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SUFBBME  OOXXKT  OF  mSSOTTBI.^ 


ADDITIONAL  RULE. 

Rate  2S.  OrlsTliial  writs  or  otber  process  Is- 
sued br  either  dlvlBton  of  tlie  court,  or  by 
snr  Judge  In  vacation,  may  be  made  return- 
able to  and  disposed  of  by  such  dlvlsltm,  or 
the  court  In  banc  as  such  division  or  Ju^e  { 
Ib  racation  may  order. 

All  motions  and  matters  In  clvU  cases 
which  have  been  assigned  by  the  court  in 
)wnc  to  a  division  for  final  determination, 


tipoa  the  record,  shall  be  presented  to,  henrd 
and  determined  by  the  court  hi  biiuc. 

All  matters  In  civil  causes  which  have  been 
assigned  to  a  division  shall  be  prosentetl  to 
and  heard  and  determined  by  such  division, 
i  All  criminal  causes,  and  matters  perttlln- 
ins  thereto,  shall  be  heard  and  determined 
by  Division  Number  Twn. 

(Adopted  March  1.  18U8.) 


1  For  mie,  as  originally  adopted,  see  23  8.  W.  t. 
« S.W.    ,  (V) 
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EEHEARINGS  DENIED. 


GrCBMs  io  which  rehearings  have  been  denied,  without  the  rendition  of  a  written  opinion,  since  the 
Dlioation  of  the  orlglDal  opiniwiB  in  4S  S.  W.  This  llat  does  not  include  cases  where  an  opinion 
s  been  filed  on  the  denial  of  the  rehearing.] 
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PLDMMBB  T.  OHOLSON.' 
(Conrt  of  CiTil  Appeals  of  Texas.  Feb.  2, 1898.) 

Mi:n>AMUs — Adequatb  Bbhkdt  at  Law. 

A  writ  of  msndamns  will  not  issue  to  com- 
pd  the  county  Buperintendent  of  Hchools  to  ap- 
prove a  voucher  for  the  salar;  of  a  teacher, 
who  has  not  first  exhausted  all  remedies  pro- 
Tided  by  the  school  la.w  by  appealing  to  the 
8t.ite  saperintpadent,  as  previded  in  BeT.  St. 
Hm.  art.  2U3Sb. 

Appeal  from  district  court,  McCiiUoch  coun- 
ty; J.  O.  'Woodward,  Judge. 

Petition  for  mandamus  by  S.  H.  GholsMi 
against  J.  O.  Plummer,  ex  officio  county  bu- 
perint^dent  Of  schools.  From  a  judgment  in 
faror  of  plalntUt.  defendant  appeals.  Be- 
rersed. 

This  is  a  mandamus  snlt  to  compel  a  coun- 
ty judge,  acting  as  county  superintendent  of 
public  Instruction,  to  approve  a  voucher  drawn 
by  the  scliool  trustees  In  ta.vor  of  appellee  toe 
150,  to  compensate  him  for  services  rendered 
as  school  teacher.  The  court  rendered  Jud^ 
ment  in  favor  of  the  teacher,  and  the  county 
judge  has  appealed. 

The  evidence  established  ttie  following  facts: 

(1)  That  school  district  No.  IB  in  McCuUuch 
county  was  duly  established  by  the  county 
conmiis^oners'  court  vt  McCuUoch  county, 
Tex^  priOT  to  Novemb^  6,  1806. 

(2)  That  J.  O.  Plummer  Is  connty  Judge  of 
McCuUoch  county,  Tex.,  and  was  such  jndge 
00  Xovember  5,  1896,  and,  as  such  Judge,  ex 
offldo  superintendent  of  public  Instruction  of 
UcCuUoch  county,  T^,  there  being  no  coun- 
ty superintendent. 

(3)  That  S.  H.  Gholson  holds  a  certificate 
u  a  school  teacher  of  the  second  class,  and 
hOA  same  November  5,  1896,  and  same  Is  in 
fall  force  and  effect 

(4)  That  Carl  Schmidt,  Joe  Wilstn.  and 
Boyd  Hill  are  now,  and  were  on  November  6, 
1896,  the  duly  elected  and  qualified  school 
trosteea  of  said  district  No.  18.  McOulloch 
cpunty,  Tex.,  and  acting  as  such. 

(0)  That  on  November  5,  1896,  plaintiff  and 
Bald  trustees  of  district  No.  13  made  and  eh- 
tered  into  tbe  following  contract,  which  was  ap- 
proved by  defendant  November  18, 1896,  to  ^1t: 

1  Writ  of  error  denied  by  supreme  ooart 


"President  Board  of  School  Trustees,  New 
hohn  SdKxil,  District  No.  13,  County  of  Mc- 
CuUoch. Lohn,  Texas,  Nov.  5tb,  1896.  This 
cwtract  wltnetseth  that  the  boaid  of  trustees 
of  New  Lohn  District  No.  18 'of  McCuUocb 
eonntyt  Texas,  has  employed  S.  H.  Oholson, 
htdding  a  second  Q.  certificate,  to  teach  pub- 
lic school  Na  1  In  said  district  No.  13,  accorO- 
Ing  to  law  and  the  regalatlcms  of  the  shite  su- 
pertntoident  of  puhUc  InstnictlMi,  and  in  c«i- 
formlty  with  the  r^rulatkms  of  the  county  su- 
perlntoidait  ol  public  instmcUcm  and  the 
Bcho(A  trustees  of  said  district  tm  the  tmu  of 

  months  each  year  for  — —  years,  e«n- 

menehig  with  the  scliool  year  1896-1897,  at 
fifty  dollars  (950,00)  per  month.  Kach  annual 
term  shall  beg^  ui  the  third  Mmday  In  the 
month  of  November,  unless  otherwise  agreed 
upon  by  the  teacdier  and  the  board:  iffOTlded. 
that  of  the  funds  apportlcmed  to  said  district 
there  shall  be  reserved  each  year  for  tbe  pur- 
poses otbo:  than  the  payment  of  teachers*  sal- 
aries (for  taking  acdudastlc  census,  providing 
houses,  furniture,  etc.),  (180.88  dollars  ($180,- 
83);  and  If  for  any  year  tbete  Aould  not  be 
suffldont  funds  remaining  to  psy  the  salaries 
of  the  teachers  emptoyed  for  the  various 
scIkkjIs  of  the  district  for  tbe  terms  above 
specified,  than  the  schools  shall  continue  for  a* 
long  a  term  as  said  remaining  funds  will  pay 
the  salariea  of  the  teachers  employed  tat  the 
schools  of  said  district  For  pupils  under 
selH^Btlc  age,  tuition  at  the  rate  of  $  — —  per 
numth,  and  for  those  over  school  age,  at  from 

9  to  y-  —  -  per  month,  to  be  determined 

by  said  teacher,  accoi'ding  to  the  advaucement 
of  the  pupils,  has  been  agreed  on  by  tbe  trus- 
tees. The  same  aball  be  The  school 
shall  be  taivht  at  ¥50  per  month  till  the  funds 
frabject  to  teachws'  salary  are  ohausted. 
[Signed]  Boyd  UlU.  J.  F.  Wilson,  0.  Schmidt 
Trustees  School  District  No.  13.  McCuUoch 
Coun^,  Texaa  Agreed  to:  S.  H.  Qholson. 
Teacher." 

"Note.  Salaries  allowed  by  law:  Perma- 
nent certificates,  not  exceedlug  (85.00  per 
month.  1st  grade  certificates,  not  exceeding 
$75.00  per  month,  and  not  exceeding  (2.50  per 
registered  pupil  within  scholastic  age.  2nd 
grade  certificates,  not  exceeding  ((iO.oO  per 
month,  and  not  exceeding  (2.00  per  registered 
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pnpfl  within  Bcholaatlc  age  8rd  grade  cer- 
tificates, not  exceeding  $40  per  month,  and  not 
exceeding  fl.SO  per  roistered  pupil  within 
scholastic  age.  These  salaries  do  not  apply 
to  districts  levying  local  school  taxes.  The 
law  does  not  prescribe  maximum  salaries  in 
such  districts.  Approved  this,  the  13th  day 
of  NoTemlier,  1890.  J.  G.  Pluuimer,  County 
Snperintendont  McCiilIoch  Coimty." 

(«J  That  plaintiff,  under  said  contract,  open- 
ed school  at  New  Lohn  School  No.  1,  district 
13,  McCuHoch  county,  Tex.,  November  16, 
1886,  and  taught  said  school  for  fire  consecu- 
tive school  mouths. 

(7)  That  plahitlfF  received  pay  under  his 
said  contract  for  thi-ee  months  ot  said  school, 
being  the  first  three  months  taught 

<8)  That  at  the  end  of  the  fourth  scholastic 
month  plalutifT  made  the  monthly  report  re- 
quired by  law,  and  In  the  manner  required  by 
law.  and  the  trustees  of  said  district  No.  13 
issued  to  plalnhff  voucher  No.  4  on  the  treas- 
urer of  McCulIoch  county,  Tex.,  for  ?50,  to  be 
paid  out  of  the  school  fund  of  district  No.  13, 
McCulloch  county,  Tex.,  subject  to  teachers' 
salary,  and  which  voucher  was  delivered  to 
plaintiff,  and  was  for  his  salary  as  teacher 
of  said  New  Lohn  School  No.  1,  district  13,  for 
tlie  fourth  month  of  the  term  of  said  school. 

<9)  Tbnt  said  voncher  No.  4  was  accompa- 
nied by  pi^jper  affidavit,  as  prescribed  by  law. 

(10)  That  plaintiff  tauglit  said  school  In 
district  No.  13  five  months,  and  at  the  end  df 
the  fifth  month,  which  was  the  last  month  of 
the  term  of  said  school,  made  his  term  re- 
port, duly  verified,  as  prescribed  by  law,  and 
filed  the  same  with  defendant  herein  on  April 
21,  1897,  and  upon  making  said  term  report 
the  trustees  of  said  school  district  No.  13  is- 
suetl  and  ddivered  to  plaintiff  voucher  No.  5 
for  f50,  for  bis  salary  for  teaching  said  school 
for  the  fifth  month. 

(11)  That  on  or  atwut  March  20,  1897,  plain- 
tiff presenled  said  voucher  No.  4,  aforesaid,  to 
defendant,  for  bis  approval,  as  ex  oftlcio  su- 
perintendent of  public  instruction  of  McCul- 
loch county.  Tel.,  and  defendant  refused  to 
npprove  the  same  In  full,  because  there  was 
not,  as  defendant  claimed,  sufllcfeut  funds  to 
the  credit  of  New  Lohn  School  No.  1,  district 
No.  33,  McOulloch  county.  Tex„  to  pay  said 
voucher  in  full,  but  offered  to  approve  said 
voucher  for  the  amount  to  the  credit  of  said 
school  No.  1,  amounting,  as  defendant  claim- 
ed, to  $24.63,  prD%lded,  and  when  plaintiff 
filed  his  term  report. 

(12)  That  defendant,  as  ex  officio  superin- 
tendent of  pul)!ic  instruction  of  McOulloch 
county,  Tex.,  had  apportioned  the  pupils  of 
said  district  No.  i:^  as  follows:  To  New  Lohn 
School  No.  1.  .19  pupils;  to  Live  Oak  School 
No.  4,  four  pupils;  and  to  Tjohn  School  No.  2, 
eight  pupils;  and  said  defendant  aw>ortioned 
the  school  fund  of  said  district  No.  13  among 
the  above-uanied  schools  as  follows:  To  New 
I.ohn  School  No.  1,  district  No.  13.  $174.60,  aU 
of  which  was  subject  to  payment  of  teachers' 
salary;  to  Lohn  School  No.  2,  $70.30,  subject 


alone  to  teachers'  salary;  and  to  Lire  Oak 
School  No.  4.  $97.03,  subject  to  teachers;  sal- 
ary,—which  apportionments  were  made  by  de- 
fendant without  the  consent  of  the  trustees 
of  said  district  No.  13,  bat  of  which  they 
were  notified  by  defendant,  and  gave  defend- 
ant no  notice  of  their  objection. 

(13)  That  prior  to  the  scholastic  year  begin- 
ning September  1,  1806,  school  had  been 
taught  at  Lohn  School  No.  2,  in  said  dlstrici 
No.  13,  and  at  Live  Oak  School  No.  4,  in  said 
district  No.  13,  and  teachers  employed  liy  the 
trustees  of  said  district  for  said  schnuls. 

(14)  That  in  1806  the  trustees  of  said  district 
No.  13  erected  a  public  school  building  near 
the  center  of  the  population  of  said  district, 
and  named  it  New  Lohn  School  No.  1,  district 
No.  13,  and  the  first  school  taught  in  said 
New  Lohn  School  No.  1  was  the  school  tansht 
by  plaintiff  herein. 

(15)  That  the  school  trustees  of  said  dis- 
trict No.  13  authorized  and  conducted  hm 
two  schools  in  their  said  district  for  the 
scholastic  year  beginning  September  1,  IS*:, 
and  the  schools  they  did  authorize,  and  for 
which  they  em[)I((yed  teachers,  were  New 
Ijohn  School  No.  1,  and  Live  Oak  School  No.  4. 

(l(i)  That  defendant  endeavored  to  get  said 
trustees  to  employ  a  teacher  for  Ijohn  Scliiol 
No.  2  for  the  scholastic  year  beginning  Sep- 
tember 1,  1896,  and  said  trustees  refused  to 
open  said  school,  or  to  employ  a  teacher  for 
the  same. 

(17)  That  the  house  used  formerly  as  a 
school  house,  and  known  as  'Lohn  School  No. 
2,*  Is  not  public  school  property,  lint  a  scliool 
at  that  place  would  be  more  convenient  to  a 
number  of  the  citizens  of  said  district  thnn 
New  Lohn  School  No.  1,  and  who  prefer  a 
school  at  said  school  bouse  No.  2  on  account 
of  convenience  to  them. 

(18)  That  in  ISsi.'.  at  a  meeting  calleil  by  one 
of  the  trustees  of  said  district  No.  13,  and  in 
which  meeting  23  partlr^  out  of  about  29  of 
said  district  were  present,  said  meeting  de- 
cided to  build  a  central  school  house,  and  con- 
solidate all  the  schools  of  the  district,  so  ii« 
to  Increase  the  length  of  the  term  of  school; 
and  that,  pursuant  to  said  meeting,  New  Lohii 
School  No.  1  was  built  near  the  center  of  the  j 
populntlon  of  said  district,  and  plaintiff  em- 
ployed to  teach  said  school  as  aforesaid. 

(19)  That  the  money  ajiportloned  to  Lohn  | 
School  No.  2  is  now  In  the  treasury,  and  sub- 
ject to  payment  of  teachers'  salary,  ami  s;iiil 
New  Lohn  School  No.  1  has  to  Its  credit,  \m- 
der  the  apportionment  made  by  deifcndanr. 
$24.6.3,  subject  to  teachers'  salary,  and  said 
sums  were  in  the  treasury  at  the  time  defend- 
ant refused  to  approve  said  voucher  No.  4. 

(20)  That  plaintiff  has  not  received  pay- 
ment of  said  voucher  No.  4,  \  hough  he  taught 
said  school. 

(21)  That  from  the  refusal  of  defendant  to 
npprove  said  voucher  No.  4,  as  requested  by 
plaintiff,  plaintiff  toolc  no  appeal  to  the  state 
snperintcudont  of  pulilic  instnicHon. 

(22)  The  trustees  of  wid  district  Informed 
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^fendant  tbat  tf  achoool  boose  Na  2  wen 
moved  two  miles  farther  south,  and  deeded  to 
the  pabllc  schools  of  said  district,  that  they 
would  then  employ  a  teacher  for  said  school, 
otherwise  they  would  uot;  that  said  school 
boose  was  not  so  moved  or  deeded  to  public 
school  purposes. 

(23)  That  said  school  house  No.  2  was  built 
by  several  citizens  of  said  school  district,  and 
is  on  private  land,  and  prior  to  Septeiiit>er  1, 
1896,  was  used,  free  of  rent,  for  school  pur- 
poses, for  which  It  was  built. 

(24)  That  said  apportionment  of  said  funds 
by  defendant  was  made  prior  to  the  date  of 
contract  with  plaintiff,  Gholson;  and  at  the 
time  said  contract  was  made  said  Oholson 
Hud  said  trustees  had  notice  that  said  funds 
had  been  so  apportioned  by  defendant 

(26)  That  at  the  end  of  the  third  month  of 
T>ald  Gholson's  contract,  before  he  began  to 
teach  on  the  fourth  month,  for  which  said 
roncber  No.  4  was  drawn,  defendants  Isformed 
«ld  Gholson  that  there  were  not,  and  would 
not  be,  sufdclcnt  funds  to  the  credit  of  said 
New  Lohn  School  Xo.  1,  as  per  apportionment, 
to  pay  him  for  another  full  month's  salary. 

(26)  That  In  the  apportionment  tif  funds 
made  by  defendant  tlK  same  was  made  In  ac- 
cordance with  the  pupils  he  had  assigned  to 
each  school,  but  that  New  Lohn  School  No.  1 
VM  charged  by  him  with  a  large  sum,  to  wit, 
$200.33,  used  In  constructing  the  school  house 
known  as  New  Lohn  School  No.  1;  said  f200.- 
33  being  drawn  on  checks  Issued  by  trustees 
of  distrlet  No.  IS. 

F.  H.  Newman,  for  ftppelUmt  Goodwin, 
Orlnnan  ft  Shn^iOilre,  for  apfiellee. 

EBT,  3.  (after  stating  the  facts).  The  plain- 
tiff did  not  allege  In  his  petition  that  he  had 
appealed  from  the  action  of  the  county  super- 
intendent to  the  state  superintendent  of  pub- 
lic instruction,  as  authorized  by  statute;  and 
the  testimony  shows  that  no  such  appeal  was 
taken.  This  being  the  case,  under  the  nile 
of  decisions  established  by  our  supreme  court, 
appellee  was  not  entitled  to  resort  to  the  rem- 
edy of  mandamus.  Nance  v.  Johnson,  84  Tex. 
401,  JO  S.  W.  559;  Harkness  v.  Hutcherson 
(Tex.  Sup.)  38  S,  W.  1120;  Cochran  v.  Patli- 
lo  (Tex.  Civ.  App.)  41  S.  W.  537.  and  cases 
there  cited.  According  to  the  doctrine  eatalj- 
lished  by  tfliese  cases,  the  plaintiff  was  re- 
quired to  exhaust  ail  the  remedies  afforded  by 
the  school  law  before  he  could  resort  to  the 
fitraordlnary  remedy  of  mandamus.  The 
statute  construed  in  Nance  t.  Johnson,  and 
held  to  conf^  the  right  of  appeal  from  nil 
acts  of  county  sdiool  otflcers  to  the  state  su- 
perintendent and  to  the  state  board  of  educa- 
tion, is  still  In  force.  Bev.  St.  1805,  art. 
2938b.  As  there  appears  to  be  no  contest 
about  Oie  fact  that  no  ai^eal  was  taken  from 
the  action  of  the  county  Judge  In  refuging  to 
approve  the  voucher,  the  case  will  not  be  re- 
manded for  another  trial,  hut  the  Judgment  of 
the  trial  court  will  be  reversed,  and  Judgment 


here  rendered  for  appellant,  without  predudloe 
to  appellee's  right  to  appeal  to  the  state  supef 
Intendent  of  public  Instmctioit  Reversed  and 
rendered- 


HcCLUBB  et  al.  v.  BBTANT  et  aL' 

<Oou>t  of  Civil  Appeals  of  Texas.   Jan.  26, 

1898.) 

'Vmmom  ahd  Porch ASEK—RBSCisstov—CoiaiDir- 
rrr  Estatk— Comvbtaxck — Hbsultiko 
Trdstb— Stale  Ubmasd. 

1.  One  who  sells  land  and  takes  notes  in 
payment,  and  indorses  the  notes  to  a  third  party, 
who  puts  them  In  judgment,  loses  his  right  to 
rcHciud  the  sale  of  thci  land,  and  the  grantee 
then  becomes  the  legal  owner  of  the  land,  sub- 
ject to  the  vendor's  lien  of  the  holder  of  the 
judgments. 

2.  Where  the  eoudderation  for  the  transfer  of 
judgments  is  a  conveyance  of  community  es- 
tate, the  hoBband  cannot  by  gift  devest  the 
heirs  of  his  deceased  wife  Of  &elr  interest  in 
such  judgments. 

3.  Where  one,  as  a  consideration  for  the  con- 
veyance of  laud,  discharges  a  judgment  stand- 
ing in  his  name,  In  which  others  have  an  equi- 
table Interest,  a  trust  results  in  favor  of  such 
other  persons  In  tlie  land  conveyed,  to  the  ex- 
tent of  their  interest  in  the  judgment. 

4.  A  truBtee  having  repudiated  the  trust  for 
a  period  of  24  years,  unwr  such  circumstances 
as  to  char^  those  Interested  with  notice  of 
such  repuduitioD,  the  trust  will  not  be  maln- 
talued  as  against  those  claiming  under  the.  trus- 
tee. 

AppcsH  from  district  court,  Anderson  coun- 
ty: T.  B.  Greenwood,  Jr.,  Special  Judge. 

Action  hj  TfaomaB  M.  McClure  and  otho* 
against  the  Palestine  Waterwoito  &  Power 
Oompany,  Calvin  BEyant,  and  others.  A  Judg- 
ment was  rendered  from  which  plaJntlffa  ap- 
peal. Affirmed. 

Word  &  Gooch,  for  appellants. 

NEILL,  J.  This  Is  an  action  of  trespass 
to  try  title,  brought  In  the  ordinary  form,  on 
the  29th  day  of  March.  1895.  by  Thomas  Mc- 
Clure, Mrs.  Minnie  I.  McClure,  snrrlvlng  wife 
of  Alexander  I.  McClure.  and  mother  and 
next  friend  of  their  minor  children,  Joe  Elleu. 
Rottert  Allison,  and  Leonora  B.  McClure. 
and  R.  W.  Broyles,  and  his  wife,  Geor^a  V. 
Broyles,  for  themselves,  and  next  friends  of 
the  minor  children  of  William  G.  McClure 
and  his  wife,  Annie  E.  "McClure,  who  are 
Glenn  and  Zula  McClure,  against  the  Pales- 
tine Waterworks  &  Power  Company  and  oth- 
er parties,  including  appellees  Calvin  Bryant 
R.  Nafsmlth,  R.  Nalsmith,  Jr.,  A.  Q.  Frlddell, 
A.  L.  Friddell,  and  John  H.  Friddell,  to  an 
undivided  five-sevenths  of  113  acres  of  land, 
a  part  of  the  J.  Snively  one-fourth  league,  sit- 
uated In  Anderson  county,  which  is  in  their 
original  petition  descrllwd  by  metes  and 
bounds.  The  plaintiffs  claim  title  thereto  as  the 
heirs  and  distributees  of  A,  E.  McClure  and 
his  wife,  Ann  E.  McClure,  both  deceased.  A 
severance  was  granted  as  to  defendants,  whn 
are  appellees  herein.  In  their  application. 
Their  answers  contain  pleas  of  not  guilty, 
general  denial,  innocent  pnvchasera  for  value, 
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UnproTements  in  good  fslOi,  the  several  stat- 
utes of  UmltatkHiB  of  tline,  Ave,  and  ten 
yean  of  tbe  aeyeral  tracts  of  land*  respec- 
tlrely  claimed  by  tbem  and  described  In  OielT 
answer.  Each  disclaimed  as  to  all  the  land 
not  desraibed  and  claimed  In  his  answer.  Ap- 
pellants, plaintiffs  bdow,  sni^lemeotal  pe- 
tition, filed  January  20,  1890,  set  np  corer- 
tore  of  Qeoqcla  T.  Bro^lea,  and  mlnori^  of 
Glenn  and  Zula  O.  McGlare,  and  of  Joe  Bl- 
len,  Bobert  Allison,  and  Leonora  B.  McClore, 
and  also  to  Thomas  HcGlnre,  In  aT<ridance 
of  defendants'  pleas  of  Umttatlon.  Tbe  case 
was  tried  by  tbe  court,  without  a  Jury,  on 
January  25,  1887,  and  judgment  was  ren- 
dered in  faTor  of  appellees  R.  Kalsmltb  and 
Robert  Nalsmlth,  Jr.,  for  tbe  parcels  of  land 
claimed  by  than.  respectlTCly,  In  tbelr  an- 
swer, and  against  all  the  plaintUCs  in  faror  of 
defendants  Galrln  Bryant,  John  EL  Friddell, 
A.  Q.  Friddell,  and  A.  L.  Friddell  for  the 
parcels  ot  land,  respectively,  claimed  by  them 
against  all  the  pialntlffB  except  Georgia  V. 
Broyles,  for  whom  the  court  entered  Judg- 
ment against  the  last-named  defendants  for 
an  undivided  one>fourteentta  of  the  respective 
tracts  of  land  claimed  by  them,  and  for  her 
costs  of  suit.  Judgment  was  also  rendered 
In  favor  of  plaintiffs  against  defendants  for 
the  balance  ctf  the  land  sued  for,  and  not 
claimed  by  any  of  these  appellees.  The  trial 
Judge  filed  his  conciUBions  of  law  and  fact,  to 
wblch  the  plaintiffs  eccepted,  and  have  ap- 
pealed from  the  Judgment  rendned  against 
them. 

Conclusions  of  Fact 

WhOe  we  concur  in  all  of  the  findings  ot 
fact  made  by  the  trial  Judge,  and  deem  them 
fully  sui^rted  1^^  the  evidence,  we  de«n  It 
only  necessary  to  reiterate  such  of  thran  here 
as  are  necessary  to  a  disposition  of  this  ease. 
Alexander  E.  McClnre,  the  common  source 
of  title  under  whom  all  the  parties  claim,  pur- 
chased the  land  In  controversy  at  an  admin- 
istrator's sale  m  October,  1857,  but  tbe  deed 
from  the  administrator  was  not  made  to  him 
until  January  31,  1860.  There  Is  a  regular 
chain  of  title  from  the  sovereignty  <tf  the  soil 
down  to  him.  Upon  March  2,  1850,  Alexan- 
der E.  McClufe  executed  to  Shelby  Crawford 
his  title  bond,  whereby  he  bound  himself  in 
the  sum  of  $2,800.  to  malce  said  Orawford  a 
good  and  sufficient  warranty  title  to  the  land 
sued  for.  upon  the  payment  by  Crawford  of 
his  two  promissory  notes  of  even  date  with  j 
the  bond  given  for  the  purchase  money  for 
the  land,  which  notes  were  due  one  and  two 
years  frmn  date,  and  each  te  for  the  sum  of 
(70&  No  lien  was  reserved  by  the  notes  nor 
mentioned  in  the  title  bond.  Crawford  en- 
tered and  held  possession  of  tbe  land  under 
this  bond  from  Its  date  to  1866  or  1867,  when 
he  removed  therefrom,  and  never  occupied  it 
again.  Upon  November  22,  1859,  John  Ban- 
som  ccmveyed  to  Alexander  E.  KcClure  548  i 
acres  of  the  M.  Main  league  (other  than  the 
land  in  controversy),  in  Anderson  county,  and,  | 


aa  a  part  conEdderaUm  for  the  conv^ance, 
Alexander  EL  KcClure,  upon  said  date,  trans- 
ferred by  Indorsement  to  Bansom  the  two 
notes  ot  SheUiy  Crawf(Hrd  mentioned  in  tbe 
preceding  condualon.  The  deed  of  Bansom. 
however,  recited  a  cash  condderatlon.  John 
Bansom  sued  Shelby  Crawford  aa  ptindpal, 
and  Alexander  E.  McClure  as  Indorser,  In 
the  district  conxt  <tf  Anderson  county  upon 
said  two  notes,  and  recovered  Judgment  there- 
on, the  first  of  which  bears  date  AdkH  26,  I860,, 
and  Is  for  the  sum  at  9708.S7,  together  witb 
coats,  and  the  secimd  bears  date  .^wU  26. 
1800,  and  is  for  ibe  sum  of  |867.51  and  costs. 
No  foreclosure  of  any  lien  was  pnyed  for 
or  adjudged  in  either  suit  In  wUch  said 
Judgments  were  rendered.  Upon  th<t  28tli 
day  of  February,  18(18.  John  Bansom,  m  oon- 
slderation  of  a  reconveyance  to  him  of  that 
date  by  Alexander  B.  McClore  of  the  45» 
acres  refwred  to  In  tbe  iNrecedlng  condnslon.. 
trausfored  and  signed  In  writing  to  Mary 
E.  McClore,  In  accordance  with  tbe  direction 
ot  her  &ther,  Alexander  B.  McClure,  the  twa 
Judgments  above  described.  In  1837,  Alex- 
ander B.  McClure  married  Ann  B.  McClnrCr 
and  in  1810  they  moved  to  Texas,  vrtiere  tbey 
resided  the  remainder  o^their  lives.  Ann  E. 
McClnre  died  July  14,  1861.  Alexander  B. 
McCInre  died  May  9. 157a  They  left  tbe  fol- 
lowing named  children  survivfaig  them;  Bob- 
wt  McClure^  bom  Novmber  28,  I&IO;  Mary 
B.  McGlur^  bom  August  81.  1846;  Georgia 
V.  McClnre,  bom  October  14,  1819;  WUUam 
G.  McClnre,  bom  May  20.  1652;  A.  P.  Mc- 
Clure, bom  January  29,  1851;  Thomas  W. 
McClure,  bom  November  23, 1856;  George  E. 
McClure,  bom  February  6,  1869.  A.  P.  Mc- 
Clure died  January  27,  1800,  leaving  his  wife. 
Minnie  L  McClure,  and  the  following  named 
children,  snrvlvlng  him:  Joe  Ellen  McClure. 
Bobert  Allison  McClure,  and  Leonora  B.  Mc- 
Clure. WlUIam  G.  McUure  died  May  27^ 
1891.  leaving  as  his  only  heirs  his  children, 
Glenn  and  Zula  McClure.  Georgia  Y.  Mc- 
Clure married  Rot>ert  W.  Bn^les  oa  Decem- 
ber 19^  1872.  Alexander  B.  McClure  upon 
his  death,  on  May  9, 1870.  left  a  wlU  devising 
bis  entire  estate  to  his  aurvlving  children., 
share  and  share  alike,  and  naming  Bobwt 
McClure  as  independent  executor.  This  will 
was  duly  probated.  In  tbe  Inventwy  re- 
turned by  the  executor  the  land  Involved  In 
thte  suit  was  not  Included.  Keiths  was  It 
Included  In  the  partition  of  the  estate.-  In. 
this  partition  Mrs.  Mary  B.  Hamlett,  formerly 
Mary  E.  McClure,  received  an  equal  one- 
seventh  with  each  other  heir.  After  tbe  death 
of  Alexander  E.  McClure,  and  prior  to  the 
partition  of  his  estate,  upon  the  SOth  day  of 
March,  1871,  at  the  Instance  of  tbe  executor 
of  the  wUl.  Shelby  Crawford  executed  and 
delivered  to  Miss  Mary  E.  McClure  a  con- 
veyance to  and  of  the  tract  of  land  in  contro- 
versy. This  conveyance  contains  the  follow- 
ing recitals  as  to  its  consideration:  "And 
whereas,  as  the  above  transfer  is  made  for 
the  reason  that  the  same  was  on  the 
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tlay  of  ^  18B9,  aold  by  MM  A.  BL  HcCInra 

to  me;  and  wliercas,  I  baTlns  faUed  to  make 
the  payment  of  tbe  pnreliaae  money  doe  for 
■aid  land;  and  whereas,  Judgment  vaa  ren- 
dered upon  said  notes:  Now,  therefore,  I 
traiufer  the  said  land  In  payment  and  aatis- 
taction  of  said  original  purchase  num^." 
This  conTsyence  was  made  to  Mary  E.  Hc- 
Cliire  at  the  request  of  the  executor,  because 
biB  father  caused  the  Ransom  Jud^ents  to 
be  transferred  to  her.  The  chain  of  title  to 
tbe  land  sued  for  from  the  goronment  down 
to  Alexander  E.  McClure  was  duly  and  pn^ 
erly  re^stered  in  Anderson  county,  l^e 
liond  for  title  from  Alexander  E.  Mctihire  to 
Sbelhy  Crawftwd  has  nerer  been  registered. 
Bnt  tbe  deed  ot  Shelt^^  Crawfwd  to  Uary  B. 
UeClure  was  duly  recorded  In  Anderson 
county  on  October  80^  1878.  ITpon  February 
1, 1895,  CteMge  B.  McQare  executed  a  deed 
eonr^faig  the  land  In  etrntrorersy  to  appel- 
lant R.  W.  Broyles.  The  appdlees  Bobert 
Kaismlth  and  his  wife,  Mingle,  and  Bobert 
Naismlth,  Jr.,  have  a  complete  chain  of  title 
to  the  land  didmed  by  each,  respectlTely, 
tnm  and  under  Mary  B.  MeClure.  A  P. 
McClcre  executed  the  conreyance  as  attorney 
Id  fact  for  Ha^  B.  McOlure,  under  which 
Robert  Naismlth.  Jr.,  tSainm  the  &8  acres  de- 
scribed In  his  answer.  A  complete  chain  of 
title  was  shown  under  Mary  B.  McC9ure  to 
John  O.  Barnes  and  Jacob  Wetroor^  as  trus- 
tees, to  80  acres,  embracing  the  land  claimed 
by  defendants  Calvin  Bryant,  John  U.  Frid- 
ddl,  A  O.  Friddell,  and  A.  I«  Frtddell.  and 
QeorRia  T.  Mcdure,  Bobert  McClure,  and  W. 

G.  HcCSure  attested  as  wftnesses  a  deed  to 
Mary  E.  McCSure  in  this  chain  of  tlUe.  How- 
erer,  there  ts  no  evidence  to  show  that  any 
of  the  defendants,  or  those  under  whom  they 
claim,  had  actual  knowledge  of  said  parties 
baring  signed  the  deed  as  witnesses.  Upon 
October  22, 1888,  Ira  H.  Brans,  purporting  to 
act  ai  attorn^  in  fset  of  John  G.  Barnes 
and  Jacob  S.  Wetmore,  as  trustees,  executed 
s  deed  to  defendant  Calvin  Bryant  to  the  two 
teres  of  land  described  In  his  answer.  This 
deed  was  duly  rectwded  on  February  2, 1884, 
and  Bryant  haa  paid  the  taxes  cm  tiie  land 
claimed  1^  him,  and  has  had  peaceable  and 
adverse  possession  thereof,  using  and  enjoy- 
ing the  same  continuously,  since  the  fall  of 
1882,  Xo  authority  was  shown  by  Brans  to 
execute  this  deed  to  Bryant.  On  October  8, 
IfiSS,  Ira  H.  Evans,  purporting  to  act  as  at- 
torney of  fact  of  John  O.  Barnes  and  Jacob 
Wetmore  as  trustees,  executed  a  deed  to 
John  Friddell  to  two  acres  of  land,  including 
the  tmcts  described  In  the  answer  of  John 

H.  .  A  C  and  A  L.  FriddeD.  No  authority 
was  shomi  In  Evans  to  execute  this  deed. 
Jobn  Friddell,  and  his  sons,  John  B.,  A,  G., 
and  A.  L.  Fridd^  who  hold  deeds  from  tiieir 
bUter  to  the  land  claimed  by  each,  respec- 
tlrely,  have  had  peaceable  and  adverse  pos- 
•ndCRi  ta  fbe  land  claimed  by  them,  using 
ud  enjoying  tbe  same  contlnuonsly,  since  the 
ftU  of  JSBO.   John  Friddell,  Sr.,  and  all  tbe 


appellees  except  A.  O.  and  A.  L.  Friddell, 
paid  the  reasonable  cash  value  ot  the  lands 
they  claim.  In  money,  without  actual  knowl- 
edge of  the  claim  of  appellante  or  of  any 
other  adverse  claim.  Mary  E.  McOlure,  and 
those  dalmlng  under  her,  have  notoriously 
asserted  title  to  tbe  land  sued  for  ever  since 
March  90,  1871,  paying  all  the  taxes  paid 
theretm,  and  the  Independent  executor  of  the 
wiU  ftf  A  B.  McClure  and  the  brothers  and 
sisters  of  A  B.  McClure  have  all  along  known 
these  tacts.  The  proof,  however,  &lls  to 
show  that  appellante  and  those  whom  they 
represent  have,  with  a  full  knowledfip  of 
their  rights,  expressly  ratified  these  claims. 

Conclusions  of  Law. 

At  the  date  <tf  the  bond  of  Alexander  B. 
McClure  to  Sheilby  Crawford,  the  title  of  Mc- 
Clure to  the  land  In  controversy  was  Incom- 
Idete,  but  McClure's  tlUe  vras  potect  at  the 
time  he  was  Iqr  the  bond  obligated  to  make 
the  deed.  The  legal  effect  of  this  bond  was, 
upon  payment  of  the  purchase-money  notes, 
to  vest  an  absolute  title  to  the  premises  In 
Crawford.  If  Alexander  E.  McClure  had 
continued  to  hold  GrawfMd's  notes  until  they 
were  past  due,  he  could  have  elected  to  re- 
scind the  contract,  and  recover  the  land,  or 
to  enforce  psymest  of  the  notes,  and  the  im- 
plied voidor's  lien,  by  which  they  were  se- 
cured. But,  after  McOlure  transferred  the 
notes  for  value  to  John  Bansom,  he  (Mc- 
Clure) h^  the  legal  title  to  the  land  sued  for 
tor  the  benefit  of  Bansom  as  well  as  Craw- 
ford. 

After  Ransom  had  sued  upon  the  purchase- 
money  notes  Indorsed  to  him  by  McClure,  and 
had  obtained  personal  Judgments  on  them, 
the  right  of  rescission  without  Crawford's 
consCTt  was  gme,  and  Orawfbrd  then  be- 
came the  real  owner  of  the  land,  though  It 
would  have  been  still  subject  to  the  vendor's 
lien  bad  tbe  holder  of  the  Judgments  elected  to 
enforce  it.  The  consideration  for  the  trans- 
fer <tf  the  Judgmente  by  John  Banscmi  to  yiary 
B.  McGlnre  being  the  conveyance  of  prop- 
erty belonging  to  the  community  estate  of 
Alexander  K.  McHure  and  Ann  E.  McClure, 
Alexandffl  B.  McClure  could  not  by  gift  de- 
vest the  heirs  of  the  estate  of  his  deceased 
wife  of  their  one-halE  interest  in  vacHi  Judg- 
mente. While  Mary  B.  McClure  acquired  tho 
legal  title  to  the  Judgmente,  her  title  to  only 
an  eight-fourteenths  Interest  In  tbem  was 
complete,  the  other  heirs  of  her  mother's  es- 
tate having  the  superior  right  to  the  remain- 
ing six-fourteenths  Interest.  As  the  consld- 
eration  for  the  conveyance  of  Shelby  Craw- 
ford to  Mary  B,  McClure  was  the  discharge 
ot  the  Judgments  in  which  the  other  heirs  of 
the  estete  of  Ann  E.  McClure  had  a  six-four- 
teenths Interest,  a  resulting  trust  to  that  ex- 
tent was  created  In  their  favor.  But  the  title 
of  Mary  E.  McClure  to  the  remaining  eight- 
fourteenths  Interest  was,  under  Crawford's 
deed,  superior  to  all  others.  As  the  right  of 
the  brothers  and  sisters  of  &lary  B.  McClure 
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and  thoBe  claiming  under  them  are,u  against 
tbe  said  Mary  E.  McClure  and  those  claiming 
under  her,  dependent  upon  tlie  establishment 
of  a  resulting  trust  in  the  land  sned  tor,  and 
as  Mary  B.  McClure  has  repudiated  such 
trust  since  March  30,  1871,  under  such  cir- 
cumstances as  to  charge  appellants  and  those 
whose  estates  they  represent  with  notice  of 
such  repudiation,  appellants'  demand  has  be- 
come and  is  stale  as  against  those  claiming 
under  Mary  E.  McClure.  Hence  the  district 
court  properly  rendered  Judgment  against  ap- 
pellants In  favor  of  appellees  Nalsmlth  for  the 
land  claimed  in  their  answers.  Appellees 
Calvin  Bryant,  John  a  Frlddell,  A.  Q.  Frid- 
dell,  and  A.  L.  Frlddell,  having  failed  to  con- 
nect their  claim  of  title  with  Mary  E.  Mc- 
Clure, cannot  Invt^e  the  doctrine  of  stale 
demand  against  appellants;  but,  as  the  facts 
show  that  each  of  them  has  acquired  title  to 
the  parcels  of  land,  respectively,  claimed  by 
them,  under  the  lO-years  statute  of  limita- 
tions, against  all  of  the  appellants  except 
Georgia  V.  Broyles,  whose  coverture  prevent- 
ed the  running  of  the  statute,  Judgment  was 
properly  rendered  in  their  favor  against  all 
the  appellaniB  except  Mrs.  Broyles,  to  whom 
the  court  properly  adjadged  her  intereat  as 
against  them. 

The  foregoing  conclusions  ot  fact  and  of 
law  are  as  found  by  the  Honorable  Thos. 
B.  Greenwood,  Jr.,  the  apedal  Judge  who  tried 
this  case;  and  believing  that  the  conclusions 
of  fact  are  sustained  by  the  evidence,  ana 
that  the  conclusions  of  law  are  such  as  nec- 
essarily arise  from  the  &cts,  we  have  simply 
adopted  and  made  the  conduslona  of  the  trial 
judge  our  own.  There  is  no  error  In  the 
judgment,  and  It  Is  affirmed. 


ORBEN  T.  JOHNSON  et  at 

(Court  of  Civil  Appeals  of  Texas.  Jan.  26, 
189S.) 

ConTiNnANca^-VxiTDOH'a  Libs — ATToaiiBT'B  Fees 
— H0M88TSA.D. 

1.  It  is  net  error  to  refuse  a  coDtiouonce  when 
there  fs  no  controversy  about  the  facts. 

2.  A  vendor  of  land  has  a  lien  for  the  inter- 
est agreed  to  be  paid  on  the  purchase  money,  to 
the  same  extent  as  for  the  i^ncipal  amount 
due. 

S.  A  vendor's  lien  note  may  provide  for  at- 
torney's fees,  and  the  Judgment  of  foreclosure 
may  embrace  tbe  amount  due  as  such  fees. 

4.  The  head  of  a  family  executed  a  note  for 
land  purchased  by  him,  in  which  a  vendor's  lien 
was  reserved.  Afterwards  he  executed  a  note 
for  luterest  accrued  09  the  former  note,  a  lien 
being  returned  also  in  the  latter  note.  Held, 
that  the  purchaser's  homestead  claim  was  sub- 
ordinate to  the  vendor's  lien  securing  the  last 
note. 

Ehror  from  district  court.  McLennan  county; 
Sam  R.  Scott,  Judge. 

Action  by  Fauntley  Johnson  and  another 
against  John  D.  Green.  There  was  a  Judg- 
ment for  plaintilte,  and  defendant  brings  er- 
ror. Affirmed. 


Herring  St  Eelley  and  I'hoe.  F.  Stonct  for 
idaintlEf  in  raror.  W.  M.  Floomoy,  for  de- 
fendants in  error. 

FISHER,  a  J.  This  suit  was  brought  In 
the  district  court  Xty  Fauntley  Johnson  and 
Lucy  J<rimaon,  his  wife,  to  recover  an  indebt- 
edness In  the  sum  of  fl40.76,  and  interest 
from  Ai^ust  1,  ISXi,  on  a  promissory  note 
executed  by  plaintiff  in  error  to  the  defend- 
ants In  error,  and  for  the  foredosore  of  a 
vendor's  lien  on  60  acres  of  land,  part  of  the 
Martinez  grant,  which  Is  fully  described  in 
plaintiffs'  original  petition,  as  shown  in  the 
record,  said  note  being  given  tn  part  purchase 
money  for  said  property,  the  note  sued  on 
herein  being  given  for  the  Interest  on  a  $60(^ 
note  executed  to  tbe  said  Johnson  by  the  said 
Green,  and  said  original  $000  note  being 
transferred  to  the  Scottish-American  Mortgage 
Company,  with  the  Uen  retained  thereon;  and 
the  note  sued  on  herein  being  a  contract  lu 
the  nature  oi  accumulation  of  the  accrued  in- 
terest on  said  note,  and  being  executed  to  the 
said  Johnson,  and  a  lien  being  retained  or  con- 
tracted on  said  above-described  property  to 
secure  the  payment  of  the  said  interest  m*ney 
not&  The  defendant  pleaded— First,  a  gen- 
eral demurrer;  second,  a  general  denial;  and, 
third,  all^;ed  that  said  note  was  usurious,  in 
that  it  contained  a  greater  rate  of  Interest 
than  Is  allowed  by  law,  and,  further,  that  It 
was  attempted  to  flx  a  Uen  on  property  which 
had  been  transferred  to  a  third  i>arty,  and 
which,  under  the  laws  and  the  consUtntlon  of 
this  state,  cannot  be  created,  because  same 
was  the  homestead  of  the  plalnticr  in  error  at 
the  time  It  was  attempted  to  be  created. 
Plaintiffs  excepted  to  a  part  of  said  answer, 
whicb  exception  was  sustained  by  the  court, 
and  on  the  24tb  day  of  March,  18S7,  said 
cause  coming  on  for  trial,  and  all  parties  an- 
nounced ready,  the  court,  after  hearing  all  the 
evidence  and  argument  of  counsel,  rendered 
two  substantive  Judgments,  one  for  the  sum 
of  $206.86,  with  a  foreclosure  of  the  vendor's 
Uen  on  such  amount,  and  for  a  personal  Judg- 
ment against  the  plaintiff  in  error  for  the  sum 
of  $167.88.  and  for  10  per  cent  on  each 
amount  as  attorney's  fees,  foreclosing  the  Uen 
on  the  said  property  as  to  the  attorney's  fees 
provided  for  In  the  Judgment  tor  which  tbr 
lien  was  foreclosed. 

The  following  are  tile  Cacti  ahovn  by  the 
record: 

"(1)  Plaintiffs  read  In  evidence  to  the  court 
the  promissory  note  or  writing  obligatory, 
and  coupon  attached  thereto,  as  follows,  to 

wit: 

"  '$430.00.  Waco,  Texas,  1st  August,  1896. 
Whereas,  on  the  16th  day  of  Noveml>er,  18S9. 
I,  John  D.  Green,  executed  and  delivered  to 
Fauntley  Johnson  two  promissory  notes,  bear- 
ing date  the  16th  day  of  November,  18S9,  one 
of  which  was  for  the  sum  of  one  hundred  dol 
lars,  and  the  other  for  one  hundred  and  six- 
ty-six tond  seventy-Ave  cento,  due,  respective- 
ly, on  <a-  before  the  15th  day  of  November  at 
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each  year,  1890  and  18U1,  i>ayat)le  to  the  order 
of  F.  JolmsoD,  the  same  having  been  gtren  tor 
Interest  on  the  $000  vendiMVllen  note  given  by 
me  In  part  payment  of  80  acres  of  land,  more 
or  less,  ont  of  the  Martinez  grant.  In  HcLoi- 
uan  county,  Tex.,  and  I  acknowledge  that  a 
vendor's  Uen  Is  stlU  retained  In  the  land  to 
secure  the  same,  and  which  are  hereto  at- 
tached and  made  a  part  hereof,  and  of  which 
there  Is  this  day  due  and  unpaid  a  balance  of 
four  hnndred  and  thirty  dollars;  and  where- 
as, said  note  has  been  transferred  to  Lucy  V. 
Johnson,  who  has  agreed  to  extend  the  time 
of  payment  of  said  balance:  Now,  therefore, 
in  consideration  of  said  extension,  I  promise 
to  pay  to  the  order  of  said  Lncy  V.  Johnson 
the  said  balance  of  four  hundred  and  thirty 
dollars,  together  with  interest  thereon  from 
ihis  date  until  maturity  at  the  rate  of  ten  per 
centum  per  annum,  ard  thereafter  until  paid 
at  the  rate  of  ten  per  centum,  and  together 
with  ten  per  cent  of  the  amount  due  as  attor^ 
ney's  fees.  If  said  note  and  this  contract  are 
sued  upon,  placed  In  the  hands  of  an  attorney 
(or  collection,  or  collected  out  of  my  estate 
chrongb  the  county  court  The  said  Interest 
from  date  until  maturity  is  to  be  paid  Ist  day 
of  November,  1880.  accordli^  to  the  terms  of 
one  Interest  coupcn  hereto  attached.  And  it 
Is  agreed  tliat  if  said  coupon  shall  remain  un- 
paid from  ten  days  after  maturity  thereof, 
then.  At  tlM  option  ot  the  legal  holder  of  said 
notes  and  of  this  contract,  the  whole  principal 
and  Interest  thus  accrued  and  niqiald  under 
this  contract  sball  at  once  become  doe  and 
payable,  and  the  holder  may  proceed  at  once 
to  collect  the  same  by  sale  or  tj  any  legal 
remedy  which  ahe  may  have.  [Signed]  J.  D. 
Green.' 

'"$10.76.  Waco,  Texas,  Ist  August  1895. 
On  the  Ist  day  of  November,  1895,  for  valne 
received,  I  promise  to  pay  to  the  order  of  Lucy 
V.  Johnson  the  sum  of  ten  'Viot  dollars,  with 
Interest  after  maturity,  and  until  fully  paid  at 
the  rate  of  10%  per  annum,  due  at  maturity 
tbereoC,  upon  my  new  promise  to  pay,  of  even 
date  herewith,  certain  principal,  executed  by 
me  for  $100  &  lOti.75,  and  interest;  the  said 
new  promise  to  pay  being  for  the  principal 
«um  of  $430.    [Signed]    J.  D.  Green.' 

"(2)  Plaintiff  FauDtley  Johnson  testified 
that  on  the  14th  day  of  Aagust.  1886,  defend- 
ant. Green,  purchased  from  him  60  acres  of 
land,  same  described  In  petition  herein;  and 
on  the  same  day  executed  and  delivered  to 
htm,  as  the  full  aanmat  of  the  purchase  mon- 
ey for  said  tract  of  land,  his  certain  promls- 
•ory  note  for  $600,  bearing  date  August  14, 
1886,  and  payable  to  said  Fauntley  Johnson 
on  the  16th  day  of  December.  1890.  with  10 
pet  cent.  Interest  per  tamnm,  payable  semlon- 
traally;  that  witness  on  the  ITtb  of  January. 
1889,  for  a  valuable  considemtion.  trans- 
ferred and  assigned,  by  Indorsement  thereon 
In  writing,  said  $600  note  to  the  Scottish- 
American  Mf^^age  CiHDpany,  limited,  a  cor- 
poration doing  bnslnesB  In  Waco.  Tex.;  that 
tiie  tnauder  of  said  note  carried  with  H  all 


future  Interest  to  accrue  after  the  date  of 
s^d  transftir.  and  also  the  vendor's  Hen  re- 
tained therein  to  secure  its  payment  upon 
the  said  60  acres  of  land;  that  thereafter, 
on  the  15th  day  of  November,  1888,  defend- 
ant executed  and  delivered  to  him,  saJd  John- 
son, his  two  certain  promissory  notes,  one 
for  $100,  and  the  other  for  $166.75,  due,  ro- 
ifpcctlvely,  on  the  15th  day  of  Novemt>er  of 
each  year.  1890  and  1891,  payable  to  the  or- 
der of  said  Fauntley  Johnson,  who  testified 
that  said  two  notes  were  given  in  lieu  of  an- 
other note  given  by  Green  to  him  at  date  of 
said,  transfer,  for  the  Interest  on  said  $000 
note,  before  It  was  transferred  to  the  mort- 
gage company,  tof^ether  with  $75  for  a  string 
of  fence  on  said  60  acres  of  land,  which  John- 
son sold  to  defendant  Green,  tor  $75,  about 
the  time  he  sold  him  tiie  60  acres  of  land; 
said  two  notes  given  to  enable  Green  to  meet 
the  payments.  All  these  notes  retain  the 
vendor's  lleiL  Witness  Johnson  further  tes- 
tified that  on  the  29th  of  November.  1890,  de- 
fendant. Green,  paid  hbn  on  said  two  notes 
of  November  15,  1889,  the  sum  of  $40  In  cash, 
and  in  1802,  In  the  fall  of  the  year,  $5  worth 
of  oats,  which  was  also  to  be  credited  on  said 
iwtes.  And  the  said  witness  Johnson  furtlier 
testified  that  the  defendant,  Green,  bought 
said  60  acres  of  land  from  him,  and  took  pos- 
session of  the  same  Immediately  thereafter 
tor  his  homestead;  tliat  he  had  a  family  at 
the  time,  and  lived  with  his  family  at  the 
time  upon  said  60  acres  of  land,  cultivating 
and  using  it.  continuously,  since  he  took  pos- 
session thereof,  in  1886,  up  to  about  a  year 
ago,  an4  still  claims  It  as  his  homestead, 
though  rented.  Plaintiff  Johnson  also  testi- 
fied that  defendant.  Green,  on  December  1. 
1886,  paid  $24  Interest  on  the  $690  note;  and 
that  after  be  assigned  and  transferred  said 
note  to  said  mortgage  company.  It  gave  him 
an  extension,  by  a  renewal  note  Ua  like 
amount  for  five  years,  drawing  10  per  cent. 
Interest  from  date,  and  that  defendant.  Green, 
had  regularly  paid  all  the  Installments  of  In- 
terest on  said  renewal  note,  which  was  fur- 
ther secured  by  said  mortgage  company  by  a 
deed  of  trust  upon  said  00  acres  of  land.  In 
which  E.  H.  Dixon,  the  principal  agent  and 
manager  of  said  company  In  Waco,  Tex., 
was  made  trustee." 

Conclusions  of  Law. 

The  Judgment  recites  that  $206.85  of  the 
note  sued  upon  represents  a  part  of  the  pur- 
chase money  for  the  land  descrlhfd  In  plaln- 
tlfh'  petition,  and  for  that  amount,  with  In- 
terest and  attM^ey's  fees,  forecI<»ed  plain- 
tiffs' vend<w'B  lien  on  the  land  In  controversy, 
and  found  that  the  lien  here  foreclosed  was 
snl^ect  to  the  Hen  held  by  the  Scottish-Amer- 
ican Mt^gage  Company,  and  ordered  the  sale 
of  this  iHvp(»1y  subject  to  that  Hen;  and  that 
a  part  of  said  note,  to  wit,  $167.88,  did  not 
r^>resent  any  part  of  the  pmrchase  money  oC 
the  land,  and  as  to  that  sum  gave  plalntllh  a 
personal  Judgment  against  the  defendant 

Digitized  by  Google 


8 


44  SOUTHWESTERN  BEFORTEB. 


CTe^ 


Hie  first  aHlgnmeiit  of  error  con^lidiu  ot 
the  rollng  ot  the  court  in  orermUng  the  mty 
tloo  made  My  the  defendant  below  for  a  conr 
tlnoance.  The  hill  Ot  excepHon  on  this  ques- 
tion has  appended  to  It  tills  statement  of  the. 
trial  Judge:  "This  bill  approred  with  this 
statement:  That  upon  the  trial  of  the  case 
there  was  do  Issue  between  the  plaintiffs  and 
def«idant  as  to  the  true  facts.  They  were 
admlttiBd  b7  both  ^ties,  as  stated  1^  the 
court;  uid  It  only  remains  for  the  court  to 
determine  the  legal  effect  of  the  admitted 
facts."  l^Is  explanation  and  statement  of 
the  court  we  mast  take  to  be  tme,  and,  sucA 
being  the  case,  tt  sSkows  that  there  was  no 
controTorsy  abont  the  fu^.  ConsequMiUy 
there  was  no  error  in  orermllng  the  ap^lca- 
tlcm  for  a  continuance. 

There  wnjj  no  error  in  the  ruling  of  the 
court  in  sustaining  dranurrers  to  defendant's 
answer.  It  is'  observed  that  the  court  in  tiie 
Judgment  did  not  ftwedose  any  lien  on  the 
property  In  contarorersy  tix  so  much  of  the 
note  as  reftresents  the  cost  of  a  certain  fence 
sold  by  tbs  plalniiCb  to  defendant,  and  that 
Judgment  fully  protected  tbe  rl^ts  of  the 
mcn'tgage  company.  That  port  of  the  note 
In  snlt  f<Hr  vililch  the  court  forecloaed  the 
voder's  lien  was  glren  for  Interest  that  had 
acmied  on  tlie  original  note  that  was  exe- 
cuted by  the  defendant  In  the  purchase  of  the 
land.  The  Tendor,  In  selling  land,  has  his 
lien  for  the  Interest  agreed  to  be  paid  on  tbe 
purchase  money,  to  the  same  extent  as  he  has 
It  for  the  prind^  amount  due;  and  it 
has  been  b^  that  attorney's  fees  In  sndi 
cases  may  be  irovlded  for,  and  the  -Judgment 
of  fore<dosure  may  embrace  the  amount  due 
as  such  fees.  The  homestead  claim  asserted 
by  the  defendant  was  snbordlnate  to  the 
TOidor's  lien  sought  to  be  foredosed.  We 
think  plaintiffs'  petition  suffidently  alleged 
the  execution  of  the  note,  and  that  It  was 
baaed  upon  a  consldwatlon.  The  fiftcts  In 
ertdence  do  not  show  that  the  note  bore  usu- 
rious Interest  What  we  have  said  in  rcfer^ 
ence  to  attorney's  fees  answers  the  flfOi  as- 
signment of  errw.  We  find  no  error  in  the 
record,  and  the  Judgment  Is  afllrmed.  Af- 
firmed. 


GALVESTON,  H.  &  S.  A.  RY.  00.  T. 
THOMPSON. 

(Court  of  Ovii  App<^nl»  of  Tnoa.  Jan.  19, 

1898.) 

DkPOSITIOXS— CARBteKS  COSTHACT  FOR  Fh EIGHT — 

Dklat — Measdkb  or  Damaoeb— Adthor- 
iTT  OF  Agent. 

1.  An  ex  piirto  deposition  of  plaintiff,  taken 
by  dcfi'iiilant,  in  wnich  plaintiff  estimated  his 
dnnin^i's  in  the  pendinjif  action,  is  admissible, 
with  which  to  attack  bis  testimony  given  at  the 
triiil. 

2.  Act  April  22,  1897,  providinp  that,  where 
either  party  to  a  suit  is  a  corporation,  neither 
party  shall  he  permitted  to  take  ei  parte  deposl- 
tlonK.  would  Qot  render  the  depositions  inad- 
misKilile  as  admissions  of  the  party,  though  they 
were  not  taken  according  to  law. 


8.  In  an  action  against  a  railroad  company 
for  failing  to  fornish  sufficient  cars,  acconling 
to  agreement,  for  tbe  trauiiportation  of  certain 
cattle,  it  appeared  that  tbe  contract  was  made 
with  the  live-stock  agent  of  the  defendant,  and 
by  the  contract  it  was  stipulated  that,  if  the 
point  of  destination  was  changed,  reasonable 
notice  was  to  be  given  of  tbe  change.  In  its 
in»tructiona,  the  court  ignored  the  Question  of 
reasonable  notice  as  to  toe  time  when  the  cars 
would  be  desired,  and  assumed  negligence  on 
the  part  of  tbe  railroad  company.  Beld,  leverai- 
ble  error. 

4.  An  instruction  misstating  the  evidence  is 
rerersible  error. 

6.  The  proper  measure  of  damages,  where  the 
evidence  showed  that  ^e  cattle  were  being 
shipped  to  the  Indian  Toritory,  to  be  held. in 
pastures  until  they  were  in  condition  to  be  pla- 
ced upon  the  market,  was  the  difference  in  val- 
ue between  the  cattie  when  placed  in  the  pens 
at  the  point  from  which  they  were  to  be  ship- 
ped, and  at  the  time  when  they  were  actually 
shipped,  together  with  any  additional  cost  for 
food  and  hire  of  hands  that  may  hare  been  ne- 
cessitated by  the  delay  in  shipment. 

0.  Where  the  evidence  showed,  without  con- 
tradiction, that  a  certain  custom  tiad  obtained, 
it  was  error,  in  instructing  the  jnty  tliat  they 
should  consider  the  custom,  to  add,  "if  such  is 
proved," 

7.  The  local  agent  of  a  railway  company  has 
authority,  presumptively,  to  make  contracts  for 
cars;  and  if  he  does  make  such  a  contract,  and 
receives  notice  as  to  when  the  cars  were  de- 
sired, and  agrees  to  furnish  them  on  that  date, 
the  railroad  company  will  be  liable  for  a  failure 
to-do  so,  even  though  reasonable  time  wa«  not 
given  to  hare  them  on  hand. 

Appeal  from  district  court,  Gonaates  county ; 
M,  Kennon.  Judge. 

Action  by  J.  T.  Thompson  against  the  Gai- 
Teston,  Harrisbuig  &  San  Antonio  Railway 
Company  to  recover  damages  for  falling  to 
furnish  frdght  cars.  Judgifient  for  plaintiff. 
Defendant  appeals.  Reversed. 

A.  li.  Jackson,  for  appellant  Burgess  & 
Hoi^ins,  for  appellee, 

FLY,  J.  This  suit  was  budtutod  by  appel- 
lee to  recorer  of  appellant  damages,  amount 
Ing  to  97,641,  alle^  to  have  lieen  sustained 
through  tbe  negligence  of  appelant  in  falling 
to  furnish  sufficient  cars  to  transport  certain 
cattle  from  Gonzalez  Tex.,  to  Elflhi.  Ind.  T. 
The  damages  were  based  on  a  verbal  contract 
made  with  James  Beaumont,  general  live- 
stock agent  of  appelant,  to  furnish  100  cars 
for  said  shipment  It  ww  also  alleged  that 
appellee  gave  notice  on  March  28,  1890,  to  J. 
M.  Murphy,  local  agent  of  a^tdlant  at  Gon- 
zales, that  be  would  wont  86  of  tbe  cars  on 
April  1, 1806,  and  64  on  April  3d.  and  that  the 
same  were  not  furnished  as  contracted.  The 
case  was  tried  by  Jury,  and  resulted  in  a  ver- 
dict and  Judgment  for  appellee  In  the  sum  of 
$2,030. 

The  first  asslgmnent  at  error  complains  of 
tbe  action  of  the  court  In  excluding  ex  parte 
depositions  of  appellee  taken  by  appellant  on 
November  6, 1806,  in  which  appellee  estimated 
his  damages  at  $3,658.  We  are  of  the  opin- 
ion that  the  testhnony  was  competent,  wltb 
which  to  attack  the  testimony  as  to  dama«ee 
given  on  the  trial.  The  fact  that  the  admis- 
sions in  the  depositions  may  have  been  made 
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wlthont  full  knowledge  of  the  facts  would  not 
teaOa:  Uie  orldence  InadmlaBlUe,  although  It 
might  tend  to  break  the  force  of  the  admis- 
sions. It  may  be  that  had  there  been  no  oth- 
er eriw  than  that  In  excluding  the  erldenee^ 
In  view  of  the  amoQut  of  the  verdict,  no  hai-m 
resulted  to  appdhint;  but,  aa  the  case  will  be 
remanded  on  other  points,  we  deem  It  Im- 
portant to  decide  on  the  admbBlblUty  of  the 
testimony.  The  position  of  appellee  that  the 
act  of  the  leglalatnre  of  Ainll  22,  1S87,  which 
provides  that  "where  either  party  to  any  aott 
Is  a  corporation  nelthor  party  thereto  shall 
be.  pomltted  to  take  ex  parte  depositions," 
would  impress  the  depositions  with  the  cliar- 
acter  of  Illegality,  and  therefore  render  them 
incompetent,  certainly  could  have  no  force 
or  merit  In  this  case,  1'  for  no  otbu  reason 
than  that  the  depositions  wen  admissions  of 
a.  party,  and  could  be  used,  althovi^  not  taken 
according  to  law.  The  act  in  qoestlon  was 
not  in  effect,  bowerer,  when  the  trial  of  this 
cause  took  idace. 

The  fbtsA  assignment  of  error  ctnnplalnB  of 
the  first  section  of  the  iduuge  on  the  grounds 
that  it  ign«ed  the  qaestloD  of  reasMiatde  no- 
tice to  aw^lant  as  to  the  time  when  the 
cars  would  be  desired,  that  It  aasnmes  negli- 
gence, and  that  the  diarge  authorises  the  find- 
ing that  the  146  head  of  cattle  left  over  from 
the  first  ahlpmeatf  on  A.pc1l  1,  remained  In  the 
pens  until  the  afternoon  of  April  6,  when  the 
ondliqmted  testimony  showed  that  they  were 
ahlH>ed  oa  the  aftmumn  of  April  4,  1896. 
We  beUere  each  of  the  grounds  well  taken. 
The  charge  Is  predicated  on  the  verbal  con- 
tract made  by  appellee  with  Beaumont,  the 
liTe«tock  agent;  and.  even  If  the  law  Itself 
would  not  require  reasonable  notice  (which  we 
do  not  hold),  still  by  the  terms  of  the  rerbal 
contract  It  was  stipulated  that.  If  the  point  of 
destination  was  changed,  reasonable  notice 
was  to  be  given  of  the  change,— appellee  hlm- 
«elf  testifying  that  such  stipulation  entered 
into  the  contract  What  time  would  be  rea- 
sonable notice  was  %  question  of  fact  to  be  de- 
termined by  the  jmy.  By  the  paragraph  of 
the  charge  In  question,  the  mattw  of  notice 
was.  in  effect,  withdrawn  from  the  Jury;  and 
the  court,  aft»  ignwin^  the  question  of  no- 
tice, assumed  the  existence  of  netf  Igence.  by 
denominating  the  acts  of  appellant  In  fUlIng 
to  furnish  the  ears,  although  no  notice  was 
given,  aa  "tba  ne^^Igent  failure  to  furnish  such 
cam."  It  Is  true  that  In  the  third  paragraph 
a  ebarga  was  given  by  the  coiut  In  regard  to 
notice  In  case  the  change  of  destination  was 
made  fimn  ffllverdale  to  B^lgln,  but  that  did 
not  correct  the  error  In  the  first  paragraph, 
where  the  jury  were  beliwr  chaifted  on  the  state 
of  case  as  dalmed  fay  appdlee,— -that  no  point 
of  destination  had  been  fixed  In  the  original 
contract  The  Jury  may  have  reasonably 
drawn  the  Inference  that  no  notice  was  re- 
quired unless  the  point  of  destination  had 
been  changed.  It  was  shown  wlthont  con- 
oadlctlon  that  the  cattle  1^  over  from  the 
sUpment  of  AiwU  1st  we  %  shipped  out  on  the 


afternoon  of  April  4th,  and  It  was  error  for 
the  court  to  assume  that  they  sti^ed  In  the 
pen  until  the  evening  of  April  Sth.  A  similar 
error  was  committed  In  regard  to  the  cattle 
brought  to  the  pens  on  Aj0l  4th;  the  court. 
In  effect,  awnmlng  that  there  was  proof  that 
they  were  put  In  the  pais  on  April  3d. 

The  court,  in  effect  Instructed  the  Jury  that 
the  measure  of  damages  was  the  difference  In 
market  ^oe  of  the  cattle  at  Gonzales,  when 
placed  In  the  pens  for  shipment,  and  th^ 
market  value  when  removed  from  the  pens  oh 
the  evening  of  April  Sth.  This  charge  was 
envmeons,  aa  above  stated,  in  so  far  as  it  as- 
sumed that  all  the  detained  cattle  were 
shipped  out  on  April  6th;  and  we  think  It 
also  erroneous  In  making  the  difference  In  the 
market  value  at  the  different  dates  the  meas- 
ure of  value,  as  there  was  no  testimony  as  to 
the  market  value  In  Gonxaies  at  one  time  or 
the  ottMrt—the  evldeoue.  rather,  tending  to 
show  that  they  had  no  market  value  at  Qon- 
sales.  The  proper  measure  of  damages  in 
this  cas^  whoe  the  evidence  showed  that  the 
cattle  were  being  shipped  to  the  Indian  Ter- 
ritory, to  be  held  in  pastures  until  thcv  were 
In  condition  to  be  placed  upon  the  market, 
was  the  difference  in  value  between  the  cat- 
tle wh«i  j^aced  In  the  pens  at  Ghmsales  tor 
shipment,  and  the  time  they  were  actually 
shipped,  together  with  any  additional  cost  for 
food  and  hire  of  hands  that  may  have  heea 
necessitated  by  the  delay  In  shipment  Ball- 
way  Co.  V.  Hume.  87  Tex.  211,  27  S.  W.  110. 
If  there  was  no  market  value  for  the  cattle  at 
Oonsales,  then  the  Intrinsic  value  of  the  cattle 
would  form  the  basis  for  the  measure  of  dam- 
ages; the  aim  of  the  law  In  giving  actual 
damages  being  to  award  compensation  for  the 
Injury  inflicted.  The  rule  herein  announced 
la  aivUed  only  to  the  tacts  at  this  case,  and 
to  not  in  conflict  with  the  rule  announced  In 
Railway  Go.  v.  Stanley,  80  Tex.  42,  33  8.  W. 
108,  when  the  cattle  were  danuged  en  route. 
In  the  case  of  Railway  Go.  v.  Pratt,  88  Tex. 
310,  84  S.  W.  446.  dted  by  appellant  the  dam- 
Bgea  claimed  were  on  account  of  the  cattle 
falling  to  reach  Ghlcago  on  a  c«taln  day.  and 
a  decline  In  the  martcet;  and  of  course  in  that 
case  the  measure  of  damages  would  be,  as 
stated  the  court  the  fflfferenoe  between  the 
market  value  of  the  cattle  at  the  place  of  des- 
tination on  the  day  the  carrier  agreed  to  de- 
liver them,  and  the  day  on  which  It  did  deliver 
them. 

The  fifth  assignment  ot  error  Is  not  well 
taken.  The  burden  rested  on  the  aivellant  to 
show  that  Beaumont  did  not  have  the  au- 
thority to  make  the  contract  for  the  cars.  It 
was  a  matter  peculiarly  within  Ita  knowledge. 
It  had  set  up  the  want  of  authority  as  one  of 
Ita  defenses,  and  It  must  bear  the  burden  of 
proving  It  The  evidence  tended  to  show  that 
the  act  of  Beaumont  had  hem.  ratified  ap- 
pelant 

The  evidence  showed,  without  contradiction, 
that  it  was  customary  to  get  stock  cars  from 
the  roads  over  which  cattle  were  to  be  con- 
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veye4-  and  a  change  of  route  occasioned  de- 
lay in  obtaining  carB;  but,  In  Instructing  tbe 
jury  that  they  should  consider  the  custom, 
the  court  conditioned  their  consideration  of  It 
by  saying,  "If  such  is  proren."  These  words, 
in  view  of  the  uncontrorerted  evidence,  were 
unnecessary,  and  were  calculated  to  create  the 
Idea  that  It  was  a  matter  of  fact  to  be  ascer- 
tained by  the  Jury. 

The  eighth  aeslgnment  of  error  Is  not  well 
taken.  It  Is  held  In  this  state  (Easton  t. 
Dudley,  78  Tex.  236,  14  S.  W.  583)  that  the 
local  agent  of  a  railway  company  has  the  au- 
thority, presumptively,  to  make  contracts  for 
cars;  and  if  the  local  agent  at  Gtonzales  re- 
ceived notice  as  to  when  the  cars  were  de- 
sired, and  agreed  to  furnish  them  on  that 
(late,  tbe  railroad  company  would  be  liable 
for  a  failure  to  do  so,  even  though  reasonable 
time  was  not  glren  to  have  tbem  on  hand. 
The  agent,  and  through  him  the  company, 
knew  all  the  difficulties  attending  the  collec- 
tion of  the  cars;  and  with  that  knowledge.  If 
be  made  the  contract,  the  railroad  will  be 
botmd  by  It. 

None  of  the  other  assignments  of  error  Is 
well  taken.  For  the  errors  Indicated,  tife 
Judgment  iriU  be  rereraed  and  the  canse  re- 
manded. 


FLORIDA  ATHLETIC  CLUB  et  aL  t.  HOPE 
LUMBER  00. 

(Ooart  of  CXtH  Appeals  of  Texas.  Jan.  16, 

1888.) 

Pliadiho  —  Exhibits  —  Salu  —  Diuvbbt  axd 
AociPTASCB— ErFKOT^AcTiox     voR  Price— 

EviDRIfOI — BUKDBK  OF  PROOF— BrBACH  OF 
COXTRAOT — HeASUHB  OF  DaKAOBS — EsTOPPBL  IN 

Pais. 

1.  A  petition  to  enforce  a  lien  tor  Inmber  sold 
for  the  erection  of  a  building  for  which  there 
were  plans  and  speclflcations  showed  sufficient 
excase  for  not  making  the  plans  and  specifica- 
tions a  part  of  the  petition,  where  it  alleged 
they  were  in  defendant's  possession. 

2.  Where  the  seller  delivers  property  which 
is  not  such  in  quality  as  Is  stipnlated  for  in  the 
contract,  tbe  measure  of  damages  is  the  differ- 
ence in  the  market  value  at  the  time  of  delivery 
between  liie  property  delivered  and  the  prop* 
erbr  contracted  to  be  delivered,  and  not  the 
difference  between  the  market  value  of  the 
property  delivered  and  the  contract  price. 

3.  Plaintiff  sold  defendant  a  large  amount  of 
lumber,  part  of  which  be  procured  from  third 
persons,  but  defendant  did  not  know  of  such 
fact.  After  inspecting  the  lumber,  defendant 
told  plaintiff  that  It  was  satisfactory,  and  plain* 
tiff  thereupon  settled  with  said  third  persons. 
Held,  that  defendaat  was  not  estopped  to  assert 
that  tbe  lumber  was  deficient  in  quality,  though 
plaintiff  would  not  have  paid  such  third  per- 
sons, if  defendant  liad  not  approved  of  the  lum- 
ber. 

4.  Where  there  is  no  express  warranty  that 
will  survive  delivery,  on  delivery  with  an  oppor- 
tunity to  examine  the  same,  and  an  acceptance, 
the  purchaser  cannot  complain  of  visible  defects 
therein,  but  is  bound  by  the  contract  price;  and 
this,  though  he  protested,  at  the  time  of  deliv- 
ery, that  the  property  was  not  of  the  kind  and 
quality  contracted  for. 

5.  And  the  fact  that  the  purchaser  Is  induced 
to  afcept  the  property  by  stress  of  time  and  in- 
ability to  procure  other  property  in  its  stead 


within  the  time  desired  does  not  relieve  him 
from  the  legal  effect  of  accepting  it. 

6.  But,  if  there  is  any  agreement  between  the^ 
parties  that  the  question  whether  the  quality 
of  the  property  comes  up  to  the  requirements 
of  the  contract  shall  l>e  held  in  abeyance,  and 
settled  after  delivery,  tbe  porchasOT  ia  not  bound 
by  acceptance. 

7.  Where  the  seller  of  personal  propertr  to  be 
delivered  warrants  it  to  be  of  a  specified  qual- 
ity, and  inferior  property  is  delivered  and  ac- 
cepted, tbe  burden  of  proof  is  on  the  purchaser 
to  show  that  the  questioa  whether  it  was  of  the 
required  qaality  was  to  be  held  in  abeyance, 
and  settled  after  delivery,  if  he  aseerta  auch 
fact. 

8.  An  executory  contract  which  makes  a  cer- 
tain person  the  nnal  arbitrator  of  all  disputes 
that  may  arise  under  it,  cannot  ouat  the  coartt 
of  jurisdiction. 

9.  Where  the  parties  have,  before  suit,  pro- 
ceeded with  the  arbitration  under  the  contract, 
and  an  award  has  been  made,  in  the  absence 
of  fraud  or  mistake  suit  must  be  brought  on  the 
award,  and  not  on  the  contract. 

10.  In  an  action  for  the  price  of  lumber  sold 
at  f  10  and  $15  per  1,000  feet,  defendant  claim- 
ed it  was  not  of  the  quality  required  by  the  con- 
tract, and  it  appeared  that  the  liunber  had  been 
used,  and  the  structure  afterwards  torn  down. 
Seld,  that  It  was  not  error  to  exclude  testimony 
bj  plaintiff's  witness,  on  cross-examination, 
that  he  bought  part  of  the  lumber  back  from 
defendant  at  $4  per  1,000  feet,  after  it  had  been 
used,  the  structure  torn  down,  and  the  lumber 
had  been  piled  up  for  some  time. 

11.  Nor  was  it  error  to  exclude  evidence  that 
in  the  repurchase  of  such  lumber  plaintiff 
would  accept  a  4x10  piece  only  as  a  SxlO  piece, 
since  such  evidence  did  not  tend  to  show  that 
the  quality  was  inferior. 

Appeal  from  district  OHurt,  Dallas  connty;  R. 
E.  Burke,  Judge. 

Action  by  the  Hope  Lumber  Company  against 
the  Florida  Athletic  Club  and  others.  From 
a  Judgment  for  plaintiff,  defendants  iqipeaL 
Reversed. 

This  suit  was  filed  by  the  Hope  Lumber 
Company,  plaintiff,  against  the  Florida  Ath- 
letic Club  and  others,  defendants,  tor  the  re- 
covery of  a  balance  alleged  to  be  due  under  a- 
certaln  contract  to  furnish  Inmber,  and  for  cer- 
tain extra  lumber  furnished  and  labor  per- 
foruied.  Said  contract  was  originally  made 
and  entered  into,  between  defendants  and  the 
Dallas  Lumber  Company,  but  said  contract,  be- 
fore the  filing  of  this  suit,  was  assigned  by 
the  Dallas  Lumber  Company  to  plaintiff. 

Plaintiff  alleged  that  on  August  5,  1305,  the 
Dallas  Lumber  Company  entered  into  a  writ- 
ten contract  with  the  defendants,  mheaSbj  it 
agreed  to  furnish  and  deliver  to  the  defend- 
ants between  August  15,  1805,  and  September 
16,  1895,  In  and  near  Dallas,  Dallas  coon^, 
Tex.,  "all  and  singular  the  Inmber  neoeasaiy, 
as  shown  In  tbe  bill  or  schedule  attached  to- 
said  contract  <whlch  Is  hereto  attached,  and 
cannot  be  made  a  part  hereof),  and  approxl- 
mating  one  million  feet,  more  or  less,  as  mlf^fat 
be  required  for  the  erection  and  completion  of 
an  amphitheater  building  in  the  coimty  of  Dal- 
las, Texas,  according  to  plans  and  specifica- 
tions made  by  E.  H.  Silveu,  architect  for  such, 
imildlng,"  which  were  In  the  possesaion  of  tbe- 
defendants,  and  on  that  account  a  more  par- 
ticular description  th»eof  could  not  be  j[lve&:. 
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tMt  tgr  the  terms  of  the  contract  defeudants 
agreed  to  par  for  the  same  at  the  rate  of  $10 
per  1,000  feet,  one-half  to  be  paid  on  delivery, 
and  the  balance  one-half  on  September  1,  1886, 
and  the  remainder  on  November  1,  1895;  that 
under  said  contract  plalntlfC  delivered  to  the 
defendants  the  lumber  of  the  kind  and  quality 
prescribed  in  said  contract  to  the  amount  of 
1,118,313  feet,  and  charging  $15  per  1,000  feet 
t<a  9,881  feet  instead  of  $10  per  1.000,  on  ac- 
count of  extra  work  done  at  the  request  of  de- 
fendants, and  that  plaintiff,  at  the  special  in- 
slanceand  request  of  the  defeudants,  performed 
other  extra  work  on  said  lumber  In  sawing  the 
same  to  short  lengths;  that  defendants  made 
certain  pay  men  tB  under  said  contract,  but  fail- 
ed and  refused  to  pay  the  balance  due  there- 
under, for  which  this  suit  was  brought.  Plaln- 
tiff  further  alleged  that  defendants  used  a 
laiye  portion  of  said  lumber,  after  the  same 
was  delivered.  In  erecting  said  amphitheater 
boilding;  that  afterwards  defendants  tore 
down  said  bnUdlng,  and  that  at  the  time  of  the 
filing  of  this  suit  said  lumber  was  upon  the 
ground  where  the  same  had  been  delivered; 
tbat  within  less  than  four  months  after  the  In- 
debtedness accrued  under  the  contract  plaintiff 
filed  a  certalii  mechanic's  ttea  on  said  lumber. 
At  the  time  of  the  filing  of  the  petition  plain- 
Qtt  filed  a  sequ^tratlcHL  bond  and  affidavit,  and 
caused  a  writ  of  sequestration  to  be  levied  on 
the  lumber  ao  delivered  by  It,  and  then  on  the 
CToond  at  Dallas,  as  alleged  In  said  petition- 
Defendants  demurred  generally  to  the  alle- 
gations contained  In  plaintiff's  petition,  and 
specially  excepted  to  said  allegations,  because 
it  appeared  therefrom  that  the  suit  wu  on  a 
written  contract,  and  referred  to  plans  and 
qiedflcatlons,  and  yeit  failed  to  set  forth  said 
pUos  and  specifications,  or  the  substance  there- 
at and  failed  to  allege  that  they  were  unable  to 
produce  said  plans  and  apedflcatlons,  whereby 
defendants  were  not  folly  advlaed  as  to  plain- 
tiff's entire  cause  of  action.  Defendants  also 
filed  general  denial,  and,  specially  answering, 
tUeged:  That,  if  plalntifT  ever  held  anch  con- 
tract as  the  COM  devrlbed  in  Its  petttitm,  said 
owtract,  among  other  tidngs,  provided:  "Should 
anf  dispute  arise  between  the  parties  hereto 
as  to  the  full  compliance  by  the  said  Hope 
Uaoiba  Co.  of  all  thinga  them  to  be  per- 
fwmed  under  this  agreement  then  the  said  B. 
H.  SDven  shall  be  the  final  arbitrator  of  any 
ndi  dtq>ate,  and  his  decision  shall  be  final  of 
aiqr  sndi  matter."  That  in  the  settlement  of 
the  qoestions  between  the  said  parties  a  dls- 
pote  arose  as  to  whether  the  plaintiff  had  fup- 
Blshed  lumber  la  accordance  with,  and  up  to 
The  quality  and  grade  provided  for  In,  the  con- 
tract. That  such  dispute  was  referred  to  said 
£■  H.  Klvea  In  accordance  witib  the  provlshxu 
of  the  contract  and  said  SOven  rendered  a  de- 
clfion  that,  on  account  of  defects  In  the  lum- 
ber, the  defmdants  were  entitled  to  a  reduc- 
fioQ  of  20  per  cent  from  the  original  contract 
price,  wherein  theee  defendants  would  only  be 
iBdebted  to  plaintiff  In  the  stun  of  IS06.58, 
which  amount  the  defendants  were  then  ready 


and  willing  and  offered  to  pay.  Defendants 
further  specially  pleaded  that  It  was  provided 
In  said  contract,  and  In  the  specifications, 
which  were  made  a  part  thereof,  that  the  lum- 
ber to  be  furnished  thereunder  was  to  be  "No. 
1  mill  run,  Texas  pine,  of  first-class  quality, 
free  from  large  knots  or  shakes  that  would  Im- 
pair its  strength  or  durability,  and  must  be 
approved  by  the  superintendent";  that  for 
such  described  lumber  these  defendants  were 
to  pay  the  considemtton  of  $10  per  1,000  feet; 
that  plaintiff  never  did  deliver  the  lumber  of 
the  kind  and  quality  specified  In  the  contract, 
except  as  to  the  Item  of  0,881  feet,  at  $15  per 
1,000  feet,  to  which  defendants  offered  no  ob- 
jection; that  of  the  lumt>er  delivered  about 
250,000  feet  was  of  a  lower  grade  and  quality 
and  value  than  the  quality  to  be  delivered,  and 
was  In  truth  and  In  fact  only  of  the  value  of  $S 
per  1,000;  that  the  balance  of  said  lumber,  to 
wit,  868,343  feet,  was  absolutely  worthless, 
and  useless  to  defendants,  and  was  not  rea- 
sonably worth  more  than  $5  per  1.000  feet: 
that  same  was  warped,  bent,  distorted,  rotten, 
weather-beaten,  full  ijt  knot  holes  that  de- 
stroyed its  strength  and  utility;  that  it  was 
not  of  the  specified  length,  which  rendered  it 
useless,  and  on  account  of  being  sapiv  said 
lumber  was  almost  uaelees  for  any  pwpoee: 
that  by  reason  of  the  failure  of  the  idalntUC  to 
furnish  the  lumber  In  accordance  with  the 
terms  of  the  contract,  and  defendants  having 
already  paid  the  sum  of  $8,409.35,  they  were 
not  Indebted  to  j^hitiff  in  any  sum  whatever: 
that  the  consideration  <tf  the  contract  had 
wholly  failed,  and  that  they  did  not  then  owe 
to  plaintiff  any  sum  of  money,  unless  It  be  the 
sum  of  $506.58,  the  amount  due  by  the  award 
of  VL  H.  Sllven,  arbitrator;  and  further  al- 
leged that  the  award  of  said  Sllven  was  a  juat 
award,  tree  from  bias  and  prejudice,  and  that 
the  same  was  Mnding  and  oonduslve  on  Qie 
questions  at  issue  in  said  suit 

On  November  28, 1806,  plaintiff  filed  Its  first 
supplemental  petition  In  answer  to  defend- 
ants* amended  answer,  denyli^  each  and  ev- 
eiy  allegation  of  same;  and,  among  other 
thluffi,  specially  alleged  that  all  the  differ- 
ences and  controversies  between  the  parties 
had  been  fully  settled  and  adjusted  by  the 
allowance  to  the  defendants  of  a  credit  of 
$99.88,  and  that  1^  said  allowance  all  ^ffer- 
ences  and  disputes  between  than  were  con- 
closively  settled,  and  that  there  therefore  re- 
mained no  dlqiute  or  differences  tor  the  ad- 
judication of  said  BL  H.  Sllven;  and  further 
qecially  alleged  that  It  furnished  and  deliv- 
ered to  defendants,  at  Dallas,  within  the  time 
specified  In  the  ccmtract,  lumber  of  the  grade 
and  quality  and  value  as  qieclfled  In  Its 
orltfnal  petition,  and  that  said  lumber  was 
received  by  defendanta  according  to  tixe  usage 
and  custom  of  the  trade,  and  defendanta 
made  reclamations  against  the  plaintiff  for 
shortage  In  the  lumber  shipped,  but  made  no 
(AslectloB  to  grade  or  classlflcatloB,  and  there- 
by waived  such  objections.  If  any;  and  that 
aftuwarda,  and  long  before  the  Institution  of 

Digitized  by  Google 


12 


M  SOUTHWESTERN  KEPORTEB. 


(Tex. 


this  snft,  BDCta  red&matloiui  and  differences 
bad  been  adJtMted,  and  that  defendants  have 
now  no  right  to  reopen  such  settlement,  as 
the  plaintiff  bad  settled  with  the  mills  for 
certain  lumber  purchased  by  plaintiff  to  fnl- 
flll  said  contract,  all  of  which  was  well 
known  to  defendants;  wtaaeCon  defendants 
were  estopped  to  allege  that  said  Imnher  was 
not  of  the  grade  and  quality  contracted  tax. 
Plaintiff  farther  specially  replied  that  after 
the  receipt  of  the  lumber  by  the  defendants,  and 
while  the  same  was  stUl  open  to  examination 
and  Inspection,  and  capable  of  being  easily 
classed  and  graded,  iflaintlfl.  having  beard  a  ru- 
mor that  there  was  objection  made  to  the  grade 
and  quality  of  the  lumber,  soaght  an  Inter- 
view with  the  defendants  for  the  purpose  of  • 
having  the  same  adjusted  before  the  lumber 
was  used;  and  thereupon,  by  united  arrange- 
ment between  the  plajntlff  and  defendants, 
pUintUTs  agent  and  defendants'  agent  went 
together  where  the  lumber  was  situated,  for 
the  purpose  of  there  ex  ami  til  ng  and  inspect- 
ing the  lumber,  and  detmninlng  whether  it 
was  of  grade  and  quality  In  compliance  with 
the  contract,  and  of  settling  and  adjusting 
any  differences  there  might  be  on  the  sub- 
ject; and  tbe  said  Silven  then  and  there,  as 
agent  for  the  defendants,  after  a  full  and 
complete  Inspection  and  examination  of  the 
lumber,  stated  and  declared  to  the  plalntlfTs 
agent  that  the  lumber  would  be  accepted, 
and  that  It  folly  complied  with  the  contract; 
and  thereniwn  defendants  made  payments, 
as  alleged  In  plaintiff's  original  petition,  with- 
out further  objection  or  dispute,  and  there- 
after removed  over  700,000  feet  of  the  lum- 
ber, and  used  same  In  the  erection  of  the  am- 
phitheater, cutting  same  up  into  various  sixes 
and  lengths,  and  so  altering  and  disfiguring 
the  same  as  to  render  it  almost  Impossible  to 
determine  Its  original  grade  and  quality; 
that  thereafter,  when  the  prize  fight  had  been 
abandoned,  and  defendants  had  no  further 
use  for  the  lumber,  they  again  for  the  first 
time  began  to  raise  objections  as  to  the  grade 
and  quality  of  the  lumber  supplied,  and  pro- 
posed to  pay  to  plaintiff  Ma  account,  less 
91,000;  and  then,  tn  December,  1895.  for  the 
first  time,  suggested  that  E.  H.  Silven,  the 
arbitrator,  bad  decided  the  plaintiff  bad  not 
compiled  with  its  contract  Plaintiff  further 
alleged  that,  if  said  Silven  ever  made  or  at- 
tempted to  make  any  award,  the  same  was 
void,  because  said  SOven,  at  the  time  of  mak- 
ing the  same,  was  pecuniarily  Interested  with 
the  defendants,  and  was  actuated  by  fraud 
and  undue  influence,  and  that  said  award  was 
grossly  and  outrageonsly  excessive.  Plaintiff 
also  alleged  that  the  agreement  Cot  submitting 
to  the  arbitratlcm  of  B.  H.  SIItcd  was  reveled 
before  he  made  any  award.  If  any,  and  no- 
tice duly  given  to  said  defendants  and  the 
said  Silvan. 

On  November  28,  WOS,  defendants  filed 
th^  first  snpidemental  anawa,  demurring 
generally  to  the  allegations  In  plaintiff's  sup- 
plemental petition*  and  specially  excepted. 


herein  is  set  tortb  a  eiutom  anumg  mill  men 
to  the  effect  that  reclamation  should  be  made 
within  10  days  after  ths  receipt  of  Inmbra, 
and  denied  all  and  Bingnlar  tlie  allegations 
of  said  supplemraital  petltltm.  And,  fiurtber, 
specially  answering  said  supplemental  peti- 
tion, alleged  that  tbe  lime  within  which  the 
contract  was  to  be  fnlfUled  was  limited,  as 
was  then  and  there  well  known  to  i^alntlff: 
that  idalntlfl  furnished  about  300,000  feet  of 
lumber  at  the  banning  of  the  emtract  pe- 
riod; that  plaintiff  was  notified  both  by  wire 
and  in  person  that  the  lumber  did  not  come 
up  to  the  kind  and  quality  specified  In  the 
contract;  that  plaintiff  delayed  furnishing 
the  lumber  until  up  to  n  shwt  time  within 
which  the  lumber  could  be  furnished  for  tlie 
purpose  Intaided  by  defendants,  as  waa  w^l 
known  to  plaintiff;  Out  within  the  Ume  al- 
lowed other  lumber  could  not  be  obtained 
from  other  parties  wItUn  the  state  of  Texas: 
that  phUntlfl  delayed  the  delivery  with  the 
express  punwee  and  Intention  of  fwdng  the 
defendants  to  accept  the  said  hunber;  that 
defendants,  on  account  of  this  fact,  were 
forced  to  receive  the  lumber;  that  th^  re- 
ceived it  under  proteat,  and  prpteeted  at  all 
times  that  tbe  lumtm  did  not  come  up  to  tlie 
contract,  by  reason  of  which  tbey  were  not 
estopped  to  allege  that  the  lumbar  was  not  In 
quality  *and  kind  such  as  bad  been  contracted 
tor.  Trial  of  the  cause  bef<H%  a  jury  -re- 
sulted la  a  verdict  and  Judgment  In  favor  of 
plalndff  for  Oie  sum  of  IS.123.91,  principal 
and  Interest  with  foreclosure  of  Ilea  on  the 
property  levied  iq>on,  from  which  Judgment 
this  appeal  was  duly  prosecuted. 

W.  J.  J.  Smith,  I.  B.  Orland,  and  W.  P.  El- 
lison, for  appellants.  Harris,  Btheridge  ft 
Knlgh^  for  apftellee. 

B0OKHOtTT,J.<after  stating  the  facts).  Ap- 
pellants* first  aarigiament  of  error  comptolns  of 
the  actton  of  the  court  In  overruling  the  excep- 
tions to  the  petltkm  to  Oe  effect  that  the  peti- 
tion was  defective  In  ftning  to  set  ont  tbe 
plans  and  spedflcatlons  made  a  part  of  tbe 
contract,  it  appearing  tnm  the  contract,  v^icb 
was  made  a  part  of  the  petition,  that  there 
woe  plans  and  spef^catlons,  and  that  they 
were  not  set  ont  in  the  petition.  The  pleatifings 
of  pbtintlff  showed  that  there  were  plans  and 
Bpedflcations,  and  alleged  that  they  were  in 
the  possession  of  the  defendants.  The  peti- 
tion set  out  facts  sufficient  to  excuse  plaintiff 
fh>m  making  the  plans  and  specifications  a 
part  of  tbe  petition.  The  court  did  not  err  In 
overruling  defendants  except]<ms  to  the  peti- 
tion. 

Appellants*  tiilrd  assignment  of  error  com- 
plains of  the  measure  of  damage  laid  down  by 
the  charge  of  the  court  The  court  charged 
the  Jury  that  If  the  lumb»  sold  and  delivered 
was  not  substantially  as  contracted  for,  and 
was  not  hi  quality,  grade,  and  dimensions  such 
as  was  contracted  for.  then  plaintiff  would  be 
entltied  to  a  verdict  for  tbe  difference,  If  any. 
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between  the  reasonable  matfeet  value  In  Dal- 
las of  tbe  lumber  at  tbe  time  It  was  delivered 
and  tbe  price  contracted  to  be  paid.  This  Is 
not  Uie  correct  measure  of  damage.  The  true 
rale  f<ff  the  measure  of  damages,  where  the 
vendor  delivers  personal  property  which  Is  not 
In  quality  such  as  Is  stipolated  for  In  the  con- 
tract, Is  the  difference  In  maricet  valne  at  the 
time  of  the  dellvtfy  between  the  goods  actu- 
ally delivered  and  the  goods  contracted  to  be 
delivered.  Stark  t.  Alfoxd,  49  Tex.  274; 
Wright  V.  Davenport,  44  Tex.  1S4. 

Appdlantp*  fourth  assignment  of  error  com- 
plains of  the  following  proposition  contained 
In  the  charge  of  the  court,  to  wU:  "If  you  find 
that  Silven.  as  the  architect  and  supcolntend- 
ent  of  the  building  proposed  to  be  erected, 
went  to  the  grounds  where  the  lumber  was 
delivered,  near  Uie  fair  grounds,  and  after  all 
had  been  ddlvered.  In  company  with  one 
Harie,  the  manager  and  r^reaentatlve  of  the 
plain tlCf  company,  and  then  and  there  Inspect- 
ed tbe  lumber,  and  announced  to  Harle  that  It 
was  satisfactory,  and  would  be  received  by 
him,  and  afterwards  this  lumber  so  Inspected 
was  used  by  defendant  company  In  construct- 
ing the  amphitheater  building;  and  you  further 
find  that  Baile,  as  such  manager  of  plaintiff 
company,  relyinj?  upon  such  announcement.  If 
any*  so  made  by  Silven,  proceeded  to  pay  to 
other  parties  for  some  of  this  Iimiber  pur- 
chased by  plalntlfT  company,  and  to  replace 
lumber  to  others  from  whom  he  had  borrowed 
to  fin  this  contract,— then,  if  you  find  this  to  be 
the  case,  the  defendant  company  would  be  es- 
topped  from  now  setting  op  a  failure  of  the 
lumber  to  come  up  to  the  requirements  of  the 
written  contract"  The  contract  called  Cor  1,- 
000,000  feet  of  lumber,  more  or  less,  to  be  de- 
livered f .  Ol  b.  (tree  on  board  cars)  on  the  rail- 
road switch  of  the  Texas  &  Pacific  Railroad 
most  convenient  to  the  building  site  In  or  near 
Dallas,  as  desired  by  said  SUven  and  his  aa- 
Bodates.  There  was  evidence  that  plaintiff 
purchased  210,000  feet  of  the  lumber  from 
Lancaster  Bros.,  and  70,000  feet  from  W.  L, 
Sloan.  Defendants  knew  uothlug  of  this  fact. 
J.  W.  Harle;  agent  for  plaintiff,  testified  that 
Silven,  the  architect,  told  him,  after  the  lum- 
ber was  delivered,  that  the  lumber  was  satis- 
factory, and  that  the  lumber  would  pass,  and 
that  on  the  strength  of  this  statement  he  set- 
tled with  Lancaster  Bros,  and  Sloan.  He  says 
he  would  not  have  made  this  settlement  bad 
not  SUven  approved  the  lumber.  We  do  not 
think  the  facts  were  snffldent  to  constitute  an 
estopp^  The  basis  upon  which  an  estoppel 
in  pats  lesta  is  actual  or  constructive  fraud. 
Page  V.  Amlm,  29  Tex.  70.  The  party  who 
Invokes  the  esti^pel  must  have  acted  in  iguo- 
raiue  of  the  tmie  state  of  facts.  Steed  v.  Pet- 
ty, 65  Tex.  490;  Bigelow,  Estop.  (Ist  Ed.)  480. 
The  act  done  or  statement  made  which  is  In- 
Toked  as  working  an  estoppel  must  have  been 
sufficient  to  induce  the  party  claiming  tbe  ben- 
efit of  It  to  act  thereon,  and,  relying  thereon, 
be  must  have  been  Induced  to  change  his  po- 
■iilmi  for  the  worse.   Scohy  v.  Sweatt,  28  Tex. 


730.  In  this  case,  Harle,  plaintiff's -agent,  was 
in  possession  of  tbe  facts.  It  does  not  appear 
but  that  plaintiff  would  have  luld  Lancaster 
Bi-08.  and  Sloan  had  not  the  statements  been 
made  by  Silven.  It  does  not  appear  that  ei- 
ther Lancaster  Bros,  or  Sloan  sold  idalntifl  the 
lumber  to  be  paid  for  upon  the  same  passing 
Inspection  by  SUven,  or  that  the  plaintiff  was 
to  pay  these  parties  upon  defendants'  accept- 
ance of  the  lumber.  Appellants  further  com- 
plain in  their  eleventh  assignment  of  error  of 
the  action  of  the  court  In  overruling  their  ex- 
ception to  the  evidence  of  the  witness  3.  W. 
Harle  that  he  paid  said  Lancaster  Bros,  and 
Sloan  iq>on  the  faith  of  the  approval  of  the 
Inmber  by  SUven,  because  there  was  no  evi- 
dence showing  that  the  defendants  at  any  time 
knew,  or  had  notice,  that  plaintiff  had  bought 
or  borrowed  any  lumber  from  Lancaster  Bros, 
or  Sloan  to  flU  their  contract  with  the  defend- 
ants, or  that  the  defendants  at  any  time  bad 
reason  to  believe  that  plaintiff  would  act  upon 
any  such  alleged  representations  of  SUven  in 
settling  for  any  such  contracts  with  Lancas- 
ter Bros,  and  Sloan.  We  have  already  said 
this  evidence  was  not  sufildent  to  show  an  es- 
toppel. We  think  the  court  erred  In  admitting 
this  evidence. 

It  is  contended  by  appellants,  in  effect, 
that  if  they  did  accept  the  lumber,  and  make 
use  of  the  same,  they  did  ao  under  a  press 
of  necessity,  and  that  the  lumber  was  pnr- 
.  chased  for  a  specific  purpose,— the  buUdlng 
of  an  amphitheater,  which  was  to  be  com- 
pleted by  a  certain  date,— and  that  there  was 
not  sufficient  time  to  procure  this  quantity 
of  lumber  from  other  sources,  and  that  plain- 
tiff had  notice  of  these  matters,  and  that 
Harle,  agent  of  plaintiff,  promised  that  the 
matter  should  be  adjusted,  and  that  the  lum- 
ber was  received  under  protest  and  under 
this  pr<»nlse.  This  Is  stating  appellants'  con- 
tention as  favorably  as  the  record  will  Jus- 
tify. The  contract  for  the  sale  and  delivery 
of  the  lumber  was  an  executory  one.  The 
title  to  the  lumber  did  not  pass  until  there 
was  a  delivery.  Tbe  contract  stipulated 
that  the  lumber  was  to  be  "No.  1  mill  run, 
Texas  pine,  of  first-class  quality,  free  from 
knoto  or  shakes  that  would  Impair  its 
strength  or  durability."  There  was  no  oth- 
er provision  in  the  contract  as  to  tbe  grade 
or  quality  of  the  lumber.  We  understand 
the  rule  to  be  that,  where  there  is  a  sale  of 
personal  property  to  be  delivered,  and  no 
esEpresa  warranty  that  would  survive  deliv- 
ery, upon  the  delivery  with  an  opportunity 
to  examine  tbe  same,  and  an  acceptance, 
the  vendee  cannot  complain  as  to  visible  de- 
fects therein,  but  will  be  held  for  the  con- 
tract price.  Parks  v.  O'Connor,  70  Tex.  387, 
8  S.  W.  104;  Seay  v.  Dllier  (Tex.  Sup.)  16  S. 
W.  642;  21  Am.  &  Eng.  Enc.  Law,  pp.  CGO, 
5(i2;  Norton  v.  Dreyfuss.  106  N.  Y.  90,  12 
N.  E.  428;  2  Schouler.  Pera.  Prop.  5§  409,  407; 
Jones  V.  McEwan  (Ky.)  16  S.  W.  81;  Tied. 
Sales,  1 115;  Smith  v.  MIU  Co.  (Ark.)  6  S.  W. 
225;  2  BenJ.  Sales,  |  690.    And  this  Is  true 
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althongh  at  the  time  be  protested  that  tbe 
property  was  not  of  the  kind  and  qaallty 
contracted  for.  Parks  t.  O'Connor,  supra. 
Nor  would  tbe  fact  tbat  the  defeniiauts 
were  Induced  to  accept  the  lumber  by  stress 
of  time  and  their  inability  to  procure  lum- 
ber witbln  tbe  time  desired  by  them  relieve 
them  from  tbe  legal  effect  of  receiving  tbe 
lumber,  if  they  did  receive  it  The  con- 
tract being  executory,  it  was  their  privilege 
to  refuse  to  receive  tbe  lumber  if  It  failed 
to  comply  In  quality  with  tbat  stipulated  for 
in  the  contract,  and  to  hold  the  plaintiff  re- 
sponsible for  such  damages  as  they  suffered 
by  the  breach  of  tbe  same.  Parks  v.  O'Con- 
nor, supra;  Seay  v.  Dlller,  supra;  Tied. 
Sales,  !  117.  Tbe  cases  of  Wright  v.  Daven- 
port, 44  Tex.  165.  and  Stark  v.  Alford,  49 
Tel.  261,  referred  to  by  counsel  for  appel- 
lants, were  suits  upon  commercial  paper  exe- 
cuted for  the  balauce  of  the  purchase  money 
for  machinery  sold  and  delivered  upon  an 
express  warranty.  Tbe  contract  was  exe- 
cuted, and  not  executory,  as  In  tbe  case  be* 
fore  us,  and  tbe  warranty  was  to  survive  de- 
livery. The  rule  laid  down  in  those  casea 
is  not  applicable  to  the  case  at  bar.  But 
It  Is  contended  by  appellants  tbat  they  were 
induced  to  receive  the  lumber  by  reason  of  a 
promise  of  an  agent  of  tbe  plaintiff  tbat  tbe 
question  as  to  tbe  quality  should  be  arranged 
after  delivery.  As  already  stated,,  the  con- 
tract did  not  contain  any  warranty  as  to 
visible  defects  tbat  would  survive  accept- 
ance of  tbe  property.  If,  however,  there 
was  a  mutual  agreement  between  the  parties 
that  the  question  as  to  whether  tbe  grade  or 
quality  of  the  lumber  came  up  to  the  re- 
quirements of  the  contract  should  be  held  In 
Abeyance  and  settled  after  the  delivery  of 
the  lumber,  then  the  defendants  would  not 
be  bound  by  tbe  acceptance  of  tbe  same. 
The  burden  of  proving  such  an  agreement 
Is  upon  tbe  party  asserting  the  same.  The 
mere  promise  to  supply  better  lumber  In  the 
i!uture  on  the  contract,  after  part  of  the  lum- 
ber had  been  delivered,  would  not  prove  such 
an  agreement.  As  to  whether  or  not  there 
was  such  an  agreement  between  the  parties 
is  a  question  of  fact  to  be  determined  by 
The  Jury  from  the  evidence  upon  the  trial. 
For  the  reasons  above  stated,  we  sustain  ap- 
pellants' fourth  assignment  of  error;  but 
(iverrule  their  fifth  and  eleventh  asalgnmenta 
in  part  and  sustain  them  In  part. 

Appellants'  sixth  assignment  of  error 
reads:  "The  court  erred  In  the  fifth  para- 
graph of  its  charge.  In  which  the  jury  are 
instructed  that  the  decision  of  Sllven,  archi- 
tect, of  any  dispute  or  disagreement  be- 
tween the  parties  as  to  the  quality  and  grade 
of  lumber  sold  and  delivered  should  be  final, 
and  binding  on  both  parties  only  when  such 
dispute  or  disagreement  was  mutually  sub- 
mitted by  the  parties  to  tbe  said  Sllven,  be- 
cause the  terms  of  the  contract  in  i-efereuce 
to  such  decision  in  such  case  does  not  re- 
qnlre  that  any  such  dispute  should  be  mutu- 


ally submitted  by  the  parties.**  The  con- 
tract contained  the  following  clause:  "Should 
any  dispute  arise  between  the  parties  hereto 
as  to  the  full  compliance  by  the  Dallas  Lum- 
ber Company  of  all  things  by  them  to  be  per- 
formed under  this  agreement,  then  the  said 
B.  H.  Sllven  shall  be  the  final  arbitrator  of 
any  such  dispute,  and  his  decision  shall  be 
final  of  any  such  matter."  It  is  contendeti 
by  the  appdlee  that  the  above  clause  of 
the  contract  is  void,  because  it  confides  to 
the  determination  of  the  arbitrator  every  dis- 
pute arising  as  to  tbe  full  compliance  by  the 
said  Dallas  Lumber  Company  of  all  things 
by  them  to  be  performed  under  tbe  agree- 
ment or  contract.  Tbe  distinction  Is  to  be 
noted  between  a  contract  providing  for  the 
certificate  of  an  architect,  where  the  work 
Is  executed  under  his  general  superintend- 
ence, as  to  the  amount  of  work  done  from 
time  to  time,  and  stipulating  the  amount  to 
be  paid  by  the  owner,  and  the  stipulation  in 
the  contract  sued  upon.  In  the  former  case 
the  procuring  of  snch  certificate  is  held  to 
be  a  condition  precedent  to  the  right  to  sue 
on  the  contract.  Chlldres  v.  Smith,  90  T6x. 
616,  38  S.  W.  618,  and  40  S.  W.  389;  BoetUer 
V.  Tendick,  73  Tex.  492, 11  S.  W.  497;  Wright 
V.  Meyer  (Tex.  Civ.  App.)  25  S.  W.  1122.  It 
will  be  seen  that  the  clause  of  the  contract 
above  quoted  makes  B.  H.  Sllven  the  final 
arbitrator  of  any  dispute  between  the  par- 
ties, and  provides  that  bis  decision  shall  be 
final  of  any  sncfa  matter.  It  has  been  held 
that  an  agreement  in  an  executory  contract 
to  refer  all  matters  of  dispute  that  may  arise 
under  the  contract  to  arbitration  will  not 
oust  the  courts  of  Jurisdiction.  Insurance 
Co.  V.  Bass,  90  Tex.  380.  38  S.  W.  1119;  Presi- 
dent, etc.,  of  Delaware  &  EC.  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  50  N.  Y.  Elnney 
V.  Association  (W.  Va.)  15  Lawy.  Rep.  Ann. 
142,  and  note  (s.  c.  14  S.  E.  8);  2  Am.  St  Eng. 
Enc.  Law,  p.  582  et  seq.;  Insurance  Co.  v. 
Hocking  (Pa.  Sup.)  2  Am.  St.  Rep.  562,  566, 
568,  and  notes  (s.  c.  8  Atl.  592).  Some  of 
the  decisions  hold  tbat  such  a  clause  In  a 
contract  Is  void.  See  casea  cited  above,  and 
especially  cases  cited  In  note  to  Insurance  Co. 
V.  Hocking  (Pa.  Sup.)  2  Am.  SL  Rep.  668, 
(8.  c.  8  Atl.  592).  The  true  rule  seems  to  be 
that  such  a  clause  cannot  oust  the  courts  of 
Jurisdiction,  and,  when  Invoked  for  that  pur- 
pose, will  be  held  void;  yet,  If  the  parties 
have,  before  suit  Is  Instituted,  proceeded 
with  the  arbitration  under  the  contract,  and 
an  award.  In  the  absence  of  fraud  or  mis- 
take, has  been  made,  suit  must  be  on  the 
award,  and  not  on  the  contract.  If  there 
was  a  dispute  between  thp  parties,  and  thoy, 
acting  under  the  contract,  fairly  submitted 
tbe  matter  to  an  arbiter,  and  he.  acting  un- 
der tbe  contract,  made  an  award,  such  an 
award,  in  the  absence  of  fraud  or  mistake, 
would  be  binding  upon  tbe  parties.  As  to 
whether  there  was  an  arbitration  between 
the  parties,  and  an  award,  previous  to  the 
institution  of  the  suit.  Is  a  question  of  fact 

Digitized  by  Google 


f      HANDLE  NAT.  BANK  t.  SBOUBIXr  CO. 


15 


to  be  detennlned  by  tbe  jury  from  the  evl- 
ileiice,  upon  a  proper  cimrge. 

We  do  not  think  the  court  erred,  as  tet 
forth  In  appellants'  tenth  aBrignment  of  er- 
ror, in  refusing  to  admit  the  testimony  of 
plalntifTs  witness  B.  F.  Loyd,  on  cross-ex- 
amination by  the  defendant*,  that  he  bought 
part  of  the  lumber  back  from  ai^Qants  for 
H  pa  1,000  feet,  after  the  lumber  had  been 
made  use  of  by  appellants  in  the  amphithe- 
ater, and  the  structure  torn  down,  and  the 
lumber  hod  been  plied  up  some  time.  The 
erldence  was  not  admissible  to  prove  the 
f;rade  of  the  lumber  at  the  time  it  was  delir- 
ored  to  ivpellants. 

We  do  not  think  the  court  erred  in  refusing 
u  admit  the  eTidence  of  the  witness  Waller, 
made  tbe  basis  of  appellants'  tw^f  th  asMgn- 
ment  of  error.  The  lumber  had  been  used 
by  appellants  In  building  the  amphitheater. 
The  building  had  been  torn  down,  and  the 
lumber  placed  In  plies,  exposed  to  the  weath- 
er. SbcMTtiy  thereaftw  part  of  the  lumber 
was  taken  back  or  resold  to  plaintiff.  Its 
condition  at  that  time  was  not  shown.  Tbe 
eridence  offered  was  to  the  effect  that  In  this 
purchase  plaintiff  would  only  accept  a  4x10 
piece  as  a  SzlO  piece.  This  evidence  was 
offered  to  show  that  at  the  time  the  lumber 
was  delirered  by  plaintiff  to  the  defendants 
4  appellants)  it  did  not  come  up  to  the  grade 
or  quality  specified  in  the  contract.  The 
same  witness  bad  testified  fuUy  as  to  the 
grade  and  Quality  of  the  lumber  when  It  was 
(leliTered  by  plaintiff  to  defendants.  The 
evidence  offered  only  tended  to  show  as  an 
Inference  that  the  lumber  was  not  of  the 
dimensions  spedfled  In  the  contract  Appel- 
lants did  not  contend  in  the  court  below 
that  the  lumber  was  not  of  the  dimemdons 
<'alled  for,  but  that  it  was  not  of  the  grade 
or  quality  stipulated  for  in  the  contract 
The  court  did  not  err  In  «cclndlng  this  tes- 
timony. We  have  intentionally  refrained 
from  discussing  the  evidence  In  view  of  an- 
other trial.  For  the  errors  pointed  out  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed. 
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(Court  of  Civil  Appeals  of  Texas.  Jan.  26, 
1896.) 

FlBB     IXSITRANOB— PoUOtBS    PaTABLI  TO  MORT- 
GAGEE— CUAKeK    WiTMOOT    HORTOAOBB'S  COS- 

5ENT — Etfect— Actios  bt  Moktoaoeb — Plead- 
iXo—ADMisgiONs— Defects  Ci-kbi>. 

Lin  an  action  by  a  mortgaeroe  against  tbe 
mortgagor  for  insarance  money  collected  by  the 
latter,  an  answer  stating  that  plaintiff  having 
a  mortgage  on  the  propertr,  and  defendant  be- 
ing the  owner,  and  the  policies  being  issued  in 
its  name,  defend-int  haa  no  objection  to  having 
Thom  maide  payable  to  plaintiff,  as  its  interest 
might  appear,  and  admitting  un  implied  agree- 
ment that  insurance  should  be  carried  for  plain- 
tiffs  Indemnity  against  loss,  did  not  admit  that 
*    the  policies  were  made  payable  to  plaintiff  as 


its  interest  might  appear,  as  alleged  In  the  pe- 
tition. 

2.  In  an  action  bx  a  mortgagee  against  the 
mortgagor  for  Insurance  money,  the  failure  of 
the  petition  to  allege  that  defendant  had  collect- 
ed the  money  was  cored  by  an  admission  in  the 
answer  that  defendant  had  done  so. 

S.  Where  insurance  policies  are  made  payable 
to  a  mortgagee  as  its  interest  may  appear,  a 
petition  by  it  in  an  action  on  the  policies,  which 
shows  that  it  holds  a  mortgage  on  the  property 
for  an  amount  In  excess  of  the  policies,  and  does 
not  show  that  the  debt  has  been  paid  or  the 
pruiierty  released,  shows  such  on  interest  In  the 
prot)i>rty  as  will  entitle  plaintiff  to  sne  for  and 
collect  the  entire  amount  due  on  the  policies, 

4.  Where  fire  policies  are  made  payable  to  a 
mortgagee  as  its  interest  majr  appear,  pursu- 
ant to  an  agreement  between  it  and  tbe  owner 
that  the  owner  will  procure  insurance  to  protect 
the  mortgage  debt  a  sale  of  the  property  oy  the 
owner,  without  the  consent  of  the  mortgagee, 
will  not  operate  s  a  forfeiture  of  its  right  to 
enforce  tbe  policies. 

5.  Where  fire  i)olicies  are  made  payable  to  a 
mortgagee  as  its  interests  may  appear,  the  own- 
er and  the  insurers  cannot  without  the  consent 
of  the  mortgagee,  make  any  change  in  tiie  poli- 
cies that  wul  affect  its  rights. 

Error  from  district  court  Travis  county; 
Prank  G.  Morris,  Judge. 

Two  actions  consolidated  and  tried  togeth- 
er, one  by  the  Security  Company  against  tbe 
Delaware  Insurance  Company  and  others, 
and  the  other  by  the  some  plaintiff  against 
the  Merchants'  Insurance  Company  and  oth- 
ers. There  was  a  Judgment  for  plaintiff,  and 
defendant  the  Pan  Handle  National  Bank 
brings  error.  Beversed. 

The  statement  of  the  natm%  and  result  of 
this  suit  as  stated  in  ptalntlff  in  error's  brier, 
is  conceded  b^  dtfendant  in  error  to  be  cor^ 
rect  and  Is  as  follows: 

"The  Security  Company  brought  separate 
suits  In  the  district  court  of  Travis  county 
against  the  Delaware  insurance  Company 
and  the  Merchants*  Insurance  Company  upon 
policies  of  insnrance  fw  91,000  eadt  Issued 
upon  certain  mlU  pnqierty  irituated  in  Wichita 
Falls,  Tex.,  joining  as  defendante  In  each 
case  tbe  Wichita  Falls  Milling  Company,  at) 
the  own«  of  the  property,  and  the  Pan  Han- 
dle Xatlonal  Bank,  also  a  claimant  of  the  In- 
surance money  due,  upon  tbe  destruction  of 
the  property.  The  two  cases  were  consoU- 
datml.  and  plaintiff  filed  its  amended  petition, 
which  is  here  set  out  at  length,  omitting  form- 
al parts,  as  follows,  viz.:  'Plaintiff  alleges 
that  beretf^ore,  to  wit  on  tiie  7th  day  of 
August,  1804,  defendant  bank  made  applt- 
cation  to  each  defendant  Insurance  company 
herein  to  become  insured  upon  a  certain 
building  situated  In  Wlclilta  Fnlls,  Wichita 
county,  Texas,  on  lotf*  one  (1)  and  (2)  two,  in 
block  No.  (19tf)  one  hundred  and  ninety -six 
of  said  town,  tiie  same  beinx  described  as  a 
three-story,  metal-roofed,  fiour-mlll  building 
and  attachments,  known  as  the  Wichita  Roll- 
er Mills,  and  situated  on  Tenth  street  In 
Wichita  Kalis,  Texas,  in  the  sum  of  three  hun- 
dred dollars,  and  In  the  further  stun  of  seven 
hundred  dollars  on  the  fixed  and  movable 
machinery,  bran  dusters,  purifiers,  spouting. 
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beltings,  flhAftings,  bolting  cloths,  and  cbesta, 
mlllstoneB,  and  all  implements  and  flxtures 
usual  to  flour  mills,  wlilcb  were  situated  in 
and  attached  to  said  mill  building,  and  form- 
ed a  part  of  the  realty.  Plaintiff  alleges, 
further,  at  the  time  of  said  applications,  and 
at  the  time  of  the*iBsnance  of  the  policies 
herein  sued  on,  defendant  bank  was  the  own- 
er of  the  prc^>wty  Insured  in  said  policy,  and 
of  the  lots  upon  which  the  same  was  situ- 
ated. Plaintiff  further  alleges  that  on  the 
said  7th  day  of  August,  18&1,  defendant  In- 
surance companies,  for  and  in  consideration 
of  the  sum  of  fifty  dollars  ($50.00)  to  each  In 
hand  paid  by  defendant  bank  to  the  agents  of 
said  Insurance  companies.  Stone  &  Van  Dyke, 
a  firm  composed  of  G.  B.  Stone  and  L.  W. 
Van  Dyke,  made,  executed,  and  delivered  to 
defendant  bank  each  its  policy  of  insurance, 
numbered,  respectively,  343,880  and  712,786, 
each  duly  signed  by  Its  president,  attested  by 
Its  secretary,  and  countersigned  by  Its  said 
agents,  for  the  sum  of  one  thousand  dollars, 
in  which  said  policies  it  is  especially  agreed 
and  stipulated,  by  and  between  the  Insurers, 
the  assured,  and  this  plaintiff,  that  the  loss, 
if  any,  which  might  occur  on  the  said  pedi- 
cles, should  be  payable  to  this  plaintiff  as  Its 
interests  might  appear  In  said  property,  which 
stlpiUations  were  entered  in  writing  In  the 
face  of  said  policies  at  the  time  of  their  Is- 
suance, as  a  part  thereof,  and  In  which  said 
policies  the  defendant  insurance  companies 
did  Insure  the  aforesaid  property  each  for 
the  sum  of  one  thousand  dollars,  as  herein- 
before spedfled.  for  the  term  of  one  year, 
commencing  the  7th  of  August,  18!>4,  at  noon, 
and  ending  the  7th  day  of  Augusr,  ii^or>,  at 
noon,  against  all  direct  loss  or  damage  by 
fire;  Plaintiff  alleges  that  It  bad  an  interest 
In  said  property  at  the  time  said  policies  of 
Insurance  were  Issued,  amounting  to  a  large 
sum  of  money,  to  wit,  about  nine  thousand 
dollars,  by  virtue  of  a  certain  judgment  of  the 
district  court  of  Wichita  coumy,  Texas,  fore- 
closing the  lien  of  a  deed  of  trust  In  favor 
of  plaintiff  upon  the  property  Insured,  and 
hereinbefore  descrll>ed,  by  wttlch  defendant 
Insurance  companies  and  their  agents  at 
that  time  had  notice,  and  to  secure  the  pay- 
ment of  which,  in  the  event  of  loss  by  fixe, 
the  defendant  bank,  prior  to  and  at  the  time 
of  the  Issuance  of  said  policy,  agreed  with 
plaintiff  to  keep  said  property  insured  for 
plaintiff's  benefit  lu  the  sum  of  ten  thousand 
dollars.  Plaintiff  further  alleges  that  [after] 
the  issuance  of  said  policy  the  aame  was  de- 
livered to  plaintiff  by  defendant  the  Pan 
Handle  National  Bank,  as  security  for  its 
debt,  and  defendant  bank  thereafter  sold  all  of 
said  pr<q;ierty  to  Its  co-defeni1ant  milling  com- 
pany, and,  with  the  consent  of  said  insur- 
ance companies,  conveyed  said  property,  an4 
assigned  and  transfen-ed  said  policies  of  iu- 
surance,  to  said  milling  company,  and  de- 
fendant insurance  companies,  through  their 
agents,  Indorsed  in  writing  on  said  policies 
their  omsent  thereta   Flalntlfl  further  al- 


leges that,  after  said  policies  had  been  deliv- 
ered to  said  plaintiff,  defendant  bank  pro- 
cured same  from  plaintiff,  upon  the  represen- 
tations of  Its  agents  and  officers,  R.  E.  Huff 
and  W.  M.  McGregor,  acting  for  said  bank, 
that  defendant  bank  had  aoli  the  property 
insured,  and  it  was  necessary  to  have  tbe 
ptdlcles  transferred  to  the  purchaser,  and  the 
written  consent  of  the  Insurance  companies 
thereto  indorsed  on  said  policies;  and,  after 
BO  procuring  possession  of  said  policies,  de- 
fendant bank,  either  Just  l>efore  or  after  said 
policies  bad  been  transferred  to  Its  coslefend- 
ant  milling  company,  without  the  knowledge 
or  consent  of  this  plaintiff  or  said  milling 
company,  or  without  any  authority  from  this 
plaintiff  or  any  one  else  so  to  do,  and  In 
fraud  of  plaintiff's  rights  la  said  policies,  pro- 
cured and  caused  the  agents  of  defendant  In- 
surance companies,  without  the  knowledge 
or  consent  or  authority  of  this  plaintiff  or 
said  milling  company,  to  cancel  the  terms  of 
said  policies  In  favor  of  plaintiff.  In  words 
as  follows:  "Loss,  if  any,  payable  to  Se- 
curity Company  of  Hartford,  Conn.,  as  Its 
Interests  may  appear;"  and  to  Insert  In  the 
face  of  said  policies,  In  writing,  a  part 
thereof,  the  following  stipulation,  to  wit: 
"Loss,  If  any,  payable  to  tbe  Pan  Handle 
National  Bank,  as  its  interests  may  appear," 
—all  of  which  acts  were  done  by  said  defend- 
ants without  any  authority  from  this  plaintiff, 
and  without  its  knowledge  and  consent. 
Plaintiff  avers  that,  at  the  time  of  the  sale 
of  said  property  insured  by  defendant  bank 
and  defendant  milling  company,  plaintiff 
agreed  with  said  defendants  bank  and  milling 
company,  at  the  special  instance  and  re- 
quest of  defendant  bank,  to  extend  tbe  $7,00t> 
of  the  Indebtedness  against  said  property  in 
favor  of  plaintiff,  as  evidenced  by  the  herein- 
before mentioned  Judgment,  and  agreed  with 
tbem  to  accept  tbe  mortgage  bond  of  said 
milling  company  for  said  sum.  and  did  accept 
said  bond  for  the  sum  of  $7,000.  dated  Sep- 
tember 1.  1894,  payable  March  L  1901,  with 
Interest  from  date  at  the  rate  of  seven  per 
cent,  per  annum,  and  ten  per  cent,  attornej''^ 
fees.  It  sued  on  or  placed  In  tbe  hands  of  an 
attorney  for  collection;  and  defendant  mill- 
ing company,  to  secure  tbe  payment  of  said 
bond,  on  the  same  day  executed  a  deed  of 
trust  to  A.  G.  Wills,  trustee,  upon  all  tbe 
property  mentioned  in  said  policy  of  Insur- 
ance, and  upon  the  lots  on  which  same  was 
situated,  to  wit.  lots  one  (1)  and  two  (2),  [n 
block  No.  (106)  one  hundred  and  nlnety-alx, 
of  the  town  of  Wichita  Falls,  Wichita  coun- 
ty, Texas,  which  said  deed  of  trust  was  record- 
ed lu  tbe  deed  records  of  said  Wichita  coun- 
ty. Texas;  and,  by  the  terms  of  said  deed  of 
trust,  the  defendant  milling  company  cove- 
nanted with  tbe  plaintiff  to  keep  said  prop- 
erty insured  for  the  beuL'At  of  plaintiff,  to  se- 
cure the  payment  of  the  debt,  according  to 
the  terms  of  said  deed  of  trust.  Plaintiff 
further  avers  that  It  was  Induced  to  extend 
said  Indebtedness,  as  aforesaid,  iqion  the 
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representational  jrcniwg,  and  afreementa  of 
defendants  bonk  and  milling  company  that 
the  Interest  of  ptalntlff  In  said  propotr 
would  t>e  kept  folly  insured,  and  would  be 
fullj  protected  by  tbe  polldes  of  Inaoranee 
already  lasoed  In  ^alntllTs  taTor,  wbldi  are 
twre  ened  on.  and  tbat  said  property  would 
tboeafter  be  fully  iDsnred  for  lAaln- 
tllTB  benefit,  according  to  the  former  agree- 
ments In  regard  to  Insurance  ivon  said  prop- 
erty for  plaintiff,  wbereln  It  was  agreed  and 
covenanted  tbat  said  property  sbould  be  iMpt 
Insured  for  platntlirs  benefit  In  tbe  snm  of 
ten  tbonsand  dtdlars,  and  plaintiff  would  not 
have  BO  extended  eald  Indebtedness,  but  for 
its  rdlance  upon  eald  promises  to  so  keep 
said  properly  Insured,  and  that  said  amount 
of  Insurance  would  be  provided  by  said  d» 
foxdanlB  to  secure  It  Plaintiff  further 
charges  that  defiandant  bank,  acting  without 
authority  from  tbls  plaintiff,  through  Its  prmh 
Ident.  R.  E.  Huff,  has,  staice  the  loss  by  fire 
of  the  property  Insured,  procured  a  transfer 
In  writing  of  said  poUdee  to  itself  from  said 
mining  company,  without  the  knowledge  or 
emsait  ef  this  plaintiff,  upon  tbe  representa* 
tlons  to  said  mUling  company  tbat  tbls  plain* 
tiff  had  sgreed  to  same,  and  said  defendant 
bank  Is  now  setting  up  a  pretended  claim  to 
■aid  poUdes,  and  is  wroogfully  irialmlng  the 
right  to  the  proceeds  of  said  polldes.  whlcb 
said  pretended  assignment,  this  ptalntlff  ebar- 
ges,  la  without  authority,  lUegaL  ftaodulent, 
and  ycML  Plaintiff  alleges  that  It  la  the  true 
and  lawful  beneficiary  In  said  poUcles,  and 
that  tbe  amount  of  said  polidea  la  due  and 
pi^ble  to  pbUntlft  and  that  all  alterations, 
ehsnges,  assIgmnoitB.  and  transfers  attempt* 
ed  to  be  made,  as  herelDbeforc  set  out,  are  In 
Tlolation  of  ^alntlff'B  rights,  and  are  with* 
out  authority.  Illegal,  fraudulent,  and  void. 
Plslntlfl  would  further  show.  In  tills  connee* 
tlen.  that  It  Is  the  legal  owner  and  holder  of 
said  $7,000  mortgage  bond,  and  also  of  four 
certain  promissory  notes,  dated  September 
1.  1804^  executed  and  ddlvored  by  said  de* 
fendant  mlllli^;  rompany,  fw  value,  to  Jdm 
G.  James,  for  and  due.  respectivtiy.  six, 
twdve^  eighteen,  and  twenty-four  months 
after  date,  with  Interest  from  maturity  at  the 
rate  <tf  ten  p«  cent  per  annum,  and  ten  pw 
cent  attcvn^'s  fees.  If  idaced  In  tiie  hands  of 
an  attraney  for  collectton,  which  snld  notes 
were,  on  the  day  of  their  execution,  Indorsed 
and  transferred,  for  value,  from  said  John  Q. 
James  to  plaintiff,  and  which  said  notes  are 
secured  by  a  second  deed  of  trust  executed 
on  the  same  day,  to  wit,  September  1.  18M, 
by  defendant  milling  Mxnpany  to  Ashby  S. 
James,  trustee,  creating  a  lien  upon  all  the 
property  insured  and  tbe  aforesaid  lots  upon 
which  the  same  is  sltoated.  Plaintiff  alleges 
that  It  was  agreed,  between  It  and  said  bank 
and  said  milling  company^  that  in  the  event 
oC  fire.  Its  first  mortgage  should  be  satisfied, 
principal.  Interest  attorney's  fees,  taxes,  and 
insoranoe,  according  to  the  terms  of  the 
deed  of  tnist,  oat  of  said  Insuranos  tn  Us 


flavor,  and  that  add  secomd  deed  of  trtist  and 
notes  made  to  John  6.  James  should  not  be 
secured  by  the  Insurance,  but  should  be  sat- 
isfied out  of  the  property.  Plaintiff  further 
alleges  that  alnce  the  issuance  of  the  polldes 
here  sued  on  the  said  property  iuKured  was. 
on,  to  wit  the  17th  day  of  December.  IBH, 
totally  destroyed  by  fire,  and  said  policies, 
fterefore.  became  due  and  payable  to  tbls 
plaintiff,  according  to  tbdr  orlgbial  terms. 
Ilabitlff  further  alleges  Qiat  abice  tbe  Instl* 
tutkm  of  this  salt  defendant  bisarance  compa- 
nies have  admitted  their  liability,  and  have 
paid  tbe  face  of  poUcles,  to  wit  the  sum  of 
$2,000,  in  satisfaction  thereof,  and  it  has  been 
agreed  In  writing  betweoi  sold  bank  and 
plaintiff  that  said  snm  of  money  shall  be  ad* 
Judged  by  this  court  to  whichever  party  shall 
show  Itself  lawfully  entitled  to  same.  Where- 
fore plaintiff  prays  that  it  have  Judgment  (or 
tbe  proceeds  of  tbe  poUdee  In  suit  and  fiHr 
all  costs  of  suit  and  for  all  other  reUet  botb 
legal  end  equitable,  general  and  special,  as  It 
may  show  Itself  entitled  to.* 

"The  foregoing  amended  petition  was  filed 
December  8.  1806,  and  on  March  0,  18B7,  the 
day  of  trial,  the  defendant  bank  filed  the  fol- 
lowing answer  thereto,  vis.:  'In  the  above- 
enUQed  coses,  now  comes  the  Pan  Handle  Na- 
tional Bank,  of  Wlddta  FaUs,  Texas,  one  ot 
the  defendants  herein,  and  for  answer  submits; 
(1)  ▲  general  demurrw.  and  soys  tbat  pUln- 
tUTs  petition  shows  no  cause  of  action  against 
this  defendant,  and  of  Oils  It  prays  the  Judg- 
ment of  the  court  (2)  For  special  demurrw 
Oils  deCsndant  says  that  plalntUTs  petition  is 
ind^lhlte  in  allegation,  and  vague  and  Inauffl* 
elent  in  this:  That  the  plaintiff  diarges  tbls 
defendant  wltb  cntaln  alleged  acts  and  doings, 
in  nXennea  to  proenzing  the  possesskm  of  the 
policies  of  Insurance  declared  upon,  and  does 
not  state  what  particular  officer  or  agent  did 
such  act  and  whether  audi  officer  or  agent  bad 
any  authority  so  to  do  In  bduUf  of  this  de- 
fttidaat  and  of  this  special  demurrer  aafd  de- 
fendant prays  tbe  Judgmmt  of  the  court.  (3) 
And  for  answee.  ^ould  the  foregoing  demurs 
rers  be  overrulol.  then  this  defendant  denies 
all  and  singular  the  allegations  In  plaintiff's 
petition  contained,  except  mich  parts  thereof 
as  may  be  herelnaftw  act  out  aud  pleaded, 
and  puts  Itself  upon  the  coimtry.  (4>  And  for 
special  answer  in  this  behalf  this  defendant 
denies,  specially  and  particularly,  all  and  sin- 
gnlar  tbe  allegations  and  cliaiges  of  fraud  and 
misconduct  on  Its  part  In  reference  to  procur- 
ing tbe  possession  of  tbe  policies  from  plaintiff, 
and  of  the  subsequent  acts  and  dealings  with 
reference  thoeto,  and  says  that  the  same  are 
whollj'  false,  and  <hat  tbls  defendant  has,  In 
all  tlilnfca  in  reference  to  said  policies,  acted 
as  was  its  legal  right  In  protecting  its  interests: 
that  the  said  policies  became  void  by  reasoo  of 
the  transfer  to  the  Wichita  Falls  Hilling  Com- 
pany, unless  the  consent  of  the  insurance  com- 
panies was  otMalned;  that  at  tbe  time  of  ob- 
taining the  consent  of  said  companies,  defend- 
ant mads  a  new  cootEaet  with  then),  and  bad 
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(ta)d  policies  made  payable  to  Itself  In  case  of 
lose,  as  It  bad  a  right  to  do;  and  that  It  Is 
now  the  legal  and  equitable  owner  and  botd^ 
of  all  of  Bald  policies,  and  was  entitled  to  col- 
lect the  amount  due  from  the  Insurance  com- 
panies thereon,  as  shown  by  the  loss  clause.  In- 
dorsed upon  each  of  said  policies,  as  set  out 
in  plalntifF's  petition;  and  it  prays  judgment 
of  the  court  that  It  hold  the  proceeds  now  in 
Its  bands  collected  from  said  company.  (6) 
And  for  further  special  answer  the  Pan  Han- 
dle National  Bank  specially  denies  that  at  any 
Ume  either  it  or  the  Wichita  Falls  Milling 
Company  made  any  agreement,  verbal  or  writ- 
ten, to  carry  any  spedfled  amomit  i3t  Insurance 
tar  the  benefit  of  the  Security  Company,  plain- 
tiff herein,  or  that  the  Seeurlly  Company  was  a 
party  to  the  written  contract  between  this  de- 
fendant and  the  several  Insurance  companies, 
except  solely  by  direction  of  this  defendant 
Defendant  avers  that  In  1896  the  Securl^ 
Company  held  a  first  mortgage  on  the  Wichita 
Roller-Mill  properly  for  f7,000,  and  defend- 
ant held  a  second  mortgage  t<«  912,000;  and 
that  the  Wichita  RoUer-MiU  Company,  the 
common  debtor  of  tmth,  failed  and  became  ut- 
terly Insolvoit  Defendant  alleges  that  It  rec- 
ognised the  priority  of  the  lien  of  plaintiff  at 
the  time,  and  was  not  only  willing,  but  anx- 
lona,  to  arrange  for  paying  the  plaintiff's  mort- 
gage; but  that  plaintiff,  without  any  real  ne- 
cessity therefor,  but  solely  tor  the  benefit  of  Its 
attorneys,  placed  Its  claim  in  the  hands  of  A. 
S.  James,  attorney,  and  added  the  additional 
sum  of  twelve  per  cent  of  its  claim,  or  $050, 
thereto,  as  attorney's  fees,  and  reduced  Its 
claim  to  Judgment;  and  that  def aidant  be- 
came the  purchaser  of  the  pn^erty  under  fore- 
closure of  Its  second  Uen,  and  the  owner  of 
said  pnY)erty.  Defendant  all^^  that  by 
agre«nent  the  defendant  paid  off  the  Interest 
then  doe,  and  the  attorney's  fees,  above  re- 
ferred to,  in  all  91,806.36,  about  August  14, 
1801,  and  idalntlff  agreed  to  extend  Its  debt 
five  years  tar  a  new  mill  company  to  be  organ- 
ized; that  no  special  agreement  was  made  out 
about  the  amount  of  insurance  to  be  carried, 
bat  defendant  admits  that  there  was  an  im- 
plied agreement  that  Insurance  should  be  car- 
ried for  the  Indemnity  of  plalntitt  i^lnst  loss 
of  Its  debt.  Defendant  alleges  that,  at  the  time 
of  the  issuance  of  tiie  policies  in  controversy, 
the  indebtedness  then  due  plobitiff.  and  secured 
by  first  lloi,  was  $8,866.86,  and  defaidant,  be- 
ing tlie  owner  d  the  property  and  policies  Is- 
sued In  Its  name,  had  no  objection  to  having 
th«n  made  payable  to  lOalntlff,  as  Its  interests 
might  appear;  but  defoidant  having  after- 
wards sold  the  property,  and  becoming  again 
only  a  Uenholder  up«i  said  mU  property  to  the 
extent  of  $12,500  for  the  unpaid  purchase  price 
of  said  property.  It  became  necessary,  because 
of  clauses  of  forfeiture  contained  in  said  pedi- 
cles avoiding  said  insurance,  if  the  title  or  in- 
terest in  the  property  vna  changed,  In  order  to 
protect  Its  interest,  as  such  Uaiboldor,  to  have 
all  the  poUdes  assigned  to  the  Wichita  FaUs 
Hilling  Gompany,  the  pnrchasv,  and  a  por- 


tion of  said  policies  made  payable  to  defend- 
ant as  Its  interests  might  appear,  which  was 
done  with  the  three  policies  now  in  sutt;  and 
defendant  alleges  that  Its  said  debt  against 
said  mill  company  has  continued  to  exist  nud 
now  remains  wholly  nnpaid.  Defendant  al- 
leges that  It  then  had  three  of  the  policies 
changed,  as  above  stated,  but  not  until  it  bad 
paid  plaintiff  in  cash  the  sum  of  $1,800.36, 
and  reduced  ita  debt  to  $7,000,  and  that  plain- 
tiff still  held  valid  Insurance  policies  to  the 
amount  of  $7,000,  Issued  by  good  and  solvent 
companies,  and  held  first  mortgage  on  the  mill 
plant,  including  real  estate  of  the  value  of 
$3,000,  even  without  improvements.  Defend- 
ant alleges  that  it  kept  the  property  so  insured 
to  that  amount  in  good  companies,  and  that, 
upon  the  destruction  of  the  plant  by  fire, 
agreed  that  the  Wichita  Falls  Milling  Compa- 
ny should  transfer  said  pedicles  to  plaintiff, 
and  that  plaintiff  should  collect  them.  De- 
fendant avers  that  plaintiffs  claim  was  $7,000, 
with  Interest  from  September  1, 1894,  at  seven 
per  cent.;  that  the  policies  turned  over  to  it 
amounted  to  $7,000,  and  bore  interest  from 
February  17.  1^5,  at  6  per  cent.;  and  that 
plaintiff  has  collected  all  of  said  policies,  or. 
If  it  has  tolled  to  collect  any  ptnilon  thereof, 
sncb  failure  was  caused  by  its  own  negligence, 
and  was  not  the  fault  at  this  defendant  or  of 
the  Wldilta  Falls  MtlUi^  Company,  and  that 
for  the  small  balance  that  may  still  be  due.  as 
above  set  out,  plaintiff  holds  a  first  Hen  on 
lots  Nos.  1  and  2,  block  196,  in  the  town  of 
Wichita  Falls,  Texas;  that  said  lots  were 
then  and  are  yet  reasonably  worth  the  sum  of 
$8,000.  Defendant  specially  denies  that  it  at 
any  time  agreed  to  carry  Insurance  t<xe  protec- 
Haa  of  plaintiff  In  any  claim  against  the  Wichi- 
ta FaUs  Milling  Company  for  attommr's  fees, 
and  alleges  that  the  securities  held  by  plain- 
tiff,  and  appropriated  to  its  own  use,  were 
then,  and  ore  yet,  ample  to  protect  its  claim 
in  fuU.  Premises  considered,  defendant  prays 
that  plaintiff  be  charged  with  the  Insurance 
policies  of  $7,000  turned  over  to  It,  with  m- 
terest  on  same  at  6  per  cent  from  February 
17, 1886,  and  that  for  the  balance  of  its  claim, 
which  does  not  exceed  $225,  that  it  be  required 
to  exhaust  ita  lien  on  lots  1  and  2,  In  Uock  196, 
in  the  town  of  Wichita  Falls,  Tex.;  and  de- 
fendant now  here  offers  to  pay  plaintiff  said 
sum  of  $225,  with  Interest  at  7  per  cent  shice 
Febmory  17,  1896,  If  plaintiff  win  transfer  to 
it  its  first  Uen  on  said  lots  for  Uiat  amount 
Defendant  prays  that.  If  any  judgment  be  ren- 
dered against  it  herein,  same  be  decreed  to  be 
a  lien  on  said  property,  and  satisfied  by  a  sole 
of  same,  and  that,  if  same  abaSk  be  satisfied 
defendant.  It  be  subrogated  to  plaintiffs 
llrai  on  said  lot.  (6)  And,  further  answering, 
defendant  pleads  that,  since  the  destruction  of 
the  property  by  fire,  the  Wichita  Falls  BUIIlng 
Company,  Mth  the  consoit  of  plaintiff,  tbrough 
its  attonie7>  A.  S.  James,  has  transferred  its 
interests  in  said  policies  to  dtfendant;  that 
at  the  time  of  said  transfer  it  was  agreed  be- 
tween plaintiff  and  defoidant  tbat  dotoidaat 
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sbonld  hav«  foil  control  and  management  at 
the  collection  ot  the  three  policies  In  controTov 
87,  and  plaintiff  should  have  control  of  the 
97,000  made  payable  to  It  Defoidant  alleges 
that  after  said  agreement,  and  after  said  trans- 
fer, and  after  the  delivery  of  the  pollclefl  to 
defendant  for  suit  In  Wichita  county,  Texas, 
plalntUTs  attorney  obtained  possession  from 
defendant,  In  Wichita  FallSt  Wichita  county, 
Texas,  upon  the  pretense  that  he  wanted  to 
examine  said  policies,  but  that  he  Immedlatdy 
iastitated  suit  upon  the  same  at  Austin,  Travis 
county,  Texas,  three  hundred  and  ten  miles 
from  defendant's  place  of  business,  and  Im- 
pleaded defendant  in  said  suit,  for  the  sole 
purpose  of  harassing  defendant  into  compli- 
ance with  Its  demands.  Defendant  alleges  that 
by  reason  of  this  act  of  plaiutifT,  which  was 
done  mallcloDsly  and  for  the  sole  purpose  of 
harassing  defendant,  defendant  has  been  put 
to  an  expense  of  $300  in  attorney's  fees,  and 
$150  other  expenses,  In  the  shape  of  railroad 
fare  and  hotel  bills;  and  has  been  at  such 
heavy  expense  In  litigating  with  plaintiff,  so 
far  from  home,  that  It  finally  allowed  plain- 
tiff to  compromise  away  $360  and  interest  due 
upon  the  policies,  and  which  defendant  was 
Justly  entitled  to  collect,  and  which  it  would 
Iiave  collected  but  for  the  acts  of  plaintiff 
above  complained  of.  Premises  considered,  de- 
fendant prays  that  it  have  Judgment  against 
the  plaintiff  for  the  sum  of  ¥810,  for  damages 
alwve  set  out,  and  for  Its  costs.  (7)  And,  fur- 
ther answering,  defendant  denies  that  It  ever 
had  any  contract  with  John  O.  James  for  pro- 
tection of  his  $900  by  insurance,  and  of  this 
it  prays  the  judgment  of  the  court' 

"On  March  0,  1897,  the  Security  Company 
filed  Its  first  supplemental  petition,  conslstlDg 
of  a  general  demurrer  to  the  special  answ^  of 
defendant  bank,  which  was  sustained,  and  ten 
special  exceptions,  which  were  not  acted  upon, 
and  special  matter  In  response  to  said  defend- 
ant's answer.  The  defendant  bank  having  de- 
manded a  Jury,  and  paid  the  required  fee,  the 
case  was  placed  upon  the  Jury  docket,  and, 
prior  to  an  announcement  of  ready  for  trial  on 
the  facts,  the  general  demurrer  of  the  bank  to 
plaintiff's  petition  was,  on  March  9, 1807,  pre- 
sented and  overruled,  to  which  it  excepted; 
and  the  general  demurrer  of  the  plaintiff  to 
tiie  bank's  fecial  answer,  being  presented, 
was  sustained,  to  which  ruling  the  bank  ex- 
cepted; and  thereupon  the  court  withdrew  the 
case  from  and  refused  to  impanel  the  Jury,  and 
without  announcement  of  ready  on  the  facts,  or 
the  introduction  of  any  testimony,  proceeded  to 
enter  the  following  Judgment,  vli.:  Now,  on 
this  day,  March  0,  1897,  this  cause  came  on 
regularly  for  trial  on  the  Jury  do<^et,  and  the 
parties  appeared  by  their  attorneys,  and  an- 
nounced ready  for  trial  on  the  law  of  the  case; 
and  thereupon  comes  on  tar  consideration  the 
demurrers  and  exceptions  of  defendant  Pan 
Handle  National  Bank  to  plaintiffs  petition, 
and  the  same,  being  ai^ed,  are  overuled,  to 
which  said  bank  excepts.  And  thereupon 
coDkea  «i  toK  consldmtion  the  seneral  demor- 


ler  ot  ttie  plaintiff  to  said  defendant  bank's 
special  answer,  and,  the  same  being  fully  ar- 
gued and  mtderstood  by  the  court  it  Is  ordored 
by  the  court  that  said  gen^l  demons  be  sus- 
tained, to  which  said  defendant  bank  excited; 
and,  said  bank  declining  to  amend,  the  court 
withdraws  the  case  from  and  refuses  to  Im- 
panel a  Jury,  which  Jury  having  been  previ- 
ously called,  and  the  fee  paid  by  said  bank, 
and  proceeds  to  enter  the  following  judgment 
upon  the  docket  viz.:  Judgment  for  the  plain- 
tiff by  the  court  on  the  pleadings  for  the 
amount  of  Its  debt  against  the  milling  com- 
pany, over  against  the  bank,  def^dant,  and 
defendant  insurance  company  go  hence  with- 
out day;  and  defendant  bank  excepts  to  the 
judgment,  and  gives  notice  of  appeal  to  the 
court  of  civil  appeals  for  the  Third  supreme 
Judicial  district  And  now,  <m  this  March  29, 
1807,  the  court  files  Its  written  conclusions  of 
law,  to  which  said  defendant  bank  again  ex- 
cepts, and  the  court  doth  now  enter  the  fiA- 
lowiug  judgment  upon  the  minutes  of  the 
court:  It  is  considered,  ordered,  and  adjudged 
by  the  court  tliat  the  Security  Company  do 
tiave  and  recover  of  and  from  the  Wlddta 
Falls  Milling  Company  and  tlw  Pan  Handle 
National  Bank  the  sum  of  two  thousand  dol- 
lars, together  with  all  costs  of  suit  for  which 
let  execution  issue.  And  the  defendants  the 
Delaware  Insurance  Company  and  the  Mer- 
chants' Insurance  Company,  having  paid  to 
defendant  bank  the  sum  of  one  thousand  dol- 
lars each,  in  discbarge  of  their  said  policies, 
are  hereby  dismissed  from  this  suit  and  shall 
eacb  recover  Its  costs.  It  is  further  ordered, 
adjudged,  and  decreed  by  the  court  that  the 
said  sum  of  $2,000,  for  which  judgment  is  here 
rendered,  shall  be  a  payment  and  Bati8fa<»lon, 
to  that  extent  of  so  much  of  a  certain  mort- 
gage debt,  executed  by  the  Wichita  Falls  Mill- 
ing Company,  on  the  1st  day  of  September, 
1891,  in  favor  of  the  plaintiff  herein,  the  Se- 
curity Company,  for  the  sum  of  seven  thousand 
dollars  ($7,000),  with  hiterest  from  date  untU 
paid  at  the  rate  of  seven  per  cent  per  annum. 
To  which  judgment  >nd  all  of  Its  provisions, 
as  here  entered,  the  defendant  Pan  Handle 
National  Bank,  In  open  court  excepts,  and 
gives  notice  of  appeal  to  the  court  of  dvU  ap- 
peals for  the  Third  supreme  Judldal  district  ot 
Texas." 

West  Sc  Cofduao,  for  plaintiff  In  omr.  Ward 
&  James,  for  defendant  In  error. 

KET,  J.  (after  stating  the  facts).  The  third 
and  fifteenth  assignments  of  emnr  are  address- 
ed to  the  action  of  the  court  In  rendering  Judg- 
ment on  the  merits  of  the  case,  without  any 
announcement  of  ready  thereon  by  the  parties, 
and  without  any  evidence  being  introduced  In 
support  of  the  plaintiirs  cause  of  action.  In 
our  opinion,  these  as^gnments  are  well  taken, 
and  require  a  reversal  of  the  case.  The  court 
below  appears  to  have  proceeded  upon  the  as- 
sumption that  the  defendants  answer  admitted 
all  the  material  allegatloB*  1&  tb(  plalotUTe 
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pstttlon,  and,  If  tUi  osumptlon  were  correct, 
no  gnnuid  for  rerefMl  would  oxiat  B)ow«Ter, 
snch  Is  not  tbe  pwport  of  Uie  answv.  Tbe 
third  paragraph  of  that  pleading  denies  all  the 
aUegatkma  In  plalntilTs  petlUon.  except  such 
parts  thereof  as  are  thereafter  set  out  and 
pleaded.  Among  atba  things.  It  Is  alleged  In 
^alntifTs  petitlcn  that  the  pedicles  sued  on 
were  odginaUy  made  payable  to  tbe  plalnttfl^ 
as  Itt  Interests  may  appear,  and  was  after- 
wards changed  the  bank.  Nowhere  in  the 
defendant's  answer  Is  it  eet  out,  pleaded,  stat- 
ed, or  admitted  that  tbe  poUcles  sued  on  erer 
showed  on  their  faces  that  they  were  payable 
to  plaintiff,  tbe  SecurHy  Company,  as  Its  In- 
terests may  appear,  or  otbttwlse.  The  answer 
dees  admit  that  the  plaintiff  had  a  mortgage  on 
the  property  for  $8,866.36,  and  says  that  de- 
fendant, then  being  the  owner  of  tbe  propei ty 
and  the  policies  issued  in  Its  name,  bad  no  ob- 
jection to'haTlng  them  made  payable  to  plain- 
Utt,  aa  its  interests  might  appear.  But  this  Is 
merely  a  statement  tbat  it  had  no  ohjecdon  to 
the  policies  being  Issued  in  the  manner  al> 
leged  in  plaintiff's  petition,  bnt  It  is  not  an  ad- 
mission that  they  were  so  Issued.  The  an- 
swer also  admits  an  Implied  agreement  tbat 
Insorance  should  be  carried  for  the  Indemnity 
of  plaintiff  against  loss  of  its  debt,  but  this 
Is  not  an  sdmlsslcHi  that  the  policies  sued  on 
were  made  payable  to  tbe  plaintiff,  or  were 
issued  for  the  purpose  of  indemnifying  It. 

The  general  demurrer  which  the  court  sos- 
tained  to  the  defendant's  special  answer  was 
not  addressed  and  did  not  apply  to  the  gen- 
eral denial;  and  tberefore,  conceding  that  the 
general  denial  sliould  be  construed  as  incorpo- 
rating all  the  admissions  made  In  the  special 
answer,  still,  as  the  latter  does  not  admit  tbat 
tbe  policies,  as  originally  Issued,  were  payable 
10  the  Security  Company,  as  sDeged  In  tbe 
petition,  nor  tbat  they  were  Iisued  for  Its  ben- 
efit, the  plaintiff  was  not  entitled  to  Judgment 
upon  tbe  theory  that  the  defendant  bad  con- 
teased  the  material  ailegaUons  In  the  petition. 
Had  not  the  bank  admitted  In  its  answer  that 
it  had  collected  the  poUcIes,  Its  general  de- 
murrer to  the  plaintiff's  petition  should  have 
been  sostalned,  because  the  petition  states  that 
"the  insurance  companies  have  paid  the 
flonount  due  on  the  poUdes,  $2,000,  and  It  has 
been  agreed  in  writing  between  said  bank  and 
plaintiff  that  said  sum  of  money  shall  be  ad- 
judged by  this  court  to  whichever  party  shall 
Bhow  Itself  lawfully  entitled  to  same,"  but  does 
sot  allege  that  tbe  money  had  been  paid  to 
the  defendant  This  defect,  however,  Is  cored 
^  the  admission  In  the  defendant's  answer 
that  It  had  collected  the  policies.  As  the  petl- 
tion  shows  tbat  the  plaintiff  held  a  mortgage 
en  tbe  property  for  an  amount  In  eccess  of  tbe 
policies  sued  on,  and  does  not  show  that  the 
mortgage  debt  iiad  t>een  paid  or  tbe  property 
released,  we  think  It  shows  such  an  Interest 
in  the  property  as  will  entitle  the  plaintiff  to 
SOS  tor  and  collect  the  entire  amount  of  the 
poUcles  in  controversy.  We  also  agree  with 
tha  trial  court  tbat  if  the  pelletas  were  made 


payaUft  to  tbe  idalnllff,  and  were  Issued  In 
puniance  of  an  agreement  betweoi  plahitlff 
and  the  bank  to  the  effect  that  the  bank  would 
procure  such  Insurance,  In  order  to  protect  the 
plaintiff's  debt,  then  a  sale  of  the  mortgaged 
property  by  the  bank,  without  the  consent  of 
the  Security  Company,  would  not,  as  against 
the  Security  Company,  operate  as  a  forfeiture 
of  its  right  to  enforce  the  poUcles;  and  we  al- 
so agree  to  the  proposition  that  the  bank  and 
the  Insurance  companies  could  not,  without 
the  consent  of  the  Security  Company,  make 
any  change  in  tbe  policies  that  would  affect 
tbe  plaintiff's  rights.  There  are  some  other 
questions  presented  by  the  record  wUch  we  do 
not  care  to  discuss  in  this  o^nion.  It  is  sof- 
flclent  to  say  that  the  trial  court  ruled  correctly 
on  all  the  questions  except  those  presented 
the  third  and  fifteenth  assignments  of  error, 
and  for  the  errors  therdn  referred  to  the  Judg- 
ment will  be  reversed,  and  the  causa  remand- 
ed  Beversed  and  remanded. 


BAN  ANTONIO  &  A.  P.  RX.  CO,  t.  BAB- 

NETT. 

(Court  of  QtU  Appeal!  of  Texas.  Jan.  19, 

1898.) 

FAsrrat— RsmivBits— CoXTRAOTB — Bbbach  —  Ra- 

IMMMM  or  DAMASBS— CUSSIDBRATIOX. 

1.  In  an  action  against  a  rsUway  company  tOr 

breach  of  a  contract  made  with  the  receiver 
thereof,  he  is  not  a  neceasary  party,  after  the 
reeeivert^ip  has  been  closed,  and  the  property 
restored  to  the  hands  of  tbe  company. 

2.  A  contract  made  by  a  receiver  of  a  railway 
corporation  to  famish  cars  and  an  engine,  at 
a  particular  time  and  place  stipulated,  to  make 
a  shipment  of  cattle,  is  within  the  scope  of 
his  authority,  and  tbe  corporatioa  is  responsible 
for  damages  caused  by  a  failnre  to  furnish  the 
c  ;r8  and  engine  at  the  time  and  place  agreed 
upon. 

8.  Signing  a  release  of  damages  occasioned 
by  the  breach  of  a  contract  to  tranfQ)ort  cattle 
to  a  certain  place,  without  consideration,  and 
making  a  new  contract,  under  compnlsion,  will 
not  preclude  *  recovery  of  damages  on  the  fiist 
contract 

Appeal  from  Gonzalea  connty  court;  Johm 
8.  Conway,  Judge. 

Action  by  John  G.  Bamelt  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
From  a  Judgment  for  plaintiff,  d^ndant  ap- 
peals. AlUrmed. 

McXeal,  Harwood  ft  Walsh,  for  appeHnnt. 
Atkinson  ft  Abemethy,  for  appellee 

NEILXi,  J.  Thla  la  a  ault  for  damages  al- 
leged to  have  been  occasioned  1^  the  failure 
at  ^p^nt's  receivers  to  comp^  with  tbeir 
contracts  with  appellee  and  bis  assignors  to 
have  an  engine  and  cars  at  Gonzales,  Tex., 
for  the  shipment  of  th^  cattle,  so  that  they 
might  be  losded  and  ready  for  shipment  by 
10  o'clock  In  the  raomhig  of  May  20,  1802; 
tbe  shipment  to  be  made  over  aK>eUant'8 
road,  then  operated  by  its  receivers,  fnun 
Gkinzales  to  Rockdale,  Tex.,  where  the  cat- 
tle were  to  be  delivered  to^connecthig  lines. 
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to  be  carried  to  East  St.  licnile.  111.  It  to  al- 
lied tlut,  by  tbe  failure  of  tbe  receirers  to 
comply  with  tbe  contract,  tbe  cattle  were 
delayed  In  transportation,  and  tbe  market 
price  bad  dedlned  from  wbat  It  was  when 
the  cattle  abonld  bare  readied  tbelr  destina- 
tion had  the  contract  been  performed.  Oer- 
taln  exceptions  were  Interposed  to  platntlETs 
petition.  Tbe  answer  denied  that  sncb  a 
contract  ss  Is  sued  npon  was  ever  made. 
Avas  tbaX,  It  It  was  made,  It  was  In  ezceatt 
of  the  receivers'  antborlty;  that  It  was  abro- 
gated l^r  &  wTitt«i  contract  afterwards  toI- 
nntartly  entered  Into  between  tbe  partlef:; 
and  that  the  cattle  coold  not  bave  been  sold 
In  East  St.  Lonls  earlier  than  tbey  were, 
had  there  been  no  delay,  for  tbe  rrason  that 
tbe  stock  yards  there  were  under  water,  and 
conld  not  be  used,  from  tbe  time  the  cattle 
)(honId  have  arrtvod  bad  there  been  no  de- 
lay up  to  the  time  of  the  decline  In  the  mar- 
ket The  case  was  tried  before  a  Jnry,  and 
resulted  In  a  Jud^ent  In  favor  of  plaintiff 
tor  $683.60,  from  which  tbe  company  has  ap- 
pealed; this  being  Its  second  appeal  from  an 
adverse  jt^gment.   27  8.  W.  677. 

The  evidence  is  snffldent  to  astabllah  the 
contract  sued  upon,  Its  breach,  and  the 
amount  of  damages  recovered.  The  recetvw- 
sblp  had  been  virtually  dosed,  and  ai^l- 
lant's  property  (Increased  In  value  by  better- 
ments from  tbe  earnings  of  the  road  when  In 
tbe  receivers'  bands)  had  been  restored  to 
Its  possession,  and  the  road  operated  by  tbe 
company,  when  Oils  suit  was  Instituted.  There- 
fore tbe  receivers  were  not  necessary  parties  to 
the  action,  and  it  would  have  been  useless,  If 
not  Improper,  to  b»ve  made  them  parties  when, 
years  aftw  tbelr  final  dladiarc^  appellant  first 
pleaded  tbdr  nonjoinder. 

The  contract  sued  upon  was  not,  like  tbe  me 
In  the  Wratworth  Case  (Tex.  GIv.  App.)  27  S. 
W.  080,  a  "time  contract,"  absolutely  Insnr- 
Ing  Hm  transportation  within  a  given  time, 
against  all  delay,  however  occasioned  (even 
though  by  tbe  acts  of  Qod).  over  toads  operat- 
ed In  other  states,  over  which  the  receiver  had 
no  control;  It  not  bring  shown  that  he  was  an- 
tborlsed  to  make  sacb  an  extraordinary  con- 
tract. Here  tbe  contract  of  which  the  breach 
la  alleged  was  to  famish  cars  and  an  engine 
at  a  atetkm  on  appellants  road  In  tlntt  to 
niake  a  shipment  which,  In  tbe  ordinary  course 
of  tnuHvortatlon,  would  have  reached  Its  des- 
ttnatltai  in  a  certain  time;  and  its  failure  to 
reach  ite  destination  by  that  time,  and  tbe 
consequent  damages  ensuing,  were  proximate- 
ly caused  by  appellant's  receivers  falling  to 
furnish  the  cars  and  engine  at  the  place,  and 
within  tbe  time,  stipulated. 

The  evidence  is  sul&dent  to  warrant  tlie 
finding  €t  the  inty  that  tbe  aectmd  contract 
was  made  nnder  oompnlsion,  and,  there  being 
no  emslderatlMi  for  a  release  of  damages  fol- 
lowing ftom  the  breach  of  the  first  contract, 
appellee  was  not  precluded  by  tbe  second  con- 
tract from  recovering  so  eh  damages. 

The  cbai^  of  the  court,  with  special  instruc- 


tion a  given  at  the  request  of  the  parties,  prsp- 
erly  presented  tile  law  upon  the  Issues  Innlv* 
ed,  and  there  was  no  error  In  tbe  oourfs  re- 
taaal  to  give  tlie  special  charges  complained 
of  In  ^nwlloAt's  aiBlgnments  of  error.  Then 
Is- no  error  hi  die  lodgment,  and  It  is  affirmed. 


CITT  DRUG  STORB  v.  SCOTTISH  UNION 
&  NATIONAL  INS.  CO. 
(Court  of  Civil  Appeals  of  Texas.  Jan.  18, 

1898.) 

JjfSl'KANCB— POLIOT— iKTKSPRETATIOir— PLSiniJte 
— fVAIVER  or  FonVBITUKIt— Appral— 
PBSSL'KPTIOXB. 

1.  Ad  allegation  that  there  was  attached  to, 
and  made  a  part  of,  an  insurance  policy,  a* 
Uon-safe  clause,  which  is  set  oat  in  biec  verba, 
is  a  sufficient  allegation  that  such  clause  prop- 
erly constituted  a  part  of  tbe  policy. 

2.  Tbe  same  rules  of  tow  apply  in  the  con- 
stmction  of  insunuice  ctxitrscts  as  in  contracts 
In  general. 

S.  AThere  a  paper  describing  the  prt^wrty  In- 
lared,  and  paated  across  the  face  of  policy, 
made  the  insurance  subject  to  an  iron-safe 
clause  attached  to  the  policy  in  the  same  man- 
ner, the  latter  clause  was  made  a  part  of  the 
contract,  so  as  to  constitute  a  warranty. 

4.  ^Miere  the  evidence  on  an  issue  Is  conflict- 
ing, and  there  are  no  findings  of  fact  to  the 
record,  the  appellate  court  in  support  of  the 
Judgment,  must  assume  uiat  the  issue  was 
ftmnd  in  favor  of  the  successful  part}-. 

5.  Id  an  actioD  on  an  insurance  policy,  a  peti* 
tioD  which  contains  an  admissioa  that  an  ap- 
praisemeut  had  been  made  uoder  an  agreement 
betn-eon  the  insturer  and  the  insured  does  uot 
plead  the  appraisement  as  a  waiver  of  a  forfei- 
ture of  the  policy. 

6.  ^Vhere  ao  insurance  policy  provided  that 
the  insurer,  by  demanding  an  appraisal,  should 
not  be  held  to  waive  any  forfeiture,  and,  to  de- 
termine tile  ioBH,  an  appraisement  was  made, 
under  an  agreement  that  it  should  not  coosti- 
tute  a  waiver  of  the  insurer's  right  to  claim  a 
forfeiture,— the  question  of  the  tatter's  liability 
being  reserved  for  settlement  by  the  courts,— 
the  entering  into  sucQ  an  appraisement  did  not 
constitute  a  waiver  of  a  forfeiture. 

7.  Where  an  insurance  policy  required  Insur- 
ed to  submit  to  an  exammation  nnder  oath  at 
any  time  the  insurer  wished,  which  examlnatios 
should  not  be  held  a  waiver  of  any  forfeiture, 
such  an  examination  when  the  insurer  had 
Imowledge  of  a  forfeiture  will  not  nmstitnte  a 
waiver  menoL 

Appeal  from  district  court,  Navarro  county; 

8.  B.  Cobb,  Judge. 

Action  by  tbe  City  Drug  Store  against  the 
Scottish  Union  &  NaticKial  Insurance  Company. 
From  a  Judgment  for  dtfendant,  plaintiff  ap- 
peals. Affirmed. 

Croft  &  Croft,  for  aH»llant.  Leake.  Uenir 
&  Qna,  tor  AMkdlee. 

NKILL^  J.  The  iweliant,  a  private  corpo- 
ration, Bned  appdlee  company  vpon  the  fire  In- 
eoronce  policy  dsocrlbed  in  our  cractmlons  at 
tact  tar  a  loss  of  $1,000,  occarioned  by  the 
destruction  and  damage  of  property  covered 
by  the  policy.  Tbe  appellee  answered  (1)  by 
a  genanl  denial;  (2)  that  the  policy  was  Is- 
sued and  accepted  subject  to  certain  stipula- 
tioss  and  eond^tloiu  indorsed  thereon  or  add- 
ed thereto,  and  made  a  part  thereof,  which 
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were  the  three-fourths  nine  and  Iron-safe 
clauses  mentioned  In  our  findings  of  fact,  and 
the  coDdldau  In  the  latter  clause  were  not 
perfwmed  hy  an>dlant,  whereby  the  policy, 
by  its  terms,  becanie  forfeited;  (S)  that  the 
policy  proTlded  that  the  oompany  should  not 
be  liable  iherennder  for  a  greater  proportion 
of  ai^  loss  on  the  property  Insured  than  the 
amount  Insured  should  bear  to  the  whole  In- 
surance covering  said  pn^>erty,  that  the  total 
amount  of  the  Insurance  on  the  property  was 
95,000,  and  that,  if  appellee  was  liable  at  all,  it 
was  only  for  Its  proportion  of  f 1,427.47,  the 
loss  actually  sustalhed,  which  proportion  Is 
one-flftb  of  said  sum.  The  appellant,  hy  sup- 
plemental potion,  specially  excepted  to  ai^l- 
lee's  answer  upon  the  ground  that  It  showed 
that  the  Iron-safe  dause  relied  upon  as  a  de- 
fense was  not  legally  attached  to  the  policy, 
and  that  the  answer  tolled  to  show  that 
there  was  any  writing  or  printing  on  the  face 
of  the  policy  making  the  Iron-safe  clause  a 
part  thereof.  This  exception  was  orernUed. 
It  also  dolled  that  the  Iron-safe  dause  was 
so  attached  to  the  policy  as  to  make  a  war- 
ranty that  the  Insured  would  comply  with  Its 
proTlBlons.  It  pleaded  spedflcally  that  appel- 
lant had  waived  its  right  to  dalm  that  said 
clause  was  a  warranty  by  reason  of  the  fact 
tliat  Its  adjuster,  with  full  knowledge  that 
said  clause  had  been  violated  by  appellant,  re- 
quested Its  manager  to  make  an  Inventory  of 
the  value  of  the  goods  before  the  fire,  and 
promise  that  he  would  therefrom  adjust  the 
loss,  and  that  Its  manager  had,  upon  request; 
furnished  such  inventory. 

Conclusions  of  Fact 

On  the  7th  day  of  May,  1886,  the  Scottish 
&  NaUomil  Insurance  Company  Issued  appel- 
lant its  p<dlcy,  which  commences,  and  Is  in 
part,  as  follows:  "Scottish  &  NatlonM  Ins. 
Co.,  in  consideration  of  the  s^pnlations  here- 
in named,  and  of  f  16.00  premium,  does  Insure 
the  City  Drug  Store,  of  Corslcana,  Texas,  for 
the  time  of  one  year  from  the  7th  day  of  May, 
tS&a,  at  noon,  to  the  7th  day  of  May,  1897.  at 
noon,  against  all  direct  loss  or  damage  by  fire, 
exc^t  as  hereinafter  provided,  to  an  amount 
not  exceeding  $1,000,  to  the  following  de- 
scribed property,  where  located  and  contahied 
as  described  herein,  to  wit."  What  we  have 
tiiQS  quoted  Is  printed  and  written  on  the 
face  of  the  policy.  Just  after  the  words  quot- 
ed appears  the  following:  "As  per  written 
and  printed  form  attached  hereto,  and  made 
the  descriptive  paper  of  this  policy."  These 
words  seem  to  have  been  Impressed  upon  the 
policy  by  a  rubber  stamp.  Just  under  the 
words  last  quoted  there  Is  firmly  pasted 
across  the  face  of  the  poUcy  a  slip  of  paper, 
upon  which  Is  partly  printed  and  partly  writ- 
ten, as  fidlows: 

"(1,000.00.  On  iMock  <tf  drugs,  diemlcals, 
patent  medicines,  paints,  oil,  ramlshea,  leadl^ 
glassware,  stationoy,  surreal  Instruments, 
toilet  and  fancy  goods,  cigars,  tobacco,  and 
such  other  merchandise,  not  more  haaardous^ 


as  Is  usual  to  drug  stores,  while  contained  In 
the    story,    roofed  building,  occu- 

pied, Ist  floor,  by  assured  as  a  drug  store,  sit- 
uated and  being  known  as  'No.  101  North  Bea- 
ton Stre^,  Block  No.  Q,  Oorslcana,  Texaa.* 
Subject  to  the  %-valne  and  Iron-safe  clauses 
attached  to  policy. 

"f 6.000.00  total  concurrent  hisuranee,  Indnd- 
Ing  this  policy. 

"f5,000.00  total  concurrent  insurance,  Indod- 
ing  this  policy. 

"Sept  VW. 

"Permission  granted  to  keep  for  sale  not  to 
exceed  5  lln.  saltpeter,  S  gallons  benzine,  and 
250  gallons  kerosene  oil,  of  not  less  than  U.  S. 
standard  of  110  degrees,  to  be  handled  and 
sold  by  daylight  only." 

On  a  separate  slip  of  paper,  which  Is  secure- 
ly pasted  across  the  policy,  under  the  one  Just 
described,  is  the  foUowlxig: 

"Three-Fourths  Value  and  Iron-Safe  Clauses. 

"It  la  a  condition  of  this  policy  that  In  the 
event  of  loss  or  damage  by  fire  to  the  property 
Insured,  this  company  shall  not  be  liable  fw 
an  amount  greater  than  three-fourths  of  the 
cash  martcet  value  of  the  same  (not  exceeding 
the  amount  of  said  pdlcy)  at  the  time  immedi- 
ately preceding  such  loss  or  damage;  and,  in 
the  event  of  other  Insurance  on  the  property 
Insured,  then  this  company  shall  be  UaUe  only 
for  Its  |»«^rU<m  of  three-fourtiis  such  cash 
market  value  at  the  time  of  the  fire. 

"Iron-Safe  CUuse. 

**The  following  covenant  and  warranty  Is 
hereby  made  a  part  of  this  policy:  (1)  The 
(tssured  will  take  a  complete,  Itemised  inven- 
tory of  stock  on  hand  at  least  once  in  each 
calendar  year;  and,  unless  such  inventory 
has  been  taken  within  twelve  calendar  months 
prior  to  the  date  of  thhi  policy,  one  shall  be 
taten  in  detail  wlthtai  thirty  days  of  issuance 
of  this  policy,  or  this  policy  shall  be  null  and 
void  firom  sudi  date.  The  assured  will 
keq>  a  set  of  boolcs,  wUch  shall  clearly  and 
plainly  taeaent  a  complete  record  of  business 
transacted.  Including  all  purchases,  sales,  and 
ahlimients,  both  for  cash  and  credit,  fn»n  date 
of  inventory,  as  provided  for  in  first  section 
of  this  clause,  and  also  from  date  of  last  pre- 
ceding Inventory,  If  such  has  t>een  taken,  and 
during  the  continuance  of  this  policy.  (3)  The 
assured  will  ke^  such  books  and  inventory, 
and  also  the  last  preceding  inventory,  If  such 
has  been  taken,  securelj  locked  In  a  fireproof 
safe  at  night  and  at  all  times  when  the  build- 
lug  motioned  In  this  policy  Is  not  actually 
opea  for  bnainess,  ot,  fa'Ung  In  thia,  the  as- 
sured will  ke^  such  books  and  iuTOutories  In 
some  secure  idace,  not  exposed  to  a  fire  which 
would  destroy  the  aforesaid  building;  and 
unless  such  hooks  and  Inventories  are  pro- 
duced, and  delivered  to  this  company  for  ex- 
amination, after  loss  or  damage  Iqr  fire  to  the 
personal  property  Insured  hereunder,  this  pol- 
icy shall  be  null  and  void,  and  no  suit  or  ac- 
tion shall  be  maintained  hereon.   It  Is  fur- 
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iher  agreed  tMt  the  receipt  of  such  books  and 
inventories,  and  the  examination  of  the  same, 
shall  not  be  an  admlaalon  of  any  UabUlty  on- 
der  the  poUcy,  nor  a  waiver  of  any  defense  to 
same. 

"$  —  '  total  concurrent  Insurance  permlttedi 

Including  this  policy,  as  foUowe,  tIs.:  %  

on  stocks;  9  on  building;  t  on  fur- 
niture and  fixtures;  $  on  ;  |  

on  . 

"Special  reference  being  had  to  assured's  ap- 

pUcatlon,  No.  ,  on  which  this  insurance 

is  iMLsed,  and  which  Is  herefty  made  a  warran* 
ty  by  the  assured,  and  a  part  of  this  policy. 

"Permission  granted  to  keep  for  sale  not  to 
exceed  fifty  pounds  of  gunpowder,  and  five 
barrels  of  kerosene  oil  (which  shall  be  of  not 
less  than  the  United  States  standard  of  110 
d^reea);  warranted  by  the  assured  that  nel* 
ther  win  be  handled  or  aoM  wtthln  fifteen  feet 
of  artificial  light 

"This  form  la  attadied  to,  and  made  a  part 
of,  poUcy  No.  1,976,697  of  the  Scottish  Union 
A  National  Insurance  Company  of  Edinburgh. 

"Jester  &  Polk,  AgenL 

"Trezerant  8t  Cochran,  General  Agents, 
"SoQthwestem  Department,  Dallas,  Tex- 
as." 

The  policy  also  contained  the  following  pro- 
TlslMia:  "The  Insured,  as  often  as  required, 
shall  exhibit  to  any  person  designated  by  this 
company  all  that  remains  of  any  property  here- 
in described,  and  submit  to  examination  under 
oath  by  any  person  named  by  this  company, 
and  subscribe  the  same,  and,  as  often  as  requir- 
ed, shall  produce  for  examination  all  books  of 
account,  bills.  Invoices,  and  other  vouchers,  or 
certified  copies  thereof  If  the  original  be  lost, 
at  such  reaacmable  place  as  may  be  designated 
t>y  this  company  or  Its  representatives,  and 
shall  permit  extracts  and  copies  thereof  to  be 
made."  "This  company  shall  not  be  held  to 
have  waived  any  provision  or  condition  of  this 
policy,  or  any  forfeiture  thereof,  by  axxy  re- 
quirement, act,  or  proceeding  on  Its  part  relat- 
ing to  the  appralaal  or  any  examination  here- 
\n  provided  for."  "This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations  and 
conditions,  ti^ether  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  indorsed 
herecMi  or  added  hereto;  and  no  officer,  agent, 
or  representative  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy,  except 
such  as  by  the  terms  of  this  policy  may  be 
subject  of  agreement  indorsed  hereon  or  added 
hereto;  and,  as  to  such  provisions  and  condi- 
tions, no  officer,  agent,  or  r^resentative  shall 
liave  such  power,  or  be  deemed  or  held  to  have 
waived  snch  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  vrrltten  upon  or 
attached  hereto;  nor  shall  any  privilege  or 
permission  affecting  the  Insurance  under  this 
policy  exist,  or  be  claimed  by  the  Insured,  un- 
less 80  written  or  attached." 

The  following  tacts  were  agreed  to,  and  ad- 
mitted by  the  parties  without  proof:  (1)  A 
loss  was  oocaidoned  fire  to  appellant's  stock 
of  goods  Ml  the  momlDg  of  October  6,  1806,  at 


4  o'clock  a.  m.,  when  the  store  was  not  actual- 
ly open  for  business.  (2)  The  total  amount  of 
Uie  loss,  Including  goods  totally  destroyed,  and 
the  damage  of  goods  not  destroyed,  was  $1,- 
488.S4.  (3)  The  amount  of  the  loss  was  aacer- 
tained  and  agreed  upon  by  an  appraisement 
made  under  the  terms  of  a  written  agreement, 
which  agreement  contains,  among  others,  th^ 
following  stipulations:  "It  is  distinctly  agreed 
and  understood  that  all  the  companies  [one  of 
which  was  appellee]  claim  that  their  policies 
were  forfeited  by  the  assured,  and  that  they 
are  not  liable  to  assured  for  any  sum  what- 
ever, and  that  they  have  heretofore  denied  lia- 
bility, and  that  going  Into  this  appraisement 
does  not  waive  their  right  to  claim  and  prove 
that  said  policies  were  forfeited  by  the  assur- 
ed; that  question  being  entirely  reserved,  to 
be  determined  by  the  courts."  And  It  Is  also 
stipulated  as  follows:  "The  appraisement 
made  hereunder  shall  be  conclusive  on  all  of 
the  said  Insurance  companies,  and  of  the  City 
Drag  Store,  as  to  the  extent  of  the  loss  end 
damage  caused  by  the  fire  to  the  assured's 
stock  of  goods  and  merchandise,  but  shall  be 
a  determination  of  no  other  controversy  be- 
tween the  parties;  all  other  controversies  be- 
ing reserved  for  settlement  by  the  courts."  (4) 
If  appellee  was  liable  at  all.  It  is  only  liable  for 
one-flfth  of  the  said  sum  of  $1,498.84;  there 
being  concurrent  insurance,  to  the  amount  of 
94,000,  In  addition  to  the  policy  of  defendant 
company.  And  (5)  tliat  appellant  Is  a  corpora- 
tion duly  Incorporated  under  the  laws  of  the 
state  of  Texas,  and  that  Aanm  Fei^uson,  who 
had  been  duly  appointed  Its  receiver,  waa  a 
party  plalntlfF  to  this  suit 

At  the  time  of  the  fire,  and  during  the  ne- 
gotiations between  the  adjuster  ttf  the  several 
insurance  companies  and  appellant  In  relation 
to  the  loss  and  damage  sustained,  J.  C.  Ruff 
was  the  manager  of  appellant  company;  and 
such  negotiations  were  between  him,  as  appel- 
lant's representative,  and  C.  H.  Langdeau,  as 
the  adjuster  and  representative  of  the  insur- 
ance companies.  Langdeau,  however,  was  not 
authorized  to.  and  did  not,  represent  the  ap- 
pellee, until  after  Novemtwr  21,  1896.  Prior 
to  that  time  he  represented  the  Niagara  In- 
surance Company,  and  perhaps  others,  but  did 
not  represent  appellee.  On  the  26tb  day  of  No- 
vemtier,  1896,  Mr.  Langdeau,  as  representative 
of  appellee  and  other  insurance  companies, 
called  upon  Mr.  Ruff,  the  manager  of  appel- 
lant, for  the  books  and  inventories  of  the  City 
Drug  Store,  for  the  purpose  of  ascertaining 
and  adjusting  the  loss.  Langdeau  was  then, 
for  the  first  time,  informed  by  Ruff  that  he 
bad  lost  two  inventories  (those  of  1895  and 
1896),  and  that  he  could  not  produce  any  in- 
ventory except  the  one  of  1894,  which  was  be- 
fore appellant  Incorporated.  These  lost  inven- 
tories were  never  produced  by  appellant;  and 
its  manager  was  told  by  Langdeau,  when  he 
was  Informed  of  their  loss,  that  appellant's 
failure  to  keep  and  produce  said  Inventories 
was  a  violation  of  the  iron-safe  clause,  and 
that  the  companies  r^resented  by  htm  were 
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not  lecaHj  Uable  ter  anything,  but  tbay  might 
«DtertalM  a  imvostUon  to  campromlBe,  if  be 
bad  any  to  make.  Ob  account  of  the  kna  of 
■aid  Inrentociea,  the  appeHaa  coold  not  detar- 
mine  with  naaonahle  certainty  the  amonnt  of 
the  loaa  ctetmed  by  appellant. 

Gondualona  <d  Iaw. 

The  qneatkMU  raised  by  the  aasisnmeDts  in 
this  case  are:  (1)  Did  the  court  err  in  otov 
ruUns  appdiant'8  v»eclal  exceptloD  to  appel- 
lee's answer  setting  op  a  breach  of  the  Itod- 
Mife  clause  as  a  defense?  (2)  Was  the  iron- 
asle  daiwe  made  a  part  of  the  aontract,  so  as 
to  constitute  a  warranty?  {S)  If  the  Iron-safe 
cfatnee  was  a  warmuty,  was  the  forCelture 
canaed  by  Its  breach  walred?  These  qoestlons 
will  be  considered  In  their  order. 

1.  Did  the  court  err  In  OTerrulIns  appel- 
lant's special  exception  to  appellee's  an- 
slrer?  The  answer  distinctly  alleees  "that 
there  was  attached  to,  and  made  a  part  of, 
the  policy  sued  on,  a  dause  commonly 
known  as  the  'iron-safe  clause,*  as  follows, 
to  wit"  Then  It  sets  ont  the  clause  In 
hiBC  Terba.  Hie  proposition  under  this  as- 
signrauit;  by  appellant,  that,  'in  order  to 
constitute  a  statement  or  promise  of  the 
Insured  a  warranty.  It  must  be  made  a  part 
of  the  p<dlcy,  either  by  appearing  In  the 
body  of  the  Instrument,  or  by  a  psoper  refer- 
ence In  the  policy  to  some  other,  paper  In 
which  it  la  to  be  found,"  Is  fully  satlafied 
by  ttie  allegation  quoted.  That,  because 
the  dause  Is  In  the  nature  of  a  condition 
precedent,  It  must  form  part  of  the  contract 
between  the  parties,  and  a  donbt  as  to 
irtiether  it  was  so  regarded'  must  be  resolv- 
ed In  fa-ror  of  the  Insured,  la  not  a  matter 
going  to  the  auffldency  of  the  allegation 
"that  there  was  attached  to,  and  made  a 
part  0^  ttw  policy  nied  on,  a  elause,"  ate., 
but  la  one  of  fact,  to  be  determined.  If 
the  «ndenoe  ediowa  that  the  Iron-safe  dauM 
was  so  attached  to  the  polity  aa  to  make 
It  a  part  of  the  contract,  the  aUegatloh  is  «s- 
tabUshed.  The  rates  of  pleading  do  not  re- 
qalre  that  evidence  shovld  be  trended  which 
may  be  ottered  to  prove  a  necessary  allegap 
tion.  We  conclude,  therefore,  that  the 
court  did  not  wr  In  OTerrullng  tlia  apedal 
exception. 

2.  Waa  the  iron^afe  danse  made  a  part 
of  the  contract,  so  aa  to  constitute  a  war- 
ran^?  It  is  conten^d  by  the  appellant  that 
the  manner  of  attaching  th\B  dause  to  the 
policy  precludes  it  from  being  hdd  as  a  war- 
ranty, and  requires  It  to  be  considered  as  a 
mere  repreaentatlon.  In  our  condualons  of 
fact,  we  have  endeavored  to  describe  the 
manner  ta  which  t3ie  slip  of  paper  Is  attach- 
ed to  the  contract,  from  whltA  It  Is  seen  that 
It  Is  not  different  from  the  way  the  slip  of 
paper  describing  the  pnqierty  insured  Is  it- 
self attached,  and  made  a  part  of  the  con- 
tract This  slip  descrtbtog  the  property 
mnst  be  taken  as  a  part  of  the  policy,  for 
withoDt  It  the  loss  or  damage  of  no  proper^ 


ty  would  be  taunred  against,  and  ttie  con- 
tract of  insurance.  If  tt  could  be  ao  termed, 
would  be  wholly  inopecmtlTe.  TUe  dascrtp- 
tire  paper,  without  which  there  woakl  be  no 
contract  expressed,  makes  the  ing^nmnw 
"subject  to  the  %-valne  and  InuMMte  danse 
attached  to  policy."  If,  then,  the  paper  oon- 
talnlttg  a  descclptlon  of  the  profperty  mi»t 
be  considered  a  part  of  the  contract,  the 
iron-safe  clause  must  also  be  so  considered: 
for  one  part  eaanot  be  taken,  and  the  other 
rejected.  If  such  a  question  aa  thla  was 
presented  in*a  contract  other  than  one  of 
insurance,  we  do  not  believe  that  it  would 
be  contended  tint  a  clause  referred  to  and 
attached  as  tlie  iron-safe  dause,  as  In  ttils. 
is  not  a  part  of  the  contract,  yet  the  sante 
rules  of  law  apply  In  the  eonstruetlan  of  con- 
tracts of  Insurance  aa  In  contracts  between 
Individuals.  Brown  v.  Insurance  Oo.,  88 
Tex.  504,  35  S.  W.  1060.  To  our  mlnda,  It  4a 
clear  that  the  iroif-safe  dause  Is  a  pirt  of 
tlie  policy,  and  forms  a  port  of  the  c(mtract 
between  the  partlea.  This  differs  from  ti» 
Goddard  Case,  67  Tex.  69,  1  S.  W.  906.  In 
that  case  the  policy  oontalned  no  reference 
to  the  Iron-safe  clause,  whldi  waa  placed 
after  a  description  of  the  property  Inaured, 
and  In  the  midst  of  the  covenants  aasamed 
by  the  nnderwTltetB,  so  aa  to  leave  "it  doabt- 
f  ul  wheUier  the  promisee  exacted  o(  the  aa- 
snred  In  <^  first  part  of  the  Instnuuent  axe 
to  be  superadded  aa  warranties  to  ttiose  enn- 
merated  In  the  last  part,  or  whetbw  the  lat- 
ter are  to  be  conaldered  the  only  warianttea, 
leaving  the  former  to  be  treated  as  repre- 
■entatlona.''  In  this  cause  no  such  doubt 
can  arise,  but  it  Is  clear  from  the  reference 
in  the  policy  to  the  clanse,  and  from  the  * 
manner  It  la  attached,  that  It  wu  Intended 
by  the  parties  as  a  part  of  the  contract.  It 
seems  to  be  conceded  by  appellant  that  If 
the  clause  had  been  writtett  In  the  policy,  or 
If  the  proper  refffrence  had  been  made  ttiere- 
In  to  It,  and  It  had  been  properly  attached, 
a  warranty  would  have  been  constitnted. 
We  oondnde  tlmt  the  Iron-safe  danae  waa 
made  a  part  of  t^e  contract,  so  ss  to  consti- 
tute ft  wananty. 

8.  Having  reached  this  eondnalon,  -Oe  nect 
qnestloa  la,  was  the  forfeitnn  caused  by 
the  breach  of  the  warranty  walvedf  The 
contention  of  appellant  Is  that  the  fWfeltiirf 
waa  waived  (1)  by  the  promise  of  appellee'! 
agent  to  pay  the  loss  after  he  bad  knowl 
edge  of  the  violation  of  the  iron-safe  claoae 
(2)  because  the  amount  of  loss  mm  fixed  bs 
appraisers  under  an  agreement  between  the 
parties,  with  appellee's  knowledge  of  the 
tacts  upon  which  the  forfeltura  is  dalmed: 
and  (3)  by  putting  appellant's  general  man- 
sger  on  examination,  under  oath,  for  the 
purpose  of  determining  the  extent  of  the 
loss,  after  appellant  knew  the  appeUee  had 
not  complied  with  the  Iron-eafe  clause.  As 
to  whether  appellee's  agent  promised  to  tiey 
the  loss  at  any  time,  the  evidence  la  oon- 
lllctlng,  and  Is  such  as  would  avthorhEe  a 
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finding  either  way.  Tbere  are  no  flndinss 
of  fact  by  the  trial  judge  In  the  record,  and. 
In  nqiport  of  the  Judgment,  we  miut  assume 
cbat  be  found  npon  this  Issue  in  favor  of 
the  am>^ee.  This  dteposea  of  appellee's 
first  gronnd  upon  irtiich  the  walrer  is  claim- 
ed. In  regard  to  the  second  and  thhrd 
grounds  of  contentton,  it  maj  t>e  snfflclent 
to  say  that  ndther  iras  pleaded  as  a  walrer 
by  appellant.  Nothing  la  said  In  appellant's 
sni^lemeiital  petition  about  Its  manager  hav- 
ing been  put  under  sworn  .  examination. 
The  only  reference  to  the  seajbd  gronnd  is 
an  admission  that  the  lyipralsement  bad  been 
made,  and  Is  binding  as  to  the  amoont,  ex- 
cept an  omiaalon  of  5  p&  cent  freight  It 
thfm  prays  iadgment  for  its  proportion  of 
the  award,  with  the  frel^t  added.  This 
certainly  does  not  set  np  a  waiver.  But  as 
la  aeen  from  our  conclusions  of  fact  by  the 
policy,  as  well  as  the  agreement  under  which 
the  appmlsement  was  liad,  making  the  ap- 
praisement should  not  waJn  the  company's 
right  to  claim  a  forfeitnrew  Therefore,  upon 
the  anthorlty  of  Insnranee  Co.  t.  Bass.  90 
Tex.  380,  88  &  W.  1119,  we  hold  that  when, 
as  In  this  case,  an  ai^raisement  of  a  stock 
of  goote,  Insnred  and  partly  bnmed.  Is  en- 
tered into  under  an  agreement  between  the 
insnred  and  the  Insurance  company  that 
making  the  appraisement  should  not  waive 
the  eompsDy's  right  to  daim  a  forMture, 
and  It  denies  liability,  resovlng  In  Uie  agree- 
ment  the  qnesllon  of  liahlUty.  to  be  settled 
the  courts,  tiie  entering  Into  such  an  ap- 
praisement does  not  waive  a  forfeiture  of 
the  policy.  Vpon  the  same  authority,  we 
also  hold  that  where  the  contract  of  Insur- 
ance provides  that  an  appraisal  may  be  bad, 
and  the  assured  shall  submit  to  an  examina- 
tion under  oath,  and  that  demanding  an  ap- 
imdsement  and  examination  imder  oath  shall 
not  -be  held  to  waive  any  forfdtnre  of  the 
policy,  an  aj^ralaement  or  eotaroinatlon  of 
assured  under  oath  will  not  waive  a  forfel- 
tnra.  We  thersfore  hold  that  appelant  nev- 
er waived  the  forfeiture  caused  by  the 
bveairii  of  wnrruaty.  Them  Is  no  error  In 
the  Judgment  of  ths  dIstiMt  court,  and  tt 
Is  afflnnsd. 


TKXAB  A  P.  RY.  Oa  v.  McCOY.' 

(Coart  of  Ovll  Appeals  of  Texas.  Dec.  31, 
1897.) 

■abteb  asd  Sibtakt— Railsoads— Braxehbs— 

CoimilBOTOItT  1TEOUOB:tOB— EVIDBSDB 
— ISSTRCCTIOKS. 

1.  WheTe  plahktiflr,  in  making  a  ooapling,  pla- 
ced his  knee  under  the  liar,  and  held  It  there 
while  the  car  passed  three  feet,  and  the  car, 
in  passiDS  over  a  low  joint,  pressed  the  bar 
ainiinst  his  knee  and  crushed  it,  an  instruction 
that  the  verdict  should  l>e  for  defendant  if 
'"plaintiff,  la  placing  the  bar  npon  his  knee,  and 
keeping  it  there  after  he  had  made  the  coupling, 
was  netrligent,  and  that  but  for  such  negligence 
fif  yon  find  it  wbb)  he  would  not  have  been  in- 
Jarad."  did  not  tend  to  mfalead  ttte  jury. 

1  Writ  of  error  denied  by  suprpme  court. 


2.  Where  a  hrnkeman  made  a  oonpltng  by 
placinic  the  bar  on  his  knee,  and  allowed  hia 
knee  to  remain  under  die  bar  antll  the  car  was 
pn^ed  three  feet,  he  was  not  negligent,  as  a 
matter  of  law,  since  the  coopliag  coold  have 
been  made  in  no  other  manoer,  oa  scceant  of 
the  weight  of  the  bar,  and  he  could  scarcely 
have  got  his  knee  from  nnder  the  bar  while  the 
ear  was  moved  three  feet  if  it  was  rouniog  at 
much  speed. 

3.  The  fact  that  a  brakeman  knew  that  a 
side  track  was  wet  and  soft,  and  that  such  con- 
dition was  prodactlve  of  low  joints,  was  not 
conclasire  CTideoce  that  he  knew  .of  a  specific 
low  joint 

4.  It  being  the  duty  of  a  railroad  company  to 
nse  ordinary  core  to  furnish  a  reasonably  safe 
track,  a  brakeman  has  a  right  to  assume  that 
this  duty  has  been  performed. 

Appeal  from  district  coiul.  Harrison  coun^; 
W.  J.  Graham.  Judge. 

Action  by  A.  E.  ileCoy  against  the  Texas 
&  Padflc  Railway  Company.  From  a  verdict 
for  plalutlff,  defendant  appeals.  Affirmed. 

F.  H.  Frendetgast,  for  appellant  TL  P. 
Young,  for  appellee. 

H1INTBB,  J.  This  suit  was  filed  by  ap- 
pdlee  on  the  4th  day  of  February,  1891,  to  re- 
cover  damages  from  aniellant  for  personal  In- 
juries sustained  by  him  on  the  13th  day  of 
Octobn;  1880,  while  engaged,  as  a  brakeman 
in  the  employment  of  i^ipdlant.  In  coupling 
the  bead  end  of  luvdlanfs  engine  to  a  freight 
car.  Appellee  recovered  «  Judgment  In  Feb- 
ruary, 1^  which  was  reversed  by  the  Gal- 
veston court  of  dvU  appeals.  S  Tex.  dv. 
App.  276,  22  B.  W.  92S.  Another  Judgmmt 
rendered  on  August  80.  1893,  was  reversed 
the  DaUas  court  of  dvit  a^ieolB.  31  S.  W. 
304.  He  recovered  again  August  22,  1895. 
and  this  Judgment  was  affirmed  by  the  Dallas 
court  of  civil  appeals,  but  reversed,  and  the 
canse  remanded,  the  supreme  court.  3S  S. 
W.  36.  The  last  Judgment  was  recovered  by 
appellee  on  February  18,  1867,  and  Is  (or  $1,- 
600. 

We  have  carefully  considered  the  statement 
of  fitcts,  and  find  the  facts,  so  for  as  neces- 
sary to  the  disposal  of  this  appeal,  carefully 
and  fully  stated  in  appellee's  brief,  as  follows: 
A.  B.  McCoy,  the  appellee,  was  in  the  employ 
the  appellant  railway  company  as  a  brake- 
man.  On  or  about  October  13.  1890,  while  in 
the  discharge  of  his  duty  at  Buchanan  Sta- 
tion, on  said  road,  the  en^ne  had  to  go  on  a 
pwwtng  track  to  get  out  some  cars,  and  it 
was  necessary  to  couple  the  head  end  of  the 
engine  to  the  cars  on  the  passing  tra<^  When 
the  engine  came  to  within  about  40  feet  of  t^ 
standing  cars,  McCoy  got  on  the  pilot  or  cow- 
catcher of  the  engine;  and,  as  tbere  was  no 
step  on  the  pilot  to  stand  on,  he  had  to  place 
one  foot  in  between  the  bars  of  the  pilot,  and 
place  the  other  foot  on  the  top  or  rklge  of  the 
pilot  and  when  within  about  8  feet  of  the 
cars  he  raised  the  pilot  bar  to  make  the  coup- 
ling. The  bar  was  very  heavy,  and  be  had 
to  place  It  on  his  knee,  and  hold  it  np,  while 
approaching  the  ears.  He  placed  the  pilot  or 
coupling  rod  to  the  drawhead  of  the  standing 
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car,  and  the  engine  pushed  It  a  few  feet 
(three  feet),  wh«i  one  wheel  of  the  car  went 
Into  a  low  Joint;  and  this  caused  the  end  of 
the  car  to  go  down  and  press  the  coni^ng 
rod  down  on  Mcao3r*s  knee,  mashing  and 
bmldng  hte  knee  and  leg.  The  bar  was  so 
heary  that  he  could  not  mate  the  conpllng 
without  placing  It  on  his  knee;  being  much 
heavier  than  such  bars  usually  are.  He  was 
not  aware  of  the  low  Joint  befbre  he  was  In- 
jured, but  knew  that  the  side  trat^  was  fc^t 
continually  wet  by  smne  springs,  and  that 
such  a  condition  was  productive  of  low  Jcdnts. 
The  aH>ellant  was  negligent  In  allowing  Its 
side  track  to  become  dangerous  and  remain 
so.  The  appellee  received  a  serious,  painful, 
and  permanoit  Injury,  and  he  was  not  guilty 
of  contributory  negligence.  He  was  damaged 
by  the  Injury  In  the  amount  of  the  verdict. 

The  assignments  of  error  onqilaln  of  the 
charge  of  the  court,  and  of  the  refusal  of  the 
court  to  give  spechil  charge  asked  by  appet 
lant,  all  of  which  we  ovorule;  concluding, 
as  we  do,  from  a  careful  coiulderatlon  of  the 
cbaiges  given  and  refused,  that  no  sntistan* 
tlal  error  was  committed  against  the  appel- 
lant. 

The  second  paragraph  of  tbe  courl^s  charge 
Is  as  fbUows:  "If  you  find  that  plaintiff  was 
negligent  and  that  but  for  his  negligence  he 
would  not  have  been  Injured,  then  he  cannot 
recover."  The  eighth  paragraph  Is  as  follows: 
"The  plaintiff  was  required  to  use  ordinary 
care  In  making  the  coupling,  and  a  failure  to 
use  such  care  would  be  negligence  which 
wonld  prevent  a  recovery  far  him,  If  the  Injury 
was  caused  by  such  negligence."  The  tenth 
inragraph  Is  as  follows:  "If  yon  believe  that 
[dalntlff,  In  pladng  the  bar  t^n  his  knee,  and 
kecking  It  there  after  he  bad  made  the  coup- 
ling, was  n^lgent,  and  that  but  tot  such 
negligence  (If  yon  And  It  was)  he  would  not 
have  been  Injured,  then  plaintiff  cannot  re- 
cover; and.  If  you  so  believe,  you  will  find  for 
defendant."  These  paragn^nhs  of  the  cha^ 
are  objected  to  by  appellant  as  comliv  In  con- 
flict with  the  decision  of  our  supreme  court  In 
this  case.  Railway  Co.  v.  McCoy,  88  S.  W. 
36.  But  we  are  of  opinion  tiiat  such  Is  not 
tbe  case.  The  cbai^  there  condemned  was. 
In  substance,  tha:  it  tbe  Jury  believed  that 
plaintiff  was  guilty  of  n^lgence  "In  placing 
the  bar  on  hte  knee,  and  allowing  It  to  remain 
there  after  be  made  the  coupling,  and  that  by 
so  doing  he  contributed  to  his  injury  to  the 
extent  that,  but  for  his  so  doing,  he  would 
not  have  been  Injured,  then  be  cannot  recover. 
On  the  other  band.  If  he  was  negligent  In  this 
reqwct,  but  yon  should  believe  that  It  did  not 
contribute  to  h!8  Injury  to  the  extent  above 
mentioned,  then  he.  would  not  be  precluded 
tnm  recovering,  If  yon  should  believe  that 
he  Is  otherwise  entitled  to  do  to."  Chief  Jn»> 
tiee  Oalnes,  In  commenting  upon  this  charge, 
says:  "The  charge  In  question  presents  the 
Issue  as  to  whether  or  not  the  defendant's  act 
contributed  to  the  Injury,  very  pointedly,  by 
Instructing  them,  not  that  If  plaintiff  was  neg- 


ligent, and  his  n^llgence  contributed  to  the 
accident,  to  find  for  the  d^endant.  but  also 
that  If  he  was  negligent,  and  hit  n^lgence 
did  not  80  contribute,  to  find  tor  him,  pro- 
vided they  found  that  he  was  otherwise  enti- 
tled to  recover.  The  Instruction  was  wen 
calculated  to  confuse  and  mislead  the  Jury, 
[ts  probable  effect  was  to  Induce  them  to  tie- 
lleve  that  the  word  ^ntrlbnte'  had  some  tech- 
nical sense  dlfferoit  from  Its  ordinary  rignlfl- 
tation."  For  this  error  the  Judgment  was  re- 
versed. In  the  chatge  under  consldraatlon. 
however,  no  such  errw  occurs.  The  Jury  are 
told  that.  U  they  bdtere  two  things,  the  plain- 
tiff cannot  recover;  that  Is,  that  placing  the 
bar  on  his  knee,  and  keq^lng  it  there  after  thp 
coupling  was  made,  was  negligence,  and  that 
such  negligence  caused  tbe  injury.  The  su- 
preme court  In  this  case  has  said.  Judicially, 
that.  "If  the  ptalntlff  had  not  placed  the  bar 
.iqiott  his  knee,  tn  the  nature  of  things  Ida  knee 
could  not  have  been  Injured  by  the  down- 
ward pressure  of  the  bar  resulting  firom  the 
low  Joint"  Thta  pnqnsltlon  is  so  dearly  cor- 
rect that  a  10  year  oM  schoolboy  could  see 
and  understand  It;  and  we  must  presume 
that  Jurymen  selected  undw  the  Um  of  this 
state,  and  duly  accepted  both  parHes,  had 
Int^igence  enough  to  see  it  and  understand 
It  Therefore  It  Is  manifest  that  the  Jury 
would  consider  only  the  one  question,— wheth- 
er the  acts  named  constituted  negligence. 
That  the  li^ury  would  not  have  ooeuxred  with- 
out than  was  too  s^-evldent  to  require,  or 
even  admit  of,  conslderatiim.  Oourts  must 
give  Jurymoi  credit  for  some  Intelligence,  es- 
pecially wh««  the  hiw  requires  that  they  must 
know  how  to  read  and  write,  to  be  competent 
Jurymen  In  any  case.  Sutquose,  In  a  [woper 
case,  the  charge  Is,  "If  you  believe  fnun  the 
evidence  that  the  plaintiff  hdd  hi  his  hand  a 
bar  of  red-hot  Iron  tax  one  minute,  and  that 
such  act  waa  negligence,  and  that  without 
such  negligence  he  would  not  have  been  burn- 
ed in  the  hand  as  he  was."  Would  any  court 
hi  Christendom  hold  that  tbe  latter  part  of 
this  charge  tended  to  mislead  ot  confuse  thp 
jury,  and  reverse  a  Jui^^ent  thereon  other- 
wise without  error?   We  think  not. 

The  fifteenth  and  sixteenth  asslgnmoits 
comidaln  that  the  court  erred  In  not  grant- 
ing a  new  trial,  because:  (1)  "The  evldenn* 
showed  that  plaintiff  used  the  side  track  for 
couplings;  that  he  knew  it  was  wet  and  soft, 
and  the  necessary  effect  of  water  being  on  the 
trade  would  cause  low  Joints.  Therefore,  by 
exercising  ordinary  care,  plaintiff  would  have 
known  that  low  Joints  existed  on  the  track." 
And  (2)  "the  evidence  showed  that  plaintiff 
was  guUty  of  n^llgence,  In  placing  the  bar 
on  his  knee  to  make  the  coupling,  and  allow- 
ing his  knee  to  remain  under  the  t»r  until  thp 
car  was  pushed  three  feet"  These  assign* 
ments  we  also  overrule,  because  the  evidence 
showed  that  the  raupllng  could  not  have  been 
made  in  any  other  way,  and  the  Jury  were 
warranted  In  finding  no  negligence  in  appel- 
lee In  allowing  the  bar  to  remain  on  his  knee 
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until  the  car  had  run  three  feet  He  could 
hardly  have  gotten  hie  knee  out  from  under 
the  bar  while  the  car  mored  three  feet.  If  It 
was  rnnnlDg  at  much  speed.  The  fact  that 
appellee  knew  that  the  aide  trade  was  wet  anU 
soft,  and  andb  a  condition  was  iwoduct- 
ive  of  tow  Joints,  was  not  codcIusIto  erldence 
that  he  knew  of  this  low  Joint  He  testifies 
that  he  did  not  know  of  any  low  Joint  on  thla 
track.  He  was  not  required  to  Inspect  the 
track.  It  was  the  duty  of  the  master  to  use 
ctfdlnaiy  care  to  furnish  a  reasonably  safe 
tracfe  for  his  use,  and  he  had  a  right  to  assnme 
that  this  duty  had  bem  pertbrmed.  If  he 
knew  of  the  detect  In  the  track,  and  continued 
to  use  it  without  a  prondse  on  the  part  of  the 
master  to  repair  it  be  assumed  the  risk  of 
any  Injury  whld^  that  defect  might  Inflict  up- 
on him.  But  haTing  knowledge  of  the  exist- 
ence ot  a  condition  which  might,  and  usually 
doea,  produce  certain  defects,  Is  not  tanta- 
OHnm^  In  audi  cases,  to  harlng  knowledge  of 
the  specific  defect  A  serrant  operatliig  a 
railroad  train  Is  encompassed  1^  a  thousand 
dangers  to  bis  life  and  limbs,  and  has  little 
lime  to  sit  down  and  calmly  calculate  the 
chances  of  one  condition  of  the  roadbed  pro- 
dndng  anothv  condition  which  might  make 
his  service  more  perilous.  The  law  protects 
Mm  in  the  earnest,  thoughtful,  conscientious 
discharge  of  bis  duty  as  given  bim  to  do, 
against  the  dangers  of  the  track  which  be 
knows  not  of,  and  requires  the  master,  with 
diligent  hand  and  watchful  eye,  to  use  ordi- 
nary care  to  furnish  a  track  reasonably  safe 
for  his  use.  The  servant  cannot  Bklllfully, 
thoughtfully,  and  carefully  perform  his  tratn 
seiTlce,  if  he  must  continually  watch  the 
traA  for  defects.  The  Judgment  Is  In  all 
things  affirmed. 


MURRELL  et  a),  t.  KELLT-GOOD- 
PELLOW  SHOE  CO. 

(Court  of  OlTil  Appeals  of  Texas.  Jan.  26, 
188&> 

MoaTOAoas— PosaBSBios    ar  MoRTOAeBc— Vsir- 
DOR's  Lisas— Apportioxhrht. 

1.  A  puTchaaer  under  execution  against  a 
mortgagor  cannot  recover  the  premises  from  the 
mortgagee  rightfully  in  possession,  unless  the 
mortgage  debt  is  paid. 

2.  where  a  vendor's  Hen  existed  against  two 
tracts  equally  liable  therefor,  but  owned  by  dif- 
ferent persons,  one  of  whom  was  not  a  party, 
the  court  could  not  apportion  the  debt,  one-half 
to  each  of  the  tracts. 

3.  Where  a  vendor's  Hen  existed  against  two 
Tracts  equally  liable  therefor,  bnt  owned  by 
■liffcrent  persons,  the  court  could  not  apportion 
the  debt,  one-half  to  each  of  tbe  tracts,  in  the 
ahnence  of  evidence  of  their  respective  valuea. 

Appeal  from  district  court,  Coiyell  county; 
B.  A.  McDowell.  Special  Judge. 

Action  by  the  Kelly-Qoodfellow  Shoe  Oom- 
paoy  against  A.  H.  Murrell  and  William 
Sdralxe.  From  a  Judgment  In  favw  of  plain- 
tiff for  a  one-half  Interest  In  tbe  lots,  defend- 
ants appeaL  Beversed. 


White  &  HIngs  and  Alexander  ft  Atkinson, 
for  appeDants.  Sihmett  Bros,  and  J.  S.  Walk- 
er, for  appeUeSk 

OOLLABD,  J.  Tbi»  suit  ms  brought  by  ap- 
pellee the  Kelly-Ooodtdlow  Shoe  Company,  a 
private  corporation  of  Missouri,  located  at  St. 
Louis,  against  A.  H.  Murrell  and  William 
Schul3»^  to  recover  of  defendants  lots  Nos.  2 
and  8,  In  blo^  Na  of  tbe  town  of  Oates- 
Tllle,  Coiydl  county.  The  first  count  In  the 
petition  Is  In  form  of  statotory  action  of  tres- 
pass to  try  title.  The  second  count  sets  np 
that  prior  to  the  IStb  day  of  September,  1898, 
plaintiff  was  a  creditor  of  Buckley  &  Barton, 
a  firm  composed  of  U.  B.  BucUey,  J.  C  Bar- 
ton, and  W.  V.  MlUer;  that  the  firm  waa  In- 
sfdvent;  that  the  premises  were  then  ovned 
by  M.  B.  Buckley,  who  was  also  Inaolrait; 
that  H.  B.  Buckley,  on  tbe  Utb  day  of  Sep- 
tember, 1893,  with  the  fraudulent  intent  of  de- 
laying and  defeating  his  creditors,  especially 
plaintiff,  conveyed  the  premises  In  suit  to  A. 
H.  Uorrell;  Ihat  the  saJe  was  only  slmnlatod 
and  coloraMe,  was  only  a  pretended  sale,  was 
fraudnlentiy  made,  and  was  void  as  to  crecUt- 
ors  of  M.  B.  Buckley  and  Buckley  &  Barton; 
that  the  deed  was  made  by  Buckley,  and  ac- 
cepted by  Murrell,  to  conceal  Bo(Mey*s  titie 
to  ttie  property  from  creditors;  that  the  deed 
was  never  In  fact  delivered  to  tbe  vendee,  or 
accepted  by  him;  and  that  It  was  not  the  In- 
tention to  pass  the  title  to  Murrell  to  tbe 
premises  In  suit  Plaintiff  further  sets  vp  Its 
title  to  tbe  premises  In  suit  by  its  attachment 
levied  on  the  premises  June  11,  1884;  Judg- 
ment against  M.  B.  Buckley,  J.  O.  Barton,  and 
W.  V.  Bfiller,  and  against  the  firm  of  Buddey 
&  Barton,  In  the  county  court  of  Coryell  coun- 
ty, on  the  2d  of  October,  ISM,  for  $387;  exe- 
cution therefrom;  levy  on  the  property;  sale  by 
tbe  sheriff  as  property  of  defendants,  and  pur^ 
chase  by  plaintiff.  Defendants  answered  by 
general  demurrer  and  plea  of  not  guilty.  The 
case  was  tried  wltbont  a  Jury,  and  on  tbe  lOtb 
of  February,  1897,  Judgment  was  rendered  for 
plaintiff  for  an  undivided  one-half  of  tbe  land 
sued  for,  from  wlilch  defendants  have  ap- 
pealed. 

Bindhigs  of  Fact 

The  trial  Judge  filed  his  conclusions  of  fact 
and  law.  as  foUows! 

"(1)  I  find  that  on  and  prior  to  the  16th  of 
Sqttember,  189B,  the  firm  of  Buckley  ft  Bar- 
ton were  Justly  bidebted  to  plaintiff  herein  in 
tbe  sum  of  $301.75,  and  were  Indebted  to  di- 
vers other  persraiB,  In  sums  laig^  In  excess 
of  tbelr  abUlty  to  pay.  (2)  I  find  that  said 
Buckle  ft  Barton  had  their  bualneBs,  which 
waa  that  of  mercantile,  destroyed  fire  on 
the  13th  of  September,  1883.  (3)  I  find  that 
on  the  28th  day  of  May,  18M.  plaintiff  filed 
Bidt  <m  tte  said  debt  In  the  county  court  of 
Coryell  eoimty  against  M.  B.  Bnck^,  J.  a 
Barton,  and  W.  V.  Miller,  alleging  that  they 
were  partners,  composing  the  firm  of  Buckley 
ft  Barton,  and  on  same  day  sued  out  a  writ  of 
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mttaiAiment,  whldi  on  the  some  day  wsb  lev- 
ted  cvoo  Uie  proparty  In  coatroverey.  (4)  I 
Qnd  that  on  the  2a  of  OctiAer,  1894,  jodffmait 
was  rendered  In  said  salt  by  said  court  in  £a- 
vor  of  plaintiff  against  M.  B.  Buckley,  J.  G. 
Barton,  and  W.  V.  MlUer.  and  tlie  firm  of 
Bnckley  &  Barton,  for  tlu  nun  of  |a87,  which 
Indgmuit  recited  the  Issuance  and  levy  of  said 
writ  of  attachment  on  Hie  property  in  contnh 
versy,  preeerved  the  Uen  Owreor,  and  directed 
the  sale  of  said  property  as  under  eBeeuUon. 
(D)  I  And  that  on  Novemtwr  1,  18M.  execntlon 
was  duly  iBsned  on  said  Judgment,  which  on 
the  Gth  day  of  November,  18M,  was,  iiy  the 
sheriff  of  Corydl  county,  lened  on  the  property 
in  coDtroTersy,  and  thereafter,  on  the  first  Tneo- 
day  in  December,  1604,  said  property  was  reg- 
ularly sold  by  said  sheriff  under  said  execu- 
tion, pifli"Hiy  herein  being  the  purdmaer  for 
the  Sinn  of  950  paid;  and  thereafter,  to  wit,  on 
the  4tta  day  of  December,  1894,  said  sheriff  ex- 
ecuted to  plaintiff  a  deed  to  said  property, 
conveying  all  the  estate  and  title  whldi  said 
Bn^tey  A  Barton,  and  Bl.  B.  Bnckley,  J.  0. 
Barton,  and  W.  V.  MlUer,  had  thereta  («)  I 
find  that  on  the  15tb  day  of  Septembor,  l^S, 
H.  B*  Buckley,  a  member  of  said  Arm  of  Buck- 
ley &  Barton,  conveyed  to  the  defendant  A.  H. 
Mnrr^  the  inoperty  in  oontrovrany,  reciting  In 
the  deed  as  ftdlowa:  *In  eonslderatioin  of  the 
Bum  of  91,000,  to  me  In  band  paid  by  A.  H. 
BfurreU,  as  follows:  That  Is  to  say,  that, 
whereas,  I  am  Justly  Indebted  to  the  said  A. 

H.  Muirell  In  the  simi  of  money,  this  convey- 
ance made  in  satisfaction  and  paymmt  of 
said  indebtedness,  wlilch  said  InddMedness  the 
said  Murrell  haa  this  day  canceled  and  sur- 
rendered to  me.'  (7)  I  find  that  the  defendant 
A.  H.  Mnrrell  conveyed  to  M.  R  Bnddey  a 
tract  of  land,  b^g  271  acres,  a  part  of  the 
Eelner  surv^,  on  the  22d  of  August,  1891,  re> 
dtlng  a  cmsltontlaD  of  $2,000  cash,  and  the 
assumption  of  note  for  $1,00CV  dated  February 

I,  1888,  due  Febnuuy  1.  iS89,  to  Annie  Jane 
Bishop,  J.  B.  Watkina  being  trustee,  said  $1.- 
000  note  btfng  necnred  by  desd  of  trust  to  said 
land  made  by  A.  H.  MnrrdL  I  forthar 
find  that  said  lien  of  said  deed  of  trust  was 
afterwards  assumed  by  3.  G.  Barton,  and  said 
defendant  A.  H.  Murrell  was,  by  written  re* 
lease  made  by  J.  B.  Watkins,  released  from 
payment  thereof.  I  further  find  that  on 
the  24th  of  August,  1801,  V.  B.  Buckley  pur- 
chased from  CSara  Kauffman  two  tracts  of 
land,  part  of  the  J.  M.  HOI  surveys,  first  tract 
being  823  acres,  and  second  177  acres,  deed 
recIttiDK  consideration  of  $1,62S,--^S00  cash, 
and  balance  deferred  payments;  that  thereaft- 
er, on  the  6th  of  October,  1801,  said  Buckley 
conveyed  said  SS3-acre  tract  to  defendant  Mur- 
rell by  geneirai  warranty  deed,  renting  consid- 
eration at  $1,000  paid;  ttiat,  at  the  time  of  the 
purchase  of  said  land  from  Bu<&lqr  by  Mmv 
rell,  he  had  only  cmstructlve  notice  of  the 
debt  due  Chira  Kauffman;  and,  further,  tiiat, 
at  the  date  of  the  conveyance  of  the  property 
In  controversy  by  Buddey  to  defendant  Mur- 
rell, there  was  still  due  Mra.  Kanffman  about 


$1,000,  iridlch  bore  Interest  at  10  per  cent,  per 
annum.  (10)  I  find  that  on  the  12th  of  July, 
1803,  said  M.  B.  Bnt^ey  conveyed  by  war- 
ranty deed  said  177-acre  tmet  to  J.  O.  Barton, 
the  deed  reettii^  a  emsideratlon  of  $1  paid. 
(11)  I  further  find  that  while  the  deed  to  the 
82&-acre  tract  finm  Buddcy  to  Murrell  states 
a  caA  consideration  of  $1,(X)(K  the  trade  was 
In  fact  an  exchange  of  the  said  Zelner  survey 
for  the  said  328  acres.  (12)  I  find  that  de- 
fendant Murrell  has  been  In  possession  of  Uie 
property  In  controversy  from  time  same  was 
conveyed  to  blm,  and  has  received  a  rental 
therefrom  of  $7  per  month.  {tSf  I  find  that 
on  Jnly  15,  1898,  said  J.-  C  Barton  conveyed 
said  177  aores.  with  other  lands,  to  W.  F. 
Howard  et  al..  by  deed  with  warranty,  for  a 
consideration  of  $4.n00^  paid  and  secured  to  be 
paid,  which  deed  did  not  mention  the  debt  to 
Mrs.  Clara  Kauffman." 

Oondusiotts  ot  Law. 

**(1)  I  conclude  tiiat  the  assumption  by  J. 
O.  Barton  of  the  debt  due  Annie  Jane  Bishop, 
and  the  release  to  the  defendant  Murrell. 
^Imlnates  said  $1,000  from  this  cause.  (*i> 
Tbat  the  deed  from  Bnckley  to  defendant 
Murrell  to  the  8S3-acre  tract,  with  clause  of 
general  warranty,  created  a  debt  in  favor  of 
Murrell  against  the  said  Buckley  to  the  pro  rata 
amount  due  thereon  to  Mrs.  Kauffman  under 
the  deed  made  by  her  to  said  Buckl^.  &} 
I  conclude  that  the  deed  trom  Buckley  to  de- 
fendant Murr^  to  the  innpraty  tn  contro- 
versy was.  In  effect,  a  mortf^ge,  to  protect 
and  secure  the  raid  Murrell  from  loss  on  ac- 
count of  said  Indebtedness  to  Mrs.  Kauffman. 
but.  inasmuch  as  Mrs.  Kauffman  had  con- 
Te>'ed  two  tracts,  one  of  823  acres,  the  other 
177  acres,  I  conclude  that  It  would  be  inequi- 
table and  unjust  to  take  the  entire  debt 
against  the  said  323  acres,  and  that  the  same 
should  be  prorated  between  the  said  two 
tracts  BcM  by  her.  (4)  That  Inasmuch  as 
defendant  Murrell  has  beon  constantly  in 
possession  of  said  property  Id  controversy  In 
this  action  since  same  iras  conveyed  to  him, 
and  received  therefor  a  rental  of  $7  per 
nionth,  I  conclude  that  It  would  be  just,  riRht 
and  equitable  to  divide  siUd  property  between 
tbe  litigants  herein,  giving  to  each  one  a  half 
Interest  therdn,  which  la  accordingly  done." 

Appellanta  do  not  object  to  the  lower 
Courtis  eonduslons  of  fact,  but  Indst  Ibat  tiie 
conclusions  of  law  are  Incorrect 

The  facts  proved  on  the  trial  are  as  fallows: 

Plaintiff  read  In  evidence,  to  show  oiHnmon 
source  of  title,  deed  of  B.  M.  Stone  to  M.  B. 
Buckl^  and  J.  O.  Barton,  dated  February  9, 
1801,  to  block  80.  In  the  town  of  GateavUle; 
deed  of  M.  B.  Bnckley  to  defendant  A.  H. 
Mnrrdl.  dated  September  15,  180^.  conveying 
the  property  In  controversy,  reciting  consid- 
eration as  fdlows:  "One  thousand  dollars  to 
me  in  hand  paid  by  A.  H.  Muirell,  as  follows: 
That  is  to  say,  that,  whereas,  I  am  Justly  In- 
debted to  said  A.  H.  Murrell  In  tite  said  sura 
of  money,  this  conveyance  U  made  tn  satlsfac- 
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UoB  and  payment  of  said  Ind^itedneea,  wblcb 
•aid  Indebtedness  the  said  Mtirrell  tma  this 
day  canceled  aad  surrendered  to  me."  Then 
rlatn*'lff  read  In  evidence,  to  support  Us  own 
tltl^  the  alleged  Judgment  of  the  couniy  court 
itf  Coryell  county,  whereby  the  Kelly-Goodfel- 
law  Shoe  Company,  the  plaintiff,  recovered 
Jndcment  October  2,  1894,  against  Buckley  & 
Barton,  and  M.  B.  Buckley,  J.  C.  Barton,  and 
W.  V.  Miller,  for  $387,  interest  and  costs,  re- 
citing lasnance  and  levy  of  attachment  on  the 
property  In  controversy  on  the  28th  day  of 
May,  18»i,  adjudging  that  the  lien  by  the  at- 
tachment be  preserved,  and  that  the  property 
tie  sold,  and  that  audi  sale  vest  in  the  purchas- 
er the  title  that  defendants  In  that  suit,  or  any 
of  theoif  had  to  the  property  at  .the  time  of  the 
levy;  execution  regularly  issued  under  the 
Jnd^nentt  NoTeml)er  1,  1804;  return  of  sher- 
iff thereon,  showing  levy  on  the  property  In 
■controversy,  and  sale  regularly  made  on  the 
3d  of  December,  18M,  to  the  plalntifT  for  $50 
paid;  deed  to  due  form,  by  the  sheriff  of  Cory- 
^  county,  dated  December  4,  18M,  to  ttie 
plaintiff,  to  the  land  in  anlt,  omveylDg  tbt  title 
4xt  Buckley  A  Barton,  and  11  B.  Baddey,  J. 
C.  Barton,  and  W.  V.  UIllO',  for  $50  paid,  pur- 
suant to  tlie  Judgment  and  execution.  By  A. 
H.  Murr^'a  depositions,  it  was  shown  Oiat  be 
-did  Bot  rem«Dber  date  of  Botftlcy'e  indebted- 
ness to  him,  but  thought  It  was  before  the 
deed  of  the  15th  day  of  September,  1893,  and 
did  not  rranemtwr  the  amonnt,  but  tlioivht  It 
was  about  $1,000;  tb^  he  and  BnAlqr  had 
swapped  land,  and  In  Die  trade  he  owed  Muf* 
Tell  tbe  $1,000  on  the  land  he  got,  and  that  It 
was  assumed  in  the  deed.  He  did  not  pay 
Bnckley  anything,  except  ttirotii^  the  land 
trade,  and  the  lots  In  suit  were  deeded  to  him 
{Hnrrell)  to  protect  him  In  that  amount  In 
August;  ISOU  Mnrrdl  owned  271  acres  itf  the 
P.  ZtAaer  survey,  and  on  that  date  he  deeded 
the  same  to  Bocldey  for  a  consideration  of 
^000^  Buckley  assuming  payment  of  a  loan 
which  had  been  made  to  Mnndl  on  tne  land. 
Hnrrell  did  not  remember  how  tbs  $2,000  were 
paid,  and  did  not  know  Out  tbe  loan  bad  been 
paid.  He  did  not  know  whether  tbe  $1,000 
loan  had  or  not  been  paid  when  Buckley  con- 
veyed to  lilm  the  Uock  SO  In  Oatesrllle.  He 
had  Bucldey  to  make  him  the  deed  to  protect 
blm.  illller,  acting  as.  agent  for  Mnrreli,  bad 
Buckle  to  execute  ttie  deed  to  Hnrrell  to  peo- 
tect  tbe  latter  In  the  loan  of  the  $1,000.  Mur 
rdl  had  no  converaatlons  with  Buckley  about 
-tbe  sale.  Uurreil  did  not  know  who  wrote  the 
deed  of  September  IB.  189S,  by  Buckley  to 
blm.  who  took  the  acknowledgment  and  did 
not  know  that  there  was  sneh  a  deed  beftn  It 
jras  tiled  for  record;  did  not  know  wtao  filed 
it  for  record;  and  he  had  never  had  It  In  bis 
possession.  He  had  rented  the  houses  on  the 
lots,  snd  flie  oeenpants  had  paid  him  $7  p» 
month  for  each  house.  W.  V.  Milter  bad  rent- 
■ed  them  as  his  agent  February  1,  1888,  A. 
H.  UnrreU  exeeated  a  tm^  deed  to  J.  B.  Wat- 
kin^  trustee,  conveying  tbe  271  acres  of  land 
■of  tbe  F.  Zelner  snrvciy,  In  Cuyell  ooonty,  to 


secure  Annie  Jane  Bishop  in  the  payment  of 
a  note  for  $1,000,  due  February  1,  1893.  Au- 
gust 22,  1891,  Murreil,  defendant,  executed  a 
deed  to  M.  B.  Buckley,  conveylog  ttie  271 
acres  of  the  Zelner  survey,  reciting  $2,000  paid 
in  cash,  and  assumption  of  note  tor  $1,000, 
note  dated  February  1,  18SS,  to  Annie  Jane 
Bishop,  J.  B.  Watklns  belug  trustee.  J.  B. 
WatiUos,  trustee  of  Annie  Jane  Bishop,  exe- 
cuted a  release  to  A.  H.  Murrell,  dated  Feb- 
ruary 1,  1803,  "releasing  deed  of  trust  made 
by  Murrell  to  Wutklns,  as  trustee,  February  1, 
1888."  February  21,  1893,  M.  B.  Buckley  ex- 
ecuted a  deed  to  J.  C.  Barton,  conveying  the 
271  acres  of  tbe  Zeln«r  survey  in  consideration 
of  $3,000  paid  hi  cash.  February  1,  1893,  J. 
C.  Barton  executed  a  deed  of  trust  to  J.  B. 
Watkins.  trustee,  filed  for  record  Vuch  4, 
1S93,  conveying  the  271  acres  of  land,  to  se- 
cure note  for  $1,000  of  even  date,  due  In  five 
years,  reciting:  "It  being  fully  understood 
and  agreed  by  and  between  tbe  parties  hereto 
that  this  deed  of  trust  is  given  In  renewal  of  a 
former  loan  of  $1,000,  dated  February  1,  1888. 
and  due  February  1, 1893,  made  by  A.  H.  Mur- 
reU  through  the  J.  B.  Watkins  L.  M.  Co." 
Tills  was  all  of  plaintiff's  testimony. 

Defendants'  testimony  read  In  evidence: 
a)  Deed  of  a  M.  Stone  to  If.  a  Buckley 
and  J.  C.  Barton,  dated  9th  February,  1801, 
conveying  block  80  In  tbe  town  of  Oatesvllla. 
(2)  Deed  of  J,  a  Barton  to  M.  B.  Bnckley, 
dated  August  13,  iSM,  conveying  one-half 
interest  In  tbe  block  80.  <3)  Deed  of  IL 
B.  Buckley  to  defendant  Uurrell,  dated  the 
15tb  of  September,  18SS,  eonveylng  lots  2 
and  8,  In  block  80;  same  deed  read  by  i^tn- 
tlff.  <4)  Deed  dated  Angnst  2^  1881,  filed 
15th  October,  1881,  by  Oara  Kanffman  to  M. 
a  Buckley,  conveying  323  sctcs  of  tbe  J. 
H.  HIU  640-acre  survey,  and  177  acres  of 
tbe  J.  M.  1.476-acre  survey,  In  consid- 
eration of  $541.67,  paid  la  cash,  and  three 
notos,  for  $361.11  each,  due  October  15,  1802, 
1893.  and  18M.  (fi)  Warranty  deed,  dated 
October  6.  1801,  filed  for  record  same  day, 
by  M.  a  Buckley  to  A.  H.  Mnrreli,  convey- 
ing the  above  323-acre  tract  of  the  HIU  sur- 
vey for  a  consideration  of  $1,000  paid. 
Deed  dated  July  12,  180B,  by  M.  B.  Buckley 
to  J.  C  Barton,  conveying  tbe  above  177- 
acre  tract  of  bnd  out  of  the  HUl  M76«cre 
survey.  In  consideration  of  $100  paid.  (7) 
Order  of  sale  Issued  January  18,  1807,  oat 
of  tbe  district  court  of  Galveston  county,  on 
judgment  rendered  June  12, 1886,  In  favor  of 
Clara  Kauffman  against  H.  a  Buckley,  for 
$1,299,  ordering  tbe  sheriff  of  Coryell  coun- 
ty to  sell  the  323  acres  of  the  HIU  (UO-acre 
tract  and  the  177  acres  of  the  UUl  1.476- 
acre  survey,  described  In  the  deed  of  Clara 
KanfTman  to  M.  B.  Bnckley.  (8)  Deed  by 
M.  a  Buckley  to  J.  a  Barton,  dated  July 
13,  1803,  conveying  the  177-acre  tract  9) 
Deed  of  J.  a  Barton  to  W.  F.  Howud  at 
al.,  dated  July  12,  1803,  conveying  tbe  177 
acres,  with  other  lands,  for  a  consideration 
of  ^00  paid,  and  secured  to  be  paid,  do 
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mention  belnir  made  of  the  debt  to  Clara 
Kaulfman. 

It  was  proved  hj  the  testimony  of  W.  V. 
Miller  that  Buckley  conreyed  the  property  in 
controTeny  to  defendant  Mnrrell  to  pay  the 
notes,  amonnting  to  about  (1,000,  which 
Buckley  gave  Clara  Kanfbnan  In  the  purchase 
of  the  323  and  177  acres  from  her,  the  323- 
acre  snrrey  being  the  same  which  Buckley 
had  conveyed  to  Murrell  by  warranty  deed 
dated  October  C,  1891.  Buckley  &  Barton 
burned  out  about  the  middle  of  September, 
18^,  and  the  deed  from  Buckley  to  Murrell 
was  made  In  a  few  days  thereafter,  Buckley 
&  Barton  being  unable  to  pay  their  debts  at 
that  time.  Miller  was  acting  for  Murrell, 
and  had  Buckley  make  the  deed  to  Murrell, 
and  be  filed  It,  and  Murrell  knew  nothing 
attout  It  until  the  deed  was  filed.  The  prop- 
erty In  controversy  Is  worth  91.000  to  $1,200. 

Opinion. 

The  deed  of  Buckley  to  Murrell  to  the  lots 
In  controTersy  was  shown  to  be  merely  an 
Indemnity,  to  save  the  latter  harmless.  In 
case  the  823  acres  of  the  Hill  snrrey,  convey- 
ed to  Mnrrell  by  general  warranty  deed  by 
Buckley,  should  be  subjected  to  the  pay- 
ment of  Mrs.  Clara  Kauffman's  vendor's  lien 
notes  on  the  323  acres.  The  evidence  show- 
ed that  Mrs.  Kauffman  was  asserting  her 
claim,  and  that  an  order  of  sale  had  been  Is- 
sued to  sell  the  S2S  acres  and  the  177  acres 
of  land.  The  consideration  paid  by  Murrell 
to  Buckley  was  91,000,  for  which  Buckley 
vras  bound  on  bis  warranty;  and  the  order 
of  sale  Indicates  that  the  823  acres  sold  to 
Mnrrell  was  not  only  liable  for  the  vendor* 
lien  notes  of  Mrs.  Kauffman,  but  that  a  aale 
was  imminent  It  Is  a  well  known  rule  that, 
while  the  equity  of  redemption  may  be  sold 
(Buchanan  v.  Monroe,  22  Tex.  Ml;  Duty  v. 
Oraham,  12  Ter.  427;  Mann  r.  Falcon,  25 
Tex.  271),  still  the  mortgagee,  legally  In  poa- 
session,  cannot  be  dispoaseased  by  the  mort- 
gagor or  his  vendee,  or  any  one  claiming  un- 
der him,  until  the  mortgage  debt  be  paid. 
The  debt  secured  by  the  mortgage  must  first 
be  discharged  before  one  claiming  the  equity 
of  redemption  can  malntoln  an  action  to  re- 
cover the  mortgaged  premises  from  the  mort- 
gagee rightfully  In  possession.  Loving  v. 
MUllken,  59  Tex.  42T;  Calhoun  v.  Lumpkin, 
00  Tex.  180;  Rodrlgnea  t.  Haynes,  76  Tex. 
232,  13  S.  W.  296;  Duke  T.  Reed.  64  Tex. 

ns. 

The  court  below  evidently  decided  agalnat 
the  alleged  fraud  in  the  sale  of  Buckley  to 
Murrell  of  the  lots  In  soiL  We  do  not  see 
upon  what  principle  the  court  could  appor- 
tion the  vendor-lien  debt  outstanding,  one- 
half  against  each  of  the  two  surveys,  the 
323  acres  and  the  177  acres,  both  being 
bound  for  the  purchase  money,  and  render 
Judgment  for  plaintiff  and  defendant,  each 
one-half  of  the  land.  Murrell's  323  acres 
was  bound  for  the  entire  outotandlng  debt, 
and  so  was  the  177  acres;  and  certainly,  un- 


less all  the  parties  Interested  wen  before 
the  court,  under  proper  averments,  the  court 
could  not  apply  that  debt,  one-half  to  each 
of  the  two  surveys  bound  for  Its  payment. 
The  court  could  not  render  any  Judgment 
that  would  bind  Mrs.  Kauffman.  Uesldes. 
If  he  could,  there  was  no  evidence  to  furnish 
a  basis  for  such  Judgment  The  respeetlTe 
values  of  the  two  surveys  bound  for  the  ven- 
dor-lien debt  was  not  sbowa,  and  the  court 
could  not  adjust  the  amount  each  Burvey 
ought  to  be  bound  for.  The  assigned  eri-ors 
in  respect  to  the  matters  above  referred  to 
are  well  taken,  and  the  Judgment  of  the 
lower  court  ought  to  be  reversed.  It  Is  or- 
d«;red  that  the  Judgment  of  the  lower  court 
be  reversed,  and  the  cause  remanded.  Re- 
reraed  and  remanded. 


SKmSHBIUBB  et  aL  T.  FLANAGAN. ' 
<Ooart  of  avU  Appeals  of  Texaa.  D«e.9.1S87.> 

aABNIRBMBirr— RKPLBVIN  BT  DBBTOR— JDDOMBIfT 

ON  Bond — EsTOPPifi. — Appeal— Rbtibw — Ob- 
JEOTiONS  not  Madb  Bbu>w— Prbbuhptions. 

1.  Where  a  garnishee  Toluntarily  appears, 
and,  without  objection,  submits  the  matter  to 
the  court,  be  cannot  on  anpeal,  urge  defects 
in  the  affidavit  for  gamishmrat  or  In  the  sher- 
iff*B  return  of  the  writ 

2.  And  defendant  altfaon^  he  rmilevies  the 
claim  as  provided  by  Bev.  St  IfSBS,  art  225. 
cannot  complain  of  such  defects  for  the  first 
time  on  appeal,  snch  section  providini^  that  he 
may  make  any  defense  which  the  garnishee  can 
make  in  such  suit 

3.  A  garnishee  answered  that  except  as 
"hereinafter  stated,"  be  was  not  Indebted;  that 
he  had  boarded  with  one  whom  he  agreed  to 
pay  $50  for  the  month;  that  during  the  month 
he  was  notified  by  the  debtor  that  the  gar- 
nishee's accoant  had  been  transferred  to  him. 
and  that  at  that  tune  the  garDishee  "Bupposed" 
he  owed  the  debtor  S50.  I^e  judgment  against 
the  garnishee  recited  that  he  appeared  in  per- 
son and  by  answer;  that  evidence  wbb  taken, 
and  that  he  answered  that  he  supposed  he  owed 
950.  HcJd.  that  the  recitalB  of  the  Judgment 
authorized  the  preaumption,  on  appeal,  that  the 
question  of  liie  gamfshee  s  IndebtedneRS  was 
submitted  to  the  court  orally,  and  that  the  evi- 
dence which  was  heard  Justtfled  a  finding  that 
he  was  indebted. 

4.  Where  the  debtor  In  garnishee  proceedings 
replevied  the  claim,  and  the  money  was  paid 
to  him,  he  was  estopped  to  claim  that  the  In- 
debtedness was  not  owing  to  him. 

5.  The  debtors  and  the  sureties  on  their  re- 

JleTin  bond  cnnnot  complain  that  a  personal 
udgment  was  rendered  agniost  a  goraisbce, 
and  execution  thereon  awarded,  though  the 
debt  bad  been  replevied  by  them,  and  the  money 
taken  from  his  hands. 

6.  And  they  cannot  complain  that  the  judg- 
ment failed  to  provide  that  payment  thereof  by 
the  garnishee  should  operate  as  a  satisfactloD 
of  the  claim  of  such  debtors  against  him. 

7.  Nor  that  the  orieinal  creditor  of  the  gar^ 
nishee,  who  assigned  nis  claim  to  such  debtors, 
was  not  made  a  party,  and  the  respective  rights 
of  such  creditor  and  the  debtora  to  the  debt  ad- 
judicated BO  as  to  protect  the  garnishee. 

&  Where,  In  garnishment  proceedings,  the 
debtors  give  a  replevy  bond,  as  provided  By  Rev. 
St.  1895,  art  225,  a  summary  jndgment  may  be 
rendered  on  it  againat  the  principals  and  aore- 
tles,  without  further  pleadings  and  notice  U 
them,  when  Jndgment  Is  rendered  against  the 

1  Writ  of  enorDd^iiied  ilKfCsa^ctjQdiJ&t. 
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garnUbee.  though  the  statute  dOM  not,  in  ex- 
press terms,  authorize  it 

9-  Where  debtors  in  a  trarnishment  proceeding 
give  R  replevin  bond,  and  judgment  goes  a^rainBt 
the  garnishee,  the  amount  for  which  the  obligors 
in  the  bond  are  liable  is  the  l^ull  amount  held 
subject  to  the  writ,  and  not  such  amount  less 
allowances  made  to  the  garaishee,  consisting  of 
costs  and  attorney's  fees. 

Error  from  district  court,  Galveston  county; 
William  H.  Stewart,  Judge. 

Action  py  S.  J.  Flanagan  against  Joseph 
Selnshelmer  and  others  in  which  there  was  a 
Judgment  for  plaintiff,  and  J.  King  WalUs  was 
Kummoned  as  garnishee.  Afterwards  defend- 
ant Seiniiheluicr  Med  a  replevy  bond,  as  au- 
thorized by  statute,  and  replevied  the  det>t. 
There  was  a  Judgment  against  the  garnishee, 
and  also  against  Seinsbelmer  and  his  sureties 
on  the  replevin  bond,  and  the  latter  bring  er- 
ror. Affirmed. 

Davidson  &  Bfinor,  for  plaintiffs  In  error. 
R.  W.  Hook  and  Joa.  H.  Wilson,  for  defend- 
ant Id  error. 

WILLIAMS,  J.  The  defendant  In  error,  S. 
J.  Flanagan,  recovered  a  judgment  In  the  dis- 
trict court  of  Galveston  conn^  against  the 
firm  ot  Freiberg;  Klein  &  Oo.,  composed  of 
Moses  Freiberg)  Samuel  Kletn,  and  Joseph 
Sein^elmer,  and  against  Selnsheimer  and 
Klein  individually,  for  the  sum  of  $290.  be- 
sides Intneet  and  coste.  Thereafter,  ota  July 
27,  1606,  Flanagan  sued  out  a  writ  of  gar- 
nlslunent  oa  said  Judgment  tor  service  on  J. 
KbDg  Wallis.  On  Septonber  8,  1880,  Selns- 
helmer filed  a  r^Ievy  bond.  In  accordance 
with  artlde  225,  Rev.  St  1803,  which  was 
signed,  as  sureties,  lay  L  H.  Kempner  and 
Max  Stiefel,  who  are  co-plaintiffs  In  error 
with  Sdnshdmer.  On  the  Sd  day  of  October, 
1886,  the  garnishee,  Wallls,  filed  his  answer 
to  the  writ  as  follows:  "Now  comes  the  gar- 
nishee, J.  K.  Wallls,  and  In  answer  to  the 
writ  of  garnishment  served  upon  him  herein 
says  ihMtt  except  as  hereinafter  stated,  be  Is 
not  now,  nor  was,  Indebted  to  the  said  Josepb 
Sebuhelmer  wboi  said  writ  was  served  on 
him;  that  during  the  month  of  July  last  (1S06) 
he,  the  said  gamt^hee,  was  boarding  at  the 
Grand  Hotel,  kq»t  by  Milton  Powell;  that  for 
the  said  month  of  July  he  had  agreed  to  pay 
the  said  Powell  fOO,  but  on  or  about  the  20th 
of  July  he  was  notified  by  Joseph  Selnshetmer 
that  Iffi  had  advanced  some  money  to  Powell 
on  several  accounts,  and  that  his  (the  gar- 
nishee's) account  had  been  transferred  to  him 
(Selnshelmer),  and  that  when  that  bin  was 
doe  on  July  81st  the  said  garnishee  was  to 
pay  It  to  the  said  Selnshebner,  and  that  at 
that  time  he  (the  garnishee)  snKtosed  that  he 
owed  the  said  Setnahelmer  and  also 

aslKd  that  he  be  allowed  a  fee  Cor  answering 
Tbe  writ,  and  that  Milton  Powell  be  made  a 
party.  In  order  that  be  might  be  exonerated 
from  donUe  IlablUty.  On  tbe  21st  of  Novem- 
ber, 1806.  Judgment  was  rendered  In  the  gar^ 
oishment  proceeding  sgalnst  the  garnishee, 
Wallls,  that  the  plaintiff,  Flanagan,  recover 


from  WaUls  the  sum  of  fSO,  out  of  wUch 
amount  plaintiff  was  to  pay  tbe  costs  of  the 
garnishment  proceeding  and  an  attorney's  fee 
of  f25  for  the  garnishee,  and  that  plaintiff 
should  have  his  execution  for  850  against 
Wallls.  It  was  further  ortered  that  the  plain- 
tiff recoT«r  from  Selnshelmer,  Kempner,  and 
Stlefel  the  sum  of  860,  and  tbat  be  have  exe- 
cution against  them,  but  that  tbe  plaintiff 
should  not.  In  any  event,  recover  more  than 
8S0;  and  that.  If  either  Seinsbelmer,  Kemp- 
ner, or  Stiefel  should  pay  that  amount.  It 
would  satisfy  the  Judgment  against  Wallis. 
This  judgment  recited  that  the  garnishee  a.p- 
peafed  In  person  and  by  answer  duty  filed, 
and  that  evidence  was  introduced,  and  that 
the  said  Wallls  answered  that  he  suiq;Msed  be 
was  Indebted  to  Selnsheimer  to  the  amount  of 
850.  There  was  no  appearance  altered  for 
Selnshelmer  or  his  sureties,  and  no  other 
written  pleading  was  filed  by  Wallls  besides 
the  answer  above  referred  to.  Selnsheimer 
and  his  sureties  on  the  replevy  bond  prose- 
cute this  writ  of  error. 

The  first,  second,  and  third  assignments  of 
error  aeA  to  reverse  the  Judgment  because  of 
defects  in  the  affidavit  for  garnishment.  Some 
of  the  obJecUons  mli^t  have  been  held  well 
taken,  If  they  had  been  properly  urged  In  the 
trial  court,  but  the  garnishee  voluntarily  ap- 
peared, and.  without  objection  to  the  proceed- 
ings, submitted  the  matter  to  the  coarL  He 
could  not  now  be  heard  to  urge  these  excep- 
tions for  the  first  time  In  this  court  By  ar- 
ticle 22B,  above  referred  to,  the  defendant, 
after  he  had  made  replevy  bond  as  therein 
provided,  was  authorized  to  make  any  de- 
fmae  which  tbe  garnishee  could  make  In  swdi 
a  suit  Whether  this  would  entltie  him  to 
object  to  such  detects  In  the  proceedings  as 
those  pointed  out  in  these  assignments  of  et- 
na, we  need  not  now  determine.  If  be  was 
authorized  to  make  them,  he  did  not  make 
them  at  the  proper  time,  and  In  the  proper 
manner.  He  necessarily  has  no  greater  rights. 
In  this  particular,  than  the  garnishee  would 
have.  Tbe  same  remarks  r^y  to  the  objec- 
tion uiged  In  the  fourth  asslgnmoit  to  the  re- 
turn of  the  sheriff  iipon  the  writ  of  garnish- 
ment. Neither  the  garnishee  nor  the  plain- 
tiffs In  error  urged  any  snch  objection  in  the 
court  below,  but  the  garnishee  voluntarily 
peared,  and  answered  the  writ 

The  fifth  assignment  of  error  complains  of 
the  Judgment  on  the  ground  that  It  was  based 
soldy  upon  the  written  answer  of  tbe  gar^ 
nishee,  and  that  such  answer  did  not  make  it 
appear  affirmatively  that  the  garnishee  was 
Indebted  to  Seinsbelmer,  but  did  make  it  ap- 
p^  that  he  was  not  Indebted  to  Selnshdmer, 
but  that  he  was  Indebted  to  Milton  PoweU. 
The  recitals  of  the  Judgment  autfaotlie  the  pre- 
sumption tbat  the  question  as  to  Wallls*  In- 
debtedness was  submitted  to  the  court  orally, 
and  that  the  evidence  which  was  heard  justli 
fled  the  court  In  finding  that  the  Indebtedness 
was  to  Selnshelmer.  Saetx  a  finding  would  be 
at  least  consistent  with  the  answw  of  the  gar- 

Digiiized  by  Google 


84 


44  S0U11iW£SXBBN  BfiPORTBB. 


(Tex. 


by  deed  with  general  warranty,  In  consldera- 
tkai  of  $550  palA  them,  and  estoppel  against 
the  wife,  i^pellant  filed  supplemental  peti- 
tion, In  which  she  pleaded  corerture  In  avoid- 
ance of  pleas  of  statute  of  limitations  and  es- 
toppel by  appellee.  The  case  was  tried  by  the 
Judge,  without  the  Intenrentlon  of  a  Jury,  and 
Judgment  rendered  against  the  plaintiff  that 
she  take  nothing  by  her  suit,  and  that  tbe  de- 
fendant recover  his  costs;  and  the  plaintiff 
excepted,  and  gave  notice  of  appeal.  The  jdaln- 
tiff  has  nerer  had  a  homestead  since  she  left 
the  premises  In  controversy.  It  is  also  true 
that  at  tbe  time  of  the  execution  of  the  deed 
under  which  the  appellee  aBserts  title  the 
premises  were  occupied  by  appellant  and  Price, 
and  were  their  homestead.  The  property  was 
purchased  by  them  during  their  marriage,  and 
much  of  the  purchase  money  was  paid  out  of 
her  separate  funds;  but  this  fact  la  Immate- 
rial, since  the  deed  does  not  convey  the  land 
to  the  appellant  as  her  separate  property,  and 
there  Is  no  evidence  whatever  that  appellee  or 
his  brother  knew,  when  they  purchased  the 
property,  that  any  part  of  the  purchase  money 
was  paid  out  of  the  separate  estate  of  appel- 
lant. The  evidence  Is  conflicting  as  to  wheth- 
er the  sale  was  made  with  the  consent  of  the 
wife,  or  whether  she,  as  she  alleges  to  be  the 
fact,  signed  the  deed  through  fear  of  personal 
lilJmT  from  her  husband.  She  te^hifles  that 
she  did  not  desire  to  sell  the  place,  and  did  not 
know  that  her  husband  contemplated  selling  it 
until  the  day  before  the  deed  was  aecuted; 
and,  when  Informed  by  him  that  he  had  bar- 
gained the  land  to  appellee  and  his  brother,  she 
declared  that  she  would  not  Join  in  the  deed 
of  conveyance,  and  thereupon  her  husband 
threatened  her  with  personal  violence  if  she  re- 
fused to  Join  In  the  deed,  and  that  he  not  only 
threatened  her,  but  actual^  inflicted  violence 
upon  her  person,  before  she  signed  the  deed; 
and  she  further  testlfles  that  she  never  left 
the  premises  voluntarily,  but  that  she  was  com- 
pelled 1^  her  hnsband  to  do  aa  On  the  other 
hand,  several  witnesses  testify  for  the  appel- 
lee that  the  sale  of  the  premises  was  effected 
mainly  through  her  Instrumentality;  that  she 
declared  that  she  wished  to  sell  that  she  might 
go  to  Navarro  county,  and  be  near  her  sister, 
who  resided  in  that  cotmty;  that  she  request- 
ed appeDee  to  buy  the  place,  and  proposed  to 
sell  to  others* also;  that  she  received  the  money 
for  the  place;  that  It  was  cotmted  into  her 
I^p.  and  that  she  seemed  much  pleased  at  re- 
ceiving It;  that  she  signed  the  deed  when  her 
husband  was  not  present,  he  being  out  In  the 
field;  that  she  offered  to  go  before  an  officer, 
and  acknowledge  tbe  deed,  but  appellee  was 
advised  by  an  ex-Justlce  of  the  peace  that  ft 
was  not  nect^sary  to  take  her  separate  acknowl- 
edgment; that  only  attesting  witnesses  were 
necessary;  and  that  the  deed  was  witnessed 
and  authenticated  by  the  affidavit  of  one  of 
the  witnesses,  made  before  the  clerk  of  the 
county.  But  it  was  admitted  that  Price  was 
illiterate,  and  unable  to  count  the  money  paid 
for  the  land;  and  It  was  shown  by  the  testi- 


mony of  the  apiMllant  that  the  money  was  tak- 
en from  her  by  h&  hnsband,  and  that  she  nev- 
er received  one  cent  of  It,  and  in  this  statement 
she  Is  uncontradicted.  One  of  the  conduslomi 
of  the  court,  if  we  do  not  misapprehend  the 
purport  of  Its  language,  Is  that  appellant  was 
estopped  from  asserting  tide  to  the  land  In 
view  of  the  evidence  which  we  have  recited 
aliove.  This  conclusion,  we  think,  Is  (dearlj- 
erroneous.  Taking  an  tbe  evidence  on  part  of 
the  appellee  to  be  true,  it  cannot.  In  our  Judg- 
ment, estop  the  appellant.  To  so  hold,  it  seemM 
to  us,  is  to  Ignore  sn  essential  element  of  es- 
toppel,—the  deception  and  injury  of  one 
Uirough  the  fraud  of  another.  A  married  woman 
can  convey  title  to  her  separate  property,  or 
to  her  homestead,  by  her  deed,  only  In  the  man- 
ner prescribed  by  the  law;  and  her  deed,  with- 
out acknowledgment  of  Its  execution  before  an 
authoiized  officer  of  the  law,  after  privy  exam- 
ination separate  .and  apart  from  her  hnsband 
by  tbe  officer,  and  after  full  explanation  to 
her  of  tbe  effect  of  the  Instrument,  is  a  nullity. 
Such  being  the  law,  tbe  appellee  could  not  have 
been  deceived  or  defrauded  by  what  he  all^s 
was  said  and  done  by  appellant  at  the  time  of 
or  prevtous  to  the  execution  of  the  deed  In 
reference  to  the  sale  of  the  land.  He  must  be 
held  to  know  the  law,  and  when  he  recelveil 
the  deed  he  knew  It  did  not  devest  the  title  of 
the  apiwtlant.  A  married  woman  who  sues  to 
•.■ecover  land,  against  one  claiming  under  a  v<riO 
deed  from  her,  upon  the  ground  that  the  proper- 
ty was  ho-  homestead  at  the  time  of  conveyance, 
is  never  estopped,  where  no  other  homestead 
has  been  acquired,  by  her  acts  In  pals.  Robert 
V.  Esell,  11  Tex.  GIv.  App.  170,  S2  3.  W.  3C2. 
and  authorities  dted  therein;  and  particularly 
the  ease  of  Fitzgerald  v.  Tum»,  43  Tex.  79. 
In  the  case  of  Ryan  v.  Maxey.  Id.  192,  dted 
by  appellee,  and  in  the  case  of  Dalton  v.  Rust. 
22  Tex.  133,  in  which  estoppel  was.  successful- 
ly pleaded  In  bar  of  the  claim  of  a  feme  cov- 
ert to  land,  the  defendants  had  purchased  nn- 
der  Judicial  sales  which  bad  been  ordered  at 
the  suits  of  the  claimants.  In  these  cases  It 
was  the  Judgment  (tf  the  couri,  obtained  In  a 
suit  to  which  she  was  a  party,  that  eetopp<><l 
the  married  woman  from  recovety.  Her  actx 
in  pais  may  estop  a  feme  covert  from  recover- 
ing rents  for  her  land,  but  not  from  recoverlni; 
the  land,  when  claim«d  under  a  void  deed  from 
her. 

Another  conclusion  of  law  reached  by  the 
court  was  that  appellant's  right  to  the  home- 
Btead  was  lost  upon  her  marriage  to  her 
present  husband.  Her  right  to  the  horn**- 
stead  was  not  merely  a  possessory  right.— 
a  right  to  occupy  the  premises,— but  It  was 
a  proprietory  right;  a  vested  right  In  the 
land  Itself.  Stallings  v.  Hnllum,  SO-  Tex. 
43::,  3E)  S.  W.  2;  Myers  v.  Evans,  SI  Tex. 
SIS.  16  S.  W.  lOflO.  We  cannot  concur  In 
the  conclusions  of  the  court  that  appellant 
forfeited  her  title  to  the  property  in  ques- 
tion upon  ber  marriage  to  her  present  hns- 
band, haviug  never  acquired  a  second  home- 
stead prior  to  her  divorra  from  her  former 

Digitized  by  VjOOg IC 


I 


rex.)  GAIiVKSTOlI,  H.  A  &  A 

hnaband.  Neither  her  dlTorce,  nor  her  sub- 
sequent  marriage.  In  any  way  affects  her 
title,  nor  presents  any  obstade  to  her  re- 
corery,  in  our  judgment.  It  would  seem, 
from  the  findings  of  fact  and  of  law  reached 
by  the  court  below,  that  Its  Judgment  Is 
based  also  upon  the  conclusion  that  appel- 
lant bad  forfeited  her  right  to  recover  by 
her  abandonment  of  the  premises.  Wheth- 
er or  not.  In  a  case  like  this,  where  the  pur- 
chase of  the  property  Is  made  when  the  prop- 
erty Is  the  homestead,  and  Is  then  being  oc- 
cupied and  used  as  such,  and  Is  not  vacated 
by  tbe  rendor  and  his  family  for  some  days 
after  the  sale  and  delivery  of  the  deed  of 
conveyance,  the  purchaser  can  plead  aban- 
donment In  bar  of  the  wife's  homestead 
claim,  when  there  has  been  no  acquisition 
of  another  homestead,  in  the  opinion  of  the 
writer  Is  a  question,  to  say  the  least,  of 
much  doubt  In  all  cases,  ae  now  remem- 
bered. In  which  abandonment  by  the  wife 
proved  a  bar  to  her  recovery,  the  purchase 
•f  the  premises  was  made  after  the  prem- 
ises bad  been  vacated,  and  had  ceased  to  be 
occupied  by  the  family,  and  where  the  dr^ 
cumstances  were  such  as  to  authorize  a  find- 
ing that  the  abandonment  was  voluntary  on 
the  part  of  the  wife,  and  made  with  the  in- 
tention of  never  more  returning  to  and  oc- 
cupying the  same.  The  husband,  as  the 
bead  of  the  family,  mny  change  his  home- 
stead; and  if  the  wife,  fn  obedience  to  the 
husband,  quits  tbe  place  with  the  expecta- 
tion that  she  will  be  provided  with  another 
home,  and  which  expectation  is  never  real- 
ized, it  does  seem  that  the  policy  of  the 
law  should  not  allow  one  who  purchases 
from  the  husband  while  the  premises  are  ac- 
tually occupied  by  the  vendor  and  bis  family, 
and  constitute  their  homestead,  to  Interpose 
abandonment  against  the  claim  of  the  wife, 
who  has  never  acquired  another  homestead. 
The  purchaser  Itnows  the  law  forbids  the 
sale  by  the  husband,  unless  with  the  consent 
of  the  wife,  evidenced  by  her  deed  executed 
as  prescribed  by  the  statute.  If  the  hus- 
band falls  to  provide  tbe  wife  with  another 
home,  who  should  soffer?  Tbe  wife,  who. 
In  discharge  of  her  marital  duty,  leaves  the 
place,  after  it  has  been  sold  without  her 
concnrrence.  or  the  purchaser,  who  has  aid- 
ed, whether  Intentionally  or  not,  the  hus- 
band in  depriving  the  wife  of  her  home?  To 
state  the  question,  It  would  seem,  is  to  an- 
swer it  adversely  to  the  purchaser.  When 
the  premises  are  not  being  occupied  by  tbe 
family,  the  purchaser  from  the  husband  can- 
not be  said  to  know  that  the  place  is  still  the 
homestead;  and  he  should  be  permitted  to 
show.  If  such  be  the  facts,  that  he  purchased 
in  good  faith,  and  that  the  wife  had,  In  fact, 
left  the  place  voluntarily,  and  with  the  in- 
tention never  to  occupy  It  again.  But,  what- 
ever may  be  the  law  on  the  question,  aban- 
donment by  the  wife  was  not  pleaded  in 
this  case;  and  it  follows  that,  if  in  truth 
there  was  a  voluntary  abandonment  of  the 
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place  by  the  appellant  tbe  fact  proved, 
without  8  plea  to  authorize  the  proof,  can 
afford  no  basis  for  the  Judgment  Had  the 
appellee  interposed  no  other  plea  than  that 
of  not  guilty,  be  might  have  proved  any  fact 
which  would  defeat  the  plaintiff's  suit;  but, 
having  pleaded  several  In  special  defenses, 
his  evidence,  notwithstanding  his  plea  of 
not  guilty,  should  have  been  restricted  to 
his  special  defenses.  Paul  v.  Perez,  7  Tex. 
338;  Rivers  v.  Foote,  U  Tex.  082;  Mills  v. 
Alexander,  21  Tex.  154.  We  are  of  tbe 
opinion  that  the  court  erred,  under  the  facts 
and  pleadings.  In  rendering  judgment  for 
appellee.  The  Judgment  is  reversed,  and 
Judgment  Is  here  rendered  for  appellant  that 
she  recover  tbe  land  sued  for,  bat  without 
prejudice  to  any  rights  which  appellee  may 
have  under  his  deed  of  warranty  from  J.  W. 
Price,  as  against  the  heirs  of  Price,  or 
against  any  one  daimlng  title  nndw  or 
through  bim. 
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(Court  of  Civil  Appeals  of  Tezaa.  Dec.  1,  1897.) 

KAILHOaVS— NSKLIGENGB— iNSTRt'CTtOX  —  A8BL'HP> 

Tiox  or  Risk— NoTici  to  Uastbk. 
An  instruction  that  If  the  Jury  believed  the 
cattle  guard  could  have  been  covered  without 
impairing  its  UBefulness,  and  that,  considering 
the  place  where  it  was  located,  a  reasonably 
prudent  man  would  have  covered  it,  and  cover- 
mg  It  would  have  prevented  tbe  accident,  then 
it  was  defendant's  duty  to  have  covered  it;  and 
if  they  believed  derendant's  failure  to  cover  it 
was  negligence,  and  that  by  reason  thereof 
plaintiff  waa  Injured,  he  would  be  entitled  to 
recover,  unleBS  they  Rhonld  find  against  him 
on  some  other  iBHue, — is  not  on  the  weight  of 
evidence,  but  leaves  the  question  of  neglig^ace 
to  the  jury. 

On  Rdiearlng. 

1.  One  entering  the  employ  of  a  railroad  com- 
pany does  not  assume  the  risk  of  an  opeQ-pit 
cattle  guard  in  the  yard  limits,  in  whic-h  he  is 
injured  while  imfoupling  cars,  he  having  no 
actual  knowledge  of  it,  having  been  over  it  but 
twice,  in  the  daytime,  and  having  never  known 
of  open-pit  cattle  guards  In  yard  limits,  and 
the  evidence  being  to  the  eCFect  that  they  are 
never  nnt  la  yard  limits. 

2.  Knowledge  of  the  division  superintendent 
of  the  utter  disregard  of  a  rule  agamst  uncoup- 
ling cars  while  Id  motion  is  notice  to  the  rail- 
road company. 

Appeal  from  district  court,  El  Paso  county; 
C.  X.  Buckler,  Judge. 

Action  by  W.  R.  Sllnkard  against  tbe  Oal- 
veston,  Harrisburg  &  San  Antonio  Railway 
Company.  Judgment  for  plaUitlff.  Defend- 
ant appeals.  Affirmed. 

Davis.  Beall  &  Kemp,  for  appellant  Mil- 
lard Patterson,  for  appellee. 

FLY,  J.   Appellee  instituted  this  suit  to  re- 
cover damages  for  Injuries  sustained  by  him 
thiuii;;h  negligence  on  the  part  of  appellant. 
I  A  trial  by  jury  resulted  In  a  verdict  and  judg- 
I  ment  for  appellee  In  the  sum  of  $10,000.  This 
1  is  a  second  appeal,  the  decision  h^the  former 
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one  being  reported  In  3d  8.  IV.  861.  The  case 
Is  before  tUs  coart  on  the  same  plead  bigs,  and 
practically  the  same  evidence,  as  on  the  former 
appeal,  and  xeCerence  Is  made  to  the  fbrmer 
opinion  for  a  statement  of  the  pleadinsa. 

We  find  that  appellee  waa  an  em^Aa^^  at  ap- 
pdlan^  and,  while  in  discharge  of  his  duties  as 
brakeman,  entered  between  two  moving  cars  to 
uncouple  them,  uid  fell  li^o  an  opeoijiit  cntde 
ffuard.  wlthfai  the  yard  limits,  and  a  car  df  ap- 
pellant passed  over  htan,  and  crashed  his  rl^t 
arm  so  that  he  lost  It,  and  snstahied  other  tal- 
oos  and  permanent  InJmleB.  The  InJmles  were 
cansed  by  the  net^Jeence  of  appellant.  No  neg- 
llgenceon  the  part  of  appellee  contributed  to  the 
Injury.  Appellee  at  the  time  of  the  Injury  vms  43 
years  old,  healthy  and  robust,  and  had  a  life 
expectancy  of  23  years.  There  was  ^roof  to  the 
effect  that  aiqiieUant  had  a  rale  prohibiting  em- 
ployta  from  entering  between  morlng  cars  for 
the  purpose  of  coupling  or  umcoupUng  them, 
but  It  was  proved  that  the  rule  was  uniformly 
disregarded  by  employte,  with  the  knowledge 
of  appelant,  and  that  no  serious  effort  was 
made  to  enforce  It  Zt  la  the  general  doctrine 
of  American  courts  that  If  it  Is  customary  to 
disobey  the  rules,  and  there  is  no  effort  made 
by  the  railroad  company  to  enforce  such  rales, 
such  disobedience  will  not  defeat  a  recovery. 
Rallrxmd  Co.  V.  Nlckeb,  1  C.  C.  A.  G35,  GO  Fed. 
"18;  Barry  v.  Railway  Co.  (Mo.  Sup.)  11  S. 
W.  308;  Fish  V.  Railroad  Co.  (Iowa)  65  N.  W. 
906.  The  role  is  thus  amwunced  in  this  state: 
"Proper  rales,  which  are  usually  and  cuatom- 
arily  violated,  are  presumed  to  be  not  Intended 
Iter  enforcemoit;  not  rales  at  aU."  Ballraad 
Go.  T.  Scott,  71  Tex.  708,  10  S.  W.  2B8.  When 
the  Eolation  of  the  rales  haa  been  continued 
for  a  long  while,  abrogatlrai  of  them  by  the 
company  Is  presnmed.  Uailway  Oo.  v.  Lelgh- 
ty  (Tex.  Civ.  App.)  32  S.  W.  T»0,  affirmed  in 
88  Tex.  604,  32  S.  W.  61S.  In  the  case  above 
cited  no  stress  Is  put  upon  the  qoratlon  of 
knowledge  on  the  part  at  the  company  of  the 
violation  of  the  rules,  but  If  the  rule  be,  as  in- 
sisted by  Elliott  in  his  work  on  Ballroads  (sec- 
tion 12^,  that  the  knowledge  of  the  fiiilnre  to 
obey  rules  should  be  known  to  the  railroad 
(•omimny  In  order  that  a  viola tloa  will  not  bar 
a  recoveiy,  that  requisite  is  met  in  this  case. 
The  knowledge  of  the  violation  of  tbe  mles 
was  brought  directly  home  to  the  company 
thnniKh  one  of  Its  superior  ofllrars.  The 
knowledge  was  commnnlcated  to  the  division 
siQicrintendent,  whose  duty  It  war  t:>  fee  the 
rules  enforced.  "Xutlce  given  to,  or  knowl- 
edge acquired  by.  an  ofllcer  or  sn  agent  of  the 
cori)orntion,  when  acting  for  the  corporation 
within  the  scope  of  his  authority,  concerolng 
matters  about  which  he  ]»  acting  or  has  au- 
thority to  act,  will  be  Imputed  to  tlie  oorpora- 
tloD."  Elliott,  R.  R.  i  22ft;  Railroad  Co.  v. 
Kler  (San.  Sup.)  21  Pac.  770;  ItallroBd  Co.  v. 
Nickels,  1  a  C.  A.  025.  60  Fed.  718;  Whltta- 
ker  T.  Canal  Co.,  120  N.  Y.  544.  27  N.  B.  1042: 

The  fourth  parafcrnph  of  the  charge  is  as  fol- 
lows: "If  you  believe  from  the  evidence  that 
raid  cattie  guard,  at  or  near  FL  Hancock, 


could  have  been  covered  in  such  a  way  as  to 
not  impair  Its  nsefulness  and  effectiveness  as  a 
cattle  guard,  and  that,  taking  into  considera- 
tion the  place  where  said  cattie  guard  was  lo- 
cated, a  reasonably  prudent  man,  under  the 
same  drcnmstances  and  In  the  uerdse  of  rea- 
sonabla  diligence,  would  have  covered  the 
same,  and  that  covering  the  same  would  liave 
psevented  Injmy,  thai  it  was  tiie  duty  of  de- 
fendant to  liava  covered  this  one;  and  If  you 
believe  from  the  evidence  that  the  failure  of 
defendant  to  cover  the  same  was  negligence 
on  its  put,  and  that  by  reason  of  such  negli- 
gence the  i^alntlff  was  Injured,  then  he  would 
be  entitled  to  recover,  unl^  you  shall  And 
against  him  on  soma  other  Issue,  as  to  which 
yon  will  be  Instructed  horeafter."  It  is  the 
complaint  of  appellant  that  the  charge  la  upon 
the  weight  ot  the  testlm<Hiy,  in  that  it  Instructs 
the  jury  that  the  omission  of  certain  acts 
would  constitute  negligence.  The  charge  does 
not  seem  to  be  open  to  the  criticism,  but  leavi>8 
the  question  of  the  feasibility  of  covering  the 
cattle  guard,  the  question  of  whether  the  ioca- 
tkm  was  such  that  a  reasonably  prudent  man 
would  have  covered  it,  and  whether  tiie  acci- 
dent would  have  occurred,  to  the  Jury,  and.  If 
they  found  hi  the  affirmative,  then  the  court  de- 
clares that  It  was  the  duty  of  appellant  to  have 
covered  the  cattle  guard.  The  question  of  neg- 
llgence  Is  left  for  the  Jnry  to  determine.  Bail- 
way  Oa  v.  Lankford,  88  Tex.  400,  31  S.  W. 
856;  ConwU  t.  RaUway  Co.,  85  Tex.  97.  19 
a.  W.  1017. 

None  of  tlie  diarges  requested  by  appellant 
should  have  been  given.  Most  of  them  were 
open  the  weight  of  the  testimony,  and  the  law 
applicable  to  the  case  contained  in  them  was 
^ven  bi  the  charge  of  the  court  The  charges 
being  Identical  with  those  discussed  by  the 
court  on  the  former  appeal,  we  reltoate  the 
decision  thereon,  and  a  further  discussion  is 
unnecessary.  Every  question  arising  from  the 
facts  was  clearly  presented  in  the  charge  of 
the  court,  and  the  Jury  found  in  favor  of  ap- 
peSiee.  There  are  facts  that  wiD  Justify  the 
verdict  It  is  true  that  appellee  hi^  traveled 
over  the  rrad  a  number  of  times,  and  swore 
that  he  knew  there  was  an  opming  whae  he 
fell,  but  he  stated  that  he  thou^t  ft  was  cov- 
ered. The  open-pit  cattle  guard  vnB  within 
the  swltcb  Umlts;  and  that  it  was  negligence 
to  have  it  constructed  at  tliat  locality  Is  not 
only  shown  by  tlie  testimony  of  appellee's  wit- 
nefises,  but  1^  the  testimony  of  J.  Kruttscbnitt, 
the  general  man^r  of  the  Southera  Fac^c 
systMH,  who  swore  that  he  endeavored  to  keep 
cattle  guards  out  of  yard  limits,  lliere  must 
have  beat  some  cogent  reason  for  such  cau- 
tion. The  jaiy  were  Justified  In  finding  that 
the  cattle  guard  in  question  ought  not  to 
have  been  where  It  was,  uncovered,  and  that 
appeDee  did  not  know  that  it  was  thcr^  or  at 
least  was  under  the  Impression  that  it  was  cov- 
ered, and  could  be  crossed  by  him.  The  ver- 
dict Is  not  excessive.  Railroad  Co.  v.  Randall, 
50  T*x.  2oi;  Railway  Ca  v.  Johnson,  TG  Tex. 
421,  13  S.  W.  4C3:  RaUwa^  Go.  T.  McClols, 
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80  Tex.  85,  15  S.  W.  788L  Tba  JndsBi«nt  of 
ibe  dittrtet  court  la  sfflniMd. 

Oo  Motion  for  Retaeaiin^ 

(Feb.  2,  1898.) 
There  Is  abundant  proof  In  the  record  to 
the  effect  that  It  was  the  cnatom  of  railroad 
compaDiei  to  have  cattle  guards  within  yard 
limits  covered,  and  we  are  Justltled  In  flnd- 
1ns.  and  do  And.  that.  aB  a  rule,  cattle  guards 
within  yard  limits  are  covered,  and  that.  If 
the  cattle  guard  In  this  Instance  had  been 
covered,  the  injury  would  not  have  occurred. 
Appellee  testified  to  the  eCFect  that  be  never 
saw  an  open-pit  cattle  guard  In  a  yard,  and 
that  he  had  no  knowledge  whatever  of  there 
Iieing  a  cattle  guard  In  the  yard  limits  at  Pt. 
UaQcock.  It  la  Insisted  by  appellant  that 
the  cattle  guard  was  not  in  the  yard  limits, 
Imt  appellee  swore  that  it  was.  and  C.  A. 
Blanchnrd,  the  agent  of  appellant  at  Ft. 
Hancock,  swore  tbat  the  yard  limits  extend- 
ed at  least  two  car  lengths  west  of  the  cattle 
gunrd,  and  the  diagram  shows  tbat  the  larger 
portion  of  the  yard  was  east  of  the  cattle 
gnard.  We  draw  the  conclusion  from  this 
testimony  that  the  cattle  guard  was  in  the 
yard  limits. 

la  regard  to  the  rule  requiring  employes 
Dot  to  enter  between  moving  cars  to  couple 
or  uncouple  them,  the  division  superlntend- 
^-nt,  W.  n.  Martin,  testified  that  In  coupling 
and  uncoupllug  cars  a  man  goes  tn  between 
the  cars;  that  In  uncoupling  "the  pin  Is  al- 
ways pulled  while  the  car  Is  in  motion,  and 
1  bave  known  this  baa  been  the  practice 
since  I  remember  anything  alwut  rallroad- 
ins."  The  evidence  of  this  witness,  as  well 
an  that  of  appellee,  showed  that  the  rule  was 
mreiy  ever  regarded,  and  that  It  was  im- 
(irsctlcflble  to  couple  cars  unless  they  were 
iu  motion.  Martin  swore  that  the  rule  was 
;;i'Derally  violated,  and  that  the  loss  of  time 
ttiat  enforcement  of  the  rule  would  entail 
mny  liave  bad  something  to  do  with  Its  non- 
cnforc-ement  The  evidence  shows  that  there 
was  no  effort  to  enforce  the  rule.  It  Is  a 
rultr  of  law  that,  "when  the  nature  of  the 
business  Is  such  as  to  require  It,  It  is  the  duty 
of  thf  master,  which  the  law  Imposes  upon 
bin)  as  due  to  bis  servants  engaged  tlieretn, 
to  exercise  reasonable  care  and  diligence  In 
nuiklng  and  promulgating  rules  which,  if 
fnitbfallr  observed,  will  give  them  reason- 
3!><e  protection  from  Injury."  Bailey,  Mast 
k  Serr.  p.  72.  It  is  also  the  rule  In  a  num- 
ber of  states,  Texas  among  the  number,  that 
(be  duty  of  the  master  does  not  cease  upon 
tbe  making  and  promulgation  of  rules  for 
bis  servants,  but  that  he  must  go  further, 
and  put  forth  honest  etfurts  to  have  them 
Miforced;  and  if  they  are  habitually  violated, 
and  Bucb  violation  or  disregard  of  the  rules 
Is  known  to  the  master,  they  are  in  effect 
abrogated,  and  such  violation  wIU  not  pre- 
vent a  recovery  on  the  part  of  tbe  servant 
RailitMid  Ca  T.  Kler  (Kan.  Snpw)  21  Pac.  774; 


HlBSong  V.  Railroad  Co.  (AlaJ  8  South.  776; 
Whlttaker  v.  Canal  Co.,  126  N.  Y.  644,  27  N. 
E.  1&12.  The  doctrine  of  assumed  risks, 
when  a  servant  enters  into  tbe  employment 
of  his  master,  rests  upon  tbe  basis  of  the 
kjiowledge,  actual  or  presumed,  upon  the 
part  of  the  servant  of  the  risks  commonly 
attendant  upon  the  business  upon  which  he 
is  desirous  of  entering.  So  it  becomes  a 
material  question,  in  most  cases  of  this  char- 
acter, to  determine  whether  the  servaut 
knew,  or  ought  reasonably  to  have  known,  of 
the  danger.  The  determination  of  this  mat- 
ter raised  a  question  of  fact  to  he  passed 
npon  by  tbe  Jury,  and  tbe  mere  fact  that  ap- 
pellee may  have  passed  over  the  road  at  dif- 
ferent times,  and  could  have  seen  the  cattle 
guard,  would  not  raise  tbe  presumption  that  he 
actually  saw  it  He  was  charged  with  or- 
dinary care  tn  the  ascertainment  of  tbe  dan- 
ger incident  to  his  employment,  but  It  can- 
not be  laid  down  as  a  proposition  of  law 
that,  where  he  was  placed  In  a  position  where 
be  might  have  gained  knowledge  of  tbe  dan- 
ger, he  Is  thereby  precluded  from  recovery. 
Railroad  Co.  v.  Huber  (Pa.  Sup.)  18  Atl.  334; 
Barbo  V.  Bassett  (Minn.)  29  N.  W.  198;  Mc- 
Kee  V.  Railway  Co.  (Iowa)  50  N.  W.  200. 
The  evidence  showed  that  appellee  had  been 
working  on  that  division  of  the  railroad  less 
than  two  months;  that  he  bad  been  over 
the  cattle  guard  but  twice,  In  the  daytime; 
that  bis  attention  had  never  been  called  to 
tbe  cattle  guard;  that  he  had  never  known 
of  an  open-pit  cattle  guard  In  yard  limits; 
and  that  he  was  hurt  before  sunrise,  on  a 
foggy  morning.  It  Is  not  contended  that  ap- 
pellee had  actual  knowledge  of  the  cattle 
guard,  and  the  Jury  were  Jnstlfled  In  find- 
ing that  the  facta  and  circumstances  did  not 
charge  him  with  knowledge  of  the  danger. 
Tbe  evidence  was  to  the  effect  that  open-pit 
cattle  guards  were  never  put  within  yard 
limits,  and.  If  every  cattle  guard  outside  of 
yard  limits  between  El  Paso  and  Houston 
had  open  pits,  the  presumption  would  not  be 
raised  that  one  bad  been  put  where  appellee 
and  other  witnesses  say  they  never  saw  one, 
within  yard  limits.  In  fact  the  conclusion 
from  the  testimony  Is  that  cattle  guards  of 
no  kind  shoidd  be  placed  In  yard  limits.  The 
Jury  was  Justified  In  finding  that  If  the  pit 
had  been  covered,  the  Occident  would  not 
have  occurred.  We  are  of  the  opinion  that 
there  was  no  assumption  upon  tbe  part  of 
the  court  tn  the  charge  tbat  the  rule  requir- 
ing brakomen  not  to  gq  between  moving  cars 
to  couple  or  uncouple  them  had  been  waived 
by  reason  of  knowledge  of  Its  habitual  vio- 
lation by  empIoy(^8,  but  that  this  question 
of  fact  was  left  for  the  Jury  to  determine. 
It  was  the  duty  of  the  court  to  Inform  the 
Jury  of  the  effect  to  be  given  to  it.  If  deter- 
mined In  the  affirmative.  The  charge  made 
an  admirable  presentation  to  the  Jury  of 
every  Issue  raised  by  the  pleading  and  evi- 
dence, and  was  as  favorable  to  appellant  as 
the  law  would  permit,  and  then  ia  no  Just 
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grouDd  of  complaint  In  r^rd  to  the  refusal 
of  the  court  to  ^re  the  varlonB  requested  In- 

BtrUCtlODS. 

It  Is  contended  by  appellant  that  although 
W.  B.  Martin,  the  division  superintendent  of 
nppellant,  had  fuU  knowledge  of  the  utter 
disregard  of  the  rule  In  Issue,  this  was  not 
notice  to  the  railroad  company.  We  are  of 
the  opinion  that  it  was.  The  Texas  authori- 
ties cited  by  appellant  do  not  assert  a  con- 
trary doctelne.  We  have  carefully  consid- 
ered every  point  raised  by  the  motion  for  re- 
hearing, and  we  adhere  to  the  opinion  that 
there  are  no  errors  of  law  necessitating  a 
reversal,  and  that  the  verdict  of  the  jury 
Auds  Justltlcatlon  In  the  statement  of  facts. 
The  motion  is  overruled. 


HINTZE  et  aL  v.  KRABBKNSCHMIDT  et  al. 
(Court  of  Civil  Appeals  ot  Texas.    Dec.  18, 
1897.) 

La:cdlord  and  Tknant— Adtbrsb  Possessiox— 
Trcspabh  to  Try  Titls— Impk(itemkst3— Stat- 

UTB  OF  FrADM— COSTHACT  FOR  CONVETANCR — 
TSMAXOT  IK  COMMOy— lOKKTITT— HSIRdBIP- 
ETIDBNCB— Opinions— iKSTHUOnOSB— Hashlbss 
Bkroh. 

1.  A  tenant  cannot  hold  possesBlon  derived 
from  his  landlord  and  contest  his  title  to  the 
land. 

2.  The  title  of  plaintiff  in  trespass  to  try  title 
is  sufficiently  established  where  he  shows  that 
defendants  went  into  possof^Rion  as  teuantH,  and 
retained  such  possession,  and  shows  the  death 
of  the  landlord,  and  plaintiff's  heirship. 

3.  Defendants  in  trespass  to  try  title  cannot 
recover  for  improvements,  where  they  entered 
as  tenants  at  will  under  a  lease  prnriding  that 
they  nii{;ht  occupy  and  cultivate  the  land  and 
uwn  the  crop8.  iu  consideration  of  their  care  of 
the  land,  payment  of  taxes,  and  improvements 
they  might  put  on  it 

4.  In  trespass  to  try  title  by  a  landlord 
against  a  tenant,  wherein  defendnnts  pleaded 
limitations,  the  jury  asked  whether  the  fact  of 
defendants'  ceasing  to  pay  taxes  in  the  land- 
lord's name,  and  naying  or  rendering  them  in 
their  own  name,  would  be  a  repudiation  of  the 
tenancv.  and  the  coi>rt  answered  that  such 
acts,  if  done,  were  circumstances  which  might 
be  considered,  but  did  not  alone,  as  a  matter 
of  law,  ccjstitute  such  repudiation,  and  that 
whether  there  was  repudiation  was  a  qucstlou 
for  the  jury.  Held,  that  such  answer  was  not 
a  charge  on  the  weight  of  evidence. 

5.  Notice  of  the  tenant's  adverse  posftession 
must  be  brought  home  to  the  landlord  before 
the  statute  will  begin  to  run  in  favor  ot  the 
tenant. 

Ct.  Where  defendnnts  in  trespass  to  try  title 
1-laim  that  they  held  adversely,  opinions  of  wit- 
nesses that  defendnnts  worked,  improved,  and 
acted  towards  the  land  as  a  reasonable  man 
would  act  towards  his  own  land,  and  indicated 
that  they  claimed  the  land,  are  not  admissible. 

7.  Where  the  charge,  in  an  affirmative  man- 
ner, stated  what  fact-s  were  necessary  to  be 
proved  to  justify  a  recovery  by  plaintiffs,  and 
the  evidence  established  such  facts,  defendants 
were  net  harmed  by  the  failure  to  give  an  ex- 
press charge  on  the  burden  of  proof. 

8.  A  tenant  .n  common  made  an  executoiy 
contract  with  an  attorney  to  recover  the  land, 
agreeing  to  give  h:m  one-half  the  land  for  his 
fiervices.  The  contract  wns  to  be  siicned  by  all 
the  co-tenants.  At  the  same  time,  aud  oa  part 
of  tlu.  coiitract,  said  teusnt  executed  to  the  at- 
torney a  deed  of  one-half  interest  in  the  land. 


The  other  tenants  never  signed  the  cootract, 
and  the  attorney  never  performed  his  part  of 
it  Had,  that  the  grantor's  title  was  not  de- 
vested by  said  deed. 

9.  AH  the  teuants  In  common  need  not  Join 
In  an  action  to  recover  the  entire  tract  from  one 
holding  without  title. 

10.  Defendants  in  trespass  to  try  title  cannot 
avail  themselves  of  any  benefit  of  a  deed  from 
one  of  plaintiffs,  who  are  tenants  in  common, 
to  a  third  person,  without  connecting  them- 
selves with  such  title. 

11.  An  01  al  agreement  that  one  may  occupy 
land  until  the  owner  shall  demand  possession 
may  be  executed  within  a  year,  and  It  is  there- 
fore not  within  the  statute  of  frauds. 

12.  The  admisition  of  improper  evidence  is 
harmless,  where  the  same  fact  is  shown  by 
proper  evidence. 

13.  In  trespass  to  try  title  by  K.  and  others, 
claiming  to  be  heirs  of  C,  it  was  not  error  to 
admit  declarations  of  G.  in  regard  to  having 
changed  his  name  from  K.  to  C;  that  it  was 
generally  understood  In  the  community  that  K. 
was  C's  brother*  and  that  0.  was  understood 
to  be  and  passed  as  a  single  man. 

14.  Where  a  charge  is  correct  as  far  as  it  goes, 
a  party  canoot  complain  that  it  was  not  full 
enongh,  unless  lie  aslced  a  special  charge  sup- 
plying the  deficiency. 

Appe^  from  district  court,  Dallas  connty: 
W.  J.  J.  Smith,  Judge. 

Trespass  to  try  title  by  Eld  Krabbenschmldt 
and  others  against  Ernest  Hlntse  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.  Affirmed. 

J.  W.  Moore  and  A.  W.  May,  for  appellants. 
Oeo.  A.  Titterlogton,  for  appellees. 

FINLET.  C.  J.  Thl»  suit  was  filed  In  tres- 
pass to  try  title  on  August  4,  1896,  by  plain- 
tiffs, as  the  sule  survtvlUR  heirs  of  Henry  H. 
Cook,  a  Uermnn.  I'lalotiffs'  contention  was 
that  the  real  name  of  Henry  B.  Cook  was 
I  Henry  B.  Krablienschmldt;  that  plaintiff 
Marie  E.  Krabbenschmldt  was  his  mother, 
and  the  other  plaintiffs  were  sister  and  broth- 
ers; that  Cook  left  Germany  In  1865,  dban- 
god  bis  name  from  Krabbenschmldt  to  Cook 
while  he  lived  In  Cincinnati.  Ohio,  came  to 
Texas  later,  bought  the  land  in  controversy, 
and,  taking  the  deed  in  the  name  of  H.  B. 
Cook,  in  1874,  delivered  possession  of  the  land 
to  defendants  in  1878  or  1879,  who  agreed,  for 
the  use  of  said  land,  to  improve  the  land,  pay 
the  taxes,  and  give  it  up  when  he  called  for 
It;  that  he  went  to  Arizona  in  1879.  and  there 
died,  unmarried  and  without  Issue.  Defend- 
ants pleaded  not  guilty.  iKUItatlons  of  five 
and  ten  years,  and  improvements  in  good 
faith.  '  On  February  5,  IVffi.  the  cause  was 
tried  before  a  Jury,  and  resulted  In  a  general 
verdict  and  Judgment  for  plaintiffs.  Defend- 
ants have  iM^pealed  to  this  court 

Opinion. 

The  evidence  Jnstllled  the  Jury  In  coming 
to  Qxe  following  conclusions  of  fact,  and,  in 
support  of  the  verdict,  we  give  them  as  tiie 
conclusions  of  this  court:  (1)  PialntlfCs  were 
shown  to  be  the  only  living  heirs  of  H.  B. 
Cook.  H.  B.  Cook  was  not  the  original  true 
name.  The  original  name  ^vas  Henry  Krab- 
bens<'limldii  and  the  c^aI^  was  made  after 
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the  party  came  from  Germany  to  the  United 
Slates,  because  of  the  difficulty  in  pronoim- 
<-hig  his  name  In  English  U.  B.  Cook,  alias 
Henry  Krabt)en9chmldt,  was  shown  to  be 
dead.  (2)  A  deed  to  the  land  in  controversy 
from  one  ObeDchain  to  H.  B.  Cook  was  read 
in  evidence,  and  iwssesslon  by  said  Cook  un- 
der tbls  deed,  prior  to  the  possession  of  de- 
fendants, was  proven.  (3)  It  was  proven  that 
defendants  went  into  possession  of  the  laud 
as  tenants  at  will  of  U.  B.  Cook.  It  was 
agreed  that  they  might  occopy,  cultivate  the 
land,  and  own  the  crops  raised  upon  It  In 
4-onstderation  of  their  care  of  the  land,  pay- 
ment of  taxes,  and  the  Improvements  they 
might  put  upon  it.  The  Improvements  placed 
upon  the  land  by  defendants  were  placed 
thereon  under  this  contract.  (4)  It  was  not 
shown  that  defendants  had  held  peaceable  ad- 
verse possession  of  the  land  for  the  period  of 
10  years  next  preceding  ttie  Institution  of  this 
suit. 

Upon  tbls  state  of  facts  we  pronounce  these 
graeral  legal  conclusions: 

1.  A  tenant  will  not  be  permitted  to  hold 
possession  derived  from  the  landlord,  and 
contest  bis  title  to  the  laud.  Casey  v.  Han- 
rick,  69  Tel.  48,  6  S.  W.  405;  Word  v.  Drouth- 
rtt,  44  Tec  371;  Tyler  t.  DavlB,  61  Tex.  674. 

2.  It  being  bbown  that  defendants  went  Into 
possession  as  teuants  of  H.  B.  Cook,  and  re- 
tained the  posE>ess;on  thus  acquired,  and  the 
deatta  of  Cook  and  the  heirship  of  plalutUfs 
\*eing  established,  this  was  sufflclent  proof  of 
title  to  antborlze  a  recovery  by  plaintiffs. 

3.  Defendants'  possession  not  belnff  adverse, 
iheir  defense  of  limitations  failed. 

4.  The  defendants  were  not  entitled  to  re- 
cover for  Improvements  placed  upon  the  land 
by  them,  Iwcause  they  were  placed  there  un- 
der the  contract  of  tenancy,  and  not  In  good 
faith,  believing  that  they  had  title  to  the  land, 
or  that  they  would  be  paid  for  such  Improve- 
ments otherwise  than  by  the  use  of  the  land. 

In  addition  to  these  general  conclusions,  we 
will  notice  the  principal  reasons  assigned  for 
a  reversal  ot  the  Judgment: 

1.  It  is  assigned  that  the  court  erred  in  a 
special  charge  given  In  answer  to  a  question 
propounded  by  the  Jury,  as  follows:  "Gen- 
rlemen  of  tbe  Jury:  You  aab  further  Instruc- 
tion in  the  above  cause,  as  follows:  'Judge: 
Would  the  fact  that  of  defendante  ceasing  to 
pay  taxes  In  the  landlord's  name,  and  pt^lng 
Them  or  rendering  them  in  their  own  name,  be 
R  repudiation  of  the  contract,  in  the  meaning 
of  the  law?*  Tou  are  Instructed  that  the  acts 
.seated  In  your  question,  if  yon  find  they  vrere 
•lone  from  the  evidence,  are  circumstances 
which  may  be  considered,  but  do  not  alone, 
as  a  matter  of  law,  constitute  such  repudia- 
tion. Whether  there  was  repudiation  is  a 
question  of  fact  for  your  determination."  It 
Is  contended  that  this  charge  la  upon  the 
welgbt  of  the  evidence.  We  do  not  regard 
the  charge  as  being  upon  the  weight  of  the 
evldoice.  We  will  add,  however,  that  the 
proof  did  not  diow  that  defendants  first  ren- 


dered and  iteld  taxes  on  the  land  In  the  name 
of  Cook,  and  aftem-ards  changed  and  ren- 
dered the  land,  and  paid  the  taxes  in  their  own 
names.  Defendants'  testimony  showed  that 
since  the  year  ISHi!  they  bad  rendered  and 
paid  the  tx\xm  on  the  land  in  their  own  names 
continuously,  ever>'  year,  but  It  Is  not  shown 
that  previous  thereto  they  rendered  the  land 
and  paid  the  taxes  In  the  name  of  the  land- 
lord. Cook.  It  would  seem,  under  this  con- 
dition of  the  evidence,  that  appellees  might 
comiilaln  of  the  instruction,  but  we  can  see 
no  harm  that  could  have  resulted  to  appel- 
lants from  it.  The  contention  Is  that  the  de- 
feudants  i-epuditited  the  title  of  their  landlord, 
and  belrl  adverse  to  such  title  for  a  period  of 
10  years:  that  this  evidence  tended  to  estab- 
lish that  fact;  and  that  the  charge  of  t^e 
court  restricted  the  weight  of  the  evidence. 
I  When  it  Is  shown,  as  was  done  In  this  case, 
that  the  defendants  went  Into  possesion  as 
tenants,  a  trust  relation  Is  established  be- 
tween them  and  their  landlord,  and  their  pos- 
session does  not  become  adverse,  without 
some  open,  hostile  act  Inconsistent  with  suidi 
relation.  Indicating  clearly  and  unequivocally 
an  Intention  to  bold  adversely.  Carter  v. 
Town  of  ta  Grange,  00  Tex.  638;  Warren  v. 
Prederichs,  83  Tex.  380,  18  8.  W.  760;  Udell 
V.  Peak,  70  Tex.  561,  7  3.  W.  786.  In  the 
case  of  Udell  v.  Peak,  above,  It  19  said:  "It 
is  well  settled  that  before  a  tenant  can  dis- 
pute the  title  of  bis  landlord,  and  Invoke  the 
statute  of  limitations  In  bis  own  favor,  as 
against  the  titie  of  his  landlord,  be  must  re- 
pudiate bis  tenancy,  and  notify  bis  landlord  of 
the  fact,  and  then  the  statute  will  only  run 
from  the  time  of  such  notice."  In  the  fur- 
ther course  of  the  opinion  It  Is  stated  that 
what  acts  will  constitute  a  repudiation  of  the 
tenancy  has  not  been  declared  by  the  law,  and 
must  depend  upon  the  particular  facts  of  each 
case.  The  question  of  what  will  be  sufficient 
notice  to  the  landlord  is  also  made  to  depend 
upon  the  facts  of  the  particular  case.  It  Is 
quite  certjiln,  however,  that  some  fact  must 
be  brought  to  the  attention  of  the  landlord 
which  is  sufficient  in  its  nature  to  suggest,  to 
a  reasonably  prudent  person,  that  the  posses- 
sion of  the  tenant  has  become  adverse.  The 
landlord  cannot  be  supposed  to  be  on  the 
lookout  for  acts  of  disloyalty  on  the  part  of 
bis  tenant,  and  no  such  act  sbotdd  be  regard- 
ed as  notice  to  him  unless  it  be  shown,  or 
can  be  rea.sonably  inferred,  that  the  landlord 
was  cognizant  of  it  This  discussion  meets 
the  second  assignment  of  error  well  as  the 
ftrst,  the  former  of  which  complains  that  the 
charge  required  that  notice  of  the  adverse  pos- 
session should  be  brought  home  to  the  land- 
lord, or  the  plaintiffs,  claiming  through  him. 
See,  also,  the  following  cases:  Howard  r.  Mc- 
Kenzle.  54  Tex.  187;  Smith  v.  Miller.  63  Tex. 
75;  Flanagan  v.  Pearson,  61  Tex.  304.  305. 

2.  AppeUants  complain  of  the  action  of  the 
court  in  striking  out  the  answers  of  certain 
witnesses  who  testlfled  by  depositions.  The 
answers  simply  gave  the  opinion  of  the  wit- 
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□rsscs  npon  a  matter  whtch  did  sot  anthor- 
ize  such  testimony.  They  were,  10  effect, 
that,  in  the  opinion  of  the  witoessea.  the  de- 
fendants worked,  Improved,  and  acted 
townrdB  the  land  as  a  reasonable  man  would 
act  towards  his  own  land,  and  Indicated  that 
they  claimed  the  land.  SonnefleM  t.  May- 
ton  (Jex.  CiT.  App.)  39  S.  W.  168;  RaUway 
Co.  V.  Ro.naou,  61  Tex.  617. 

3.  Appellants  assign  that  the  court  erred 
In  not  giving  their  special  charge  upon  the 
burden  of  proof.  The  special  charge  asbed 
stated  the  several  facts  necessary  to  be  prov- 
ed by  plalntlfTs,  and  instructed  that  the  bur- 
den was  upon  plaintiffs  to  prove  each  of 
those  facts,  and.  If  the  proof  failed  to  estab- 
lish them,  the  verdict  should  be  for  defend- 
ants. The  general  charge  did  not  contain 
any  speclflo  instruction  as  to  the  burden  of 
proof.  The  charge,  In  an  affirmative  man- 
ner, stated  what  facts  were  necessary  to  be 
proved  to  Justify  a  recovery  by  plaintiffs. 
The  evidence  overwhelmingly  established 
these  facts,  and  the  appellants  have  not  been 
Injured  by  the  failure  of  the  court  to  give 
an  express  charge  upon  the  burden  of  proof. 
*  4,  The  refusal  of  this  special  charge  Is  as- 
signed as  error,  to  wit;  "You  are  Instructed 
that  a  deed  has  been  Introduced  In  evidence 
showing  that,  before  the  filing  of  this  suit, 
the  plaintiff  Ed  Krabbenschraldt  conveyed  a 
half  interest  In  said  lauds  to  S.  D.  Bond.  If 
you  find  that  said  deed  was  so  executed  by 
said  Krabbcnschmldt,  and  If  said  Krabhen- 
schmldt  did  not  own  more  than  a  half  Inter- 
est In  said  lands,  you  will  And  against  said 
Ed  Krabbenarhmidt.  (2)  The  court  further 
tells  you  that  the  undisputed  proof  shows 
that  the  said  Krabbensehmldt,  before  the  fil- 
ing of  this  suit,  did  convey  his  entire  Inter- 
est in  said  lands  to  said  S.  D.  Bond,  and  yon 
will  find  for  defendants  as  against  said  Ed 
Krat>l)enBphmidt."  The  evidence  In  rela- 
tion to  this  matter  showed  that  Ed  Krab- 
bensehmldt entered  into  an  executory  con- 
tract with  S.  D.  Bond  to  recover  this  land  by 
settlement  with  defendants,  or  suit  against 
them,  and  agreed  to  give  him  one-half  of  the 
land  for  his  services.  A  contract  was  drawn 
up,  to  he  signed  by  all  the  parties  who  were 
plaintiffs  herein,  and  was  sent  to  Germany 
for  the  signatures  of  all  the  parties  except 
Ed  Krabbensehmldt  At  the  same  time,  and 
as  a  part  of  this  contract,  Ed  Krabben- 
scbmidt  executed  the  deed  In  question.  The 
other  parties  never  agreed  to  the  contract, 
and  Bond  never  performed  hlB  part  of  the 
contract.  The  deed  Is  not  contained  In  the 
record,  and  the  date  of  the  transaction  Is  not 
shown.  There  wag  no  error  In  refusing  this 
charge,  for  these  reasons:  (a)  The  title  of 
Ed  Krabbensehmldt  to  the  land  was  not  de- 
vested out  of  him  by  this  transaction;  It 
waa  merely  a  contract  for  a  contingent  In- 
terest in  the  land,  conditioned  npon  its  re- 
covery through  the  services  of  Bond,  whlcli 
were  never  performed,  (b)  The  other  plaln- 
tlffg,  being  tenants  In  common  with  Ed  Krab- 


bensehmldt, or  bis  assignee,  would  have  the 
right  to  recover  the  entire  tract  against  a 
defendant  without  title.  Louder  v.  Schluter, 
78  Tex.  103,  14  S.  W.  200,  207.  (c>  The  de- 
fendants could  not  avail  themselves  of  any 
benefit  of  the  deed  from  Ed  Krabbensehmldt 
to  Bond  without  connecting  themselves  with 
such  title.  McKie  t.  Anderson,  78  Tex.  209i. 
14  S.  W.  676. 

5.  Appellants  further  urged  that  the  rental 
contract  was  for  a  greater  period  than  one 
year,  and  for  that  reason  was  void,  under 
the  statute  of  frauds.  The  contract  was  to 
the  efl^ect  that  the  defendants  were  to  oc- 
cupy the  laud  until  Cook  should  demand  pos- 
session. This  contract  could  have  been  ful- 
ly executed  within  a  year,  and  was  not  with- 
in the  statute  of  frauds.  Warner  v.  Rail- 
way Co.,  104  U.  S.  41S,  18  Sup.  Ct.  147;  Id.. 
4  C.  C.  A.  673,  54  Fed.  922. 

6.  It  is  contended  that  the  court  should  not 
have  admitted  proof  of  the  rental  contract 
because  there  were  no  allegations  to  Justify 
such  proof.  If  there  was  any  necessity  for 
special  allegations  as  to  the  fact  that  defend- 
anta  held  the  land  as  tenants  of  Cook,  such 
allegations  are  to  be  found  in  plaintiffs*  sup- 
plemental petition,  which  was  used  npon  the 
trial  without  objection. 

7.  Complaint  Is  made  that  the  court  allow- 
ed proof  to  be  made  of  declarations  of  Cook 
In  regard  to  the  matter  of  the  change  of  his 
name;  that  It  was  generally  understood  In 
the  community  that  Ed  Krabbensehmldt  waa 
Cook's  brother,  and  that  Cook  was  under- 
stood and  passed  to  be  a  slngle^man.  There 
was  positive  evidence  to  the  effect  that 
Cook's  real  name  was  Henry  Krabl»en- 
Bchmidt,  and  that  he  changed  It  to  Cook; 
that  Ed  Krabbcnschmldt  was  his  brother, 
and  that  he  (Cook)  was  a  single  man.  There 
was  practically  no  evidence  to  the  contrary, 
and  the  facts  were  sufficiently  established 
without  the  aid  of  this  testimony.  Therefore. 
If  the  court  had  erred  In  this  particular,  we 
would  not  feel  Inclined  to  treat  the  error  as 
material.  We  are,  however,  of  the  opinion 
that  the  evidence  was  admissible,  under  the 
latitude  generally  allowed  in  proof  of  per- 
sonal Identity,  heirship,  etc.  Howard  t. 
Bnssell,  75  Tex.  179.  12  S.  W.  525. 

8w  Appellants  complain  of  the  ninth  para- 
graph of  the  court's  charge,  In  that  it  did 
not  fully  and  snfUclently  snhmit  to  the  Jury 
the  Issue  of  Improvements  In  good  faith. 
The  ehar£^  is  not  complained  of  as  being:  in- 
correct, as  far  as  it  goes,  but  the  complaint 
is  that  tt  Is  not  full  enough  npon  the  Issue. 
The  appellants  should  have  aafeed  a  special 
charge.  If  the  charge  was  not  full  enongli. 
and,  not  having  done  so,  they  cannot  be 
heard  to  complain.  We  may  further  say 
that  there  was  no  proper  basis  in  the  proof 
for  the  dalm  of  Improvements  in  good  fattb. 
A  party  who  places  improvements  npon  land 
while  occupying  It  as  a  tenant  cannot  recor- 
er  therefor.  In  the  absence  of  an  agreement 
to  pB7  for  them  1^  the  ownor  of  tbc  land 
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(Bondles  T.  Ivey  [Ter.  CIt.  App.]  89  S.  W. 
158);  and  we  know  of  no  authority  Bupimrt' 
log  the  proposition  that  the  mere  belief  of 
th«  party  that  he  will  acquire,  or  has  ac- 
qoired.  title  by  limltatloiu,  would  justify  a 
reooTery  for  Improvemmts  In  good  faith. 
This  point  is,  howerer,  nimeeessary  to  be  de- 
termined. 

We  hare  carefully  considered  every  propo- 
Bltlon  urged  by  appellants,  and  are  of  the 
opinion  that  no  reversible  error  was  commit- 
ted upon  the  trial.  Indeed,  we  are  of  opin- 
ion that  no  other  Judgment  could  have  been 
properly  rendered  In  the  case.  Judgment 
affirmed. 


SMITH  et  ah  v.  OJEKHOLM  et  aL 
(Comt  of  Grfk  Appeals  of  Texas.   Jan.  26, 

1898.) 

BiLU  AMD  noTB^DiscHAKaK  or  l3[D(msiR<^n- 

DKXCB. 

1.  In  an  action  on  notes  given  fbr  land,  and 
to  foreclose  the  vendor's  lien,  against  a  maker 
iind  an  indoTBer,  at  the  second  term  of  court 
after  maturity  of  the  notes,  it  nppeared  thst 
tuch  maker  was  InsolTeot;  that  the  loud  was  not 
worth  the  amount  of  the  debt:  that,  if  plaintiff 
had  sued  at  the  first  term,  the  proceeds  of  a 
B<ile  of  the  Isnd  would  have  pnid  the  notes; 
that  suit  might  have  been  brought  at  said  first 
term  with  due  diligence;  and  that  anid  notes 
were  not  protested.  Held,  that  naid  indorser 
wRs  released,  under  Rev.  St.  189*5,  arts.  304, 
1204.  providing  that  the  linbilitv  of  an  indoner 
may  be  fixed  without  protest  by  suit  against 
him  before  the  first  term  of  court  to  which  the 
puit  can  be  broucht,  or  by  such  suit  before  the 
second  term,  showing  good  cause  why  suit  was 
not  broasht  before  the  first  term;  and  that,  in 
rase  the  rtotate  is  not  complied  with,  the  in- 
dorser wiU  be  discharged,  with  certain  excep- 
tions. 

2.  A  deed  from  the  indorser  and  his  co-tndors- 
er  (the  vendors)  to  said  maker,  made  to- correct 
the  field  notes  of  the  survey  and  reducing  the 
smnnnt  of  the  land  by  which  the  notes  were 
secured  from  320  acres  to  2G3  acres,  and  stfpn* 
Inting  for  a  lien  on  the  203  acres,  was  admissi- 
ble to  show  that  the  indoriiers  bad  reduced  the 
security. 

Appeal  from  district  court,  Coleman  county; 
J.  O.  Woodward,  Judge. 

Action  by  Fraucis  Smith  &  Co.  against  J. 
M.  OJ?rholm  and  B.  J.  Coleman,  in  which 
there  was  a  judgment  against  defendant  Ojer- 
luilm  by  defanlt  ii'Tom  a  judgment  In  favor 
of  defendant  Coleman,  plaintiffs  appeal.  Be- 
^'ersed. 

This  suit  was  broogbt  April  8,  1898,  1^ 
pellants,  Francis  Smith  &  Co.,  against  appel- 
lees, J.  M.  OJerholm  and  J.  B.  Coleman,  on 
three  promissory  notes  of  date  December  31, 
18S8.  due.  respectively,  on  or  before  December 
3U  1803,  1891,  and  1895,  for  $60.95  each,  exe- 
cated  by  OJerholm  to  J.  B.  Coleman  and  J,  D. 
DsTldsoo,  payable  at  the  First  National  Bank 
of  Orieman.  Tex.,  bearing  Interest  at  10  per 
msL  per  annum;  and  to  foreclose  vendor's 
Hen  apm  the  820  acres  of  land  described  In 
Oe  petition,  tat  wUdi  Uie  notes  were  executed 
n  part  of  Uw  porcbase  money;  which  notes 
were  Indorsed  by  Ooleman  and  Davidson,  the 


l^ayees,  to  Francis  Smith,  Caldwell  ft  Co.,  and 
by  thum  to  the  Northern  Counties  Invratmmt 
Trust  Company,  Limited,  without  recourse, 
and  by  the  trust  company  to  plaintiffs,  Fran- 
cis Smith  &  Co.,  without  recourse.  The  peti- 
tion alleges  that  J.  D.  Davidson  was  dead  bfr- 
fore  the  Institution  of  the  suit,  and  was  a  n«i- 
resident  of  the  state,  and  was  wholly  Insol- 
vent. The  district  court  of  Coleman  county. 
In  which  the  suit  was  brought,  convened  by 
law  on  the  first  Mondays  In  February  and  Sep- 
tember, and  plaintiffs  set  up  as  an  excuse  for 
not  instituting  suit  at  the  first  term  of  the 
court  after  the  notes  fell  due  tiiat  the  maker. 
J.  M.  OJerholm,  was  actually  and  notoriously 
Insolvent  at  the  execution  and  maturity  there- 
of, and  that  his  residence  at  maturity  was 
unknown  to  plaintiffs,  and  could  not  be  ascer- 
tained by  the  use  of  reasonable  diligence,  nntll 
a  short  time  before  suit,— setting  up  the  dili- 
gence tised;  that  plaintiffs  wrote  to  him  at 
Ills  former  place  of  residence,  which  was  In 
Fisher  comity,  Texas,  but  could  hear  nothing 
from  him;  that  be  moved  from  there  to  some 
place  unknown  to  plaintiffs,  and  plalntlffB  used 
diligence,  bnt  could  not  ascertain  his  place  of 
residence,  until  a  short  time  before  salt  OJer- 
holm did  not  answer,  but  was  served  with  ci- 
tation. Defendant  Coleman  answered  general 
and  special  demurrers,  general  denial,  and  spe- 
cially that  be  was  Indorser  or  surety  on  the 
notes.  Februaiy  6,  1897,  the  case  being  Bob> 
mftted  to  the  court  without  a  jniy,  judgment 
was  rendered  for  plaintiffs  against  Ojcrholm 
by  defbult,  and  foreclosing  the  Hen  iqhhi  the 
land  as  i>rayed  for,  and  In  favor  of  defendant 
Coleman,  from  which  plaintiffs  have  appealed. 

Findings  of  Fact. 

The  execution  of  the  notes,  tiie  Indrasement 
thereon,  and  the  vendor's  Hen  were  proved,  as 
alleged,  and  the  only  controversy  upon  the 
facts  Is  concerning  the  release  of  the  Indorser 
Coleman,  In  whose  favor  the  court  rendered 
judgment.  Ojerholm  was  Insolvent  as  to  gen- 
eral unsecured  debts,  as  alleged;  bnt  we  find 
that  that  Insolvency  would  not  affect  tbe  debt 
due  by  tbe  notes  sued  on,  the  amount  of  the 
original  price  of  the  land  having  been  reduced 
by  payments  on  the  part  of  Ojerholm;  bo  that, 
if  plaintiffs  had  Instl^ted  suit  In  time  to  fix 
the  liability  of  the  Indorse',  the  land  was  am- 
ple security,  and  would  have  been  of  equal  or 
greater  value  than  the  amount  of  the  debt  due 
by  tbe  notes.  The  Buit  might  have  been 
brought  on  all  the  notes,  and  to  foreclose  the 
lien,  on  maturity  of  the  last  note  sued  on,  fall- 
ing due  December  81,  1893;  and,  if  suit  had 
been  brought  In  time  to  fix  the  liability  of  tiie 
lnd(HYier,  the  proceeds  of  the  sale  of  the  land 
would  have  been  more  than  sufficient  to  pay 
the  debt.  Ojerholm  extracted  to  give  $2  per 
acre  fbr  the  320  acm  of  land.  He  paid  cash 
$213.85,  and  gave  hts  seven  notes  for  the  bal- 
ance for  f60.9S  each,  due,  respectlvdy,  De- 
cember SI,  1869,  1890,  1891,  1802,  1888,  18M, 
and  1895;  tbe  three  last  being  the  notes  sned 
on.   OJerholm  paid  the  other  four  notes. 
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Hiving  proper  effect  to  the  conclusions  of  the 
("ourt  upon  the  facts  consistent  with  the  Judg- 
meat,  we  Hod  that  about  January  1,  1894,  the 
land  was  still  worth  92  per  acre,  and  at  any 
time  during  that  year  the  land  would  have 
brought  more  than  enough  at  forced  sale  to 
pay  the  last  three  notes.  OJerh(rfin  put  no  im- 
provements upon  the  land,  and  It  decreased  in 
value,  BO  that  at  the  time  of  trial  It  was  not 
worth  as  much  as  HO  cents  per  acre.  In  def- 
erence to  the  Judgment  of  the  court  below,  we 
find  that  plaintiffs  did  not  use  proper  dillgonce 
to  ascertain  the  residence  of  Ojerholm  so  as 
to  sue  htm,  and  foreclose  the  lieu  upon  the 
land,  and  thereby  save  the  debt,  nor  io  time 
lo  fix  the  liability  of  the  Indorser.  Ojerbolni 
i-eslded  In  Fisher  county,  where  the  land  In 
stUt  Is  situated,  in  1893  and  18&4,  and  In  ISOr* 
he  resided  in  Hutto,  Williamson  county,  and 
thence  he  moved  to  Travis  county,  where  he 
was  sued.  It  does  not  appear  but  that,  by 
tlie  use  of  reasonable  diligence,  tdalDtllEB  miftht 
liare  ascertained  his  residence,  so  as  to  obtain 
service  upon  him  In  time  to  fix  the  liability 
of  the  indorser  by  suit  at  the  first  term  of  the 
court  after  the  last  note  fell  due:  certalnlj' 
after  the  other  two  notes  fell  due.  The  notes 
were  not  protested. 

R.  W.  Brown  and  Randolph  &  Craig,  for  ap- 
pellants.  J.  P.  Ledbetter,  for  appellees. 

COLIiAKD.  J.  (after  stating  the  facts).  The 
.  statute  provides  that  the  liability  of  an  Indors- 
er of  a  promissory  note  may  be  fixed  without 
protest  by  the  Institution  of  suit  against  him 
)>efore  the  first  term  of  the  court  to  which  the 
ituit  can  be  brought  after  the  right  of  action 
shall  accrue,  or  by  such  suit  before  the  SfC- 
ond  term  of  the  court  after  the  right  of  ac- 
tion shall  accrue,  showing  good  cause  why 
suit  was  not  brought  before  the  first  term- 
next  after  the  right  of  action  accrued.  Rev. 
St.  1895.  art.  304.  The  statute  must  be  com- 
plied with,  else  the  Indorser  will  be  discharged, 
unless  the  holder  of  the  note  is  relieved  of  the 
necessity  of  suit  against  the  maker  by  reason 
of  the  fact  that  he  resides  beyond  the  limits 
of  the  state,  or  in  such  part  of  the  same  that 
he  cannot  be  reached  by  the  ordinary  process 
of  law;  as,  when  his  I'esldence  is  unknown, 
and  cannot  be  ascertained  by  the  use  of  rea- 
sonable dlllgeuce,  Is  dead,  or  actually  or  noto- 
riously insolvent.  Rev.  St.  1895,  art  i:i04; 
Burrow  v.  Zapp,  69  Tex.  474,  6  S.  W.  783. 
Plaintiffs'  excuse,  set  up  In  the  petition,  thai 
the  residence  of  Ojerholm  was  unknown,  and 
could  not  be  ascertained  by  reasonable  dili- 
gence at  the  first  term  of  the  court  after  suit 
might  have  been  brought,  was  not  sustained 
by  the  evidence,  and  the  court  did  not  err  in 
so  holding. 

As  to  OJerholm's  insolvency,  he  was  not  Ui- 
solvent  at  the  time  of  the  accrual  of  the  cause 
of  action  on  the  notes,  because,  when  suit 
might  have  been  brouffht,  the  land,  at  forced 
sale,  was  worth  more  than  the  debt 

If  Coleman  had  been  liable  as  a  guarantor,— 


which  la  more  strict  than  the  liability  of  an 
Indorner.— the  failure  to  sue  until  the  land  de- 
preciated In  value  so  as  to  be  worth  less  than 
the  debt  would  iiave  discharged  him  as  guar- 
antor; and  we  think  the  rule  should  l>e  aa 
strict  in  favor  of  an  Indorser.  Galbralth  v. 
Townaend.  1  Tex.  Civ.  App.  447,  20  S.  W. 
943;  Daniel.  Neg.  Inst  1754.  Plaintiffs  could 
have  Instituted  their  suit  and  their  cause  of 
action  accrued  on  all  the  notes,  and  to  fore- 
close their  lien,  after  default  of  payment  after 
maturity  of  the  note  failing  due  December  31, 
1893.  In  such  case,  the  Interest  on  the  notes 
not  due  at  the  time  of  trial  would  be  abated, 
and  the  rights  of  the  parties  adjusted  under 
well-settled  rules  of  equity.  But,  aside  from 
this,  no  diligence  was  shown  why  salt  was  not 
brought  to  the  first  term  of  court  after  ma- 
turity of  the  last  note  falling  due. 

Appellants'  tlilrd  assignment  of  error  is  that 
the  eourt  erred  in  excluding  a  deed  from  J. 
B.  Coleman  and  J.  D.  Davidson  to  J.  M.  OJer- 
h(Am.  of  date  the  19th  day  of  December,  1892. 
claiming  that  it  was  admissible  for  the  pur- 
pose of  showing  that  J.  B.  Coleman,  and  J.  D. 
Davidson,  by  his  attorney  in  fact  J-  B.  Cole- 
man, by  the  deed  released  to  OJerUolm  67 
acr^  of  the  land  upon  which  the  notes  sned  on 
wore  a  lien,  and  diminished  plaintiffs'  securi- 
ty; and  to  show,  in  connection  with  the  testi- 
mony of  Ojerholm,  that  defendant  J.  B.  Cole- 
man acknowledged  that  there  was  a  shortage 
of  157  acres  In  the  land, — the  proof  showing 
that  this  land  was  the  only  property  owned  by 
Ojerholm.  The  court  excluded  the  deed  upon 
the  objection  that  it  was  Irrdevant  and  Imma- 
terial. We  believe  It  was  erroneous  to  exclude 
the  deed  upon  the  objection  made  to  It.  The 
testimony  as  to  the  value  of  the  land  showing 
the  solvency  of  Ojerholm  as  to  the  debt  sued 
on  related  to  the  full  320  acres,  and  not  to  lt.>! 
value  57  acres  short.  The  deed  was  a  deed  made 
to  correct  the  field  notes  of  the  8ur\-ey,  redu- 
cing it  to  263  acres,  and  stipulating  for  a  Hen 
on  that  much  land.  It  was  reversible  error  to 
exclude  the  deed,  and  for  that  reasm  the  Judg- 
ment of  the  lower  court  is  reversed,  and  tho 
oause  remanded.   Reversed  and  remanded. 


BROWN  V.  LEATH. 
(Court  of  Civil  Appeals  of  Texas.  Feb.  2, 1898.» 

Statement  of  conclusions  of  fact.   For  the 

opinion,  see  42  S.  W.  655. 

COLLARD,  J.  Upon  requeat  of  appelant, 
we  file  the  following  conclusions  of  fact  In 
this  case,  to  wit: 

Conclusions  of  Fact. 

(I)  It  was  agreed  by  the  parties  to  the  suit 
that  on  and  long  prior  to  the  1st  day  of  March, 
1893.  the  land  sued  for  by  plaintiff  (api>ei- 
lani)  was  owned  by  W.  W.  I^ock,  by  title  In  fee 
simple.  (2)  March  1,  1893,  W.  W.  Lock  and 
bis  wife,  Laura  A.  Lock,  executed  a  deed  of 
trust  to  R.  L.  Brown,  trustee,  conveying  (with 
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other  lands)  the  land  tn  suit  to  the  trustee,  to 
secure  a  uote  of  (6,500,  and  Interest  and  at- 
torney's fees.  (3)  On  the  16th  of  February, 
IS!)."),  tbe  Scottish-American  Mortgage  Com- 
pany, Limited,  sued  in  the  district  court  of 
Travis  county,  on  the  claim  secured  by  the 
deed  of  trust,  and  to  foreclose  a  lien  on  the 
land  now  In  suit,  in  which  suit  the  court  ren- 
dered Judgmait  for  the  plaintiff  tor  the  debt  of 
f  S,27a92,  against  W.  W.  Lock  and  other  de- 
fendanta,  and  foreclosed  the  lien,  as  pno^ed  for, 
ordering  sale  of  the  land,  upon  which  an  order 
of  sale  issued  May  7,  1805,  addressed  to  the 
pn-per  officer  of  Hays  county,  requiring  sale 
of  the  land,  which  was  returned  by  the  officer, 
showing  levy  on  the  land,  advertisement  of 
the  sale,  and  sale  In  regular  order  on  the  first 
Tuesday  In  June,  1S9S,  to  R.  L.  Brown,  the 
plaintiff  in  this  suit,  for  $4,000.  The  sheriff 
selling  the  property  made  and  executed  a  deed 
to  B.  L.  Brown,  June  4,  1885,  to  the  land, 
pursuant  to  the  sale,  which  was  duly  acknowl- 
edged and  recorded  in  Hays  county  Jime  17, 
1S95.  Tbe  order  of  sale  ordered  the  officer 
executing  the  same  to  put  the  purchaser  In 
possession.  (4)  The  defendant  in  the  suit  (ap- 
pellee) rented  the  farm  tm  the  land  (75  acres) 
from  W.  W.  Lock  for  the  years  1891,  1892, 
1803,  lSi)4,  and  1805,  but  did  not  rent  the  rest 
of  the  survey.  In  ISM  (September  20th,  It 
was)  he  rented  the  75  acres  from  I-«ck  for 
the  year  1895  at  $4  per  acre,  and  on  that  day 
]«id  him  the  rent.  He  planted  and  cultivated 
llie  land,— jO  acres  In  cotton,  and  22^^  acres  in 
com,  and  about  2  acres  la  cane,  and  %  an  acre 
In  potatoes  and  garden.  On  May  8,  lSt>o.  the 
com  and  cotton  were  up,  hoed,  and  plowed 
out.  On  June  4,  1S95,  the  corn  was  In  full 
silk,  and  the  cotton  blooming.  And  the  cot- 
ton and  com  grew  to  maturity,  and  the  tenant 
was  gathering  the  same,  when  It  was  levied 
<>D  under  the  writ  of  sequestration  sued  out 
i)y  the  plaintiff.  The  levy  was  made  October 
2,  1S05,  by  J.  P.  Hnll,  deputy  sheriff.  Pre- 
vious to  the  levy,  I^ath  had  gathered  7  bales 
of  cotton,  and  about  65  bushels  of  com.  After 
the  levy  the  sherlfTB  deputy  took  possession 
of  tbe  cotton  and  corn,  and  no  more  was  gath- 
ered until  the  21at  or  22d  of  the  same  month. 
On  one  of  these  days,  Leath's  children  began 
eatberlng  the  cotton;  and  Leath,  the  com. 
T'oey  were  employed  to  do  so  by  Tom  Ander- 
wn,  agent  of  R.  L.  Brown,  who  had  in  the 
meautlme  replevied  tbe  crop.  After  this  the 
children  gathered  three  bales  of  cotton  of  the 
crop  levied  on,  weighing,  respectively,  490, 534, 
and  533  pounds,  out  of  which  came  3,166 
iwnnds  of  seed,  which  were  worth  $9  per  ton 
at  tbe  time  of  seizure.  About  25  bushels  of 
<-ora  were  wasted  during  tbe  time  it  was  levied 
on,  and  when  Leath  began  gathering  it  again. 
It  had  blown  down  and  rotted  on  the  ground. 
About  800  to  850  pounds  of  cotton  also  blew 
out  and  wasted  during  that  time,  and  was 
worth  in  the  field  $1.75  per  100  poimds.  The 
com  was  worth  20  cents  per  bushel.  Ander- 
Hon,  agent  for  plaintiff,  Brown,  paid  Leath  at 
the  rate  ^  50  cents  per  100  pounds  for  picking 


the  3  bales  of  cotton,  and  (1  per  tiale  for  haul- 
ing it  to  the  gin.  Of  the  300  bushels  of  com 
so  gathered,  Leath  tamed  over  90  bushels  to 
Anderson,  who  sold  It  at  Kyle  to  MIchaells. 
The  remaining  210  bushels  he  scdd  to  plaintiff 
at  20  cents  a  bushel;  that  Is,  Leath  paid  him  15 
cents  per  bushel  for  It,  standhig  hi  the  field, 
and  plaintiff  allowed  hbn  5  cents  a  bushel  for 
gathering  it.  (5)  By  reason  of  the  levy,  Leath 
and  his  children  lost  20  or  21  days.  It  would 
have  taken  the  children  9  days  to  gather  the 
cotton,  and  Leath  could  have  gathered  the 
com  in  12  days.  Dtu-Ing  this  9  days,  Leath 
testified,  the  services  of  I^eath  and  children 
would  have  been  worth  ?5  per  day,  and  for  the 
three  additional  days  Leath's  time  would  have 
been  worth  ?1  per  day.  By  reason  of  the  levy 
on  the  crop,  his  children  (minors)  were  depriv- 
ed of  an  opportunity  to  labor  about  tbe  gath- 
ering of  the  crop,  except  as  stated.  (6)  Dur- 
ing the  time  from  June  4,  1895,  until  Leath 
moved  away,  he  never  denied  plaintiff's  right 
to  enter  upon  any  of  the  land.  Leath  was 
claiming  it  for  the  purpose  of  gathering  his 
com  and  cotton,  and  no  further.  He  had  rent- 
ed none  but  the  cultivated  land  on  the  place,— 
about  7ij  acres.  The  rest  was  In  pasture,  over 
which  he  exercised  no  control.  It  was  con- 
trolled by  liOCk.  Leath's  renting  was  from 
year  to  year.  He  rented  in  this  way  from 
1891  to  November  13,  1805.  (7)  "When  the 
levy  was  made,  Leath  was  forbidden  by  the 
siierlff  to  gather  any  more  of  the  crop,  an^  be- 
cause of  that  he  and  his  children  were  de- 
prived of  employment,  as  stated,  and  remained 
without  employment  until  the  21st  or  22d  of 
October  ISlt."),  at  which  time  they  were  em- 
ployed by  pLiintlff  to  gather  the  crop,  as  stat- 
ed. After  the  levy  he  made  no  effort  to  se- 
cure employment  of  tbe  same  cliflracter  for 
bis  minor  children,  as  he  was  unwilling  to  put 
his  children  out  to  work  two  miles  from  home, 
with  negroes  and  Mexicans.  He  made  no 
effort  to  seciu<e  employment  for  himself,  and 
could  have  secured  none,  unless  It  was  to  have 
gathered  a  little  com.  (8)  The  picking  of  the 
3  bales  of  cotton  came  to  $26  or  $27,  which 
plaintiff's  agent  paid  hlin,  and  he  also  paid  him 
$1  per  bale  for  hauling  the  cotton;  and  this  is 
tbe  same  cotton  for  which  tte  claims  damages 
for  preventing  his  children  from  gatliertng 
during  the  time  from  October  2d  until  they 
began  picking  again.  Plaintiff  also  paid  Leath 
$1  per  day,  while  he  gathered  the  90  bushels  of 
corn.  A  field  hand  was  worth  $1  a  day,  board- 
ing himself,  and  75  c^ts  with  board.  The  day 
before  the  levy,  Leath  bad  hired  a  hand  to  help 
him  gather  the  com  at  75  cents  a  day,  and  both 
would  have  gathered  the  com  In  6  days;  and. 
If  the  levy  had  not  been  made,  he  would  have 
worked  only  6  days  In  gathering  the  com. 
The  corn  be  bought  of  plaintiff  only  cost  him  15 
cents  per  bushel,  he  gaUierlng  It.  He  moved  off 
the  premises  on  the  15th  of  November,  1895, 
and  after  that  occupied  no  part  of  the  premises 
sued  for.  Up  to  that  time  he  had  used  the 
house,  bam,  lots,  well,  cane  patch,  potato 
patch,  and  garden  on  the  land.   ^)  At  the  time 
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of  the  tevy  his  oldest  boy  was  16  yean  old; 
the  next,  a  girl,  was  16  years  dd;  then  a  boy 
12  re:ira  of  age;  and  a  third  boy,  0  yeaw  old. 
(10)  Cotton  sold  In  1885  first  at  &^  ceatB,  then 
at  8  eeuts  per  pound,  and  on  October  2d  may 
bare  been  8  to  cents  per  pound.  (11)  The 
ttouse,  bam.  and  lota  from  June  4th  to  NoTem- 
ber  15th  were  reasonably  worth  $5  to  ^  per 
month,  and  the  cane  and  potato  patch,  for  the 
same  time,  to  $8.    Cotton-plcking  was 

worth  50  cents,  the  pickers  boarding  than- 
sdves,  and  with  board  <mly  35  cents,  per  100 
pounds.  (12)  PlalntlfF  levied  a  sequestration 
on  the  property,  as  stated  abore;  and,  after 
the  seizure,  plaintiff  replevied  the  proiierty, 
giving  a  replevy  bond,  with  J.  Gordon  Brown 
And  T.  L.  Lynch  as  niretles,  approved  October 
17,  18^5. 

This  statement  is  made  and  is  to  be  taken  in 
connection  with  our  statement  made  In  our 
former  disposition  ctf  the  case,  which  former 
statement  li  to  be  considered  herewith. 


FIRST  NAT.  BANK  OP  BROWNWOOD 

K01JTH  et  al. 
iOaart  of  avil  Appeals  of  Texas.  Veb.  2, 1898.) 
MoTtoxs  FOR  New  Trial— Waiter — Appeal. 

1.  A  motion  for  new  trial,  "because  the  ver- 
dict of  the  jury  is  contrary  to  the  first  para- 
graph of  the  court's  charge  and  the  evidence 
supporting  the  snme,"  is  too  general. 

2.  Appellant  cannot  be  heard  to  com^ain  of 
an  error  committed  in  his  favor. 

Appeal  from  Brown  county  conrt;  B.  G.  Har- 
rell.  Judge. 

Action  by  A.  M.  Routh  and  others  agaSnsc 
the  First  National  Bank  of  Brownwood  to  re- 
cover amount  of  promissory  note  placed  In  de- 
fendant's hands  for  collection.  Judgment  for 
plaintiffs.    Defendant  appeals.  Affirmed. 

Thos.  Mai^lcs  and  8.  0.  Coffee,  for  appelant. 
T.  a  Wilkinson  and  I.  J.  Rlc^  for  appellee*. 

KEY,  J.  Appellees  sued  appellant  to  recover 
the  amount  of  a  promissory  note  placed  In  the 
hands  of  ap'pellaut  for  collection.  The  testi- 
mony shows  that  appellant  sent  the  note  to  D. 
V.  Grant,  a  banker  at  Liberty  Hill,  In  William- 
son county,  for  collection,  and  there  was  evi- 
dence tending  to  show  that  Grant  was  the 
agent  of  appellant,  and  that  be  collected  the 
money.  The  case  was  tried  before  a  jury,  re- 
sulting in  a  verdict  and  judgment  for  the  plaln- 
tiffa.  Appollant  filed  a  motion  for  a  new  trial, 
the  third  paragraph  of  which  reads  as  follows: 
"Because  the  verdict  of  the  jury  is  contrary  to 
the  first  paragraph  of  the  court's  chaise  and 
the  evidence  supiKirtlng  the  same."  This  Is 
the  only  complaint  concerning  the  verdict  that 
Is  made  In  the  motion  for  a  new  trial,  and  as 
It  Is  In  general  terms,  and  does  not  point  out 
In  what  respect  the  evidence  does  not  support 
the  verdict.  It  is  too  general,  and  must  be  con- 
sidered as  waived.  Land  Co.  v.  Story  (decided 
last  week  by  this  court)  43  S.  W.  883,  and  cases 
thme  cited.   Bee,  also,  Wblte  t.  WadUngton, 


78  Tex.  15ft,  14  S.  W.  296:  Railway  Co.  t. 
Douglas,  7  Tex.  CIt.  App.  554,  27  S.  W.  T83; 
Sutherland  t  Mclntire  (Tex.  Civ.  App.)  28  S. 
W.  6T8,  and  cases  there  cited. 

The  diarge  submitting  to  the  Juiy  the  ques- 
tion as  to  the  solvency  of  the  payor  of  the  note 
placed  a  greater  bnrden  upon  the  plaintiffs 
than,  under  the  pleadings  and  evidence  of 
this  case,  was  imposed  by  law;  but  the  er- 
ror  was  In  favor  of  appellant,  and  therefore  It 
cannot  be  heard  to  complain.  We  have  con- 
sidered the  other  questions  presMited  In  appel- 
lant's brief,  and  find  do  reversible  enor.  Jnds- 
meat  affirmed. 


WHATLET  V.  OGLESBT.' 
(Conrt  of  Civil  Appeals  of  Texas.    Pebu  2, 
18&8.) 

TaoBTBBS— Salb  ov  Land— Adtbabitt— Adiii8si~ 
■iLiTx  or  E^nDBxuB— UisAPJFUOknoa 
ow  Phics. 

1.  A  deed  naming  a  son  as  the  grantee,  and 
providing  that  a  certain  person  shall  take  pos- 
session, as  trustee,  with  tiie  right  to  sell  for 
the  bene&t  of  the  son,  gives  SBch  person  aor 
thority  to  convey  the  land. 

2.  One  purchasing  land  from  a  trustee  having 
power  to  sell  for  the  benefit  of  an  insane  per- 
son need  not  see  to  it  that  the  proceeds  of 
sale  are  pnq;nrly  applied. 

3.  Evidence  is  admissible  to  show  that  the 

frantor  in  a  deed  was  nctine  as  a  trastee  nn* 
er  a  power  to  sell,  where  the  deed  makes  no 
reference  to  the  tnuteesbip. 

Error  from  district  court,  McLennan  coun- 
ty; li.  W.  Goodrich,  Judge. 

Sett  by  C.  D.  Bennett,  as  the  next  friend 
of  J.  E.  Wbatley,  against  0.  F.  Oglesby. 
Judgment  for  defendant,  and  plaintiff  brtoga 
error.  Affirmed. 

J.  B.  Scarborough,  for  plaintiff  in  error. 
U  W.  Campb^  for  defendant  in  error. 

FISHER,  C.  J.  This  suit  Is  by  C.  D.  Ben- 
nett, as  the  next  friend  of  J.  E.  Wbatley,  to 
set  aside  the  sale  of  the  property  In  contro- 
versy made  by  the  trustee,  Shaw.  Judg- 
ment was  rendered  in  the  court  below  for 
the  defendant.  The  points  In  Issue  are  fully 
lllnstrated  by  the  findings  of  the  trial  court, 
which  are  here  set  out  In  full: 

"(1)  I  find  that  on,  prior  to,  and  ever  since 
September  7,  1875,  plaintiff,  J.  E.  Wbatley, 
was,  and  Is,  a  non  compos  mentis,  and  was 
so  recognized  by  the  community  at  large 
where  he  lived,  and  by  all  parties  dealing 
with  him,  or  with  the  land  here  in  contro- 
versy at  the  times  of  such  dealings.  (2)  That 
on  September  7,  1875,  J.  M.  Whatley  made 
to  his  son,  J.  E.  Whatley.  non  compos  men- 
tis, plaintiff  herein,  the  following  deed,  and 
died  a  few  days  thereafter:  "The  State  of 
Texas,  County  of  McLennan.  Know  all 
men  by  these  presents,  that  I,  James  M. 
Whatley,  of  the  county  of  McLennan,  state 
of  Texas,  for  and  In  consideration  of  ten  dol- 
Ian  to  me  In  hand  paid  ^  James  B.  Wbatkcr, 
of  ^  county  of  McLennan  and  atnte  «C  Tsz- 
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as,  and  the  further  conMderatloa  of  the  love 
and  affection  I  have  for  my  sod,  Jamra  Ii*. 
Whatley,  have  granted,  bat^lned,  sold,  aod 
coaveyed,  and  by  these  presents  do  grant,  bar- 
gain, sell,  and  convey,  unto  the  sold  James 
G.  Whatley,  all  that  piece  or  parcel  of  land 
situate,  lying,  and  being  In  the  county  of  Mc- 
Lennan, state  oC  Texas,  and  dcicribeid  as  fol- 
lows: 100  acres  of  land  out  of  the  Daniel  B. 
Brooks  surrey,  beeinning  at  the  S.  E.  comer 
-of  a  surrey  of  W.  A.  Taylor,  and  out  of  the 
D.  B.  Broofcs  snrrey,  and  sold  by  said  l^ylor 
to  Wm.  D.  Woods;  thence  N.,  80  d^.  W..  750 
m.,  to  corner;  tbeuce  S..  80  deg.  E.,  750  vrs., 
to  comer  on  the  D.  B.  Brooks  and  Butler 
line;  thence  S.,  60  deg.  W.,  with  the  south 
line  of  Brooks  surrey,  to  the  place  of  begin- 
ning, — containing  100  acres  of  land.  But 
knowing  the  inability  of  my  son,  James  E. 
Whatley.  to  manage  or  take  care  of  said 
land,  or  to  protect  his  individual  interests.  I 
hereby  appoint  J.  W.  Shaw,  as  trustee,  to 
see  that  he  does  not  waste  or  squander  the 
land  above  described,  and  conveyed  by  me 
for  his  separate  use  and  benefit.  I  want  it 
distinctly  understood  that  I  want  John  W. 
Shaw  to  take  possession  of  the  abore-de- 
scribod  land,  as  trustee,  with  the  right  to 
sell  or  convey  a  part  or  the  whole,  as  he 
may  see  dt  and  proper  to  do,  but  only  to  be 
used  for  the  benetit  of  my  son,  James  K. 
Whatley,  for  his  maiutenance  and  support 
Witness  my  band,  this  Tth  day  of  Septem- 
ber, 1875.  James  M.  Whatley.  Recorded 
in  Book  Q,  page  223.'  (3)  That  J.  W.  Shaw, 
as  trustee,  named  In  said  deed,  took  posses- 
sion of  the  land,  In  said  deed  conveyed,  as 
trustee,  and  during  the  time  from  Septem- 
ber 7.  1875,  to  June  — ,  1S88.  be  advanced 
to  said  non  compos  mentis  taxes  on  the 
land,  and  maiutenance  and  support  of  said 
plaintiff,  about  $200,  and  has  since  paid  for 
bis  support  about  $200,  making  a  total  of 
$400.  (4)  That  on  June  25,  1SS3,  J.  E. 
Whatley,  the  non  compos  mentis,  made  to 
said  J.  W.  Shaw  a  deed,  regular  in  form, 
and  duly  acknowledged,  to  the  laud  afore- 
said, for  an  express  consideration  of  $300, 
and  tliat  said  deed  was  subsequently,  on 
July  7.  1885,  filed  for  record  by  Prince,  to 
whom  said  Shaw  sold  the  land,  and  dellv- 
«red  said  deed  from  Whatley  to  him  (Slmw) 
at  the  same  time  he  delivered  his  own  deed 
to  said  Prince,  but  the  Prince  deed  was  nev- 
er recorded.  That  both  Shaw  and  the  offi- 
cer before  whom  J.  £1.  Whatley  acknowl- 
edged said  deed  from  J.  E.  Whatley  knew 
at  the  time  that  the  said  X  E.  Whatley  was 
a  non  compos  mentis,  and  they  both  testi- 
fied that  said  deed  was  made  simply  to  grat- 
ify said  J.  E.  Whatley,  who  was  anxious  to 
sen  said  land,  and  that  no  CDnalderatlon  was 
paid  by  Shaw  to  said  Whatley  for  said  land, 
and  Shaw,  when  he  received  the  deed,  put 
it  In  hia  desk,  and  never  at  any  time  claim- 
ed the  land  under  the  deed,  but  always  rcc- 
D^nlsed  It  as  Whotley's  land,  and  sold  it  as 
«uch.    In  the  early  part  of  the  year  T8S5, 


Shaw  made  and  delivered  to  Prince  a  deed 
to  said  laud,  for  a  consideration  of  $850, 
one-half  cash,  and  the  other  half  was  se> 
cured  by  a  rendor's  lieu,  and  at  the  same 
time  delivered  to  said  purchaser,  at  the  re- 
quest oC  said  purchaser,  the  deed  which  said 
non  compos  mentis  made  to  Shaw,  and 
which  had  not  been  recorded.  That  on 
July  7,  1885,  said  deed  from  non  compos 
mentis  to  Shaw  was  by  said  purchaser  filed 
for  record  in  the  deed  records  of  McLennan 
county,  Texas.  That  on  November  11,  1885, 
said  Prince  sold  said  land  to  B.  T.  Eitel,  and, 
not  having  recorded  his  deed  from  Shaw, 
by  agreement  with  Shaw,  returned  to  Shaw 
the  deed  that  Shaw  had  made  to  him.  which 
deed  was  by  Shaw  destroyed  at  the  request 
of  all  parties;  and  Shaw  then  made  a  deed 
direct  to  B.  T.  Eitel,  at  the  request  of 
Prince,  for  ad  express  consideration  of 
$1,000,  but  he  received  only  in  fact  the  con- 
sideration expressed  In  the  first  deed,  to 
wit.  $850,  and  which  was  a  fair  and  reason- 
able price  for  the  land.  That  bpth  of  said 
deeds  were  in  regular  form  of  warranty 
deeds,  but  neither  of  said  deeds  In  any  way 
referred  to  Shaw's  trusteeship,  but  were 
simply  conveyances  of  said  property  by 
Shaw,  and  the  defendant  holds,  under  the 
said  deeds,  chain  of  title  from  Eitel  down: 
but  defendants  do  not  claim  nor  hold  any  Ifr 
terest  under  the  deed  from  J.  B.  Whatley  to 
Shaw,  and  so  expressly  stated  to  the  court 
before  the  proof  was  Introduced,  and  had 
never  claimed  under  It,  but  had  always 
known  that  it  was  void.  (S)  That  subse- 
quently to  the  deeds  made  by  Shaw  In  1885, 
as  aforesaid,  he  had  expended  and  paid  non 
compos  mentis.  In  bis  maintenance  and  sup- 
port, about  $200,  making  a  total  of  $400. 
That  all  of  the  purchase  money  promised  to 
Eitel  has  been  paid,  and  interest.  That  for 
the  past  four  years  nothing  has  been  paid 
by  Shaw  towards  the  support  of  the  non 
compos  mentis,  but  that  said  Shaw  Is  now 
ready  and  able  to  Account  to  the  court  for 
any  balance  In  his  hands,  due  to  said  What- 
ley, but  has  no  property  subject  to  execu- 
tloQ,  but  Is  not  Insolvent." 

Couclusions  of  law:  "As  conclusions  of 
law,  I  am  of  the  opinion  that  full  authwHy 
to  make  the  conveyance  was  rested  In 
Shaw,  by  the  deed  of  date  September  7, 
1875,  and  that,  In  making  the  deed  to  Eitel, 
Shaw  executed  that  authorltr,  and  passed 
the  title,  and  the  purchaser  was  not  requir- 
ed to  see  to  the  application  of  the  purchase 
money;  and  I  consequently  find  that  the 
title  is  lo  the  defendants." 

We  adopt  the  findings  of  fact  of  the  trial 
court,  and  approve  the  conclusions  of  law 
reached  by  that  court  The  facts  In  the 
record,  in  our  opinion,  clearly  show  that  the 
trustee,  Shaw,  iu  r-onveying  the  land,  acted 
under  the  power  conferred  in  the  deed  exe- 
cuted by  James  M.  VA'hatley.  It  Is  unneces- 
sary for  US  to  discuss  the  rnles  of  law  ap- 
plicable to  the  execution  of  a  coii^cyance  i>y 
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a  trustee,  when  It  ia  silent  as  to  tlie  power 
under  which  he  acts,  because,  under  the 
facts  as  found  by  the  court,  it  is  clear  to  our 
minds  that  Shaw,  In  executing  the  convey- 
ances which  are  sought  to  be  canceled  and 
set  aside,  acted  under  the  authority  confer- 
red upon  him  by  the  deed  from  the  father 
of  the  plaintiff  in  error.  The  testimony 
bearing  upon  this  question  was  admissible, 
and  we  are  also  of  the  opinion  that  the 
Items  of  account  between  J.  E.  Whatley  and 
the  trustee,  Shaw,  were  admissible;  but,  in- 
dependent of  any  ruling  upon  this  question, 
the  admission  of  this  testimony  would  not 
affect  the  result  of  the  suit  upon  the  main 
Issue,  the  principal  question  In  the  case  be- 
ing whether  Shaw  executed  the  deeds  by 
virtue  of  the  power  conferred  upon  him. 
If  we  could  hold  that  this  testimony  was  in- 
admissible, we  would,  nevertheless,  affirm 
the  judgment  upon  the  main  question  in  the 
case.  We  find  no  error  In  the  record,  and 
the  judgment  1b  affirmed.  Affirmed. 


liHVY'S  ESTATE  T.  ABCHENHOLD  et  aL 
(NOVIOH,  Intervener). 
(Coart  of  Civil  Appeals  of  Texas.   Feb.  2, 
1898.) 

PaHTUBBSHIP— DiSSOLDTIO!!    BT  DBA.Tn-  ArPLICA- 
TIO!I  or  ASBBTS. 

1.  A  Borviving  partner,  having  an  equitable 
lien  on  firm  Bssets,  can  authorize  a  creditor  to 
appiv  for  the  auulication  oC  firm  proiH>rty  to 
dlBcharge  firm  debts. 

2.  Where  a  surviving  partner,  with  knowl- 
edge of  one  of  the  firm's  creditors,  turns  over 
the  partnership  assets  to  the  deceased  partner's 
admmistrator,  neither  he  nor  such  creditor 
abaudons  any  right  to  proceed  against  the  firm 
KBsetB  to  compel  their  application  to  firm  debts. 

Appeal  from  district  court,  McLennan 
county;  M.  Surratt,  Judge. 

Action  by  S.  Archenhold  &  Co.  against  the 
estate  of  George  H.  Levy.  From  a  Judgment 
of  the  district  court  reversing  a  Judgment 
for  defendant,  defendant  appeals.  Affirmed. 

Statement  of  the  Nature  and  Result  of  the 

Suit. 

Thia  case  originated  in  the  county  court  of 
McLennan  county,  Tex.,  in  the  administra- 
tion of  the  estate  of  George  H.  Levy,  de- 
ceased. W.  W.  Evans,  administrator  of  said 
estate,  filed  an  ordinary  account.  S.  Ardi- 
enhold  &  Oo.,  as  creditors  of  said  estate, 
filed  a  pleading  in  the  county  court,  setting 
up  that  ODC  Sam  .Vovlch  was  in  partnership 
with  said  Levy  at  the  time  of  bis  death,  and 
that  the  partnership  had  assets  to  the  extent 
of  $3,084,  and  that  their  debt  was  for  prop- 
erty sold  to  the  partnership,  and  claimed  an 
equitable  lien  upon  the  proceeds  of  the  said 
partnership  business  for  the  satisfaction  of 
their  debt.  The  administrator  denied  the 
partershlp,  and  denied  that  said  Archenhold 
&  Co.  had  any  lien  for  their  debt  The  coun- 
ty court  decided  the  case  In  favor  of  the 
administrator.    Archenhold  &  Co,  appealed 


from  this  order  to  the  district  court.  In  the 
dlijtrict  court  all  the  parties  pleaded  anew, 
and  In  said  court  said  Novich  attempted  to 
Intervene  for  the  benefit  of  Archenhold  i'tc 
Co.,  but,  uiwn  exceptions  by  the  administra- 
tor, his  Intervention  was  dismissed.  Th^ 
pleadings  of  Archenhold  &  Co.,  filed  In  the 
district  court,  set  up  substantially  as  fol- 
lows: That  Levy,  deceased,  and  Novlcb. 
were  partners  in  the  saloon  business  at  the 
death  of  said  T^vy,  and  that  the  partnership 
assets  were  afterwards  sold  by  the  adminis- 
trator, realizing  $3,084  In  numey;  that  Arch- 
enhold &  Co.*B  debt,  besides  Interest,  was 
for  more  than  all  the  partnerahip  propt'tty 
sold  for;  that  their  debt  accrued  against  said 
partnership,  for  merchandise  sold  said  part- 
nership; that  the  estate-of  Levy,  deceased, 
and  Novich  were  both  insolvent;  tliat  Xovirh 
was  In  possession  of  the  partnership  prop- 
erty at  the  death  of  Levy,  and  that  he  con- 
sented that  the  partnership  property  be  turn- 
ed over  to  the  administrator  upon  the  belief 
and  for  the  purpose  that  more  would  be  re- 
alized from  It  towards  the  payment  of  the 
partnership  debts  than  would  be  renlizoil 
from  the  sale  of  It  by  Novich  as  the  surviv- 
ing partner;  that  said  Novich  agreed  with 
the  partnership  creditors  that  the  pariner- 
sblp  assets  would  be  applied  to  the  payment 
of  the  partnership  debts,  and  they  claimed 
an  equitable  lien  upon  the  partnerghip  a.i- 
'  sots  for  their  debt;  and  they  allege,  further. 
•  that  they  made  this  claim  with  the  knowl- 
edge and  consent  of  N'ovich,  and  In  subroga- 
tion of  his  right  to  have  the  same  approprl- 
;  ated,  so  that  the  partnership  assets  be  ap- 
j  plied  to  the  partnership  debts.  The  adminis 
trator  answered  this  pleading  by  (1)  an  ex- 
ception to  the  ofTiK't  that  It  sets  up  no  cause 
of  action  against  the  administrator,  and  doef 
not  show  that  they  have  any  lien  on  any 
fund  of  said  estate.  (2)  Because  said  Novlcb 
was  not  a  party  In  the  court  below.  (3i 
Because  said  application  did  not  show  what 
'  other  debts  said  partnership,  If  any,  owed. 
,  more  tlian  their  claim,  and  what  debts  bad 
i  been  allowed  agnlnst  said  estate.  (4)  Gen- 
\  eral  denial.  (.'»)  Pleaded  specially  that,  if 
'  Novich  ever  was  a  partner  with  the  de- 
ceased. Novich  waived  any  rlf^lit  or  claim  lie 
■  had  to  any  particular  fund  or  property  xo 
have  it  appropriated  to  any  particular  debt, 
because  when  the  administrator  was  np- 
rolnted  be  dealod  that  Novich  was  a  partner, 
or  had  any  interest  In  or  right  to  said  prop- 
erty, and  demanded  the  possession  thereof 
from  said  Novich;  that  Novich  at  once  yield- 
ed such  possession,  and  the  administrator 
toolc  exclusive  possession  thereof,  not  recog- 
nizing any  claim  of  Novich  thereto,  and. 
with  the  Icnowledge  and  consent  of  Archen- 
hold &  Co,,  the  administrator  sold  the  whole 
of  said  property  to  Novich,  and  received 
from  him  the  value  thereof;  and  that  the 
claim  of  said  Novlcb  and  all  creditors  to  any 
of  the  estate  as  partnership  property  Is  bar- 
red by  ihe  statute  of  liiultfltions  of  two  ainl 
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four  Tears.  <0)  That  said  Archenhold  &  Co. 
tie  prednded  and  estopped  to  .claim  a  Hen 
upon  any  fond  or  property  of  aald  estate, 
ind  bad  waived  any  claim  tbereto,  and  that 
tlielr  claim  was  res  adjudicata;  that  said 
Arehenhold  ft  Co.  had  filed  their  claim  with 
the  administrator  aa  an  ordinary  claim 
against  the  estate  only,  and  It  was  so  allow- 
ed by  him  and  approred  by  the  court,  and 
this  account  classed  a  fourOi-class  claim, 
and  that  part  of  their  diUm  proven  for  pro- 
bste  was  secared  by  a  Uen  <»i  some  other 
land,  and  the  claim  was  allowed  as  to  that 
part,  and  the  Uen  on  that  land  classed  as 
a  third-class  claim,  and  otherwise  as  a 
foarth-elass  claim.  (7)  That  said  Arehen- 
hold &  Co.  also  waived  all  claim  or  Uen  on 
said  fund,  and,  with  full  knowledge  of  the 
facts,  accepted  and  received  from  said  ad- 
ministrator partial  payments  on  their  claims, 
which  sums  were  paid  them  out  of  the  pro- 
>.-eedB  of  the  estate,  irrespective  of  from 
wtalch  property  the  fund  was  derived, 
whethOT  partnership  or  other  property.  The 
rvnrt  overruled  all  of  the  administrator's  ex- 
ceptions to  Arcb«ihold  ft  Co.'8  pleading  (to 
which  the  administrator  excepted),  and  sns- 
talned  the  excepttons  to  Novlch's  Interven- 
tion, dismissed  him,  etc.,  and  held:  (1)  That 
Novtch  and  Levy  were  partners,  and  that  at 
the  death  of  Levy  each  partner  and  the  part- 
aershtp  was  Insolvent.  (2)  That  ttie  admin- 
istrator received  $3,064  from  the  sale  of  the 
partnership  property.  (3)  T\Mt  Arehenhold 
k  Co.  were  partnership  creditors  for  $3,167.- 
•M,  bearing  10  per  cent.  Interest,  and  f1,365.- 
11,  bearing  6  per  cent  Interest,  by  their  pro- 
hated  claims,  less  the  payments  made  there- 
on by  the  administrator,  since  probated.  (4) 
That  Novlcfa  was  In  possession  of  the  part- 
nership property  when  Levy  died,  and  claim- 
ed the  right  to  administer  It  as  surviving 
partner,  for  the  benefit  of  partnership  cred- 
itors, before  letters  were  granted.  ©  That 
when  the  administrator  took  possession,  and 
Kovlch  turned  It  over  to  him,  Novlch  did 
not  thereby  waive  any  right,  as  eiirvlving 
partner,  to  have  the  partnerslilp  assets  ap- 
plied to  the  partnerflfalp  debts,  and  that  he 
did  so  pursuant  to  an  agreement  or  under- 
standing between  him  (Novich)  and  some  of 
the  partnership  creditors,  said  creditors  be- 
ing a  majority  In  amount,  and  adjudged  the 
partnership  property  should  be  applied,  first, 
to  the  payment  of  the  debts  against  said 
r'artnershlp,  Arehenhold  &  Co.  being  one. 
and  such  others  as  might  show  to  the  coun- 
ty court  to  be  partnership  creditors,  and  ad- 
Judged  all  costs  against  the  administrator, 
and  directing  the  Judgment  to  be  certified 
to  the  county  court  for  observance. 

Wm.  W.  Evans,  In  pro  per.,  and  A.  O.  Pren- 
dergast.  for  appellant.  Herring  &  Kelley, 
for  appellees. 

FISHRR,  C.  J.  (after  stating  tlie  facts).  The 
MatemeDt  of  the  case  and  the  result  of  the 


trial  Is  taken  from  the  brief  of  flie  appellant, 
and  we  find  It  substantially  correct,  when 
tested  by  the  record.  The  evidence  In  the 
record  Justifies  the  findings,  as  above  stated, 
of  the  trial  court,  and  we  do  not  think  It 
Important  to  find  upon  other  facts,  as  we 
rest  our  result  upon  those  stated.  The  facts 
found  are  embraced  In  the  Judgment  of  the 
court  There  Is  also  evidence  In  tAte  record 
which  warrants  the  conclusion  that  Novich 
really  consented  to  the  appellees  workli^ 
oat  the  equitable  lien  In  his  favor  as  a  part- 
ner of  the  firm  of  Novich  &  Levy  upon  the 
firm  assets,  and  this  presents  the  real  ques- 
tion In  the  case.  Novich,  as  surviving  mem- 
ber of  the  firm,  had  a  superior  right  In  the 
firm  assets  if  he  desired  to  assert  It,  in  order 
that  they  should  be  applied  to  the  satisfac- 
tion of  firm  liabilities.  The  equitable  Uen 
that  existed  In  his  favor  as  surviving  part- 
ner. If  asserted  by  him,  would  authorize  an 
application  of  the  firm  property  to  the  dis- 
charge of  firm  debts;  and  we  see  no  good 
reason  why  a  creditor  may  not  work  out  the 
right  of  the  partner  In  this  particular,  when 
such  right  Is  conferred  upon  him  by  a  mem- 
ber of  the  firm.  The  appellees,  In  pursuing 
tbelr  remedy  In  this  respect,  would  be  enti- 
tled to  the  same  relief  that  should  have  been 
extended  to  Novich.  If  be  was  seeking  an  ap- 
plication of  the  firm  property  to  the  pay- 
ment of  firm  UablllUes,  for  the  steps  taken 
by  them  were  really  at  the  Instance  and  with 
the  consent  of  Novich.  His  desire  was  that 
the  firm  assets  should  be  applied  to  the  debts 
due  to  appellees  and  other  firm  creditors,  as 
It  Is  apparent,  from  the  facts  In  the  record, 
that  It  was  the  purpose  to  confer  upon  ap- 
pellees Just  such  rights  as  Novich  had  and 
could  himself  have  asserted.  We  do  not 
think  that  the  appellees'  claim  was  barred 
by  limitation,  nor  were  the  facts  of  such  a 
character  as  would  have  authorized  the  trial 
court  to  conclude  that  the  appellees  or  No- 
vich had  lost  or  abandoned  their  right  to  pro- 
ceed against  the  firm  assets,  or  that  they 
were  estopped  In  any  manner  from  pursuing 
their  remedy  In  this  instance.  The  adminis- 
trator of  Levy's  estate  would  take  the  firm 
property  subject  to  the  right  of  the  surviv- 
ing partner  to  have  It  applied  to  the  satis- 
faction of  firm  debts.  Tliere  was  no  error  in 
overruling  appellant's  demurrers.  We  find 
no  error  In  the  record,  and  the  Judgment  Is 
affirmed.  Affirmed. 


GARRETT  et  al.  v.  McCT.AIX. 
(Court  of  Civil  ApiwaU  of  Texns.    Feb.  2, 
1808.) 

Deeds  —  After-Acqijiked  Title  —  Trespass  to 
Try  Title— Vbsdor's  Liex. 
1.  A  title  acquired  by  a  father  after  he 
had  executed  a  deed  conveying  the  land  to  his 
ohildren  during  their  minority,  inures  to  bits 
children's  lienc&t,  thouRh  the  deed  did  not 
contain  the  word  "grant,"  or  any  covenant  of 
general  warranty. 
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2.  After  a  fnther  had  executed  a  deed  to  his 
children,  he  purchased  the  title  to  the  land, 
but  a  rendor's  lien  was  retained  for  the  price. 
He  thereafter  made  a  aecond  deed  to  one  who 
paid  the  lieu  and  took  possession.  Held,  that 
the  chihIreD  could  not  recover  possesBioD  with- 
out paying  the  amount  of  the  lien. 

Error  from  district  court.  Corydl  conntj; 
J.  S.  Straughan,  Judge. 

Suit  by  Mrs.  P.  O.  Oarrett  and  others 
against  W.  R.  McClaln.  Judgment  for  de- 
fendant, and  plalotUTa  bring  orror.  Af- 
flrmed. 

Suit  In  trespass  to  try  title  by  plaintiffs  In 
«rror,  Mrs.  P.  O.  Garrett,  Mary  E.  Klrk- 
patrlck,  joined  by  her  husband,  W.  B,  Klrk- 
patrlek,  Claude  H.  Garrett,  Ludle  P.  Gar- 
rett, Panl  Garrett,  Andrew  J.  Garrett,  Ben- 
jamin F.  Garrett,  and  Corrllla  F.  Garrett, 
the  last  four,  being  minors,  by  their  bext 
friend  and  mother,  P.  O.  Garrett,  against 
WlUtam  R.  McClain,  defendant,  to  recover 
173  acres  of  land  described  In  the  petition 
filed  January  8,  1S9U.  By  trial  amendment 
plaintiffs  alleged  that  on  the  7th  day  of  No- 
rember,  1S05,  and  many  years  prior  there- 
to, plaintiff  P.  O.  Garrett  and  J.  B.  Garrett 
were  husband  and  wife,  and  that  on  the  last- 
named  date  they  conveyed  the  laud  sned  (or 
in  this  cause  to  plaintiffs  Claude  Garrett, 
Mary  Etta  Garrett,  Benjamin  F.  Garrett, 
and  Corrllla  V.  Garrett  during  th^r  minori- 
ty, stipulating  that  plaintiff  F.  O.  Garrett 
hare  control  of  the  land  for  the  use  of  ber 
«o-plalntlff8  during  their  minority,  and  that 
title  to  the  land  should  revert  to  the  gran- 
tors. P.  O.  and  J.  B,  Garrett,  as  the  minors 
arrived  at  majority,  or  should  marry.  The 
grantees  In  the  deed  were  the  children  of 
P.  O.  and  J.  B.  Garrett,  and  the  youngest 
one  will  not  become  21  years  of  age  until 

the  day  of  ,  1890;  and  further, 

that  tn  the  said  deed  of  conveyance  the 
grantors  covenanted  and  bound  themselves 
that  neither  of  them  should  sell  or  convey 
said  land  until  all  of  the  conditions  of  the 
deed  were  fulfilled.  It  Is  further  alleged 
that  at  the  date  of  the  unlawful  entry  by 
defendant,  William  B.  McClaln.  the  plaln- 
tlffB  were  seised  and  possessed  of  the  lands, 
holding  the  same  In  fee  under  said  deed  of 
conveyance  until  all  the  said  children  should 
become  21  years  of  age  or  marry,  which 
they  aver  bas  never  yet  happened,  and  the 
said  children  bold  the  land  sued  for  in  fee 
for  a  term,  to  wit,  until  all  of  tlirm  arrive 
at  their  maturity  or  marry;  that  their  s^ld 
estate  Is  absolute  for  said  term,  and  the 
said  P.  O.  Garrett  la  seised  of  reversion  In 
and  to  an  undivided  half  of  the  land  In  fee 
at  the  termination  of  estate  held  by  co- 
plaintiffs,  the  same  being  community  prop- 
erty when  conveyed.  Prayer  that  this 
amendment  be  considered  a  part  of  original 
petition,  and  prayer  for  ivlief  as  in  oriKiual 
petition.  January  20,  ISOO,  defendant,  Mc- 
Claln, answered  by  plea  of  not  ffullty.  claim 
for  improvcmeuts  In  good  faith,  itenilzlug 


the  same,  amountbtg  to  1685,  and  as  a  ba^ 
of  the  claim  shows  that  he  purchased  the 
laud  from  J.  B.  Garrett  by  deed  with  full  war- 
ranty, paying  9G60  thervfbr,  and  a  warranty 
deed  from  B.  S.  NoetIs;  that  when  he  bought 
the  land,  and  made  the  improvements,  be  be- 
lieved In  good  fiUtli  that  be  had  a  good  and 
perfect  title  to  the  land,  and  still  so  believes; 
wherefore  be  pniys  that,  If  plaintiffs  recover 
the  land,  he  be  allowed  compensation  for  hla 
Improvements.  Februaiy  13, 1887,  a  Jury  be- 
ing waived,  the  case  was  tried  by  the  oourt, 
and  Judgment  rendered  for  defoidaat,  Mc- 
Claln, from  which  the  tfalntlfls  have  ap- 
pealed. 

The  court  below  filed  conclusions  of  Cact. 
which  we  adopt  as  our  findings  fif  fact,  which 
are  as  follows:  "(1)  That  J.  B.  Garrett  and 
philntlff  P.  O.  Garrett  were  husband  and  wife, 
and  that  the  other  plaintiffs  are  the  children 
of  Kaid  J.  B.  and  P.  O.  Garrett,  of  whom  Paul. 
Andrew,  BeuJamln  F.,  and  Corrilla  Garratt 
are  minors.   (2)  That  during  the  existence  of 
the  uurltal  relations  between  the  said  J.  B. 
and  P.  O.  Garrett  the  said  J.  B.  Garrett  ac- 
quired the  land  In  controversy  by  purcliase  at 
tax  sale,  and  obtained  a  tax  deed  ther^or 
from  the  tax  collector  of  Coryell  county,  Tex- 
as, ou  the  7th  day  of  June,  ISSl,  said  land 
being  sold  at  said  sale,  and  pm-cliased  by  said 
J.  B.  Gatrett.  aa  the  property  of  an  unknown 
owner.    (3)  That  on  the  7th  day  of  Novem- 
ber. 1SS&,  the  said  J.  B.  aud  P.  O.  Garrett,  In 
contemplation  of  a  separation,  executed  a  con- 
veyance as  follows:  The  State  of  Texas,  Mc- 
Lennan County.  Know  all  men  by  these  pres- 
ents that  whereas,  we,  J.  B.  Garrett  and 
wife,  P.  O.  Garrett,  of  said  county  and  state, 
desiring  to  provide  for  the  welfare  and  sup- 
port of  our  hereinafter  named  children  dur- 
ing their  minority,  and  for  and  in  considera- 
tion of  one  dollar,  to  us  In  hand  paid,  and 
the  further  consideration  of  the  love  we 
bear  for  the  sold  children,  we  do,  by  these 
presents,  sell  and  convey  unto  our  said  chil- 
dren, whose  names  are  as  follows:  Claude 
U.  Garrett,  Mary  Etta  Garrett,  Ludle  Flor- 
ence Garrett.  Paul  Garrett,  Andrew  J.  Gar- 
rett BenJ.  F.  Garrett.  Corrllla  Florence  Gar^ 
rett,  In  aud  during  tbeir  minority,  and  for 
their  said  special  use  during  their  said  mi- 
nority, the  following  described  three  pieces 
of  land,  lylne  tn  Coryell  county,  Texas,  and 
deHorllied  as  follows  [ticre  follows  the  de- 
scription by  metes  and  boimds  of  the  three 
tracts  of  land,  one  of  which  Is  the  173-acre 
tract  In  contpoversy],  together  with  all  the 
rights,  privileges,  and  appurtenances  to  the 
same  lK>longIng,  or  In  any  wise  Incident  or 
Bpi>ert Mining;  to  have  and  to  hold  unto  the 
said  ai)ove-nBmed  children  for  the  period  of 
their  said  minority  aforesaid.    On  the  ar- 
rival at  majority  of  each  one,  or  at  thoir 
marriage,  their  said  Interest  herein  convey- 
ed c-enscs.  and  reverts  to  us.    It  Is  under- 
stood by  us  tliat  we  have  no  right  to  convey 
any  iiart  of  tlio  hcrfiu-described  land  until 
the  Culflllmeut  of  the  coudmous  herein  nam- 
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ed.  It  Is  further  herein  understooii  and 
agreed  that  the  wife,  P.  O.  Garrett,  has  the 
care  and  maongement  of  said  children  nam- 
ed herein,  and  the  control  of  the  lands  here- 
in conreyed  for  the  said  children's  use  dur- 
ing tbeir  minority,  the  said  Interest  conveyed 
herein  reverting  to  us  as  the  childrt-n  arrive 
at  their  majority,  or  marry.  "Witness  our 
hands,  this  7th  day  of  Xovemljer,  A.  D. 
18So.  [Signed]  Jackson  B.  Garrett.  P.  O. 
Garrett.'  This  instrument  was  duly  ac- 
knowledged on  the  same  day  of  Its  execu- 
tion, and  was  filed  for  record  and  recorded 
in  the  county  clerk's  office  of  Coryell  coun- 
ty, Texas,  on  the  8th  day  of  December,  1885. 
l4i  I  further  find:  That  the  land  in  contro- 
versy was  patented  by  the  state  oC  Texas  to 
W,  Y.  McFarland,  assignee,  on  the  13th  day 
of  June,  1865.  That  subsetiuenlly.  by  de- 
cree of  the  district  court  of  Bell  county, 
Texas,  the  title  to  tlie  land  in  controversy 
was  devested  out  of  the  estate  of  W.  Y.  Mc- 
Farland. and  Invested  in  S.  E.  Norrls,  which 
decree  was  duly  recorded  In  the  county 
clerk's  office  of  Coryell  county,  Te.va8,  in  the 
year  1879.  That  on  the  11th  day  of  Decem- 
ber. 1885.  by  a  decree  of  the  district  cotirt 
of  Coryell  county,  Texas,  In  a  suit  in  said 
court  of  S.  E.  Norris  against  J.  B.  Garrett, 
the  title  to  said  land  was  devested  out  of 
said  Garrett,  and  vested  In  said  Norris. 
That  afterwards,  on  the  ICth  day  of  Decem- 
ber. 1885,  S.  E.  Morris,  by  warranty  deed 
conveyed  this  land  to  J.  B.  Garrett  for  the 
consideration  of  $34G,  for  which  Garrett  exe- 
cuted his  two  promissory  notes,  one  for 
$230.67.  and  the  other  for  $115.33.  for  the 
payment  of  which  the  vendor's  Hen  was  re- 
tained on  the  land.  These  notes  were  after- 
wards transferred  by  S.  B.  Xorrls  to  C.  L. 
Howard.  That  on  the  24th  day  of  January, 
1889.  3.  B.  Garrett,  by  warranty  deed,  duly 
signed  and  acknowledged  and  delivered, 
conveyed  the  land  In  controversy  to  defend- 
ant, W.  K.  McClaln.  That  the  consideration 
passing  from  the  defendant,  McClain,  to  J. 

B.  Garrett  for  said  land  was  the  assumption 
by  McClaln  of  the  two  notes  executed  by 
Garrett  to  S.  E.  Norris,  and  transferred  to 

C.  Ii.  Howard,  and  the  further  sum  of 
*2:>4.87.  And  I  furth«-  And  that  prior  to 
the  Institution  of  this  suit  defendant,  Mc- 
Claln, bad  fully  paid  the  purchase  price  of 
said  land.  Including  the  two  J.  B.  Garrett 
noies  transferred  to  C.  L.  Howard.  And  I 
further  find  that  releases  of  the  vendor's 
lien  on  the  land  in  controversy  had  been 
duly  made  by  S.  E.  Xori-is.  J.  B.  Garrett,  and 
C.  L..  Howard  In  favor  of  defendant,  W.  R. 
McGlain.  I  further  Qnd  that  J.  B.  Garrett 
was  unable  to  pay  said  two  notes  given  for 
ibe  purchase  price  of  said  land,  and  that 
the  controlling  consideration  In  his  sale  of 
Tlie  land  to  McClaln  was  that  said  McClaln 
Fhould  assume  and  discbarge  said  Indebted- 
ness  evidenced  by  said  notes  of  $230.67  and 
$115.33  given  by  Garrett  to  Norris.  (5)  I 
further  find  that  at  the  time  of  the  purchase 
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and  conveyance  of  the  land  in  controversy 
by  defendant,  McClaln,  the  same  was  whol- 
ly unimproved;  that  defendant  had  the  ad- 
verse possesBlon  of  said  land  for  at  least 
one  year  next  before  the  bringing  of  this 
suit,  and  that  during  his  said  possession  be 
made  permanent  and  valuable  improve- 
ments thereon  of  the  value  of  $530,  and  that 
defendant  had  such  possession  and  made 
said  Improvements  in  good  faith,  believing 
that  he  had  good  title  to  said  land.  I  fur- 
ther find  the  value  of  said  land,  without 
said  iuiprovemeuts.  to  be  $519." 

In  addition  to  the  foregoing,  we  find  that 
plaintiffs  P.  O.  Garrett  and  J.  B.  Garrett 
were  divorced  as  man  and  wife  in  1893. 
nie  deed  of  Norris  to  J.  B.  Garrett  ex- 
pressly reserved  a  lien  on  the  land  convey- 
ed to  secure  the  purchase-money  notes  at 
tlie  time  executed  by  Garrett,  as  did  also 
the  notes.  The  deed  of  J.  B.  Garrett  to  Mc- 
Clain also  retained  in  expreau  terms  the  ven- 
dor's lien  on  land,  as  did  the  notes  executed 
by  McClaln  to  secure  the  payment  of  the 
purchase  price.  We  find  that  the  improve- 
ments made  by  McClain  on  the  land  were 
made  In  good  faith,  believing  he  had  a  good 
title  to  the  land. 

Owens  Miller  and  Hawkins  &  Hawkins, 
for  plaintiffs  In  error.  J,  E.  Walker  and 
Alexander  &  Atkinson,  for  defendant  In 
error. 

COIvLARD.  J.  (after  stating  the  facts). 
We  do  not  agree  with  the  court  that  the 
deed  to  Garrett  by  Norris  would  not  Inure 
to  the  benefit  of  the  children  of  Garrett  as 
to  his  interest  in  the  land  acquired  from 
Norris.  The  deed  of  J.  B.  and  P.  O.  Gar- 
rett to  their  children  purports  to  convey  the 
land  for  the  period  named,  and  was  abso- 
lute for  such  period.  Lindsay  v.  Freeman. 
83  Tex.  263.  18  S.  W,  727.  The  word  "grant" 
was  not  used  in  the  conveying  clause,  nor 
was  it  in  the  deed  discussed  In  Lindsay  v. 
Freeman,  83  Tex.  263,  18  S.  W.  727;  nor 
was  there  a  covenant  of  general  warranty; 
at  least  such  fact  did  not  appear  in  the  case 
cited,  and  It  was  decided  that  the  after- 
acquired  title  would  inure  to  the  benefit  of 
the  former  conveyance  by  estoppel.  But  we 
cannot  see  that  this  would  be  of  any  benefit 
to  the  pJaintlffs,  because  J.  B.  Garrett  ac- 
quired no  title  to  the  land  by  bis  deed  from 
Norris,  as  he  paid  no  part  of  the  purchase 
money,  the  lien  for  the  purchase  price  being 
retained  In  the  notes  and  the  deed.  Mrs. 
Norris  still  had  the  superior  title  to  the  land 
until  the  purchase  price  was  paid.  McClaln 
having,  according  to  his  contract  with  J.  B. 
Garrett,  paid  the  purchase-money  notes  due 
to  Norris,  became  at  least  a  Ilenholder,  In 
legal  possession  of  the  land,  and  he  could 
not  be  ousted  at  the  suit  of  plaintiffs,  with- 
out Iheir  paying  him  the  amount  due  on  the 
purchase-money  notes.  Hicks  v.  Morris,  57 
Tex.  6.-»8:  Loan  Co.  v.  Blalock.  76  Tex.  jP 
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13  a  W.  12;  LoTlng  t.  MUUken.  69  Tex. 
4S1;  Calhoun  t.  Lumpkin,  60  Tex.  190;  Rod- 
riguez V.  Haynes,  76  Tex.  232,  13  S.  W.  296; 
Duke  T.  Reed.  64  Tex.  716.  Plaintiffs  could 
not  recover  the  land  from  defendant  In  po»- 
seaalon,  without  first  discharging  the  lien 
held  by  him.  This  Is  sufficient  to  sustain 
the  Judgment  of  the  court  below,  and  It  Is 
affirmed.  Affirmed. 


HERRING  et  al.  v.  PATTEN  et  at ' 
;C!ourt  of  QvU  Appeals  of  Texas.    Jan.  26, 
1898.) 

LiMiTATto>;9  — Ahendhent  ot  Pbtitios  —  Wit- 

NBSSBS— CREDIBILITT — TKAKSACTtnNB  WITH  Ds- 
OEDKHT  —  CONTBRSiOX  —  BTIDEHCB  —  IRSTRDO- 

nuHs— Wills— CoiiflTBooTioit-—NA'nniB  or  B»- 
TAT»— SnuTDTHsm  Tkitst. 

1.  In  an  action  against  a  sheriff  for  convert 
sion,  where  the  petition  alleged  that  the  levy 
of  the  execution  was  by  hfm  as  sheriff,  an 
amendment,  filed  after  an  action  was  barred, 
which  alleged  that  the  levy  was  made  by  a 
deputy  sheriff,  acting  by  authority  of  the  sher- 
iff, did  not  state  a  new  cause  of  action,  under 
Rev.  St.  1895,  art.  4887,  providing  that  sheriffs 
shall  be  responsible  for  the  official  acts  of  their 
depnties. 

2.  If  the  original  petition  was  defective,  in 
that  proof  that  the  levy  was  made  by  the  dep- 
uty was  not  admissible  under  it,  such  defective 
statement  was  sufficient  to  arrest  the  running 
of  the  statute. 

8.  A  judgment  ot  conviction  of  a  witness  of 
petty  theft,  rendered  eight  years  before  be  tes- 
tifies, is  inadmissible  for  purposes  of  Impeach- 
ment 

4.  In  an  action  by  a  trustee  and  the  cestuis 
que  trustent  against  a  sheriff  and  execution 
plaintiffs  toe  the  full  ralne  of  cotaln  horses 
converted  by  sale  under  such  execution,  the  un- 
contradicted testimony  was  that  a  tenant  own- 
ed an  interest  In  the  horses.  Held,  that  a  sub- 
mission of  the  case  as  though  the  trustee  could 
recover  tor  the  value  of  all  the  horses  was  er- 

TOT. 

6.  Testatrix  directed  her  executor  to  contttrf 
her  property  so  that  her  brother  should  have 
the  sole  right  to  occupy  the  homestead,  together 
with  such  personalty  as  was  necessary  to  maln- 
-tafn  the  home,  and  that  the  executor  shonld 
control  the  estate  In  such  manner  as  might  tend 
to  promote  its  interests,  and  pay  the  brother  the 
riiet  proceeds  each  year  dnnng  his  life;  that, 
if  another  brother  survived  the  beneficiary,  he 
should  succeed  to  his  interest;  and  that,  after 
the  death  of  both,  the  executor  should  distrib- 
ute the  estate  as  specifically  directed.  Hcid, 
-that  none  of  said  property,  or  the  income  of  it, 
was  liable  for  the  debts  of  her  brothers. 

0.  Such  property  was  not  rendered  liable  by 
the  fact  that  the  brother  had  been  in  posses- 
•lon  of  It  two  years,  where  It  was  placea  in  his 
possession  under  the  provision*  of  the  wIlL 

7.  It  was  immaterial  that  the  Income  of  the 
■estate  exceeded  the  amount  necessary  to  sup- 
■port  the  beneficiary, 

8.  A  will  placed  the  property  of  testatrix  in 
-the  hands  of  her  executor,  for  the  maintenance 
of  her  brothers  in  a  manner  directed.  Hrld,  in 
an  action  by  the  executor  and  said  brothers 
-aeainst  a  sheriff  and  execution  creditors  who 
«otd  part  of  said  property  under  such  execution, 
that  evidence  of  the  insolvency  of  the  brotliers, 
and  that  testatrix  knew  such  fact,  was  admis- 
■ibie  to  show  her  intent  in  making  the  will. 

9.  The  action  was  originally  commenced  by 
the  executor  alone,  and  the  brothers  of  testa- 
trix were  afterwards  made  parties  by  the  exe- 
cuttcm  creditors.    While  disclaiming  that  the 
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property  was  theirs,  the  brothers  set  up  their 
rights  under  the  will.  Beld,  that  the  brothers 
were  not  opposite  parties  to  the  executor,  and 
could  not  be  called  as  witnesses,  under  the  pro- 
vision  of  the  statute  allowing  a  party  to  tes- 
tify as  to  transactions  with  or  statements  by 
the  t««tatrix,  when  called  by  the  opposite  party. 

10.  Evidence  that  the  property  belonged  to  tes- 
tatrix was  admissiljle. 

11.  Where  the  issue  was  as  to  the  value  of  a 
horse  at  the  time  he  was  seised  on  execution, 
and  a  witness  testified  that  he  was  worth  only 
$250  or  $300  when  seized,  and  that  horses  had 
since  declined  in  vslue,  it  was  proper  to  allow 
him  to  be  asked  on  cross-examination  If  he  bad 
not  sold  the  horse  for  $450. 

Appeal  from  district  court,  Hill  county:  J. 
M.  Hall.  Judge. 

Action  by  George  M.  Patten,  as  executor  of 
the  estate  of  Martha  A.  Patten,  deceased, 
against  John  P.  Cox.  as  sheriff  of  Hill  county, 
and  others.  Herring  &  Kelley  were  made  par- 
ties by  the  sheriff,  and  George  W.  Patten  and 
Nathan  Patten  were  made  parties  at  the  m- 
stance  of  Herring  &  Kelley.  l<^om  a  Judg- 
ment In  favor  of  the  executor.  Herring  &.  Kel- 
ley and  others  appeaL  Reversed  and  remand- 
ed. 

McKlniuHi  &  Oarlton  and  Herring  &  Kelley, 
for  appellaDts.  Smith  ft  Phillips  and  John  W. 
Da  via,  for  appellees. 

FLY,  J.  George  M.  Patten,  aa  executor  of 
the  will  of  Martha  A.  Patten,  deceased,  sui^U 
John  P.  Cox,  sheriff  of  Hill  county,  and  h\s 
bondsmen,  to  recover  the  value  of  certain  prop- 
erty belonging  to  said  estate,  which  had  been 
seized  under  an  execution  Issued  against  thi> 
property  of  George  W.  Patten,  and  had  b 
converted  by  them.  Herring  &  Kelley, 
whose  Instance  and  for  whose  benefit  the  ex- 
ecution had  been  levied,  were  made  iiartles  de- 
fendant by  the  sheriff.  At  the  Instance  of 
Herring  &.  Kelley,  George  W.  Patten  and 
Nathan  Patten  were  made  parties.  A  trial  by 
Jury  was  had,  which  resulted  In  a  verdict  and 
judgment  for  the  executor  in  the  sum  of  S*.^,' 
265.  The  executor  claimed  the  property  under 
the  provisions  of  the  last  will  and  testament 
of  Martha  A,  Patten,  which,  after  providing 
for  the  appointment  of  the  executor,  and  that 
the  county  court  should  not  control  the  estate, 
and  that  the  executor  should  not  be  requirorl 
to  give  bond,  was  aa  follows:  "First.  I  desire 
all  my  Just  debts  existing  at  the  time  of  my 
death  be  first  fully  paid.  Second.  I  desire  that 
at  my  death  my  executor  shall  take  posses- 
sion of  all  my  property,  both  real  and  personal, 
and  keep  and  control  the  same  at  my  place  In 
Hill  county,  either  by  himself,  or  such  agent 
or  agents  as  my  said  executor  shall  select,  and 
that  my  brother  George  W.  Patten  shall  have 
the  sole  right  to  use  and  occupy  my  homestead, 
dwelling,  lots,  and  appurtenances  thereto,  to- 
gether with  such  personal  property  belonging; 
to  me  as  may  be  necessary  and  proper  to  beep 
and  maintain,  for  the  comfort  and  convenience 
of  my  said  brother  George  W.  Patten,  said 
home  place;  and  my  said  executor  shall  from 
time  to  time  turn  over  to^my  said  brother 
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George  W.  Patten  such  articles,  for  his  ex- 
duslTe  use  (without  security  therefor),  aa  may 
be  required  to  keep  up  and  maintain  for  my 
said  brother  such  a  home  as,  under  the  circum- 
stances of  my  estate,  shall  be  right  and  proper. 
And  my  executor  ts  directed  to  manage  and 
control  the  balance  of  my  estate  In  such  moo- 
ncr  as  la  his  Judgment  may  tend  to  promote 
the  interests  of  my  estate,  having  care  to  pre- 
serve my  said  estate  Intact,  if  possible;  and, 
after  first  paying  all  proper  expenses  of  man- 
agement of  my  said  estate,  my  said  executor  Is 
directed  to  pay  over  to  my  said  brother  Geoi^e 
W.  Patten  the  net  proceeds  of  my  said  estate 
dming  each  year,  and  as  often  as  may  be  neces- 
sary to  supply  the  wants  of  my  said  brother 
George  W.  Patten,  without  waiting  for  stated 
periods  of  settlement  This  prorUlon  for  the 
support  and  comfort  of  my  brother  George  W. 
Patten  shall  continue  and  be  in  force  during  hla 
life.  If  my  brother  Nathan  Patten  shall  sur- 
vive my  brother  George  W.  Patten,  said  Na- 
than Patten  shall  Immediately  succeed  to  the 
provisions  herein  made  for  my  brother  George 
W.  Patten.  After  the  death  of  both  George 
W.  Patten  and  Nathan  Patten,  It  is  my  will 
that  my  executor  proceed  to  take  an  inventory 
of  such  of  my  ratate  as  may  be  In  existence  at 
that  time;  and,  after  such  Inventory  Is  taken, 
It  shall  be  the  duty  of  my  executor  to  convert 
my  said  remaining  estate  Into  money,  without, 
however,  using  undue  baste;  and  my  said  ex- 
ecutor is  directed  to  divide  the  money  into  two 
equal  parts,  one  of  which  parts  shall  be  and 
become  the  property  of  my  said  nephew  Geoi^e 
M.  Patten,  or  his  heirs.  If  he  be  then  dec'd,  and 
the  other  half  of  said  money  shall  be  divided 
equally  among  the  other  children  of  my  said 
brother  Nathan  Patten  and  Martha  Patten  Bog- 
gess;  that  la  to  say,  each  of  the  other  children 
of  Nathan  Patten  (save  George  M.  Patten) 
shall  receive  one-fourth  of  the  said  one-half, 
and  the  said  Martha  Patten  Boggesa  shall  re- 
ceive one-fourth  of  one-half,— there  being  three 
children  of  my  brotbo:  Nathan,  besides  the  said 
George  M.  Patten." 

In  the  original  petition  It  was  alleged  that 
the  levy  of  the  execution  was  made  by  John  P. 
Cox  in  his  capacity  as  sheriff  of  Hill  county. 
In  the  amended  petition,  which  was  tiled  more 
than  two  years  after  the  cause  of  action  arose, 
it  was  alleged  that  the  levy  was  made  by  .1. 
B.  Ballard,  a  deputy  sherUC,  acting  by  and 
through  the  authority  of  the  sherllT,  John  P. 
Cox;  and  In  the  first  assignment  of  error  It  Is 
contended  that  the  amendment  set  up  a  new 
cause  of  action,  and  that  the  exception  on  the 
ground  of  two-years  limitation  should  have  been 
sustained.  It  is  e^ress^  provided  by  statute 
that  "sheriffs  shall  be  responsible  for  the  of- 
ficial acts  of  their  deputies."  Rev.  St  181)5, 
art  4887.  And,  so  far  as  the  public  is  con- 
cerned, the  acts  of  the  deputy  are  the  acts  of 
the  sheriff.  "So  far  as  the  responsibilities  of 
the  ofiice  are  concerned,  the  sheriff  Is  liable  for 
the  acts  both  of  himself  and  his  deputy.  So 
foi  aa  Its  rlgta,ts  and  duties  are  concerned,  they 
are  Id  every  respect  identical.  *  •  •  The 


acts  of  the  deimty  are  performed  In  the  name 
of  the  principal,  and  they  become  so  essentially 
the  acts  of  the  latter  that  he  may  lawfully  re- 
taxn  that  they  were  done  by  himself."  Heye 
V.  Moody,  67  Tex.  615,  4  S.  W.  242.  The 
official  acts  of  the  deputy  being  the  official  acts 
of  the  sheriff,  it  would  follow  that  proof  that 
the  levy  was  made  by  a  deputy  sheriff  would 
meet  the  allegations  of  the  levy  by  the  sheriff; 
and,  such  being  the  case,  the  amendment  was 
unnecessary,  and  In  no  manner  changed  the 
status  of  affairs.  The  sheriff  was  responsible 
for  the  acts  of  the  deputy  under  the  allegations 
of  the  original  petition.  Just  as  he  was  under 
the  allegations  of  the  amended  petition.  In 
the  case  of  Lewis  v.  Hatton,  86  Tex.  533,  26 
S.  W.  50,  cited  by  appellants,  suit  was  first  In- 
stituted against  Lewis  as  an  Individual,  and 
not  as  an  officer;  and  proof  was  admitted  to 
the  effect  that  he  was  the  sheriff  of  Dallas 
county,  and  that  the  acts  comiHaloed  of  were 
done  by  one  of  bis  deputies.  It  Is  apparent  that 
the  allegations  were  not  sufficient  to  admit 
such  proof,  because  the  effect  would  have  been 
to  bind  Lewis,  sued  as  a  private  citizen,  for 
the  acts  of  a  deputy  appointed  by  Lewis,  the 
sheriff.  This  Is  not  a  parallel  case.  If,  how- 
ever, it  should  be  hdd  that,  under  an  all^ation 
that  a  sheriff  had  levied  a  certain  writ,  proof  of 
the  levy  having  been  made  by  a  deputy  would 
not  be  admissible,  still  we  are  of  the  opinion 
that  the  amendment  did  not  state  a  new  cause 
of  action,  but  merely  set  forth  in  clearer  terma 
a  Cause  of  action  theretofore  defectively  stated. 
Such  defective  statement  of  the  cause  of  action 
had  the  effect  of  arresting  the  running  of  lim- 
itation. 

The  trial  court  permitted  appellees  to  read  In 
evidence  a  judgment  of  conviction  of  petty 
theft  of  one  of  the  witnesses  for  appellants 
some  eight  years  before  the  date  of  the  trial. 
We  think  this  was  error.  The  evidence  was 
not  relevant  to  any  Issue  In  the  case.  Such 
proof  did  not  render  the  witness  Incompetent  to 
testify,  and  could  not  be  used  for  purposes  of 
Impeachment.  Railway  Co.  v.  Johnson,  83  Tex. 
628,  19  S.  W.  151;  Insurance  Co.  v.  Falrea 
(Tex,  Civ.  App.)  35  S.  W.  55;  1  Rice.  Ev.  p. 
552,  S  268. 

It  Is  the  rule  that  the  plaintiff  must  t>e  In 
poMsession,  or  entitled  to  the  immediate  pos- 
session, to  maintain  a  suit  for  trespass  to 
personal  property.  But  when  the  Injury  Is 
permanent  in  Its  effects,  the  reversioner  has 
the  right  of  recovery.  Tayl.  Landl.  &  Ten. 
S  769,  and  note.  The  reason  for  the  excep- 
tion is  clear.  If  the  injury  to  the  property 
Is  merely  temporary,  no  one  has  been  dam- 
aged but  the  person  In  possession,  and  he 
alone  could  sustain  the  suit.  But,  If  It  Is 
permanent,  the  reversioner  suffers  loss,  and 
would  be  entitled  to  recover  dnmages.  For 
instance,  if  a  horse  was  rented  for  a  year, 
and  while  so  rented  should  be  Injured  so 
that  there  would  be  a  complete  recovery  be- 
fore the  time  expired  for  which  he  was  rent- 
ed, no  one  would  be  injured  except  the  ten- 
ant and  he  alone  could  sustain  ;Qie  action; 
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but  If  the  horse  was  killed,  or  so  Injured 
as  to  permauently  affect  his  value,  the  own- 
er reeeiyes  an  Injury,  and  could  sue  for  the 
tlamagos.  In  this  case  there  was  a  conver- 
sion of  the  property,  and  ^pellees'  damages 
wf*re  Immediate  and  permanent.  The  im- 
contradlcted  testimony,  however,  estabilslietl 
the  fact  that  the  tenant,  M.  V.  Rites,  owned 
an  Interest  in  the  stock,  and  the  executor 
could  not  sue  for  and  recover  for  the  value 
of  that  portion  of  the  property  belonging 
to  the  tenant.  The  suit  was  not  for  the  in- 
tci't'st  of  the  estate  In  the  value  of  the  horses, 
but  for  the  whole  value;  and  the  charge  did 
not  draw  the  attention  of  the  jury  to  the 
fact  that  the  tenant  owned  an  interest  In 
the  property,  but  submitted  the  cause  as 
though  the  executor  could  recover  for  the 
total  value  of  all  the  horses.  The  jury  re- 
turned a  general  verdict  for  $2,iir)0,  and 
doubtless  this  included  what  was  found  to 
hti  the  full  value  of  the  property.  If  this 
be  true,  appellants  would  be  compelled  to 
pay  twice  for  a  portion  of  the  property,  as 
they  had  already  settled  with  Rites  for  his 
interest  In  the  property. 

The  object  that  Martha  A.  Patten,  as  In- 
dicated by  her  will,  had  in  view,  was  to 
place  all  her  property  in  the  hands  of  the 
executor,  to  be  held  by  him  In  trust;  the 
proceeds  therefrom,  as  well  as  personal  prop- 
erty that  he  needed,  to  be  used  for  tlie  ben- 
efit and  personal  comfort  of  her  brother 
George  W.  Patten,  and  after  his  death  for 
the  benefit  of  her  brother  Xathan.  There 
is  nothing  In  the  will  that  indicates  that  the 
testatrix  Intended  that  any  of  the  property 
should  be  subject  to  the  debts  of  her  broth- 
ers. No  power  of  sale  was  given  by  the 
will  to  either  of  the  brothers,  but  the  prop- 
erly was  placed  In  the  hands  of  the  executor, 
to  be  used  for  the  comfort  and  maintenance 
of  George  W.,  and  then  of  Nathan,  Patten. 
Patten  v.  Herring  (Tex.  Civ.  App.)  29  S.  W. 
:i88.  If  George  W.  Patten  did  dispose  of  any 
of  the  personal  property  in  such  a  way  as 
to  defeat  the  design  of  the  will,  such  acts 
might  perhaps  render  the  executor  liable  to 
Nathan  for  the  property  so  used,  but  would 
not  aCfect  the  validity  of  the  will.  We  are 
of  the  opinion  that  the  whole  of  the  proper- 
ty—personal as  well  as  real— was  set  apart 
by  the  testatrix  for  the  support  and  mainte- 
nance of  her  brothers,  and  was  not  subject 
to  the  claims  of  their  creditors.  The  prop- 
erty was  not  shown  to  have  produced  more 
than  a  comfortable  support  for  George  W. 
Patten.  There  Is  no  question  as  to  the  In- 
come in  this  case,  however;  the  contention 
being  over  personal  property  that  was  claim- 
ed to  belong  to  the  estate,  which  we  hold 
was  not  subject  to  execution  or  attachment 
fnr  the  debts  of  George  W.  Patten.  There 
was  an  effort  to  show  that  the  property  did 
not  belong  to  the  estate,  and,  of  course,  If 
tills  should  be  done.  It  is  not  protected  by 
the  provisions  of  the  will. 

The  twelfth  assignment  of  error  complains 


of  the  action  of  the  court  In  ref  jslng  to  give 
a  charge  to  the  effect  that.  If  George  W. 
Patten  had  been  In  possession  of  the  prop- 
erty for  two  years  before  It  was  seized  by 
the  sheriff,  It  was  subject  to  the  debts  of  ap- 
pellants. The  charge  was  clearly  erroneous, 
under  the  facts,  and  was  properly  refused. 
The  testimony  showed  that  the  property  was 
placed  in  possession  of  George  W.  Patten 
under  the  provisions  of  the  will,  and  that  he 
was  holding  the  same  in  subservience  to 
such  provisions;  and  a  singular  anomaly 
would  be  presented,  if  the  execution  of  the 
terms  of  the  will  destroyed  its  vitality.  The 
authorities  cited  have  no  application  what- 
ever to  the  case  under  consideration. 

The  income  from  the  estate  of  Martha  A. 
Patten  was  not  subject  to  the  debts  of  her 
brothers,  and.  If  there  was  anything  left  aft- 
er George  W.  Patten  had  received  the  sup- 
port Indicated  by  the  terms  of  the  will.  It 
became  a  part  of  the  assets  of  the  estate.  It 
follows  that  evidence  as  to  the  amount  neces- 
sary to  support  George  W.  Patten  was  prop- 
erly excluded,  not  only  on  the  ground  men- 
tioned, but  because  it  was  not  Income,  but 
other  property  that  was  seized  by  the  sheriff. 

The  seventh  assignment  of  error  complains 
of  an  Instruction  of  the  court  which  Inform- 
ed the  jury  that  the  will  created  what  la  de- 
nominated a  "spendthrift  trust."  and  that 
the  purpose  of  the  testatrix  was  to  place  her 
property  in  the  hands  of  her  executor  for 
the  maintenance  and  support  of  her  brothers 
In  the  manner  directed,  and  that  the  same 
was  not  subject  to  the  debts  of  the  broth- 
ers. This  was  the  construction  placed  upon 
the  will  by  the  court  of  civil  appeals  of  the 
Third  district,  and  afterwards  approved  by 
the  supreme  court,  by  a  refusal  of  a  writ  of 
error.  Patten  v.  Herring,  29  S.  W.  388. 
And  we  believe  the  construction  Is  the  prop- 
er one.  In  connection  with  the  last-men- 
tioned assignment,  it  is  contended  that  evi- 
dence of  the  insolvency  of  the  brothers  of 
the  testatrix  was  improperly  admitted;  and 
the  case  of  Peet  v.  Railway  Co.,  70  Tex.  523, 
8  S.  W.  2(>3,  Is  cited  as  authority  for  the 
proposition.  The  decision  is,  however,  au- 
thority for  the  admission  of  the  testimony. 
The  situation  and  condition  of  the  testatrix 
In  relation  to  the  circumstances  surrounding 
the  legatees  were  properly  admitted  to  dis- 
close the  Intent  of  the  testatrix  as  applied  to 
the  status  of  the  legatees.  Hunt  v.  White, 
24  Tex.  Co2;  Crosson  v.,Dwyer,  9  Tex.  CIv. 
App.  482,  30  S.  W.  929. 

The  declarations  of  George  W.  Patten 
made  at  the  time  the  lease  was  made  to 
Rites  were  objected  to  by  appellants,  and 
should  have  been  excluded. 

The  witness  M.  T).  Herring  having  stated 
on  his  direct  examination  that  the  stalUon 
was  worth  only  $2C0  or  ^300  when  seized, 
and  that  horses  had  declined  in  valne  since 
that  time,  appellees  were  properly  allowed 
to  ask  him  on  cross-examination  If  be  had 
not  sold  the  iiorse  for  $-K)0.    It  was  allow- 
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able  aif  an  attack  upon  the  credibility  of  tbe 
witness  as  to  the  value  of  the  horee. 

In  their  answer,  George  W.  Patten  and 
Nathan  Patten,  while  disclaiming  that  the 
property  was  theirs,  set  up  their  rights  un- 
der the  wllL  Their  Interest  was  Identical 
with  that  of  the  executor,  and  his  success  In 
the  suit  was  their  success.  It  Is  true  that 
they  were  not  necessary  parties  to  the  suit. 
Still,  they  were  proper  parties,  and,  when 
brought  Into  the  cause,  they  were  In  no  wise 
opposed  to  the  executor,  and  could  not  be 
called  as  witnesses  under  the  provision  of 
tbe  statute  that  allows  a  party  to  testify  as 
to  transactions  with  or  statements  by  tbe 
testatrix,  when  called  by  the  opposite  party. 
The  executor.  In  this  suit,  was  not  the  op- 
posite party  to  them.  The  testimony  of 
George  W.Patten  as  to  his  partnership  trans- 
actions with  his  sister  was  therefore  In- 
hlUted  by  the  statute,  and  should  not  have 
been  admitted.  There  was  no  impropriety 
In  admitting  his  testimony  as  to  his  insol- 
vency and  that  of  his  brother,  and  that  his 
sister  knew  of  It  when  she  made  her  will, 
or  that  the  personal  property  belonged  to 
bis  sister. 

The  other  asslgaments  of  error  are  without 
merit.  For  the  errors  Indicated  the  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 


B'KOST  V.  MASON  et  al.i 

(Court  of  Civil  Appeals  of  Texas.   Dec.  18, 
1897.) 

FrAUDOLBXT     CoNTBTAKCEB  —  KnOWLEDOB  IND 

Participation  or  Oravtbb— Evidevck— Ab- 

BIONMSXT  OF  EhKORB— iNaTRVCTIO^TB. 

1.  tf  knowledge'  of  and  participation  in  fraud 
of  mortgagor  by  the  beneticiariea  are  twtb  nec- 
e»»ary,  to  avoid  a  mortgage,  as  between  cred- 
itors and  mortgagees,  an  instniction  that  knowl- 
edge of  the  fraud,  alone,  is  sufflcient,  is  not  er- 
roneous, where  the  part  of  conflicting  evidence 
which  the  jury  must  have  believed,  to  have 
reached  its  verdict  against  the  mortgatreen 
showed  participation  in  the  frnuil. 

i.  An  instruction  that  a  morteage  given  to 
defraud  creditors  is  not  vdd,  as  to  the  mort- 
gagee, nnless  he  had  knowledge  of  the  fraud, 
and  participated  therein,  and  nn  instruction 
that  knowIedEC  of  the  fraud,  alone,  would  lie 
sufflcient,  cannot  be  complained  of  by  the  mort- 
gagee as  coQflictipg,  since  one  instnu-tiiin  ox- 
plains  the  other,  and,  taken  together,  they  are 
favorable  to  him. 

3.  Where  a  mortgagee  agrees  to  piirchnsc 
property  at  mortgage  sale,  and.  after  paying  the 
price  and  his  debt  by  retail  sales,  returns  the 
property  to  the  mortBagor,  with  the  profit  on 
sales,  a  finding  that  the  agreement  did  not  con- 
template a  purchase  at  a  fair  price  in  sustained 
by  the  evideuce,  since  the  agreement  shows 
that  the  mortgagee  was  trustee  oC  the  mortga- 
jror  as  to  the  residuary  interest,  from  which 
fact  the  duty  of  the  trustee  to  buy  at  the  low- 
est price  possible  would  follow. 

4.  Where  the  agent  of  mortgagees  was  told 
by  the  mortgagor  that  he  had  agreed  with  an- 
other mortgagee  to  bo  mortgage  his  stock,  when- 
ever his  creditors  should  push  him,  that  he 
would  receive  the  residuary  interest  after  sat- 
isfying the  mortgagee,  there  is  sufficient  evi- 
dence to  support  a  finding  that  the  agent  of  the 

1  Writ  of  error  denied  by  supreme  court. 


mortgagees  had  knowledge  of  the  frauduleat 
intent  of  the  mortRneor. 

6.  Where  an  assignment  of  error  ts  made, 
"as  shown  Inr  bill  of  exceptions  reserved  by 
plaintiff.  No.  1  to  No.  9.  indosive,"  and  the  biliK 
referred  to  present  different  phases  of  the 
testimony,  the  assiRnment  is  too  general  to  lie 
considered  on  appeal. 

6.  Refusal  of  special  Instmctions  which  are 
included  in  the  general  Instructions  given  by 
the  conrt  is  not  ground  for  reversal. 

Error  from  district  court.  Hunt  eouuty;  J. 
G.  Russell,  Judge. 

Action  by  E.  L.  Frost,  trustee,  against  S. 
J.  Mason  and  others.  From  a  Judgment  fn 
favor  of  defendants,  plaintiff  brings  error. 
Affirmed. 

Matthews  &  Neyland,  McCormick  &  Spence, 
and  Robt.  R.  Neyland,  for  plamtlff  in  error. 
Perkins,  Gilbert  &  Perkins  and  Craddock  & 
Looney,  for  defendants  In  error. 

Conclusions  of  Fact 

TAKLTOX,  0.  J.  On  December  23,  1895. 
A.  B.  Patterson,  an  Insolvent  merchant  en- 
gaged In  a  retail  business  at  Greenville,  Tex., 
executed  to  E.  L.  Frost  a  deed  In  trust,  or 
chattel  mortgage,  whereby  he  conveyed  to 
Frost,  as  trustee,  his  stock  of  merchaudise, 
to  secure  the  following  named  creditors.  In 
the  order  and  for  the  amounts  thus  stated: 

E.  L.  Frost   f  Oftn 

Bumham.  Hanna,  Monger  &  Co   2,028 

Matthews  &  Neyland   2.'>(i 

Greenville  National  Bank   5,700 

John  V.  Farwell  Company   10.~i 

Adolph  Babbitt  &  Co   13S 

The  benefits  of  the  Instrument  were  accept- 
ed by  all  the  creditors  therein  named,  except 
the  Greenville  National  Bank:  and.  so  ac- 
cepted, the  instrument  was  forthwith  filed 
for  record  by  the  trustee.  On  December  24, 
IfiOTi,  while  the  goods  were  In  tbe  possession 
of  the  trustee,  they  were  seized  by  virtue  of 
a  valid  writ  of  attachment  sued  out  by  the 
Greenville  National  Bank.  On  account  of 
this  selaure,  and  the  sale  bad  thereunder, 
this  suit  was  instituted  by  Frost,  the  trus- 
tee, for  the  benefit  of  the  creditors  claiming 
under  the  instrument,  to  recover  the  value 
of  tbe  merchandise.  8.  J.  Mason,  the  sheriff 
who  levied  the  writ,  and  the  sureties  on  the 
Indemnity  bond  executed  to  him  by  the 
Greenville  National  Bank,  and  the  latter, 
were  parties  defendant  In  the  action.  A  trial 
before  a  Jury  resulted  In  a  verdict  for  the 
defendants,  on  the  ground  that  tbe  deed  In 
trust  was  made  with  the  Intent  to  hinder, 
delay,  and  defraud  the  creditors  of  Patter- 
son, and  was  hence  void.  From  a  Judgment 
In  accordance  with  this  verdict,  the  plaintiff 
Frost  prosecutes  this  writ  of  error.  The 
creditors  Burnham,  Hanna,  Mnnger  ft  Oo. 
were  represented  In  tbe  arrangement  Involv- 
ing the  execution  and  acceptance  of  the  deed 
in  trust  by  Mr.  C.  Vf.  Miller;  the  remaining 
accepting  creditors,  by  Mr.  Mayo  Neylnnil. 
except  E.  Ij,  Frost,  who  represented  himself. 
It  appears  that  before  the  trial  the  hank 
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paid  off  the  debt  of  Frtnt  Under  t:be  Issues 
submitted  by  the  charge,  the  record  Indi- 
cates that  the  jury  found  that  Miller,  the 
agent  of  Bumham,  Hanna,  Mnnger  &  Co.,  In- 
duced Patterson  to  execute  the  deed  In  trust; 
that  there  was  a  verbal  agreement  between 
Patterson  and  Miller  (not  Incorporated  In  the 
written  Instrnmept,  but  which  was  the  In- 
ducement to  ita  execution)  to  the  effect  that 
Frost  should  take  possession  of  tibe  goods, 
make  an  inventory  of  them,  and  sell  them, 
:ind  that  Burnham,  Hanna,  Munger  &  Co. 
would  bay  them  In,  for  the  purpose  of  per- 
mitting Patterson  to  carry  on  the  mercantile 
busloess,  which  would  be  carried  on  In  the 
name  of  Burnham,  Haona,  Munger  St  Co^ 
who  would  furnish  goods  to  replenish  the 
stock,  and  so  carry  on  such  business  until 
such  time  as  the  claims  preferred  In  the  deed 
in  trust  ahead  of  Bumham,  Hanna,  Munger 
&  Co.,  and  also  their  claim,  and  such  sum 
aa  they  had  f  urnl^ed  Patterson  to  carry  out 
such  agreement,  should  be  p^d;  and  that 
the  residue  should  revert  to  Patterson,  for 
his  nse  or  benefit  And  the  Jury  further 
found  that.  If  this  asreement  had  been  con- 
summated, n  would  have  bad  the  effect  of 
blnderlng,  delaying,  or  defrauding  the  Green- 
ville National  Bank  In  the  collection  of  Its 
debt  against  Patterson.  The  Jury  also 
found  that  E^ost,  Matthews  &  Neyland,  the 
John  V.  Farwell  Company,  and  Adolpb  Bab- 
bitt &  Co.  knew  of  the  existence  of  auch 
verbal  agreement  between  Miller  and  Pat- 
terson, or  that  they  had  knowledge  of  such 
facts  as  would  put  a  prud^t  man  upon  in- 
quiry as  to  whether  such  agreement  had 
been  made,  a  proper  pursuit  of  which  In- 
quiry would  have  disclosed  to  them  the  ex- 
istence of  the  agreement,  and  that  with  such 
knowledge  they  accepted  under  the  mortgage. 
The  knowledge  with  which  Matthews  &  Ney- 
land, the  John  V.  Farwell  Company,  and 
Adolpb  Babbitt  Sc  Co.  were  found  to  be  affect- 
ed was  through  Mayo  Neyland,  a  member  of 
the  firm  of  Matthews  &  Neyland,  and  the  rep- 
resentative of  the  John  V.  Farwell  Company 
and  Adolph  Babbitt  &  Co.  Perforce  of  the 
verdict  of  the  Jury,  resting  upon  evidence^ 
though  conflicting,  we  find  as  above  hndl- 
cated. 

Conclusions  of  Law. 

1.  The  court.  In  Its  general  cbacge,  thus 
Instructed  the  Jury:  "But  when  a  mortgage 
or  deed  of  trust  Is  executed,  although  the 
claims  secured  by  It  may  be  Just,  but  the 
same  Is  made,  on  the  mortgagor's  part,  to 
cover  up  the  property,  and  flx  It  so  that  said 
property,  or  the  proceeds  of  the  sale  thereof, 
after  any  speclfled  claim  or  claims  are  paid, 
may  revert  to  the  benefit  of  the  mortgagor, 
and  thereby  prejudice  other  creditors,  and 
hinder  or  defraud  them  in  the  collection  of 
their  debts;  and  If  the  claimants  named  In 
the  mortgage  or  deed  of  trust  knew  of  this 
Intent  upon  the  imrt  of  the  mortgagor,  or 
bad  knowledge  of  such  facts  as  would  put 


a  prudent  man  upon  inquiry  as  to  what  was 
the  latent  of  the  mortgagor,  and  a  proper 
pursuit  of  such  Inquiry  would  have  led  to 
a  knowledge  of  lucb  fraudulent  intent- 
then  such  mortgage  or  deed  of  trust  would 
be  void,  as  to  the  creditor  or  cMditors  sv 
delayed,  hindered,  or  defrauded."  The  fore- 
going paragraph  of  the  charge  Is  made  the 
subject  of  the  first  asslgnmeut  of  error,  on 
the  ground  that  as  to  the  accepting  bene- 
ficiaries. It  condemned  the  mortgage  In  the 
event  that  they  had  knowledge,  merely,  of 
the  mortgagor's  fraudulent  Intent  and  pur- 
pose, whereas  it  is  Insisted  that  tbey  must 
have  participated  In  that  Intent  and  purpose. 
In  treating  this  paragraph,  it  Is  but  fair  to 
consider  the  succeeding  portion  of  the 
charge,  In  which  the  court  sought  to  apply 
the  law  as  thus  announced  to  the  testimony 
Introduced  by  the  defendants.  The  charge 
proceeds  as  follows:  "If  you  find  from  the 
evidence  that  we  Miller,  the  agent  of  Burn- 
ham, Hanna,  Munger  &  Co.,  Induced  Patter- 
son to  execute  the  chattel  mortgage  or  deed 
of  trust;  and  If  you  find  that  there  was  a 
verbal  agreement  between  Patterson  and 
Miller,  not  Incorporated  in  the  written  mort- 
gage or  deed  of  trust  but  which  was  the 
Inducement  to  Its  execution,  to  the  effect  that 
Frost  ^ould  take  itoasessioD  of  the  goods, 
make  an  inventory  of  the  same,  and  sell 
them,  and  Bumham,  Hanna,  Munger  &  Co. 
would  buy  them  In,  for  the  purpose  of  per- 
mitting Patterson  to  carry  on  a  mercantile 
business,  which  would  be  carried  on  in  the 
name  of  Burnham,  Hanna,  Munger  &  Co.. 
who  would  furnish  goods  to  replenish  the 
stock,  and  so  carry  on  such  business  until 
such  time  as  the  claims  preferred  In  said 
deed  of  trust  or  chatty  mortgage  ahead  of 
Burnham,  Hanna,  Mnnger  &  Co.,  and  also 
their  cl^m,  and  such  sum  as  they  bad  fur- 
nished Patterson  to  carry  out  such  agree- 
ment, should  be  paid,  and  that  tbe  residue 
should  revert  to  Patterson,  for  his  use  or 
benefit;  and  If  you  further  find  that  such 
agreement  and  transaction,  If  the  same  had 
been  consummated,  would  have  had  the 
effect  of  hindering,  delaying,  or  defrauding 
the  GreeuTllle  National  Bank  In  the  collec- 
tion of  its  debt  against  Patterson,— then  the 
mortgage  or  deed  ot  trust  would  be  fraudu- 
lent and  void,  as  to  the  claim  of  Bumham,. 
Hanna,  Munger  &  Co.,  and  you  should  find 
tor  the  defendants  as  to  such  claim,  and  pro- 
ceed to  inquire  as  to  the  other  debts  men- 
tioned In  the  mortgage.  If,  In  addition  to 
the  above,  you  find  that  Frost  Matthews  & 
Neyland.  the  John  V.  Farwell  Company,  and 
Adolph  Babbitt  &  Co.  knew  of  the  existence 
of  such  verbal  agreement  If  *uiy.  between 
said  Miller  and  Patterson,  or  had  knowledge 
of  such  facta  as  would  put  a  prudent  man 
upon  inquiry  as  to  whether  such  agreement 
had  been  made,  and  a  proper  pursuit  of  sucb 
inquiry  would  have  disclosed  to  than  the 
existence  of  sucb  agreement;  and  If,  with 
sucb  knowledge,  they  accepted  under  such 
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mortcace.— then  70a  win  return  a  general 
TcrOIct  for  the  def«idant8.  And  In  this  con- 
nection yon  are  lostmcted  that  If  Mayo  Xey- 
land,  Esq.,  was  the  agent  of  the  John  Y. 
Farwell  Company  and  Adolph  Babbitt  &  Co., 
and  acted  aa  anch  agent  for  them  In  arran- 
ging for  them  In  the  making  said  mortgage 
or  deed  of  trust,  and  accepting  thereunder, 
then  whatever  Information  was  had  by  said 
Mayo  Xeyland,  Esq.,  would  be  In  law  the 
infozmatlon  of  the  John  V.  Farwell  Com- 
pany and  of  Adolph  Babbitt  &  Co.,  proTlded 
such  Information  came  into  the  possession 
of  said  Mayo  Xeyland  prior  to  the  consum- 
mation of  said  mortgage  transaction,  and 
iheir  acceptance  thereunder."  The  teatl- 
mony  on  which  this  charge  of  the  court  Is 
predicated  Is  as  follows:  The  mortgagor, 
Patterson,  testified,  as  stated  In  appellant's 
brief,  "that  he  executed  the  mortgage  be- 
cause Miller  said  that  the  stock  would  be 
put  up  for  sale,  and  If  It  did  not  bring  cost, 
or  very  nearly  that  amount,  he  would  buy 
It  and  restock  It,  and  place  some  one  In 
charge  of  It  and  that  he  would  Just  aa 
soon  witness*  tMrotber  at  witness  would  have 
charge  of  It;  that  his  experience,  in  many 
instances,  had  been  that  he  had  gotten  near- 
ly Invoice  price  out  of  goods,  and  that  after 
be  got  bis  money  that  they  had  put  In  to  buy 
the  8to<^,  and  stockhig  It  up,  the  balance 
Fbonld  go  back  to  pay  the  witness'  debts,  as 
he  saw  fit  All  witness*  other  creditors  was 
meant  by  the  witness.  Witness  was  to  get 
the  benefit  of  the  profits."  Again:  'Trior 
to  the  execution  of  the  mortgage,  witness 
liad  bad  conferences  with  MUler  about  a  set- 
tlement of  the  claim,  and  the  execution  of  a 
chattel  mortgage  had  been  mentioned  in  Sep- 
tember, .  1895,  between  them.  Miller  said 
then  that.  If  the  creditors  pressed  witness 
too  hard,  the  best  thing  for  him  to  do  would 
be  to  make  a  chattel  mortgage,  and  that  he 
(Miller]  would  buy  the  stock  in.  Miller  ask- 
ed witness  what  he  was  going  to  do  alxiut 
the  claim  of  Burnham,  Hanna,  Munger  & 
Co.  In  September;  and  witness  said  he  want- 
ed  to  pay  the  bank  np,  and  get  an  extension 
of  his  debts  from  his  other  creditors.  Mil- 
ler said,  as  his  was  the  largest  commercial 
claim,  he  would  come  down  the  first  of  the 
year,  and  use  his  Influence  to  get  an  exten- 
sion. About  that  time  witness  told  M.  W. 
Neyland  that  Miller  said  that,  If  he  got  too 
hard  pressed,  he  could  make  a  deed  in  trust, 
and  that  he  couid  buy  the  stock  of  goods  In 
for  witness,  and  enable  witness  to  get  all 
ont  of  the  goods  that  he  could,  and,  after 
his  house  got  its  money  out  of  the  stock, 
they  would  turn  it  back  to  him.  Mr.  Ney- 
land told  witness  to  keep  that  quiet,  as  It 
would  give  other  creditors  grounds  for  at- 
tachment, but  that  he  believed  Miller  would 
do  what  he  said,  as  he  had  done  it  in  a  num- 
ber of  other  Instances.  This  was  three  or 
fonr  months  before  the  execution  of  the 
chattel  mortgage  that  witness  told  Neyland 
*bla,  and  he  had  sereral  conrersatlonB  with 
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him  aboat  the  debts  Tfejland  lield  against 
him.'*  The  trustee.  Frost,  testified  that,  a 
few  days  before  the  execution  of  the  tmst 
deed.  Miller  aoggested  that  he  would  make 
witness  trustee  for  the  stock  In  question, 
and  "that  witness  should  sell  it  out,  and  his 
people  [Burnham,  Hanna,  Mnngw  &  Co.] 
would  buy  it  in,  stock  It  up,  and  let  witness 
run  it  out  Witness  don't  remember  exactly 
what  MUler  did  say.  About  the  aubstance 
of  It,  aa  witness  remembers  the  conversa- 
tion,  was  that,  after  Burnham,  Hanna, 
Munger  it  Co.  got  their  money  out  of  the 
stock,  the  balance  was  to  go  back  to  Pattev 
son."  If  a  distinction  should  obtain  between 
knowledge  on  tbe  part  of  the  beneficiaries 
of  the  Intent  of  the  mortgagor  to  do  an  un- 
lawful thing,  and  acquleecMice  or  partld- 
pancy  in  such  intent  (a  proposition  ttie  cor- 
i^ctness  of  which  we  are  not  prepared  to 
approve,  though  we  do  not  dedde  It),  such 
a  distinction  would  not  be  materially  appli- 
etMe  in  this  instance.  The  entire  testimony 
presents  two  theories,  and  two  only,  as  to 
this  ttansaction.  The  theory  of  the  idalntUE 
exdudes,  imder  the  testimony  Introduced  In 
bis  behalf,  the  existence  of  any  arrange- 
ment save  one,  which  was  consistent  with 
fair  dealing,  and  a  justifiable  effort  on  the 
part  of  Miller,  the  representative  of  Bum- 
ham.  Hanna,  Munger  &  Co.,  to  secure  the 
execution  of  a  chattel  mortgage  of  which 
no  creditor  could  complain.  The  other  the- 
ory (that  of  the  defendants)  rests  upon  a 
transaction  such  as  detailed  by  the  forego- 
ing testimony.  This  theory,  If  twlieved  by 
the  Jury,  Involved,  not  only  partldpancy, 
but,  indeed.  Invention  or  creation,  by  the 
representative  of  Burnham,  Hanna,  Munger 
&  Co.,  and  actual  knowledge  and  acqui- 
escence in  counseled  concealment  on  the  park 
of  the  representative  of  the  remaining  ac- 
cepting creditors,  except  E.  L.  Frost,  who 
has  lost  all  interest  in  tbe  suit,  because  his 
indebtedness  has  been  nald  by  the  bank. 
The  Jury  were  required  by  tbe  charge  to 
believe  that  version  of  the  transaction  Indi- 
cated by  the  testimony  above  set  out  Be- 
lieving that,  they  must  also  have  found  ac- 
tual participation  by  the  representative  of 
Burnham,  Hanna,  Munger  &  Co.,  and  knowl- 
edge of  the  fraudulent  intent  by  the  repre- 
sentative of  the  remaining  Interested  accept- 
ing creditors,  aiding  and  abetting  In  the  ac- 
complishment of  the  fraudulent  scheme.  It 
Is  but  fair  to  the  representatives  of  these 
accepting  credlttj^s  to  say  that  their  testi- 
mony excluded  the  existence  of  such  par- 
tldpancy or  knowledge:  but  this  Is  an  Issue 
which  was  submitted  to  the  Jury,  whose  so- 
lution is  binding  upon  this  court 

The  second  pr(^x)sition  under  this  assign- 
ment asserts  a  conflict  between  the  charge 
of  the  court  above  set  out  and  a  special  In- 
struction given  at  the  request  of  Uie  plain- 
tiff. The  brief  of  the  plalntiflt  In  error  does 
not  set  out  this  special  Instruction,  but  re- 
fers UB  to  page  23  of  tbe  transcript,  eon* 
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talniDg  the  following  sole  special  Instrnc- 
tion  given  at  tbe  plaintiff's  instance:  "Yon 
a?e  Instrncted  that  any  hiudranoe  or  delay 
resulting  from  a  conveyance  of  property  by 
an  Insolvent  in  favor  of  preferred  creditors, 
which  does  not  operate  as  a  fraud  npon  the 
other  creditors,  is  not  that  hindrance  and 
delay  which  is  prohibited  by  the  law.  ThCTe- 
fore.  nnless  you  And  from  a  preponderance 
of  the  testimony  that  an  agreement  was 
made,  before  or  at  the  time  of  the  execution 
of  the  chattel  mortgage  under  which  plain- 
tiff claims  his  rights  herein,  by  and  between 
A.  B.  Patterson  and  C.  W.  Miller,  represent- 
ing Bnmham,  Hanna,  Munger  &  Co.,  which 
was  made  with  the  intent  to  hinder,  delay, 
or  defraud  the  creditors  of  Patterson,  other 
than  Bumham,  Hanna,  Munger  &  Co.,  and  | 
which,  If  carried  out,  would  have  resulted  | 
In  defrauding  them,  then  such  agreement 
would  not  be  unlawful,  and  you  would  And 
for  the  plaintiff."    We  find  no  conflict  be- 
tween the  propositions  announced  In  this  re- 
quested Instruction  and  those  emltodled  in 
the  general  charge  of  the  court  If.  as  might 
be  Implied  from  tbe  brief  of  the  plaintiff  In 
error  and  t{^e  statement  under  this  proposi- 
tion, a  charge  was  given  which  has  been  ; 
omitted  from  the  record,  and  which  requir- 
ed particlpancy  on  the  part  of  the  accepting 
creditors,  in  addition  to  the  existence  of 
knowledge  on  their  part,  we  are  of  opinion 
that  such  an  instruction  would  not  bare  pre- 
sented a  conflict  with  tbe  general  charge, 
but  would  have  been  explanatory  thereof, 
and  have  indicated  that  particlpancy  must 
co-exist  with  Icnowledge,— a  matter  of  which 
appellant  could  not  complain.    In  this  con- 
nection, it  may  not  be  amiss  to  state  tlmt 
the  authorities  cited  by  plaintiff  in  error  do 
not.  In  our  opinion,  sustain  the  distinction 
which  he  seeks  to  malte  between  a  condition 
In  which  the  mortgagee  creditor  knows  of 
the  fraudulent  intent  of  the  mortpi^or  (by 
which  we  understand,  not  a  mere  Intent  to 
prefer  creditors,  which  is  lawful,  but  an  In- 
tent to  do  an  unlawful  thing),  and  a  condi- 
tion in  which  he  participates  In  such  intent. 
On  the  contrary,  these  cases  seem  to  treat 
such  knowledge  and  particlpancy  as  equiva- 
lents.   Thus.  Id  Allen  v.  Carpenter,  (JO  Tox. 
140,  18  S.  W.  S47.  our  supreme  court  ap- 
proves a  charge  in  which  the  Jury  were  in- 
structed ''that  the  sale  to  Carpenter  [a  cred- 
itor] was  not  valid  if  he  linew  or  was  put 
upon  inquiry  as  to  any  intent  of  Cummlus 
[the  vendor],  in  making  the  sale  to  hinder, 
delay,  or  defraud  his  creditors."    So.  iu  El- 
lis V.  Valentine.  65  Tex.  548.  the  court,  after 
elaborating  the  distinction  which  exists  be- 
tween a  mere  intent  to  hinder  or  deliiy,  and 
the  more  comprehensive  intent  to  hinder, 
delay,  or  defraud,  holds  that.  In  order  to 
vitiate  the  sale,  "the  notice  to  the  grantee 
must  be  a  notice  of  an  Intent  on  the  part  of 
the  debtor  to  delay,  hinder,  or  defraud,  in 
the  legal  sense  of  those  terms  as  used  in  the 
statute)."    So,  In  Cox  t.  Jlllter,  54  Tex.  Iti. 


the  language  Is,  "Xor  will  the  fact  that  the 
residt  of  a  fraudulent  deed  Is  to  secure  the 
payment  Of  a  vntld  and  bona  fide  debt,  equal 
or  greater  In  amount  than  the  property  con- 
veyed, remove  from  the  deed  the  taint  of 
fraud,  as  against  the  grantee  chaigeable 
with  notice  of  the  wrongful  Intent  and  pur- 
pose of  Its  execution."  This  language  Is 
quoted  with  approval  In  the  case  of  Kraus 
V.  Haas,  ti  Tex.  Civ.  App.  605.  25  S.  W.  102r>, 
In  which,  on  motion  for  a  rehearing,  the 
court  says,  "We  see  no  reason  to  recede 
from  our  former  position,  that  the  fraudu- 
lent Intent  of  the  mortgagor,  unless  known 
to  the  mortgagee,  or  nnlcsH  It  was  partici- 
pated In  by  the  mortgagee,  will  not  Invali- 
date the  Instrument" 

2.  The  third,  fourth,  fifth,  seventh,  eighth, 
ninth,  and  eleventh  assignments  of  error 
rest  upon  the  appellant's  contention  tlmt 
tbe  undisputed  testimony  shows  that  sillier: 
for  Burnham.  Uanna.  Munger  &  Co.,  was 
only  to  purchase  the  property  in  the  event 
that  It  failed  to  bring  Its  fair  and  reasona- 
ble market  value  at  the  contemplated  trus- 
tee's sale;  and  hence  that  if  the  arrange- 
ment had  been  consummated.  It  could  not 
have  resulted  In  defrauding  any  of  the  cre<l- 
Itors  of  Patterson.  There  Is  testimony  In 
the  record  which  tends,  indeed,  to  support 
this  contention;  but  we  think  that  the  trans- 
action, as  detailed  by  Frost  and  by  Patter- 
son In  tbe  testimony  aliove  set  out,  was  sus- 
ceptible of  a  construction  entirely  different 
Their  testimony  admits  of  the  interpretation 
(which  the  Jury  evidently  accepted)  that  the 
agreement  did  not  necessarily  contemplate 
a  purchase  by  Miller  at  a  fcalr  price.  Their 
testimony  tends  to  show  that  Burnham, 
Hanna,  Munger  &  Co.,  as  to  a  residuary  In- 
terest in  the  stock  of  goods,  and  as  to  the 
profits  arising  from  their  sale,  were  to  be- 
come trustees  for  Patterson,  the  mortgagor. 
If  the  goods  were  to  be  purchased  only  In 
the  contingency  that  they  failed  to  bring  a 
fair  and  reasonable  market  value,  what  In- 
terest could  possibly  remain  In  Patterson,  or 
what  profit  to  him  could  arise  from  their 
sale?  Hence  the  deduction  that  the  arrange- 
ment contemplated,  in  order  to  bring  about 
the  results  beneficial  to  Patterson,  that  the 
stork  should  be  bouffbt  by  Miller  at  as  re- 
duced a  price  as  possible, — a  result  which  the 
jurj-  might  have  believed,  and  probably  did 
i>elIevG.  could  be  accompllslied  by  and  with 
the  consent  and  connivance  of  the  trustee, 
Invested  with  full  control  o\-er  the  disposi- 
tion of  the  property, 

3.  The  testimony  of  Frost  and  of  Patter- 
son refutes  tlie  proposition  contained  In  the 
sixth  nsslKuinent  of  error,  to  the  effect  that 
there  was  nbsolutel.r  no  evidence  tending  to 
show  that  E.  L.  Frost  or  Mayo  Neyland  had 
any  knowledge,  actual  or  constructive,  of 
flic  fraudulent  intent  of  Patterson  and  Mil- 
ler in  the  execution  of  the  Instrument. 

4.  The  tenth  assignment  of  error  reads  as 
follows:  "The  court  erred  upon  the  admls- 
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«Ion  and  upon  the  exclusion  of  testimony 
upon  the  trial  of  this  cause,  as  shown  by 
bills  of  exceptions  reserved  by  the  plaintiff 
from  No.  1  to  No.  9,  inc'luslve,  and  filed  here- 
in and  referred  to  as  a  part,  and  In  support, 
of  this  assignment  of  error,  which  bill  of 
exceptions  the  plaintiff  prays  may  be  con- 
sidered as  a  part  of  this  assignment  of  er- 
ror." These  bills  refer  to  phases  of  the  tes- 
timony entirely  different  and  distinct.  We 
consider  the  assignment  In  plain  violation  of 
the  mles,  and  regard  It  as  too  general  for 
consideration.  Railway  Co.  v.  Downle,  82 
Tex.  383.  17  S.  W.  620. 

5.  The  special  charges  Xos.  2  and  3,  the 
refusal  of  which  Is  complained  of  in  the 
thirteenth,  fourteenth,  and  fifteenth  assign- 
ments of  error,  were  Included  within  the 
general  instruction,  so  far  as  the  proposi- 
tions contained  in  them  were  applicable. 
The  Judgment  is  affirmed. 


HEIDEXHEIMER  TAXXEN'BAUM. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  26, 

189S.) 

VsBDicr — SomciBNOT  ow  Btidsncs. 

1.  The  evidence  was  insufficient  to  support  a 
finding  that  the  loss  of  a  certain  suit  brought 
by  plaintiff  was  due  to  the  default  of  defendant 
in  failing  to  furnish  certain  evidence,  where 
It  appeared  that  anch  alleged  evidence  was  not 
in  enstence. 

2.  A  finding  that  a  certain  suit  brought  by 
plaintiff  was  Tost  by  reason  of  the  refuaalof  de- 
fendant, who  was  the  real  party  in  interest,  to 
allow  an  appeal  to  be  taken  from  an  adverse 
judgment  uieteln,  was  not  supported  by  the 
evidence,  where  the  alleged  erroneous  rulings 
were  in  no  manner  exhibited  to  enable  the  court 
-or  jnry  to  determine  on  the  probability,  at 
least,  of  a  reversai,  in  case  such  appeal  had 
been  taken,  and  it  appeared  that  the  uncontra- 
dicted evidence  therem  supported  such  adverse 
judgment. 

Error  from  district  court,  Oalveaton  coun- 
ty; WiUiam  H.  Stewart,  Judge. 

Action  by  M.  Tannenbaum  against  A 
Heidenheimer.  There  were  verdict  and  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 

Jas.  R  &  Chas.  J.  Stubbs,  for  plaintiff  in 
error.  I^ovejoy  &  Sampson,  Wheless  &  Ben- 
nett, and  S.  W.  Jones,  for  defendant  in  er- 
ror. 

JAMES,  C.  J.  M.  Tannenbaum  sued  appel- 
lant alleging  an  indebtedness  due  him  of 
$1.^0,  for  services  performed  at  appellant's 
request.  In  reference  to  the  prosecution  and 
collection  of  certain  Are  policies  that  had 
been  upon  the  property  of  the  Texas  Stand- 
*rd  Oil  Company,  In  Galveston,  destroyed  by 
fire;  also  the  sum  of  f 1,250,  as  a  balance  due 
plaintiff  In  the  purchase  by  appellant  from 
him  of  stock  In  said  company;  and  also  cer- 
tain other  sums  expended  by  plaintiff,  at  appel- 
lant's request,  in  tbe  iwosecution  of  tiie  claim 
above  mentioned.   Tlie  verdict  was  for  plain- 


Uff  for  U:2r,0,  with  Interest,  and  for  f3Sl.S5. 
About  this  latter  sum  there  appears  to  be  no 
question  here.  Concerning  the  demands  for 
$l,i:oO.  the  evidence  presents  two  theories,— 
one  that  Heidenheimer  employed  plaintiff  to 
attend  to  the  collection  of  certain  of  the 
claims,  agreeing  to  pay  him  for  his  services 
the  sum  of  $2,500;  the  other  Is  that  the 
agreement.  If  made,  was  superseded  by  an 
agreement  wherein  plaintiff  sold  to  appellaut 
his  stock  in  said  company  for  ?2.500,  payable 
one-half  when  two  of  four  suits  were  gain- 
ed, and  $1,250  when  the  other  two  were  gain- 
ed. Two  of  the  suits  were  won,  and  $1,250 
was  paid  to  plaintiff,  but  one  of  the  other 
two  was  lost,  and  the  question  In  this  case 
Is  as  to  appellant's  liability  for  the  remain- 
ing $1,250.  On  behalf  of  plaintiff  it  was 
contended,  from  th&  testimony,  that  the  ap- 
pellant's obligation  to  pay  plaintiff  $2,500 
w^as  absolute,  and  that  the  subsequent  ar- 
rangement about  the  sale  of  tbe  stock  was 
had  for  the  purpose  of  making  It  appear  that 
plaintiff,  who  expected  to  be  a  witness  in  the 
case,  was  not  being  paid  for  his  services, 
and  was  not  a  real  transaction,  nor  Intended 
to  affect  the  original  contract  for  compensa- 
tion. Appellant  relied  od  this  arrangement 
about  the  sale  of  stock  as  being  the  real 
agreement,  superseding  the  original  agree- 
ment. If  any,  and.  as  one  of  the  four  suits 
was  lost,  he  claimed  he  was  under  no  obliga- 
tion to  pay  the  $1,250  sued  for.  It  was  also 
sought  to  be  shown  by  testimony  on  behalf 
of  plaintiff  that  the  case  alluded  to  was  lost 
by  reason  of  tbe  acts  of  appellant,  and  that 
plaintiff  was  nevertheless  entitled  to  recover. 
The  evidence  was  such  as  made  it  proper  to 
submit  to  the  Jury  what  the  real  contract  be- 
tween the  parties  was.  We  therefore  pro- 
ceed to  appellant's  third  proposition.  There 
was  no  conflict  In  the  evidence  as  to  one  of 
the  causes  having  been  lost  Therefore  it  is 
manifest  that.  If  the  Jnry  believed  that  the 
stock  transaction  represented  the  true  agree- 
ment touching  plaintiff's  compensation,  he 
could  not  have  recovered.  In  view  of  this, 
plaintiff  undertook  to  show  that  appellant 
was  the  cause  of  such  suit  being  lost.  Plain- 
tiff in  error  makes  two  points  In  this  connec- 
tion: (1)  That,  there  being  no  pleading  of 
such  matter.  It  was  error  to  allow  any  proof 
thereof  (although  the  same  was  not  object- 
ed to  on  the  trial);  and  (2)  the  evidence  in- 
troduced was  insufficient  to  show  the  fact 
that  the  suit  was  thus  lost. 

It  seems  to  us  that  the  testimony  did  not 
sufficiently  or  reasonably  establish  that  tbe 
loss  of  the  suit  was  due  to  the  default  of 
plaintiff  in  error.  Plaintiff  testlflpd  that  he 
did  not  know  that  this  was  the  fact,  but  that 
Mr.  Leowy,  the  ntlorney,  had  stated  to  iiim. 
in  substance,  that  it  was  lost  by  Ileldenboim- 
er's  failure  to  furnish  evidence,  the  exist- 
ence of  which  he  had  admitted  to  such  at- 
torney; and  plaintiff  also  testified  that  'lie 
had  heard  the  attorney  state  that  In  his 
Judgment  tbe  case  was  not  Justly  lost,  and 
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that  erron  were  committed  by  the  trial 
court  wblcb  would  have  xeaulted  In  a  te- 
versaL  The  attorney  testified,  In  effect,  that 
the  case  -waM  not  lost  upon  its  merits,  bat 
was  lost  through  mllncs  which  were.  In  his 
judgment,  erroaeon8,and  ttiat  it  was  also  lost 
parUy  through  the  refusal  of  defendant  to 
fumlih  certain  testlmooy  which  he  had 
claimed  to  have.   Neither  plaintiff  nor  his 
wltnew  attempts  to  state  what  the  errone- 
ous mllttgs  were,  nor  what  the  evidence  i 
was,  which  they  say  defendant  had  claimed 
to  have  and  wlilch  he  did  not  furnish.  We  ! 
do  not  believe  that  this  state  of  evidence 
presented  anything  substantial  tar  the  court  { 
and  }uz7  to  act  o^on.   The  absence  of  any  \ 
effort  on  the  part  of  these  witnesses  to  ex-  | 
hiblt  facts  concerning  the  defendant's  al-  ' 
ieged  misconduct  gives  force  to  the  testl-  ' 
mony  of  defendant,  who  does  state  facts. 
He  states  that  the  Judge  trying  the  case 
hdd.  as  a  mattn  of  law,  that  the  failure  to 
have  automatic  sprlnlUers  in  a  portkm  of 
the  mill  covered  by  the  policy  was  a  viola- 
tion of  the  terms  of  the  contract,  and  in- 
structed the  Jury  to  bring  In  a  verdict  for 
the  defendant    It  would  appear  from  de- 
fendant's testimony  that  the  evidence  which 
Leowy  teatifled  defendant  failed  to  furnish 
related  to  this  issue  of  automatic  qirinklws. 
The  evidence  in  the  record  before  us  also 
makes  It  clear  that  the  fact  was,  the  portion 
of  the  premises  in  question  was  not  equipped 
with  BprinUers.   If  the  testimony  did  not 
exist,  was  defendant  In  default  in  not  fur- 
nishing It?  We  Are  aware  that  this  court 
should  not  set  aside  a  verdict  when  any  tes- 
timony exists  upon  which  It  may  reasonably 
rest;  but,  if  the  jury  In  this  caae  found  that 
the  cause  vras  lost  because  of  defendant's 
failure  to  furnish  material  testimony.  It 
must  have  been  so  determined  upon  the  tes- 
timony of  Leowy,  who  does  not  give  a  fact, 
but  avoids  giving  any  facts,  on  the  subject 
His  testimony,  after  all,  is  only  bis  opinion 
of  what  the  result  would  have  oUierwise 
been.  What  testimony  It  was  the  court  and 
jury  are  not  Informed  by  blm,  and  hence,  tu  I 
make  the  finding  above  referred  to,  the  Jury  j 
would  have  to  coi^ecture  what  the  testl-  ' 
mony  was  which.  In  Mr.  Leowy's  opinion,  ! 
would  tULve  changed  the  result  But  as  de- 
fendant by  his  testimony  Indicates  the  issue 
to  which  the  testimony  would  have  related, 
and  shows  that  the  testimony  was  not  In  ex- 
istence, and  could  not  be  presented  except 
by  false  swearing,  we  think  we  may  safely 
say  that  there  Is  no  substantial  or  reasonable 
foundation  for  finding  that  the  case  was  lost  . 
in  the  manner  claimed.    We  do  not  lose  ; 
sight  of  the  fact  that  Mr.  Leowy  testified  I 
that  on  the  subject  of  automatic  sprinklers  . 
the  evidence  in  that  case  was  conflicting. 
The  fact  that  the  premises  in  question  were 
not  furnished  with  sprinklers  Is  clearly 
shown  here,  and  no  effort  is  made  in  the  evi- 
dence to  show  otherwise.   It  Is  an  uncon- 


tradicted fact  In.  this  record.   The  conflict 
referred  to  by  Mr.  Leowy  must  therefore, 
have  been  produced  by  false  testimony.  But 
plaintiff  and  Mr.  Leowy  say  that  defendant 
prevented  an  appeal  from  said  Judgment  by 
rsfiislng  to  give  the  necessary  bond,  Mr. 
I^wy  expressing  his  oplulon  that  tiie  Judg- 
ment oonid  have  been  reversed.  It  does  not 
appear  that  the  defendant  was  required  by 
his  contract  with  plaintiff  to  furnish  security 
required  therefor,  in  case  plaintiff  desired  to 
appeal.    The  testimony  shows  plaintiff  in 
prosecuting  the  collection  of  the  several  pol- 
icies paid  out  moneys  under  authority  from 
defoulsnt  to  do  what  was  necessary.  The 
suit  In  question  was  brought  and  prosecuted 
by  plaintiff  In  his  own  name,  the  policy  hav- 
ing been  assigned  to  him  for  tiiat  purpose.  It 
was  under   those  circumstances  that  he 
would  not  take  an  appeal,  unless  defendant 
furnished  a  bond  for  appeal,  and  Indenmlfled 
him  against  all  damages  and  costs  tiiereln, 
besides  reimbursing  hfan  for  cash  outlays 
that  plaintiff  had  made  in  the  business  up 
to  date,   ^e  fact  was  defendant  had  not 
contracted  to  provide  for  an  appeal;  and 
whether  a  refusal  by  him  to  allow  au  ai^>eal 
to  be  taken  defeated  the  performance  by 
plaintiff  of  the  condition  whereon  he  was  to 
receive  the  balance  of  $1,250,  viz.  the  win- 
ning ot  the  suit,  d^iended  on  the  question  of 
fact  whether  or  not  the  judgment  wonld 
have  been  reversed  on  appeal  and  the  suit 
nltlmately  won.   What  is  the  testimony  1b 
reference  to  this?  Nothli^  but  the  opinion 
of  Mr.  Leowy.  Hie  erroneous  rulings  he  al- 
ludes to  are  not  exhibited  In  any  manner  te 
enable  the  court  or  Jury  to  decide  on  even 
the  probability  that  a  reveraal  would  have 
ensued.  But  It  appears  he  had  reference  to 
the  matter  of  automatic  sprinklers,  and  the 
uncontradicted  evidence  Is  that  they  did  not 
exist  as  stipulated  In  the  contract  of  Insup- 
ance.  The  only  probable  result  of  any  future 
trial  would  hare  been  the  same  as  the  Judg- 
ment that  was  rendered,  and  therefore  de- 
fendant's  refusal  to  allow  an  appeal  or  tO' 
give  bond  for  an  appeal  from  such  Judg- 
ment cannot  be  held  to  have  placed  him  in 
default.  The  above  discussion  is  solely  upon 
the  theory  that  the  contract  between  the 
parties  is  found  In  the  stock  transaction,  and 
as  It  is  not  certoin  but  that  the  verdict  was 
rendered  in  view  of  that  theory,  and  that, 
therefore,  the  Jury  found  as  a  fact  that  de- 
fendant was  responsible  for  the  adverse 
judgment,  or  for  not  appealing,  we  conclude 
that  the  evidence  does  not  sustain  such 
flndlDgH.  and  that  the  verdict  ought  not  to 
stand.  We  do  not  think  it  necessary  to  re- 
fer to  the  effect  upon  the  Judgment  of  the 
failure  of  plaintiff  to  plead  that  the  loss  of 
the  case  was  due  to  defendant's  acts,  as  that 
feature  will  doubtiess  be  removed  at  anoth- 
er trial.  Nor  do  we  believe  It  necessary  to 
discuss  the  merits  of  the  second  assignment 
Reversed  fthd  remAndeOt 
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BROWN  T.  SOUTHWESTERN  TELB- 
GRAFH  &  TELEPHONE  CO.i 
^nrt  of  CiTil  Appeals  of  Texas.  Dec.  9, 

18&7.) 

BmaaxTDoiiAiK— Daxaqss— Tblbphoki  Lmia— 
NuiSAXCx— Sdcobssitb  Actions— Bbb  Juuioata. 

1.  Where  plaintiff  recoTered,  in  an  action 
action  against  the  defendant  company,  for 
damages  caused  bj  setting  up  posts  and  string- 
ing wires  thereon,  for  the  purposes  of  defend- 
ant's telephone  line,  in  the  street  in  front  of 
plaintiff's  residence,  by  authority  of  the  state 
and  of  the  city,  and  defendant  satisfied  snch 
Jodgment  by  payment  thereof,  plaintiff  cannot, 
in  a  subsetiuent  action  wherein  such  judgment 
was  pleaded  as  rea  judicata,  recover  for  such 
injury,  on  the  ground  that  his  srievance  con- 
sists of  a  continuing  nuisance. 

2.  Where  a  telephMie  ctHnpany  erects  its  line 
in  a  street  by  the  consent  of  the  state  and  the 
city,  and  pays  damages  therefor,  it  is  not  a 
unisance. 

Appeal  from  district  court,  Galveston  coun- 
ty; W.  H.  Stewart,  Judge. 

Action  by  J.  S.  Brown  against  the  South- 
western Telegraph  &  Telephone  Company. 
PlaintlfT  excepted  to  the  plea,  and  the  excep- 
tion was  oTemiled;  whereupon  the  matters 
set  up  in  the  plea  were  admitted,  and  from  the 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals. Affirmed. 

L,  B.  Tkrezerant,  for  appellant. 

Successive  actions  lie  while  nuisance  is  con- 
tinued. Baugh  V.  Railway  Co.,  80  Tex.  66,  16 
S.  W.  587;  Ctark  v.  Dyer,  81  Tex.  339,  16  S. 
W.  1061;  Bradley  v.  Amis,  2  Hayw.  (N.  0.) 

309;   T.  Deberry,  1  Hayw.  (N.  O.)  248; 

Camithers  t.  Tillman,  Id.  oOl ;  Canal  Corp.  v. 
Ultchlngs,  6S  Me.  140;  Harmon  v.  Railroad 
Co.,  87  Tenn.  614,  11  S.  W.  703;  Uline  v. 
Railroad  Co.,  101  N.  Y.  96,  4  N.  E.  536;  Dick- 
son T.  Railroad  Co.,  71  Mo.  675;  Railroad  Co. 
T.  UcLoidon.  63  Ala.  266;  1  Jagg.  Torta,  p. 
410. 

Harris  ft  Harris,  for  an>ellee. 

PjLBASANTS,  J.  The  appellant  on  the  22d 
day  of  January,  1896,  Instituted  suit  against 
appellee.  The  averments  of  the  petition  were 
subBtantlally  as  folkiws:  'niat  plaintiff  was  In 
tlie  quiet  and  peaceaUe  ownership  and  posses- 
•ion  of  tiuee  certain  parcds  of  land  in  the  city 
of  GalTeflton,  and  the  same,  with  the  improve- 
ments thereon,  constituted  the  homestead  of 
plaintiff  and  his  family,  and  that  plalntiCT  was 
of  right  oitltled  to  the  easement  of  access  to 
and  from  said  premises,  and  to  the  comfort- 
able and  peaceful  enjoyment  of  his  home. 
That  without  authority  of  law.  and  without  le- 
gal right  to  do  so,  and  against  the  protest  of 
plaintiff,  the  defendant,  on  the  — —  day  of 
December,  1896,  planted  upon  the  sidewalk 
fronting  plaintiff's  residence  two  mammoth 
pedes  of  great  height,  and  of  unsightly  appear- 
ance and  91  feet  ^?art,  and  from  the  uj/j/et 
part  of  eadk  pole  to  the  other  stnmg  nmner- 
oos  electric  wires,  for  the  purpose  of  a  tele- 


?  Writ  of  error  denied  by  supreme  court, 


phone;  and  that,  by  said  unauthorized  and 
■wrongful  acts,  plaintiff  and  the  family  werft 
deprived  of  the  full  and  complete  right  of  ac- 
cess to  and  from  bis  premises,  and  were  great- 
ly disturbed  lu  the  peaceful  and  comfortable 
uijoyment  of  their  borne;  and  by  reason 
whereof  plaintiff  was  Injured  and  damaged  in 
the  sum  of  $G00,  and  for  which  sum,  with  his 
costs,  plaintiff  prayed  Judgment  This  suit  the 
defendant  answered,  and  Justified  its  acts  In 
placing  the  poles,  and  in  stringing  therefrom 
the  wires,  as  complained  of  by  plaintiff,  by  au- 
thority granted  it,  as  It  alleged,  by  the  legis- 
lature of  the  state  and  the  city  of  Galveston,  to 
construct  and  operate  in  the  street  upon  whioh 
plaJntlfCs  residence  Is  situated,  for  the  use  of 
the  public,  a  telephone  line.  Upon  trial  of  the 
cause,  upon  the  Issues  Joined,  a  verdict  and 
Judgment  were  rendered  for  the  plaintiff  for 
the  sum  of  one  dollar  and  costs  of  suit;  and 
which  Judgment  was  satisfied  by  the  defend- 
ant paying  the  sum  adjudged  against  it,  and 
the  receipt  of  the  same  by  plaintiff  was  en- 
tered on  the  record.  On  the  17th  of  Novem- 
ber, 1896,  plaintiff,  the  appellant  here.  Institut- 
ed this  suit  against  appellee.  The  petition 
avers  that  plaintiff,  for  the  purpose  of  estab- 
lishing, by  Judgment  of  law,  his  right  to  an 
tmobstructed  easement  to  and  from  bis  home, 
and  to  the  peaceful  and  comfortable  enjoyment 
of  the  same,  instituted  suit  on  the  22d  day  of 
January,  1896,  in  the  district  court  of  Galves- 
ton, against  the  appellee,  for  the  recovery  of 
damages  sustained  by  plaintiff  by  the  unlaw- 
ful and  wrongful  act  of  defendant  in  erecting 
two  mammoth  poles  in  front  of  plaintiff's 
home,  and  stringing  therefrom  numerous  elec- 
tric wires;  and  that  In  said  suit  plaintiff  re- 
covered a  Judgment  against  the  defendant  for 
the  sum  of  one  dollar  and  costs  of  suit,  and 
which  Judgment  was  fully  satisfied  by  the 
payment  to  plaintiff  of  the  said  sum;  but  that 
the  defendant  has  failed  and  refused  to  re- 
move said  poles  and  wires,  and  that  by  reason 
thereof  plaintiff  has  been  damaged,  and  Is  en- 
titled to  recover  both  actual  and  exemplary 
damages,  and  prayer  Is  made  for  $15  actttal 
and  $5,000  exemplary  damages.  To  this  suit 
the  appellee  pleaded  res  adjudlcata,  and  the 
plaintiff  excepted  to  the  plea,  and  the  excep- 
tion was  overruled.  The  matters  set  up  In 
the  plea  of  res  adjudlcata  were  admitted  to  t>e 
true,  and,  a  Jury  being  waived,  the  cause  was 
tried  by  the  Judge  presiding,  and  Judgment 
rendered  that  plaintiff  take  nothing  by  bis  suit, 
and  that  defendant  recover  Its  costs;  and  the 
plaintiff  appealed  to  this  court. 

The  appellant  has  made  but  one  assignment 
of  error,  and  that  Is  that  tlhe  court  erred  In 
overruling  plaintiff's  general  demurrer  to  de- 
fendant's plea  of  the  Judgment  In  the  former 
suit  l)etween  appellant  and  appellee  in  bar  of 
this  suit,  and  under  this  assignment  several 
propositions  are  submitted.  But  we  think  It  Is 
not  necessary  to  discuss  them  seriatim.  The 
first  proposition  is  that.  In  an  action  for  a  nui- 
sance, a  former  Judgment  against  itie  defend- 
ant fpr  the  same  nuisance  Is  conclusive  as  t» 
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the  existence  of  tbe  nuisance,  and  tliat  It  was 
caused  by  the  defendant;  and,  where  defend- 
ant has  continued  -the  nuisance  since'  the  for- 
mer action,  the  only  question  for  the  Jury  to  | 
determine  Is  the  amount  of  damages  to  be  | 
awarded.  This  proposition  may  be  conceded 
to  be,  In  the  abstract,  correct;  but,  with  due 
deference  to  counsel,  we  fall  to  see  Its  perti- 
nence to  the  question  under  consideration.  The 
record  in  the  former  suit  between  the  appel- 
lant and  appellee  does  not  show  that  appellee 
was  adjudged  guilty  of  having  created  a  nui-  | 
sance  by  doing  the  acts  complained  of  by  , 
plaintiff.  That  record,  with  the  admission  la  I 
tiiis  suit  that  the  matters  pleaded  In  res  ad-  j 
Judicata  are  true,  discloses  that  the  erection 
of  the  telephone  by  the  defendant  in  the  street 
la  w^Ich  plaintiff's  residence  fronts  was  by 
authority  of  the  law  of  the  land;  and  the  suit 
cannot,  in  our  Judgment,  be  prai3erly  regarded 
as  a  suit  to  recover  damages  i*esulting  from  a 
nuisance,  but  rather  one  to  recover  for  an  in- 
Jury  sustained  by  the  plaintiff  from  acts  done 
by  the  defendant  In  the  exercise  of  rights  se- 
cured to  It  by  Its  charter,  authorizing  the  con- 
struction of  a  telephone.  The  defendant  had, 
by  virtue  of  Its  charter  from  the  state,  and  by 
license  granted  It  by  the  city  of  Galveston,  the 
right  to  construct  its  telephone  in  the  street, 
subject,  however,  to  the  provision  of  the  con- 
stitution which  secures  Indemnity  to  those 
whose  property  Is  either  taken  or  damaged  for 
a  public  use.  Railway  Co.  v.  Hall,  7S  Tex. 
169,  14  S.  W.  259.  The  plalntlfTs  cause  of 
action,  then,  we  think,  was  not  for  a  nuisance, 
but  for  an  injury  resulting  to  plaintiff  from  the 
«onstruction  by  defendant  of  its  telephone  In 
front  of  plaintiffs  residence.  The  telephone 
was  not  abatable,  as  nuisances  generally  are; 
and  for  which  reason,  as  shown  by  tlie  author- 
ities referred  to  In  the  learned  brief  of  appel- 
lant's counsel,  oife  who  Is  Injured  by  a  nui- 
sance may  have  several  causes  of  action 
against  the  wrongdoer;  and,  the  first  suift  be- 
ing for  damages  resulting  from  the  nuisance 
Itself,  the  Judgment  In  that  suit  Is  not  a  bar 
to  BLVy  subsequent  suit  The  subsequent  suits 
being  for  the  continuance  of  the  nuisance,  the 
suits  are  upon  Borate  causes  of  action.  In 
the  first  of  such  suits  the  general  rule  as  to  the 
measure  of  damages  seems  to  be  that  stated 
by  counsel,  that  such  damages  only  as  have 
occurred  up  to  the  time  of  the  institution  ot 
the  suit  can  be  recovered,  and  damages  ac- 
cruing from  the  continuance  of  the  nuisance 
must  be  recovered  In  subsequent  suits.  But 
this  rule  is  not  uidTersal,  and  the  converse  of 
It  seems  to  have  been  adopted  in  this  state  and 
others.  Rosenthal  v.  Railway  Co.,  79  Tex. 
328.  15  S.  W.  26S,  and  authorities  there  cited. 
From  these  authorities  we  conclude  that  where 
the  grievance  complained  of  Is  permanent  In 
Its  character,  or  Is  so  treated  by  rhe  iHirtlea, 
the  entire  damages  should  be'  assessed  with 
reference  to  the  past  and  proluble  future  In- 
Jury.  In  this  case  the  poles  and  the  electric 
wires  complained  of  as  causing  injury  to  plain- 
tiff an  permanent  and  continuing.    The  de- 


fendant cannot  be  compelled  to  remove  them 
from  bheir  present  position  unless  by  the  state 
or  the  city  of  Galveston,  by  whose  authority 
they  are  there.  If  the  access  of  plaintiff  and 
his  faudly  to  and  from  their  home  was  ob- 
structed by  the  poles  and  wires  complained  of, 
and  If  they  were  deprived  of  the  comfortable 
and  peaceful  enjoyment  of  the  home,  in  any 
measure,  by  said  poles  and  wires,  and  If  there- 
by the  property  was  rendered  less  valuable  for 
the  purposes  of  a  home,  as  averred  and  char- 
ged by  plaintiff  In  the  former  suit  between  the 
parties,  such  facts  should  have  been  consid- 
ered by  the  Jury  In  estimating  the  compensa- 
tion to  which  plaintiff  was  entitled;  and  if  the 
Jury  failed  to  do  this,  and  rendered  a  verdict 
entirely  inadequate,  and  plaintiff  acquiesced 
tlierein,  he  cannot,  because  he  has  not  been 
adequately  compensated  for  his  injury,  be  per- 
mitted to  bring  another  action  for  the  same 
injury.  Our  conclusion,  therefore,  la  that  there 
was  no  error  committed  in  overruling  plain- 
tiff's demurrer,  and  in  sustaining  thje  plea  of 
res  adjiidk'ftta,  and  the  Judgment  of  the  lower 
court  must  be  affirmed.  Affirmed. 


BRITISH  AMERICA  ASSUR.  CO.  v.  MII^ 
LER. 

(Supreme  Court  of  Texas.    Jan.  27,  1888.) 

FlRB      IkSURANCB  —  POLICT  —  COSSTBDCTIOX  — 

Liability. 

Where  an  Insurance  company  insured  cer- 
tain family  wearing  anparel,  watches,  jewelry, 
etc..  in  the  dwelling  nouse  o£  insured  as  de- 
scribed in  the  policy,  "while  located  and  con- 
tained as  described  herein,  and  not  elsewhere." 
and  "all  while  contained  in  the  above-described 
building,"  and  the  articles,  while  in  auotiier 
bouse,  were  destroyed  by  fire,  the  insurance 
company  was  not  liable  for  the  loss. 

Certified  questions  from  court  of  civil  ap- 
peals of  Second  supreme  Judicial  district. 

Action  by  Geoige  E.  Miller  against  the 
British  America  Assurance  Company  on  a 
fire  insurance  policy.  Judgment  for  plain- 
tiff. Defendant  appeals.  Question  of  lia- 
bility certltied  from  court  of  civil  appeals  to 
supreme  court.    Opinion  filed  for  defendant. 

Wm.  Thompson  and  R.  S.  Baker,  for  appel- 
lant Carrlgan  &  Montgomery  and  Theodore 
Mack,  for  appellee. 

BROWN,  J.  The  court  of  civil  appeals  for 
the  Second  supreme  Judicial  district  has  cer- 
tified to  this  court  the  following  statement 
and  question:  **We  deem  It  advisable,  Imth 
parties  consenting,  to  certify  to  your  hon- 
ors for  decision  the  controlling.  If  not  the 
sole,  question  In  this  case,  which,  brlefiy.  is 
whether,  vpon  the  agreed  statement  below, 
the  terms  Of  the  fire  insurance  policy  de- 
clared on  by  appellee  covered  the  loss  sus- 
tained by  him  during  the  life  of  the  policy 
In  a  fire  at  Henrietta,  Texas,  which  not  only 
destroyed  the  residence  of  one  Fraser,  where 
appellee  and  bis  family  were  temporarily 
boarding  during  a  term  ot  the  district  court 
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then  being  held  by  appellee,  who  waa  the 
then  regular  Judge  of  said  court,  and  which 
Tr.is  known  to  appellant  at  the  time  of  (he 
Issuance  of  the  policy,  but  also  ?S40  worth 
of  'trunks,  •  •  ♦  satchels.  •  •  « 
family  wearing  apparel,  •  •  •  watches. 
Jewels,  and  Jewelry  in  use.*  belonging  to  ap- 
pellee, and  then  In  ordinary  use  by  himself 
and  family;  the  policy  baring  been  issued 
to  him  in  Wichita  Falls.  Texas,  the  place  of 
his  residence,  covering  all  loss  or  damage  by 
fire  to  his  dwelling  house,  there  situated,  as 
described  In  the  policy;  which  policy,  In  the 
printed  part,  contained  these  words:  ''Whiie 
located  and  contained  as  described  herein, 
and  not  elsewhere;'  and  the  printed  slip  at- 
tached to  said  policy  by  the  agent,  and  de- 
scribing the  property  Insured,  expressly  men- 
tioned 'trunks,  satchels,  •  ♦  «  family 
wearing  apparel,  •  *  *  watches,  •  •  • 
jewels,  and  Jewelry  lu  use,'  etc.,  'all  while 
contained  In  the  aboTe-descrlbed  building'; 
and  at  the  bottom  of  said  slip  Is  written  and 
printed:  'This  form  Is  attached  to  and  con- 
stitutes the  written  and  descriptive  portion 
of  policy  No.  922,(157  of  the  British  America 
Assurance  Company  of  Toronto.'  " 

The  following  Is  a  condensed  statement  of 
the  facts  material  for  the  declston  of  the 
question  certified  to  us:  Appellee,  George 
K.  Miller,  was,  on  the  26tb  day  of  January, 
1890.  and  stlU  is.  Judge  of  the  Thirtieth  ju- 
dicial district  of  the  state  of  Texas,  which 
embraces  the  counties  of  Wichita.  Clay, 
Archer,  and  Young.  Judge  Miller  resided 
at  Wichita  Falls,  In  Wichita  county,  and 
owned  a  residence  in  that  city,  located  as  de- 
scribed in  the  policy  of  insurance  sued  on; 
and  In  which  residence  he  resided  with  bis 
family,  which  consisted  of  a  wife  and  two 
cbildren,  respectively  six  and  three  years 
old.  In  the  discharge  of  his  official  duties, 
Judge  MDler  held  court  twice  In  each  year 
In  the  counties  above  named,  at  which  times 
he  carried  bis  family  with  him;  which  facts 
were  known  to  the  agents  of  the  appellant 
at  the  time  that  the  policy  of  Insurance  sued 
upon  was  Issued,  but  the  agents  did  not 
know  the  l«igth  of  time  that  the  family  re- 
mained with  him  at  each  term  of  the  court 
Anderson,  Moore  &  Bean  were  empowered  to 
make  contracts  for  the  appellant,  the  Brit- 
ish America  Assurance  Company,  insuring 
property  situated  in  Wichita  Palls  against 
loss  friHtt  fire,  but  were  not  authorized  to  in- 
sure property  situated  elsewhere.  On  the 
■iQth  of  January  1806,  Anderaon,  Moore  & 
Bean,  as  agents  £pr  the  British  America 
Assurance  Company,  made  and  delivered  to 
George  E!.  Miller  a  policy  of  insurance,  from 
which  we  make  the  following  extracts: 
**BrftiBh  America  Assurance  Company,  To- 
ronto, Canada.  In  consideration  of  the 
stipulations  herein  named,  and  of  twenty* 
eight  and  ■c/ioo  dollars  premium,  does  in- 
sure Bon.  Geo.  B.  Miller  for  the  term  of  one 
year  from  the  2ath  day  of  January.  ISOO,  at 
noon,  to  the  26th  day  of  January.  ISOT.  at 


noon,  against  all  direct  loss  or  damage  by  fire, 
except  ns  hereinafter  provided,  to  an  amount 
not  oxci'i'ding  two  thousand  and  ninety  and 
no/,o«  doilai-s,  to  the  following  described 
pi-opci-ty  while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere,  to  wit: 
*  •  •  850  on  his  household  and  kitchen 
furniture,  useful  and  ornamental,  beds,  bed- 
ding, linen,  carpets,  plate  and  plated  ware, 
eliina,  glass  and  crockery  ware,  trunks, 
satchels,  sewing  machines,  family  wearing 
apparel,  fuel,  and  family  supplies;  also  on 
musical  Instruments,  printed  books  and  mu- 
sic, mirrors,  pictures,  paintings,  engravings, 
and  their  frames,  statuary,  bric-a-brac, 
watches.  Jewels,  and  Jewelry  in  use;  In  case  of 
loss  none  to  be  valued  at  exceeding  cost;  all 
while  contained  In  the  above-described  bulid- 
lug."  On  the  7th  day  of  October,  189C, 
Judge  Miller  was  holding  a  regular  term  of 
the  district  court  at  Henrietta,  in  Clay  coun- 
ty, and  had  with  him  his  wife  and  children. 
They  were  boarding  at  the  house  of  J.  A. 
Fraser.  at  which  place  Judge  Miller  and  his 
wife  had  with  them,  for  the  use  of  them- 
selves and  their  children,  the  property  which 
was  burned  by  fire,  and  which  was  a  part  of 
the  personal  property  described  In  the  policy 
of  Insurance  In  the  clause  above  quoted, 
and  consisted  of  wearing  appard,  jewelry, 
satchels,  trunks,  books,  etc.,  which  property 
was  usually  contained  In  the  residence  of 
Judge  Miller  at  Wichita  Falls  when  he  and 
his  family  were  at  home.  At  2i30  p.  m.  ou 
the  said  day  a  fire  occurred  at  the  house  of 
Fraser,  by  which  the  wearing  apparel,  Jew- 
elry, etc.,  belonging  to  Judge  Miller  was 
damaged  and  destroyed  to  the  value  of  $840. 
There  is  no  dispute  of  the  claim  of  Judge 
Miller  upon  any  ground  except  that  which  la 
embraced  in  the  question  agreed  upon  by 
the  parties,  which  Is  as  follows:  "The  issue 
to  be  determined  under  the  above  facta  is 
whether  or  not  defendant  Is  liable  to  plain- 
tiff under  the  policy;  the  loss  having  occur- 
red In  Ilenrietta,  Texas.  Defendant  claims 
that  Its  policy  under  the  facts  limits  Its  lia- 
bility to  losses  w^hlch  may  occur  to  the  prop- 
erty while  the  same  la  located  and  con- 
tained In  the  residence  described  in  the  poli- 
cy. Plaintiff  claims  that  the  policy  covers 
the  loss  at  Henrietta  under  the  facts  above 
recited."  To  the  question  propounded  we 
answer  that  the  property  which  was  de- 
stroyed by  fire  at  the  city  of  Henrietta  was 
not  covered  by  the  policy  of  Insurance  de- 
scribed in  the  statement  submitted  with  the 
question,  and  the  Insurance  company  was 
not  liable  for  such  loss. 

While  It  is  true  that  courts  will  construe  the 
language  ot  an  insurance  policy,  and  especially 
a  clause  of  tbrfelture  contained  therein,  most 
strongly  against  .the  insurer,  and  In  such  man- 
ner as  to  protect  the  insured,  If  the  language 
used  is  susceptilde  of  such  consteuctlon,  it  Is 
likewise  true  that,  when  a  party  dealing  with 
an  Insurance  company  haa  made  a  contract 
which  Is  unambiguous  In  Its  terms,  courts  will 
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construe  and  enforce  It  in  tbe  same  way  as  If 
made  between  natural  persons.  A  number  of 
eases  have  been  cited  which  construe  the  lan- 
guage "contained  In"  as  being  descriptive  of  the 
place  at  which  the  property  Is  located  at  the 
time  the  insurance  is  obtained,  and  otuera  Id 
which  courts  have  held  that  such  language 
must  be  construed  with  reference  to  the  use 
of  the  property  Insured,— that  Is,  If  Its  ordinary 
use  causes  It  to  be  ateeut  from  such  place;  and 
If,  being  BO  at)8ent  from  the  place  mentioned,  it 
la  destroyed  by  Are,  the  property  is  neverthe- 
less protected  by  the  policy,  and  the  Insurance 
companies  have  been  held  to  be  liable  there- 
for. McCluer  r.  Insurance  Co.,  43  Iowa,  349; 
Insurance  Co.  v.  Haws  (Pa.  Sup.)  11  Atl.  107; 
Mills  V.  Insurance  Co.,  37  Iowa,  400.  But  in 
tbe  cases  at>ove  referred  to  the  terms  of  the 
policies  were  less  definite  than  is  the  one  now 
before  the  court  In  the  policy  under  consid- 
eration the  property  is  Insured  "while  located 
and  contained  as  described  herein,  and  not  else- 
where," and  In  connection  with  the  clause 
which  describes  the  property  which  was  de- 
atroyed  by  fire  this  language  is  used:  "All 
while  contained  in  the  above^escribed  build- 
ing,"—showing  that  the  property  was  not  iu- 
Bured  while  out  of  the  bouse.  It  Is  claimed  by 
the  appellee  that  this  case  comes  within  the 
rule  laid  down  In  Bills  t.  Insurance  Co..  87 
Tex.  5i7,  29  8.  W.  1063.  and  that  the  language 
used  must  be  construed  with  reference  to  the 
ordinary  use  of  the  property  insured.  In  lue 
case  of  Bills  v.  Insurance  Co.  the  language  un- 
der construction  (a  clause  of  forfeiture)  did  not, 
in  Its  terms,  embrace  some  of  tbe  articles  that 
were  afterwards  destroyed,  which  were  em- 
braced In  the  contract  part  of  the  policy;  and 
In  discussing  the  effect  of  the  forfeiture  clause 
this  court  said:  "If  the  conditions  or  war- 
ranties be  repugnant  to  the  portions  of  the  pol- 
icy describing  the  subject  of  insurance,  the  con- 
dition must  yield  to  that  portion  which  ex- 
presses the  terms  of  liability;  as  If,  for  in- 
stance, the  body  of  tbe  policy  grants  Insurance 
upon  a  stock  such  as  is  usually  carried  In  a 
country  store,  or  such  as  is  usually  carried  in 
&  retail  store,  and  the  conditions  prescribing 
that  the  carrying  in  the  stock  certain  articles 
named  as  extrahazardous  will  cause  a  forfei- 
ture of  the  policy,  and  It  appears  from  the  evi- 
dence that  the  articles  expressly  named  are 
usually  carried  In  such  stoclEs,  and  embraced  In 
the  terms  of  a  policy  describing  the  subject, 
the  clause  of  forfeiture  must  yield  to  the  lan- 
guage of  the  body  of  the  policy,  and  the  for- 
feiture will  not  be  enforced."  This  simply 
states  the  rule  that,  when  there  Is  a  conflict, 
the  contracting  part  of  tbe  policy  will  prevail 
over  clauses  of  forfeiture.  In  other  words,  the 
court  win  not  hold  that  the  Insurance  company 
did  not  intend  to  Insure  that  which  it  expressly 
contracted  to  Insure;  on  the  other  hand,  courts 
will  not  BO  construe  plain  language  as  to  make 
a  contract  embrace  that  which  it  was  Intended 
not  to  Include.  It  Is  insisted  by  the  appellee 
that  In  tbe  ordinary  use  of  wearing  apparel. 
Jewelry,  trunks,  aatchels,  and  the  like  they 


would  at  times  be  absent  from  the  residence  of 
the  owner,  and  that  the  agent  of  the  Insur- 
ance companies  knew  that  the  assured  was  In 
the  habit  of  takhig  his  family  with  him  to  the 
different  places  where  he  held  terms  of  the 
district  court  in  his  district,  and  most  liave 
known  that  such  things  are  generally  used  on 
such  occasions;  therefore  the  policy  must  be 
construed  with  reference  to  such  general  and 
known  uses  by  the  assured,  and  that  the  case 
comes  within  tbe  line  of  authorities  cited  by 
the  appellee  to  the  effect  that  property  thus 
used  will  be  protected  when  absent  from  the 
house  by  a  policy  In  which  it  Is  described  as 
being  "contained"  In  a  certain  house.  How- 
ever, in  this  policy,  tbe  insurance  company  so 
definitely  and  unequivocally  expresses  a  con- 
tract by  which  It  iB  not  bound  for  the  loss  of 
the  property  when  absent  from  the  named 
place  that  there  is  no  room  for  construction. 
The  protection  afforded  by  the  policy  is  express- 
ly limited  to  the  time  that  the  subject  of  In- 
surance shall  be  contained  in  tbe  house  de- 
scribed, and  wbenevo"  It  was  taken  therefrom 
It  was  removed  beyond  the  protection  of  the 
contract.  Green  v.  Insurance  Ca,  91  Iowa. 
015,  60  N.  W.  139;  Mawhlnney  t.  Insurance 
Co.,  98  Cal.  1S4,  32  Pac.  915:  HawB  v.  In- 
surance Co.  (Pa.  Sup.)  15  Atl.  915.  The  policy 
was  not  forfeited  by  the  removal,  but  renoained 
in  force,  and  covered  the  property  when  re- 
turned to  the  residence  In  Wichita  Falls;  hence 
the  rule  that  demands  a  construction  which 
would  prevent  a  forfeiture  has  no  application. 
The  insurance  company,  knowing  that  the  class 
of  property  embraced  In  the  policy  was  liable 
to  be  removed  to  other  places,  provided  against 
liability  for  It  when  located  at  sach  otber 
points  by  tbe  express  and  plain  limitations. 
The  appellee  likewise  knew  that  in  the  (tfdlnary 
use  of  the  property  embraced  In  the  contract  of 
Insurance  It  would  be  carried  to  other  places 
than  his  r^drace  In  Wichita  Falls,  whereby  It 
would  be  voluntarily  withdrawn  from  the  pro- 
tection afforded  by  the  contract  of  Insurance, 
and.  If  he  desired  to  have  It  protected  while 
using  it  away  from  home,  be  could  have  made 
a  contract  expressing  such  liability  on  the  part 
of  tbe  iDBurance  company. 


BU>EB  T.  FIRST  NAT.  BANK  OV  GAIr 
VESTON. 

(Supreme  Court  of  Texas.  Jan.  27,  189&) 
RiroRHATiox   or  IssTmumTm — Mistakb — Vax- 

DOB  AHD  PlTKCHASKB— PhIOK— LlBX— 
FaILUHB  of  TlTLB. 

1.  Where  a  grantor  inadvertently  Incduded 
landa  not  intended  by  either  party  to  be  con- 
veyed, the  court  may  reform  the  deed  so  as  to 
tnclnde  only  such  land  as  was  intended  to  be 
sonveyed, 

2.  In  a  Bait  to  foreclose  a  vendor's  lien,  de- 
fendaat  cannot  claim  any  abatement  of  the 
purchase  money  of  the  land  actually  sold  and 
conveyed  to  him,  by  reason  of  failare  of  title 
to  other  land  which  was  not  in  fact  sold,  though 
It  nas  inadvertently  conveyedt  and  the  deed 
has  not  been  reformed.    ^  i 
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Application  for  writ  of  error  to  court  of  drll 
appeals  of  Third  Bnpreme  Judicial  district 

Action  by  the  First  National  Bank  of  GalTe»- 
ton  against  T.  J.  Mder.  A  judgment  for  plain- 
tiff was  affirmed  by  the  court  of  dvll  appeals 
1.42  S.  W.  124).  and  defendant  applies  for  a 
writ  of  error.  Refused. 

Martin  ft  Eddina,  for  applicant 

GAINES,  C  ,J.  We  are  not  prepared  to 
concur  In  the  proposition  upon  which  the  court 
of  dTll  appeals  affirmed  the  judgment  of  the 
trial  court  But,  In  reply  to  the  answer  of 
EldCT,  the  defendant  in  the  trial  comt,  that 
the  title  bad  failed  to  several  of  the  small 
tracts  embraced  within  thfe  field  notes  of  the 
deed  made  to  him  by  Carter,  the  plaintiff  filed 
a  supplemental  petition.  In  which  it  alleged, 
in  substance,  that  Carter  agreed  to  sell  to 
defendant  a  certain  tract  of  land  well  known 
to  defendant  which,  as  defendant  also  knew, 
embraced  neither  of  the  smaller  tracts,  the  title 
to  which  was  alleged  to  hare  failed;  but  that 
by  InadTertaice  and  mistake  the  Add  notes  In 
the  deed  as  drawn  embraced  all  of  such  tracts. 
These  facts  were  established  beyond  contro- 
versy, aud  make  a  case  for  the  reformation  of 
the  instrument  if  audi  reformation  were  nec- 
essary for  the  pnrx>oses  of  this  suit.  But  we 
think  that  the  trial  court.  In  the  exercise  of  Its 
equitable  jnrisdlctton,  had  the  power  to  mete 
ent  ecact  Justice  between  the  parties  without 
a  correction  of  the  Instrument.  The  deed,  as 
it  stands,  conveys  all  the  land  whldi  Carter 
agreed  to  sell,  and  whItA  the  def^dant  agreed 
to  purchase.  Under  the  pleadings  and  evi- 
dence be  cannot  1u  a  court  of  equity,  claim  any 
abatement  of  the  purchase  money  of  lahd  which 
was  actually  sold  and  conveyed  to  him,  by  the 
reason  of  the  failure  of  title  to  other  land 
which  was  not  In  tact  sold,  though  It  was  Inad- 
vertently conveyed.  The  writ  of  error  ia  (bere- 
Un  refiued. 


BEEBERT  et  al.  v.  BERGMAN  et  aL 
OBopreme  Court  of  Texas.    Jan.  24,  189S.) 
LnfiTATioiis— AocBUAL  OF  Oaubi  or  Aonov. 
The  statute  of  limitations  does  not  bMin 
Co  mn  against  a  cause  of  action,  on  an  implied 
covenant  against  incumbrances,  until  there  has 
been  a  sale  of  the  propwty  under  Judicial  pro- 
ceedings foreclosing  the  mcnmbranee,  although 
tliere  »  a  te«duiical  breadi  of  tiie  covenant  at 
the  time  the  deed  is  made. 

C3ertUled  qoeBtton  from  court  of  civil  appeals 
of  HVmrtli  supreme  Jodldal  district 

Suit  Chrlstcvb  Bergman  and  others 
against  WUhelmine  Seibert  and  othm  to  es- 
tablish a  vendor's  lien  and  for  foreclosure. 
Tliere  was  a  Judgment  for  plalntlus,  and  de- 
fendants appealed  to  the  court  of  civil  appeals, 
which  certified  questions  to  the  supreme  court 

W.  J.  Baker  and  0.  A  Snmners,  for  appel- 
lants.  Proctor%  for  appellees. 

BROWN,  J.  The  court  of  civil  appeals  for 
the  Foartb  rapreme  Jodlclal  district  has  cerU- 


fled  to  this  court  the  following  statement  and 
question:  "On  November  1,  1S83,  Chrlstoph 
Bergman  and  his  wife,  Sophie,  Instituted  this 
suit  against  WUhelmine  Seibert  and  Henry 
Seibert;  and  It  was  alleged  that  on  April  23, 
1889,  plaintiffs  were  possessed  of  a  certain  tract 
of  land  which  they  conveyed  to  WUhelmine 
Seibert,  then  Kleeman,  In  consideration  of  a 
certain  tract  of  land  which  she  conveyed  to 
them,  using  In  her  deed  of  conveyance,  as  a 
word  of  conveyance,  the  word  'grant'  the  force 
of  which  word  was  not  restrained  by  any  term 
In  the  conveyance,  *and  did  thereby,  by  the 
use  of  said  word,  covenant  that  said  tract  was 
free  of  all  liens  upon  said  property,  and  prom- 
ised to  keep  the  title  to  said  real  property  In 
plaintiffs  harmless  from  any  Hen  or  Incum- 
brance thereupon  resting.*  It  was  further  al- 
leged tbat  shortly  after  said  exchange,  to  wit, 
on  the  22d  day  of  May,  1889,  suit  was  Insti- 
tuted In  the  district  court  of  De  Witt  county 
by  one  E.  L.  Blackwell  against  N.  B.  Means 
and  plaintiffs  as  defendants,  to  foreclose  a  ven- 
dor's lien  on  the  land  conveyed  by  WUhelmine 
Seibert  to  Bergman  and  wife,  said  lien  having 
been  executed  by  one  through  whom  Mrs.  Sei- 
bert deralgned  title;  that  plaintiffs  contested 
the  said  suit  to  the  best  of  their  abUIty,  but 
that  on  June  29,  1892,  a  Judgment  was  ren- 
dered In  favor  of  Blackwell  foreclosing  a  ven- 
dor's lien  on  said  tract  of  land  in  the  sum  of 
$1,031;  that  Bergman  and  wife  appealed  from 
the  Judgment  but  it  was  affirmed;  tliat  after- 
wards an  order  of  sale  was  Issued,  and  said 
land  was  sold,  said  Bergman  and  wife  being 
too  poor  to  pay  off  the  lien,  and  In  consequence 
lost  the  property,  and  have  been  ousted  from 
the  same.  It  was  further  alleged  that  the  land 
was  worth  less  than  the  amount  of  the  pur- 
chase money  and  Interest.  It  was  further  al- 
lied that  Mrs.  Seibert  was  In  peaceful  posses- 
sion of  the  land  conveyed  to  her  by  plaintiffs; 
that  she  had  refused  to  pay  off  the  lien  on  their 
land;  that  she  owned  no  property  except  the 
land  conveyed  to  her  by  plaintiffs;  and  they 
prayed  that  a  vendor's  lien  be  recognized  In 
their  favor  against  the  land  sold  by  them  to 
Mrs.  Selt>ert,  and  that  the  same  be  foreclosed 
on  the  land.  Among  other  exceptions,  Mrs. 
Seibert  filed  one  setting  up  limitation  of  four 
years,  which  was  overruled  by  the  court,  and 
Judgment  was  rendered  In  favor  of  Bergman 
and  wife.  When  did  limitation  begin  to  nm 
against  the  cause  of  action  of  Bergman  and 
wifer 

We  answer  the  foregoing  question,  that  tiie 
statute  of  limitations  did  not  begin  to  run 
against  the  right  of  action  of  Bergman  against 
Seibert,  upon  the  Implied  covenant  against  In- 
cumbrances, untU  the  land  was  sold  under  the 
Judgment  which  foreclosed  and  enforced  the 
incumbrance.  The  Implied  covenant  against 
incumbrances  which  arose  under  the  sttitute, 
npon  the  lai^na^  used  in  the  deed,  was  bro- 
ken at  the  time  the  deed  was  made.  In  the 
"sense  that  the  promise  relates  to  an  existing 
condition,  and  Is  falsified  then,  if  It  ever  Is. 
Bat,  If  the  damage  do  not  then  nsult  tb  ' 
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mldeadlng  and  mlsdUeTom  to  tieat  tUta  mere 
technical  breach  as  conaUtnting  plaintiff's 
cause  of  action."  Post  t.  Gampan,  42  Midi. 
90.  3  N.  W.  273:  Tbe  right  of  action  for  the 
actual  damagps  siutaliied  by  the  appellees  by 
tbe  bleach  of  the  covenant  did  not  arise  until 
the  land  was  sold  under  the  judgment  enfor- 
clng  It,  although  the  Incumbrance  existed  when 
the  deed  was  executed.  Prescott  v.  lYneman, 
4  Mass.  029;  Andrews  T.  Davison,  17  N.  H. 
413;  Moore  t.  Morrill,  Id.  75;  Funk  t.  Yonel- 
do,  U  Serg.  &  B.  110;  Reed  t.  Pierce,  30  Me. 
4.'i5:  Post  T.  Campau,  42  Mich.  90,  3  N.  W. 
272;  Wyatt  t.  Dunn,  93  Mo.  450.  2  S.  W.  402, 
and  6  8.  W.  273.  The  statute  of  llnUtatlon 
did  not  begin  to  run  until  the  Covenantee  could 
maintain  a  suit  to  recover  the  damages  sus- 
taincd  by  the  breach  of  the  covenant  In  com- 
menting upon  the  position  taken,  that  the  cause 
of  action  accrued  when  the  deed  was  made, 
Judge  Oooley,  In  the  case  of  Post  r.  Campau, 
before  cited,  said:  "As  the  terms  of  the  cov- 
enant sued  upon  were  falsified  by  taetA  exlatlng 
at  the  time,  a  technical  breach  may  be  said  to 
have  thai  taken  place;  but  as  no  damage  fol- 
lowed from  this  breach,  ontll  the  claimant  pur- 
chased from  Butler  more  than  ten  years  after- 
wards, the  role  that  the  claimant's  right  of  ac- 
tion shall  be  deemed  to  have  arisen  at  the  deliv- 
ery of  the  deed  InvolvM  this  maidfestalwurdity: 
lliat  the  claimant's  remedy  was  barred  before 
he  was  damnified,— a  result  that  can  scarcely 
be  consistent  with  any  Just  or  proper  rule  of 
law."  This  clear  and  forcible  statement  of 
the  proposition  effectually  refutes  the  claim 
that,  upon  the  making  of  a  covenant  against 
existing  incumbrances,  the  statute  of  limitation 
commences  to  run  against  an  action  to  recover 
actual  damages  thereon  when  auch  damages  do 
not  accrue  at  the  same  time. 

From  the  foregoing  well-sustained  proposi- 
tions It  ftdlows  that  the  statute  of  limitations 
could  not  begin  to  run  in  this  case  until  ttie 
land  was  sold  In  the  enforcement  of  the  In- 
cumbrance, because,  up  to  that  time,  the  cove- 
nantee had  lost  nothing,  and  could  have  main- 
tained no  actitm,  except  for  lunnlnal  damages, 
which  would  have  been  no  reranipenae  for  the 
Injury  afterwards  suffered  by  Qie  eviction. 
This  conclusion  Is  sustained.  In  able  and  weU- 
considered  opinions,  in  the  cases  of  Post  v. 
Campau,  42  Mich.  90,  8  N.  W.  272.  and  Wyatt 
V.  Dunn,  Mo.  459.  2  S.  W.  402,  and  6  a  W. 
273»  which  we  have  before  cited. 


HUGHES  V.  DOTLR  et  aL 
(Sapreme  Court  of  Texas.    Jan.  27,  1898.) 

COKBTITUTIOX  —  8bI.F-EXBCOTI.VO      PROVISIONS  — 

Courts. 

Under  Const  art.  5.  {  29,  providing  that 
the  county  court  shail  have  at  least  four  terms 
annually  for  both  civil  and  crtminal  business, 
as  provided  by  tbe  legislature,  or  by  the  com- 
missioners'  court  of  the  county,  "under  authori- 
ty of  law,"  and  such  other  terms  as  the  com- 
missioners' court  shall  fix,  provided  that  the 
terms,  once  fixed,  cannot  be  changed  "until  the 
exriration  of  one  year,"  the  commissioners' 


court  has  aathority,  vithin  the  limitations  pre* 
scribed,  to  cbnof;;e  the  time  of  the  regular  terms 
of  the  county  court,  independent  of  legislative 
action. 

Certified  question  from  court  of  civil  ap- 
peals of  Third  supreme  judicial  district. 

Action  by  A.  L.  Hughes  against  M.  J.  Doyle 
and  others.  From  a  Judgment  for  defendants, 
plaintiff  appealed  to  the  court  of  civil  appeals, 
which  court  certlflee  a  question  to  the  supreme 
court. 

McFall  &  Kopperl,  for  a^KUaut  W.  M. 
Brown,  for  api)eUees. 

OAIXSS,  C.  J.  The  following  question  ha* 
bean  certified  for  our  determination  by  the 
court  of  dvll  apiieals  for  the  Third  supreme 
Judicial  district:  "This  Is  on  injunction  wilt 
brought  by  appellant  to  restrain  tbe  collection 
of  a  Judgment  rendered  tgr  the  county  court  of 
Travis  county  In  favor  of  appellee  M.  J.  Doyle, 
and  against  A.  L.  Hughes,  appellant  The 
Judgment  referred  to  was  rendered  by  tbe 
county  court  of  Travis  county  on  the  5th  day 
of  July,  IbSS,  and  was  for  the  sum  of  $330, 
and  costs  of  suit  On  the  8th  day  of  April. 
1S07.  an  execution  was  issued  on  said  Judg- 
ment, and  appellant  seeks  an  Injunction  to  pre- 
vent the  levy  of  said  execution  on  bis  proper^ 
ty.  The  testimony  shows  that  on  the  14tta  day 
of  November,  1SS3,  the  commissionen*  court 
of  Travis  coumy,  at  a  regular  term  thereof, 
fixed  the  terms  for  the  county  court  of  Travis 
county  thereafter,  beginnhig  on  the  first  Mon- 
days In  January-,  April,  July,  and  October  of 
each  year,  for  both  civil  and  criminal  busi- 
ness. It  was  also  diown  by  the  testimony  that 
from  that  time  (November  14,  1883)  until  after 
July,  1888,  the  commissioners'  court  at  said 
county  made  no  other  or  further  order  in  ref- 
erence to  the  terms  or  time  of  holding  the 
county  court  of  said  county.  Appellant's  con- 
tention is  that  as  no  statute  had  been  passed, 
authorlaing  the  commissioners*  court  to  change 
the  terms  and  times  of  holding  the  county 
court,  at  the  time  the  change  was  made  by  the. 
commissioners*  court  of  Travla  county  (Novem- 
ber 14,  1883),  and  aa  the  commlssloiwni'  court 
made  no  further  order,  after  the  statute  was 
paffied  authorizing  them  to  fix  the  terms  of  the 
coun^  court,  until  after  the  Judgment  com- 
plained of  was  rendered,  therefore  said  court 
could  not  legnlly  bold  a  term  or  be  in  se salon 
in  July.  1888,  and  the  Judgment  sought  to  be 
enjoined  Is  absolutely  null  and  void.  On  tbe 
oth»  hand.  It  Is  contended  by  appellees  tiiat 
euch  action  of  the  commissioners*  court  was 
authorized  by  section  29  of  article  6  of  tie 
state  constitution,  which  section  was  adopted 
as  an  amendment  to  the  constitution  Septem- 
ber 26,  1883;  said  section  reading  as  follows: 
'The  county  court  shall  hold  at  least  four 
terms  for  both  civil  and  criminal  business  an- 
nually, as  may  be  provided  by  the  leglsUtture, 
or  by  the  commission's'  court  of  the  oonnty 
under  authority  of  law.  and  such  other  terma 
each  year,  as  may  be  fixed  1^  the  commission- 
ers* court;  provided,  the  commission^'  court 
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of  anf  tbtinty  having  fixed  the  times  and  nulb-  * 
ber  of  terms  of  the  coonty  court,  shall  not  i 
change  the  same  again,  until  the  expiration  of  | 
one  year.   Said  court  atiall  dispose  of  probate  ! 
business,  either  In  term  time  or  vacation  under 
such  regulation  as  may  be  presci1l>ed  by  law. 
Prosecutions   may  be   commenced   la  said 
courts.  In  such  manner  as  is  or  may  be  provid- 
ed by  law,  and  a  jury  therein  shall  consist  of 
six  men.   Until  otherwise  provided,  the  terms 
of  the  county  courts  shall  be  held  on  the  first 
Mcmday  In  February,  May,  August  and  No- 
Temt>er,  and  may  remain  In  session  three 
weeks.'    The  real  question  Is  whether  or  noC 
this  section  of  the  constitution  la  self-execut- 
ins.  and  empowered  the  commissioners'  court 
to  change  the  time  for  the  regular  terms  of 
the  county  court,  Independent  of  any  action  by  j 
the  leglalatnre;   and  this  question,  together  | 
with  the  question  of  the  validity  of  the  judg-  j 
ment  which  appellant  'seeks  to  have  enjoined, 
and  which  depends  upon  the  decision  of  this 
question,  the  court  of  dvil  appeals  for  the 
Third  sapreme  judicial  distMct  of  Texas,  and 
the  chief  justice  of  said  court,  certify  to  tt» 
supreme  court  for  decision." 

We  are  of  opinion  that  the  section  of  Uw 
constitution  referred  to  in  the  statement  con- 
ferred power  upon  the  commissioners*  court  of 
the  several  eountles  In  this  state  to  regulate 
the  times  of  holding  the  terms  of  the  county  ; 
courts  in  their  respective  counties,  within  the  i 
limitations  therein  prescribed.  We  do  not 
think  that  the  purpose  of  the  use  of  the  words 
"under  authority  of  law,"  as  first  employed  in 
the  section,  was  merely  to  empower  the  legis- 
lature to  anthorlze  the  commissioners'  court 
to  act  In  the  premises,  but  that  tt  was,  rather, 
to  make  their  action  subordinate  and  subject 
to  legislative  control.  The  proviso  In  the  samd 
sentence,  to  the  effect  that,  when  those  courts 
liave  once  fixed  the  terms  of  the  county  courts, 
they  "shall  not  change  the  same  until  the  ex-  \ 
ptratlon  of  tme  year,"  Indicates  that  the  com-  1 
mlssloners  might  act  wltho>at  leglslatloa,  and  I 
tends  to  snpport  our  conclusion.  Otherwise  It 
seems  that  the  provision  would  have  been  that 
the  legislature  should  not  authorize  more  than 
one  change  In  12  months.  The  section  in 
question  was  construed  by  oar  former  court  of 
appeals  In  two  cases,  and  It  was  held  in  both 
that  tbe  actlcHi  of  the  commissioners'  court  aft- 
er the  amendment  took  effect,  and  before  the 
legislature  had  passed  a  law  upon  the  subject, 
was  legal.  Wilson  v.  State,  IS  Tex.  App.  150; 
Railway  Co.  v.  Graves,  2  Willson,  Civ.  Gas.  Ct. 
App.  S  677.  It  Is  true  that  the  question  does 
not  appear  to  have  been  raised  In  either  case, 
but  It  was  necessarily  involved  In  the  result. 
The  court  must  first  have  held  that  the  com- 
mlsaioners'  courts  were  empowered.  In  the  ab- 
wtioe  of  l^lslative  actkm,  to  fix  the  terms  of 
the  county  court,  before  they  could  have  reach- 
ed the  questions  discussed  In  the  opinions.  If 
tbey  bad  considered  that  the  commissioners 
did  not  have  such  power,  tbey  must  have  held 
that  the  terms  at  whicb  the  cases  were  re- 
qpectirely  tried  were  without  authority  of  law, 
MS.W.-6 


and  tbe  causes  most  have  been  dismissed.  We 
should  feel  bound  by  these  decisions,  unless 
we  were  of  opinion  that  thi^  were  clearly 
wrong.  We  do  not  so  thlnlL  On  the  con^ary, 
we  believe  they  are  correct  We  accordingly 
answer  the  question  in  the  afBrmatlTe,  and  our 
opinion  will  be  so  edified. 


WILSON  et  al.  v.  HARRIS. 
(Supreme  Court  of  Texas.    J&n.  31,  I898;> 
Cuius  AOAixsT  Dbcbdent — Failure  to  Pbibbst* 

— EXTIIfODieHlIBMT  OF  DbBT. 

The  failure  of  the  trustee  to  iwesent  a  trust 
deed  executed  in  1841,  and  the  debts  secnred- 
thereby,  to  the  admiDistrator  of  grantor  (who 
died  in  1843)  for  allowance,  witniD  one  year 
after  letters  of  admiDlstratitHi  were  granted, 
as  provided  by  Act  1840,  eztloeuished  the  deed- 
and  the  debt,  so  that  a  purchaser  at  a  trus- 
tee's sale  subsequently  made  took  no  title,  as- 
agalnst  the  heira  of  the  grantor,  and  tbe  heirs- 
could  not  be  compelled  to  pay  the  debt 

Error  to  court  of  civil  amteala  of  Toorth  wa- 

preme  Judicial  district 

Trespass  to  try  title  by  Olen  M.  Harris- 
against  James  T.  D.  Wilson  and  others.  From, 
a  Judgment  of  the  court  of  civil  appeals  (40  S. 
W.  868)  revershig  a  judgment  for  defendants, 
and  finding  for  i^ntlff,  defendanta  Mng  er- 
ror. AiOrmed. 

Fisher  A  Sous,  for  plaintiff  In  error  Wilson.. 
Baker,  Botts,  BaJcer  &  Lovett,  for  plaintiffs  in> 
error  Sargents  and  others.  Gea  H.  Breaker^ 
for  Pendant  In  error. 

DBMMAX,  J.  On  March  17,  1841,  W.  F. 
Harris  executed  a  trust  deed  to  C  Euila,  tn»« 
tee,  conv^lng  the  land  In  controversy,  to  se- 
cure the  payment  of  Qie  note  of  said  ^urls  to 
Norton  on  the  1st  day  of  January,  1843;  said 
lastrument  being  in  the  ordinary  form,  em- 
powering the  trustee,  upon  defoult  ha  payment 
of  the  note  at  maturity,  to  sell  the  property  to 
satisfy  same.  Harris  died  Intestate  In  ISfS, 
and  in  1844  his  wife  was  appc^nted  adminis- 
tratrix of  his  estate,  and  filed  an  inventory, 
including  therein  the  property  In  controversy; 
and,  the  estate  being  Insolvent,  she  and  her 
b<Hidsmen  were  discharged  In  1846.  Pending 
this  adminlatratlon  the  trustee,  Gnnis,  on  July 
1, 1845,  sold  the  property  under  said  trust  deed, 
and  under  that  Instrument  he  again  sold  It  on' 
January  24,  1888,  and  at  such  sales  executed 
the  proper  deeds  to  the  purchasers.  Glen  M. 
Harris,  sole  heir  of  said  W.  P.  Harris,  In  April, 
1805,  brought  this  suit  against  the  parties 
claiming  under  said  sales,  to  recover  tbe  prop- 
erty In  controversy.  The  trial  court  having 
rendered  Judgment  that  he  take  nothing  by  bis 
suit,  the  court  of  civil  appeals  reversed,  and 
rendered  such  judgment  In  his  f^vor,  on  tbe 
ground  that  the  sales  made  by  the  trustee  were 
void,  and  Harris  was  not  bound  to  pay  the 
note,  or  any  part  thereof,  as  a  condition  pieced- 
mt  to  his  right  to  recover  the  land.  Harris 
V.  Wilson,  40  S.  W.  868.  The  claimants  un- 
der such  sales  have  brought  tlw  ..case  to  tbi' 
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court  upon  writ  of  «Tor,  eonvIiUiUng  of  sudi 
rulings.  If  these  ruUiigs  be  correct,  we  are  of 
the  opluloo  that  their  Judgment  should  be  af- 
Armed,  as  we  do  not  think  that  any  of  the 
other  objections  taken  Oimto  are  ralid.  Upon 
careful  consideration,  we  have  reached  the  con- 
clusion that  under  the  act  of  1910.  as  constru- 
ed In  Graham  t.  Vinlng,  2  Tex,  433.  the  failure 
to  present  the  note  to  the  administratrix  of 
Harris  for  allowance  within  one  ^ear  after  the  | 
granting  of  the  letter;)  of  administration  ex-  j 
tlnguisbed  the  claim  and  lien  securing  same; 
said  statute  having  been  "intended  to  glre 
repose  to  all  persona  interested,  creditors  and 
heirs."  Therefore  there  was  no  debt  or  Hen 
to  support  eltSier  of  said  sales  Iqr  the  trus- 
tee, and  there  Is  no  ground  upon  which  a  court 
can  compel  the  heir  to  pay  the  note,  or  any 
part  thereof,  aa  a  condition  upcm  which  it  will 
render  Judgment  in  his  fiiTor  for  the  land.  It 
results  that  the  Judgment  of  the  court  of  dvU 
appeals  must  be  affirmed. 


NALLE  T.  CITY  OP  AUSTIN. 

(Supreme  Court  of  Texas.   Jan.  31.  1898.) 

TAXATioif — Partiai.  Illboalitt  —  Bkfobobmbkt 
Bx  Suit— Jddombnt  tor  Lkoal  Pabt. 

1.  A  tax  levied  in  part  for  a  lawful  aod  in 
part  for  an  nnlawful  pnrpoee,  but  within  the 
fefcal  limits  of  the  power  of  a  city  to  make  snch 
levy,  is  not  necessarily  vMd  in  toto. 

2.  Where  it  was  found,  in  a  suit  instituted 
by  a  city  for  the  recovery  of  a  tax  doe  to  it, 
that  such  tax  was  in  part  lawful  and  in  part 
unlawful,  and  that  the  legal  and  illegal  parta 
were  capable  of  definite  ascertainment  and  ap- 
portionment, the  court  should  apportion  such 
tax,  and  give  judgment  for  that  part  thereof 
which  might  lawfully  have  been  levied. 

Application  for  writ  of  error  to  court  of  civil 
appeals  of  Third  supreme  Judicial  district. 

On  motion  for  rehearing  of  application  of  de- 
fendant for  writ  of  error  to  court  of  civil  ap- 
peals, for  whose  opinion  see  42  S.  W.  780. 
Overruled. 

Walton  &  Hill,  for  appUcant 


BROWN.  J.  Counsel  for  applicant.  Nalle. 
present  with  admirable  clearness  a  very  Into:- 
■  eating  and  Important  question  predicated  upon 
tbe  following  facts:  The  city  of  Austin,  a 
municipal  coiporatlon  of  more  than  10,000  pop- 
ulation, acting  under  a  special  charter,  deter- 
mined, In  accordance  with  the  requirements  of 
the  said  charter,  to  issue  and  1,400  iKHids 
for  $1,000  each,  bearing  6  per  cent  interest  per 
-annum  from  date,  aggrejfating  $1,400^000,  for 
the  purpose  of  constructhig  a  dam,  water- 
works, etc.  Tbe  bonds  were  all  prepared,  sign- 
ed, and  dated  on  the  same  day  In  the  year  1800, 
bnt  were  actually  sold  and  deUvered  at  differ- 
ent times.  In  1808,  at  the  time  the  <Aty  coun- 
cil levied  the  taxes  complained  of  in  thia  suit, 
there  had  been  sold  and  delivered  of  said  bonds 
11050,000,  tbe  remainder  being  stUl  held  by  the 
city.  At  that  time  the  taxaUe  values  of  the 
(dty,  as  shown  by  aasessmoit  rolls,  amounted 


to  ¥11,05S,<KSS.  Among  other  taxe«,  the  city 
council  made  a  levy  In  the  following  words  and 
flgores:  "81  cente  on  the  $100  to  pay  the  in- 
terest and  raise  a  sinking  fund  on  entire  issue 
of  water  and  light  bonds."  The  trial  court 
found  that  61%  cents  on  the  $100  of  values 
would  have  been  sufficient  to  pay  Interest  and 
raise  siuldng  fund  on  bonds  actuaUy  Issued  and 
sold.  XaUe,  having  refused  to  pay  this  tax, 
as  well  as  oth^  was  sued  by  the  dty  In  tlie 
district  court  of  Travis  county  for  the  whole 
amount  of  tbe  levy  of  91  cents  on  the  f  100  on 
his  property  In  the  snld  city,  to  which  be  made 
defense  that  the  levy  was  void,  and  would  not 
support  a  recovery.  The  trial  court  entered 
Judgment  for  the  dty  against  Nalie  for  the 
amount  that  Bl%  cents  on  the  $100  upon  his 
aasessed  values  would  i»odncp,  which  Judg- 
ment was  affirmed  tbe  court  of  dvll  ap- 
peals. Granting  that  the  ci^  had  no  author- 
I^  to  levy  taxes  to  pay  Interest  and  raise  a 
sinking  fond  on  tbe  bonds  not  sold,  and  which 
still  remained  In  the  custody  of  tbe  dty,  tbe 
question  to  be  determined  is,  did  tbe  levy  of  an 
amount  in  excess  of  that  which  the  law  antbor- 
laed  render  the  levy  void  for  the  whole  amount  ? 
Tbe  contention  of  the  amtllcant  Is  that,  a  por- 
tion of  tbe  levy  being  Illegal,  the  dty  could  not 
recovw  for  any  part  of  It  We  have  given 
this  question  careful  re-raaminatiou,'  and  «-o 
conclude  that  the  correct  rule  Is  that  a  tax 
which  has  been  levied  in  part  for  a  lawful 
purpose  and  hi  part  for  an  unlawful  purpose, 
but  within  the  legal  limits  of  the  power  of  a 
city  to  make  such  levy,  is  not  necessarily  void 
In  toto.  A  sale  made  in  the  summary  manner 
usual  in  collecting  taxes,  fbr  a  sum  exceeding 
that  which  is  a  lawful  claim  against  the  prop- 
erty, has  been  held  by  tbls  comt  to  be  rold; 
but  we  are  of  opinion  that  when  suit  Is  insti- 
tuted by  a  dty  or  county  for  the  recovery  of  a 
tax  due  to  it  and  it  is  found  tbat  such  tax  is 
in  part  lawful  and  m  part  illegal,  if  the  Icga} 
and  illegal  parts  are  capable  of  definite  ascer- 
tainment and  ai^rtionment  a  court  wQl  ap- 
portion tbe  taxes,  and  give  Judgment  for  that 
part  which  might  lawfully  have  been  levied. 
State  V.  McClmg,  27  N.  J.  Law,  258;  Allen  r. 
Railroad  Co.,  44  Hi.  85;  People  v.  Nichols,  40 
HI.  617;  Briscoe  T.  AlUson,  43  111.  291:  Rail- 
road Co.  V.  JIcKenna,  7  Lea,  313;  Burlington 
ft  M.  R.  R.  Co.  V.  Board  of  Com'rs  of  York  Co., 
7  Neb.  494:  Palmer  v.  Napoleon  Tp..  16  Mich: 
176;  De  Fremery  y.  Austin,  53  CaL  390;  Mills 
V.  County  Treasurei*,  29  Wis.  400.  If  the  en- 
tire levy  of  this  tax  vrare  void,  the  court  could 
not  make  a  levy  of  what  the  dty  council 
should  have  levied,  bnt,  being  In  part  valid,  it 
was  within  the  power  of  the  court  to  enforce 
the  city's  claim  to  the  extent  tbat  It  was  law- 
ful, and  to  refuse  to  give  Judgment  for  tbat 
which  was  unlawful  There  Is  a  line  ot  deci- 
sions, respedable  In  number  and  in  the  stand- 
ing of  the  courts  by  which  they  were  made, 
which  seem  to  hold  to  tbe  contrary  of  thia 
proposition.  But  the  greater  part  ot  those 
cases  Involve  the  validiiy  of  summary  sales 
made  for  excessive  amount  of  taxes,  or  involve 
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tlte  lery  of  amonnts  or  rates  In  excess  of  tbe 
power  of  the  corporation;  neither  of  which 
questions  arise  upon  the  facta  of  this  case. 
Coonsel  for  applicant  dte  the  case  of  Dean  t. 
Lofkln,  54  Tex.  265,  in  support  of  their  conten- 
tion that  the  entire  tax  is  void.  We  tlUnk  that 
case  may  be  distinguished  from  this  In  two  es- 
sential points:  (1)  In  that  case  the  levy  ot 
seven  cents,  which  the  court  held  to  be  void, 
was  made  under  the  authority  to  levy  taxes 
for  the  payment  of  the  general  expenses  of  the 
dtr.  which  power  bad  already  been  exhaust- 
ed. (2)  It  does  not  appear  from  the  report 
of  that  case  tliat  there  was  any  data  by  which 
the  court  eoold  distinguish  the  lawful  from  the 
unlawful  part  of  the  tax  held  to  be  void. 

Other  questions  presented  we  have  not 
thought  It  necessary  to  discuss  In  this  opinion. 
Hie  motion  for  xebearlng  1b  oTemiled. 


OXSHBBR  T.  WATT. 

Supreme  Oonrl  of  Texas.  Jan.  81,  1898.) 

Cbattbi.  Mortoaoks— Flags  or   Rioobdihs  — 
OPTIOX  or  MOKTOAOBB— CSrtifibd 
Copt  as  BviDCNce. 

1.  Under  Bot.  St.  189C.  art  3330,  providing 
that  a  certified  copy  of  any  instrament  filed  for 
record  In  the  office  of  the  conaty  clerk  shall  be 
admitted  in  evidence  in  like  manner  as  the 
original,  a  certified  copy  of  a  chattel  mortgage, 
showing  that  the  original  was  on  deposit  in  the 
office  of  such  clerk,  was  admissible,  as  the 
<»igiiial  would  have  been  If  offered. 

2.  Under  Bev.  St.  1885,  art  3828,  requiring 
the  recording  of  all  InBtruments  operating  as 
liens  on  personal  property,  which  substantially 
embraces  the  provisions  of  article  4651,  respect- 
ing the  recording  of  instruments  affecting  the 
title  to  such  property,  and  adds  the  alternative 
of  recording  a  mortgage  made  by  a  resident  of 
the  state  in  the  coaoty  of  his  residence,  the 
mortgagee  has  the  option  to  record  his  mort- 
gage in  the  county  in  which  the  mortgagor  re- 
sides, if  a  resident  of  the  state,  or  in  that  in 
whi<ji  the  property  is  at  the  time  situated. 

Error  to  court  of  civil  appeals  of  Third  so* 
preme  Judicial  district. 

Sail  by  W-  T.  Watt  against  W.  W.  Oxsbeer 
and  others.  A  Judgment  for  plaintiff  was  af- 
Ormed  by  the  court  of  cMl  appeals  (42  S.  W. 
121).  and  defendant  Oxsbeer  applies  for  a  writ 
of  error.  Affirmed. 

Harris  &  Saunders,  for  plaintiff  In  error.  J. 
R.  Downs  and  Ricfaatd  L  Monroe,  for  defend- 
ant in  enor. 

BIIOWX,  J.  The  appllcaHon  for  writ  of  er- 
ror in  this  case  presents  a  number  of  objec- 
tions to  the  Judgment  of  the  district  court,  but 
we  deem  It  unnecessary  to  discuss  any  one  of 
them  exc^t  the  second,  wtalcfa  Is  In  the  fol- 
lowing language:  "The  court  erred  in  admit- 
ting in  evidence,  over  the  objection  of  W.  W. 
OxabeCT,  as  shown  by  bis  bill  of  exceptions, 
the  oertifled  copy  of  the  alleged  mortgage  from 
P.  a-.  Oxsbeer  to  J.  8.  Oorley,  trustee,  for  the 
we  of  W.  T.  Watt,  dated  April  10, 1891."  This 
aasi^meot  Ib  based  upon  the  following  state- 


ment of  facts:  The  mortgage  In  question  was  exe- 
cuted by  F.  G.  Oxsbeer  to  J.  S.  Oorley,  trustee, 
upon  50  mares  at  the  time  located  In  Taylor 
county.  The  mortgage  was  given  to  secure  a 
debt  due  to  W.  T.  Watt,  and  It  recited  upon  Iti 
fact  that  P.  G.  Oxsheer  resided  In  Mitchell 
county,  Tex.,  and  did  not  state  in  what  county 
the  property  was  located.  The  mortgage  was 
regularly  filed  and  recorded  In  the  county  of 
Taylor.  Subsequent  to  this  transaction,  Ox- 
sheer  gave  another  deed  of  trust,  to  secure  an- 
other creditor,  which  embraced  the  same  prop- 
j  erty,  which  last  deed  of  trust  was  foreclosed 
by  sale;  and  W.  W.  Oxsheer  purchased  the 
!  property,  including  that  which  was  embraced 
1  In  the  mortgage  in  question  in  this  suit.  Walt 
I  sued  P.  G.  Oxsheerto  recover  his  debt  and  fore- 
!  dose  the  mortgage,  and  made  W.  W.  Oxsheer 
a  party  defendant,  as  then  claiming  and  hav- 
ing possession  of  the  property  embraced  In  the 
mortgage.  Upon  the  trial,  the  plaintiff  offered 
In  evidence  a  certified  copy  of  the  said  mort- 
gage made  by  the  clerk  of  the  county  court  of 
Taylor  county,  as  required  by  the  statute,  to 
which  W.  W.  Oxsheer  objected,  for  the  follow- 
ing reasons:  <1)  That  the  original  mortgage 
was  not  accounted  for;  (2)  that  the  execution 
of  the  ori^nol  mortgage  had  not  been  proved; 
<3)  that  the  recmrd  of  the  mortgage  In  Taylor 
I  county  was  not  authorized  by  law;  (4)  that  the 
description  of  the  pro[>erty  contained  in  the 
mortgage  was  so  vague  and  uncertain  as  to 
render  the  mortgage  void,— all  of  which  ob- 
jections were  overruled  by  the  conrt,  and  the 
certified  copy  read  In  evidence. 

It  appeared  from  the  certificate  of  the  clem 
of  the  county  court  of  Taylor  county  that  the 
original  mortgage  was  on  deposit  In  his  office, 
and  the  certified  copy  was  therefore  admissi- 
ble, the  same  as  the  original  would  have  been 
If  it  had  been  offered.  Rev.  St  1805,  art. 
8330. 

The  execution  of  the  mortgage  by  P.  G.  Ox- 
sheer was  proved  by  his  own  testimony,  and 
the  fourth  objection  has  been  decided  by  this 
court  adversely  to  the  contention  of  the  ap- 
plicant, In  an  opinion  delivered  In  this  case 
upon  certified  question.  This  leaves  for  our 
consideration  the  one  qnesUon,  was  the  regis- 
tration of  the  mortgage  in  Taylor  county, 
where  the  property  was  situated,  authorized  by 
law? 

Prior  to  the  enactment  of  the  law  known  as 
the  "Chattel  Mortgage  Act,"  in  1879,  the  reg- 
istration of  mortgages  upon  t>ersonal  property 
was  regulated  by  a  statute  passed  February  5, 
1840,  which  Is  embraced  In  article  4651  of  the 
Revised  Statutes  of  1895,  in  this  language: 
"Every  deed,  mortgage  or  other  writing  re- 
specting the  titie  of  personal  property  here- 
after executed  which  by  law  ought  to  be  re- 
corded shall  be  recorded  In  the  clerk's  office 
of  the  county  court  of  that  comity  In  which 
the  property  shall  remain."  Under  tbls  law, 
all  mortgages,  whether  made  by  residents  or 
nonresidents,  were  required  to  be  recorded  In 
the  connty  In  which  the  property  was  situated; 
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and  It  !■  a  well-knowu  fact  that  In  a  la^ 
portion  of  our  state,  which  ia  devoted  mainly 
to  Hxe  zaislng  of  cattle  and  other  stock,  It  is 
not  unfrequently  the  case  that  It  Is  very  diffi- 
cult, If  not  impossible,  to  determine  In  what 
county  property  running  upon  the  range,  or 
even  in  the  pasture,  la  tituated,  t<x  frequently 
In  that  section  of  country  a  pasture  will  em- 
brace portions  of  more  than  (nae  conn^,  and 
stock  wlii<^  run  at  large  upon  the  raoge  scat- 
ter over  a  large  area  of  territory.  The  evil 
under  this  law  was  that  the  mortgagee  was 
llaUe  to  record  his  mortgage  In  the  wrong 
county,  and  therein  fall  to  secure  his  lien 
against  8nl»eqnent  purchasers  and  Uaihtdders, 
and  purchasers  did  not  know  where  to  loc^ 
for  the  record  of  such  lien.  To  remedy  this 
evil,  the  article  of  the  statute  under  Investlga- 
tkm  in  this  case  was  enacted  as  a  part  of  the 
law  known  as  the  "Gbattel  Mortgage  Act." 
passed  in  the  year  1878,  and  which  reads  as 
follows:  "Art.  3328.  Bvery  chattel  mortgage, 
deed  of  trust  or  other  instrument  of  writing 
intended  to  operate  aa  a  mortgage  of  or  lien 
upon  personal  property  which  shall  not  be  ac- 
companied by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change  of 
possession  at  the  property  mortgaged  or  pledg- 
ed by  such  instrument,  shall  be  absolutely 
void  as  against  the  creditors  of  the  mortgagor 
or  person  mairiiig  the  same,  and  as  against 
subsequent  purchasers  and  mortgagees  or  Uen- 
bolders  In  good  faith,  unless  snch  instrument 
or  a  true  copy  thereof  shall  be  forthwith  de- 
posited with  and  filed  In  the  office  of  the  coun- 
ty clerk  of  the  county  where  the  property  shall 
then  be  situated,  or  if  the  mortgagor  or  per> 
son  making  the  same  be  a  residoit  of  tbis 
state,  then  of  the  county  of  which  he  shall  at 
the  time  be  a  resident"  So  far  aa  It  affects 
the  registration  of  chattel  mortgagea,  the  pro- 
Tlslons  of  the  last-quoted  article  substantially 
embrace  article  4651,  before  quoted;  but  arti- 
cle 3328  undertakes  to  remedy  the  evil  which 
existed  as  abore  stated,  by  adding  the  alter^ 
native  of  recording  a  mortgage  made  by  a  peiv 
son  resident  of  the  state  in  the  coun^  of  his 
residence.  The  language  used  in  article  3328, 
as  follows:  "Unless  such  instrument  or  a  true 
copy  thereof  shall  be  forthwith  d^MSlted  with 
and  filed  in  the  office  of  the  county  deric  of  the 
county  where  the  property  shall  be  situated," 
embraces  the  registration  of  all  chattel  mort- 
gages, whether  given  by  residents  or  nonre^- 
dents,  but  falls  tb  relieve  the  subject  of  the  dif- 
ficulty before  stated,— that  is,  to  designate  a 
place  for  registration  in  cases  in  which  It  Is 
difficult  to  determine  In  what  county  the  prop- 
erty is  In  fact  situated;  and,  to  meet  this 
trouble,  the  legislature  added  the  following  lan- 
guage: "Or  if  the  mortgagor  or  person  mak- 
ing the  same  be  a  resident  of  the  state,  then 
of  the  county  of  which  he  shall  at  the  time  be 
a  resident"  Th6  disjunctive  conjunction  "or,*' 
as  here  used,  is  purely  and  strictly  alternative 
in  Its  efFect  and  expresses  that  a  choice  may 
be  made  of  one  of  the  two  places  In  wh^ch  the 


registration  of  a  mortgage  may  be  had.  El- 
liott V.  Turner,  62  B.  a  L.  418.  In  the  eaae 
dted.  the  court  said:  "The  word  *or,*  In  its 
ordinary  and  proper  sense.  Is  a  disjnnctlva 
pai-ticle;  and  the  meaning  of  the  term  *Boft 
or  (H^onzlne'  is  properly  either  one  or  the  oth- 
er; and  so  It  ought  to  be  canstrued,  unless 
there  be  something  in  the  context  to  ^ve  It  a 
different  meaiUng."  There  is  nothtaig  In  the 
context  nor  In  the  sabject  of  legidation  In  this 
statute  to  give  to  the  word  a  different  mean- 
ing than  that  in  which  it  is  ordhurily  used. 
There  is  nothing  In  the  last  clause  ot  the  sen- 
tence under  dlscasslfm  'which  limits  the  right 
to  register  chattel  mortgages  in  the  county 
where  the  property  Is  situated  to  that  class  of 
mortgages  given  by  nonresidents,  but  It  Btandu 
broadly  expressed,  as  embracing  all  chattel 
mortgages,  no  matter  by  whom  executed;  and 
the  second  clause,  which  treats  of  registratkm 
of  mortgages  executed  by  residents  of  the 
state,  cannot  be  given  a  fun  efEect  except  that 
It  be  C(HiBtnied  as  we  have  before  Indicated. 
We  think  that  the  meaning  of  the  language 
we  have  been  discussing  Is  made  dear  by 
transposing  It,  and  supplying  what  la  under- 
stood, BO  aa  to  read  as  follows:  "Unless  aach 
Inatmnient  or  a  true  copy  thereof  shall  be 
forthwith  deposited  In  the  office  of  the  county 
clerk  of  the  county  where  the  property  shall  be 
situated,  or  in  the  office  of  the  county  clerk  of 
the  county  of  which  Uie  mortgagor  or  person 
making  the  same  shall  be  at  the  time  a  real- 
dent  in  case  be  be  a  residait  of  the  state." 
The  phrase  **in  case  he  be  a  resident  of  the 
state"  adds  nothing  to  the  meaning  of  the 
clause,  but  expresses  what  would  be  under- 
stood. If  that  language  were  omitted,  a  mort- 
gage given  by  a  ncmresldrat  could  not  be  re- 
corded In  any  other  than  the  county  In  which 
the  property  Is  situated,  because  there  would 
be  no  county  In  which  the  mortgagor  resided 
in  the  state  in  which  to  make  the  record. 

The  case  of  <3iator  t.  Bnmawlck  Oo.,  71 
Tex.  588, 10  8.  W.  WO,  rdied  upon  by  counsel 
for  the  plalntUf  in  error,  did  not  Involve  the 
validity  of  a  xe^stration  made  In  the  county 
where  the  mortgaged  property  was  situated; 
but  In  that  case  It  appeared  from  the  face  of 
the  chattel  mortgage  that  the  maker  thereof 
resided  in  Bowie  county,  end  It  did  not  ap- 
pear in  what  conn^  the  prop^ty  was  situated. 
Objection  was  made  that  there  was  no  proof 
that  the  property  was  situated  In  Bowie  coun- 
ty, and  therefore  the  re^stration  of  the  mort- 
gage was  not  shown  to  be  valid.  The  court! 
held  that  it  appeared  from  the  Instrument  that 
the  mortgagor  was  a  resident  of  Bowie  county, 
and  that  the  registration  in  that  eoonty  was 
sufficient  under  the  statute.  We  condude  that, 
when  the  maker  of  a  chattel  mortgage  Is  a 
resident  of  this  state,  the  mortgagee  baa  the 
choice  to  record  the  Instrument  In  the  county 
in  which  the  mortgagor  resides,  or  In  the  coun- 
ty where  the  property  Is  at  the  time  idtnared. 
We  find  no  error  in  the  Judgment  In  this  case^ 
and  we  therefore  affirm  IL 
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(Supreme  Court  of  Texas.  Jan.  24,  1898.) 

Courts— JcRiBni<mo!{—Qt;f«TiOK8  of  Law  amd 
or  Fact. 

1.  Whether  there  is  any  evidence  to  support 
an  issue  is  a  question  of  law,  and  the  decision 
of  the  court  of  civil  appeals  thereon  is  hence 
reviewable  by  the  supreme  court. 

2.  It  is  wfUiin  the  power  of  the  court  of  civil 
appeals  to  reverse  a  judgment  and  remaod  the 
cause,  where  it  is  of  the  opinion  that  the  ver- 
dict is  against  such  a  preponderance  of  the 
evidence  as  to  make  that  action  proi>er. 

3.  And  where  it  reverses  a  judgment,  and  re- 
mands the  cause  for  such  reason,  without  in- 
structions to  the  trial  court,  its  decision  does 
not  practically  settle  the  case,  and  hence  the 
supreme  court  is  without  jurisdiction  to  grant 
a  writ  of  error  to  its  Judgment. 

4.  Const,  art  5,  f  6,  provides  that  the  deci- 
sion of  the  courts  of  civil  appeals  shall  be  "con- 
clusive on  ail  questions  of  foct"  brought  before 
them  on  appeal  or  error.    Rev.  St.  1895,  art. 

provides  that  the  judgment  of  the  court 
of  dTil  appeals  shall  be  ^'conclusive  in  oil  cases 
upon  the  facts  of  the  case."  HOd,  that  such 
provisions  are  intended  to  restrict  the  jurisdic- 
tion of  the  supreme  court  to  questions  of  law, 
and  not  to  give  the  court  of  civil  appeals  power 
to  set  aside  a  verdict,  and  substitute  therefor 
its  finding,  and  render  judgment  thereon,  where 
the  evidence  is  conflicting;  and  under  Const. 
axL  1,  i  15,  declaring  that  "the  right  of  trial  by 
jury  shall  remain  inviolate,"  the  court  of  civil 
appeals  haa  no  power  to  conclusiTely  determine 
the  facts  on  conflicting  evidence. 

Application  for  writ  of  error  to  court  of  civil  , 
appeals  of  Fourth  supreme  judicial  district 

Action  by  F.  B.  Choate  against  the  San  An- 
tonio &  Aransas  Pass  Railway  Company,  In 
whldi  defendant  appealed  from  a  judgment  for 
plaintiff.  There  was  a  judgment  of  the  court 
of  civil  appeals  (43  S.  W.  537)  reversing  the 
Judgment  and  remanding  the  cause,  and  plain- 
tiff applies  for  a  writ  of  error.  Dismissed. 

Chas.  H.  Mayfldd.  J.  A  Buckler,  J.  O.  Mar- 
tin, and  R.  L.  BaU,  for  applicant. 

OAINBS,  0.  J.  This  case  was  before  this 
court  upon  a  former  appeal,  and  Is  reported 
In  90  Tex.,  beginning  on  page  82,  :16  8.  W.  248. 
The  case  presented  by  the  former  applica- 
tion and  that  by  the  present  one  are  almost 
the  same,  and  yet  there  la  a  material  dlffei^ 
ence  between  them.  On  the  former  appeal 
the  court  of  civil  appeals  held  that  tb^e 
was  no  evidence  to  warrant  a  verdict  for  the 
appellee,  the  plaintiff  In  the  district  court, 
and  reversed  the  Judgment,  and  remanded 
the  canse,  with  an  Instmction  to  direct  a  ver- 
dict for  the  defendant  In  the  eTent  the  evi- 
dence should  be  the  same  upon  another  trial. 
The  appellee  applied  to  this  court  for  a  writ 
of  error,  and,  In  order  to  give  us  Jurisdiction, 
allied  In  Its  petition  that  the  decision  of 
the  court  of  civil  appeals  "iiractlcally  settled 
the  case."  We  concurred  in  tbls  view,  and 
therofore  entertained  Jurisdiction  and  grant- 
ed the  writ  In  passing  upon  the  case,  we 
were.  In  the  first  Instance,  of  the  opinion 
that  the  decision  of  the  court  of  civil  appeals 
was  correct,  and,  In  compliance  with  the 
Btatate,  we  accordln^y  rendered  Judgment 


against  the  plaintiff  In  error.  But,  upon 
a  motion  for  a  rehearing,  we  concluded  that 
there  was  some  evidence  which  tended  to 
show  negligence  on  part  of  the  plaintiff  In 
error,  the  defendant  in  the  trial  coort,  and 
that  that  court  erred  in  holding  to  the  con- 
trary, and  in  Instructing  the  trial  court  to 
direct  a  verdict  for  the  defendant  In  case 
the  evidence  upon  another  trial  should  be 
the  same.  But  we  also  held  that  the  deter- 
mination of  the  court  of  civil  appeals  that 
the  verdict  should  he  set  aside  was  conclu- 
sive, and  we  therefore  affirmed  their  Judg- 
ment in  so  far  as  It  reversed  the  Judgment 
of  the  trial  court  and  remanded  the  cause, 
but  reversed  and  set  It  aside  lu  so  far  as  It 
ordered  a  verdict  to  be  Instructed.  That  in 
this  action  we  neither  exceeded  our  powers 
nor  Intrenched  upon  the  Jurisdiction  of  the 
court  of  civil  appeals  there  Is  no  doubt. 
"Whether  there  be  any  evidence  or  not  Is  a 
question  for  the  Judge;  whether  It  is  suffi- 
cient evidence  is  a  question  for  the  Jury." 
1  Greenl.  Ev.  8  491.  So  that  It  Is  elementary 
that  whether  there  be  any  evidence  or  not 
to  support  an  Issue  is  a  question  of  law,  and 
not  of  fact,  and  It  follows  that  the  decision 
of  the  court  of  civil  appeals  upon  such  a 
question  is  subject  to  review  by  this  court. 
Nor  do  we  concur  in  the  opinion  that  the 
court  of  civil  appeals  have  the  right  to  con- 
clusively determine  the  facts  of  any  case. 
Our  bill  of  rights  contains  the  emphatic  dec- 
laration that  "the  right  of  trial  by  jury  shall 
remain  Inviolate."  Const,  art.  1,  §  15.  It  is 
the  province  of  the  Jury  to  determine  ques- 
tions of  fact;  but  it  is  In  the  power  of  the 
trial  Judge  to  set  aside  the  finding,  and  to 
award  a  new  trial.  The  court  of  civil  ap- 
peals has  the  same  power  upon  appeal.  But 
clearly  the  trial  court  cannot  set  aside  the 
verdict  of  the  Jury,  and  substitute  its  find- 
ing. Instead  of  the  finding  of  a  Jury,  and 
render  Judgment  accordingly.  To  say  that 
the  court  of  civil  appeals  may  do  so,  when 
there  is  any  conflict  in  the  evidence,  is  to  con- 
cede to  that  court  a  power  over  the  facts 
greater  than  that  possessed  by  the  Judge 
who  heard  the  evidence,  who  had  the  wit- 
nesses before  him,  and  had  the  opportunity 
of  Judging  of  their  credibility  by  their  ap- 
pearance and  manner  of  testifying.  It  1« 
a  grave  misapprehension  to  suppose  that  ei- 
ther the  recent  amendments  to  the  judiciary 
article  of  the  constitution,  or  the  statutes 
passed  in  pursuance  thereof,  were  Intended 
to  confer  such  power.  The  purpose  of  that 
provision  in  amended  section  6.  art.  5,  of  the 
constitution,  which  reads,  "that  the  decision 
of  said  courts  shall  be  conclusive  upon  all 
questions  of  fact  brought  before  them  on 
appeal  or  error,"  was  not  to  enlarge  their 
power  over  questions  of  fact,  but  to  restrict. 
In  express  terms,  the  Jurisdiction  of  the  su- 
preme court  and  to  confine  it  to  questions  of 
law.  The  supreme  court,  befure  the  amend- 
ments In  question,  had  Jurisdiction  on  appeal 
or  a  writ  of  error  over  the  facts  of  a  case, 
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but  to  thli  extent  only;  that,  If  the  erldence 
was  conflicting  upon  any  material  Issoe,  It 
coald  anataln  the  rerdlet  and  afflrm  the 
Judgment;  or  If,  In  their  opinion,  the  verdict 
was  agalnat  such  a  preponderance  of  the  erl- 
dence as  to  justify  such  action,  It  could  set 
It  aside,  and  remand  the  cause  for  a  new 
trial.  It  bad  no  power  to  make  an  original 
final  determination  of  a  question  of  fact.  It 
might  approve  the  finding  of  the  Jury,  and 
thus  make  It  conduslve.  Thla  same  power 
Is  conferred  by  the  amendments  upon  the 
court  of  clTil  appeals,  and  their  action  upon 
such  qnesttons  la  made  final,  and  not  8ut»- 
Ject  to  be  reviewed  by  this  court.  The  stat- 
ute which  provides  that  "the  Judgment  of 
the  court  of  clvU  appeals  shall  be  conclusive 
In  all  cases  upon  the  facts  of  the  case" 
(Bev.  St  18%,  art  S06),  merely  recognizes 
the  rule  of  the  fundamental  law  as  prescrib- 
ed In  tiie  amendments  to  the  constitution, 
and  In  that  particular  the  legislature  could 
have  done  no  more.  It  Is  contrary  to  the 
Kcnius  of  our  Institutions,  as  well  as  to  the 
letter  and  spirit  of  every  constitution  ever 
adopted  in  this  state,  to  suppose  that  it  was 
ever  Intended  to  sulwtltute  the  Judgment  of 
the  appellate  courts  upon  the  facts  of  a  case 
iu  place  of  that  of  the  Jury,  and  to  make  the 
determination  of  these  courts  final.  But 
the  difference  between  the  Judgment  of  the 
court  of  civil  appeals  upon  the  former  writ 
of  error  and  that  to  which  a  writ  of  error 
Is  here  sought.  Is  that  the  latter  does  not 
direct  that  a  verdict  be  Instructed.  It  re- 
verses the  judgment  of  the  trial  court  and 
remands  the  cause,  which  It  was  within  the 
power  of  the  court  of  civil  appeals  to  do, 
and  which  it  was  their  duty  to  do,  provided 
they  were  of  opinion  that  the  verdict  was 
ngainst  such  a  preponderance  of  the  evidence 
as  to  make  that  action  proper.  The  cause 
Imving  bet'D  remanded  without  Instructions, 
upon  another  trial  the  jury  may,  upon  the 
Name  evidence,  render  a  verdict  either  for 
the  plaintiff  or  the  defendant  Therefore  the 
decision  of  the  court  of  civil  appeals  does 
not  practically  settle  the  case,  and  we  are 
without  Jurisdiction  to  grant  a  writ  of  error 
to  their  Judgment  The  application  Is  ac> 
cordlngly  dismissed. 


BANDOLPH  et  al.  v.  FARMERS'  LOAN  & 
TRUST  00.  et  aL 

(Snmeme  Court  of  Texas.  Jan.  24,  1888.) 

RAILROAnS— OFBB1.TIOIC  BT  RbcbIVBBS— BaBNIXOS 

— Prbtkrsbd  Claims— UoRTaioBB. 

LUader  Rev.  St  1896,  art  1490  (providing 

that  "all  judgments,  claims  or  causes  of  action, 
when  determiced,  csisting  against  any  corpo- 
ration, at  the  time  of  the  appointment  of  a  re- 
ceiver, shall  be  paid  out  of  Uke  earnings  of  such 
corporation  while  in  the  hands  oC  the  receiver, 
to  the  exclusion  of  mortgage  action;  and  the 
same  fihall  be  a  lien  on  such  earnings"),  moner 
paid  to  discharge  liens  on  property  bisnght  prior 
to  the  receivership,  on  proper^  bought  during 


the  receivership,  for  permanent  Improvements, 
for  taxes,  for  franchise  tax,  for  premiums  on 
insurance  polieies,  for  interest  on  mortgage 
bonds,  on  receiver's  certificates,  the  proceeds  of 
the  sale  of  which  were  paid  by  the  recover  to 
or  for  the  benefit  of  the  mortgage  creditors,  or 
for  fee  of  special  commissioner  to  conduct  fore- 
closure sale,  is  not  a  charge  upon  earnings. 

2.  Proceeds  of  Insurance  policies  taken  out  1^ 
the  recover  are  not  earnings,  within  sudi  stat- 
ute. 

Error  to  court  of  civil  appeals  of  Fifth  su- 
preme Judicial  district 

Petition  by  the  Fidelity  Insurance,  Trust  & 
Safe-Deposit  Company  for  the  appointment  of 
a  receiver  for  the  Dallas  Consolidated  Traction 
Company,  pending  enforcement  of  plahitiff's 
second  mortgage  lien  on  the  property  of  said 
railway  company.  Various  creditors  Interven- 
ed, and  the  Farmers'  Loan  &  Trust  Company, 
trustee  under  a  first  mortgage,  filed  a  petition 
hi  Intervention,  for  foreclosure  of  Its  lien.  A 
foreclosure  sale  was  made,  and  from  a  Judg- 
ment by  the  court  of  civil  appeals  (41  S.  W. 
113)  reversing  a  decree  declaring  net  earnings 
to  exist  to  the  extent  of  a  specified  sum,  and 
charging  the  same  on  the  proceeds  of  the 
sale,  M.  L.  Randolph  and  other  Intervening 
creditors  bring  error.  Bevened,  and  judgment 
of  trial  court  aSanned. 

Coke  &  Coke,  Dudley  Q.  Wooten,  and  Har- 
ris, Etherldge  &  Knight,  for  plaintiffs  hi  er- 
ror. Frank  P.  dailc  and  Word  ft  Otuultmi, 
for  defendants  In  error. 

DBNHAN,J.  TheDallasCtonBolldatedStreetr 
BaUway  Company,  Incoipuated  under  the  laws 
of  Texas,  convqred  all  Its  ivoperty,  by  trust 
deed,  bearing  date  July  1,  1887,  but  not  really 
execnted.  aoeordli^  to  the  report  of  the  spe- 
cial master  hereinafter  referred  to,  until  the 
latter  part  of  July  or  first  of  August,  1887,  to 
the  Farmers  Loan  &  Trust  Company,  of  New 
York,  trustee,  to  secure  Its  bonds,  amounting 
to  11250,000,  which  Instrument  will  be  herein- 
after referred  to  as  the  first  mortgage.  Subse- 
quently, the  property  of  saKl  company  was  ac- 
quired by  the  Dallas  Consolidated  Traction 
Railway  Company,  incorporated  under  the 
laws  of  Texas,  subject  to  said  mortgage;  and 
this  latter  company,  on  August  1,  1890,  con- 
veyed all  its  ivoperty.  Including  the  above,  to 
the  Fidelity  Insurance,  Trust  Sc  Safe-D^osit 
Company,  of  Philadelphia,  trustee,  to  secure 
Its  bonds,  amounting  to  1760,000,  whteh  Instru- 
ment was  expressly  made  subject  to  said  first 
mortgage,  and  wlU  be  hereinafter  ref«Ted  to 
aa  the  second  mortgage.  Defaults  having  oc- 
curred under  both,  the  trustee  in  the  sectmd 
mortgage,  on  October  15,  1892.  filed  Its  peti- 
tion in  the  district  court  of  Dallas  county,  Tex., 
seeking  a  foreclosure  of  the  lien  of  said  second 
mortgage,  and  the  appointment  of  a  receiver: 
and  said  court  on  October  17,  1892,  appointed 
a  receiver,  as  prayed  for,  who  qualified,  and 
operated  the  property  from  the  date  of  his 
appointment  until  June  20,  1885,  when  he  turo- 
ed  It  over  to  the  purchaser  at  the  sale  under 
the  first  mortgage,  the  trusty  therein  bavlng 
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Intarcaied  September  18.  1894,  and  secnred  m 
decree  foreckialng  lame,  and  tbe  property  haT- 
ii^  teen  add  nndw  such  decree  tor  9180,000, 
and  such  sale  baring  been  confirmed  by  the 
coort  May  8»  1886.  Hie  receiver,  from  time  to 
time,  reported  to  tbe  court  the  Tarions  amna 
of  money  received  and  paid  out  blm,  and  no 
queatloo  Is  made  as  to  the  CMreetneaa  of  his 
accounts.  In  otlwr  words,  It  was  not  contend- 
ed that  be  bad  fiiDed  to  report  any  sum  receiv- 
ed, or  tint  any  disbursement  made  by  htan  dur- 
ing tbe  administration  of  the  trust  waa  not 
anttiorlsed  by  law  as  fiir  as  he  was  ooncenied. 
Wtaa,  however,  the  court,  oa  tbe  final  settle- 
ment of  the  at^rs  of  the  recelvendilp,  came 
to  adjust  the  eonflictli^  claims  and  eaultles  of 
the  first  and  second  mortgagees  and  other  cred- 
IbKfi,  It  was  contended  by  various  creditors  of 
tbe  class  mentioned  In  tiw  following  statute: 
"All  Judgments,  dabns,  w  causes  of  aetkm 
vrhea  determined,  exUrtlng  against  any  corpora- 
tion at  the  time  of  tbe  appointment  of  a  re- 
cOreF,  iban  te  paid  out  of  the  earnings  <tf 
such  corporation  while  In  flie  hands  of  the  re- 
ceiver, to  tbe  exclusion  of  mortgage  action; 
and  the  same  shall  te  a  lien  on  sutdi  eandngs" 
(Geo.  Laws  1887,  p.  121,  {  15;  Rev.  St.  1895, 
art  1400),— that  the  receiver  had  from  tbne  to 
time,  during  the  progress  of  the  receivership, 
diverted  the  "earnings"  upon  which  said  stat- 
ute gave  them  a  superior  lien  to  purposes  ben- 
eficial to  said  first  mortgagees,  and  that,  to  the 
extent  of  aruch  diversion,  the  earnings  fond 
should  te  reimbursed  for  their  benefit  from  the 
corpus  of  the  estate,  either  by  fixing  same  as 
a  lien  thereon  prior  to  the  said  mortgages,  or 
by  requiring  same  to  be  repaid  out  of  the  pro- 
feeds  of  sales  thereof.  The  court  thereupon  re- 
ferred Ibe  receiver's  reports  to  Its  special  mas- 
ter. In  order  to  determine  whether  there  were  ■ 
any  "earnings,"  and,  if  so,  how  much,  and  to  1 
what  extent,  and  for  whose  benefit,  they  had  i 
been  diverted.  j 
The  ^)ecial  master,  by  deducting  what  he  j 
considered  operating  expenses  from  the  earn-  i 
lugs  of  the  property,  found; 


lliat  the  net  eamiogs  during  the  re- 
ceivership amounted  to  $31,900  61 

He  also  found  that  the  following 
other  sums  had  come  Into  the  re- 
ceiver's hands: 

Proceeds  of  sales  of  old  material, 

etc.    2,881  73 

Proceeds  insurance  polides   27,490  01 

Proceeds  of  unpaid  receiver's  certifi- 
cates   11,500  00 


Total  ?73,781  35 


Since  none  of  these  funds  were  used  by  the 
receiver  In  tbe  payment  of  what  tbe  Kpedal 
-master  considered  operating  expenses,  he  waa 
ot  <Vlnlon  that  they  were  trust  funds  In  tbe 
recdv«r*s  hands  for  the  braeflt  of  tte  persons 
entitled  thereto,  and  that,  "if  tbls  money  waa 
paid  out  by  tbe  recover  eitber  to  or  for  tbe 
benefit  of  tbe  mortgage  creditors,  then  the  ' 
amount  thereof  sboold,  upon  a  final  dlstiibu-  { 
tlon  among  tbe  mortage  credltmra  of  the  pro-  j 
feeds  of  tbe  foredosnre  sale  of  tte  mortgaged  I 


property,  te  flrat  deducted  from  the  proceeds 
of  sale,  and  paid  over  to  the  parties  tor  whom 
It  waa  so  held  In  trust  by  tbe  receiver."  He 
then  found  that  $70,780.46  of  said  sum  of  $73,- 
781.35  held  In  trust  by  the  receiver  waa  paid 
out  by  tte  receiver  to  or  for  the  benefit  ot  tte 
mortgage  creditors,  as  follows: 


For  the  benefit  of  mortgage  cred- 
itors: 

On  property  tenght  prior  to  re- 

ceiverdiip   $  3,245  18 

Oil  proper^  bought  during  recdver- 

ship   17.137  42 

On  permanent  improvements.  .■>•■  7,070  10 

On  taxes    12,897  73 

On  insurance  praniams   6.843  27 

To  mortgage  creditors: 

Interest  on  first  mortgage  bonds. . .  23,140  00 
To  present  owners  of  property  who 

represent  first  mortgage  creditors  1,815  76 
Dq^osited  witl)  tbe  city,  and  after- 
wards collected  by  said  present 

owners    40  00 


Total    $70,789  46 


He  then  found  that  this  $70,788.46  should 
te  paid  from  the  proceeds  of  the  sale  to  tte 
following  parties: 

Holders  of  said  receiver's  certifi- 
cates  $11,500  00 

Parties  entitled  to  said  "proceeds  of 
insurance  policies"   27,490  01 

To  reimburse  tte  earnings  fund  for 
the  benefit  of  the  creditors  men- 
tioned in  the  statote  ateve  quoted   28,917  72 

Total    $70,789  46 

This  laat  finding  Is  based  upon  the  further 
fact  found  by  him  that  tbe  disbursements 
above  referred  to  as  having  been  made  by 
Uie  receiver,  togetber  with  another  of  $2.- 
291.80,  made  In  payment  of  old  dalms,  ex- 
hausted all  tbe  moneys  which  came  into  his 
hands,  and  left  oothing  to  be  applied  to  tbe 
settlement  of  tbe  three  laat-mentloned 
claims,  except  such  moneys,  if  any,  as  should 
te  refunded  from  tbe  proceeds  of  tbe  sale. 
He  further  found  (1)  that  from  tbe  pro- 
ceeds of  the  sale,  said  $11,500,  receiver's 
certificates,  bad  been  paid,  and  that  tbere- 
by  aame  were  satisfied,  as  ttey  should  have 
been,  out  of  the  corpus  of  the  property;  (2> 
that  said  $27,480.01  Insurance  m(mey  be* 
longed  partly  to  each  of  said  mortgagees, 
stotlng  their  respective  Interests  therein: 
and  (3)  that  the  following  amounts  should 
te  allowed  as  a  credit  upon  said  $28,917.72, 
viz.  $7,267.70.  $532.60,  and  $681.43.  paid  from 
proceeds  of  foreclosure  sale  upon  varloua 
claims  entitled  to  payment  out  of  ttie  earn- 
ings In  preference  to  those  included  within 
said  statute,  the  claims  ao  paid  telng  ex- 
penses of  the  receivership  which  had  not 
been  previously  discharged  under  tbe  head 
of  "Operating  Expenses,"  aforesaid.  This 
reduced  said  $28,917.72  to  $20,435.93,  which 
amount  the  special  master  finally  advised 
the  court  to  require  tbe  mortgagees  to  re- 
store to  the  earnings  fund,  out  of  the  pro- 
ceeds of  sale,  for  the  tenefit  of  tbe  creditors 
mentioned  in  said  statute. 

The  purchaser  at  said  foreclosure  sale. 
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having  made  hlmsdf  a  party,  and  the  trus- 
tees, filed  various  exceptions  to  the  special 
master's  report,  which  are  made  the  basis  of 
the  assignments  hereinafter  considered.  Said 
report  and  exceptions  coming  on  for  hearing, 
the  claimants  under  the  second  mortgage 
waived  their  right  to  any  Interest  In  said 
(27,490.01,  proceeds  of  Insurance  policies, 
and  agreed  that  the  court  should  cancel 
their  claim  thereto,  which  was  accordingly 
done;  and  thereupon  the  court,  having  heard 
the  report  and  exceptions  thereto,  over- 
ruled the  exceptions,  and  confirmed  the  re- 
port, and  charged  the  property  in  the  hands 
of  the  purchaser  with  a  lien  In  favor  of  the 
creditors  mentioned  in  said  statute,  to  se- 
cure  $19,580.23,  the  court  having  in  all  prob- 
ability arrived  at  this  sum  by  allowing  as  a 
credit  on  said  $20,435.93,  recommended  by 
the  master,  some  of  the  claims  urged  by  the 
purchaser  as  having  been  paid  by  him  as 
proper  charges  against  the  receiver's  "operat- 
ing expense"  account,  but  which  were  not 
allowed  by  the  special  master.  From  this 
judgment  the  trustees  under  both  mortgages 
and  the  purchaser  appealed  to  the  court  of 
civil  appeals,  assigning  as  error  the  various 
matters  hereinafter  considered.  The  conn 
of  civil  appeals  held  that  the  earnings  fund 
was  properly  chargeable  wllh  the  following 
Items,  paid  by  the  receiver,  as  aforesaid: 
$23,140,  interest  on  first  mortgage  bonds;  $8,- 
336.49,  being  that  portion  of  the  $12,8^.73 
taxes  which  accrued  during  the  receiver- 
ship; and  the  $5,343.27,  insurance  premiums; 
and  since  these  items  amonnt  to  more  than 
the  $19,586.23,  finally  found  by  the  court  be- 
low to  be  due  such  fund,  they  held  that  the 
trial  court  erred  In  holding  that  there  were 
any  net  earnings,  and  therefore  reversed  and 
rendered  the  judgment  In  favor  of  appel- 
lants. Randolph  and  others,  creditors  of  the 
Glass  mentfcuied  in  said  statute,  have  brought 
the  case  to  this  court  by  writ  of  error,  com- 
plaining of  said  holdings  of  the  court  of  civil 
Appeals.  Thus,  we  have  the  qnesUons  of  law 
presented  as  to  whether  such  items,  as  well 
as  others,  were  by  the  special  master  and 
trial  court,  In  their  findings  aforesaid,  prop- 
erly held  not  chargeable  against  the  earn- 
ings fund,  in  the  final  adjustment  of  the 
cliUms  of  the  creditors  mentioned  In  said 
statute  upon  said  fund  and  of  the  mort- 
gagees upon  the  corpus. 

It  is  clear  from  the  report  that  the  $19,- 
&8G.23  found,  as  aforesaid,  to  be  still  due  the 
earnings  fund,  was  included  in  the  $70,789.- 
48  found  by  the  special  master  to  have  been 
expended  by  Uie  receiver  "to  or  for  the  ben- 
efit of  the  mortgage  creditors,"  for  without 
that  sum  he  would  not  have  bad  the  means 
to  have  made  all  such  expenditures.  There- 
fore, if  none  of  the  things  for  which  such 
expenditures  were  made  were  proper  char- 
ges upon  the  earnings  as  betvreen  the  cred- 
itors mratloned  In  said  statute  and  the  mort- 
gagees, then  it  would  seem  to  be  clear  that 
there  were  earnings  to  the  amount  of  said 


$19,586.23.  which  have  been  diverted  from 
the  earnings  fund  to  and  for  the  twnefit  of 
the  mortgagees. 

As  to  the  $3,245.18  paid  to  discharge  liens 
"on  property  bought  prior  to  receivership," 
the  $17,137.42  paid  "on  property  bought  dur- 
ing receivership,"  and  the  $7,070.10  paid  "on 
permanent  improvements,"  it  is  clear  that 
they  cannot  be  held  legal  charges  against 
the  earnings  fund  as  between  the  parties  to 
this  controversy,  for  they  are  in  no  sense  op- 
erating expenses,  and  that  such  payments 
were  for  the  benefit  of  the  mortgagees,  since 
the  special  master  found  that  all  such  prop- 
erty and  improvements  were  sold  and  pass- 
ed to  the  purchaser  under  the  foreclosure, 
and  It  was  not  shown  that  they  did  not  en- 
hance the  value  of  the  property  to  the 
amount  of  the  expenditures. 

The  $12,897.73  paid  "on  taxes"  consists  of 
taxes  accrued  before  the  granting  of  the  re- 
ceivership, taxes  accruing  during  the  receiv- 
ership, and  of  certain  sums  due  the  city  of. 
Dallas  as  a  franchise  tax.  The  first  two 
are  fixed  by  law  as  a  first  lien  on  the  corpus 
of  the  property,  but  not  upon  the  earnings. 
If  the  state,  county,  and  city  to  whom  they 
were  due  bad  intervened  In  this  suit,  seek- 
ing their  collection  by  foreclosure  of  their 
liens,  as  did  the  mortgagees  and  ttie  cred- 
itors mentioned  in  said  statute,  the  decnn: 
must  have  been  that  the  corpus  of  the 
property  be  sold,  and  the  proceeds  applied, 
first,  to  the  i»ayment  of  such  taxes,  and. 
second,  to  the  satisfaction  of  the  mortgages, 
and  that  the  earnings  be  applied  to  the 
claims  of  the  creditors  mentioned  In  said 
statute  as  having  a  Hen  thereon.  It  follows 
that  such  taxes  were  not  a  charge  against 
the  earnings  as  between  the  parties  hereto, 
and  that  if  the  court,  in  the  administration 
d  the  receivership,  caused  the  earnings  up- 
on which,  by  virtue  of  the  statute,  the  cred- 
itors mentioned  therein  had  a  lien,  to  be  paid 
in  discharge  of  the  first  Hen  upon  the  corpus 
of  the  property,  it  was  Its  duty,  In  finally  ad- 
justing the  equities  of  all  the  parties,  to 
cause  to  be  restored  to  the  earnings  from 
the  corpus  the  amount  so  diverted.  If,  under 
the  arrangement  between  the  dty  of  Dallas 
and  the  street-car  company,  the  franchise 
tax  was  secured  by  first  lien  on  the  property, 
or  probably  If  its  prompt  payment  wns  nei*- 
essai^  to  the  preservation  of  the  company's 
easement  in  the  streets,  the  same  reasoning 
would  seem  to  apply  to  It  The  nature  of 
the  arrangement  between  the  city  and  the 
company  In  reference  thereto  Is  not  disclos- 
ed the  reccnd,  and  therefMe.  In  defermee 
to  the  findings  of  the  master  that  this  pay- 
ment was  for  the  benefit  of  the  first  mort- 
gage creditors,  and  was  not  a  charge  against 
the  earnings,  and  the  judgment  of  the  trial 
court  approving  same,  we  must  assume  that 
the  facts  were  such  as  to  justify  such  find- 
ing. 

It  will  be  observed  ^m  the  special  mas- 
ter's report  that  he  allowed  the  mortgagees 

Digitized  by  Google 


Tex.) 


KANBOLPH  T.  PARMEES'  LOAX  4  TRUST  CO. 


78 


thi  $27,480.01,  proceeds  of  Insurance  policies, 
aa  represcDtiiig  the  property  destroyed,  and 
charged  them  with  the  $5,343.27  paid  out  by 
the  receiver  for  insurance  premiums  on  these 
and  other  policies,  or,  in  other  words,  held 
tliat  such  premiums  were  not  charges  against 
the  earnings.  Some  of  the  creditors  mention, 
ed  in  said  sUtute  contend  that  the  $27,490.01 
shouid  be  classed  as  earnings,  since  the  insur- 
ance was  effected  by  the  receiver,  and  premi- 
ums paid  out  of  the  earnings,  and  the  mort- 
gage creditors  were  in  no  way  interested  in 
the  contracts.  On  the  other  hand,  the  mort- 
gagees contend  that  it  was  the  duty  of  the 
receiver  to  Insure  the  property,  and  to  pay 
premiums  out  of  the  earnings,  and  that  they 
slumld  be  allowed  the  proceeds  of  the  policies, 
as  representing  the  property  destroyed,  but 
the  premiums  should  be  charged  against  the 
earnings,  and  not  against  the  corpus.  Where 
a  mortgagor  or  mortgagee  insures  the  mort- 
gaged property  for  hts  own  benefit,  be  having 
an  insurable  interest,  Is  entitled  to  the  pro- 
ceeds of  the  policy,  the  legal  benefit  of  his 
contract  though  It  may  result  In  his  gaining 
an  advantage,  and  the  other  party  snstaining 
a  loss,  by  the  destruction  of  the  property. 
There  being  In  such  a  case  no  equities  to  ad- 
Just,  the  party  is  allowed  his  legal  rights.  The 
legal  effect  of  a  policy  of  tiLBurance  Issned  to 
a  receiver  is  entirely  different.  He  liaa  no 
Insurable  interest,  nor  has  he  a  right  In  his 
representative  capacity  to  insure  for  the  bene- 
fit of  any  particular  class  of  creditors.  It  is 
bis  duty,  as  the  representative  of  the  court, 
in  proper  cases,  to  insure  for  the  purpose  of 
protecting  the  property  for  the  benefit  of  such 
persons  aa  may  be  ultimately  determined  to 
be  the  beneficiaries  thereof,  and  a  policy  Is- 
sued to  him  must  be  so  construed  as  to  effect 
that  restilt  Since  It  cannot  be  Imown  in  ad- 
vance who  snch  persons  will  be  determined 
to  be,  the  court,  having  assumed  charge  of 
the  property  through  its  receiver,  Is  author!?^ 
to  represent  them  in  effecting  such  Insurance 
through  him  as  It  may  deem  proper  for  their 
protection,  and  to  ultimately  chaise  thetn  with 
the  expense  thereof  when  they  are  so  deter- 
mined. They  are  thus  chargeable  with  the 
expense,  whether  there  be  a  loss  or  not,  and 
are  entitled  to  the  insurance  in  case  of  loss. 
In  this  case  the  mortgagees  have  been  deter- 
mined to  be  the  real  beneficiaries,  since  the 
-entire  property  was  not  sufficient  to  satisfy 
their  Hens.  Therefore,  we  are  of  opinion  tliat 
the  special  master  correctly  allowed  them  the 
proceeds  of  the  Insnrance  policies,  and  char- 
ged them  with  the  premiums.  The  mere  fact 
that  the  earnings  might  be  increased  by  the 
restoration  and  sulwequent  use  of  the  prop- 
«rty  out  of  the  Insiu'ance  money,  under  or- 
der of  the  court,  does  not  affect  the  question: 
for  the  parties  entitled  to  the  earnings  could 
not  compel  such  restoration,  and  It  Is  not  to 
t>e  presumed  that  the  court  wonld  authorize  It, 
unless  It  vras  deemed  to  Oie  Interest  of  the 
Jbenefidariet. 


It  is  shown  by  the  record  that  the  court, 
upon  application  of  the  trustee  in  the  second 
mortgage  and  of  the  receiver,  ordered  the  re- 
ceiver from  time  to  time  to  pay  the  interest 
on  the  bonds  secured  by  the  first  mortgage, 
in  order  to  prevent  their  being  declared  due 
for  nonpayment  thereof,  and  foreclosed,  and 
that  said  $23,140,  "Interest  on  first  mortgage 
bonds,"  was  paid  by  the  receiver  under  such  or- 
dei's.  It  is  earnestly  contended  by  the  tros- 
tee  In  the  first  mortgage  and  the  purchaser 
representing  said  bondholders  that  since  the 
receivership  was  not  granted  upon  their  appli- 
cation, and  since  said  payments  of  interest 
were  mode  In  order  to  prevent  the  maturity 
and  foreclosure  of  their  debt  and  since  they 
have  not  by  their  intervention  asfced  any  ex- 
traordinary equitable  relief,  but  simply  ask  the 
enforcement  of  their  strict  contract  rights,  a 
court  of  equity  will  not  raise  any  equities  In 
favor  of  the  creditors  mentioned  in  the  said 
statute,  by  reason  of  the  fact  that  such  inter- 
est was  paid  in  whole  or  In  part  out  of  the 
earnings,  and  that  therefore,  this  is  not  a  case 
for  the  application  of  the  doctrhie  of  "diver- 
sion and  restitution,'*  announced  In  Posdick  v. 
Schall,  99  U.  S.  235,  and  other  cases  based 
thereon.  We  understand  the  court  of  civil 
appeals  to  have  substantially  sustained  this 
contention.  The  answer  to  this  is  that  the 
creditors  mentioned  in  said  statute  are  not 
here  appealing  to  the  court  to  raise  any  such 
equities  in  their  behalf  as  were  accorded  to 
unsecured  creditors  In  the  cases  above  referred 
to,  but  on  the  contrary,  they  are  simply  ask- 
ing the  conrt  to  enforce  thehr  statutory  right  to 
have  the  earnings  applied  to  the  payment  of 
their  claims  In  preference  to  the  mortgage. 
The  case,  then,  comes  to  this:  The  court  has 
before  It,  on  final  hearing,  the  bondholders.  In- 
sisting upon  the  subjection  of  the  corpus  to 
their  contract  lien,  and  the  creditors  men- 
tioned in  the  statute,  insisting  ui;>on  the  en- 
forcement of  their  statutory  Hen  upon  the 
earnings  which  the  statute  directs  the  court 
to  enforce  "to  the  exclusion  of  mortgage  ac- 
tion"; and  It  appears  to  the  court  that  In  the 
administration  of  the  property,  it  has  p^d  out 
some  of  such  earnings  to  the  bondholders  Iti 
partial  discharge  of  their  lien  upon  the  corpus, 
and  that  it  cannot  carry  out  the  mandate  of 
the  statute  without  requiring  them  to  restore 
same.  No  facts  are  shown  which  would  estop 
these  creditors  from  Insisting  upon  tbdr  statu- 
tory right.  They  did  not  even  request  the 
payments  to  be  made,  and  some  payments 
were  made  befoie  any  of  them  Intervened 
herein  It  may  be  that,  by  reason  of  such 
payments,  the  first  bondholders  were  deprived 
of  the  opportunity  of  declaring  their  debt  due, 
and  foreclosing  same,  and  that  the  second 
bondholders  and  the  receiver  were  thereby  en- 
abled to  delay  them;  but  all  that  resulted  pri- 
marily from  their  not  tavlng  token  the  pre- 
caution to  provide  In  their  contract  for  the 
right  to  mature  their  debt  under  such  circum- 
stances, and  It  affords  no  reason  for  the 
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court's  refusal  to  enforce  the  atatotory  lien  In  | 
favor  of  the  creditors  therein  mentioned.  We  ' 
are  therefore  of  opinion  that  the  special  mas- 
ter and  the  trial  court  correctly  held  that  the 
interest  paid  could  not  be  charged  against  the 
«.amlngs,  and  that  the  sums  diverted  from  | 
such  earnings  to  discharge  such  Interest  must  . 
be  restored  from  the  corpus. 

It  Is  not  contended  that  the  remaining  Items 
of  f  1,915.73  and  $40  could  be  charged  against  | 
the  eanUngs,  aa  they  were  turned  ov^  to  the  | 
purchaser  by  the  receiver.  i 

It  follows  that  we  are  of  opinltxi  that  none 
of  the  sums  constituting  said  ¥T0<7S9.46.  found  i 
by  the  special  master  to  have  been  "paid  out  | 
by  the  receiver,  to  or  for  the  benefit  of  the 
mortgage  creditors,"  were  proper  charges  up-  | 
on  the  earnings,  as  between  the  parties  to  this  , 
controversy,  and  that  since  said  $19,686.23, 
found  by  the  court  as  balance  of  net  earnings,  , 
was  included  in  such  expenditures,  it  was  ' 
properly  fixed  as  a  lien  on  the  corpus,  unless  . 
the  purchaser  is  entitled  to  sonie  further  credit  ; 
thereon  by  reason  of  the  daims  we  wHI  now 
proceed  to  examine. 

It  is  earnestly  contended  by  the  mortgagees 
and  purchafser  that  said  $11,500  receiver's  cer-  j 
tiflcates  which  have  been  paid  out  of  the  pro-  , 
ceeds  of  the  sale  should  be  allowed  as  a  credit  I 
on  said  $19,586.23.    This  would  doubtless  be  : 
true  were  it  not  for  the  fact,  found  by  the 
special  master,  which  we  cannot  say  as  a  mat- 
ter of  law  was  without  evidence,  that  the  pro- 
ceeds of  the  sale  of  such  certificates  were  In- 
cluded In  said  $70,789.46,  paid  by  the  receiver 
to  or  for  the  benefit  of  the  mortgage  creditors. 
Such  finding  being  true,  we  do  not  think  they 
should  be  deducted  from  the  ean^ngs.    It  Is 
also  contended  that  there  should  be  deducted 
from  such  earnings  the  fee  paid  to  the  spe- 
cial commissioner  out  of  the  proceeds  of  sale  ' 
for  selllof  the  property  xmder  the  foreclosure  , 
of  the  mortgages.    The  facts  are  that  the  < 
mortgagees  were  before  the  court,  seeking  the  ' 
sale  of  the  corpus,  upon  which  they  had  a  ' 
contract  lien,  In  satisfaction  thereof;  and  the  | 
said  creditors  were  there  asking  the  enforce- 
ment of  their  statutory  lien  against  the  earn-  ' 
ings,  and  we  see  no  equitable  ground  upon  i 
which  the  court  would  have  been  authorize  ' 
to  compel  the  fund  upon  which  the  creditors 
tad  a  statutory  lien  to  bear  any  part  of  the  ' 
expense  of  subjecting  the  corpus  to  the  con- 
tract lien  of  the  mortgagees.    We  are  of  opin-  i 
ion  that  the  property  subject  to  each  Hen  was 
properly  held  to  bear  the  expense  peculiarly  ' 
Incident  to  the  foreclosrure  thereof.    To  bare  < 
deducted  this  fee  from  the  earnings  would  ! 
nave  given  the  mortgage  creditors  a  superior  ' 
claim  upon  such  earnings  to  that  extent,  | 
which  would  have  violated  the  spirit  and  let-  ' 
ter  of  the  statute.    As  bearing  upon  a  similar 
question,  we  cite  Huddleston  v.  Kempner,  87 
Tex.  372,  28  S.  W.  936. 

Being  of  opinion  that  the  special  master 
Richard  Moron's  report,  finding  net  earnings 
to  the  credit  of  the  statutory  creditors,  was 
correct,  and  that  the  trial  court  did  not  en 


In  eonflnnlug  same,  we  most  set  aside  the 
Judgment  of  the  court  of  dvll  appeals,  and 
affinn  the  Jadgment  of  the  trial  court,  whlcb 
is  accordlncly  doD& 

On  Motion  for  Itebeariug. 

(April  14,  1888.) 

In  ovemillng  the  motion  for  rehearing, .  we 
deem  it  proper  to  state  that  the  three  itema 
which  tiie  master  found  should  be  paid  from  the 
proceeds  of  the  sale  do  not  amount  to  $70,789.46, 
as  shown  by  the  extract  from  bis  report  as 
given  in  our  opioloD.  In  order  to  make  such 
amount,  the  item  of  $28,917.72  should  be  $2.- 
881.73  greater.  It  may  be  that  in  making  up 
the  truuscript  some  Item  of  $2,881.73  was  omit- 
ted in  copying  the  report.  If  not,  this  mistake 
was  advantageous  to  plaintiffs  in  error,  and  no 
one  has  made  any  complaint  thereof. 


WTTHBRINGTON  et  al.  T.  HUNTSMAN. 
(Supreme  Court  of  Arkansas.    Jan.  15,  188S.) 

pAaTKBRSHiP— -Fiaac  and  iKorvincAL  Dbbts. 
Where  a  pftrtner.  iDdividually  indebted  to  a 
debtor  of  the  firm,  without  the  knowledge  of  the 
latter  or  of  the  other  partner,  sets  oft  his  iodi- 
vidnal  debt  against  that  to  the  firm  marking 
the  latter  paid  on  the  firm's  books,  it  is  merely 
an  offer  to  Uie  firm's  debtor,  which  becomes  in- 
effectual by  the  other  partner  repudiating  it 

Appeal  from  circuit  court,  Greene  county; 
Felix  G.  Taylor,  Judge. 

Black  &  Sullivan,  for  appellants.  B.  F. 
Brown,  for  appellee. 

BATTLE,  J.  This  action  was  Instituted 
by  Witherington  &  Sims,  for  the  use  of  W. 
A.  Sims,  against  W.  H.  Huntsman,  before  a 
Justice  of  the  peace,  to  recover  $43,  which 
was  alleged  to  be  due  and  owing  plaintiff  on 
account  for  services  rendered.  The  account 
was  not  disputed  by  the  defendant,  but  he 
alleged  that  It  bad  been  paid  or  satisfied. 
The  action  was  taken  by  appeal  to  the 
Greene  circuit  court  The  issue  In  the  suit 
was  tried  by  a  Jury,  and  the  result  was  a 
verdict  and  Judgmeirt  In  favor  of  the  de- 
fendant   Plaintiffs  appealed. 

The  undisputed  facts,  as  shown  by  the  evi- 
dence adduced  in  the  trial,  were  substantial- 
ly as  follows:  W.  T.  Witherington  and  W. 
A.  Sims  were  physicians  and  partners  in  the 
practice  of  medicine  in  Paragould,  Ark.,  and 
dissolved  their  partnership  in  October.  1894. 
At  this  •time  the  appelk«  was  Indebted  to> 
them  In  the  sum  of  $43.  Witherington  was 
Indebted  to  appellee  In  a  sum  exceeding  $43 
for  lumber  sold  to  him  for  hla  private  use- 
and  charged  to  him  by  appellee.  There 
never  has  been  a  settlement  of  account  by 
the  firm  and  appellee,  or  by  appellee  and 
Witherington. 

While  Witherington  and  films  were  part- 
ners neither  had  authority  to  pledge  the  cred- 
it of  the  firm  for  his  own  use.  When  one 
bought  anything  from  a  person  who  owed 
chem,  he  had  It  charged  by  such  person  to 
his  own  account,  and  when  they  and  such. 
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person  settled  they  would  credit  lilm  with  the 
■mount  of  the  account,  and  charge  it  on  the 
twoks  of  the  firm  to  the  partner  who  owed  It 
SometlilnK  was  said  about  the  custom  of  the 
flrm  to  collect  debta  In  property,  "when  mon- 
ey was  not  to  be  had."  but,  as  there  was  no 
coUeetlon  of  that  kind  in  this  case,  it  was 
wtaollj  IrreleTant.  When  the  flrm  dissolved 
the  partners  divided  accounts  in  their  favor 
between  themselves.  Certain  accounts,  not 
including  app^lee's,  were  first  set  apart  to 
Wltherlngton  as  hte  portion,  and  the  remain* 
d».  without  specification  of  what  it  consist- 
ed, was  then  set  i^art  to  Sims  as  his  part 
They  aceed  that  each  had  collected  about 
the  same  amount  on  the  Indebtedness  to  the 
firm,  and  that  their  acconnts  in  that  respect 
should  be  "balanced." 

Campbell  Bell  testified:  'In  going  over 
the  accounts  one  day,  Wltherlngton  said  he 
owed  appellee  more  than  appellee's  account 
with  the  flrm,  and  marked  the  latter  paid. 
Sims  was  In  the  office  when  this  occurred, 
but  witness  did  not  know  whether  he  saw  or 
heard  this  or  not**  In  this  instance  there 
was  no  pretense  or  claim  on  the  part  of 
Wltherlngton  -that  the  account  of  appellee 
had  been  paid  In  any  way  except  by  his  own 
account  for  lumber,  assuming  that  the  lat- 
ter canceled  the  former.  There  was  no  evi- 
dence tending  to  show  that  61mB  heard  the 
remark  of  Wltherlngton,  but  he  testified  that 
he  did  not,  and  did  not  discover  that  appel* 
lee's  account  had  been  marked  paid  until 
some  time  after  the  division. 

There  were  five  Instructions  given  by  the 
court  at  the  request  of  appellee,  orer  the  ob- 
jections of  the  appellants.  We  win  set  out 
only  three  of  them,  In  order  to  present  the 
questions  of  law  involved  la  this  appeal. 
Ttaey  are  as  follows: 

"No.  1.  You  axe  instructed  that  one  part- 
ner has  the  right  to  collect,  either  In  money 
or  In  property,  amounts  due  the  flrm,  of 
which  he  Is  a  member,  when  It  Is  the  custom 
ot  such  firm  to  collect  in  this  way.  And  If, 
in  this  case,  you  flnd  from  the  evidence  that 
It  is  the  ciutom  of  Wltherlngton  ft  films  to 
collect  ftom  their  patrons  debts  due  the  flrm 
Id  money  or  property,  and  you  further  find 
that  Wltherlngton  collected  the  amount  sued 
for  In  thte  case  from  the  defendant  before 
tlie  dissolution  of  Wltherlngton  &  Sims,  then 
you  will  find  for  the  defendant,  although  yon 
may  flnd  that  such  collection  was  made  by 
taking  lumber  from  the  defendant" 

"No.  5.  But  if  you  should  flnd  that  it  was 
the  ciutom  of  Wltherlngton  ft  Sims  to  collect 
debts  due  the  flrm  either  In  money  or  prop- 
erty, and  to  apply  the  proceeds  to  their  own 
use,  and  further  flnd  that  Wltherlngton  col- 
lected the  claim  sued  on  In  this  case.  In 
lumber,  and  applied  the  same  to  his  own  use. 
before  the  dissolution  of  the  partnership,  and 
that  Sims  had  knowledge  of  it,  you  will 
find  for  the  defendant" 

"No.  3.  The  jury  are  Instructed  that  if 
they  flnd  from  the  evidence  that  Wltherlng- 


ton, for  a  valuable  conttlderatlon,  assigned  a 
number  of  accounts  to  Sims  on  the  dissolu- 
tion of  the  partnership  existing  between 
them,  and  that  the  account  In  controversy 
was  among  them,  and  that  Sims  knew  then 
and  there  that  aald  account  was  paid  or  set- 
tled, yon  will  find  for  the  defendant." 

These  Instructions  should  not  have  been 
given.  There  was  no  evidence  on  which 
they  conld  have  been  based.  The  account 
of  appellee  In  favor  of  appellants  had  not 
been  collected.  Nothing  had  been  paid  on 
It.  Witberington  stood  charged  on  the  books 
of  appellee  for  lumber  sold  to  and  purchased 
by  him  for  his  own  individual  use.  The 
account  against  Wltherlngton  could  not  have 
been  used  as  a  set-off  against  the  account  lu 
favor  of  the  firm,  and,  even  If  it  could,  It 
did  not  operate  to  extinguish  or  cancel  the 
latter.  This  could  be  done  only  by  agree- 
ment of  the  parties  to  each  account  (Qnlnn 
V.  Sewell,  50  Ark.  380,  8  S.  W.  132);  and  ap- 
pellee coidd  not  ratify,  adopt,  or  confirm  the 
act  of  Wlthralngton  In  marking  the  flrm  ac- 
count paid,  so  as  to  make  It  effectual  after  Sims 
had  repudiated  it.  The  greatest  effect,  If 
any,  which  could  be  given  to  the  act  of 
Wltherlngton,  would  be  to  treat  it  as  an  of- 
fer to  release  appellee  from  his  indebtedness 
on  the  firm  account  if  he  would  credit  his 
account  M^ainst  Wltherlngton  with  the 
amount  thereof.  To  have  availed  himself 
of  Its  benefits,  the  appellee  should  have  tak- 
en advantage  of  It  before  It  was  withdrawn. 
As  he  did  not  do  so,  he  could  claim  no  bene- 
fit from  it 

For  errors  in  the  Instructions  the  Judg- 
ment of  the  circuit  court  Is  reversed,  and  the 
cause  is  r«nanded  for  a  new  trial. 


PHtBNIX  INS.  CO.  V.  MINNER. 

(Supreme  Ooort  ot  Arkansas.   Jan.  16,  1888.) 

iKSDRANOs  —  TaiAL  -  Instrcctions— PROors  OF 
Loss— Waiver. 
Where  the  Insurer  testifled  that  he  had 
stated  to  the  insured  that  he  would  not  pay  the 
full  amount  of  the  policy,  and  that  he  could 
defeat  the  claim  because  insured  had  burned 
his  property,  but  that  he  must  furnish  proofs 
of  loss  in  accordance  with  the  policy,  it  was  er- 
ror for  the  court  to  instruct  that  proofs  of  loss 
had  been  waivea,  and  not  to  submit  the  ques- 
tion to  the  jury. 

Appeal  from  circuit  court,  Randolph  county; 
John  G.  Hawthorne,  Special  Judge. 

The  ai^Ilee,  Ira  A.  B.  Minner,  brought  this 
suit  in  the  Randolph  circuit  court  against  the 
appellant  the  Phcenix  Insurance  Company,  on 
a  fire  Insurance  policy  Issued  by  the  appellant 
to  htm  on  the  23d  of  September,  1893,  Insur- 
ing the  appellee  for  one  year  from  that  date 
against  loss  by  fire  and  lightning  on  certain 
property,  to  the  amount  of  $l.t>20,  apportion- 
ed as  follows:  Dwelling,  91,000;  household 
furniture,  $200;  parlor  melodeon,  $60;  sew- 
ing madilne,  f  20;  bam,  jiaOO;  and  farm  prod- 
uce, ^SiHK   The  amended  complaint  of  plain- 
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tiff  alleges  that  tbe  defendant  companr  Issued 
to  plaintiff  a  policy  for  tbe  tmm  of  $1,620  on 
the  above-described  property;  that,  wttiUe  the 
policy  was  In  fall  force  and  effect,  the  said 
dwelling,  of  the  value  of  $1,000,  household 
funUtore,  of  the  value  of  $200,  and  sewing 
machine,  of  the  value  of  $20,  were  wholly 
destroyed  by  Are,  which  occurred  without 
plalntifTs  fault  or  uegllgence;  that  due  no- 
tice of  loss  was  given  as  required  by  the  pol- 
icy; and  that  the  plaintiff  is  damaged  by 
said  loss  as  above  set  forth  in  the  sum  of 
$1,220,  which  the  defendant  refuses  to  pay. 
Plaintiff  makes  the  policy  a  part  of  his  amend- 
■ed  complaint.  The  answer  of  appellant  ad- 
mits that  it  issued  the  policy  to  plaintiff  as 
alleged,  subject  to  the  terms,  conditions, 
agreements,  and  represeutations  contained  in 
«ald  policy  and  the  application  made  by  the 
'plaintiff  for  Insurance;  tiie  application  being 
made  a  part  of  the  answer.  The  answer  de- 
-nies  that  the  property  was  destroyed  without 
the  knowledge,  fault,  or  negligence  of  the 
plaintiff,  denies  that  notice  and  proof  of  said 
loss  were  given  by  plaintiff  as  required,  and 
alleges  that  It  never  waived  such  notice  or 
proof  of  loss,  and  denies  that  appellee  Is  dam- 
aged as  alleged.  As  a  further  defense,  de- 
fendant alleges  that  plaintiff  made  false  and 
fraudulent  statements  In  his  application  for 
Insurance,  which  were  unknown  to  It,  and 
which  induced  it  to  issue  the  policy  (tbe  said 
false  and  fraudulent  representations  are  par- 
ticularly set  out  in  the  answer,  of  which  the 
application  Is  made  a  part);  that  the  truth- 
fulness of  the  representations  in  the  appllca- 
tioa  was  made  a  warranty,  and  it  was  agreed 
in  tbe  policy  that  any  false  representations  in 
'the  application  shouxd  render  the  policy  void. 
Tbe  evidence  having  been  Introduced,  thti 
defendant  asked  the  following  Instmctlons: 
"(2)  The  Jury  are  Instructed  that  If  they  find 
from  the  evidence  that,  by  the  torms  of  the 
contract  of  Insurance  sued  upon,  the  plain- 
tiff was  required  to  furnish  or  submit  to  the 
defendant  proofs  of  his  loss,  In  a  certain  pre- 
flcrlbed  manner,  before  the  loss  would  become 
payable,  then,  In  that  event,  it  would  devolve 
on  the  plaintiff  to  show,  before  he  can  re* 
cov&t,  either  that  he  did  furnish  proofs  in 
manner  required,  or  that  the  defendant  com- 
pany waived  the  same,  by  agent  properly  au- 
thorized. And  If  yon  should  find  from  the 
evidence  that  no  proofs  of  loss  were  submit- 
ted, as  required  by  the  terms  of  the  policy, 
prior  to  the  institution  of  this  suit,  and  should 
further  find  that  the  defendant  company  nev- 
er waived  such  proofs,  then  you  will  find  for 
the  defendant"  The  court  refused  to  give 
tbe  said  instruction  as  asked,  to  which  ruling 
of  the  court  the  defendant  at  the  time  ex- 
cited. The  court  thereupon  modified  the 
said  second  instruction,  and  gave  It  aa  modi- 
fied, as  follows:  "The  Jury  are  instructed 
that  if  they  find  from  the  evidence  that,  by 
the  terms  of  the  contract  of  Insurance  here 
sued  upon,  the  plaintiff  was  required  to  fur- 
■Dish  <a  submit  to  the  defendant  oompanj 


proofs  of  loss,  in  a  certain  prescribed  man- 
ner, before  tbe  loss  would  become  payable, 
then  and  In  that  event  it  would  devolve  on 
the  plaintiff  to  show,  before  he  can  recovsr, 
either  that  he  did  furnish  proofs  in  the  man- 
ner required,  or  that  the  defendant  compauy 
walved  same,  by  agent  having  proper  au- 
thority. And  If  you  should  find  from  the  evi- 
dence that  no  proofs  of  loss  were  submitted, 
as  required  by  the  terms  of  the  policy  prior  to 
the  institution  of  this  suit,  and  should  fur- 
ther find  that  the  defendant  company  never 
waived  such  proofs,  then  you  wIU  find  for  the 
defendant.  But  if  you  find  that  the  defend- 
ant company  refused  to  pay  tbe  loss  upon  the 
ground  that  the  plaintiff  made  false  or  untrue 
r^resentations  in  his  application  for  the  pol- 
icy sued  on,  or  was  guilty  of  burning  his 
house,  yon  will  be  authorized  to  find  that  the 
defendant  waived  tbe  proofs  of  loss."  To  the 
giving  of  which  second  Instruction,  as  modi- 
fled,  tbe  defendant  at  the  time  excepted,  and 
had  his  exceptions  noted  of  record.  The 
court,  on  its  own  motion,  gave  the  following 
Instruction:  "You  are  Instructed  that  If  you 
find  for  the  plaintiff  In  this  cause,  and  find 
that  among  crther  property  insured  was  certain 
houses  or  real  estate,  and  should  find  that  the 
same  was  totally  destroyed,  then  and  In  such 
event  the  amount  of  your  finding  as  to  that 
would  be  the  amount  for  which  same  was 
insured,  as,  in  a  case  of  total  destmctlon.  It 
would  be  a  liquidated  demand  for  the  amount 
for  which  It  was  Insured."  The  Jury  return- 
ed a  verdict  for  the  plaintiff  on  August  2. 
1895,  and  assessed  his  damages  at  ¥1.177. 
Judgment  was  entered  accordinfcly  for  plaiu- 
tlff.  On  the  same  day  the  defendant  filed  Its 
motion  for  a  new  trial,  and  asked  that  the 
verdict  be  set  aside  on  account  of  modifica- 
tion of  tbe  second  Instruction,  etc. 

J.  H.  Moore  and  W.  B.  Smith,  for  appellant 
P.  H.  Crenshaw,  for  appdlee. 

HUOHES,  J.  (after  staling  the  facta).  Aa 
this  cause  must  be  remanded  on  account  of  er- 
ror In  modifying  the  second  Instruction  asked 
1^  tbe  defendant,  we  will  say  nothing  about 
the  evidence,  Bare  what  In  our  judgment  Is 
neceEsary  to  a  ivopn  nnderstanding  of  the 
opinion  of  the  court. 

One  of  the  condltlcois  precedent  to  tbe  rig^t 
of  recovery  of  loss  fire,  according  to  pro- 
visions in  the  policy,  is  aa  follows:  "In  case 
of  loss  the  assured  shall  give  this  conqnny 
Immediate  notice  thoeof  at  ita  brandt  office 
in  Cincinnati.  Ohio,  and  within  sixty  days 
thereof,  mider  oath,  to  Its  office  aforesaid,  a 
particular  account  of  aald  loss,  setting  forth 
the  date  and  circumstances  of  the  same,  the 
tide  and  occupation  of  the  property,  and  shall 
furnish  an  Itonlzed  statement  oC  Oie  building 
or  buildings,  by  some  reliable  buUder;  and. 
if  required,  said  proofs  shall  be  signed  by  two 
disinterested  neighbors,  and  the  nearest 
magistrate,  certifying  their  belief  that  the 
statements  are  true,  and  that  assured  haa.  with- 
out fraud,  sustained  the  loaa  aa  set  fortti  la 
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said  proofs;  and  until  the  proofs  reqtUi-ed 
beretn  are  made  the  loss  shall  not  be  payable." 
nils  requirement  Is  Imperative,  and  must  be 
complied  with,  unless  It  was  waived  by  the 
insurance  company.  Was  there  a  waiver  of 
proofs  of  loss?  In  Beatty  v.  Insurance  Co.,  66 
Fa.  St  17,  Judge  Sharswood  said:  "Now,  to 
constitute  a  waiver,  there  should  be  shown 
some  official  act  or  declaration  by  the  company, 
during  the  currency  of  the  time,  dispensing 
with  It,— something  from  which  the  assured 
might  reasonably  Infer  that  the  underwriters 
did  not  mean  to  insist  upon  It.  As  Is  remark- 
ed by  the  present  chief  justice,  this  never  oc- 
curs unless  Intended,  or  when  the  act  relied  on 
ought.  In  equity,  to  estop  the  party  from  de- 
nying It"  This  is  a  correct  statement  of  what 
is  required  to  constitute  a  waiver.  Let  us  ap- 
ply it  to  the  evidence  In  this  case  In  reference 
to  a  waiver,  and  the  instruction  of  the  court 
adverted  to.  It  ts  well  to  remark  here  that  the 
denial  of  all  liability  by  an  Insurance  company 
is  waiver  of  proof  of  loss;  for  the  law  does 
not  require  a  vain  thing,  and  If  the  company 
does  not  Intend  to  pay  In  any  event,  and  de- 
nies all  liability,  proof  of  loss  could  avail  noth- 
ing. Insurance  Co.  v.  Gibson,  &3  Ark.  491, 
14  S.  W.  672.  The  evidence  in  regard  to 
waiver  of  proof  of  loss  is  as  follows:  Ira  A. 
B.  Mlnner  (the  Insured),  among  other  things, 
testified  as  follows:  "I  went  to  Black  Bock 
to  see  Mr.  Irby,  the  company's  agent  and  told 
him  what  was  loet  and  what  was  saved.  Irby 
made  out  a  statement  and  sent  it  to  the  com- 
pany. Cllne,  the  adjusts  for  the  company, 
came,  and  examined  where  the  building  had 
stood,  and  told  me  he  had  figured  the  loss  to 
$750.  and  would  pay  me  that  sum  on  compro- 
mise. I  told  him  I  would  not  take  that 
amount,  as  I  lost  more  than  the  amount  cov- 
ered by  the  policy.  He  then  said  he  would 
not  pay  the  full  amount.  Afterwards  my  wife 
and  I  went  to  Pocahontas,. and,  in  the  pi-esence 
of  Waddell,  had  a  talk  with  Cllne.  He  again 
offered  me  $750,  and  said,  if  I  brought  suit 
against  them,  he  could  defeat  me,  as  I  had 
misrepresented  the  value  of  the  prc^erty  In  my 
application,  and  had  guilty  knowledge  of  the 
fire.  He  said  I  burned  my  house."  Defend- 
ant read  in  evidence  the  deposition  of  Walter 
Cllne,  In  substance  as  follows:  "I  am  special 
agent  and  adjuster  for  Phcenlx  Insurance  Com- 
pany. I  was  authorized  by  the  Insurance  com- 
pany to  adjust  the  loss  of  I.  A.  B.  Mlnner.  I  in- 
structed Mlnner  to  furnish  the  company  proofs 
of  loss,  and  establish  his  claim,  If  he  had  any, 
in  accordance  wRh  the  terms  and  conditions 
of  bis  policy.  Neither  the  company  nor  myseUT 
ever  received  from  Mlnner  proofs  of  loss,  or 
other  papers  pertaining  to  same.  I  never 
waived  i^oof  of  loss,  but  to  the  contrary.  In- 
Btnicted  Minner  to  furnish  same."  Now,  It 
seems  to  us  that  the  court  below,  by  the  mod- 
location  of  the  second  instruction,  failed  to 
submit  the  question  of  waiver  to  the  Jury,  but 
told  the  Jury  that  If  they  found  that  the  de- 
fendant company  refused  to  pay  the  loss  upon 
Oie  gmmd  that  tbe  plaintiff  made  false  or  nn- 


tme  representations  in  his  application  for  the 
policy  sued  on,  or  was  guilty  of  burning  his 
house,  they  would  be  authorized  to  find  that 
the  defendant  waived  proofs  of  toss.  This  was 
error  In  this  case,  for  there  was  evidence  tend- 
ing to  show  that  at  the  time  the  appellee  was 
told  by  the  agent,  Cllne,  that  he  had  made  false 
representations,  and  that  be  had  burned  his 
house,  that  be  would  not  pay  the  full  amount 
of  the  policy,  and  that  he  could  defeat  him 
in  an  action  at  law.  Cllne  also  told  him  that 
he  must  furnish  the  company  proofs  of  loss, 
and  establish  his  claim.  If  he  had  any.  In  ac- 
cordance with  the  terms  and  conditions  of  his 
polity.  "An  unqualifled  refusal  to  pay,  based 
upon  facts  within  the  company's  knowledge, 
and  made  under  such  circumstances  as  to  Jus- 
tify the  insured  In  believing  tbat  tbe  rendition 
of  proofs  would  be  a  vain  act  and  tbat  they 
would  not  be  examined,  has,  we  believe,  al- 
ways l>een  considered  equivalent  to  an  ex- 
press agreement  of  waiver."  Boyd  v.  Insur- 
ance Co.,  70  Iowa,  32»,  30  N.  W.  585.  In  the 
case  of  Land  Co.  v.  Doll.  36  Md.  101,  the  pre- 
liminary proof  offered  by  appellee  was  clearly 
defective.  Indeed,  it  was  not  contended  that 
It  was  such.  In  all  respects,  as  was  required 
by  the  eighth  condition  of  the  policy.  But  it 
was  insisted  that  all  defects  bad  been  waived, 
and  the  following  letter  was  relied  on  as  hav- 
ing that  effect  to  wit:  "Baltimore,  July  8, 
1869.  li.  Z.  Doll,  Esqr.—Dear  Sir:  The 
proofs  of  loss  furnished  by  you  to  this  com- 
pany are  wholly  unsatisfactory,  as  to  the 
amount  of  the  claim,  even  If  the  company  be 
responsible  at  all.  The  company,  however,  de- 
nies any  responsibility,  by  reason  of  material 
representations  as  to  title  and  property  being 
untrue,  and  for  other  reasons.  With  a  reser- 
vation of  all  objections  to  your  recovering  in 
any  form,  and  wlthont  waiving  any  of  the 
rights  of  the  company  under  the  policy,  we 
leave  yon  to  pursue  such  a  course  as  you  may 
deem  expedient.  Bespectfully,  Wm.  Shannon, 
Sec."  The  court,  in  Its  opinion,  said:  "There 
Is  no  doubt  of  the  general  proposition  that  If 
the  refusal  to  pay  the  loss  or  to  acknowledge 
liability  by  the  insurers  be  placed  on  oth»  and 
distinct  grounds  than  the  insufficient  and  de- 
fective proof  furnished,  a  waiver  of  such  proof 
win  be  implied.  But  In  this  case  we  do  not 
comprehend  how  such  waiver  can  be  Implied 
from  the  letter  of  the  secretary  of  the  com- 
pany, when  it  expressly  informed  the  appdlee 
that  the  proofs  of  loss  furnished  by  him  were 
wholly  unsatisfactory,  as  to  the  amount  of  his 
claim,  and  while  the  company  denied  all  re- 
sponsibility, by  reasons  at  misrepresentations 
as  to  title  and  property,  it  reserved  all  objec- 
tions to  appellee's  right  to  recover  in  any  form, 
and,  without  waiving  any  rights  under  the 
policy,  it  left  the  appellee  to  pursue  such  course 
as  be  should  deem  expedient.  The  terms  of 
this  letter  seem  to  have  been  taken  from  that 
sent  by  the  insurance  company  to  the  insured 
in  the  case  of  Edwards  v.  Insurance  Co.,  8 
Gill,  176,  in  reference  to  which,  as  Implying  a 
waiver,  the  court  of  appeals  said  that  It  repelled 

Digitized  by  Google 


78 


44  SOUTHWESTERN  REPORTER. 


(Ark. 


67617  presumptloD  of  an^  waiver  on  tbe  part 
of  tbe  company,  and  was  an  explicit  warning 
and  annunciation  to  the  Inanred  that  thejr  de- 
signed to  walre  nothing,  and  that,  oa  the  trial 
of  aD7  action  which  he  might  Institute  against 
them,  he  must  come  prepared  to  prove  every- 
thing which,  according  to  the  terms  and  con- 
ditions of  the  policy,  li  was  necessary  to  prove 
to  entitle  him  to  recover.  The  same  may  be 
flald  of  the  letter  in  this  case,  and  that  all 
ground  for  Implying  waiver  is  expressly  ex- 
cluded by  the  guarded  terms  emi^oyed.  The 
court  was  thereftwe  in  error  in  supposing  that 
the  letter  of  tbe  8th  of  July,  ISGO.  effected  a 
waiv^  of  tbe  prescribed  preliminary  proofs  of 
loss."  See,  also,  Davis  v.  Insurance  Co.,  S  B. 
1.  277.  For  tbe  error  In  modifying  said  sec- 
ond instmction,  the  Judgment  is  reversed,  ai^ 
tbe  cause  Is  remanded  for  a  new  trial. 


ALLEN  V.  8WOOPE. 

(Supreme  Court  of  Arkansas.   Jan.  15.  1898.) 

Tax  Sales— Hortq AOS  Pokbclohure— Rioht  to 
Rkpsbh— Parties. 

1.  One  who,  through  tax  sales,  has  purchased 
«  mortgagor's  eguit?  of  redemption  of  an  un- 
divided interest  in  land,  prior  to  partition  there- 
of and  foreclosure  of  toe  mortgage,  not  having 
been  made  a  parlr  to  such  proceedings,  has  a 
right  to  redeem  the  mortgagor's  interest  as  it 
stood  before  such  proceediues. 

2.  Tbe  supreme  court  takes  notice  that  tax 
sales  for  nonpayment  of  taxes  of  1872.  made  in 
1873.  are  Invalid,  having  been  so  declared  by  It 

Appeal  from  circuit  court,  Crittenden  county; 
Felix  G.  Taylor,  Judge. 

Action  by  Thomas  H.  Allen,  revived  in  tbe 
name  of  his  heirs,  Thomas  H.  Allen,  Jr.,  and 
others,  against  S.  Swoope.  Decree  for  de- 
fendant.  Plaintiffs  appeal.  Reversed. 

W,  G.  Weathcrford,  for  appellants.  W.  H. 
Randolph  &  Sons,  for  appellee. 

BUNN,  C.  J.  In  1839,  one  Perry  W.  Porter, 
being  the  owner  of  an  undivided  %  of  the 
factional  E,  ^  of  section  15,  township  S  N., 
range  7  E.,  In  Crittenden  county,  and,  being 
largely  indebted  to  tbe  Real-Estate  Bank, 
mortgaged  the  same  to  secure  said  Indebt- 
edness. In  1881,  tbe  state  of  Arkansas, 
through  the  attorney  general,  instituted  in 
tbe  Pulaski  chancery  court.  In  pursuance  of 
law,  proceedings  to  foreclose  said  mortgage 
on  said  land;  and  Thomas  R.  Allen,  tbe  orig- 
inal plaintiff  herein,  who.  In  the  meantime, 
had  I>ecome  the  owner,  as  he  claims,  of  the 
other  undivided  half  Interest,  intervened, 
showing  his  title,  and  thereupon  a  decree  of 
partition  by  consent  of  tbe  parties  was  made 
and  entered,  whereby  Allen  was  allotted  tbe 
E.  %  of  the  E.  %  of  said  section,  and  tbe 
W.  %  of  said  half  section  was  allotted  to 
the  state  and  her  mortgagor.  Porter;  and  a 
decree  of  foreclosure  was  entered  as  to  this 
latter  half  of  said  half  section,  and  sale 
ordered,  and  subsequently  made,  and  the 
•tate  became  the  purchaser,  and  the  same 


was  then  placed  upon  the  books  of  tbe  com- 
missioner of  state  lands,  for  sale  under  tbe 
provisions  of  the  statute,  and  in  1888  Allen 
purchased  tbe  same  by  paying  the  sum  of 
$2,300.  Allen  then  instituted  this,  bis  action 
in  ejectment,  to  oust  tbe  defendant,  Swoope, 
who  was  then  In  possession,  and,  as  alleged 
In  the  complaint,  bad  been  in  unlawful  pos- 
session for  one  year  next  passed,  to  the 
damage  of  tbe  plaintiff  fn  the  sum  of  $550. 
The  defendant,  Swoope,  answered,  and  made 
hie  answer  a  cross  bill,  setting  up  that  the 
said  lands  had  been  duly  forfeited  to  the 
state  for  tbe  nonpayment  of  tbe  taxes  of 
1866  and  1872,  and  were  placed  on  tbe  books 
of  tbe  commissioner  of  state  lands  as  lands 
for  sale,  and  in  1878  he  purchased  the  S.  E. 
^  of  said  section,  which  Is  the  8.  %  of  said 
half  section,  and  thereby  became  the  owner 
of  (he  same,  and  took  possesiHon  thereof  In 
1870  or  1880;  and  had  continued  since  that 
time  in  peaceable  adverse  possession  of  said 
fractional  quarter  sectfon;  but  disclaims  all 
Interest  In  tbe  other  quarter  section,  to  wit, 
the  N.  H>.  %  of  said  section  15,  and  denied 
that  be  had  ever  bad  any  intenat  or  sought 
to  asaat  any  therein  In  any  manner.  He  also 
averred  that  he,  not  having  been  a  party  to 
aald  partition  and  fweclosnre  proceedings, 
was  not  bound  by  them,  and  therefore  sttU 
has  a  right  to  redeem,  having  purchased  Por- 
ter's right  ot  redemption  under  said  tax  for- 
feiture and  sale  to  the  state.  On  his  peti- 
tion tbe  cause  was  transferred  to  tbe  equity 
docket,  and  plaintiff  filed  answer  to  the  cross 
bill.  During  the  pendency  of  this  suit  in  the 
court  below  tbe  plaintiff,  Thomas  H.  Ailen, 
departed  this  life,  bhA  the  cause  was  revived 
In  the  name  of  bis  children  and  only  heirs  at 
law,  who  are  tiie  appellants  named  In  the  rec- 
ord. On  final  hearing  the  complaint  and  an- 
swer to  cmsB  bin  w«e  dismissed  for  want  of 
equity,  and  the  Aliens  appealed  to  this  court. 

Nothing  was  sold  to  the  stale  at  the  tax 
sale  for  the  nonpayment  of  the  taxes  due  on 
Porter's  half  Interest  tor  the  year  1806  uid 
for  the  year  1872  except  Prater's  right  to  re- 
deem from  the  mortgage,  and,  t3i  course,  no 
greater  r^ht  was  purchased  by  Swoope  hom 
the  state,  but  be  acquired  ads  right  to  re- 
deem. Harrison  t.  Williams.  89  Ark.  315. 
Swoope,  being  the  owner  of  Fortar*s  equity  of 
redemption  at  tbe  time  of  tbe  partition  be- 
tween the  state  and  Allen  and  the  foreclosure 
by  the  state  of  Porter's  equity,  and  not  hav- 
ing been  made  a  party  to  tbe  same,  be  was 
not  bound  thereby,  and  still  has  the  right  to 
redeem  Porter's  biterest  as  It  stood  before 
said  proceedings.  Tbe  Aliens,  on  tbe  con- 
trary, have  all  the  rights  of  the  state  as  mort- 
gagees and  purchasers  at  the  foreclosure  sale, 
wirbout  prejudice  to  the  rights  of  Swoope  as 
stated  herein.  The  court  takes  knowledge  of 
the  fact  that  the  tax  soles  for  the  nonpayment 
of  the  taxes  of  1872,  if  the  same  were  made 
in  1873,  are  invalid,  having  been  so  declared 
by  this  court.  McConnell  v.  Day.  61  Ark.  464, 
88  S.  W.  781.  The  titie  of  Swoope  therefore 
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rests  Kdely  on  the  forfeiture  at  the  lands  for 
tbe  nonpayment  of  the  taxes  of  1866,  against 
the  railditr  ot  which  forfdtare  and  sale 
tbereunder  to  the  state  there  appears  notiilng 
In  the  record.  His  title  having  accrued  long 
before  the  partition  proceedings  between  the 
state  and  Allen,  and  before  the  fbreciosure 
and  sale  thereunder  of  the  Porter  half  Inter- 
est  In  tbe  said  quarter  section,  Swoope  Is  en- 
titled to  redeem  said  half  Interest  in  tbe  same 
from  the  mortgage  debt.  The  decree  is  there- 
fore reversed  and  remanded,  with  directions 
to  the  chancellor  to  permit  Swoope  to  redeem 
the  Porter  half  Interest  In  said  S.  E.  U  of  said 
section  15  from  the  mortgage  debt  1^  pay- 
ing to  plaintiffs  tbe  balance  dne  on  same  after 
crediting  the  same  with  the  proceeds  of  the 
sale  of  the  other  lands  included  In  the  mort- 
gage, giving  him  a  reasonable  time  In  which 
to  do  so;  and.  If  be  does  so  redeem,  since  he 
Is  the  owner  of  the  other  half  Interest  hj  vir- 
tue of  his  tax  purchase  trom  the  state,  the 
decree  will  be  entered  accordlnely.  vesting  tlie 
title  to  said  quarter  section  In  him.  In  case 
the  defendant  falls  or  refuses  to  redeem  with- 
in the  time  allowed,  then  the  said  quarter  sec- 
tion win  be  partitioned  between  plalutlifs  and 
defendant  according  to  their  several  rights  as 
herein  stated,  and  the  mortgage  will  be  fore- 
closed on  the  half  allotted  in  said  partition  to 
the  plalntUTs.  The  defendant  will  pay  the 
costa  of  this  anwaL 


McORARY  V.  JOYNER, 
(Supreme  Court  of  Arkansaa.    Jan.  8,  1806.) 

BiBonODn  MAIN8T  Tax  PintcHiaiB— Tikdir  or 
Tax— Nbcbssitt. 
It  is  not  necessary,  in  an  action  by  one 
claiming  title  to  land  by  adverse  possession 
atfainst  one  who  claimed  title  by  tax  deed,  to 
file  the  affidavit  provided  for  tn  Sand.  &  H. 
Dig.  S  to  the  effect  that  he  has  tendered 
the  taxes,  costs,  and  Interest,  which  have  been 
refused,  where  the  adverse  title  relied  on  was 
acquired  subsequent  to  the  tax  sale  and  expira- 
tion of  the  period  for  redemption,  and  operates 
to  cut  off  the  tax  title,  although  the  adverse 
holders  were  the  original  owners  of  the  land, 
whose  duty  it  was  to  pay  the  taxes  for  which 
the  land  was  sold,  since  plaintiff  in  sneh  ease 
does  not  contest  the  validity  of  the  tax  title, 
but  asserts  a  superior  title. 

Amieal  from  drctiit  court,  Little  Blver  coun- 
ty; Winiam  P.  Feaxell.  Judge. 

Ejectment  hj  M.  P.  McCrary  against  L.  J. 
J<^ner.  From  a  Judgment  dismissing  tbe  ac- 
tion, plaintiff  appeals.  Severaed. 

This  Is  an  action  of  ejectment.  Tbe  plain- 
tiff, M.  P.  McCrary,  allied  that  he  was  the 
owner  of  tbe  land  In  controversy,  and  entitled 
to  the  possession  thereof;  that  those  under 
whom  he  claimed  title  had  held  actual,  con- 
tinuous, and  adverse  possession  of  the  land  in 
controversy,  under  color  of  title,  from  the  year 
1853  nntll  the  year  1890;  that  the  defendant, 
Ij.  jr.  Joyner,  on  or  about  the  Ist  day  of  Au- 
gust, 1890,  with  force  and  arms,  entered  upon 
the  aforesaid  land,  and  committed  waste  of 


timber  on  said  land,  and  continues  to  hold  and 
detain  said  land  from  plaintiff,  to  his  great 
damage,  etc  He  further  alleged  "that  tiie  de- 
fraidant,  at  an  Invalid  tax  sale  of  said  land 
made  in  November,  18G9,  for  the  taxes  of  1868, 
purchased  said  land,  and  on  or  about  tbe  26d 
day  of  August,  1873,  obtained  a  tax  deed  there- 
for, but  never  entered  upon  or  held  said  land 
under  or  by  virtue  of  said  sale  or  said  deea; 
but,  on  the  contrary,  tbe  plaintiff  and  those  un- 
der whom  he  claims  title,  as  aforesaid,  openly, 
notoriously,  adversely,  continuously,  and  unin- 
terruptedly have  held  possesion  of  said  land, 
as  aforesaid,  before  and  since  said  tax  sale,  and 
in  open  defiance  thereof,  and  for  a  period  of 
more  than  seven  years  after  said  sale,  before 
the  defendant  unlawfully  took  possession  there- 
of, as  aforesaid;  and  he  therefore  claims  the 
benefit  of  the  seven-years  statute  of  limita- 
tions, In  such  cases  made  and  provided."  The 
plaintiff  also  set  out  the  claim  of  title  under 
which  he  and  those  under  whom  he  claimed 
had  held  land,  and  prayed  for  judgment  for 
possession.  The  defendant  appeared,  and  al- 
leged that  he  claimed  and  held  said  land  by 
virtue  of  a  purchase  thereof  at  a  sale  by  tbe 
collector  of  taxes,  made  in  1869,  for  tbe  non- 
paj-ment  of  taxes  due  on  said  land  for  the  year 
186$,  and  moved  that  the  action  be  dismissed, 
because  plaintiff  had  not  died  the  affidavit  re- 
quired by  statute  of  one  who  seeks  to  main- 
tain an  action  for  the  recovery  of  lands  against 
another  holding  under  a  tax  title.  The  court 
sustained  the  motion,  and  dismissed  the  ac- 
tion. 

W.  S.  McCain  and  J.  O.  Head,  for  ai^»ellant. 
L  J.  Joyner,  pro  ae. 

RCDDICK,  J.  (after  stating  the  facts).  Tbe 
only  question  presented  In  this  case  Is  wheth- 
er, admitting  the  facts  stated  in  the  complaint 
to  be  true,  the  plaintiff  was  required  to  file 
an  affidavit  showing  a  tender  of  taxes  and 
costs  of  tax  sale  to  the  defendant  before  coni- 
nieiicing  his  action  for  the  recovery  of  the 
land.  Our  statute  provides,  In  substance,  that 
no  persons  shall  maintain  an  action  for  tbe  re- 
covery of  lands  against  any  person  holding 
the  same  under  a  purchase  at  a  sale  by  the 
collector  or  commissioner  of  state  lands  for 
nonpayment  of  taxes,  unless  such  person  shall 
file  an  affidavit  setting  forth  that  he  has  made 
a  tender  of  taxes,  costs.  Interest,  etc.,  and 
that  such  tender  has  lieen  refused.  Sand.  & 
H.  Dig.  S  25S>o.  One  object  of  this  statute 
was  to  give  some  value  to  tax  titles,  by  re- 
quiring the  owner  of  land  (who.  by  falling  to 
pay  taxes  due  thereon,  bad  permitted  ft  to  be 
sold)  to  first  tender  to  the  purchaser  of  such 
land  the  taxes,  costs  of  sale,  and  interest  there- 
on. l)efore  bringing  an  action  against  him  to 
recover  the  land.  But  this  statute  was  not  In- 
tended to  apply  when  the  title  set  up  by  the 
plaintiff  was  acquired  subsequent  to  the  sale 
for  the  nonpayment  of  taxes,  and  wa.s  such 
that  it  opei-ated  to  cut  off  the  title  acquired  by 
the  purchaser  at  the  tax  sale.    In  such  a  camt 
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the  plaintiff  la  not  attacking  the  validity  of 
the  tax  sale,  and  la  not  required  to  make  a 
tender  of  the  taxes  and  costs  of  sale.  For  In- 
stance, suppose  that  one  should  pnrcbase  land 
at  a  Mle  for  the  ooapayment  of  taxes,  and 
take  possession  under  said  pnrdiase^  and  aft- 
erwards, hy  taSUng  to  pay  taxes  due  thereon, 
should  permit  said  land  to  be  again  sold  for 
nonpayment  of  taxes,  and  purchased  by  anoth- 
er. In  that  event  the  porchaser  at  the  last 
sale  would  not  have  to  tender  taxes  and  costs 
of  flnt  sale  to  the  first  purchaser  before  bring- 
ing an  action  to  recover'  the  land;  for.  in  or- 
der to  recover,  it  would  not  be  necessaiy  for 
him  to  show  that  the  first  sale  was  Invalid. 
His  action  does  not  question  the  validly  of 
the  first  sale,  and  be  Is  In  no  way  liable  for 
the  costs  of  such  sale,  and  Is  not  required  to 
make  a  tender  or  file  the  affidavit  mentioned 
above  before  bringing  his  action.  Now,  If  the 
auctions  of  the  complaint  in  this  case  are 
tru^  the  tax  title  which  the  defendant  sets  up 
Is  not  In  conflict  with  the  claim  of  plaintiff. 
The  plaintiff  does  not  have  to  contest  the  va- 
lidity of  such  tax  title,  or  the  sale  upon  which 
It  was  based,  In  order  to  recover,  for  his  title 
was  acquired  by  adverse  possession,  commen- 
cing after  said  sale,  and  after  the  period  of  re- 
demption had  expired.  The  adverse  posses- 
sion of  plaintiff  or  those  under  whom  he  holds, 
if  the  foots  allured  be  true,  cuts  off  the  title 
acquired  defoidant  und^  the  purchase  at 
the  sale  for  the  nonpayment  of  taxes,  and  cuts 
off  also  all  lights  resting  upon  aald  purchase, 
among  which  was  the  tight  to  require  those 
seeking  to  recover  the  land  to  tender  taxes  and 
costs  of  tax  sale,  and  vested  the  title  of  the 
land  Id  such  adverse  holders.  v.  Ohaffio, 

34  Aik.  534;  Logan  v.  Jelks.  Id.  547;  Crease  v. 
I^wrence.  48  Ark.  312,  3  S.  W.  196. 

It  la  a  matter  of  no  moment  that  such  ad- 
verse holders  were  the  original  owners  of  the 
land,  whose  duty  It  was  to  pay  the  taxes,  and 
for  the  nonpayment  of  which  the  land  sold; 
for  the  adverse  possession  of  the  land  by  the 
original  owner,  against  the  purchase  at  tax  sale, 
for  a  [lerlod  of  over  seven  years  after  the  right 
of  action  accrues  to  such  purchaser  under  his 
purchnse,  cuts  off  all  rights  acquired  by  the 
tax  sale  as  completely  as  If  some  third  party 
had  gotten  possession  of  the  land,  and  hold  It 
adversely,  under  color  of  title,  for  the  statutory 
period.  If  the  facts  alleged  be  true,  the  right 
of  the  plaintiff  to  recover  the  land  ie  as  com- 
plete as  If  the  defendant  had,  subsequent  to 
the  tax  sale,  conveyed  the  land  to  plaintiff,  and 
lie  was  not  required  to  make  a  tender  of  taxes 
before  bringing  his  action.  Jacks  v.  Chaffln, 
supra;  Lc^an  v.  Jelks,  supra;  Dougluss  v. 
Flynn,  43  Ark.  398.  But  as  the  plaintiff  made 
no  tender  of  taxes,  and  did  not  file  the  affida- 
vit required  in  certain  cases  by  section  11595 
of  Sandels  &  Hill's  Digest,  he  cannot  question 
the  validity  of  the  tax  sale,  and  must  rely  upon 
title  by  adverse  possession  subsequent  to  the 
tax  sale  under  which  defendant  claims.  For 
the  reasons  stated,  we  are  of  the  opinion  that 
the  court  erred  In  sustaining  the  motion  to  dis- 


miss the  action.  The  Judgment  Is  therefore 
revived,  and  the  cause  rem:inded,  with  an  or^ 
der  to  overrule  said  motion,  and  permit  plain- 
tiff to  try  his  action  upon  the  aUegations  of 
tltie  by  adverse  possession. 


FALKEXBURG  et  aL  v.  JOHNSON  et  al. 
(Court  of  Appeals  of  Kentuc^.    Jan  8,  1898.) 
JODQXXNT— Fhauiiulbst  Coxvbtascbs— Exbhf^ 
TIOS  or  PbN*8I0NS— HUSBAKD. 

1.  A  judsment  empowering  a  married  woman 
to  trade  in  her  own  unme,  rendered  in  a  pro- 
ceeding in  which  creditors  resisted  the  rdiet 
sought,  does  not  preclude  the  creditors  frcon  at- 
tacking the  validity  of  a  transfer  previously 
made  by  the  husband  to  the  wife. 

2.  Under  Bev.  St  U.  S.  {  4747,  providing  that 
"no  sum  of  money  due  or  to  become  due  to  any 
pensioner  shall  be  liable  to  attachment,  levy 
or  Beizure  by  or  under  any  legal  process  what- 
ever while  the  same  remains  with  the  pension 
office,  or  anj  officer  or  agent  thereof,  or  while 
same  is  in  course  of  transmission  to  the  pen- 
sioner entitled  thereto,  but  shall  enure  wholly  to 
the  benefit  of  such  pensioner,"  a  check  for  a 
pension  is  exempt  in  the  hands  of  the  pensioner. 

3.  A  check  for  a  pension  being  exempt  in  the 
hands  of  the  pensioner,  its  transfer  by  him  to 
his  wife  as  her  separate  estate  is  valid  aa 
against  his  creditors. 

4.  Under  Act  1873,  providing  that  the  wages 
and  compensation  of  a  married  woman  tor  suv- 
ices  and  labor  performed  by  her  shall  be  fTee 
from  the  debts  and  control  of  her  husband,  a 
transfer  of  property  by  the  husband  to  the  wife 
is,  to  the  extent  that  it  is  in  consideration  of 
extra  services  performed  by  the  wife  for  the 
husband  In  cootcing.for  his  hired  hands,  sup- 
ported by  a  valuable  consideration,  and  to  that 
extent  valid  aa  to  creditors. 

5.  To  the  extent  that  a  mortgage  purchased 
by  the  wife  of  an  insolvent  debtor  was  pur- 
chased with  the  husband's  money,  his  creditors 
may  enforce  the  lien,  bat  their  Hen  is  only  of 
equal  dignity  with  the  lien  of  the  wife  tor  the 
balance  of  the  mortgage  debt. 

Appeal  from  circuit  court,  Russell  county. 

"To  be  officially  reported.*' 

Action  by  John  Johnson  and  others  against 
E.  S.  Falkenburg  and  others  to  ^orce  a 
Judgment  Judgment  for  plaintiffs,  and  de- 
fendants appeaL  Reversed. 

J.  E.  Hays  and  J.  F.  Montgomery,  for  ap- 
pellants. N.  H.  W.  Aaron  and  J.  B.  Stone,, 
for  appellees. 

GUFFY,  J.  It  appears  from  the  record  In 
this  case  that  E.  S.  Falkenburg  was  a  soldier 
In  the  late  war,  and  that  In  1892  he  was 
allowed  a  pension  for  his  services  as  a  soldier, 
and  that  a  check  therefor,  amounting  to  some- 
thing over  51.700,  was  sent  to  him,  and  that 
soon  afterwards  he  transferred  same  to  his 
wife,  the  appellant  A.  A.  Falkenburg,  to  be 
held  by  her  aa  her  separate  estate,  free  from 
the  control  of  her  husband,  or  any  husband 
she  might  have;  and  delivered  same  to  her. 
It  further  appears  that  the  Bank  of  Colum- 
bia held  a  note  on  F.  E.  Falkenburg  et  al., 
and  to  Indemnify  the  sureties  of  F.  E.  Falk- 
enburg be  executed  a  mortgage  to  them  upon 
certain  lands  In  Russell  county,  the  balance 
on  which  note  amounted  to  something  over 
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V1,4W;  and  that  ttppaHwit  A.  A.  WMatibasg 
porehflMd  from  aald  bank  aald  note,  eitber 
irlth  tiw  check  afonBald  or  the  moMy  Mia- 
lag  therefrom,  whkdt  note  wee  aulgned  to 
bcr,  .to  Be  heKl  aa  her  aeparate  estate.  On 
the  let  of  Jannaiy,  the  a^dleea,  John 
Johaeon,  Bfanco  Dodcety,  and  A.  O.  Hi^ee. 
Instttoted  auit  In  the  Reaaen  dxcnlt  court 
agalnet  ttie  appellaate,  to  which  It  ia  idleged 
that  the  appellees  had  tlMTetofere  obtained 
aet«rale  Jndsments  for  aondty  mxu  at  money 
a^lnet  B.  8.  F&lhenburg,  upon  which  execii- 
tkrna  had  been  retmrned  *^o  property  found," 
And  tai  ttitB  anlt  alleged,  In  aabatanoe,  that  the 
tranafer  of  said  pension  check  was  without 
ctuialderation,  and  frandulent,  and  made  with 
Intent  to  cheat,  hinder,  and  delay  plaintiffs 
In  the  collection  of  their  claims;  and  claim- 
Ins  that  the  note  and  movtgace  so  puoobased 
by  the  wife  was  in  fact  the  property  of  the 
husband,  and  sought  to  bare  the  debt  ad- 
judged to  them,  and  for  the  ^wcement  of 
the  mortgace  Uen  on  the  property  deacribed, 
and  that  same  he  applied  to  the  payment  of 
rhelr  eerexal  debts.  The  subatance  of  the 
defense  Is  that  the  pension  money  was  exempt 
fnm  attachment  or  execution,  and  that  B.  8. 
Palkenbnrs  had  a  legal  right  to  dispose  of  It 
In  such  manner  aa  he  saw  fit;  that  there  waa 
no  latent  to  deCiaud,  cheat,  hinder,  or  del^ 
hUi  cndltors;  that  he  and  his  wife  wwe  botti 
old  and  frail,  and  that  he  had  one  Infant 
teugbtw;  that  his  wife  had  for  years  la- 
beled and  tolled  for  the  benedt  of  himself  and 
Chmlly,  during  a  part  of  which  time  be  imd  a 
number  of  hands  hired  to  work;  that  he  had 
received  some  property  by  his  marriage,  and 
thBt  loag  before  he  had  received  the  poislon 
rhe^  he  had  promised  bis  wife,  Ih  the  event 
he  ever  did  receive  It,  that  he  would  give  It 
to  her;  that  It  was  no  nuHre  tlnn  a  Just  and 
piroper  pnrrlirion  for  her  nppon  and  that  of 
UkIe  inflMit  danghter;  and  that  there  waa  a 
good  and  valuable  consideration  for  tiie  as- 
signment of  the  same;  and  that  he  had  a  legal 
right,  under  the  laws  of  the  United  States  gov- 
ernment, to  make  sucli  disposition  of  the  check 
as  he  deemed  proper.  The  court,  upon  final 
hearing,  adjudged  In  favor  of  the  appellees, 
and  adjudged  a  sale  of  the  mortgaged  property 
ftar  the  poymoit  of  the  debts  pro  rata  of  the 
asM  qqpeUees,  and  tsom  that  Judgmjent  appel- 
lants pinsecnte  tUa  appeal. 

It  further  appears  from  Ibis  record  that  F. 
■l  FaBEenbuiff  did  erecnte  a  mortgage  upon  a 
part  ef  tke  same  property  to  one  Nancy  Humer- 
Bon  flDr  9S0O  or  more,  whldk  note  and  mortgage 
had  been  aselgned  by  her  to  J.  B.  F^kanbnrg. 
The  appdlees  also  aOege  that  asld  note  and 
mortgage  had  been  paid  off  by  B.  8.  Falken- 
bnrg^  and  ttie  aaslgnment  procured  to  be  made 
to  J.  B.  FaUusilmrg  for  the  purpose  of  cheat- 
ing, hlndcrttig,  and  delaying  tihe  credtton  of 
B.  S.  Falkenborg;  all  ct  which  was  denied  by 
appeOanti.  Upon  this  issue  the  lower  court 
foond  BgaUkst  the  apprilees,  and  from  that 
Jodgnoeat  a  cross  a^eal  is  prosecuted  herein. 

One  «f  the  questlmis  faivotved  in  the  original 


appeal  la  ss  to  whether  BL'i.  SMkenbatg  bad  a 
1^1  right  to  give  the  pension  daeck  to  his 
wife.  8he  was  not  tiiesi  a  feme  sole,  tmt  It 
appears  from  this  record  that  shortly  after- 
wards she  waa  empowered  to  act  and  trade  as 
a  ffeme  sole,  and  that  these  sniellees  were  par- 
tlSB  to  the  sntt  in  which  the  power  was  &m- 
fened.  and,  it  seema,  made  defense  thereto. 
Appeliapta  plead  tilat  suit  as  a  bar  to  tfals  ac^ 
tion.  but  we  are  not  indined  to  hold  that  the 
fionner  suit  la  a  bar  to  this  action.  The  Re- 
vised Statutes  of  the  United  States  jwovlde 
that:  "No  sum  of  money  due  or  to  become 
due  to  any  pensltaier  shad  be  liable  to  attadi- 
ment,  levy  or  seizure  or  under  any  legal 
procesa  whatever  while  the  same  remains  with 
the  pension  offlee,  or  any  officer  or  agent  there- 
of, or  while  same  Is  In  course  of  transmission 
to  the  pensioner  entitled  thereto,  but  aball  enure 
whoUy  to  the  benefit  of  such  pairimer.'*  Bev. 
St.  U.  S.  I  4747.  It  is  maniflest  that  tbe  hiten- 
tton  of  the  tniited  Sttatee  government  was  that 
the  penalm  allowed  to  the  penidoner  should  be 
atnolutely  free  ftom  attac^iment  w  any  legal 
IKOOMS  by  which  it  could  be  subjected  to  the 
debts  of  the  pensioner,  and  that  the  prasioner 
Aorald  make  any  dl^oritlim  of  the  same  that 
he  saw  fit  to  make.  It  Is,  however,  insisted 
1^  appdleee  that  this  court  has  frequently  de- 
clded  tiiat,  after  the  money  was  collected  and 
hivested  hi  property,  the  property  was  suttfect 
to  the  debts  of  the  pensioner,  and  tliat  such 
decisions  settte  the  tight  of  appellees  to  subject 
the  note  In  contest  to  the  payment  of  their  Judg- 
ments; and  cite  in  8uiH)oTt  of  their  contention 
the  feilowlng  cases:  Johnson  v.  EilklnB,  00  Ey. 
164,  IS  8.  W.  448;  Roblon  v.  Walker,  82  Ky. 
60;  Hudspeth  v.  Harrison,  6  Ky.  Law 
804;  Sims  V.  Walsham  (Ky.)  7  8.  W.  567; 
Coakty  v.  Underwood  (Ky.)  18  S.  W.  7.  It 
wm  be  seen  from  an  examination  of  the  cases 
cited  that  they  are  based  upon  the  ground  tiiat 
flie  collection  of  ibe  pension  money  was  lu 
fact  made  by  the  pen^oner,  or  by  his  agent, 
and  under  his  direction,  or  that  the  investment 
or  purchase  of  the  property  subjected  was  lu 
fact  made  by  him;  and,  although  the  titlt; 
might  have  been  vested  in  others,  yet  It  was 
In  fact  the  property  of  the  penstoner.  In  the 
case  at  bar  no  such  thcts  appear,  but,  upon  the 
contrary,  the  t-betik.  was  ddlvered  and  aslgneii 
to  the  wife  as  her  absolute  separate  property, 
and  poesesBlflp  delivered  to  her,  and  that  she 
proceeded  in  her  own  right  and  name  to  pur- 
chase the  note  and  mortgage  in  contest,  and  the 
same  was  assigned  to  her  as  her  separate  es- 
tate, and  that  such  assignment  waa  made  hi 
punuanee  of  a  promlee  long  before  made  to  her, 
pertly  fw  tba  pnrpoee  of  settiement  upon  her 
for  her  benefit  and  that  of  thdr  Intent  daugh- 
ter, and  parUy  on  account  of  extra  services 
and  labor  performed  hy  ttie  wife  In  cooking, 
etc.,  for  the  hired  hands  of  the  pensioner.  As 
mriy  as  1878'the  legislature  of  this  state  enact- 
ed the  foDowlDK  statute:  *^%at  the  wagee  and 
compensation  of  married  women,  for  service 
and  labor  done  and  po^ormed  by  them.  Shall 
be  free  from  the  debts  and  contrcd^of  thebr  h«s- 
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band;  and  tbalr  emptc^en  are  allowed  to  pay 
Buch  wages  and  compensation  to  sucb  married 
women,  and  payment  to  tbem  shall  be  a  full 
discharge  and  acquittance  of  the  employer." 
Acts  1873,  p.  86.  It  would  seem  that,  to  the 
extent  of  the  value  of  the  labor  performed  by 
the  wUe,  the  property  paid  to  her  by  the  hus- 
band, even  if  llab'e  to  execution,  could  not  be 
seised  after  its  delivery  to  the  wlf^  hi  pay- 
ment of  services  rendered.  From  the  proof  In 
this  case  it  is  evident  that  the  delivery  of  the 
eheck  was  not  Intended  as  a  fraud  upon  the 
creditors,  and  cannot  be  so  held,  nor  can  it  be 
held  to  have  been  given  without  consideration. 
Ai^elleea  also  cite  Ky.  St  S  1906,  etc.,  m  the 
subject  of  gifts,  assignments,  etc^  with  the  In- 
tent to  hinder  and  delay  creditors,  and  as  to 
gifts,  etc.,  without  valuable  consideration, 
which  sections  are  the  same  as  those  In  the 
General  Statutes  in  force  at  the  time  of  the 
transaction  complained  of.  It  was  held  In 
Cosby  T.  Ross,  8  J.  J.  Marsh.  290,  that  all«u- 
ilon  of  prot)erty  not  liable  In  law  or  equity  to 
execution  is  not  interdicted  by  the  statute.  In 
I^ishy  T.  Perry,  6  Bush,  615,  it  was  held  that 
a  conveyance  of  an  exempted  homestead  could 
not  be  set  aside  as  tandulent,  not  even  when 
made  with  intent  to  prefer  one  creditor  to  the 
exdnalon  of  other  creditors.  The  court.  In  dis- 
cussing the  question,  said:  "Whatever,  there- 
fore, may  have  been  his  intention  In  making 
the  conveyance  to  Clayton,  It  could  not  be  said 
that  any  legal  right  of  appellants  was  vitdated 
by  the  conv^ance  of  property  whi(^  was  ex- 
empt from  liability  of  sale  for  their  debt." 
The  same  principle  was  again  announced  in 
Puqna  t.  Ferrell,  80  Ky.  71.  It  is  a  well-set- 
tled rule  of  law  In  this  state  that  a  creditor 
cannot  complain  of  any  dlq>odtion  which  the 
debtor  may  make  of  pn^»erty  exempt  from  ex- 
ecution, and  It  matters  not  whether  such  dispo- 
sition be  made  without  consideration,  or  with 
a  fraudulent  inteit  to  cheat,  hinder,  or  dday 
creditors,  yet  no  right  accraes  to  the  creditor 
to  subject  such  property.  It  Is  perfectly  man- 
ifest that  die  check  In  the  hands  of  the  pen- 
sioner could  not  have  been  reached  any  pro- 
cess of  law,  or  In  any  manner  sobjected  to  the 
payment  of  appellees'  claim,  but  was  at  the 
time,  by  a  provision  of  the  Revised  Statutes  of 
the  United  States,  absolutely  free  from  the 
claims  of  appellant's  creditors,  and  he  there* 
fore  had  a  right  to  dispose  of  it  in  such  manner 
as  to  him  seemed  proper. 

It  results  from  the  foregoing  that  the  court 
erred  in  rendering  the  judgment  In  favor  of 
appellees,  appealed  from  by  the  appellants. 
That  Judgment  Is  therefore  reversed,  with  di- 
rections to  dismiss  plaintiff's  petition  so  far  as 
it  attempts  to  subject  the  note  or  mortgage 
purchased  by  the  appellant  A.  A.  Falkenburg. 

As  to  the  Hnmerson  mortgage,  sought  to  be 
subjected  to  the  payment  of  plalntifTs'  claims. 
It  seems  to  us,  taking  all  the  proof  hito  consid- 
eration, that  we  are  authorized  to  conclude  that 
B.  S.  Falkenburg  paid  for  as  much  as  $250  of 
that  mortgage,  and  to  that  extoit  It  should 
iiave  been  subjected  to  the  payment  of  jdaln- 


tlffs*  dalms.  The  judgment  on  the  cross  ap- 
peal is  therefore  reversed  to  that  extent,  and 
the  case  Is  remanded,  with  the  further  direc- 
tion to  the  court  below  to  adjudge  to  plaintiffs 
a  Hen  on  the  property  mentioned  in  the  Hnmer- 
son mortgage  to  the  extent  of  $250,  with  in- 
terest from  28th  d^  of  July,  1891,  which  lien, 
however,  wUl  be  of  equal  dignity  only  with  the 
lien  sectu«d  for  the  balance  of  said  note.  The 
appellees  must  pay  all  the  costs  in  the  court 
below  exc^t  the  cost  Incident  alone  to  the 
contevt  about  the  Humerson  mortgage,  and  all 
the  costs  in  this  court  Guiae  remanded  for 
further  iwoceedlngs  omdstent  with  tbla  opin- 
ion. 


BBBGHBTBR  et  aL  T.  GREENUP  CX>UNTY. 
(Court  of  Appeals  of  Kentucky.  Jan.  8,  1888.) 
Iktoxioatiho  Lkjoors— Repb*!,  of  Btatdtb— Re- 

COVBBT  of  FaTMBMTB. 

1.  Act  April  21,  1888,  permitting  Gre«nu[> 
county  to  collect  as  a  liqn<v  license  a  sum  nor 
exceeding  $100.  with  a  provision  that  the  trus- 
tees of  a  town  iQ  said  county  should  not  collect 
from  persons  paying  the  county  tax  a  sum 
sreater  than  one-half  that  amount,  was  re- 
pealed by  implication,  not  only  as  to  the  mnnlc- 
ipal  license,  but  as  to  the  county  license,  by 
Ky.  St  I  3704.  part  of  charter  of  cities  of 
sixth  class,  providinK  that  the  Uqnor  license  in 
such  cities  shall  not  be  less  than  f  ISO,  nor  more 
than  $500,  and  that  the  board  of  tmsteea  shall 
have  the  right  to  refuse  to  grant  licenses,  in  its 
discretion. 

2.  A  payment  of  a  liquor  license  under  pro- 
test, to  avoid  the  penalties  of  the  statnte,  is  not 
such  a  voluntary  payment  as  will  prelude  its 
recovery,  no  practical  mode  being  provided  for 
resisting  payment 

Appeal  from  drcnit  conit,  Grecirap  county. 

"Not  to  be  offldaUy  rc^iorted." 

Action  U.  H,  Bavmeyer  and  others 
against  Greenup  county  to  recorer  payments 
made  to  defendant  for  liquor  Ucemes.  Judg- 
ment for  defendant,  and  plaintiffs  iwpeaL  Re- 
Tersed. 

W.  J.  Worthlngton,  for  appellants.  J.  B. 
Bennett  and  W.  J.  A.  Bardin,  for  aK>ellee. 

DU  RBLLE,  J.  By  an  act  approved  April 
21,  1888,  repealing  the  local  option  law  there- 
tofore applicable  to  Greenup  cotmty,  the  coud- 
ty  was  permitted  to  cbai^  and  collect  as  a 
license  for  the  sale  of  liquors  a  sum  not  ex- 
ceeding that  charged  by  the  state  as  a  license 
for  the  same  purpose,  viz.  $160,  with  a  provi- 
sion that  the  trustees  of  a  town  In  said  county 
should  not  charge  and  collect  from  person^ 
paying  the  county  tax  a  sum  greater  than  one- 
half  of  the  sum  charged  by  the  state  tor  n 
license  to  retail  liquors.  The  appellantB  were 
engaged  In  retailing  liquors,  and  from  year  to 
year  paid  the  license-fee  Imposed  1^  the  act 
referred  to,  until  1894,  In  which  Tear  th^  palO 
under  protest,  claiming  that  the  act  was  re- 
pealed by  the  act  for  the  government  of  cities 
of  the  sixth  class  (section  3704,  Ky.  St,  mbsec. 
4).  That  section  provides  that  the  license  tax 
to  sell  eplrltuoaB,  vinous,  or  malt  liq.uora  in 
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•ncli  dties  ehall  not  be  le»  tiUin  flDO,  nor 
more  than  $500,  with  a  provision  that  the 
granting  of  UcenseB  should  be  under  the  exclu- 
«lTe  control  of  the  board  of  troBtees,  which 
might  refuse  to  grant  licenses,  In  Its  discretion. 
At  the  November  term,  1896,  of  the  fiscal  court 
of  Greenup  county,  the  appellants  made  appli- 
cation for  the  refunding  of  the  amonnts  paid 
by  them  as  connty  license  fees,  which  was  re- 
fused, and  they  ttaweapon  brou^^t  suit  In  the 
circuit  court  to  recorer  the  soma  so  paid  by 
them. 

The  question  first  presented  for  decision  Is 
'whether  the  act  of  1888  was  repealed  by  sec- 
tion 3704,  Ky.  St  It  Is  contended  on  behalf 
of  the  county  that,  whfle  section  3701  undoubt- 
edly repeals  that  portion  of  the  act  which  pro- 
vides for  the  payment  of  municipal  license, 
there  Is  nevertheless  no  inconsistency  between 
the  section  and  that  part  of  the  act  which 
provides  for  the  payment  of  a  county  license, 
and  the  doctrine  Is  relied  on  that  this  court 
should  not  adjudge  an  act  repealed  by  Impli- 
cation. But  we  think  the  section  is  so  easen- 
tlally  Inconsistent  with  the  proviso  of  the  act, 
and  with  Itfc  whole  intent  and  purpose,  as  to 
necessitate  the  conclusion  that  the  repeal  of 
the  whole  act  was  Intended.  The  old  act  re- 
quired  the  license  to  be  granted  to  a  person 
of  good  character,  upon  the  payment  of  the 
amount  provided;  the  new  act  gives  alxsolute 
discretion  to  the  board  of  trustees  to  refuse 
the  municipal  license.  The  old  act  provided 
tbat  the  municipal  license  should  not  be  over 
half  the  amount  of  the  connty  license;  the 
new  act  provides,  peremptorily,  tbat  the  mu- 
nicipal license  shall  not  be  less  than  the 
amount  provided  by  the  old  act  for  the  county 
license.  In  our  opinion,  tbat  part  of  the  act 
of  1888  which  provides  for  a  county  license  is 
dependent  npon  the  proviso  with  regard  to  the 
municipal  license,  and  the  whole  act  is  there- 
fore repealed  by  section  3704. 

Bat  It  is  Insisted  that  the  demurrer  to  the 
petition  was  properly  sustained,  because  the 
amounts  were  paid  voluntarily.  It  Is  trae 
that,  ordinarily,  a  voluntary  payment  of  a 
tax.  In  a  case  where  there  Is  do  power  of  dis- 
traint and  sale  of  the  goods  of  the  taxpayer, 
canDOt  be  recovered;  but  in  this  case  there  ex- 
isted the  duress  of  the  provisions  of  the  penal 
statute,— a  duress  probably  much  more  effect- 
ive than  the  fesr  of  mere  distraint  of  goods. 
As  said  in  the  case  of  C^ty  of  Louisville  v.  An- 
derson, 79  Ky.  344,  cited  with  approval  in 
Broner  v.  Town  of  Stanton  (opinion  filed  De- 
cember 14.  1887)  43  S.  W.  411,  the  appellant 
"is  not  presumed  lo  know  more  than  those 
who  constitute  the  legislative  and  ocecutlve 
departments  of  the  government  under  which 
be  lives,  whether  state  or  municipal."  The 
appellants,  under  the  act  of  18SS,  had  no  prac- 
tical mode,  at  the  time  of  the  demand,  for  re- 
sisting its  payment.  See  Fechelmer  v.  City 
of  LonisvOle,  84  Ky.  306,  2  S.  W.  65.  We  re- 
gard the  Broner  Case,  above  cited,  as  decisive 
of  this  question.  Ja^ment  reversed  for  fur- 
ther proceedings  consent  with  this  opinion. 


WHITE'S  ADJTR  t.  WHITE'S  ADM  R. 
(Court  of  Appeals  of  Kentucky.    Jan.  5,  1898.) 
Fitment  os  Note— Bcpficienot  or  Evidbncb. 

It  is  incaml>ent  on  defendant  to  show  that 
payments  claimed  as  a  credit  were  made  on  the 
note  sued  on. 

Appeal  from  circuit  court,  Allen  county. 

"Not  to  be  officially  reported." 

Action  hj  W.  W.  White's  administrator 
against  W.  D.  White's  administrator  on  a 
note.  Judgment  tor  plaintiff,  and  defendant 
appeals.  Affirmed. 

Wilklns  &  Bradbum  and  W.  L.  Porto*,  for 
Appellant.    Louis  McQuown.  for  appellee. 

PATNTBR.  J.  The  question  In  this  case  Is 
whether  the  two  payments  which  the  appel- 
lant made  to  the  Intestate  were  made  on  the 
note  upon  which  this  action  was  brought  It 
was  Incumbent  on  the  appellaiU  to  show  that 
the  payments  were  so  made.  No  one  testified 
tbat  the  payments  were  made  oa  the  note. 
The  evldoice  which  wu  tiered  by  the  ap- 
pellaot  also  tended  to  establish  the  fact  that 
W.  D.  White.  St  the  time  of  his  death,  was' 
Indebted  to  W.  W.  White  In  soms  ottier  than 
the  note  In  suit  It  does  not  q^ear  that  the 
sums  paid  were  directed  to  be  applied  as  a 
credit  on  the  note,  and  It  does  appear  that 
they  were  not  so  applied  by  W.  W.  White. 
We  are  not  inre;pued  to  bold  that  Uie  court 
below  erred  In  charging  the  note  to  Tbonutf 
White  In  the  settlement  of  his  grandfather's 
(W.  W.  Whitens)  estate.  The  judgment  Is  af- 
firmed. 


UATB  AI>M*R  V.  BURNS  et  al. 

(C!onrt  of  Appeals  of  Kentucky.   Jan.  8,  189&) 

Appeal  asto  Brbdr— Weight  Oitbh  Cdakoblt- 
i<OR*a  JonoMBKT— Application  of  Patmbkt. 

1.  While  the  opinion  of  the  court  below  In  an 
equity  case  is  entitled  to  some  consideration, 
the  rale  that  the  jud^eat  will  not  he  reversed 
unless  flagrantly  against  the  evidence  does  not 

e  application  by  a  receiver  of  a  payment 
In  accordance  with  the  direction  of  the  debtor 
will  not  be  disturbed,  after  the  receiver's  death, 
on  the  ground  of  mistake  of  the  debtor  in  thi-' 
direction,  in  the  absence  of  clear  and  con- 
vincing proof  of  such  mistake 

Appeal  from  clrcalt  court.  Floyd  county. 

"Not  to  be  oflSclolly  reported." 

Action  by  M.  S.  Bums,  receiver,  against  R 
C.  May  and  others,  on  a  promissory  note. 
Judgment  for  plaintiff  against  Samuel  J. 
May,  administrator  of  T.  J.  May,  for  the 
amount  of  a  payment  made  to  T.  J.  May  on 
the  note;  and  Samuel  J.  May,  administrator, 
dppeals.  Reversed. 

I  W.  S.  Pryor,  0.  P.  Chenault,  and  R.  T. 
I  Bums,  for  appellant  Jaa.  Ooble  and  Stew- 
I  art  &  Stewart  for  appdleee. 

GUFFT,  J.  Thomas  J.  May  was  receiver 
of  the  Floyd  circuit  court  and,  as  such  re- 
ceiver, was  directed  to  loan  out  certain  mon- 
eys which  came  to  his  hands  In^e  suit  of 
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DaTidMB  acmliist  mmeod  aR]l«  etc^  antf  also 
Id  the  salt  «f  H.  J.  Spradlin  B«aiiist  George 
H.  Spradilo,  etc.  It  ai^ars  from  this  rec- 
ord that  be  kwjied  certain  sums  of  each 
fund  to  the  appellees  W.  H.  Mmj  U  Co..  and 
afterwards  the  said  receiver  died,  and  the 
appellee  M.  S.  Bum*  was  appointed  recelrer 
Id  the  place  of  said  Hay;  and  there  came  to 
his  hands  the  note  or  boDd  sned  on  herein, 
which  appears  to  hare  been  execirted  bj  B. 
C.  Mar,  with  W.  H.  liar  T.  R.  May  aa 
Bureties,  for  the  sum  of  (3&3J2St  which  boDd 
was  payable  12  months  after  date,  aad  dat- 
ed the  30tb  day  of  October,  18^  and  signed 
by  the  several  obligors.  The  appellee  Burns, 
as  receiver,  instituted  an  action  in  the  Floyd 
circuit  conrt  against  the  obligors  In  the  said 
bond,  seeking  to  recover  the  amount  there- 
of. The  substance  of  the  defense  was  a  pay- 
ment of  WOO  made  by  check  drawn  by  W. 
H.  May  &  Co.  In  favor  of  said  T.  J.  May  on 
the  Catlettsburg  Bank,  which  was  Inclosed, 
as  alleged,  In  a  letter  to  T.  J.  May.  The  ap- 
pellant, Samuel  J.  May,  administrator  of  T. 
.7.  May,  finally  became  a  party  to  this  suit; 
and  such  pleadings  were  filed  as  to  authorize 
n  Judgment  against  him  for  the  amount  sued 
for,  to  the  extent,  If  any,  It  had  been  paid  to 
his  Intestate  by  the  said  obligors  in  the  bond. 
The  plea  of  payment  was  denied  by  both 
Burns  and  T.  J.  May's  administrator;  and 
the  letter  from  W.  H.  May  &  Co.  to  T.  3. 
May,  Indoslng  the  check  of  May  18,  ISffi, 
was  filed,  which  reads  as  follows:  "Catletts- 
burg, Ky.,  May  18,  18^.  Mr.  Thomas  J. 
May—Dear  Sir:  Inclosed  please  find  check 
for  $400,  which  you  will  please  give  me  cred- 
it on  the  Nimrod  note.  Tours,  etc.,  W.  H. 
May  &  Oo."  The  check  reads  as  follows: 
"Prestonburg,  Ky.,  May  18,  1885.  Cattetts- 
bnrg  National  Bank:  Pay  to  Thomas  3. 
May,  or  order,  four  hundred  dollars.  $400. 
W.  H.  May  &  Co."  The  claim  of  May  A  Co. 
is  Uiat  there  was  a  mistake  In  the  letter; 
that  it  was  the  Intention  of  the  writer  to  di- 
rect the  credit  to  be  entered  upon  the  Sprad- 
llD  note  or  debt.  Instead  of  the  N'Imrod  debt, 
—hH  of  which  was  denied  by  appellee  Burns, 
and  by  T.  J.  May's  administrator.  The 
court,  upon  final  hearing,  rendered  a  Judg- 
ment allowing  a  credit  of  $400  to  May  &,  Co., 
to  be  applied  as  a  credit  on  the  note  In  suit, 
and  also  rendered  Judgment  against  T.  J. 
May's  administrator  for  the  $400,  with  In- 
terest and  the  costs  Incurred  by  May  &  Co.; 
and  from  that  Judgment  the  appellant  has 
appealed. 

This  case  was  properly  transferred  to 
equity;  hence  no  bill  of  exceptions  or  mp- 
tton  for  new  trial  was  necessary.  We  do  not 
concnr  iD  appellees'  contention  that  the  rule 
of  this  court  Is  not  to  reverse  the  Judgment 
of  the  chancellor,  ta  an  equity  case,  nnless 
his  Judgment  Is  fiagrantly  against  the  evi- 
dence. The  rule  Is  well  settled,  and  has 
often  been  announced,  that  this  court  will 
consider  the  evidence  hi  such  cases,  and  ad- 
judge according  to  Its  conviction  of  the  truth 


of  the  natters  iDwdved;  always,  howmrer;  re* 
membetinc  that  the  opinion  of  the  conrt  be- 
low is  entitled  to  some  coa^deration. 

Diere  Is  some  contention  as  to  the  compe- 
tency of  ttie  evidence  of  B.  C.  and  T.  R. 
May,  as  well  as  other  witnesses.  It  seems 
that  the  court  excluded  the  deposition  of  W. 
H.  May,  and  appellees  do  not  Insist  tbat  his 
deposition  should  be  considered.  It  to  not 
perfectly  clear  to  what  extent  the  court  ex- 
cluded the  deposition  of  B.  C.  May.  It  ap- 
pears from  the  pleadings  of  both  parties  in 
this  action,  aa  well  aa  the  testimony  of  B.  C. 
May,  tliat  T.  J.  May  did  hold  a  note  or  bond 
porportiDg  to  have  been  executed  by  the 
three  Mays,  oonstltntlng:  the  firm  of  W.  H. 
May  &  Co..  and  that  T.  J.  May  did  In  tact 
enter  a  credit  on  said  bond  for  the  said  $400 
check.  It  must  be  conceded  that  It  would 
require  very  clear  and  convincing  proof,  aft- 
er the  death  of  T.  J.  May,  to  authorise  the 
conduslon  that  tlie  mistake  was  made  as 
claimed,  aad  that  T.  J.  May,  knowingly  or 
otherwise,  mlsapproin-lated  the  $400  check. 
The  teetlmoDy  of  DavidsoD  Is  to  the  ^Bect 
that  T.  J.  May  showed  the  diecS;  and  letter 
to  him,  and  said  that  May  had  made  a  mis- 
take; but  he  does  not  undertake  to  state 
what  disposition  T.  J.  May  made  of  the 
check,  or  to  what  debt  It  should  have  been 
applied.  This  teettmony  of  Davidson  la  the 
enly  testimony,  except  that  of  B.  O.  May, 
that  at  all  tends  to  sustain  the  daim  of  the 
misapplication  of  the  payment  If  we  con- 
sider B.  C.  May's  deposition  as  competent,— 
and  bnt  little  of  it  is  competent.— It  appears 
that  he  wrote  the  totter,  and  we  think  U 
also  sattofactorlly  appears  that  he  wrote  It 
at  the  instance  or  suggestion  of  W.  H.  May: 
and  B.  C.  May  teatlSed  tbat  be  did  not  know 
of  the  extotenoe  of  the  $400  note  exeeoted  Id 
tiie  Nimrod  Hall  case,  purpcntlDg  to  have 
been  signed  by  him  and  T.  R.  May,  until  Im^ 
after  the  transmtoslon  of  the  cbeck;  and  his 
proof  tends  to  show  that  W.  B.  May  had  bor- 
rowed that  money  for  his  own  use,  or  at 
least  had  signed  the  names  of  B.  C.  and  T.  B. 
Mhy  to  It,  without  authority  to  do  so.  It 
appears  from  the  deposition  of  the  cashier 
of  the  Catlettsburg  Bank  that  the  check  1b 
question  was  paid,  and  chorged  to  the  in- 
dividual account  of  W.  H.  May.  If  we  were 
to  .consider  the  deposition  of  W.  H.  May  Id 
the  case  at  all,  it  would  show  that  he  had 
Indtvldnally  made  arrangements  with  the 
bank  to  honor  the  check;  but  leering  hto  tes- 
timony entirely  out  of  the  case,  and  ^Iviog 
credit  to  the  statement  oC  B.  C.  May  that 
the  $400  bond  was  unknown  to  blm,  and  ex- 
ecuted without  his  authority,  it  seems  per- 
fectly clear  that  it  was  the  debt  of  W.  R 
May,  and  for  that  reason  he  arranged  with 
the  bank  to  honor  the  check;  and  that  also 
accounts  for  the  statement  in  the  letter, 
"Give  me  credit? '  and  we  are  driven  to  the 
conclusion  that  the  letter  must  have  been 
written  under  the  direction  of  W.  H.  May. 
and  In  accordance  wltly  bis  dlreotton,  and 
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tlwt  B.  C.  May  la  mlrtakeu  now  u  to  what 
be  Intended  to  write.  Instead  of  baring  made 
a  mlatake  at  tbe  time  the  letter  was  wilt- 
ten,  which  mlataiie  is  quite  natural,  u  be 
knew  nothing  of  tbe  $400  NInund  Hall  bond, 
and  was  aware  of  tbe  existence  of  tbe  bond 
In  suit;  andt  furthermore,  he  knew  of  one 
debt,  which  be  owed  In  the  MUoiod  case, 
baring  been  paid  off.  It  Is  worthy  of  note 
that  at  the  AprU  term.  1885,  of  the  Floyd 
circuit  court,  T.  J.  May  was  ordered  to  coir 
lect  tbe  money  which  be  had  loaned  out  In 
the  Nlmrod  Hall  case;  and  it  nowhere  ai»- 
pears  that  there  had  been  any  order  direct- 
ing him  to  collect  the  money  loaned  In  the 
Spradlin  case;  and  It  also  seems  that  T.  J. 
May  had,  before  his  death,  paid  out  to  the 
proi>er  parties  all  of  the  Nlmrod  Hall  naoney 
which  bad  come  to  his  bands  as  recelvec. 
There  ts  no  proof  at  all  that  T.  J.  Hay  was 
erer  directed  to  apply  tbe  $400  in  question  to 
the  payment  of  the  note  in  suit,  and  there 
can  be  do  question  but  that  be  dkl  apply  tbe 
check  in  question  to  the  payment  of  the  $400 
obligation  which  he  held  for  the  Nlmrod 
Hall  mott^.  The  court  erred  In  anowing 
any  credit  niwn  tbe  note  in  aiUt,  and  also 
erred  In  rendering  any  Jndgmrat  against  T. 
J.  May's  admlnlstratior  for  an^  sum  wha^ 
ever.  ITor  the  reasons  indicated,  the  jndg- 
meat  of  the  court  below  appealed  from  ts  re- 
versed, and  the  cause  remanded,  with  dlrec- 
tlona  to  set  aside  the  Judgmmt  aforesaid, 
and  for  proceedings  consistent  wttb  thla 
oplnSon. 


BROWN  BENNOTT. 

(Coort  of  Appeals  of  Kentaeky.   Jan.  5,  1898.) 

ArrsAL  akd  BnitoB— Pboobss— Mono*  ron  New 
Tut  II. 

1.  Where  process  in  the  record  appears  to 
hare  been  directed  to  a  certain  county,  a  mere 
memorandum  ot  the  clerk  to  the  effect  that  the 
direction  was  chaufred  after  he  issued  the  pro- 
cess ciianot  be  considered  a  part  of  the  record, 
for  the  puipoae  of  showing  that  the  process 
was  directed  to  a  different  county. 

2.  The  issuing  of  process  within  60  days  after 
judemeat  is  not  a  condition  precedent  to  an  ap- 
peal frcffli  an  inferior  court  to  the  circuit  court, 
ft  heinfs  snfilcient  to  file  a  copy  of  the  Judgment 
and  statement  of  costs  aud  to  execute  bond 
within  that  time. 

3.  Tbe  suSicien'7  of  the  erldeuce  cannot  be 
considered,  in  the  absence  of  a  motion  for  a 
new  trial. 

Appeal  from  circuit  court,  Fultm  county. 

"To  be  officially  reported." 

Action  by  S.  M.  Brown  agabist  Ed.  Bennett 
in  the  quarterly  court.  Judgment  to  favor  of 
plaintiff,  and  appeal  by  defendant  to  the  cir- 
cuit court  Judgment  for  defendant  in  tlie  dr- 
colt  courts  and  plaintiff  i^peals.  AIQrmed. 

M.  D.  Brown  and  John  D.  Hin.  for  appel- 
lant. Ed.  IbmnoB  and  BobtAu  ft  Thomas,  for 
flppdlee. 

HAZBLBIGG,  J.  On  July  23,  18B9,  a 
ment  was  obtained  in  ttie  quarterly  conrt  of 


Fulton  county  by  the  j^Kidlant,  Bcown,  agalnat 
the  aiQiieUee,  Bennett.  Thereupon  the  latter, 
on  September  8,  1885,  prosecuted  an  appeal  to 
the  circuit  court  by  ancntlng  the  usual  Iwod, 
and  causing  a  supersedeas  to  issue,  and  also  s 
summons  for  Brown.  In  the  drcnlt  coort 
Brown  appeared,  and  mored  the  court  to  dis- 
miss the  appeal,  Iiecause  the  summons  was 
not  Isaued  to  the  county  of  his  residence  with- 
in 60  days  after  the  roiditlon  of  the  judgment 
His  motion  was  orenuled,  and,  upon  the  law 
and  facts  being  submitted  to  tbe  court,  judg- 
ment was  rendered  for  the  appellee,  and  the 
appellant's  petitJnn  was  dismissed.  His  chief 
complaint  here  la  tbat  his  motion  to  dismiss 
the  iq;>peal  from  tbe  quarterly  court  jndgmmt 
aat^t  to  have  prevailed.  It  Is  urged  as  a  rea- 
son for  such  dismissal  ttiat  the  only  snmmoiw 
on  the  wpeal,  wtildi  Issued  within  tbe  60  daya, 
was  directed  to  Fulton  county,  while  the  resi- 
dence of  Brown  was  In  cairlatlau  county;  and 
it  Is  supposed  that  this  fact  la  shown  by  the 
following  bidocaement  made  by  the  ch;cult 
derk.  on  Hw  copy  of  tiie  ludgmmt  filed  with 
hbn,  rls.:  "Appeal  bond  execntad,  8iq»enedeas 
and  aapy  Isaued,  and  summooa  ai^  cc^y  Issued 
to  Pulton  oounty.  September  3,  188S."  When 
One  snmmans  la  examined,  however,  tt  Is  In 
Csct  addressed  to  the  sheriff  of  Ghxlstlan  coun- 
ty. There  is  a  memorandum  In  the  record  be- 
fore na  made  by  the  ^cult  clerk  to  this  ef- 
fect: 'The  above  summons  never  into  the 
hands  of  the  aberlff  of  Fulton  county,  bat  ower 
tbe  tel^ione  I  authorised  tbe  defendant's  at- 
torney, Mn  BO.  TSioma^  at  his  requecrt;  to  erase 
tbe  wwd  'FnUcm,'  and  write  tbe  word  'Ohrls- 
tlan'  Instead,  which  he  did,  and  then  sent  the 
nunmons  to  the  sheriff  of  Christian  ooonty, 
who  executed  It,"  etc.  It  does  not  aroear 
when  Ibis  cbwigp  In  tbe  summons  was  made, 
but  If  ve  treat  this  memorandum  of  the  derk 
as  part  of  tbe  record,  and  If  It  were  Important, 
in  orda  to  perfect  tihe  anteal,  that  the  process 
should,  have  been  addressed  to  Ctu-Isttan  coun- 
ty, we  think  tbe  plan  pursued  was  sufficient 
for  the  purpose.  We  cannot  r^;ard  the  memo- 
randum, however,  as  a  part  of  &e  record.  It 
Is,  in  effect,  the  testtammy  of  the  derk  an  what 
Is  nq^waed  by  coonsd  to  be  an  Important  mat- 
ter, affecting  bis  »wQ*ton  to  <i<«ni«uf  the  appeals 
and  ought  to  ban  vpeared  hi  a  blU  at  evi- 
dence. We  are  to  be  controlled  by  the  process 
Itself,  whidi  Is  directed  to  the  sheriff  of  Chrls- 
Uan  county.  While  we  have  thus  noticed  the 
contention  of  counsel,  we  do  not  regard  tbe 
Issual  of  tbe  summons  to  Christian  as  at  all 
important  The  authcritles  relied  on  by  coun- 
sel to  show  that  such  Issual  within  60  days  was 
necessaiy  are  cases  where  actions  have  been 
held  to  be  barred  by  limitation,  nnleas  tbe 
platotiff  filed  his  petition  and  caused  a  sum- 
mons to  be  Issued  before  the  e^qilration  of  the 
period  of  limitation.  Bat  It  was  so  held  be- 
cause an  action  is  commenced  by  filing  a  peti- 
tion and  by  causing  a  summons  to  be  Issued, 
etc  CIr.  Code,  {  3a  An  appeal  from  an  Infe- 
rior court  to  tbe  circuit  court,  however.  Is  takra 
by  tbe  complainant  produdng  to  the  derk  of 
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the  drcolt  conrt  a  collfled  copy  of  tbe  Judg- 
ment and  amonnt  of  costs,  and  causing  to  be 
executed  before  him  a  bond  to  the  effect  that 
the  appelant  will  satisfy  tbe  judgment  that 
may  be  raulered  on  the  appeal;  whereupon 
the  clerk  diall  Issue  an  order  to  the  judge, 
mayor,  or  justice  renderli^  the  jodgment,  to 
stay  proceedings,  and  to  transmit  Qie  original 
papers;  and  the  appellee  ^11  be  summoned, 
actually  or  constmctlTely,  to  appear  and  de- 
fend the  am>eal.  The  party  appealing  bas  done 
an  the  law  requires  blm  to  do  when  he  flies 
a  copy  of  the  judgment  and  statement  of 
amoimt  of  costs,  and  causes  tbe  bond  to  be  ex- 
ecuted. It  Is  true  that.  In  order  to  stay  further 
proceedings  below,  and  bare  a  trial  of  the 
appeal,  certain  process  must  issue;  but  it  Is 
made  the  duty  of  the  clerk  to  Issue  sucb  pro- 
cess, and  It  Is  not  made  the  appellant's  duty, 
as  a  condition  precedent  to  his  appeal,  or  as  a 
necessary  part  thereof,  to  cause  It  to  Issue. 
Appeals  to  this  court  are  granted  to  the  appel- 
lant upon  his  Sllng  in  the  office  of  the  clerk  a 
copy  of  the  Judgment  from  which  he  appeals; 
and  we  find,  further,  that,  except  when  the  ap- 
peal was  granted  beiow,  **the  appellees  shall  be 
summoned  actually  or  constmctlTely,  pnrsnant 
to  tbe  proTlsions  of  chapter  two  of  title  four, 
to  appear  and  answer  the  appeal."  And  this 
court  has  held  that  the  appeal  was  complete 
upon  filing  a  copy  of  the  judgment  appealed 
from,  and  stopped  the  running  of  the  statute 
of  limitations  on  appeals,  without  the  lasual  of 
a  summons.  Jones  T.  Flnnell,  8  Bush,  2S. 
Substantially  the  point  InTolTed  In  the  case 
before  ua  was  determined  in  Greer  v.  Spencer 
(1881)  3  Ky.  Law  Rep.  469.  Counsel  also  dis- 
cuss the  testimony  In  the  case,  but,  as  the  bills 
of  evidence  and  exceptions  were  not  filed  with- 
in the  time  allowed  by  the  trial  court,  they 
cannot  be  considered.  Moreover,  there  are  no 
grounds  or  motion  for  a  new  trial.  Helm  t. 
Coffey,  80  Ky,  76.  The  judgment  la  affirmed. 


BURDEN  T.  LUCAS  et  aL 

<Conrt  of  Appeals  of  Kentucky.   Jan.  6,  1808.) 

Statotb  of  Fbadd9 — Landloro  asd  Tenant. 

An  oral  contract,  made  in  the  fall  of  18SS, 
tor  the  renting  of  land  to  be  cultivated  in  to- 
bacco, was  not  within  the  statute  of  frauds, 
though  plaintiff  did  not  take  possession  under 
the  contract  until  March,  1880,  as  the  contract 
was  one  which  ne 'd  not  necessarily  extend  over 
a  year. 

Appeal  from  circuit  court,  Harrison  county. 

"Not  to  be  officially  reported." 

Action  by  James  Burden  against  Joseph 
Lucas  and  others  to  recover  damages  for 
breach  of  contract.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  KeTersed. 

Swlnford  &  Evans,  for  appellant  J.  T. 
Simon,  for  appellees. 

DU  RELLE,  J.  The  appellant  brought  suit 
for  damages,  alleging  tbat  In  the  year  1889 
he  rented  from  aM>eUeeB  eight  acres  of  land, 


to  be  cultivated  in  tobacco;  that  by  the  terms 
of  his  contract  (he  appellees  were  to  f  unilsh 
bam  room,  and  appellant,  was  to  do  tbe 
work  of  raising  the  tobacco,  wblch  was  to 
be  equally  divided  In  bulk.  It  was  further 
alleged  that  appellees  agreed  to  pay  appel- 
lant any  damage  he  might  sustain  by  rea- 
son of  th^  failure  to  furnish  bam  room; 
that  appelant  complied  with  his  contract  In 
every  particular,  and  app^Iees  recognized 
the  same  and  accepted  part  of  the  crop  of 
tobacco.  The  damage  to  the  tobacco  was 
alleged  to  have  resulted  from  appeUant'a  be- 
ing compelled  to  leave  It  out  In  tbe  weather, 
whereby  It  became  weather-beaten  and 
frosted  in  sucb  manner  as  to  cause  the  dam- 
age. By  a  second  amended  petition,  filed 
after  an  answer  and  counterclaim,  the  ap- 
pellant alleged  that  tbe  agreement  was  made 
In  the  fall  of  ISSS  as  to  the  terms  of  the 
rental,  and  consummated,  on  or  about  the 
1st  of  March,  18S9,  by  appellant  taking  pos- 
session of  the  land  and  premises  agreed  on. 
After  the  filing  of  the  answer,  a  demurrer  to 
the  petition  was  Interposed  and  sustained  by 
the  trial  court.  The  principal  reason  given 
in  tbe  brief  la  support  of  this  ruling  is  that 
the  petition  as  amended  was  bad,  under  the 
statute  of  frauds.  We  are  unable  to  see  the 
force  of  this  objection.  Even  by  the  peti- 
tion as  amended  the  second  time,  the  term 
of  rental  does  not  necessarily  extend  beyond 
a  year;  and  the  well-settled  rule  Is  that, 
where  the  contract  need  not  necessarily  ex- 
tend for  over  a  year,  It  Is  not  within  the  In- 
hibition of  the  statute.  For  the  reasons 
given  the  Judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  set  asidt> 
the  order  sustaining  the  demurrer,  and  for 
further  proceedings  consistent  with  this 
opinion. 


SUTTON  V.  KENTUCKY  LUMBER  CO. 

(Court  of  Appeals  of  Kentucky.   Jan.  7,  1898.) 

EviDRSCE— Parol  Tbstimoxt  to  Add  to  Writ- 
ing. 

Plaintiff  and  defendant  having  entered  in- 
to a  written  contract  whereby  plaintiff  was  to 
cut  and  haul  timber  from  defendant's  land  in- 
to the  channel  of  a  certain  stream,  for  which 
defendant  was  to  pay  plaintiff  a  certain  sum 
per  thousand  feet,  plaintiff  cannot,  without  an 
allegation  of  fraud  or  mistake,  recover  dam- 
ages for  breach  of  an  oral  agreement  alleged  to 
have  been  made  by  defendant  at  the  same  time 
to  furnish  the  right  of  way  for  a  tram  road 
from  the  land  to  the  stream,  parol  evidence  not 
being  competent  to  vary  or  add  to  the  writing. 

Appeal  from  circuit  court,  WhlHey  coun^. 

"Not  to  be  officially  reported." 

Action  by  J.  P.  Sutton  against  Uie  Ken- 
tucky Lumber  Company  to  recover  damages 
for  breach  of  a  contract  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Stout  &  Caddell,  C.  W.  Lester,  and  Oeo.  P. 
Johnson,  for  appellant.  R.  D.  Hill,  for  ap- 
pellee. ^  I 
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PATNTEB,  J.  This  action  wflfl  brought 
for  the  alleged  Tlolatlon  of  a  contract  which 
was  entered  into  on  or  about  the  :!Oth  of  Oc- 
tober, 1891,  and.  In  the  language  of  the  pe- 
tition, *'a  part  of  which  contract  waa  In  writ- 
ing and  part  not  In  writing."  It  appears 
from  the  allegations  of  the  petition  that  the 
contract,  as  reduced  to  writing.  Is  substan- 
tially aa  follows:  That  the  plaintiff  was  to 
cat  and  haul  into  the  channel  of  Martin's 
Fork  of  Cumberland  rlrer  certain  timber 
then  owned  by  the  def«idant  on  the  waters 
of  Bobb'8  creek,  on  the  lands  of  Calvin 
Howard,  Andrew  Howard,  and  others,  for 
which  defendant  was  to  pay  tbe  plaintiff  a 
certain  price  per  thousand  feet,  the  logs  to 
be  cut  certain  dimensions,  the  work  to  be 
completed  within  two  year*  from  October  22, 
laW-  There  were  ailegattons  as  to  the  man- 
ner of  the  ezefMitlon  of  the  work,  but  they 
are  mmecessary  to  be  stated  here.  It  Is 
allied  that  all  the  above  mattns  were  r^ 
daced  to  wrlttaig  and  signed  by  the  parties. 
The  plalntur  then  proceeds  to  allege  that, 
"at  the  same  time,  It  was  agreed,  not  In 
writing  that,  to  enable  plaintiff  to  do  and 
form  bis  part  of  the  said  contract,  a  tram 
road  would  bare  to  be  built  for  a  oonsld- 
«rable  distance  from  Bfartln's  Fork  to  the 
lands  where  said  timber  was  stan^ng,  a  por- 
tion of  whldi  tram  road  had  already  been 
iinllt  and  right  of  way  secured  for  some  dis- 
tance more;  asid  the  defendant  RgneA  that 
the  plaintiff  should  bsTe  the  use  of  the  tram 
road  already  boUt,  and  It  wu  Immediately) 
or  within  a  reaaonaMe  time,  and  as  aocm  as 
plaintiff  would  need  to  use  It,  to  furnish  the 
right  of  way  orer  the  lands  of  others,  and 
plaintiff  was  to  boUd  said  tram  road  for 
the  use  of  It  for  the  remainder  of  the  dis- 
tance necessary  to  reach  said  timber.  •  *  * 
That  a  tram  road  was  alMolntely  necessary 
for  him  to  perform  his  part  of  said  contract, 
and  said  contract  was  made  and  entered  in- 
to hhTii^  reference  to  the  existence  of  audi 
tram  road,  the  residue  of  w4ilcb  was  buUt 
on  right  of  way  procured  and  to  be  procured 
for  that  purpose  for  defendant"  It  ts  fur^ 
tbet  alleged  that  he  equipped  himself  for  the 
purpose  of  complying  with  the  contract,  and 
out  a  considerate  amount  of  the  timber, 
some  of  wlilch  he  delirered;  that  be  notified 
the  defendant  that  he  was  ready,  willing, 
and  able  to  comply  with  his  contract  when 
it  procured  for  him  the  right  of  way  for  the 
tram  road,  but  the  defendant  refused  and 
failed  to  do  so,  and  be  was  thna  forced  to 
abandon  Us  contract.  In  consequence  of 
which  he  suffered  great  toss  and  damages. 
It  la  unnecessary  to  set  out  the  particular 
itema  of  damage  as  alleged  in  the  petition. 
Tlie  allegations  of  the  petition  show  that 
there  was  but  oDe  contract  between  these 
partlea,  and  that  there  is  a  writing  signed  by 


the  parties  which  purports  to  be  the  evidence 
of  the  contract  between  them  with  reference 
to  cutting  and  dellTertng  the  timber.  Am 
plaintiff  agreed  to  cut  and  deliver  the  timber, 
and  as  the  tram  road  Is  alleged  to  have  t>een 
essential  to  enable  him  to  comply  with  his 
part  of  the  contract.  It  was  exceedingly  Im- 
portant that  there  should  have  been  Incorpo- 
rated In  the  writing  that  part  whlt^  required 
the  plaintiff  to  famish  the  right  of  way  upon 
which  to  construct  the  tram  road.  It  Is  not 
alleged  that  a  failure  to  incorporate  this  al- 
leged part  of  the  contract  In  the  writing 
was  the  result  of  mistake  or  fraud.  There 
Is  an  absence  of  any  allegation  to  that  efCect 
The  question  arises,  then,  did  the  plaintiff 
show  himself  entitled  to  any  relief  for  the 
violation  of  that  part  of  the  contract  which 
it  is  alleged  was  not  embraced  In  the  writ- 
ing? The  written  memorial  Is  the  best  evi- 
dence of  the  contract,  and,  in  the  absence  of 
any  averment  that  part  of  It  was  left  out  by 
mistake  or  fraud.  It  Is  presumed  to  contain 
the  whole  contract.  Stokes  v.  Warren,  3 
Bush,  841.  It  Is  not  proper  to  allege,  nor 
la  parol  evidcDce  admissible  to  prove,  a  con- 
tract different  from  that  which  Is  evidenced 
by  the  writing,  unless  fraud  or  mistake  is 
eatabUsbed  In  this  eiecutk>n.  Wight  v.  Rail- 
road Co.,  16  B.  Mon.  8.  19ie  writing  which 
was  executed  as  the  evidence  of  the  contract 
imports  legal  obHgatlon,  without  any  un- 
certainty aa  to  the  object  or  extent  of  the 
engagement  of  the  parties,  and  It  must  be 
presumed  that  the  whole  i^reement  of  the 
parties  was  redticed  to  writing.  McKegney 
V.  Wideklnd,  6  Bush.  110.  That  part  of  the 
contract  which  Is  alleged  not  to  be  In  writ- 
ing Is  Inconsistent  with  the  terms  of  the 
writing,  because  under  it  the  plaintiff  was  to 
deliver  the  timber  into  tbe  channel  of  Mar- 
tin's Fork,  for  which  he  was  to  be  paid  a  giv- 
en sum  per  thousand  feet  for  the  timber  thus 
delivered.  This  Imports  that  the  plaintiff 
was  to  Biqiply  the  means  at  transporting  the 
timber  from  the  place  where  It  was  situ- 
ated to  the  place  wbere  It  was  to  be  deliver- 
ed. While  the  allied  parol  agreement  re- 
quired the  defendant  to  incur  the  expense  of 
famishing  rights  of  way  for  the  tram  road, 
to  facilitate  the  delivery  of  the  timber,  the 
plaintiff  having  failed  to  aver  that  the  alleg- 
ed agreement  to  furnish  the  right  of  way 
for  the  tram  road  was  not  Incorporated  in 
the  written  memorial  of  the  contract  as  the 
result  of  mistake  or  fraud,  the  petition  did 
not  state  a  cause  of  action  ^ataurt  the  de-* 
fendant  In  view  of  tiie  conclusion  we 
have  reached,  it  is  unnecessary  to  determine 
whether  the  petition  was  defective  in  fall- 
ing to  allege  that  the  parol  part  of  the  con- 
tract was  to  be  performed  within  one  year. 
The  court  properly  sustained  the  demurrer 
to  the  petition,  and  the  Judgment  is  affirmed. 
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PmoxnuTu  CAV9m^Rus.aatM-Sma»  at  Pki- 

▼ATB  C'HOSSIXaS— COSTMBtTIORI  SIlQUOSRO*. 

L  l!he  failure  to  fire  a  aigaal  of  tb*  approadi 

of  a  train  to  a  public  crossing  was  not  the  prox- 
imate  cause  of  the  fright  of  plaiatitTs  Qorse 
after  she  had  crossed  the  track  at  a  prirtfte 
ccoBsing  a  mile  distant 

2.  It  is  not  iacunibent  on  trainnni  to  eire 
any  signal  or  slacken  speed  on  the  approach  of 
a  train  to  a  i»rivate  crossing,  and  failure  in 
this  respect  is  not  gencrallj  negligence. 

3.  The  failure  of  plaintiff,  as  she  traveled  in 
an  open  buggy,  Id  a  high  wind^  tor  300  or  400 
yards,  parallel  with  a  railroad  track,  to  look 
alonff  toe  line  of  the  road  before  attempting  to 
cross  it.  was  Mgligence  directly  oontribntiae 
to  the  fright  of  her  norae  after  ah*  bad  croased 
the  track. 

4.  The  opinion  of  the  conrt  on  a  former  ap- 
paaJ  ia  the  laiw  of  the  ease. 

Appeal  from  drenlt  court,  Marlon  county. 

"Not  to  be  officially  reported." 

Action  by  TV.  8.  Snrrant  and  Jennie  Survant 
against  the  LoulsTlIle  &  NashTllle  RallToad 
Company  to  recorer  damages  for  personal  In- 
Jniles.  Judgment  (or  j^jUntUFs,  aikd  defend- 
ant ai^eals.  Reversed. 

Lisle  &  McCbord  aod  H.  W.  Beqc^  fn*  ap- 
pellant laCe  a.  Feoce,  for  appeUeea. 

BUBNAM.  J.  Ob  tfce  lltk  day  aC  Deesn- 
ber,  1882,  8«^e»  Jennie  Snrvaat  Ured  with 
ber  husband  and  family  at  Nortb  Fork,  a  sta- 
tlon  on  tbe  KnozTille  Brancb  of  ttie  Lautak 
viUe  dc  NaahTiUa  Bailtoad.  On  tbe  atternoon 
of  that  6&S,  she  started,  wiUi  ber  two  Utfle 
boys.  In  a  buisy,  to  so  to  Gmrel  Switch,  an- 
other station  en  tbe  Louisville  ft  NashTiUe 
Uallroad,  distant  about  tbree  miles  by  tbe  cov 
dlnary  tunplke  load,  but  which  could  be 
reached  In  about  half  that  distance  by  travel- 
ing about  one-third  of  tbe  way  tbroqgh  the 
farm  of  Mrs.  Pipes,  and  tbe  balance  of  the 
way  over  tbe  rlgbt  of  way  of  appellant  It 
was  a  cold  day.  and  a  high  wind  was  blowing. 
Her  son.  a  boy  about  14  years  of  age,  was 
driving.  After  traveling  for  about  400  or  BOO 
yards  through  the  Pipes  farm,  as  she  went 
down  tbe  descent  leading  to  the  right  of  way, 
after  coming  out  of  tbe  Pipes  gate,  she  tee- 
tides  that  she  stopped,  loolced,  and  listened  to 
learn  If  any  train  was  comliV'  Seeing  no 
signs  of  any  train,  she  went  oat  onto  the  right 
of  way,  and  drove  a  distance  of  400  or  500 
yards  over  the  rl;;ht  of  way,  parallel  to  the 
railroad  track,  acd  very  close  to  It.  until  she 
arrived  opposite  a  private  form  crossing,  whldi 
had  been  constructed  by  the  railroad  company 
for  the  benefit  of  the  Pipes  farm  at  tbe  time 
the  railroad  was  originally  built  Then,  with- 
out looking  back  along  the  trade,  ^e  started 
to  cross  the  railroad  track,  and.  after  she  had 
gotten  onto  the  crossing,  she  discovered  a 
train  ai^roachtog  distant  at>out  30  yards  from 
ber,  and  heard  the  locomotive  give  several 
sharp  blasts  from  Its  whistle,  which  frightened 
ber  horse,  and  made  It  spring  forward,  and 
dash  the  buggy  against  a  telegraph  pole  that 


stood  at  tbe  intersect  lea  of  the  nflmad  bed 
and  tbe  flU  made  for  tbe  cresefns.  abeat  2& 
feat  tram  the  railroad  track.  She  anA  ber 
ddldrcn  were  tlixown  «ut  of  ttn  boggy,  «Dd, 
aa  a  rea^  of  tte  fUI,  ake  rcetfred  aome 
bmiaai  on  her  body,  and  abe  bad  not  beea 
well  since.  The  teatimoay  «f  ttw  physidans 
wto  weve  wUncases  teada  to  ahow  that^  snb- 
ssqecDtly  to  tbls  time,  abe  w«b  oflUcted  with 
a  aerlous  wab  trouble,  which  was  pvebably 
traceable  to  the  fall  or  shock  leoeived.  After 
tiie  train  pasaed.  she  got  op,  and  walked  on,  a 
distance  of  aimt  three-<inartcn  aC  a  mSta,  to 
Qravel  SvttclL  She  teetUtee  tbat  ebe  ww  fa- 
miliar wUih  tbe  suanlng  «C  the  tnMn  ever  ifee 
road,  and  that  sha  knew  it  waa  about  the 
tine  when  bett  a  passenger  and  a  fkcte&t 
tjaaln  were  dse  at  tbe  eroaslng.  Tbe  train 
wtJefa  frightooed  ber  hotse  came  Item  the- 
same  dlrectWn  from  wMcb  she  was  toanUiur. 
and  was  a  throogh  freight,  going  at  about  SO 
railea  as  hoar;  and  did  not  stop  at  either  North 
Ferk  «r  Gtaroval  Switch. 

Thk  Is  the  second  appeal  which  baa  been 
takes  from  lodgments  of  the  lower  cmvt  to 
tUs  case,  and  we  have  carefully  reed,  fia  oea- 
oectlon  with  this  recond.  tbA  record  «f  tlie  fbr- 
mer  appeal,  md  find  the  flactn  aa  detailed  op- 
on  tiic  two  tilals  to  be  subotsntlally  tbe  saae. 
In  the  oilnfam  deUrered  by  Jndge  (Ivlgley  en 
the  Daruer  ivpeal,  this  court  said:  "There  la 
no  evidence  ttat  tibe  aura  was  MgbtsMd  be- 
fore tbe  creasing  waa  reached  or  aftor  ibe  get 
upon  it,  bnt  raliieF  that  ^le  got  frightened  aft- 
er  the  croeeteg  waa  mode,  and  while  she  was 
oa  thla  paralM  road  orer  the  defendantfa  right 
of  way;  nor  Aoee  the  erldenoe  todteate  that, 
after  the  perllona  omdltten  of  the  appellee  was 
dlsoovered  by  the  engineer  In  chaqre  ef  the- 
traln,  he  or  any  of  the  other  employfis  tbveon 
dtd  that  wlilch  tiMy  ahonld  not  bave  done,  or 
omitted  to  do  that  which  lli^  rimld  bare  dene, 
in  the  line  of  their  duty,  to  avoid  tbe  danger. 
If  any,  to  the  plahitiff."  27  &  W.  lOIM.  Oft 
that  appeal,  as  on  this,  eabatantially  the  eidy 
act  of  negllgeuee  whidi  Is  attempted  to  be 
flaed  upon  appellant  la  that  the  engineer  faUed 
to  sound  the  whisde  to  signal  the  approach  of 
tbe  train  to  North  Fork,  at  which  point  a  pvb- 
lle  highway  crosses  the  railroad  track,  and 
that,  by  the  faOure  so  to  do,  anKUee  was  net 
apprised  of  Its  coming;;  when  she  reached  tbe 
P4)es  crossing.  And  the  court  on  tbe  former 
appeal  said:  "Granting  this  to  be  tme,  and 
that,  tinder  the  evidence,  she  bad  a  right  to- 
rely  upon  and  expect  such  i^nal  to  be  glvrai, 
tills  caae  dlffera  In  principle  from  the  case  of 
CahUl  V.  Raihvad  Oo.  (Ky.)  18  8.  W.  2,  In  this: 
That  hi  the  Cahlll  Case  tbe  Injury  was  cansed- 
by  the  railroad  company,  and  in  this  It  was 
caused  by  the  fright  of  tbe  plalntia'g  mare 
after  the  crossing  had  been  made,  and  after 
plaintiff  bad  rolimtarily  itaced  herself  In  & 
position  of  danger,  ftvm  wlilch  the  use  of  ordi- 
nary care  and  prudence  of  defendant's  em- 
ploygs  In  charge  of  said  train  could  not  relieve 
her;"  that  "wlille  the  qu^lon  of  contribu- 
tory negligence  and  the  que^on  as  to, whether 
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or  xMt,  ate  tlie  dbooreiT  of  tlw  dangw.  tba 
dermdant  naad  ocdbaorr  care  and  prudaice  tc 
promt  the  taSnry,  an  qucstloBB  of  fact  foi 
tb»  ^ury.  yet  tiwr  are  bU  pcedlCKied  mm  tbt 
Mm  that,  befbn  the  liaMUt  an  recom,  there 
mart  be  evidence  of  wne  poeltm  actual  neg* 
llcmoe  on  the  part  of  defendant,  and  bnt  tm 
wUdi  the  injuty  vQUld  aot  bare  happened, 
which  Is  not  eatahUehed  nodar  the  evidence  in 
ihfa  caae." 

Th«  teatimcuiy  aa  to  wfaefber  ar  not  the 
algml  of  the  trata'a  ^»roacfa  to  Revth  Pork 
wan  fflren  to  amewhat  conflicttaig.  The  en- 
gtoeec  and  ea^erte  on  the  train,  whoee 
dn^  It  waa  to  slTe  the  tfgnal,  all  avaacr  po«- 
itmiy  that  It  vu  c**™  »  anal;  bat,  aa  | 
the  place  when  ttto  alcnal  weald  pn^eily  , 
bave  been  gtrwDi  wae  at  least  a  mile  fiom  the  i 
cnmaing  where   anMiDee^a   mare  booaiee  : 
frightened,  It  wonid  hardly  aeenk  probaUe  I 
that  aocb  omission  coold  be  regarded  aa  the 
direct  pooxlmatB  eauae  eC  the  aocldeot, 
which  cesnlted  from  the  fright  oC  her  hoaeae  | 
after  aba  had  aaCriy  eroaaed  the  track  of  ■ 
appMaart.  In  the  GahUl  Que^  wUttb  to  fitted 
and  itflcd  en  by  f^p^Iee,  the  raUread  track 
ran  between  the  residence  of  Ur.  CahlU  and  i 
the  public  ht^woy.  The  croaaUic  waa  coo-  | 
etnicted  by  eontiact  with  him  Cor  ttie  nae  of  ' 
hlmartf  and  family,  and  Iba^  haUtnally  and  ' 
neeeaaarOy  need  It  In  ttavding  to  aad  fro  from 
their  reoideace  to  the  public  rood.    It  ap- 
pean  that  the  railroad  tsaidc  ezoaaed  a  pntv 
11c  hl^way  about  a  half  mUe  from  thie  pel- 
Tate  cmaatng;  that  algnato  of  the  approaiA 
of  tiabifl  to  thto  pubHc  croaatng  could  be  • 
diattnctly  heard  at  the  CahUl  cmaalng;  end  ' 
that  the  family  of  Mr.  CahlU,  whoae  daugh-  ^ 
ter  waa  Injured.  babltnaUy  IteCened  Cor  each 
stgnato  to  an^rtae  them  of  the  approach  of 
traina;  aad  that  Ae  train  which  atimck  their 
Tehfde  at  the  time  of  the  accident  waa  three 
hoora  late,  and  mnnlng  at  the  rate  of  about 
60  milea  an  hoar.  And  the  court  that 
they  were  entitled  to  rely  upon  anch  algnala 
in  tibe  use  of  thto  croBaing,  and  that  a  fall- 
ere  to  gire  the  algnal  waa  an  act  of  negll- 
gotce  <m  the  part  of  defendant,  which  would 
anthorlae  a  recovery,  naleaa  the  plaintttC  waa 
gnUty  of  contributory  negligence.   Bnt  thia 
court  iiaa  repeatedly  hdd  that  It  to  not  In- 
cnmbent  upon  nillroada  to  give  any  algnal  or 
Blacken  apeed  npcm  the  approach  to  a  prlrate 
croaatog.  and  failnre  In  this  reepect  ia  not 
generally  negligence.  Here  the  dletance  to 
the  public  croaatng  waa  twice  as  great.  Ai>- 
pellee  did  not  haUtnallT.  neeeissrily,  or  as 
a  matter  of  ti^t  use  the  misaing  in  question; 
and,  according  to  her  own  testimony,  she 
traTcled  along  the  right  of  way  of  the  rail- 
road for  900  or  400  yards  at  a  time  when  she 
knew  the  regular  trains  of  the  company 
were  due,  and  Immedtotely  drove  upon  thto 
priTate  croaslng.  which  to  Ttolble  for  2,100 
yarda,  without  once  looking  back  or  making 
use  ot  any  of  the  uausl  and  ordinary  pre- 
cautions to  apprise  heraelf  as  to  whether  a 
train  waa  approaching  or  not.   Crossing  a 


railroad  tra<^  at  a  private  crosalBg  to  id- 
waya  attended  with  more  or  lesa  danger,  and 
a  traveler  Is  bound  to  exercise  ordinary  pru- 
dence In  making  such  a  emsslng,— each  pru- 
dence aa  to  fairly  commensurate  with  the 
natmre  <Kf  the  rlak.  If  an>ellee  could  aee  for 
a  long  dtotance  op  and  down  the  track,  she 
waa  bound  to  look  to  see  whether  a  train 
waa  approaching.  No  man  has  a  right  to  de- 
pwd  entirely  upon  the  care  and  prudence  of 
other  persona,  but  to  himself  bound  to  ex- 
erctoe  due  care  to  prevent  Injury  to  himself 
from  the  lack  of  proper  care  in  others.  Bee 
2  Wbod,  By.  Law,  p.  1318.  The  failure  of  ap- 
pellee) as  she  traveled  in  an  open  buggy,  on 
a  oold  winter  day.  in  a  high  wlnA,  with  her 
two  eUldim,  for  between  SOO  and  400  yards 
paralM  wltb  thto  railroad  track,  to  even 
look  akng  the  line  of  the  railroad  before  «he 
attempted  to  cross  It,  was  aaauredly  an  act 
ot  n^^igence  en  her  par^  which  directSy 
contrlbated  to  taie  fright  of  her  horoe,  which 
waa  tbii  canae  of  the  accident  and  conae- 
qnent  litfury. 

The  optoton  of  thto  court  upon  the  fonner 
appeal,  which  was  carefnlly  and  fully  con- 
sidered upon  a  petition  ftor  rehearing,  dcd- 
nttdy  determined  tiie  law  of  thto  case;  and 
upon  the  new  trial,  the  facta  being  Identical, 
appellanl^a  motion  for  a  peremptory  Inatmc- 
tton  tfiould  have  been  auatalned.  For  the 
reaaoaa  laAcated,  the  Judgment  to- reversed, 
and  cause  remanded  for  proeeedinga  eon^ 
stotent  with  thto  opinion. 


BELT  ELECTRIC  LINE  00.  v.  ALLEN. 
(Court  of  Appeals  ot  Kentacky.  Jan.  11, 188e.> 

DANAeSS— SZAWINATIOK  OF  PSRSOS  OF  FuntTIVr 
— DiscBBTios  or  CUUBT, 

1.  In  an  action  for  damages  for  permanent 
Injnrles,  an  examination  of  plnintifrs  person 
by  medical  experts  ^oald,  on  defendnnt  s  mo- 
tion, be  ordered  and  bad.  under  the  diieetion 
of  the  court,  if  it  seems  that  the  ends  of  justice 
wOl  be  thereby  better  subserved,  provided  the 
examfnstion  mey  be  made  without  danger  to 
plaintiff's  lite  or  health,  and  vithout  the  inflic- 
tion of  serious  pais;  tbe  application  being  ad- 
dressed to  the  sound  discretion  ot  the  court. 

2.  Wherp  the  court,  after  refusing  to  order 
an  examination  of  plaintiff's  pemon  by  medical 
experts,  allowed  such  an  examination  by  an 
expert  witnesH  for  plaintiff  on  cross-euimina- 
tion  (plaintiff  consenting  thereto),  and  the  tes- 
timony of  this  witness  as  to  the  result  of  Hucb 
examination,  and  the  testimony  of  sereral  of 
defendant's  expert  witnesses  as  to  the  result 
of  an  examination  made  by  them  soon  after  the 
injury,  showcnl  that  there  was  no  real  dispute 
alwut  tbe  condition  of  the  faijnred  anicle.  there 
was  no  abuse  of  discretion  In  refusing  a  further 
examination. 

Appeal  from  circuit  court,  Fayette  county. 

"To  be  <^clnily  reported." 

Action  by  Susan  Allen  against  the  Belt 
Electric  Line  Company  to  recover  damages 
for  personal  injnries.  Judgment  for  plala- 
tlft,  and  defendant  appeals.  Affirmed. 

Bronston  ft  Allen  and  Breckinridge  ft 
Bhelt^.  for  appellant.  T.  T.  Forman  and 
Ceorge  Denny,  Jr,  for  appellee^^ 
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HAZELRIOO,  J.  In  this  acUon,  for  In- 
juries received  from  falling  through  a  trap- 
door left  open  on  the  floor  of  the  company's 
transfer  office  or  statton,  the  appellee  recov- 
ered a  Judgment  for  $1,400.  Complaint  Is 
made  of  the  Instructions,  and  the  flndlDg  of 
the  jury,  under  the  evidence,  for  any  Bum, 
and  especially  for  the  amount  found.  The 
special  error  complained  of,  however,  Is  that 
the  trial  court  refused  the  company's  re- 
qneit  to  have  the  Injured  ankle  or  ankles  of 
the  plaintiff  examined  by  competent  sur- 
geons or  physicians  selected  by  the  com- 
pany. Of  the  various  errors  suggested,  oth- 
er than  the  last  one.  It  Is  only  necessary  to 
say  that  the  evidence  supiwrta  the  finding, 
and  the  instructions  fairly  presented  the  Is- 
sues Involved  to  the  Jury,  Whether  the  twy 
who  left  the  trapdoor  open  was  on  the  pay 
rolls  of  the  company  or  not,  he  was  Id 
charge  of  this  door,  and  under  the  necessity 
of  passing  Into  the  cellar  through  It,  under 
the  direct  command  and  control  of  the 
agents  and  employfis  of  the  company,  iind, 
even  If  he  had  been  a  Btrango',  the  question 
whether  the  door  had  been  np  svcb  a  length 
of  time  before  the  accident  as  to  render  the 
place  dangerous  to  travelers  was  left  to  the 
Jury.  Its  decision  was,  In  effect,  that  It  was 
negligence  on  the  part  of  the  company's 
agents,  whose  constant  employment  was  in 
and  about  the  station,  to  Invite  the  appel- 
lee into  the  office  while  It  was  In  this  un- 
safe condition. 

The  question  whether  a  plaintiff  In  an  ac- 
tion for  damages  for  permanent  Injuries  to 
his  person  may  be  required  to  submit  to 
medical  examination  has  received  consider- 
able attention  In  some  of  the  states,  but  ap- 
pears not  to  have  arisen  here.  It  Is  the  con- 
tention of  the  company  that  such  an  exam- 
ination Is  proper,  because  the  law  requires, 
In  every  case,  the  production  of  the  best  evi- 
dence that  the  nature  of  the  subject  admits 
of,  and  will  not  be  satisfied  with  any  evidence 
where  better  evidence  is  withheld  or  con- 
cealed by  a  party  able  to  produce  it;  th&t, 
as  the  object  of  judicial  inquiry  Is  the  as- 
certainment of  the  trutii,  the  law  will  not 
allow  the  truth  to  be  sacrificed  by  conceal- 
ment of  tbe  means  of  its  discovery.  The  de- 
cisions are  not  entirely  uniform  on  the  sub- 
ject, but  we  think  the  weight  of  authority 
Is  wth  counsel  for  appeUant,  and  such  phys- 
ical examination  may  be  demanded  bi  cases 
where  discovery  of  the  truth  wQl  more  like- 
ly result  with,  than  without,  the  examina- 
tion, and  the  ends  of  Justice  be  thereby  bet- 
ter subserved.  The  contJuslons  which  the 
various  courts  and  some  of  the  text  writers 
have  reached  are  these:  (1)  That  trial  courts 
have  the  power  to  order  surgical  examina- 
tion by  KKperts  of  the  person  of  a  plaintiff 
who  Is  seeking  to  recover  for  personal  in- 
jury; (2)  that  the  defendant  has  no  abso- 
lute right  to  have  an  order  made  to  that 
end,  but  that  a  motion  therefor  Is  addressed 
to  the  sound  discretion  of  the  court;  ^ 


that  the  exercise  of  that  discretion  will  be 
reviewed  on  appeal,  and  corrected  in  case  of 
abase;  (4>  that  the  examination  should  be 
ordered  and  had  under  the  direction  and  con- 
trol of  the  court,  whenever  it  fairly  appears 
that  the  ends  of  Justice  require  the  disclos- 
ure or  more  certain  ascertainment  of  facts 
which  can  only  be  brought  to  light  or  fully 
elucidated -by  such  an  examination,  and  that 
the  examination  may  be  made  without  dan- 

I  ger  to  the  plaintiff's  life  or  health,  and  with- 
out the  Infiiction  of  serious  pain;  <5)  that 
the  refusal  of  a  motion,  when  the  circum- 
stances present  a  reasonably  clear  case  for 
examination  imder  the  rules  stated.  Is  such 
an  abuse  of  the  discretion  lodged  In  the  trial 
court  as  will  demand  a  reversal  of  a  Judg- 
ment In  plaintiff's  favor.  Railroad  Co.  v. 
Hill,  90  Ala.  71,  8  South.  90;  1  Thomp.  Trials. 
{  859;  2  Wood,  B,  R.  (Ed.  1894)  p.  1S70; 
Walsh  V.  Sayre,  52  How.  Prac.  834;  Schroe- 
der  V.  Railroad  Co.,  47  Iowa.  37S:  Sibley 
Smith.  40  Ark.  279;  Sldekum  v.  Railway 
Co.,  9S  Ho.  403,  4  S.  W.  701.  Many  other 
pertinent  authorities  might  be  cited,  but 
these  are  deemed  sufficient  ^e  petition  in 
this  case  averred  a  permanent  injur7,r-the 
weakening  of  the  plalntlff'a  ankle  or  ankles 
by  didocatlon,  etc.;  and  the  case  would 
seem  to  be  one  la  which  such  an  examina- 
tion might  tbe  more  fully  discover  the  true 
condition  of  the  affected  part  TbB  answer 
to  this,  as  contended  by  the  plaintiff's  conn- 
sd.  Is  that  such  ui  examination,  though  at 
first  refused,  was  allowed  tbe  defendant  on 
ciOBs^xamlnatlon  of  Dr.  Bodes,  a  witness 
for  the  plaintiff.  It  appears  that  this  wit- 
ness stated  In  chief  that  "he  bad  seen  the 
limb  In  question  some  time  after  the  alleged 
accident;  noticed  some  swelling  and  some 
Inflammation;  that  it  would  be  hard  to  say 
whether  the  injury  was  permanent  or  not, 
but  that  In  any  event  the  injured  ankle 
would  be  nune  liable  to  a  sprain  again  than 
before;  that  stiffness  of  the  ankle  might  re- 
sult, but  this  might  be  avoided  by  passive 
movement."  On  cross-examination  the  wit- 
ness said  that  "the  only  result  of  the  orig- 
inal sprain  existing  at  this  time  was  some 
stiffness,  which  might  be  the  result  of  the 
failure  to  give  the  ankle  proper  amount  of 
passive  movement  Saw  no  reason  why  tbe 
injured  ankle  was  not  sound,  with  the  ex- 
ception of  some  stiffness,  and  did  not  think 
that  necessarily  of  a  permanent  nature." 
At  this  point  counsel  for  the  company  asked 
that  wituMS  be  allowed  to  examine  plain- 
tiff's snkle,  and,  upon  the  plaintiff  consent- 
ing, counsel  for  both  sides  and  the  president 
of  the  company  retired  vrith  the  witness  and 
physician.  After  examination,  the  witness, 
continuing  his  statements  on  cross-examina- 
tion, stated  that  "he  had  juft  examined  both 
of  plaintiff's  ankles,  and  found  them  alike, 
or  very  nearly  so,  and  could  detect  no  swell- 
ing or  dislocation,  but  discovered  some  stiff- 
ness in  the  left  ankle,  which  might  be  re- 

j  Ileved  by  passive  movement'.'  Tbe  company 
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also  Introduced  Beveral  Burgeons  who  had  ; 
examined  the  plaintiff's  ankles  sbOTtly  after  ; 
the  Injury,  and  their  testimony  was  to  the 
effect  that  there  was  no  permanent  injury,  | 
unless,  perhaps,  a  slight  stiffness.   So  that 
it  would  seem  that  there  was  no  real  dispute 
about  the  condition  of  the  ankle,  which  could  , 
likely  be  settled  by  further  examination.  | 
Nor  does  It  seem  to  be  a  case  where  a  more  . 
certain  ascertainment  of  the  facts  could 
have  been  elucidated  by  further  ezamlna-  i 
tlon  by  experts.  The  Judgment  Is  affirmed.  ! 


tsm  et  aL  T.  MUHFORD  et  aL 

(Court  of  Appeals  of  Kentueky.   Jan.  7, 1886.) 

Wilis— CoNSTiiucTio.'r—DsviBS  Otbr  oh  Death 
or  First  Takir  witbodt  Isscb. 
Under  a  deTise  of  land  by  a  testator  to  his 
wife  for  life,  remainder  to  his  children,  with  a 
proviso  that,  "in  the  case  of  the  death  of  auy 
tit  my  said  children  without  living  issue,  my 
will  is  that  property  heretofore  devised  to  them 
shall  pass  to  their  brothers  and  sisters  before 
named  or  their  descendants,"  the  children  liv- 
ing at  the  termination  of  the  life  estate  take 
the  absolute  fee,  the  proviso  having  reference 
to  a  dying  before  the  remainder  takes  effect. 

Appeal  from  circuit  court,  Bullitt  connty. 

"Not  to  be  officially  reported." 

Action  by  W.  H,  Lee  and  others  against  R. 
Mumford  and  others  to  recover  a  tract  of  land. 
Judgment  for  defoidants,  and  plaintiffs  ap- 
I>eaL  Afflnned. 

R.  L.  Stitb,  for  appellants.  Falrlelgh  & 
:strauB  and  Charles  CarroU,  for  appellees. 

liEWIS,  0.  J.  This  Is  an  actkm  by  appel- 
lants, claiming  under  the  will  of  John  B.  Gun- 
diff,  probated  in  185fi,  to  recover  of  appellees, 
vendees  of  Jolm  Cundlff,  now  deceased,  also  a 
dcTlsee  of  Bald  will,  a  certain  tract  of  land. 
By  the  first  clause,  the  testator  devised  to 
Elizabeth  Cundlff,  his  wife,  the  tract  of  land 
upon  which  he  then  lived,  and  also  the  land 
bought  of  Henry  Younger,  during  her  natural 
llffc  He  also  gave  to  her  dorli^  her  life  one* 
third  of  bis  slaves,  and,  except  certain  speci- 
fied property  to  be  applied  to  make  some  of  his 
children  equal  to  others,  all  the  residue  of  his 
property  he  gave  to  his  wife  for  life,  the  re- 
mainder thereof,  at  her  death,  to  be  equally 
divided  among  his  children.  The  fourth  clause 
of  the  will  Is  as  follows:  "To  my  sons  John 
and  Wesley  I  give  and  bequeath  the  home 
place  heretofore  willed  to  their  mother  for  life, 
this  bequest  to  take  effect  at  their  mother's 
death.  I  also  wlU  to  them  all  the  land  pur- 
chased me  of  Henry  Yonnger,  Joining  the 
borne  tract,  to  be  held  by  them  after  their 
mother's  death,  to  be  equally  divided,  accord- 
ing to  quality  and  quantity,  and  for  same  each 
of  my  said  sons  John  and  Wesley  are  to  be 
charged  with  the  sum  of  $800."  By  the  elev- 
enth clause  It  was  provided  that  after  the  death 
of  his  wife,  and  his  daughters  had  been,  out  of 
the  negroes,  made  equal  with  his  sons,  all  the 
remaUider  of  ths  eatate  was  to  be  divided 


equally  among  all  his  children.  11  In  number. 
In  that  clause  was  the  following  proviso: 
"In  the  case  of  the  death  of  any  of  my  said 
children  without  living  issue,  my  will  Is  that 
property  lieretofore  devised  to  them  diall  pass 
to  their  brothers  and  sisters  before  named,  or 
their  descendants."  John  Cimdlff  survived 
both  his  father,  the  testator,  and  his  mother, 
tlie  life  tenant;  and  In  1859,  after  her  death, 
tile  land  devised  to  him  and  Wesley  Oundlff 
was  divided  between  them,  and  the  part  al- 
lotted to  him  he  then  took  possession  of,  and 
he  and  bis  vendees  thereafter  held  the  same 
until  his  death.  But,  as  he  died  without  liv- 
ing Issue,  the  question  is  presented  whether  he 
took,  under  the  will,  a  vested  or  contingent 
remainder.  In  the  case  of  Bimey  v.  Richard- 
son, 6  Dana,  424,  where  the  estate  was  de- 
vised to  the  wife  of  the  testator  during  her 
widowhood,  with  the  proviso,  if  she  married, 
the  estate  was  to  be  taken  out  of  her  hands, 
and  equally  divided  among  his  children,  on 
condition  that,  If  either  of  them  should  die 
without  lawful  Issue  begotten  of  their  body, 
his  or  her  part  of  the  estate  to  be  divided 
among  the  surviving  children,  It  was  said; 
"Had  the  bequest  been  direct  and  Immediate, 
the  only  question  as  to  dying  without  Issue 
would  have  been  whether  it  meant  a  death  In 
the  testator's  lifetime,  or  at  any  time  however 
remote,  and,  nothing  else  appearing  to  fdd  Id 
the  Interpretation,  the  law  would  Incline  to 
construe  'dying  without  Issue'  as  meaning  the 
death  of  the  legatee  without  Issue  In  the  testa- 
tor's lifetime.  But  when,  as  In  this  case,  the 
1^  Is  not  immediate,  but  In  remainder,  and 
there  Is  a  bequest  over  on  the  legatee's  death 
without  issue,  the  inquiry  will  be  enlai^ed,  and 
the  question  wUl  be  whether  the  dying  shall 
api^  to  the  lifetime  of  the  testator,  or  to  the 
time  when  the  remainder  may  be  actoally  pos- 
sessed and  enjoyed,  or  to  any  time,  whether 
before  or  after  that  event.  And  In  such  case 
the  simple  unexplained  words,  'dying  without 
Issne,'  will,  according  to  a  general  and  well- 
established  role,  be  construed  as  meanii^  the 
death  of  the  legatee  after  that  of  the  testator, 
and  before  the  time  for  distribution,  or  when 
the  legacy  may  be  reduced  to  possession." 
This  rule  of  construction,  fortified  by  numer- 
ous autborltiec  cited,  has  been  uniformly 
adopted  and  applied  by  this  court  Ferguson 
V.  Thomason,  87  Ky.  B19,  9  S.  W.  714;  Wil- 
son V.  ^an,  90  Ky.  482,  14  S.  W.  533;  Web- 
ster's Trustee  v.  Webster,  98  Ky.  633,  21  S.  W. 
332.  But,  of  course,  It  cannot  be  applied  In 
any  case  where  It  contravenes  the  language  or 
context  of  the  wiU.  However,  we  think  It  Is 
In  entire  harmony  with  tbe  plain  Intention  of 
the  testator,  as  shown  by  the  plan  and  lan- 
goage  of  this  will.  In  our  opinion,  John  Cun- 
dlff, upon  the  death  of  his  mother,  the  life 
tenant,  and  division  between  him  and  his  broth- 
er Wesley  of  the  land  devised,  took  an  absolute 
tltie  to  that  part  allotted  to  him  In  the  divi- 
sion, which  passed  to  his  vendees,  the  aK>el- 
leea  hi  this  case.   Judgment  affirmed. 
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(VTRAL  KENTnCKT  ASTXiUM  T. 
PUNICK. 

^nrt  of  Appeals  ot  Kentucky.  Jan.  7,  1898.) 
IifMxn  AaTi.DJM»— BoiJiD  or  Fatissts— Puunna 

EXOBPTIONB  TO  StatvTB. 

1.  Under  Er.  St.  {  2S7,  a  petition  In  tbe  name 
of  an  insane  as^'him,  to  recover  the  boarti  of 
a  patient  which  alleges,  in  the  lenffnaee  of  the 
statute,  that  the  patient  "has  estate  which  can 
be  subjected  bo  tbe  payment  of  said  debt,"  and 
that  the  boanl  of  eommissioners  of  the  asylum 
"has  been  reliably  Informed"  of  that  fact  and 
(ortber  allecea  t^t  the  defendant,  aa  commit- 
tee, "has  ample  and  efficient  means  and  asseta 
in  nis  bands  to  pay  off  tbe  debt  sued  on,"  is 
sood  on  demnrrer,  uiongta  the  proceeding  oagbt 
te  have  been  in  rem,  aod  act  at  law. 

2.  Exceptions  found  in  diatloot  section*  ot 
tbe  statute,  to  the  effect  that  certain  insane 
persons  are  to  be  deemed  paupers,  are  matters 
of  defense,  and  need  not  be  negatiTcd  by  plala- 
Hff. 

Appeal  from  circuit  court.  Green  comrty. 

•To  be  officially  reported." 

Action  by  Central  Kentucky  Asylum  against 
B.  W.  Peniek,  committee,  to  recover  board. 
Judgment  for  defendant,  asd  plalBtlS  aiq)eal8. 
Reversed. 

Henry  dc  Woodward,  Cor  appeUaat   &  W. 

PenV^  for  app^ee. 

HAZOILBIGOt  J.  The  statute  [xtrvldlng  for 
the  eoUection  of  baud  fbr  tbe  keep  of  patients 
committed  to  Insane  astrlnms  reads  as  foUews: 
"When  patients  who  have  been  or  may  be 
supported  In  dtha  ot  said  asylnmB,  have  or 
shall  acquire  estate  wbltA  can  be  subjected  to 
debt  the  board  of  commlsaionera  of  such  nsy- 
lom,  when  reliatily  Informed  of  tiie  fact  is 
aottaorlsed  and  directed,  tn  e<rery  aocb  case,  te 
snc  fbr,  in  tbe  name  of  the  asylum,  and  re- 
coTer  tbe  amount  of  audi  patlenrs  board,  at 
the  rate  of  two  hundred  dollars  per  year,  or  so 
mnch  thereof  aa  such  estate  will  suffice  te 
pay  tor  the  time  they  shall  have  been  re- 
cpectlTdy  kept  and  maintained  Uureln,  and 
not  otherwise  paid  for,  and  by  proper  pro- 
ceedings to  subject  their  estate,  respectively, 
to  ttie  payment  thereof.  •  •  •  The  net 
sun  realized  In  such  sntta  shall  be  paid  ora 
to  the  state  auditor,"  etc.  Ky.  St  S  237.  Jn 
this  suit  by  tbe  appellant  Central  Asylmu, 
against  the  appellee,  as  tbe  committee  of  one 
W.  W.  Anderson,  for  the  board  of  the  latter. 
It  la  averred,  in  snbstanoe,  that  Anderson  In 
Angnst  1898,  was  Tonnd  to  be  of  nnsoond 
mind,  and  a  lunatic,  after  due  inquest  bad  b^ 
a  jury  of  Green  coonty,  and.  und»  pn^er  or- 
ders of  a  court  having  Jurtsdlctlon^  waa  placed 
In  the  appellant's  care,  where  he  has  since 
been  confined  and  boarded.  Tbe  amount  of 
board  due,  at  the  rate  of  $200  per  year,  la  set 
out,  and  It  Is  alleged  that  no  part  of  it  baa 
ever  been  paid.  It  Is  alleged,  further,  that  the 
appellee  is  tbe  regularly  appointed  committee 
tar  Anderson,  and  that  "Anderson  has  estate 
which  can  be  subjected  to  said  debt,"  of  which 
fact  the  board  of  commissioneis  of  the  asylum. 
It  Is  averred,  "has  been  reliably  Informed." 


By  an  ameaded  petltfem.  tt  ts  farther  oSeged 
that  the  defeodaht  Penlck,  aa  commlttae  of 
said  Anderson,  "has  ample  and  sufficient  aeans 
and  assets  In  his  bauds  to  pay  off  the  debt  sued 
on."  The  trial  court  sostained  a  demuiter 
tbe  petltJon  aa  amended,  and  <ii«miMa^  tb* 
proceeding.  It  may  be  admitted  that  tbe  plead- 
tngs  of  tbe  appellant  are  IndeAnlte  and  unsat- 
Isfactory,  and  that  em  the  purpose  of  the  stat- 
otie  was  to  readi  the  estate  of  the  Innatlc,  and 
subject  BO  mnch  of  it  as  might  b<>  aufflMlent 
to  pay  the  board  accomt  the  proceeding  vught 
to  have  been  In  rem;  still.  If  a  cause  of  actk>n 
Is  In  fact  stated,  even  though  Indefinltdy  and 
on  the  wrong  ^de  of  tbe  docket  a  demurrer 
could  not  reich  the  suppoeed  dufe^  If  It  be 
true  that  the  lunatic  has.  In  tbe  ^i>"ep*"gi»  of 
the  statute  and  of  the  petition,  "estate  which 
can  be  subjected  to  debt"  snd  bis  oomnlttee 
has  In  bis  hands  ample  and  sufficient  means 
and  assets  to  pay  ofT  tbe  debt  aned  on,  wby 
may  not  tbe  plaintiff  be  entitled,  at  any  rate, 
to  a  reference  which  win  disclose  the  aature 
and  amount  of  the  estate?  Tbe  very  Jf'engit 
of  the  statutory  provision  autborlalng  a  vt* 
covery  In  aneh  caaes  is  followed  b{f  the  pleader, 
and.  If  other  previsions  of  the  law  are  to  be 
invoked  to  defeat  the  <dalm,  tbey  must  be  riet 
up  by  answer.  Hie  asylum  rests  Its  case  on 
t^e  statute  we  have  quoted,  and  It  has  ofte» 
been  held  that,  where  a  saving,  exception,  cr 
proviso  In  a  statute  Is  not  in  the  same  section 
which  confers  the  right  It  is  a  matter  of  avoid- 
ance, and  need  not  be  anticipated  by  the  plead- 
er, claiming  Hie  beneftt  of  tbe  statute^  tflDer 
V.  JoUy,  5  Ky.  Law  Rep.  327;  Railroad  Go.  t. 
Belcher,  89  Ky.  10S.  12  S.  W.  195;  Nfcbole  t. 
Sennitt  78  Ky.  690.  There  are  found  cer- 
tain distinct  sections  of  the  statute  on  charita- 
ble Instltntlons  de<4arlng  that  Insane  persons 
are  to  be  de«ned  paupers.  If,  according  to  the 
flndlt^  of  a  Jury,  they  are  unable  to  pay  as 
mnch  as  rtx  months*  board  in  advance,  or.  If 
married,  be  unable  to  pay  said  board  besides 
providing  for  others  naturally  dq^oident  on 
them.  Ky.  8t.  i  290.  But  these  provisions, 
when  applicable  to  any  glvoi  ease,  are  matters 
of  defense.  Tbe  Judgment  dismissing  the  pe- 
tition is  reversed  for  proceedings  consistent 
herewith. 


WATHEN  V.  ENGLAND. 
(Court  ot  Appeals  of  ^ntneky.   Jan.  7,  1696L) 

If ASTsa  OoMHisKTOHans    jnn  Racsivsics  —  JO- 

DiciAL  Sales— Peks. 

1.  Under  Ky.  St  i  1740,  pravidias  for  a  com- 
mission to  tbe  master  commissioner  or  receirw 
"for  recetvlns  and  paying  out  money  nnder  an 
order  of  court."  the  fact  that  bonds  are  made 
payable  to  a  receiver  or  comnilsgioner  of  the 
court  doeR  not  entitle  him  to  a  commiaBiOD. 
where  he  does  not  in  fact  receive  the  money. 

2.  The  commlBsioner  is  not  entitled  to  com- 
pensation for  extra  services  in  preparing  and 
mailing  advertisements  of  a  aale,  for  making 
which  he  has  been  allowed  the  fee  prescribed 
by  statute. 

S.  The  commissioner  Is  not  entitled  to  com- 
pensation for  "work"  dtme  after  making  a  aale 
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■of  proper^,  Im  tb«  afaaeiuM  «f  MiTthinK  to  thorn 
at  what  ft  coDsisted,  exoept  tbat  k»  **wu  in 
-court." 

AjfptaX  tnm  dreuit  oourt,  Madon  count;. 

"To  be  ofBdaUy  i^ioited." 

Aetkm  for  the  settlement  of  a  partnenhlp. 
JtuHpnent  making  an  aJlowance  to  IDdward  L. 
RwgifiKi,  master  commlasioneor  and  recelyer, 
tor  a^SSag  propMty,  and  for  other  aervlcei,  and 
J.  Bam^  Watiien  appeals.  Reremd. 

Thompson  &  McChord,  for  appdlant  Bd- 
ward  u  fiogland.  Cor  appellee. 

PAYNTBB,  J.  J.  Baracy  Watben  and  7. 
&  Watben,  Jr.,  were  partnen  In  the  business 
of  raising  and  developing  trotting  taorvea.  The 
Arm  was  dIasolTed.  and  a  snlt  was  breast  to 
settle  the  partnership  affairs.  The  appeUee, 
Sbigland,  Is  master  eomrolsrioncr  and  receiver 
«f  tbe  Marlon  circuit  court;  and  an  order  was 
-enfeuea  on  the  22d  of  March  dlreetlng  htm  to 
sell  the  partnership  propnty,  irtildi  be  dM  on 
tbe  Slet  day  oC  Oie  aame  month.  It  cmulsted 
of  about  40  homes,  and  some  vehicle*.  The 
■ale  was  oonsnmmated  In  one  day,  and  tbe 
property  tooi«ht  about  $14,00a  The  bonds 
the  purchase  money  were  ordered  to  be,  and 
wese,  taken  payaUe  to  tbe  reodvagr.  Tbe  ques- 
iion  Involved  In  this  case  is  as  to  the  fees 
whl(^  should  be  allowed  the  commlssloDV  and 
iscelTcr.  He  filed  Ms  account,  la  urtdcb  ap- 
pear Items  as  flUlowa,  to  wit:  To  sale  of  46 
bonea,  snlkleB,  haniesai  teed,  etc  ^227.60; 
51  days  of  trark,  at  f3  per  day,  £  par 

cast  ott  VU,861,  ^B9.08;  extra  services  tai 
prqarlng  and  malHng  advertlsemsnts,  and  pro- 
Tiding  fands  to  meet  debts  and  expenses,  $60." 
BxceptlonB  were  filed  to  these  and  other  Items 
tbarg&d  In  the  aooonnt,  bnt  the  attorneys  tor 
tbe  appellant  do  not  Insist  on  objections  to  tbe 
idtownnee  of  other  items.  We  will  simply  con- 
•eider  the  eKceptlflOB  and  Judgnunt  aa  to  tiie 
above  Itenn. 

It  Is  saggsetsd  by  the  app^SSee  tbat  be  was 
appointed  mnrtw  oommlaeioner  beftne  the  cn- 
actnaent  of  tbe  statute  now  la  toroe  regnlating 
Hm  Uses  of  commissioners  and  recdvoa.  It 
does  not  smear  in  the  reoMd  when  be  was 
sppofaited  master  commissioner,  and  we  ladnlge 
tbe  pceamnptlon  that  he  was  appointed  after 
tbe  oiaetment  ot  tbe  law  which  was  In  foroe 
whctt  the  services  were  rendered.  However.  It 
to  immetertal,  from  the  view  we  bave  of  tbe 
-qnasttoa,  wbether  the  General  Statutes  or  tbe 
present  statutes  shoidd  regulate  tbe  allowance 
of  the  fees  claimed,  as  be  was  not  entitled  to 
ttacm  onder  either.  Tbevefbre  It  would  not  be 
usesssaiy  to  decide  what  statute  could  be  ap- 
plicable, did  It  appear  that  Mtigi*™!  was  a^- 
vofnted  master  comndsskoner  and  receiver 
wblte  the  General  Statntea  were  In  force. 

Soetton  VMSt,  Ky.  St,  rends  aa  follows: 
•••  •  •  To  maater  commls^ner  or  lec^er. 
where  tiw  amount  Is  not  agreed  i^n  by  the 
partiee,  for  eadi  chiy  they  are  actually  engaged, 
three  doUars.  For  seUlng  land  or  personal 
{irafetty,  where  the  amount  of  tbe  sale  doea 


not  exceed  two  tboossnd  doDnrs,  seven  dollars 
■ad  fifty  cents.  Wbore  tbe  side  amouDta  to 
more  than  two  thousand  dollars,  but  does  ex- 
ceed five  thoosaDd  doUars»  ten  dollars.  *  •  * 
Where  the  sale  exceeds  tea  thousand  doUan, 
tweaty-^ve  doUars.  •  •  •  For  recelvlnE  itad 
poytDg  out  money  trader  an  tnder  of  court, 
where  tbe  amount  1>  one  thousand  dollars  or 
less,  two  jfec  centnm.  Where  tiie  amount  la 
more  than  one  thousand  dollars,  but  does  not 
exeead  two  thousand  dollars,  two  per  centum 
on  tbe  first  one  thousand,  and  one  and  one-half 
par  centum  on  the  excess.  Where  the  amoum 
is  more  than  two  thousand  d(dlaz8,  but  does 
not  exceed  five  thousand  dollars,  two  per  cen- 
tum on  the  first  tbonaand,  and  one  and  one- 
half  per  centum  on  the  second  one  thousand, 
and  one  per  cmtum  on  the  excess.  Where  the 
amount  Is  aves  five  tbousand  dollara,  he  shall 
receive  fees  on  llie  first  five  thousand  dtdlars, 
as  above  provided,  and  one-half  of  one  per  oea- 
tum  on  tbe  remainder."  The  court  allowad  tbe 
master  eommlssioner  and  receiver  $2B  for  mak- 
ing the  sale  of  the  property,  instead  of  I2&7.B0, 
claimed.  The  court  could  not  bave  done  other- 
wise, firam  tbe  plain  language  ol  tbe  statuts. 
The  amount  of  the  sale  exceeded  flO,000,  and 
tbe  stetate  allowed  tbe  pommlsstoner  to  charge 
926  for  making  It  The  eonrt  aUowed  tbe  com- 
missioner f  in  lien  of  the  item  of  imos 
wblcb  be  bad  dbarged  for  leeslvlng  and  paying 
out  money  under  the  order  of  court  The  court 
should  not  have  allowed  anything,  because  the 
receiver  did  net  receive  and.  pay  out  any  pert 
of  the  91t961.S8.  It  te  only  where  the  com- 
mlssJooer  has  aotnally  received  and  paid  out 
the  monsff  that  he  is  enilttad  to  any  commls- 
aHosL  It  is  true,  the  bonds  were  directed  to  be 
paid  to  tbe  reedver,  mider  tbe  order  of  the 
court;  but  before  the  bonds  matured,  or,  at 
any  rate,  before  they  were  collected,  or  ahy 
effort  made  to  collect  them,  the  parties  to  the 
controversy  settled  the  matter,  and  the  bonds 
became  tbe  propwty  tit  tbe  aiwdlant  The 
einuntelnnw  bad  nothing  fnrtbw  to  da  witb 
the  bends.  Simply  because  bonds  are  made 
payable  to  a  receiver  or  commissioner  of  tbe 
court  does  not  entitle  blm  to  eharge  a  per 
cent  for  "recelvii^r  and  paying  out"  tbe  money, 
when,  as  a  matter  of  fiuit  be  does  not  receive 
tt^  and,  of  course,  does  not  pay  tt  out 

Tbe  court  properly  sostolned  tbe  exception  to 
On  item  oC  $50  for  extra  services  la  preparing 
advertisemente,  etc.,  and  providing  funds  to 
meet  dcAte  and  expenses.  The  order  of  sale 
directed  how  the  property  should  be  edv^Hsed. 
In  order  to  earn  the  which  tbe  law  allowed 
the  commissioner,  It  was  essential  for  blm  to 
advertise  the  property  as  tbe  order  required, 
and  he  was  not  entitled  to  any  compensation 
for  fbB  servleea  wbldi  be  dalms  to  have  ren- 
dered. When  real  estate  or  personnl  property 
Is  ordered  to  be  sold,  and  the  commissioner  of 
the  court  Is  directed  to  execute  the  order.  It  Is 
his  duty  to  advertise  tbe  property  as  directed 
by  the  court,  and  to  report  the  sale  to  tbe 
court  He  Is  not  entitled  to  extra  couipensa- 
tloa  tor  doing  either  of  these  things,  beosise 
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tbey  are  part  of  the  duties  of  Uie  commissioner, 
which  he  must  perform  anterior  and  suImw- 
qnmt  to  the  sale,  tai  (order  to  earn  the  fee 
which  the  statate  allowa.  Of  course,  If  the 
court  should  direct  the  commissioner  to  adver- 
tise a  sale  In  newspapers,  tlien  the  durgies  for 
snch  advertisements  would  not  come  out  of  the 
allowance  to  whldi  the  oommlsaloner  la  enti- 
tled under  the  statute  making  the  sale.  For 
the  other  change  whldi  enters  Into  that  Item, 
to  wit,  "Providing  funds  to  meet  debts  and 
eKpenwa,"  there  was  an  allowance  made,  and 
whldi  appears  in  the  Item  of  t61.(KS,  which  la 
not  questioned. 

The  court  allowed  the  appelant  |163,— <3  per 
day  for  51  days*  services  claimed  to  have  been 
rendered  after  the  sale  of  the  property, 
court  allowed  the  ancHoneer  |75  tor  crying 
the  sale,  and  allowed  the  ivpdlant  for  10  days' 
servloes  which  he  claimed  to  have  rendered  be- 
tween the  entethig  of  the  order  of  the  sale  and 
the  sale.  The  property  seems  to  have  been 
ddlvered  to  the  purehaaers  on  the  day  of  sale. 
There  was  nothing  for  the  commlsakmer  to  do, 
when  the  purdiaser  compiled  with  the  teims 
of  the  aale  by  exeentlDg  bonds  for  the  purchase 
money,  but  to  report  the  sale,  exc^t  to  make 
reports  of  the  money  received  and  disbursed, 
for  which  be  has  been  compensated.  When  the 
commissioner  asked  what  services  be  was  en- 
gaged In  during  thtf  61  di^  tm  wblch  he  char- 
ged, he  said:  *T  cannot  ezacOy  telL  I  was  hi 
court,  here,  lots  and  lots  of  days.-4ots  and 
lots  of  days  that  -I  was  In  court,  here,  and  did 
not  diarge  for.  OoL  Wathen  took  over  one- 
balf  of  my  time  on  Ihem."  He  was  not  entitled 
to  charge  anythbig  fbr  being  hi  court  There 
was  nothing  In  hla  poidtlon  aa  receiver  whldi 
required  him  to  be  rendering  the  alleged  serv- 
ices, and  he  wai  not  entitled,  ttom  his  own 
statement,  to  any  part  of  the  $1CS.  There  wore 
some  other  Items  which  the  commissioner  char- 
ged, and  fees  for  which  an  allowance  was 
made,  to  which  he  was  not  entitled;  but,  as 
It  la  not  urged  that  they  be  disallowed  hfan,  this 
court  will  not  designate  what  they  are.  The 
judgment  Is  reversed  for  proceedings  consist- 
ent with  this  opinion. 


FINNBLL,  Policeman,  et  aU  T.  BOHANNOX. 
(Court  of  Appeals  of  Kentucky.  Jan.  7,  18QS.) 
BtmnsN  OF  Proof— Arkbbt—Assaolt  bt  Poucs- 

MA»— KVIDENCK— ISSTBUCTIOJIS  TO  JURT. 

1.  In  aa  action  against  a  policeman  for  the 
□nneceBsary  and  cruel  beating  ot  plaintiff  in 
arresting  fatm,  the  burden  is  on  plaintiff,  thoagh 
defendant  admits  the  beating,  it  being  denied 
that  it  was  snnecessar?  or  cruel. 

2.  In  such  an  action  It  is  not  ciHnpeteut  for 
defendant  to  prove  that  there  was  a  large  crowd 
in  town  at  the  time  of  the  alleged  assault,  and 
that  there  was  much  drunkenness  and  disor- 
der, and  that  the  police  were  compelled  to 
make  many  arrests  on  that  account,  or  that 
varions  lawless  persons  had  threatened  to  take 
the  town  on  that  day,  and  that  there  was  fear 
of  an  outbreak. 

3.  A  policeman,  In  arresting  one  who  is  drunk 
and  disorderly,  has  the  right  to  use  sui^  force 
as  is  necessary  for  that  pnrpcMe,  and  he  may, 
if  the  offender  ott^u  active  resistence,  use  such 


force  as  is  reasonably  necessary  to  repel  th« 
assault,  and  to  compel  submission  to  arrest, 
but  no  greater  force,  and  the  jury  should  be 
so  instructed  in  an  action  against  a  policeman 
for  the  unnecessary  and  cruel  heating  of  plain- 
tiff while  arresting  him. 

4.  It  is  error,  in  such  an  action,  to  call  the 
jury's  attention  in  the  instructions  to  the  fact 
that  defendant  admitted  that  he  struck  plain- 
tiff with  his  billy,  the  admission  both  in  the 
pleadings  and  testimony  being  counted  with 
other  statements  which  go  to  excuse  the  strik- 
ing. 

6.  An  ii.struction  chiefly  predicated  on  the 
idea  that  defendant  had  the  right  to  use  force 
in  arresting  plaintiff  only  when  It  became  nec- 
essary to  xepel  assault  made  on  him  by  plaintiff 
is  erroneous. 

6.  Ky.  St  S  S497,  which  requires  every  po- 
liceman to  give  bond,  and  provides  that  he  and 
his  bondsmen  shall  be  liable  "for  any  unlawful 
arrest,  ot  the  unnecessary  or  cruel  beatinjc  or 
assault  In  making  an  arrest,"  Is  merely  declara- 
tory of  the  common  law,  except  as  to  the  re- 
quirement of  the  bond,  as  is  also  Cr.  Code,  | 
43,  relating  to  the  same  subject. 

Api>eal  from  circuit  court,  9helby  county. 

"Not  to  be  officially  reported." 

Action  by  Richard  Bohannon  against  B.  B. 
Finnell  and  others,  on  the  bond  of  R.  B.  nn- 
nell  as  policeman,  to  recover  damages  for 
an  assault  Judgment  for  i^ntiff ,  and  de- 
fendants appeaL  BeverBed. 

L.  0.  Willis  and  G.  G.  Gilbert,  fftr  appel- 
huts.   P.  J.  Beard,  for  appellee. 

BUBNAM,  J.  This  suit  was  brought  by 
app^lee  against  appelant  who  was  a  police- 
man of  the  town  of  ShiribyTllle,  upon  the 
bond  executed  by  him  pnranant  to  the  ihotI- 
slons  of  aecUon  8497  of  the  Kentucky  Stat- 
utes, which  provides:  "Every  policemen, 
before  he  enters  upon  the  duties  ot  his  office, 
shall  give  bond  with  ai^roved  security,  be- 
fore tiie  m^or  to  Qie  commonweoltb  of  Ken- 
tucky, In  the  anm  of  fl.OOO  for  the  tUthful 
performance  of  the  duties  of  his  office;  and 
for  any  unlawful  arrest,  or  Oie  uniiecesBary 
or  erud  beating  or  assault  in  making  an  ar- 
rest he  and  hla  bondsmen  ^all  be  liable  do 
the  person  so  Injured,  on  said  bond,"— al- 
leging that  In  October,  1894,  while  acting  In 
hla  official  capacity  as  a  policeman  of  said 
dty,  having  appellee  under  arrest  he  uo- 
neceasarOy  and  crueUj  beat  and  assaulted 
him  on  the  head  wKh  a  club,  inflicting  upon 
him  severe  and  painful  Injuries;  and  that 
Bubseqnently,  In  Nbvember.  1894,  appellant, 
again  acting  In  hts  offl(Hal  capacity  as  police- 
man, while  arresting  appellee,  nunecessarlly 
and  criielly  beat  and  aasaulted  him  on  thp 
head  "with  a  stick  or  club,  caUed  a  billy." 
whweby  he  was  knocked  Insensible,  and 
his  head  bruised,  and  there  were  Inflicted 
upon  him  painful  Injuries,  which  occasioned 
blm  great  phyrical  and  mental  suffering,  etc. 
Appellant  denied  tbait  he  etther  unnecessa- 
rily or  cruelly  beat  or  assaulted  appellee,  as 
charged,  bnt  alleges  that  in  bis  necessary 
self-defense,  while  acting  as  poUceman  of 
the  city  of  Shelbyvllle,  and  In  the  necessaxy 
dlschai^  of  his  duties,  and  while  appellee 
was  resisting  arrest.  In  November,  1804.  be 
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struck  appellee  two  Uglit  Mows,  do  more 
tbaa  waa  oeceaaary  for  his  own  self-defense, 
and  to  compel  appellee  to  submU;  that  in 
October,  18M,  wbUe  appellee  was  under  ar* 
rest,  appellee  jerked  bis  cane  ont  of  bis 
hands,  and  struck  at  him,  and  avowed  that 
he  would  not  be  put  in  jail,  and  refused  to 
go;  that  he  struck  the  appellee  a  slight  blow 
with  his  bUly,  which  did  not  Injure  him,  and 
which  was  necessary  to  compel  the  appellee 
to  sutunlt  to  arrest  and  be  placed  tn  Jail;  and 
alleges  that  only  slight  Injuries  resulted 
ftom  either  assault.  Tlie  IsBues  being  made 
up,  tbe  trial  resulted  In  a  rerdlct  In  favor 
of  axv^lee  for  $G00,  and  from  the  Judgment 
thereon  this  appeal  Is  prosecuted,  and  appel- 
lant complains  that  the  court  erred  to  hia 
prejudice  In  both  Instructtons  Xos.  1  and  2, 
which  were  given  to  the  Jury,  and  In  refus- 
ing to  give  Instruction  marked  "G."  It  Is 
also  contended  that  the  court  erred  to  his 
prejudice  In  refusing  to  allow  him  to  prove 
on  the  trial  of  the  case  that  there  was  a 
very  large  crowd  In  the  town  of  Sbelbyville 
at  the  time  of  the  a&sault  alleged  to  have  oc- 
curred In  November  (It  being  county  court 
da^,  and  that  It  ivas  boisterous  and  unmly; 
that  there  was  a  great  deal  of  drunkenness, 
and  that  the  police  were  compelled  to  make 
22  arrests  on  that  day  for  drunkenness  and 
disorderly  conduct;  that  there  was  great 
alarm  f6r  fear  ot  an  outbreak,  and  that  the 
offlcera  would  not  be  able  to  control  the 
crowd;  and  that  the  officers  had  received  In- 
formation that  some  of  the  disorderly  ele- 
ments of  the  county  had  made  threats  that 
they  would  overcome  ttie  pcdlce,  and  take 
ibe  town  on  that  day,  If  the  officers  attempt- 
ed to  arrest  them.  It  Is  further  contended 
that  the  burden  was  upon  appellant,  and 
that  he  was  endtled  to  close  the  argument 
to  the  Jury,  and  that  the  court  erred  to  Ms 
prejndlce  In  refusing  to  permit  this  to  be 
done.  We  will  consider  these  exceptions 
separately,  and  In  Inverse  order. 

First,  tbe  act  sued  for  Is  the  unnecessary 
and  cruel  beating  of  plaJntlfT,  and  the  bur- 
den of  establishing  this  state  of  case  was 
npon  the  plaintiff  in  the  action,  and  he  was 
entitled  to  the  close,  the  rule  being  tbat  '^be 
burden  of  proof  In  the  whole  action  lies  on 
the  i>arty  who  would  l>e  defeated  If  no  evi- 
dence were  given  on  either  side." 

Nor  did  the  court  err  in  refusing  to  allow 
appellant  to  prove  on  the  trial  of  the  case 
that  there  was  a  laige  crowd  In  Shelbyrllle 
at  the  time  of  the  alleged  assault  In  Novem- 
ber; that  there  waa  a  great  deal  of  dmnken- 
iiess;  and  that  the  police  were  compelled 
to  make  22  arrests  on  tbat  day,  on  account 
of  drunkenness  and  disorder,  or  tliat  there 
was  fear  of  an  outbreak,  and  that  the  offi- 
cers would  not  be  able  to  control  the  crowd. 
Such  testimony  Is  Irrelevant,  as  It  does  not 
tend  Id  any  way  either  to  mitigate  or  excuse 
tbe  conduct  of  appellant  If,  as  alleged,  he 
unnecessarily  and  cruelly  bent  appellee. 

Nor  ta  there  anything  in  the  avowal  as  to 


threats  on  the  part  of  various  lawless  per- 
sons In  the  county  to  take  the  town  on  that 
day  which  In  any  wise  connects  the  appel- 
lee with  sqch  alleged  threats  or  conspiracy, 
and  It  was  not  competent  to  prove  threats 
made  by  otbers  against  the  appellant,  or  tbe 
officers  of  the  dty,  to  vhldi  appeOee  was  not 
a  party. 

The  evidence  shows  that,  on  both  occasions 
when  appellee  waa  arrested,  be  waa  drunk 
and  disorderly,  using  loud,  boisterous,  and 
profane  language,  which  was  calculated  to 
provoke  difficulty  and  breach  of  the  peace; 
and  It  was  the  duty  of  appellant,  as  a  oon- 
aervaibor  of  the  peace,  to  have  arrested  him, 
and,  In  tbe  discharge  of  this  official  duty,  he 
had  the  right  to  use  such  force  as  waa  neces- 
sary for  that  purpose;  and  If  appellee  offer- 
ed active  resistance  to  arrest,  by  striking  the 
officer  with  his  flat,  attempting  to  break  loose 
from  blm  or  to  make  his  escape,  appellant 
had  the  right  to  use  such  forae  as  waa  rea- 
sonably necessary  to  repel  the  assault  made 
upon  blm  and  compel  appellee  to  submit  to 
arrest;  but  he  is  not  permitted  to  make  use 
of  greater  force  or  violence  than  Is  neces- 
sary to  accompUsli  this  object,  and  It  was 
the  duty  of  tbe  court  to  have  given  to  the 
Jury  an  Instruction  embodying  this  Idea. 

The  first  Instruction  given  la  objectionable, 
because  It  singles  out  and  calls  the  attention 
of  the  Jury  to  the  fact  tiiat  the  appellant  ad- 
mitted that  he  struck  appellee  with  his  billy 
In  October,  and  again  In  November.  While 
It  is  true  that  the  defendant  makes  these 
admissions,  both  Ux  Ms  pleadtngs  and  bis  tes- 
timony, they  are  coupled  with  other  state- 
ments which  go  to  excuse  and  Justify  the 
striking.  Singled  out  and  Isolated  from  oth- 
er statements  of  appellant,  as  tAey  are  In  this 
Instruction,  they  become  misleading  and 
prejudicial. 

We  think  the  second  Instruction  Is  also 
prejudicial  and  misleading,  because  It  seems 
to  be  chiefly  predicated  upon  the  Idea  that 
appellant  had  the  right  to  use  force  In  ar- 
resting the  appellee  only  when  it  became 
necessary  to  repel  assault  made  upon  him 
by  appellee.  As  a  matter  of  fact,  he  had 
the  right  to  use  all  reasonable  and  necessary 
force  to  compel  appellee  to  submit  to  arrest; 
and,  while  this  Idea  Is  to  some  extent  em- 
bodied In  the  laitter  part  of  the  second  In- 
struction, It  Is  so  coupled  wlt4i  and  subor- 
dinated to  tbe  idea  of  self-defense  on  tbe 
part  of  the  officer  as  to  be  misleading  to  tbe 
Jury,  and  prejudicial.  Section  48  of  the 
Criminal  Code  and  sectton  3497  of  the  Ken- 
tucky Statutes  were  not  Intended  to  lessen 
the  duty  or  power  of  officers  to  preserve  th(» 
peace  and  arrest  disorderly  persons.  They 
are  simply  declaratory  of  the  common  law 
as  It  always  existed,  except  as  to  the  require- 
ment of  the  bond.  It  Is  still  tlwir  duty  to 
maintain  order  and  enforce  the  law,  al- 
though they  are  not  now,  and  never  were, 
permitted  to  use  unnecessary  violence  In  ar- 
resting public  offenders.  . 
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F«r  the  reuMu  InOlnted,  the  Judgment  la 
rwKMd,  and  caoae  remanded  for  jpreoead- 
iii0B  cMMateDt  -with  this  optoikm. 


BRANDBNBUBG  cC  at  T.  McOUIRIC. 
(Coart  of  Appeals  of  Kentnckr.    Jan.  8.  1S8B.) 

LuuTASuur  «r  Actions— pLBAi}iKa—8DFn.Tiita 

Lost  Deed. 

1.  The  defendajit  canoot  avail  himself  of  the 
■tatute  of  limltatioQs  by  dcmarrer  where  the 
petttioe  doM  not  show  that  the  statute  mlfdit 
uot  be  avtdded. 

2.  Ueu.  St  C.  71,  art.  1,  SS  1.  2,  4,  prcseribing 
the  limitiition  of  actioDS  for  the  recuvery  of 
real  estate,  apply  by  analogy  to  actions  to  sop- 
lily  lost  deeds  to  real  estate. 

8.  The  risbt  of  action  to  supply  a  lost  deed 
accrues  upoo  the  destruction  or  mutilation  of 
the  deed  or  writinp  soiieht  to  be  supplied,  and 
Ae  statute  comuiences  to  run  from  such  d(>- 
struction,  or  as  soon  as  the  loss  is  discovered, 
or  can  by  the  exercise  of  reasonable  dUifence 
be  discovered. 

Appeal  tnun  dreuit  eoort,  Oweley  oounty. 

'To  be  offlclally  reported." 

Action  hy  A.  B.  McGufre  against  John  W. 
Brandenburg  and  others  to  supply  a  lost  deed. 
Judgment  fbr  plaii^UT.  and  defendants  appeal. 
Rerersed. 

BL  B.  Hogg,  for  appellants.  Holt  &  Holt, 
for  appellee. 

GHTFFT.  J.  Tbis  action  was  Instituted  by 
the  appellee  against  the  aniellaitfB  in  the  Om- 
ley  olrcnlt  court,  under  section  10,  c.  72,  912, 
Oen.  St,  to  supjdy  a  lost  deed  claimed  to  hare 
been  recorded  In  the  Owsley  oounty  clerk's 
office  is  the  year  1802,  and  to  bare  been  de- 
stroyed. The  appellants  denied  the  execution 
of  the  deed  and  its  destruction.  Upon  final 
hearing,  the  court  rendered  Judgment  d''^'Tg 
the  defaidants  to  convey  the  land  In  question, 
and,  upon  their  failure  to  do  ao,  adjudged  that 
the  master  commissioner  should  make  the  con- 
veyance, and  from  that  Judgment  this  appeal 
la  prosecuted. 

It  U  Instated  first  by  the  fwpdlanta  that  their 
demurrer  should  have  been  sustained,  be- 
cause tbe  deatmction  of  the  deed,  if  destroyed 
at  all,  occurred  more  than  23  years  before  the 
Inatltutlon  of  this  salt;  hence  the  cause  of  ac- 
tion waa  barred  by  tha  atatute.  Inasmuch  as 
the  i^eHtlon  did  not  show  that  the  plea  of  the 
statute  might  not  be  avoided,  tbe  demurrer  to 
the  petition  waa  properly  overruled. 

It  la  further  ccmtended  by  ivP^Uc^ts  that 
Hm  court  erred  in  refuidng  to  allow  appellants 
to  file  an  amended  aoawer,  r^lng  upon  the 
statute  of  llmltatlono,  after  the  testimony  by 
plalntlflF  bad  made  It  manifest  that  the  cause 
of  action  had  accrued  more  than  25  years  be- 
,  taee  the  Institution  of  the  suit.  It  tM  contend- 
ed by  appellee  that  the  statute  of  limitations 
has  no  andli^atlon  to  this  action.  In  Allen  v. 
I'^roman,  96  Ky.  317,  28  S.  W.  497,  It  waa  sub- 
stantially held  that  it  hod  become  the  leglala- 
tive  policy  of  this  state  to  fix  In  every  case  a 


limit  of  time  foe  iNglinlag  evaiy  acOoa  tat 

IHooeedtaig  furzidlef;  taraos  it  would  sbhu  that 
at  sane  period  this  action  would  be  barred  by 
tlm&  It  Is  true  that  no  atatute  of  llmltattons 
expcesaly  refers  to  sudi  an  actitm;  but  It  Is 
provided  In  aectimi  1,  art.  1.  ft  71,  Oon.  St., 
that  an  action  for  real  property  can  only  be 
brought  within  15  years  after  tbe  rigtit  to  in- 
stitute suit  had  first  accrued  to  tto  phdntlff,  or 
ttie  person  throuf^  whom  be  dalau.  Beetlon 
3  In  snbstaaca  peovNea  that  It  at  tin  time  the 
ri^  of  action  accraea^  the  person  was  an  In- 
fant, a  maiTled  woman,  or  of  unsound  mind, 
then  such  person  or  pwaons  claiming  through 
him,  thongh  a  period  of  16  yeam  has  dapoed, 
msy  bring  an  action  wlQUn  3  years  after  such 
disability  is  removed.  Section  4  provides  that 
the  polod  within  whldi  an  action  for  the  re- 
covery of  real  property  shall  be  brougM  ihall 
I  In  no  case  be  ntoided  beyond  30  yeaca  from 
I  the  time  at  vrtdch  the  il^t  to  bring  tbe  action 
flrat  accrued  to  the  idalntlf^  or  the  person 
throtu^  whom  be  claims  t>y  reason  vt  any 
death  ae  existence  or  continuance  of  any  dis- 
ability whatever.  It  aeema  hardly  leasonable 
that  tbe  tight  to  Institute  an  action  to  restore 
or  perpetuate  evldenoe  of  title  to  real  estate 
should  be  without  limit  as  to  timo*  irtUle  the 
light  to  recover  the  property  Is  barred  by  time. 
We  are  tbm^ore  of  the  opinion  thitf  Qie  stat- 
ute 6t  llmltatltms  aa  to  actions  tor  the  leoov- 
«y  of  rod  estate  analogy  are  applicable, 
and  should  be  applied,  to  such  actions  as  the 
case  at  bar;  and  tbat  the  caoae  of  action  ac- 
crued upon  the  destruction  or  matilatkai  of  the 
deed  or  writing  sought  to  be  auppUed;  and 
that  the  stetnte  commenced  to  run  from  such 
destruction,  or,  at  least,  aa  soon  as  Oie  loss 
was  discovered,  or  could  by  the  exerdse  of  rea- 
sonable dUlgence  have  been  discovered,  by  tbe 
plalntUE,  and  in  do  case  can  the  right  to  bring 
such  aa  action  continoe  more  than  SO  years 
after  the  cause  of  action  accrued.  It  rssulte 
from  the  fw^EOlng  tbat  the  court  below  ccred 
In  refusing  to  allow  the  amendad  answer  to  be 
filed.  For  the  reaaona  Indicated,  tha  Judgment 
appealed  from  is  reversed,  and  tiie  cause  re- 
manded, with  directkma  to  allow  the  amended 
answor  to  be  filed,  and  for  furthw  proeeedlngs 
oanstetait  with  this  tq^iuL 


BLAKEMORB  v.  BLAKBHORB  et  si. 

(Court  of  Appeals  of  Kentucky.  Jan.  18. 1808.1 

IdHiTATioM  or  AonoKS— Nsw  FaoiuBa— UoBfT 
OAOB  Executed  dndsr  MistaKb. 

1.  A  ppomise  by  defendant,  who  had  received 

Sroperty  by  devise  from  her  father,  to  pay  a 
el)t  of  her  father  ovidenced  by  note,  beinp 
made  withia  the  statutory  period,  had  the  ef- 
fe<>t  to  -extend  the  period  of  limitation,  and 
thoreforc  a  mortgage  Bubscguently  executed  by 
her  on  the  property  to  secure  the  debt,  tbongb 
more  than  16  years  after  Its  matuTity,  was 
supported  by  a  sufficient  consideratiOB. 

2.  A  court  of  equity  will  ^rant  relief  against 
a  mortgage  executed  to  secure  a  debt  for  which 
the  mortpii iror's  ancestor  had  been  botyid  as 
surety,  where  both  parties  acted  under  the  mis- 
taken belief  that  the  property  was  already  in 
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liM  for  tba  deta,  trjbe»  in  (set  the  debt  wu 
barred  l>7  limitatioa, 

3.  A  married  woman  maj  mortEage  her  sep- 
arate estate  for  her  own  debt. 

Appeal  from  (^ult  court,  JefCersos  county. 

"Not  to  be  officially  reported." 

Action  by  C.  B.  BlaKemore  and  others  against 
Annie  M.  Blakemore  to  enforce  a  mortgacK 
lien.  Judgment  for  plaintiffs,  and  defendant 
apiieals.  Berersed. 

St  Jolm  Boyle  and  John  C.  MiUar,  for  ap- 
pdlaat.  Dodd  ft  Dodd,  tor  awelice  Blake- 
more,  laaac  P.  CUdwtil,  for  appdlM  Iwrar- 
ance  Co. 

UAZELRIGG,  J.  The  appeUant  was  the 
owaer  of  certain  real  eetate  In  JjOulsvIUe,  whieh 
in  IBM  she  mortgaged  to  appeU%  C.  B.  Kake- 
more,  to  secure  two  certain  supposed  to 

bare  been  owing  by  her  father,  Xhomas  J. 
Slartis,  who  died  the  owner  of  said  estate,  la 
18S3,  and  which  debts  were  supposed  to  t>e  a 
charge,  aa  was  recited  In  the  morteage,  en  tbe 
real  estate  owned  by  him  at  his  death.  One 
ot  these  debts  Is  shown  clearly  to  have  been 
that  of  tbe  father  while  the  other  la  as  clearly 
shown  to  have  been  the  debt  of  another,  on 
which  the  father  was  bound  cmly  as  surety  or 
Indotser.  His  own  debt  was  evidenced  by  hie 
note  of  February  25, 1S78,  due  January  1,  1879, 
aud  was  for  $S,M5.  Ufion  the  death  of  Har- 
iln,  he  devised  this  property  In  equal  parts  to 
ai^MUant  and  her  brother,  but  very  shortly  the 
appellant  became  tbe  owner  of  the  other  half 
of  the  property  by  purchase  from  her  brother, 
and  obtained  conveyance  therefor.  It  appears 
that  the  executor  of  Max-tin  continued  for  years 
to  pay  the  interest  on  these  two  debts,  and  it 
la  fairly  shown  that  the  appellant  asked  and 
t^talnad  Indolgenoe  on  both  debts,  and  at  dif- 
terent  times,  for  a  year  or  so  at  least,  befooe 
tbe  execution  of  tbe  mortgage,  promised  to  pay 
chem  HDdw  the  b^lef  that  her  property  ,  was 
cbacsed  with  their  payment.  As  Martin's  own 
delJt  was  not  barred  by  the  statute  of  limita- 
tion oatll  3SM,  the  proof  establishes  that  the 
promiaea  to  pay  by  appeUwoit  were  made  be- 
fore tbe  tME,  and  within  the  atatutoi?  period, 
and  at  a  time  when  tbe  appellant's  property 
was  legally  bound  for  this  debt,  and  when  she 
was  also  bound  for  the  debt  to  tbe  extent  she 
Itad  obtained  property  of  tbe  debtor.  There 
wo*  tbwefore  sutAclent  oonalderatitm  for  the 
new  pipmise  and  pledge  of  the  property  made 
In  the  mortgage  hi  1804.  although  It  was  made 
mo»  than  15  years  after  tbe  maturity  of  the 
anceator's  note.  It  Is,  however,  otherwise  with 
the  note  of  (3,000,  on  which  the  father  was 
botmd  only  as  surety  or  indorser.  No  promise 
to  pay  tbla  la  abowp  to  have  been  made  while 
tbe  debt  was  alive,  and  before  It  was  In  fact 
barred,  and  there  is  no  consideration  for  the 
aaanmptioD  of  It  by  appeUant  in  tbe  mortgage 
of  1884.  Xiiere  was  no  fraud  In  the  procure- 
ment of  tbe  mortgage,  as  It  Is  clear  that  ap- 
pellant TOlanlAcUy  executed  It,  and  assumed  to 
pay  tbe  debt;  but  tt  Is  also  clear  that  she  act* 
«d  on  tbe  beUaf  of  betsetf,  and  tbe  beUef  and 
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tbe  Bssnranoe  of  tlie  representattoa  of  tAe  ap- 
pellee, that  the  property  was  elreadf  In  lien 
for  tbe  payment  of  this  defct,  as  well  as  of  tbe 
testator's  own  debt.  Both  parties  acted  under 
a  mistaken  view  of  their  legal  rights  and  ob- 
ligations, and  nothing  Is  more  clearly  settled 
than  that  in  such  a  case  equity  may  grant  re- 
lief. Pom.  Eq.  Jur.  |  S40;  Underwood  v. 
Brockman,  4  Dana,  S18;  Bank  v.  Leathers,  10 
B.  Mon.  94.  As  to  tbe  mortgage  executed  to 
the  ap];>e31ee  Hfe  Insurance  company  for  money 
loaned,  it  seems  clear  enough  th^jt,  as  appeilam 
got  this  money  in  person,  her  prc^rty  ought 
to  be  h^  liable.  It  Is  true  she  held  a  por- 
tion devised  to  her  by  her  father  as  separate 
eetate,  but  this  is  no  season  why  she  might  not 
mortgage  It  foe  ber  own  debt.  The  fautru- 
ment  recites  tbat  abe  gets  the  mortgage  maa- 
ey  to  her  own  separate  ose.  Tlie  judgsaent  Is 
alBrmed  as  to  the  aK)dlee  company,  and  re- 
vised oaJy  as  to  the  deM  of  «3,000. 


BAIUIRT  et  *1.  v.  FOBT  PITT  NAT.  BANK 

OF  PITTSBUBG.  PA 
(Oeart «(  Appeals  of  Keataeky.  Jan.  11, 18B6.) 

BiLu  Airn  NoTSfl— Blahk  Ikdohsbhekt. 

Where  the  only  evidence  of  plaintiff's  title 
to  til*  biU  sued  on  is  a  blank  indorsemoit  -by 
the  payee,  plaintiff  most,  if  bis  ownenhip  be 
denied  by  answer,  fill  the  blank  with  words  of 
assignmrat  to  himself,  in  order  to  show  a  prima 
facie  light  to  recover. 

Ai^eal  from  dretilt  court,  Henderson  coim- 
ty. 

"Not  to  be  officially  reported.** 

Action  by  Fort  Pitt  Natlooal  Bank  of  Pitts- 
burg, Pa.,  against  Barret  &  Wllhoyte  on  a  bill 
of  exchange.  Judgment  for  plalutlff,  and  de- 
fendants appeal.  Beversed.' 

a  B.  &  B.  D.  Vance,  for  appellants.  W.  P. 
UoGlaln,  for  appdtee. 

PAYNT1£B,J.  OUs  action  was  InstHnted  by 
the  appellee  on  tbe  following  bill  of  eoccbaoge, 
to  wit:  "OHver  Wire  Company.  ^02.75. 
Pittsburg,  Pa.,  March  Ifi,  1803.  Sixty  days 
after  date,  pay  to  tbe  order  of  draft,  ours^ves, 
four  hundred  two  and  'Vioo  doUars,  with  ex- 
change on  Pittsburg  or  New  York,  value  re- 
ceived, and  charge  to  aecoant  of  Oliver  Win 
0on4»any,  by  W.  H.  Gassldy,  Tr.  To  Bairet  ft 
Wllhoyte,  Hendersmi.  Ky."  Across  the  face 
ef  it  b  a  writing  as  Ccdlows:  "Accepted.  Paya- 
ble, Hend^son  National  Bank.  Barret  and 
WUboyte."  Th«i  optm  tbe  back  o<  the  bill 
there  is  the  following  Indoraemeot:  "OilTcr 
Wire  GomcMuiy.  W.  H.  Oassldy,  Treasurer." 
It  was  protMted  for  nanpayment 

It  Is  alleged  In  the  petition  that  the  Oliver 
Wire  Company  subsequently,  and  before  its 
maturity,  tatdorsed,  assigned,  and  transferred, 
for  a  valuable  consideration,  tbe  draft  and  ac- 
ceptance to  the  Port  Pitt  National  Bank,  and 
that  it  is  DOW  tbe  tatter  and  owner  of  It.  ISie 
defendants  la  tibetr  answ^  deny  "tbat  the  Oliv- 
er Wire  Company  ever  indorsed,  assigned,  or 
tranaCemd  tbe  aoovtaoee  aned  oa  ta  tbe  jrialn- 
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tiff,  or  any  one  dae,  bat  saj  the  said  OUrer 
Wire  Company  Is  now  the  owner  and  holder 
thereof,  and  plaintiff  has  no  Interest  therein." 
The  plaintiff  did  not  Introduce  any  evidence 
to  show  that  the  bill  had  been  Indorsed  and  as- 
signed to  It  The  court  below  an»ears  to  have 
been  of  the  opinion  that,  aa  the  iasnes  were 
formed  by  the  pleadlnirs,  the  plaintiff  was  enti- 
tled to  Judgment,  as  the  defendants  offered  no 
evidence  to  sustain  the  Issue  formed  by  the 
language  quoted  from  the  answer.  It  will  be 
observed  that  the  name  of  the  drawer  of  the 
blU  of  exchange  was  Indorsed  on  the  back 
thereof  by  the  treasurer  of  the  company  In  the 
same  mannor  that  the  treasurer  signed  the 
name  of  the  Oliver  Wire  Company  as  drawer 
of  the  bill.  The  appellee  failed  to  exercise  Its 
right  to  write  above  the  name  words  Importiog 
that  the  bill  had  been  assigned  to  it  It  was 
adjudged  In  Cope  v.  Daniel,  9  Dana,  417,  that 
"until  the  blank  be  filled,  by  a  formal  assign- 
ment to  the  h(dder,  he  cannot  recover,  though 
he  may  sue,  on  the  bill  In  his  own  name,  be- 
cause the  lodorser's  name  does  not  per  se  nec* 
essarlly  Import  an  assignment  to  him,  or  the 
character  and  effect  <^  that  which  may  have 
been  Intended.  This  Is  not,  however,  because 
he  has  no  right  as  the  holder,  but  only  because 
he  has  failed  to  fmulsh  sufficient  evidence  of 
his  right,  and  which  evidence  the  blank  indorse- 
ment and  the  delivery  of  the  bill  to  him  gave 
him  the  power  to  complete,  by  flUiug  the  blank 
In  such  a  manner  as  to  prove  specifically  and 
certainly  the  nature  of  the  right  passed  to  him 
by  the  indorser."  Tte  court  In  that  case  re- 
garded the  evidence  whkdi  socb  an  assignment 
would  furnish  as  necessary  to  show  the  char- 
acter of  the  right  which  the  holder  possessed, 
and  held  the  indersemeot  could  be  made  at 
any  time  before  the  trial  of  the  salt  on  the  bllL 
This  doctrine  Is  recognized  as  being  correct  In 
Bank  v.  Garey,  6  B.  iioa.  628.  In  the  case  dI 
Gaar  v.  Banking  Co.,  U  Bush,  IM,  the  coort 
said:  **Wtaen  the  holder  of  a  bill  Indorses  hla 
name  npon  It,  and  ddlven  It,  such  Indorse* 
meat  and  delivery  pass  the  title;  and  when 
the  holder  sues  upon  It,  and  alleges  tlUe  In  htan- 
setf,  he  Is  entitled  to  recover  unless  Us  title  is 
denied  by  plea,  when  it  may  be  neceesaiy  to 
fill  up  the  Indorsements  In  wder  to  fnmlah  evi- 
dence to  overcome  the  deolaL  It  Is  the  In^ 
dorsHnent  of  the  name  of  the  holder  and  d^v- 
07  of  the  bill,  and  not  the  filling  tqi  of  the  In- 
dorsement that  operate  to  pass  the  title  •  •  • 
But  under  our  system  of  pleading,  vrUeb 
quires  the  facts  to  be  stated,  the  unanswered 
allegation  that  the  bill  has  been  Indorsed  by  the 
payee,  and  that  the  plaintiff  Is  Qie  holder  and 
owner  tberetrf,  proves  apeelfloally  and  certainly 
the  nature  ot  the  right  passed  to  him  by  the  hi- 
dorser,  and  dispenses  with  the  necessity  for 
any  evldmce  whatever,  and  entitles  the  plain- 
tiff to  recover.  If  his  ownership  be  denied, 
then  it  would  be  necessary  to  flU  the  blank  In 
order  to  furnish  that  evldoice  which  Is  other- 
wise fumldied  by  his  unanswered  allegation 
of  ownership."  Under  Oils  (q;dnlon  of  tbn 
court  it  there  was  do  denial  in  the  answer 


that  the  note  had  been  Indwsed  and  assigned, 
and  the  plaintiff  was  the  holder  of  It  Judgment 
could  be  recovered  on  it  without  any  writing 
other  than  the  Indorsement  of  the  name  of  the 
payee;  but,  as  these  facts  were  put  In  Issue  by 
tbe  answer,  then,  to  oiable  the  plaintiff  to  show 
a  prima  facie  right  to  recover.  It  was  necessary 
for  it  to  write  above  the  name  words  Import- 
ing an  assignment  of  the  bill.  As  the  plaintiff 
failed  to  write  such  an  assignment,  be  did  not 
manifest  a  prima  facie  right  to  racoro  on  tbe 
bill.  The  cause  is  reversed  for  proceedings 
consistent  with  this  opinion. 


GRAND    RAPIDS  SOHOOL-PURNITDBE 
CO.  V.  TRUSTEES  OF  SCHOOL  DIST. 
NO.  2B,  PIKE  COUNTT. 
(Court  (tf  Appeals  of  Kentucky'  Jan.  11»  ISM.) 
Tazatioit — PowBR  or  Court  of  Eqcitt  to  Ap- 
point COLLBOTOR.' 
The  fact  that  the  trnstees  of  a  school  dis- 
trict whose  duty  it  Is  to  appcunt  a  treasurer  to 
collect  a  tax  imve  been  unable  to  set  any  one 
to  act  in  that  capacity  does  not  authorize  !i 
court  of  chancery.  In  a  suit  broaght  by  a  jod^- 
ment  creditor  of  the  district  for  that  purpose, 
to  appoint  a  receiver  to  collect  the  tax;  a  court 
of  chancery  having  no  power  to  levy  or  collect 
taxes. 

Appeal  from  circuit  court,  Pike  county. 

"To  be  officially  reported." 

Action  by  Grand  Rapids  School-Furniture 
Company  against  trustees  of  school  district 
No.  29,  Pike  county,  for  the  appointment  of  a 
receiver  to  collect  a  tax.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

J.  U.  Bobenoo,  tot  appdlant 

PATNTBR,  J.  The  appelant  tnmldied,  on- 
der  a  contract  wlQi  the  trustees,  the  necessary 
furniture  toe  tbe  school  house  In  school  dis- 
trict 29.  Plte  eoonty.  The  appellant  obtained 
a  Judgmait  against  tbe  district  tor  tbe  CMitract 
price  of  the  tumltnr&  The  law  anthorlaea  the 
school  truBtee  to  levy  a  caidtatkm  and  ad 
valorem  tax  for  Uie  purpose  of  paying  tbe  et- 
penaes  of  building  school  houses  and  furnishing 
the  same.  It  appears  from  "the  petition  that 
the  trostees  have  fnlly  performed  Qielr  duty 
liy  levying  the  tax  which  the  statute  anUiu^ 
toes  toe  that  purpose.  Under  the  law,  tt  Is  the 
duty  of  the  trustees  to  appoint  a  treasurer, 
whose  duty  It  Is  to  collect  ttie  tax,  and  apply 
It  to  the  potpoaes  for  whl<^  It  Is  levied.  The 
tmsteea  have  made  an  appointment  of  a  treas- 
urer, but  they  are  unatfie  to  get  any  <me  to 
serve  in  that  capacity,  and  hence  no  one  then 
Is  authorized  to  collect  the  taxes.  Ther^bre 
this  action  waa  brought  for  the  pnrpoae  of 
having  the  court  ai^mlnt  a  recdver  to  colleet 
the  taxes  from  those  of  tbe  district  llaUe 
therefor,  aM  pay  the  appellantfi  demand.  The 
court  dolled  the  relief  sought  The  power  1o 
levy  or  collect  taxes  la  not  one  of  the  inherent 
powers  of  any  Judicial  trlbonftL  The  leglda- 
ture  of  the  state  Is  duirged  with  tike  doty  and 
vested  with  the  poww  to  provide  the  method  of 
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levytaf  and  eoDecttiiff  taxes.  A  court  of  chan- 
cery has  DO  power  to  lery  or  collect  taxes. 
Where  tlw  law  Imposes  tlie  daty  npon  officers 
o(  levying  and  collecting  taxes,  and  they  have 
fUled  or  refosed  to  perform  their  duty,  then, 
mandamna  'proceedings,  a  coinrt  of  law  can 
compd  the  performance  of  duties  whldk  the 
legtelatiire  has  Imposed  upon  them.  If  the 
leglalative  has  lUled  to  prorlde  an  adequate 
means  tor  the  lery  m  collection  of  taxes,  a 
court  of  cbanociy  Is  poweriess  to  supply  soch 
deficiency.  The  teglslatnre  alone  can  supply 
the  reoMdy  and  give  relief.  In  McLean  Coun- 
ty Precinct  t.  Deposit  Bank  of  Owensboro,  81 
Ky.  264»  it  Is  said:  "When  the  Instrumentali- 
ties sdected  by  a  lawmaking  power  for  making 
sodi  ooUectlons  cease  to  exist,  or  decline  to 
act;  the  remedy  la  In  the  lei^sIatlTe  depart- 
ment of  the  state  goTemment,  and  not  with  the 
judiciary.  If  the  leglalatlon  In  regard  to  the 
coUeetlon  of  taxes,  whether  tor  the  purpose  of 
affcvdlng  reroiue  for  the  state,  or  of  satisfying 
a  d^  due  to  a  corporation  hy  reaB<m  chC  a 
county  or  precinct  snhscriptlon,  proves  defeet- 
[Te  or  Inadequate  for  that  purpose,  the  remedy 
Is  not  by  applying  to  a  court  of  equity  to  cure 
the  detect,  but  the  legislature,  under  the  con- 
stitution, can  alcme  supply  the  defect  by  amend- 
ed l^slatlon.  The  judiciary  has  no  power  to 
levy  taxes  or  to  collect  taxes  when  the  officer 
appointed  to  collect  refuses  to  do  so."  In  the 
case  from  which  we  have  Just  quoted  the  court 
rerlewed  the  opinions  of  the  supreme  court  of 
the  United  States,  and  cited  several  hi  support 
of  Its  Tlewa.  It  also  quoted  from  the  opinion 
of  Justice  Mathews  in  Thompson  t.  Allen  Co., 
13  Fed.  97.  which  case  was  appealed  to  the 
supreme  court  and  affirmed.  Thompson  t.  Al- 
len Co..  115  U.  S.  560,  6  Sup.  Ct  140.  Juattce 
MlUer,  In  dellTerlng  the  opinion  of  the  court  in 
that  case,  said;  "The  difficulty  Is  that  no  power 
exists  In  elttier  court  to  ffil  the  vacancy  In 
the  office  of  tax  collector;  and  the  case  of  Su- 
perrlsors  t.  Rogers,  7  Wall.  175,  where  the 
laws  of  the  state  of  Iowa  expressly  authorized 
the  court  to  enfwce  Its  writ  of  mandamus  by 
making  such  appointment— the  only  case  In 
which  It  has  ever  been  done,— shows  that  wlth- 
imt  such  leglalatlTe  authority  It  cannot  be 
done."  In  the  case  of  Meriwether  y.  Oarrett, 
102  n.  S.  472,  the  court  did  not  pass  npon  the 
question  whether  taxes  levied  In  obedience  to 
contract  obligatlMi  or  under  Judicial  direction 
could  be  collected  through  a  receiver  appointed 
by  a  court  of  chancery,  if  there  be  no  public 
officer  charged  with  the  authority  from  the 
legislature  to  perform  that  duty.  However,  In 
Thompstm  v.  Allen  Co.,  116  U.  S.  658,  6  Sup.  Ct 
144,  the  court  said:  "We  see  no  more  reason 
to  hold  that  the  collection  of  taxes  already 
assessed  Is  a  function  of  a  court  of  equity  than 
the  levy  or  assessment  of  such  taxes."  The 
trustees  being  unable  to  secure  a  treasurer  for 
the  district  a  court  of  chancery  Is  powerless  to 
supply  any  deficiency  that  there  may  be  In  the 
law  In  Its  failure  to  provide  some  other  author- 
ity to  ocdlect  the  school  tax  In  that  district 
The  Judgment  Is  affirmed. 


CINOINNATI,  N.  O.  &  T.  P.  RT.  CO.  v.  DIOK- 

ERSON'S  ADM'R. 
<Conrt  of  Appeals  of  Kentucky.  Jan.  12.  1896.) 

Harmlebb  Erkor— Evidbkcb— Railboads— Ciaa 
Rbqdibid  as  to  Cbiiobsx  ok  Tbaox. 

1.  In  an  action  against  a  n^ln»d  company 
to  recover  for  the  klTling  of  plaintifl's  intestate 
on  the  track.  plaintifC  was  permitted  to  prove 
that  the  conductor  said  to  some  person  In  a 
working  garb,  Immediately  after  the  accident, 
"Why,  In  the  name  of  Qod,  didn't  you  see  this 
in  time  to  prevent  it?"  and  that  the  person  * 
addressed  said,  "We  did  see  It  as  we  entered 
the  cut"  The  court  instructed  the  jury  that 
they  were  not  to  consider  this  testimony  tta 
any  purpose,  unless  It  was  to  contradict  such 
person  if  they  believed  he  had  testiied.  HHd, 
that  the  testimony  as  thus  restricted  was  not 
prejudldsL 

2.  Where  a  child  two  years  and  seven  mmtiu 

old,  standing  on  the  track,  was  struck  by  a 
train,  and  lulled,  the  company  was  liable  if  the 
servants  in  charge  of  the  train  could,  by  looking 
along  the  traca,  have  discovered  the  child's 
peril  in  time  to  have  avoided  the  injurr.  as  the 
child,  though  hafhig  no  right  to  be  on  ttue  track, 
could  not  in  law  be  a  trespasser. 

Appeal  from  circuit  court,  Orant  coimty. 

"To  be  officially  reported." 

Action  by  Iletcher  Dickerson'a  adminlatMr 
tor  against  the  Cincinnati,  New  Orieana  * 
Texas  Pacific  Hallway  Company  to  recovw 
damages  for  causing  the  death  of  plaintllTs 
intestate^  Verdict  and  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Simrall  ft  Galrin  and  C  B.  Slmrall.  for 
appellant  Dlckerson  &  Willis,  for  appellee. 

GUFFT,  J.  This  action  was  Instituted  by 
the  appellee  against  the  appellant  to  recover 
for  the  killing  of  Fletcher  Dlckerson  by  the 
appellant's  train  of  cars  striking  and  so  In- 
juring said  Fletcher  Dlckerson  as  to  produce 
death  In  a  short  time  thereafter.  In  the  pe- 
tition It  Is  alleged  ttiat  the  killing  was  done 
carelessly  and  negllgentiy.  The  answer  de- 
nied all  carelessness  or  negligence  upon  the 
part  of  the  appellant  The  second  paragraph 
of  the  answer,  in  substance,  admits  the  kill- 
ing, but  says  It  was  unavoidable,  and  not  the 
result  of  any  negligence  or  carelessness;  that 
the  said  Fletcher  Dlckerson  was  an  infant 
of  tender  years,  and,  as  It  Is  advised,  four, 
years  of  age,  and  at  the  time  of  the  Injury 
said  Fletcher  was  standing  or  playing  npon 
the  track  of  defendant's  railroad,  where  he 
had  been  permitted  to  go  and  be  by  the 
gross  negligence  of  the  parenta  of  said 
Fletcher  Dlckerson,  and.  after  the  presence 
of  said  Fletcher  upon  said  track  became 
known  to  the  agents  of  defendante  In  charge 
of  the  train.  It  was  Impossible  to  stop  said 
train,  or  to  lessen  Its  speed  so  as  to  avoid 
striking  and  killing  said  Fletcher  Dlckerson; 
that  the  killing  was  caused  solely  by  the 
negligence  of  the  parents  of  said  Fletcher  In 
allowing  or  permitting  him  to  go  or  be  npon 
the  track  of  defendant's  railroad,  on  which 
they  knew  that  defendant's  trains  were  con- 
stantiy  passing.  The  third  paragraph  of  the 
petition  attacks  the  con^tationallty  ot  the 
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law  anthortelng  a  recorery  In  anch  cases. 
Ite  4emvn«r  «(  plaintiff  to  tbe  tMid  pan- 
frapta  of  the  answer  was  nutalned.  The 
resif  <tf  plaintiff  denied  all  omtrllNitorjr 
nei^Igence,  and  averred  that  after  appellant 
dlBcorered  fbe  preseaoe  of  the  eikUd  upon- 
the  track,  or  after  they  coold  kavc  dlseov- 
ered  Its  presence  i^Mut  tin  track  \fj  Oe  «c- 
erclse  ot  ordinary  care,  they  could  have  pre- 
rented  tbe  tadWT  by  the  we  of  ozdlaary 
care  in  stopping  and  Impedli^  the  speed  of 
the  train,  and  averred  that  tbe  Injury  was 
tbe  resslt  at  gross  negligence  apon  tbe  part 
of  the  anMllutt  DeCendanf  s  demnrrer  to 
tbe  r^Iy  was  snstained.  Afterwards  an 
amended  teplj  was  filed.  After  the  lasiuB 
were  fully  made  up,  a  trial  resulted  In  a 
Terdlct  and  Jndgncnt  In  fiaTor  of  tbe  plain- 
tiff for  1^000;  and,  appdlant's  motion  for 
a  new  trial  baring  been  oremded.  It  prose- 
cntes  tUs  appeaL 

Ibe  pm^  condQces  to  riww  ttat  Ibe  de- 
cedent was  about  two  years  and  seven 
montbs  old,  and  that,  when  struck  by  tbe 
■  engine,  he  was  standing  so  near  Ibe  rail 
that  the  projection  of  tbe  engine  stmcfe 
him,  and  caused  bis  death.  The  proof  aHao 
conduces  to  tfhow  that  there  was  a  cnrre  In 
tbe  road  about  seren  or  eight  hundred  yards 
from  where  tbe  difld  was  struck,  and  that 
after  passing  fbat  cnrre,  ibe  road  was 
stralgbt,  and  nottiing  to  obstmct  tbe  view 
between  tbe  curve  and  w&en  tbe  accident 
tan^eaed.  It  also  wpears  fliat  tbe  motiMr 
saw  the  smoke  of  the  train  as  It  approached, 
and  thw  discoTercd  the  peril  af  bcr  child, 
and  started  towards  blm,  waving  her  hands 
and  her  hair  atveamfaic  in  Ibe  air.  and  tbat 
«he  roMbed  the  edge  at  Ibt  raliraad,  not 
many  yaida  from  n^Mie  ibe  cUld  was 
Btraek,  before  it  was  stmdE  by  Hie  tialn.  It 
fnrtber  appears  tbat  one  Blaynor  waa  at- 
tracted by  the  screams  of  the  mother,  and 
aaccrtained  tbe  pertlons  condition  of  tbe 
chdUL  and  attempted  to  rescue  it,  and  got 
wtttaln  a  fiew  feet  of  It  before  It  was  struck. 
The  tajnry  happened  a  shwt  distance  from 
■a  private  cnsslnA  and  ft  is  tbe  eontcaitlfln 
<a  appellee  that  the  child  must  ttave  gone  on 
Ibe  railroad  at  tbe  erbssing.  and  thai  waited 
•long  on  tbe  ties  to  the  place  where  It  was 
'Stmdc;  and  tbeic  Is  some  proof  oondudag 
te  tlbmr  that,  owing  to  the  nature  of  tbe  Ail 
and  dnders,  it  could  not  have  climbed  iQMm 
the  tmck  at  the  piace  where  the  injury  ot- 
enrred.  Ibe  anb^ance  of  Ibe  engineer^  tes- 
timony Is  tbat,  after  paestag  the  cnrve,  be 
looked  ahead,  and  that  tbe  track  was  clear, 
and  that  be  was  eertabi  ibe  child  was  not 
tiACT  on  tbe  track,  otherwise  he  would  bav« 
aeen  it,  and  that  he  did  not  see  It  mitll  he 
was  witiiln  about  twmty  feet  of  it,  whidb 
•waa  entirely  too  near  t»  avoid  the  Inlnry. 
He  also  testi&ed  that  be  saw  fke  woman 
running  towards  the  track,  waving  her 
bands  wildly,  and  her  bair  streaming  In  tbe 
air,  and  seemed  to  be  greatly  cacclted.  and 
that  It  ecenred  to  fafan  Chat,  If  be  ctecked 


tbe  train,  she  woald  get  te  Ite  irrosilng  be- 
fore the  train  did,  but  that,  if  he  went  on,  he 
wonld  pass  tbe  cceaBlng  before  she  rcacbed 
It,  and  thns  aroid  li^nrlng  her,  and  that  be 
did  not  torn  Us  attention  to  Hne  track  vntil 
within  abont  2Q  feet  of  the  chitd,  wbieb  was 
tbe  first  tliBe  be  discorerad  It.  Tbe  injury 
to  decedent  bq^eoed  about  7  o'docfc  <m  a 
dear,  bri^t  momlns.  33m  train  was  ptt- 
baps  an  hour  and  a  half  late,  and  was  run- 
ning at  tbe  rate  of  46  or  50  miles  per  hour. 

It  is  tbe  contention  of  appdlant  that  tbe 
eonrt  erred  In  the  admission  (rf  testilnMmy, 
mad  alao  In  refusing  teatimony  ofllered  by 
Um  defendant,  tending,  aa  is  daisMd,  to 
aibaw  aegliffsnce  upon  tbe  part  of  tbe  par- 
enta  of  Ibe  child.  We  do  not  think,  bewevn, 
ttiat  tbe  teatimaay  was  eamneoasly  ivjectod. 
It  could  not  pcopnly  have  affected  tbe  ver- 
dict in  this  case.  The  testlmoar  intnoteeed 
and  oompbdned  of  waa  that  tanediately 
after  tbe  accident  occurred,  tbe  csMdnetor 
and  some  person  in  a  working  garb  came 
back  to  ^rtiere  tbe  injured  party  waa,  and 
tbat  tiie  wmductor  aaid,  **Why,  In  the  name 
of  God,  didn't  you  see  tbla  In  time  to  pre- 
vent It?"  and  Ibot  tbe  party  tai  tbe  working 
garb  said.  '*We  did  aae  It  as  we  entered  the 
cut"  'O*  court,  however.  Instructed  tbe 
Jury  that  they  were  not  to  eonslder  that 
testimony  for  any  purpose,  ndan  H  was  to 
contradict  aoeh  person  If  tbey  believed  the 
person  so  making  the  mnazk  bad  teatifled  in 
tbe  case.  We  are  not  tber^i»e  Inclined  to 
hold  that  tbe  admission  ef  that  testimony, 
restricted  aa  It  waa  by  the  court,  could  have 
been  prejudicial  to  tbe  substantial  rights  of 
tbe  appellant 

It  la  eacnestiy  InalBted  for  the  appdlant  that 
the  decedent  waa  a  trespaaaor  upon  the  traift 
of  tbe  ecnapaa^.  and  that  luleis  the  engineer 
did  In  fact  see  the  child  in  tbne  to  have  avoid- 
ed tlK  injury,  the  appellant  was  not  IlaUe,  and 
tint  the  court  shoidd  have  so  Imtracted  the 
Jury,  and  tbat  there  was  no  evidence  tending 
to  show  that  tfw  engineer  or  those  in  charge 
of  tbe  train  dM  see  tbe  pertkHis  conditbxi  of 
deeedoit  in  time  to  bare  avoied  ttie  ta^nrr. 
A  number  of  authorities  are  cited  by  ^ipellant 
in  sivport  <a  its  eontenttm.  and  it  may  be  con- 
ceded tbat  some  of  them,  taken  alone  cr  unex- 
plained, tend  in  aome  degree  to  support  tbe 
contention.  It  may  also  be  coaoeded  that  tbe 
decedent  bad  no  legal  right  to  be  upon  tbe 
track  at  that  time  and  piaee;  but  the  dece- 
dent on  aeoount  of  Ifs  age,  could  not  In  fact 
and  in  law  be  an  actual  treapaaser.  If  It  be 
estabUebed  tbat  those  in  charge  of  tiw  train 
did  not  in  fact  see  tbe  child  In  time  to  bove 
aviMed  tbe  Injury.  Ibe  dtlef  ^aestlon  tat  ded- 
Blon  is  whetber  «r  not  tbe  appellant  Is  llaUe 
If  In  f&ct  Ibe  agents  In  charge  «f  the  train.  If 
they  had  looked  akmg  tbe  trade,  coold  have 
seen  the  peril  of  the  cfaUd  In  time  to  have  pre- 
vented tbe  tai^iry.  In  BaOroad  Go.  w.  OasU- 
nean's  Adm'r,  88  Ky.  125,  the  court  In  dbicass- 
Ing  the  Habillty  of  the  appellant  for  injuries  al- 
leged to  have  been  Infllded  upon  a  boy  14 
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7«ara  of  age^  nid:  ''We  are  aware  tbat  it  i 
has  bera  bdd  In  aoDw  cusa,  aa,  for  bwtaaee.  ! 
Flower  r.  BaUroad  Oo..  iiqirtt  W  Pa.  St.  210},  ; 
ttet,  If  tto  deceaaed  &i  a  trequMser,  tala  bet^ 
of  teader  yean  laakea  no  dMCemoe,  becanae  . 
the  compawf  Is  vaUsr  no  duty  to  Vim  wbldi 
lequlreB  bis  pntecttoa;  bat.  In  onr  ^^doiott,  , 
age  sfaoOId  be  consldwed  upon  the  qnestVm  of  ' 
eontrflmtoiT  neilect,  and  one  abovM  exerdefr  j 
reasonaMe  care  to  anUdpate  and  prerart  an  ' 
[ii}nrj  to  a  ^d  <tf  mcb  tender  years  u  to  j 
hare  bat  little  or  no  dfacretkm,  alttaonSh  be  i 
may  be  technlcttlly  a  tre^Mwer.   His  eondl- 
tloa  cxcBses  bis  etmenrroit  n^lgence.  Hu- 
mane cotnk)M«tfoa  reqnlres  sndh  a  rule. 
*  *  *  80,  a  raOroad  oomfpany  tbovM  be  bald 
Itadde  If  Us  ODployea  In  diarge  nt  Its  mofliv  1 
train  see  that  a  diOd,  say,  two  years  old,  Is 
walking  anund  It,  and  fall  to  kxA  to  Its  i«o-  | 
tectkm.  altiiDOBb  It  may  te<9iuleaUy  be  a  tree-  | 
pasaer,  and  not  at  ttae  moment  te  Immefflale  1 
danger.   Thdr  neglect  to  do  so  would  be  wfll-  i 
faL    A  AUd  wttbom  dlecretkn.  altboti^  a  | 
treepasser,  oecnpIeB  a  legal  attitude  to  tiie  . 
oonqMar  similar  to  ttiat  et  an  adidt,  'wtao  la  not  ; 
a  treqasaer,  sst*  a  greater  degree  of  canOon  , 
shoidd  be  eaecdsed  as  to  tbe  fonner  by  reason  | 
ot  Us  btf^rasness."   McDermott  r.  Railroad  j 
On.,  98  Kj.  4108,  20  8.  W.  380,  was  a  salt  to  re- 
oof«r  for  an  Injury  to  a  eblld  dgbt  ysars  of 
age:    In  that  case  It  aeems  tbat  the  tojased  | 
party  was  la  fact  where  he  had  do  rli^t  to 
be^  but  the  court.  In  dlscaaalng  tbe  qnaatKm,  [ 
saM:   **It  reaidta  tbat  the  oiglneer  of  a  mor- 
ing  train,  whether  panenger  or  ftd^,  la  re-  | 
quIred  to  give  stgnale  of  Ita  approach  to  cc^ 
tain  plaees,  and  dlllgenfiy  keep  In  view  tbe 
tracfe  ahead  of  Mm  for  safety  to  those  who 
bare  a  rf^  to  go  on  or  across  the  track, 
and  of  passei4Kn  and  property  being  tnuas- 
ported,  not  for  protectlDn  to  a  treqMsser  on 
tbe  trm<^  whose  death  or  Injnry  the  company 
can  be  made  legally  Uable  for  ody  In  case  Ua 
peril  was  disoonred,  or  by  dlUgent  attention 
of  tSuB  «iglneer  to  his  Aity  to  odiers  might 
hsTe  been  discovered,  In  time  to  prevent  the 
train  nmnlng  over  htta."  The  case  of  Oahin 
r.  Railway  Co.  fKy.)  18  8.  W.  2,  wa«  u  aeflon  ; 
for  an  bajtny  to  a  party  at  a  priri^  eroasttig.  . 
which,  however,  It  aeems  that  the  party  had, 
SMne  arraagemoit,  a  right  to  nss  as  a 
crossing.   One  of  the  qnestlons  discussed  hi 
the  opinion  In  that  case  wns  whether  the  fan- 
ore  of  the  company  to  give  the  reqalred  slg^ 
oal  at  a  pablte  crossing  was  such  negl^enee 
aa  to  make  tbe  compaqr  l^bte  for  Injury  to  a 
penoa  at  a  private  Grossing.   Iht  comt.  In 
that  iQinion,  oald:  *Tbae  being  no  statute 
of  thla  state  on  the  subject,  nor,  for  the  rea-  ' 
«m  mentioned  decided  w^ght  lO.  authority  I 
one  way  or  tbe  other,  the  question  before  us  i 
most  be  detendaed  aooDidlng  to  reoscm'  and  • 
analogy  of  tbe  law,  aa  was  the  original  qna-  | 
tkm  of  ttae  duty  of  raOroad  cempanlea  to  give 
n^nals  on  highways  and  street  crossings.  Al-  > 
tboo^  It  may  be  regarded  an  unreasonable  ' 
hlodzanee  to  the  r^folar  ai^  pron^  move- 
ment of  tiataa^  running  on  schedule  ttane,  to 


require  cbelr  speed  slaCkesied  and  rignals  giv- 
es at  every  private  cfeaslnB,  however  itttle 
used,  tt  does  not  follow  that  the  raOroad  cem^ 
paiv  is  exempt  fn»n  any  reason^iie  duty  t» 
perwns  wte  lawfully  go  en  Its  track  at  such 
i^ces.  On  tbe  contrary.  It  Is  bound  to  look 
out  for  the  presence  of  persons  at  an  wtab^ 
Usbad  and  recognized  private  crossing,  and  use 
reasonable  precaution  and  vliUance  to  avoM 
h^ory.  And  so  they  have  a  rUit  to  act  nno* 
the  presumptton  that  the  company  wfll  duly 
comply  with  every  legal  requirement  that  may 
affect  than  In  the  reaaonAHe  use  of  such 
croaslng.  In  Cosdey's  Adm'r  V.  Ridlway  Co., 
88  Ky.  402,  etc,  12  S.  W.  784,  the  court.  In 
inseoBSlng  Uie  duty  of  the  roa^  aiipdlant's  In- 
testate having  been  a  treqass^,  said:  ''Wc 
recognta  and  repeat  the  rule  that  the  opera- 
tnm  of  a  train  are  ordinarily  under  no  obUga- 
ttoD  to  look  out  tor  treqiassers;  that,  as  a 
rule,  tb^  have  the  aduslve  r^^t  to  their 
trade,  and  have  a  ritfit  ta  presume  tbat  no 
person  will  treqnas  upon  it,  and  are  therefwe 
under  a»  eUlgatloa  to  kwk  oat  for  them.  But 
this  rule  aa  to  Iboklng  out  for  sndi  peraoos  has 
Ita  eneptfaoa,  one  eC  vrtildi  la  that  when  the 
train  Is  ran  through  a  dty  or  towi^  and  the 
people  thoeof  may  crosa  the  track  at  any  and 
all  hours  at  sndi  points  as  may  be  convenient, 
whether  puMlc  er  not,  and  the  <H)eratDr8  have 
reaaon  to  knew  that  aueb  la  the  haUt,  tt  la 
their  duty  to  )eek  out  for  sneh  persona,  and 
tf^e  reaaonable  prceautlea  uot  to  nm  over 
them.  In  making  approaches  to  these  places, 
or  going  through  than,  they  are  required,  not 
only  to  look  out.  but  to  ring  the  bell,  etc., 
vriKtber  approaching  a  crosstng  or  not.  Why 
aoT  It  Is  for  tbe  purpose  of  seeing  persons 
In  tbne  not  to  Injure  them,  and  of  warning 
tbem,  whether  trespeasers  or  not  of  the  ap- 
proach of  the  tnUn,  la  order  that  tbey  may 
get  out  of  tbe  way.  Thla  tbey  axe  reqalred  to 
do  eva  la  tbe  IvI^  daytime."  Tbe  case  of 
Goal  Oo.  V.  Haiahaw  (KyO  29  8.  W.  28D;  was 
an  action  to  recover  for  Injucy  to  a  boy  eight 
years  old.  It  Is  said  In  the  opinion  In  thiH 
case:  "The  failure  of  those  tn  charge  to  give 
warning  of  a  railroad  train  imasing  through  a 
cKy  or  town,  or  ammnchhig  a  croKiIng  of  a 
street  or  pu^lc  road,  baa  bea  hdd  by  tttls 
court  n^lgenee  of  tba  greatest  degree,  and 
win  rendn-  tbe  company  owning  It  Hable  for 
injury  caused  by  such  iUlure,  even  to  a  tres- 
passer. It  Is  also  well  settled  tbat  such  com- 
pany is  liable  for  Injury  done  as  well  to  a  tres- 
passer as  to  a  person  lawfully  upon  Its  track, 
if  hlB  peril  was,  or,  by  flie  exercise  of  that 
degree  of  care  reqidred  In  operating  railroad 
trains,  might  have  been,  discovered  In  time  to 
prevent  or  avoid  Injnrli^  bim." 

It  seHBS  to  US  to  be  well  aettied  by  the  decl- 
atooa  of  this  court  ttut  a  ra&road  company  Is 
liable  for  injuries  Inflicted  upon  an  Infant  of 
such  tendor  years  that  It  is  Incapable  of  hav- 
ing an  Intent  or  fWmfvehendlng  its  rights  or 
danger  of  Injury,  If  such  Injury  waa  tlie  result 
at  the  faUuic  upon  the  pert  of  XSmae  havtr 
chai*Ke  of  Qie  train  to  discover  bis  peril  • 
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son  of  their  failure  to  ose  such  ordinacr  care 
a*  their  duty  to  the  train  and  paasengers  re- 
quires them  to  exercise  In  looking  along  the 
track  of  the  road.  The  decisions  relied  on  In 
rapport  of  appellant's  contention  manifestly  re- 
fer to  adults,  or  persons  of  such  mature  years 
as  to  be  Justly  held  capable  of  knowingly  com- 
mitting trespass,  and  have  no  ai^lications  to 
cases  like  the  one  at  bar.  It  would  seem  that 
the  action  of  the  mother  of  the  cliiLd,  as  de- 
tailed by  the  enghieer,  would  naturally  have 
been  notice  to  the  engineer  of  some  danger  or 
obstruction  on  the  track  of  the  road;  and  if 
he  had,  Instead  of  devoting  all  of  his  attention 
to  the  woman,  oast  his  eye  along  the  track, 
be  most  probably  would  have  discovered  the 
child;  and.  If  he  had  discovered  It,  the  proof 
conduces  to  show  that  he  could  have  arrested 
the  q)eed  of  the  train  to  such  an  extent  that 
Maynor  or  the  mother  would  have  reached  the 
child  before  it  was  struck  by  the  train.  The 
InstructionB  given  conform  to  the  views  here- 
tofore expressed,  and  therefore  were  not  ^ej- 
udidal  to  the  substantial  righta  at  the  appel- 
lant, and  the  instructions  asked,  being  In  con- 
flict with  tlje  opinion  her^,  were  properly  re- 
fused.  Judgment  affirmed. 


STEPHENS  V.  UABBS  et  aL 

(Goort  of  Appeals  of  Kentucky.  Jan.  18, 189S.) 

Schools  jlxd  School  Dibtbicts— Rimoval  op 
TauaTBB — Appbil  from  DsciaiON  or 

COCMTT  SOPBKISTESDBST. 

1.  Ky.  St  S  4417,  provides  that,  for  incom- 
petency or  neglect  of  duty,  the  county  saperin- 
tendent  may,  after  hearing,  suspend  or  remove 
from  office  any  trustee  of  any  school  under  his 
supervision.  Section  441S  provides  that  ap- 
peals from  the  acts  and  decisions  of  the  coun^ 
superintendent  may  be  had,  on  petition  of  any 
interested  iperson,  to  the  superHitendent  of  pub- 
lic instruction,  add,  that  a  reversal  by  the  sa- 
perintpndent  of  public  Instruction  of  an  order 
of  the  county  superintendent  removing  a  trustee 
from  o&ce  renders  the  action  of  the  county  su- 
perintendent void  ab  initio,  and  restores  tiie 
trnstee  to  all  his  rights. 

2.  As  the  statute  does  not  prescribe  how  the 
appeal  shall  be  taken,  except  that  it  must  be 
on  petition  of  an  interested  person,  In  an  ac- 
tion involving  the  authority  of  a  trustee  after 
his  removal  by  the  count?  superintendent,  a 
letter  from  ^e  superintendent  of  public  InstruC' 
tlon,  showing  that,  as  a  result  of  his  considera- 
tion of  an  appeal  from  the  decision  of  the  county 
superintendent,  the  papers  were  returned  to  the 
county  superintendent,  with  directions  to  grant 
a  new  trial,  is  sufficient  to  show  a  reversal  of 
the  decision. 

Appeal  from  circuit  court,  Floyd  county, 

"Not  to  be  officially  reported." 

Action  by  Olabran  Stephens  against  Bertha 
Marrs  and  another.  Jndgm^t  for  defendants, 
and  plalntlfr  appeals.  Reversed. 

Guy  H.  Briggs,  William  J.  Hendrick,  and 
Harmon  Harris,  for  appellant  Jas.  OoUe,  for 
appellees. 

BURNAU,  J.  In  June.  1895,  James  Bran- 
ham  was  elected  one  of  the  trustees  of  common 
Bchool  district  No.  19,  in  Floyd  county.  He 
had  aerred  In  this  cecity  for  a  number  of 


years  previous  to  that  time.  Having  received 
his  certificate  of  election  from  the  Judges,  and 
duly  qualified  as  trustee,  he  filed  hla  certificate 
with  the  ai^llee  who  was  county  stvierinten- 
dent  of  common  schools.  Soon  thereafter  two 
of  the  patrons  of  the  common  school  of  that 
district  (one  of  them,  his  defeated  <^ponent 
for  the  place)  filed  their  affidavits  with  the 
county  superintendent,  charging  that  he  was 
not  l^ially  eligible  to  the  office  of  school  trus- 
tee, because  he  was  unable  to  read  and  write, 
as  required  by  section  4434  of  the  Kentucky 
Statutes.  Th^upon  the  county  superinten- 
dent had  written  notice  of  these  charges  made 
against  him  served  upon  Branham,  and  notify- 
ing him  to  appear  before  him  at  the  court  bouse 
in  the  town  of  Prestonsburg  on  the  Zlst  day  of 
June  thereafter,  to  show  cause  why  he  should 
not  be  reanoved  from  office.  It  appears  that, 
as  soon  as  this  notice  was  served,  Branham 
brought  a  suit  enjoining  the  appellee  from  pro- 
ceeding under  the  notice.  This  suit  was  dia- 
mlssed  for  lack  of  Jurisdiction,  and  on  the  21st 
day  of  June  the  county  supnintendent  entered 
an  order  upon  his  official  records  reciting  that, 
as  appellant  had  failed  to  appear  and  answer 
the  charges  made  against  him  by  the  affidavits 
of  the  patrons  of  the  school,  they  were  taken 
fur  confessed,  and  be  was  removed  turn  office 
aa  trustee,  and  the  office  declared  vacant  Sub- 
seqnraitly  thereto  the  superintendent  aK>ointed 
Beavers  (the  defeated  candidate,  and  one  of  the 
parties  making  the  affidavits)  trustee  In  the 
district  in  lieu  of  Branham,  to  serve  antll  the 
succeeding  annual  election.  Branham  imme- 
diately prosecuted  an  appeal  from  the  Judg- 
ment of  the  county  auperintraidait  removing 
him  from  office  to  the  superiutendent  of  puMic 
instruction,  as  provided  by  section  4418  of  the 
Kentucky  Statutes;  and,  pending  this  appeal, 
Branham  and  Moore  (one  of  the  other  trustees) 
entered  into  a  written  contract  with  the  appel- 
lant herein  to  teach  the  public  school  In  that 
district  for  the  period  ttf  five  months,  which  be 
did,  while  at  the  same  time,  on  the  1st  day  (tf 
July,  1885,  the  other  trustee  (one  Oooley)  acting 
In  ctmnectlon  with  Beavers,  the  party  appointed 
by  the  coun^  superintendent  to  take  the  place 
of  Branham,  contracted  with  appellee  to  teach 
the  same  school.  Appellee,  In  accordance  with 
the  terms  of  her  agreemmt  with  the  trustee, 
actually  taught  the  school  In  the  district  during 
the  required  time,  the  childroi  o[  the  district 
being  divided  about  equally  between  the  two 
schools;  and  the  question  now  before  us  arlaes 
under  a  cont^tion  as  to  whether  appeUaot  or 
appellee  Is  ^titled  to  the  public  money  appro- 
priated by  law  for  the  benefit  of  the  teacher 
of  that  school  district,  and  the  determination 
of  this  question  depends  upon  the  validity  of 
the  action  of  the  county  superlnteodent  In  re- 
moving Branham  from  the  office  of  trustee, 
and  appointing  Beavm  as  hla  soccesaor. 

Section  4417  of  the  Kentucky  Statntes  pro- 
vides that  for  Incompetency,  or  neglect  nt 
duty,  or  immoral  ccmduct.  or  other  disqualifi- 
cation, the  county  superiutendent  may  BospokA 
or  remove  from  office  any  trustee  or  teacher 
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of  JU17  Bcbool  under  his  snperTlslon,  but,  before 
a  oonnty  snperintmidait  shall  anqMaid  any  tnuh 
tee  or  teacber,  be  shall  give  nld  tmatee  or 
teachw  at  least  Are  daji^  notice  of  the  charges 
made  against  blm,  and  give  the  tmatee  or 
teacher  an  oi>port unity  to  produce  evidence  to 
defend  any  action  against  him.  Hie  county  so- 
perlntendent  testifies  that  be  gare  the  notice  le- 
qvlred,  and  ttiat  Aianham  failed  to  aj^iear  at 
the  proper  time  and  make  d^ense,  and,  taking 
ibe  charge  that  be  could  not  read  and  write 
OS  tm^  be  enrdsed  tbe  power  ot  remoral; 
whUe,  on  the  other  hand,  Branbam,  with  a  nmn- 
ber  of  wttDessee,  testlfled  tbat  be  went  to  tbe 
place  at  tbe  time  fixed  in  tbe  notice  to  see  tbe 
wonty  sajwrintendrat,  who  Informed  blm  tbat 
be  would  take  no  atrtkm  In  tbe  matter  untO 
tbe  rights  of  the  accused  tmstee  had  been  final- 
ly determined  liy  the  conrtiB^  and  that  snbs»- 
<iaent]y  thereto  he  fraodnlently  and  In  bad  faith 
removed  Branhajn,  and  pot  In  Beavers,  in  oc- 
4ler-io  secure  emphqrmfint  for  bis  niece.  But 
be  this  as  It  msy,  an  weal  was  immediately 
iirosecnted  by  Branbam,  vo&et  section  4418, 
to  the  superintendent  of  public  instruct! oo, 
whi<A  proTldes:  '*Tbe  coon^  siqwrlntendent 
shall  decide  all  qoestkMU  of  difference  or  doubt 
tondilng  tne  admlnlstratire  duties  of  the  offi- 
cers and  teachers  of  ccsnmon  sefaoolB  In  bit 
connty,  bat  appeals  frmn  his  acts  and  decisions 
may  be  had,  on  petition  of  miy  interested  per- 
son, to  tbe  Bopetlntendent  <tf  public  InstmctlMi. 
The  county  supolntendaits  Shan  conform  to 
such  reasmable  rules  and  reqalr«nentH  as 
tbe  superintendent  shall  prescribe  from  time 
to  time  and  announce  to  them."  The  stat- 
ute does  not  prescribe  how  this  appeal  shall 
be  taken,  except  that  it  must  be  on  peti- 
tion of  an  hiterested  person;  and  It  anoears 
from  the  letter  at  tbe  superintendent  of  pub- 
lic Instruction,  dated  September  2S,  ISOG,  tbat, 
as  a  restdt  of  his  consideration  of  tbe  ^>peal, 
the  pliers  were  returned  to  the  county  su- 
perintendent, with  directions  to  grant  tean- 
ham  a  new  trial,  and  with  instructions.  If 
ao  appeal  wen  taken,  to  forward  to  bhn  a 
transN^pt  of  the  proceedings;  and  on  OctobM- 
ai,  1806,  hi  a  letter  to  toe  county  siQ>a4nten- 
<Ient  be  hiformed  him  that  Us  tormer  action 
in  removing  Trustee  Branbam,  from  which 
he  bad  i^pealed,  was  not  conelutfTe,  and  that 
Branbam  had  toe  right,  as  trustee,  to  exercise 
all  tbe  f  unctlcos  <a  tbe  office  of  trustee  pendhig 
the  appeal,  and  until  after  toe  new  trial  bad 
tieen  concluded.  Tbe  effect  of  toe  statute  Is 
to  Test  to  tbe  county  supertotendeot  Jurisdic- 
tion to  bear  and  determine  an  questions  rat- 
ing to  tbe  dlsqualiflcatlon  ot  common  school 
rmsteee,— subject,  bowerer,  to  tbe  ifgtt  of  ap^ 
peal  to  tbe  superintendent  of  public  Instruc- 
tion, whose  dedsloQ  iq»n  appeal  should  be  con- 
clnslTe  of  all  anch  questions,  as  It  Is  evident 
that  qnestlcms  or  controversies  arising  In  re- 
gard to  the  ezerdse  of  the  functions  of  tols 
office  of  trustee  sbould  be  iwomptly  and  q)eedl- 
ly  settled,  to  the  end  tbat  tbe  work  of  toe  com- 
mon schools  should  not  be  toterfeied  wlto. 
Tbe  anpertotendsot  of  public  Instruction  hav- 


ing reversed  toe  action  of  toe  county  siq^eito- 
tendoit  to  removing  tbe  trustae  Branbam  from 
office,  the  effect  of  this  reversal  was  to  bold  tbe 
action  of  tbe  county  suportotendant  void  ab  Ini- 
tio, and  to  restwe  to  tbe  trostee  toe  rifl^to  and 
powers  conferred  upon^im  by  law  as  tbe  ttns- 
tee  of  the  district.  And  It  seems  to  us  tbat  this 
actitm  aa  the  part  <tf  tbe  sup^ntendent  of  pub- 
lic instrueUou  was  ^mndantly  suawrted  by 
the  proof  in  the  case.  The  weight  of  the  evi- 
doice  conduces  to  show  tbat  Branbam  bad  no 
pn^er  oi^rtonlty,  under  the  forms  of  law,  to 
defend  the  charges  against  him  before  the 
county  supertotendent;  and  It  would  appear 
from  the  proof  in  the  record  as  to  the  subse- 
quent action  on  toe  part  of  the  coun^  supoto- 
tendent  tbat  tbe  desire  to  have  his  relative  se- 
lected as  common  school  teacher  of  this  dis- 
trict—at least  to  some  extent— tofluenoed  bis 
Jn^cnient  Appellant  having  been  empl(7ed  to 
teadi  toe  district  adbooi  by  Moore  and  Bran- 
ham,  two  of  toe  I^ally  qualified  trustees  imT 
the  district,  and  having  done  so  to  strict  on-' 
forniity  wlto  toe  reqnlremento  of  law,  Is,  we 
think,  entitled  to  the  public  numey.  Wbere- 
fore  the  Judgment  appealed  firom  Is  rev«sed, 
and  the  cause  ronanded  tar  proceedings  cm- 
sistent  herewith. 


QUEEN  CITY  COAL  CO.  v.  LOUISVILLB  St 
N.  B.  CO. 

(Court  of  Appeals  of  Kentucky.  Jan.  14,  1898.) 

Railroads— RiouT  to  Bbtbk  Conkbctio!!  wm 
Switch  to  Coal  Mine. 

Plaintiff  coal  company  cannot  complain  oiC 
toe  action  of  defendant  railroad  company  in 
cnttins  loose  from  its  track  a  switch  to  plain- 
tifCs  mine,  connected  wito  defendant's  track 
under  a  contract  expressly  reserving  to  de- 
fendant toe  right  to  sever  the  connection  at 
any  time;  such  reservation  not  being  witoont 
consideration,  or  contrary  to  public  policy,  and 
there  being  notoing  to  show  that  defendant  act- 
ed in  bad  faito,  or  toat  toe  benefit  resulting  to 
plaintiff  while  the  connection  remained  was  not 
ample  compensation  for  toe  expense  incurred 
in  malting  the  connection. 

Appeal  from  circuit  court,  Laurel  county. 

"Not  to  be  officially  reported." 

Action  by  Queen  City  Coal  Company,  1^  W. 
M.  Howard,  against  toe  Louisville  &  Nash- 
ville Railroad  Company,  to  recover  damages 
for  defendant's  action  to  severing  omnection 
wlto  a  switch  to  platotlff's  nUne.  Judgment 
for  defendant,  and  lAalntUf  appeals.  Afflnned. 

H.  G.  Everscrie,  for  appelant  J.  A.  Graft 
and  J.  W.  Alcorn,  for  anidlee. 

QVVVY,  J.  Xt  Is  substantlaUy  aUc^ed  to  the 
petition  tbat  toe  Queen  City  Goal  Company, 
by  W.  M.  Howard,  sole  ownex,  to  tbe  year 
1891  was  engaged  In  toe  bnstoess  of  mining 
coal,  and  toat  on  toe  Ist  day  of  February, 
1891,  toe  defendant,  against  Its  wlQ  and  wlth^ 
out  Its  omsem,  and  tor  the  purpose  of  Injuring 
and  destroytog  the  value  of  plalntHTs  mine 
and  flxttu«s,  cut  loose  from  Its  rsllroad  plain- 
tllTs  switch  to  Its  mine,  and,  unlawfully  and 
wrongfully  refused  abscdut^  to  permit  plain- 
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tiff  to  asala  connect  said  switcb  wltb  Its 
railroad,  and  refused  to  sblp  any  more  coal 
for  plaintiff,  tbereby  greatly  delaying,  and 
rendering  plaintiff's  mine  aad  flxturea  alto- 
gether worttalesB,  wtilcb  were  at  tbe  time  of 
the  value  of  $12,000,  whkrh  plaintiff  was  forced 
to  Bell  at  what  he  could  get  for  It,  which  waa 
^,500.  Wherefore  plaintiff  praya  Judgment 
for  the  sum  of  $2,700  oo  account  of  defend- 
ant'! failure  to  furnish  cars  from  the  1st  day 
i>f  May,  1800,  until  the  lat  day  of  February, 
1891,  and  prays  judgment  for  the  sum  of  $8,- 
400  damages  by  reason  of  defendant's  cut- 
ting loose  from  plaintiff's  switch,  and  dis- 
connecting plalntifTs  mines  from  said  railroad, 
etc.  A  demurrer  was  sustained  to  the  second 
paragraph  of  the  petition,  and  afterwards 
plaintiff  amended  his  petition.  A  more  par- 
ticular description  of  the  coal  mine  Is  set  out 
In  the  amended  petition,  and  It  is  further  al- 
leged that  upon  the  lease  heretofore  ait  out 
he  had  houses,  tramways,  and  entriee  to  hla 
mine;  coal  screen;  switch  to  the  Louisville  & 
NaahTllle  Railroad  track;  engine;  and  other 
fixtures  for  mining  coal,— and  this  la  the  prop- 
erty damaged  by  the  action  of  the  Louisville 
&  Nashville  Railroad  Company  In  cutting  its 
line  of  road  loose  from  the  switch.  The  an- 
swer is  a  denial  of  all  and  any  failure  upon  the 
part  of  the  defendant  to  ship  or  transport  any 
and  all  coal  tendered  to  It  by  the  plaintiff. 
In  the  second  paragraph  of  the  answer  the  cut- 
ting loose  from  defendant's  switch  is  admit- 
ted, and  the  right  to  do  so  alleged,  and  a  writ: 
ten  contract  to  that  effect  pleaded  anU  relied 
on.  The  contract  seta  out  at  l^vth  the  terms 
and  conditions  upon  which  the  connection  re- 
frared  to  was  to  be  made.  Among  the  provi- 
sions of  the  contract  Is  the  following:  "The 
Louisville  &  Nashville  Railroad  reserves  the 
right  to  disconnect  Its  connection  between  Its 
said  track  and  said  track  of  Queen  Ulty  Coal 
Oompaoy  at  any  time  said  LoulsrlUe  Sc  Nash- 
ville Railroad  may  see  fit  to  do  so,  without 
let  or  hindrance  from  the  Queen  Cltj  Conl 
Company;  and  said  Louisville  &  Nashville 
Railroad  Company  reserves  the  right  to  re- 
move the  switch  frog,  and  as  much  of  Iron  as 
may  be  located  on  its  land  or  right  of  way." 
This  contract  is  signed  by  the  Loxifsvllle  & 
NashTllIe  Railroad  Company  and  by  the  Queon 
Olty  Coal  Company,  by  W.  M.  Howard,  gen- 
eral manager.  The  substance  of  the  reply  Is 
that  the  contract  has  never  been  recorded,  and 
Is  not  valid,  and  that  it  Is  contrary  to  puUlc 
policy,  and  therefore  void,  and  not  binding  on 
the  plaintiff;  that  said  contract,  in  Its  lan- 
guage and  form,  Is  an  unconscionable  contract, 
and  cannot  be  enforced;  and  it  further  avers 
that  there  was  no  consideration  paid  for  that 
part  of  the  contract,  and  denies  that  it  can  he 
pleaded  as  a  bar  to  plaintiff's  right  to  recover 
herein.  A  demurrs  to  the  reply  was  sustain- 
ed. Thereiqion  plaintiff  offered  to  Sle  an 
amended  reply,  which  was  refused  by  the 
court;  and,  plaintiff  falling  to  plead  further, 
tk«  actum  was  dismissed,  and  from  tbat  judg- 
ment be  baa  appealed.   The  substance  of  the 


reply  rejected  Is  that  phUntlff  had  Incumd  con- 
siderable eypanae,  telyhig  v^tom  the  osntMed 
use  of  the  switch  connection,  and  agaio  setting 
oat  damages  resulting  to  him  from  the  dtseon- 
nectlng  of  the  vwitdi,  and  the  dlsadtsBlua  It 
placed  bbn  at  in  ean^etlnc  wiA  oQwr  coal 
mlnea. 

Ik  (km  not  seem  that  plaintiff  desired  to  lit- 
igate the  questloB  as  to  whether  ai^dlee  was 
re^KmslUe  for  fftiture  to  receive  and  ship  oeal, 
as  no  reversal  Is  asked  on  account  of  there  be- 
ing no  trial  upon  that  tssne.  It  wU  be  seen 
that  neitho'  fraud  nor  mlstaks  was  alleged  aa 
to  the  execution  of  the  contract,  but  the  chief 
reliance  for  I'ecovery  appellant  seems  to  be 
that  the  authority  to  disconnect  gfvoi  was 
without  consideration,  and  against  public  pol- 
icy. It  will  be  seen  that  this  contract  was 
executed  bj  sftpellant  company,  the  ap- 
pellant W.  M.  Howard  as  general  manager, 
and  in  that  contract  the  authority  to  dlseoanect 
was  specially  and  fully  reserved;  aad  such 
reservatimi  cannot  be  held  to  be  wlthootcottBld- 
eration.  It  seems  that  the  oeonectlon  ronain- 
ed  for  about  four  years,  and  It  Is  not  ^mwu 
that  the  appellee  acted  in  bad  faith  in  the  mat- 
ter; nor  does  it  ax^ear  that  the  benefit  re- 
sulting to  appellant  from  the  Gonaecttoa*  while 
it  remained,  was  not  ample  compensation  for 
the  expHiae  incurred  by  bim  in  making  the 
connection.  Inanuucb  as  the  demurrer  waa 
properly  sustained  to  the  original  rej/lf,  aad 
the  amotdment  offered  constituted  no  defense 
to  the  contract  relied  on,  it  seems  to  us  that  no 
error  was  committed  In  refusing  to  allow  the 
amended  reply  to  be  &led.  From  the  amended 
pleadings,  and  from  appellant's  brief,  it  seems 
manifest  that  the  claim  set  up  in  the  original 
petition,  for  failure  to  receive  and  ship  coal, 
was  abandoned  by  the  plaintiff;  hence  the  judg- 
ment of  dismissal  was  not  error.  Judgment  al- 
flrmed. 


CITIZENS'  NAT.  BANK  et  al. 
CALLOWAY  et  al. 
(Court  of  Appeals  of  Kentucky.  Jaa.  14.  1898.) 
Kbvisw  or  Allowasob  to  Aseiexss  foe  Crbditu 
OHB— DisoaeTioH  or  Court— Aij/iwakob 
TO  CoawissiosiR. 

1.  An  allowance  of  ^,400  to  an  assignee, 
where  the  totnl  inventory  value  of  the  assets 
was  fll9.2S5.06,  and  the  assets  realised 
amounted  to  between  $45,000  and  $50,000,  will 
not,  thongh  quite  liberal,  be  disturbed,  as  ex- 
ceaslve:  not  being  so  laige  as  to  show  an  abnse 
of  dIscretloD  on  the  part  of  the  chancellor,  who 
is  peculiarly  fitted  to  determine  such  ^aestiotis. 

2.  An  allowance  to  a  commissioner  m  an  sc- 
tlon  to  settle  and  distribute  an  assigned  est.ite 
will  not  be  disturbed,  as  excessive,  where  It  is 
not  so  large  as  to  show  an  abuse  of  discretion: 
the  chancellor  heing  in  a  position  to  know  the' 
nature  and  necessity  of  the  services. 

Appeal  from  circuit  court,  Jefferson  eoatttr. 

"Kot  to  be  officially  reported." 

Action  by  Jotm  I.  Calloway,  asdgnee  of  Vie 
Irwiu  Manii  Fact ur log  Company,  against  the 
Citktens'  Natioujil  Bank  and  others,  for  a  set- 
tlonent  and  distribution  of  the  assigned  estate. 
Judgment  making  allowaooes  tat  wnrteaa  to 
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Join  I.  GaUow^,  am^nem,  and  to  G.  A.  Wto- 
Bton.  eouniMoBtr,  and  deCendaats  appeal. 

Afflrmad. 

W.  C.  Harris,  for  CMzens*  National  Bank. 
Gibson  &  Marshall,  for  German  Securltj-  Bank 
and  Borkbouse  Bros.  Humphrey  St  Davis  and 
John  C.  MOler,  for  John  I.  Calloway.  W.  S. 
Ptyor,  for  Q.  A.  Winston. 

QV¥V^,  J.  This  appeal  Is  proaecuted  from 
a  judgment  of  the  Jefleiaon  drcoit  court  ren- 
dered In  the  snit  of  John  L  Calloway,  assignee 
of  the  Irwin  Uanafactnrlnc  Company,  brought 
for  A  aettlement  and  dlatribution  of  the  aasata 
of  said  company.  In  which  John  I.  Calloway 
waa  allowed  fw  hts  services  aforesaid  the  sum 
of  $3,400,  and  the  appellee  O.  A.  Winston  waa 
allowed  for  his  services  as  commissioner  $1,- 
OlS;  these  being  the  Judgments  appealed  from. 
It  appears  that  the  assets  realized  amounted  to 
between  946,000  and  ¥50,000,  and  It  Is  claimed 
that  Oie  sum  allowed  to  Calloway  was  8  pw 
cent  of  the  amount  of  available  assets.  It 
seema  that  the  total  Inventory  value  of  the 
assets  waa  1119,286.06.  The  testimony  or  affi- 
davits of  the  lawyers  touching  the  claim  of  ajf- 
pellee  Calloway  tor  his  services  conduces  to 
show  that  $5,000  would  be  a  teaaonable  com- 
pensation. It  Is  the  oontentloa  of  appellants 
that  $8,800  la  exceastve,  and  that  the  Judgment, 
aa  to  Calloway,  should  be  reversed.  It  Is  the 
omtention  of  the  ax^Uee  that  the  compenaa- 
tlon  Is  no  more  than  fair  and  reasonable,  that 
the  eatate  waa  very  trouUesome  and  dlfflcuH 
to  settle,  and  that  he  managed  It  very  socceas- 
foUy  In  the  midst  of  the  ever  to  be  remembered 
panic  o2  1893.  It  la  alao  suggested  that,  the 
diancdlor  having  found  as  a  fact  that  he  waa 
mtltled  to  the  aom  allowed,  thla  court  is  not 
authortzed  to  reverse  uUeas  the  judgment  ia 
flagranUy  against  the  eri&nce.  It  la  a  well- 
settlal  rnle  of  this  coort  to  examine  and  weigh 
flie  teatimMiy,  and  decide  according  to  the  facts 
establlstaed  thereby;  and  It  ia  not  at  all  bound 
to  sustain  the  Judgment  of  the  chanceUor,  even 
upon  a  question  of  tact,  bat  will  always  give 
■Qch  finding  some  weight  The  compensation 
to  be  allowed  aa  aa^gnee  ia  within  the  sound 
legsl  dlsffetlon  of  the  chancxUor,  and  Inaamuch 
as  be  la  personally  cognizant  of  moet.  If  not 
aD,  of  the  aerrloea  rendered  by  the  assignee,  ho 
is  pecoUarly  fitted  to  fix  and  determine  what 
would  be  a  Just  and  reasonable  compensation. 
In  fbB  settlement  of  an  eatote  audi  aa  the  one 
under  eonsldentlon,  many  duties  might  devolve 
upon  ui  assignee^  and  dlfflenltles  surround  him 
In  the  discharge  of  his  duUea,  that  would  be 
difficult  to  present  to  thla  court  In  such  man- 
ner aa  to  enable  tlils  court  to  weigh  and  deter- 
mine with  the  same  precision  aa  the  diancellor 
below  could  do.  It  seems  to  us  that  the  com- 
penaatlon  allowed  is  quite  liberal,  but  we  are 
not  prepared  to  say.  under  the  evidence  In  this 
case;  that  It  la  excessfTe,  or  more  than  a  court, 
hi  a  sound  legal  discretion,  waa  autboilaed  to 
allow;  and  the  Judgment  is  therefore  affirm^ 

Aa  to  the  appeal  from  the  allowance  to  the 


commlasAoDer.  the  principles  taereinbefexre  so- 
noDBCedareappUcaUfc  ItmsiybecDDeBded  tint 
the  reports  of  the  comndstfaner  are  morsr  vtdn- 
mtoooB  than  wara  actually  neBissuiji;  botttto 
not  cert&la  from  this  record  taut  ?rhat  he  arigbt 
have  beeD  eoqieetad  by  tkc  parties,  oe  required 
by  the  court,  to  make  stKh  extended  reports. 
SCeat  of  hts  scrvlees  came  under  the  ImBudiatB 
inspection  or  snpervlslea  of  the  cowt,  aad  it 
must  be  presmned  that  the  court  waa  resBon- 
ably  well  apprised  at  the  nature  and  necessity 
at  the  services  lendered  by  the  cwnmlwlewr; 
and,  while  we  think  that  the  aUowanee  to  flte 
CMumtealoBflr  was  quite  liberal,  ws  do  not  ted 
authorised,  under  the  facts  and  dtcunutanofls 
m  tills  case,  to  hold  that  the  court  abnssd  Its 
discretion,  or  made  an  excessive  or  an  *n- 
reasonsiUe  aliowancs;  hence  the  judgnem  aa 
to  the  commissioner  Is  afBimed. 


BAILHY  T.  LOUISVILLB  *  N.  a  00. 

<O0Qrt  of  Aroeals  ctf  SCentneky.  Jan.  IS,  1898.; 

AppBAi.  ATTO  Banoa  —  If iyrioiv  vo  DtAMtss'- 
(?KOlTNl>S  roR  Nrw  Tbi&I/— CAaaiBBS— PsaMtT- 
Tixo  Whitb  Pas8bnoxiis  «o  BNTaa  Comb  vea 

COLOKEl)  PABSITOEKS. 

1.  An  appeal  will  not  be  dismissed  for  faflure 
to  file  the  traiwcript  Id  time,  where  no  motion 
therefor  is  made  in  open  eoort  before  the  ease  Is 
submitted,  a  mere  statement  of  counsel  In  hla 
brief  that  he  moves  to  dismiss  the  appeal  not 
being  snffldent. 

2.  Elrrors  not  aselgned  as  ground  for  new  trial 
will  be  regarded  as  waived. 

3.  The  assignment,  as  ground  for  new  trial, 
that  the  Court  erred  in  granting  instructions 
"offered  by  defendant."  Is  not  sufficient  to  an- 
tborfse  the  review  of  tnstractlona  given  hr  the 
court  on  its  own  moCkn. 

4.  In  an  action  to  recover  damages  for  the 
mistreatment  of  plaintiff  by  white  passengers 
in  the  coach  set  opart  colored  passengers,  It 
waa  proper  to  instruct  the  jury  that  plaintiff 
was  not  entitled  to  recover  unless  the  Jury 
ahould  believe  that  the  conductor  permitted  the 
white  pBSsencers  to  enter  the  compartment  set 
apart  tot  etuored  paaaenRers,  or,  kaowlag  of 
thehr  presence  there,  permitted  tham  to  re- 
main. 

5.  PlalntlfiF  cannot  complain  of  the  modifica- 
tion of  an  Instrucflon  after  the  argument  was 
completed,  where  the  change  was  suggested  by 
counsel  for  plaintiff  while  making  his  argumeat, 
aad  the  court  called  the  jury's  attention  to  the 
change  when  made. 

Appeal  from  circuit  <»urt.  Barren  county. 

"Not  to  be  officially  reported." 

Action  by  Cornelia  Bailey  against  Louisville 
&  Xashville  Railroad  Company  to  recover  dnm- 
aK:es  for  personal  Injuries.  Verdict  and  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Herman  Morris^  fiw  awellanL  J.  A.  Mitch- 
^  H.  W.  "Bmee,  and  Wm.  Xjlndsay.  for  appel- 
lee. 

PAYNTBR,  J.   The  appeal  was  granted  In 

the  Barren  drcnlt  court,  December  11.  1895. 
and  tba  transcript  waa  filed  on  August  15, 1886. 
Conaeqtiently  the  January  and  April  terras  of 
this  oourt  intervened  between  the  date  the  ap- 
peal waa  granted  and  the  flling  of  the  tran- 
script Under  the  Code,  the  appeal  would  hare 
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been  dlamlased  had  the  appellee  entered  a  mo- 
tion to  dismlas  It  before  the  cue  was  sabmit- 
ted.  It  to  true  that  oomisel  for  appellee  in  bta 
brief  called  the  ooncf  •  attention  to  the  facts 
stated.  He  si^  In  It  that  he  morea  to  dlsn^ 
the  appeal.  TUa  la  not  eanlnloit  to  a  motion 
in  court  to  dlamlaa  flie  aKwal.  In  order  to 
have  the  prorlalona  of  the  Code  enforced,  the 
motlui  mnit  be  made  In  court  to  have  the 
peal  dtsmtoaed.  Ab  a  mattor  of  fact,  the  omft 
never  aeee  a  brief  of  oonnsd  nntQ  the  case  Is 
taken  up  fbr  conrideratlon.  When  the  court 
took  up  this  case  for  consideration,  and  for  the 
fltat  time  saw  the  brief  of  counsel  for  appellee, 
two  years  had  elapsed  abuse  the  Judgment  was 
rendered.  Were  we  to  dismiss  the  aK>eal 
then,  it  would  have  been  too  late  for  the  ap- 
pellant to  have  bad  the  derk  of  thto  court  grant 
the  appeaL  It  would  certainly  be  Improper 
practice  to  do  otherwise  than  require  the  ap- 
pdlee  to  make  a  motion  to  dtonUsa  the  appeal 
and  have  It  entond  Jipaa  the  record  of  the 
court  Then,  it  would  be  dlqKMed  at  at  the 
time  or  soon  nttst  the  motion  was  made.  Cn- 
lesB  the  grounds  for  a  new  trial  qwcify  the 
errors  complained  of,  the  party  excepting  will 
be  regarded  as  having  waived  the  supposed 
error.  McLain  v.  plbUe,  IS  Bush,  297.  There 
are  other  cases  to  the  same  effect,  Efence  we 
fall  to  notice  some  questions  which  are  argued 
by  counsel  for  aiqpellant,  because  the  supposed 
errors  have  been  waived,  as  they  were  not  em- 
braced ia  the  grounds  for  a  new  trial. 

Cornelia  Bailey,  nte  Wells,  averred  that  she 
was  a  passenger  on  the  train  of  the  qipellee; 
that  she  was  a  person  of  color;  that  «he  had 
been  assigned  to  the  car  which  waa  Intended  by 
the  railroad  company  for  the  use  of  oolored 
passengers;  that  tiie  appdlee,  by  Its  agraits 
and  servants,  "willfully  and  wrongfully  disre- 
garded Its  doty  as  such  common  carrier  of  pas- 
sengers, brou^t  Into  and  left  in  said  car  set 
aidde  for  colored  petite,  and  in  whldi  the  plain- 
tiff, Oomella  Bailey,  was  at  that  time  the  only 
passenger,  three  white  men,  who  were  then 
drunk  and  disorderly";  and  that  th^  were  per- 
mitted to  remaUi  In  the  car  with  the  plaint, 
and  while  there  used  vulgar  and  obscene  lan- 
guage, made  Insulting*  and  indecent  proposals 
to  ber,  abused  and  threatened  her.  and  other- 
wise mistreated  her.  Slie  prayed  to  recover 
judgment  for  damages  against  the  company  for 
the  alleged  wrong  of  Its  agents  and  servants. 
There  Is  a  sharp  conflict  in  the  testimony  as 
what  occurred  <»i  the  occasion  in  question. 
The  testimony  of  the  plaintiff  and  her  wit- 
nesses conduce  to  establish  the  averments  of 
the  petition,  while  the  emplc^te  in  charge  of 
the  train  and  oUwr  witnesses  offered  liy  the  de- 
fendant tended  to  contradict  the  plaintiff  and 
her  witnesses,  and  disprove  the  averments  of 
the  petition.  The  Jury  were  the  sole  Judges  as 
to  the  weight  to  be  j^ven  to  the  testimony  of- 
fered and  the  credibility  of  the  witnesses,  and 
we  cannot  say  that  the  verdict  of  the  jury 
was  so  flagrantly  against  the  evidence  as  to 
warrant  the  court  in  reversing  the  case. 

The  only  question  remaining  is  as  to  whether 


tiie  court  properly  instructed  the  joiy.  ISie 
court,  on  Its  own  motion,  gave  certain  Instmc- 
tlons  to  the  Jury;  and  thto  court  could  not  re- 
verse were  they  erroneous,  because  the  excep- 
tion to  the  giving  at  them  was  waived,  as  the 
grounds  for  a  new  trial  did  not  specify  the 
giving  of  them  as  an  error.  In  the  grounds  for 
a  new  trial  the  following  language  appears: 
"Because  the  court  erred  In  refusing  Instruc- 
tions asked  fbr  by  plaintiff,  and  in  granting  In- 
structions offered  by  defendant."  It  to  plain 
to  be  seen  that  the  inatmctlcaia  whidi  the  court 
gave  on  its  own  motion  were  not  qwdfled  In 
the  grounds  for  a  new  trial.  Therefore  we 
say  that  the  case  could  not  be  reversed  on  ac- 
count of  Budi  instmctlons,  If  they  appeared  to 
be  erroneous,  l^wever,  we  win  consider  the 
question  as  to  tiie  correctness  of  ^  Instruc- 
tltxis  whitdi  the  court  gave,  as  If  tb^  woe 
properly  befbre  us  fbr  review.  In  the  first  In- 
struction the  court  told  the  Jury  that  It  was 
the  duty  of  the  agents  and  em^oyte  at  the 
appttOee  in  diarge  of  the  train  to  ezerdse  rea- 
sonable dlUgence  to  iwotect  its  passengers  tram 
Insult  or  other  indignity  while  riding  on  the 
train;  that  If  the  conductor  permitted  Tom  and 
Jim  Hale  to  enter  the  car  on  ^ich  the  plain- 
tiff was  a  passengw,  or  put  them  or  either  of 
them  to  that  car,  or  that  the  agento  or 
ploySs,  knowing  that  the  Hales  or  dther  of 
them  were  to  the  car,  permitted  them  to  re- 
mato  there,  and  they  or  dther  of  them  were 
guilty  of  the  conduct  of  which  the  platotlff 
complained  (particularly  designating  of  «^t 
it  cMUdsted),  they  should  find  for  the  platotlff 
the  dam&ges  she  sustatoed  theret^'*  On  mo- 
tion of  the  plainOff,  the  court  gave  an  tostruc- 
tlon  to  the  effect  that  If  the  Hales  or  either  of 
them  were  permitted  to  enter  the  coach  fOr 
colored  passengers,  or  knowtogly  they  or  elttier 
of  them  were  permitted  to  remato  to  It,  the 
appellee  was  liable  to  damages  for  the  mistreat- 
ment of  the  appelant,  although  the  conductor 
may  not  have  been  present  when  the  wrong 
was  committed.  The  appellant  by  thto  Instruc- 
tion asked  the  court  to  tell  the  Jury  that  the 
appi^ee  was  only  liable  to  case  Its  agento  or 
servants  permitted  the  Hales  to  enter  the  coach, 
or,  knowing  of  "Qielr  presence  In  It,  permitted 
them  to  remato.  In  Oito  respect  It  to  substan- 
tlally  the  same  u  the  oaa  which  the  court  gave 
on  ite  own  motion.  Additionally,  It  told  the 
jury  that  Uie  appellee  was  liable,  although  the 
acto  of  which  romplaint  to  made  were  not  com- 
mitted to  the  presence  of  Ito  employes.  In- 
stmcUon  No.  4,  which  the  court  gave  durtog 
the  argument,  told  the  Jury  the  platotlff  was 
not  entiaed  to  recover  unless  the  Jury  should 
believe  from  the  evidence  that  the  conductor 
permitted  the  Hales  to  enter  the  compartment 
set  apart  tor  colored  passengers,  or,  know- 
ing of  their  presence  there,  permitted  them  to 
remain  to  the  car.  It  seems  to  us  that  thto  to- 
structlon  was  not  erroneous,  because  it  waa 
simply  the  converse  of  the  first  instruction.  It. 
to  effect,  told  the  Jury  the  plaintiff  could  not 
recover  unless  the  facto  existed  as  todlcated  to 
I  the  first  Instruction. 
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Coonsd  compuUnB  that  the  court  erred  In 
<hjiiiglpg  the  luatrucUon  after  the  arjnuuent 
wu  completed.  It  appears  from  the  blU  of  ex- 
-ceptlons  that  the  modlflcatlon  of  the  instruction 
wu  suggested  by  counsel  for  the  plaintiff  while 
"be  was  making  his  argument.  Aa  soon  as  he 
bad  completed  his  argument,  the  court  made 
the  change  which  he  suggested,  and  called  the 
Juzy's  attention  to  it  The  change  was  bene- 
flclal  to  the  plalntUT.  We  think  the  conrt  gxn 
the  Jury  all  the  inatructkuu  that  were  proper, 
under  the  pleadings  and  tiie  evidence.  They 
follow  substantially  the  rule  enunciated  In 
Qnlim  T.  Balboad  Co.  <Ky.)  88  &  W.  742. 
Tile  Judgmoit  Is  affirmed. 


OOMBS  T.  PBIDEMOBB. 

(Ooart  oC  Appeals  of  Kentocfcy.  Jan.  11, 1808.) 

FLUDnce— Costs  Kisuurix«  raoM  Faildbs  to 
Dhuk. 

Under  CIt.  Oode,  I  93,  where  a  petition  to 
vhich  defendant  failed  to  demnr  is  held  to  be 
insufllcient  on  appeal,  defendant  la  liable  for 
all  costs  resulting  from  his  failnre  to  demnr. 

"Not  to  be  officially  reported." 
Supplemental  opinion.    For  original  opin- 
ion, see  43  S.  w.  esi. 

BURNAM,  J.  It  Is  proper  that  the  opin- 
ion heretofore  rendered  herein  should  be 
supplemented  by  an  extension  thereof.  Sec- 
tion 93  of  the  CItH  Code  provides  that  a  gen- 
eral demurrer  may  be  filed  to  a  pleading 
t>ecau8e  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  or  defense,  and 
a  failure  to  make  such  objection  Is  not  a 
waiver  thereof,  but  may  be  taken  advantage 
-of  on  appeal  In  this  court,  but  that  a  party 
falling  to  make  It  when  or  before  he  ffies 
a  pleading  other  than  a  demurrer  shall  be 
liable  for  all  costs  resulting  from  such  fail- 
ure. It  Is  manlfe&t  that,  If  a  general  de- 
murrer had  been  filed  to  the  petition  In  this 
case,  it  would  have  been  held  Insufficient  to 
support  a  cause  of  action,  and  good  plead- 
ing required  that  a  demurrer  should  have 
been  filed;  and.  by  the  failure  of  the  defend- 
ant to  do  so,  be  is  properly  liable  for  all 
4»«ts  resulting  from  such  failure. 


HELM  V.  SAPP  et  aL 
<Goiirt  of  Appeals  of  B«ntaeky.  Jan.  18. 188&) 
Vraudulbnt  CosTBTiaoBs— 7>!nx)R  Airn  Fvfr 

CBASBR— ASSieSHBHT  OV  TrTLB  BOBD— 
Priority  or  EquiTisa. 

1.  Where  a  debtor  assigned  a  title  bond  to 
bis  brother  in  conslderatioD,  as  he  testified,  of 
certain  debts  which  he  owed  the  assignee,  and 
the  assignee  took  possession  of  the  bond  with 
the  assignment  thereon,  long  before  any  effort 
was  made  br  creditors  to  subject  the  laud,  the 
finding  of  the  chancellor  that  the  assignment 
was  in  good  faith  will  not  be  disturbed. 

2l  a  tesutor  devised  land,  of  which  he  was 
in  possession  under  a  title  bond,  to  0.,  R.,  and 
W..  and  a.  conveyed  his  interest  to  R.  and  W. 
Tlie  title  bond  held  by  the  testator  was  then 
assigned  by  W.  to  B.  EM,  that  the  assign- 
ment passed  W.'s  equitable  Interest. 


8.  The  assignment  of  a  title  bond  passed  the 
assignor's  equitable  Interest,  as  agaiust  a  cred- 
itor whose  debt  was  created  and  attachment 
levied  after  the  assignment;  preference,  as  be- 
tween equities  otherwise  equal,  being  givoi  te 
the  oldest 

Appeal  from  drcult  court  Marion  coun- 
ty. 

'Vot  to  be  facially  reported." 

Action  by  Ben  Helm  and  others  against 
W.  G.  Sapp,  to  which  R.  K.  Sapp  was,  on  his 
petition,  made  a  party.  Judgment  sustain- 
ing R.  K.  Sapp's  claim  to  property  on  which 
an  attachment  was  lerled,  and  platntlflb  ap- 
peal. Affirmed. 

H.  P.  Cooper,  for  appellantg. 

BURNAM,  J.  On  the  2Sth  day  of  August 
1884^  appellants  became  the  auretlea  of  de- 
fendant W.  a.  Sapp  on  a  note  for  $243.75  to 
the  Marlon  National  Bank,  due  six  montha 
after  date;  and  on  the  12tb  day  of  April, 
1886,  the  b^nk  instituted  suit  on  this  note, 
when  it  was  at  once  paid  off  by  the  appid- 
lauts,  who  thereupon  Instituted  this  action 
against  W.  O.  Sapp  to  recorer  the  amount 
of  the  note  so  paid  by  them  as  his  sniety, 
and  at  the  aamo  time  aoed,  out  an  attach- 
ment, wbldi  was  levied  upon  aa  undlTlded 
half  Interest  alleged  to  be  owned  by  defend- 
ant In  a  tract  of  land  containing  00  Acres; 
the  return  of  the  aheriff  reciting  that  it  was 
the  same  land  furmerly  owned  by  the  fattier 
of  W.  O.  Sapp.  Thereupon  the  appellee  R. 
K.  Sapp  filed  his  petition,  asking  to  be 
made  a  party  to  the  snl^— alleging  that  on 
the  8th  6aj  of  August,  ISM,  he  had  pnr^ 
chased  the  Interest  of  W.  O.  Sapp,  upon 
which  plalnUff 's  attadimuit  was  levied,  and 
that  the  defendant  W.  Q.  Sa.pp  had  assigned 
to  blm  the  tltie  bond  for  the  land;  that  be 
was  at  the  date  of  the  Instltation  of  the  enlt. 
and  the  suing  out  of  the  attuhment  of  ap- 
pellantB,  the  owner  thereof;  and  that  W.  0. 
Sapp  had  no  interest  whatever  In  It  The 
facts  as  to  the  title  to  tiila  real  estate  are 
that  on  the  21st  day  of  January.  1887.  Jamee 
Clements,  the  owner  of  the  land  In  question. 
Kdd  It  to  <Hke  Walston.  and  executed  the  fol* 
low&ig  bond  for  title  to  him:  "Know  all 
waiea  by  these  preaents.  that  I,  James  Clem- 
ents, having  this  day  sold  to  William  A. 
Walston  the  farm  on  which  I  now  live,  con- 
taining 60  acres,  for  the  sum  of  $000,  «200 
of  said  sum  to  be  paid  down  this  day,  and 
that  said  Walston  has  this  day  executed  to 
me  his  note  for  the  balance  $400,  due  tb» 
first  day  of  S^tember  n^ct  When  the  last 
paymeat  la  made,  I  bind  myself  and  my 
heirs  to  make  to  tlie  aald  William  A.  Wal> 
Bton  and  bis  helra  a  good  and  sufficient 
cial  warranty  deed  to  the  said  tract  of  land. 
I  am  to  give  to  the  said  Weston  posaestini 
of  same  now,  except  the  dwelling  house, 
garden,  stable,  comcrib,  and  horse  lot  which 
I  am  to  bold  until  the  Bnt  of  September 
next.  In  testimony  whereof,  I  have  ber» 
unto  set  my  hand  and  seal  this  27th  day  of 
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HMnmrj,  18BT.  [Signed]  Ja»e>  Oeraeata. 
Atteit:  S.  Spalding."  There  i^ipear  opon 
this  paper  the  following  lndoraement%  In 
tin  ocder  given:  "For  mna  reeelvedt  I  a»- 
slgn  the  within  bond  to  James  HcCarty. 
AyrU  8.  WUllam  WaMoo."  "I  aaalgn 
the  within  bond  to  WUllam  Dangherty,  for 
value  received.  Tbta  16  day  of  April,  1887. 
Wmiam- Mccarty."  *>I  asvlga  tbe  within 
bond  to  Jamaa  Sapj^  for  value  received. 
Pebroary  14.  1BS8.  Wm.  Ilaiigherty."  "I 
assign  the  within  bond  to  R.  E.  Sapp.  An* 
gnat  S,  iSM.  W.  O.  Sapp." 

The  proof  Is  conflicting  as  to  whether  any 
deed  was  ever  made  to  James  Sapp  pursuant 
to  the  tltie  bond,  but  the  proof  shows  that 
he  took  possession  of  this  property,  and  con- 
tlBiMd  to  occupy  H  uatB  hla  death.  In  18S1; 
leaving  a  wUl,  by  tbe  tenua  of  which  It  was 
provided  that  his  debts  should  be  psld  out  of 
tke  pOBcfflalty,  If  anfflclent.  after  which  he 
gave  to  hla  wife  the  balance  of  hts  estate 
dnrtng  her  llfetlnie,  and  at  her  death  he  de- 
vised the  property  to  his  tbrae  sons.  R.  K. 
Sapp)  Owrge  W.  Sapp,  and  W.  Q.  Sapp,  but 
provided  that,  tai  the  division  of  hie  estate, 
bis  SfHis  W.  O.  and  R.  K.  Sa^  should  each 
have  9400  before  hla  son  Q.  W.  ^pp  received 
anything.  It  also  appears  that  Q.  W.  Sapp 
was  Indebted  to  Us  father,  whicb  was  secur- 
ed by  a  mortgage,  amonirting  to  some  ¥85,  In 
addition  to  the  f400;  and  on  the  M  day  of 
October,  1887,  O.  W.  Sapp  executed  a  deed 
to  hts  brothers  R.  K.  Sapp  and  W.  Q.  Sapp 
to  aB  of  bis  Interest  In  tills  tmct  of  land, 
In  consideration  of  the  payment  by  them 
of  tbe  mortgage  debt  to  hla  father's  estote, 
of  $86.  And  defendant  W.  G.  Sapp  testifies 
that  his  brother  paid  whole  of  this 
mortgage  debt,  and,  being  Indebted  to  him 
In  other  sums,  tm  the  8tii  day  of  August, 
1804,  be  sold  to  him  hla  Interest  In  tiie  90 
acres  In  contest.  The  only  written  evidence, 
however,  tof  this  transaction,  la  tbe  assign- 
ment oa  tbe  back  of  the  aforesaid  titie  bond. 
Tbe  proof  In  tbe  record  shows  that  this  titie 
bond  was  never  recorded  until  after  tiie  In- 
Btltntim  of  this  salt,  and  the  suing  out  and 
levying  of  the  attachment  upon  the  land  In 
qtMBtion.  It  Is  eaniestly  contended  by  ap- 
pdlants  that  this  aflsl^ment  upon  tbe  title 
bond  passed  no  title,  legal  or  equitable,  to 
appellee  R.  K.  Sapp;  it  bring  further  con- 
tended that  this  was,  In  reality,  a  mere  col- 
lusive device  between  the  brothers  to  place 
this  property  beyond  the  reach  of  hfs  cred- 
itors,—«nd  the  proof  on  this  point  Is  coufllct- 
.tng,  appellee  R.  K.  Sapp  never  having  tes- 
tified in  the  case  at  all.  But  we  are  Inclin- 
ed, from  all  the  proof  In  the  case,  to  believe 
that  tbe  transaction  was  a  bona  fide  one. 
Certainly  tiie  testimony  conclusively  estab- 
lishes that  appellee  was  in  possession  of  the 
tltie  bond,  with  the  assignment  thereon.  long 
prior  to  the  Institution  of  the  suit  of  appel 
lante.  and  we  do  not  feel  justified  In  disturb- 
ing tiie  Judgment  of  the  cbancoMor  on  this 
guestlon  of  fact  And  the  legal  qaestlon  to 


be  determined  Is  what  Interest  app^ee  ac- 
quired by  reason  of  the  assignment  of  tbe 
title  bond  to  him.  WhUe  It  is  tme  that  ap- 
pellees held  tltie  to  the  land  In  qncstton  di- 
rectly nnder  tbe  will  of  tiielr  deceased  fa- 
ther and  the  deed  of  their  brother,  and  that 
the  best  mode  of  transfer  of  tbe  title  from 
W.  a.  Sapp  to  bla  brother  would  have  beei> 
by  deed,  or  the  execution  of  an  original  obli- 
gation, still,  aa  their  father,  at  hla  death, 
held  possession  of  the  land  midu-  the  titie 
bond  In  question,  and  as  mo  deed  has  been 
produced,  necnted  pursuant  ttaerete;  It 
would  seem  that  tlie  bond  bi  qnestlon  was 
the  only  paper  titie  oader  which  be  hdd; 
and  we  think  that  the  assignment  thereof  to 
W.  G.  Sapp,  In  writing  on  the  back  thereof, 
vested  his  brother  R.  K.  Sapp  wKh  the  equl- 
talde  Interest  of  the  assignor  tkereta,  and 
that  It  la  good  between  them,  and  aa  to  all 
the  world,  except  creditors  and  Innocent  pur- 
chasers for  val«e.  Bvjdeotiy  tbe  assignor. 
W.  G.  Sapp.  could  pass  no  titie  to  his  Inter- 
est in  this  property  snbsequeatiy  to  the  ex- 
ecution tif  this  paper,  because  there  was 
none  In  him,  after  this  assignment,  to  be 
passed,  except  as  to  a  creditor  or  a  bona  Ude 
purchaser  for  value.  See  Hancock  v.  Bev- 
eriy's  Hairs,  6  B.  Mon.  532.  Appeliaats^  by 
the  levy  of  their  attachment  upon  the  land 
In  question,  acquired  only  an  equltaUe  right 
thereto,  and  this  equity  Is  subordinate  to 
that  acquired  by  the  assignee  of  tbe  tltie 
bond,  because  his  eqnltaUe  right  was  creat- 
ed before  appellants  filed  their  suit,  and,  as 
between  canities  otherwise  equal,  prefer- 
ence Is  always  given  to  the  oldest  See  Zar- 
ing  V.  Oox^s  Assignee.  78  Ky.  527;  Caiilale 
V.  Jumper,  81  Ky.  282;  and  Forepaugh  v. 
Appold.  17  B.  Mon.  G3l.  for  tbe  reasons  In- 
dicated the  judgment  Is  affirmed. 


HALL'S  ASSIGNEES  v.  ROTHCHILD  et  ml. 
(Coort  of  Appeals  ot  Kentuclcr.  Jan.  13»  1698.) 

AsiieviiBXTSPoaCHBDiTotts-^PiioaPRBmakaoas 

■r  Dbbtoa. 

1.  Ky.  St.  I  Si,  provides  that  If  an  asBignor 

for  the  benefit  of  creditors,  before  making  the 
deed,  shall  have  made  a  preferential  or  fraud- 
ulent transfer,  tlio  prc^erty  so  trtinsferred  shall 
Test  in  the  assignee,  and  it  shall  be  hlB  duty 
to  institute  sach  proceedin(»  as  may  be  neces- 
sary to  recover  the  property  so  eoDveyed,  and 
to  tills  end  he  shall  have  all  the  remedies  which 
the  creditors,  or  an^  of  them,  might  exercise, 
and  that  If  the  assignee,  on  demand,  shall  re- 
fuse to  Institute  such  proceedings,  any  cred- 
itor may  do  so.  Section  1010  declares  that 
every  prt-ferential  trnnsfpr.  when  attacked  as 
provided  by  the  statute,  phall  operate  as  an  ae- 
signnient  of  all  the  property  of  the  debtor  for 
the  beneSt  of  creditois;  and  section  1911  au- 
thorizes such  transfers,  on  the  petition  of  any 
person  interested,  to  be  subjected  to  the  con- 
trol of  courts  of  equity.  Hrid,  that  a  deed  of 
asslKament  for  the  benefit  of  creditors  is  m>t 
rendered  void  by  reason  of  the  fact  that  th^ 
debtor  may  have  previously  mnde  a  preferential 
transfer,  and,  in  order  to  entitle  a  creditor  to 
malnt^n  an  action  to  set  aside  audi  transfer, 
he  must  allege  tiiat  the  aad^nee  has,  Upon  d*- 
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mrad,  r«<Dsed  to  institate  the  Beceesarr  pro- 
«eediDxe  therefor. 

2.  The  fact  that  ttie  preferred  creditor  has 
Mnrendered  to  tke  asrigoee  tbe  property  trani- 
Cnred  to  bira,  imd  that  tine  asuKnee  U  pro- 
oeedin;  to  di^KMe  of  it  for  the  beoefit  of  all  the 
creditorB,  coastitutea  a  complete  defense  to  an 
action  by  a  creditor  to  recover  the  property, 
and  to  have  the  tranafer  daeland  to  op«rate  as 
an  aaaigBineiib 

Appeal  from  clrctilt  court,  Bbelby  comty. 

"To  be  offidallj  reported." 

Action  by  A.  Kothchlld  &  Son  against  John 
T.  Ballard  and  a  W.  Ballard,  assignees  of 
G.  C  Hull,  to  set  aside  a  deed  of  asstgnment, 
and  to  require  defendants  to  surrender  the 
prxipertr  assigned.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Rerersed. 

L.  0.  WUIlB,  £or  appeUants. 

LBWia,  a  J.  Appellees  bronght  tills  ac- 
OoB  MoTSiaber  5»  1809,  for  a  pwsoiua  JoOs- 
ment  for  175.54  agiUiut  C.  a  Hall;  for  a 
Judgment  setting  aside  a.  mortgase  eTWcnttcl 
br  blm  Umj  28,  iSBO,  to  Vargaret  Hall,  on 
a,  atock  «f  ceods,  ware%  ud  merehaadlae, 
to  tndemnify  bw  a>  bla  anrety  an  a  note  to 
tfee  Sb^l^TlUe  Bank  for  aboot  ^,350,  and 
aettliv  aside  a  deed  of  aealgnmeitf  made  by 
him  Sefrtember  5,  1BB5.  to  Jebn  T.  and  0.  W. 
BaUard  for  tbe  benefit  of  credtton  generally, 
and  requiring  said  aaaigaees  to  aarreoder 
CO  tbe  master  eomnlssloner  of  tbc  cenrt  all 
tbe  pro|ierty  aaalgned.  TUbB  grounda  upon 
which  appellees  aafcq^  tbe  relief  are  that  the 
BBortgage,  bela«  made  In  eontemplation  of 
taiatdTency.  and  with  the  design  to  pr^vt  the 
mortsagee  to  the  eadmten  of  other  cred- 
Iton^  operated  aa  an  nasignmcsit  and  trans- 
fer at  nH  Ms  property,  and  alao  to  tmAtr 
tbe  dead  of  asalcnmeat  nmi  and  «<  no  affect. 
To  tbe  petMon  of  appeileea  tbe  aselgnees, 
Joka  X.  and  C.  W.  Ballard,  filed  a  general  de- 
murer, vhldi  waa  oremiled.  Thereupon 
tbey  died  an  answer  alleging  they  had  com- 
plied vltfa  all  the  reqnfrementa  of  the  act  of 
Jteeb  16,  1894.  tiie  tttte  of  viitb  la  "Aa- 
algmnents  Vehmtary**  (nov  Chapter  7,  Ky. 
St),  and,  la  pursuance  of  tbe  autbcvt^  tAere- 
bjoonfeiredrhad  taken  po8seeEioD,aB  asslgn- 
aea,  of  tbe  property  of  tbe  aaslgBor,  Hall, 
indudlng  that  mortgaged  by  bfan  to  Mar- 
garet  BL  Hail,  and  were  proceeding  to  set- 
tta  Ite  tmat  estate  aa  In  said  act  provided. 
Ho  Oat  anvwer  a  general  demurr^  filed  b^ 
nppeUeee  waa  sostalncd,  and  the  court  ad- 
fndged  that  the  «u>rtgaee  ead  also  the  deed 
of  assignment  be  set  aside,  bat  that  the  aa- 
slgnees  might,  bowers,  proceed  to  settle 
the  estnte  according  to  law.  upon  coming  in- 
to court,  accepting  the  trust,  and  executing 
bond  with  approved  security,  but  upon  their 
failure  to  do  so  the  master  commissioner 
should  take  irossesslon  of  tbe  property,  and 
settle  the  assigned  estate.  The  assignees 
baring  failed  to  comply  with  that  Judgment, 
the  master  commlsslonor  was  sutiseqiipntly 
ordered  to  take  possession  of  the  property 
and  settle  tiM  trust.    Whether  that  ruUng 


of  tJie  court  Is  proper,  deveade  upon  the  oon- 
struetion  and  appllc&tlaa  to  he  given  to  aec- 
turn  Si,  being  part  of  chapter  7,  Ky.  St., 
which  Is  as  foUows:  "If  tbe  assignor  be- 
fore malilng  the  deed  shall  have  made  a 
preferentlnl  or  fraudulent  tranaCer,  oonrey- 
ance  or  gift  of  any  of  bis  property,  or  tbe 
fraudulent  purdiase  of  any  property  in  tbc 
name  of  another,  tbe  property  so  f  rauiduleat^ 
ly  tranaferved,  Qonveyed  or  purdiased  shall 
vest  In  tbe  assignee,  and  It  shall  bo  bk  duty 
to  Institute  such  pxoceedlngsas  may  benecea- 
sary  to  recover  the  property  as  oonToyed  or 
disposed  of,  and  to  this  end  be  shall  have 
tbe  remedies,  which  tbe  nedltors  or  any  of 
them  mlgbt  exercise.  If  the  assignee  upon 
demand  shall  refose  to  losUtnts  sucA 
ceedlngs,  sny  creditor  may  do  so,  and  prop- 
erty so  recovered  shall  become  part  of  the 
estate,  and  be  dtstrtbuted  as  other  assets." 
That  section  may  be  seemlni^y  inconsistent 
with  section  1910,  wbidi  provides  that  ewy 
aala,  mortgage,  or  aaslgnaaent  mads  by  debt- 
ors, and  every  judgment  snCered  by  any  de- 
fendant, or  any  act  or  device  done  or  re- 
sorted to  by  a  debtor  In  ctmtem^atlon  of 
inscdveney,  and  with  a  design  to  prefer  one 
or  more  creditors  to  the  exclusion.  In  wbole 
or  In  partt  of  others,  shall  operate  as  an  as- 
algvmrat  and  transfer  of  all  tbe  property 
and  effeets  of  snch  debtor;  atoo,  wHb  section 
1911.  which,  upon  tbe  petition  of  any  person 
inteneated,  uitborlses  such  transfers  to  be 
subjected  to  the  eontral  of  courts  of  equity. 
We  think,  however,  that  It  Is  not  really  In 
confllet  with  any  of  tbe  prevtons  sututes, 
but  was  manifestly  Intended  to  supply  a  de- 
fect In  previous  statutes,  and  meet  a  condi- 
tion not  hitherto  provided  tm;  tor  the  ob- 
ject of  It  Is  to  give  to  tbe  assignees  of  a 
debtor  tbe  same  right,  and  Impose  upon  him 
the  same  duty,  to  Institute  the  proceedings 
necessary  to  mepver  any  property  that  he 
had  previously,  by  a  preferential  or  fraudu- 
tent  transfer,  conveyed,  that  by  existing 
statutes  waa  ^ven  to,  and  imposed  upon,  a 
creditor.  Such  being  tbe  case,  deeds  of  as- 
signment were  plainly  not  Intended  to  be 
treated  as  void  for  the  sole  reason  tlut  tbe 
debtor  had  previously  made  a  preferential 
or  franduloit  transfer  to  one  or  more  of  his 
^editors,  but  simply  to  relieve  a  complsin- 
Ittg  creditor  of  the  upense  and  trouble  of 
InstltnttEtf  an  actlom  to  have  such  transfers 
nullified.  Tberetote  it  was  Indispensable  for 
tbe  appellees  In  this  case,  in  order  to  main- 
tain their  action,  to  allege  that  the  aH>ellant 
assignees  hs4.  i4>on  demand,  refused  to  In- 
stitute tbe  necessary  proceedings  to  set 
aside  ssid  mortgsffc,  especially  as  It  Is  not 
stated  that  the  deed  of  assignment  wss  made 
with  frauduloit  Intent;  and  for  that  reason 
tbe  lower  court  erred  in  overruling  tbe  de- 
murrer to  the  petition.  But,  even  If  the  pe- 
tition had  contained  a  cause  of  action,  it 
was  error  to  sustain  the  demurrer  to  the  an- 
swer of  appellant  assignees,  inasmuch  as  It 
ctHLtained  an  arernunt  that  th^  had  taker 

Digitized  by  Google 


no 


44  80trrHW£8TBRN  BBPORTBB. 


actual  pouesston  of  all  the  mortgafed  prop- 
erty, and  were  proceedtaig  to  sell  and  dis- 
pose of  It  for  tbe  benefit  of  sll  of  the  en&r 
Iton,  and  the  fnrther  aTerment  sntHrtantial- 
1  J,  tbAt  those  for  whose  benefit  tbe  mortgage 
was  made  bad  agreed  that  It  was  pr^roK 
tlal  and  void,  and  had  gtren  up  to  tbe  as- 
signees the  possession  and  control  of  the 
property;  for,  such  being  tbe  case,  tbe  ne- 
eesalty  of  bringing  suit  to  recorer  the  prop- 
erty was  dispensed  wldi.  Wherefore  the 
judgmnit  Is  rerersed  and  canae  remanded, 
with  direction  to  dlamlets  the  action. 


WILLIAMS  et  al.  t.  SHELBOURNB  et  al. 

(Court  of  Appeal!  of  Kentuckj.  Jan.  12, 189S.) 

Pabdox— BiHiBsiox  or  FoRrairnaa— FsH  or 
OpriosM. 

1.  While  Const  1  77,  whldi  withholds  &om 
the  goTeraor  power  to  remit  the  fees  of  tbe 
clerk,  sheriff,  or  commonwealth's  attorney  in 
penal  and  criminal  coses,  does  not  prevent  the 
goTeroor  trom  depriTing  snch  officers  of  fees  by 
remitting  a  forfeitore  befcxe  jndgment  Is  ren- 
dered thereon,  yet  where  snretfes  m  a  ball  bond, 
after  snch  remission,  fail  without  excuse  to 
interpose  it  as  a  defense  to  a  proceeding  on  the 
forfeiture,  they  cannot  after  judgment  deprive 
the  officers  of  their  statutory  commissions. 

2.  Where  tbe  sureties  in  a  forfeited  bait  bond, 
after  remission  of  the  forfeiture,  voluntarily, 
and  not  under  mistake  of  law,  pay  a  judgment 
on  the  forfeiture,  they  cannot  recover  any  part 
of  the  amount  from  officers  to  whom  It  has  been 
paid  as  statutory  commissions. 

3.  The  county  attorney  is  not  entitled  to  any 
per  centum  of  an  amount  that  may  be  recovered 
on  a  forfeited  recognisance  or  bail  bond. 

Appeal  from  drcalt  court,  Ballard  oonnty. 

"To  be  officially  r^wrted." 

Action  by  Susan  WUllams  and  others  against 
M.  T.  Shelboume  and  others.  Jodgm^  for 
defmdauts*  and  plalntuts  aweaL  Bereried. 

Bugg  St  WlcUlffe,  for  appeUanta. 

LBWIB,  a  1.  Aiq^dlants,  soretlss,  twoi^t 
this  actkni  to  recover  back  from  app^ees, 
conunonwealth'a  attorn^,  county  attorney,  and 
dertc  of  Ibe  drcult  court,  f  170,  paid  In  aatls- 
factlcm  of  a  Judgment  on  a  forfeited  ball  bond. 
It  Is  stated  snbstantlaUy  In  the  petition,  to 
wblcb  a  general  demurrer  was  sustained,  that 
the  goTwnor,  subsequent  to  ttie  term  of  court 
at  which  the  ball  bond  In  question  was  ttxe- 
felted,  but  on  January  1,  1804,  one  day  be- 
fore tbe  Judgment  was  at  the  nest  term  render- 
ed, remitted  the  forfeiture,  though  the  ex- 
ecutive document  vras  not  actually  filed  in  tbe 
circuit  court,  where  the  proceeding  was  pend* 
tog,  until  January  1804,  three  days  after 
tbe  Judgment,  and  also  after  the  amount  sued 
for  was  1^  appdlants  voluntarily  paid  over  to 
tbe  clerk,  who  appropriated  all  of  It  but  $20 
In  saUafoction  of  bis  own  fees  and  of  the  per 
coitnm  dalmed  1^  the  commonwealth's  attor^ 
ney  and  county  attorney.  Sectltm  77  of  the 
omstttution  wtthbolds  from  tbe  govemiv  power 
to  mnlt  the  fees  of  the  derk,  sheriff,  or  com- 
monwealOi's  attorney  in  poial  and  ctlmbial 


eases.  It  ba^  nowerer.  been  beid  by  this- 
courts  that  Hie  right  at  m  onnmonwealth's  at- 
torney to  the  per  centum  nt  a  forfeited  recog- 
nisance or  ban  bond  does  not  aoeme  until  jadar- 
ment  tboeon,  and  tbe  governor  may  remit  tbe 
forSBltnre  befon  H  Is  mdered.  Oom.T.^eag- 
flns,  18  B.  Mon.  612.  And  tbe  same  role  of 
eonstmctlon  has  been  iwpUsd  to  ci»k*8  fees. 
Gom.  T.  Offntt,  83  Ky.  826.  But;  mamfesUy. 
a  mnlaslon  by  the  goTCrnor  of  tte  fees  of 
cOeen  does  not  nor  can  opsnte  to  stay  w  be 
^CBcloos  as  a  defense  to  proceedings  on  a  for- 
feited recognisance  or  ball  bond  until  and  un- 
less it  be  filed  and  rdled  upon  to  the  court 
where  they  are  pending.  It  does  not  appear 
in  tbis  case,  nor  do  appeUanta  plead  as  reason 
for  vacating  tbe  Judgment,  that  they  were  pre- 
vented by  unavoidable  casualty  or  misfortune 
from  filing  and  relying  upon  as  defense  to  tbe 
piDoeeding  the  remission  of  forfeiture  by  ttie 
govemor;  nor,  todeed,  does  It  sKiear  Uwy 
might  not  have  applied  for  and  obt^ned  It  to 
time  to  so  file  It  to  oonrt 

The  Judgment  having  been  rendered  regular- 
ly and  after  service  of  summons,  and  rights 
of  appellees  as  offlcws  determined  and  fixed 
thereby,  we  do  not  see  bow,  without  first  va- 
cating or  reversing  that  Judgment,  tbey  can  be 
devested  of  tbelr  rtatnttxy  fees,  or  wbj  ^pd- 
lasts  dumld  be  treated  otbowtae  than  any 
other  party  to  an  action  or  proceeding  who 
fails  at  tbe  time  set  for  trial  to  make  defense. 
Certainly,  remlsslmt  117  the  governor  cannot,  Id 
view  of  section  77  of  the  constitution,  (iterate 
to  neutrallas  effect  of  a  Jodgifient  ttf  oonrt  as- 
certaining and  flxtog  fees  of  aOcM,  when  it 
has  not  been,  to  the  mode  prescribed  by  law, 
reversed,  raoolfled,  or  vacated.  Moreover,  the 
money  sued  for  having  been  voluntarily,  and 
not  to  mistake  of  law  and  fact,  paid  by  sppel- 
tonta  to  satisfaction  of  that  Jn^Mcment,  appel- 
lees have  a  rl^t,  to  Justice  and  good  eon- 
sdoice,  to  resist  recovery  of  all  of  It  allowed 
to  them  tv  law.  But  It  seems  to  us  tbe 
amount  appnvriated  by  tbe  dnk  is  to  excess 
of  what  the  etotote  prescribes  to  soch  cases, 
and  appeUanta  are  entitled  to  recover  back 
snch  excess.  Tne  commonwealth's  attorney  Is 
entitled  to  SO  per  cent  at  amoont  of  tbe  Ji^- 
nwnt,  and  no  more.  But  as  was  held  to  the 
case  of  Fnlto  v.  Gntfton  ^decided  at  tost  term 
of  oonrt)  42  S.  W.  841.  the  county  attorn^  is 
not  entitled  to  any  per  coitom  of  an  amount 
tiiat  may.be  recovered  on  a  fwftfted  recogni- 
sance ac  ban  bond.  For  tbe  arors  Indicated, 
Oie  Judgment  Is  reversed  Cor  i^oceedlngi  con- 
sistent with  this  oplnlim. 


RUSSKLL  et  al.  t.  RICB. 
(Court  of  ^peals  of  Kentucky.  Jan.  12, 1808.> 
HcsB&n  AMD  Wipe— CosTBAOTB  or  WiiB—Coir- 

SIDBKATION. 

1.  A  note  executed  by  a  married  woman  for 
the  amount  which  the  payee  had  paid  as  surety 
for  her  husband  was  not  binding  on  her;  and 
therefore  a  note  executed  by  her  in  lien  thereof 
was  without  consideratlcm  and  nneaforceable. 
though  executed  subsequent  to  a  Jndgment  giv- 
ing her  the  rights  and  powcrs^ttf  a  feme  sole. 
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2.  The  fact  that  the  payee,  In  accepting  the 
note  of  the  wife,  Toluntarily  released  the  hoa- 
band,  did  Dot  make  the  note  binding  on  her. 

Appeal  from  circuit  court,  Shelby  county. 

"Not  to  be  offlcUOly  reported." 

Action  BoBsell  &  Go.  acalnst  Nannie  EL 
Rice  on  a  promlssozy  note.  Judgment  for  de- 
fendant, and  plalntllb  a^teaL  Afflimed. 

3.  C  Beckham  A  BoOt  tor  ^qpeUant8.  L.  C 
Wlllla,  for  appellee. 

LBWIS,  a  J.  Appellee,  being  at  the  tbne 
a  married  woman,  was  not  bound  by  the  note 
tot  91,000,  executed  bar,  Duncan,  and 
Long,  to  the  bank,  aa  snretlee  for  her  husband. 
Gonaeqnently«  she  vaa  not  obliged  to  pay  the 
one-half  of  that  note,  aa  vas  dun  yrtOi  the 
proceeds  of  lire  etock  belongliig  to  her,  w 
any  part  of  It;  and  snch  payment  wai  pmrely 
rolnntary  on  her  part  Much  less  was  she 
bomd,  being  atlU  a  feme  corert,  by  the  note 
oeetited  by  her  to  Dnncan  tor  f 287.00,  tat 
(me-faalf  of  the  lesldne  of  the  note  for  f  1^000. 
If  abe  was  not  bonnd  to  pay  that  note,  the  exe- 
cution of  the  note  sued  <m  in  Uen  of  it  was 
without  consideration  and  unenforceable.  And 
It  does  not  at  all  validate  the  said  note  that  It 
was  executed  rabtequoit  to  the  Judgment  glv- 
log  her  the  rights,  powers,  and  prlvlleKee  of  a 
'Yeme  sole,"  aa  antborlied  by  the  statutes  In 
such  cases  to  be  done;  nor  did  the  fact  that 
Duncan,  ber  oo«nre^,  upon  the  execution  by 
her  <tf  tiie  note  for  9287.00,  roluntarily  re- 
leased ber  husband,  the  principal  in  the  orig- 
inal note,  make  the  contract  any  more  obliga- 
tory or  binding  on  her.  In  our  opinion,  the 
note  sued  on  was  wltbont  consideration,  and 
the  Judgment  Is  afilnned. 


mi/LMAN  T.  WHITE. 
(OouTt  of  Appeals  of  Kentucky.  Jan.  22,  1806.) 
Naw    Trial  — NawLT-DiaooTBRKD   EriDaitOB — 

l£jBOTMB!Cr^A.DTEB8B  PuBflSSSTOlT. 

1.  A  new  trial  will  not  be  granted  on  the 
fcronnd  of  newly-dlscorered  evidence  where  no 
reason  ia  shown  why  the  evidence  could  not 
have  been  discovered  before  the  trial,  and  It  Is, 
beaides.  merely  camulative. 

2.  where  a  deed  from  the  trustees  of  a  town 
shows  that  the  land  was  dedicated,  but  there 
la  nothing  to  show  by  whom  or  how  it  was  ded- 
icated, the  deed  will  not  support  ejectment. 

3.  A  fence  which  the  owner  attempts  to  keep 
in  repair  constitutes  an  actual  IncloBore  for  the 
purposes  of  adTerse  possesslra,  though  a  plank 
18  sometimes  off  or  a  panel  down. 

Appeal  from  circuit  court,  Trigg  county. 

••Not  to  be  officially  reported." 

Action  in  ejectment  by  W.  0.  White  against 
W.  L.  Hlllman.  Verdict  and  judgment  for 
ptaintlfi;  and  defendant  appeals.  Reversed. 

Kdly  St  Son,  for  appellant 

WHITE,  J.  Appellee,  W.  a  White,  brought 
this  action  In  ejectment  In  the  Trigg  circuit 
court,  against  appellant,  W.  L.  Hlllman, 
fdalming  a  part  of  a  lot  In  Oadls.  The  an- 
awer  denies  that  the  apj>ellee  Is  the  owner 


of  the  land,  and  arers  that  he  (appellant)  Is 
the  owner  thweof,  and  has  had  the  same  In 
peaceable,  adverse  possession,  by  actual  In- 
closure,  for  more  than  15  years;  that  he  and 
those  under  whom  he  claims  have  had  peace- 
able and  adverse  possession  of  the  land  for 
more  than  25  years.  The  answer  pleads  that 
he  bad  the  land  in  adverse  possession,  by  ac- 
tual inclosure,  at  the  date  of  appellee's  pur< 
chase  at  commissioners'  sale,  and  that  the 
deed  to  plalntlfC  (appellee)  Is  champertons 
and  void;  and  he  pleads  the  statutes  of  lim- 
itation and  champerty  as  a  defense.  The  re- 
ply filed  controverts  the  allegatlonB  of  the 
answer,  and  says  that  the  possession  of  ap- 
pellant was  not  adverse,  but  that  the  entry 
was  as  a  squatter  only,  and  the  possession 
could  not  be  adverse,  uid  pleads  a^eilee's 
cbain  of  title  back  to  the  trustees  of  the 
town  of  Cadiz.  Upon  these  issues  the  case 
went  to  trial  before  a  Jury,  who  returned  a 
verdict  for  appellee  (plaintiff),  and  Judgment 
was  rendered  thereon.  Appellanf  s  reasons 
and  motion  for  new  trial  having  been  over^ 
ruled,  be  has  appealed.  Tlie  reasons  for  a 
new  trial  are  that  Uie  court  erred  In  permit- 
ting a  reply  to  be  filed  after  ^e  trial  had 
comnwnced;  because  of  newly-dlscovezed 
evidence,  which,  wltli  reasonable  diligence, 
he  could  not  discover  before  trial;  and  be- 
cause the  verdict  Is  contrary  to  law,  and 
not  supported  by  tbe  evidence. 

Aa  to  tbe  first  ground,  we  do  not  think 
there  was  error  In  permHtlng  the  reply  to 
be  filed.  It  was  but  a  denial  of  the  answer. 

The  newly-discovered  evidence  was  of  res- 
idents, and  no  reason  is  shown  why  appel- 
lant could  not  have  discovered  their  testi- 
mony; and,  besides,  it  Is  simply  cumulative, 
and  was  concerning  an  Issue  tried.  This  has 
repeatedly  been  held  not  to  be  aufflclent 
grounds  to  grant  a  new  trlaL 

The  third  reason  for  a  new  trial  presento 
a  more  serious  question.  Tlie  court  gave 
only  one  Instruction,  as  appears  by  this  rec- 
ord. It  reads:  "The  court  Instructe  the  Jury 
that  If  they  believe  from  the  evidence  that 
tbe  deed  from  J.  D.  Siaw,  master  commis- 
sioner, to  plaintiff,  W.  C.  White,  embraces 
and  covers  the  piece  of  land  In  controversy, 
they  should  find  for  plaintiff,  VE^lte,  said 
land,  and  such  damages  as  tbe  Jury  may  be- 
lieve from  the  evidence  be  has  sustained, 
not  exceeding  tbe  amount  claimed,  unless 
they  further  believe  from  the  evidence  that 
the  deed  from  J.  D.  Shaw  and  wife  to  de- 
fendant Hlllman,  embraces  and  oovers  the 
piece  of  laud  sued  for,  and  that  defendant 
W.  L.  Hlllman,  and  those  under  whom  he 
claims,  hare  been  In  the  conUnnal,  uninter- 
rupted adverse  possession  of  said  land,  and 
had  same  inclosed  for  fifteen  consecutive 
years  next  before  the  filing  of  plaintiff's 
suit  on  December  8, 18M."  There  were  sev- 
eral Instructions  refused,  but  tbe  entire  rec- 
md  does  not  show  that  a  single  exception 
was  token  to  any  rulings  of  the  court  eave 
In  permitting  the  reply  to  be  filed,  and  in 
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oTerraUng  tlie  motloD  for  a  aew  trial.  It 
•ppean  bj  this  reoord  that  appcOlee  was  per- 
mlttsd  to  recover  In  ejeetmettt  against  a 
faxtj  in  poBwsaloii,  without  traciDg  tide  el- 
tber  to  the  commonwealth  or  to  a  common 
aource,  or  opon  proof  of  Bocb  adveree  poa- 
aetslon  aa  would  create  title.  The  trustees 
of  Cadis,  though  appointed  legislative 
enactment,  do  aot  derlre  title  to  the  land  of 
a  munlclpsJ  corporation  by  that  act  of  the 
leglBlatore.  In  fact,  the  deed  of  these  tms- 
tees  shows  that  this  land  was  dedicated,  but 
bj  whom  or  bow  does  not  appear.  It  Is  ap- 
par^  from  this  record  that,  bj  the  plain- 
tUTs  own  showing,  he  failed  to  manifest  a 
right  to  recover.  Moreover,  we  are  of  opin- 
ion  that  the  verdict  of  the  jury  is  dearly 
against  the  weight  of  the  testimony.  It  Is 
in  proof  that  this  piece  of  ground  was  fen- 
ced aa  far  back  as  1870,  and  bad  been  eon- 
tlnnoQsIy  up  to  the  trial,— a  period  of  26 
years.  The  character  of  the  fence  Is  disput- 
ed. Some  say  it  was  down  a  while,  or  a 
piaak  would  be  off,  or  a  panel  would  be 
down,  at  tlmea;  but  this  is  but  conclusive 
ttkat  there  was  a  teace  there,  and  there  was 
some  attempt  to  keep  it  In  repair,  and  was 
claimed  by  appellant  and  his  vendors.  SV>r 
tbe  errors  indicated,  the  judgment  Is  revers- 
ad,  and  cause  remanded,  with  directions  to 
■rant  appeUant  a  new  trial,  and  for  further 
proceedings  consistent  herewith. 


OAHBBTT  T.  aARRBTT. 
(Oonrt  of  Aiveals  of  Kentucky.  Jan.  21, 1S86.) 
Divoaos— Altmost— AoRBXD  Judoicbnt. 

1.  Id  an  action  by  the  wife  for  divorce,  the 
evidence  failed  to  support  the  groanda  of  Ai- 
Torce,  and  ebowed  titat  plajotlff  bad  abandoned 
defendant  without  cauae.  The  evidenoe  aisv 
showed  that  defCDdant  is  comparatively  an  old 
man,  having  no  trade  or  nrofefisioa,  and  owns 
but  little  woperty,  and  that  the  property  re- 
ceived by  him  from  plaintiff  was  of  leas  value 
than  $100.  Ecld,  that  plaintiiT  was  not  en- 
titled to  alimony. 

2.  Defendant  having  agreed  to  a  Judgment 
making  plaintiff  a  certain  allowance  as,  eli- 
mony,  and  paid  a  fee  to  her  attorney,  the  court 
should  not  have  disturbed  that  judgment, 
though  the  evidence  did  not  show  that  she  was 
entitled  to  alimony. 

2.  Plaintiff  having  taken  from  defendants 
farm,  without  his  consent,  certain  property,  of 
greater  value  than  the  amount  allowed  her  as 
alimony,  her  daim  for  alimony  must  be  treated 
aa  aatisfied. 

Appeal  from  circuit  court,  JefTerson  coun- 
ty. 

"Not  to  be  olBclally  reported." 

Action  by  Kate  Garrett  against  A.  R.  Gar- 
rett for  divorce  and  alimony.  Judgment  for 
plalDtlfT,  and  defendant  appeals.  Reversed. 

L.  L.  Parks  and  G.  O.  Gilbert,  for  appel- 
lant.   W.  C.  Harris,  for  appdlee. 

BTJBNAM.  J.  AppeUee  Imtltuted  this  ac- 
tloo  aealnst  ai^ellant  for  divorce  and  aU- 
mony;  alleging  abandonment  and  failure  to 
proTlOe  auwort,  and  also  alleging  that  ap- 


pelant had  executed  to  Ii«  notes  for  fl,SOO 
in  recognition  of  moneys  received  by  blm 
from  appellee  and  her  father  at  the  time  of 
their  marriage,  and  that  subsequently  be 
had  secured  possession  of  these  notea,  and 
destroyed  them,  without  her  consent.  De- 
fendant denied  all  tbe  affirmative  allegadona 
of  plaintiff's  petition,  uid  made  bis  answer 
a  onss  xtetitlon,  and  aougbt  a  divorce  upon 
the  ground  that  appellee  had  abandoned  talm. 
The  record  shows  that  on  the  15th  day  of 
July,  ISStil*  the  defendant  withdrew  his  cross 
petition,  and  the  petltlou  of  plalntlS  was  dls- 
mlBsed;  that  tlia-eafter  idalntlff  entered  a 
motktn  and  filed  grounds  for  a  new  trial; 
that  on  tbe  Mh  day  of  February  following 
tbe  motion  mada  by  plaintiff  for  a  new  trial 
was  Bvstainod.  and  plaintiff  was  amrded  a 
divorce  from  defendant,  and  it  was  adjodfed 
that  each  party  be  restored  to  aU  their  prop- 
eity,  not  disposed  of  at  the  oommescunent 
of  the  action,  which  either  party  had  obtain- 
ed during  tbe  marriage,  and  lo  consldemtioD 
thereof,  and  the  defendant  was  adjudged  to 
pay  the  plaintiff  V200  in  full  of  all  cladma  for 
alimony,  etc.;  tbat  on  tbe  1Mb  day  of  April 
thereafter,  <m  a  motion  by  plaintUf  to  set 
aside  so  much  of  tbe  Judgment  of  iFelMruary 
&tb  aa  awarded  hu  9200  aa  alimony,  tbLls 
Judgment  was  set  aside,  and  the  plaintiff 
was  adjudeed  to  recover  of  defradut  tbe 
•um  of  91.00Q-as  alimony;  and  that  <Ha  tbe 
l&th  day  of  July  thereafter  the  cause  was 
again  beard,  on  defendant's  motion  for  a 
new  trial  and  to  reduce  tbe  allmoi^  allow- 
ance, and  at  Uie  same  time  lyipdlaDt  offer- 
ed to  file  an  amended  answer  setting  up  new 
grounds  of  divorce,  Aoeompaaled  by  a  iai^ 
number  of  afttdartts,  which,  In  our  Judgment, 
the  lower  court  properly  refused  to  allow  to 
be  filed;  the  cooit  at  the  same  dme  render^ 
log  an  oplnien  in  which  be  says  that,  if  be 
had  had  the  power,  he  would  feel  Inclined 
to  dismiss  both  parties,  but  that,  in  rlew  of 
the  fact  that  tbe  dlvoroa  feature  bad  passed 
beyond  taia  oontrol,  tbe  alimony  was  reduced 
to  ¥760.  And  we  are  asked  by  sibilant 
(defendant  In  the  court  below)  to  review  this 
Judgment. 

We  bare  carefnlly  read  tbe  neosd,  and  the 
proof  fallB  to  nipport  tbe  grounds  tor  di- 
vorce relied  on  by  appellee.  Tbe  evidence 
condnces  to  abow  tiMt  appeUant,  whBe  tbej 
resided  toeetbec,  treated  appellee  kindly, 
and,  so  far  aa  fala  means  permitted,  jmvlded 
for  ber  cemfortable  nuHntenaaec  ud  anp- 
port;  and,  so  Au  from  abandenlng  ber,  we 
think  that  the  {vooC  oondns<««ly  shows  that 
ap|)eU«a  abandoned  aweUant;  and.  In  our 
oplaton,  tbe  tibaneeUw  Aeidd  hare  adfaend 
to  his  original  Judgment,  dismissing  plain- 
tiff's petition.  But,  under  the  piovlalons  of 
the  Code,  we  have  no  power  to  reverse  a 
Judgment  for  divorce.  The  proof  sbows 
that  appellant  Is  comparatively  an  old  man; 
that  he  has  no  trade  or  profession;  tbat  the 
only  property  he  owns  Is  a  tract  of  poor 
land  In  Spencer  coun^,  incumboed  by  a 
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mortsmge;  that  he  never  recalved  any  prop- 
erty from  appellee,  exc^t  a  cow  and  calf,  a 
■ow  and  pigs,  nnd  some  chickens,  of  less 
value  tlinn  ¥100.  And  no  attcnnpt  Is  made 
to  Bhow  that  there  was  any  consideration 
for  the  KLecuUon  of  the  notas  for  (1,000  and 
SoOO,  except  the  desire  on  the  part  of  appe- 
lant to  mabe  provisloQ  for  appellee  In  the 
event  she  stirrlved  blm;  and.  In  onr  opin- 
ion, appellee  has  not  shown  herself  entitled 
to  alimony.  Bnt  tn  view  of  the  fact  that 
appellant  agreed  to  the  judgment  of  Feb- 
ruary »,  by  which  appellee  was  allow- 
ed $200  as  alimony,  and  paid  a  fee  of  ¥60  to 
her  attorney,  that  Judgment  should  not  have 
been  disturbed.  However,  as  the  proof 
shows  that  api^ellee  has  taken  from  appel- 
lant's farm,  without  his  consent,  nine  head 
of  cattle  worth  hogs  worth  ¥&0,  three 

brad  of  horses  worth  several  hundred  dol- 
lars, a  bnggy  and  harness  worth  $100.  and 
honsefaold  and  kitchen  fumittire  largely  fn 
cxc-psB  of  the  amount  of  the  alimony  allowed, 
her  claim  for  alimony  has  heea  more  than 
sattstied.  Wherefore  the  jndgment  appealed 
from  Is  reversed,  end  the  cause  remanded, 
trltb  dlreetionB  to  dismiss  the  petition. 


FERQU&ON  et  aL  v.  MOORE}. 

(Court  of  Appeals  of  Kentucky.  Tan.  22, 1898.) 

YtyvE — Appbal  A!«n  BrkOr— Ds  Uisjuis  Koy 
Curat  XjBZ. 

1.  Plaintiff  sued  P.  and  O.  tn  Ae  ChHstian 
rircolt  conrt,  ciaimiag  an  interest  in  s  crop  of 
tobacco  shipped  by  F.  to  G.,  on  which  G. 
flaiined  u  lien  as  warehouseman,  the  prayer 
boing  for  the  appointment  of  a  receiver.  P.  re- 
sided in  Lof:an  county,  and  wan  served  with 
process  there,  and  G.  resided  In  Obristian  coun- 
ty, and  was  served  with  process  there^  ifdd, 
that  the  Chrlstlaa  circuit  court  had  Jorisdictlon. 

2.  The  maxim,  "De  minimis  non  curat  lex," 
applies  to  an  error  of  a  little  over  $3  in  a  judg- 
ment for  9121.66. 

Ai^eal  from  drcnft  conrt,  Christian  coimty. 

"Not  to  be  ofBcIally  reported." 

Action  by  Sylvanna  Moore  against  Jolm  I. 
Ferguson  and  Galther  &  West,  claiming  an  In- 
terest In  certain  tobacco,  and  asking  the  ap- 
pointment of  a  receiver.  Jndgmcut  for  plain- 
tiff, and  defendants  appeaL  Affirmed. 

Harry  Fergoson.  Cor  appellants. 

WHITE,  J.  Appellee,  Moore,  brought  this 
action  In  equity,  in  the  Christian  circuit  court, 
against  appellants,  John  1.  Ferguson  and  Gal- 
ther &  West,  alleghig  a  contract  had  with  Fer- 
guson to  crop  on  the  shares  in  Ixtgao  county, 
and  that  under  that  contract  a  crop  of  tobacco 
was  ^own,  of  which  each  was  entitled  to  one- 
half.  He  alleged  that  Ferguson  had  taken 
dhirge  of  the  tobacco,  and  prized  it  Into  three 
hogsheads,  and  shipped  it  to  appellants  Uaitber 
it  West,  warehousemen  In  Hopkinsville,  Chris- 
tian county,  who  then  had  same  In  charge,  and 
refused  to  recognize  appellee  as  part  owner  or 
In  any  way  interested  therein.  lie  alleged  that 
bhUI  tobacco  was  free  of  Uen  or  charge  of  Fer- 
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gUHolt,  excei)t  flO  for  proTlrions  fumlabed  Yfy 
the  landlord.  He  asked  that  a  receive  be  ap- 
pointed to  take  charge  of  the  tobacco,  in  order 
that  his  rights  be  protected,  and  for  an  account- 
ing, and  that  the  sum  due  hhn  be  paid  out  of 
the  tobacco.  Appellant  Ferguson  is  a  resident 
ef  Logan  county,  and  was  served  with  process 
In  that  county.  Gaither  &  West  were  resi- 
dents of  Christian  county,  and  were  summoned 
there.  Appellant  Ferguson  fUed  answer  deny- 
ing the  jurisdiction  of  the  Christian  circuit 
court,  which,  on  demurrer,  the  court  adjudged 
had.  He  filed  no  other  plea.  Galther  &  West 
filed  answer  showing  they  had  received  and 
sold  for  appelant  Fargoson  four  hogsheads  of 
tobacco,  which  brought  $357.79.  and  they  hjici 
paid  to  Ferguson  $250,  and  freight  on  the  four 
of  ipiC.78,  paid  before  summona  was  served  on 
them,  and  they  sUIt  held  ^91.01  subject  to  tlie 
order  of  the  court.  They  alleged  that  they  had 
no  Interest  or  claim  on  the  totiacco,  except  to 
the  advancements  of  freight  and  cash  as  above, 
and  never  claimed  the  tobacco  or  any  part 
thereof.  Upon  the  court's  sustaining  a  demur^ 
rer  to  the  plea  to  the  Jurisdiction  filed  by  Fer- 
guson, and  he  failing  to  plead  further,  the  alle- 
gations of  the  petition  of  appellee  and  answer 
of  Galther  &  West  were  taken  as  confessed, 
and  the  court  rendered  judgment  for  appellee 
for  ^21.66,  that  being  the  amount  ascertained 
by  the  court  as  his  part  of  the  proceeds  of  the 
partnership  tobacco,  and  for  this  sum  renders 
persoual  judgment  against  Ferguson,  and  or- 
ders Galther  &  X^esi  to  pay  the  amount  of  $91.- 
01  into  court,  to  l>e  credited  on  the  judgment 
against  Fen^usoQ-  Appellants  complain  of  this 
Judgment— First,  because  the  court  had  no  ju- 
riadiction  of  his  person  or  the  action;  and,  sec- 
ond, that  the  amount  fonnd  by  the  court  should 
have  been  CKdtted  by  as  shown  by  the 
petition. 

I    To  the  first  objection,  we  wUl  say  that,  In  our 
opinion,  the  ChristiAu  circuit  court  had  juris- 
diction.   ITiere  were  two  defendants,  one  of 
whom  lived  in  sad  was  summoned  in  Christian 
county.    Galther  &  West  were  proper  parties 
to  the  action  as  brought,  and  that  gave  the 
court  Jurisdiction.   The  fact  that  they  did  not 
absolutely  claim  the  tobacco  made  no  differ- 
ence.  Tbey  had  It  In  possession,  and  had  ad- 
vanced money  on  It,  and,  as  the  court  properly 
thought,  had  a  lien  to  that  extrait.  They  w^ 
permitted  to  retain  this  advancement  ont  of 
the  proceeds. 
As  to  the  second  objection  to  the  judgment. 
[  as  to  the  amount  found,  the  court  found  that 
the  three  hogsliwJds  sold  for  the  net  sum  of 
!  $'^C>.5S,  which  is  presiiraribly  three-fourths  of 
I  the  net  sum  of  the  four  hogshe.ids.   From  this 
,  net  sum  the  court  deducts  $12.25  freight  ch.ir- 
I  ges.    This  Is  three-fourths  of  $16.78.  and  the 
balance,  $343.33,  Is  divided,  and  appellee  is  giv- 
en judgment  for  one-half.    Tills  apparently 
leaves  out  the  credit  of  $10  due  appellant  Fer- 
guson, but,  in  fact.  It  does  not  do  so;  that  Is. 
to  the  full  extent.   The  net  amount  of  $255.58 
i  should  not  have  again  tieen  credited  by  the 
I  S12.25  freight   This  Hem  of  freight  had  been 
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deducted  to  obtain  the  net  mun.  Tlie  net  snm, 
$256.58,  should  hare  been  divided,  making 
(127.79  to  eadi,  and  tben  this  amount  credited 
by  the  provlslros  account  due  FerKuson.  This 
would  show  that  the  error  In  calculation,  after 
crediting  the  $10,  to  be  slight^  over  93,^too 
sman  to  be  cfHuldered  by  this  court.  The  max- 
im, "De  mlDlmis  non  cnratur,"  applies.  Find- 
ing no  Bubstantlal  error,  the  Judgment  la  af- 
flrmed,  wltii  damages. 


FABLEY  et  al.  t.  LEWIS. 

(Ooort  of  Appeals  of  Kentucky.   Not.  16,  1897.) 

Jl'nOES — LlABIItlTT  FOlt  ACCEPTING  iNSUFFlCIRtlT 

Bo!fi»— Unsioxbu  Rbcoku  a8  Evidbnoe. 

In  an  action  agraluBt  a  county  jadge  to  re- 
cover damages  for  his  negligence  in  accepting 
an  insuthcicnt  bond,  defendant  cannot  object  to 
the  admission,  as  evidence,  of  the  record  ahow> 
ing  the  nitiiroval  of  the  bond,  on  the  ground  that 
the  record  waa  not  signed  by  him  as  required 
by  the  statute.  I 

Appeal  from  drcult  court,  Harlan  county.  | 
"To  be  officially  reported."  | 
Action  by  GJeorge  W.  Failey  and  others  | 
against  Wilson  Lewis,  administrator,  to  recov-  ^ 
er  damages  for  the  negligence  of  defendant's  | 
intestate  as  county  Judge  in  accepting  an  in*  ^ 
sufficient  bond.  Judgment  for  defendant,  and 
plaintiffs  appeal.  Reversed. 

Forester  &  Forester  and  Howard  &  Clay,  for  , 
appellants.    Tinsley  ft  Faullmra-  and  W.  F. 
Hall,  tor  appellee.  *  , 

LEWIS,  C.  J.   The  fftcts  as  alleged,  upon  | 
which  recovery  Is  sought  In  this  action,  are:  ' 
January  3,  1887,  Harlan  county  court,  of  i 
which  Wilson  Lewis  was  Judge,  appointed  W.  i 
O.  Farley  guardian  of  George  W.  Farley,  an  { 
Inftmt,  who  in  open  court  executed  bond  for  | 
proper  discharge  of  his  duties,  with  W.  G.  ; 
Hall  his  only  surety,  but  said  Lewis,  tbou^  i 
accepting  and  approving  the  bond,  negligently  i 
permitted  one  M.  G.  Farley  tp  sign  the  name  : 
of  Hall  th»eto  without  written  authority  to  | 
do  so;  that  in  virtue  of  that  appointment  W.  i 
6.  Farley  took  possession  of  91,171.25  bdong-  | 
ing  to  hia  word,  which  he  squandered  and  \ 
failed  to  account  for;  and  tbat  although  his  j 
successor,  as  guardian,  in  1892,  sned  and  re-  , 
covered  personal  Judgment  against  him  tor  , 
the  amount,  do  part  of  it  has,  or,  as  shown  ' 
by  return  on  the  execution  issued,  can  be  col- 
lected from  hhn,  whUe,  In  the  same  action. 
Judgment  went  on  a  plea  (rf  non  est  factum 
In  favor  of  Hall,  the  surety.    In  bis  orijdnal 
answer  filed  in  the  present  action  the  admin-  i 
istrator  of  Wilson  Lewis,  who  was  then  dead,  { 
admitted  appointment  of  W.  O.  Farley  as  | 
guardian,  and  approval  fay  ttie  county  court 
of  the  bond  tendered  and  filed;  also  that  Hall 
did  not  in  person  sign,  nor  in  writing  author- 
lEe  another  to  sign,  his  name  as  surety;  but 


denied  liability,  upon  the  ground  that  it  wa^ 
a  mere  Judicial  error  of  his  intestate  in  decid- 
ing the  presence  and  acknowledgment  of  the 
bond  In  open  court  by  Hall  to  be  suffldent 
signing.  In  the  meaning  of  the  statute.  In  an 
amended  answer,  bowever,  tliat  admission  was 
withdrawn,  and  instead  the  allegation  was 
made  that  defendant  administrator  has  been 
informed  and  avers  there  is  no  order  of  Har- 
lan county  court  showing  either  the  appoint- 
ment  of  W.  6.  Farley  guarman  or  acceptance 
and  approval  by  the  court  of  the  bond  in  ques- 
tion. On  the  trial  p:alntitf  ottered  to  show, 
by  copy  of  the  order  regularly  entered  of  rec- 
ord and  attested  by  cleric  of  the  county  court, 
that  in  tact  W.  G.  Farley  was  at  the  time 
stated  appointed  such  guardian,  and  the  bond, 
with  his  name  and  tbat  of  Hall  signed  to  It. 
though  not  by  the  tatter  In  person,  was  ap- 
proved by  the  court.  Indeed,  the  bond,  as^ 
plaintiff  offered,  but  was  not  permitted,  to 
show,  appears  to  have  been  indtuwd  with 
name  of  each  the  Judge  and  clerk,  and  filetl. 
But  no  port  of  the  record  was  permitted  by 
the  lower  court  to  be  read  in  evidence;  and. 
objectkm  to  parol  evidence  ot  the  alleged  facts 
being  sustained,  there  was,  of  course,  failure 
of  proof,  and  consequent  verdict  and  Jutlgincnt 
for  defendant  in  the  action.  The  reason  for 
such  ruling  of  the  lower  court  la  that  the  pro- 
ceedings of  the  Harlan  county  court  for  Jan- 
uary 3,  1887,  which  included  orders  appoini- 
Ing  W.  G.  Farley  guardian  and  approval  of 
his  bond,  though  duly  entered  by  the  cleric 
upon  tiie  proper  wder  book;  were  not,  as  the 
statute  required,  signed  by  the  presiding  Judge. 
It  is  true,  as  a  general  rule,  that  a  record  not 
made  up  In  the  manner  required  by  law  Is  in- 
admissible aa  evidence  of  facts  it  purports  to 
show;  also  tiiat  parol  cannot  be  substituted 
for  record  evidence  of  a  Jofficial  proceeding. 
But,  aa  said  In  GreenL  Er.  |  83:  **A11  rules  of 
evidence,  however,  are  adopted  for  practical 
purposes  in  the  administration  at  Justice,  and 
must  be  so  applied  as  to  promote  the  ends  for 
which  they  were  designed."  Therefore  the 
rule  should  be  subject  to  exception,  when  tlip 
general  convenience  requires  it.  Besides  the 
Inconvenience  and  denial  of  Justice  that  would 
in  many  cases  result  from  wholly  rejecting  an 
evidence  the  record  of  proceedings  of  the  coun- 
ty court  simply  because  the  Judge  neglected  to 
sign  it  officially,  there  Is  an  additional  and  pe- 
culiar reaaon  why  the  rule  should  not  be  ap- 
plied In  this  case.  That  reason  is  that,  if  the 
record  as  It  stands  be  h^d  imflt  to  ahow  the 
fftcts  constituUiw  plalntilTs  cause  ot  action,  the 
n^ect  of  Lewis,  as  county  Judge,  to  comply 
with  the  law.  will  avail  to  defeat  a  recovery 
against  fala  estate,  however  Just  mny  be  the 
demand.  In  our  opinion,  the  administrator 
should  not  be  permitted  to  raise  objection  to 
the  record  for  tlut  reason  merely.  The  Judg- 
ment is  reversed  for  a  new  trial  of  the  action 
consistent  with  this  opinion. 
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WATHBN  rt  al.  T.  TOUNG. 
(Conrt  of  AppeaU  of  Kentucky.   Jan.  21, 
1898.) 

Taxation  or  Whiskt  in*  Bomdbd  Wahibocsh 

— DlSCHAKOB  or  BOMDS  BEFORB  CoLLBCTlON 
OF  Tax  Letibd  to  Pat  Thbh. 
Under  Ky.  l$t.  §8  4105-4114,  inclusiTe, 
making  it  the  duty  of  owners  of  whiakj'  in 
bonded  wBrehonses  to  report  it  for  assessment 
for  tasatioQ  each  year,  but  postponing  the  C(^- 
lection  of  the  tax  until  the  whislif  is  taken  out 
of  bond,  the  fact  that,  when  the  whisky  is  re- 
leased from  bond,  certain  county  bonds,  for 
which  a  local  tax  was  levied,  have  been  satis- 
Ged  by  taxes  collected  from  other  property, 
does  not  exempt  the  whisky  from  the  tax,  not- 
withstanding Const  §  180.  which  provides  that 
every  act  levying  a  tax  "anall  specify  distinctly 
the  purpose  for  which  the  tax  is  levied;  and  no 
taxes  levied  and  collected  for  one  purpose  shall 
ever  be  devoted  to  another  purpose." 

Appeal  frcHQ  clrcnlt  court,  Marlcm  county. 

"To  be  officially  rqwrted." 

Acthn  1^  Watheo,  Muella  &  Go.  against  R. 
B.  Yotu%  to  enjoin  Uk  coDectltxi  of  a  tax. 
Judgment  ft»r  defendant,  and  plaintiffs  appeal. 
AfBrmed. 

T.  L.  Edelen  and  J,  P.  Thompson,  for  appel- 
lants. Holt  &  iSxAt  and  Ben.  ^nldlng,  for  ap- 
pellee. 

BURNAM.  J.  In  18S9  Marlon  county  owed 
$80,000,  a  balance  for  bonds  Issued  by  the 
the  cotmty,  whiob  had  matured  and  become 
due  and  payable.  It  also  owed  a  floating 
debt  of  about  fl8,000,  which  bad  been  con- 
tracted for  the  purpose  of  building  a  Jail,  and 
for  other  county  purposes;  and  to  enable  the 
county  to  fund  this  indebtedness  the  legisla- 
ture, In  March,  1890,  passed  an  act  by  which 
the  county  was  permitted  to  divide  this  debt 
into  five  parts,  and  issue  bonds  to  take  It  up, 
due  In  one,  two,  three,  four,  and  Ave  years. 
The  first  installment  of  this  Indebtedness  be- 
came due  in  1891,  and  the  last  In  181).'>:  the 
county  being  authorized  by  the  act  to  levy  a 
tax  upon  all  the  taxable  property  in  the  coun- 
ty for  the  purpose  of  discharging  the  debt. 
The  first  levy  under  this  special  act  was 
made  In  June,  1801,  npon  the  property  assess- 
ed as  of  September  15,  1890;  and  the  last 
levy  was  made  In  June,  1895,  upon  the  assess- 
ment of  September,  1894.  It  Is  admitted  that 
the  taxes  assessed  and  collected  by  the  coun- 
ty under  this  special  act  of  the  legislature 
during  this  period  of  time  were  sufilcient  to, 
and  did,  dischai^e  In  full  all  the  bonds  which 
bad  been  Issued  as  provided  for  that  act; 
and  this  controversy  grew  out  of  the  provi- 
sions of  the  law  for  assessing  and  collecting 
taxes  on  distilled  spirits  which  yrere  assessed 
whOe  In  bonded  warehouses,  and  on  which  the 
United  States  goremmeot  tax  has  not  been 
I»ald.  The  provisions  with  regard  to  the  aa- 
sessmoit  and  collection  of  taxes  on  this  char- 
acter of  property  are  set  out  in  the  Ken- 
tucky Statutes,  In  sections  41(KS  to  4114,  In- 
rinslre;  and  while,  by  these  sections.  It  Is 
made  the  duly  of  the  owners  of  this  species 
ef  property  to  r^rt  It  for  assessment  for 


taxatira  each  year,  yet,  owing  to  the  Caet  that 
the  United  States  government  has  possessltm 
thereof,  and  a  first  lien  thereon  to  secure  the 
payment  of  Its  Intonal  revenue  taxes,  tSe 
collection  of  the  tax  thereon  for  local  pur- 
poses Is  postponed  until  after  the  government 
tax  becomes  due  or  paid.  The  tax  sought  to 
be  enjoined  hi  this  case  was  assessed  and 
levied  upon  whisky  which  was  manufactured 
and  stored  In  the  bonded  warehouse  of  a^l- 
lants  between  S^tembor  15,  1881,  and  Sep- 
tember 15,  1895,  and  which  was  released 
from  bond,  and  from  the  lien  of  the  United 
States  goveniment,  by  the  payment  to  It  of 
all  taxes  due  thereon  between  the  15th  day 
of  September.  1895,  and  the  Ist  day  of  Jan- 
nary,  1806;  and  It  Is  Insisted  by  appellants 
that  as  the  taxea  on  this  whisky  were  not  col- 
lectible until  It  was  released  from  bond,  and 
as  prior  to  tba.t  time  the  purposes  of  the 
special  act  of  1890  had  been  fully  carried  out, 
by  the  payment  of  all  the  bonds,  with  the  ac- 
crued interest  thaeon.  anthorked  hg^  the  act, 
all  power  to  collect  taxes  for  that  purpose 
had  ceased,  and  that  tbey  caxmot  be  requlreil 
to  pay  same  under  the  provisions  of  section 
180  of  the  omstltution,  which  provides  that 
"every  act  enacted  by  the  general  assembly, 
and  every  ordinance  and  resolution  passed  by 
any  county,  city,  town  or  mnnlclpal  t)oard 
or  local  legislative  body  levying  a  tex,  shall 
specify  distinctly  the  purpose  for  which  the 
tax  is  levied;  and  no  taxes  levied  and  collected 
for  one  purpose  shall  ever  be  devoted  to  an- 
other purpose."  There  Is  no  pretense  that 
the  taxes  enjoined  were  not  properly  assessed 
and  levied  npon  the  whisky  In  question,  or 
that  it  was  not  Justly  chargeable  with  the 
amount  thereof.  The  sole  ground  upon  which 
exemption  Is  asked  is  that  under  the  provi- 
sions of  the  statute  the  tax  was  not  due  until 
after  the  time  when  the  bonded  Indebtedness 
had  become  extinguished.  The  statute  jwst- 
ponlng  the  payment  of  taxes  on  whisky  In 
bonded  warehouses  until  it  shall  be  released 
from  the  claim  of  the  federal  government  was 
Intended,  not  only  (as  far  as  practicable)  to 
relieve  the  owner  of  such  a  tx)uded  ware- 
house from  the  burden  of  advancing  taxes 
upon  the  property  of  others  stored  therein  be- 
fore it  could  be  legally  subjected  to  the  pay- 
ment of  such  taxes,  but  It  was  also  Intended 
to  make  absolutely  certain  that  It  should  con- 
tribute Its  proportion  of  taxes  nssesspd  upon 
all  property  for  state  and  county  purposes. 
If  the  contention  of  appellants  should  prevail, 
then  the  Indulgence  granted  this  species  of 
property  In  the  payment  of  Its  taxes,  In  con- 
sideration of  its  peculiar  relation  to  otlier  prop- 
erty, could  be  taken  advantage  of  to  escape 
all  liability  for  many  forms  of  public  indebt- 
edness, as  the  federal  laws  allow  owners  of 
whisky  in  bonded  warehouses  eight  years 
from  the  date  of  its  manufacture  and  entry  In- 
to such  warehouses  to  pay  the  direct  tax  due 
thereon  to  the  United  States  government;  and 
It  Is  evident  thnt  many  burdens  to  which 
other  forms  of  pioi>erty  are  liablf  might  ac- 
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erw  ana  Iw  discharged  dnrtnt  tUs  tntcml 
9t  time,  and  tbe  ihl^  aiforded  by  the  stat- 
ute to  tUB  torm  ot  ptapecty  woold  lie  oon- 
rorted  Into  an  tnfltrament  br  the  aid  of  wfaldi 
It  oouU  avoid  ttB  propCT  proportion  of  Ihe 
pnbUe  bordeni,  and  It  -miDld  in  all  probabUlty 
qwedUy  reaidt  In  the  repeal  of  the  law  In 
qnestlon.  AppeUanta  occiqiy  &n  attitude  anal* 
i«ons  to  that  ot  delingnent  taxpayeta,  who 
eonld  ai  logically  contend  that  the^  ougnt 
not  to  be  compelled  to  pay  taxes  anessed 
against  them  because  tlw  pnrpwes  tor  vrtiicb 
tbe  levy  was  made  had  bea  accompllalied. 
AppeltantB  have  never  paid  tbetr  fooportUm 
•r  the  taxes  assessed  agataat  the  ivoperty  oC 
the  connly  to  llqnldate  the  bonds  hi  qneittlos. 
It  la  troe*  these  bonds  have  bea  paid  off;  bat 
Ihe  oomity  and  the  other  tazpayets  have  been 
econpelled  to  advance  for  appdlants  their  pro- 
portionate part  of  tbe  funds  necessaiy  to  ac- 
complish this  object,  and  th^  are  only  adced 
now  to  pay  thla  long-delayed  Indebtedneas  in 
order  that  it  may  be  refunded  t«  those  wbo 
have  been  compelled  to  advaoce  It  for  them; 
and,  when  collected.  It  wHI  go  bito  the  treaa* 
nry  of  the  connty.  to  be  naed  to  dimialdi 
taxatlim  for  comity  pmpoaea,  and  to  disdiorgc 
appdlanti*  share  of  the  puUic  burdens,  i^ticb, 
If  not  identical  with  those  for  wbldi  It  was 
levied,  are  certainly  of  the  same  goieral  char- 
a<Aer,  as  this  appears  to  he  the  only  practical 
way  of  ref  miding  to  those  taxpayos  wbo  have 
licen  compelled  to  advance  the  taxes  due 
appellants  tac  the  discharge  ot  tbe  bonded 
indebtedness  which  haa  been  extinguished. 
Thet«  is  aasoredly  no  discrimination  against 
q>peUantB,  as  they  naquestlonably  owe  the 
taxes  enjoined.  For  the  reasans  indicated  tbe 
Jndgmoit  l8  affirmed. 

DUNCAN  T.  SIMRALL. 

(Court  of  Appeals  of  Kentucky.    Jon.  21, 
1898.) 

MpNTCTPAL  OOSPORATIOSS— El.BCnON    OF  HlTOa 

— TsRM  oe  Ofpicb. 
Majon  of  cities  of  the  secoDd  dass  elected 

ia  November,  1S93,  were  elected  for  a  term  of 
only  two  years;  and  therefore  Ky,  St.  §  3172, 
providing  for  the  election  of  mayors  of  such 
rities  in  November,  1895,  ia  valid.  City  of 
Lexington  r.  Wilson  (Ky3  81  8.  W.  471.  fol- 
lowed. 

Appeal  from  eiicnU  court.  Fayette  connty. 

"Xot  to  be  officially  reported." 

Contest  between  Benry  T.  Duncan  against 
Joseph  B.  Slmrall  for  the  office  of  mayor  of  the 
city  of  Lexington.  Judgmmt  for  SUnrall,  and 
Dnncan  appeals.  Affirmed. 

Bronston  &  Allen.  B.  F.  Buckner,  and  W.  S. 
Pryor,  for  appellant.  Breckenrldge  &  Shelby 
and  Morton  &  Darnell,  for  appellee. 

PAYNTKR.J.  At  an  election  held  hi  the  city 
of  Lexington  on  Tuesday  after  Oie  first  ilon- 
day  in  November,  18f>3,  for  tbe  purpose  of 
riet-tlag.  amonK  other  officers,  a  mayor  of  the 
eit7  of  Lexington,  the  appellant,  Duncan,  was 
elected  mayor  of  that  city.  At  tbe  November 
Section,  1803,  an  election  was  again  held  in 


that  city  for  the  office  of  mayor  and  ofber  offi- 
cers, at  whltAi  app^ee,  Jos^  B.  Blinrall,  was 
elected  mayor.  Dunca>  claims  that  be  was 
elected  for  a  term  of  four  years,  and  that  the 
electioo  hdd  for  mayor  at  the  November  elec- 
tion, 1^6,  at  which  Slmiall  was  elected,  was 
invalid.  Simrall  claims  that  Duncan  was 
elected  only  for  a  term  of  two  years,  and  that 
the  election  In  Novembw,  1S05.  for  the  office 
of  mayor,  waa  ^id.  and  In  virtue  of  whidi 
he  is  now  the  mayor  of  Qie  city  of  Lexington. 
The  sole  qnestlon  in  this  case  Is  wheQier  Dun- 
can waa  cdected  mayor  for  a  term  of  two  or 
fbnr  years.  The  question  lnv(dved  in  this  case 
waa  elaboratly  discussed  and  tvXfy  considered 
in  the  cases  of  City  of  Lexington  r.  Wilson, 
81  S.  W.  471,  Bhtnoch  r.  Bvans,  31  &  W.  473. 
and  City  of  >'ewport  t.  Brown,  SI  8.  W.  473. 

Lexington  Is  a  city  of  the  second  class.  For 
the  gorammont  of  dtles  ef  the  secoad  dnss, 
the  act  of  March  19, 18M,  waa  passed,  and  part 
at  whlcb  is  section  Sl*^  of  the  Kentucky  Stat- 
utes, which  provides  that  at  the  regular  ejection 
in  1S96,  and  every  fimr  yeara  thereafter,  there 
shall  be  elected  by  the  qualified  voters  of  the 
city  a  mayor,  city  clerk,  city  treasurer,  city 
attorney,  etc,  who  shall  hold  their  offices  for  a 
period  of  four  years,  and  until  their  successors 
are  elected  and  qualified.  This  section  Is  a 
l^lslative  Intetprekitlon  ot  the  constitution, 
and  shows  that  the  general  assembly  was  of 
fh»  t^ion  that  the  election  for  mayor  should 
take  place  at  the  regular  November  election, 
1885.  By  an  ordinance  passed  1^  the  genml 
ooumA  of  the  city  of  L^dngtoa.  wbldk  was  ap- 
proved 1^  the  mayw  of  tbe  city  March  A,  1894- 
(Duncan  waa  the  mayor),  an  election  was  or- 
dared  to  be  hqld  in  the  city  of  Lexington  at  the 
regular  November  election,  1SS5.  fw  the  pur- 
pose of  electing  a  mayor.  cUy  treaaurer,  and 
ewtato  o&er  officers  for  Uie  lAty  of  Lexington. 
Wtison,  who  had  been  elected  treasurer  of  the 
city  of  Lexington  at  the  November  electlou, 
1803,  instituted  an  action,  to  which  we  referred 
&1  &.  W.  471).  to  which  he  claimed  that  he 
was  elected  for  a  term  of  four  years,  and  that 
the  ordinance  was  nnconstitutlooal,  and  that 
so  much  of  section  8172,  Ky.  St..  as  provided  for 
the  dectitm.  at  the  r^^ular  election  In  1896.  of 
a  city  treaaurar.  aasessor,  and  civil  engineer  for 
the  cities  of  th»  second  class,  was  nnconstitu- 
tkHial.  This  court,  hi  that  case,  held  that  the 
act  of  the  gennal  assembly  providing  fo^  tbe 
Section  of  ffie  municipal  officers  of  cities  of  the 
second  class  at  the  November  Section.  1895. 
waa  valid.  The  court.  In  that  opinion,  consid- 
ered and  discussed  the  varioua  sections  of  the 
constitution  relating  to  the  election  and  the 
terms  of  munidpal  officers.  While  in  the  Wil- 
son Case  the  question  as  to  vrtiether  a  mayor 
should  be  elected  for  the  city  of  Lexington  nt 
ffie  November  election.  1895,  was  not  directly 
involved,  as  Dtmcan  was  not  a  party  to  the 
action,  yet  tbe  principle  adjudged  by  tbe  court 
ia  applicable  to  the  question  involved  In  this 
case.  The  qnestlon  involved  In  this  case  was 
dli-ectly  and  fully  considered  In  the  Uhlnock 

and  Browa  CasfiL 
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The  general  coimcU  of  the  CU7  ot  Covlngtou, 
m  view  of  section  3172,  K7.  St,  passed  an  or- 
dinance proTidiug  for  the  election  of  a  mayor 
and  other  city  otticcrs  for  the  city  of  Coving- 
ton at  tlie  regular  Xovember  election,  1895.  It 
was  substantially  of  the  same  import  as  the  or^ 
dlnance  passed  by  the  general  council  of  the 
ciEy  of  Lexington.  Ithloock  had  been  elected 
mayor  at  the  Xovember  election,  1803,  and  In- 
sisted that  he  had  been  elected  for  a  term  of 
four  years.  This  court,  In  the  Rhinock  Case, 
expressly  directed  the  court  below  to  enter 
Jud^fment  u;jliolding  the  validity  of  the  ordi- 
nance. In  the  case  of  City  of  Newport  T. 
Brown  It  appeared  that  Brown  was  elected 
mayor  of  the  city  of  Newport  at  the  November 
election,  189^  The  general  council  of  that  city 
passed  an  ordinance  reducing  the  salaries  of 
the  mayor  and  otlier  officers  of  the  city,  the  re- 
duction to  commence  on  the  Ist  of  January, 
1S08.  Brown  gtieslloned  tlie  right  of  the  gen- 
eral council  to  pass  the  ordinance,  as  It  con- 
travened section  ICl  of  the  constitution  of  the 
state,  which  forbids  a  change  in  the  compen- 
sation of  any  city  ofiicer  "after  his  election  or 
appointment,  or  during  his  term  of  olfice."  He 
claimed  that  the  ordinance  was  violative  of 
that  provision  of  the  constitution,  because  he 
had  been  elected  for  a  term  of  four  years. 
Consequently,  It  was  an  attempt  to  change  bis 
compensation  during  his  term  of  office.  This 
court  upheld  the  validity  of  that  ordinance, 
upon  the  ground  that  Brown's  term  of  office 
was  for  two  years,  and  that  his  successor 
should  be  elected  at  the  November  election, 
18t@.  Newport  and  Covington  are  cities  of  the 
second  class.  It  is  perfectly  manifest  tliat  the 
court  in  thuse  cases  expressly  held  that  mayors 
of  cities  of  the  second  class  elected  at  the  No- 
vembw"  election,  1803,  were  elected  only  for 
terms  of  two  years.  We  could  not  hold  that 
Duncan  was  elected  for  a  term  of  four  years 
without  overruling  the  three  cases  mentioned, 
and  this  we  decline  to  da  It  follows  that  Slm- 
rall  is  entitled  to  hold  the  office  of  mayor  of  the 
city  of  Lexington  for  the  term  prescribed  by 
the  constitution.  In  view  of  the  opinion  of 
this  court  in  the  cases  cited,  we  deem  it  un- 
necessary to  again  state  the  reasons  of  the 
court  for  the  conclusion  It  reached.  The  Jndg- 
ment  ia  affirmed. 


COX  et  al.  V.  FANT  et  aL 
(Oonrt  of  Appeals  ot  Kentneky.    Jan.  19, 

Wnu— FowKB  OF  TRrsTeB  TO  Sill— AmiCA- 

Tios  or  Purchase  Uonrt. 
Under  a  will  devising  the  share  ot  testa- 
tor's daughter  in  bis  estate  to  her  brotber,  "to 
rent,  sell,  put  at  interest,  and  to  receive  and 
manage  her  interest,"  tor  the  sole  benefit  of 
ber  and  her  children,  the  trustee  had  the  pow- 
er, tne  daughter  uniting  in  the  deed,  to  sell  and 
convey  a  part  of  the  land  devised,  and,  as  It 
was  not  the  duty  of  the  purchaser  to  look  to 
the  application  of  the  purchase  money,  the 
n>medy  of  the  renxaindei-men,  it  any,  Is  against 
the  trustee,  and  not  against  the  purchaser. 

Appeal  from  drcnlt  courU  Fleming  coun- 
ty. 


"Not  to  be  officially  reported." 

Acrton  by  Annie  C.  Cox  and  others  against 
William  S.  Fant  and  others  to  recover  land. 
Jwlgment  for  defendant^  and  plaintiffs  ap- 
peaL  Affirmed. 

W.  A.  Snddtith,  A.  E.  Cole,  and  O.  A.  Oas- 
Bldy,  for  aiipellants.  John  P.  McCartney  an4 

W.  G.  Dearlng,  for  appellees. 

BURNAM,  J.  The  will  of  Daniel  Morgan, 
a  citizen  of  Fleming  county,  was  probated 
In  May,  1809.  By  the  terms  of  the  will  the 
distributive  share  of  his  daughter  Elizabeth 
S.  Wilson  was  devised  as  follows:  "I  also 
leave  the  distributive  share  of  my  daughter 
Elizabeth  S.  Wilson  in  my  estate,  both  real 
and  personal.  In  trust  to  my  son  Henry  C 
Morgan,  to  rent,  sell,  put  at  Interest,  and  to 
receive  and  manage  ber  Interest  in  my  es- 
tate aforesaid,  for  the  sole  beneQt  of  my 
said  daughter  Elizabeth  S.  Wilson  and  her 
children."  The  trustee  named  in  the  will 
(who  was  also  one  of  the  executors  of  the 
will)  duly  accepted  the  trust,  and  on  the 
28tb  day  of  August,  1803,  at  the  instance 
and  request  of  bis  sister,  ElizabeUi  S.  Wilson 
Invested  $5,495.60  of  the  trust  fund  in  a 
tract  of  G2i^  acres  of  land  near  the  town  of 
Flemingsburg,  and  also  a  lot  of  personalty; 
and  the  deed  of  conveyance  to  the  trustee, 
Henry  C.  Morgan,  provided  that  he  was  "em- 
powered to  sell  saJd  real  estate  and  personal 
property  with  the  concurrence  of  said  Eliza- 
beth S.  Wilson,  to  receive  and  hold  the  pro- 
ceeds upon  the  same  terms  as  he  holds  the 
said  property  by  tbls  deed,  and  the  said  trus- 
tee Is  hereby  empowered  to  dispose  of  said 
property  upon  the  terms  and  conditions  ex- 
pressed in  the  last  will  and  testament  of 
Daniel  Morgan."  Subsequently,  on  the  22d 
day  of  April,  18(39,  the  trustee,  Morgan,  his 
sister  Elizabeth  and  her  husband  uniting, 
conveyed,  by  general  warranty  deed,  17 
acres  and  4  poles  of  this  land  to  Thomas  O. 
Newcomh,  and  this  17-acre  tract  was  subse- 
quently sold  by  Newcomh  to  the  appellees 
herein.  This  suit  wns  Instituted  by  the  chil- 
dren of  Elizabeth  Wilson  (who  died  in  Feb- 
ruar}',  ISOG)  to  recover  of  the  appellees  this  17 
acres  of  land,  alleging  that  the  trustee  and 
their  mother  had  no  power,  under  the  will  of 
their  grandfather,  to  sell  and  convey  the  fee- 
slmple  title  to  the  property,  and  that  it  was 
done  for  the  purpose  of  getting  the  proceeds 
into  the  hands  of  the  life  tenant,  and  of  de- 
priving: the  piaintlfTs,  as  remainder-men,  of 
their  Interest  therein.  Defendants  filed  gen- 
eral demurrer  to  the  petition  as  amended, 
which  was  sustained,  and  the  petition  dis- 
missed, and  we  are  asked  to  review  that 
Judgment. 

The  trustee,  Henry  C.  Morgan,  had  the  ex- 
press power  coniTerred  upon  him  by  the  will 
'*to  rent,  sell,  put  at  Interest,  and  manage" 
all  the  property  which  was  devised  to  his 
sister  Elizabeth  S.  Wilson  and  her  children 
In  the  will  of  his  father  for  their  maln- 
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tenance  and  support.  It  is  erident  that  It 
was  the  Intention  of  the  testator  to  Invest 
the  trustee  with  a  broad  discretion  In  the 
management  of  the  property  derlsed  to  bis 
daughter  and  her  children,  to  the  end  that  H 
might  be  made  productive  and  secured  to 
them,  and  to  clothe  him  with  all  the  power 
that  was  necessary  for  the  execution  of  the 
trust;  and,  when  the  interest  of  the  benefi- 
ciaries thereunder  required  It,  the  trustee, 
under  the  express  authority  conferred  by  the 
will,  had  the  power  to  invest  a  portltm  of 
the  trust  fund  In  a  home  for  tbem,  and,  if 
in  his  Judgment  a  sulraequent  change  In  the 
investment  would  promote  the  Interests  of 
the  tteneflciarles,  and  yldd  them  a  larger  in- 
come, he  had  the  right  to  malce  such  change, 
from  time  to  time,  as  be  deemed  advanta- 
geous and  necessary.  In  accordance  with  bl> 
best  Judgment,  and  In  such  a  manner  as  a 
prudent  man  would  act  In  ttie  conduct  of 
bis  own  affairs.  See  Luzon  t.  Wilgua,  7 
Bush,  205;  Bank  v.  Jefferson.  88  Ky.  651, 11 
S.  W.  787;  Vault  Co.  v.  Glover,  90  Ky.  355. 
14  8.  W.  S4S;  and  Durrett'B  Ouardlsn  v. 
Com.,  90  Ky.  312,  14  8.  W.  189.  And  it  Is 
no  part  of  the  duty  of  the  purchaser  to  look 
to  the  reinvestment  of  the  purchase  money. 
If  the  trustee  be  guilty  of  such  n^llgence 
In  the  management  of  the  trust  fund  that 
Iiy  reason  fliereof  the  remainder-men  suffa 
loss,  then  be  is  liable  for  such  negligence  to 
them.  It  seems  to  us  that,  under  the  terms 
nf  the  will  of  testator,  the  trustee,  e^edal- 
ly  as  tlie  cestui  que  trust  united  with  him, 
had  the  power  to  sell  and  convey  the  17 
iicres  of  land  In  contest.  For  the  reasons  In- 
dicated the  Judgment  is  affirmed. 


RIOLRSBERGER  v.  BAILEY. 
<Court  of  Appeals  of  Kentucky.    Jan.  19, 
1898.) 

Opening  Drfault  Jodomext— Time  for  Makisg 
APPLICATIO'T. 

The  requirement  of  Civ.  Code,  §  342,  that 
nn  application  for  a  new  trial  shall  be  made 
"within  three  days  after  tlie  verdict  or  decision 
is  rendered,  unless  unavoidably  prevented," 
does  not  apply  to  a  motion  to  set  aside  a  de- 
fault judgment,  but  such  motion  may  be  made 
at  any  time  during  the  term  at  which  the  Judg- 
ment is  rendered. 

Appeal  from  circuit  court,  McCracken  coun- 
ty. 

'  To  be  officially  reported." 
Action  by  Frank  Biglesberger  against  Mi«, 
F.  Bailey.    Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

C.  H.  Thomas,  for  appellant  James  Camp- 
bell, for  appellee.  * 

HAZELRIGG,  J.  After  Judgment  by  de- 
fault against  ber,  the  apiMllee  appeared  at 
same  term,  and,  tendering  a  good  defense, 
moved  to  set  aside  the  Judgment.    The  motion 


was  taken  under  adrlsement,  and  at  a  subse- 
quent term,  aftei  hearing  evidence  on  the  mo- 
tion, the  court  sustained  it,  and  ordered  the 
answer  filed.  On  a  trial  of  the  case  on  its 
merits,  Judgment  resulted  In  favor  of  the  de- 
fendant. No  bills  of  evidence  or  exception  re 
8 peeling  either  the  motion  to  set  aside  the  Judg- 
ment or  the  trial  of  the  case  are  presented  Id 
the  record.  We  are  therefore  not  asked  to 
1  ccmddo'  any  queetioo  raised  on  tbe  final  trial; 
'  but  it  Is  insisted  that  a  Judgment  by  defoult 
I  (like  one  rendered  after  a  trial)  cannot  be  set 
:  a^e  after  the  expiration  of  three  days  from 
I  Its  rendition.  We  do  not  so  understand  our 
Code,  and  tbls  is  certainly  not  the  general  prac- 
j  tice.  "A  new  trtel  la  a  re-examlnatlon  in  the 
same  court  of  an  Issue  of  fact  after  a  verdict 
by  a  Jury  or  a  decision  by  the  conrt.**  Clr. 
Code,  i  340.  "The  application  Cor  a  new  trial 
I  must  be  made  at  the  term  In  which  the  ver- 
dict or  decision  Is  rendered;  and  except  tat 
the  cause  mmtloaed  In  section  840^  subd.  7 
(newly-discovered  evidence),  shall  be  within 
three  days  after  tiie  verdict  or  decbrion  Is  vm- 
dered,  imless  unavoidably  prevented.**  Civ. 
Code,  S  312.  ■  Upon  a  def&ult  Judgment,  there 
I  has  manifestly  been  no  trial,  verdict,  or  deci- 
sion, within  the  meaning  of  the  foregoing  pro- 
visions as  to  new  trials;  end  we  tblnk,  there- 
fore, the  proviaions  as  to  aniHcation  wltbin 
three  days  Is  Inapplicable.  There  belnx  no  pro- 
vision controlling  tbe  matter,  the  common-law 
rule  most  prevail,  by  wblch  courts  have  con- 
trol over  their  Judgments  during  the  term  at 
whl(di  they  are  roidered;  and  consequent)^ 
motions  to  set  aside  sn<^  Judgments  may  be 
made  at  any  time  during  such  term.  There 
would  seem  to  be,  nu»eover,  no  qiedal  reason 
for  requiring  motions  of  this  kind  to  be  made 
within  three  days.  This  court  has  several 
times  raid  there  Is  good  reason  for  requiring 
motions  fbr.B  new  trial  of  the  verdict  of  a  Jury 
or  trial  by  a  conrt  to  be  made  speedily;  that 
Is,  tbe  danger  that  tbe  Incidents  of  the  trial 
may  be  forgotten  or  remembered  differently. 
No  such  reasons  exist  as  to  deCault  Judgments; 
and  Willie  a  contrary  view  seems  to  have  been 
taken  In  Harris  v.  Ray  (IS56)  IB  B.  Mon.  628, 
we  are  not  disposed  to  follow  It,  and  extend 
the  application  of  technical  rules  when  not 
required  to  apply  them  ^ther  1^  the  letier  or 
tbe  reason  of  the  law.  The  case  dted  has  long 
j  ceased  to  be  generally  followed,  and  Is  over- 
I  ruled.  As  aptly  said  by  Chief  Jurtlce  Ewlng 
{  when  considering  prejudicial  Instructlcms.  al-, 
thoi^  exceptions  to  tbem  bad  not  been  sprved 
In  due  form  (Gant  v.  Shelttm,  8  B.  Mon.  421}: 
"Justice  diould  never  be  (^tangled  In  tbe  cob- 
webs of  technical  forms."  The  failure  of  tbe 
appellee  In  this  case  to  file  ber  answer,  or  the 
calling  of  tbe  case,  was  due  to  the  necessary 
absence  of  her  attorney  and  the  unexpected 
call  (tf  tbe  dvll  docket,  because  Gie  Indict- 
ments in  criminal  cases  bad  been  stolen,  and 
I  the  call  of  that  docket  postponed.  The  Judg- 
1  ment  Itt  affirmed. 
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LOUISVILLB  &  N.  R  Co.  t.  MITXER. 
(Court  ot  AvpeaSa  of  Kentucky.   Jmn.  20, 
1888.) 

EVIDBKCK— TBanMOST  OiC  FOHMKR  Thial— Ad- 
«  H1B8IONB. 

1.  A  party  is  not  precluded  from  giviDK  tee- 
Timony  different  from  that  which  he  giivt^  on  a 
former  trial 

2.  Testimony  aa  to  an  admission  uuide  by 
plaintiff  aa  a  witness  on  a  former  trial  i»  com- 
petent as  substantive  testimony,  and  it  is  er- 
ror to  instruct  the  jury  that  it  can  be  considered 
imly  for  the  purpose  of  contradicting  piuiutiff. 

Appeal  from  circuit  court,  Knox  county. 

"Xot  to  be  offidallj-  reiKirted." 

Action  by  James  Miller  against  the  Louis- 
ville &  Xashville  Railroad  Company  to  recov- 
fr  da  maces  for  pergonal  Injuries.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed.. 

J.  W.  Alcorn,  Wilson  &  Rawiings,  and  D.  K. 
ttawllngs,  for  appellant  J.  Smith  Hays  and 
s.  B.  Dlshman,  for  appellee. 

GUFFY,  J.  The  appellee,  who  was  an  em- 
ploye of  the  aK>ellant,  Instituted  this  action 
to  recover  Judgment  for  Injmrlea  received  lebile 
(•mployed  by  the  appelant  company ,  and  while 
In  charge  oi,  and  at  woA  raider,  Zeb  Hall,  aa 
iigent  and  foreman  for  sfdd  company.  It  Is 
alleged,  bi  substance,  In  the  petition,  that  ap- 
pellee was  dh«cted  by  said  Hall  to  take  hold 
of  and  poll  the  tover  and  handle  of  a  band  car 
of  defendants,  upon  which  said  plaintiff  and 
said  llall,  and  other  hands  of  said  company, 
were  at  the  time,  and  to  keep  In  motion  and 
to  propel  said  car,  which  was  then  In  motion 
on  defendant's  said  road,  moving  bands  and 
tools  of  said  company  to  another  point;  and, 
in  obedience  to  the  order  (tf  said  Han,  plain- 
tiff took  hold  and  pulled  upop  said  lever  and 
handle;  and  the  same  was  at  the  time  loose 
Hod  out  of  fix,  but  was  not  known  to  plaintiff 
ro  be  so;  and  said  lever  gave  way,  and  threw 
plaintiff  off  of  said  car,  and  In  Aunt  of  same; 
and  said  car  ran  over  plaintiff  before  he  could 
escape  from  in  front  of  same,  and  bruised, 
crii^led,  and  crushed  plaintiff  on  the  shoul- 
tiers,  body,  1^  and  arms,  and  dislocated  and 
sprained  {dalntiff's  ankle  Joint,— all  of  which 
falling  ttom  said  hand  car  was  caused  by  the 
reckless  and  negligent  use  of  said  car  while 
the  same  was  out  of  repair,  and  known  to  be 
so  by  def^idanfs  agent.  Hall,  and  from  which 
fall  plaintiff  was  confined  to  his  bed,  and  not 
.ible  to  be  out,  for  four  months,  and  suffered 
greatly  In  body  and  mind,  and  sostained  per- 
manent Injuries,  for  which  he  prayed  Judg- 
ment for  91,500.  Xbe  answer  toay  be  treated 
as  a  denial,  and  also  the  idea  of  contributory 
ncfcligence  upon  the  part  of  idalntlff.  A  Jury 
iriol  resulted  In  a  verdict  In  favor  of  appellee 
for  ySCO;  and  from  this  Judgment  an  appeal 
was  i»oaecuted  to  the  superior  court,  which 
court  reversed  the  judgment  tor  the  reason 
that,  under  the  proof  in  the  action,  the  court 
should  have  Inatracted  the  Jnxy  that  If  th^ 
believed  plataitlff  knew  of  the  defect,  or  could 
have  ascertained  that  fact  by  the  exercise  of 


ordinary  care,  they  should  find  for  defendant. 
On  the  return  of  the  case,  another  trial  waa 
had,  which  resulted  in  a  verdict  and  Judgment 
In  favor  of  appellee  for  the  same  amount,  to 
wit,  $850;  and,  appellant's  motion  for  a  new 
trial  liavli^  been  overruled.  It  prosecutes  this 
appeal. 

Appellant  insists  that  on  fhe  second  trial 
plaintiff  testified  as  to  material  facta  dlfTerent 
from  that  to  which  he  testified  on  the  former 
trial,  and  tliat  the  bill  of  exceptions  on  the 
former  appeal  so  showed,  and  that  he  should 
not  have  been  allowed  to  testify  differently. 
We  know  of  no  rule  of  law  by  which  a  party 
or  witness  Is  precludetl  from  testifying  differ- 
ently from  that  which  the  bill  of  exceptions 
shows  to  liaYe  been  his  testimony  theretofore. 

We  do  not  think  that  the  court  below  erred 
in  refusing  tlie  peremptory  instruction.  Ac- 
cording to  the  testimony  introduced  by  plain- 
tiff, he  was  entitled  to  recover  In  this  action. 
The  instructions  asked  for  by  appellant  were 
properly  refused.  The  first  general  Instruc- 
tion given  by  the  court  correctly  states  the  law 
applicable  to  the  case.  The  second  Instrue- 
tlon  was  quite  as  favorable  as,  if  not  more  so 
than,  the  appellant  was  entitled  to. 

It  was  competent  for  the  defendant  to  prove 
the  statements  made  by  appellee  on  the  for- 
mer trial,  and  In  fact  It  could  have  proved  any 
statements  he  made  at  any  time  material  to 
the  issue;  and  having  proved  Ijy  D.  K.  Raw- 
lings  that  appellee  had  made  statements,  as  a 
witness  on  the  former  trial,  conducing  to  show 
that  he  had  some  knowledge  at  some  time 
prior  to  the  accident  of  the  defective  condition 
ot  the  car.  or  could  with  ordinary  care"  have 
ascertained  the  defect,  appeUant  was  entitled 
to  have  that  testimony  of  Rawiings  go  to  the 
Jury  as  substantive  testimony  <that  is,  the  Jury 
should  have  been  allowed  to  give  It  such 
weight  as  they  thought  it  entitled  to,  without 
any  restrictions  from  the  court).  In  other 
words  the  testimony  of  Rawiings  should  have 
gone  to  the  jury  as  a  statement  alleged  by 
him  to  have  been  made  by  Miller  toiicliing  hlx 
knowledge  of  the  danger  in  operstlng  the  car 
at  the  time  of  the  accident.  But  the  court 
Instructed  the  Jury  that  they  could  only  con- 
sider the  testimony  of  D.  K.  Rawiings  as  con- 
tradicting the  testimony  of  plaintiff,  and  that 
It  cannot  be  considered  by  them  as  substantive 
testimony.  For  the  error  of  the  court  above 
indicated,  the  Judgment  ts  reversed,  and  the 
cause  remanded,  with  directions  to  award  ap- 
pellant a  new  trial,  and  for  proceedings  con- 
sistent herewith. 

LUDLOW  V.  STEPFEN. 

(Court  of  Appeals  of  Kentucky.   Jan.  20, 
1808.) 

Trbspasb— Damaobs  tor  CDTTme  DowjT  Srair 

BOAKt>— EVIDIXOK. 

1.  In  an  action  to  recover  damages  for  the 
de^itruction  of  an  advertising  board,  defend- 
ant sliould  have  been  permitted  to  file  au  an- 
swer admitting  that  he  cut  down  the  board,  but 
denying  that  he  destroyed  it. 
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2.  In  sacli  an  action  it  wu  error  to  give  an 
instruvtion  permittine  a  recoverr  tot  damages 
Bustnined  by  loss  of  rents,  this  element  of  dam- 
age not  beinp  pleaded. 

3.  If  plaintifF  allowed  the  board  to  remain 
down  when  he  might  hare  replaced  it,  he  cannot 
recover  for  future  profits. 

4.  As  the  hoard  vrtts  eropted^on  defendant's 
land  in  pospt-asion  of  plaintiff  as' subtenant,  and 
plaintiff  was  permitted  to  show  advcrtisiDg  coii- 
trat-ts  for  one  year,  defendant  sliould  have  been 
permitted  to  show  that  the  original  lease  ter- 
minated two  months  after  the  board  was  cut 
down. 

Appeal  from  drcnlt  conrt,  Kenton  county. 

"Xot  to  be  officially  repirted." 

Action  1^  James  SteEfen  against  William  S. 
Ludlow  to  reairer  damages  for  the  destruction 
of  an  adTerttsIng  board.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Sarrey  Myer^  for  ai^Uaut.  W.  A.  Byma, 
for  appellee. 

WHITE,  J.  The  appellee,  James  StefTen. 
brought  this  action  in  the  Kenton  circuit  courti 
agalnjst  appellant,  William  S.  Ludlow,  tor 
damn^  for  the  destruction  of  advertising 
boards,  claiming  damages  in  the  sum  of  $'iOO. 
Appellant  Sled  an  answer,  to  which  a  demur- 
rer was  sustained  In  part  Then  appellant,  by 
leave  of  court,  withdraw  same,  and  offered  an- 
other answer,  but  the  court  refused  to  permit 
same  to  be  filed,  except  In  bo  far  as  It  denies 
damages.  Tlie  case  then  went  to  trial  before 
a  jury.  The  pkUntlfT  (.ippellee)  was  permitted, 
over  objection  of  appellant,  to  prove  that  he 
had  made  contracts  for  advertising  on  said 
boards  to  the  amount  of  $140,  to  be  piiid  when 
the  same  were  up  one  year.  The  proof  tended 
to  show  that  the  advertising  board  cost  $41.50, 
and  to  point  the  signs  thereon  about  $25,  and 
that  the  same  was  not  absolutely  destroyed, 
but  that  the  posts  holding  It  erect  were  cut, 
and  it  fell  on  the  ground,  and  Injured  some  of 
the  boards  In  the  stmcture.  Appellant  admit- 
ted cutting  the  posts  and  felling  the  board,  and 
testified  It  could  be  replaced  as  before  at  a 
cost  not  exceeding  $10.  It  was  admitted  that 
the  advertising  board  was  erected  on  the  land 
of  appellant,  on  a  subr^ital  from  one  Bogies; 
and  it  was  shown  that  appellant  entered  the 
land  in  the  presence  and  by  the  consent  of 
Boggs,  and  felled  tlie  board.  Appellant  offered 
to  prove,  by  himself  as  well  as  by  Boggs,  that 
the  renting  to  Boggs  was  monthly,  and  tUat  the 
term  ended  two  months  after  the  board  was 
cut  down  by  aHwilant,  but  the  court  refused  to 
permit  appellant  to  so  testify  or  prove.  The 
court  Instructed  the  jurj*  as  follows:  "The  Jury 
must  find  for  the  plaintiff  such  damages  as  the 
evidence  shows  he  has  sustained  by  the  sfgn- 
l}oard  being  cut  down,  which  wonid  be  the  cost 
of  resetting  It,  and  the  damages  shown  to  have 
been  sustained  by  the  actual  loss  of  rents  for 
space  on  the  signboard."  The  reasons  for  new 
trial  assign  as  error  the  action  of  the  court  in 
giving  this  Instruction;  In  admitting  incompe- 
tent evidence;  In  rejecting  competent  evidence; 
that  the  verdict  is  excessive;  la  not  sustained  hj 
the  evidence;  and  Is  contnuy  to  law.  The 


particular  ervldence  admitted  and  rejected, 
which  Is  assigned  as  enm.  Is  eet  out  l^e 

jury  returned  a  verdict  for  J115,  upon  which 
judgment  waa  rendered.  We  are  of  qilnioD 
that  the  court  should  hare  permitted  appellaui 
to  file  the  answer  denying  the  destruction  of 
the  si^boards,  as  that  seems  to  be  the  dam- 
age alleged.  As  the  court  pearmitted  proof  as 
to  that  fact  to  be  Introduced,  we  would  not  re- 
verse for  that  error  alone.  The  court  permit- 
ted evidence  to  go  to  the  jury  of  contracts  oi 
advertising  for  one  year  made  by  appellee  with 
various  parties,  and  In  the  instruction  permit- 
ted a  recovery  for  "damages  sustained  by  actu- 
al loss  of  rents."  This  element  of  damage  is 
not  pleaded.  The  damage  alleged  in  the  peti- 
tion is  for  the  destruction  of  the  advertising 
board.  It  seems  to  us,  If  It  was  illegally  cut 
down,  that  the  appellee  would  have  the  right 
to  replace  it  the  next  day.  He  could  not  let  It 
remain  down  and  recover  for  future  profits  to 
be  made.  However,  if  the  court  had  been  cor- 
rect In  Its  criterion  of  damages  recoverable,  it 
seems  to  us  It  was  error  to  deny  appellant  the 
right  to  show  that  und^r  no  chcnmstances 
could  this  right  to  maintain  the  signboard  exist 
longer  than  two  months,  which  he  offered  to  do 
by  showing  that  the  lease  to  Boggs  terminated 
in  two  months  after  the  signboard  whs  cut 
down.  For  the  error  of  Uie  court  In  refusing 
to  permit  appellant  to  file  the  answer  denying 
the  deBtnictlon  of  the  signboard,  and  In  per- 
mitting appellee  to  prove  contracts  for  signs 
for  12  months,  refusing  to  permit  appellant  to 
prove  the  term  and  termination  of  the  lease  to 
Bo^s,  and  the  error  In  instructing  the  jury, 
the  judgment  Is  reversed,  and  cause  remanded, 
with  directions  to  set  aside  the  Judgment  ami 
grant  a  new  trial,  and  permit  the  answer  to  be 
Sled,  and  for  further  pEooeedlnga  oonsMent 
hecewiUk 

LEWIS  V.  MILES. 
(Court  of  Appeals  of  Kentucky.    Jan.  21, 

1898.) 

IbECTUB:<T--BnrPictBNCT  or  Evirbnos. 

It  was  error  to  render  judgment  for  plain- 
tiff in  ejectnieut  where  there  was  no  effort  to- 
show  on  the  trial  that  he  had  either  paper  or 
possessory  title  to  the  land. 

Appeal  from  circuit  court,  Christian  coun- 
ty. 

"Not  to  be  ottlclally  reported," 
Action  by  C.  F.  Miles  against  Ueorge  Lew- 
is.   Jiulgiucnt  for  plaintiff,  and  defendant 

appeals.  Reversed. 

Hnrry  Ferguson,  tor  appellant.  Frank 

Rives,  for  appellee. 

PAYXTER,  J.  This  Is  an  action  of  eject 
ment.  brought  by  the  appellee,  .Mites,  agalnfH 
the  appellant,  Lewis,  to  recover  about  one- 
half  acre  of  land,  of  the  value  of  three  or 
four  dollars.  The  answer  denies  that  the 
plaintiff  Is  the  owner  of,  or  entitled  to  the- 
possession  of,  the  land.  The  plaintiff  made 
no  effort  rai  tbe  trial  of  tbe  case  to  show 
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tbat  be  had  a  paper  or  poasesBory  title  to 
tbe  land.  The  judgment  to  revened  tot 
proceedings  oooslBtent  witii  this  opinion. 


WILLSON  T.  LOUISVILLE  TRUST  00. 
(Court  of  Appeali  ot  Kentucky.  Jan. 
1S98.) 

EsTOFTEia — ^Warrantt — LiMiTATin:4  or  Actios^— 

AOTIERtE  P039E3SIOS— TltirsTrt. 

L  P.  convej-ed  367  acres  of  land  to  S.,  In 
tnist  for  V'b  wife  and  children.  Thereafter 
P.  united  with  S.  in  a  conveyance  of  33  acres 
of  the  laud,  with  warranty  of  title,  the  proceeds 
of  which  were  used  in  redeeming  100  acres  o£ 
the  land  sold  under  execution  before  the  trust 
was  ereated.  HHil  that,  as  P.'s  children  were 
liable  on  his  warranty,  they  are  estopped  to  re- 
cover Che  33  acres;  the  100  acres  redeemed 
beine  of  greater  value. 

2.1"he  rule  that,  where  the  legal  title  to 
land  held  by  a  trostee  is  barred  limitations, 
the  equitable  interests  will  also  be  defeated, 
though  tbe  cestui  que  trust  ia  an  iufaut,  a^ 
lies,  thoHch  the  person  who  holds  the  laud  is 
a  cnnstmctive  tmstee,  by  reason  of  havlnff  pnr- 
chaaed  frt-m  the  actual  tmstee  with  knowl- 
edge of  his  violation  of  the  trust;  and  there- 
fore where  S.,  who  held  land  in  trust  for  P,'s 
wife  and  children  (the  trust  being  for  the  bene- 
fit of  the  wife  during  her  life,  remainder  to  her 
children),  sold  and  conveyed  the  land  to  R., 
who  held  the  land  adversely  for  moi-e  than  30 
years,  the  children,  though  infants,  are  barred, 
without  regard  to  tbe  time  when  the  life  estate 
terminated. 

Appeal  from  drcnft  conrt,  JeflTerson  conn- 

ty. 

"To  be  offlclally  reported." 

Action  by  the  heirs  of  Frederick  Roth  for 
a  sale  and  dlvIMon  of  land.  The  T^uISTille 
Trust  Company,  which  had  a  mortjiage  on 
the  land,  was  made  a  defendant,  and  by 
proper  proceedings  the  land  was  sold  to  sat- 
isfy the  mortRnffc  debt.  The  purchaser's 
excoptloDs  to  the  conflrmatlon  of  the  sale  for 
want  of  title  having  been  oreiruled,  be  ap- 
peals. AQlrmed. 

Burton  Vanoe^  for  appellant  O.  A.  Wehle, 
for  appellea. 

BURNAM,  J.  Mniray  Phillips,  a  citizen 
oC  Jefferson  connty,  owned  a  tract  of  807 
acres  of  land,  by  derlse  from  bis  father,  lo- 
cated near  tbe  dty  of  LoulsvlUe.  In  De- 
cember, ISCO.  100  acres  of  tbls  land,  on  tbe 
soutbeast  comer  of  the  farm,  was  sold  un- 
der execution  to  James  Rudd,  a  brother-in- 
law  of  Pbllilps,  for  94^.74,— lees  tban  two- 
thirds  of  Its  appraised  value.  On  tbe  8th 
day  of  Febmary  tbereafter,  FbUlIps  convey- 
ed the  entire  tract  of  W7  acres  to  bis  wife's 
brother.  John  A.  Sbrader.  In  trust  for  the 
use  and  benefit  of  bis  wife  and  her  children 
by  the  grantor,  to  be  used  and  controlled 
for  their  sole  use  and  benefit,  which  trust 
was  accepted  by  Sbrader  In  writing;  and  a 
short  time  thereafter  Phillips  left  tbs  state, 
and  Joined  the  Confederate  army.  In  the 
meantime,  tbe  year  for  the  redemption  of 
tbe  100  acres  sold  under  execution  having 
t^plredt  the  marshal  execiU»d  a  deed  of  con- 


veyance to  tbe  purchaser,  James  Rtidd.  fbr 
tbe  100  acres.  In  WOS  Murray  PhlUlps  se- 
cretly visited  his  family,  and,  while  at  bis 
horne^  executed  n  power  of  attorin^y  to  his 
wife;  authorizing  her  to  mortgai;e,  sell,  and 
convey  tbe  land  to  raise  money  to  pay  off 
his  debts,  as  bis  agent  and  attorney  in  fact. 
On  the  13th  day  of  April  thereafter,  John 
A,  Shrader.  the  trustee,  aoUl  to  Frederick 
Roth  83.07  acres  out  of  the  3(iT-acre  tract 
which  had  been  conveyed  to  him  in  Febru- 
ary by  Phillips  (which  piece  did  not  con- 
stitute a  part  of  tbe  100  acres  which  bad 
been  sold  under  the  execution,  and  purchas- 
ed by  Rudd),  in  consideration  of  $4,500  cash 
In  baud  paid,  and  conveyed  same  by  R*n- 
eral  warranty  deed,  in  which  James  Rudd 
and  Murray  Pblllips  united.  The  vendee. 
Roth,  took  Immediate  posnessiou  of  this  33.07 
acres  of  land,  and  be  and  his  heirs  at  law 
have  held  tbe  continuous,  uninterrupted,  and 
adverse  possession  of  It  down  to  the  Ineti- 
tutlon  of  this  suit  Tbe  purchase  money 
paid  by  Roth  was  paid  over  to  Rudd.  by 
his  coDsent  to  redeem  the  tract  of  100  acres 
which  bad  been  bougtat  by  him  at  the  exe- 
cution sale;  and  this  100  acres  was  restored 
to  the  trust  estate,  and  was  occupied  by 
Phillips  and  his  wife  until  bis  death.  In 
1S87;  and  after  his  death  his  wife  and  chil- 
dren continued  to  occupy  It  until  her  death. 
In  1805.  The  children  at  Murray  and  Amod- 
ca  Phillips  at  the  date  of  the  trust  deed 
were  all  Infants,  and  a  number  of  tiiem  were 
bom  subsequenHy  to  Its  execution.  No  claim 
•has  ever  been  made  by  the  children  of  Mur- 
ray and  America  Phillips  to  this  33.07  acres 
of  land,  or  to  any  Interest  tbereln;  but  after 
the  death  of  the  father  the  residue  of  tbe 
tract  was  partitioned  between  the  widow 
and  surviving  children,  without  any  regsnl 
to  the  portion  sold  Roth.  Tbls  suit  was  In- 
stituted by  the  faelrs  of  tbe  vendee.  Both, 
after  his  death,  for  a  sale  and  division  of 
the  property;  and  the  trust  company,  who 
held  a  mortgage  upon  the  tract  of  .S3.07 
acres,  was  made  a  defendant.  By  proper 
proceedings.  It  was  sold  to  satisfy  tbe  mort- 
gage debt  due  the  trust  company,  and  ap- 
pellant bwame  tbe  purchaser  at  this  ssle; 
and,  after  report  thereof  by  the  master,  he 
filed  exceptions  to  Its  confirmation,  upon  the 
ground  that  the  deed  executed  by  the  trus- 
tee, Sbrader,  to  Roth,  was  void  for  lack  of 
power  In  tbe  grantors  to  convey  (the  trust 
deed  to  Shrader  having  failed  to  confer  upon 
him  the  power  to  dispose  of  any  part  of  the 
property  conveyed  to  him),  and  that  the  title 
was  in  the  children  of  Murray  and  America 
Phillips,  under  tbe  original  conveyance,  they 
never  having  been  lefi^lly  devested  of  their 
title.  Appellant's  motion  was  resisted  by 
afi^ellee,  who  Insists  that  even  If,  as  con- 
tended, Roth  acquired  no  title  through  the 
deed  from  Shrader  to  the  land  In  contest, 
still  his  title  was  good  as  against  the  chll- 
dron  of  Murray  PblUlpa— First  because  they 
are  estopited  from  laying  claim  to  tbe  33.07 
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acres  of  land,  because  the  proceeds  of  the 
saJe  thereof  were  used  to  redeem  a  much 
larger  and  more  valuable  tract  for  their  ben- 
efit; and,  second,  because  the  claim  of  the 
children.  If  they  should  ever  seek  to  enforce 
It.  was  barred  by  the  lapse  of  time  and  the 
statute  of  limitations.  Appellant,  by  way 
of  reply,  insists — First,  that  the  vendee. 
Roth,  who  took  under  the  void  deed  from 
the  trustee,  Shrader,  had  actual  notice  of 
the  trust,  and  want  of  power  in  the  trustee 
to  convey,  and  thus  became  a  party  with  the 
trustee  to  the  wrong  done  the  remainder- 
men, and  that  he  Is  estopped  thereby  from 
relying  upon  the  statute  of  Umttfitlon  against 
any  claim  which  might  be  asserted  by  the 
children  of  Murray  Phillips;  and,  second, 
that  Id  this  case,  Shrader  having  estopped 
himself  from  suing  for  the  recovery  of  the 
property  by  the  execution  of  the  deed  to 
Roth  (thus  uniting  with  the  purchaser.  Roth, 
In  a  breach  of  his  trust),  the  beneficiaries 
are  not  affected  by  the  statute,  and  may 
maintain  their  action,  at  any  time  within 
the  statutory  period  after  the  death  of  the 
life  tenant,  for  the  recovery  of  the  land. 

It  iB  evident  that  In  the  conveyance  to 
Roth  by  Shrader,  the  trustee.  In  which  the 
donor  and  other  grantors  united,  they  acted 
In  the  utmost  good  faith,  and  that  the  sale 
was  necessary  to  protect  the  trust  property, 
and  the  interest  of  the  beneficiaries  under 
the  trust  deed.  The  money  advanced  by 
Rudd  on  his  purchase  of  the  100  acres  had 
to  be  repaid  In  order  to  redeem  the  larger 
and  more  valuable  tract;  aad^  as  the  chil- 
Aresn  of  America  and  Murray  Phillips  were 
the  sole  beneficiaries  of  this  transaction,  they 
certainly  would  not.  In  a  court  of  equity, 
be  allowed  to  recover  the  land  sold  Roth, 
which  he  paid  for  in  good  faith,  and  the  pro- 
ceeds of  which  had  been  so  advantageously 
used  to  redeem  a  part  of  tlie  property  cov- 
ered by  the  trust  which  had  been  alienated 
prior  to  the  date  thereof.  The  conv^- 
ance  to. Roth  was  united  In  by  the  father, 
the  donor  of  the  land  In  question,  with  a 
warranty  of  title;  and  certainly  to  the 
tent  of  the  value  of  the  100  acres  redeemed 
by  the  trustee,  which  was  donated  by  their 
ancestor,  the  children  would  be  liable  on 
this  warranty.  See  Gndgell  v.  Xydtngs  (Ey.) 
10  S.  W.  466,  and  Id.  18  S.  W.  4r)0.  And,  as 
there  seems  to  be  no  question  that  the  100- 
ncre  tract  redeemed  is  of  far  greater  value 
than  the  33.07-acre  tract  alienated,  this  would 
appear  to  afford  complete  protection  to  tiie  pur- 
chaser against  ai^  claim  on  the  part  of  the 
children  of  the  grantor.  Phillips. 

It  has  been  expresiedy  held  by  this  oonrt 
that  when  a  trustee  holds  the  legal  title  to 
real  estate,  which  is  barred  by  the  statute  of 
limitations,  the  equitable  interests  dependent 
upon  It  will  also  be  defeated,  notwithstand- 
ing the  cestui  que  trust  is  an  Infant  See 
Edwards  v.  Woolfolk's  Adm'r,  17  B.  Mon. 
376;  Coleman  t.  Walker,  S  Mete.  (Ky.)  67; 
and  Barclay  t,  Goodloe's  Bz'r.  83  Ey.  600. 


And  this  seems  to  be  the  general  rule  of 
construction.  The  question  In  this  case  is, 
does  this  rule  apply  where  the  trustee  has 
Joined  In  the  conveyance  under  which  the 
vendee  claims,  and  does  the  fact  of  his  hav- 
ing united  In  such  a  conveyance  estop  him 
from  any  proceedings  to  recover,  notwith- 
standing such  action  on  his  part?  It  seems 
to  be  conceded  that  the  effect  of  the  trust 
deed  was  to  vest  In  America  Phillips  a  life 
estate  In  the  property  therein  conveyed,  and 
a  contingent  remainder  in  her  children.  And 
It  is  argued  that  no  right  of  action  accrued 
to  these  children  until  the  death  of  their 
mother.  In  1S95:  and  the  contention  of  ap- 
pellant seems  to  be  supported,  to  some  ex- 
t&at,  by  Wood,  in  his  LlmitatlonB  of  Actions 
(2d  Ed.,  section  208).  He  says:  "Where 
the  legal  title  of  property  Is  vested  In  a  trus- 
tee, who  can  sue  for  it,  and  he  fails  to  d» 
so  within  the  statutory  period,  an  infant 
cestui,  who  has  only  an  equitable  Interest 
will  also  be  barred.  But  the  rule  is  other- 
wise when  the  legal  title  is  vested  In  the  In- 
fant or  cast  upon  him  by  operation  of  law." 
And  this  rule  appears  to  have  been  followed 
by  the  supreme  court  of  Tennessee  in  the 
case  of  Parker  v.  Hall,  2  Head,  641,  where 
the  guardian  of  minor  children  purchased 
slaves  with  the  money  of  his  wards,  and 
took  a  bin  of  sale  in  his  own  name,  as  guard- 
Ian,  which  was  registered.  He  sold  the 
slaves  while  his  wards  were  minors,  and 
died  insolvent  Thereafter  the  wards  (one 
of'them  being  still  under  age)  brought  a  suit 
for  the  recovery  of  the  property;  and  the 
court  held  that  the  rule  that  when  a  trus- 
tee is  barred  all  the  beneficiaries  are  also 
barred  did  not  apply,  because  the  trustee, 
the  holder  of  the  legal  estate,  had  estopped 
himself  from  suing  by  making  a  bill  of  sale 
to  the  purchaser,  and  because  he  had  united 
with  the  trustee  in  a  breach  of  the  trust- 
holding,  In  substance,  that  the  trustee  had 
acted  fraudulently.  Perry,  Trusts  C!d  Bd.)  { 
857,.  quotes  approvingly  this  dedsion  of  the 
Tennessee  court  But  more  recent  decisions 
of  courts  of  last  resort  take  the  contrary 
view.  In  the  case  of  Meeks  v.  Olpherts,  100 
17.  8.  566,  the  conrt  say:  "While  It  must  be 
conceded  that  no  right  of  action  existed  In 
the  beira  of  Harlan  until  the  order  of  dis- 
tribution, the  reason  of  this  Is  that  the  right 
of  action  to  recover  possession  of  the  lotn 
wrongfully  held  under  the  invalid  prolute 
sale  was  In  the  administrator.  He  was  the 
representative  of  the  rights  of  the  helra  and 
of  the  creditors  of  the  estate,  and  aa  aach 
had  the  same  iwwer  to  sue  for  and  recover 
the  lot  as  If  he  had  been  the  Intestate  him- 
self. Not  only  was  it  his  right  but  It  was 
hte  exclusive  right,  and  his  duty.  For  any 
failure  to  perform  this  duty  he  laid  himself 
liable  to  the  heirs,  or  to  any  one  else  Injured 
by  that  failure.  Nor  can  it  be  said  that  ei- 
ther this  right  or  this  duty  to  sue  for  and  re- 
cover possession  of  the  lot  was  lost  or 
abridged  by  his  sale  aa  administrator  to  the 
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defendants.  Instances  are  numerons  of  per- 
sons making  sales  tbat  are  iaralld  avoiding 
them  by  the  very  act  of  bringing  an  action 
of  ejectment  Such  are  the  cases  of  infants 
and  married  women  who  have  made  convey- 
ances and  received  the  consideration,  whose 
acts  are  void  or  voidable  by  reason  of  in- 
fancy or  defective  acknowledgment.  •  *  • 
If  the  administrator  can  by  such  an  action 
avoid  his  own  Irregular  or  void  sale,  the  rea- 
son for  limiting  the  time  within  which  It 
should  be  done  by  him  Is  as  strong,  or  per- 
haps stronger,  than  It  Is  against  another." 
The  court  further  held  that  "the  right  of  ac- 
tion on  the  title  which  the  plaintiff  now  as- 
serts was  In  the  administrator,  and  the  stat- 
ute, therefore,  ran  against  him,  and  against 
all  whose  rights  he  represented.  Whatever 
doubt  may  have  existed  at  one  time  on  the 
subject,  there  remains  none  at  the  present 
day,  that,  whenever  the  right  of  action  In 
trustees  Is  barred  by  the  statute  of  limita- 
tions the  right  of  the  cestui  que  trust  thus 
represented  Is  also  barred";  referring  with 
approval  to  the  cases  of  SmtUe  v.  Blfle,  2  Pa. 
!H.  52;  Couch's  Heirs  r.  Couch's  Adm'r,  9  B. 
Mon.  160;  Rosson  v.  Anderson,  Id.  423;  and 
Uamall  t.  Adams,  18  R  Mon.  278.  And  this 
rale  of  construction  has  been  nphdd  In  the 
case  of  Ewing  v.  Shannalian,  113  Mo.  106, 
20  S.  W.  1065;  Wlngfidd  t.  Virgin.  51  6a. 
139:  and  Cliase  v.  Cartrlgbt,  08  Ark.  866,  14 
S.  W.  90. 

In  this  case  the  right  of  action  acci-ned  to 
the  tniatee,  who  held  the  legal  title  for  the 
l)eneflt  of  aU  those  beneficially  Interested,  as 
tioork  as  Koth  took  possession.  The  vendee 
has  admittedly  been  In  possession  of  the  land 
for  more  thnn  32  years,  bidding  adversely  both 
to  the  trustee  and  the  cestol  qne  tmst,  and 
has  obtaiced,  by  the  statute  of  limitation,  a 
complete  title,  whlcb  cannot  be  disturbed.  Any 
other  ooustrucdon  would  destnqr  the  purpose 
and  bttmtltm  of  these  statutes,  which  are  atat- 
ntes  of  repose;  and  the  rule  that  If  one  pur- 
chasee  property  of  a  trustee,  with  notice  of 
the  trust  he  shall  be  charged  with  the  same 
trust  tn  reference  to  the  property  as  the  trus- 
tee from  whom  he  purchased,  and  even  if  he 
liays  a  valnable  consideration,  with  notice  of 
«qultable  rights  of  third  persons,  he  shall  hold 
The  same  subject  to  the  equitable  Interests  of 
snch  persons,  which  is  so  strongly  Invoked  by 
the  appellant  herein,  does  not  apply  to  a  purely 
constrnctlTe  trust;  and  sncb  a  person  may 
plead  the  athtute.  though  in  other  respects 
equity  will  treat  him  as  it  he  were  a  trustee. 
Mr.  Pomeroy,  In  his  work  on  Equity  Jurispru- 
dence (section  1070),  in  speaking  of  construct- 
ive tmsta,  says:  'They  arise  when  the  legal 
title  to  property  is  obtained  by  a  person  In  vio- 
lation, express  or  Implied,  of  some  duty  owed 
to  the  person  who  Is  equitably  entitled,  when 
the  prc^erty  thus  obtained  is  hdd  In  hostlUQr 
to  his  benefldal  rights  of  ownership.  •  *  * 
And  are  raised  by  the  doctrines  of  equity  tar 
the  purpose  of  working  oat  Justice  in  the  most 
«*fliclent  manner,  where  there  la  no  IntentlMi  of 


the  parties  to  create  such  a  relation,  and  where 
there  is  no  express  or  ImpUed.written  or  verbal, 
declaration  of  trust"  But  in  the  same  sec- 
tion the  author  goes  on  to  say:  "In  applyiug 
the  principle  of  constructive  trusts,  care  should 
be  taken  to  distinguish  between  actual  trusts 
and  those  relations  which  are  only  trusts  by 
way  of  metaphor;  between  persona  who  are 
true  trustees,  holding  legal  title  for  a  beneQclal 
owner,  and  those  who  simply  occupy  a  position 
which  Is  analogous  In  some  respects  to  that  of 
a  trustee;"  citing  in  support  of  this  po-sltion 
the  cases  of  Rolfe  v.  Gregory,  4  De  Gex,  J.  & 
S.  676,  579,  and  Knox  v.  Gye,  L.  R.  5  H.  L. 
650,  675.  And  while,  undoubtedly,  there  has 
been  a  difference  in  the  conclusions  of  the 
courts  as  to  what  extent  this  doctrine  of  con- 
structive trusts  should  be  can-ied,  It  seems  to 
us  that  the  sound  and  true  rule  was  laid  down 
In  the  case  of  Edwards  v.  University,  21  N.  C. 
325,  where  the  court  said:  "As  respects  trusts, 
the  distinction  In  equity  Is  'hat,  If  the  trust 
be  constituted  by  the  act  of  the  parties,  the 
possession  of  the  trustee  Is  the  iwssesslon  of 
the  cestui  que  troFt,  and  no  length  of  posses- 
sion as  such  will  bar:  but  If  a  party  is  to  be 
constituted  a  trustee  by  decree  of  a  court  of 
equity,  founded  on  fraud  or  the  like,  his  pos- 
session Is  then  cfHisldered  adverse,  and  the 
statute  of  IhnltatioD  will  run,  and  be  a  bar." 
And  this  doctrine  was  upheld  in  the  case  of 
Chrismas  v.  MltcheU,  38  N.  C  537,  where  the 
court  said:  "Mitchell,  the  pni-chaser  from  a 
trustee.  Is  not  a  trustee  created  by  the  act  of 
the  parties,  but  declared  so  by  equity,  in  which 
case  the  statue  Is  a  bar."  See,  also.  Wood. 
Um.  S  5S,  and  Famham  r.  Brooks,  9  Pick.  212. 
In  the  manuscript  opinion  In  the  case  of  Cath- 
erine Johnson  v.  Mary  Stewart  (handed  down 
on  March  20,  1879).  the  facts  are  Cleariy  dis- 
tinguished from  those  In  the  case  at  bar. 
There  the  equitable  life  tenant  voluntarily 
erected  a  building  on  one  of  the  lots  which  be^ 
longed  to  the  troat,  for  his  own  advantage,  and 
afterwards  brought  suit  against  the  remainder- 
man, asking  the  court  to  reimburse  htan  for 
his  expenditures  Igr  conveyhig  to  him  In  fee 
another  piece  of  property  belonging  to  the 
trust,  which  was  granted,  and  which,  on  ap- 
peal, was  reversed.  His  expenditures  might 
hare  been  beneficial  and  necessary,  and  they 
might  not  have  been,  and  In  that  case  there 
was  no  deed  from  the  donor  warranting  the  ti- 
tle, while  in  this  case  It  was  absolutely  neces- 
sary to  make  the  sale  In  order  to  realize  the 
money  to  rcdetnn  a  much  larger  and  more  valu- 
able tract  of  land.  Under  the  facts  of  this 
case,  no  chancellor  would  have  hesitated,  if 
appealed  to  In  advance,  to  authorize  and  ap- 
prove the  sale.  We  therefore  conclude  that, 
notwlthstandtaig  the  tact  that  Shrader,  the 
trustee,  executed  the  conveyance  to  Roth,  the 
continuous,  uninterrupted,  and  adverse  posses- 
sion of  the  property  by  the  vendee  and  his 
helra  for  more  than  S:i  years  operates  as  a  bar, 
not  only  as  gainst  the  trustee,  but  also  against 
the  children  of  Murray  Phlllipa.  The  Julg- 
ment  Is  therefore  affirmed. 
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BEID  T.  PABMEBS'  A  SHIPPERS'  TOBAO 
OO  WAREHOUSE. 
(Coart  of  Appeal!  of  Kentucky.    Jan.  21, 
1898.) 

JODIllfB!<T— CliBRICAb    If  IBPRtHO:*— ^?«l>  TO  T>IB- 

OBAUOB  Lbvt  or  Attaohmcxt— ILc- 

LEiSR  or  tiunsTx. 

1.  It  conatitutea  no  defense  to  the  surety  In 
a  bond  exfcutpd  to  procure  the  diiicharge  of  the 
levy  of  an  attachment  that  the  judgment  ren- 
dered in  the  attachment  case  was.  by  fraud  or 
mistake,  for  a  larger  amount  than  the  plead* 
in^s  authorized,  as  the  error  was  correctible  by 
motion  in  the  case  In  which  the  judgment  was 
rendered. 

2.  A  continuance  should  hare  been  granted  on 
account  of  the  absence  of  a  material  \ritnes8, 
for  whom  a  subpitna  had  been  issued,  as  soon 
as  practicable  after  learning  of  his  testimony. 

8.  Whore  a  bond  has  been  executed  to  per- 
form the  judgment  of  the  court,  and  thereby  the 
levy  of  an  attachment  has  been  discharged,  the 
plaintiff  may  loolc  to  the  surety  in  the  bond, 
without  iiiSiiiiiK  execution  on  his  judgment  'when 
obtaiuod;  but  if  execution  is  issued,  and  ib 
levied  on  property  sulilcieot  to  satisfy  the  judg- 
ment, the  Tolantary  release  of  the  lien  by  plain- 
tiff will  discharge  the  surety. 

Appeal  from  circuit  court,  Carter  county. 

"Not  to  be  officially  reported." 

Action  by  the  Farmers'  &  Shippers'  To- 
bacco Warehouse  against  R.  M.  Beid  on  a 
bond.  Judgmeut  for  plaintiff,  and  defendant 
appeals.  Reveraed. 

Geo.  W.  Armstrong  and  Holt  &  Holt,  for 
appellant  Thomas  D.  Tbeobald,  for  appellee. 

HAZELRIGO,  J.  Appellant,  aa  surety  of 
the  Louderbncks,  undertook  to  pay  any  judg- 
ment that  might  be  rendered  against  them  In 
the  attachment  suit  of  the  appellee  company. 
Thereupon  the  levy  of  the  attachment  on  the 
property  of  defendants  In  that  ault  was  dla- 
charged,  and  subsequently  Judgment  by  de- 
fault was  rendered  for  the  appellees.  This 
suit  then  followed,  by  the  company  against 
appellant,  as  surety  on  the  bond.  His  de- 
fenses are  (1)  that  the  judgment  against  the 
Louderbacks  was  by  fraud  or  mistake  drawn 
for  $3CS,  when  the  face  of  the  pleadings  show- 
ed the  plaintiff  entitled  to  a  judgment  Cor 
$315  only;  and  (2)  that,  after  obtaining  the 
judgment,  the  company  had  sued  out  an  execu- 
tion, and  bad  It  levied  on  some  15,000  pounds 
of  tobaa'o  belonging  to  the  Louderbacks,  and 
which  was  more  than  enough  to  satisfy  the 
debt,  and,  Instead  of  selling  the  some  or  tak- 
ing any  steps  to  subject  it  to  Its  debt,  the 
coiiiiany  bad  released  the  levy,  and  had  agreed 
with  the  Louderbacks"  that  they  might  ship 
the  tobacco,  and  dispose  of  it  as  tliey  pleased. 

As  to  the  first  defense,  as  it  appears  from 
the  averments  of  the  plea  on  this  behalf  that 
the  pleadings  in  the  case  In  which  the  Judg- 
ment was  rendered  on  their  face  showed  the 
company  entitled  to  judgment  for  only  $315, 
the  error  for  rendering  Judgmeut  for  more 
than  that  sum,  whether  the  result  of  fraud 
or  mistake,  was  correctible  by  motion  in  that 
case.  A  demurrer  to  this  plea  was  therefore 
properly  sustained. 

When  the  case  was  called  for  trial,  the  ap- 


pellant Booght  a  oontlnufuice  by  reason  of 
the  absence  of  a  witness,  for  whom  o  subpcena 
had  been  Issued,  as  soon  as  practlcatde  after 
learning  ot  his  testimony,  by  whom  he  averred 
he  could  prove  that,  shortly  after  levj  oi> 
tobacco,  the  Loaderbacks,  with  the  advice  and 
direction  of  company's  attorney,  hod  shipped 
and  disposed  of  the  property,  under  agree- 
ment that  the  company  was  to  make  the  mon- 
ey due  it  out  of  the  appellant,  as  surety  in  the 
bond.  His  motion  (or  a  continuance  was 
overruled,  and,  after  hearing  stich  testimony 
as  he  had  to  offer,  the  court  peremptorily  in- 
structed the  Jury  to  find  against  him.  The 
testimony  Introduced  by  the  appellant  suh- 
stantlally  sustained  the  averments  of  his  plead- 
ings, and  was  short  of  doing  so  fully  only  in 
falling  to  show  any  actual  connection  th» 
company  or  Its  agent  had  with  the  shipment 
and  sale  of  the  tobacco.  It  was  precisely  on 
this  point  the  absent  witness  would  liave 
qwken,  and.  In  our  opinion,  oi^rtmilty  should 
have  been  afforded  to  get  this  testimony.  Be- 
sides, It  sufficiently  appears  that  enough  to- 
bacco apparently  belonging  to  the  defendants 
In  the  execution  bad  been  levied  on  to  sat- 
isfy the  company's  debt;  and  while  the  com- 
pany, without  Issuing  the  executl(ui,  might 
have  looked  to  the  bond  alone,  It  could  not 
without  good  reason  abandon  the  levy,  and 
discharge  the  Uen,  to  the  Injury  of  the  surety, 
and  especially  could  not  advise  or  aid  the 
debtor  to  make  way  with  the  property.  It 
was  said  of  a  somewhat  similar  state  of  case. 
In  Dills  V.  Cecil,  4  Bush,  5S0,  that,  althou^ 
the  plaintiff  might  have  maintained  an  action 
on  the  bond  without  Issuing  any  execution, 
yet.  having  chosen  to  Issue  one,  a  resulting 
lien  on  the  debtor's  property  Inured  to  the 
surety  on  the  bond  by  subrogation;  and  by 
thus  tying  the  surety's  bands  by  the  executltn 
and  Its  lien,  and  then  discharging  that  Ilea, 
the  plaintiff  exonerates  the  surety. 

If,  In  fact,  some  one  other  than  the  Loud- 
erbacks owned  this  tobacco,  or  had  valid  liens 
on  It  for  Its  value,  so  that  an  attempt  to  sut>- 
ject  It  to  the  company's  debt  must  have  proven 
futile,  there  was  good  reason  for  abondonlnir 
the  levy;  but  these  facts  must  be  mode  to 
appear.  As  the  case  stood  when  the  defend- 
ant closed  his  testimony,  there  was  sufficient 
evldeuce  to  support  a  verdict  for  the  defend- 
ant, and  it  was  error  to  Instruct  peremptorily 
for  the  plaintiff.  The  judgment  is  reverseil 
for  a  new  trial,  on  principles  oonsistent  with 
this  opinion. 


WELCH  T.  NATIOXAL  CASH-REGISIOT 
CO. 

(Court  of  Appeals  of  Kentucky.   Jan.  20, 
1S98.) 

CSAnSL  HOBTOAOES— PCBCHASB  WIIHODT  NOTICB 
OF  nNRECORDBD  MORTOAOB. 

1.  An  unrecorded  mortgage  cannot  affect  a 
pnrcfaascr  for  value  who  aaa  acquired  title 
without  notice  ot  its  existence. 

&  A  contract  for  the  sale  of  pwsonal  pnvolr. 
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-whereby  it  ia  agreed  that  the  title  shall  remain 
in  the  MeUor  until  the  price  ia  paid  ia  full,  ia 
only  a  mortgn£e.  - 

Appeal  from  circuit  court,  Madison  county. 

no  be  ofttclaUr  reported." 

Action  by  the  National  Ckab-KeglateK  Gom- 
poDT  agftlDBt  F.  We^erser  to  torecioae  a 
chattel  mortgage.  Judgment  fbretdoalng  the 
mortgage,  and  8.  B.  Welch,  Jr.,  who  was 
made  a  party  and  asserted  claim  to  the  mort- 
gaged property,  appeals.  BeTcrsed. 

T.  J.  Coyle,  for  appellant  W.  S.  Moberly, 
for  appellee. 

Wmi-E,  J.  In  May,  18»4,  the  appellee, 
the  Natioual  Cash-Register  Company,  sold 
to  F.  Weekerser,  a  cash  rt'gfstor  at  the  price 
of  $200,  of  which  sum  $30  was  paid  cash, 
and  for  the  balance  due  notes  were  executed, 
payable  monthly,  two  of  which  notes  were 
paid.  In  the  order  for  the  machine,  which 
was  signed  by  Weekerser,  there  appears  this 
cla.nse:  "It  is  agreed  that  the  title  of  said 
casta  register  shall  not  pass  until  the  same 
Is  paid  for  In  full,  and  shall  remain  your 
property  until  that  time."  This  order  bears 
date  May  18,  18&1.  The  notes  executed  for 
the  deferred  i>aymeuts  ou  the  machine  all 
bear  date  of  June  4,  1S04.  In  December, 
ISS^  appellant  purchased  the  cosh  register 
from  Weekerser,  and  at  tliat  time  paid  for 
same  the  agreed  price,  $150,  and  was  In  the 
possession  of  same  when,  on  March  IB,  ISOG. 
appellee  brought  suit  against  Weekerser, 
seeking  to  foreclose  Its  mortgage  on  the 
cash  register  which  by  the  order  It  claimed 
to  have.  After  the  original  petition  was 
filed,  an  amendment  was  filed  making  appel- 
lant a  party,  allegtaig  that  he  had  bought  or 
come  Into  possession  of  the  cash  register 
with  full  knowledge  of  appellee's  rights,  and 
asked  that  appellant  be  compelled  to  pro- 
^nce  the  cash  register,  and  for  an  enforce- 
ment of  the  mortgage  lien.  Appellant,  by 
answer,  averred  that  he  owned  the  cash  reg- 
ister, and  bad  bought  it  from  Weekerser,  and 
denied  that  be  had  any  knowledge  or  in- 
formation that  appellee  had  any  Hen.  but 
arowed  that  he  had  made  Inquiry  at  the  time 
of  purchase,  and  was  Informed  there  was 
no  lien;  pleaded  that  the  written  order, 
which  appellee  asserted  to  be  a  mortgage, 
was  never  recorded  or  proven  or  todged  for 
record  In  Madison  county  or  elsewhere,  but 
said  he  (appellant)  was  an  Innocent  purchas- 
er for  Talne.  without  any  notice  of  appel- 
lee's Hen,  either  actual  or  conatmctlTe.  By 
reply  this  was  all  denied,  except  as  to  the 
recording  of  the  contract  The  proof  taken 
was  of  appellant  and  Weekerser,  Xelther 
of  these  witnesses  soy  that  appellniit  had  no- 
tice of  this  Hen  or  dalm  of  appellee,  but  on 
ihe  contrary,  appellant  tesUOea  that  he  made 
mqulry  at  the  time  as  to  whetlier  there  was 
a  Hen.  and  was  informed  there  was  not  any. 
Weekerser  testified  as  a  witness  for  appel- 
lee, and  stated  that  he  told  appellant,  at  the 


time  of  the  sale  to  appellant  that  he  "didn't 
know  of  any  mortgage;  that  he  hadn't  sign- 
ed any,  and  that  there  was  no  mortgage  at 
the  court  house;"  and  this  witness  testified 
that  be  did  not  know'  of  the  clause  in  the 
contract  supra  till  the  day  he  gave  bis  depo- 
sition. Under  this  proof,  and  it  was  all 
there  was.  It  must  be  held  that  appdlant 
was  an  Innffcent  pur^Mser,  without  notice 
of  appellee's  Hen,  and,  as  this  lien  waa  not 
recorded,  it  cannot  be  superior  to  appellant's 
purclmse.  It  Is  well  settled  that  an  unre- 
corded mortgage  cannot  affect  purchasers 
for  value,  who  have  acquired  the  l^al  title 
without  notice  of  Its  exia^nce.  That  con* 
tracts  of  this  kind  are  only  mortgages  is 
equally  well  setUed  In  this  state,  and  was 
BO  held  by  the  circuit  court  in  this  case. 
Wh«efore,  for  the  reasons  given,  the  judg* 
mcnt  subjectlnfT  the  machine  to  sale  is  re- 
versed, and  cause  remanded,  witb  directions 
to  render  Judgment  dismissing  this  action 
in  so  tar  OS  appellant,  8.  E.  Wdcb,  Jr,,  Is 
concerned. 

SMITH  et  al.  v.  HALU 
(Court  of  Appeals  of  Kentucky.   Jan.  HI. 
1898.) 

AfpiawWaivir  or  Ouectioh  to  Fkoobbdiv* 

BT  EXBOUTIOX  Pt'RCUASBB— FbaUDDLBKT 
CONVBTAKCBS. 

1.  Where  land  was  sold  under  execution,  sub- 
lect  to  a  life  estnte,  and  in  a  proceeding  by  the 
pnrrhneer,  under  Ky.  St  S  IGoO,  to  recover  poa- 
aessiou.  the  life  tenant  claimed  also  the  remain- 
der in  fee,  by  purchase  from  the  remaioder- 
man.  she  cannot  make  the  ohjectioa  on  appeal, 
for  the  first  time,  that  plaintiff  conld  not  main- 
tain the  proceeding  before  the  termination  of 
the  hfe  estate. 

2.  A  niotlior's  purchase  of  her  son's  remaiQ- 
der  interest  In  land  in  which  she  held  the  life 
estate  will  not  be  set  aside,  as  fraodolent 
where  her  testimony  as  to  the  sources  from 
which  she  procured  the  money  to  pay  for  the 
sou's  interest  is  corroborated  by  other  witnesses, 
and  no  reason  appears  why  the  son  should  have 
made  a  franduteat  conveyance  to  his  mother, 
as  be  then  owed  only  one  small  debt  to  a  cred- 
itor, who  is  not  complaining. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  lie  officially  reported." 

Proceeding  by  John  Hall  against  Nancy 
Smith  and  J.  C.  Smith  to  recover  poftnesslon  of 
land  sold  under  execution.  Judgment  for 
platntlR,  and  defendants  aiveal.  Keversed. 

D.  C.  Haycraft  and  Marriott  &  Faurest,  for 
appellants.  3.  D.  Irwin  and  B.  L.  Stlth.  for 
appellee. 

PAYX'i'i:it,  J.    In  ISUj  John  IlaU  recovered 
a  Judgment  against  J.  C.  Smith,  and  bad  an 
execution  iiisucd  ttici*Mn,  and  levied  on  ffa  the 
property  of  J.  C.  Smith)  an  undivided  half  of 
ceilaln  lands  In  Hardin  county,  subject  to  the 
life  estate  of  tlie  appellant  Nancy  Smith.  The 
laud  was  sold  under  the  execution.   Hall  be- 
.  came  the  purchaser,  ami  obtained  a  i^erUTs 
{  deed  for  the  land,  and  instituted  this  proccod- 
I  lug,  imder  secilun         I\y.  St,  for  the  possus- 
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slon  of  tbe  land,  which  hod  been  sold  undo* 
tbe  execution.  The  appellant  Nancy  Smith  1b 
the  widow  of  Cephas  Smith,  who  willed  the 
land  to  hec  dorlng  hef  natural  life,  etc.  He 
left  two  children,— J.  C.  Smith  and  an  afflicted 
daughter.  'Jlie  appellant  Nancy  Smith  resist- 
ed the  right  of  Hall  to  recover  the  possession 
of  the  land,  eren  subject  to  her  life  estate. 

I^or  the  first  time  counsel  for  the  appellants 
make  the  question  In  th^  brief  that,  under 
the  section  of  tbe  statute  supra,  the  proceed- 
ings cannot  be  maintained,  becaiue  the  sale 
and  conveyance  were  subject  to  the  Ufe  estate 
of  Nancy  Smith;  hence  no  poswsaicai  could  be 
adjudged  to  the  purchaser.  WItbont  decidtaig 
whether  or  not  the  proceedii^  could  have  been 
maintained  had  the  question  been  raised  In 
the  court  below,  it  is  sufficient  to  say  that  no 
objection  was  raised  to  the  ctiailacter  of  the 
proceeding,  bat,  on  tlie  contrary,'  tlie  response 
to  the  notice  asked  that  tbe  appellant  be  "ad- 
Judged  the  owner  of  the  undivided  one-half  in 
said  land  formerly  owned  by  J.  C.  Smith"; 
and,  for  reasons  whicli  we  will  hereafter  state, 
we  think  the  Issue  which  the  appellant  tender- 
ed In  hes  response  to  the  notice,  and  wtiicb  was 
done  without  ot^ection  to  the  proceeding,  was 
a  waiver  of  any  ri^t  she  may  have  had  to 
question  connection  of  tlie  proceedings.  The 
appellant  Nancy  Smith  avers  that  In  August, 
18^  she  bought  an  undivided  Interest  In  the 
land  from  her  son,  J.  C,  Smith,  and  paid  him 
$1,000  therefor,  and  for  the  land  her  son  gave 
her  a  title,  and  of  which  fact  Hall  had  notice 
at  tiie  time  that  the  land  was  acAA  under  the 
execution.  J.  C.  Smith  testifies  that  his  moth- 
er paid  hUn  cash  for  the  land.  The  mother  tes- 
tifies to  tbe  same  fact  Her  husband  seems  to 
have  died  two  or  three  years  before  the  trans- 
action. She  testified  that  she  had  at  least  fSOO 
in  cash  at  the  time  of  her  husband's  death, 
wbl^  she  had  saved  In  various  ways,— by  sell- 
ing butter  and  eggs,  weaving  doth,  etc.  Her 
testimony  upcm  this  question  la  corroborated 
by  the  evidence  of  three  or  four  witnesses,  who 
testified  that  she  had  money  to  loan,  and  that 
th^  had  borrowed  sums  from  her  at  various 
times;  tiiat  she  and  bar  husband  kept  separate 
pocketbooks,  and  occasionally  discussed  the 
question  as  to  who  was  making  the  most  mon- 
ey. Tbere  Is  testimony  In  the  record  tending 
to  show  that  the  personal  estate  ot  her  husband 
wbldi  was  sold  by  her  amounted  to  four  or 
4ve  hundred  dollars.  The  sum  which  she  bad 
on  hand  at  the  death  of  hw  husband,  and  that 
which  she  obtained  by  tbe  sale  of  personal 
property  which  he  left  her,  would  be  almost 
equal  to  the  amount  which  she  paid  her  son 
for  tbe  land.  The  ai^llee  sought  to  weaken 
the  testimony  by  showing  statements  which 
she  made  in  a  deposition  taken  In  an  action  of 
Settle  Smith  against  J.  C.  Smith,  wherein  the 
plaintiff  therein  must  have  been  seeking  to  re- 
cover alimony.  It  appears  In  ttiat  deposition 
that  she  said  that  her  husband  did  not  leave 
any  money  at  the  time  of  his  deatii.  She  says 
so  In  the  deposition  in  this  case,  and  explains 
the  statement  In  the  former  deposition  which 


makes  her  say  that  she  and  her  husband  had 
no  money  at  his  death.  She  says  that  she  un- 
derstood the  inquiry  to  be  aa  to  whether  hei 
husband  left  any  money  at  his  death.  While 
it  does  not  fully  appear  why  It  was  that  thc 
wife  of  her  son  was  endeavwing  to  find  out 
what  money  she  and  her  hiraband  had  at  tlK>- 
time  of  ills  death.  It  Is  quite  probable  that  theix>^ 
was  an  effwt  made  in  tliat  case  to  show  that 
ber  husband  bad  l^t  money  at  his  death  Id 
which  her  son,  J.  G.  Smith,  had  an  interest. 
If  that  be  true,  ber  explanation  la  quite  rea- 
sonable, as  we  can  see  no  reason  why  the  in- 
quiry hi  that  case  should  have  been  as  to  what 
money  she  possessed  at  her  hustmnd's  dcatli. 
The  principal  testimony  offered  by  the  appellee 
to  Impeach  the  evidence  offered  the  appel- 
lant was  that  of  persons  by  whom  it  was  en- 
deavored to  show  that,  since  the  death  of 
Cephas  Smith,  crops  hal8  been  raised  upon  the 
land,  and  consequently  but  a  small  amount 
could  have  been  raised  by  her  from  the  sale 
thweftf.  This  woman  seems  to  be  old  and 
Ignorant,  and  we  are  not  wlUlng,  in  view  at  the 
testimony  of  bersdf,  corroborated  as  she  Is 
by  others,  to  hold  that  the  transaction  between 
h(»self  and  husband,  as  to  the  land,  was 
fraudulait.  In  fact,  It  does  not  appear  from 
this  record  that  tbe  claim  upon  which  Hall'tt 
Judgment  was  obtained  was  a  liability  against 
J.  0.  Smith.  At  the  time  he  sold  the  land  to 
his  mother,  he  seems  to  have  been  Indebted  In 
the  sum  of  about  $200,  and  this  creditor  is  not 
complaining.  So  far  as  this  record  discloses. 
J.  0.  Smith  bad  no  reason  for  making  a  fraud- 
ulent conveyance  of  his  property  to  bis  mother. 
The  Judgment  Is  reversed,  with  directions  to 
dismiss  the  proceedings. 


JONES'  ADM'R  t.  MOORE. 
(Court  of  Appeals  of  Kentucky.    Jan.  16. 

1898.) 

Tbial—Inbtbuotiohs— Gifts. 

1.  Where  the  evideiice  conclusively  showtMl 
that  a  gift  was  made  and  completed,  an  instruc- 
tion assuming  that  such  was  the  fact  was  not 
prejudicial. 

2.  A  book  of  accounts,  though  not.  per  so. 
evidence  of  indebtedness,  may  be  tbe  subject  of 
a  gift,  and  may  be  recovered  as  such. 

Appeal  from  circuit  court,  Ballard  county. 

"To  be  offlclally  reported." 

Action  by  Frank  Moore  against  S.  K.  Mills, 
administrator  of  R.  A.  Jones,  to  recover  a 
book  of  accounts.  Judgment  for  plaintiff,  and 
defendaiit  appeals.  Affirmed. 

J.  M.  Nichols  ft  Soa,  for  appellant  Bugg  & 
WlckUffe,  for  appellee. 

LBWTS,  0.  J.  Appellee,  Frank  Moore,  an 
infant  suing  by  his  father  and  next  friend, 
brought  this  action  against  S.  E.  Mills,  admin- 
istrator of  R.  A.  Jones,  to  recover  a  book  of 
accounts  aUeged  to  have  been  given  to  him 
by  R.  A.  Jones,  who  was  his  unde.  In  con- 
sideration of  love  and  affection,  and  services 
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rendered,  and  also  the  proceeds  of  acconnta 
collected  by  Mills— part  before  tbe  death  of  R. 
A.  Jones,  and  part  after  Us  death— as  his  ad- 
ministrator.  The  evidence  conclusively  shows 
that  the  fflft  was  made  In  consideration  of  love 
and  affection,  and  we  think  it  satisfactorily 
appears  that  the  gift  was  completed  by  deliv- 
ery of  possession,  and  acceptance  by  tbe  donee.  : 
Appellant  was  therefore  not  prejudiced  by  the 
asaumption  of  fact  by  tbe  court,  In  an  Inatmc-  ' 
lion  given,  that  the  gift  was  made  and  com-  [ 
pleted.   But,  If  the  conrt  erred  at  aU  hi  that  ' 
Instruction,  It  was  In  tbe  assumptton,  to  the  I 
prejudice  of  appellee,  that  sncb  gift  was  made 
In  contemplation  of  the  death  of  the  donor; 
for,  la  our  opinion,  the  evidence  shows  It  was. 
Instead,  a  gift  Inter  vivos.   However,  treating 
it  as  a  gift  causa  mortis,  as  the  court  seems  to 
have  done,  the  question  was  fidly  submitted  to 
the  Jury  whether  the  donor  subsequently  re- 
voked tbe  gift;  and  upon  that  issue  the  Jury, 
having  evidence  to  support  the  verdict,  found 
in  fhvor  of  appellee,  and  we  have  no  right  to 
disturb  that  verdict. 

Tbe  position  of  counsd,  that  an  account  or 
lioolc  of  accounts  cannot  be  the  subject  of  i 
transfer  as  a  gltt.  Is  untenable;  for,  while  a 
mere  account,  or  even  a  book  of  accounts,  may 
not  be,  i>er  se,  evidence  of  indebtedness  by  the 
person  against  whom  they  are  drawn,  there 
may  exist  a  property  right,  of  an  equltab^  | 
character,  enforceaMe  against  the  debtor  upon 
proof  of  their  correctness,  and  such  property 
right  is  subject  to  transfer,  either  in  writing  or 
hy  parol,  end  either  as  a  gift  or  on  contract. 
Judgment  affirmed. 


sirrroN  v.  horrib. 

(Court  of  Appeals  of  Kentucky.   Jan.  19, 
1898.) 

lV>nn— Oohtbibdtion  bbtwrbh  Joiiit  Waom- 

DOSRS. 

One  who  has  tjeeu  convicted  and  compelled 
to  pa7  a  fine  nnder  an  indicljitent  charging  aim 
wiui  the  offense  of  "nnlawfully,  willfully,  and 
felonioDSly"  cutting  and  carrying  away  timber 
from  the  land  of  another  cannot  compel  contri- 
bution from  one  fnxn  whose  land  he  had  un- 
dertaken  to  cut  timber,  and  who  pointed  out  as 
a  part  of  his  boundary  the  land  in  question,  as 
thne  can  be  no  contribution  between  joint 
wrongdoers,  where  the  person  who  seelcs  to 
compel  contribution  knew,  or  must  be  presumed 
to  have  kiu)wn,  that  the  act  was  unlawful. 

Anwal  frmn  drcuit  court.  Nelson  county. 

"To  be  officially  reported." 

Action  by  Hairy  M.  Sutton  against  Qeacge 
W.  Morris  to  recover  on  a  contract.  Judg- 
ment tor  defendant  on  a  counterclaim,  and 
plaintiff  appeals.  Reversed. 

Lafe  S.  Pence,  for  aiipellant.    John  S.  Kel- 
ley,  for  appellee. 

PATNTER.  J.   This  action  was  instituted  by  j 
the  appellant,  Sutton,  against  tbe  appellee. 
Morris,  to  recover  on  a  conti-act  which  the  par- 
ties bad  made,  by  which  Sutton  sold  to  Morris 
certain  saw  timber  on  SOU  aci-es  of  "Knob 


land,"  which  Morris  was  to  cut,  haul,  and  saw 
Into  lumber,  and  for  wblch  he  was  to  pay  Sut- 
ton 20  cents  per  100  feet  The  aroellee,  Mor- 
ris, pleads  a  counterclaim,  which  is  all^^  to 
be  the  result  of  a  wrong  of  Sutton.  It  Is 
claimed  by  Morris  that  undw  the  contract 
SiiTton  was  to  point  out  to  the  hands  whom 
Morris  might  send  to  cut  the  timber  tbe  bound- 
ary to  bis  Idnd;  and  that  Sutton  pointed  out 
the  boundary  In  such  a  way  as  to  indude  part 
of  the  land  of  Ida  Gaddle.  from  which  appel- 
lee's hands  cut  and  removed  timber,  for  the 
cutting  and  removal  of  which  tbe  appellee 
was  Indicted  In  tbe  Marlon  drcuit  court,  con- 
victed, and  fined  fifty  dinars,  and  was  ad- 
Judged  to  pay  twenty-odd  dollara.  Besides,  he 
vras  compelled  to  pay  expenses  and  attorney's 
few  in  the  defense  of  the  prosecution.  It  Is 
claimed,  by  reason  of  Sutton's  act  as  described, 
the  plaintiff  was  damaged.  In  the  manner  todl- 
cated,  $125,  and  he  [deads  this  alleged  dam- 
age as  a  counterclaim.  It  la  plain,  to  consti- 
tute a  counterclaim  under  section  96,  Oiv.  Code 
Prac.  that  two  things  must  exist:  (1)  A  caust' 
of  action  in  fovor  of  tbe  defendant  against  the 
plaintiff;  (2)  that  It  arises  out  of  the  contract 
or  transaction  stated  In  the  petition  as  the 
foundation  of  plaintiff's  demand,  or  which  Is 
connected  with  the  subject  of  the  action.  It 
Is  the  first  condltitm  stated  which  we  will  con- 
sider. If  no  cause  cf  action  exists  In  favor 
of  the  defendant  against  the  plaintiff  upon  th<> 
fttcts  stated,  it  Is  needless  to  Inquire  as  to 
whether  the  alleged  cause  of  action  arises  oift 
of  the  contract  stated  in  the  petliioii.  It  is 
the  general  mie  that  the  right  of  contribution 
does  not  exist  bptween  wrongdoers.  This  prin- 
ciple was  recognized  to  t>e  true  In  Minnis  v. 
Johnson,  1  Duv.  171.  The  subject  is  not 
elaborated  In  that  opinion.  It  Beems  that  this 
mle  should  tte  confinpd  to  cases  where  the  per- 
son who  seeks  to  compel  contribution  knew,  or 
must  be  presumed  to  have  known,  that  the  act 
was  unlawful.  Where  there  has  been  an  In- 
tentional violation  of  law,  or  where  tbe  wrong- 
doer Is  presumed  to  have  known  that  the  act 
Is  unlawful,  no  right  of  contribution  existed. 
It  was  said  In  Jacot)s  v.  Pollard,  10  Cush.  287: 
"No  one  can  be  permitted  to  relieve  himself 
from  the  consequences  of  bavin?  Intentionally 
committed  an  unlawful  act  by  seeking  an  in- 
demnity or  contribution  from  those  with  whom, 
or  by  whose  authority,  cuch  unlawful  act  was 
committed.  But  justice  and  sound  policy,  up- 
on which  this  salutary  rule  Is  founded,  alike 
require  that  It  should  not  be  extended  to  cases 
where  parties  have  acted  In  good  faith,  with- 
out any  unlawful  design,  or  for  the  purpose  of 
asserting  a  right  In  themselves  or  others,  al- 
though they  may  have  thereby  Infringed  upon 
tbp  legal  rights  of  third  persons.  It  is  only 
whou  a  person  knows,  or  must  be  presumed  to 
know,  that  his  act  was  unlawful,  that  tbe  law 
will  refuse  to  aid  liiin  In  seeking  an  indemnity 
or  eontributiou.  It  is  the  unlawful  intention  to 
violate  another's  rights,  or  a  willful  Ignorance 
and  disregard  of  those  rights,  which  deprives 
a  party  of  his  legal  remedy  In  ^uch  cases." 
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We  bare  been  unable  to  find  any  case  whcnd 
the  same  question  was  involved  as  in  tills  case. 
We  are  of  the  opinion  that  the  party  Is  pre- 
sumed to  know  the  penal  and  criminal  laws  of 
the  state.  Although  the  information  which 
Morris  may  have  obtained  from  Sutton  would 
not  justify  him  In  wrongdoing,  but  as  he  has 
beoi  adjudged  guilty  as  a  wrongdoer,  it  seems 
to  us  that  he  has  no  cause  of  action  against 
Button  for  tbe  losses  which  he  sustained  by 
treason  of  his  prosecution  and  conviction.  Tbe 
Indictment  under  which  MoitIb  was  convicted 
charged  that  he  did  "unlawfully,  willfully,  and 
feloniously  cut  or  saw  down  and  carried  away 
a  lot  of  timber"  growing  upon  tbe  lands  of 
Oaddle.  W'e  think  his  conviction  precludes 
him  allying  and  showing  that  It  was  by  the 
■authority  of  Sutton  that  be  committed  the  of- 
fense  chafed  In  the  liidlctmeat.  Tbe  policy 
«C  the  law  is  to  refuse  redress,  by  way  of  con- 
tribution, to  wrongdoers;  and,  it  seems  to  us. 
to  allow  tbe  appellee  to  maintain  Ills  counteir- 
«lalm  for  contribution  on  account  of  the  flue, 
the  cost  of  tbe  prosecution,  and  cost  of  bis  de- 
fense, which  he  was  compelled  to  pay,  would 
be  violative  of  tbe  rule  which  denies  redress 
to  wrongdoers.  In  so  far  as  tbe  Instructions 
permitted  the  jury  to  allow  Morris  tbe  dam- 
age resulting  from  the  flue  assessed  against 
him,  the  cost  recovered  against  hbn  in  the 
proBccutlon,  and  the  expenses  whtcb  he  bad 
paid  In  the  defense  of  It.  they  were  erroneous. 
The  court  erred  In  dischaif^ng  tbe  attachment, 
■on  the  face  of  the  paiwrn.  as  it  t^pears  the 
necessary  allegatl<ma  were  made  to  cmtttle  tbe 
plaintiff  to  an  order  of  attachmeat  tbe  Judg- 
ment Ifl  tevened. 


BEDiLEIX  et  al.  v.  JOHNS  et  sL 
(Court  of  Appeals  of  Kentucky.    Jan.  12, 

#ftiUD8,  Statdti  or— PAirr  Pxrvorhanoi— Base* 
MBKxa— Rbsbrvatioh  ik  Favob  ov 

STBAXOSa  TO  DCBD. 

1.  W.  conveyed  land  to  K..  rescrrlng  a  pass- 
way  for  the  benefit  of  B.,  pureuiint  to  a  parol 
agreement  therefor.  Soon  thereafter  B.  exe- 
cuted a  deed  to  W.,  relingnishlng  ■  certain 
other  right  of  wsy  in  coQaideration  of  the  pnas- 
wny  thus  reserved;  nnd  there  was  an  actual 
oppning  and  dedicntinn  of  the  reserved  passway, 
and  an  actual  nser  thereof  by  B.  for  same  eight 
years.  BeM,  that  thoUfCh  the  reservation,  by 
reauon  of  tbe  fact  that  it  was  to  a  stranger  to 
the  deed,  may  not  have  been  effective,  yet  as 
the  Bubspqiient  conveynnce  by  B.  tn  W.,  of 
which  K.  had  notice,  ninst  be  regarded  as  a 
part  of  the  aame  transaction,  it  was  aach  a 
part  perfurmauce  of  the  parol  contract  for  a 
riirlit  of  way  as  to  take  it  out  of  the  statute  of 
fra  nils. 

2.  A  rlpht  of  way  granted  in  eonalderatiou  of 
the  relinquishment  of  another  right  of  way, 
which  was  in  fee,  will  be  presumed  to  be  also  In 
fee. 

8.  TTnder  Ky.  St.  fi  2342.  providing  that,  "un- 
less a  different  purpose  nppoar  by  express  words 

or  neoi'Ksary  inference,  ovory  estate  in  liiud  ere- 
uted  by  deed  or  will,  willmut  words  of  inher- 
itance, shall  be  deemed  a  fee  simple  or  such 
other  ewtnte  as  the  grantor  or  testator  bad  pow- 
er to  dispose  of."  a  right  of  way  in  fee  may  be 


reserved  without  the  use  of  words  of  inherit- 
ance. 

Appeal  from  circuit  court,  Jefferson  county. 

"To  be  ofllcially  reported." 

Action  by  A.  Kahlert  against  Jacob  Johns 
and  others  to  enforce  a  vendor's  lien  on  land. 
Margaret  Belnleln  and  others,  who  were  made 
defendants,  asserted  a  claim  to  a  right  of  way, 
whteta  was  denied,  and  they  appeal.  Reversed. 

Xewton  O.  Rogers,  for  appeUonts.  William 
Furlong  and  Alex.  O.  Barret,  tor  appdleea. 

DU  REIiLB,  J.  It  appean  tmm  the  jdead- 
ISffs  tlut  at  the  beginning  of  IfiSO  WiUlam  R. 
Brown  and  tbe  Savings  Bank  of  LoulaviUe 
were  the  Joint  ownen  In  fee  of  a  tract  of  some 
166  acres  In  Jefferson  county,  west  of  I^ouia- 
vllle,  fronting  on  the  Ohio  river.  The  savings 
bonk  having  assigned  to  St^iben  E.  Jonea,  tbe 
property  was  divided  Into  lots,  as  shown  upon 
«  plat  on  file  In  the  case;  and  on  February  25, 
1888,  Brown  and  wife,  the  savings  bank,  and 
the  assignee  conv^ed  in  fee  to  John  G.  Beln- 
leln a  lot  (numbered  9)  wbldi  fronted  on  the 
Ohio  river;  and  as  tbla  lot  was  comidetely  cut 
off  from  any  public  road  by  tbe  renuininy;  lots 
composing  the  lIMi-acte  tract,  and  tbe  lands  of 
adjoining  property  btridera,  tbe  grantee.  In  com- 
mon witb  the  ownen  of  lots  Hot.  6  and  8  on 
tbe  put,  was  given  an  outlet  or  roadway  30 
feet  wide,  mnnliv  In  a  southerly  direction 
from  the  comer  of  lot  No.  8,  and  between  lots 
6  and  8,  and  called  "Road  A."  The  appellees 
are  Qie  widow  and  bdra  of  Belnleln,  who  died 
fn  1884.  On  December  20,  1880.  the  aame 
grantors  conveyed  to  appellee  Kahlert  about 
36  acres,  being  part  of  lot  Xo.  0,  before  »f err«t 
to;  the  deed  containing  this  recital,  after  re- 
ferring to  the  Belnleln  tract;  "An  oatlert  or 
passway  30  Ceat  wide,  leading  tlom  B^leln's 
UHtheaat  comer  aloi«  tbe  original  Ueciwetber 
and  Newman  line,  *  *  *  is  reserved  as  an 
ontlet  fbr  aald  BaliUeln;  also,  another  outlet  or 
pas3way,  30  feet  wide.  •  •  •  la  reserved  as 
an  otitlet  or  passway  for  aald  Dlenea  and  said 
Kahlert."  The  Belnleln  ouUet  referred  to 
above  will  be  colled  "Road  B."  The  DIenes 
and  Kahlert  tracts  bad  also  been  lefetred  to. 
It  would  seem  that  an  agreement  between  the 
grantors  and  Belnlebi  had  been  reached. In  re- 
gard to  the  latter's  outlet  before  the  necuthm 
of  tills  deed;  for  soon  after  Its  execution  a 
deed  was  executed  by  Bebileta  and  .wife  to 
those  grantors,  reciting  that  the  first  parties, 
"for  aod  In  co&8ld««tlon  of  laying  off  and  ded- 
icating an  avenue  80  feet  wide  from  their 
Dorthenst  comer  along  tbe  orlglnBl  Meriwether 
and  Newman  line  [describing  Boed  B],  as  de- 
scribed In  a  deed  from  seooad  parties  to  A. 
Kahlert  dated  December,  1888,  by  these  pres- 
ents do  relinquish,  grant,  and  convey  to  the 
said  second  parties  all  their  interest,  right,  and 
title  In  and  to  a  certain  30-foot  avenue  [de- 
8crn)lng  Bond  A];  said  road  or  30-foot  avenue 
being  included  in  the  conveyance  from  said 
second  parties  to  said  first  party,  aa  evideDC\>«I 
by  deed  recorded  In  Deed  Book  200,  page  lOS: 
Ibis  llv-l'oot  avenue  being  of  00  further  use  to 
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said  Belnleln  ilnce  tbe  aboTe-named  aTenae 
from  Belnleln'a  nortbeast  corner  [Road  B]  was 
laid  out  and  dedicated  to  Ills  nse."  On  Sep- 
tember 21,  1802,  KaUert  wild  to  appellee  Hll- 
lerlcb  (the  deed  being  ezecnted  to  Hlllerlch's 
dangliter,  Mrs.  Jobns)  the  northeni  part  of  the 
lot  pnrchased  by  him.  along  the  northern  edge 
of  which  ran  Road  B.  Kahlert  brought  suit 
to  enforce  his  lien  tor  the  note  for  the  second 
deferred  payment,  and  made  the  ai^lants 
parties  defendant;  stating  that  they  claimed 
an  Interest  In  Qte  property,  and  callli^  on  them 
to  set  up  what  Interest.  If  any,  they  had.  HU- 
leridi  answered,  adnUttli^  the  execution  of 
the  notes;  stating  that  the  deed  oonUUned  a 
coreoant  of  good  title  to  the  entire  tract,  In- 
dndlng  Road  B;  averring  that  appellants 
claimed  a  right  of  way  over  a  strip  30  feet 
wlde^  and  extmding  the  whole  length  of  Oie 
tract;  and  praying  that,  if  the  court  adjudged 
■aid  rl^t  of  way  to  exist,  he  sbonld  be  allowed 
a  credit  on  the  note  for  wbaterer  land  might 
be  adjudged  to  aniellanta,  or  whaterer  int^ 
eat  the  court  might  hold  them  entlQed  to.  Ap- 
pellants, by  an  answer  ai^  amended  answer, 
counterclaim,  and  cross  petition,  alleged  the  nn- 
controrerted  facts  before  recited;  that  their 
deed  r^lnqnlahing  their  rli^t  of  way  over 
Boad  A  was  ezecnted  for  and  In  consideration 
that  Brown  and  Jones,  aa  assignee,  would  lay 
off  and  dedicate  Road  B;  and  that  the  latter 
parties  did  lay  off  and  dedicate  the  said  avenue 
30  feet  wide,  but  that  Kahlert  bad  conreyed  a 
part  of  hla  tract  to  Mrs.  Johns,  tbe  dau^ter  of 
HillericSi,  Gonv^ng  by  metes  and  bounds  a 
tract  embracing  the  80-foot  right  of  way.  And 
tbeae  fiicts  are  pleaded  as  an  estoppel  against 
the  appelleea.  It  was  further  allied  that  Beln- 
leln  used  and  exercised  and  remained  In  fitie 
fun  enjoyment  of  the  right  of  way  orer  Road 
B,  as  appurtenant  to  his  lot,  until  his  death, 
but  t3iat  file  appelleea  were  Interfering  with  the 
use  of  BOdi  right  of  way  by  tbe  aiq^dlanta.  A 
demurrer  to  the  answer  and  cross  petition  was 
sustained,  and  a  second  amendment  was  filed, 
alleging,  among  otlier  things,  that  ever  since 
December  20,  1886,  the  date  of  the  deed  to 
KaUert,  tbe  appdlants  had  an  outlet  and  pas- 
sageway over  tbe  lands  of  Kahlert  (Road  B), 
and  that  tbey  bad  not  at  the  ttme  of  the  tiling 
of  this  action,  or  before,  an  outlet  or  paasage- 
wny  over  or  through  any  other  lands  joining 
their  lands,  except  by  Road  B,  over  tiie  lands 
of  Kahlert  A  motion  to  atrike  oot  this  second 
amendmait  was  sustained  upon  the  ground 
that  the  words  **or  before"  were  contradictory 
of  tbe  averments  of  the  original  answer  and 
the  first  amendment,  which  showed  that  they 
bad  once  bad  an  outlet  via  Bead  A;  and  the 
roort  was  of  opbilon  that  thexemali^w  of  the 
second  ammdment,  aft»  striking  oat  these 
wiffds,  was  demmrable^  and,  fluief  ore^  that  tbe 
motion  to  strike  out  tbe  whole  amendmait 
should  pnvafl. 

It  is  voy  earnestly  Insisted,  and  with  great 
abow  of  anOkority,  that  an  easement  cannot  be 
created,  except  by  deed,  or  prescription 
44  S.W.-9 
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wblch  presumes  a  deed;  that  Belnleln,  not 
having  beoot  a  party  to  the  deed  relied  on  (the 
deed  to  KahlorQ,  could  take  no  present  inters 
eat  under  It;  that  a  reservation  In  a  deed  can 
only  be  to  the  grantor,  and  not  to  a  third  per- 
son; that  there  were  no  words  of  limitation  In 
tbe  reserratlon  In  the  Kahlert  deed,  and  there- 
fore It  could  not,  even  If  otherwise  valid,  have 
given  Belnleln  a  right  of  way  beyond  the  term 
of  bis  life:  and  that  the  statute  of  frauds  ap- 
plies to  the  creation  of  easements,  and,  as 
Kahlert  did  not  sign  the  deed,  be  Is  not  bound 
by  the  reservation.  It  may  be  admitted  that 
at  common  law  a  reservation  In  a  deed  Is  al- 
ways of  a  thing  not  In  esse,  but  newly  created 
or  reserved  out  of  the  land  or  tenement  de- 
mised (Co.  Utt  47a),  and  also  that,  an  ease- 
ment being  an  Interest  In  land,  a  parol  con- 
tiaet  creating  It  la  Invalid,  under  the  atatute- 
of  frauds,  unless  such  a  part  performance  la 
shown  as  to  take  ft  out  of  the  statute.  Rob- 
inson V.  ThrailklU.  110  Ind.  117,  10  N.  B.  647;^ 
millon  V.  Orodfc,  11  Bush,  321;  Barnes  v. 
Beverley  (Ky.)  K  S.  W.  174.  The  commoi»> 
law  doctrbie  was  Uiat  a  reservation  was  egual 
to  a  grant  (Seymour  v.  Oowtenay,  5  BurrowSr 
2814),  and  that  It  vested  In  a  grantor  a  new 
right  or  mtereat,  not  before  existing  In  talm 
(Asbcraft  v.  RaUroad  Go.,  SO  Am.  B^.  672). 
This  being  the  original  doctrine  aa  to  Indent- 
ures, the  reservation  being  construed  as  a 
counter  grant  by  the  grantee  to  tbe  grantor  1b 
tbe  deed,  the  same  result  followed  in  the  case 
of  a  deed  poll,  as  the  acceptance  of  it  waa 
held  to  bind  the  grantee  to  tbe  covenants  con- 
tained theretai.  From  tbls  It  resulted  that  tbe 
English  doctrine,  In  accordance  with  the  Idea 
that  tbe  reaervatlon  of  an  easement  Is  a  grant 
permitted  an  Indenture  by  A.  and  B.,  granting 
lands,  to  reserve  to  A.,  B.,  and  O.  a  right  of 
way  wet  them  Wlckham  v.  Hawker,  7 
Mees.  &  W.  76.  But  In  this  country  It  Is  true 
that  the  old  rule,  that  the  lessor  cannot  re- 
serve to  anoth«  than  himself  (Co.  Lttt.  47a), 
has  been  Allowed,  .and  It  has  been  held  that  a 
reauvation  must  be  to  tiie  grantor.  In  re 
Young's  Petition.  11  R.  I.  686.  It  may  be 
fre^  conceded  that  it  is  tbe  general  rule  In 
this  country  that  a  reaervatlon  cannot  be  to  a 
person  no£  a  party  to  the  deed,  and  that  such 
a  reservation  to  a  Oilrd  person  Is  void.  Horn- 
beck  V.  Westtwook,  0  Johns.  78.  But  In  this 
case  we  have  an  averment  of  an  actual  open- 
ing and  dedication  of  the  passway,  an  actual 
user  thereof  for  some  eight  years,  and  an  ac- 
tual conveyance  of  a  valuable  easement  in 
consideration  of  tbe  right  of  -way  supposed  to 
be  thoet^  obtained.  Admitting— although  it 
seems  to  us  the  English  doctrine  upon  the  sub- 
ject is  the  more  logical— thiU  the  reservation, 
to  be  effective,  could  only  be  to  the  grantor  In 
tbe  deed,  nevertheiesa  the  reservation,  though 
not  cap^e  of  passing  title  to  a  third  person, 
may  be  sufficient  to  gl^  notice  of  his  dalms. 
Iron  Oo.  V.  Reymert,  46  N.  T.  707.  And  It 
seems  to  us  that  thoui^  the  conrideratlon,  vi& 
the  execution  of  the  deed  by  Belnleln  and  wife 
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to  Brown  «t  at„  rellaqalshlng  tbeir  rights  over 
Bold  A.  iraa  executed  about  a  mouth  and  a 
half  after  the  deed  to  Kahlert,  It  must  tw  pre- 
sumed, under  the  circumstances  alleged  In  the 
answer  and  counterflalm  as  amended,  that  It 
was  part  of  me  transaction,  of  which  Kahlert 
had  notice,  and  snch  a  part  performance  of 
the  parol  contract  for  a  I'lgbt  of  way  as  took 
It  ont  of  the  statute  of  frauds.  Beservatlons 
of  rights  to  open  highways  hare  been  held 
ralld,  and  to  retain  In  the  fEi'antor  the  power  to 
dedicate  such  highways  to  the  public.  Hart 
r.  Connor,  2a  Conn.  331;  Dunn  v.  Sanfonl,  61 
Conn.  443.  And  It  has  been  held  that  the  ac- 
ceptance of  a  deed  containtaig  a  reservation  In 
fATor  of  a  third  iwriiiou  will  preclude  tbe  gran- 
tee's Interfering  with  such  third  iwnion's  ex- 
ercise of  the  right,  although  the  exception  may 
not  convey  any  right  to  the  third  person. 
Hodge  T.  Boothby.  4S  Me.  6&  Moreover,  In 
one  Kentucky  case— <ilbEon  t.  Porter  (Ky.t  ir> 
S.  W.  871— the  English  doctrine  appears  to 
be  recognized,  that  an  easement  may  be  creat- 
ed In  fiivor  of  u  stranger  \iy  res^erratUm. 

The  ivmalutng  question  newHsiiry  to  the  de- 
dsion  of  this  ease  Is  the  contention  tliat,  there 
being  no  woi-ds  of  limitation  In  the  reserva- 
tion, it  could  not,  even  if  otherwise  valid,  luive 
given  BelulelQ  a  riglit  extending  beyond  bis 
lifetime.  Assuming  that  the  right  does  not 
depend  upon  the  deed  to  Ktililert,  but  uiwa  the 
agreement  averred  between  Brown  et  al.  and 
Beiuk'Ln.  It  being  undoubtedly  a  fact  that  the 
eflseincnt  which  Belnlein  reliminished  as  a  con- 
slileratlon  for  the  easement  to  be  obtained  by 
hlni  ym»  an  easement  in  fee.  appurtenant  to 
bis  lot.  the  pivsuniptiun  would  be  that  the 
easement  he  then  acqulrtHl  was  also  In  fee. 
all  the  clrcum-sinnces  being  coosldcrvd.  But 
if.  In  Uxln;;  the  duration  of  the  easemcut,  we  | 
are  miulred  to  look  to  the  woi'ds  of  iletfcription 
In  the  Kahlert  deinl.  we  llnd  that  where,  under 
a  statute,  technical  words  of  inheritance  are 
not  netvK:»ry  to  convey  the  fee,  a  rl^ht  of 
way  lu  fee  may  be  reservf^d  without  the  use 
of  the  word  "heirs."  Karmnlier  v.  Krotz.  18 
Iowa.  3r>9.  And  our  statute  (section  2342.  Ky. 
8t.)  provides,  under  the  title  "I^nds,"  that, 
"unless  a  different  purpose  appear  by  exiiress 
words  or  necctsKai-y  inference,  every  estate  in 
land  created  by  deed  or  will,  without  words  of 
Inheritance,  shall  'be  deemed  a  fee  simple,  or 
such  other  estate  as  the  grantor  or  testator 
had  i)ower  to  dispose  of."  And  the  great 
weight  of  authority  Is  that  words  of  Inlierlt- 
aiice  luv  not  necestutry  to  the  creation  of  an 
easenicuT  iu  ft>e.  Earl  of  Cardigan  v.  Armit- 
age.  2  Bnru.  &  C.  197;  Emerson  v.  Moouey, 
50  X.  II.  315;  Babcock  v.  Latiemer,  30  >Ilnn. 
417,  15  N.  W.  089;  Bmr  v.  Mills,  21  Wend. 
290. 

We  concur  Jn  counsel's  contention  that  the 
rule  Is  that,  in  order  to  give  a  right  of  way  ex 
necessitate,  the  necessity  therefor  must  exist 
at  the  time  of  tbe  grant.  Judgmcni  revoi-scd. 
flQd  cause  remanded  for  furtlier  piuct'edings 
consistent  with  this  opit^ou. 


8CHMIDT  T.  LOUISVILLE.  C.  A  L.  RT. 
CO.  et  al. 

(Oourt  of  Appeals  of  Kentucky.    Jan.  14, 
1808.) 

EQi'irr  Pkactice— LiABiuTT  of  Assioser  Who 
HAS  Dbfbndbd  Suit  ik  Navb  of  Absivnor. 
In  an  action  against  the  L.,  C.  &  L.  Ry. 

Co.  to  subject  to  piaintiBTs  clnim  the  net  profits 
mnde  on  business  fomiiis  to  Uefoudant's  liiif 
ovpr  tlie  line  of  a  road  which  was  leased  by  de- 
fendant, the  amount  of  such  net  profits  h«v- 
iug  been  ascertained,  and  defendant's  liabil- 
ity detoriiiiued,  plaintiff  filed  an  affidavit  slat- 
ing that  the  L.  &  N.  R.  Co.  had  operated 
the  defendant's  line,  as  well  as  the  leased 
line,  by  virtue  of  the  sale  to  it  of  defendant's 
propertv  snd  the  assignment  of  the  lease,  hud 
received  the  net  profitsi  in  question,  and  had  de- 
fended the  suit  in  the  name  of  defendant,  and 
was  a  real  defendant  in  the  notion.  Hrfd  that, 
assuming  the  statements  of  tlie  afUdavit  tu  be 
true,  the  L.  &  X.  R.  Co.  may  in  the  same  suit 
be  I'ompeiled  to  pay  over  to  plaintiff  the  net 
pmfits  in  question. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty. 

"To  be  otttcially  reported." 

Action  tty  Adolph  L.  Schmidt  against 
Louisville,  Ciucinn.-iti  &  T^exington  Railway 
Company.  Jmlgmeiit  denying  a  rule  against 
the  luouisvillo  &  Xashville  Railroad  Compa- 
ny to  require  It  to  pay  into  court  certain 
pi-oflts  in  salisrHetlou  of  plaintiff's  claim, 
and  plahitlft  appenK  Reversed. 

Slmrali,  Bodley  &  Doolan,  Pirtle  &  Trabue. 
and  Wm.  S.  I'vyor.  for  appellanL  Helm  & 
Biuce,  for  appellees. 

DU  RKLIJ-:.  J.  This  case  has  been  to  this 
court  upon  three  former  apiKtils.  It  Is  un- 
necessary to  state  the  facts  In  detail  in  this 
opinion,  as  tliey  are  fully  stated  in  the 
opinions  reported  m  95  Ky.  2:^9.  25  S.  \V. 
494.  and  2(i  S.  W.  .~^T.  uuder  the  style  of 
Schmidt  T.  I^uisvlllp  &  X.  R.  Co.,  and  In 
Schmidt  v.  LouIsvUlc:  a  &  L.  By.  €!o.,  re- 
Iiortcd  In  3.")  S.  W.  In  the  former  casi*. 

the  amount  of  net  earnings  resulting  from 
business  coming  to  the  line  of  the  Lonisrlllp. 
ClDciunAti  &  Lexington  Railway  Company 
from  or  over  the  Cumberiaud  &  Ohio  road 
was  ascertained.  In  the  latter  case  the  ques- 
tion was  p<-<ttei>ted  whether  an  amended  pe- 
tition could  lK<  filed  making  the  Lonlsvllle 
&  XnsbvHie  Railroad  Company  a  party  to 
the  suit  After  a  Judgment  bad  been  ren- 
dered against  the  Louisville.  Cincinnati  & 
LexlufTton  Railway  Company,  subjecting  to 
the  claim  of  plaintiflTH  tbe  net  earnings  as- 
ccrtiilncd  to  have  been  made  from  the  biiai- 
ness  before  referred  to;  and  In  that  case  It 
was  held  that  such  petition  could  Dot  tie 
filed,  for  the  reason  and  upon  the  ground 
that,  if  the  Ixiuisvilie  &  Xashville  Railroad 
Company  was  not  a  party  to  the  record,  oor 
bound  by  the  judgment,  it  was  too  late  to 
bring  it  Into  the  litigation,  and.  If  tbe  facts 
stated  In  the  amended  petition  tendered  were 
true,  that  company  was  already  a  party  de- 
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fendant  and  bound  by  the  Judgment.  Upon 
the  retnrn  of  the  ease  to  the  trial  court,  ap- 
ppllants  filed  an  altldaTlt,  stating,  substan- 
tially, the  same  facts  which  had  been  stated 
in  the  amended  iietltion  before  tendered; 
and  upon  that  affidavit,  and  uron  the  wliole 
record,  asked  a  rale  against  the  I^uIsvlUe  A 
NasbTille  Railroad  Company  to  pny  Into 
raurt  the  amount  of  net  earnings  as<.-crtaln- 
ed.  and*  further,  moved  to  refer  the  case  to 
n  commissioner,  to  ascertain  what  net  eni-n- 
iiigs  bad  been  made  subsequent  to  tiie  report 
of  the  commissioner,  which  was  confirmed 
by  the  Judgment  entered  In  pursuance  of  the 
opinion  In  Schmidt  v.  Louisville,  C.  &  L.  Ry. 
Co..  35  S.  W.  135.  In  our  Judgment,  the  qoes- 
tiun  pi'esputed  by  this  appeal  is  one  of  pro- 
f\>duTe.  This  suit  Is  essentially  a  pi-ocetnllng 
in  rem.  to  subject  to  appellant's  claim  the 
net  proflts  made  on  business  coming  to  the 
line  o€  the  Louisville,  Cincinnati  &  Lexington 
Railway  Company  from  and  over  the  Ciim- 
Iterlnnd  &  Ohio.  If  the  averments  of  the 
attidaTlt  are  true,  then  the  Lonisvlile  &  Nnsh> 
viUe  Railroad  Company  operated  the  Cum- 
berland &  Ohio,  ss  well  as  the  Louisville. 
Cincinnati  &  I^xliigton  Railway,  by  virtue 
of  tbe  sale  to  It  of  the  latter's  property,  and 
the  assignment  of  the  lease  and  contract, 
which  It  undertook  to  perrorm.  I'pcelved  the 
net  profits  referred  to,  defended  this  suit 
In  tbe  name  of  the  Louisville,  Cincinnati  & 
Lt'xIn^oD.  and  was  a  i-enl  defendant  In  this 
netion.  Assuming  these  averments  to  >)e 
tme.  the  sole  question  Is  whether  tlie  np- 
pellnnts  are  required  to  bring  a  separate  and 
iiddltlonal  suit  against  the  Louisville  &  Nash- 
ville Railroad  Company,  making  these  aver- 
ments and  setting  up  the  record  In  this  case, 
or  whether  In  this  same  suit  the  question 
limy  be  determlne<l.  upon  response  to  rule, 
whether  or  not  the  Louisville  &  Nashville 
Railroad  Company  was  a  real  defendant  In 
this  action.  After  a  rareful  consideration 
of  this  question.  It  seems  to  us  that  the  ques- 
tion whether  the  Louisville  &  Nashville  Rail- 
road Company  has  had  its  day  In  court  in 
(hl9  suit  can  be  as  well  determined  In  this 
flult  as  la  anothw.  If  the  Louisville  &  Nash- 
ville Railroad  Compnny  Is  a  party  to  this 
suit,  it  is  80  because  it  has.  as  assignee  of 
The  contract  and  owner  of  the  property  of 
the  Louisville.  Cincinnati  &  Lexington  Rail- 
way Company,  obtained  the  net  earnings 
find  conducted  the  defense  of  this  suit;  and 
The  truth  of  these  averments  can  be  ascer- 
tained upon  rule  and  response,  and  the  pay- 
ment of  the  earnings  received  be  compelletl 
as  the  production  of  mortgaged  property 
might  be  compelled  In  ordinary  proceeilings 
to  enforce  Hens.  We  deem  It  unnecessary 
to  consider  the  question  whether  a  personal 
Judgment  could  have  been  rendered  against 
the  Lonisvlile  &  Naahvllle  Railroad  Compa- 
ny, bad  It  been  a  nominal  defendant,  upon 
the  averments  of  the  original  petition.  It  Is 
snfflclent  to  say.  In  passing  upon  the  suffi- 
ciency of  the  affidavit,  as  It  would  be  In 


passing  upon  the  sufficiency  of  a  petition, 
that,  If  the  facts  stated  are  true,  the  Lonis- 
vlile &  Nashville  Railroad  Company  may  be 
compelled  to  pny  over  the  net  earnings 
which  It  has  received.  On  the  other  hand. 
If  the  averments  of  the  affidavit  are  not  true, 

05  counsel  strcnuonsly  Insist,  the  Louisville 

6  Nashville  Company  cannot  be  hurt,  for 
the  truth  can  be  made  to  appear,  and.  if 
that  company  Is  not  a  real  pai-ty  to  the  suit. 
It  Is  not  bound  by  the  judgment.  It  Is 
sought  to  distinguish  this  case  from  the 
Ueckman  Case,  85  Ky.  KIS.  4  S.  W.  S42,  and 
the  Hall  Case,  12  Bush,  ]:u,  upon  the  gronnd 
that  those  cases  were  suits  for  torts  com- 
mitted by  the  Louisville  &  Nashville  Rail- 
road Company,  with  which  no  other  comita- 
ny  was  connected.  In  this  suit  the  com- 
plaint Is  that  net  profits  were  not  paid  over 
to  appellants,  but  withheld  from  them. 
From  the  affidavit  It  appears  that  the  Louis- 
ville, Cincinnati  &  Lexlugton  Company  was 
not  connected  with  the  transaction,  but  that 
the  Ij(>ulsvlUe  &  Nashville  Company,  which 
owned  the  property  of  the  former  company, 
and  was  Its  assignee,  was  not  only  connect- 
ed with  the  transaction,  but  actually  with- 
held the  net  profits,  and  defended  the  suit 
la  the  name  of  the  Ix)ul8ville,  Cincinnati  & 
Lexington  Railway  Comi>a]iy.  Counsel  In 
the  brief  say:  "U'he  remaining  cases  cited 
by  this  court  In  Its  opinion  may  be  divided 
up  Into  the  following  clnsses:  (1)  Those  in 
whif^  the  agent  of  the-  real  party  was  sued, 
and  the  real  party  defended  tbe  suit  In  the 
name  of  the  agent.  In  each  of  these  cases 
the  right  Involved  was  the  right  of  the  real 
defendant.  In  neither  of  these  cases  was 
the  nominal  defendant  In  the  slightest  inter- 
ested. Ulfi  only  interest  was  to  defend  the 
right  of  his  principal;  and  the  principal  hav- 
ing taken  charge  of  the  defense,  and  that 
pi-eclse  question  having  been  litigated,  the 
court  held  that  In  a  Rnt)seqnent  case  the 
real  party  was  concluded  by  the  finding  of 
the  court.  Into  this  class  falls  the  case  of 
Eagle  Mfg.  Co.  V,  David  Bradley  Mfg.  Co..  50 
Fed.  193,  57  Fed.  9S1;  Wood  v.  "Ensel.  03 
Mo.  193;  Palmer  v.  Hayes,  112  Ind.  292,  13 
N.  E.  8S2:  Warfleld  v.  Davis,  14  B.  Mon.  41: 
Claflin  T.  Fletcher,  7  Fed.  851."  It  seems  to 
us  thnt  the  analogy  Is  well-nigh  perfect  be- 
tween the  case  of  a  principal  defending  In 
the  name  of  his  agent  a  suit  In  which  relief 
was  sought  against  the  agent  and  the  case 
of  an  assignee  defending  In  tbe  name  of  hin 
assignor  a  suit  In  which  relief  is  sought 
against  the  aaslgnor.  In  each  case  the  real 
and  only  party  in  Interest,  the  party  by 
whose  procurement  and  for  whose  benefit 
the  wrong  was  committed,  is  not  a  party  to 
tbe  record.  In  the  one  case  the  real  party 
Is  held  bound  by  the  Judgment.  Why  not 
In  the  other?  Indeed,  the  averments  of  the 
affidavit  come  very  close  to  making  out  a 
case  of  agency.  Much  stress  Is  hild  upon 
the  case  of  AUln  v.  Hall.  1  A.  K.  Marsh.  52.5. 
as  holding  that  only  parties  to  a  suit,  or 
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their  priTles,  are  barred  by  tbe  Judgment 
tbrereln.  While,  under  the  facts  of  that 
case,  It  may  well  be  doubted  if  the  same  con- 
clusion would  be  reached  to-day,  in  the  light 
of  the  later  doctrine,  no  one  disputes  the 
correctness  of  the  general  rule  there  stated. 
On  the  other  hana,  we  do  not  understand 
counsel  to  dispute  the  modem  doctrine  that 
persons  may  be  bound  by  a  Judgment  who 
are  neither  parties  of  record  nor  their  prlT- 
les.  The  question  here  is  whether  the  Louis- 
Tllle  &  NashTllle  Company  is  a  real  party. 
Many  other  questions  are  raised  in  the  brief 
which  were  raised  and  considered  upon  the 
former  hearings,  and  are  therefore  not  re- 
ferred to  here.  Judgment  reversed,  and 
cauK  remanded  for  further  proceedings  In 
accordance  wltb  this  opinion. 


ADKIXS  OOHMOXWBALTH. 
(Oourt  of  Aiveals  of  Kentocky.   Jan.  2B, 
1888.) 

Cbhiiku.  Ljlw— Bills  or  Bxcbftioits. 

Or.  Code,  i  282,  provides  that  **tiie  excep- 
tion shall  be  snown  upoa  the  record  by  a  bul 
of  exceptions  prepared,  settled  and  BigDed  at 

groTided  in  the  Ck>de  of  Practice  in  civil  cases." 
iv.  Code.  S  334,  provides  that  "time  may  be 
given  to  prepare  a  bill  of  exceptions  but  not 
beyond  a  day  in  the  succeeding  term  to  be  fix- 
ed by  the  court."  Beld,  that  ue  conrt  has  no 
power  in  a  criminal  case  to  extend  to  a  day  In 
vacation  the  time  for  filing  a  bill  of  enieptions. 
bat  the  extension,  if  beyond  the  teim,  must  be 
to  a  day  in  the  succeeding  term. 

"To  be  offldally  reported.** 

On  petition  for  rehearing:  Denied. 

For  former  opinion,  see  42  8.  W.  834. 

Breckenrldge  &  Shelby  and  B.  B.  Golden, 
for  appellant  W.  S.  Taylor,  James  D.  Black, 
J.  H.  Tlnsley,  and  J.  B.  Maccnm,  fbr  appcUee. 

PAYNTEB,  J.  As  all  dates  necessary  to  be 
stated  for  the  proper  consideration  of  the  case 
appear  in  the  opinion  delivered,  they  wlU  not 
be  herein  restated.  In  the  opinion  the  court 
left  open  the  question  as  to  whether  the  trial 
'  court  had  the  right  to  fix  a  day  in  vacation 
for  signing  tbe  bill  of  exceptions,  and  making 
it  a  part  of  the  record.  We  agree  with  the 
learned  counsel  for  the  appellant  that  distin- 
guished lawyers  prepared  the  present  Code  <ft 
Practice  for  the  approval  of  the  general  as- 
sembly, and,  further,  that  they  were  familiar 
with  the  provisions  of  the  Old  Code,  and  tbe 
adjudications  of  this  court  interpreting  Its  pro- 
visions. It  Is  likewise  presumed  that  the  leg- 
islature was  familiar  with  the  provisions  of  the 
Old  Code,  and  tbe  adjudications  of  this  court 
with  reference  to  Its  provisions.  While  the  leg- 
islature changed  the  Old  Code  so  as  to  entitle 
the  defendant  to  have  granted  to  him  an  appeal 
"as  a  matter  of  right,"  it  has  equally  as  clear- 
ly and  certainly  prescribed  tbe  conditions  and 
terms  upon  which  the  appeal  thus  granted 
should  be  prosecuted.  His  right  to  appeal  se- 
cured him  the  right  to  have  his  case  reviewed 


In  this  court,  but  only  on  condition  tMt  he 
compiled  with  the  provl^ons  of  the  Code  which 
regulate  how  the  appeal  shall  be  taken.  This 
court  has  appellate  Jurisdiction  of  proeecutious 
for  felonies  in  virtue  of  the  provisions  of  the 
Criminal  Code  of  Practice.  In  conferring  that 
Jurisdiction  the  general  ass^bly  saw  proper  to 
say  that  the  court  should  exercise  the  Juris- 
diction "subject  to  the  restrictions  contained 
In  this  article."  Cr.  Code,  tit  9.  S  834.  Sim- 
ply because  the  defendant  Is  entitled  to  have 
granted  to  him  an  appeal  as  a  matter  of  right 
does  not  entitle  him,  in  order  to  have  his  case 
reviewed  on  appeal  to  this  court,  to  disregard 
the  plain  provisions  of  the  Code,  to  follow 
which  alone  gives  this  court  appellate  Jurisdic- 
tion; consequoitly.  the  right  to  review  the 
Judgment.  It  is  perfectly  clear  to  ns  that  the 
legislature  did  not  intend  that  this  court  should 
have  any  right  to  review  tbe  Judgment  from 
which  the  appeal  was  granted  unless  the  de- 
fendant filed  a  certified  transcript  of  the  rec- 
ord within  the  time  allowed  by  the  Code,  be- 
cause "the  appeal  is  tiken  by  lodging  In  the 
clerk's  office  of  the  court  of  appeals"  the  cer- 
tified transcript  of  the  record.  It  must  be 
borne  In  mind  that  It  Is  the  grantli^  of  the 
ai^>eal  which  the  defendant  Is  entitled  te  as  ■ 
matter  of  right  but  to  make  that  right  avail- 
able he  must  take  the  appeal;  and  this  can 
be  done,  not  as  a  matter  of  right  except  "sab- 
Ject  to  the  restrictions"  of  certain  provisions 
of  the  Code.  At  this  point  we  will  consider 
how  the  defendant  may  bring  before  this  court 
for  review  the  exceptions  which  he  may  have 
taken  to  the  decisions  of  the  court  by  which 
his  substantial  rights  have  been  prejudiced. 
Tbe  exceptions  are  to  be  shown  upon  the  rec- 
ord by  a  bill  of  exceptions,  and  unless  tiiat  trill 
of  exceptions  Is  prepared,  settled,  signed,  and 
made  part  of  the  record  In  the  manner  provid- 
ed by  law,  It  cannot  constitute  a  part  of  tbe 
record;  hence,  cannot  be  considered  by  this 
coiUTt  on  the  appeal.  Chapter  S,  tit  6.  Cr. 
Code,  contains  three  sections  In  relation  to  bills 
of  exception.  There  is  do  other  part  of  tbe 
Crimlna]  Code  of  Practice  which  prescribes 
how  the  bill  of  exceptloDs  shall  be  prepared, 
settled,  and  signed.  Section  280  loovldes  that, 
upon  tbe  trial  ot  criminal  or  pedal  prosecutions, 
either  party  may  except  to  any  decision  of 
the  court  by  which  his  substantial  rights  have 
been  prejudiced,  subject  to  tbe  restrictions 
contained  In  section  281,  which  designates- 
what  decisions  of  the  court  are  not  subject  to- 
exception.  Section  282  reads  as  follows:  "Tbe 
exception  shall  be  shown  upon  the  record,  by 
a  bill  of  exceptions,  prepared,  settled,  and 
signed  as  provided  in  the  Code  of  Practice  ii> 
civil  cases."  Under  this  section  the  bill  of 
exceptions  shall  be  prepared,  settled,  and  sign- 
ed as  provided  In  the  Code  of  Practice  In  civil 
cases.  For  tbe  judge  to  sign  the  bill  of  ex- 
ceptions, he  must  do  so  in  the  manner,  at  Bucb 
time,  and  under  sach  circumstances  as  he  Ia 
by  law  authorized  to  do  such  act  under  the 
Code  of  Practice  In  dvU  cases.  If  a  Judge 
could  not  In  a  dvU  case  extend  the  time  to  a. 
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day  In  Tacatlon  to  sign  a  un  of  exceptions, 
ana  If  he  did  Bo  bta  act  would  be  Inralld.  tben 
be  cannot  make  an  order  In  a  criminal  case 
extending  the  ttme  to  a  day  In  vacation  for 
the  purpose  of,  and  ^gn,  a  bm  of  exceptions. 
If  a  Judge  Bigns  a  bill  (tf  exceptknu  In  a  crim- 
inal case  in  vacation,  he  1b  certainly  not  aign- 
ing  It  as  provided  In  the  Code  of  Practice  Ih 
dTfl  caaea.  Secticm  334,  Qt.  Code  Prac.,  pro- 
Tldea  Uiat  "time  may  be  given  to  prepare  a 
bill  ot  exceptions,  but  not  beyuid  a  day  in 
the  anceeedlng  term,  to  be  fixed  by  the  court" 
This  language  is  aabatantiaHy  the  same  as  the 
language  contained  in  sectlaa  304,  Old  dr. 
Code  Prac.  In  constming  the  language  in 
section  801,  to  wit,  "but  not  beyond  the  sue- 
-ceedlng  teria,**  the  court  said  In  Freeman  v. 
Brenham,  17  B.  Mon.  608.  that  the  "section 
of  the  Code  was  not  Intended  to  allow,  nor 
should  be  construed  as  allowing,  a  bill  of  ex- 
ceptions to  be  made  np  and  signed  In  vaca- 
tion. We  think  tiie  Code,  in  using  language, 
'not  beyond  the  succeeding  term.*  merely  au- 
thmlzed  time  to  be  given  for  the  filing  of  the 
bin  of  exceptions  at  the  sacceeding  term,  but 
not  to  pr^re  and  file  It  at  any  time  In  vaca- 
tion, provided  that  time  did  not  reach  beyond 
the  succeeding  term."  In  Allard  v.  Smith.  2 
Mete.  (Ky.)  298,  the  court  had  given  40  days 
to  "qtread  the  evidence."  It  was  an  exten- 
sion  of  time  to  a  day  in  vacation  to  prepare 
nnd  have  signed  a  bill  of  exceptions,  and  was 
mo  regarded  by  this  court;  and  In  passhig  up- 
•on  the  question  the  court  said  "that  this  order 
was  unauthorised  tqr  law,  and  that  a  bill  of 
exceptions  allowed  and  signed  by  the  Judge  In 
TBcaH<m,  though  copied  Into  the  transcript, 
will  not  be  considered  by  this  court."  In 
Corley's  Bx'r  v.  Evans,  4  Bush,  410,  Judge 
Robertson,  delivering  the  opinion  of  the  eourt, 
«ald:  "The  docnment  professing  to  state  them. 
«nd  styled  a  *Bni  of  Elxceptlons,*  does  not  ap- 
pear to  have  been  either  s^ned  or  filed  In 
court:  but  as  time  was  allowed  for  complet- 
ing It  In  TOcatlon,  the  presumption  Is  that  it 
was  prepared  and  signed  atrajudidally  out 
«f  court  and  Is  therefore,  according  to  the 
Code  at  Practice,  unauthorized  and  void." 

Before  the  adoption  of  the  Code,  of  Prac- 
tice there  seems  to  have  been  no  law  which 
Authorized  the  court  below  to  sign,  allow, 
or  make  part  of  the  record,  an  exception  to 
the  decisions,  after  the  term  was  over.  As 
-early  as  1821,  Judge  Mills.  In  delivering  the 
<VinIon  of  the  court  in  Biggs  v.  McUvaln's 
Kx'x,  3  A.  E.  Harsh.  1192,  made  that  state- 
ment, and  held  that  a  bill  of  exceptions  so 
made  should  be  disregarded,  as  it  did  not 
compose  part  of  the  record.  This  court  in 
Freeman  v.  Brenham,  recognized  that  there 
was  no  such  law  when  the  Code  was  adopt- 
ed. At  the  time  of  the  revision  and  re-enact- 
ment of  the  Code  which  todk  effect  January 
1, 1S77.  under  the  interpretation  of  the  Code 
as  made  by  this  court  the  lower  court  could 
not  extend  the  time  to  a  day  In  vacation  to 
prepare  and  sign,  and  make  part  of  the  rec- 
ord, the  blU  of  exceptions.  If  it  was  done. 


It  would  not  be  regarded  by  this  f»urt  as  a 
part  of  the  record  of  the  case.  Nothwlth- 
standlng  that  condition,  the  general  assem- 
bly did  not  attempt  to  change  that  sectton 
of  the  Code  so  as  to  enable  the  bill  of  excep- 
tions to  be  prepared,  signed,  and  made  part 
of  the  record  In  a  manner  other  than  was 
pursued  under  the  Old  Code.  Since  the  re- 
enactment  of  the  present  Civil  Code,  section 
334  baa  been  amended  by  an  act  of  the  leg- 
islature, approved  May  12,  1886,  which  sim- 
ply provides  that  If  a  Judge  of  the  court,  for 
any  cause,  does  not  preside  at  the  term  dur- 
ing which  the  bill  should  be  presented  under 
the  order  of  extension,  or  where  no  court  Is 
held,  the  party  offering  the  bill  of  exceptions 
shall  have  until  the  next  session  of  the  court 
to  perfect  and  prepare  tbe  bill  of  exc^ 
tlons.  The  legislature  which  re-enacted  the 
Code,  and  the  one  which  passed  the  amend- 
ment to  which  we  have  Just  referred,  have. 
In  effect,  approved  the  interpretetion  which 
this  court  had  given  to  section  364  of  tbe 
Old  Code.  Sections  275.  276,  and  277  are 
in  tbe  same  language  as  sections  280,  281, 
and  282  of  the  present  Criminal  Code.  The 
exceptions  are  taken  to  the  decisions  of  the 
court  in  tbe  same  manner  in  penal  as  Id 
criminal  prosecutions,  and  they  are  shown  In 
the  same  way  upon  the  record,  by  a  bill  of 
exceptions  prepared,  settled,  and  signed  as 
provided  In  the  Code  of  Practice  In  civil 
casee.  This  court,  In  Tweedy  v.  Com.,  2 
Mete.  (Ky.)  379,  recognized  section  364,  Old 
Clv.  Code,  as  controlling  tbe  matter  of  ex- 
tending tbe  time  for  preparing,  signing,  and 
making  a  bill  of  exceptions  a  part  of  tbe 
record  in  prosecutions  by  the  commonwealth. 
Counsel  for  appellant  apparently  attach  no 
Importance  to  the  sections  of  the  Code  which 
we  have  considered,  and  the  decisions  of  this 
court  In  relation  thereto.  He  claims  In  vlr-- 
tue  of  subsection  4,  S  336,  Cr.  Code,  which 
reads  as  follows,  to  wit:  "If  time  be  given, 
beyond  the  term  at  which  the  Judgment  Is 
rendered,  to  present  a  bill  of  exceptions,  the 
transcript  of  the  record  may  be  filed  la  the 
clerk's  office  of  the  court  of  appeals  within 
sixty  days  after  the  bill  of  exceptions  la 
made  a  part  of  the  record."  Counsel  con- 
tends that  tbe  language,  to  wit,  "If  time  be 
given  beyond  tbe  term  at  which  the  Judg- 
ment Is  rendered  to  present  a  bill  of  excep- 
tions," places  no  limitation  on  tbe  power  of 
the  court  to  fix  the  time  for  preparing  and 
signing  a  bill  of  exceptions.  We  agree  with 
counsel  that  that  subsection  does  not  contain 
such  limitation,  and,  while  it  is  clear  that  It 
does  not.  It  Is  equally  clear  that  It  confers 
no  power,  nor  does  It  attempt  to  confer  any 
power,  upon  the  court  to  fix  the  time  for 
signing  a  bill  of  exceptions.  Tbe  subsection 
was  not  enacted  for  the  purpose  of  confer- 
ring authority  upon  the  court  to  extend  the 
time  for  preparing  and  filing  a  bill  of  ex- 
ceptions, but  for  the  purpose  of  allowing  the 
defendant  time  for  filing  a  transcript  of  the 
record  In  the  clerk's  office  of  the  court  of 
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Appeals.  The  leglBlatnra  recognized  (wlth- 
oat  attempting  to  grant  It)  that  the  court 
bad  power  to  extend  the  time  for  preparing 
and  filing  the  bill  of  exceptions.  So  It  said, 
If  the  court  bad  exercised  the  power  by  ex- 
tending the  time  beyond  the  term  at  which 
the  judgmmt  was  rendered  to  present  a 
bill  of  exceptions,  then  the  defendant  was 
not  limited  to  60  days  after  the  Judgment 
for  flllng  a  certified  transcript  of  the  record, 
but  should  bare  60  days  "after  the  bill  of  ex- 
ceptions is  made  part  of  the  record."  To 
place  the  construction  upon  the  language  as 
contended  for  by  counsel  for  the  np|>el]ant 
would  not  only  be  doing  violence  to  the  lan- 
guage used,  but  would  be  utterly  disregard- 
ing the  other  proTlslona  of  the  Codes  of 
Practice,  which  In  unmistakable  language 
prescribe  as  to  how  bills  of  exception  shall 
be  signed  and  made  part  of  the  record. 
When  the  legislature  proscribed  the  condi- 
tion upon  which  the  defendant  should  have 
CO  days  after  tHe  bill  of  exceptions  was 
made  a  part  of  the  record  In  which  to  file 
a  transcript  of  the  record  In  the  clerk's  of- 
fice of  the  court  of  appeals,  It  n!«sunKHl  that 
the  extension  of  time  had  been  miule  In  the 
manner  required  by  the  Code.  We  cannot 
nllow  a  proTlsloD  of  the  Code  which  was  nei- 
ther Intended  to  nor  does  confer  power  on 
llie  court  to  extent!  the  time  to  prepare  and 
Rign  a  bill  of  exceptions  to  control  our  opin- 
ion. In  disregard  of  a  section  of  the  Civil 
Code  of  Practice  which  was  expressly  en- 
acted for  the  purpose  of  conferring  the 
power  and  llmttlns  Us  exercise.  The  tran- 
script not  having  been  filed  within  the  time 
required  by  law,  the  appeal  was  properly 
dismissed.  The  petllion  for  rehearing  w^as 
^■onsidered  by  a  Judge  who  did  not  deliver 
the  opinion,  and  also  by  all  the  Judges. 


PAIIRISH  et  al.  v.  ROSS  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  21, 
1898.) 

Lira  KhTATES— ISCL'MBRASCF,3 — CODNTERCLAIM. 

1.  Poiiiiiiip  nn  oppeul  by  R.  from  a  juilp- 
inpnt  (h'li.viuf;  his  <laini  to  a  life  estate  in  onc- 
tliird  of  a  trnct  of  land,  P..  whn  owned  another 
fine-tliinl  iu  fee,  bccmiie  the  lessee  of  the  one- 
third  in  litigntion  ;  and,  upon  the  reversal  of 
the  judKnient  appealed  from,  a  judgment  was 
rendered  in  favor  of  II.  atrainst  P.  for  the  ac- 
crued rents.  From  that  judgment,  P.  appealed, 
with  supersedeas;  and,  on  an  afflrniHncc  of  the 
jtidKmcnt.  It.  sued  on  the  supersedeas  hnnd. 
The  surety  in  the  bond  pleaded  as  a  counter- 
claim a  certain  part  of  an  incumbrance  on  the 
land  wliirh  P.  had  discharged.  Hiltl  that,  to 
the  extent  that  R.  was  bound  as  life  tenant  to 
discharse  the  incumbrance,  it  Is  properly  plead- 
able by  the  surety  as  a  counterclaim, 

2.  It  is  the  duty  of  a  life  tenant  to  keep  down 
the  interest  on  an  incumbrance. 

Appeal  from  circuit  court,  Montgomery 
county. 

"To  be  ofllcially  reported." 

Action  by  .Tohn  W.  Ross  and  others  against 
H.  C.  PaiTlsh  and  others  on  a  supersedeas 


bond.  Judgmoit  for  idalntlffBi  and  defendants 
appeal.  Beveraed. 

A.  T.  Wood,  G.  P,  Chenault,  and  Woodford 
&  Chenault,  for  appellants. 

LEWIS,  3.  In  18SI.  the  legal  tiUe  of  about 
440  acres  of  land  being  hi  Sarah  S.  I^rrlsb. 
wife  of  John  S.  Parrish,  and  the  latter  harlng 
paid  off  and  then  holding  a  very  large  amount 
of  demands  against  the  estate  of  George  Fer- 
guson, her  first  husband,  and  father  of  Cordie 
E.,  wife  of  W.  S.  Robinson,  and  of  Eugene 
Ferguson,  and  John  S.  Parrish  and  his  wife. 
Sarah,  having  borrowed  of  ApiK'rson  money, 
evidenced  by  t^o  notes  (one  for  ^-'iiOOO,  and 
the  other  for  $2,000),  to  secure  paymmt  of 
which  a  mortgage  was  ci'eated  on  the  land,  a 
written  agreement,  In  the  nature  of  a  family 
settlement,  was  made,  whereby  John  8.  Par- 
rlsli  gave  up  and  canceled  all  his  claims  against 
the  estate  of  George  Ferguaon,  and  the  land 
was  divided  equally  l>etween  John  S.  Parrish. 
Coi-die  Robinson,  and  Kngene  Fet^uson,  or,  at 
their  election,  sold,  and  the  proceeds  equally 
divided;  but  It  was  stipulated  that  John  S. 
Parrish  and  wife  were  to  occupy  and  use  the 
land  for  five  years,  for  the  pun>ose  of  paying 
out  of  the  proceeds  the  two  mortgage  debts 
mentioned,  and  also  to  apply  the  proceeds  of 
4tt  acres  of  land  belonging  to  Sarah  S.  Parrish. 
and  120  acres  of  land  In  Missouri,  belonging 
to  John  S.  Parrish,  to  the  same  purpose.  But 
a  few  days  thereafter  Eugene  Kei^son  be- 
came the  wife  of  amwilee  .Tohn  W.  Ross,  but 
died  a  short  time  after  her  marriage.  havin;r 
given  birth  to  one  child,  whose  death  preceded 
hers.  John  W.  Ross  and  wife,  before  her 
death,  instituted  an  action  to  cancel  the  deed 
referi*ed  to;  and,  pending  that  litigation,  nn- 
ntlier  deed  was  exccufeil.  by  its  terms  so  chan- 
ging the  first  one  as  to  give  to  the  husbands 
of  the  two  daughters  each  a  life  estate  in  one- 
third  oC  the  laud.  But,  subsequent  to  the 
death  of  Eugene  Ross,  litigation  arose  as  to 
the  Interest  John  W.  Ross  took  In  the  land: 
and  a  Judfrmcmt  was  rendered  allotting  to 
Jolin  S.  Parrish  one-third,  and  to  Oordle  E. 
Roliinsou  one-third,  but  denjing  Ross  any  es- 
tate; but  from  that  Judgment  he  took  an  ap~ 
I'cal  to  this  court,  where  It  was  eventually  re- 
versed. IS  S.  W.  772.  Pending  that  appeal, 
by  order  of  court,  the  one-thlnl  of  the  inmi 
claimed  by  Ross  was  directed  to  be  rented. 
John  S.  Parrish  becoming  the  lessee,  and 
.nsrreeliig  to  pay  the  sum  of  about  $758,  sulv 
scqueiilly  reduced  by  payments  to  S6.V».  I'pou 
the  retui-n  of  the  case  to  the  lower  court,  a 
judgment  was  rendered  In  favor  of  Ross 
ngaiuRt  -lolm  S.  PaiTlsh  for  the  sum  mentioned: 
but  fmm  that  judgment  an  appeal  was  taken, 
and  afflrnied  by  this  court.  '25  S.  W.  2m. 
And  now  this  Is  an  action  by  John  W,  Ross 
against  H.  C,  Parrish,  a  surety  on  the  super- 
sedeas bond  executed  pending  that  appeal,  to 
recover  the  amount  of  said  rent,  damages,  and 
cost.  It  Is  alleged  and  appears  that  the  mort- 
gage debt  for  ?2.000  was  paid  by  John  S, 
Parrish  with  his  own  means^and  one-third  of 
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thatamtnmt  and  Inteivstbeingan  Incumbrance 
im  the  one-third  i>.irt  of  said  tract  of  land,  a 
life  estate  In  whlcli  Jolin  W.  Bees  had 
rl^t  of  bis  wife.  H.  C.  Paffiah  pleads  it, 
and  relies  npon  it  as  a  counterclaim  and  set- 
off in  this  action.  John  S.  Parrlsh,  being  on 
bis  petition  made  a  party  defendant,  also  asks 
that  his  said  demand  be  set  off  for  the  benefit 
of  bis  surety,  ^^inst  the  claim  sued  on.  But 
a  general  demurrer  was  sustained  to  eac-b  of 
theii  answers,  and  Judgment  was  rendered  for 
full  amount  of  supersedeas  bond. 

It  seems  to  us  that  the  claim  of  John  8. 
PaiTlsh,  the  benefit  of  which  bis  surety.  IT.  C. 
Parrlsh,  seeks  to  avail  himself  of  in  this  ac- 
tion, may  be  fairly  considered  as  comu<etpd 
with  the  matter  now  In  litigation,  and  there- 
fore properly  ploadalile  as  a  eounterelaim,  at 
least  to  the  extent  that  John  W.  Ross  Is 
Aomid  as  life  tenant  to  discharge  the  incum- 
brance on  the  land.  The  rule  seems  to  Vk 
that  he  is  boimd  to  keep  down  the  iDferesi  on 
the  Incumbrance,  and.  the  princliml  being  ap- 
portioned, he  is  bound  to  pay  according  to  the 
value  of  bis  Interest  for  life.  In  our  opinion, 
therefore.  John  S.  Parrlsh  has  a  valid  and 
Kulisistii^  demand,  the  subject  of  a  connter- 
i-lnim  and  set-off.  for  the  benefit  of  his  surety, 
II.  C.  Parrish.  Tlie  court  erred  In  siiatalntng 
n  demurrer  to  the  answers.  Whethra-  he  has 
a  lien  for  the  p^iyaient  of  the  balance  of  his 
demand  Is  not  decided,  as  the  proixr  parties 
are  not  before  the  court.  Judgment  reversed 
few  proceeding  oonsiatent  with  this  opinion. 


LTOX  T.  5IAS0X  &  FORD  CO. 

(Court  of  Appeals  of  Kentucky.   Jan.  18, 
'  18»8.) 

Convicts — Lubilities  or  Costractors  —  Com- 

PEK3ATI0X  OF  INSPECTOR  OF  C3o."iVICT3— POWEIW 

OF  Pbsite^tiart  CoMMiaaioNEiu  —  Rbcoveht 
OF  Pathents. 

1.  The  act  of  May  8.  ISSO.  providing  tor  the 
hiring  of  convicts  to  work  outside  the  peniten- 
tiary walls,  and  for  the  appointment  of  nn  iu- 
jijwcror  of  such  convicts,  did  not  authorize  the 
HPIHiintmetit  of  an  inspector  of  convicts  employ- 
ed by  contractors  in  the  construction  of  a 
branch  penitentiary  under  contract  with  the 
ijtate,  such  work  being  done  under  the  sniiervi- 
sion  of  a  coniniissioiter. 

2.  "Where  convicts  were  employed  by  plaintiffs 
as  contractors  m  the  coiistruftion  of  u  lji-an<'h 
l>eniteutiary  under  contrai-t  with  the  stato,  iin 
order  made  by  the  penitentiary  coiinuissiiin<'rs 
jifter  the  work  was  almost  completed,  directing 
that  defendant  be  paid  iis  inspector  of  such 
fonvictu  from  the  bc^iiinin}:  of  the  work,  and 
that  his  appointment  lie  made  "a  format  one." 
did  not  bind  plaintiffs  to  pay  such  compensii- 
tion.  as  they  bad  the  right  to  suppose,  in  the 
absence  of  any  appointment  prior  to  that  time, 
that  the  duties  performed  by  such  inspector 
were  beine  performed  by  him  as  commissioner, 
as  which  he  was  receiving  a  salair. 

3.  Under  the  act  of  May  3,  1880,  providing 
that  it  shall  be  competent  for  a  majority  of 
the  penitentiary  commissioners  to  net  "if  all 
cannot  be  present  and  participate."  the  acticm 
of  a  mere  majority  is  not  vniid,  in  the  absence 
of  an}-thiDg  to  show  that  all  could  not  be  preit- 
ent. 


4.  Payments  made  by  contractors  for  convict 
labor  as  componsntion  to  an  inspector  of  con- 
victs under  a  mistake  as  to  their  lepal  obligation 
to  pay.  and  under  a  mistake  of  fact  as  to  the 
aupointmeut  of  such  inspectw  by  proper  au- 
thority, may  be  recovered. 

Appeal  from  circuit  court,  Lyon  county. 

"To  be  oflicialiy  reported." 

Acrlou  by  the  Mason  &  Ford  Company 
aiiiiiiwt  H.  B.  Lyon  to  recover  payments  made 
uiidi-r  mistake.  Judgment  for  plaintiff,  and  de- 
feudnut  appeals.  Affirmed. 

Holt  &  Holt,  for  appdhiot.  T.  h.  Edelen 
and  Himter  Wood,  for  appellee. 

LEWIS.  C.  J.  Under  authority  of  an  act 
of  the  Kcucrul  assembly  for  completion  of  so 
much  of  the  likldyvllle  FenlteutlaiT  would 
be  sufficient  for  the  accommodation  of  418  • 
convicts,  and  for  the  appointment  of  <me  com- 
missioner to  execute  said  work,  approved  April 
30,  188S,  ami  of  un  act  In  rehitlon  to  the  ]>en- 
itentinry  at  Eddyville,  ai)iH'oved  May  4,  ISiiS, 
the  governor  of  the  state  entered  into  a  con- 
ti*act  with  api>ellee,  a  coii)oratlou.  by  which 
the  latter  bound  itself  to  complete  said  peu- 
itentiary,  and  lease  front  the  state  such  con- 
victs as  were  then  at  t^e  Etldyville  Peniten- 
tiary, or  might  be  placed  thei-c,  for  the  period 
of  10  years,  from  October  2,  ISSS.  The  gov- 
ernor, under  the  same  authority,  appointed  ap- 
I>ellant  commissioner,  at  a  salary  of  $200  per 
mouth,  to  discharge  the  duties  required  by 
the  iirovlsious  of  the  said  nets,  which  a))poInt- 
meut  be  accepted,  and  continued  to  discharge 
the  duties  as  such  commissioner  durluK  the 
time  appellee  was  engaged  in  completing  the 
lienltentinr)'  under  its  couti'act.  which  was 
done  the  Inst  of  December,  1890.  June  12, 
1800,  apiwllmt,  as  alleged  in  the  petition, 
claimed  also  to  be  InaiH?ctor  of  convicts  at 
Eddyville,  and  demanded  of  apiiellee  a  salary, 
at  the  rate  of  $3  per  day,  from  October  12, 
1S88.  up  to  that  date,  and  claimed  that  he 
siiould  be  iiald  a  like  satar:i',  up  to  the  com- 
pletion of  said  work,  in  addition  to  the  $200 
per  month,  regularly  iiaid  him  as  conimlsslou- 
er;  tliat  at  the  time  of  wild  demand,  as  fur- 
tlier  alleged,  np|H>llant  rein*esented  to  appel- 
lee that  the  sinking  fimd  commissioners  of 
the  state  had  made  an  order  that  said  sum  of 
per  day  claimed  by  him  sliould  be  paid 
from  October,  1S8S.  and  reprcHenttHl  that  ap- 
iiellee was  It^alty  boimd  to  imy  same  under 
Its  contract  with  the  state,  on  account  of  his 
services  claimed  to  have  been  rendered  as  !u- 
8I»eetor  of  convicts  at  the  KildyvlUe  I'enlten- 
tlary;  and  appellee,  being  Ignorant  of  the 
validity  of  bis  claim  of  i>er  day  In  addition 
to  his  9alar>'  as  commI»:sioner,  but  believing 
the  representations  of  ai)t)ellaut  that  It  was 
lepinlly  bound  to  jiay  his  said  claim  under  its 
contract  with  tlie  state,  and  that  he  was  legal- 
ly entitled  to  said  salary,  for  services  render- 
ed as  insjiector.  and  not  required  by  law  of 
bim  as  commissioner,  did  make  to  appellant 
payments  In  full  of  his  snlnr?'  of  $3  per  day, 
amoimting  In  all  to  about  $2,400.    It  Is  fur- 
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ther  alleged  that  appellee  learned  sabaeqaent 
to  the  paTment  of  said  sum  that  appellant  was 
not  legally  or  otherwise  Inspector  of  convicts 
at  Eddyrllle  durlns  any  part  of  the  time  for 
which  he  collected  and  received  pay  as  In- 
spector, and  was  not  legally  entitled  to  any 
part  of  Bald  salary  of  $3  per  day  so  paid  him 
by  appellee,  and  that  the  latter  was  not  legally 
or  otherwise  bound  to  pay  any  part  thereof; 
that  said  payments  were  wrmi^aUy  demanded 
and  received  by  appellant,  and  he  has  thereby 
become  indebted  to  appellee  In  the  amount 
sued  for.  At  the  trial,  upon  conclusion  of 
the  evidence  offered  by  appelant,  under  a  per^ 
emptory  Instruction  of  the  court,  a  verdict  was 
rendered  fW  the  amount  claimed  In  the  peti- 
tion. 

To  have  entitled  appellant  to  demand  and 
receive  the  money  now  In  question,  there  must 
have  been  an  existing  statute  creating  the 
office  of  Inspector  of  convicts  at  Eiddyvllle 
during  the  construction  of  the  penitentiary, 
under  the  contract  between  ai^llee  and  the 
state,  and  he  must  have  been  I^ally  appointed 
to  that  office  by  tbose  authorized  by  statute  to 
make  It;  for  it  does  not  appear,  nor  is  it  con- 
tended, that  appellee  was  bound  by  terms  of 
that  contract  to  pay*  appellant  or  any  otber 
person  for  services  rendered  at  that  time  and 
place  as  Inspector.  The  office  of  Inspector  of 
convicts  was  created  by  "An  act  to  provide 
for  the  rdlef  of  the  penitentiary,"  approved 
May  3,  1880,  the  purpose  of  which  was  to 
authorize  the  hiring  out  of  convicts  to  work 
at  places  outside  the  penitentiary  walls.  Sec- 
tion 11  of  that  act  Is  as  follows:  "The  convicts 
shall  not  be  hired  In  squads  of  less  than  fifty, 
and  the  commissioners  as  aforesaid  [meaning 
commissioners  of  the  sinking  fund]  shall  ap- 
point, and  fix  the  compensation,  not  to  ex- 
ceed $3.00  per  day,  and  be  paid  by  the  state, 
of  a  competent  person,  to  be  known  as  in- 
spector." But,  as  before  stated,  the  contract 
between  appellee  and  the  state,  for  the  con- 
struction of  the  Eddyvllle  Penitentiary,  was 
made  In  porsoance  of  the  act  <rf  April  30, 1888, 
and  the  act  of  May  4,  1888;  and  neither  of 
those  acts,  nor  the  contract,  provides  or  stipu- 
late for  the  appointment  of  an  Inspector  or 
oompensatloo  tor  his  services  to  be  paid  by 
either  the  state  or  the  contractor.  Un  the 
contrary.  If  it  was  at  all  necessary  to  have 
an  Inspector  of  the  convicts  at  EddyviUe,  the 
duties  of  such  position  came  fatily  within  the 
purview  and  were  Incidents  of  the  office  of 
commissioner,  to  which  appellant  was  appoint- 
ed. Certainly,  the  legislature  never  contem- 
plated the  appointment  of  an  Inspector  and  the 
payment  to  him  of  additional  compensation  of 
$3  per  day,  out  pf  the  state  treasury;  much 
less  by  the  contractor,  who  did  not  directly  or 
Indirectly  blna  Itself  to  pay  IL  Appellant,  ac- 
cording to  the  evidence,  never  was  legally  ap- 
pointed inspector,  or  authorized  to  act  as  such, 
at  Bddyville,  during  the  construction  of  the 
penitentiary.  Xo  formal  attempt  to  appoint 
him  was  made  until  June  2,  1890,  when  (only 
the  Kcretary  of  state,  the  treasurer,  and  audi- 


tor being  present)  the  following  order  was 
made:  "The  board  directs  Gen.  Lyon  to  be 
paid  as  inspector,  from  October,  1888;  also 
to  make  bis  appointment  a  formal  one."  That 
attempted  appointment  even  assuming  that 
the  sinking  fund  commissioners  had  the  au- 
thority to  make  it  in  the  fitst  Instance,  was 
illegal  and  abortive  for  two  reasons:  First, 
those  present  undertook,  nearly  two  years  aft- 
er the  contract  was  made,  and  but  a  few 
months  before  the  completion  of  the  work,  to 
impose  on  appellee  an  obligation  to  pay  ap- 
pellant for  services  as  Inspector,  that  It  did 
not  luiow  he  was  actually  rendering.  Iod(>- 
pendent  of  and  in  addition  to  those  required  of 
him  as  commissicMier,  and  which  It  was  not  le- 
gally boond  to  pay ;  second,  by  section  of  Act 
May  S,  1880,  it  is  provided  that,  when  any 
duty  Is  required  of  the  commissioners  of  the 
smkhig  fund  by  that  act  it  shall  be  comiie- 
tent  for  a  majority  of  them  to  act  if  all  can- 
not be  present  and  participate,  except  as  to 
the  appointment  of  officials,  and  In  the  adver- 
tisement for  the  acceptance  of  bids,  and  mak- 
ing contracts  and  taking  bond  from  the  con- 
tractors for  the  labor  of  the  convicts.  As  to 
these  matters  all  of  said  commissioners  must 
participate,  unless  prevented  by  unavoidable 
casualty.  As  It  does  not  appear  that  a  full 
board  of  commissioners  might  not  have  l>een 
present  the  attempted  appointment  of  appel- 
lant as  inapector-an  Imposition  ex  post  facto 
upon  appellee  of  an  obligation  to  pay  for  his 
services— by  three  only  of  the  board  was  man- 
ifestly Illegal  and  unauthorized.  Therefore  ap- 
pellant certainly  could  not  have  recovered,  by 
an  action  at  law,  the  money  paid  him  by  ap- 
pellee, because  his  demand  was  111^^,  unjust, 
and  without  consideration,  and.  being  so,  he 
cannot  now,  hi  equity  and  ,gDod  conscience,  re- 
tain it.  So,  If  the  money  was  paid  under  a 
mistake  of  fact,  or  as  to  Its  l^^  obligation  to 
pay  it,  according  to  a  well-settled  doctrine  of 
this  court,  It  may  be  now  recovered  back. 
That  ap[>ellee  did  so  pay  the  money  under  a 
clear  mistake  as  to  Its  legal  obligation  to  pay. 
and  under  a  mistake  as  to  the  appointment  hy 
proper  authority  of  appellant  as  inspertor. 
which  he  represented  to  be  a  fact  and  wiis 
accepted  and  acted  upon  by  appellee  as  such. 
Is  not  only  established  by  the  evidence  offered 
by  appellant  himself,  but  substantially  admit- 
ted in  the  pleadings.  Judgment  affirmed. 

BEELEH  r.  BEELKR  (two  cases). 

(Court  of  Anieals  of  Kentucky.   Jan.  15, 
1S98.) 

DivoBOB  AVD  AUHoxT— Appbal— SDrnoiBKOT  or 

EVIDEKCB. 

1.  While  a  jadgment  of  divorce  cannot  be 
reversed,  the  court  may  consider  the  entire  case 
for  the  purpose  of  determining  whether  ali- 
mocty  has  been  properly  allowed. 

2.  Where,  In  addition  to  the  testimony  of  a 
co-respondent  in  a  divorce  suit  admitting  his 
guilt,  there  is  the  testimony^  of  numerous  other 
witnesses  as  to  facts  and  circumstances  which 
leave  no  reasonable  doubt  of  his  guilt,  the 
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diarffe  of  adolteor  mmt  be  regarded  as  estab- 
Uabed. 

3.  To  establish  a  condonation  by  the  husband, 
it  must  appear  that  he  restored  the  wife  to  her 
marital  Hghti,  having  (nil  knowledge  of  the 
offense. 

ApiKal  from  drcult  oonrt,  Bnllltt  conittjr. 

"Not  to  be  officially  reported." 

Actloo  by  T.  M.  Beeler  against  Laura  H. 
Beeler  for  dlvoice.  Judgment-  for  defendant, 
and  plaintiff  appeals.  Reversed. 

Falrielgh  &  Straas  and  William  Marble,  for 
44ipdlant   CSiarles  Carroll,  for  aiq^ee. 

BURNAM.  J.  Appellant  Instituted  this  ac- 
OoD  against  aroellee,  setting  np  as  gronnds 
for  divorce,  In  fbe  firat  paragraph,  adultery, 
and,  in  the  second,  "such  lewd  and  lascivious 
induct  as  imved  defendant  to  be  nnchaste." 
Appdiee  denies  botli  grounds  of  divorce^  and 
pleads  condonation,  alleging  that,  after  idaln- 
tlff  had  knowledge  of  the  fdleged  facts  m 
which  the  diargea  of  adnltezy  and  lascivious 
ctmdoct  are  baaed,  tb^  cohabited  as  man  and 
wife;  and  fnrttier,  by  way  of  cross  petition, 
«ek8  dlTCHce  and  alimony,  on  ttie  ground  that 
jVpeUant  had  habitually  behaved  towards  her 
In  atudi  a  cruel  and  Inbnman  tnanngr  as  to  In- 
dicate a  settled  averafam  to  her,  and  to  destroy 
permanmtly  her  peace  and  happiness.  The 
chancellor  refused  any  relief  to  appellant,  and 
granted  aniellee  a  divorce,  and  adjudged  her 
$25  per  mondi  alimony,  and  also  attom^s  fee. 
Appellant  appealed. 

Tills  court  has  no  power  over  tbe  Judgment 
of  divorce,  but  it  baa  tbe  power  to  determine 
whether  alimony  bas  beoi  pn^erly  aUowed, 
■and,  in  doing  so,  has  tbe  right  to  consider  the 
entire  case,  and  determine  whether  the  law 
and  facts  Justified  the  Judgment  on  the  ques- 
tion of  alimony.  See  liae  r.  Lee.  1  Dnv.  187; 
Beail  T.  Beall,  80  Ky.  STO;  and  Evans  v.  Br- 
ans, 98  Ky.  610,  20  &  W.  006.  These  parties 
were  married  In  December,  1892,  in  Bullitt 
county,  and  Immediately  tluEeafter  took  up 
their  residotee  in  Princeton,  appeUanfs  borne, 
and  lived  tog^lw  until  about  tbe  Ist  of  Jan- 
oaiy,  1806,  boarding  at  an  hotel  In  that  town. 
The  business  of  the  husband  as  a  drummer  kept 
him  almost  constantly  away  from  home,  and 
the  testimony  shows  that  be  could  be  with  his 
wife  but  a  few  days  in  each  month,  and  that 
during  tbe  periods  of  his  aba«ice  she  became 
acquainted  and  extremdy  intimate  witb  one 
Pepper.  They  were  frequently  seen  together, 
In  his  store  (which  was  in  tbe  hotel  building), 
on  the  streets,  In  the  hotel,  and  in  slei^s  and 
bugles  driving  together;  and  this  Intimacy 
finally  culminated  in  the  facts  detailed  by  tbe 
witnesses  Edwards,  Fiallck.  Beck,  B^nde,  and 
Pepper.  It  Is  an  uncalled  for  and  unnecessary 
task  m  our  part  to  revtev  this  tmtlmony  in 
detail.  It  is  sufficient  to  say  ttaat,  In  our  Judg- 
ment If  credible,  It  conclusively  estatdlBhes  tbe 
grounds  of  dlmce  relied  upon  \jj  aniellant 
These  witnesses  have  not  been  Impeadied  In 
any  way.  The  certificate  of-  the  examiner 
sbows  that  at  least  three  ot  them  are  credlMe, 
.and  it  cannot  be  presumed  that  all  tit  these 
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parties,  without  a^iarent  motive,  would  have 
engaged  In  a  deliberate  conspiracy  to  blacken 
the  character  of  a  good  woman  by  willful  per- 
jury. 

But  little  credit  should  ordinarily  be  given 
to  tbe  testimony  of  a  co-respondent  who  volun- 
tarily testifies  against  a  respondent,  but  it 
must  be  borne  in  mind  tliat  in  this  instance  the 
co-respondent  did  not  testify  voluntarUy,  and 
could  not  "commit  perjury  like  a  gentleman," 
without  suffering  the  consequences  of  such 
lapse  from  truth,  as  the  facts  relied  on  showing 
his  guilt  and  supporting  appellant's  contention 
are  abundantly  established  by  the  testimony 
of  other  witnesses,  without  his  corroborating 
and  damning  testimony.  And  courts  ot  Jus- 
tice are  not  permitted  to  arbitrarily  dlsr^ard 
uncontradicted  and  unimpeacbed  teatlm(my, 
however  much  they  may  pity  tbe  weaknera 
wblch  brings  sorrow,  not  only  to  the  guilty,  but 
also  to  the  innocent.  Mr.  Stewart,  in  bis  work 
on  Marriage  and  Divorce  (section  24G).  speak- 
ing of  tbe  ground  relied  on  in  this  action,  says: 
"It  may  be  established  by  the  evidence  of  tbe 
parties  who  saw  tbe  act,  or  by  proof  of  facts 
from  which  such  Intercourse  may  be  Inferred. 
On  account  of  tbe  aecret  character  ot  the  of- 
fense, direct  proof  cannot  be  expected.  Proof 
that  the  parties  were  seen  Id  the  same  bed,  oc- 
cupied at  night  the  same  room,  In  which  there 
was  but  one  bed,  may,  and  frequently  does, 
establish  the  charge  of  adultery.  The  circum- 
stances from  which  adultery  may  be  Inferred 
must  be  such  as  to  satisfy  a  reasonable  and 
Just  man  beyond  a  reasonable  doubt,  and 
may  be  proved  by  a  preponderance  of  evidence. 
All  doubt  need  not  be  excluded."  Mr.  Nelson 
(1  Div.  &  Sep.  p.  102)  says:  "We  understand 
the  mle  to  be  that  in  a  civil  action  tbe  tact  ot 
adultery  may  be  proven  by  such  facta  and  cir- 
cumstances as,  under  the  rules  of  law,  are  legal 
evidence,  admissible  In  a  court  of  Justice, 
whldi  cleaily  satisfy  the  mind  of  Qie  tribunal 
which  Is  requbed  to  pasa  upon  the  question  of 
the  cmnmlaslon  of  the  act  In  weighing  tbe  evi- 
dence and  considering  tbe  facts  and  drcum- 
stances,  great  care  is  necessary,  on  the  one  hand, 
not  to  be  mislead,  by  circumstances  reasmi- 
aUy  capaUe  of  two  Interpntatlons,  In  Ibe  giv- 
ing them  an  evil  rather  than  an  Innocent  one, 
nor,  on  the  odier  hand,  1^  refusing  to  give 
them  their  plain  and  natural  significance,  on 
tbe  theory  that  a  different  standard  of  Judg- 
ment  andles  to  such  cases  from  that  which  in 
ordinary  drcumatonces  guides  the  conclusions 
of  natural  and  consclenttons  men." 

It  does  not  seem  to  us  that  the  plea  of  con- 
donation relied  on  Is  avallaDle.  The  proof 
diows  that  tbe  first  Intimation  appellant  bad  of 
bis  wife's  Inflddlty  came  in  tbe  form  of  an 
anonymous  tetter  in  tbe  latter  part  of  Novem- 
ber, and  that,  as  soon  as  he  returned  home,  be 
be^  a  patient,  temperate^  and  careful  ezaml- 
natlcni  of  the  chargea,  and,  upon  Qu  day  after 
he  received  what  appeared  to  be  convincing  ev- 
idence of  their  truth,  be  separated  himself  from 
appdlee.  Tba  mle  Is  that,  in  ac&et  to  estab- 
lish condonation.  It  must  be  proven  tiiat  tike 
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Injured  psrty,  having  full  knowledge  of  the 
offense,  forgave  the  ofTendiug  part;,  and  re- 
stored her  to  her  marital  rights.  It  is  true 
that  ai^Uee  has  introduced  the  testimony  of 
many  excellent  persons  to  the  effect  that,  so 
far  as  they  knew,  she  led  a  most  ezemplaiy 
and  vtrtuouB  life;  but  this  character  of  testi- 
mony Is,  In  our  opinion,  wholly  insufficient  to 
rehut  the  direct,  positive,  affirnuitlve  atate- 
inents  of  tlie  unimpeached  and  uncontradicted 
testimony  of  the  witnesses  for  appellant.  For 
the  reasons  indicated,  appellant's  prayer  for  a 
divorce  should  have  prevailed,  and  the  circuit 
court  erred  In  adjudcins  appellee  entitled  to 
nlimony.  >vniereforc  the  Judgment  is  reversed, 
and  cause  remanded  tar  proceedings  consistent 
with  this  opinion. 


POXDKR  et  111.  V.  LARD. 

(Court  of  Appeals  of  Kentucky.   Jan.  IS, 
1S08.) 

Appbllatb  Jdbissiction—Wh&x  Titlb  to  Land 

Involvbu. 

An  action  for  trespass  for  euttine  timber, 
in  which  the  defendant,  though  denying  plain- 
tifTs  title,  does  not  assert  title  in  himself,  does  ' 
not  involve  the  title,  bu  as  to  give  jurisdiction 
^f^n  appeal  from  a  judgment  for  Less  than 

Appeal  from  circuit  court,  Wolfe  county. 

"To  be  officially  reported." 

Action  t^-  Leila  "W.  lard  against  Z.  G.  Pon- 
der and  others  for  trespass  to  land.  Judgment 
for  plaintiff  and  defendants  appeal.  Dismiss- 
ed. 

J.  B.  White,  for  appellants.   John  U  Scott  & 

Son.  for  appellee. 

WHITE,  J.  This  Is  an  action  for  trespass 
for  cutting  timber,  brought  by  apiiellee  against 
appellants.  In  the  Wolfe  circuit  coiu^.  Upon 
trial  by  Jury  a  judgment  of  was  rendered 
ngalnst  appellants,  that  being  the  value  of  the 
timber  cut,  as  fixed  by  the  jury.  The  ques* 
tion  of  the  jurisdiction  of  this  court  Is  present- 
ed by  appellee  In  a  motion  to  dismiss.  If  there 
lie  no  question  of  title  involved,  this  court  has 
uo  Jurisdiction  of  a  judgment  of  only  $25. 
The  petition  alleges  title  and  possession  of  a 
certain  boundary  of  land,  and  charges  trespass 
by  appellants  cutting  timber,  etc.  The  answer 
"denies  that  appellee  (plaintiff  below)  Is  the 
owner  or  In  possession  of  the  boimdary  de-  I 
soribed,  or  of  any  land  extending  west  of  the  i 
uorth,  9°  west,  line  of  Samuel  Young,"  etc.,  | 
and  "deny  that  tbey  unlawfully  or  wrongfully  I 
entered,  cut.  and  removed  timber,"  etc.  The 
answer  nowhere  claims  the  land  as  that  of  de- 
fendant!:, and,  while  it  denies  the  right  of  re- 
cover', the  answer  does  not  bring  into  ques- 
tion the  title,  so  that  a  judgment  herein  would 
bar  an  action  in  ejectment.  Therefore  we  are 
of  opinion  that  the  only  amount  In  controversy 
Is  the  Judgment  for  $:±5,  and.  that  sum  being 
below  this  court's  Jurisdiction,  the  appeal  Is 
dismissed. 


ERMBRT  T.  DIETZ. 
(Court  of  Appeals  of  Kentucky.    Jan.  15, 

1898.) 

Plbabiits—  Nbcbssitt  or  Rbflt  to  Fusa  op  Pat- 

UENT, 

No  reply  to  a  plea  of  payment  in  an  action 
on  an  account  is  necessary,  where  the  petition 
alleges  that  no  part  of  the  account  has  been 
paid. 

Appeal  from  circuit  court,  Campbell  county. 

'•Xot  to  be  officially  reported." 

Action  by  I^uls  D.  Ermert  against  Henry 
Dietz  on  an  account.  Judgment  for  defend- 
ant, and  plaintiff  api^als.  Reversed. 

Henry  C.  Dumont  and  Holt  &  H<dt,  for  ap- 
pellant.    L.  J.  Crawford,  for  appellee. 

PAYNTER,  J.  The  petition  alleges  that  the 
plaintiff  sold  and  delivered  to  the  defeudnm. 
Dletz,  merchandise  of  the  value  of  $MC.35.  the 
particulars  of  which  appear  in  the  co^l^y  of  the 
account  filed  with  the  petition;  and  that  the 
defendant  had  not  paid  any  part  of  the  ac- 
count, although  requested  to  do  so,  nor  had  he 
paid  any  interest  thereon.  The  answer  alleges 
that,  since  the  sale  of  the  merchandise,  the 
defendant  baa  "paid  to  the  plaintiff  the  full 
amount  of  the  debt  and  Interest  mentioned  In 
the  said  petition."  No  evidence  was  offered, 
and  on  the  submission  of  the  case  the  court 
dismissed  the  petition.  It  could  not  be  that 
the  court  was  of  the  opinion  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Under  section  90,  Civ.  Code 
Prac,  the  plaintiff  must  state  facts  which  con- 
stitute a  cause  of  action  in  favor  of  the  plain- 
tiff against  the  defendant.  If  the  plaintiff 
sold  and  delivered  merchandize  of  the  valui^ 
alleged  to  the  defendant,  a  promise  to  pay  is 
Implied.  Ctftalnly.  if  the  defendant  bought 
the  goods  and  received  them,  there  is  an  Im- 
plied promise  that  be  would  pay  their  value. 
The  petition  in  this  case  follows  substantially 
the  form  for  actions  of  goods  sold  and  deliv- 
ered, as  aiqware  on  page  546,  Bullitt's  Code. 
1895,  and  we  tlilnk  the  petition  sufficient.  Of 
cotirse.  If  It  was  an  action  for  money  paid  for 
the  defendant,  then  there  would  be  some  rea- 
son Id  alleging  that  It  was  done  at  his  In- 
stance and  request.  The  court  must  hare 
been  under  the  impression  that  the  answer  con- 
tained an  affirmative  averment  with  reference 
to  the  payment,  which  should  have  been  trav- 
ersed. We  are  of  the  opinion  that  It  was  not 
necessary  for  the  [dafntlff  to  file  a  r^ly  trav- 
ersing the  allegation  of  payment.  The  plain- 
tiff alleged,  as  we  liave  stated,  that  no  part  ot 
the  account  bad  been  paid  or  any  Intmst 
thereon.  The  answer  does  not  In  express 
words  deny  the  allegation  of  the  petition  as  to 
payment,  but  does  so  by  affirmatively  alleging 
that  the  defendant  has  paid  the  debt  and  inter- 
est. Section  126.  Civ.  Cocle  Prac,  provides 
that  every  material  averment  of  a  pleading  Is 
to  be  taken  as  true,  unless  specifically  traversed 
(but  with  certain  exceptions  which  have  no 
application  to  this  case).  When  the  affirmative 
averment,  as  in  this  case  In  effect,  Is  a  denial 
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of  an  averment  In  the  petition,  a  traverse  la 
nnnecessary.  The  judgment  Is  reversed  for  a 
now  trial  and  tor  proceedings  consistent  wlOi 
tbls  opinion. 

MATTIXGLY  r.  ELDER'S  EX'X. 
(Court  ot  Appeals  of  Kentucky.   Jan.  18, 

1898.) 

BiLu  AND  Notes— Sr-ttlbh EXT  or  PARTSEBSDir 
— Mistake. 

Relief  will  not  be  granted  to  die  maker  of 
a  note  executed  on  a  settlement  of  partnership 
a(*i-uniits  on  the  ground  of  a  mistake  of  the 
liookkeeper  in  the  settlement,  whpn'  the  ac- 
i-itunts  were  discussed  on  sererHl  uct'iisiuiifi  lie- 
fnre  the  settlement,  and  the  mnker,  after  the 
execution  of  the  note,  made  repeated  promitiPM 
to  par  It,  unless  the  evidence  of  the  mistake 
is  reasonably  satisfactory. 

Appeal  from  circuit  court,  Marlon  connty. 

"Not  to  be  offidally  reported." 

Action  by  Ben  D.  Elder's  executrix  against 
B.  F.  Mattingly  on  a  promlssdry  note.  Judg- 
ment for  plalntifF,  and  defendant  appeals. 
Amrmed. 

Hlehards,  Bnskin  &  Ronald,  T.  L.  Kdelen, 
and  Ben  Spalding,  for  appellant  W.  E.  & 
S.  A.  Russell,  for  appellee. 

GUPI-%  J.  The  appellee  Instituted  this 
ai-Tiou  In  the  Marlon  circuit  court  seeking  to 
recover  Judgment  upon  a  note  against  the 
.-ippellaut  for  tlie  sum  of  $1,219.91,  balance 
due  on  settlement  of  accouuts  to  date  as 
iigalnst  distillery  note  for  J-J.90T.50.  this  day 
liiken  up,  subject  to  a  credit  of  ?600,  JOecem- 
her  10.  1889.  The  answer  alleges  that  the 
tlefeuihnnt  and  Ben  D.  Elder  had  been  part- 
ners Id  tJie  distilling  business,  and  that  in 
(settling  their  accounts  the  lK>okkeeper  made 
a  mistake,  and  that  upon  bis  repi-esentation 
The  note  was  executed,  but  that  as  a  matter 
of  fact  the  note  was  for  too  much.  The  ap- 
pellant asked  that  the  case  be  transferred  to 
e<|ulty.  and  referred  to  a  commissioner  to  as- 
certain and  report  the  true  state  of  accounts, 
and  for  Judgment  for  the  excess  over  against 
the  appellee.  The  motion  to  transfer  was 
sustainetl.  and.  after  issue  made  up,  the 
cause  was  heard,  ami  Judgment  rendered  In 
favor  of  appellee  for  the  amount  claimed, 
and  from  that  Judgment  appellant  has  ap- 
pealed. 

The  contention  of  appellant  fs  that  tlie  tes- 
timony shows  the  qilstake  alleged,  while  ap- 
pellee contends  it  is  inBuflldent.  Appellee 
nlso  filed  exceptions  to  the  deposition  of  ap- 
l>ellant.  which  exceptions  were  overruled  by 
the  court,  and  It  is  Insisted  for  api>ellee  that 
Mattingly  was  not  a  competent  witness,  at 
least  so  far  as  the  accounts  between  him  and 
the  decedent  were  concerned;  but  we  deem 
It  unnecessary  to  determine  to  what  extent. 
If  at  all.  the  deposition  was  incompetent,  for 
tbe  reason  that,  allowing  it  to  )>e  competent, 
tbe  judgment  is  nevertheless  sustained  by 
The  testimony.  It  may  Iw  conceded  that 
there  is  some  proof  coodncing  to  luatain  ai^ 


I  pellant's  claim,  but,  taking  all  the  evidence, 
I  facts,  and  circumBtnnces  into  consideration, 
I  we  think  the  Judgment  of  tbe  chancellor 
should  be  afBrmed.  It  is  evident  that  the  ac- 
counts between  the  pardea  were  considered 
and  discussed  on  several  occasions  before 
the  execution  of  the  note,  and  that  for  some 
time  afterwards  the  appellant  made  repeat- 
ed promises  to  pay  the  note.  In  such  a  case 
the  proof  to  sustain  a  mistake  shoiUd  be  rea- 
sonably satisfactory.    The  evidence  in  this 
case  Is  too  uncertain  to  authorize  a  Judgment 
In  appellant's  favor.    Judgment  affirmed, 
I  with  damagea. 

BUCKLEY  et  al.  v.  BOARD  OF  OOUXCII^ 
MKX  OF  CITS  OF  FRANKFORT  et  al. 

{Court  of  Appeals  of  Kentucky.    Jan.  20, 
1898.) 

Coxthacts—Sai.b  op  Materiai,  i»  Oj.d  Bkidoe — 
Deli  VKBY— Evidence, 

1.  PlaiDtifF»  city  and  county  sold  to  defend- 
'  ants  "the  timber,  iron,  and  stone"  In  an  old 
bridgej  which  was  to  be  removed,— one-half 
the  price  "to  be  paid  when  the  timbers  are  re- 
moved from  the  present  structure,  and  the  bal- 
ance to  be  paid  when  the  stone  is  removed  from 
the  piers";  it  being  stipulated  that  "the  city 
and  county  are  not  to  be  held  liable  for  any 
damuge  or  loss  that  nmj-  accrue,  from  any  cause 
whatever,   to  the  material  in   said  bridge." 
j  Beld,  that  the  sale  was  of  tbe  mnteriai  aa  it 
I  stood  ID  the  bridge,  and  that  plaintiffs  were 
not  hound  to  remove  the  stone  to  an  accessible 
j  place;  and  this  is  true  though  tbe  contract  may 
;  have  been  made  with  reference  to  a  contract 
I  metie  by  a  bridge  couii'any  to  remove  the 
bridge,  as  that  contract  iiiiide  no  provision  as 
I  to  where  the  materials  should  bo  placed. 
,     2.  The  claim  that  a  provision  for  tbe  removal 
I  of  the  materials  to  an  accessible  place  was 
I  omitted  by  mistake  is  not  supported  by  the 
evidence,  as  it  could  not  have  been  cousidercd 
by  defendants,  who  then  expected,  and  had  rea- 
son to  expect,  to  have  the  contract  for  the  re- 
moval of  the  old  material. 

3.  Evidence  showing  that,  as  there  was  some 
doubt  as  to  whether  the  city  was  bound  by  the 
contract  as  orlginalky  made,  it  had  agreed  to 
abide  by  the  contract  if  defendants  would  give 
it  the  stone  in  one  of  the  piers,  to  which  defend- 
ants agreed,  was  admissible  to  show  why  de- 
fendants did  not  get  the  stone  !n  that  pier. 

4.  Error  iu  admitting  evidence  as  to  what 
defendants  received  for  the  materials  removed 
fmni  the  liridye  was  harmless,  as  tite  court,  by 
its  instructions,  based  plaintiffs*  right  of  recov- 
ery solely  on  the  qnention  of  whether  the  stone 
had  been  deposited  in  an  accessible  place. 

Appeal  from  circuit  court,  Franklin  county. 

"Xot  to  be  officially  reported." 

Action  by  the  board  of  councilmen  of  the- 
dty  of  Frankfort  and  the  county  of  FrniAlIn 
against  John  T.  Buckley  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

John  B.  Uudsey  and  John  W.  Ro<liuan,  for 
appellants.    Ira  Julian.  Iliigli  Rodman,  and. 

L.  K.  Jolinsou,  for  ap;jellees. 

DU  RELLE.  J.  It  appears  that  In  1893  the 
city  of  Frankfort  and  the  county  of  Franklin 
were  the  joint  owners  of  the  St.  Clair  Street 
Bridge,  across  the  Kentucky  rivar;  and,  be- 
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Ing  nqnlred  by  the  federal  goremment  to  re- 
move  the  brtdge,  they  contrtcted  with  the 
King  Bridge  Oonvanj  for  llie  ranonl  (tf  tiie 
old  bridge,  uid  the  erection  of  a  new  one.  On' 
the  16th  of  December,  UOB,  L.  F.  Johnson, 
acting  as  a  comnUttoe  ^  tbe  dty  and  county, 
made  a  contract  with  m^eOant  Richard  ToWn 
for  the  sale  to  Tobln  of  the  materlala  of  the 
old  bridge  and  plem;  and  Tobln  gare  bond, 
with  appellant  Hackly  as  anrety,  for  the  exe- 
cution thereof.  The  contract  to  aa  ftdlowa: 
"For  and  In  conslderaflim  of  six  hundred  d<d- 
lars,  to  be  paid  by  Bichard  Tobln  aa  herein- 
after stated,  the  county  of  Franklin  and  dty 
of  rYankfort  doe^  hereby  sell  and  dlapoee  of 
all  the  tlmbo-,  iron,  and  stme  In  the  St.  Clair 
Street  Bridge,  crossing  the  Kentncky  river; 
three  hundred  dollars  of  which  to  to  be  paid 
when  the  tfanbers  are  removed  from  the  pres- 
ent structure,  and  the  balance  to  be  paid  whoi 
the  sttme  to  removed  from  the  piers.  It  Is 
understood  and  agreed  that  the  bridge  com- 
panr  to  to  hare  the  use  of  any  and  all  tim- 
bers in  the  old  bridge  which  It  may  want  In 
constructing  the  new  bridge;  and  the  dty  and 
county  are  not  to  be  held  llaUe  for  any  dam- 
age or  loss  that  may  accrue,  from  any  cause 
whatever,  to  the  mateilal  to  said  bridge.  It 
to  fnrth«  understood  and  agreed  that  said  To- 
bto  to  to  ^ve  bond,  approved  by  the  bridge 
committee,  tot  the  faithful  performance  of 
his  agreement  herein.  It  to  further  understood 
that  If  the  dty  did  not  have  the  power,  or 
In  fact  did  not  delegate  to  this  committee  the 
rl^t  or  power,  to  make  this  sale,  and  the 
foorta  should  so  hold,  thra  Franklin  county 
nw  thto  committee  shall  be  hdd  liable  to  said 
Tobln  tor  any  damages  by  reason  of  our  CaO* 
ure  to  comply  with  this  agreemoit.  Olven 
under  our  hands  thto  Dec.  15th.  1808.**  This 
contract  appears  to  have  been  assigned  for 
value  by  Tobto  to  Buckley.  It  appears  there 
was  some  doubt  whethw  Johnson  was  author^ 
Ised  to  contract  on  behalf  of  the  dty,  and  It 
la  claimed  by  appellants  that  the  dty  agreed 
to  abide  by  the  contract  of  Johnson  upon  con- 
dition that  Buckl^  should  give  the  city  the 
stone  to  the  southern  pier,  and  that  he  agreed 
to  do  80.  The  special  committee  appototed 
the  board  of  councilmen  with  regard  to  this 
matter  made  a  report  to  the  board  on  the  27th 
of  February,  1884,  advising  the  acceptance  of 
the  proposition  ot  Bnckl^  to  give  the  city  the 
stone  In  the  south  pier  of  the  old  bridge;  the 
•consideration  recited  thereto  being  the  giving 
to  Bu<^ey  of  a  preference  over  any  bidder  not 
lower  than  he  for  the  bulldli^  of  a  retaining 
wall  on  the  south  bonk  of  the  riv^.  This 
Tpport  to  as  follows:  "Tour  spipdal  committee 
who  were  appointed  to  confer  with  Mr.  J.  T. 
Buckley  In  regards  to  his  pm-chase  of  the  ma- 
terial in  the  old  bridge  report  as  follows: 
Your  committee  propose  to  iir.  Buckley.  If  he 
will  give  the  city  all  the  stone  to  the  south  pier 
of  old  bridge,  and  deliver  same  on  the  south 
bank  of  the  river,  or  any  portion  thereof  as 
may  be  needed  or  directed  by  your  committee, 
free  from  all  charges,  he  paying  the  sum  of 


($600)  six  hundred  dollars:  provided,  however, 
that  when  the  retolnlng  wall  from  Flncd*B  cor^ 
ner  to  dty  school  property  Is  advertised  fbr 
bids,  he  bdng  a  bidder.  Ids  bid  being  as  low  as 
the  lowest  he  shall  get  tiie  preference  of  Ote 
work.  Tour  committee  recommend  that  your 
honorable  body  accept  Mr.  Buckley's  pn^oet- 
tlon."  AppeUanta  admit  to  their  answer  that 
Buckley  agreed  with  the  committee  of  the 
council  to  give  to  the  dty  tin  stone  to  tbe 
south  piN.  Prior  to  the  report  of  tbe  com- 
mittee, negotiattons  were  had  between  one  Ru- 
ple,  BudUey,  and  the  King  Bridge  Company, 
looking  to  the  snbsdtutkm  ot  Budcley  In  ptoce 
of  Ruple  aa  subcontractor  of  the  bridge  com- 
pany for  the  removal  of  the  old  bridge;  and  a 
contract  was  drawn  up,  signed  by  Ruple  and 
Buckley,  and  submitted  to  tbe  bridge  company, 
to  effect  thto  sub8tltotI<Hi,— providing  for  the 
payment  to  Buckley  of  92,500  for  tiie  removal 
of  the  materials  of  the  ^d  bridge.  The  com- 
pai^,  however,  required  tiliat  tbe  council  should 
release  It  entirely,  and  accept  Buckley  as  an 
original  contractor  for  this  work.  Thto  tbe 
board  ded'ned  to  agree  to,  and  to  consequraoe 
Buckley  did  not  remove  the  stone  In  the  piers, 
but  it  was  removed  by  Ruple.  It  to  perfectly 
evident,  however,  that,  at  the  time  of  the  n^o- 
tfatioa  for  the  purchase  of  tbe  material,  Buck- 
ley expected  that  he  would  have  tb»  contract 
for  the  removal  of  the  stone  from  the  piers. 

The  dty  and  county  brought  suit  agatost 
Tobln  and  Buckley,  setting  up,  not  only  the 
original  contract  wlto  Tobln,  and  Its  assign- 
ment to  Bw^ey,  but  also  the  report  of  tbe 
committee,  ^Icb  was  alleged  to  have  been  ap- 
proved the  board,  and  agreed  to  Buck- 
ley. In  the  answer  it  to  denied  that  Buckley 
agreed  to  be  bound  hy  the  report  of  the  com- 
mittee; but  the  admission  In  the  answer  be- 
fore referred  to  to  substance  covers  the  only 
Important  part  of  that  report,  vis.  that  he 
agreed  to  ^ve  the  city  the  stone  to  the  south 
pier.  The  answer  further  alleges  Qiat,  when 
the  contract  with  Tobln  was  made.  It  was 
known,  agreed,  and  understood  between  the 
parties  that  appellees  had  contracted  with  the 
bridge  company  for  the  removal  of  all  the  ma- 
terials and  masonry  in  the  old  bridge  to  a  rea- 
sonably convenient  point  for  utilizing  It  (the 
bridge  and  piers  to  be  removed  to  tbe  manner 
and  to  tbe  depth  requh«d  1^  the  engtoeer  of 
toe  United  Stotes  govemment,-Mhe  require- 
ment being  seven  feet  below  pool  levd);  that 
it  was  agreed  that  the  bridge  and  the  stone  in 
the  piers  should  be  removed  and  delivered  to 
appellant  Tobln  as  required  by  the  contract  of 
the  bridge  company  with  appellees;  and  that 
the  stone  was  to  be  removed  by  appeilees. 
through  the  bridge  company,  and  delivered  to 
Tobln  at  a  reasonnUy  convraient  point  on  the 
bank  of  the  river,  but  that  thto  agreement  was. 

oversight  and  mtotake  of  tbe  draftsman, 
omitted  from  toe  written  contract.  It  to  fur- 
ther allured  that,  tosteacl  of  placing  the  stime 
at  a  reasonably  accessible  place,  tbe  appellees 
caused  and  permitted  the  bridge  company  to 
place  the  stone  on  tbe  bank  tf^the  riv6&  where 
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most  of  It  was  wJiolly  Inaccessible,  and  where 
only  one-third  of  It  could  be  utilized  by  the  ap- 
pellant; that  appellant  Buckley  notified  the 
mayor  and  board  of  councllmen  that  the  piers 
were  not  being  properly  removed,  and  protest- 
ed against  the  manner  of  their  removal,  with- 
out avail;  that  if  the  stone  bad  been  placed  at 
a  reasonably  convenient  point,  provided  by  ap- 
pellant Buckl^,  and  where  he  requested  the 
stone  to  be  placed,  It  would  have  been  worth 
$750,  by  reason  whereof  he  has  been  damaged 
in  that  sum,  for  which  he  makes  his  answer  a 
counterclaim.  A  further  counterclaim  was  for 
f  to  worth  of  stone  alleged  to  have  been  taken 
by  the  city  from  the  stone  sold  by  the  Tobln 
contract  Upon  tills  counterclaim  no  evidence 
■was  taken,  and  no  instruction  given.  A  fur- 
ther counterclaim  for  $37.60  Is  based  upon  the 
avenn^it  that  the  north  and  middle  piers  were 
not  removed  as  low  down  as  seven  feet  below 
pool  level,  but  that  &0  yards  of  stone  remained 
above  that  height  In  the  piers.  And  it  was 
further  claimed  that  under  the  Tobin  contract 
the  second  $300  was  not  required  to  be  paid 
until  the  removal  and  delivery  of  all  the  stone 
In  the  north  and  middle  piers  down  to  seven 
feet  below  pool  level.  An  amended  petition, 
relying  upon  an  alleged  contract  claimed  to  be 
set  forth  in  the  committee  report  of  February 
27,  1894,  was  not  permitted  to  be  filed;  but, 
In  the  view  we  take  of  this  case,  that  Is  Im- 
materlaL 

The  court  refused  an  Instruction  to  the 
Jury,  asked  by  appellants,  to  the  effect  that 
It  was  admitted  by  the  pleadings  that  $300  of 
the  purchase  money  was  not  due  until  all  the 
stone  was  removed  from  the  north  and  mid- 
dle piers  to  a  depth  of  seven  feet  below  pool 
lev^,  and  that  they  must  find  for  the  de- 
fendants as  to  the  second  $300  sued  for. 
Tbe  court  then  Instructed  the  Jury  upon  the 
theory  that  appellants  did  not  buy  the  stone 
In  the  north  and  middle  piers,  as  it  stood  in 
the  piers,  but  that  the  appellees  were  requir- 
ed to  deliver  the  stone  at  a  reasonably  ac- 
cessible place  on  the  bank;  and,  if  tbey  be- 
lieved from  the  evidence  that  the  stone  had 
been  so  delivered,  they  should  find  for  ap- 
pellees the  amount  claimed  in  the  petition, 
with  Interest  at  their  discretion,  less  any 
Bum  which  they  might  believe  the  appellants 
entitled  to  credit  for  by  reason  of  the  fail- 
ure to  deliver  all  the  stone  contracted  for  in 
the  middle  and  north  piers,  not  exceeding 
$o9:  and,  If  they  believed  that  the  stone 
bad  not  been  delivered  at  a  reasonably  ac- 
cessible place,  they  should  find  for  appellants 
such  damages  as  they  had  sustained  by  ap- 
pellees* failure,  not  exceeding  $750.  The 
Jury  found  for  appellees  In  the  sum  of  $600, 
without  Interest,  subject  to  a  credit  of  $59. 
In  our  view  of  this  case,  these  instructions 
were  unduly  favorable  to  appellants.  It  Is 
perfectly  evident  from  the  Tobin  contract 
that  at  the  time  It  was  entered  into,  and  as- 
signed to  Buckley,  Buckley  expected  that  he 
blmself  would  remove  the  stone  from  tb» 


piers,  and  therefore  bid  for  and  bought  the 
stone  in  the  piers.  Moreover,  by  that  con- 
tract the  appellees  specifically  contracted 
against  any  liability  for  damage  or  loss  that 
might  accrue  from  any  cause  whatever  to 
the  material  in  the  bridge.  Moreover,  the 
contract  between  appellees  and  the  bridge 
compaoy,  while  it  requires  the  company  "to 
remove  the  present  masonry  and  old  bridge 
as  required  by  the  engineer  of  the  United. 
States  government,"  has  no  provision  In  it 
as  to  where  such  material  and  masonry 
should  be  placed;  and  even  If,  as  contended 
by  appellants,  the  Tobin  contract  was  en- 
tered Into  with  reference  to  the  bridge  com- 
pany's contract  with  appellees,  the  widest 
latitude  of  construction  would  require  only 
that  the  appellees,  by  the  bridge  company, 
should  remove  the  materials  and  masonry. 
But,  as  before  stated,  we  are  of  opinion  that 
the  tme  construction  of  the  contract  Is  for 
the  sale  of  the  materials  as  they  stood  In  the 
bridge.  To  the  extent  that  the  bridge  com- 
pany was  obliged  by  its  contract  to  tear 
down  the  old  bridge  and  remove  It  from 
its  place,  the  appellants  received  the  benefit, 
as  they  doubtless  expected  when  they  enter- 
ed into  the  contract.  The  provision  claimed 
to  have  been  omitted  by  mistake,  that  the 
materials  were  to  be  removed  to  a  reason- 
ably accessible  place  for  utilization  by  the 
purchaser,  is  evidently  an  afterthought,  and 
could  not,  in  the  nature  of  things,  have 
been  considered  by  the  appellants  at  the 
time  when  Buckley  himself  expected,  and 
had  reason  to  expect,  to  have  the  contract 
for  the  removal  of  the  old  material.  More- 
over, Buckley  actually  took  possession  of 
and  sold  a  part  of  the  stone  removed  by  Rui^e. 

It  Is  urged  as  error  that  the  court  permit- 
ted the  Introduction  by  appellees  of  evidence 
concerning  the  alleged  modification  of  the 
contract  The  evidence  In  regard  to  the 
resolution  reciting  that  Buckley  agreed  to 
give  the  city  the  stone  In  the  south  pier  was. 
not  evidence  of  a  modification  of  the  con- 
tract, but  merely  of  an  agreement,  as  stated 
by  Buckley  himself,  that  the  city  agreed  to- 
be  held  Irauttd  by  the  original  contract  in 
consideration  that  Buckley  gave  It  tbe  stone 
in  the  south  pier;  and  It  was  admissible  to 
explain  to  the  Jury  why  Buckley  did  not  get 
the  stone  In  that  pier. 

It  Is  strenuously  nrged  that  It  was  error 
to  admit  testimony  as  to  what  Buckley  had 
received  for  sales  of  timber.  Iron,  and  stone 
removed  from  the  bridge;  and  in  our  opinion 
this  was  error,  under  the  pleadings  as  made 
up,  but  It  was  not  prejudicial  to  any  sub- 
stantial right  of  appellants,  for  the  reason, 
that  the  Instructions  given  by  the  court  prac- 
tically excluded  such  testimony  from  the  con- 
sideration of  the  Jury  by  basing  appellees' 
right  of  recovery  solely  upon  the  question 
of  whether  the  stone  bad  been  deposited  In 
an  accessible  place.  Judgment  affirmed,  with, 
damages. 
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WILCOXON  V.  MORSE 

(Oburt  of  Appeals  of  Kentucky.    Jan.  19, 
1SB&.) 

ASSIOSMBITTI— LIABILITT  OF    ASSIONOR  Of  NOTK 
— USURT. 

Where  the  assignor  of  a  note,  with  knowl- 
edge of  the  fact  that  the  greater  pnrt  of  the 
Doee  Is  usury,  cooceals  that  fact  from  the  as- 
aignee,  the  assignee  may  hold  the  iissi^nor  with- 
out suing  the  payee;  and  this  is  true  thou».'h 
the  assignee  had  previously  purchased  from  the 
maker  a  tract  of  land  on  which  the  note  was  a 
lien,  if  he  had  no  notice  of  the  lien,  and  could 
Dot,  therefore,  have  assumed  its  payment  as 
part  of  the  consideration  for  the  land. 

Appeal  from  circuit  court,  Hlekmao  county. 

"Not  to'be  officially  reiwrted." 

Actiou  by  Sarah  M.  Morse  agaluKt  O.  Wil- 
coxoQ  ou  a  promissory  note.  Judgment  Cor 
plaintiff,  and  JefODdant  appeals.  Reversed. 

(ieorge  I.  Husbands,  Thos.  H.  ilines.  and 
Thos.  G.  Pooie.  for  appellant  W.  W.  Rob- 
ertson, for  appellee. 

BURNAM,  J.  This  Is  a  suit  on  a  note  dat- 
ed December  27.  18i>3,  executed  by  appellant 
to  api>eUee.  and  tlii.s  is  tbe  second  appeal  that 
has  been  pi-oset-utetl  from  the  Judgineut  of  the 
lower  court,  judgment  having  been  rendered 
for  the  amount  of  the  obIi»;ation  after  demur- 
rers bad  been  sustalneil  to  both  the  original 
and  amended  answers.  This  appeal  is  pros- 
ecuted to  test  the  suiflclency  of  the  answer, 
as  amendefl.  as  a  defense.  'Xlie  allegations 
of  the  answer,  as  amended,  are  that  in  Oc- 
tober. 1S79,  one  G.  W.  Galbreath  executed 
and  delivered  his  promissory  note  for  $3(Hj  to 
appellee,  payable  12  month.'*  after  date,  with  6 
per  cent.  Interest  from  date,  and  to  secure  Its 
payment  simultaneously  executed  and  deliv- 
ered a  mortgage  on  a  certain  tract  of  land; 
that  when  tlie  note  became  due.  and  was  ^ftill 
Id  the  possession  of  appellee,  the  payor  asked 
for  an  extension  of  time  In  which  to  pay  It, 
and.  In  order  to  get  such  indulgence,  verbnlly 
agi-eed  witli  ajipellee  that  he  would  pay  lu  lier 
cent,  per  anuuiii  on  it,  instead  of  6,  as  called 
for  in  the  note:  tliat  in  accordance  with  this 
agreement  the  time  of  payment  was  extended, 
and  the  obligor,  Galbreatli,  paid  interest  on 
the  note  at  the  rate  of  10  iM?r  ceut.  per  annum 
from  the  27th  day  of  Ocrolici-.  ISSi).  to  the 
25th  day  of  February.  ISMl,  the  jmyments  of 
Interest  being  credited  on  tbe  buck  of  the  note 
as  "Interest  paid  to  such  a  date,"  without  giving 
the  amount  thereof:  that  in  July,  the 
payor,  Galbreath,  sold  and  conveyed  to  appel- 
lant the  land  which  he  had  previously  uiort- 
guged  to  secure  this  note.  In  con;jideriiilon  of 
tlie  sum  of  ¥2.ixsi.a3,  all  of  which  was  paid 
cash  In  band,  and  executed  to  her  a  deed  with 
clause  of  general  warranty;  that  appellant 
never  learned  of  the  existence  of  the  note  or 
mortgage  due  appe1I<t>,  and  t:be  fact  that  her 
land  was  bound  for  the  debt  imtil  Deceml>er. 
18'.>a;  that  when  she  Icnin.'d  these  facts  she 
purchased  the  Galbi-eatli  uote  from  appeltee, 
and  bad  same  assigned  to  her  as  a  valid  and 
substetlDg  debt  against  Galbreath,  secured  by 


a  lien  on  the  land  which  be  bad  purchased.  In 
oi\Ier  that  she  might  collect  it  from  him  IC 
he  had  property  sufficient  to  pay  It;  that  at 
the  time  she  purchased  the  note  she  did  not 
know  that  It  contained  any  usury,  and  that  she 
did  not  have  such  knowledge  at  the  time  sQe 
executed  the  uote  sued  on  in  consideration  of 
'  the  same,  but  that  appellee  did  know  of  sucli 
I  usiiiy,  and  failetl  to  disclose  the  same  to  ber. 
and  represented  that  tbe  balance  due  on  tbe 
note  was  ¥351,  when,  calcuhiting  the  note  nt 
legal  Interest  and  applying  credits  as  of  the 
date  of  payuient,  there  remained,  as  a  valid 
and  legal  demand,  a  balance  of  only  $80.35  due 
on  the  note.    She  alleges  that  it  wits  no  pan 
of  tbe  contract  of  purchase  from  Galbreatli 
that  she  was  to  assume  or  pay  the  debt  of  ap- 
pellee, or  that  the  execution  of  the  note  sued 
on  was  intended  to  be  an  extingui-shment  of  the 
I  note  of  Galbreath,  but  that,  on  the  contrary, 
she  simply  boujrlit  the  note,  took  an  assign- 
ment therefor,  and  executed  the  note  sued  on 
In  consideration  of  same.    Slie  further  alleges 
that  she  has  never  collected  anything  on  the 
Galbreath  note  assigned  her.  and  by  way  of 
'  defense  sets  up  the  payment  of  tbe  usurious 
Interest  made  by  Galbreath,  and  asks  that 
'  same  be  applied  as  a  cre<1it  u]>on  the  principal, 
alleging  that,  to  the  extent  of  the  usury  con- 
tained In  the  note  of  Galbreath,  there  was  no 
legal  or  valid  cotisidei'atiou  therefor. 
The  amended  pleadings  tiled  in  this  case 
'  have  materially  changed  the  issues  from 
'  what  they  were  upon  the  former  appeal.  At 
that  time  tliere  was  no  allegation  on  the 
[  part  of  appellant  that  she  did  not  have  no- 
I  tice  of  tbe  existence  of  the  mortgage  obllga- 
I  tion  at  tbe  date  of  ber  purchase  of  the  laud. 
I  or  that  she  did  not  assume  the  payment  of 
lue  note  to  appellee  as  a  part  of  tbe  pur- 
I  cliase  price  in  her  contract  with  Galbreath. 

In  the  former  opinion  this  court  held  that.  In 
I  the  altsence  of  such  allegations,  the  assump- 
tion was  that  she  had  notice  of  the  existence 
I  of  this  mortgage  debt,  and  had  assumed  to 
,  pay  it  when  she  purchased  the  land,  and 
j  that  in  that  state  of  case  she  would  not  l>e 
permitted  to  credit  upon  the  debt  of  appellee 
I  usury  previously  paid  thereon  by  her  ven- 
I  dor,  as  slie  would  thereby,  in  effect,  escape 
:  the  payment  of  a  part  of  the  pnrchnse  price 
of  tile  innd  Iiouglit  by  lier.   If  the  facts  as  al- 
i  legeU  in  the  anieuded  answer  are  true,  ap- 
i  pellee  knowingly  assigned  to  appellant  an 
'  obligation  which,  to  the  extent  of  $261.05. 
was  usurious  and  witliout  consideration,  and 
therefore  illegal,  as  at  the  date  of  the  (;al- 
breath  note  the  legal  rate  of  Interest  was  i! 
per  cent.,  and  all  contracts  for  the  loan  of 
money  at  a  greater  rate  were  by  the  statute 
,  declared  to  be  void  for  the  excess  over  the 
legal  interest.   And  this  court  has  often  held 
,  that  so  long  as  any  part  of  the  original  debt 
.  remains  unpaid  tbe  usurious  Interest  must 
arst  be  applied  to  the  payment  of  the  legal 
I  interest,  tlien  to  the  prtncipal,  and  after 
I  these  have  l>ei>n  extinguished  no  right  of  ac- 
i  tlon  for  the  usury  exists;  and  undoubtedly, 
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If  appellee  had  Instituted  suit  on  tbe  as- 
stsned  obligation  to  subject  tbe  mortgaged 
real  estate  to  Its  payment,  appellant,  as  tbe 
owner  of  the  junior  title,  could  have  requli-ed 
appellee  to  purge  her  debt  of  the  usury  con- 
tained therein,  as  tbe  plea  of  usury  Is  not 
a  personal  privilege,  but  can  be  Interposed 
by  a  Junior  against  a  prior  Hen  where  prop- 
erty Is  sought  to  be  subjected  to  such  lien. 
8ee  Hart  v.  Hayden,  TO  Ky.  M(>,  and  Shanks 
V.  Stephens,  Ky.  Law  Rep.  IjiiA.  Indeed,  If 
the  fact  that  a  dalm  Is  tainted  with  usury 
is  disclosed  by  the  record.  It  Is  the  duty  of 
the  court,  without  plea,  even  though  the 
debtor  may  refuse  to  make  such  defense,  to 
purse  the  contract  of  such  usury.  See  IIlll  t. 
Cornwall,  00  Ky.  512,  26  S.  W.  MO,  and  cases 
there  cited.  The  ass^nient  of  a  note  im- 
plies a  guaranty  on  the  part  of  the  assignor 
timt'tbere  Is  no  valid  or  legal  defense  there- 
to, and  this  Is  true  notwithstanding  the  as- 
signment Is  made  "without  recourse";  and. 
If  the  assignment  Is  made  with  knowledge 
on  the  part  of  tbe  assignor  of  the  want  of 
validity  in  the  paper,  the  assignee  may,  with- 
out bavin?  sued  the  obligors,  recover  t>ack 
the  money  wbleb  he  has  advanced  for  It 
See  Ware  v.  McCormack,  96  Ky.  l-T*.  28  a 
\v.  137,  iKiti,  ami  Hurst  t.  Otambers,  IS 
Hush,  iriS.  And  If  appellee,  as  al1p;n*d. 
knew  at  the  time  she  assigned  the  (Jal- 
l>reath  note  to  appellant  that  the  gr(>at 
bulk  of  it  was  usury,  and  that  Us  collection 
could  not  be  enforced  at  law,  and  concealed 
t\ie»e  facts  from  appellant  he  was  not  onm- 
pelled  to  Institute  suit  against  the  payeo  in 
order  to  liold  the  assignor,  as  the  question  Is 
not  one  of  solvency  or  Insolvency  on  the 
piirt  of  the  payee,  but  one  Involving  the  le- 
ciility  of  the  obligation  Itself.  Of  course, 
the  l>ut*(lcn  Is  upon  aiipellant  to  estaMlnli  the 
fnr-ts  ri'llM  on  In  her  nmendM  |))eadlnf;s. 
hut.  If  true  and  established,  they  constitute 
a  valid  defense  to  the  obligation  sued  on.  to 
the  extent  of  the  usury  contaliieil  tiierein. 
For  the  reasons  Indicated  the  demurrer  to 
the  answer  a»  nmpntled  should  have  been 
overruled,  and  the  Judgment  Is  tlierefore  re- 
versed, and  cause  remanded  for  proceed- 
ings consistent  herewith. 


PKDIOO  T.  COMMONWKAT/m. 

fCourt  of  Appenls  of  KiMitncky,    .fiin.  22. 
18f»S.) 

CriM1:(A1.  Law— EvinESCK    as  to  Tiiaimno  bt 

BLooDHOtsn— Au'-oy. 

1.  Testimony  as  to  trftilioK  hy  ft  blooillnmnil  is 
admissible  where  it  is  estaWislied  hy  the  tos- 
tinioiiy  of  some  person  who  has  jiersoiial  knowi- 
i>dKe  of  the  fact  that  tbe  dog  lu  quesciou  has 
acuti-riPSM  of  sfcnt  and  power  of  (li^<  riitiiniition, 
and  haR  l>eeii  trniiieil  or  tested  in  the  tracking 
of  human  beiiiKS-  and  it  appearn  that  the  dog  so 
trained  and  tested  was  laid  on  the  trail,  wheth- 
er viHilde  itr  not,  at*a  point  where  the  ciniiiu- 
titnnces  tend  clearly  to  show  that  the  Kiiilt.v 
party  had  been,  or  Qp«>n  n  track  wliieh  aneh 
i-ircuoiittances  indicate  to  have  bveu  made  by 


him;  but  it  was  error  to  admit  such  testimony 

where  it  did  not  appear  that  the  dog  had  been 
ti-uiiio<l  or  tested,  (luffy,  J.,  dissenting  from 
holding  that  such  testimony  is  ever  admissible. 

2.  It  was  error  to  permit  a  witness  to  testi- 
fy that,  just  Iwfore  the  burning  charged,  some 
one  other  than  defeudant  had  borrowed  march- 
es frOTi  her;  it  not  beiug  sufficiently  shown  that 
defendant  was  with  the  person  in  question,  and 
no  conspiracy  beiug  charged. 

3.  The  statement  of  a  witness  that  ber  hus- 
band had  referred  to  defendant  as  "a  barn 
burner"  was  inadmissible. 

Appeal  from  circuit  court  Barren  county. 
'I'o  be  otiJciaUy  reported." 
Walter  Pedigo  was  convicted  of  bam  burn- 
ing, and  appeals.  Iteversed. 

L.  McQnown,  for  apiiellant.  W.  3.  Taylor, 
Atty.  Uen.,  fOr  tbe  Commonwealth. 

DU  RELLB,  J.  Appellant  was  Indicted  Joint- 
ly with  AVortb  Wilson  tor  burning  tbe  stock 
bam  of  L.  W.  Preston,  on  March  10,  1897. 
and,  having  been  given  a  separate  trial,  was 
found  guilty,  and  sentenced  to  three  years' 
confinement  In  tbe  penitentiary.  Upon  the 
trial.  Preston  testified  that  at  10  minnles  of  !> 
in  the  evening,  he  discovered  tbe  Are  coming 
through  the  bam  from  the  southwest  comer; 
and  that  he  thereu]N>n  "telegraphed  to  Neigh- 
bors, at  Kllsabetbtown,  and  got  his  blood- 
hound, that  arrlveil  tlie  next  day  at  noon,  and 
carried  him  to  the  rear  of  the  southwest  cor- 
ner of  the  bara;  and  the  dog  took  a  track, 
and  went  In  a  south  direction  to  the  lane,  and 
went  down  the  Innc  three  panels,  and  crosKecl 
the  fence  tlirougb  tbe  place  of  Spencer,  into 
[be  street,  and  then  up  tbe  street  towaiil:*  the 
dormitory,  and  up  to  tbe  bouse  of  Nao  Tuu- 
stel's.  opposite  the  dorailtory.  Tlie  dog  wjw 
then  taken  to  tbe  alley  that  leadH  out  of  tbe 
street;  east,  from  the  one  on  which  the  dor- 
mitory Is  situated;  and  tlie  dog  took  a  tnick 
then,  and  followed  It  up  that  street,  tbrou»;lt 
tlie  plank  fence,  through  Mr.  Joe  Smith's,  fol- 
lowing a  path  into  tbe  Knob  road,  out  thnt 
road  to  I>olph  Depp's  gate,  crossed  the  feurf 
In  a  low  place  near  the  gate,  and  then  throtiglt 
tbe  swamp  in  tbe  field  towards  my  barn  that 
was  burned."  After  testifying  to  some  other 
niiittera.  the  witness  further  stated:  "Next 
day  after  tbe  fire  witness,  following  tbe  d»w. 
«aw  trH<-kK  going  tlirougli  Spencer's  field.  Tbe 
tracks  were  alwut  four  feet  apart,  and  were 
tlip  tracks  of  one  iH>t-Hon.  and  looked  like  i>er- 
Kou  was  mnning,  and  dog  followed  that  tnick. 
Witness  stayed  from  tlfty  to  one  hundretl  yanls 
behind  the  dog,  trying  to  keep  tlie  crowd 
hack."  This  was  all  tbe  testimony  In  revtmil 
to  the  doff,  llie  bam  was  totally  de-itroyeil, 
toKetber  with  a  lot  of  horses  and  other  slwk 
and  property. 

It  ^>i)enrs  that  tbe  dormitory  spoken  of  was 
situated  alwiut  .'i(»0  yanls  towards  the  center  of 
town  from  Preston's  bara,  and  was  a  tenement 
occupied  by  a  liirse  number  of  fauilUes  and  In- 
dlridnals,  many  of  wliom  were  of  bad  repute. 
Immediately  opposite  tbe  dormitory,  on  Frout 
street,  was  tbe  liotise  of  Nau  'i'unsiel,  wblcb 
appears  to  have  been  a  bouse  of  111  fiune.  It 
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is  admitted  that  botb  anwnant  and  hta  co- 
defendant  were  at  tbe  dormitory  and  the  Tim- 
stel  house  before  and  after  tbe  fire,  In  com- 
pany with  Fannie  Hogan,  a  lewd  woman, 
whom  appellant  was  In  the  habit  of  visiting, 
and  with  Pearl  Crumpton,  another  woman  of 
the  same  class,  whom  Wilson  afterwards  mar- 
ried. Lula  Simmons,  another  Inmate  of  tbf» 
dormitory,  testified  that,  at  "abont  good  dark" 
on  the  evening  of  tbe  Are,  she  waa  getting 
some  mullein  for  use  as  medicine  In  the  field 
back  of  Preston's  bam;  that  she  was  just  be- 
hind the  bam,  and  about  75  yards  from  It,  and, 
when  she  started  back,  she  saw  appellant  come 
out  of  the  back  door,  and  shot  tbe  door,  and 
he  said  to  her,  "Hello,  Lula!  You  will  see  a 
hell  of  a  fire  here  In  a  Uttle  while;"  that  he 
then  got  over  the  fence  back  of  the  bam, 
staggering,  and  apparently  drank,  and  came 
to  where  she  was;  that  they  walked  together 
out  of  the  field,  throi^h  Depp's  field  (which  lay 
in  the  direction  of  tbe  dormitory  from  Pres- 
ton's), down  the  lane  beck  of  Depp's  house 
that  leads  down  to  the  pike;  that  she  got  over 
the  fence,  and  went  on  through  the  field,  but 
that  appellant  went  towards  the  pike,  while 
she  went  on  back  of  Spencer's  bouse,  through 
hit  stable  lot,  and  up  the  road  to  the  dormitory. 
Aa  nearly  as  can  be  ascertained  from  the  bill 
of  exceptions  (which  Is  quite  ind^nite  as  to 
the  locations),  the  track  followed  by  tbe  dog 
coincides  in  some  respects,  though  not  in  aU, 
with  that  taken  by  appellant  according  to  the 
statement  of  the  Simmons  woman,  so  far  as 
she  claims  to  have  seen  his  movements.  Two 
other  witnesses  testified  to  having  seen,  a  short 
time  before  tbe  fire,  two  unidentified  men  at 
the  point  in  the  lane  where  the  dog  was  set  to 
trailing  the  second  time,  and  from  which  point 
the  dog  went  in  the  direction  of  the  bam. 
These  witnesses  knew  both  appellant  and  WU- 
son,  but  did  not  recognize  dtber  of  the  men. 
Alice  Case,  another  Inmate  of  the  dormitory, 
was  permitted  to  testify  that,  about  three- 
quarters  of  an  hour  before  the  fire,  Wilson 
came  to  her  room,  and  borrowed  some  match- 
es; that  some  one  was  on  tbe  porch  with  him, 
but  she  did  not  know  who  It  was.  There  was 
some  testimony  of  statements  by  appellant  aft- 
er the  fire  tending  to  cast  some  suspicion  upon 
him.  Preston  had  testified  on  redirect  exami- 
nation that  he  saw  Wilson  In  Louisville,  told 
him  there  was  a  reward  of  $250  offered  for 
the  man  who  burned  tbe  bam,  and  that  Wil- 
son could  have  the  reward  If  he  would  help  to 
get  the  man,  to  which  Wilson  replied,  "I  am  a 
poor  fellow,  and  hard  up,  but  I  would  hate  to  tell 
who  it  was,  for  Walter  Pedlgo  is  a  good  friend 
of  mine."  This  testimony,  of  course,  should 
not  have  been  admitted,  and  was  properly  ex- 
cluded from  the  jury  on  the  day  following. 

The  defense  relied  on  was  an  alibi.  The 
two  women,  Fanuie  Hogan  and  Pearl  Crump- 
ton,  testified  that  appellant  and  his  co-de- 
fendant, Wilson,  were  in  their  company  all 
the  evening  until  the  time  of  the  fire,  and 
there  was  other  corrolrarative  testimony  to 
same  effect    Upon  cross-examination, 


the  witness  Hogan  was  asked  If  ber  husband 
(she  being  a  married  woman)  had  not  said 
to  ber  in  Ix>ulavllle,  in  tbe  presence  of  Po- 
liceman Hessian,  that  she  had  left  him,  and 
taken  up  with  "a  damned  bam  burner,"  and 
If  she  had  not  replied  that  hw  husband 
would  keep  on  until  he  got  her  connected 
with  the  bam  burning;  If  Hessian  did  not 
ask  her  who  it  was  that  fell  over  the  fence- 
and  hurt  themselves;  and  if  she  had  not 
said,  "It  was  not  me,  as  we  run;"  and  if  she 
had  not  further  said,  if  she  talked,  she  would 
get  some  one  Into  trouble.  Having  respond- 
ed In  the  negative,  Hessian  was  permitted 
to  contradict  her,  and  state  that  the  conver- 
sation Indicated  had  taken  place.  %e  wa» 
further  asked  If  she  had  not  told  Preston,  in 
the  presence  of  Bailey,  that  she  would  tell 
him  what  she  knew  a'bout  the  fire  If  be 
would  not  ask  her  anything  atmut  Walter 
Pedlgo,  and  if  she  had  not  told  Preston  that 
one  of  the  Reynolds  boys  bumed  it,  and  got 
five  dollars  for  it.  This  was  answered  in  the 
negative,  and  Bailey  was  permitted  to  testify 
in  regard  to  the  conversation  Indicated;  the 
court  in  regard  to  this  testimony— and  tfal» 
only—cantlonlng  tbe  Jury  that  the  evidence- 
of  Bailey  was  to  be  considered  only  as  af- 
fecting the  credibility  of  the  witness  Hogan. 

From  the  statement  of  facta  it  Is  evident 
that  the  most  important  question  Is  whether 
the  testimony  in  regard  to  the  dog  and  his 
actions  was  competent  On  behalf  of  the 
commonwealth,  it  was  urged  that  this  testi- 
mony was  admissible  for  what  It  was  worth, 
as  one  of  the  circumstances  pointing  to  the 
guilt  of  appellant  On  the  other  hand.  It  la 
insisted  with  great  earnestness  that  while 
evidence  concerning  the  tracking  of  hu- 
man beings  by  doga  has  been  sometimes  act- 
ed upon  by  mobs,  it  has  never  been  admitted 
as  competent  in  the  courts  of  a'ny  state  ex- 
cept one,  and  in  that  one  nnder  condltlona 
which  did  not  exist  In  this  case;  that  if  ad- 
missible at  all,  it  Is  admissible  solely  upon 
the  ground  that  It  is  expert  testimony;  and' 
that  no  evidence  was  offered  or  admitted 
that  the  dog  In  question  was  qualified  or  had 
been  trained  to  track  human  beings,  or  even 
that  he  was  in  fact  a  bloodhound.  The  only 
cases  upon  this  subject  to  which  we  have 
been  referred,  or  which  we  have  been  able 
to  find,  arose  In  Alabama.  In  the  case  of 
Hodge  V.  State  (Ala.)  13*  South.  385,  upon 
a  trial  for  murder,  it  appeared  that  on  the 
night  of  the  killing,  Just  after  it  was  done, 
several  witnesses  went  to  the  place,  and  dis- 
covered in  close  proximity  to  the  bouse  man 
tracks.  The  tracks  were  sufilciently  marked 
to  be  easily  followed,  and  were  followed  by 
several  of  the  witnesses  op  to,  or  very  near 
to,  the  house  of  defendant  One  of  the  wit- 
nesses, while  on  tbe  stand,  was  asked  the 
following  question:  "If  he  had,  at  the  time 
be  was  searching  for  tracks,  a  trained  dog 
for  tracking  a  man?"  Against  objection,  the 
witness  was  permitted  to  state  that  he  did 
ofrn  such  a  dog;  that  when  the  tracks  were 
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discovered  near  the  botise  of  deceaeed,  he 
got  bis  dog,  and  put  him  on  the  tracks;  and 
that  the  dog,  after  taking  the  trail,  followed 
the  tracks,  and  went  to  defendant's  house, 
being  followed  by  the  witness.  Said  the 
court  In  that  case:  "It  Is  common -knowledge 
that  dogs  may  be  trained  to  follow  the 
tracks  of  a  human  being  with  considerable 
certainty  and  accuracy.  The  evidence  In 
this  case  showed  that  a  dog  thus  trained 
was,  within  a  very  short  time  after  the  hom- 
icide, put  upon  the  tracks  of  the  person  to- 
wards whom  all  the  circumstances  strongly 
pointed  as  the  guilty  agent,  and  that  the 
dog.  as  if  following  these  tracks,  or  'trailing,' 
went  to  the  bouse  of  the  defendant."  There 
was  other  evidence  showing  that  measure- 
ments were  made  of  the  tracks  at  various 
points  along  the  route,  and  they  were  Iden- 
tiSed  at  each  point  as  having  been  made  by 
the  same  shoes  as  were  the  tracks  at  the 
place  of  the  murder;  and  It  was  held  that 
"the  fact  that  the  dog,  trained  to  track  men, 
as  shown  In  the  testimony,  was  put  on  the 
tracks  at  the  scene  of  the  homicide,  and, 
taking  tbe  trail,'  so  to  speak,  went  thence  to 
defendant's  honse,  where  he  (the  defendant) 
Is  shown  to  have  been  that  night  after  the 
killing,  was  competent  to  go  to  the  Jury  for 
consideration  by  them.  In  connection  with 
all  tbe  other  evidence,  as  a  circumstance 
tending  to  ponnect  the  defendant  with  the 
crime."  In  a  subsequent  case  In  tbe  same 
court  (Simpson  v.  State  [Ala.]  20  South.  573), 
upon  a  trial  for  arson,  there  was^vldence  in- 
troduced tending  to  show  that  the  defendant 
was  tracked  by  bloodhounds  which  had  been 
pot  upon  bis  track  a  short  time  after  the 
building  was  burned.  The  owner  of  the 
dogs  (which  were  known  as  bloodhounds) 
testified  that  he  had  trained  them  to  track 
human  beings,  and  that  they  would  not  leave 
the  track  of  a  person,  after  they  had  been 
once  put  upon  It,  to  follow  another  track. 
On  cross-examination  an  attempt  was  made 
to  weaken  the  effect  of  tbls  testimony,  by 
asking  the  trainer  and  owner  of  the  dogs  If 
he  bad  ntM  trained  certain  bloodhounds  kept 
at  another  place,  of  the  same  stock  and 
breed  as  tbe  dogs  concerning  which  be  bad 
testified,  close  onto  two  years  old,  and  If  he 
did  not  know  that  tbey  had  recently  been 
put  on  a  human  track,  and  had  quit  the 
track,  and  had  gone  off  and  killed  a  sheep. 
Id  this  case  the  court  held;  "The  court 
properly  excluded  from  the  jury  the  propos- 
ed evtdence  as  to  two  bloodhounds,  of  the 
same  breed  of  those  employed  to  track  the 
supposed  criminal  In  tbls  case,  and  trained 
by  the  same  man,  being  put  upon  the  trail 
of  a  human  being,  and  leaving  It  to  trail  a 
Bheep,  which  they  overhauled  and  killed. 
Tbe  test  by  comparison  was  not  sufllclently 
certain  to  determine  tbe  reliability  of  the 
dogs  employed  here  by  reference  to  tbe  qual- 
ities of  tbe  other  dogs." 

It  is  difficult  to  lay  down  a  general  rule  as 
to  tbe  introduction  of  testimony  of  this  kind. 
U  8.W.— 10 


It  is  matter  of  common  knowledge,  of  which 
courts  are  authorized  to  take  notice,  that 
dogs  of  some  varieties  (as  the  bloodhound, 
foxhound,  pointer,  and  setter)  are  remark- 
able for  the  acutenesB  of  their  sense  of  smell, 
and  for  their  power  of  discrimination  be- 
tween the  track  they  are  first  laid  on  and 
others  which  may  cross  it;  but  It  Is  also 
matter  of  common  knowledge  that  all  dogs 
do  not  possess  this  power  in  tbe  same  degree, 
and  that  some  dogs  of  purest  pedigree  prove 
worthless  upon  trial.  It  la  stated  la  the 
Bncyclopeedla  Brltannlca  (title  "Dog")  that 
"tbe  bloodhound,  regarded  by  many  as  the 
original  stock  from  which  all  the  other  va- 
rletlea  of  British  hounds  have  been  derived. 
Is  now  rarely  to  be  met  with  In  entire  purity. 
Its  distinguishing  features  are  long,  smooth, 
and  pendulous  ears,  from  eight  to  nine  inch- 
es in  length,  full  muzzle,  broad  breast,  mus- 
cular limbs,  and  a  deep  sonorous  voice.  The 
prevailing  color  Is  a  reddish  tan,  darkening 
towards  the  upper  part,  and  often  varied 
with  large  black  spots.  It  stands  about  2{j 
Inches  high."  It  Is  stated  In  Webster  that 
tbe  bloodhound  was  formerly  used  for  pur- 
suing runaway  slaves,  and  that  "other  va- 
rieties of  dog  are  often  used  for  tbe  same 
purpose,  and  go  by  tbe  same  name.  The  Cu- 
ban bloodhound  la  said  to  be  a  variety  of 
the  mastiff." 

After  a  careful  consideration  of  tbls  case 
by  tbe  whole  court,  we  think  It  may  be  saf^ 
ly  laid  down  that.  In  order  to  make  such  tes- 
timony competent,  even  when  It  Is  shown 
that  the  dog  is  of  pure  blood,  and  of  a 
stock  characterized  by  acuteness  of  scent 
and  power  of  dlscrlmluation,  It  must  also 
be  eatabUshed  that  the  dog  In  question  is 
possessed  of  these  qualities,  and  has  been 
trained  or  tested  in  their  exercise  in  tbe 
tracking  of  human  beings,  and  that  these 
facts  must  appear  from  the  testimony  of 
some  person  who  has  personal  knowledge 
thereof.  We  think  It  must  also  appear  that 
the  dog  BO  trained  and  tested  was  laid  on 
the  trail,  whether  visible  or  not,  concerning 
which  testimony  has  been  admitted,  at  a 
point  where  the  circumstances  tend  clearly 
to  show  that  the  guilty  party  had  been,  or 
upon  a  track  which  such  circumstances  indi- 
cated to  have  been  made  by  him.  When  so 
indicated,  testimony  as  to  trailing  by  a 
bloodhound  may  be  permitted  to  go  to  tbe 
Jury  for  what  It  Is  worth,  as  one  of  the  cir- 
cumstances which  may  tend  to  connect  the 
defendant  with  the  crime  of  which  be  Is 
accused.  When  not  so  Indicated,  tbe  trial 
court  should  exclude  the  entire  testimony  in 
that  regard  from  the  }ury.  Lt  is  well  known 
that  tbe  exercise  of  a  mysterious  power,  not 
possessed  by  human  beings,  begets  in  the 
minds  of  many  people  a  superstitions  awe. 
like  that  Inspired  by  tbe  bleeding  of  a  corpse 
at  tbe  touch  of  tbe  supposed  murderer,  and 
that  they  see  in  such  an  exhibition  a  direct 
Interposition  of  Pivlne  Providence  in  aid  of 
human  Justice.    The  very  name  which 
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the  antmal  Is  called  has  a  direct  tendency 
to  enbance  the  ImpreBBlTeneas  of  the  per- 
formance, and  It  wonld  be  dangerous  In  the 
extreme  to  permit  the  Introduction  of  Buch 
testimony  In  a  criminal  case  under  condi- 
tions which  did  not  fully  justify  its  consider- 
ation as  a  clrcamstance  tending  to  connect 
the  accused  with  the  crime.  In  this  case 
there  was  no  testimony  showing  that  the 
dog  had  been  trained  or  tested.  As  the  case 
therefore  must  be  reversed  and  sent  back 
for  a  new  trial,  we  will  consider  the  other 
allied  errors  for  which  a  reversal  Is  Bought. 

The  testimony  of  Alice  Cass  as  to  the  bor- 
rowing of  the  matches  seems  to  us,  while 
not  particularly  material,  to  be  hardly  suffl- 
ciently  connected  with  this  appellant,  as 
there  is  no  direct  testimony  to  show  that  ai>* 
pellant  was  in  Wilson's  company  at  the 
time:  and  this  the  more  as  the  Indictment 
does  not  disrge  conspiracy. 

As  to  the  questions  asked  on  cross-exam- 
ination of  Fannie  Hogan,  the  answers  to 
which  Tarloos  witnesses  for  the  common- 
wealth were  iwrmltted,  gainst  objection,  to 
contradict,  we  are  of  opinion  that  the  state- 
ments proved  by  Hessian,  Preston,  and  Bai- 
ley were  not  contradictory  of  or  inconsist- 
ent with  her  testimony  In  chief  upon  any 
material  matters,  and  were  therefore  Incom- 
petent Tl)p  opinion  of  the  wltneM  Hogan's 
husband  that  appellant  wu  a  bam  burnw 
was  deariy  Incompetent  Kennedy  t.  Com., 
14  Bnsb.  3S7;  LoTlng  t.  Oom.,  80  Ky.  ni; 
Steph.  Dig.  Et.  See  7  Am.  A  Eng.  Bnc. 
Lav,  p.  IW.  And  we  think  the  other  state- 
ments of  these  witnesses  In  contradiction  of 
the  witness  ^gan  were  as  to  matters  col- 
lateral to  the  testimony  In  chief  of  the  wit- 
ness, and  therefore  irrdevant.  For  the  rea- 
sons stated,  the  Judgment  18  reversed,  and 
the  cause  remanded,  with  directions  to 
award  appellant  a  new  trial,  and  for  fur- 
ther proceedings  consistent  with  this  opin- 
ion. 

(Feb.  8,  1898.) 

6UFFY,  J.  (dissenting).  I  concur  hi  the  re- 
versal of  the  Judgment  In  thlB  case,  but  dis- 
sent from  so  much  of  the  majority  opinion 
-as  holds  that  the  trailing  or  proven  trailing 
of  the  defendant  by  a  bloodhound  can  be  in- 
troduced as  evidence  upon  the  trial  of  such 
person  charged  with  any  crhne.  It  Is  true 
that  the  majority  opinion  so  restricts  such 
proof,  and  requires  so  many  conditions  pre- 
cedent, that  If  the  opinion  In  question  should 
be  strictly  adhered  to,  no  great  Injustice  would 
very  oftrai  resnlt  from  evidence  admitted  un- 
der the  ruling  In  question.  It,  however,  seems 
to  me,  with  due  respect  to  the  majority  opin- 
ion, that  such  a  rule  of  evidence  Is  contrary  to 
all  other  rules  of  evidence,  and,  if  not  in 
violation  of  the  letter  of  the  constitution,  is 
manifestly  in  violation  of  the  spirit  as  here- 
tofore eiQKiunded  by  this  court.  Such  a  rule 
seems  to  me  an  Innovation  upon  all  the  here- 
tofore established  rules  of  testimony.  The  use 


of  Uoodhounds  was,  perhaps,  necessary  to 
efficiently  and  effectually  uphold  the  Institu- 
tion of  tdavery,  as  well  as  to  aid  In  the  arrest 
and  capture  of  persons  accused  of  crime  In 
the  Dark  Ages.  In  such  cases,  however,  the 
object  Bought  was  the  arrest  or  capture  of 
known  fugitives.  If  the  dog  in  fact  took  up 
snd  followed  the  trail  of  a  fugitive,  and  found 
him.  or  aided  his  pursuers  to  find  him,  the 
object  was  acoompllsbed,  and  there  conid  be 
no  mistake  as  to  whether  be  wan  the  party 
sought  or  not;  tUs  guUt  and  right  of  capture 
having  been  theretofore  established,  and  In 
fact  being  unquestioned.  If  the  hound  took 
the  wrong  trail,  and  brought  to  bay  the  wrong 
party,  that  fiict  would  be  ascertained  so  soon 
as  the  pursuers  reached  the  party,  and  the 
utility  of  llie  hound  In  that  regard  then  ceased. 
It  to  now  pnvcsed  to  use  the  hound,  not-to 
capture  a  fugitive,  bnt  to  ascertain  or  furnish 
evidence  to  convict  some  citizen  of  crime.  It 
seems  to  me  that  this  new  use  of  the  blood- 
hound Is  a  radical  departure  from  the  former 
purposes  for  which  they  were  used;  but. 
whethor  this  be  so  or  not  It  seems  to  me  that 
neither  the  life  nor  liberty  of  a  citisen  ^uld 
be  takm  amy  or  even  jeopardised  by  the 
mere  fact  that  some  person  testitied  that  the 
bonnd  was  well  trained  to  track  human  be- 
ings, etc.,  and  that  he  had  trailed  the  accused 
from  the  scene  of  the  crime  to  the  habitation  of 
the  accused,  or  until  he  came  upon  the  ac- 
cused party.  There  is  danger  that  the  effei-t 
of  the  majorl^  opinion  will  likely  be  to  great- 
ly promote  the  raising  and  training  of  blood- 
hounds, or  hounds  that  will  be  called  blood- 
hounds. It  Is  a  well-known  fact  that  the 
owners  of  hounds,  as  well  as  other  property, 
usually  hold  such  property  in  high  esteem: 
and,  as  the  owner  or  trainer  of  hounds  will 
be  engaged  In  the  buBlness  for  pay.  It  will  be 
greatly  to  their  interest  to  always  have  well- 
trained  hounds.  In  fact,  I  presume  there  will 
be  none  bnt  trained  and  expert  hoimds  in  a 
few  years;  at  least  such  will  be  the  opinion 
of  their  owners,  for  It  would  be  utteriy  use- 
less to  have  any  other  sort  It  Is  common 
tradition,  and  doubtless  believed  by  quite  a 
large  number  of  persons,  that  bloodhounds  are 
capable  of  wonderful  feats  of  trailing.  In 
fact,  the  many  wonderful  stories  told  of  the 
echievemoits  of  bloodhounds  (mostly  In  the 
Imaghiatlon  of  those  originating  them)  have 
instilled  Into  the  minds  of  quite  a  number 
of  ijersons  such  wonderful  notions  of  the  un- 
erring, if  not  Infallible,  knowledge  and  Intel- 
ligence of  the  hounds,  that  the  tact  that  the 
bound  said  that  a  certain  person  had  lately 
been  at  the  place  where  the  crime  was  com- 
mitted would  be  the  most  conclusive  proof 
that  could  be  produced. 

If  it  should  even  be  conceded  that  every 
owner  and  trainer  of  hounds  would  be  per- 
fectly fair  and  impartial  in  endeavoring  to 
strike  the  trail  only  of  the  party  who  had  been 
at  the  scene  of  the  crime,  and  likewise  impar- 
tial in  his  testimony  as  to  the  expertness  of 
the  dog,  yet  such  evidence  Is  entirety  too  vague 
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and  uncertain  to  be  allowed  to  jeopardize  the 
liberty  of  a  (reemau.  It  Beeme  from  common 
history,  as  well  as  the  proof  In  this  case,  that 
the  bloodhound  la  supposed  to  be  capable  of 
taking  up  and  following  the  trail  of  a  human 
being  that  has  been  made  from  24  to  40  hours. 
If  that  be  true,  and  It  l8  reasonable,  then  It 
must  necessarily  follow  that  the  bound  afore- 
said could  take  up  the  scent  of  a  man  who 
bad  passed  within  a  quarter  of  a  mile  of  the 
place  a  tew  hours  before  the  hound  was  taken 
to  the  [riace  to  find  the  scent.  I  tblnk  this 
condnslon  necessarily  follows.  Take,  for  ex- 
ample, the  case  at  bar.  It  seems  that  the  bam 
was  located  In  an  open  field,  and  the  prosecu- 
tion would  hare  us  believe  that  many  boors 
thereafter  the  hound  was  able  to  take  the  trail 
and  follow  It  It  Is  reasonably  certain  that  a 
man  wearing  shoes  would  leare  less  scent  on 
tbe  ground  to  remain  for  12  or  15  hours  than 
tie  wonid  leare  if  going  through  timber.  It 
therefore  follows,  as  I  think,  that  If  a  hound 
was  taken  to  the  scene  of  the  crime  or  sup- 
posed crime,  and  any  perstn  had  passed  short- 
ly before  the  arrival  of  the  dog  within  a  quar- 
ter of  a  mile  of  the  place,  especially  If  his 
roate  Iny  through  timber,  the  dog  finding  no 
soent  at  the  point  where  he  was  taken  to 
search  for  same,  and  Itnowing,  If  he  knew  any- 
thing, that  he  was  desired  to  trail  some  hn- 
man  being,  be  would  naturally  go  to  the  place 
and  in  the  direction  of  the  scent,  or.  In  other 
words,  would  find  the  trail  by  reason  of  his 
acate  scent  of  some  person  who  bad  passed 
snffldently  near  the  place  to  enable  tbe  hound 
to  lake  up  the  scent.  It  would  be  impossible 
to  demonstrate  whether  or  not  he  found  the 
«:tiiAl  trail  at  the  spot  to  which  he  was  taken, 
or  whether,  as  all  dogs  will  do  when  It  Is 
sought  to  pnt  them  on  a  trail,  he  commenced 
htm  ting  for  one,  and  so  continued  until  a  trail 
was  found  In  that  vicinity.  It  may  also  be 
assumed  as  certain  that  the  hound  would  take 
op  the  first  trail  or  follow  the  first  trail  that 
reached  or  affected  his  olfactory  nerves  after 
It  vras  made  known  to  him  that  he  was  there 
tm  tbe  purpose  of  trailing  somebody.  I  do  not 
think  It  Is  possible  to  establish  the  tact  that 
tbe  honnd  will  not  quit  the  first  tmll  that  he 
may  take  vp.  and  go  off  with  another  which 
be  might  happen  to  &ill  In  with  or  cross. 
Doobtless,  his  keeper  would  often  be  of  the 
opinion  that  the  honnd  would  never  take  up  a 
trail  other  than  the  one  he  first  took. 

I  do  not  think  that  the  evidence  as  to  what 
tbe  hound  said  or  Indicated  should  ever  be 
admitted  as  testlmcmy  for  the  farther  reason 
that  there  Is  too  mncb  danger  of  an  innocent 
person  being  convicted,  or  at  least  arrested  and 
permaneiitly  disgraced,  by  the  admlsidon  of 
such  testimony.  This  case  illustrates  tbe  dan- 
ger alluded  to.  From  the  evidence  In  this 
case  it  Is  highly  probable  that  quite  a  number 
of  pentms  wait  that  very  night  to  the  dorml- 
taryf  or  to  the  house  tqiposite  the  dormitory; 
and.  If  they  hmvened  to  pass  or  near  the 
bam.  the  dog,  of  necessity,  was  as  apt  to  take 
one  trail  as  another,  and  hence  there  would 


be  no  sort  of  certainty  in  his  trailing  the  crim- 
inal, if  any  there  was.  To  illustrate  further. 
It  la  learned  from  common  rumor  and  from  the 
press  that  a  great  many  tollgates  have  been 
lately  destroyed,  and  It  seems  very  difficult  to 
ascertain  who  are  the  guilty  parties.  The 
gates  are  on  the  public  highway,  where  per- 
sons pass,  and  have  the  right  to  pass  and  re- 
pass;  yet,  if  a  bloodhound  should  be  taken 
to  the  scene  of  the  crime  within  a  reasonable 
time  thereafter  for  the  purpose  of  trafilng  the 
guilty  party,  he  would  be  almost  certain  to 
find  some  trail,  and  trail  some  person  to  his 
home,  and  after  having  been  sufflclently  shown 
to  be  an  exp^,  etc.,  his  testimony  would  be 
admitted  to  fix  the  guilt  upon  some  party  per- 
haps entirely  Innocent,  and  who,  In  the  exer- 
cise of  his  right,  bad  passed  that  way.  The 
same  may  be  said  as  to  a  large  nnmbar  of 
crimes  Biq>po8ed  to  have  been  clandestinely 
committed,  or  in  tsTt  have  been  committed. 
Many  houses  and  bams  are  burned  down. 
Some  fires  are  of  Incendiary  origin,  while  a 
number  are  the  result  of  acddenta  or  careless- 
ness; yet,  under  the  majority  opinion  In  this 
case,  It  would  seem  that  If  an  expert  hound 
trailed  a  party  from  the  scene  of  the  burning 
to  his  home,  or  place  where  be  was  known  to 
have  been  shortly  after  the  fire,  that  fact  might 
be  proven  In  evidence  against  him,  although  in 
fact  he  might  not  bave  been  there  at  all,  or,  if 
he  had  been,  had  simply  been  a  casual  passer- 
by. Such  evidence  should  not  be  admitted  for 
the  reason  that  the  defendant  Is  not  p^mltted 
to  cross-examine  the  witness,  who  in  reality  Is 
the  dog,  whether  he  is  the  legal  witness  or 
not.  I  am  aware  that  It  has  been  held  that 
you  could  prove  dying  declarations  against  the 
defendant,  and  it  has  been  said  that  be  has 
the  constitutional  privilege  of  meeting  tbe  wit- 
ne^  face  to  face,  because  the  party  testifying 
is  the  one  who  Is  reciting  the  dying  declara- 
tions;  but  the  admission  of  the  statement  or 
trailing  by  tbe  hound  is  not  a  parallel  case. 
•  The  trailing  of  the  hoimd.  If  evidence  at  all, 
must  be  niion  the  suppositlm  that  he  totik  the 
track  at  tbe  scene  of  the  crim^  and  followed 
it;  bnt  the  defendant  has  no  chance  to  Inquire 
of  the  bound  how  far  from  the  iflace  did  he 
really  And  the  trail,  or  did  he  cross  any  other 
or  find  any  others.  If  a  person  was  testifying 
to  having  tracked  the  defendant  from  or  about 
the  place,  he  could  be  cross-examined  upon 
that  subject  to  know  whether  there  was  any 
other  track,  and  which  appeared  to  be  the 
ftesbest,  and  the  and  whether  the  trail  be 
was  foUo^ring  crossed  or  fell  in  with  otha 
trallB.  Not  so  with  the  dog.  He  has  had 
his  say*  and  left.  There  Is  another  bmlUar 
rule  of  law,  that  A.,  a  witness,  will  not  be  al- 
lowed to  testify  that  B.  told  him  that  he  saw 
the  defendant  at  the  place,  or  that  he  trailed 
him  or  saw  him  going  from  the  scene  of  the 
crime;  bnt  it  seems  to  be  contended  in  tnia 
case  that  A.  may  tell  what  the  dog  aald  about 
it  A  person  may  be  murdered  in  a  highway 
or  road  Uiat  Is  rlghtfolly  traveled  by  nnmmus 
persons.    Twenty-five  or  fifty  persons  may 
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haTe  pasEed  wlthlo  less  than  a  dozen  hours, 
ancl,  upon  tbe  discovery  of  the  crime,  a  blood- 
houod  ma;  be  brought  there;  and,  If  he  has 
any  of  the  attributes  which  he  Is  generally 
credited  with,  he  will  certainly  find  some  trail, 
and  land  somewhere.  Would  It  be  right  to  al- 
low that  fact  to  be  proren  against  the  party 
accused  of  the  murder?  If  sncb  evidence  be 
admitted,  It  seems  to  me  that  a  man  might  In 
fact  be  bung  without  any  other  erldence  ttaan 
the  mere  fact  that  the  bloodhound  was  proven 
to  have  taken  up  the  trail  at  the  scene  of  the 
murder,  and  followed  It  to  the  bouse  of  the 
defendant  Such  evidence  must  tend  to  estab- 
lish his  guilt,  else  It  could  not  be  admitted; 
and.  If  the  jury  upon  such  evidence  found  him 
guilty,  how  could  this  coon  reverse?  It  win 
not  do  to  say  that  the  Jury  win  not  convict  a 
party  lymn  such  testimony.  As  matter  of  fact 
and  common  history,  some  party  Is  very  llk^ 
to  be  suspected  of  the  crime,  and,  Att&c  sus- 
picion to  a  greater  or  less  extent  permeates 
the  community,  but  little  additional  evidence 
is  required  to  convict  the  accused;  especially 
If  he  be  defenMess  or  destitute  of  friends  and 
focUttieB  fbr  making  a  defense. 

It  seema  that,  If  the  condltitnis  described  In 
the  opinion  were  compiled  with,  the  fitct  that 
the  honnd  trailed  a  person  from  the  scene  of 
the  crime  would  be  snffideirt  to  authorise  a 
warrant  of  arrest,  and  would  be  such  prob- 
aUe  cause  as  to  protect  the  party  procuring  tbe 
armt;  and  thus  a  dtizen  might  be  put  to 
great  expense,  mortification,  and  ^grace  with- 
out any  evldoiGe  at  all  as^lnst  him  except  the 
trailing  of  the  bound,  and  have  no  retbess  for 
any  of  the  wrongs  so  Inflicted.  As  before  in- 
tlniated,  it  seems  to  me  that  the  use  of  the 
bloodhound  properly  belonged  to  the  days  of 
slaroT,  and  of  the  Uoody  criminal  code  of  the 
Daric  Ages;  and.  Inasmuch  as  the  tosUtntlon 
of  slav^  and  the  code  aforesaid  have  ceased 
to  extet,  the  hound  should  be  relegated  to  In- 
nocuous desuetude. 


DUNAGATN  v.  ^ATE. 
(Court  of  Crimina]  Appeals  of  Texas.    Feb.  9. 
1898.) 

Assault — Admisbibilitt  or  Evidb:4ob. 

1.  An  asrault  cannot  be  proved  by  statements  of 
the  person  alleged  to  be  assaulted,  where  she  de- 
nies the  assault  on  the  trial. 

2.  An  assault  by  a  husband  upon  a  wife  cannot 
be  proved  by  a  judgment  of  divorce  granted  upon 
the  ground  of  bis  assault. 

Appeal  from  Ellis  county  court;  J.  O.  Smith, 
Judge. 

Jim  Dunagain  was  convicted  of  an  aggra- 
vated assault,  and  ^peals.  Reversed. 

Fears  &  Crocker,  for  appellant  Mann 
Trice,  for  the  State. 

DAVIDSON,  J.  i^tpellant  was  convicted 
of  an  aggravated  assault  upon  his  wife,  and 
ai^>eal8. 

During  the  trial  the  wife  was  placed  upon 
the  stand,  and  questioned  with  reference  to  the 


all^d  assault  which  she  denied.  The  state, 
after  first  laying  the  predicate,  over  appel- 
lant's objection,  proved  h^  statement  made 
before  tbe  grand  Jury  In  regard  to  the  matter. 
In  which  she  swore  to  certain  facts  which  con- 
stituted this  assault  The  court  seems  to  have 
admitted  this  testimony  mainly  upon  tbe 
theory  that  she  was  an  on  willing  witness,  but. 
under  the  record  before  us,  it  would  be  Im- 
material whethw  It  was  upon  this  tbecay  or 
for  the  purpose  of  contradicting  her.  That  an 
tmwilllng  witness  may  be  led.  under  some  cir- 
cumstances, Is  conceded,  and  that  witnesses 
may  be  Impeached  Is  iriaced  beyond  question: 
but  because  these  propositions  are  tm^  It  does 
not  author^  the  state  to  prove,  as  original 
testimony,  Its  case  by  showing  the  witness 
made  statements  outside  of  court  contradictory 
of  those  testified  to  on  the  trial.  The  state  may 
contradict  Its  witness  when  that  witness  has 
sworn  to  material  evidence  Injurious  to  the 
state,  but  it  cannot  put  the  witness  on  the 
stand,  and,  having  failed  to  make  proof  of  a 
criminating  fact,  prove  Its  case  by  the  state- 
ment of  the  witness  made  off  of  the  witness 
stand  at  any  other  time  or  place.  In  this 
character  of  case  It  would  be  simply  a  failure 
of  proof,  and  the  state  cannot  si4)ply  that 
failure  by  showing  that  the  witness  made 
statements  at  other  times  or  places  which,  if 
true,  might  establish  the  charge  upon  which 
the  defendant  was  being  tried. 

^he  state  also  Introduced  the  Judgment  In 
tbe  divorce  suit  between  the  defendant  and  his 
wife  In  which  she  obtained  a  divorce.  By  tlut 
Judgment  it  was  shown  that  the  ground  upon 
which  the  divorce  was  granted  was  his  as- 
sault upon  her.  This  was  objected  to  by  ap- 
[>ellant  This  action  of  the  court  was  dearly 
erroneous,  It  having  no  other  effect  than  to 
show  that  the  allegations  In  the  information 
were  true.  If  not  Introduced  tor  this  purpose, 
it  would  be  difficult  to  conceive  the  purpose  of 
Its  introduction.  The  assault  In  this  case 
could  not  be  proved  In  this  manner.  For  the 
errors  discussed  the  Judgment  Is  reversed,  and 
the  cause  remanded. 


DAGGETT  v.  STATE. 

(Court  of  Criminal  Aroeals  of  Texas,    Feb.  9, 
1808.) 

Bl-ROLIRT— OffNBHSHlP  OF  PrOPBRTT  — ClfARlCTEB 
or  FoHCE—CosFBSSioxs— Trial. 

1.  J,'s  possefisioD  of  ft  bui^larized  cbickea  bouse 
was  that  of  a  servant,  where  the  owner  emplt^ed 
bim  nt  a  salary,  and  charged  bim  with  the  duty 
of  caring  for  the  fowls,  though  his  wife  was  to  gor 
a  part  or  the  increase. 

2.  Where  there  is  a  joint  ownership  of  fowls  in 
a  bnrftlarised  chicken  hooae,  tbe  ivcf>erty  could 
he  alleged  in  either  owner. 

3.  Cue  entitled  to  a  ^t  of  the  hicreaae  of 
fowls  in  a  borglarized  diickea  house  is  not  a  co- 
owner. 

4.  Confessions  of  burglary  are  admistible  where- 
the  stolen  property  was  found  pursuant  theret\>. 

5.  It  is  proper  to  re-read  a  charge  ak  corrected, 
n.  The  cbarncter  of  force  required  to  nuke  day 

time  or  nigbttime  burglary  ia  same. 
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Ameal  from  district  court,  Tarrant  cooaty; 
W.  D.  Harris,  Judge. 

Franfc  Daggett  was  ctmrlcted  of  burglaiy, 
and  appeals.  Affirmed. 

Uaim  Trice,  for  the  State. 

HBNDBBSON,  J.  Appellant  was  coaTictad 
of  burgUuT,  and  his  ponlslimait  assessed  at 
two  years'  confinement  In  the  penitoitlary, 
and  he  prosecutes  this  aK»eaL 

Appellant  dalms  that  there  Is  a  Tsrlance  be- 
tween the  allegations  of  the  Indictment  and 
the  proof  as  to  the  ownership  of  the  alleged 
bot^larlied  house.  The  proof  shows  that  the 
bouse  entered  was  a  chicken  house,  situated 
on  the  ranch  of  John  Daggett,  about  seven  or 
eight  miles  from  his  residence;  that  £d  Jahn 
was  empk^ed  t^^  him  at  a  salary  of  f  18  per 
month;  that,  among  other  things  he  was  em- 
ployed to  look  after,  were  a  number  of  fowls, 
oonslsting  of  chickens  and  turkeys,  which  the 
said  John  Daggett  bought  and  placed  on  the 
premises,  with  the  tmderetandlng  that  Jahn's 
wife  was  to  get  a  part  of  the  increase.  The 
possession  of  Jahn,  under  the  testimony;  was 
a  mere  custody,  as  that  of  a  servaot.  The  al- 
teimtion  of  the  indictment  was  correct.  See 
OraVes  t.  State  (Tex.  Or.  App.)  42  S.  W.  300. 
These  observations  apply  in  regard  to  the  own- 
ership of  the  house,  and.  in  addition  thereto, 
If  there  was  a  joint  ownership  In  the  fowls, 
then  the  property  could  be  alleged  in  either; 
but  there  was  not  a  Joint  ownership  In  these 
fowls,  because  Mrs.  Jahn  could  only  bare  a 
part  of  the  increase. 

Appellant  also  contends  that  the  confessions 
of  the  appelant  were  Inadmissible,  becatise  he 
was  not  properly  warned.  We  think  that  the 
testimony  shows  that  he  was  properly  warned. 
Not  only  this,  but  the  confessions  were  ad- 
missible on  another  ground.  The  fruits  of 
the  crime  were  found  In  pursuance  of  the  con- 
fessions of  the  appellant.  True,  the  property 
was  not  found  in  the  exact  place  as  stated  by 
the  appellant,  but  evidently  It  had  been  there, 
and  was  left  there  by  the  appellant,  because 
the  smoke  house  contained  a  lot  of  feathers, 
identified  as  belonging  to  the  chickens  and 
turkeys  taken.  They  had  doubtless  been 
moved  from  there  a  short  distance  by  others 
after  the  arrest  of  the  appellant,  but  they  were 
traced  from  the  smoke  house  to  a  thicket  near 
by.  oa.  the  premises  of  Bums,  where  appellant 
stated  they  would  be  found.  But  for  this 
statement,  that  they  were  on  Bams'  premises, 
there  Js  no  suggestion  that  search  would  have 
been  made  there  by  the  officers  for  the  lost 
property. 

There  is  no  error  In  the  court  re-reading  the 
charge  as  corrected  by  him.  There  was  no  oc- 
casion to  give  the  special  charge  requested,  as 
all  the  facta  of  the  case  had  t>een  properly 
covered  by  the  court's  charge.  As  applied  to 
the  facts  of  this  case,  the  special  chaise  given 
by  the  court  as  to  the  definition  of  actual  care, 
control,  and  management  was  not  calculated 
to  Injure  appellant.  Nor  was  there  any  error 
In  the  defloltlon  of  the  court  of  a  breakli^,— 


In  defining  the  same  as  applied  to  a  daytime 
entry.  The  character  of  force  la  the  same. 
The  Judgmoit  Is  affirmed. 


BPILIiMAN  V.  STATE. 
(Court  of  Criminal  Appeals  ot  Texas.    Feb.  9, 

1808.) 

CaiMiKAL  Law  —  TBirr  —  RioiKT  PoBSzssioir  of 
Htolsn  Fbopbrtt— EiirrBUOTioNS. 
Where  stolen  property  was  found,  28  or  80 
days  after  .the  theft,  in  the  possession  of  defend- 
ant's father,  defendant  not  beiog  preeent,  nor 
shown  to  have  been  in  the  possession  thereof  at 
all,  an  inatmetlon  that  the  jury  should  convict,  if 
snch  property  was  recently  after  its  theft  found  in 
defendaufs  posse^on,  under  drcumstances  reoulr- 
iog  of  him  an  explanation  of  his  possession,  which 
he  failed  to  make,  and  that  his  possession  there- 
of was  personal,  and  uuexptained.  was  errooeoua, 
as  auuming  a  fact  which  occurred  a  month  subse- 
qnent  to  the  aliened  theft,  and  also  as  charging 
upon  the  weight  of  the  evidence. 

Appeal  from  BIIli  county  court;  J.  C. 
Smith,  Judge. 

Alonco  E^Ulman  was  convicted  of  the 
theft  of  a  wagon  sheet  and  turkey,  and  ap- 
peals. Reversed. 

Singleton  &  Sherrod,  tor  i^peUant  Mann 
Trice,  for  the  State. 

DAVIDSON.  J.  About  28  or  30  days  after 
the  alleged  theft  the  state's  evidence  shows 
that  the  father  of  the  defendant  was  found 
In  the  possession  of  the  wagon  sheet  in  ques- 
tion. There  was  no  explanation  gKen  by 
either  the  defendant  or  his  father,  so  far  as 
the  record  discloses,  at  that  time.  The  ap- 
pellant snbsequently,  during  the  trial,  prov- 
ed that  his  father  had  purchased  the  wagon 
sheet  from  one  Allen,  but  this  was  not  given 
in  explanation  at  the  time  of  the  arrest.  In 
this  connection  the  court  instructed  the  Jury 
that  If  they  believed  the  alleged  stolen  prop- 
erty was  recently  after  Its  theft  found  In 
possession  of  defendant,  "and  that  the  cir- 
cumstances connected  with  his  possession, 
when  first  called  upon,  were  of  such  a  char- 
acter as  to  demand  of  him  an  explanation  of 
his  possession,  and  he  failed  or  refused  to 
make  such  explanation,  then  I  charge  you, 
before  you  would  be  warranted  in  finding 
blm  guilty  from  such  circumstance  of  pos- 
session alone,  you  must  be  satisfied  that  his 
possession  was  personal,  was  recent,  was  ex- 
clusive, was  unexplained,  and  that  it  Involv- 
ed a  distinct  and  conscious  assertion  of  prop- 
erty by  the  defendant  and,  if  either  of  these 
constituents  are  wanting,  the  defendant  Is 
entitled  to  be  acquitted."  An  exception  was 
reserved  to  this  charge,  and  Is  here  assigned 
as  error.  Defendant  was  not  present  at  the 
time  of  the  father's  arrest,  but  was  brought 
ln_  the  next  day,  and,  so  far  as  the  facts  con- 
nected with  the  arrest  are  concerned,  he  was 
not  shown  to  have  been  in  possession  of  the 
property  at  all.  His  father  was  in  posses- 
sion at  the  time  of  the  arrest,  l^ls  chargf> 
Is  erroneoua.   It  assumes  a  fact,  and  char- 
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gem  upon  It,  having  occurred  a  month  tub- 
sequent  to  the  alleged  theft  But  If  the  de- 
fendant had  been  found  In  possession  of  it, 
and  had  failed  to  give  any  account  of  It, 
still  the  charge  is  erroneous.  In  that  it  Is  up- 
on the  we^ht  of  the  testimony.  In  so  far 
as  the  principle  Is  concerned,  we  see  no  dif- 
ference between  this  case  and  that  of  Pol- 
lard T.  State,  33  Tex.  Or.  R.  1^,  26  S.  W.  70. 
It  wUl  be  observed  that  the  court  Instructed 
the  Jury  that  if  the  defendant  was  In  posses- 
sion of  reeoatly  Btnlen  property,  and  that 
possession  was  exclmdre  and  unexplained, 
etc.,  they  would  convict  Now,  siqipose  the 
jury  did  believe  that  the  posseeMon  was  re- 
cent and  unexplained,  tbey  are  virtually  in- 
formed to  convict  It  will  be  seen  that  the 
effect  of  the  charge  was  to  convict  alone  up- 
on the  unexplained  possession  of  recently 
stolen  property.  So  we  say  that  the  prin- 
ciple Is  practically  the  same  as  In  PoUard  v. 
State,  supra.  See,  also,  Franks  v.  State,  36 
Tex.  Cr.  R.  149.  85  a  W.  977;  McCarty  v. 
State,  36  Tex.  Or.  &  ISB,  %  S.  W.  994.  The 
court  submitted  the  case  and  charged  upon 
an  issue  not  suggested  by  the  evidence.  Hie 
court  spears  to  have  tried  this  case  very 
fairly  with  the  exception  above  pointed  out, 
and  for  this  error  in  the  court's  charge  the 
jTidgment  is  reversed,  and  the  cause  re- 
manded. 


SPILLMAN  V.  STATES. 

(Court  of  Oriminal  Appeals  of  Taos.    Feb.  9, 
1898.) 
Thir— BvmsKCBi 

On  a  trial  for  theft,  teBtimonr  of  a  witness 
that  on  the  night  or  monung  of  defendant's  ar- 
rest, aboat  a  month  after  the  conuniarion  of  the 
alleged  offense,  he  trailed  defendant,  Iv  means 
of  dogs,  to  certain  houses  and  other  btdldlngB  and 
places,  was  erroneonedy  admitted,  as  the  vieits  of 
defendant  so  indicated  bad  no  connectba  with  the 
oftense  charged,  and  did  not  tend  to  afaow  a  sys- 
tem of  CTime,  so  far  ss  the  paiding  case  was  con- 
cerned. 

Appeal  from  Ellis  county  court;  J.  C 
Smith,  Judge. 

J.  P.  Spillman  was  convicted  of  tlieft,  and 
appeals.  Reversed. 

Sherrod  &  Singleton,  for  appellant  Mann 
Trice,  for  the  State. 

DAVIDSON,  3.  This  Is  a  companion  case 
to  Si^Umau  v.  State  Qust  decided)  44  S.  W. 
149.  The  facts  may  be  treated  as  pracQcaUy 
the  same.  The  state  Introduced  Ashton,  and 
proved  by  him  "that  on  the  night  defendant 
was  arrested,  or  the  next  morning,  about  5 
o'dock,  Tarbrongh  came  to  me  and  wanted 
my  dogs.  I  took  them  about  a  half  mile 
from  town,  and  they  took  the  track,  and 
went  up  to  Alex.  Moore's  bouse.  They  stop- 
ped on  the  bank  of  the  creek,  and  circled 
awhile,  where  scHue  turkeys  were  in  trees, 
and  then  went  up  to  Moore's  chicken  house, 
where  tbey  circled  awhile,  and  then  went 


back  to  where  the  defendant  bi^  camped. 
They  again  took  the  track,  and  went  to  Orif 
fis'  house  and  barn,  and  across  the  pasture 
to  Yarbroi^h'B  and  Mrs.  Martin's.  I  cangbt 
them,  and  turned  them  loose  i^ain,  and  they 
took  the  track,  and  went  to  Murphey'a 
house."  nils  occurred  27  days  aft»r  the 
theft  charged  In  the  indictment  Several 
objections  were  urged  to  this  testhnony.  and 
should  have  been  nutalned.  This  was  an 
entirely  different  transaction,  occurring 
about  one  month  lata;  and,  if  the  trail  of 
the  dogs  Indicated  that  the  defendant  had 
been  visiting  these  various  places  at  night. 
It  tended  to  show  that  he  was  doing  so  for 
the  purpose  of  theft  This  seems  to  have 
had  no  connection  with  the  offense  charged 
in  this  case,  and  did  not  tend  to  show  a 
system  of  crime,  so  far  as  this  case  Is  con- 
cmied. 

The  state  also  proved  by  Yarbroi^h,  over 
the  d^endanf  s  objection,  that  on  the  night 
of  tbB  defendant's  arrest  he  heard  some  dis- 
turbance among  his  chickens.  UHn  was  in- 
admissible. The  state  also  proved  by  Ortffla 
that  the  morning  after  the  defendant's  ar- 
rest he  found  stray  chickens  at  his  house. 
This  was  27  days,  as  before  stated,  after  the 
alleged  theft  In  this  case.  There  was  no 
connection  between  these  transactions  and 
deftiidant,  so  for  as  the  testimony  shows.  It 
was  also  proved  ttf  Mn.  Martin  that  she 
lost  some  chickens  Uie  night  btfore  the  de- 
fendant was  arrested.  The  state  also  proved 
by  Tarbrough  that  he  was  "down  on  the 
branch  where  the  def«Ldant  bad  camped  oir 
the  night  of  his  arrest,  some  time  after  aaltf 
arrest,  and  found  a  lot  of  sacks,  one  of 
which  was  branded,  'Waco.  Texas.'  *•  An 
ecceptlon  was  also  reserred  to  Oils  testi- 
mony. As  before  observed,  all  fbese  mat- 
ters complained  of  In  the  bills  of  exception 
occurred  27  days  afttt  the  offense  charged 
in  this  case,  and.  for  reasons  above  Indi- 
cated, are  Inadmissible.  With  reference  to 
the  <^arge  of  the  court  It  will  be  observed 
that  it  Is  In  about  tiie  same  condition  as  that 
In  the  companion  case  of  Spillman  v.  State 
Oust  decided)  44  S.  W.  149.  For  the  errors 
Indicated  the  judgment  Is  reversed,  and  the 
cause  remanded. 


ORAWFOiRD  V.  STATE. 
(Coort  of  CrimlDal  Appeals  of  Texas.    Fdk  9; 

1898.) 

CanriMAL  Law— Appbil— Btatbiibkt  or  Pacts— 
Objbctioks  Waivsd. 

1.  Where  the  statonent  of  facta  cannot  be  con- 
ddered,  becaose  not  apsnvoA  by  the  judge,  the 
admission  of  evidence  which  under  oertaio  states 
of  fact  would  be  proper  or  harmksa,  cannot  be 
conaidmd  error. 

2.  Deft^ndant  not  having  requested  a  dtarge  In 
regard  to  the  ronarks  of  the  prosecatbig  couosd 
that  be  could  prove  the  identity  of  the  articles 
claimed  to  have  bera  stolen  "tiy  tbe  son  of  the  al- 
leged owuet,  but  that  audi  son  was  in  school.  aa>1 
be  did  not  want  to  send  for  him,  cannot  lyHnplain 
of  them  on  appeal. 
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WBIGHT  T.  STATE. 


Appeal  from  Partier  county  court;  L  N. 
Soacli,  Judge. 

Jim  Crawford  appeals  from  a  conTlction.  Af- 
firmed. 

Mann  Trice,  for  tlie  State. 

DAVIDSON,  J.  Convlcdon  for  theft  of 
chickens,  the  property  of  B.  B.  Jones.  What 
parports  to  be  a  statem^  of  the  facta  Is  con- 
tained in  the  record,  but,  not  being  approved 
by  the  Judge,  cannot  be  considered  for  any  pur* 
pose. 

Over  the  objection  of  the  defendant,  the  state 
proved  by  the  witness  Florentine  Ritrick  that 
the  son  of  tbe  proBecotlng  witness,  B.  B.  Sooea, 
came  to  the  stwe  of  A.  W.  Lewis  &  Oo..  where 
he  (witness)  was  working,  and  Identified  two 
or  three  of  tbe  chickens  which  the  said  Lewis 
&  Ca  bad  purchased  from  the  defendant  as 
heing  the  chickens  of  his  father.  If  this  son, 
whose  name  Is  not  given,  had  been  a  witness 
In  the  case,  and  testified  In  regard  to  these 
chickens,  and  bad  beai  attacked  In  a  certain 
way,  either  by  an  attempt  to  show  that  he  had 
made  conflicting  statements  about  the  Identity 
of  the  chickens,  or  that  he  had  recently  fabrl- 
(H-ted  his  stM7,  or  that  he  had  improp«>  mo- 
rfrec  In  testifying  against  the  defendant  per^ 
taliyng  to  the  identity  of  the  chickens,  under 
either  of  these  states  of  fact  the  state  would 
bare  had  the  right  to  support  him  by  the  fact 
that  he  Identified  the  dilckens  soon  after  they 
were  taken.  As  betore  obserred,  however, 
there  being  no  statement  of  tt»  facts,  we  can- 
not determine  whether  there  was  ern»r  on  the 
part  of  tbe  cottrt  in  receiving  tbe  testimony  of 
Patrick.  Again,  the  proof  may  have  estab- 
lished the  Identity  of  the  chickena  so  conclu- 
tivOy  as  to  reader  this  inadmissible  testimony 
(if  It  were  such)  hannless. 

The  remarks  made  by  the  county  attorn^ 
ratnidained  of  by  defendant  are  rather  pe- 
culiar. He  said  to  the  jury  "that  he  could 
prove  the  Identity  of  the  chickens  by  the  son 
of  R.  B.  Jones,  the  owner  of  the  chickens,  but 
that  nich  son  was  In  school,  and  be  did  not 
want  to  (>end  for  him."  Whether  the  witness 
was  In  or  ont  of  school.  If  the  testimony  Is  nec- 
f-wsaiT,  he  should  be  had.  However,  the  de- 
fnidaat  requested  no  dnrge  In  regard  to  these 
remarks  made  by  tbe  county  attorney,  and  be 
cannot  be  heard  to  complain  at  this  time.  The 
fcroundB  of  the  motion  for  new  trial,  other  than 
the  matters  already  discussed,  cannot  be  con- 
iddered  In  the  absence  of  the  statement  of 
facta.  We  fiod  no  errOT  In  the  record,  and  the 
Jndsmeut  Is  afltened. 


HARVEY  T.  STATE. 
fCourt  of  Criminal  Appeals  of  Texas.    Feb.  9. 
1898.) 

Crihikai.  Liw— Isstrvctioss  — Asbcuption  of 
Facts. 

It  is  error,  in  a  prosecatloD  for  distorbing  re- 
li^oos  wonhip.  to  assume,  in  an  instmctioD  on  the 
qoestion  of  willful  intent,  that  the  acts  complained 


of  were  eril  and  unlawAil,  In  accordancs  witJi  tbe 
state's  theory,  where  there  Is  testimony  Aat  ae- 
cnsed  made  no  dlsturhanoe. 

Appeal  tnim  Erath  county  court:  Tlunnas  B. 
King.  Judge. 

Mack  Harvey  was  convicted  of  disturbing 
rell^ous  worship,  and  he  ain>ealB.  Reversed. 

Daniel  &  Keith,  for  qtpdlant   Mann  Trlce^ 

for  tbe  State. 

HURT,  P.  J.  Conviction  for  disturbing  re- 
ligions worship.  Felix  Webb,  Jim  Driver, 
Joe  Somerell,  31.  N.  Aker,  and  Jim  Somerell 
testified  to  facts  which.  If  true,  amply  author- 
ized the  Jury  to  find  the  defendant  guilty  of 
tbe  offense  charged.  J.  L.  Scott,  Harry 
Countsman,  John  Dasher,  Will  Roberson,  War- 
ren Bailey,  Rodgers,  and  Wolf,  and  the  appel- 
lant himself,  who  were  all  present  at  the 
church  on  the  night  of  the  supposed  disturb- 
ance, testify  that  they  heard  no  disturbance 
of  any  character.  Under  this  state  of  case, 
the  court  charged  the  Jury,  as  to  whether  the 
dlsturlwnce  was  willful,  as  follows;  "But  In 
this  connection  the  Juiy  are  further  Instructed 
that  every  man  Is  responsible  for  his  acta  and 
words,  and  that  tbe  Intent  may  be  inferred 
from  the  nature  of  tbe  acts  or  words,  and.  If 
the  acts  or  words  In  themselves  are  unlawful 
and  evil,  the  jury  may  Infer  that  the  Intent  of 
the  same  was  evil  or  unlawful,  and  It  devolves 
on  defendant  to  show  Innocent  Intent,  where 
evil  or  unlawful  acts  are  proved  against  him." 
These  abstract  propositions  may  be  correct,  but 
they  are  not  proper  in  this  case.  The  conten- 
tion of  the  def  Hidant  was  supported  quite 
a  number  of  witnesses,  to  wit,  that  he  made 
no  disturl)ance  of  any  character.  He  denied 
that  his  acts  were  unlawful  or  evU.  The  court 
in  his  charge  apparently  assumes  that  his  acts 
and  conduct  were  evil  and  unlawful.  This  Is 
based  upon  tbe  state's  theory.  Of  course,  If 
appellant  cursed  In  church,  in  such  manner  as 
was  calculated  to  disturb  the  congr^tlon, 
there  was  a  disturbance  as  a  matter  of  fact, 
and  the  presumption  would  have  been  that  the 
disturbance  was  willful  and  wanton;  but  he 
denies  making  any  disturbance.  We  are  of 
opinion  that  this  charge,  under  the  circum- 
stances of  this  rase,  was  not  called  for,  and 
was  calculated  to  injure  the  rights  of  the  ac- 
cused. Counsel  for  the  appellant  excepted  at 
the  time  to  the  charge,  and  we  are  of  opinion 
that  It  ought  not  have  been  fdven.  The  jndg- 
ment  is  reversed  and  the  cause  remanded. 


WRIGHT  V.  STATE. 
(Court  of  Oriminal  .appeals  of  Texas.    Feb.  9. 

1808.) 

CHIMI5AL  Law  —  Cattlb  Stbalinq  —  Appeal — 
Statbmbnt  or  Facts— Evidbxch— Accom- 
plices—Cokkoboratiok—Ikbtbuctioks. 
1.  Due  diligence  on  &e  pszt  of  a  oooTiet  to  pnk- 
core  a  statement  of  facts  on  appeal  was  show*, 
where  the  judge  bad  promised  to  approTe  and  filft 
it  on  the  ninth  day,  and,  though  he  oad  filed  it.  hs 
had  neglected  to  write  his  appmval  thereon. 
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2.  On  a  trial  for  the  theft  of  cattle,  it  wu  te> 
gitimate  to  show  that  c^ain  witDesses,  who  tes- 
tified that  they  assisted  Id  camlDg  off  the  cattle 
at  defendant's  sugsestum,  were  Dnraght  to  or  near 
a  insture  in  qnestioa  br  deCeDdant,  or  ^  hotsei 
furnished  hy  him. 

3.  Testimony  hy  the  owner  of  alleged  stolen 
cattle,  that  defeadant  knew  his  cattle,  was  adnUs- 
sible,  on  the  trial  for  the  theft  thereof,  where  such 
witness  stated  facts  which  indicated  aomistakablr 
that  he  knew  that  whereof  he  testified. 

4.  It  was  not  error  to  refuse  an  instruction 
which  required  the  jury  to  believe,  before  they 
could  convict  defendant  of  the  theft  of  certain 
cattle,  that  he  waa  gnilty  of  the  original  act  of 
taking,  and  that  no  subsequent  connection  with 
such  cattle  would  make  him  guilty  of  theft,  where 
the  dmroe  as  given  was  more  favoraUe  to  de* 
fendant  than  the  Instmctlon  asked. 

6.  Where  the  testimony  of  defendant's  accom- 
plices in  the  act  of  carrying  off  alleged  stolen 
cattle  was  corroborated  by  that  of  other  witness- 
es, who  identified  defendant  In  the  act  of  driving 
cattle,  answering  the  general  description  of  those 
stolen,  in  the  direction  of  the  pasture  from  which 
tliey  were  tak«i  by  defendant  and  such  accom- 
idices,  defendant  was  sufficiently  connected  with 
UK  original  taking. 

Appeal  from  dlatrict  court,  Dallas  county; 
Otaarles  F.  Clint,  Jndge. 

John  Wright  was  conrlcted  of  the  theft 
of  cattle,  and  sentenced  to  confinement  In  the 
penltendary  for  two  years,  and  appeals.  Af- 
firmed. 

Hudson  &  Woody,  for  appellant.  M&nn 
Ti-ice,  for  the  State. 

HENDEB80N,  J.  AppeUant  was  conTlct- 
ed  of  the  theft  of  cattle,  and  hli  ponlBfament 
mssesBed  at  two  jears'  confinement  in  the 
penttentlair;  lience  this  appeal. 

The  attorney  general  has  made  a  motion  to 
strike  out  the  statement  of  facts.  Appel- 
lant^ howerer,  In  r»ponse  thereto,  files  affl- 
daTltt  and  the  statonent  of  the  judge.  From 
these  we  gather  that  a^Kllant  used  due  dili- 
gence to  procure  a  statement  of  facts.  The 
jndge  In  his  statment  certifies  that  he  prom- 
ised to  lyq^rove  and  file  the  same  on  the 
ninth  di^,  and  that  he  did  file  the  same  on 
that  day  with  tiie  clerk,  bat  neglected  to 
write  his  approval  thereon,  and  It  was  not 
discovered  that  he  had  omitted  to  do  tills 
until  some  time  thereafter.  We  do  not  be- 
lieve that  appellant  should  be  deprived  of 
his  statement  of  facts,  and  the  motion  of  the 
assistant  attorney  general  Is  oveETuled. 

The  defendant  objected  to  the  following 
question  and  answer  propounded  by  the  state 
to  the  witness  Minnie  Dorrlty,  to  wit,  "Whose 
hnrsps  drove  you  and  Andy  Shook  down  in 
tile  bottom?"  to  which  she  answered.  "The 
defendant's."  No  ground  of  objection  la 
stated  to  this  testimony,  and  we  fall  to  dis- 
cover any  tangible  ground  for  such  objection. 
The  evidence  shows  that  Andy  Shook  and 
Minnie  Dorrfty,  with  her  child,  were  camped  ' 
at  or  near  the  pasture  of  Alex  Jordan,  and 
had  been  there  for  several  days  prior  to  the 
alleged  theft.  According  to  their  testimony, 
they  took  an  active  part  In  assisting  to  carry 
the  cattle  off,  and  did  so  at  defendant's  sug- 
gestion.  We  think  it  was  legitimate  to  show 


that  the  witnesses  Shook  and  Dorrity  were 
brought  there  by  the  defendant,  or  with 
horses  furnished  by  him. 

Appellant  also  objected  to  the  state  pcov- 
ing  by  the  witness  Andy  Shook  that  he  liad 
made  a  statement  before  the  grand  jury, 
while  It  was  Investigating  the  case  against 
this  defendant,  and  prior  to  the  time  he  had 
been  told  by  the  county  attorney  that,  if  he 
would  turn  state's  evidence,  he  would  not 
prosecute  him  in  this  case.  Appellant's 
grounds  of  objection  are  that  this  was  In- 
compet^t,  and  not  permissible  to  bolster  an 
accomplice  by  his  own  evidence  given  at  an- 
other time  and  place.  In  answer  to  this.  It 
is  sufficient  to  state  that  the  character  of 
answer  given  by  the  witness  Is  not  shown, 
and  It  is  nowhere  stated  what  be  hud  testi- 
fied before  the  grand  jury.  Xor  was  lt«rror 
on  the  part  of  the  court  to  admit  the  evi- 
dence of  the  witness  KIstler,  the  owner  of 
the  alleged  stolen  cattle,  that  defendant 
knew  ilia  cattle.  It  was  not  a  mere  oplni-ju 
given  by  the  witness,  but  be  stated  the  facts 
in  connection  with  his  statement  that  defend- 
ant knew  his  cattle,  which  Indicated  unmis- 
takaUy  that  he  knew  what  he  was  talking 
about.  As  presented,  we  fall  to  see  any  In- 
jury resulting  to  the  defendant  from  the  re- 
mark of  the  court  made  during  the  progress 
of  the  trial,  that  he  would  wait  until  the 
witnesses  for  whom  appellant  sought  a  con- 
tinuance were  brought  in. 

Appellant  asked  several  charges  as  to  how 
the  jury  were  to  regard  the  possession  mere- 
ly of  property  alleged  to  be  stolen.  The 
court  gave  a  charge  on  circumstantial  evi- 
dence, and  there  was  no  occasion  for  blni  to 
give  a  cliarge  predicated  on  the  possession 
of  the  alleged  stolen  property.  Such  a 
charge  In  any  case  la  always  of  doubtful 
propriety;  and,  save  where  appellant  makes 
some  cxplanatioD  in  connection  with  bis 
possession,  such  a  charge  should  rarely, 
If  ever,  be  given.  Appellant  also  asked  a 
number  of  charges  on  accomplice  testimony. 
We  have  examined  the  charge  of  the  court 
on  tbls  subject,  and.  In  our  opinion,  it  Is 
amply  suflicient  Nor  was  It  necessary  to 
give  the  charge  requested  on  circumstantial 
evidence.  In  connection  with  accomplice  tes- 
timony. The  court  gave  a  proper  charge  on 
that  subject  The  court  did  not  err  in  re- 
fusing to  give  the  requested  Instruction  Xo. 
9.  asked  by  appellant,  which  required  the 
jury  to  believe,  before  they  could  convict 
'  the  defendant,  that  be  was  guilty  of  the 
original  act  of  taking;  and  no  subsequent 
connection  thereafter  with  the  cattie  would 
make  him  guilty  of  theft.  The  charge  given 
by  the  court  on  this  subject  presented  this 
I  case  more  favorably  to  the  defendant  than 
the  Instructions  asked  by  blm.  We  bave 
carefully  examined  the  courfs  charge,  and 
we  believe  It  properly  presents  every  Issue  In 
the  case.  The  only  criticism  we  feel  author- 
ized to  make  of  the  same  Is  the  charge  on 
conspiracy.  The  court  gave  a  lengthy  charge 
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on  this  sabject,  but,  while  we  fail  to  see  Its 
application.  It  does  not  occur  to  oB  to  be  of 
«  character  to  prejudice  the  rlsbte  of  appel- 
lant A  charge  cn  principals  wai  alt  tiiat  was 
required. 

Appellant,  In  connection  with  his  motion 
for  a  new  trial,  fUed  an  affldarlt  as  to  newly- 
dlscoTered  evidence  of  the  witness  Howard. 
We  see  nothing  new  In  his  statement  that 
Is  at  all  material,  or  that  would  In  the  least 
benefit  appellant 

Appellant  nrgentiy  Insists  that  this  case 
ahonld  be  reversed,  because  the  evidence  did 
not  authorize  the  verdict;  his  contention  be- 
ing that  the  evidence  of  the  accomplicea 
Shook  and  Dorrity  is  not  sufficiently  cor- 
roborated as  to  the  act  of  fraudulent  taking. 
The  taking  In  this  case  la  shown  by  circum- 
stantial evidrace.  No  witness,  not  even  the 
accomplice,  testified  to  this  fact  They  mere- 
ly testify  to  the  carrying  away  of  tl\e  prop- 
erty from  Dallas  county,  through  Ellis,  and 
Into  Johnson,  and  that  they  assisted  In  such 
driving  and  disposition.  We  think  that  the 
testimony  of  the  witness  Smith,  who  Identi- 
fied the  defendant  driving  a  small  herd  of 
-cattle  answering  the  general  description  of 
that  stolen,  past  bis  house,  going  In  the  di- 
recfloQ  of  Midlothian,  about  the  1st  of  Au- 
gust and  tala  Identlflcation  of  a  black  mulley 
cow,  and  another  Mack  cow,  which  au- 
-swered  the  description  of  KIsler's  stolen  cat- 
tle, which  were  recovered  by  him  near  AI- 
Tarado,  Johnson  county,  are  circumstances 
fltrongly  corroborative  of  the  accomplices 
with  reference  to  the  taking  of  said  cattle. 
True,  it  is  not  accurate  as  to  date,  but  it 
fixes  the  date  at  about  the  time  the  cattle, 
as  shown  by  the  accomplices,  were  taken 
from  Dallas  to  Johnson  county,  and  passed 
by  where  Smith  Uved;  and,  whfle  It  Is  con- 
sistent with  the  receiving  and  concealing  of 
stolen  property.  It  la  also  consistent  with  the 
taking;  and  his  (Smith's)  evidence,  in  con- 
nection with  the  testimony  of  Howard,  an- 
other disinterested  witness,  who  testified 
that  about  the  1st  of  August,  he  saw  the  de- 
fendant and  his  co-defendant  Alex  JTordan 
-drive  a  biiuch  of  cattle,  about  the  same  num- 
lier  and  description,  past  his  house,  in  the 
■direction  of  Alex  Jordan's  pasture,  where 
the  accomplice  Shook  testified  they  snbse- 
■qnently  were,  Is  additional  corroborative 
testimony.  We  think  that  Howard  must 
liave  seen  the  parties  when  they  were  com- 
mitting the  original  theft;  that  the  cattle 
were  taken  thence  to  Jordan's  pasture,  and 
-subsequently  driven  out  of  there  by  Jordan 
and  defendant  on  horseback,  accompanied 
fiy  Shook  and  the  woman  Dorrity,  In  their 
wagon,  driven  by  horses  furnished  by  de- 
fendant; and  that  Smith  saw  the  parties 
pass  his  house,  as  they  were  driving  the  cat- 
tle out  of  the  country.  In  our  opinion,  the 
flacta  and  circumstances  testified  to  by  tliem 
corroborate  the  accomplices  Shook  and  Dor- 
rity, and  tend,  at  least  to  connect  defendant 
wHh  the  taking  of  said  cattle;  and,  sd  be- 


lieving, we  see  no  reason  to  disturb  the  ver- 
dict of  the  Jury,  and  the  Judgment  Is  af- 
firmed. 


Ex  parte  MATTHEWS. 
<Conrt  of  CMmiaal  Appeals  of  Texas.   Feb.  9. 

1893.) 

Crikikal  Law— Judshbnt. 

Where  verdict  assesses  punishment  of  de- 
feudant  a  female,  at  coDfioement  in  the  state 
reformatory,  though  the  law  excludes  females 
therefrom,  a  judgment  providing  for  her  confine- 
ment in  the  peDltentiaiy  Is  vaUd. 

Appeal  from  district  court  McLennan 
county;  Marshall  Surratt,  Judge. 

Habeas  corpus  proceedings  by  Kate  Matt- 
hews. She  was  remanded,  and  appeals. 
Affirmed. 

O.  M.  Scarborough  and  George  N,  Denton, 
for  appellant   Mann  Trice,  for  the  State. 

DAVIDSON,  3.  Tte  relator,  a  girl  under 
10  years  of  age,  was  convicted  of  murder  In 
the  second  degree,  In  the  FIfty-Pourth  Judi- 
cial district,  before  the  Honorable  S.  R. 
Scott  presiding  Judge  thereof,  and  her  pun- 
Ishmocit  assessed  by  the  verdict  of  the  Jury 
at  imprisonment  In  the  state  reformatory. 
The  Judgment  entered  up  on  said  verdict 
placed  her  confinement  In  the  penitentiary, 
and  not  In  the  reformatory.  For  this  rea- 
son, relator  sued  out  a  writ  of  habeas  corpus 
before  Jndge  Surratt  and  upon  the  trial  was 
remanded,  and  prosecutes  her  appeal  to  this 
court 

The  Judgment  of  the  court  recites  **that  It 
appearing  to  tiie  court  that  there  Is  no  pro- 
Tislon  of  law  authoring  the  commitment  of 
females  to  the  state  reformatory,  but  on  the 
contrary,  the  law  neludes  tbenx  tlierefrom. 
and  It  fnrtlier  appearing  to  the  court  that 
the  defendant  is  a  female.  It  Is  therefore  or- 
dered, adjudged,  and  detreed  by  the  court 
that  she  be  punished  by  confinement  In  the 
state  penitentiary  for  a  term  of  five  years, 
as  has  been  determined  by  the  Jury,"  etc. 
Thta  Judgment  was  attacked  upon  the  ha- 
beas corpus  trial  because  of  its  alleged  In- 
validity, If  the  Jndgm«it  is  void,  the  trial 
Judge  erred  In  not  discharging  relator.  If 
not  void,  the  action  of  the  court  was  correct 
If  there  18  any  error  at  all,  It  Is  to  be  found 
In  the  fact  that  the  Jury  sent  relator  to  the 
reformatory,  and  the  Judge  entered  up  the 
Judgment  on  such  verdict  consigning  her  to 
the  penitentiary.  We  think  that  this  did 
not  render  the  Judgment  void.  The  law  does 
not  authorize  tiie  Incarceration  of  females  In 
the  state  reformatory,  but  excludes  them; 
and  the  fact  that  the  Jury  stated  In  their  ver- 
dict as  a  place  of  punishment  the  reforma- 
tory, does  not  change  this  law.  And  In  this 
character  of  cose,  the  fact  that  the  place  of 
confinement  was  or  was  not  stated,  is  whol- 
ly lmmal»rial.  If  the  defendant  had  been 
a  boy  nnder  16  years  of  age,  and  Qie  punlsh- 
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ment  had  been  5  f  ears  or  lew,  then  tlie  fact 
that  the  Jury  sent  him  to  the  refonDatory 
would  not  Juetify  the  court  in  entering  ap  a 
Judgment  incarcerating  him  In  the  peniten- 
tiary, because  in  this  supposed  case  the  jury 
would  hare  been  Justified  and  authorized  to 
select  the  place  of  conflnement,  either  the 
reformatory  or  the  penitentiary,  but  not  so 
with  reference  to  female  convicts;  and  the 
place  of  confinement  stated  by  the  jury  In 
their  Terdlct  was  not  authorized,  and  was 
properly  treated  as  surplusage.  The  Jury 
would  have  no  authority  to  rlolate  the  law, 
tn  designating  a  place  of  punishment  pro- 
hibited by  the  law.  The  court  could  not 
have  entered  a  Judgment  consigning  relator 
to  the  reformatory,  because  not  warranted 
by  the  law.  See  Ex  parte  Creel.  20  Tex. 
App.  439,  16  S.  W.  256.  In  Ex  parte  Wood, 
36  Tex.  Cr.  R.  7,  34  S.  W.  965,  the  rerdlct 
of  the  Jury  failed  to  specify  the  place  of  con- 
finement; finding  a  general  verdict  of  guilty, 
and  that  defendant  was  under  the  age  of  16 
years.  The  Judgment  of  the  court  was  en- 
tered, sending  the  defendant  In  that  case  to 
the  reformatory.  The  writ  of  habeas  corpus 
In  said  case  was  resorted  to  for  relief,  and 
this  court  held  that  the  writ  would  not  He. 
Judge  Henderson  filed  a  dissenting  opinion 
upon  some  of  the  propositions  Involved  in 
that  case,  but  concurred  with  the  opinion  of 
the  majority  of  the  court  that  the  writ  of 
habeas  corpus  would  not  lie  in  such  case.  So 
far  as  this  questltHi  is  ctxtemied,  that  case, 
we  think,  Is  conclusive  of  this.  As  to  the 
question  that  the  designation  of  the  place  of 
confinement  may  be  disregarded  In  a  case  of 
this  character,  see  demons  v.  State  (Tenn. 
Sup.)  21  S.  W.  625;  WUlard  v.  Com.  (Ky.)  2S 
S.  W.  151.  So,  we  are  of  opinion  that  the 
Judgment  of  the  court  was  not  void,  that  the 
writ  of  habeas  corpus  would  not  He,  and 
that  the  Judgment  of  the  lower  court  was 
correct 


EDMONSON  V.  STATE. 
<Com1  of  Criminal  Apprals  of  Texas.    Peb.  9, 
1808.) 

RaPB  —  SOVFIOIBlfOT  OF  EviDSNOB  — J0RT— NDK- 
BXR  OF  ChALiLRNQBI. 

1.  One  ia  entitled  only  to  the  nomber  of  chal- 
lenfreR  nlloTved  at  the  time  of  trial,  oot  to  the  nom- 
ber allowed  at  the  time      oonunltted  ttie  crime. 

2.  Oonvictirai  of  rape  cannot  stand,  though  proee- 
CDtrix  declares  that  she  was  raped;  her  acta,  as 
detailed  by  her,  unnustakably  hidicatfng  that  at 
most,  she  did  not  oflCer  the  reaManee  which  the  law 
requites. 

Appeal  from  district  court,  San  Saba  county; 
W.  M.  Allison,  Judge. 

George  Edmonsm  appealed  from  a  conrlc- 
tlon.  Reversed. 

M.  Fulton  and  Burleson  A  Meek,  for  appd- 
tant    Mann  Trice,  for  the  State. 

HURT,  P.  J,  Appellant  was  convlctea  of 
rape,  and  his  punishment  aaseued  at  confln^ 


ment  in  the  penitentiary  for  a  term  of  22  years,, 
and  proaecntes  tbla  appeaL 

Appellant,  I7  &  bill  of  exc^tloas,  complains- 
that  he  was  delved  of  his  right  to  avail  hlm- 
s^  of  20  peremptory  challenges,  as  authortaed 
by  the  law  which  was  in  force  at  the  date  of' 
the  offense  allseed  against  him.  He  was  no- 
corded  his  full  number  of  peremptory  chal- 
lenges under  the  act  of  the  legislature  In  force 
at  the  date  of  his  trlaL  See  Acts  2Sth  Leg. 
p.  12.  This  act  was  a  change  In  the  procedure, 
and.  In  our  opinion,  appellant  bad  no  vested 
right  to  the  numbw  of  challoigea  und«  the 
procedure  existing  at  the  time  of  the  oommli- 
slon  of  the  ott&tae. 

Appellant  complains  that  the  verdict  of  the 
Jury  Is  not  sustained  by  the  evld^ce.  Under 
the  rule  ff^owed  by  us,  the  question  Is  simply 
whether  the  evidence  is  sufficient  to  sustain 
the  finding  of  the  Jury.  If  it  la,  no  matter 
what  our  opinion  might  Ik  as  to  the  verdict 
being  against  the  weight  of  the  testimony,  wfr 
would  not  feel  authorised  to  disturb  the  ver- 
dict. The  chai^  in  this  case  Is  rspe,  which 
means  "the  carnal  knowledge  of  a  womaik 
without  her  consent,  obt&hied  by  force"  (Pen. 
Code  1895,  art  633),  and  such  force  "as  might 
reasonably  be  suMiosed  sufficient  to  ov&nsme 
resistance,  taking  into  conrideratkm  the  r^- 
tlve  strengUi  of  the  parties  and  other  circum- 
stances of  the  case"  (Id.  art  634).  This  statu- 
tory definition  apprehends  that  the  prosecutrix 
on  whom  the  r^>e  is  charged  to  have  been 
committed  did  not  consent  To  put  it  In  an- 
othw  way,  that  she  should  resist  to  the  utter- 
most of  her  strength,  and  the  testluKmy  should 
establish  beyond  a  reasonable  doubt  that  the 
act  was  committed  without  her  consent;  tiiat 
is,  that  Bhe  was  overcome  by  superior  force. 
Now,  looking  at  the  testimony  upon  the  cru- 
cial point  in  the  case  from  this  standpoint  is 
the  evidence  of  that  satisfactory  character  that 
we  ought  to  permit  the  verdict  of  the  jnry  to 
stand?  Briefly  stated,  the  circumstancea 
show  that  the  transactlcHi  occurred  about  12 
o'clock  on  the  night  of  the  1st  of  August,  1894. 
The  prosecutrix  and  her  two  sisters,  Minnie 
and  Belle,  and  two  other  persons,  had  accom- 
panied the  appellant  in  his  wagon,  to  a  camp 
mectiDg.  that  Sunday,  on  Antdope  creek,  in  the- 
neighborhood.  It  api)earB  that  appellant  and 
the  prosecutrtx  returned  alone  together  on  the 
night  in  question,  In  his  wagon;  the  others 
preceding  them  In  another  wagtm.  The  al- 
leged outrage  was  committed  on  their  return 
home,  some  two  miles  after  they  left  the  camp- 
meeting  grounds,  and  about  one  mile  from  the 
house  of  the  prosecutrix;  she  living  on  the 
road  about  one-fourth  of  a  mile  from  the  ap- 
pellant's bouse.  It  was  an  open,  moonllghb 
night  The  prosecutrix  was  at  the  time  over 
14  years  of  age;  12  years  being  at  that  time 
the  age  of  consent  She  relates  the  occnr- 
rence,  substantially,  as  follows:  "I  waited, 
and  went  home  with  him  [defendant].  When 
I  went  to  get  in  his  wagon,  be  helped  me  up 
on  the  wagon  seat  After  we  lett  'the  arbor, 
■eraral  parties  passed  na  on  horseback.  We 
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went  ttae  direct  road  borne.  We  passed 
Mr.  Matlock's  tank,  and  tbere  was  a  family 
camped  there.  I  do  not  know  who  they  were. 
I  saw  some  children.  After  we  bad  passed  ■ 
them,  and  had  got  to  the  edge  of  a  place  called 
the  'Weed  Field,'  the  defendant  asked  me  If  I 
would  do  him  a  fftvor.  I  replied  that  I  did 
not  know  what  he  meant  He  then  stopped 
the  wagon,  got  behind  the  seat,  and  dragged 
me  back,  and  threw  ma  down  in  the  wagon. 
I  tried  to  prevent  him,  but  could  not  The  de- 
.  fendant  held  both  my  bands  with  one  of  his. 
X  screamed  and  hallooed.  He  did  not  threaten 
me.  He  did  not  take  hold  of  my  1^  with  his 
hand.  He  pulled  up  my  dress,  and  forced 
himself  on  me  with  his  knees  and  the  weight 
of  bia  body.  He  prized  my  1^  apart  He 
had  sexual  intercourse  with  me  without  my 
consent  When  he  was  on  me  he  hurt  me, 
and  I  screamed  twice  after  he  got  off  me.  I 
got  up  and  got  out  of  the  wagon.  When  1 
got  back  In  the  wagon,  I  did  not  sit  on  the 
seat  with  the  defendant.  When  we  came  to 
the  next  tank,  the  defendant  made  me  get  out 
there  and  wash  my  underdotlies.  I  took 
tbem  off  and  washed  them  best  I  could.  The 
defendant  made  me  gire  him  the  two  gar- 
raenta  I  had  taken  off  and  washed.  I  thai 
started  on  foot  to  walk  home,  and  soon  met  my 
sisters,  Minnie  and  Belle,  and  went  to  the 
house  with  them.  I  then  told  my  mother 
what  the  defendant  had  done  to  me."  She 
further  stated:  "W^e  talked  about  the  meeting 
as  we  went  along  the  road.  The  defendant 
was  drlTlng  mules.  When  he  stopped  the 
wagon,  he  got  behind,  t^ok  off  his  coat  and 
then  took  me  by  the  arms  and  dragged  me 
back  off  the  seat  He  threw  me  down.  I  did 
not  try  to  strike  or  kick  him,  or  push  him  with 
my  knees.  I  could  not  He  held  me  too  tight 
He  did  not  put  his  hand  orer  my  mouth,  or 
(■h<^  me.  He  did  not  tell  me  to  stop  scream- 
ing. He  did  not  bold  my  legs  with  his  handa 
He  had  connection  with  me  by  forcing  him- 
self down  on  me.  I  tried  to  lock  my  legs  to- 
gether, but  could  not  prevent  him.  He  did 
not  make  any  threats  at  that  time.  After  we 
had  started  home,  be  said  I  had  t>etter  not  say 
anything  about  it  or  somebody  might  get 
killed.  After  the  defendant  let  me  up.  I  got 
out  of  the  wagon.  When  I  got  back,  I  did  not 
get  up  on  the  seat  with  the  defendant  After 
we  bad  gone  a  little  way,  I  told  the  defendant 
'  that  I  was  bleeding,  and  when  we  got  to  the 
tank  near  the  school  house  the  defendant  made 
me  get  out  and  wash  my  underclothes  in  the 
tank.  He  stayed  in  his  wagon.  He  was  at 
the  gap,  about  40  steps  from  where  I  was 
washing  my  clothes.  I  had  to  strip  all  my 
clothes  off.  I  took  off  my  chemise  and  one 
underskirt  and  washed  them.  I  washed  off 
the  blood  as  well  as  I  could.  I  did  not  put  on 
tbe  chemise  or  imderskirt  that  I  washed. 
After  I  was  through  I  went  on  to  where  tbe 
defendant  was  with  tbe  wagon.  He  made  me 
give  tbe  wet  dotties  to  him  about  the  time  I 
got  to  the  wagon.  I  lieard  my  sisters  calling 
me,  and  I  went  to  tbem.   I  did  not  get  back 


in  the  wagon  after  I  had  washed  my  ektthes. 
The  tank  was  about  one-fourth  of  a  mile  from 
Leonard  Hardman's,  and  about  the  same  dis- 
tance from  where  John  Haidman  lived;  was 
about  one-half  mile  from  our  bouse.  I  told 
the  defendant  I  was  bleeding,  because  I  want- 
ed to.  I  did  not  tell  Minnie,  when  I  met  her, 
what  the  defendant  had  done  to  me,  because 
my  little  sister  was  along.  When  I  got  home, 
I  told  my  mother.  Minnie  was  not  crying 
when  we  got  home.  I  did  not  want  to  tell  her 
in  the  presence  of  the  small  children.  She  did 
not  have  to  threaten  me,  to  make  me  tell.  I 
was  not  up  the  next  day.  I  may  have  been 
in  the  kitchen  to  get  something  to  eat"  Mrs. 
Ck>re,  tbe  mother  of  the  prosecutrix,  testified 
that  when  tbe  girla  came  home,  Minnie  and 
Alice  (prosecutrix)  were  both  crying;  that  she 
did  not  threaten  Alice,  to  make  her  tell;  that 
tbe  pn^ecutrix  told  her  about  the  matter  that 
n^ht  when  she  came  home,  in  tbe  side  room. 
It  appears  that  Minnie  and  Belle,  the  two  sis* 
ters  of  the  prosecutrix,  had  both  died  since  the 
alleged  rape.  It  also  appears  In  evidence  that 
the  matter  waa  made  public  on  tbe  next  day, 
and  that  appellant  fled  the  country,  which  he 
says  was  because  of  the  excitement  and  bis 
apprehension  of  a  mob.  Tlie  evidence  shows 
that  he  subsequently  voluntarily  surrendered. 
There  Is  testimony  on  the  part  of  the  defend- 
ant toidii^  to  shew  that  the  prosecutrix, 
though  Insisted  on  by  the  sisters  and  others  to 
go  home  with  them,  voluntarily  cboee  to  re- 
main and  go  with  the  appellant.  There  Is 
also  some  testimony  <m  the  part  of  the  appel- 
lant tending  to  contradict  Mrs.  Core,  tbe  motb- 
of  the  prosecutrix,  as  to  the  circumstances 
under  which  the  prosecutrix  told  her  of  tbe  al- 
leged outrage.  It  is  also  shown  by  <me  wit- 
ness that  be  was  within  a  short  distance  of  the 
appellant  when  he  stopped  the  wagon;  tbat 
he  recognized  the  defendant  and  tbe  wagon, 
and  heard  him  when  be  stopped  his  mules; 
that  he  heard  no  one  make  any  outcry  or 
scream;  that  he  heard  the  parties  talking,  but 
did  not  bear  anything  like  a  scream;  tbat  it 
was  a  bright  moonlight  night;  and  that  he 
told  of  this  occurrence  the  next  nigbt,  at  the 
camp  meeting,  to  two  other  parties,— Mrs.  . 
Stoner  and  John  Matlock.  The  defendant  on 
his  own  behalf,  stated:  "At  noon,  Alice  Core 
(prosecutrix)  came  to  me,  and  asked  me  if  I 
was  coming  back  to  night  meeting.  I  told 
her  I  was,  and  she  aald  that  in  that  case  she 
would  stay,  and  go  back  with  me  after  nlgbt 
service.  Wben  church  broke  tbat  night,  she 
came  to  where  I  waa,  near  the  arbor.  I  was 
talking  to  some  ladies,— Mrs.  Baners  and  oth- 
ers; and,  whUe  Alice  was  standing  near  me. 
her  sisters.  Minnie  and  Belle,  came  to  bet,  and 
told  her  that  they  were  going  back  home  in 
Mrs.  Hall's  wagon,  and  asked  her  to  come  and 
go  with  them.  She  refused  to  go.  They  canM 
two  or  three  times  to  get  her  to  go  with  than. 
One  time  Amy  Hall  came  with  them.  Minnie 
took  her  by  the  arm,  and  tried  to  get  her  to  go 
with  tbem.  She  said  she  had  come  with  me, 
and  waa  g(dng  back  with  mew   W«  left  tbe 
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arbor  among  the  laat  One  or  tiro  partlea 
passed  OB  on  horseback.  Alice  was  riding 
with  me  on  the  spring  seat  We  passed  John 
Blatlock'B  tantc,  and  there  was  a  famOy  camp- 
■ed  there.  I  saw  some  women  and  children. 
I  think  it  was  Mrs.  Whlttel  and  family.  As 
we  went  along,  we  talked  abont  one  thing  and 
another.  I  put  my  hand  on  her  leg.  She  nev- 
er made  me  take  It  off.  I  taw  things  were 
favorable,  and,  when  wo  had  gone  about  two 
miles,  I  asked  her  would  she  do  me  a  favor. 
She  said  she  would  If  It  was  In  her  power.  I 
stopped  my  mules.  They  started  up,  and  I 
stopped  them  again.  This  was  In  the  edge  of 
the  weed  field.  When  I  had  stopped  my 
team,  I  wrapped  the  lines  around  the  brake 
bar,  and  got  orer  behind  the  spring  seat  I 
took  off  my  coat,  and  put  It  down  in  the  bot- 
tom of  the  wagon.  Alice  stood  upon  the  seat, 
and  I  took  her  under  the  arms,  and  lifted  her 
over  the  back  of  the  seat.  She  lay  down  on 
my  coat,  and  I  put  my  hat  under  her  head. 
She  did  not  object  to  what  I  done.  I  did  not 
hold  her  hands.  I  had  my  hands  around  her 
waist,  and  she  bad  her  hands  around  m&  She 
complained,  and  siild  I  hurt  her,  but  she  did 
not  scream.  I  had  fuU  and  complete  sexual 
lntercour8«>  with  her,  and  with  her  full  consent 
and  assistance.  After  we  got  up,  she  said  she 
would  have  to  get  out  of  the  wtLgaa.  She  got 
out  and  squatted  down,  and,  I  supposed,  made 
water.  She  then  got  up  on  the  wheel,  and  I 
helped  her  to  the  seat  by  my  side.  I  then 
drove  on.  We  had  gone  biit  a  short  distance, 
when  she  said  that  she  was  bleedli^  and 
staining  her  underclothes.  T  said,  *I  suppose 
not'  She  then  turned  back  her  sktrt  and 
showed  me  blood  on  her  nndersklrt.  We  talk- 
ed abont  what  was  best  to  be  dtue  about  It 
and  she  said  If  she  had  some  water  she  could 
wash  it  etc  before  It  got  dry,  and  ber  mother 
would  not  find  It  out  So,  when  we  got  to  the 
tank  Just  beyond  the  school  house,  Alice  got 
out.  and  went  to  the  tank  and  washed  her  nu' 
derelotbes.  I  drove  abont  40  or  60  yards  from 
the  tank  while  she  was  washing,  and  let  down 
the  gap.  When  she  came  up  to  where  I  was, 
she  had  her  wet  underclothing  In  her  hand. 
•  She  got  in  the  wagon,  and  we  went  a  short 
distance,  and  heard  some  one  call,  'Alice.* 
She  said  It  was  hei  sisters,  and  got  out  of  the 
wagon,  and  started  to  meet  them.  They  called 
again,  and  she  came  running  back  to  me,  and 
said  she  must  do  something  with  the  wet 
clothes.  I  told  her  to  pat  them  in  the  wagon, 
and  X  would  put  them  In  the  fence  comer  near 
the  elm  tree,  and  she  could  slip  out  next  day 
and  get  them.  When  h^  sisters,  Minnie  and 
Belle,  came  up.  I  asked  them  to  get  in  the 
wagon  and  ilde.  but  th^  replied  that  they 
would  walk  through  the  near  way." 

This  la  substantially  all  the  testimony  In  re- 
gard to  the  outrage.  We  have  quoted  so 
much  of  the  defendant's  testimony,  not  for  the 
purpose  of  passing  on  the  weight  of  the  evi- 
dence, but  to  enable  us  to  properly  interpret 
the  rather  remarkable  testimony  of  the  prose- 
cutrix concerning  the  ofFense.    It  will  be  ob- 


served that  the  testimony  does  not  disclose  any 
threat  on  the  part  of  appellant  nor  does  she 
suggest  In  her  evidence  any  fright  or  terror  oa 
■  her  part  Indeed,  ber  testimony  Indicates 
r&ry  strongly  that  during  the  whole  of  this 
transaction  she  was  not  overcome  by  fright 
or  terror,  but  was  entirely  sdf-^KWsessed.  It 
Is  true  that  she  ssys  he  dragged  her  from  the 
seat  and  threw  her  down  In  the  wagon  bed. 
It  Is  a  little  strange  that  during  the  time  he 
was  stopping  his  mules  (and  when,  so  tar  as 
the  evidence  shows,  she  was  not  held  by  Dim) 
ahe  made  no  effort  to  escape,  though  she  must 
have  known  by  this  time  his  purpose;  for  she 
says  he  got  behind  the  seat,  and  puUed  his 
coat  off.  If  she  had  been  held  ixf  him,  or 
had  been  rendered  powerless  by  coercion  or 
threats  on  his  part,  her  quiescent  conduct 
might  be  accounted  for.  And  after  tiie  ac- 
complishment of  hta  purpose,  according  to  her 
own  account  sbe  got  out  of  the  wagon,  and 
still  she  made  no  attempt  to  flee.  When  she 
got  in  the  wagon  again  <whlcfa,  so  Car  as  the 
testimony  shows,  she  did  voluntarily),  she  In- 
formed him  that  she  was  Meedlng.  This  is  a 
very  ivcgnant  fact  hi  the  case.  When  asked 
by  the  piosecutli^  attorney  wt?  she  made 
this  statemoit  to  the  defendant  she  replied. 
"Because  I  wanted  to."  Now,  the  question 
presents  itself,  why  did  she  want  to  make  this 
disclosure?  She  had  just  been  ravished— de- 
prived of  her  virtue— by  a  ruffian,  if  her  tale 
be  true.  If  she  had  beoi  outraged,  dhe  would 
have  had  no  concealment  fb  make;  she  would 
have  been  absolutely  dlsr^ynlful  of  her  ap- 
pearance. We  can  cgily  account  for  her  singu- 
lar conduct  in  this  respect  her  desire  to  se- 
cure the  assistance  ot  her  ravlsher  ta  conceal- 
ing the  crime.  True,  she  says  he  made  her 
wash  her  clothes  hi  the  tank.  Yet  she  does 
not  In  this  connection,  state  how  he  made  bee, 
or  what  he  did  to  coerce  her;  but  she  does  aay 
fiiat  she  stripped  naked,  taking  off  her  outer 
garments,  and  also  her  under  garments,  and 
washing  the  latter.  Her  muslin  dress  and 
skirt  were  evidently  replaced  by  her,  leaving 
off  her  undet^rments.  These  had  been  wash- 
ed, and,  strangely  enough,  they  are  placed  by 
her  in  the  hands  of  the  appellant  She  says 
tiiat  he  made  her  do  this,  but  Is  her  stoiy 
credible?  Is  her  conduct  such  as  betokens  a 
virtuous  woman,  jealous  of  her  reputation  and 
honor,  who  by  force  had  rec«itly  been  de- 
prived of  her  virtue?  She  was  only  a  short 
distance  from  home  while  she  was  washing 
ber  clothes;  she  was  some  distance  from  her 
late  rnylsber;  and,  if  she  bad  been  outraged. 
It  occurs  to  us  that  she  would  have  sought  the 
first  opportunity  to  have  made  good  h^  es- 
cape, and  tluit  when  she  was  40  yards  away 
from  him  she  would  have  taken  no  time  to 
wash  the  stains  from  ber  clothes,  but  she 
would  have  fled  from  the  ruffian  who  bad  so 
brutally  treated  her.  To  our  minds,  the  time- 
ly or  untimely  arrival  of  her  sisters  In  the  vi- 
cinity of  the  tank  was  the  occasion  of  this  case 
finding  Its  vray  into  tiie  courts.  No  doubt,  the 
circumstances  under  which  they  found  her 
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SToused  their  snsplcloii,  and  ibe  was  con- 
strained to  make  the  disclosure  she  did  to  her 
motlier.  In  our  Tiew,  her  conduct,  as  disclos- 
ed in  her  testimony,  does  not  accord  with  that 
of  a  woman  who  had  been  forcibly  outraged. 
Notwithstanding  she  declares  In  so  many 
words  that  she  was  raped,  and  that  appellant 
had  Intercourse  with  her  without  her  consent, 
yet  her  acts,  as  detailed  by  herself,  unmistak- 
ably Indicate  to  our  mind  that  at  the  most  she 
did  not  offer  that  resistance  to  appellant  which 
the  law  required  of  her.  Rather,  in  our  opin- 
ion, she  was  detected  In  the  act  which  had  oc- 
curred with  her  free  consent,  and,  to  cover  up 
her  own  shame,  made  this  chaii^e  against  de- 
fendant The  circumstances  were  against  her. 
Some  account  most  be  given  of  the  clothes 
lost,  her  bleeding  condition.  Sometlilng  must 
be  done.  And  how  natural  It  was  for  her  to 
make  this  cbatse  to  shield  bersdf!  While  It 
Is  true  her  mother  dmies  that  she  threatened 
to  whip  her  to  make  her  tell  It,  yet  the  mother 
was  contradicted  on  that  Issue  by  other  wit- 
nesses who  stated  that  she  threatened  to  whip 
h^  before  she  would  tell  It.  This  Is  In  per- 
fect accord  with  all  the  other  facts,— the  wash- 
ing and  concealing  of  the  clotties,  etc.  It  is  a 
remarkable  proposition  to  assert  that  a  woman 
who  has  been  raped,  comprehending  the  In- 
dignity and '  outrage  upon  her,  should  make 
such  efforts  to  conceal  the  evidence  of  the  out- 
rage, as  was  done  In  this  case.  Her  sisters 
were  bunting  for  her.  If  raped,  how  natural 
to  dlsdose  the  taxA  at  oncet  But,  on  the  con- 
trary, appellant  states  that  when  she  started 
off,  hearing  her  slstera,  she  returned,  and  de- 
livered to  him  the  wet  underclothing.  In  onr 
opinion,  the  evidence  is  not  sufficient  to  sus- 
tain the  verdict,  and  tlM  Judgment  Is  reversed 
and  the  canse  remanded. 


OOX  T.  ETTATA 
(Oonrt  of  Criminal  Appeals  of  Texas.   Feb.  2, 

ATTBMrr  AT  Rips— Amaclt— BviDBices— -TaiAL— 

IRSTHUCTIOKS. 

1.  Where  accused's  witness  had  testified  that 
prosecDtrix  had  said  that  accused  had  never 
attempted  to  rape  her,  a  witness  for  the  state 
could  give  a  detailed  account  of  the  supposed 
assault,  as  related  to  him  b;  prosecutrix. 

2.  An  assault  cannot  be  ninJe  hj  threats. 

3.  It  is  error  to  cbntfre  that,  as  a  matter  of 
law,  the  uacorroborated  testimony  of  a  prose- 
cutrix in  a  cnsc  of  assault  with  intect  to  rape 
is  soffidcnt  to  convict. 

4.  Where  a  father  was  proceeding  to  have  In- 
tercourse with  his  daughter,  until  interrupted 
by  a  knock  at  the  door,  and  she  did  not  testify 
^at  she  was  resisting  him,  the  court  should 
■ubmit  to  the  jury  the  question  of  aggravated 
assault  and  battery,  in  a  prosecution  for  an  as- 
sault with  intent  to  rape. 

5.  Where  defendant  is  chnrged  with  assault 
with  Intent  to  rape,  and  evidence  of  other  acts 
of  a  like  kind  is  admitted  to  show  guilty  intent, 
ttte  Jury  should  be  instructed  as  to  the  purpose 
of  its  admission. 

Appeal  from  district  court,  Dallas  county; 
CbariM  F.  Qint,  Judge. 


James  Coz  was  convicted  of  an  asaanlt 

with  Intent  to  rape,  and  he  appeals.  Re- 
versed. 

B.  M.  Clark,  for  appelant  Mann  Trice, 
for  the  State. 

HURT,  P.  J.  Conviction  for  an  assault 
with  Intent  to  rape.  The  first  assignment 
pertains  to  the  testimony  of  Squire  England. 
Over  the  objections  of  the  appellant  the  state 
was  permitted  to  prove  by  England  a  de- 
tailed account  of  the  supposed  assault  with 
intent  to  rape,  as  related  to  him  by  the  prose- 
cutrix. The  rule  is  that,  as  original  testi- 
mony, the  fact  can  only  be  proved  that  the 
prosecutrix  complained  of  the  outrage,  but 
the  witness  cannot  go  into  the  details  there- 
of. See  Beddlck  v.  State,  35  Tex.  Or.  R. 
I  463,  34  S.  W.  274  The  testimony  of  this 
!  witness  was  introduced  Id  rebuttal,  the  de- 
fendant having  proved  by  Will  Coz  that  the 
prosecutrix  had  made  statements  to  him 
prior  to  the  trial  to  the  effect  that  It  was 
not  true  that  her  father  had  ever  raped,  or 
attempted  to  rape,  her.  Hie  evidence  of 
England,  under  this  state  of  case,  was  dear- 
ly admissible  for  the  purpose  of  Bnetalnlng 
the  testimony  of  the  prosecutrix. 

The  court  Instructed  the  Jnry  that  "if  they 
believed  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  In  Dallas  county,  Texas, 
at  any  time  within  one  year  next  prior  to 
March  13,  1807,  tHe  defendant  did,  by  force 
or  threats,  or  by  force  and  tlireats,  make  an 
assault  In  and  upon  the  person  of  one  Mar- 
tha Coz,  and  that  such  assanlt  was  then  and 
there  made,"  etc.  This  charge  was  except- 
ed to  by  defendant  at  the  time.  An  assault 
cannot  be  made  by  threats.  In  fact,  no 
threats  were  sbovrn  In  this  case.  Where 
force  Is  used,  threats  accompanying  It,  they 
may  be  looked  to  in  determining  the  charac- 
ter of  the  force;  but  as  before  stated,  an 
assault  by  threats  cannot  be  made.  The 
court  committed  an  error  In  giving  this 
charge  to  the  Jury,  which  was  calculated  to 
Injure  the  rights  of  the  accused. 

The  following  bill  of  exception  appears  In 
the  record:  "Be  It  remembered  that  on  the 
trial  of  the  above  cause,  after  the  Jury  bad 
retired  to  consider  of  their  verdict,  and  had 
been  out  for  some  time,  they  sent  In  the  fol- 
lowing written  question:  'Your  Honor:  Is 
the  uncorroborated  evidence  of  the  plain- 
tiff [meaning  the  prosecutrix}  In  this  case 
legally  sufficient  to  convict?  The  prosecu- 
tion, as  I  understood,  said.  "Yes,"  and  the 
defendant  "No."  Juror  M.  B.  Flanagan. 
Respectfully  submitted  for  the  decision  of 
his  honor.  B.  D.  Atwell,  Foreman.*  The 
court  gave  the  following  answer,  and  made 
it  a  part  of  his  charge:  "Gentlemen  of  the 
Jury:  As  a  matter  of  law,  the  uncorroborat- 
ed testimony  of  a  prosecutrix  In  a  case  of 
assault  with  Intent  to  rape  Is  sufficieut  to 
convict.  C.  F.  Clint,  Judge.'  And  the  de- 
fendant at  the  time  excepted  to  said  action 
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of  the  court,  upon  the  ground  that,  as  It  was 
a  direct  answer  to  said  question  asked  by 
the  Jury,  they  construed  It  to  mean  that  the 
prosecutrix's  testimony  in  this  case  was  suf- 
ficient to  convict,  without  corroboration; 
and  was,  in  effect,  a  charge  upon  the  weight 
of  the  evidence,  and  was  very  Injurious  to 
the  defendant,  and  no  doubt  caused  them  to 
give  undue  weight  to  the  testimony  of  the 
prosecutrix."  etc.  We  have  found  no  au- 
thority holding,  "as  a  matter  of  law,  t&at 
the  uncorroborated  testimony  of  a  prosecu- 
trix In  a  case  of  assault  with  Intent  to  rape 
Is  sufficient  to  convict"  This  is  a  question 
for  the  jury  to  decide,  and  the  jnry  alone; 
while  It  Is  true.  If  the  jnry  should  convict 
upon  the  uncorroborated  testimony  of  the 
prosectitrlx  in  such  case,  this  court  might 
not  reverse  the  judgment  on  account  of  the 
insufficiency  of  the  testimony,  and  would 
not,  If  the  case  were  made  out  pmperly.  But 
It  la  not  the  province  of  the  Judge  to  tell  the 
jury  that,  as  a  matter  of  law,  or  as  a  matter 
of  fact,  they  could  convict  In  this  case  upon 
the  nncorroborated  testimony  of  the  prose- 
cutrix. The  prosecutrix,  Martha  Cox.  testi- 
fied: "That  the  defendant  was  her  father. 
That  about  2  o'clock  on  the  14th  day  of  Feb- 
ruary, 1897,  In  the  afternoon,  after  she  bad 
cleaned  up  the  dinner  dishes,  and  had  sat 
down  to  sew,  her  father  tcAA  her  two  little 
sisters  and  brothers  to  go  out  of  the  room. 
He  shut  the  door,  and  then  aslced  her  for 
some,  ^e  told  him  she  did  not  want  to, 
and  he  then  said  I  must.  He  picked  me  up 
out  of  fbe  chair,  and  laid  me  on  the  bed, 
pulled  up  my  clothes,  unbuttoned  his  pants, 
and  got  on  me.  He  did  not  penetrate  me. 
Some  one  knocked  at  the  front  door,  and  he 
got  off  of  the  iKd,  and  was  standing  in  the 
floor  some  little  distance  from  me,  when 
Mary  Hooks,  a  colored  woman,  came  In.  1 
was  sitting  on  the  side  of  the  "bed.  My  fa- 
ther picked  up  the  BlUe,  and  sat  down  and 
commenced  to  read.  Mary  Hooks  asked 
tilm  for  some  wood.  He  told  her  she  could 
have  it,  and  she  went  ont  I  went  with 
her."  The  prosecutrix  made  no  complaint 
to  Mary  Hooks;  made  no  outcry;  never  told 
any  one  untu  the  next  day,  when  she  flled 
complaint  before  Squire  England.  She  ate 
supper  that  night  and  breakfast  the  next 
morning.  She  fought  and  resisted  her  fa- 
ther, and  he  overcame  and  had  Intercourse 
with  her  on  other  occasions  prior  to  tblit 
time.  She  does  not  say  that  she  resisted  him 
on  this  occasioUi  Under  this  state  of  facts, 
the  defendant  excepted  to  the  chai^  of  the 
court,  "becaiue  It  did  not  submit  to  the  Jury 
aggravated  assault  and  battery."  Tills  ex- 
ception Is  well  taken.  The  circumstances  of 
this  case  tending  to  show  an  assanlt  witli 
Intent  to  ravish  are  not  as  strong  as  they 
were  In  the  Pefferllng  Case.  40  Tex,  486. 
That  case  was  reversed  because  the  court 
did  not  submit  a  charge  on  aggravated  as- 
sault. 

Bill  of  exceptions  No.  5  Is  as  follows :  "Be 


It  remembered  that  on  the  trial  of  the  above- 
entitled  cause  the  state  elected  to  prosecute 
under  the  second  count  in  the  Indictment, 
and  only  asked  for  a  conviction  of  defend- 
ant for  an  assault  with  Intent  to  rape;  and, 
the  prosecutrix  having  positively  testified 
that  the  defendant,  on  or  about  the  14th  day 
of  February,  1897,  assaulted  her  with  the 
intent  to  rape  her,  the  state  elected  to  pro- 
ceed to  a  conviction  for  this  assauH;  and 
the  court,  over  the  objection  of  the  defend- 
ant, permitted  the  prosecutrix  to  state  as  to 
other  criminal  acts  by  d^endant  of  like 
kind  to  that  alleged  In  the  Indlctm^t,  in 
this:  that  the  defendant  had,  at  other  times 
prtor  to  the  time  alleged  In  the  Indictmrat, 
Iwth  in  Oollln  county  and  In  Dallas  county, 
had  carnal  Intercourse  with  her  against  her 
consent;  and  that  the  court,  In  Its  diarge  to 
the  jnry,  failed  to  limit  or  restrict  the  jury, 
in  their  consideration  of  such  testimony,  ex- 
clusively to  the  purpose  of  Ite  admission, 
which  could  have  been  admitted  only  for 
the  puxpme  of  showing  guilty  intent,  lest 
the  Jury  should  give  ft  weight  as  evidence 
proving  the  main  fact.— which  failure  on  the 
part  of  the  court  to  to  restrict  and  limit  the 
Jnry  by  his  charge  worked  a  great  Injury  to 
Uie  defendant,"  eto.  It  was  the  duty  of  the 
court  to  instruct  the  jury  In  regard  to  the 
purpose  for  which  this  evidence  waa  admit- 
ted, conceding  that  the  oilier  acta  testifled 
about  were  admissible,  whl<A  la  doubtful. 

For  the  errors  Indicated  above,  the  judg- 
ment Is  reversed,  and  the  cause  remanded. 


MONK  V.  STATB. 
(Court  of  Crimiaal  Appeals  of  Texas.   Feb.  2. 
1898.) 

Cbiminal  Law— Appkal— Statcust  or  VAun— 

DlLIOBXCB. 

A  defendant  mailing  the  statement  of  facts 
on  the  ninth  da;  after  adjournment,  to  the 
judge,  80  miles  distant,  is  so  lacking  in  dili- 
gence that  it  will  not  be  considered,  where  the 
judge  was  too  sick  to  correct  It  and  cause  it  to 
be  filed  within  10  days  after  adjonmmert. 

Appeal  from  district  court,  Bell  coun^; 
John  M.  Furman,  Judge. 

Sam  Monk  was  convicted  of  horse  theft, 
and  appeals.  Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  3.  Conviction  for  horse  theft. 
Pimishment  assessed  at  two  years'  confine- 
ment In  the  penitentiary.  Hie  only  error  as- 
signed is  the  sufficiency  of  the  evidence  to 
support  the  conviction.  The  purported  state- 
ment of  facts  in  the  record  cannot  be  con- 
sidered. The  certificate  of  the  judge  la  in 
the  following  language:  "I  certify  that  the 
cause  mentioned  In  the  attached  statement 
of  facte  was  tried  In  the  district  court  of 
Bell  county  on  the  24th  day  of  August,  ISdT, 
and  court  adjourned  for  the  term  on  the 
11th  day  of  September.  1887.   On  the  IRth 
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da7  of  September,  I  opMied  court  at  Gold- 
thwaite,  In  Milla  county.  80  rolles  distant 
from  Bell.  I  was  sick  and  unable  to  bold 
conxt  In  Mills  coonty  for  seTeral  daye;  and 
wben  the  attached  statement  was  recelred 
^}J  mall  from  defendant's  attorney,  on  the 
evening  of  September  20th,  I  was  physically 
unable  to  either  correct  It  or  make  out  a 
new  statement.  The  district  attorney  re- 
Yosed  to  agree  to  this  statement,  and  In  my 
then  condition  I  was  not  sufficiently  sure  of 
my  memory  to  fe^  warranted  In  approving 
the  statement  as  It  stood.  In  order  to  have 
had  the  statement  filed  within  the  ten  days 
after  the  adjoomment.  It  wonid  hare  been 
necessary  to  get  tbe  statement  off  on  the 
early  train  the  next  morning  after  Its  rectipt 
liy  me,  to  wit,  on  tbe  morning  of  the  Zlst, 
and  this  I  conld  not  do."  This  was  signed 
by  the  district  Judge,  who  refused  to  approve 
the  statement  of  facts.  This  statement  of 
facts  cannot  be  considered.  By  this  certUB- 
cate  it  was  shown  that,  on  the  9th  day  after 
the  adjoomment  of  coart  the  statement  of 
ttxtm  was  sent  to  tbe  trial  Jadge  through 
the  mall,  a  distance  of  eighty  miles.  This 
shows  an  ntter  want  of  dlUgence  on  the  part 
of  the  appellant.  In  order  to  antborlse  a 
consideration  of  thB  statement  of  facts  ni^ 
■der  tbis  character  of  case,  the  defendant 
mn«t  show  the  nse  of  all  diligence  within 
his  power  to  obtain  the  same.  And  if  this 
lias  not  been  done,  under  the  statute,  the 
statement  of  Acts  will  not  be  considered. 
The  statement  of  facta  conld  bave  bew  pre- 
pared at  an  eailier  day.  and  placed  in  the 
bands  of  the  judge.  The  absence  of  the 
judge,  the  distance,  and  th»  diance  to  get 
said  statement  back  through  tbe  malls,  show 
an  utter  want  of  diligence.  There  being  no 
error  In  the  record  relied  upon  ontslde  of  the 
lttsnffl<^C7  of  the  evidence  to  support  the 
conviction,  and  the  statement  of  facts  bdng 
•in  such  condition  as  not  to  be  considered,  the 
jadgmoit  will  be  affirmed;  and  it  Is  so  or- 
-dered. 


TTBEirjL  V.  STATE. 

(Court  of  GrimlDal  A^als  of  Texas.    Feb.  2, 

1808.) 

IxMOAL  Balm  am  Liqooa— Bsooed  oir  Appsau 

1.  To  support  a  eonrlctlon  for  Tiolating  the 
local  option  law  tbe  record  must  show  that  lo- 
cal opnoD  was  In  force  in  the  territoiy  men- 
-tlonea  in  the  indictment. 

2.  A  statement  in  the  record,  that  "clerk  here 
inant  the  orders  of  the  eonmiisskmers'  court 
ordering  the  electioD."  was  properly  disregarded 
tiy  the  aerk  making  the  record  on  appeal. 

Appeal  from  Dallas  county  court;  Ken- 
nfitli  Foree,  Judge. 

O.  B.  Tyrell  was  convicted  of  violating  the 
■local  option  law,  and  appeals.  Reversed. 

RtlUwdl  H.  Bussell,  for  appellant.  Mann 
Trice,  for  tbe  State. 


DAVIDSON,  7.  Gonvlctlon  for  a  violation 
of  the  local  option  law,  the  punishment  being 
assessed  at  a  fine  of  $25,  and  imprisonment 
In  the  county  Jail  for  20  days. 

Several  matters  are  suggested  for  onr  con- 
sideration In  the  record,  but  they  may  not 
arise  upon  another  trial  of  this  case.  The 
only  Question  to  be  considered  is  the  suffi- 
ciency of  the  evidence  to  support  the  convic- 
tion. In  this:  the  record  falls  to  show  local 
option  was  In  force  In  the  territory  mentioned 
In  the  pleading.  There  Is  a  statement  In 
the  record  to  this  effect:  "The  clerk  here  In- 
sert the  orders  of  tbe  commlasioners'  conrt 
ordering  the  election  In  precinct  No.  2,  as 
well  as  the  order  of  the  commissioners'  court 
declaring  the  result  of  said  election  In  favor 
-  of  prohibition."  But  these  orders,  declara- 
tions, and  Judgments  are  not  Incorporated  in 
tbe  record,  and  this  statement  in  the  state- 
ment of  facts  was  Ignored  by  the  clerk,  and 
the  papers  were  not  Incorporated  in  the  rec- 
ord. The  clerk  acted  properly  in  not  Insert- 
ing these  papers.  See  Ratcllff  v.  State,  29 
Tex.  App.  248, 15  S.  W.  696.  Because  It  wah 
not  shown  that  the  local  option  law  was  In 
force  In  the  territory  as  charged  In  the  in- 
dictment, tbe  jodgmoit  Is  reversed,  and  tbe 
cause  remanded. 


RUSSELL  V.  STATE. 
(Court  of  Giimioal  Appeals  of  Tezss.   Feb.  2, 

i8»a) 

HomOlDS — EVIDENCB — IXSTEDCTION. 

1.  Defendant,  who  without  warrant  or  right, 
though  at  the  instance  of  the  marshal,  went 
to  the  house  of  the  deceased,  and  broke  in  to 
see  if  a  n^ro  was  living  with  deceased,  and, 
while  there,  shot  deceased,  cannot  show  that 
the  negro  was  UviDg  illicitly  with  deceased. 

2.  Statement  made  by  defendant,  while  in 
jail,  to  an  attorney,  in  tbe  oresence  of  the 
sheriff.  Just  after  being  wamea  by  the  sheriff, 
may  be  testified  to  by  the  latter. 

3.  Evidence  of  an  attack  by  defendant,  while 
!n  jail,  on  the  sheriff.  In  an  endeavor  to  es- 
cape, is  admissible  against  him. 

4.  A  homicide  committed  by  a  shot  belns  In- 
tentionally and  recklessly  fired  into  a  priTate 
residence,  where  deceased  and  her  <£lldreo 
lived,  is  not  negligent  homidde,  but  murder  In 
tbe  first  or  second  degree. 

6.  Thongh  the  Intent  be  a  matter  of  drcum- 
Btantial  evideDce.  the  evidence  for  the  state 
showing  an  intentional  shooting,  and  for  de- 
fendant suggestlag  an  accidental  shooting,  a 
charge  on  orcumatantlal  evidence  Is  not  re- 
quired. 

ti.  Kudely  displayiog  and  firing  a  pistol  at  or 
□ear  a  private  house  in  a  manner  calculated 
to  disturb  tiie  inhabitants  thereof,  though  done 
by  a  peace  officer.  Is  a  misdemeanor. 

Appeal  from  district  court,  Fannin  county; 
B.  D.  McClellan,  Judge. 

John  Russell  appeals  from  a  conviction. 
Affirmed. 

James  H.  Lyday,  for  a^iellant.  Mann 

Trice,  for  the  State. 

HBNDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  his 
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pnnlihnwnt  aBseescd  at  fire  yean*  confine- 
ment In  the  penitentiary;  hence  this  appeal. 

The  tevtlmony,  briefly  stated,  shows  that 
deceased  was  a  woman,  who  lived  In  the 
town  of  Honey  Grore,  Fannin  connty;  that 
It  was  rumored,  as  claimed  by  defendant, 
that  deceased  was  having  Illicit  Intercourse 
with  a  certain  negro.  The  defendant,  with 
one  Frank  Meters  and  Will  Aip.  was  sent 
down  to  the  house  occupied  by  the  deceased 
about  12  o'clock  on  the  night  of  the  homi- 
cide. 1^  tlie  Duurshal,  to  ascertain  whether 
or  not  said  negro  was  there,  and,  if  he  was, 
to  arrest,  or  at  least  detain,  him  until  he 
(the  martial)  could  be  sent  for.  it  Is  shown 
that  the  parties  went  there.  Two  of  them 
stopped  at  or  near  the  northeast  comer  of 
the  house.  The  defendant  In  the  meantime 
went  to  the  door,  and  demanded  that  It  be 
opened,  threatening  to  break  It  with  an  ax. 
He  then  kicked  it  open,  and  immediately  the 
pistol  flred.  Tb»7  Immediately  left  the  ^ce, 
and  In  a  few  moments  a  woman's  scream 
was  heard  at  the  house.  Some  of  the  neigh- 
bora  gathered  In,  and  found  that  she  had 
been  shot  ^e  died  on  tiie  next  day.  Appel- 
lant's theory  was  that  he  did  not  Intend  to 
fire  the  pistol.  In  kicking  the  door  open,  tt 
came  open  eatier  than  he  thought  for,  and 
the  pistol  was  accidentally  discharged.  He 
thought  at  the  time  timt  he  fired  too  high  to 
hit  anybody  In  the  building.  This  theory 
was  supported  by  his  evidence.  Other  testi- 
mony for  the  state  tended  to  show  that  he 
.  entertained  malice  against  the  deceased,  be- 
cause she  had  had  his  friend  StegsU  ai^ 
rested  a  few  days  before  for  an  assault  with 
Intent  to  rape  her;  that  he  went  voluntarily 
on  that  particular  night;  and  that  he  broke 
open  the  door  and  flred  the  shot  In  the  house 
Intentionally.  The  witnesses  for  the  state 
show  that  he  made  no  claim  that  night  of  an 
accident  A  witness  also  t«tlfles  that  the 
next  Aaj  he  denied  being  at  the  house  or 
shooting  into  It  The  court  submitted  mur- 
der In  the  flrst  and  second  d^nrees,  negli- 
gent homldde  In  the  flrst  and  second  de- 
grees, and  accidental  Ulllng. 

Appellant's  flrst,  second,  third,  and  fourth 
bills  of  exception  rdate  to  the  exclusion  of 
testimony  offered  by  him.  tending  to  show 
that  the  deceased  was  guilty  of  Illicit  Inter- 
conrse  wltli  ^e  negro  Chariey  Thuston;  In 
fact  that  said  negro  was  keeping  her.  The 
court  excluded  all  of  said  testimony.  Appel- 
lant claims  that  It  was  admissible  for  the 
purpose  of  showing  the  good  faith  of  the  de- 
fendant In  going  to  apprehend  the  negro  at 
the  house  of  the  deceased.  If  the  facts  stat- 
ed are  true,  It  might  have  authorised  the 
making  of  an  affidavit  against  deceased  and 
against  the  negro  Charley  Thuston  by  the 
marshal  or  any  one  else,  and  so  authorized 
the  Issuance  of  a  warrant  under  which  the 
parties  might  have  entered  the  premises  of 
the  deceased  with  some  color  of  right.  No 
warrnnt  was  Issued,  and  the  parties  bad  no 
right  to  go  on  the  premises  of  the  deceased 


to  make  tills  arrest  ISietesUmonyiBQuestloii 
would  have  served  no  legitimate  purpose. 
Notwithstanding  the  parties  had  no  right  to 
commit  a  trespass  as  they  did  upon  the 
premises  of  the  deceased,  yet  the  court  did 
admit  testimony  showing  the  purpose  for 
which  they  went  there;  that  it  was  at  the 
instance  of  the  marshaL  This  was  as  much 
as  defendant  could  claim.  Nor  did  the  court. 
In  its  charge,  lay  any  stress  on  the  Illegality 
of  the  action  of  the  ^fendant  In  going  upon 
the  premises  of  the  deceased  to  make  the 
unlawful  arrest;  but  the  case  appeara  to  be 
ti'eated  from  the  standpoint  of  the  charge,  a» 
if  the  parties  were  lawfully  ui>on  the  prem- 
ises where  the  homicide  took  i^ace.  This- 
was  certainly  mMt  liberal  towards  appel- 
lant; and.  In  our  view,  he  cannot  complain 
of  the  action  of  the  court  In  eocclnding  the 
testimony  aet  out  In  his  above  blUs  of  excep- 
tion. 

Nor  was  there  any  emn^  In  the  action  of 
the  court  in  admitting  the  teatlmony  of  the 
sheriff  of  Fannin  connty  aa  to  the  statunent 
made  by  the  defendant  while  in  Jail  and  In 
his  custody.  The  proper  predicate  was  laid, 
as  the  sheriff  had.  Just  before  said  state- 
menta  were  mmde^  duly  warned  him.  It  waa 
not  a  privileged  communication  made  to  the 
attorney,  but  It  was  made  to  the  sheriff,  or 
at  least  In  bla  pretence,  and  aftw  he  bad 
beoi  warned.  Had  the  attorney  desired  a 
private  Interview  with  his  cUmt  ^  dionld 
have  aaked  it  The  statement  made,  "that 
there  are  others  ImiAIcated,"  evidently  had 
reference  to  the  faomldde;  and  the  fact  that 
he  Immediately  made  an  attack  on  the  idker- 
ifl  In  an  endeavor  to  escape  was  Intimate 
testlmimy,  Just  aa  much  aa  evldoice  of  bla 
flight  would  have  been  had  he  fled  Immedi- 
ately aft0  the  homldde. 

The  role  of  law  announced  by  the  court 
that  portion  of  the  charge  pr^ested  In  bfll 
of  exceptions  No.  7  Is  a  correct  rule  of  law. 
and  was  applicable  to  a  phase  of  the  evi- 
dence In  this  case.  There  was  evidence  tend- 
ing to  show  that  the  shot  was  intentionally 
and  recklessly  flred  Into  the  private  resi- 
dence where  the  deceased  and  her  two  chil- 
dren were,  and  the  court  merely  Instructed 
the  Jury  that  a  homldde  comoiltted  under 
such  drcumstances  would  not  be  negligent 
homicide,  but  would  be  murder  In  the  first 
or  second  degree,  as  the  Jury  might  find  from 
the  evidence  under  the  charges  defining  said 
offenses. 

Appellant  complains  that  the  court  did  not 
charge  on  clrcumstentlal  evidence.  This 
was  not  a  case  depending  on  drcumstantlal 
evidence.  Appellant's  presence  at  the  place 
of  the  homldde,  and  that  he  flred  the  fatal 
shot  were  established  by  the  positive  testi- 
mony of  eyewitnesses.  His  Intent  It  Is  true, 
was  a  matter  of  circumstantial  evidence. 
The  stete  Introduced  testimony  tending  to 
diow  an  Intentional  shooting,  and  the  de- 
fendant's testimony  suggested  an  accidental 
killing.  This  would  not  reaaire  of  the  court 

Digitized  by  VjOOg IC 


Tex.) 


NLX  V.  STATE. 


161 


a  charge  on  circumstantial  cTtdence.  Mr. 
Thompson  ^tracts  the  rule  from  the  au- 
thorities as  follows:  "The  role  requiring  the 
glTing  of  a  charge  on  circumstantial  evi- 
dence Is  proper  when  the  act  which  Is  claim- 
ed to  be  criminal  Is  sought  to  be  established 
by  drcumsuntlel  testimony;  but  when  the 
act  Is  proved  by  direct  testimony,  and  all 
that  remains  to  be  found  is  the  Intent,  which 
accompanied  the  act,  and  which  may  be  In- 
ferred from  the  circumstances  accompany- 
ing the  act,  then  this  principle  does  not  ap- 
ply."   See  2  Thomp.  Trials,  |  2606. 

Appellant  complains  that  the  court  erred 
in  that  portion  of  his  charge  which  Instruct- 
ed the  Jury  that  "the  rudely  displaying  and 
firing  of  a  pistol  at  or  near  a  private  house, 
in  a  manner  calculated  to  disturb  the  In- 
habitants thereof,  is  a  misdemeanor,  under 
the  law,"  because  he  says  this  charge  ought 
to  have  been  limited  as  to  those  who  were 
not  peace  officers.  We  know  of  no  rule  of 
law  auOiorixixig  a  peace  officer  to  rudely  dis- 
play and  fire  off  a  pistol  at  or  near  a  private 
residence.  In  a  manner  calculated  to  dis- 
turb the  Inhabitants  thereof.  The  court, 
however,  gave  a  charge  with  reference  to 
the  rli^t  of  a  peace  officer  to  carry  a  pistol; 
that  Js,  after  instructing  the  Jury  that  no 
person  was  authorised  to  carry  a  pistol  on 
and  abont  his  person  on  premises  not  his 
own.  he  told  them  that  this  did  not  andy  to 
a  peace  officor  or  poUceman,  or  a  person 
summoned  to  aid  such  officer  or  policeman, 
as  such  officers  have  the  right  to  carry  a 
pistol.  We  have  examined  the  charge  of  the 
court  carefully,  and,  In  our  opinion,  it  cov- 
ered every  phase  of  13ie  ease;  and  its  provt 
Bions  wrae  liberal  so  far  as  the  rights  of 
the  appellant  were  concerned.  A  full  char^ 
on  accidental  shooting  was  ^ven,  which  ts 
all  defendant  could  claim  under  the  facts 
of  this  case.  Appelant  was  convicted  of 
murder  In  the  second  degree,  and,  In  our 
opiiUon.  the  evidence  fully  sustains  the  find- 
ing of  the  Jury,  and  the  judgment  Is  afilnned. 


LANDERS  T.  STATE. 

(Court  of  Crfanhial  Appeals  of  Texan    BUk  9, 

1898.} 

RacoomsAKOs— Tali  DiTT. 

Od  appesl  from  a  convictioD  of  violating 
the  local  optioQ  law.  a  recognizance  was  In- 
Bufficient  which  failed  to  state  that  the  result 
of  the  election  in  question  bad  been  published, 
or  that  an  order  had  been  passed  b;  the  com- 
miBBioners'  court  declaring  such  result. 

Appeal  from  Hood  county  court;  H.  T.  Ber- 
ry. Judge. 

George  Landers  was  convicted  of  violating 
the  local  tqptlon  law,  and  appeals.  Dismissed. 

N..  L.  Cooper  &  Sons,  for  appellant  Mann 
Trice,  for  the  State. 
44  S.W.-11 


DAVIDSON,  J.  The  recognizance  Is  wholly 
insufflclent.  It  falls  to  set  out  the  constituent 
elements  of  the  alleged  Tiolation  of  the  law. 
In  that  It  does  not  state  that  the  result  of  said 
election  bad  been  published,  or  that  an  order 
had  been  passed*  by  the  commissioners'  court 
declaring  said  result.  For  these  reasons  the 
motion  of  the  assistant  attorney  general  to  dis- 
miss this  appeal  must  be  sustained,  and  the 
appeal  la  accordingly  dismissed. 


McRAY  V.  STATE. 
(Court  of  Orfanbial  Appeals  <d  Tocas.    Feb.  9. 
188&) 

RXCOOKIZA.KCB— BRBOR  IN  NaHB  OV  CoOBT. 

A  recognizance  requiring  aitpellant  to  abide 
the  judgment  of  the  "court  of  appeals,"  in- 
stead of  the  "court  of  criminal  appeals,"  as  pre- 
scribed by  the  statute,  was  fatally  defective. 

Appeal  from  Wise  county  court;  J.  T.  John- 
son, Judge. 

Will  McRay  was  convicted  of  a  misde- 
meanor, and  appeals.  Dismissed. 

Uann  Trice,  for  the  State. 

DAVIDSON,  J.  In  the  recognisance, 
pellant  la  required  to  abide  the  Judgment  of 
the  '*court  of  appeals,"  burtead  ot  the  "court 
of  criminal  appeals,"  as  required  by  the  stat- 
ute. The  motion  of  the  assistant  attorney 
general  to  dismiss  the  appeal  is  made  upon 
the  ground  that  this  defect  In  Ihe  recog- 
nisance renders  It  fatally  dtfectlve.  The 
point  is  irdi  taken,  and  the  ^peal  Is  dis- 
missed. 


NIX  V.  STATE. 
(Ooort  of  Orfanhud  Appeals  <a  Texas.    Feb.  9. 

1808.) 

iNsrrrioiaNT  Rbooonizanok. 
Becognizance  Is  fatally  defectlTC  when  It 
binds  appellant'  to  appear  before  the  "court  of 
appeals,    Instead  of  abiding  the  judgment  of 
the  "court  of  crimlQa)  appeals." 

Appeal  from  Montague  county  court;  Levi 
Walker,  Judge. 

J.  M.  Nix  was  convicted  of  carrying  on  or 
about  bis  person  a  pistol,  and  appeals.  Appeal 
dismissed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Ai^NillBnt  was  convicted  of 
carrying  on  and  about  his  person  a  pistol,  and 
fined  92S;  hence  this  appeaL 

The  reo^izance  is  &tally  defective.  In  that 
it  fails  to  bind  the  app^ant  to  abide  the  Ju^- 
ment  t£  the  "court  of  criminal  aiipesls,"  it 
binding  him  to  api)ear  before  the  "court  oi  ap- 
peals." The  recognisance,  thwefore,  la  insuffi- 
cient, and  the  motion  of  the  assistant  attraneiy 
general  to  dismiss  the  appefti  Is  sustained.  Ajf' 
peal  dismissed. 
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MILLER  T.  STATE. 
(Cburt  of  Criminal  Aj^iealB  at  Texas.    Feb.  9, 
1808.) 

CEiimiAL  Law— SaXTBifCB-tCDiiuuTiOK— Rbo- 
ORD  or  Pbior  Cohtiotiok— Con- 
duct OP  Triat. 

1.  Where  defendant  had  pleaded  guilt;,  and 
tlie  dar  for  eentence  had  been  posQMned,  in 
order  that  the  record  of  a  previous  coavictioii 
could  be  brought  into  court  and  used  as  erl- 
deace  on  which  to  predicate  a  Judgment  camn> 
lating  his  sentence,  such  judgment  will  not  be 
disturbed  on  the  ground  that  defendant's  coun- 
sel was  not  present  at  the  time  sentence  was 

e renounced,  so  that  he  could  examine  and 
upeach  said  record,  where  he  was  notified  of 
the  time  sentence  would  be  pronounced,  and  it 
is  not  shown  in  the  bill  how  such  record  could 
possibly  have  been  impeached. 

2.  It  is  not  necessary  that  certified  copies  of 
a  conviction  and  sentence  of  defendant  in  anoth- 
er county,  which  are  to  be  used  as  evidence  on 
which  to  predicate  a  cnmuladTe  sentrace,  be  in- 
trodnced  in  evidence  before  the  jury. 

3.  The  law  authorizes  a  cumulative  sentence 
where  defendant  has  been  convicted  of  a  felony 
In  some  other  eoimty  or  at  some  former  term  <MC 
court. 

Appeal  from  district  court,  Denton  county; 
D.  B.  Barrett,  Judge. 

Will  Miller  was  convicted  of  burglary,  and 
be  appeals.  Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  pleaded  guilty 
to  the  charge  of  burglary,  and  was  given 
three  years  In  the  penitentiary.  Prior  to  his 
trial  defendant  was  Informed  of  ttae  fact  that 
tbe  record  of  bis  prevloua  conviction  for 
theft  In  Hill  county,  committed  at  the  same 
time  as  this  burglary,  was  not  then  In  court. 
However,  when  tbe  case  was  called  for  trial, 
the  county  attorney  Informed  counsel  for 
defendant  that,  under  the  direction  of  the 
judge,  the  record  of  said  conviction  would 
be  there,  and  would  be  used  as  evidence  upon 
which  to  predicate  the  Judgment  cumulating 
this  sentence.  He  was  then  tendered  tbe 
privilege  of  withdrawing  bis  plea  of  guilty, 
and  entering  a  plea  of  not  guilty,  but  de- 
clined. The  record  Indicates  his  view  of  tbe 
matter  to  be  that,  as  soon  as  the  jury  re- 
turned a  verdict  upon  bis  plea  of  guilty,  be 
would  file  bis  formal  motion  for  a  new  trial, 
have  it  overruled,  and  be  sentenced  at  once. 
The  motion  for  a  new  trial  was  made,  but 
the  court  declined  to  prononnce  sentence  un- 
til tbe  copy  of  the  records  from  HUl  county 
could  be  obtained.  As  soon  as  this  was  done, 
appellant's  counsel  was  sent  for,  and  iwtl- 
fled  that  sentence  would  be  pronounced 
j^alnst  defendant,  and  requited  bim  to  be 
present.  TMa  counsel  declined,  and  left  tbe 
<H)urt  room.  The  judge  then  bad  tbe  defend- 
ant brought  In  court,  and  pronounced  sen- 
tence upon  blm.  There  are  several  objec- 
tions urged  in-  appeDant's  bill  of  exceptions 
to  this  proceeding;'  among  others,  "that  ap- 
pellant's counsel  was  not  given  an  oppor- 
tunity to  examine,  contradict,  and  impeach 
the  record  from  Hill  county."   In  answer  to 


this,  It  may  be  stated  that  counsel  declined 
to  be  present  or  have  anytblng  to  do  with 
tbe  matter,  and  asked  no  time.  In  tact,  be 
was  notified  about  10  days  before  sentence 
was  passed,  by  tiie  county  attorney,  in  open 
court,  that  such  would  be  the  course  pur- 
sued by  the  state,  and  It  is  not  shown  in  the 
bill  how  he  could  bave  possibly  Inroeacbed 
the  record  from  HIU  county.  The  record  Is 
certified  copies  of  the  Judgment  and  sen- 
tence. He  objects  also  "because  these  cer- 
tified copies  were  not  offered  In  evidence  be- 
fore tbe  jury  on  tbe  trial."  Suffice  it  to  say 
that  this  was  a  matter  with  which  the  Jury 
had  no  concern.  See  Ex  parte  Crawford 
(Tex.  Or.  App.)  89  S.  W.  92.  It  Is  also  urged 
that  the  law  does  not  anthorlse  a  cumulative 
sentence  where  a  defendant  has  been  con- 
victed of  a  fdony  in  some  other  county  or 
at  some  formw  term  of  the  court  Tbln  ques- 
tion was  decided  adversely  to  appellant's 
contention  In  Mosetey  v.  State,  30  Tec  App. 
838, 17  B.  W.  418.  By  an  examination  of  the 
cases  cited.  It  will  be  seen  that  the  proposi- 
tions upon  which  appellant  rellee  have  been 
decided  adversely  to  his  contenttoa.  The 
judgment  Is  afiSnued. 


JONBS  V.  STATE.  * 
(Court  of  Criminal  Appeals  of  Texas.   Feb.  2. 
189S.) 
BoBBERT— Evidb:<cb. 
One  charged  with  taking  f  10  in  silver  may 
be  convicted  on  proof  that  he  took  a  less  sum. 

Appeal  from  district  court,  Victoria  county; 
James  C.  Wilson,  Judge. 

Frank  Jones  appeals  from  a  conviction.  Af- 
firmed. 

W.  T.  Hays,  for  appellant  Mann  Trice, 
for  the  State. 

DAVID90N,  J.  Appellant  was  convicted 
of  mbbery,  and  g^voi  a  term  of  ^  years'  oon- 
finemenl  In  the  p^ltentiary;  hence  this  ap 
peel. 

The  Indictment  aUeged  that  $10  In  silver 
coin  of  tbe  United  States  was  tak&i  from  tbe 
possession  of  the  assaulted  party.  The  de- 
fendant asked  a  special  cha^  that  if  the  de- 
fendant did  not  take  the  $10  alleged  In  the  in- 
dictment they  would  acquit  The  court  char- 
ged tbe  Jury  tliat.  It  they  had  a  reasonable 
doubt  as  to  tbe  defendant's  guilt  In  tbe  prem- 
ises, th^  would  acquit.  If  was  not  necesssry 
for  tbe  state  to  show  that  the  defendant  took 
all  the  money  charged  in  the  indictment  for. 
if  he  even  tocric  one  dollar,  it  would  be  suf- 
ficient The  evidence  discloses  that  less  (ban 
910  was  in  fact  taken.  His  oontoition  that 
an  acquittal  must  be  awarded  unless  the  en- 
ttre  $10  was  shown  to  have  been  taken  is  not 
correct 

He  further  asked  the  court  to  chai^.die 
jury  that  if  tbe  prosecution  had  failed  to 
show  the  ownership  of  the  property  set  out  in 
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the  Indictment,  or  Its  cnstody  In  the  alleged 
owner,  they  would  acquit  The  eTldeuce  does 
not  raise  or  suggest  any  such  matter.  The 
proof  Is  poaltlTe  and  unequivocal  that  defend- 
ant and  another  party  caught  hold  of  the  as- 
saulted party,  from  behind,  while  In  a  buggy, 
choked  him,  and  took  his  money  out  of  his 
pocket  py  force.  There  could  be  no  question 
«f  want  of  ownership  under  this  state  of  facts. 

He  further  asked  the  court  to  cha^e  the 
Jury.  If  the  state  failed  to  establish  the  Iden- 
tity of  the  property  taken,  they  would  acquit 
The  state  proved  the  fact  that  the  defendant 
took  the  sliver  dollara  out  of  the  pocket  of  the 
assaulted  party,  and  converted  them  to  hts  own 
use.  This  ful^  estal>llshes  the  fact  that  be 
took  the  money  In  question,  and  from  the 
pATtj  alleged  to  have  been  assaulted. 

It  Is  oontaided  that  the  evidence  Is  not  snf- 
fldent.  If  the  staters  testimony  be  true,  as 
testified  by  an  eyewitness  to  the  transaction, 
that  the  defendant  took  the  money,  there  Is  no 
•qnestlon  as  to  his  guilt  The  jury  believed 
ttila  evldoice,  found  him  guilty,  and  we  see 
no  reason  for  dlstarbli^  their  fln«i<ng.  The 
jndgmoit  k  affirmed. 


BBN80N  V.  STATE. 

<Oonrt  of  Criminal  Aih)^")*  of  Texas.    Feb.  9, 
1888.) 

Illual  Sakss  aw  Liquors— BTmsxos. 

1.  On  a  proeecution  for  Illegal  sale  of  liquor, 
witnesses  for  the  state  bavlDg  testified  to  uere 
being  billiard  tables  in  the  place,  defendant,  aft- 
er introdndng  testimony  that  there  were  no  bil- 
liard tables  in  his  place,  may  show  that  fai  two 
saloons  near  there  were  anch  tables. 

2.  Where  one  prosecuted  for  Illegal  sales  de- 
sires, on  the  Hieory  that  the  state's  witnesses 
are  mistaken  as  to  the  idace  th^  got  tbe  liquor, 
to  introduce  evidence  as  to  the  raniishliigfl  of 
two  Baloons  near  there,  it  is  error  for  the  court 
to  remark  that  one  of  them  was  not  then  nm- 
ning;  as,  if  he  is  to  testify,  he  should  be  first 
sworn. 

Appeal  from  Clay  county  court;  Emmet  P^- 
ton.  Judge. 

Bod  Benson  appeals  from  a  conviction.  Re- 
vened. 

A.  K.  Swan,  for  aiq^Iant  Mann  Trice,  for 
4lw  State. 

HTTBT,  P.  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  appeals. 

The  indictment  alleges  that  appellant  sold 
Intoxicating  liquors  to  A  U.  Wllkins  on  or 
about  the  18th  day  of  October,  1S6&  Wllkins 
was  a  witness  In  the  case,  and  swears  that 
about  the  ISth  of  October,  1896,  he  bought  25 
oents'  worth  of  brandy  from  the  appellant; 
that  this  purchase  was  made  in  a  local  option 
saloon;  that  the  brandy  was  drank  from 
glasses;  that,  when  he  and  Blaylock  went  In- 
to the  saloon,  Blaylodt  asked  appelant  of  he 
knew  the  witness,  and  he  replied  that  be  did, 
and  shook  hands;  that  they  talked  socially  for 


a  few  moulents,  when  some  four  or  five  men, 
who  had  been  {laying  billiards  or  pool,  or  some 
game  played  with  balls  and  cues  on  a  table, 
walked  in  front  of  the  bar,  and  called  for 
something;  that  then  defendant  walked  back 
behind  the  counter  to  wait  on  them,  and  Blay- 
lock and  witness  Wllkins  walked  back  near 
the  stove,  and  sat  down;  that,  when  the  men 
retired  from  the  bar,  Wllkins  offered  to  set 
them  up;  that  witness  and  Blaylock  went  up 
to  the  counter,  and  Blaylock  knocked  on  tbe 
counter,  and  pointed  at  a  bottle,  which  the  de- 
fendant set  out,  and  they  drank  of  the  con- 
tents. It  will  be  observed  that  the  saloon  was 
located  some  three  or  four  doors  west  of  the 
southeast  comer  of  the  square.  Under  the 
proof,  if  Wllkins  purchased  brandy  from  ap- 
pellant. It  was  done  at  that  place.  The  de- 
fendant Introduced  Suddeth,  Gordon,  and  Wel- 
boum,  who  swore  that  they  knew  his  place  of 
business,  and  had  known  where  It  was  since 
he  had  occupied  that  place;  that  they  knew 
It  before  local  option  was  declared  In  Clay 
county;  that  there  was  no  billiard,  pool,  or 
other  table  upon  which  games  were  played 
with  balls  and  cues  In  his  place.  To  support 
the  theory  that  Wllkins  was  mistaken,  appel- 
lant proposed  to  prove  by  witnesses  that  dur- 
ing the  month  of  December,  and  at  the  time 
the  prosecuting  witness  claimed  to  have  made 
the  purchase  aforesaid,  there  were  three  local 
option  saloons  In  Henrietta;  and  offered  to 
prove  by  these  witnesses  that  In  two  of  said 
saloons— one  on  the  east  side  of  the  square,  run 
by  O.  L.  Taylor,  and  one  cn  the  southwest 
comer  of  the  square,  run  by  Jack  Pe^s— 
there  were  billiard  and  pool  tables,  at  which 
people  frequently  played  billiards  and  pool. 
Counsel  for  the  state  objected,  because  irrele- 
vant We  are  of  opinion  that  the  testimony 
was  relevant  and  should  have  been  admitted. 
The  court  In  sustaining  the  objections  made 
by  the  state,  remarked  that  he  thought  the  ob- 
jection well  taken;  that  the  place  where  Jack 
P^gs  kept  had  been  closed  up  long  before  the 
time  charged  In  the  Indictment.  Counsel  for 
appellant  replied  that  the  court  could  not  know 
this  Judicially,  when  the  court  replied  that  he 
could  know  it  personally.  If  the  court  did  not 
Judicially  take  cognizance  of  the  fact  when  lo- 
cal option  saloons  went  In  and  out  of  business 
In  that  county,  still  the  honorable  Judge  ma; 
have  had  personal  knowledge  of  the  fact;  and. 
If  appellant  had  been  allowed  to  go  Into  the 
testimony  in  regard  to  this  matter,  the  state 
might  have  used  the  Judge  as  a  witness  to 
prove  that  that  particular  saloon  had  been  out 
of  business  a  certain  length  of  time;  but  this 
testimony  should  have  been  given  under  oath, 
like  that  of  any  other  witness,  aud,  because 
the  court  may  have  testified  to  the  fact,  it 
would  not  have  precluded  the  api>ellant  from 
introducing  testimony  to  the  contrary.  We 
are  of  opinion  that,  tmder  the  circumstances 
of  this  case,  the  cause  should  have  been  con- 
tinued for  the  want  of  the  testimony  of  Blay- 
lock. For  the  errors  discussed  the  Judgment 
Is  reversed,  and  the  cause  remanded. 
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WITHERSPOON  t.  STATE. 

(Court  of  Oilmlnal  Appeal*  of  Texas.    Feb.  2, 
1888.) 

Ihtoxio&tiho  LignoKS-SALEB—AoBNcr  as  a  De- 
miSB— iNBTRDCTioirs— Inuicthekt—  Sionaturb 

— DUPLIOITT  —  OCODPITIOIT  TaI  —  TbIAL— AKOU- 

MENT  OP  CoDKsEL— Appeal— Waitsk. 

1.  An  indictment  whicii  in  the  first  count  cbar- 
ses  defendant  with  enga^ng  in  selling  intoxi- 
cants without  a  license,  and  in  the  second  const 
with  failing  to  post  his  license  as  required  by 
law,  is  not  dupucitous. 

2.  Since  tt  b  wholly  Imnmterial  whether  the 
indictment  was  BigneOf  It  was  not  error  to  pei^ 
mit  the  county  attorney  to  sign  it  in  the  name 
of  the  foreman  of  the  grand  jury. 

3.  An  attorney  has  a  right  to  comment,  in  his 
argument  to  the  jury,  on  evidence  in  the  record. 

i.  An  order  of  the  commissioners'  court  levy- 
iog  an  occupation  tax  on  the  occupations  taxa- 
ble by  statute  is  sufficient,  without  specifying 
each  and  erery  occupation  on  which  the  tax  is 
levied. 

5.  Where  the  grounds  of  objection  to  a  ques- 
tion are  not  set  forth  in  the  bill  of  exceptions, 
error  is  waived. 

6.  It  is  not  error  to  refuse  to  give  instructions 
asked  by  defendant  which  could  not  affect  him 
favorably. 

7.  Where  there  Is  evidence  of  several  persons 
of  defendant's  habit  of  selling  liquor,  it  is  not 
error  to  refuse' to  charge  tliat  proof  that  he  made 
a  single  sale  is  not  snffldent  to  show  that  he  was 
eiisoged  in  gelling  intoxicants. 

8.  That  one  charged  with  selling  liquor  without 
a  license  was  only  an  agent  is  no  defense,  as  be 
is  required  to  take  notice  of  whether  hia  princi- 
pal lias  a  license  to  sell  at  the  place  where  de- 
fendant engages  In  business. 

Appeal  ftom  Ellis  ootmty  court;  J.  O.  Smith, 
Judge. 

Alex  Witherapoon  was  convicted  of  selling 
llauois  without  a  license  and  be  appeals.  Af- 
flnned. 

Tom  Whipple  and  Rnsa^  &  Callaway,  for 
appellant    Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
engaging  In  the  sale  of  intoxicating  liquors  in 
Ellis  county  without  first  having  obtained  a 
license  therefor.  The  Indictment  charged  him 
in  the  second  count  with  falling  to  post  up  his 
license  as  required  by  law.  On  the  trial  the 
court  submitted  the  first  count  only,  which 
charged  the  offense  of  which  appellant  was 
convicted.  Motion  was  made  to  quash  the 
Indictment,  "because  It  was  dupllcitous,  in 
charging  dlCTerent  and  distinct  ofTenses  against 
the  law,  when  the  facts  to  sustain  one  would 
be  sufficient  to  convict  the  defendant  of  both  or 
either  of  said  offenses,  and  because  the  indict- 
ment Is  not  the  act  of  the  grand  Jury,  because 
not  signed  by  the  foreman."  The  statute  ex- 
pressly provides  that  It  Is  not  necessary  for  the 
foreman  of  the  grand  Jury  to  sign  the  bill  of  : 
Indictment;  and  we  fall  to  comprehend  how  i 
an  indictment  can  be  dupllcltous  when  It  char-  I 
pes  two  OfTenses  In  different  counts  In  a  mis- 
demeanor case.  As  above  stated,  the  Indict- 
ment In  the  first  count  changed  defendant  with 
engaging  In  selling  Intoxicants,  and  In  the  sec- 
ond count  with  falling  to  post  up  his  license 
as  required  by  law.   It  was  not  error  to  chai^ 


these  different  offenses  as  they  were  charged  in 
this  Indictment.  See  HaU  v.  State,  82  Tex. 
Cr.  R.  474,  24  S.  W.  407. 

Nor  was  there  any  error  in  permitting  the 
county  attorney  to  sign  the  name  of  the  fore- 
man of  the  grand  Jury  to  the  Indictment.  It 
did  not  affect  the  Indictment  one  way  or  the 
other.  It  was  wholly  Unmaterlal  whether  tbe 
Indictment  was  or  was  not  signed,  for  It  is 
expressly  so  provided  by  the  statute. 

Some  remarks  were  made  by  the  assistant 
county  attorn^  in  regard  to  tbe  testimony  of 
one  of  the  witnesses,  who  stated  that  defoidant 
threatened  to  kill  any  one  "who  would  give 
him  away"  in  reference  to  Illegal  sales  of 
whisky.  The  testimony  was  In  the  record,  and 
tbe  county  attorney  had  tbe  right  to  comment 
upon  it 

There  was  no  error  in  the  action  of  the  court 
permitting  the  county  attorney  to  introduce  the 
order  of  the  commissioners'  court  levying  an 
occupation  tax  upon  such  occupations  as  were 
made  taxaUe  by  tbe  statute.  We  do  not  think 
It  was  necessary  for  tbe  commissioners'  court 
to  specify  in  said  order  each  and  every  tax:able 
occupation  upon  which  they  levied  tbe  tax. 
The  general  order  was  sufficient. 

Defendant  objected  to  the  court  permitting 
tbe  witness  Bacon  to  testify  that  be  bad  boogbt 
whisky  of  tbe  defendant  20  or  30  times  during 
the  last  two  years.  The  bill  does  not  state 
what  objections  were  urged  to  this  teatlmoDy; 
and  the  rule  is  well  settled  that  all  objections 
not  stated  In  the  bill  are  waived,  and  the  court 
is  not  permitted  to  supply  grounds  of  objec- 
tion for  the  party  objecting. 

The  defendant  requested  the  court  to  charge 
tbe  Jury  that  If  they  l)elieved  that  the  defend- 
ant failed  to  post  bis  license,  as  required  by 
law,  in  a  conspicuous  place  In  his  business 
house,  they  would  find  tbe  defendant  guilty; 
and  the  court  refused  to  give  such  charge, 
whereupon  the  defendant  excepted.  Just  why 
this  instruction  was  requested  is  not  apparent 
to  the  court  We  can  understand  why  the 
county  attorn^  should  have  requested  or  de- 
sired it.  Tbe  court  had  limited  the  consid- 
eration of  the  Jury  to  the  first  count  of  tbe  in- 
dictment, but  be  might  ander  the  authority  of 
Hall  V.  State,  supra,  have  submitted  tbls  sec- 
ond count  as  well,  and  the  jury  could  have  re- 
turned a  verdict  of  guilty  under  both  counts. 
This,  certainly,  was  favorable  to  the  defend- 
ant. 

Appellant  asked  tbe  court  to  Instruct  the  jury 
that  proof  that  he  made  a  single  sale  Is  not 
sufficient  to  show  that  he  was  engaged  In  sell- 
ing intoxicants.  Th\s  charge  was  properly  re- 
fused. The  testimony  shows  that  be  was  in 
the  habit  of  selling;  that  he  was  engaged  In  the 
selling,  and  sold,  to  many  persons,  and  20  or 
30  times  to  one  single  witness.  He  also  re- 
quested the  court  to  Instruct  the  jury,  if  they 
believed  from  tbe  evidence  that  be  sold  whisky 
to  Bacon  and  others,  but  tliat  such  sales  were 
made  as  tbe  agent  or  employ^  of  one  Sam 
Freshman,  and  not  for  himself,  to  find  the  de- 
fendant not  guilty.   Tbls  Is  tbe  rerene  of  tbe 
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IftW.  The  evidence  shows  that  Sam  Fresh- 
man lived  In  Dallas;  and  if  Freshman  paid 
occmMtlon  tans  and  took  out  hta  Ucenae  In 
Dallas  ooonty,  this  did  not  aotborlae  him  to 
engage  In  that  business  In  Bills  county;  and 
defendant  Is  reQulred  to  take  notice  of  the  fact 
that  his  enq>l07er  haa  license  to  at  the 
place  wh»e  be  engages  in  the  business.  The 
decldons,  so  tar  as  we  are  informed,  are  uni- 
form on  this  qnestlott.  We  think  the  evidence 
In  the  case  fully  suppcnrts  the  convlctlcn,  and 
the  Judgment  Is  afflnned. 


GLATTON  V.  STATE. 
(Gomt  of  Crimhial  Appeals  of  Texas.    Fab.  9, 
189&) 

CuMnrAL  Law— Rbctaiximq  Witxbsb  to  Bbpsat 
Tbstimcnt—Imstructioss. 

1.  Hiere  is  do  error  In  allowing  a  witness  re- 
called bT  the  Jqtt  to  repeat  what  he  had  said 
when  OQ  tbe  atand. 

2.  With  a  cttarge  on  explanation  In  connection 
with  recently  Btolen  property,  the  court  ahould 
not  snggcat  what  partiemar  ei^lanation  was  re- 
ferred to,  further  than  to  inform  the  jory  that 
they  were  to  consider  soch  explanation  as  tli^ 
aight  believe  defendant  nave  made  when 
his  possession  wss  first  questioned. 

Ajwaal  from  district  coor^  Tarrant  coonty; 
Irby  Dunklin,  Judge. 

Louis  Ohurton  appeals  from  a  conviction. 
Affirmed. 

Mann  Trice,  for  tbe  State. 

HENDBRSON,  J.  Appellant  was  convict- 
ed ot  burglary,  and  his  puDliihment  assessed  at 
confloemeDt  In  the  penitentiary  for  a  term  ot 
two  years;  hence  this  appeal. 

Ai4>dlanf  8  first  bill  of  exceptions  calls  In 
question  the  action  of  the  court  in  permitting 
the  witness  Scott,  when  recalled  by  tbe  Jury, 
to  reiterate  the  testimony  given  In  by  blm  on 
a  certain  point,  Iwfoie  the  retirement  of  tbe 
Jury,  and  while  he  was  on  the  stand.  When 
tbe  Judge  requested  the  witness  to  be  recalled, 
tbe  court  instructed  said  witness  to  repeat 
merely  what  be  had  said  In  bis  testimony  when 
on  the  stand  upon  the  point  inquired  about; 
and  tbe  bill  at  nceptlons,  as  explained  by  tbe 
court,  shows  that  the  witness  did  merely  re- 
peat and  reiterate  his  former  testimony  on 
that  pohit 

A[^>ellant  also  complains  that,  when  tbe  Jury 
had  been  retlxed,  they  came  back  Into  the 
conrt  mm,  and  requested  the  Judge  to  in- 
stnict  Oiem  as  to  which  was  the  first  expla- 
natkm  made  the  defendant  as  to  bis  pos- 
sesidaa  of  the  recently  stolen  property.  Tbe 
evidence  shows  that  appellant  never  made  but 
one  explanation  to  the  offlcers  on  his  arrest.  He 
offered  testimony  <m  the  trial  as  to  another  ex- 
planation  as  to  bow  he  came  by  tbe  watch, 
and  he  endeavored  to  show  that  the  officers 
were  mistaken  as  to  the  explanation  made  by 
Um  to  than  about  which  they  testified.  The 
conrt  gave  a  pn^er  chai^  on  explanation  In 
connection  with  tbe  possession  of  recently  stcd- 
en  property.   It  wonld  not  have  bem  ivoper 


tor  him  to  have  suggested  to  the  Jury  in  bis 
charge  what  particular  explanation  was  allud- 
ed to,  further  than  be  did,  to  Inform  tbe  Jury 
that  they  were  to  consider  such  explanation  as 
they  may  believe  the  defendant  may  have 
made  when  his  possession  was  first  questioned. 
If,  as  contended  for  by  appellant,  and  was 
suggested  the  Jury  In  their  Intem^tory, 
there  were  several  explanations  made,  and  if 
the  court  had  singled  out  any  one  of  said  ex- 
planations, it  wonld  have  been  encrosehli^  on 
the  province  of  the  Jury. 

We  have  examined  the  court's  charge  on  cir- 
cumstantial evidence,  and  It  Is  in  accordance 
with  the  approved  forms  on  this  subject,  and 
embodies  all  the  essential  features  of  a  charge 
on  that  character  of  testimony,  and  the  re- 
quested charge  was  properly  refused. 

The  court  gave  a  charge  on  the  defense  set 
up  by  tbe  appellant,  to  the  effect  that  he  claim- 
ed to  have  bought  the  watch  in  question,  the 
fruits  of  the  burglary,  from  one  Will  Robtat- 
Bon.  and  there  was  no  occasion  to  give  the  re- 
quested charge.  Tbe  court  furthermore  in- 
structed the  Jury  to  disregard  all  testimony 
toidlng  to  show  a  confession  made  to  tlia  offi- 
cers while  ai^idlant  was  under  arrest,  unless 
appellant  was  properly  warned  by  them.  This 
was  all  that  appellant  could  ask  on  this  sub- 
ject 

None  of  tbe  q)eclal  charges  requested  were 
called  for,  inasmuch  as  the  court  bad  fully 
covered  every  phase  of  the  case,  both  for  tbe 
state  and  tbe  defendant.  In  the  general  charge. 

We  have  examined  the  record  car^nlly,  «nd, 
although  tbe  testimony  is  purely  circumstan- 
tial, yet,  In  our  opinion,  it  Is  ample  to  sustain 
tbe  verdict.  True,  tbe  party  burglarizing  the 
prosecutor's  house,  though  seen  by  blm,  he 
was  not  able  to  Identify  him;  yet  the  t&ct 
that,  within  three  weeks  after  such  burglary, 
appellant  was  found  In  possession  of  tbe  fruits 
of  tbe  burglary,  to  wit,  a  gold  wateh  of  the 
prosecutor,  and  that  he  was  shown  to  have 
given  a  false  account  as  to  bow  be  came  by 
tbe  same.  In  connection  with  the  other  facts 
and  circumstances  in  the  case,  fully  author- 
ized the  Jury  to  find  the  verdict  they  did. 
There  being  no  errors  In  tbe  record,  the  Judg- 
ment is  affirmed. 


LINDLEJY  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texnu.    Feb.  9, 
1898.) 

RsHOvmo  Timber  —  Bublksbsbb  —  Intohmation 
AND  Complaint. 

1.  Subletting  without  consent  of  the  landlord 
being  forbidden  by  Rev.  St  1895.  art.  3250,  one 
can  be  convicted  of  carrying  timber  off  the  land 
of  another,  though  he  purchased  it  In  good  faith 
of  one  to  whom  the  premises  had  been  sublet 
without' consent  of  the  owner;  he  having  been 
informed  of  the  facts  by  the  owner's  son,  and 
forbidden  to  remove  the  amber,  and  bdng  bound 
to  know  the  law. 

2.  Comidalnt  supporting  an  Information  need 
not  be  made  by  an  officer. 

Appeal  from  Hunt  county  court;  W.  H. 
Ri^sdaie,  Judge. 
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John  Llndley  appeals  from  a  conTlctlon. 
Afflrmedu 

Biann  Trice,  for  State. 

HURT,  P.  J.  Gonviction  for  carryins  tim- 
ber off  of  land  belonging  to  another.  It  ap- 
pears from  the  record  that  the  land  had 
been  leased  for  four  years  by  A.  J.  Page, 
who  had  transferred  the  lease  to  Jack  Mill- 
saps.  The  defense  was  a  purchase  bf  the 
post  timber  from  Jack  MlUsaps  before  the 
posts  were  removed.  At  the  time  they  were 
being  loaded  upon  the  wagon,  Scott  Morrow, 
the  son  of  the  owner  of  the  land,  forbade 
him  taking  them  away.  Notwithstanding 
this  protest,  defendant  OBslated  Mlllsaps  In 
removing  the  posts  from  the  land  of  the 
owner.  William  Morrow,  the  owner  of  the 
land,  was  at  the  time  Insane;  and  Scott  his 
son,  had  fnll  charge  and  control  of  bis  busi- 
ness. 

The  court  Instructed  the  jury,  "that  the 
lease  could  not  be  transferred  without  the 
consent  of  the  lessor."  This  was  correct 
See  Rev.  Bt  1895,  art  3260. 

Appelant  requested  the  court  to  charge 
the  Jury  as  follows:  "If  you  bellere  the  de- 
fendant purchased  the  timber,  belleTlng  It 
to  be  the  property  of  the  person  from  whom 
he  purchased  It,  and  made  such  purchaBe  In 
good  faith,  or  If  you  hare  a  reasonable  doubt 
as  to  whether  this  Is  true  or  not  or  if  you 
have  a  reasonable  doubt  of  the  defendant's 
guilt  In  either  event  you  should  acquit  the 
defendant"  This  charge  was  not  given.  In 
this  there  was  no  error.  The  court  had  in 
the  main  charge  fully  submitted  this  Issue 
to  the  Jury,  when  he  was  not  entitled  to  it; 
the  charge  b^ng  more  favorable  to  the  de- 
fendant than  was  warranted  by  the  evi- 
dence. A  purchase  In  good  faith  would  not 
Justify  the  defendant  In  removing  the  p<»t8, 
when  he  had  been  told  not  to  do  so  by  the 
person  in  charge.  Mlllsaps  had  no  right  to 
move  the  posts,  because  he  could  claim  noth- 
ing under  the  lease,  It  having  been  executed 
without  the  permission  of  the  lessor.  The 
other  special  Instructions  were  properly  re- 
fused by  the  court 

Motion  was  made  to  quash  the  informa- 
tion, because  the  same  was  not  based  upon 
such  afOdavlt  or  complaint  as  required  by 
law;  that  said  affidavit  was  not  made  by 
any  proper  officer  authorized  under  the  stat- 
ute, etc.  There  was  a  complaint  supporting 
the  information.  It  is  not  necessary  that 
the  complaint  be  made  by  an  officer.  The 
complaint  was  made  by  S.  A.  Morrow,  and 
sworn  to  and  subscribed  before  R.  B.  Long, 
a  justice  of  the  peace,  in  inrednct  No.  6, 
Hunt  county,  Tex.  The  justice  had'  a  right 
to  take  such  an  affidavit 

Appellant  objected  to  S.  A.  Morrow  testl- 
tjlng  that  he  had  notified  the  defendant  and 
Mlllsaps  not  to  move  the  posts,  because  S. 
A.  Morrow  was  not  the  owner.  It  makes 
not  the  slightest  difference  whether  the  son. 


or  any  one  else,  notified  them.  Being  In- 
formed of  the  facts,  and  from  such  a  source 
as  would  be  reasonably  calculated  to  Im- 
press them  with  the  facU  regarding  the 
lease,  they  acted  at  their  peril  when  they 
carried  the  posts  away.  Appellant  and  Mlll- 
saps were  botmd  to  know  the  law.  There 
Is  no  pretoise  that  the  owner  of  the  land 
had  ever  authorized  the  transfer  of  the 
lease.  Holding  under  the  lease,  in  such  a 
state  of  case,  appellant  and  Mlllsaps  were 
both  trespassers.  No  errors  appmring,  the 
judgment  Is  affirmed. 


UcKBNZIB  V.  STATB. 
(Court  of  Crimloal  Appeals  of  T^xas.    Feb.  2,. 
1888.) 

CaiHiHU,  L4W— BvtnsaoB— DicuRATiov  or  Co- 

COXaPIRATOB. 

What  a  co-conspirator  said  as  to  past 
•rents,  and  for  the  purpa«c  of  aiding  the  capturt- 
of  defendant  is  not  admiasible  against  him. 

Appeal  from  district  court  Lampasas  cotm- 
ty;  John  M.  Furman,  Juti^ 

Charles  McKaule  appeals  from  a  convlctton. 
Reversed. 

Matthews  &  Browning,  for  appellant  Mann 
Trice,  tm  the  State. 

HITRT.  P.  J.  OmvicUon  for  Qieft  of  a 
hone.  Bob  Warren,  the  ^ndpal  witness  for 
the  stat^  swore  to  the  taking  of  the  horse  1^ 
tbe  appellant  and  hlmadf,  and  detailed  all  that 
was  done  appdlant  and  h'*"***^  in  captur- 
ing the  burse,  and  what  vras  said  and  done  by 
the  partlea  He  was  -unquestionably  an  ac- 
complice. The  state,  areae  the  objections  of 
the  dateodant  parmltted  Myers,  Uttlefleld, 
and  Mltch^  to  relate  upon  the  trial  wliat  War- 
ren had  told  them.  Warren  related  to  them 
about  the  same  facts  sworn  to  by  him  on  the 
triaL  The  objection  was  that  this  was  bear- 
say  testimony.  The  dtfendant  was  not  pres- 
ent and  was  not  bound  by  witat  Warren  said 
to  any  one  ^se  Appellant  made  no  efltort  to 
show  that  Warren  had  told  inconsistent  stories 
about  this  matter.  No  ^ort  was  made  on  the 
part  of  the  ig^pellant  to  show  that  Warren  had 
a  motive  for  testifylnj?  as  he  did,  or  that  his 
story  was  recently  fabricated.  Under  this 
state  of  case,  the  state  bad  no  right  to  sup- 
port Warren's  testimony  by  that  of  the  three 
witnesses  above  named.  The  evidence  was 
not  admitted  upon  either  of  these  grounds, 
me  learned  judge  appends  to  the  bUt  of  ex- 
ceptions the  following  reasDns  for  admitting 
the  testimony:  "Because  a  conspiracy  had 
been  shown  to  exist  between  Warren  and  the 
defendant  at  the  time  he  made  said  statement 
If  Warren  tcM  the  truth,  there  is  no  doubt 
that  there  was  a  conspiracy  between  himself 
and  appellant  to  steal  the  horse,  and  carry 
same  to  AusthL  But  the  acts  and  declara- 
tions of  a  co-coDspirator  are  not  always  admls* 
Bible.  The  relation  of  past  transacttons  be- 
tween them  are  not  admlssIUe.  There  must 
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not  only  be  a  conspiracjr,  but,  to  be  admissible, 
tbe  acts  and  declaratioBs  of  the  co-consplrator 
must  be  In  furtherance  of  the  common  design, 
and  not  a  mere  relation  of  what  had  taken 
place.    There  are  no  facta  sworn  to  by  either 
Myers,  Mitchell,  or  Llttlefleld  which  tended  In 
the  least  degree  to  further  the  common  design. 
That  which  vas  said      Warren  to  tbem  was 
a  history  of  what  had  been  done,  and  the  ob-  | 
Ject  of  Warren  In  relating  the  facts  to  these  ; 
witnesses  was  for  the  purpose  of  capturing  ap-  | 
pellant,  and  not  for  the  purpose  of  aiding  him  | 
to  escape  with  the  property,  or  anything  of  i 
that  sort    This  evidence  was  clearly  inadmis- 
sible.   We  find  no  other  error  for  which  the 
judgment  should  be  reversed,  but,  for  the  error 
above  discussed,  tbe  Judgment  Is  reversed, 
and  the  cause  remanded. 


BBXSON  T.  STATS.    (No.  1,389.)  > 

fConrt  of  Criminal  Appeals  of  T^zas.    Feb.  9. 
1806.) 

JUDOaS— SlSQDAUFlOATlOX  TO  ACT— PBOCSBDIHOS 

TO  DKTiiuiiin  iNToziCATma  Liqdohb— tiO< 
oui  Ovnos— EnoBNOK— IXsTsnoTiov. 

1,  Tlie  tact  tiiat  one,  while  canvasdng  for  the 
ofBce  of  county  judge,  said  that  he  would  see 
that  the  local  option  law  was  enforced,  'did  not 
disqualify  him,  after  his  election,  from  trying 
one  indicted  for  violating  such  law. 

2l  Where,  in  a  criminal  case,  soggestiou  of  dls- 
qnaHfication  of  a  judge  alleges  that  he  had  been 
counsel  against  the  defendant  in  such  case,  the 
Hllegation  involves  an  issue  of  fact,  and  tbe  judge 
shonld  afford  defendant  an  oroortunlty  to  sus- 
tain the  allegation  by  proof,  thoui^  he  may 
Imow  he  is  not  disqiuaUfieu. 

3.  In  a  criminal  case,  a  suggestion  of  disquali- 
fication alleged  that  the  judge  had  been  counsel 
against  defendant  In  such  case.  After  the  court 
overruled  the  motion,  defeodant  inquired  if  the 
court  would  not  hear  evidence,  and  the  judge 
replied  that  he  would  not.  Held,  that  defendant 
ilid  not  ofl^  evidence  to  prove  the  fact  alleged. 

4.  The  indictment  alleged,  and  the  proofs  show- 
ed, that  the  offense  was  committed  on  March  9, 
1897.  judge  was  elected  in  November, 
1896.  Edd,  that  It  was  not  error  to  overrule 
the  objection  to  his  qualificatloQ,  on  the  ground 
that  ttie  jud^  was  counsel  against  defendant  in 
such  case,  without  hearing  proof. 

5.  On  a  prosecution  for  violation  of  the  local 
option  law,  the  state  could  prove  that  the  liquor 
bought  br  ^e  prosecuting  witness  was  Intox- 
icatmg. 

6.  It  was  not  error  to  assume  In  the  charge 
that  local  option  was  In  force  in  the  count;  at 
the  time  of  the  sale,  where  tbe  orders  and  pro- 
reodingB  In  regard  tc  the  election,  introduced  in 
evidence,  estaUIshed  a  prima  fade  case. 

Appeal  tarn  Clay  county  court;  Emmet  Pat- 
ten. Judge. 

Bnd  Benson  was  convicted  of  violating  tbe 
IfKiil  option  law,  and  apiieals.  Affli-med. 

A.  K.  Swan,  for  appellant.  Mann  Trice, 
for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  his 
pnniahment  assessed  at  a  fine  of  $50.  and 
confinement  in  tbe  county  Jail  for  20  days; 
hence  this  appeal. 

1  For  upinion  on  r^earing,  eee  44  S.  W.  HIOl. 


Several  bills  of  exceptions  were  reserved 
by  the  appellant  to  the  action  of  the  trial 
court,  but  it  is  only  necessary  to  consider  the 
second  bill  of  exceptions.  It  appears  from 
the  record  that  appellant  filed  a  motion  call- 
ing In  question  tbe  qualification  of  the  coun- 
ty judge  who  tried  this  cause,  said  motion 
being  as  follows:  "Now  comes  the  defend- 
ant in  the  above  cause,  and  objects  to  this 
court  trying  It,  because  the  defendant  avers 
and  charges  the  fact  to  be  that  the  honor- 
able county  Judge,  W.  E.  Patton,  who  is  now 
sitting  In  this  ,  case,  and  proposes  to  try  the 
same,  has  advised  with  the  people  about  the 
enforcement  of  this  law  under  which  this 
defendant  la  being  prosecuted,  now  here, 
and  promised  them  before  his  election  as 
county  Judge  that  this  law  should  be  en- 
forced, and  that  this  said  court  and  judge 
has  been  of  counsel  against  this  defendant  In 
this  cause,  and  tbla  defendant  prays  that  the 
facts  above  set  up  be  inquired  of  by  this 
court,  and  de/endant  be  allowed  to  Introduce 
evidence  to  prove  the  same,  and  that  this 
court  do  not  proceed  to  try  this  cause."  The 
bill  of  exceptions  taken  to  the  action  of  the 
court  on  this  motion  Is  as  follows:  "De- 
fendant filed  a  suggestion,  suggesting  that 
the  county  judge  presiding  (Enunet  Patton) 
was  and  Is  disqualified  from  trying  the 
causes.  In  each  case  setting  up  the  grounds 
of  such  disqualification,  all  of  which  fully  ap- 
pears by  reference  to  sold  duggedtion  here 
referred  to  and  made  a  part  of  this  bill  of 
exceptions;  and,  before  the  cause  had  pro- 
ceeded to  trial,  defendant,  by  his  attorneys, 
presented  said  suggestion  to  the  court,  and 
offered  to  prove  the  facts  therein  stated,  and 
objected  to  the  said  Emmet  Patton  sitting 
as  judge  In  these  causes,  for  the  reasons  as- 
signed In  said  suggestion.  But  the  court  ov- 
erruled the  same,  and  refused  defendant  the 
privilege  of  offering  proof  with  reference 
thereto,  and  proceeded  to  hear  and  determine 
said  cause;  to  ail  of  which  defendant  ob- 
jected and  excepted,  and  now  tenders  this 
bill  of  exceptions.  This  bill  is  allowed,  with 
the  explanation  that  the  county  Judge  sitting 
In  this  case  bad  never  advised  with  the  peo- 
ple of  Clay  county  about  the  enforcement  of 
the  local  option  law  In  said  county,  either 
before  or  after  his  election;  that  be  was 
elected  county  judge  of  said  county  at  the 
November  election  in  1896;  and  that  this  in- 
dictment was  not  returned  against  defendant 
until  in  March,  1897;  that  he  has  never  been 
of  counsel  against  this  defendant  in  this  or 
any  other  cause;  that,  as  a  matter  of  fact, 
defendant  offered  no  witness  to  prove  the 
matters  charged  In  his  suggestion  of  the  dls- 
qualllicatlon  of  the  county  judge  to  try  this 
cause,  but.  when  the  suggestion  was  offered 
and  overruled  by  tbe  court,  defendant's 
counsel  asked  if  the  court  would  not  hear 
evidence  in  the  matter,  and  the  court  said  be 
would  not,— to  all  of  which  defendant  In 
open  court  excepted." 
The  fact  that  the  Judge  may  have  said  tt* 
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the  people,  wbUe  cauTassing  for  the  office 
of  county  Judge,  that  he  would  see  that  the 
law  was  enforced,  woold  afford  no  ground 
of  dlsgoallflcatloD;  but,  In  addition  to  this, 
It  is  stated  that  the  Judge  had  been  of  coun- 
sel agalnert  defendant  Id  this  cause.  This,  if 
true,  would  be  a  disquallflcatlon.  In  a  gen- 
eral sense,  the  allegation  Inrolves  an  issue 
of  fact,  and  it  would  not  be  competent  for 
the  Judge  to  decide  the  same  without  afiFord- 
ing  an  opportunity  to  appellant  to  offer  proof 
to  sustain  his  allegation,  and  the  Jndge  could 
not  decline  to  hear  snch  proof,  although  he 
might  personally  know  he  was  not  disqualifi- 
ed. On  such  an  iastie,  his  evidence  would 
have  to  be  submitted  aa  that  of  any  other 
witness.  The  bill  of  exceptions,  however, 
does  not  show  that  appellant  offered  any 
evidence  to  prove  this  Issue.  After  the  over- 
ruling of  the  motion  by  the  court,  he  merely 
Inquired  if.  the  court  would  not  hear  evi- 
dence, to  which  the  court  repljed  he  would 
not  But,  concede  that  the  bill  sufflclently 
shows  appellant  Insisted  on  the  court  hear- 
ing evidence,  the  question  then  presented  Is, 
In  the  face  of  the  record  In  this  case,  was 
the  fact  alleged  that  the  Judge  had  been  of 
counsel  In  this  case  snsceptlble  of  proof? 
The  allegation  Id  the  Indictment  is  that  the 
offense  occurred  on  March  9.  1897,  and  the 
proof  sustains  this  allegation.  The  bill 
shows  that  the  county  Judge,  Patton,  was 
elected  at  the  November  election,  1896,  so 
that,  In  the  very  nature  of  things,  he  could 
not  have  been  of  counsel  In  this  cause,  as  the 
offense  did  not  occur  until  after  he  was  elect- 
ed and  qualified  as  county  Judge,  and  then 
the  law  forbids  him  becoming  of  counsel  In 
any  case  In  his  court.  An  allegation  of  this 
character  against  a  county  judge  would  not 
involve  employment  merely,  but  would  em- 
brace a  charge  of  bribery  and  corruption  In 
office,  and  we  do  not  understand  such  charge 
to  be  made  In  the  motion.  The  motion  seeks 
to  allege  an  employment  of  the  county  Judge 
In  the  case,  evidently  antedating  his  elec- 
tion. If  the  county  Judge  had  been  employ- 
ed by  the  people  to  prosecute  all  violations  of 
the  local  option  law  In  Clay  county,  such 
employment  ceased  on  his  election,  or,  even 
If  he  had  been  specifically  employed  by  the 
county  or  the  people  to  prosecute  appellant 
for  vlolatlous  of  the  local  option  law,  such 
employment  would  have  terminated  when 
he  took  the  oath  of  office,  and  would  not 
cover  eases  arising  after  his  qualification.  So 
It  occurs  to  us,  as  the  record  is  presented  on 
tjiis  question,  the  allegation  that  the  county 
Judge  was  of  counsel  against  defendant  In 
this  particular  case  was  Incapable  of  proof; 
hence  the  court  did  not  err  In  overruling  the 
same,  under  the  circumstances  as  shown  In 
the  bill  of  exceptions. 

There  was  no  error  In  the  court  allowing 
the  witnesses  for  the  state  to  prove  that  the 
liquor  bought  by  the  prosecuting  witness 
was  intoxicating.  We  do  not  believe  the 
court  erred  In  assuming  in  his  charge  to  the 


Jury  that  local  option  was  In  force  In  aay 
county  at  the  date  of  the  alleged  sale.  The 
orders  and  proceedings  in  regard  to  the  elec- 
tion Introduced  In  evidence  establish  a  prima 
fade  case,  under  the  law,  and  this  was  In  no 
wise  antagonistic  to  the  proof.  The  Judge 
gave  a  fair  charge,  presenting  every  phase 
of  the  case,  and  the  special  Instructions  ask- 
ed were  not  necessary.  The  ju^ment  U  af- 
firmed. 


BEN'SOX  T.  STATE.    (No.  1,391.) 

(Court  of  Criminal  Appeals  of  Texas,    Feb.  9, 
1898.) 

Crihin'jll  Lav— Harmlkss  Brkoe— Formbr  Ac- 
quittal. 

1.  It  is  harmless  error  to  refuse  to  submit  a 
plea  of  former  conviction  to  the  jury,  where  there 
was  no  testimony  to  suDport  it 

2.  A  conviction  tor  sale  of  intoxicating  liquors 
to  H.  Is  no  bar  to  a  prosecution  for  a  sale  to  C, 
although  they  transpired  at  the  same  time. 

Appeal  from  (Slay  comity  court;  Emmet  Pat- 
ton,  Judge. 

Bud  B^on  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Affirmed. 

A.  K.  Swan,  for  appellant,  yi&na  Tiu-e, 
for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  his  ptm- 
Ishmeut  assessed  at  a  fine  of  $75,  and  25  days' 
confinement  In  the  county  Jail;  hence  this  ap- 
peaL 

This  case  Is  in  the  same  condition  as  cause 
No.  l,38y  (Benson  v.  State  [heretofore  decided] 
44  S.  W.  167),  the  bill  of  exertions  In  refer- 
ence to  the  su^estlon  of  disquallflcatlon  of 
the  county  Judge  being  precise^  the  same  as 
In  that  case,  and  the  court  committed  no  error 
In  overruling  the  motion. 

Appellant  assigns  as  error  the  action  of  the 
court  ui  refusing  to  submit  his  plea  of  former 
coQvlcUon  to  the  jury.  The  plea  seta  up  the 
fact  that  he  had  been  Indicted  for  sellh%  In- 
toxicating liquors  to  Tom  Hill,  and  In  this  case 
for  seUin«  to  W.  B.  Corlctt,  the  plea  alleglug 
that  the  prosecutions  are  the  same.  We  will 
not  discuss  whether  or  not  they  were  the  same, 
but  concede,  for  the  argument,  that  they  were. 
Appellant  was  permitted  to  Introduce  In  sup- 
port of  his  plea  the  witnesses  he  desired.  Aft- 
er hearing  the  evidence,  the  court  refused  to 
submit  the  plea  to  the  Jury.  Now,  while  it 
might  have  been  proper  for  the  court  to  have 
submitted  the  plea  to  the  jury  under  proper 
Instractious,  still  there  was  not  a  particle  of 
testimony  Introduced  by  appellant  tending  to 
support  the  truth  of  his  plea.  Tinder  this 
state  of  case,  the  course  prrsued  by  the  court 
below  was  harmless,  and  could  not  have  in- 
jured the  rights  of  the  appellant  A  sale  to 
Hill  and  a  conviction  therefor  Is  no  bar  to  a 
prosecution  for  a  sale  to  Corlett.  though  they 
may  have  transpired  at  the  same  time.  The 
Judgment  is  affirmed. 
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BDBRAOB  T.  STATBI.1 
iOonrt  of  OrimioKl  Appeals  of  Texu.    Feb.  2, 
1898.) 

JmcTMiKT— Substitution— Record  ov  Appau. 
— Assault  and  Battert— JmnnoA- 

TION— INSTBCOVIOMB. 

1.  Under  Code  Or.  Proc  18W,  art.  470,  aa- 
thorisiiiK  the  aabetittition  of  a  lost  indictment, 
an  order  or  jndgment  of  the  coart  substitatln; 
the  lost  indictment  mast  be  shown  on  appeal. 

2.  A  charge  m  to  assanlt  and  battery,  in 
which  sdf-defenae  is  set  np,  should  justi^  de- 
fendant, If  there  was  danger  of  personal  injury, 
or  it  reasonably  so  appeared  to  defendant  at  the 
time;  and  a  char^  on  abandonment  of  the  dlffi- 
■cnlty  prosecutor  should  iodude  the  supposi- 
tion  of  a  reasonable  i^mearance  to  defendant 
that  ^twecntor  had  not  abandoned  the  difS- 
'Calt7. 

Api>eBl  from  Kaufman  coon^  coart;  John 
Teser,  Judge. 

Oarl  Barrage  waa  convicted  of  aggravated 
assault,  and  he  appeals.  Reversed. 

OanniDgham  &  Adams,  for  appellant 
Hann  Trice,  for  the  State. 

HBNDBRSON.  J.  Appellant  was  convict- 
ed in  the  county  court  of  Kaufman  county 
«f  an  aggravated  assault,  and  bis  punish- 
ment assessed  at  a  flue  of  $25,  and  he  prose- 
cutes this  appeal. 

This  case  appears  to  have  heea  tried  on 
what  purports  to  be  a  snbstltated  Indict- 
ment. After  the  conviction,  appellant  made 
a  motion  In  arrest  of  Judgment  on  the 
gronnd  that- said  indictment  had  not  been 
properly  aobetituted.  We  find  In  the  record 
what  purports  to  be  a  motion  to  substitute  a 
lost  indictment  Said  motion  Is  as  follows: 
"Now  comes  A  H.  Daahlell,  county  attorney 
of  Kaufman  county,  Texas,  and  suggests  to 
the  court  that  the  indictment  found  by  the 
grand  Jury  at  the  February  term  of  the  dis- 
trict court  in  the  above-entitled  cause,  has 
been  lost  Wherefore  the  said  county  attor- 
ney prays  that  another  indictment  may  be 
substituted  therefor,"— which  motion  Is  fol- 
lowed by  this  motion,  to  wit:  "Now  comes 
A.  EL  Dashiell,  county  attorney  of  Kaufman 
county,  Texas,  and  shows  to  the  court  that 
the  indictment  substituted  in  this  case  la 
sulmtantially  the  same  as  that  which  has 
been  lost  ftnd  that  said  substituted  indict- 
ment is  the  same  as  that  which  has  been 
lost"  Then,  following  the  same.  Is  what 
purports  to  be  an  Indictment  in  proper  form, 
charging  an  aggravated  assault  by  defendant 
on  BuBsell  Klrby,  entitled  "Substituted  In- 
dictment" This  is  all  the  proceedings  In 
the  record  in  regard  to  said  matter.  Article 
470  of  the  Code  of  Criminal  Procedure  of 
1^5  authorizes  the  substitution  of  a  lost  in- 
dictment The  rule  of  practice  under  this 
statute  has  been  held  to  require  the  presenta- 
tion of  a  formal  motion  alleging  the  loss  of 
the  indictment,  and  asking  permission  to  sub- 
stitute the  same.  This  should  be  accompa- 
nied by  a  copy  of  the  indictment  and  a  wrlt- 

>  For  opinion  on  rAearlng,  see  44  S.  W.  1104. 


ten  statement  by  the  district  or  county  attof- 
n^  that  it  Is  substantially  the  same  as  the 
Indictment  lost  The  statute  does  not  require, 
but  we  think  tthe  better  practice  would  be, 
to  serve  notice  on  the  defendant  of  the  mo- 
tion to  substitute.  On  the  trial  before  the 
court  tihe  Judge  adjudicates  the  matter;  and 
If  satisfied  of  the  existence  and  toss  of  the 
original  indictment  and  that  the  copy  pre- 
sented Is  a  substantial  copy  of  the  one  lost, 
he  should  make  a  formal  order  or  Judgment 
substituting  the  same  for  Hie  original  Indict- 
ment. This  Judgment  should  be  entered  In 
the  minutes  of  the  court  and  constitutes  a 
part  of  the  record.  See  Clampltt  v.  State,  3 
Tex.  App.  638;  Turner  v.  State,  7  Tex.  App. 

Rogers  v.  SUte,  11  Tex.  App.  60S: 
Strong  V.  State,  IS  Tex.  App.  19.  In  this 
case  there  is  no  order  or  judgment  of  the 
court  substituting  the  lost  indictment  and  wo 
cannot  presume  that  such  an  order  existed. 
We  think  this  order  of  substitution  Is  a  Juris- 
dictional fact,  and  that  It  must  be  shown. 

Appellant  also  objects  to  the  charge  of  the 
court  because  it  appears  to  predicate  his  de- 
fense {which  was  delf-defense)  on  necessity. 
The  court  In  this  connection  Instructed  the 
Jury  as  follows:  "Now,  if  you  believe  from 
the  evidence  that  the  defendant.  In  Inflicting 
the  Injury  upon  said  Russell  Kirby,  as  char- 
ged In  the  indictment  acted  In  bis  own  nec- 
essary self-defense,  or  that  of  others,  against 
an  assault  made  by  said  Russell  Klrby  upon 
him,  *  *  •  then  to  acquit"  It  is  Insisted 
that  this  charge  deprived  appellant  of  the  ap- 
pearance of  danger,  when  he  claims  that  the 
facts  suggested,  not  only  an  actual  danger, 
but  also  an  appearance  of  danger.  It  Is  possi- 
ble that  this  defect  may  be  cured  by  subse- 
quent charges  of  the  court  We  believe, 
however,  It  would  be  proper  for  the  court  to 
Instruct  the  jury.  In  tdiis  connection,  that  If 
they  believed  that  the  defendant  made  an  as- 
sault on  the  prosecutor,  Russell  Klrby,  and 
inflicted  an  Injury  upon  him,  yet  If  they  be- 
lieved that  when  he  did  so,  he  or  the  boy, 
Henry,  was  In  danger  of  personal  Injury  from 
an  attack  then  being  made,  or  about  to  be 
made,  on  him  or  Henry,  by  said  Russell  Klr- 
by, or  it  reasonably  so  appeared  to  blm  at  the 
time,  they  would  acquit.  Also  In  charging 
upon  the  abandonment  of  the  difficulty  by  the 
prosecutor,  in  connection  with  the  charge 
given,  the  court  should  have  also  Instructed 
the  jury  that  if  It  reasonably  appeared  to 
defendant  that  the  prosecutor  had  not  aban- 
doned the  difficulty,  but  was  then  In  the  act 
of  contiuulug  the  assault  on  him  or  the  boy, 
Henry,  and  that  he  struck  him  under  such 
circumstances,  he  would  be  justified.  It 
would  be  better  for  the  court  to  give  a  gen- 
eral charge,  embracing  the  principles  of  law 
applicable  to  the  case,  than,  as  was  done  In 
this  case,  single  out  certain  facts  and  charge 
upon  them.  For  the  failure  to  properly  sub- 
stitute the  Indictment  In  this  case  the  Judg- 
ment Is  reversed,  and  the  cause  rrananded. 
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FBBBaCAN  T.  STATE. 
(Court  of  Criminal  Awetls  of  Tezaa.   Vebi  % 
1898.) 

DiSTCBBi^ftt  RcLioious  WoHsaiP— Btidbsct— I>- 

STKDOTIOHS. 

1.  On  a  prosecution  for  disturUng  religioni 
worsbip,  defendant  cannot  show  that  the  per- 
son who  conducted  the  meeting  waa  insane,  he 
not  being  a  witness. 

2.  Though  a  disturbance  occurred  in  the  house 
and  during  service,  there  is  no  error  in  stating 
a  correct  principle  nt  law,  that  the  oongregation 
were  protected  as  long  as  any  of  them  were  on 
the  ground,  befoi*e  or  after  the  meeting. 

3.  Two  occasions  of  disturbance  liaving  been 
proved,  one  the  state  on  the  date  charged, 
when  tiie  congregation  was  engaged  in  a  religious 
meeting,  and  one  hy  defendant  at  another  time, 
it  is  not  error  to  refuse  a  charge  that  if  there  was 
a  disturbance  created  by  defendant,  bat  at  the 
time  the  congregation  waa  not  engaged  in  a  re- 
ligious meeting,  the  jui7  should  acquit 

Appeal  from  Kaufman  county  court;  John 
Vesey,  Judge. 

Ob  Freeman  appeals  bom  a  conrlctloD.  Af- 
flnued. 

Cunningham  ft  Adams,  for  appellant  Mann 
Trlc^  tor  the  State. 

DAVIDSON,  J.  AppeUant  was  oonrlcted 
for  disturbing  religlooB  worship,  and  Mb  pun- 
ishment asseased  at  a  fine  of  from  whldi 
judgment  he  prosecutes  bis  appeal. 

Tlie  first  assignment  of  error  to  predicated 
npon  the  refusal  of  the  court  to  pomlt  the  de- 
fendant to  prove  that  one  TmUam  Johnaon,  the 
party  "who  led  the  prayer  meeting  and  reli- 
gious services"  on  the  night  In  question,  was 
Insane.  There  was  no  eri^r  In  this  mlhig  of 
the  court.  Johnson  was  not  a  witness  In  this 
case,  and  whether  he  was  insane  or  not  would 
be  no  evidence  In  mitigation  of  the  offense  or 
in  defense  of  the  defendant's  conduct  In  dl*- 
turblng  the  congregation. 

The  second  assignment  of  error  was  reserved 
to  the  remaito  of  the  county  attorney  in  his 
closing  argument  These  remarks  were  Im- 
proper, and  should  not  have  been  made  hf  aaU 
county  attorney.  However,  there  was  no 
charge  aalced  appellant  withdrawing  same 
from  the  consideration  of  the  3nry,  and  we  do 
not  think  they  were  of  that  prejndldal  char- 
acter as  would  require  a  reversal  of  the  Judg- 
ment in  the  condition  of  this  record.' 

The  third  assignment  of  error  Is  based  upon 
the  charge  of  the  court,  wherein  the  jury  were 
informed  that  the  congregation  were  protected 
as  long  as  any  of  said  congregation  were  on 
the  ground,  before  or  after  the  meeting.  This 
Is  unquestionably  a  correct  statement  of  the 
law,  though  perhaps  ft  had  no  particular  appli- 
cation to  this  case,  because  the  testimony  shows 
conclusively  that  the  disturbance  occurred  In 
the  house  and  during  the  service.  We  fail  to 
see  how  this  could  have  affected  the  defendant 
injuriously. 

The  fourth  assignment  of  enoT  Is  based  npon 
the  refusal  of  the  court  to  charge  the  jury:  "If 
there  was  a  disturbance  created  defendant* 
but  at  the  time  of  said  disturbance  the  con- 


gregation was  not  oigaged  In  a  reUglous  meet- 
ing, th^  would  acquit  the  defendant"  Id 
this  the  court  committed  no  error.  Two  occa- 
sions of  disturbance  were  proved,— ^ne  by  the 
state  on  the  13th  of  the  month,  and  the  other 
by  the  deffflidBnt  on  the  20th.  The  state  was 
prosecuting  for  that  on  the  13th.  and  not  the 
second,  on  the  aoth.  The  second  disturbance 
could  not  be  pleaded  In  defense  of  the  first. 

The  fifth  assignment  Is  based  upon  the  re- 
fusal of  the  court  to  give  the  second  special 
charge  requested  by  appellant,  to  the  effect 
that  it  the  jury  have  a  doubt  as  to  whether 
said  congregation  was  conducting  themselves 
In  a  lawful  manner  at  the  time  of  said  disturb- 
ance, they  would  dcqnit  As  before  stated, 
there  was  no  such  Issue  In  the  case  relied  npon 
by  the  state,  to  wit,  the  meeting  on  the  13th 
of  the  month.  The  defendant  predicated  his 
charge  upon  the  disturbance  of  a  prohibition 
rally  m  the  20th.  The  charge  was  correctly 
refused  by  the  court 

The  sixth  assigned  error  to  based  upon  the 
supposed  Insufficiency  of  the  evidence  to  sup- 
port the  conviction.  There  is  no  merit  in 
this  contention,  as  the  state  proved  a  dear  case. 
The  defendant  denied  being  at  or  near  the 
meeting.  The  evidence  shows  that  he  was  at 
both  meetings.  That  for  the  state,  and  per- 
haps under  the  defendant's  own  teetimony.  It 
to  shown  that  he  was  at  the  meeting  on  the 
18th;  and  it  to  settled  by  the  state's  evidence 
that  defendant  did  disturb  that  congr^don 
by  loud  talUng.  It  waa  a  question  Cor  the 
jury  to  decide,  and  they  believed  the  state's 
witnesses.  Hie  testimony  to  ample  to  snppwt 
the  conviction.   The  judgment  to  affirmed. 


McORAY  V.  STATHL 
(Court  of  Crlmhial  A^teab  of  Tezaa.    Feb.  ft. 
1808.) 

CnniiiTAii  Law — Assaults — Evidejicb  or  AiliMUS 
— CasDiBiLiTT— Impbac&hbkt. 

1.  Where  assaults  on  divers  persons  were 
parts  of  the  same  transaction,  testimony  regard- 
ing others  then  that  on  the  prosecutrix,  being  a 
part  of  the  res  gestae,  waa  pertinent  In  a  trial  for 
the  assault  on  the  jtfosecutrix,  to  show  the  ani- 
mus of  defendant  in  such  assault 

2.  It  was  competent,  as  affecting  his  credit  as 
a  witness  on  his  own  behalf  in  a  trial  for  an  as- 
sault, to  prove  by  defendant  on  cross-examina- 
tiOD.  that  he  had  theretofore  been  sent  to  the 
reformatory  for  the  offense  of  sodomy. 

3.  In  a  trial  for  an  assault,  testimony,  by  oth- 
ers than  themselves,  that  the  prosecutrix  aniT 
another  witness  for  the  state  were  common  pros- 
titutes, was  incompetent  for  the  purpose  of  their 
impeachment 

Appeal  from  EUUs  county  court;  J.  C. 
Smith,  Judge. 

Buck  McCray,  alias  Buck  Bosson.  was  con- 
victed of  a  simple  assault,  and  ajfipeala.  Af- 
firmed. 

Fears  ft  Crocker,  for  appelant  Mann 

Trice,  for  the  State. 

HENDERSON,  J.  AppeUant  was  conTlet- 
ed  of  a  simple  assault,  and  his  punishment 
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aaaessed  at  a  fine  of  $2S,  and  prosecute!  this 
appeaL 

Axq^eUant  objected  to  the  admission  of  tes- 
timony regarding  the  assault  on  Nancy  San- 
ders both  before  and  after  the  alleged  as- 
sftiilt  on  Eunice  House.  We  gather  from 
th«  record  that  these  assaults  were  all  a 
part  of  the  same  transaction.  Appellant 
assaulted  Nancy  Sanders  at  the  residence  of 
Eunice  House.  She  Interfered,  and  was.  In 
torn,  assaulted  by  appellant.  She  fled,  and 
then  appellant  continued  the  assault  on  Nan- 
cy Sanders,  who  also  fied  from  tbe  hotwe. 
The  assault  on  Nancy  Sanders  Is  a  part  of 
tbe  res  gestae,  and  was  evidence  pertinent  to 
show  tbe  animus  of  the  appellant  In  bis  as- 
sault on  the  prosecutrix,  and  to  show  how 
said  assault  came  about  When  the  witness 
Eunice  House  was  on  the  stand,  appellant 
asked  her,  on  cross-examination.  If  she  and 
Nancy  Sanders  were  not  public  prostitutes. 
The  county  attorney  objected,  and  bis  ob- 
jection was  sustained.  What  the  answer  of 
the  witness  would  luiTe  been.  Is  not  made  to 
appear.  Consequently,  we  cannot  consider 
this  bill  of  exceptions.  The  same  obserra- 
tlons  apply  to  the  bill  with  reference  to  the 
question  asked  this  witness  as  to  whether  or 
not  she  was  addicted  to  the  use  of  socalne 
and  morphine.  It  Is  not  shown  what  the 
answer  of  said  witness  would  have  been. 
We  fall  to  see  how  any  answer  would  have 
been  i>ertlnent  and  rderant  to  any  issue  In 
this  case. 

In  our  i^lnlon.  It  was  competent  for  the 
connty  attorney,  on  croBfrexamlnatlon,  to 
prove  by  tlift  defendant,  who  took  the  stand 
aa  a  witness  op  his  own  behalf,  that  he  had 
prevlonsly  been  set  to  the  reformatory  for 
the  offense  of  sodomy;  his  answer  simply 
going  to  his  credit. 

It  was  not  competent  for  the  defendant  to 
prore  by  the  witnesses  Jonas  Gooden,  Bob 
Donnlne,  atid  others  that  the  prosecuting 
witness  (Eunice  House)  and  Nancy  Sanders 
were  common  prostitutes.  If  said  testimony 
was  oflFered  to  Impeach  the  witnesses  Eunice 
Ilonse  and  Nsncy  Sanders,  then  we  do  not 
bellere  that  the  same  was  competent  for 
that  purpose.  We  would  not  be  understood 
as  holding  that  on  the  cross-examination  of 
said  witnesses.  Eunice  House  and  Nancy 
Sanders,  It  would  not  have  been  competent  to 
prove  by  them  that  they  were  common  pros- 
titutes. We  are  aware  that  this  question 
has  been  decided  differently  In  different 
states;  some  of  the  stat^  holding  that  such 
testimony  was  admissible  on  cross-examina- 
tion, and  others  the  contrary.  See  3  Jones, 
Ev.  H  8^  843;  29  Am.  &  Eng.  Enc.  Law, 
p.  806.  In  Stayton  v.  State,  32  Tex.  Cr.  B. 
33,  22  &  W.  38.  it  was  held  that  this  char- 
acter of  testimony  was  not  competent,  bOt 
In  that  case  the  decision  shows  that  the  bill 
did  not  properly  present  the  question.  In 
Brittaln  t.  States  36  Tex.  Or.  R.  406,  87  S. 
W.  758,  we  held  that  It  was  competent,  on 
the  cross-examination  of  a  witness,  to  prove 


that  such  witness  had  been  convicted  of  a 
felony,  or  of  any  offense  involving  moral  tur- 
pitude. We  intimated  In  that  case  that  the 
examination  iQKm  this  matter  would  be  con- 
Oned  to  a  <Toss-examlnation  of  the  witness 
proposed  to  be  Impeached  by  this  character 
of  testimony,  and  that  the  party  croBS- exam- 
ining such  witness  would  have  to  be  satis- 
fled  with  the  answer  of  the  witness  upon 
the  subject,  and  a  predicate  for  the  contra- 
diction of  a  witness  could  not  be  laid  on  this 
character  of  evidence.  In  McGrath  v.  State. 
86  Tex.  Gr.  R.  413,  34  S.  W.  127,  941,  we 
held  that  such  evidence  was  adihisalble,  and 
we  see  no  reason  why  this  should  not  be  the 
rule.  In  common  experience.  It  is  known 
that  persons  who  are  so  morally  degraded  as 
to  ply  their  vocation  as  common  prostitutes 
are  not  on  a  plane  with  the  mass  of  people 
who  follow  legitimate  and  honorable  voca- 
tions, In  the  matter  of  integrity.  As  a  gen- 
eral rule,  they  are  no  more  capable  of  telling 
the  truth  than  one  who  has  been  convicted 
of  a  felony,  or  of  some  misdemeanor  involv- 
ing moral  turpitude,  and  they  are  not  more 
worOiy  fii  belief  than  such  a  one;  and  we 
see  no  good  reason,  when  a  witness  is  ten- 
dered by  either  party,  and  testifies  as  to 
some  material  Issue  In  the  case,  why  It 
should  be  permitted,  on  cross-examination,  to 
prove  that  he  follows  some  illegal  or  disrep- 
utable vocation  for  a  living.  As  for  that 
matter,  we  think  it  Is  within  tbe  sound  dis- 
cretion of  the  court,  always,  on  the  cross-ex- 
amination of  a  witness,  to  permit  to  be 
shown  the  calling  or  business  followed  by 
such  witness,  his  residence,  etc.  Ai  was 
said  by  Campbell,  J.,  in  Wilbur  v.  Flood,  16 
Mich.  40-48  (cited  In  Thomp.  Trials,  p.  404): 
"It  has  always  been  found  necessary  to  al- 
low the  witnesses  to  be  cross-examined,  not 
only  upon  tbe  facts  involved  in  the  issue,  but 
also  upon  such  collateral  matters  as  may  en- 
able the  Jury  to  appreciate  tbelr  fairness 
and  reliability.  To  this  end  a  large  latitude 
has  been  given,  where  circumstances  seemed 
to  Justify  It,  In  allowing  a  full  inquiry  Into 
the  history  of  witnesses,  and  Into  many  oth- 
er things  tending  to  Illustrate  their  true  char- 
acter. This  may  be  useful  In  enabling  the 
court  or  Jury  to  comprehend  just  what  sort 
of  person  they  are  called  upon  to  believe, 
and  such  a.fcnowledge  Is  often  very  desirable. 
It  may  be  quite  sa  necessary,  especially 
where  strange  or  suspicious  witnesses  are 
brought  forward,  to  enable  counsel  to  ex- 
tract from  them  the  whole  truth  on  the  mer- 
its. It  cannot  be  doubted  that  a  previous 
criminal  experience  will  depreciate  the  credit 
of  a  witness,  to  a  greater  or  less  extent,  in 
the  Judgment  of  all  persons,  and  there  must 
be  some  means  of  reaching  this  history. 
The  rules  of  law  do  not  allow  specific  acts 
of  misconduct,  or  specific  facts  of  a  dis- 
graceful character,  to  be  proved  against  a 
witness  by  others.  •  •  «  Unless  the  rem- 
edy is  found  in  cross-examination,  it  Is  prac*' 
tically  of  no  account   It  has  always  been 
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held  that,  within  reasonable  limits,  a  wlt- 
nesB  may,  on  cross-examination,  be  very 
thoronghly  sifted  upon  fals  character  and  an- 
tecedents. •  •  •  We  think  a  witness  may 
be  aslced  concerning  all  antecedents  which 
are  really  significant,  and  which  will  ex- 
plain bis  credibility.  *  *  *  He  must  be 
better  acquainted  than  others  with  his  own 
history,  and  Is  under  bo  temptation  to  make 
his  own  case  worse  than  truth  will  warrant. 
There  can,  with  him,  be  no  mistake  of  Iden- 
tity. If  there  are  extenuating  clrcumstan- 
-ces,  no  one  else  can  so  readily  recall  them. 
We  think  ttiie  case  comes  within  the  well-es- 
tablished rules  of  cross-examination,  and 
that  the  few  authorities  which  seem  to  doubt 
It  have  been  misunderstood,  or  else  have 
been  based  upon  a  fallacious  course  of  rea- 
soning, which  would,  In  nine  cases  out  of 
ten,  prevent  an  honest  witness  from  obtain- 
ing better  credit  than  an  abandoned  ruffian." 
While  we  agree  to  the  rule  that  a  witness 
on  croBs-examlnation  can  be  interrogated  as 
to  matters  which  lorolre  moral  turpitude, 
either  on  account  of  conviction  for  crime,  or 
on  account  of  some  avocation,  yet  we  would 
not  be  understood  as  holding  that  a  witness, 
-on  such  cross-examination,  can  be-  contra- 
dicted or  impeached  in  regard  to  such  mat- 
ters, nor  that  other  witnesses  may  be  called 
originally  to  prove  such  matters  against  a 
witness.  As  stated  by  the  authorities,  this 
would  involve  a  trial  of  collateral  Issues, 
which  would  often  prove  Interminable.  And 
we  hold  that  the  court  did  not  err  In  exclud- 
ing Uie  witnesses  called  to  prove  that  the 
state's  witnesses  were  common  prostitutes. 

Appellant  also  objected  to  the  charge  of 
the  court  predicated  on  an  abandonment  of 
the  difficulty.  He  Insists  that  there  was  no 
evidence  of  such  abandonment,  and  that  a 
charge  on  that  subject  was  calculated  to  In- 
jure the  rights  of  appellant.  While  It  ap- 
pears that  the  salient  Issue  In  the  case,  so 
far  as  the  state  was  concerned,  was  an  nn- 
Juatlflable  assault  on  the  prosecutrix  because 
she  Interfered  when  appellant  was  making 
an  assault  on  Nancy  Sanders  In  the  house  of 
the  prosecutrix:  and,  on  the  part  of  the  de- 
fendant, that  the  prosecutrix  first  assaulted 
him  with  a  club,  and  in  self-defense  he  was 
compelled  to  cut  her  with  a  knife,— yet  there 
Is  some  testimony  tending  to  show  that  the 
prosecutrix  may  have  (according  to  appel- 
lant's theory)  unjustly  assailed  htm  in  the 
-first  instance,  but  when  he  attacked  her  with 
the  knife  she  desisted  and  fled,  and  that  be 
then  cut  her  in  the  back.  This  theory  is 
further  enforced  by  the  defendant  himself, 
who,  when  asked  on  cross-examination  why 
^le  cut  Eunice  House  In  the  back  after  she 
had  turned  to  run,  stated  that  he  did  not 
know  why.  So  we  take  It  that  the  charge 
was  justiiied  by  this  phase  of  the  testimony. 
The  charge  of  the  court  on  the  right  of  the 
prosecutrix  to  eject  the  appellant  If  he  was 
making  a  disturbance  Id  her  house,  and  nsed 
no  more  force  for  that  purpose  than  was 


reasonably  necessary,  stated  a  correct  legal 
principle,  and  was  Justified  by  the  evidence, 
I:>ecause  she  testified  that,  before  she  inter- 
fered in  the  difficulty  between  appellant  and 
Nancy  Sanders,  she  requested  him  to  leave 
her  house,  which  he  refused  to  do.  If  she 
struck  him  subsequently,  evidently  she  was 
Justified  In  doing  so;  and  It  appears  that 
she  was  not  able.  If  she  struck  him  with  a 
club,  as  testified  by  him,  to  eject  blm  from 
the  house,  for  he  appears  to  have  remained 
master  of  the  situation,  with  his  knife,  and 
compelled  both  the  prosecutrix  and  Nancy 
Sanders  to  flee  from  the  houses  The  Judg- 
ment iB  affirmed. 


BONNER  et  aL  v.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.    Feb.  2, 
1898.) 

Caiicniii.  Law— Statbmbmt  aw  Facts— Tihb  fur 
FiLi  NO— I  .N  DioTH  BUT— Transfer- 
Waiver  of  Objkctiok. 

1.  One  desiring  to  appeal  from  a  conviction, 
though  told  by  the  court  that  an  order  would 
be  granted  allowing  him  10  days  after  the  end 
of  the  term  in  which  to  file  a  statement  of  facts, 
is  not  excused  from  seeing  that  the  judge  make 
the  order,  and  that  the  clerk  enter  it,~at  least, 
unless  -the  Judge  promiBea  to  superintend  the 
making  and  entry  thereof. 

2.  Defendant,  having  pleaded  to  tiie  Indictment 
without  objection,  cannot,  on  motion  in  arrest 
of  judgment,  object  that  the  indictment  return- 
ed into  the  crimiaal  district  court  was  not  ptop- 
erly  transferred  to  the  county  court,  because, 
while  the  indictment  was  against  W.  B.  (defend- 
ant's name),  the  certificate  of  the  clerk  to  the  or- 
der of  transfer  gave  the  name  A.  B. 

Appeal  from  Dallas  county  court:  Ken- 
neth Foree,  Judge. 

William  Bonner  and  anotiuar  appeal  from  a 
conviction.  Affirmed. 

Harxy  P.  Lawther,  for  appeUants.  Mann 
Trice,  for  the  State. 

HENDERSON,  J.  Appellants  were  con- 
victed of  willfully  disturbing  a  congregation 
assembled  for  the  transaction  of  business  in 
relation  to,  and  In  the  Interest  of,  a  Sunday 
school,  and  conducting  themselves  In  a  law- 
ful manner,  etc.,  and  the  punishment  of  each 
assessed  at  a  fine  of  f25;  hence  this  appeal. 

A  motion  was  made  by  the  assistant  attor- 
ney general  to  strike  out  the  statement  of 
facts  in  this  case  because  the  same  was  not 
filed  within  the  time  authorized  by  law.  Tcj 
this  motion,  appellants  respond  that  they 
used  due  diligence  to  procure  said  statement 
of  facts  during  the  term,  "and  that  the  court 
informed  him  that  he  did  not  have  time  to 
see  the  county  attorney,  and  ascertain  wheth- 
er or  not  he  would  agree  to  the  statement 
of  facts  during  the  term;  that  said  Lawther 
[appellants'  attorney]  then  requested  an  or- 
der allowing  him  ten  days  after  the  end  of  j 
the  term  within  which  to  file  said  statement 
and  was  told  that  same  would  be  granted  i 
him;  that  said  Lawther  was  never  able,  un- 
til the  10th  day  of  May,  1897,  to  get  said 
Foree  and  Mays,  county  attorney,  together. 
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ffhen  the  original  statement  of  facts,  as  pre- 
pared by  him  and  delivered  to  said  Foree  on 
April  23,  1897,  was  agreed  to,  Tvlth  some  lit- 
tle change;  that  said  Lawther  supposed  that 
the  court  had  given  him  the  order  for  ten 
days,  and  never  knew  to  the  contraiy  until 
his  attention  was  called  to  the  fact  that  no 
such  order  had  been  made,  by  the  motion  of 
the  assistant  attorney  general."  Was  this 
due  diligence?  This  involves  the  question  of 
the  duty  of  appellant  with  reference  to 
seeing  that  the  order  allowing  him  10  days 
after  the  adjournment  of  court  in  which  to 
prepare  and  file  a  statement  of  the  facts 
was  regularly  entered  on  the  minutes  of  the 
court  by  the  clerk.  If  the  affidavit  of  ap- 
pellant or  his  counsel  showed  that  the  Judge 
promised  to  superintend  the  making  and  en- 
try of  said  order,  then  there  might  be  some 
excuse  for  his  failure  to  look  after  the  mat- 
ter himself.  We  think  due  diligence  requir- 
ed of  him  to  see  that  the  Judge  made  the  or- 
der allowing  him  10  days,  and  that  It  was 
property  entered  by  the  clerk.  No  10-days 
order  having  been  granted  and  entered,  and 
no  sufficient  legal  ezcase  being  shown  for  a 
failure  to  have  such  order  made  and  entered, 
we  cannot  consider  the  statement  of  facts, 
wliich  was  filed  after  the  ter^  adjourned. 

The  only  question  remaining  is  with  ref- 
erence to  the  motion  In  arrest  of  Judgment, 
which  Is  predicated  on  the  idea  that  the  in- 
dictment returned  into  the  criminal  district 
court  of  Dallas  county  was  not  properly 
transferred  to  the  county  court  of  Dallas 
county.  The  exact  point  Is  made  that  the 
Indictment  Is  against  "William  Bonner,  An- 
dy Bonner,  and  Noah  Duff,  alias  Noah  Dove," 
whereas  the  certificate  of  the  clerk  to  the 
order  of  transfer  contains  the  names  of  de- 
fendants "Albert  Bonner,  Andy  Bonner,  and 
Noah  DuflF,  alias  Noah  Dove," — the  variance 
being  between  the  names  Albert  and  William 
Bonner:  the  real  name  of  this  defendant  be- 
ing William,  and  not  Albert.  If  this  motion 
had  been  made.ln  limine,  to  quash  the  indict- 
ment,—or,  more  properly,  It  should  have  been 
made  to  the  Jurisdiction  of  the  court,— the 
state  might  have  procured  a  proper  certifi- 
cate of  transfer,  covering  the  error,  falling  in 
which  the  court  shouldhavesustainedthe  mo- 
tion to  the  jurisdiction.  See  McDonald  v. 
State,  7  Tex.  App.  113;  Brumley  v.  State,  11 
Tex.  App.  114;  Mitten  v.  State,  24  Tex.  App. 
346,  6  S.  W.  196.  The  motion  In  arrest  of 
Judgment  came  too  late,  the  defendant  having 
already  pleaded  to  the  Indictment  without 
objection.  See  Frledlander  v.  State,  7  Tex. 
App.  204.    The  judgment  Is  affirmed. 


OLOPTON  V.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.    Feb.  9, 

1898.) 

Cabrtino  Wb*POK8— Iwtest. 
1.  Thon^  a  person  has  a  ri^t  to  carry  a  pis- 
tol at  hla  place  ot  badness,  be  is  not  Justified  In 


carrying  It  in  other  places  where  he  may  go  on 
bnsineas. 

2.  An  intention  to  not  violate  ttie  law  is  no 
JostUteatioD  for  the  violation. 

Appeal  from  Johnson  county  court;  E*.  E. 
Adams,  Judge. 

C.  M.  Clopton  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.  Affirmed. 

Ramsey  &  Brown,  for  appellant.  Mann 
Trice,  for  the  State. 

HENDEIISON,  J.  Appellant  was  convict- 
ed for  unlawfully  carrying  a  pistol,  and  fined 
(25;  hence  this  appeal. 

The  only  question  presented  for  our  consid- 
eration Is  the  sufficiency  of  the  evidence  to 
suivort  the  conviction.  The  evidence  shows 
unquestionably  that  appellant  carried  a  pis- 
tol, but  he  claims  that  it  also  shows  he  car- 
ried it  at  his  place  of  business.  In  this  con- 
nection, the  testimony  discloses  that  he  was 
foreman  of  a  section  gang,  that  extended 
along  the  Santa  F6  Bailroad  for  seven  or 
eight  miles;  and  he  insists  that  that  terri- 
tory Is  his  place  of  business,  and  he  claims 
the  right,  under  the  law,  to  carry  his  pistol 
while  at  work  along  said  road.  But  It  also 
discloses  that  he  had  the  pistol  on  the  oc- 
casion at  the  store  of  one  West;  but  be  In- 
sists that  he  was  Justified  in  carrying  It  at 
West's  store,  because  he  went  by  there  to  In- 
form bis  section  hands  to  go  to  work.  If  it 
be  conceded  that  he  had  the  right  to  carry 
bis  pistol  along  the  railroad  track,  a  distance 
of  seven  or  eight  miles,  as  his  place  of  busi- 
ness, yet  it  does  not  occur  to  us  that  the 
circumstances  show  any  authority  to  carry 
the  pistol  at  West's  store,  or  at  any  other 
point.  We  further  bold  that  his  intention 
in  the  matter  is  not  material.  If  the  law 
did  not  give  him  authority  to  carry  it.  the 
advice  of  other  persons  that  he  could  would 
not  justify  defendant.  The  Judgment  is  af- 
firmed. 


HARDY  V.  STATE. 
(Oourt  of  Criminal  Appeals  of  Texas.  Feb.  9. 
1808.) 
Chiminal  Law— Time. 
Where'  the  testimooy  does  not  show  th»t  thr 
allseed  violation  of  law  occurred  before  the 
presentme.it  of  the  indictment,  a  conviction 
thereunder  will  be  reversed. 

Appeal  from  Arc>her  connty  court;  S.  A 
Denny, 'judge. 

D.  M.  Hardy  was  convicted  of  vldating  fbe 
local  <q>tl(Hi  law,  and  he  appeals.  Reversed. 

W.  E.  Forgy  and  Carrlgan  &  Montgomery, 
for  appellant.    Mann  Trice,  for  the  State. 

DAVIDSON,  J.  The  only  point  presented 
by  the  appellant  worthy  of  consideration  con- 
sists in  the  fact  that  the  state  failed  to  prove 
that  the  offense  was  committed  priM  to  the 
presentment  of  the  Indictment.  The  Indict- 
ment was  presented  m  the  4tb  day  of  March, 
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alleglDS  the  otteane  to  bare  occurred  on  tbe  8d 
of  March.  The  testimony  shows  that  district 
court  began  oa  the  Ist  day  of  March,  aod  that 
some  time  during  that  term  the  prosecuting 
witness  tcstiQed  tliat  defendant  acid  him  whis- 
ky. •  The  trial  occurred  In  the  county  court  on 
the  6th  of  April,  after  the  presentment  of 
the  Indictment.  The  testimony  must  show 
that  the  alleged  violation  occurred  before 
the  presentment  of  tbe  indictment.  This 
has  not  been  done.  Some  time  during  the 
term  of  tbe  district  court  this  whisky  was 
purchased  from  the  defendant,  but  at  what 
time  the  witness  does  not  state.  Was  It  be- 
fore or  subsequent  to  the  presentment  of 
said  indictment? 

Appellaat  has  filed  eTidence  In  this  court 
showing  that,  since  his  conriction,  local 
option  or  prohlbltfon  has  been  repealed  In 
Archer  county  by  a  Tote  of  tbe  people,  and 
asks  that  the  judgment  in  this  case  be  re- 
versed, and  the  prosecution  ordered  dismiss- 
ed. This  cannot  be  done.  Article  407  of  tbe 
Revised  Penal  Code  of  1885  expressly  pro- 
Tided  that,  when  prohibition  has  been  re- 
pealed, iuch  repeal  shall  not  exempt  from 
punishment  any  person  who  may  hare  of- 
fended against  the  prohibition  law  while  it 
was  in  force.  See,  also,  Aaron  t.  State  (Tex. 
Cr.  App.)  28  S.  W.  267.  Because  the  evi- 
dence does  not  show  a  violation  of  the  law 
before  the  presentment  of  tbe  Indictment,  tbe 
Jn^ment  la  reversed  and  the  cmnse  r»> 
manded. 


SWAIN  V.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.    Feb.  9, 
1688.) 

OaiHiKAi.  Lav— BuTBMBira  or  Pxots— Dsut  ih 

Statement  of  facts  not  filed  till  12  days  aft- 
er adjoumment  of  the  court  cannot  be  consid- 
ered, no  excuse  b^ng  offered  for  tbe  delay. 

Appeal  from  district  court.  Harris  county; 
B.  D.  Cavln,  Judge. 

Frank  K.  Swain  appeals  from  a  conviction. 
Affirmed. 

Uann  Trice,  for  tlie  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  bigamy,  and  given  two  jearm  in  the  peni- 
tentiary. 

There  la  what  purports  to  be  a  atatoment 
of  tbe  facts  in  the  record,  whldi  was  not 
filed  until  the  12th  day  after  tiie  adjourn* 
meot  of  the  court.  There  ia  no  reason  as- 
signed for  thla  delay.  The  court,  in  hla  cer- 
tificate, says  that  upon  the  10th  day  of  Jan- 
uary, tbe  court  having  adjourned  on  tbe 
31st  day  of  the  previous  December,  be  re- 
ceived, at  4:30  o'clock  In  the  evening  of  aaid 
lOtb  day,  what  purported  to  be  a  statement 
of  the  facts,  though  unsigned  by  any  of  the 
parties.  The  district  attorney  banded  the 
paper  to  tbe  Judge;  stating  that  Mrs.  Annie 
Swain,  the  defendant'a  wife,  bad  requested 
him  to  hand  said  paper  to  the  Judge.  The 


Judge  proceeded  to  revise  It,  and  the  follow- 
ing day  (tbe  11th  of  January)  signed  tbe 
statement  of  facts  contained  In  this  record, 
which  was  filed  on  the  12th  of  January  at 
Houston.  Tbe  Judge  was  holding  court  at 
OalvMton  at  the  time  the  statement  of  facts 
was  given  him,  and  his  approvai  waa  bad  at 
that  point.  The  defendant  offered  no  ex- 
cuse or  reason  for  tbie  delay.  The  atate- 
ment  of  facts,  therefore,  cannot  be  consid- 
ered. There  are  no  bills  of  exception  In  the 
record,  and  therefore  the  allseed  errors  of 
the  court  In  the  admission  and  rejection  of 
testtmony  cannot  be  revised.  Nor  can  tbe 
supposed  defect  In  the  charge  be  considered, 
because  the  statement  of  facts  Is  not  betbre 
ua.   The  Judgment  la  affirmed. 


BBOWN  V.  STATE. 
(Court  of  Oiiminal  Appeals  of  Texas.   Fek  2. 

188S.) 

HoMicms— Statbmkkts  or  DBramum^Bas  Qas- 

TM. 

1.  It  is  not  error  to  ezdnde  testimony,  as  part 
of  tbe  res  gestae,  that  the  defendant  told  wit- 
ness, in  an  excited  frame  of  mind,  that  be  bad 
shot  tbe  prosecutor  accidentally,  where  such 
witness  had  no  idea  how  long  after  the  shooting 
the  statement  was  made. 

2.  It  is  not  error  to  exclude  testimony,  as  part 
of  the  res  gestffi,  that  defendant,  within  10  or 
15  minutes  after  the  shooting,  stepped  at  tiie 
witness*  door,  and  stated  that  he  bad  shot  prose- 
cutor accidentally,  where  the  statonent  serau 
to  have  been  coDliy  made,  and  the  chrcumstan- 
ces  under  which  It  was  made  are  not  shown. 

Appeal  from  district  court,  Navarro  county; 
L.  B.  Cobb,  Judge. 

Calvin  Brown  was  convicted  of  an  assault 
with  Intent  to  murder,  and  appeals.  Af&rmed. 

Gtore  ft  Gore,  for  iqrpdlant  Mann  Trloe,  for 
tlie  Btata 

DAVIDSON.  J.  Appellant  was  convicted  of 
an  assault  with  Intent  to  murder.  It  is  con- 
tended that  tbe  testimony  la  Insufficient  to  sup- 
port the  conviction.  We  do  not  agree  with 
thla  contention.  The  evidence  for  the  state. 
In  substance,  shows  that,  on  the  nl^t  previous 
to  the  alleged  aasautt,  tbe  prosecutor  went  to 
tbe  resld^ice  of  Emma  Ely,  a  relative  of  bia. 
and  there  found  the  def  «idant  lying  on  a  bench, 
with  hla  bead  In  the  lap  of  said  Emma.  Pros- 
ecutor asked  her  If  she  had  nothing  to  do  but 
nurse  Qie  defendant* a  head.  She  replied  that 
ahe  bad  not  The  defendant  then  aaked  the 
prosecutor  what '  he  came  for.  He  replied. 
"Nothing."  He  told  blm  to  get  nothing,  and 
go  with  it.  Tbe  prosecutor  says  that  be  wait 
Tbe  next  day  about  3  o'clock  he  returned  to  tbe 
residence  of  said  Emma  Ely  on  horaebadk,  rode 
up  before  the  door,  and  stopped.  Tbe  defend- 
ant came  to  tbe  door  with  two  platola  In  hb 
bands,  and  said  to  him,  "God  damn  you,  I  am 
going  to  shoot  you!"  Prosecutor  rqplled,  "Ood 
damn  you,  shoot;  you  wont  do  nothing  you  say 
you*ll  dor*  DefHidant  raised  one  platol,  and 
anapped  It  at  tbe  witness  Oiree  times.  He 
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that  dunged  the  pistols  la  his  hands,  raised 
the  other,  and  flred,  the  ball  striking  the  wit- 
ness "in  the  forehead  between  the  eyes,"  and, 
glancing  around  over  the  left  eye,  passed 
through  the  jaw,  and  lodged  In  the  neck,  Just 
under  the  Jaw  bone.  This  Is  the  state's  case, 
and  la,  of  coarse,  snffldent  to  support  the  con- 
Tiction.  Ttie  defendant  testified  in  his  own 
behalf,  and  denied  his  acts  and  prevlons  con- 
duct on  the  evening  before  at  Emma  Ely's,  and 
stated.  In  connection  with  the  difficulty  itself, 
that  the  prosecutor  had  promised  to  go  fishing 
with  Mm  on  the  day  of  the  difficulty,  and  had 
failed  to  keep  his  promise.  Wboi  the  proeecntoF 
cune  to  the  leddrace  of  Emma  Ely,  he  went 
to  tbe  door  with  the  two  pistols  In  his  hands, 
and  he  and  the  prosecutor  talked  pleasantly  for 
10  or  15  minntes,  and  he  said  to  him,  hi  a  Joc- 
ular way,  that  he  was  golt^  to  shoot  him  for 
not  coming  at  tbe  time  he  said  he  would;  rais- 
ed one  pistol,  and  snapped  It  at  him  twice;  and 
then  raised  both  pistols  to  snap  at  him,  and 
one  of  them  fired.  "The  first  pistol  I  snapped 
had  two  cartridges  in  it,  and,  when  It  revolTCd 
to  tbe  cartridges.  I  tmned  It  with  my  thumb  In 
order  to  keep  It  from  firing.  The  other  pistol 
(tbe  one  I  shot  him  with)  only  had  one  car- 
tridge in  it,  and  I  had  got  it  on  the  prerlous 
Friday  to  take  to  my  brother,  who  had  traded 
fcr  It.  It  had  two  cartridges  hi  it  when  I  got 
it,  and  I  shot  one  of  them.  The  cylinder  would 
not  rerolre.  I  did  not  know  that  Emma  Ely 
had  handled  It  on  Saturday  before  the  Bhoot- 
Ing.  Did  not  know  that  she  had  fixed  It  so 
it  would  shoot."  He  testified  that  he  had  no 
intention  of  shooting  the  prosecutor,  and  did 
not  Intend  to  kill  him;  that  the  shooting  was 
.icdd«ital.  The  witnesses  Emma  Ely  and  Ade- 
line GrUnn  corroborated  him  as  to  his  state- 
ment that  he  did  not  Intend  to  kill  the  pros- 
ecntor,  made  Immediately  after  tbe  shooting, 
and  contradicted  the  state's  witnesses  as  to 
the  conduct  of  Emma  IHy  and  the  defendant  on 
the  previous  evening.  Emma  Ely  also  corrob- 
orated d^eodant  as  to  the  fact  ot  tbe  pleas- 
ant oonversatlon  occurring  between  the  par- 
ties Just  previous  to  the  shooting,  and  also  as 
to  tbe  fact  that  he  proposed  to  send  for  a  doc- 
tor, and  pay  the  fees  of  the  doctor  for  atten- 
tion to  the  wounded  man.  This  wan  all  de- 
nied by  the  prosecutor.  These  questions  wei*e 
properly  submitted  to  the  Jury  In  the  charge  of 
the  court.  Hie  defendant  proposed  to  prove 
by  MoIUe  James  that  she  lived  about  200  yards 
&om  where  the  shooting  occurred,  and  shcrt- 
ly  after,  and  within  5  or  6  minutes,  the  de- 
fendant told  her,  hi  an  excited  frame  of  mind, 
that  he  bad  shot  the  prosecutor  accidentally. 
This  is  tbe  substance  of  the  bill.  The  bill, 
however,  Is  qualified  by  the  trial  conrt  as  fol- 
lows: "The  ^tness.  In  answer  to  a  question 
from  me,  said  she  had  no  Idea  how  long  after 
the  shooting  It  was  when  the  defendant  made 
tbe  statements  offered."  This  statement  con- 
tradicts the  statements  of  the  bill,  and  will 
controL  As  this  matter  is  presented  by  the  bill, 
it  is  not  shown  to  be  res  gestce.  The  defend- 
ant also  ofltted  to  prove     the  witness  BIgby 


that  defendant  came  to  his  hotise  about  10  ot 
15  minutes  after  the  shooting,  stopped  In  his 
door,  and  stated  that  he  had  shot  Klchmond 
Hawthorne  (prosecutor)  accidentally.  This 
was  ruled  oat  by  the  court,  and  the  defendant 
excepted,  because  said  testimony  was  a  part  of 
the  res  gestte,  and  tended  to  corroborate  the  tes- 
timony of  Eimma  Ely  and  Adeline  Grlfiln,  who 
testified  that  the  shooting  was  accidental,  as 
well  as  to  Impeach  the  testimony  of  Richmond 
Hawthorne.  As  stated  hi  the  bill,  this  testi- 
mony is  not  shown  to  have  been  res  gestae. 
If  tbe  statement  was  made  within  10  or  i:^ 
minutes  after  the  shooting.  It  does  not  neces- 
sarily constitute  It  admissible  upon  the  theory 
that  It  was  res  gests.  'Hie  statement  seems 
to  have  beea  coolly  made.  The  mind  of  the 
declarant  Is  not  shown  to  have  been  excited  in 
any  manner.  He  scans  to  have  gone  to  the 
residence  of  the  witness  Bigby,  and  made  the 
statement  without  any  connection  with  any 
other  matter  at  alL  It  Is  not  shown  even,  or 
attempted  to  be  shown,  under  what  drcomstan- 
ces  the  statement  was  made;  and  the  bill  Itself 
seems  to  exclude  the  Idea  that  It  was  made  for 
any  other  purpose  than  a  self-serving  decla- 
ration, and  for  the  purpose  of  manufacturing 
testimony  In  aid  of  his  statement  of  an  acd- 
dental  ihootlng.  Hie  defendant  was  not  labor- 
ing under  any  excitement,  so  far  as  the  bill  In- 
cates;  he  was  not  wounded;  he  was  not  sof- 
terlng;  and  there  Is  nothing  to  Indicate  that  the 
testimony  was  brought  within  any  of  the  rules 
of  res  gestse.  The  court  properly  excluded  said 
testimony.  We  have  found  no  rever^le  error 
m  this  record,  and  the  Judgment  is  affirmed. 


GHIII8T&LA.S  V.  STATE. 

(Conrt  ot  Criminal  An>«als  of  Texas.   Feb.  0, 

1898.) 

BasAOV  ov  Tsa  Peacb  — Pbovamitt— ImraDo- 
T10K»— Dbfrnsbs. 

1.  It  Is  not  error  to  Inatmct,  In  a  prosecutioa 
for  cursing  tmder  drcumBtancea  calculated  to 
provoke  a  breach  of  the  peace,  that  cursing  in 
the  lajared  party's  "presence  or  hearing"  is  suf' 
ficlentj  where  the  testimony  that  the  injnred 
part;  heard  accused  cnrse  bun  Is  not  ewtradict- 
ed. 

2.  The  ftict  that  prosecuttng  witness  coraed  ac- 
cused before  accused  cursed  him  Is  not  a  defense 
to  a  prosecotioD  for  curing  under  circamstances 
calculated  to  provoke  a  breach  of  the  peace. 

3.  It  is  not  error  to  refuse  special  inBtructk>ns 
which  are  snffidently  embodied  in  the  charge 
given  by  the  conrL 

Apiieal  trom  Brath  county  court;  Thomas 
B.  King,  Judge. 

Qua  Christmas  was  convicted  of  cursing 
undM  circumstances  calculated  to  provoke  a 
breach  of  the  peace,  and  he  appeala  Af- 
firmed. 

Mann  Trice,  for  the  State. 

JSENDEItSON,  J.  Appellant  was  convict- 
ed of  cursing  R.  H.  Davis  under  circumstan- 
ces calculated  to  provoke  a  breach  of  the 
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peace,  and  hli  panlshment  assessed  at  a  flue 
of  $5;  hence  this  appeal. 

Appellant  excepted  to  the  charge  of  the 
court,  and  he  insists  that  the  court  commit- 
ted an  error  in  Instructing  the  jury  that  If 
they  believed  appellant  "cursed  Davis  In  his 
presence  or  hearing,"  etc.  It  is  Insisted  that 
It  is  not  alone  suf&cleat  for  the  cursing  to  be 
in  presence  of  the  Injured  party,  but  be 
must  bear  It  There  was  no  Issue  before 
the  court  on  this  point.  The  Injured  party 
himself  testified  that  he  heard  appellant 
when  he  cui-sed  him,  and  this  is  not  gainsaid 
by  any  of  the  witnesses  who  were  present 

Appellant  also  urges  that  the  court  erred 
In  his  charge  to  the  Jury,  which  in  effect  In- 
structed them  that  If  Davis  was  at  the  time 
road  overseer,  and  appellant  and  others  were 
bands  working  on  the  public  road,  appel- 
lant was  bound  to  perform  all  reasonable 
duties  required  of  blm  by  such  road  overseer, 
and,  If  appellant  failed  or  refused  to  per- 
form  any  reasonable  duty  as  directed  by 
said  overseer,  said  overseer  bad  the  right  to 
discharge  him,  and  that  the  defendant  could 
not  Justify  himself  by  cursing  or  abusing 
said  overseer  for  dlscharglDg  him,  but  If,  In 
that  connection,  the  Jury  should  find  that 
Davis  used  threatening,  abusive,  or  discour- 
teous language  to  the  defendant  or  other- 
wise treated  him  in  an  unreasonable  man- 
ner, they  could  take  such  words  and  con- 
duct on  his  part  In  mitigation  of  the 
penalty  of  the  oflFense,  if  they  found  defendant 
guilty.  The  testimony  authorized  the  court 
to  give  the  charge  in  question,  and  we  do 
not  believe  It  was  a  charge  on  the  weight 
of  the  evidence.  The  fact  that  Davis  may 
have  even  cursed  appellant  before  appellant 
cursed  him  would  not  be  a  defense  to  this 
action.  Both  parties  might  be  guilty  of  the 
oCTense  charged.  Nor  did  the  court  err  In 
refusing  to  give  the  requested  special  in- 
Btruetlons.  They  were  sufficiently  embodied 
In  the  charge  given  by  the  court.  The  Judg- 
ment la  affirmed. 


BROWN  V.  STATE. 

(Court  of  Crimiiial  Api)enls  of  Texas.    Feb.  2, 

1808.) 

ViowTios  OF  SusuAT  Law— Bvidkwcb— Indiot^ 

MENT. 

1.  On  a  trial  for  violating  the  Sunday  law 
(Pen.  Code  1805,  art.  100),  by  keei^  his  em- 
ployer's place  of  Dusiness  open  on  such  day,  for 
the  purpose  of  traffic  and  sale,  testimony  in  rela- 
tion to  sales  to  others  than  the  person  named  in 
the  indictment  was  competent 

2.  Where  an  indictment  for  violating  the  Sun- 
day law  il'eo.  Code  1895,  art  1»9>,  In  separate 
counts,  alleged  the  keeping  open  of  a  place  of 
business,  and  also  a  sule  therein  on  such' day,  the 
state  was  not  Imund  to  elect  on  which  count  to 
proceed,  as  it  was  not  necessary  to  set  out  such 
different  states  of  facts  in  separate  counts. 

Appeal  from  Ellis  county  court;   J.  C 
Smith,  Judge. 
Sim  E^wn  was  convicted  for  violating  ar- 


Ude  199  of  the  Penal  Code  of  1895,  and  ap- 
peals. Affirmed. 

T.  P.  Whipple,  for  appellant  Maim  Trice, 
for  the  State. 

HURT,  P.  J.  Article  199,  Pen.  Code  1805, 
provides:  "Any  merchant,  grocer,  or  dealer 
in  waxes  or  merchandise,  or  trader  In  any 
business  wlmtsoever,  or  the  proprietor  of 
any  place  of  public  amusement,  or  the  agent 
or  employ^  of  any  such  person,  who  shall 
sell,  barter  or  permit  bis  place  of  business 
or  place  of  public  amusement  to  be  open 
for  the  purpose  of  traffic  or  public  amuse- 
ment on  Sunday,  shall  be  fined  not  less  tbaa 
twenty  nor  more  than  fifty  dollars,"  etc.  Ap- 
pellant was  charged  as  agent  and  employ^  of 
N.  O.  Rhodes,  who  was  conducting  a  saloot> 
business,  with  unlawfully  and  willfully  keep- 
ing open  and  permitting  his  store  and  place  of 
business  to  be  apea  for  the  porpoae  of  trafBc 
and  sale  on  Sunday,  and  also  cbaiged  with  mak- 
ing a  sale  on  Sunday  to  W.  A.  Sadlw.  Now,  it 
appellant  sold  (bein^  engaged  In  this  busi- 
ness), as  the  agent  at  Rhodes,  to  W.  A.  Sad- 
ler, certain  goods,  wares,  and  merchandise 
on  Sunday,  he  violated  the  law.  If  he  open- 
ed or  permitted  the  saloon  to  be  opened  for 
the  purpose  of  traffic  and  sale  on  Sunday, 
he  wculd  be  guilty  of  violating  this  statute, 
with  or  without  sale.  The  proof  Is  unques- 
tioned ttuit  the  saloon  was  <^pen  on  Sunday, 
and  sales  of  l>eer  and  whisky  were  made  to  * 
other  parties  besides  Sadler.  Concede  for 
the  argument  that  the  Jury  may  not  have 
believed  Sadler  when  be  swore  that  be 
bought  whisky,  or  that  a  sale  was  made  to 
him;  yet  It  cannot  be  questfcned,  when  all 
of  the  facts  are  taken  together,  that  the  sa- 
loon was  open  for  the  purpose  of  business 
on  Sunday.  All  of  the  testimony  In  relation 
to  sales  to  other  people  of  beer  and  whisky 
Introduced  on  the  trial  of  this  case  was  com- 
petent to  establish  the  fact  that  the  house 
was  open  on  Sunday  for  the  purpose  of  en- 
gaging In  the  business.  This  Is  a  misdemean- 
or; and  the  Indictment  contains  two  allega- 
tions, either  of  which.  If  found  true,  estab- 
lishes an  offense.  The  state  was  not  bound 
to  elect  upon  which  count  to  proceed,  be- 
cause the  statute  provides  that,  if  he  Is  prov- 
ed f;uilty  of  either,  he  could  be  legally  con- 
victed; and  It  was  not  necessary  for  the  dif- 
ferent state  of  facts  to  be  set  forth  in  sep- 
arate counts. 

The  instructions  requested  by  appellant 
were  properly  refused  by  the  court  Those 
requested  which  had  any  application  to  the 
case  had  already  been  given  in  the  main 
charge;  and  that  pertaining  to  the  testimony 
of  the  defendant  requested  by  appellant  was 
properly  refused.  When  the  defendant  takes 
the  stand,  he  becomes  a  witness  for  all  pur- 
poses. The  state  is  not  confined  In  Its  cross- 
examination  to  matters  elicited  in  chief. 
This  is  well  settled.  The  Indictment  Id  this 
case  Is  not  dnpllciton&  Duplicity  consists  In 
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■ll^DSf  Itt  one  count,  sepaia^  and  dlitlnct 
felonies;  bot  tlie  rale  can  never  s.pplj  vfaen 
K  simply  allecee  different  p&aaes  of  the  sasM 
misdemeanor.  The  vltnesa  Stlnaon  was 
pn^eily  led  by  the  district  attorney  In  his 
examination,  for  he  seemed  to  hare  been  an 
nnwlDlng  -wltiieu  for  the  state;  and  there 
was  no  error  In  this  regard.  We  have  ex- 
amined the  record  closely,  and,  finding  no 
ror  fior  which  the  judgment  should  be  reTsrs- 
ed.  It  Is  accordingly  affirmed. 


QRSiENWOOD  t.  STATB. 
(ODBrt  of  Criminal  Appeals  of  Texas.    Feb.  9, 


TftBIT  — CoMTallSIOlI  —  IKDIQTIIBST  — ELBOnOX— 
-  COHTIHDANOS— RCMARKS  OT  CklUXSBI. 

1.  In  a  inroaecQtlon  for  Oh^  from  the  peisw. 
K  was  not  error  to  deny  a  continuance  tot  ab- 
sence of  a  witneu  necessary  to  account  for  the 
money  defendant  had  at  the  time  of  hia  anett, 
where  the  prosecution  did  not  depend  on  poaaea- 
lion  of  the  money  by  defendant 

2.  The  Btatc  waa  not  required  to  etect  wheth- 
er it  would  proceed  on  a  count  dtarsing  conver- 
akm  of  money  held  by  defendant  as  bailee  of 
prosecutor,  or  on  a  count  cherKinK  that  defend- 
ant  on  the  same  day  fraudulently  took  the 
mcmey  from  prosecutor,  where  there  was  eri- 
dence  In  Bimprat  of  both  oounta. 

8.  A  Terdict  will  not  be  disturbed  because  of 
remarks  by  the  district  attorney,  where  they 
were  not  of  a  character  to  injure  defeudant,  and 
no  charge  was  aaked  Instructing  the  jury  to  dis- 
regard them. 

A{q;>eal  from  dlatrict  court,  Harris  county; 
E.  D.  CaTin,  Judge. 

Tom  Greenwood  was  convicted  of  theft  from 
the  person,  and  be  appeals.  Affirmed. 

Mann  Trloe,  for  the  State. 

HE!NDBR80N,  J.  A^>dbmt  was  couTlcted 
of  theft  from  the  person,  and  bis  pmilshment 
assessed  at  two  years  In  the  penitentiary; 
hence  this  appeal. 

Appellant  made  a  motion  to  continue  the 
case  on  account  of  the  absence  of  the  witness 
Hamlltfm.  Appelant  desired  to  prove  by  said 
witness  that  he  paid  defendant,  some  few  days 
befwe  the  atteged  theft,  $50  In  money,  and 
one  Prince  drew  a  check  In  fhrw  of  the  de- 
fendant for  $100,  making  $160.  which  testl- 
moi^  defendant  daims  ought  to  ban  been 
admitted,  to  account  for  the  mon^  ain^ellant 
had  ta  his  possesBlou  at  the  time  of  his  ar^ 
rest,  amounting  to  about  $200.  The  witness 
Prince  was  presmt,  and  testified  about  this 
transaction,  and  the  state  does  oot  seem  to 
baTe  controTcrted  It  The  state  did  not  Iden- 
tify the  money  found  In  possession  of  the 
defendsnt  at  the  time  of  bis  arreat  as  the 
moufT  of  theprosecntm,  nor  do  we  understand 
that  the  prosecution  In  this  case  at  all  depends 
on  the  possession  of  said  money  by  appellant 
The  taking  was  inroved  by  ^ewltnesses.  A.p- 
pellant  himself  admits  the  takli^  ot  as  much 
as  $90,  but  dialms  that  he  took  the  safne  to 
take  care  of  It  The  prosecutor  testifies  that 
the  amoont  taken  was  $800,  uid  this  Is  cor^ 
44  8.W.— 12 


robomted  by  other  testlmaiy.  We  do  not 
thhik  that  the  testimony  of  the  absent  witness 
was  of  a  material  character,  or  would  have 
tended  In  the  least  to  change  the  result  reach- 
ed In  this  case. 

After  the  condualon  of  the  testimony,  ap- 
pellant moved  fliat  the  state  be  required  to 
dect  uTfoa  which  of  the  tiuee  counts  it  would 
Iffoceed  In  the  further  j^osecntUm  of  the 
case.  There  were  three  counts  In  the  Indlct- 
mrait.  The  court  did  not  submit  the  first 
count  wblch  was  abandonment  <tf  said  count 
and  submitted  only  the  second  and  third 
counts.  The  second  count  alleged  that  appel- 
lant oB  the  26tfa  of  Jtay,  18B7.  held  the  pos- 
session of  the  $800  as  bailee  of  the  prosecutor, 
and  that  without  the  ctmsoat  of  said  owner 
he  ftaodulently  converted  the  same  to  his 
own  use,  etc.  "Die  third  count  alleged  that 
on  the  same  day  appelant  fta-udulenHy  and 
privately,  and  so  suddenly  as  not  to  allow 
time  to  make  realstanee  on  the  port  of  the 
prtMecutor,  took  from  the  possesion  of  said 
prosecutor  the  said  sum  of  $800,  etc.  The 
same  transaction  was  allege^  in  two  different 
counts.  Said  counts  only  set  up  a  different 
modt  of  committing  the  offense,  and  there  was 
evidence  tKfore  the  Jury  in  support  of  both 
of  said  counts,  and  the  court  did  not  err  In  re- 
fusing to  require  the  state  to  dect  upon  which 
of  said  counts  tt  would  Insist  an  a  ccmTi^tlim 
of  appelant.  Bee  Smith  t.  State.  34  Tex.  Or. 
R.  128,  20  &  W.  774;  Shuman  t.  State,  S4  Tsx. 
Or.  B.  69.2&8.  W.m 

Appdlaitt  also  reserved  a  un  of  exceptions 
to  the  remarks  made  by  Oie  district  attcwney 
In  the  j)ro8ecutIon  of  the  case.  Said  remarks, 
though  Imprt^to-.  we  do  not  think  were  of  a 
charactor  to  injure  the  rlf^te  of  appellant; 
and  no  charge  was  asked,  butructlng  the  Jury 
to  dlsr^iard  the  same. 

We  have  examined  the  charge  of  the  court 
carefully,  and  t&U  to  find  any  error  thereto, 
and  In  our  opinion  the  facts  fully  authorized 
the  Jury  to  find  the  defendant  guilty.  They 
gave  bim  the  lowest  puntahment  authorized 
by  law,  and  the  evidence  shows  that  he  took 
$800  from  the  prosecutor.  We  do  not  think 
that  there  Is  any  occasion  to  complain  that 
Oie  jury  were  by  any  means  prejudiced  agatost 
aroellant  On  the  contrary,  to  our  view,  they 
dealt  most  leniently  with  him.  The  Judg- 
ment Is  affirmed. 


PRIDMORB]  T.  STATB. 

(Cburt  of  Orlndnal  Appeals  <a  Texaa    Feb.  fi, 
1888.) 

OpiinoN  EviDsacB— Idbntitt  or  CiRcuMSTiNcsak 

In  a  prosecntion  for  carrying  a  pistol,  wit- 
ness could  not  testify  that  one  cannot  be  identi- 
fied, or  a  stick  be  seen  in  one's  band,  at  the  time 
of  night  when,  and  at  the  distance  at  which, 
prosecutor  claimed  he  saw  defendant  when  the 
pistol  was  fired,  where  the  character  of  the  nieht 
referred  to  by  witness  was  not  shown,  and  the 
proof  showed  that  it  waa  a  moonlight  night  when 
the  offense  waa  committed,  and  nothing  was  asld 
as  to  the  eyesight  of  witness. 
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Appeal  from  -Kaufman  oocnty  court;  Jotm 
Veaey,  Judge. 

Bob  Prldmore  was  convicted  of  unlawfiillr 
carrylDg  a  pistol,  and  he  appeals.  Affirmed. 

J.  8.  Woo^  for  appellant.  Mann  Trice, 
for  the  State. 

HURT.  P.  J.  Appellant  was  conTlcted  of 
unlawfully  carrying  a  pistol  on  and  about 
hla  person,  and  fined  $26,  and  prosecntes  ttala 
appeal. 

Appelant  excepted  to  the  refoaal  of  the 
court  to  allow  him  to  prore  by  the  witness 
WUllam  Sewall  that  he  was  acquainted  with 
ttie  distance  across  the  Uocka  of  ground  and 
streets  of  the  towr  of  Kaufman,  and  that  a 
man  cannot  be  Identified,  or  li  stick  be  seen 
In  a  man's  hand,  at  the  time  of  night,  and  at 
the  distance  from  the  French  comer  and 
scales  to  the  opera  house,  at  which  point  the 
state's  witness  Fred  Averltt  located  the  de- 
fendant when  he  fired  the  two  pistol  shots- 
Appellant  Insists  that  the  court  erred  In  re- 
jecting this  testimony,  and  cites  us  to  the 
coses  of  Wilson  v.  Stsie  (Tex.  Gr.  App.)  3C 
S.  W.  587,  and  Clark  t.  State  CTex.  Cr.  App.) 
40  S.  W.  492.  Neither  of  these  cases  Is  In 
point.  The  testimony  offered  In  those  cases 
was  an  experiment  or  test  made  upon  the 
grqjmd  under  aa  nearly  similar  conditions  as 
those  which  would  attend  the  transaction  in 
quertion  as  disclosed  In  the  testimony,  and 
we  hdd  that  such  testimony  was  admissible. 
In  this  case  the  bare  opinion  of  the  witness 
was  offeced  in  eTldence.  Nor  was  his  <^in- 
lon  predicated  upon  the  same  conditions,  as 
stated  in  the  bill.  We  a*«  not  infofmed  of 
the  character  of  the  night  when  the  party 
proposed  to  give  his  opinion.— whether  the 
moon  was  shining  or  not,— when  the  proof 
in  this  case  showed  that  it  was  a  bright 
moonlight  night  on  which  the  prosecutor  stat- 
ed he  saw  the  defendant  fire  the  pistol  at  a 
distance  of  75  yards  frau  falm.  Nor  does 
the  bill  Inform  us  of  the  character  of  the 
eyesight  of  the  proposed  witness.  As  stated 
above,  bis  bare  opinion  was  offered  In  evi- 
dence.   This  was  clearly  inadmissible. 

Appellant  asked  a  charge  on  circumstantial 
evidence,  whlcdi  the  court  refused  to  give,  on 
the  ground  that  the  charge  given  on  that  sub- 
ject by  the  court  was  sufficient  If  It  be 
conceded  that  the  charge  on  circumstantial 
evidence  was  required  at  all  in  this  case,~ 
which  is  doubtful,— certainly  the  charge  of 
the  court  was  all  tiiat  could  be  asked.  The 
charge  given  the  Jury  by  the  court.  Instruct- 
ing them,  if  they  had  a  reasonable  doubt 
whether  the  defendant  was  the  person  who 
Ared  the  pistol  ^ots  at  or  near  the  opera 
iionse  on  February  10th,  to  acquit  him.  wus, 
in  effect,  the  same  as  that  asked  by  appel- 
lant, and  there  was  no  necessity  of  giving  the 
apeclal  charge  requested  by  bim.  The  issue 
AS  to  the  Identity  of  the  defendant  as  being 
the  person  who  fired  tihe  shot,  and  conse- 


quently carrying  the  pistol  oa  and  aboot  his 
person,  was  fairly  submitted  to  the  jory,  and 
we  cannot  say  that  the  testimony  is  insuffi- 
dent  to  sustatai  the  vetdlct  It  the  testi- 
mony of  the  state's  vritness  Averitt  be  true, 
appellant  Is  guilty,  and  the  Jury  had  a  pafect 
right  to  pass  on  the  credibility  of  die  witness- 
es; and  It  is  their  right  to  believe  him,  and 
disbelieve  awellant's  witnesses.  If  they  see  fit. 
Tbe  Judgment  is  affirmed. 


TAVE  T.  STATR. 
{Court  of  OrimiDal  Appeals  of  Tezai.    Feb.  2. 
1898.) 

TBsrr — AcooMPLicu— Corroboration. 

1.  One  Is  not  an  accomiriice  where,  immediate- 
ly after  another  has  stolen  an  article,  he  steals 
a  afanllar  article  himself. 

2.  In  a  pcoeecutioQ  for  theft  of  a  chicken,  tea- 
Umonr  of  an  accoa4>hce  that  defendant  took  a 
diicken  was  aufficlratiy  corroborated  br  testi- 
mony that  defendant's  wife  cooked  a  chiclcen  ou 
the  morning  of  the  theft,  and  that  the  parties 
were  at  the  place  from  which  the  chicken  was  ul- 
leged  to  have  been  stolen  at  about  the  tiiue  it 

i  was  taken. 

I  Appeal  from  Hunt  county  court;  W.  H. 
I  Bassdale,  Judge. 

{  Will  Tave  was  convicted  of  petty  theft, 
j  and  he  appeals.  Affirmed. 

j    Mann  Trice,  for  the  State. 

'  DAVIDSON,  J.  Appellant  was  nmncied 
of  petty  theft  and  his  punishment  assessmi 
at  a  fine  of  five  dolhirs  and  .one  day's  Impris- 
onment In  the  county  jail;  hence  this  appeal. 

The  property  stolen  Is  idiown  to  have  been 
one  "dressed  chicken."  It  Is  contended  that 
the  evidence  Is  not  sufficient  to  support  the 
conviction.  The  witness  Beed  testified.  In 
behalf  of  the  state,  that  he  and  the  defend- 
ant were  In  a  restaurant  of  Soi  Golden;  '*that 
the  defendant  went  to  the  ice  chest  raised 
the  lid,  and  took  out  a  chicken,  and  conceal- 
ed It  under  his  coat  I  then  decided  to  get 
me  one,  and  went  to  the  chest  and  got  It" 
Minnie  Jones  testified  that  defendant's  wife, 
on  the  morning  this  chicken  was  stirfen  from 
Mr.  Oolden's,  cooked  chicken  toe  breakfast 
The  defendant  testified  that  he  got  the  chick- 
en from  the  witness  Reed  by  purchase.  The 
witness  Davis  testified  that  tbe  parties  were 
at  Golden's  restaurant  about  the  same  time. 
This  Is.  In  substonce,  the  testimony.  We  do 
not  believe  the  witness  Reed  was  an  accom- 
plice, for-  under  his  testimony  tiiere  was  no 
complicity  between  him  and  appellant  with 
reference  to  the  theft  of  the  chicken.  They 
took  the  chickens  at  different  times.  It  was 
not  the  same  act  There  was  do  concert  of 
action,  no  unity  of  purpose,  between  them; 
and  each  one  acted  independent  of  the  other, 
both  as  to  act  Intent,  and  purpose.  Bat  if 
It  be  conceded  that  he  was  an  accomplice^ 
the  other  facts  in  the  case  snfficientiy  cor- 
roborate hinL  The  Judgment  is  affirmed. 
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BAUllOND  T.  LAMAR  COUNTY. 
aOwut  of  OItU  App«aU  of  Texas.   Jan.  21* 
1808.) 

DmiiMUr-WAWf  o*  JimiBDicnoK— Amount  m 

GOHTnOTBItST— COMPaMUTIOH  ow  SBBBirn 

— ScrpoBT  or  Pkisosbrs. 

1.  Where  the  court  properly  iUHtaioa  a  n»e- 
ctal  excm)tioii  to  an  item  of  charge  lued  for, 
and  tb€  balanca  1m  then  not  an  amount  within 
the  jorlidlctlon  of  th*  dlrtrlA  oonr^  a  dlamiMal 
is  propw. 

2.  Where  there  are  more  than  tour  prisonen 
in  the  jail,  the  sheriff  is  entitled  to  only  SO  cenU 
a  day  for  each  of  them  for  tlieir  support  under 
Code  Or.  Proc.  18B6,  art  1097,  aUowinc  him 
"(1)  for  anj  number  of  prisooera  not  ezceedios 
four,  •  •  •  fort;-BTe  cents;  (2)  for  any  num- 
ber of  prisoners  exceeding  four,  •  •  •  not 
exceeding  tliirtr  cents." 

Appeal  from  district  court,  Lamar  countr; 
E.  D.  McCIellan,  Judge. 

Action  by  D.  S.  Hammond  agotost  Lamar 
county.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

McCuistion  &  Patrick  and  A.  P.  Park,  fin 
appellant   T.  W.  Garlock,  tot  appellee. 

PINLEY,  C.  J.  This  suit  was  Instltated 
by  appellant  to  recoTer  of  Lamar  county  the 
sum  of  fQ87.  The  petition  alleged  that  964 
of  tbia  sum  la  due  blm,  as  sheriff  of  Lamar 
county,  for  supporting  prlaoners  in  the  coun- 
ty JaU  daring  the  quarter  ending  April  30, 
1886;  that  for  the  quarter  endlnc  October  31, 
1896,  the  county  la  due  blm  on  same  account 
the  sum  of  155.20,  and  for  the  quarter  end- 
ins  July  31,  1896,  the  sum  of  $48.85.  aggre- 
gatUis  the  sum  of  9169.06.  It  Is  alleged  that 
lifs  aeooant*  for  these  quarters  fiw  snpport- 
ing  a  large  number  of  pristmers  vers  cut 
down  by  the  commissioners'  court  to  the  ex- 
tent of  the  above  items,  the  oonrt  only  allow- 
ing him  30  cents  per  day  for  each  prisoner, 
whereas  it  Is  contended  that  he  should  bare 
been  allowed  45  cents  per  di^  for  four  prte- 
orun,  and  30  cents  per  day  for  each  prisoner 
la  excess  of  four.  It  Is  the  additional  15 
cents  for  the  four  prisoners  which  makes  up 
the  items  above  specified. .  The  balance  of 
tlte  dalm  sued  for,  amounting  to  9328.36,  is 
for  ezpendltures  made  by  him  as  sheriff  for 
Manketfl,  mattresses,  fuel,  etc,  used  in  the 
Jail,  uid  which  be  alleged  were  necessary 
to  the  reasonable  comfort  of  the  prisoners, 
and  constitute  a  1^1  charge  against  the 
county.  The  petition  contained  all  the  nec* 
essary  allegations  for  such  a  suit  The  de- 
f  endutt  excepted  to  the  particular  items  rep- 
resenting a  balance  claimed  to  be  due  for 
the  support  of  the  prisoners,  upon  the  ground 
that,  where  there-  were  more  than  four  pris- 
oners, the  sheriff  was  not  entitled  to  46  cents 
per  day  for  each  of  four  prisoners,  and  80 
cents  per  day  for  each  prisoner  in  excess 
of  four;  but  was  only  entitled  to  SO  cents 
per  day  for  each  of  the  entire  number  of 
prisoners-  DefiSndant  then  excepted  to  the 
balance  of  the  petition  as  not  stating  an 
amount  within  die  Jurisdiction  of  the  district 


court  The  court  sustained  the  special  ex- 
c^lon  to  the  Items  named,  and  also  the  de- 
murrer to  the  Jurisdiction  of  the  court,  and, 
the  plaintiff  declining  to  amend,  bis  suit  was 
dismissed.  From  this  Judgment  the  plain- 
tiff iu>pealB. 

If  the  special  exertion  was  property  sus- 
tained, the  amount  in  contFoversy  was  there- 
in reduced  to  9328.36,  an  amount  below  the 
Jurisdiction  of  the  district  court,  and,  the 
plaintiff  failing  to  amend.  It  was  proper  to 
dismiss  the  suit.  Haddock  r.  Taj^or,  74 
Tex.  216, 11 8.  W.  1098. 

The  only  question  remaining  to  be  decided 
is,  was  the  sheriff  entitled  to  45  cents  per 
day  for  each  of  four  prisoners,  when  the 
number  of  prisoners  exceeded  four,  or  was 
be  only  entitled  to  80  cents  per  day  tor  each 
of  the  entire  number  of  prisoners?  The  stat- 
ute to  whldi  we  are  referred  by  counsel  on 
both  sides  aa  controlling  this  question  Is  arti- 
cle 1007,  Code  Or.  Proc.  1896,  which  provides 
that:  "For  the  safe  keeping,  support  and 
maintenance  of  prisoners  confined  In  JaU  or 
under  guard,  the  sheriff  shall  be  allowed 
the  following  cbargu:  1.  For  any  number 
of  prisoners  not  exceeding  four,  he  shall  be 
p^d  for  each  prisoner,  for  each  day,  not  ex- 
ceeding forty-flye  cents.  2.  For  any  number 
of  prisoners  exceeding  foar.for  each  prisoner, 
for  each  day.  not  exceeding  thirty  cents." 
It  seems  quite  clear  to  us  that  the  above 
statute  does  not  confer  upon  sheriffs  the 
legal  right  to  demand  of  coaatles  the  pay- 
ment of  45  cents  for  each  prisoner  for  each 
day,  when  the  number  of  prisoners  exceeds 
four.  The  statute  seems  Intended  to  limit 
the  compensation  which  commissioners' 
courts  may  allow  sheriffs  for  the  support  of 
prisoners,  and  the  limit  Is  fixed  at  45  cents 
per  day  for  each  prisoner  when  the  number 
does  not  exceed  four,  and  at  30  cents  per 
day  for  each  prisoner  when  there  are  more 
than  four  prisoners  In  the  Jail.  The  com- 
pensation for  the  support  of  prisoners  not 
exceeding  four  In  number  Is  the  subject  of 
section  1  of  the  article,  while  section  2  deals 
with  the  question  of  compensation  where  the 
number  of  prisoners  Is  In  excess  of  four. 
The  language  is  plain,  and  little  room  Is 
left  for  construction.  The  court  properly 
sustained  the  exceptions.  Judgment  af- 
firmed. 


fiCP.  LOUIfl  S.  W.  KT.  'CO.  V.  NELSON. 
(Court  of  Oiril  Appeals  of  Texas.    Jan.  12, 
1888.) 

PUBSICOBXS— Da0TBR*8  PASS— BTIPULA-TIOXS  as  to 
BMPIATmirr—  IXSTRCOTIONS. 

1.  A  shipper  of  stock  given  a  pass  to  accom- 
pany the  same  Is  a  passenger,  entitled  to  recover 
of  the  carrier  for  injory  through  negligence  of 
employ ds,  notwithatandlu^  stipulation  in  contract 
that  be  feed  and  water  his  stock,  and  daring  the 
passage  be  deemed  an  employ^  of  the  company, 
and  assume  all  risks  incident  to  his  employment. 

2.  A  charge,  in  action  by  drover  against 
rier  for  iojury  on  passage,  that,  U^e  reosoi^ 
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believed  defendant  was  througb  awitching  can 
when  he  began  attending  hU  stock,  they  ahonld 
bear  that  in  mind  in  deciding  whether  he  was 
negligent  In  aodertaking  to  feed  bis  stock  when 
he  did;  and,  if  it  was  not  reasonable  for  him  to 
conclude  that  defendant  was  then  done  switch- 
ing, the^  should  give  this  fact  such  effect  aa  they 

i'udged  It  ou^ht  to  hare  in  determining  whether 
le  was  negligent,— does  not  invade  the  iffovince 
X)f  the  jury. 

Appeal  from  district  court,  Mavarro  coontr; 
Rufus  Hardy,  Judge. 

Action  by  J.  W.  Nelson  against  the  St  Louis 
Southwestern  Railway  Company.  Judgment 
for  |)lalntifr,  and  defendant  appeals.  Afllrroed. 

S.  H.  Weit  and  Oaxk  &  Btdlnger,  f<v  ap- 
pellant.  Bdtedellan  3t  Prince,  for  anpellea 

FLY,  J.  This  Is  an  action  by  appellee  for 
damagea  arising  from  personal  Injuries  allseed 
to  hare  been  inflicted  throogb  the  ne^geoce 
of  appellant  Appellant  answered  that  appel- 
lee was  an  employe,  and  not  a  passenger, 
and,  If  he  was  injured  at  all,  the  Injury  re- 
sulted from  the  Diligence  of  a  fellow  serrant 
The  cause  was  tried  by  Jury,  and  resulted  In 
verdict  and  Judgment  flor  appellee  In  the 
sum  of  $1,000. 

We  are  Justtfled  by  the  statement  of  facts 
In  concluding  that  appellee  was  a  passenger 
on  the  train  of  appellant,  and  received  sen- 
ous  and  permanent  bodily  injuries  through  the 
negligenre  of  appellant's  servants,  and  that  he 
was  not  guilty  of  contributory  negligence. 

The  first  and  second  asslgnmoits  of  error 
attacic  the  sufficiency  of  the  evidence  to  show 
that  appellee  received  any  Injury  at  the  bands 
of  appellant  and  that  if  appellee  received 
any  Injury,  it  was  so  slight  as  not  to  Justify 
a  verdict  in  the  amount  rendered  by  the  ver- 
dict As  our  cuDcluslons  of  fact  would  Indi- 
cate, nether  of  these  assignments  can  be  sus- 
tained. It  Is  true  that  there  are  some  very 
strong  circumstances  tending  to  show  that 
appellee  did  not  receive  any  Injui?  to  his  per- 
son, but  there  la  positive  testimony  that  he  did, 
and  the  Jury,  in  their  complete  sovereignty 
over  the  weight  of  the  testimony  and  the  cred- 
ibility of  the  witnesses,  decided  that  he  bad 
been  injured.  It  is  not  a  question  of  what 
conclusion  would  have  been  arrived  at  pri- 
marily by  this  court,  but  la  there  testimony 
up(Mi  which  to  base  the  verdict?  We  are  of 
the  <^lnIon  that  there  is,  and  we  have  no 
power  or  authority  to  disturb  the  verdict 

The  evidence  shows  that  In  the  fall  of  189* 
appellee  shipped  his  household  goods,  wagon, 
and  eight  mules  in  a  car  over  appellant's  road, 
ftom  Jonesboro,  Ark.,  to  Mertens,  Tei.,  and 
was  given  a  pass  to  accompany  the  stock.  It 
was  stipulated  in  the  contract  that  appellee 
should  feed  and  water  his  stock,  and  should 
during  the  passage  be  deemed  an  employe  of 
the  railway  company,  and  agreed  to  assume  all 
risks  Incident  to  his  employment  It  Is  claim- 
ed by  appellant  that  the  contract  made  appel- 
lee Its  employe.  We  do  not  believe  that  the 
pn^KWitlon  can  be  sustained  by  reason  or  au- 
thority.  Pnctteally.  the  same  omtract  was 


construed  by  the  8iq>reme  court  In  ease  of 
Railway  Oo.  T.  Ivy,  71  Ter.  4f>l*,  »  S.  W. 
346,  and  it  was  said:  "By  the  agreement  In- 
dorsed on  the  back  of  the  contract,  he  agre^ 
that  he  is  the  empIoyA  of  the  company:  but 
that  is  evidently  a  fiction  to  iHtivlde  for  the 
release  of  the  company  from  damages  for 
personal  injuries  occasioned  by  the  negligence 
of  Its  servants.  It  Is  a  pretense,  a  subter- 
fi^,  upon  which  to  predicate  the  discbarge 
of  the  company  for  damages  in  a  plausiMe 
form.  The  true  relations  of  the  parties  can- 
not be  changed  by  such  an  agreement.  It 
states  a  fact  wblch  Is  untrue.  The  agree- 
moit  that  It  is  true  does  not  make  it  so."  In 
the  case  of  Eason  v.  Railway  Co.,  65  Tex. 
577,  discussing  the  same  subject  the  su- 
preme court  said:  "The  injured  person  Is  not  a 
volunteer,  but  engaged  at  the  request  or 
with  Uie  permission  of  thfe  railway's  agents 
In  a  transaction  of  Interest  aa  well  to  himself 
or  his  master  as  to  the  railroad  company;  and 
this  entitles  him  to  the  same  protection  against 
the  negligence  of  the  company's  servants  as 
If  he  were  at  the  time  attending  to  his  own 
private  affairs.  Though  performing  a  serv- 
ice beneficial  to  both,  he  Is  doing  so  In  his  own 
behalf,  and  not  as  a  servant  of  the  company." 
In  Hutch.  Carr.  |  655b,  the  author.  In  treat- 
ing persons  riding  on  "drovers*  passes,"  says: 
'*Such  carriage  la  not  gratuitous,  and  the  per- 
son so  carried  is  entitled  to  protection  as  a  pas- 
senger, both  while  going  and  returning;  and 
this  rule  is  not  altered  by  a  recital  in  the 
contract  that  he  Is  to  be  deemed  to  be  an 
employe  of  the  carrier  while  so  traveling." 
He  cites  quite  a  number  of  authorities,  amon;; 
the  number  being  the  Ivy  Case,  above  cited. 
See,  also.  Rot.  R.  R.  pp.  976,  977,  and  authorities 
cited. 

Appellee  being  a  passenger,  and  not  an  em- 
ploye, It  was  not  error  to  submit  the  defense 
of  appellee  being  Injured  through  the  negli- 
gence of  a  fellow  servant  to  the  Jury;  nor  the 
question  of  the  assumption  of  risks  on  th& 
part  of  app^lee. 

The  charge  is  not  open  to  the  attacks  made 
upon  It  In  the  eighth  and  ninth  assignments  of 
error.  Appellant  had  specially  pleaded  that 
appellee  was  Injured  through  his  contributory 
negligence  In  entering  the  car  to  feed  his 
stock  while  the  company  was  doing  Its  usual 
and  necessary  switching,  and  It  was  not  error 
to  charge  the  Jury:  "If  plaintiff  reasonably 
bdleved  defendant  was  through  switching  cars 
to  the  side  track  when  he  began  attending 
his  stock,  you  will  bear  In  mind  that  fact, 
as  well  as  all  others  touching  his  conduct  and 
his  surroundings,  In  deciding  whether  or  not 
he  was  negligent  In  undertaking  to  feed  and 
water  his  mules  at  the  time  "he  did.  If,  on 
the  other  hand,  it  was  not  reasonable  for 
plalntiff  to  conclude  that  defendant  had  done 
with  the  switching  at  the  time  he  began  feed- 
ing and  watering  the  mules,  you  will  glre  to 
hia  act  such  effects  as  you  judge  It  oo^t  to 
bare  In  determining  whether  he  was  negli- 
gent or  not'*   The  charge  was  not  an  inTa>- 
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afon  of  the  proTince  of  the  imy,  but  waa  an 
application  of  the  law  to  the  facta.  Railway 
Co.  V.  Shieder,  88  Tex.  166,  30  S.  W.  902; 
Ballway  Oo.  t.  S^lamoiy,  80  Tex.  68&,  85 
S.  \V.  IOCS. 

The  statement  under  the  seventh  afisign- 
ment  of  error  does  not  fairly  present  the 
charge  of  which  complaint  U  made,  but  quotes 
only  detached  portions  of  It.  The  charge 
makes  a  clear  presentation  of  the  law,  and 
leaves  the  questloa  of  necUsence  to  be  deter- 
.mlned  by  the  Jury.  Tlw  Judgmeut  !■  af- 
firmed. 

On  Motion  for  Rehearing. 
(Feb.  9,  1888.) 

Id  tbe  lint  paragra^  of  the  motion  for  n- 
hesrlng'  It  li  aald:  "It  woold  leem  from  a 
conslderatkm  of  the  entire  erldence,  ai  shown 
by  the  record,  that  appdlee.  white  traTellng 
on  the  tmln,  was  a  passenger,  imder  the  con- 
tract referred  to,  and  under  many  decisions  of 
Ugbeat  courts  of  tUs  and  other  states."  Bat 
tbe  contttitlon  Is  Oat,  as  12ie  car  In  which  bis 
pnqperty  was  stored  bad  been  stopped  at 
(Jorslcana  whUe  another  train  was  being  made 
ap  to  forward  It  to  Mertens,  in  Hin  county, 
the  relation  of  carrier  and  passengn  did  not 
then  ezlstr  bat  bad  been  laid  aside,  to  be  re- 
sumed when  tb.9  Joomey  was  renewed.  Bach 
a  theory  Is  utt^y  untenable,  and  seems  to 
have  been  abandoned  In  tlie  succeeding  par- 
agraphs of  the  motkm,  in  iriilch  U  la  strenn- 
onaly  Insisted  that  appeUee  was  not  a  pas- 
senger at  any  time,  but  at  all  times  during  the 
journey  was  a  senrant  of  appellant. 

If  appdlant^  cmtentlon  that  appellee  was 
Its  servant  and  a  fdlow  servant  to  tbe  train 
hands  could  be  sustained,  that  fact  would  not 
relleife  appdiant  firbm  liability,  because  there 
Is  nothing  In  record  that  shows  that  ap- 
pdlee  was  hurt  throng  flie  negl^ifaice  of  one 
of  the  train  bands.  Who  waa  In  charge  of 
tbe  engine  or  car  that  struck  the  ear  In  which 
aniellee  was  standing  does  not  ^ipear.  There 
Is  not  a  partide  of  testimony  In  the  reond 
that  tends  to  raise  the  qnesUon  of  fellow  serv- 
ant,  'nie  motion  tor  rdiearlng  is  overruled. 


BAN  AXrONIO  WATERWORKS  00.  et  al.  v. 
WHITE.  1 

(Gonrt  ei  ChO  Appeals  of  Texas.   Jan.  5, 
1808.) 

HB«Li«Biras— Diirenooe  PasHUU— Mbhtal  Ca- 

PACITY  —  BUBDKtr  or  Psoor— AOSNOT  — lUSTBIt 

AjtD  SiBVAin^EviDBMos-^oiirr  Tort  Fbasobs. 

1.  Where  a  person  being  lawfully  on  another'a 
premiaea  is  injured  by  dangerooa  machinery 
thereon,  the  liability  of  the  owner  thereof  is  de- 
termined, not  by  the  Insuffident  expeHenee,  but 
by  the  Insufficient  capacity  of  the  mjurcd  party 
to  annvciate  the  danger. 

1!.  The  burden  of  proving  the  incapacity  of  a 
party  Injured  by  dangerous  machinery  to  appre- 
ciate the  danger  is  on  such  party,  unless  he  Is  of 
such  tender  years  that  sueb  Ineivad^  will  he 
conclosively  presumed. 


1  Rehearing  denied. 


IBl 

3.  Where  the  authority  oi  an  engineer  of  a 
waterworks  company  to  employ  help  Is  at  issue, 
evidence  of  the  extent  of  anthorlty  possessed  1? 
engineers  in  similar  positions  enM^ioyed  by  other 
companies  is  Inadmissible. 

4.  Evidence  that  the  secretary  of  a  waterworks 
company,  having  power  to  employ  servants,  told 
plaintiff,  who  had  heen  injured  while  on  the  com- 
pany's premises,  that  it  would  do  tiim  no  good  to 
nave  anything  to  do  with  the  lawyers,  Is  Inadmis- 
sible to  prove  diat  plaintiff  was  an  employ 

6.  Where  the  authority  of  an  engineer  of  a 
waterworks  company  to  employ  help  is  at  issue, 
evidence  that  hia  predecessor  employed  a  party 
who  was  recognized  and  paid  by  the  company, 
and  eridence  that  a  parQ-  had  applied  at  the 
oompany's  office  tor  help,  and  had  oeen  referred 
to  the  engineer,  is  admissible. 

6.  Plaintiff's  petition  contained  two  counts,— 
one,  that  he  was  an  employe  of  defendants,  who 
were  therefore  liable  to  him  for  negligence;  and 
the  other,  that,  in  case  he  waa  deemed  not  to  be 
an  employ^,  he  was  a  minor,  and  so  lacking  in 
capaci^  to  appreciate  danger  that  defendants 
were  liable  for  negligence  of  the  engineer  who 
had  invited  him  on  the  premises.  Held,  tiiat 
plaintiff  couM  proceed  on  both  counts. 

7.  Where  one  company  made  an  executory  sale 
of  its  property  to  another,  under  an  agreement 
tiiat  tliey  were  to  have  Jotait  possession,  they  are 
both  liable  for  injuries  to  an  en^doyfi. 

Aiqpeal  tnaa  district  court,  Bexsr  county; 
J.  L.  Camp,  Judge. 

Action  by  Ttaomat  B.  White  agtinst  the  San 
Antonio  Waterworks  Oompany  and  another. 
Frmn  a  Judgment  for  ^alntlft  d^endants  ap- 
peal. Reversed. 

Franklin  &  Cobbs,  for  appellants.  R.  B. 
Minor  and  Tarleton  &  Jones,  for  appellee. 

JAMBiS,  G.  J.  The  case  was  here  on  a 
former  appeal.  29  S.  W.  252.  The  petition 
contains  two  counts  or  theories  upon  which 
plaintiff,  White,  bases  bis  action.  The  first 
Is  that  he  was  an  employ^  of  defendants,  and 
that  his  injury  was  caused  by  the  n^llgence 
of  the  engineer  who  employed  him;  and  the 
second  Is  that,  In  the  event  he  Is  not  deemed 
an  employe  of  defendants,  defendants  are  lia- 
ble, because  he  was  a  minor,  so  wanting  In 
experience,  discretion,  and  intelligence  that  de- 
fendants are  responsible  for  the  negligence  of 
Its  engineer  In  permitting  him  to  be  exposed 
to  the  dangerous  machinery  In  motion,  whereof 
he  sustained  his  Injury.  The  former  opinion 
of  this  court  Bufflclently  shows  the  nature  of  the 
case  and  the  pleading.  The  comt,  upon  the 
last  trial,  submitted  the  case  on  both  of  said 
Issues.  *  We  are  of  (^Inlfm,  however,  that  the 
evidence  did  not  warrant  the  submission  of  tbe 
theory  presented  by  tbe  second  count,  and  will 
discuss  this  feature  of  the  case  first 

The  supreme  court,  in  Dobbins  v.  Railway 
Co.,  41  S.  W.  62,  held  that  where  a  child  goes 
upon  the  railway  premises,  at  a  place  where  it 
would  be  a  trespasser,  and  la  drowned  In  a 
pool,  tbe  death  of  the  child  could  not,  upon 
such  facta,  be  deemed  due  to  the  negligence  of 
the  company,  because  no  duty  devolved  upon  It 
to  kee^  its  premises  In  such  condition  that  a 
trespasser  should  not  be  injured  thereby.  See 
BlUott,  R.  R.  i  1258.  It  does  not  hold  that,  wben 
a  person  Is  upon  the  company's  premises  by  In- 
vitation, or  for  some  reason  Is  not  a  trespasser, 
such  duty  might  not  devolve  on  lt»,and  be  at- 
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tended  wltb  consequent  liability  for  negl^ence. 
We  liBTe  practical  appllcatkm  of  such  rule  in 
cases  wbere  diUdren  liaTe  been  invited  b;  the 
employfi  In  charge  to  ride  on  hand  cars,  or  to 
go  into  other  places  of  danger.  Railway  Co. 
T.  Rodgere,  86  Tei.  675,  36  S.  W.  243;  dtlng 
Cook  V.  Navigation  Co.,  76  Tex.  303,  13  S.  W. 
475.  and  Evauslch  v.  Railway  Co.,  57  Tex.  1^. 
In  the  Rodgers  Case  this  principle  of  liability 
is  clearly  stated.  A  person  of  sutBclent  Intelli- 
gence to  know  the  danger  of  the  position  he  Is 
thug  exposed  to  cannot  recover.  A  child  may 
be  of  such  tender  years  that  It  wlU  be  con(dn- 
slvely  presumed  not  to  have  snch  capacity; 
otherwise,  it  becomes  a  question  of  fact,  and 
the  bnrdea  in  such  cases  is  upon  the  plaintiff 
to  show  want  of  capacity.  The  test  of  liability 
In  such  cases  Is  not  Insufficient  experience, 
but  Insufficient  capadty,  discretion,  or  Intelli- 
gence to  distinguish  the  presence  of  danger. 
Applying  this  principle  to  the  evidence  In  this 
record,  we  find  that  all  the  testimony  Intro- 
duced went  to  show  that  plaintiff  was  inexperi- 
enced with  regard  to  machlno^.  not  that  his 
Intelllgenoe  was  not  sufflcloit  to  enable  him 
to  appreciate  Its  danger.  We  also  And  that  he 
admitted  as  a  witness  that  be  at  the  time 
knew  the  danger  that  att^ided  Un  jdadng  of 
bis  hand  where  It  was  Injured,  llierefore  the 
testimony  was  such  as  did  not  warrant  a  sub- 
mission of  the  case  as  presented  by  thejKOond 
count 

So  far  as  the  pleading  Is  concerned,  we  are  of 
opinion  that  It  sufficiently  stated  a  cause  of  ac- 
tion in  reference  to  both  counts.  So  Car  as  the 
evidence  Is  ctMiceined,  there  was  testimony  to 
authorize  the  submission  of  defendants*  Ua- 
hlUty  on  the  theoi^  of  plaintiff  betaig  an  em- 
ploye. ScHue  of  the  evidence  Introduced  for  the 
purpose  of  showing  the  en^neer's  authority  to 
employ  plaintiff  should  have  been  excluded. 
In  this  connection,  appellants  au^  as  errw 
the  admission  of  testimony  concerning  the  ex- 
tent of  authority  of  enghieers  in  the  employ  of 
other  companies,  In  positions  corresponding  to 
that  of  the  enginea*  In  question.  In  our  ophi- 
lon  on  the  former  appeal  we  held  evidence 
showing  a  universal  custom  for  engineers  to 
emjdoy  assistants  to  be  proper.  But  the  su- 
preme court,  since  that  time.  In  Railway  Go.  t. 
Reed,  88  Tex.  430,  31  S.  W.  1058,  has  drawn 
a  distinction  bearing  on  this  nde,  and,  fol- 
lowing this  ruling,  the  testimony  must  be  held 
improper. 

Plaintiff  was  allowed  to  testify  as  follows: 
"After  I  was  hurt,  Mr.  WIlUs  [the  engineer] 
took  me  to  the  waterworks  office,  and  told  Mr. 
iTIrlch  I  was  the  boy  that  got  hurt.  He  said 
to  me:  'I  will  take  you  down  to  see  Mr.  Ul- 
rlch,  secretary  of  the  Company.  I  will  take 
you  down  to  the  waterworks  office.*  When  we 
got  ther^  Mr.  Ulrich  was  at  the  desk  at  the 
window;  and  Mr.  Willis  told  him  I  was  the 
boy  that  got  crippled  up  there,  and  he  tmught 


me  down  there,  and  wanted  to  tvlng  roe  around 
to  see  him  before  the  lawyers  or  other  parties 
got  hold  of  him,  is  what  he  aald;  and  Mr.  Ul- 
rich advised  me  not  to  have  anything  to  do  with 
them,  that  It  would  not  do  me  any  good.  Tb^t 
is  all  the  conversation  that  passed  between 
Mr.  Ulrlch  and  myself."  It  appears  from  un- 
contradicted testimony  that  the  secretary  bad 
power  to  emidoy  servants,  and  the  above  tes- 
timony could  only  have  been  material  on  the 
issue  of  whether  or  not  plaintiff  was  an  em- 
ploy6.  We  believe  this  testimony  bad  no  pro-  ' 
batlve  force  In  this  direction,  and  should  not 
have  been  admitted. 

There  was,  ho^rever,  testimony,  properly  ad- 
mitted, which  had  a  tendraii^  to  show  that 
plaintiff  was  an  employe.  It  was  testified  to 
Bennlger  that  be  was  Idred  by  Afr.  Hum- 
mel to  work  the  lower  punu>  house.  There 
was  evldoice  to  show  that  Hummel  i»eceded 
Willis  In  the  position  he  held;  that  WllUs  waa 
cmitrolllDg  the  pump  houses,  premises,  and  ma- 
chine; that  Hummel  bad  hired  witness  Hen- 
niger  to  work  the  lower  pump  house;  that  the 
president  of  ttie  WaterwotlES  Company  bad 
Bcm  him  there,  and  worked  with  him,  and  on 
one  oomrion  paid  him,  Hummd.be1ng  absent. 
This  testinuny  tended  to  show  that  WlUls* 
ivedeceesor  In  defendants  employ  had  anthor- 
Ity  to  employ  assistants  In  and  about  the  work 
under  his  charge,  and  this,  we  hold,  was  proper 
to  be  considered  In  reference  to  the  powoa  of 
Willis.  So,  also,  ms  the  testimony  of  Band- 
erer,  who  stated  that  he  had  called  at  the  wa- 
terwoi^s  office  in  answer  to  an  advertlsranent, 
"Bngineer  wanted;"  that  Mr.  Vlxkii  took  his 
papers,  and  referred  him  to  Willis,  sayliis. 
"Mr.  Willis,  here  Is  an  engineer;  ben  are  his 
cntlflcates;"  that  Willis  tsUA  Mm  to  come  out 
to  the  pump  house,  and  hare  a  talk  with  him; 
that  they  went  there:  that  WlUls  returned  his 
credentials,  and  did  not  emploj-  him. 

Thoe  was  no  error  in  refusing  to  require 
plaintiff  to  elect  upon  which  count  and  against 
which  defendant  he  would  jvoceed.  Had  there 
been  evidence  warrantii^  A  snbnUsalon  on  both 
counts,  the  mtlre  matter  diould  have  been 
submitted,  because  plaintiff  relied  on  the  sec- 
ond In  the  event  he  was  found  not  to  have  been 
an  employe.  The  contract  In  OTldence  betvreen 
the  San  Antonio  Waterworks  Company  and 
the  Waterworks  CiHnpany  dunra  an  exteatory 
contract  of  sale  of  Its  propoty  by  the  latter  to 
the  former,  and  that  in  the  meantime  the  two 
companies  were  to  have  joint  <h:  concurrent  pos- 
session of  the  pn^ty,  as  dlstlngalshed  frmn 
exclusive  posstraslon  of  eitber,  and  that  tbe  lat- 
ter, besides  making  the  payments  therein  stip- 
ulated, was  to  co<op«ate  with  and  asrist  the 
former  in  respect  to  the  several  mattevs  as 
tiierein  mentioned.  We  are  of  opinim  tbat 
both  companies  would  be  liable  to  an  em^losi. 
Further  discussion  of  the  case  is  deemaa 
necessary.   Reversed  and  remanded. 
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TAYLOR  et      t.  FRTAR. 
^ort  of  OtU  Appeals  of  Texas.    Feb.  9, 
189S.) 

Gabkisbmsmt— Dbbt  not  Dcb— FoitBCLOBVBB  or 
Vbxsoii'8  Libk— Jcbisdiotion— Waitbb  bt  At- 

TACOMBIIT  —  NBCn.iaBItCB   or  OrPlOBB  —  INSOT^ 
TBNCT  or  6l.R!ilSBKKS — fiURDBN  Or  PROOr. 

1.  Under  Rev.  St.  1895.  arta.  188,  189,  proyid- 
iag  that  no  attachmeat  shall  issue  until  a  suit 
for  the  debt  shall  hare  been  inRtitoted,  and  an- 
tlioriziDS  suit  before  such  debt  falls  due,  thongh 
DO  judcrment  ooald  be  taken  until  its  maturity, 
and  article  217,  providing  for  writa  of  garnish- 
ment in  such  attachment  proceedings,  garnish- 
ment proeeedines  under  an  attachment  In  an  bc^ 
lion  on  a  note  before  the  matarit;  th««of  were 
not  void. 

2.  A  suit  to  foreclose  a  vendor's  lien  was 
properly  brought  in  the  district  court,  under 
Const,  art.  S.  1  a;  Mod  Ber.  St.  1896.  art  1098, 
rabd.  4,  conferring  on  such  court  jurisdiction  of 
all  suits  for  the  enforcement  of  liens  on  land. 

3.  Id  an  action  for  certain  purchase  money,  se- 
cured by  a  rendor's  lien,  the  levy  of  an  attach- 
ment on  the  laud  affected  therebr  ms  not  a 
wairer  of  such  lien. 

4.  In  an  action  against  a  constable  and  the 
sureties  on  bis  official  bond  for  damages  for  al- 
leged negligence  on  the  part  of  such  officer  in 
failing  to  serve  certain  writa  of  garnishment  in 
tUue  to  secure  the  payment  of  the  attaching  cred- 
itor*8  daim,  the  burden  was  on  such  officer  to 
shmr  the  aUeged  inaolvency  of  the  garni^ees.  In 
order  to  excuse  hfanself  from  liability  for  such 
negligence. 

An>eal  from  McLmnan  county  court;  i. 
N.  Gallagher,  Judge.  ! 

Action  by  K.  W.  Fryar  against  John  W.  i 
Taylor  and  the  sureties  on  his  official  bond  , 
«B  constable  for  damages  for  failure  on  the  '■ 
part  of  said  officer  to  serve  certain  writs  of 
garnishment,  through  negligence.  From  a 
Judgment  in  favor  of  plaintiff,  defendants  ap-  , 
peal.   Affirmed.  , 

Counsel  for  appellants,  in  his  brief,  cor- 
re<-tly  states  the  nature  and  result  of  the 
case  as  follows:   "Appellee,  K.  W.  Fryar,  on 
February  18,  189G.  brought  this  suit  in  the 
county  court  of  Mcl^ennan  county  against  ap- 
pellants, John  W.  Taylor,  constable  of  pre-  , 
clnct  No.  2,  McLennan  county,  and  Joe  V.  , 
Bell  and  R.  £.  Payne,  sureties  on  the  of-  i 
flclal  bond  of  said  Taylor,  alleging  that  he  I 
(Fryar)  brought  suit  In  the  district  court  of  | 
McT^nnan  county,  October  3,  1805,  against  I 
M.  J.  Hutto,  on  a  note  dated  June  18.  IS&i,  I 
and  due  Octolier  lii.  1805,  for  the  sum  of  I 
MSO,  with  interest  from  date'  at  ten  per  | 
cent,  per  annum,  and  ten  per  cent,  addl-  ; 
tional,  as  attomey*ti  fees.  In  case  said  note  . 
was  placed  in  the  bands  of  an  attorney  for  I 
collection;  that  In  said  suit,  so  brought  In 
said  district  court,  he  (said  Fryar)  sued  out  ' 
a  writ  of  attachment  and  two  writs  of  gar-  i 
BlBhment  (one  against  P.  F.  Ross  and  the  ^ 
other  against  Jacob  LeWls,  both  of  whom  ; 
were  citizens  of  McLennan  county,  Texas),  i 
and  which  writs  of  garnishment  were,  on 
the  day  they  were  sued  out,  placed  In  the  | 
hands  of  appellant  Taylor,  constable,  for  Im-  | 
mediate  service,  and  that  Taylor  promised  to  I 
make  Immediate  service  thereof;  that  he  , 
(Taylorj  negligently  fallal  to  sem  said 


writs  of  garnishment  nptU  Octotm  6,  1806; 
that  Bald  garnishees  were  solvent  wlien 
said  writs  were  served,  and  continued  to  be 
solvent  thereafter;  that  said  garnishee  Robs 
was  Indebted,  when  the  writ  at  garnishment 
was  Isstfed.  to  M.  J.  Hutto,  fn  the  sum  of 
$256.50,  and  that  the  garnishee  Lewis  was 
then  likewise  Indebted  to  said  Hutto  In  the 
sum  of  $206.31,  and  that  said  sums  were  sub- 
ject to  garnishment;  that  after  said  writa 
of  garnishment  were  issued,  on  October  5. 
1885,  and  before  the  service  of  the  same, 
said  Hutto.  learning  of  the  Issuance  there- 
of, made  a  deed  of  trust  or  chattel  mortgage, 
and  conveyed  thereby  to  one  J.  H.  Adams  his 
stock  of  merchandise,  and  all  his  open  ac- 
counts, notes,  and  claims,  Including  the  In- 
debtedness due  from  the  garnishees  to  M.  J. 
Hutto,  and  that  said  garnishees  were  no- 
tified of  the  transfer  of  said  accounts 
against  them  under  said  deed  of  trust  be- 
fore service  of  said  writs  of  garnishment; 
that  on  the  morning  of  October  5,  1895,  said 
garnishee  Lewis  paid  the  trustee  of  Hutto 
the  amount  of  hie  debt  to  Hattoi  and  that 
the  garnishee  Ross  likewise  paid  the  amount 
of  his  indebtedness  due  to  Hutto  to  said 
trustee,  Adams;  that  on  account  of  the  neg- 
ligence of  said  Taylor,  constable,  be  (plain- 
tiff) was  not  able  to  subject  the  amounts  due 
from  said  garnishees  to  his  debt,  and  Incur- 
red the  costs  of  suit  (in  the  Ross  suit 
amounting  to  $24.05,  and  in  the  Lewis  suit, 
$4.60):  that  on  Norember  28.  1895,  he  (ap- 
pellee), in  bis  suit  in  the  district  court  of 
McLennan  county,  recovered  judgment  for 
$478.35  and  costs,  amounting  to  $12.50,  and 
foreclosure  of  his  vendor's  lien  and  attach- 
ment lien  on  It;  acres  of  land;  that,  under 
an  order  of  Aale  based  on  said  district  court 
Judgment,  said  16  acres  of  land  were  sold 
to  Moses  Baker  for  $;i.*>.  and.  after  deduct- 
ing costs  of  said  district  court  Judgment, 
there  was  credited  on  said  Judgment  $12.55; 
that  'said  Hutto  Is  insolvent,  and  nothing  can 
be  made  out  of  blm  by  law  or  execution,  and 
unless  plaintiff  can  recover  against  defend- 
ants on  account  of  the  gross  negligence  and 
failure  of  duty  on  the  part  of  Taylor,  as  con- 
stable, to  promptly  serve  the  aforesaid  writs 
of  garnisliment.  he  will  lose  his  debt'  Prayer 
for  Judgment  for  amount  of  his  district  court 
Judgment  and  cost  of  garnishment  proceed- 
ings. Defendants  answered  l)y:  (1)  General 
demurrer.  (2)  General  denial.  (3)  Special 
plea  of  appellant  Taylor:  That  when  the 
writs  of  garnlshnient  were  delivered  to  hiro, 
on  October  3,  1865,  by  appellee's  counsel,  be 
(appellant)  was  sick,  and  would  not  be  able 
to  serve  them  then,  or  on  the  next  day,  and 
said  attorney  informed  him  that  a  day,  or 
such  a  matter,  would  make  no  difference; 
that  all  be  (said  attorney)  required  was  that 
they  be  served  as  early  as  he  could  reason- 
ably and  well  do  so.  That  he  (Taylor)  re- 
mained sick  until  October  5.  1895,  when  he 
served  Bald  writs.  And  that,  therefore,  he 
W8«  not  negligent  In  aerrlng  said  writa.  (i) 
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Speclkl  plea'br  Taylor,  setUns  up  that  M.  J. 
Hntto  had,  before  the  writa  of  gamlahment 
were  dellrered  to  him,  sued  the  garnishee  Ja- 
cob Lewis,  by  attachment.  In  the  county 
court  of  McLennan  county,  and  attached  his 
(Lewis')  property,  and.  because  of  said  at- 
tachment suit  In  the  jurisdiction  of  the 
county  court,  plalntlfC  could  not  lawfully 
maintain  garnishment  proceedings  against 
the  garnishee  Lewis  in  connection  with  his 
suit  In  the  district  court  of  McLennan  coun- 
ty. (6)  Special  plea  by  defendant  Taylor, 
setting  up  that  appellee,  In  his  salt  In  the 
district  court  of  McLennan  county,  had  at 
the  time  of  filing  same,  and  prior  to  suing 
out  writs  of  garnishment,  made  affidavit  for 
attachment  against  M.  J.  Hutto,  who  was 
then  a  merchant,  and  had  in  bis  possession  a 
stock  of  goods,  of  the  value  of  $1,000;  which 
was  subject  to  seizure  under  writ  of  attach- 
ment, and,  if  appellee  failed  to  make  his 
debt  against  Hutto,  It  resulted  from  plala- 
tlfTs  failure  to  diligently  apply  the  legal 
remedy  by  attachment,  that  be  had  so  em- 
ployed against  said  M.  J.  Hutto.  Plaintiff 
filed  replication,— special  exceptions  tio  mat- 
ters contained  In  special  pl^as  Nos.  S,  4,  and 
5  of  defendant  Taylor.  The  court  sustained 
plaintiff's  second  and  fourth  exceptions,  and 
overruled  his  third  exception.  The  conrt  ren- 
dered judgment  for  plaintiff  against  defend- 
ant for  the  sum  of  9236.G0,  with  Interest 
from  February  18,  1806,  at  the  rate  of  6  per 
cent,  per  annum,  and  for  costs,"  from  which 
defendants  have  appealed. 

The  parties  made  an  agreed  case  of  the 
matters  involved  In  the  suit,  under  article 
1414,  Bev.  St  1890,  which  agreement  Is  as 
f<^w8:  "(1)  That  plaintiff's  orlglml  peti- 
tion be  copied  into  the  record  on  appeal.  (2) 
That  defendants'  first  amended  original  an- 
swer be  copied  Into  the  record.  (S)  That 
plaintiff's  first  supplemental  petition  be  cop- 
ied into  the  record.  (4)  That  the  Judgment 
rendered  herein  be  copied  into  the  record. 
fjSi  That  this  agreement  be  copied  Into  the 
record.  <8)  That  appeal  bond  and  assign; 
ments  of  error  shall  be  copied  Into  the  rec- 
ord. (7)  That  pursuant  to  clause  6,  supra,  it 
Is  agreed  between  the  parties  plaintiff  and 
defendant  as  follows:  First  That  John  W. 
Taylor  was  cimatable  on  October  3, 189S,  and 
the  other  defendants  were  sureties  on  hla 
official  bond,  and  that  plaintiff  on  said  date 
idaced  the  writ  of  garnishment  sued  out 
against  P.  F.  Rosa  In  connection  with  plain- 
tiff's suit  against  M.  J.  Hntto  in  the  district 
court  of  McLennan  county,  Texas,  In  said 
Taylor's  bands,  and  that  he  (Taylor)  failed  to 
serve  said  writ  until  two  days  thereafter, 
and  that  In  the  meantime,  and  on  the  second 
day  after  said  writ  of  garnishment  had  been 
Issued,  the  defendant  Taylor  served  same  on 
the  garnishee  Boss,  but  after  Hutto  had  ex- 
ecuted his  deed  of  trust,  and  Roas  had  no- 
tice thereof.  Ross  lived  In  McLennan  coun- 
ty, In  four  miles  of  where  the  defendant  Tay- 
lor lived.   That  M.  J.  Hutto,  on  the  third 


day  after  said  writ  of  garnishment  was  Is- 
sued, made  a  deed  of  trust  to  secure  his 
creditors,  and  did  not  secure  the  plaintiff, 
and  the  evidence  showed  Hutto  was  insol- 
vent after  he  made  the  deed  of  trust.  That 
the  garnishee  Ross  was  not  shown  to  be  sol- 
vent when  the  garnishment  was  served.  He 
was  indebted  unto  M.  J.  Hutto  when  the  lat- 
ter made  his  deed  of  trust,  by  open  ac- 
count, past  due,  in  the  sum  of  $256.59,  and.  a 
few  days  after  Hutto  made  deed  of  trust, 
paid  above  amount  to  Hutton's  trustee 
Adams,  and  the  Ross  debt  was  conveyed  by 
the  deed  of  trust  Second.  That  on  the  3d 
day  of  October,  1S95,  In  the  Fifth  judicial 
district  court  of  McLennan  county,  plaintiff 
sued  M.  J.  Hutto,  a  resident  citizen  of  Mc- 
Lennan county,  on  a  note  for  the  sum  uf 
$380,  dated  June  IS.  1804,  and  due  October 
15,  1895;  said  note  t>earing  ten  per  cent  In- 
terest from  date,  and  providing  for  ten  per 
cent  attorney's  fees  If  placed  In  the  hands  of 
an  attMmey  for  collection.  That  in  said 
cause,  on  the  date  It  was  filed,  plaintiff  made 
an  affidavit  for  attachment  against  M.  J. 
Hutto,  and  levied  same  on  15  acres  of  land, 
the  property  of  Hutto.  Said  $380  note  sued 
on  was  given  for  the  purchase  money  for  the 
tract  <of  land  attached  in  plaintiff's  suit 
against  Hutto,  and  foreclosure  of  vendor's 
lien  was  prayed  for  in  said  suit  and  had  on 
trial  of  said  cause,  after  answer  by  general 
demurrer  and  general  denial  filed  by  defend- 
ant Hutto.  Said  judgment  was  rendered  aft- 
er said  debt  matured,  and  vendor's  Hen  and 
attachment  Hen  on  said  tract  of  land  fore- 
closed; and,  under  order  of  sale,  said  land 
brought  $12.50.  after  paying  court  costs.  In 
said  last-mentioned  suit,  plaintiff  made  appli- 
cation for  a  writ  of  garnishment  against  P. 
F.  Roas.  based  on  the  ground  of  attachment 
having  Issued  in  said  cose.  No  other  process 
was  prayed  for  or  sued  out  in  said  case  of 
plaintiff  against  Hutto.  We,  attorneys  for 
plaintiff  and  defendants  In  the  above  cause, 
do  agree  upon  the  foregoing  statement  of 
cause  and  facts  proven." 

Dyer  &  Dyer,  for  appellants.  Richard  L 
Munroe  and  J.  R.  Downs,  for  appellee. 

OOLIiARD,  J.  (after  stating  the  facts). 
Appellants  assign  erron  as  follows:  "(1)  The 
court  erred  In  overruling  defendants'  gen- 
eral demurrer,  for  the  reason  that  plaintiff's 
petition  fails  to  show  that  the  district  conrt 
of  McLennan  county.  Texas,  had  Jurisdic- 
tion In  the  case  of  plaintiff  against  M.  .T. 
Hutto,  out  of  which  the  garnishment  wan 
issued  against  P.  F.  Ross.  (2)  The  garnish- 
ment sued  out  by  plaintiff  in  his  suit  in  the 
district  court  of  McLennan  county  waa  whol- 
ly and  absolutely  void,  for  the  reason  that 
plaintiff  sued  M.  J.  Hutto  (m  a  demand  not 
due,  amounting  to  $380,  and.  In  hta  said  suit 
In  the  said  district  court  sued  out  a  writ  of 
attachment  against  M.  J.  Hutto.  and  pro- 
cured thereon  (that  Is,  on  the  ground  of  bav- 
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Ing  sued  out  an  attachment)  tbe  writ  of  gar^ 
nlshment  against  P.  F.  Bobs;  and  the  said 
district  court's  being  wlthoat  jurlsdlctloD  of 
the  amonnt  In  plaintiff's  salt  against  Hutto 
rendered  the  garnishment  proceedings 
against  P.  F.  Boss  void,  and,  being  void  pro- 
cess, no  dnty  was'  Imposed  on  appellant  Tay- 
lor, as  constable,  to  serve  same,  and  the  fail- 
ure to  serve  such  void  process  would  not 
render  htm  and  his  sureties  on  his  official 
bond  liable  to  plaintiff,  as  sought  in  this 
case.  (S)  The  fact  that  plaintiff,  in  his  ac- 
tion In  the  district  court, 'may  have  had  a 
vendor's  lien  to  secure  his  Indebtedness 
against  M.  J.  Hutto,  would  not  confer  Juris- 
diction on  said  district  court,  because  the 
plaintiff's  suit  was  brought  against  M.  3. 
Hutto  In  said  district  court  on  October  3, 
1896,  on  his  debt  against  M.  J.  Hutto,  on  an 
Indebtedness  not  due  until  October  15,  1895, 
and  said  district  court  suit  was  prematurely 
brontrbt  to  InTolve  the  jurisdiction  of  said 
district  court,  as  respects  said  vendor's  lien. 
In  the  absence  of  a  showing  of  any  other 
fact,  or  Issuance  of  other  process  than  the 
writ  of  attachment  Issued  therein;  and  the 
resorting  to  attachment  by  plaintiff  in  his 
suit  against  Hutto,  and  le^ng  a  writ  of  at- 
tachment upon  the  lands  upon  which  plain- 
tiff held  a  vendor's  lien,  was  a  waiver  of 
said  llesL  (4)  Because  the  appellant  Taylor, 
as  constable,  ought  not  to  have  been  held 
liable  to  plaintiff,  because  plaintiff,  as  a  nec- 
essary part  of  his  cause  of  action,  and  es- 
sential thereto,  alleged  that  garnishee  P.  F. 
Boas  was  solvent,  and  plaintiff  wholly  failed 
to  sustain  said  allegation  by  any  evidence; 
aiHl  tor  this  reason  appellant  Taylor  and  his 
soretles  should  not  have  been  held  Uable  to 
plaintiff,  for  no  injury  could  have  been  sus- 
tained by  plaintiff 'If  said  garnishee  P.  F. 
Boas  was  Insolreot  and  not  possessed  of 
property  subject  to  execution."  Under  their 
wtignments,  appellants  made  the  following 
proposltkMi:  "When  appellee  brought  his 
suit,  on  Octotwr  8, 18BC  In  the  district  court 
of  McLennan  county,  against  M.  J.  Hutto, 
•<n  a  note  of  the  latter  for  9380,  and  not  due 
untn  October  16, 189S,  the  Jurisdiction  of  the 
ilstzlct  court  was  not  invoked,  and  was 
wanting  In  jurisdiction,  for  the  reason  that 
its  jurisdiction  was  not  called  Into  exercise 
by  resort  to  attachment  process  on  a  de- 
mand not  due,  as  It  had  no  jurisdiction  of 
the  amonnt  Involved,  and  for  the  further 
reason  that  Its  jurisdiction  was  not  called 
Into  enrclse  on  appellee's  claim  gainst  said 
H.  jr.  Hutto,  on  the  theory  that  said  claim 
was  secured,  as  to  Its  payment,  by  vendor's 
lien,  for  In  such  case  said  district  court's  ju- 
risdiction could  not  be  Invoked,  on  the  latter 
assumption,  to  foreclose  such  vendor's  lien, 
antn  the  debt  became  due;  and  h«iee,  said 
dlstilct  court  being  without  anthority  or  Ju- 
zlsdlctlou  when  appellee  brought  his  action 
ttier^  against  M.  3.  Hutto,  Its  andUary  pro- 
cess of  gmmlshment  against  Boss  and  Lewis 


wss  a  mere  nullity,  and,  t>eing  void  pro- 
cess, appellant  Taylor,  as  constable,  could 
not  be  held  liable  for  failing  to  serve  such 
void  garnishment  process." 

1.  We  are  not  disposed  to  bold  that  the 
fact  that  the  suit  of  plaintiff  against  Hutto 
was  brought  before  maturity  of  the  note 
would  raise  a  question  of  jurisdiction.  But, 
aside  from  this,  it  canikot  be  said  that  suit 
was  prematurely  brought.  Inasmuch  as  an 
attachment  was  sued  out,  which  may  be 
done  before  the  debt  falls  due,  and  attach- 
ment cannot  be  sued  out  until  suit  is  brought 
on  the  claim  for  the  debt,  but  no  Judgm«it 
could  be  taken  until  maturity  of  the  debt. 
Rev.  St.  1895,  arts.  188,  189.  The  garnish- 
ment proceedings  were  not  void.  Id.  art 
217. 

2.  The  suit,  being  to  foreclose  a  lien  upon 
land,  wa»  properly  brought  in  the  district 
court.  Const,  art  5,  S  8;  Bev.  St  1895,  art. 
109S,  subd.  4. 

3.  The  levy  of  the  attachment  upon  loud 
upon  which  there  was  a  lien  to  secure  the 
purchase  money  was  not  a  waiver  of  the 
lien.  De  Bruhl  v.  Maas,  64  Tex.  401;  Irrin 
V.  Garner,  50  Tex.  48. 

4.  The  burden  was  upon  defendant  Taylor 
to  show  that  the  garnishees  were  Insolvent 
In  order  to  excuse  himself  from  liability  for 
negligence  In  felling  to  serve  them.  Vaugh- 
an  T.  Wamell,  28  Tex.  121;  State  v.  Trout- 
man,  76  Am^  Dec.  469;  People  v.  Palmer.  95 
Am.  Dec.  418,  and  notes.  The  garnishees 
paid  their  debts  due  to  Hutto  to  his  trustee 
before  the  writs  of  garnishment  were  served. 
The  judgment  in  the  case  of  plaintiff  against 
Hutto  was  rendered  after  maturity  of  the 
claim  sued  on.  foreclosing  the  vendor's  and 
the  attachment  lien  on  the  land. 

We  find  no  error  In  the  Jndgment  of  the 
court  bdow,  as  assigned,  and  it  is  affirmed. 
Affirmed. 


WILLUMfi  et  al.  v.  DRUMMOND  TOBAOOO 

CO.i 

(Court  of  CItII  Appeals  of  Texas.    Dec.  4, 
1807.) 

Sals  — What  ConsTiTnTsa — Aqsvct. 
A  contract  under  which  a  mannfactnrlns 
company  aroolnts  a  merchant  Its  agent  to  sell 
tobacco,  wtth  the  title  to  remain  with  It  until 
sold,  and  agrees  to  pay  a  commission,  reserving 
the  right  not  to  pay  it  If  the  tobacco  is  sold  for 
less  than  tlie  price  fixed  by  It.  and  in  which  the 
merchant  warrants  that  every  sh^ment  shall  be 
paid  iax  in  full.  Is  one  ot  sale,  and  not  of  agency. 

Appeal  from  district  conrt.  Hunt  coonty; 
Hbward  Templeton,  Judge. 

Action  fey  the  Dmmmond  Tobacco  Company 
against  H.  W.  Williams  and  others.  Judg- 
ment fbr  lAalDtlff,  and  defendants  appeal.  Re- 
versed. 

Appellee  brought  this  suit  in  the  district 
court  of  Hunt  county,  Tex.,  to  recover  the 

1  Writ  of  error  denied  by  suinreme  court 
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title  and  possession  of  certain  tobacco  describ- 
ed In  ItB  petition,  or  for  Its  value.  It  was  al- 
leged that  on  November  29,  1885,  It  was  the 
owner  and  entitled  to  the  possession  of  said 
tobacco;  that,  on  said  date,  A.  H.  Scfalnter  & 
Co.  held  the  same,  as  agents  of  appellee,  In 
whom,  It  was  alleged,  was  the  legal  and  eqjal- 
table  title;  that  on  said  date  Schlnter  made  a 
deed  of  trust,  by  which  he  conveyed  said  to- 
bacco to  appellants,  who  took  possession  there- 
of, and  refused  to  deliver  It  to  appellee;  that 
Its  aggregate  value  was  $1,019.10.  The  prop- 
erty was  seized  under  writ  of  sequestoatlon, 
and  replevied  by  appellants.  Appellants  an- 
swered, admlttli^  that  the  property  was  in 
the  possession  of  defendants,  and  alleging  that 
appellants  were  the  owners  thereof,  and  en- 
titled to  possession,  and  that  appellee  unlaw- 
fully caused  the  same  to  be  seized  under  a 
writ  of  seqiiestratlon.  ITiey  also  denied  that 
the  property  was  held  for  sale  on  commission 
by  A.  H.  Schluter  &  Co.,  but  alleged  that  the 
projwrty  came  into  Schluter's  iMjssession  by 
purchase  from  appellee.  They  admitted  that 
Schluter  made  a  chattel  mortgage  conveying 
this  and  other  property  to  them.  In  trust  to  se- 
cure certain  creditors  therein  named,  and  at- 
tached a  copy  of  said  mortgage  as  an  exhibit 
to  said  answer;  that  appellants  took  posses- 
sion of  said  property  by  virtue  of  said  mort- 
gage, and  were  proceeding  to  execute  the  pow- 
ers conferred  upon  them  in  accordance  with  Ita 
terms;  and  that  appellee  wrongfully  seques- 
trated said  tobacco.  Appellants  further  al- 
leged that,  If  Schluter  &  Co.  ever  liad  any  con- 
tract with  appellee  for  the  sale  of  goods  on 
commission,  said  contract  was  Illegal,  and  In 
violation  of  the  laws  of  Texas,  and  had  been 
rescinded  or  canceJed  by  appellee  long  before 
any  of  the  goods  herein  claimed  were  sold  to 
or  received  by  Schluter;  that  said  goods  were 
sold  to  Schluter  In  due  course  of  trade,  and 
were  by  Schluter  transferred  to  appellants.  In 
trust,  to  secure  the  Indebtedness  therein  spe-?!- 
fled,  which  was  a  valid  and  sulisistlug  Indebt- 
edness. Exhibit  A,  made  a  part  of  appellants' 
answer,  is  a  valid  chattel  mortgage.  In  due 
form,  and  prc^rly  executed  by  Schluter,  and 
accepted  by  said  trustees,  and  duly  filed  and 
registered,  and  conveyed  the  property  In  con- 
troversy. The  cause  was  tried  before  the 
coinl,  without  a  Jury,  who  gave  judgment  for 
appellee  against  appellants  and  the  sureties  on 
their  replevin  bond,  to  which  Judgment  appel- 
lants and  their  sureties  excepted,  and  liave 
prosecuted  this  appeal 

Ttiere  Is  no  statement  of  facts  contained  In 
the  record,  bat  the  appeal  Is  prosecuted  on  the 
findings  of  the  trial  court,  which  are  as  fol- 
lows: 

Conclusions  of  Fact. 
(1)  "Plaintiff  Is  a  corporation  Incoriwrated 
under  the  laws  of  the  state  of  Missouri,  with 
its  principal  office  in  the  city  of  St.  I<ouis.  and 
was  in  1805,  and  bad  been  many  years  prior 
thereto,  engaged  In  the  numofacture  of  to- 
bacotM." 


(2)  "A.  H.  Schluter  &  Co.  was  a  firm  com- 
posed of  A.  H.  Schluter,  and  was  in  1896,  and. 
had  been  for  many  years  prtor  thereto,  a 
w^holesale  grooer,  doli^  business  in  the  city  of 
Jefferson,  Texas,  and  did  on  September  6. 
18^,  open  a  branch  of  his  business  in  Green- 
ville, Texas,  for  the  conduct  of  a  wholesale 
grocery  business,  wherein  goods  wvre  aold  on- 
ly in  original  pacicagee." 

(3)  "Some  time  during  the  year  1891.  plain- 
tiff and  said  A.  H.  Sdilnter  &  Co.  entered  in- 
to the  following  contract,  to  wit: 

"  'Drummond  Toba'cco  Company.  Office  and 
Factory  Comer  Spruce  and  Fourth 
Streets,  St  Louis,  Mo. 

"'A.  H.  Schluter  &  Co.,  .Tefferson,  Teocas: 
First.  We  hereby  appoint  you  our  agent,  ic 
sell  our  tobaccos  at  such  prices  as  we  maj 
designate  by  our  price  cards  as  issued  from 
time  to  time,  the  title  to  said  tobaccos  to  re- 
main In  us  until  sold  by  you.  Second.  For 
acting  as  such  agent,  we  wltl  pay  you  a  com- 
mission, to  be  determined  by  os  from  time  to 
time,  on  all  sales  you  make  for  us.  In  con- 
sideration of  this  commission,  you  warrant 
that  every  shipment  made  to  you  shall  be  paid 
for  bi  full.  Third.  If,  within  ten  days  after 
any  shipment,  you  make  cash  advances  on 
snch  shipment,  we  win  fix  and  pay  you  an  ex- 
tra commission  therefor,  the  advances  to  be 
entirely  at  the  risk  of  your  reimbursing  your- 
self out  of  the  tobacco  shlF^>ed.  Fourth.  You 
are  to  Insure  all  tobacco  shipped  against  loss 
for  cash  advances  made,  or  on  account  of  yoor 
above  warranty.  Fifth.  We  will  pay  your 
commission  every  sixty  days,  buti  If  you  sell 
our  tobaccos  at  less  than  prices  designated  by 
us,  we  reserve  the  right  to  retain  any  part  or 
all  of  such  commission  as  may  be  unpaid  at 
the  time  of  such  sale.  We  reserve  the  rig:ht 
to  terminate  this  commission  agency  at  any 
time  at  our  option.  Drummond  Tobaceo  Co.. 
by  H.  I.  Drummond.  V.  P. 

"  "The  above  terms,  for  the  sale  of  Drum- 
mond Tobacco  Co.'s  tobacco  on  comiiiluslon.  are 
accepted.    A.  H.  Schluter  &  Co. 

"  'Dated  at  Jefferson.  X^cas,  .  ISM.* 

"Said  contract  was  not  dated,  ncept  to  ^ve 
the  year." 

<4)  "Since  1S9Q  the  said  Schluter  &  Ga  hmd 
been  procuring  tobacco  of  plaintiff.  Schluter 
&  Co.  would  order  what  tobacco  they  wanted 
from  the  traveling  men  of  plaintiff,  and  the 
same  would  be  shipped  out  to  them.  After 
the  shipment  of  each  bill  of  tobacco,  plaintiff 
would  draw  an  acceptance  of  same  date  of  the 
invoice  of  tobacco  for  the  amount  of  the  bill, 
less  the  commission  on  same  doe  Sdiluter  & 
Co..  due  sixty  days  after  date,  and  fom-ard 
the  same  to  Schluter  &  Co.;  th^  they  would, 
accept  same,  and,  at  the  maturity  thereof,  the 
same  would  Ik  by  i^ntiff  presented  to  said 
Schluter  &  Co.  for  payment;  and  they  would 
pay  the  same,  whether  they  had  sold  the  goodr 
for  which  the  same  was  given  or  not.  Tlw 
acceptance  diawu  was  almja  in  tbe  folhnviiv 
form; 
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Btotemmt. 

Dninmond  Toteooo  Oo., 
St.  LouiM,  Aus.  0,  UM. 
Dftte  of  iDvofMk  t    cti.     Na  11,4SL 

189.06.  KfltL 
380 

H0.O& 

Sixty  d«yi  after  data,  pay  to  onndTM  Are  bundred 
■ixty-Dlne  and  M/ 100  dolUrs,  wltb  current  rate  of  ex- 
ebange,  nloe  received,  and  charge  to  account  of 

Drummond  Tobacco  Oo.,  Clarence  Jonea. 

To  A.  H.  SoUuter  A  Co.,  Jefferson,  Texaa. 

"Plaintiff  disposed  of  tobacco  in  this  way  to 
Jobbers  all  over  the, state  of  Texas,  and  tinl- 
forml7  condncted  tbelr  busiQeas  this  way." 

(5>  "About  October,  1886,  idalntlff  sent  to 
Schluter  &  Co.  a  new  contract  to  be  signed; 
and  It  was  signed  by  Wblteman,  general  man- 
ager for  Schluter  &  Co.,  at  Greenville,  and  re- 
tntned  to  plaintiff.  Subsequently,  A.  H. 
Sdiluter  &  Oo.  objected  to  It  Whiteman  de- 
manded  Its  return  from  plaintiff,  which  was 
done,  and  it  was  destroyed.  The  material  dlf- 
ference  between  it  and  the  contract  above  set 
out  was  that  It  stated  the  goods  were  on  con- 
signment,  and  were  the  property  of  the  Drum- 
mond Tobacco  Co.  until  paid,  and  would  not 
have  to  be  paid  for  untfl  sold,  and  tliat  plain- 
tiff reserved  the  right  to  tal^  possession  of  Ow 
impert7  at  any  time." 

{9)  **The  goods,  when  st^d  by  Schluter  & 
Co..  would  be  sold  as  other  goods;  and  they 
usually  sold  at  the  price  fixed  by  plaintiff, 
though  sometimes  for  less,  but  nevw  reported 
this  fact  to  plaintiff,  but  pl^ntUTs  tnveUng 
mftB  knew  IL" 

(7)  **In  shipping  out  the  tobacco,  the  plains 
tiff  used  the  fallowing  blU  bead:  'St  Loula, 
Oct.  18.  1886.  Consigned  to  A.  H.  Schluter  & 
Ga.  Agents,  Jefferson,  Texas.  Drummond 
Tobacco  Co.  AVe  will  mall  checks  for  all 
claims  against  ua.  Please  do  not  deduct  from 
remittaacea.'  And.  in  making  a  statement  of 
an  account,  used  the  following  beading:  'St 
Louis,  May  20,  1896.  A.  H.  SdilatK  &  Co., 
Agents.  Jefferacn,  Texa?.  To  Drummond  To- 
bacco Co..  Dr.  Manufacturers  of  Plug  Tobac- 
co. Fourth  and  S^uce  Streets.  Ang.  3.  TO 
Mdsc..  $93.60,*  etc." 

<6)  "From  August  3  to  August  21.  1895, 
plaintiff  shipped  to,  said  Schlnter  &  Co.  goods 
aggregating  In  value  $l,023JiG;  and,  on  Octo- 
ber iBt,  plaintiff  shlived  to  said  Schlater  &  Oo. 
goods  aggregating  in  value  $2,196,  and  on  Oc- 
tober 18th  goods  aggregating  In  value  $278.40. 
making  a  total  from  August  3d  to  October  18th 
of  $3,497.86,  and  on  thia  tbey  credited  the  ae- 
connt  as  follows,  via.: 

Aug.  29.  Mdse.  returned  $    06  21 


Sep.    2.  Commission    120  80 

Oct.  29.  Cash    5G9  66 

\ov.  23.  Canh    230  20 

Nov.  SO.  CommlBBton    330  00 


Total  ctedita  $1,364  87 


—"And  claimed  a  balance  doe  at  that  date 
from  said  Schluter  ft  Go.  of  $2,142.70.  And 
on  or  about  November  26, 18et>.  plaintiff  caus- 
ed to  be  presented  to  said  Schluter  &  Co.,  at 
OreenvHie,  Texas,  by  fbe  Greenville  Xational 
Bank  of  said  city,  Ita  acceptance.  In  the  form 


herelnbefwe  set  out,  for  the  balance  of  said 

bin;  and  s^d  Schluter  ft  Co.  dedlned  to  accept 
the  same." 

<0)  "On,  to  wit,  Norembei  29,  18KS,  said  A. 
H.  ScUuter  ft  Col  made  a  chattel  mortgage, 
whereby  they  conveyed  all  their  merchandise 
on  hand,  both  at  (Greenville  and  Jefl&rson. 
Texas,  to  defendants  H.  W.  WllUams  and  W. 
T.  Atkins,  as  tmatees,  to  secure  certain  valid 
indebtedness  amounting  to  $61,874.96;  and 
that  defendants  took  possesakm  of  said  sto(*> 
of  merchandise,  and  the  parties  secured  in  said 
mortgage  accepted  tli«rennder,  before  the  se- 
questration suit  hereinafter  referred  to  waa 
filed." 

The  court  then  finds  that  the  property  se- 
questered was  included  In  the  stock  at  Qreen- 
vUle,  Itemising  It  and  that  Its  value  was  $1,- 
019.16;  that  on  Deconber  21,  1806,  plaintiff 
Instituted  this  snit,  claiming  said  tobacco,  and 
caused  a  writ  of  sequestration  to  Issue,  where- 
by the  sheriff  seised  and'took  the  same  firom 
the  possesion  of  d^endants  her^,  who  mm 
at  the  tlDM  holding  the  same  as  trustees  un- 
der chattei  mortgage,  a  copy  of  whidi  Is 
attached  to  their  answw;  and  that  defeskdants 
executed  and  dellvoed  to  said  sheriff  a  re- 
plevin bond  in  due  fwm  of  law  for  said  to- 
bacco, properly  cradltloned,  and  with  proper 
sureties,  and  the  tobacco  was  deUrered  to  de- 
fendants. 

(10)  "Abe  Strauss,  who  was  In  1886  general 
agent  for  plaintiff  In  Texas,  testified  fliat  he 
supposed  the  reason  that  plaintiff  put  out  Its 
goods  In  the  way  It  did  was  that  It  wanted  a 
good  price,  and  the  Jobbers  wanted  the  goods. 
Then,  to  the  question  as  follows,  'Now,  wasn't 
their  object,  In  fact,  to  maintain  prices  on  their 
goods?'  he  answered.  'To  maintain  prices  on 
their  goods,  I  suppose,  was  their  purpose'  ** 
Conclusions  of  Law. 

(1)  "I  conclude  that  the  facts  found  do  not 
show  a  sale,  and  that  the  title  to  the  goods 
shipped  by  the  Dnimmoud  Tobacco  Co.  to 
Schluter  &  Co.  did  not  pass,  and  that  the  lat- 
ter were  simply  the  agents  of  the  former. 
Williams  and  Atkins  are  not  entitled  to  pro- 
tection as  Innocent  purchasers.  As  Schluter 
&  Co.  had  no  title  to  the  goods,  their  trustees 
acquired  none  by  the  mortgage:  neither  did  the 
beneficiaries  named  In  the  mortgage." 

(2)  "I  further  conclude  that  the  contract  be- 
tween the  tobacco  company  and  Strhluter  & 
Co.  does  not  come  within  the  provlsioDS  of  the 
act  of  March  30,  1889.  known  as  the  'Anti- 
Trust  Ijiw.'  The  contract  is  therefore  en- 
forceable." 

(S)  "malntiff  IB  entitled  to  the  relief  sought." 

JE^erklns,  Gilbert  ft  Perkins,  for  ig;)pellanta. 
Craddock  ft  Looney,  fbr  appdlee. 

FINLBT,  C  J.  We  find  ourselves  unable 
to  reach  the  legal  conduskms  pronounced  by 
the  trial  Judge.  On  the  contrary,  we  think 
the  fticts  found  to  be  true  dear^  manifest 
that  the  Intention  of  the  contracting  parties 
was  that  tlUe  to  the  tobacco  should  pass  from 
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tha  Drnmmond  Tobacco  Company  to  A.  H. 
Sehlntw  &  Co.  It  ajn^eon  to  ns  that  eraj 
dement  necemry  to  a  oale  of  petscnial  proper- 
^  la  to  be  found  In  the  fiBrma  of  the  contract 
between  these  parties.  A.  H.  Scbluter  A  Go. 
became  abaolatelsr  bound  to  pay  in  fall  for 
every  ahipment  of  Oie  tobacco  made  to  them. 
They  were  given  no  rlg^t  to  cetura  the  tobac* 
CO  under  any  circumstances,  and  the  Drum- 
mond  Tobacco  Company  did  not  reacrre  tlw 
right  to  retake  the  tobacco.  The  dsalingB  of 
the  partlea  cleafly  show  that  It  wa«  never  con- 
templated that  the  relation  of  principal  and 
agent  ihonld  exlat  betweoi  tbem.  It  la  true 
that  the  contiact  la  called  an  "agency"  ita 
terma,  and  Out  fi  aaya  that  the  title  to  the 
tobacco  la  to  remain  In  the  Drummond  To- 
bacco Company  mitU  add  by  A.  H.  Schluter  & 
■Co.;  but  these  atatementa  In  the  contract  are 
not  of  ccmtrolling  ettect  In  Heryford  v.  Da- 
vla,  102  U.  S.  235,  It  la  aald:  **What,  then,  ia 
the  tme  conatrucUoiI  of  the  contiact?  nie 
anawer  to  tbla  questbm  la  not  to  be  found  In 
■any  name  which  the  partlea  may  have  given 
to  the  Inatniment,  and  not  alone  In  any  par- 
ticular provlri(Hi  it  dlacomiected  from 
all  others,  but  In  the  ruling  Intention  of  the 
parties,  gathered  from  all  the  language  they 
have  uaed.  It  la  the  legal  effect  of  the  whole 
which  la  to  be  aou^t  lEor.  The  form  of  the 
instrument  la  of  little  accounL  *  *  *  It  la 
i]ulte  unmeaning  tot  partlea  to  a  amtract  to 
Bay  It  dull  not  amount  to  a  aale,  when  It  con- 
talna  every  element  of  a  aale  and  tranamlaaton 
of  ownKBblp.  Thla  part  of  tb»  contract  la  to 
be  conatnied  In  connection  with  the  other  pro- 
visions, ao  that,  if  possible,  or  so  far  as  pos- 
sible, they  all  may  harmonize.*'  In  the  caae  of 
Mack  V.  Tobacco  Co.,  67  N.  W.  174,  a  eon- 
tract  quite  almllar  in  Ibi  terma  waa  held  by 
the  supreme  oonrc  of  Nelsaaka  to  be  a  aale, 
and  not  an  ageacy.  In  Arbuckle  v.  Klrk- 
patrick,  89  S.  W.  3,  the  supreme  court  of 
TDennessee  dlacnasee  fully  the  ivindplea  here 
Involved,  and,  tested  by  that  declalon,  the  con- 
tract h^  in  question  should  be  regarded  and 
treated  as  a  sale,  llie  case  of  Kaufman  v. 
Alexander,  58  Tex.  562,  while  It  does  not  de- 
cide the  exact  point,  yet  the  general  principles 
annoudced  in  It  are  applicable,  and  tney  are  in 
harmony  with  the  cases  above  cited.  The 
same  may  be  aald  of  Brewing  Co.  v.  Anderson 
(Tex.  Civ.  App.)  40  S.  W.  737.  The  only  pur- 
pose, outalde  of  an  ordinary  sale,  which  ap- 
pears to  ui  as  reasonably  discoverable  from  the 
contract  and  deallnga  of  the  parties,  Is  that  the 
Drnmmond  Tobacco  Company  should  have  the 
right  to  fix,  from  time  to  time,  the  price  at 
which  the  tobacco  should  be  sold.  Bveu  if  A. 
H.  Scbluter  &  Co.  had  agreed  absolutely  to  the 
price  at  which  they  would  sell  the  tobacco, 
this  would  not  have  neutralized  the  elements 
of  a  aaie,  and  constituted  the  contract  an 
agency.  It  would  have  been  a  personal  cove- 
nant, of  DO  controlling  effect  in  determining 
the  question  here  involved.  It  la  quite  unnec- 
essary to  determine  how  far  anch  an  element 
in  a  contract  would  be  affected  by  tb»  aatif 


tmat  atatnte.  The  Judgmaitf  of  the  conrt  be- 
kiw  ia  revwasd,  and  ludgmoit  is  here  roodmed 
for  ai^ellantB.   Reretsed  anA  nodered. 


NORWOOD  et  al.  v.  OBIBNT  INS.  CO.  et  aL 
(Court  of  OtH  Appeals  of  TOxas.   Jan.  22, 

1888.) 

iHf  DxoTioa  —  Sdbjicts  or  Fbotiotioh-^btt  or 

SXKOUTIOS. 

Where  no  executloa  on*a  Judgment  for  wit- 
ness fees  has  been  Issued  to  the  county  in  which 
the  jadcment  waa  rendered,  as  required  by  'Rev. 
St  1895,  art.  2335,  and  returned  nulla  bona,  levy 
of  an  execution  issued  on  such  judgment  to  an- 
other county  will  be  restrained  by  injuaction. 

Appeal  from  Bowie  county  court;  B.  H, 
JoneB,  Judge. 

Action  by  the  Orient  Insurance  Company 
and  others  against  P.  T.  Norwood  and  others 
for  an  Injunction.  From  a  Judgment  for 
plain tlfFs,  defendants  appeal  Affirmed. 

Dan  T.  Leary,  for  i^pellanta.  Todd  & 
Qloaa,  far  ^)pellees. 

RAINET,  J.  In^lCarch,  18M,  J.  W.  Stuart 
&  Son  broufht  11  different  suits  agaJnat  aa 
mimy  difterrat  Insurance  companies,  the  ap- 
pelleea  being  among  the  number,  on  policies 
Iraued  by  each  of  said  companies,  to  recover 
for  loas  by  fire.  At  the  July  term  of  ooort 
following,  one  of  the  cases  was  tried,  wU^ 
resulted  In  a  Judgment  for  plaintiffs,  ftom 
which  Judgment  an  appeal  waa  taken.  All 
the  oQux  cases  were  continued.  At  a  subee- 
quent  term  another- one  of  the  caaes  vat  tried, 
and  It  alao  resulted  In  a  Judgment  in  favor  ol 
plaintiffs.  An  appeal  was  also  taken  from  this 
last  Judgmmt  After  the  last  trial  it  waa 
agreed  that  the  zemalnlng  nine  anita  not  tried 
Bhould  aUde  tlie  reault  ot  those  formerly 
tried.  nalntUh  w<m  on  a^ieal,  and  Juds- 
ment  waa  entered  bekiw  In  their  favor  In  all 
the  sulta.  The  defendants  bad  an  agreement 
to  Share  the  aggregate  costs  in  all  the  suits. 
The  witneaaea  aummoned  were  the  aame  in 
each  caa^  and  bf  them  the  aame  facta  wetv 
ecQ>ected  to  be  proved  In,  each  caae.  Tbv 
mileage  and  per  diem  of  each  witness  were 
proved  up  and  taxed  aa  costs  against  the  de- 
fendants In  each  caae;  that  la,  the  witnesses 
wcfe  allowed  fees  In  each  of  the  cases  for  the 
terms  th^  attraded.  ftiur  of  the  Judgments 
have  been  paid  ofT  and  discluurged  in  full. 
T&e  amounts  of  the  Judgments  In  the  other 
cases  have  been  paid  except  the  amount  due 
for  witness  fees.  The  witness  claims  were 
transferred  to  appellants  herein,  and  they 
ca\i8ed  an  execution  to  Issue  on  aald  Judg- 
ments from  the  county  court  of  Bowie  county, 
directed  to  the  sheriff  or  any  constable  of 
Dallas  county.  Appellees,  plaintiffs  below, 
brought  this  suit  to  restrain  the  levy  of  said 
execution,  because  the  same  bad  been  issued 
to  Dallas  county  before  an  execution  had  been 
issued  to  Bowie  county,  the  county  la  wbicb 
the  Judgments  were  rendered.   The  evideoce 
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shows  that  no  execution  was  Issued  to  Bowie 
comity,  and  returned,  "No  property  found," 
whieb  rendered  the  execution  Irregular,  and 
subject  to  direct  attack  by  the  plaintiffs, 
they  being  parties  thereto.  Ber.  St.  1885, 
art  2335;  Railway  Co.  t.  Morris,  07  Tex. 
703,  4  S.  W.  156;  Earle  v.  Thomas,  14  Tex. 
583;  2  Sayles,  Prac.  §  1239.  The  court  did  not 
err  in  rendering  judgment  restrafnlng  the  ex- 
ecution. This  being  the  only  question  raised 
by  tfae  pleadings,  the  judgment  will  tho^fore 
be  affirmed.  Oonnsel  seek  to  have  us  pass 
upon  the  question  whether  the  wltneraes,  un- 
der the  circumstances  of  this  case,  were  enti- 
tled to  recover  fees  for  attendance  In  more  than 
one  case.  This  qnestlon  Is  not  raised  by  the 
record.  The  action  was  brought  to  enjoin  the 
execution.  No  attack  was  made  on  the  judg- 
ment, nor  any  attempt  made  to  reform,  correct, 
or  annul  It.  which  was  necessary  to  be  d<Hie 
by  direct  proceedings  in  order  to  hare  the 
matter  decided.  No  such  proceedings  b^ng 
had  In  this  case,  we  are  not  called  upon  to 
pass  upon  the  qnestlon,  nor  do  we  think  It 
proper  for  us  to  do  so.  Our  opinion  would 
be  mere  dicta,  and  consequently  would  not  be 
dedsfre  of  the  proposition.  lUustratlre  of 
this  Is  the  position  assumed  by  appellees' 
counsel  In  this  case.  In  snpport  of  their  con- 
tention, appellants  rely  on  the  case  of  Flores 
T.  Thorn,  8  Tex.  377.  Appellees*  counsel  In- 
sist that  the  enunciation  of  the  court  on  this 
question  hi  that  case  Is  dicta,  and  should  not 
be  considered  as  authority  by  us,  and  such  Is 
always  the  contention  where  courts  express 
opinions  on  propositions  not  Involved  In  the 
decision  of  the  case.  If  we  should  express  our 
opinion  on  this  question.  It  would  have  no 
controlling  effect  In  any  proceeding  that  might 
be  Instituted  calling  In  question  the  correct- 
ness of  the  adjudications  In  the  former  suits. 
For  these  reasons  we  decline  to  comply  with 
the  request  made  by  the  parties.  The  Judg- 
ment Is  affirmed. 

60WEN  T.  S:iRKLAND  et  al> 
(Oonrt  of  Olvfl  Appeals  of  Texas.    Nor.  6, 

1897.) 

LnilTATicM  or  Aorio:is— PsnnsKor  of  tisoii. 
Frocckdinos— Lis  pENnsNs— When 
DnCTitiNB  Applibb. 
In  1882  the  only  heir  of  an  intestate  sued 
In  the  court  In  which  ^e  admlnistmtion  of  his 
estate  was  pondtng,  attacking  tfae  validitr  of  the 
administratioD,  and  seeking  to  have  the  admlQ- 
Istrator  dismissed.  The  liticatjoa  continued  un- 
til June,  1889,  when  It  was  GnaHy  determined  in 
favor  of  tfae  administrator.  In  1886  the  heir 
conveyed  land  of  wfalcfa  deceased  died  seised,  and 
the  grantee  took  possession.  Held,  that  the  lim- 
itations ran  against  tfae  administrator  pending 
such  litigadoD,  as  to  such  land,  in  favor  of  said 
grantee. 

Oir  Sehearing. 
The  doctrine  of  lis  pendens  does  not  apply 
to  the  purchaser  from  toe  heir. 

Bmr  from  district  court,  HUl  coun^;  J. 
M.  HaU.  Jndg«. 


1  Writ  of  error  denied  by  supreme  ^^l^\Mt. 


Trespau  to  try  title  by  R.  D.  Bowen 
against  T.  A.  EJrkland  and  others.  There 
was  a  judgment  for  defendants,  and  plain- 
tiff brings  error.  Affirmed. 

The  statement  of  the  case,  and  the  mate- 
rial facts  established  upon  the  trial,  contain- 
ed In  the  brief  of  counsel  for  plaintiff  In  er- 
ror, are  not  objected  to  as  Incorrect  by  coun- 
sel for  defendants  In  error,  and  we  shall 
therefore  adopt  the  same  as  correct. 

This  Is  a  suit  of  trespass  to  try  title, 
brought  by  plaintiff  In  error  In  the  district 
court  of  Hill  county  on  June  9,  1894,  against 
the  defendant  in  error  T.  A.  Elrkland,  for  the 
recovery  of  a  tract  of  184%  acres  of  laud  In 
Hill  county,  patented  to  the  heirs  of  John  El. 
Cravens,  deceased,  assignee  of  John  Sinclair, 
January  18, 1872.  Defendant  filed  original  an- 
swer September  29, 18&i,  pleading  general  de- 
murrer, general  issue,  and  not  guilty.  On  March 
19, 1896,  said  defendant  filed  his  first  amend- 
ed original  answer,  in  which.  In  addition  to 
the  above,  he  pleaded  the  three,  five,  and  ten 
years'  statutes  of  limitation;  also,  perma- 
nent and  valuable  Improvements  In  good 
faith.  He  also  further  pleaded  that  he  pur- 
chased the  land  sued  for  by  plaintiff  from 
H.  A.  and  M:.  p.  Halt>ert,  and  took  from 
them  a  general  warranty  deed,  dated  and 
acknowledged  November  5,  1886,  and  paid 
them  therefor  $3,800;  and  he  vouched  them 
In,  and  asked  that  they  be  made  defendants, 
and.  In  case  of  his  eviction,  for  a  judgment 
against  them  on  their  warranty.  September 
26,  1805,  plaintiff  filed  his  first  supplemental 
petition,  alleging:  That  In  April,  1880,  Earle 
E.  Cravens,  a  minor,  departed  this  life  In  Dal- 
las county.  Tel.,  where  she  then  resided, 
leaving  an  estate.  That  on  September  20, 
1880,  George  F.  Alford  was  appointed  by  the 
county  court  of  said  Dallas  county  adminis- 
trator of  tfae  estate  of  said  Earle  B.  Crav- 
ens, and  duly  qualified  as  such.  That  on 
February  28,  1882,  M.  P.  Fortson,  the  sister 
and  only  heir  of  said  Earlo  E.  Cravens,  Join- 
ed by  her  husband,  B.  F.  Fortson,  filed  her 
petition  In  said  county  court  In  said  admin- 
istration, alleging  that  there  was  no  neces- 
sity for  administration,  and  that  It  was 
Invalid  and  void,  and  praying  that  said  ad- 
ministration be  dismissed,  and  declared  In- 
valid and  void,  and  that  the  appointment  of 
said  Alford  as  administrator  thereof  be  set 
aside,  and  be  remored  therefrom;  that  all 
his  acts  therein  be  declared  null  and  void; 
and  that  said  administration  cease.  On 
May  16, 1882,  said  petition  came  on  for  hear- 
ing, and  after  hearing  the  evidence  and  argu- 
ment of  counsel  the  said  county  court  took 
Its  decision  under  advisement,  and  on  May 
22,  1882,  rendered  its  judgment  that  said  ad* 
ministration  on  said  Earle  E.  Cravens'  es- 
tate was  a  nullity;  that  all  the  acts  and  or- 
ders of  said  court  and  all  the  acts  of  said 
administrator  in  said  administration  were 
null  and  void;  that  the  appointment  of 
said  Alford  as  such  administrator  Im  revok- 
ed, canceled,  set  aside,  and  annulled; 

Digitized  by  Google 


190 


44  SOUTEtWUSXEBN  BKPORTBR. 


that  all  actB  done  hj  him  as  admlBlstratOE 
be  declared  null  and  TOld.  From  said  judg- 
ment said  Alford  appealed  to  the  district 
court  of  Dallas  coun^,  and  said  cause  cam^ 
on  to  be  heard  in  said  conrt  on  December  12, 
1883,  and,  said  B.  F.  Fortson  having  died, 
said  cause  proceeded  In  the  name  of  said 
Mary  P.  Fortson  alone;  and  said  court  ren- 
dered its  Judgment  In  favor  of  said  Alford, 
and  decreed  that  said  Mary  P.  Fortson  take 
nothing  by  her  said  suit  Said  Mary  P.  Fort- 
son appealed  from  said  Judgment  to  the  sn- 
preme  court,  and  the  supreme  conrt  on  De- 
cember S,  1884,  reversed  said  Judgment,  and 
remanded  the  cause  back  to  the  district  court 
for  further  proceedings.  62  Tex.  576.  Said 
Mary  P.  Fortson  having  Intermarried  with 
H.  A.  Halbert,  said  cause  thereafter  proceed- 
ed In  the  name  of  Mary  P.  Halbert  et  al.; 
and  on  April  6, 1886,  said  cause  coming  on  to 
be  beard,  said  district  court  did  adjudge  that 
the  county  court  of  Dallas  county  did  not 
have  Jurisdiction  to  grant  administration  oA 
the  estate  of  said  Earle  £.  Cravens  to.  said 
Alford,  and  that  all  his  acts  as  such  admin- 
istrator were  null  and  void;  that  he  be  re- 
moved, and  his  appointment  as  such  admin- 
istrator be  revoked,  set  aside,  and  held  for 
naught.  Said  Alford  appealed  from  said 
Judgment  to  the  supreme  court,  and  the  su- 
preme court  on  June  IS,  1880,  reversed  the 
Judgment  of  said  district  court,  and  dismiss- 
ed the  cause  of  the  said  plaintiffs  Halbert, 
and  adjudged  that  said  administration  was  a 
valid  one,  and  ordered  said  Judgment  cer- 
tified to  the  district  court  for  observance.  12 
S.  W.  75.  Said  cause,  under  the  decision  of 
the  supreme  court,  came  on  to  bo  heard  In 
the  district  court  on  February  15,  1800,  and 
«ald  court  adjudged  >that  said  plaintiffs  take 
nothing  by  their  suit,  that  the  said  adminis- 
tration be  sustained,  and  that  said  Judg- 
ment be  certified  to  the  county  court  of  Dai- 
las  county,  with  instructions  to  proceed  in 
-said  administration:  Said  county  court  did 
proceed  In  said  administration.  And  that 
plaintiff  owns  the  property  sued  for  by  vir- 
tue of  an  order  of  sale  thereof  by  said  county 
•court,  a  sale  of  the  same  by  the  admlulntrator 
to  plaintiff,  a  confirmation  of  said  sale  by 
said  court,  and  a  deed  of  conveyance  by  said 
administrator  to  falm  under  said  orders,  all 
■ot  which  was  done  since  February  15,  1800; 
said  property  being  owned  by  said  Rarle  B. 
Cravens  In  her  lifetime,  and  belonged  to 
her  estate  after  death,  till  owned  by  plain- 
tiff, as  above  stated.  Said  defendant  Klrk- 
land  claims  to  own  said  property  by  virtue  of 
a  deed  therefor  to  him  from  Mary  P.  Hal- 
bert. the  only  heir  of  said  Earle  E.  Cravens, 
joined  by  her  husband,  H.  A.  Halbert  dated 
November  5,  1886.  On  September  26,  1895, 
said  H.  A.  Halbert  and  Mollle  P.  Halbert  flled 
their  original  answer.  In  which  they  admit 
the  conveyance  by  them  of  the  land  to  de- 
fendant Klrkland,  and  they  adopt  the  plead- 
ings of  said  defendant  They  also.  In  said 
Answer,  attacked  the  validity  of  the  adminis- 


tration on  Earle  E.  Cravens*  eartate,  and  the 
sale  by  the  administrator  to  plaintiff  of  said 
land,  for  fraud.    The  plalutiff.  to  all  that 
part  of  said  answer  attacking  said  adminis- 
tration sale,  excepted,  by  supplemental  peti- 
tion filed  thereto  September  30,  1885.  On 
March  4.  1896,  trial  was  had  before  a  Jury, 
and  the  court  charged  them  -to  find  for  the 
defendants  under  their  plea  of  the  five-years 
statute  of  limitation,  which  they  did.  and 
Judgment  thereupon  was  rendered  for  de- 
fendants.   Plaintiff  filed  motion  for  new 
trial,  which  was  overruled,  to  which  plaintiff 
{  in  open  conrt  excepted,  and  gave  notice  of 
I  appeaj.   Plaintiff  on  February  2,  1887,  filed 
I  petition  and  bond  for  writ  of  error,  assign- 
I  ments  of  error,  and  brings  the  case  to  this 
!  conrt  on  writ  of  erilor. 

{     Statement  of  material   foots  proved:  (1) 
I  Plaintiff  proved  the  land  sued  for  was  patent- 
I  ed  to  the  heirs  of  John  £.  Cravens,  assignee  of 
'  John  Sinclair.    (2>  Plaintiff  proved,  by  cer- 
'  tifled  co^y  of  decree  of  partition  by  the  county 
court  of  Anderson  county  In  the  administration 
i  of  the  estate  of  John  E.  Cravens,  betwera 
Mary  P.  Fortson,  Joined  by  her  husband,  B. 
F.  Fortson,  and  Earle  E.  Cravow.  that  this 
184%  acres  sued  for  was  decreed  to  Earle  E. 
Cravens.    Said  decree  is  dated  July  21,  18T0. 
(3)  That  John  E.  Cravens  and  wife,  Mary  B. 
Cravens,  died  prior  to  1870.— the  former.  In- 
testate; the  latter  leaving  a  will  naming  Earle 
E.  Cravens  and  M.  P.  Fortson  her  devisees, 
j  The  said  Earle  E.  Cravens  and  M.  P.  Fortson 
were  the  children  and  sole  heirs  of  said  John 
E.  Cravens  and  wife.    That  Earle  E.  Cravens 
died,  a  minor  and  Intestate  and  unmarried,  in 
1880,  in  Dalhis  county,  and  MoUie  P.  Fort- 
son has  since  become  a  widow,  and  intermar- 
ried with  H.  A.  Halbert.    (4)  Plaintiff  proved 
that  on  September  20,  1880,  Qeoi^e  F.  Alford 
was  appointed  administrator  of  the  estate  of 
I  Earle  E.  Cravens  by  the  county  court  of  Dallas 
I  county,  and  qualified  as  sncta  September  28. 
,  18S0.    (5)  That  Alford,  as  administrator  of 
j  said  estate,  In  an  exhibit  of  the  condition  of 
;  said  estate  filed  In  said  county  court  on  Janu- 
I  ary       1893,  reported  the  following  claims  as 
I  allowed  by  him  against  said  estate,  vfz.: 
I  Claim  of  T.  J.  M'llllams,  allowed  November  10. 
1880,  for  $200;  claim  of  Dr.  J.  A.  McKee,  al- 
lowed January  2,  1882,  for  f38.62;  claim  of  J. 
W.  Gulick,  allowed  February  1.  1882.  for  f27; 
claim  of  A.  M.  Henkle,  allowed  December  ^1, 
I  1881,  for  $9.75.    (6)  And  he  also  showed  by 
said    exhibit    an    established  Indebtedness 
against  said  estate  of  $2,886.56.    Also,  proved 
that  said  county  court  on  February  27,  1893. 
approved  said  exhibit    (7)  That  on  February 
27.  1803,  said  coimty  court  ordered  said  admin- 
istrator to  sell  the  said  181%  acres  of  land 
herein  sued  for  by  plaintiff,  and  that  on  No- 
vember 11,  1888,  said  court  confirmed  the 
sale  made  by  said  administrator  to  plaintiff  of 
said  184%  acres.    (8)  Plaintiff  then  gave  In 
evidence  the  deed  made  by  said  administrator 
to  him  to  said  land  ondor  aald  wder,— ^eed 
dated  November  18.  1683.    (9)  Plalntur  then 
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«m  la  erldesoa  k  '1>rief  itateaMiit"  by  the 
■dcA  of  the  cooDtj  court  at  Anderatni  county, 
ItxaMt  nnder  hta  hand  and  teal  of  office,  of 
tha  iHOceedings  and  decree  of  nid  comity 
■court  In  the  partition  of  the  estate  of  Jtdin  E. 
CraTOis  between  Hie  heirs  of  said  CraTem, 
gtriag  date  of  lald  decree,  July  21, 1S79;  Mol- 
lle  P.  Fortaon.  Joined  by  her  husband,  B.  F. 
FortMOa,  Barle  EL  CraTens,  and  Gewge  F.  Al- 
fiffd,  admlulstiator  of  J<Ad  E.  Gtarras*  es- 
tate, being  the  parties  to  said  parUtion;  and 
abowlng  that  said  181%  acree  herein  sued  for 
ma  decreed  to  Blarle  EL  OraTens.  Said  brief 
atatement  was  dated  March  11. 1880.  and  filed 
/or  record  and  recorded  In  HIU  county  March 
14.  188Gl  (10)  Defendant  Klrkland  cave.  In 
«Tldeiice  a  def^  made  1^  H.  A.  Halbert  and 
ills  wife,  M.  P.  Halbert,  the  only  surrlTlng 
Mr  at  John  B.  OraTens,  deceased,  to  htan,  duly 
aigaed,  acknowledged,  and  recorded,  dated  No* 
Tember  5,  1880,  and  recorded  In  Hill  county, 
Deoembw  31,  1886,  conreylng  to  him  the 
3and  soed  tor.  (11)  Defendant  Klrkland  also 
prored  that  he  had  actual  peaceable  posses- 
-slon  of  said  land  sued  tor,  cnltivatlng,  enjoy- 
ing, and  using  the  same,  and  regularly  paying 
the  taxes  thereon,  and  claiming  the  same  un- 
der a  deed  duly  registered  for  more  than  fire 
.years  next  before  the  Inatltutbui  of  this  suit 
by  plalntUC;  and  defendant  testified  that  at 
thy  time  he  purchased  said  land  he  believed 
he  was  getting  a  good  Utie  thereto,  and  had 
no  knowledge  of  the  partition  decree  intro- 
-dnced  by  plaintiff,  and  that  so  beileTing.  and 
without  such  Icnowledge,  he  paid  the  value  of 
said  land  for  the  same. 

Leake  Sl  Henry,  Frank  Beeres,  and  Jeff 
Word,  for  plaintiff  In  error.  Tarlton  ft  Mor- 
row, for  defendants  In  error. 

FIXLEY,  C.  J.  (after  stating  the  facts). 
There  is  but  one  assignment  of  error  presented 
to  the  court  In  the  brief  of  counsel.  It  Is  as 
follows:  "The  district  conrt  erred  In  sustain- 
ing the  objection  of  the  defoidants  to  the  Intro- 
-dnctloD  In  evldoice  by  plaintiff  of  the  follow- 
ing Instrumoits,  viz.:  (1)  (3ertified  copy  of  a 
-petltkui  filed  by  Hary  P.  Fortson.  Joined  by 
her  husband.  B.  F.  Fortson,  In  the  county 
•conrt  ct  Dallas  county  on  February  28,  1882, 
In  the  estate  of  Eaile  B.  Cravens,  praying  that 
the  admlnlatratlon  on  said  estate  be  dismissed; 
that  the  appolutment  of  Geoiye  F.  AlfonI  as 
.administrator  be  set  aside,  and  he  removed; 
and  that  all  his  acta  as  such  administrator  be 
■declared  null  and  void.  Certified  copy  of 
-the  Judgment  of  said  county  court  on  said  pe- 
tition, dated  May  22,  1882,  decreeing  that  said 
administration  was  a  nullity;  that  all  orders, 
•etc..  of  said  county  court,  and  all  acts  of  said 
administrator,  were  null  and  void,  etc.  (3) 
Certified  copy  of  appeal  bond  given  by  said 
Alford,  appealing  said  matter  to  the  district 
conrt  of  Dallas  county,  dated,  filed,  and  ap- 
proved June  2. 1882.  (4)  C!ertlfled  copy  of  the 
Judgment  of  said  district  court  on  said  appeal, 
dated  December  12.  1883,  In  which  it  Is  shown 
I  that.  B.  F.  Fortson  having  died,  said  cause 


proceeded  In  the  name  of  Uaiy  P.  Fortson 
alone,  In  which  Judgment  was  rendered  In  fa- 
vor of  said  Alford,  and  established  the  validity 

of  said  administration.  (6)  (Certified  copy  of 
appeal  bcoA  given  by  Mary  P.  Fortson,  appeal- 
ing said  cause  to  the  supreme  court,  filed  and 
approved  December  28,  1688.  (6)  GerUfled 
copy  of  the  Judgment  of  the  supreme  court, 
dated  December  0.  1884,  reversing  said  Judg- 
ment at  the  district  court,  and  remanding  the 
cause  back  for  furUier  inroceedings  In  accOTd- 
ance  with  the  (qdnlon  of  the  court  on  said  ap- 
peal. (7)  Cfftlfied  eo^  of  Ihe  Judgment  of 
Oie  district  court  (said  Mary  P.  Fortson  having 
Intermarried  with  H.  A.  Halbert,  the  cause 
proceeded  In  ^le  name  of  Mary  P.  Halbert  et 
bL),  dated  April  8,  1886,  adjudging  that  the 
county  court  of  Dallas  county  did  not  have 
Jurisdiction  to  grant  siUd  administration,  and 
declaring  the  same  null  and  void.  (8)  Certi- 
fied copy  of  the  appeal  bond  glvoi  said  Al- 
ford, appealing  said  cause  to  the  supreme 
court.  aK>roved  and  filed  May  8,  1886.  (9> 
Certlfled  copy  of  the  Judgment  of  the  supreme 
court  on  said  appeal,  dated  June  18,  1888,  re- 
veraing  said  Judgment  of  the  district  court, 
and  dismissing  the  cause  of  M.  P.  and  H.  A. 
Halbert,  and  ordering  sald-Judgmmt  certified 
below  tor  observance.  (10)  The  certified  cavf 
of  the  mandate  of  the  supreme  court  on  said 
Judgment  to  the  district  court,  ordering  It  to 
observe  the  Jndgmoit  of  said  court,  dated  Au- 
gust 16, 1880,  filed  in  district  court  August  17. 
1889.  (11)  The  certified  «^y  of  the  Judgment 
of  the  district  court  In  said  cause,  dated  Feb- 
ruary 15,  1880,  decreeing  that  said  Halberts 
take  nothing  their  suit,  that  said  adminis- 
tration be  sustained,  and  that  the  Judgment 
be  certified  to  the  county  court  of  Dallas  coun- 
ty, with  Instructions  to  proceed  In  said  admin- 
istration,—and  refusing  to  permit  i^ntlff  to 
use  the  same  In  evidence  (all  of  which  Is 
shown  In  pbUntiff's  bill  of  exertions  Na  8). 
t)ecau8e  it  was  admissible  for  plalntlfl,  in  re- 
ply to  defendants*  plea  qt  the  statutes  of  lim- 
itations, to  prove  that  from  1882,  continuously 
to  1880.  lltigaUon  as  to  the  validity,  llffe.  and 
existence  of  said  adminlstratloi  was  pending; 
the  said  defendant  havhig  purchased  from  the 
heir.  M.  P.  Halbert,  during  the  pendency  of 
said  litigation." 

It  is  Insisted  that  the  statute  of  limitations 
does  not  run  under  such  conditions  as  were 
proposed  to  be  shown  by  the  rejected  evi- 
dence. It  is  fully  and  unreservedly  admit- 
ted that  limitations  did  run  against  the  ad- 
ministrator of  the  estate  of  Earle  E.  Cra- 
vens, deceased,  unless  the  operation  of  the 
statute  was  suspended  by  the  proceedings 
attempted  to  be  shown  in  evidence.  In  oth- 
er words,  It  Is  not  denied  or  doubted  that 
limitations  run  against  administrators  of  es- 
tates, as  a  general  rule,  but  the  contention  is 
that  such  rlrenmstanoes  as  are  disclospd  by 
the  evidence  in  question  suspend  the  opera- 
tion of  the  statute.  In  the  case  of  Robb  v. 
Henry,  40  S.  W.  1047.  this  court  considered 
the  question  of  limitations  against  the  ad- 
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mlnlatnitor  daring  the  period  here  Inrolved. 
We  hftd  before  us  tiie  same  facts  now  pre- 
■ented  on  the  Issue  of  limitation,  and  we 
held  In  that  case  that  the  title  claimed 
through  the  administration  was  barred  by 
Umlta;Uon8  of  five  years.  This  holding  nec- 
essarily embraced  the  proposition  that  the 
'  Btatnte  of  limitations  was  operative  against 
the  administrator  during  the  period  now  in 
question,  and,  as  the  facts  here  urged  as 
sufficient  to  suspend  the  operation  of  the 
statute  were  before  us  in  that  case,  the  de- 
cision there  rendered  must  be  regarded  as 
holding  that  such  facts  did  not  suspend  the 
operation  of  the  statute  of  limitations.  As 
this  is  the  only  question  now  presented  in 
this  case,  it  would  seem  to  be  sufficient  to 
base  our  present  decision  upon  that  rendered 
In  Robb  T.  Henry,  especially  in  view  of  the 
fact  that  a  writ  of  error  was  applied  for  in 
that  case  upon  the  Identical  proposition  here 
ui^ed,  and  It  was  refused  by  our  supreme 
court  But  In  deference  to  the  distinguished 
counsel  who  urges  that  a  mistaken  rlew  ha^ 
been  taken  of  the  question,  and  Insists  upon 
this  court  correcting  the  mistake,  we  hare 
again  carefully  considered  the  proposition.  In 
the  light  of  the  authorities  cited,  and  all 
other  pertinent  authorities  accesslUe  to  ns. 
In  the  Bobb  Case  there  is  no  discussion  of 
the  particular  proposition  here  so  earnestly 
Insisted  upon  by  counsel.  In  that  case  the 
legal  proposition  was  merely  announced, 
that  the  statute  of  limitations  will  run 
against  administrators,  and  the  general  con- 
clusion was  pronounced  upon  the  •facts,  that 
limitation  bad  run  In  that  case,  and  barred 
the  title  claimed  through  the  administrator. 
As  we  did  not  In  that  case  express  our  Tlews 
upon  the  special  contention  here  made,  we 
shall  cheerfully  do  so  In  this  opinion. 

The  theory  of  counsel  Is  that  the  adminis- 
tration was  Interrupted,  and  the  administra- 
tor prevented  from  protecting  his  possession 
of  the  land,  by  proceedings  In  court  Institut- 
ed  and  carried  on  by  the  heir  of  the  dece- 
dent, under  whom  defendant  in  error  holds 
by  a  purchase  made  pending  such  proceed- 
ings, and  for  this  reason  the  statute  of  lim- 
itations did  not  run  against  the  administra- 
tor. It  was  shown  that  the  administration 
was  granted  upon  the  estate  in  ISSO,  and  It 
was  offered  to  be  proven  that  In  1882  Mary 
P.  Fortson,  the  only  heir,  filed  a  suit  In  the 
court  wherein  the  administration  was  pend- 
ing, attacking  the  validity  of  the  administra- 
tion, and  seeking  to  have  it  declared  null  and 
void,  and  the  administrator  dismissed,  and 
that  this  litigation  over  the  validity  of  the 
administration  lasted  until  June,  1889,  when 
It  finally  terminated  in  favor  of  the  admin- 
istrator. This  state  of  facts  Is,  of  course, 
not  to  be  found  among  the  expressed  excep- 
tions to  the  operation  of  the  statute  of  lim- 
itations. Rev.  St  1895,  art  3352.  But  it  Is 
contended,  as  we  understand  the  theory  of 
counsel,  that  it  la  a  primary  principle  of  the 
law  of  Ilmltatlona  that,  until  then  la  aome 


one  legally  competent  to  sue  upon  Ike  cavw 
of  action  claimed  to  be  barred,  limitation 
does  not  run;  and  if  the  person  legall}  en- 
titled to  sue  be  prevented  from  doing  bo  1^ 
proceedings  in  court  Instituted  by  the  person 
claiming  the  benefit  of  the  statute,  or  those 
from  whom  he  purchased  pending  such  pro- 
ceedings, this  would  constitute  an  equitable 
exception  to  the  operation  of  the  statute, 
which  our  courts  should  recognize  and  oi- 
force.  The  authorities  on  this  subject  are 
not  by  any  means  unlfwm.  llie  doctrine  that 
implied  and  equitable  exceptiona,  which  the 
legislature  has  not  expressed  In  the  atatnte, 
are  to  be  Ingrafted  by  the  courts  on  statutes 
oi!  limitation,  has  been  repudiated  by  courts 
of  good  repute,  and  authors  of  high  stand- 
ing. See  note  b,  find.  Interp.  St  p.  18,  f  9. 
<Atiag  Sedgw.  St  &  Const  Law,  p.  277;  De- 
aler T.  Ellis,  28  Miss.  730;  HcTver  T.  Bagan, 
2  Wheat.  25;  Allen  v.  Miller,  17  Wend.  202. 
But  It  is  unnecessary  to  go  into  the  reasons 
and  principles  which  should  form  the  basis 
for  determining  the  true  doctrine  which 
ahould  be  declared  along  ttiia  line.  It  ia  suf- 
fldoit  for  ns  to  aay  that  the  supreme  court 
of  our  state  has  clearly  recognized  and  en- 
forced the  principle  that  where  one  is  re- 
strained by  process  of  court  from  sning  up- 
on his  cause  of  action,  limitations  do  not 
run  against  him  while  so  restrained.  Id 
WlUlama  v.  Pouns,  48  Tex.  146,  It  is  aald: 
"It  Is  well  settled  that  when  a  party  is  en- 
Joined  from  bringing  suit  upon  a  note,  that 
such  Injunction  suspends  the  statute  of  lim- 
itations during  the  time  that  It  continues  In 
force.  Hl^,  Inj.  |  20.  We  think  the  like 
rule  ahould  apply  when  It  is  not  the  bring- 
ing of  a  suit  upon  the  note  which  is  en- 
Joined,  but  the  raiforcement  of  the  contract 
given  to  secure  Its  payment  And  which, 
though  valid  and  binding,  could  not  aside 
from  the  Injunction,  be  enforced  suit  be- 
cause it  embraced  the  homestead  of  appe- 
lant" In  the  late  case  of  Davis  v.  Andrews 
(Tex.  Sup.)  30  S.  W.  432,  Mr.  Denman,  A.  J., 
discusses  this  subject  at  length.  The  plea 
of  the  Btatute  of  Ilmltatlona  vras  austained  In 
that  case  upon  the  ground  that  the  party 
against  whom  it  was  pleaded  had  not  beea 
prevented  by  the  process  of  the  courts  from 
suing  upon  his  cause  of  action.  Tbe  opinion 
recognizes  the  equitable  exceptions  above* 
stated,  in  this  language:  "It  seema  to  be  a 
well-established  rule  In  equity,  however, 
that  where  a  defendant  has  procured  the  is- 
suance of  an  Injunction  restraining  the  pros- 
ecution or  the  bringing  of  a  suit  on  a  claim, 
he  will  not  after  the  dissolution  of  the  In- 
junction, be  permitted  to  avail  himself,  on 
the  plea  of  limitation,  of  the  period  of  time 
during  which  the  injunction  was  In  force, 
provided  the  plaintiff  has  not  been  guilty  of 
laches."  The  principle  underlying  tbe  doe- 
trine,  and  the  extent  to  which  It  should  go, 
are  Indicated  In  tbe  following  portion  of  the- 
opinion:  **An  examination  of  tbe  aboT«  caa* 
ea  will  dladoae  the  fact  that  tlw  relief  grant- 
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ed  was  confined  to  cases  where  (1)  the  orlgl- 
aal  proceeding  in  equity  bad  prevented  plain- 
tiff from  bringing  or  prosecuting  the  very 
claim  to  which  defendant  seelis  to  Interpose 
the  defense  of  limitation;  and  (2)  plaintiff 
was  not  guilty  of  laches  in  proceeding  to  en- 
force his  rights.  The  doctrine  is  based  up- 
oii  the  principle  declared  in  2  Cas.  Ch.  217, 
abOTe  cited,— that  the  act  of  the  conrt  shall 
do  no  prejudice,*  and  is  confined  to  relief 
against  such  acts."  In  the  case  of  Bowen 
V.  Clymer,  24  O.  C.  A.  446,  79  Fed.  54,  the 
United  States  circuit  court  of  appeals  held, 
under  the  same  state  of  facts  here  under 
consideration,  that  the  statute  of  limitations 
did  not  run  against  the  administrator  of  the 
estate  of  Barle  B.  Grarens,  deceased.  The 
decision  seems  to  be  put  npon  the  ground 
that  the  purchaser  from  the  heir  must  have 
taken  notice  of  the  litigation  between  the 
heir  and  the  administrator  InvolTlng  the  va- 
lidity of  the  administration,  and  that  with  | 
such  knowledge  his  possession  could  not 
have  been  peaceable.  Article  3348,  ReT.  St. 
1896,  defines  "peaceable  possession"  so  that 
we  cannot  be  left  in  doubt  as  to  the  mean- 
ing of  the  term.  The  article  reads,  "Peace- 
able possession,  within  the  meaning  of  this  j 
chapter,  is  such  as  Is  continuous  and  not  In>  I 
termpted  by  adverse  suit  to  recover  the  es- 
tate." TTnder  the  meaning  of  the  term 
"peaceable  possession,"  as  defined  by  the 
statute,  such  possession  was  shown  in  this 
case  as  a  basis  of  limitation.  The  posses-  ! 
slon  was  continuous,  and  It  was  not  inter- 
rupted by  any  suit  for  the  land.  The  suit 
pending  when  the  land  was  bought  by  de- 
fendant in  error  from  the  heir,  Mrs.  Fortson, 
was  a  suit  by  Mrs.  Fortson,  attacking  the 
validity  of  the  administration,  and  was  not 
adverse  to  her  vendee.  Such  a  suit  could 
not  have  been  more  unfriendly  to  the  Inter- 
ests of  her  vendee  than  the  pendency  of  the 
administration  without  such  snlt,  because.  If 
the  suit  resulted  adversely,  it  would  only 
continue  the  administration;  and  we  have 
already  seen  that  limitations  would  ordinari- 
ly run  against  the  administrator  and  the  es- 
tate he  represents.  We  cannot  agree  to  the 
principles  upon  which  the  United  States  cir- 
cuit court  based  Its  decision.  We  are  of 
opinion  that  the  facts  sought  to  be  shown 
In  the  evidence  do  not  show  that  the  admln- 
tfttrator  was  prevented  by  proceedings  In 
court  from  protecting  his  possession  of  the 
land  involved  in  the  suit.  The  proceedings 
Instituted  in  the  county  court,  wherein  the 
administration  had  been  granted  two  years 
previous,  and  In  which  the  administrator  had 
duly  qualified,  did  not  prevent  the  adminis- 
trator from  taking  legal  steps  to  protect  the 
possession  already  acquired  under  such  ad- 
ministration. His  capacity  as  administra- 
tor might  have  been  questioned  in  a  suit  in- 
stituted by  him  to  recover  the  land,  bat  the 
question  of  bis  right  to  obtain  and  continue 
tbe  administration  could  not  have  been  col- 
laterally brought  In  question.  The  fact  that 
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he  was  administrator  could  have  been  ques- 
tioned, but  beyond  the  decree  granting  the 
administration,  and  appointing  him  as  ad- 
ministrator, the  Inquiry  could  not  extend. 
His  power  and  authority  as  administrator, 
derived  from  the  order  of  appointment,  and 
his  qualification  thereunder  in  1880,  were 
not  aulUfled  or  suspended  during  the  pend- 
ency of  the  litigation  to  overthrow  the  ad- 
ministration. Having  been  duly  vested  with 
the  power  and  authority  of  administration, 
such  power  and  authority  would  continue  in 
him  until  abrogated  by  a  final  Judgment  of  a 
court  of  competent  Jurisdiction,  terminating 
the  litigation  over  the  matter.  The  fact  that 
the  administration  was  adjudged  void,  and 
the  administrator  dismissed,  by  a  Judgment 
rendered  during  these  proceedings,  whlcb 
was  appealed  from  by  the  administrator,  did 
not  have  the  effect  to  annul  or  suspend  his- 
functions  as  administrator  pending  the  ap- 
peal. There  was  no  such  finality  in  such  a 
judgment  as  would  prevent  him  from  exer- 
cising his  powers  as  administrator.  The 
Judgment  finally  terminating  the  litigation, 
alone,  could  have  that  effect,  flallway  Co.  v. 
Jackson,  SB  Tex.  605,  22  S.  W.  1030.  Wltb 
the  principles  announced  as  a  basis.  It  is  our 
opinion  that  the  facts  offered  to  be  proved 
would  not  have  been  a  sufflcl^t  answer  to  the 
plea  of  limitations.  We  are  still  of  the  opin- 
ion that  a  correct  result  was  reached  in  the 
Robb  Case,  and  we  have  taken  this  oppor- 
tunity to  express  the  reasons  upon  which 

our  decision  was  based.    Judgment  afllrmed. 
• 

On  Rehearing. 
(Dee.  4,  1887.) 
We  have  thoroughly  considered  the  quet- 
tlons  involved  In  this  case,  and  see  no  reason 
to  change  the  disposition  we  have  heretofore 
made  of  it  The  motion  for  rehearing  will 
therefore  be  overruled.  Counsel  for  the  mo- 
tion say  that,  in  the  opinion  rendered,  the 
court  does  not  express  Its  views  upon  the 
proposition  urged  by  them,  that  the  doctrine 
of  Us  pendens  applies  to  the  pnrohase  of  the 
land  from  the  heir  during  the  pendency  of 
the  litigation  between  such  heir  and  the  ad- 
ministrator, and  th^  ask  us  to  give  a  reason- 
why  the  principle  does  not  apply.  In  our 
Judgment,  lis  pendens  has  no  application  Iv 
this  case.  Neither  the  title  nor  the  posses- 
sion to  the  tract  of  land  here  In  question  was 
involved  In  the  lltlgatioQ  between  the  heir  and 
the  administrator.  The  Issue  Involved  in  that 
litigation  was  whether  the  administration  np' 
on  the  estate  of  Earle  Cravens  should  )x 
cated  and  annulled  because  of  alleged  Irr^o- 
larlties  and  fraud.  Of  course,  If  the  litigation 
had  resulted  In  vacating  the  administration 
the  administrator  would  have  ceased  to  have 
the  legal  right  to  the  possession  and  control 
of  the  property  generally  belonging  to  the  es- 
tate of  Earle  Cravens,  deceased.  In  other 
words,  the  contest  was  over  the  Issue  wheth* 
a*  Alford  should  continue  to  exercise  the  func- 
tions of  administrator  (tf  the  estate  ot  Xarle 
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Cravens,  deceased,  and  there  was  nothing  In 
Oie  proceedings  directly  Involving  the  title  or 
possession  to  this  tract  of  land.  Any  Judg- 
ment which  could  have  been  rendered  In  such 
proceedings  would  not  have  concluded  the  Is- 
sue of  title  or  possession  to  the  particular  land 
In  controversy.  Counsel  quote  this  definitiMi 
of  the  doctrine  of  Us  pendens:  "The  underly- 
ing If  not  the  sole  object  of  the  maxim, 
'Pendente  lite  nihil  innovetur,'  Is  to  keep  the 
subject  of  the  suit,  or  res,  within  the  power 
of  the  court  until  the  Judgment  or  decree  abaU 
be  entered,  and  thus  to  make  it  possitde  for 
courts  of  Justice  to  give  effect  to  their  Judg- 
ments and  decrees.  The  necessity  of  the  rule 
for  this  purpose  is  manifest,  and  Its  enforce- 
ment imperative."  13  Am.  &,  Eng.  Enc.  Law. 
p.  70.  We  agree  that  this  gives  a  correct 
general  Idea  of  the  doctrine.  The  doctrine  is 
said  to  arise  out  of  necessity,  and  is  con- 
structive notice  to  the  world  of  the  issues  In- 
volved in  pending  litigation;  and  he  that  pur- 
chases property  which  is  the  subject  of  the  lit- 
igation, from  one  of  the  parties  litigant,  takes 
title  subject  to  the  Judgment  w^hicb  may  be 
therein  rendered.  The  property  so  purchased 
must  be  the  subject  of  the  controversy  to  be 
settled  by  the  suit,  and  it  will  not  do  that  a 
collateral  question  only  is  involved,  which 
may  ultimately  affect  the  title  of  the  party 
litigant  to  the  property  purchased,  in  Hoff- 
man V.  Blume,  64  Tex.  335,  336,  it  was  held 
tliat  the  pendency  of  an  action  of  forcible  de> 
talner  did  not  give  notice  to  a  purchaser  of 
the  land  from  the  plaintiff  In  the  action,  during 
Its  pendency,  of  the  defendant's  claim  of  title 
to  the  property.  In  Russell  v.  Klrktoldge,  62 
Tex.  459,  it  is  said:  "It  la  urged  that  the 
pendency  of  this  suit  was  notice  to  Weaver 
at  the  time  of  his  purchase.  This  view,  we 
think,  cannot  be  sustained.  Lis  pendens  Is 
bat  constructive  notice,  and,  to  make  it  avail- 
able, we  may  say.  as  was  well  said  In  Lewis 
V.  Mew,  1  Strob.  Eq.  183,  'that  the  specific 
property  must  be  so  pointed  out  by  the  pro- 
ceedings as  to  warn  the  whole  world  that  they 
meddle  with  It  at  their  perlL  This  to  neces- 
flary  to  Justice,  for  as  liberty  to  very  much, 
though  necessarily.  Invaded  executing  a 
decree  over  a  party's  head,  without  allowing 
him  even  a  hearing,  it  is  bat  fair  to  grant  him 
the  means  of  Informing  himself  when  be  to  In 
a  likely  way  of  getting  into  such  danger.' 
The  following  cases  are  to  the  same  effect: 
Griffith  V.  Griffith,  1  Hoff.  Ch.  160;  Bd- 
mons  V.  Croishaw,  1  McOord,  Eq.  204."  Mo- 
tion for  rehearing  oTraniled. 


McTEER  V.  YOUNG. 
(Court  of  Civil  Appeals  of  Texas.    Ian.  8^ 

1808.) 

LlNULORO  AKD    TbNANT  —  DiBTRBSS  —  UnJCSTLT 

SciiTO  OUT  Warrant — Damaobs. 
Rev.  St.  1895,  arts.  3241-3243,  require  the 
afBdavit  for  difltress  to  state  that  the  amount 
sued  for  is  for  rent  or  advances,  and  the  execu- 
tion of  a  Iwnd  conditioned  for  payment  of  dam- 


ages sastalned,  in  rase  such  warrant  has  bem 

'illegaUy  and  unjustly"  saed  out;  that  the  war- 
rant shall  command  the  officer  to  seize  defend- 
ant's property,  "or  so  much  thereof  as  will  sat- 
isfy demaod";  and  that  the  officer  shall  aeise 
tffoperty  sufficient  in  value  to  satisfy  the  debt 
and  costs.  Hdd,  that  a  distress  wairant  is  **uii- 
Jnstly,"  and  not  *H]legaIly,"  sued  out,  where  It  to 
for  an  amount  largely  in  excess  of  the  sum  due, 
and  defendant  is  eotitled  to  such  damages  only 
as  are  caused  by  the  oppressive  use  of  the  wriL 

Appeal  from  Jotanaon  comity  ooort;  F.  K. 
Adams,  Judge. 

Action  by  J.  T.  McTeer  against  Mrs.  B.  L. 
Young  for  rent,  in  which  plaintiff  sued  out  a 
dtotrees  warrant,  and  defoidant  filed  a  plea 
of  recwventlon  for  damages.  From  a  Judg- 
meet  in  favor  of  defendant  on  her  plea,  plaintiff 
apiiealed,  and  the  Judgment  was  afflrmed, 
without  written  oplnltHi.  Plaintiff  mom  for 
a  rehearing.  Motlou  granted,  Judgment  re- 
versed, and  cause  remanded. 

J.  D.  Gannlngham,  Cor  appdlast  Ptdndex- 
ter  *  Padelford,  for  appellee. 

On  Motion  for  Rehearing. 

FXNLEY,  G.  J.  Thto  to  a  dtotress  pnceed- 
Ing  and  recouventkui  for  damages.  In  the 
month  of  Deconber,  188B,  B.  L.  YouBS  »• 
tmH  Into  a  rmtal  conttaet  with  pUfaitlff, 
whmt^  be  rented  100  acm  of  land  In  Jotan- 
son  county  from  plaintiff  for  the  year  1890. 
He  agreed  to  pay  92.2B  par  acre  for  the  land, 
aggr^^tlng  f22S.  B.  L.  Yonng  waa  plaintiff's 
toiant  during  the  year  1896,  and  was  doe  a 
balance  on  rent  amounting  to  fl20.  He  exe- 
cuted a  note  embracing  the  rent  to  become  due 
on  November  1,  1896,  asd  Uie  balance  due 
for  1895.  aggregating  fStf.  Young  sublet  22 
acres  of  thto  land  for  the  year  1896  to  his 
wUte'a  broOier.  one  HcBea,  for  ^.2Q  pet  acre, 
aggregating  $49.0a  B.  U  Young  was  in  pos- 
session of  the  land  as  plaintiff's  tenaiU  aa 
March  2,  1896,  at  which  time  he  died.  At 
the  time  of  hto  death  be  had  done  nothing 
towards  cidtlTating  the  land  <a  pr^ring  it 
for  cidttTatlon.  McRea  cultivated  the  22  acres 
of  land,  and  before  the  Institution  of  thto  snit 
he  settled  for  the  roit  with  ttie  plaintiff,  giv- 
ing hto  note  for  yi9.50,  which  was  paid  be- 
fore the  trial.  Mrs.  Young,  surviving  wife  of 
B.  L,  Toong.  remained  upon  tlie  place  after 
her  husband's  death,  and  one  bw  brothers 
and  her  ctaUdroi  cultivated  the  balance  of  the 
100  acres  originally  rokted  1^  her  husband. 
Her  brother  managed  the  farm  for  her,  and 
raised  a  crap  of  cotton  and  cool  The  wife 
made  no  agreement  whatever  with  ptoiniiff 
after  the  death  of  her  husband,  and  in  no 
manner  assumed  the  payment  of  the  $345  note 
executed  by  the  husband.  On  September  12, 
1896,  plaintiff  filed  hto  affidavit  and  bond  for 
dtotress  warrant  against  Mrs.  B.  L.  Youi^, 
stating  that  she  was  due  bim  for  rent  for  the 
year  1896  the  sum  of  $315.  and  attorney's  fees 
of  10  per  cent.,  and  that  she  had  removed  and 
had  peamltted  to  be  removed  from  the  rented 
premises  a  part  of  the  agricultural  products 
raised  vjftax  soch  premises,  wlthoat  hto  consent 
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The  writ  waa  lamed,  and  all  of  the  crop  nUud 
by  tbe  defendant  <m  said  land  waa  seized  un- 
der Uie  writ  At  the  time  the  writ  waa  soed 
ont  a  part  of  the  cotton  had  been  gathered  and 
carried  to  a  gin  off  of  tbe  premises,  there  be- 
iBg  no  gin  (m  the  place,  to  be  prepared  for 
market  No  demand  had  been  made  upon 
Vn.  Yonns  for  p^ment,  and  nothing  what- 
ever Bald  to  ber  In  regard  to  the  .writ.  Tbe 
value  of  the  crop  at  tbe  time'  of  Oie  selzaie 
waa  abont  fSSO.  Upon  the  trial  tbe  iriahitlff 
obtained  Judgment  for  9175  as  bis  rmt  and 
the  inqperty  stiaed  waa  applied  to  Its  payment 
The  defendant  obtained  Judgmttit  fmr  9365 
damages  upon  her  plea  of  lecoaTentkm  for  the 
all^^  ni^l  and  unjust  suing  ont  of  the  dis- 
tress warrant  From  this  Judgment  the  plain- 
tiff appeals. 

Ttue  charge  of  tbe  court  In  effect,  Instructed 
the  verdict  rendered,  leaving  discretion  as  to 
the  ascertalnmoit  of  tbe  value  of  the  pnqp- 
fvty  seised  uiuSer  the  dlstreas  warrant  At  a 
former  day  of  thia  term  we  affirmed  the  Judg- 
ment of  tbe  court  below,  raiderlng  no  writ- 
ten opinion,  save  a  brief  statement  of  the 
jpnunds  of  affirmance  Indorsed  npcn  the  rec- 
ord. We  hdd  that  there  were  orors  com* 
mltted  apm  the  trial,  but  that  It  i^peared 
that  the  writ  was  Clegally  and  unjustly  sued 
■out  and,  as  the  amount  of  damages  awarded 
the  defendant  did  not  exceed  tbe  value  of  the 
property  seized,  after  deducting  9176  for  rent, 
that  the  errors  were  harmless.  The  theory 
nptui  wUdi  we  based  tbe  condualon  that  the 
dlstreSB  warrant  waa  Ill^ally  sued  out  was 
that  the  amount  stated  In  the  affidavit  as  due 
for  rent  was  grossly  exoesslve,  embracing 
■deijt»  of  the  husband  not  due  for  rents  for 
the  year  18B8,  and  for  the  payment  of  which 
Mrs.  Young  waa  not  legally  llaUe.  The  evi- 
dence attdoslrety,  and  wMhont  controversy, 
showed  ^t  Mra.  Young  never  aainmed,  d- 
ther  expressly  or  by  ImplleatkHi,  the  payment 
of  the  9545  note  gtvmi  by  her  husband  to 
plaintiff,  and  ahe  was  fharefnre  not  bound 
upon  It  Mra.  Young  went  Into  poaseaslon  of 
the  land,  with  her  husband  as  tenant  under  a 
rental  contract  to  pay  to  plaintiff  ^26  per 
a«!re  ftv  the  100  acrea.  Twenty-two  acrea  of 
aaU  land  waa  sublet  by  iMr  husband  to  Mc- 
Rea  for  92.26  per  acre,  and  idalatlff  recognised 
MdEtea  aa  taunt  1^  taking  hia  note  for  the 
amonnt  before  tbe  instltutkni  of  this  suit  And 
receiving  payment  before  ^  trial.  Mrs. 
Yonng  remained  upon  and  cultivated  the  78 
acres  ranalnlng,  knowing  that  ber  buMiand 
bad  rented  It  from  plaintiff,  and  tiierehy  the 
rdatlon'of  landlord  and  tenant  was  created  be- 
tween them,  and  ahe  became  Impliedly  bound 
for  tbe  rent  of  tbe  land  occupied  and  used  by 
her.  The  relation  of  tenancy  exlsUng.  the 
rent  charge  being  unpaid,  and  a  legal  basis 
for  the  Issuance  of  tbe  writ  being  shown  In 
the  removal  of  a  part  of  the  agricultural  ivod- 
ncts  from  the  rented  premises  without  the 
consent  of  the  landlord,  the  distress  warrant 
mlj^t  have  legally  Issued  for  the  rent  really 
and  actually  owing  for  the  land.   An  e^iresa 


contract  of  tenancy  la  not  essential  to  the  cre- 
ation of  the  relation  ctf  landlord  and  tenant;  It 
may  be  Implied  from  the  acta  of  the  parties 
and  the  drcumstances  attending  such  acta.  1 
TayL  Land!.  &  Ten.  (8th  Ed.)  H  lA-22.  Be- 
sides, tbe  evidence  fully  shows  that  Mrs. 
Yoimg  occupied  the  land  with  tbe  expectation 
and  Intentkm  of  payfng  rent  at  the  rate  ot 
92.2S  per  acre,  as  agreed  to  1^  her  husband, 
and  she  dearly  became  bound  as  taunt  for 
9175  rent  upon  tbe  78  acres  uaed  by  her;  but 
she  did  not  become  UaUe  for  any  more  than 
that  sum. 

Was  the  writ  Illegally  sued  out  by  reaaon  at 
the  fact  that  It  waa  aued  out  for  9346,  hi  which 
sum  there  waa  embraced  $170  for  which  she 
waa  not  bound,  and  which  did  not  repreaent 
rents  due  on  the  land  for  the  year  1680?  This 
Is  the  vital  and  nmtrolUi^  question  Involved  In 
the  esse.  In  Stiff  v.  Fisher,  85  Tex.  668,  2S 
8.  W.  677,  It  waa  held  that  an  attachment  sued 
out  upon  ttM  ground  that  the  money  sued  for 
waa  obtained  under  false  pretenaes,  when  In 
fart  only  a  part  of  the  money  was  so  obtained, 
waa  wrongfully  sued  out  In  2  Tafl.  UmdL 
ft  Ten.  I  780,  It  la  said:  'The  ancient  statute 
of  Mariebrldge  (62  Hen.  m.  c.  4),  which  forma 
tiie  basla  of  all  subsequent  leglslatkm  on  this 
subject  hotti  In  England  and  America,  enacta: 
'Distress  shall  be  reasonable,  and  not  too  great; 
and  they  that  take  unreasonable  and  undue 
dlstresaea  shall  be  grievously  amerced,  for  Ow 
exceas  of  such  distress.*  The  remedy  tbr  a 
party  aggrieved  under  this  statute  is  by  an  ac- 
tion on  tbe  ease,  and  not  In  trover,  trequss,  or 
r^evln.  To  enable  a  party  to  maintain  an 
action  for  taking  an  unreasonaMe  or  ooesslre 
distress.  It  Is  not  nscessaiy  that  «EpresB  malice 
ahould  be  shown;  It  Is  sufficient  If  the  goods 
taken  appear  to  be  greats  dlsproportloned  to 
tbe  amount  ot  rent  due.  But  It  la  not  eveay 
trifling  excess  that  will  render  the  landlord  lia- 
ble to  this  action;  for  where  there  la  but  one 
thing  on  the  premises  whidi  can  be  taken,  ao 
that  the  landlord  must  either  take  It  or  go 
without  his  distress,  an  action  win  not  lie,  al- 
though the  value  of  0ie  thing  taken  greatly  ex- 
ceeds tbe  amount  <a  tbe  rmt  due."  It  waa 
held  t^  the  supreme  court  ot  Penn^lvanla  in 
McElroy  V.  Dice,  17  Fa.  St  168,  that  tiie  land- 
lord waa  liable  In  damages,  without  proof  of 
malice,  for  distraining  for  more  rent  than  was 
owing.  Our  statute  directs  that  the  warrants 
shall  command  the  officer  to  "seize  the  prop- 
erty of  the  defendant,  or  so  much  thereof  aa 
will  aatlafy  the  demand.**  aev.  St  1896.  art 
3242.  The  artlde  next  following  (article 
3243)  declares  It  to  be  the  duty  ot  the  officer 
to  aeSxe  property  snffldent  In  value  to  aatisfy 
the  debt  and  costa.  Article  3211  requires  that 
tbe  affidavit  for  the  writ  ahall  state  that  tbe 
amount  sued  fiir  Is  fW  rent  or  advances.  It 
Is  clear  that  the  law  oontemplatea  lhat  no  more 
property  ahall  be  seized  und»  tiie  distress  war- 
rant than  la  reasonably  requisite  to  satisfy  the 
debt  tm  which  the  landlord'a  lien  exists  and 
the  costs  of  the  proceedings.  Tbe  amonnt  Is 
stated  In  flie  writ,and  in  tills  statenoent  the  offl- 
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eex  lasiilng  ttie  writ  la  guided  by  tbe  affidavit 
for  tbe  writ,  or  writing  signed  tbe  defoidant, 
ahowlng  the  amount  to  be  doe  for  rent  Tlie  c^- 
cer  levying  the  writ  la,  oi  course,  ^emed  by 
the  statouentof  tbe  amount  of  tbe  debtcontaln- 
ed  In  the  wrttwblcb  he  Is  called  upon  to  execnte. 
It  must  be  true,  then,  that  It  the  plalnUfl  ob- 
tains the  isstiance  of  the  distress  warrant  Cor 
an  amount  of  rent  largely  In  excess  of  the  roit 
which  Is  actually  owing  to  him  the  defend* 
ant,  and  tbsnlbj  causes  tbe  selsnre  of  an  ex- 
cesslTe  amount  of  property,  ha  has  abused  hla 
atatut(ny  privilege  and  die  proceaa  of  the 
court,  and  becomes  guilty  of  unnecessary  and 
unlawful  oppression  upon  the  defmdant  If 
this  pn^osltton  be  well  founded.  It  la  ctear 
that  the  defoidant  should  have  an  adequate 
remedy  afforded  him  fte  the  wrong  <iifl<ph«rf. 
To  determine  exactly  tbe  chamcter  of  the  rem- 
edy to  be  resorted  to  InTcdvea  some  difficulty. 
Stare  w«  hare  a  case  where  the  relation  of 
landlord  and  tenant  exists,  whoe  there  la  mon- 
owing  for  the  rent  of  the  land,  and  whrae 
the  removal  of  a  jiart  of  the  agiicnltaral  prod- 
ucts from  the  roited  premises,  i^tthout  the  con- 
sent of  tbe  lanfflord,  furnished  the  statutory 
ground  fbr  the  lasuance  of  the  writ  Bev.  St 
1885.  art  8289.  The  only  wrong  committed 
was  obtaining  toe  writ  for  an  ezceaalve  sum, 
and  thereby  cauaing  an  excessive  aelaure. 
Does  the  ctunmlaskm  of  this  wrong  raider  the 
suing  out  of  the  writ  Ul^al  and  unjoat?  Bev. 
St  1886k  art.  3241,  requires  the  execution  ai 
bond,  with  sureties,  conditioned  "that  the  pbln- 
tlfl  will  pay  the  defendant  such  damages  aa  he 
may  sustain  In  case  sndi  warrant  has  been 
Illegally  and  unjustly  sued  out"  In  Slay  v. 
MUton,  64  Tex.  426,  our  siqirenie  oomt  says: 
"It  has  been  held  that  these  two  words,  llle- 
gally*  and  'unjustly,'  do  not  mean  the  aame 
thing,  and  that  they  must  both  be  found  In  the 
bond,  or  the  warrant  will  be  quashed.  Big- 
gins V.  Ford  (Austin  term.  1882)  1  Iaw  Bev. 
864.  It  Is  theretoTQ  only  when  the  warrant 
has  been  both  lllegallj  and  unjustly  sued  out 
that  the  defendant  can  recover  upon  the  bond. 
Ftewellen  v.  Pace.  2  Law  Bev.  363.  And  llie 
ruling  would  probably  be  tbe  same  upon  bis 
plea  In  leconventlon.  But  If  the  account  be 
due,  the  suing  out  would  not  be  Illegal;  and 
no  matter  how  grossly  unjust  It  might  be,  or 
bow  utterly  raluous  to  the  tenant,  he  would  be 
without  remedy,  as  tbe  law  now  stands."  In 
the  Rlgglns  Case,  cited  by  the  court,  this  Is  said 
In  regard  to  the  terms  "Illegally"  and  "unjust- 
ly": "'Illegally*  and  •unjustly'  are  not  con- 
vertible terms.  They  are  not  synonymouB.  In 
a  legal  sense.  Mr.  Bonvler  defines  'Illegally* 
to  mean  'contrary  to  law,'  and  'unjustly'  as 
that  which  Is  against  the  established  law;  that 
which  Is  opposed  to  a  law  which  Is  tbe  teat  of 
right  and  wrong.*  Under  our  statute,  when  an 
amount  due  Is  for  rent,  the  creditor  has  the 
legal  right  to  sue  out  a  distress  warrant.  But 
suppose  that  the  debtor  bad  an  abundance  of 
property  out  of  which  the  debt  could  be  made, 
and  the  creditor  should  resort  to  the  r^nedy 
by  distress,  not  tor  the  honest  purpose  of  ae- 


ciuing  bis  debt  but  wllta  Oie  Intent  and  tor  tbe 
purpose  of  vextaig  and  harassing  bis  debtor; 
in  such  case  all  forms  of  law  are  complied 
with,  the  facts  existed  that  antboilced  the  Issu- 
ance of  the  writ  eiid  It  cannot  be  aald  that  tbe 
writ  was  'illegally*  Issued,  bat  the  latent  of  the 
creditcH:  being  to  taaraas  and  vex  his  debtor, 
and  not  to  secure  his  debt  the  writ  would  issue 
*unju8t^,*  and  doubtleaa  this  was  tbe  sense  In 
which  the  legislature  used  the  term  in  tbe  etat- 
uto  under  consideration.  It  will  not  be  pre- 
sumed that  the  l^Iaiature  would  use  dmple 
words,  m«inlng  the  same  thing.  If  a  different 
meanUv  can  reasonaldy  be  assigned  to  the 
wonto  used  In  an  enactmaLt"  White  <fc  W. 
CUv.  Oaa.  Ot  Ap^  p.  746.  Tbeaa  autboritiea 
wovld  indicate  that  no  recovoy  could  be  had 
upon  tbe  bond  unless  the  writ  be  shown  to  have 
beat  both  lll^ally  and  uniuatJy  mied  out  In 
the  case  of  an  attachment  the  CMuUtitm  of  tbe 
bond  ia  that  the  pbUntlfl  "wffi  pay  aU  such 
damages  and  co^  as  diaU  be  adjudged  against 
blm  for  wrongfully  suing  out  such  attachmrat." 
Bev.  St  1885,  art  lOa  In  the  Stiff  Case^  be- 
fore referred  to  (85  Tex.  667,  22  8.  W.  6T7). 
Mr.  Ohltf  Justice  Btayton  nya:  *af  an  affi- 
davit be  made,  for  the  purpose  of  procuring  atr 
taebment  that  a  lai^  sum  of  money  Is  due  to 
a  plaintiff,  when  in  fact  there  was  only  a  small 
sum  due.  this  would  not  oititle  a  defendant  to 
recover  damages  tor  the  aelinre  <rf  any  prop- 
erty under  the  writ  but  would  only  entitle  blm 
to  recover  damages  for  a  selxure  of  property  In 
excess  of  that  mdilch  the  real  indebtedness 
would  have  justified."  We  nndCTtand  from 
this  that  the  fact  that  the  affidavit  and  writ 
name  a  greater  sum  as  owing  to  tiw  ^alntlff 
than  the  amount  which  la  actually  and  truly 
owing  to  him  will  not  raider  toe  writ  and  tbe 
selsure  toereunder  illegal,  but  will  ^tltle  the 
defendant  to  recover  such  damages  as  be  may 
have  sustained  by  reason  of  excessive  sdxure 
of  his  pr(^)erty  undw  tbe  writ.  As  is  the  case 
hi  distress  proceedings,  tbe  affidavit  fbr  attach- 
ment Is  required  to  state  tbe  amount  of  the 
debt  and  tbe  writ  commands  the  officer  to 
seize  sufficient  property  to  satisfy  tbe  debt  and 
probable  costs  of  suit  Tbe  aame  principle 
would  seem  to  be  involved  in  tbe  two  proceed- 
ings, and  the  remedy  fbr  the  wrong  in  attoch- 
ment  proceedings,  pointed  out  In  the  above  case, 
would  properly  obtain  In  distress  proceedings. 

The  principles  announced  lead  us  to  the  con- 
clusion that  we  erred  In  affirming  the  judg- 
ment of  the  court  below.  The  case  was  tried 
upon  the  theory  that  the  distress  warrant  was 
ill^lly  and  unjustly  sued  out,  and  the  jury 
was.  In  effect  told  to  award  the  d^Hidant 
damages  In  a  sum  equal  to  the  dUFuence  be- 
tween the  value  of  the  property  seised  and 
$175,  owing  by  defendant  as  rent  The  ground 
Cor  the  Issuance  of  the  writ  being  shown  to  ex- 
ist and  a  portion  of  the  6ebt  sued  tta  appearing 
to  be  owing  as  rent  upon  the  land  for  tbe  year 
In  which  the  products  were  raised  tqwn  the 
land,  the  writ  should  be  sustained  aa  legal,  and 
the  producto  seized  should  be  applied,  as  far  aa 
necessary,  to  satisfy  the  rmt  debt   The  de- 
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fendint  can  neome  ot  plaintiff  only  anch  dam- 
ages as  she  snstalnei],  U  any,  by  reason  of  the 
(VinreBsiTe  use  of  the  writ  This  Tlew  of  the 
case  fenders  It  nnneceasary  that  we  should  dla- 
ctiss  tile  several  assignments  of  error  presented. 
The  motlOQ  tot  rehearing  la  granted,  and  the 
Jndgmmt  of  the  conrt  bdow  Is  reversed,  and 
the  cause  remanded. 


LETCHER  et  al.  t.  CBAND&LL. 
(Conrt  of  C^ll  Appeali  ot  Texas.   Jan.  29. 
180&) 

Habus  Cohfos— JOBiamcnoN  — Cochtt  JimoB 
— C1.PITA1.  Fblost— Faub  Ihprisonmbnt. 

1.  Under  Const  art.  0.  { 16,  proTlding  that  "the 
conntj  conrt  or  judge  thereof,  shall  oave  power 
to  issae  •  •  •  write  of  habeas  corpuj  in  cases 
where  the  offense  Is  within  the  jorisdiction  of 
the  count;'  court,  or  any  other  court  or  tribunal 
inferior  to  said  court"  the  county  judge  has  no 
power  to  discbarge  from  custody,  on  habeas  cor- 
pus, a  perstm  charged  with  a  cairital  felony,  as 
such  court  has  no  jurisdiction  to  try  felonies. 

2.  In  nn  action  against  the  sheriff  and  the  sure- 
ties OD  his  offidal  bond,  for  damages  for  false  im- 
prisonment a  verdict  for  defendant  should  hav6 
been  directed,  where  it  appeared  that  plaintiff, 
who  had  been  arrested  on  a  charge  of  capital  fel- 
ony, and,  having  waived  examination,  had  been 
committed  without  bail,  and  thereafter  ordered 
discharged  from  custody,  on  a  hearing  on  habeas 
corpus,  by  the  county  judge,  was  rearrested  by 
the  sheriff,  who  denied  the  anthority  and  juris- 
diction of  the  cotmty  judge  to  make  such  order. 

Error  from  Jones  county  court;  D,  Orr, 
Judge. 

Action  by  B.  W.  Grandell  against  J,  D. 
Letcher  and  others.  There  were  verdict  and 
judgment  In  favor  (tf  plaintiff,  and  defendants 
bring  error.  Reversed. 

Craig  ft  Allen,  H.  L  BettOtj,  and  Klrbr 
*  Kirb7,  for  [^ahitlffs  in  enot.  Chrlstenberry 
A  Colbert  for  defoidant  In  error. 

HUNTER,  J.  This  suit  was  brought  on 
March  19,  1896,  the  defendajit  In  error, 
Grandell,  against  Letcher,  the  sheriff  of  Jones 
county,  and  the  sureties  on  his  official  bond, 
for  damages  for  false  Imprisonment.  The 
cauw  of  action  is  alleged  to  be  that  defendant 
In  error  being  hdd  by  the  said  sheriff  on  a 
mittimus  from  a  Justice  of  the  peace  of  Jones 
county  on  a  charge  of  rape,  issued  by  said 
justice  In  an  examining  trial  on  February  13, 
1896,  wherein  he  had  waived  an  examination 
and  was  remanded  to  the  custody  of  the  sher* 
Iff  without  ball,  a  writ  of  habeas  corpus  was, 
Dpon  defendant  In  error's  application,  Issued 
by  tbe  county  Judge  of  Jones  county,  and  up- 
on tbe  hearing  of  which,  had  upon  the  sheriff's 
return  sbowlng  that  he  hdd  defendant  In  er- 
ror onder  said  mittimus,  the  county  judge  or- 
dered him  discharged  from  custody,  but  the 
sheriff,  denying  the  -anthority  and  Jurisdiction 
of  the  county  judge  or  county  court  to  dis- 
cbarge defendant  In  error,  rearrested  him  as 
he  was  leaving  the  conrt  house,  though  not 
having  the  mittimus  In  his  possession  at  tbe 
time,  and  refnshig  to  produce  It  when  de- 
manded b7  d^oulant  in  error.   Ihe  sheriff 


Justified  the  arrest  and  Imprisonment  the 
mittimus,  confiding  that  tbe  order  of  tbe 
coonty  Judge  dlscdiartfug  defendant  In  error 
was  void,  for  want  of  Jnrisdlctlra  to  make 
sncb  an  order,  it  appearing  that  the  defendant 
in  error  was  held  under  a  cha^  of  fdony. 
Judgment  nptn  the  verdict  of  a  Jury  for  f90 
was  rendered  against  appellants,  to  reverse 
which  the  writ  of  error  In  this  case  was  sued 
out  It  ai^eani  from  the  record  that  the  de< 
fendant  In  oror  was  arrested  under  a  warrant 
against  EX  C.  Ciandell,  when  his  name  was  BL 
W.  Grandell,  and  it  is  probable  that  apon 
mis  ground  the  learned  county  Judge  feit  It 
his  du^  to  discharge  htm.  When  carried  be- 
fore the  Justice  of  the  peace  for  an  examining 
trial,  he  made  no  ot^ectkm  to  the  name,  but 
waived  examination,  and  snbmitted  to  a  com- 
mittal to  Imprlsonm^t  under  that  name,  and 
no  con^lnt  Is  made  In  his  petition  of  the  In- 
valldity  of  his  arrest  under  said  warrant  or 
of  the  mittimus,  on  account  of  the  error  in  the 
middle  initial  letter  of  his  name;  and  hence 
we  are  not  called  upon  to  pass  upon  the  va- 
lidity of  the  original  arrest  and  Imprisonment 
under  the  order  of  eommlttal,  down  to  the 
time  of  the  order  of  tbe  county  Judge  dischar^ 
glng  him  fnnn  custody.  Tbe  only  question 
ben  presented  Is  whether  the  county  Judge  had 
Jnrisdldlon  to  bear  his  ease,  he  bdng  lawfully 
committed  upon  a  charge  of  rape;  rape^  by 
our  laws,  being  a  capital  fdony.  Our  consti- 
tutlon  provides:  'The  county  court  or  Judge 
a^nott  shall  have  power  to  Issue  *  *  * 
writs  of  habeas  corpus  In  cases  wikere  Oie  of- 
fense is  within  the  Jurisdiction  ot  the  county 
court  or  any  other  court  or  tribunal  Inferior 
to  said  court"  Article  5,  f  16.  By  section 
22,  art  S,  the  constitution  has  gWoi  the  legis- 
lature power  to  increase  or  diminish  the  Juris- 
diction of  the  county  court  Under  our  stat- 
utes, the  county  courts  have  no  jurisdiction  to 
try  felony  cases,  and.  iqpon  the  subject  of  is- 
suing the  writ  of  habeas  corpus,  the  legislature 
has  enacted  that  where  the  person  applying 
for  the  writ  Is  confined  on  a  charge  of  felony, 
and  Indictment  has  been  found,  he  may  ap^ 
to  the  judges  of  the  dlstnct  courts  (Code  Cr. 
Proc.  1896,  art  1&8),  and.  In  case  he  Is  con- 
fined on  a  charge  of  misdemeanor,  he  may  ap- 

to  the  county  Judge  (Id.  arL  159);  but  the 
statute  seems  to  be  sUent  as  to  a  case  where 
the  person  is  committed  on  a  charge  of  felony 

an  examining  court,  and  not  yet  indicted. 
It  would  then  appear  that  the  legislature  has 
not  enacted  that  In  such  a  case  the  county 
judge  should  have  jurisdiction,  and  we  there- 
fore conclude,  In  the  absence  of  such  legisla- 
tion, that  tbe  jurisdiction  of  the  county  Judge 
to  Issue  the  writ  must  be  determined  by  the 
provision  of  the  constitution  above  quoted,  and 
that  the  county  judge  In  this  case  bad  no  power 
to  dlschaige  the  defendant  in  error,  and  conse- 
quently his  order  was  null  and  void,  and,  be- 
ing void  for  want  of  power  to  legally  make  It. 
the  sheriff  was  not  only  justifiable  In  disre- 
garding It  but  it  was  his  dn^  to  do  so.  It 
would  have  been  no  more  protection  to  him 
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for  rdeaiing  the  defendant  in  error  from  cus- 
tody than  If  the  cffder  had  been  made  by  a  pri- 
vate citizen.  The  fart  that  the  aherlff  pro- 
duced the  prisoner  In  responae  to  the  writ 
would  make  no  difference,  for  his  acts  could 
not  confer  Jurisdiction,  where  none  Is  giren  by 
law.  The  undiBputed  evidence  in  this  case 
proves  that  the  defendant  in  error  was  being 
held  by  the  aheriff  under  a  valid  commitment 
on  a  charge  of  felony,  and,  upon  tlie  announce- 
ment of  the  county  Judge's  decision  dlschar' 
glng  him  from  custody,  fae  was  leaving  the 
court  bouse,  when  the  sheriff  detained  him 
and  returned  him  to  Jail.  True,  he  did  not 
exhibit  his  mittimus  when  his  authority  was 
demanded  by  defendant  In  error,  but  he  told 
him,  in  effect,  that  he  coulu  not  let  him  go  on 
the  order  of  the  county  Judge.  He  knew,  then, 
that  he  had  already  been  committed  by  the 
Justice  of  the  peace,  and  the  c^use  thereof, 
and  he  was  tha*efore  informed  on  the  subject 
of  his  rearrest  See  Cabell  v.  Arnold,  86  Tex. 
102.  23  8.  W.  646.  It  is  therefore  clear,  un- 
der the  undisputed  evidence  in  this  case,  that 
the  court  below  should  have  instructed  a  ver^ 
diet  for  the  idalntlffs  in  error;  and  ttiat  it  is 
our  duty  to  reverse  the  Judgment  raidered 
herein,  and  under  article  1027,  Rev.  St  1806, 
to  render  such  Judgment  as  should  have  been 
rendered  below.  It  Is  therefore  ordond  that 
the  Judgment  aforesaid  be  revo^,  and  that 
defendant  in  error,  H  W.  Cranddl,  take  noth- 
ing by  his  suit  and  that  plaintiffs  In  enw  go 
hence  without  day,  and  reoow  all  tbelr  ooiti 
in  both  courts  expended. 


GULF,  a  &  8.  F.  RY.  CO.  r.  FOSTTK  et  aL 
(HABRI30N,  Intervener).! 
(Court  of  Oivii  Aiipealii  of  Texas.    Jan.  5, 

1808.) 

Vends— AOTiOK  tor  Ikjdribs  to  Obowiho  Tribs 
— Waivbr  or  Omkctioit. 

1.  Orowins  trees  are  "lands,"  within  Rev.  St 
1886,  art  1104,  subd.  14,  providine  that  buI&  for 
the  recovery  of  landa,  or  damages  thereto,  must 
be  brought  in  the  county  where  they  lie;  and  an 
action  against  a  railroad  company  for  growing 
trees  destroyed  by  fire  set  by  defendant  should  be 
broaght  in  the  county  where  the  land  lies, 
though  subdiTisioD  23  provides  that  suits  against 
a  corporation  may  be  Drought  in  any  county  in 
whidi  it  has  an  agency,  and  suits  against  a  rail- 
road com^ny  may  be  broaght  in  any  county  in- 
to which  its  rond  extends.  • 

2.  Rev.  St.  1895,  art  1104,  fixing  the  venue 
of  certain  actions,  confers  a  mere  personal  priv- 
ilege, which  may  be  waived  by  failure  to  claim 
it  at  the  proper  time. 

3.  F.,  who  owned  an  undivided  half  interest  in 
certain  land,  brought  suit  in  a  county  other  than 
that  in  which  the  land  was,  agsinat  a  railroad 
company,  for  the  value  of  trees  on  such  land  de- 
stroyed by  fire  set  by  defendant,  alleging  that 
he  was  the  owner  of  the  land.  Defendant  an- 
swered by  a  general  demurrer  aod  general  de- 
nial, and  the  case  was  continued.  Afterwards 
plaintiff  filed  an  amended  pctitioo,  in  which  he 
set  up  that  he  and  oue  H.  were  joint  owners  of 
'the  land,  and  H.  filed  a  plea  of  intervention. 
HM,  that  a  plea  then  filed  by  defendant  to  the 
Jurisdiction,  nnder  Hev.  St  1885,  art  1104,  snbd. 


1  Writ  of  error  denied  by  'BuiHreme  court 


14,  requiring  suits  for  damages  to  land  to  be- 
brought  in  the  county  where  the  land  lies,  came 
too  late  as  to  F.,  but  the  plea  waa  in  time  a» 
CO  H. 

Appeal  from  district  court  Austin  county; 
H.  Telchmueller,  Jndge. 

Action  by  C.  Foster  against  the  Gulf,  Colo- 
rado &  Santa  F6  Railway  Company,  In  which 
J.  M.  Harrison  Intervened  as  a  party  plaintiff. 
From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals. Affirmed  as  to  Foster.  Reversed,  and 
actkm  dissmlaed,  u  to  Harrison. 

On  the  4tta  day  of  April,  1886.  the  appellee 
C.  Foster  filed  bis  petition  In  the  district  court 
of  Austin  county  against  the  appellant  In 
which  be  alleged  that  be  waa  the  owner, 
holding  title  in  fee  simple,  and  in  possession, 
of  a  certain  tract  of  land  situated  in  Brazoria 
county,  Tex.,  during  the  year  1803.  and  that 
he  was  on  the  3d  and  11th  days  of  April, 
1806,  the  owner  and  In  possession  of  said 
land,  upon  which  was  then  growing  a  pear 
and  plnm  orchard,  and  that  the  appelant 
then  at  said  times  negllgoitly  set  fire  to, 
tinmed,  and  destroyed  the  pesr  and  plum 
trees  on  the  land  comprMng  said  orchard. 
The  value  of  the  trees  alleged  was  $2,320,  for 
which  sum  said  appellee  prayed  damages. 
To  this  petition  the  appellant  answered  by  a 
general  demurrer  and  general  denial.  Ob 
December  21,  1886.  after  said  answer  va» 
died  and  the  cause  had  beest  continued,  said 
appellee  filed  bis  Ant  amended  original  pe- 
tition, In  wblcb  he  set  up  tiiat  be  and  J.  M. 
Harrison,  the  other  ai^llee,  were  the  Joint 
holders,  holding  Ui  fee  slm^  the  tract  of 
land  in  question,  and  had  for  a  long  time 
prior  thereto  been  in  possession  of  the  aame. 
This  petition  alleges  that  tbe  land  Is  situated 
in  Brazoria  county,  Tex.,  and  that  tbe  s^d 
Foster  and  Harrison  were  In  possession  of 
the  aame  at  tbe  time  said  ordiard  trees  were, 
by  appellant's  negligence,  destroyed  by  fire; 
that  the  plalntllTs,  C.  fV»ter  and  J.  M.  Harri- 
son, were  thereby  damaged  in  tbe  value  of 
the  trees  destroyed  in  the  snm  of  f2,320.  In 
this  petition  the  appellee  Foster  prays  for 
Judgment  for  the  benefit  of  himself  and  3. 
M.  Harrison,  for  the  value  of  the  trees  de- 
stroyed. On  the  same  day  J.  M.  Harrison 
tiled  a  plea  In  Intervention,  fn  whicb  be  al- 
leged that  he  was  the  owner  with  plaintiff 
Foster,  of  an  undivided  me-half  Interest  In 
the  land  described  in  plaintiff's  first  amended 
original  petition,  and  was  such  owner  at  tbe 
time  tbe  fruit  trees  on  the  land  were  de- 
stroyed by  fire.  In  this  petition  he  adopts 
the  first  amended  original  petition  of  plaintiff 
C.  Foster,  and  Joins  said  plaintiff  in  bis 
prayer  for  relief.  To  this  first  amended  orig- 
inal petition  and  plea  of  Intervention  tbe  ap- 
pellant answered  by  exceptions  to  the  juris- 
diction and  plea  to  the  Jurisdiction  u  fol- 
lows: "Now  comes  tbe  defendcmt  tbe  Gulf. 
Colorado  &  Santa  F6  Railway  Company,  and 
answering  to  the  Sirst  amended  original  peti- 
tion of  plaintiff  herein,  and  tbe  plea  in  Inter- 
Tentlon  of  J.  M.  Harrison,  demurs  and  ex- 
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«^pta  to  the  aaia  petition,  and  to  the  Jurlsdlc- 
tloD  ot  this  court  to  entertain  this  cause, 
because  it  says  that  It  appears  from  the  face 
of  tbe  said  petition  and  plea  In  Int^rentlon 
that  this  Is  a  suit  for  damages  to  land;  that 
the  said  land  lies  wholly  in  the  county  of 
Brazoria,  state  of  Texas;  and  therefore  de- 
fendiant  says  that  this  court  has  no  Jurisdiction 
of  this  cause,  and  of  this  It  prays  the  Judg- 
ment of  the  court.  For  answer  herein,  de- 
fendant says:  That  this  court  has  no  Jurisdic- 
tion to  hear  and  determine  this  cause,  because 
it  says  that  the  same  Is  an  action  for  dam- 
ages to  land,  to  wit,  for  the  alleged  negligent 
burning  of  certain  pear  and  plum  trees  grow- 
ing upon  certain  land  alleged  to  be  the  prop- 
erty of  plalDtUTs,  and  that  s^ld  land  lies  whol- 
ly within  the  comity  of  Brazoria,  state  of  Tex- 
as, 'therefore  defendant  says  that  thla  court 
has  no  Jurisdiction  to  hear  and  determine  this 
cause,  and  defendant  here  pleads  Its  priTilege 
to  be  sued  only  In  said  county  of  Brazoria. 
That  defendant  has  never  heretofore  answered 
fn  tills  suit,  In  so  far  as  It  Is  a  Joint  suit  by 
plaintiffs,  Foster  and  Harrison,  or  In  so  far 
as  it  Is  a  suit  or  demand  by  the  said  Harrison 
himself.  That  It  has  in  no  way  waived  Its 
right  to  be  sued  in  the  county  of  Brazoria, 
where  the  said  land  lies,  by  the  said  Harri- 
son solng  alone,  or  by  the  said  Foster  and 
Harrison  suing  Jointly,  and  that  It  has  not 
.<»n8rated  or  agreed  to  the  institution  of  this 
colt  In  the  county  of  Austin."  This  plea  was 
duly  verified.  There  was  a  hearing  on  the 
exception  and  plea  to  tte  Jurisdiction  before 
tbe  court  prior  to  the  trial  of  the  cause  on  Its 
merits,  and  both  the  exception  and  plea  were 
(ivermled.  To  the  rulings  of  the  court,  ap- 
pellant took,  the  following  bill  of  exceptions: 
"Be  It  remembered  that  after  the  plalntlfTs 
herein  had  filed  th^  Biet  amended  original 
petition,  on  tbe  2lBt  day  of  December,  1896, 
and  after  the  plaintiff  J.  M.  Harrison  had 
tiled  his  lAea  In  intervention,  on  the  said  21st 
(lay  of  December,  ISDG,  and  after  the  de- 
fendant had  filed  Its  plea  to  the  Jurisdic- 
tion and  first  amended  original  answer,  as 
f^hown  by  the  record  herein,  on  January  6, 
1S97,  on,  to  wit,  January  18,  1897,  came  on 
In  be  heard  the  defendant's  exceptions  and  de- 
murrer to  the  Jurisdiction,  and  Its  plea  to  the 
jurisdiction,  as  shown  by  the  said  first  amend- 
ed original  answer,  filed  on  the  5th  day  of  Jan- 
nary,  1897;  and  It  was  then  and  there  admit- 
ted that  tbe  land  on  which  the  plalntlfTs'  trees 
were  growing  at  the  time  of  the  bum  were 
sltoated  In  Brazoria  coonty,  Texas,  and  that 
the  defendant  bad  not  In  any  way  waived  Its 
pleas  of  privltege  and  to  the  Jurisdiction,  If 
any  it  had,  in  this  suit.  In  so  far  as  It  was 
a  suit  1^  J.  M.  Harrison,  Joint  owner  and  In- 
terrener.  nor  In  so  far  as  It  was  a  Joint  suit 
fay  C.  Foster  and  J.  M.  Harrison  as  Joint  own- 
ers; but  It  was  admitted  that  the  defendant's 
railroad  did  run  through  tbe  county  of  Austin, 
and  that,  prior  to  the  filing  ot  tbe  amendment 
bringing  In  J.  M.  Harrison  as  plaintiff,  defend- 
ant bad  answered  to  tbe  merits,  and  not  In 


Umlne  to  the  original  petition  of  C.  Foster, 
suli^  alone  and  alleging  ownership  In  him- 
self, and  had  continued  the  case  for  one  term; 
and  the  said  exception  to  the  Jurisdiction  and 
plea  to  the  Jurisdiction,  having  been  duly  con- 
sidered by  the  court,  were  In  all  things  over- 
ruled, to  which  ruling  of  the  court  the  defend- 
ant then  and  there  excepted,  and  here  pre- 
sents this.  Its  bill  of  exertions,  and  prays  that 
the  tiame  may  be  allowed  in  terms  of  law,  and 
made  a  part  of  the  record  In  this  cause."  The 
cause  was  tried  before  a  Jury,  and  a  verdict 
and  Judgment  given  for  the  plaintiff,  Foster, 
and  Intervener,  J.  M.  Harrison,  for  the  sum  of 
?800,  with  6  per  cent  Interest  thereon  from 
date  of  Judgment.  From  this  Judgment  tbe 
railway  company  has  appealed. 

J.  W.  Terry  and  Cbas.  K.  Lee,  f<»- 
lant   Brown  &  Lane,  for  appellees. 

NEtLL.  J.  (after  stating  the  facts).  Tbe 
only  question  presented  on  this  appeal  Is  the 
ruling  of  the  court  on  appellant's  plea  and 
exception  to  Its  Jnrtedlction.  We  deem  It, 
therefore,  unnecessary  to  file  condiuIonB  of 
fact,  or  do  anything  except  consider  the 
question  raised  by  appellants  assignments 
of  error.  Subdivision  14  of  article  IIM,  BeT. 
St.  1896,  iB  as  follows:  "Baits  for  the  recov- 
ery of  lands  or  damages  thereto,  ■nits  to  re* 
move  Incumbrances  upon  tbe  title  to  land, 
suits  to  quiet  title  to  land,  and  salts  to  pre- 
vent or  stay  waste  on  lands,  must  be  brought 
in  tbe  county  fn  which  tbe  land  or  a  part  there- 
of may  He."  SabdlvistoD  23  of  tbe.  same  arti- 
cle is:  "Salts  against  any  private  corpora- 
tion, association  or  Joint  stock  company  may 
be  commenced  in  any  county  In  which  the 
cause  of  action  or  a  part  thereof  arose,  or 
In  which  such  corporation,  association  or 
company  has  an  agency  or  representative,  or 
in  which  its  principal  ofllce  Is  situated.  And 
suits  against  a  railroad  corporation  or 
against  any  assignee,  trustee  or  receiver  op- 
erating its  railway,  may  also  be  brought  In 
any  county  through  or  Into  which  the  rail- 
road ot  such  corporation  extends  or  is  op- 
erated. Suits  against  receivers  of  persons 
and  corporations  may  also  be  brought  as  pro- 
vided for  in  article  14i«."  The  word  "land," 
in  Its  ordinary  legal  sense,  comprehends  ev- 
erything of  a  fixed  and  permanent  nature, 
and  therefore  emSraces  growing  trees.  12 
Am.  &  Eng.  Enc.  Law,  p.  605.  This,  then.  Is, 
within  the  meaning  of  the  fourteenth  subdi- 
vision of  tbe  article  referred  to,  a  suit  for 
the  recovery  of  damages  to  lands.  The  ques- 
tion then  Is,  should  the  suit  have  been 
brought  in  Brazoria  county,  In  which  the 
land  is  situated?  The  case  of  Railway  Co.  v. 
Jenkins  (Tex.  Olv.  App.)  29  S.  W.  1113,  Is 
decisive  of  this  question.  Tbe  opinion  In 
that  case  Is  as  follows:  "The  appellees 
brought  this  suit,  In  trespass  to  try  tlUe,  In 
HarUey  county,  to  recover  from  the  appel- 
lant a  section  of  land  lying  wholly  in  Potter 
county.   This  fact  appeared  from  the  plain- 
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tifFs  petition.  The  defendant  addressed  a 
special  exception  to  tbe  petition,  wbereln  it 
claimed  its  prirUege  to  be  sued  In  Potter 
county,  "because  the  petition  shows  that  the 
suit  was  one  for  the  recorery  of  a  tract  of 
land  situated  wholly  In  Potter  county,  Tex., 
and  for  damages  thereto.'  We  sustain  the 
appellant's  assignment  of  error  complaining 
of  the  action  of  the  court  In  OTorrullng  this 
exception.  Section  21.  art  1196,  Rev.  8t, 
providing  that  'suits  against  a  railroad  cor^ 
poratlon  •  •  •  may  be  brought  In  any 
county  through  or  Into  which  the  railroad  of 
ench  cOTporatlon  extends  or  Is  operated,'  is, 
in  our  opinion,  subordinate  to  section  13  of 
the  same  artide,  requiring  that  'suits  toe  the 
recorery  of  lands  or  damages  thereto,  •  *  * 
must  be  brought  In  the  county  in  which  the 
land  or  a  part  thereof  may  He.*  This  con- 
struction Is  required,  we  think,  by  the  terms 
of  section  23  of  the  same  article,  prescribing 
that  ^whenever  In  any  law  authorizing  or 
regulating  any  particular  character  of  ac- 
tion, the  Teuue  Is  expressly  prescribed,  the 
suit  shall  be  commenced  In  the  county  to 
which  Jurisdiction  may  be  so  expressly  giv- 
en.' We  are  thus  led  to  reverse  the  Judg- 
ment and  dismiss  the  cause,  and  It  Is  so  or- 
dered." An  application  for  writ  of  error  In 
that  case  was  refused  by  the  supreme  court 
There  Is  only  one  question  in  it,  and  the  re- 
fusal of  the  writ  signifies  that  the  court 
fully  approved  everything  expressed  in  the 
opinion,  for  the  question  of  Jurisdiction  was 
the  only  one  presented  or  determined.  If 
there  was  no  question  about  appellant  hav- 
ing waived  the  plea  of  Jurisdiction,  we 
should  say,  without  besitatioD,  that  Its  ex- 
ception and  plea  should  have  been  sustained 
by  the  trial  court  This  statute,  flxlng  the 
venue  In  this  class  of  actions,  confers  a  mere 
personal  privilege,  which  Is  waived  by  a 
failure  to  claim  It  at  the  proper  time.  Wil- 
lis V.  White  (Tex.  Olv.  App.)  29  S.  W.  8ia 
It  is  well  settled  that  tenants  In  commcm 
must  join  In  actions  of  this  character.  May 
V.  Slade,  24  Tex.  208;  Parks  v.  Dial,  56  Tex, 
264;  Gillum  v.  RaUway  Co.,  4  Tex.  Civ.  App. 
622,  25  S.  W.  716.  Yet,  if  a  co-tenant  brings 
suit  for  the  entire  damage,  and  the  defend- 
ant falls  to  plead  In  abatement  the  nonjoin- 
der of  the  other  co-tenant  the  plaintiff  may 
maintain  his  action,  an4  recover  the  dam- 
ages sustained  by  him.  Glllum  v.  Railway 
Co.,  supra.  In  this  case  no  plea  of  the  fail- 
ure of  Foster  to  make  his  co-tenant,  Harri- 
son, a  party  plaintiff,  was  filed.  Therefore, 
when  appellant  answered  to  the  merits  of 
Foster's  original  petition,  such  nonjoinder  was 
waived;  ~and,  no  plea  to  the  Jurlsdlctlou  of 
the  court  having  then  been  filed,  he  had  the 
right  to  prosecute  the  suit  and  recover  such 
damages  as  he  bad  sustained.  Foster's  ac- 
tion was  not  changed  by  the  amended  peti- 
tion. Under  either  he  could  recover  his  dam- 
ages, but  not  those  sustained  by  his  co-ten- 
ant Then  the  amendment  did  not  affect  his 
right  of  recovery.   His  action  and  rights  un- 


der the  lunotdment  were  as  imder  the  origi- 
nal. And,  no  plea  to  the  Jurisdiction  bar- 
ing been  interposed  by  appellant  to  hla  origi- 
nal petition,  It  was  waived  as  to  Foster,  and 
could  not  be  set  up  against  bis  amended 
orlglnid  petition.  But  the  answer  of  appel- 
lant to  the  oilglnal  petition  had  no  idatlon 
to  Harrison's  cause  of  action.  He  was  not 
a  party  to  the  action  then,  and  Us  rights 
were  not  involved.  He  was  not  known  In 
the  suit  until  the  amendment  and  his  peti- 
tion of  Interrentlon  was  filed.  Then  he  be- 
came a  party,  and  as  to  him  only  could  ap- 
pellant have  pleaded  Its  privilege  of  being 
sued  in  Brazoria  county,  where  the  land  is 
situated.  Therefore,  while  we  do  not  think 
the  plea  should  have  been  sustained  as  to 
Foster,  we  do  believe  It  was  good  as  to 
Harrison.  As  It  appears  from  Qie  pleadings 
that  the  appellees  were  equal  owners  of  the 
property  damaged,  Foster  is  entiUed  to  half 
the  damages  recovered  by  the  Jndgmrat,  and 
tiiat  much  of  It  will  be  affirmed  in  his  favor. 
But  as  the  exception  and  idea  to  the  juris- 
diction should  have  been  sustained  as  to 
Harrison,  half  of  the  amount  of  the  Judg- 
ment will  be  set  aside,  and  bis  action  dis- 
missed. 


STEINLEIN  T.  S.  BLAISDELU  JR.,  CO. 
(Court  of  CMl  .^ipealB  of  Texas.   Jan.  22. 
IfWS.) 

Balis— Aonoir  roB  Breach  op  Coimur— Dax- 

AQB8— SviURNCe— RKSCIftSIOir  BT  SSIXiBB 
— QUESTIOX  FOB  COCHT. 

1.  In  an  action  for  breach  of  a  cootract  of 
■ale  of  cotton  to  be  deUvered  by  defendant  to 
plaintiff  at  W.,  It  waa  error  to  admit  evidence  of 
the  prices  at  which  persons  in  several  different 
states  offered  to  sell  plaintifi  cotton  delivered  at 
W.,  in  the  aDsence  of  evidence  that  cotton  had 
no  market  value  at  W.,  tiiat  there  mw  none 
there  tor  sale,  and  that  there  was  no  mariiet 
near  W.  where  cotton  had  a  market  value. 

2.  In  an  action  for  breach  of  contract  of  sale 
of  cotton  to  be  delivered  by  rail  at  a  particnlar 
place,  it  appeared  that  on  receipt  of  cotton  under 
a '  previous  contract,  i^alntlff  wrote  defendant 
that  it  wonld  not  pay  any  more  drafts  that  did  not 
have  an  insurance  cerificate  attached.  Hie  con- 
tract sued  on  did  not  iirovlde  for  inaaranc^  and 
defendant  replied  that  ne  would  not  attach  such 
certificate,  and  requested  canceUatiou  of  the  con- 
tract. Plaintiff  at  once  wired  defendant  that 
its  demand  for  insarance  did  not  apply  to  ship- 
ments made  by  rail  under  said  contract  and  that 
it  could  not  be  canceled.  Held,  that  there  was 
no  such  repadlation  of  contract  hy  plalntifl  as 
authorized  defendant  to  rescind. 

3.  In  an  action  for  breach  of  contract  to  deliv- 
er at  a  certain  place,  the  measure-  of  damages  is 
the  difference  between  the  price  and  Its  market 
value  at  the  time  and  place  of  delivery. 

Appeal  from  district  court  Red  BXnc  coun- 
ty; V.  W.  Hale,  Special  Judge. 

Action  by  the  S.  Blaladell,  Jr.,  Company 
against  Sam  Stelnlein.  From  a  Judgmmt  Dor 
plaintiff,  defendant  aE^eals.  Reversed  and 
remanded. 

This  Is  a  suit  for  damages  for  alleged 
breach  of  a  contract  of  sale  of  200  bales  of 
cotton.  The  plalntifTs  petition.  In  substance. 
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^eged:  TbtLt  plaintiff  (appelle^  la  a  pri- 
vate corporatkNi  ander  tbe  laws  of  the  state 
«f  Massaclkiuetts,  doing  business  and  baring 
Its  principal  office  in  tbe  dtr  of  OUcapee, 
■coimtT  of  Hamden,  and  state  of  BCassadiii- 
aetta,  and  tbat  tbe  defendant  (aiipeUant)  re- 
sides in  Bed  Blver  conntyt  Tex.  That  on 
November  16. 18B4,  plaintiff,  then  doing  bnsl- 
tiess  In  said  of  COilcapee,  offered  and  pro- 
posed to  defendant  who  was  thm  In  the 
<itj  of  OlartuTflle,  county  of  Red  Blver, 
TDex.,  to  purchase  from  him,  at  the  price  <^ 
S%  cents  per  pound,  200  bales  of  cotton,  mld- 
dibw  grade,  staple  1^  to  IVic  of  an  Inch 
In  lengthy  said  cotton  to  be  dellTered  by  de- 
fendant to  plaintiff  at  tbe  city  of  Warren,  B. 
I.,  In  due  course  of  trade,  In  lots  of  from  60 
to  100  bales  each.  That  on  Norember  17, 
1894.  a^ellant  accepted  said  offer  and  prtH 
posal  made  by  appdlee.  as  aforesaid,  and 
then  and  there  ent^ed  Into  an  agreement 
vhereby  It  was  agreed  that  the  appellant 
^ronld,  In  dne  conrse  of  trade,  and  at  as 
early  a  date  aa  possible,  deliver  to  plaintiff. 
In  the  city  of  Warren,  said  200  bales  of  cot- 
ton, aa  above  set  out,  and  tiiat  appellee 
sbOTild  pay  therefor  to  tbe  order  of  appellant 
tbe  sum  of  5%  cents  per  pound  ftur  each  and 
every  pound  of  cotton  so  delivered,  less 
freight  and  brokerage,  etc.  That  appellant, 
under  said  agreement,  and  to  the  end  of  ful- 
fllllng  the  same,  on  sidd  November  17,  1804, 
shipped  to  appdlee.  from  ClarksvlUe,  Tex., 
to  said  dty  of  Warren,  60  bales  of  cotton,  for 
which  appellee  on,  to  wit.  Novonbn  27, 18M, 
paid  <m  tbe  ordw  ci  appellant.  In  said  city  of 
Ctalcapee,  die  som  of  11,188.66.  Tbat  after 
wards,  on.  to  wit,  November  22,  189^  appe- 
lant, by  a  lettOT  then  written  to  aj^ellee^  te- 
■qnested  appellee  to  cancdl  said  contract  aa 
to  the  remaining  160  bales.  That  appdlee, 
immediately  upon  receipt  of  said  letter,  to 
wit,  on  November  26b  1884,  notified  appellant 
by  tdegraph  that  he  would  not  cancel  said 
agreement,  and  release  him  therefrom.  That 
thereupon  appelant  refused  to  deliver  the  re- 
maining iSO  bales  of  cotton,  or  any  part 
tboeof,  or  to  carry  out  In  any  manner  or 
part  his  contract  with  appellee.  That  ajf- 
pellee  has  always  been  ready  and  willing  to 
accept  said  cottim,  and  to  pay  for  the  same 
nt  tlie  price  aforesaid.  That,  had  appellant 
-carried  ont  and  fulfilled  his  contract  made 
with  appellee,  as  herein  set  out,  said  160 
bales  of  cotton  at  5%  cents  per  pound  would 
liave  coat  appellee,  after  deducting  freUtbt, 
etc.  the  sum  of  98.318.TO.  That  by  reas<m  of 
aniellant's  neglect  and  refusal  to  carry  out 
Us  contract  with  appellee,  It  has  been  oblig- 
ed to  buy  other  and  larger  quantities  of  cot- 
ton, to  wit,  180  bales,  elsewbere,  to  answer 
Ha  occasion,  use,  etc.,  and  was  forced  to  pay 
for  tbe  aame  a  greater  and  mwe  advanced 
price,  to  wit,  6)6  cents  per  pound,  tor  100 
balea,  and  6%  cents  pw  pound  for  60  bales, 
making  said  160  bales  of  cotton  so  purchased 
cost  qipdlee,  after  deducting  freight  char^ 
gea,  brokerage,  ete..  the  sum  of  94.001.58; 


thus  maUng  said  160  bales  of  cotttm,  by  rea- 
son of  appellant's  refusal  and  failure  to  car- 
ry ont  bis  said  contract,  cost  app^lee  the 
sum  of  $1,282.78  more  than  It  would  have 
cost  It  had  appellant  carried  out  said  con- 
tract. In  wbltdk  said  sum  of  f  1.2^78,  appr- 
ise says  It  has  been  actually  damaged,  and 
prays  for  Judgment.  JUaa  defendant  plead- 
ed (1)  that  the  plaintiff  was  a  fwtign  cor- 
poratl<m,  chartered  under  the  laws  of  anoth- 
er state,  and  had  not  filed  a  copy  of  Its  cbaz^ 
ter  with  the  secretaiy  of  state,  and  hod  no 
permit  to  do  business  in  this  state,  etc.;  (?) 
special  emaeptUm  to  plalntUTs  petition;  0) 
general  denial;  {4)  special  answer,  In  which 
he  states  that;  after  he  had  agreed  to  sell 
plaintiff  200  bales  of  cotton,  and  had  shipped 
it  50  bales  of  tbe  same,  he  received  a  letter 
from  plaintiff.  In  which  It  stated  that  It 
would  require  an  Insurance  certificate  or 
policy  of  Insurance  to  be  attached  to  all  of 
defendant's  drafte  cmd  bills  of  lading  ac- 
companying same,  sent  with  them,  and.  In 
case  defendant  did  not  attach  such  cwdfl- 
cates,  bis  drafte  ftor  payment  of  tbe  cotton 
so  shipped  would  not  be  pfUd.  that  said  let- 
ter Imposed  an  addltlcmal  burden  and  ex- 
pense on  defmdant.  such  as  had  never  be- 
fore been  mentioned  or  agreed  upon,  of 
wbleh  defendant  had  no  notice  nntU  he  re- 
ceived said  letter,  which  was  after  the  50 
bales  had  been  shipped,  and  which  worked  a 
forfeiture  of  the  original  contract.^  If  any  was 
entered  Into,  was  a  violation  of  same  on  the 
part  of  theidalEnifr,and  absolved  this  defend- 
ant from  any  further  liability  under  the  said 
original  contract,  and  that  he  was  led  to  be- 
lieve^ and  did  believe,  tha^  In  case  be  shipped 
any  more  cotton  to  plaintiff  and  did  not  at- 
tach  insurance  certificates  to  his  drafts,  tbe 
aame  would  not  be  paid,  and  that  he  at  ence 
wrote  plaintiff  to  cancel  the  balance  of  said 
contract,  as  be  did  not  consider  himself  fur- 
ther boimd  thereby.  Plaintiff,  on  May  31, 180-, 
filed  Ite  first  supplemental  petlUcm.  In  which 
it  says,  d)  in  reply  to  def»kdant's  plea  In 
abatement,  that  plaintiff  Is  engi^ied  In  Inter- 
stete  commerce,  and  there  Is  no  valid  law  re- 
qnlring  It  to  file  a  copy  of  Ite  articles  of  In- 
corporation with  the  secretary  of  stete,  and 
obtain  a  permit  to  do  business  In  tbe  stete 
of  Texas;  general  exceptions;  (3)  gen- 
eral denial.  A  trial  of  the  cause  resnlted  In 
a  Judgment  In  favor  of  plaintiff,  rendered  on 
the  verdict  of  a  Jury,  for  f715.62^  from 
which  Judgment  tbe  defendant  has  appealed. 

E.  S.  Chambers,  for  lytpellant  Vamell  & 
Thomas,  tor  appeUee. 

FINIiET.  a  J.  (after  stetlng  tiie  facte). 
Upon  the  trial  of  the  case  the  court  admitted, 
over  the  objection  of  defendant,  testimony 
showing  that  idalntiff  had  received  quotetlons 
of  cotton,  (tf  the  quall^  contracted  for,  from 
Tazoo  Clt7,  Miss.,  St.  Louis,  Mo.,  Paris,  Tex., 
Memphis,  Tenn.,  TexartEana,  Ark.,  and  Shreve- 
port,  liS.;  that  said  cotton  was  quoted  to  appel- 
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la^  d^vered  at  Wuroi.  B.  I.,  by  dealm  In 
the  abore-meotloned  places,  at  the  ft^owinr 

prices: 

Tuoo  Clt7,  HiJM.,  Not.  31.  18M,       ceals  per  punnd. 

St.  LonU.  Mo..         "    87.   '■  6*4  

Paria.  Tbxu*.  "  -    8?4    ■■       "  " 

MmniihK  Tenn.,      *•     25,    •■    7       ••       "  ** 
TaxarkMa,  Art..     •■     »».    "    «5i    "       -  « 
SbreTAport,  £>»..      "    J8.  "    flfc   -  - 
-    J».  "    «4  - 
Dm.  5.  "    •H   -      "  " 

Out^de  of  this  eTldeoce,  there  was  no  cti- 
dence  ahowlng  the  market  value  of  cotton  at 
Warren,  B.  I.,  the  place  of  dellvo^,  and  no 
evidence  showing  that  there  was  no  market 
value  for  cotton  at  anch  place.  l!he  measure 
of  damages  In  such  a  case  as  this  Is  the  dltfer- 
ence  in  the  contract  price  of  the  cotton  and  its 
market  value  at  the  time  and  idace  <tf  ddlvery 
contemplated  by  the  contract.  Ullman  v.  Bab- 
cock,  63  Tex.  68;  2  Sedg.  Meas.  Dam.  @th  Ed.) 
}  738.  If  there  be  no  market  value  of  the  ar- 
ticle at  the  place  of  delivery,  Its  true  value  is 
to  be  shown  by  the  best  evidence  possible.  In 
such  case,  if  there  be  a  neighboring  market 
the  price  there  and  the  cost  of  tainsportatiou 
could  be  resorted  to  as  the  ttasls  of  measure 
of  damas^.  2  Sedg.  Meas.  Dam.  (8th  Ed.)  f 
7S9.  The  true  basis  for  daipages  In  this  case 
Is  the  difference  betn'een  the  contract  price  of 
Qie  160  bales  of  cotton  not  delivered  and  the 
market  value  of  such  cotton  at  Warren,  B.  t., 
at  the  time  it  was  to  be  delivered  under  the 
contract.  If  there  was  any  market  value  tor  it 
thCTe  at  the  time  of  delivery.  To  show  that 
cotton  could  be  bought  In  the  states  of  Missis- 
sippi, Tennessee,  Missouri,  Arkansas,  Louisi- 
ana, and  Texas  at  certahi  prices,  delivered  at 
Warren,  B.  I.,  does  not  show  the  market  value 
of  cotton  at  the  latter  place.  Under  certain  con- 
ditions, this  proof  might  Indicate  the  market 
value  of  the  cotttm  at  the  place  in  question,  but 
no  s\ich  special  conditions  were  shown  to  exist 
In  this  case.  For  Instance,  it  might  be  shown 
that  there  was  no  cotton  at  Warren,  R.  I.,  for 
sale,  but  that  there  was  a  demand  there  for 
cotbon  to  be  used,  and  that  this  demand  conld 
only  be  met  by  purchases  from  the  sections  of 
the  country  from  which  the  quotations  were 
shown.  In  such  case,  when  other  cotton  was 
purchased  to  take  the  place  of  that  contracted 
tor,  the  market  price  at  the  nearest  place  at 
which  it  could  be  procured  cbeajtest,  with  the 
cost  of  traosportation  added,  would  furnish 
proof  of  the  true  value  at  the  place  of  deliv- 
ery. The  api>e]lee  here  purchased  other  cotton 
at  Shreveport,  La.,  to  take  the  place  of  the  150 
bales  contracted  for,  but  not  delivered.  The 
court  erred  In  admitting  the  evidence,  and  this 
error  will  require  a  reversal  of  the  Judgment. 

We  will  notice  another  point  In  the  case, 
which  we  regard  as  of  material  Importance  to 
a  correct  determination  of  the  merits  upcm  an- 
otha"  trial.  Appellant  urges  as  a  defense  that 
after  the  delivery  of  50  bales  of  the  cotton  under 
the  contract  appellee  repudiated  the  contract, 
by  requiring  that  appellant  should  insure  the 
cotton  while  In  transit,  which  was  not  stipulat- 
ed for  in  the  contract,  and  stated  that  on  his 
failure  to  do  this  his  drafts  on  shipments 


woold  not  be  paid,  and  tbat  under  this  condl- 
tloD  appdlont  elected  to  treat  ^  contiact  as 
rescinded  and  discharged.  The  contract  here 
under  consideration  provided  for  all  rail  ship- 
ment to  Warren,  B.  I.,  and  nothing  was  said 
as  to  Insurance.  Upon  Qie  receipt  ot  Ave  bales 
at  Mew  Bedford,  shli^ted  partly  by  water  and 
partly  1^  rail,  nndor  a  different  contract  of 
purdiase,  appellee  addressed  the  following  let- 
ter to  appellant:  "Chlcajwe,  Uass.,  November 
14,  ISM.  Mr.  Sam  Stelnleln.  dariuvllle.  Tex- 
as—Dear Sir:  We  have  your  Caror  of  the  10th. 
with  bill  for  five  bales  shlnied  to  New  Bedford. 
In  the  future  we  don't  want  ai^  of  oar  ord«s 
i^It  up  In  this  way.  and  sent  along  In  driblets. 
If  you  can't  get  the  cotton  together,  and  ship 
In  not  less  than  20  bales  tots  at  a  time,  then 
bold  Qie  cotton  until  you  get  enough  to  make 
a  decmt-slzed  shlpm^it,  as  there  Is  no  knowing 
when  they  will  get  to  Oielr  destinatlw;  and 
we  don't  want  any  more  shipments  made  In 
this  way.  You  have  not  attached  Insurance 
certiScate  to  your  draft,  and  we  shall  insist  on 
your  doing  so,  or  the  draft  will  not  be  paid. 
We  have  written  you  explicitly  In  regard  t» 
this  matt^  that  your  quotations  must  cover 
freight,  insurance,  and  fifty  cents  per  bale  com- 
mission, and  in  the  future  we  decline  any 
(Irafts  that  do  not  have  Insurance  certificate 
attached.  Yours,  very  tmly,  The  S.  Blalsdell. 
Jr.,  Co."  On  November  22, 18M,  appellant  re- 
plied to  this  letter  as  follows:  "CiarksviUe, 
Texas,  11—22-1894.  The  S.  Blalsdell,  Jr.,  Co.. 
Chlcapee,  Mass.— Gents:  We  rec^ved  yours  of 
the  14th,  stating  that  you  will  not  honor  our 
drafts  unless  we  attach  Insurance  certificate  to 
same.  This  we  have  never  done,  and  do  not 
Intend  to  do.  To  avoid  any  nupleasantness, 
please  cancel  balance  In  order  of  200  bales  to 
Warren,  R.  I.  Yotirs,  truly,  Sam  Stelnleln." 
This  letter  was  received  by  aM«llee  on  Novem- 
ber 26,  1884.  On  said  date,  on  receipt  of  said 
letter,  appellee  sent  to  appellant  the  following 
telegram,  to  wit:  "Letter  of  22d  received.  200 
purchase  to  be  shipped  all  rail  per  tel^n^m. 
Don't  require  insurance.  Ship  at  once  balance 
150  bales.  Order  cannot  be  canceled.  Draft 
60  on  this  lot  paid  some  days  ago.  Answer 
when  will  ship,"— which  said  Islegram  was  re- 
ceived by  appellant  on  November  26,  1894. 
Appellant  made  no  reply  to  said  telegram  of 
November  26th,  and  refused  to  carry  out  his 
contract  as  to  the  remaining  150  bales.  Prom 
the  day  said  contract  was  maue,  up  to  and  In- 
cluding November  26. 1894.  appellant  had  more 
than  enough  cotton  on  band  to  have  filled  his 
contract  with  appellee,  and  in  no  way  during 
that  time  did  he  alter  or  cliauge  his  condition, 
or  become  less  able  to  carry  out  his  contract. 
When  an  executory  contract  Is  once  entered 
Into,  neither  party  can  refuse  to  perform  with- 
out incurring  liability  for  the  damages  result- 
ing from  the  breach  of  the  contract.  Of  course, 
any  such  contract  may  be  rescinded  by  con- 
sent; and  where  one  party  repudiates  and 
abandons  the  contract  the  other  may  elect  to 
treat  the  contract  as  rescinded  and  dlschai^ied. 
This  rl^t  ot  election  does  not  occur,  faowerer. 
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ontfl  Qun  Juu  been  a  repndlatloD  or  abandon- 
m»it  of  the  contzact.  A  conteDtlcm  over  tlw 
terms  of  the  contract,  and  a  refusal  to  perform 
in  a  particular  maimer,  or  In  some  special 
feature  b7  one  ot  the  parUes,  would  not  show 
an  abandooment  ot  tbe  contract  aatliorizlnc 
the  other  party  to  elect  to  treat  it  as  reeclnded. 
The  doctrine  of  snch  tesdsslon  Is  based  upon 
the  Idea  that  boQi  parties  consent  to  the  revoca- 
tion or  undoing  of  tlie  agreement.  2  Pars. 
Cont.  (5th  Ed.)  678,  679;  Smoot's  Case,  15 
WalL  36;  Kimmerle  t.  Hass,  53  Mich.  Ml,  10 
N.  W.  26;  Cladbourne  T.  Davis  (Colo.  Snp.)  13 
l>ac.  721;  2  BenJ.  Sales,  »  1015,  lOltt.  In 
tills  case  the  letter  was  called  forth  a 
aUpment  under  SLnoOier  contract  Its  terms 
did  not  expKM  a  repudiation  or  abandonment 
of  the  ocmtraet  lure  Involred,  and  when  a  can- 
celation was  requested  by  appellant  vgoa  the 
tlieory  that  the  contract  had  been  put  aside* 
and  <me  more  ooeroas  offered  In  Its  stead,  ap- 
pdlee  promptly  wired  appellant  that  Its  demand 
Cor  Insurance  did  not  ai^Iy  to  shiianents  made 
under  tlils  ooatzact  by  rail.  VnOxx  this  state 
of  focts  this  tbsae  of  the  case  diould  have 
been  controlled  by  the  court,  and  not  submit* 
ted  as  an  Issue  to  the  Jury.  In  this  view  of 
the  case  there  Is  practlcaJly  but  one  contested 
issue,  namely,  what  dam^fes^  If  any,  resulted 
from  the  tvot^  of  Qie  contract?  and  as  the 
other  questions  raised  do  not  bear  \xpoa  that 
Issue,  they  need  not  arise  upon  another  trial. 
Berened  and  rananded. 


MORRIS  et  aL  T.  BDDINS  et  aL' 
(Court  of  OLyil  Appeals  of  Texaa.    Jan.  8, 
1888.) 

WiLLB— Natuks  or  EisT^TB— Debs — Convbt^nob 
BT  LlPB  TaniItT— ADVBR8B  PosaBBSioN. 

1.  A  claoae  in  a  will  which  proTides  that  land 
■haU  be  purchased  for  the  benefit  "of  M.  daring 
his  life,  and  at  liia  death  to  be  the  property  of 
any  child  •  *  *  surviving  him,  and,  hi  case 
he  dies  without  children,  then  to  be  divided 
among"  teatator'a  children  and  certain  grandchll- 
dren,  creates  only  a  life  estate  in  M. 

2.  A  deed  to  land  bought  pursuant  to  such 
cleose  conveys  only  a  life  estate,  where  the  deed 
is  made  subject  to  the  will,  and  sets  out  Its  eon- 
(Utiona. 

3.  Where  a  life  tenant  conveys  to  another,  the 
grantee  takes  an  estate  limited  by  the  life  of  his 
grantor,  and  the  title  vests  in  the  remainder-man 
on  his  grantor's  death. 

4.  limitationB  do  not  begin  to  mn  against  the 
remainder-man,  to  deprive  him  of  title,  in  favw 
of  the  grantee  of  the  fife  tenant,  nntU  the  death 
of  the  tenant 

Appeal  from  district  oourt,  Gamp  county;  J. 
M.  Tttibot  Judge. 

Action  l:^  John  F.  Morris  and  others  against 
John  B.  Eddlns  and  others.  Judgment  for 
defendants.   PlalntUh  appeal.  Reversed. 

Morris  A  Grow,  for  appellants.  M.  M.  Smith, 
SlKppard  ft  Jones,  and  Jno.  B.  Bddins,  for  ap- 
pelleea. 

HUNTER,  T.  TbiB  suit  was  filed  by  appel- 
lants on  the  20th  day  of  April,  1896,  to  recover 

3  Writ  of  error  denied  by  supreme  court 


of  appellees  296^  acres  at  land  lying  In  Oamp 
county.  OChe  defenses  were  the  general  issue, 
and  the  three,  five,  and  ten  years*  statutes  of 
limitations.  The  cause  was  tried  May  22, 1897, 
the  court  without  a  Jury,  and  Judgment  was 
rendered  for  tbe  appellees,  to  reverse  which 
this  appeal  Is  prosecuted. 

The  facta,  as  disclosed  by  the  record,  are  as 
follows:  C.  0.  Morris,  ct  Atlanta,  Oa.,  in  Feb- 
ruary, 1880.  made  and  published  his  last  wiU 
and  testament  in  which  he  provided  as  fol- 
lows: "Item  11.  I  desire  and  direct  that  after 
the  payment  of  my  debts  and  tbe  annuity  ^ven 
to  my  bdoved  wife  out  of  the  rents  of  the 
city  property,  that  my  executors  Invest  in  real 
estate  In  the  state  of  Texas  the  sum  of  forty- 
five  hundred  dollars,  which  lands  are  to  be  for 
the  use  and  benefit  of  my  son,  William  L.  Mor- 
ris during  his  life,  and  at  bis  death  to  be  the 
^p«ty  of  any  child  or  tdUldren  of  his,  bom 
in  lawful  wedlock,  surviving  him,  and,  In  case 
be  dies  wlQunit  such  children,  fh&i  to  be  dl- 
vlded  among  my  children  and  the  children  of 
my  deceased  daughter,  BUnbetb  Davis."  In 
Item  18  ol  said  will,  John  F.  Morris  snd  James 
A  D^Oor  are  apiK^ted  executors  of  ssld  win,, 
and  directed  to  carry  out  Its  iwovisions,  and  es- 
pecially to  carry  hito  efftct  the  provisions  <Mf 
said  will  to  raise  the  sum  of  money  mentioned 
bi  item  11  of  said  wlU  for  bis  son  William  U 
Morris,  as  therein  mentioned.  These  are  sU 
the  provialons  In  said  will  that  pertain  to  W. 
L.  Morris,  and  he  was  given  no  other  pn^erty, 
and  was  to  have  no  other  benefit  under  the 
wUl.  Soon  after  the  execution  of  said  win,  C. 
C  Morris  deiMrted  this  life,  and  his  said  wIU 
was  duly  probated  and  recorded  at  Uie  July 
term,  1880,  of  the  court  of  ordinary  ot  Fulton 
county,  Ga.,  being  tbe  proper  court  having  Ju- 
risdiction of  tta  probate  of  wIUs,  and  appoint- 
ing and  conflmdng  John  F.  Morris  and  James 
A.  Defoor  executors  thereof.  Afterwards  a 
duly-certified  copy  of  said  will,  with  the  Judg- 
ment of  the  said  court  admitting  it  to  probate, 
duly  certified  as  required  by  law,  was  on  April 
4,  1896,  filed  for  record,  and  recorded  oa  the 
deed  records  of  Oamp  ooun^,  Tex.  Acting 
imder  this  wUI,  John  F.  Morris  and  James  A 
Defoor,  as  executors,  purchased  from  W.  D. 
and  H.  A.  Hess  the  land  in  controv«sy,  and 
caused  ^m  to  coavey  it  to  W.  L.  Morris  on  the 
15th  day  of  February,  18SI.  The  deed  of  con- 
veyance to  as  follows:  "The  State  of  Ttexas, 
County  of  Camp.  Know  all  men  by  these 
presents,  that  we,  W.  D.  Hess  and  Hellen  Hess, 
wife  of  the  said  W.  D.  Hess,  of  the  state  and 
county  above  written,  for  and  In  consideration 
of  the  sum  of  seventeen  hundred  and  seventy- 
three  dollars  (one  thousand  dollars  cash  in 
hand  paid;  the  other  seven  hundred  and  seven- 
ty-three dollars  to  be  paid  the  25th  day  of  De- 
cember, 1881,  In  a  certain  promissory  note, 
made,  executed,  and  delivered  by  John  F.  Mor- 
ris and  J.  A.  Defoor,  executors  of  O.  0.  Morris, 
deceased,  to  tbe  said  W.  D.  Hess,  for  the  said 
sum  of  seven  hundred  and  seventy-three  dol- 
lars, payable  to  the  said  W.  D.  Hess  or  bearer 
by  the  26tb  day  of  December,  1§81;  the  ro- 
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c^pt  of  said  cash  and  tbe  aald  note  la  Iterelv 
acknowledged)  to  oa  In  hand  paid  hy  John  F. 
Morria  and  J.  A.  Defoor,  execatws  of  said  O. 
C  Morris,  deceased,  of  aald  atate  and  county, 
have  granted,  sold,  and  conveyed,  and  by  these 
presents  do  grant,  sell,  and  convey,  unto  thB 
said  W.  L.  Morria,  of  the  state  and  county 
aforesaid,  all  that  tract  or  pared  of  luid  [de- 
scribing  H].  To  have  and  to  bold  the  above- 
described  premises,  together  with,  all  and  sin- 
gular, the  rights,  members,  and  appnrtoianees 
thereto  In  any  wise  belonging,  unto  the  said  W. 
L.  Morria,  his  h^  and  assUpis,  forever:  and 
we  do  hereby  bind  ourselves,  our  heirs,  enco- 
tors,  and  administrators,  to  warrant  and  for- 
ever defend,  all  and  ■fagniai-,  the  said  prem- 
ises unto  me  said  W.  L.  Morris,  his  hehrs  and 
assigns,  against  every  person  whomsoever  law- 
fully dalmbig  or  to  claim  the  same,  or  any 
part  thereof.  The  above  deed  made  with  the 
following  restrictions  and  limitations,  to  wit: 
Subject  to  a  will  made  by  0.  O.  Morris,  father 
of  W.  L.  Morris;  said  will  recorded  in  the  state 
of  Geoi^  county  of  Fulton;  said  will  of 
date  of  February  13^  1880,  with  a  codicil  to 
said  wm  of  date  February,  18, 1880;  said  win, 
anumg  other  things,  directing  as  follows:  1, 
C.  a  Mwrls,  dedre  and  direct  that,  after  the 
payment  oi  my  debta,  and  the  anoui^  given  to 
my  beloved  wife  out  of  rents  <rf  the  city  prop- 
erty, that  my  executws  invest  in  real  estate  In 
the  state  trf  Texas  ttie  sum  of  forty-five  hundred 
dollars,  which  lands  are  to  be  for  tiw  use  and 
boiefit  of  my  son  ^Uam  I*  Mtmls  during 
his  lite,  and  at  his  death  to  be  the  property  of 
any  (ihild  or  children  of  hla,  bom  In  lawful 
wedlock,  snrvlvlog  him;  and,  In  case  he  dies 
without  such  children,  then  to  be  divided 
anumg  my  children  and  the  children  of  my  de- 
ceased daughter,  Elizabeth  Da^*  The  above 
sum  of  seventeen  hmidred  and  seventy-three 
dtdlua  coming  to  tiie  said  W.  Xm  Morris  by 
and  tiuoui^  said  will  of  the  said  C.  0.  Morris. 
Witness  our  hand  this  ^h  day  of  February. 
1881.  W.  D.  Hess.  B:  A.  Hess."  This  deed 
was  duly  recorded  in  Camp  county  deed  rec- 
ords February  24,  1882.  W.  L.  Morris  on 
May  16,  1885,  conveyed  Oie  land*  to  W-  M. 
Smith,  one  of  the  appellees,  for  the  consider- 
atlon  of  $500;  spedaliy  warranting  the  tifle  as 
against  himself,  and  all  persons  claiming  by, 
tiirou^.  or  under  him.  HiIs  deed  was  duly 
recorded  in  Oamp  county  May  23,  18S6.  W. 
M.  Smith  on  January  9,  1889,  conveyed  to  B. 
A.  King  and  John  B.  Ed  dins  an  undivided  one- 
balf  Interest  in  said  land.  In  consideration  of 
legal  services  rendered  him  In  a  suit  by  B.  SL 
Morris  against  him  to  recover  the  same.  The 
deed  contained  covenants  of  general  warrant, 
and  was  duly  recorded  In  Gamp  county  Jan- 
uary 16,  1889.  On  August  23.  1800.  W.  M 
Smith  conveyed  hla  remalnbig  undivided  half 
interest  in  the  land  to  his  wife,  E.  P.  Smith, 
by  deed  with  covenants  of  general  warranty, 
expressing  a  consideration  of  $600,  which  was 
duly  recorded  In  Camp  county  September  25, 
1890.  On  January  9;  1892,  Khig  conr^ed  his 
interest  in  the  land  to  Eddins.   The  executors 


knew  hi  1885  that  W.  U  Morria  had  sdd  the 
land  and  made  the  deed  to  W.  M.  SmlOi,  and 
expressed  much  regret  at  his  act  In  doing  so. 
S.  E.  Morris,  one  of  the  devisees  under  the  vrlU, 
also  knew  of  It  at  that  time.  The  appellees 
took  ezdualve  adverse  possession  of  the  land 
at  the  dates  of  th^  respective  deeds,  and  used 
and  cultivated  the  same,  and  held  peaceable, 
continuous,  and  adverse  possession  thereof, 
dalming  ttae  sune  In  fee  simple,  under  tiietar  re- 
spective deeds,  against  the  worid,  and  they 
paid  all  the  tana  ehargraUe  against  Hie  said 
land  up  to  ttie  date  of  the  filing  of  tiila  suit 
The  Improvements  made  cm  the  land  by  appd- 
lees  are  about  equal  in  value  to  Uie  amount  of 
tiae  rents  due  appellants.  The  consideration 
paid  Hess  and  ^e  by  the  executors  for  the 
land  was  part  of  the  bequeathed  In  Item 
11  of  said  wllL  W.  li.  Morria  died  In  Se|>tem- 
ber,  1806,  leaving  a  vrife,  but  no  difld  or  ddl- 
dren,  snrvlvh^  him.  The  appellants  are  fbe 
ehUdrm  and  grandchildren  of  the  testator.  C. 
a  Morris,  referred  to  in  Item  11  of  said  wHI. 
and  are  entitied  to  the  land  In  controversy,  un- 
less W.  h.  Morris*  deed  oonv^ed  tiie  fee-sim- 
ple tlUe  to  W.  M.  Smith. 

The  real  questions  raised  bj  the  assignments 
of  errw  in  this  case  are,  did  tiie  deed  ftom  Hess 
and  wife  to  W.  L.  Morris  convey,  or  purport 
to  iKmvey,  a  f&e^lmple  tide  to  Oie  land  bt  con- 
trovKsy?  And,  If  not.  are  the  appeillants 
barred  by  UmltatiimT  We  do  not  think  that 
either  the  will  or  deed  comes  under  tbe  rule  In 
Shelley's  Oase.  BotiibyltemliLof  thewiU,and 
the  deed  contalnli^  a  recital  thereof,  only  a 
life  estate  was  conferred  uptnt  W.  It.  Morria,  and 
these  Instruments  will  bear  no  other  construc- 
tion. It  follows,  therefore,  that  W.  L.  Morris 
could  only  convey  to  Smith  a  life  estate  (that 
Is,  an  estate  during  the  natural  life  of  said 
Morris),  and  at  the  death  of  W.  L.  Morria  with- 
out children  the  remainder  would  vest  in  appel- 
lants. On  the  question  of  limitation,  we  think 
that  tbe  statute  did  not  bef^  to  run  against 
^^idlants  until  tba  death  <tf  W.  L.  Morris,  for 
no  estate  in  this  land  was  cast  upra  them  until 
then;  and,  of  course,  until  then  tiiey  had  no 
right  of  acUon  to  recover  It  from  anybody.  We 
are  therefore  of  opinion  that  the  court  below 
ened  hi  renderii^  Judgment  for  appeUeea,  and 
OTder  that  said  Ju^ment  be  reversed,  and  here 
rendered  for  i^pdlants  for  the  land  In  contro- 
verqr,  awardhig  a  writ  of  possession. 


CLAHK  v;  CUt-LBW  et  aL 
(Court  of  Qiancery  Appeals  of  Teanesaee.  Oct. 
14,  1897.) 

Cokvbrsio:t  —  Action  bt  Wife  —  Whir  Uaik- 

TAINED  — SUFFICIRKCT  OF  EviDBKOB— -MsUUKS 

OF  Dahaoes  — Fatmen't  of  JoDOHairr— Epveot 

— Sbpakatb  Psopbktt  or  Wivb. 
1.  C,  with  hla  wife'a  consent,  deliverecl  a  $500 
note,  payable  to  her,  to  a  company,  aa  collateral 
for  his  note  for  $40,  maturins  before  the  fOOO 
note.  The  company  gave  G.  a  reccipt»  and 
agreed  to  collect  enoUKh  to  pay  the  small  note, 
and  turn  the  large  note  over  to  the  wife.  After 
C,  baa  left  the  state,  the  company  collected  $50 
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from  the  makers.  On  September  7,  188G,  the 
-nrire  demanded  the  $500  note  of  itt  treunrer, 
but  he  declined  to  deliver  it  to  her  becauBe  she 
had  not  with  he/  the  receipt  taken  by  C.  and 
because  she  was  not  identified.  On  the  12th  ot 
the  same  month  she  again  demanded  the  note, 
which  the  conunny,  though  satisfied  of  her  iden- 
tity, refused  to  d«iTer  unless  she  wonld  deliver 
the  receipt,  or  would  f^re  her  own  receipt  suit- 
ing therein  that  C.'8  recent  had  been  lost.  She 
declined  to  execute  snch  a  receipt  If  she  bad 
then  presented  the  note,  the  makers  would  have 
paid  it  At  that  time  they  had  ample  assets,  and 
80  continued  until  September  1-1,  1896,  when 
they  assigned.  So  ground  for  attachment  by  her 
against  the  makers  existed  at  any  time.  Held, 
that  said  company  was  UaUe  to  her  for  the 
amount  of  said  note,  less  the  |50  paid,  for  its 
failure  to  deliver  it  to  her  on  the  second  demand. 

2.  A  husband  from  thne  to  time  gave  his  wife 
Tarious  sums  of  money,  which  she  deposited  in 
a  bank.  When  the  fund  amounted  to  $4(^Bhe 
loaned  it,  throogn  her  husband's  agency.  When 
the  note  was  paid,  the  proceeds  were  d^osited  in 
her  nsme,  and  were  added  to  by  other  ^fts  from 
the  husband,  until  the  fund  reached  $5u0. 
Tiirot^h  her  husband's  agency,  this  sum  was 
loaned,  and  a  note  therefor  taken  in  her  name. 
Bdd,  that  such  note  was  her  separate  property. 

3.  Wh«e  a  note  which  was  the  separate  prop- 
er^ of  and  payable  to  a  wife  wu  pledged  by  her 
husband  with  her  consent,  as  security  for  his 
debt  and  was  converted  by  the  pledgee  after 
such  debt  was  paid,  the  wife  could  maintain  a 
WU  against  the  makers  and  the  pledgee  to  hold 
the  latter  liable  for  the  value  of  uie  note. 

4.  Where  the  pledgees  ot  a  note  are  required, 
under  the  pledge,  to  collect  only  a  sufGdent  sum 
to  pay  the  debt  secured,  and  then  turn  it  over 
to  the  owner  thereof,  and  it  collects  such  sum. 
it  is  not  liable  for  failure  to  take  prompt  steps 
to  collect  the  balance  of  the  note  at  its  maturity. 

5.  In  an  action  for  the  conyeruon  of  a  note, 
the  measure  of  damages  is  the  amount  appearing 
to  be  unpaid  at  the  time  of  the  conversion,  with 
interest  where  there  is  no  evidence  that  it  was 
worth  less  than  such  sum,  or  the  proof  shows  it 
was  worth  amount, 

6.  Where  there  is  a  judgment  for  i^lntiff  in 
an  action  for  the  conversion  of  a  note,  on  pay- 
ment of  the  Judgment  by  defendant  the  note  be- 
comes its  property. 

Appeal  from  chancery  court,  Knox  county; 
H.  B.  IiindBay,  Cbancellor. 

BUI  by  lioretta  Clark,  by  her  next  friend, 
against  CuUen  &  Newman  and  others.  From 
the  decree,  complainant  appeals.  RererBed. 

J.  E.  Jobnston  and  O.  S.  W.  McCampbeD. 
for  appellant.  Ingersoll  &  Peyton,  for  apptilee 
Oreo-  MadL  Co. 

NBIL,  3.  The  bill  In  this  case  was  filed  to 
hold  the  defendant  Greer  Machinery  Company 
liable  for  the  value  of  a  certain  $500  note,  pay- 
able to  the  complainant,  and  held  by  the  defend- 
ant just  named  as  collateral  security  for  a  debt 
of  the  husband  of  the  complainant,  the  debt 
having  been  discharged,  and  the  defendant 
continuing  to  hold  the  collateral,  and  falling 
either  to  deliver  or  collect.  The  right  of  ac- 
tion la  based  upon  two  grounds  in  the  bill: 
First,  that  the  defendant  refused  to  return  the 
collateral  to  the  complainant  on  demand,  and 
that,  while  the  collateral  was  so  held,  the  per- 
sona CuUen  and  Newman,  against  whom  the 
note  existed  aa  a  liability,  failed  In  business, 
and  became  Insolvent;  secondly,  that  the  de- 
fendant referred  to  made  no  ^ort  to  collect  the 


note  for  complainant's  use  and  benefit,  and 
that,  while  the  note  was  so  In  defendant's 
bands,  the  debtors  failed.  The  defense  is  that 
the  Greer  Machinery  Company  was  willing  to 
deliver  the  collateral  upon  receiving  back  the 
receipt  which  it  had  given  complainant's  hus- 
band for  the  not^  or  other  proper  and  reason- 
able acquittance,  but  that  complainant  refused 
to  give  an  acquittance  herself,  and  did  not  de- 
liver np  the  receipt  which  it  bad  given  her 
husband  for  (he  collateral  when  it  received  it, 
and  that  for  these  reasons  It  did  not  deliver  the 
note;  also,  because  she  was  unknown  to  the 
defendant,  and  failed  to  ideotlQr  herself  npon 
being  requested  so  to  do. 

The  first  question  to  be  determhied  Is  com- 
plainant's relation  to  the  note,  and  the  nature 
of  her  interest  or  estate  therein.  The  note 
was  dated  January  2,  1896,  and  payable  on  its 
face  to  the  complainant,  "Mrs.  A.  F.  Clark," 
for  $500,  maturing  at  eight  months,  and  signed 
by  Cullen  &  Newman.  The  facts  leading  up 
to  the  note,  and  the  history  of  the  fund  compos- 
ing It,  are  as  follows:  The  husband  of  the 
complainant,  out  of  his  earnings  and  aavbigs. 
from  time  to  time  gave  his  wife  various  sums 
of  money,  which  she  defk)slted  in  the  bank  In 
her  own  name,  until  the  fnnd  reached  $400. 
She  then  withdrew  the  money,  and  lent  It  to 
one  Greer  for  six  months,  taking  the  note  In 
her  own  name,  this  traaaaction  being  consum- 
mated through  the  agency  of  her  husband. 
When  that  note  was  paid,  the  fund  was  again 
deposited  In  the  bank  In  complainant's  name, 
and  was  added  to  by  other  gifts  from  her  hus- 
band until  it  reached  $600.  The  money  was 
then  again  withdrawn  from  the  bank,  and  lent 
to  Cullen  &  Newman,  and  the  note  taken,  as 
above  stated,  payable  to  the  complainant  This 
transaction  was  also  consummated  through  the 
agency  of  the  complainant's  husband.  The 
rights  of  creditors  of  the  husband  are  not  in- 
volved In  the  present  controversy.  The  only 
meaning  that  can  be  attached  to  the  above-men- 
tioned dealings  of  the  husband  with  the  fund 
la  that  he  Intended  to  withdraw  It  from  his 
own  control,  and  give  It  absolutely  to  liia  wife. 
Her  dealing  with  the  money  also  Indicates  that 
she  understood  this  to  be  the  purpose  of  the 
husband,  and  that  she  accepted  the  gift  and 
dealt  with  the  fund  and  the  securities  in  which 
it  was  Invested  as  her  own.  There  can  be  no 
question,  under  the  authorities  In  this  state, 
that  the  above  facts  show  that  a  separate  es- 
tate was  created  in  the  wife  as  to  the  fund,  and 
that  the  above-mentioned  note  was  her  sepa- 
rate estate.  Templeton  v.  Brown,  88  Tenn. 
50,  54^58,  5  8.  W.  441;  Carpenter  v.  Franklin, 
89  Tenn,  142,  14  S.  W.  48i;  Snodgrass  v.  Hy- 
der,  95  Tenn.  568,  574-577,  32  S.  W.  704;  Mc- 
Campbeli  v.  McCampbell,  2  Lea,  661;  Sherron 
v.  Hall,  4  Lea,  498,  500;  PoweU  v.  Powell,  9 
Humph.  477,  488;  Slannlng  v.  Style,  3  P. 
Wms.  334;  Huber  v.  Huber,  10  Ohio,  371. 
The  last  two  cases  are  cited  with  approval  In 
Powdl  V.  Powell,  supra.  These  several  cases 
discuss  the  question  so  fully  in  Its  various 
phases  that  we  need  lut  go  Into  this  matter 
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more  at  length.  Taken  together,  they  show 
that  such  a  note  as  we  have  above  described, 
while  not  enforceable  at  law,  will  be  treated  as 
the  separate  estate  of  the  wife,  and  will  be  en- 
forced in  equity. 

The  above-mentioned  note,  by  the  consent  of 
the  complainant,  was  deposited  by  her  hus- 
band with  the  Greer  Machinery  Company,  as 
collateral  to  secure  a  debt  of  $44  owing  by  blm 
to  that  company.  At  the  time  he  left  the  note 
with  that  defendant,  he  indorsed  It  as  follows: 
••Mrs.  A.  F.  Clark,  by  A.  F.  Clark."  And  de- 
fendant, on  the  same  day,  May  21,  1896,  exe- 
cuted to  A.  F.  Clark  a  receipt  Qierefor,  In  the 
form  ot  a  letter  addressed  to  him,  as  follows: 
"Dear  Sir:  We  received  from  you  to-day  note 
dated  1  /2/96,  due  eight  months,  Cav<w  Mrs.  A. 
F.  Clarl£,  for  Ave  hundred  dollars,  executed  by 
OoUen  and  N'ewman,  which  la  held  by  us  as 
collateral  to  note  executed  this  day  for  buggy 
sold  yon.  for  $44."  The  $44  note  matured  Au- 
gust 21,  1896,  while  the  $500  note  did  not  ma- 
ture until  September  5th  of  the  same  year.  At 
a  time  between  the  maturity  of  the  two  notes, 
the  defendant  the  Greer  Machinery  Company 
sent  to  A.  F.  Clark  a  wrlttoi  demand  for  the 
balance  due  it  on  the  bugg>'  purchase;  that 
Is,  for  the  amount  due  on  the  $44  note.  In  re- 
sponse to  this  demand,  Mr.  Clark  called  to  see 
Mr.  Otto  Schmalxrled.  treasurer  of  the  Greer 
Machinery  Company,  upon  the  subject  As  a 
result  of  this  interview,  It  was  agreed  that  the 
Oreer  Machlnerj-  Company  should  indulge  Mr. 
<Clark  until  the  Cullen  &  Newman  note  should 
jnature,  and  that  It  should  then  collect  the  bal- 
ance due  It  upon  the  buggy  purchase,  and  then 
turn  the  note  oTer  to  Mrs.  A.  F.  Clark,  the 
present  complainant,  as  Mr.  Clark  was  then  on 
the  point  of  going  temporarily  to  ClndnnatL 
Mr.  Olark  told  his  wife,  the  comitelnant.  of 
this  arrangement,  and  Instructed  her  to  call 
upon  the  Greer  Machinery  Company,  and  get 
the  note  at  the  speclfled  time. 

When  the  note  matured,  the  Greer  Madiln- 
ery  Company,  through  Its  authorized  agent, 
called  upon  Cullen  &  Newman,  September  6, 
1896,  and  demanded  payment  of  the  note. 
This  agent  was  Mr.  Schmalzrled.  When  he 
presented  the  note  to  Cullen  &  Newman,  they 
asked  if  he  knew  where  Mr.  A.  F.  Clark  was, 
and  he  replied  he  did  not.  They  then  stated 
they  would  like  to  see  Mrs.  Clark,  or  A.  F. 
Clark,  before  payhig  the  note.  Mr.  Schmalz- 
rled called  their  attention  to  the  fact  that  the 
note  was  unquestionably  due.  and  in  the  hands 
of  the  Greer  Bfachhiery  Company,  and  insisted 
upon  payment  They  asked  him  how  he  came 
to  get  possession  of  the  note.  Mr.  Schmalzrled 
toid  them  that  his  company  held  it  as  collateral 
on  an  Indebtedness  of  $50  due  from  Mr.  Clark. 
They  then  asked  him  what  he  would  do  with 
the  note  in  the  event  they  paid  him  $50.  He 
replied  that  he  would  return  it  to  Mr.  Clark. 
They  thereupon  paia  him  $50,  which  he  en- 
tered as  a  credit  on  the  Cullen  &  Newman 
note,  and  this  was  In  satisfaction  of  the  amount 
due  the  Greer  Machinery  Company  from  A.  F. 
Olark,  pilnctpal  and  Intraett,  and  a  small  note 


of  $5.  On  the  same  day,  the  Greer  Machinery 
Company  addressed  a  letter  to  Mr.  A.  F. 
Clark,  at  his  residence  In  KnoxvIUe,  advising 
him  of  the  amount  of  payment  and  request- 
ing him  to  call  at  the  office  of  the  Greer  Ma- 
chinery Company,  and  bring  Its  receipt  wltli 
him  for  the  note.  This  letter  Is  brief,  and 
reads  as  follows:  "Dear  Sir:  Cullen  and 
Newman  paid  us  to-day  $50  on  the  note  in  fa- 
vor of  Mrs.  A.  F.  Clark.  This  amount  we 
have  applied  on  what  Is  due  us  on  your  note 
due  August  21st  1896,  and  the  duebUI  $3,  dat- 
ed August  25,  1896.  Please  call  at  our  otUce 
with  our  receipt  for  the  Cullen  and  Newman 
note,  so  that  we  can  deliver  you  the  paper." 
Mr.  Clark,  however,  was  at  that  time  In  Ohio; 
but  a  day  or  two  afterwards,  Mrs.  A.  F.  Clark 
herself  called  at  the  office  or  place  of  business 
of  the  Greer  Machinery  Company.  As  to  what 
then  transpired  Is  Involved  in  some  doubt,  the 
witnesses  for  the  complainant  and  defendant 
differing.  Mrs.  Clark  says,  when  she  got  to 
the  defendant's  place  of  business,  and  entered 
the  house,  she  inquired  for  Mr.  Greer;  and. 
finding  that  he  was  not  there,  she  inquired  for 
Mr.  Schmalzrled,  and  was  told  that  he  was 
back  in  the  office,  and  to  go  and  see  him.  She 
says  the  gentleman  with  whom  she  was  speak- 
ing conducted  her  back  to  tibe  office,  and  then 
she  continues:  "I  went  back  to  the  office,  and 
the  gentleman  said:  *This  is  Mrs.  dark,  Mr. 
Schmalzrled,  and  wants  to  see  yon.*  And  I 
said:  'Mr.  Schmalzrled,  I  came  to  see  you  on 
some  business.  Mr.  C^ark  told  me  to  come 
here  and  get  the  Cullen  and  Newman  note.' 
And  he  says;  'Have  you  the  receipt  Mrs. 
Clark?*  And  I  said:  *No;  I  have  no  receipt 
He  did  not  leave  me  the  receipt,  but  there  are 
some  notes  at  home,  and  I  will  go  back  and 
see  If  I  can  find  the  receipt  In  tils  desk.*  He 
says:  'We  have  the  not&  Do  you  want  to 
see  lt7  And  I  said:  'Of  course,  I  know  you 
have  the  note.' "  Mr.  Schmalzrled  gives  the 
following  account  of  this  transaction:  He  says 
that  he  did  not  know  Mrs.  Clark,  and  had 
never  seen  her  so  far  as  he  could  recollect. 
He  continues:  "She  asked  for  the  Culieu  and 
Newman  note,  and,  when  I  asked  for  the  re- 
ceipt, she  stated  she  did  not  have  it  with  ha. 
I  thereupon  told  her  that  It  would  hardly  be 
right  for  me  to  deliver  a  note  to  a  [}erson 
whom  I  did  not  know,  and  asked  her  to  sat- 
isfy me  as  to  her  Identity  as  being  Mrs.  Clark, 
the  person  to  whom  the  note  was  drawn;  and, 
if  she  could  not  produce  the  receipt,  a  card  or 
anything  in  writing  by  Mr.  Clark  relating  to 
the  note  would  be  sufficient,  or  some  one  to 
Identify  her  hi  the  matter.  She  thereupon 
stated  that  she  would  go  home  and  look  fw 
the  receipt.  This  Is  tbe  last  I  saw  of  the  per- 
son who  claimed  she  was  Mrs.  Clark."  He  waa 
further  asked:  "Did  you  say  to  ber  that  If 
she  would  go  out  and  find  some  person  that 
was  acquainted  with  her,  and  with  whom  yoo 
were  acquainted,  and  bring  such  person  with 
her,  and  thus  Identify  herself,  that  you  would 
deliver  the  note  to  ber?  Ans.  No;  I  do  not 
remember  uylng  all  that   All  I  do  remember 
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saying  was  that,  U  she  would  be  Identified  by 
some  person  or  by  some  papers,  the  note 
would  be  delivered  to  her.  Q.  Did  you  ex- 
plain to  her  In  any  way  what  you  meant  by 
being  identified?  A.  Yes;*  I  told  her  just  the 
situation  I  would  place  myself  In,  In  the  event 
I  delivered  the  note  to  the  wrong  party." 

In  a  deposition  given  by  Mrs.  Clark  after  the 
deposition  of  Mr.  Schmalzrled  was  filed,  she 
says  that  she  was  never  asked  by  him  to 
Identify  herself  as  being  Mrs.  Clark;  that  it 
would  have  been  easy  for  her  to  have  done  so 
If  he  had  so  requested;  and  she  mentioned  the 
names  of  several  well-known  gentlemen  In 
Knozville  by  whom  she  says  she  could  have 
been  Identlfled.  She  further  says  that  Mr. 
Sc-hmalzrled  did  not  Intimate  to  her  in  any 
way  tha*  he  did  not  know  that  she  was  Mrs. 
Clark,  bnt  that,  on  the  contrary,  he  addressed 
her  by  that  name  several  times  while  she  was 
uE^ing  him  to  deliver  the  note.  She  further 
says  that  Mr.  Schmalzrled  said  nothing  to  her 
about  Identif^ylng  herself  by  means  of  any 
papers,  but  "merely  and  emphatically"  refused 
to  deliver  to  her  the  note  until  the  receipt  they 
had  issued  therefor  should  be  produced.  She 
further  says  she  offered  bim  her  receipt  against 
the  note,  but  that  be  refused  to  deliver  It  to 
her  for  her  receipt.  She  says  that,  after  this 
interview,  she  went  back  home,  and  looked 
among  her  husband's  papers  for  the  receipt, 
but  failed  to  find  It,  but  found  the  note  which 
he  bad  executed  for  the  buggy,  and  a  receipt 
for  $25,  the  cash  payment  thereon.  She  evi- 
dently meant  the  bill  rendered  for  the  buggy, 
iostead  of  the  note  executed  by  her  husband, 
u  shown  by  Mr.  Butt's  testimony.  Her  search 
for  the  receipt  that  the  Greer  Machinery  Com- 
pany  had  issued  to  her  husband  liavlng  thus 
proved  unauccessful,  she  returned  to  its  place 
of  business,  canylng  such  i>apers  as  sbe  had. 
On  this  visit  she  found  Mr.  Schmalzrled  ab< 
sent,  but  she  talked  with  Mr.  Moore,  the  book- 
keeper. She  says  that  Mr.  Moore  told  her 
that  hta  instructions  were  that.  If  she  brought 
the  receipt,  he  was  to  turn  the  note  over  to 
tier,  otherwise  not;  tliat  thereupon  she  stated 
t«  Mr.  Moore,  so  she  says  In  her  deposition, 
that  she  would  give  her  receipt,  but  that  Mr. 
Moore  would  not  surrender  the  note  on  such 
terms.  Mr.  Moore  gives  the  following  ac- 
count of  the  transaction:  "On  that  call  she 
was  brought  la  or  accompanied  Into  tbe  ofRce 
by  Ur.  Butt,  and  was  Introduced  to  me  by 
bim  as  Mrs.  Clark,  and  asked  me  to  deliver  a 
note  to  her  which  she  stated  or  claimed  that 
we  held  as  collateral  to  A.  F.  Clark's  note  for 
some  $40;  but  I  refused  to  deliver  this  note, 
for  tbe  reason  she  could  or  would  not  produce 
the  receipt  that  we  tiad  given  her,  neither 
would  she  receipt  me  against  the  note,  the 
asme  being  asked  for  by  myself;  and  I  made 
the  proposition  that,  if  she  woiild  receipt  me 
against  tbe  note.  I  would  deliver  the  note  to 
ha;  but  It  seems  tlut  she  was  In  some  doubt 
M  to  that  mode  of  procedure,  and  would  pre- 
fer to  return  and  make  another  search  for  the 
nce)pt  that  the  held,  also  thinking  that  Mr. 


Clark  might  hare  the  receipt  in  his  poases- 
glon."  He  further  says  that  he  did  not  at  that 
time  know  Mrs.  Clark,  and  Mr.  Butt  says 
that  he  had  no  acquaintance  with  her,  but  in- 
troduced her  as  Mrs.  Clark  because  she  gave 
her  name  in  as  such.  In  cross-examination 
Mr.  Moore  was  asked  whether  he  required  of 
Mrs.  Clark  that  she  should  state  In  the  receipt 
he  desired  her  to  give  that  the  receipt  which 
the  Greer  Machinery  Company  had  issued  to 
her  husband  was  lost  or  misplaced.  He  re- 
plied that  no  such  requirement  was  made  of 
her.  He  Is  further  asked;  "Did  she  refuse 
to  sign  a  receipt  for  tbe  note  when  she  did 
not  know  what  was  to  be  embraced  In  the  re- 
ceipt? A.  Sbe  did  not  exactly  refuse  to  sign 
the  receipt,  but  admitted  she  did  not  want  to 
sign  the  receipt,  but  would  prefer  returning 
again  after  making  another  search  for  the  re- 
ceipt. I  simply  made  a  proposition  to  her  to 
receipt  me  against  the  note.  Q.  Ton,  then,  did 
not  state  anything  to  her  that  would  be  em- 
braced In  such  a  receipt?  A.  NoQilng  wtiat- 
ever.  Q.  Did  you  say  anything  to  hec  what- 
eved  about  b^  being  identified  as  the  Mrs. 
A.  F.  Clark  mentioned  tn  tbe  note?  A.  I  did 
not.  Q.  Do  you  mean  to  say,  then,  that  you 
were  well  enough  satisfied  that  she  was  the 
Mrs.  A.  F.  Clark;  that,  if  she  had  consented 
to  sign  a  receipt  for  the  note,  you  would  have 
delivered  It  to  her  on  the  occasion  of  her  sec- 
ond visit?  A.  If  she  had  satisfied  me  that 
she  was  Mrs.  A.  F.  Clark,  and  would  have  re- 
ceipted me  in  her  name,  I  would  have  deliv- 
ered the  note  to  her  upon  her  signature  to  the 
receipt." 

The  defendant,  however,  says,  in  Its  an- 
swer, that  it  did  require  of  her  that  she 
should  state,  in  the  receipt  that  sbe  was  ask- 
ed to  give,  that  defendant's  receipt  to  her 
husband  had  tkeen  lost  or  misplaced,  but  that 
she  declined  to  execute  any  such  receipt, 
stating  it  as  her  Impression  that  her  bus- 
band  liad  tbe  receipt  with  him,  but  that  she 
would  make  another  search  for  it,  and,  if 
found,  bring  It  to  the  defendant.  Mrs.  Clark, 
however,  states  in  her  second  deposition, 
taken  a.tter  Mr.  Moore's  deposition  was  filed, 
that  Mr.  Moore  did  not  say  to  her  that  he 
would  surrender  the  note  If  she  would  exe- 
cute her  receipt  for  It.  She  adds:  "I  re- 
member Mr.  Moore  telling  me  that.  If  the  re- 
ceipt had  been  lost  or  misplaced,  my  hus- 
band could  get  the  note  on  his  return  from 
Cincinnati,'  by  giving  a  receipt  against  it 
He  stated,  further,  I  could  not  get  it  in  any 
other  way."  She  adds  that  she  had  no  rea- 
son for  refusing  to  give  a  receipt,  but,  on 
the  contrary,  would  have  done  so  gladly  if 
such  a  suggestion  had  been  made,  1>ecause 
she  was  in  needy  circumstances  at  the  time; 
that  her  husband  bad  left  her  unprovided 
for;  and  that  she  was  in  absolute  need  of  the 
money  wherewith  to  buy  provisions  for  her- 
self and  her  four  children.  She  is  supported 
In  this  latter  statement  by  the  testimony  of 
Mr.  Newman,  of  the  firm  of  CuUen  &  New- 
man, who  tayi  that  she  come  to  him.  and 
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told  him  that  the  Greer  Machinery  Company 
would  not  let  her  have  her  note,  and  begged 
him  to  advance  her  $5,  and  he  did  so,  and 
took  her  receipt  Mr.  Butt,  who  was  pres- 
ent, glTes  <the  following  account  of  the  Inter- 
view between  Mr.  Moore  and  Mrs.  Clark: 
"Mrs.  Clark,  or  a  lady  who  told  me  she  was 
Mrs.  Clark,  came  to  the  office,  and  asked  Mr. 
Moore  for  a  note.  Mr.  Moore  stated  there 
was  such  a  note  here,  and  asked  for  the  re- 
celpt  that  had  been  given  for  the  note.  Mrs. 
Clark  produced  an  invoice  for  the  buggy. 
Mr.  Moore  stated  that  was  not  what  he 
wanted,  that  he  wanted  the  receipt  that  Mr. 
Scbmalzrled  had  given  for  the  note.  She 
stated,  if  there  was  any  other  receipt,  her 
husband  had  it,  and  that  he  must  have  had 
it  with  him,  as  she  could  not  find  any  other 
paper  from  the  Greer  Machinery  Company 
except  that  Mr.  Moore  said:  *If  you  do  not 
find  the  receipt,  you  can  get  the  note  by  giv- 
ing me  a  receipt  against  it.'  And  she  said: 
*I  will  take  another  look.'  And,  as  well  as 
I  recollect,  she  said  she  would  write  to  her 
husband,  and  with  that  she  walked  out  of 
th«  office."  He  is  asked  in  cioss-ezamina- 
tlon:  "Did  anybody  explain  to  her,  in  your 
presence,  that  It  was  necessary  for  her  to  be 
identUed  and  to  be  proved  that  she  was  Mrs. 
Clark  before  she  could  get  the  note?  A.  No, 
sir;  not  in  my  presence."  And  upon  this 
question  of  Identity  we  should  add  that 
both  Mrs.  dark  and  defendant  were  resi- 
dents of  KnoxvUle,  and  her  home  was  No. 
1862  Cornelia  street,  and  that  was  known  to 
the  defendant  company,  and  K  bad  ample 
time  between  the  first  and  second  demand  to 
prosecnte  all  Inquiries  needed  upon  the  sub- 
ject 

From  the  foregoing  confused  and  contra- 
dictory statements  of  witnesses,  taken  In 
connection  with  the  defendant's  answer  and 
the  fact  last  above  mentioned,  we  conclude 
the  following  to  be  the  true  facts,  namely: 
That,  shortly  after  the  maturity  of  the  note, 
the  complainant  called  at  the  business  place 
of  the  Greer  Machinery  Company,  and  de- 
manded the  note  of  Mr.  Schmalzrled.  the 
treasurer,  and  that  he  declined  to  deliver 
It,  on  the  ground  that  she  did  not  bring  the 
receipt  with  her,  and  also  that  In  the  ab- 
sence of  that  Instrument,  and  having  no  per* 
sonal  acquaintance  with  her  (or,  at  least,  If 
he  had  ever  known  her  personally,  that  he 
did  not  then  recognize  her),  he  did  not  feel 
that.  In  delivering  the  paper  to  her,  he  would 
be  placing  It  In  the  hands  of  the  ti-ue  owner; 
that  she  thereupon  said  she  would  return 
home,  and  see  if  she  could  find  the  receipt; 
that  she  went  home,  and  searched  among 
her  husband's  papers,  and  found  some  pa- 
pers connected  with  the  transaction, — that 
Is,  the  bin  or  "invoice"  of  the  buggy  made  out 
when  it  was  sold  to  her  husband;  that  she 
then  returned  to  the  defendant's  place  of 
business  with  this  last-mentioned  paper,  and 
demanded  the  note  of  Mr.  Moore,  then  in 
ebai^  of  the  office,  and  exhibited  to  him  the 


above-mentioned  bill  or  invoice;  that  Mr. 
Moore  was  thereupon  satisfied  as  to  her  iden- 
tity, but  told,  her  that  he  could  not  deliver 
the  note  unless  she  would  deliver  the  receipt, 
or  would  give  her  o'wn  receipt,  stating  there- 
in that  her  husband's  receipt  had  been  lost 
or  mislaid;  tliat  she  declined  to  execute  such 
a  receipt,  because  she  did  not  know  but  that 
her  husband  had  the  original  receipt  wltU 
him  In  Cincinnati,  and  so  she  could  not  state 
that  it  was  lost  or  mislaid;  that  the  defend- 
ant, through  Mr.  Moore,  thus  refused  to  de- 
liver the  note  except  on  the  two  conditions 
named;  that,  as  she  could  comply  with  nei- 
ther of  these  conditions,  she  left,  saying  that 
she  would  take  another  look,  and  also  that 
she  would  write  to  her  husband;  and  that 
she  returned  do  more,  having  abandoned  the 
hope  of  inducing  the  defendant  to  return  the 
note.  She  thereupon,  on  falling  In  this  sec- 
ond demand,  called  upon  Cullen  &  Newman^ 
and  induced  them  to  pay  her  the  $5,  whlcb 
we  have  already  mentioned.  If  she  had  then 
presented  the  note,  it  would  have  been  paid 
in  full.  Mr.  Newman  states  this,  and  there 
Is  no  testimony  to  the  contrary.  But  she 
could  not  present  the  note  then,  because  de- 
fendant would  not  surrender  It  to  her.  At 
the  time  Mr.  Moore,  In  the  manner  above 
stated,  refused  to  deliver  the  note  to  Mrs. 
Clark,  Cullen  &  Newman  were  still  in  busi- 
ness, and  had  ample  assets  out  of  which  the 
debt  could  have  been  made,  and  they  so  con- 
tinued until  September  14,  1806,  when  they 
asslgned.  Since  that  time  the  firm  and  the 
Individual  members  thereof  have  had  no- 
property  subject  to  execution.  We  have 
tried  to  fix  accurately  from  the  record  the 
several  dates  when  Mrs.  Clark  made  demand 
for  the  note,  and  received  the  refusal,  whlcb 
we  have  mentioned,  but  It  has  been  difficult 
to  arrive  at  a  satisfactory  conclusion  upou 
this  point  The  most  satisfactory  result  we 
derive  from  the  record  is  that  Mrs.  Clark's 
first  visit  was  not  earlier  than  the  7th  of 
S^tember,  ISOC,  and  not  later  than  the  Sth. 
and  that  her  second  visit  was  not  earlier 
than  Friday,  September  11th,  or  Saturday, 
September  12th.  We  arrive  at  these  dates 
as  follows:  The  note  fell  due  on  the  Sth. 
Mrs.  Clark  says  she  called  a  day  or  two  after 
that,  and  made  her  first  demand  upon  the 
Greer  Machinery  Company.  The  5th  waa 
Saturday;  the  6th  was  Sunday;  and  she 
therefore  did  not  call  earlier  than  Monday, 
the  7th.  She  does  not  fix  the  date  of  her  sec- 
ond call,  but  Mr.  Moore  says  it  was  five  or 
six  days  after  the  first  one.  Making  due  al- 
lowance for  Mr.  Moore's  uncertainty  of  mem- 
ory, therefore  It  could  not  have  been  earlier 
than  the  lltb  or  12th  of  September.  On  the 
following  Monday,  the  14th  of  September, 
Cullen  &  Newman  went  Into  insolvency,  as 
already  stated.  We  should  add  one  other 
fact,  already  mentioned  In  another  connec- 
tion, and  contained  In  the  deposition  of  A. 
F.  Clark,  and  not  denied,— that  it  was  agreed 
betwera  Mr.  Clark  and  the  Greer  Machinery 
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Company  that,  at  the  maturltr  of  the  note. 
It  sbould  collect  the  balance  due  upon  the 
bngcj  purchase,  and  then  turn  the  note  over 
to  Mrs.  A.  F.  Clark.  Between  the  date  of  the 
first  demand  made  by  Mrs.  Clark  upon  the 
Greer  Machinery  Company  for  the  note,  and 
the  failure  of  Cullen  ft  Newman,  there  was 
ample  time  for  Mrs.  Clark,  If  she  had  had 
the  note,  to  collect  It,  according  to  due  pro- 
cess of  law,  by  a  suit  before  a  Justice  of  the 
peace;  but.  betweut  the  date  of  the  second 
demand  and  the  faSnre  mentioned,  there 
waa  not  lufflclent  time  to  make  the  debt  by 
adverse  proceedings,  unless  complainant  had 
proceeded  by  attachment;  and  there  Is  no 
proof  In  the  record  showing  that  any  ground 
fior  attachment  existed  in  her  favor  against 
Cullen  ft  Newman.  However,  as  already 
steted.  It  would  have  been  voluntarily  paid 
by  CoUen  ft  Newman  (so  Mr.  Newman  states, 
and  there  Is  no  proof  to  the  contrary)  If  she 
bad  been  able  to  present  it  for  payment,  or 
had  presented  it  even  after  the  second  de< 
mand  made  upon  defendant;  but,  as  stated, 
she  was  unable  to  present  the  note  to  Cullen 
ft  Newman  for  payment,  because  the  Greer 
Machinery  Company  would  not  deliver  It  to 
ber.  for  Qte  reasons  above  stated. 

The  question  to  be  determined  on  these 
tacts  la  whether  the  de^dant  Greer  Ma- 
dilnay  Company  Is  liable  to  Mrs.  Clark  for 
the  amount  of  the  note  and  Interest,  less  the 
credit  of  98^   Our  condnBl(m8  are  as  follows: 

1.  Complainant  has  tiie  ri^t  to  malTitBln 
this  suit,  and  test  the  question  of  Qie  defend- 
anfa  liability  In  the  manner  In  which  she 
brought  the  suit,  even  though  her  husband  Is 
not  made  a  party,  dtber  complainant  or  de- 
fendant We  place  OiIb  on  ttw  ground  ttat 
the  note  Is  her  separate  estate,  for  the  reasons 
given  In  a  former  part  of  this  opinion.  It 
may  also  be  observed  that  no  objection  was 
mode  In  tiie  cotwt  bdow  ta  flie  malnteiiance 
of  the  auit  in  the  present  form,  and  it  could 
Dot  be  raised  In  the  app^te  court  for  the 
first  time. 

2.  While  it  Is  (ffdlnarOy  true  that  one  who 
bolds  a  note  as  collateral  must  take  prompt 
stepe  at  maturity  thereof  to  collect  not  merely 
a  snfBdency  to  pay  his  debt,  but  enough  to 
satisfy  the  whole  collateral  CHarper  v.  Bank, 
12  Lea,  678;  Betterton  v.  Boope,  8  Lea,  216; 
Jones,  Pledges,  {  682;  Griggs  v.  Day  [N.  Y. 
jVppw]  32  Am.  St  B^.  71S-721;  S.  c.  82  N.  B. 
ni2:  Rumsey  v.  Laldley  [W.  Ta.]  12  8.  B. 
SGO),  yet  In  ttie  present  ease  the  complainant 
cannot  recover  on  this  principle,  because,  as 
found  above,  by  the  terms  of  the  pledge,  the 
defendant  Greer  Machinery  Company  was  re- 
quired to  collect  only  a  sufficiency  of  the  note 
to  pay  the  amount  of  the  debt  for 'which  the 
note  was  held  as  collateral,  and  was  then  to 
turn  over  the  note  to  the  complahiant,  Mrs. 
A.  F.  dark,  who  Is  the  same  person  as  Mrs, 
Loretta  Clark. 

'     3.  We  are  also  of  the  opinion  that  no  lia- 
bility rests  upon  the  defmdant  by  reason  of 
Its  fUIure  to  deliver  the  cdlateral  on  the 
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first  dauaud.  It  was  a  reasonable  precaution 
on  its  part  to  require  ot  the  complainant  that 
she  should  in  some  way  Identify  herself  as  the 
Mrs.  Clark  who  was  the  wife  of  A.  F.  Clark, 
and  to  whom  the  note  was  on  its  face  pajnUe. 
This  was  a  reasonaJlAe  precaution  to  Insure  the 
defendant  against  the  consequences  of  deliver- 
ing the  note  to  the  wrong  person. 

4.  The  writer  thinks  the  defendant  Greer 
Machinery  Company  Is  liable  to  the  com- 
plainant for  iti  failure  to  deliver  the  mite  to- 
the  complainant  on  her  second  demand.  As- 
we  have  fbund  above.  It  was  then  satisfied- 
as  to  her  identity.  The  writer  thtaiks  It  had 
no  right  to  demand  of  her  that  she  should  ex- 
ecute a  receipt,  stattug  that  the  receipt  ^ich- 
the  conqany  had  given  to  her  husband  was- 
lost  or  mislaid,  there  being  no  reasonaUe- 
groond  In  the  facts  above  found  for  suppos- 
ing that  such  was  the  case.  Being  satisfied 
as  to  her  Identity,  and  tliat  Identity  ^laMng  in. 
fact  and  having  agreed  the  tanm  of  the 
bailment  to  deliver  the  note  to  her,  when* 
it  thonld  collect  a  snfflclency  Uiereof  to  pay 
the  Indebtedness  due  to  It  from  the  husband, 
and  having  ndlected  that  sum,  It  was  Its- 
duty  to  turn  the  note  over  to  her;  and  It  was 
unreasonable.  In  the  face  ot  these  facts,  to 
demand,  as  a  condition  thereof,  that  she  could- 
produce  a  receipt  It  had  given  the  husband,- 
whlch  it  was  not  In  her  power  to  produce. 
When  the  Greer  Machinery  Company  thus 
wrongfully  refused  to  deliver  ■  the  note  to* 
complainant.  It  became  guilty  of  a  omvenrioD 
at  ODCe,  and  liable  for  the  full  value  thereof. 
Ban  V.  Stanley,  6  Yerg.  190;  Causey  v. 
Yates,  8  HuDVh.  0OS,  608;  Cass  v.  Hlgen- 
botam,  lOO  N.  Y.  248,  8  N.  B.  189;  Lough- 
borough V.  McNevln.  74  GaL  250,  14  Pae 
3G9,  and  16  Pae.  778.  See,  also,  note  to 
Hayes  v.  Insurance  Co.  (III.  Sup.)  1  lAwy. 
Rep.  Ann.  303,  SOS,  806  (s.  c.  18  N.  B.  322), 
clUng  numerous  authorities  to  the  same  effect 
In  such  a  case  the  amount  appearing  to  be 
unpaid  on  the  note  at  the  time  of  the  conver- 
don,  with  Interest,  Is  prima  tasHe  the  measr 
nre  of  damages;  but  the  defendant  haa  the 
right  to  show,  in  reduction  of  damages,  the- 
Insolvency  or  toaUUty  of  Oie  maker,  or  any- 
other  fact  impugning  the  value  of  the  nota. 
Griggs  V.  Day  (N.  Y.  App.)  32  N.  E.  612,  615; 
note  to  EDaas  v.  Backett  (Minn.)  2  Lawy.  Bepi 
Ann.  440  (s.  c.  41  N.  W.  237),  and  cases  cited; 
also,  note  to  Hayes  v.  Insurance  Co.  (lU.  Sup.> 
1  Lawy.  Rep.  Ann.  306  (a.  c.  18  N.  B.  322\. 
See,  also,  the  case  laat  dted  In  1  lawy.  Rep. 
Ann.,  at  page  308  (s.  c.  18  N.  B.  327),  where 
upon  the  subject  at  the  measure  of  damages 
It  Is  said:  "The  measure  of  ^images  In 
trover  for'  the  conversion  of  a  bond,  check, 
note,  and  the  like,  prima  fade.  Is  ttie  face 
value,  tbough,  if  It  Is  shown  that  its  collecti- 
ble value  is  less,  the  latter  will  be  the  true 
measure.  Cothran  v.  Banl^  40  N.  Y.  Super. 
Ot  401;  Murray  v.  Pate,  6  Dana,  3SS;  Gar^ 
Tin  V.  WIsweU,  88  Bl.  215.**  And  the  court 
in  tiiat  case,  proceedli^  to  speak  specially  of 
the  chose  there  unda*  consideration  (an  Insnr- 
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anoe  policy),  said:  "The  record  being  sUent 
as  to  the  (KdlectiUe  value  of  this  policy,  Iti 
Tftlue  prima  fade  was  the  sum  expressed  on 
ItB  face,  $12,000,  with  Interest;  and,  as  pay- 
ment of  $6,046  was  abown,  the  damages  the 
Jury  might  award  plaintiffs  In  error  was  the 
•balance  of  the  principal  stun,  with  Interest" 
In  the  present  case  the  defendants  hare  failed 
to  show  that  the  value  of  this  note  was  less 
than  the  balance  due  upon  It  with  Interest; 
and  we  may  go  further  eren,  and  say  that  we 
Oilnk  the  proof  warrants  us  In  finding  that  the 
note  at  the  time  of  the  conversion  was  worth 
the  balance  of  prlncliial  and  interest  then  doe 
upon  It,  to  wit,  1450.45.  The  complainant  la 
therefore  entitled  to  recover  of  the  defendant 
Greer  Machinery  Company  this  sum,  with  In- 
terest from  September  11,  1806,  the  date  of 
Qie  conversion.  The  note,  upon  the  defend- 
ant's being  so  held  liable  for  conversion,  and 
Its  payment  of  the  decree,  becomes  the  prop- 
el of  the  defendant  Greer  Bfachlnery  Com- 
pany. Haas  T.  Sackett  (Minn.)  2  Lawy.  Sep. 
Ann.  4^  (s.  c.  41  N.  W.  237).  The  result  is 
the  decree  of  the  chancellor  Is  reversed,  and  a 
■decree  win  be  entered,  as  above  Indicated,  and 
the  defendant  Greer  Machinery  Company  wHl 
pay  the  coats  of  this  court  and  of  the  court  be- 
low. 

BARTON  and  WlliSOy,  JJ..  agree  as  stat- 

-ed  In  opinion. 

Affirmed  orally  1^  mpKme  eomt,  Norenbar 


SEWBLIi  T.  DRAUOHN  et  «1. 
(Otmrt  of  Chancttry  Anteals  of  Tenneasee.  Jnly 
10,  1307.) 
AppiAi.— Kbvirw— Champbbtt. 

1.  Where  there  is  Dothiog  to  show  that  de- 
fendants made  application  to  the  trial  court  for 
additional  time  to  adduce  evidence,  Nxor  in  not 
extending  the  time  cannot  be  urged  on  appeal. 

2.  Where  one  pnrchaaed  land  without  knowl- 
edge of  an  actual  adverse  possession  at  part  oC 
ft.  at  that  there  was  a  dispnte  as  to  the  bounda- 
ries, the  doctrine  of  diamperty  Is  inapplicable. 

Appeal  from  diancery  court,  Scott  county;  H. 
B.  lilndaay,  Chancellor. 

BUI  In  equity  1^  J.  F.  Bewdl  against  Jamea 
Dni^hn  and  oQien.  FMm  a  decree  In  favor 
of  plaintiff,  defendants  bring  error.  Affirmed. 

Young  Bros,  and  B.  L.  Kisdeu,  for  plaintiffs 
In  error.  Ing»«oll  &  Peyt<m  and  O.  O.  Oomat- 
•ed,  for  defendant  In  error. 

WILSON.  J.  This  bni  was  filed  April  20, 
1896,  by  the  complainant,  to  recover  a  desig- 
nated tract  of  land  lu  Scott  county,  Tenn.,  of 
which  he  claims  to  be  the  owner  lu  fee,  and  on 
which  the  defendants  had  entered  a  short  while 
t)efore  tiie  bill  was  filed,  asserting  some  sort 
of  a  title.  It  was  asked  that  complainant  be 
restored  to  Qie  pcwsesslon  of  the  property,  and 
that  the  claim  of  the  defendants  be  removed, 
as  a  cloud  upon  his  title.  Defendant  Draughn 
answered,  denying  that  complainant  was  the 


owner.  In  fee  or  otherwise,  of  a  part  of  the  land 
be  sued  for,  or  that  he  had  been  In  possession 
of  the  disputed  land  for  over  seven  years.  He 
sets  out,  by  metes  and  bounds,  the  land  he 
claims,  and  avers  that  he  bad  been  In  open, 
notorious,  and  adverse  possession  of  It,  under 
color  of  title,  for  over  seven  years  l>efore  the 
bill  was  filed,  claiming  it  adversely  to  all  the 
world.  He  also  avers,  with  respect  to  one  or 
more  parts  of  the  land  In  dispute,  that  he  was 
In  the  <^n  possession  of  It  at  the  time  com- 
idalnant  bought  and  took  title,  If  In  fact  be  baa 
any  title  covering  It.  And  we  Infer  that  the 
defense  of  champerty  was  Intended  to  be  made, 
although  It  Is  not.  In  terms,  presented  In  the 
answer.  Defendant  Thompson  anvn-ered,  and 
denied  the  equities  of  the  bill  and  the  daim  of 
complainant  A  large  volume  of  proof  was 
taken,  consisting  of  the  depositions  of  some  IS 
or  20  witnesses,  with  exhibits  oi  copies  of 
deeds  and  grants.  The  cause  was  beard  by 
Chancellor  Lindsay  February  23,  1897.  He 
overruled  exceptions  presented  by  both  parties 
to  the  reading  of  certain  depositions,  and,  go- 
ing to  Hie  merits  of  the  case  as  presented  by 
the  whcde  report,  tadd  that  tiie  complainant 
was  entitled  to  the  relief  he  sought,  and  de- 
creed accordingly,  and  ordered  writ  of  posses- 
sion to  issue  in  his  favor.  There  was  no  ap- 
peal from  this  decree,  but  defendants  filed  the 
record  and  obtained  a  writ  of  errtx,  and  this 
case  Is  before  us  by  virtue  of  this  writ. 

Ten  formal  errors  to  the  decree  of  the  cfaan- 
cellor  have  been  filed  la  this  court  Tbey  may 
all  be  treated  under  five  heads:  (1)  The  chan- 
cellor erred  In  not  excluding  a  tot  of  deposi- 
tions offered  by  complainant,  because  taken 
after  the  four-months  rule,  fixing  the  time  In 
whldi  evidence  in  chief  Is  to  be  taken,  and 
because  they  were  taken  in  Fentress  county. 
In  the  absence  of  the  defendants  and  their 
counsel,  when  they  should  have  been  taken  in 
Huntsville,  ScoU  county.  (2)  He  erred  In  not 
extending  the  time  for  defendants  to  bring 
forward  all  their  evidence.  (3)  He  erred  In 
bedding  that  defendants  were  not  protected  In 
Uielr  title  by  seven  years*  adverse  holding  un- 
der color  of  title.  (4)  He  erred  In  not  holding 
that  complainant  should  be  re{)elled  by  their 
plea  that  his  purchase,  as  to  part  of  tiie  laud, 
was  cbampertoue.  (5)  He  erred  In  fixing  Oie 
true  line  of  the  lands  of  complainant  as  he  did, 
thereby  making  thsm  Include  the  land  In  dis- 
pute. 

It  appears  that  the  comfdalnant  did  not  get  in 
his  evidoice  In  chief  under  the  four-months 
rule.  He  tbereup(Hi  made  affldavit  before  the 
maslar,  and  asked  fc^  an  extension  of  time, 
and  It  was  granted.  It  is  Insisted  that  the  affi- 
davit made  before  the  master  was  not  sufficient 
to  authorize  him  to  grant  an  extension.  It  Is 
the  object  of  courts  of  equity  to  get  at  the  full 
justice  of  cases  before  them,  and,  to  do  this, 
they  are  disposed  to  afford  litigants  a  reason- 
able time,  consistent  with  reasonable  rules,  to 
get  their  cases  ready  for  hearing  on  th^  mer- 
its. We  think  the  affidavit  was  sufficient  A 
question  la  made  as  to  the  poller  of  the  master 

Digitized  by  VjOOg IC 


ALEXANDER  v.  BEID. 


211 


to  grant  an  ertenslon. ,  He  has  the  power,  un- 
der the  rules  adopted  by  the  chancellor  and  ap- 
proved by  the  legislature.  Acts  1871,  c.  97; 
MIU.  &  V.  Code,  S  5207. 

It  Is  next  insisted  that  the  court  should  have 
granted  defendants  time  to  adduce  additional 
evidence.  We  nowhere  find,  from  an  examina- 
tion of  the  record,  where  defendants  ever  made 
iiny  regular  application  tix  additional  time, 
supported  by  an  affidavit  giving  any  reasons 
therefor.  It  is  not  Intimated  in  the  decree  of 
the  diancdlor  that  an  application  for  addition- 
al time  was  made  by  the  defendants.  Hence 
this  exception  Is  overruled. 

We  find,  upon  examination  of  the  evidence, 
that  the  clear  weight  of  U  is  Uiat  defendants 
had  a  small  incloeure  or  Inclosures  on  the  land 
in  dispute,  bat  that  it  had  not  existed  for  sev- 
en years.  The  weight  of  the  evidence  Is  that 
this  occupancy;  insisted  upon  by  defendants  as 
having  perfected  their  title  under  the  statute 
of  limitations  of  seven  years,  did  not  commence 
until  the  spring  of  1891.  So  Uils  objection  fo 
the  decree  is  not  sustained. 

The  defense  of  champerty  Is  not  well  taken. 
So  far  aa  we  can  see,  when  the  complainant 
porchased  this  land,  oc  took  title  to  the  lands 
Including  tlie  disputed  land,  he  did  not  know 
that  defendants  were  In  possession  of  it,  or  that 
the  disputed  land  claimed  by  them  was  Includ- 
ed In  the  boundaries  of  his  lands.  Under  the 
facts  in  the  repeat,  the  doctrine  of  champerty 
Is,  In  our  tvfnion,  entirely  inapplicable  to  the 
case. 

The  fifth  ground  of  objection  la  that  the 
chancellcM-  erred  In  fixing  the  true  line  of  the 
land  where  he  did,  and  so  as  to  inidude  the 
land  In  dispute.  The  ctiancellor,  In  his  decree, 
found  the  true  line  to  be  correctly  designated 
on  the  map  of  Mr.  G.  B.  Schenck,  exhibited 
with  his  deposition.  We  find  no  error  In  the 
result  reached  by  the  chancellOT  on  this  point. 
There  is  an  assanit  made  upon  Mr.  Schenck  in 
one  of  the  briefs  filed  with  the  record,  and  It  is 
said  that  he  exercises  great  skill  and  facility  la 
making  surveys  and  drawing  maps  which  get 
parties  Into  litigation.  How  this  is,  we  do 
not  know,  as  there  Is  no  evidence  tearing  up- 
on the  subject  In  the  record. 

It  Is  proper  to  say  that  the  complainant  de- 
raigns  his  title  through  a  clean  chain  of  title, 
running  back  to  a  grant  from  the  state.  It  is 
unnecessary  to  set  out  in  this  opinion  the  suc- 
cessive links  In  his  chain  of  title.  The  same 
may  be  said  with  respect  to  the  chain  of  title 
of  the  defendants.  In  other  words,  there  is  do 
dispnte  between  the  parties  as  to  the  validity 
of  their  title.  The  controv«sy  Is  really  one 
over  the  proper  location  of  the  lines  of  this 
land.  We  might  go  on,  in  this  opinion,  and 
cite  the  parts  of  the  evidence  and  the  Incidents 
in  the  evidence  appearing  In  the  record  which 
lead  ns  to  the  conclusion  that  the  chancellor 
reached  the  right  result,  but  It  would  be  of  no 
benefit  to  elQier  of  the  parties.  We  simply  an- 
nounce that,  as  a  fact,  we  find  that  the  chan- 
cellor correctly  located  the  lines  of  the  com- 
(dalnaat;  and  this  finding  on  our  part  Is  con- 


clusive of  the  case,  so  far  as  this  court  Is  con- 
cerned. ThCTe  Is  no  error  in  the  decree  of  the 
dianc^r,  and  It  Is  affirmed,  with  coats. 

BARTON  and  NGIL.  JJ.,  concur. 

AfBrmed  orally  by  supreme  court,  November 
18,  1897. 


ALEXANDER  v.  BEID. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  15, 
1898.) 

Ualioiods  Prosecution     Pbobabu  C4iisa  — 

EVIDBKCE— iKSTRUOnOKS  TO  JORT. 

1.  In  an  action  for  the  malicious  proeecutirai 
of  plaintiff  by  defendant  for  false  swearing,  al- 
leged to  have  been  committed  by  plaintia  by 
fuaely  swearing  that  he  had  not  signed  a  cer> 
tain  note,  it  appeared  that  plaintiff  had  sworn 
that  a  citeck  signed  by  him  in  blank  had  been 
changed  to  the  note  in  question.  The  note, 
when  produced,  showed  that  It  could  not  by  any 
possibility  have  been  made  ont  of  a  blank  check. 
The  prosecution  failed  by  reason  of  a  variance 
between  the  Indictment  and  proof  In  the  de- 
scription of  the  note  in  question.  Hdd,  that 
the  evidence  ahowed  probable  cause,  and  that 
a  verdict  for  plaintiff  should  have  been  set 
aside. 

2.  It  was  error  to  admit  testimony  aa  tn 
plaintiff's  habit  of  uaine  the  word  "note"  for 
"check,"  or  "check"  for  note." 

3.  It  was  error  to  penult  the  attonur  in  hJs 
statement  to  the  jury  to  read  tbe  indictment 
as  evidence. 

4.  Probable  cause  is  a,  question  ot  law,  and 
should  not  be  submitted  to  the  jury;  but  the 
court  should  tell  the  jury  to  find  the  existence 
or  nonexistence  oi  prwable  cause,  aa  they  may 
believe  one  state  of  facts  or  another  to  exist 

Appeal  tnm  drcnlt  oonrt.  Fnlton  ootmty. 

"Not  to  be  <AciflUy  iqwrted." 

Action  by  J.  H.  Beld  against  B.  L.  Alex- 
ander fbr  nudldoas  proBeentfam.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed. 

W.  W.  Robertson  and  J.  C.  Floumoy,  for 
appellant  Bobbins  &  Thomas  and  R.  T.  Ty- 
ler, for  iqipellee. 

HAZELRIGG,  J.  In  a  suit  to  settle  the 
partnership  affairs  of  a  lumber  company,  of 
which  the  appellant,  appellee,  and  others  were 
memt>ers,  the  appellee,  by  deposition,  testified, 
in  substance,  that  a  certain  note  for  $8,000, 
upon  a  copy  of  which,  filed  in  the  record  of 
that  suit,  his  name  appeared  along  with  the 
signatures  of  other  memtiers,  was  a  forgery, 
or  else  a  blank  check,  which  he  had  left  with 
appellant  for  the  pmpose  of  paying  some  small 
bills,  had  been  filled  up  as  such  note,  over  the 
name  of  appellee.  When  confronted  with  the 
original  note,  he  admitted  the  signature  to  be 
his  own,  but  atlll  claimed  it  was  a  forgery, 
because  filled  up  on  such  a  blank  as  he  had 
referred  to  in  a  former  deposition.  As  a  mat- 
ter of  fact,  the  note  wae  not  filled  up  on  a 
blank  chedc,  but  the  names  of  the  payors 
were  signed  on  an  ordinary  form  for  prom- 
issory notes  used  by  tianks  generally.  The 
charge  that  the  note  was  a  forgery  was  direct- 
ed solely  at  ai^ellant,  and  in  variouys  ways  and 
at  different  times,  the  appellee  charging  ex- 
pressly that  appellant  had  forged.hls  name  to 
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this  note.  It  became  comoion  street  talk  that 
appellee  was  charging  appellant  with  forgery, 
and  that  appellant  waa  chaining  appellee  with 
having  Bwom  falsely  In  saying  that  the  note 
was  forged.  To  bring  tht  matter  to  an  lasae, 
and  donbtless  to  vindicate  or  reUeve  hlmseU 
of  this  charge  of  forgery,  the  appellant  pro- 
cured an  Indictment  against  the  appellee  for 
false  swearing  that  he  did  not  sign  the  note 
in  question.  In  the  Indictment,  however,  this 
note  Is  described  as  having  been  executed  to 
J.  Amberg's  Sons,  and  the  note  so  shows.  It 
appears,  and  is  bo  argued,  that  the  prosecu- 
tion failed  because  of  this  variance.  Upon  the 
dismissal  of  the  Indictment,  appeUee  brought 
this  salt  against  the  appellant  for  malicious 
prosecution;  and,  upon  the  evidence  allowed  t9 
go  before  It  and  the  Instructions  given,  the  Jury 
rendered  Judgment  tor  appellee  for  the  sum 
of  $1,1S0,  and  lUs  judgment  we  are  called  on 
to  review. 

At  the  threshold  It  is  to  be  remembered  that 
onr  Inquiries  are  not  to  be  extended  to  cover 
the  qaestlon  of  the  gnUt  or  innocence  of  the 
appellee,  who  was  charged  with  the  crime  of 
false  swearing,  but  are  to  be  confined  to  the 
question  whether  or  not  aiq>ellant  had  prob- 
able cause  to  believe  appeUee  had  sworn 
falsely  when  he  deposed  that  the  note  was  not 
signed  by  him,  and  was  a  forgery.  The  appel- 
lee's testimony  relied  on  by  appellant  to  In- 
duce him  to  Institute  the  prosecution,  and 
which  impelled  him  to  a  belief  In  appellee's 
guilt.  Is  as  follows:  "Question  67.  What  wah 
the  character  of  the  indebtedness  to  J.  Am- 
berg  &  Sons?  Was  It  a  note  or  account?  An- 
swer. I  do  not  know.  They  claim  It  is  a  note, 
but  I  have  never  seen  the  note.  The  copy 
with  the  papers  In  this  suit  has  my  name  on 
It,  but,  If  my  name  Is  on  the  note,  it  is  a 
forgery.  I  never  heard  of  the  note  mitll  this 
suit  was  brought,  but  bad  heard  of  the  debt 
before.  I  signed  some  blank  checks  In  the 
bank  at  the  request  of  R.  L.  Alexander  [the 
appellant  here,  and  wbo  was  cashier  of  the 
bank],  he  stating  that  little  bills  would  come 
In  there  to  be  paid,  and  he  would  not  pay  them 
unless  he  had  my  signature;  and,  If  they 
have  a  note  with  my  name  on  it,  it  Is  one  of 
those  checks,  or  a  gross  forgery."  Reld's 
Deposition,  December  14,  1891.  at  Paragould, 
Ark.  And  again:  "Question  7.  Did  the  com- 
pany, or  any  member  of  the  firm,  execute  to 
3.  Amberg  &  Sons  a  note  for  $8,000?  An- 
swer. They  claim  so.  I  have  never  seen  the 
note,  and  never  heard  of  the  note  until  this 
suit  began.  Question  8.  D'd  you  sign  your 
name  to  the  said  ^8,000  note,  or  did  you  au- 
thorize anybody  to  sign  your  name  to  said 
note?  And,  if  you  so  authorized,  tell  whom. 
Answer.  I  did  not  sign  It  myself,  or  authorize 
any  one  else  to  sign  It  for  me.  I  have  never 
seen  the  note."  Be<d*s  Deposition,  May  3, 
1802,  at  Hickman,  Ky.  This  was  the  testi- 
mony used  to  obtain  the  indictment,  together 
with  the  note  showing  the  genuine  signature 
of  Reld.  Afterwards,  when  the  original  note 
was  produced  by  Amberg,  to  whom  It  had  been 


executed  and  delivered,  the  appeUee  was  re- 
called, and  testlfled  as  follows:  "Question. 
Please  examine  note  for  ¥8,000,  filed  herein  by 
D.  W.  C.  Awlaey  this  morning,  and  asy  what 
you  know  or  recollect  about  it.  Amwer. 
This  Is  the  first  time  I  have  seen  the  note  with 
the  figures  and  letter  'ESght  thousand  dollars, 
fS,000.'  This  note  was  made,  I  think,  out  of 
the  blanks  that  I  signed  for  Alexander  In  the 
beginning  of  the  business  of  the  J.  M.  Reld 
Ltmiber  Co.,  and  which  I  spoke  of  in  a  former 
deposition.  I  never  have  disputed  the  Am- 
berg's  furnishing  the  money,  but  I  never  signed 
that  note,  nor  do  I  know  what  day  It  was 
made  out  I  see  that  the  signature  In  said 
note  Is  mine.  I  am  certain  that  Is  one  of  the 
blanks  I  signed."  Now,  to  contradict  all  this, 
the  appellant  produces  the  note,  which  Is  not 
"filled  out"  of  any  blank  checks  left  with  Alex- 
ander for  the  purpose  of  paying  small  bills  as 
they  came  In,  but  the  note  is  In  the  usual 
form,  and  Is  signed  by  the  J.  M.  Reld  Lum- 
ber Company,  R.  L.  Alexander,  Scott  Alex- 
ander, and  J.  M.  Reld,  and  it  could  not  by  any 
possibility  have  beer  made  ont  of  a  blank 
check.  Moreover,  Henry  Amberg  testifies  that 
his  firm  loaned  the  lumber  company  fS,O0O, 
and  that  the  note  was  drawn  np  by  Alexander 
In  his  (Amt>erg'B)  store.  All  the  names  were 
signed  to  the  note  except  the  name  of  Reld, 
who  waa  oat  of  town.  The  note  was  given  to 
Alexander,  to  have  Reld  sign  it  when  be  re- 
turned. In  about  two  weeks,  witness  saw 
Reid  in  town,  and  on  the  same  day  Alexander 
returned  the  note,  with  the  name  of  Reid  on 
it  Alexander  testifies  that  he  took  the  note 
as  stated  by  Amberg,  and,  on  Reld's  return 
from  Arkansas,  had  him  sign  It.  He  saw  him 
do  so,  in  the  Hickman  Bank.  He  afterwards 
delivered  It  to  Amberg.  He  further  testifies 
that  Reld  never  left  with  him  any  blank 
checks  or  note  with  his  name  signed  to  It  for 
any  purpose,  and  he  never  filled  one  up  over 
his  name. 

Under  the  proof,  we  are  convinced  that 
Reld  signed  his  name  -to  this  note,  and  from 
his  good  character,  as  established  by  the 
proof,  we  suppose  that  he  forgot  the  trans- 
action. He  knew  the  money  had  been  bor- 
rowed, and  that  his  company  got  the  benefit 
of  It.  The  mere  matter  of  how  the  debt  was 
evtdence  was  not  a  mhtter  of  Importance, 
and  doubtless  escaped  his  recollection.  The 
yearly  business  of  his  company  amounted  to 
nearly  $100,000,  and  the  transactions  were 
very  numerous.  On  substantially  admitted 
facts  shown  in  the  record,  we  think  there 
was  probable  cause  for  the  prosecution  in- 
stituted by  the  appellant  We  think,  more- 
over, it  was  error  to  admit  proof  of  Reld's 
habit  of  using  the  words  "note"  for  "check." 
or  "check"  for  "note,"  offered  to  explain  his 
signature  to  the  note,  and  error  to  permit 
the  attorney,  in  his  statement  to  read  as 
evidence  the  Indictment  in  the  criminal  case. 
Clearly,  also  was  It  error  to  permit  proof  as 
to  the  Muse  and  the  Bynam  &  Casslty  notes. 
They  had  no  connection  whatever  with  the 
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transaction.  The  Instrnctlons  also.  In  so  far 
as  they  submitted  the  question  of  '*probable 
cause"  to  the  Jury,  were  erroneous.  This  Is 
wholly  a  question  of  law.  In  cases  of  tids 
bind,  if  there  are  contested  facts,  the  trial 
court  should  charge  hypothetlcsily,  upon 
the  state  of  facts  claimed  by  each  party. 
Meyer  t.  B^way  Co.,  98  Ky.  S67,  33  S.  W. 
66,  and  cases  there  dted.  Thtis,  it  the  jury 
should  bdlere  fnnn  the  eTldence  Qiat  Beld  did 
not  sign  iUie  note  to  Ambrass.  but  did  leave  a 
check  with  Atezander,  which  was  so  writ- 
ten up  as  to  form  the  note  as  it  appears  In 
«ndence,  then  there  was  a  want  of  prob- 
able caioe  for  tbA  prosecution  Instituted  by 
Alexander.  Now,  as  the  genuine  signature 
of  Reld  does  appear  on  the  note,  and  his  at- 
tNnpted  explanation  of  how  It  must  hare 
xotten  there  requires  us  to  believe  that  a 
check  was  so  transformed  into  a  note  as  to 
leave  no  trace  ot  the  alteration,  as  the  un- 
contradicted testlmonyof  Amberg  fully  shows 
that  Reld*s  name,  written  by  himself,  was 
put  on  the  note  after  It  was  filled  up  for  the 
amount  of  the  loan,  and  after  It  was  signed 
with  the'  names  of  the  other  obligors,  we 
conclude  that  the  Jury  could  not  believe  the 
state  of  facts  going  to  show  want  of  prob- 
able cause  on  the  part  of  Alexander,  and 
any  finding  to  that  effect  would  be  flagrantly 
against  the  weight  of  evidence,  and  for  that 
reason  the  trial  court  should  have  set  aside 
the  verdict.  Hie  Judgment  must  be  reversed 
for  proceedings  consistent  with  this  opinion. 


SPURR  V.  BATOHELOR. 
(Court  of  AppeaU  of  Kentucky.  Jan.  IS,  188&) 
Fl.BADiiie— FiLiifO  AiTiR  Trial  has  Bsodh— Dn- 

ORKTlOir  or  CodRT. 

The  CO  art  did  not  abuse  its  diicretioQ  In  re- 
fufling  to  permit  one  of  two  joint  defendants  to 
file  a  sei»rate  answer  after  the  trial  had  b^n, 
the  offer  being  made  more  than  ten  moaUia  after 
the  petition  was  filed,  and  more  than  months 
after  a  joint  aniw»  was  filed,  in  a  court  of 
continuous  sesrions. 

Appeal  from  circuit  court,  Fayette  county. 

'To  be  officially  reported." 

Action  by  W.  P.  Batchelor  agahist  R.  J. 
Sparr  and  E.  D.  Spurr  on  a  written  contract 
Judgment  for  plaintiff,  and  defendant  E.  3, 
Spurr  appeals.  Affirmed. 

Bronston  &  Allen,  for  appellant  Thorn- 
ton &  Kerr,  for  anieUee. 

WHITE,  J.  This  action  was  broniSit  by 
^pellee  in  the  Eayette  circuit  court  against 
appellant,  B.  J.  Spurr,  and  one  B.  D.  Spurr, 
upon  a  written  contract  The  petition  was 
filed  February  15,  188S,  and  on  the  12th  day 
of  AprD,  1886,  the  record  shows  that  a  Joint 
answer,  set^iff,  and  counterclaim,  ^i^lch, 
taowever.  was  sworn  to  by  B.  D.  Spurr  only, 
ms  filed.  The  issun  thus  tendered  by  the 
Joint  answer  were  Joined  by  reply,  and  on 
November  2S,  1895,  a  Jury  was  Impaneled 


and  sworn,  and  adjourned  over  to  the  26tlL 
On  November  2eth,  by  consent,  the  Jury  was 
withdrawn,  and  a  new  Jury  impaneled  and 
sworn,  and  then  the  appelant,  B.  J.  Spurr, 
offered  to  file  his  separate  answer,  in  which 
he  pleaded  non  est  factum  to  Qie  writing 
sued  on.  Appellant  filed  aflUavlte  of  himself 
and  of  Bronston  &  Allen,  attorneys.  Appel- 
lee filed  counter  affidavit  of  B.  A  Thornton; 
and  the  court,  being  advised,  declined  to  per- 
mit said  separate  answer  to  be  filed.  The 
trial  proceeded,  and  a  verdict  was  had  for 
appellee  for  ?7,748.91,  for  which  Judgment 
was  rendered  against  both  defendants,  and 
this  appellant  R-  J-  Spurr,  prosecntM  this 
appeal. 

The  only  error  suggested  by  counsel  for  ap- 
pellant is  the  action  of  the  court  In  refusing 
to  permit  the  separate  answer  pleading  non 
est  factum  to  be  filed.  The  question  of  filing 
pleadings  after  the  trial  has  begun  addresses 
Itself  to  the  discretion  of  the  trial  court  As 
the  answer  tendered  and  rejected  by  the 
court  was  offered  ten  months  after  the  peti- 
tion was  filed,  and  more  than  six  months 
after  the  Joint  answer  was  filed.  In  a  court 
of  continuous  sessions,  we  do  not  feel  in- 
clined to  say  that  the  court  abused  its  dis- 
cretion In  refusing  to  permit  the  separate  an- 
swer to  be  filed.  This  being  the  only  error 
urged,  we  are  of  opinion  that  the  Judgment 
should  be  affirmed. 


LOUISVILLB  ft  N.  B.  00.  v.  HAUO  et  aL 
fOourt  of  AppealB  of  Kentucky.  Jan.  18>  1806.) 

CaBKIIBS— STARTINe  OT  TK4IX  BSrOXS  FASSSHeiR 

IS  Seatsd. 

A  train  may  be  started  without  waiting  for 
a  passenger  to  be  seated,  unless  there  Is  some 
special  reason  to  the  contrary.  And  the  mere 
fact  that  a  passenger  is  a  fleshy  woman.  Incum- 
bered with  a  number  of  children,  does  not  when 
she  has  an  escort  with  her,  cooantute  audi  an  In- 
firmity as  to  teke  the  case  out  of  the  general 
rule,  so  as  to  render  the  carriM  liable  for  an  In- 
jury to  tite  passenger,  caused  by  the  sudden 
starting  of  the  train  b^ore  die  was  seated. 
QvJty,  Jh  dbaentlpg. 

Appeal  from  circuit  court.  Laurel  oonnty. 

"To  be  officially  reported." 

Action  by  Lydla  A  Hale  and  others  against 
Louisville  &  Nashville  Railroad  Company  to 
recover  damages  for  personal  Injuries.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

J.  A.  Craft  and  J.  W.  Alcorn,  for  appellant 
Tinsley  ft  Faulkner  and  Ewell  ft  Smitii,  for 
appdlees. 

DU  BELLE,  J.  The  appellee  recovered 
Judgment  for  fl,600  against  the  appellant 
for  Injuries  alleged  to  have  been  caused  by 
the  violent  forward  movement  of  appellant's 
trftln  at  Lily,— at  which  place  appellee  board- 
ed the  train  of  appellant.— which  threw  her 
against  the  arm  of  a  car  seat  before  sho 
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could  get  seated.  She  alleged  that  she  jsas- 
talned  Injuries  in  the  back*  hip*  and  kne^ 
vhich  confined  her  to  her  bed  for  some  three 
months,  and  vbich  -were  painfnl  and  perma- 
nent In  their  nature,  since  -which  time  she 
has  been  unable  to  perform  much  labor. 

The  principal  error  relied  on  for  reTersal 
Is  In  the  giving  of  Instruction  1  ottered  on 
behalf  of  appellee,  which  Is  as  followB:  "If 
the  jury  shall  believe  from  the  evidence  that 
plaintiff  purchased  a  ticket  of  defendant 
from  Lily  to  Bichmond,  Ky.,  and  attempted 
to  get  aboard  of  defendant's  train  at  Uly, 
and  that  those  In  charge  of  said  train  cana- 
ed  same  to  start  before  she  had  reasonable 
time  to  aaltiy  get  aboard  and  ^  seated,  and 
that  in  BO  starting  or  moving  sadd  tzaln  she 
was  thrown  upon  and  between  the  Beats,  and 
Injured  in  her  knee,  hip,  or  back,  they  will 
find  for  hw  such  sum  In  damages  as  they 
may  believe  win  reasonably  compensate  her 
for  such  injury,  not  exceeding  $10^000."  The 
question  presented  fbr  decision  is  whether, 
under  the  circumstances  of  tills  case,  the  ap- 
pellant was  required  to  hold  Its  tridn  until 
appellee  had  time  to  get  seated.  "Fhls  ques- 
tion, we  believe,  has  never  been  passed  on  In 
this  state.  It  appears  that  appellee  was  a 
large,  fleshy  woman,  about  35  years  of  age; 
that  she  went  to  the  train  In  company  with 
her  son-in-law,  who  Intended  to  see  her  off, 
with  two  boxes  of  household  goods,  six  chil- 
dren, ranging  in  age  from  18  months  to  12 
years,  and  a  basket  It  la  alleged  In  the  peti- 
tion that  the  customary  warning,  "All 
aboard!"  was  glv»  by  the  conductor.  Ap- 
pellee states  that  the  train  gave  a  violent 
Jerk  whOe  she  was  upon  the  platform.  This, 
however,  did  not  cause  the  Injury  complain- 
ed of.  It  appears  from  her  statement  that 
some  of  the  trainmen  assisted  some  of  the 
children  to  get  upon  the  train;  that  her  eld- 
est daughter  took  one  child,  her  son-in-law 
another,  and  she  carried  the  baby  upon  one 
arm,  and  the  basket  upon  the  other.  The 
train  offlclals  state  that,  after  she  had  gotten 
into  the  car,  they  went  forward  to  the  bag- 
gage car,  and  saw  to  putting  the  two 'pack- 
ing boxes  on  board  the  car  before  the  signal 
was  given,  or  the  start  made.  Undoubtedly, 
her  Injury  was  not  caused  by  any  Jolt  or  Jar 
which  the  train  received  while  she  was  on 
the  platform,  and  the  question  need  not  be 
considered  whether  such  Jolt  actually  oc- 
curred or  not  The  sole  question  Is  whether 
the  conductor  was  required  to  wait  after  the 
passenger  was  safely  Inside  the  car  until  she 
bad  a  reasonable  time  to  get  seated,  before 
putting  his  train  In  motion.  Undoubtedly, 
It  would  be  negligence  for  the  conductor  to 
start  a  train  while  the  passenger  was  ob- 
viously in  the  act  of  getting  on  the  train; 
but  It  has  never  been  held,  so  far  as  we  are 
able  to  find,  that  in  ordinary  cases  the  con- 
ductor Is  required  to  either  see  that  the  pas- 
senger has  reached  a  seat,  or  to  delay  start- 
ing his  train  after  the  passenger  Is  safely 
wlttiln  the  car.  And,  while  there  are  a  num- 


ber of  cases  In  which  tbe  icarrler  has  been 
held  liable  for  Injuries  resultli^r  from  tm- 
pn^er  stopping  and  starting  of  traJnSr 
"*  *  *  risks  of  injury  from  Jolts  and  Jerka 
ordinarily  Incident  to  the  movement  of  trains 
are  risks  which  the  passenger  assumes."  4 
BUIott,  B.  B.  i  1D88.  And  see  Choate  v.  Ball- 
way  Oo.  (Tes.  Sup.)  86  &  W.  247.  Aa  matter 
of  course,  the  obligation  of  the  carrier  is 
dependent  largely  upon  the  (drcumstances  of 
the  particular  case;  but  It  seems  to  us  that, 
although  Incumbered  with  six  children  and 
a  basket,  as  the  appellee  had  tiie  assistance 
of  her  Bon-in4aw  in  mounting  the  steps  of 
the  train,  and  In  managing  tbe  chlUren,  and 
one  child  was  of  sufficient  age  and  slse  i» 
render  assistance  In  addition  to  that  afforded 
by  the  trainmen,  and  as  there  la  no  pretense 
that  appellee  asked  assistance  from  any 
officer  of  the  train,  there  la  notiiing  in  thia 
particular  case  to  take  It  out  of  the  general 
rule  that  a  train  may  be  started  without 
waiting  for  the  passenger  to  reach  a  seat 
after  entering  the  vehicle,  unless  there  la 
some  special  reason  to  the  contrary,  as  In 
the  caae  of  a  weak  or  lame  person.  Yamell 
V.  BaUroad  Oo.  (Mb.  Sup.)  21  B.  W.  1.  In 
that  case  the  court  qnoted  with  approval 
from  2  Shear,  ft  B.  Neg.  (4th  Ed.)  S  BOS:  -Aa- 
soon  as  tiie  passenger  has  fairly  entered  the 
vehicle,  the  carrier  may  start  without  wait- 
ing for  him  to  reach  a  aeat,  unless  there  Is 
some  special  reason  for  doing  so.  aa  in  the 
case  of  a  weak  or  lame  person,  or  of  a  pas- 
senger on  the  outside  of  the  coach;  and  the 
ground  of  the  exception  must  be  brongbt  to- 
the  carrier's  notice,  or  he  wIU  be  Justified  In 
starting  In  the  usual  manner.**  While  recog- 
nizing ttie  duty  of  a  railroad  company  to  stoi^ 
Its  train  a  reasonable  length  of  time  to  en- 
able passengers  to  get  on  and  off,  and  that 
it  is  responsiUe  for  injuries  caused  by  un- 
necessary, unusual,  and  negligent  jerking  of 
the  train,  and  that  It  owes  a  higher  degree  of 
care  to  a  lame  or  infirm  person  than  to  per- 
sons in  ordinary  health,  we  cannot  concede 
that  the  mere  fact  of  appellee  beii^  fleshy, 
and  Incumbered  with  a  number  of  children 
(she  having  an  escort  with  her),  was  any 
snfliclent  notice  to  the  conductor  of  an  hn- 
firmlty  which  required  extraordinary  care- 
on  hlB  part.  "Negligence  cannot  be  assumed 
from  the  mere  fact  of  an  accident  and  ao 
injury."  1  Shear.  &  B.  Neg.  S  S9.  And  see- 
Wlntuska'B  Adm'r  v.  Railroad  Go.  (Ky^)  20- 
S.  W.  819.  We  are  of  opinion,  therefore, 
that,  under  the  circumstances  of  this  case, 
the  court  erred  in  tnstructiug  the  Jury  that, 
unless  appellee  had  reasonable  time  to  safely 
get  aboard,  and  get  seated,  eiie  was  entitled 
to  recover.  It  would  be  proper  to  Instruct 
the  Jury,  under  the  facts  as  they  appear  in 
this  record,  that  she  was  entitled  to  a  rea- 
sonable time  in  which  to  get  safely  In  the> 
car;  and  also,  If  the  evidence  Justified  It  an 
Instruction  upon  the  subject  of  negligent  and 
unusual  Jerking  in  starting  the  train.  For 
the  reasons  given,  the  Judgment  is  reversed^ 
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wlOi  instnictloiis  tm  further  proceedings 
consistent  wltb  ttaia  opinion. 

GUFFY,  dissenting. 


MATIINOLT  et  al.  t.  IBLDJBB.  6t  aL 
(Goart  of  Appeals  of  Kentncky*  Jan.  18, 189S.) 
Abatkhext  — FiKAt   Okdbr— AsaioNKENTa  roR 
Cbbditosb— Valipitt  '.>r  Statuis  Limit- 
ixe  Jdhisdiction  op  Cikcuit  Court. 

1.  The  pendency  of  an  action  hj  creditors  to 
recoTer  judgment  on  their  claims  is  aot  a  bar 
to  an  action  by  them  to  settle  the  estate  of  the 
defendant,  who  has  made  an  assignment  for  the 
benefit  of  creditors. 

2.  An  order  of  reference  to  a  commissioner  for 
the  settlement  of  an  assi^ed  estate  in  a  suit 
brought  for  that  purpose  is  a  final  order,  from 
which  an  appeal  may  be  prosecnted, 

3.  Ky.  St.  {  80,-vtuch  authorizes  a  suit  to  be 
bronght  by  a  creditor  or  creditors  in  the  drcuit 
court,  instead  of  in  the  county  court,  for  the 
settlement  of  an  asdgned  estate,  only  where  the 
plaintiffs  represent  as  much  as  one-fourth  ut  the 
liabilities,  is  constitutioual. 

Appeal  from  eircDlt  court,  Marlon  conntj. 

•10  be  officially  n^rted." 

Action  by  Tereaa  Blder,  execntriz  of  B.  D. 
Blder,  and  otbere,  ngabist  Bl  V.  Hattln^y 
and  others,  for  a  settlement  of  the  estate  of 
B.  T.  IfatUngly,  assigned  for  the  b«ieflt  of  i 
^editors.  Judgment  for  plalntMb.  and  de- 
fendants appeal.  ReTersed. 

Blchards,  Welsslnger  &  Baskln  and  Ben 
Spalding,  for  appellants.  W.  B.  &  8.  A. 
Russell,  for  appellees. 

GUFFY,  J.  B.  F.  Mattlngly  made  an  as- 
Rlgnment  of  his  property  for  the  benefit  of 
his  creditors,  to  the  appellant  Columbia  Fi- 
nance Trust  Company,  which  assignment 
was  accepted  by  the  company.  Soon  after- 
wards appeUees  Instituted  suit  In  the  Marloo 
i-Ircult  court  for  a  settlement  of  the  estate  of 
said  Mattlngly.  It  is  alleged  In  the  petition 
that  Mattlngly  was  indebted  to  the  appdlee 
Teresa  EHer,  executrix  of  B.  D.  Elder,  In  the 
sum  of  ¥1,20.9,  subject  to  a  credit  of  $600.  It 
Is  further  alleged  that  the  said  appellant  was 
Indebted  to  the  appellee  Hntchms  on  account 
(>f  notes  executed  appellant  to  appellees'  In- 
testate, R.  L.  Mattlngly.  for  the  following 
sums,  to  wtt,  ¥200,  9500,  and  $300,  with  In- 
terest from  the  dates  lof  each.  It  also  ap- 
pears in  the  petition  that  suits  had  been 
theretofore  instituted  against  B.  F.  Mattlng- 
ly to  recover  judgment  for  said  sums.  The 
petition  also  shows  that  B.  F.  Mattlngly  was 
iBdebted  to  W.  H.  Head  and  H.  A.  WUIet 
and  that  Mattlngly  owned  large  tracts  of 
land  in  Marlon  county;  and  it  was  asked 
that  the  case  be  referred  to  the  master  com- 
missioner, to  state  and  settle  the  accounts 
of  said  Mattlngly,  and  all  credit»rs  be  en- 
joined from  proceeding  on  any  claim  they 
liad  against  said  Mattlngly,  etc.  The  appel- 
lants filed  a  written  motion  to  dismiss  the 
petition,  which  was  overruled;  and  there- 
upon appdlants  filed  a  Jclnt  and  separate 


demurrer  to  the  petitloii,  for  the  ft^ovbif 
reasons:  (1)  Because  the  demands  set  np 
and  relied  on  by  the  plaintiffs  herein  are  In 
litigation  between  them  and  defendant  Mat- 
tlngly In  actions  pending  in  this  oonrt  prior 
to  the  filing  of  the  petition  herein  (specifying 
same);  (2)  because  It  Is  not  alleged  that 
plaintiffs  constituted  one-fourth  of  all  the 
creditors  of  B.  F.  Mattlngly  that  had  claims 
against  him  at  the  time  of  the  said  assign- 
ment, which  demurrer  was  overruled  by  the 
court.  Appellants  thereupon  filed  their  an- 
swer, in  which  it  la  alleged  that  the  appel- 
lees were  not  representing  one-fourth  of  the 
liabUity  of  said  B.  F.  Mattlngly,  nor  of  said 
assigned  estate,  nor  did  the  combined  in- 
debtedness of  said  plaintiffs  constitute  one* 
fourth  of  the  liability  of  said  Mattlngly.  and 
that  said  assignee  has  filed  suit  In  this  court 
for  a  settlement  of  said  estate.  It  Is  further 
alleged  that  there  were  other  actions  pend- 
ing prior  to  the  filing  of  the  petition  herein, 
and  still  pending  in  this  court,  between  the 
same  parties,  which  involve  Identically  the 
same  questton  relied  on  herein,  !n  one  of 
which  actions  defendants  have  been  enjoin- 
ed from  prosecuting.  In  any  other  actions 
than  that,  their  demands,  set-off,  and  coun- 
terclaims which  they  have  against  William 
Hotchens,  administrator  of  R.  L.  Mattlngly, 
and  which  defendant  Mattlngly  had,  before 
the  petition  herein  was  filed,  set  up  and  re- 
lied upon  both  as  a  defense  as  to  adminis- 
trator's demands,  and  by  way  of  cross  peti- 
tion over  against  said  administrator.  After 
this  answer  was  filed,  appellee  Elder  filed 
an  amended  petition,  showing  that  she  had 
recovered  judgment  for  the  demand  set  out 
in  her  petition.  Afterwards  appellants  filed 
an  amended  answer,  averring  that  said 
judgment  had  been  superseded,  and  appeal 
taken  to  this  court.  Appellees  filed  a  de- 
murrer to  the  answer,  on  the  ground  that  It 
did  not  state  facts  sufficient  to  constitute  a 
defense  or  plea  In  bar,  which  demurrer  was 
sustained  by  the  court,  and  the  case  refer- 
red to  the  commissioner  for  a  settlement; 
and  from  these  Judgments  and  orders  this 
appeal  Is  prosecuted.  9ome  other  orders 
and  steps  were  taken  In  the  case  afterwards, 
which  appear  to  have  been  set  aside,  or,  at 
any  rate,  need  not  be  noticed. 

The  contention  of  appellauts  Is  that  the 
pendency  of  the  suits  of  appellees  to  recover 
judgment  against  Mattlngly  was  a  bar  to 
this  action;  but  It  will  l>e  seen  that  this  ac- 
tion Is  for  a  settlement  of  the  estate,  which 
is  not  the  same  relief  sought  in  the  other 
suits  referred  to;  hence  we  are  inclined  to 
the  opinion  that  the  pendency  of  the  other 
suits  could  not  be  pleaded  In  bar  of  this  ac- 
tion. It  Is  also  Insisted  that  the  petition  Is 
Insufficient,  because  It  does  not  show  that 
the  plaintiffs  represent  one-fourth  of  all  the 
debts  due  from  the  assignor,  nor  equal  to 
one-fourth  of  the  assets  assigned.  It  seems 
to  be  the  contention  of  appellees  that  the 
order  of  reference  to  the  commissioner  for  a 
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Bettlement  of  the  assigned  estate  Is  not  such 
flnal  order  as  to  authorize  an  appeal,  and 
tbat  so  much  of  the  Kentucky  Statutes  as 
prohibits  creditors  not  holding  as  much  as 
one-fourth  of  the  debts  from  bringing  sttlt 
In  the  circuit  court  to  settle  trust  estates  Is 
unconstitutional.  The  object  of  the  petition 
was  to  procure  a  reference  of  the  assigned 
estate  to  a  commissioner  for  settlement,  etc. 
The  order  of  reference  waa  an  adjudication 
In  favor  of  plaintiffs  upon  a  most  vital  Issue 
presented;  and,  If  such  order  cannot  be  ap- 
pealed  from  and  reversed,  the  result  would 
be  tbat  the  plalntifTs  would  necessarily  ob- 
tain the  relief  sought  without  regard  to  their 
right  to  prosecute  the  action.  We  are  there- 
fore of  the  opinion  that  appellants  have  a 
right  to  prosecute  an  appeal  from  the  order 
of  reference. 

It  seems  to  us  that  chapter  7  of  the  Ken- 
tucky  Statutes,  title  "Voluntary  Assign- 
ments," is  a  proper  exercise  of  legislative 
power.  Section  96  of  said  chapter  reads  as 
follows:  "The  provisions  of  this  chapter 
shall  not  prevent  actions  to  settle  estates  by 
the  assignee,  or  by  any  creditor  or  creditors 
representing  one-fourth  of  the  llabllitleB, 
from  being  brought  In  the  circuit  court;  pro- 
vided, that  whenever  a  suit  Involving  a  set- 
tlement of  the  estate  shall  be  brought  In  the 
circuit  court  of  the  county  In  which  the  as- 
signment is  made,  Jurisdiction  of  the  county 
court  shall  cease,  and  ail  papers  relating  to 
the  estate,  and  filed  In  the  county  court, 
shall  be  transmitted  by  the  clerk  thereof  to 
the  clerk  of  the  clrcolt  court,  and  by  him 
filed  in  such  suit."  The  object  of  the  section 
supra  is  manifestly  to  prevent  creditors  rep- 
resenting less  than  one-fourth  of  the  liabili- 
ties from  bringing  suits  in  the  circuit  conrt 
to  settle  the  estate;  and  It  seems  to  us  that 
It  Is  a  wise  and  prapa  i»ovlslon,  and  In- 
tended and  calculated  to  facilitate  settle- 
ments of  such  estates,  without  incurring  the 
Immense  bills  of  cost  usually  attending  the 
settlement  of  such  estates  by  suit  In  the  cir- 
cuit court  For  the  reasons  indicated,  the 
Judgment  appealed  from  is  reversed,  and  the 
cause  remanded,  with  directions  to  sustain 
the  d^urrer  to  the  petition,  and  to  overrule 
plalntlflTs  demurrer  to  the  answer,  and  for 
proceedlngfl  coiulateiit  with  this  opinion. 


TURNER  v.  FARMERS'  BANK  OF 
KENTUCKY. 
(Court  of  Appeals  of  Keatucky.    Jan.  19,  1S98.) 
Vkhdor  and  FtJRCHASRR— Aorbbmsxt  as  to  Salb 

OF  Land— COSSIDKRATIOK. 

it  constitutes  no  defense  to  an  action  on 
notes  executed  for  the  price  of  land  that  plain- 
tiff violated  an  agreement  to  allow  defendant  to 
sell  the  land  in  separate  lots,  and  to  release  his 
hen  on  each  lot  as  sold,  there  being  no  consider- 
ation for  the  agreement. 

Appeal  from  circuit  court,  Ballard  county. 
"Not  to  be  officially  reported." 
Action  by  Farmers*  Bank  of  Kentucky 
against  P.  L.  Turner,  on  notes  executed  for 


the  price  of  land.  Judgment  for  plaintiff, 
and  defaidant  appeals.  Affirmed. 

BuKC  &  WIckllffe,  tor  appellant  Clay  St 
Clay,  for  lytpellee. 

HAZELRIGO,  J.  To  the  bank's  suit,  ask- 
ing personal  Judgment  oo  certain  purchase 
notes  executed  for  a  large  tract  of  land  In 
rallard  county,  the  appellant  pleaded,  as  a 
defense,  an  alleged  verbal  agreement  with 
the  bank  that  as  the  land,  if  sold  In  one  body, 
would  not  bring  the  purchase-money  debt, 
the  appellant  might  sell  it  in  lots  of  100  acres, 
more  or  less,  and  turn  over  the  proceeds  to 
the  bank,  whose  purchase- money  lien  would 
then  be  released  on  the  quautlty  sold;  and 
that  he  carried  out  this  agreement,  or  made 
effort  to  do  so,  at  considerable  expense  to 
himself,  but  the  bank  had  failed  and  refused 
to  carry  out  the  arrangement  He  also  set 
up  tbat  he  was  entitled  to  a  credit  of  some 
$1,060,  being  the  Yancy  note  turned  over  to 
the  bank  as  one  of  the  purchase-money  notes 
due  for  a  100- acre  lot,  In  accordance  with 
the  agreement  Aa  a  large  part  of  the  pur- 
chase money  for  this  land  was  not  due  when 
this  suit  was  brought  the  court  left  open  ail 
questions  as  to  this  alleged  credit,  and  there 
la  no  complaint  on  this  branch  of  the  case, 
but  the  court  sustained  a  demurrer  to  the  de- 
fense based  on  the  alleged  contract  We 
think  there  was  no  error  In  this.  There 
seems  to  have  been  no  consideration  whatev- 
er for  any  such  alleged  contract,  and,  as  the 
land  is  apparently  susceptible  of  advanta- 
geotra  division,  the  court  can  easily  protect 
the  Interests  of  the  owner  when  it  comes  to 
ordetr  a  sale,  and  will  doubtless  direct  the 
sale  in  such  way  as  to  subserve  and  protect 
the  Interests  of  all.  The  Judgment  Is  af- 
firmed. 


NOHTHDRN  LAKE  lOE  00.  t.  OKR  et  at 
(Court  of  Appeals  of  Kentucky.    Jan.  15. 1888.> 
Dbid  to  Dbcsascd  Pskson— Aptidavits— Riobt 
or  ArroKWKT  to  Maks— ATTAcnaBNi 
— AmNDMBKT  or  ArriDATIT. 

1.  By  virtue  of  express  provision  of  Ky.  St  | 
2063,  a  deed  to  a  deceased  i>eraoa,  when  accept- 
ed by  hia  children,  vests  in  them  the  title  that 
would  have  vested  In  the  grantee  if  living. 

2.  Under  Civ.  Code,  1 6S0,  which  provides  that 
*the  affidavit  of  an  agent  or  attorney  most  state 
tlie  absence  from  the  county  of  the  party  or  par- 
ties for  whom  it  la  made,  and  the  ^ct  that  the 
affiant  is  agent  or  attom«r,"  an  affidavit  for  aa 
attachment  on  behalf  of  a  corporation  must, 
when  verified  by  an  attorney  for  the  corporation, 
show  the  absence  from  the  county  of  the  officer 
or  agent  who  would  be  required  to  verify  it  if  In 
the  county. 

3.  Under  Civ.  Code.  S  208,  snlieec.  2,  pcovidine 
that  the  anieudmeut  of  an  affidavit  for  an  at- 
tachment for  the  purpose  of  curing  a  defect 
"shall  not  affect  a  l>biia  fide  right  to,  or  lien  pre- 
viously acquired  uiion,  the  prc^erty  by  attach- 
ment or  oUierwise,  the  amendment  of  an  affi- 
davit for  an  attachment  made  by  an  attorney  so 
as  to  show  the  right  of  the  attorney  to  make 
the  affiitevit  cannot  affect  the  tide  acquired  by  a 
purchaser  after  the  attachment  was  issued,  but 
prior  to  the  amendment 

Digitized  by  Google 


Ky.) 


KORTIIEKN  LAKE  ICE  CO.  t.  ORIi. 


217 


AppeftI  from  circuit  court,  Hardin  county. 
"To  be  officially  reported." 
Action  by  the  Northern  Lake  Ice  Company 
-against  0.  Lett  on  account  Judgment  sustain- 
ing claim  of.  Charley  Orr  and  others  to  at- 
tached propert7,  and  plaintiff  appeals.  Af- 
ifirmed. 

8.  H.  Bush,  tor  appellant.  Marriott 
Vaniest.  for  appellees. 

PAYNTER,  J.  On  May  29,  1895.  this  ac- 
tion was  Instituted  on  an  account  against  the 
appellee  Lott.  An  attachment  was  obtained 
In  the  action  and  levied  upon  a  one-sixth  in- 
terest in  a  house  and  lot.  On  June  10,  1895, 
Lott  made  a  deed  for  the  one-sixth  interest  in 
'the  house  and  lot  upon  which  the  attachment 
had  been  levied  to  Lizzie  Orr  (then  deceased), 
"Who  was  the  moflier  of  some  of  the  appellees, 
-and  they  accepted  the  deed.  By  section  2063, 
Ky.  St.,  the  children  were  vested  with  what- 
ever title  would  have  passed  to  their  moth- 
'«r  had  she  been  living  when  the  deed  was 
made.  The  affidavit  for  the  attachment  was 
embraced  in  the  petition.  In  other  words, 
there  was  not  a  separate  affidavit  filed.  It 
sets  out  fully  all  that  was  essential  to  be 
alleged  under  section  196,  Civ.  Code,  to  have 
entitled  the  plaintiff  to  an  attachment.  The 
(petition  was  verified  by  the  attorney  for  the 
appellant  The  Jurat  reads  as  follows:  "S. 
S.  Bush  says  that  the  plaintiff  Is  a  corpora- 
-tlon;  that  he  is  its  attorney;  that  the  above 
•tatements  are  true."  The  afBdavft  required 
section  196,  Civ.  Code,  should  be  made  by 
-the  plaintiff,  but,  under  a  certain  state  of 
■<9ise,  the  agent  or  attorney  of  the  plaintiff  may 
-malce  the  affidavit.  Section  550,  Civ.  Code, 
reads  as  follows:  'Any  affidavit  which  this 
■Code  requires  or  authorizes  a  party  to  makfl 
may,  unless  otherwise  expressed,  be  made  by 
'tils  agent  or  attorney,  if  he  be  absent  from 
■the  county.  *  *  *  (5)  The  affidavit  of  an 
aggent  or  attorney  must  state  the  absence  from 
-the  county  of  the  party  or  parties  for  whom 
It  la  made,  and  the  fact  that  the  affiant  Is 
Agent  or  attorney."  It  will  be  observed  that 
two  things  must  appear  In  an  affidavit  which 
an  attorney  or  agent  Is  entitled  to  make.  It 
ia  essential  that  the  agent  or  attorney  should 
atate  the  absence  from  the  county  of  the 
party  for  wbom  be  Is  making  the  affidavit, 
and  also  that  the  party  making  it  is  agent  or 
attorney.  When  an  affidavit  is  thus  made  by 
an  agent  or  attorney,  the  party  before  whom  It 
la  to  be  nsed  is  entitled  from  that  affidavit  to 
know  that  the  party  is  absent  from  the  county, 
and  that  the  person  who  makes  the  affidavit 
is  hla  agent  or  attorney.  If  these  facts  do  not 
.  Appear,  the  affidavit  Is  defective.  Section  117, 
•Civ.  Code,  reads  as  follows:  "Pleadings,  the 
-verification  of  which  Is  required  by  this  Code, 
must  be  verified  as  follows:  *  *  *  (2)  That 
«f  a  county,  or  of  a  municipal  or  private  cor- 
poration, must  be  verified  by  Its  chief  officer 
or  agent,  upon  whom  a  summons  In  the  action 
Is  lawfully  served,  or  might  be  lawfully  serv- 


ed if  It  were  a  defendant;  or,  if  it  have  no 
such  officer  nor  agent  residing  in  the  county 
-  in  which  the  action  Is  brought,  or  Is  pending, 
it  may  be  verified  hy  Its  attorney."  It  will 
be  seen,  when  plaintiff  Is  a  corporation,  and 
saes  out  an  attachment,  the  affidavit  must  be 
verified  hy  the  officer  upon  whom  a  summons 
in  the  action  might  be  lawfully  served  If  It 
were  a  defendant.  If  it  have  no  such  agent 
In  the  county,  then  It  may  be  verified  by  Its 
attorney.  When  the  attorney  verifies  for  the 
corporation  under  the  provision  of  the  Code, 
it  must  appear  that  he  is  authorized  to  do  so 
by  a  statement  that  the  officer  or  agent  who 
would  be  required  to  verify  If  in  the  county 
Is  absent  therefrom.  When  we  consider  the 
provisions  .of  sections  117,  550,  Civ.  Code,  It 
It  manifest  that  it  Is  Just  as  essential  in  an 
affidavit  which  he  makes  for  a  corporation  to 
sbow  the  al>sence  of  certain  officers  who  are 
authorized  to  verify  a  pleading  or  make  an 
affidavit  for  It  as  it  is  to  sbow  in  an  affidavit 
the  absence  of  the  individual  for  whom  it  is 
made.  It  theref(»%  follows  that  the  affidavit 
is  defective.  The  attachment  Is  not  void, 
and,  were  there  no  rights  intervening,  he 
could  amend  his  affidavit,  as  he  did,  and 
maintain  the  Hen  which  was  acquired  by  the 
levy  of  the  order  of  attachment.  We  think 
In  this  ease  the  children  of  Lizzie  Orr  ac- 
quired title  to  the  Interest  in  the  house  and 
lot  upon  which  this  attachment  was  levied  by 
virtue  of  the  deed  to  which  we  have  alluded. 
This  right  was  acquired  after  the  attachment 
had  been  levied,  and  they  were  entitled  to  be 
made  parties  to  the  action,  and  OHitrovert 
plaintiffs  right  to  a  superior  Uen  upon  theprop- 
erty.  Subdivision  2,  {  268,  Civ.  Code,  reads  as 
follows:  "A  plaintiff  may,  by  an  amended  af- 
fidavit, conforming  to  196,  cure  a  defect  In 
the  affidavit  upon  which  he  obtained  an  at- 
tachment; or  may  state  a  ground  of  attach- 
ment not  mentioned  In  his  affidavit,  whether 
It  may  have  existed  when  he  filed  the  first 
affidavit,  or  may  have  arisen  afterward;  and 
may  tbus  acquire  a  lien  upon  the  attached 
property,  if  the  proceedings  conform  to  law 
In  other  respects;  but  such  lien  shall  not  af- 
fect a  bona  fide  right  to,  or  Hen  previously 
acquired  upon,  the  property,  by  attachment  or 
otherwise."  The  court,  upon  the  face  of  the 
pleading,  discharged  the  attachment,  but  al- 
lowed the  plaintiff  to  amend  his  affidavit,  and 
in  which  amendment  It  appeared  that  at  the 
time  the  original  affidavit  was  made  the  of- 
ficers of  the  corporation  who  should  have  been 
there  were  absent  from  the  county;  hence 
the  attorney  was  entitled  to  make  the  affidavit 
for  them.  But,  as  the  affidavit  was  defective, 
as  we  have  herein  endeeivored  to  show,  the 
lien  which  the  plaintiff  acquired  the  amend- 
ed affidavit  cannot  affect  the  rights  of  the 
children  of  Lizzie  Orr,  as  they  acquired  audi 
rights  before  the  amended  affidavit  was  filed 
conformlug  to  the  requirements  of  the  Code. 
Tbis  view  Is  in  accord  with  the  several  ad- 
judications of  this  court.  The  Judgment  la 
affirmed. 
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THOMAS  MFG.  00.  t.  PBATHER. 
(Supreme  Oooit  of  Arkansas.   Jao.  29,  1888.) 

COHTHAOr— BiHBtlOIAL  IHTSBW  Of  THtRD 

Partt. 

1.  A  contract  made  between  defendant  and  an 
employ^,  to  furnish  the  employ^  "with  medical 
attendance"  in  case  of  accident,  is  not  binding  on 
defendant,  so  as  to  enable  a  physician  to  recover 
Cor  professional  services  rendered  the  employ^  at 
bis  request  when  injured. 

2.  Plaintiff  cannot  recover  for  professional 
services  rendered  an  employ^  of  defendant, 
whom  defendant  agreed  to  furnish  with  medical 
attendance  in  case  of  accident,  on  an  implied 
contract,  because  defendant  was  aware  of  and 
approved  of  plaintiCfs  attendance,  where  plain- 
tiff attended  the  employe  at  his  request,  and 
woaU  have  done  lo  wheliier  he  bad  heard  kot- 
tbing  of  the  contract  or  not. 

Bunn,  O.  J.,  dissenting. 

Appeal  from  circuit  court,  Pulaski  conn- 
t7:  Joseph  W.  Martin,  Judge. 

Action  by  D.  J.  Prather  against  the  Thom- 
as Manufacturing  Company.  Prom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Gockrlll  &  OockrlU,  for  appeUaut  W.  S.  ft 
Furrar  L.  BIcGaln,  for  ^q^ellee. 

WOOD,  J.  Appellee,  wito  wai  a  physician 
and  surgeon,  soed  appellant  for  $300,  the 
alleged  value  of  professional  services  ren- 
dered by  Urn  to  one  Brown,  an  employ^  of 
appelant  App^ee  alleges  tbat  ^pellant, 
for  a  valuable  conald^ntlon,  entered  Into  a 
contract  with  Brown,  whereby  it  was  to 
furnish  him  medical  attendance  In  case  of 
an  accidental  injury  whQe  engaged  in  aj>pel- 
lant's  busluess.  That  part  of  the  contract 
which  appellee  claims  was  for  bis  benefit, 
and  upon  which  be  bases  his  right  to  re- 
cover. Is  as  follows:  "This  la  to  certify  tha^ 
we  are  insured  In  a  large  and  rdlable  insur- 
ance company  against  accldentB  resulting 
In  bodily  injury  or  death  to  J.  B.  Brown  and 
other  employes,  so  that  we  can  agree  that 
the  above-named  employfi  shall  receive  from 
us,  in  caae  of  an  accident  received  by  him 
when  actively  engaged  In  our  business,  the 
following:  (1)  In  cane  of  an  accidental  in- 
Jury  a  sum  not  exceeding,"  etc.,  "and  fur- 
nish medlcnl  attendance."  The  answer  de- 
nied liability.  The  .court  found  the  follow- 
ing facts,  so  far  as  may  be  necessary  to  set 
them  out^  to  wit:  "Tbat  the  defendant  com- 
pany entered  into  a  contract  by  which  it,  In 
case  of  accident,  while  in  its  employm^t, 
to  one  Brown.  Its  employ^,  would,  anung 
otlier  things,  furnish  him  a  physician;  that 
on  the  14th  day  of  September.  1802.  and 
while  said  contract  was  in  force,  said  Brown 
was  injured  while  In  defendant's  employ- 
ment; that  the  plaintiff,  a  phy^clan.  was 
as  sudi  called  In  by  Brown,  and  waited  on 
liltn,  and  rendered  him  the  services  sued  for, 
extending  from  September  16,  1892,  to  April 
1,  1893,  to  the  value  of  $300;  that  this  em- 
ployment of  plaintiff  as  physldan  was 
known  to  defendant  company,  and  by  it, 


through  its  officers,  fully  approved."  Appel- 
lant asked  the  court  to  find  as  a  fact  that 
"there  was  no  agreement  made  by  the  Thom- 
as Manufacturing  Company  with  Brown  to 
pay  Dr.  Prather,  w  any  other  physician,  for 
medical  attendance  upon  s&id  Brown," 
which  the  court  refused.  And  appellant  ask- 
ed the  court  to  declare  the  following  as  the 
law:  "A  contract  entered  Into  upon  the 
terms  proposed  In  the  card  aforesaid  would 
not  Inure  to  the  benefit  of  the  plaintiff,  and 
if  the  court  finds  that  the  defendant  made, 
and  Brown  accepted,  the  contract  there  pro- 
posed, the  plaintiff  cannot  recover;"  which 
the  court  refused,  holding  tbat  "the  contract 
entered  Into  by  defendant  company  with 
Brown,  and  services  rendered  by  plaintiff, 
with  the  assent  and  approval  of  defendant 
company,  created  a  liability  to  plaintiff." 
Exceptions  to  tte  ruling  of  the  court  upon 
these  points  present  the  only  question  we 
need  consider,  to  wit,  was  the  otntract  for 
appellee's  benefit? 

This  court  long  ago  mled,  in  line  with  the 
doctrine  which  generally  obtains  In  this 
country,  that  where  a  promise  is  made  to 
one  upon  a  sufficient  consideration,  for  the 
benefit  of  another,  the  beneficiary  may  sue 
the  promisor  for  a  breach  of  hta  promise. 
Ghamblee  v.  McKenzIe,  81  Ark.  VS6;  Talbot 
V.  WUktais,  Id.  411;  Hecht  v.  Cangbron,  46 
Ark.  132.  This  doctrine  operates  as  an  ex- 
ertion to  the  elementary  rule  of  law,  tbat  a 
stranger  to  a  simple  contract,  from  whom  no 
consideration  moves,  cannot  sue  upon  It. 
National  BUik  v.  Grand  Tx>dge,  98  U.  S. 
123;  Mellen  v.  Whipple.  1  Gray,  217;  Green- 
wood V.  Shddon.  31  Minn.  2S4, 17  N.  W.  478. 
Therefore  it  should  be  anilled  cautiously, 
and  restricted  to  cases  coming  clearly  with- 
in Its  compass.  The  following  prerequisites 
for  the  application  of  the  doctrine  were  an- 
nounced by  the  court  of  appeals  of  New 
York  In  Trooman  t.  Tnnier,  69  X.  T.  280. 
viz.:  'There  must  be— First,  an  intent  by 
the  promisee  to  secure  some  benefit  to  the 
third  party;  and,  second,  some  ivivlty  be- 
tween the  two,— the  promisee  and  the  party 
to  be  benefited,-^nd  some  obligation  or  duty 
owing  from  the  former  to  the  latter,  which 
would  give  him  a  legal  or  equltoUe  claim  to 
the  benefit  of  the  promise,  or  an  equivalent 
from  him  personally."  In  Dumherr  v.  Ban. 
135  N.  Y.  222,  82  N.  E.  GO,  the  court  say:  *'It 
Is  not  sufficient  that  the  performance  of  the 
covenant  may  benefit  a  third  person.  It 
must  have  been  entered  into  for  his  benefit, 
or,  at  least,  such  benefit  must  be  the  direct 
result  of  performance,  and  so  within  the  con- 
templation of  the  parUes."  See,  also,  Ameri- 
can Ezch.  Bank  v.  Northern  Pac.  R.  Co.,  76 
Fed.  130.  "Of  course,  the  name  of  the  per-  * 
son  to  be  benefited  by  the  contract  need  not 
be  given,  if  he  Is  otherwise  sufficiently  de- 
scribed or  designated.  Indeed,  he  may  be 
one  of  a  dass  of  persons.  If  the  class  is  suffi- 
ciently described  or  designated."  Burton  v. 
lorkln,  86  Kau.  200,  13  Pac.  400.  Applylx« 
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tbe  foregoing  principles  to  tbe  contract  un- 
der conaldeiatlon.  It  Is  manifest,  from  the 
nature  and  temu  of  the  contract,  tbat  nei- 
ther the  appdtoe  Indlvldnallri  nor  any  of  a 
class  to  whldi  he  belonged,  was  Intended  to 
be  considered  as  primarily  the  party  In  In- 
terest Austin  T.  Sellgman,  IS  Fed.  SSS; 
Slmson  T.  Brown,  68  N.  T.  366,  361,  362; 
Wright  T.  Terry,  23  Fla.  160,  2  Soufb.  6; 
Greenwood  v.  Sheldon,  81  Minn.  2S4.  17  N. 
W.  478;  Washburn  t.  Inrestment  Go.  (Or.) 
38  Fac.  620.  The  clanse,  "we  can  fnralsh 
medical  attendance,"  was  solely  for  the 
benefit  of  Brown,  and  the  purpose  of  making 
It  upon  the  part  of  appellant  was  doubUess 
to  Induce  tilm  to  enter  Its  service  upon  terms 
that  would,  to  It.  be  adrantageous.  The 
most  that  can  be  said  about  it,  so  far  as  any 
physician  was  concerned,  Is  that,  upon  the 
happening  of  the  contingency  which  It  con- 
templated,—the  accidental  Injury,— the  per- 
formance of  the  contract  would  result  Inci- 
dentally to  Us  benefit  This  would  not  en^ 
title  him  to  sne  the  company.  Chung  Kee 
Darldson,  7S  Cal.  522,  16  Pac.  100.  Uore- 
over,  the  contract  hwe  was  "to  furnish 
medical  attendance,"  not  to  pay  tbe  wages 
or  for  the  serrlces  of  a  phy8l<^an  whom 
Brown  might  employ.  According  to  the  ex- 
press terms  of  the  contract  ^e  company  did 
not  surrender  to  Brown  the  right  to  bind  It 
bj  a  contract  he  mlg^t  make  with  a  phy- 
sician, or  eonsUtnte  him  tts  agent  to  employ 
a  physician,  bmA  hence  the  company  Is  not 
bound,  according  to  the  written  contract 
for  the  serrlces  of  a  physician  whom  Brown 
employed.  But  the  court  found  "that  this 
employment  of  plalntUT  as  physician  was 
known  to  defendant  company,  and  by  It 
tbrongfa  Its  officers  fully  ^proved."  This 
might  be  sufficient  hi  a  suit  brought  by 
Brown  against  the  company  to  recover  of  It 
tbe  sum  Thlch  he  had  paid  his  physician, 
to  estop  the  company  from  denying  that  It 
bad  waived  Ite  right  to  furnl^  Its  own 
physician,  provided  the  company  knew  that 
tbe  physician  was  called  by  Brown  In  reli- 
ance upon  his  CMitract  for  It  "to  famish  him 
Doedlcal  attendance."  But  this  finding  can- 
not avail  appellee,  for  he  is  suing  upon  an 
express  written  contract  which,  as  we  have 
seen,  was  not  for  his  bene^t  It  could  not 
avail  him,  upon  any  Implied  contract  of  the 
company,  to  pay  him  for  his  services  to 
Brown,  for  other  facts  show  that  there  was 
no  such  contract  Appellee  was  employed  by 
Brown,  and  In  his  testimony  he  says:  "As 
to  looking  to  any  one  for  payment  of  that  I 
cannot  say  that  I  looked  to  any  one  but 
Brown.  I  did  not  look  to  the  Thomas  Manu- 
facturing Company  when  I  first  went  I 
looked  to  the  Thomas  Manufacturing  Com- 
pany In  general  connection  with  the  other 
company.  When  the  people  of  tbe  Thomas 
Manufacturing  Company  Intimated  to  me 
that  tbe  company  would  pay,  I  did  not  feel 
that  I  would  look  to  them  especially.  •  •  * 
I  would  have  rendered  the  services  to  Brown 


that  I  did  render  regardless  of  whether  the 
QThomas  Manufacturing  Company  or  Brown 
would  have  been  responsible."  In  Canney 
V.  Railroad  Co.,  68  Cal.  601,  the  plaintiff,  a 
physician,  was,  at  the  Instence  and  request 
of  certain  parties  wounded  by  a  railroad  ac- 
cld«it  attending  them,  when  the  president 
of  the  railroad  company,  in  the  absence  of 
the  physician,  told  the  wounded  persons  to 
employ  whatever  physician  they  chose,  and 
the  company  would  pay  the  bills.  The  phy- 
sician was  advised  of  this,  but  he  testified 
that  he  attended  the  wounded  until  thdr  re- 
covery In  pursuance  of  the  original  calling. 
It  was  held,  In  an  action  against  the  com- 
pany upon  contract  for  services  performed, 
that  there  was  no  mutoallty,  by  consent 
between  tiiem,  and  no  Uablllty  attached  to 
the  railroad  company  for  the  services  per- 
formed by  the  plaintiff  to  the  persons  who 
employed  thm.  Note  to  Austin  v.  Bellgman, 
18  Fed.  SSa.  Am  there  could  be  no  recovery 
by  appellee  upon  Ote  contract  sued  on,  tiie 
other  questions  paes  out  Reversed  and  dis- 
missed. 

BUNN,  a  3.  (dissenting).  This  Is  not  a 
case  In  which  Prather  Is  suing  tbe  Thomas 
Manufacturing  Company  on  a  mere  verbal 
or  constructive  obligation  to  pay  him  what 
Blown,  a  third  party,  one  of  the  company's 
onployfis,  owed  him,  for.  If  that  were  the 
ease,  and  that  merely,  there  would  be  no 
case  In  court,  as  It  would  come  under  the 
statute  of  frauds,  which  provides  that,  for 
one  to  be  hdd  for  the  debt  of  another,  he 
must  be  held  on  some  writing  to  that  effect 
signed  by  hlmscdf  or  authorised  by  him  to 
be  signed  for  him.  This  Is  a  case  under  tbe 
equity  doctrine,  that  where  two  or  more 
peraons  arrange  and  contract  to  create  a 
fund  for  tbe  benefit  of  a  third  person,  In 
consideration  of  services  to  be  performed  by 
him  In  the  future,  or  for  the  payment  of  a 
debt  owhig  or  to  be  owing  to  him.  this  third 
person  may  sue  the  person  legally  bound 
as  the  ciutodlan  of  the  fund,  or  who  is  re- 
sponsible for  the  same,  to  recover  so  much 
thereof  as  will  pay  for  his  service  or  satisfy 
his  debt.  This  person  need  not  be  named 
in  the  contract  under  which  the  fund  is  cre- 
ated, but  It  Is  sufficient  If  be  Is  a  member  of 
a  class  of  persons  referred  to  In  the  contract 
I  cannot  concur  In  the  opinion  of  the  court 
that  Brown  Is  the  beneficiary  contemplated 
under  the  equity  rule,  for  Brown  la  one  of 
tiie  original  parties  who  have  engaged  to 
raise  the  fund,  and  In  fact  Is  the  only  con- 
tributor to  that  fund.  He  Is  therefore  not 
a  third  party  at  all,  but  Prather,  In  my  view 
of  the  case,  Is  the  benefidary  under  the  equi- 
ty rule.  In  one  sense,  such  a  contract  or 
arrangement  Is  made  for  the  benefit  of  all 
the  parties  Interested,  but  In  the  sense  of 
the  equity  doctrine,  the  beneficiary  cannot 
be  a  party  to  the  contract;  for.  In  that  case, 
he  need  not  resort  to  this  rule  to  assert  and 
secure  his  rights.  But  the  court  having  con- 
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oluded  that  Prather  la  not  the  benefldary  re- 
ferred to  expressly  or  bj  Impllcetlon,  It  Is 
needless  to  discuss  his  rights  under  the 
eqnlty  doctrine.  I  think  tbe  judgment 
should  b&Te  b«en  affirmed. 


BANK  OF  BLACK  ROCK  T.  DBOKER. 
{Supreme  Court  of  Arkansas.    Jan.  29,  1808.) 
-Chattel  Mobtgaqb— Norroi  to  Porohasbb— U>- 

LITBRT  TO  HORTO&OBB. 

A  mortgagee  of  lumber,  who  takes  posses- 
sion by  merely  walking  around  the  j;nle  in  the 
mortgagor's  lumber  yard  when  it  U  formally  de- 
livered to  him,  has  no  such  possession  as  to  ob- 
Tlate  the  necessity  of  other  notice  to  one  pur- 
chasing from  the  mmtgagor. 

Appeal  from  clicnlt  court,  Ind^>eiideiiee 
county;  Richard  H.  Powell,  Judge. 

Action  by  tbe  Bank  of  Black  Bock  against 
■George  W.  Decker.  Judgment  for  defend- 
ant.   Plaintiff  appeals.  Affirmed. 

Action  by  Bank  of  Black  Rock  against 
Oeorge  W.  Decker  for  conversion  of  100,000 
feet  of  lumber.  The  facts,  briefly  stated,  are 
as  follows:  Tbe  Heckart  Limib^  Company, 
a  Arm  composed  of  Charles  and  John  Heck- 
art, were  engaged  In  the  business  of  saw- 
ing, manufacturing,  and  shipping  lumber  at 
Black  Rock,  Ark.  The  bank  agreed  to  loan, 
-and  did  loan,  this  company  certain  sums  of 
money.  To  secure  payment  of  these  sums  of 
money,  the  company  executed  to  the  bank 
the  following  Instrument  of  writing,  to  wit: 
"This  agreement,  made  and  entered  Into  by 
and  between  the  Heckart  Lumber  Oo.  and 
the  Bank  of  Black  Rock,  witnesseth:  That 
whereas,  the  Bank  of  Black  Rock  has  this 
■day  agreed  to  advance  to  the  Heckart  Lum- 
ber Oo.  $700  per  thousand  feet  on  100,000 
feet  of  flooring  strips,  to  be  sawed  and  plied 
in  tbe  mill  yard  of  Heckart  Lumber  Oo.'s 
milt  in  Black  Rock,  Arkansas,  on  or  before 
the  15th  day  of  Febmary,  1893,  In  consid- 
eration of  which  advancement  we,  the  Heck- 
art Lumber  Co.,  do  hereby  sell  and  deliver 
to  tbe  Bank  of  Black  Rock  said  100,000  feet 
of  flooring  strips,  and  we  hereby  authorize 
the  said  bank  to  sell  at  private  or  public 
sale,  without  notice,  said  flooring  strips,  if 
at  maturity  the  notes  given  for  this  money 
advanced  on  said  flooring  strips  remain  un- 
paid. In  witness  whereof  we  have  hereun- 
to set  our  hands,  this  2l8t  day  of  January, 
1893.  [Signed]  Heckart  Lumber  Co.,  per 
John  Heckart"  This  writing  was  acknowl- 
edged before  Jay  J.  Bryan,  notary  public. 
It  was  filed  for  record  December  3,  1893,  and 
recorded  December  30,  1893.  After  this  In- 
strument was  executed,  but  before  it  was 
recorded  or  filed  for  record,  the  lumber  com- 
pany sold  and  delivered  the  property  in  con- 
troversy to  the  defendant,  Decker,  who  dis- 
posed of  It  for  his  own  use  and  benefit  The 
other  facts  appear  in  the  opinion.  There 
was  a  verdict  and  Judgment  In  favor  of  de- 
fendant. Decker,  from  which  the  bank  ap- 
pealed. 


John  K.  Gibson  and  Phillips  &  Campbell, 
for  appellant.  Cliarles  Coffin  and  Job.  M.  Stay- 
ton,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts).  This 
is  an  action  brought  by  the  Bank  of  Black 
Rock  against  George  W.  Decker,  In  which 
the  bank  alleged  that  he  had  conv^ed  to 
his  own  use  certain  lumb^  owned  by  It. 
Tlie  lumber  In  question  was  at  one  time  the 
property  of  the  Heckart  Lumber  Company, 
a  partnership  Arm,  engaged  in  manufac- 
turing and  selling  lumber  at  Black  Rock, 
Ark.  This  firm  borrowed  money  from  the 
bank,  and.  In  order  to  secure  payment  of  tbe 
same,  the  firm,  on  the  21st  of  Jannary,  1893, 
executed  to  tbe  bank  what  the  cashier  of  the 
bank  terms  a  bill  of  sale  for  the  lumber. 
Tbe  Instrument  in  question  Is  set  out  in  the 
statement  of  facts,  and  we  think  that  both 
In  form  and  legal  effect  It  was  only  a  mort- 
gage. A  month  or  two  after  the  execution 
of  tills  mortgage  to  the  liank  the  lumber  com- 
pany sold  the  lumber  to  tlie  appellee.  Deck- 
er, and  It  was  shipped  in  his  name,  and  dis- 
posed of  by  him.  The  right  of  the  bank  to 
recover  In  this  action  rests  upon  the  mort- 
gage executed  to  it  by  the  lumber  company. 
This  mortgage  was  not  filed  for  record  until 
in  December,  1893,  long  after  the  lumber 
had  been  sold  to  Decker,  and  disposed  of  by 
him.  The  bank  undertakes  to  obviate  tbe 
necessity  of  record  notice  to  Decker  by  show- 
ing that  the  lumber  had  been  delivered  to 
It  before  the  sale  to  Decker,  and  was  In  its 
possession  at  the  time  Decker  removed  It. 
There  Is  no  conflict  In  the  evidence  on  this 
point  The  lumber  was  stacked  In  square 
piles  upon  the  yard  of  the  lumber  company, 
near  other  plies  of  lumber  owned  by  the 
company.  The  cashier  of  the  bank  and  John 
Heckart  a  member  of  tbe  lumber  company, 
went  to  the  lumber,  and  Heckart  formally 
delivered  possession  of  the  lumber,  and  tbe 
cashier  "took  possession  by  walking  around 
it"  "I  did  not"  he  sold,  "scale  it,  or  place 
any  marks  or  notice  on  It  to  indicate  our 
ownership,  nor  do  anything  but  walk  around 
it"  After  this  constructive  delivery  of  the 
lumber,  the  bank  exercised  no  fnrtber  con- 
trol over  it.  It  was  permitted  to  remain  up- 
on the  yards  of  the  company  for  several 
months,  without  notice  or  mark  of  any  kind 
to  Indicate  or  show  the  claim  of  the  bank, 
and  apparentty.  If  not  actually.  In  the  cmtrol 
and  ownership  of  the  lumber  company.  Aft- 
erwards It  was  sold  by  the  lumber  company 
to  Decker,  or  shipped  by  them  In  bis  name, 
and  the  proceeds  paid  to  him.  Under  these 
circumstances,  we  are  of  the  opinion  that 
the  bank  did  not  have  such  possession  of 
the  lumber  as  to  supply  the  place  of  record 
notice  to  third  parties.  The  bank  shoald 
either  have  recorded  Its  mortgage,  and  thus 
given  notice  of  its  Hen,  or  It  should  have 
taken  and  retained  actual  possession  of  the 
lumber  in  order  that  subsequent  purchasers 
might  not  be  misled.   This  was  not  done. 
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Tbe  lumber,  after  the  constmctlTe  deliTer7i 
waa  still  left  upon  the  premlsea  of  the  mort- 
gagor, and  apparently  In  Its  contnd  and  poB- 
sesslon.  As  actoal  poaaeaalon  of  Ihe  lum- 
ber was  not  taken  and  retained  by  tbe  bank, 
the  constrnctlTe  delivery  and  posseftslon  tak- 
en by  walking  around  the  pile  of  lumber 
amounted  to  nothing,  so  far  as  the  rights  of 
subsequent  purchaaers  were  concerned. 
Steele  t.  Benbam,  84  N.  T.  634;  Anderson  t. 
Brennenan,  44  Mich.  196,  8  N.  W.  222;  Jones, 
Chat  Mortg.  (4th  Ed.)  IS  186,  187,  and  cases 
dted.  As  the  bank  did  not  have  possession 
ot  the  lumber,  and  as  Its  mortgage  was  not 
recorded  until  after  the  transfer  to  Decker, 
the  mortgage  did  not  affect  him.  The  mort- 
gage, aa  to  him,  was  no  Hen  upon  the  prop- 
erty, and  the  transfer  of  the  lumber  to  falm 
cut  off  all  tights  of  the  bank  In  snch  lumber. 
Dodd  T.  Parker,  40  Ark.  536;  Martin  v.  Og- 
den,  41  Ark.  186. 

Connsdl  for  appellant  have  presented  to  tta 
sereral  Interesting  questions  concerning  the 
mllngs  of  tbe  iweslding  judge  upon  the  trial 
In  the  circuit  court,  but  It  Is  not  material 
to  discuss  or  decide  those  questions.  It  1b 
not  denied  that  Decker  purchased  the  lum- 
ber from  tbe  lumber  company,  and  paid  for 
It.  He  testified  that  he  knew  nothing  of 
the  bank's  claim  to  the  lumber  untU  after  his 
purchase.  Hie  undisputed  facta,  as  we  see 
them,  show  that,  as  against  Decker,  the  bank 
had  no  Uen^  and  no  right  of  action.  The 
drcnit  Judge  would  have  been  Justified  In 
directing  a  verdict  for  him.  and  tbe  Judg- 
ment in  his  favor  seems  clearly  in  accordance 
with  the  law  and  evidence,  and  must  be  af- 
firmed. 


DOUOtASB  et  sL  v.  SHARP  et  a1. 
(Snsreme  Court  of  Arkansas.    Jan.  22,  18^.) 
JbBCTiiE:i'r— Failvrb  to  Fat  Bettsbiibkt 

JcnOMBXT. 

Under  Sand.  &  H.  Dig.  §?  2590.  2591,  pro- 
riding  for  betterment  judgment,  and  that  till 
payment  thereof  the  court  shall  not  cause  posses- 
sion to  be  delivered  to  the  successful  party,  and 
that  ibe  amount  shall  be  a  lien  on  the  lands, 
which  may  be  enforced  by  eqnitable  proceedings 
within  three  years  of  the  judgment,  a  success- 
fal  plaintiff,  not  having  paid  the  betterment 
Judgment,  cannot  recover  possession  of  the  prem- 
ises, tbongh  the  three  years  for  enforcing  the 
lien  has  lapsed. 
Bonn,  C.  J.,  dissenting. 

Amieal  from  circuit  court,  Drew  county; 
Marcus  L.  Hawkins,  Judge. 

Action  by  A.  T>.  Douglass  and  others  against 
H.  J.  Sharp  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Affirmed. 

Tbe  facts  In  this  case  are  as  follows:  The 
appellants.  A.  L.  Douglass  et  al.,  brought  a 
former  action  against  the  appellees,  H.  J. 
Sharp  et  ai,  to  recover  from  them  the  possea- 
■lon  of  cwtoln  land  In  Drew  county.  On  the 
trial  of  tbe  action  In  the  circuit  court  the  land 
was  adjudged  to  be  the  property  of  plaintiffs, 
but,  the  defendants  having  made  Improve- 


menta  upon  the  land,  the  value  of  these  im- 
provements was  assessed;  and  tlie  court.  In 
Its  final  judgment  In  favor  of  plalntlfb  tat  the 
land,  ordered  tbat  no  writ  for  the  possraslon  of 
said  land  Issue  until  defendants  were  paid 
the  sums  found  due  them  for  Improvements. 
This  Judgm«it  was  rendered  In  September. 
1890.  The  plalntitrB  did  not  pay  the  sums  ad- 
Judged  to  be  due  the  defendants  for  improve- 
ments, and  the  defendants  continued  to  hold 
possession  of  the  land.  In  November,  1895, 
orar  five  years  after  the  rendition  of  the  Judg- 
ment above  mentioned,  plaintiffs  bronght  this 
second  action  against  defendants  to  recover 
possession  of  the  same  land.  It  was  a^itterl 
In  the  complaint  that  the  defendants  had  not 
been  paid  for  the  bnprovementa.  The  circtilt 
court  held  that  the  plaintiffs  bad  no  right  of 
actlm,  and  gave  Judgment  for  tbe  defendants. 

WUls  &  WlUlamson.  for  appellants.  Z.  T. 
Wood,  for  appellees. 

RIDDICK,  J.  (after  stating  the  facts).  We 
are  of  the  opinion  that  tbe  Judgment  of  tbe  cir- 
cuit court  should  be  affirmed.  Although  the 
three  years  allowed  the  appellees  In  which  to 
enforce  their  lien  on  the  land  for  sums  adjudg- 
ed to  be  due  them  for  Improvements  has  now 
expired,  yet,  as  they  have  not  been  paid  for 
tbe  Improvements,  tbey  still  have,  under  the 
statute,  tbe  right  to  bold  possession  of  the 
lands  and  the  improvements  thereon.  Sand. 
&  H.  Dig.  i$  2sm,  2591.  There  is  Uttle  danger 
that  the  holding  of  the  land  by  appellees  will, 
as  suggested  by  counsel  for  appellant,  ripen  In- 
to a  title  by  adverse  possession;  for  as  the 
appellants  have  no  right  to  the  possession  of 
tbe  land,  at  least  so  long  as  the  Improvements 
made  by  appellees  remain  thereon,  unless  the 
sums  adjudged  to  be  due  appellees  for  such  Im- 
provements have  been  paid,  the  statute  of  lim- 
itations cannot  commence  to  nro  against  appel- 
lants and  In  favor  of  appellees  until  such  sums 
have  been  discharged,  either  by  tbe  use  of  the 
land,  or  In  some  other  way.  Until  tbat  Is  done 
the  possession  of  appellees  cannot  be  consid- 
ered as  adverse  to  tbe  rights  of  appellants. 
Flndlug  no  error,  the  Judgment  Is  affirmed. 

HUaHES,  J.,  absent  and  not  participating. 

BTTNN,  C.  J.  (dissenting).  Under  the  deci- 
sion of  the  court  In  this  case,  the  landowner 
who  has  not  satisfied  the  betterment  judg- 
ment, either 'through  unwillingness,  inability, 
or  any  other  cause.  Is  placed  at  the  mercy  of 
the  betterment  claimant  In  possession,  who 
may  never  voluntarily  admit  that  the  rents 
have  settled  his  claim,  or  even  tbat  he  le 
bound  to  credit  the  rental  value  of  the  land 
on  bis  claim,  except  by  order  of  court  In  fore- 
closure proceedings,  which  may  be  then  bar- 
red. .  There  Is  but  one  remedy  for  tbe  land- 
own«  In  such  a  contingency,  and  that  Is  to 
file  his  bin  of  settlement,  and  to  compel  a  sur- 
render of  the  premises  In  case  the  rents  in  the 
Intervening  time  amount  to  enough  to  settle 
the  betterment  claim  and  Inter^,  or  he  h.is 
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otherwise  settled  for  the  bettermenta.  It  can 
hardly  be  presumed  that  the  l^slatare  Intend- 
ed to  sabject  the  !mi>ecunious  landowner  (wbo 
never  authorized  the  making  of  the  tmprore- 
ments  In  the  first  instance)  to  such  an  expra- 
slve  and  uncertain  procedure  to  be  restored  to 
the  possession  of  his  lands.  I  think  the  pro- 
ceeding In  equity  to  foreclose  his  lien  was  the 
only  remedy  Intended  for  the  betterment 
claimant,  and,  falling  to  Bvatl  himself  of  the 
same  within  the  time  allowed,  his  claim  Is  to 
be  considered  as  settled.  In  my  opinion,  the 
prohibition  against  the  Issuance  at  a  writ  of 
possession  In  favor  of  the  landowner  Is  only 
until  the  bettenuait  claim  Is  settled,  or  the 
claimant  has  had  the  opportimity  afforded  to 
enforce  his  Hen.  There  Is  no  personal  judg- 
ment or  claim  in  the  matter.  There  Is  simply  a 
Hen  on  the  property  for  the  betterment  claim, 
and  when  that  ceases  to  be  oiforceable  the 
landowner  should  be  restored  to  his  posses- 
sion. Otherwise  the  landownv  Is  or  may  be 
at  the  mercy  or  caprice  of  the  bettermeDt 
claimant  In  possession. 


E.  H.  OHASB  &  00.  T.  COX  et  al. 
(Suiffeme  Court  of  Arkansas.    Jan.  28,  1888.) 
ACTtoit  OX  Odaraxtt — Pi.iADi!«e— Dbudrrbr. 

1.  A  complaint  to  recover  from  debtor  and  his 
guarantors  for  goods  sold,  which  does  not  show 
that  the  guaranty  was  accepted  by  the  creditor, 
or  based  upon  a  consideration,  or  that  a  valid 
contract  of  gnaran^  waa  entered  Into  between 
creditor  and  gnarantora,  or  whether  the  goods 
were  sold  before  or  after  the  gnarnnty,  or  wheth- 
er the  guaranty  was  nuule  In  consideration  of 
the  sale,  does  not  state  a  cause  of  action  against 
tiie  guarantors. 

2.  where  a  demurrer  is  snatained  to  a  oom- 
plaint,  a  demurrer  by  {flalDtlfl  to  defendant's  an- 
swer to  the  compiauit  should  not  then  be  con- 
sidered. 

Appeal  from  circuit  court,  Oreoke  oounty; 
Felix  G.  Taylor,  Judge. 

Action  by  E.  H.  Cbaae  &  Co.  against  M.  0. 
Cox  and  others.  From  an  order  sustaining  a 
demurrer  to  the  complaint,  and  overruling  a 
demurrer  to  the  answer,  plalntlCT  appeals. 
Vodlfled. 

jr.  R.  Taylor,  tor  appelUint  Block  &  SuUI- 
Tan,  for  appellees. 

BATTLE.  J.  The  following,  omitting  the 
prayer,  is  the  complaint  In  this  action: 

"The  plaintiffs,  E.  H.  Chase  &  Co.,  state 
that  they  are  a  corporation,  organized  and  do- 
ing business  under  the  laws  of  Kentucky; 
that  on  or  about  the  8th  of  October,  1894, 
they  sold  and  delivered  to  M.  C.  Cor  &  Co., 
a  firm  composed  of  M.  C.  Cox  and  G.  W. 
Cox,  goods  and  merchandise  to  the  value  of 
three  hundred  nlaety-nlne  &  'o/ioo  dollars 
(f399.80).  as  set  out  by  plaintiffs'  Itemized,  veri- 
fied statement,  filed  herewith,  and  prayed  to  be 
made  a  part  hereof;  that  W.  W.  Bandy  and 
D.  S.  Spain  guarantied  the  payment  of  said 
bill  at  maturity,  evidence  in  writing,  a  copy 


of  which  guaranty  In  writing  is  filed  here- 
with, and  prayed  to  be  made  a  part  hereof; 
that  payment  of  said  blU  has  been  refused  by 
all  of  the  defendants  herein." 

The  defendants  Spain  and  Bandy  demurred 
to  It,  because  It  does  not  contain  a  statement 
of  facts  sufficient  to  constitute  a  cause  of  ac- 
tion as  to  them;  and  Spain  at  the  same  time 
filed  a  s^arate  answer  to  the  comptaint;  and 
the  plaintiff  demurred  to  It  because  the  facts 
stated  therein  were  not  sufficient  to  constitute 
a  defense.  The  court  sustained  the  demurrer 
to  the  complaint,  and  overruled  that  to  the 
answer,  and,  the  plaintiff  refusing  to  amend 
or  plead  further,  dismissed  its  complalut;  and 
the  plaintiff  appealed. 

The  complaint  tails  to  state  a  cause  of  ac- 
tion against  the  defendants  Spain  and  Bandy. 
It  does  not  show  that  the  guaranty  was  ac- 
cepted by  the  appellant,  or  based  on  a  consid- 
eration, or  that  any  valid  contract  was  thereby 
entered  Into  by  the  appellant  and  appellees 
Spain  and  Bandy.  Goods  were  sold,  but 
whether  before  or  after  the  guaranty,  or  that 
the  guaranty  was  made  In  consideration  of  the 
sale,  does  not  appear.  Spain  and  Bandy 
guarantied  the  payment  of  the  price  for  which 
the  goods  wore  sold,  but  it  does  not  appear 
that  appellant  did,  or  agreed  to  do,  anything 
In  consideration  thereof.  2  Danlei;  Neg.  Inst. 
(4th  Ed.j  H  1758-1701;  Brandt.  Sur.  (2d 
Ed.)  S8. 

Appellant  having  failed  to  state  a  cause  of 
action  against  Spain  and  Bandy,  It  Is  unnec- 
essary to  notice  its  demurrer  to  the  answer. 
The  circuit  court  should  not  have  conaldored 
It,  as  there  was  nothing  to  be  answered  by 
appellees. 

The  Judgment  of  the  circuit  court  Is  modi- 
fied by  omitting  the  mention  of  the  overmllng 
of  the  demurrer  to  the  answer,  and  by  making 
It  show  the  Bustabilng  of  the  demurrer  to  the 
complaint  and  a  dismissal  of  the  action  as  to 
the  appellees  Spain  and  Bandy,  without  prej- 
udice to  ptatntiB'B  right  to  bring  another  by  the 
filing  of  a  good  and  safficlent  cwnplaint,  and 
suing  out  process. 


RDOTOR  T.  BERNASOHINA. 
(Supreme  Court  of  Arkansas.    Jan.  28,  1888.) 

WRITTSlf  CO»TRAOT8— PAHOI*  BTIDEirOB. 

1.  Where  an  hotel  ke^r  agrees  with  her 
landlord  in  writing  to  furnish  board  for  three 
persona,  parol  evidence  that  she  was  to  board  the 
housekeeper,  the  chambermaid,  and  porter  of 
the  hotel  is  Inadmissible. 

2.  Where  a  lease  prorides  that  the  lessee  ahall 
furnish,  from  her  dining  room,  "bMud  or  meala, 
such  as  are  srared  to  the  guests  ot  the  hotol,  for 
three  persona,"  the  lessee  waa  bound,  on  re- 
quest of  the  lessor,  to  furnish  any  regular  meal 
to  any  number  of  persona  not  exceeding  three  tor 
the  hours  during  which  the  same  was  to  be  for* 
nished. 

Bonn,  0,  J.,  and  Hughes,  J.,  dissenting. 

Appeal  from  circuit  court.  Saline  cotmty; 
Alexander  M.  Duffle,  Judge. 
Action  by  H.  M.  Rector  ag^nst  R.  Bemas- 
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cblna  to  recover  fl,757.  Jndsment  for  plain- 
tiff for  $22.90,  and  be  appealt.  Bereraed. 

Wood  &  Henderson,  for  appelant  George 
O.  Latta,  for  appellee. 

BATTLE!,  J.  H.  M.  Bector  Instituted  this 
action  In  the  Garland  circuit  conrt  against 
R.  Bemasehlna  to  recover  $1,757  on  a  lease. 
The  defendant  denied  that  she  was  Indebted 
to  him,  but  alleged  that  be  was  Indebted  to 
her  in  a  large  sum,  which  she  pleaded  as  a 
■et-off.  In  a  trial  by  jnry  the  defendant  re- 
coverod  a  verdict  for  (22.90.  Judgment  was 
rendered  accordingly,  and  the  plaintiff  ap- 
pealed. 

We  will  set  out  bo  much  of  the  lease,  evl- 
dence.  and  InstmctlonB  as  Is  necessary  to 
present  the  errors  complained  of  by  the  ap- 
pellant. The  lease  Is  In  part  as  follows: 

"The  said  Bector,  the  party  of  the  first 
part,  by  these  presents,  leases  to  the  said 
Bemasehlna,  the  party  of  the  second  part,  a 
certain  frame  building  annexed  to  and  ad- 
joining what  Is  now  known  as  the  'St  Nich- 
olas Hotel,'  situated  on  Central  avenue,  in  Hot 
Springs,  Arkansas,  Hie  said  hotel  being  num- 
bered *No.  204^*;  the  said  frame  building  to  be 
naed  aa  a  restaurant  by  the  said  party  of  the 
second  part,  for  the  general  public,  on  the 
lower  floor,  and  on  the  second  floor  the  din- 
ing room  Is  to  be  kept  op  by  the  said  Bemas- 
diina  as  a  dining  room  exclusively  for  the 
said  St  Nicholas  Hotel,  which  la  accessible 
to  the  said  hotel  by  an  annex;  the  remainder 
of  the  upstairs  to  be  used  by  tiie  said  party 
of  the  second  part  as  club  rooms  or  sleeping 
apartments  for  the  use  exclusively  of  the 
saM  lessee,  her  family  or  employes,  about 
the  premises,  but  In  no  case  are  the  said 
nxHUS  to  be  let  or  hired  out  as  furnished 
rooms  to  strangers  for  any  purpose  except  as 
wtne  rooms  for  the  entertainment  of  her 
patrons  In  general,  on  stated  occasions. 
•  «  • 

"And,  for  the  use  and  occupation  of  the 
•aid  building,  the  said  R.  Bemasehlna  stipu- 
lates and  agrees  to  pay  to  the  said  Rector, 
party  of  the  first  part  or  to  his  legal  repre- 
sentatives, for  the  terms  herein  stipulated, 
the  sum  of  thirteen  hundred  dollars  (|1,30(^ 
Ib  equal  monthly  Installment,  such  monthly 
Installments  to  be  paid  in  advance  if  de- 
manded by  the  party  of  the  first  part 

**And,  as  additional  consideration  for  the 
nw  of  said  building,  the  said  BemasdUna 
airrees  to  furnish  from  her  dining  room,  up- 
stairs, board  or  meals,  such  as  are  served  to 
tbe  guests  of  the  hotel,  for  three  persons." 

Under  the  agreement  to  furnish  meals  for 
tbree  persons,  appellant  testified  that  he 
"boarded  the  following  persons  with"  the  ap- 
pellee, to  wit:  "Mrs.  Georgia  Owens,  120 
days;  B.  F.  Williams  and  family,  229  days; 
Mrs.  B.  W.  Rector,  108  days;  H.  M.  Rector, 
96  days;  T.  F.  Lindsey,  8  days;  Mra.  Ma- 
tbeny,  290  days;  Mrs.  Haawny.  family  board, 
240  days.** 


Over  the  objections  of  appellant,  appellee 
testified  that  the  contract  with  appellant  to 
board  three  persons  was  understood  by  him 
and  her,  "and  it  was  their  contract  that  she 
was  to  board  the  housekeeper,  the  chamber- 
maid, and  porter  of  the  St  Nicholas  Hotel" ; 
and  she  further  testified  that  he  Is  indebted 
to  her  for  the  meals  he  says  she  furnished 
under  their  contract;  and  she  charges  bim  in 
her  set-off  for  the  ssme,  which  she  ought 
not  to  have  done  under  any  circumstances 
unless  they  were  furnished  at  his  instance  or 
request  or  be  undertook  to  pay  for  them. 

Upon  this  evidence  the  court  instructed 
the  Jnry,  over  the  objections  of  the  appellant 
as  follows: 

<1)  "The  clause  In  said  lease  whereby  de- 
fendant agrees  to  furnish  board  or  meals 
for  three  persons  Is  open  to  oral  proof,  and 
If  you  find  that  defendant  at  all  times  was 
ready  to  offer,  or  did  offer,  as  per  contract, 
to  furnish  meals  to  such  persons  as  explain- 
ed In  another  Instruction,  the  plaintiff  can- 
not recover  on  this  demand." 

(S)  *^e  court  Instructs  the  Jury  that,  if 
they  b^eve  from  the  evidence  that  the 
three  i>erson8  referred  to  In  said  lease  were 
the  housekeeper,  porter,  and  chambermadd, 
then  the  defendant  cannot  be  required  to 
furnish  board  to  other  persons  whom  the 
plaintiff  might  see  fit  to  put  In  said  house, 
and  she  cannot  be  held  responsible  therefw, 
or  charged  with  the  board  of  other  per- 
sons." 

According  to  the  legal  effect  of  the  agree- 
ment sued  on,  as  It  is  written,  appellee  was 
bound  to  furnish,  within  her  hours  for  regu- 
lar meals,  of  the  food  prepared  at  such  times 
for  her  guests,  within  her  dining  room,  dur- 
ing the  term  of  the  lease,  at  the  request  ot 
the  appellant  any  regular  meal  to  any  num- 
ber of  persons  not  exceeding  three  for  the 
hours  during  which  the  same  was  to  be  fur- 
nished, provided  such  persons  were  sober 
and  orderly,  not  offensive  or  disagreeable  to 
her  or  her  guests,  and  of  good  repute.  She 
did  not  undertake  to  prepare  any  one  meal 
for  more  than  three  of  such  persons;  and 
appellant  Is  not  entitled  to  com[>ensatIon  for 
the  failure  to  furnish  the  same  if  It  was  not 
known  to  her  to  whom  be  desired  it  to  be 
furnished,  or  such  person  or  persons  did  not 
call  for  It.  It  was  immaterial  to  her  who 
these  persons  were  to  be,  or  that  they  should 
be  the  same  at  all  times.  Appellant  alone 
was  concerned  to  know  who  should  receive 
the  benefits  of  this  contract  This,  doubtless, 
was  the  reason  why  the  contract  was  written 
as  It  was,  and  it  was  left  to  appellant  to 
designate  the  tbree  persons. 

In  stating  the  obligations  assumed  by  the 
parties  in  entering  into  the  contract  sued  on, 
we  have  given  Its  legal  Import  The  rulo 
which  prohibits  any  party  from  varying, 
qualifying,  contradicting,  adding  to,  or  sub- 
tracting from,  a  written  contract,  by  parol 
evidence  of  a  different  understanding  or 
Intention,  ffiit^rtalned  at  the  time  the  wrlt- 
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Ing  was  executed,  "precludes  the  varying  ot 
Its  legal  Import  by  the  like  evidence."  Eichle 
T.  Frazer,  50  Ark.  393,  8  S.  W.  143;  JenkLu 
T.  Slilnn,  55  Ark.  352,  IS  S.  W.  240. 

The  evidence  admitted  over  the  objections 
of  the  appellant  clearly  had  that  effect  in 
this  case,  and  was  Incompetent  The  In- 
structions based  upon  it  are  erroneoas,  tor 
the  reason  the  evidence  upon  which  they 
were  based  should  not  hare  been  admitted. 
One  being  erroneous,  the  other  ir  equally  so. 
These  errors  were  obviously  prejudicial  to 
the  appellant;  and  for  that  reason  the  Judg- 
ment of  the  circuit  court  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial;  and 
It  la  so  ordered. 

Bum,  C  J.,  and  HUGHES,  3^  dissent.  ■ 


BROWNHfG  T.  POWBBS. 
(Snpieme  Court  of  Masouri,  Dividon  No.  1. 
Jan.  18k  189a) 
OoasnnnoxAL  Law  — Vauditt  or  BrATim— 

ABHBST  or  JUSOXBIIT. 

The  coDBtitutionalitj;  of  an  act  of  the  gener- 
al ajsBembly  fixing  the  time  for  holding  one  of 
the  terms  of  the  circuit  court  cannot  oe  ques- 
tioned, after  verdict,  in  an  actitHi  at  law  pend- 
ing therein,  by  a  motion  in  arrest  of  Judgment 

Appeal  from  circuit  court,  Dekalb  county. 

Action  by  Lena  Browning  against  Patrick 
Powers,  administrator  of  the  estate  of  B.  W. 
Powers,  deceased.  From  an  order  overrul- 
ing defendant's  motion  in  arrest  of  Judgment, 
he  appeals.  On  motion  of  plaintiff,  trans- 
ferred to  the  Kansas  City  court  of  appeals. 

S.  O.  Loring,  for  appellant  Casteel  & 
Haynes  and  Harwood  &  Hubbell,  for  re- 
spondent 

MACFARLANB,  J.  This  action,  for  slan- 
der, was  tried  in  tiie  circuit  court  of  Dekalb 
county  at  the  June  term,  1803,  In  accordance 
with  an  act  of  the  general  assembly  of  the 
state  flxliqr  the  first  Monday  in  June  as  the 
time  for  holding  one  of  the  terms  of  said 
court  In  said  county.  After  a  trial,  and  vel- 
vet in  favor  of  plaintiff  for  f650,  defendant 
filed  a  motion  in  arrest  of  the  Judgment; 
charghig  as  grounds  therefor  that  said  act 
was  not  passed  in  accordance  with  the  forms 
required  by  the  constitution  of  the  state,  and 
was  therefore  unconstitutional.  In  support 
of  the  motion,  defendant  offered  In  evidence 
the  Journals  of  the  senate  and  house  of  rep- 
resentatives. The  motion  was  overruled  by 
the  court,  and  defendant  appealed.  Plaintiff 
files  in  tills  court  a  motion  to  transfer  the 
appeal  to  the  Kansas  City  court  of  appeals. 
Defendant  asserts  the  Jurisdiction  of  this 
court  OB  ih&  ground  that  ttie  constitutionality 
ot  the  act  in  question  is  Involved.  The  ques- 
tion Is  whether  or  not  the  constitutionality  of 
the  act  could  be  brought  In  quesUon,  after  ver- 
dict l)y  a  motion  in  arrest  of  Judgment 

The  appellate  Jurisdiction  of  the  suprone 


court  contemplates  a  review  only  of  the  mat- 
ters submitted  to,  and  examined  and  deter- 
mined by,  the  trial  <xmrt  Hence  it  is  well 
settled  that  this  court  has  no  JnrlBdicticHi  of 
an  appeal,  on  the  ground  that  a  constitutional 
qn^tlon  is  involved,  unless  the  question  was 
raised  In,  and  submitted  to,  the  trial  court 
Hie  supreme  court  hss  attempted  to  lay  down 
no  rule  as  to  the  manner  of  raising  such 
question,  but  It  is  said  "it  should,  at  least  be 
fairly  and  directly  presented  by  some  ot  the 
methods  recognized  by  the  practice  and  pro- 
cedure of  the  courts."  Bennett  v.  BaHroad 
Co.,  105  Ma  644,  16  S.  W.  »48.  "Arrest  of 
Judgment"  is  defined  to  be  "the  act  of  stay- 
ing a  Judgment  or  refusing  to  render  Judg- 
ment In  actions  at  law  and  in  criminal  cases, 
after  v^dlct  for  swne  matter  Intrlnaic,  ap- 
pearing on  the  face  of  the  record,  which  would 
raider  the  Judgment,  if  given,  erroneoas  ot 
rev^aible."  2  Enc.  PI.  &  Prac.  7M,  and  an- 
tluxltles  dted  In  note.  "The  question  raised 
a  motion  in  arrest  of  Judgment  Is  a  qnes- 
tlon  of  law,  arising  fran  the  face  ot  the  rec- 
ord; JudgmailB  being  arrested  oidy  tot  Intrin- 
sic causes,  1.  e.  such  uily  as  are  apparott  oa 
the  record."  Gould,  PL  480;  Stephen,  ISS. 
These  principles  are  dementazy.  GUstnui  v. 
Felts,  SO  Ho.  4S8;  Oox  t.  Mbsb.  08  Mo.  432; 
State  T.  BonneTt  6  Mo.  App.  13;  WUte  v. 
Caldwell,  17  Ma  App.  691.  It  is  tbneforr 
manifest  that  the  constitutional  question  waa 
not  raised  In  tiie  circuit  court  any  method 
recognized  by  the  practice  and  ]^<ooednre  oT 
the  courts.  The  act  fixing  the  time  for  hold- 
ing the  court  In  DAalb  county  was  gvesnmp- 
tlvdy  valid,  and  nothing  appeand  upon  tlie 
face  of  the  record  of  the  case  showlns  any 
want  of  conformity  to  the  requiraaents  of  the 
omstituli<»i  In  its  passage.  The  question  coold 
not  be  raised  by  motion  in  arrest  of  Judgment. 
The  Jurisdiction  Is  tber^ore  with  tlie  Kansas 
City  court  at  appeals,  to  which  it  li  «daed 
that  the  case  be  tnuuf  emid. 

ROBINSON  and  BRAOB,  JJ.,  coocuT.  BAR- 
CLAY, 0.  J.,  concurs  In  the  result 


8TATB  ex  rel.  FARKRIt-WABHINQTON 
00.  T.  JONES  et  al. 

(Supreme  Court  of  Mlsaoari.    Jan.  2S,  1898.) 

HaNDAMDB— ORIQINAt  APPLICATION  TO  BUFRBMB 

Court— Whbx  Extbktaikbd- 

In  an  original  application  to  the  supreme 
eomt  for  a  writ  of  mandamus  to  eomp^  the 
maTor  and  common  council  of  a  dty  to  confirm 
a  contract  for  paving  with  asphaltnm,  relator  al- 
leged that  he  was  the  lowest  bidder,  and  that 
the  refusal  to  confirm  waa  fraudulent  and  cor- 
rupt Sdd,  that  such  case  was  not  of  such  im- 
portance that  it  would  be  eutertained  as  an 
original  one  by  the  supreme  court 

In  banc.  Original  axiplicatlm  tiie  state 
of  Missouri,  <m  the  rdatkm  of  the  Farka«- 
Washlngtott  Company,  tax  a  writ  of  manda- 
mus to  compel  one  Jones  and  others,  as  mayor 
and  commm  councUmen  of  tiie  dty  ot  Kan- 
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ma  City,  to  coaAnn  a  certain  poring  amtnct. 
Defendanta  man  to  quaab  tbe  altarnattre 
writ.   Motion  autitesd. 

Brown,  Chapman  &  Brown  and  Johnson  & 
Locaa,  for  relator.  R.  B.  Mlddlebrook  and 
HarkliBsa,  O'Grady  &  Crrsler,  for  reapondenta. 

FEB  CUBIAU.  Thla  to  an  original  action 
bere,  ty  which  relator  aeelu  a  peremptory 
mandamus  to  defendants,  tba  mayor  and  com- 
nwn  eouncllaien  of  Kansas  City,  to  reqoJire 
them  to  cenflnn  an  agreement  for  dty  work 
let  to  rdator  by  the  dty  rnglTificr  of  "tTfl^y^" 
City,  nnder  an  ordinance  of  that  dty.  The 
proposed  work  Is  '^°y'cr*^wT  to  Iroprore  certain 
streets  hy  tba  GonstmctUai  of  asphaltum  pava- 
ment  thereon.  Relator  asserts  that  be  was 
the  lowest  and  best  bidder  for  the  work,  and, 
harlnjo;  been  awarded  ttae  contract  (subject  to 
conflrmatiott),  la  now  dq^ved  of  Us  bene&t 
and  profit  by  tbe  refusal  of  the  common  coua- 
dl  to  confirm  the  Intended  contract  Ttae  re- 
lator charges  that  said  refusal  Is  fraudulent 
and  corrupt,  and  to  Intended  to  drive  rdator 
not  of  the  business  of  laying  such  pavement  In 
Kdd  dty.  An  altwnatlTe  mandamus  was  sued 
oat  to  vacation  of  tlds  court  In  due  time,  a 
return  was  made.  In  which  defendanta  allege 
that  relator  to  unable  to  comply  with  the  coo- 
tmd  on  hto  part,  In  that  he  cannot  furnish 
aqtbaUnm  of  ihe  proper  quality  demanded  by 
the  proposed  contract  Thto  allegation  to 
tnvecaed. 

The  defendants  have  filed  a  motion  to  quash 
tbe  altonatiTe  writ,  on  the  grounda  that  tbe 
pleadbigs  diadose  that  this  to  not  a  case  of 
autre  than  ordinary  magnitude  and  impor- 
tance, and  hence  should  not  be  entertained  and 
determtoed  as  an  orlglaal  one  by  thto  court 
specially  MM  serlooa  issues  of  fact  are  raised. 
We  have  given  due  consideration  to  this  ma- 
tioo,  and  to  die  suggestions  for  aod  against  it 
We  coBctude  that  tlir  motion  should  be  sua- 
tzlned.  In  State  v.  Walbridge  (1803)  118  Mo. 
iMO.  22  S.  W.  893,  this  court  (referring  to  an 
earlier  decialon  to  tbe  same  general  effect)  de- 
clared that  "the  crowded  condition  of  the 
docket  of  thto  court  makes  it  necessary  for  as 
t»  adhere  to  the  rule,  heretofore  declared,  that 
this  court  will  not  eatertoln  appUcatioas  for 
extraordioary  remedies  where  tbe  aj^licatloa 
tan  be  made  to  the  circuit  court  In  the  Orst 
instance,  unless  the  case  to  one  of  more  than 
ordinary  magnitude  aod  importance.  State  v. 
Ceoper  County  Court,  64  Mo.  170."  The 
chsrKea  of  fraud  and  corruption,  on  tbe  one 
band,  and  of  Inability  to  pertorm  tbe  contract 
00  the  other  band,  obviously  will  inaugurate 
a  hearing  of  a  mass  of  testimony.  The  wiu>le 
<ssc  to  lilcely  to  depend  on  the  proper  decision 
(*f  those  gBestltma  of  toct  which  could  be  de- 
'liled  more  amvenlcatly  and  satisfactorily  In 
the  circuit  court  than  here.  That  conaidetar 
tiua  to  not  aloDc  sufficient  to  determine  our  ac- 
•■  'ujd  on  thto  motion.  But  weighed  akuig  with 
tbe  seaeral  characteristics  of  the  dispute,  It 
K«ma  sufficient  to  turn  tbe  scale  adrei-aely  to 
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ttie  rdator.  It  on  tvety  oocaaiou  when  a  party 
concdvea  himself  aggrieved  by  the  refusal  of 
a  dty  govcmnent  to  eloae  a  contract  wMcfe  It 
ought  to  make  with  btai.  or  to  carry  o«t  a  con- 
tract It  has  made,  this  court  is  to  try  a  series 
of  contested  Issues  of  fact  to  get  at  tbe  real 
Justice  of  tbe  municipal  action  In  tbe  promises, 
tbe  time  o(  tbe  court  (now  much  too  abort)  for 
the  treatment  of  tlw  cases  tliaT  deanaod  tlu; 
exerdse  of  appellate  Jurisdiction  would  be 
seriously  enooached  upon.  When  another 
torum  to  opes  to  reUitor  (as  in  this  case),  tbe 
supreme  coart  does  net  feel  Itself  bound,  as 
a  matter  of  rlgbt  to  entertain  or  to  bold  every 
case  of  mandftmuB  that  Is  suggested  to  It  It 
seems  to  ua  that,  In  cases  web  as  tliat  at  bar. 
the  retotor  should  first  be  referred  to  the  elr- 
cnit  coart  for  tbe  pursidt  of  his  remedy,  tf 
any  he  baa.  We  do  not  detire  H  to  be  im 
derstood.  however,  by  anjrtbtng  above  written, 
that  we  intend  to  Indmate  ai^  opinion  that 
laandamua  to  avaUaUa  to  acconpUsb  tbe  re- 
sult ahaad  at  by  relator.  It  to  difflcntt  to  lay 
down  any  definite  rule  tbait  will  always  be  a 
guide  to  determine  nhea  thto  eomt  ShouM 
consent  and  when  refuse,  to  exercise  its  ord- 
inal jurisdiction  to.  maadamns.  Nor  are  tbe 
preeedeats  oa  the  subject  to  be  readily  bar- 
moDioed.  Esrk  case  must  tie  viewed  In  tbe 
Ugbt  of  its  own  facta  Nevertheless,  tbe  geu- 
eml  principles  announced  in  tbe  decisions  al- 
ready cited  afford  plain  warning  that  there  are 
Unitationa  to  be  obarared  to  tiie  ezardse  of 
our  original  JurladlctJon  to  mandamus,  and  we 
fed  it  neosssary  to  refer  to  Oacm  Umltatibns  In 
the  <mae  at  bar.  In  our  opinion,  the  court 
dMmld  not  proceed  farther  with  thto  case. 
Without  aaiy  cnuiiaatton  of  the  merltt  of  the 
controversy,  tbe  motiaai  to  quash  tbe  alterna- 
tive writ  aboOld  Iw  suataiDed.  because  (as  we 
are  now  advtoed)  ttet  vrrit  was  Improvldaitly 
avrtfrded.  It  to  so  Mdszad.  all  tlM  memberm  c( 
tlM  MuA  eoncmitog. 


STATB  ex  ML  OBAND  AVB.  RT.  00.  v. 

WOW. 

(Buprenw  Oonrt  of  lD«mrL  Dee.  14, 18BT.) 
Afpbal—Sl'psksedbas— Effect. 

In  an  actfon  between  two  street-railroad 

eompnnlea  the  court  rendered  jUklemeut  that 

CitlB  should  pay  a  specified  sam  for  Che  privi- 
of  using  defendant's  tracks,  and  that  de- 
fendant slMutd  maintain,  repair,  and  renew  the 
tracks  at  ita  own  expense.  Def«iitiaut  appealed, 
and,  on  its  giTinj;  a  supersedeas  bond,  the  court 
ordered  a  atay  pendiiig  tike  appeal.  IlrM  that, 
ondcr  Ker.  Ht.  i  2255,  providing  that  "od  filing 
a  recognizance  tlieie  siiiail  be  a  stay  of  all  fur- 
ther proceedings  upon  the  judgment  appealed 
from,  the  court  bad  no  power  to  issue  a  irrit 
9t  asaiatance,  pending  soch  appeal,  to  compel 
defendant  to  repair  and  raaew  its  tracks,  so  pro- 
vided in  such  judgment 

In  lianc. 

Original  application  by  the  state  of  Miss- 
ouri, on  the  retotlon  of  tbe  Grand  Avenue 
Railway  Company,  for  a  writ  of  mandamus 
directed  to  Horatio  D.  Wood,  Judge  of  the 
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circuit  court,  commanding  him  to  entertain 
an  application  made  ^  relator  for  a  writ  of 
assistance  to  enforce  a  certain  judgment  to 
such  court   Writ  denied. 

JudsoQ  &  Taussig,  for  rdator.  Smith  P. 
Gait,  for  respondent. 

6ANTT,  P.  J.  This  Is  an  application  for 
an  original  writ  of  mandamus  oat  of  this 
court  directed  to  the  Honorable  Horatio  D. 
Wood,  Judge  of  division  No.  6  of  the  circuit 
court  of  the  dtj  of  St.  IjouIs,  to  command 
him  to  entertain  an  application  made  by  re- 
lator for  an  order  In  the  nature  of  a  writ 
of  assistance  to  enforce  a  certain  Judgment 
made  by  the  said  circuit  court  In  the  dlvl- 
Blon  over  which  respondent  presides  as  one 
of  the  circuit  Judges  of  said  city  of  St  Louis, 
on  the  7th  day  of  February,  1896,  from 
which  the  defendant  In  said  Judgment  the 
Clttaens*  Railway  Company,  has  appealed  to 
this  eaurt  Said  iv>peal  la  now  pending  in 
this  court  and  when  It  was  taken  defendant 
gare  a  supersedeas  bond,  which  was  duly 
approved  by  said  respondent  as  Judge  of 
said  cUrcuit  court  and  a  stay  of  execution 
ordered.  The  proceeding  in  which  the  Judg- 
ment wu  obtained  was  conducted  under  cer 
tain  ordinances  of  the  dty  of  St  Lovls 
numbered,  respectlvdy.  12,602  and  17,017,  by 
virtue  of  which  the  said  Grand  Avenue  Rail- 
way Company  sought  to  avail  Itself  of  the 
right  to  run  Its  street  cars  over  and  upon 
the  8tree^^Ulwa7  tracks  of  the  defendant 
Oltlaens'  Railway  Company,  on  Grand  ave- 
nue, In  said  dty,  between  the  Intersection 
of  Grand  avenue  and  the  Natural  Bridge 
road  and  Baston  avenue.  To  obtain  said 
rl^t  under  said  Ordinance  12,662;  the  relatw 
was  required  to  and  did  file  Its  petition  with 
the  mayor  of  said  city  of  St  Louis  praying 
for  the  appointment  of  commissioners  to  de- 
termine the  amount  of  compensation  which 
should  be  paid  by  relator  to  said  Oltlzene* 
Railway  Company  for  the  use  of  said  por- 
tion of  its  road.  Said  commissioners  were 
appointed,  and  made  an  award,  and  filed  the 
same  with  the  mayor,  by  which  relator  was 
required  to  pay  said  Oltisens'  Railway  Com- 
pany the  annual  sum  of  $15,480.90  In  equal 
quarterly  Installments  of  $3,871.22^  In  ad- 
vance and  should  Include  the  pay  of  switch- 
men at  the  intersections  of  the  two  rail- 
ways, who  should  be  under  the  direction  of 
ttie  Citizens*  Railway  Company;  and  s^d 
Citizens'  Railway  Company  was  permitted 
by  said  award  to  remain  In  control  of  Its 
said  tracks,  and  required  to  keep  the  said 
tracks  In  repair,  and  renew  the  same  when 
new  tracks  were  required.  It  further  ap- 
pears that  relator  made  the  first  quarterly 
payment  required  by  said  commissioners, 
and  filed  Its  bond  for  tbe  payment  of  such 
additional  compensation  as  should  be  or- 
dered by  the  circuit  court  on  any  proceeding 
therein,  as  provided  by  said  ordinance,  and 
thereupon  ni.ide  Its  connections  with  said 


Oltisens*  tracks,  and  has  em  since  and  Is 
now  using  said  tracks  In  transporting  pas- 
sengers <m  \tM  cars  In  said  city.   As  allowed 
by  said  mdinance.  both  of  said  companies 
appealed  from  said  award  to  the  circuit 
court  of  tbe  dty  of  St  Louis,  and  said  ap- 
peals were  assigned  to  respondent*s  division 
of  said  court  and  upon  a  hearing  in  said 
court  tbe  exceptions  of  the  Citizens'  Rail- 
way were  overruled,  and  the  exc^tdtms  of 
the  relator  sustained,  and  thereupon  the 
compensatlfm  wbldi  relator  should  pay  for 
the  use  of  said  tracks  was  readjusted  and 
fixed,  and  provision  made  tm  renewing  tbe 
I  said  tracks,  and  for  the  payment  by  relator 
of  Its  part  of  the  cost  thereof,  and  requircfl 
a  bond  to  be  given  by  relator  In  the  sum  of 
915,000  to  secure  payment  of  Its  pi^  of  the 
cost  of  said  renewals,  and  for  snbstltntinf: 
'  other  bonds  in  Iton  thereof.   Among  other 
tittlngs.  Hild  Judgment  provided  that  '*thf 
!  defendant  company  shall  maintain,  repair. 
I  and  renew  the  tracks,  the  track  curvies  and 
[  paving  to  be  need  Jointly,  at  its  own  expense. 
I  renewals  to  be  made  whenever  new  tracks 
I  and  other  matertels  are  required,  the  ex- 
i  pense  of  such  renewals  to  be  paid  as  herein - 
I  before  provided,  and  said  defendant  shall 
,  at  Ito  own  expense  pay  for  sanding,  water- 
!  Ing,  salting,  and  keying  Ito  said  tracks 
clean."   It  Is  avrared  In  the  application  to 
I  this  court  that  lAnce  the  entry  of  said  Jndg- 
j  ment  the  said  dtlzens'  Railway  Company 
has  refused  to  repair  Ito  tracks;  that  they 
are  worn  mat,  so  that  an  Immediate  renewal 
is  demanded;  tliat  relator  has  been  com- 
pelled to  disconttoue  the  use  of  Its  regular 
cars,  and  to  nse  small  cars  on  said  tracks, 
requiring  transfers  at  Baston  and  Grand 
I  avenues;  that  K  will  soon  be  impossible  to 
1  operate  cars  over  said  tracks;  that  on  5th 
'  day  of  April,  1887,  relator  applied  to  re- 
I  Bpondent  as  Judge  of  said  drcnit  court,  for 
!  the  enforcement  of  said  decree  In  the  pro- 
i  tectlon  of  relator's  right  to  the  occupancy  of 
{  said  tracks,  and  for  the  maintenance  of  the 
same;  that  respondent,  as  Judge  of  said 
court,  denied  relator's  motion,  and  nded  tb.it 
the  supersedeas  bond  given  by  said  Citizens* 
Railway  Company,  and  approved  by  said 
circuit  court,  superseded  said  decree,  and 
that  respondent  had  no  Jurisdiction,  pending 
the  appeal  from  his  said  decree  in  the  su- 
preme court  to  grant  the  relief  sought  by  re- 
lator.  Rdator  avers  that  said  bond  did  not 
have  such  an  effect  but  only  suspended  the 
rigbt  of  relator  to  enforce  Its  Judgment  for 
tbe  amount  of  the  excess  paymente  rendered 
in  said  decree;  that  relator's  right  to  the 
occupancy  of  said  tracks,  and  the  mainte- 
nance of  the  same,  is  not  involved  In  said 
appeal,  nor  Is  relator's  right  to  the  benefit 
of  said  decree  stayed  or  affected  by  said  su- 
persedeas bond  in  said  cause.   Judge  Wood 
waived  the  issuance  of  tbe  alternative  wilt, 
and  filed  the  following  demurrer  to  this  ap- 
plication: **Now  comes  the  respondent  in  the 
above-entitled  cause,  and  dgmurs  to  the  iwi- 
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tltlon  therrin,  and  says  that  the  ume  does 
not  state  facts  snffldent  to  constitute  a 
canse  of  action,  and  no  peremptoir  writ  of 
mandamus  should  Issue  agalnat  this  re- 
spondent In  said  cause  for  the  following  rea- 
sons, to  wit:  Eirst.  It  appears  by  said  peti- 
tion that  the  orlgjnal  Judgment  rendered  In 
the  case  of  Grand  Avenne  Ballway  Oom- 
pany  i^ainst  Oltlzens*  Hallway  Company,  In 
the  drcnlt  conrt  of  the  city  of  St.  Louis,  and 
set  forth  In  the  petition,  was  dnly  appealed 
from  by  the  defendant  therein  to  the  su- 
preme conrt  of  the  state  of  Missouri  upon 
the  said  defendant  giving  its  supersedeas 
bond  therein,  dnly  ai^roTed  by  said  clAnilt 
court,  and  said  appeal  Is  now  pending  and 
undetermined  in  said  anpreme  court  8ec- 
<mdL  Said  appeal  bond  and  ^peal  acted  as 
a  stay  of  said  original  Judgment,  and  every 
part  thereof,  and  any  process  otherwise  ap- 
propriate and  necessary  for  carrying  into 
effect  the  said  judgment,  or  any  part  there- 
in, is  superseded  by  said  bond  and  appeal, 
and  this  respondent  has  no  iwwer  or  author- 
ity to  sustain  rotor's  motion  to  him  pre- 
sented, and  In  said  petition  set  forth,  and  to 
award  relator  any  process  for  the  purpose 
of  carrying  ont  any  part  of  said  judgment 
Third.  Said  motion  was  Judicially  determin- 
ed by  this  relator,  and  relator's  remedy 
against  the  order  thereon  rendered  Is  by  ap- 
peal, and  not  by  mandamus." 

The  above  synopsis  of  the  pleadings  suffl- 
eimtly  Indicates  the  cliaract»  of  this  appll- 
ration  for  an  original  writ  of  mandamus 
from  this  court  against  the  circuit  court  of 
St.  Louis.  The  learned  counsel  for  relator 
has  discussed  at  length  the  provisions  of  the 
charter  of  St  Louis  permitting  one  street- 
car company  to  run  Its  cars  over  the  tracks 
of  another  street-car  cwnpany,  and  the  char- 
acter and  effect  of  the  decree  reodered  In 
the  cause  of  the  Grand  Avenue  Rallwa; 
Company  against  the  Citizens'  Railway  Com- 
pany In  the  circuit  court,  from  which  an  ap- 
peal Is  now  pending  In  this  court.  The  ques- 
tion we  must  determine  at  this  time,  how- 
ever, is  not  the  merits  of  that  appeal,  but 
whether  that  appeal,  and  the  supersedeas 
bond  given  by  the  appellant  therein,  and 
approved  by  'the  circuit  court,  and  the  order 
staying  execution,  stays  all  further  afflrma- 
tive  action  In  that  case  in  the  circplt  conrt 
Learned  counsel  seek  to  have  this  court  de- 
termine, In  advance  of  the  hearing  of  said 
appeal,  many  of  the  most  vital  questions 
which  arise  upon  that  record.  Counsel  as- 
sume that  nothing  is  Involved  therein  save 
the  correctness  of  the  Judgment  for  the  ex- 
cess payments  In  favor  of  relator  against  the 
defendant  therein.  They  demand  that 
Judge  Wood  be  compelled  to  take  up  the 
question  of  the  physical  condition  of  the 
Cttizens*  Railway  Company's  road,  and  to 
render  additional  Judgments  and  orders  for 
its  repair,  and  for  all  other  orders  which  re- 
lator may  deem  neccBsary  to  enable  it  to  run 
its  cars  satisfactorily  over  said  defendant's 


road.  The  circuit  court  r^arded  the  ap- 
peal and  its  order  of  supersedeas  as  staying 
Its  power  to  make  further  orders  in  said 
case.  The  effect  of  a  supersedeas  bond  In 
appeals  from  the  circuit  court  to  the  su- 
preme court  la  d^ned  by  statutory  law  in 
this  state.  Section  2256,  Bev.  St..  provides 
that  "on  filing  a  recognizance  there  sbaU  be 
a  stay  of  all  further  proceedings  upon  the 
Judgment  appealed  from,  except  that  perish- 
able property  may  be  sold.  If  the  circuit 
court,  shall  deem  the  same  necessary  and 
proper,  and  not  Injurious  to  the  appellant" 
It  Is  apparent  that  the  order  sought  In  this 
case  did  not  tall  within  the  only  reception 
made  by  the  statute.  This  statute  has  re- 
ceived construction  by  this  court  In  various 
cases  which  serve  to  Illustrate  the  extent  of 
the  st^  provided  by  Its  terms.  Thus  In 
State  T.  Lewis,  TO  Mo.  370,  the  St.  Louis 
court  of  appeals  had  awarded  a  peremptory 
wrtt  of  mandamus  against  one  of  the  Judges 
of  the  St  Louis  circuit  court  and  said  Judge 
appealed  from  that  Judgment,  and  gave  the 
bond  required  by  law  for  staying  the  pro- 
ceeding untn  it  could  be  heard  In  this  court. 
The  court  of  appeals  was  about  to  issue  Its 
mandamus,  notwithstanding  said  ajvcaJ, 
and  this  court  Issued  a  writ  of  prohibition 
restraining  said  court  until  said  appeal  was 
heard.  It  was  contended  that  the  word 
"execution"  In  section  2249,  Rev.  St  1889. 
was  not  broad  enough  to  cover  a  writ  of 
mandamus,  but  this  court,  after  an  exhaust- 
ive review,  ruled  that  It  was,  saying:  "In 
other  words,  the  process  appn^rlate  and 
necessary  for  carrying  Into  effect  the  Judg- 
ment or  decision  appealed  from,  whatever  It 
may  be.  Is  superseded  by  the  appeal  and 
recognizance  In  question."  Certainly,  the 
writ  of  assistance  sought  of  the  circuit  Judge 
In  this  case  was  only  "process  appropriate," 
In  the  opinion  of  relator,  to  carry  the  Judg- 
ment or  decree  Into  effect,  and  falls  within 
the  principle  of  that  decision.  In  State  v. 
Ranson,  86  Mo.  327,  an  Interplea  had  been 
filed  in  an  attachment  suit  before  a  justice 
of  the  peace,  and  the  finding  bad  been  ad- 
verse to  the  Interpleader,  and  he  appealed 
and  gave  bond.  Afterwards  an  action  was 
brought  against  the  constable  on  hia  bond 
for  failure  to  levy  on  the  attached  property 
claimed  by  the  Interpleader,  but  this  court 
held  the  officer  not  liable,  because  the  ap- 
peal nnd  bond  of  the  Interpleader  operated 
as  a  supersedeas,  and  prevented  a  sale  pend- 
ing the  appeal.  No  subsequent  decision  has 
impaired  the  force  of  those  decisions.  Our 
conclusion  Is  that  the  order  staying  execu- 
tion of  the  Judgment  In  the  circuit  court 
operated  as  supersedeas,  and  the  circuit 
court  correctly  ruled  that  he  had  no  power 
to  issue  the  writ  of  assistance  prayed 
for  by  the  relator;  that  the  decree  was  not 
self-executing,  in  the  sense  that  no  further 
process  was  needed  to  effect  the  end  sought 
thereby.  Expressly  limiting  our  Judgment 
to  this  one  point  It  Is  ordered.tbat  the  pe' 
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«iHptoff7  wdt  ^  mandamnB  ym^Bd  for  be 

BAECLAT,  a  J.,  and  SHERWOOD,  MAC- 
FA&LAKIC  BURGESS,  B0BIM80N.  aad 
BRAOB,  JJ^  CDDcnr. 


fiUBT  T.  FOBD  ct  aL 

(SiqiKme  Court  ot  MinouiL   Dae.  2S.  1S8T.) 

N'orn  —  CoKDiTioHAL  Ublitbht  —  Pawm.  Rvi- 
usxcR— Statute  or  FluvDa—PLBAoiiia— Trial 
— Jldoiukt  on  tbb  FuuBUEoa— EavuaAi.  or 

XSSTBUCTlOirS. 

1.  A  motk>D  for  jodsnieDt  non  obstante  vere- 
^cto  will  be  treated  as  a  motion  for  a  jodgniHit 
on  dte  pleadingB,  witere  it  contains  the  necewir; 
arerments  for  audi  a  motion,  and  where  the  ver- 
dict had  been  set  aside  when  the  ruling  on  the 
motion  was  made. 

2.  A  motion  for  Judgment  oa  tiw  ptcadings 
after  Terdict  set  aside  must  be  determined  by  the 
record,  and  not  by  the  evidence. 

'6.  After  the  maker  has  delivered  the  note  to 
the  payee,  parol  evidence  is  inadmisrtbte  to 
show  th^  the  delivery  was  eonditiiwal  apaa  tin 
procoranent  of  another  signature. 

4.  A  promise  to  save  one  siguinc  a  note  as 
surety  harmless,  is  a  promise  to  answer  for  the 
deCaoIt  of  another,  within  Bev.  St.  ISSd,  |  5186. 

5.  A  plaintifi  may  avail  herself  of  the  statute 
of  fraods  by  the  general  denial  in  her  replica- 
don  to  an  answer  showing  on  its  face  that  It  sets 
oat  an  oral  contract  witnln  the  statute. 

6.  Where  defCadanta  pleaded  that  ttaeir  agent 
delivered  the  note  in  suit  contrary  to  instruc- 
tions not  to  do  so  until  H.  signed  it,  and  there 
was  evidence  that  they  tberrafter  ratified  his 
act,  with  knowledge  that  H.  had  aot  signed  it, 
the  court  was  jnsnfied  in  setting  aside  a  verdict 
for  defendants  because  of  its  refusal  to  charge 
that,  if  there  was  such  a  ratification,  plaintiff 
ceald  recover. 

Barely,  0. 1.,  and  Maefailaiie,  J.,  ttsanrtfag. 

In  banc.  Appeal  from  circuit  court,  Jack- 
son couutf ;  J.  H.  Slover,  Judge. 

Action  by  JtUIa  G.  Hurt  against  G.  D. 
Ford  and  another.  From  a  Judgment  for 
plaJntlfT,  defendants  appeal.  Reversed  In 
dlTlalon  (36  a  W.  671),  and  transferred  to 
court  In  iMuic.  Affirmed. 

Beebe  &  Watson  and  B.  T.  BaUey,  Cor  ap- 
pellants.   0.  O.  Tlcbenor  ud  Peak  &  Ball. 

for  respondent 

BUKGKSS,  J.  This  is  a  suit  upon  a  ne- 
gotiable promissory  note  tor  the  sum  of 
9^600,  dated  on  the  9tli  day  of  November. 
1S87,  executed  by  defendants,  and  payable 
to  the  order  of  plaintiff  on  or  before  12 
months  after  Its  date.  The  material  alle- 
gattona  of  the  petltioD  upon  which  the  case 
was  tried  are  as  followa:  "PlalntUT,  for  her 
amended  petition  (leave  of  court  having  flrst 
bben  obtained),  states  that  the  aald  defend- 
ant Geo.  D.  Ford  and  the  said  defendant 
John  B.  Towers,  under  and  by  the  name  of 
J.  B.  Towers,  on  Xovember  9,  1887,  made, 
executed,  and  delivered  to  the  plaintiff  here- 
in their  certain  promissory  note,  wherein 
they  promised,  for  value  received,  to  pay  to 
the  order  of  Julia  G.  Hurt,  the  plaintiff  here- 
in, on  or  before  twelve  moutlu  after  dat^ 


the  sum  of  eight  thousand  five  hundred  dol- 
lars (¥8,500),  at  the  National  Bank  of  Kan- 
sas City,  with  interest  from  date  thereof  at 
the  rate  of  ten  per  cent  (10^  per  annum, 
which  said  note  Is  herewith  filed,  and  made 
a  part  of  this  petition.  Plaintiff  states  that 
on  November  14,  188S,  the  said  defendants 
paid  the  sum  of  eight  hundred  and  fifty  dol- 
lars, Id  full  ot  Interest  to  November  9,  1SS3, 
which  said  sum  Is  credited  upon  the  back  of 
said  note;  that  on  November  9.  1889.  the 
said  defendants  paid  the  Interest  In  full  on 
said  note  to  said  date,  and  the  same  Is  cred- 
ited upon  said  note;  that  the  plaintiff  is  now 
the  owner  and  holder  of  said  note."  The 
answer,  omitting  the  formal  parts,  Is  as  fol- 
lows: "Defendants,  for  their  second  amend- 
ed answer  to  plaintiffs  amended  petition, 
admit  they  signed  the  note  as  set  forth  in 
plaintiff's  petition:  admit  the  same  was  de- 
livered to  plaintiff  by  one  B.  L.  Yeager,  as 
hereinafter  set  forth;  admit  def^dants 
made  payments  as  set  forth  In  petition;  and, 
for  affirmative  defenses  to  said  note,  defend- 
ants aver:  First  That  said  note  was  signed 
by  defendants  solely  f<x,  and  on  account 
and  In  renewal  of,  a  certain  promissory  note 
In  words  and  figures  following,  viz.:  'Kan- 
sas City,  Ma,  May  9tb.  1883.  No.  21,000. 
Six  months  after  date,  we  promise  to  pay  B. 
K.  Thornton,  cashier,  or  OTder.  at  the  Banlt 
of  Kansas  City,  eight  thousand  and  five 
hundred  dollars,  for  value  received,  with  in- 
terest from  maturity  at  the  rate  of  ten  per 
cent  per  annum.  $8,500.  M.  R.  Hightower. 
T.  B.  Towers.  Geo.  D.  Ford.'  Defendants 
further  aver  that  the  said  promissory  Bote 
last  mentioned  was  given  under  and  by  vir- 
tue of  the  following  agreement  and  arrange- 
ment to  wit:  The  said  M.  B.  Hightower, 
principal  in  said  last-mentioned  note,  made 
application  to  the  plaintiff  In  the  spring  of 
1883  for  a  loan  of  $8,600,  to  liable  him  to 
purchase  a  herd  of  cattle.  Plaintiff,  not 
then  having  the  ready  sum  to  make  said 
h>an,  and  being  desirous  to  assist  said  High- 
tower, who  was  her  brother-in-law.  request- 
ed sakl  Hightower  to  procure  the  defendants 
to  sign  a  note,  with  said  Hightower  as  prin- 
cipal, to  the  Bank  of  Kansas  City,  for  $8,500, 
and  then  and  there  rcQuested,  authorized, 
and  empowered  said  Hightower  to  state  to 
the  defendanta,  in  order  to  Indnce  them  to 
become  signers  on  said  note,  that  she  would 
take  up  said  note  when  It  should  become 
due,  and  save  defendanta  harmless  from  Its 
payment  Defendanta  aver  that  In  pursu- 
ance thereof  (said  request  and  authority) 
said  Hightower  requeated  defendants  to 
sign  said  note,  stating  to  them  that  plaintiff 
had  requested  him  to  say  for  her  that  If  they 
would  sign  said  note,  and  thus  enable  him 
to  get  the  money  from  the  bank,  she  would 
take  up  said  note  when  due,  and-  they  should 
be  held  harmless  from  its  payment  De- 
fendants further  aver  that  by  reason  of  sucb 
statements  and  agreement,  and  relying  on 
the  same,  they  were  induced  to,  and  did, 
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slgD  saJd  note  with  uid  HIghtower,  axid 
that  plaintiff,  la  punmance  of  said  asree- 
ment  above  stated,  ud  communJcated  to  the 
defendants,  came  lnt«  possessloa  of  said 
note  (the  same  being  turned  otct  to  ber  as 
BJQ  asset  of  the  estate  of  ber  deceased  hns- 
band.  aad  became  her  property),  and  by  her 
act  In  that  behalf  defendants  became  and 
were  released  from  all  liability  on  said  note, 
and  the  same  became,  as  to  tb«n,  noil  and 
void,  and  plaintiff  Is  nov  estopped  from 
maintaining  any  acUoo  upon  the  note  given 
In  r^ewaJ  thereof.  Wheirefore  defendants 
aver  that  the  note  described  In  plalntUfs  pe- 
tition was  and  Is  wholly  without  considera- 
tion, and  plaintiff  ought  not  to  have  and 
maintain  her  action  upon  the  same.  For  a 
second  defense,  defendants  avor  that  the 
note  described  in  pl&lnttfl's  petition  was  not 
only  without  consideration,  as  alleged  In  this 
answer,  but  that  It  is  and  was  of  ao  validity 
In  law.  Id  that  It  was  placed  In  the  hands  of 
one  B.  !<.  Xeagec  (who  was  at  the  time  the 
duly-authorized  ag^  of  the  plaintiff).  In 
escrow,  with  the  direction  Ou^t  It  was  to  be 
delivered  by  him  to  plaintiff,  and  have  ef- 
fect as  a  valid  obligation,  only  upon  condi- 
tion that  one  M.  R.  Hlghtower,  for  whose 
benefit  the  Instrument  was  signed,  sboold 
be  procured,  also,  to  sign  the  same,  and  said 
Yeager  received  said  note  charged  with  such 
directions  and  conditions.  And  defeadants 
farther  aver  that  said  Hlghtower  was  never 
procured  to  sign,  and  never  did  sign,  said 
note,  but  without  the  knowledge  of  defend- 
ants, or  either  of  them,  the  said  Yeager  de- 
livered said  note  to  the  plaintiff;  that,  at  the 
time  the  note  In  suit  was  placed  in  the  hands 
of  said  Yeager,  said  Yeager  tnmed  over  to 
one  Towers  the  note  first  above  described, 
and  said  Towers  turned  the  same  over  to  the 
defendants;  that  the  knowledge  that  said 
Hlghtower  had  not  signed  said  note  came  to 
the  defendants  since  the  commencement  of 
this  suit,  and  the  payments  thereon  were 
nuide  without  the  knowledge  that  the  note 
had  been  delivered  to  said  plaintiff  by  said 
Yeager  contrary  to  said  instructions  given 
to  him  as  aforesaid;  and  so  defendanbs  do 
herewith  tender  Into  court,  for  plaintiff,  the 
promissory  note  first  above  described,  and 
pray  Judgment  For  a  third  defense,  de- 
fendants aver  that  the  note  descrlbeid  In 
plaintiff's  petition  was  and  Is  not  only  with- 
out consideration,  as  first  alleged  In  this  an- 
swer, but  that  It  was  and  Is  of  no  validity 
In  law,  for  It  was  understood  and  agreed  be- 
tween defendants  and  one  M.  R,  Hlghtower 
that  said  Hlghtower,  for  whose  benefit  the 
said  notes  were  given,  should  also  sign  the 
note  in  suit,  and  in  pursuance  of  said  un- 
derstanding said  note,  after  It  had  been 
signed  by  the  defendants,  was  handed  by 
tbem  to  their  agent,  one  MaJ.  Towers,  with 
Instructions  for  him  to  obtain  said  High- 
tower's  signature  upon  the  same  before  de- 
livery thereof,  but  the  said  agent,  not  being 
aUe  to  find  Mid  Hlghtower,  took  the  said 


note  to  the  said  E.  I4.  Yeager,  wbe  at  that 
Uae  was  the  attorney  and  daly^uthoriaed 
agent  of  the  plAlutiff.  and  deMvered  the  saioe- 
to  him,  at  the  same  time  disclosing  to  said 
Yeager  the  Instructions  he  had  received 
from  defendants  as  aitoeBaid;  and  the  said 
Yeager,  thus  having  notice  of  the  Instruc- 
tions so  given  to  defendants'  agent,  received 
said  note  charged  with  said  notice  and 
without  further  authority  from  the  defend- 
ants, or  either  of  tbem,  delivered,  said  note 
to  idalntlff  without  obtaining  the  said  Hlgh- 
tower to  algn  the  same.  And  defendaiits 
aver  that  said  Hlghtower  was  never  pro- 
enred  So  sign,  and  never  did  sign,  said  note. 
Defendants  further  aver  that,  at  the  time 
the  note  in  suit  was  placed  In  the  hands  ef 
sold  Yeager,  said  Yeager  turned  otcf  to  said 
iSni.  Towera  the  note  first  described,  and 
said  Towers  turned  over  the  same  to  tb«  de- 
fendants, who  herewith  tender  Into  oourt, 
for  plaintiff,  the  same.  They  further  aver 
that  the  knowledge  that  sold  Hlghtower  had 
not  signed  the  note  came  to  defendants  since 
the  commencement  of  this  suit,  and  the  pay- 
meats  thereon  were  made  without  the 
knowledge  that  said  note  had  been  dellv^ed 
to  plaintiff  by  said  Yeager  contrary  to  the 
notice  and  InstructlonB  given  him  as  afore- 
said." Plaintiff  replied,  denying  all  allega- 
tions In  the  answer,  except  as  to  facts  al- 
leged In  the  petition. 

Plaintiff  asked,  and  the  court  refused,  the 
following  Instructions:  "&)  The  jury  are  In- 
structed that,  although  the  witness  Towers 
delivered  the  note  In  suit  to  witness  Yeager 
In  violation  of  the  Instructions  of  defend- 
ants, and  although  he  communicated  his 
Instructions  to  witness  Yeager  at  the  time 
of  such  delivery,  yet.  If  the  jury  find  and 
believe  from  the  evidence  that  after  said 
delivery,  and  aftw  having  knowledge  that 
Hlghtower  bad  not  signed  said  note,  defend- 
ants approved,  and  adopted  as  their  own,, 
the  act  of  said  Towers  In  making  said  de- 
livery to  said  Yeager,  the  verdict  should  be 
for  tlie  [>laintlff."  "(10)  The  court  InBtruets 
the  Jury  that  If  they  find  from  the  evidence 
that  the  note  In  suit  was  delivered  by  w.  A. 
Towers,  as  agent  for  the  defendants,  to  B. 

Yeager,  without  imparting  to  him  notice 
that  he  had  been  Instructed  by  the  defend- 
ants not  to  dellvM  the  note  to  him  untU  he 
had  secured  the  name  of  Hlghtower  thereon, 
then  such  d^very  was  valid  and  binding, 
and  you  must  find  for  the  plaintiff  in  the 
sum  of  (8,500,  with  Interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum  from  No- 
vember 9,  ISbB;  and  this  you  must  do  al- 
though you  may  believe  that  defendants 
may  have  Instructed  him  not  to  deliver  said 
note  until  be  had  secured  the  name  of  Hlgh- 
tower on  said  note."  The  cause  was  tried 
with  the  aid  of  a  Jury,  which  returned  a 
verdict  for  defendants.  In  due  time,  to  wit, 
January  25,  1393,  the  plaintiff  filed  her  mo- 
tton  tor  a  new  trial  and  In  arrest  of  Judg- 
ment Before  that  motion  was  disposed  of. 
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to  wU,  March  29,  1893,  plaintiff  filed  her  mo- 
tion for  Judgment  non  obstante  Teredlcto.' 
On  April  22,  1893,  the  court  snstained  the 
motion  for  a  new  trial  npon  the  ground  that 
ft  committed  error  in  refusing  instructions 
numbered  8  and  10  asked  by  plaintiff,  and  at 
the  same  time  snstained  her  motion  for  a 
Judgment  on  the  pleadings,  and  rendered 
Judgment  la  her  favor  for  the  amount  due  on 
the  note,  and  Interest.  In  due  time,  defend- 
ants filed-  their  motion  for  a  new  trial,  which 
being  overruled  they  saved  their  exceptions, 
and  bring  the  ca^e  to  this  court  by  appeal. 

M.  R.  Hlghtower,  mentioned  in  the  answer, 
Is  the  brother-in-law  of  the  plaintiff,  Julia 
G.  Hurt;  he  having  married  her  sister  some 
time  prior  to  the  transactions  out  of  which 
this  litigation  arose.  In  1883  it  became  nec- 
essary for  Hlghtower  to  borrow  $8,500,  and 
he  applied  to  the  plaintiff,  who  Is  the  widow 
of  James  Hurt,  deceased,  and  whose  estate 
was  then  In  process  of  settlement,  for  a  loan 
of  that  sum.  She  did  not  have  the  money. 
She  authorized  him,  however,  to  say  to  de- 
fendants that  If  they  would  become  his  sure- 
ties, ao  that  he  could  borrow  the  money 
from  some  other  source,  she  would  take  the 
note  up  at  maturity.  T'pon  this  representa- 
tion, defoidants  became  Hightower's  securi- 
ties on  a  note  to  the  Bank  of  Kansas  City 
for  the  sum  of  f8,500,  apon  which  he  pro- 
cured the  money.  The  note  was  dated  May 
i*.  1863,  dne  in  six  months  after  date.  When 
the  note  became  due,  E4alntiff  applied  to 
R.  L.  Yeager  and  James  Lincoln,  who  were 
executors  of  the  will  of  said  James  Hurt,  to 
take  up  the  note.  The  executors  then  paid 
the  note,  and  Indorsed  it  to  her  without  re- 
course. During  the  early  part  of  November, 
1883,  It  became  necessary  for  Hlghtower  to 
borrow  the  further  sum  of  $8,000,  which  he 
obtained  from  the  executors  of  the  Hurt  es- 
tate; giving  as  sureties  George  D,  Ford,  W. 
A.  Towers,  and  Charies  Gudgell.  These  two 
notes  were  turned  over  to  the  plaintiff  by 
said  executors  as  part  of  her  distributive 
share  of  that  estate.  Interest  was  paid  on 
both  notes  by  Hlghtower  until  November  9, 
1886,  when  he  ceased  to  pay  it  any  longer. 
Plaintiff  tben  demanded  the  money  on  the 
notes,  or  the  payment  of  the  interest  due, 
.ind  new  notes.  One  note  for  f8,000,  dated 
November  9,  1887,  and  payable  to  plaintiff 
on  or  before  12  months  after  date,  was 
drawn  np,  and  signed  by  George  D.  Ford, 
W.  A.  Towers,  and  Charles  Gudgell,  and  de- 
livered to  R.  L.  Yeager,  attorney  for  plain- 
tiff. At  the  same  time  Yeager  assigned  and 
delivered  to  the  makers  of  that  note  the  old 
note  for  $8,000,  signed  by  Hlghtower,  Ford, 
Gudgell,  and  W.  A.  Towers,  dated  November 
11,  1893.  At  the  same  time  the  note  in  suit 
was  drawn  up,  signed  by  the  defendants, 
and  delivered  to  R.  h.  Yeager,  attorney  for 
plaintiff,  under  the  following  circumstances: 
A  note  was  executed  by  Hlghtower,  Ford, 
and  Towers.  Immediately  after  the  note 
waa  executed.  Ford  condnded  that  It  would 


be  preferable  to  have  the  note  read  "on  or 
before";  and  Ma].  Towers  was  deputed  to 
take  the  note,  signed  by  Hlghtower  and  the 
defendants,  to  Mr.  Yeager,  plaintiff's  attor- 
ney, and  Inquire  if  another,  signed  "on  or 
before,"  would  be  accepted.  MaJ.  Towers 
thereupon  took  the  note,  signed  by  Hlgh- 
tower and  the  defendants,  to  Yeager,  and 
advised  him  of  Ford's  request  that  the 
note  should  be  changed  to  "on  or  before." 
Yeager  acceded  to  that  request,  and,  return- 
ing the  note  to  MaJ.  Towers,  drew  up  anoth- 
er, reading  "on  or  before,"  for  the  parties  to 
Kcecute.  MaJ.  Towers  then  returned  with 
the  new  note  for  execution.  In  the  mean- 
time Hlghtower  had  disappeared,  and  when 
Ford  and  Towers  executed  the  note  they 
turned  it  over  to  MaJ.  Towers^  saying  to  him 
to  go  out  and  find  Hlghtower,  and  get  him 
to  sign  It,  and  not  to  deliver  It  to  Yeager  nn- 
tU  he  had  obtained  Hlghtower's  signature. 
MaJ.  Towers,  accompanied  by  Charles  Gud- 
gell, started  out  in  search  of  Hlghtower;  and. 
being  unable  to  find  him.  MaJ.  Towers  went 
to  Yeager's  office,  and  stated  to  him  that 
his  Instructions  were  to  get  Hlghtower's 
name  on  the  note  before  delivery,  and  that 
he  had  been  hunting  him,  and  could  not  find 
him,  and  asked  Yeager  to  take  the  note,  and 
get  Hlghtower's  name  on  it  before  delivering 
it  to  Mrs.  Hurt  Yeager  replied  that  he  did 
not  see  what  advantage  It  would  be  to  have 
Hlghtower's  name  on  the  note,  as  he  was 
"busted";  but  MaJ.  Towers  replied  that,  how- 
ever that  might  be,  hla  Instructions  were  to 
obtain  Hlghtower's  name  before  delivery. 
Yeager  accepted  the  note,  and  turned  over  to 
MaJ.  Towers  the  first  note.  Yeager  did  not 
get  Hlghtower  to  sign  the  note.  He  turn- 
ed It  over  to  Mrs.  Hurt  without  his  signa- 
ture. Defendants  testified  that  they  did  not 
know  that  Hlghtower's  signature  had  not 
been  obtained  until  after  this  suit  had  been 
brought,  although  they  supposed  It  had  been. 
Towers  kept  the  old  note,  and  paid  Interest 
on  the  note  In  snit  np  to  November  9,  1889. 
There  was,  however,  evidence  tending  to 
show  that  in  December,  1890,  Towers  knew 
that  the  name  of  Hlghtower  was  not  on  the 
note.  Upon  the  execntlon  and  delivery  of 
the  notes,  all  the  Interest  doe  cm  the  old 
notes  was  paid  to  plaintiff,  and  the  old  note, 
of  which  the  one  in  suit  Is  a  renewal,  deliv- 
ered to  defendants. 

The  first  question  for  consideration  on  this 
appeal  Is  with  respect  to  the  action  of  tbe 
court  in  rendering  Judgment  for  plaintiff  on 
what  Is  called  the  "motion  non  obstante 
veredicto."  Such  a  motion  can  only  be  sus- 
tained when  It  appears  from  the  record  that 
the  allegationa  in  the  answer  constitute  no 
defense  to  the  action.  2  Elliott,  Gen.  Prac. 
i  997;  Broom,  Comm.  (4th  Ed.)  •209;  2  Tldd. 
Prac.  920;  1  Wils.  65.  And  even  then  such 
a  Judgment  can  only  be  rendered  In  a  clear 
case  on  the  application  of  plaintiff  made 
after  the  verdict,  and  before  entry  of  Judg- 
ment on  tbe  verdict   1  Freem.  Judgm.  (4th 
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Ed.)  S  7.  Tidd,  In  staUng  the  dlBUnctlon  be- 
tween a  Judgment  non  obstante  veredicto 
and  a  repleader,  thus  defines  the  former: 
"Where  the  plea  la  good  In  form,  though  not 
in  fact,  or,  in  other  words.  If  It  contain  a 
defective  title  or  ground  of  defense,  by 
which  K  Is  apparent  to  the  court,  open  the 
defendant's  own  showing,  that,  in  any  way 
of  putting  It,  be  can  have  no  merits,  and  the 
issue  Joined  tlin-eou  be  found  for  him,  there, 
as  the  awarding  of  a  repleader  could  not 
uiend  the  case,  the  court,  for  the  sake  of  the 
plalntlfF,  will  at  once  give  Judgment  non  ob- 
stante veredicto:  but  where  the  defect  is  not 
so  much  In  the  title  as  In  the  manner  of  stat- 
ing it,  and  the  Issue  Joined  thereon  la  Imma- 
terial, so  that  the  court  know  not  for  whom 
to  give  Judgment— whether  for  the  plaintiff 
or  defendant,— there,  for  their  own  sake, 
they  will  award  a  repleader.  A  Judgment, 
therefore,  non  obstante  veredicto.  Is  always 
upon  the  merits,  and  never  granted  but  in  a 
very  clear  case."  2  Tldd,  Prac.  022;  Lough 
V.  Thornton,  17  Minn.  253  (Gil.  230);  Bel- 
lows V.  Shaimon,  2  Hill,  86;  Friendly  v.  Lee, 
M  Or.  202,  2&  Pac.  386.  In  this  case  the  ver- 
dict and  Judgmrat  thereon  were  rendered  on 
the  2l8t  day  of  January,  189S,  while  the  mo- 
tion for  Judgment  notwltlistanding  the  ver- 
dict was  not  filed  until  March  28,  1893.  In 
State  T.  Commercial  Bank  of  Manchester,  6 
Smedes  A  M.  218,  the  verdict  xmd  Judgment 
were  rendered  on  the  2lBt  of  November, 
1S45.  On  the  26th  of  the  same  month  the 
district  attorney  moved  to  set  aside  the  Judg- 
ment, and  for  judgment  non  obstante  vere- 
illcto,  whldi  was  overruled.  It  was  object- 
•-•d  that  the  motion  came  too  late  after  Judg- 
ment was  entered.  The  court  said  "that, 
like  a  motion  in  arrest  of  Judgment,  it  must 
precede  the  entry  of  Judgment;  it  being  too 
late  to  arrest  that  which  is  already  entei^d. 
This  objection  is  quite  technical,  and  yet  It 
in  In  strict  accordance  with  law.  The  objec- 
tion is  made,  and  there  seems  to  be  but  one 
rule  on  the  subject;  and  that  Is  that  such  a 
inotloD  must  be  made  immediately  after  the 
verdict,  and  before  a  Judgment  Is  rendered 
on  the  verdict."  Moreover,  when  the  mo- 
tion was  ruled  on  by  the  court,  and  jndg- 
luent  non  obstante  veredicto  rendered,  the 
verdict  had  been  set  aside,  so  that  it  could 
not  then  have  been  maintained  unless  It  be 
treated  as  a  motion  for  Judgment  trpon  the 
pleadings,  which,  under  our  system  of  prac- 
tice, may  be  made  at  any  time  after  the 
pleadings  are  made  np.  and  befwe  verdict, 
and  after  rertUct  set  aside.  The  motion  con- 
tained all  averments  neceasary  In  a  motion 
for  judgment  on  the  pleadings,  and  treating 
it  as  a  motion  for  that  purpose,  aa  we  think 
it  should  be,  the  question  arises  aa  to  the 
sufficiency  of  defendants*  answer;  and,  In 
passing  upon  this  question,  we  think  the 
same  nde  should  be  applied  as  In  the  case 
of  a  motion  non  obstante  reredlcta  But 
the  sufficiency  of  the  answer  must  be  deter- 
mined by  the  record,  and  not  1^  the  evi- 


dence. The  answer  admits  that  the  note 
was  delivered  to  one  R.  L.  Yeager.  as  there- 
inafter stated,  and  that  payments  were  made 
on  the  note  as  set  forth  In  the  petition.  It 
alleges  that  Yeager  was  plaintiff's  agent  and 
I  attorney,  and  that  the  note  was  delivered  to 
I  him  with  directions  not  to  deliver  It  to  plaln- 
I  tiff  until  Uigbtower's  signature  was  obtain- 
:  ed  thereto,  which  was  never  done.  It  will 
thus  be  seen  that  the  answer  not  only  ad- 
mits the  delivery  of  the  note.  In  express 
terms,  but  it  also  admits  the  payment  of  in- 
terest on  the  note  after  its  delivery,  which 
is  Inconsistent  with  the  contention  that  the 
note  was  never  delivered.  The  question 
then  is,  could  the  note  be  conditionally  de- 
I  llvered  bo  the  plaintiff,  or  to  her  agent,  Yea- 
ger, for  ber?  Massmann  v.  Holscher,  49  Mo. 
87,  was  a  suit  upon  two  promissory  notes. 
One  of  the  defendants  answered,  admitting 
.  the  signing  of  the  notes,  and  their  delivery 
,  to  plaintiff,  to  whom  they  were  payable,  and 
'  then  alleged,  among  other  tblngs,  that  he 
signed  and  delivered  the  notes  to  plaintiff 
under  an  agreement  and  verbal  understand- 
ing with  him  that  the  notes  should  be  signed 
by  one  Hase,  and,  if  not  so  signed,  that  they 
should  be  considered  as  Inoperative  and 
void.  Hase  never  signed  the  notes.  The 
court  held  (we  quote  from  syllabus):  "That 
a  promissory  note  may  be  delivered  to  a 
stranger,  to  be  held  by  him  as  an  escrow, 
to  take  effect  on  the  happening  of  a  future 
contingent  event  But  where  it  Is  held  by 
the  payee  the  doctrine  of  escrow  cannot 
arise,  and,  no  fraud  being  charged,  proof  of 
an  oral  agreement  by  which  the  note  was  to 
become  legally  binding,  not  from  its  delivery 
according  to  its  tenor,  but  on  the  happening 
of  a  certain  contingency.  Is  inadmissible. 
Such  testimony  varies  the  effect  of  a  writ- 
ten contract"  So  In  ^nsbaw  v.  Dutton, 
59  Mo.  138,  It  was  e^ressly  held  that  a  note 
given  upon  contlngwdes  not  expressed  up- 
on Its  face  was  no  valid  defense  to  the  note: 
that  it  could  not  be  j^ven  to  the  payee  as  an 
Mcrow;  that  sucb  dellverr  must  be  made  to 
a  third  person,  not  the  payee;  that  parol 
evidence  is  not  admisBlble  to  vary  the  mean- 
ing of  a  note.  This  case  was  before  this 
court  again  In  1878,  and  the  same  doctrine 
I  announced.  Henshaw  Dntton,  67  Mo- 
066.  The  same  question  was  before  thia 
court  In  Jones  t.  Bhaw,  67  Ho.  667;  and  tt 
was  again  held  that  a  note  cannot  be  treat- 
ed aa  an  escrow  after  having  been  delivered 
to  the  payee,  bnt,  In  order  to  have  that  ef- 
fect the  delivery  must  be  to  a  third  person. 
See,  also,  the  recent  case  of  Oarrey  v. 
Marks,  134  Mo.  1,  34  S.  W.  1108,  and  38  S.  W. 
7B.  The  same  rule  was  announced  In  Har- 
wood  V.  Brown,  23  Mo.  App.  68,  and  in 
Payne  t.  Irwin,  ^  Bfa  App.  403.  The  cases 
of  Carter  Mc(ninto<^,  29  Mo.  464.  and 
State  T.  Potter,  63  Mo.  212,  are  not  we 
think,  In  conflict  with  what  has  been  said. 
In  the  Carter  Case  the  note  was  obtained  by 
fraud,  and  It  was  held  that  aa  delivery  is 
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neeeaury  to  the  osoiplete  cxecntlon  of  a 
Vxomimarj  note,  If  the  payee  (rt>tm]ii  posae*- 
doa  of  ft  by  fraod  lie  cannot  malzLtaln  an 
action  tbereon,— a  nUtar  tlie  oorrectnesB  of 
irUeh  was  fnlly  recogaized  hi  Henafaav  t. 
Duttoa,  supra.  In  Bpeaklng  of  the  Carter 
Oaae  In  State  t.  Potter,  68  Mo.  212,  aU  that  Is 
said  is  that  that  case  "simply  declares  that 
ao  delivery  of  a  note  eccnm  vrhere  the  payee 
surreptitiously  obtains  posseaslon  thereof, 
and  that  he  cannot  matotafn  an  action  there- 
on." Tbtxe  la  bo  allegation  In  the  answer  In 
the  ease  In  baad  that  the  note  sued  on  was 
obtaioed  by  fraud;  hence  the  Carter  Oose 
snd  the  Potter  Case  have  no  bearing  upon 
this  ease.  The  petition  alleges  that  the  de- 
fendants made,  executed,  and  dellTered  the 
note  to  plaintiff,  aad  Its  drilrery  Is  admitted 
by  defendants  tn  tfach-  answer;  and,  what- 
ever the  law  may  be  dsewhcre  wUh  respect 
to  tbedeltveryof  such  an  instrumeot  in  escrow, 
It  le  weJJ  settled  In  this  state  that  It  cannot 
be  done  by  ddivery  to  the  obligee,  but  may 
be  to  a  third  party.  It  foUows  thai  the  sec- 
ond and  third  connta  of  defmdants*  answer 
set  up  BO  defense  to  ^aSntUTs  canse  of  ac- 
tion. 

In  iiie  ftrst  count  of  the  aurwer  It  Is  al- 
leged tiiat  plaintiff  i^uested,  atrtliorln»d« 
and  empowered  Ulgbtower  to  state  to  de- 
fendaata.  In  order  to  induce  them  to  become 
signers  of  the  original  note  for  |i8,500,  that 
she  would  take  It  up  when  due,  and  save 
thiem  faarmleas;  that.  In  pursuance  of  aald 
directions,  Hightower  made  the  statements 
to  them  as  directed  by  ber;  and  that,  rely- 
ing upon  said  statements,  they  were  induoed 
to,  and  did,  sign  said  note  as  the  securities 
of  Hightower.  These  allegations  are  denied 
by  plalntJfl  in  her  replication  to  the  answer. 
That  the  promise  to  save  defendants  harm- 
less was  simply  an  oral  promise  appears 
from  the  answer,  and  fs  undlsputable;  and 
that  such  a  promise  Is  within  the  statute  of 
frauds  (section  SIBB,  Rev.  St.  1889)  was  rul- 
ed by  this  court  In  Blaalg  t.  Brltton,  00 
Mo.  206.  While  that  case  Is  severely  criti- 
cised la  1  Seed,  St.  Frnuds,  |  144,  and  note 
V  to  that  section.  It  was  concurred  in  by  a  full 
beiurh;  and  its  correctness  has  never  been 
questioned  by  this  court,  in  so  far  as  we 
are  advised.  The  question  then  Is,  as  it  ap- 
pears upon  the  face  of  the  answer  that  the 
contract  was  merely  oral,  and  within  the 
statute,  was  It  necessary,  In  order  for  plain- 
tiff to  avail  herself  of  the  statute  of  frauds, 
that  she  should  pknd  it  specially,  or  was  It 
raised  by  the  general  denlaJ  In  the  r^Ilca- 
tion?  The  rule  seems  to  be  that  when  tbe 
contract  Is  denied  It  is  not  necessary  to  In- 
sist upon  the  statute  as  a  bar;  that  It  Is  as 
fully  raised  by  a  general  denial  as  by  special 
plea.  In  Wlldbabn  v.  Robldoux,  11  Mo.  600, 
it  was  said:  "Where  the  d^endant,  In  his 
answer,  denies  the  contract,  It  Is  not  neces- 
sary for  him  to  InslBt  upon  the  statute  as  a 
bar."  Hook  v.  Turner,  22  Mo.  33S.  So,  tt  has 
been  said,  It  Is  as  well  raised  genenl 


dental  "as  any  other  aaswer  could  raise  it" 
Wlswell  V.  Tefft,  8  Kan.  SfS;  Bllas,  F!.  SKt: 
Alien  T.  Richard,  83  Ho.  56;  Hacfcett  v. 
Watts  (M«.  Sop.)  40  8.  W.  118.  In  Springer 
V.  Klelnsorge,  83  Mo.  1S6,  in  passing  upon 
a  similar  question,  It  Is  said:  "On  such  state 
of  the  pleadings,  tbe  plaintiff,  as  said  by  Ry- 
land,  J.,  Hook  v.  Turner,  sopta,  'must 
produce  legal  evidence  of  the  existence  of 
the  agreement,  which  cannot  be  established 
by  parol  proof.'  This  logically  results  from 
the  general  denial  authorized  by  tbe  practice 
act  The  general  denial  puts  In  Issue  every 
fact  Included  within  the  allegations  of  the 
petition  which  the  plalntUf  must  prove  in 
ocdcf  to  a  recovery.  Northmp  v.  Insurance 
Oo^  47  Mo.  439-^.  In  the  actloB  of  re- 
plevin and  of  ejectment,  under  a  general  de- 
nial tbe  defendant  may  show  that  tbe  claim 
of  ^aintlff  is  fraudulent  and  bad,  and  thus 
avoid  tbe  plalntiff'a  tide.  Qreenway  v. 
Jamea,  34  Mo.  828;  Bobb  v.  Woodward,  42 
Mo.  4S8;  Mather  v.  Hntchlnson,  2S  Wis.  35. 
36:  Hayden  v.  Dunlap.  3  Bibb,  216.  The 
aoswer  In  this  case  coatalng,  llrst  a  gmeral 
deitlsl  of  the  allegalion  of  the  petition.  It  Is 
true,  it  pleads  other  matters  of  fecial  de- 
tense,  but  the  new  matter  Is  In  m  wise  fa~ 
conslsteiit  in  contemplation  of  tbe  practice 
aet,  with  the  general  denial.  They  can  well 
exist  togethw  In  point  of  fact  and  law.  Xel- 
ton  V.  Brodhack.  44  Mo.  59a  This  construc- 
tion of  the  pleading  in  this  case  la  in  no  wise 
In  conflifl  with  the  cnaes  of  Gardner  v.  Ann- 
strong.  81  Mo.  535;  Babenhl  v.  Lack,  SS  Mo. 
316;  and  Graff  v.  Foster,  67  Mo.  512.  • 
In  tiie  first  case  cited  the  court  dmpty  holds 
that  the  petldon  was  not  demurrable  for 
failure  to  recite  that  the  contract  was  In 
writing.  I^at  was  matter  of  defense  to  be 
raised  by  the  answer.  It  does  not  say  that 
the  question  would  not  be  well  raised,  under 
our  present  practice  act,  by  the  general  Is- 
sue. So  In  tbe  case  In  35  Mo.  tbe  answer  ad- 
mitted the  Indebtedness  wltlioot  plesdius 
the  statute.  And  In  Graff  v.  Foster  an  ex- 
amination will  show  that  the  answer  did 
not  deny  the  contract,  but  mei'ely  put  in  is- 
sue the  Indebtedness.  To  deny  the  indebted- 
ness is  no  denial  of  the  existence  of  tbe  eon- 
tract  ont  of  which  the  petition  avers  the 
Indebtedness  arose.  Bngler  v.  Bate,  IB  Mo. 
543."  Tbe  elTect  of  tbe  denial  by  pLiintiff,  in 
ber  replication  to  defendants*  answer,  of  all 
allegatlona  therein,  except  as  to  the  facts  al- 
teged  in  tbe  petition,  was  to  deny  that  she 
ever  promised  defendants,  or  agreed  with 
them,  that  If  t^y  would  become  the  aore- 
tiea  of  Hightower,  she  woidd  save  them 
harmless;  and  as  the  alleged  contract  was 
merely  oral,  as  shown  by  the  answer,  tbe 
plea  of  the  statute  was  ss  wdl  raised  by  tbe 
denial  as  tt  would  have  been  by  special  plea. 
The  contract  If  made,  was  clearly  within 
the  statute  of  frauds,  and  no  bar  to  plain- 
tiff's action. 

Upon  tbe  facts  disclosed  by  tiie  recordt  in- 
struction  numbered  8  asked   by  idalntlff 
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pmcBted  to  tbe  pay  tiw  question  of  ntl- 
flcBtlm,  which  mu  taM  hy  the  plewdlim 
and  which  tb«  orldenee  tended  to  prore; 
bbA  In  Its  refusal  orror  was  committed  which 
Justified  the  court  tn  setting  aside  tbe  -verdict 
As  it  Is  manifest  from  the  record  that  defmd- 
ants  haro  no  defense  whldi  conld  be  miute 
aTunable  rereading,  the  judgment  Is  af- 
flrmed. 

AU  coneur,  except  BABCLAT,  C.  J.,  and 
HACFARLANB.  J..  -Who  dissent 

BAHCIAY,  C.  J.  (dissenting).  When  this 
canae  was  in  the  First  dlTlskm,  an  ophilon 
was  filed  (W  8.  W.  tTl)  wbMi  expresses  our 
Idea  of  the  oas&  In  view  of  die  fUl  state- 
ment- of  faets  In  the  leameA  epUUoa  of  tbe 
Dtojorltr  (tf  the  court  in  banc;  some  parts  of 
the  dlTMoaal' opinion  need  not  now  be  re- 
peated. 

1.  A  nuuAer  of  mfnor  potnta  In  regard  to 
the  prooedUK  in  tbe  drealt  eonrt  hare  been 
raised.  We  staaB  not  touch  upon  them  aB, 
bat  disease  only  those  -wbldi  seem  to  be 
anally  material.  As  pUotUF  had  poaseaslon 
of  the  note,  and  filed  It  the  burden  of  proof 
at  the  trial  was  upon  defendanta  to  establish 
some  one  M  their  defenses.  Though  the 
Gods  of  Proeednre  makes  no  mwitlon  of  a 
motion  for  Judgment  notwithstanding  the 
Tordlet  yet  It  obrlonsly  mai  be  resorted  to 
on  a  proper  oecaaion.  If  neither  the  de- 
fendants* ertdence  at  the  Mal»  nor  their 
Readings,  disctosed  any  defense  to  tiie  cause 
of  action  atated  by  pMntW,  tt  vould  not 
serve  the  ends  of  Justice  to  grant  a  new  trial; 
Uiere  being  really  nothing  to  try.  according 
to  the  final  opinion  of  tbe  trial  Judge.  In 
that  erent  the  court  might  properly  give  Ita 
Ttew  at  tbe  esse  on  a  motion  sneh  as  that  plaln- 
tur  filed  (walTlng  now  tbe  question  whether 
or  not  it  was  oifered  In  doe  season).  Hie  fil- 
ing occurred  mora  than  fonr  days  after  tbe 
verdict  and  the  motloa  Is  attacked  on  that 
account.  Bnt  ea  we  consider  It  untenable 
on  Us  merits,  we  forbear  ruling  on  the  ques- 
tion of  ito  tlmdlness.  We  ateo  consider  it 
immatorlal  to  decide  whether  a  motion  for 
Judgmrat  notwithstanding  tbe  Terdlct  Is 
aTaOable  where  a  good  aflrmatiTe  defense 
sppears  In  the  answer,  bat  Is  not  supported 
1^  evidence  tending  to  discharge  the  burdoi 
of  proof  as  to  fliat  defense.  We  entertain 
no  doubt  that  the  testimony  offered  by  de- 
fendanto  tended  to  prove  at  least  one  of 
the  def^tases  set  up  In  thehf  answer.  But 
aa  we  hold  tdut  the  Judgment  should  be  re- 
versed for  a  new  trial,  we  prefer  to  refrain 
from  any  comment  on  the  probative  ^ect 
or  weight  of  the  evidence,  further  than  the 
general  stetement  Just  made. 

2.  The  Important  and  decisive  question  In 
the  case,  raised  by  the  answer,  Is  wheth«- 
Ita  allegattoaa  avoid  the  prima  fade  show- 
ing of  the  petition.  The  gist  of  tbe  plaln- 
UfTs  contention  Is  that  the  answer  admlte 


the  d^lvery  of  the  note,  and  that  the  flaeta 
allied  in  connection  therewith  are  les^y 
tnsuffltdeut  to  avoid  the  liability  created  by 
the  dtf  Ivery.  The  defendanta  rep^  that  con- 
tention with  Tlgor,  and  the  dlacnsslon  whlcA 
that  Issue  has  elMted  has  been  both  enter- 
taining and  usefnl  to  the  court  It  will  be 
noticed  ttat  the  answer  does  not  preclse9y 
admit  an  absolute  ddlvery.  Xt  states  that 
the  note  "was  delivered  to  ^alntltt  by  one 
R.  L.  Yeager,  as  hereinafter  set  forth."  Tbe 
Bnsw«r  then  proceeds  to  set  forth  a  condi- 
tloaial  delivery  to  Mr.  Yeager,  and  a  falhnre 
of  tbe  condition,  the  facta  ot  which  are  fully 
glvw.  To  simplify  the  case  as  now  pre- 
sented, we  Shan  assume  that  the  conditional 
deilveiy  was  made  to  plaintlff'B  agent  (or. 
In  effect  to  plaintiff  herself),  though  there 
Is  some  question  as  to  whether  the  facta 
should  be  00  Intenweted.  We  ctmslder  that 
view  of  them,  however,  most  favorable  to 
plaintiff,  and  we  wHl  endeavor  to  apply  up- 
on that  gnnndwoik  the  rule  of  law  which 
we  think  eontnris  this  branch  of  the  ease. 
PfalntMrs  leaned  oooned  argue  that  no 
condition  oould  be  oonaeeted  with  the  Mlw- 
ery  of  the  paper  to  plaintiff's  attorney.  Iliey 
assert  that  a  note  cannot  be  condttlonally 
I  delivered  to  ^e  payee,  or  to  the  payee's 
'  ag«it  The  prindi^es  which  govern  that 
subject  are  hy  no  means  universally  settled. 
On  the  contrary,  we  find,  not  onl^  conflletli^ 
opinions  thereon  In  other  states,  but  a  want 
of  harmony  In  the  decisions  In  Ulaaonri. 
The  proposition  contended  for  by  plaintiff 
finds  Bi^port  in  ridings  (or  at  least  remarks) 
hi  Uassmaon  v.  Uolscber  (1871)  4»  Uo.  tiT; 
1  Hentiiaw  v.  Dutton  (1875)  69  Ho.  188.  and 
(187^  er  Mo.  fifiO;  and  Jones  r.  SHiaw,  Id. 
067.  While  in  Carter  v.  HcCllntock  (1800) 
19  Mo.  464,  It  was  distinctly  held  that  mere 
manual  delivery  of  a  note  to  the  payee  ere* 
ated  no  liability,  where  the  intent  to  deliver 
was  wanting.  In  that  case  the  doctrino 
that  a  delivery  of  such  paper  znay  be  condi- 
tional Is  conceded  and  acted  upon.  That 
decision  was  iHted  in  State  v.  Potter  (187^ 
68  Mo.  212.— a  case  which  ai>pears  to  assume 
the  correctness  of  the  proposition  that  de- 
nvery  of  a  document  may  be  conditional  as 
between  immediate  parties.  That  Judg- 
ment however,  asserts  that  the  condition 
does  not  bind  third  persons  who,  without 
notice,  acquire  righta  under  the  document 
delivered  in  violation  of  the  condition,  In 
such  circumstances  as  that  case  describes. 
That  ruling  has  been  often  approved  In  sub- 
sequent cases,  and  Is  a  leading  one  on  the 
topic  which  It  treats.  The  analc^  afford- 
ed by  the  Missouri  rulings  on  conditional  de- 
livery of  chattels  (before  the  enactment  of 
section  5160.  Rev.  St  18S0)  tends  to  sustain 
the  doctrine  announced  in  Garter  v.  McClln- 
tock  (1800)  29  Mo.  464,  as  to  controversies 
between  contiguous  parties  to  notes.  See 
Dannefelser  v.  Welgel  aSSS)  27  Mo.  46; 
Llttie  V.  rage  CL90d)  44  Mo.  412;  Oestor  v. 
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Smingtou  a893)  116  Mo.  247,  21  S.  W.  820. 
The  principle  of  the  Carter  CaBc  was  also 
recognized  In  State  t.  Sandusky  (1870)  46 
Mo.  377,  followed  by  the  Second  division  In 
Gay  T.  Murphy  (1896)  134  Mo.  98,  34  S.  W. 
1093.  Defendants'  answer  asserts  that  the 
note  was  to  be  signed  by  Mr.  Higbtower  be- 
fore final  delivery,  and  that  Mr.  Yeager  had 
full  notice  of  that  fact  on  receiving  the  pa- 
per as  custodian.  The  trne  question  In  such 
eases  Is  as  tio  the  Intent  of  the  parties  touch- 
ing the  delivery.  If  the  Instrument,  though 
complete  In  form,  is  Incomplete  In  fact,  for 
want  of  a  further  signature  to  be  given  It, 
and  in  that  state  (pending  the  last  signature) 
It  is  placed  in  possession  of  the  payee  (hav> 
Ing  full  knowledge  of  its  Incompleteness), 
with  the  mutual  understanding  that  the 
missing  signature  is  to  be  added  before  the 
note  Is  to  be  regarded  as  delivered,  the  payee 
cannot  afterwards  treat  it  as  delivered, 
without  more,  even  at  law,  and  stIU  less  in 
equity.  Jordan  v.  Loftln  (1848)  13  Ala.  547. 
To  treat  It  as  delivered  in  Its  Incomplete  con- 
dition would  be  a  fraud  of  the  slmpleet  and 
most  obvious  character.  This  proposition 
does  not  Infringe  upon  the  valuable  and  gen- 
eral rule  that  protects  writings  from  change 
by  oral  evidence.  It  Is  not  even  an  excep- 
tion to  that  rule.  Until  delivery  Is  complete, 
the  writing  does  not  become  operative  as  a 
contract-  between  the  parties.  Rogers  v. 
Carey  (1871)  47  Mo.  232.  Bare  possession 
of  a  document  cannot  be  made  a  substitute 
for  its  delivery,  which  involves  the  expres- 
sion (In  some  form)  of  an'  executed  purpose 
to  deliver.  Huey  v.  Huey  (1877)  65  Mo.  680; 
Scott  V.  Scott  (1888)  95  Mo.  300,  8  S.  W.  161. 
We  are  writing  only  of  a  case  In  which  the 
Issue  arises  between  the  Immediate  parties 
to  such  a  transaction.  That  Is  the  case  In 
hand.  We  shall  try  to  confine  our  comments 
within  the  field  of  legal  view  afforded  by  Its 
record.  Possession  of  a  note  by  the  payee 
may,  unexplained,  be  competent  evidence  of 
its  delivery.  But  the  normal  inference  from 
such  possession  may  be  counteracted  by 
proof  that  no  delivery  was  intended  in  ad- 
vance of  some  event  which  has  not  happen- 
ed. Proof  of  such  a  state  of  facts  does  not 
contradict  the  instrument.  It  only  shows 
that  the  last  act  necessary  to  give  It  life  as 
a  contract  has  not  taken  place.  The  paper 
remains  but  a  paper  while  the  Intent  essen- 
tial tu  put  legal  vigor  into  its  form  Is  want- 
ing. It  is  not  needful  to  inquire  whether 
possession  of  a  note  by  the  payee  pending 
another  signature  (as  alleged  in  the  answer) 
constitutes  a  holding  In  escrow.  The  classi- 
fication of  the  act  Is  unimportant,  as  com- 
pared with  Its  legal  substance.  Whatever 
name  the  act  may  bear  cannot  change  the 
prlndples  regulating  Its  effect  We  prefer 
at  this  time  to  avoid  any  attempt  to  define 
an  "escrow."  It  appears  to  us  that  facts 
are  slated  In  the  answer  which  amount  to 
a  defense  to  the  note  in  suit,  for  want  of  a 


full  and  legal  delivery  of  It  We  forbear 
any  further  discussion  of  the  subject,  In 
view  of  the  thorough  treatment  it  has  re- 
cently had  In  the  supreme  court  of  the  Unit- 
ed States,  In  a  learned  Judgment,  which  we 
fully  accept.  Burke  v.  Dulaney  (18&4)  153 
U.  S.  234,  14  Sup.  Ct  816,  Since  approved  In 
Mlchels  V.  Olmatead  a895)  157  U.  S.  198,  ir> 
Sup.  Ct.  580.  In  addition  to  the  valuable 
precedents  cited  In  the  Burke  decision,  we 
refer  to  a  few  others  having  a  tendency  to 
support  the  result  we  announce:  Bell  t.  In- 
gestre  (1M8)  12  Adol.  &.  E.  (N.  S.)  317;  Sweet 
V.  Stevens  (1863)  7  R.  I.  875;  Mlchels  v. 
Olmstead  a882)  14  Fed.  219;  Westman  v. 
Krumweide  (1883)  30  Minn.  313,  16  N.  W. 
265:  Bank  v.-  Luckow  (1887)  37  Minn.  542, 
35  N.  W.  434;  Bank  v.  Bomman  iXSSS)  124 
111.  200,  16  N.  E.  210.  The  ruling  in  Burke 
V.  Dulaney  lif  sustained  by  'the  following 
standard  text-books,  besides  those  cited  in 
that  case:  2  Am.  &  EJog.  Bnc.  Law  (1st  Ed.) 
p.  343;  Browne,  Par.  Bv.  (1st  Ed.)  {  68; 
Byles;  BUls  (13th  Ed.)  noS;  1  Greenl.  Bv. 
(15tb  Ed.)  §  284;  Leake,  Cent  (1st  Ed.)  p.  187: 
Story,  Notes  (Thomdlke's  7th  Ed.)  p.  67,  note; 
TayL  Ev.  (8th  Ed.)  $  1037;  Tied.  Com.  Pa- 
per (iBt  Ed.)  }  S4d.  Whatever  is  said  or  hiU- 
mated  to  the  contrary  in  the  Massmann.  Hen- 
Shaw,  and  Jones  Cases  should  not  be  r^^arded 
as  any  longer  authoritative. 

8.  Plaintiff  Insists  that  the  first  defense  hi 
the  answer  Is  liiBufilcient,  because  the  statute 
of  frauds  defeats  It.  Whether  that  statute,  If 
available  to  plaintiff,  would  have  that  effect, 
is  a  proposition  wc  do  not  take  up.  It  Is  In- 
volved in  some  doubt,  as  the  discussion  In  a 
modem  text-book  Indicates.  Reed,  St  Frauds 
(Ist  Ed.)  8  144.  But  It  plainly  appears  front 
the  answer  hi  this  case  that  the  agreement  on 
which  the  statute  Is  supposed  to  bear  was 
oral,  and  the  statute  Is  not  set  up  In  the  reply 
as  a  defense  to  It  Hence  ttiat  statute  cannot 
be  resorted  to  as  a  barrier  to  prevent  the  en- 
forcement of  the  promise.  Gardner  v.  Ann- 
strong  (18C2)  31  Mo.  635:  Gordon  t.  Madden 
(1884)  82  Mo.  193. 

4.  But  the  order  granting  a  new  trial  to 
plaintiff  was  plainly  right.  The  plaintiff's 
eighth  refused  request  for  an  Instruction  prop- 
erly submitted  the  Issue  of  a  ratification  of 
the  alleged  unauthorized  delivery  of  tbe  note 
In  the  form  it  now  has.  We  do  not  see  that 
the  refusal  of  that  Inatructlon  was  harmless, 
and  are  hence  bound  to  assume  that  the  trial 
court  regarded  It  as  prejudicial  to  plaintiff, 
since  the  verdict  was  set  aside  on '  that  ac- 
count. Rev.  St  1888,  9i  2240,  2100;  Bunyao 
V.  Railway  Co.  (1885)  127  Mo.  12,  29  S.  W.  842. 
Notwithstanding  the  fact  that  the  note  may 
tiave  been  Invalid  between  the  first  partlea,  for 
want  of  delivery  without  tbe  signature  of 
H^htower,  it  was  competent  for  those  who 
did  sign  it  to  make  the  delivery  their  own  by 
duly  ratifying  It  as  they  might  have  made 
the  delivery  imcondltlonal  In  the  first  place. 
Leaf  T.  GlbbB  (18S0)  4  Gar.  &  P.  466;  Perry 
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T.  Patterson  (1844)  S  Humph.  1S3;  Bobbins  t. 
Phillips  (1S78)  68  Mo.  100.  We  tblnfe  the 
Judgment  should  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  We  respectful^  dis- 
sent from  any  other  Judgment  hare. 

MACFARLAMB,  J..  Joins  In  this  opinion. 


STATE  T.  KNOCK. 

(Supreme  Court  of  Missouri,  Dirision  No.  2. 
Feb.  1.  1898.) 

USBAOCHtHO  FlM ALE— INDICTHRNT— Eti  DHK OS. 

1.  A  count  Is  not  double,  ereo  if  it  charges 
two  offenses,  where  it  chafes  but  one  of  them 
suffidenttr. 

2.  Abandonment  of  the  first  count  of  an  Indict- 
ment, in  which  oath  of  grand  Jurors  is  recited, 
does  not  prereut  reference  to  It  in  the  second 
count,  thus:  "And  the  said  ^nd  jurors  afore- 
said, on  their  oath  aforesaid,  do  further  say." 

3.  Though  one  use  force,  he  may  be  convicted 
ander  Act  April  8,  1895,  i  1,  declaring  a  pun- 
ishment for  any  person  over  16  who  shall  have 
carnal  knowledge  of  any  nnmarried  female,  of 
previous  chaste  character,  between  the  ages  of 
14  and  la 

4.  Evidence  against  the  character  of  the  fe- 
male, on  prosecution  for  having  carnal  knowl- 
edge of  a  female  between  the  ages  of  14  and  10, 
"of  previous  chaste  character'*  (Act  April  8, 
189&,  i  1),  Is  not  admissible,  it  not  being  shown 
to  have  reference  to  time  before  defendant  de- 
bauched her. 

5.  Letter  of  mother  of  prosecutrix  to  defend- 
ant, offering  to  hush  un  the  matter  for  a  consid- 
eration, is  res  inter  alios,  and  not  admissible  on 
bis  triaL 

Appeal  teom  criminal  eonrt,  Jackson  connty; 
John  W.  Wofford,  Judge. 

James  H.  Knodc  appeals  from  a  conviction. 
Affirmed. 

Kagy  &  Bremermaun,  for  appellnnt.  Ed- 
ward C.  Crow,  Atty.  Gen.,  and  Sam.  B.  Jef-" 
fries,  Asst  Atty.  Gen.,  for  the  State. 

SHERWOOD,  J.  The  legal  basis  of  this 
prosecution  is  the  following  statute: 

"Section  1.  If  any  person  over  the  age  of  six- 
teen years  shall  have  carnal  knowledge  of  any 
unmarried  female,  of  previously  chaste  char- 
acter, between  the  ages  of  fourteen  and  elght- 
e^  years  of  age,  he  shall  be  deemed  guilty 
of  a  felony,  and  upon  conviction  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  for 
a  term  of  two  years,  or  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  or  by  imprisonment  In  the 
county  Jail  not  less  than  one  month  or  more 
than  six  months,  or  by  both  such  fine  and  Im- 
prisonment, In  the  discretion  of  the  court  Ap- 
proved AprU  a  3805."    Laws  1805.  p.  149. 

The  basis  of  fact  is  furnished  by  the  state- 
ment of  the  attorney  general  (which,  on  com- 
parison with  the  record,  is  found  to  be  cor- 
rect, and  therefore  adopted),  to  wit: 

The  prosecuting  witness.  Katie  Lee  Holmes, 
lived  with  her  parents  at  Jerseyvllie,  In  the 
state  of  Illinois.  She  was  bom  on  the  15tb 
day  of  May,  1879»  and  was  therefore  16  years 


of  age  at  the  time  the  offense  was  committed 
upon  her.  In  the  later  part  of  the  autumn 
of  1801  she  visited  her  uncle,  the  defendant, 
James  Knock,  In  Kansas  City,  Jackson  coun- 
ty. Mo.  She  BgalQ  visited  him  and  his  fam- 
ily in  the  same  city,  during  tne  months  of  Oc- 
tober, November,  and  December,  1896.  It  was 
while  she  was  upon  this  last  visit  that  the 
crime  was  committed.  Defendant  lived  with  his 
wife  in  a  two-story  store  Dulldlng,  on  the  cor- 
ner of  Thirtieth  and  Wyandotte  streets,  In  Kan- 
sas City.  On  the  night  of  the  7th  of  October 
of  the  year  In  question,  the  defendant's  wife 
left  home  to  visit  her  sister  In  Jerseyvllie,  111. 
Defendant  and  the  prosecuting  witness)  went 
with  her  to  the  railroad  station,  and,  after  the 
train  had  departed,  returned  to  his  home,  ar- 
riving there  about  0  o'clock  p.  m.  About  10 
o'clock  Miss  Holmes  retired,  occupying  the 
same  room  she  was  accustomed  to  occupy 
when  her  aunt  was  at  home.  There  was  no 
other  person  in  the  house  save  defendant. 
The  defendant  occupied  a  room  separate  and 
apart  from  that  in  which  Miss  Holmes  slept. 
The  sleeping  apartments  to  which  they  bad. 
respectively,  retired  were  on  the  second  floor 
of  the  building.  After  the  young  lady  had 
gone  to  sleep  she  was  aroused  by  the  pres- 
ence of  the  defendant,  who  was  attempting  to 
get  on  top  of  her.  He  grabbed  her  hands,  and 
held  them  over  her  mouth,  to  prevent  her 
screaming.  With  his  knees  he  forced  her 
legs  apart,  and  had  sexual  intercourse  \sith 
her.  Again,  on  Tbanksglvli^  Day,  In  Novem- 
ber, 1805,  defendant  had  killed  a  turkey,  and 
the  blood  had  "splashed"  all  over  the  young 
woman's  dress.  She  went  upstairs  for  the 
purpose  of  changing  her  clothing,  and  while 
there  commenced  combing  her  hair.  Defend- 
ant entered  the  room  where  she  was,  and  told 
her  if  she  screamed  he  would  kill  her.  His 
wife  was  downstairs  getting  dinner.  He  push- 
ed her  over  on  the  bed,  pulled  up  her  cloth- 
ing, and,  usli^  his  knees  to  separate  her  legs 
as  before,  had  sexual  intercourse  with  her. 
She  suffered  great  pain,  and  became  very 
sick.  After  defendant  had  accomplished  his 
purpose,  he  told  her  to  "hurry  up,  and  go 
downstairs. '  On  the  morning  of  the  7th  day 
of  December.  1806,  defendant  went  into  the 
room  hi  which  she  was  sleeping,  and  again 
had  sexual  Intercourse  wi'h  her,  under  sim- 
liar  circumstances,  and  In  about  the  same 
manner  as  the  flrat  time.  The  act  was  re- 
peated on  the  morning  of  the  14tb  and  2l8t 
days  of  December,  1895.  Upon  each  occur- 
rence he  cautioned  her  to  say  nothing  about 
It,  threatening,  and  telling  her  It  would  go  as 
hard  with  one  as  the  other.  He  also  told 
her  that  If  she  told  any  one  be  would  tell 
that  she  was  of  bad  character.  She  fre- 
quently told  him  she  was  going  home,  but  he 
would  not  agree  to  It,  and,  as  she  was  with- 
out any  money,  she  could  not  leave.  How- 
ever, after  the  last  Intercourse  was  had,  she 
wrote  to  her  mother  for  money  to  return 
home,  and  on  the  30th  day  of  December  left 
the  residence  of  the  defendant  toe  Jerseyvllie, 
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ni.  Am  a.  resnlt  of  the  ertmlnal  auinectton  by 
defendant  with  the  proaecatlnf  witness  she 
became  pregnant,  and  on  the  18th  day  of  Au- 
gust, isee,  at  Pacific.  Ho.,  e^Te  birth  to  a 
male  child.  The  proseeutlnff  witness  stated 
that  she  had  never  been  married;  that  she 
had  never  had  Intercourse  with  any  person 
other  than  defendant;  and  that  be  was  the 
father  of  the  dilld  bom  to  her  at  Paclflc,  Mo. 
Evidence  was  also  Introduced  showing  that 
the  prosecntrlx  was  possessed  of  aa  nntar- 
nlahed  dutracter  lor  chastity  and  virtue  In  Jer- 
seyvllle,  111.  It  was  attempted  to  besmirch 
her  character  as  to  the  bri^  period  she  stopped 
in  Kansas  City,  bat,  If  such  evidence  were 
true.  It  does  not  appear  when  such  reputstlon 
was  acqulted,— whether  before  or  after  the 
perpetration  of  the  crime  with  whidi  defend- 
ant Is  charged.  Defendant  denied  the  perpe- 
tration of  the  offense.  But  It  was  testified  to 
that  he  had  asked  a  qitestion  which  Indicated 
an  anxiety  on  his  part  \f^tber  anything  could 
be  done  with  a  man  for  committing  fornica- 
tion with  a  gtri  who  was  under  the  age  of  18 
years,  where  there  was  nc  other  testimony  but 
the  glrTs  against  him.  Being  tried,  deifend- 
ant  was  ftmnd  guilty,  and  his  punishment  as- 
sessed at  two  years  In  the  penitentiary. 

The  Indictment  Is  In  usual  and  approved 
form  (State  v.  Burries,  126  Mo.  565,  2»  S.  W. 
812),  and  consists  of  two  counts,  the  second 
of  which  is  as  follows*  "And  the  grand  Ju- 
rors aforesaid,  on  their  oaOi  aforesaid,  do  far- 
ther ray  and  present  that  James  H.  Knock,- 
late  of  the  county  aforesaid,  on  the  30th  day  of 
Xovember,  1895,  at  the  county  of  Jacfcaon,  state 
aforesaid,  in  and  upon  one  Kade  Lee  Holmes, 
unlawfully  and  feloniously  did  malce  an  as- 
sault, and  her,  the  said  Katie  Lee  Holmes, 
then  and  there  unlawfully  and  feloniously  did 
carnally  know  and  abuse,  he,  the  said  James 
H.  Knock,  being  then  and  there  a  person  ov«r 
the  age  of  16  years,  and  she,  the  said  Katie 
Lee  Holmes,  being  then  and  there  an  unmar- 
ried female  of  previously  chaste  character,  be- 
tween the  ages  of  14  and  18  years  of  age,  to 
wit,  of  the  age  of  16  years,  against  the  peace 
and  dignity  of  the  state.  Frank  M.  Lowe, 
Prosecuting  Attorney."  On  the  latter  count 
the  state  elected  to  proceed.  This  count  does 
-not  charge  two  crimes,  nor  have  any  tendency 
In  that  direction.  Besides,  even  If  a  count 
does  charge  two  offenses,  yet  charges  but  one 
of  them  snfflclently,  it  is  not  double.  1  Bteh. 
Xew  Cr.  Proc.  $S  440,  480.  Consequently  no 
error  occurred  In  overruling  defendant's  de- 
murrer to  this  count,  based  on  the  ground  of 
duplicity. 

2.  Equally  untenable  is  the  assertion  that, 
because  the  first  count  had  been  abandoned, 
therefore  the  oath  recited  in  the  flrst  could 
not  be  referred  to  in  the  manner  as  done  In 
the  second  one.  A  defective  count  may  be 
thus  referred  to  (State  v.  Wagner,  118  Mo., 
loc.  cit.  629,  2i  S.  W.  219,  and  cases  cited); 
and  certainly  a  good  count,  on  which  the 
state  has  declined  to  proceed  to  trial,  may 
be  equally  aa  useful  as  a  matter  of  refer- 


ence. The  same  mle  prtTalto  her*  aa  when 
a  repealed  or  expired  statute  is  consulted  in 
order  to  determine  the  meaning  of  a  atmtnte 
In  fnU  life.  Buth.  St.  Const  f  288. 
3.  The  Instructions  given  on  behalf  of  the 
1  state  are  as  follows:  "(1)  The  court  Instructs 
the  Jury  that  if  yon  shall  find  from  t)u  evi- 
dence that  at  the  county  of  Jackson  and 
state  of  Missouri,  at*any  time  within  three 
years  next  before  the  30th  day  of  January. 
1897,  the  defendant  did  feloniously  assault 
and  carnally  know  the  witness  Katie  Lee 
Holmes,  and  that  the  said  Katie  Lee  Holmes 
at  the  time  of  said  assault  is  charged  to 
have  been  made  was  over  the  age  of  four- 
teen years,  and  under  the  ace  of  eighteen 
years,  and  tfiat  the  saM  Katie  Lee  Holmes 
was  at  the  time  an  unmarried  female  of  pre- 
vious (^laste  <diaracter,  and  that  the  defeod- 
ant  was  at  the  time  over  the  age  of  sixteen, 
you  will  find  the  defendant  guilty,  and  as- 
sess his  punishment  at  Impriaonoient  in  the 
penitentiary  for  a  term  of  two  years,  or  by 
imprisonment  in  the  county  }all  for  a  term 
not  less  than  one  month  and  not  more  than 
six  months,  or  by  a  fine  of  not  less  than 
one  hundred  dollars  and  no  more  tlian  five 
hundred  dollars,  or  by  both  such  fine  and 
imprisonment.  'Feloniously'  means  wicked- 
ly, and  against  the  admonition  of  the  lav. 
(2)  Bexual  Intercourse  with  an  unmarried  fe- 
male of  previous  chaste  character,  who  la 
between  the  ages  of  fourteen  and  eighteen 
years,  la  a  violation  of  the  law,  wltJi  or  witb- 
out  her  consent.  (3)  The  Jury  are  the  sole 
Judges  of  the  eredlbUity  of  the  witnesses, 
and  of  the  weight  and  value  to  be  given  to 
their  teatlmony.  In  determloJug  as  to  the 
credit  you  will  give  to  a  witness,  and  the 
weight  and  value  you  will  attach  to  a  wit- 
ness' testimony,  you  should  take  into  con- 
sideration the  conduct  and  appenrance  of 
the  witness  upon  the  stand;  the  interest  of 
the  witness.  If  any,  in  the  result  of  the  trial; 
the  motives  of  the  witness  in  testifying;  the 
witness'  relation  to  or  feeling  for  or  against 
the  defendant  or  the  alleged  injured  party; 
the  probability  or  tmprobsbfllty  of  the  wit- 
ness' statements;  the  opportunity  the  wit- 
ness had  to  observe  and  to  be  Informed  as 
to  matters  respecting  which  such  witness 
gives  testimony;  and  the  indlnatton  of  the 
witness  to  speak  truthfully  or  oth«w1se  aa 
to  matters  within  the  knowledge  of  such 
witness.  All  of  those  matters  being  taken 
Into  account,  with  all  the  other  facts  and  cir- 
cumstances given  In  evidence,  It  is  yotir 
province  to  give  to  each  witness  such  credit, 
and  the  testimony  of  each  witness  such  valve 
and  weight,  as  you  deem  proper.  If,  upon 
a  consideration  of  all  the  evidence,  yon  con- 
clude that  any  witness  has  sworn  willfully 
false  as  to  any  material  matter  Involved  In 
the  trial,  yon  may  reject  or  treat  as  untrue 
the  whole  or  any  part  of  such  witness"  tes- 
timony. (4)  The  court  instructs  the  Jury 
that  tho  law  presumes  the  Innocence,  and 
not  the  guOt,  of  the  defendant  and  this  pre- 
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muqitlon  (tf  limocaDca  attonda  tha  defandant 
throogbont  tbe  trial,  and  at  the  end  eatttlaB 
tbe  defendant  to  an  acquittal,  nnleas  the  evl- 
4Mee  In  the  caae,  when  taken  as  a  whole, 
aatteflea  you  of  d^endant* a  vidlt  beyond  a 
reasonable  donbt,  aa  deflned  In  theae  instmc- 
tlona.  (S)  The  eoart  Invtrncts  tbe  Jury  tbat 
before  yon  can  convict  the  defendant  yon 
moat  be  aatlafled  of  bis  eollt  b^Mid  a  rear 
aonaltte  donbt.  Socb  donbt,  to  authorlae  an 
acqnlttal  upon  reaaonaUe  donbt  alone,  innat 
be  a  anbetantlal  donbt  of  tbe  defendaat'a 
ffUllt,  wtth  a  view  to  all  the  evidence  In  tbe 
eaae,  and  not  a  m«re  poasibUlty  of  tbe  de* 
fendant'a  Innocence.  «0  The  court  inatructa 
the  fmy  tbat  the  defendant  la  a  competent 
witness  In  the  case,  and  yon  muat  eonsldw 
kte  teatlmony  in  arrtvinir  at  your  Terdlet; 
bnt.  In  determining  what  weight  and  credi- 
bility yon  wUl  give  to  his  teatlmony  In  mak- 
ing np  jom  verdict,  you  may  take  Into  con- 
sideration, as  afreet  Ing  his  credibility,  bis 
iBteicst  ta  tbe  reanlt  of  the  case,  and  tbat  be 
la  the  accused  party  on  trial,  testifying  In 
bis  own  behalf.  {T)  In  determining  aa  to 
the  gout  or  Innocence  of  the  defendant  yon 
Aould  take  Into  accomit  tbe  teattmoay  In 
relation  to  bis  cbaracter  as  a  moral  man. 
and  yon  abonld  glre  to  sncb  testimony  sncta 
weight  as  yon  deem  pn^er;  bnt  It,  from  all 
the  erldenee  before  yon,  are  aatisOed  be- 
yond a  reasonable  donbt,  aa  deflned  In  tbene 
Instmctlona,  tbat  the  defendant  la  gnllty, 
llien  bis  prevlons  good  .charaatsr,  If  abown, 
cannot  Justify,  exenae,  palliate,  or  mitigate 
the  offense,  and  yon  cannot  acquit  him  mere- 
ly  because  yon  bellere  be  baa  been  a  pecson 
of  good  repute." 

Theae  InstructioBB  are  substantially  cor- 
rect. We  dlacoTcr  no  rsrrendble  error  In 
cbun.  Bat  It  Is  pasalng  atraage  why  tbe 
trial  cenrts  cannot  use  the  formula  for  an 
tnstmctloa  on  reasonable  donbt  announced 
and  adopted  la  State  t.  Nnerieln,  26  Mo.  Ill, 
and  which  baa  stood  every  test  and  tri- 
umphed over  every  critic  lam,  instead  of  mak- 
ing experiments  with  tbe  criminal  law.  State 
V.  saere  (Mo.  Sup.)  41  S.  W.  loc  dt.  906, 
and  cases  dted.  If  a  lory  cannot  noder^ 
atmnd  die  Inatmctlon  referred  to  In  Nnea- 
leln'a  Case,  they  could  not  understand  anyln- 
•tructlMi  wbtcb  might  be  drafted. 

4.  Tbe  Instructions  asked  by  defendant 
w«r»  properly  refused  for  several  reasons: 
In  the  first  place.  It  la  not  the  law.  as  as- 
serted In  defendant's  first  tnatmctlon,  that 
If  **ftin3e"  be  need,  this  exonerates  tbe  force* 
met,  when  charged  wttb  the  crime  men- 
tioned In  the  act  of  VSBS,  eapra.  As  to  the 
other  inatmctlons  asked  by  defendant  they 
were  elttier  cnil»aced  In  those  given  on  be- 
taalf  of  the  state,  or  eUe  did  not  ezpreas  the 
law  wpUcable  to  tbe  facts.  And  t>e8ideB, 
the  evidence  does  not  Show  when  Henderson 
was  seen  wttb  the  prosecuting  witness  wltb 
his  pantaloons  open  bi  front  If  aft«  tbe 
prosccntrlx  bad  been  debauched,  then  such 
evideoee  would  amount  ta  nothing,  and 


hence  conU  not  be  tbe  fonndatlon  for  an  In- 
structlou. 

6.  Tbe  trial  eonrt  committed  no  error  In 
refusing  to  admit  In  evidence  a  letter  writ- 
ten 1^  tbe  mother  of  tbe  prosecutrix  to  de- 
fendant, wherein  she  offered  to  hnsb  tbe 
matter  up  for  9600,  aa  tbia  letter  was  clearly 
res  Inter  alloe.  Stete  r.  Ja^r,  66  Mo.  loc 
dt  100.  Discovering  no  reversible  error  In 
the  record,  judgment  afflrmed.   All  concur. 


CI.ARK  OOUNTY  v.  HAYMAN  et  al. 
(Sapreme  Court  of  Missouri,  DWIsiou  No.  2. 
Feb.  1,  1898.) 

OrnoiAL  BoNt>a — Demand  —  EvinByoi  —  Bsttlb- 
iieMT— RitPtmr  of  Bxprrts. 

1.  Under  Rev.  St  1SS9,  «  817G,  requiring  the 
county  treasurer,  at  tbe  end  of  hit  term,  or,  if 
he  die,  his  ezecatora  and  admioistrntora,  to  de- 
liver to  his  successor  all  things  pertaining  to  his 
office,  it  is  not  a  condition  preceaent,  to  the  ritrht 
of  tbe  county  to  sue  on  hU  bond,  that  an  order 
ritoi^  be  iasoed  requiring  the  treasurer  to  turn 
over  the  balances  to  his  successor. 

2.  In  an  action  on  a  treasurer's  bond  for  de- 
dication, his  books  showinx  the  amounts  cbareed 
to  himself  are  the  clearest  evidence  o<  his  ua^ 
Ulitv,  and  can  be  refuted  only  by  evidence  show- 
ine  lawful  disbursements  or  mistake. 

3.  Under  Kev.  St.  1888.  I  S176,  requiring  the 
county  treasurer  at  the  ea^mtitHi  of  Us  term, 
or,  in  case  of  bis  death,  his  executor  or  admin- 
istrator, to  make  settlement  of  his  accounts,  it 
is  not  reversible  error  to  admit  in  evidence,  in 
an  action  on  his  bond,  a  settlement  made  by  Qie 
executors  of  flie  treasDicr,  where  tbe  amount  Is 
toond  to  be  correct. 

4.  Rev.  St  18S0.  i  3175,  which  requires  tbe 
eonntj  treasnrer  at  tbe  expiration  of  bis  term, 
or  after  his  removal  frooi  office,  or,  in  case  of 
death,  his  execntors  and  administratora,  to  make 
a  settlement  of  bis  accounts,  applies  not  on^ 
where  the  treasurer  dies  In  office,  but  after  b£i 
tens  expires  ss  well, 

6.  In  an  action  for  defalcation  on  a  county 
treasurer's  bond,  a  report  by  experts  who  exam- 
ined his  books,  abowiuK  the  amount  due,  is  not 
conclnsive. 

Appeal  from  circuit  court  Clark  county; 
Otho  S.  Calllhan,  Special  Judge. 

Action  by  Clark  county  against  B.  B.  Hay- 
man  and  others.  From  a  judgment  for  plain- 
tiff, defendants  aiqieaL  Affirmed. 

T,  It.  dts  8.  3,  Montgomery  and  Berkbebner 
A  Dawson,  for  appellants.  John  A.  Whiteside 
and  N.  T.  Cbcny,  for  reqwndent. 

QANTT,  P.  J.  Tbls  action  was  faistltnted 
by  Clark  connty,  tai  tbls  state,  sgalnst  Erblne 
BL  Hayman  and  Robert  Mclacblan,  executors 
of  James  R.  Penn,  deceased,  late  treasurer 
of  said  county,  and  the  other  defeoduits  aa 
bis  bondsnien  on  bis  official  bond  as  treasnn» 
of  Claiic  county,  to  recover  tbe  poial^  of  said 
bond,  to  wit  ^.000,  to  be  satisfied,  however, 
by  the  payment  of  fl4B.61  belonging  to  the 
M.  A  M.  Kallrond  funding-bond  fund  bdong- 
hig  to  aald  county,  fM9.57  belonging  to  the 
contingent  fund  of  said  county,  f511.18  bekmg- 
Ing  to  die  road-dlstrlct  fund  of  said  county, 
$3(12.06  belongtaig  to  the  road-damage  fuud  of 
said  connty,  and  9106.22  bdonging  to  the  A 
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&  N.  C.  Ballroad  fund  of  said  county.  James 
R.  Penn  sOTed  two  tema  as  treaBorer  of  ClBric 
county,  bis  first  tmn,  of  two  yeazs,  expired 
January  1, 1891,  and  tie  entered  upon  bis  sets 
ond  term,  the  term  for  which  the  bond  above 
sued  on  was  given,  on  January  1,  1891.  Aftw 
the  e:Q)lratlon  of  his  second  t&m,  some  time  In 
May,  1883.  he  died  testate  and  insc^Tent  This 
action  la  based  oa  balances  alleged  to  be 
shown  by  the  treasurer's  accounts  to  be  due 
the  county  on  the  several  funds  lo  his  hands 
at  the  expiration  of  bis  term,  Decemlier  31, 
1892.  The  anaww  contains  three  defenses: 
First,  a  general  denial;  second,  that  the  de- 
falcation  occurred,  if  at  all,  during  Penn's 
first  term  as  treasurer,  for  which  the  sureties 
on  his  second  bond  were  not  VMe;  third, 
that  the  county  court  bad  onployed  ezpo-t  ac- 
countants to  examine  Penn's  books,  and  they 
reported  that  be  owed  the  county  V760,  and 
that  the  court  accepted  that  attonnt  as  Uis 
balance  due,  and  his  executors  had  discharged 
that  balance.  The  r^ly  denied  that  the  de- 
falcation occurred  during  the  first  term  of 
Penn  as  treasurer;  denied  that  the  county 
court  had  accepted  the  finding  of  the  ^Eperts 
as  the  balance  due  or  that  It  had  been  paid. 

1.  The  petition  Is  sufllclent  after  verdict. 
It  avm  the  election  of  Ur.  Penn  as  treasurer 
ot  dark  county  at  tbe  general  election  in 
1890;  that  on  the  lltb  day  of  Norembor, 
1880,  he  executed  the  bond  sued  on;  that  It 
was  filed  with  the  county  clerk.  In  his  office, 
Dt'cember  12,  1880;  and  was  duly  approved 
by  the  county  court;  that  he  took  upon  himself 
tlie  duties  of  treasurer  of  said  county  on 
January  1,  1881,  and  assumed  to  act  and  did 
act  as  treasurer  of  said  county  ftnr  the  tena 
ut  two  yeara,  and  until  January  1,  1898, 
when,  bis  term  having  expired,  he  turned  over 
the  office  to  his  successor;  that  a  duly-certi- 
fied copy  of  his  iMod  as  treasurer  was  filed 
with  the  petition;  that  as  such  treasurar,  and 
during  said  term,  he  received  large  sums  of 
money  belonging  to  the  U.  ft  M.  funding- 
bond  fund,  the  contii^ent  fund,  the  road-dis- 
trict fund,  the  road-damage  fund,  and  the  A. 
ft  X.  O.  Railroad  fund,— «I1  belooging  to  said 
county  of  Clark;  that  he  bad  broken  the  con- 
ditions of  his  bond  as  treasurer.  In  that^  hav- 
ing received  said  money  belonging  to  said 
several  funds  of  the  county,  he  had  neglected, 
failed,  and  refused,  at  the  expiration  of  his 
term  of  office^  to  pay  over  to  bis  successor  In 
oflke  the  money  In  bis  hands  as  treasurer  be- 
longing to  said  funds  of  said  county,  to  wit, 
tbe  sevoal  amounts  hereinbefore  specified  be- 
longing to  each  of  said  funds,  and  that  his 
sureties  and  executors  bad  likewise  failed  and 
refused  to  pay  over  the  balances  bi  his  hands 
due  said  funds,  or  my  part  thereof.  The  ex- 
act balances  ttras  are  allied  which  he  has 
failed  to  account  for  to  his  successor.  It  Is 
not  essential  that  the  petition  should  aver  an 
order  by  the  county  court  upon  tbe  treasurer 
to  turn  ovw  said  balanoeo  to  bis  successor. 
Sudi  an  order  Is  not  a  condition  [orecedent  to 
the  right  of  tbe  county  to  sue.    Section  3176, 


Rev.  8L  1888,  requires  that  "at  tbe  end  of 
his  torn,  or  If  be  resign  or  be  removed  from 
oOxx,  he  or  If  be  die,  his  executor  w  admin- 
istrate shall  make  such  settlement  and  deliv- 
er to  bis  successor  In  office  all  firings  per- 
tabUng  thereto,  together  with  all  money  be- 
longing to  the  oounQr."  Tbe  law  requiring 
warrants  for  tbe  dlsbnnemoit  of  public  mon- 
eys by  the  treasurer  la  Inwllcable  here.  Mr. 
Penn  was  no  ktnger  treasurer.  It  Is  not  a 
question  of  his  refusal  to  pay  moneys  without 
a  warrant  He  is  sued  for  tiie  failure  to  turn 
over  to  bis  successor  the  pubUc  moneys  in  his 
hands  at  tbe  expiration  of  his  term,  on  the 
31st  day  of  December,  1882,  wUcb  be  had 
not  paid  out  on  proper  warrants.  This  the 
statute  required  him  to  do,  and  his  sureties 
undertook  he  should  do,  and.  If  he  failed  to 
torn  over  sucih  balances  to  bis  successor  In 
office;  It  was  a  breech  of  bis  bond,  without  any 
further  order  of  the  county  court  requiring 
blm  to  do  ao^  There  Is  no  isovtsloB  for  the 
drawing  of  a  warrant  w  making  an  <vder  for 
tbe  balance  by  the  county  court  Tbe  ob- 
jection to  the  petition  Is  not  sustained. 

2.  Tbe  court  submitted  to  tbe  Jury  the  Issue 
whether  the  defalcation  occurred  during  the 
first  tenn  of  Mr.  Penn,  as  treasurer,  and  gave 
the  sureties  who  were  ctefoidants  a  pointed 
and  liberal  Instruction,  oomaatlng  tbem  If 
tbe  Jury  ftnmd  tbe  shortage  bad  occurred  dur- 
ing the  first  term.  There  was  ample  evi- 
dence showing  that  Mr.  Penn  fully  accounted 
for  all  tbe  funds  during  bis  first  term,  and 
the  Jury  so  tbund.  No  error  can  be  predi- 
cated on  the  action  ot  tbe  court  In  that  re- 
spect 

8.  The  Instructions  In  tbe  nature  of  demur* 
rers  to  the  evidence  weee  properly  refused. 
The  statements  and  settlements  filed  by  Mr. 
Penn,  as  treasurer,  were  unquestkmably  strong 
evidence  against  his  executors  and  sureties 
oa  his  bond.  He  was  bonnd  by  bis  bond  to 
CalthfuUy  peiform  the  duties  which  his  sore- 
tles  undi^took  he  should  perform,  among 
whldi  was  to  keep  a  faiOiful  and  Just  account 
ot  all  mon^  payable  bito  the  county  treas- 
ury, which  be  received,  and  keep  an  account 
of  the  receipts  and  expenditures.  Having 
charged  himself  with  the  moneys  thus  re- 
ceived np(m  tbe  books  ot  bis  office.  It  la  tbe 
clearest  and  most  satisfactory  evldowe  of  bis 
liability  therefbr,  and  he  and  hta  anretlee  are 
only  to  be  discharged  from  a  llabUlty  ihenXm 
by  showing  dlsbmrsemoita  on  lawful  war- 
rants, or  such  satlsfacttny  evidence  of  mistake 
hi  so  doing  as  would  Justify  a  court  of  equity 
In  correcting  tbe  account  and  of  this  tbete  Is 
not  tiie  semblance  of  evidence  In  this  record. 

4.  But  again.  It  Is  urged  that  tbe  -circuit 
court  erred  In  admitting  In  evidence  a^inat 
the  sureties  the  settlement  made  with  the 
county  court  by  tbe  executors.  Sereeat  rea- 
sons occur  to  us  wl^  tbe  admission  of  this  set- 
tlement does  not  constitute  reverdble  eraor. 
In  tbe  first  place,  Uils  settlement  was  shown 
by  defendants'  own  witness,  Mr.  Ball,  to  be 
absolutcl}*  correct  and  that  It  exhibited  the  ' 
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enet  unount  dm  tnnii  Mr.  Penn  at  the  ex- 
pixatioD  of  Ilia  oBiee;  secondly,  Ind^pendeDtly 
of  the  settlemoit  the  books  of  the  treasurer 
showed  these  bolajicea  were  due  to  the  aer- 
tfTBl  funds;  thirdly,  the  statute  deflnlog  the 
dutlea  of  ib»  treasurer,  and  for  tiie  perform- 
aoce  of  which  his  sureties  stood  sponsors, 
required  him,  at  the  explntton  of  bis  term  of 
office,  to  make  a  settlement,  and  turn  over 
the  balances  to  his  successor;  and.  if  be 
ahoidd  die,  his  executor  or  admlntstrator 
durald  mske  such  settlemoit,  and  torn  over 
the  amount  due  to  his  sncceescH*.  To  hold  that 
the  bond  did  not  continue  the  otdtgatlon  until 
the  performance  by  the  treasurer  and  his 
fluretles  of  this  last  duty  would  be  a  most  nn- 
reasonabte  and  forced  ccmatructlon  Of  this 
otitmvise  most  salutary  law.  We  aee  no 
hardship  whatever  in  boldlng  that  prima  fscie 
the  settlement  made  by  the  executors  of  Mr. 
Pesm  atwwed  the  state  of  hla  account  with 
the  comity  treasury.  The  contention  of  conn- 
sd  for  ^>pellants  Is  that  the  admlntstrator  or 
executor  only  has  the  right  to  make  a  settle- 
ment for  bis  deceased  principal  when  the 
treasnm  dies  in  offtce.  But  this  Is  not  the 
reading  of  the  statute,  nor  Its  obvious  mean- 
ing. The  treasurer  Is  not  required  to  make 
this  "tum-or«**  settlement  until  the  expira- 
tion of  his  term  or  after  his  remoraL  Hts 
sureties  are  required  to  make  his  setUement 
after  hte  death,  not  simply  whoi  he  dies 
during  the  term,  but  at  any  time  when  his 
settlement  Is  due,  and  he  has  a  balance  in  his 
hands  whk:h  by  bw  he  should  turn  oTer. 
This  settlement,  fbtu  made  In  obedl^ice  to  tte 
statute,  waa  within  Oie  obligation  of  the  bond. 
The  law  Imposliv  the  duties  of  the  treasurer 
waa  as  much  a  part  ctf  tin  bond  as  If  written 
ont  bi  fnU. 

4.  At  to  the  Hens  and  Harrington  report  to 
the  county  court,  made  In  pursuance  of  an 
.  agreement  with  the  county  court.  It  had  none 
of  the  elements  of  a  settlement  which  the 
iitatute  required  of  the  treasnrer  or  his  ex- 
eentora,  and  the  court  committed  no  error  In 
permitting  the  counsel  for  the  county  to  show 
It  was  incorrect  and  In  refusing  to  Instruct 
as  prayed  by  defendants  In  their  Instruction 
No.  11.  Finding  no  error,  the  Judgment  Is 
aflDrmed. 

SHERWOOD  and  BURQESS,  JX,  concur. 


STATE  V.  BARTON. 
{Supreme  Ooart  of  MlBsonri,  Division  No.  2. 

Feb.  1,  1888.) 
Assault  with  Iktest  to  Kill  — Ixdicthskt— 

EtiDBNCB— ISSTKCCTIOSS. 

1.  An  Indictment  in  a  prosecution  for  a^i^ault 
with  intent  to  kill,  bnned  on  Bev.  St.  188»,  I 
3489.  which  states  tttat  B.,  at  a  certain  time  and 
place,  'in  and  upon  one  M.,  feiouiously,  on  pur- 
poae,  and  his  malice,  aforethought,  did  make 
an  assault,  and  then  and  there,  on  purpose  and 
of  his  malice  aforethought,  felonlouslf  assnult, 
heat,  and  wound  him,  the  said  M.,  *  *  * 
with  a  deadly  weapon,  with  Intent  then  and 


there  bim.  said  M.,  on  purpose  and  of  his  malice 
aforethought,  felonionuy  to  kill,"  as  it  uses  the 
statutory  terms  defining  the  (rime.  Ls  sufficient. 

2.  An  indict  men  t  for  iisK;tiilt  with  iiitout  to  kill, 
which  alleges  that  ac.-used  did  feloniously,  with 
malice  aforethought,  make  an  assault  upon  M., 
with  a  deadly  weapon,  "with  Intent  then  and 
there  the  said  M.,  on  puipose  and  of  his  malicv 
Aforethought,  feloniously  to  kill  and  murder," 
plainly  charges  Intent,  as  required  by  Rer.  St. 
1889,  S  3488,  providing  punishment  for  an  assault 
"with  intent  to  kill,  maim,"  etc. 

3.  The  state  showed,  in  a  prosecution  for  as- 
sault with  intent  to  kill,  that  accused  had  threat- 
ened M.  (the  complaining  witness),  and  tried  to 
prOTOke  an  assauit,  which  M.  med  to  arold, 
whereupon  accused  struck  M.  with  a  deadly 
weapon  without  provocation.  Accused  showed 
that  M.  was  the  aggressor,  and  tried  to  cut  him, 
and  that  the  assault  was  in  self-defense.  Htid, 
that  a  veralct  on  such  conHictiog  evidence  would 
not  be  disturbed. 

4.  It  is  not  error  to  use  the  word  "felonious" 
or  "feloniously"  in  an  Instruction  without  defin- 
ing IL 

5.  It  is  not  error  to  fail  to  instruct  on  the  low- 
er grades  of  assauit  in  a  prosecution  for  assault 
^tth  intent  to  kill,  where  the  evidence  for  the 
state.  If  true,  precludes  any  less  offense  than 
that  charged,  and  the  evidence  of  accused,  if 
true,  establishes  a  clear  case  of  self-defense. 

ti.  The  failure  of  the  court  t»  instmct  on  a 
questicn  cannot  be  considered  on  appeal  where 
no  exception  was  taken  below. 

Appeal  from  circuit  court,  Charlton  coun- 
ty; W.  W.  Rucker,  Judge. 

George  Barton  waa  convicted  of  assauh 
with  Intent  kfll,  and  he  appeals.  Af- 
firmed. 

Cbas.  O.  Singleton  and  L.  N.  Dempsey,  for 
appeUonC.  Tlie  Attorney  Qeneral  and  Saw. 
B.  Jeffries,  for  the  State. 

SHERWOOD,  J.  The  defendant,  a  negro, 
appeals  from  a  conviction  of  assault  with 
intent  to  kill,  his  punishment  being  assessed 
at  imprisonment  In  the  penitentiary  for  the 
term  of  three  years.  The  prosecution  Is 
based  on  section  3489,  Rev.  St.  1889. 

1.  One  count  in  the  Indictment  reads  as 
follows:  "The  grand  jurors  aforesaid,  on 
their  oath  aforeEiald,  do  charge  and  present 
that  George  Barton,  on  the  29tb  day  of  Oc- 
tober, A  D.  1806,  at  and  in  the  county  of 
Charlton  and  state  of  Missouri,  In  and  upon 
one  Peter  Miller,  feloniously,  on  purpose, 
and  of  his  malice  aforethought,  did  make  an 
assault,  and  then  and  there,  on  purpose  and 
of  bis  malice  aforethought,  feloniously  as- 
sault, beat,  and  wound  him,  the  said  P^ter 
Miller,  with  a  large  and  heavy  stone,  of  the 
weight  of  five  pounds,  which  was  then  and 
there  a  dangerous  and  deadly  weapon,  likely 
to  produce  death  and  great  bodily  barm, 
which  said  stone  he,  the  said  George  Barton, 
then  and  there  had  and  held  in  his  right 
hand,  with  intent  then  and  there  hira,  the 
said  Peter  Miller,  on  purpose  and  of  his  mal- 
ice aforethought,  feloniously  to  kill  and  mur- 
der, against  the  peace  and  dignity  of  the 
state."  This  Indictment  uses  the  statutorj" 
terms,  and  subatantfally  follows  approved 
forms.  1  Archb.  Cr.  Prac.  &  PI.  (8th  Ed.) 
885;  S  Chit.  Cr.  Law,  SIS;  Kelly.  Cr.  I^w. 
i  676.  The  Intent  Is  plainly  charged  in  tJic 
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UuUctmant,  and  In  tliis  req^ect  that  Instm-  i 
meat  pointedly  dlffcra  tnm  tbe  one  tai  State  i 
T.  Norman,  136  Mo.  1,  37  S.  W.  827,  where  no  ! 
SQch  Intent  was  alleged.  | 

2.  Tbe  state's  version  of  the  affair,  and  | 
supported  by  evidence,  waa  the  following: 
Peter  Miller,  the  prosecutinE  witness,  lived 
m  a  farm  four  mllea  south  of  Dalton,  Chari- 
ton county,  M.O.  On  the  evening  of  the  29th 
day  of  October,  1806,  he,  in  company  with 
one  John  Redman,  went  to  the  town  of  Dal- 
ton  for  their  mail.  On  reaching  the  town, 
they  were  told  that  some  one  was  going  to 
make  a  political  speech  on  the  train  at  the 
depot  that  evening.  They  concluded  to  re- 
main in  town  until  after  tlie  speaking.  On 
walking  towards  the  depot,  where  a  crowd 
h&d  congregated,  and  a  number  of  whom 
were  hallooing  for  their  favorite  candidates, 
Miller  commenced  hallooing  for  Bryan,  and, 
as  be  reached  the  depot  platform,  the  de- 
fendant said  to  him  "Shut  your  mouthr* 
He  relied  to  him  that  he  did  not  have  to 
shnt  hl8  month;  wbereupo^i  defendant  said, 
-'Shut  your  mouth,  or  I  wiU  kick  It  shutr' 
That  was  all  that  waa  said  and  done  before 
the  speaking.  After  tbe  speaking  was  over 
and  the  train  had  gone.  Miller  went  over  on  j 
the  platform,  and  waa  talking  to  Redman  | 
aboat  laavl&K  for  home.  He  passed  along  | 
down  tbe  platform  to  a  drug  store,  a  diort  | 
distance  away,  and  In  a  few  minutes  came  j 
back  where  the  crowd  was  standing,  and, 
the  defendant  standing  over  next  to  the 
street  by  a  post,  remarked  to  him,  "Here  I 
am,  God  damn  yonr  Miller,  replying  to 
blm,  said:  "Barton,  I  don't  want  any  trou- 
ble wltti  you.  Come  up  where  the  boys  are, 
and  we  win  settle  It  without  any  trouble." 
No  sooner  bad  he  said  this,  than  Barton, 
turning  himself  around,  hit  him  with  a  rock 
or  a  brickbat,  making  a  serious  wound  upon 
hla  head  and  face,  from  which  he  became 
unconscious,  and  remained  so  36  hours. 
There  was  evidence  on  part  of  defendant 
showing  that  MUler  Was  the  aggressor,  and 
had  attempted  to  cut  defendant  with  a  knife 
at  tbe  time  defendant  struck  hSm.  From 
this  conflict  In  tbe  evidence,  it  belonged  to 
tbe  Jnry,  and  was  their  exclusive  province,  to 
determine  the  very  truth  and  right  of  the 
mattw.  This  they  have  done  by  their  ver- 
dict 

3.  Tbe  instructions  were^  speaking  In  a 
general  way,  very  full  and  fair  to  defendant, 
including  the  doctrine  of  self-defense.  On 
several  occasions  It  has  been  said  that  tbe 
use  of  the  wc«d  "felonious"  or  "feloniously," 
In  an  instruction,  without  defining  the  term, 
readers  the  instruction  erroneous.  State  v. 
Brown.  101  Mo.  365,  16  B.  W.  406;  State  v. 
Hayes,  106  Mow  76,  16  S.  W.  S14;  State  v. 
Johnson.  lU  Mo.  678,  20  S.  W.  802.  In  an 
earlier  case,  however,  it  was  said  that  "the 
second  InstructlDn  tos  the  stete  defined  the 
word  'feloniously'  to  mean  'wrongful,  without 
Just  cause  or  excuse,  not  accidental.*  The  defi- 
nition (tf  tbe  word  Is  certainly  Inccurect,  but 


there  was  no  seoenlty  for  ds&Bfasg  It.  It  is 
employed  to  (Hasslfy  offenses,  and  Is  not  a 
distinct  elemmt  of  tbe  criase.  If  the  facts 
proved  estebUsbed  a  f^ony,  then  the  crime 
was  committed  fekmionsly*;  If  they  estebUsb- 
ed a  miBdeuHKnor,  tbe  offense  waa  not  felo- 
niously committed.  A  correct  Aaflnltlofli  of 
the  word  could  not  have  aided  the  jory  In 
their  deliberatioii,  nov  conid  tbe  tncaarect 
defluitlon,  in  this  Instancev  posalUy  have 
prejudiced  tbe  defendant's  case,  or  put  an 
obstecds  la  the  way  of  the  Jury  to  a  propw 
verdict  on  the  law  and  the  facts.*'  State  v. 
Snell.  78  Mo.  240L  Now,  if  R  waa  not  preju- 
dicial error  Mnraeously  to  define  'feloni- 
ously," certainly  It  slionld  not  be  r^arded 
as  detrimental  error  to  fall  to  define  It  at  all. 
In  a  eomewbat  recent  case  we  bdd  Out  the 
use  of  the  word  without  definition  In  an  In- 
structlML  WM  not  error.  We  adhere  to  onr 
later  ruling. 

4,  Relative  to  the  contention  that  the  coon 
should  have  Instmcted  upon  a  lower  grade 
i3€  assanlt  than  the  one  embraced  In  the  In- 
structions given.  It  sofllces  to  aay  that  we 
find  no  evidence  to  wamuit  such  an  instmc- 
don,  because,  tt  the  evidence  on  behalf  of 
tbe  state  was  true,  an  tnstrnctlon  on  no 
lowwr  grade  of  assault  waa  adniisslMe;  State 
T.  MUBiCk.  101  Mo.  200^  14  S.  W.  212.  It  on 
tbe  other  hand,  tbe  evidence  on  behalf  of  de- 
fendant was  tru^  It  estebllshed  a  dMr  ease 
of  self-defense;  and.  If  believed  by  tbe  Jnry. 
be  should  bave  gone  acquit  on  tbat  ground. 
Besides,  the  failnn  of  defendant  ti»  exo^ 
to  the  supposed  falluve  ot  the  court  t»  in- 
struct  on  all  questions,  etc.,  prechides  any 
exambutlon  Into  sneb  alleicd  Judldal  dere- 
lIctloB.  Considering  the  premises,  we  afflrm 
the  Judgment  All  concur. 


STATE  V.  STKWART. 

<Saia«nic  Court  of  Missouri,  Otnsim  Nsh  % 
Fsbw  1.  1888^ 

BOHICIDB— SSLf^BSSIlSa— BTTDaXCB~Wl*> 

XBS»«B. 

1.  In  a  prosecution  for  aiarder,  H  was  not  er- 
ror to  admit,  hi  behalf  ot  the  state,  testiawny 
of  one  who  had  been  separately  Indicted  for  the 
same  crime. 

2.  In  a  prosecution  for  murder,  a  charge  tbat. 
even  if  defendant  was  near  the  place  where  the 
homicide  was  committed,  yet  the  jury  could  not 
convict  unless  defendant  fired  the  fatal  shot;  was 
properly  refused,  as  not  stating  the  law. 

8.  In  a  prosecntioD  for  njaider,  it  waa  proper 
to  refuse,  as  not  stating  the  law,  a  charge  that 
if  deceased  caught  defendant  stealing  hUt  com. 
and  made  an  assaolt  en  him  with  a  loaded  gun, 
with  inteat  to  kill  him  or  iutlict  gr«at  bodily 
harm,  and,  while  said  assault  was  being  made, 
defendant  shot  deceased,  be  was  not  guilty. 

Appeal  from  circuit  court,  St  I<oala  cemty; 
Rudolph  Hirzel,  Judge. 

James  Stewart  was  convicted  of  mnrda  in 
tbe  second  degree^  and  he  ^peala  Affirmed. 

X  R.  Olaibome  and  Q.  N.  Plckelsscn.  for  ap- 
peUfiut    Edward  C.  C^on^  Atty.  Gol,  and 

Digitized  by  Google 


Ho.) 


STATE  T.  STEWART. 


8am.  B.  Jeffries,  Aot.  Atty.  G«n.,  tar  the 

SHHBWOOD,  J.  Prosecnmn  for  murder. 
oonTletton  of  the  seoMui  degree  of  tlut  of- 
fttnae,  with  punlabment  assaiBed  at  tuprifUHi- 
ment  bi  the  penltenttaiy  for  the  term  of  90 
years.  A  sutflclently  full  narration  of  the 
facts  disctosed  In  erMoice  Is  the  following: 
On  the  ermbig  of  liie  SUi  day  of  May,  1897, 
the  defendant  and  one  Walter  Black,  driving  a 
Hs^t  vring  wagon  of  tlie  defendant,  which 
contained  the  sacks  that  were  afterwards 
Connd  filled  with-  com  In  aie<  orlb  of  the  de- 
ottsed,  drawn  by  two  harses,  one  bekn^ng  to 
defendant  and  the  other  to  Walter  Black,  went 
to  Um  home  of  a  negro  man  known  aa  Oostly 
Black,  abont  three  miles  distant,  and  about 
eae  mUe  from  the  home  of  the  decease 
Costly  Black  waa  a  relatlTe  of  Walter  iMack. 
They  reached  their  place  ot  destination  at 
about  8  o'clock  of  Oiat  erenlng,  and  remained 
there  until  about  11  o'clock,  In  the  meantime 
bring  engaged  In  a  game  of  dominoes  with 
several  members  of  the  Blade  family.  On 
their  way  home,  and  until  they  got  within  a 
abort  distance  of  the  deoassed's  (Prendergast'e) 
bouse,  th^  droTP  leisurely  along,  when,  ac- 
cording to  the  evidence  of  Walt^  Black,  the 
defendant  ordered  him  to  stop,  and  defendant 
got  out  of  the  wagon,  and  went  across  the 
In  a  westerly  direction,  towards  the  home 
of  Mr.  Prendei^st.  He  had  gone  about  15  or 
20  minutes,  when  he  returned  to  the  wagon, 
and  requested  the  witness  to  drive  on.  While 
the  defendant  was  gone,  the  witness  heard 
what  sounded  to  blm  Uke  two  double  shots, 
and  appeared  to  have  been  fired  somewhere 
near  or  about  the  deceased's  house.  In  a  very 
few  minutes  after  the  shooting  took  place,  the 
defendant  returned  to  where  the  witness  had 
stoived  the  team,  and  was  waiting  for  him, 
perhaps  76  or  80  yards  distant  from  the  house. 
When  defendant  told  the  witoess  the  second 
time  to  drive  on,  witness  asked  defendant  what 
was  the  matter.  This  question  he  repeated 
two  or  three  times,  but  received  no  answer. 
Afterwards  the  question  was  again  repeated, 
and  defendant  told  him  that  he  had  shot  Mr. 
Prendergast  upon  tliat  night,  stating  to  wit- 
ness. In  answer  to  the  question  as  to  why  he 
shot  him,  defendant  said,  "I  could  not  help 
IL"  Before  leaving  the  wagon,  defendant  bor- 
rowed a  knife  from  witness  Black,  which  he 
left  in  the  comcrlb,  and  was  afterwards  found 
there,  and  Introduced  in  evidence  during  the 
trial  of  the  case.  On  returning  to  the  wagon, 
defendant  told  witness  Black  that  he  had  left 
the  knife  there,  and  that  "it  would  betray 
him,"  meaning  that  It  would  betray  witness 
Black.  Just  after  the  defendant  and  Black 
had  left  the  houae  of  Costly  Black,  defendant 
,isked  witness  for  some  string.  Witness  pull- 
ed the  string  out  of  his  pocket,  which  was 
part  of  a  fishing  line,  and  also  gave  defendant 
the  knife  mentioned  with  wblcb  to  cut  the 
string.  In  this  manner  the  knife  and  string 
cnme  Into  the  possession  of  the  defendant 
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Dettrndant,  in  the  afternoon  before  the  murder 
was  committed,  in  a  conversation  with  the 
witness  Black,  in  which  Black  tt^d  blm  that 
he  was  going  down  to  bis  cousin  Binl's,  to  hare 
a  game  of  dominoes,  told  blm  tbat,  If  he 
would  bring  up  his  horse,  be  would  go  with 
him,  and  said  that  he  wanted  to  get  seme 
com  at  Mr.  Sunderhouser's,  where  he  had 
been  working.  Bund^rhouser  lived  about  a 
jnile  on  the  road  from  Mr.  Prendergaafs.  Wit- 
ness Black  testified  that  the  wagon  In  wblch 
they  rode  was  empty,  with  the  exception  that 
there  was  a  quilt  and  a  few  sacks;  as  to  the 
number  of  sacks  he  could  not  tell,  but  there 
were  at  least  two  bran  sacks  which  correspond- 
ed to  those  found  In  the  crib  filled  with  com. 
Upon  the  question  as  to  defendant's  traveling 
the  read  hi  company  with  Walter  Bla^,  going 
to  and  from  Costly  Black's,  and  pasriog  by  the 
home  of  the  deceased  on  the  night  of  the  mur- 
der, there  seems  to  be  no  controversy.  Nor 
does  there  seem  to  be  any  controvert  as  to 
the  time  defendant  left  the  bouse  of  Costly 
Black,  and  the  tJihe  which  defiuidant  Walter 
Kack  testified  In  referaice  to  hearing  the 
shooting  at  or  near  the  FreDdei^Bt  home  cor- 
responds to  the  time  given  In  evidence  by  other 
witnesses  who  testified  In  the  ease.  It  appears 
from  the  testimony  tbat,  at  the  time  the  of- 
fense was  committed,  the  defendant  Walter 
Black  was  In  the  neighborhood  or  at  the  home 
of  the  deceased.  The  defendant  admits  that 
he  was  with  Walter  Black,  but  denies  that  be 
left  him  in  the  road  at  a  distance  of  about  7Q 
yards  from  the  Prendergast  home,  and  went 
across  the  field  In  a  westerly  direction  towards 
the  house.  He  admits  ownership  of  the  wagon 
and  one  of  the  horses,  and  of  the  three  sacks 
contained  in  the  wagon  at  the  time  they  left 
home,  and  whl^,  as  btfore  stated,  were  after- 
wards found  In  the  corncrlb.  He,  however, 
states  the  fact  to  be  that  witueSB  Walter  Black 
Btt^iped  the  team  at  the  point  heretofore 
named,  and  went  towards  the  house,  and  In  a 
short  time  he  heard  the  shots  fired.  Then 
Black  returned,  got  Into  the  wagon  with  him, 
took  hold  of  the  lines,  and  drove  rapidly  to- 
wards home.  Before  the  case  was  railed  fbr 
trial,  dtfendant  made  and  signed  a  statement 
to  Mr.  Autenrletb,  which  la  as  follows:  "I 
started  from  borne  about  dark  with  Walter 
Black,  with  my  own  rig  and  horse  and  his 
horse,  and  I  went  from  there  to  Uncle  Costly 
Black's,  and  engaged  In  a  game  of  domlnoea 
I  did  not  know  what  time  It  was  when  we 
left  there.  From  there  we  went  home.  I  do 
not  recognize  the  knife  shown  me  by  the  offi- 
cer. It  has  never  been  in  my  possession.  I 
had  my  pistol  with  me,  a  number  88.  I  do 
not  know  whether  Walter  had  one  or  not 
When  we  were  near  the  laud,  opposite  Mr. 
Hahn's,  we  heard  two  shots.  I  couldn't  say 
whether  there  were  three  or  not.  I  says  to 
him,  'Some  one  must  be  klllioR  mad  dogs 
around  here;'  and  when  Mr.  Rick's  wagon 
passed  us  loaded  with  three  men,  and  It  came 
up  the  road  towards  the  St.  Charles  Bridge, 
and  we  went  right  on  home,  and  unbooked, 
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and  I  went  to  bed,  and  be  went  home  to  bis 
fatber'a.  I  make  this  statement  of  my  own 
free  will,  without  any  reward  from  the  officer 
to  whom  I  make  It,  anci  without  coercion  or 
promise  of  anything.  James  Stewart"  De- 
fendant admitted  making  this  statement,  and 
gare  as  his  reason  therefor  that  it  was  done 
In  order  to  shield  witness  Waiter  Black.  An 
indictment  against  Walter  Black  for  the  same 
offense  was  read  In  evidence. 

This  evidence  was  amply  sufficient  for  the 
convictioo  of  defendant;  and  there  was  no 
error  done  in  admitting  the  witness  Walter 
Black  to  testify  on  behalf  of  the  state,  not- 
withstanding he  also  bad  been  indicted  in  an- 
other indictment  for  the  same  crime.    As  to 
the  Instructions  given  on  behalf  of  the  state, 
they  covered  murder  in  the  first  and  second 
degrees  and  manslaughter  In  the  first  and 
thhrd  degrees.  They  were  extremely  favorable 
to  defendant    The  court,  bowever,  did  not  go 
quite  so  far  as  to  give  an  instruction  on  self-  . 
defense,  as  will  presently  appear.    These  In-  ' 
Htnictlons  were  asked  on  part  of  defendant:  j 
"(1)  The  Jury  are  Instructed  that  even  if  they  I 
find  from  the  evidence  that  defendant  was  j 
near  the  place  where  the  homicide  was  com-  j 
mltted,  yet  tbey  cannot  convict  defendant  un-  1 
less  they  further  find  that  defendant  Is  the  ! 
man  who  fired  the  fatal  shot.    (2)  You  are  ! 
further  instructed  tliat  if,  from  the  evidence,  j 
you  find  and  believe  that  the  deceased,  Michael  i 
Prendergast,  caught  the  defendant  in  the  act 
of  stealing  some  corn  from  his  crib,  and  that 
the  said  Michael  Prendergast,  with  a  loaded 
shotgun,  made  an  assault  on  the  defendant 
with  the  intent  then  and  there  to  kill  the  de- 
fendant or  inffict  upon  him  some  great  lx)dlly 
harm,  and  that,  while  said  assault  was  being  i 
made,  defendant  shot  and  killed  aald  Prender- 
gast, then  you  will  find  the  defendant  not 
RUiity."    We  will  not  spend  any  time  on  these 
instructions  further  than  to  say  they  are  not 
the  law.    The  mention  In  tbe  motion  for  a 
new  trial  about  newly-discovered  evidence 
does  not  mention  what  the  evidence  Is,  nor  Is 
It  supported  by  the  affidavit  of  either  defend- 
ant or  the  supposed  witness.    Finding  no  re- 
versible erm*  in  the  record,  we  affirm  the  Judg- 
ment  All  concur. 


HARTMANN  v.  HORNSBY. 
(Supreme  Court  of  Missouri,  DiviHion  No.  1. 
Dec.  23,  1897.) 
JcDioiAt*  SAliSS— Estoppel— AOOBPTAXCB  or  Pao- 

CEBDS. 

Where  only  the  interest  of  K.'s  unknown 
h^ra  was  sold  at  a  Judicial  side  for  taxes,  the 
purchnser  of  the  mterest  of  K.'s  deviaeeB  is  not 
pstoppofi  to  nitnert  his  title  by  his  acceptance 
from  the  sheriff  of  the  surplus  proceeds  of  the 
sale. 

Appeal  from  St  Louis  circuit  court 

Suit  by  Anna  Hartmann   against  J.  L. 

Hornsby.    Judgment  for   defendant  and 

plaintiff  appeals.  Affirmed. 

Xagel  &  Kirby,  for  appellant  J.  L.  Horns- 
by, pro  86. 


ROBINSON,  J.   This  Is  a  suit  by  plalnUff 

to  have  tbe  title  to  certain  lands  named  In 
ber  petition  declared  in  her,  free  from  the 
clond  of  defendant's  title,  predicated  upon 
the  following  petition:  "Plaintiff,  for  her 
cause  of  action,  states  that  heretofore,  to 
wit  on  February  25,  1883,  she  became  tiiv 
purchaser,  at  a  public  auction,  and  from  the 
sheriff  of  the  city  of  St.  Louis,  Mo.,  at  the 
east  front  door  of  tbe  court  house  In  said 
city,  of  the  property  hereinafter  described; 
that  said  sale  was  held  In  pursuance  of  n 
levy  upon  said  property  made  by  the  said 
sheriff  under  a,£peclal  execution  issued  from 
the  clerk's  office  of  tbe  St  Louis  clnniit 
court  (being  special  execution  No.  19  of  the 
February  term.  1893)  upon  a  Judgment  there- 
tofore rendered  by  tbe  St  Louis  circuit 
court  in  a  certain  suit  ^titled,  'The  State  of 
Missouri,  at  the  Relation  and  to  tbe  Use  of 
Henry  Zlegenhelm,  Gtdlector  of  the  Cfty  ot 
St  Louis,  In  tbe  State  of  Missouri,  vs.  The 
Unknown  Heirs  of  Adam  Kost  Deceased, 
and  the  Unknown  Heirs  of  William  Kost  De- 
ceased;' that  said  suit  was  upon  back  taxes, 
tbe  flies  therein  being  No.  4,9G5  of  this  court; 
that  at  said  sale  plaintiff,  as  the  purchaser 
of  said  land,  paid  to  tbe  sheriff  tbe  amount 
for  which  she  had  bid  in  and  purchased  said 
property,  to  wit  the  sum  of  $88,  and  there- 
after, to  wK,  on  tbe  1st  day  of  March,  1893. 
plaintiff  received  from  said  sheriff  his  deed 
of  date  February  1893,  whereby  he  con- 
veyed to  her  tbe  property,  consisting  of  un- 
improved land,  and  situated  in  the  city  of 
St  Louis,  Missouri,  and  described  as  fol- 
lows, to  wit:  A  lot  of  ground  in  the  Caron 
delet  Common  Fields,  and  in  city  block  No. 
2,943;  said  lot  having  a  front  of  twenty-five 
(2o)  feet  in  Virginia  avenue,  by  a  depth  with 
that  width  of  one  hundred  and  twenty-five 
(125)  feet  and  being  bounded  north  by  prop- 
erty now  or  formerly  of  one  Smith,  east  by 
an  alley,  south  by  pn^rty  now  or  formerly 
of  one  Kost  and  west  by  Virginia  avenue: 
that  thereupon  plaintiff,  on,  to  wit  March 
1, 1893,  duly  caused  said  deed  to  be  recorded 
in  the  St  Louis  recorder's  office,  and  the 
same  is  now  of  record  there,  to  wit.  In  Book 
1,125,  at  page  627;  that  tbe  amount  paid  by 
plaintiff  to  said  sheriff  as  aforesaid  was  more 
than  enough  to  satisfy  said  execution,  and, 
after  the  payment  bad  been  so  applied  to  the 
payment  of  the  Judgment  and  all  costs  cov- 
ered by  said  execution,  there  remained  In 
the  bands  of  said  sheriff,  as  surplus  proceeds 
of  the  sale  of  said  lands,  the  sum  of  $10.11; 
that  at  tbe  date  of  the  filing  of  said  suit  the 
title  to  tbe  land  above  described,  as  shown 
by  the  records  In  the  St  Louis  recorder's  of- 
fice, was  in  either  William  Kost  son  of 
Adam  Kost  ftnd  nephew  of  William  Kost. 
deceased,  or  In  the  other  children  of  Adam 
Kost  nephews  of  said  William  Kost,  as  dev- 
isees under  the  will  of  said  William  Kost 
deceased,  a  copy  of  which  will.  In  due  form, 
was  then  of  record  in  said  otece,  In  Book  630. 
page  68;  that  thereafter,  to  wit  by  their 
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Joint  deed,  of  date  July  22,  1883,  dnly  exe- 
cnted  and  delivered,  and  recorded  in  the  St 
Ixtula  recorder's  office,  In  Book  1,171,  page 
368,  one  William  Kost,  as  nephew  of  Wil- 
liam Kost,  deceased,  and  the  sod  of  Adam 
Eost,  and  Jolm  Kost,  son  of  Adam  Kost,  and 
Isaac  Kost,  son  of  Adam  Kost,  devisees  as 
aforesaid,  with  their  respective  wives,  con- 
veyed to  defendant,  J.  L.  Homsby,  the  prop- 
erty atwve  described,  and  said  deed  was  fil- 
ed for  record  In  tbe  St  Louis  recorder's  of- 
fice on  August  9,  1803;  that  the  said  gran- 
tors, William  Kost,  John  Kost  and  Isaac 
KoBt,  are  and  were  the  only  sons  of  Adam 
Kost  and  nephews  of  William  Kost,  deceas- 
ed; that  thereafter,  to  wit  on  Aoffost  8, 
1894,  defendant  being  then  the  owner  of 
sncb  title  as  was  conveyed  to  him  by  the 
deed  last  above  ducrlbed,  and  knowing  that 
the  BUlt  above  named  had  been  bronght  and 
knowing  all  the  proceedings  had  therein,  and 
knowing  that  nnd^  the  special  execution  Is- 
Biied  In  said  cause  the  said  property  so  con- 
Teyed  to  him  as  above  alleged  bad  been  lev- 
led  upon  and  sold  to  plaintiff,  and  knowing 
that  said  surplus  had  been  paid  to  the  sher- 
iff by  platotiff  as  a  part  of  the  purchase 
price  of  said  land,  demanded  from  the  sher- 
i£F  said  surplus,  and  accepted  and  received 
same,  giving  his  receipt  therefor;  that  de- 
fendant thMeby  ratified  and  confirmed,  as 
to  any  title  then  held  by  him,  the  said  sale 
to  plalntitr,  and  the  title,  In  equity,  la  In 
plaintiff,  as  against  the  defendant;  that  de- 
fendant has  not  since  the  deed  to  him,  con- 
veyed anch  legal  title  aa  he  received  by  and 
through  said  conreyance  to  him;  that  by 
reason  of  the  premises  the  said  conveyance 
to  defendant  recorded  as  aforesaid,  Is  a 
cloud  upon  plaintiff's  said  title;  that  said 
land  is  vacant  unoccupied,  and  not  In  the 
actual  occupancy  of  any  one.  Wherefore 
plaintiff  prays  that  the  title  to  said  land  may 
be  dedared  In  her,  ftee  from  the  doud  of 
the  said  conveyance  to  defendant  and  for 
cncb  other  and  further  relief  aa  to  this  hon- 
orable court  may  seem  meet  In  the  prem- 
laee." 

The  only  question  presented  by  the  record 
Is  whether,  under  any  theory  of  the  law,  a 
caufte  of  action  was  stated;  the  case  haring 
been  disposed  of  on  demurrer  to  the  petition. 
Waiving  the  question  as  to  whether  plaintiff 
has  chosen  the  proper  remedy  to  have  declared 
the  title  to  the  land  in  her,  we  win  address 
this  discussion  to  the  cardinal  issue  Involved: 
Has  plaintiff  shown  herself  entitled  to  any  in- 
terest in  the  land,  as  against  defendant  1^ 
reason  of  his  conduct  In  accepting  the  surplus 
proceeds  left  in  the  hands  of  the  sheriff  from 
the  sale  of  the  land  by  him,  after  paying  the 
lax  Judgmoit  named  in  the  petltlmi?  Appel- 
lant's contention  Is  that  the  defendant  by  his 
conduct  in  accepting  a  part  of  the  proceeds 
of  the  sale,  has  ratified  the  sale  of  the  land 
to  plaintiff,  and  that  he  Is  estopped  now 
flrom  questioning  its  validity  In  any  respect 
While  the  proposition  Is  tnie,  as  announced  by 


ai^Ilant  in  a  general  way,  that  "where  (me, 
having  an  Interest  In  land,  accepts  the  pro- 
ceeds of  a  defective  Judicial  sale,  knowing  the 
facta  which  constitute  such  defect  he  thereby 
ratifies  the  sale  as  made,  and  will  be  estopped 
thereafter,  though  the  sale  would,  In  the  ab- 
sence of  ratification,  have  been  absolntely 
void,"  it  muat  be  noted  here  that  the  defect 
as  shovra  to  exist  by  plalntlfTs  petition,  was 
not  In  the  sale  of  the  land,  or  In  any  of  the 
proceedings  that  led  up  to  and  resulted  In  the 
sale,  but  la  shown  to  have  been  In  the  title  of  * 
the  defendant  In  the  execution  to  the  land. 
The  fact  that  the  land  belonged  to  the  present 
dcfpndant,  or  hia  grantors,  and  not  to  the  de- 
fendants named  In  tbe  tax  proceedings,  does 
not  make  the  sale  void,  voidable,  or  defective, 
In  the  aensG  understood  by  the  authorltlea  cit- 
ed by  appellant  In  siq^rt  of  her  contention. 
The  sale  to  plalatlff  accomplished  all  that  the 
original  proceeding  was  attempted  to  effect 
and  accomplish,  to  wit  the  disposition  of  the 
Interest  of  the  unknown  heirs  of  Adam  and 
William  Kost,  deceased,  In  the  land  In  con- 
I  troveray,  for  the  purpose  of  discharging  the 
land  of  the  taxes  then  due  upon  it.  Maulfest- 
ly,  the  defendant  In  this  proceeding  could  rati- 
fy nothing  more  than  the  original  proceedings 
begun  by  the  collector  attempted  to  accmn- 
pltsh,  and  that  was  accomplished  long  before 
he  accepted  from  the  sheriff  the  small  balance 
left  In  hia  hands  after  paying  off  and  dis- 
c^rging  the  tax  liens  then  against  It,  and 
the  costs  of  the  origtoal  proceeding.  Aa  shown 
by  the  petition  filed  herein,  no  attempt  was 
made  In  the  orl^nal  proceedings  to  subject  the 
interest  of  defendant  or  his  grantors.  In  this 
land,  to  any  Judgment  sale,  or  disposition 
whatever.  How,  then,  can  It  be  said  that  he, 
by  his  after  conduct  In  accepting  the  small  bal- 
ance left  In  the  hands  of  the  sheriff  from  the 
sale  of  the  Interest  of  others  than  himself  In 
the  land,  after  paying  the  tax  Judgment  against 
It  had  ratified  a  aale,  aa  of  hia  intereat  so  as 
to  now  estop  himself  from  setting  up  that  In- 
terest against  one  who  at  the  execution  sale 
got  all  that  was  attempted  to  be  woAA,  or  that 
could  have  been  sold  under  the  proceedings  aa 
originally  Instltiited,  which  proceedings  were 
in  every  way  perfectly  regular,  and  free  from 
defects,  so  far  as  any  dlscloaure  Is  made  by 
plaintiff's  petition  filed  herein.  There  was 
nothing  In  the  proceedings  at  or  before  the  sale 
of  the  land  to  plaintiff  (or,  for  that  matter, 
since  the  sale)  that  needed  ratification.  The 
original  proceedings,  so  far  aa  Indicated  by  the 
petltltm  filed  herein,  were  perfectly  r^ular. 
The  parties  were  all  brought  into  court  by  the 
usual  publication  as  required  by  statute,  the 
Judgment  was  regular  In  form,  the  execution 
Issued  was  In  conformity  thereto,  the  aale 
was  open,  and  no  representations  were  shown 
to  have  been  made  to  Induce  the  plaintiff  to 
believe  that  she  was  buying  other  than  what 
she  got— the  Interest  of  the  unknown  heirs  of 
Adam  and  William  Kost,  deceased,  in  and  to 
tbe  land  In  controversy.  The  doctrine  of  sale 
by  ratification,  or  estoppel  by  ratification,  flndf 
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no  idaoe.  In  tlie  facto  diKlesed  by  tbls  record, 
to  be  acpUfld.  BattfloaUon  ia  tbe  anproTal,  by 
act,  woxd,  or  oondnet,  of  tbat  wlilcfa  was  at- 
tconpted  (of  aceomidlabmeat),  tntt  whtcb  was 
Improperly  or  tmautliorizetlly  p^ormed  In  the 
Ont  butance.  If,  In  the  anlt  of  Zlegenheln,  as 
collector  for  tbe  city  of  St.  I^nia,  for  tlie  en- 
forcement of  tbe  city's  tax  lien,  tbe  devlMea 
of  WUliam  Koat,  deceased,  Instead  of  his  on- 
known  beira,  had  been  named  defendaHls,  a 
Judgment  bad  been  rendered  against  tbe  dert- 
sees  In  Csror  of  tbe  ooUector,  tad  executloo  Is- 
sned  thereoo,  and.  after  giring  tbe  pr(4)er 
notke,  a  sale  of  tbe  land  bad  been  made  tbcre- 
uder  to  satisfy  said  JndgBtent  and  costs,  and 
there  had  been  a  defecUvo  service  of  process 
oD  tbe  derlseeB,  as  owners  of  the  land  to  be 
aflEected  bj  the  tax  judgment,  so  that  tbe  Judg- 
ment was  not  legally  Unding  19cm  ttaem;  and 
tf  tbe  defendant  or  bis  grantors,  knowlBg  that 
the  aale  was  not  binding  upon  them,  so  as  to 
convey  their  title  to  the  land,  and  knowing  that 
plaintiff  had  paid  her  money  for  the  land  un- 
der tbe  beUef  that  the  tale  was  raUd.  and 
woold  c^perate  to  pass  tta^r  title,  demanded 
and  secured  from  tbe  sheriff  the  surplus  pco> 
ceeds  of  tbe  sale  left  Id  his  hands  after  sat- 
iating the  execution  and  casta,— tben  the  de- 
fendant and  his  grantors  might  have  been  held 
to  hare  ratified  tbie  sale  to  platotlfl;  and.  as 
tai  the  case  of  AnsUn  t.  Lsring,  63  Bfo.  19  (cited 
by  appellant  as  anthorl^  In  this  case),  tbey 
might  now  be  estoK)ed  fn>m  aettlng  19  tii^ 
record  title  to  defeat  the  equitable  title  of 
ptelntUt.  created  by  her  pvrcbaee.  Or  If  Qie 
salt  1^  the  ooUectOT  for  tbe  taxes  doe  upon  tbe 
laMd  had  been  agalnat  defendant's  grantors, 
liutead  of  against  the  unknown  heirs  of  Wil- 
Uam  Eost  deceased,  and  there  had  been  a  de- 
feet  in  tte  serrioe  of  puUlcatlon,  or  In  the  ad- 
Tertlsemeid  of  sal^  or  In  nny  other  step  of 
tbe  proceedings,  ao  aa  to  hare  rendered  the 
sale  ToM  w  ToldaUe.  aa  the  condltloiis  occa* 
akuwd,  and  the  defendant  or  his  grantwa  bad 
recedred  from  tbe  aherfff  the  surplus  prooeeda 
of  the  sale  left  In  the  huids  after  satisfying 
the  tax  Uen  agahist  the  land,  the  pWntiffs 
would  be  protected  by  tbe  court,  as  was  done 
In  the  case  of  Glybum  t.  McLaughUn,  106  If  o. 
S21. 17  S.  W.  602,  also  dted  by  appellant-  In 
all  the  cnaea  dted  by  qvdlant,  In  this  state, 
sriiere  the  proimsttlon  has  beoi  promonnced, 
that  a  iHtlflcatian  by  accepting  tbe  sm^fan  pro- 
ceeds  of  a  defeetlTo  Judicial  aale  will  operate 
aa  an  estQtvei  agatant  the  owner  of  the  land, 
even  thonSh  flie  sale  Ihanot  wovdd,  la  Oe  ab- 
WBoe  of  ratjiflcatlon,  have  bem  absolately  Ttrid, 
the  Interest  of  the  party  agaiaat  whom  tbe  ea- 
bippel  was  Invoked  bad  been  JudldaDy  aseall- 
ed,  aad  bat  fOr  the  fact  of  some  far^nlarity  or 
d^ect  in  tbe  proceodtoss  tbe  Intmat  wo<ild 
have  passed  by  the  sale.  Sncb  was  not  tbe 
fact  In  the  oaae  we  are  omslderlng.  Here 
the  effort  Is  to  have  defendant  convey  to 
plaintiff  a  title  and  interest  in  propoty  that 
was  never  aaaailed,  aold,  or  attempted  to  be 
pacthased.  Tbe  flscts  that  braqght  into  exist- 
cm  the  application  of  the  doctrine  of  sale  by 


nUiflcatlon  cr  estoi^iel,  now  attempted  to  be 
inrokfxl,  are  all  absent  frcnn  the  allegations 
of  [dointtirs  petition,  tbe  defendant  debtor 
in  an  execution  aale,  who  Is  but  a  vondor 
tfaroughont  the  agency  of  the  sheriff,  as  all 
otlier  Toidors,  whether  acting  tot  himself,  or 
through  an  agent,  on  every  prinelirite  of  ris^t, 
;  Justice,  or  law  la  doiied  the  ri^t  to  retain  the 
property  sold,  after  receiving  ttie  ivoceeds 
thereof.  Tbe  doctrine  of  equltaUe  estofipel 
apidtes  with  as  much  force  where  the  proceeds 
'  accepted  arise  from  a  aale  by  authority  of  law, 
j  as  whexe  It  agings  tzom  the  act  of  tbe  party: 
I  but  here  the  ezecution  did  not  confer  nor  did  It 
;  attenqM  to  confOr,  authority  iqwn  the  aherlff 
to  aell  or  expose  for  sale  any  interest  of  de> 
fendant  or  his  grantor*  tn  the  land  In  contro- 
!  Tcniy.  that  defeiidant  might  ratuy  afterwards 
if  for  any  reason  the  execotive  aotbortty  waa 
not  fomnd,  or  was  defeetm.  Nothing  tbat 
was  done  by  tbe  defendant  herein  can  Und  the 
defendanto  In  the  original  proceediDg,  wboae 
interests  alone  in  tbe  property  idatattff  pur- 
chased. No  Judgment  that  this  court  mi^t 
now  make  would  bar  tbe  defendants  tn  the 
original  proceeding  from  prosecuting  their  suit 
agatnat  this  defendant  tor  the  money  that  it 
Is  alleged  he  has  received  from  the  sibcriff  for 
the  sale  of  the  land.  Prom  idalntura  atete- 
ment  of  facta,  this  defendant  has  received  no 
money  tint  be  la  entliM  to  bcM,  so  aa  to 
enable  ber  to  invoke  agalnat  him  the  rule 
that  "one  will  not  be  entitled  to  hold  both  the 
property  and  tbe  proceeds  lesatting  from  the 
sale  thereof."  As  defendant  has  received  no 
part  of  the  proceeds  of  tbe  aale  of  tbe  land  In 
controversy  that  he  is  aittOed  to  hold,  aa 
the  idalntiff  was  bi  no  wise  tntereated  In  tbe 
disposition  of  the  tnn&s  after  the  dlsdnrge  of 
the  Hen  agahiat  the  land,  aa  plaintiff  was  In 
no  way  misled  or  deceived  by  the  action  of  de- 
fendant in  receiving  that  part  of  the  proceeds 
of  tbe  aale  from  tbe  sheriff  that  be  did  get. 
and  as  plaintiff  got  all  the  Interest  to  tbe  land 
tbat  was  sold,  or  attempted  or  Intended  to  be 
sold,  tbe  doctrines  of  tattflcatton  or  estoppel 
are  ana  vailing  to  pialntHT  to  allenoe  the  asser- 
tion hy  defendant  at  bis  l^^al  title  to  the  land 
agalnat  her  ao -called  equitable  title  acquired 
at  tbe  execntlott  sale  of  the  land  by  the  sheriff. 
Ftefntiff's  petition  deariy  dmws  tiiat  ahe  has 
no  ri^t  to  a  decree  investing  bw  with  de- 
toBdanf  s  title  to  the  land.  The  Jud^nent  of 
the  drcntt  court,  sustaining  defendant's  denmr- 
nr  to  the  petition,  la  theeafore  afflnned. 

BABCLAY,  a  J.,  and  MAOTABLANB  and 
BRAOB,  JJ.,  concur. 


STATE  V.  KABIiOWSKI. 

(SiTpreme  Conrt  of  Mlasonrl,  Division  No.  2. 
Feb.  1,  1898.) 

FoilQERT— ISDICTMEST— VaKWCT— JfDQIIBKT. 

1.  An  Indictment  charKlng  the  forgiug  of  aa 
instmment  purporting  to  be  tbe  act  of  Lorena 
X.,  by  the  name  of  L.  X.,  Is  not  objectlonaMe. 
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2.Jndgnent  of  conviction  caDHOt  staail,  the 
indtctinent  haviaic  charged  aepaiate  and  dfatinet 
oflFeoMB,  and  the  verdict  not  ihowing  on  what 
coant  it  waa  founded. 

Ap[>eal  from  circtUt  ooort.  Iiawr«ice  coantp; 
J.  C  Lajuaon,  Judge. 

B.  Karlowtkl  api>eals  from  a  cmiTlction. 
BeTeraed. 

Joseph  M.  McPhenoD,  for  appelfauit.  HM- 
ward  C.  Crow,  Atty.  Gen.,  and  SamL  R  JeflT- 
rtes,  Awt  Atty.  Gen.,  for  the  State. 

SHBRWOOD,  J.  Tbere  are  sereral  connta 
In  the  Indictment  under  whtch  defendant  was 
conricted.  Two  of  them  ba  their  charging 
parts  are  fts  follows: 

"That  one  B.  ^ilowakl,  on  the  25tb  day  of 
pptimary,  1S96,  at  the  coimtT  of  Lawrence.  In 
the  state  of  Missouri,  did  then  and  there  nnlaw- 
fally,  feloniously,  and  falsely  moke  and  forge 
a  certain  Instrament  In  writing,  to  wit,  a 
check  and  order,  purporting  to  be  the  act  of 
one  LoccBS  SnRcowskl,  by  the  name  of  L.  Sul- 
kowskl,  hy  which  a  peconlary  demand  and  ob- 
ligation fiir  the  payment  of  sixty-flve  dollars 
anil  fifty  cents  by  Qie  said  Lorens  Solkowskl, 
by  the  name  of  L.  SulkowsU,  to  the  said  B. 
KarlowsKI,-  or  order,  purported  to  be  created, 
which  said  false  and  forged  inittnnnent  and 
note  Is  of  the  tenor  ftrflowhig.  that  Is  to  say: 
'No.  1.  Lorens  Snikowskt.  Dealer  in  General 
Merchandise.  Bricefield.  Ma,  25  Febmnry 
18,  1S06.  Pay  to  the  order  of  7^  KoImR  Vlt. 
6S  9  BOc.,  slztyflre  dollars  50  cats,  d<dlan. 
To  Pierce  City  National  Bank,  Pierce  City,  Mo. 
L.  SulkowakI,*— wilb  bitent  then  and  there 
and  tiiereby  mdawfully  and  felonlonsly  to  tn- 
Jnre  and  defraud,  against  the  peace  and  dig- 
nity of  the  state." 

'That  one  B.  KarioWfkl,  <m  the  2Sth  day  of 
P«>l>raaiy,  1896,  at  the  county  of  Lawrence. 
In  tlie  state  of  Mlasourl,  a  certahi  forged  and 
oonnterfeft  order  and  dieck,  purporting  to  be 
made  by  one  Loms  Snlkowskl,  by  the  name 
of  U  SuftowskI,  and  iKuporting  to  be  drawn 
on  the  Pierce  City  National  Bank,  a  banking 
corpotatko  duly  Incorporated  tmder  tiw  law 
of  the  United  States,  which  said  forged  and 
countwfelt  order  and  chedc  is  as  follows:  'No. 
1.  hastsa  SidkowskI,  Dealer  In  General  Mer- 
chandise. BrloefleM,  Vxh  Pay  to  the  order 
ot  B.  Kaxlowskl,  es  f  ODe.,  sfacty-flTe  dollars 
50  coits,  doOars.  To  Pierce  Olty  National 
Bank,  Pierce  Olty,  Mo.  L.  SidkowskI.'— felo- 
niously did  then  and  there  pass,  utter,  sell,  ex- 
punge, and  driver  aa  true  to  one  L.  A.  Chap- 
man, eaditer  of  the  said  Pierce  City  National 
Bank,  for  the  oonsldaatlon  of  slxty-flve  ^kH^ 
lars  and  fifty  cents,  witli  Intent  thai  and 
there  tbe  said  L.  A.  Chapman  uid  the  said 
Pteroe  City  National  Basic  to  injure,  cheat, 
and  defmud,  be,  Uie  said  B.  Kariowski,  tlien 
and  there  knowing  the  said  order  and  cbo(>k  to 
be  forged  and  counterfeited,  against  the  peace 
and  dignity  of  the  state." 

This  bidlctment  Is  based  on  sections  3633, 
»-.34.  Ber.  St.  1880.  Xb  objection  Is  dlftcor- 
ered  to  the  form  of  this  Indictment,  nor  do  we 


I  dlKcover  any  variance  between  tbe  diarges  and 

I  tlie  proof.  This  case  is  wholly  onlike  that 
of  State  T.  ¥ay,  65  Mo.  400;  for  there  the  tn- 

I  dictment  charged  that  the  instrument  was 
a  promissory  note  signed  James  C.  Orr, 
while  the  evidence  showed  a  promissory  note 
signed  by  J.  C.  Orr,  and  on  this  it  was  prop- 

'  erly  hdd  that  there  was  a  fatal  variance  bo- 
tween  the  allegation  and  tbe  evidence  offered 

1  In  Its  support  But  in  that  case  there  is  no 
Mmllar  arwrnent  to  that  contained  In  the 
words,  "by  the  name  of  L.  Sulkowski,"  etc., 
which  provided  for  the  introduction  of  the 
proof  aa  made.     Notwithstanding  what  Is 

,  said  In  the  foregoing  observations,  the  Judg- 
ment cannot  be  permitted  to  stand,  because, 
the  indictment  charging  two  tieparate  and  dis- 
tinct offenses,  the  verdict  Is  instiffldent.  In 

,  that  It  is  a  general  one,  so  that  it  cannot  be 
told  on  what  count  of  the  indictment  It  Is 
founded.  State  v.  Pierce.  130  Mo.  dl,  37  3. 
W.  H15.  For  this  error  judgmmt  rerawd, 
and  cause  remanded.    All  concur. 


STATE  V.  CHINN. 
(Supreme  Court  of  Muwoari,  Divinion  No.  2. 
Feb.  1.  1808.) 

FOROBRT— SumClBNCT  09  InDICTMKNT. 

1.  An  indictment  charged  that  defendant  otter- 
ed as  tme  "an  order  purporting  to  be  the  act  of 
one  Mrs.  A.,  to  wit,  Sue  E.  A.,'*  etc.,  knowing 
It  to  be  fOrgwl.  Tbe  order  set  out  waa  signed, 
"Mrs.  A."  Beld  Imd  for  uncertainty,  in  that  it 
did  notauffidentlr  show  whose  name  wiut  foiled. 

2.  An  indictment  charged  that  defendunt  ut- 
tered as  tme  a  certain  instrument,  knowing  It 
to  be  forged,  which  was  entitled  "The  State 

against  S.,"  "before  ,  J.  P.,"  and  purported 

to  be  an  order  of  A.  on  the  clerk  of  Oie  criminal 
court  to  pay  a  firm  named  "fees  doe  me  ii 
witness  la  the  above-named  case."  Hdd  bad, 
as  not  showing  any  cose  pending  in  which  A.  wan 
entitled  to  witness  fee. 

Appeal  from  criminal  court,  Greeu  eoui- 
ty;  J.  J.  Gideon,  Judge. 
I     W.  W.  Cbinn  was  convicted  of  ottering  a 
:  forged  Instrument,  and  appeals.  Reverseii. 

P.  T.  Allen  and  W.  D.  Tatlow,  for  appe- 
lant. Edward  0.  Crow.  Atty.  Gen.,  and  Saml. 
R  JeifrieB,  Asst  Atty.  Gen.,  for  tbe  State. 

BUBORSS,  7.  At  the  March  term,  1SU6. 
Of  tbe  Greene  connty  criminal  court,  the  de- 
fendant was  Indicted  by  tbe  grand  Jury  of 
oald  oonnty.  and  charged  In  the  first  cotmt 
of  the  Indictment  with  forging  an  order,  and 
I  in  itbe  second  count  with  uttering  and  put>- 
I  llshing  the  same  knowing  It  to  be  forged, 
!  with  iDtmt  to  defraud.  At  the  July  term, 
1896,  of  said  court,  be  was  put  upon  hla 
trial,  and  acquitted  of  tbe  crime  charged 
against  bim  in  the  first  count,  but  was  con- 
victed under  the  second  count,  and  bis  pnn- 
ishwent  itaced  at  two  years'  Imprisonment  in 
tbe  penltentiaiy.  Defendant  in  due  time  fil- 
ed motitm  for  a  new  trial  and  In  arrest, 
whl^  \ieAag  overruled,  he  saved  bis  excep- 
tlona,  and  brings  tbe  case  here  by  appeal  for 
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review.  The  Indictment,  leaving  off  tZie  for- 
mal parts,  li  as  follows:  "The  grand  Jurors 
of  the  state  of  l^lisBourl,  Impaneled,  Bwom, 
and  charged  to  Inquire  wUbin  and  for  the 
body  of  Greene  county,  upon  their  oath  pre-  ' 
sent  that  one  W,  W.  Chinn,  late  of  the  coun- 
ty and  state  aforesaid,  on  the  11th  day  of 
January,  A.  D.  1896,  at  the  county  of  Green 
and  state  of  Missouri,  did  then  and  there  un- 
lawfully and  feloniously  forge,  count^elt, 
and  falsely  make  a  certain  false,  forged, 
and  counterfeit  Instrument  In  writing,  to 
wU,  an  order  purporting  to  be  the  act  of  one 
Mrs.  Austin,  to  wit.  Sue  E.  Austin,  by  which 
a  pecuniary  demand  and  obligation  purport- 
ed to  be  transferred,  which  said  false,  forged, 
and  couDterfelt  order  Is  of  the  tenor  follow- 
ing: 'State  of  Missouri,  Plaintiff,  tb.  Wil- 
liam Sharp,  Defendant   Before  ,  J.  P., 

Springfield,  Mo.,  January  11,  1890.   Clerk  of 
the  Criminal  Court  of  Greene  County,  Mo.: 
Pay  to  Chlnn  Bros,  fees  due  me  as  wituess  In 
above-named  case.   This  order  will  be  hon- 
ored by  criminal  clerk  of  any  county  to 
which  this  case  may  be  transferred.  More 
or  less,  $.50.  For  value  received  I  assign  this  | 
claim  to  Chinn  Bros.   Attest:   Mrs.  Austin,'  ; 
—with  Intent  then  and  there  and  thereby  | 
feloniously  to  Injure  and  defraud,  against  the  j 
peace  and  dignity  of  the  state.    And  the  i 
grand  Jurors  aforesaid,  impaneled,  sworn, 
and  charged  as  aforesaid,  upon  their  oaths  | 
aforesaid,  do  further  say  and  present  that' 
one  W.  W.  Chlnn,  late  of  the  county  and 
state  aforesaid,  on  the  11th  day  of  January, 
1S!>6,  at  the  county  of  Greene  and  state  of 
Missouri,  and  feloniously,  a  certain  false  and 
counterfeit  instrument  In  writing,  to  wit,  an 
order  purporting  to  be  made  by  Mrs.  Austin, 
to  wtt,  Sue  E.  Austin,  by  which  a  pecuniary 
demand  and  obligation  purported  to  be  trans- 
ferred by  the  said  Mrs.  Austin  to  Chinn 
Bros.,  which  said  forged,  false,  and  counter- 
felt  Instrument  In  writing  Is  of  the  tenor  fol- 
lowing:   'State  of  Missouri,  Plaintiff,  vs. 

■William  Sharp,  Defendant.   Before  ,  J. 

P.,  Springfield,  Mo.,  January  11,  1896.  Clerk 
of  Criminal  Court  Green  County,  Mo.:  Pay 
to  Chinn  Bros,  fees  due  me  as  witness  in 
al)ove-named  case.  This  order  will  be  honor- 
ed by  the  criminal  clerk  of  any  county  to 
which  this  case  may  be  transferred.  More 
or  less,  ¥-50.    For  value  received  I  assign 
this  claim  to  Chinn  Bros.  Attest:  Mrs.  Aus- 
tin,'—feloniously  did  pass,  utter,  and  publish 
as  true  to  one  D.  C.  Henshey,  as  treasurer  of 
Greene  county.  Mo.,  with  Intent  blm,  the  said 
D.  C.  Henshey,  then  and  there,  and  thereby, 
feloniously  to  injure  and  defraud,  he,  the  '■ 
said  W.  W.  Chinn,  then  and  there  well  \ 
knowing  the  said  instrument  in  writing  and  , 
order  to  be  false,  forged,  and  counterfeit,  j 
contrary  to  the  form  of  the  statute  In  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the-state." 

The  first  question  presented  for  considera- 
tion Is  with  respect  to  the  sufficiency  of  the 
Indictment    Thia  question  wu  raised  for 


the  first  time  in  the  motion  In  arrest  in 
which  it  was  claimed  that  the  indictment  is 
tiad,  and  the  same  insistence  Is  made  in  this 
court  The  contention  is  that  the  instru- 
ment set  forth  In  the  indictment  does  not 
purport  to  have  the  signature  of  any  one  at- 
tached thereto;  that  the  name  "Mrs.  Austin" 
Is  not  the  name  of  any  particular  person,  is 
not  the  subject  of  forgery,  and  does  not  pur- 
port to  be  the  act  of  any  particular  person: 
that  there  are  many  Mrs.  Austins  Is  indis- 
putable, and  unless  the  averment  In  the  In- 
dictment to  wit  "an  order  purporting  to  be 
made  by  Mrs.  Austin,  to  wit,  Sue  E.  Austin," 
sufficiently  shows  that  by  the  words  "Mrs. 
Austin"  was  then  and  there  meant  and  In- 
tended to  mean  Mrs.  Sue  E.  Austin,  the  in- 
dictment must  be  held  to  be  had  for  uncer- 
tainty, for  there  la  no  other  averment  as  to 
what  Mrs.  Austin  it  was  whose  name  is  al- 
leged to  have  been  forged,  and  the  evidence 
clearly  showed  that  It  was  Mrs.  Sue  E.  Aus- 
tin to  whom  the  witness  fee  of  50  cents  men- 
tioned in  the  indictment  was  due.  What 
significance,  then,  is  to  be  attached  to  the 
word  "purport"?  In  the  case  of  Fogg  v. 
StaXe,  9  Yerg.  392,  the  court  quoting  from 
Buller,  J.,  In  Gilchrist's  Case,  2  Leach,  75o. 
said:  "Old  cases  have  given  rise  to  much 
learning  and  argument  on  the  words  'pur- 
port' and  'tenor,'  and  the  books  are  full  of 
distinctions  as  to  the  meaning  of  these 
words,  and  the  necessity  of  using  the  one  or 
the  other  of  them  in  indictments  where  in- 
struments are  to  be  stated;  but  in  the  many 
cases  upon  the  subject  I  can  find  no  Judicial 
determination  that  the  purport  and  the  tenor 
should  both  be  stated  In  any  case  whatever. 
'Purport'  means  the  substance  of  an  Instru- 
ment as  It  appears  on  the  face  of  It  to  every 
eye  that  reads  It  and  'tenor'  means  an  ex- 
act copy  of  It;  and  therefore,  where  the  in- 
strument is  stated  according  to  its  tenor, 
the  purport  of  It  must  necessarily  appear." 
19  Am.  &  Eng.  Enc.  Law.  590;  2  Ruas.  Crimes, 
p.  804;  Fogg  V.  State.  9  Yerg.  392.  The  order 
does  not  purport  on  Its  face  to  be  signed  by 
Mrs.  Sue  E.  Austin,  but  only  purports  to  be 
signed  by  Mrs.  Austin,  and.  In  the  absence  of 
other  allegations  showing  that  by  the  words 
"Mrs.  Austin"  was  meant  and  Intended  to 
mean  Mrs.  Sue  E.  Austin,  the  Indictment  Is 
fatally  defective.  State  v.  Karlowski  (not 
yet  officially  reported)  44  S.  W.  244.  Now.  If 
the  Indictment  had  alleged  that  the  words 
Ura.  Austin,  as  used  In  the  order,  then  and 
there  meant,  anfl  were  by  defendant  then 
and  there  Intended  to  mean,  one  Mrs.  Sue  fiU 
Austin,  It  would  in  respect  to  that  allegation 
have  been  good;  but,  as  the  order  does  not 
upon  its  face  purport  to  have  been  signed 
by  Mrs.  Sue  E.  Austin,  such  averments,  or 
others  substantially  the  same,  were  neces 
sary  In  order  to  make  a  good  Indictment 
Stewart  v.  State,  IIS  Ind.  505,  16  N.  E.  180. 
The  mere  use  of  the  words,  "an  order  pur- 
porting to  be  the  act  of  one  Mrs.  Austin,  to 
wit,  Sue  E.  Austin,"  does  not  sufficiently  In- 
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dMdute  the  peraon  wbow  name  was  for- 
ged. 

The  Indlcbnent  Im  also  defective  for  the 
further  reason  that  It  do»  not  allege  that 
rhere  erer  had  be«i  pending  before  any  par- 
ticular Jnstlce  of  the  peace  a  suit  In  which 
the  state  of  MUeourl  waa  plaintiff,  and  Wll- 
11am  Sharp  waa  defendant,  In  which  Mrs. 
Aiutln  bad  been  allowed  and  that  there  waa 
due  her  a  fee  of  50  cents  or  any  other  sun  as 
a  witness.  In  State  t.  Hnmpbreys,  10 
Hvm^  442,  Uke  Indictment  charged  that  de- 
fendant "did  feloniously  and  fraudulently 
forge  a  certain  paper  writing,  which  said 
paper  writing  la  as  follows,  that  Is  to  say: 
Mr.  J.  Bostldi:  Yon  will  please  charge  Mr. 
.1.  S.  Humphreys*  account  to  us  up  to  this 
date,  Feby.  7,  ISM.  Troyman  ft  Tannehlll,' 
with  Intent  to  d^rand  one  B.  B.  Tannehlll, 
And  with  intent  of  him,  the  said  Jos^h  S. 
Hum^ueys,  to  pass  and  Impose  the  same  up- 
on one  John  O.  Bostlck  as  genidne>"  Ibere 
was  also  another  count  for  passing  the  said 
forged  instrument  knowing  It  to  have  been 
forged;  and  It  was  held  that  the  indictment 
was  InTalld,  because  It  did  not  all^  that 
Humphreys  was  Indebted  to  Bostlck,  and 
that  unless  a  debt  existed  there  could  be  no 
fiand.  The  court  said:  "It  Is  evident  that 
to  give  effert  to  the  order,  and  to  authorise 
the  Implication  of  a  fraudulent  deslffn  In 
uuklnjr  It  (the  order].  It  must  aiq>ear  that 
«aid  defendant  waa  Indebted  to  aald  BostlcU 
at  the  time.  The  order  is  not  a  general  one 
for  credit  or  other  thing,  but  It  la  apeclally 
to  charge  defendant's  account  up  to  that 
4late  to  the  writers.  It  could  not  be  of  any 
Tiraeftt  to  defendant,  or  prejudice  to  the  oth- 
fT  parties,  unless  the  defendant  were  Indebt- 
ed at  the  time  to  Bostlck;  and  It  could  have 
DO  other  effect.  If  genuiiie,  but  to  discharge 
that  Indebtedness.  This  is  an  Important  and 
material  Ingredient  la  the  description  of  the 
offense  charged,  and,  because  there  Is  no 
STerment  In  the  Indictment  of  such  indebted- 
ness, we  think  it  does  not  sufficiently  charge 
the  offense."  So,  in  this  case.  If  there  waa 
no  witnesa  fee  due  Mra.  Austin,  the  order 
ifiuld  have  been  of  no  benefit  to  defendant  or 
prejudice  to  her,  and  it  could  have  no  other 
offect.  If  genuine,  tlian  to  transfer  her  right 
to  the  fee  to  Chlnn  Bros.  For  these  reasons 
we  reverse  the  judgment,  and  remand  the 
cause. 


OANTT,  P. 

cur. 


and  SHBRWOOD,  J.,  con- 


Srr.  FRANCIS  MILL  OO.  et  al.  v.  Si  ca  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  7,  1897.) 
RacoKiM — Entries  Ncxg  Pro  Tuko— Construo- 

TIOH— NkW  TR[AU 

1.  Record  entries  nunc  pro  tune  can  only  be 
properly  made  when  based  on  some  writing  in  a 
cause  which  directly,  or  hj  fair  inference,  Indi- 
t-ates  the  purport  of  the  entry  so  sought  to  be 
sum^lied. 


2.  The  word  "Off,"  written  by  the  clerk  of  the 
court  ill  preparing  the  court  docket  for  the  next 
term,  under  an  entry  showing  the  filing  of  a  mo- 
tion for  a  new  trial,  cannot  be  regarded  as  an 
entry  overruling  the  motion. 

3.  The  tssoing  of  an  execution  wUl  not  war- 
rant the  inference  that  a  motion  for  a  new  trial 
made  in  the  cause  was  Averroled. 

Appeal  from  circuit  court,  Dunklin  ooimty. 

Motion  by  the  SL  Francis  Mill  Company  and 
oth«s  agahist  the  heirs  of  WyUe  P.  Sugg,  de- 
ceased, sDd  others,  for  an  order  nunc  pro 
tunc  to  amend  the  docket  of  the  court  so  as  to 
show  the  overmllng  of  a  motion  for  a  new 
trial.  From  an  Mder  denying  the  motion, 
I>]aintiff8  appeal.  Affirmed. 

In  AprU,  1875,  this  suit  was  brought  by  the 
St.  FniDciB  Mill  Company  and  others,  In  the 
Dunklin  circuit  court  (as  creditors  of  Mr.  Wil- 
liam S.  Sugg),  against  Mr.  Wylle  P.  Sugg. 
The  main  object  of  the  plalntlffa*  petition  wss 
to  set  aside  as  fraudulent  a  deed  of  convey- 
ance of  land  In  Dunklin  county,  executed  by 
the  former  Mr.  Sugg  to  the  latter,  and  to  have 
tlie  land  sold  to  pay  the  claims  of  said  cred- 
itors of  William  S.  Sugg.  The  orlghml  de- 
fendnnt's  death  was  suggested  In  1870,  and  an 
order  of  publication  was  obtained  in  1877 
against  his  heirs,  who  were  duly  foimd  to  be 
noare»I(lenta  and  unknown.  The  conditional 
order  was  ultimately  made  final  In  1878  for  a 
rerlvnl  of  the  suit  against  the  "said  unknown 
heirs  of  Wylie  P.  Sugg."  At  the  same  term 
a  gnardlan  ad  litem  for  the  minor  defendants 
was  apiiointed.  He  accepted,  and  took  leave 
to  answer  at  the  next  term.  August  20,  1880, 
a  decree  was  passed  in  'favor  of  plaintiffs,  fol- 
lowing a  finding  of  the  facts  substantially  as 
asserted  In  plaintiffs'  petition.  The  sulMtauce 
of  the  decree  Ik  "that  said  deed  of  conveyance 
be  declared  fraudulent  and  void,  and  that  the 
same  be  set  aside  and  for  naught  held,  as  to 
tlie  plalntfffs  herein,  as  creditors  of  said  Wil- 
liam S.  Suie^,  except  as  to  the  following  lands 
in  said  deed  described,  which  is  by  agree- 
ment of  the  parties  herein  excepted  and  ex- 
eluded;  and  said  deed  Is  not  set  aside  as  to 
the  following  described  of  said  laud,  to  wit, 
[description];  and  that  the  plaintiffs  have  and 
recover  of  the  defendants  their  costs  and  char- 
ges in  this  behalf  expended."  The  deed  an- 
nulled by  the  decree  waa  a  conveyance  of  date 
May  24,  1871,  purporting  to  transfer  title  to 
19,841.52  acrea  of  land  In  Dunklin  county.  On 
the  day  the  decree  was  rendered  (as  appears 
from  the  miuutes  of  the  court)  a  motion  for 
new  trial  was  filed  by  defendants.  That  mo- 
tion was  as  follows  (omitting  caption  and  sig- 
nature): "Now  come  the  defendants  l*y  at- 
torney, and  move  the  court  to  grant  a  new  trial 
in  the  above  cause,  for  the  following  reasons: 
(1)  Tlie  court  admitted  Irrelevant  and  Incom- 
petent testimony;  (2!  the  court  erred'in  admit- 
ting the  testimony  of  Rnthbim;  (3)  the  finding 
of  the  court  is  against  the  evidence;  (4)  the 
finding  of  the  court  is  not  warranted  by  the 
evidence;  (5)  the  finding  of  the  court  Is 
against  the  law  and  the  evidence  In  the  case." 
The  foregoing  exhibits  the  general  state  of  the 
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case  wlien  tiw  moTM  beaan  wblcb  led  to  tlte 
brlngfng  of  tbe  pending  ai^eals.  Id  JaDuaiy, 
1895,  tbe  irialntlflFs  Oleil  a  iqotlon  Cor  an  entry 
nimc  pro  tunc  In  said  cause,  ao  as  to  show 
that  the  said  motion  for  new  trial  had  been 
0T«Tuled  at  tbe  Augus^  tenn,  1880.  AX  tbe 
lieariiiK  of  said  motion  (both  parties  being  rep- 
reseottHl)  tbe  following  fncts  appeared  brides 
those  already  reoUed:  Shortly  after  tbe  de- 
crM  afoi'e»iUI  ay  execution  was  toaued  there- 
on and  the  land  sold.  There  was  a  motion  to 
set  aside  tbe  sate,  May  28.  1881.  lliere  was 
also  a  motion  to  quash  the  eJKcutloa  filed  May 
24,  1881.  Tbe  return  of  tbe  sherifT  on  tbe 
oxcciiiton  showed  that  the  land  had  been  lev- 
ied upon  and  sold  (in  accordance  with  the  com- 
iuand  of  the  writ)  May  25,  18SI,  and  that 
Measj's.  Bt^ers  and  Bragg  had  bought  it  for 
$272.25.  The  motions  to  quash  tbe  executiou 
nnd  set  aside  the  sale  were  sustained,  and  an 
alias  execution  for  costs  was  issued,  October 
17,  1881.  In  November,  1881,  a  moUon  to 
quash  the  latter  executiou  was  filed,  but  this 
record  does  not  disclose  what  became  of  it. 
Some  proceediugs  in  the  probate  court  of  the 
coonly,  In  the  matter  of  the  estate  of  William 
S.  Sugg,  were  shown  In  evidence,  looUng  to 


a  sate  of  bis  real  e*tste  tor  debts  dot  te  the 

plaintiffs  In  tbe  original  case  referred  to.  It 
appeared  that  an  order  of  sale  of  said  land  was 
entered  In  tbat  ^voceedtng;  and  afterwards  was 
confltnwd  by  the  prcqpat»  court,  notwlthstuid- 
inc  objections  to  the  confinnatlon  by  Mt.  Fisfa- 
er,  as  attorney  for  Clyde  Sugg  aad  oQiers, 
filed  Jawwry  2,  1882.  There  was  oral  tee- 
tlmoay  by  CDyde  F.  Sugg  (on  the  bearing  of 
the  motions  In  the  clrentt  court  In  this-  case) 
tealing  to  prove  tbat  Mr.  Fishar  was  not  au- 
thorised to  appeav  as  attorney  tat  any  oC  the 
heirs  ol  WilUem  S.  aogg  In  that  matter.  It 
further  was  shown  that  the  entries  reproduced 
OD  the  accompsnylBg  Bxblbit  A  appeared  on 
tbe  circuit  Jut^e's  docket  which  bad  been  in 
use  at  the  terra  (August,  1880)  when  tbe  decree 
was  rendered.  The  circuit  clerk  in  oAce  at 
the  time  of  the  trial  toetlBed  that  be  bad  care- 
fully examined  tbe  recosd  in  tbe  cawe,  and 
found  no  entry  to  indloata  tbat  tbe  coart  had 
ever  passed  on  the  motion  fer  new  trlaL  It 
was  admitted  that  tbe  words,  "Pass  tlU  tme 
o'clock,"  written  in  pencil,  and  tbe  words  In 
ink.  "Submitted,  Judgment  and  decree  for 
plaintiff.  In  acoosdanee  with  tbe  prayw  of  tbe 
petition,"  ete.,  and  the  werds,  written  la  pen- 


IfaeAdkywiiBg  is  Bxfaibit  A: 
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W.                JODGIPft  DOOKVIMnBODTr  OOUBTF. 

ueoin>  DAY'S  pBsossnsaa 

TRIAL  CASES 
TOS  TBX  AOOVST  TBBX,  A.  Sk  UHk 

Na  of 

OSM. 

Msmea  of 
Aitomeys. 

Nsmw  of  PurttM 
InAoMoa. 

Cause  of  AeHon. 

Servica  H«d  on  Older 
Usde  iMt  UniL 

Ord«r  of  PreasBt 
Term. 

ISL 

Jobn  P.  nylos, 

J.1I.  Flriw. 

Sol.  a  Kitohmu  & 
Son. 

Jobn  TiddHe,  sd- 
mittlstntor  V. 
Beolcwltb,  de- 
desMd, 

A.aEskeT. 

C  A.  on  accouai. 

Amended  answer 
filed  and  eonttauad. 

BwUastta  of  piir 
died.  Jury  walTed, 
submitted,  find  for 
deC't.  Jadgmsat 
uainst  pl'ff  for  <xH>t9 
olialk 

OC 

ur. 

S.  H.  Cbspmss. 
&  T.  DSTlL 

Jaoob  B.  Smith 
n. 

DUOkllQ  OOOOtJ' 

a  A.  on  Dunklin 
county  boadfc 

OHSttniMd  nsder  sdi- 
TtsesMBb 

Jud^pBvM  tot  de> 

fendant. 

OA 

Bsdlord,  Flihsr 
and  Crumbi 

DSTla. 

St.  Fiftsols  Mill 
Cwapany  at  si 
va. 

Xbo  Hetr*  of  Wylle 
P-SHSg. 

In  Equltau 

Deft  witb  draws  mo- 
ttoa  to  8itppT«M  depe- 

sltlona,  and  by  agrea- 
ment  tne  order  to  snp- 
pren  tbem  la  Mt  aside 
and  cause  oostlnued. 

Pass  tlU  1  oMloek. 

Submitted.  Judxmeu 
and  decree  for  pi'il  tn 
aocordsoos  wHb  pim;^ 
erof  pemUui,atc.  Ho- 
tlonf  or  new  trUl  tiled. 

on. 

H.  H.  Bedford. 
Cbspswu  A  OSTlS. 

H.  H.  Bedford 
JSeobUsanetsL 

CL  A.  la  eJeotjBUQit. 

Oontlaued  \ij  acrw- 
moat  of  vanlM. 

New  parties  to  be 
brought  In.  Order  for 
suronona  fornsiaMc- 
ties  and  eontiuued. 

INlTll*IsvM»> 

Flshfir  A  Dennis. 

W.D.Bftoford«isl. 

ftoalnst 
Elsn  a  Satbbmn. 

a  A.  In  ejeotment. 

Submitted  and  eon- 
tlnusd. 

SnbnHML  Sonulk 
or  Pl'ffs.  „ 

on 

86& 

lAWBOn. 
a  T.  DsTls. 
Jobs  P.  Tsylor. 

Jmeph  H.  FlKher 
AS.  B.  Ueonle. 

wmiam  F.  SbeltiOD 
vs. 

Lsuim  Ratbbiim  et 
Bl.,mlnorbelr8  of 
Cbariotte  Bath- 
buxn,  dflOMwd. 

a  A.  In  «quiiy. 

1 

CoalUuisd, 

Submitted.  JndR- 
ment  sad  deoree  for 
pl'm 

Off. 
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cB,  "Motion  ftr  new  triftl  flled."  ava  In  the 
tiandwrtOig  of  Bftobea  P.  Owen,  tbes  Jodgo 
of  tk»  drcoit  ama±  It  was  fortber  admitted 
that  tbe  word  "Off"  and  a  croas  mark,  appear- 
Ings  nmler  tbe  bead  of  "Orden  at  Preauit 
Tenn,"  was  made  tbe  derk  of  the  circuit 
court  aft»  tbe  adjonmmart  of  the  drcnlt  eonrt 
tor  tbe  Aogqst  term,  ISBO,  and  while  he  was 
preparing  the  docket  for  tbe  SDCceeding  tenn. 
When  tbt  recent  motiona  now  in  question  were 
filed,  Jodaa  Owwa,  wbo  bad  tried  the  cauae, 
waa  DO  longw  tn  office^  Hie  preaeot  learned  clr> 
mit  Jodge  harlnff  snoeaedsd  Urn  In  1885. 
Tbera  are  a  nomber  of  mteor  partlciriais  of 
fact  whldi  K  does  not  setm  neeesaary  to  state. 
Tbe  foregoing  outline  presents  tbe  material 
facts  <m  wtalcb  Jodgnent  is  t9  be  pronoaneed. 
The  leaned  trial  ^adge  denied  the  motion  to 
correct  the  record  none  pro  tuna  and.  the.  plaln- 
tffla,  in  dne  coarse,  teak  tiia  pending  anwal 
from  that  order. 

W.  H.  Glopton,  (or  appellanta.  R.  B.  OllTer 
and  WQsea  Crama.  for  respondenta. 

BARCLAY,  a  J.  (after  stating  the  facts). 
1.  The  law  o(  Mteenrl  ninst  be  regarded  aa 
establiabed  by  pcecedeati  to  the  effect  that  rec- 
ord entries  nunc  pro  tone  can  properly  be  made 
onty  when  based  on  some  writing  in  the  cawe 
wbleb  dlnctl7,  or  by  fair  iBterenee,  Indloatea 
tie  pnrport  of  the  entry  so  aoaght  to  be  anp- 
pUed.  Hyde  t.  Cnrltng  OSdl)  10  Mo.  358; 
Saxton  ▼.  9mltt  a872t  50  Bfo.  490:  Hana- 
bnne^  t.  Fudge  (1888)  80  ito.  807.  The  oaly 
actual  nkMte  wUch  la  dataaed  to  ladioate  an 
oTstraliag  e<  the  motion  for  now  trial  la  the 
wud  fond  ivoB  tbb  AKtot  of  the  tenn 
mider  tbe  entry  ahewtug  the  flllng  of  that  mo- 
tion. That  nbinta  waa  nada  lay  the-  clerk  In 
prspartng  the  docket  Cor  the  next  term,  after 
tbe  expiratloB  of  that  at  wUch  tiie  motion  was 
fltodi  No  entiy  on  that  polat  waa  made  by  the 
jvAee  or  Ihe  deilE  Mtiie  tent;  nam  was  made 
later,  racept  aa  abeady  stated.  We  do  not  rft- 
gasd  the  weed  "Off."  so  placed  on  tbe  mln- 
ntea,  aa  imonatkig  to  an  tsOry  of  thaorermUng 
oftteoaotlan.  We  certaUdyrtioald  aotconslder 
it  an  inflBKotlal  entry  to  mat  effiect,  In  tbe  face 
of  a  ndlngtD  tbe  oontmy  denying  It  that  forces 
by  tto  learned  }adKe  rcBWag  hi  the  (drcnlt,  and 
who  woBld  be  faalVar  with  any  local  usage  or 
P»etk»  that  might  gtre  the  word  a  broader 
laaaalag  than  It  wnald  seem  to  haTe  to  a 
atmnger  flicea 

2.  Xor  dace  the  tect  ttat  CKeesHons  were  la- 
snsd  on  the  Judgment  warrant  the  Infiemica 
that  the  motion  foe  new  trial  was  orerrnlpd. 
It  Is  competent  fbr  a  court  to  order  tha  Isss' 
anoe  of  an  eincatkni  belbre  or  pendliv  sodi  a 
metkiB.  Bven  tbe  enforcement  of  final  praoesa 
eacriea  tbnU  no  ImpUcatlon  of  prior  aetUm 
npon  the  motlOD  for  new  triai.  Viewing  tbe 
record,  entries,  mlntwi,  and  aH  other  written 
matttr  presented  to  the  learned  trial  jodge,  we 
am  of  tta  opimoa  tta^t  be-  waa  enUrely  ri^t  hi 
refuatag  the  appUeatioa  to  amend  tha  lecoid  hi 


the  particular  Indicated.  Hla  order  denying 
the  motion  to  amend  nnoc  pro  tone  la  afflrmad. 

MAOPARLAWH  BOtBINBON,  aad  BBAOB, 
JJ.,  oonenr. 


ST.  FRANCaS  MILL  CO.  et  al.  t.  SUGG  et  al. 
(Saprene  Coort  of  Miasouri,  Diriaion  No.  1. 
Dec.  7,  1897.) 
New  Trial  — Coxtinuascb  op  Morion— Laohbs. 

1.  A  modon  for  a  new  trial  must  be  regarded 
aa  having  been  panted  from  term  to  term  ontil 
disposed  of. 

2.  Laches  in  bringing  a  motion  for  a  new  trial 
to  henrins  cannot  be  charged  where  tbe  moriog 

parties  are  minors. 

3.  A  new  trial  should  lie  granted  where  a  par- 
ty 18  deprired  of  the  OKwrtoirfty  to  have  the 
jndfft'  who  tried  tlie  canse,  becanse  of  the  enka- 
t'wti  of  hts  term  of  t^ce,  review  the  finding  there- 
iB,  ou  a  motifo  for  a  new  trial. 

Appeal  from  circuit  court,  DmiUin  county. 

Suit  by  tbe  St  Francis  Mill  Compaiv  and 
others  against  the  heirs  of  Wylie  P.  Sugg  and 
others.  Plaintiffs  had  judgment,  and  from  on 
order  denying  a  new  trial,  on  the  ground  thai 
the  same  had  bees  abandoned,  d^endants  ap- 
peal Bevaraod. 

R.  B.  OUrer  and  WHsmi  Chnmer,  for  appti- 
lanta.   W.  H.  Clopton,  for  reapoideirts. 

BARCLAY.  C.  J.  This  Is  an  appeal  by  de- 
fendants in  the  same  cause  described  In  tbe- 
report  of  plaintiffs*  appeal,  heard  at  this  term 
(44  a  W.  247).  A  few  facta  afaonld  be  added 
to  those  stated  In  the  opinion  on  the  other  ap- 
peal. In  the  latter  part  of  18&i  the  defend- 
ants serred  notice  that  at  the  ftrilowlng  Janu- 
ary term,  1886,  of  the  Dunklin  drcult  covrt, 
they  would  ask  the  court  to  pass  upon  tiielr 
pending  motion  for  new  trial.  When  plain- 
tiffs appeared  at  said  January  term,  they  filed 
the  motion  for  an  entry  nunc  pro  tunc,  which 
formed  the  gist  of  the  contest  upon  tbe  plain- 
tiffs' anteaL  Tbe  learned  circuit  Judge  re- 
fused to  anoad  Che  record  nunc  pro  tone  as 
requested,  but  he  also  denied  the  motion  for 
new  trial  (to  quote  tbe  record),  "for  the  reason 
that  the  court  daona  the  said  motUm  to  have 
been  abandoned  and  to  be  not  now  pending  In 
said  cauae."  It  appeared  at  the  heariog  of 
theae  motiona  In  Janoaiy,  1810,  that  one  of 
the  defendants,  Wytle  P.  Sugg,  waa  19  yeara- 
old.  and  that  his  co-defendants  were  then  of 
the  fbllowlBg  ages,  respeettr^:  A.  O.  Sngg. 
37  years;  Clyde  F.  Sugg,  34  years;  Henry  A. 
Sugg,  26  yearn;  Lalla  Sugg,  21  years;  James 
P.^Sug^  Zl  years;  and  Alfred  Sugg,  21  years. 
At  the  time  of  the  original  proceedings  In  the 
cause,  all  the  defoidants  were  minors,  rerid- 
iug  In  Tennessee.  It  was  adndtted  that  the 
motkiB  foE  new  trial  was  filed  while  Judge 
Owens  was  Judge  of  the  circuit  court  of  Dunk- 
lin county;  but,  before  tbe  ruling  upon  It 
fonring  the  subject  of  this  appeal,  his  term  of 
office  lutd  expired,  and  Judge  Wear  aneceed- 
ed  him  aa  Judge  of  the  circuit  covrt  of  that 
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countr*  and  passed  upon  the  motion,  as  al- 
I'eady  stated.  Defendants,  after  tbe  customary 
preliminaries,  twonght  tbe  caw  to  tbe  suprone 
court  to  review  tbe  order  denying  tbem  a  new 
trial. 

1.  No  special  order  was  necessary  to  effect  a 
eontinuauce  from  term  to  term  of  tbe  motion 
for  new  trial.  GIvens  t.  Van  Studdlfonl 
(18S5)  86  Mo.  149.  Plaintiffs,  as  well  as  de- 
fendants, had  the  right  to  call  tbe  motion  to 
the  attention  of  the  court  at  any  suitable  time, 
and  to  insist  npou  a  ruling  thereon.  So  long 
us  It  was  midlsposed  of.  It  must  be  regarded  aa 
tiavlng  been  passed  from  term  to  term,  wtUi 
the  UQQulshed  business. 

2.  The  real  moving  parties  to  the  motion  for 
new  trial  were  minors,  represented  by  a  grwrd- 
lan  ad  litem.  One,  at  least,  of  them  was  yet 
a  minor  when  the  rallngs  on  the  circuit  oc- 
curred In  1805.  So  we  are  not  called  upon  to 
fonsliler  the  doctrine  of  laches  ll  respect  of 
bringing  tbe  motion  to  a  hearing. 

3.  Some  of  the  reasons  stated  In  tbe  motion 
for  new  trial  referred  to  the  discretionary  pow- 
ers of  the  court,  notably  the  fifth  reason  as- 
signed. If,  on  account  of  a  change  of  judges, 
a  party  is  deprived  of  the  opportunity  to  have 
the  judge  who  tried  the  cause  review  the  find- 
ing therein  upon  a  motion  for  new  trial  (In- 
voking tbe  exercise  of  bis  discretion),  the  law 
of  Missouri  declares  that  a  new  trial  should 
be  granted  In  order  to  avoid  the  risk  of  a  mis- 
carriage of  Justice.  Tbe  reasons  for  that  rul- 
ing have  been  fully  given  In  former  opinions 
of  the  supreme  court,  and  they  need  not  be  re- 
peated. Woolfolk  V.  Tate  (1857)  26  Mo.  597; 
Cocker  v.  Cocker  (1874)  56  Mo.  180.  Follow- 
ing the  precedents  last  cited,  we  reverse  the 
judgment,  and  remand  the  cause  for  further 
proceedings  In  accordance  with  tbls  opinion. 

MACFARLANB,  ROBINSON,  and  BRACE, 
JJ^  cottcor. 


HUNTER  et  al.  v.  PATTERSON  et  al. 
^Supreme  Court  of  Missnuri,  Division  No.  1. 
Jan.  18, 189S.) 

Deeds— CoHSTRroTiosT—NATDBi  ow  Estate 
Qrantiik 

1.  FollowiDg  the  premises  of  a  dee<l  came  a 
clause  granting  the  property  to  party  of  the  sec- 
ond part,  and  to  the  "heirs  of  his  body,  forever." 
Tlie  printed  words  "and  his  heirs  and  assigns, 
forever,"  in  the  granting  clause,  had  been  erued. 
Both  parties  nnderstood  that  tiie  grantee  acquir- 
ed only  a  life  estate.  Hdd,  that  as  the  intention 
•if  the  parties,  gathered  from  all  the  provis^ions 
of  the  deed  as  well  as  their  respective  situations, 
must  be  given  effect  to,  if  practicable,  the  prop- 
erty was  vested  in  the  grantee  in  fee  tail,  which 
estate  was  by  Rev.  St  1889,  S  8836,  converted 
into  an  estate  for  life  in  the  grantee,  with  re- 
mainder in  fee  to  tbe  heirs  of  his  body. 

2.  General  words  in  tlie  habendum  cannot  con- 
trol or  govern  special  words  of  limitation  used  in 
tbe  grant  or  premises  of  a  deed. 

Appeal  from  circuit  court.  Andrew  county; 
William  S.  Ilcrndon.  Judge. 
Bin  In  equity  by  the  children  of  Joseph  8. 


Hunter  against  William  a.  Patterson  and  an- 
other for  the  reformation  of  a  deed,  and  to  re- 
cover the  possesion  of  property.  From  a 
judgment  In  fa^'or  of  defnidants.  ptatatlffB  ap- 
peal.  Reversed. 

H.  3.  Kell^  and  W.  O.  Hiue.  for  appellants. 
Booher  &  Williams,  for  n>^ndents. 

I     ROBIXSON,  J.    This  Is  a  salt  in  equity,  bi- 
'  stltuted  In  the  Andrew  circuit  court  by  the  chtl- 
:  dren  and  heirs  of  the  body  of  Joseph  8.  Hunt- 
er, deceased,  to  correct  an  alleged  mistake  In 
a  deed  executed  by  Jos^h  Hunter,  deceased, 
cn  January  19,  1858,  whereby  he  conveyed  to 
his  son  Joseph  8.  Hunter  the  N.  W.  %  of  the 
N.  K.  ^  of  section  1,  township  S9,  range  36. 
in  Andrew  county,  instead  of  the  N.  W.  ^  of 
the  S.  E.  ^  of  said  secdtm,  which  the  petition 
'  alleges  Is  tbe  correct  description  of  the  prop- 
erty Intended  to  l>e  conveyed,  and  to  recover 
,  possession  of  the  same,  witb  the  rents  and  prof- 
:  its.    Hie  defendants  are  purchasers  of  the  last- 
I  named  premt»es  from  Joseph  S.  Hunter,  with 
I  notk-e  of  plaintiffs'  rights  therein.    The  deed 
:  under  consideration,  so  far  as  It  Is  necessary  to 
{  set  It  out  for  tbe  purposes  of  this  case,  is  as 
I  follows:   "This  deed,  made  and  entered  into 
'  this  nineteenth  day  of  June,  in  the  year  of  our 
1  Lord  eighteen  hundred  and  flfty-elgbt,  by  and 
'  between  Joseph  Himter.  of  the  county  of  An- 
j  drew  and  state  of  illssoori,  of  the  first  part, 
and  Joseph  S.  Hunter,  of  the  county  of  An- 
'  drew  and  state  of  Missouri,  of  the  second  pan. 
'  witnesseth:    That  tbe  said  party  of  tbe  first 
!  part,  for  and  hi  consideration  of  the  sum  of  one 
I  thousand  doUats  ((1,000.00)  to  him  In  hand 
paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  Is  hereby  confessed  and  ac- 
knowledged, have  given,  granted,  bargained, 
and  sold,  and  by  these  presets  do  give,  grant, 
bargain,  sell,  convey,  and  confirm,  unto  blm, 
the  said  party  of  the  second  part,  a  certain 
tract,  piece,  or  parcel  of  land,  lying  and  being 
In  the  county  of  Andrew  and  state  of  Missouri, 
to  wit,  tbe  northwest  quarter  of  tbe  northeast 
quarter  of  section  No.  one  (1),  In  congressional 
townslilp  No.  flftj-nlne  (591,  of  range  No. 
thlrty-slx  (3^,  ccmtalning' forty  acres,  more  or 
less,  whldi  real  estate  or  land  is  hereby  grant- 
ed and  conveyed  to  the  said  party  of  tbe  sec- 
ond part,  and  to  the  heirs  of  his  body,  forevra*, 
with  all  and  singular  the  appurtenances  there- 
to beloi^Ing.   To  have  and  to  hold  the  said 
tract,  piece,  or  parcel  of  land,  with  all  the  priv- 
ileges and  appurtenances  thereto  belonging  or 
in  any  wise  appolalnlng,  unto  him,  the  said  par- 
ty, and  to  his  heirs  and  assigns,  forever;  and 
the  said  parties  of  the  first  part,  for  hlmsdf, 
his  heirs,  exeeotors,  and  administrators,  does 
covenant  and  agree  that  he  will  warrant  and 
forever  defend  the  tides  to  the  said  tract,  piece, 
or  parcel  of  land,  and  every  part  thereof,  unto 
him,  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  against  the  lawful  claim  or 
claims  of  all  persons  whatsoever  claiming  or  to 
claim  the  same  or  any  part  thereoL"    The  an- 
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swer  of  WUUam  Q.  Pattoson  was— First,  a 
ffeneral  denial;  second,  in  substance,  that  the 
deed  sought  to  be  reformed  was  never  accept- 
ed by  the  grantee,  Joseph  B.  Hunter,  and  that 
tbe  words  of  limitation,  **to  the  heirs  of  his 
body,"  were  Inserted  therein  wlthcot  the 
knowledge  or  consent  of  said  Joseph  S.  Hont- 
t>r,  and  In  fraud  of  his  rights,  etc.;  and,  far- 
ther, that  the  heirs  of  tbe  body  of  said  grantee 
hare  no  legal  or  equitable  Interest  In  the  prem- 
ises Intended  to  be  conveyed  thereby.  The  de- 
fendant Warrra  Patterson,  hi  his  answer,  de- 
nied generally  the  all^^tions  of  the  petition. 
The  circuit  court,  after  hearing  the  evidence, 
found  that  there  was  a  mutual  mistake  In  the 
deed,  as  allied  In  the  petition;  tliat  plalotUfs 
were  heirs  of  the  body  of  Joseph  S.  Hunter, 
who  died  In  January,  1803;  and  that  the  de- 
fendants were  purchasers  from  the  Hunters, 
with  notice  of  such  mistake,  but  denied  a  ref- 
ormation of  tlie  deed  as  prayed,  on  the  gronnd 
that  the  deed  vested  an  estate  in  fee  rimple  in 
.Toseph  3.  Hunter,  and  coDseqaently  the  plain- 
tiffs had  no  standing  In  court;  and  therefore 
dismissed  the  petition,  and  gave  Judgment  in 
favor  of  the  defendants  for  costs,  £n»n  vriikdi 
Judgment  tliis  appeal  Is  prosecuted. 

Without  reciting  the  testimony  hi  detail,  suf- 
fice it  to  say  th^t  tbe  evidence  clearly  and  une- 
quivocally shows  that,  at  tlie  time  of  the  exe* 
cution  of  the  deed  In  question,  Joseph  Hunt^ 
was  the  owner  of  a  tract  of  land  In  Andrew 
iM>unty,  consisting  of  240  acres,  being  In  a 
body;  and  that  be  inteuded  to  convey  the  south 
40  acres  of  it  to  his  sou  Joseph  S.  Hunter,  but 
that,  by  a  mistake  in  drafting  the  deed,  the  N. 
W.  %  of  the  N.  Si.  ^  of  section  1  was  Inserted, 
instead  of  the  N.  W.  ^  of  the  S.  K.  14  of  said 
section,  which  was  intended  to  be  conveyed  by 
said  deed,  niereupon  Joseph  S.  Hunter  took 
possession  of  said  south  40,  the  premises  In  con- 
troversy, built  a  house  thereon,  and  continued 
In  possession  tliereof  and  to  reside  therecHi, 
yrith  his  wife  and  fiunily,  for  five  years,  mak- 
ing valuable  and  lasting  Improvements  then- 
on.  Olie  mistake  In  the  description  of  the 
land  was  not  discovered  nntll  1867,  nearly  nine 
years  after  the  date  of  the  deed.  In  tbe  mean- 
time, however,  Joseph  Hunter  had  conveyed 
certain  land  to  defendant  William  Pattereon, 
including  the  40-acre  tract  so  conveyed  to  Jo- 
seph S.  Htmter  by  mistake.  Afterwards,  in 
March,  1867,  Joseph  S.  Huntw  brought  suit 
against  Joseph  Htmter  and  tlie  defendant  WO-, 
liam  Patterson,  la  the  circuit  court  of  Andrew 
oonnty,  praying  for  a  decree  vesting  in  him  all 
tbe  title  and  Interest  of  said  Joseph  Hunter  and 
William  Patterson  to  the  land  In  question. 
The  defendants  in  said  suit  then,  by  their  an- 
swer, which  was  read  in  evidence  In  this  case^ 
after  spedflcally  denying  the  allegations  of  the 
petition,  averred.  In  substance,  that  on  June 
19,  185S,  Joseph  Himter  voluntarily  gave  and 
attempted  to  convey  to  Joseph  S.  Hunter  a  life 
estate  in  the  south  40-acre  tract  of  the  Joseph 
Hunter  farm,  but,  by  mutual  mistake,  tbe  deed 
com-^ed  the  N.  W.  %  of  the  N.  B.  ^  of  sec- 
tion 1.  hutead  of  the  N.  W.  ^  of  the  S.  B.  ^ 


which  the  answer  averred  was  the  correct  de- 
scription of  tbe  [Httperty  intended  to  be  con- 
veyed, coupled  with  the  averment  that  on  Jan- 
uary 7,  1867,  said  Joseph  Hunter,  in  order  to 
protect  said  Patterson  against  loss  on  account 
of  the  mistake  In  his  deed,  conveyed  to  him 
the  land  now  In  controversy;  thus  showing 
that  defendant  William  Pattenion  was  well 
aware  of,  and  had  due  notice  of,  such  mistake, 
and  tliat  a  life  estate  only  was  Intended  to  l)e 
conveyed  thoeby.  In  March,  1H68.  .Tos^ 
8.  Hunter  and  irife  executed  a  quitclaim  deed 
to  the  d^ndant  William  Patterson  for  the 
premises  In  controTersy.  and  thereupon  the  case 
against  Patterson  and  Joseph  Hunter  was  dis- 
missed. On  April  10,  1889,  the  defendant 
William  Patterson  conveyed  this  land  to  his 
son,  tbe  defendant  Warren  Patterson,  who  en- 
tered into  poBsesRion  of  tbe  premises,  and  con- 
tinued In  tbe  possession  thereof  up  to  the  be- 
ginning of  this  suit.  Tbe  defendant  William 
Patterson  testlQes  that  he  did  not  sell  this  land 
to  bis  son,  but  deeded  It  to  bim  as  an  advance- 
ment nterely.  In  Xovemt)er,  1&58,  Joseph  S. 
Hunter  married  Dicey  Turphi;  and  of  that 
marriage  the  plaintiffs,  who  are  the  hdrs  of  his 
body  and  children  of  said  marriage,  were  bom, 
and  now  sturvlve  him. 

It  Is  not  deemed  necessary  to  indulge  In 
an  extended  discussion  of  the  principles  gov- 
erning courts  of  equity  In  decreeing  a  cor- 
rection of  a  mistake  in  a  conveyance  which 
does  not  fulfill  the  intention  of  the  parties 
thereto,  by  reforming  It  accordingly.  Tbese 
prlaclplf>s  have  boeu  so  often  recognized  and 
defined  by  eleineutary  writers  and  reported 
adjudications  that  very  little,  It  anything.  Is 
left  for  dlBcnssIoD  or  conjecture.  The  im- 
derlylng  principle  by  which  courts  of  equity 
are  governed  In  this  class  of  actions  Is  that 
where  tbe  mistake  Is  mutual,  and  the  evi- 
dence thereof,  as  in  this  case,  clear  and  con- 
vincing, equity  wUI  rectify  the  same.  It  Is 
perfectly  manifest  from  the  record  that  It 
was  the  intention  of  Irath  parties  to  the  deed, 
when  It  was  executed,  that  the  south  40 
acres  were  to  be  conveyed  to  Joseph  S.  Hunt- 
er. Indeed,  It  Is  conceded  by  defendants, 
and  the  trial  court  fonnd,  that  there  was  a 
mutual  mistake  In  the  description  of  the 
property  conveyed.  Under  the  principles  stat- 
ed, the  trial  court  was  Justified  hi  find- 
ing such  mistake.  But  it  Is  Insisted  by  de- 
fendants that  the  circuit  court  coirectly  con- 
strued tbe  deed  as  vesting  tbe  tltie  In  fee 
simple  In  Joseph  S.  Hunter,  and  consequent- 
ly no  cause  of  action  existed,  and  the  plain- 
tiffs' petition  was  properly  dismissed.  Plain- 
tiffs, on  the  other  band,  contend  that  by  tbe 
clause  in  the  deed  Immediately  following  the 
description  of  tbe  land,  Just  preceding  tbe 
habendum,  "which  real  estate  or  land  Is  here- 
by granted  and  conveyed  to  said  party  of  the 
second  part,  and  to  the  heirs  of  his  body 
forever,"  the  tiUe  to  said  land  was  vested  in 
Joseph  S.  Hunter  in  fee  tail,  which  estate 
was  by  section  8836,  Rev.  St.  1889,  converted 
Into  an  estate  for  life  in  said  Joseph  S.  Hunt- 
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tr,  irttb  reaMlBd«r  tn  fee  t»  "the  heirs  ot 
Ui  body,"  the  plaintlffB  herein.  The  con- 
ttnUoB  of  def»(tantB,  and  the  Jodgraeat  of 
dbmlaaal  by  the  trial  caurt,  were  aDdoat)ted- 
Ij  correct  If  the  estate  thweby  conveyed  was 
la  fee  simple.  If,  however,  the  estate  con-  [ 
Tejed  by  the  deed  was  only  an  estate  hi  fee 
tatl,  the  plalntura  ore  <desrly  entitled  to  hare 
the  deed  reformed  as  prayed.  So  that  the 
declslvB  question  in  this  case  Is  the  proper 
construction  of  the  deed  made  In  1858  to 
Joe^h  S.  Hunter.  Did  the  deed  In  question 
vest  In  Joseph  S.  Hunter,  the  grantee  there-  1 
In  named,  an  estate  In  fee  simple,  or  an  es* 
cate  for  his  life  only,  with  remainder  In  fee 
to  the  heir*  of  his  body?  To  ua  it  seems 
the  question  should  be  answered  in  favor  of 
the  latter  position. 

It  will  be  obaerTed  from  the  reading  of 
the  deed  that  the  words  "and  his  heirs  and 
assigns,  foreroT,"  following  the  granting  ' 
elansft,  an  erased  by  drawing  a  line  over 
thena  thus:  "■oad-Jito  hotos-  and  aegigaa-  foP'  '< 
cme^'  Following  and  immediately  after  the  \ 
erased  words  Is  a  description  of  the  land,  \ 
subjoined  by  these  words:   "irtildi  real  e»-  i 
tat«  or  land  is  hereby  granted  and  coo-  ' 
veyed  to  said  party  of  the  second,  and  to 
the  heirs  of  hla  body,  forever,  with  all  and 
singular  the  apportenajices  thereto  belong- 
ing."   Clearly,  these  words  were  in  the  deed 
for  the  purpose  of  limiting  the  estate  thereby 
conveyed  to  the  life  of  the  grantee  therein 
named,  with  remainder  to  the  heirs  of  his 
body.  They  can  have  no  other  purpose.  The 
erasure  of  the  words  "and  his  heirs  and  as- 
signs,   forever,"   In   the  granting  clause, 
strengthens  this  view.    If  these  superadded 
words  were  not  Imerted  In  tibe  deed  for  the 
purpose  of  limiting  the  estate,  then  they  are  | 
absolutely  wltiuMit  meaning.    While  such  i 
erasure  would  not,  perhaiM,  of  Itself  create  ' 
an  estate  tall,  yet  when  taken  in  connection 
with  the  above^uoted  clause  of  the  deed, 
following  the  deserlptlon  of  the  premises 
coDTsyed.  and  preceding  the  usual  haben- 
dum, It  shows  unmistakably  that  the  clause 
In  question  was  Inserted  therein  for  the  sole 
and  particular  purpose  of  limiting  the  es- 
tate granted.    The  governing  rule  of  inters 
pretatlon  Is  "that  the  iatentlfm  of  the  par- 
ties Is  to  be  ascertained  by  considering  ail 
the  provialoaa  of  the  deed,  as  w^  as  the  sit- 
uation of  the  parties,  and  then  to  give  effect 
to  such  intent  If  practicable,  when  not  con- 
trary to  law."  2  Devi.  Deeds,  S 

When  Wfr  OMue  to  take  Into  consideration 
the  situation  of  the  parties  to  this  deed,  and 
their  acts  and  conduct  with  reqtect  thereto. 
It  Is  made  quite  clear  that  the  gracUor  did 
not  Intend  to  convey  the  estate  absolutely  in 
fee  simple.  The  record  shows  that  both  par- 
ties to  the  deed  understood  that  Joseph  S. 
Hunter  only  acquired  a  life  estate  in  the 
land  therein  named.  Joseph  S.  Huntor.  In 
his  petition  filed  against  Joseph  Hunter  and 
William  Patterson,  in  I8ffl,  to  correct  and 
enforce  the  deed  made  to  Urn  by  bis  father, 


sUeged  that  he  only  got  a  life  estate  In  the 
land  conveyed  to  hhn,  but  was  entitled,  un- 
der his  agreement,  to  a  deed  conveying  the 
fee-elm{rie  tHie;  while  Joseph  Hunter  and 
the  defendant  Wmiam  Patterson  set  up,  by 
answev,  that  the  said  Joseph  S.  Hunter  got 
a  life  estate,  and  that  was  all  that  was  in- 
tended or  attempted  to  be  conveyed  to  him. 
Mrs.  Hunter  also  testified  that,  at  the  time 
tbe  deed  was  made  to  ber  husband  by  bis 
father,  her  husband  said  to  her  the  deed 
was  not  Trtiat  he  wanted,  but  that  he  wwld 
take  It  as  It  was.  The  testimony  of  G.  Stebv 
was  to  the  effect  that  young  Joe  said  that  h4a 
father  hod  undertaken  to  convey  simply  a 
life  estate,  by  putting.  In  the  deed  the  word<i' 
"heirs  of  his  body."    Moreover,  when  tht> 
defendant  William  Patterson  took  a  quit- 
claim deed  to  the  land  from  Joseph  9.  Hunt- 
er and  wife,  in  1868,  it  was  understood  that 
Joseph  S.  Huater  had  only  a  Ufe  estatf- 
therein,  and  Cfuisequeatly  coold  not  convey 
the  fee-simple  title,  having  been  so  advised 
by  Qovernor  Hall,  who  was  consulted  by 
blm  as  to  the  proper  construction  to  be  giwn 
the  deed  from  Joseph  to  Joseph  8.  Hunter. 
Standing  alone,  the  granting  clause  proper 
In  the  deed,  as  It  was  with  the  erasnre. 
wwdd  pass  the  fee-simple  title  to  Joseph  S. 
Hnnter;  but  the  grant,  belug  limited  tbe 
clause  "to  said  party  of  tlK  second  part,  and 
to  Oie  hdrs  of  his  body,  forever,"  h«d  the 
effect  to  convey  to  Joseph  S.  an  estate  In  fee 
tail  only,  which,  under  tbe  above-dted  stat- 
ute, became  an  estate  for  life  in  Joseph  R. 
Hunter,  with  remainder  In  fee  ht  hla  chil- 
dren; and  such  has  been  the  goeral  con- 
struction put  upon  similar  instruments  by^ 
this  court  in  MeCulloek  v.  Holmes,  111  Mo. 
446,  19  S.  W.  1006;  Wood  v.  Klce,  108  Hn. 
3291,  15  S.  W.  (123;  Keed  v.  Lane,  122  Mo. 
311,  28  S.  W.  857;  Phillips  T.  La  Forge,  8» 
Me.  72,  1  8.  W.  220:  Charles  v.  Patch,  ST 
Mo.  463;  Farrar  v.  Christy's  Adm'rs,  24  Uo. 
463;  Bone  v.  Tyrrell,  113  Mo.  ITS,  20  a  W. 
796;  6  Am.  &  E^g.  Bnc.  Law,  p.  STSl  WtaBe- 
the  words  of  IlraitatiMi  usually  appear  la- 
the habendum  of  the  deed,  it  Is  not  necessary 
ttixt  they  should,  provided  they  afifiear  in 
some  other  part.   McGuUock  v.  H<dmea.  m- 
pta;  3  Wtshb.  Real  Prop.  386,  3C7,  436;  Keor 
worthy  v.  TuUis,  3  Ind.  96.    In  the  deed  on- 
dtf  cMisideratloa  the  words  defining  and  tlna- 
Itbig  the  estate  conveyed  are  found  In  ttie 
premises  In  connection  with  and  qnattfytng 
the  granting  danse.  and  preceding  the  fonn- 
al  habendum.  The  habendum,  like  any  otlk> 
er  part  of  the  deed,  may  be  examined  In 
construing  the  Instrument  so  as  to  effiectn- 
afee  the  tntentloa  of  the  parties;  yet  tt  Is  net 
an  absolutely  essential  part  of  the  deed,  and 
In  nwdern  conveyancing  is  being  abandoned 
and  quite  generally  becaoilnK  obsolete.    If  tbe 
grant  or  premises  in  the  deed  contain  words  of 
limitation,  nothing  remains  for  the  haben- 
dum to  accomplish,  and  It  may  be  dispensed 
with.  So  unimportant  Is  the  habendum  thnt. 
It  repugnant  to  the  limltatton  appeadog  !■ 
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tbe  premiue^  It  will  be  Ineffectiul  to  contEol 
the  premtoes;  and  It  maj  be  rejected  en- 
tirely wtam  repognut  to  or  laeonslstent  vltb 
«llier  dftvses  of  tbe  deed.  Uajor  r.  Bokley, 
a  Mo.  227;  3  Waahb.  Real  Prop.  337.  In 
diaries  T.  Patcb,  supra,  tbe  words  of  lind- 
catloD  were  **to  tbe  said  ElbubeUi  ChtirieB, 
and  to  Ae  belrs  at  ber  body  and  tbelr  aa- 
slffDS,  forever."  Bay,  J.,  who  wrote  tbe 
i^liiloa,  beld  tbat  abe  took  an  eatute  for  life 
mly.  In  6  Am.  &  EnK>  Knc.  Law,  p,  45T.  tiie 
rale  to  thns  stated:  "U  tbe  liiultattoa  In  one 
part  Is  to  A.  and  bis  belrs  generally,  and 
In  tbe  otber  part  tbe  estate  la  limited  to  A. 
and  the  belrs  of  his  body  [aa  In  tbls  case], 
tbe  two  deacrlpdona  of  the  eatate  are  not 
aweessarUy  contradictory,  and  the  q>Gclflc 
limitation  wlU  prevail  over  tbe  general  Uml- 
tation.  In  soch  cases  tbe  estate  granted  will 
J»e  an  estate  tail,"— citing  numerous  author- 
ities Indtnralng  tbat  rule  of  construction. 
Here  tbe  grant  In  tbe  premlsee  Is  to  JToseph 
8.  Hunter,  with  specific  limitations  "to  the 
belrs  of  his  body,"  while  ta  the  habendum  it 
Is  to  him  and  bis  belrs  generally.  Under 
the  authorities  above  dted,  the  latter  danse 
of  tbe  babeadum  must  ^ve  way  to  tbe  for- 
mer danae  of  tbe  premises,  and  tbe  deed 
construed  as  creating  a  life  estate  In  Joseph 
&  Hunter,  with  remainder  to  bis  children,, 
tbe  plaintiffs  herein.  By  this  constmctlni, 
meaning  and  effect  are  given  to  all  parts  of 
tbe  deed  In  consonance  with  tbe  canons  of 
construction  before  mentioned,  ao  that  the 
deed  toJcea  effect  in  the  manner  contemplat- 
ed by  the  parties  thereto.  The  authorities 
cited  by  counsel  for  defendants  are  not  in 
conflict  with  the  views  here  expressed.  For 
the  reasons  i^ven,  the  clrcnlt  court  erred  in 
dismissing  plaintiffs'  petition.  Plaintiffs 
were  entitled  to  have  the  deed  reformed,  and 
tbe  description  of  Oxe  property  conveyed  cor- 
rected, so  as  to  read  "the  northwest  quar- 
ter of  the  sontbeast  quarter  of  section  one, 
township  08,  of  range  36,  in  Andrew  county. 
Missouri,"  instead  of  "tbe  northwest  quar- 
ter of  the  northeast  quarter,"  as  at  present; 
and  tbat  this  may  be  done,  and  plaintiffs  re- 
cover possession  of  same,  with  rents  and 
profits,  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded,  with  In- 
atructlons  to  enter  a  decree  in  favor  of  plain- 
tiffs, reforming  tbe  deed  accordingly,  and 
that  an  ascertainment  of  tbe  rents  and  prof- 
its of  the  premises  be  made.   Ail  concur. 


GUY  T.  MAYES. 
(Snpreme  Court  of  Missouri,  Division  No.  1. 
Nov.  23, 1807.) 

APni.L  ASH  EhKOR — NOTICB— Wa  ITER. 

The  right  to  have  a  writ  of  error  dismlBsed. 
-on  objection  accompanying  tlie  brief,  for  failnre 
to  serve  written  notice,  as  required  by  Rev.  St. 
1888.  I  2260,  la  not  waived  by  the  fifing  of  the 
brief  on  the  merits. 

Bnor  to  clrcnlt  eonrt,  Pike  county;  B.  F. 
Boj,  Judge. 


Action  by  Busrie  B.  Guy  agafaist  B.  F. 
Mayes,  eneutor  «£  tbe  astate  of  Ninund  Qny. 
deceased.  From  a  Judgment  fw  d^oidant  in 
probate  court,  plaintiff  axqpealed  to  the  circuit 
oourt;  which  also  gave  jndinueat  tot  defend- 
ant and  plalntlfl  Inlngs  error.  Dlsmlased. 

Elijah  Robinson  and  Fagg  &  Ban.  for  plain- 
tiff in  error.  J.  D.  Hostetter,  Clark  &.  Demp- 
sey.  and  W.  H.  Morrow,  tor  defendant  la  error. 

BARGI4AT,  J.  This  case  originated  In  the 
probate  court  of  Pike  county.  Plaintiff  Is  tbe 
widow  of  Xlmrod  Guy,  deceased.  Her  demand 
Is  against  his  estate,  which  is  In  charge  of  the 
defendant,  aa  execntor.  Her  claim  Is  based 
on  a  note  of  the  following  tenor,  viz.:  "$10,- 
000.  October  14th,  18Q2.  One  day  after  date, 
I  promise  to  pay  to  the  order  of  my  wife,  Bus- 
sle  B.  Guy,  ten  thousand  dollars,  for  value  re- 
ceived, negotiable  and  payable,  without  de- 
falcation or  dlacount.  and  with  Interest  from 

 — ,  at  the  rate  of  —  per  cent,  per  annum, 

and.  If  interest  be  not  paid  annually,  to  be- 
come as  principal,  and  btar  the  aame  rate 
mtmst  This  Is  to  be  paid  at  my  death. 
Nimrod  Guy."  No  formal  pleadings  are  In 
the  record.  The  note  Itself  was  duly  filed  for 
allowance.  Tbe  executor  contested  tbe  de- 
mand. The  probate  court  gave  judgment  for 
the  defsidant  Plaintiff  appealed  to  the  cir- 
cuit court,  where  a  new  trial  by  jury  was  had 
on  the  merits,  followed  by  a  verdict  and  judg- 
ment for  defendant  Plaintiff's  motion  for 
new  trial  was  overruled  January  11,  180S.  at 
an  adjoiimed  session  of  the  Noveml)er  term, 
18W,  of  the  Pike  circuit  court  At  the  same 
term,  plaintiff  obtained  leave  to  file  a  bill  of 
exceptions  on  or  before  March  1,  188!^.  Be- 
fore that  date,  an  extension  of  time  to  April  1. 
1S95,  was  regularly  obtained.  No  hill  was  pre- 
sented within  the  extended  time.  Afterwards 
some  of  the  attorneys  of  record  for  the  defend- 
ant signed  a  stipuiatiou  that  the  bill  might  be 
signed  and  filed  as  of  AprU  1,  1S95.  The  bill 
was  acoordln^y  signed  by  the  judge,  and  was 
then  marked  by  the  clerk:  "Filed  this  1st 
day  of  April.  A.  D.  1895.  W.  P.  Moore, 
Clerk."  In  addition  to  these  facts,  it  appears 
affirmatively  by  tbe  record  that  on  tbe  1st  day 
of  April,  180R,  the  drcult  court  was  In  vaca- 
tion. The  case  is  before  this  division  of  the 
supreme  court  upon  a  writ  of  error.  Issued 
January  24,  1896,  returnable  to  tbe  April  tmn, 
1896.  No  written  notice  of  Hie  writ  of  error 
has  been  given,  and  counsel  fbr  tbe  defend- 
ant In  error  (almig  with  fbdr  brief  on  tbe 
merits)  make  the  point  that  tbe  writ  should 
be  dismissed  because  of  tbe  want  ta  notice. 

Without  taking  up  any  otber  objection  to  a 
full  review  at  this  time,  !t  Is  enough  to  say 
tbat  tbe  omission  to  serve  a  notice  of  the  writ 
of  error,  as  required  by  section  2290,  Rev.  St 
1SS9.  Is  fatal  to  plaintiff's  standing  here,  no 
good  cause  being  stated  for  the  failure  to  give 
the  notice.  Tbe  filing  of  a  brief  on  the  merits 
(aecompai^ing  tbe  objection  jnst  maitloned) 
does  not  amonnt  to  a  waiver  d^the  right  to 
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insist  im  Out  otoJectloD.  Kenner  t.  Lead  Co. 
<Mo.  Sup.;  iSffl)  42  &  ^.  683.  WhOe,  to  aU 
parties  concenwd.  It  may  not  be  satisfactory  to 
baVe  an  Important  caae  disposed  of  on  a  purely 
technical  ground,  we  feel  It  our  duty  to  es^ 
force  the  existing  law  govemlng  the  practice 
on  this  aul^ect  when  It  Is  duly  Invoiced.  We 
therefore  direct  that  the  pending  writ  of  error 
be  dismissed,  at  the  costs  of  the  plaintiff  In 
error. 

MAGFARLANE,  ROBINSON,  and  BRAOB. 
JJ.,  concur. 


O'BOUBKE  T.  LINDELL  BT.  00.  et  aL 
(Supreme  Court  of  Missoari,  Division  No.  1. 
Jon.  18, 189S.) 

Btkbit-Cas  C0I.LISI01I  —  JuiTtT  ToRT  Fbabors— 
Liabiutt  Iktbr  Sb— Nboliobnci— Ixbtruo- 
TiONi— Efpkct  or  Jl'dgmiht. 

1.  Verdict  in  an  action  by  a  ra.sseDger  on  the 
S.  Oo.'s  line  against  it  and  the  L.  Co.  for  iDjury 
received  In  a  coliiaion  of  their  cars,  haTine  been 
against  the  L.  Co.  alone,  It  cannot  complain  that 
it  was  made  answerable  for  the  high  degree  of 
care  imposed  on  the  S.  Co.  as  carrier,  by  in- 
struction that  if  the  jury,  in  addition  to  finding 
that  the  Lj,  Co.  failed  to  exercise  ordinary  care, 
find  that  such  failure  directly  concurred  with  a 
want  of  R  high  degree  of  care  on  the  part  of  the 
S.  Co.  iit  causing  the  colli^o,  verdict  idiottid  be 
against  tx>th  defendants. 

2.  In  au  action  against  two  defendants  for  neg- 
ligence, instructions  as  to  their  liabilities  inter  se 
have  no  place,  the  issues  only  involving  their 
duties  and  liabilities  to  plaintiff. 

3.  One  at  whose  request  instractioQa  on  a 
wrong  theory  of  the  case  are  given  cannot  com- 
plain thereof. 

4.  It  is  proper  to  refuse  an  instruction,  in  an 
action  by  a  passenger  on  the  S.  Co.'s  line  against 
It  and  the  L.  Co.  for  Injury  from  collision  of  their 
cars,  that  in  determining  whether  the  motorman 
of  the  L.  Co.  exercised  ordinary  care  the  jury 
must  judge  its  condition  in  view  of  all  the  dr- 
cumstances  disclosed  by  the  evidence  as  they  ex- 
isted at  the  time  he  had  to  act,  and  not  by  what 
may  serai  best  to  them  when  considering  the 
facts  after  the  accident,  as  the  party  inflicting 
an  injury  Is  not  excused  from  the  duty  of  exer- 
<nsiog  the  care  required  of  a  prudent  person, 
though  by  the  negligeoce  of  a  third  person  he 
was  drawn  into  a  situation  making  imminent 
the  danger  of  inflicting  the  injury. 

5.  A  judgment  against  one  defendant  only  in 
an  ordinary  action  against  two  persons  as  tort 
feasors  is  not  concluuve  as  to  defendants'  rights 
inter  se,  that  issue  not  having  been  raised  or  sub- 
mitted. 

Appeal  from  SL  Louis  circuit  court;  P.  B. 
Flitcraft,  Judge. 

Action  l>y  Johanna  O'Rourke  against  the 
Llndell  Railway  Company  and  another.  From 
a  Judgment  for  plalnUff  against  the  Lindell 
Railway  Company  on^,  it  mipeals.  Affirmed. 

Boyle,  EUest  &  Lehmunn,  for  appellant.  A. 
B.  Tayior,  for  respondrait. 

MACFABLANB,  J.  This  Is  an  action  for 
compensation  for  Injuries  to  {dalntlff,  alleged 
to  have  been  sustained  while  plaintiff  was  a 
passenger  tm  a  car  of  the  defoidant  the  St 
tx)ulB  Suburban  Railway  Oompany.  The  car 
on  which  plaintiff  was  a  passenger  came  Into 
collision  with  a  car  of  the  Unddl  Rallw^ 


Company,  and  plaintiff's  Injuries  were  charged 
to  hare  renilted  In  consequoice  of  the  colll- 
ilon.  The  plalntlfl  Innng^t  ber  actltm  against 
both  of  the  railway  companies,  and  obtained  a 
verdict  and  judgment  against  the  linddl  Com- 
pany for  93,000  damages.  The  cause  was  tried 
before  Judge  FUtcraft  and  a  jury.  As  to  tt>e 
Suburban  Company,  the  juiy  found  fttr  the  de- 
fendant The  Llndell  Company  moved  for  a 
new  trial,  which  being  refused,  the  pending  ap- 
I>eal  was  taken. 

The  cmly  instances  at  error  assigned  by  tihe 
appellant's  brief  refer  to  the  rullnga  In  ^vli^ 
or  refusing  lnatructicn&  The  place  and  sur- 
rounding of  the  collision  are  thus  described 
In  the  statement  of  tiie  learned  counsel  for  ap- 
pellant:  "The  goi^al  conrse  of  Grand  avoiiie 
Is  nortii  and  south,  and  on  tills  street,  between 
Locust  avenue  tm  the  sontb  and  Finney  avenue 
on  the  north,  tiie  tracks  of  Oie  LIuddl  Company 
are  laid.  These  trades  are  Inteiwcted  Ifj  the 
tracks  of  the  Suburban  Company,  practical  at 
right  angles,  by  the  extension  of  Its  Une.  tnm 
Franklin  avenue  across  Grand  avenue  on  the 
east  hito  Movgan  street  on  the  west  At  a  taint 
on  Franklin  avenue  abont  200  feet  east  of 
Grand  avenue,  the  tracks  of  the  Suburban  Oom- 
pany are  diverted  southward^  and  obliquely 
across  tiie  southeast  corner  ot  iha  lot  bounded 
by  Franklin  avenue  and  Grand  avoiue  on  the 
north  and  west,  and  thence  a  little  south  at 
westwardly  Into  Morgan  street  l%ls  deflec- 
tion affords  an  open  view  for  the  Linden  car 
gohig  south,  of  the  Suburban  cars  approacUng 
the  taitersectlon,  tar  over  200  feet  An  equal 
opportunity  tta  this  reason  la  afforded  tiiose  on 
the  Suburban  car  to  see  from  an  equal  or  great- 
er distance  the  approach  from  the  north  of  a 
car  on  the  Llndell  tradES."  "^Die  car  upon 
which  the  plaintiff  was  a  passet^r  was  bound 
west,  and  approached  tiie  Intersection  at  the 
tracks  of  the  two  ctxupanles  from  the  east, 
while  the  Llndell  car.  wlUi  which  It  collided, 
approadied  the  inteivectlon  from  the  norQi. 
For  a  distance  of  250  feet  north  of  the  Intersec- 
tion of  the  two  railways,  and  towards  the  In- 
tersection, the  tracks  of  the  Llndell  Compahy 
are  upon  a  downgrade  on  an  average  of  1.2  pw 
cent  From  a  like  distance  east  of  the  Intersec- 
tion of  the  two  tracks,  and  approaching  Qie  In- 
tersection of  the  tracks,  tiie  tracks  of  the  Sub- 
urban Company  are  upon  an  upgrade  of  1.5 
per  cent  As  a  general  rule,  preference  of 
crossing,  the  opportunities  being  equal,  waa 
given  to  the  Suburban  Cwnpany."  The  plain- 
tiff waa  seated  In  tiie  car  going  west  wheu  It 
was  struck  by  the  car  of  the  Llndell  Oompany 
going  south.  In  tin  collision  plalntlfl  was 
seriously  hurt  There  la  abundant  testimony 
from  which  negligence  conld  reastmably  be 
found  on  the  part  of  the  Lindell  Company  In 
tiie  management  of  Its  (»r.  Tbete  la  also  tatl- 
monyfrom  which  it  might  reasonably  have  been 
found  tiiat  the  Suburban  Company  was  uegll- 
grait  In  not  taking  due  core  to  avoid  the  colli* 
sion  after  the  danger  tiiereof  became  manifest. 

BrrOT  Is  only  assigned  to  the  roUngs  ai  the 
court  In  giving  and  refusing  Instructions.  The 
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rourt  gaTe  one  Instruction  at  request  of  plain- 
tiff, which,  for  conTenlence,  we  divide  Into 
fonr  paragi-aptm.  It  Is  as  follows:  "(1)  The 
court  Instructs  the  Jury  that  If  the  defendant 
St  Louis  &  Suburban  Railway,  by  Us  servants 
in  charge  of  its  car,  received  the  plaintiff  upon 
its  car  as  a  passenger  to  be  carried  as  such  to 
her  point  of  destination  on  said  defendant's 
line,  then  it  was  the  duty  of  said  defendant 
carrier,  by  Its  servants  In  charge  of  its  car, 
to  have  exercised  a  very  high  degree  of  care 
For  the  safety  of  its  passenger,  such  as  would 
have  been  used  by  practical  and  skillful  ra'l- 
road  employes  under  like  or  similar  circum- 
stances; and  said  defendant  would  be  liable 
for  even  slight  neglect,  if  sndi  neglect  directly 
contributed  to  cause  Injury  to  said  passenger. 
And  this  is  true  notwithstanding  the  ordinance 
read  in  evidence."  (2)  (On  measure  of  dam- 
ages; 18  not  que8ti<Hied  in  this  court)  "(3)  If 
the  Jury  find  from  the  evidence  that  on  the 
Ifith^day  of  February,  1804,  the  St  I^onls  Sc. 
Suburban  Railway  Company  was  the  carrier 
of  passengers  for  hire,  and  that  on  said  day 
said  defendant  by  its  servants,  received  3o- 
lianna  O'Ronrke  as  a  passenger  upon  defend- 
ant's car,  to  be  carried  as  such  to  her  point  of 
destination  on  said  defendant's  line;  and  If 
the  Jury  further  find  from  the  evidence  that 
whilst  said  Johanna  was  such  passenger  upon 
said  car,  at  or  near  the  Intersection  of  Grand 
avenne  and  Morgan  street  the  car  on  which 
■aid  Johanna  was  such  passenger  was  collided 
with  by  a  car  belonging  to  the  LlndeU  Railway 
Gou^iany,  and  that  said  Johanna  was  thereby 
injured,— then  the  court  Instructs  the  Jury  that 
If  the  servants  of  defendant  St.  Louis  &  Subnf- 
ban  Railway  Company  In  charge  of  its  car 
in  which  said  Johanna  was  sach  passenger 
could,  by  the  exwclse  of  a  very  high  degree 
of  care  and  watchfulness  in  the  management 
and  control  of  said  car,  have  iH«vented  said 
collision,  and  failed  to  do  so,  then  the  St  Louis 
A  Suburban  Railway  Is  liable."  "(4)  And  if 
the  Jury  further  find  fr<Mn  the  evidence  In  this 
case  that  the  servants  of  defendant  Llndell 
Railway  Company,  prior  to  and  at  the  time  of 
said  collision,  were  not  exercising  ordinary 
care  to  avoid  said  collision,  and  that  tiy  tbe  ex- 
erdse  of  such  caire  by  the  servants  of  such  de- 
fendant they  would  have  avoided  the  collision; 
and  If  the  jury  further  find  that  such  failure 
to  exercise  ordinary  care  by  the  servants  ot 
defendant  Llnd^l  Railway  Company  directly 
concurred  with  said  want  of  care  of  the  serv- 
ants of  defoidant  St.  Louis  &  Suburban  Ball- 
way  Company  in  causing  said  collision. — then 
both  defendants  are  llalde,  and  the  jury  should 
so  find." 

Instruction  given  for  the  defoidant  the  Lln- 
deU Railway  Company:  "(1)  The  court  in- 
struct the  Jnry  that  before  they  can  return 
a  verdict  for  the  plaintiff  in  this  case  against 
the  Lindell  Railway  Company  they  must  find 
from  the  evidence  that  the  idalntlff  was  in- 
jured the  want  of  ordinary  care  on  the 
part  of  some  employ^  of  said  comiiany  while 
operating  and  condiietliig  tbe  dectrlc  car  la 


question;  and  In  determinii^  whether  the 
employes  of  said  company  were  guilty  of  the 
lack  of  ordhiary  care  you  should  consider  all 
the  attending  facts  and  circumstances  shown 
by  the  evidence,  and  you  are  not  at  liberty  to 
presume  a  lack  of  ordinary  care  on  Its  part 
because  of  the  happening 'Of  the  accident  for 
the  want  of  such  ordinary  care  on  the  part 
of  said  company  Is  a  fact  which  must  tie 
proven,  and  the  burden  of  proving  the  same 
by  a  pr^nderance  of  testimony  is  upon  the 
plaintiff." 

Instructicm  given  for  the  defendant  the  St. 
Louis  &  Suburban  Railway  Company:  "(1) 
The  court  Instructs  the  jury  that  the  defent^t 
the  St.  Louis  &  Suburban  Railway  Company, 
In  recelvhig  the  plaintiff  In  this  case  upon 
Its  car  as  a  passenger,  did  not  thereby  Insure 
the  safety  of  the  plaintiff,  but  only  agreed  that 
its  agents  and  servants  in  charge  of  Its  car 
would  exercise  the  highest  degree  of  care  for 
the  safety  of  plaintiff  with  siich  passenger, 
which  very  prudoit  persons  engaged  in  tbe 
same  business  would  exercise  onder  like  cir- 
cumstances." 

App^nt  asked,  but  the  court  refused  to 
give,  several  Instructions  defining  the  rights 
and  duties  of  the  defendants  -between  them- 
selves. But  the  court  on  Its  own  motion,  in 
lieu  of  those  asked,  gave  a  number  of  In- 
structions of  the  same  import.  We  do  not 
deem  it  necessary  to  set  these  out  in  full,  as 
they  have  no  bearing  on  either  the  rights  of 
plaintiff,  or  the  duties  and  Uabllitlea  of  defend- 
ants to  her. 

The  seventh  Instruction  asked  by  appellant, 
which  the  court  refused  to  give,  was  as  fol- 
lows: "(7)  In  determining  whether  the  mo- 
torman  of  the  Llndell  Railway  Company  ex- 
ercised ordinary  care,  the  jury  must  judge  Its 
condition  in  view  of  all  the  circumstances  dis- 
closed by  the  evidence  as  they  existed  at  the 
time  he  had  to  act  and  not  1^  what  may  seem 
best  to  them  wboi  conatdertaiK  tbe  facts  after 
the  accident." 

1.  A  number  of  Instructions  treat  of  ques- 
tions affecting  the  liability  of  the  two  de- 
fendants as  between  themselvea.  3^ese  are 
questions  that  do  not  concern  the  plaintiff, 
provided  that,  In  the  necessary  cwnpllcathms 
resulting  frcnn  a  suit  against  both  defendants, 
whose  duties  to  plaintiff  are  governed  by  dif- 
ferent rules  of  law,  the  Linddl  Railway  Compa- 
ny, against  which  the  judgment  was  rendered, 
was  not  prejudiced.  Plaintiff  was  a  passen- 
ger on  the  cars  of  the  Suburban  Railway 
Company,  and  was  entitled  from  it  to  the 
high  degree  of  care  a  carrier  owes  a  passen- 
ger. In  the  case  of  the  Llndell  Company  the 
relation  of  carrier  and  passenger  did  not  exist, 
and  that  company  only  owed  to  plaintiff  the 
duty  of  using  ordinary  care  to  avoid  Injuring 
her.  The  instructions  given  the  jurors  at  the 
request  of  plaintiff  clearly  informed  them  of 
the  duties  the  respective  defendants  owed  to 
plaintiff,  which.  If  neglected,  or  negligently 
performed,  would  make  them  respectively  11a- 
Ue  to  her  for  the  damages  suffered.  The 
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flTBt  instnictloa  atoo,  gtren  at  the  request  of 
each  of  the  defendants,  explained  partlculai^ 
ly  what  acts  of  negligence,  under  the  evidence, 
would  make  them  respectlrelr  liaUe.  Bo  Car 
the  lostructlons  are  fair,  and  properly  declare 
the  law. 

2.  The  Llndell  Company  ^  the  sole  appd- 
laut,  and,  In  order  to  rererae  the  Ju^moit,  It 
must  show  that  error  was  conunltted  by  the 
trial  court  which  materially  affects  Its  rights. 
Counsel  insists  that  such  error  was  committed 
in  glrlDg  the  fourth  subdlTlsIon  of  the  in- 
struction at  reqaest  of  plaintiff,  aa  follows: 
"And  If  the  jury  farther  find  that  socb  fail- 
ure to  exercise  ordinary  care  by  the  servants 
of  defendant  Lindell  Railway  Company  di- 
rectly concurred  with  said  want  of  care  of  the 
servants  of  defendant  the  St  Louis  &  Subur- 
ban Railway  Company  in  causing  said  colli- 
sion, then  both  defendants  are  liable,  and  the 
Jury  should  so  find."  The  complaint  Is  that 
the  Instruction  malces  !w[>ellaat  answeraUe 
for  the  high  degree  of  care  Imposed  upon  the 
Snburtun  Company  as  a  common  carrier.  If 
the  verdict  and  Judgment  had  been  against 
both  defendants,  then  appellant  might  liave 
some  Just  ground  of  complaint  But  we  do 
not  think  it  necessary  to  Inquire,  In  this  case, 
whether  or  not  the  want  of  ordinary  care  on 
the  part  of  the  Llnd^  Company,  concurring 
with  the  want  of  a  very  high  degree  of  care 
on  the  part  of  the  Suburban  Company,  would 
render  the  former  jointly  llaUe  with  the  latter 
for  the  resulting  Injury  to  plaintiff,  for  the 
reason  that  the  Jury,  by  Its  verdict  necessa- 
rily found  the  Suburban  Company  to  be  with- 
out fault  or  negligence.  The  Instruction  di- 
rected the  Jury  to  return  a  verdict  against 
both  defendants  if  it  found  that  the  injury 
was  caused  Xiy  the  concurring  negligence  of 
each.  The  verdict  was  against  the  Undell 
Company  alone,  and  consequently  the  Jury 
could  have  been  in  no  manner  Influenced  by 
the  Instmction. 

3.  We  can  see  no  occasion  for  the  court  go- 
lt%  Into  a  consideration  of  the  relative  duties 
and  obligations  of  the  defendants  to  each  oth- 
er. The  issues  only  Involved  the  duty  and 
liability  of  defendants  to  plaintiff.  These 
were  very  distinctly  and  clearly  stated  In  the 
Instructions  given  In  behalf  of  plaintiff  and 
of  each  of  the  defendants.  Counsel  for  de- 
fendants only  complicated  the  issue,  and  con- 
fused the  Jury,  by  Instructions  involving  the 
duties,  rights,  and  liabilities  of  defendauis  be- 
tween themselves.  None  of  such  inslruetions 
should  have  been  given,  for,  If  one  defendant 
was  neglectful  of  Its  duties  to  plaintiff.  It 
would  not  be  relieved  of  its  liability  because 
the  other  defendant  was  also  neglectful  of  its 
duties.  Taylor  v.  Railway  Co.  (Mo.  Sup.)  39 
S.W.88.  Instructions  were  asked  by  appellant, 
and  some  were  giv^  by  the  court,  upon  the 
tiie<ny  that  the  Issues  were  between  tbem,  de- 
f^d&nts.  Such  Instructions  should  have  been 
-efused,  but  appellant  cannot  complain  of  er- 
rors committed  at  Its  own  request.  Appel- 
hut  waa  "bound  t^^  the  theory  presented  b|y 


die  Instructtou  glnn  At  ttm  Instance.**  Teth- 
erow  V.  Railroad  Co..  98  Mo.  8S,  U  8.  W.  310. 

4.  Defendants  sevCDtfa  Ittstroetlon  waa  prop- 
•rly  refused.  It  may  have  announced  a  cor^ 
rect  pcoposlttoQ  of  bw  bad  the  suit  be«n  be- 
tween the  defoidant*  tor  damages  to  their 
pr<4>eTty  camed  by  the  etdlMon.  Id  support 
of  their  objection  to  this  Instruction,  couns^ 
Invoke  the  prlnetple  that  when  one  la  placed 
In  a  sltuatlim  of  dangor  1^  the  negligence 
of  another,  who  owes  him  a  duty,  the  pro- 
priety of  an  attempt  to  escape  a  rensonaUy 
apprehended  danger  must  be  judged  by  the 
circumstances  as  tliey  appear  to  the  person 
mailing  the  attempt  The  mle  Invoked  re- 
lieves the  Injured  party  of  the  duty  of  exer- 
cising the  caze  required  of  a  pendent  parson, 
but  does  not  excuse  from  his  legal  duty  the 
party  by  wtuun  the  Injury  Is  Inflicted,  thwigh, 
by  the  negligence  of  a  third  person,  be  was 
<bawn  Into  a  sltaatlon  which  made  Imminoit 
the  danger  of  Inflicting  the  Injury.  Plaintiff 
had  no  control  over  the  Suburban  Railway 
Company,  and  its  negligence,  If  It  was  negli- 
gent, cannot  be  Imputed  to  her.  Becke  v. 
BaUway  Co.,  102  Mo.  648,  18  8.  W.  1053; 
Dickson  V.  RaUway  Co.,  lOi  Ho.  504.  16  S. 
W.  881.  No  error  was  committed  In  the 
proceedings  whldi  resulted  In  a  judgment  In 
favor  of  plajnUff  oC  which  a^jdlant  am  com- 
plain. 

5.  But  appellant  criticises  certain  Instruc- 
tlouB  given  for  Its  co-defendant,  the  Subut-ban 
Company.  Whether  or  not  such  Instrnctlons. 
if  erroneotm,  would  tie  prejudicial  to  a^^el- 
lant  would  dq)«id  upon  the  conclusiveness  of 
the  judgment  as  between  the  defondanta.  If 
the  SnbmiDan  Company  could,  nnda  the  stat- 
ute, be  required  to  contribute  to  appelant  for 
the  damages  adjudged  to  plaintiff,  and  would 
escape  such  contrlbutltHi  under  erroneous  In- 
Btmctlons,  there  would  certainly  be  snch  prej- 
udicial error  aa  should  be  corrected.  Wfggln 
V.  City  of  St  Louis,  135  Mo.  558,  87  8.  W. 
628.  But  this  judgment  Is  not  In  otnr  opin- 
ion, oonduslve  between  these  detendnnta. 
There  was  no  Issue  Involving  the  IlabUlty  of 
defendants  between  themselves  niteed  by  the 
pleadings  or  submitted  on  the  evidence.  There 
was  no  trial  of  the  i%hts  and  liabilities  of  de- 
fendants between  themselves,  and  the  Judg- 
ment did  not  operate  as  an  adjudication  of 
them.  Van  Fleet  I^^onner  Adj.  i  256;  Chand. 
Res  Adj.  S  77;  Bank  r.  Bartle,  114  Ma  ?76, 
21  8.  W.  816.  The  ruling  hi  WIggIn  v.  Ctty 
of  St.  Louis,  185  Mo.  58S,  37  S.  W.  528.  was 
based  upon  the  peculiar  termd  of  the  charter 
of  St.  Louis,  which  requires  a  jolndo:  of  the 
person  whose  negligence  is  alleged  to  have 
rendered  the  city  liable  to  any  one,  and  for- 
bids, In  such  case,  the  bringing  of  on  action 
f^aliwt  the  city  alone.  Other  features  of 
the  charter  bearing  on  that  point  Indicate  that 
it  was  the  Intention  of  the  law  to  fix  the  rela- 
tive liability  of  the  city  and  the  person  so 
joined  as  defendant.  2  Rev.  St.  1889,  p.  2143, 
§  9.  But  those  pnnrblons  are  not  applicable 
to  an  ordlnaiy  action  where  two  persons  ue 
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Joined  as  tort  fessors,  aa  in  tbe  case  at  bar. 
In  such  an  action  the  judgnieDt  is  otity  coo- 
diislTe  of  the  rBvectlTe  rights  of  defendants 
amosig  thennedyes  when  that  Issue  hap  been 
raised  and  determined  In  -some  H[iiHvprlate 
manner.  The  pleadings  of  defenOauts  in  this 
case  only  put  In  Issue  tbe  questiou  of  their 
reqwctlTe  Uablllty  to  plaintiff.  The  Instmc- 
tions,  thoogfa  TmoecesHarily  ccnupllcated,  smfy- 
ntltted  that  Issue  only  to  tbe  Jtjry.  We  there- 
fbre  bold  that  the  Jodgment  in  the  circuit  court 
DOW  aader  review  Is  not  concinslTe  6t  the 
question  as  to  tbe  Uabttlty  of  the  Sumirha^ 
Omuiany  to  respond  Id  tbe  Lindell  Company 
for  any  ne^gsnoe  of  the  formw  in  the  circum- 
stances of  tbi»  case,  and  h«ce  we  shall  not, 
on  the  aiveal  of  the  Ltndell  Company,  In- 
veedtfite  anip  asslftmaeitt  of  erroia  referrlnt; 
to  mllnsB  Triddi  do  not  affect  the  oMlgatlou 
ot  tbe  Undell  Ootnpany  to  reepondeDt  to 
l^lntilPs  cause  of  action.  As  respondent  has 
died  since  the  lubmlsekm  of  the  canse,  the 
jndgment  of  ftflSmiaiKe  wlO  be  entered  as  of 
the  date  of  mbmiBMoiL  The  Jn^ment  Is  af- 
firmed. 

ROBINSON  and  BBAC%  JJ.,  concur. 
BABOLAT.  a  J.,  does  not  tit 


HOBPPBB  r.  SOUTHERN  HOTEL  00. 
CSoiireme  Oonrt  of  Mlsfloiixl.  Divbion  No.  1, 
Jan.  18,1896.) 

IiuuaiBS  TO  BMPI.OTI— Dbprctivk  Appi.tascbb— 
Appeal  and  Erttok— ArpiRXA^vcR. 

1.  Where  ptelDtMT  was  injared  by  defects  in  a 
lAaOtn  wrinffei^  thongfa  in  a  manner  which  could 
not  have  been  reasonably  foreseen  as  the  natural 
result  of  the  defect,  the  employer  was  liuble. 

2.  Where  a  new  trial  is  properly  ordered  for 
anr  of  tbe  rawons  assigned  hi  the  motion  there- 
for, the  eonrt  must  affinn  tbe  judgment  and 
cannot  seek,  oubdde  of  the  motiou.  for  grounds 
on  which  to  reveise  It. 

8.  Where  Inatmctlons  are  open  to  criticism, 
tbough'they  mi^t  not  warrant  a  reyenml.  an  or- 
der eC  tbe  trial  coart  setting  aside  the  verdict  he- 
raiise  InstructiMis  were  miBleadlng  will  not  be 
dfittnrbed. 

A0pe^  fK»n  drcntt  court,  St.  Louis  coun- 
ty; Rudolph  Hizzel,  Judge. 

Action  by  Frances  Hoepper  against  the 
f<outhem.  nistel  Company,  In  whlcb  there  was 
a  rerdlct  foe  defendant  From  an  order 
granting  a  new  trial,  defendant  appeals.  .\f- 
finned. 

A.  &  J.  F.  Lee.  for  appdiant.  A.  R.  Tky- 
lor,  for  respondent. 

MACFART^NE,  J.  This  Is  a  BUlt  to  recov- 
er damages  for  personal  Injuries  recelred  by 
plaintiff  on  account  of  the  alleged  negligence 
of  defendant  In  prorldlng  for  her  use,  as 
an  employ^,  derectlve  and  dangerous  ma- 
I'hinery,  Tbe  peMtlon  charges  tbnt  "on  the 
14th  day  of  May,  1802,  the  plaintiff  was  In 
the  service  of  the  defendant,  runDtug  a  cer- 
tain steam  clothes  wringer;  that  said  ma- 
chine and  appliances  thereof  were,  and  had 
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been  for  a  long  time  prior  to  snid  time.  In  a 
defective  and  dangerona  condition,  as  de- 
fendant, by  Its  agent  having  charge  of  kcc{K 
lag  the  same  In  repiUr,  wtA\  knew;  that  the 
firings  and  appliances  of  sold  machine  were 
worn  ont  and  loose,  whereby  snid  npplinnce 
ran  rough  and  JeAed;  that  on  snitl  day^ 
while  plaintiff  was  in  the  di»cliiirKf  of  the 
duty  of  her  employment,  fldjIUKrhiK  clotlies 
In  sold  wringer,  owing  to  aald  defct-tive  con- 
dition of  sold  machine,  the  rim  of  the  wrlug- 
erwas  caused  -to  strike  plaintiff's  right  arm  at 
theelbowwitli  great  force,  whereby  plalnrtlff's 
arm  was  fractured,  and  muscles  and  sinews 
of  said  arm  greatly  contused  and  lacerated, 
so  that  her  right  hand  and  Angers  thereof 
are  drawn  out  of  shape  and  greatly  Injured ; 
that  defendant  was  negligent  In  furnishing 
said  ain)liance8  In  said  defective  condition 
to  plaintiff  to  work  with  in  Hip  dlaohHrffC  of 
her  said  employment."  Judgment  for  |10.- 
000  Is  demanded.  By  Its  answer,  defendant 
denies  these  charges,  and  avers  affirmative- 
ly that  plaintiffs  Injtirles  were  caused  by 
her  own  negligence  directly  coBtribirtlng 
thereto.  The  wringing  machine  with  which 
plaintiff  was  employed  to  work  was  run  by 
steam  power.  The  evidence  tends  to  prove 
that  for  some  Hme  the  machine  had  been  so 
out  of  repair  and  worn  that  tbe  appliance  In- 
to which  tlie  clothes  were  placed  ran  "rough- 
ly and  Jerked."  by  reason  of  which  tlie 
clothes,  placed  therein  for  drying,  did  not  al- 
ways remain  In  proper  position,  and  requir- 
ed adjustment.  In  order  to  adjust  the  clothes 
when  thrown  out  of  place  It  was  necessary 
for  the  operator  to  put  her  hand  into  the 
basket,  as  It  was  called,  which  eonrnlned 
the  clothes.  -  While  In  operation,  this  basket 
revolved  rapidly,  but  smoothly  and  regular- 
ly, when  In  proper  order.  When  out  of  or- 
der, it  ran  roughly  and  jerked.  The  machine 
could  be  easily  stopped,  and  the  evidence 
tends  to  prove  that  plaintiff  had  been  In- 
structed never  to  pnt  her  hand  Into  the 
basket  while  ft  was  In  motion.  Plaintiff  de- 
nied that  she  had  such  instructions.  Plain- 
tiff knew  that  the  machine  was  out  of  order.' 
and  the  evidence  tends  to  prove  that  defend- 
ant's forewoman,  who  had  charge  of  the 
business,  also  knew  Its  condition,  and  knew 
that  plaintiff  continued  to  work  thereat, 
geveral  attempts  were  made  to  repair  the 
machine  while  plaintiff  was  nslng  It.  On  the 
morning  of  the  14th  of  May,  1802.  while 
plaintiff  was  operating  the  machine,  the 
clothes  got  out  of  place;  and^ip^ile  the  ma- 
chine was  In  operation,  plaintiff  put  her 
hand  in  the  basket.  In  order  to  put  the 
clothes  in  place,  and  her  arm  was  struck  by 
the  rim  of  the  basket,  and  was  thereby  In- 
jured. The  evidence  tended  to  prove  that 
the  injury  was  occasioned  by  the  sudden 
Jerking  of  the  basket,  caused  by  tbe  said 
defects  in  the  machine. 

At  the  request  of  defendant,  the  court  gave 
the  Jury  a  number  of  Instructions,  of  which  1, 
2,  8,  and  10  are  as  follows:    "(1)  The  court 
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Instructs  70D  tbat  an  employ^,  in  entering  upon 
service,  takes  upon  herself  tbe  ordinary  rl^ 
and  dangers  of  her  employment,  and  that.  If 
the  Injuiy  In  this  case  Is  simply  the  result  of 
such  dangers  and  risks,  your  verdict  must  be 
tor  the  defendant  The  court  further  Instructs 
yon  that  an  employer  does  not  guaran^  or  In 
any  way  insure  the  safety  of  Its  employ^  and 
that  the  defoidant  In  this  case  did  not  guar- 
anty or  Insure  the  safety  of  the  plaintiff,  Fran- 
ces Hoepper,  at  tbe  work  at  which  she  was 
engaged  when  injured,  and  that  the  only  fault 
for  whldi  you  can  hold  It  liable,  if  you  bold 
It  liable  at  all,  is  for  the  want  of  ordinary  care 
In  permitting  the  wringer  to  run  *rongh  and 
jerk.'  No  other  defect  In  the  wringer,  if  any 
such  you  find,  can  be  considered  by  you,  ex- 
<^pt  such  defect  as  caused  It  to  run  roughly 
and  Joic.  It  is  Immaterial  that  said  wringer 
did  run  roughly  and  Jerk  unless  you  find  from 
the  evidence  that  Its  so  running  roughly  and 
jerking  was  the  direct  cause  of  the  Injuries  re- 
ceived by  plalntier.  The  mere  fact  alone^  If 
such  you  find  from  the  evidence  to  be  tbe  case.  | 
that  the  injurtes  could  not  have  been  received  i 
by  plaintiff  unless  the  vrrtnger  did  run  roughly 
and  Jerk,  is  no  ground  for  finding  a  verdict 
against  the  defendant;  but,  to  authmise  a  ver- 
dict against  the  defendant.  It  wlU  be  necessary 
for  you  to  find  tbat  Its  so  running  roughly  and 
Jerking  was  the  proximtfte  cause  of  plaintiff's 
injuries,  and  that  Its  so  running  roughly  and 
Jerking  was  n^Ugence  upon  defendant's  part, 
as  defined  In  the  histructions  In  this  case;  and 
even  if  you  find  that  its  so  running  roughly 
and  jerking  was  negligence  upon  tbe  part  of 
the  defendant,  as  defined  In  the  Instructions 
In  this  case,  your  verdict  must  be  for  the  de-  ! 
fendant,  unless  you  find  tbat  Its  so  running  . 
roughly  and  Jerking,  as  distinguished  from  the  | 
proper  and  regular  motion  of  said  machine,  j 
free  from  negligence,  was  the  direct  cause  of  1 
the  Injuries  received  by  plaintiff.  If  you  find  j 
from  the  evidence  that  the  injuries  received  by  ! 
plaintiff  were  directly  due  to  the  regular  and  j 
proper  running  of  the  machine,  without  any 
want  of  ordinary  care  In  this  respect  upon 
the  part  of  tbe  defendant,  your  verdict  must 
be  for  the  defendant.  If  you  find  from  the 
evidence  that  the  injuries  which  plaintiff  re- 
i-elved  were  directly  contributed  to  by  want 
of  ordinary  care  on  her  part,  or  would  have  1 
Iieen  avoided  by  tlie  exercise  of  ordinary  care  j 
on  her  part,  In  either  event  your  verdict  must 
l>e  for  the  defendant.  If  you  find  from  the 
I'vldence  that  the  injuries  were  caused  by  the 
(■ouL'iiiTent  n^llgence  of  plaintiff  and  defend- 
ant, your  verdict  must  be  for  the  defendant. 
If  you  find  from  the  evidence  that  the  Injuries 
received  were  the  result  of  mere  accident  or 
mlsadrenture,  your  verdict  must  be  for  the 
defendant.  If  you  find  from  the  evidence  that 
the  wi-inger  did  run  roughly  and  jerk,  and 
tbat  its  running  roughly  and  Jerking  caused 
the  Injuries  received  by  the  plaintiff,  Frances 
Hoepper,  but  do  not  find  from  the  evidence 
that  the  defendant  or  some  forewoman  or  offi- 
cer of  defendant,  or  some  agent  of  defendant 


having  charge  of  keeping  same  In  repair  knew, 
or  by  the  exercise  of  ordinary  care  would  bavt; 
known,  that  its  so  running  roughly  and  jerk- 
ing was  liable  to  produce  some  such  injuries 
as  those  received  by  the  plaintiff  witbont  any 
n^ltgence  upon  her  part,  your  verdict  must 
be  for  the  defendant  Yon  are  instructed  that 
it  was  not  the  duty  of  the  defendant  to  make> 
provision  against  carelessness,  disobedience  of 
orders,  and  want  of  ordinary  care  upmi  the 
part  of  the  plaintiff.  The  defendant  cannot 
be  diargeable  in  this  action  unless  the  lnjur>' 
Is  of  such  a  character.  In  the  manner  of  its 
occurrence,  as  might  have  reasonably  been 
foreseen  or  expected  as  the  natural  result  by 
defendant  of  its  so  running  roughly  and  Jerk- 
ing. Before  you  can  find  for  the  plaintiff. 
Frances  Hoepper,  In  this  cause,  you  must  be- 
lieve from  the  evidence  tnat  some  injuries  as 
were  received  by  her  or  other  bodily  harm 
were  forese«i  by  defendant  or  wouM  have 
been  foreseen  by  the  defendant,  or  some  agent 
having  charge  of  keeping  said  wringer  In  re- 
pair, or  some  forewoman  or  officer  thereof  by 
the  exercise  of  ordinary  care,  as  liable  to  en- 
sue from  the  wringer's  running  roughly  and 
jerking.  You  are  Instructed  that  If  you  find 
from  the  evidence  that  Frances  Hoepper  placed 
her  hand  in  the  wringer,  and  that  this  was 
failure  to  exercise  ordinary  care  upon  her  part, 
and  that  It  directly  contributed  to  bring  about 
the  injuries  received  by  her,  your  vetdlct  must 
be  for  the  defendant.  You  are  Instructed  tliat 
if  you  find  from  the  evidence  that  Prances 
Hoepper  knew,  or  by  tbe  exercise  of  ordinary 
care  would  have  known,  of  the  danger  of 
placing  her  hand  In  said  wringer,  and  by  the 
exercise  of  ordinary  care  foresaw  or  would 
have  foreseen  the  Injuries  received  as  Hablo 
to  ensue  from  such  action  on  her  part,  it  wa.i 
Incumbent  upon  her  to  exercise  ordinary  care 
to  avoid  such  injuries;  and  her  failure  to  do 
so  would  constitute  negligence,  and  prevent 
her  recovery  In  this  action,  if  you  find  from 
the  evidence  that  she  did  so  place  her  band 
negligently  In  said  wringer.  And  you  are  far- 
ther Instructed  that,  although  you  may  find 
that  the  plaintiff  was  injured  by  reason  of  any 
defects  of  the  wash  wringer,  yet  you  must  find 
for  the  defendant  unless  you  further  find 
that  plaintiff  received  her  injury  by  her  arm 
being  struck  by  said  wringer,  and  that  she 
thus  received  her  injury.  (2)  The  court  In- 
structs you  that  If  you  find  from  the  evidence 
that  the  plaintiff,  Frances  Hoepper,  negll- 
g^tly  disot>eyed  the  orders  of  the  forewoman, 
or  that  she  negligently  placed  her  arm  uptm 
the  wringer,  or  negligently  put  her  hand  with- 
in the  wringer,  and  that  either  one  of  said 
acts  directly  contributed  to  produce  tbe  In- 
juries received  by  plaintiff,  or  If  you  find  that 
the  want  of  ordinary  care  by  plaintiff  herself 
in  her  conduct  about  said  machhie  in  any  re- 
spect directly  contributed  to  produce  the  in- 
juries received  by  her,  then  yon  must  find 
for  the  defendant,  though  you  may  t>elleve 
from  the  evidence  that  the  condition  of  said 
machine  in  r^rd  to  Its  running  roughly  and 

Digitized  by  Google 


1 


Uo.)  HO£PP£R  T.  SOUTHERN  HOT£L  CO.  259 


iaklng.  If  such  you  find  to  be  the  case,  vas 
negUgeiice  upou  the  part  of  tbe  defendant, 
and  that  lald  injnrles  would  not  hare  been  re- 
ceived If  fba  said  wringer  had  not  ran  roughly  | 
nnd  Jerked.**   "(6)  The  conn  Instructs  yon  '• 
that  what  oonatltatn  'ordinary  care.'  as  do- 
fined  In  these  Instmctkma,  d^oids  opon  the  < 
facts  In  each  partlcolar  case.   It  is  such  care 
as  a  person  of  ordinary  prudence  would  exer* 
cise  according  to  the  nsnal  and  general  expert-  I 
pnce  of  mankind  In  the  same  situation  and  ' 
i^rcnmstaiKes  as  those  of  the  person  or  per- 
sons in  this  case  with  reference  to  whom  the 
term  'ordhary  cartf  Is  nsed  in  these  Instruc- 
tions.   The  omission  of  such  care  Is  negll- 
geacB  tn  the  smae  In  which  that  word  Is  used  ' 
hi  these  faistrnctions."   "(1(9  Ton  are  fnrOier 
instructed  that  If  you  bellere  from  the  evi- 
dence that  the  injuries  received  by  Frances  ; 
Ho^iper  were  directly  caused      her  act  In  i 
idadng  her  hand  In  the  wrli^er,  and  further 
hdleve  from  the  evidence  that  such  act  was  ' 
Inconsistent  with  ordinary  care  on  her  part,  I 
then  yonr  verdict  must  be  for  the  defendant,  | 
erea  thon^  you  should  further  find  that  the  ' 
d^endant  was  guilt?  of  want  of  wdtnary  care,  \ 
or  vwm  graver  fault,  in  permltttaig  the  wringer  I 
to  run  nra^  and  ja^  If  snch  yon  find  to  bs  ! 
the  cas&"  I 

The  vefdlct  of  the  Jozy,  upon  these  Instme-  | 
tlons  and  others  given  for  plaintiff,  was  tor  ' 
ilefendant  In  doe  tlmeii  idalntlff  filed  a  mo- 
tion fto  a  new  trial,  assigning  as  grounds  ' 
ther^Or  the  ftdlowlng:  (1)  Error  hi  admission  ' 
of  evMenea  offered  by  defratdant;  (2)  error  In  i 
<>xdndtaig  evidence  otTored  by  plaintiff;  (3)  er-  ; 
ror  In  instructions  given  at  the  request  of  the  ; 
defoidant;  (4)  mot  In  Instmctkois  on  coortfs  i 
own  motion;  (5)  error  In  modifying  histntc-  , 
ttons  asked  by  the  plabitUt;  (6)  that  verdict 
Is  against  the  we^fat  of  evidence;  <7)  Out  ' 
the  verdict  Is  against  the  law  and  the  evl-  ' 
<leiice;  tiiat  the  verdict  is  the  result  of  j 
Mas  and  prejudice  on  the  part  of  the  jury;  <9) 
that  Uie  verdict  Is  tot  the  wrong  party.  The  ^ 
court  sustained  the  motion,  and  ordered  a  new  ' 
tzlalt  upon  tlie  ground  "that  a  good  part  of  In-  { 
stmctlon  one,  pert  of  Instruction  two,  ins  true-  I 
tltm  six,  and  a  part  of  Instruction  ten«  given  on  , 
behalf  of  defieudant,  are  erroneous  and  mis-  i 
leading."  From  the  order  granting  a  new  | 
tital,  the  defendant  appealed.  I 

1.  The  Instructions  are  open  to  criUcIsm  on  j 
aceomt  of  unnecessaiy  repetitions,  in  different  \ 
forms,  at  the  prlncfttles  of  law  governing  the 
case,  and  bi  slating  abstract  pn^Msltions  of 
law,  thus  leaving  the  Jury  to  ai^  the  facts  ; 
on^Med.  'While  snch  InstructlonB  would  not,  ^ 
on  appeal,  generally  anthorlae  the  reversal  of 
a  Judgmoit  yot,  If  the  trial  court  retarded  the  i 
objectlois  as  suffldent  to  Justify  It  In  setting 
aside  the  vcnUct,  It  may  well  be  qneattoned  I 
whether  or  not  the  ai^ellate  court  should  in- 
terfere.   Bmgran  v.  Xtallway  Co.,  127  Ma  22, 
20  S.  W.  842.   The  presumpthm  is  always  In 
iRTor  of  the  einrectnesB  of  the  niUnga  of  the 
circuit  comrt   It  has  committed  to  It  mudi  dis- 
cretion in  the  matter  of  granthig  new  trlala, 


and  this  court  should  not  Interfere  unless  Its 
discretion  has  dear^  been  abused.  It  is  there- 
fore uniformly  held  that  an  appellate  court  wOl 
not  Interfere  with  the  dlscretltm  of  the  drcuit 
court  In  granting  a  new  trial,  on  the  grotmd 
that  the  vndlct  Is  against  the  weight  of  the 
evidence.  The  proceedings  are  all  In  the  pres- 
ence of  Ote  court,  and  It  can  better  Judge  of  tb» 
fairness  of  the  trial  than  the  appellate  court, 
which  has  before  It  the  cold  record  only.  For 
the  same  reason,  an  appellate  court  should  hes- 
itate to  hitertere  with  an  order  granthig  a  new  - 
trial  on  the  ground  that  the  Instructions  are 
mlsleadbig.  The  ordra-  Is  presumptively  cat' 
rect.  The  judge  who  presides  over  the  trial, 
and  who  hairs  the  arguments  of  counsel  and 
the  construction  given  to  the  Instructions,  can 
detect  Inconalstendes  and  misleading  features 
which  might  escape  the  observation  of  appe- 
late Judges.  One  reason  given  by  the  court  tm 
granting  a  new  trial  was  that  the  Instructlans 
were  misleading.  While  we  may  be  unable 
to  point  out  any  specific  parts  of  the  Instruc- 
tions whldi  appear  to  sustain  this  objectkm, 
still,  in  view  of  the  length  of  the  first  histruc- 
tlon,  the  repetition  of  the  same  prhidples  of 
law,  and  the  statements  of  abstract  proposi- 
tions at  bw.  we  would.  If  necessary,  be  In- 
clined to  sustain  the  ruling. 

2.  But  histructlon  1  dedares,  In  several  dif- 
ferent forms,  that  "defendant  cannot  be  charge- 
able In  this  action  unless  the  hijury  Is  of  such 
a  characta.  In  the  nuinner  of  Its  occurrence, 
as  might  have  reasonably  been  foreseen  or  ex- 
pected by  defendant,  as  the  natural  result  of 
the  machine  running  roughly  and  Jerlilng." 
This,  we  are  of  the  opinion,  binot  a  correct  dec- 
oration of  law  as  applied  to  the  fhcts  of  Oils 
case.  It  is  true,  the  nes^gent  act  must  In  an 
otses  be  the  proximate  cause  of  the  injnry'ln 
order  ta  make  the  actor  responsible  therefor. 
But,  If  the  Injury  follows  as  a  direct  conse- 
quence of  the  negligent  act  or  omission,  It  can- 
not be  said  that  the  actor  Is  not  responsible 
therefor  because  the  particular  Injury  could 
not  have  been  antldpated.  A  neglect  to  an- 
ticipate and  guard  against  that  whldi  no  rea- 
sonable man  wouM  expect  to  occur  may  not  be 
negligence.  "If  the  wrong  and  the  damage 
are  not  known  by  common  emierlence  to  be 
usual  Id  sequence,  and  the  damage  does  not, 
according  to  the  ordinary  course  of  events,  fol- 
low from  the  wrong,  the  wrong  and  damage 
are  not  suffidently  conjoined  or  concatenated 
as  cause  and  effect  to  support  the  action.  Ger- 
hard V.  Bates,  2  EL  &  BL  490;  Greenland  v. 
Chaplin,  5  Exoh.  248.  But  In  case  the  ne|^- 
gence  is  shown,  "and  the  Injurious  consequen- 
ces are  immediate,  and  flow  directly  from  the 
negligent  act,  the  person  guilty  of  the  act  wlU 
not  be  excused  for  the  reason  that  the  particu- 
lar consequences  were  unusual,  and  could  not 
ordinarily  have  been  foreseen."  Graney  v.  Rail- 
way Co.  (Mo.  Sup.)  41  S.  W.  248;  16  Am.  & 
Bng.  Enc.  Law,  432,  and  cases  dted.  In  Smith 
V.  Railway  Co.,  L.  B.  6  a  P.  20,  It  Is  said 
by  Channell,  B.:  "I  quite  agree  that,  where 
there  Is  no  direct  evidence  of  negligence,  the 

Digitized  by  Google 


I 


260  44  aOUTHWKSXBBN  BKPORTUR.  (^o. 


qntsUou  what  a  reasoaable  man  misht  foeeaea  | 
Is.  of  Importance  In  cunaiderLn^p  the-  question  I 
whather  there  la  eTldance  of  neg^igeiHte  for  the  \ 
jury  or  not;  but,  where  It  bas  been  debetmined  I 
that  tlijfire  la  evidence  of  negligeaoe,  tbe  pei-soa  ' 
guUly  of  It  iB  equiiDy  Ua^  for  Its  consequan-  | 
cea,  whether  he  oould  have  foreseen  ihtm  or  | 
not"    In  this  case  the  evidence-  temis  to  prove  , 
that  the  macbine  plainliff  was  put  to  vork. 
wlUt  had  been  neellseutl}'  permitted  to  bocuiue  i 
and  (xmUone  defective,  by  reason  of  which  the  i 
baAet.  wUch  contained  the  clothea,  while  re-  ' 
volTlng,  woiUd  jerk  or  rock,  inatead.  of  moving  ! 
regularly,  aa  it  would,  have  doa»  had  It  been  In.  | 
good  coaditloa.  and  the  clothes  were  thereby  ' 
thrown  out  ot  position.   That  pilabitlff,  in  at>  ' 
temp  ting  to  adjust  the  rlnthwi.  put  bar  hand  I 
liLtbe  basteet  wbne^  Iqr  reaaen  of  Its.  bregular  , 
nuwemeat,  bee  arm  was*  struck  and  Uijuned.  | 
Sa^  the  evldefiee'  tsnda.  to,  ffctaro.  the  negligence,  i 
and  thai  the  Injury  waa  the  diaect  result  there-  j 
oC;    It  coBid  mah£  no  dUtereace  whether  or  i 
net  defendant  could,  have  anticipated  the  par-  i 
tlcolar  Iniiuy.   Th»  Instruction  waa  mJalead- 
infi  If  not  absolutely  erroneonst  and  Jiutifi«d  ' 
the  court  in  graatiBg  ai  new  trlaL  | 
81.  Counsel  for  defendant  InsiatB.  that,  upon.  ' 
thof  pWndtpflp  and,  aU  the.  evidence,  the  verdict  ^ 
was  for  the  right  party,  and  for  that  reason  the 
^rder  granting  the  new  trial  ahould  be  lereis- 
ed,  and  a  judgment  for  defendant,  upon  tb»- 
verdict,  ordered.    The  verdict  was.  In  favor  of 
the  appealing  pxty.   The  appeal  Is.  Ccom  Uie 
ordcE  granting  a  new  tdsvU  and  Involves  its  cot- 
rastausa,  and  nothing  mere.   In  order  to  sus- 
taln  &B  order.  In  case  the  naw  trial  waa.  not 
pnpetly  gzanted,  for  the  reaaima  aailgnad  by 
the  court,  w«  maff^  Invilce  whether  or  not  the 
order  oould  be  auatainad  upon,  soaie:  other 
gn>und  aaslgned  in  the-  motion  fcr  a  new  trial. 
Staaard  Milling  Co.  v.  White  Une  CenL  Tranr 
stt  Co.,  122  Mo.  270,  20  S.  W.  TO^l;  Bradley 
T.  BeppeU.  138  Mo.  660,  32.  S.  W.  045^  and  34 
«.  W.  811.    We  find  that  the  new:  trial  In  this 
■case  waa  properly  granted  fuB  the  reasons,  given 
1V  the  court   It  Is  Immaterial  whether  or  not 
the  oDder  mlg^t  have  been  auatatoed  for.  other 
Tfiannni  assigned  by-  req>ondent  in  her  motion  j 
for  a  new  trial.    There  Is  no  auttiority  or  rea-  ' 
aon  for  seeking,  outaidev  the  motion  for  a  new  I 
trial,  for  grounds  upon  which  to  reverse  the  | 
judgment    When  a  new  trial  is  properly  or-  | 
dered  on  the  motion  of  rc^ndent,  for  any  of  | 
the  reasons  assigned,  no  course  is  left  to  ua  but  , 
that  of  afflnnlng  the  Judgmmit   The  order  , 
granting  a  new  trial  la  therefore  affirmed. 

BARCLAY,   C.  J..   and  H0BINi30N  and 
BttACE,  JJ..  COBCtlK. 


MAY  et  al.  v.  CRAWFORD  et  aL 
iSnpreme  Court  of  Missouri,  Division  No.  X. 
Jan.  29,  1S98.) 

CONTHJkCT8~LiqUIDA.TED  DaHAOES. 

A  department  store  purchasinfc  $40,000  \ 
worth  of  goods  of  a  rival  store,  which  retained  1 
otto  kin&  of  goods  worth  $3o0,000,  and  con-  i 


tmcting  to  pay  $^000  aa  liquiiliUed  damagee  If 
it  ndvertised  that  itti  pnrcliasp  included  any 
goods  other  than  those  actually  bought  of  its  ri- 
val, ia  UaUfr  ter  more  Una  nominal  domassa  ftir 
a  breach  of  such  cob  bract 

Appeal  from  St.  Loula  circuit  court;  L.  B. 
Valllant,  Judge. 

Action  by  D.  May  &  Co.  against  D.  Craw- 
ford &  Co.  Judgment  for  nomlual  damages 
only,  and  plaintiffs  appeal.  Reversed. 

Nathan  Frank  and  Seymour  D,  Thompson, 
for  ai^Ilanta.  W.  B.  Homer,  for  req»ond- 
ents. 

BAiBGLAT,  O.  J.  TUa  action  was  IffomiU: 
to  recoirer  15,000  domagM.for  alleged  brmcb 
of  a  contxMit  Tbe  pla(ntlfD»  are  the  firm 
of  D.  Uay  &  Oo^  who  carry  on;  tbe  meiraa- 
tile  eatabUahHHit  In  8t  Loato  veBopally 
known  by  tbe  name  **FunouB."  The  de- 
fendants,. D.  Grairfbrd.  &  Go^  hare-  a  larffs- 
department  store  on  tba  aane  street  as  plain- 
tiffa,  and  naorly  opposite  t»  plain ttffa'  atorei 
Iff  January,  ISM^  both  of  (ha  flnn  were  op- 
erating tbeaa-  large  stores  wfaen  the  cootraet 
in  suit'  waa  made  between,  tbam  tor  the 
pnepoaes  fmpamtO:  im  It  The  prtco  wiiieti 
daCendanta  iMaid  tai  pflaJatura  for  the  gomim 
they  acquired  under  the  agreement  waat 
atont  moOO.  Tte  platetifll  atlU  reWnad  a 
large  atock;  amonntlag  In  ttic  coat  vatae  of 
over  |BS(^00(^  and  weiw  con^petiltom  of.  d»- 
fendants  In.  Taxtoua  Unaa  of  retail  tradat 
The  goods  aold  by  plaintUTa  to  daCendanta 
constoted  of  tdack  and-  oaloKd  dreaa  0Mdsi 
sllka,  saHna;  velveta^  pinahesi  linens,  white 
goods,  domeattcs,  wooMma,  cotton  goods,  laoe 
caitalBB,  dr^eilei^  pardMea,  updialatevy^ 
biankets,  comfortabtee,  lap  robea,  Untnsa. 
nottoaa,  leather  gooda  {except  boetS'  and- 
shoes),  art  needlework,  fuiey  goods,  ]ew^y, 
perfumes,  eoapa.  toilet  articles,  kid  glorea; 
fabric  i^veo,  aflk  ndttens,  woolen  mltban^ 
drees:  trimmings,  mohair  goods,  silk  braids; 
bottona,  bnoblea,  laces,  embcoldertea,  hand- 
kerchiefs, TeUlnjEta,  roMngB,  ladles'  no^ 
wear,  mnalln  nndermar,  cwaeta,  lace  caps, 
silk  caps,  infants*^  w«ar,  aewteg-  machines, 
and  vartoiis'  etceteraa  oC  a  similar  Und,  k^ 
IK  tbe  department  Into  which  these  various 
gMda  had  been  diatrtlMited.  rme  goods  re- 
tained by  tbe  plalatlffB  In  tbe  store  cnUed- 
"Famons,"  after  ™y""g  this  sato  to  the  de- 
fendants, conaiated  of  tlie  dotUngj  the  Imvae 
furnishing  goods,  the  china  and  crockery, 
the  men's  fumlshfns  goods,  and  hats,  enpe, 
tnmlm,  and  valisos.  They  sold  to  ttie  deft>ud- 
ants  all  the  gooda  In  the  d^artments  alMre 
described,  and  went  out  of  bnatalesB  se  fax 
as  those  lines  wwe  conconed,  bat  continaed 
business  In  thefr  departments  containing  the 
goods  Inst  enumerated.  After  this  sale  the 
plalntlfTa  cowed  to  be  con^ctltors  wltii  th» 
defoudoiits  In  respect  of  the  goods  so  sold  to 
them,  but  contlnned  to  be  sncb  com  poll  tors 
in  respect  of  the  goods  retained  by  tbem- 
srives.  The  principal  parta  of  the  contract 
are  as  follows,  aftw  a  recltai  of  agreoneat 
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b£  plalntnrs  to  sell  to  dfifeDdantB  eertain 
goods,  etc.,  "which  D.  May  ft  Co.  hare  mi 
hand  In  tfapir  etore  at  the  close  of  business 
on  the  &tb  day  of  January,  1B94,  Bltnnted  tn 
the  building  of  the  Famous  Shoe  &  Clothing 
Co.,  on  the  northwest  corner  of  Broadway 
and  ^forgan  street,  In  the  city  of  St.  Louis, 
viz.:  Black  and  colored  dress  goods  kept 
and  sold  In  department  F;  silks,  satins.  tcI- 
rets,  and  itlnsbes,  kept  and  sold  In  depart- 
ment G;  linens  and  white  goods,  kept  and 
sold  In  department  H;  domestics,  woolen, 
cotton  goods,  etc.,  kept  and  sold  in  depart- 
ment I;  lace  curtains,  drapertes,  portieres, 
upholstery,  blankets,  comfortables,  lap  robes, 
etc.,  kept  and  sold  In  department  J;  Hnhigs, 
kept  and  sold  In  department  K;  notions, 
leather  goods,  art  needlework,  fancy  goods, 
jewelry,  perfumes,  soaps,  toilet  articles,  etc., 
kept  and 'SOld  In  department  N;  kid  gloves, 
fabric  rlo^St  mittens,  woolen  mittens, 
etc.,  kept  and  sold  In  -d^rtment  O;  dress 
trimmings,  mohair,  sUk  braids,  buttons, 
backles,  etc..  kept  and  sold*  In  department  P; 
Isees.  -embroideries,  etc.,  and  scdd  in 

department  Q;  handlrenAlefB,  relltngB,  ruch- 
tngs,  ladles'  neckwear,  etc.,  iKpt  and  sokl  tn 
department  R;  mmOta  underwear,  corsets, 
lace  and  Bilk  caps,  tafants'  wear,  sewing  ma- 
chines, etc.,  kept  and  sold  in  department  8, 
—it  being  the  Intention  of  said  D.  May  & 
Oo.  In  aelltng,  and  said  D.  Crawford  &  Co.  in 
Iraylng,  the  merchandise  In  the  afort-men- 
tfoned  departments,  that  saM  transfer  of 
merchandise  shall  Include  any  and  all  other 
articles  kept  and  sold  by  said  D.  May  &  Oo. 
in  said  departments  not  heretofore  particu- 
larly and  Indlvfdnally  mentioned."  Then 
follows  a  statement  of  the  method  by  which 
the  rahie  of  the  goods  shall  be  arrived  at, 
and  then  the  contract  proceeds,  beginning  a 
paragraph,  as  follows: 

"The  receipt  of  five  thousand  (?5,000)  dol- 
lars Is  by  these  presents  acknowledged  by 
D.  May  '&  Oo,  from  said  D.  Crawford  &  Co., 
as  a  part  payment  on  the  purchase  price  of 
said  merchandise  hereinabove  enumerated; 
It  being  understood  that  the  balance  that 
may  be  fotmd  to  be  due  D.  May  &  Co.,  upon 
the  completion  of  the  Invoice  by  them,  shall 
hp  paid  them  In  cash,  without  discount  or 
deduction,  upon  said  completed  Invoice  be- 
ing tendered  I).  Crawforfl  &  Co..  and  prior 
to  the  removal  of  the  goods  herein  sold.  It 
Is  mutually  agreed  and  understood,  as  a  con- 
dition of  this  aale,  that  D.  Crawford  &  Co., 
the  pfurchasers  herein,  are  by  these  presents 
restricted  and  iirohlbtted  from  in  any  way, 
directly  or  Indirectly,  by  means  of  the  pub- 
lic press,  posters,  drculara  (mailed  or  dls- 
trfbnted).  or  by  any  other  public  means  of 
any  kind  or  nature  whataoever,  from  using. 
Id  tbelr  advertisements  of  the  purchase  of 
the  sbore-mentloned  merchandise,  the  gen- 
eral term  'dry  goods,*  *hoiise  furnishing 
goods,'  *chlnaware,'  "shoes,'  'clothing,'  'shirt 
waMs,'  'cloaks,'  'wraps.'  'suits,'  'furs.'  -fur 
<MmiBliiga,*  'men's  and  boys'  bats  and  crps,' 


*rfbbonB,'  'mffllnery','  or  anythlQg  pertaining 
thereto:  It  being  dlsUnctly  agreed  and  mi- 
derstood  that  Use  said  D.  Crawford  -ft  Co. 
shall  be  permitted  to  advertise  no  other  ar- 
ticles as  havtng  been  bought  by  them  from 
the  said  D.  May  ft  Co.,  or  Famous,  than 
those  nctunlly  sold  and  delivered  to  them  by 
I>.  May  ft  Co.,  and  enumerated  as  sold  aud 
kept  In  the  departments  mentioned  In  thi- 
first  portion  of  this  agreement.  As  a  iwu- 
alty  to  Insure  the  faithful  carrying  out  of 
this  provision  of  this  agreement,  said  D. 
Crawford  ft  Co.,  individually  and  collective- 
ly, for  themselves,  their  heirs,  admlulstra- 
tors,  successors,  and  assigns,  bind  them- 
selves forever  In  the  penal  snm  of  five  thou- 
sand ($5,000).  dollars,  lawful  money  of  the 
United  States,  to  be  paid  said  X).  May  &  Co., 
as  liquidated  damages.  In  lieu  of  all  other 
damages,  for  tbelr  breach  or  breaches  of  the 
abcrve  provision,  whlcb  said  D.  May  ft  Co. 
may  be  entitled  to  recover  by  snit  brought 
in  any  competent  court. 

"In  order  thflt  this  agreement  pertaining  to 
the  purchase  and  delivery  of  the  merchan- 
dise herein  enumerated  may  be  faithfully 
carried  out  by  both  of  the  parties  hereto,  it 
Is  understood  and  orgreed  that  If  the  said  D. 
May  &  Co.  shall  fall  to  deliver  the  said 
goods,  wares,  aod  merchandise  herein  de- 
j  scribed  to  said  D.  Crawford  &  Co.  at  the 
time  and  price  herein  agreed  upon,  then  the 
said  D.  ■May  &  Co.  shall  forfeit  to  the  said 
D.  CraT\ford  &  Oo.  the  smn  of  ten  thousand 
<$10,000)  dollars,  ns  liquidated  damages,  in 
'  lieu  of  any  other  damages  nnder  this  con- 
tract: and.  In  the  event  that  the  said  !>. 
Crawford  &  Co.  shall  fall  to  accept  the  afore- 
said'goods,  wares,  and  merchandisf  nt  the 
time  they  may  be  tendered  to  them  after 
completion  of  Inventory,  or  shall  fall  to  pay 
the  amount  due  as  a  balance  on  the  purchase' 
price,  as  agreed  upon  heroin,  for  said  goods, 
wares,  and  merchandise,  then  said  D.  Craw- 
ford &  Co.  agree.  In  lieu  of  all  other  dam- 
;  ages  iinder  this  agreement,  that  they  will 
'  pay  to  said  T>.  May  &  Co..  as  liquidated  dam- 
ages for  their  breach  or  breaches,  as  In  this 
'  section  spedfled,  In  the  snm  of  ten  thousand 
i  ($10,000)  dollars.  It  Is  imderstood  that  In 
the  event  of  the  breach  or  breaches  of  this 
agrppraent,  and  any  fnlhire  to  pay  the  liqui- 
dated damages  which  may  be  due  by  either 
of  said  parties  hereto,  tbnt  suit  may  be  In- 
stituted In  any  compofcnt  court  to  recover 
the  said  liquidated  damages." 

The  particular  complaint  made  by  plalnilffs 
Inreapect  of  this  contract  Is  thus  stated  In  their 
petition:    "But  that  defendants  failed  tn  keep 
the  agreement  entered  Into  between  plalnilffs 
j  and  defendants  In  said  contract,  by  whk'li  de- 
fendants were  restilt^d  and  prohibited  therein 
from.  In  any  way,  directly  or  Indirectly,  by 
means  of  the  public  press,  posters  {mailed  or 
dlsirlbnted),  or  by  any  other  public  mesms  of 
I  any  kind  w  nature  Trtiatsocver,  from  using  In 
I  their  said  advertisements  of  the  purchase  o< 
i  the  above.  merchandise  the  general  terms  'dry 
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goods,'  'bouse  fornJshlng  goods.'  'chinaware,' 
'shoes,'  'clothing,'  'shirtwaists,*  'cloaks,'  'wraps,' 
'suits,'  'furs,*  'fur  trimmings,'  'men  and  Iwys' 
hats  and  caps,*  'ribbons,'  'millinery,'  or  any- 
thing pertaining  thereto,  and  violated  the  same; 
hut  defendant  failed  to  keep  the  agreement  set 
forth  In  said  contract  by  which  they  agreed  to 
adrertlse  no  other  articles  as  having  been 
bought  by  them  from  said  D.  May  &  Co.,  or 
Famous,  than  those  actually  sold  and  deliver- 
ed said  D.  May  &  Co.,  and  enumerated  as 
acAA  and  kept  In  the  departments  mentioned  In 
the  flii-st  portion  of  the  aforesaid  agreement,  and 
violated  the  same.  That  saJd  defendants.  In 
total  disregard  of  their  agreemeats  with  the 
plaintiffs,  made  In  said  contract,  advertised, 
by  means  of  the  public  press  and  posters,  oth« 
artldes  as  having  been  Irought  by  them  from 
said  plalntifTa,  or  Famous,  than  those  actually 
sold  and  delivered  to  them  by  said  D.  May  & 
Co.,  and  used,  in  their  advertisements  of  the 
merchandise  mentioned  In  said  contract,  Oie 
general  terms  they  were  prcAiblted  from  using 
by  said  contract,  by  reason  whereof  defendants 
became  Indebted  to  plaintiffs  in  the  snm  of 
five  thousand  ($6,000)  dollars,  to  be  paid  by 
said  defendants  to  D.  May  &  Co.,  as  liquidated 
damages,  as  stipulated  by  the  terms  of  said 
contract"  In  sni^rt  of  this  petition  the  ap- 
pellants  offered  in  evidence,  among  other  mat- 
ters, four  advertisements  published  in  different 
St  Louis  newspapers.  This  evidence  tends  to 
show  tbat,  la  advertising  the  property  purclins- 
ed  under  the  contract  the  respnideDts  used  ihe 
words  "Famous*'  and  "Famous  i^tock,"  and  In 
one  case  the  words  "dry  goods,"  though  not  in 
the  description  of  the  goods  purchased  from 
the  appellants.  Plaintiffs  also  offered  in  evi- 
dence idiotographB  of  two  signs  on  the  store  oC 
respondents  In  which  the  word  "Famous"  Is 
used. 

But  we  need  not  go  Into  the  particulars  of 
plaintiffs'  testimony  as  to  the  breach  of  that 
part  of  the  contract  which  relates  to  advertis- 
ing. The  learned  trial  Judge  found  (and  we 
think  correctly)  that  defendants  had  broken 
the  agreement  "by  inserting  In  the  newspapers 
the  advertisements  In  evidence  In  the  case,  and 
by  the  posters  placed  by  them  an  their  store," 
to  quote  the  language  of  the  Judge  In  a  dec- 
laration of  law  on  that  point.  The  serious  con- 
test in  the  circuit  court  was  on  the  Issue  wheth- 
er or  not  idalntiffs  were  entitled  to  recover  the 
sum  of  $5,000,  »s  declared  In  the  p-irt  of  the 
contract  referred  to.  The  court  asserted  the 
negative,  and  accordingly  Instructed  as  fol- 
lows: "The  court  declares  tliat.  upon  a  proper 
construction  of  the  contract  between  tiie  plain- 
tiffs and  the  defendants  glvm  in  evidence,  nnil 
upon  which  the  suit  is  instituted,  the  sum  of 
000,  mentioned  therein,  is  to  be  construed  as  a 
penalty,  and  not  as  liquidated  damages."  The 
court  further  declared  tbat  plaintiffs  were  ea- 
titled  only  to  nominal  damages.  The  result  of 
these  declaratkms  (rf  law  was  a  finding  tor 
plaintiffs  for  one  cent,  followed  by  a  judgment 
for  that  amount,  and  costs.  Plaintiffs  dnly 
appealed,  after  the  usual  steps  preliminary. 


1.  The  problem  wh^her  or  not  a  stipulation 
for  a  fixed  sum,  as  oompensation  for  the  breach 
of  a  contract,  Is  to  be  held  a  penalty  liqui- 
dated damages,  is  often  one  of  difficulty,  as  are 
many  similar  problems  In  the  law,  which  re- 
quires the  courts  to  surmise  what  parties  to  a 
contract  Intended.  All  the  cases  on  this  sub- 
ject agree  that  the  mere  language  parties  have 
used  Is  to  be  legally  molded  into  the  form 
which  their  Intent  reveals.  Thus  cases  are  to 
be  found  in  which  an  express  stipulation  for  a 
penalty  has  been  held  to  give  a  rlg^t  to  dam- 
ages In  the  sum  named;  wliereas,  on  the  other 
hand,  damages  (called  by  the  parties  "liquidat- 
ed") have  been  frequently  pronounced  a  pen- 
alty, and  as  such  not  recoverable;  for  under 
the  modem  common  law,  especially  as  inter- 
preted in  the  United  States,  parties  may  not 
stipulate  absolutely  Cor  a  price  for  the  breach 
of  some  immaterial  or  trivial  part  of  their  con- 
tract. Such  a  stipulation  Is  theoretically  against 
the  policy  of  the  law  as  declared  by  the  courts, 
which  have  establl^ed  a  supervision  of  agree- 
ments by  a  long  course  of  precedrats  and  ac- 
quiescence by  the  people  therein.  The  touch- 
stone of  validity  of  contract!  of  the  sort  before 
us  is  found  by  solving  the  question  whether 
the  amount  ostensibly  awarded,  for  the  breach 
complained  of.  Is  or  is  not  reasonably  appropri- 
ate and  just,  r^rd  being  had  to  the  nature  of 
the  stipulation  for  the  possible  breach  of  wliidi 
tlie  agreement  provides.  The  nature  of  the  ccm- 
tract  to  be  kept  la  the  paramount  fact  to  be  grasp- 
ed in  getting  at  what  the  parties  intended  in  pro- 
viding against  ite  violation.  The  fa<^  that  somL> 
of  the  particulars  of  the  agreement  are  less 
weighty  than  others  Is  an  Important  consld- 
eratltm  in  reaching  the  true  Intent  of  the  par- 
ties, as  has  been  stated  In  several  Missouri  de- 
cisions, but  It  is  not  an  abst^ute  guide  to  that 
Intent,  any  more  than  is  the  use  in  the  contract 
of  the  bare  words  "penalty"  or  "liquidated 
damages"  an  Infallible  Index  to  the  meaning 
of  the  parties.  The  true  question  Is  whether, 
in  view  of  the  actual  breach  complahied  of,  the 
sum  nominated  In  the  contract  ia  to  be  fairly 
regarded  as  penalty,  or  as  a  fair  measure  of 
the  real  damn^,  in  the  estlniatltHi  of  the  par- 
ties most  familiar  with  the  probable  effects  of 
its  breach.  At  bar  we  have  a  case  in  which 
the  effect  of  certain  scurts  of  advertising  of  re- 
tail dealings  by  a  large  department  store  comes 
in  question.  The  parties  determine  In  advance 
the  bearing  that  certain  advertisements  will 
have  on  the  business  of  a  rival  concern.  In  the 
very  peculiar  circumstances  indicated  by  the 
contract  Itself.  Will  any  one  contend  that  the 
true  damage  of  sudi  advertising  as  plalntifTs 
stipulated  against  is  represented  by  the  award 
of  mere  nominal  damages?  Yet  what  measure 
of  damage  could  be  proven,  bt  the  absence  of 
the  stipulation?  8u^  injury  to  the  business 
as  might  be  shown  to  be  the  natural  and  proba- 
ble consequences  of  the  breach  of  agreement. 
But  how  difficult  it  Is  to  prove  an  injury  to 
business,  especially  from  the  mere  advertising 
of  a  rival  concern.  The  firms  involved  in  the 
controversy  are  substantial  concerns,  and  tbelr 
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business  operations  an  large.  It  appears  that 
plalatlffs*  stock  (remainlDg  after  the  stile  to  de- 
fendants) Is  over  $350,000  In  value.  The  ex- 
act damage  i^alntiffs  will  suffer  Is  not  suscepti- 
ble of  d^nlte  ascertafaunent,  and  the  amount 
of  compensation  fixed  by  the  agreement  of  the 
parties  Is  not  apparently  unreasonable,  when 
we  consider  the  general  character  of  the  trans- 
actlim,  and  the  business  rations  of  the  par- 
ties to  each  ottaer.  Without  elaborating  the  ar- 
^mmt,  ve  are  satisfied  that  the  trial  court 
was  In  error  In  dedarlng  the  law  so  as  to  per- 
mit only  the  reoovery  by  plaintiffs  of  nominal 
damages,  and  accordingly  the  Jndgmmt  is  re- 
versed, and  the  oanse  remanded  for  a  new  trial. 

MACFARLANB,  ROBINSON,  and  BRAOB^ 
JJ.,  concur. 


STATE  T.  DUNCAN. 
iBnpnma  Ooort  of  Missonri.  Division  No.  3. 
Feb.  1.  UOa) 

Ckimixai.    Law  —  Ihstbiiotions  —  Rbisonablk 
DoDBT— Felonious  Assault — SiLr-DsrsNSB. 

1.  An  instruction  to  the  Jury  defining  a  "rea- 
sonable doubt"  as  a  substantial  donbt,  with  a 
Tiew  to  all  tbe  evidence  in  the  ease,  and  not  a 
mere  possibility  of  defendant's  Innocence,  cannot 
be  construed  as  inferring  that  defendant  was 
guilty  because  there  was  no  evidence  of  his  in- 
iiocence. 

2.  An  instruction  to  the  jury  defining  a  "rea- 
sonable donbt"  as  a  substantial  doubt,  with  a 
view  to  all  the  evidence  in  the  case,  and  not  a 
mere  possibility  of  defendant's  innocence,  is  not 
misleading  because  defendant  ideads  self-de- 
fense. 

3.  An  instruction  that  if  the  jnry  believed  that 
defendant  assaulted  the  witness  merely  to  In- 
flict an  ordinary  battery,  in  the  heat  of  passion, 
without  any  intention  to  InHict  ^reat  bodily  harm, 
they  shoold  find  defendant  guilty  of  a  common 
iissault.  is  properly  refused,  where  the  eTidence 
shows  him  gnilty  of  a  felonious  assault  or  no  of- 
fense. 

4.  An  instmction  that  If  the  defendant  struck 
the  witaesa  at  the  time  when  witness  was  about 
to  assault  defendant,  or  defendant  had  reasona- 
ble cause  to  apprehend  such  design,  then  they 
cannot  find  defendant  guilty  of  a  felonious  as- 
itanlt,  but  may  find  him  guilty  of  a  common  as- 
sault, is  properly  refused,  where  the  eTidence 
shows  defendant  guilty  of  a  felonious  assault  or 
no  offense. 

Appeal  from  circuit  court,  Platte  county; 
William  S.  Herndon,  Judge. 

Oscar  Duncan  was  convicted  of  a  felonious 
nssanlt  with  Intent  to  kill,  and  appeals.  Af- 
firmed. 

John  W.  Coots,  for  appellant  The  Attor- 
ney General  and  Sam.  B,  Jeffries,  for  the 
State. 

BURGESS,  J.   At  the  April  term,  1807.  of 
the  clrcuft  court  of  Platte  county,  the  de-  | 
fendant  was  convicted  of  a  felonious  assault  I 
with  Intent  to  kill  one  O.  L.  Andrews.  The 
Jury,  by  their  verdict,  failed  to  fix  the  pun-  | 
Ishment;  whereupon  the  court  assessed  It  at  1 
three  years'  Imprisonment  In  the  peniten- 
[lary.    Defendant  then  filed  motions  for  I 
new  trial  and  in  arrest,  which,  being  over^  I 


ruled,  he  saved  his  exceptions,  and  appeal- 
ed. At  the  time  of  the  assault,  O.  U  An- 
drews, upon  whom  It  was  committed,  was  a 
conductor  on  a  freight  train  of  the  Chicago 
&  Great  Western  Railroad,  which  nms 
through  Platte  county.  Mo.  On  the  9tb  of 
October,  1801,  when  Andrews  was  running 
his  train  upon  said  road,  he  had  orders  at 
the  town  of  New  Market  to  wait  for  the 
south-bound  passenger  train,  and  liad  headed 
In  at  that  place.  On  goli^  from  the  rear  to 
the  front  end  of  the  train,  he  passed  along 
the  side  of  the  cars,  and  saw  the  defendant 
on  the  front  end  of  a  car.  He  requested 
Mm  to  get  down,  when  be  did,  and  walked 
with  Andrews  to  the  depot,  where  he  left 
him,  and  went  aronnd  tbe  depot  On  going 
Into  the  depot  Andrews  received  orders  to 
'Valt"  his  train  at  Dearborn.  He  at  once 
started  out  wHh  his  train.  He  had  a  stock 
car  In  his  train  that  had  to  be  set  out  at 
Dearborn,  and  when  he  reached  that  place 
he  walked  up  where  the  brakeemen  were 
cutting  off  the  car,  and  as  he  passed  np 
along  the  train  he  saw  the  defendant  on  the 
same  car  again.  He  then  said  to  falm,  "Cap- 
tain, get  out,  and  stay  ont.  I  cannot  carry 
passengers,  and  I  want  you  to  get  off.  There 
will  be  a  train  along  In  ten  mlnutea"  Be 
then  asked  the  defendant  where  he  was  go- 
Ing.  The  defendant  answered,  "To  Fosaett" 
He  told  him  that  his  train  did  not  stop  there. 
The  defendant  then  got  off  the  car,  and 
made  some  remark,  which  Andrews  did  not 
nnderstand.  Andrews  then  walked  away, 
and  for  a  few  minutes  stood,  perhaps,  16 
feet  from  the  side  of  the  train,  wh«i  he 
heard  some  one  halloo,  "Look  ont!"  and  as 
he  turned  sideways  the  defendant  struck  him 
on  the  side  of  the  head.  He  did  not  see  what 
defendant  held  in  his  hand,  but  stated  that 
there  was  a  pile  of  scraps  near  by  that  tiie 
sectionmen  bad  collected  along  the  road,  and 
thrown  Into  a  pile,  to  be  shipped  ont  as 
aoon  as  they  bad  accumulated  a  snfltdent 
amount  for  a'  car  load.  iJest  momlx^  after 
the  assault  a  piece  of  scrap  Iron  or  a  part 
of  a  car  link  was  found  near  where  he 
stood,  and  on  It  there  was  some  blood  and 
hair.  Watson,  the  station  agent  took  charge 
of  the  piece  of  car  link,  and  kept  It  for  some 
time  in  his  office,  but  It  was  misplaced  by 
some  means,  and  was  not  Introdnced  In  evi- 
dence. After  Andrews  was  struck  by  tbe  de- 
fendant he  fell  to  the  ground,  and  was  pick- 
ed up  tbe  brakemen  and  station  agent 
in  an  unconscious  condition,  and  placed  iq>- 
on  his  train,  and  taken  to  Slansas  City.  One 
of  the  brakemen  testified  that  he  saw  the 
defendant  throw  something  at  Andrews,  bnt 
on  account  of  its  getting  dark',  he  was  un- 
able to  tell  what  it  was.  While  upon  the 
witness  stand  defendant  admitted  that  he 
threw  something  at  Andrews.  He.  however, 
could  not  tell  wbether  It  was  iron,  brick,  or 
wood  that  he  threw.  He  claims  to  have  com- 
mitted (the  act  In  self-defense,  stating  that 
while  he  was  standing  npon  the  car,  and  had 
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been  requested,  upon  the  two  occa-slons  meo- 
tioiied,  to  get  dowD  and  off,  and  not  ride  far- 
tlitji-,  he  told  Andrews  that  If  he  did  not 
want  him  to  ride  on  his  train  lie  would  not.  > 
and  that  he  did  not  Intend  to  set  on  again;  ; 
but  that  Andrews  comuteuced  aud  (.•outinued 
to  make  Insiiltiug  remarks  to  him,  and  as  he  ; 
walked  oil  followed  him  in.  dose  pursuit,  | 
ami  that,  in  order  to  avoid  or  prevent  being  ; 
Injured  himself  at  the  hands  of  Andrews,  he  i 
ph'ked  up  the  piece  of  iron  or  brick,  as  the 
cHtte  limy  be,  and  threw  it  at  Andrews. 

Tlie  Qrat  point  urged  for  a  roversnl  of  the 
Judgment  is  with  I'espect  to  the  action  of  the 
court  in  giving  the  third  Instruction  ou  the 
part  of  tlte  state.  It  Is  as  follows:  "<3|  The 
court  Inatructs  the  Jury  tliat,  iH'i'oi-e  they  can  , 
convict  the  defendant,  they  miwt  be  satisfied  ' 
«f  his  goUt  beyond  a  reasonable  doubt  In  , 
this  connection  the  court  further  Instructs  { 
the  jury  that,  to  authorlie  you  to  acquit  up-  i 
on  reasonable  doubt  alone,  'such  doubt  must  ' 
be  a  subBtaotial  doubt  of  defendant's  guilt,  I 
with  a  view  to  all  the  evidence  In  the  case,  I 
and  not  a  mere  possibility  of  defendant's  In- 
noconce."  It  Is  claimed  by  dcfeiidAUt  that 
Ibis  Inatructkin  does  not  pro|ierly  doflue  "rea- 
sonable doubt";  tlut  it  entirely  Ignores  that 
element  of  doubt  that  might  arise  from  the 
Uwufllciency  of  the  evidence,  and  casta  upoa  de> 
feudaut  the  burden  of  proving  his  InDnceuce. 
State  Blue,  186  Mo.  41,  87  B.  W.  IW.  ie 
chiefly  relied  upon  to  sustain  this  contention, 
but  there  Is  a  very  material  difference  between 
the  Instruction  upon  reasonable  doubt  in  the 
Blue  Case  and  the  one  now  under  considera- 
tion, as  a  comparison  will  show.  In  that  caae 
"reasonable  doubt"  was  deflnetl  as  Ix'ing  "a 
subslantlal  doubt,  growing  out  of  and  consis- 
tent with  the  erldencc,"  while  In  this  case  it  Is 
defined  as  "a  substantial  doubt  of  defendant's 
gollt,  with  a  view  to  all  the  evidence  In  the 
case,  and  not  a  mere  possibility  of  defendant's 
innecesoe."  It  la  true  tlutt  a  reasonable  doubt 
may  arise  from  the  want  of  sufficient  evidence 
of  criminative  tactn  to  establish  guilt,  but  this 
iiwtructkm  did  not  Impose  upon  defendant  the 
bonlen  of  provlug  his  Innocence,  and,  when 
taken  aa  a  whole,  no  one  of  ordinary  Intelli- 
gencfi  could  Infer  from  it  that  defendaut  was 
guilty  beyond  o  reasonable  doubt  because  th:>re 
was  no  evidence  of  his  lunncence.  An  liistruc- 
tloD  In  all  essential  particulars  like  the  one  In 
thks  mse  was  atH>roved  by  this  court  iu  Htate 
V.  Hacre  (Mo.  Sup.)  41  S.  W.  90o.  Xor  is  the 
Instruction  obnoxious  because  of  the  fact  that 
the  ^«a  of  B^-de(ense  was  Interposed  In  this 
case. 

Another  cont^tlon  Is  that  error  was  com- 
miticil  la  tike  refusal  of  the  fourth  and  sixth 
Instructions  asked  by  defendant.  Tbey  read  aa 
follows:  "<4)  The  oonri  iocitracta  the  Jury  that 
it  they  believe  from  the  evidence  that  the  de- 
fendaat.  at  the  time  and  place  mentioned  In 
the  Indictment,  assaulted  and  stniiA  the  prose- 
cuting witness,  Andrews,  with  a  piece  of  Iron 
3r  a  brick  or  any  other  mlasUe,  merely  to  In- 
flict an  unllnary  battery  npim  him  in  the  heat 


of  pastiion  suddenly  aroused  inauUlng  epi- 
thets or  words  spoken  lu  him  by  said  Andrews 
at  the  time,  but  without  any  tntentlon  to  In- 
flict great  bodily  harm  or  to  Ull  him,  the  said 
Andren  s,  then  the  Jury  will  find  the  defendant 
guilty  of  a  oHmnon  assault,  and  assess  tats 
punisbiueut  at  a  fine  not  exceeding  one  taun- 
dred  dollars,  or  Imprisuuuient  In  county  Jail 
not  exceeding  six  montlis,  or  by  both  such  fine 
and  imprisonment."  "^»)  The  court  Instructa 
the  Jury  that  although  tbey  may  believe  from 
the  evidence  that  the  defendant  struck  An- 
drews with  a  piece  of  inm  or  stone  or  brick, 
yet,  if  the  jury  bdleve  from  the  erldflnce  that 
naid  Andrews  at  the  time  was  about  to  aaaauli 
or  strike,  or  that  the  defendaut  bad  a  reason- 
able cause  to  apprehend  a  aeaigu  on  the  part 
of  Andrews  to  do  him  some  personal  injury, 
and  ili.1t  the  defendant  had  rea»ioiiablc  cause 
to  believe,  and  did  believe,  that  said  Andrews 
was  about  to  carry  out  such  design  into  exe- 
cution, and  that  the  defendant,  without  de- 
iilteiation,  premeditation,  or  malloe  afore- 
thought, as  those  tenus  hare  been  d^ned  in 
these  instructions,  and  without  any  Intention 
to  kill  said  Andrews,  but  thnM^  fear  Induceil 
by  the  attitude  of  said  Andrews,  althoi^  the 
Juxy  may  believe  from  the  evldeooe  that  de- 
fendant was  In  no  actoal  danger,  and  that  said 
Andrews  did  not  Intend  to  Inflict  any  personal 
injury  upon  the  defendant,  the  jury  cannot 
fLnd  the  defandant  guilty  of  feloidous  aasanlt. 
but  they  may  find  him  guilty  of  common  as- 
sault, and  assess  bis  pQo(shment  at  a  fine  not 
exceeding  one  hundred  doUats,  or  imprisou- 
ment  in  the  county  jail  not  exceeding  aix 
montlis,  or  both  sudi  fine  and  imprisonment." 
These  Instructions  were  prc^rly  refused,  lie- 
cauae  not  warranted  by  the  evidence.  Under 
the  evidence,  the  defendant  was  either  gnilry 
of  felonious  assault,  or  he  was  guilty  of  no 
offense  whatever.  The  assault  was  wanton, 
without  justtflcatlon  or  excuse.  The  Afth  in- 
BtructloD  asked  by  defendant,  and  refnaed. 
was  not  applicable  to  the  fiicta  In  the  case,  and 
was  pnverly  refused.  Tbe  question  aa  t* 
whether  ae  not  fhe  assault  was  committed  with 
a  dangerous  and  deadly  weapon,  as  well  also 
as  all  other  issues  Involved,  was  fabrly  sub- 
mitted to  the  jury  by  the  Instructions.  D*^- 
feiidaut  had  a  fair  trial,  and,  as  there  Is  noth- 
ing In  the  record  which  would  justtty  a  re- 
versal of  the  judgment,  it  Is  affirmed. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  concur. 


STATE  T.  CMPPBR. 

(Supreme  Court  of  Missouri,  Diviak>n  No.  2. 
Feb.  1.  189&) 

Ukiminai.  Law— Appsiis  st  B>avb— Wbbr  Lib. 

1.  Under  Rev.  St.  188»,  H  42S»,  4200.  allow- 
ing the  state  to  appeal  ih  criminal  cases  only 

where  tbe  iiidictmcut  is  quashed,  or  adjudged  ia- 
sufliciont  on  demurrer,  or  where  judgment  there- 
on in  arrested,  the  state  cannot  ^ipeal  from  m 
judgmmt  quashing  aa  tnfOraatiini,  as  an  la- 
Digitized  by  Google 


»0 


STATB  V.  GLIFFEK. 


totmaAm  ii  not  an  hulietmant  tedmicailr,  and, 
vnta:  seetioB  6570,  woidi  havioK  a  peculiar  aod 
«liiv<^iate  fft^*«"t"g  in  law  must  be  understood 
accorains  to  their  technical  Import. 

2.  Where  an  information  was  dmwn  meiely 
as  prepamtoiT  to  a  preliminary  examination  be- 
fore the  jiidee  of  toe  court  of  crimiaal  correc- 
tion, as  provided  by  2  Rev.  St  tSSQ,  p.  2153.  S  7. 
an  appeal  cannot  be  had  from  a  jnd^ent  qnash- 
iag  «nch  information,  as  seeUonfl  4at0  and  4290, 
proriding  for  an  appeal  by  the  state  where  the 
indictxoeat  ifl  gnashed,  or  adjudged  insulfident 
on  demurrer,  or  where  judgment  thereon  is  ar- 
rested, contemplate  an  appeal  aair  fnm  a  court 
haring  innsdictioo  to  pmeed  to  the  trial  for  the 
offense  charged. 

Appeal  from  St.  Lools  court  of  criminal  cor- 
rectioD;  Dsrld  Hur^iy,  JdcI^. 

An  fuAvmatloD  wma  flied  against  Lewis 
Clipper,  cbarglng  htm  with  assault  with  Intent 
to  UIL  From  a  judgment  quBshlng  the  fn- 
formation,  the  state  appeals.  DlBmissed. 

Thos.  E.  MulvihUl,  for  the  State.  John  Gei- 
HAS,  for  re«i)oiiUent 

SHEBWOOD,  /.  This  appeal  on  the  part 
of  thu  state  comes  to  this  court,  lU  basis  l>e- 
loK  that  iht  trial  court,  on  motloa  of  defend- 
ant, qnasbed  an  InAnrmatlon  which  charged 
an  asniUt  with  intwt  to  kill,  on  ttie  ground 
that  It  waa  rerlflea  1^  the  oath  of  the  wife  of 
the  liU«ed  vaxtr.  Our  state  constitution  pro- 
TidM  "that  no  penon  diaU,  for  fdooy,  be 
pnaeevted  otbarwlse  than  1^  Indictment,  ex- 
eept,"  etc  Article  2,  I  12.  Section  4056. 
Ber.  Bt  1889.  eoireaponds  wltb  and  enforces 
tUe  contltntlonal  pcovlalen.  It  wotild  eeai, 
however,  that  the  buCormatloo  was  not  drawn 
with  a  view  to  a  trial  In  the  court  in  whldi 
filed,  but  merely  as  preparatory  to  a  pre- 
liminary examlnatloD  of  defendant  before  the 
judge  of  tbe  court  of  criminal  oorBsctiaD,  sit- 
t^  aa  an  enunlalng  magistrate.  2  Rev.  St. 
188&.  p.  S158,  I  7.  It  mattere  not,  however, 
what  be  pnrpoee  In  filing  tbe  Inforauttlon 
was,  since  tlw  right  at  tbe  state  to  an  appeal 
to  tbls  oomt  Is  clsenmscrlbed  by  tbe  foUowbig 
■tatatory  pnovWoDs:  "The  state.  In  any  crim- 
inal ivoaecutloD,  sball  be  allowed  an  appeal 
only  ha  tbe  cases  and  under  tbe  clrcnmstan- 
cee  mentioned  In  the  next  succeeding  section. 
When  any  laffictment  Is  ^nadied,  cf  adjudged 
UMOlBclent  upon  demnrrer,  or  wben  Judgment 
tbereoa  Ja  aneated,  Qie  court  In  whkb  the 
proceedings  were  had,  dtber  frmn  Its  own 
knowledge  tx  from  Infonaatlon  given  by  tbe 
prooecutlng  attwney.  that  tbwe  fs  a  reastma- 
bte  ground  to  ttelleve  that  the  defendant  can 
be  oonvleted  of  an  offense.  If  property  char* 
Bad,  may  cause  the  defendant  to  be  committed 
or  nco^ilMd  to  answer  a  new  Indictment;  or 
If  tbe  proaecotlng  attuney  praya  an  appeal  to 
the  mxpnam  coort,  tbe  court  may.  In  Its  diacre* 
tlon,  grant  aa  npDmL"  Bev.  St.  1688.  H 
4280.  4290.  It  Is  to  be  noted  that  these  sec- 
tloaa  ase  Voy  reatricttve  In  tbelr  Umguage. 
Tbe  state  la  "allowed  aa  ivpeai  only  In  the 
mses  and  under  the  elnumstances  menlioned 


in  the  next  succeeding  section."  These  cases 
and  drcumatanecB  are  tbeae,  and  no  others: 
First,  where  an  Indictment  Is  atutfbed;  sec- 
Mid,  where  It  la  adjudged  InstifilcleDt  upon: 
demurrer;  third,  where  the  Jodj^nent  there- 
on IB  arrested.  Tbe  tbUowhig  decWons  of  this 
court  show  bow  closely  these  statutory  provl- 
alooa  havti  been  limited  by  our  rulings  hereto- 
fore: State  T.  Bollinger,  69  Mo.  577;  State 
T.  Bisley,  72  Mo.  OUS;  State  v.  Heisserer,  8B 
Mo.  692;  State  v.  Ashcraft.  95  Mo.  ^  8  8. 
I  W.  216;  State  t.  Bowe,  22  Uo.  328.  On  com- 
;  mou-law  principles,  the  great  majority  of  6Ur 
.  courts  deny  to  the  state  the  right  of  af^eal, 
I  etc.,  except  when  expressly  allowed  by  stat- 
I  ute,  and  a  statute  which  bestows  such  right 
on  the  state  is  always  construed  strictly.  1 
Btsfa.  New  Or.  Proc  I  1272,  and  caoes  cited. 
The  remedy  by  appMl.  as  pnietleed  In  this 
country,  was  unknown  to  the  common  law. 
It  had  Its  origin  la  the  civil  law.  1  Am.  & 
Bog.  Unc  Law,  610.  In  this  country,  being 
of  statutuy  origin,  ft  la  regulated  by  atatute, 
and  It  la  therefore  esseutiia  to  tbe  exercise  of 
such  right  that  the  statute  be  strict^  pur- 
sued. SUite  T.  Woodson.  128  Mo.,  loc.  dt. 
Mfi,  81  S.  W.  106.  All  tbe  authorlUes  an- 
noimee  this  familiar  doctrine.  "Where  autbor- 
Ity  to  given  to  do  a  particular  tbtaig.  and  the 
mode  of  dolv  ft  to  prescribed,  it  to  limited  to 
be  done  in  that  mode.  AH  other  modee  are 
excluded.  *  *  *  Where  a  statute  eaumar- 
ates  the  persons  tx  things  to  be  affected  br  tte 
provtolons,  there  to  an  Unified  exclosioa  of  oth- 
ers. There  to  than  a  natural  infer«ice  that 
Its  applicatkn  to  not  Intended  to  be  general. 

•  *  *  When  a  statute  specifies  the  effects  of 
a  certain  provlalon,  ctmrts  will  presume  that  all 
the  effpcto  Intended  by  the  towmaker  are  stated. 

*  *  *  An  express  except  loo,  exemption,  or 
saving  excludes  othen.  Where  a  general  rule 
has  been  established  by  statute  with  exe^ 
tlons,  the  court  will  not  curtail  tbe  fimucr,  nor 
add  to  the  latter,  by  Imidlcatlon.  Excepttons 
strengthen  the  fiurce  of  a  g«ieral  law,  and 
enumasatlaa  wwkens  U  as  to  things  not  ex- 
pressed." Sttth.  St  Const  tt  320-32a  Af- 
firmative specification  excludes  Implication. 
MagDlre  v.  Savings  Ais'a.  62  Mo.,  kw.  oit  BM. 
Under  weU-noogniaed  d^UilUona.  an  "Indlct- 
ment"  Is  not  an  "Information,"  nor  vice  vam- 
And  the  word  "kidtotment,"  behig  a  'technical 
word,"  and  **havlng  a  pecnltar  and  appropriate 
meaning  In  tow,  must  be  muteratood  aoiordlng 
to  its  technical  Import"  2  Bev.  St  1889.  S 
6670.  In  no  view,  therefore,  can  the  state  be 
regarded  aa  enUtled  to  an  appeal  In  a  case  of 
this  character.  Moreover,  the  statute  does  not 
contemptote  an  appeal  by  the  state  In  any 
event  except  ftom  a  court  havbig  Jurisdiction  to 
proceed  to  the  trtol  <fC  a  defendant  for  the  of- 
fense charged.  For  ronsons  abready  given  and 
those  set  forth  In  section  7.  Bupra,  tbe  court 
of  criminal  correction  has  no  Jurisdiction  to  try 
f^nlea.  Becauae  of  these  views,  appeal  dis- 
missed.   All  concur. 
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STATE  T.  BOWEL 

(Snpreme  Oonrt  of  Missouri,  DiTiaion  No.  2, 
h'eh.  1,  1898.) 

CitiMiKAL  Law— SurrioiBHcT  or  Virdict. 

Where  an  lodlctment  charjfed  detendant 
with  burglai7  in  the  second  degree  and  larceny, 
a  verdict  merely  finding  him  "guil^  as  charged" 
was  void  for  uncertainty;  since  Rev.  St  1S89, 
H  3528,  3529,  nrovide  different  paoisbments  for 
"burglary"  and  "burglary  and  larceny." 

Appeal  from  criminal  court,  Qreene  connly; 
C.  B.  McAfee,  Judge. 

WllUam  Rowe  was  convicted  of  a  crime,  and 
appeals.  Reversed. 

E.  O.  Gorman,  for  appellant  Edward  0. 
Crow,  Atty.  Gen.,  and  iiam.  B.  Jeflrlei,  Asst 
Atty.  Gen.,  for  the  State. 

BITKUKSS,  J.  At  the  July  term,  1897,  of  the 
Qreene  county  criminal  court,  defendant  was 
convicted  under  an  indictment  theretofore  pre- 
ferred against  him  by  the  grand  jury  of  said 
county,  cliarglng  him  with  burglary  in  the  sec- 
ond degi'ee  and  larceny,  nnd  bis  punishment 
fixed  at  five  years'  imprisonment  in  the  penl- 
tenti/iry.  He  then  filed  motions  for  a  new 
trial,  ami  !n  arrest,  which  being  orerruled,  he 
saved  his  exceptions,  and  brings  the  case  to 
tblfl  bourt  by  appeal.  Defendant  Is  not  repre- 
sented in  this  court.  No  bill  of  exceptions  was 
filed,  80  that  there  Is  nothing  for  review  other 
than  the  record  proper.  The  Indictment  is  free 
from  objection,  and  in  form  often  approved 
by  this  court  The  verdict  of  the  Jury  was  a 
general  one,  simply  stating:  "We,  the  iurj, 
find  the  defendant  guilty  as  charged  In  the  In- 
dictment, and  assess  his  puutsbment  at  impris- 
onment in  the  state  penitentiary  for  the  period 
of  five  years."  The  verdict  and  judgment  are 
part  of  the  record  in  the  cause.  In  Knteson  ▼. 
Clark,  37  Mo.  31,  it  was  said:  "The  record 
proper  by  law  Is  the  petition,  summons,  and 
all  subsequent  pleadings.  Including  the  verdict 
and  Judgment,  and  that  the  law  has  made  It 
our  duty  to  examine  and  revise;  and.  If  any 
error  Is  apparent  on  the  face  of  these  plead- 
ings which  constitute  the  record,  we  will  re- 
verse the  cause,  whether  any  exceptions  were 
taken  or  not"  Railway  Co.  v.  Carlisle,  &i  Mo. 
166,  7  S.  W.  102;  Railway  Co.  v.  Lewrlgbt, 
113  Mo.  660,  21  S.  W.  210;  Lilly  v.  Menke 
(Mo.  Sflp.)  28  S.  W.  643. 

The  defendant  was  chained  with  two  sep- 
arate and  distinct  offenses,  to  wit,  burglary  In 
the  second  degree  {section  3524.  Rev.  St.  186D), 
and  grand  larceny  (section  3533,  Rev.  St 
1889).  For  burglary  In  the  second  degree  the 
punishment  Is  fixed  by  statute  at  not  less  than 
three  years'  imprisonment  In  the  penitentlar7. 
Section  3028,  Rev.  St.  1889.  By  section  3529, 
Rev.  St  1889.  it  Is  provided  that  "If  any  per- 
son, in  committing  burglary,  shall  also  commit 
n  larceny,  he  may  be  prosecuted  for  both  of- 
fenses In  the  same  count,  or  in  separate  coairts 
of  the  same  indictment,  and,  on  conviction  of 
such  burglary  and  lati-eny,  shall  be  punished 


by  imprisonment  In  the  penitentiary,  in  addi- 
tion 4o  the  punishment  hereinbefore  prescribed 
for  Qie  burglary,  not  lest  than  two  nor  exceed- 
ing five  years."  It  will  be  observed  that  the 
punishment  prescribed  1^  statute  for  the  two 
different  offenses  Is  entirely  different.  WhiU* 
for  the  burglary  it  cannot  be  less  than  three 
years'  Imprisonment  In  the  penitentiary,  there 
is  no  limit  for  Its  duratton.  It  may  be  for  life; 
and  for  the  larceny  it  cannot  be  less  than  two 
years,  nor  more  than  five  years;  so  that  the 
verdict  must,  of  necessity,  specify  the  (rffense 
of  which  the  defendant  is  found  guilty,  and 
the  punishment  Imposed  for  such  offenae,  oth- 
erwise it  will  be  invalid.  There  being  two 
separate  and  distinct  offenses  charged,  upon 
either  one  of  which,  or  both,  the  defendant 
might  have  been  convicted  if  the  evidence  was 
sufficient,  and  acquitted  of  one  or  altogether  if 
insufficient.  It  is  impossible  to  determine  frqm 
the  verdict  whether  the  jury  Intended  to  find 
him  gull^  of  both  charges,  or  to  find  him 
guilty  of  one,  and  acquit  him  of  the  other,  and. 
If  the  hitter,  of  which  one  of  the  charges  they 
intended  to  find  him  guilty.  Such  a  verdict 
cannot  stand.  It  Is  too  Indefinite  and  oncer- 
tain.  In  State  v.  Pierce,  136  Mo.  134,  37  S. 
W.  815,  there  is  quoted  with  approval  the  fol- 
lowing, from  8  Grab.  &  W.  New  Trial,  p. 
1078:  "The  verdict  must  be  certain,  podtlTe. 
and  free  from  all  ambiguity.  It  must  coarej 
on  Its  face  a  definite  and  precise  meaning,  and 
must  show  just  what  the  Jury  Intended.  An 
obscurity  which  renders  It  at  all  doubtful  will 
be  fatal  to  it"  And  from  1  Blah.  Or.  Proc. 
f3d  Ed.)  S  1006,  the  following:  "If  the  v^^ct 
does  not  find  tlie  issue  presented  by  the  record, 
but  some  other,  or  Is  silent  In  some  elaneot 
of  the  offense,  no  valid  Judgment  can  be  re- 
corded upon  it  and  it  should  be  set  aside;  or 
if  the  meaning  of  it  Is  uncertain,  as,  for  ex- 
ample, if  it  does  not  show  which  of  two  de- 
fendants is  meant  to  be  convicted,  or  on  which 
of  two  counts  the  conviction  la,  tbe  cons«>- 
qnence  Is  the  same."  State  v.  Barmon,  lO'i 
Ma  Has,  18  S.  W.  128.  A  verdict  which  Is  not 
BO  respcmslve  to  the  charge  alleged  in  the  in- 
dictment as  to  afford  the  defendant  prutectlou 
against  another  prosecution  for  the  same  of- 
fense is  manifestly  erroneous,  and  the  verdict 
in  this  case  is  of  that  character.  It  makes  no 
difference  that  both  offenses  were  diarged  tn 
the  same  count.  It  is  true  that  a  different 
conclusion  was  reached  In  State  v.  Buttetfield. 
75  Mo.  297,  In  which  It  was  held  that  a  gen- 
eral verdict  of  guilty  under  an  Indictment 
charging  both  burglary  and  larceny  in  the 
same  count  of  the  indictment  was  sufficient: 
but  that  case  was  not  well  consid^^,  is  dear- 
ly not  in  line  with  the  authorities,  and  ea- 
pccially  the  more  recent  decisions  of  this  court 
in  State  v.  Harmon,  supra,  and  State  t.  rierca. 
supra,  and  should  be  overruled. 

For  these  reasons,  we  reverse  the  Judgmoii. 
and  remand  the  cause  tot  further  trial,  in  ftc- 
cordance  with  the  Tlews  herein  eiqR«8sed. 

V 

OANTT,  P.  J.,  and  SHERWOOD,  J.,  coft-w-. 
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8TATB  T.  TDRLB7. 
(Sniiraiie  Oonrt  of  MlHonrl.  DivMon  No.  2, 
Feb.  1,  1898.) 
Paub  PRnKMBn— Ikdictmbxt— SomoiBircT-- 

CORPORATIOItB— EtidBMOB— CBIII* 

iNiL  Liw— Appeal. 

1.  An  indictment  alleEing  that  delendant, 
with  intent  to  defraud,  did  fuonionsly  make  cer- 
tain false  pretensefl,  is  not  influflScient,  as  failing 
to  allege  that  defeodaiit  fehmlonBly  inteiided  to 
ie  fraud. 

2.  An  indictment  for  making  false  pretensea 
to  a  corporation  need  not  allege  that  the  repre- 
sentations were  made  to  any  person  connected 
with  the  corporation. 

.3.  An  accnsed  complaining  of  error  in  the  ad- 
mission of  eridence  mtist  point  ont  what  erideace 
was  improperly  admitted. 

4.  On  a  prosecution  for  obtaiDing  goods  by 
false  pretenses,  evidence  of  other  efforts  made  at 
about  the  same  time  to  obtain  goods  of  other 
merchants  upon  like  pretenses  is  admissible  to 
show  intent. 

a.  Where  accused  iiurchases  goods  belonging  to 
a  corporation  on  credit  by  making  false  pretenses 
as  to  his  financial  standing  to  its  credit  clerk, 
who  has  authority  to  make  sales,  he  obtains 
goods  from  the  coipotatlon  by  tnae  pretenses. 

Appeal  from  criminal  court  Oreene  comity; 

1 1.\  B.  McAfee,  Judge. 

E.  H.  Turley  was  convicted  of  obtaining 
property  by  fmudulent  pretenses,  and  be  ap- 
peals.  Afflrmed. 

Francis  M.  Wolf,  for  appellant  Edward  a 
<'row,  Atty.  Gen.,  and  Snml.  B.  JeflFries,  Asst 
Atty.  Gen.,  for  the  State. 

BURGESS.  J.  At  the  July  term,  1887.  of 
the  Greene  county  criminal  court,  defendant 
wu  convicted  of  obtaining  certain  personal 
property  of  the  alleged  Talne  of  |63,  by  fraud 
and  fraudulent  pretenses,  from  the  g^ngfleld 
Store  'WoilCB,  In  said  oonn^,  and  his  punish- 
ment fixed  at  two  years'  imprisonment  in  the 
penitentiaiy.  Frmn  the  Judgment  and  sm- 
lence.  he  anpeals. 

The  material  parts  of  the  Indictment  are  as 
foHon-s:  "The  grand  jurors  of  Hie  state  of 
Mliisourl,  Inqumeled,  strorn,  and  charged  to  in- 
quire  within  and  fw  the  body  cf  Greene  coun- 
ty, upon  tlMir  oath  present  tbat  one  E.  H. 
Turley,  late  of  the  county  and  state  aforesaid, 
on  or  about  tlie  Oth  day  of  Sei>tember,  180G,  at 
the  county  of  (ireene  and  state  of  Ulssouri,  then 
and  there  contrivbig,  designing,  and  intending 
to  cheat  and  defraud  the  Springfletd  Store 
n'orka,  a  corporation  duly  organized  and  in- 
<  rirTM)rated  under  the  laws  oC  the  state  of  Mis- 
souri, of  goods,  wares,  and  merchandise,  did 
apply  to  and  request  the  said  Springfield  Store 
Works  to  sell  htm,  the  said  E.  H.  Turley,  oer- 
t&ln  goods,  wares,  and  merdiandlse  on  credit, 
and  to  Induce  the  said  Springfield  Store  Works 
to  sell  him,  the  said  E.  H.  Turley,  said  goods, 
wares,  and  merdhandlse  on  credit;  and.  to  ef- 
fect bis  said  6aAga  and  intent  to  cheat  and  de- 
fraud  the  said  gprlngfl^  Store  Works,  be.  flie 
said  B.  H.  Tttriey.  did  then  and  there  unlaw- 
fully, designedly,  fdonhrasly,  and  fiilsely  rep- 
resent, inetend,  and  state  to  the  said  Spring* 
field  Store  Works  ttiat  be^  the  said  E.  H.  Tur- 


ley, was  then  and  there  the  owner,  In  Us  own 
name,  abore  all  exemptions  and  liabilities,  of 
a  stock  of  goods,  wares,  and  merchandise,  a 
more  particular  descri^on  to  these  grand 
jurors  behig  unknown,  to  the  town  of  Ascott, 
to  the  county  of  Dongas,  and  to  the  state  of 
Hiaaouri,  of  the  aggregate  value  of  three  ttaou- 
sand  dollars;  and  the  said  Springfield  Store 
Works,  beiiertog  said  false  pretenses  and  false 
r^resentations  so  made  as  aforesaid,  by  the 
said  E.  H.  Turley,  to  be  true,  and  bdng  de- 
ceived thereby,  was  induced,  by  reason  thae<^ 
to  then  and  there  sell  and  deliver  to  the  said 
R  H.  Turl^  the  following  goods,  wares,  and 
merchandise,  to  wit,  *  *  *  all  being  of  the 
aggregate  value  of  sixty-three  dollars,  of  the 
goods  and  personal  property  of  the  said  Spring- 
fldd  Store  Works,  whltdi  the  said  E.  H.  Tnr^ 
ley  agreed  and  promised  to  pay  for;  and  that 
Uw  stdd  E.  H.  Tnrl^t  by  means  of  the  false 
pretensea  and  represoitatlona  so  made  as  afore- 
said, unlawfully,  feloniously,  and  d^lgnedly 
did  oMato  and  recelTe  of  and  from  the  said 
^^togfldd  Store  Works  the  goods,  wares,  and 
meFchaDdlse  above  mentioned,  with  the  totent 
tt,  the  said  Springfield  Stove  Works,  then  and 
there  to  cheat  and  defraud  the  same;  whereas, 
to  tmtfa  and  to  fact,  the  said  B.  H.  Turley  waa 
not  then  and  there  the  owner  to  his  own  name, 
abore  all  exemptions  and  liabilities,  of  a  stock 
of  goods,  wares,  and  merdundlse  to  the  town  of 
Ascott,  Doo^s  county,  Missouri,  of  the  ag- 
.  grei^te  ralue  of  three  thousand  dollan,  as  so 
I  falsely  r^iresented  by  him,  the  said  E.  H.  Tar- 
.  ley,  to  the  said  Springfield  Store  Works,  as 
I  afwesald,  which  he,  the  said  B.  H.  Turley,  then 
and  there  w^l  knew,— against  the  peace  and 
'  digidty  of  the  state."  The  facte  are  about  as 
j  follows:  At  the  time  of  the  alleged  offense,  de- 
j  fendant  was  daiag  a  email  retail  mercantile 
1  bustoess  at  Ascott,  In  Douglas  county.  Mo.  On 
■  the  9tb  day  of  Septembo-,  1896,  he  went  to  ttie 
office  of  the  Spiii^tfldd  Store  Works,  a  cor- 
pozation  at  Spriivfidd.  Mo.,  to  buy  some  goods 
to  replenish  his  stock.  He  was  met  in  the  of- 
.  flee  of  the  company  by  an  emph^,  by  the 
I  name  of  Earnest  Loran,  to  whom  tie  made  his 
wante  known.  After  making  out  a  list  of  what 
I  he  wanted,  which  amounted  to  about  f63,  he 
asked  that  he  be  glren  two  or  three  months' 
credit,  and  represented  to  Loran  that  he  waa 
worth,  over  all  exemptions  and  liablUtles.  about 
13,700;  and  stated  that  he  bad  a  stock  of  goods 
amounting  to  about  $3,000,  and  that  there  were 
no  mortgages  against  it  Lovan  then  asked 
defendant  to  make  out  and  sign  a  stotement  of 
bis  assete  and  liablUtles  at  tbat  Ume,  which  he 
did,  shovring  tbat  be  had  a  stotA  of  goods  on 
hand  at  an  actual  cost  of  |3,000;  stock  in  tian- 
slt  $50;  aocounte  and  notes  considered  good. 
$20;  accounts  and  notes  conddered  doubtful, 
none;  cash  on  hand  and  In  l»nk.  9100:  real 
estote  not  subject  to  exemption,  ¥600;  aU  otti- 
er  assets,  $100,— total  assets,  |3,8T0.  He  stated 
his  liabilities  In  the  followtog  way:  Owe  for 
borrowed  money  secured,  none;  for  borrowed 
money  not  secured,  none;  for  merchandise  not 
due,  flOO;  merchandise  past  due,  mme;  all 
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«flicr  ladebtediwM,  none,— total  llttblUUe8>'¥100; 
aet  JWMfta,  13,770.  This  tUrtement  vna  made 
mnd  execatod  bj  the  defn^ant  Upcm  these 
'raprasentarioiu,  and  beHerlng  ttwm  to  be  true, 
LoTftU  sold  upon  credit  to  the  defendant  a  bill 
of  goods  to  the  amount  stated  In  tbe  indiGtiut'm.  i 
Tbe<evMence  sIiowb  that,  at  the  time  the  stnte- 
ment  was  made,  the  defendant  was  not  woi-tb 
■above  all  liabilities  the  sum  of  93.770,  and  tbat 
'the  Btntement  ao  made  by  bim  in  order  to  se- 
onre  tbe  credit  wetB  Mse,  and  known  to  be  w  I 
•at  tbe  time.  To  different  other  comiuulen  do- 
;taig  iKuIiiess  In  l^ringfleld,  be  stated  tlmt  be  I 
■had  a  stoctc  of  goods  amounting  to  about  $1,-  | 
(too.  Mr.  Seliree,  an  attorney  for  the  Sitrbig-  ! 
'field  Store  Works,  a  few  days  before  the  de- 
fendant was  arrested,  went  to  defendant's 
-store  for  tlie  inicpose  of  oc^ectlng  the  bill,  and, 
as  be  states,  fonnd  not  over  flO  or  fGO  worth 
-of  goods  in  Oie  store.  This  itetement,  as  made 
by  If  r.  Sebree,  is  not  denied  by  defendant,  bat 
be  states  that,  the  day  before  Mr.  Sebree  Tlslt- 
«d  his  Btore,  he  removed  the  greater  bulk  of 
■his  gaoiB  to  another  part  of  the  county.  The 
evidence  toided  to  show  that,  at  tiw  time  of 
the  oommiSBlon  of  the  alleged  offense,  defend- 
ant did  not  have  crrer  91.000  worth  of  goods  on 
hand. 

The  indictment  la  founded  <m  section  iOM, 
Ser.  St.  1880,  which  provides  that  "every  per- 
son who,  with  taitent  to  cbei^t  or  deftmud  an- 
■oiher,  -shall  designedly  tfy  any  false  token  or 
'wrttfng,  or  by  any  false -pretense,  •  *  *  ob- 
tain frimi  -ai^  person  any  money,  personal 
yroperiy,  right  hi  acUim  or  otha  valuable 
ihtaig  or  effecta  -whatever,  •  •  shall  be 
panitiMd  In  ^  same  manner  and  to  the  same 
extent  as  for  fdcmloualy  stealing  the  money, 
property  or  -Qifa^  so  bbtatned." 

The  first  question  presented  for  determlnar 
tfon  la  with  respect  to  Ibe  snffldency  of  ^  bi- 
dlctment,  -wUoh  is  qnestioned  upon  sevoml 
grounds.  Tbe  ftnrt  is  that  It  does  not  allege 
that  file  defendant  felonionsly  Intended  to 
obeat  and  defrand  the  Sprbigfl^  Stove 
Works.  The  indictment  allied  that  the  de- 
fendant* "oontrivtag,  designing,  and  intending 
to  cheat  and  deftrand  the  ^rlngfleld  Stove 
Woiics,  a  corporation,  *  *  *  did  then  and' 
thpre  mdawfnUy,  designedly,  t^nlousiy,  and 
falsely  r^iresent,  pretoid,  and  state,*'  etc.  It 
then,  proceeds  to  all^e  wliat  the  fraudulent 
represmtatloDS,  statements,  and  pretenses 
were,  and.  in  so  doing,  the  pleader  followed 
tlie  form  laid  down  by  Kniey  in  such  rases  in 
bis  work  on  Orlmlnal  Law  and  Practice  (page 
478),  which,  in  so  far  as  we  are  advised,  has 
never  been  questioned.  Substantially  tbe 
same  form  Is  given  In  1  McClain;  Cr.  Law. 
f  711.  l%e  gravamen  of  the  offense  was 
feloniously  obtainhifr  the  goods  by  fnlse  and 
fraudulent  r^reaentatlons  and  stateiuente, 
aoui  these  facts  tbe  faidlctment  sntttciently 
avers. 

Awrther  cmtentlon  la  that  the  Indictment  la 
hivalid  becanse  it  does  not  allege  that  tlie  r^ 
resentatlons  were  maide  to  any  person  or  bn- 
nnuD  being  eonnected  with  said  cnporation, 


nor  that  tba  representations  alleged  to  have 
lieen  made  by  defBUdant  weve-er»  communi- 
cated to  any-ofllcK,  4tawtor,  or  stoektaaUer  of 
said  corporation,  jwr  tbat-anld  representations 
were  reUed  on  or  brileved  by  aoy  aOcer,  di- 
rector, or  stodBbolder  of  said  fipringSeld  Stuve 
Works.  No  sneh  allegntlons  were  nei-t>:^8ar3'. 
but  It  was  soffident  If  the  same  allegatlniiA 
were  made  ttiat  would  be  neeeasary  in  an  in- 
dictment for  Uie  same  Und  of  offense  ag»tii>«i 
a  nntiirnl  person.  A  coiporatlon  Is  "a  iio>ly 
coiisistlnff  of  one  or  more  penums  establitiliud 
by  law  for  certain  specific  purfwaes.  with  tht> 
raiiat-lty  of  succession  (either  perpetual  or  foi- 
a  lliutted  period)  and  other  iQiedal  privileges 
not  iwssesscd  1^  individuals,  yet  acting  in 
many  respects  as  an  Indivlilnal."  4  Am.  & 
Eng.  Knc.  Law,  185.  It  can  only  speak  and 
act  tbroogh  tte  board  of  directors  w  agents. 
Itfl  dim'lurs  are  llmlteil  in  number  Its 
<duirter,  but  It  may  have  any  number  of 
agents.  No  one  would  contmd  that,  if  reiire- 
sentatluns  of  tlte  character  of  those  which  de- 
fendant Is  charged  with  making  were  made  in 
writing,  and  Addressed  to  a  emvoiation.  it 
would  lie  necesMi?  to  allege  that  they  were 
relied  upcm  by  some  partlcubr  director  or 
agent  of  the  corporation;  and  the  -same  rule 
applies  when  such  statemente  and  n^reaenta- 
tlons  are  verbal.  The  indictment  suffldently 
taformed  the  defoidant  of  ibe  nature  of  tbe 
offense  charged  against  him,  and  won  In  nil 
resiiectR,  so  far  as  we  bave  been  able  to  di-^- 
cover,  free  from  objection. 

The  actkin  -of  tbe  court  bi  admlttii^  testl- 
numy  In  iMtaalf  of  the  state  which  defendant 
eontfnds  was  Illegal  and  irrelevant  Is  com- 
platned  of;  but  coanael  for  defendant  bos  not 
favfwed  us  with  even  a  siqtgestion  of  what  evi- 
dence It  -iras.  except  as  Iwretainf  ter  -stated,  tbat 
WAR  Improperly  admitted,  nor  have  we  been 
able  to  discover  after  a  careful  examinntlm  of 
the  ivcoi-d.  Where  oounsel  makes  each  a 
point,  it  is  his  dnty  to  pcrtnt  «nt  the  rulini; 
eompbitned  of,  a^  wherein  be  dalma  that  er- 
ror was  committed.  In  order,  not  <Hriy  that  we 
may  Imve  tbe  tMDCfflt  of  the -snggestfcm.  but 
tbat  we  may  not  overlook  the  question. 

Ittstruetitms  nnmbmd  1  and  6  given  on  tih^ 
part  of  the  state  are  challenged,  upon  tho 
ground  that  they  were  -mIsloRding.  Mo  ottier 
obtection  is  iffged  against  them;  nor  la  It  sng- 
grated  bow  or  ta  what  way  th^  were  mis- 
lea  ilbig.  They  contained  a  correct  laterpreta- 
tloa  of  the  law  under  the  evidence  adduced  as^ 
we  understand  It,  and  wa«.  In  our  opinion, 
onobjectlonable. 

Another  insistence  Is  ttiat  Ibe  court  erred  In 
pemilttbig  G.  M.  Sebree,  a  -witness  for  tbe 
state,  to  testt^,  over  defendant's  ohfectSona. 
to  a  conversation  with  defendant's  father,  oo 
tile  12th  diiy  of  October,  1806,  with  reqwct. 
preEmmably,  to  defaidant's  stoek  ot  <oods,  In 
Ibe  tthsunce  of  defendant;  trat  tMs  conteotion 
is  not  iwme  ont  by  the  racord,  wblitb  flails  to 
show  that  any  sudi  state  of  -ftbcta  was  testi- 
fied to  by  this  witness. 

Evidanoe  of  other  efforts  iq^  tbe  ptrt  of 
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defendant,  madfr  about  tbe  same  time,  to  ob- 
tain goods  from  otber  merctaants,  upim  the 
nme  choiacter  of  statementa  and  repreaenta- 
tions.  ma  admlaaiUa  fin*  the.pnrpoM  of  show- 
ins  tbe  intent  of  tlia  defendant,  and  y>  tUa 
piinioae  that  kind  of  evidence  was  properiy  re- 
stricted by  tbe  state'a  flfitb  butmction;  so  tluit 
(It  fcndont  bad  no  rigbt  to  complain  on  tbat 
s.-nre. 

Lovan,  to  wbom  the  alleged  falHO  state- 
ments and  representations  were  made,  and 
from  whom,  br  reason  thereof,  tbe  goods  vere 
obtabied,  vaa  at  tbe  tbne  tbe  credit  clei4t  and 
agent  of  the  Springfield  Store  Works,  baving 
autbority  to  make  ancb  sales;  and  In  sucb 
<<lR!um8tanaeB  obtaining  the  goods  fcom  blm 
wan  but  obtaining  tbem  from  tbe.  coipomtlon 
T  brooch  him.  It  waa  shown  that  Loran  was 
the-  coedlt  and.  agsnt  o£  tbe  Bpilnsfieid 
Store  Works,  and.  tbe-  false  pretsnsGB  mode  to 
blm  were  made  to  tbe  corporatlcai,  and  tbe 
pn^wrty  obtained  from  it  through  its  author- 
ized asBMt.  fflndJng-.no  renxslbla  emr  in  the 
nnnrd,  we  affirm  the  Judgment 

OANTT,  P.  and  SHERWOOD,  J.,  con- 
cur. 


KOKBN  IRON  WORKS'  v.  ROBBERSON 

AVE.  nr.  CO.  et.al. 
(Snpreme  Court  of  MiBaonri,  DlTisioD  No.  1. 

Nov,  3,  tm.) 

Mmmxmitmf  Irfass— PHocnDmas  to  Paarsor— 
LiBX  Aocovm  —  Fiujriarr  Sobrct — 
9rmmr  Riiuwans— Bnmkcbmrht. 

1.  Stiwt  nniimds  are  within  the  intent  of  the 
law  sivine  a  lien  on  the  "road-bed.  station 
hooae*.  depots,  bridges.  rolUnic  stock,  real  eBtat<> 
and  improvements"  of  "any  railroad  company" 
for  which  work  or  labor  is-dOn&  sa  defined  by  2 
Rev.  St.  1888.  $  0741. 

2.  In  an  nctloD  to  enforce  a  mechanic'ii  lien, 
plaintiff's  ririit  to  Jadgment  is  not  barred  by  the 
(act  of  a  prior  jndmnent  and  sale  of  the  anme 
property  in  favor  of  a  different  Men  creditor, 

3.  A  mechanic's  lien  account  agnlnst  n  Btreot- 
milroad  company  was  for  a  variety  of  itpins 
for  the  constmction  of  a  viadnct,  and  gave  a  list 
■of  the  variona  items  of  material  and  labor. 
Clnimanfs  statement  aceomtmnying  sacb  list 
KUted  where  the  work  ivas  done,  the  dates 
when  It  was  began  and  finished,  the  numbw  of 
days'  lalmr  in  each  clan  of  work,  tlie  dates  on 
which  each  class  of  material  was  diipped  and 
delivered,  and  that  certain  work  had  not  been 
done,  though  the  material  therefor  waa  at  said 
place,  beeause  no  foundations  had  been  fnmish- 
e<l  by  said  company,  which  It  agreed  to  furnish. 
Hrld,  that  the  litn  waa  not  vokl  on  the  aroand 
that  the  dates  of  the  various  items  of  toe  ac- 
connt  were  not  snfflciently  stated. 

Error  to  circuit  court,  Greene  county; 
James  T.  Neville,  Judge. 

Action  by  the  Koken  Iron  Works  against 
the  Robl>erson  Avenue  Railway  Coinit.qny 
and  others.  There  was  a  judgment  for  plain- 
tiff, and  defendants  l>rtng  error.  Affirmed. 

Jaa.  B.  Vanghnn,  fbr  plaintiffs  In  &rrot. 
Ooode  St  Oravens,  for  defendant  In  error. 

i)ABOLAY,  G.  J.  PlalnUff  seeks  by  this 
action  to  establish,  as  a  mechanic's  lien,  an 


acconnt  for  the  snm,  of  MSJOOQM  ai^tnst  the 
Robbown.  Avenue  Bailway  Con^any.  The 
account  la  for  a  Tarletgr  of  Itenu  for  tbe  cou- 
stmctloa  of  a  viaduct  or  bridge  oeross  tbe 
valley  of  WUson's  creek,  in  Springfield,  Bio. 
Tbe  viaduct  Is  a  part  of  tbe  railway  com- 
pany's Uue.  Tbe  oth^  defendants  are  the- 
Mississippi  Valley  Trust  Company  and  the 
Fourth  National  Banlu  It  is  alleged  that 
tliey-  hare  some  Interest  In  tbe  property, 
subordinate  to  the  lien  claim,  but  there  will 
be  no  need  to  again  mention  them  specially. 
The  defense  Is  i^anted.  on  several  grounds, 
The  right  of  plaintUC  to  a  general  Judgment 
Is  not  now  serionaly  challenged,  though  it 
was  put  in  issue  at  first  by  a  general  dmilal 
la  tbe  answer.  We  shall  confine  tbe  state- 
ment of  facta,  and  tbe  discussion  of  tbe  gpv- 
erulng  mlea  of  lav,  to  tbe  ooDouprehend- 
ed  l>y  tbe  question  whether  or  not  plaintiff 
is  entitled  to  a  Judgmoit  suatalnlng  Ita  Ilan. 
That  Is  the  only  question  to  which  cowsel 
address  themaelvea  In  thJa  court.  It  seems 
convenient  to  state  tha  facts  aiVllcaUe  to 
each  of  the  points  of  objectlDii  to  tba  cbwult 
Judgment,  along  with  tbe  ruling  iq>on  tbem: 

1  Ckiunael  for  tba  railway  company  In- 
sists that  street  railroads  are  not  within  the 
Intuit  of  the  law  giving  a  Uen  upon  tbe 
"road-bed,  station  bouses,  depots,  bridges, 
rolling  stock,  real  estate  and  ImpvoTements" 
of.  "any  lallrodd  company"  fm:  which  woik 
or  labor  la  done,  aa  defined  by  the  statute  (2 
Rav.  St  1880,  I  6741).  Undoubtedly,  much 
of  tbe  i^pgiMgi*  of  that  law  is  applicable  to 
railroads  operated  by  steam.  Those  were 
the  roads  to  which  the  act  was  chiefly  de- 
signed to  apply.  But  tlie  general  terma  of 
the  law  are  also  ansoeptlble  of  api^icatlon 
to  street  raUroadi,  and  we  find  nothing,  in 
any  part  of  tbe  enactment  to  Indicate  that 
such  application  Is  not  Intended.  When  we 
bring  into  view  tbe  various  statutes  afford- 
ing liens  for  materials  or  labor  furnished  for 
the  lnv}rovement  of  land,  and  consider  tbe 
broad  objects  sought  by  such  tnglalation,  it 
seems  clear  that  street  railroads  were  not 
Intended  to  be  e«mpt  from  liability  to  re- 
spond to  Boeh  lien  claims  in  a  proper  caB& 
Taws  of  thl»  nature  should  receive  a  fair 
and  rational  Interpretation,  and  full  effect 
be  given  to  the  remedial  purpose  that  consti- 
tutes their  spirit.  On  this  branch  of  Uie  case, 
we  agree  with  tbe  views  given  In  tbe  learn- 
ed opinion  of  our  Brother  Bakewoll  In  the 
case  of  Iron  Ca  v.  Donahoe  (18TR)  3  Mo. 
App.  Tkid.  and  deem  unnecctuiiirj-  any  fur- 
ther discussion  of  the  subject  now. 

2.  AnolheV  defense  is  raised  on  the  facts 
set  up  in  the  answer,  that  the  railroad  had 
been  already  sold  on  execution  under  a  lien 
Judgment  In  favor  of  Mr.  Everett;  that 
plaintiff  had  applied  in  that  case  to  partici- 
pate in  tbe  proreeda  of  the  sale,  and  hence 
could  not  maintain  this  action  for  a  lien. 
The  Everett  suit  was  brought  before  that  of 
plaintiff,  but  the  present  nction  was  pendinji; 
before  Everett  obtained  his  Judgment  of 
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Hen.  Tlut  Jiidgm«it  was  entered  MTeral 
months  before  plalutHTs  Judgment  In  this 
case.  No  action  has  yet  been  taken  on  the 
application  of  this  plaintiff  to  be  allowed  to 
parllclpate  tat  the  proceeds  of  the  Everett 
execution  sale.  We  are  not  called  upon  to 
decide  as  to  the  mode  of  distributing  pro- 
ceeds of  any  sates  under  the  provisions  of 
section  e75«,  2  Iter.  St.  18S9.  Tbe  question 
before  us  simply  Is  whether  or  not  the  fact 
of  a  prior  juOsiufut  and  sale.  In  favor  of  a 
different  lien  fredltor,  Is  a  bar  to  plaintiff's 
right  to  have  a  Judgment  of  Hen  entered 
against  the  same  property.  Our  answer  to 
that  question  Is  In  the  negative. 

3.  It  is  next  contended  that  the  lien  Is  void 
because  the  dates  of  the  various  Items  of 
plaintiff's  account  are  not  snfflclently  given, 
under  section  6743  of  the  railroad  Hen  act. 
Hie  Hen  account  gives  with  great  particu- 
larity a  list  of  the  various  Items  of  material 
and  labor  that  are  charged  for.  As  to  the 
time  when  the  same  were  furnished,  the 
plaintiff's  statement  for  a  lien  (accompany- 
ing the  Hst  of  Items  furntshed)  Is  as  follows: 
"That  the  work  of  fitting,  putting  together, 
and  painting  the  steel  for  the  trusses  was 
done  In  the  shop  of  said  Koken  Iron  Works, 
in  the  cKy  of  St.  Louis,  and  consisted  of  102 
days  of  labor,  and  was  begun  on  or  about 
April  11,  18S2,  and  was  finished  on  or  about 
the  15th  day  of  July,  1892;  that  the  anchor 
bolts  for  supports  of  all  the  spans  were  ship- 
ped May  IS,  1S92,  and  delivered  and  furnish- 
ed to  said  Robberson  Avenue  Railway  Com- 
pany, in  the  city  of  Springfield  afwesald,  on 
or  about  May  9,  1802,  and  that  tbe  trusses 
were  shipped  on  or  alraut  August  25,  and 
August  27,  1802,  and  delivered  and  furnish- 
ed at  Robberson  avenue  and  Peach  alley, 
near  Water  street  and  Phdps  street.  In 
said  city  of  Springfield,  on  or  about  Septem- 
ber 22, 1802,  excepting  a  small  portion  there- 
of, which  was  shipped  November  22,  1892, 
and  delivered  and  furnished  at  said  places 
in  Springfield  on  or  about  November  26, 189S; 
that  the  stairs  and  landings  were  shipped 
January  10.  1883,  and  delivered  and  fur- 
nished at  said  places  In  Springfield  aforesaid 
on  or  abont  January  14,  1893;  that  the  work 
of  erecting  said  viaduct  and  its  appurte- 
nances as  aforesaid  consumed  six  hundred 
and  forty-five  (645)  days*  labor,  and  was  be- 
gun at  the  places  aforesaid  In  Springfield  on 
November  22,  1882,  and  continued  to  Jan- 
uary 19,  1893,  when  the  work  was  interrupt- 
ed by  reason  of  the  fact  that  the  southern 
abutment  of  said  viaduct  had  not.been  com- 
pleted by  the  said  Robliorson  Avenue  Rail- 
way CkHupany;  that  on  June  15,  1883,  the 
work  of  erecting  the  last  ^an  of  said  via- 
duct was  iKgun,  and  finished  on  June  24, 
18^;  that  the  stairs  have  not  yet  been 
erected,  although  the  material  therefor  Is  at 
said  place,  because  no  foundations  have 
been  furnished  by  said  Robberson  Avenue 
Railway  Company,  which  foundations  are 
necessary  to  such  erectlrai,  and  which  said 


I  Robberson  Avenue  Railway  Oompany  agreed 
to  furnish;  that  wUd  work  was  done  and 
materials  were  furnished,  under  contract." 
I  etc.   We  consider  the  foregoing  a  sufficient 
Btetement  of  the  dates  when  the  work  was 
done  and  the  materials  were  sui^lled. 
These  statutes  should  have  a  reasonable  con- 
struction.  In  deciding  on  the  sufficiency  of 
a  lien  claim,  the  nature  of  the  work  in  ques- 
tion must  be  kept  in  view,  aa  well  as  the 
purpose  for  which  the  Hen  account  la  re- 
quired.  A  circumstantial  recital  of  the  his- 
tory of  the  work  in  a  particular  case  is  qufti' 
!  aa  satisfactory  a  mode  of  Informing  the  de- 
I  fendant  of  the  extent  and  nature  of  the 
claim  for  a  Hen  as  an  account  with  a  date 
j  affixed  to  each  item  would  be,  where  the 
I  Hen  demand  permitted  an  exhibit  of  Its  facts 
'  In  the  latter  form.   We  hold  the  lien  to  be 
;  established,  and  direct  that  the  Judgment  be 
^  alSrmed. 

MAC!FARL&NB,  ROBINSON,  and  BRACE. 
JJ.,  concur. 


STATE  V.  RAPP  et  sL 
(8«l^«me  Court  of  Mlsaonri,  Diviaon  No.  S. 
Feb.  1.  1888.) 
HoxiOiDS— Sblp-Dspbnbb— TBBBA-ra— EVIDBHOB— 
OarsonoKe— Habmlb»b  Ekkok— {nstkdo- 
TioRs— Joint  Difbm>amts. 

1.  If  the  right  ot  sdf-defense  otherwise  eristn. 
it  is  Immatttial  that  defendant  voluntarily  en- 
tered ioto  the  difficulty. 

2.  Evidence  of  a  prosecutinR  witness  that  he 
had  been  told  that  defendant  had  made  threats 
against  him  is  not  inaduussible  because  the  same 
statement  bad  been  received  in  another  prosecu- 
tion by  prosecating  witness  against  defendant, 
wbereio  defendant  nad  been  acquitted. 

3.  On  a  trial  for  assault  with  intent  to  kill, 
thrests  by  defendant  affsinst  prosecutor,  commu- 
nicated to  him  by  third  persons,  and  testified  to 
by  him,  are  inadmissible,  being  hearsay. 

4.  Abmidant  testimony  of  threats  of  defend- 
ant against  prosecutor  having  been  given  by  the 
state  without  objection,  the  adrois^n  of  a  sin- 
gle threat,  over  defendant's  objection,  is  not 
prejudicial. 

5.  It  is  not  error  to  refuse  to  exclude  evi- 
dence which  has  been  admitted  without  excefn 
Uon. 

6.  Where  two  defendants  are  tried  jointly  for 
assault  with  Intent  to  kill,  threats  made  fay  one 
should  be  disregarded  as  to  the  other. 

7.  Failure  to  fully  instruct  the  jury  must  be 
spedficaliy  objected  to,  in  mder  to  constitute 
error  on  appeal. 

Aroeal  from  dreult  court,  Cooper  oonnty; 
Dorsey  W.  Bhackleford,  Judge. 

George  Rapp,  Sr.,  and  George  Rapp,  Jr., 
were  convicted  of  an  assault  with  Intent  to 
kill,  and  they  aiH[>eftl.  Reversed. 

John  Gosgrove,  for  appeUanta.  Edward 
I  C.  Crow,  Atty.  Gen.,  and  Sam.  &  Jeffries. 
I  Asat  Atty.  Gen.,  for  the  State. 

SHERWOOD,  J.    Prosecution  for  an  as- 
sault with  intent  to  kill  one  J.  C.  Farrts. 
Upon  trial  had,  both  of  defendants  were 
convicted.    To  George.  Sr.,  was  assessed  a 
I  punishment  of  six  nioiiths^n  the  county  Jail 
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mud  9500  fine,  ud  to  Georfe,  Jr.,  a  fine  of 

sioo. 

The  indictment  In  its  material  portions  Is 
the  following:  "Zbat  George  Kapp,  Sr.,  and 
George  Rapp,  Jr.,  on  tbe  7tb  day  of  May. 
1896,  at  the  rounty  of  Cooper  and  state  of  Mis* 
soorl.  In  and  upon  the  body  of  one  J,  G. 
li'anis,  then  and  th»e  being,  feloniously,  on 
purpose,  and  willfully,  with  a  deadly  weap- 
on, to  wit.  a  singletree  of  the  length  of  three 
feet  and  of  the  breadth  of  three  inches,  and 
with  another  deadly  weapon,  to  wit,  an  Iron 
wagon  hammer,  of  the  length  of  fifteen 
Inches  and  of  the  breadth  of  two  inches, 
which  said  deadly  weapons  they,  the  said 
George  Rapp,  Sr.,  and  the  said  George  Rapp, 
Jr..  then  and  there  bad  and  held,  did  then 
and  there  make  an  assault,  with  the  felonl- 
oos  intent  him,  the  said  J.  O.  Ffurls,  then 
and  there  unlawfully,  willfully,  and  feloni- 
ously to  kill  and  maim,  against  the  peace 
and  dignity  of  the  state.  C.  D.  Coram, 
Proaecating  Attorney."  The  testimony  In 
tbe  cause  on  the  part  of  the  state  shows 
numerous  threats  against  Farrls'  person  and 
life  on  the  part  ot  the  senior  defendant, 
made  to  others,  as  well  as  similar  threats 
and  hostile  gestures  made  to  the  prosecuting 
witness  by  that  defendant  This  bad  feel- 
ing finally  resulted  in  the  assault  charged  in 
the  indictment,  and  ttie  testimony  on  the 
state's  part  fully  siutalned  the  charge  con- 
tained in  the  indictment  On  the  other  hand, 
the  testimony  offered  in  support  of  the  plea 
of  not  guilty  denied  the  making  of  any 
threats,  and  made  out  Farris  to  be  the  ag- 
gressor In  the  conflict  that  gave  origin  to 
the  present  prosecntloa 

1.  I^>eaklng,  In  a  general  way,  the  instruc- 
tions given  by  the  court  of  Its  own  motion 
correctly  li^  down  the  law  of  this  case. 
But  there  are  two  exceptioiu  to  this  general 
statement  to  wit:  Instmctloiis  marked,  for 
coDT^ilence  sake,  Nos.  1  and  2,  are  the  fol- 
lowing: "(1)  If  the  defendants  had  good  rea- 
son to  believe,  and  did  believe,  that  the  wit- 
ness Farrls  was  about  to  Immediat^y  do 
Greo.  Rapp,  Sr.,  some  great  personal  Injury, 
then  both  he  and  hte  son  had  a  right  to  use 
all  tlie  force  that  was  necessary  to  avert 
such  apiffehended  Injury.  In  such  case  It  is 
not  necessary  that  such  danger  should  have 
been  real,  and  about  to  fall.  All  that  is  nec- 
essary is  that  they  shoidd  have  so  believed, 
and  had  reasonable  cause  for  so  believing. 
This  instmctlon  has  no  ai^Hcatlon  to  this 
case,  however,  if  yon  should  find  that  the 
defendant  Geo.  Rapp,  Sr.,  ToluDtarily  enter- 
ed into  the  difficulty,  as  defined  in  iuBtruc- 
tlons.  (2)  Even  though  you  should  find  that 
the  witness  Farrls  used  the  first  offensive 
and  Insulting  language,  and  was  first  to 
brli^  on  the  difficulty,  yet  If  you  shall  fur- 
ther find  that  the  defendants  voluntarily  en- 
tered Into  said  difficulty,  then  the  defendants 
cannot  be  acquitted  oa  the  ground  of  self- 
defense,  no  matter  how  great  or  bow  Imml- 
Lcnl  Qm  danger  In  which  they  found  them- 


sdves."  These  Instmctlons  are  wrong  in 
this  particular:  They  concede  the  right  of 
self-defense  in  the  circumstances  therein 
mentioned,  and  yet  destroy  It  If  the  defend- 
ants "voluntarily  entered  into  the  difficulty." 
Now,  nothing  Is  better  established  than  that 
"it  Is  not  in  law  an  assault  to  offter  or  put  In 
use  any  form  of  force  which  in  the  particu- 
lar Instance  Is  lawful  *  *  *  In  the  de- 
fense of  one's  person  or  property."  2  Blsh. 
New  Gr.  Law,  {  37.  "Whoever  possesses  a 
rl^t  is  entitied  to  defend  that  right.  No 
matter  what  may  be  the  character  of  the 
right,  It  cannot  lawfully  be  taken  from  the 
owner  by  violence,  and  violence  applied  for 
this  purpose  he  may  violentiy  resist"  1 
Whart  Cr.  Law  (8th  Ed.)  |  98.  If.  then,  the 
right  of  self-defense  existed.  It  was  wlH^y 
Immaterial  whether  Its  exercise  was  volun- 
tary or  Involuntary.  Existing  the  right,  the 
animus  which  prompts  and  accompanies  its 
enforcement  could  not  toU  that  right  This 
I  Idea  is  ve^  forcibly  put  by  Lumpkin,  J., 
where  he  says:  "Whenever  the  circumstan- 
ces of  the  killing  would  not  amount  to  mur- 
der, the  iffoof,  even  of  express  malice,  will 
not  make  it  so.  One  may  harbor  the  most 
Intense  hatred  towards  another;  he  may 
court  an  opportunity  to  take  his  life;  may 
rejoice  while  he  Is  Imbruing  Us  hands  lu 
his  heart's  blood;  and  yet  If,  to  save  his 
own  life,  the  facts  showed  that  he  was  fully 
Justified  In  slaying  his  adversary,  his  malice 
shall  not  be  taken  into  the  account  This 
prindi^e  Is  too  plain  to  need  amplification." 
Golden  State,  2S  Oa.  loc.  dt  632.  Com- 
menting on  this  case,  Bishop  observes:  "The 
result  being  that  where  a  killing  Is  really 
necessary  In  self-defense,  it  will  not  be  mur- 
der, though  the  slayer  had  express  malice. 
He  may  rely  on  the  fact  that  he  did  only 
what  was  his  right  Such  a  killing,  the 
reader  porcelves,  would  not  be  even  man- 
slaughter." 2  Blsh.  New  Cr.  Law,  8  716. 
Nothing  above  said  militates  against  what  Is 
stated  m  FarUow's  Case,  90  Ma  608,  4  S.,W. 
14,  and  other  cases.  In  reference  to  a  per- 
son's bringing  on  a  difficulty  with  a  view 
to  wreaking  his  malice,  etc  This  expres- 
sion, '^voluntarily  entered  Into  the  difficulty," 
is  doubtiess  a  portion  of  that  heresy  which 
perverted  tho  administration  of  Justice  until 
It  received  Its  quietus  in  Partlow's  Case,  su- 
pra; and  we  say  here  now,  once  and  for  all. 
that  the  "voluntarily  entering  into  a  diffi- 
culty" Is  not  an  Ingredient  In  any  homicidal 
crime.  Moreover,  If  It  be  trae,  as  ruled  In 
State  T.  Gllmore,  96  Mo.  664,  8  S.  W.  S88. 
912,  that  "self-defense  Is  an  affirmative,  ttos- 
Itlve,  Intentional  act,"  then  It  must  needs 
follow  that  such  act  is  voluntary. 

2.  Farris,  the  prosecuting  witness,  testified 
that  several  persons  had  told  him,  from 
time  to  time,  that  George  Rapp,  Sr.,  had 
made  threats  against  the  person  and  life  of 
the  witness.  This  testimony  was  received 
without  objection;  but  after  similar  testi- 
mony was  Introduced,  and  wi^ut  objep- 
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Hon,  about  a  atmllar  stateuent  made  to  wH- 
uees  by  one  Drew,  defendants'*  counael  drew 
the  line  tbere,  and  moved  tlie  court  to  strike 
out  tlio  testimony  as  to  Drew's  alleged  state- 
ment, because  It  had  been  received  at  a  trial 
tn  which  Rapp,  Sr.,  had  been  prosecuted,  but 
aicqultted,  for  disturblnc  the  peace  of  Farrls 
■at  an  entcrtnlnment.  The  trial  court  Tory 
pn^ierly  ruled  that  the  fact  that  such  testi- 
mony bad  been  received  at  such  a  trtal,  and 
that  this  was  followed  by  Rapp,  Sr.'s,  ac- 
quittal, constituted  no  ground  for  excluding 
Boeh  testlmoDy.  But  the  testimony  was  in- 
■dubltaUy  flagrant  hearsay  of  the  most  pro- 
Donnced  type.  If  Farrls  bad  been  on  his 
trial  for  a  frontons  assault  made  by  him  on 
Rapp,  Sr.,  then  such  testimony  as  to  Rapp's 
making  threats  against  him  would  not  liave 
bean  heuraay,  but  clearly  admlsatUe^  on  the 
.gr*nnd  ttkat  they  would  afaow  who  the  real 
acgresaor  was.  This  ia  the  case,  even  aa  to 
unoommnnlcated  threats^  State  BaUegr. 
-94  Mo.  311,  7  S.  W.  42ii.  Anotfaor  reaaooi  ex- 
ists why  the  motJtHi  to  exclude  should  have 
beoui  denied.  It  la  tbla:  AJhondant  tastl- 
laony  of  the  same  nature  as  that  sought  to 
be  esclnded  had  been  Introduced  without  o^ 
Jectlon,  and  no  effort  was  made  to  exclude 
It  Now,  with  all  tbat  nonezclnded  testi- 
mony as  to  numerous  <^er  threats  left  with 
tlu  Jury,  It  Is  difBcult  to  c(Hicelve  bow  testi- 
mony as  to  a  stable  threat  would  swloualy 
prejudice  the  senior  defmdant,  and  we  hold 
It  did  not  Besides,  It  Is  held  la  State  t. 
Marcks  (Mo.  Sup.)  41  &  W.  973.  that  unless 
Irrrierant  testimony  be  olitJected  to  at  the 
time,  the  golden  opportunity  to  object  is 
gone,  and  no  plea  ot  momentary  Inadvwtr 
«nce  will  afterwanis  avail  tbe  nonobjector. 
SpesUng  for  myadf,  I  do  not  cenenr  in  this 
laatHBtsted  ground,  and  refer  to  my  dissent^ 
Ing  oi^nton  in  that  case. 

2.  There  was,  as  already  stated,  no  objec- 
tion to  tbe  IntrMuctlOB  of  ai^  testimony  re- 
specting ttureata,  and  tbare  was  no  instruc- 
tion given  In  regard  to  them.  If  an  Instruc- 
tion *had  been  ^ven,  and  It  had  failed  to  tell 
the  Jury  that  tbey  should  diw^ard  sneh 
threats  as  to  Geovge,  Jr«  then  error  m^bt 
have  been  assigned  on  It  State  t.  May  (not 
yet  offldaUy  reported)  43  S.  W.  637. 

4  And  even  tt  the  court  failed  to  Instruct 
the  Jury  on  all  qn«8tton%  etc.,  still  defend- 
ants cannot  avail  tbemsdves  of  It,  unless 
when  the  Instructions  were  given  ihey  had 
excepted  on  thnt  ground.  State  v.  Woods, 
187  Mo.  6,  38  S.  ^.  723,  and  cases  cited.  For 
the  error  mentioned  we  reverse  the  Judg- 
ment, and  remand  the  cause.   Ml  concur. 


STATE  T.  HOPPER. 
(Supreme  Court  of  Mtssotiri,  DivMon  No.  S. 
Feb.  1,  1893.) 

HoUtClDS  —  EriDBXCR  —  TA  tITtJATj  COMBAT  —  Bei.P> 

1.  A  coavletion  win  be  reversed,  where  defend- 
ant was  not  arraigned. 


2.  On  a  prooecutkm  of  H.  for  murder  oammit- 

ted  during  a  figbt  with  deceased,  it  was  error 
to  exclude  evidence  of  threats  by  dece,g»ed 
egninst  "the  H.  boys,**  mfide  a  few  minntes  be- 
fore tlie  dtlficttlta-,  where  def«nd»nt  daimed  that 
deceased  was  toe  aaeresBor,  the  vagoeaess  of 
the  threats  being  a  matter  for  the  jury. 

3.  It  wna  error  to  charge  that  fli^t  raises 
the  prcBumptiOD  of  guilt,  where  the  only  eri- 
fleoce  OQ  which  to  base  it  was  t)iat  defendant  fled 
from  the  [rfact*  where  the  bomidde  was  commit- 
ted, inuncdiatcly  thereafter,  to  bis  home,  not 
more  than  half  a  mile  distant 

4.  'llie  court  charg<ed  that  If  decmsed  and  de- 
fendant iiad  a  fight  which  reanlted  in  deceased's 
death,  and  defendant  commenced  the  fight  ox 
bronght  it  on  by  nis  wUltul  and  anlawfal  act, 
or  If  he  Tolnntarily  entered  into  the  fight  then 
tlwre  was  no  salf-drfenae  In  tlie  case,  and  that  it 
made  no  diffeoence  tww  immioent  the  pwil  ia 
which  defendant  was  placed.  Beld,  the  charge 
fihonid  have  been  modified  so  as  to  read,  "or  if 
be  watered  into  the  difficulty  for  the  porpose  of 
wreaking  malice,  or  for  the  pnrpase  m  taking 
advantage  of  deceased,  and  of  tailing  bia  Ufe 
or  doing  him  some  great  bodily  harm,"  then 
there  was  no  self-defense. 

Appeal  from  circuit  court  McDonald  caun- 
ty;  J.  C.  Lamson,  .Tudge. 

Thomas  Hooper  was  cmvlcted  of  manslaogb* 
ter,  and  appeslSL  Bev«saiL 

Hugh  Dabbs  and  Jaa.  A.  Sturges.  for  appel- 
lant Bdward  G.  Crow.  Atty.  Gen.,  and  Sam. 
B.  JeflMes.  Asst  At^.  Gen.,  for  the  State; 

BUROESS,  J.  Frmn  a  coDiictiaa  of  man* 
slaughter  In  the  fourth  degree  at  tbe  August 
term,  1867,  of  the  McDonald  dzcnlt  court  and 
the  fixing  his  punistameot  at  two  years'  Im- 
liriflonment  in  tbe  penltentlsty,  under  an  ln> 
dtctment  theretofcve  preferred  against  him  bj 
the  grand  Juiy  of  said  coonty,  for  bavins  on 

the  of  August  ISMt  at  said  county,  shot 

and  killed  raie  Jack  TUlotson  with  a  pIstQl,  de> 
fendant  apiwols.  The  diflfeolty  ooeurred  at  a 
school  bouse  called  tbe  "Loomls  School  Haomf' 
one  night  during  a  protracted  meetlns  wUdi 
was  bdng  conducted  tbere.  It  appeaa  ttmt 
the  evenbig  next  praeedlng  the  nl^t  npao 
wbldi  tbe  difllcQlty  oocuned  the  dafeiriant 
and  two  or  three  coanpsnlons  pa—d  atans 
the  road  near  by  the  house  where  dcceaaef I 
then  Uved,  and  fbat  some  ot  tbe  patty  haUoo«l 
at  btan,  and  also  tised  some  profane  inngnase 
towards  him.  The  killing  ooeurred  ootdoora, 
after  dark,  near  tbe  adhoal  hoDse,  taut  in  tbe 
11^  reflected  from  the  Isnqa  In  the  boose,  ao 
that  by  reason  of  the  1I|^  those  wbo  wit- 
nessed tbe  conflict  vsttc  enabled  to  see  what 
took  i)lace  between  tba  taitles.  It  appeared 
from  the  evld^ce  on  the  put  of  tbs  stnte  that 
tiie  b^hudnff  of  the  dlffiodty  wu  that  de* 
ceasod  Started  towards  defendant  and  remnrlE- 
ed  that  he  would  wUp  the  damned  son  of  a 
bitch  for  the  way  he  cnrsed  htm  and  abated 
hbn  tbe  night  before;  tbst  Bocipersald  a  wotd 
or  two  In  reply,  and  turned  and  hit  him  with 
his  fist  in  tbe  face;  that  deceased  then  hit 
defendant  in  the  face  one  lick  with  bis  fist; 
tiiat  Uoppw  then  emuraenoed  hlcUng  mUot- 
hon,  when  the  latter  hit  htm  one  or  two  more 
licks,  then  grabbed  up  a  Uttle  stldt  and  bit  j 

Digitized  by  Google 


MoJ  STATE  T.  HOFFEB.  878 


him  on  the  thigh,  when  Hop^  Jumped  vp, 
and  flred  Cbe  fatal  shot  at  him.  Defendant 
testified  that  deceased  approached  him,  azkd, 
trhile  doing  so,  remarked,  "I  mippcBe  you  are 
the  damned  bod  of  a  bitch  that  was  In  the 
crowd  baUooluK  at  me  last  night;"  and  that 
he  said.  "Yea;  I  was  In  the  crowd,  hut  I  didn't 
do  any  baltoolng."  Defendant  then  replied, 
"I  can  whip  the  damned  son  of  a  biteh  that 
haltooed;"  and  that  he  (defendant)  ehoved  hhn 
back,  when  deceased  struck  him  In  the  breast 
with  a  knife,  Inflicting  a  wound  on  bla  breast 
bone  three  or  four  Inches  long,  and  a  guart«r 
at  an  Inch  in  depth;  also  a  vound  In  each 
hand,  and  one  uptm  his  thigh.  That  deceased 
then  kno^ed  him  down  with  a  stick  of  wood, 
and  that  he  feU  on  some  wood.  That  be  then 
threw  his  arm  on  his  gnn,  and  that  deceased 
etruck  him  In  the  bade  with  another  stick, 
when  he  (defendant)  shot  him.  That  he  then 
went  borne,  and  was  confined  to  his  bed  for 
about  eight  Weeks.  Dr.  St.  John,  a  witness 
for  defendant,  testified  that  he  was  called  to 
attend  defendant  profesBionally,  and  upon  ex- 
amination he  found  the  woimds  upon  the  per- 
son of  defendant  testified  to  by  him,  but  that 
tliey  were  superficial,  and  not  dangerous.  Up- 
on an  examination  of  the  body  of  deceased 
after  his  death,  no  knife  was  found  upon  or 
about  his  person 

Defendant's  first  contention  Is  that  there 
was  no  arraignment  of  defendant  before  he 
was  put  upon  his  trial.  This  is  conceded  by  the 
state  to  be  true,  as  well,  also,  as  that  the  judg- 
ment  must  be  rerersed  for  that  reason.  The 
role  announced  by  this  court  is  that  a  Judg- 
ment of  conWctlon  in.  a  criminal  case  will  be 
reversed  when  it  appears  that  the  defendant 
was  not  arraigned  before  he  was  put  upon  his 
trial.  State  v.  WUliams,  117  Mo.  879,  22  a 
W.  1104;  State  t.  Walker,  119  Ma  467,  24 
S.  W.  1011. 

It  is  Insisted  by  defendant  that  error  was 
committed  in  excluding  evidence  offered  by 
him  of  threats  made  by  deceased  against  the 
"Hopper  boys"  a  few  minutes  before  the  diffi- 
culty, Undtf  defendant's  theory  of  the  case, 
deceased  was  the  aggressor,  and  threats  by 
him.  if  any  were  made,  were  admissible,  under 
anch  drcnmstances,  as  explanatory  of  his  con- 
duct and  purpose  In  assanltlng  defendant 
Their  vagueness  was  a  matter  for  the  Jury, 
and  it  was  for  them  to  determine  whether  or 
not  they  were  made  against  the  defendant 
State  T.  Adams,  76  Mo,  355;  State  v.  Craw- 
ford. 99  Mo.  74,  12  &  W.  854;  State  v.  Hai^ 
rod,  102  Mo.  610,  15  3.  W.  373;  State  v.  Har- 
lan, 130  Mo.  381,  32  S.  W.  997;  State  T.  Fitz- 
gerald, 130  Mo.  407,  32  S.  W.  U13. 

Infitruction  numbered  13  given  upon  the  part 
of  the  state,  to  the  effect  that  filght  raises  the 
presumption  of  guilt  should  have  been  re- 
fused. There  was  no  evidence  upon  which  to 
predicate  It  The  mere  fact  that  defendant 
fled  from  the  place  where  the  homicide  was 
conunltted  immediately  thereafter,  and  went 


home  not  more  than  half  a  mile  distant,  did 
not  anthorlae  such  an  instmctfoa.  "It  is  not 
every  going  away  from  the  place  of  the  homi- 
cide that  raises  the  presumption  of  the  guilt  of 
the  accused.*'  State  v.  Falrlamb,  121  Mo.  137, 
25  S.  W.  885. 

Tlie  twCTty-first  Instmction  given  in  behalf 
oC  the  state  is  challenged  because  of  the  want 
of  evidence  upon  which  to  base  It,  the  con- 
tention Iwlng  that  it  appears  from  the  evidence 
that  deceased  began  tbe  difOcuIty;  but  that 
even  if  it  were  otherwise,  the  instruction  does 
not  contain  a  correct  presentation  of  the  law, 
as  It  does  not  require  that  defendant  should 
engage  In  the  difficulty  with  felonious  Int^ 
It  reads  as  follows:  "If  the  Jury  believe  from 
the  evidence  that  deceased  and  defendant  bad 
a  fight  which  reeiilted  In  the  death  of  the  de- 
ceased, and  that  defendant  commenced  tbe 
fight  or  brought  It  oo  by  any  willful  and  un- 
lawful act  of  hts  committed  at  the  time,  or 
that  he  voluntarily  and  of  his  own  free  will 
and  Inclination  entered  Into  the  i^rbt,  tlien 
there  Is  no  self-defense  In  the  ease,  and  they 
should  not  acquit  on  that  ground,  and  la  such 
case  It  makes  no  difference  how  Imminent  tbe 
i^rll  might  have  been  in  wlilch  defendant  wu 
placed  during  tbe  fight."  To  voloatarlly  enter 
into  a  difilculty  by  one  upon  whom  an  assault 
is  about  to  be  made,  or  has  been  made,  with- 
out any  felonious  Intent,  and  not  for  the  pur- 
pose of  wreaking  malice  or  Inflicting  great 
bodily  barm,  does  not  make  the  person  so  doing 
guilty  of  murder.  If  he  in  so  doing  kills  his 
antagonist  "When,  however,  the  defendant 
In  a  criminal  case  provokes  the  difficulty  or 
begins  the  quarrel  with  the  purpose  of  taking 
advantage  of  the  deceased,  and  of  taking  hia 
life  or  doing  him  some  great  bodily  harm,  then 
there  Is  no  self-defense  in  the  case,  however 
Imminent  peril  of  the  defendant  may  become 
In  consequence  of  an  attack  made  on  him  by 
the  deceased,  and,  when  the  defendant  kills 
the  deceased  under  such  circumstances,  he  Is 
guilty  of  murder  In  tbe  first  degree."  State  v, 
ParUow,  90  Mo.  COS,  4  S.  W.  14;  State  v.  Gil- 
more.  95  Mo.  554,  8  S.  W.  359,  912;  State  v. 
Cable,  117  Ma  8»1,  22  S.  W.  953;  State  v. 
Lewis,  118  Ma  S4.  28  S.  W.  1082;  State  v. 
Evans,  128  Mo.  400,  31  S.  W.  34;  State  v. 
Bapp  (not  yet  <^cially  r^rted)  44  S.  W. 
270.  Upon  another  trial  the  Instruction  now 
under  consideration  should  be  modified  so  as 
to  read,  "or  If  he  entered  into  the  difficulty  for 
the  puniose  of  wreaking  his  malice,  or  for  the 
purpose  of  taking  advantage  of  deceased,  and 
of  taking  his  life,  or  doing  him  some  great 
bodily  barm,"  then  there  was  no  self-defense 
In  the  case.  There  was  ample  evidence  upoa 
which  to  bottom  tbe  instruction  with  the 
amendment  suggested.  The  result  Is  that  the 
Judgment  must  be  reversed,  and  the  cause  re- 
manded for  further  trial  in  accordance  with 
this  opinion. 

OANTT,  P.  J.,  and  SHERWOOD,  J.,  cowor. 
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WBSTBRN  UNION  TEL.  00.  v.  MITOHEIX. 

(Sapreme  Court  of  Texas.    Feb.  14,  1898.) 

TBLBQILIH — AOIION  roit  NoNDELITERT — PLRAniKQ 

— Evidence, 

1.  A  petition  alleging  that,  it  the  telegram  an- 
noancii^  failnre  of  water  had  been  deiivered 
iieasoDably,  plaintiff  would  hare  cone  to  his 
ranch,  and  could  and  would  bare  made  arrange- 
mentB  tor  water  for  his  cattle,  pleads  a  conclu- 
sion, instead  of  setting  out,  as  it  should,  the 
particular  nrrangements  plaintiff  could  have 
made. 

2.  Where  it  is  clahned  that,  plalntitE  being 
away,  a  telegram  to  him  should  nave  been  de- 
livered to  his  wife  or  another  person,  it  is  per- 
missible tor  them  to  testify  that,  if  it  bad  been 
delivered  to  them,  they  would  have  sent  it  to 
plaintiff;  this  not  being  a  matter  of  opinion. 

3.  It  is  error  to  charge  that  if  the  addressee  of 
a  telegram  was  absent  from  his  place  of  resi- 
dence, but  bis  wife  was  there,  a  delivery  to  her 
there  would  have  been  a  deUvery  to  him;  the 
company's  duty  to  the  addressee  being  personal, 
and  the  wife  not  being,  as  such,  the  general 
agent  oi  the  husband. 

Oertlfled  questions  from  court  of  cltH  ap- 
peals of  Third  anpreme  Judicial  district 

Action  b7  W.  F.  Mitchell  against  the  West  ■ 
em  Union  Telegraph  Oompany.  nalntlff 
had  Judgmmt,  and  defendant  appealed  to 
the  court  of  cItU  appeals,  which  certifies 
questions. 

John  A.  Green,  Sr.,  Hutchison  &  FranliliQ, 
and  John  A.  Green,  Jr.,  for  appellant.  L. 
U.  Browne  and  Brown  &  Prltchett,  for  ap- 
pellee. 

BBO^^,  J.  The  court  of  civil  appeals 
for  the  Third  supreme  Judicial  district  has 
certified  for  onr  consideration  the  questions 
taerelnaft«:  stated,  which  are  accompanied 
by  a  statement,  from  whldh  we  make  the 
following  substantial  statement  of  the  facts 
necessary  to  the  consideration  of  the  qnea- 
tlona  submitted:  W.  F.  MltcheU  filed  a  suit 
in  the  district  court  of  Hays  county  against 
the  Western  Union  Telegraph  Company,  al- 
leging in  substance  that  on  the  24th  day  of 
March,  1890,  the  plaintilT  resided  In  San 
Marcos,  Tex.,  and  owned  a  oittle  randi  In 
Presidio  county,  Tex.,  on  wtalcfa  be  had  10,- 
000  bead  of  cattle;  that  plaintiff  at  that 
time  was  In  San  Marcos,  but  the  ranch  and 
the  cattle  were  under  the  control  and  man- 
agement of  bis  son,  F.  A.  Mitchell,  who  was 
then  on  the  ranch,  and  in  the  active  mac- 
at^ement  of  tli^  same.  It  Is  alleged  that  the 
supply  of  water  on  the  said  ranch  was  am- 
ply sufficient  for  the  support  of  the  cattle 
held  on  it  up  to  the  23d  day  of  March,  1890, 
when  the  supply  of  water  was  suddenly 
gn^atly  diminished,  so  that  on  the  24tb  of 
that  month  the  cattle  were  in  great  danger 
of  famishing  for  water,  unless  speedily  re- 
lieved, which  F.  A.  Mitchell  was  not  able  to 
do,  In  the  absence  of  the  plaintiff,  nor  could 
any  one  else  procure  water  for  the  said  cat- 
tle, because  it  required  that  special  nego- 
tiations should  be  made  on  behalf  of  the 
plaintiff  with  third  parties,  which  ncgottn- 
llons  neither  F.  A,  Mitchell  nor  any  other 


person  could  effect;  tbat,  if  i)laintlff  bad 
been  present,  he  could  lure  made  such  ar- 
rangements In  time  to  bare  saved  bis  cat- 
tle from  the  damages  which  tbey  afterwards 
sustained.   The  petition  alleged  tbat  on  the 
24tfa  day  of  March.  1890,  P.  A.  MltcheU,  as 
agent  for  the  plaintiff,  caused  to  be  deliv- 
ered to-  the  agent  of  the  defendant  at  the 
town  of  Marfa,  Tex.,  the  following  mesaago: 
"Marfa,  Tex^  8-24r-90.   To  W.  F.  MltcbeU. 
San  Marcos:   Water  is  getting  low.  Come 
out.    [Signed]   F.  A.  Mitchell."  It  is  arer- 
red:   That  at  the  ttme  tbia  message  was 
delivered  to  the  defendant's  ^nt  the  lat- 
ter wiaa  Informed  of  the  dangerous  situation 
of  the  cattle;  that  tbey  were  upon  the  ranch, 
and  the  supply  of  water  bad  become  insuf- 
ficient, and  the  cattle  were  In  present  dan- 
ger of  starving  for  water;  and  of  tbe  ne- 
cessity for  the  presence  of  tbe  plaintiff  to 
provide  wa1»r;  also,  that  the  message  was 
being  sent  to  the  plaintiff  tbat  be  mig^t 
come  with  all  possible  speed  to  make  necen- 
sary  arrangements  for  water.    Hint  plain- 
tiff was  Ignorant  of  tbe  failure  of  the  wa- 
ter, and  of  the  dangerous  situation  of  his 
cattle,  and  remained  atiseiit  from  the  ranch 
three  days  longer  than  he  would  if  be  linil 
received  tbe  message  in  due  time.    It  is 
alleged  tbat.  If  the  message  had  been  deliv- 
ered in  a  reasonable  time,  tbe  plaintiff  ^'oulil 
have  gone  to  his  ranch  at  once,  and  could  an<I 
would  have  made  arrangemente  forwater  for 
bis  cattle,  which  would  have  prevented  the 
losses  that  occurred  thereafter.   It  was  not 
averred  that  he  could  have  made  any  par- 
ticular arrangements  with  any  particular 
person  in  order  to  have  procured  the  water, 
nor  what  kind  of  arrangements  could  have 
been  made.   The  petition  charged  tbat  tbe 
defendant  negligently  failed  to  deliver  tbe 
message  to  the  plaintiff,  whereby  he  was 
prevented  from  repairing  to  his  ranch  and 
making  arrangements  for  water  for  bis  car- 
tie,  and  In  consequence  of  which  he  suffered 
the  damages  which  were  particularly  set 
out.   Tbe  defendant  filed  special  exceptions 
to  tbe  petition,  "because  It  Is  not  alleged 
therein  when,  where,  and  in  what  maimer 
he  could  have  arranged  to  get  water  for  his 
cattle,  and  thereby  avoid  the  injuries  com- 
plained of."    The  trial  court  overmled  tbe 
exception,  to  whteb  the  defendant  except- 
ed, and  the  mllng  is  assigned  for  error, 
naintlff  was  In  San  Marcos,  at  his  resi- 
dence, on  March  24,  1890,  until  about  10:!W) 
a.  m.,  when  he  went  to  the  depot,  and  took 
passage  on  a  south-bound  passenger  train 
on  the  International  &  Great  Northern  Rail 
road  for  Pearsall,  whldi  Is  situated  on  tlt-nt 
road,  about  50  miles  south  of  San  Antoni>r. 
and  reached  Pearsall  at  about  2  p.  m.  tbe 
next  day,  where  he  remained  at  a  pntUi.- 
hotel  until  11  a.  m.  the  next  day.  Mrs.  Mary 
Mitchell,  wife  of  the  plaintiff,  remained  at 
home,  in  San  Marcos,— a  large,  two-story 
house,  In  the  thickly-settled  portion  of  thn: 
towu.    Defendant's  agent^t  San  ^larcos  w.is 
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DOt  acquainted  with  Mitchell  at  that  time, 
but  became  acquainted  with  him  a  few  days 
afterwards.  The  evidence  for  the  plalntJflC 
tended  to  show  that  on  the  afternoon  of 
March  24tb  the  agent  of  defendant  at  San 
Marcos  telegraphed  to  the  agent  of  defend- 
ant at  Marfa  that  the  addressee  of  the  mes- 
sage could  not  be  found  In  San  Slarcos,  and 
tbat  the  agent  at  Marfa  made  Inquiry  of 
Gillette,  who  delivered  the  message  to  him, 
and  was  by  Gillette  Instructed  to  have  the 
message  delivered  to  Johnson  &  Johnson,  a 
firm  of  merchants  in  San  Marcos.  Upon  the 
trial  of  the  case  the  attorneys  for  the  plain- 
tiff aslied  O.  O.  Johnson,  a  member  of  the 
firm  of  Johnson  &  Johnson,  and  Mrs.  Mary 
Alitchell  (each  separately).  In  substance,  the 
following  question:  What  he  or  she  could 
and  would  have  done  If  the  message  had  been 
delivered  to  him  or  to  her  on  the  evening  I 
of  the  24th  of  March.  To  which  question 
each  witness  answered,  in  substance,  that 
he  or  she,  as  the  case  might  be,  would  have 
sent  It  to  the  plaintiff  at  Pearsall.  To 
which  questions  and  answers  the  defendant 
objected  "because  it  Invades  the  province  of 
the  Jury,  Is  problematical,  and  is  merely  an  | 
opinion."  The  objections  were  overruled,  I 
and  exceptions  saved.  The  court  charged  | 
the  Jury  as  follows:  "If  you  find  from  the  j 
evidence  In  this  case  that  on  the  24th  day 
of  March,  1890,  the  defendant,  at  Marfa. 
Texas,  received  and  accepted  for  transmis- 
sion and  delivery  the  telegraph  message  de- 
scribed in  plaintiff's  petition,  and  that,  when 
the  message  arrived  at  San  Marcos,  W.  F. 
Mitch^  was  absent  from  his  place  of  resi- 
dence, but  that  his  wife  was  at  his  place 
of  residence,  then  you  are  further  Instructed 
that  a  delivery  of  It  to  her,  at  his  place  of 
residence.  In  his  absence,  would  have  l>een,  In 
contemplation  of  law,  a  delivery  of  It  to 
him." 

The  court  of  civil  appeals  submitted  to 
this  court  the  following  questions:  "(1)  Did 
the  trial  court  err  in  overruling  the  special 
exception  to  the  plaintiCTs  petition,  as  set 
out  above?  (2)  Did  said  court  err  In  over- 
rnling  the  objections  interposed  to  the  tes-  , 
timony,  as  set  out  above?  (S)  Is  the  special 
charge  above  quoted  subject  to  any  of  the 
objections  urged  against  It,  as  set  out  above, 
and  did  the  trial  court  commit  error  in  giv- 
ing said  charge?" 

The  trial  court  erred  In  overruling  the  spe- 
cial exception  to  the  plaintiff's  petition  men- 
tioned In  the  first  question  submitted.  The 
particular  arrangement  which  the  plaintiff 
could  have  made  to  secure  water  for  his  cat-  : 
tie,  If  he  had  received  the  telegram  in  time,  | 
is  a  fact,  and  not  the  evidence  of  a  fact   It  ' 
la  a  material  fact  in  this  case,  without  proof  i 
of  which  no  recovery  can  be  had.   The  ob-  i 
Ject  of  pleading  is  to  notify  the  opposite  par- 
ty of  the  facts  which  the  pleader  expects  to 
prove,  and  the  allegation  of  such  fact  must 
be  made  witli  that  certainty  which  will  en- 
able the  adverse  party  to  prepare  bis  evi- 


dence to  meet  the  alleged  t&cta.  Whatever 
falls  short  of  doing  this  is  not  good  plead- 
ing, and  Is  subject  to  demurrer.  Ransome  v. 
Beapden,  50  Tex.  128.  In  the  case  cited  this 
court  said:  "In  the  case  before  us  th6  plain- 
tiff's pleadings  nowhere  stated  what  facts 
came  to  her  knowledge,  leading  her  to  the 
discovery  that  the  will  was  forged.  The  al- 
legations were  not  such  as  to  enable  the  de- 
fendant to  anticipate  the  facts  on  which 
plaintiff  relied,  and  he  could  not  prepare  to 
rebut  or  disprove  them.  The  coustpuctlon 
which  we  have  given  the  statute  will  re- 
quire the  appIicati(Hi  to  this  case  of  the  r\^e 
of  pleading  laid  down  In  Bremond  v.  Mc- 
Lean, 45  Tex.  10,  and  would  lead  to  the  con- 
clusion tbat  plaintiff's  petition  was  defec- 
tive." In  Bremond  v.  McLean,  supra,  the 
plaintiff,  in  order  to  avoid  the  bar  of  the 
statute  of  limitations,  alleged  tbat  he  could 
not  by  due  diligence  have  discovered  the 
fraud  which  he  alleged  to  have  been  practic- 
ed upon  him.  To  tills  general  allegation  the 
defendant  excepted  specially,  which  was  ov- 
erruled, and  this  court  said;  "Hie  mere 
statements  In  the  petition  that  the  plaintiff 
could  not  have  discovered  that  the  alleged 
representations  of  defendant  were  false  and 
fraudulent  by  the  use  of  reasonable  diligence 
evidently  will  not  relieve  him  from  the  bar 
of  the  statute.  If  the  want  of  such  knowl- 
edge will  prevent  the  running  of  the  statute. 
It  Is  not  sufficient  for  the  plaintiff  to  assert 
merely  the  conclusion  that  he  could  not  have 
discerned  that  the  representations  made  him 
were  false  by  the  use  of  reasonable  dili- 
gence, but  be  must  state  the  facts  upon 
which  he  relies,  that  the  court  may  see 
whether  Ihey  Justify  and  support  such  a 
conclusion.  The  exception  to  the  petition  on 
this  ground  was  well  taken,  and  should 
have  been  sustained."  The  allegation  in 
the  plaintiffs  petition  that  he  could  have 
made  arrangements  by  which  to  secure  wa- 
ter for  the  relief  of  his  cattle  Is  but  a  con- 
clusion drawn  from  the  particular  facts  of 
the  case,  and,  If  he  had  attempted  to  prove 
by  any  witness  the  conclusion  as  alleged.  It 
would  have  been  objectionable,  upon  the 
ground  that  it  was  &  statement  of  a  conclu- 
sion, and  not  of  a  fact 

There  was  no  error  In  the  action  of  the 
trial  court  in  overruling  the  objections  pre- 
sented to  the  evidence  of  Johnson  and  Mrs. 
Mitchell.  What  a  party  would  do  under  a 
given  state  of  facts,  which  call  upon  him  or 
her  to  perform  a  duty  to  some  other  jierson, 
is  not  a  matter  of  opinion,  merely,  but  a  fact 
which  can  l>e  testi^ed  to  by  such  person;  and 
if  the  defendant  failed  to  perform  a  duty 
which  it  owed  to  the  plaintiff,  in  not  deliver- 
ing the  message  to  either  witness,  the  plain- 
tiff was  entitled  to  show  that  If  the  duty  bad 
been  performed  by  such  delivery,  the  person 
to  whom  It  would  have  thus  been  delivered 
would  have  transmitted  It  to  him,  and  there- 
by the  Injury  could  have  Been  averted. 

There  wes  error  In  giving  /the  ^spedfl. 
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cbai^  jnanttooed  In  tbe  third  question.  The 
gansral  rnla  !•  expreBsed  by  Croewell,  In  Us 
wflift  on  tbe  Law  of  £lectr)clty  <8ecUon  412^ 
Unu:  "Tbe  leading  prlndple  u  delivery 
of  a  telegram  Is  that  the  message  is  to  be  da- 
IlTeied  to  the  person  to  vhom  It  is  address- 
ed, and  the  place  of  address  is  subordinate 
to  the  person;  and  therefore  if  the  ^nson 
ronnot  be  found  at  the  street  and  uumba, 
or  other  ^ace.  to  which  tlie  telegram  is  ad- 
dressed, but  can  be  founds  by  reasooaUe  ef- 
forts of  the  telegraph  company,  in  some  eth- 
er place,  It  may  be  n^lgence  for  the  com- 
pany  to  leave  the  telegram  at  the  place  of 
a^bress,  without  mitring  further  efforts  to 
find  the  absent  petaon  and  make  personal 
dellrery."  T^egraph  Od.  t.  Cooper,  71  Tex. 
507,  9  B.  W.  088;  Tfelegraph  Co.  r.  Hoogbton, 
82  Tex.  661,  17  B.  W.  Srl8;  Telegraph  Go. 
T.  Newhonse,  6  Ind.  App.  42%  33  N.  B. 
800;  Pope  T.  Telegraph  Ca.  B  lU.  Apf.  288. 
If  a,  message  be  addressed  to  the  oone  of 
aoother.  It  nay  be  delivered  to  aud  person; 
or  if  the  addnessce  bos  Inbui  xooms  at  an 
hotd,  where  tt  ts  the  costom  to  deliver  mall 
and  such  messages,  It  irill  be  presumed  that 
tbe  fd«>k  Is  tbe  agent  of  the  gnest  to  re- 
ceive messages  ot  this  diaractar,  and  a  deliv- 
ery to  such  clerk  wlU  be  sufflcient  The  wife, 
as  such,  is  not  In  law  the  general  agent  of 
her  husband;  and  we  know  of  no  principle 
of  law  that  would  Justify  the  cmdnston  that 
It  wot  the  duty  of  the  defendant  to  deliver  [ 
thCk  message  in  this  case  to  Mrs.  Mitchell, 
nor  that  such  a  delivery  to  her  would  have 
satisfied  the  obligation  of  the  telegraph  com- 
pany to  MHchell.  The  duty  which  the  t^e- 
graph  company  owes  to  the  addressee  is  per- 
sonal, and  cannot  be  discharged  by  making 
tnquity  for  tbe  person  to  whose  care  the 
message  may  -be  sent,  nor  by  i^pljriDg  to 
tbe  place  of  business  or  residence  of  tbe  ad- 
dressee; but  inquiry  must  be  miude  for  the 
person  addressed,  If  the  circumstances  are 
such  as  to  show  (bat  he  ma^  prtrfiably  be 
found  away  from  such  piece  of  business  or 
resideuce.  The  place  to  which  a  message  ia 
sent  Is  but  a  guide  for  the  messenger,  and 
does  not  determine  the  measure  of  bis  dil- 
igence. Whether  tbe  messenger  who  Is  char- 
god  with  the  dellrery  of  a  telegram,  and  fails 
ro  present  It  at  the  residence  or  place  of  busi- 
ness of  the  addressee,  has  used  ordinary  dil- 
igence, such  as  the  law  requires.  Is  a  ques- 
tion of  fact  for  the  jury;  and  it  was  error  for 
the  court,  in  effect,  to  charge  the  jury,  as  a 
matter  of  law,  that  ft  was  a  duty  of  the 
telegraph  company  So  deliver  the  message 
tlie  plaintiff's  wife.  Attorneys  for  ajipellee 
cite  the  case  of  Given  v.  Telegraph  Co.,  24  ! 
Fed.  110,  as  siniporting  the  charge  of  the 
conrt  above  referred  to:  and  upon  a  carefxil 
Investigation  we  have  found  Telegraph  Co.  - 
V.  Woods,  50  Kan.  787,  44  Pac.  QS»,  which 
we  think  is  more  neatly  in  point.  The  for- 
mer ease  was  based  upon  aubetantially  the 
following  facts:  A  message  was  sent  to  the 
plaintiff,  and  the  telegraph  company  Inquir- 


ed at  his  place  9t  bnainess,  ssoertsinlng  Oiat 
he  bad  left  the  city,  and,  bavhig  exhoosted 
all  MMfflnw  of  delivering  £he  jnessage  to  him 
personally,  delivered  it  to  his  wife,  and  no- 
tified the  aender  of  the  fact  of  such  d^very. 
The  court  held  that  tbe  telegraph  company 
had  used  due  care,  and  bad  discharged  its 
duty  to  the  plaintiff,  but  did  not  hold  that  It 
was  the  doty  of  the  eouwioy  to  make  the  de- 
ilTery  to  tbe  wife.  In  the  case  of  Telegraph 
Co.  V.  Woods,  above  cited*  tlw  measoge  was 
sent  to  tbe  plaintiff  in  tlie  case,  at  the  town 
of  his  residence.  He  was  a  merchant,  and 
his  store  was 'a  short  distance  fcraa  the 
telegnph  t^Bce,  where  his  wife  was  in  charge 
of  the  business;  and  he  had  a  clerk  employ- 
ed, also.  His  resldenoe  was  also  near  by. 
Th£  par^  addreued  was  out  of  the  town, 
and  the  telegraph  company  failed  to  apply 
at  hlB  place  of  bushiess  or  re^ence  for  Ih- 
formation,  or  for  the  puriKxie  of  daliverlng 
Ills  message.  Tbe  court  held  as  follows: 
"Being  unable  to  make  a  personal  ddivery 
at  that  place,  it  was  the  duty  of  the  c«n- 
pany  to  deliver  U  to  his  wife,  or  to  his  derk 
at  the  store,  or  to  members  of  his  family  at 
his  resld'ence.  If  delivery  had  been  mode  at 
either  of  these  places,  the  agents  of  Woods 
would  have  had  time  ahd  opportunity  to 
have  sent  a  message  to  him  at  Grand  Sum- 
mit, and  thus  have  averted  the  loss  which 
followed."  ^  wUl  be  observed  that  the 
conrt  lure  speaks  of  Uie  persons  to  whom 
the  delivery  should  have  been  made  as  the 
Bgeata  of  the  party  addressed,  and  In  so  far 
as  they  were  agents,  and  authorized  to  re- 
ceive the  message,  this  is  a  correct  expres- 
sion of  the  law;  but  that  portion  which  an- 
nounces that  It  was  the  duty  of  the  telegraph 
oompany  to  deliver  to  members  of  the  family 
Is  pnrdy  dlch^  and  without  a^y  oiqiport 
whatever. 

DENMAN,  J.,  did  not  sit 


UNDSET  et  al.  v.  OOPB. 
(Bapreme  Court  of  Texas.   Feb.  14,  1896.) 

EXKCDTION— RaSQB  LsW. 

Rev.  St  1895,  art.  2350,  providing  that  a 
range  levy  may  be  made  upon  stock,  where  It 
cannot  "be  heraed  and  penned  vitboat  great  in- 
convenience and  expense,"  does  not  authorize 
sudi  Ipvy  upon  stock  In  an  Indosure  containlug 
1,S80  acies. 

Error  to  court  <a  dvll  ajnwals  of  Second  su- 
preme judicial  district 

Action  by  M.  W.  Undsey  agahiat  B.  Par- 
ker, M.  C.  Cope,  and  others.  Judgment  for 
plaintiff.  Vrom  an  order  refusing  to  quash  a 
levy  under  execution,  ^fendant  M.  G.  Cope 
KfftfaHei  to  the  court  of  dvU  iqtpeals,  whidi 
reversed  the  Judgmmt  (48  S.  W.  and  I4nd- 
sey  and  others  bring  error  to  the  stqireme  court. 
Affirmed. 

Wm.  H.  Lockett,  for  plaintiffs  in  error.  Cock- 
reu  &  Hardwlcke,  for  defendfint  In  error. 
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BROWN.  J.  M.  G.  Cop«^  defcnamt  In  er- 
ror, flled  In  ttae  district  coort  of  Ta^ar  caiuit7 
a  oaotkc  wbicii  set  out  In  deteU  fac&B  of  whliA 
we  make  tbe  following  sammaiy:  March  13, 
1^,  in  tbe  district,  court  of  l^lor  county,  in 
a  suit  of  B.  H.  Parlur  agajnst  3i.  W.  Lindseo' 
and  J.  y.  Cmmingliain,  Undse:^  rocovered  Jndg- 
ment  against  Paitier  for  $2,729,  fron  which 
jQdgment  Farther  aii()eQied  to  the  court  of  cdyfl 
appeals,  wttb  M.  C  Cope,  H_  H.  Logan,  H.  A. 
HanoK^  and  B.  £k  Carter  as  Burettes.  Tbe 
judgment  of  tbe  district  oonrt  was  affirmed, 
and  jodgment  rendered  by  tbe  court  of  dTfl 
appeals  for  tbe  amonnt  tbe  Jodgment  ai^ 
costs  against  H,  BL  Parker  and  his  sureties. 
H.  B,  Cook  was  sbedff  of  Taylor  eotmty,  and 
on  tbe  Stta  day  ct  Wtixnmrr,  18tf7,  an  execution 
was  issued  by  tbe  derk  of  the  dlstrtct  court  of 
that  county  npon  the  Jndgmmt  rmdered  by  the 
court  of  clTil  oppeais  In  fan>r  of  Llndsey  agmtast 
R.  H.  Parker.  M.  Q.  Cope,  R.  H.  Logan,  H.  A. 
Hancock,  and  R.  B.  Carter,  which  eacecatJon 
was  deUrered  to  the  said  aherifT,  Cook,  but  be 
did  Dot  indorse  on  it  the  day  on  which  it  came 
to  his  bands.  It  la  alleged:  Tbat  no  levy  of 
said  execution  xxpon  any  property  had  been  In- 
dorsed  thereoo,  bat  "about  VJQi  day  of  Feb- 
mazT,  18&7,  said  sberlff,  by  posting  notttoa, 
gare  aotlne  to  tbe  world  that  by  Tirtae  of  am 
execution  issued  out  of  t±is  coort  In  tbe  case 
nf  B.  H.  Faiker,  M.  O.  Cope,  R.  B.  Oarter, 
R.  EE.  L(%an.  and  H.  A.  Hanooclc  against  M. 
W.  Undsey  (Nos.  620  and  718>.  tbat  he  woM 
aeU  on  March  1,  18&7.  at  tbe  conrt-honae  door 
of  tbe  said  comity,  the  following'  described 
property,  to  wit,  as  described  by  tbe  said  sher- 
iff in  the  said  notice,  to  wtt:  Abovt  50  head 
of  stock  cattle,  branded  thus  A  on  tlie  left 
side  and  left  hip,  and  Toitons  ma^;  also, 
about  60  bead  of  taorses,  mixed,  branded  Qme 
4  OB  the  tUgb.  All  of  said  caAle  and  horses 
are  now  mmdng  and  mmgtog  im  the  Oope  pas- 
ture, being  port  oC  the  Webb  and  Sowell  pas- 
ture, south  of  J.  M.  Cope's,  known  as  the  'Mer- 
rill Pasrare' ;  all  of  said  stock  and  pasttues  be- 
ing In  Taylor  ooun^,  Texas,  on  the  watacs  of 
Jim  Ned  creek.  Hds  Is  a  range  levy,  made 
in  the  presence  of  M.  C.  Lambeth  and  J.  A. 
Thomas,  two  credible  pvsons.  And  said  stock 
will  be  sold  as  tbey  run  on  said  range.  Levied 
on  as  tbe  proporty  of  M.  0.  Gf^ie."  Tbat  on 
tbe  sale  day  named  In  tbe  said  notice  the  boiscs 
were  sold  by  tbe  Btaerift,  and  bid  In  bf  L.  C. 
Sharp  for  ?50;  bnt  said  horaes  were  never  In 
tbe  possession  of  tbe  sberUf,  and  wen  not 
present  ai  tbe  place  of  sale,  but  weie  sold  as 
running  on  the  range.  Hie  cattle  were  not 
sold  on  that  day,  but  on  March  5,  1897,  tbe 
said  sheriff  agabi  advertised  tbe  cattle  for  sale 
on  tbe  ITtb  day  oif  March,  to  be  sold  as  mo- 
ning  OD  tbe  range.  Tbe  property  to  be  sold 
warn  described  In  this  Sfcnod  notice  ae  foUows: 
"181  bead  of  horses,  mules  and  horse  and  mule 
colts;  80  bead  of  said  stock  being  mares 
branded  PRK:  18  two  year  old  mules  (If 
branded,  brands  are  unknown);  8o  one  year  old 
mulea  (tt  branded,  btands  unknown).  Tbe  n- 
mainlpg  15  bead  are  of  aX  agea,  of  both  bcoses 


and  mole  stock  (If  branded,  bcandd  unknown). 
All  of  said  BtodE  running  on  their  range  In  tbe 
S belly  pasture  and  adjacmt  range,  on  tbe  wa- 
ters of  Rainy  creek,  Tajbx  ocnmty.  Texas. 
This  tory  la  a  range  Ivry,  made  In  tbe  pres- 
ence of  A.  ^  Turner  and  J.  P.  Daniel,  two 
credible  witnesses.  And  said  stock  will  be  sokl 
as  they  run  on  said  range.  Levied  on  as  tbe 
property  of  IL  U.  I^gan,  R.  E.  Carter,  H..  A. 
Hancock,  and  M,  C.  Ct^ie."  It  Is  alle^  that 
said  stock,  was.  not  running  on  a  range,  nor  had 
been  running  on  a  range  at  any  time  during  the 
thne  mentioned;  tbe  same  had  been  in  the  ac- 
tual manual  pessearion  oif  tbe  owns.  M.  C. 
Cope,  for  a  long  tinw  prlcv  Co  tbe  levy,  and  had 
been  ctosely  kept  omftned  In  the  said  Shelly 
pasture.  It  is  allied  tbat  the  Merrin  pasture 
omtalned  1,280  acres,,  all  under  fence;  that  tbe 
other  pastures  nuued  tn  tbe  first  adrcrtiaefflAeBt 
contained  586  acres;  all  mider  fence;  that  the 
Shelly  posture  contained  830  acres,  all  under 
fence;  and  that  tbe  stock  nentloned  in  ca£h  of 
said  advertlseroeiits  were  coitilned  with  hi  the 
dtfterent  pastmes  named.  Tbe  motion  con- 
cluded with  tbe  following  prayer:  "Whcarefore 
complainant  prays  tbat  all  defendants  be  serv- 
ed with  notice  of  this  motion;  thai,  on  hearli^ 
hereof,  said  pretended  levies,  sales  thereonder, 
and  threatened  satea  thereunder,  be  In  all 
things  quashed,  annulled,  and  held  for  naught; 
for  costs  of  this  motion;  l^gil,  general,  spe- 
cial, and  equitable  relief.'^  M.  W.  Unds^, 
H.  B.  Coob,  and  L  O.  Sturp  were  made  de- 
fendants in  this  nurtlen,  and  M.  W.  Llndsey 
filed  a  general  demurrer  and  various  special  ex- 
ceptions to  the-  motfoa,  which  tbe  trial  court 
aostatned;  and,  M.  O.  C<^  declUng  to  amend 
bis  motion.  It  was  dlsaslssed.  Upon  appeal  tht 
coort  of  ctrrt  appeals  raverscd  the  jodgment  of 
tbe  trial  ooort,  and  remanded  tbe  caosa.  Llnd- 
sey  and  others  have  appHcd  to  tbls  eourt  for  a 
writ  of  error,  alleging  ttiat  the-  Jndgmcnt  of  the 
court  of  civil  appeals  practically  setttes  tbe 
case,  and  npon  this  ground  this  wrtt  of  enrar 
was  granted. 

We  agree  with  the  court  of  dvH  appeals  in 
Its  oonctnsloB  of  law  upcm  the  foots  stated  In 
the  nwtlon  under  consideration,  and  have  noth- 
ing to  add  to  tbe  doa rh- -expressed  opinion  writ- 
ten by  Clilef  Justice  'Hirlton,  bat  win  proceed  to- 
alter  final  Judgment  In  tbe  case  as  required  by 
the  statute  under  whhdi  we  took  Jurisdiction  of 
tbls  caose.  it  Is  ocdered  tbat  tbe  Judgment  of 
tbe  court  of  civil  appeals.  In  so  far  as  It  re- 
mands the  eanse  for  farther  trial,  be  reversed, 
but  afSnned  In  aU  other  respects,  and  that 
Judgment  be  here  entered  tbat  all  levies  made 
by  H.  R  Cook,  sherlCF  of  Tiiylor  county,  upon 
the  prop»ty  of  M.  C.  Cope,  and  described  as 
"range  levies,"  which  levies  were  made  under 
an  execution  Issued  by  the  clerk  of  the  dis- 
trict court  of  Taylor  county,  February  8,  1897, 
upon  a  Judgment  In  favor  of  M.  W.  Undsey 
against  R.  H.  Parlcer,  R.  E.  Carter,  M.  C.  Oope, 
H.  A.  Hancock,  and  R.  H.  Logan,  be,  and  the 
same  are  hereby,  set  aside  and  held  for  naught, 
and  that  the  sale  which  was  mad*  by  the  said 
■taerlff  of  SO  head  of  hones  as  tbe  property  of 
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M.  O.  Cope,  levied  npoo  as  af(»esaid,  and  sold 
to  h.  O.  Sharp  imder  said  execution,  be,  and 
the  same  Is  beret^,  set  aside  and  annulled,  and 
that  the  defendant  In  error  recorer  ot  the 
plaintiff  In  error  all  costs  In  all  the  courts. 


AMflRICAN  NAT.  BANK  OF  AUSTIN  T. 

ORUGER  et  al. 
(Supreme  (>>urt  of  Texas.    Feb.  7,  1898.) 
Fhisoipal  ANn  AOBMT— Bills  a.nd  Notes— Ratifi- 

OATIOX  OF  AOBlfT»S  ACTS— FHAUtlL'LKST  R«P- 
RBSSXTATIONB— LUBILITT  OF  PaKTIBB. 

1.  A  priodpal  who  retains  a  note  obtained  by 
Its  scent's  fraudulent  representations,  is  bound 
therehr  although  unauthorized  and  unknown. 

2.  Where  (me  agrees  to  procure  the  note  of  a 
third  person  in  settlement  ol  his  liability  to  a 
creditor,  and  afterwards  procures  It  by  fraudn- 
lent  representations,  and  the  creditor  accepts  the 
same  in  settlement  of  sach  liability  without 
knowledge  of  such  representations,  it  is  not 
chargi^ble  therewlQi. 

3.  The  fact  that  one  from  whom  a  note  Is  ob- 
tained understood  it  was  to  be  used  for  an  illegal 
purpose  will  not  prevent  her  pleading  fraudulent 
representations  in  obtaining  the  same. 

Certified  questions  from  court  of  civil  ap- 
peals of  Third  supreme  Judicial  district. 

American  National  Bank  of  Austin  against 
r.  B.  Cruger  and  another  on  a  promissory 
note.  Judgment  for  defendants  and  plain- 
tiff appeals.   Questions  certified. 

Eugene  Williams,  for  appellant.  Boynton 
&  Boynton,  fbr  apptilees. 

DENMAN,  J.  The  court  of  clrll  appeals 
have  certified  to  this  court  the  following  ex- 
planatory statement  and  qoestions: 

"The  appelant  (the  plaintiff  below)  brought 
suit  against  P.  B.  Ctmger  and  Miss  Fannie 
Cniger,  as  tbe  slgnNrs  and  makers  of  the 
following  described  note:  'Waco,  Texas.  De- 
cember 10th,  18&4.  Six  months  after  date  I 
promise  to  pay  to  the  order  of  the  American 
National  Bank  of  Austin.  Texas,  three  thou- 
sand  Are  hundred  dollars,  with  Interest  at 
the  rate  of  ten  per  cent,  per  annum  from 
date  until  paid,  and  an  additional  ten  per 
cent,  of  the  principal  If  this  note  Is  placed 
In  the  hands  of  an  attorney  for  collection, 
after  maturity.'  The  appellee.  Miss  Fannie 
Crnger.  among  other  things,  pleaded  that  P. 
K  Cruger  was  the  principal  upon  said  note, 
and  that  she  was  a  surety,  and  that  she  was 
induced  to  sign  and  execute  the  note  by  rea- 
son of  false  and  fraudulent  representations 
made  by  one  Hunter  and  another  party,  ^o 
then  were  representing  the  plaintiff  In  pro- 
curing the  note,  as  follows:  That  P,  B.  Cru- 
ger, who  was  an  employe  In  the  appellant's 
bank,  bad  overdrawn  bis  account  In  the  sum 
of  f3,DO0,  and  that  tbe  bank  only  desired  the 
note  for  the  purpose  of  placing  It  among  the 
assets  of  the  bank,  so  that  when  the  nation- 
al bank  examiner,  who  was  soon  expected 
la  Austin,  would  examine  the  books  of  the 
bank,  this  note  could  appear  as  payment  for 
the  9^,500  withdrawn  from  the  funds  of  the 


bank  by  P.  B.  Cruger,  and  that  the  note  was 
to  be  used  solely  for  this  purpose,  and  that 
)liss  Fannie  Cmger  should  never  be  held 
liable  thereon,  anA  that  the  amount  repre- 
sented by  tbe  note  would  In  fact  be  paid  off 
and  discharged  by  Mrs.  H.  H.  Cruger,  tbe 
mother  of  P.  B.  Cruger,  conveying  to  the 
bank  her  home  In  the  city  of  Austin.  She 
further  alleges  that  as  a  matter  of  fact  P.  B. 
Cruger  was  at  that  time  Indebted  to  the  bank 
In  the  sum  of  $7,000  Instead  of  $3,500,  but 
she  was  not  aware  of  that  fact,  and  that  her 
sole  knowledge  of  tbe  amount  of  the  indebt- 
edness due  by  Cruger  was  from  the  repre- 
sentations and  statements  made  by  Hunter 
and  others,  who  procured  the  note  for  Q» 
bank.  She  further  states  that  said  repre- 
sentations and  statements  made  by  Hunter 
solely  Induced  her  to  execute  the  note,  and 
that  she  believed  at  the  time  that  said  rep- 
resentations and  statements  were  true,  and 
that  tbe  bank,  and  those  that  made  the  rep- 
resentations, would  comply  with  the  prom- 
ises made  to  her  when  the  note  was  execut- 
ed; that  said  representations  were  falsely, 
knowingly,  and  fraudulently  made  for  the 
purpose  of  misleading  and  deceiving  her,  and 
for  tbe  purpose  of  procuring  the  executitm 
of  the  note;  and,  In  effect,  aileges  that  at  the 
time  that  the  representations  and  promises 
were  made  there  was  no  Intention  upon  tbe 
part  of  Hunter  or  the  bank  to  keep  the  prom- 
ises. The  court  below,  In  effect.  Instructed 
the  Jury  that.  If  they  should  find  that  Hun- 
ter and  the  other  person  alleged  In  the  plead- 
ings to  have  made  tbe  representations  were 
at  the  time  the  agents  of  the  plaintiff,  and 
that  said  representations  were  falsely  and 
fraudulently  made,  and  that  they  did  Induce 
the  defendant.  Miss  Fannie  Cruger,  to  exe- 
cute the  note,  tbey  should  find  In  h»  favor. 
The  Jury  returned  a  general  verdict  In  fa- 
vor of  Miss  Fannie  Cruger,  upon  which  Judg- 
ment was  rendered. 

"As  a  predicate  to  the  question  hereinafter 
propounded,  the  court  of  civil  aiveals  for 
tbe  Third  supreme  Jndlelal  district  of  Texas 
finds  the  following  facts:  That  the  above- 
described  note  was  executed  by  P.  B.  Cru- 
ger and  Miss  Fannie  Gmger.  Tbttt  P.  B 
Cruger  was  tbe  principal,  and  that  Miss  Fan- 
nie Cmger  was  surety  upon  the  note.  That 
immediately  prior  to  tbe  execution  of  the 
note  P.  B.  (3ruger  bad  been  one  of  the  em- 
ployes connected  with  the  appellant  bank, 
and  that  during  Hiat  time  be,  without  the 
consent  of  the  bank,  had  used  and  appropri- 
ated to  his  own  use  about  the  sum  of  97,000*. 
A  day  or  so  prior  to  the  execution  of  the 
note.  $3,500  of  this  amount  was  dischu-ged 
by  the  sale  of  the  homestead  of  tbe  mother 
of  P.  B.  Cruger  to  one  J.  H.  Houghton,  who 
was  one  of  the  officer*  of  the  plaintiff  banlc: 
and  as  consideration  therefor  Houghton  as- 
sumed and  did  pay  to  the  bank  the  sum  of 
$3,600.  Tbe  note  tai  controversy  was  execut- 
ed to  cover  the  remaining  $8,S00  that  was 
due.  Miss  Fannie  Cruger,  an  aunt  of  P.  B, 
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Crvger,  then  Ured  at  Waco,  Texas.  Mr. 
Ilnnter  and  MIbb  Lottie  Cruger,  a  sister  of 
P.  B.  Cruger,  and  niece  of  Miss  Fannie  Cru- 
der, went  to  Waco,  Texas,  at  tbe  request  of 
Mr.  E.  M.  House,  a  director  In  the  plaintiff 
itank,  and  at  the  request  of  P.  B.  Cmger,  In 
•'•rder  to  get  Miss  Fannie  Cruger  to  make 
4ind  execute  the  note  sued  upon.  When  they 
reached  Waco,  they  stated  to  Miss  Fannie 
I'ruger  that  P.  B.  Cruger  had  oTerdrawn  his 
.iccoant  with  the  bank  to  the  amount  of  $3,- 
5(X^  and  that  they  wanted  her  to  sign  a 
note  to  the  bank  with  P.  B.  Cruger  for  this 
amonnt,  bo  that  tbe  note  might  be  placed 
and  appear  among  the  assets  of  the  bank, 
in  case  the  bank  examiner,  who  was  expect- 
ed to  arrlTe  the  next  day,  should  come;  and 
that  she  should  never  be  expected  to  pay  ttie 
same;  and  that  the  amount  of  $3,600  would 
be  paid  off  by  a  sale  of  the  home  In  Austin 
of  Mrs.  Gniger,  the  mother  of  P.  B.  C  ra- 
cer; and  she  at  the  time  stated  that  she 
fonld  not  sign  the  note  with  tbe  opectatlon 
of  ever  baring  to  pay  It,  as  she  btad  nothing 
to  pay  It  with;  end  they  represented  to  her 
that  she  would  never  be  called  upon  to  pay 
.1  cent  of  It,  as  It  was  to  be  paid  by  the  sale 
of  tbe  home,  and  was  only  wanted  tmtU  this 
i-onld  be  done,  so  that  tbe  bank  examiner 
niigbt  see  the  note,  If  he  came.  Mr.  Hunter 
drew  np  the  note,  and  tbe  same  was  dellT- 
eted  to  him,  and  he  forwarded  It  to  the  plain- 
tiff bank.  At  the  time  MIsa  Fannie  Gniger 
executed  the  note,  she  bellered  the  state- 
ments, representations,  and  promises  to  be 
rrue,  and  that  they  would  be  compiled  with, 
and  that  she  would  not  have  executed  the 
note  bat  for  her  belief  In  that  respect.  The 
imrtles  who  made  those  representations, 
statements,  and  promises  to  Miss  Fannie 
'Ynger  at  tbe  time  knew  that  It  was  not  the 
purpose  of  the  bank  to  comply  with  such 
Itromises,  and  they  had  no  authority  from 
Tlie  bank  to  make  any  such  represmtations 
and  promises,  and  that  the  representations 
iiiid  promises  were  falsely  and  designedly 
iiiade  for  the  purpose  of  procuring  the  exe- 
i-utlon  of  the  note  by  Miss  Fannie  Cmger^ 
:ind  without  the  Intention  on  their  part  that 
-nch  invmlses  wonld  be  kept.  As  a  fact, 
ii  was  not  the  Intention  of  the  bank,  In  re- 
•-elTlng  tbe  note,  that  It  should  be  used  for 
The  purpose  of  deceiving  or  misleading  tiie 
*>ank  examiner;  but  It  was  received  and  ac- 
'-epted  by  tbe  bank  In  satisfaction  of  the 
.■mount  due  and  unpaid  the  bank  by  P.  B. 
'"ruger. 

"Now.  In  view  of  these  facta,  the  court  of 
'  Ivll  aiveals  Cor  tbe  Third  supreme  Judicial 
•Ilstrlct  of  Texas  and  tbe  chief  Justice  thereof 
■■ertifles  to  tbe  soKKeme  court  of  Texas  the 
foHowlng  questions  which  arise  on  the  record 
in  this  case  now  pending  In  this  cowt,  and 
which  are  material  to  the  diqMMltion  of  the 
oue:  Does  tbe  tact  that  Miss  Fannie 
Cragu-  was  led  to  believe,  1^  eeasm  of  the 
Cnegolng  reivesoitatlona  and  statemoits,  that 
tbe  note  dwuld  only  be  used  tor  tbe  unlawful 


purpose  of  deceiving  and  misleading  the  tiank 
examiner,  coupled  with  tbe  fact  that  It  was 
executed  by  her  solely  for  this  purpose,  al- 
though, as  a  Diatter  of  fact,  It  was  not  the 
Intention  of  the  plaintiff  hank,  or  the  parties 
who  made  the  representations  and  promises  to 
her,  that  the  note  should  be  used  for  any  such 
purpose,  render  the  note  void,  and  prechHle 
tbe  platutlff  from  malDtalolng  an  action.  In 
order  to  bold  Miss  Fannie  Cruger  liable  on  the 
note?  If  this  question  should  be  answered  In 
the  negative,  then  we  ask  the  court  to  con- 
sider the  following  questions:  (2)  Are  the 
reprttiientatloDs  and  promises  which  were 
falsely  and  frauilulently  made  to  Miss  Fannie 
Cruxer,  and  relied  upon  by  her  as  inducements 
to  tbe  execution  of  the  note,  In  law  sufficient 
as  a  complete  defense  to  the  {dalntllTs  suit,  and 
are  they  of  such  a  character  as  would  author- 
ize tbe  cancellation  of  the  note  in  question? 
(3)  Does  tbe  fact  tbat  Hiss  Fannie  Cmger, 
wbm  she  executed  tbe  note,  beUeved  that  It 
was  to  be  used  by  tbe  plaintiff  bank  solely 
for  the  unlawful  purpose  of  misleading  and 
decelvbv  the  bank  examlnei,  although,  In  i^tct, 
KuSx  was  not  tbe  Intention  of  tbe  bank,  pre- 
dude  ber  from  setting  np  mdi  prmulses  anil 
r^iresentatkaiB,  In  order  to  relieve  ber  finm 
liability  upon  the  note?  " 

We  understand  the  first  question  to  be,  hi 
effect,  "Do  the  facts  stated  therein  (1)  that 
Miss  Fannie  Ouger  was  led  to  bdieve  that  tbe 
note  wonld  only  be  used  for  Uie  unlawful  pur- 
pose of  deceiving  tbe  bonk  examiner,  that 
she  executed  same  for  tbat  purpose.  (3)  that 
the  bank  did  not  Intend  to  so  use  it,  and  (4) 
that  tbe  parties  who  made  tbe  representetlmu 
and  promises  to  ber  did  not  Intend  tbat  It 
should  be  so  used,  render  the  note  void  In 
law?"  It  will  be  observed  tbat  neither  hi  tbe 
question  nor  the  previous  statement  made  hy 
tbe  court  of  dvil  appeals  Is  It  found  as  a  fact 
that  the  parties  who  made  the  representetlons 
were  the  agents  of  tbe  bonk,  either  by  pre- 
Tlona  appointment  or  by  subsequent  adoption. 
Hence,  in  answering  the  question,  we  cannot 
consider  their  agency  to  have  been  found  as  a 
fact  by  said  court.  It  Is  of  no  consequence 
here  that  tbe  Jury,  under  the  diarge  refnred 
to  above,  may  have  foimd  audi  to  have  been 
the  fact,  for  .we  cannot  assume  that  the  court 
of  civil  appeals  will  not  find  differently.  But 
It  is  contended  that,  as  a  matter  of  law,  the 
acte  and  representatkins  of  Hunter  and  Miss 
Lottie  Cruger  are  chargeable  to  the  bank,  and 
tbey  are  to  be  held  to  have  been  its  agentji. 
because  It  accepted,  and  now  seeks  to  enf<ffce, 
the  note  iKocnred  thereby  after  it  has  been 
notified  thereof  by  the  answer  <a  Miss  Fannie 
Cruger  herein.  The  legal  proposition  relied 
r^oa  Is  stated  In  Pal.  Prin.  &  Ag.  321,  thus: 
"Contracts  made  tor  the  benefit  of  another, 
but  without  bis  privity  or  direction,  may  be 
rejected  or  affirmed,  at  his  Section.  But  by 
making  the  election  to  affirm  it  he  adopts  the 
agency  altogether,  as  w^l  that  which  is  detri- 
mental as  that  which  is  for  his  braeflt.  But 
in  seeing  to  enforce  coniracts  entered  into  by 
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agents,  the  principal  Is  subject  to  have  them 
impeached  by  any  conduct  of  his  agent  which 
would  bare  hod  that  effect  If  proceeding 
from  hlms^f.  arery  species  of  fraud,  mls- 
r^resentatloD,  or  concealment,  therefore,  In 
tbe  agents  affects  the  princlpars  right  to 
recoTer."  Under  the  principle  here  annonn- 
ced,  If  Hunter  and  Miss  little  Cniger,  with- 
out anttaorlt?  from  the  bonk,  undertook  In 
Its  behalf  to  secure  the  shortage  by  procur* 
tng  the  note  of  P.  B.  Crnger  and  Miss  Fan- 
nie Cruger,  the  acceptance  of  the  note  by 
the  bank  with  the  knowledge  that  they  had 
thus  assumed  to  act  for  it  would  be  a  rati- 
fication or  adoption  of  their  assumed  agency, 
and  the  bank  wonld  be  chargeable  with  the 
ftandnlent  represottatlons  made  by  them  to 
Hiss  Fannie  Cruger  to  the  same  extent  as  If 
they  hnd  be«i,  In  fact,  its  agents  at  the  time 
of  making  sudi  repreeentatlons;  This  Is 
upon  the  plain  proposition  that  the  subse- 
quent ratification  or  adoption  wonld  r^te 
back,  BO  a«  to  make  tbem  agents  to  tb»  same 
extent  as  If  tfa^  had  been  preTloualr  ap* 
pointed. 

But,  on  tiie  other  hand,  If  P.  B.  Cruger 
agreed  with  the  bank  to  give  hto  note  signed 
by  Miss  Fannie  Oruger  as  sorety  In  settle- 
ment of  his  shortage,  and  thereupon  Hunter, 
and  Mlas  Lottie  Cruger,  acting  In  his  be- 
half, secured  her  tignatnre,  the  bank,  by 
subscqnent  acceptance  of  the  note,  covld  not 
be  held  to  have  made  them  Its  agents  by 
ratification  or  adoption,  for  they  did  not  as- 
aome  to  be  srach;  and  therefore  It  would 
not  be  chargeable  with  their  fraud,  not  In 
fact  pwpetrated  In  its  behalf,  but  fn  behalf 
of  P,  B.  Oroffer.  If  this  were  not  true,  er- 
ery  suiety  conld  arold  bfs  obligation  by 
showing  tliat  bis  principal,  or  some  one  act- 
ing for  him,  bad  secured  his  slgnatnre  by 
fraudulent  representations  of  which  the 
creditor  had  no  knowledge  at  the  ttmo  of 
advandng  his  money  upon  the  Instrument. 
In  such  an  event  the  bank  would  reap  a 
benefit  from  the  fraud  perpetrated  in  b^ialf 
of  P.  B.  Cruger.  Thompson,  in  his  Commen- 
taries on  Corporations  (section  6824),  after 
quoting  with  approval  the  above  language 
from  Paley  on  PrliM^al  and  Agent,r  reeog- 
nlxea  the  dlsUnctlon  we  have  above  made  In 
the  following  language:  "It  Is  submitted, 
however,  that  this  principle,  properly  nnde;^ 
stood.  Is  not  that  a  person  or  corporation 
cannot  retain  an  advantage  secured  by  the 
fraud  of  another,  bat  that  a  person  or  cor- 
poration cannot  retain  an  advantage  secured 
by  the  fraud  of  its  agent;  tliat  Is,  by  the 
fraud  of  one  who  has  acted  for  It,  with 
whom  It  Is  In  privity,  or  whose  unauthorized 
acts,  done  tor  Its  benefit.  It  bas  adopted- 
There  must  be  a  relation  of  agency,  arising 
either  out  of  antecedent  aathorlsatlon  or 
snbseqnent  adoption,  or  at  least  a  privity, 
between  the  wrongdoer  and  the  person  or 
corporation  receiving,  the  benefit.  Such  a 
privity  may  arise  by  relation,  by  an  adoi»- 
turn  by  tbfi  cozpwatloo  of  tbe  act  of  the  per- 


son who  bas  thus  acted  for  It,  provided  the 
corporation  have  knowledge  of  the  means 
by  which  he  secured  the  contract,  where  the 
person  so  acting  for  It  was,  when  he  so 
acted,  a  stranger  to  It.    But  If  tiie  person  so 
acting  was,  when  be  so  acted,  the  agent 
of  the  corporation,  the  corporation,  by  ac- 
cepting the  benefit  of  his  act,  adopts  also 
the  means  by  which  he  procured  It,  al- 
though It  may  have  had  no  knowledge  as 
to  what  those  means  were.    To  make  this 
plain,  let  us  suppose  two  cases.    Tbe  board 
of  directors  of  a  corporation   send  out 
an  agent  to  solicit  subscriptions  to  its  cap- 
ital stock.   This  agent  makes  false  represen- 
tations, on  the  faith  of  which  he  taiduces 
a  person  to  subscribe.   Tbe  subscriber  U  en- 
titled to  a  rescission,  altbougli  nether  the 
directors  nor  the  body  of  shareboldera  eithtf 
authorised,  or  even  knew  of,  tbe  making  of 
ttie  false  representations.    On  the  other  hand, 
a  mining  company  Is  organized  and  pui- 
duises  a  claim  of  unknown  value.   A.,  who 
Is  an  entire  stranger  to  the  company,  be- 
lieving that  Its  claim  Is  of  no  value,  and 
that  its  stock  is  worthless,  but  desiring  to 
deceive  and  Injure  B.,  makes  false  repre- 
sentations to  B.  about  the  value  of  the  oom- 
pany's  claim,  on  the  faith  of  which  B.  ap- 
plies to  the  secretary  of  tbe  company  for 
shares,  and  receives  an  allotment  of  them. 
N'o  officer  or  member  of  the  company  knows 
anything  about  the  fraud  which  Induced  B. 
to  make  this  pordiase.    Obviously,  by  tak- 
ing ^e  purchase  money  paid  by  B.  for  the 
shares,   they  do   not  adopt  the  ftaod  by 
which  he  was  led  into  the  contract,  and,  if 
the  shares  turn  out- to  be  worthless,  he  can- 
not have  a  rescission.    He  was  led  Into  It 
by  a  fraud,  but  It  was  a  fraud  of  a  third 
person,  wboUy  collateral  to  the  contract,  and 
one  which  can  In  no  way  aCTect  their  right 
to  hold  him  to  his  bargain.    HTs  rancdy  is 
an  action  of  deceit  against  A."    It  results 
that  we  cannot  sustain  the  contentlou  atwve 
stated,  that,  as  a  matter  of  law,  the  acts 
and  representations  of  Hunter  and  Miss  Lot- 
tie Oruger  are  diargeable  to  the  bank.  Then, 
since  It  bas  not  be^  found  as  a  fac^  and 
cannot  be  held  as  a  matter  of  la.y<r,  that  they 
were  agents  of  the  bank,  we  must  answer 
the  question  upon  the  group  of  facts  stated 
therein.    We  cannot  say  liiat  these  facts 
render  the  note  void,  since  It  does  not  ap- 
pear therefrom  that  the  bank  was  a  party 
to,  or  had  knowledge  of,  the  Illegal  purpose 
at  the  time  It  aoc^ted  the  note,  whereby 
their  tight  to  proceed  against  P.  B.  Cruger 
was  postponed  six  months.   We  do  not  un- 
derstand a  contrary  nrie  to  have  been  an- 
nounced in  Manufacturing  Co.  v.  Au^ey. 
144  Pa.  St.  80H^  22  Ati.  667,  though,  upon  a 
casual  reading,  It  would  seem  so.    Tliere  H. 
0.  Landls  was  alleged  to  have  been  the 
agent  and  the  court  hdd  that  **for  the  pur- 
pose of  obtaining  the  notes  Landis  most  cer- 
tainly acted  as  the  r^resoitatlve  et  fbf 
plaintiff^  and  they  conduslvely  accepted  the 

Digitized  by  Google 


Tex.) 


W£U)£K  T. 


LAlfBEBT. 


281 


fnilts  of  bla  act."  This  fact  bavinff  baen 
established,  plaintifts,  of  course,  could  not 
hold  the  notes,  and  avoid  re^oualblUty  for 
tlie  fraud  by  wblcb  their  agent  obtained 
tbem.  If  the  court  had  not  found  such  mgeo' 
cy  to  bare  been  established  by  tbe  evldeacft. 
It  would  have  bad  the  question  before  as 
here.  If,  however,  we  are  not  correct  in 
our  analysis  of  this  case,  and  if  it  really 
holds  that  plaintiffs  simply,  by  accepting 
and  seeking  to  collect  tbe  notes  procured  by 
tbe  fraud  of  Landls,  acting  not  for  them,  but 
for  himself,  and  pwpetrated  fn  order  to  In- 
duce his  uncle  to  sign,  are  to  be  held  re* 
^onsible  for  sueta  fraud,  we  are  not  pre- 
pared to  follow  It. 

If  it  be  fonnd  as  a  fact,  under  tlie  princi- 
ples above  stated,  that  Hunter  and  Miss  Lot- 
tie Gruger  were  agents  of  the  bank,  then  we 
think  the  second  question  should  be  answer- 
ed In  the  affirmative.  Tbe  representation 
that  tbe  note  would  be  paid  by  sale  of  the 
homestead  when  tbey  knew  it  had  been  con- 
sumed was  of  Itself  sofflcient  Tbe  fact  that 
it  was  not  available  hiereaffed  the  probabil- 
ity of  the  surety  being  compelled  to  pay.  It 
was  the  only  source  from  which  the  parties 
claimed  that  the  insolvent,  P.  B.  Oni(er, 
could  pay,  and  save  the  sorety. 

We  are  In  doubt  as  to  the  meaning  of  tlift 
third  question.  Tbe  mere  fact  that  Miss 
Fannie  Cruger  thought  thst  the  note  was  to 
be  used  for  an  unlawful  purpose  would  not 
preclude  her  from  defending  on  aeeonnt  of 
Its  illegality,  for  It  Is  well  settled  that  either 
party  to  an  executory  contract  can  show  Its 
Ul^ailty  to  defeat  or  cancel  same.  Beer 
V.  Landman,  88  Tex.  450,  81  S.  W.  805; 
wards  Go.  v.  JonnlngSy  8S  Tex.  618,  aS  S. 
W.  1053;  Reed  v.  Brewer  (Tex.  Sup.)  37  8. 
W.  -US.  The  fact  that  ibe  bank  did  not  In- 
tend to  BO  use  It  would  not  affect  her  de- 
fense if  it  should  be  found  that  Hunter  and 
Miss  Lottie  Gruger  were  its  agents;  for  If 
they,  acting  for  tbe  bank,  so  agreed  with 
her,  then  the  unlawful  agreement  became  a 
part  of  the  consideration  upon  which  she 
signed,  and  their  principal,  tbe  bank,  would 
not  be  beard  to  destroy  such  consideration, 
and  thereby  legalize  the  note,  by  showing  a 
secret  purpose  on  tlie  part  of  Itself  and  its 
agents  not  to  so  use  it.  If,  however,  such 
persons  be  not  held  to  be  agents  of  the 
bank,  then  such  defense  woold  not  avail 
ber.  because  tbe  bank  would  not  then  be 
shown  to  have  been  a  party  to  the  Illegal 
agreement,  or  to  have  had  notice  thereof  pri- 
or to  Ita  acceptance  of  tba  nota 


WBLDER  et  al.  v.  LAMBERT  et  aL 

(Supreme  Court  of  Texas.   Feb.  7,  1898.) 

Contracts  —  Propbktt  —  Husbahd  ahd  Wivb— 
ComnwrrT  Ebtatb— What  Cossti- 

TUTBS— STALB  DcHAND. 

LA  concssskm  nude  to  parties  by  the  gov- 
nmment,  1^  which,  in  consideration  of  tbeir 


sttpolatins  to  Introduce  colonistB  intn  tte  state, 
they  were  fprea  the  right  to  a  premium  in  lands, 
to  be  selected  and  ^nnted  to  them  npon  their 
complisnee  vi&  the  agreement,  has  all  the  de- 
ments of  a  contract,  ithether  the  rights  so  ac- 
quired were  alienable  ax  not 

2.  Under  tbe  Spanish  law,  a  fixed  contract 
rieht,  which  entftfes  parties  to  aeqnire  bmd.  Is 
I»xiperty, 

3.  All  prtver^  held  by  eltber  a  husband  or  a 
wife  before  marriage  remains  the  separate  prop- 
erty of  such  consort,  under  the  Spanish  law; 
and  the  status  of  the  property  is  to  be  deter- 
mined by  the  origin  of  Hie  title  to  tbe  property, 
and  not  by  tbe  acgniaition  of  the  fioal  title. 

4.  An  cmpresario  made  a  contract  with  the 
state  of  Coanuila  and  Texas,  In  1828,  to  colonize 
lands,  in  consideration  that  he  shonld  receive  a 
certain  amount  of  land  aa  a  preminm.  He  per- 
formed bis  nart  of  the  contract,  and  in  1834  the 
premium  lands  were  set  apart  for  his  use.  In 
18S2,  he  was  married.  Colonists  were  intro- 
duced both  before  and  after  the  marriage.  BM 
that,  since  ft  appeared  that  the  origin  of  the 
title  to  the  property  preceded  the  marriage,  the 

aresnmption,  under  uie  Spanish  law  and  under 
le  statute,  that  it  was  community  pn^rty,  did 
not  nravalL 

5.  Where  heirs  of  the  wife  contend  tint  lands, 

which  were  of  the  separate  estnte  of  the  hus- 
band by  reason  of  a  contract  right  before  mar- 
riage, were  partly  acquired  and  improved  by 
the  commuQity  funds,  in  order  to  establish  a 
charge  on  them  for  reimbursement  of  such  funds 
the  burden  of  proving  that  tbe  funds  had  been  so 
ezpended  is  on  sncb  heirs. 

6.  Where  heirs  have  had  the  common  use  of 
property,  as  tenants  In  oommon,  for  60  years, 
sod  plaintlfb,  also  heirs  by  a  first  wife,  bare 
never  actually  asserted  any  right  to,  or  demand 
for,  a  relmt>mvenient  of  community  funds  ex- 
pended by  their  mother  In  the  acquisition  and 
improvement  of  the  said  propMty,  a  d«nand  for- 
partitlon  on  such  basis  cannot  be  defeated  on  ac- 
coant  of  Its  being  stale. 

Certified  questions  from  court  of  civil  ap- 
peals of  First  supreme  Jndidal  district 

Action  by  Dolores  WcAder  and  others 
against  Patrick  Lambert,  administrator,  and 
others,  for  a  partition  of  lands.  A  judgment 
sustaining  a  demurrer  tb  tbe  plea  was  af- 
firmed In  13ie  court  of  dvn  appeals,  wbleh 
certified  questions  to  tbe  supreme  court. 

Saml.  B.  Dabney,  for  appellants.  Proetors- 
and  Glass,  Callendef  St  Carsnsr,  for  aKiellees. 

G,AINES,  C.  J.  In  this  case  certain  qnes- 
Uons  have  been  certified  by  tbe  court  of  ctvll' 
appeals  for  tbe  First  supreme  Judicial  dis- 
trict for  our  decision.  The.  statement  and' 
queetiona  are  as  follows: 

"Tbe  appellants,  Dolores  Welder  and  oth- 
ers, brought  the  suit  against  tbe  appellees. 
F^t  Lambert  and  others,  in  form  for  tlie- 
partltion  of  a  part  of  4%  leagues  of  land  sit- 
uated In  Refugio  county,  on  the  west  side 
of  tbe  San  Antonio  river,  granted  to  the  em- 
preearios,  James  Power  and  James  Hewlt- 
son,  as  premium  lands,  for  tbe  introduction- 
of  colonists,  under  a  contract  with  the  state 
of  Coahulla  and  Texas.  There  Ind  been  a 
partition  of  the  Interests  of  Power  and  Hew- 
itson,  and  the  4^  leagues  above  mentioned 
were  set  apart  to  Power.  The  contract  tot- 
colonization  was  made  June  11,  1828.  Tbe 
grant  of  the  4%  leagues  was  nmde  October- 
12,  18S4,  and  tbe  other  premium  lands  were- 
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granted  Id  December,  1834.  Power  wna 
twice  married.  In  July,  1832,  be  married 
Dolorea  de  la  Portllla.  By  this  marriage 
there  were  two  children,— the  appellant  Do- 
lorea Welder  and  a  son,  James  Power,  who 
^va8  the  father  of  the  other  appellants.  The 
nppellanta  are  the  only  heirs  of  Dolorea,  the 
tirst  wife.  She  died  in  1836.  Afterwards 
James  Power  married  Tomasa  de  la  Portllla, 
a  siKtcr  of  the  Qrst  wife,  who  bore  him  five 
chUdi-en,  James  Power  died  in  1852,  and 
Tomasa,  his  second  wife,  died  in  18^.  The 
appellees  represent  the  entire  Interest  of  the 
five  children  by  the  second  marriage.  Ap- 
pellants contend  that  the  land  was  the  com- 
munity property  of  James  Power  and  his 
first  wife,  Dolores,  and  that  they  are  enti- 
tled to  one-half  thereof  In  the  right  of  their 
mother,  and  to  two-sevenths  of  the  remain- 
ing one-half  in  their  right  as  heirs  of  James 
Power,  while  appellees  ctmtend  that  the  land 
was  the  separate  property  of  James  Power, 
nnd  that  the  appellants  are  only  entitled  to 
two-serenths  of  the  whole.  The  contract  of 
Power  and  Hewitson  with  the  state  ^f  Coa- 
huila  and  Texas  was  for  a  colony  within  the 
littoral  leagues,  and  received  the  approba- 
tion of  the  supreme  government  Article  1 
refers  to  the  approbation  of  the  supreme 
government,  and  states  that  the  government 
admits  the  project,  so  far  as  conformable  to 
the  law  of  April  24,  1824.  It  defines  the 
limits  of  the  colony,  which  was  afterwards, 
on  March  13,  1829,  augmented,  and  the  col- 
ony was  established  In  the  augmentation 
limits.  The  remaining  articles  of  the  con- 
tract are  as  follows:  'Art  2.  In  view  of  the 
described  territory,  the  empress  rioa  remain 
obligated  to  introdnce  and  settle,  on  their 
own  account,  two  hundred,  Instead  of  four 
hundred,  families,  which  they  offered;  It  be- 
iug  an  express  condition  ttiat  one-half  of 
this  contract  shall  be  Mexican  families,  and 
the  rest  alien  families,  from  Ireland.  Art  3. 
All  possessions,  with  corresponding  titles, 
foond  within  the  territory  described  In  ar- 
ric'ic  1,  shall  be  respected  by  the  colonists  of 
this  contract;  the  empresarios  being  char- 
ged with  compliance  with  this  obligation. 
Art.  4.  Whenever  any  land  may  be  required, 
as  useful  and  advantageous,  owing  to  its 
locality  and  circumstances,  for  the  construc- 
tion of  some  fortress,  wharf,  or  store,  for 
the  defense  of  the  port  or  establishment  of 
public  administration,  the  empresarios  shall 
have  no  right  to  prevent  the  occupation  of 
any  land  or  Interesting  point  that  It  may  be 
advantageous  to  take  for  any  of  the  Indi- 
cated objects,  or  any  other  not  herein  ex- 
pressed. Art.  5.  In  conformity  to  the  law  of 
March  24, 1825,  the  empresarios  remain  obli- 
gated to  Introduce  and  settle  the  two  hun- 
dred families  mentioned  In  article  2  within 
the  term  of  six  years,  counted  from  this  day, 
on  penalty  of  forfeiting  the  rights  and  do- 
nations granted  them  by  the  same  law.  Art. 
0.  The  famlUeB,  besides  being  Catholic,  as 
the  law  requires^  must  be  of  good  character; 


etftabllsblng  these  quaiiflcatlons  with  certifi- 
cates by  the  authorities  of  the  country 
whence  they  came.    Art  7.  It  Is  an  obliga- 
tion of  the  empresarios  not  to  Introduce  Dor 
permit  within  their  colony  criminals,  va- 
grants, or  men  of  bad  conduct    They  shall 
cause  all  persons  in  such  circumstances  to 
leave  their  territory,  and  In  case  of  resist- 
ance the  armed  force  must  be  resorted  to. 
;  Art  8.  To  this  end,  whenever  there  shaQ  be 
I  a  sufficient  number  of  men  the  national  civic 
i  militia  shall  I>e  organized,  in  full  compliance 
,  with  the  law.    Art  9.  Whenever  they  shall 
I  have  introduced  at  least  one  hundred  fami- 
I  lies,  they  shall  notify  the  government,  in 
I  order  that  It  may  send  a  commissioner  to 
give  to  the  colonists  possession  of  their 
lands,  and  to  establish  towns  In  conformity 
to  the  law  and  to  the  instructions  which  he 
shall  receive.    Art.  10.  After  the  particular 
application  of  lands  to  colonists,  and  of  pre- 
miums to  the  empresarios,  shall  have  been 
made,  the  government  alone  shall  have  the 
1  power  to  dispose  of  the  lands  remaining  va- 
!  cant    Art.  11.  Official  communications  with 
i  the  government  or  authorities  In  the  state, 
and  all  public  Instruments  and  deeds,  must 
be  written  in  the  Castlllan  language.  Art. 
12.  In  all  other  cases  not  expressed  In  the 
articles  of  the  present  contract  the  empresa- 
rios shall  subject  themselves  to  the  general 
constitution  and  laws,  and  to  the  particular 
constltntion  and  laws  of  the  state.    And  his 
excellency  the  governor,  and  the  attorney,  tn 
the  name  of  the  empresarios,  having  agreeil 
to  every  one  of  the  articles  of  the  present 
covenant  obligated  themselves  reciprocally 
to  punctual  compliance  herewith  before  me. 
the  secretary  of  state,  and  signed  hereto  for 
perpetuation.    And,  the  original  proceedings 
remaining  archived,  a  testlmonlo  of  the 
whole  proceedings  was  ordered  to  be  deliv- 
ered in  duplicates  to  the  party  Interested, 
for  bis  protection.    Leona  Vlcarlo.  June 
nth,  1828.  Jose  Maria  VIesca.  Victor  Blan- 
co.   Juan  Antonio  Padlllo,  Secretary.  This 
is  a  copy.   Santiago  del  Valle,  Sec.' 
"Dolores  de  la  Portllla  had  no  separate 
^  means  when  she  married  Power,  and  did 
not  receive  anything  from  any  source  after 
her  marriage.    The  evidence  shows  that  col- 
onists were  introduced  both  before  and  after 
the  marriage;  but  it  Is  uncertain  how  many 
were  Introduced  before,  and  how  many  were 
introduced  after.    If  the  respective  Interests 
in  the  land  are  to  be  established  by  proof 
^  as  to  what  proportion  of  the  consideration 
i  for  the  grant  was  of  the  separate  estate  of 
j  Power,  and  what  of  the  community  estate 
of  himself  and  his  wife  Dolores,  the  party 
I  having  the  burden  of  proof  win  be  at  great 
disadvantage,  on  account  of  the  uncertainty 
'  of  the  evidence. 

!  "Appellees  pleaded  stale  demand  against 
the  right  of  appellants  to  maintain  their  suit 
I  The  plea  Is  substantially  as  follows:  It  al- 
j  leged  that  plalntUfi  claimed  the  land  In  eon- 
I  troversy  was  commnnlty  propperty  of  James 
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rower  and  Dolores  de  la  PortlUa.  and  that 
tbey  inherited  from  said  Dolores  lier  com- 
inunitr  Interest,  and  then  further  stated  that 
the  grant  to  James  Power  and  James  Hewit- 
son  of  four  and  one-half  leagues,  embracing 
ibe  land  In  controversy,  and  of  fire  leagues 
in  which  Power  relinquished  his  Interest  for 
thac  of  HewItsoD  in  sold  four  and  one-half 
leagues  grant,  were  both  made  to  James  Pow- 
er'and  James  Hewitson  as  grantees,  and  in- 
vested them  with  the  legal  title,  and  the  rec- 
ord and  apparent  title,  thereto,  and  in  no  man- 
ner disclose  any  trust  or  interest  In  favor  of 
said  Dolores;  that  said  Dolores,  wife  of 
James  Power,  died  Intestate  In  about  1836, 
and  prior  to  1840,  leaving  surviving,  as  her 
heirs  at  law,  the  plaintiff  Dolores  Welder  and 
a  son.  James  Power.  Jr.;  that  the  plaintiff 
Dolores  Welder  was  bom  In  1835,  married  in 
1850.  and  her  husband  died  In  1876,  and  that 
continuously  thereafter  she  had  been  a  feme 
sole;  that  said  son,  James  Power,  Jr.,  was 
bom  In  1833,  and  consequently  became  of 
age  In  1854,  and  died  Intestate  In  1886,  lear- 
Ing  aa  heirs  at  law  the  other  plalntUTs,  BJary 
P.  Swift,  Agnes  E.  Sh^ley,  and  Jamea  Pow- 
er; tMt  neither  Dolores  Welder  nor  James 
Power  were  at  any  time  subject  to  any  other 
disability  than  those  named:  that  from  the 
time  of  the  accrual  of  such  right.  If  any,  until 
the  tautitntlon  on  August  18.  1^,  of  this 
sai^  neither  said  James  Power,  Jr.,  nor  plaln- 
tlffs,  ever  actively  asserted  any  claim  to  any 
community  interest  of  Dolores  Power;  that 
defendants  claimed  title  to  Interests  therein 
as  though  it  were  squtrate  estate  of  James 
Power,  and  as  doTlsees  and  purchasers  from 
deriaeea  imder  his  will;  that,  while  the  land 
In  eontroTersy  has  been  used  by  all  parties 
to  the  suit,  yet  audi  use  was  entirely  con- 
sistent with  ttie  interests  aa  defendants  assert 
them,  and  biconiriateut  with  plaintiffs'  claims, 
and  tliat  the  right  to  the  use  and  enjoyment 
therefor  has  been  reoognlBed  and  respected 
by  all  parties  to  this  suit,  and  their  predeces- 
sors In  estate,  to  be  as  defendants  contend,  and 
the  burdens  Incident  to  the  ownership  hare 
been  borne  in  the  same  proportiona;  that  none 
of  the  defendants  ever  sanctioned,  recognized, 
or  respected  any  such  claim  as  now  asserted 
to  a  community  interest  under  Dolores  Pow- 
er; that.  If  any  such  Interest  ever  existed,  the 
d^ay  by  pbUntlffs  to  institute  this  suit  has  re- 
sulted In  the  loss  of  evidence  which  would 
establlah  Its  amount;  and  that  the*  evidence 
probaUy  once  obtalnaUe  to  establish  that 
there  was  no  such  Interest  can  no  Imiger  be 
obtained.  Accordingly  dtfendants  contend 
that  plaintiffs*  demand  waa  stale.  To  this 
idea  tlie  appellants  demurred  aa  follows: 
'And,  further,  that  said  plea,  In  so  far  as  it 
attempts  to  set  up  a  use  of  said  lands  by  the 
parties  plaintiff  and  defendant  Inconsistent 
with  plaintiffs'  demands,  and  inconsistent 
Willi  the  alleged  dalm  of  defendants.  Is  in- 
snfDcIent.  In  Oiat  It  does  not  set  up  any  facts 
«a  to  Bucb  user  aa  would  tend  to  show  such, 
an^  further,  because,  bt  so  far  as  by  the  al- 


legations of  said  plea  an  equitable  estoppel  Is 
attempted  to  be  set  up,  it  I3  insufficient,  In 
that  It  does  not  allege  any  facts  constituting 
such  estoppel,  nor  does  It  allege  that  any  act 
of  the  plalulifTri  was  to  the  injury  of  the 
rights  of  defendauLs,  or  that  by  Huch  act  or 
&cis  they  were  led  by  plalutlffs  Into  a  false 
position  as  to  their  rights,  or  that  they  were 
thereby  in  any  manner  misled  by  any  such  act 
or  acts,  or  were  Induced  to  act  thereon  to 
their  Injury.  And,  further,  In  so  far  as  this 
said  plea  undertakes  to  set  up  a  plea  of  stale 
demand,  same  is  Insufficient,  in  chat  It  at- 
tempts to  set  up  a  plea  not  applicable  to  the 
case  made  by  the  pleadings.'  The  demurrer 
was  sustained,  because  the  court  was  of  the 
opinion  that  there  was  no  such  defense  as 
stale  demand.  There  Is  a  cross  asslgnmait  of 
error  upon  this  ruling  of  the  court. 

"Upon  the  foregoing  statement,  Ihe  opin- 
ion of  the  supreme  court  Is  requested  upon 
the  following  questions:  (1)  Did  the  fact  that 
the  grant  to  the  land  in  controversy  was 
made  after  the  marriage  of  James  Power  and 
Dolores  de  ta  ForiUIa  create  the  presumption 
that  the  land  was  the  community  property 
of  the  said  James  Power  and  his  said  wife 
Dolores?  ^  Upon  an  Issue  of  fact  as  to 
how  much  of  the  ctmslderation  for  the  grant 
was  of  the  separate  estate  of  Power,  and  , 
how  much  was  of  the  community  estate  of 
'  himself  and  fals  wife^  on  which  party  should 
the  burden  of  proof  rest?  (8)  What  efforts  , 
or  expradltures  of  Power  tiiould  be  esti- 
mated in  determining  the  extent  of  the  sep- 
arate and  community  interests  In  the  land? 
Should  his  expenditures  and  labors  In  obtain- 
ing the  contract  be  taken  Into  the  estimation? 
(4)  What  was  the  dutracter  of  the  title  In- 
herited by  the  appellants  from  their  mother? 
Was  It  legal  or  equitable?  (5)  Does  the  doc- 
trine of  stale  demand  apply  to  the  appellante* 
cause  of  action?  (6)  Should  the  demurrer  of 
iVPeUees  setting  up  stale  demand  against  the 
appellants'  cause  of  action  have  been  aus- 
talnedr 

Prelimlnsiy  to  answering  the  questions  ca-  1 
tided,  we  deem  It  expedient  to  determine  what  > 
the  respective  interests  of  Power  and  his  first  < 
wife  were  In  the  lands  at  the  time  the  final  ti- 
tle vas  extended.  The  Spanish  law  being  at 
that  time  In  force,  the  result  of  tiie  Inquiry 
must  depend  upon  the  principles  ot  that  as- 
tern of  Jorisprndence.  There  are  decisions  of 
this  court  which  bear  upon  the  question,  but 
there  are  none,  that  we  have  found,  in  which 
the  precise  point  has  been  considered.  The 
Spanish  authors,  having  no  precedents  to  guide 
them,  are  necessarily  confined  to  the  «iuncla- 
tion  of  general  prindpleB,  which  fall  short  <a 
declaring  the  law  as  to  the  spedfic  question 
before  as.  We  are  of  the  (^Initm  that  the 
concesalon  made  to  Power  and  Hewitson  under 
the  law  of  Coaholla  and  Texas  of  Bfarch  24, 
18%,  by  which,  in  consideration  of  tlieb:  stip- 
ulating to  introduce  into  tlie  state  a  certain 
nnmbei^of  families,  they  were  given  the  rl^t 
to  a  premium  In  lands,  to  be  selected  and 
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granted  to  them  npoa  tbelr  corapUance  with  the 
agreement,  lias  an  the  elements  of  a  oontnct; 
and  It  seems  to  as  that  It  Is  a  matter  of  do 
moment  whether  the  right  so  acquired  was 
alienable  or  not.  It  was  a  fixed  contract  right, 
which  entitled  them  to  a^ufre  the  lands  1^  a 
Mmpllance  with  Ita  conditions,  and,  aa  we 
think,  WKS  property,  under  the  Siianlsh  law. 
Gscrlche,  In  his  DicUonoiy,  treats  of  the  re- 
speetlTe  rights  of  the  biistand  and  wife  In  the 
property  held  by  them  under  the  worda  **Blenea 
Ganandales,"  and  he  there  says:  "Among  'las 
Wenes  ganaDclales*  are  not  considered  (1)  those 
which  the  consorts  bad  at  the  time  of  cob- 
tractfng  the  marriage.  •  •  Skscrh^e,  Die. 
Leg.  p.  S67.  In  defining  the  meaning  of  the 
word  '  blenes,"  he  uses  this  language:  "tJnder 
the  word  'blenes*  are  Indnded,  also,  'las  a«- 
clones,*  of  whatever  kind  they  may  be.  'Acqne 
bonis  adnumerator  quod  est  In  actlonllHis,  petl- 
tlonlbus,  persecutlonnnn.' "  Id.  p.  362.  The 
first  class  of  "accionea"  defined  Ijj  Die  antbor 
dted  are  shares  In  a  partnership  or  Incorporat- 
ed company.  Id.  p.  48.  Then,  again,  under  a 
separate  head,  he  defines  the  word  "acclon"  as 
follows:  "The  right  to  demand  anything,  and 
the  method  of  Judicial  procedm«  which  we  bare 
for  the  recoTcry  of  that  which  Is  ours,  or  which 
another  owes  us.  *  *  *  'La  acclon,'  meant 
In  the  first  sense  (that  Is,  rach  as  a  right  whtdi 
belongs  to  na  to  demand  anything)  may  be  con- 
sidered movable  or  Immovable  (that  Is,  per- 
sonal or  real),  by  reason  of  Ita  object,  although 
It  may  be  neither  the  one  nor  the  other  In  Its 
nature."*  Id.  p.  49.  The  result  is  that  an 
dioses  to  actkiD  owned  by  either  of  the  con- 
sorts befbre  marriage  remain  the  separate  prop- 
erty of  such  consort.  If  contracts  be  property, 
and  if  all  property  held  by  either  the  husband 
or  wl0e  at  the  time  of  the  marriage  be  the  sep- 
arate property  of  tlie  consort  who  held  It,  It 
follows  tluit  the  right  of  acquisition  secured  to 
Power  the  contract  of  hlmsdf  and  Hewlt- 
son  with  the  state  of  CoahnOa  and  Teus  ra- 
malned  his  separate  property  npon  his  mar- 
riage, and  did  not  fall  Into  tiie  comimmlty. 
But  this  comes  tbort  of  settling  tbe  point  nn- 
der  consideration.  Ite  inquiry  still  remains, 
Is  the  status  of  the  property  to  be  determined 
by  the  acquisition  of  the  final  title  or  by  the 
•origin  of  the  title?  Upon  this  point  we  haTe 
fonnd  no  direct  expression  In  the  sntiiorltleB 
upon  tbe  Spanish  law.  But  hi  Loifislans, 
where  tbe  community  «yscem  iHrevftlls,  the  ques- 
tion has  bem  'set  at  rest  by  r^eated  dedsfons 
of  the  supreme  conrt  of  tbat  state.  In  the 
case  of  Barbet  t.  liingltris,  S  Jm.  Asm.  212,  tbe 
bnsbnnd  at  the  time  of  his  marriage  was  poe- 
Bc^sed  of  a  tract  of  bind  fronting  on  Bayon 
Flacqncmlne.  By  a  statute  of  the  congress  of 
tbe  tfnltcd  States,  the  owner  of  land  in  Louisi- 
ana fronting  on  any  water  course  was  ffiven  a 
preference  right  to  porchase  the  vacant  lands 
lying  adjacent  to,  and  in  rear  o^  his  idanta- 
tlon;  and  npon  his  death  tbe  question  arose 
whether  tbe  land  so  purchased  was  his  sepa- 
rate peopecty,  or  belonged  to  the  community  <tf 
bimself  and  wife   It  was  held  to  be  of  Us 


sciMrato  estate.  After  quoting  Potbler,  to  Ibe 
effect  that  tbe  taidiTtdnal  aoqulsHkms  of  the 
spouses  are  oo  mm  unity  property  only  when  the- 
title  or  <'niise  of  the  acquMtlon  has  not  pre- 
ceded tlie  marriage,  tbe  court,  hi  thdr  opinion, 
proceed  to  say:  "He  [Pothler]  glrea  numer- 
ous examples  In  Illustration  of  this  mte.  A 
person,  says  he*  irtio  died  before  my  marriage, 
has  left  me,  by  will,  an  estate,  qpon  a  condi- 
tion which  is  not  aocompilahed  nntll  after  my 
marriage.  Tbe  estate  Is  my  separate  proper^, 
because  tbe  wtU  Is  ny  title,  and  it  preceded 
the  marriage.  Bo,  where  I  have  twuglit  so 
estate,  before  marriage,  at  a  sum  below  tbe 
half  of  Its  Just  vatoei  and  after  marriage  I  give 
validity  to  the  sale  by  paying  my  vendtn  the 
resldBe  of  the  Jost  price,  the  estate  Is  my  sep- 
arate pn^ierty."  Agabi,  after  qncting  from 
Pothlar  to  the  effect  tbat  If  a  parent  die  after 
having  Bold  property  with  the  right  of  re- 
demption, and  tbe  beh-  redeem  It  with  com- 
munity funds.  It  becomefi  his  separate  laop- 
erty,  altbough  be  did  not  Inherit  tbe  property, 
but  merely  a  right  of  redemption,  ttie  conn 
say:  "The  doctrine  Is  a  deductlen  from  tbe 
maxim,  Is  qui  actionem  habet,  Ipaam  ram 
hat>ere  rldetnr.'  Now,  although  the  IBustn- 
tlons  we  bave  cited  an  not  Identical  wttb  tbe 
one  at  bar,  they  presort  a  veiy  strong  analosy. 
It  is  true  that  the  land  was  not  purchased  from 
tbe  United  States  until  after  lianglots'  mar- 
riage. But  tbe  'eanse'  of  the  acquisitions  may 
be  nilrly  considered  as  having  preceded  the 
marriage.  It  was  because  he  was  the  owner  of 
the  front  land  <an  ownership  acquired  long  be- 
fore), that,  under  tbe  lUxral  leglslatlan  of  c«n- 
gress,  he  was  allowed  a  prefwenoe  to  enter 
(and  tbat,  too,  at  a  low  ^oe)  epeclftc  landa, 
wblch  may  pertiaps  have  been  worth  much 
more.**  The  same  ruling  was  made  in  tbe 
case  of  Succession  of  MiHvan.  12  La.  Ann.  153. 
in  which  the  court  sny:  "Bat  we  conakler  tbe 
dedalon  in  tbe  ease  of  BarbcC  v.  Langlols,  6 
La.  Ann.  212,  as  decisive  of  tbls  question. 
Tbe  only  right  to  wblch  the  cunmnnlty  Is  en- 
titled Is  that  of  clalmtog  the  relmbnnemeat  of 
the  snni  paid  on  account  of  tbe  wtry  of  tbe 
double  concession,  If  such  payment  has  been 
made  ont  of  the  ftmds  of  tbe  oonununlty." 
Tbe  principle  was  also  embraced  In  tbe  lato- 
otse  of  In  te  Moseman's  Estate,  retorted  In  38 
La.  Ann.  219,  and  tbe  prerlaus  rulings  of  tbe 
eonrt  w««  foDowed.  In  tbat  case  tbe  hortMuid. 
a  short  while  before  his  marriage,  had  taken 
ont  a  policy  of  tanurance  on  his  own  life,  pay- 
able "to  bis  executors,  admtnlrtnton;  or  as- 
slgna.**  After  Ms  marriage  tbe  premhinis  were 
paid  from  community  funds.  After  his  death, 
upon  sGitlement  of  his  estate  tbe  qntMIon  was 
agitated  whether  tbe  money  paid  br  ^  imm- 
ance  company  upon  the  policy  belonged  to  tbe 
community;  and  It  was  held  tbat  It  was  jmp- 
oty  of  his  separate  estate,  bat  tbat  tt  waa  ebar- 
geable,  in  favor  of  the  conunnnlty,  with  die 
premiums  which  had  been  paid  with  commu- 
nity funds.  The  court  tn  that  case  say:  **l!bie 
contract  creates  certatai  rights  ai^  obUgattoai, 
vrtilcb  Mptlog  into  existence  tbe  BMHoent  It  Is 
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farmed.  Thn,  at  the  date  <tf  Qie  polidea  Bfon- 
man  acquired  for  himself  the  right  to  recetre 
«t  Ua  deatb,  tbniu^  Ua  execntoia,  admlnia- 
tmtom,  or  uaigaa,  the  sums  it^mlated  to  be 
paM,  stibjeet  to  the  cwdUJoD  of  compliance 
with  blB  own  eogagemmta  to  pay  tba  premiums 
■Bfl  they  fell  doe.  This  condition,  baving  been 
compiled  wltb,  'lias  a  letroq^ectlTe  effect  to 
the  day  tbat  the  engagement  was  contracted.' 
Bev.  ClT.  Code,  art.  2041.  The  character  of 
the  intent  and  of  tin  ownerablp  tbereof  takes 
Ks  Impresa  from  the  date  of  the  ocmtBust" 
The  quotation  In  tlie  opinion  Is  tnm  the  Civil 
-Code  of  Louisiana.  Bat  the  same  rule  seems 
to  ivewll  nndor  the  Danish  law.  Stduddt 
sajs:  "When  the  oondltlon  Is  acoompUataed. 
It  Mfon  badE  to  aw  time  of  the  nuklnr  of  the 
•ioitTBct,  and  it  is  eonaldmid  as  made  at  tbat 
time;  hot,  if  the  ccoailtlon  be  not  duly  accom- 
Irtlshed.  it  la  considered  as  aerer  madb" 
Sehmldt,  fipanlsb  Iaw,  art.  S12.  Bee,  also, 
BKrloh^  under  the  words  "Obligadon  Oondl- 
doaal,'*  to  the  aame  effect 

Onr  own  deeistona  an  In  harmony  with 
the  pcinclples  announced  in  the  cases  re- 
ferred to,  ^thoui^  aa  we  baTe  said,  the 
iweciae  point  seems  not  to  have  been  deter- 
mined. In  MlUa  T.  Brown,  60  Tex.  2H,  6  S. 
W.  61%  a  widow,  the  head  <^  a  family,  waa 
entitled  to  acqolre  a  homestead  by  settllns 
upon  the  public  domain,  causing  a  survey  to 
be  made  of  the  land,  and  by  a  oontianed  resi- 
dence thencm  with  an  tanproTcment  of  the 
same.  While  still  a  widow,  she  made  appilca- 
tipn  for  the  land,  and  paid  the  anrveying 
fees.  Thereafter,  9b»  married,  and  moTcd 
with  IMT  husband  upon  the  property.  The 
conditions  of  the  law  were  compiled  with, 
and.  abe  havlnff  died,  a  patent  Issued  to  her 
helra.  The  question  came  up  In  a  suit  t»e- 
Cween  the  heirs  and  a  purchaser  holding  war 
der  the  boshand.  It  was  held  tliat  the  land 
was  community,  and  not  separate^  property, 
and  ttiat  the  heirs  were  entitled  to  recover 
only  one-half,  and  the  surveying  fees  paid 
by  her  mother.  The  court,  speaking  through 
-Chief  Justice  Willie,  say:  "To  ascertain, 
thmfore,  the  status  of  the  prop^y  In  con- 
txorenj,  we  mnat  find  out  by  whom  the 
first  BCtn^  settlement  upon  It  was.  made,  of 
what  the  family  consisted  who  first  occu- 
pied the  land,  and  In  whose  beliaU  an  appU- 
cMUm  could  thereafter  be  made  for  a  home- 
stead pie«mptkm.  The  evidence  upon  that 
point  Is  dear  and  nndlsputed.  The  settle- 
mmt  waa  nude  by  Yarborough  and  hia  wife, 
forsMTly  ICary  Roberts,  and  ber  children  by 
a  former  marriage.  Thla  Initial  and  abso- 
lately  essentlai  step  waa  the  Joint  enter- 
prise of  husband  and  wife.  The  occupation 
waa  contlaoed  by  Uiem  Jointly  so  long  as 
the  wife  lived,  and  by  the  hnsband  till  the 
title  matured.  Considered  in  reference  to 
this  state  of  facts  alone,  there  cannot  'ue  a 
shadow  of  a  doubt  that  the  husband  had  the 
same  interest  in  the  land  as  that  held  1^ 
the  wife  or  her  helra,  and  that  it  was  com- 
munis estate.   We  are  of  opinion  that  the 


fkcts  that  Taxborowh'a  wife  had,  before 
marriage,  filed  a  pre-emption  claim  to  the 
land,  and  paid  the  survej^ng  fees  out  of  her 
own  money,  do  not  affect  the  right  of  her 
husband  to  a  community  Interest  in  the 
homestead  pre-emptlmi.  The  law,  as  we 
have  seen,  does  not  contemplate  that  a  sur- 
vey shall  be  made  on  an  apjtUca^n  therefor 
filed  until  the  prfr-emptors  have  actually  set- 
tied  upon  the  land.  Such  acts  must  neces- 
sarily Inure  to  the  benefit  of  tte  family  who 
make  the  first  settlement,  and  no  stops  taken 
previous  to  that  time,  by  any  member  there- 
of, for  the  benefit  of  any  portion  of  the  fam- 
ily and  the  exclusion  of  the  remainder,  can 
defeat  the  object  at  the  law,  which  is  to  give 
to  actual  settlers  a  home  upon  land  previ- 
ously occupied  by  them."  In  Manchaca  t. 
field,  OS  Tex.  1S6,  the  husband  obtained  a 
conceasion  for  the  purchase  of  11  le^ues  of 
land,  to  be  selected  by  him  under  the  twenty- 
fourth  section  of  the  colonization  law  of 
Uarcb  21.  1829.  He  obtained  the  final  title 
to  10  leagues  under  the  concession  granted 
to  him,  bat  before  the  extension  of  that  title 
the  wife  died.  The  grant  was  bdd  to  be 
community  property.  In  that  case  the  court 
eay:-  "It  is  urged  by  the  defendanto  that,  al- 
thou^  the  oonoesslon  had  issued  In  the  life- 
time of  Mrs.  Sancbea,  no  step  had  been  tak- 
en to  apprt^ivlate  any  land  under  It;  that, 
before  the  grant  could  be  made  effectual  by 
the  Issuance  of  the  final  title,  It  was  neces- 
anry  to  obtain  the  consent  of  the  empresarlo 
to  locate  the  oonoesslon  within  his  colony; 
that  the  particular  land  must  have  been  se- 
lected, and  surveyed  and  classified  by  an 
autlioriaed  surveyor,  and  the  survey  and 
dassificatlon  approved  by  the  commissioner, 
and  tbat  the  fees  of  the  empresarlo  and 
other  colonial  officials,  and  the  amount  due 
the  gor^nment  for  the  land  according  to 
Its  daastficatlon,  must  haVe  been  paid  or  se- 
cured; and  that  the  mere  concession,  which 
was  nothing  more  than  a  license  to  pur- 
chase so  many  leaffues  of  the  public  domain, 
to  be  subsequently  selected,  and  at  a  prlra 
and  on  terms  to  be  subsequently  determined, 
ought  not  to  be  treated  as  property  in  being 
at  the  death  of  Mrs.  Sancbea,  so  as  to  en- 
title her  heirs  to  dalm  a  community  inter 
est  In  the  land  afterwards  granted  under  it. 
There  Is  much  force  in  the  argument,  and  it 
finds  an  apparent  sanction  In  Webb  v.  W^ebb 
15  Tex.  274,  Walters  v.  Jewctt,  28  Tex.  192. 
and  perhaps  other  declsioDs  of  thla  court; 
but  the  later  decisions  and  the  weight  ot 
aathority  seem  to  favor  the  proposition  of 
appellants,  that  the  concession,  Lavfug  a 
money  value,  and  being  the  subject  of  aaliv 
was  property.  In  which  Mrs.  fianches  bad  a 
community  interest,  which  descended  to  her 
helra  at  her  death,  and  which  attached  to 
the  grant  subsequently  extended  In  the 
name  of  her  husband.  Porter  v.  Chronlster, 
58  Tex.  54;  Wilkinson  v.  WUklnson.  20 
Tex.  241;  Yates  v.  Houston,  3  Tex.  433."  See. 
also,  Hodge  v.  Donald.  55  Tex.  S44.  AU  theae 
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cases  turned  upon  tbe  determination  of  the 
question  whether  or  not  the  iiarty  taking  the 
Initial  step  in  the  acquisition  of  the  proper^ 
was  at  the  time  married  or  single.  Nor  do 
we  regard  either  tbe  ruling  in  Webb  v. 
Webb,  16  Tex.  275,  or  that  In  Walters  v.  Jexr- 
ptt,  28  Tex.  192,  as  being  In  conflict  with 
these  Tlews.  In  the  former,  Judge  LIpsciHub. 
speaking  for  the  court,  says:  "The  question 
presented  by  this  statement  of  facts  Is,  was 
the  property  In  controversy  held  by  the  hns- 
band  and  vlfe.  at  the  time  of  her  death,  as 
community  property?  If  it  was,  there  la  no 
question  but  that  her  heirs  are  entitled  to 
the  one-half,  after  the  payment  of  the  com- 
munity debts.  The  statement  of  facts  shows 
concluslTely  that  the  title  to  tbe  land  waa 
not  obtained  until  after  the  dlsscrfutlon  of 
the  matrimonial  relations  by  the  death  of  the 
wife.  Does  It  show  that  anything  had  been 
done  before  this  dissolution,  girlug  a  right 
in  law  to  demand  the  title  that  subsequent- 
ly issued  to  tbe  husband,  on  which  an  equity 
could  be  raised  in  favor  of  tbe  heirs  of  the 
wife,  and  attach  to  the  land?  The  record 
of  the  statement  of  facts  shows  that  the 
land  had  been  selected  before  the  death  of 
the  wife,  but  does  not  show  In  what  way  It 
had  been  sriected,— whether  by  application 
to  the  commlsslono',  or  In  any  other  way. 
It  does  not  show  that  the  requisite  qualifl- 
ratlons  of  the  applicant  had  been  decided 
\ipon  by  the  commissioner,  or  that  anything 
had  been  done  that  was  essential  to  tbe  va- 
lidity of  the  grant,  prior  to  the  death  of  the 
wife.  We  have  no  evidence  that  the  neces- 
sary qualification  of  the  colonist  had  been 
adjudicated  upon  by  the  commissioner  tie> 
fore  the  date  of  the  title:  and  at  that  time 
the  busband  was  qualified,  as  a  head  of  a 
family,  to  have  received  the  same  quantity 
of  land,  as  his  children  were  in  the  country 
with  him."  This  extract,  as  we  think, 
makes  It  manifest  that  if  It  had  been  shown 
that  the  land  had  been  lawfully  selected, 
and  the  qniUiflcations  of  the  husband  adju- 
dicated, before  the  death  of  the  wife,  the 
result  would  have  been  different.  The  rul- 
ing that  the  immigration  of  the  husband 
with  tbe  wife  did  not,  of  Itself,  entitle  the 
latter  to  a  half  Interest  In  the  land  granted 
by  reason  of  that  Immigration,  may  be  In 
conflict  with  other  decisions  upon  that  point; 
but.  In  so  far  as  the  decision  bears  upon  the 
question  nnder  consideration,  it  seems  to  ns 
to  be  In  accord  with  our  cases  previously 
cited.  In  Wblters  r.  Jewett,  supra,  we  do 
not  understand  the  court  to  hold  that  the 
heirs  of  the  wife  were  not  originally  enti- 
tled in  equity  to  an  Interest  In  the  land  by 
reason  of  their  mother's  community  right 
There,  during  the  life  of  the  wife,  the  hus- 
band sold  one-half  of  his  right  to  acquire 
land  from  the  republic  by  reason  of  his  Im- 
migration as  the  head  of  a  family.  After 
her  death  he  sold  the  other  half.  Both  sales 
were  made  before  the  certificate  Issued.  Tbe 
cntlflcate  was  Issued  to  Jewett,  bis  assignee. 


and  the  patent  Issued  in  the  name  of  Jewett. 
The  court  held  that  the  heira  at  the  wife 
had  a  mere  equitable  claim  upon  the  land, 
and  that  It  could  not  be  recovered  In  an  ac- 
tion of  trespass  to  try  title.  In  most  of  the 
cases  cited,  where  the  Initial  step  in  procur- 
ing title  was  taken,  the  purpose  was  to  ac- 
quire a  specific  tract  of  land.  In  that  re- 
spect the  case  before  us  Is  different  Power 
and  Hewltson  were  not  entitled,  upon  com- 
pliance with  the  conditions  of  their  con- 
tract to  any  qiecific  tract  or  tracts.  Tliey 
were  entltied  only  to  so  many  leagues  of 
land  which  were  to  be  selected.  In  this  re- 
spect It  does  not  differ  from  the  case  of 
Mancbaca  v.  Field,  before  cited.  In  diat 
caae,  however,  the  conceaalon  was  obtained 
while  Sanches  was  a  married  man,  and  the 
lands  were  held  to  be  of  the  commnnlty,  al- 
though the  final  title  wu  not  extended  until 
after  the  death  of  the  wife.  If  he  had  been 
single  at  the  date  of  the  concession,  and 
had  married  before  the  Issuing  of  the  title, 
the  lands  would  doubtlcM  have  been  held  bis 
separate  property,  and  the  caae  would  have 
been  precisely  In  point  In  this  cause  the  ti- 
tle originated  In  the  contract  of  Power  and 
Hewltson  with  tbe  state  of  Goahuila  and 
Texas.  That  contract  iu  the  language  of 
the  Loidslana  court,  was  the  "cause"  of  tbe 
title.  Power  was  single  when  it  was  en- 
tered Into,  and  the  right  to  earn  the  lands  ac- 
quhed  1^  It  was  bis  separate  property.  Ibc 
title  relates  to  Ite  origin,  and  must  take  the 
Impress  of  Its  character  from  It 

The  rule  of  the  ^nlsb  law  as  to  Improve- 
meuts  made  with  community  fnnda  upon  the 
sq^rate  property  of  tbe  husband  or  wife  is 
thus  stated  by  Schmidt:  "Money  expended 
In  Improving  property  belonging  to  one  of 
the  spouses  bcltmgs  to  the  community,  but 
gives  the  other  no  claims  to  the  property  it- 
self." Schmidt  Spanish  Law,  art.  48.  It 
was  80  ruled  by  the  supreme  court  of  Lou- 
isiana In  cases  In  which  the  rights  of  the 
parties  depended  upon  the  laws  ot  Spain. 
Hughey  v.  Barrow,  4  Ia.  Ann.  248;  Frique 
V.  Hopkins,  4  Mart  (N.  S.)  212.  These  were 
casesln  which  the  lands  of  one  of  the  spousM 
were  Improved  from  community  funds.  We 
find  no  rule  laid  down  In  the  Evanish  lawr- 
which  applies  to  a  mse  preds^y  like  this 
But  as  we  understand  that  law.  Improve- 
ments, such  as  buildings  and  the  like,  made 
upon  the  land  of  one  of  tbe  ccnsorts  by  the 
community,  must,  upon  partition,  be  credited  to 
the  community  estate,  and  are  made  a  charge 
upon  the  property.  2  Febrero  Reformado. 
arts.  240B,  2404,  p.  90.  The  question  here 
must  therefore  be  determined  by  analogy  to 
that  principle.  In  Mills  v.  Brown,  before 
cited,  the  expense  of  acquiring  the  land 
which  was  held  to  be  community  property, 
was  borne  In  part  by  the  separate  money 
of  the  wife.  It  was  roled  that  tbe  heirs  of 
the  wife  were  entitled  to  one-half  of  the 
land,  as  community,  and  to  a  reimbursement 
of  one-half  of  the  expense  so  paid,  as  a 
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charge  upon  tbe  busband's  half  of  the  prop- 
erty Itself.  They  were  not  entitled  to  recov- 
er the  other  half  of  snch  expense,  because 
they  received  one-half  of  the  land,  and  In 
that  bad  one-half  of  the  benefit  of  the  ex- 
pense. This  decision  would,  we  think,  be  ab- 
solntely  controlling,  but  for  the  fact  that  It 
Is  a  ruling  upon  bur  own  statutes,  and  not 
npon  the  Spanish  law.  But  we  think  that 
the  principle  was  deduced  from  tbe  latter 
law.  In  the  case  of  In  re  McsMuan's  Estate, 
before  cited,  the  doctrine  was  distinctly  an- 
nounced and  applied.  It  follows,  as  we 
think,  that,  npon  partition  of  the  property  in 
controTersy,  the  land  was  chargeable,  In  fa- 
Tor  of  the  community,  with  whatever  tbe 
community  may  have  contributed  In  labor 
and  funds  to  its  acqnlaitlon. 

Having  disposed  of  the  preliminary  points 
which,  as  we  think,  are  necessarily  Involved 
In  the  questions  propounded  by  tbe  court  of 
civil  appeals,  we  proceed  to  answer  as  fol- 
lows: 

1,  Although,  both  under  our  statute  and 
under  the  Spanish  law,  the  presumption  of 
community  property  arises  from  the  naked 
fact  that  It  was  acquired  during  the  mar- 
riage, yet  when,  as  In  this  case,  upon  tbe  ex- 
liibition  of  the  whole  title  It  appears  that  its 
origin  preceded  the  marriage,  and  that  it 
waa  the  separate  property  of  one  of  the 
sjrauses,  we  are  of  the  opinion  that  the  pre- 
sumption no  longer  prevails. 

2.  The  lands  in  controversy  appearing  to 
be  of  the  separate  estate  of  Power,  we  are 
of  opinion  that,  In  order  for  the  heirs  of  the 
flrst  wife  to  establish  a  charge  upon  them 
for  a  reimbursement  of  community  funds  ex- 
pended in  tbeir  acquisition,  the  burden  was 
upon  theni  to  prove  that  the  fnnds  had  been 
so  expended.    2  Febrero  Beformado,  art 

p.  88. 

8.  We  do  not  deem  it  necessary  to  decide 
tbe  third  qnestion.  The  lands  being  the  sep- 
arate property  of  Power,  and  the  heirs  of  the 
wife,  as  such,  baring  no  title  In  the  property 
Itself,  the  questions  are:  Were  community 
fnnds  invested  In  acquiring  them?  And  if 
so,  how  much? 

4,  The  fourth  question  we  consider  ab- 
stract We  think  this  sufficiently  appears  from 
what  we  have  already  said. 

5  and  6.  If,  as  asserted  in  defendants'  plea, 
the  parties  have  had  common  use  and  enjoy- 
ment of  the  property  in  question,  as  tenants 
in  common,  we  are  of  the  opinion  that  tbe 
demand  of  plalntiflTs  for  reimbursement  of 
tbe  community  for  community  funds  ex- 
pended In  their  acquisition  could  be  asserted 
at  any  time  in  a  suit  for  partition.  In  other 
words,  we  think  that  the  matter  was  adjust- 
able upon  tbe  flnal  division  of  the  property, 
and  that  it  was  not  necessary  to  assert  the 
claim  until  partition  was  sought.  2  Febrero 
Reformado,  art  2250,  p.  64. 

In  OUT  view  of  the  law,  the  question  of 
stale  demand  only  arises  in  case  the  appel- 
lants, in  their  pleadings,  alleged  tliat  com- 


munity funds  bad  been  used  in  tbe  acquisi- 
tion of  the  land,  and  sougbt,  at  least  in  the 
alternative,  a  restitution  of  their  mother's 
half  of  tbe  community  fnnds  so  used.  Whetb- 
er  or  not  they  did  this,  we  cannot  determine 
from  the  statement  which  accompanies  the 
certificate. 

This  opinion  will  be  certified  to  the  conrt  of 
civil  appeals  of  the  First  supreme  judicial 
district  as  an  ans^ver  to  the  questions  pro- 
pounded. 


BOYD  V.  BE\'ILLE. 
<Supreme  Court  of  Texss.   Feb.  7, 1808.) 

niiSADIKS  — AJIBMDHBHT— EFfBOT— FaLBB  AlXB- 
SAT1058— ATTACBMBKT— DiSCKA  ROB— 

Principal  ako  Shrbtt. 

1.  The  filing  of  an  amended  petition  which 
sets  up  a  new  cause  of  action  operates  as  a  dis- 
missal of  the  original  petition,  and  discharges  « 
writ  of  attachment  sued  out  tbereund^. 

2.  A  petition  which  alleges  that  plaintiff  sign- 
ed a  note  as  surety  for  defendant;  that  he  paid 
the  same,  and  procured  a  transfer  thereof  to 
him:  that  the  note  is  due;  and  that  defendant 
has  refused  to  p&j  It, — uud  which  prays  jndg- 
mt'iit  for  the  amount  of  the  note,  and  general  re- 
lief, IB  founded  on  the  implied  contract  that  de- 
fendant would  indemnify  plaintiff  for  such  sum 
as  he  mi^t  pay  io  disctLargins  the  note,  and 
n^t  on  the  note,  as  a  contract  belongiag  to  plain- 

3.  Where  a  note  providing  for  an  attorney's 
fee  In  case  It  should  be  put  Into  an  attorney's 
hands  was  so  placed,  and  afterwards  paid  by  a 
surety  thereon,  and  a  petition  Gled  by  the  sure- 
ty against  the  maker  for  indemnity  alleged  noth- 
ing about  an  attomer*B  f«e,  an  amended  petition 
might  be  filed*  to  enable  a  recovery  for  such  fee. 

4.  Where  an  amended  petition  whs  filed  to 
avoid  an  objection  that  there  was  a  variance  be- 
tween the  affidavit  for  Attachment  and  the  orig- 
inal petition,  and  with  knowledge  that  tbe  amend- 
ment was  false,  it  was  void,  as  a  violation  of 
the  siurit  of  rule  51,  prescribed  by  tbe  supreme 
court  for  the  government  of  district  and  county 
courts;  providing  that  any  attorney  who  makes 
statements  in  pleading  known  to  be  false,  for 
the  purpose  of  delay,  u  guilty  of  contempt 

Error  to  court  of  civil  appeals  of  Second 
supreme  Judicial  district 

Action  by  R.  M.  Seville  agalns.  O.  B.  Boyd 
on  a  note.  From  a  Judgment  by  the  court 
of  civil  appeals  (41  B.  W.  670,  42  S.  W.  318) 
reversing  a  Judgment  dismissing  a  writ  of 
attachment,  defendant  brings  error.  Re- 
versed. 

R.  E.  Carswell,  for  plaintiff  in  error.  Bul- 
lock &  Tankersley  and  Spencer  &  Basham, 
for  defendant  In  error. 

BROWN,  J.  Tbe  defendant  In  error,  R. 
M.  BevlUe,  instituted  this  suit  in  tbe  district 
court  of  Wise  county  against  O.  B.  Boyd  by 
original  petition  filed  February  12,  1895. 
which,  after  tbe  formal  statement  of  names 
and  residences  of  tbe  parties,  contained  tbe 
following  allegations:  "That  heretofore,  to 
wit  on  the  3d  day  of  October,  IS&i,  tbe  said 
defendant,  O.  E.*Boyd,  made,  executed,  and 
for  a  valuable  consideration  delivered  to  the 
Wise  County  National  Bank,  his  certain 
promissory  note  In  writing,  .whereby  ,bt 
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promlBed  to  pay  on  the  27th  of  January 
thereafter  the  sum  of  one  thouaaad  doJIars, 
with  Interest  thereupon  at  ten  per  cent,  per 
annum  from  maturity  thereof,  luid  also  ten 
per  cent,  aa  attorney's  fees  if  sued  upon,  or 
placed  in  the  bands  of  an  attorney  for  col- 
lection; that  plaintiff,  R.  M.  BevUle.  sub- 
scribed said  note  with  said  defendant,  and 
that,  though  it  appears  therefrom  that  said 
plaintiff  Is  a  principal  in  the  payment  there- 
of, said  plaintiff  in  truth  and  In  fact  sub- 
scribed the  same  aa  a  surety,  merely,  for  the 
accommodation  of  said  defendant  Boyd ; 
that  said  note  has  been  by  plalntUf  fully  dis- 
charged by  him,  and  was  then  by  said  bank 
transferred  and  indorsed  to  plaintiff."  The 
petition  then  seta  up  the  maklnc  of  another 
and  different  note,  vblch  It  Is  not  necessary 
to  notice  here,  because  It  Is  In  no  way  tn- 
Totred  In  the  questions  to  be  decided.  Aft- 
er making  the  allegations  with  regard  to  the 
last-named  note,  the  original  petition  con- 
tinued as  follows:  "That  the  said  sums  of 
money  mentioned  In  said  two  notes,  though 
lone  since  due.  has  never  been  paid,  and 
said  defendant,  though  often  requested, 
has  wholly  faUed  and  refused  to  pay  the 
aanae.  or  any  part  thereof,"— and  closed  with 
a  prayer  "that  be  have  Jndgment  for  said 
sums  of  money,  and  costs  of  suit,  and  gen- 
eral rtilef.'*  The  i^lnllff.  Berllle,  made 
oath  that  the  d^endant,  O.  B.  Boyd,  "Is  just- 
ly Indebted  to  him  in  the  sum  of  91,178.15"; 
and,  bavlng  glren  bond  as  required  by  law» 
a  writ  of  attacbment  was  issued  upcn  the 
said  petition  and  affidavit,  which  was  levied 
upon  the  property  of  the  defendant,  Boyd. 
May  30,  1885,  defendant,  Boyd,  filed  in  the 
said  court  a  motion  to  Quash  the  writ  of  at- 
tachment Issued  in  that  cause,  based  upon 
the  flawing  ground:  "Because  of  a  vari- 
ance between  the  petition,  and  the  affidavit 
for  the  writ  of  attachment,  and  the  writ  of 
attachment,  in  this,  to  wit:  Plaintiff's  orig- 
inal petttioa.  filed  herein,  ehowa  that  i^aln- 
tiff  is  only  entitled  to  recover  against  de- 
fendant the  aum  of  ¥1,077.97,  while  the  affi- 
davit for  the  writ  of  attachment  allegea  the 
Indabtednesa  against  defendant  to  be  the 
sum  of  fl,178,96,  and  the  writ  of  attachment 
issued  for  ¥l,17a96."  On  June  6,  1805,  the 
plaintiff,  BeTllle,  filed  his  amended  original 
petition,  which  contained  all  of  the  facts  al- 
leged In  the  original  petithm  concerning  the 
note  upon  which  the  defendant  was  princi- 
pal and  the  plaintiff  suraty,  and,  in  addition 
to  the  amended  petition,  charged  that  the 
note,  when  doe,  was  not  paid  by  the  defends 
ant,  Boyd,  and  had  been  by  the  bank,  the 
payee  thereof,  placed  in  the  hands  of  an 
attorney  for  coUection*  and  that  plaintiff 
was  compelled  to  pay  in  diacha^  of  tiie 
said  note  the  principal,  interest,  and  attor* 
ney'a  fees,  at  10  per  cent  This  amended 
petition  likewise  set  np  the  other  note,  which 
was  Mnbraced  in  the  original  petition,  and 
under  the  allegations  of  the  amended  peti- 
tion the  sum  claimed  was  the  same  as  that 


embraced  In  the  affidavit  upon  which  the 
writ  of  attachment  was  Issued.  The  amend- 
ed petition  also  contained  some  other  mat- 
ters, with  reference  to  a  mortgage  executed 
by  Boyd  to  the  bank,  and  to  which  the 
plaintiff  claimed  to  be  subrogated,  which 
was  not  embraced  in  the  original  petition, 
and  need  not  be  further  noticed  ber«.  On 
the  same  day  that  the  amended  original  pe- 
tition was  filed,  the  defendant,  Boyd,  filed 
what  la  denominated  a  "Motion  to  Abate  the 
Writ  of  Attachment,"  In  which  be  sets  op 
the  filing  of  the  original  petition,  giving  the 
substance  of  its  allegations,  and  also  sets  up 
the  making  of  the  affidavit  for  attachment, 
the  bond,  the  issue  of  the  writ,  and  the  levy 
of  It  upon  his  property;  also,  that  the  orig- 
inal petition  did  not  allege  that  the  attor- 
ney's fees  vren  due  to  the  plaintiff,  and  did 
not  pray  for  them,  bnt  that;  in  order  to  cure 
the  variance  between  the  petition  and  affi- 
davit, the  amended  original  petition  fraudu- 
lently and  faUely  alleged  that  the  note  to 
the  bank,  upon  which  the  plaintiff  claimed 
to  have  been  the  surety,  had  been  placed  in 
the  hands  of  an  attorney  for  eoUeetkm,  and 
that  the  plaintiff  had  paid  the  attorney's 
fees  provided  for  therein;  dlsUnetly  aUegtaig 
the  fact  to  be  that  the  note  was  never  placed 
in  the  hands  of  an  attorney,  and  that  the 
pumtlff,  BevlUet  n«ver  paid  the  attomey*8 
fees  mentioned  In  the  note^  and  sned  for  by 
him.  The  district  comrt  gnashed  the  writ 
of  attactamoit,  and  the  plaintiff  recovered 
Judgment  tor  a  part  of  the  claim  sned  for. 
and  appealed  to  the  court  of  civil  appeals 
for  the  Second  district,  whitib  reversed  the 
judgment  of  the  district  court,  in  so  Ear  as  It 
quashed  the  writ  of  attachment,  and  entered 
Judgment  foreeloalng  tlie  Uen  of  the  attach- 
ment upon  the  pn^itertT  levied  upon  onder 
the  said  writ 

The  court  jat  civil  appeals  held  that  the 
plaintiff  bad  the  right  to  sue  the  defendant 
iqon  the  original  note,  which  the  fbrmer  had 
dladiuged  as  tiie  snretr  o£  latter,  and  to 
recover  upon  such  note,  to  the  same  extent 
that  the  payee  thereof  coul4  have  recoroed. 
without  regard  to  the  amount  paid  by  the 
surety  in  discharging  the  note.  The  amended 
petltitm  distinctly  placed  the  {dalntWa  ri^t 
of  action  upon  the  Inqitled  imnise  -which  dio 
law  raises,  that  the  principal  In  a  prconlmu^ 
note  ac  other  contract  will  Indemnify  his  sure- 
ty hi  case  the  latter  Is  reqnlrsd  to  pay  the 
same,  or  any  part  of  It;  and  If  titt  original 
petition  wbidi  was  filed  In  this  case  was 
based  upon  the  note,  aa  a  extract  hwlnngliig 
to  the  idalntlff,  then  we  think  It  follows,  nec- 
essarliy,  that  tiie  filhig  of  the  tXKt  amoidad 
<H4glna]  petition  (which  set  np  a  new  cause  of 
action)  opiated  as  a  dluuissal  at  the  mglnal 
petition,  and  the  beginning  of  a  new  suit. 
Bigham  v.  Talbot,  68  Tex.  278;  Baflmad  Oo. 
V.  Pape,  7B  Tex.  502.  11  8.  W.  SKO;  Baltway 
Go.  V.  Scott,  75  Tex.  85.  12  B.  W.  SOS;  Wool- 
dridgev.  Hnthaway,  46Tex.  380.  TlMamend- 
mmt,  having  introduced  a  new  tMut  of  ac> 
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Uon,  constituting  a  new  suit,  bad  the  effect 
to  discharge  the  writ  of  attachment  which 
was  sued  out  under  the  original  petition.  Stew- 
art V.  Anderson,  70  lex.  588,  8  S.  W.  295; 
Lutterloh  v.  McIUienny  Co.,  T4  Teat.  75.  11  S. 
W.  1063.  In  the  last  case  cited,  suit  was  In- 
stituted by  Mcllhenuy  &  Co.  against  a  flrm, 
of  whleh  Lutterloh  was  at  on«  time  a  memhtt, 
upon  a  note  signed  with  the  firm  name,  and 
sued  out  an  attachment,  which  was  levied 
upon  the  property  of  Lutterloh,  who  pleaded 
non  est  factum  to  the  note.  Whereupon  the 
plaintiffs  filed  a  supplemental  petition.  In  which 
they  alleged  that  Lutterloh  had  been  a  mem- 
ber  of  the  firm  before  the  note  was  given,  and 
that  while  be  was  a  member  the  plaitttlff  sold 
goods,  wares,  and  merchandise  to  the  said 
firm,  for  the  price  of  which  the  note  sued  npon 
was  given,  and  asked  Judgment  against  Ltft- 
terloh  upon  the  account.  The  trial  coort  ren- 
dered judgment  against  Lutterloh  upon  the 
account,  and  foreclosed  the  attachment  lien 
npon  the  property  levied  upon,  which  this 
court  held  to  be  wrong,  and  said:  "The  stat- 
utes provide  that  no  attachment  shall  Isane 
until  the  suit  has  been  duly  instituted.  When 
tlie  salt  is  Instituted  the  defendant  is  ad- 
vised, by  averment  of  the  petition,  of  the  cause 
of  action  against  him,  and  upon  which  the 
attachment  has  issued  against  his  property. 
We  think  It  would  be  a  radical  departure  from 
the  eonstruetlou  uniformly  given  to  attach- 
ment laws  to  hold  that  the  writ  may  be  sued 
out  on  one  cause  of  action,  and  the  Hen  ac- 
quired by  its  levy  foreclosed,  and  the  property 
sold  to  satisfy  a  Judgment  rendered  upon  a 
different  cause  of  action.  We  think  the  court 
erred  In  rendering  Judgment  foreclosing  the 
attachment  lien  on  Lutterloh's  property."  The 
proposition  upon  which  the  court  of  civil  ap- 
peals reversed  the  Judgment  of  the  district 
court,  and  foreclosed  the  attachment  lien,  does 
not  arise  in  the  present  condition  of  this  case, 
because,  as  before  stated,  the  original  suit  (If 
updn  the  note)  had  been  abandoned,  recovery 
was  had  upon  a  different  cause  of  action,  and 
the  writ  of  attachment  must  be  Judged  by  the 
pleading  on  which  Judgment  was  entpr(?d. 

We  are  of  opinion,  however,  that  the  orig- 
inal iKtltlou  was  In  fact  founded  upon  the 
implied  promise  whltdi  arose  by  law  out  of 
the  facts  in  ftivor  of  the  pLilntfCP  against  the 
defendant,  L  e.  that  the  latter  would  Indem- 
nify the  former  for  su(±  sums  as  he  might 
pay  In  discharging  the  note,  but  failed  to  al- 
lege facts  which  entitled  plaintiff  to  recover 
the  attorney's  fees;  and  the  question  arises 
wbetlier  the  amended  petition  can  be  relied  up- 
on to  sustain  the  writ  of  attachment.  lu  the 
case  of  Tarhlnton  v.  Broussard,  51  Tex.  550, 
a  petition  was  filed  which  was  defective  in  its 
allegations,  and  did  not  show  a  right  of  re- 
covery against  the  defendant,  upon  which  pe- 
titlou  the  plaintiff  sued  out  a  writ  of  attach- 
uMOt,  and  afterwards  amended  the  petition 
•o  as  to  cure  the  defects.  The  question  arose 
whether  or  not  the  amendment  operated  to 
discharge  the  attaduouit,  and  this  court  said: 
44  S.W.-19 


"The  petition  originally  presented,  and  upuu 
which  the  attachmaut  issued,  declared  opuu  u 
promissory  note  mentioned  therein,  and  a  copy 
of  which  was  made  a  part  thereof,  and  upon 
which  the  Judgment  was  finally  rendered,  but 
was  so  defective,  In  not  stattng  to  whom  the 
same  was  delivered,  or  to  whom  It  then  be- 
longed, u  not  to  be  good  on  general  demurrer. 
This,  however,  was  cured  by  sulMequait 
amendment.  •  •  *  The  question  arising  up- 
on this  state  of  Reading  Is  this:  la  a  peti- 
tion In  attachment  upon  a  sufficient  caose  of 
action,  but  which  is  so  defective  hi  Its  allega^ 
tlous  as  not  to  be  good  on  general  denuiner, 
and  which  ia  subeequently  cured  by 'amend- 
ment, sufficient,  under  our  practice,  to  sni^port 
the  attachment  sued  oat  thereon?  «  •  » 
Though  the  petition  may  be  subject  to  q>ecial 
<fr  general  demurrer,  yet,  under  our  practice, 
if  the  suit  Is  foimded  upon  a  proper  cause  of 
action,  described  therein  with  such  certainty 
as  to  leasonably  apprise  the  defoidant  of  the 
same^  an  ameadm«it  will  relate  back  to  the 
date  of  the  commencement  of  the  suit."  In 
that  case  the  writ  of  attachmait  was  upheld, 
and  this  ruling  la  sustained  by  the  authori- 
ties, of  which  we  cite  the  following:  Sweet- 
zer  V.  Oaflln,  82  Tei,  613.  17  S.  W.  769;  1 
Enc.  Pi.  &.  Prae.  subject,  "Amendmwit,"  p. 
676,  note  1;  Kellogg  v.  Kimball.  142  Mass. 
128.  7  N.  E.  728;  Ball  v.  Claflln,  5  Pick.  803; 
Miller  v.  Clark.  8  Pick.  411;  Crane  v.  Daggett. 
10  Mo.  106;  Austin'  v.  Town  <tf  BnrUngton. 
34  Vt  512;  McCam  v.  Riven,  7  Iowa,  404; 
Drake,  Attachm.  M  285,  287. 

We  conclude  that  the  amended  original  peti- 
tion filed  lu  this  case  did  not  set  up  a  different 
cause  of  action  from  that  alleged  in  the  orig- 
inal petition,  but  supplied  allegations  which 
were  necessary  to  enable  the  party  to  recover 
the  attorney's  fees  mentioned  in  the  note  al- 
leged to  have  been  paid  off  by  the  plaintiff  as 
the  surety  of  the  defendanL  This  amend- 
ment will  sustain  the  writ  of  attachment,  un- 
less it  was  made  for  the  purpose  of  avoiding 
the  objection  that  there  was  a  variance  be- 
tween  the  af&davit  fbr  attachment  and  the 
original  petition,  and  also  with  the  knowledge 
on  the  part  of  the  plaintiff  and  his  counsel 
that  the  allegations  supplied  by  amendment 
were  false,  and  with  no  expectation  of  making 
proof  of  them  upon  the  trial.  In  Austin  v. 
Town  of  Burlington,  34  Vt.  512,  the  court 
said;  "An  attaching  creditor  has  not,  as 
against  the  subsequent  attaching  creditors,  re- 
ceiptors, or  sureties,  any  right  to  amend  his 
declai'atioa  so  as  to  enhance  his  damages,  and 
increase  bis  lien  upon  the  property  attached 
beyond  the  amount  originally  and  really  in- 
tended to  l>e  sued  for.  But  so  long  as  he  acts 
In  good  faith,  and  embraces  in  his  new  dec- 
kratiou  only  the  original  cause  of  action  In- 
tended to  be  described,  he  may,  without  hazard 
to  his  security,  correct  by  amendment  all 
mere  errors  of  form,  of  misdescription,  and  of 
want  of  technicality."  The  following  rule  is 
prescribed  by  the  supreme  court  for  the  gov- 
ernment of  district  and  county  courts  In  the 
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conduct  of  Uielr  business:  "(51)  Any  attorner 
who  shall  Xxing  a  fictitious  suit  as  an  expert* 
ment  to  get  an  opinion  of  the  conrt,  or  who 
shall  file  any  fictitious  pleadlax  in  a  canno  for 
swdi  a  purpose,  or  shall  make  statements  In 
pleading  presenting  a  state  of  case  which  he 
knows  to  be  groundless  and  false,  for  the  par- 
pose  of  securing  a  delay  of  tiie  trial  of  the 
cause,  shall  be  held  guilty  of  contempt;  and 
the  court  of  Its  own  motion,  or  at  the  Instance 
of  any  party,  will  direct  an  inquiry  to  ascer 
tain  the  facts."  The  rale  above  quoted  does 
not  specifically  embrace  the  act  (diarged  In  the 
motion  to  abate  the  attachment  in  Uils  case, 
In  this: 'that  the  rule  specifies  that  the  fiUae 
statement  in  the  pleading  must  be  made  for 
the  purpose  of  obtaining  delay,  while  bi  this 
case  It  is  charged  that  the  bOse  statement  was 
made  for  the  purpose  of  avoIdlDg  the  effect 
of  a  motion  to  quasli  the  atta(4iment,  and  for 
the  purpose  of  continuing  upon  the  defend- 
ant's property  a  lien  wrongfully  fixed  thereon. 
The  spirit  and  intent  of  the  rale  preacribed 
were  to  enforce  the  observance  of  that  sound 
and  wholesome  principle  of  pleading  that  al- 
legations contained  In  pleas  filed  in  court  shall 
be  trae,— at  least,  that  they  shall  not  be  false 
within  the  knowledge  of  the  plead^.^nd  the 
act  charged  In  the  motion  to  abate  the  at- 
tachment comes  wltbln  the  qilrit  of  rule  61. 
HlUebraot  t.  Booth,  7  Tex.  600;  Barry  v. 
Association,  «7  Tex.  254.  3  S.  W.  261.  It  Is 
going  quite  far  enough.  In  attachment  pro- 
ceedings, to  permit  plalntlfTs  to  cure  defects 
in  their  petitions  which  grow  out  of  mistakes 
or  Inadvertence;  and  we  think  that  It  Is  a 
violation  of  the  rule  of  the  court  for  a  party 
knowingly  to  set  up  false  allegations  In  his 
amended  petition,  in  order  to  perpetuate  upon 
the  defendant's  proiiorty  a  lien  Ti'hich  he  oth- 
erwise could  not  maintain.  The  defendant  In 
error  does  not  contest  the  assertion  that  the 
allegations  In  the  amended  petition,  that  the 
note  had  been  "placed  In  the  hands  of  an  at- 
torney for  collection,  and  that  he  (the  plain- 
tiff) had  been  compelled  to  pay  the  attorney's 
fees  In  discharge  of  said  note,"  were  false, 
and  were  made  with  full  knowledge  on  the 
part  of  the  plalottfT  and  his  attorney  that 
they  were  untrac,  and  with  no  expectation  that 
they  would  be  established  by  proof  on  the  trial. 
In  fact,  it  was  admitted  upon  the  trial  that 
these  allegations  were  untrae.  and  there  was 
no  claim  on  the  part  of  the  plaintiff  that  he  had 
ever  paid  the  attorney's  fees  mentioned  In  the 
note,  and  claimed  in  the  amended  petition. 
The  district  cour*  did  not  err  In  quasbin,!;  the 
writ  of  attachment,  The  court  of  civil  ap- 
peals erred  in  reversing  the  Judgment  of  the 
district  court,  in  so  far  as  it  quashed  the  writ 
of  attachment  In  this  case,  and  In  foreclosing 
the  lien  of  the  attachment  upon  the  property 
of  the  plaintiff  in  error;  and  the  Judgment  of 
the  said  court  of  civil  appeals,  to  the  extent 
that  it  reversed  and  reformed  the  said  Judg- 
ment of  the  district  court,  is  hereby  reversed, 
and  the  judgment  of  the  dhitrict  conrt  Is  af- 
firmed. 


TBAGUE  V.  STATE. 
(Ooort  of  Oimlnal  Appeals  of  Texas.    Feb.  9. 

1896.) 

Rbcoonizasob  0!i  Appeal. 
An  ai^al  from  a  conviction  will  be  Ais- 
mlBsed  wheie  the  recoguizaoce  does  not  nanii- 
the  BOreties,  nor  set  out  the  amount  required  oi' 
appellant  and  his  sureties,  nor  requU%  kb^I- 
lant  to  abide  the  judgment  of  the  conrt  of  cniu- 
inal  aKWAli,  nor  redte  the  convlctliHi,  and  It 
not  signed. 

Appeal  from  Eastland  county  court;  B.  F. 
Chastnin,  Judge. 

Julian  Teague  was  convicted  of  an  of- 
fense, and  be  appeals.  On  motion  to  dismiss 
appeal.  Granted. 

Maun  Trice,  for  the  State. 

DAVIDSON,  J.  MoUon  la  made  by  the 
assit^tant  attorney  general  to  dismiss  the  ap- 
peal herein,  because  the  recognizance  Is  de- 
fective In  many  respects.  Upon  an  investi- 
gation of  that  obligation  or  attempted  obii 
gatlon,  we  find  that  It  fails  to  name  tbt'  ^ 
sureties.  If  there  were  any.  It  also  falls  to ' 
set  out  the  amount  required  of  the  appellant 
and  his  sureties  in  the  obligation.  It  does 
not  require  the  appellant  to  abide  the  judg- 
ment of  the  court  of  criminal  appeals,  ii 
does  not  recite  anywhere  in  said  obligation 
that  the  defendant  was  convicted  of  any  of- 
fense. By  its  terms  it  is  more  In  the  nature 
of  on  appeal  bond  than  a  recognizance.  Inn 
Is  not  signed  by  the  appellant  or  any  sure- 
ties. In  fact  the  attempted  obligation  seem<^ 
to  l>e  a  blank  form,  to  be  tilled  out  l>efor^' 
being  entered  ui>on  the  minutes  of  the  court: 
but  even  defci'tlve  as  a  form.  The  motion 
to  diHuiiss  la  sustained,  and'the  appeal  Is  dis- 
missed. 


BATEMAN  v.  STATE. 
(Oourt  of  CMminal  Appeals  of  Texaa.    Feb.  9. 

1898.) 

JCDGES  —  QOAUriCATIOS  —  JOBT  —  SUMHOHIHO— 

Fbaod  OF  SaEKiPv— Local  Optiok — 
Tkdiotmbkt— Variancb. 

1.  On  a  prosecution  for  violating  the  local 
option  law,  the  judge  is  not  disqualitied  by  rea- 
son of  having  advocated  such  law,  and  bavintc 
stated  that  he  would  see  it  enforced,  while  a 
cnndirlntc  for  election,  and  having  advised  with 
the  friends  oi  local  option  how  best  to  enforr* 
its  provisiouB. 

2.  Where  special  jurors  have  been  summoned 
bv  the  slierifiE.  and  he  has  acted  corruptly,  or  has 
willfully  Bummoned  jurors  known  to  be  preju- 
diced against  defendant,  it  is  proper  ground  for 
a  challenge  to  the  array,  under  Code  O.  Proc. 
1S79,  art  624,  but  cannot  be  reached  by  motion 
for  continuance. 

3.  An  Indictment  for  violating  the  local  option 
law  is  not  defective  because  it  aliased  that  the 
order  issued  by  the  judge  absolntely  prohibited 
the  sale  of  intoxicating  liquors,  when  in  fact 
it  permitted  sales  to  be  made  for  medidnal  and 
sacmmental  purposes,  as  authorised  by  statute. 

Apjwal  from  CUy  county  oonrt;  Emmet  Par- 
ton,  Judge. 

)    William  Bateman  was  convicted  of  vltda:- 

Digitized  by  Google 


Tex.) 


WILLIAMS 


T.  STATE. 


291 


Ids  the  local  option  law,  and  he  appeals. 
Affirmed. 

L.  C.  Barrett,  for  appellant.    Mann  Trice, 

for  the  State. 

DAM:DS0N,  3.  AppeUant  was  conrlcted 
of  violating  the  local  option  law,  and  ap- 
peals. 

Counsel  for  appellant,  when  tbe  case  was 
called  for  trial,  presented  an  objection  to 
the  case  being  tried  by  Emmet  Patton,  the 
county  Judge.  The  fact  that  the  county 
Judge,  while  a  candidate  for  the  position  he 
held,  was  In  faror  of  local  option,  and  ad- 
vocated It  before  the  people,  and  stated  to 
the  people  that  he  would  see  that  the  law 
was  enforced,  or  that  he  advised  with  the 
friends  of  local  option  how  to  enforce  the 
law,  does  not  disqualify  him  from  trying  this 
case.  It  is  not  alleged  in  this  motion  that 
he  was  of  counsel  either  for  or  against  the 
defendant  In  this  case;  and,  If  It  had  been 
alleged  that  he  was  of  counsel  in  the  case, 
the  proof  wholly  fails  to  sustain  such  an  al- 
legation. There  is  no  merit  In  this  motion, 
and  the  court  properly  overruled  the  same. 

We  find  In  the  record  what  is  termed  a 
"Motion  to  Oontinue  the  Case,"  made  by 
counsel  for  appelant  The  grounds  stated 
are  that  a  Jury  had  been  regularly  drawn 
and  summoned  for  the  first  and  second 
weeks  of  the  term  at  which  this  case  was 
tried,  but  no  Jury  was  drawn  for  the  third 
week,  when  this  case  was  In  fact  tried ;  but 
the  court  ordered  the  sheriff  to  summon 
special  Jurors,  and  the  suggestion  is  that 
that  special  Jury  was  not  fairly  summoned 
by  the  sheriff;  that  he  selected  fifteen  per- 
sons who  were  In  favor  of  prohibition,  two 
who  were  "antis,"  and  one  who  was  neutral. 
A  cliallenge  to  the  array  is  permitted  by 
article  624,  Code  Cr.  Froc.  1879;  and,  If  true, 
—that  Is.  If  the  officer  summoning  the  Jury 
has  acted  corruptly,  or  has  willfully  sum* 
moned  persons  upon  the  Jury  known  to  be 
prejudiced  against  the  appellant,  and  wfth 
the  view  to  cause  him  to  be  convicted,— this 
proot  being  made,  the  challenge  should  be 
sustained.  But,  as  presented  to  us,  the 
court  acted  correctly.  Be  this  as  It  may, 
this  matter  cannot  be  reached  by  a  motion 
for  a  continuance. 

The  indictment  alleged  that  the  order  Is- 
sued by  the  county  Judge  absolutely  prohib- 
ited the  sale  of  Intoxicating  liquors,  when  In 
fact  it  did  not,  but  permitted  the  sale  for 
the  pditwaes  named  in  the  statute,  to  wit. 
medicinal  and  sacramental.  A  motion  was 
made  to  quash  the  Indictment  because  of 
tbin  allegation,  l^ere  la  nothing  In  this 
contention.  It  Is  true,  the  Judgment  could 
not  absolutely  prohibit  the  sale  of  Intoxicat- 
ing liquors  for  all  puriKises,  but  the  object 
of  OilB  order  was  to  Inform  the  people  that 
local  option  was  In  force,  and  the  sale  of 
intoxicating  liquors  must  cense;  and  this 
was  effectually  done  by  stating  that  It  was 
absolutely  prohibited,  without  naming  the 


exceptions.  This  allegation  being  made, 
there  was  no  variance  between  It  and  thfr 
proof  that  an  order  was  Issued  prohibiting 
the  sale,  and  also  naming  the  exceptions. 
It  is  altogether  Immaterial  whether  the  or- 
der said  anything  about  the  exceptions  or 
not,  for  the  law  Ingrafts  the  exceptions,  and 
no  one  could  be  convicted  for  selling  under 
the  exceptions,  whether  contained  In  the  or- 
der or  not  See  Shields  v.  State  (Tex.  Or. 
App.)  42  S.  W.  388.  The  motion  to  qua^ 
was  properly  overruled.  The  evidence  la 
amply  sufficient  to  support  the  verdict  of  the 
jury,  and  the  Judgment  is  affirmed. 


SATTBRFIELD  t.  STATS. 
(Oonrt  of  Qrtanhial  Appeals  of  Texas.   ITeb.  9. 
1808.) 

IXTOXICATIMO  LlttDOItS— SaLSS— EVIDBKCB. 

Evidence  that  a  DonlDtoxicating  componud 
had  lieen  sold  for  whisky  in  defendant's  county 
is  immaterial,  on  a  prosecution  fOr  an  illegal 
sale,  where  it  Is  not  shown  to  be  the  nine  as  nor 
like  that  sold  to  prosecutor. 

Appeal  from  COay  county  court;  Emmet  Pat- 
ton,  Judge. 

Sam  Satterfield  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Af- 
firmed. 

L.  C  Barrett,  for  appellant  Mann  Trice, 
for  the  State. 

HENDERSON,  J.  There  is  nothing  In  ap- 
pellant's motion  to  quash  the  Indictment,  or 
In  his  objection  to  the  Introduction  of  the 
orders  of  the  court  See  Bateman  v.  State 
(Just  decided)  44  B.  W.  200.  N<ff  can  appel- 
lant complain  of  the  exclusion  of  the  testi- 
mony of  the  witness  Hawkins  to  the  ^ect 
"that,  according  to  witness'  recollection,  a 
compound  had  been  sold  in  Henrietta,  Clay 
county,  as  whisky,  and  that  it  would  not  in- 
toxicate." The  testimony.  It  occurs  to  us, 
would  not  be  material  In  this  case.  It  was 
not  shown  to  be  the  same  as  that  sold  to 
the  prosecutor,  nor  like  that  sold,  nie  evi- 
dence of  the  prosecutor,  in  our  view,  un- 
questionably shows  a  sale  made  to  htm  of 
whisky  that  was  intoxicating.  The  court 
did  not  err  in  refusing  to  give  the  special 
charges  asked  by  appellant  The  charge  giv- 
en by  the  court  sufficiently  covered  the  is- 
sues as  presented  in  said  special  charges. 
The  Judgment  Is  affirmed. 


WILLIAMS  T.  STATE. 
<Oonrt  of  CMminal  Aiipeals  of  Texas.    Jan.  2T, 
180&) 

Afpbal— RsooRD— Rbtiew. 
An  assignment  of  error,  la  that  the  verdict 
la  contrary  to  the  law  and  the  evidence,  cannot 
be  reviewed  where  the  record  cootainfl  neith 
statement  of  facts  nor  bill  of  exp^tions.  . 
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Appeal  from  JoliasM  muntr  conit;  F.  B. 
A4unB,  Judge. 

Cliulle  WUIi^flu  WM  c«BTlet«d  af  TlalaA- 
ing  tlH-  local  vptloii  law,  and  ke  wpeela. 
AflrmeA. 

MasB  Trice,  for  tbe  Btata 

DAVIDSON,  J.  TtOa  comrkfUoB  wai  haA 
for  an  alleged  rlolation  of  ttie  local  eptSon 
law.  Tbe  reeonl  before  ns  eontalm  nettber 
a  statemCTt  of  tbe  facts  mr  bBls  of  exc9- 
thm.  Tbe  only  error  aarisneA  hi  In  the  M- 
Unriag  language:  me  verdict  of  t3ie  Jury 
Is  contrary  to  tbe  law  and  -cantniry  to  flw 
evidence."  Aa  stated  above,  tbe  evidence  Is 
not  before  ns.   Tbe  Judgment  Is  affirmed. 


FIERCE!  T.  STATBL 
(Conit  oC  Otbulnal  Appeals  of  Texas.   Feb.  2, 
1888.) 

ANtaaBT— Fovuxi  OaDSMS— IiiMorMBxi^-aum- 

CIBMCT— VahIAKOK 

1.  Ueve  was  a  Toriance  nbam  the  triietmapt 

alleged  that  defendant  totgei  a  postal  money  or- 
der, and  the  pro:>f  was  that  he  forged  the  name 
of  tbe  payee  to  a  receipt  on  mM  mosey  order. 

2.  An  indictment  for  forging  "a  Untad  States 
postal  maney  order  for"  a  certain  sum,  af  a  cer- 
tain number  and  date,  procured  at  a  certain 
place,  and  purable  at  a  certain  place,  tn  a  cer- 
tain person,  did  not  Bufficiently  show  tha  snb- 
•tantlal  parts  of  the  order,  no  copy  being  set  out. 

Appeal  from  district  court  VIctaria  coimt/i 

James  C.  Wilson,  Judge. 

A.  P.  Pierce  was  convicted  of  forgKy,  and 
be  appeals.  Reversed  and  dUmlased. 

Mann  Trice,  lor  tbe  State. 

UESBKRSOS,  I.  AppellaBt  was  coovtcted 
of  florgery,  and  lods  ponlslunent  assessed  at  ooo- 
teement  to  tbe  penltentlaxy  tta:  two  jieais; 
benee  this  appeal. 

A  number  of  bills  of  exception  were  reserved 
to  the  fftJtare  of  tbe  court  to  charge  certain 
phases  of  case  Insisted  on  by  appellant.  A 
raotk>a  was  also  made  in  arrest  of  Judgment, 
wbldi  woe  overruled,  and  a  bill  sf  exceptions 
reserved  to  tbis  actlw  of  tbe  court  As  all  af 
these  exc^ittone  binge  on  tbe  indietiBenjt,  we 
will  stnte  tbe  cbarglng  port  of  tbe  same,  to  wit: 
TAtat  the  said  A.  P.  Fierce  "ddd  then  and  there, 
without  lawful  autbsrUy,  wlUCuUy  and  fraudo- 
Imitly  matae  a  false  Instromient  In  writing  pur- 
porting to  be  tbe  act  of  uotber,  to  wit,  tbe 
aet  «f  H.  J.  Fearce,  wbich  said  ^Ise  iDstrameot 
was  a  United  States  postal  money  order,  a  co|^ 
of  wblcb  cannot  be  given  herein,  for  tbe  rea< 
son  that  tbe  same  was  duly  forwarded,  as  re- 
quired by  law,  by  the  postmaster  of  Victoria, 
Texas,  to  tbe  office  of  tbe  postmaster  general 
of  the  United  States,  at  Waabfaigton,  District 
of  Colmnbla,  and  Is  not  bow  fPltbtn  tbe  state 
of  Texas,  but  which  was  a  postal  money  or- 
der for  tbe  sum  of  forty  doUaie,  {uxxmred  at 
Rockdale,  T^s,  dited  Deenaber  12,  1800, 
payable  to  H.  J.  Fearce  at  Ylctorta,  Texas,  tbe 
number  of  aald  order  bedng  8,898,  a  better 


do8cii^>U(Hi  of  wblcb  cannoc  be  given;  which 
Bald  money  order  tbe  said  A.  P.  Pierce,  repre- 
senting himself  to  be  tbe  person  to  wbcHU'the 
same  was  payable,  to  wit,  H.  J.  Pearce,  Signed 
the  name  of  tbe  said  H.  J^  Pearce  thereunto, 
without  lawful  autborlty,  and  wttb  Intent  to 
defraud,  and  thereby  procured  tbe  payment  of 
tbe  said  order  to  blm,  tbe  said  A.  P.  Pierce, 
against  tbe  peace  and  dignity  of  tbe  state." 
With  reference  to  the  charges  asked,  tbe  in- 
slstenoeis  that  tbe  indictment  alleges  tbat  tbe 
pest  office  money  order  was  made  by  H.  J. 
Pearce.  wbereas  said  order  was  not  made  at  all 
by  him,  but  was  made  by  tbe  postmaster  at 
Rockdale,  and  the  forgery  committed  by  a^ 
pellant,  if  any,  was  In  forging  tbe  name  of  H. 
J.  Pearce  to  a  receipt  for  tbe  money  due  on 
said  order.  Tbe  motion  In  arrest  of  Judgment 
alleged  tbat  "tbe  bidictment  is  vague.  Indefinite, 
and  uncertain,  and  falls  to  put  defendant  upon 
noUce  as  to  what  cbarge  be  Is  called  upon  to 
answer.  The  indictment  charges  that  defcnd- 
aat  mode  a  pott  office  money  order  In  Victoria 
coonty,  and  at  tbe  same  time  alleges  tbat  said 
post  office  money  order  was  procured  In  Rock- 
dale^ Tex.  Tbe  Indictment  shows  tbat  this 
court  has  no  Jurisdiction  of  this  cause.  In  tbat 
it  abows  tbe  alleged  forged  Instrument  was  not 
made  in  Victoria  county,  but  In  Rockdale,  Tex., 
wblcb  is  not  in  said  county.  Tbe  Indictment 
diai^es  that  tbe  alleged  post  office  money  or- 
da  made  by  defendant  purported  to  bare  been 
made  by  H.  J.  Vearce,  without  showing  tbat 
said  Pearce  was  a  postmaster,  or  was  acting  in 
aay  other  capacity  tbat  would  autborlze  him  to 
nulce  post  office  money  orders.  Tbe  indict- 
ment alleging  tbat  defendant  made  a  post  office 
money  order  purporting  to  be  tbe  act  of  Q.  J. 
P«trce,  without  showing  any  autborlty  in  tbe 
said  Pearce  to  make  such  order,  falls  to  allege 
the  making  of  an  instrument  tbat  would  cre- 
ate, Jocrease,  or  diminish  any  pecuniary  lia- 
bility or  oMigation.  Tbe  indictment  shows 
tbat  the  alleged  false  Instrument  is  neither  last, 
deatrotyed,  nor  In  tbe  bands  of  tbe  adverse  par- 
ty, and  fails  to  show  any  diligence  to  secure 
tbe  same,  or  a  copy  thereof,  and.  altbongh 
showing  tbat  its  wha%abouts  is  known,  fails  to 
show  tliat  any  effort  baa  been  made  to  procure 
the  same,  or  a  copy  thereof;  wberefcre  the  In- 
dictment Is  Insufficient,  In  that  it  neglects  and 
fails  to  set  out  tbe  alleged  forged  mstnimcnt 
In  bKC  verba.  The  Indictment  Is  Inconsistent 
and  contradictory.  In  tbat  It  alleges  tbe  al- 
leged forged  Instrument  purports  to  have  been 
mode  by  H.  J.  Pearce,  and  at  tbe  same  time  al- 
lies tbat  it  was  pa>'able  to  IL  J.  Peajce,  and 
tbe  money  was  paid  to  some  one  represent- 
ing himself  as  U.  J.  Pearce,  by  signing  tbe 
name  of  said  H.  J.  Pearce.  Tbe  Indlctm^t 
falling  to  set  out  the  instrument  in  biec  ver- 
ba, it  must  allege  that  If  true,  as  made  by 
defendant.  It  would  bave  created,  increased, 
dlmlnisbed,  or  defeated  some  pecuniary  ob- 
ligation." This  motion  was  overruled,  and 
appellant  reserved  bla  bill  of  exceptions. 

It  occurs  to  us,  on  an  inspection  of  tbe  In- 
dictment; tbat  appellant's  motion  should 
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bare  preraUed.  U.  It  wu  tnn,  ai  aUefsd 
b7  aroetlant,  ttaat  he  eonld  not  prociwe  the 
post  office  money  order  itBeU,  tt  B«eni«  to  ns 
that  be  eenld  have  set  iqi  the  same  by  a  anb- 
•tautiid  to^iy,  which  wohU  tmn  lAown,  In 
mbBtaiioe,  as  foUowa: 


The  forgery,  as  before  stated,  consisted  in 
defendant  forging  the  name  of  H.  J.  Pearce 
to  a  receipt  on  said  post  office  money  order 
for  the  money  due  the  owner  thereof.  We 
atterly  fall  to  see  how  U  could  be  alleged, 
nnder  the  evidence  In  this  case,  that  appel- 
lant forged  the  money  order;  and  certainly 
proof  that  he  forged  a  receipt  to  aold  money 
order  would  not  be  proof  responsive  to  the 
allegations  that  he  forged  the  order  itself. 
80,  In  onr  opinion,  there  was  a  variance  be- 
tween the  allegation  and  the  proof  In  the 
above  respect;  and,  moreover,  the  pleader, 
having  failed  to  set  out  the  order  by  copy, 
failed  In  the  averments  to  set  out  the  sub- 
stantial parts  of  said  post  office  money  or- 
der. If  appellant,  Indeed,  forged  the  money 
order,  then,  aa  contended  by  appellant,  the 
proof  should  have  shown  that  he  personated 
the  postmaster.  In  this  case  It  shows  no 
such  thing.  On  the  contrary.  It  shows  that 
he  forged  the  name  of  the  payee  of  such  or- 
der; that  he  forged  his  name  to  a  receipt 
OD  the  same,  and  obtained  the  money  due 


on  It.  In  our  opinion,  the  indictment  Is 
wholly  defective,  and.  even  \C  It  be  conceded 
that  It  was  a  good  mdlctmeot,  there  ta  a 
complete  variance  between  it  and  the  proof. 
The  judmnent  la  iftTeiaad,  and  tbtt  cftuae  or- 
dered dlamlMNiL 


BDWAXDS  T.  STATBL 

(Oawt  «C  OfanfaMl  Appeals  of  Tokhl   Vek  t, 

1608.) 

J)drt  — IwAXEiaara — AraE4L— Kecobd— Asnaw. 

1.  The  derk  drew  t2  Jnrora  from  tlw  panel. 
One  of  those  dnewn  not  answering,  having  step- 
ped aside,  auoth->r  juror  was  drawn,  wliereapcHi 
the  jmr  was  sworn,  and  defendant  entered  Ids 
plea.  fmmetHstely  afterwards  the  first  Joror 
retorned,  on  ntfticinr  which  the  clerk  dismiaBed 
the  Bttcoad  jaroE,  and,  after  swearing  tlxe  fiat 
Jurotvthe  msl  proceeded.   B«td  no  error. 

2.  The  cottrt  eatroot  pass  on  the  qvastlcBi 
whet^ker  tlie  rerdiet  la  supported  by  the  erldeilGe. 
where  tliere  is  do'  statement  of  facta. 

Appeal  from  district  conrt,  Haxcto  toaaty; 

Bt.  D.  CavtB,  jBdge. 

Oliver  Edwarda  was  convicted  fociacT, 
and  he  appeals.  Affirmed. 

Mann  TrUx,  tor  the  SUitA. 

HUBT;  F.  ^   AppcUsmt  was  oonvlctnd  of 

forgery  under  an  indictment  chargliig-  tliat 
offense,  and  also  cimtalning  a  count  for  pa»^- 
ing  a  forged  instrument.  Tha  second  coont 
was  eliminated  by  the  court  In  hia  cliarge, 
and  the  attention  of  the  jury  directed  to  the 
first  count  of  the  Indictment 

From  the  panel  for  the  week  the  clerk 
drew  12  Jurors.  PanI  Timpson'a  name 
pears  among  the  12.  When  the  names  were 
called  by  the  clerk.  Timpson  did  not  answer, 
having  stepped  aside.  Thereupon,  the  clerk, 
seeing  only  11  Jurors  In  the  box,  called  from 
said  Jury  list  the  name  of  W.  E.  Fltzgeraid. 
Fitzgerald  and  other  Jurors  were  sworn  to 
try  the  case,  and  the  defendant  enter  his 
plea  of  "Not  guUty."  After  the  plea  of  the 
defendant,  Timpson  returned  Into  court  and 
took  his  seat  among  the  jurors.  The  clerk 
observed  this,  and  ordered  Fitzgerald  to  re- 
tire from  the  Jury,  which  he  did;  and  the 
Juror  Timpson  was  sworn,  and  sat  upon  the 
Jury  that  tried  appellant  We  see  nothing 
wrong  in  this  matter.  This  case  was  tried 
since  the  last  act  of  the  legislature,  and  we 
will  not  inquire  as  to  whether  the  defendant 
entered  tUs  plea  to  the  Indictment  or  not,  or 
whether  the  Jury  were  properly  sworn,  un- 
less these  irregularities  were  called  to  the 
attention  of  the  court  at  the  time. 

There  Is  no  statement  of  the  facts  contain- 
ed In  the  record.  The  only  ground  of  the 
motion  for  a  new  trial  is  that  the  verdict  Is 
not  supported  by  the  evidence,  and,  in  the 
absence  of  the  facta,  we  cannot  pass  upon 
the  merits  of  this  matter.  The  Judgment  ts 
affirmed. 
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(Ter. 


Ex  parte  FAGG. 
<Oourt  of  GrimiQal  Appeals  of  Texas.    Feb.  2, 
1898.) 

Crimikal  Law — JuHinuicrinx— Uunicipal 
ConBTB  — G  AMBLiire. 

1.  Since  part  of  the  pnnishm^t  for  keeping 
a  Baming  table  and  bank  for  the  purpoBe  of  gam- 
ing* is  impTisoomcnt  in  the  eotrnty  jail,  jurisdic- 
tion to  try  and  punish  the  ofEense  is  conferred 
upon  the  county  court  alone,  by  Const  art.  5, 
8  16,  and  Code  O.  Proc.  1895,  art  91.  ^ving 
the  county  court  excluaire  original  jurwdiction 
of  misdemeanors  where  the  fine  Is  not  less  than 
|200,  and  by  Const,  art  5.  S  19.  and  Code  Cr. 
Proc.  art.  96,  giving  Justices  of  the  peace  orig- 
inal and  concurrent  jurisdiction  of  misdemeanors 
where  the  punishment  is  by  fine  only,  and  does 
not  exceed  $2U0. 

2.  An  act  granting  a  manicipa!  corporation  au- 
dwrlb'  to  make  an  offense  against  the  state  also 
an  offense  against  liie  dty,  with  power  to  prose- 
cute therefor  in  the  city  court,  as  contrary  to  or- 
dinance, violates  Coost.  art  5,  §  12,  requiring 
«U  prosecutions  of  offenses  against  the  state  to 
be  m  the  name  of  the  state,  and  to  conclode  i 
against  its  peace  and  dignity]  idnce  prosecuting 
an  offense  against  the  state  in  a  city  court,  un- 
der an  ordinance  making  it  an  offense  against 
the  dty,  does  not  deivive  the  proceedings  of  the 
diaractntottcfl  of  a  prosecutioa*  or  malce  the 
ofloiBe  other  than  a  state  offense. 

Bad  Pagg  was  convtoted  of  keeping  and 
^talbrUng  a  gaming  table  and  bank,  and  he  . 
'  brings  an  original  proceeding  for  writ  of  ' 
habeas  corpus.    Granted,  and  relator  dls-  ' 
charged. 

Oeland  &  Brown  and  Wm.  P.  Ellison,  for 
relator.  A.  P.  WwEencraft  and  T.  A.  Work, 
for  city  of  Dallas. 

HENDERSOX,  J.    This  is  a  proceeding  on 
an  origlnfll  habeas  corpna,  granted  and  made 
returnable  before  this  court    The  petition 
alleges  (that  applicant  is  Illegally  restrained 
by  one  J.  C.  Arnold,  chief  of  police  of  the  ' 
city  of  Dallas,  by  rliiiae  of  a  certain  judg- 
ment of  commitment  of  the  city  court  of  ' 
Dallas.   The  agreed  statement  of  facts  con-  | 
tains  a  copy  of  the  judgment  and  writ  of  , 
commitment,  the  complaint  on  which  the  ap-  ; 
pllcant  was  tried,  together  with  a  copy  of 
the  ordinance  under  which  the  prosecution  \ 
and  conviction  were  had.    Said  ordinance 
follows  the  state  law  on  the  subject,  and 
makes  It  an  offense  against  the  city  of  ^ 
Dallas  for  any  person  to  keep  or  exhibit,  for  ' 
the  purpose  of  gaming,  any  gaming  table  or 
bank  of  any  kind  or  description  whatever,  or 
any  table  or  bank  used  for  gaming,  etc.;  and  j 
the  punishmpnt  Imposed  Is  a  fine  of  not  less  i 
than  ¥2o,  nor  more  than  ftOO.  and  Imprison-  | 
ment  In  the  city  jail  for  not  less  than  10  nor  ! 
more  than  90  days,  which  Is  the  same  In 
amount  and  degree  as  that  proviilotl  under  the 
state   law  or  statute  on  the  subject  which 
makes  gaming  an  offense  agahist  the  state 
laws.    There  was  no  Information  filed  against 
defendant,  bnt  the  complaint  on  which  he  was 
tried  Is  as  follows:  "The  State  of  Texas,  County 
of  Dallas,  City  of  Dallas.  Personally  appeared 
before  the  undersigned  authority,  E.  F.  Gat^ 
who,  after  being  duly  awom,  deposes  and  saya 


that  Bud  Fagg,  in  the  dty  of  Dallas  and  state 
of  Texas,  on  the  9th  day  of  October,  189T.  and 
before  the  filing  of  this  complaint,  did  milaw- 
fully  keep  and  exhibit,  for  the  purpose  of  gam- 
ing, a  gaming  table  and  bank,  to  wit,  a  faro 
bank,  contrary  to  ordinances  in  sodi  cases 
made  and  provided.  [Signed]  E.  F.  Gates." 
Sworn  to  and  subscribed  before  T.  L.  Lawhon, 
city  secretary.  On  the  trial  the  relator  Fa^ 
was  convicted,  and  his  punishment  assessed 
at  a  fine  of  $26  and  10  days*  imprisonment  in 
the  dty  Jail. 

The  contention  of  the  applicant  is  that  said 
conviction,  being  under  an  ordinance,  and  In 
the  city  court  of  Dallas,  Is  Illegal  and  void: 
(1)  Because  the  statutes  of  the  state  make  the 
exhibiting  of  a  gaming  table  for  the  purpose 
of  gaming  an  offense  against  the  state,  and  it 
Is  not  competent  for  the  legislature  to  grant  to 
a  municipality  anthority,  by  ordinances,  to  su- 
persede tbe  state  law  on  the  subject;  {Zf  be- 
cause the  city  court  of  Dallas  has  no  author- 
ity to  try  offenses  against  the  state  law; 
and,  granting  the  city  court  of  Dallas  has  tbe 
power  to  try  state  cases.  It  must  proceed  as  a 
state  court  In  the  view  we  take  of  this  ques- 
tion, It  Is  not  necessary  to  discuss  the  last  two 
propositions.  Inasmuch  as  the  offense  alleged 
against  applicant  was  prosecuted  merely  as  a 
violation  of  the  city  ordinances;  and  we  are  ac- 
cordingly confronted  with  two  questions:  (1) 
Does  the  charter  of  Dallas  authorize  the  dty 
council  to  pass  an  ordinance  making  said  of- 
fense of  keeping  and  exhibiting  a  gaming  table 
for  the  purpose  of  gaming  an  <^ense  against  tbe 
city?  (2)  If  the  charter  grants  this  power,  did 
the  tes^slature  have  the  power,*  under  the  con- 
stitution and  laws  of  this  state,  to  confer  upon 
tbe  municipality  of  Dallas  authority  to  make 
the  exhibiting  and  keeping  of  a  gaming  table 
for  the  purpose  of  gamli^  an  offense  against 
the  city? 

We  ml^t  observe  here  that  section  21  of  tbe 
new  charter  of  the  dty  of  Dallas,  granted  by 
the  2oth  legislature,  gives  to  tbe  city  court  of 
DqUhs  jurisdiction  as  follows:  "(1)  To  try, 
hear,  determine,  and  punish  all  misdemeanors 
over  which  the  Dallas  city  court  now  has  juris- 
diction. (2)  To  try,  hear,  determine  and  pun- 
ish all  misdemeanors  arising  under  the  pro- 
visions of  this  charter;  to  have  concurrent 
Jurisdiction  with  the  state  courts  over  all 
mi-sdemeanons  against  the  state  taws,  com- 
mitted within  tbe  dty  limits,  except  theft 
and  those  Involving  <MCIlcIaI  misconduct,  and 
to  have  exclusive  Jurisdiction  over  disor- 
derly houses  and  female  vagrants."  But,  as 
stated.  It  is  not  necessary  to  discuss  this  pro- 
vision with  reference  to  the  jurisdiction  ot 
the  city  court  of  state  offenses,  prosecuted  as 
such;  and  so  it  does  not  become  necessary  to 
discuss  the  bearing  of  tbe  case  of  Harris  Co. 
V.  Stewart  (Tex.  Sup.)  41  S.  W.  6G0,  or  to 
review  the  case  of  Leach  v.  State,  36  Tex, 
Cr.  R.  248,  36  S.  W.  471;  nor  will  we  do  so. 
further  than  to  suggest  that  we  find  nothing 
In  the  former  case  requiring  us  to  change  the 
TlewB  expressed  In  tbe  Laich  Case.  Fnrther- 
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mOTe,  while  not  necessary,  yet  the  question 
being  Insisted  on,  we  will  examine  tbe  position 
of  a^Ilcant  with  reference  to  tbe  caption  of 
the  charter  of  the  city  of  Dallas  as  passed  by 
the  ^th  l^slature,  said  caption  being  entitled 
"An  act  to  Incorporate  the  city  of  Dallas,  and 
grant  It  a  new  charter." 

Appellant's  contention  Is  that  If  it  be  con- 
<-eded  that  the  legislature  has  the  power,  in 
accordance  with  the  view  taken  by  tbe  sn- 
preme  court  In  Harris  Co.  v.  Stewart,  supra, 
to  confer  jurisdiction  npon  a  municipal  court, 
and  so  create  a  state  court,  tbe  legislature  has 
not  done  so  in  this  Instance.  Entertaining  the 
view,  as  we  do,  that  a  municipal  court  is  not 
a  state  court,  except  In  a  limited  sense  (that 
is,  a  state  court  for  municipal  purposes  only), 
we  would  expect  to  find,  under  tbe  above  cap- 
tion, not  a  state  court,  as  a  part  of  the  Judicial 
system  of  tbe  state,  but  a  municipal  court,  hav- 
ing jurisdiction  and  cognizance  of  matters  in- 
cidental to  the  corporation.  In  this  regard  we 
hold  the  views  expressed  in  Blessing  v.  City 
of  Galveston,  42  Tex.  OU.  As  we  understand 
that  case.  It  was  an  Injunction  proceeding 
brought  by  Blessing  and  ottiers  to  restrain  the 
City  of  Galveston  from  proceeding  in  prose- 
cutions alleged  to  have  been  commenced  by 
warrants  Issued  by  John  S.  Rhea,  claiming  to 
be  acting  as  recorder,  under  pretense  of  au- 
thority alleged  to  have  been  conferred  on  him 
by  an  act  of  tbe  legislature,  inconiraratlng  the 
city  of  Galveston.  Several  of  tbe  parties  had 
been  arrested,  and  others  threatened  with  ar- 
rest, for  breach  of  an  ordinance  requiring  them 
to  pay  a  license  tax  on  their  respective  occupa- 
tions, trade8,and  professions, and  also  to  enjoin 
and  restrain  appellee  from  the  collection  of  said 
license  tax.  The  fourth  ground  urged  by  com- 
I^blnants  against  the  enforcement  of  the  tax 
In  the  court  was  that  the  recorder's  court, 
created  by  the  charter  of  the  dty  of  Galveston, 
in  which  the  proceedings  were  had  to  enforce 
the  penalties  for  failure  to  pay  said  taxes,  Is 
not  such  a  Judicial  tribunal  as  is  warranted  by 
section  1  of  article  5  of  the  constitution.  On 
this  question  Judge  Moore  uses  the  fcdlowing 
language  which  we  quote  In  full:  "The  o1>- 
Jectlon  made  to  the  constitutionality  of  the 
reo(»der*s  court  created  by  the  charter  has 
been,  in  effect,  answmd  by  what  has  been 
heretofore  said.  If  the  l^slatnre  may,  1^ 
reason  of  Its  inherent  l^slatlve  power,  create 
a  municipal  corporation  for  purposes  of  load 
government,  It  seems  to  follow,  as  a  necessary 
contdnslon,  that  It  may  invest  with  sndti  pow- 
ers as  are  necessary  and  essential  for  the  ends 
and  purposes  of  Its  creation.  Without  the 
grant  of  general  police  powers,  and  the  means 
of  enforcing  their  respect  and  obso'vance,  the 
act  of  Incorporation  of  s  town  or  cll7  would 
be  Uttle  better  than  waste  paper.  Judicial 
power  of  a  general  diaracter,  such  as  Is  con- 
ferred npon  constitutional  tribunals,  or  officers 
clothed  with  Judicial  functions  for  the  general 
admbiistnition  of  the  laws,  in  cwtradlstlncr- 
tion  to  local  or  municipal  ordinances  and  regu- 
lations, cannot  be  conferred  npon  mere  corpo- 


ration courts  created  to  enfoi-ce  the  police 
powers  delegated  to  such  corporations.  This 
seems  to  be  the  extent  to  which  we  can  cer- 
tainly say,  in  the  absence  of  the  constitutions 
and  statutes  applicable  to  them,  that  most  of 
the  cases  cited  by  appellant  dearly  go.  Some 
of  them,  however,  seem  to  lay  down  a  broader 
rule.  We  cannot  consent  to  give  the  sections 
of  our  constitution,  conferring  and  distributing 
the  judicial  power,  so  limited  and  technical  a 
construction  and  application.  We  think  its 
language,  vesting  judicial  power  *ln  such  in- 
ferior courts  and  magistrates  as  may  be  cre- 
ated in  this  constitution,  or  by  the  legislature 
under  Its  authority,'  entirely  sufficient  to  war- 
rant the  leglslatm-e,  when  creating  municipal 
corporations,  in  the  absence  of  any  restrk;tlon, 
to  create  local  munidpal  tribunals  as  an  es- 
sential necessity  to  the  well-being  of  such  local 
municipal  corporations,"— citing  State  v.  Young. 
3  Kan.  445;  Hutcbings  v.  Scott.  9  N.  J.  Law 
218;  Shafer  t.  Mumma,  17  Md.  3S1;  Mayor, 
etc.,  T.  Dechert,  32  Md.  368.  Here,  to  our 
minds.  It  Is  very  apparent  that  Judge  Moore 
drew  a  distinction  between  state  tribunals  con- 
stituting a  part  of  our  judicial  system  and  nra- 
nldpal  courts  as  such.  The  latter  he  regarded 
as  merely  an  incident  to  the  corporation,  and 
with  limited  powers  to  enforce  munidpal  or- 
dinances only.  As  stated  atmve,  we  would 
not  expect,  under  the  caption  of  an  act  to 
ctiarter  or  Incorporate  a  city  or  town,  to  find 
th^under  an  artide  or  clause  creating  a 
court  for  other  than  purely  municipal  purposes; 
much  less  an  act  creating  a  state  court,  or  rest- 
ing a  municipal  court  with  jurisdiction  which 
pertains  to  a  state  court  And,  if  the  prose- 
cution in  this  case  was  for  a  state  offense  as 
such,  we  would  be  inclined  to  hold  that  the 
title  of  said  act  does  not  embrace  the  subject 
of  creating  a  state  court  of  the  municipal  court 
of  the  city  of  Dallas,  or  of  conferrhig  a  Juris- 
diction which  pertains  to  our  state  courts  on 
said  tribunal.  On  this  subject  we  refer  to 
Wulftnnge  v.  McCoUom,  S3  Ky.  3G1;  Brown  t. 
State,  79  Ga.  324,  4  S.  E.  861;  State  v.  Kln- 
sella,  14  Minn.  524  (GU.  395);  Holmberg  t. 
Haudt,  16  Neb.  337,  20  N.  W.  279;  City  of 
San  Antonio  t.  Gould,  34  Tex.  49;  Giddlngs  t. 
San  Antonio,  47  Tex.  56G. 

However,  as  stated  t>efore.  the  question 
here  presented  to  us  Is  whether  or  not  the 
charter  of  Dallas  confers  authority  on  the 
city  council  to  make  this  an  offense  against 
the  city,  and  whether  or  not  the  legislature 
can  confer  this  authority.  The  charter  of 
tbe  city  of  Dallas  Is  a  special  charter,  author- 
ised under  the  constitution  for  cities  having 
more  than  10,000  population;  and  by  a  num- 
ber of  sections,  from  48  to  124,  Inclusive,  said 
charter  proposes  to  confer  general  powers 
on  the  city  council  to  do  certain  things. 
Among  a  number  of  other  things  which  the 
city  la  thus  authorized  to  do,  it  appeara  to 
be  authorized  by  ordinance  to  make  certain 
acts  which  are  penal  offenses  under  the  state 
laws,~offen8es  against  the  city.  See  sec- 
tions 83,  84,  86,  87,  80,  92,  93,  and  103.  All 
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of  the  ofher  enumerate  sectlont  appear  to 
be  regarding  matters  tnddental  to  and  grow- 
ing out  of  tbe  ramriclpal  corporation.  Sec- 
tion 103,  we  presume,  contains  the  proriston 
under  which  It  Is  contended  the  city  council 
bad  authority  to  pass  tbe  ordinance  against 
keeping  and  exhibiting  gaming  tables,  under 
which  tbe  conviction  fras  had  In  this  case. 
Said  section  reads  as  follows:  "To  license, 
tax  and  regulate  billiard  tables,  pin  alleys 
and  ball  alloys:  to  supprcea,  restrain  and 
regulate  and  control  disorderly  houses,  tip- 
pling shops  and  groceries,  gambling  and 
gaining  hoases,  and  games  of  every  kind, 
lotteries  and  all  fraudulent  devices  and 
practices,  bawdy  bouses  of  prostitution,  and 
to  punish  all  keepers  of  said  houses  and' ex- 
hibitors or  players  at  said  games  and  other 
things,  with  tbe  same  penalties.  One  and 
Imprisonment  as  may  be  Inflicted  therefor 
by  the  statutes  of  the  state  of  Texas."  It 
would  appear  theretrom  that  the  legislature 
had  conferred  the  power  (If  It  was  author- 
ized to  do  so)  on  tbe  city  council  to  pass  an 
ordinance  making  the  offense  created  by  tbe 
statutes  of  the  state  an  offense  against  the 
state,  to  wft,  the  keeping  and  exhibiting  of 
a  gaming  table  and  bank  for  the  purpose  of 
gaming,  also  on  offense  against  the  city; 
and  tbe  only  qnestlott  tuen  Is,  did  the  legis- 
lature bare  the  cmstltntkmal  rlg^it,  under 
tlie  constitution  and  laws  of  tills  state,  to 
confer  this  power?  We  would  observe  here 
that  tbe  general  laws  of  the  state  (see  ar- 
ticles 929-931,  Code  Cr.  Proc.  1895,  Inclualye) 
puts  mayors  and  recorders  of  dtles  on  the 
same  plane,  as  to  tbe  administration  of  laws 
with  reference  to  criminal  prosecutions,  as 
Justices  of  the  peace,  and  vests  them  with 
the  same  power  and  Jurisdiction,  and  author- 
izes municipal '  councils,  by  ordinances,  to 
create  acta  which  are  made  penal  by  state 
laws  also  offenses  against  the  city,  and  to 
make  all  prosecutions  and  convictions  under 
city  ordinances  good  In  bar  of  prosecutions 
for  tbe  same  act  under  state  laws,  and  vice 
versa.  The  act  here  eomplalued  of  does  not 
come  within  this  category.  It  Is  such  an  of- 
fense as  a  Justice  of  the  peace  has  no  Juris- 
diction to  try,  but  tbe  power  to  try  and  pun- 
ish the  same  Is  vested  by  the  constitution 
and  laws  of  the  state  In  tbe  county  court 
<see  sections  16  and  19,  art  6,  Oonst;  and 
see  articles  91  and  96,  Code  Or.  Proc.  1895); 
that  Is,  Imprisonment  in  the  connty  Jail  be- 
ing a  part  of  tbe  puidshment  noAec  tbe  state 
law  for  this  offense,  It  can  only  be  tried  In 
tbe  county  court,  same  being  a  court  of  rec- 
ord. Some  authorities  hold  that  where  the 
state  law  has  acted  upon  a  matter,  and  made 
the  act  an  offense  egnlnst  the  state,  the  leg- 
islature cannot  afterwards  delegate  anthori- 
ty  to  municipal  governments  to  create  Ote 
same  act  an  offense  against  the  city.  The 
state  having  once  occupied  the  territory,  the 
dty  18  excluded  from  interfering  with  It.  See 
Mayor,  etc^  of  Savannah  v.Hn8aey,21Oa.80; 
Wayne  Oa  r.  City  of  Detroit.  17  Mich.  390; 


Oooley,  Coast  LIm.  140,  228;  11  Am.  &  Eng. 
Bnc.  Law,  p.  9^;  17  Am.  &  Eing.  Bnc.  Law,  p. 
2S7.  The  decisions  of  our  state,  however, 
appear  to  be  otherwise,  and  to  antboriae  mu- 
nicipal corporations  to  take  ]urlsdIctI<Ha,  and 
by  ordinance  create  an  act  iHilch  Is  already 
a  state  offense  an  offeme  against  the  dty. 
This  seems  to  be  tbe  holding  of  this  court 
with  reference  to  such  offenses  as  Justices  of 
tbe  peace  have  Jurisdiction  to  try;  and  in 
such  cases  it  la  beM  that  the  ordinance  must 
conform  to  tbe  state  laws  in  creating  the  of- 
fense and  Imposing  the  penalty  therefor. 
Bee  Ex  parte  Boland,  11  Tex.  App.  15B;  Flood 
V.  State,  19  Tex.  App.  SSi;  Bx  parte  Free- 
land  {Tfisc  Gr.  App.)  42  S.  W.  28S;  Anger- 
hoffer  V.  State,  15  Tex.  App.  618.  There  are 
some  dedsiona  of  this  court  whldi  hoM  that 
a  municipality  can,  by  ordinance,  take  juris- 
diction of  offenses  which  are  made  such  try 
the  laws  of  this  state,  and  of  which  the  coun- 
ty court  has  exduelve  Jurisdiction;  and  this 
notwithstanding  section  12  of  article  5  of 
the  constitution,  which  requires  that  "all 
prosecutions  must  be  In  tbe  name  and  by 
aotborfty  of  the  state  of  Texae,  and  shall 
conclude  against  the  peace  and  dignity  of 
the  state."  Bee  Bx  parte  Wilson,  14  Tex. 
App.  592.  In  the  Wilson  Case,  supra,  the 
constitutional  provision  above  mentioned  was 
not  discussed  at  all;  nor  was  it  discussed  in 
any  case  we  are  aware  of  except  In  Leach 
V.  State,  SS  Tex.  Cr.  R,  449,  34  &  W.  124. 

Of  eourae,  a  great  many  matters  are  Inci- 
dental to  municipal  corporations,  and  are  not 
at  an  violative  of  state  laws,  and  no  ques- 
tion can  arise  as  to  ordinances  covering  said 
acta.  A  number  of  acts  are  petty  otCeaan. 
and  are  covered  by  state  laws,  and  would  ap- 
pear also  to  be  fMcnllarly  offenses  against 
tbe  municipal  government,  and  Inddental  to 
such  government  as  well  as  offenses  against 
tbe  state.  Our  Criminal  Code  defines  a  pet- 
ty offense  aa  "one  whicb  a  Justice  of  tire 
peace  or  the  mayor  or  other  otllcer  of  a  town 
or  city  may  try  and  punish."  Fen.  Code 
1805,  art.  67.  And  this  appears  to  be  in  con- 
sonance  with  the  authorities  defining  a  petty 
offense.  Some  of  tbe  cases  hold  that  a  petty 
offense  can  be  made  an  offense  against  tbe 
munldpal  corporation  by  ordinance,  and  can 
be  punished  without  violating  the  above  pro- 
vision of  the  constitution  with  reference  to 
prosecutions,  while  others  hold  the  contrar.v. 
See  note  to  State  v.  Bobltsbek  (Bflnn.)  33 
Lawy.  Rep.  Ann.  83  (s.  c.  61  N.  W.  1023),  and 
authorities  there  dted;  City  of  Davenport 
v.  Bird,  84  Iowa,  624.  In  tbe  latter  case  tbe 
action  was  nnder  an  ordinance  of  the  dty 
of  Davenport  prescribing  that  "every  person 
who  shall  unlawfully  disturb  the  pnbllc  qul?>t 
of  any  street  alley,  avenue,  pnbllc  sqnare. 
market  place,"  etc.,  **by  toud  or  unusnal 
noise,  by  blowing  boms  or  other  Instru- 
ments," etc.,  "shall  be  guDty  of  a  misde- 
meanor"; and  the  fine  provided  was  not  len 
than  93  nor  more  than  $100,  and  Imprleon- 
ment  until  the  fine  and  costs  were  paid,  pru- 
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rtded  tliat  tbe  ImprlBsunent  Airald  not  ex- 
ceed SO  days.  It  wu  claimed  in  tlwt  cftae 
that  said  action  waa  a  proiecntlon;  tint  It 
was  Bot  autborlawd  nnder  the  cocstltatlon 
of  Iowa,  KTblcb  la  almllar  In  Its  pro  vision* 
to  onrs.  We  quotse  from  that  case  as  fel- 
lows: "la  It  necessary,  under  the  constltn- 
tton,  that  oU  proaectitloBS  for  violations  of 
mnufclpal  police  oFdlnancee  Shall  be  con- 
ducted In  the  name  and  by  the  authority  of 
the  state  of  Iowa?  Or,  In  other  words,  Js 
that  clanae  of  the  city  charter  of  Davenport 
which  directs  that  all  suits,  actions,  and 
prosecutions  Instituted,  commenced  or 
broogfat  by  tlie  corporation  shall  be  Instltnt- 
ed,  commenced  and  prosecvted  la  the  name 
of  tbe  city  of  DaTenport,'  In  conflict  "with 
the  coBStltntlonnl  provision  before  referred 
to?  We  are  of  opinion  that  It  Is  not.  This 
clanee  of  the  constttntlon  occurs  In  article  6, 
which  treats  of  fhe  Judicial  department  of 
the  goTernment.  This  article  vests  and  de> 
fines  tbe  Jndlclal  power  of  the  state,  estab- 
lishes the  temire  of  office  of  the  Judgea.  and 
defines  the  mode  of  their  dectlon;  fixes  their 
salary,  and  limits  the  number  of  Jndldal  dls- 
tricta;  provides  for  the  election  of  an  attor- 
ney general,  and  other  matters  pertaining  to 
the  Jndlclal  arm  of  the  state,  among  which 
to  the  clause  nnder  consideration.  Prom  all 
this  It  seems  manifest  that  the  requirement 
that  'all  prosecutions  shall  be  condocted  In 
the  name  and  by  the  authority  of  the  state 
of  Iowa'  contemplates  sttcb  criminal  prosecn- 
ttoDs  as  shall  be  Instituted  atid  prosecuted 
before  tbe  tribunals,  which  are  provided  for 
In  that  article  of  the  constitution,  under  the 
statutes  of  the  state.  It  Is  fitting  and  ap- 
pn^late  that  prosecntlons  tor  vMatlona  of 
the  criminal  laws  of  the  state  should  be  car- 
ried on  In  the  name  of  the  government  But 
there  Is  no  fitness  or  propriety  tn  requiring 
the  state  to  be  a  party  to  every  petty  prose- 
cntlon  nnder  the  police  regnlations  of  a  mu- 
nicipal corporation.  Such  a  construction  of 
this  article  of  the  CMistltotlon  seems  to  ns  un- 
warranted, and  not  Intended  by  the  ftamers 
of  the  constitution.  It  was  held  by  the  su- 
preme court  of  Pennsylvania  that  the  word 
*process,*  In  the  eleventh  section  of  tbe  fifth 
article  of  the  conatltntlon  of  Pennsylvania, 
Tchlch  provides  that  the  style  of  all  process 
«han  be  The  Commonwealth  of  Pennsylva- 
nia,' was  Intended  to  refer  to  sncih  writs  only 
as  should  t>econie  necessary  to  be  Issued  In 
the  courts  of  the  exercise  of  that  Judicial 
power  which  Is  estaMlBhed  and  provided  for 
in  the  article  of  the  constitution,  and  forms 
exclusively  the  snhjoct-matter  of  it.  3  Pa. 
St.  99.  Bee^  also,  Spragne  v.  Blrchard,  1  Wis. 
4fi7.  On  the  same  principle,  we  are  of  opin- 
ion that  the  word  'prosecutions,*  In  the 
eighth  section  of  article  five  of  our  constitu- 
tion, was  Intended  to  refer  only  to  such  crim- 
inal prosecutions,  nnder  state  laws,  as  should 
cognizable  by  the  Judicial  power,  which 
Is  established  and  provided  for  In  that  ar* 
tide,  and  that  It  was  not  Intended  to  hietnde 


proaecutlODS  nnder  ordlnaoces  of  municipal 
corporations,  cognliable  before  local  police 
magistrates.  It  follows,  therefore,  that,  In 
sustaining  the  demurrer  on  the  first  ground 
stated,  the  court  beknr  erred."  This  does 
not  appear  to  have  been  a  state  off«se  by 
statute.  Treating  it  as  a  municipal  offense 
merely.  It  states  the  correct  doctrine.  Under 
tbe  authorities^  we  are  Inclined  to  tbe  view 
that  In  the  face  of  the  constitutional  provi- 
sion before  quoted,  where  an  offense  has 
been  made  such  by  state  law,  notwlthstand- 
ing  It  Is  a  petty  offense,  it  must  be  luroseeut- 
ed  by  authority  of  the  state,  and  against  Its 
peace  and  dignity.  In  this  case,  however.  It 
Is  not  necessary  for  ns  to  decide  that  ques- 
tion, AS  the  offense  for  which  the  relator  was 
tried  and  punished  was  not  a  petty  offense, 
but  an  offense  over  which  tbe  county  court 
betas  &  CO  art  tt  record,  alone  bad  Jurisdic- 
tion. 

Now,  the  qaesfckn  which  presents  Itself 
la:  Does  the  fact  that  the  municipal  council 
of  Dallas  has,  1^  ordinance,  created  the  ex- 
hibiting and  keeping  of  a  gaming  table  far 
the  purpose  ot  gaming,  an  offense  against  tbe 
municipality,  relieve  It  of  being  a  prosecu- 
tion T  A  ••prosectttlon'*  is  defined  by  our 
statute  to  be  "the  whole  or  any  part  of  the 
procedure  which  the  law  provides  for  bring- 
ing offenders  to  Justice."  See  article  26  of 
the  Fenal  Code  of  ItffiS.  "It  Is  a  criminal 
proceeding  at  the  suit  of  the  government* 
Tennessee  v.  Davis,  100  U.  S.  26S.  A  prch 
oeedlng  by  a  municipal  corporation  to  en- 
force such  fines  and  penalties  as  are  ordi- 
narily and  by  usage  enforced  by  tbem  Is  not 
criminal  in  Its  nature,  whatever  may  be  the 
form  of  the  procedure.  Such  proceedings 
are  only  qiiasi  criminal,  and  are  not  prose- 
cutions. 17  Am.  &  E;Dg.  Knc.  Law,  p.  200, 
and  note;  1  Dill.  Mun.  Corp.  S  432;  City  of 
Sparta  v.  I>wl8  (Tenn.  Sup.)  23  S.  W.  183. 
As  heretofore  stated,  the  conviction  In  this 
case  would  not  come  in  the  category  of  pet- 
ty offenses,  nor  an  offense  merely  growing 
out  of  and  Incidental  to  the  municipal  gov- 
ernment; and,  In  our  opinion,  no  matter  what 
might  be  the  tribunal  or  what  the  character 
of  procedirre,  the  prosecution,  under  the  con- 
stitution and  laws  of  this  stiite,  must  be  car- 
ried on  In  the  natne  and  by  the  authority  of 
the  state  of  Texas,  and  conclude  a»nilnst  Its 
pence  and  dignity.  The  fact  that  the  prose- 
cution was  brought  under  the  city  ordinance 
did  not  deprive  It  of  the  characteristic  of  a 
prosecution;  nor  could  the  legislature  by  in- 
direction, as  by  vesting  Jurisdiction  of  tbe 
case  In  some  other  than  a  state  tribunal,  so 
change  the  nature  of  the  offense  as  to  take 
!t  out  of  the  category  which  had  been  affixed 
to  It  by  state  law,  of  a  prosecution  for  a 
criminal  offense.  And  we  hold  that  It  was 
not  competent  for  the  municipal  council  of 
Dallas,  by  ordinance,  to  create  the  keeping 
and  exhibiting  of  a  gaming  table  or  bank 
(which  was  bythe  statute  an  offense  against 
tbe  state)  an  offense  against  ^e  city  of  Dal- 
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las;  aad  the  prosecution  under  sacb  ordl- 
oance  conld  not  be  maintained  in  the  face  of 
our  constitution,  which  prescribes,  as  before 
stated,  that  all  prosecatlons  shall  be  con- 
ducted in  the  name  and  by  the  authority  of 
the  state,  and  shall  conclude  against  the 
peace  and  dignity  of  the  state.  And  we  ac- 
cordingly hold  that  the  relator  is  entitled  to 
be  discharged,  and  that  the  costs  of  this 
court  be  taxed  against  relator;  and  It  Is  so 
ordered. 

HURT,  P.  J.,  concurs  Id  result,  but  dissents 
as  to  some  of  the  propositions  announced  In 
the  opinion. 


ANDERS  et  at  t.  SPAIJ>IN0. 
(Cbart  of  CtrO  Appeals  of  Tbzss.    Fck  2, 

1898.) 

IvjimcnoN— RssnuiNnra  Exicorioir. 
In  an  action  by  A.  and  hnaband  &gainst  S. 
and  others,  plaintiffs  recorered  a  judgment  for 
certain  land,  and  8.  appealed.  A  general  de- 
murrer to  a  plea  of  intervention,  filed  by  the 
heirs  of  M.,  was  sustained,  end  the  heirs  ap- 
pealed. The  interveners  asserted  and  prayed 
fOredosnre  of  a  vendor's  tien  on  die  Itno,  out 
did  not  ask  a  money  Jadgment  against  S.  The 
conrt  of  dvll  appeals  determined  that  the  ac- 
tions by  A.  and  by  the  heira  were  sero^ble,  and 
affirmed  the  judgment  as  to  all  the  parties  ex- 
cept said  heits,  and  as  to  them  reversed  and  re> 
manded  the  cause.  Held,  that  S.  could  not  en- 
join the  execution  of  a  writ  of  possession  Issued 
on  said  judgment  in  favor  of  A.  and  huriiaiid. 

Appeal  from  district  oonrt.  Hill  coonty;  J. 
M.  Hall.  Judge. 

Action  by  J.  W.  Spalding  against  Yliglala 
F.  Aj^era  and  N.  B.  Anders,  her  husband,  for 
an  Injunction.  Prom  a  Judgment  refusing  to 
dissolve  a  temporary  writ  of  Injunction,  de- 
fendants appeal.  Reversed. 

McKlnnon  &  Carlton,  for  appellants. 

FLY,  J.  We  adopt  the  statement  of  the 
case  made  by  appellants,  ns  follows:  "This  la 
an  Injunction  proceeding  Instituted  In  the 
district  court  of  Hill  county  by  the  appel- 
lee, J.  W.  Spalding,  against  Virginia  F. 
Anders  and  her  husband,  N.  B.  Anders,  ap- 
pellants, to  restrain  the  execution  of  a  writ 
of  possession  issued  on  a  certain  judgment 
rendered  in  the  district  court  of  Hill  coun- 
ty in  cause  No.  2,561,  styled  Virginia  P. 
Anders  et  al.  v.  J.  W.  Spalding  et  al.,  ren- 
dered on  the  21st  day  of  March,  18^,  where- 
in appellants  recovered  a  judgment  for  20 
acres  of  laud  described  In  the  said  decree 
out  of  the  William  StuU  survey,  In  Hill 
county,  Tex.  The  heirs  of  M.  M.  Miller, 
deceased,  were  Interveners  in  said  cause  in 
the  district  court  of  Hill  county,  Tex.,  and 
the  district  court  sustained  a  general  de- 
murrer to  said  plea  of  Interrentlon,  from 
which  said  Miller  heirs  appealed  to  the 
court  of  civil  appeals.  The  appellee,  J.  W. 
Spalding,  also  prosecuted  an  appeal.  The 
appeal  was  beard  at  San  Antonio,  and  the 


court  at  San  Antonio  affirmed  the  judg- 
ment of  the  court  below  In  so  far  as  all 
the  parties  were  concerned  except  the  jieirs 
of  M.  M.  Miller,  deceased,  and  as  to  them 
reversed  and  remanded  said  cause  on  ac- 
count of  the  error  of  the  district  court  In 
sustaining  the  demurrer  to  their  plea  of  in- 
tervention. On  the  30th  day  of  September. 
1896,  the  appellee,  J.  W.  Spalding,  applied 
for  and  obtained  a  writ  of  injunction  to 
restrain  the  Issuance  of  an  execution  of  the 
writ  of  possession  by  virtue  of  said  Judg- 
ment aforesaid.  After  the  mandate  of  the 
court  of  civil  appeals  had  been  tiled  in  the 
district  court  of  Hill  county,  Tex.,  on  April 
21st,  the  appellants,  Vli^nla  F.  Anders  and 
her  husband,  N.  B.  Anders,  filed  an  answer 
to  said  writ  of  injunction,  and  a  motion  to 
dissolve  the  same,  which  was  on  the  same 
day  Jieard  and  overruled  by  the  court." 
From  the  Judgment  on  the  motion  to  dis- 
solve the  Injunction  the  appeal  Is  perfected. 

It  i»  the  rule,  as  laid  down  by  Elliott  In 
his  work  on  Appellate  Procedure  (section 
574),  that,  where  the  Interests  of  the  itarties 
to  an  appeal  can  be  rightly  severed,  an  ap- 
pellate conrt  may  affirm  as  to  some  of  the 
parties,  and  reverse  as  to  others;  and  the 
case  of  Hamilton  v.  Prescott,  73  Tex.  665, 
11  S.  W.  548,  Is  cited  In  support  of  the 
text,  and  in  a  note  Is  highly  commended. 
The,  same  doctrine  Is  announced,  by  the 
same  judge  who  rendered  the  opinion  In 
that  case.  In  the  case  of  Land  Co.  v.  Votaw 
(Tex.  Sup.)  42  S.  W.  96S.  On  the  former 
appeal  of  this  case  It  was  held  that  the 
action  of  Mrs.  Anders  was  severable  from 
that  of  the  Miller  heirs,  and  the  Judgment 
as  to  Spalding  was  affirmed,  while  the  Judg- 
ment as  to  the  interveners  was  reversed, 
and  the  cause  remanded  for  another  trial. 
Spaulding  v.  Anders  (Tex.  Civ.  App.)  35  S. 
W.  407.  As  stated  in  that  opinion,  the  suit 
of  Mrs.  Anders  against  the  appellee  In  thin 
case  was  for  the  recovery  of  certain  land, 
and  the  Interveners  showed  by  their  plead- 
ing that  they  asserted  a  vendor's  Hen 
against  the  land,  and,  while  they  prayed  for 
a  foreclosure  of  their  lien,  they  did  not  ask 
for  any  money  Judgment  of  any  character 
against  the  appellee  in  this  case.  The  Judg- 
ment affirmed  by  this  court  against  appel- 
lee was  as  flnal  as  though  the  interveners 
had  not  appeared  In  the  cause.  The  two 
cases  were  in  no  wise  interdependent,  and 
the  writ  of  possession  can  be  executed  with- 
out jeopardizing  the  Interest  of  any  one. 
Appellee  could  have  applied  for  a  writ  rr 
error  to  the  supreme  court,  which  would 
have  had  Jurisdiction  of  the  matter.  Idiml 
Co.  V.  Votaw,  supra.  As  between  appel- 
lants and  appellee,  it  has  been  settled  thst 
the  former  are  entitled  to  the  land,  and 
there  con  be  no  valid  reason  given  for  with- 
holding a  writ  of  possession.  There  can 
be  no  Judgment  rendered  In  the  case  against 
Spalding  for  rent  of  the  land.  If  for  no  other 
reason,  because  he  Is  no  longer  In  the  suit 
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and  no  jadgment  for  rents  has  been  asked 
against  him.  Ttae  interveners  hare  not 
complained  of  the  Issuance  of  the  writ  of 
possession,  and  appellee  had  no  ground  for 
complaint  There  was  no  ground  alleged 
that  entitled  appellee  to  an  Injunction,  and 
the  Judgment  will  be  reversed,  and  judg- 
ment bere  rendered  dlssolTlng  the  Injunc- 
tion. 


BEITEL  T.  DOBBIN  et  al.i 
(Obnit  ol  CMl  Appeals  of  Texas.   Jan.  6, 

189a) 

HORTOAQB — FORKCT^BDRB  SaLB — RtGBTB  AlTD  LlA- 

B1LITIB8  or  Fartiis — Statctb  or  Fbadds 

— LlHITATIOKB. 

1.  A  deed  of  trust  to  secnre  a  note  providing 
that  the  sale  of  the  premiaes  thereunder  should 
be  made  at  the  court  hoase  in  a  certain  county 
will  not  snpport  a  sale  thereof  made  at  the 
conrt  house  In  a  different  county. 

2.  One  purchasing  nremises  at  foreclosnre  sale 
held  in  another  county  than  the  one  aet  forth 
in  the  deed  would  be  charged  with  notice  of  the 
isTaliditv  of  the  sale. 

3.  A  purchaser  of  pn^rty  snbject  to  two 
mortgages,  who  assumes  their  payment,  as  a 
part  of  the  price,  cannot  purchase  the  property 
at  a  sale  had  under  the  prior  mortgage,  and 
then  claim  title  as  against  the  second  mortgage. 

4.  Where  one  purchases  property  subject  to  a 
mortgage,  and  assumes  its  payment,  and  retains 
oat  of  the  price  the  amount  of  said  mortgage  he 
is  liable  to  an  action  by  the  mortgagee. 

5.  Such  promise,  though  verbal,  is  not  within 
the  statute  of  frauds. 

6.  Where  one  parchases  land  snbject  to  a 
mortgage,  and,  as  part  of  the  consideration, 
verbally  promises  to  pay  tL  and  more  than  two 
years  elapse  from  the  time  tne  promise  was  made 
before  suit  is  brought  against  him  thereon,  the 
aedon  Is  oarred  limitations 

Appeal  from  district  conrt,  Bexar  county; 
J.  L.  Oamp,  Judge. 

Action  by  a  F.  Beltd  against  John  Dob- 
bin and  others  on  a  promlsBory  note,  and 
to  enforce  a  mortgage  or  deed  of  trust. 
Jndsment  was  rendered  In  taxta  of  plain- 
tiff against  the  defendant  Dobbin,  and  In  fa- 
vor of  flBftmrtHnts  Hoefling  and  Kanvmasn. 
Plaintiff  aniealed  from  the  Judgment,  which 
Is  affirmed  as  to  the  defendant  DobMn,  and 
reversed  as  to  d^endants  HoefUng  and  Kamp- 

mmifi. 

J.  A.  Buckler  and  Shook  &  Vander  Hoe- 
ven,  for  appellant  J.  F.  (telon  and  W.  fX 
Berry,  tor  ai^^ees. 

NXIILL,  J.  This  suit  was  brought  on  the 
26tb  day  of  October.  1896,  by  the  appellant, 
C.  P.  Beltel.  against  John  Dobbin,  appellees 
William  Hoefling,  and  H.  D.  Kampmann. 
and  against  John  H.  James,  Henry  Laager, 
and  H.  W.  Adams,  as  executors  of  the  estate 
of  H.  B.  Adams,  deceased.  It  Is  upon  a 
promissory  note  made  on  the  6th  day  of 
October.  1802,  .by  John  Dobbin  to  the  ap- 
p^nt  for  the  sum  of  tl.16S.60,  payable  one 
year  after  date,  with  Interest  thereon  at  the 
rate  of  6  per  cent  per  annum,  together  with 

>  Writ  of  error  denied  by  supreme  ooart 


10  per  cent,  on  amount  of  said  note  as  an  at 
torney's  fee  in  case  of  judicial  proceedings. 
And  it  is  to  foreclose  a  certain  mortgage  or 
deed  of  trust  made  by  Dobbin  on  the  6tb 
day  of  October,  1892,  to  N.  O.  Green,  as  trus- 
tee, upon  the  land  mentioned  in  our  conclu- 
sions of  fact,  to  secure  Its  payment  As 
I  against  Hoefling  and  Kampmann,  the  peti- 
tion of  Beltel  alleges  that  Dobbin  after- 
wards, as  18  stated  in  our  conclusions  of 
fact  conveyed  by  bis  deed  the  mortgaged 
premises  to  William  Hoefling  in  considera- 
tion, in  part,  of  the  promise  and  agreement 
of  the  latter  to  pay  off  and  discharge  the 
note  sued  on,  as  well  as  another  note,  for 
|25,U00,  with  Interest,  which  was  secured  by 
a  prior  deed  of  trust  on  the  same  premises, 
and  to  which  the  one  sought  to  be  foreclos- 
ed was  subject;  that  Hoefling,  by  virtue  of 
the  deed  made  him  by  Dobbin,  took  posses- 
sion of  the  land,  and  afterwards,  on  the  25th 
day  of  May.  1886.  by  his  deed  of  that  date, 
conveyed  the  premises  to  H.  D.  Kampmann, 
who  by  virtue  thereof  took  possession  of. 
and  Is  holding  and  (^aiming,  the  land.  The 
liabUlty  of  Hoefling  (by  reason  of  bis  agree- 
ment and  promise,  as  part  of  the  oon^era- 
tlon  for  said  conveyance  to  him  by  Dobbin) 
to  plaintiff  for  the  amount  doe  on  the  note 
sued  upon,  and  his  failure  to  pay  off  and 
discharge  said  note,  or  any  part  of  It.  Is  al- 
leged, as  well  as  Kampmann's  notice  of  the 
Indebtedness,  the  mortgage  given  to  secure 
It,  and  Hoefllng's  said  agreonent  and  prom- 
ise to  pay  and  discharge  them,  and  that, 
therefore,  Kampmann's  purchase  of  the  land 
fran  Hoefling  was  subject  to  appellant's 
debt  Judgment  was  asked  against  DobUn 
and  Hoefling  for  the  amount  (principal.  In- 
terest and  attorney's  fee)  due  on  the  note, 
and  for  a  foreclosure  of  appellant's  alleged 
mortgage  lien  on  the  land,  as  against  Dob- 
bin, Hoefllni^  and  Kaminnann.  The  ease 
was  dismissed  as  to  H.  B.  Adams*  executors, 
and  it  la  unnecessary  to  state  the  pleadlxvs 
as  to  them.  Pending  the  cause,  John  Dob- 
bin deceased,  and  his  administrator  was 
made  a  party  defendant  He  answered,  ad- 
mitting all  the  allegations  In  plaintiff's  peti- 
tion. William  Hoefllng's  answer  omtalned: 
(1)  A  gen«al  demurrer.  0!)  The  follotring 
special  exceptl<»i8  to  i^alntlff's  petition: 
Flrs^  that  It  appeared  from  Its  face  that  It 
was  barred  by  the  two-years  statute  of  lim- 
itations; second.  It  appeared  from  its  alle- 
gations Quit  Hoefling  was  acting  as  Kamp- 
mann's agent  when  he  took  the  deed  from 
Dobbin  and  {womised  to  pay  the  debt;  third, 
it  appeared  that  plaintiff  was  suing  Hoefling 
and  Kampmann  on  two  separate  causes  of 
action;  ftmrtii,  It  did  not  appear  that  idaln- 
tlff  ever  accepted  Hoefllng's  agreement  to 
pay  the  debt  (3)  A  general  denlaL  (4)  A 
plea  of  the  statute  of  limitations  of  two 
years.  (6)  If  the  alleged  promise  was  ever 
made.  It  was  to  pay  the  debt  of  another, 
was  not  In  writing,  and  was  repugnant  to 
the  statute  of  frands.  (8)  That  the  land 
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wai  conveyed  by  Dobbin  to  him  la  trust,  %o 
be  by  him  cooTeyM  to  Kampmann  and  lf«- 
Grorty,  and  that  ont  of  the  proceeds  of  snefa 
coDTeyance  the  amonnt  soed  for  should  be 
paid;  that.  If  there  vaa  any  promise  by 
him  to  pay  the  debt,  such  itfomlse  was  con- 
ditioned upon  earryisf  out  sudi  trust,  which 
Dobbin  preT«ited  by  slanderins  tbe  title, 
thereby  cansine  Kampmann  and  McGrorty 
to  refuse  to  accept  a  deed  to  the  land  and 
pay  the  purchase  m<mey;  that  he  was  act- 
ing, in  the  contract  upon  whicli  this  action 
Is  based,  as  the  agent  of  his  co-defendants 
Dobbin  and  Kampmann;  and  that,  bnt  for 
the  slander  of  the  title  by  Dobbin,  tbe  condi- 
tional contract  of  Jannary  2,  18U3,  would 
hare  been  performed.  In  event  of  judg- 
ment against  him,  he  prayed  Judgment  over 
against  Kampmann  and  Dobbin.  Kamp- 
mann. in  his  answer,  adopted  the  irieadlngs 
of  Hoefllng,  exceirt:  he  denied  Hoefllng's  au- 
thority to  act  as  his  agent  as  averred  in  his 
answer,  and  deided  that  Boefllng  acted  In 
the  matter  as  hfs  agent.  He  also  pleaded 
that  Hoefilng  purchased  tbe  land  at  the  face- 
closure  Bale  under  the  deed  of  trust  given 
to  secnre  the  923,000  debt;  that  sach  deed 
of  trust  WHS  prior  to  the  one  given  platntlif ; 
•  that  by  snt^  purchase  Hoefllng  became  tbe 
owner  of  the  land  in  tee  simple,  and  that 
in  May,  1895,  he  purchased  all  the  rig^t, 
title,  and  Interest  of  Hoefllng  In  tbe  land; 
that  Hocdlag  paid  at  the  trustee's  aUe  ¥30,- 
870,  principal  and  Interest  doe  on  tbe  $26,- 
000  note,  and  th»t  he  paid  Hoefllng  tbe  sum 
of  $35,000  for  tbe  land;  that  be  holds  the 
title  to  the  land  parcbaaed  by  Hoefliog  at 
■aid  trustee's  sale;  aoA  that,  the  deed  of 
trust  under  irtilcta  such  sale  was  made  be- 
ing prior  to  tbe  ooe  h^d  by  plaintiff,  be 
cannot  recovw  until  he  pays  blm  the  snm 
of  $30,875,  with  faitereat  from  Jannary  2, 
1894,  at  tbe  rate  of  6  per  cent  per  annum. 
He  prayed  that  It  be  adjiidged  and  decreed 
that  plaintitr  pay  blm  said  sum  of  $30,875 
before  be  be  granted  a  foreclosure  of  bis 
alleged  lien  on  said  land.  He  also  prayed, 
la  the  event  Judgment  was  rendered  agalnet 
his  co-defendant  Hoefllng  In  favor  of  plaitttttf 
for  any  amount,  and  such  amount  be  found 
to  be  a  Hen  on  the  laad  described  In  plain- 
tiff's petition,  that  he  have  judgment  over 
against  his  co-defenAont  Hoefllng  for  such 
amount.  By  a  supplemental  petition,  appel- 
lant excepted  to  tbe  parts  of  the  answers 
setting  np  a  sale  of  the  land  under  tbe  deed 
of  trust  upon  the  ground  that  Hoefllng,  hav- 
ing agreed  to  pay  the  debt  secured  by  tbe  In- 
strument under  which  It  was  sold,  could 
not  claim  title  to  the  land  acquired  under 
sucb  sale,  as  against  his  debt  and  Men,  In 
reply  to  defendant's  plea  of  limitations,  he 
alleged  that  he  did  not  discover  tbe  fact  that 
he  had  a  cause  of  action  against  Hoefllng 
on  account  of  his  promise  to  pay  tbe  debt  un- 
til In  October,  1S06,  a  short  time  before 
bringing  this  salt,  and  that  Hoefllng  had 
fraudulently  concealed  from  him  the  fact 


that  be  had  promised  to  pay  tbe  debt  By 
a  snpidsmcntBl  answer,  Hoefllng  ad^ited 
ttiat  part  of  hla  co-defendant  Kampmann'a 
answer  setting  vp  tbe  sale  and  purchase  un- 
der the  925,000  soortgage,  bnt  he  denied  all 
aUegatloM  In  the  answw  by  which  It  was 
songbt  to  charge  htm  with  liability.  All  ex- 
ceptions ta  the  pleadings  were  ovemled  by 
the  conrt.  The  cause  was  tried  without  a 
jury,  and  judgm«it  was  rendered  In  favor 
of  appellant  against  J.  D.  Dobbin,  adminis- 
trator of  John  Dobbin,  deceased,  for  $1,764.- 
70,  with  Interest  thereon  from  date  of  judg- 
ment at  the  rate  of  8  per  cent,  per  annum, 
together  with  a  foreclosure  of  the  deed  of 
trust  give*  to  secure  tbe  debt  But  the  11«> 
foreclosed  was  declared  by  the  Judgment 
junior  and  subject  to  the  one  evidenced  by 
the  deed  of  trust  made  by  Dobbin  and  wtfe 
to  Bmtth  and  Caldwell  as  trustees  for  tbe 
American  Freehold  Land  Mortgage  Compa- 
ny of  London,  Limited,  to  secure  the  $25.- 
000  nate  and  its  IMerest  And  It  was  or- 
dered that  any  sale  that  might  take  jAttce 
under  the  judgment  should  be  subject  to  i 
said  $^000  debt,  and  interest  on  it  at  12 
per  cent  from  November  1,  1898,  and  94,- 
778.8S,  wtth  Interest  at  the  rate  of  12  pef 
cent  per  annum  from  January  2, 1893.  Tbe 
judgmeot  recites  that  this  last  sum  is  the 
balance  of  two  Interest  notes  due  on  tbe 
last-named  day,  on  said  $25,000  mortgage, 
for  the  yeiirs  1891  and  1892,  and  tbe  further 
earn  of  $2,500,  with  Interest  tibereoa  at  the 
rate  of  12  per  cent  per  annum  from  Novem- 
ber 1,  1S03.  which  Is  recited  to  be  tbe  In- 
terest note  due  November  1,  1893,  on  said 
$25,000  mortgage.  The  Judgment  tben  pro- 
vides that  any  sale  which  may  be  made  un- 
der an  order  of  sale  issued  upon  it  sfaaB  be 
•abject  to  said  $25,000  mortgage  and  deed 
trust*  and  94,778.83  and  $2,600  doe  on  said 
Interest  notes.  It  waa  further  adjudged  that 
the  plaintiff  take  nothing  by  bis  suit  against 
defendants  William  Hoefllng  and  H.  D. 
gainprninii",  and  that  Eanipmaiui  take  ootb- 
ing  by  his  cross  action  ag^nat  his  co-de- 
fendant William  Hocfihig,  and  that  the  lat- 
ter take  nothing  by  his  cross  action  against 
his  co-defendants  Kampmann  and  I>oU>ln. 
From  this  judgment  G.  F.  Battel  has  appeal- 
ed t»  this  court 

Conclusions  of  Fact 

Ou  the  2d  day  of  January,  1898,  John  Dob- 
bin and  hie  wife,  Lavinla,  by  their  general 
warranty  deed  of  that  date,  reciting  tbe  pay- 
ment of  a  consideration  of  $38,745,  sold  and 
conveyed  to  William  Hoefllng  ll.OTO  acres 
of  tbe  Josd  Maria  Urango  grant,  situated  in 
Bee  county,  Tex.  No  money  was  In  fact  paid 
for  the  land,  but  the  real  consideration  was 
the  agreement  and  promise  of  the  vendee  to 
pay  off  and  discharge  tbe  following  indebt- 
edness of  the  grantor,  viz.:  (1)  A  certain 
note  of  $25,000,  with  $4,77&33  accrued  inter- 
est which  was  secured  by  a  deed  of  trust 
executed  by  John  Dobbin  aad  hla  viCe,  Ia- 
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Tlnla.  on  the  lOtb  dfty  of  September.  18S8.  to 
A.  8.  Caldwell  and  Bolton  Smith,  as  tnutees 
Cot  American  Presold  Land  Mortgage  Com- 
pany of  London,  Limited,  upon  the  premlaes 
described,  which  note  fell  due  Kovember  1,  I 
1603.  (2)  A  note  for  the  aom  of  91,623,  In- 
terest and  attorney's  fees,  made  to  D.  SuUl- 
Tan  &  Go.  by  John  Dobbin,  as  principal,  and 
WUUam  Hoefling,  a  V.  Beitel.  and  H.  B.  Ad- 
ams, aa  sureties.  (3)  A  note  for  |l,168JiO, 
made  by  John  Dobbin  to  C  F.  Beltd  (the  one 
sued  on),  which  was  secured  by  a  deed  at 
trust  npon  the  lands  conveyed,  whkh  was 
subsequent  to  tiie  one  made  to  secure  the  In- 
debtedness '  first  mentioned.  The  deed  of 
trust  was  duly  recorded  on  the  10th  day  of 
June,  1883L  In  addition  to  the  payment  of 
the  indebtedness  above  mentl(»ied,  a  note  of 
f300  made  by  Dobbin  to  HoefltaiK  was.  as  a 
part  of  the  consideration,  to  be  canceled  and 
discharged,  and  Che  difference  between  the 
agp^ate  amoonts  due  on  said  four  notes 
and  the  consideration  expressed  In  the  deed 
was  agreed  by  Hoefling  to  be  paid  in  cash  to 
Dobbin.  Hoefling,  upon  the  day  the  deed 
was  encnted,  paid  the  accrued  Interest  of 
^778.33.  which  was  also  eTtdenced  by 
notes.  He  had  bis  deed  from  Dobbin  and 
wife  placed  upon  record,  and  by  rirtue  of  It 
went  into  possession  of  the  lands.  Afterwards 
he  paid  one-third  of  the  second  note  mention- 
ed. This  payment  was  not  made  reasoa 
of  his  sgreement  to  pay  it  as  a  part  of  the 
consideration  for  the  conreyance.  but  was 
made  npon  his  liability  as  a  surety.  It  does 
not  appear  when  he  paid  off  the  note  of 
925.000  first  mentioned.  But .  the  evidence 
shows  that  be  procured  a  sale  of  the  prem- 
ises by  a  substituted  tmstee  In  the  deed  of 
trust  givea  to  secure  its  payment.  The  deed 
evidencing  this  sale  is  from  A.  H.  Worden, 
substituted  trustee,  to  William  Hoefling,  and 
bears  date  January  2,  1S94.  It  recites  the 
execntion  of  said  deed  of  trust  to  Caldwell 
and  Smith,  trustees:  their  failure  to  execute 
the  trust;  the  substitution  of  A  H.  Worden 
in  t^elr  stead;  tite  maturity  and  nonpay- 
ment of  the  notes,  aggregating  ¥27,500; 
that  the  holders  of  the  notes,  Francis  Smith 
&  Co.,  bad  exercised  th4  option  given  in  the 
deed  of  trust,  and  declared  all  of  said  In- 
debtedness due;  that  said  trustee,  Worden, 
had  sold  said  land  at  the  court-house  door 
In  Bee  county,  Tex.,  on  the  first  Tuesday  In 
January,  18&4,  after  giving  notice  of  the 
time,  idace,  and  terms  of  sale  as  prvrlded 
for  In  said  deed  of  trust;  and  that  the  de- 
foidant  Hoefling  had  become  the  purchaser 
at  aald  sale  for  the  sum  ot  S30,ST.>  cash,— 
and  proceeds,  In  dtie  form  of  law,  to  convey 
the  pmnlses  to  him.  The  deed  of  trust  un- 
der which  the  sale  was  made,  and  which  Is 
the  oae  before  mentioned  in  connection  with 
the  note  for  925,000  assumed  by  Hoefling. 
provides  that  the  failure  to  pay  any  of  the 
Interest  notes  given  for  the  Interest  on  the 
prtnrtpnl  debt,  at  maturity,  should,  at  the 
option  of  the  holder,  mnture  thp  principal 


note,  and  that  npon  the  maturity  of  said 
notes,  and  a  failure  of  Dobbin  to  pay  the 
same,  the  trustee  should  proceed  to  sell  said 
property  at  the  court-house  door  In  Bexar 
county,  Tex.^  in  such  parts  or  parcels  as  to 
the  trustee  idiould  seem  best,  at  public  auc- 
tion, for  cash,  after  giving  notice  of  the 
terms,  time,  and  place  of  sale  for  20  days, 
by  publication  in  a  newspaper  in  B»ar 
county  at  least  twice.  Ko  part  of  the  note 
sued  on  was  ever  paid  by  Hoefling  or  any 
one  else.  In  a  suit  brought  by  John  Dobbin 
against  Homing  for  the  balance  of  the  pur- 
chase money,  the  latter  was  credited  with  all 
of  the  above-stated  Indebtedness,  which  he 
had  agreed  to  pay  In  part  consideration  of 
the  sale  ot  the  land  to  him.  It  appears 
from  the  answer  of  H.  D.  Kampraann  that 
bs  claims  the  land  In  fee  simple,  under  a 
nle  made  to  him  by  Ho^ng  after  the  pur- 
chase of  ttie  latter  at  said  truatee's  sale,  and 
that  lie^clalma  Immediately  under  said  sale. 
But  no'  doed  or  eridcnes  of  Kam^ann'a 
title,  save  his  possession  of  the  premises, 
waa  introduced  upon  the  trieL 

Conciuslona  of  Law. 

The  deed  of  trust  made  by  John  Dol>bln 
and  wife  to  A.  &  Caldwell  and  Btrfton  Smith 
aa  trustees  for  the  American  Fre^Id  Land 
Mortgage  Company  of  London,  Limited, 
providing  that  the  sale  thereunder  alhould  be 
made  at  the  court-house  door  of  Bexar  coun- 
ty, Tex.,  having  been  executed  on  the  lOtb 
day  of  September,  1688,  would  not  support 
a  sale  of  the  premises  made  before  the  court- 
house door  of  Bee  county,  Tex.  Therefore 
the  sale  and  deed  made  In  Bee  county  by  A. 
H.  Worden  as  sutietltuted  trustee  under  said 
Instrument  on  Hie  2d  day  of  January,  1894. 
to  William  Hoefling,  was  void,  and  confer- 
red no  title  to  the  purchaser  CAssocIation  v. 
Hardy,  86  Tex.  610,  2a  S.  W.  497);  and  one 
buying  the  premises  from  blm  would  be 
charged  with  notice  of  the  invalidity  of  the 
deed,  and  acquire  no  title  by  virtue  of  it. 
Hoefllng's  title  to  the  property,  or  of  any 
one,  claiming  under  him,  then,  must  rest 
upon  the  deed  of  the  2d  day  of  January,^ 
1803,  made  him  by  John  Dobbin  and  wife.* 
This  deed  Hoefling  still  holds.  He  has  nev- 
er repudiated  nor  surrendered  It  for  cancel- 
lation. He  says  his  agreement  with  T>ob- 
bla  to  pay  the  consideration  is,  for  certain 
reasons,  not  binding  on  him;  yet  he  held 
possession  of  the  land  by  virtue  of  the  con- 
veyance, and  confessedly  sold  it  to  one  of  the 
very  men  whom  he  says  he  purchased  It  for, 
and  who,  according  to  his  allegations,  re- 
fused to  take  it  because  Dobbin  slandered 
the  title.  It  is  elementary  that  a  purchaser 
of  property,  who  agrees,  as  a  part  of  the* 
consideration,  to  pay  off  two  mortgages  up- 
on It.  cannot  suffer  a  sale  to  take  place  un- 
der the  prior  one.  and,  without  discharging 
the  Junior  mortgage,  claim  title  against  it. 
Jones,  Mortg.  §  740;  Birke  v.  Abbott  (Ind. 
Si^.)  1  N.  E.  48.^;   CouiKT  V.  Upw  (Miun.> 
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29  N.  W.  S16;  Allison  v.  Armstrong,  9  N.  W. 
806;  Mazfleld  t.  Willey  (Mlcb.)  8  W.  271. 
Under  UiIb  principle,  Hoefllng  could  not, 
were  tbe  sale  under  the  deed  of  tmst  valid, 
avoid  bifl  agreement  to  dlBCharge  appellant's 
mortgage.  When  one  makes  a  purchase  sub- 
ject to  a  mor^ge,  and  promises,  as  a  part 
of  tbe  consideration,  to  pay  tbe  mortgage, 
and  retains  tbe  amoant  due  on  It  out  of  the 
purchase  price,  he  la  UaUe  In  an  action  by 
tbe  mortgagee,  upon  the  principle  that,  when 
a  person  makes  a  promise  to  another  for  the 
benefit  of  a  third  pn-son.  such  third  jteraon 
may  maintain  an  action  thereon,  and  anch 
promise,  though  Tei'bnl.  Is  not  within  tbe 
statute  of  frauds.  Association  t.  Attebery 
(T^  ClT.  App.)  42  S.  W.  671:  Jones,  Mortg. 
H  780,  751;  Morrla  t.>  Gaines,  82  Tex.  255, 
17  &  W.  538;  Monroe  t.  Buchanan,  27  Tex. 
241;  Muller  T.  Rlvlcte,  59  Tex.  640;  Pickett 
V.  Jackson  (Tex.  Civ.  App.)  42  S.  W.  568. 
It  has  been  held,  even  in  the  absence  of  a 
promise  to  pay,  that  when  the  purchaser 
holds  out  of  the  purchase  money  the  amoant 
due  on  a  prior  mortgage  up<Hi  the  property 
conreyed.  he  will  be  held  to  hare  assumed 
the  debt  secured  by  It  Bank  t.  Stiger 
(Iowa)  53  N.  W.  2(SS.  As  between  Dobbin 
and  Hoefllng,  ttie  latter  having  agreed  to 
pay  the  ¥25,000  mor^^;e,  as  well  as  the  one 
sued  on,  Hoefllng,  by  the  legal  effect  of  auch 
Agreement,  became  tbe  prlncljMLl.  and  Dob- 
bin the  surety  for  the  payment  of  the  debts 
secured  by  said  mortgages.  Mays  t.  San- 
ders (Tex.  Civ.  App.)  36  S.  W.  109;  .Tones, 
Mortg.  S  740.  Hoefllng's  obligation  to  pay 
off  tbe  prior  mortgage  was  not  greater  than 
bis  duty  to  discharge  the  Junior  one.  He 
could  gain  nothing  by  tbe  fact  tbat  one  mort- 
gage  was  prior  to  the  other.  He  could  dalm 
no  priority  between  the  mor^ages,  for  his 
promise  to  discharge  both  was  absolute, 
made  at  the  same  time,  and  for  the  same 
consideration.  He  stood  In  Dobbin's  shoes, 
and,  as  Dobbin  would  uot  bave  been  released 
from  tbe  appellant's  mortgage  by  his  dis- 
charge of  the  one  held  by  the  American 
Freehold  Land  Mortgage  Corapany,  neither 

.would  Hoefllng.  Therefore  when  he  paid 
off  tbe  $25,000  mortgage  the  land  held  by 
him  under  Dobbin's  deed  remained  charged 
with  appellant's  mortgage.  Hoefllng  can- 
not, then,  by  reason  of  discharging  a  mort- 
gage, which  by  his  agreement  with  Dobbin 
be  was  bound  to  do,  evade  the  payment  of 
the  other,  which  he  was  under  the  same  obli- 
gation to  discharge.  It  Is  Inconceivable  to 
us  why  appellant's  mortgage  should  be  made 
subordinate  to  one  which  has  been  dischar- 
ged and  fully  paid  off  by  Hoefllng  In  accord- 
ance with  his  agreement  with  the  mortgagor. 

*It  cannot  be  said  Dobbin  owes  Hoefllng  a 
debt  which  the  latter  was  bound  by  his 
promise  to  the  former  to  discharge.  To 
whom  must  appellant,  or  the  sheriff  execut- 
ing an  order  of  sale  Issued  upon  the  Judg- 
ment appealed  from,  pay  this  debt,  before  he 
can  obtain  bis  money  on  the  Judgment  ren- 
dered in  his  favor  against  Dobbin?  Tlie 


I  Judgment  does  not  answer  tbe  questton,  and 
the  facta  show  that  It  has  been  paid  by 
;  Hoefllng,  wbo,  in  part  consideration  for  tbe 
,  deed  from  Dobbin,  agreed  to  dlschai^  It. 
The  promise  of  Hoefllng  to  pay  the  note 
sued  on  being  verlul,  and  not  expressed  In 
Dobbin's  deed  to  him,  and  more  than  two 
,  years  having  elapsed  from  the  time  it  was 
,  made  until  the  suit  was  Inatltnted,  appel- 
j  lant's  action  on  tbe  promise  Is  barred  by  tbe 
I  statute  of  limitations,  and  therefore  Hoefllng 
'  cannot  be  held  personally  liable  for  It  But 
fw  he  accepted  the  conveyance  from  Dobbin 
:  subject  to  api>el1ant's  mortgage  upon  the 
,  premises,  and  the  debt  secured  by  it  not  be- 
I  ing  barred,  and  having  never  been  dischar- 
ged, appellant  is  entitled  to  have  his  mort- 
i  gage  upon  the  land  foreclosed  on  the  land. 
I  as  against  Hoefllng  and  Kampmann,  wbo 
by  his  answer  says  that  he  claims  the  land 
mediately  through  the  void  trustee's  sale 
made  to  Hoefllng  under  a  deed  of  trust  tbat 
I  tfie  latter  promised,  as  part  of  his  consldera- 
I  tlon  In  the  purchase  from  Dobbin,  to  pay  off 
and  discharge.   Theroforo  the  Judgment  of 
the  district  court  against  appellant  in  favor 
of  Hoefllng  and  Kampmann,  denying  a  fore- 
closure of  appellant's  mortgage  as  to  them. 
Is  reversed,  and  Judgment  here  rendered  iu 
appellant'B  favor,  foreclosing  bis  Hen  upon 
said  land,  as  against  said  appellees,  to  satis- 
•  fy  the  Judgment  rendered  by  the  district 
I  court  in  favor  of  appellant  against  Dobbin's 
administrator,   which  last- mentioned  Judg- 
ment Is  hereby  affirmed.    The  Issues  pre- 
sented by  the  answers  of  Hoefllng  and 
Kampmann,  as  between  themselves,  not  hav 
Ing  been  tried  on  their  merits,  the  Judgment.<; 
In  favor  of  each,  as  against  the  other,  will 
be  set  aside,  and  tbe  cause  remanded  for  tbe 
trial  of  such  lasuea  between  thems^vea. 

JAMES.  C.  J.,  disqualified  and  not  sltthig. 


SHELBY  OOUNTT  v.  OIBSON.i 
(Oonrt  of  GMl  Appeals  of  Texas.   Jan.  S. 
1898.) 

BoiLDiRa  Contract  with  Coumtt  —  Aqribkkkt 
roa  Extha  CoMPSNSATioif— Constito- 

TICNAI,  ImBIUITIOV. 

A  contract  Cor  a  county  boildiag  provided 
that  all  damages  occasioned  by  frost  aitriog  the 
progreu  of  the  work  should  be  borne  by  the  con- 
tractor. In  Octol>er  the  contractor  requested 
p»miaiion  of  the  county  commlssioaers  to  sus- 
pend work  on  tbe  buUdinc  until  sprine,  on  ac- 
count of  damage  that  might  result  to  the  build- 
ing by  frost  if  the  work  should  be  then  contin- 
I  ued,  representing  that  he  could  so  suspend  and 
I  yet  complete  his  contract  by  the  time  specified 
therein;  and  such  permission  was  refused. 
Thereupon  the  contractor,  under  protest,  pro- 
ceeded with  the  work,  when,  in  tbe  latter  part 
of  December,  all  the  brickwork  that  was  fresh 
was  materially  injured  by  frost,  so  that  it  had 
to  be  torn  down  nud  reconstructed.  TUs  the 
cootractor  did,  the  county  commissioners  agree- 
ing that  he  should  be  paid  a  reasonable  price 
for  such  work  in  additioa  to  the  contnct  price. 

t  Writ  of  iTrortf^iagg  i^A^^ 
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Held,  that  aDder  the  coutract  as  conatraed,  in 
connection  with  Conat.  art.  3,  |  63,  declaring 
that  the  leRislatore  shall  hare  no  power  to  au- 
thorize any  county  to  grant  any  extra  compensa- 
tion to  a  pnblic  conb-actor  after  the  contract 
has  been  performed  in  whole  or  in  part,  the  con- 
tractor coold  not  recover  of  the  coun^  for  the 
eost  of  tearing  down  the  brickwork  bo  tar  an 
damaged,  and  reboildinR  it,  either  nnder  the 
original  contract  or  under  the  suheequent  agree- 
ment. 

A{^>eal  from  district  court,  Sh^by  county; 
Tom  C.  Davis,  Judge. 

Action  J.  3.  E.  Gibson  agadnst  Shelb> 
county  to  recover  for  extra  work  In  construct- 
ing a  court  house.  Judgment  for  idaintlff. 
Defendant  appeals.  Herersed. 

This  was  an  action  by  J.  J.  E.^OIbson  to 
recover  of  the  county  92,738  and  Interest 
thereon  from  August  1,  1895,  for  certain  work 
done  In  the  auction  of  a  court  house  for  said 
county.  App^lee  had  contracted  on  April  8, 
1884,  with  the  comity,  to  erect  a  court  house 
at  Center,  according  to  certain  plans  and  spec- 
ifications, etc.,  at  his  own  expense,  and  to 
complete  same  in  good,  workmanlike  manner 
to  the  perfect  satisfaction  and  approbation  of 
the  superintendent,  the  connty  Judge  being 
designated  as  superintendent.  The  contract 
provided  that  If,  In  connection  with  what  was  | 
Intended  to  be  done,  matters  appeared  that 
were  not  fully  detailed  or  explained,  the  con- 
tractor should  apply  to  the  superintendent  for 
further  details  and  orders,  and  that  the  su- 
perintendent was  at  liberty  to  deviate  from  or 
alter  the  plan,  form,  construction,  detail,  and 
execution  described  in  the  drawings  and  spec- 
ifications, and,  in  case  of  any  difference  in 
the  expense,  an  addition  to  or  abatement 
from  the  contract  price  should  be  made  and 
determined  by  the  architect,  and  such  matter 
reduced  to  writing,  and  signed  by  the  super- 
Intendent  and  contractor  at  the  time,  in  order 
to  be  allowed  to  work  a  change  in  the  orig- 
inal plan.  Further,  that  the  superintendent 
had  power  to  reject  the  whole  or  any  por- 
tion of  the  material  and  work  which  may  not, 
In  his  oi^nlon,  be  in  strict  compliance  with 
the  contract,  and  that,  if  the  county  commts- 
Hloners  or  the  superintendent  shall  be  led  to 
believe,  by  reason  of  any  act  of  ^aintlft,  that  | 
the  erection  or  completion  of  said  building  Is  I 
retarded  unnecessarily,  they,  or  either  of  j 
them,  may,  as  often  as  the  same  appears  to  > 
them  necessary,  furnish  such  work  and  ma-  ' 
terlal  as  they  may  deem  nece^ary,  to  facili- 
tate the  completion  of  the  building;  the  cost  ' 
and  expense  thereof  to  be  borne  by  and  > 
ciiargeable  to  the  contractor.  That  in  case  of  ! 
frost  or  inclemency  ot  weather  the  contractor  [ 
should  effectually  cover,  protect,  and  secure  I 
the  several  works  as  occasion  may  require,  | 
and  prevent  admission  of  wet  through  the  ap-  . 
ertures;  and  all  damages  occasioned  thereby 
or  otherwise  during  the  progress  of  the  work 
or  by  fire  should  be  borne  and  reinstated  by 
and  at  tb»  expense  of  the  contractor.  The 
building  was  to  be  finished  by  August  1,  1885. 
bairlng  such  allowances  of  time  as  agreed 


on  for  alteration,  and  there  was  iwovlsion  for 
a  forfeit  of  $50  for  every  day's  delay  after 
such  time.  It  is  believed  that  .the  terms  ot 
the  contract  need  not  be  further  given.  It 
hppears  that  the  contractor  performed  the 
work  and  completed  same  in  all  things  as  re- 
quired b.v  the  contract  except  so  far  as  ap- 
pears from  the  following  facts,  upon  which 
the  controversy  rests:  In  the  latter  part  of 
October,  1884,  be  had  completed  the  main 
walls  of  the  building  up  to  the  second  story, 
and,  being  fearful  of  the  effect  of  a  freeze  on 
the  mortar  during  the  winter,  by  wlilch  the 
freshly  constructed  brickwork  would  be  seri- 
ously Impaired,  he  had  the  county  Judge  to 
convene  the  commissioners,  and  informed 
them  that  a  freeze  would  have  the  above  ef- 
fect on  the  brickwork,  and  proposed  to  them 
that  he  suspend  the  bricklaying  until  spring, 
representing  to  them  that  he  could  so  sus- 
pend, and  yet  comiflete  his  contract  by  th« 
time  it  specified,  which,  from  the  findings  of 
fact,  seems  to  have  been  the  conclusion  of 
the  trial  court.  The  commissioners,  however, 
concluded  that  this  course  would  Involve  nn- 
rensoniible  dday,  and  gave  the  contractor  to 
understand  that  If  he  did  not  proceed  with 
the  brickwork  the  commissioners*  court  would 
exercise  Its  right  as  i^ovlded  in  the  contract 
to  take  charge  of  and  proceed  with  the  con- 
struction of  the  brickwork.  Thereupon,  and 
because  of  such  declaration  of  the  commis- 
sioners, and  against  his  protest,  the  contract- 
or proceeded  with  the  brickwork,  when,  In  the 
latter  part  of  December,  a  spell  of  wet  and 
freralng  weather  set  in,  and  all  the  brickwork 
that  was  fresh  was  materially  Injured  there- 
by, BO  that  It  had  to  be  torn  down  and  recon- 
structed. That  after  this,  plaintifT  called  the 
attention  of  the  superintendent  to  the  injured 
work,  and  explained  the  necessity  of  tearing 
down  and  rebuilding  same,  which  he  admit- 
ted, as  well  as  that  the  fault  was  with  the 
county  In  requiring  the  work  to  proceed;  and 
the  commissioners,  as  a  court,  examined  into 
the  necessity  of  tearing  down  and  replacing 
the  damaged  work,  and  decided  that  plaintiff 
should  do  so,  agreeing  that  he  should  be  paid 
the  reasonable  iwlce  for  such  work;  but  this 
proceeding,  though  the  act  of  the  court  while 
in  session,  was  not  entered  upon  or  referred 
to  In  the  minutes.  Plaintiff  thereupon  tore 
off  the  brickwork  so  far  as  damaged,  and  re- 
built it,  and  the  amount  now  sued  for  con- 
stitutes the  actual  cost  thereof.  The  claim 
had  been  rejected  by  the  commissioners  up- 
on the  belief  that  the  constitution  forbids 
Its  payment.  The  petition  was  filed  Januory 
4,  1896.  The  county  refrained  from  pleading 
the  statute  of  limitations. 

F.  P.  Brewer  and  I.  O.  B.  Richardson,  for 
appellant.  Hi«ta  B.  Short  and  B.  8.  Bryarly, 
for  appellee. 

JA-Mp:s.  C.  j.  (after  stating  the  facts).  Arti- 
cle 3,  S  r>3,  of  the  constitution  of  this  state  de- 
dares  that  the  legislature  shall  have  no  pow» 
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to  gcaat,  or  to  authoriae  uv  county  at  munici- 
pal anthotlty  to  gi-aat,  any  extra  ccHupenaatlon, 
fee,  or  allowance  to  a  public  officer,  servant,  or 
contractor,  after  service  baa  been  rendered,  or 
a  contract  has  been  entered  Into  and  performed 
In  wbole  or  in  part.  This  la  a  denial  to  coun- 
ties of  power  to  pay  to  a  contractor  a  greater 
sum  than  tbat  aintracted  to  be  paid  him  for 
woilc  after  It  lias  been  commenced.  As  the 
facts  show,  this  contractor  bad  pertly  perform- 
ed his  conti-act,  and  had  partly  constructed  the 
brickwoiii,  when  be.  In  the  first  instance,  pro- 
ceeded to  carry  the  brlckwoi-k  above  the  sec- 
ond story.  Mtec  it  was  Imttt  up  to  a  certain 
extent,  Uils  work  proved  to  be  useless  and  In- 
anfUclent,  by  reason  of  agencies  that  he  had 
contracted  to  take  the  risk  of.  This  being  so, 
he  was  required,  wxdex  the  contract,  to  remedy 
It  at  his  own  expense,  and  he  should  be  held, 
unless  the  action  of  the  commissioners  In  ref- 
erence to  the  matter  had  the  efEect  of  ao  chan- 
(ins  the  relation*  of  the  parties  as  to  throw 
that  harden  upon  the  county. 

Tbe  first  act  of  the  commlssimm  wUeb  la 
anmled  to  In  behalf  of  plaintiff  Is  their  giving 
Um  to  nndowtand  that.  If  be  undotoolc  to  sui^ 
pend  the  brickwork,  as  he  desired  to  do,  they 
mold  xeaoirt  to  the  power  given  them  la  the 
Mntraet  to  i»oceed  with  and  do  this  work. 
Am  plaintiff  proposed  to  proceed  with  the  other 
work,  k  would  seem  that  the  county  could  not 
m^Kly,  noder  snch  provision  ot  the  contract 
la  any  event,  do  more  than  proceed  with  the 
lirlckworlt.  There  is  no  principle  better  estah- 
ttshcd  than  that  the  courts  will  not  make  00&- 
tracts  tor  parties,  and  wlU  enforce  them  as 
tb^y  are  made;  aiid  in  this  Instance  Uie  pbln- 
tUE  gave  the  oommlsdoners  the  rlj^t,  wh^icvw 
tb^  were  led  to  believe  by  reason  of  any  act 
«r  deed  of  his  that  the  erection  or  completkm 
at  the  building  was  unnecessarily  retarded,  to 
furnish  the  work  and  material  they  deemed 
aeceassry  to  facilitate  the  work,  and  charge 
the  cost  thereof  to  the  contractor.  This  was 
aa  extraordinary  right  to  confo:  on  the  other 
contracting  party,  but  having  so  contracted, 
and  having  made  his  discretion  and  carrying 
on  the  woA  nibject  tba«to,  he  has  no  reason 
to  complain  of  its  exercise  In  good  faith  by 
the  commissioners.  There  Is  do  finding  by  the 
trial  court  that  the  determination  on  the  part 
oC  the  commlsaloners  to  carty  on  this  part  oC 
the  work  was  an  act  of  trad  faith,  or  C8prldoi» 
ly  done,  and  there  Is  no  such  evidence,  nor  any 
each  Issue  made.  In  Cut,  the  plaintiff  alleged 
that  they  woe  ted  to  beUerve,  and  did  beUevi^ 
dut  the  building  would  tliereby  luve  been  un- 
neoeaasrily  retarded.  The  ease  stands  thoa: 
Plaintiff  ooald  bave  postponed  this  brldcwork 
until  q[>rlng,  and  avoided  the  risk,  and  yet  have 
finished  the  building  in  time.  This  being  so, 
he  unqoesthnably  bad  the  right  to  proceed  In 
tbte  vaamnK.  If,  iKnrerer,  the  eommlsstonecs 
were  of  (pinion  that  the  cessation  of  the  brick- 
work would  cause  unnecessary  delay,  and  bad 
pnoeeded  with  the  woA,  and  their  work  was 
Eandeced  uaflt  the  freesEe,  rartalnly  idalntlfl 
aeold  not  bare  beat  charged  with  tlw  coat  of 


replacing  IL  If,  howevei;  the  eommlMlonen 
were  of  ^nloa  that  snch  ceasathm  of  the 
brickwork  woidd  cause  unnecessary  delay,  tbey 
were  given  the  right  to  take  that  work  out  of 
the  contractor's  hands,  and  have  it  done  tliem- 
selves.  If  the  contractor  had  pursued  his  own 
course,  and  the  comzuissloners  had  taken 
charge  of  the  brickwork,  and  gone  ahead  with 
it,  and  the  same  had  been  mined  by  a  freese 
while  so  in  their  hands,  we  do  not  believe  the 
county  could  have  Insisted  on  the  contractor 
replacing  It  at  his  own  expense.  He  would 
hare  been  bound  for  the  actual  cost  thereof, 
and  the  ooonty  would  have  bad  to  be  satisfled 
with  the  wall  It  had  Itself  constructed;  and.  if 
It  desired  It  rebuilt,  this  would  have  been  at 
its  expense.  The  eontiact(v  wonU  either  have 
gone  oa  wUh  tbe  wall  aa  It  stood,  or.  If  the 
commteslonCTS  ordered  it  torn  down  and  reUrilt 
he  would  have  beai  eiUitled  to  be  paid  tbeieCor. 
But  what  did  be  do?  He  goes  ahead  wtth  the 
wtxk  to  avoid  the  InUMerence  of  the  eenanla- 
slonera,  knowing  the  riA,  and  *«r"''**»g  the 
work  to  be  ruined.  It  fs  retnaritabte  If  he  could 
bare  postponed  the  brickwork  natil  wsfttngf  and 
nevertbdess  flntthed  the  bunding  la  doe  time, 
that  he  should  have  applied  to  the  ooountedoi^ 
«s  for  their  aseent  to  the  postponement.  U 
would  aeem  that  It  oeeuned  to  him  ttmt.  If  he 
undertook  to  ao  poatpone  It.  thir  vmdd  proba- 
bly reawt  to  tbe  aald  provMon  ^  tbe  cootxact 
He  Is  tbea  placed  hi  the  poalUon  of  aeeUng  to 
have  tbe  commtoslonws  waive  the  exerciae  of 
a  right  they  bad  under  the  ouitract;  bat  this 
they  refused  to  do,  and  he  therenpoa  pnweed- 
ed  with  tbe  brldcworfc.  We  cannot  see  that 
he  occupies  any  different  potftkm  than  If  be 
had  never  consulted  the  oommtaslonerw  on  the 
subject,  hot  was  proceeding  la  Ua  own  way  to 
construct  the  buUding.  He  was  not  eoerced  In- 
to carrying  od  tbe  bridcwork.  Tbm  pwpoecd 
exercise  of  a  right  or  power  confared  iq>oa  the 
commissioners  by  tbe  contract  waa  not  coer- 
cion. He  simply  condaded,  when  the  com- 
mlasiaiers  gave  blm  to  understand  that  they 
would  go  on  with  this  work  in  the  manner  pro- 
vided by  ihe  contract  If  he  did  not,  to  proceed 
with  It,  thereby  Indicating  hla  j^sftrence  to  do 
tbe  woriE  hlmseU  with  the  attendant  lUkM  than 
to  have  it  done  by  the  commissioners,  and  he  be 
relieved  of  the  risks.  ITierefore  we  coadnde 
Out  he  was  respomlUe  Car  the  aecUent  vuSer 
tbe  clause  in  tbe  contract  providing  that  dam- 
ages occurring  to  tbe  work  while  fat  progrcBs 
from  any  cause  should  be  borne  and  reinstated 
1^  and  at  the  expense  of  the  oontmcfear.  and 
that  he  waa  cAllgated  his  oontiaet  to  tear 
down  and  xeooastmet  ao  much  of  the  waU  aa 
ma  thua  zendered  drfeetlTe. 

The  other  act  of  the  eoramlarioaea  npoai 
which  he  baaea  Ua  right  to  reeorer  la  tte  re- 
quirement by  the  eommimlaDea  of  the  tnriae 
down  of  this  defective  bc^ckrwerk,  and  hi  this 
connection  agreeing  to  pay  him  tbe  ineMmaliTii 
price  of  snch  work.  We  pretmnlt  the  qoee- 
tione  whether  or  not  tida  agfeement  waa  ob- 
ligatory n  the  county  for  the  reaaon  that  It 
waa  not  noted  upon  the  minutes^  or  whetha  <a 
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not  It  was  such  a  natter  as.  under  tbe  taoaa 
of  tbe  ccmtract,  should  bave  been  at  the  tUoe 
reduced  to  .wrltlnK.  We  are  of  opUdon  tint 
such  i)ft>-tQent,  in  addition  to  the  contract  pxloe. 
for  this  work,  constituted,  under  the  clrcom- 
■Uncee.  a  snnUnx  of  extra  aompenaatton. 
within  tbe  JxUdbltlon  of  aaid  secdkui  of  the  con- 
stitution. SiereSore  we  oondude  that  tbe  Judg- 
ment should  be  xer  eased,  and  here  sandevd  to 
ZsTor  of  tbe  appellant 


EhAtOCK-Ht  aL     JOaEPH  BOWK^O  OOa 
(Oovrt  et  CMl  Appeah  of  Hexm.  3sa.  12, 

1806.) 

BaU  op  OoOM  —  VsSSB  SSPBMBNTATMKra  M  TO 

CBasiT— JbLBKMUOK  ST  SM,um->-QcaiT«Mtoii  ms ' 
Prbverrbd  Cbeditoes— Collusion— JDuuAKt—  i 
RsTUKit  or  C0N8IDKKAT10X  Paid. 

1.  Wfam  sn  Insolvent  obtoIned.goodB  on  cred-  . 
it  tbroogh  false  reprssetitatioDs.  and  eonvtyed 
Us  entire  at»ck  to  a  trustee  tor  tbe  benefit  tie 
certain  alleged  oreditars,  tbe  Belleoi,  who,  00 
discovery  of  soch  condition,  disamrmed  their 
■ale,  dematided  the  return  of  their  goods,  and  of- 
fered to  restore  soch  portion  of  tbe  percbaw 
price  as  bad -been  ttoid,  could  not  hold  sueh  - pre- 
ferred creditors  liaule  for  the  conversion  of  sucb 
goods,  on  the  theory  that  such  trustee  was  the 
scent  at  such  erediton,  and  that  they  were  r«- 
■ponaiUe  for  his  sets  in  reCiisins  such  deraaml, 
and  disposioc  of  the  Koods  in  question  for  their 
benefit. 

2.  If  there  was  a  eombtnatfon  between  incfa 
debtor,  tbe  tmsbee,  asd  tlw  preferred  creditors, 
to  fraodnlentl;  appropriate  soch  goods,  the  cob- 
rersion  tbcreof  by  such  trustee,  or  by  any  other 
of  them,  would  be  the  act  of  all. 

3.  If  tbe  preferred  creditors  did  not  pavtlel- 
pate  with  such  trustee  is  the  wrongful  acts  of 
conversion,  but  merely  accepted  from  him  pay- 
ment of  their  reapettive  debts,  they  could  not  be 
held  lioMe  by  reason  of  a  conversion  by  him,  and 
of  the  Daet  that  be  iMid  Ibem  from  the  proceeds 
derived  from  tbe  eatire  stock,  tbe  value  of  which 
was  more  than  twice  that  of  the  goods  in  ques- 
tion, in  tbe  absence  of  proof  that  tlicy  received 
tbe  nods  in  question,  or  the  nroceeds  thereof. 

4.  Where  notice  of  intentiou  to  disafiina  a 
sale  of  soods  for  fraud  on  the  part  of  the  pur- 
ehrtser  was  piven  to  a  trustpo,  in  possession 
thereof,  iramedintely  on  tbe  di»cnTery  of  tiie 
facts,  who  refitsed  to  permit  the  seller's  atteut  to 
examine  the  stoclc  for  the  pbipose  of  identifyiag 
such  foods,  and  refused  to  consider  such  de- 
saand,  an  tfffer  to  return  the  consldcratlou  paid 
on  filias  pedtlon  wasaufieient. 

Appeal  from  Houston  county  court;  D. 
Wtnfreet  Judge. 

Action  by  the  Joseph  Bowling  Company 
agftlnst  J.  Klalock  and  others.  From  a 
Judgment  for  plaintiff,  defendants  J.  .L 
Moore  and  another  appeal.  SGrersed. 

J.  Jt.  Burnett,  for  appellants.  Aldrich  & 
UpBcomb,  for  appellee. 

JAMES,  a  J.  The  amended  petition  upon 
which  tbe  trial  was  had  alleged  the  follow- 
ing case:  That  Blalock,  a  merchant  in 
Crockett,  misrepresented  his  financial  con- 
dition, and  thereby  obtained  on  credit,  on 
August  25,  ISSiQ,  a.  bill  of  goods  of  the  value 
of  $305.&2,  and  on  October  23,  nm,  another 

1  Behearing  denied. 
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bUl  of  JMJK;  that  on  D«!eniber  1,  16W,  be 
made  a  deed  of  trust  to  secure  Atb  alleged 
cnditwni^  cooffeylng  thereby  all  bis  atook  of 
xoods,  being  all  bis  property  that  was  sub- 
>BCt  to  eseautlon.  which  was  of  the  value 
of  about  ¥800.  to  one  Nelson,  aa  <tnuit«e: 
that  BJakKk  was,  In  fact,  tasolrant  wbsn 
he  joade  said  purobaaes,  and  wbsn  be  tnade 
tbe  represeotatlOBs,  and  when  be  msAe  tbe 
daed  of  trust;  that  three  of  tbe  wadltors 
I»roTlded  for  in  tbe  deed  of  trust  were  not 
cvsdltom  at  all,  and  tbe  Instrumoit  was  ex- 
ecuted by  Halocfc  for  the  purpose  of  de- 
branding  his  creditors,  And  of  eonTertlng  tbe 
mid  morchaadlse  procured  from  plaintiffs; 
that  said  stock  bod  been  sold  out  by  Nelaim 
jVoteadsdly  for  the  benefit  of  said  pratitnd- 
ed  csadltora,  -but  In  <act  coUuiaTely  for  the 
benefit  of  blmsdt  and  the  other  defendants, 
and  for  tbe  purpose  of  defmudlQg  Blalock's 
.creditors,  and  particularly  to  defrabd  ploln- 
tifOB,  and  to  eonrert  plaintiffs*  goods  to  tbe 
use  of  defendants.  It  farther  aUcged  tbat 
Blalock's  fraud  In  iwociuAng  tbe  goods  be- 
came known  .to  plaintiffs  on  December  6, 
1890,  and  that  they  tben  demanded  tbe  re- 
turn of  their  goods,  being  thai  ready  and 
offering  to  do  all  In  their  power  to  identify 
such  goods,  and  restore  any  portion  of  tbe 
eonsideration  that  bad  been  paid  by  Blalock 
to  plaintiffs  prior  to  their  discovery  of  tbe 
fraud,  and  notified  both  Blalock  and  Xelson, 
who  were  present,  of  plaintiffs*  disafflrmance 
of  tbe  sales,  but  said  Kelson  then  and  there 
positively  rejected  such  claim  of  plaintiffs, 
and  refused  to  permit  plaintiffs  to  Identify 
and  resume  possession  of  the  goods,  and 
refused  to  allow  plaintiffs  to  identify  and 
separate  gut  their  goods.  It  alto  alleged 
that  N^son  was  tbe  agent  of  all  tbe  other 
defendants,  representing  them  in  the  care, 
possession,  and  disposal  of  said  goods  at  tbe 
time  of  his  acts  berein  complained  of,  and 
his  acts  were  in  pursuaiue  of  bis  aath<»-lty 
as  agent  or  said  defendants,  and  that  tbey 
are  responsible  therefor;  and  that,  prior  to 
plaintiffs'  discovery  of  the  fraud  In  tbe  rep- 
resentations which  Induced  the  soles,  Bla- 
lock paid  them  -seven  dollars  upon  tlie  pur- 
chase price  of  tbe  goods,  which  plaintiffs 
now  tender  into  court  Tbe  defendants  were 
J.  Blalock.  J.  H.  Nelson,  J.  1.  Moore.  David 
Rlcbordson,  N.  M.  Bayburn,  and  J.  W.  Mad- 
den. Judgment  was  asked  apralnst  defend- 
ants for  said  sum  of  1356  and  costs,  and 
judgment  was  rendered  against  Blalock, 
Kelson,  Moore,  and  Bichardson  for  such 
sum,  tbe  other  defendants  having  been  dis- 
missed from  tbe  case. 

rialntiffs  souj^bt  recovery  on  the  ground 
of  conversion  of  their  goods  by  tbe  defend' 
ants.  The  case  Is  evidently  based  upon  the 
authority  of  Morrison  v.  Adoue,  76  Tex.  255. 
13  8.  W.  1G6,  and  Schram  v.  Strouse  (Tex. 
Civ.  App.)  28  S.  W.  2C2.  In  tbe  former  case 
there  was  a  conveyance  of  his  stock  by  tbe 
'debtor  to  a  number  of  creditors,  who  re- 
fused, on  demand  for  bis  gooda^uade  bx  a 
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creditor  from  wborn  the  debtor  bad  obtmlned 
Mine  I>y  fraud,  to  Burrender  tbe  same.  In 
that  CAM  It  was  held  that,  although  plaintiff 
did  not  show  that  all  of  his  goods  were 
there  at  that  time,  and  although  the  proba- 
bility was  that  they  had  In  part  been  dis- 
posed of  by  tbe  debtor,  stUl  It  dertdred  on 
the  creditors,  who  bad  the  means  of  know- 
ing  -niilcb  of  bis  goods  were  there,  If  any, 
to  Bbow  what  tbe  fact  was,  and.  In  the  ab- 
sence of  any  explanation  from  them.  It  was 
correctly  presumed  against  them  that  they 
bad  all  tbe  goods  claimed.  In  Scbram  t. 
Btronse  it  was  held,  under  circumstances 
similar  to  those  alleged  In  tbis  cas^  that 
the  trustee  was  liable  for  conTerskm.  But 
neither  of  tbe  cases  goes  so  far  as  to  boia 
that,  where  a  trustee  may  be  UaMe  for  con- 
version, tbe  creditors  In  whose  Interest  tbe 
tmst  Is  made  are  liable  on  tbe  ground  tbat 
such  trustee  was  tbelr  agent  If  such  were 
the  rule,  a  real  creditor,  who  accepts  and 
engages  in  no  fraudulent  act,  would  be  made 
liable;  aJthough  he  may  not  have  received 
anything  from  tbe  trustee.  To  recover  from 
such  real  creditor,  it  should  be  made  to 
appear  either  that  he  fraudulently  took  part 
In  tbe  acts  whereby  tbe  goods  were  con- 
verted, or  that  he  received  the  benefit  of  the 
plaintiffs'  goods,  or  the  proceeds  thereof. 
We  underRtand  the  petition  as  basing  the 
liability  of  the  defendants  Richardson, 
Moore,  and  Kayborn  upon:  First  The  prin- 
ciple tbat  Xeison's  acts  were  their  acts,  and 
tbat,  It  Nelson  was  liable,  they  were  ipso 
facto  liable,  which  view  we  do  not  sustain. 
Second.  That  there  was  collusion  between 
the  trustee  and  these  defendants  for  the  dls- 
I>osltlon  of  tbe  goods  In  the  Interest  of  them- 
selves, and  for  the  purpose  of  defrauding 
Blalock's  creditors.  We  are  of  opinion  that, 
If  the  facts  and  circumstances  indicated  a 
combination  among  the  defendants  to  ap- 
propriate the  goods  In  a  manner  that  would 
be  fraudulent  to  creditors,  then' the  conver- 
sion by  the  trustee,  or  by  any  one  of  them, 
would  be  the  act  of  all.  Including  even 
those  of  the  participants  who  may  have  been 
real  creditors.  Third.  The  petition  Is  prol>- 
.ibly  broad  enough  Id  its  statements  to  be 
taken  to  allege  liability  of  defendants  (the 
preferred  creditors)  on  the  ground  that  they 
had  received  from  the  trustee  the  goods  of 
plnlntlffs,  or  the  proceeds  thereof.  This 
ground  would  be  Immaterial  if  the  second 
ground  above  mentioned  should  be  found 
true,  but,  if  not  true,  then  we  do  not  see  how 
the  several  creditors  could  be  made  liable 
to  plaintiffs  except  upon  proof  that  they  re- 
ceived such  goods,  or  proceeds  thereof;  and 
then  they  would,  in  our  opinion,  not  be  lia- 
ble for  more  than  It  is  shown  they  actually 
received.  That  Is  to  say,  If  they  had  not 
participated  with  the  trustee  In  the  wrongful 
acts  of  conversion,  and  their  only  connec- 
tion with  the  matter  was  tbat  they  were 
preferred  creditors  In  the  deed  of  trust,  and 
bad  accepted  payments  from  the  trustee  of 


their  respective  debts.  It  would  not  be  pre- 
sumed against  them  tbat  tbe  moneys  paid 
them  were  the  proceeds  of  plaintiffs'  goods. 
The  reastms  for  applying  sacb  rule  to  the 
tmstee  would  not  exist  as  to  them,  for  tbey 
would  not  be  In  a  position  to  know  and  to 
disclose  from  what  goods  muA  payments 
were  derived,  and  bence  sucb  presumption 
as  was  applied  against  the  trustee  ought  ^t 
to  be  applied  to  tbem  vnder  circum- 
stances. 

Tbe  first  assignment  of  error  goes  to  the 
charge  of  the  court  By  Ibe  clause  com- 
plataied  <^  Ibe  court  Instmcted  tbe  jury  tbat, 
if  they  found  the  purchases  were  fraudulent, 
and  that  plahitlff  dlsafflrmed  tbe  sales  wltbln 
a  reascmaUe  time  after  learning  of  Qie  fraud, 
and  demanded  of  Btalock  and  Nelson  tbe  re- 
turn of  tbe  goods,  and  tbat  tbe  dmand  was 
refused,  and  that  prior  to  such  notice  and 
demand  the  deed  of  trust  had  been  acc^ted 
by  defMidants  Nelson.  Moore,  and  RIcbardsim. 
and  tbat  tte  goods  bought  of  i^lntlff  bad  be- 
fore such  notice  and  demand  been  minted 
wltb  ttw  stock  of  goods,  and  tbat  Ndson,  after 
such  notice  and  demand,  sold  such  goods,  and 
turned  ova-  the  proceeds  to  Moore  and  Rich- 
ardson, then  defendants  Moore  and  Richard- 
son were  guilty  of  converting  the  goods  to 
their  own  use,  and  were  liable.  This  chaise 
very  plainly  makes  tbe  said  Mo<we  and  Rich- 
ardson liable  by  reason  of  a  conversion  by 
Nelson  and  of  the  fact  that  Nelson  paid  over 
to  tbem  tbe  proceeds  derived  fran  tbe  stock 
of  goods.  There  was  evidence  that  the  stock 
of  goods  turned  over  to  Nelson  was  about 
$900  in  value,~-more  than  twice  the  value  of 
plaintiffs'  gooda  Such  Is  the  allegation  of 
the  petition.  If  Richardson  and  Moore  were 
In  collusion  with  Nelson  in  his  acts  of  con- 
version, this  fact  alone  would  render  them 
liable  for  the  conversion.  If  such  wbm  not 
the  case,  they  were  not  chargeable  with  his 
act  and,  In  that  event,  to  hold  them  responsi- 
ble, It  should  have  been  found  that  they  re- 
ceived plaintiffs'  goods,  or  the  proceeds  there- 
of.   The  charge  was  erroneoua 

We  do  not  sustain  the  assignments  based 
on  the  theory  that  there  was  no  evidence  that 
would  render  Moore  liable,  and  we  think  that 
the  charges  referred  to  In  tbe  second  assign- 
ment were  properly  rdfnsed,  becaiise,  as 
framed,  they  were  Inconsistent  wltb  the  views 
above  announced. 

The  third  assignment  Is  In  reference  to  the 
refusal  of  the  following  charge:  "Before  the 
plaintiffs  can  demand  a  rescission  of  their 
sale  and  recover  the  goods  sold  to  Blalock, 
tbey  must  tender  to  the  party  all  moneys 
paid  by  him  at  the  time  of  making  demand 
of  defendant  for  rescission.  If  yon  believe 
from  the  evidence  that  the  plaintiffs  went  to 
Blalock  or  Nelson,  and  offered  to  rescind  their 
sale,  and  recover  their  goods,  then,  unless  you 
find  tbat  [by]  the  tender  of  seven  dollars 
the  plaintiffs*  claim  was  paid  on  said  goods, 
then  there  was  not  sucb  offer  to  rescind  as 
the  law  contemplated."  We^thlnk  It.was  not 
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MGenair  for  i^fntiffB  to  do  man  than  to 
readzid  within  a  reasonable  time  after  learn- 
ing of  the  fraud.  If  notlee  waa  ^en  of  the 
Intention  to  disaffirm  immedlatdy  upon  the 
dlMOTery  of  the  tacts,— as  seems  to  hare  been 
done.— and  a  few  da^s  afterwards,  and  after 
a  refosal  the  trustee  to  allow  plaintiffs' 
agent  the  opportanity  of  eramlning  the  stock 
for  the  poipose  at  identifying  the  goods,  and 
a  refusal  on  the  trustee's  part  to  consider 
the  demand,  and  before  the  trustee  dlaposM 
of  the  goods,  as  the  evidence  Indicates,  the 
plaintUTs  filed  their  petithm.  in  which  they 
olfered  to  retam  the  seven  dollars,  it  was  snf- 
flclenL  The  original  petition  Is  not  In  Qm 
record,  but  It  Is  probable  that  such  offer  was 
made  thweln.  If  not,  we  are  neverthelesfl 
of  opinion  that  plaintiffs  were  not  required  to 
make  the  tender  when  denied  the  cqpportnnlty 
of  examining  the  stock,  to  see  what  of  idaln* 
tIfV  goods  were  Quxe,  it  any,  and  when 
mth  denlid  was  accompanied  by  a  refosal  to 
surrender  any  such  goods.  Under  snch  cU^ 
cumstances  the  tender  would  have  been  suffi- 
cient if  made  in  aqy  amended  pleading.  The 
erldenoe  derelc^  a  peculiar  state  oC  facts. 
One  creditor  (Madden)  was  named  as  a  cred- 
itor for  110;  and  be  did  not  accept  The 
creditor  Downes  was  a  creditor  for  about  fiS, 
and.  as  he  was  secured  by  a  landlord's  lien, 
he  did  not  accept  Raybom  admitted  that 
Blaloefc  owed  him  nothing,  and  did  not  ac- 
cept There  was  evidence  going  to  show 
that  Blchardson's  dalm  waa  flctltlons,  and 
we  may  here  state  that  It  appeared  that  he 
was  paid  |TSO,  the  amount  of  his  claim,  and 
from  this  fact,  In  connection  with  the  evi- 
dence that  the  entire  stock  ot  goods  did  not 
greatly  occeed  that  value,  It  might  have  been 
found,  as  ag^nst  him,  ^t  the  proceeds  of 
plaintiffs'  goods  altered  this  payment  If  bis 
claim  vras  flctltlouB,  there  remained  mly  one 
beneflclary  In  the  deed  of  tnut,  and  that 
was  Moore,  the  attorney,  and  his  claim  con- 
sisted of  his  fee  for  drawing  the  deed  of 
trust,  stated  In  tiie  Instrument  to  be  $300. 
It  he  did  not  participate  In  the  alleged  finnd 
npra  plalntlffa  by  which  plaintiffs'  goods  were 
converted,  we  do  not  see  why  he  should  not 
be  regarded  as  a  creditor  of  Blalock  to  the 
extent  of  a  reasmiable  fee  tta  this  service 
at  least  We  do  not  tUnk  that  he  Should  be 
held  to  be  a  creditor  for  the  fee  agreed  on  If 
such  fee  was  unreaacmable.  otherwise  It  would 
be  In  Uie  power  of  tbB  mortgagor  to  agree 
upon  a  fee  In  BO  great  a  sum  as  fliereby  to 
derive  his  creditors  of  his  estate.  The  case 
made  by  plalntlffa'  petition  is  founded  upon 
their  light  to  recover  the  value  of  their  goods 
converted  as  alleged,  and.  If  Moore  was  Inno- 
cent oi  any  franduloit  connection  wiCh  the 
i-onverslon,  Oien  he  Is  ^titled  to  be  consid- 
ered as  a  creditor,  and  In  this  view  of  the 
case  be  could  not  be  liable  to  plaintiff  for 
what  he  received,  except  to  the  extent  that 
it  may  be  shown  that  plaintiffs*  goods  or  the 
proceeds  tbsreot  entered  hito  what  be  re- 
crived.   The  judgment  as  to  Moore  and  Bldi- 


ardson,  who  appeal,  is  reversed,  and  the  cause 
remanded.  The  Judgment  of  the  county  court 
Is  not  dlstottwd  as  to  the  other  defendants. 


OSTROM  V.  McCLOSKST,  Oonstable,  et  al. 
(Court  of  (StU  Appeals  of  Texas.  Jan.  2S, 
1808.) 

DlSTRlOT  CODRT— JUBISDICTIOS. 

The  district  coort  has  exclusive  jurisdic- ' 
tion  of  on  acdon  agaiost  an  officer  for  damages 
caused  bj  a  wro^^I  levy  of  an  order  of  sale 
issued     a  jostice  court,  where  tiie  amount  sued 
for  is  beyond  justice  court  jurisdlctloD. 

Appeal  from  district  comt,  Bexar  coun^; 
J.  L.  Camp,  Judge. 

Action  by  Sarah  F.  Oetrom  against  James 
.McGlOBkey,  constable,  and  others.  From  an 
order  dismissing  plaintiff's  suit,  she  appeals. 
Beversed. 

Sarah  F.  Ostrom,  In  pro.  per. 

NBUiL,  J.  Appellant  (plaintiff  below) 
etyled  the  written  statement  of  her  cause 
of  action  a  "Motion  for  Penalty  and  Dam- 
ages." Notwithstanding  the  name  she  i^ves 
it  and  the  fact  It  begins  with  a  prayer  for 
Judgment  for  the  penalty  and  the  damages 
claimed,  the  pleading  to  an  original  petition, 
and  win  be  so  regarded  In  considering  the 
question  presented  on  this  ^peaL 

The  action  was  brought  in  the  district 
court  against  James  McOoskey,  aa  con- 
stable of  precinct  No.  1  of  Bexar  county, 
and  the  sureties  on  his  ofDcIal  bond,  to  re- 
cover 1200,  as  a  penalty,  under  article  2378, 
Bev.  St  1896,  and  $820,  damages  alleged 
to  have  been  occasioned  by  the  wrongful 
and  Dlegal  setoure  of  certain  personal  effects 
of  appellant  The  petition  allies,  substan- 
tially, that  on  the  22d  day  of  May,  1806. 
one  John  Bowers  recovered  a  Judgment 
against  plaintiff  In  the  Justice's  court  of 
precinct  No.  1,  Bexar  county,  for  the  sum 
of  $161.7%  together  with  a  foreclosure  of 
a  chattel  mortgage  upon  certain  personal 
property  which  Is  described  In  the  petition, 
and  caused  an  order  of  sole  to  issue  thereon 
upon  the  20th  day  of  June.  189G;  that  on 
the  24th  day  of  June,  1806,  John  Bowers 
fraudulently  assigned  said  Judgment  to  onie 
Addle  Franks;  that  on  the  same  day  idaln- 
ttff,  without  knowledge  of  the  assignment 
of  the  Judgment  in  accordance  with  an 
agreement  with  Bowers,  delivered  to  him 
certain  property  described  in  her  petition, 
in  full  settiement  and  satisfaction  of  said 
Judgment;  that  on  the  Ist  day  of  July,  180^ 
the  defendant  McCloskey,  by  virtue  of  the 
order  of  sale,  with  force  and  violence  wrong- 
fully entered  pltinttlTs  dwelling  (she  being 
a  widow  and  entitled  to  homestead  exemp- 
tions), and  seized  and  took  from  her  pos- 
session and  carried  away  certain  household 
proper^  described  In  the  petition;  that  such 
wrongful  seizure  and  asportation  was  made 
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b7  said  constable  wlilioat  iier  conwat; 
against  her  protest,  and  with  fuU  knowl- 
edge, on  Jits  .part  of  tke  settlement  and  satis- 
faction of  tlie  judgment  under  wbich  said 
order  of  sale  issued,  and  that  be  knew  when 
be  took  the  property  it  was  not  embraced 
In  tbe  order  of  sale,  and  was  taer  hoilsehold 
Vcopertj,  reserred  Xty  law  for  the  nse  of 
taer  family,  and  that  by  such  nnlavtul  levy 
and  seizure  she  wm  .damaged  in  tbe  sum 
of  fBOO;  tbat  ofterwanls,  on  tbe  3d  day  of 
July.  1806.  .Bald  defendant  advectlsed  for 
sale  at  ttae  cDurtFbanse  door  In  San  Antonio, 
B«xar  coonty,  Tex.,  en  tiw  lOtb  &iy  .of.  July, 
1806,  -tbe  property  described  Jn  aald  order 
of  sale.  Instead  of  tbe  property  levied  upon 
aitd  Bel9sedn8*b0fere'Stated,-aBd  tbat  on  Ibe 
day  last  mentioned  said  constable,  In  viola- 
tion of  artlole  881^,  Ser.  St  1870,  sold  cer- 
tain of  «iid-proper(7,  wlttaoat  any  Advwttse-- 
nwttt'or -notlee* whatever;  tet  on  tin  SOth 
day  of  July,  1896,  an  order  of  sale  was  Is- 
sued on  said  property,  .wbli^  did  not  sbow 
the  number  of  previous  orders  Issued  on 
the  Judgment  under  which  the  «ald  defoid- 
ant  advertised  to  .be  sold  on  the  11th  day 
of  August,  1896,  certain  .personal  pn^erty 
of  plalntUt,  described  in  her  petltltai.  which 
Is  descrlbed.as  tbe  property  upon  which  tlie 
mortgage  lien  is  foreclosed  by  the  Judgment, 
and  aald  constable,  without  advertlsbig,  or 
notice  to  plaintiff,  sold  the  proper^  wrong- 
fully selKd.as  before  stated,  to  plaintiff's 
damages  in  the  sum  of  9200.  The  constable 
(James  McGlesl&ey)  and  the  sureties  on  bis 
official  bond  answered  by  a  .general  .demur- 
rer and  denial,  and  alleged  that  John 
Bowers,  as  principal,  and  certain  other  par- 
ties, as  sureties,  .liad  executed  to  McOloskey 
tbeir  certain  bond,  indemnifying  bim  against 
all  damages  lor  .the  seizure  of  said  prop- 
erty under  said  order  of  sale,  and  asked 
tbat  they  be  made  parties  defendant,  and, 
In  event  of  Judgment  against  McGloskey 
and  his  sureties,  prayed  that  tlwy  have 
Jud^ent  over  o^nst  JBowers  and  bis  sure- 
ties on  their  Indemnity  bond  for  the  amount 
•of  such  Judgment.  Bowera  and  the  sureties 
•on  his  bond  of  Indemnity,  after  .having  an- 
swered, filed  a  motion  to  dismiss  tbe  suit 
upon  the  ground  that  tbe  district  court  bad 
no  Juxisdictlon  of  tbe  case,  which  should 
have  been  filed  in  the  Justice's  court  from 
which  the  orCet  of  sale  was  Issued.  Tbls 
motion  was  sustained  by  the  district  court, 
and  it  entered  Judgment  dismissing  ^la- 
tiff's  suit  From  tbls  Judgment  she  has 
appealed. 

No  question  as  to  the  snfflctency  of  plain- 
tiff's petition  Is  before  us,  tbe  only  question  ' 
being  of  Jnrlsdlctlon.   But  It  may  not  be 
Inapproiirlate  for  us  to  say,  In  antlcliidtion  i 
vt  another  trial,  that  the  petition,  tbongb  , 
Inartlstlcally  drawn,  states  a  good  cause  of  ' 
action  against  McCloskey  for  damages.  Tbe 
amount  of  damages  alleged,  being  In  excess 
of  fSOO,  was  beyond  tbe  Jurisdiction  of  the 
Justice  court,  and  within  the  exclusive  Juris-  I 


diction  of  the  4l8tcict  oeart  of  Bexar  oouu- 
t^.  Th^efore  the  Judgmrat  will  be  re- 
T««ed»  and  the  cause  remanded. 


RICHARDSON  v.  OVEELBI':SE  rt  nl.i 

(Cburt  of  ClTil  Appeals  of  Texas,    Nov.  27, 
1897.) 

BkLUBB  or  Joi!!T  BCBBTT  — BFFBCT—BtlSBANn 

AVD  Wire— OoMMomTT  pBonmnr— Bo^d  or 
OoHMmtrrT  Bobtivoh— Huhlbss  Bnaoa  ■Pak* 
■NT  Am  Cbild^uptobt. 

.L  By  acreuient,  «De  joint  amrty  nwy  be  re- 
leased without  releasing  the  others. 

2.  Error  Id  admissioa  of  parol  evidence  of  a 
matter  indoded  m  a  writioK  was  harmless, 
where  such  evUenee  was  to  tfie  same  effect  as 
tbe  writing. 

3.  Rev.  Bt.  1895,  art.  2227,  provides,  in  ef- 
fect, that  when  a  hasband  qualifies  as  communi- 

sumvw  by  giving  bond,  he  may  deal  with 
comnuinity  wopertj  wUhout  the  interference 
of  courts,  whether  such  property  is  inventoried 
or  not,  and  be  or  his  bondsmen  are  responsible 
to  the  children  for  their  interest  Article  IQUti 
proridCB  that  in  certain  eases  he  can  he  *^ 
Quired"  to  i^re  a  new  bond,  in  which  case  tbe 
probate  court  shall  enter  an  order  releasinfc 
the  snreticB  on  the  old  bond.  Brid,  that  where 
a  oomniunity  anrrlTOr,  wlio  had  given  bond,  filed 
an  additkmal  inrentorj,  and  n^  steps  were  talien 
to  require  a  new  bond  to  be  given,  an  "addition- 
ar'  bond  given  by  him,  and  approved  by  said 
eonrt,  was  without  anthority  of  taw,  and  ud  not 
release  the  safeties  on  the  first  bond. 

4.  Where  a  husband  qualified  as  conununit? 
survivor  by  giTing  bond,  and  afterwards  sold  the 
community  property,  which  included  a  home- 
stead, and  used  the  proceeds  for  his  own  use, 
the  sureties  were  liable  to  the  dkildren  for  ooe- 
half  of  what  the  property  sold  for,  whb  Interest 
from  date  i^f  sale. 

5.  In  an  action  by  sndi  chQdren  on  the  bond, 
the  jnry  might  consider  the  redtala  in  the  deeds 
given  by  such  snrTiTor  as  to  the  value  of  the 
real  estnto  sold. 

G.  And  it  was  not  error  to  exclude  the  list  of 
claims  against  the  commnnlty  estate  which 
tonned  a  part  of  tbe  certified  copy  of  the  inrcn- 
tory  and  appraisement  of  said  estate,  there  being 
no  statute  requiring  such  a  list  to  be  filed,  es- 
pecially where  there  was  no  evidence  that  said 
claims  bsd  been  paid. 

7.  The  community  property  was  disposed  of 
tbe  survivor  some  years  before  he  became  iu- 
solvent,  and  the  children  lived  with  and  worked 
for  him.  There  was  nothing  to  show  tbat  YKf 
their  joint  labor  they  failed  to  make  a  support, 
nor  that  he  made  any  charge  agaiost  them  F<>r 
support  Htid,  tliat  be  and  tbe  sureties  on  the 
bond  given  by  him  as  commnni^  survlror  wpn> 
not  entitled  to  charge  the  diildren  with  the  ex- 
penses Incurred  for  their  support. 

Appeal  from  district  court  DaUas  county; 
Edwuril  Gray,  JmUie. 

Action  by  G.  M.  Overicese  and  othens 
against  S.  Q.  lUchardaon  and  othwra.  Tbe 
death  of  defendant  George  KlUs  was  suggest- 
ed, and  tbe  anlt  abated  as  to  bim.  From  a 
Judgment  In  favor  of  plaintiffs,  defendant 
RlclinrdsoQ  onKals.  Affirmed. 

J.  M.  McCoy  and  Kearby  &  Muse,  for  Appcl- 
lant.  R.  L.  Carlock,  McCormIck  &  Speuce. 
D.  G.  Wooten,  and  W.  G.  Klmbrougb,  for  ap- 
pellees Illlngsworth  and  Bond. 


1  Writ  of  error  denied  by  supreme  court. 
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Statemenrt 

RAINEY,  J.  The  plalDtiffB  In  this  salt  are 
the  cbUdrm  and  only  belrs  at  law  of  their 
deceased  parents,  G.  M.  Orerleeae  and  Viola 

F.  Overleeee.  Their  mother,  Viola  F.,  died  ln< 
testate  November  S,  1884.  At  the  time  of  her 
death  there  was  comnuinity  jwoperty  belongi 
ing  to  her  and  her  aald  husband,  G.  M.  Ovec^ 
teefie.  Said  G.  M.  Overleeee  qeallfied  as  sac* 
vlTor  of  the  community  property,  and  took 
chaise  thereof  and  sold  the  same.  The  plain* 
tiffs  brought  thla  snlt  against  hla  bondsmen 
to  recover  their  one-half  interest  in  said  e»^ 
tate.  Judgment  was  rendered  In  their  favor 
in  the  court  below  against  ajw^lant,  &  Q. 
Rlcbazdsou,  and  he  as^eala. 

Oonduslons  of  Fact. 

The  plalntlffB  Q.  M.  Orerleese,  nom  B. 
OreileeM,  John  D.  Orerleese,  and  Thonua  G. 
Orerleese  are  the  surviving  children  of  G. 
M.  and  Ylola  F.  Overleese.  On  November  8; 
I6S1,  Viola  F.  Overieese  ffied,  leaving  surviv- 
ing her'  hmband,  G.  M.  Overieese,  and'  the 
chUdren  heretofore  mebtlDDed.  Q.  M.  Over^ 
.  leese  qualified  as  sinMvor  of  the  community 
property  execntlng  his  bond,  with  P.  S. 
Browder,  George  Snfa.  and  S.  Q.  Blchardson 
as  Burettes.  At  the  same  time  he  filed  an 
laventoiy  and  apiralaenient  of  said  comma' 
nlty  estate;  showing  ttie  fcdiowing  property, 
namely:  Lots  9  and  10,  In  block  3.  of  Bank's 
iddttton  to  the  of  D^as,  Tex.,  valued 
at  9800;  Imimmmenta  thereon,  valued  at  $2,'- 
200;  honiehold  and  kltxihen  fnmltnre,  valued 
at  9800;  total  93,800.   The  bond  executed  by 

G.  M.  Orerleese  was  for  the  aum  of  98,800, 
payable  and  conditioned  as  required  by  the 
statute,  and  allowed  by  the  county  court 
There  was  a  tract  of  land  of  117%  acres  be- 
longing to  said  communis  estate,  which  was 
not  Inventoried  and  appraised,  tbe  same  being 
omitted  In  the  first  Inventory.  In  September, 
1886,  said  G.  M.  Overteese  reported  to  the 
coonty  court  the  omission  of  the  117^  acres 
of  land,  and  asked  that  he  be  allowed  to  In- 
ventory tbe  same,  and  that  he  be  authorized 
to  execute  an  additional  bcmd  to  cover  said 
land  In  the  sum  of  92,000.  Said  api^Icatlon 
was  granted  tlie  court,  and  an  order  made 
requiring  him  to  execute  an  additional  bond 
m  the  sum  of  ^ZfiOO  to  cover  said  land,  which 
additional  bond  vras  executed  with  W.  Dlings- 
worth  and  D.  M.  Bond  as  sureties  thereon, 
and  the  same  was  approved  by  the  county 
judge.  On  March  IS,  1886,  G.  ^  Overleese 
executed  a  deed  conveying  to  S.  Q.  Blchard- 
son llie  Dallas  dty  pr^erty,  reciting  a  cash 
consldnaMon  of  90.000;  and  on  September  4, 
1886.  he  executed  a  deed  for  the  117H  scies 
of  land,  convQing  the  same  to  B.  Q.  Richard- 
son, reciting  a  ca^  consideration  of  92,500. 
Though  sold  deeds  recited  a  cash  considera- 
tion, the  lands  were  la  fact  traded  for  pn^- 
erty  at  Grand  Saline,  whldi  was  valued  at 
980,0001  the  dlll^rence  being  represented 
vendor's  Uen  notes  esecnted  by  O.  M.  Oreiv 


leesi^  vrtM  defaidted  In  thefar  payment,  and 
the  Oirad  BAline  properly-  was  sold  in  satl»- 
factfon  thereof,  and  jimrchased  by  a^P^lant, 
Richardson.  Afterthe  deatti  of  Viola  F.  Over- 
leese, In  1884,  the  idalntlfElt  continued  to  live 
with  their  father,  G.  M.  Overteese,  on  the 
DaUks  dty  inroperty,  nntn  It  was  sold  to  ap- 
pellant, Rlchardaon,  when'  G.M*.  Overleese  and 
the  plalntUfs  moved  to  Grand  Salfne,  where 
they  resided  a  year  or  so,  when  they  ietumed 
to  the  city  of  DaUas,  where  Q'.  M.'  Overteese 
died.  In  ^tember,  1880.  The  117%  acres  of 
land  was  rented  up  to  the  time  of  Its  sater 
tbe  rental  value  being  9350  per  anmnn.  At 
the  date  of  tbe  mother's  death  the  real  estate 
was  worth  about  the  value  given  Itln  the  in- 
ventory. At  the  date  of  ttx  sate  of  the  prop- 
erty- G.  M.  Overleese-  It  was  worth-  tbe 
amounts  exiffessed  in  the  deeds.  After  6.  M. 
Overleese  moved  to  Grand  Saline  he  became 
Insolvent  but  tben'  was  no  testimony  that 
he  -was  unablfe  to  support'  the  chUdren.  It 
was  estimated  by  witnesses  that'  It  would 
cost  from  920  to  9St  a  month  to-  dothe  tbe 
chnSren.  It  was  further  shown  that  he  k^ 
no  servant,  and  his  second  wife  and  the  chil- 
dren did  the  fTorfc,  the  two  girls  he!lplng*thehr 
stepmother.  Tbe  wOTk  of  the  children  wan 
worth  as  much  as  tlie  hire  of  a  servant  On 
G.  ai  Overteese*s  retura  from  Grand  Saline, 
his  ddest  glil  acted  as  clerK  and'  typewrtteif 
In  his  ofllce.  niere  was  no  aecount  kept  by 
him  as  to  what  commnnity  debts  he  paid;  or 
what  be  received  for  rmts  or  otherwise.  H 
was  shown,  however,  that  in  1880  he  paid  one 
community  debt  of  917: 

OBntinrions-of  Law. 

It  was  shown  that  George  BUIs,  one  of  the 
first  bondsmen,  was  dead,  and,  on  suggestion 
ot  his  death,  the  case  abated  as  to  blm.  The 
pbUntllb  made  an  8gre«uent  with  the  de- 
fendant P.  S.  Browder,  releadng-  him  from 
liability  on  the  bond;  specifying  In  said  agree- 
ment, however,  that  said  release  should  not 
operate  as  a  rdease  of  S.'  Q.  Bldiardson  as 
to  his  pmportltHUte  part  that  might  be  recov- 
ered on  said  bond.  In  accordance  with  this  - 
agreement,  no  judgment  was  rendered  against 
said  Broiler,  and  of  this  action  appellhnt 
complains.  There  was  no  error  In  this  action 
of  tfae-conrc.  We  think  It  well  settled' In  tills 
state  that,  by  agreement,  one  joint  surety 
may  be  released  without  releashig  tbe  others, 
the  orl^nal  understanding  at  the  time  being 
that  the  others  are  not  to  be  released-  as  to 
their  iKVportlonate  part  of  said  Indebtedness. 
There  can  be  no  qoestton  as  to  the  terms  of 
the  agreemenrt,  which  was  In  wrltSngj  that  It 
was  the  intenflon  of  the  parties  to  idease 
only  Browder,  and  to  charge  appellhnt,  Rich- 
ardson, wtth  his  proportionate  share  of  tbe 
liability.  Bates  v.  Bank  (Tex.  dv.  App.)  32 
&  W.  889;  Bhnk  v.  McAntdty  (T«c.  Olv.  App.> 
81  8.  W.  1078. 

The  court  pomltted  the  wttness  Word  to 
testis  what  the  Intention  of  tiie  parties  was 
when  th^  made  the  agreement  ot  retease. 
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This  testimony  waa  objected  to  on  the  ground 
that,  the  agreement  being  In  writing,  parol 
eTidence  was  not  admissible  to  explain  or 
contradict  It.  The  effect  of  Word's  testi- 
mony was  that  the  Intention  of  the  parties 
was  to  release  only  Browder,  and  to  retain 
Richardson.  This  was  nothing  more  than  the 
terms  of  the  original  agreement  Itself,  and,  if 
error  at  all,  It  was  harmless.  It  Is  contended 
by  appellant  that  by  reason  of  the  execntlon 
of  an  additional  bond  by  G.  M.  Overleese, 
with  mingsworth  and  Bond  as  sureties,  ap- 
pellant was  thereby  released  from  liability  on 
hii  bond,  and  no  recovery  could  be  had 
against  him.  We  think  there  was  no  war- 
rant of  law  for  the  execution  of  the  second 
bond  by  O.  M.  Overleese,  and  the  same  waa 
of  no  force  and  effect  There  Is  no  provi- 
sion In  our  statute  which  requires  or  author- 
izes the  giving  of  an  additional  bond.  The 
statute  prescribes  that,  .when  certain  condi- 
tions exist,  the  survivor  can  be  required  to 
give  a  new  bond;  but,  when  a  new  bond  1& 
required  onder  the  statute,  the  law  requires 
that  the  probate  court  shall  enter  an  order 
releasing  the  sureties  on  the  old  bond,  ex- 
cept for  wastes  that  have  occurred  during  the 
life  of  the  old  bond  before  the  new  bond  was 
taken.  Rev.  St.  1895,  art  1956.  In  this  case 
there  was  no  steps  taken  whatever  to  require 
a  new  bond  to  be  given.  It  seems  that  Over- 
leese  and  his  attorney  deemed  it  essential  to 
give  another  bond  to  cover  the  property  em- 
braced in  the  additional  Inventory,  and  the 
probate  court  seems  to  have  entertained  this 
same  view.  In  this  we  think  there  was  er- 
ror. When  a  husband  qualifies  as  community 
survivor,  he  becomes  vested  with  power  to 
deal  with  the  community  property  without 
the  interference  of  courts,  except  under  cer- 
tain contingencies,  and  this  power  to  manage 
and  control  relates  to  all  community  prop- 
erty, whether  it  is  Inventoried  or  not,  and  he 
or  his  bondsmen  are  responsible  to  the  chil- 
dren for  their  Interest  remaining  after  the 
payment  of  community  debts  and  necessary 
expenses.  Rev.  St.  1S95,  art.  2227;  Hupp- 
man  v.  Schmidt,  65  Tex.  583;  Cordier  v.  Cage, 
44  Tel.  634;  Withrow  T.  Adams,  4  Tex.  Civ. 
App.  445,  23  S.  W.  437;  Green  t,  Grlssom, 
53  Tex.  432. 

It  was  the  duty  of  Overleese  to  file  an  ad- 
ditional inventory  of  the  land  that  had  been 
omitted  from  the  original  Inventory,  but  the 
filing  of  the  additional  Inventory  did  not  au- 
thorize the  court  to  require  an  additional  bond, 
as  the  original  bond  was  sufficient  to  cover 
all  the  property.  If  the  count  had  thought 
the  original  bond  insufficient  to  cover  the 
property  of  the  estate,  then  It  was  Its  duty 
to  have  required  a  new  bond;  but  no  such 
action  waa  taken,  and  the  additional  bond 
was  therefore  without  effect,  and  there  waa 
no  error  In  the  court's  Instructing  the  Jury 
that  the  appellant,  as  surety  on  the  original 
bond,  was  responsible  for  his  pr<^ortlonate 
share  of  the  waste  committed  of  the  property. 

We  think  there  waa  no  error  In  the  conrf  a 


instructing  the  Jury  that  the  parties  were 
liable  on  their  bond  for  one-half  of  what  the 
property  sold  for  and  Interest  thereon  from 
date  of  sale.  When  Overleese  sold  the  prop- 
erty, he  then  and  there  became  liable  to  the 
children  for  their  part  of  the  same,  and  It 
makes  no  difference  that  part  of  the  prop- 
erty was  a  homestead.  While  he  would  be 
entitled  to  the  nse  of  the  homestead  during 
his  lifetime,  yet  when  be  disposed  of  the 
same,  and  invested  the  proceeds  for  his  own 
nae,  he  became  responsible  to  the  children  for 
their  Interest  In  the  same,  with  legal  interest 
from  the  time  of  such  sale.  Llnskle  v.  Kerr 
(Tex.  Civ.  App.)  34  8.  W.  765;  Alkln  v.  Jef- 
ferson. 65  Tex.  187. 

Nor  was  there  error  In  the  court's  permit- 
ting the  Jury  to  consider  the  recitations  In 
the  deeds  as  to  the  value  of  said  real  estate. 
While  such  recitals  are  not  conclusive  as  to 
value,  we  think  the  same  were  legal  evi- 
dence, and  proper  to  be  considered  by  the 
Jury.  White  v.  Street,  67  Tex.  177,  2  S.  W. 
520. 

The  court  did  not  err  in  refusli^  to  admit 
in  evidence  the  list  of  claims  against  the  com- 
munis estate  of  G.  M.  Overleese  and  wife, 
which  formed  a  part  of  the  certified  copy 
of  the  inventory  and  appraisement  of  said 
estate.  It  seems  that  when  G.  M.  Overleese 
filed  his  inventory  and  appraisement  he  ap- 
pended thereto  what  purported  to  be  a  list 
of  claims  against  the  communis  estate  of 
himself  and  wife,  aggregating  (1,061.  Tfaen^ 
la  no  statute  requiring  such  a  Hat  of  claims 
to  be  filed  with  the  inventory  and  appraise- 
ment, nor  is  there  any  rule  of  evidence  known 
to  us  which  makes  such  a  list  evidence  tw 
the  party  making  It  Besides,  there  was  no 
evidence  showing  that  said  claims  had  been 
paid,  and  it  was  not  error  for  the  a>urt  to 
exclude  tbe  consideration  thereof  from  tbe 
Jury. 

It  Is  contended  by  appellant.  In  effect,  that, 
G.  M.  Overleese  being  ins(^vent,  he  was  enti- 
tled to  charge  the  children  up  with  what  ex- 
penses he  Incurred  for  their  support  and 
maintenance,  and  that  he  was  entitled  to 
their  amvlces,  and  would  not  have  to  acconnt 
for  the  value  thereof.  As  a  general  rule,  the 
father  is  entitled  to  the  services  of  hla  minor 
children.  This  Is  founded  on  the  principle 
that  he  is  liable  for  their  support  and  mainte- 
nance. But  when  he  becomes  nnable  or 
ceases  to  support  and  maintain  them,  then 
he  Is  no  longer  entitled  to  their  services.  Aa 
their  guardian.  If  unable  to  support  and  main- 
tain them,  he  would  t>e  authorized  to  use 
their  estate  for  that  purpose;  yet  he  la  not 
authorized  to  charge  them  up  <wlth  the 
amount  expended  for  support  and  mainte- 
nance, and  not  account  for  the  value  of  thelr 
services.  If  any.  Wood,  Mast  &.  S.  i|  11,  12. 
The  evidence  in  this  case  shows  that  the 
community  property  was  disposed  of  by  G 
M.  Overleese  some  years  before  he  became 
Insolvent;  and  further  shows  that  tbe  chil- 
dren lived  with  Um  and  wwked  flor  blm. 
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and  there  ta  nqthlng,  to  ibow  tbat  by  their 
Joint  labor  the^  failed  to  make  a  support; 
DOT  to  there  any  evidence  tending  to  'show 
that  he  made  any  charge  against  them  what- 
ever for  support  and  maintenance.  Taking 
the  evidence  as  a  wh(^e,  we  think  the  jury 
were  fully  Jnetifled  In  finding  the  amount  of 
the  verdict  they  did  against  app^nt 

We  are  of  ivtliiion  that  the  additional  bond 
executed  by  Overleeae,  wllb  Illlngsworth  as 
one  ct  hto  sureties,  was  not  aathorized  by 
law,  and  that  no  recovery  can  be  had  against 
him  on  the  same  as  a  statutory  bond,  and.  If 
anything,  It  could  only  be  a  oommon>law 
bond.  But  whether  or  not  it  was  a  common- 
law  bond  we  deem  It  unnecessary  to  deter- 
mine, for,  if  it  was  such,  it  would  In  no  way 
affect  the  rights  of  appellant.  We  And  no 
reversible  «Tor  committed  by  the  court  upon 
(he  trial,  and,  as  the  evidence  jnatlfles  the 
Judgment,  It  to  affirmed. 


BYRNE  T.  LYNX. 
(Court  of  cavil  Appeal!  of  Texas.   Feb.  9, 

1898.) 

KaPkBVIK  —  VSBDIOT    AND    JOIMIMBKT  —  FlXIHO 

Valdi  ov  Baoh  Aktiolb— Abbht 
OT  JtrDeMisT, 

1.  In  refrievin  the  property  was  described  as  a 
bar,  counter,  sjod  ice  cheat,  of  the  value  of  $000, 
and  whisky,  of  the  value  of  $108.  Iliere  was 
no  evidence  tending  to  show  the  separate  value 
of  any  of  the  property.  Bdd,  that  It  was  proper 
for  the  jory  not  to  find  the  separate  value  of  the 
bar.  counter,  and  ice  chest 

2.  Where  idahitiff  In  replevin  of  several  ar- 
tldes  does  not  all«<>  that  Oiey  have  a  spedal 
value  to  him,  and  uows  that  he  is  the  owner  of 
the  property,  and  entitled  to  its  possession.  It  Is 
not  necessanr  that  the  judgment  fix  the  value 
of  each  article  separately. 

3.  In  replevin  of  several  articles,  there  was  no 
e^denee  of  the  separate  value  of  each  article. 
The  verdict  for  plaintiff  did  not  find  the  valae  of 
each  article  separately,  and  it  was  objected  to  on 
thai  ground.  Hdd,  that  defendant's  exception  to 
the  verdict  placed  him  hi  no  better  position  on  a 
motion  by  lum  to  arrest  Judgment  than  if  no  ob- 
jection luid  been  made,  as  objection  could  not 
have  been  removed  If  the  case  had  been  referred 
bbck  to  the  lory. 

4.  The  failure  of  the  verdict  to  find  the  sepa- 
rate value  of  each  article  was  not  such  an  error 
or  defect  as  entitled  defendant  to  have  the 
judgment  arrested. 

Oollard.  J.,  dissenting. 

Appeal  from  district  court,  Bastrop  county; 
Edward  R.  Sinks,  Judge. 

R^Ievln  by  J.  P.  Lynn  against  Roger  Byrne. 
From  a  Judgment  for  plaintiff,  defendnnt  ap- 
l)eato.  Affirmed. 

Fowler  &  Fowler,  tat  appeltont  HIghsmlth 
St  Staides  and  Qyer  Moore,  for  appellee. 

KEY.  J.  Appellee,  as  plaintiff,  soed  appeUant, 
aa  defendant  for  the  possession  or  value  of  cer- 
tain personal  pn^rty.  The  petltl(»i  described 
the  properly  thus:  "One  back  bar,  and  one  coun- 
ter and  loe  chest,  being  of  the  value  of  9900, 
said  bar  and  counter  and  ice  chest  belug  saloon 
flxtnres  and  furniture;  atoo^  thlrtj'-Blx  gallons  of 


whisky,  of  the  value  of  |106,"— and  alleged  that 
It  had  been  delivered  to  Byrne,  upon  an  ei^aess 
agreement  that  It  should  be  returned  to  Lynn 
upon  demand,  which  had  been  made,  and  de- 
livery refused  by  Byrne.  The  petition  prays 
for  judgment  for  possession  of  the  property, 
and  In  the  event  it  cannot  be  produced,  or  has 
been  destroyed  or  disposed  of,  then  for  judg- 
ment for  Its  value,  and  also  tw  compensation 
for  its  Dse  and  hlT&  The  defoidanf  b  answer 
contains  a  general  demurrer,  three  special  ex- 
ceptions, a  genera]  denial  and  a  spedal  plte, 
alleging  that  defendant  had  purchased  the  prop- 
er^ from  the  plaintiff,  and  was  owner  thereof. 
After  explaining  the  Issues,  the  court  charged 
the  Jury  as  follows:  "If  yon  believe  from  a 
fair  preponderance  of  the  evidence  tbat  plain- 
tiff, J.  P.  Lynn,  delivered  to  the  defendant,  Rog- 
er Byrne,  Uie  property  described  in  the  plaln- 
tifTs  petition,  to  hold  for  him  until  demanded 
by  plaintiff,  and  that  plaintiff  has  demanded 
possession  of  the  same,  and  that  the  defendant 
refused  to  deliver  the  same,  and  tbat  plaintiff 
to  the  owner  of  the  same,  then  you  will  And 
for  the  plaintiff  for  such  property,  and  the  rea- 
sraiable  value  of  the  same  (if  any)  from  the 
date 'of  said  demand  for  the  same.  If.  on  the 
other  hand,  you  believe  from  the  evidence  tbat 
the  defendant.  R<%er  ^me,  purchased  the 
IHToperty  described  In  plaintiff's  petition  from 
the  plahitlff,  then  you  wtU  find  for  the  defrad- 
ant  If  you  find  for  the  plaintiff,  yon  win 
also  state  In  your  verdict  what  you  find  the 
value  to  be  of  the  bar  fixtures  and  the  whisky 
sued  for  separately,  and  the  value  of  the  use 
and  occupation,  if  any."  The  verdict  reads  as 
follows:  '^e,  the  Jury,  find  for  plahitia  (J.  P. 
Icfun),  and  restore  to  him  his  bar  fixtures, 
valued  at  fonr  bimdred  dollars  (|400),  and  one 
bbL  (rf  Joel  B.  Frozier  whisky,  valued  at  one 
hundred  doltors  ($100)."  Whereupon  the  court 
rendered  Judgment  tor  the  i^ntlff  for  the  re- 
covery of  the  back  tur.  counter,  and  Ice  chest, 
and  one  barrel  of  Jod  B.  E^nzler  whisky,  and 
further  adjudged  that  in  tiw  event  the  fixtures, 
compoeed  of  the  back  bar.  counter,  and  Ice 
cheet,  could  not  be  found,  ptolntlff  recover  of 
defendant  the  sum  of  $400,  and.  In  the  event 
the  wbtoky  oould  not  be  found,  that  plaintiff 
recover  ot  defendant  the  sum  of  9100.  The 
Judgment  makes  no  disposition  of  the  general 
demurrer  and  qteclal  exceptions  to  the  plaln- 
tUTs  petlti(»i,  and  the  record  nowhere  shows 
that  they  were  ruled  on  the  trial  Judge; 
hence  they  are  to  be  considered  as  waived. 

AKNellant  does  not  contend  that  the  v«dlct 
to  not  Bumwrted  1^  testimony;  and  such  con- 
tention would  be  usdess,  because  ajntellee's  evi- 
dence, though  In  conflict  with  the  evldoice  of 
aroeUant,  warrants  the  conclusion,  and  we 
therefore  so  find,  that  appellee  was  ownor  at 
the  propoiy;  that  it  was  ddlvered  to  appel- 
lant as  a  baUee;  that  he  had  refused  to  deUver 
It  to  appeUee  when  demanded;  and  tbat  it  was 
worth  toe  amounts  stated  in  the  verdict.  The 
case  is  submitted  In  tbto  court  upon  the  follow- 
ing assignments  of  error:  "The  court  erred  In 
overruUng  the  defendant's  motion  for  a  new 
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trial,  on  die  gronnd  ttiat  the  court  enuA  Is  ittr 
charge  to  the  Jnry  In  wholly  taUlng-  to  ina&nct 
the  iary  to  find  the  scpamte  valus  of  the  back- 
bar,  the  counter,  and  the  Ice  cbest,  claimed:  bi 
plaintlS's  petition."    "The  court  aied  In  orer- 
riiUng  defendoDl^B  motion  for  a  new  trial,  on 
the  ground'  that  the  rerdlot  of  the  Jcry  and  ttic  | 
Judgment  ot  the  oMiirt  rendered  thereon  wholly  ' 
fall  to  tind,  assess,  or  fix  the  separate  value  ot  ■ 
the  saJd  bad£  bar  and  the  eaid  counter  and  the 
said  Ice  chest"    "The  court  erred  In  oremding 
defendant's  motion  far  a  new  trial,  on  the  i 
ground  that  the  judgment  of  the  conrt  iHtolly  [ 
denies  the  defendant  Qie  right  to  retain  either  | 
the  said  bacA:  bas  or  tiu  aald  comiter  or  the  I 
said  ice  chest,  or  any  two  of  tbenit  wlthcnit  be*  I 
log  compelled  to  retain  all  ot  tham."    "Hie  j 
court  erred  la  orerruUng  defendant's  motlcu  bi  . 
arreat  of  Judgment,  on  tbe  ground  that  the  aep-  1 
arate  valUe  of  the  said  baok  bar  and  tbe  aald  i 
counter  and  tbe  aald  ice  eheit  Is  not  set  forOi  I 
or  alleged  In  Oie  plaintiff's  petition,  nor  in.  any  ! 
of  the  proceedings  In  the  case."    '"nie  oennt  i 
erred  In  overruling  aald  motion  In  arrest  of  I 
Judgmoit.  on  the  g^mmd  that  the  sepsrate  vol* 
ue  of  the  said  back  bar  and  tbe  said  ctfantar 
and  the  aald  lee  cbest  Is  nat  ftsed  by  the  'ven- 
diet  or  Judgment,  tba  said  venllot  haTlng  been 
duly  excited  to  br  defeodant,  aa  per  bill  of 
exceptions  No.  1." 

There  was  no  pleafiug  by  etther  party  aUegt^ 
mg  tbe  separate  value  of  either  the  back  but, 
conntier.  or  lee  chest.  Thfre  was  no  tesdmany 
tending  to  show  the  separate  value  of  eltlMr, 
nor  was  the  court  DequeBteil  to  instruct  the 
Jury  to  find  the  vnlue  of  eaeb  separately;  and 
these  facts,  it  would  aeem,  are  a  eafflcicBt  an* 
swer  to  aU  the  asdgnmaits  of  emiTv  except  : 
tbe  lost  two.  It  Is  proper  to  explain,  howerer, 
that,  when  the  verdict  was  returned,  atipellant 
excepted  to  It,  because  it  did  not  find  tbe  sepw- 
rate  v&liie  of  the  baott  bar,  counter,  and  Ice 
chest;  and,  if  there  had  been  evidence  tending 
to  show  such  values^  there  are  antborltiea  that 
tend  to  hold  that,  when  tbe  verdict  was  ex- 
cepted to,  tbe  court  should  have  referred  tbe 
case  back  to  the  jury,  with  Instructions  to  find 
the  separate  value  of  each  piece  of  pn^ierty. 
Bhike  V.  Powell,  26  Kan.  320.  But.  most  as* 
suredly,  when  there  is  no  testimony  whatever 
tending  to  show  the  separate  value  of  the  sev- 
eral articles,  it  cannot  be  the  duty  of  tbe  court 
to  instruct  tbe  Jury  to  find  such  separate  value; 
jifx,  in  such  case,  can  it  be  the  duty  of  the  jury 
to  make  such  a  flndiug.  Juries  are  required  to 
decide  Issues  submitted  to  them  upon  testi- 
mony; and,  when  they  are  told  to  find  the  sep- 
arate value  of  several  pieces  of  pnqwrty,  they 
cannot,  wtthouC  disregarding  their  official  oaths, 
do  so,  unless  there  is  testimony  before  them 
tending  to  show  such  vtilues.  We  therefore 
bold,  under  tbe  circumstances  of  this  case,  that 
•  the  action  of  tbe  court  in  not  histructing  the 
jury  to  find,  and  of  the  jury  In  not  finding,  the 
separate  value  of  tbe  back  boi',  of  the  counter, 
and  of  the  ice  chest,  was  correct  and  proper, 
and  that  the  court  correctly  overruled  the  excep- 
tion  to  the  verdict  and  the  motion  for  a  new 


tidal,  which  exception  and  motion  raised  these 
qnsationifc 

Tlie*laet  twto  asslsnmente  of  erne,  wblcli 
complain  of  tbe  aetioa  of  the  court  In  over- 
ruling appellant's  motjon  in  arrest  of  Judg- 
ment, present  substantially  the  same  qucH- 
tlw,  which,  briefly  stated.  Is  tllla:  Wlicn 
a  plaintiff-  sueS'  to  recover  several  articles 
of  personal  property,  not  aUtigtd  to  bave  a 
special  TSlae  to  blm,  or  their  value,  and 
show  that  be  is-  the-  owner  of  the  property, 
and  entitled  to  Ita  posseealaD,  Is  It  aboeJute- 
ly  neosssosy  that  tbe  Judgnient  riiall  flx  the 
value  of  SMb  article  sepazatdy?  In  other 
wwdSr  altheagb  the  plaintUF  tomt  allege 
and'  prove  tds  ownersUp  of  the  peoperty, 
that  tbe  defsndsnt  la.  wrongfully  ht  posses- 
8l«n  of  It,  and  its  gnse  valne,  but  falls  to 
aUege  an  e^teclol  valae  to  blm,  is  he  en- 
tUiled  to  no  reUef  untess  he  proves  the 
separate  value  of  eanh.  article?  On  these 
questions,  counsel  for  appellant  maintain 
the  affirmative;  and,  if  they  are  correct, 
tbe  verdict  and  Judgment  are  fundamentally 
defective,  and  the  motion  In  arrest  of  Judg- 
ment should  bav«  been  sustalnedt  unless, 
as  contended  by  counsel  for  appedlee.  tbe 
back  bar,  counter,  and  Ice  chest  are  to  be 
considered  a»  a  set  of  barroom  fli tares  or 
furniture,  not  susceptible  of  division  and 
distinct  valuation.  iJthougb  there  are  cases 
in  this-  stnte  that  tend  to  suppoot  appellant's 
positron,  we  haTe-  fmind  no-  ease  that  ap- 
pears to  be  entirely  analogous  to  tbla  case; 
and  we  believe  aiH>«llBnt's  contention  is 
radically  unsound.  CouumI  for  a^yellant 
cite  Rer.  St  1865,  art  1339;  Blakety'a  Ad- 
m*r  V.  Duncan,  4  Tex.  185;  Hoeser  v. 
Kj-aeka,  20  Tex.  400;  Cook  v.  ^IselL,  65 
Ter.  1;  Cole  v.  Crawford,  69  Tex.  124,  5  8. 
W.  648;  Bennett  v.  Butterworth,  8  How. 
138.  Tbe  statute  referred  to  provides.  Uiat 
"where  the  Judgment  Is  for  personal'  prop- 
erty, and  It  is  shown  by  the  pleadings  and 
evidence  and  tbe  verdict  If  anr,  that  sncb 
piioperty  has  an  e^dal  value  b»  tbe  plain- 
tiff, the  court  may  award  a  special  writ  for 
the  seizure  and  delivery  of  sucb  property 
to  the  plalntllC;  and  tbe  conrt  may.  In  ad- 
dition to  the  other  relief  granted  in  sncb 
case,  enforce  Its  Judgment  by  attachment, 
fine  and  imprisonment"  This  merely  pre- 
scribes the  character  of  Judgment  and  tbe 
means  for  Its  enforcement,  when  tbe  plain- 
tiff alleges  and  proves  that  the  property  ba* 
an  especial  value  to  him,  and  does  not  un- 
dertake to  fix  or  regulate  tbe  rights  of  a 
plaintiff  suing  for  personal  property  not  al- 
leged to  have  an  espedal  value.  Hence  it 
has  but  little.  If  any,  bearing  on  tte  ques- 
tion under  consideration. 

Blakely's  Adm'r  v.  Duncan,  4  Tex.  185. 
was  a  suit  to  i<ecoTer  three  negroes;  and 
the  verdict  was  for  tbe  (dalntiff  for  the 
negroes,  valuing  one  at  $800,  and  the  otber 
two  at  $500:  and.  If  they  could  not  be  fMnid. 
for  dte  plaintiff  for  11,100.80.  Tbe  case- 
wns  reversed  because  the  verdict  and  Judg- 
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mcnt  did  not  find  th*  wpcnte  ralue  of  eadi 
alare,  and  the  djunage  cnued-  b7  lils  detent 
tlon.  Like  many  of  the  euly  cues  and 
Mune  of  later  data,  till*  caw  la  not  wcdl 
repoBted,  and  It  Is  not  ahowa  exactly  how 
the  question  was  preaoited  to  the  snpreme 
court.  It  may  be  that  the  separate  value 
of  each  slave  was  alleged  aJid  proTed,  and 
the  trial  ooQDt  may  hav«  Instmcted  the  jury 
to  find  sncb  Talues;  and  the  court  may  not 
have  Inteoded  to  do  more  tluui  hold  that 
when  such  separate  values  were  pleaded, 
and  evidence  submitted  to  prove  them,  and 
there  was  timely  objection  to  the  verdict 
because  It  did  not  find  them,  a  new  trial 
staoQid  be  awarded.  At  any  rate.  It  Is  not 
clear  that  It  waa  Intended  In  that  ease  to 
hold  that  a  petltlMi  to  recover  different 
artlclea  of  personal  property  or  their  valae, 
and  &  Jodgmait  rraid^ed  thereon,  wonld  be 
fondamqi  tally  defective,  unless  such  peti- 
tion and  Judgment  stated  the  separate  valae 
oC  eaeb  artlde;  and  no  autborltlee  are  dted 
In  the  optalmi  that  tend  to  sustain  aach  a 
proposMon.  Am  re|>orted,  the  same  uncer- 
tainty exists  as  to  bow  the  qnestion  arose 
In  Hocaer  v.  KtaAa,  29  460.  Oat  of 
mwna  for  reveraing  that  case  was  ba* 
eanse  the  v«ndict  did  not  find  the  separate 
▼aloe  of  each  article  recovered;  but  it 
may  be  that  such,  value  was  alleged  and 
proved,  and  the  Jory  Instencted  to  make 
siudi  flndln^.  The  only  anttiortty  olted  m 
the  oplnioB  la  Blakidy's  Adm'r  v.  Duncan, 
supra.  Gook  V.  Halsell,  66  Tex.  1,  was  a 
seqaestrstlon  nit,  In  which  the  property 
had  bera  replevied;  and  In  au^  eaaea  the 
statute  (article  4502,  Bev.  St  1870)  provides 
that  the  defendant  shall  have  the  right,  at 
any  time,  within  10  days  after  the  judgment 
Is  rendered  against  him,  to  return  any  por- 
tion of  the  pmperty,  and  receive  cndil;  pro 
tanto,  upon  the  Judgment.  Because  the  ver* 
diet  \ras  clearly  contrary  to  the  evidence, 
and  did  not  find  the  separate  value  of  the 
various  Items  of  property  replevied,  the  case 
was  reversed;  bat  It  does  not  deariy  a^ 
pear  how  the  queeticm  atoae  in  that  case. 
Though  HalE^s  Adbn'r  v.  Duncan  and 
Hoeser  v.  Kraefca  are  dted  In  the  opinion, 
the  decision  appears  to  be  based  mainly 
upon  the  statute.  In  Cole  v.  Crawford,  00 
Tex.  124,  5  8.  W.  6M.  the  plaintiff  sued  to 
recover  a  wagon  and  two  horses,  with  har- 
ness, and,  to  tlie  alternative,  for  thtfr  valne, 
Tbe  ease  was  submitted  to  a  Jury  upon 
special  Issnea,  and  they  found  all  the  issues 
In  favor  of  tbe  plaintiff.  The  court  rendered 
Judgment  for  the  i^nttfl  agatoat  two  of  the 
defendants  for  the  value  of  the  property, 
and  of  Its  hire  ficom  tbo  date  ef  Its  con- 
vei'slon  to  Uie  tlnw  of  trial,  but  refused  to 
rmdec  Judgment  against  the  other  def«id- 
ants.  The  plalntur  appealed,  and  the  au- 
preme  court  held  that  as  the  verdict  flzed 
the  greiM  value  of  the  property,  and  Judg- 
ment waa  rendered  foe  the  ^alntlff,  there- 
fore  be  eonld  not  complain  of  the  failure  of 


die  court  to  sabmtt  to  the  jury  the  separate 
value-  of  each  piece  of  property.   This  la 
all  on  the  subject  that  Is  decided  in.  that 
,  case,   though  Blnkely'a  Adm'r  v.  Duncan 
I  and  Hoeser  v.  Kcaeka  are  cited  In  the  opln« 
toB,  as.  hokUng  that.  In  a  salt  for  the  re- 
I  covery  of  several  articles  of  pereonal  prop- 
I  erty.  the  Jury  should  find  the  value  of  such 
I  articles  separately;  and  it  it  held  that  tbe 
'  rule  Is  for  the  benefit*  of  tbe  defendant.  In 
Bennett  v.  BatterworCb,  8  How.  1^  the 
plaintiff  sued  to  recover  tour  slaves,  al» 
leglng  the  separate  value  of  each,  amount- 
ing in  the  aggregate  to  12,700;    The  verdict 
I  did  not  find  the  separate  valne  of  the 
.  slaves.  Imt  fixed  tbe  gross  value  at  ¥i,200( 
and  assessed  nominal  damagea    The  plain- 
tiff released  the  (1,200.  and  eonrt  rendensA 
Judgment  for  him  for  the  i^ves.    The  case 
I  was  carried  to  the  supreme  court  of  tbe 
I  United  StiUea  by  writ  of  error,  where  a 
I  motion  waa  made  to  dismiss  for  want  of 
Jmisdlctlon,  upon  the  gronnd  that  the  mat- 
tor  In  controversy  was  not  of  the  value  of 
$2,000.    This  raotton  was  ovenruled  by  • 
divided  court,  and  In  tbe  majority  opinion 
It  IS  said:   "This  proceeding  appeal*  to  be 
a  snbstltnte  for  the  ct>mmoa-law  afitten 
I  <a  drtlnne,  and  resembles  It  In  mai^  i»- 
speots.   In  tluit  action,  if  the'  Jury  find  tfiat 
1  the  property  belongs  to  the  plaintiff,  and 
;  Is  detained  from  him  1^  the  defendant,  they 
I  ongtat  to  find  at  the  same  time  the  valne 
I  of  each  separate  artlde  In  dispute;  and  tiM 
Jndgment  ot  the  conrt  Is  that  the  pMnttff 
I  recover  the  pn^erty,  or  the  value  there* 
I  of,  as  found  by  the  Jury,  provided  he  caa- 
I  not  obtoln  possession  of  the  property,  to- 
I  gcther  with  his  damages  and  costs."   In  his 
I  dtssentlnff  opinion,  Mr.  Justice  Daniel  used 
I  this  language:   "This  cause  is.  in  ttteM 
•  and  in  form,  accept  with  res^rd  to  the 
frame  of  the  petttlon,  coire^Hindlng  wltb 
fhe  declaration  at  common  law.  in  all  its 
details  and  proceedings,  an  action  of  det- 
inue for  the  recovery  of  fimr  ^ves.  In 
every  such  action  the  avthorltlee  tell  us  that 
It  Is  reqnlslto  to  describe  the  property  de- 
manded -wtth  lo  much  certainty  that  It  may 
be  delivered  up  In  specie;  and  It  was  ruled 
by  the  older  cases  tttat,  where  the  property 
consisted  of  several  articles,  the  plaintiff 
must  show  the  value  of  each  particular  ar~ 
tide,  and  not  state  the  aggregate  value. 
Subsequently,  however,  it  has  been  ruled 
that  the  declaraHon  may  mention  the  sepa- 
rate value  of  each  article,  or  It  may  state 
the  value  In  gross;  and  this  appears  to  be 
the  estobllshed  doctrine  In  En^and  at  this 
day.  See  Com.  Dig.  tit  'Pleader.'  2.  X,  2." 
In  that  case  the  question  now  under  consid- 
eration was  only  incidentally  referred  to; 
and  what  is  said  on  the  subject  In  either 
opinion  cannot  be  regarded  as  deciding  It. 
The  only  thing  decided  was  that  the  court 
had  Jurisdiction  of  the  appeal. 

This  concludes  the  authorities  dted  by 
oounsd  for  appellant;  and  we  do  not  regard 
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an7  of  tbem  ai  necessarily  supporting  the 
proi>oBltIon  that  the  Judgment  In  this  case  Is 
80  fundamentally  erroneous  as  that  it  should 
have  been  arrested  upon  appellant's  motion. 
In  other  jurisdictions  similar  questions  have 
been  under  consideration,  and  wft  will  now 
turn  to  these  adjudications. 

Blake  T.  FoweU,  26  Kan.  320,  was  a  re- 
plevin suit  The  rerdlct  and  Judgment 
went  for  the  defendant.  On  appeal  the 
opinion  of  the  court  was  dellrered  by  Judg6 
Brewer,  who  said:  "Other  questions  made 
by  counsel,  save  one,  are  fully  covered  by 
repeated  prior  decisions  of  this  court,  and 
need  not  be  noticed.  That  single  objection 
Is  that  the  Jury  fonnd  the  value  of  the  stock 
of  goods  as  a  whole,  and  did  not  find  tHe 
separate  value  of  each  particular  article  In 
the  stock.  Plaintiff  claims  that  he  has  a 
right  to  return  such  portion  of  the  stock  as 
he  stm  retains,  and  have  a  reduced  Judg- 
ment of  value  to  that  extent,  and  that, 
therefore,  the  Jury  should  have  found  the 
value  of  each  separate  article  In  the  stock 
of  goods.  It  Is  enough  to  say,  in  reply  to 
this  objection,  that  It  was  not  presented  at 
the  time  the  verdict  was  returned.  Per- 
haps, if  the  plaintiff  had  then  Insisted  on 
the  Jury's  finding  the  value  of  any  particular 
article  which  he  desired  to  return,  It  might 
have  been  proper  to  require  the  Jury  to  so 
find;  but,  In  the  absence  of  any  such  re- 
quest, It  would  be  absurd  to  hold  that  when 
the  replevin  Is  of  a  stock  of  goods,  as  In 
the  present  case,  the  Jury  Is  bound  to  state 
In  their  verdict  the  value  of  each  particu- 
lar article.  See,  further,  upon  this  matter, 
the  remarks  of  Mr.  Justice  Valentine,  In  the 
opinion  filed  In  the  case  of  Knox  v.  Noble, 
25  Kan.  44B."  The  case  cited  by  Judge  Brew- 
er (Knox  V.  Noble,  2S  Kan.  440)  was  a  re- 
plevin suit  to  recover  certain  horses  and 
farming  Implements.  The  plalntifF  alleged 
that  he  held  a  mortgage  on  the  property  fo^ 
|1,65(\  and  that  he  had  been  damaged  by 
its  wrongful  detention  $500.  He  also  stat- 
ed In  his  affidavit  for  a  writ  of  replevin  that 
It  was  worth  1600;  but  the  value  of  the 
property  was  not  specifically  averred  In  his 
petition,  and,  when  he  offered  testimony 
tending  to  show  Its  value,  the  defendant  ob- 
jected, because  value  was  not  alleged.  The 
evidence  was  admitted,  and  verdict  and 
judgment  rendered  for  the  plalntltT  for  the 
property,  and.  in  the  alternative,  for  S500, 
its  value.  On  appeal  It  was  held  that  the 
trial  court  erred  In  admitting  the  testimony, 
but,  as  no  Injury  had  resulted,  the  error 
was  harmless;  and.  In  concluding  the  opin- 
ion, the  court  said:  "We  might  further  say 
that  In  cases  of  this  kind,  where  the  action 
of  replevin  Is  for  several  articles,  the  value 
of  each  separate  article  should  generally  be 
stated  In  the  petition,  though  this  is  not  es- 
sentially necessary  In  any  case,  and  In  some 
cases  It  would  be  Impracticable.  Where 
the  petition  states  the  value  of  each  article 
aeparatdy,  then  the  verdict  of  the  Jury  and 


the  Judgment  of  the  court  may  also  state  the 
value  of  each  article  separately;  and.  If  the 
Judgment  la  thus  rendered.  It  may  be  mucli 
more  easily  enforced  where  only  a  portion 
of  the  articles  can  be  found  than  a  Judg- 
ment which  Is  only  for  the  aggregate  value 
of  all  the  articles.  Where  the  judgment  is 
rendered  for  the  value  of  each  article  aepa- 
rately,  the  officer  may  selee  such  of  the  ar- 
ticles as  he  may  find,  and  return  them  to 
the  plalntlflT,  and  may  then  levy  upon  other 
property  for  the  purpose  of  recovering  the 
value  of  those  articles  which  he  cannot  find. 
In  the  usual  course  of  practice,  however,  we 
think  that  neither  the  petition  nor  the  ver- 
dict nor  the  Judgment  la  made  to  state  the 
value  of  each  separate  article,  but  gener- 
ally Is  made  to  state  only  the  value  of  all 
the  articles  In  the  aggregate,  and  such  peti- 
tions, verdicts,  and  judgments,  we  think, 
have  generally  been  considered  as  snffl- 
dent" 

In  Noland  v.  Leech,  10  Ark.  60^  a  new  trial 
was  awarded,  because  the  verdict  did  not 
find  the  separate  value  of  the  articles  sued 
for,  as  required  by  a  statute  In  that  state  In 
actions  of  replevin;  And,  while  the  report  of 
the  case  does  not  show  precisely  how  the 
question  arose.  It  la  Intimated  in  a  subse- 
quent case  (Hanf  v.  Ford,  37  Ark.  646)  that 
the  error  was  deemed  fundamental.  How- 
ever, If  such  was  then  the  opinion  of  that 
court.  It  must  have  undergone  a  change, 
because  In  Hobbs  v.  Clark,  53  Ark.  411,  14 
S.  W.  662,  It  Is  said;  "The  Judgment  Is  said 
to  be  erroneous,  however,  because  the  value 
of  the  several  items,  which  were  separately 
described  In  the  complaint,  were  not  sepa- 
rately assessed  by  the  Jury  in  their  ver- 
dict In  an  action  of  replevin  for  several 
distinct  articles  of  property,  the  defendant, 
who  has  retained  the  possession,  and  against 
whom  the  verdict  Is  returned.  Is  entitled  to 
have  It  specify  the  separate  value  of  each 
article,  and  It  Is  error  to  refuse  him  the 
right  Hanf.  v.  Pord,  37  Ark.  544.  But  it 
Is  a  right  which  he  may  waive.  In  the  ab- 
sence of  a  demand  for  a  separate  valuation 
before  the  verdict  or  of  objection  to  the 
verdict  before  the  Jury  Is  discharged,  It  Is 
fair  to  presume  that  the  right  Is  not  Insisted 
upon,  but  that  the  intention  Is  to  waive 
It,  Blake  V.  Powell.  26  Kan.  320;  Wilson 
V.  Barnes,  49  Ala.  134.  If  the  verdict  were 
insufficient  to  sustain  a  Judgment,  the  rule 
would  be  dUferent,  for  then  there  would  be 
nothing  upon  which  the  court  could  act.  Ob- 
jection to  deviations  from  the  strict  line  of 
procedure  which  do  not  vitiate  the  judgment 
must  ordinarily  be  made  at  a  time  when 
they  can  be  corrected  without  retracing  the 
steps  of  the  trial,  or,  the  party  falling  to 
object,  will  Ite  held  to  acquiesce  In  the 
course  pursued.  See  Ruble  v.  State,  51  Ark. 
126,  10  S.  W.  23;  Moore  v.  State,  51  Ark. 
180. 10  S.  W.  22;  1  Thomp.  Trials,  1 118.  The 
appellant  made  no  demand  for  a  separate 
valuation  of  the  articles,  and  made  no  ob- 
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jectlon  to  tbe  form  of  the  verdict  when  It 
was  returned.  It  web  too  late  to  complain 
flrst  In  hlB  motion  for  a  new  trial." 

Id  Whetmore  t.  Rupe,  66  Cal.  237,  8  Pac 
851,  the  supreme  court  of  that  state  uses 
this  language:  "Appellant  contend^  the 
Judgment  should  be  reversed,  because  nei- 
ther it  nor  any  finding  determines  the  value 
of  each  article  sued  for  separately.  In  sup- 
port of  this  contention,  appelant  cites  Wal- 
lace V.  HlUlard,  7  WIb.  627;  Farmers*  Loan 
&  Trust  Co.  V.  Commercial  Bank  of  Racine, 
IS  Wis.  426:  Whitfield  v.  Whitfield,  40  Miss. 
3^;  Hoeser  v.  Kraelia,  29  Tex.  45S.  The 
first  of  these  cases  only  decides  that  the 
verdict  should  find  the  value  of  the  property 
sued  for,  and  the  second,  that  defendant 
may  waive  a  return  of  the  property,  and 
take  a  Judgment  for  its  value  alone.  In 
California  it  has  been  held  that  defendant 
may  waive  bla  right  to  the  alternative  Judg- 
ment for  value,  and  may  rely  on  his  Judg- 
ment for  the  return  of  the  property.  Wald- 
man  v.  Broder,  10  Cal.  879.  Whitfield  v. 
Whitfield,  cited  from  the  Slississlppl  Re- 
ports, decided  that  a  Judgment  in  favor  of  a 
plaintiff,  which  did  not  follow  a  verdict 
specifying  the  value  of  each  article,  but 
which  required  the  defendant  to  deliver  all 
the  articles  of  property  or  pay  their  aggre- 
gate value,  was  erroneous.  Hoeser  v. 
Kraeka,  the  Texas  case,  seems  to  uphold  the 
view  of  the  appellant.  There  the  court  held 
a  verdict  which  did  not  find  a  separate  value 
of  each  article  recovered  erroneous,  saying: 
The  defendant  should  have  the  privilege  of 
returning  any  one  or  more  of  the  articles 
recovered,  Instead  of  paying  Its  value,  and 
vice  versa:  but  this  would  be  denied  him, 
unless  the  separate  value  of  each  article 
were  found.'  We  do  not  agree  that  the 
wrongdoer  may,  through  his  wrongdoing,  ac- 
quire  a  privilege  of  restoring  to  Its  owner 
a  particular  article,  or  paying  instead  Its 
value,  as  found  by  a  Jury.  Under  our  Code, 
the  Judgment  is  primarily  for  the  return  of 
all  the  property  wrongfully  taken  or  with- 
held, and  the  Judgment  for  Its  value  comes 
into  operation  only  *In  case  a  return  cannot 
be  had.*  Code  Civ.  Proc.  S  667.  So,  by 
section  927,  the  jury  are  to  find  the  value  of 
any  specific  portion  of  the  property  only  'if 
so  instructed.'  Error  can  therefore  only 
arise  In  a  case  where  such  instruction  wonld 
i>e  pertinent  and  proper,  and  the  instruction 
was  asked  and  refused.  In  De  Thomas  v. 
Witherby,  61  Cal.  92,  this  court  held  that 
where  a  plaintiff  replevied  goods  from  a  de- 
fendant, and  a  Judgment  was  rendered 
against  him  for  a  return  of  the  property  or 
its  value,  the  plaintiff  could  not  be  excused 
from  satisfying  the  judgment  upon  a  plea 
That  the  property  had  been  lost  in  his  hands, 
oven  by  act  of  God.  In  De  Thomas  v.  With- 
*^rby  the  language  of  the  superior  court  of 
New  York  in  Suydam  v.  Jenkins,  3  Sandf. 
614.  Is  dted  with  approval:  'The  undertak- 
ing of  the  plaintiff  in  the  replevin  bond,  we 


conceive,  is  absolute  to  return  the  goods,  or 
pay  their  value  at  the  time  of  the  execution 
of  the  bond.  We  do  not  think  that  a  wrong- 
doer Is  ever  to  be  treated  as  a  mere  bailee, 
and  that  the  property  In  his  possession  Is 
to  any  extent  at  the  rtsk  of  the  owner.'  It 
cannot  be  doubted  that  a  plaintiff,  who,  with- 
out right,  has  seized  the  property  of  a  de- 
fendant under  a  writ.  Is  a  wrongdoer." 

There  are  Virginia,  Alabama.  Mississippi, 
and  Wisconsin  declsioas,  and  perhaps  oth- 
ers, which  hold  that  the  verdict  and  Judg- 
ment should  find  the  separate  value  of  each 
article,  when  several  are  recovered,  and 
there  Is  an  alternative  judgment  for  their 
gross  value.  But  it  Is  believed  that  tbey 
are  nearly  all  based  upon  statutes  regulat- 
ing sequestration  and  replevin  proceedings, 
and  permitting  the  party  cast  In  the  suit, 
if  he  has  possession  of  the  property,  to  re- 
turn separate  articles  in  part  satisfaction  of 
the  Judgment;  and,  while  there  Is  such  a 
statute  In  this  state,  It  only  applies  to  cases 
in  which  the  party  holds  possession  of  the 
property  under  a  replevy  bond,  which  Is  not 
the  case  here.  And  even  In  such  cases  It 
was  held  In  Blake  v.  Powell  and  Hobbs  v. 
Clark,  supra,  that,  when  the  qnestion  was 
not  raised  until  after  verdict,  It  would  be 
regarded  as  waived.  But  as  these  cases  lay 
some  stress  upon  the  failure  to  object  to  the 
verdict  before  the  Jury  was  discharged,  and 
as  appellant  In  this  case  excepted  to  verdict 
as  Boon  as  It  was  announced  by  the  Jury,  it 
becomes  necessary  to  consider  that  aspect 
of  the  case.  In  order  for  an  objection  to  a 
verdict,  made  at  the  time  It  Is  returned  Into 
court,  to  have  any  greater  force  or  preserve 
any  other  rights  than  wonld  a  motion  for  a 
new  trial  or  in  arrest  of  Judgment,  the  rec- 
ord ought  to  show  that  the  conditions  were 
such  that,  by  declining  to  receive  the  verdict 
and  referring  the  case  back  to  the  jury,  the 
objection  could  have  been  removed,  without 
undoing  that  which  had  already  been  done. 
Such  conditions  are  not  shown  to  have  ex- 
isted when  appellant  excepted  to  the  verdict 
In  this  case;  but,  on  the  contrary,  the  record 
shows  that  there  was  no  testimony  before 
the  Jury  tending  to  show  the  separate  value 
of  the  back  bar,  counter,  and  ice  chest,  and 
It  was  not  shown  that  any  witness  was  then 
accessible  by  whom  such  values  could  have 
been  proved.  As  said  In  Hobbs  v.  Clark, 
supra:  "Objections  to  deviations  from  the 
strict  line  of  procedure,  which  do  not  vitiate 
tbe  Judgment,  must  ordinarily  be  made  at 
a  time  when  they  can  be  corrected  without 
retracing  the  steps  of  tbe  trial,  or  the  party, 
failing  to  object,  will  be  held  to  acquiesce 
In  the  course  pursued."  Hence  we  do  not 
think  appellant's  exception  to  the  verdict, 
considering  the  conditions  then  existing, 
places  him  In  any  better  position  than  he 
would  have  occupied  had  be  remained  silent 
when  It  was  returned,  because  the  only  re- 
lief that  It  was  practicable  for  the  court  to 
grant  blm  when  he  excepted  to  tbe  verdict 
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wu  tb  amit  tte  ^ceedlnn  fooA  awud  ■ 
nnr  tttel;  and,  IC  ba  was  entitled  to  that 
rdlef  tiun,  He  entitled  to  It  i^ien  he 
filed  bis  motl(»  in  arrest  of  Judgment 

Tlilt,  then,  brings  us  to  the  Question: 
Was  tlie  faUiue  of  the  verdict  to  find  the 
separate  TBlne  of  the  back  bar,  eonnter.  and 
Ice  chest  such  an  error  or  defect  as  entitled 
appellant  to  hava  the  ^ndgiaettC  areeated? 
And,  iqion  botli  leaaon  and  authority,  It  Is 
beUeved  tbat  this  qnsatlon  most  be  answer- 
ed In  die  negative.  "According  to  Blade- 
Btone,  'arrests  oC  Judgment  arise  from  in- 
crlnslc  canssa,  appearing  upon  the  face  of 
the  rocard.'  Aflrt  be  ennmeratM-  the  gronnda 
which  will  be  sidBdent  to  prompt  thia  ao- 
tloaot  the  court  as  tbilom:  Wluretbedee- 
laratiim  varies  totallr  f  mm  the  original  writ; 
where  the  verdict  materially  dUCsrs  from 
the  ideafiBga  and  Issoe  tli^wm;  and  where 
the  ease  laid  In  the  dsdaratloa  Is  not  snS- 
L'leut,  in  point  of  law.  to  fionnd  an  action 
upon."  S  Bl.  Comm.  SflB.  A  standard  wrn* 
er  says:  "Aa  a  guionU  rnle^  a  Judgment  can 
be  arrested  only  for  some  matter  appearlnK 
or  the  omlaalon  of  some  matter  which  ought 
to  appear,  on  the  face  of  tbe  record  Itsdf. 
'A  motlDn  In  arrest  of  jodgment  reaches 
ovty  snch  defects  as  are  apparent  on  the 
faea  of  l^o  raooxd,  and  aa  are  not  cared  by 
the  verdict  or  some  statute  of  amendmesita, 
or  watv«d  hvfaiUnc  to  demnr.*  This  mo* 
tlon;  In  other  WDcds,  does  not  pnrform  tiie 
office  of  adHng;  ttie  attentten  of  the  coort  to 
rnllngs  which -constitute  matters  of  excep- 
tion. It  Gamut  therefoote  be  used  as  a  sab- 
Btltntfl  for  a  motion  for  a  new  trial.  *  •  • 
It  Is  stated  to  be  an  Invariable  mle»  with 
regard  to  tba  arrest  of  judgment,  that  what- 
ever la  alleged  fisr  thla  purpose  most  be 
snefa  matter  aa  would  upon  demurrer  have 
been  anfflelent  to  overturn  tbe  action  or  plea; 
that  Is,  motlona  In  arrest  are  govraned  In 
genual  by  the  prind^des  appUcaUe  to  de- 
mnirvs,  and  no  greater  indulgence  is  shown 
to  the-defendant  In  respect  to  his  objections 
thna  urged  than  If  they  had  taken  the  shape 
of  a  demurrer.  In  fact,  as  a  consequence 
of  tbe  statutes  of  amendments  and  the  dots 
trine  of  core  by  verdict,  much  greater  sflrer^ 
Ity  Is  shown  to  motions  In  arrest.  So  tbat 
It  la  by  no  means  tme  tbat  anything  which 
would  have  supported  a  demurrer  will  be 
good  ground  for  arreatlng  the  Judgment 
'Exceptions  that  are  moved  In  arrest  of 
Judgment  must  be  much  more  material  and 
glaring  than  sutdi  as  will  maintain  a  demur- 
rer; or.  In  other  words,  many  Inaccuracies 
and  omindona  which  would  be  fatal  If  early 
observed  are  cmwd  by  a  subsequent  verdict 
and  not  sntfered.  In  the  last  stage  of  a  cause, 
to  unravel  tbe  whole  proceedings.* "  1 
Black;  Jndgm.  |  W. 

Now,  what  Is  the  defect  in  this  verdict?  It 
Is  not  claimed  that  it  varies  from  the  petftltm. 
Then,  If  the  petition  states  a  cause  of  action, 
good  against  a  general  demurrer,  nnil  tbe  ver- 
dict la  revoDSlve  to  the  petition,  what  right 


las  atvcBsnt  ts  ham  flie  judgment  arrested?- 
The  petttloa  undoobtedly  states  a  good  cause 
of  action  for  tiie  recorery  of  the  pn^erty; 
and,  on  the  verdict  roodered,  an^^lee-was  en- 
tltled^to  sDch  a  judgment,  even  If  he  was  not 
entitled  to  the  alternative  judgmeitt  fw  tbe 
value  of  the  prcperty.  The  nlle  Is  chat  a  mo- 
tion In  arrest  of  judgment  is  prefflcatea  upon 
the  ^vposltlon  that  there  is  suCh  a  defect  or 
ottdsslott  apparent  upon  tbe  ftuse  of  the  record 
aa  renders  it  manifestly  Improper  for  any  judg>- 
mcnt  tobe  rendered.  Besides  It  was  not  neces- 
sary to  allege  the  separate  value  of  each  piece- 
of  pn^imty  in  ordw  to  obtain  an  altonatlve 
judgment  for  Ita  value.  In  treating  the  sub- 
ject of  detinue,  Ghitty  says:  "With  reqiiect 
to  the  pleadings  In  this  sctlon,  more  coialnty 
la  neceuary  In  the  deecrlptlon  of  the  chattel* 
than  In  an  action  of  trover  or  i^evln;  bat 
it  Is  not  necessary  to  state  the  date  of  a  deed, 
and.  If  tiie  actlcm  be  brought  for  aeveral  ar- 
tldes,  the  TBlne  of  eacb  need  not  be  Btate* 
separately  In  Oie  dedaratlon,  though  the  Jury- 
should  sevCT  the  value  of  eadi  by  ttielr  ver- 
dict" Se^  also,  Haynes  v.  Onitdifleld,  7' 
Ala.  189:  It  should  be  bome  In  mind  that  the- 
altemalSve  Judgment  for  the  value  of  tbe  prop- 
egts  la  for  the  protecttoa  of  the  i^aintUf,  and* 
not  for  the  beneSt  of  the  defMidnit;  and  a 
jodgraent  for  tbe  vatae  of  tbe  property  In  groan- 
wfll  aftoffd  such  protection. 

The  defendant  wrongfnlly  In  possession  or 
the  plaintiff's  property,  has  no  right  without 
the  plBhitlff*a  oaua&at,  to  keep  the  property, 
even  thou^  be  should  offer  to  pay,  ten  times- 
its  valofc  It  would  be  a  Strang  doctrine  tbat 
would  permit  one  man  to  force  another,  against 
his  will,  to  part  with  title  to  his  pMpetty,  by 
wnngfully  taking  possession  of  It  and,  when 
sued  for  tta  recovery,  have  Its  value  deter- 
mined, and  elect  to  pay  for  it  and  keep  It 
This  would  Ik  a  greater  right  than  is  conferred 
by  statute  when  property  has  been  r^tevled, 
vihkSi  mer&y  ttrw  the  privilege  of  retunrtng 
fbe  property  to  Batisfactlon  of  the  money  judg- 
ment And  if  It  be  conceded  that  t3ie  doctrine 
of  the  common  law  Is  the  some  as  tbe  statute, 
and  tbat  whenever  a  suit  Is  brought  for  per 
Bonsl  prtiperty,  and  judgment  In  the  alternative- 
for  Itt  value  sought,  the  defendant  has  the 
right  to  have  each  Item  of  property  valued  sep- 
arately by  the  Judgment  whose  duty  is  It  t» 
allege  and  prove  suiHi  separate  values?  Is  It 
the  duty  of  the  plslntlff,  and.  if  so,  why? 
If  he  dcsh%8  to  recover  eudi  of  tbe  property 
as  can  tie  found,  and  the  value  of  tbB  re- 
mainder, tostead  of  recovering  the  entire  prop- 
erty or  its  entire  value,  then  It  would  be  his 
duty,  for  his  own  benefit,  to  prove  the  value  of 
each  article.  But,  if  he  prefers  to  recover  the' 
entire  property  or  Ite  total  valtie.  why  should 
he  be  required  to  prove  the  sepsrate  value  of 
each  Item?  The  general  rule  Is  that  the  party 
\rtio  Is  to  he  benefited  by  a  particular  fact 
Ib  required  to  inove  It;  and  no  good  reason  Is 
seen  why  that  rule  should  not  apply  in  sndi 
cases  as  this.  Certainly,  a  plaintiff  who  h* 
deprived  of  the  poooeaslon  ui^  use  of  his  prop 
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■ertj  fey  the  wcoDgCul  oondaet  of  a  detopdaat 
ongbt  not  to  be  raqntared,  (or  ttae  benefit  of  tbe 
'defaidant.  to  iwore  lacta  not  neaeMacy  for  his 
mm  ^wtectioD,  and  proof  of  which  is 
«q«dl7  aeeasdUe  to  the  defoiduit.  BeBldes. 
«nn  it  It  was  avpeUee's  doty  to  nuke  aach 
proof.  It  does  aot  follow  that  perfonaaooe  of 
that  dvty  was  a  omdltlon  j^eeadent  to  his 
fi^t  to  recover;  and  it  would  aeera  nothing 
bnt  leuamUe  to  hoid  that  tbe  fallaxe  of  ap- 
pelant to  demand  snch  pnraf,  until  it  wu  toe 
late  to  make  it,  ahoidd  be  construed  as  walr- 
ins  the  rlfht  to  hare  It  made.  While  it  ap- 
pears to  have  been  so  held  In  Blakdy's  A4- 
m'r  T.  Dnacan,  4  Tex,  185,  and  i^eser  t. 
Ktifika,  29  Tex.  450,  it  is  not  dear  to  tbe 
writer  of  this  opinion  tJiut  at  the  ooin&uuk  law. 
In  actloais  of  detinna,  tbe  plaintiff  wo«ld  not 
be  entlded  to  a  Judgment,  if  be  so  de^red,  for 
aD  the  property,  or  tor  Ito  entlFe  value.  Is 
an  old  JBngUsli  case,  reported  in  IZSI*  mdi  a 
Judgment  appears  to  have  been  upheld.  Jenk. 
<:eDt.  112.  in  this  case  miptilee  mitfbt  haw 
sued  aiipeUant  Utr  GonvershHi.  and  reooFsred 
the  value  of  tbe  entire  pnq)erty  <Nel8on  v. 
King,  SS  Tex.  eS6)i  and  appeUant  wduU  not 
have  been  entitled  to  return  the  pn^iiet^,  <a 
any  part  of  it  to  satlsAcUon  of  tbe  Judg^ 
ment  Sacta  being  the  caae,  as  the  law  permits 
him  to  sue  for  and  reooiver  the  property,  or.  to 
the  altematlre,  ito  value,  and  as  the  verdict 
establishes  tbe  fftct  that  be  Is  In  the  right,  and 
amcdlant  in  the  wrong.  In  the  absence  of  a 
fltotate  contn^iog  the  matter.  It  would  seem 
Dotblng  bnt  fair -to  allow  q^peUee  to  elect  to 
take  a  Judgment,  dther  for  the  entire  prop- 
erty or  Ito  entire  value,  or  for  such  of  the 
property  as  could  be  found,  and  the  value 
<a  the  remainder.  It  is  aot  neeeseary.  bow- 
■«ver.  to  decide  tbis  Qoestton,  and  this  court 
makes  no  mling  upon  It,  because  we  hold 
<hat.  If  appellant  bad  tbe  right  to  have  the 
«cperate  value  of  each  article  flxed  by  tbe 
verdict,  he  bas  waived  It  Nor  is  It  neees- 
aary  to  pass  upon  aw^lee'a  contontlon  that 
the  back  bar,  counter,  and  ice  cheat  consti- 
tute a  set  of  barroom  furniture,  and  that 
each  piece  is  necnaary  to  a  pr<ver  use  of 
the  others,  and,  if  aepamted,  ttae  value  of 
each  would  be.dlmlnlstaed.  )Far  tbe-reaaone 
given,  we  tbii&  the  Judgment  should  be  af- 
firmed, and  tt  Is  so  ordered.  Affirmed. 

GOLLARD,  J.,  does  not  agree  to  the  dispo- 
eltion  made  of  this  cas^  and  wiU  file  a  dls- 
•enting  opinion. 
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(Conrt  of  CStU  Aivenls  of  Texas.   Jan.  29. 
1S98.) 

Immr  to  Ehflots— Frmaw  Bbrvakt^-Cohouk- 
XBNT  CAcasA— Defbctivb  Macdix- 
ert—Special  I»9ces. 
1.  Faflare  of  the  jnry  to  nnswer  some  of  the 
•pocUl  issues  in  not  frround  for  rerersa) ;  the  la- 
■maeB  so  left  uDdetenaioed  being  iBunateiial. 

1  Writ  of  error  denied  by  sapmne  conrt. 


2.  Tbe  iiabilUy  of  a  master  to  an  employ^  does 
uot  cease, — tbe  employ^  oot  beioj;  informed  of 
any  change, — thougn,  as  betireen  tlie  incister  and 
a  third  person,  a  change  is  mode  by  which  there- 
after tbe  work  la  done  for  such  thlnl  person. 

3.  An  employ^  in  charge  of  an  eo^ue,  Tcho 
alone  la  charged  with  the  duty  to  inspect  it, 
stands  in  tbe  position  of  tbe  master,  as  regards 
such  inmection. 

4.  Nesligeuee  of  a  fellow  servant,  ceucaning 
with  defective  appliances,  is  not  .a  defense  to  an 
action  for  an  Injury  to  an  employ^. 

Appeal  from  district  oeurt  Orayson  coun- 
ty; Don  A.  Bliss,  Judge. 

Action  by  F.  F.  Ferch  against  the  Ulsaonrl. 
KsnMR  ijk  Texas  Railway  Company  of  Tenas. 
Judgment  tor  platotlff.  DeCendant- appeals. 
AfflnoQd. 

T.  S.  Mnier  and  Head,  Dlllard  &  Muse,  for 
appellant  J.  yf.  Flnley.and  O.  B.  Randell. 
for  appellee. 

Conduslotta  of  Pact 

8TS1PHEN8,  J.  This  appeal  Is  .firam  a  re- 
covery by  appellee  of  $3,000  .damages  for 
personal  Injuries.  Tbe  q^tdal  verdict,  omit- 
ting unUnpoi-tant  flndtogs,  establishes  the 
following  concluskxas:  U)  On  tbe  Jst  day  of 
May,  1893,  near  Honatco,  Tex.,  weltee, 
while  engaged,  as  a  member  of  a  pile-driving 
crew  in  the  emptoy  of  appellant  in  operat- 
ing a  pile  driver,  recdved  the  Injuries  com- 
plained of.  &)  While  in  the  act  of  placing  a 
rtog  on  a  pile  that  was  b^ng  driven,  tbe  ham- 
mer fell  upon  bla  hands;  crushing  tbe  right 
band  so  that  tbe  Index  finger  and  thumb 
had  to  be  amputated,  and  injuring  also, 
though  less  severdy,  the  laft  hand.  (fO  This 
hammer,  whtoh  was  of  Imaenae  wel^it  was 
lifted  and  omtmlled,  'tfanmgb  what  la  .term- 
ed tbe  "frlcclon."  by  means  of  a  steam  en- 
gine, which  was  then  betog -operated  by  one 
Yarboro,  aa  engineer,  also  a  member  of  said 
crew;  bnt  It  was  the  dttty.of  appellee  to  give 
slt^uUs  to  the  engtoeer  when  .to  atart  and 
stop  the  hammer,  and  also,  at  Ite  .draper 
time,  to  place  tbe  ring  on  tbe  pUe.  (4)  "All 
of  said  gang,  including  i^ittUlf,  were  engag- 
ed together,  at  the  same  place  and  time,  to  the 
common  purpose  of  driving  piles;  and  with 
the  exception  of  Frank  UcNeely,  who  bad  tbe 
immediate  oontnri  and  direction  of  said  en- 
tire gang,  none  of  the  members  thereof  had 
any  control  or  direction  of  the  otb^,  or  any 
authority  over  them."  (5)  Wtien  Injured,  ap- 
pellee was  in  the  employment  of  appellant 
and  not  of  tbe  Sonthwestem  Company  <wblcb 
the  evidence  tends  to  show  was  In  4^rge  of 
tbe  work,  doln^  It  for  appellant  as  an  Inde- 
pendent  contractor,  though  assisted  by  appel- 
lant); and  only  appellant  had  power  to  dis- 
charge appellee,  who  received  bis  pay  from 
appellant  and  bad  no  knowledge  or  notice 
tbat  the  work  undertaken  was  that  of  the 
Bouthwesteni  Company.  (6)  Tbe  accident 
was  due  to  a  "leaky  valve,  and  defective  fric- 
tion, and  a  few  minor  defects"  (on  account  of 
which,  according  to  evidence  relied  on  by  ap- 
pellee, the  engineer  was  unabl^  to  hold  or 

Digitized  by  VjOOg IC 


818 


44  BOmCHWBSTBRN  BEPORTBR. 


(Tex- 


utop  the  hammer  from  falling  vben  signaled 
by  appdlee  to  do  so),  and  the  machinery  vas 
not  reasonably  safe  for  the  purpose  Cot  which 
It  was  beli^  used,  which  defects  wue  of 
audi  nature  that  Oiey  wonid  hare  been  seen 
by  a  penKm  of  radlnary  pmdence  when  he 
came  to  use  the  machinery,  aid  could  have 
been  dIscoTered  by  Qua  use  of  Uie  care  of  a 
person  of  ordinary  prudence,  who  1^  ttie  ex- 
ercise of  such  care  would  baTo  bad  sudi  ma- 
dilnery  Inqiected,  and  would  thereby  have 
discovered  the  defects.  (7)  The  above  de- 
fects were  sufBdently  serious  to  require  a 
person  of  ordinary  pnidence  to  tto^  using  the 
maiAlnery  while  they  existed,  and  no  care 
had  been  taken  to  put  the  machinery  In  a 
reasonably  safe  condition.  QB)  The  leathw 
with  which  the  friction  was  made  which  con- 
trolled the  fall  of  tb»  hammer  had  been 
placed'  upon  the  dram  of  the  pile  driver  the 
day  before  the  accident  by  the  engineer,  Tar^ 
boro,  end  his  flrenuin.  {9^  When  so  placed 
on  the  drum,  the  leather  was  wet,  which  was 
known  to  the  engineer  and  fireman  who 
placed  It  there,  and  which,  according  to  the 
evldmce  relied  on  by  appellee,  had  a  tui- 
dency  to  make  the  leather  slip,  and  the  ham- 
mer drop,  In  q»lto  of  Oie  ordinary  effort  to 
stop  and  hold  It;,  the  jury  finding,  also,  that 
the  friction  slipped  (thereby,  evidently,  caus- 
ing the  Injury),  and  that  the  leather  was  wet 
because  the  cab  leaked,  and  the  xaln  blew  In 
on  It.  (10)  At  the  time  appellee  was  Injured 
he  was  exercising  the  care  for  his  own  safety 
that  a  person  of  ordinary  prudence  would 
have  exercised  under  the  particular  dreum- 
stances,  and  the  failure  on  his  part  to  exer- 
cise care  for  his  saf^  did  not  cause,  or  belp 
In  the  slightest  d^ree  to  cause,  his  Injury. 
(11)  Before  he  attempted  to  place  the  ring 
on  the  pile  tbey  were  driving,  appellee,  by 
pulling  the  ben  cord  and  causing  the  bell  to 
ring,  gave  the  engineer  the  signal  to  atop  the 
hammer,  whldi  signal  the  engineer  heard  and 
obeyed,  and  tried  to  catch  the  hammer;  the 
signal  having  been  given  In  time  for  him  to 
have  done  so  by  exerdting  the  care  of  a  pn^ 
son  of  ordinary  prudence.  (12)  The  hammer 
came  to  a  stop  after  the  signal  was  given, 
and  before  It  caught  appdlee'a  bands,  but  the 
slipping  of  the  friction  started  It  again.  (13) 
Appellee,  by  the  use  of  sutdi  care  as  a  person 
of  ordinary  prudence  would  have  used  under 
the  drcnmstances,  could  have  seen  or  heard, 
from  the  position  where  he  was,  whether  or 
Dot  the  hammer  had  stopped  in  the  usual  way 
In  answer  to  his  signal,  before  he  placed  his 
hands  on  the  pile  wlQi  the  ring.  (14)  The 
above  defects  In  the  pile-driver  appliances 
were  the  sole  cause  of  the  Injury.  (Answer  to 
twenty-fifth  Issue,  In  connection  with  other 
answers.)  (15)  Appellee  suffered  great  phy- 
sical pain  and  mental  anguish  by  reason  of 
histnjnry.and  sflll  suffers  8ame,andwlll, with 
reasonable  certainty,  continue  to  do  so  dur- 
Ing  his  life;  having  also  lost,  In  consequence 
of  his  Injury,  3^  years*  time,  worth  ^BO  per 
monOi,  which  be  was  earning  when  Injored. 


He  was  then  24  years  old,  In  good  healtb, 
stout  and  robust,  and  has  since  been  and  la 
now  aUe  to  eaiii  only  94>SO  per  month;  bis 
opacity  to  labor  and  earn  mtmey  in  ^e  fu- 
ture being  permanently  reduced  three-fourths. 
His  left  hand,  as  well  as  tlie  right,  was  per- 
manenOy  Injnred;  tiie  jtrfnta  thereof  b^g 
mashed  and  rendered  stiff.  (16)  As  fair  com- 
pensation for  (he  loss  time,  $2,000;  as 
compensation  for  the  decrease  «tf  his  oqudty 
to  labor  and  earn  mtmey  in  tte  future,  f  1,- 
000;  and  for  physical  pain  and  mental  an- 
guish, past  and  future,  12,000.  These  find- 
ings we  an  nnaUe  to  set  aside  for  want  of 
evidence  to  si^port  them,  and,  In  connectim 
with  the  additional  ctmcluslons  sated  in  above 
parentheses,  they  are  consequently  adopted  as 
onr  eondnsloiw  of  fact,  though  upm  the  main 
Isaue,  which  was  whether  the  accident  was 
due  to  defective  appliances,  or  the  tftUure  of 
appellee  to  give  the  engineer  the  a^nal  to 
Bti9  the  hammw,  the  evidence  was  decidedly 
conflicting,  with  perhaps  a  preponderance 
against  the  verdict  That  ai^De^  when  in- 
jured, was  tiie  servant  of  appellanl;  and  not 
of  the  Southwestern  Oranpany,  waa  too  clear, 
we  think,  to  admit  of  any  serious  controversy. 
We  farther  find  from  the  undisputed  evi- 
dence tiiat  It  was  alone  tbe  du^  of  the  ai> 
glnew  to  Inqtect  the  engine 

Conclusions  of  Law. 

Out  of  about  70  special  Issues  submitted, 
the  jury  failed  to  answw  a  half  doaen  or  so; 
In  some  Instances,  because  they  could  not 
agree,  and  In  oth««,  because  they  found  no 
evidence  upon  them.  But  we  are  of  <qilnlon 
that  the  Issues  so  left  undetermined  were  not 
material,  and  consequently  overrule  the  as- 
signments of  error  complaining  of  the  ver- 
dict and  Judgment  In  that  respect 

The  charge  submitting  the  Issue  as  to 
whether  appellee  was  In  the  employment  of 
appellant,  or  the  Southwestern  Oompany, 
when  Injured,  Is  complained  ot  among  other 
reasons,  becai»e  It  submitted  a  phase  of  the 
case  not  alleged,  as  foltows:  "Or  if  you  be- 
lieve from  the  evidence  that  at  the  time 
l^alntlff  was  hurt  he  had  not  been  informed, 
and  had  not  heard  from  any  source,  that  said 
work  was  being  done  by  said  Southwestern 
Company,  and  that  plaintiff  did  not  know  at 
said  time  that  he  was  working  for  said 
Southwestern  Oompany,  then,  in  any  of  tiieae 
evente,  you  will  find  that  plaintiff  was  at 
the  time  In  the  employment  of  the  defendant, 
and  not  In  the  ranployment  of  the  South- 
western Company,"  ete.  We  are  of  iqplnlon 
that  the  alle^tlon  that  appeUee  was  tbe 
servant  of  appelant  was  broad  enough  to 
cover  this  phase  of  the  case,  since  tile  rela- 
tion of  master  and  servant  Is  a  mutual  one, 
and  the  creature  of  contract,  and  cannot  be 
severed  by  the  master  alone,  without  notice 
to  the  servant  When  Injured,  appellee  was 
engaged  In  the  kind  of  work  he  had  been  ac- 
customed to  do  for  appelant,  and  had  been 
sent  there  to  do  the  wwk  by  appellant;  and 
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If  appellant  designed  to  aerer  for  the  time 
being  the  rdatlon  of  maater  and  aemnt, 
prerioody  exlatlng,  It  ahonld  hare  notified 
app^ee,  or  at  least  It  tiurald  appear  that  ap- 
pellee had  Imowledge  of  the  changed  rela> 
tlon,  ao  that  consent  thereto  might  be  Impute 
ed  to  him.  The  Issue  was  not  me  of  estop- 
pd,  to  be  i^eaded.  but  wheth«  the  contract 
of  emirioTment  stUl  remained  In  force,  or 
bad  been  changed  by  matnal  consent,  ex- 
press'or  Implied. 

It  Is  contended  that  the  special  verdict,  In 
one  of  Ita  findings,  made  a  cue  against  ap- 
pellee, of  patent  defects  and  assumed  risks, 
but  we  find  no  such  defense  allseed.  It  is 
also  contended  that  the  same  finding  made  a 
case  of  contributory  negHgence,  but.  If  sna- 
c^tlMe  ot  such  an  Interpretation,  It  was 
expressly  negatived  by  another  and  distinct 
finding  to  the  contrary.  It  is  farther  con- 
tended that  the  finding  of  the  Jury  to  the  ef- 
fect that  the  employ^  (engineer)  knew  the 
teather  was  wet  when  It  was  placed  on  the 
macblna,  taken  In  connection  with  other 
findlnes,  makes  a  case  of  Injuries  cansed  by 
the  negligence  of  a  fellow  servant.  The  en- 
gineer teetifled:  **I  had  charge  of  the  en- 
gine^ It  was  my  duty  to  Inspect  It  It  was 
nobody's  duty  0  In^ct  tiie  engine,  except 
me."  There  was  no  evidence  In  conflict  with 
this.  The  role  npon  this  subject  is  thus  laid 
down  In  8  Elliott,  R.  R.  1 1818.  "An  employe 
charged  with  the  duty  of  keeping  machinery 
and  appliances  in  repair  nsmiUy  acts.  In  dis- 
charging such  duty.  In  the  maater'a  place, 
and  Is  not  a  mere  fdlow  servant'*  Besides, 
aa  the  wet  leather  was  not  the  only  defect 
found  by  the  Jury,  the  caae  would,  at  most 
seem  to  be  one  of  defective  appliances  con- 
curring with  the  negligence  of  a  fellow  serv- 
ant whldi  would  not  present  a  valid  de- 
fense. 8  BUlott  R.  K.  1 1B06;  Railway  Co.  v. 
McGlaIn,  80  Tex.  96,  15  S.  W.  789. 

As  tiiese  conclualona  cover  the  moat  Import- 
ant questions  raised  In  the  brief,  we  abstain 
from  fnrthw  discussion  of  the  numerous  as- 
signments of  error,— all  of  which,  however, 
have  been  carefully  considered,— and  affirm 
the  Judgment 

On  Rehearing, 

(Feb.  18^  188a) 
The  argument  appended  to  this  motion  in- 
dicates that  counsel  for  appellant  misinter- 
pret our  contdusloiu  as  to  the  meaning  and 
t-ffect  of  the  special  verdict  The  whole  ver- 
dict must  be  read  together,  and,  wbui  so 
read,  we  find  no  conflict  between  any  of  Its 
findings.  The  findings,  as  expressed  In  our 
conclusions  of  tect  from  10  to  14,  Indnsive, 
when  read  together,  leave  no  room,  we  think, 
for  the  ctmstructlon  that  the  Judgment  rests 
on  a  contradictory  verdict  See,  e^eclally. 
the  twelfth  conclusion,  reading,  ".The  ham- 
mer came  to  a  stop  after  the  signal  waa 
^ven,  and  befiure  it  caught  appellee's  hands, 
but  the  slipping  of  the  friction  started  It 
agatat"   Motion  oTcrmled. 


OREiEN  et  al.  t.  SOOTTISH-AMBRIOAN 

MORTG.  CO.,  Limited,  et  al. 
(Conit  of  OiTll  Appeals  of  Texas.   Feb.  16, 
1898.) 

DtBTRtCT  COUBT  — JORISDIOTIOIt  — HlUOlKDSB  OV 

Parties— Atmoif  oK  Nora — Coir- 

LiTKBAL  SsOtlKlTT. 

1.  In  an  action  on  a  note  on  which  leas  than 
f 500  was  due,  the  district  court  was  not  without 
jnrigdiction,  where  the  petition  asked,  and  the 
jadgment  granted,  a  lien  on  real  estate. 

2.  An  objection  that  there  was  a  misjoinder  of 

fiarties  defendant  waa  too  late,  when  not  made 
D  the  court  below. 

3.  An  action  on  a  note  not  due,  except  for 
default  in  the  payment  of  interest,  was  not  pre- 
maturely brought,  where  the  petition  showed 
that  certain  of  the  interest  coupons  were  due  at 
the  time  inch  action  waa  bronghL 

4.  Id  an  action  on  ootes  held  by  plaintiff  aa 
collateral  security  for  a  debt  of  less  amoant, 
the  court  bad  power  to  render  judgment  in 
plaintiff'i  favor  for  auch  amount,  instead  of  the 
fall  amount  due  thereon,  where  all  parties  Inter- 
ested wexe  made  parties  to  sncb  action. 

Krror  from  district  court  McLennan  coun- 
ty; Sam  R.  Scott,  .Tndge. 

Action  by  the  Scottish-American  Mortgage 
Company,  Limited,  against  Joe  N.  Green  and 
others.  There  was  a  Judgment  In  favor  of 
plalntilf,  and  defendants  J.  N.  and  Mary  E. 
Qreen  bring  error.  Affirmed. 

Wm.  W,  Evans,  for  plalntlfrs  In  error. 
Raker  &  Rosa,  for  defendants  in  error. 

KEY,  J.  The  Scottish-American  Mortgage 
Company,  Limited,  brought  this  suit  In  the 
district  court  of  McLennan  county  against 
J.  N.  Oreen,  Mary  EL  Qreen,  Ed.  D.  Ennis, 
0.  A.  Rose,  James  B.  Baker,  John  Baad^ 
and  A.  R.  Brelsford,  to  recover  8256.71  prin- 
cipal, and  Interest  due  thereon,  and  to  fore- 
close a  lien  on  certain  real  estate.  None  of 
the  defendants  answered,  and  judgment  by 
default  was  rendered  against  J.  N.  Oreen 
and  A.  R.  Brelsford  for  1^.28.  and  fore- 
closing the  lien  on  the  real  estate  aa  against 
all  the  defendants.  The  defendants  J.  M. 
Green  and  iX&rj  B.  Green  have  brought  the 
case  to  this  court  by  writ  of  error. 

Among  others,  the  i^aintliTs  petition  con- 
tains the  following  averments:  "That  here- 
tofore, to  wit  on  the  1st  day  of  March,  1884, 
the  defendant  A.  R  Brelsford  executed  and 
delivered  to  his  co-defendants  Joe  N.  Oreen 
and  Mary  E.  Green,  for  a  valuable  consid- 
eration, his  two  certain  promissory  notes, 
dated  Waco,  Texas,  March  1,  1894,  for  the 
sum  of  one  thousand  (81,000)  dollara  each. 
The  first  note,  by  the  terms  thereof,  was 
payable  three  years  after  date,  to  the  order 
of  Joe  M.  Green  and  Mary  D.  Green,  at 
Waco,  Texas,  with  Interest  thereon  from 
date  until  paid  at  the  rate  of  ten  per  cent 
per  annum,  payable  semlananally  as  It  ac- 
crues; and  the  second  note,  by  the  terms 
thereof,  Is  payable  four  yean  after  date,  to 
the  order  of  Joe  N.  Oreen  and  Mary  B. 
Green,  at  Waco,  Texas,  with  Interest  there- 
on from  date  until  paid  at  the^ato  of  ^ten 
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per  cent  per  annum;  Interest  payable  semi- 
annually  aa  It  accrues.  That  said  two  notes 
were  given  for  a  part  of  the  purchase  money 
of  a  certain  lot  situated  In  the  city  of  Waco, 
county  of  McLennan,  state  of  Texas,  de- 
scribed as  follows,  to  wit:  -66  by  100  feet  off 
the  X.  end  of  lots  8  and  8  In  block  2T,  Waco, 
Texas;  beginning  at  the  Intersection  of  al- 
ley and  E.  line  of  Fifth  street,  at  corner  lot 
8,  block  27;  tbence  along  Fifth  street,  S.,  45 
E.,  00  feet;  thence  N..  45  E.,  100  feet,  to 
eoTDer;  thence  N.,  45  W^  65  feet,  to  comer 
of  alley;  tbence  along  the  same  S.,  45  W., 
100  feet,  to  beginning.  The  said  above- 
described  laud  or  lot  n-as  heretofore,  to  wit, 
on  the  iBt  day  of  March,  1804,  conveyed  by 
Joe  N.  Green  and  wife,  Mary  £.  Green,  to 
the  defendant  A.  K.  Brelaford,  by  their  deed 
■ot  writing  of  that  date.  In  consideration, 
among  other  things,  of  the  notes  herein 
above  described,  and  that  in  said  deed  of 
conveyance  a  lien  was  reserved  therein  to 
wcure  the  payment  of  said  notes.  Flol&tlfr 
says  that  said  notes  contain  the  following 
stipulations  and  agreements,  to  wit;  'It  is 
understood  and  agreed  that  failure  to  pay 
this  note,  or  any  Installment  of  interest 
thereon,  when  due,  shall,  at  the  election  of 
the  holders  thereof,  or  any  of  them,  mature 
all  the  notes  this  day  given  by  me,  A.  R. 
Brelsford,  to  said  Joe  N.  Green  and  Mary  E. 
Green  In  the  payment  for  said  property.' 
And  said  notes  contain  the  further  stipula- 
tion and  agreement  that  If  the  same  are 
placed  in  the  hands  of  an  attorney  tor  col- 
lection, or  if  collected  by  suit,  the  maker 
thereof  agrees  to  pay  ten  per  ceux.  additional 
on  the  pclnclt^  and  Interest  then  due,  as 
attorney's  fees.  Philntlff  says  that  on,  to 
wit,  ttae  1st  day  of  Klarch,  18M,  the  date  of 
the  execution  of  the  said  notes,  the  said  J«e 
N.  Green  and  Mary  E.  Green,  for  ralnable 
consideration,  transferred  and  assigned  saU 
notes  to  plaintiff,  by  Indorsing  thereon  their 
ttsmes  In  blank,  whereby  plaintiff  became 
the  owner  and  holder  of  said  notes,  and  Is 
nofw  the  owner  and  holder  of  them.  Plain- 
tiff says  further  that  on,  to  wit,  the  1st  day 
of  March,  1894,  the  said  Joe  N.  Green  and 
Mary  E.  Green  conveyed  and  transferred  to 
plaintiff  their  whole  remaining  right  and  in- 
terest, as  Tendors.  In  the  land  abore  describ- 
ed, which  they  had  on  said  last-named  day 
'ConTeyed  to  the  defendant  A.  B,  Brelsford; 
meaning  thereby  to  convey  to  plaintiff  their 
paramount  equitable  title,  as  Tenders,  to 
said  property,  whereby  plaintiff  became  the 
owner  of  said  paramount  eqnltaUe  title. 
Plaintiff  further  ssys  that  on  tbe  let  day  of 
March,  1894,  the  defendants  Joe  N.  Green 
and  Mary  B.  Green,  Ids  wife,  borrowed  of 
plaintiff  one  thousand  (|1,000)  dollars,  and 
in  consideration  thereof  they  executed  and 
dellvei'ed  to  idolntlff  a  principal  note  for  sold 
91,000,  payable  to  the  order  of  plaintiff  on 
the  Ist  day  of  March,  1898,  at  the  First  Na- 
tional Bank,  Waco,  Texas,  with  exchange  on 
New  York,  tar  oos  thousand  dollars  In  Unl^ 


ed  States  gold  coin,  with  Interest  thoreon 
from  date  until  paid  at  the  rate  of  ten  per 
cent  per  annum,  payable  half-yearly  on  the 
lat  day  of  March  and  September  of  each 
year,  according  to  the  tenor  of  edgbt  intei^ 
est  coupon  notes,  beirlng  even  date  with 
said  principal  notes,  and  attached  to  the 
same,  and  numbered  from  one  to  eight,  in- 
cluaire.  Said  conpon  notes  bear  Interest  at 
the  rate  of  ten  per  cent  per  unnitrn  after  ma- 
turity, with  ten  per  cent  of  the  whole 
amoimt  nnpiiid  en  said  principal  note  and 
coupons,  for  attorney's  fees,  besides  the 
court  coste,  if  the  balder  of  said  notes  has  to 
raise  suits,  or  go  Into  probate  or  other  court 
in  respect  of  the  same,  or  of  the  property  se- 
onrlng  It  Plaintiff  further  says  ttint  [on] 
the  date  of  the  execution  of  sold  lasC-named 
pxindpal  note  the  defendanta  Joe  N.  Green 
and  Mary  10.  Green  ezeonted  said  eight  In- 
terest coupon  motea,  for  fifty  (30)  dollars 
each,  payable  as  specified  aforesaid,  respec- 
tively, on  the  1st  day  of  March  and  the  1st 
day  of  September  of  each  year,  ontD  all 
eight  of  sold  coiqMms  have  been  paid. 
Plaintiff  says  that  eatA  coupon  note  that 
was  executed  by  said  Joe  N.  Omen  and 
wife,  Mary  E.  Green,  and  dellveied  to  plains 
tiff,  is  payable  in  United  l^tates  gold  eoln, 
at  Waco,  Texas,  and  provides  for  ten  per 
cent.  Interest  and  ten  per  cent  attorney's 
fees,  besides  court  costs.  If  placed  In  suit  for 
coQectloxL  Plaintiff  farther  says  that  the 
makers  of  said  last-named  principal  and 
coupon  notes  had  the  building  on  said  above- 
described  premises  insured  for  the  benefit  of 
plaintiff,  as  ite  Interest  might  appear,  and 
ttiat  said  buildings  were  deatro^vd  by  fire, 
and  that  <on,  to  .wit  Notvember  2S,  1695, 
plaintiff  received  on  acoomit  of  said  -princi- 
pal note  tbe  sum  of  seven  hundred  and 
forty>fonr  9744)  dollars  and  twenty-nine  (29) 
cents,  leaving  a  balance  due  on  the  same  of 
two  hundred  and  fifty-five  <$255)  dtdiars  and 
fcwenty-one  cents,  as  of  November  25,  ISOo, 
oU  of  wbich  is  shown  by  indorsement  on  the 
back  of  said  principal  note.  Plaintiff  fur- 
ther says  that  all  tbe  interest  coupons  were 
paid,  up  to  number  four,  which  made  the  in- 
terest paid  on  said  principal  note  up  to  the 
1st  day  of  September,  1895;  that  by  reason 
of  the  reduction  In  the  amount  of  said  prin- 
cipal note  by  tbe  payment  of  said  Insurance 
money,  each  Interest  conpon  note  Is  ered- 
tted  by  a  sufitelent  amonnt  of  money  to  re- 
duce tbecn  to  twelve  (12)  doHars  and  seventy- 
eight  (78)  cents  each,  Instead  of  fifty  dollars, 
as  originally  written.  Plaintiff  f  urthw  says 
that  by  the  stipulations  of  said  principal  note 
it  Is  expressly  agreed  by  tba  makera  thereof 
that  In  ease  of  default  in  payment  of  any 
of  the  said  coupons  for  the  space  of  five 
days  after  tbe  same  shall  become  due  and 
payable,  or  In  case  of  failure  to  comply  with 
any  of  the  agreements  and  cosdtdons.  net 
forth  In  tlie  annexed  contract  and  the  ven- 
dor^ lien  given  to  secure  tills  note,  wblch 
suld  contract  and  lien  aire  hereby  made  a 
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part  of  tlilii  ceatract,  tben  In-  mch  cue  the 

prtnctpnl  sum  expreeaed  In  this  note,  "wltb 
all  accrned  Interest,  shall,  at  the  election  of 
the  legal  holder  or  holders  thereof,  at  once 
become  diie  and  payable,  without  notice,  amd 
may  be  collected,  with  all  legal  assessments, 
delinquent  taxes,  or  premiums  of  Inaoranoe 
on  the  property  oonreyed  as  security  for  the 
aforesaid  debt,  together  with  all  costs  and 
attorney's  fees,  in  the  taianiLer  and  form  set 
forth  in  said  contract  and  lien.  Plaintiff 
further  says  it  is  the  owner  and  holder  of 
said  principal  note  and  said  Interest  coupon 
notes.  Plaintiff  further  says  that  the  two 
one  thousand  dollar  notes  aforesaid,  drawn 
by  the  defendant  A.  It.  Brelsford,  are  owned 
and  held  by  It  as  collateral  aeeurlty  for  the 
paj-ment  of  said  prliictpal  note  and  intereift 
oonpons  abore  described;  that  all  it  claims' 
to  be  dne  by  reason  of  said  two  tbouaand 
dollar  collateral  notes  and  aald  principal  note 
and  said  interest  coupon  notes  is  the  snm  of 
two  bnndred  and  flfty-five  (255)  dollars  and 
•erenty-one  (71)  cents,  the  balance  due  on 
aafd  principal  note,  with  interest  due  at  tbe 
rate  of  ten  per  cent  per  annum  Urom  the  1st 
day  of  September,  1895,  as  abo're  set  out  and 
as  above  shown,  to^ietber  with  tea  per  cent 
on  the  whole  for  attorney's  fees,  and  all 
costs  of  court  Plaintiff  says  that,  except  aa 
berelnbefore  stated,  the  defendants,  though 
often  requested,  have  nerer  paid  said  noteSr 
or  any  part  thereof,  but  the  same  are  still 
unpaid  and  due;  that  they  hare  long  since 
and  now  declare  said  two  notes  of  one  tbou- 
snnd  dollars  each  due.  according  to  the  stlp- 
nlatioDS  and  agreements  therein,  and  said 
prlnclp.ll  note  and  interest  coupons  dn& 
Plaintiffs  further  say  that  It  has  become  nec- 
essary to  place  said  notes  in  the  bands  of 
tbelr  attorney  for  collection,  by  reason  of 
the  failure  of  said  defendant  to  pay  the 
same,  and  that  they  hare  promised  their  at- 
torney ten  per  cent  on  the  amount  accord- 
ing to  the  stipulations  contained  in  said  note 
for  attortiey's  fees.  Wherefore  it  says  that 
defendants  Brelsford  and  Greea  and  wife 
are  indebted  in  tbe  further  snm  of  ten  per 
cent,  on  the  amount  of  tbe  principal  and 
Interest,  as  attorney's  fees.  Plaintiff  saye 
that  it  Is  tlie  owner  and  bolder  of  all  of  the 
said  notes.  Plaintiff  further  says  that  de- 
fendants E.  D.  Ennis.  C.  A.  Itose,  Jas.  B. 
Baker,  and  .Tohn  Bnade  are  settlnje  up  a  claim 
to  said  property  by  reason  of  B«ne  liens  cre- 
ateil  Bttbsequpnt  to  the  vendor's  lien  under 
wliieh  plaintiff  claims.  Plaintiff  says  that 
any  lien  that  any  of  tbe  said  last-named  de- 
fendants may  clabn  ugainst  the  said  prop- 
erty la  subsequent  and  subordinate  to  the 
rif^tts  of  plaintiff's  lien,  which  Is  the  para- 
mount lien,  and  is  entitled  to  be  satisfied  first 
out  of  said  property.  Plaintiff  says  that  It  Is 
willing  and  here  offers  to  remit  all  interest 
dne-  OB  said  debt  accordlns  to  said  ctmtract 
that  ahaJl  not  have  been  earned  up  to  the 
date  of  Jndgment  rendered  herein;  that  it 
OBly  dalms  and  demandi*  by  reason  of  this 


I  anlti  the  prlndpai  and  Intcorest  of  Its.  debt  aa 
I  aforesaid,  up  to  and.  Indudlng  the  d^  of 
:  the  collection  of  the  same;  that  It  brings  all 
I  said  notes  into  court,  to  be  disposed  of  -as 
the  court  in  Its  judgment  ma.y  determine; 
Wbetefore  plaintiff  prays  that  all  tha  da- 
fiendants  be  dtsd  to  answer  this  petition; 
that  on  final  hearing  hereof  it  have  Jndg- 
ment tar  Its  debt  Intersst,  ottomeT's  fees, 
and'costftof  suit  and  for  ttit  fbredosore  of 
Its  Uen  on  the  above'desecjbed  prentlses,  and 
that  Uiey  be  decreed  to  b»  sold  accordliq;  to 
law,  and  that  said  foreclosure  of  said  lien  be 
I  asalnst  all  tbe  defendants  named  In  this  pe- 
tition.  Plaintiff  prays  for  nil  special  ami 
'  general  relief  to  which  it  may  be  tonnd  enU- 
'  lied  on  tbe^  trtal  of  this  cause." 
\     Inastnncb  as  the  petition  shows  tbact  tbere 
I  was  less '  than  $500  dne  on  the  note  execut- 
I  ed  by  J.  N.  Green  and  Mary  HL  Green.  It 
\  ia  claimed  that  tbe  district  coort  was  wttb- 
i  out  Jnrtsdletion  to  try  the  case.   ThlS  would 
be  true,  had  not  tbe  plaintiff'  also  sued  on 
'  tlie  two  note*  executed  by  Brelsford,  and 
secured  by  a  wndor^  Uen  on  reel  estate. 
;  Thftugh  tbe  amount  of  recovery  sought  on  all 
;  tbe  notes  was  less  tban  $C00,  tbe  petition 
twkB  and  the  Judgment  grants  a  foreclosure 
of  a  lien  upon  real  estate,  and  therefore  tbe 
district  court  had  Jtirisdtction.    It  may  be 
that  the  defendant  Brelsford  was  improperly 
Joined  In  the  salt,  and  if  that  qnestlon  had 
'  been  raised  in  the  court  below,  and  sustain- 
ed, then  the  conrt  would  have  been  without 
;  Jurisdiction   to   proceed,    as   a^Inst  the 
;  Greens;  bnt  that  question  not  having  been 
I  raised  in  the  trial  court,  and  the  court  hav- 
I  ing  jurisdiction  by  reason  of  the  fact  that 
the  plaintiff  sought  to  foreclose  a  lien  on 
real  estate,  the  Greens  cannot  complain  In 
this  court  upon  the  ground  that  if  the  pro- 
ceedings had  been  r^rnlHi'.  oad  there  had 
been   no   misjoinder  of  parties,  the  court 
WDiild  have  had  i»  Jurisdiction.  And  what 
has  Jnst  been  said  applies  to  the  objection, 
made  for  the  first  time  in  this  coim,  to  the 
effect  that  there  was  a  misjoinder  of  pitrties 
defendant,  and  that  the  i^laintiff  should  have 
I  sued  tbe  Greens  and  Brelsford  separately. 
I  If  It  be  conceded  that  tbe  course  pursued 
I  was  irregular,  and  that  there  was  a  mis- 
joinder of  parties,  as  claimed,  Btlll,  as  the 
defendants,  having  notice  of  the  manner  In 
which  the  suit  was  brought,  did  not  iD.ike 
the  objection  In  the  court  below,  we  think 
it  1b  too  late  to  raise  the  qnestlon  fbr  tbe 
first  time  In  this  court. 

It  is  also  claimed  that  the  plaintiff's  peti- 
tion on  Its  face  shows  that  the  debt  owing 
by  Green  was  not  due,  and  that  the  suit  was 
prematurely  brouplit.  This  contention  rests 
I  upon  the  theory  that  thd  i)etltion  sbows  a 
i  payment  of  $744.20,  without  any  agreement 
1  between  the  parties,  or  direction  by  Green, 
as  to  how  the  payment  should  be  applied, 
and,  therefore,  that  the  law  would  apply  It 
first  to  the  payment  of  the  interest  due,  and 
1  the  remainder  to  the  principal,  and  as  the 
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paTment  exceeded  the  Interest  doe,  end  u 
ibe  prlndpal  wsb  not  due  niileaa  tbere  was 
default  In  the  payment  of  Interest,  therefore 
the  salt  was  prematurely  bropght.  We 
think  this  contention  Is  based  upon  a  mls- 
constmctlon  of  the  petition.  The  petition, 
after  alleging  that  the  plaintiff  loaned  the 
(Greens  f 1,000;  that  they  executed  a  principal 
note  for  that  amount,  and  eight  coupon  notes 
for  the  semiannual  lnter»t  thweon;  that 
the  building  on  the  real  estate  bad  been 
insured  for  the  plalntUTs  beneftt;  and  that 
It  had  been  destroyed  by  fire,— «tate8  "that 
aa  Norember  2&,  1S86,  plaintiff  received  on 
account  of  said  principal  note  the  sum  of 
¥744.29,  leaving  a  balance  due  on  the  same 
of  ¥2GQ.71,  as  of  November  26,  1896,  all  of 
which  Is  shown  by  Indorsement  on  the  bMk 
of  said  principal  note."  This  averment 
may  be  construed  by  Inference,  at  least 
to  mean  that  the  1744.20  was  paSS.  to  the 
plaintiff  ui>on  the  note  for  $1,000  loaned  to 
the  Greeny  and  not  npcm  the  coupon  notes 
executed  by  them  f<»r  the  Interest;  and,  so 
coDstniliv  the  petition,  several  of  the 
coupon  notes  for  Interest  were  due  at  the 
time  the  suit  was  brought  and  that  fact  ad- 
thorlaed  the  plaintiff  to  declare  the  entire 
debt  due. 

It  Is  also  urged  that  as  the  plaintiff  sued 
Br^^sford  on  the  two  notes  for  ¥1,000  each, 
and  held  by  the  plaintiff  as  collateral  se- 
curity, It  should  have  sought  and  obtained 
judgment  against  him  for  the  full  amount 
due  on  the  two  notes;  and  because  this  was 
not  done  ari*eTersnl  Is  asked.  As  above  stat- 
ed, no  one  but  the  Greens  are  prosecuting 
this  writ  of  error,  and.  while  it  might  have 
been  proper  for  the  plaintiff  to  have  sought 
and  recovered  against  Brelsftwd  a  Judgment 
for  the  full  amount  of  the  notes  executed  by 
him,  yet  as  the  Greens  were  made  parties 
to  the  suit  and  tberefore  had  notice  of  the 
fact  that  the  plaintiff  was  only  seeking  to 
recover  against  Brelsford  the  amount  due  it 
from  Green,  and  did  not  object,  nor  ask  to 
have  judgment  rendered  against  Brelsford 
for  the  full  amount  of  the  nf>tes  executed 
by  him,  we  do  not  think  they  are  In  any 
position  to  complain.  In  this  court  All  of 
the  parties  at  interest  were  before  the  court 
and  under  our  blended  system  of  law  and 
equity  the  court  had  the  power  to  render 
the  judgment  that  was  rendered.  Goldman 
V.  Blum,  S8  Tex.  630;  Harris  Co.  v.  Camp- 
beU,  68  Tex.  22,  8  S.  W.  243.  No  reversible 
error  has  been  assigned,  and  the  Judgment 
will  be  affirmed.  Affirmed. 


PARRISH  et  al.  v.  FREY  et  al. 
(Oeurt  of  Civil  Appenis  of  Texas.   Feb.  16, 

1808.) 

BosiNKSS  HoiiESTBAD— Appeal— Dbci BIOS. 
1,  One  cnfiaRed  in  several  linos  of  business,  io 
Kparato  Iniildings,  can  oaly  claim  one  as  his 
homestead. 


2.  The  designation  of  a  pardenlar  bonding  and 
lot  aa  a  bQaiuess  homestead  binds  the  wife,  and 
precludes  the  one  asserting  the  same  from  de^- 
natinff  another,  where  the  former  has  been  acted 
Dpon  In  good  faith  b;  third  partieB  as  such. 

8.  Where  there  is  no  conflict  in  the  evidence, 
or  controversy  as  to  what  is  eatabliahed  by  thi- 
facts,  and  the  law,  when  applied  thereto,  can 
only  lead  to  one  conclusion,  the  appellate  court 
has  the  power  to  render  a  jndgment  in  accord- 
ance with  what  should  be  the  resnlL 

Appeal  from  district  court  Travis  county;  R. 
B.  Brook^  Judge. 

Suit  by  Parrlsh  &  Potter  against  John  A. 
Prey  and  others.  From  a  decree  for  defend- 
ants, plaintiffs  appeaL  Reversed,  and  Judg- 
ment rendered  for  plaintiffs. 

"Hila  suit  was  brought  l^^  ai^iellantB,  Par- 
risb  &  Potter,  against  John  A.  Frey  and  Us 
wife,  Buth  3.  Frey,  on  four  promlseoiy  notes, 
fer  ¥6,000  each,  signed  by  John  A.  Frey,  dated 
April  25,  1887,  due.  respectively.  May  1,  1888. 
May  1,  1890,  May  1,  1891.  and  May  1,  1892. 
payaUe  to  the  order  <tf  Pollock  ft  Pell,  and  by 
them  Indorsed  to  plaintiffs,  and  to  tosedloBe  a 
deed  of  tzost  of  even  date  with  the  notes,  ex- 
eoited  by  John  A.  Frey  and  Ruth  J.  Frey  to 
secure  tbdr  payment  The  deed  of  trost  con- 
v^ed  certain  ranch  land  In  Eteth  county. 
I  Texas,  a  640-acre  tract  In  Runnels  county,  Tex- 
j  as,  and  lots  Nos.  1  and  2  In  Mock  Na  6  In  the 
'  town  of  Stephen vUle.  Erath  county,  and  the 
improvements  tberetm.  Several  subsequent  pur- 
diasers  and  Uenbtdders  were  made  parties  de- 
fendant; among  these  being  P.  H.  Brodcs,  Sr.. 
P.  H.  Brooks,  Jr.,  and  T.  F.  BrodU.  Defend- 
ants John  A.  Frey  and  Ruth  J.  Frey  filed  a 
general  doilal,  and  special  idea  that  when  the 
notes  and  deed  of  trust  were  executed,  lots  l 
and  2  In  block  6  in  the  town  of  StephenvUle 
was  the  business  homestead  of  John  A.  Frey. 
wherein  he  was  at  the  time  conducth^  Us  mn-- 
cantlle  business,  and  that  the  deed  of  trust 
to  It,  was  for  that  reason  void.  P.  H.  Kooks. 
Sr.,  P.  H.  Brooks,  Jr.,  and  T.  F.  Brooks  an- 
swered that  they  were  Innocent  purchasers  for 
value,  without  notice  of  plaintiffs*  lien,  of  tbe 
040-Bcre  tract  of  land  In  Runnels  county, 
through  deeds  executed  subsequent  to  the  deed 
of  trust,  and  prayed  that  they  be  quieted  in 
their  title  to  same.  On  November  30,  1894;. 
plahiUffs  filed  a  first  amended  supplemental 
petition,  answering  the  homestead  plea  of  de- 
fendants John  A.  Frey  and  Ruth  J.  Frey;  con- 
taining a  general  demurrer,  general  denial,  and 
three  special  pleas.  Tbe  first  spedal  plea  char- 
ged that  at  tbe  time  the  deed  of  tniat  was 
executed  tbe  residence  homestead  of  John  A. 
Frey  consisted  of  liOO  acres  of  land  adjoining 
the  town  of  Stepbenville;  that  said  200  acres 
was  agricultural  and  pasture  land,  and  used 
as  such,  and  that  Frey  and  his  family  were 
living  upon  it  at  tbe  time;  that  It  constltuteil 
a  rural  homestead,  and  therefore  John  A.  I^'rev 
was  not  entitled  to  any  business  homestead. 
The  second  special  plea  cbai^^.  In  substant'e, 
the  facts  set  out  in  tbe  first  6i>eclal  plea,  and. 
ftirther,  that  John  A.  Frey  and  his  wife,  prior 
to  tbe  making  of  the  deed  of  4rust,  designated 
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said  200  acres  as  their  residence  homestead.  In 
accocdance  irttb  tbe  atatate;  that  they  stated 
In  tbelr  sworn  appUcatlon  for  tbe  loan  that  tt 
was  their  homestead,  and  bad  been  set  apart 
and  used  by  tbem  as  soch  for  nuu^  jrears;  that 
they  Terbailly  made  rindlar  representations  to 
Pollock  &  PeQ,  who  were  by  these  acts  and 
representations  Induced  to  make  the  loan;  that 
at  the  time  the  a^Bcatlon,  homestead  desig- 
nation, and  deed  of  trust  were  executed,  John 
A.  Frey  and  his  wife  were  the  owners  of  said 
200  acres,  which  lay  In  a  solid  body,  were  liv- 
ing on  It,  had  their  dwdUng,  garden,  outhouses, 
losture,  etc.,  on  same,  and  were  using  Tartous 
portkois  of  It  for  various  homestead  pmposes; 
that  they  owned  large  quantities  of  land  in 
Erath  county,  some  adjohilng  said  200  acres; 
that,  after  the  execntlao  of  the  deed  at  trust. 
Krey  and  his  flits  had  sold,  and  gotten  beyoud 
tbe  reach  of  creditors,  an  of  said  200  acres,  and 
an  the  property  owned  by  them  In  Erath  coun- 
ty and  elsewhere,  except  the  property  covered 
by  tbe  deed  of  trust;  that  said  acta  and  repre* 
sentatlons  were  relied  upon  by  pbUntllTs  when 
they  purchased  said  notes;  and  that  by  said 
acts  and  representations  Frey  and  his  wife 
n-ere  estopped  from  denying  that  said  200  acres 
was  their  homestead,  and,  same  being  rural, 
and  not  urban,  in  Its  character,  from  claiming 
any  business  homestead.  The  third  special  plea 
aHeged  that.  In  case  John  A.  Frey  and  wife 
were  entitled  to  any  business  homestead  what- 
soever, they  were  estopped  from  claiming  lots 
1  and  2  In  block  No.  2  in  the  town  of  Stephea- 
ville  as  such,  for  the  following  reasons:  Be- 
cause, at  the  time  tbe  application  for  the  loan 
and  the  deed  of  trust  sued  on  were  executed, 
John  A.  Frey  was  engaged  In  the  dry-goods 
and  grocery  business,  and  also  In  the  hardware 
and  tinware  business,  in  Stephenvllle,  and  had 
for  twenty  years  prior  thereto  conducted  all  of 
his  business  on  lot  4  In  block  6;  that  In  18S4  he 
built  a  new  storehouse  on  lots  1  and  2  in  block 
6,  across  the  street  from  lot  4,  and  moved  his 
stock  of  dry  goods  and  groceries  into  the  new 
storehouse,  leaving  his  stock  of  hardware  and 
tinware  on  lot  4  until  after  the  deed  of  trust 
was  executed;  that  at  the  time  the  application 
for  the  loan  was  made,  and  the  deed  of  trust 
executed,  there  were  two  large  storehouses  and 
a  warehouse  on  lot  4,  well  suited  and  adapted 
to  the  purposes  of  a  business  homestead,  and 
complete  In  every  respect;  that  the  new  store- 
bouse  was  likewise  complete,  and  well  adapted 
to  the  same  purposes,  and  that  the  hardware 
and  tinware  business  conducted  by  Jolin  A. 
Frey  In  the  old  storehouses  was  separate  and 
discoimected  from  his  dry-goods  and  grocery 
business  carried  on  in  the  new  stoi-ehouse;  tibat 
in  the  application  for  the  loan,  and  the  home- 
stead designation,  JoUu  A,  Frey  and  his  wife 
designated  and  set  apart  lot  4  In  block  6  as 
their  business,  homestead,  and  relinquished  all 
claims  to  any  other,  and  likewise  disclaimed 
lota  1  and  2  as  any  part  of  their  homestead  in 
the  deed  of  trust;  that  Frey  was  entitled,  un- 
der the  circumstances,  to  but  one  business 
homestead,  and,  havh^  so  selected,  and  ex- 


pressed his  selection,  was  esto{^>ed  from  clalm- 
taig  lots  1  and  2  as  sneb,  said  maaey  having 
been  loaned  on  tbe  faltit  of  aald  representetlona 
and  election;  and  that  John  A.  Frey  and  hla 
wife  bad  subsequently  sold,  and  gotten  beyond 
the  reach  of  execution,  lote  4  and  5.  On  No- 
Tember  80,  IfiBO,  John  A.  Frey  and.  his  wife 
filed  a  first  sDj^Iemratal  answer,  consisting  of 
general  and  special  exceptions,  general  denial, 
and  special  answer  to  the  effect  that  plaintiffs 
had,  at  the  time  the  loan  was  made,  actual 
notice  of  the  nB»  to  which  lote  1  and  2  were 
being  put  by  John  A.  Frey.  The  case  was 
tried  at  the  November  term,  189Q,  and  the  Jury 
returned  a  verdict  on  December  2d,  giving 
plaintiff  a  personal  Judgment  against  John  A. 
Frey  for  f20,lfK>.23.  and  foreclosing  tbelr  lien 
upon  all  property  covered  by  the  deed  of  trust, 
except  the  640  acres  of  land  in  Runnels  county, 
and  lots  1  and  2  in  block  6,  which  last  they 
fotmd  was  thQ  business  homestead  of  John  A. 
Frcgr.  and  entitled  to  protection  as  such." 

T.  W.  Gregory,  for  aw^lants.  West  A; 
Ooduan,  for  aiHpelleea. 

FISHER,  0.  J.  (after  stating  the  facts).  We 
find  the  following  facte:  John  A.  Frey  and 
Ruth  J.  Frey.  husband  and  wife.  In  April,  1887, 
executed  a  deed  of  trust  (with  other  property) 
on  lote  1  and  2  In  block  6  In  the  town  of 
Stephenvllle,  to  secure  the  notes  sued  on  by 
tbe  appellants,  which  Instrument  was  properly 
signed  and  aclmowledged  by  the  appellees,  and 
by  Mrs.  Frey  In  the  manner  required  by  law 
for  taking  separate  acknowledgments  of  mar- 
ried women.  The  deed  of  trust  recites  that 
the  property  conveyed  by  the  deed  of  trust,  or 
any  part  thereof,  is  not  the  homestead  of  ap- 
pellees, or  claimed  or  used  or  enjoyed  by  tbem 
as  Bucb,  and  that  they  have  other  property 
which  they  occupy  and  claim  as  homestead. 
The  notes  sued  upon,  and  the  deed  of  trust 
sought  to  be  foreclosed,  represent  a  loan  of 
money  made  to  John  A.  Frey  by  the  agents 
of  the  appellants.  As  an  inducement  to  obtain 
the  loan,  John  A.  Frey  and  wife,  Ruth  J.  Frey, 
on  March  17,  1887,  offered,  with  other  proper- 
ty, lote  1  and  2  in  block  6  as  security  for  the 
loon,  and,  in  a  written  application  therefor, 
made  tbe  following  stetemeuts:  "I  reside  vritb 
my  family  at  Stephenvllle.  Texas,  where  I 
have  resided  since  1858.  I  have  never  re- 
sided on  the  property  proposed  to  be  mort- 
gaged. W.  A.  Milllcan  resides  on  the  ranch 
property.  My  hwnestead,  which  I  have  set 
apart  and  used  as  such  since  about  1S72,  is 
200  acres  of  the  John  Blair  survey  In  Erath 
county,  Texas,  and  lot  4  In  block  6  In  Stephen- 
vllle, Texas.  It  Is  Insured  against  flre  for 
?3,700.00,  and  is  worth  about  $5,000.00,  ex- 
clusive of  Improvements.  I  am  married.  My 
wife's  maiden  name  was  Ruth  J.  Counte,  and 
my  children  by  her  are  William  Henry  Frey, 
aged  14  years,  and  Herbert  Frey,  aged  4 
months.  Apart  from  real-estate  incumbrances, 
my  debte  do  not  exceed  $35,000.  I  own  per- 
sonal estete  worth  about  ^.OQO,  Tlie  urop- 
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erty  offered  iBioompled  aS'aiBtoFe.bp  Jvba  A.  | 
Frey.  All  the  above  stateioeiils  are  trae,.,to. 
the  best  oC  is^  kawwtedg^; .  aod,  Lundwatand. 
tbat  a.loan,  if  geiinted.  bjr.  yom..  wIU.  b&  ma^; 
on  the  faith  of  than  being;  traa,"  FoUawIng 
the  abo!rp  are  the  s]gaatiHe»-oC  JoiMk  A*.  Erejr. 
and  Buth  J.  Freyt  ufldes  date^  o£.  March.  17, 
1887.  "The  foregobig  statemeBtarre^wctlrely' 
sabserlbed  and  sworn  to  by-said-JobK  A.  Erey, 
aod  also  by  said  Butb  J.  Frey;  she.  havins. 
baen  examined  by  me  privity  and; ap^rt  from, 
her  husband,  and  having,  the  Inatrument  fuUy 
explained  to  her,  when  she  acknowledged  the. 
same  to  be  her  act  and  deed,,  and.dsclared  that, 
she  had  willingly  signed  the  same  for  the,  pur- 
poses and  coiiskleratlon  therein  exp^sed^  and. 
that  she  did  not  wish  to  retrut  it  This- 17th 
day  of  MdL,  1SS7.  Before,  me,  C.  J.  Shaj^ 
paid,  Notary  PubUc  for  Erath  County,  Texas. 
[Seal.]"  AUoh.ob  the  same  day,  John  A.  Frey. 
and  wife.  In  an  instnuoent  signed,  and  ac- 
knowledged by  them,  designated  and  set  apart 
ns  their  residence  homestead  a  tract  of  200 
acres  of' land  aiUolnlaK  the  tewn  of)  Stephea- 
vUle,  and  lot  4  in  block.  S:  la:  the- tonm.  o£' 
Stephenvllle,  "upon  which  Is  located  my  hard- 
Avare  store";  said. designation  c(»icludlDg.with 
this  statement:  "Hereby  recognizing  and  set- 
ting, apart  the  said  abOTe-descdbed  laud. as. 
our.  homestead,  and  the.  homestead  of  our  fam- 
ily, and.  relinquishing  any  and  all  homestead 
claims  that  we  may  or  might  have  to  any. 
and  all  other  lands  and' town,  lots  owned  by  us 
jointly  or  severally,"  Up  to  the  spring  of 
18S1,  and  for  many,  years  prior  thereto,  John . 
A.  Frey  was  engaged  In  a  general  mercantile 
bnsiness  in  the  town  of  Stephenyllle,  in  frame 
buildings  situated  on  lots  4  and  5  In  block  5; 
when,  in  the  sprhig  of  ISSi,  he  liad  completed 
a  stone  building  on  tots  1  and  2  In  black  6  (the 
property  in  controversy),  on  the  opposite  side 
of  the  street  from  lots  4  and  5,  and  at  that 
time  moved  into  the  stone,  stora  his  dry  goods 
and  groceries,  and  left  remaining  in  the  store- 
rooms located  on  lots  4  and  5  his  stock  of 
hardware  and  tinware,  and  thereafter,  and  up 
to  the  time  of  making  the  deed  of  trust  In 
question,  and  afterwards,  continued  to  occupy 
and  use  the  buildings  on  lots.  4  and  5  as  his 
place  of  business,  where  he  was  engaged  as 
a  merchant  in  the  sale  of  hardware  and  tin- 
ware, and  also  at  that  time  occupied  the  new 
rock  store  on. lots  1  and  2  in  block  6,  engaged 
in  business  as  a  merchant  in  selling  dry  goods 
and  groceries.  In  this  latter  pjace  he  kept 
the  books  of  bis  entire  buaineas  as  a  merchant, 
and  be  made  It  his  headquarters,  and  It  was 
regarded  by  him  as  hla  principal  place  of  busi- 
nessi  He  bad  during  thla  time,  besides  him- 
self, as-  salesmen  in  the  rock  store,  three  em- 
ployes. In  the  tinware  and  biu-dware  store 
located  on  lots  4  and  be  had  two  clerks  or 
salesmen.  In '  the  summer  of  1887,  after  the 
deed  of  trust  In  question  was  executed,,  he  sold 
out.  part  of  the  hardware  and  tinware  stock  j 
In  the  storerooms  located  upon  lots  4  and  5,  I 
and  moved  the  balance  Into  the  rocii  store,  I 
located,  on  lota  1.  and  2,  tdeck  8,  and  there-  I 


after  said  lots  4  and  5.   The  testimony  shows 
that  lets  l  and  2,  block  6,  with  the  new  rock 
Eten-a,  were  more  valuable  than  lots  4  and  5, 
with  the  improvements  thereon,  and  the  rock 
store,  as  a  stand,,  was  more  convenient  and 
advantageous  for  the  mercantile  business,  and 
the  rate  of  iusunmae  much  cheaper,  than  the 
storerooms  on  lots  4. and  5;  but  we  find  thai 
eltl^  place  of  business  was  weU  adapted  to 
the  taei'cantile  business  which  John  A.  Frey 
WBs  then  engagedJn,  in  using  said  store  bulld- 
Ingst  and  that,  while  the  rock  building  was 
generally  more  suitable  as  a  storeroom,  the 
frame  buildings  located  upon  lots  4  and  5  bad 
been  used  by  Frey  in  the  mercantile  bu^ess, 
and  were  not  only  well  adapted  and  suitable 
for  that  business,  but  were  reasonably  con- 
veoleut  and  suitable  for  carrying  on  a  hard- 
\mxe  and  tUiware  business,  and  that  satd  store- 
rooms, at.  the  time  the  deed  of  trust  was 
executed,  wca-e  actually  used  as  a  place  of  busi- 
ness by  Frey  as  a  merchant  engaged  in  the 
hardware,  and  tinware  business.    The  stock 
of  hardware  and  tinware  at  that  thne  was  of 
value  about  $5,000.    The  stock  of  dry  goods 
and  groceries  located  In  the  rock  store  in 
controversy  was  worth  about  $15,000.  At  the 
time,  that  the  homestead  designation  was  made, 
and  prior  to  the  execution  of  the  deed  of  trust, 
the  property  in  question,  together  with  that 
designated  by  John  A.  Frey  and  wife  as  their 
residence  and  business  homestead,  was  Inspect- 
ed by  the  agents  of  appellants  who  made  the 
'loan.    They  knew  that  Frey  was  occupying 
both  pieces  of  property  as  a  merchant,  and 
one  of  the  agents  knew  that  Frey  had  been 
I  oecupyiug  lots  4  and  5,  in  the  general  mercan- 
tile busiaesst  many  years  prior  to  the  time 
ot  the  execution  of  the  deed  of  trust,  and 
knew  that  he  had  been  occi^^ying  the  rock 
tmilding  since  the  time  of  Its  erection,  en- 
gaged in  the  dry-goods  and  grocery  business. 
TJtie  facts  clearly  show  that  the  loan  In  qiies- 
tion,  which  the  deed  of  trust  was  executeil  to 
secure,  was  made  upon  the  faith  and  belief 
of  the  agents  making  the  loan  In  the  trutli  of 
the  facts  stated  In  the  application  therefor,  and 
in  the  homestead  designation.    We  further  fiu.1 
that  Frey  .whenhedesignated  lots  4  and  a  as  lils 
business  homestead,  was  acting  In  good  faith, 
with  no  Intention  upon  his  part  to  defmud  his 
wife,  and  tliat  he  was  not  misled  or  deceived 
or  entmpped  by  the  appellants  or  their  agents 
in  making  the  designation,  and  he  at  that  time 
was  in  actual  use  and  occupancy  of  lots  4  and 
5  as  a  merchant,  which  fact  was  known  to  the 
agents  of  appellants  who  negotiated  the  loan. 

A  number  of  questions  are  raised  in  the 
briefs  which  are  unimportant  to  be  decided. 
In  view  of  the  disposition  which  we  make 
of  the  case.  The  constitution  exempts  to 
the  head  of  the  family,  as  a  business  home- 
stead, the  lot  or  lots  upon  which  he  Is  en- 
gaged in  business;  but,  however* liberally  thta 
provision  has  been  construed,  no  well-consld- 
ercd  case  has  been  found  which  has  extend- 
ed the  business  homestead  exemption  so  as 
ta  Include  more  than  one  place  of  bustness 
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of  tbe  hciAd  of  the  faa^.  It  tarMsAy  -wu 
not  ttae  purpose  of  tbe  comtltntlon  to  confer 
upon  tbe  head  of  the  family  tbe  JioafisteBd 
nemptlon,  bo  as  to  extend  to  and  eubnace 
miin7  different  places  of  buafnees  at  whicb 
lue  mlgbt  be  engaged  In  bu^nesa,  and  tbat 
It  iras  not  tbe  purpose  that  tbe  exemption 
abould  flxtend  to  two  or  mote,  different  pla- 
ces of  buslaesa.  A  merchant  engaged  In  tbe 
■ale  of  Cry  goods  and  groceries  could  not 
claim  that  tbe  CEsemptlon  wonld  ext«id  to  it, 
as  well  as  to  another  line  of  business  then 
pursued  hy  bim  In  a  separate  and  distinct 
bnlldlng.  He  is  only  entitled  to  one  place 
of  business,  and  \rbat  la  Inseparably  con- 
nected therewith  In  order  to  its  enjoyment, 
or  that  which  Is  adapted  and  reasonably  nec- 
essary thereto.  Pf^er  t.  McNatt,  74  Tex. 
641.  12  S.  W.  831.  Tbe  hardware  and  tin- 
ware business  fn  which  Frey  was  then  en- 
gaged was  In  buildings  situated  on  lots  upon 
tbe  opposite  side  of  the  street  from  the  lots 
upon  wbldi  he  was  then  engaged  In  the  dry- 
goods  and  grocery  business.  He  could  not 
claim  that  both  places  were  exempt.  If  the 
exemption  should  be  admitted  hi  such-a<«a«e 
as  tbJs,  It  would  extend  to  all  places  of  busi- 
ness, separate  and  distinct  from  each  other, 
In  which  tbe  merchant  at  the  time  may  be 
conducting  a  business.  In  other  words,  the 
merchant  could  In  one  building  be  engaged 
In  the  dry-goods  and  grocery  business;  In  a 
separate  and  distinct  building,  the  drag  busi- 
ness; In  another,  the  grain  and  feed  busi- 
ness: In  another,  the  hardware  bustnes;  In 
another,  the  saloon  business;  In  anotiwr.  the 
wholesale  business;  and  so  on  Indefinitely. 
To  establish  such  a  principle,  and  admit  an 
exemption  of  more  tiian  one  place  of  bnsl- 
ness,  would  do  Tlolence  to  the  -generally  ac- 
cepted Interpretation  of  the  spirit  and  mean- 
li^  of  the  constitution  upon  this  aut^eet. 
Because  tbe  hardware  and  tinware  business 
that  Frey  was  then  en^ged  tn,  -and  the 
bnlMliMSB  In  -vhk^  It  was  carried  on,  was 
not  as  ralnable  and  remnnerattre  as  the  dty- 
goods  and  grocery  boslness,  which  be  was 
conducting  on  the  property  In  controrersy, 
oould  have  llttte  effect  In  determlnli^  wlrat 
place  should  be  selected  aa  his  i^aee  of  busi- 
ness, and  would  certainly  not  preclude  htm 
tnm  neieetlng  and  designating  the  lots  on 
which  he  was  engaged  in  the  hardware  and 
tinware  business  as  his  business  homestead. 
Acting  In  good  faith,  as  the  head  of  tbe  fam- 
ily, be  bad  tbe  right  to  select  the  character 
of  the  business  In  which  he  would  continue 
to  engage  as  a  merchant,  and  to  designate 
the  lots  upon  which  It  should  be  carried  on. 
Marler  t.  Uandy.  88  Tex.  421,  31  S.  W.  036. 
And  this  designation,  when  once  exercised, 
would  be  bln^ng  upon  the  wife,  and  would 
preclude  and  estop  Ftey  from  asserting  the 
contrary,  when  it  had  been  acted  upon  In 
good  faith  by  third  psrtles.  It  indisputably 
appears  from  the  facts  that  the  agents  of 
the  plaintiffs  In  making  the  loan  did  act 
apoo  this  designation,  and  upon  tbe  faith  of 


It  they  «dTaneed  .fhe  monflj  lepcesented  1^ 

the  notes-awd  upon  to  Frsy.  Th^  iknew  At 
the  time  that.Frey- waaMCupylng  both  pEop- 
•ctles  In  the  asnal  way>— aa  a  merchant  «n- 

.gaged  In  the-buslaeas  carried  on  at  each 

.'place.  They. know  that  be  was  entitled  to 
Uw  eacnptian  of  only  one  ptaee  of  Castnees, 
and  that  he  had  the  right  to  select,  when 
'acting  In  good. faith,  which  of  the  two  he 
shoidd  designate  as  hJs  business  homestead. 
When  he  exenrised  this  privilege,  and- there- 
in led  tke  plaintiffs 'to  advance  Hub  money 
upon  the  dealgaatlon,  which,  nnd«r  all  the 
facts  and  cbKumstoneest  they  iau/w  he  had 

.the  right  to  jnake,  and  which  wsia  In  fact 
made  In  good  faith,  tt  would  be  most  tawq- 
Tdtable  to  permit  bim.  now  to  assert  the  con- 

■  tmiy-  Olearly,  under  auch  circumstances  he 
wonid  be  bound  by  the  selection  and  deslg- 

.iiatIon,.aDBd  would  be  estopped  from  aasert- 

.  tag  the  business  boaseatead  right  In  the  pnq>- 
erty  In  coutroTerpy.  The  app^lants  request- 
ed tbe  court.  In  view  of  this  theory  of  tbe 
case,  to  Instruct  the  jury  that  appellees 
would  be  estopped  ttom  asnertlng  a  home- 
stead exemption  In  the  pn^rty  In  contro- 
versy, .which  tbe  court  refused  to  give.  This 
Charge  should  have  been  given,  and  in  view 
of  tbe  facts  as  found,  and  tbe  principles  of 
law  applied  thereto.  It  only  remains  for  this 
court  to  determine  what  result  Is  poeper  to 
be  Tcached  in-tfah  eomrt. 
Whatever  rights  the  appellees  may  have 

.have  been  thoroughly  developed,  and  It  Is 
not  BuppMBd  Oat  their  ease  can  be  made 
stEonger-'ttiaD  ns  eAown  by  the  "tacts  In  the 
record.  The  evidence  of  appellee  John  A. 
Frey,  who. Is  best . supposed  to  know  and  be 
familiar  with  bis  supposed  rights,  and  tbe 
aatove-and'.extmt  of  the  occupancy  of  the 
bnsfaieaB  lots  tiitn  used  by  him.  Indisputably 

'establMns  tte-fiiets  as  found  by  ttda  court; 

:and,  In  tbe-mlnds  of  men  of  ordinary  InteUl- 
genee,  no  otbeT'or  different  cooeluslon  could 
be.renclMil.  -Snch  being  the  case,  it  would 
be.a-vsHess  and  Idle  ceremony  to  reverse 

•and  remand;  for  an  application  of  the  prin- 
ciples of  law  to'tfae  estebllshed  facts  would 
inevitably  lead  to  but  one  conclusion,  and 
that  fbvDrable  to  the  appellants.  Conse- 

■qnenUy,  It  nmat  be  admitted  that  the  trial 
oonrt  should  hove  peremtortly  Instructed  a 
verdict  In  favor  of  the  plaintiffs,  with  the 
result  of  a  judgment  In  their  favor.  Every 
fact  necmsary  to  a  judgment  In  the  plaln- 
Uflto*  favor  ts  established  by  tbe  record. 
Consequently  there  Is  no  need  to  remand  the 
caee  to  ascertain  some  matter  of  fact;  but 
we  are,  when  tbe  record  is  In  this  condition, 
empowered  to  render  Just  such  judgment  as 
the  court  below  should  have  rendered.  Rev. 
St.  art  1027.  We  are  not  unmindful  of  what 
has  been  eald  by  the  supreme  court  upon 
the  want  of  power  In  the  courts  of  civil  ap- 
peals to  find  the  facts  dlfferentiy  from  those 
found  by  jury,  and  thereupon  reach  n  dif- 
ferent conduslon.  But  It  is  not  believed 
that  those  declrions  are  appllcalde  here:  for 
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tt  IB  a  well-eatabUBbed  rule  of  practice  that 
when  there  is  no  conflict  In  the  evidence,  or 
oontroversy  as  to  what  Is  establtofaed  by  the 
facts,  and  the  law,  when  applied  thereto, 
can  onl7  lead  to  one  conclusion,  the  appel- 
late courts  hare  the  power  to  so  declare  It, 
and  render  a  Judgment  In  accord  with  what 
should  be  the  Inevitable  result.  Adone  t. 
Tankemley  (Tex.  Otv.  App.)  28  B.  W.  317. 
Stevens  v.  Masterson's  Heirs  (Tex.  Sup.)  39 
5!.  W.  202;  Patrick  v.  Smith,  90  Tex.  274.  38 
W.  17;  Ghoate  v.  Ka!lway  Co.  (Tex.  Sup.) 
37  8.  W.  810;  Eiwon  v.  Eason,  61  Tex.  226; 
Railroad  Co.  Stewart,  67  Tex.  170.  There- 
fore we  reverse  the  Judgment  ot  the  trial 
court,  and  here  render  a  Judgment  tor  the 
amount  recovered  by  the  plalntHfs  In  Hie 
Jud^fment  below,  and  foreclose  their  Hen  and 
deed  of  trust  on  the  lots  and  property  In 
question.  In  addition  to  that  described  In  the 
Ju^^iment  of  foreclosure  entered  1^  the  trial 
court.  Reversed  and  rendered. 


ROSE  T.  TAYLOR. 
(Oonrt  of  Civil  Appeals  of  Texas.    Feb.  16, 

1808.) 

CoNvsRstos  or  Trust  Estats— Risan  or  Bsiia- 

PICIART. 

Where  a  trustee  couverta  the  trust  estate, 
the  proceeds  that  arise  therefrom  are  held 
him  tabjeot  to  the  trust;  and  the  benefidary 
CRD,  if  he  BO  desires,  elect  to  parsae  the  proceeds, 
so  long  as  they  may  be  identified,  notwlthstand- 
Ing  a  purchaser  from  the  trustee  may  have  notice 
of  the  tnut  and  the  rl^ta  of  the  heneftdary. 

On  rehearing.  Overruled. 

For  former  opinion,  see  43  S.  W.  286. 

FISHER,  0.  J.  In  the  motion  for  rehear- 
ing, our  attention  Is  called  to  the  fact  that 
the  Intimation,  In  the  original  opinion  de- 
livered In  this  case,  to  the  effect  that  Mrs. 
Sallle  Edwards  was  an  innocent  purchaser 
from  the  defendant,  Taylor,  of  the  property 
situated  in  Bell  county,  upon  which  Rose 
originally  had  his  lien,  was  incorrect  Un- 
der the  evidence  and  the  finings  of  the 
court  upon  this  question,  we  were  possibly 
mistaken;  and,  for  the  purpose  of  disposing 
of  ttB  motion,  we  can  condude  that  Mrs. 
Edwards,  when  she  purchased  from  Taylor, 
was  not  ignorant  of  the  existence  of  flie  lien 
held  by  Rose  against  the  Bell  county  land. 
But  this  conclusion  will  not  change  the  re- 
sult that  we  formerly  reached.  Taylor  oc- 
cupied towards  Rose  a  trust  relation,  and 
the  Bell  county  land,  which  was  transferred 
to  Mrs.  Bdwaras,  was  a  trust  fund  to  se- 
cure Taylor's  debt  to  Rose.  When  Taylor 
transfened  that  land,  he  converted  the  trust 
estate;  and  If  Rose  saw  fit  to  elect  to  pursue 
the  proceeds  that  arose  from  that  sale.  In  the 
hands  of  Taylor,  he  could  not  complain. 
Where  the  trustee  converts  the  trust  estate, 
the  proceeds  that  arise  therefrom  are  held 
by  him  subject  to  the  trust;  and  the  bene- 
dclary  can,  If  he  so  desires,  elect  to  pursue 


the  proceeds,  so  long  as  they  may  be  Iden- 
tified, notwtttiBtandIng  a  purchaser  from  the 
trustee  may  have  had  notice  of  the  trust 
and  the  righte  of  the  beneficiary.  Especial- 
ly Is  this  true  where  the  trustee  retains  the 
proceeds  In  his  own  hands,  sneh  as  was  the  case 
here  with  Taylor.  This  principle  Is  fully 
recognbed  In  2  Frary,  Trusts  Bd.)  f| 
888-i844,  Inclusive.  We  adhere  to  fbe  fmner 
rulings  made,  and  overrule  the  motion  for 
rehearing.   Motion  ovnrnled. 


ROBERSON  T.  GILL. 
(Court  of  Civil  Appeals  of  Texas.    Feb.  16. 
1896.) 

RKLRABB — CoN6n»RA.TIO!4 — PLRAOINO  AND  PROOF. 

1.  Od  the  question  whether  the  r^ease  of 
amounts  overpaid  for  rent  in  previous  years  by 
the  lessee  was  for  a  valuaUe  consideration,  the 
lessor  can  give  In  evidence  the  drcum stances 
under  which  a  subsequent  lease  was  made. 

2.  There  is  no  substantial  variance  where  a 
lessor  alleges  a  certain  sum  due  for  rent,  and  the 
proof  shows  a  rental  at  so  much  an  acre,  which 
amounts  to  the  snni  sued  for. 

Appeal  from  Falls  county  court;  WilUam 
Sbelton,  Judge. 

Action  by  Linie  GUI  against  Qeorge  Rober- 
Bon  for  rent  From  a  Judgment  for  plaln- 
tlff,  defendant  appeals.  Affirmed. 

E.  T.  Johnson  and  F.  M.  Boyles,  for  ap- 
pellant  Z.  L  Harlan,  fOr  appellee. 

FISHER,  C.  J.  The  facts  and  circumstances 
under  which  thfe  contract  for  rent  of  1895 
was  made  Is  evidence  upon  the  question  that 
the  release  of  the  amount  overpaid  for  rent 
by  Roberson  for  the  previous  years  was  re- 
leased upon  a  valuable  consideration.  The 
matter  of  variance  complained  of  in  the  third 
assignment  of  error  Is  not  substantial.  The 
evidence  really  c(mform8  to  the  pleadings. 
The  plaintiff  sued  for  $212,  the  total  amount 
due  for  rent  The  proof  shows  a  rental  at 
80  much  an  acre,  which  amounted  to  the 
sum  sued  for.  The  defendant  was  not  mis- 
led by  this  allegation;  and,  further,  we  are 
of  the  (H)inion  that  the  evidence  is  in  sub- 
stautlal  accord  with  the  pleadii^s.  We  find 
no  error  in  the  record,  and  the  Judgmrat  Is 
affirmed.  Affirmed. 


EIDWARDS  V.  Sl^WART. 
(Supreme  Court  of  Missouri,  Division  Xo.  1. 
Nov.  28,  1807.) 

FrAUDULBXT  CO!rVETAM0B8— InTRUCTIOXS— BOR- 

i)BX  or  Proof— Appeal — Oajrcrmss  Wait- 
bd—Evidenob—Iktent— Costs. 

1.  Plaintiff  having  attached  property  as  hav- 
ing been  fraudulenuy  conveyed  to  interpleader, 
in  whose  possession  it  was,  It  Is  harmless,  if 
error,  to  charge  that  It  devolves  on  Interpleader 
to  make  out  bis  case  by  a  preponderance  of  the 
evidcncp.  where  interpleader  has  voluntarily  as- 
sumed the  burden  of  proving  his  ownership,  or 
vbero  the  court  further  charges  that  certala 
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tqiedfic  facts  were  required  to  be  found  In  tjt- 
dcr  to  defeat  his  claim. 

2.  It  is  not  error  to  Instruct  that  the  jtuy 
most  be  "satisfied"  that  interpleader  was  the 
uwner^  etc,  where  the  latter  part  of  the  instmc- 
lion  states  that  the  belief  of  the  jury  is  all  that 
U  required. 

3.  A  vendee  tuning  knowledse  of  the  intent  of 
the  TMidor  to  defraud  his  crediton  in  makliw  the 
sale  Guiiot  recover  as  against  aa  attaching 
creditor. 

4.  It  was  not  error  to  refuse  to  instruct  that, 
if  inteipleader  was  in  possession  of  the  property 
under  a  Mil  of  sale  executed  by  defendant  iu 
(■onsideration  of  a  valid  previous  indebtedness, 
ther  should  find  for  interpleader,  since  it  leaves 
out  the  irood  faith  of  the  transaction. 

6.  While  intent  may  ordinarUr  be  testified  to 
by  the  person  whose  intent  is  in  question,  all 
the  evidence  on  the  subject  la  for  the  juir. 

«.  Under  Her.  St  18^,  I  2922,  providing  for 
the  awarding  of  oasts  In  the  discretion  of  the 
court,  it  is  not  an  abuse  of  discretion  to  tax  all 
the  costs  agBinat  interpleader  io  attachment,  who 
claimed  all  the  property  in  controversy,  where 
the  court  found  against  him  except  as  to  a  small 
part  of  the  property,  purchased  by  him  after  the 
property  had  been  levied  on. 

7.  Under  Rev.  St  1889,  S  2302,  providing  that 
no  exceptions  shall  be  taken  on  appeal  to  any 
proceeding  in  the  circuit  court,  except  such  as 
have  been  decided  by  such  court,  an  objectiou  to 
tlie  admissibility  of  evidence  cannot  be  raised 
for  the  Brst  time  on  appeaL 

Appeal  from  circuit  coort,  Henry  county; 
■lames  H.  Lay,  Judge. 

Action  by  one  Stewart,  as  aaslgnee  of  the 
St.  Clair  Comity  Bank,  against  Charles  F. 
Uuthwalte.  Plaintiff  attached  certain  prop- 
erty In  tlie  hands  of  Robert  Kdwards,  who 
claimed  to  own  It.  Edwards  flied  an  Inter- 
filea  claiming  the  property  seized.  From  a 
Judgment  for  plalntUI  for  part  of  the  proper- 
ty, the  Interpleader  appeals.  Affirmed. 

OraTea  &  Clark,  for  appellant  John  H. 
Lucas  and  Geo.  L.  Mann,  for  respondoit 

BABCLAT,  a  J.  The  St  dalr  Gounly 
Banlc  began  an  action  against  Mr.  Cbarles  F. 
rjuthwalte  on  notes  aggregating  about  $3,200, 
April  10;  189it.  At  the  same  time  the  l  ank  sued 
out  an  attachment  Tba  writ  waa  levied  on  two 
malea,  and  also  on  a  stock  of  drugs  and  some 
ntber  personalty,  as  Qie  property  of  Outta- 
walte.  The  pn^erty  was  found  In  poeaes- 
ston  of  Mr.  Robert  Edwards,  wbo  claimed  to 
own  It  He  gave  bond  to  have  it  fortbcom- 
ing.  He  afterwards  filed  an  interplea  hi  tha 
attachment  case,  asserting  his  claim  to  all  the 
property  seized  by  the  sheriff  under  the  writ 
Befbre  the  interplea  came  io  final  trial  the 
fnnk  failed.  Mr.  Stewart,  as  assignee  of  the 
innk,  was  snbstitnted  as  plaintiff  in  tbe  at- 
tachment aolt  He  conteated  Mr.  Edwards* 
/■lafm  to  the  property.  The  Issue  of  title  was 
tried  befbre  Judge  Lay  with  the  aid  of  a  Jury. 
Tbe  result  was  a  verdict  for  tbe  interpleader 
for  tbe  mules  only,  but  against  him  as  to  tbe 
other  property.  There  was  Judgment  accord- 
ingly, liie  interpleader  appealed  after  the 
cnstomaty  st^  to  that  aid.  Hie  real  con- 
troversy as  derdf^ed  Is  betwera  the  bank's 
assignee  and  the  Interpleader,  Edwards.  The 
original  defradant  has  left  the  field  of  Iltlga- 
ilon  entirely,  and  the  appeal  has  been  entitled 


as  aiVMars  In  tbe  eaptl«i  of  the  case  In  tills 

court. 

Tbe  testimony  submitted  by  the  Inteiideader 
at  tibe  trial  traided  to  prove  the  following 
facts:  m  July,  1^1,  Mr.  Oatbwalte  bought  a 
stock  of  drugs  and  fixtures,  mostly  on  credit, 
but  upM  which  be  paid  fSOO  In  cash,  and  then 
$100  per  monOi  for  finu:  or  five  months.  fHie 
notes  In  snlt  r^resent  the  InddJtedneas  to  tbe 
bank  tor  tbe  stock  at  tbe  time  this  snlt  was 
brought.  After  a  few  months  the  drug  busi- 
ness of  Outhwalte  became  a  losing  one.  At 
the  same  time  be  was  oirryinif  on  a  fium  In 
St  Clair  county,  but  tbat  enterprise  was  slso 
not  prosperous.  While  thus  engaged,  be  and 
Edwards  were  Intimate  frloids.  He  bor- 
rowed of  Edwards  $2,000  at  different  times, 
and  gave  four  notes  Owrefor.  While  his  drug 
business  was  falling  behind,  Outhwalte  be- 
came Indebted  to  Edwards  (who  was  his  dole 
hi  1883)  to  the  extent  of  $600,  and  save  his 
note  to  Edwards  for  that  additional  sum: 
makhig  In  all  five  notes,  aisregatlng  $2,600. 
The  officers  of  the  8t  Clair  County  Bank  be- 
gan to  urge  Outhwalte  to  pay  his  debt  by  sur- 
rendering tbe  drug  stim  to  It  or  Its  agent,  but 
be  evldei^  prefmed  to  pay  his  td&a  Ed- 
words.  With  that  object  in  view,  he  first 
gave  Edwards  a  chattel  mortgage  on  the  stock 
and  flxtores  of  the  drag  store  to  secure  the  In- 
debtedness. Afterwards  be  cmcluded  that 
there  was  no  more  of  tbe  said  property,  at  n 
reasonable  price,  than  was  necessary  to  pay 
the  claim  to  Edwards.  So  he  j^ve  to  the  lat- 
tesr  a  dear  bill  of  sale  therefor.  The  written 
iQstmmente  executed  Outhwalte  to  Ed- 
wards were  Introduced  in  evidence  by  the  In- 
terpleader. Edwards  testified  that  he  bad 
ample  means  for  the  said  advances;  that  he 
had  returned  from  tbe  West  with  $2,200  In 
cash,  and  with  other  property;  that  his  wife 
had  $2,000,  whldh  he  controlled;  and  that  his 
stepchildren  had  $2,000  In  his  care  aa  their 
guardian.  Mr.  Outhwalte  testified  how  be 
had  expended  large  sums  of  nuoiey,  and  show- 
ed his  losses  in  his  business  ventures.  In  an- 
ewer  to  a  direct  question  he  dedared  that  the 
tmnsfer  of  the  property  to  Edwards  was  not 
intended  to  binder,  delay,  or  defraud  hia  cred- 
itors. It  is  uotewortl^  that  at  the  trial  the 
interpleader  took  tbe  affirmative,  wlthont  any 
reconli'd  ruling  on  that  pohit  He  was  the 
first  witness  sworn.  After  some  formal  proof 
to  show  that  the  pmperty  levied  on  was  tbe 
same  as  tbat  claimed  In  the  interplea,  the  chat- 
tel mortgages  on  which  Mr.  Bdwards  relied 
and  tbe  bill  of  sale  were  offered  In  evidence. 
One  was  in  favor  of  Mr.  Harper.  It  covered 
the  mules.  The  other  mortgage  and  the  bUl 
of  sale  were  in  tevor  of  Edwards.  They  am- 
veyed  the  drug  store,  etc.  Mr.  Edwards,  as 
a  witness,  testified  to  tbe  transfer  by  Harper 
to  him  of  the  first-named  chattd  mortgage. 
HK  then  proceeded  to  describe  the  transaction 
between  Outhwalte  and  himself  wherein  be 
took  the  mortgage  (and  finally  the  bill  of  sale) 
of  the  drug  stock.  He  stated  that  the  notes 
(representing  his  claim  for  about  $2.<;00)  1*6- 
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prior  dealings  between  Outhwalte  and  Hfl- 
wards  were  fully  gone  Into.  It  appeared  that 
part  of  tbe  claim  of  Edwards  was  Tor  toon^ 
Joaned  In  1891.  when  Outhwalte,  tbe  proprie- 
tor In  1S83,  was  clerk  for  Gdwarda  in  ttae 
•ome  drug  4tore.  The  asalKnee  df  tbe  bank 
Introduced  In  evidence  the  atatcmentB  of  Ed- 
wards at  a  former  trial,  as  reported  by  a 
•tenoera^r.  They  tended  to  contraOlet  his 
last  rerslon  of  the  transactton  In  many  vital 
partfculars,  and  to  weaken  tbe  force  of  his 
testlmonr  generally.  It  Is  not  necessary  to 
go  further  into  the  details  of  the  evidence  to 
hidlcate  the  points  of  contradiction. 

1.  It  was  SQggeeted  on  behalf  of  tbe  Inter- 
pleader that  the  discrepaneles  referred  to  were 
aacrlbable  to  tbe  umdue  Influence  of  certain 
stimulants  nitb  which  be  sought  to  fortify 
himself  for  tbe  first  trial.  Tbe  sufficiency  of 
that  explanation  of  tbe  contradictions  was,  of 
course,  for  the  triors  of  tbe  fact  No  ques- 
tion of  law  in  regard  to  It  Is  raised  tot  deci- 
sion in  this  case. 

2.  Ei-ror  Is  diarged  hi  tbe  giving  of  the  fifth 
Instruction  for  tbe  assignee,  as  follows:  '*(5) 
The  court  Instructs  tbe  Jiry  that  tt  devolves 
on  tbe  Intraideflder  to  make  out  his  case  by  a 
preponderance  of  the  «vldence,  and  before  be 
can  recover  you  most  be  satisfied  that  at  the 
time  of  the  levy  of  the  writ  of  attachment 
herein  he  was  the  trmier  of  tlie  property  bi 
eontroTcrsy;  and  hi  tbls  connection  you  are 
Instructed  that,  If  you  believe  from  tbe  evi- 
dence that  the  (diattel  mortgage  and  bill  of 
sale  Intrpdaced  In  evidence  were  made  by 
Outhwalte  for  the  pwpoae  of  hindering,  de- 
frandlng,  or  delaying  bis  creditors,  and  Ed- 
wards knew  of  and  participated  In  such  pur- 
pose on  tbe  part  of  Ootiiwalte,  tben  he  cannot 
recover  herein,  even  tbongh  yon  may  believe 
that  Outhwalte  was  Indebted  to  Edwards  at 
tlw  thne."  Several  points  of  objection  to  this 
Instruction  are  presented.  Bnt,  before  discuss- 
ing them,  another  instruction,  given  hy  tbe 
court  of  Its  own  motion,  should  be  mentioned, 
viz.:  "If  tbe  jury  believe  from  ttie  evidence 
that  C.  F.  Outhwalte  had  borrowed  of  Robert 
Edwards  the  earn  of  ¥2,000,  and  was  Indebted 
to  him  In  the  sum  of  ¥000  for  services  as  clerk, 
and  that  the  notes  and  mortgage  from  Outh- 
walte to  Edwards  were  given  to  secnte  said 
notes,  and  that  the  bill  of  sale  was  given  and 
taken  In  payment  of  said  notes,  and  that  the 
goods  were  not  worth  more  than  reasonably 
aofllclent  to  pay  said  debt,  and  that  Edwards 
was  In  possession  of  the  goods  mentioned  In 
the  bill  of  sale,  and  that  they  were,  while  In 
bis  possession,  levied  on  by  the  sheriff  In  tbe 
case  of  the  St  Clair  Conn^  Bank  against  said 
Outhwalte,  then  the  Jury  win  find  for  the 
Interpleader,  Edwards,  for  all  fte  goods  so 
levied  on  by  the  sheriff  which  are  claimed  In 
this  Interplea,  and  an  Included  In  said  bUTof 
sale,  unless  yon  find  from  the  evidence  tbat  the 
nle  of  the  goods  was  fraudulent,  as  submitted 
to  yon  in  another  Instruction."  It  Is  said  by 
,Bp])olIant*s  Gonnsi'l  that  the  declaration  that 


**lt  devolves  on  tbe  hitnpleader  -to  nudce  oat 
his  case  by  a  preponderance  of  the  evidence" 
Is, not  correct.  The  Interplea  was  a  mere  claim 
of  ownership  of  the  property  In  dispute.  The 
mortgage  and  bill  of  sale  were  not  admitted  by 
the  pleadings.  Their  existence  hod  to  be  prov- 
ed by  the  interpleader  as  the  foundation  of  his 
claim.  The  way  the  interpleader  began  tbe 
trial  and  his  offers  of  testimony  show  tliflt  be 
then  took  the  position  that  the  tninlen  of  prwv- 
hig  ills  ownership  was  on  him.  Parties  are 
bound  on  appeal  by  the  positions  tbcy  take  at 
the  trial.  If  no  demand  of  public  policy  inter- 
feras  with  the  applicntion  of  tbat  rule.  But, 
even  if  the  general  annonncement  opening  tiie 
fifth  instruction  is  erroneous,  It  would  not  he 
a  fatal  error  -when  It  to  noted  that  certain 
specific  facts  are  required  to  be  tonad  In  order 
to  defeat  the  mortgage  and  bill  of  sale,  and 
that  they  must  be  establlRhed  on  the  part  of 
tbe  assignee.  Alberger  v.  White  (1803)  117  Ma 
347,  23  S.  W.  &2.  The  finding  Of  those  spe- 
cific facts  Is  correctly  called  for. 

The  Interpleader  took  the  benefit  ef  opening 
tbe  cose,  with  the  further  advantage  of  clos- 
ing It  to  the  jury.  He  did  not  ask  any  dec- 
latations  of  law  as  to  the  burden  of  proof.  His 
conduct  at  the  trial  (as  well  as  several  Instruc- 
tions asked  by  blm)  indicated  tliat  he  wllllusly 
assumed  that  burden.  Considering  these  facts, 
we  are  not  prepared  to  say  that  tbe  second  In- 
struction n-as  erroneous,  wben  read  In  conjunc- 
tion with  tbe  following  Instructions,  also  ^ven 
by  the  court  to  tbe  Jury,  viz.:  "(3)  The  court 
Instructs  the  jury  tbat,  if  Kdwaifls  was  a  bona 
fide  creditor  of  Outhwalte,  tlien  Outhwalte  iKid 
tbe  legal  rlgbt  to  prefer  tbe  dalm  of  said 
Edwards,  and  to  pay  tbe  same  In  full,  al- 
though he  may  have  been  otht^rwlse  Indebted 
to  other  creditors,  and  such  preferment  of 
Edwards  may  have  tended  to  binder  and  de- 
lay such  other  creditors.  But,  aHhoush  you 
may  believe  from  the  evidence  tliat  Outhwalte 
owed  Edwards  as  claimed,  yet.  If  you  further 
believe  from  the  evidence  that  Outhwalte  con- 
veyed the  goods  to  Edwards  with  the  Intent 
to  hinder  and  delay  or  defraud  Oathwalte's 
creditors,  and  that  Edwards  knew  of  and  Join- 
ed or  participated  hi  such  Intent,  then  the  In- 
terpleader oiimot  recover."  "(1)  If  OuUiwalte 
conveyed  the  property  In  controversy  to  Ed- 
wards, Intending  to  hinder,  delay,  or  defraud 
fab  creditors,  and  Edwards  knew  of,  and  par- 
ticipated ht,  such  Intent  on  tbe  part  of  Outh- 
walte, Iben  such  conveyance  was  fraudulent 
and  void  and  conferred  no  title  to  ttae  property 
to  Edwards,  and  he  cannot  recover." 

8.  The  objection  to  the  word  "satisfied**  we 
do  not  consider  wel^ty.  As  tt  Is  used  In  the 
fifth  Instruction,  the  word  does  not  convey  ttie 
Impression  tliat  the  Jury  must  be  convinced  be- 
yond a  reosnnable  doubt.  The  latter  part  of 
the  Instruction  shows  that  belief  of  the  Jury 
is  all  that  Is  required.  The  word  "satlsfled" 
la  not  wholly  satisfactory  In  such  an  Instruc- 
tion, and  Is  not  to  be  commended.  If  It  a[>- 
pearcd  to  be  misleading,  ft  might  be  fatal  to  an 
oth(<r\vi:se  fair  result.   But  lis  meaning  Is  no 
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wider,  in  Its  preaeDt  pkiee,  in  demanding  tbe 
mental  concurrence  of  tbe  Jucy  tban  ia  eon- 
Teyed  Xty  the  acoompanyiog  words  "preponder- 
anee  of  the  erldence."  Tbat  phrase  liaa  .a 
iupalar  and  eoU«qnial  nigniacance  wblcb  the 
average  juryman  may  &Irly  be  supposed  to 
gTA^p.  It0  use  in  an  instmcUon  is  not  of  It- 
self error.  State  v.  fimltb  il8T3)  63  2So.  207; 
Berry  t.  Wilson  (187C)  (Vt  llo.  l&i.  Nor  does 
the  word  "satisiled"  constitute  a  fatal  Id  wil- 
ls li  in  tbe  Instruction  ae  it  stands. 

4.  It  Is  ne^t  ciatmed  that  the  alleged  fraud 
00  which  the  assignee  inqteacbed  the  transf  eva 
to  Outhwaite  was  not  provable,  because  not 
pleaded.  Hie  loten^ea  for  the  property  was  a 
simple  daim  of  owaersblp.  It  was  met  by  a 
Keneral  denial.  The  teatimooy  of  good  faith 
on  tlie  part  of  t^  Interpleader  (and  that  tend- 
ing to  question  it)  came  In  without  any  objec- 
tion of  inadmissibility  under  the  pleadings.  It 
l8  too  l8te  to  raise  saeh  an  objection  at  this 
stage  of  the  oontroTersy.  If  the  testimony 
was  not  admissible,  under  the  Issoes,  that 
point  sbould  hare  been  stated  In  the  drcntt 
court,  where  an  amendment  might  hare  talten 
away  the  forae  of  the  objection.  It  will  not 
do  to  allow  the  testUnony  to  eome  in  as  If 
relevant  at  tbe  trial,  and  then  on  appeal  chal- 
lenge 4 1  M  outside  of  the  "paper  ease."  Sncfa 
en  obElectitn  luaat  be  aared  by  some  sort  of 
an  exception,  and,  unless  that  Is  done.  It  is 
UDavolIlug  in  the  supreme  court  Ber.  fit. 
188».  8  2a02;  Hill  T.  Drug  Oo.  (Mo.  Sa^;  1SB7) 
41  S.  W.  90D. 

6.  Fault  Is  ftnmd  with  the  fifth  histrncthm, 
in  calling  for  a  finding  that  Bd wards  pertld- 
pnted  in  the  purpose  or  intent  of  Onthwafte  to 
hinder,  delay,  or  defraud  his  creditors.  There 
was  tcatlmony  from  wlilch  the  jury  m^ht  have 
Inferred  that  there  was  such  a  partldpatton, 
and  the  nile  of  law  stated  in  the  Instruction 
OD  that  point  bas  been  approved  by  prior  de- 
cIsioDS.  Albenger  t.  White  (1893)  117  Mo. 
S47,  23  8.  W.  82;  Grocer' Co.  t.  Balleiigsr 
(ISUT)  137  Mo.  360,  38  9.  W.  911. 

tL  The  fonrth  refused  retiuest  for  an  tnstznc- 
tlon  for  the  Interpleader  Is  as  follows:  "Tbe 
court  instructs  the  Jury  that  If  you  find  and 
believe  from  the  evidence  that  C.  F.  Outh- 
waite executed  and  delivered  to  tbe  inter- 
pleader the  bill  of  sate  read  in  evidence,  and 
that  the  said  interi^eader  went  into  possession 
of  tbe  aUxik.  of  goods,  wares,  and  merchandise 
muler  and  by  authority  of  such  bill  of  sale,  and 
was  so  In  poasesslon  at  the  time  the  sheriff  of 
St  Oair  eomtT  levied  upon  said  goods  and 
merchandise,  were  sold  to  him  for  and  In 
consideration  of  a  valid  and  subsisting  prevl- 
oos  Indebtednesa,  then  yonr  finding  should  be 
for  tbe  int«i>leadar,  Robert  Edwards."  It  Is 
daimed  tbat  the  court  erred  in  refoalng  that 
reqaest  U  Is  enough  to  say  that  It  leaves 
out  of  view  the  good  faith  of  the  transaction, 
aod  hence  was  rightly  refuted. 

7.  Mr.  OathwBlte  testified  (hi  reply  to  a  di- 
rect quMtlon)  that  he  dM  not  give  the  chattel 
mortgage  ttv  tbe  purpose  of  hindering  or  de- 
laying bis  BPSdttOBS.   App^nt  argnes  that, 


as  tbe  asKignee's  oonusel  drew  oat  that  testi- 
mony, it  must  be  taken  as  proof  of  tbe  fact 
elicited;  hence  that  the  Jury  were  not  war- 
ranted Id  finding  a  fraudulent  intent  fioiD 
facts  and  circumstances  merely.  The  answer 
to  tbat  contention  Is  that  the  assignee  was  not 
concluded  by  the  answer  of  the  witness  as  to 
his  Intent  Intent  Is  a  fact  that  ordinaTlIy  may 
be  testified  to  by  the  person  whose  intent  is 
tn  question.  But  that  was  not  the  only  testi- 
mony in  the  case  on  that  point,  and  all  the 
evidence  given  on  that  subject  was  entlttefi  to 
be  weighed  and  oonstdered  by  the  Jury. 

8.  The  finding  in  fevor  of  the  Interpleader 
for  the  two  mules  was  based  on  a  dtlXerent 
chattel  mortgage  from  that  covering  the  drag 
stock.  It  appeared  that  the  mortgage  on  tbe 
mideB  was  bou^  by  the  Interpleader  from  a 
third  party,  after  tbe  levy  of  the  attachment 
writ  In  this  case.  Because  of  that  tact,  we 
presume  the  trial  court  adjudged  all  tbe  costs 
against  tbe  interpleader,  as  it  bad  authority 
to  do.  Rev.  St  1S89,  fi  2922.  We  see  no  aboie 
of  discretion,  or  erven  exnr,  In  that  part  of 
tbe  Jadgment 

9.  The  foregoing  eomments  dispose  of  all  -the 
assignments  of  error  that  Jnatlfy  ai^  remartc. 
The  jndgSMnt.ls  afflimed. 

MACFARIiANS,  B0BIN80N,  and  BEACB,. 
JJ.,  concur. 


STATE  V.  BOSS, 
(Supreme  Court  of  Missouri,  Division  3To.  2: 
Feb.  1,  1898.) 

Hjlnblauohtbr— Rbhistancb  op  Arrbbt— Riobts.. 
or  Orricmi— IvsTHucTioxs— CoNnucr  or 
Thiat,— JnRT— New  Triau 

1.  The  refusal  to  grnnt  a  new  trial  for  wnnt- 
of  evidence  to  suiqmit  the  verdict  will  not  be  dis- 
turbed as  an  abuse  of  discretion,  when  there  is- 
subatnnttnl  evidejce  to  support  the  verdict. 

2.  Under  Rev.  8t  1»89.  §  3477,  manalnnphter 
in  the  fourth  degree  includes  every  nnjustiflnble 
homicide  which  was  manslangbter  at  common 
law,  and  which  is  not  declared  to  be  manslaugh- 
ter in  some  other  dejrree.  Held,  that  where  a. 
police  officer  shot  deceased  while  ronlating  at^ 
rest  and  used  more  force  than  was  reasonably 
necessary  to  accomplish  the  arrest,  or  if,  imme- 
diBtely  after  deceased  censed  to  resist,  the  offi- 
cer, in  tbe  heat  of  passion,  engendered  by  de- 
ceased's strikiug  him.  shot  him  intentionally,  but 
without  malice,  he  is  snUty  of  manslaughter  ia 
the  fonrth  dcsroe. 

3.  Giving  nii  instruction,  on  the  trial  of  an 
officer  for  killing  one  who  resisted  arrest,  as  to- 
the  right  of  an  officer  to  call  for  lielp  in  making 
an  arrest,  where  there  is  no  evidence  applicable' 
thereto,  ia  not  prejudicial  error. 

4.  An  instruction.  In  the  trial  of  nn  officer  for 
killing  one  who  resisted  arrest  that  an  arreiiting* 
officer  cannot  nee  more  force  than  Is  "absolute- 
ly neccasarf,"  is  misleading,  since  the  amount 
of  force  to  be  used  Is  what  reasonably  appears 
necessary  to  him. 

6.  Holding  a  jury  in  a  morder  cose  for  fnnr 
days  to  obtain  a  verdict  is  not  an  abuse  of  dis- 
cretion, where  no  coercion  is  used. 

6. ' Failure  to  define  "heat  of  paBsion,"  as  nsed 
in  an  instmction,  which  showed  under  what  eir- 
cnmatances  such  paasion  was  aroused,  is  not  er- 
ror. 

7.  Where  a  definition  of  a  tena  used  in  an  In- 
atroction  is  deemed  ooeoaiaiy,  the  attention  of- 
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the  trial  court  mast  be  called  to  that  fact  before 
the  ease  Is  Hubmitted  to  the  jurr. 

Appeal  from  drcnit  court,  Howard  county; 
John  A.  Hockaday,  Judge. 

Dora  Rose  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.  Reversed. 

O.  S.  Barton  and  W.  M.  Williams,  Cor  appel- 
lant. Edward  C.  Crow,  Atty.  iivn..  and  S.im 
B.  Jeffries,  AssL  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  Defendant  was  indicted  at 
.he  November  term,  18D6,  of  the  Howard  cir- 
cuit court  for  mnrder  in  the  first  degree,  for 
having  shot  to  death  with  a  pistol  one  Oharles 
Wells,  at  said  cotmty,  on  the  evening  of  the 
Sd  day  of  November  of  that  yeftr.  At  the 
April  term,  18S7,  of  said  court,  defendant  was 
put  upon  his  trial,  and  found  guUty  of  murder 
in  the  second  degree,  and  hla  punishment  fixed 
at  10  years*  Imprisonment  In  the  penitentiary. 
li*rom  the  Judgment  and  sentence  he  prosecutes 
this  appeal. 

The  homicide  occurred  on  the  evening  of  the 
3d  day  of  November,  1886,  after  the  general 
election  which  was  hdd  upon  that  day,  at  which 
time  defendant  was  on  duty  as  deputy  consta- 
ble of  the  dty  of  Glasgow,  where  the  killing 
took  place.  A  large  crowd  ba.d  collected  on 
the  streets,  as  la  usual  upon  such  occasions,  and 
amoiv  those  present  was  tbt  deceased.  He 
WBS  very  boisterous,  and  Just  l)efore  the  shoot- 
ing threw  a  rock,  and  struck  a  negro,  and  de- 
fendant saw  him  picking  up  other  rocks,  with 
the  BE^rent  purpose  of  tbrowln^  tliem  at  some 
other  person  In  the  crowd.  Defendant  then 
tindertocb  to  arrest  him,  and  the  deceased  re- 
sisted, whereupon  defendant  grabbed  him,  and 
struck  him  over  the  head  with  hia  pistol.  Tlie 
deceased  pulled  away  from  the  defendant, 
when  one  of  the  decensed's  friends  caught  and 
held  defendant  while  deceased  struck  him  In 
the  face  with  his  iiand  or  fiat.  In  the  mean- 
time defendant  drc^)ped  his  pistol,  and,  upon 
calling  for  It,  some  one  handed  him  a  pistol. 
By  this  time  deceased  had  started  off,  and  had 
gone  a  few  steps,  when  the  defendant  called 
out  to  dear  the  way,  and,  as  the  crowd  gave 
way,  he  flred  three  shots  at  the  deceased,  one 
of  whldi  struck  him,  from  the  effects  of  which 
be  died  wlthon  80  minutes  thereafter.  The 
comrt  instructed  the  Jtiry  upon  murder  in  the 
first  and  second  degrees,  manslaughter  in  the 
fourth  degree,  and  Justifiable  homicide.  The 
fifth,  eleventh,  twelfth,  and  thirteenth  Instruc- 
tions given  upon  the  part  of  the  state  are  crit- 
icised by  defendant.  They  are  as  follows: 
"(5)  If  you  shall  believe  from  the  evidence  that 
the  defendant  shot  and  l£lUed  Wells  while  the 
defendant  was  In  a  violent  passion,  suddenly 
aroused  by  reason  of  Wells  having  shoved  him, 
or  struck  him  with  his  fist  or  hand,  or  with  a 
rock,  or  while  resisting  arrest.  In  which  be  used 
more  force  than  was  necessary  to  accomplish 
the  same,  you  cannot  find  him  guUty  of  mur- 
der In  dther  d^^ree,  for  in  that  case  the  law 
presumes  that  such  shooting  and  killing  was 
not  done  of  defendant's  maUce^  but  by  reason 


of  such  passion.  On  the  other  hand,  although 
you  may  believe  that  defendant  shot  and  killed 
Wells  while  la  a  violent  passion,  suddenly 
aroused  by  a  shove  or  a  blow  from  Wells,  yet, 
if  you  shall  further  believe  from  tiie  evidencG 
that  such  shooting  and  killing  was  not  neces- 
sary In  order  for  the  defendant  to  arrest  Wdls, 
as  hereinafter  exirialned,  you  will  find  him 
guilty  of  manslanghter  hi  the  fourth  degree.*' 
"(11)  The  court  Instmcts  the  Jury  that  an  offi- 
cer In  making  an  arrest  has  the  right  to  call  to 
his  aid  and  assistance  any,  and,  if  necessary, 
all,  persons  within  the  hearing  of  hia  voice  to 
assist  him  in  accomplishing  an  arrest.  (12) 
The  court  Instructs  the  Jury  that  under  the 
laws  of  this  state  a  police  officer  or  constable, 
in  attempting  the  arrest  of  a  person  for  a 
breach  of  the  peace,  or  an  attempted  breadi 
of  the  peace,  has  no  right  to  use  any  more 
force  in  making  or  attempting  to  make  the 
arrest  than  is  atisolutely  necessary  under  all 
the  circumstances  of  the  case;  and  in  ihls 
cnse,  although  yon  may  find  and  believe  from 
the  evidence  that  the  defendant  waa  a  poiUx 
officer,  and  had  a  right  to  arrest  persons  for  the 
commission  of  breaches  of  the  peace,  and  that 
at  the  time  of  the  killing  he  was  attempting  to 
arrest  the  deceased  for  a  breach  of  the  peace, 
yet.  If  you  further  find  from  tbe  evidence  that 
in  attempting  said  arrest  the  defendant  used 
more  force  than  was  necessary,  under  all  tbe 
drcumstances.  to  accomplish  the  same,  then 
you  cannot  acquit  tbe  defendant.  (13)  The 
court  declares  the  law  to  be  that,  although  yon 
may  find  and  believe  from  Qie  evidence  that 
the  defendant  In  this  case,  acting  as  a  police 
officer,  was,  at  the  dme  of  the  killing  of  the 
deceased,  attempting  to  arrest  deceased  toe  a 
breach  of  the  peace,  and  although  yon  may  fur- 
ther find  that  Just  prior  to  the  shooting  the 
deceased  had  resisted  arrest  by  said  defend- 
ant, and  had  used  force  in  said  resistance,  yet, 
if  you  furthM  find  and  t>elleve  from  the  evi- 
dence that  at  the  time  of  the  firing  of  the  fatal 
shot  by  tbe  defendant  (If  you  find  that  he  did 
fire  the  fatal  shot)  the  dece^ed  had  ceased  to 
resist  arrest  by  the  defendant,  and  was  at  the 
time  of  the  killing  maldi^  no  resistance,  and 
that  the  defendant,  as  sndt  police  officer.  In 
flrhig  the  fatal  shot  (if  he  so  fired  tha  same), 
used  no  more  force  than  waa  necessary  under 
all  tbe  circumstances,  tbea  you  should  acquit 
the  defendant." 

It  Is  insisted  that  the  verdict  of  the  jury  was 
against  the  evidence  and  the  law  as  declared 
by  the  court,  and  that  the  Judgment  should, 
for  that  reason  alone,  lie  reversed.  The  grant- 
ing of  a  new  trial  upon  the  ground  of  the  want 
of  evidence  to  support  the  verdict  of  the  Jury 
rests  lai^ly  In  the  discretion  of  the  trial 
court;  and  where  the  verdict  lias  received  tbe 
approval  of  that  court,  as  In  the  case  at  bar. 
and  there  is  substantial  evidence  to  support  It 
this  court  will  not  Interfere.  There  was  evi- 
dence tending  to  show  that  when  defendant 
fired  the  fatal  shot  deceased  was  only  a  few 
feet  from  him,  walking  slowly  away.  Uptm 
the  other  hand,  thwe  was  some  evldmce  tend- 
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ing  to  Aaw  Out  deceased  was  shot  yAOb  nsM- 
Ing  anest.  Tbe  evidence  njfosi  this  politt  was, 
tliertfore,  confllctiiMS,  and  tbe  verdict  was  not 
without  snffldent  evidence  to  anpport  It,  and 
wlU  not,  nndra-  the  drcnmBtanees,  be  diatnrhed. 
State  T.  Cook,  58  Ma  546;  State  v.  Mustek, 
71  Mo.  401;  State  v.  Mlntcn.  U6  Mo.  006,  22 
&  W.  8oa 

The  fifth  inatractlon  dearly  defines  man- 
atengfater  of  the  fonrtb  degree,  and  was  well 
warranted  by  the  evidence.  There  can  be  no 
doubt,  from  the  tesdroony,  but  that  tbe  kill- 
ing was  Intentional.  There  was,  however,  no 
evldenos  showliig  that  It  was  dellbmte,  whidi 
is  necessary  In  order  to  constltiite  mmrder  In 
the  first  degree;  hence  no  InBtmctlon  should 
have  been  given  for  that  grade  of  offeoee. 
But  frcHn  the  evidence  defendant  was  guUty 
of  murder  In  the  second  degree,  at  of  man- 
Blanghter  In  the  fourth  d^ree,  or  the  homicide 
was  jostiflable.  "Under  our  statute  (Wag.  St 
i  181  PL  447;  Bev.  St.  1888,  |  S477),  msnslaugh- 
ter  in  the  fourth  degree  includes  every  btnnl- 
dde  not  justlOaUe  or  otcnaaUe,  whldi  was 
manalaugbter  at  oonnnon  law,  and  whldi  is 
not  declared  to  be  manilaught«  In  the  first, 
second,  or  third  degree."  State  v.  Bdwards, 
70  Ha  480.  Mr.  Wharton,  In  qieaklng  of 
manslaughter,  says:  "Mandangbter  is  defined 
to  be  the  unlawful  and  felonloos  killing  of 
another,  without  malice  aforethought.  Tolun- 
tary  maDsIaogfater  is  an  iiitentlODS.1  kll11**g  in 
hot  blood,  and  differs  from  murder  in  this: 
that,  though  the  act  which  occasions  the  death 
be  unlawful,  or  likely  to  be  attended  with 
bodily  mlBchlef,  yet  the  malice  aforethought, 
wbldi  iB  the  essence  (tf  murdra.  Is  presmoed  to 
be  wanting;  and,  the  act  being  in^nted  to 
tlie  infirmity  of  human  nature,  the  punishment 
la  proportionately  lenient"  1  Whart  Cr.  Law 
Wh  Ed)  I  301;  1  Hale,  P.  a  44B;  1  Hawk. 
P.  a  c.  ao,  H  2, 8;  1  Bast,  P.  a  282;  Bz  parte 
Tayloe,  5  Cow.  SI;  Com.  v.  Drum,  68  Pa.  St. 
0;  Bemuylvaida  t.  Lewli^  Add.  270;  Erwln  v. 
State,  29  Ohto  St  186;  Stout  v.  State,  90  Ind. 
1;  Com.  T.  Mttebell,  1  Ta.  Cas.  116;  State  v. 
Smith,  10  BIdL  law,  841;  Stokes  v.  State,  18 
Oa.  17;  Peny  t.  State,  4S  Ala.  21;  Murphy  v. 
State,  81  Ind.  911;  WUIlams  v.  State,  Ifi  Tex. 
App^  017;  State  v.  Umfrled,  76  Ma  404.  This 
definltlMi  is  said  to  be  "nnsatlsfgctory," 
Mr.  Bldiop,  in  his  wwk  on  New  Criminal  Law, 
"both  because  the  words  ♦malice'  and  'malice 
aforetboogfat'  conv^  in  themselves  no  dear 
Idea  of  the  thing  which  hk  law  is  signified  by 
them,  and  particularly  because  It  does  not  ade> 
qnately  draw  the  line  between  the  Indictable 
and  nnlndictable  forms  of  homldde."  2  Btsh. 
Xew  Cr.  Law,  |  786.  But  the  facto  and  dr- 
cnmstoncea  attending  homlddes  are  so  diversi- 
fied that  It  la  ImpoBslUe  to  lay  down  any  absft- 
lato  rule  as  to  mandaught«,  and  the  raie 
announced  liy  Mr.  Wharton  seems  to  be  gener^ 
ally  aco^ited  as  correct.  If  defendant,  wltb- 
oat  malice,  intentionally  shot  and  killed  de- 
ceased while  resisting  arrest  and  in  so  doing 
used  no  more  force  or  violence  than  was  rea- 
eonaUy  necessaiy  to  accwnplish  his  arrest,  the 


bomldde  was  JusUfiaUe  (Bish.  Or.  Iaw,  H 
647,  6C0);  but  If  he  used  more  force  than  was 
reasonably  necessary  tm  that  purpose,  and 
shot  deceased  ^vbOa  resisting  arrest,  be  mis 
guilty  of  manslaughter  in  tbe  fourth  degree 
(eectim  8477,  si^ra).  Or  If,  inmiedlately  utter 
deceased  osised  to  resist  arrest,  defendant, 
in  the  hmt  of  passion,  ei^ndered  by  de- 
ceased striking  talm  in  the  face  with  his  band 
or  fist,  shot  and  killed  Um  IntentlonaUy,  but 
without  malice,  he  waa  guilty  of  manslaughter 
hi  the  fonrtb  degree.  Stote  v.  Starr.  88  Mo. 
270;  State  v.  Holme,  fi4  Ma  166;  1  Bast,  P.  C. 
283-235;  2  Blah.  Cr.  Law,  H  676,  696,  708: 
Whart  Horn.  |  6;  Stote  v.  Bdwards,  70  Mo. 
480;  Stoto  V.  Dlerberger,  06  Uo.  666,  10  S. 
W.  168.  Tbeee  auesttons  were  very  fftlrly  pre- 
sented to  the  Jury  by  the  state's  fifth  Instruc- 
tion, and  the  third  and  fonrth  given  on  the 
part  of  dellBudant 

The  elevoith  instmctloa,  complained  of,  had 
no  evidence  opeo  irtilch  to  predicate  ft,  and. 
moreoiw,  presented  a  moe  abstract  ^oposi- 
tton  <a  law;  bnt  It  fanposed  no  additional  bur- 
den i^n  the  defendant  Invaded  none  of  his 
rights,  dQirired  him  of  no  prlvlle^  to  ixdilch 
he  was  entitled  under  the  law,  and  therefore 
could  not  postlUy  have  been  prejudicial  to  him, 
and  the  judgment  should  not  be  reversed  upon 
that  ground. 

'  Tba  stote*8  twelfth  Instruction  Is  criticised 
iQMxn  ttie  ground  that  It  imposed  vj/aa  defend- 
ant the  duty  of  determining  with  abaolnte  cer- 
tfttuty  what  force  was  necessary  to  be  used  In 
making  the  arrest,  while  the  law  Justified  him 
In  using  such  force  as  appeared  to  him  from 
the  surrounding  drcnmstances  to  be  reason- 
ably necessary  tm  that  purpose.  The  law  does 
not  require  an  officer,  In  making  an  arrest 
for  a  misdemeanor  or  criminal  offense  commit- 
ted in  his  presence,  when  reslstanc©  Is  offered, 
to  determine  with  absolute  precision  what 
force  Is  necessary  for  that  purpose,  for  that 
would  be  an  Impossibility;  but  It  does  re- 
quire that  he  shall  not  use  any  more  force 
than  may  seem  to  hhn  to  be  reasonably  neces- 
sary tor  the  purpose.  It  did  not  require  de- 
fendant under  the  drcumstancea,  "to  nicely 
gauge  the  proper  quantum  of  force  necessary" 
to  arrest  defendant  In  the  event  cl  hla  resist- 
ance. State  V.  Pahner,  88  Mo.  568.  While  to 
that  case  the  defense  toten>osed  was  that  of 
self-defense,  there  Is  no  difference  In  prlndide 
between  that  case  and  the  one  In  hand,  under 
tbe  facts  disclosed  by  the  record.  As  was 
said  In  Williams  v.  Stote,  16  Tex.  App.  617, 
"defendant  was  entitled  to  have  the  Jury  apply 
the  law  to  the  facts,  not  as  they  appeared  to 
tbe  Jury,  but  as  they  reasonably  appeared  to 
him"  at  tbe  time  of  the  homicide,  and  was  not 
required  to  determine  what  force  waa  neces- 
sary to  make  the  arrest  when  deceased  resist- 
ed, and  then  to  use  no  more  force  than  waa  ab- 
solutely necessary  for  that  purpose.  The  to- 
struction  In  this  rc^rd  waa  misleading,  and 
IHVSumably  prejudicial  to  defendant 

The  thirteenth  Instruction  given  In  behalf  of 
the  state  Is  also  challenged  1^  defendant,  but. 
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whKe  it  presMtttQ  a  Olircrent  phase  of  tlK 
c£«e— to  nit,  that  of  ttie  commissfon  of  the 
homicide  after  deceaaed  ceased  to  resist  ar- 
rest—from those  cohered  by  the  Instmctloiis 
heretorore  passed  upw,  It  ki  In  aoooidanoe 
with  what  has  berelntefom  bam  said*  and  tibe 
objection  Is  nDtsiiable. 

The  objection  that  the  twelfth  and  thhieenth 
iDstractioas  did  aot  t^  the  Jury  of  what  of- 
fense the  defendant  coold  be  acquitted  or  con- 
victed Is  without  merit,  as  ttaoae  matten  were 
safSclently  Q>eclfled  In  the  tnatmetlons. 

Comi^lnt  la  also  made  that  the  court  kept 
the  jury  In  conflnonent.  nnder  the  charge  of  an 
officer,  an  unreasonable  length  of  time,  to  wit, 
from  Thursday,  April  8th,  until  Monday,  April 
13th,  when  the  Tablet  was  retaraed,  and  tor 
that  reanon  the  vetdfct  vaa  not  the  result  of 
their  deliberate  Judgment  llwre  Is  no  pre- 
tense that  there  was  any  effiort  upon  tiie  port 
of  the  court  to  veeree  tbe  Jury  Urto  making  a 
rerdlct,  or  that  there  was  any  trnfalmeas  iqion 
the  part  of  the  ooort  other  tiian  what  may  be 
inferred,  If  any,  'tarn  tbe  But  of  retahifaig 
the  jury  while  upon  Its  delltieratlona  for  four 
days.  Such  raattevs  pertain  alti^th^  to  tbe 
order  of  boslneos  of  the  trial  court,  which 
muRt,  of  necessity,  tmve  rery  hnge  descretlon- 
ary  powers  with  respect  thereto;  -and  In  the 
absence  of  manifest  abuse  of  sudi  discretion, 
this  court  win  not  Interfere,  and  no  ancb  abu^ 
Is  apparent  in  this  oaae. 

A  Qnal  eontentlan  ta  that  the  court  l^ed  to 
define  "heat  of  passion,"  as  nsed  In  tbe  insGroc- 
tlons.  but  this  seons  to  be  a  inlsapprdieaaten 
of  tbe  only  Instmctlon  In  which  thoM  words 
are  uoed,  to  wit,  the  flftb,  «bm4n  It  la  said, 
"While  the  defendant  wn  hi  vident  passion, 
suddenly  aroused  by  reaaon  of  baTlng 
shoved  him,  or  stniek  him  wltti  hla  list  or 
hand,"  or  ttiat  defendant  shot  and  Mled  Wtils 
**whlle  In  a  violent  passim,  auddraly  aroused 
by  a  shove  or  blow  fnnn  WeHs.*'  'No  fiirther 
deflnltlon  was  necessary.  But,  even  If  anch 
deflnttlon  was  necessary,  defendant,  In  order 
to  avAll  talmself  of  Qiat  objection,  ahosld  have 
called  the  attention  of  the  trial  court  to  Ita 
ftillnre  In  this  regard,  before  tbe  ease  was 
submitted  to  tbe  Jnry.  State  v.  OantUn,  118 
Mo.  Ill,  28  S.  W.  1001:  State  v.  Faxton,  120 
Mo.  500.  20  S.  W.  70n:  State  v.  Woods,  137 
Mo.  ft.  .18  S.  W.  722.  For  these  oonslderatloua 
we  reverse  Qie  Judgmait;  and  remand  the 
cause.  ' 

GANTT,  P.  J.,  and  SHBBWOOD,  concur. 


STATE  T.  WHTmSETjL. 
(Supreme  Court  of  ^llimonrt.  Division  No.  2. 
Feb.  1,  181*8.) 

BaFB— AOS  OF    COTflEST— EvmBSeS— 'WlTSBSSBa 

—iMPSAcnM  EXT— Appeal— Rbvi  BW. 
1.  On  K  prosecution  for  rape  of  a  child  un- 
der tlio  nge  of  consent,  evideuce  that  prosecutrix 
had  bad  intercourse  with  another  person  prior 
to  tl)e  nlli'ged  intercourse  vrith  defendant  was 
faiaduiisBlble  as  bearing  against  the  corrohora^ 


asn  «-hiBh-tbe:Urth  of  the  cUldtsnded  to  ^ve  *»• 

the  charge  of  intercourse  with  defendant 

2.  Kuhnga  not  mentioned  in  the  motion  tor 
new  trial  are  waived. 

Appeal  from  criminal  court,  Greene  county; 
a  B.  McAfee,  Judge. 

W.  A.  WhlteseU  was  convicted  of  rape  on  a 
female  child  under  the  age  of  14  years,  and 
he  api>eals.  Affirmed. 

Perry  T.  Allan  and  A.  P.  'QsHow,  tat  mppA- 
lunt  Bdwaxd  C.  Qrarw,  Atty.  Gen.,  and  Ham 
B.  Jeffries,  Assl.  Atty.  G«n.,-tor  the  Btnt& 

BrROBSH,  J.  At  ttie  MarCh  term;  18D7.  of 
tbe  crlmluol  conrt  of  Greene  county,  defoad- 
ant  was  convicted  of  rape  oo  tbe  petnon  of 
Sallle  Down^,  a  female  child  nnder  tbe  age 
of  14  years,  and  his  punishment  fixed  «t  & 
years*  Imprlaonmoit  in  the  pniltentiury.  From 
tbe  Judgment  and  sentence,  be  appeala. 

At  tiie  time  of  the  alleged  ofltense,  9efend- 
■nt  conducted  a  teeA,  coal,  oud  wood  store  In 
Springfield,  ICa  He  was  an  nnmanled  man, 
and  47  years  of  age.  In  June,  1890.  be  em- 
ployed -Sallle  Downey,  wbo  was  then  18  yvars 
of  age,  as  bookkeeper,  and  to  aarttt  trim  In 
and  about  bta  business.  During  tbe  latter 
part  of  "ttiat  month,  or  the  eariy  part  of  Jnly 
folloning,  he  had  sexual  taitercourae  wttta  her 
at  his  store.  This  act  was  repeated  from  two 
to  three  times  a  week  nntU  tlK  8th  of  Octo- 
ber foHovring,  wben  Ae  left  Us  employuMnt. 
Bhe  testified  that  she  bM  never  btfore  bad 
sexual  IntNvourac.  On  the  24th  day  of  Ain4I. 
1807,  «be  was  delivered  of  a  child,  which  siie 
stated  waa  tbe  result  of  her  «(mneetIon  with 
the  defimdant.  Defiendact  doiled  having  sex- 
ual hitei comae  wlHi  Oe  gb4,  and  hitroaueed 
evidence  tendUig  to  -show  that  her  repotatlon 
for  chastity  and  vemctty  sobaeiiBeiit  to  fiw 
time  of  the  alleged  offense  waa  bad.  It  was 
shown  that,  while  defmdant  dmled  tbe  Inter* 
course  and  tbe  paternity  of  the  dtlld.  After  It 
was  bom  he  offered  to  marry  tbe  gM  and  to 
take  care  of  tbe  dilld,  and  tHat  she  i^eeted 
his  offer.  The  chfld  waa  In  tbe  court 'room 
-at  the  time  of  the  triaL  Tbe  statute  nnder 
which  the  conviction  waa  had  reads  as  fbl- 
lofwe:  "Bveiy  person  irbo  diall  be  convicted 
of  rape,  *  *  *  by  eaznally  and  unlawfully 
knowing  any  ftmale  ddld  nnder  tbe  age  of 
fonrteen  years  •  •  *  Aall  snffieT  death,  or 
be  ptmlshed  br  tmprfsonment  bi  the  pcnttpn- 
tlnry  not  lees  than  five  years,  la  tbe  dlsrrptlon 
of  tbe  Jury."  Section  3480;  Bev.  St  1830. 

On  the  cross-cocamhiatlon  of  SalUe  Downey, 
who  testified  as  a  witness  on  flie  part  of  the 
state,  she  was  aAed  hy  defendant  if  i^e  had 
not,  prior  to  the  time  she  went  to  work  for 
defendant,  had  sexual  Interconrse  with  one 
Jacolt  Ott?  To  this  question  the  state  object- 
ed. The  objection  was  sustained,  to  which 
ruling  of  the  court  defendant  duly  excepted, 
and  fl8slj?Ds  tbe  same  for  error.  The  conten- 
tion Is  that  the  evidence  was  admissible  as 
bearing,  so  far  as  it  mlfrtit,  against  tbe  cur- 
rolmmtion.  which  tbe  evidence  of  the  btatfa  of 
the  chlkl  tended  to  give  to  tlw  durge  of  bi- 
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Kreovw  tbe-  deftndant:  vltti  tbe  pcoseco- 
trix.  TtaB  Bifme-  question  was  before  the  sn- 
^eme  cmrt  of  New  York  la  People  t.  Flah- 
erty. 78  Hnn,  48,  29  N.  T.  Supp.  OH;  and 
vlille  It.  was  ruled  tliat  tiie  facta  of  yxegaancy 
jiinj  f^fl^iift^i^  and  tliat  tha  prosecutrix  had 
oonuoltted  the  act  of  sexual  Intercourae  with 
otbcra,  were  nnlnqxHrtaut.  and  wotild  be  no  de- 
f«ise  toe  the  defeadaDt  If  be  also  had  sexual 
Intei'com'se  with  her  while  aha  was  under  the 
age  of  IS  yeaza,  It  waa  alao  held  that  wboi 
It  was  proven  by  the  pEoaecnting  witness  that 
die  had  glren  birth  to  a  cihlld  In  March,  1583, 
whldi  was  tbe  reeult  of  sexual  Interoome  by 
her  with  dcfuidant  In  the  moaOi  of  Juue» 
19^  It  was  pernrisalMe  for  dtf  aidant  to  prove 
that  aha  had  sexoal  intercourae  wtth  otben 
abont  the  aame  tine  that  abe  did  with  hlnit  aa 
beutag*  80  far  aa  It  might,  agalnat  the  charge 
of  SDOh  Intocomrse  which  her  pregnancy  and 
the  Uith  of  ttie  diUd  tended  to  Impute  to  him. 
Bnt  that  case  la  ctoorly  dlstlngnlshaUe  from 
^ne  one  la  hand*  In  that  It  was  proposed  to 
Awfw  In  that  ooae  that  the  prosecntrlx  had 
aexnal  Intereoorse  with  othem  about  the  Ume 
abe  did  with  defendant,  while  hi  this  case  the 
question  propounded  to  the  prosecutrix  was, 
with  reqwct  to  aniact  of  inteiooorse  before 
defendant  ever  had  connectloa  with  her. 
lloreovev.  It  seems  Illogical  to  say  that  cer- 
tain tacts  are  of  no  Importance,  and  at  the 
aame  time  hoid  that  evidence  is  permiaslble  as 
bearli^  so  Car  as.  it  might,  against  the  charge 
of  such  Intercourse  which  tbe  birth  of  the 
child  tended  to  Impute  to  defendimt  Shhrwin 
T.  People.  60  111.  56.  Is  relied  upon  as  sustuln- 
tDg  defendant's  contention;  but  It  does  not  ap- 
penr  from  that  case  whether  or  not  the  female 
raped  was  at  tbe  time  under  the  age  of  con- 
sent, which  at  that  time,  by  tbe  laws  of  that 
state,  was  the  ajse  of  10  years.  Rev.  St.  QL 
1874,  p.  388,  8  237.  In  the  case  of  People  v. 
Duncan  (Mich.)  62  N.  W.  657,  the  female  upon 
whom  the  rape  was  committed  was  under  the 
age  of  consent,  which  was  14  years.  Pub. 
Acta  Mich.  1SS7,  p.  120.  She  testified  that 
she  never  had  Intercourse  before  the  alleged 
offense,  that  It  did  not  hurt  her,  that  no  blood 
flowed,  and  that  she  was  not  sore  the  next 
day.  It  was  held  that  It  was  error  to  refuse 
to  allow  the  defendant  tc  show  that  the  nat- 
oral  result  of  Intercourse  with  One  of  prosecu- 
trix's age  would  be  pain  followed  by  blood  and 
soreness.  But,  even  If  the  law  be  as  an- 
nounced In  that  case.— which  we  are  unable  to 
concede.— no  foundation  was  laid  in  this  case 
for  the  Introduction  of  such  evidence,  nor  was 
SDch  evidence  offered.  The  rule,  as  announced 
la  a  recent  work  on  Criminal  Law,  la  as  fol- 
lowa:  "As  evidence  of  unchastlty  on  the  part 
«C  prosecutrix  goes  to  the  question  of  consent. 
It  la  Immaterial  in  a  prosecution  for  having 
carnal  knowledge  of  a  girl  under  the  age  of 
consent,  for  in  such  a  case  want  of  consent  to 
tbe  act  is.  not  essential."  1  McClaln,  Cr.  Law, 
460.  In  the  case  of  People  v.  Johnson,  106 
Cat  289,  39  Pac.  622,  the  court  said:  "While, 
as  a  general  mle,  both  the  general  reputation 


of  a  prosecutrix  tor  untfltaatlty,  and  particnlar 
acts  of  unchastlty,  may  be  provm  In  a  crim- 
inal action  Invcdvlng  an  Intent  to  commit  rape,, 
yet,  where  the  prosacutirg  witness  Is  under 
the  age  of  consent,  no  evidence  either  of  gen- 
eral reputation  or  specific  acts  of  unchastlty  it 
admissible,  either  as  going  to  the-  question  of 
consent,  or  aa  to  tlu  crMlibUlty  of  her  testi- 
mony in  Its  entirety."  In  the  case  of  People 
V.  Abbott,  97  Mich.  4S*,  50  N.  W.  8G2,  tbe 
court  said:  "Respondent  was  convicted  of  the 
crime  of  rape  iqwn  one  Annie  Punderson,  a 
girl  ten  years  of  age,  in  the  superior  court  of 
Grand  Rapids.  Several  errors  are  assigned: 
'(1)  That  the  court  erred  In  excluding  the  tes- 
timony of  the  girl,  AnnU,  Punderson,  as  to  her 
having  bad  carnal  intercourse  with  other  men 
prior  to  the  time  of  the  alleged  offense.'  The 
statute  i^videa:  'If  any  person  shall  ravish 
and  carnally  know  any  female  of,  the  age  of 
fourteen  years  or  more,  by  force  and  against 
her  will,  or  shall  unlawfully  and  carnally 
know  and  carnally  abuse  any  female  child  un- 
der the  age  of  fourteen  years,  he  shall  be  pun- 
ished by  Imprisonment  In  tbe  state  prison  for 
life  or  for  any  term  of  years;  and  such  carnal 
knowledge  shall  be  deemed  complete  upon 
proof  of  penetration  only.'  3  How.  Ann.  St. 
S  9004^  In  People  t.  Glover,  71  Mlcb.  803,  38 
N.  W.  874,  tbe  case  was  brought  under  flils 
statute,  and  error  wns  alleged  upon  the  re- 
fusal of  the  court  to  allow  the  respondaat.  to 
show  that  the  reputation  of  tbe  girl  for  chas- 
tity was  bad.  It  was  held  that,  the  statute 
having  fixed  the  age  of  consent  at  fourteen 
years,  it  would  be  do  answer  to  the  charge 
that  she  had  a  bad  reputation  for  diastlty. 
The  ruling  of  the  court  in  the  present  case  ex- 
cluded the  inquiry  as  to  whether  had  had 
sexual  intercourse  with  other  men  priw  to 
that  time,  and  was  correct,  for  the  reasons 
given  in  People  v.  Glover,  supra.  The  offense 
is  In  unlawfully  and  carnally  Imowing  a  fe- 
male child  under  the  age  of  fourteen  years, 
and  it  is  no  less  an  offense,  within  the  terms 
of  the  statute^  If  the  child  has  bad  Interconrst 
with  other  men  prior  to  that  time.  The  court 
was  not  in  error  In  excluding  tbe  evidence. 
If  tbe  girl  bad  boen  of  tbe  age  of  consent,  It 
might  be  competent  to  admit  evidence  of  ber 
general  reputation  for  chastity,  aa  bearing  up- 
on tbe  probabUIty  of  her  atory,  but  ^eclflc 
acts  of  unchastlty  could  not  be  inquired  Into. 
People  V.  McLean,  71  Mich.  300,  38  N.  W,  017. 
But  here  the  law  conclusireiy  pi-esnnies  that 
the  girl  could  net  give  her  consent,  and  every 
act  of'  Intercourse  with  her  would  be  a  crime 
(nimmitted  against  ber.  and  such  acts  coiild 
not.  therefore,  affect  her.  credibility.  Her  re^ 
utaMon  for  truth  and  veracity  could  be  in- 
quired into,  the  same  as  of  an  adult,  but  she 
could  not  be  impeached  by  her  acts  of  Inter- 
course." Our  conclusion  la  that  no  enor  waa 
committed  In  the  ruling  of  tbe  court  In  thla  re- 
gard. 

Complaint  Is  made  that  defendant  was  not 
permitted  to  show  that  the  motive  of  the  prose- 
cutrix In  this  prosecution  was  to  extort  mour 
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ey  from  ttae  de^dant,  but  It  Is  sufflcient 
to  say  In  regard  to  this  contoitlon  tbat  no 
qiiestlcm  aa  to  the  exclusion  of  erldence  was 
made  In  tbe  motion  for  a  new  trfnl,  and  tbat 
It  cannot  be  niiBed  fbr  tbe  first  time  In  tbla 
court.  Under  such  dtcnnutances,  the  quea* 
tlon  win  be  hdd  to  hare  been  walred. 

Another  contaitloa  Is  that  the  coort  com- 
mitted error  In  gWlnff  the  first  Instmctton  on 
behalf  of  tbe  state,  bat  no  such  queatlm  was 
raised  bi  the  motion  tar  a  new  trlaL  Tbe  only 
point  raised  in  tbe  motion  toe  a  new  trial, 
with  respect  to  the  instructions,  was  as  to  the 
third,  fourth,  fifth,  sixth,  and  tenth  given  t<a 
the  state.  As  fbe  attention  of  tbe  court  was 
not  called  to  the  error  comidalned  of  in  the 
motion  for  a  new  trial,  defendant  will  be  om- 
sldered  as  having  waived  tbe  same.  Defend- 
ant seema  to  have  bad'  a  fair  and  Inqiartlal 
trial,  and  the  verdict  was  warranted  by  the 
evidence.  The  result  la  that  tbe  judgment 
must  be  affirmed,  and  it  Is  so  ordered. 

GANTT,  P.  J.,  and  SHERWOOD,  eon- 
cur. 


McDonald  et  al.  v.  hoover  et  aL  DOUG- 
LASS et  al.  V.  SAME.  BROWN-DES- 
MOYER8  SHOE  CO.  v.  SAME. 
(Supreme  Court  of  MlMouri,  Divi^n  No.  2. 
Feb.  1,  1898.) 

FBAODUl.Birr  CoNVBTANCRS— BeCBBT  TROaT— AP- 
PEAL—A  DSTR  A  CT. 

1.  A  creditor  of  a  firm  induced  it  to  return 
to  Iiim  ffoods  boticht  of  him,  and  nay  the  balance 
due  in  cash.  He  then  assumed  certain  debts 
due  other  creditors,  by  givinif  his  notes  therefor; 
■nd  the  firm  gave  oim  a  note  for  the  same 
amount,  and  a  chattel  mortsage.  with  posaession 
and  an  unlimited  time  to  sell  tbe  goods  at  pri- 
vate sale.  The  vn'oe  of  the  projierty  exceeded 
the  firm's  debts.  There  was  a  seorrt  ngreement 
that  the  creditor  could  pay  unsecured  cr^itors, 
who  might  lie  Inclined  to  sue,  out  of  the  funds 
arhdns  from  the  sale.  Held,  tbat- tbe  mortraj^ 
was  voW  as  to  creditors,  under  2  Rev.  St.  ISitt), 
f  6170,  providing  tbat  every  conveyance  "made 
or  Gontrired  with  the  intent  to  hinder,  delay  or 
defraud  creditors,"  shall  be  void. 

2,  Under  I  Rev.  St.  1889,  §  2263.  which  hi 
terms  permits  an  appellant  to  make  his  own  ab- 
stract, the  recitals  therein  of  facts  shown  by  the 
record  need  not  be  authenticated  by  tbe  clerk. 

Appeal  from  circuit  court,  Vernon  coooty; 
D.  P.  Stratton,  Judge. 

Three  actions,  consolidated  and  tried  to* 
gether,— one  by  R.  L.  McDonaid  &  Co.  against 
Hoover  Bros.,  one  by  R.  Douglass  &  Oo. 
against  the  same  defendants,  and  one  by  the 
Browo-Destioyers  Shoe  (^impany  against  the 
same  defendants.  W.  W.  Dlilard  Interplead- 
ed in  each  action.  From  a  Judgment  in  favor 
of  tbe  Interpleader,  plaintiffs  in  eaA  case  ap- 
peal. Reversed. 

M.  T.  January.  Seneca  N.  Taylor,  and 
Charles  Erd.  for  appellants.  G.  8.  Hoss,  for 
respondent 

OANTT,  P.  J.  This  appeal  was  taken  from 
a  judgment  bi  favor  of  the  interpleader,  Dli- 


lard, bt  each  of  fbe  fonfolng  cases.  In  tbe 
V«non  circuit  court,  at  tte  AihtB  tsnn,  1806. 
Said  causes  had  been  consolidated,  aad  wen- 
tried  together.  Aftnr  a  cartful  reading  of 
the  complete  record,  we  are  satisfied  we  can- 
not condense  the  facts  Into  a  more  bitdllglUt' 
and  accurate  stAtnn«it  than  tbat  fnmlsbed 
us  by  Mr,  January,  the  counsel  for  an>eUani». 
and  hence  we  substantially  adopt  it  Primr  to 
September  8,  VSOO,  J.  W.  and  R.  B.  Hoover, 
brothers,  were  «igaged  In  tbe  mercantile  busi- 
ness at  Richards,  bi  Vernon  county,  nader  tbe 
firm  name  of  "Hoover  Rros."  At  tbe  same 
time  these  two  brotbois.  with  H.  a  Moore, 
were  conducting  a  general  store  at  Rlnebart. 
In  Qie  same  county,  under  the  firm  name  of 
"Hoover  Brothers  &  Oo."  Both  firma  being 
pressed  by  Uielr  creditors,  and  unable  to  meot 
their  debts  maturing,  executed  to  W.  W.  Dli- 
lard, of  Ft  Scott,  tbe  Interpleader  In  this 
case,  a  t^ttel  mortgage,  covering  the  fiAow- 
Ing  property:  "Tbe  general  stock  of  mCTChan- 
disc  in  and  about  tbe  building  known  as 
'Hoover  Broa.  Store'  at  Richard^  In  Vernon 
county,  Missouri,  eonslating  of  groceries, 
queenswure,  crockeryware,  dry  goods,  and  no- 
tions, together  with  the  fixtnrra  and  furniture, 
includlug  also  every  piece  of  personal  prop- 
erty ia  and  about  and  connected  with  tbe  saii) 
»tore,  including  lUl  accounts,  bUla,  and  notes 
due  from  tbe  customers;  also,  the  goienl 
stock  of  merchandise  In  the  building  known 
as  'Hoover  Bros,  and  Moore's  Store,*  at  Rlne- 
bart Vernon  county,  Missouri,  consisting  of 
groceries,  qneensware,  hardware,  dry  goods, 
hats  and  caps,  harness  and  notions,  Induding 
the  fixtures  and  furniture,  etc.,  of  said  store, 
inchidlog  also  all  accounts,  bills,  and  notes 
due  from  customers;  and  this  description  is 
Intended  to  cover  everything  of  personal  prop- 
erty in  and  about  and  connected  with  said 
store,  also  building  and  additions  Hiereto  In 
which  said  property  Is  kept;  also,  fifty  acres 
of  growing  com  now  standing  on  tbe  farm  of 
Mrs.  P.  E.  Hoover,  six  miles  norih  of  Rich- 
ards,"—by  which  said  chattel  mortgage  It  wan 
prorldoil  that  Dlllard  should  take  Immediate 
possession  of  said  property,  and  proceed  to 
sell  the  same  In  the  most  economical  and 
practical  way,  until  he  had  realized  okough  to 
pay  the  note  secured  by  said  chattel  mort- 
gage, and  any  property  remaining  after  said 
note  was  paid  should  be  returned  to  grantora. 
Tbe  note  secured  by  this  chattel  mortgage 
was  for  ^.^.62,  and  was  dated  Septem- 
ber 8, 1800.  due  six  months  from  date,  bearing 
8  per  cent.  Interest  from  dnte.  At  (he  same 
time  a  trust  deed  was  executed  to  Dlilard  by 
defendants,  conveying  certain  real  estate  and 
stock  to  secure  the  payment  of  the  same  note. 
These  two  mortgages  cover  all  of  the  prop- 
erty, of  every  kind  and  character,  owned  by 
ctefendants.  Dllhird  Immediately  took  pos- 
session of  the  two  stocks  of  goods  at  Rich- 
ards and  RInehart,  retaining  the  old  clerks,  put- 
ting one  la  charge  at  each  place,  and  proceeded 
to  retail  the  goods  just  as  Hoover  Bros,  and 
Moore  had  been  doing,  and  disposed  of  goods, 
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for  wtaicli  he  received  the  mouey,  but  could 
not  state  the  amount  OlBard  came  to  Ne- 
vmda,  tbe  county  seat  of  Vemon  comity,  on 
the  momhig  of  September  9th,  to  record  hts 
chattel  mortgage,  and  on  that  morning  wrote 
the  following  letter  to  J.  W.  Hoover:  "Ne- 
vada, Mo.,  Sept  9.  Dear  Will:  TeU  Mr. 
Jackson,  If  the  ahnlff  ^nld  attonpt  to  serve 
the  attadmient,  to  give  bJm  a  written  [ootest 
Use  Oils  form:  1  hereby  protest  against  yonr 
fntermptlon  of  the  legal  rights  of  W.  W.  DU- 
lard.  assignee.  John  Jackson,  .A^ent  for  W. 
W.  DlUard,  Assignee.' "  Oret  on  the  revme 
side  of  the  sheet  Is  the  foUowIng  letter:  "WU1, 
be  sure  to  have  the  deed  from  yonr  mother  to 
yon  boys  of  the  Hoover  lot  (one  acre)  recorded 
before  Robert  sends  the  mortgage  to  be  re- 
corded. If  yon  find  the  deed,  go  at  once  or 
send  it  to  Nevada,  to  be  recorded.  No  time 
to  lose  on  It  lours,  tmly,  W.  W.  Dlllard. 
Asrignee."  As  soon  as  Dlllard  took  posses- 
sion of  the  two  stocks  of  goods  aforesaid,  he 
mused  a  notice  to  be  posted  up  as  follows,  at 
each  store:  ^'Mortgagee's  Notice.  This  store 
is  now  in  tlie  possession  of  the  undersigned 
mortga^  and  the  goods  win  be  sold  by  him. 
W.  W.  Dinard,  Mortgagee."  On  September 
9,  1880,  the  Kelly-Ooodfellow  Shoe  Oompany, 
tbe  Alklre  Grocer  Company,  and  other  cred* 
Itors  sued  out  attoehmentt  which  -were  levied 
on  all  the  pivverty  conveyed  by  Hoover  Bros, 
and  Moore  to  Dfllard,  and  on  September  latfa 
other  creditors,  Indndtog  these  plalntiffli,  sued 
out  attatihmraits  against  Hoover  Bros,  and 
Moore,  the  writs  being  levied  on  flie  goods  at 
Richards  and  Rlnehart  subject  to  the  prior 
levies.  DlUard  duly  filed  his  Interplea  In 
each  of  said  attacAment  suits.  The  case  of  B. 
L.  McDonald  comtog  on  for  trial  by  consent, 
the  other  cases  shown  in  the  caption  were 
consollcbited,  and  were  all  tried  together.  Dll- 
lard claimed  under  tbe  chattel  mortgage 
aforesaid.  The  defense  was  that  said  nxnt- 
gages  were  fraudulent  and  void,  because 
made  to  hinder,  delay,  or  defraud  creditors 
who  were  not  secured  thereby. 

The  evidence  preserved  In  the  bill  of  ex- 
ertions, detailed  by  interpleader,  Dlllard, 
himself,  is  substantially  as  follows:  On  Sep- 
tember 6,  1S90,  DlllaTd  received  a  letter  from 
one  of  the  Hoover  boys,  stating  tbat  the  firm 
was  In  embanassed  clrcnm stances,  and  ask- 
ing him  to  come  to  Richards.  In  response  to 
that  letter,  Dlllard  went  to  I^chards,  on  Sun- 
day, Septemt)er  8th.  Dlllard  had  a  claim  of 
aboirt  9160  against  Hoover  Bros.,  for  mer- 
chandise sold  them:  and  after  arranglnfr  his 
own  claim,  by  taking  back  his  unsold  goods, 
and  recelvbv  the  difference  In  money,  be 
proceeded  to  Inspect  the  stock  of  goods  at 
Richards,  and  also  at  Rinebart,  with  a  view 
of  helping  the  firm  out  of  Its  difficulty.  He 
examined  the  two  stocks  of  goods,  and  also 
examined  the  books,  and  was  informed  that 
the  total  Indebtedness  of  both  stcoes  was 
about  92,10a  The  claim  of  Kelly-Goodfellow 
Shoe  Company,  and  also  Bnmbflm,  Hatina, 
Monger  &  Co.,  the  first  amounting  to  ¥509.80, 


and  the  latter  to  f052,  were  not  mentioned  to 
Dlllard  at  that  time,  and  he  knew  nothing 
of  these  claims  until  afterwards,  he  says.  He 
thm  arranged  to  accompany  Hoover  Bros,  to 
Ft  Scott  and  the  next  day  Olond^)  con- 
sulted an  attorney.  Iliey  met  at  the  office  of 
Ware,  Blddle  &  Cory,  and,  after  a  consulta- 
tion with  Mr.  Cory,  they  were  advised,  so 
Dlllard  says,  that  the  Hoover  Brother  had 
so  much  property,  and  were  so  little  In  debt 
that  they  could  not  make  an  assignment  for 
tbe  benefit  of  creditors.  It  was  soon  dis- 
covered that  Mr.  Cory  had  In  his  hands,  for 
ctdlection,  the  claims  of  the  Kelly-Goodfellow 
Shoe  Oompany,  and  also  tbe  Bumham,  Han- 
na,  Mungw  &  Co.  account  Dlllard  then  ar* 
ranged  with  the  Ft.  Scott  creditors  to  take 
up  their  claims,  which  he  did  1^  executing 
his  own  note  to  each  one  of  them,  payable  to 
dz  months,  without  interest,  and  also  execut- 
ed his  own  note  for  the  Kelly-OoodfeUow 
Shoe  Company  claim,  and  also  the  claim  of 
Bumham,  Uanna,  Munger  &  Co.;  the  whole 
aggregating  the  sum  of  93.33&e2,  bdng  ttie 
exact  amount  of  the  note  secured  In  tbe  chat- 
tel mortgage  afterwards  executed.  As  so«i 
as  DlUard  had  completed  this  transacticHi,  he 
and  the  Hoovers  zetomed  that  day  to  Rich- 
ards, where  the  diattel  mortgage  to  contro- 
versy was  drawn  up  and  executed;  the  ac- 
knowledgment being  taken  by  J.  H.  Blnehart 
as  Justice  of  the  peace,  at  10  or  11  o'clock 
Monday  nlg^t,  at  which  time  Rdnehart  was 
roused  out  of  bed  to  perfbrm  the  official  duty 
of  taking  an  acknowledgment 

In  the  course  of  Us  testimony,  Dlllard  tesU- 
fled  as  follom:  "Q.  Ton  testified  to  the  case 
of  the  Alklre  Groeny  Company  against  Hoover 
Brothers,  in  which  yon  were  Interpleader,  didn't 
yon?  A.  Yes,  sir.  Q.  I  will  ask  you  If  you 
gave  this  testlmcny  on  that  trial,  to  answer  to 
a  question  by  Mr.  Qordon:  'And  Isn't  It  a 
further  fiict  that  you  never  Intended  to  todnde 
that  claim  to  the  mortgage,— tbe  claim  of  Bum- 
ham, Hanna.  Munger  ft  Co.,  and  the  KeOy- 
Goodfdlow  Shoe  Co.,  until  you  went  Into  Mr. 
Cory's  office,  and  he  forced  the  uLitter  upon 
you?  A.  Please  repeat  that.  Q.  Is  H  not  a 
tact  that  you  never  Intended  to  toclude  those 
two  claims  In  yonr  mortgage  IndebteilnesB,— 
those  secured  by  the  mnrtgagc,~untU  yon  went 
Into  Mr.  Coir's  office,  and  he  tcrid  you  that 
you  would  have  to  secure  them  with  others? 
A  I  will  tell  you  ^i^t  my  Intention  vras,— to 
pay  up  all  the  lar^^  claims,  Oiose  that  were 
over  one  hundred  dollars;  and  those  Qiat 
wonld  not  bother  me  in  tbe  settlement.  I  would 
pay  toem  as  they  were  presented.  They  might 
be  all  the  way  from  one  or  two  to  25  or  50  dol- 
lars, and  I  wanted  to  secure  tbe  other  claims 
to  prevent  being  Intermpted  in  the  management 
of  affairs.  Q.  These  claims  under  one  hundred 
dollars,  that  you  say  you  were  gcAng  to  pay 
ocr,  yon  were  authorized  to  do  that?  A.  Yes, 
sbr.  Q.  By  Hoovers  and  Moore?  A.  Yes,  air. 
Q.  All  claims  under  one  hundred  dollars?  A. 
I  won't  say  one  hundred  dollars;  I  will  say  all 
claims.    Q.  All  that  you  found  outstanding. 
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-tiiat  yon  wasn't  aware  of  at  tbe  time,  700  wu 
to  pay  off,  and  relmbui'se  younself  oat  at  the 
proceed 8  of  tbe  sale?  A.  Yee;  tbat  Is  what 
be  wanted  me  to  da  Q.  And,  after  yoo  paid 
tbeni  off  out  of  the  proceeda  of  the  sales  of  tbe 
goods,  you  were  to  reimburse  yoursdt?  A. 
Yea,  air;  tbe  money  tbat  I  paid  for  tbe  obllga^ 
tlona  tbaC  I  had  assumed  I  was  to  take  from 
tbe  property,  and  I  was  to  pay  all  other  dalms 
tbat  might  come  hi.  Q.  You  were  to  pay  all 
other  claims  tbat  might  oome  In  out  of  tbe  pnh 
oeeds  of  thoae  sales?  A.  Yei^  sir;  tbat  Is  what 
be  wanted  me  to  do,  and  what  I  Intended  to  da 
I  will  ask  if  you  gave  that  testimony  on 
tbe  trial  of  that  oase.  A.  Yes,  sir;  I  did.  Q. 
is  that  testimony  tme?  A.  I  think  it  Is." 
And  ^In  be  teedded:  "Q.  Yon  didn't  expect 
to  pay  a  dalm  that  wasn't  secured  In  prefer* 
•cnoe  to  one  that  was  secored?  A.  I  tblnlc  I 
would-  Q.  Under  the  agreement  between  yon 
.and  HooTer  and  Moore,  you  had  authority  to 
de  this?  A.  I  thought  I  would  be  safe,  and  If 
a. man  was  pressing  for  bis  claim,  and  aald  that 
be  must  hare  mcney,  1  would  pay  him.  If  X 
<»old  not  Induce  him  to  bold  off  until  I  could 
get  in  money  out  of  tbe  goodi,  I  would  have 
tot  pay  him  at  once,  or  be  would  give  me 
troubla.  Q,  Why  would  you  have  to  pay  him? 
A.  In  order  to  save  troubla  He  might  sue^ 
yoo  know.  Q.  You  would  stand  him  off?  A. 
I  would  pay  him  If  he  said  he  must  bare  the 
mcmey."  At  the  close  of  tbe  Interpleader's  eri- 
dence,  plaintiffs  arited  the  court  to  give  an  In- 
struction la  the  natureof  a  demurrer  to  the  evl< 
dence,  as  follows:  '"Ibe  court  Instruct  yon  that, 
under  tbe  law  and  the  evidence^  Interpleader 
cannot  recover," — wlilcb  wag  refused,  and  this 
ruling  of  the  court  la  assigned  as  error.  It  Is 
shown  by  the  evidence  tbat  the  debts  of  Hoovev 
Bros,  and  Moore  anoouoted  to  $7,000  or  $8,000, 
and  that  the  appraised  valne  of  the  stock  at 
Rlnehart  was  $2,802.30,  and  at  Richards  $2,- 
■O45.G0.  The  court  gave  and  refused  other  In- 
structlans.  Tbe  jury  returned  a  verdict  In  fa- 
vor of  Interpleader.  In  due  time,  plaintiffs 
filed  their  motlon  for  a  new  trial,  which  being 
-overruled,  they  tiled  their  motion  In  arrest  of 
Judgment,  which  also  being  tiremiled,  plain- 
tiffs  duly  appealed. 

L  Prdlmtnary  to  any  dlscasslcm  of  the  legal 
l^opo^tlons  mentioned  by  the  appellants  is  the 
point  raised  by  tbe  respondent  tbat  we  cannot 
consider  the  bill  of  exceptions  on  behalf  of  ap- 
pellants, because  the  statement  of  appelhmts,  la 
their  abstract,  tbat  "by  an  entry  of  record  dur- 
ing tbe  April  term,  1896,  leave  was  by  the 
'4S0urt  given  to  file  a  bill  of  exceptions  on  or 
before  September  1,  1895,  which  leave  was  by 
the  Judge  in  vacatloa  ectended  to  November 
1,  189S,  by  bis  written  order  duly  Qled,  and  en- 
tered by  tbe  clerk  on  his  vacation  minutes  on 
August  22,  1895";  "and  this  leave  was  further 
-extended  to  December  1,  1805,  by  stlpulxtrtlon 
of  counsel  in  writing,  on  October  29,  1S05,  and 
-filed  In  the  clerk's  office,  and  that  the  blU  was 
filed  on  November  16,  18^"— Is  not  authentt- 
<ated  by  tbe  derk.  This  aiipesl  Is  bnn^ht 
tan  noder  tbe.  pnvlslons  of  section  2^3^  1 


Bev.  SL  18SD,  wbidi  In  terms  permlta  an  ap- 
pellant to  make  his  awn  abstract  Sueta  an  ab- 
stract is  never  antbanticated  by  the  derli.  It 
la  conclusively  presumed  to  be  true  unlees  chal- 
lenged by  a  coontET  abstract,  as  iworldcd  by 
said  secUoo.  Nothing  more  is  required  in  an 
abstraafc  than  a  recital  of  tbe  aobstance  of  the 
various  entrieL  In  this  aas»  adpellanttf  ab- 
stract recites  the  learre  to  file,  and  the  several 
exteuslona,  and  th«  time  of'  granting  each,  and 
tbe  length  of  tlme^  and  tbe  flUag  thereof.  This 
la -all  tbat  tbe  statute  requb-es.  But  if  the 
brief  of  respondent  can  be  coasidered  as  a 
counter  abstract  (an  be  baa  failed  to  file  any 
such  eo  nomine,  as  required  by  Uie  statute,  ap- 
pellants meet  this  challenge  by  filing  a  duly 
authenticated  copy  of  the  several  leaves,  ex- 
tensions, and  filings  which  confirm  thebr  ab- 
stract In  every  particular.  In  view  ol  the  stip- 
ulation eztencUng  the  time  filed  by  respond- 
ent's counsel  in  the  clrcnlt  cleiiL's  offlee.  there 
la  little  to  coonmend  In  the  paint  made  acainst 
the  validltT  of  this  ua  of  exceptions;  and  It  Is 
ruled  against  interpleader  upon  tbe  authority  (rf 
the  express  langnage  of  the  statuta  1  Bes.  SL 
1888,  S  2£33. 

2.  If  tbe  contention  of  tbe  plaintiffs  In  the 
attachment  tbat  their  demurrer  to  tbe  evl- 
dmce  of  tbe  interpleader  ahonld  ham  been 
sustained  shall  upon  examination  he  apbdd. 
the  other  subordinate  questions  will  require  no 
examination,  and  we  will  acenidln^  pnMseed 
at  once  to  the  determination  of  that'  qnestlon. 
The  statute  against  fraudulent  oonreyances 
(section  5170,  2  Bev.  St  1889)  ordains  that 
"ev«y  conveyance  or  aaalgnmeat  in  writing, 
OS  otherwise,  of  any  estate  or  liUerest  in  lands, 
or  In  goods  and  chattels,  or  In  things  tat 
action,  or  oi  any  tmia  and  proftta  issuing 
therefrom,  and  evecjr  dutrge  ixptHi  lands,  goods 
or  things  In  action,  or  upon  the  raits  and 
profits  thereof,  and  every  bond,  salt  Judgment 
decree  or  execntbni,  mads  or  contrived  with 
the  intent  to  blnda*  dday  or  defraud  creditors 
of  their  lawful  actions,  damages,  forfeitures, 
debts  or  demands,  or  to  defraud  or  deceive 
those  who  Bliall  purchase  the  same  bmds,  tene- 
ments or  hereditaments,  or  any  r^t,  profit  or 
commodity  Issuing  ont  of  them,  aiiaH  be  from 
henceforth  deemed  and  taken,  as  against  said 
creditors  and  imrebasers,  prior  and  subsequent 
to  be  clearly  and  utterly  Ttdd."  This  statute 
has  been  construed  so  often  that  It  la  not  nec- 
essary to  cite  the  decisions^  It  has  been  ruled 
that  It  U  not  neeessary  to  prove  any  com- 
bination or  confederaUon  between  tbe  defend- 
ant and.  Interpleader  to  hlnderi  d^y,  or  de- 
fraud creditors.  It  suffices  to.  estabUsb 
competent  evideooe  that,  tbe  acton.  In  th« 
transaction  Impugned  for  fraod  were  aetnated 
a  motive  wtilch  tbe  statute  deooBnces  aa 
fraudulent,  to  wit  to  hinder,  dday,  or  de- 
fraud creditors;  and,  when  tbiS'  appears.  It 
Is  utterly  Immatorlal  how  valuable  a  con- 
sideration may  bav«  passed  from  that  vendee, 
transferee,  or*  purebaaec;  it  it  none  the  leas 
void  In  law.  Reed  t.  FeUetler.  28  Ma  173; 
Bnrgeit  r>  Berdur^  09  Ua  80l   ▲  debtor 
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tuu  aa  absolute  legal  rlgbrf  In  Hisaoari  to  pre- 
fer oae  of  IU«  credlton  over  another,  w  long 
as  he  acta  In  good  taath',  but  he  has  no  right 
to  make  an  Indebtedness  to  one  creditor  the 
means,  not  merely  of  secnrlng  that  creditor, 
but  of  placing  the  snrptna  of  hla  property  over 
and  beyond  that  security  In  the  hands  of  each 
iTeiUtor,  Itt  Bucb  a  wa>-  as  to  pQt  it  beyond  the 
reach  of  othw  credUor»,  or  so  as  to  htnder 
ur  delay  them.  In  their  lawful  actions.  And, 
while  a  debtor  aaay  preCor  hla  creditors,  ha 
has  no  right  to  d^gata  that  right  to  one  of 
hie  crcditoiB.  aod  confer  upon  such  creditor 
the  power  to  diacrioaJnate  among  the  othM 
creditors  bk  tbe  dlatrlbutlan  of  the  auri^us 
ptaeed  In  bis  ha^ds.  Tbe  law  will  not  permit 
a  4ebter  ta  thus  hold  U»  creditors  at  Ih^ 
while  hla  choeen  aedltw,  bavlng  fully  satlS' 
fled.  Uaaalf,  eonpela  the  other  cceditofs  to 
eomproiaU*  thw  daims,  or  await  hla  ploasoret 
Tbe  nweeaary  coDsc<kueaee  of  sueb  an  arrange 
meot  ie  to  delay  and  binder  other  creditors  aa 
to  such  aorplua,  and  ia  clearly  such  as  tha 
statute  was  designed  to  prereot  and  thwart. 
It  Is  settled  law-  ta  this  atat&  that,  when  It 
appears  th»  face  of  any  eonveyanca  that 
it  is  a  aaeret  trust  U*  tbe  grantor,  the  court 
wlU  declare  It  void  a»  a  matter  of  law.  with- 
out tbe  InterTeBtkKB  of  a  inry.  The  law  de> 
dares  a«d  tbe  security  of  creditors  depend* 
upen  the  settled  principles  of  law,  and  not  the 
uncertain  jtidgment  of  jurors  as  to  what  c(hi-< 
stltutea  fraud,  within  tbe  meaning  of  our  stat- 
ute. Tli»  dedaloas  of  thia  court  go  further, 
and  hold  that  the  same  facts  which  would 
reader  &  cenv^aace  voiA  If  expressed  on  Its 
face  will  likewise  render  It  void  if  found  by 
the  court  or  Jwy  aUuade  to  have  constituted 
a  part  ot  tlie  tranaactico.  It  la  tbe  faeu 
whldi  InvaUdttte  tbe  deed.  Wbea  they  ap> 
pear  tat  tbe  lace  of  tbe  deed  or  from  the  grW' 
tee's  owa  uocoatradlcted  evidence,  tbe  courta 
we  aitfherieed  to  pnss  their  legal  ef^ 

feet,  and  declare  tbe  tnstrura»t  void.  Wheo 
die  facte  are  In  dispute,  and  must  be  es* 
tab! lab ed  by  extrinsic  evld»ce.  then  the  court 
Aotdd  aottmlt  to  tbe  jury  whether  tbey  have 
been  peoven,  and,  U  so^  to  find  the  conv^aAee 
void. 

With  theae  eeaaral  prlneiples  ht  view,  what 
was  tibe  ckaiacier  of  the  traaaactlon  between 
Hoover  Bern,  and  DUkrd.  the  interpleadei:? 
Tbe  Uttendeader  bad  bera  notiSed  by  Hoover 
Bros.,  e»  S^teukber  G,  1880,  that  they  were 
In  embarraased  elrcumetances.  aud  his  asslsL- 
auce  was  Invoked  to  help  them  out  of  their 
didkcBltles.  ElYjictly  what  they  expected  ia 
The  way  of  help  the  record  nowhere  discloses, 
though  It  is  stated  tliat  .7.  H.  Hoover  resided 
In  tbe  town  In  which  the  trial  was  had.  What 
asalacance  was  actually  rendered  we  learn 
from  Mr.  Dillard's  own  evideuce.  His  first 
ac(  of  succor  wns  to  take  back  nil  the  goods 
be  bad  sold  them  which  remained  unsold,  and 
neQuiro  them  to  pay  the  difference  in  cash. 
He  then  at  once  ceased  to  be  a  creditor. 
From  that  time  on  be  appears  solely  ia  the 
role  of  a  disinterested  friend,  with  no  selfish 
4i  S.W.-22 


eanslderatlon  whatever  te  warp  his  counsel. 
He  then  proceeds  te  examine  the  stock  of 
goods  and  aec9unts  at  lUchorda,  and.  having 
aatlsflcd  tdmself  of  its  value,  he  went  to  Itine- 
liart,  and  uade  a  similar  Inveatigailoa  of  the 
goods  and  accounts.  He  tcUs  us  that  the  two 
slocks  aggr^ated  $10,000,  but  were  appraised 
at  4^907.90,  and  the  evidence  established  be- 
yond ail  gueation  that  Hoover  Bros,  were  in- 
debted between  $7,000  and  $8,000.  Hayhig 
acquired  a  fuU  kaovrledge  of  the  onsets  of 
tbe  fii-m,  he  asfs  he  waa  assured  by  the 
Hoover  S;nnL  that  thay  only  owed  about  $2.- 
300.  His  next  step  was  te  advise  Hoover 
Broa  la  accompany  him  to  Ft.  Scott,  in  order 
to.  take  competent  legnl  advice  as  to  hew  he 
Qpudsi  further  aid  theu.  When  they  reached 
Ft.  Scott,  they  conauil»d  an  attorney,  aud  the 
Intevpleadef  saya  that  Hoover  Broa.  wei-e 
desirous  eC  auitdng  an  assignment  tor  the 
benefit  of  all  their  creditors;  iNtt  when  they 
4IvuJ«ed  to  tha  attonuy  the  amount  of  prop- 
erty thay  bad,  and  the  ameuat  of  indebted- 
ness, the  lAteipleadec  saya  ttuit  the  attorney 
advised  tbcwi  that,  as  they  had  bo  much  prop- 
erty and  owed  so  lUtle,  they  ooold  not  nuike  an 
asslgamenl;  for  their  creditors  But  this  same 
attorney  at  oncedisabused  tbendnd  of  the  In- 
terpleader as  to  tiie  amount  of  Indebtedness, 
\yy  notifying  him  that  ^  firm  held  twg  ac- 
counts, aggregating  |l^:a.S0,  which  Hoover 
Bros,  had  not  yet  meotioaed.  Tha  attorney 
tlien  notified  them  that  these  claims  must  he 
secured  In  any  arrangemeDt  they  should  make. 
He  advised  the  Interpleader  U>  go  around 
among  the  Ft  Scott  creditors,  and  see  If  he 
coold  baj  their  etahna,  and  then  have  Hoover 
Bros,  execute  their  notes  to  Interpleader,  and 
a  ehattd  mortgage  to  secure  the  same.  In- 
terpleader thereupon  saw  tbe  Ft.  Scott  cmllt- 
ors,  and  they  agreed  to  extend  their  claims 
six  months,  wUlunit  interest,  and  take  his 
notes  for  their  debts  In  lieu  of  Hoover  Bros. 
Thereupon  their  chattel  mortgage  was  drawn 
up  and  executed,  giving  PlUard  an  unlimited 
time  lo  whteb  to  seU  tue  goods  at  private 
sale.  DUtard,  the  Interpleader,  then  caused 
his  mertgftge  to  be  recotded,  and  posted  up 
hla  Dottces  that  he  was  In  possesislon.  It  la 
perfectly  vaQifest  from  DlUard's  testimony 
that,  at  the  time  of  the  execution  of  the  mort- 
gage, there  was  another  secret  agreement  be- 
tween PUlard.  the  iutei-plcader,  and  the  mort- 
gagers, that  Dlllard  should  have  the  rteht 
to  pay  off  and  discharge  the  debts  of  un- 
secured creditors  out  of  funds  obtained  by 
sales  under  his  mortgage.  He  was  limited  to 
tha  powers  conferred  by  tbe  mortfjase,  but 
was  acting  under  a  verbal  power  of  attorney 
also.  He  was  thus  emibled  to  cucnv  other 
creditors,  or  bold  them  at  arm's  length.  He 
distinctly  says  he  was  authorized  hy  Hoover 
to  pay  the  unsecured  creditors  who  might  be 
Inclined  to  sue  and  give  him  trouble.  It  la 
made  absolutely  clear  by  the  Interpleader's 
own  testimony  that  he  had  not  Invesicil  a 
dollar  of  hla  own  numey  In  the  tniiiKiction. 
He   was   uluiply   a  secret  trustee   for  the 
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Hooren,  to  manipulate  their  property  for 
thdr  advantage,  or  he  was  a  purdiaser  with 
fidl  notice  of  their  embarrassed  condition,  and 
was  aiding  them  to  hinder,  detay,  and  postpone 
their  auditors.  Hoorer  Bton.  owed  him  noth- 
ing at  all  when  be  made  this  deal  with  them, 
by  which  they  were  to  turn  over  all  their 
property  to  him,  and  he  assumed  certain  of 
their  debts.  The  facts  are  undispnted.  Every 
tast  la  established  by  the  testimony  of  the 
InteivleadOT  himself  and  the  chattel  mortgage. 
Bvtfy  dollar's  wwth  of  pnq>erty  owned  by 
Hoover  Bros,  was  conveyed  to  DDlard,  to  se- 
cure the  note  for  (3,838.^  which  Hoover 
Bros,  had  executed  to  Dlllard  for  assuming 
exactly  that  amount  of  ttulr  debt&  The  pn^ 
erty  was  largely  In  excess  of  their  debts. 
The  power  to  compromise  and  pay  unsecured 
debts  was  secretly  conferred  upon  Dlllard, 
and  he  assumed  that  dnty.  All  the  sdrplns 
of  the  property  over  the -amount  necessary  to 
secure  the  note  was  thus  necessarily  placed 
beyond  the  reach  of  the  unsecured  creditors, 
and  IMUard  and  Hoover  Bros.  left  free  to 
compromise  or  compel  settlements.  There 
ran  be  but  one  consequence  of  such  an  agree- 
ment, and  that  Is  to  hinder,  delay,  or  defraud 
creditors,  and  such  a  contrivance  we  adjudge 
to  be  fraudulent  Seger'a  Sons  t.  Thomas 
Bros.,  107  Mo.  635,  18  S.  W.  83.  The  demur- 
rer to  the  evidence  should  have  been  sus- 
tained, and  the  Judgment  Is  reversed,  and 
caused  remanded,  with  directions  to  the  dr^ 
cult  conn  to  render  Judgment  for  the  plaln- 
tllfs  In  attachment  on  the  Interplea. 

SHERWOOD  and  BURGESS,  3J.,  ooncur. 


BAUBIE  T.  OSSMAN  et  al. 
(Snpreme  Court  of  Missouri,  Division  No.  2. 
Feb.  1,  1898.) 

HlOHWATB  —  iNJCKCTIOy  —  APPKAL  —  COSPBMNA- 
TIOH  FaOOBBDINUS— COLLATKRAI.  ATTACK— RBVI- 

■loar  or  Statutb  — Uakrisd  Wohbn  — Noticb. 

1.  A  proceeding  to  restrain  the  opening  of 
certain  land  as  a  highway,  on  the  groimd  that 
it  had  not  be  condemned,  and  tfaat  sacb  highway 
had  not  been  legally  establiahed,  was  properly 
appealed  to  the  supreme  court,  as  the  title  to 
the  land  was  in  issue  therein. 

2.  The  Judgment  of  the  county  court  in  a  prO' 
ceedipg  to  la^  out  a  public  road,  of  which  it  had 
acquired  junsdiction  by  petition  and  notice,  and 
in  which  the  proceedings  appeared  to  be  r^n- 
lar,  was  not  open  to  collateral  attack  in  a  pro- 
ceeding by  injunction  to  restrain  the  opening  of 
Bnch  road  on  the  ground  that  it  bad  not  been  le- 
gally laid  out. 

3.  Where  the  final  order  in  a  condemnation 

firoceeding.  which  was  begun  under  the  ruad 
aw  of  1877,  was  made  after  the  rerision  of  18T0 
took  effect,  the  landowner  was  not  injured  there- 
by, as  such  road  law  was,  under  Rev.  St.  1879, 
S  31^,  continued  in  full  force. 

4.  Where  the  owner  of  real  property  affected 
hy  a  condemnatioii  nroceeding  was  at  the  time 
thereof  a  married  woman,  sn^  fact  did  not  en- 
title her  to  different  notice  from  that  required  to 
be  given  to  other  owners. 

Appeal  from  circuit  court,  Clinton  county; 
William  S.  Hemdon,  Judge. 


Acticm  hy  Anna  BaaUe  against  Fred  Oas- 
man  and  another.  From  a  Judgment  for  de- 
fendants, plalntlflF  appeals.  Affirmed. 

F.  B.  Ellis,  for  appellant.  Jod  Fuukhouser 
and  Tumey  &  Goodrich,  for  respondents. 

GANTT,  P.  J.  Tills  la  a  proceedli«  for  in- 
!  Junction  by  Mrs.  Anna  Bauble  against  the  de- 
{  fendants,  who  were  road  oversew  (duly  np- 
j  pointed  and  quaUfled  as  such)  for  Clinton 
I  county,  to  restrain  and  enjoin  them  from  tear- 
ing down  and  destroying  her  fences  Inclosing 
certain  lands  belonging  to  her,  near  the  city  of 
Cameron.  The  defense  was  and  is  that  by  the 
Judgment  of  the  county  court  a  str^  of  said 
lands  had  been  lawfully  condemned  to  public 
use,  and,  aa  overseera.  they  were  simply  re- 
aving obstructions  tha%from  unlawfully 
placed  thereon  by  the  philntiff.  Mrs.  Bauble 
denied  that  her  lands  had  been  condemned, 
challenged  the  legality  of  the  road,  and  thus 
made  up  an  issue.  The  appeal  Is  taken  to  this 
court,  and  must  be  sustained  on  the  ground 
that.  If  Mrs.  Bauble  Is  right  hi  her  contention. 
It  Is  an  attempt  to  deprive  her  of  the  right  of 
possessltm  to  her  lands  without  due  compensa 
tlon,  and  therefore  a  violation  of  her  cousti- 
stotlonal  rights.  We  can  make  no  distinction 
between  Uie  Jnrisdictkm  of  tlils  court  hi  ctm- 
demnatlon  proceedings  by  a  railroad  company, 
and  a  condannation  hy  the  county  court  for 
a  puUIc  highway.  In  elthw  case  tbe  UUe  to 
the  real  estate  is  necessarily  iDTOlved,  and  la 
tai  fact  the  Issue  In  tbe  casa 

The  facts  dhRloaed  by  the  record  an  these: 
At  flie  February  term,  1878,  of  the  county 
court  of  CSlntim  county,  a  petition  was  filed 
for  the  estoUtshment  of  a  new  public  road, 
described  in  the  petition  as  follows:  "Begin- 
ning at  Oie  cmter  of  the  N.  W.  ^  of  Sec.  24 
In  township  57,  of  range '30;  thence.  In  a 
sonthwesteriy  direction,  to  the  south  line  of 
the  right  of  way  of  the  Hannibal  &  St  Joseph 
Railroad;  thence,  along  the  line  of  said  right 
of  way,  in  a  sonthweaterly  direction,  to  Into^ 
sect  ESm  street,  hi  the  town  of  Cameron,  In 
said  county,— and  to  be  40  feet  In  width." 
The  petition  Is  signed  by  24  householdera  of 
Shoal  township.  In  said  county.  Proof  of  no- 
tice that  the  p^tltxi  would  be  presented  was 
made,  and  a  copy  of  the  notice  was  filed  with 
the  petition.  The  notice  descril)es  the  road  os 
the  same  la  described  In  the  petition.  The 
coimty  court  on  the  said  day  oMered  A.  J. 
Everiy,  the  road  commissioner,  "to  view  and 
report  upon  the  proposed  road  according  to  law 
at  the  next  May  term."  The  order  recites  that 
the  petition  Is  signed  by  more  tiun  12  honse- 
holdov,  that  said  petition  was  pnUlcly  read, 
and  that  notice  of  the  application  was  proved. 
It  describes  the  road.  Including  the  width,  as  It 
Is  described  In  the  petition.  On  the  7th  day 
of  May,  1878,  the  road  commissioner  filed  his 
report  After  reciting  the  order  of  the  court 
made  at  the  February  term,  he  reports  that 
he  has  surv^ed  the  route  for  the  estaUlsh- 
ment  of  the  road,  and  finds  It  practicable,  and 
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tbe  road  of  some  public  utility.  He  then  gives 
a  deaolptlon  ot  the  road  as  snrreyed  which 
agrees  with  the  aescrlptlon  in  the  petition  and 
notice.  He  does  not  give  the  width  of  the 
road,  but  says  It  was  surveyed  as  prayed  In 
the  petition  of  Bell  Blatchley  and  oth^.  He 
gives  the  names  of  the  owners  of  the  land 
throngh  which  the  road  passes,  and  the  dam- 
ages each  will  Bostalo  by  the  establishment  of 
the  road.  He  erroneously  reports  that  Maj.  A. 
T.  Bauble  Is  the  owner  of  the  land  In  suit; 
tbe  land  being  the  property  of  his  wife,  the 
plaintiff  In  this  suit  Attached  to  the  report 
is  a  plat  of  the  pn^osed  road  made  by  the 
county  surveyor.  By  an  order  of  the  court 
this  was  laid  over  "under  the  law,"  imtll 
the  August  tena,  187S.  On  tbe  6th  day  oi 
August,  1878,  the  court  appointed  Hiram  A. 
McCartney,  WlUlam  P.  Harlan,  and  Charles 
llyers  commisslonna  to  assess  the  damages 
sustained  the  owners  of  tbe  land  over 
which  the  road  nms,  and  to  report  to  the  next 
November  term  of  the  court.  On  tbe  0th  day 
of  November,  1878,  the  commissioners  having 
failed  to  reptn^  tbe  cause  was  continued  by 
order  ot  the  court  to  the  December  session,  or 
adjourned  torm,  of  tbe  court.  On  the  Slat 
day  of  December,  1878,  the  commissioners  filed 
their  report  Th^  xepfot,  among  other  things, 
that  the  road  passes  across  a  strip  of  land  be- 
longing to  Anna  Bauble,  the  present  idalntlft, 
and  tbey  assess  her  damages  at  the  sum  of 
•9110.  On  ttie  5th  day 'of  November,  1879,  the 
court  orders  that  the  road  be  estaUIshed  on  the 
route  reported  by  the  road  comnrissioner,  and 
that  the  overseer  of  the  proper  road  district 
be  notified  thereof.  In  ttUs  wder  the  road  is 
described  as  It  Is  In  the  road  conmils^ner's 
report  The  order  recites  that  It  passes  over 
the  land  of  Anna  Bauble;  that  it  appears  from 
the  receipts  presented  that  all  tbe  damages 
assessed,  except  the  sum  of  $50^  have  been 
paid;  and  the  court,  believhw  said  public  road 
to  be  of  Bufncient  puUlc  ntnity  to  Justin  the 
payment  of  said  $50  by  tbe  county,  orders 
that  that  sum  be  appropriated  for  that  pur- 
pose; and  a  warrant  draw*n,  ete.  On  the  ques- 
tion of  the  use  of  the  road  by  the  puMic,  six 
witnesses  testified  on  behalf  of  the  defendants. 
B*lTe  of  these  had  traveled  the  road.  In  the 
transaction  of  their  business,  dally  or  weAly, 
—three  of  them  for  a  period  of  16  years,  one 
for  a  period  ot  14  years,  and  one  for  a  period 
ot  12  years.  The  sixth  (one  of  the  defend- 
ants) had  known  the  road  for  10  or  12  years. 
The  road,  as  eataUIsbed,  had  been  worked,  to 
the  knowledge  of  the  witnesses,  by  the  differ- 
ent road  overseers.  That  the  road  establlahed 
the  county  court  order,  and  the  road  trav- 
eled by  the  public,  are  Identical,  is  established 
gcsmally  by  the  testimony  of  all  the  witnesses 
Introdoced  by  the  d^oidants,  and  epeclflcally 
by  the  present  county  surveyor,  who  was  In- 
troduced by  the  plaintiff.  The  petition,  no* 
tlees,  report  of  the  road  commissioner,  and  the 
report  of  tbe  commissioners  to  assess  damages, 
were  made  under  the  laws  of  1877.  The  or- 
der of  the  conn^  conn  establishing  the  road 


was  made  after  the  payment  of  the  damages  as- 
sessed, and  after  the  Revised  Statutes  of  1879 
were  In  force.  From  this  statement  It  Is  diffi- 
cult to  understand  how  the  circuit  court.  In 
this  collateral  proceeding,  could  have  reached 
a  conclusion  different  from  the  one  It  did. 
Tbere  could  be  no  question  that  Mrs.  Bauble 
owned  tbe  land  subject  to  the  easement  for  a 
public  road;  and.  If  the  road  bad  not  been 
lawfully  established  or  acquired,  she  was  enti- 
tled to  have  the  overseer  enjoined  until  tbe 
right  of  way  was  established.  The  defend- ' 
ants  assumed  the  burden  of  showing  that  the 
road  was  lawfully  established,  and  that  they 
were  not  trespassers.  The  proceedings  for  the 
establishment  of  the  road  were  regular,  from 
tbe  petition  down  to  and  Including  tbe  order 
establishing  the  road  as  required  by  sections 
0935-6939  (I*w8  1*77)  Eev.  St  1879.  Every 
Jurisdictional  fact  appears  which  authorized 
the  county  court  to  oondonn  a  public  road 
over  the  lands  of  Mrs.  Bauble,  and  the  court 
found  as  a  fact  that  due  notice  of  the  applica- 
tion had  been  given,  and  ordered  the  road 
viewed  and  a  report  to  be  made.  Commlsslon- 
en  were  duly  appointed,  and,  having  person- 
ally examined  tbe  land,  assessed  Mrs.  Bau- 
ble's damages  at  |110.  The  court  found  that 
receipts  bad  been  given  by  the  Interested  par- 
ties for  all  the  damages  assessed,  exc^  $60^ 
and  ordered  a  warrant  drawn  for  that  balance^ 
I  and  directed  the  road  to  be  opoied.  The  coun- 
ty court  havli^  the  exclusive  Jurisdiction  tar 
the  laying  out  and  opening  public  roads,  and 
having  acquired  Jurisdiction  in  this  particular 
case  by  the  notice  and  petition.  Its  flndtaigs 
and  judgment  are  not  open  to  collateral  attack, 
and  Its  Judgment  is  entitled  to  every  presump- 
tion In  Its  favor.  Lingo  v.  Burford,  112  Mo. 
149,  20  S.  W.  439;  Snoddy  v.  Pettis  Co.,  43 
Mo.  861;  Rose  v.  Kansas  City,  128  Mo.  ISS. 
30  S.  W.  518. 

Something  Is  said  about  the  proceedings 
having  been  commenced  under  the  Laws  of 
1877,  but  that  the  final  order  opening  tbe 
road  was  made  under  tbe  Revised  Statutes 
of  1879,  four  days  after  the  revision  took 
effect.  This  Is  true.  The  Revised  Statutes 
of  1879.  by  virtue  of  section  3108,  Rev.  St. 
1879,  took  effect  on  the  let  day  of  Novem- 
ber, 1879,  and  the  final  order  opening  the 
road  in  question  was  made  November  4, 
1879.  But  tbe  force  of  this  point  is  not 
clear  when  it  Is  noted  that  the  road  law  of 
1877  was  not  repealed  by  the  revision  of 
1870,  but  was  continued  In  full  force  and  ef- 
fect by  section  3161,  Rev.  St  1879;  and  the 
provisions  of  the  road  law  of  1877,  when 
carried  forward  Into  the  revision  of  1879, 
did  not  operate  as  an  original  act,  but  as  a 
continuance  of  Its  existence  prior  to  that 
date.  There  was  no  change  in  the  law 
whereby  any  right  of  Mrs.  Bauble  was  or 
conid  be  injuriously  affected. 

It  would  seem  that  the  plaintiff  challenges 
the  proceedings  In  the  county  court  because 
she  was  a  married  woman  at  that  time,  but 
the  law  makes  no  distinction  in  a  conden* 

Digitized  by  Google 


att  44  SOUTUW£:ST£BN  REPOBTEB.  {UsK 


iXAtloii  proeeaUnc  betunan  s  auurrled  wo- 
man, who  U  owner  of  pn^evtr  wliicb  It  Is 
propoBed  to  condemn,  lod.  aa^  otlier  propri- 
etor. The  Siijne  nodes  I»  gtran  her  as  iti  re- 
quired to  aJl  ether  owtLen,— no  more,  no  less; 
And,  when  the  court  has  Jurisdiction,  its 
judgment  la  Just  as  blading  on  her  as  upon 
other  defendants.  In  this  case  due  notice 
was  given,  her  land  waa  viewed,,  and  her 
damages  assessed;  and  the  flnding  of  the 
court  tliat  thff  dama^ieB  had  all  he^  piUd, 
hut  |50,  and  directing  a  warrant  for  that 
sum  and  bnJaBee,  cannot  be  gainsaid  now. 
Crenshaw  t.  Sny der,^  117  Mot  107,  22  S.  W. 
tl04;  r^lngo  V.  Burford,  112  Mo.'  149,  20  S. 
W.  459;  Hose  v.  Kansas  City.  12S  Mo.  135, 
30  S.  W.  S1&.  Finding  no  error,  the  Jndg- 
ment  of  the  circuit  court  is  affirmed. 

8HEBW00D  and  BTTKOES^  JJ^  concur. 


STATD:  t.  bt.aptt 
(SapEsmc  OouEt  ot  AUssonrl,  Division  No. 
Feb.  18,.  ISOSO. 
UoMiKE— BrnsscK  — BriDCNcB  □>  AocmPuoB 

-•IN9TKUCTLOSS. 

1.  DfM^eased's  daughter  testified  that  daring 
the  Di^t  tier  tath«r  left  the  boase,  telHng  her 
he  was  gMDK  out  to  Ifaten.  Shortly  afterwurds 
he  was  sliet.  and  wbeu  the  dau^ter  came  wit 

nhe  saw  a  wagon  pasaing  up  the  road,  with  two 
men  in  it  Sacks  filled  wito  corn,  and  a  knife 
identified  tm  defendant's,  were  found  in  the  com- 
crllk  The  erUeooe  showed  that  defendant  and 
another  liad  met  in  the  eveoiog,  and  had  driven 
to  deceased'a  house,  where,  as  testified  by  de- 
fendant's accomplice,  the  former  went  to  get 
some  com,  and,  retnrohiar  to  the  wagon,  laid  he 
bMd  shot  deceased.  Ueli,  that  the  evidence  was 
aafllctent  to  auataln  a  verdidt  of  murder  in  the 
first  dcfrree. 

2.  A  conviction  may  be  had  upon  the  an  corrob- 
orated evidence  of  &n  Mccntplice,  if  the  jury  be- 
lieve it  to  be  true. 

3.  An  instrnction  that  defendant  should  be  ac- 
cmitted  if  the  Jary  bad  a  reasonable  doubt  that 
d^eadant  was  present  st,  or  in  any  ouinneT  aid- 
ed or  abetted  or  perticipatiHl  in,  the  killing,  is 
correct,  as  entirely  favorable  to  defendant. 

4.  ^Vbe^e  all  the  eyideuce  tended  to  show  thai 
defendont  killed  ucceased  while  caa^iht  stealing 
the  latter'a  com.  an  instrnction  defining  man- 
ilaugbter  in  the  first  and  third  degrees,  and  aub- 
mitting  the  issue  of  oefendnut's  RUilt  of  either 
of  said  degrees,  was  incorrect,  but  not  prejudi- 
cial, aa  defendant  was  convicted  of  -murder  in 
the  first  degree. 

5.  An  accumpMce  in  a  killing  la  competent  to 
testify  on  the  trial  of  the  other  party,  separately 
Indicted  for  murder. 

Appeal  from  circuit  court,  SL  Louis  county; 
Rudolph  Hlrzel,  Judge. 

Walter  Black  was  convicted  of  murder  In 
the  first  degree,  and  appeals.  Affirmed. 

Zaob.  J.  Mitchell,  for  appellant  Edward  0. 
Grow,  Atty.  Gen.,  and  Sam  B.  JefCrlea,  Asst 
Atlj.  Geo.,  for  the  State. 

GAKTT,  P.  J.  From  a  conviction  of  mur- 
der In  the  first  degree  In  the  circuit  court  of 
St  Louis  county,  at  the  May  term,  1897,  the 
defendant  prosecutes  this  appeal.  On  tlie 
night  ot  May  6k  1H97,  In  St  Louis  couuiy, 


near  BoidUa  statlan,  Michael  Pcendergast  was 
shot  and  killed,  between  his  dwelling  bouse 
and  his  comcrib,  about  11  o'clbok.  He  and 
his  daught^,  a  young  lady,  and  hired  man. 
Jainea  Phfala,  spent  the  evening  at  his  home, 
and  retired  about  10  o'clock  that  night  Some- 
where near  11  o'clock.  Miss  Prendergast 
heard  lier  father  going  out  of  the  back  door, 
ud,  calling  to  him,  inquired,  "Is  that  youV" 
and  he  replied,  "Tea:  I  am  going  out  to  lis- 
ten." A  few  moments  afterwards  she  beard 
the  report  of  a  gun  lired.  She  heard  three 
shots,  very  dose  together,  from  the  direction 
of  the  eorocrlb  on  the  place.  She  Immedtato- 
ly  ran  out,  and  saw  her  father  golnf  towards 
the  chicken  luuse,  to  lean  against  It  Sb« 
ran  to  him,  and  caught  him  In  her  arouB.  but 
he  tell  t«  the  ground,  and  she  cried  out  for 
assistance.  At  this  time  she  noticed  a  wagou. 
with  two  men  In  It,  going  west,  up  the  public 
road,  which  ran  about  60  feet  from  the  home 
of  the  deceased,  and  about  25  feet  from  the 
comcrib.  She  called  after  ttie  men  in  the 
wagon,  that  they  had  murdered  her  father. 
Me.  Prendergaat  died  about  raidnight  The 
tMlowing  morning,  upon  an  examhiatloB  of 
the  crib,  three  aacka  filled  with  com  wexv 
found  In  the  crlbk  Two  were  tied  with  a  flab 
line,  and  the  other  waa  untied.  Tbien  waa 
also  an  empty  sack.  N<me  of  these  sacks 
were  there  the  evening  before  the  mnrder. 
At  the  same  time  a  knife  and  more  string  was 
found  in  the  crib.  Th6  evidence  establishes 
that  on  tiiat  same  night  the  defendant,  Wal- 
ter Black,  and  James  Stewart,  by  arrange- 
ment, went  to  the  house  cX  a  negro  man  by 
the  name  of  Costly  Black,  a  relative  ot  de- 
fendant They  traveled  in  a  two^rae  wag- 
on, drawn  by  two  horses,  one  belonging  to 
Stewart;  the  other,  to  defendant  After  reach- 
ing Costly  back's  house,  Uiey  remained  play- 
ing dominoes  until  about  It  o'clock,  and  left 
iq  the  wagon,  in  the  direction  of  the  house  of 
deceased.  Stewart  testified  tnat,  when  they 
reached  a  point  near  the  residence  of  deceas- 
ed, they  st(4M>^d,  and  defendant  got  out  of  tlie 
wagon,  and  crossed  the  lot,  towards  the 
house;  Stewart  remaining  In  the  buggy. 
Stewart  testified  that  defendant  told  blm  he 
was  going  to  get  simia  com  over  there.  In  the 
field  of  Prendergaat;  that  he  did  not  have 
uiough  to  feed  that  night  He  brought  the 
sacks  with  him.  He  said  that  while  defend- 
ant was  gone  be  besrd  two  shots  fired.  Dt- 
fendant  was  gone  about  10  or  15  minutes,  and 
came  tuck  running.  Vpon  his  return.  Stew- 
art asked  htm  what  was  the  matter,  and  he 
said  be  had  shot  Mr.  Prendergast  He  bail  a 
Idstol  in  his  hand.  Tbey  beard  Miss  Prondor- 
gast  call  to  them  as  tbey  drove  off.  Tttey 
went  to  Stewart's  house  that  night  after  the 
shooting.  The  knife  found  in  the  crib  waa 
Identified  as  belonging  to  defendant  and  also 
the  pistol  found  at  his  bouse  next  day.  Stew- 
art was  separately  Indicted,  tried,  and  con- 
victed of  murder  in  the  second  degree,  and 
was  under  sentence  when  he  testlfled.  De- 
fendant did  not  testify.  The  court  liistmc:ed 

Digitized  by  Google 


Ho.) 


LONG  r.  LOm. 


841 


the  Jnry  on  mnrder  In  ttie  flrat  anfl  second  de- 
frrees.  and  manalaughcer  tn  the  first  and  Ibh'd 
.I'-srrees.  ITjo  Jm-y  returned  a  Terdict  of 
(fnilty  of  murder  hi  the  first  degree.  VarlouB 
errors  are  asslgrned,  and  Tve  vrill  consider 
them  In  the  order  of  their  assignment. 

1.  The  demurrer  to  the  evidence  was  very 
properly  oremiled.  The  crtminatlng  chrcnm- 
stances,  If  belleTed  by  the  jury,  were  amply 
Fnfflclent  to  sustain  a  conviction  of  murder  in 
rhe  first  degree.  It  was  for  the  jury  to  weigh 
the  positive  and  direct  evidence  of  Stewart, 
accomplice  as  be  was,  and  believe  or  reject  it 
as  it  Impressed  them  with  Its  tratii  or  falsity. 
If  they  credited  it,  It  proved  that  defendant, 
armed  with  a  deadly  revolver,  was  engaged 
In  stealing  the  com  of  Mr.  Prendergast,  from 
hia  bam,  in  the  dead  hoar  of  the  night.  Tlie 
evidence  of  the  daughter  of  the  defeased  dem- 
onstrated: That  her  fatlier  bad  heard  some 
oDe  about  his  premises,  and  had  risen  and 
gone  out  to  listen,  and  that  he  had  discovered 
the  defendant  in  the  act  of  stealing  his  com, 
and  fherenpon  three  shots  from  that  crib  were 
heard;  and  almost  Instantly  the  deceased  is 
seen  to  stagger  and  fall  from  a  mortal  Tronnd, 
caused  by  a  pistol  -sbot,  and  two  men  are 
seen  to  drive  off  In  a  hurry.  That  defeodnnt 
admitted  be  shot  Mr.  Prendergast.  His  knife 
waa  found  tn  the  crib,  and  his  proximity  and 
known  eompanlonship  with  Stewart  that 
night,  In  and  about  the  Immediate  premises, 
make  oDt  an  untisually  clear  and  satisfac- 
tory ease.  Hts  own  evidence  In  Stewart's  ease 
made  oat  equally  as  dear  a  case  against  Stew- 
art, and  we  have  little  doubt  that  bofh  were 
gnllty. 

2.  The  objeet3ons-to  the  histrucHon  for  mm*- 
der  In  the  first  degree  are  without  merit.  It 
was  substantlany  such  as  has  often  met  tbe 
approval  of  this  cotirL 

3.  The  Instruction  as  to  the  (ftaracter  and 
amoant  of  proof  necessary  to  sustain  a  eon- 
Tlctlon  on  clrcmnstantlal  evidence  was  tn  the 
most  approved  form,  and  exceedingly  favor- 
able to  defendant,  as  the  case  waa  not  wholly 
made  out  by  elrcumstantlal  evidence. 

4.  The  court  went  loo  far  when  It  required 
that  the  accomplice  should  be  corroborated. 
While  this  court  has  held  that  the  trial  court 
should  instruct  the  Jury  that  they  should  re- 
ceive the  evidence  of  an  accomplice  with  great 
caution,  unless  corroborated  by  the  evidence 
of  others  not  Implicated  In  the  offense  char- 
ged. It  has  repeatedly  held  that  the  jury 
could  convict  upon  the  uncorrotwrated  evi- 
dence of  an  accomplice.  If  they  believed  his 
evidence  to  be  true.  State  v.  Harklns,  100 
Mo.  06(1,  13  S.  W.  830;  State  v.  Jackson.  106 
Mo.  174,  17  S.  W.  301;  State  v.  Woolanl.  Ill 
Mo.  218,  20  S.  W.  27:  State  v.  Minor,  117  Mo. 
302,  22  8.  W.  1065;  Stale  v.  Marcbs  (Mo.  Sup.) 
41  S.  W.  973. 

5.  The  lustmctlon  declaring  that  the  de- 
fendant was  entitled  to  an  acquittal  If  the 
jury  had  a  reasonable  doubt  that  the  defend- 
ant was  present  at  the  time  and  place  of  the 
killing  of  deceased,  or  in  any  manner  aided, 


abetted,  oar  parflclpsted  tn  I9te  same,  was  en- 
tirely CavQEable  to  defendant,  and  he  has  no 
:gvDUBd  to  complain  of  ic 
6.  Instruction  No.  11  has  been  so  often  ap- 

I  proved  ttuit  It  is  unnecessary  to  reproduce  It 

'  ox  c'ODiuioBt  upon  it.   It  is  the  settled  law  of 

j  crimina;}  procedtire  in  this  slate. 

I  7.  We  agree  with  connsel  for  defendant 
that  uiiitructlons  NoB.  4  and  5  given  by  the 

'  court  ex  mero  motn,  defluing  raauatangfater 
In  the  first  and  third  degrees,  and  subiuttting 
the  Issue  whether  defendajit  was  guilty  of  ei- 
ther of  said  degi'ses  of  baniclde,  were  un- 
supported by  the  evidence,  and  should  not 

I  have  bcon  given;  but  they  could  not  pos- 
sibly have  Injured  the  defendant,  as  he  ■whs 
not  convicted  of  either,  and  ttwre  was  not  a 
scintilla  of  evidence  tending  to  reduce  the 

r  crime  to  any  degree  teas  than  murder  In  the 
second  degree. 

8.  No  error  occorred  in  permitting  Stewart 
to  testify.   Defendant  was  not  Jointly  indlct- 

j  ed  with  Stewart,  aaA  beoce  the  rule  dlsQuall- 

I  tying  a  ci^efendant  from  testifying  has  no 
appllcaHon.  State  v.  Walker,  98  Mo.  9S,  0 
S.  W.  «46,  and  11 S.  W.  1133;  State  v.  Umble. 
116  Me.  452.  22  £.  W.  ZTS;  State  v.  Btewurt 
(ncrt  otnrfally  rqiorted)  44  S.  W.  240. 
nie  evia«ice  evinces  a  purpose  to  rob  and 

i  steal  tlie  property  of  an  nnoIfendlBg  citizen. 

\  and  a  deliberate  and  presoedltated  design  to 

.  ktli  and  murto-  fahn  tai  Hhe  ni^t,  if  perchance 

.  he  should  discover  them  In  the  perpetration 
of  their  crlioe.  Tbe  verdiet  Is  m  accord  with 

I  the  tevtlmmy,  and  the  Jadgntent  Is  atHrmed. 
and  the  sentence  of  the  law  Is  directed  to  be 

'  executed. 

I 

BHBSWOOD  and  SUBOBSS,  JJ.,  eoBenr. 
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UoRTOAeas  —  Foaaobasuiat—SCBHOBftTioK— 'Lim- 

VA.TIOHK— PaoMiMoKT  Hvtm^vnauBsT—Coy- 

OLUsiTKiass— CsttRj— CoNrLTor  ov  ItAWs-rJoar 

—Appeal— Chaxgi  or  Tasoirr. 

.  1.  Where  one  has  an  adequate  remedy  at  law 
te  enforce  the  eotiectkm  of  Botes,  and  a  right  (e 
lelief  in  c«aity  fay  f unclosBse  of  the  security  for 
the  same  notea,  a  court  of  equi^  cannot  deprive 
him  of  his  light  to  elect  wbJcli  eonrse  he  slian 
pursae. 

2.  A  second  mortgagee  in  possession  under  a 

Itidgment  of  ejectment  based  en  a  purchase  by 
lim  at  loreclosure  sale  aeqnlped  the  title  of  tin 
purchaser  at  an  irrefcalar  sale  under  a  prior  deed 
of  tiust.  and  also  tlx  interest  of  the  creditor. 
Beld  that,  as  holder  of  the  legal  title  uuiler  the 
first  deed  of  truet,  he  could  not  proceed  in  equity 
to  enforce  the  debt  aecurod  thereby,  and  at  the 
same  time  claim  tliat  the  entire  equity  of  redemp- 
tion was  extinKuished  by  his  purchase  under  the 
second  deed  of  trust. 

S.  I^rties  are  bouad  on  appeal  by  the  posi- 
tions they  have  taken  in  ttie  trial  court. 

4.  Though  the  debt  be  barred  by  liniitationH, 
the  deed  of  trust  securing  It  may  be  available  to 
tiie  creditor  by  a  -foreeiosnre  suit. 

5.  "Where  a  sntt  was  commenced  on  a  debt 
iKfore  the  statutes  of  limitntions  hnd  run,  aso 
after  tlie  statute  had  run,  an  amended  petition 

i  wa^  filed  in  accordance  with  a  ruling  of  the  ap 
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pellate  court,  which  incloded  another  debt,  the 
amendtiu'ut  did  not  make  the  statute  a  bar. 

6.  An  indorsement  in  blank  by  the  payees  of 
notes,  and  their  possession  by  plaintiflf,  make  a 
prima  facie  case  of  his  title  thereto. 

7.  A  beneficiary  under  a  second  trust  deed, 
who  purchases  the  creditor's  interest  in  a  first 
trust  deed,  and  also  the  interest  of  a  purchaser 
by  an  inralid  sale  thereunder,  is  subrogated  to  all 
the  rights  and  remedies  of  the  creditor. 

8.  Where  a  party,  who  has  established  his  ti- 
tle to  the  debt  and  his  right  to  enforce  the  se- 
curity on  which  he  snes,  incidentally  asks  to  be 
subrogated  to  the  rights  of  the  original  creditor, 
it  does  not  shorten  uie  statutory  limitation  u>pli- 
cable  to  tbe  time  in  which  a  suit  should  naTe 
been  brought  by  the  ori^nal  creditor  to  enforce 
his  aecnrl^. 

9.  Rev.  8t  1886,  S  Q784,  allowing  another  ac- 
tion on  the  same  grounds  to  be  brought  within 
a  year  after  a  nonsuit,  does  not  curtail,  but  ex- 
tends, the  time  allowed  by  other  sections  of  the 
limitation  law. 

10.  Judgment  that  a  bill  be  dismissed  "without 
prejudice,"  and  that  defendant  recover  costs,  is 
not  a  conclusive  adjudication  which  will  preclude 
a  later  suit  for  tbe  same  relief. 

11.  The  terms  of  a  judgment  cannot  be  varied 
or  contradicted  so  as  to  give  it  a  broader  efEect, 
by  parol  testimony,  in  a  collateral  suit. 

12.  Under  Her.  St  lS8i>,  g  2181,  which  provides 
that  an  issue  of  fact  in  an  action  for  the  lecov- 
ery  of  money  only,  or  of  specific  real  or  personal 
property,  miut  be  tried  by  a  Jury,  unless  waived, 
and  section  2132.  which  provides  that  every  other 
issue  must  lie  tried  by  the  court,  a  jury  cannot 
be  dem-inded  as  of  right  in  the  foreclosure  of  a 
trust  deed,  which  is  of  equitable  cognizance. 

13.  Where  notes  are  executed  in  one  state,  and 
the  payee  lives  in  another  state,  where  the  notes, 
in  good  faith,  are  dated,  and  the  principal  and  in- 
terest made  payable,  and  the  notes  are  not  void 
in  tbe  former  state,  the  law  of  tbe  latter  state 
governs  the  agreement  as  to  interest. 

14.  A  beneficiary  under  a  trust  deed,  who  or- 
ders a  sale  of  the  property  for  failure  to  pay  the 
interest  on  the  deot  secured,  as  allowed  by  the 
deed,  which  provides  that  from  the  proceeds  of 
the  sale  there  shall  be  paid  the  nrincipal  stuns 
owing  under  the  notes,  with  the  mterest  there- 
on computed  to  the  iay  of  wle,  cannot  collect  in- 
terest on  interest  coupons  attached  thereto,  aft- 
er the  date  of  the  safe  wbich  satisfies  the  debt, 
even  if  such  sale  Is  imperfect,  and  does  not  extin- 
guish the  equity  of  redemption. 

In  banc.  Appeal  from  circuit  court,  Knox 
county;  Benjamin  E.  Turner,  Judge. 

Bill  Id  equity  by  David  Long  against  Joseph 
Long  and  others,  asking  to  be  subrogated  to 
claims  of  certain  of  the  defendants,  and  for 
a  foreclosure  against  Joseph  Long  under 
deeds  of  trust.  From  the  decree,  both  plain- 
tiff and  defendant  Long  appeal.  Transfer- 
red to  tbe  court  In  banc.  Modified. 

The  following  are  copies  of  one  of  the 
notes  and  one  of  the  coupons  mentioned  in 
the  opinion  as  secured  by  tbe  deed  of  trust 
wherein  the  Messrs.  Bull  were  trustees.  The 
other  notes  and  coupons  so  secured  are  in 
the  same  general  form;  tbe  only  changes  be- 
ing In  dates,  amonntB,  and  times  for  pay- 
ment: 

Xote. 

"Qnincy,  Ills.,  Dec.  IStta,  1875.  Four 
years  after  date,  I  promise  to  pay  to  the  or- 
der of  L.  and  G.  H.  Bull  fifteen  hundred  dol- 
lars, for  value  received,  with  Intra«st  there* 
on  at  tbe  rate  of  ten  per  cent,  per  annum 
from  tbls  date  imtU  dne;  at  the  rate  of  ten 


per  cent  per  annum  after  due  until  the  said 
principal  sum  Is  fully  paid;  bodi  principal 
and  Interest  beli^  payable  at  tbe  banking 
bouse  of  L.  and  C.  H.  Bull,  In  Quincy,  Ills., 
with  the  current  rate  of  ^change  on  New 
Tork.  Tbe  first  payment  of  Interest  la  to  be 
made  on  tbe  lat  day  of  April,  1876,  for  the 
period  ending  on  that  day;  and  tbereafter 
the  Interest  is  to  be  paid  aemlannually  oii 
the  1st  days  of  April  and  October  in  each 
year,  unto  the  last  payment  of  Interest, 
wblcb  Is  to  be  made  for  ttke  remaining  period 
on  the  day  of  tbe  maturity  of  this  note.  In- 
terest coupons  for  tbe  payment  of  said  inter- 
est are  also  hereunto  annexed.  Tbe  holder 
of  this  note  may  extend  tbe  time  for  the  pay- 
ment of  tbe  whole  or  any  part  thereof,  on 
the  maker  executing  coupons  for  Interest  to 
accrue  thereon  during  such  extension,  at  a 
rate  not  exceeding  ten  per  cent  per  annum, 
payable  the  dates  herelu  named  for  tbe  pay- 
ment of  Interest  Such  coupons  to  be  also 
hereto  annexed,  and  to  be  evidence  of  such 
extension.  Tbls  is  one  of  a  series  of 
promissory  notes  of  even  date  herewith,  exe- 
cuted by  and  payable  to  the  same  parties, 
for  an  actual  loan  of  money  amounting  In 
tbe  aggregate  to  tbe  sum  of  iMtUOO,  and  se^ 
cured  by  a  deed  of  trust  of  the  same  date  up- 
on real  estate  situate  In  the  county  of  Knox 
and  state  of  Missouri,  under  the  proTldons 
of  which  deed,  should  the  lUker  of  tbe  said 
promissory  notes  fall  to  pay  the  legal  holder 
or  holders  thereof  any  of  the  principal  sums 
payable  thereby,  or  any  Installment  of  In- 
terest on  any  of  said  principal  sums,  at  the 
respectire  times  when  the  said  principal 
sums,  or  any  of  tiiem,  or  any  of  the  said 
installments  of  interest  tbereon,  shall  be- 
come due  and  p^abla  by  the  tenor  and  ef- 
fect of  tbe  said  promissory  notes  and  tbe 
said  orlgUi^  Interest  coupons,  respectively, 
or  as  the  said  principal,  or  any  part  thereof, 
or  Interest  tbereon,  may  become  payable  by 
and  during  any  such  extension,  tbe  trustees 
named  in  siicta  deed,  or  either  ot  them,  or 
the  BnxTlTor  of  them,  or  the  executors  or  ad- 
ministrators of  such  BurrlTor,  may  In  that 
case  at  once  proceed  to  sell  the  trust  prop- 
erty at  pnUic  sale,  for  cash,  on  the  publica- 
tion of  a  notice  of  tbe  sale  at  least  thirty 
days  prior  thereto,  and  from  the  proceeds 
of  the  sale  pay  all  of  tbe  said  principal  snmii 
payable  by  the  said  three  promissory  notes, 
with  tbe  Interest  thereon  computed  to  tbe 
day  of  sale,  so  far  as  tbe  same  may  then 
remain  unpaid,  together  witb  the  costs  and 
expenses  of  the  said  trust  and  sale.  Joseph 
Long." 

Coupon. 

"Loan  No.  1.06S.  No.  (1),  coupon  8.  Dne 
L.  and  C.  H.  Bull  or  order  on  the  Ispt  day  of 
April,  1880,  serenty-flTe  dollars,  payable 
without  grace  at  the  banking  bouse  of  !«. 
and  C.  H.  Bull,  In  Quincy,  Ills.,  with  current 
rate  of  exchange  on  New  Tork;  being  for 
tbe  payment  of  interest  due  that  day  on  my 
note  to  L,  &  O.  H.  Bull  of  even  date  here 
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with,  for  the  sum  of  fifteen  hundred  dollara, 
payable  five  years  after  date.  If  this  cou- 
pon is  not  paid  at  maturity,  then  It  Is  to  bear 
interest  at  the  rate  of  ten  per  cent  per  an- 
Qom  from  date  until  paid.  Joseph  hong. 
Qoincy*  Ills.,  Dec  18th,  1876w" 

O.  D.  Jones,  for  appellant  Blair  ft  Mar- 
cband  and  W.  C  Holllster,  for  appellee. 

BARCLAY,  0.  J,  (after  stating  the  facts). 
These  appeals  form  the  latest  chapter  (to 
date)  of  the  litigation  between  the  brothers 
Long.  It  will  not  be  necessary  to  go  over  the 
entire  history  of  their  dispute.  Its  principal 
features  are  described  in  former  opinions. 
Long  V.  Long  (1883)  79  Mo.  644;  Long  T. 
T..ong  (1888)  96  Mo.  180,  8  a  W.  766;  Long  T. 
Long  (1892)  lU  Mo.  12,  19  S.  W.  537;  Long 
V.  Long  (1894)  28  S.  W.  69.  The  case  In  hand 
came  to  the  court  In  banc  from  the  First  di- 
vision by  transfer  after  the  last-mentioned 
opinion  had  been  rendered,  and  a  motion  for 
rehearing  bad  been  made.  The  efTect  of  the 
transfer  to  the  court  In  banc  was  to  grant 
the  rehearing,  which  was  duly  bad  before  the 
entire  court.  The  case  Is  the  same  that  was 
before  the  first  division  of  the  court  in  1892, 
reported  in  111  Mo.  (19  S.  W.),  The  cause 
was  then  remanded,  with  these  directions: 
"On  the  return  of  this  cause  to  the  lower 
court,  the  plaintiff  will  be  allowed  to  proceed 
wltb  his  foreclosure,  provided  be  include 
within  Its  scope  the  whole  Indebtedness  due 
from  the  defendant,  and  shall  open  the  sale 
heretofore  made  by  him  under  the  second  or 
llowerton  deed  of  trust,  and  shall  be  treated 
in  all  respects  aa  a  mortgagee  In  possession." 
After  the  decision  quoted,  the  plaintiff  In  the 
circntt  court  (June  16,  1893)  filed  his  second 
amended  petition,  the  general  outlines  of 
which  are  aa  follows:  David  Long  la  plain- 
tiff. The  defendants  are  Joseph  Long, 
Charles  H.  Bull,  William  B.  Bull,  Mary  J. 
Rlnehart,  Frank  E.  Rluehart,  Fanny  B.  Mc- 
CuUey,  Thomas  M.  McCuiley  (her  husband), 
Robert  P.  Johnson,  Orville  D.  Jones,  Samuel 
B.  Davis,  and  Henry  T.  Hovrerton.  None  of 
these  defendants,  except  Joseph  Long,  was  a 
part?  to  the  cause  on  the  first  ai^al  in  this 
ease.  Plaintiff  gives  at  length  in  the  peti- 
tion an  account  of  the  original  loan  secured 
by  tbe  deed  of  trust,  known  to  all  the  parties 
as  tbe  "Bull  Mortgage."  He  then  mentions 
the  sale  of  the  land  under  that  deed  at  the 
instance  of  the  Insurance  company,  as  holder 
of  tbe  secured  notes;  the  purchase  of  the 
land  by  Mr.  Goodman;  tbe  boldlng  of  that 
sale  Invalid  by  the  suprnue  court  (Long  v. 
Ix>ng,  79  Mo.  644);  and  tbe  purchase  by  plain- 
tiff thereafter  of  tbe  Goodman  title,  and  of 
tbe  original  mipaid  notes  of  that  loan.  Then 
plaintiff  adds  bis  version  of  the  transaction 
in  wblcb  the  later  incumbrance,  known  by 
the  parties  as  the  "Howerton  Mortgage,"  was 
given.  Plaintiff  asserts  that  it  Is  a  subsist- 
ing oUIgatlon,  and  allies  that  he  (irialntiff) 
bas  been  In  poaseaslon  of  fbe  land  since  July 


1,  1885,  as  the  holder  of  the  notes  secured  by 
that  mortgage.  Then  follows  a  statement  of 
several  later  incumbrances  placed  by  Joseph 
Long  on  some  of  the  lands  described  In  the 
deeds  which  David  claims  under.  These  In- 
cumbrances are  mentioned  as  a  basis  for  the 
prayer  that  those  Incumbrances  be  decreed 
to  be  subsequent  liens  to  the  mortgages  which 
idalntlff  aims  to  enforce  and  foreclose.  To 
obtain  such  a  decree  the  above-mentioned  par- 
ties, tbe  Rlneharts,  McCuiley,  Johnson,  Jones, 
and  Davis,  are  named  by  plaintiff  as  parties 
defendant  The  Messrs.  Bull  and  Howerton, 
who  were  trustees  In  tbe  deeds  of  trust  that 
form  tbe  basis  of  idalntlff's  suit,  are  Joined 
as  defendants  on  that  account.  The  prayer 
of  the  petition  Is  that  pltdntlff  "be  subrogated 
to  all  tbe  rights  of  the  said  Phcenlx  Mutual 
Life  Insurance  Company  In  and  to  the  said 
prlncip^  and  coupon  Interest  notes,  and  in 
and  to  the  principal  sum,  and  Interest  thereof 
and  thereon,  and  to  all  the  rights  of  the 
♦  ♦  •  Insurance  company  in  and  to  the 
deed  of  trust  securing  the  same,  and  In  and  to 
the  land  therein  described  as  aforesaid,  and 
that  he  may  have  Judgment  for  tbe  balance 
of  said  principal  and  coupon  Interest  notes  re- 
maining unpaid,  with  Interest  thereon,  with 
compound  [Interest]  per  annum,  and  for  all 
the  improvements  made  by  plaintiff  on  the 
real  estate  described  In  the  said  deed  of 
trust  from  defendant  Joe  Long  to  the  said 
defendants,  Charles  H.  and  William  B.  Bull, 
and  from  said  defendant  Joe  Long  to  said 
defendant  Howerton,  with  interest  thereon, 
and  also  for  the  taxes  paid  by  plaintiff,  or 
caused  to  be  paid  by  blm,  upon  said  real 
estate,  wltb  Interest  thereon  from  payment, 
after  allowing  the  defendant  Joe  Long  cred- 
it for  the  rents  thereof  as  aforesaid,  and  for 
Judgment  for  the  amount  of  the  note  and 
tbe  Interest  due  thereon  at  compound  [In- 
terest} per  annum,  so  as  aforesaid  made  and 
delivered  by  defendant  Joe  Long  to  said 
plaintiff,  and  to  secure  the  payment  of 
which  defendant  Joe  Long  made  and  deliv- 
ered the  deed  of  trust  to  the  said  Henry  T. 
Howerton  as  aforesaid,  and  that  the  equity 
of  redemption  and  Interests  of  the  defend- 
ants Joe  Long,  Mary  J.  Klnehart,  Frank  E. 
RInehart,  Fannie  B.  McCuiley,  and  OrvlUe 
D.  Jones  In  and  to  the  real  estate  so  as  afore- 
said described  In  said  deed  of  trust  from 
said  defendant  Joe  Long  to  said  defendants 
Charles  H.  and  William  B.  Bull,  and  from 
said  defendant  Joe  Long  to  the  said  de- 
fendant Henry  T.  Howerton,  be  forever  fore- 
closed, and  that  the  rights  of  all  the  de- 
fendants herein  be  ascertained  and  declared: 
and  If  tbe  court  shall  find  anything  due  up- 
on the  note  so  as  aforesaid  made  by  tbe 
defendant  Joe  Long  to  the  said  Stephen  C. 
RInehart,  deceased,  and  upon  the  two  notes 
so  as  aforesaid  made  by  defendant  Joe  Long 
to  defendant  OrvIUe  D.  Jones,  then  that  the 
court  shall  declare  and  adjudge  that  the 
same  be  declared  subsequent  Hens  upon  tbe 
real  estate,  or  any  part  thereof,  so  as  afore- 
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saia  d«!OTH>ed  lli  the  feald  Bull  doed  of  trust, 
and  tn  the  said  Howcvton  deed  of  trust,  afid 
that  the  paymenta  thereof  be  postpoued  im- 
til  tb«  Mid  prtndpal  ntytes  and  coupon  in- 
terest notes  CO  as  aforesaid  made  and  de- 
livered by  defendant  Joe  Long  to  the  said 
L.  k  C.  H.  BuU,  and  the  note  so  as  afore- 
said made  and  U^Ivered  defendant  Joe 
Long  to  plaintiff,  be  falty  paid  off  and  sat- 
iBfled,  and  that  the  said  real  estate  so  as 
aforesaid  described  hi  the  said  two  deeds 
of  tmst  from  defendairt  Joe  TiODg  to  the  de- 
fendants Charles  H.  and  William  B.  BuD,  and 
from  defendant  Joe  Long  to  defendant  Hen- 
rj'  T.  Howeiton,  be  soM  to  pay  off  and  sat- 
isfy the  judgment  and  decree  wbicb  shall 
be  rendered  herein  in  favor  of  plaintiff,  and 
If  there  rtiftll  be  any  sut^lns  arising  from 
the  sale  of  said  t<eal  estate  over  and  alxr^ 
the  payment  of  the  said  Jodgroeut  vhlcb 
shall  or  may  be  rendered  In  farer  of  plain- 
tiff,  together  ^tli  tlie  costs  of  this  tratt, 
then  that  the  same  be  paid  over  to  the  par- 
ties interested  therein  according  to  the  flnd< 
Ings  and  decree  of  this  court,  and  for  gen* 
eral  relief."  The  angwer  of  the  leading  de- 
fendant, Josciifa  Long,  contains  a  number  tff 
MlM>olal  defenses,  which  will  be  mentioned 
along  with  the  discussion  of  them.  Several 
of  the  defendwts  (rls.  Messrs.  Bnit,  Davts, 
and  Jones)  answered  to  the  effect  that  they 
are  not  necessary  or  proper  parties  to  the 
Ihlgatloa.  The  hei>-s  of  RInebatt  and  1ft. 
Howorton  failed  to  anirwer,  and  default  was 
taken  against  them.  The  plaintiff,  by  re- 
ply, met  Uie  answer,  so  fbat  Isi^ues  were 
raised  for  trial.  Hie  noteworthy  features 
of  the  answers  and  reply  will  appear  hi  the 
course  of  the  opinion.  Certain  motions  were 
made  before  trial  which  It  will  not  be  nec- 
essary to  specially  notice.  In  view  of  the 
rulings  hereafter  announced.  The  canse 
came  to  trial,  and  defendant  demanded  a 
Jury  to  try  the  Issue  of  fact  as  to  the  How- 
erton  deed  of  trust,  but  the  demand  was 
oTerruleo. 

The  leading  facts  were  not  in  serious  con- 
trorersy  at  the  trial,  thongh  there  are  some 
differences  on  minor  Issues.  The  following 
dates  of  the  principal  events  were  shown,  and 
It  win  be  well  to  note  them  particularly: 

1875.  December  18th.  Date  of  Bull  fleefl 
of  trust,  securing  loan  of  $4,000  and  Interest. 

1S77.  July  6th.  Date  of  "Howerton**  deed 
of  trust,  securing  $2,083  and  Interest. 

1877.  October  1st  Default  on  IntesreBt  of 
the  BuU  loan. 

1877.  Kovember  27tti.  Bale  nnder  BnU 
deed  of  trust.   Pnrchase  by  Ooodman. 

1877.  November  SOth.  Deed  of  quitclaim 
to  phtlntlff  of  Goodman's  title. 

1618.  April  2d.  First  ejectment  action  be> 
gun.    Long  t.  I^ong.  79  Mo.  644. 

1870.  April  12th.  Bale  under  Howertnn 
deed  of  trust   Plaintiff  became  purchaser. 

1881.  Tbtarch  20th.  Plaintiff  went  Into  pos- 
session nnder  circuit  judgment  In  the  first 
ejectment  case. 


18Sk  AprU  ISth.  Plaintiff  surrendered 
possession  under  order  of  restltntton.   7*  Wo. 

044. 

18Mk  May  8t^.  Second  ejectmeat  b^un 
(Long  V.  tx>ng,  96  Mo.  180,  S  S.  W.  796)  nn- 
der the  Howerton  sale  to  plaintiff. 

1884.  May  15th.  Suit  en  equity  begun 
(Long  T.  Long),  afterwarde  ended  by  dlemissal 
"without  prejudice"  in  Marlon  county  circuit 
court,  June  15,  1886. 

1885.  July  let  Flaintffff  took  pogaeesiott 
nnder  clrcalt  judgment  ta  second  ejectment 
case,  afterwards  affirmed  by  supreme  court. 

I  96  Mo.  180,  8  S.  W.  706. 

1887.  September  24th.  Present  anlt  b^tm. 
1898.   June  16tb.   Amended  petftlOB  filed, 
afler  reversal.    Ill  Mo.  12,  1»  S.  W.  537. 
I    Bearing  these  dates  In  mind,  the  subetnnce 
I  of  the  controTersy  may  be  readily  described. 
I  The  lesser  phases  of  it  (An  then  be  presented 
[  so  as  to  prerent  oonfasion  of  stntemeat 
I    Plaintiff's  case,  as  he  makes  It,  b  one  of 
I  a  mortgagee  In  peeseKton  seeking  to  f«re- 
I  <Sose  the  two  deeds  tft  trust  In  the  nature 
'  of  mortgages  above  mentioned.   ECIs  posses- 
sion is  derived  from  n  Judgment  hi  ejectment 
based  on  a  purchase  of  the  land  by  him  at 
trustee's  sale  under  the  second  (Howerton) 
incumbrance.   He  has  ac^lred  the  tJtle  of 
the  purchaser  under  the  B«n  lot-  first)  deed 
of  trust,  as  aI«o  the  notes  secured  by  that 
lu8trum«kt.   In  accordance  with  the  optlcm 
I  given  blm  by  the  opinion  of  the  First  dlrt- 
sion  on  the  fonner  appeal  (111  Mo.  12,  10  8. 
W.  5ST),  the  plaintiff  brongtit  both  demanda. 
secured  by  the  deeds  of  trust.  Into  this  fore- 
closure  suit,  and  asked  an  adjostnient  of  Us 
;  brother  Joseph's  debt,  as  described  In  tlioee 
deede.    Dpon  an  acctmntlng  the  court  found 
in  plaintiff's  favor  for  the  (Tom  of  $ll,tt({3.4!. 
and  Tendered  an  elaborate  decree  off  fore> 
closure,  and  for  payment  of  that  sum  by  de- 
fendant Joseph.  It  was  adjudged  that  Joseph 
Long's  equity  ot  redemption  be  foreclosed 
in  event  the  debt  so  ascertained  should  not 
be  paid  within  six  months.    Tb%  facts  on 
which  the  decree  was  founded  were  red  ted. 
and  the  parties  (who  were  Joined  aa  defend- 
ants, becanse  lienheldere.  after  the  aforesaid 
deeds  of  trust)  were  adjudged  to  bold  their 
titles  In  subordination  to  those  deeds,  and  to 
the  s^d  debts  secuivd  thereby.   Both  the 
tiongs  (plaintiff  and  defendant)  appealed  after 
the  necessaiy  preliminaries.   The  defenses  to 
the  plaintiff's  case  may  be  conveniently  treat- 
ed separatdy,  and  die  facts  bearing  upon 
each  win  be  stated  aloiqc  with  the  dlscnSRion 
thereof. 

1.  But,  beftme  w«  take  op  those  derell8e^  It 
may  W  wdl  to  consider  the  exact  atntns  of 
plaintiff  In  the  present  action.  He  wants  to 
be  suhn^ted  to  the  standing  of  the  orlgftial 
parties  of  the  third  part  In  the  Bid!  deed  of 
trust,  to  enforce  the  debt  which  It  secured,  and 
to  foreclose  Joseph  Long's  equity  ot  redemptkm 
under  that  deed.  The  plaintiff  was  already  Hi 
possession  tmder  the  second  (Howertm)  deed 
of  trust  The  Flivt  dtvlston  ot  tbe  sqpreme 
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comt  (111  Mo.  12,  19  &.  W.  SS7)  beU  ftirt 
plaliitlff  WBt  not  eDtltlefl  to  be  mbrc^fttea  te 
tbe  place  of  the  orlgftnl  benallelary  hi  tJie  Btfl 
deed  of  trust  wItbMt  also  letting  In  Joseph 
Long  to  redeem  nnaor  the  second  (Howerton) 
IncombrtDce.  The  platntMr  conformed  to  that 
nding  to  tbe  trial  court,  end  ammded  bto  pe- 
tltkm  aocsnnosly.  Nettber  tbe  idaintfff  nor  any 
of  the  defendasts  at  any  tUae,  In  any  vay.  In 
tbe  drcutt  court  imceedh^,  dalnwd  or  a»- 
SHted  tlMt  Scaepb  Long  bad  lost  bfs  rigbt  of 
redemptVm  by  leaflcm  cS  platntufs  pnndnse  un- 
der tbe  aecood  (Howertxm)  deed  of  tmst. 
Plaintiff  baa,  tbiougbout  the  case,  Insisted  tliat 
tbe  equity  of  redemptloD  of  Joseph  Long  under 
the  first  bicnnibfanGe  waa  alive,  and  bence  has 
a«ked  to  have  tt  tortdoeed.  Snce  tbe  fonner 
appeal  In  tlda  eidt  be  baa  Vkewlae  made  the 
same  clotan  as  to  the  -Howerton  deed.  De- 
fendant Lmg  bas,  It  la  tnie»  a^cwd  tbat  pSato- 
tiff  bad  an  adequate  remedy  at  law,  as  owner 
of  the  Ban  lam  notes  and  IneamtoninceB,  and, 
bmce,  tbat  plafntUf  bad  no  rlgbt  In  equity  to  a 
decree  for  stfteogatbm  to  tbe  place  of  Ibe  cred- 
itor la  flw  Btin  deed.  Bat  at  no  time  bas  Jo- 
seph LoBg  ^dalmed  bla  right  to  tlie  eqnlty  «f 
redemption  conceded  by  tbe  irialntlirs  irtead- 
logs  as  to  both  these  ineumbmnees.  On  tbe 
contfBiy,  the  whole  theory  of  Jos^ib  Lob^s 
defease  Is  to  prevent  tbe  enfiwcement  by  David 
of  tbe  Bun  debt,  and  to  cnt  down  the  amount 
of  David's  datm  as  to  both  fncombvances. 
The  creditor  under  the  flnt  deed  of  trust  bad 
the  QBdoribied  ilifbt  to  assen  agatost  tbe  debt- 
or, and  agabist  the  bind,  the  dalm  wbteh  Ibot 
deed  secved.  That  right  bas  paased  to  tbe 
{dalntlff,  as  will  amear  further  on;  and,  If 
plaintiff  demands  Its  recognition  and  enforce- 
ment by  the  court,  it  to  not  for  ^  latter  to 
reAiae  It  beeanse  plaintiff  might  bave  a  stand- 
ing  to  ask  BomeOiIng  dtfloent.  If  plaintiff  bad 
die  cbcdce  of  either  resting  upon  Ms  legal  title, 
or  of  yielding  to  defendant  an  equity  of  re- 
demption as  to  both  iDcmfibiflnces,  In  order  to 
obtain  a  decree  Cor  the  tmpald  Bun  debt,  we 
do  not  see  bow  tbe  courts  could  propMy  de- 
]Hlre  plaintiff  of  bh  zlgtat  to  elect  which  course 
be  Wttnld  choose.  A  mortgagee  in  possesion 
may  imdenbtedly  bring  a  bill  to  foreckne.  and 
certainly  no  donrt  of  equity  sbould  compel  a 
mortgiigee  to  waive  any  of  the  concurrent  rem- 
edies to  which  be  may  be  entltied.  Thornton 
r.  PIgg  aSST)  24  Ho.  218.  It  shonld  further- 
more be  remembered  tbat  nuder  the  mllng  in 
Schauewerk  v.  Hoberccbt  (1883)  117  Mo.  22, 
22  S.  W.  049.  plaintiff  acquired  tbe  legal  title 
to  tbe  land  by  reason  of  bla  porchnse  tram 
Goodman,  even  Ibonj^  tbe  ea^  to  Ooodman 
nnder  tbe  Bull  inemnbrance  may  have  been 
w>  Irregnlar  as  not  to  extlngnlsb  the  mortga- 
gor's eqnfty  of  redemption.  As  the  holder  of 
the  legal  title,  philnttff  could  not  proceed  to 
equity  to  mforce  the  debt  secured  by  the  Bull 
deed  of  tmst,  and  at  tbe  same  time  claim  tbat 
tbe  entire  equity  of  vedethptkm  of  Jos^h  was 
extlngulsbed  i^alntltrs  purchase  under  tbe 
Howerton  deed.  And  so  tbe  First  division  de- 
darcd,  In  tbe  teamed  <vlBion  of  Judge  Sher- 


wood, wtai  this  came  was  here  before.  Ill 
Me.l2,ie8.W.  6S7.  We  certainly  ihoBld  fcd- 
lowttiatndtag.  It  Is  dearly  Jnet  If  there  Is 
any  force  or  value  In  tbe  rule  tyt  appellate  prac- 
tice so  often  declared  and  mforced  In  this  court, 
tbat  parties  siMOld  be  held  bonnd  on  a^eal  by 
the  positions  they  have  taken  In  the  trial  coort, 
these  parties  should  now  be  dealt  with  aeecnd- 
Ihg  to  the  ease  they  bave  made  :ind  tried  dn 
the  cbtnilt.  Walsh  v.  Warren  (ISTtS)  18  Mo. 
167:  Bensleck  v.  Cook  (1892)  110  Mo.  173,  19 
8.  W.  642;  Carpet  Oo.  T.  <;rawft>td  0895)  127 
Mo.  830,  30  a.  W.  leS;  Bvana  v.  Kmize  089S) 
128  Mo.  CTO,  81  8.  W.  123;  Meyer  v.  Chair 
Co.  130  Mo.  188,  82  S.  W.  800.    In  my 

cqilnlon,  It  woold  be  manifestly  Ineqiiltable  for 
the  supreme  court  to  adjudge,  on  this  reeord, 
that  Joseph*s  equity  at  redemiftlon  was  extln- 
gulsbed by  the  Hower^  sale,  coutraiy  to  Jo- 
seph's protest,  as  weD  as  contrary  to  the  cbdm 
of  tbe  plaintiff  hi  an  his  pleadings  in  the  ease. 
Tbe  conrt  certainly  would  not  now  aHow  the 
plaintiff  to  take  tbat  position  for  himself.  And 
surely  tbe  court  ougW  not,  of  Its  own  motion, 
to  push  him  into  such  a  position.  No!  the  ease 
shonld,  In  my  opinion,  be  treated  In  accordance 
with  the  positions  taken  and  tbe  demands  made 
1^  tbe  parties  in  the  circnft  court,  -unless  some 
nile  of  public  policy  (enforceable  by  the  comit 
witbont  regard  to  their  wish)  prevents  such 
treatment,  and  no  such  rule  that  we  know  of 
is  applicable  to  the  facts  of  this  litigation.  We 
promed,  tb«efore,  to  consider  tbe  defenses  pre- 
sented to  the  trial  court 

2.  Tt  Is  contended  for  defendant  that  the  suti 
Is  barred  Kmttatlon,  as  to  any  claim  based 
on  the  Bill!  deed  of  trust.  Even  were  the  debt 
barred,  the  deed  of  trust  might  still  be  avnila 
ble  to  the  creditor  by  a  foreclosurt  suit,  as  has 
been  held  in  several  judgments  of  this  court. 
Lewis  V.  Schwenn  (ISSO)  93  Mo.  26,  2  S.  V>. 
891;  Combs  v.  GoMsworthy  (1892)  109  Mo. 
151,  18  S.  W.  1130;  Chouteau  v.  Riddle  aS92) 
110  Mo.  3(Jt;.  19  S.  W.  814.  But  this  suit  was 
begrun  wlthta  10  years  after  the  first  default 
In  the  payment  of  Interest,  which  was  hi  Octo- 
ber, 1877.  so  that  the  statute  of  Umltatlon  does 
not  bar  this  suit  to  enforce  the  debt  secured  by 
that  deed,  unless  the  ameoflmont  of  fhe  peti- 
tion Into  its  present  form  In  1803  permits  that 
statute  to  apply.  But  tbe  amenJmcnt  did  not 
substantially  change  the  plalntlfTs  demand 
against  Joseph  Long,  as  to  the  Bull  debt.  It 
merely  brought  the  second  deed  of  trust  Into 
view  for  a  foreclosure,  and  thereby  conceded 
Joseph  Long's  right  to  redeem  as  to  both  claims 
of  plaintiff,  in  accordance  with  the  ruling  of 
the  supreme  court  requiring  that  course  to  be 
taken.  The  amendment  did  not  make  the  stat- 
ute of  llmltitlons  available  In  this  case,  even 
If  It  wou'd  have  been  available  as  to  a  new 
suit  then  be<run.  Lilly  v.  Toblioin  (1891)  103 
Mf).  477,  15  S.  W.  018.  It  Is  not  claimed  that 
the  debt  soenred  by  the  Howerton  Incumbrance 
Is  biirred  by  limitation  afmhist  plaintiff  as  mort- 
gagee In  possession.  Hie  answer  limits  the 
pleas  of  limitation  to  the  demands  founded  on 
the  first  Incumbrance.  _  . 
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3.  Aa  plalntiS  Is  the  Iwkler  of  tbe  original 
ootas  (Indorsed  In  blank  by  the  payees)  men- 
tioned in  tbe  Bull  deed  of  trust,  and  Is  tbe  pur- 
chaser of  such  legal  title  as  Goodman  acquired 
at  the  first  trustees'  sale.  It  is  wholly  Immaterial 
whether  or  not  the  Insurance  company,  which 
iB  said  to  have  been  the  holder  of  the  notes  at 
the  time  of  that  sale,  was  an  Incorporated  con- 
cern, or  merely  a  business  firm  dealing  by  that 
name.  'Vhe  bidorsement  fn  blank  by  the  pay- 
ees, the  Bulls,  and  the  possession  of  the  notes 
by  plaintiff,  being  shown,  made  a  prima  facie 
case  of  plaintiff's  title  to  tbe  notes,  whlt-li  notli- 
log  presented  adversdy  rebutted.  Tbe  brlngint; 
on  of  the  sale,  however,  to  meet  the  require- 
ments of  the  first  mortgage,  must  be  held  an 
election  to  bring  the  notes  seciired  thereby  to 
maturity  for  the  pnrposes  of  a  sale  at  that 
lime.  The  creditor  had  the  privilege  of  ex- 
ercising such  election  according  to  the  terms 
of  the  notes  themselves,  as  well  as  of  the 
first  deed  of  trusL  The  creditor  by  that 
election  made  the  principal  notes  due,  for  the 
purposes  of  payment  by  the  proceeds  of  the 
sale.  Tbe  proceeds  were  sufflclent  in  amount 
to  discharge  the  debt.  But  the  sale  was  held 
Ineffective  to  pass  tbe  debtor's  title,  or  to  cut 
out  the  equity  of  redemption.  Long  v.  Long 
(1883)  79  Mo.  644.  And  plaintiff,  having 
meanwhile  acquired  tbe  rights  of  the  secur- 
ed creditor.  Is  entitled  to  all  the  remedies 
available  to  enforce  those  rights.  He  bad  an 
eqoitable  Interest  In  the  estate  by  reason  of 
his  position  aa  beneficiary  in  the  second 
(Howerton)  deed  of  trust,  and  hence  was  no 
mere  volunteer  In  taking  up  the  Bull  notes, 
and  acquiring  the  legal  title  as  security  for 
ihem. 

4.  As  plaintiff  established  title  to  the  orig- 
inal principal  notes,  the  right  to  enforce  tbe 
security  which  tbe  Bull  deed  of  trust  afford- 
ed for  their  payment  beluiged  to  plaintiff,  in 
the  circumstances.  Tbe  fact  that  he  asked  to 
be  subrogated  to  the  position  of  the  original 
creditor  would  not  shorten  tbe  atatntory  lim- 
Itatloo  otherwise  applicable  to  the  enforce- 
ment of  that  deed  of  trust.  The  request  for 
subrogation  is  merely  incidental  to  the  lar- 
ger objects  sought  by  plaintiff,  and  stated  in 
his  petition.  So  we  hold  that  the  limitation  i 
of  five  years  has  no  application  to  plaintiff's 
case,  and  still  less  has  the  limitation  In  one 
year. 

5.  The  limitation  of  one  year  is  pleaded 
w^th  reference  to  the  earlier  suit  which  end- 
ed In  Marlon  county.  It  is  argued  by  de- 
fendant that,  as  that  earlier  suit  was  of  the 
name  general  nature  as  the  pending  one,  a 
renewal  of  It.  on  the  same  grounds,  should 
have  been  begun,  under  section  G784,  Rev. 
St.  1880,  within  one  year  after  the  former 
ended.  But  tbe  short  term  of  limitation  pre- 
scribed by  the  last-cited  section  obviously 
was  not  Intended  to  curtail,  but  to  extend, 
tbe  time  allowed  by  other  sections  of  the 
limitation  law  for  the  briuging  of  suits.  The 
fact  that  a  suit  has  been  brought  and  has 
been  terminated,  aa  descrllwd  In  section  678^ 


within  the  period  limited  for  suits  of  Its 
class,  does  not  prevent  the  institution  of  an- 
other suit  within  tbe  period  allowed  to  an 
original  suit  of  the  same  class.  The  priv- 
ilege conferred  by  section  6784,  of  bringing 
another  suit  within  one  year,  la  available 
when  the  time  of  limitation  otherwise  pre- 
scribed for  suits  of  the  kind  has  expired. 

6.  It  may  be  convenient  just  now  to  dis- 
pose of  another  point  referring  to  the  suit 
which  terminated  In  Marlon  county.  De- 
fendant Insists  that  the  judgment  there  was 
a  final  adjudication  of  the  subject  now  tn 
litigation.  Conceding  that  the  former  suit 
was  for  the  same  objects  as  this  one,  tbe  re- 
suit  there  (upofa  a  motion  for  Judgment  on 
the  pleadings)  was  "that  plaintiff's  bill  be  dis- 
missed without  prejudice,  and  that  defend- 
ant have  and  recover  of  plaintiff,  David 
Long,  his  costs,"  etc.  If  that  Judgment  was 
erroneous.  In  the  then  stat«  of  the  record 
(which,  however,  we  do  not  dedde).  defrad- 
ant'8  remedy  was  by  a  resort  to  some  process 
to  reTlew  it  The  Judgment  was  not  void. 
It  If  not  subject  to  a  successful  attack  col- 
laterally upon  a  mere  showing  that  it  should 
have  omitted  the  words  "without  prejudice." 
We  must  deal  now  with  the  ju(^;ment  Just  as 
it  stands.  In  its  present  form,  it  Is  not  a 
conclusive  adjudication  of  the  matters  then  In 
controversy,  precluding  a  later  suit  for  the 
same  cause  of  action. 

7.  Nor  did  the  trial  court  err  in  excluding 
oral  testimony  offered  by  defendant  with  a 
view  to  ^ve  a  broader  effect  to  the  Marlon 
county  judgment  than  Its  terms  reach.  The 
record  could  not  be  varied  In  a  collateral 
suit  by  testimony  of  that  sort.  There  are,  no 
doubt,  occasions  when  extrinsic  testimony  is 
available  to  elucidate  some  obscurity  In  the 
meaning  of  a  Judgment;  but  to  contradict 
such  a  Judgment  is  quite  a  different  matter, 
and  that  would  be  the  effect  of  the  testimony 
tendered  on  that  subject  In  the  case  at  bar. 
It  was  not  admissible  in  the  circumstances 
shown  by  this  record. 

8.  The  demand  for  a  jury  was  not  well 
founded,  under  the  rulings  of  the  supreme 
court  for  many  years.    The  case  Is  clearly 

'  one  of  equitable  cognizance,  and  was  prop- 
erly triable  by  the  court,  under  our  law  on 
tbe  subject.    Rev.  SL  18S9.  S  2132;  Brim 
Fleming  (Mo.  Sup.;  1806)  S7  S.  W.  SOL 

9.  Tbe  defendant  further  argues  that  the 
trial  court  was  in  error  In  permitting  plain- 
tiff to  recover  the  Interest  adjudged  to  hlro 
by  the  decree.  On  tbe  other  hand,  the  lead- 
ing cross  error  assigned  by  plaintiff  on  his 
appeal  Is  that  there  was  error  against  him. 
In  not  allowing  more  Interest  on  the  Ball 
debt  in  the  final  result.  The  passage  in  the 
finding  which  Indicates  in  a  general  way 
tbe  principles  applied  by  the  learned  trial 
judge  to  this  branch  of  the  controversy  is  as 
follows:  "And  the  -court  further  finds  that 
plaintiff,  by  virtue  of  his  said  right  to  sub- 
rogation as  aforesaid,  is  entitled  to  recover, 
and  only  recover,  the  sums  eq>ecifled  In  said 
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principal  promlasory  notes,  and  six  per  cent, 
tbereon  per  annum  from  October  1,  1877,  np 
to  the  date  of  tbelr  respective  maturity,  and 
interest  from  tlie  maturity  of  each  of  said 
notes,  at  the  rate  of  ten  per  cent,  -per  annum, 
np  to  the  date  of  this  decree,  no  Interest  be- 
ing compounded."  The  principal  notes  re* 
ferred  to  were  three,  of  which  two  were 
for  $1,500  each,  payable  at  five  and  six 
years,  respectively,  and  the  third  was  for 
$1,000,  payable  four  years  from  the  date 
which  all  of  them  bore,— December  18,  1875. 
The  notes  promised  payment  of  Interest  be- 
fore maturity,  and  also  "after  due,  until  the 
said  principal  sum  Is  fully  paid,"  at  "the 
rate  of  ten  per  cent  per  annum";  and  they 
recited  that  "interest  coupons  for  the  pay- 
ment of  said  Interest"  were  annexed  to  the 
Qotes.  These  coupons  matured  at  Intervals 
uf  six  months,  beginning  April  1,  1876,  ex- 
ceptlng  the  last,  which  was  payable  at  the 
maturity  of  the  entire  loan.  Each  interest 
coupon  also  contained  a  promise  to  pay  10 
per  cent.  Interest  on  the  amount  of  the  cou- 
pon, if  not  paid  at  maturity.  The  defendant 
insists  that  the  aforesaid  notes  and  coupons 
-xhibit  an  agreement  for  usurious  Interest, 
nod  that  plaintiff  cannot  enforce  that  part 
uf  the  agreement.  Defendant  put  In  evi- 
dence ccsrtain  statutes  of  Illinois  supposed  to 
have  some  bearing  on  the  rights  of  the  par- 
ties. They  are  found  in  the  Revised  Statutes 
(1874)  of  that  state  (chapter  74,  SS  4-9,  Inclu- 
sive), but  were  In  force  from  a  much  earlier 
.late, — long  before  the  facts  now  In  litigation. 
The  original  transaction,  out  of  which  the 
Boll  loan  grew,  took  place  at  Edina,  Ho. 
There  the  notss,  coupons,  and  mortgage  were 
executed.  The  payees  of  the  notes  resided 
at  Qnlncy,  TXL  The  notes  and  coupons  were 
expressed  as  dated  in  tlie  latter  city,  and 
were  made  payable  there,  at  the  banking 
house  of  the  payees,  L,  &  O.  H.  Bull.  The 
defendant  Insists  that  like  agreement  as  to 
interest  Is  nrarlous,  according  to  the  law  of 
Illinois,  the  place  where  the  notes  and  cou- 
pons vrere  payable.  He  proved  that  law,  as 
a  fact,  at  the  trial.  There  Is  nothing  in  the 
ease  to  suggest  that  there  was  any  intent 
to  evade  any  law  of  Missouri  In  so  drawing 
the  notes.  On  the  contrary,  the  payees  bad 
a  banking  house  at  Qulncy,  and  the  fixing 
of  the  place  of  payment  there  seems  to  have 
been  a  very  natural  and  reasonable  arrange- 
ment If  It  be  conceded  that  the  law  of  Il- 
linois is  applicable  to  determine  the  recover- 
able amount  of  Interest,  It  Is  clear  that  the 
notes  and  Interest  coupons  are  entirely  valid, 
according  to  the  most  recent  expressions  of 
opinion  1^  the  snpreme  court  of  that  state. 
Benneson  v.  Savage  (1888)  130  HI.  353,  22  N. 
E.  838;  Drury  v.  Wolf  (1800)  134  ID.  293,  25 
.N.  B.  (iJO:  Bowman  v.  Neely  (1894)  151  111. 
■(7,  37  N.  B.  840.  We  are  further  of  the  opin- 
ion that  If  the  interest  to  t>e  paid  for  the 
loan  was  valid  and  lawful  according  to  the 
law  of  the  place  where  the  interest  was,  in 
good  faith,  agreed  to  be  paid,  that  agreement 


as  to  interest  should  be  held  good  in  the 
courts  of  this  state,  In  the  circumstances 
sliown  In  this  case.  The  law  of  Missouri, 
where  the  notes  were  signed,  does  not  de- 
clare such  Instruments  wholly  Invalid  or 
void  because  of  stipulations  to  pay  greater 
interest  than  the  statute  of  our  state  permits. 
Our  home  law,  In  case  of  usury,  only  pur- 
ports to  affect  the  right  to  recover  Interest 
So  we  are  not  required  to  determine  the 
question  that  would  arise  as  to  the  validity 
of  these  notes  had  our  law  declared  them 
wholly  void  in  event  of  an  Infraction  of  the 
statute  as  to  usury.  The  agreement  as  to 
interest  we  regard  as  valid,  If  sanctioned  by 
the  law  of  the  place  where  the  parties  to 
the  paper  have  agreed  that  the  Interest  shall 
be  paid.  Miller  v.  Tiffany  (1863)  1  WalL  298; 
27  Am.  &  Eng.  Enc.  Law,  071. 

10.  But  In  relation  to  the  subject  of  Inter- 
est another  matter  should  be  mentioned. 
The  holder  of  the  notes  brought  on  a  sale  of 
the  land  to  meet  the  demands  of  the  Bull 
deed  of  trust  In  November,  1877.  In  so  do- 
ing, he  elected  to  treat  all  the  notes  and  cou- 
pons as  due.  In  point  of  fact,  the  land 
brought  at  the  sale  the  full  amount  then  due 
on  these  evidences  of  Indebtedness.  The 
holder  bad  the  right,  by  the  terms  of  the 
deed  of  trust,  to  take  that  course,  but  that 
d(-ed  gave  specific  directions  touching  tlip 
application  of  the  proceeds  in  that  event. 
After  the  payment  of  expenses  and  cert-iln 
charges,  such  as  taxes,  Hens,  and  Insurance, 
the  deed  of  trust  declares  that  from  the  pro- 
ceeds of  sale  there  shall  be  paid— "Third,  to 
the  party  of  the  third  part  or  to  the  legal 
holder  or  holders  of  said  notes,  the  principal 
sums  of  money  thereby  payable,  with  the 
interest  thereon  computed  to  the  day  of  sale, 
so  far  as  tlie  said  principal  and  Interest  re- 
main unpaid."  etc.  From  this  provision.  It 
is  evident  that  where  a  sale  of  the  land  oc- 
curs, so  as  to  pass  a  title  under  the  deed  of 
trust,  the  beneficiary,  who  brought  on  the 
sale  cannot  equitably  claim  any  interest  on 
Interest  coupons  beyond  the  date  of  the  sale, 
even  where  the  latter  is  imperfect,  and  there- 
fore effects  no  extinguishment  of  the  debt- 
or's equity  to  redeem.  By  the  terms  of  tbe 
mortgage,  as  well  as  of  the  notes,  however, 
the  Interest  payable  after,  as  well  as  before, 
maturity  of  the  notes,  Is  10  per  cent  per  an- 
num; and  therefore  the  interest  payable  to 
plaintiff,  who  has  acquired  said  notes,  should 
be  decreed  at  that  rate,  without  compound- 
ing, from  the  date  of  the  sale,  in  Novembei-, 
1 877. 

11.  Wltti  the  above  modification,  we  regard 
the  Judgment  of  the  circuit  court  as  correct 
on  the  subject  of  Interest.  But,  from  what 
has  been  said.  It  follows  that  we  must  re- 
verse the  Judgment  that  said  modification  as 
to  Interest  may  be  made,  and  the  account 
conclude:!  to  this  time-  Tbe  cause  Is  there- 
fore remanded,  with  directions  to  bring  tbe 
account  down  to  the  date  of  final  hearing  in 
the  circuit  conrt.  In  accordance  with  the 
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«9iilteble  roles  for  accounting  with  a  mott- 
SBge*  In  po8B«sloii,  and  ID  harmony  wltli  the 
Tlewfl  above  dedared,  and  then  to  enter  a 
flaal  decree  of  foreclosure,  witkont,  howerer, 
Tetiftng  the  cue  further  than  to  finally  state 
tin  accoUBt  of  rents  and  proBta,  interest, 
etc.,  to  the  date  of  the  decree.  The  costs  of 
this  appeal  Aorid  be  taxed  equally  against 
the  two  brothers  Loiig. 

6ANTT,  SfAGFARIiANB.  SHERWOOD. 
RORGBSS,  ROBINSON,  and  BRACE,  JJ^ 
concur. 


BRYAN  «t  «L  T.  CBAIG.i 
(Supreme  Court  of  Arkansas.    Nor.  13,  1887.) 
EiBCTHiiT— Z>Bn:raB— AoKBBinin  bt  AoitiKxa- 

TBATOR. 

G.,  as  widow  and  admfailstratrix  of  6.,  aned 
H.  to  net  aside  a  sale  of  laud  under  a  trast  deed 
that  B.  (his  wife  joiniag  to  relinqoish  dower 
i^hts)  had  executed,  which  action  was  com- 
promised by  H.  quitclaiming  the  land  to  G. 
Thereafter  G.  brought  ejectment  oeainst  C, 
who,  as  defense,  with  a  prayer  for  enforcement 
of  contract,  allesed  that  lie.  as  Q.'s  attorney, 
took  her  case  SRamst  H.  with  the  ngieement  th.it 
he  and  J.  would  coodnct  it  for  half  that  was  re- 
covered, and  that,  after  the  compromise  was 
agreed  on,  Q.  agreed  to  have  the  property  con- 
veyed to  him,  and  he  agreed  to  pay  her  ¥1,000 
for  her  half  interest,  and  to  pay  K.  f500,  and 
that  he  paid  the  $500  anil  took  posseasion, 
and  was  ready  to  perform.  The  heirs  of  B.,  one 
of  whom  was  made  administrator  d.  b.  n.,  were 
made  plaintiffs,  on  G.  conveying  the  property 
to  them  by  deed  Indicating  that  ttte  conveyance 
by  H.  to  her,  thou^  absolate  on  Its  fltee,  was 
to  her  as  dowager  and  administratrix  of  B. 
ffrfd  that,  on  conTeyance*to  G.  of  the  land,  it 
belonged  to  the  estate  of  B.,  and  that  an  ad- 
mlniatratrix  havng  no  power  to  bargahi  with 
an  attorney  to  give  him  an  interest  in  the  estate 
for  his  aerricea,  and  having  no  power  to  sell 
tlie  land  of  the  estate  except  as  providnd  hr  the 
stfltnte,  defendant  had  no  clahn  on  the  land,  nny 
ri^ts  he  bad  under  the  contmet  belos  a^iost 
G.  individually. 
Bunn,  0.  J.,  dissenting. 

Appeal  from  XaUoot  ehanoety  oonrt;  Aunea 
F.  Robinson,  Gbancdlor. 

Action  1^  Joel  B.  Brjan,  cxeeoUir  of  Saeali 
B.  Green,  and  others,  asalnst  Robert  B.  Cra^. 
Decree  tar  defendant  Philntlffa  appeaL  Re> 
versed. 

Action  of  ejectment  by  Sarah  B.  Green  and 
others  to  recover  from  Robert  E.  Craig  the 
possession  of  a  tract  of  laud  In  Chicot  county 
known  as  "Pastorla  Place.**  ITie  facts  In  the 
case,  so  far  as  It  Is  necessary  to  state  them, 
are  as  follows:  One  "L.  C.  Bryan,  the  former 
husband  of  the  appellant  Mrs.  Green,  was  in 
1881  the  owner  of  the  land  In  controversy.  He 
and  his  brother,  J.  E.  Bryan,  had  for  some 
years  been  encased  In  mcrc;intlle  anfl  farming 
business  in  Chicot  county  under  the  firm  name 
of  L,  C.  Bryan  &  Co.  In  the  course  of  this 
business  the  said  firm  had  become  Imlcbfcd  to 
J.  L.  Harris  &  Co.,  merchants  of  New  Orleans, 
La.   To  secure  this  Indebtedness  the  firm  of 
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L.  C  BtytLn  ft  Ca  executed  a  trust  deed  to 
one  OarletoB,  as  tnurtee,  eraveylns  to  said 
trustee,  besides  reel  and  personal  pruycrtj  of 
said  firm  of  Ia  G.  BlTan  &  Co.,  the  Pastorta 
pifloe,  and  other  valuaMe  property  beloog:ing  t» 
L.  C.  Bryan  indlTtdually.  L.  G.  ftyan  died  In 
January,  1882,  and  shortly  aflerwazds  the  prop- 
erty conveyed  by  the  trust  deed  was  sold  hy 
Qie  truRtec  under  the  power  eonbUned  in  said 
deed,  and  porehased  by  J.  L.  Harris  ft  Go.  In 
part  satisfaction  of  their  debt.  Bald  Harris  ft 
Co.  aftmvards  conuncneed  an  action  sf  eject- 
m«it  against  the  widow  of  L.  O.  Bryan,  to  r& 
cover  from  ber  poseesskm  tit  die  laud  in  ood- 
troversy.  purchased  tbem  at  the  trustee  sale. 
Mrs.  Bryan  (now  Mrs.  Green)  tealsted  said  ac- 
iAoa  ijf  ejectment,  and,  taavlBg  been  appointed 
adniluNtratrlz  of  ber  hmband'a  estate,  she.  as 
such  administratrix,  and  bi  her  own  right  as 
widow,  also,  commenced  an  action  tat  tbe  fed- 
eral court  against  said  Harris  ft  Go.  Slie  al- 
leged In  said  action  that  said  Hairla  ft  Co,  had 
disposed  of  a  large  quantity  of  cotton  bdong- 
Ing  to  tbe  firm  of  L>.  C.  Bryim  ft  Co.;  titat  tbe 
property  conveyed  by  the  trust  deed  was  stdd 
without  being  ivoperly  appraised;  fliat  at  tiie 
time  of  tbe  apiMBlsement  the  Pastorla  place 
and  other  land  were  submerged  by  an  orerflow 
of  the  MlBslssipid  river,  and  eonld  not  be  prop- 
erly appraised;  and  ttiat  the  cotton  and  other 
personal  proper^  sold  hy  HbetIs  ft  Go.  woe 
mote  than  anffident  to  pay  off  tiie  eaXke  ddit 
seemed  ti^  the  deed  of  tnwt,  and  the  sale  of 
tbe  Pistoria  place  and  otlier  hnd  was  nnneeei- 
rary.  Whoreupon  flbe  prayed  that  the  aale  of 
ttie  personal  property  be  set  aside,  that  Harria 
ft  Co.  be  cba^ied  iritb  the  fuU  value  ttiereot, 
and  that  the  **sale  of  said  Pastoria  pbntatloB 
and  said  Randers  place  be  net  aride  and  held 
for  naught,  and  Qie  title  acquired  by^  aald  J. 
h.  Harris  ft  Co.,  the  purchasers  at  said  sale, 
be  canceled,  and  the  doud  cteated  by  said  sale 
removed."  The  defendant  Craig  and  D.  H. 
Beynolds  woe  tiie  attonw^  fbr  Mrs.  Biyan  bi 
this  litigation.  Afterwanta,  m  April.  1886, 
both  of  the  actions  (the  one  In  element,  and 
the  one  to  set  aside  the  Bale  under  tbe  trust 
deed)  were  compromised.  In  the  compromise. 
Harris  &  Go.  agreed  that,  if  another  action  la 
reference  to  some  of  this  same  property  brought 
against  them  1^  third  parties  should  be  decid- 
ed in  favor  of  said  Harris  &  Co.,  th^  would 
convey  to  Mrs.  Bryan  the  Pastorla  and  Sanders 
places  hi  settlenwnt  of  the  two  actions  pending 
between  them.  This  agreement  to  compromise 
wns  afterwards  carried  into  effect,  and  the 
land  in  controversy  was  conveyed  by  quitclaim 
deed  from  Harris  &  Co.  to  Mrs.  Bryan.  This 
Is  the  title  upon  which  Mrs.  Bryan  (now  Mrit. 
Green)  bMed  her  action  of  ejectment  against 
Craig  in  thl«  case.  The  defendant  Craig,  for 
answer  to  the  action  of  Mrs.  Green,  alleped 
that  after  the  compromtee  above  mentioneil 
was  effected,  and  before  the  execution  of  thp 
deed  from  Harris  &  Co.  to  her,  he  purchased 
the  land  In  controversy  from  her,  for  the  con- 
sideration of  $2,000.  He  alleged  that,  at  the 
beginning  of  the  litigation  between  Mrs.  Green 
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aad  Harris  Is  Co.,  abe  had  no  money,  and  did  r 
DOC  wlab  to  Increase  further  expenaei.    it  was 
therefore  agreed  between  ber  and  himself,  as  I 
ber  attorney,  that  he  and  D.  H.  Reynolds  | 
would  coDdoct  the  litigation  upon  a  contingent 
fee.    In  the  event  they  were  successful,  they  i 
were  to  receive  one-half  of  the  property  or 
money  recovered       the  law  suit,  but,  if  they  j 
recovered  nothing,  they  ihould  charge  nothing,  i 
lie  alleged  that  the  property  in  controversy  was  j 
ibe  fniUs  of  the  lawsuit,  and  was  valued  at  | 
$2,000;  that  Urs.  Green  did  not  want  the  prop-  ' 
ercy,  ao  he  agreed  to  taJce  the  property,  and  pay 
her  ¥1,000  for  her  half  interest,  and  to  pay 
Beynoldfl  a  fee  of  $500,— «he  agreehig  to  have 
the  property  conveyed  to  him.  He  further  al- 
leged that  he  took  possesalon  of  the  land  under 
this  contract,  paid  to  Ueynolda  a  fee  of  $iK)0, 
and  waa  ready  and  willing  to  perform  his  con- 
tract Id  all  respecta,  bat  that  abe  had  repudi- 
ated the  same,  and  refused  to  convey  the  land 
to  hUn.   He  asked  that  the  e&vae  be  tnui*> 
tarred  to  die  equity  docket,  and  that  «he  be 
compelled  to  perform  said  contract,  etc.  Ttm 
•casewas  transfnred  to  tbe  equity  docketand  ! 
Urs.  Green  filed  ber  reiily,  denying  the  allega-  1 
tkma  ot  the  answer  ot  Craig.   She  also  de-  I 
marred  to  tbe  answer  on  tbe  ground  that  It 
stated  no  defense  to  her  action.   Afterwards  j 
UriL  Green,  pending  tbe  Utigatlon,  ctmv^ed  bar  ! 
interests  In  said  land  to  J.  E.  Bryan,  and  other  I 
beiiB  of  htr  deoeaaed  boaband.   She  having  I 
married  Green,  ber  present  busbasd.  ber  let- 
ters of  administration  were  revoked,  and  J.  B. 
Bryan  was  appointed  admlniatnitor  de  bonis 
noD  of  said  estate.   Afterwards  said  Bryan  (m 
administrator  de  bonis  non,  and  in  hla  ftvn 
right  as  belr)  and  tbe  other  bdre  of  Ii.  Gi  Biyan 
vaxe  made  parties  ^iaiutiff  with  Mia.  Greou 
Upon  the  bearing;  thechnnoeilor  found  In  favor 
of  tbe  defendant  Craig,  and  decreed  that  the 
lands  in  controversy  were  held  by  Mrs.  Green 
under  t2ie  convince  from  Harris  &  Co.  to  bet 
In  trust  tta  C»lg.  that  be  ehould  retain  posws- 
slon  of  said  lands,  and  that  bis  title  tim^ 
sbould  be  qnleted.   He  farther  decreed  that 
Craig  ahonld  pay  to  tbe  plaintiffs  91,000,  whh 
«  per  cent  Uiterest  from  March  6,  1S8D,  ete. 
From  this  decree,  plalntifEs  appealed. 

John  C.  Connerly,  for  appellants.  D.  H. 
R^nolds  and  Robert  B.  Craig,  for  appellee. 

RIDDICK,  J.  (after  stating  the  tadtB). 
This  Is  a  controversy  concerning  tbe  title 
and  right  to  the  possession  of  a  tract  of 
land  In  Chicot  county  known  as  "Fastorla 
Place."  The  land  at  one  time  belimged  to 
Li.  C.  Bryan,  now  dMeased:  and  tbe  appel- 
lee, Craig,  dnims  to  have  purchased  tt  from 
appellant  Mrs.  Green,  who  waa  tbe  widow 
of  said  Bryan,  and  admlniatrati-lz  of  bis  es- 
tate. Mrs.  Green  denied  that  she  sold  or 
agreed  to  sell  tbe  land  to  Craig,  bat,  as  tbe 
evidence  on  t^t  point  was  conflicting,  tbe 
finding  of  the  chancellor  may  be  taken  as 
settling  that  point  In  favor  of  Craig.  But  tbe 
UeirsT  of  U  G.  Bryan  and  the  administrator 


de  bonis  non  of  his  estate  are  parties  to  thla 
action  with  Mrs.  Gre^,  and,  If  we  assume 
that  It  la  true,  as  alleged  by  Craig,  that  Mrs. 
Glreen  agreed  to  convey  blui  this  Land,  it  be- 
comes necessary  to  consider  tbe  extent  of 
ber  Interest  In  said  land,  and  whether  the  es- 
tate and  beira  of  L.  C.  Bryan  are  m  any 
way  affected  by  her  contract  to  convey.  As 
set  out  in  the  statement  of  facts,  L.  C 
Bryan,  the  former  owner  of  this  land,  exe- 
ci^ted  a  trust  deed  upon  It  to  secure  a  debt 
he  owed  Harris  &  Co.,  merchants  of  New 
Orleans.  Shortly  afterwards  he  died,  and 
tbe  land  was  sold  under  the  power  contained 
In  tbe  trust  deed,  and  purchased  by  Harria 
&  Co.  But  the  widow  and  administratrix  of 
Bryan  refused  to  give  posaesstan,  and  Har- 
ris &  Co.  instituted  an  action  at  law  to  re- 
cover possesalon  of  tbe  land.  She  resisted 
this  action,  and  also  brought  uiother  action 
in  tbe  federal  court  to  set  aside  the  sale  of 
the  personftl  and  real  property  made  nnder 
tbe  trust  deed,  to  compel  Harris  &  Co.  to  ac- 
count for  the  proceeds  of  tbe  personal  prop* 
erty,  and  to  remove  the  cloud  tqion  tbe  real 
estate  cauaed  by  the  eale  thereof  under  tbe 
deed  of  trust  The  result  of  this  action  to 
sat  aside  the  sale  under  the  trust  deed,  and 
compel  Harris  Go.  to  account  for  tbe  pro- 
ceeds ot  tbe  personal  proper^,  was  that 
Harris  &  Col  compromised  by  reconveying 
the  land  to  Mrs.  Bryan.  Now,  the  conduct 
of  Harris  Co.  In  reconveying  the  land  to 
Mrs.  Bryan  waa  to  that  extent  a  recognition 
of  tbe  justness  of  the  contention  made  by 
ber  and  ber  connsd  (of  whom  appellee. 
Graig^  viras  on^  that  tbe  sale  of  the  land 
under  the  trust  deed  was  nnnecessair  and 
invalid.  They,  In  effect,  conceded  that  ber 
action  to  set  aside  the  sale  of  tbe  land  under 
the  trust  deed  was  well  founded,  and  exe- 
cuted a  qnltclaim  deed  conveying  the  land 
to  bar  In  settlement  of  the  controversy.  Mrs. 
Bryan  paid  Harris  &  Co.  aotblng  for  the 
land  conveyed  to  her  by  them.  She  was  the 
administratrix  of  the  estate  of  Bryan,  and 
represented  the  estate  la  tha  litigation 
ai^inst  Harris  &  Co.  If  Harris  ft  Co.  ac- 
quired any  title  to  the  land  by  virtue  of 
their  purchase  at  tbe  sale  under  the  trust 
deed,  yet,  when  they  reconveyed  it  to  her  In 
settlement  of  an  actton  pending  against 
them  In  bebalf  of  tbe  estete  of  Bryan,  she 
took  it  in  trust  for  said  estate  and  the  heirs 
of  Bryan,  suljject,  of  course,  to  her  rights 
therein  as  widow  of  said  Bryan.  In  equity. 
If  not  In  law,  the  land  belonged  to  the  holrs 
of  Bryan,  subject  to  the  rights  of  their  cred- 
itors and  to  her  rlghte  as  widow.  She  had 
no  greater  Interest  therein  than  if  tbe  trust 
deed  bad  been  satisfted  without  a  sale  of  the 
laud.  This  seems  too  plain  for  controversy. 
But,  as  this  land  belonged  to  the  estate  of 
Bryan,  tbe  administratrix  had  no  power  to 
bind  the  heirs  and  creditors  of  said  estate  by 
a  contract  for  sole  thereof,  except  as  provid- 
ed by  statute.  The  fact  that  the  title  to  this 
land  was  Involved  In  lltlgatlou,  and  that  It 
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liad  been  purchased  by  Harris  &  Oo.  at  a 
sale  under  the  trust  deed,  wbo  were  claim- 
ing It  adversely  to  the  estate,  does  not  alter 
the  rale;  tor  an  executor  or  administrator 
has  no  power  to  bargain  with  an  attorney 
to  give  him  a  legal  Interest  In  the  estate  as 
compensation  tor  bis  services,  so  as  to  bind 
the  estate.  Pike  t.  Thomas,  62  Ark.  223.  33 
8L  W.  212;  Tucker  t.  Grace,  91  Ark.  410.  33 
8.  W.  S30;  Teal  T.  Terrell,  48  Tex.  491;  Aus- 
tin T.  Munro,  47  N.  T.  380;  Piatt  t.  Piatt, 
106  N.  T.  48S,  12  N.  E.  22;  Schooler,  Bx'rs, 
H  206,  257,  and  note.  If  Mrs.  Greene  bad 
been  successful  In  both  cases,  the  attorneys, 
under  tlie  statute,  could  In  no  event  have 
had  a  lien  upon  the  land;  for  in  one  case 
they  were  defending  an  at;tlon  for  posses- 
sion, and  Id  the  other  they  were  prosecuting 
an  action  to  remove  a  cloud  on  the  title  of 
said  land.  Hersfay  r.  Du  Yal,  47  Ark.  86, 
14  S.  W.  469;  Greer  v.  Fei^son,  S6  Ark. 
334,  19  S.  W.  966.  And  we  have  said  that 
Mrs.  Green  had  no  power  to  give  tbem  a 
Hen  by  contract  The  opinion  In  the  case 
of  AVassell  v.  Armstrong,  85  Ark.  247,  cited 
l>y  counsel  for  appellee,  was  based  upon 
the  peculiar  facts  of  that  case;  but,  if  It 
were  true  that  It  laid  down  a  rule  con- 
trary to  what  we  have  announced  herrtn, 
It  would  be  in  conflict,  not  only  with  several 
later  cases  dedded  by  tills  court,  but  with 
well-established  rules  of  law,  and  could  not 
be  followed.  An  executor  or  administrator 
has.  In  common  with  other  trustees,  a  lien 
upon  the  assets  Id  his  possession,  tot  proper 
expenses  paid  out  by  him,  Including  reasonar 
ble  attorney's  fees,  when  the  same  become 
necessary  to  protect  the  estate.  But  this 
Hen  li  for  the  benefit  of  such  representative, 
rather  than  the  person  with  whom  he  con- 
tracts. Scfaoulor.  Bx'rs,  i  257.  We  have 
held  in  several  recent  cases  that  he  has  no 
power  to  enlarge  the  debts  of  tlie  estato,  or 
to  create  liens  upon  or  bind  the  assets  there- 
of by  his  eoDtracts.  He  may  bind  himself, 
Imt  not  the  estate.  Pike  v.  Thomas,  62  Ark. 
223,  35  S.  W.  212;  Tucker  v.  Grace,  61  Ark. 
410,  33  S.  W.  530.  In  tills  case  whatever 
rights  Craig  may  have  under  his  contract 
with  Mrs.  Green  are  against  her  Individual- 
ly, for  she  could  not  bind  the  estate  or  tbe 
heirs  of  Bryan  by  ber  contracts.  But  we 
are  not  able  to  say  from  the  record  that  Mrs. 
Green  had  any  Interest  in  this  land  which 
the  court  found  she  agreed  to  convey.  Her 
dower  Interest  In  the  estate  of  her  deceased 
husband,  U  0.  Bryan,  may  have  already 
been  assigned  to  her  out  of  the  lands.  So  it 
does  not  appear  that  Craig  Is  entitled  to  any 
relief  against  her  In  this  proceeding,  from 
the  record  before  us.  Our  conclusion  ia 
that  the  decree  of  the  chancellor,  to  the  ef- 
fect that  Mrs.  Green  held  this  land  to  trust 
for  Craig,  Is  not  supported  by  the  facts  of 
the  case.  It  is  therefore  reversed,  and  the 
cause  remanded,  with  an  order  that  a  decree 
be  entered  In  favor  of  the  administrator  de 
bonis  non  and  heirs  of  Bryau  for  the  pos- 


session of  the  land  In  cimtroveray,  and  for 
such  further  proceedings  as  may  be  neces- 
sary to  determine  the  rights  of  the  parties  aa 
to  rents,  taxes.  Improvements,  ete.,  and 
without  prejudice  to  any  rights  of  Craig,  ex- 
isting by  virtue  of  bis  contract,  against  Mrs. 
Green  Individually. 

WOOD,  J.,  not  participating 

BUNN,  a  J.  (dissenting).  This  was  a  suit, 
originally.  In  ejectment,  by  appellant  Sarah 
B.  Green  agahist  ^ipdlee,  Bobert  B.  Ctalg, 
In  the  Chicot  t^rcnlt  court;  and  plaintlfr 
claimed  title  absolute  and  in  fee,  by  deed 
from  J.  Ia  Harris  ft  Go^  which  she  filed  with 
her  complaint  as  required  by  statute.  J.  L. 
Harris  ft  Go.  held  as  purchasers  at  trustee's 
sale,  and  deed  made  in  pursuance  thereof; 
ai^  this  sale  was  made  under  the  proTliUons 
of  a  deed  of  trust  made  by  L.  G.  Bryan,  for- 
mer husband  of  plaintiff,  to  tbe  trustee,  to 
secure  a  debt  doe  by  him  and  others  to  J.  li. 
Harris  ft  Co.,  of  about  flO;000,  In  which  deed 
of  trust  plaintiff,  the  tiien  wife  of  I.,  a  Bry- 
an, tbe  grantor,  bad  rtf  Inqulsbed  ber  dower 
right  In  the  prc^ierty  conveyed.  On  the  peti- 
tion and  the  answer  of  defendant,  the  cause 
was  transferred  to  the  chancery  court  of  the 
district  ^e  original  complaint  was  filed 
and  suit  brought  on  the  27th  September. 
tesa.  On  the  10th  September,  1892,  about 
three  years  after  the  complaint  and  answer 
vrere  filed,  plaintiff  made  her  qnltolaim  deed 
to  her  co-defendants;  denominating  tbem 
the  heirs  at  law  of  her  former  tansband,  the 
said  L.  O.  Biran,  and  naming  one  of  these 
heirs  (Jod  B,  Bryan)  as  the  administrator  of 
C  O.  BryuL  These  heirs  and  administrator, 
nominally  as  su<^  petitioned  to  be  made 
parties  plaintiff,  exhibiting  their  deed  from 
plaintiff  as  a  basis  of  their  tttie  and  evidence 
of  interest  In  the  litigation;  and  they  were 
made  parties  accordingly,  but  probably  pro- 
ceeded no  further,  relying  on  the  stete  of 
case  made  by  tiielr  co-plaintiff  Sarah  B. 
Green.  The  deed  from  Sarah  B.  Green,  in  Its 
recitals,  in  effect  was  an  effort  to  disclaim 
absolute  titie  in  Sarah  B.  Green,  and  to  re- 
strict her  titie  to  that  which  she  had  received 
from  J.  L.  Harris  ft  Co.,  which,  in  so  far, 
was  correct  But  It  then.  In  effect  proceedH 
to  name  the  grantees,  the  heirs  and  adminis- 
trator of  L.  O.  Bryan,  as  If  these  relations  to 
li.  C  Bryan  formed  the  consideration  for 
which  she  made  the  deed;  and  tbis  had  the 
effect,  as  nearly  as  could  be  made,  of  turn- 
ing the  property  In  controversy  back  Into  the 
estate  of  L.  C  Bryan.  This  was  necessary 
in  order  to  render  plaintiff's  deed  from  J.  L. 
Harris  ft  Ca  not  what  It  purported  to  be  on 
its  face,  and  what  it  was  filed  in  this  suit  to 
Indicate,  but  as  a  deed  to  her  as  dowager 
and  administratrix  of  the  estate  of  her  de- 
ceased husband,  the  said  L.  G.  Bryan.  Now. 
It  Is  evident  that  J.  L.  Harris  ft  Co.  made  no 
such  deed,  and  never  intended  to  do  so. 
Their  deed  was  simply  fnipi  tbem  as  abso- 
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lute  owners,  and  to  her  IndlTidnallr  and  ab- 
Bolutelf:  and,  treating  it  as  snch,  upon  It 
sbe  Instituted  this  suit,  relying  upon  It  to 
acgtdre  the  land  for  tierself.  To  give  plauBi- 
blUty  to  this  arrangement,  It  was  eontended, 
with  seriousness — or  want  of  seriousness, 
rather— that  the  consideration  of  her  deed 
from  J.  li.  Harris  &  Co.  was  the  consummsr 
tion  of  certain  litigations  she;  as  administra- 
trix of  the  estate  of  L.  0.  Bryan,  had  with 
them,  pending  at  the  time.  She  thus  would 
make  It  ap[>ear  that  her  dealings  wltli  J.  L. 
Harris  &  Co.  were  In  fraud  of  the  rlghts  of 
the  heirs  and  creditors  of  said  estate,  and 
actually  makes  this  kind  of  a  case  ont,  In  ber 
transfer  to  said  heirs  and  admlnlstratorB  of 
U  C  Bryan  three  years  after  she  had 
brought  suit  for  herself.  The  decree  of  re- 
versal has  the  effect  of  suctioning  this  ar- 
ruigement  of  the  plaintiffs  among  them- 
selves long  after  this  suit  was  Instituted. 
Had  a  decree  been  rendered  In  the  lower 
court  before  she  made  the  deed  to  her  co- 
plaintiffs  In  her  favor,  the  heirs  and  estate  of 
L.  O.  Bryan  would  have  had  nothing;  and 
sbe,  an.  They  all  seemed  to  understand  that 
the  estate  was  utterly  Insolvent  She,  haV- 
ing  obtained  the  deed  firom  J.  h.  Harris  ft 
Co.,  was  for  that  reason,  and  for  that  alone, 
able  to  convey  something  to  these  heirs. 
They  therefore  can  claim  nothing,  and  do  not 
pretend  to  claim  anything,  except  Just  such 
as  her  deed  to  them  conveyed;  and  that  ex- 
pressly fxmveyed  to  them  Just  what  J.  L. 
Harris  ft  Co.  had  conveyed  to  her,— nothing 
more,  nothing  less.  If,  then,  the  deed  which 
J.  L.  Harris  ft  Co.  made  to  her  was  fraudu- 
lent and  invalid  because  It  conveyed  to  her 
Individually,  and  not  as  administratrix,  then 
Is  her  deed  to  these  heirs  and  this  adminis- 
trator Invalid  also;  and  yet  these  heirs  and 
this  ftdmlntetratOT  dare  not  attempt  to  rely 
on  any  other  title.  It  may  be  contended 
(and  that  is  the  only  contoitlon  that  can  be 
made)  that  plaintiff,  in  making  her  deed  to 
her  co-plaintiffs,  was  raly  endeavoring  to 
correct  a  wrong  of  which  she  had  been 
goUty,  in  accepting  as  an  individtial  a  deed 
from  J.  L.  Harris  ft  Co.  There  are  two  ob- 
stacles to  this  kind  of  a  claim.  One  is  tliat 
the  ndt  was  begun  and  prosecuted  on  the 
theory  that  she  claimed  the  property  Indi- 
vidually, as  her  deed  showed  her  to  be  en- 
titled to  claim;  and  the  other  is  that  Craig's 
rights.  Claiming  and  holding  nnder  her  as 
snch  Individual  and  abstdnte  owner,  could 
not  be  prejudiced  by  any  charge  of  fraud  on 
her  part  And  another  is  that  when  she  In- 
stituted the  suit  she  could  not  sue  for  the 
heirs  or  the  estate,  nor  for  herself  as  dow- 
ager, as  she  had  not  set  aside  his  deed  of 
trust  Tbis  case  does  not  go  off  on  any 
want  of  merit  ba  Craig's  claim,  as  I  under- 
stand it  but  purely  and  sol^y  because  Mrs. 
Greeii,  while  administratrix  ot  h.  C  Bryan's 
estate,  had  no  right  to  oampmmlse  the  mat- 
ters of  the  estate  with  J.  L.  Harris  &  Go.  for 
ber  personal  benefit  and,  therefore,  that  her 


deed  from  them  could  only  In  tact  be  to  her 
as  dowager  and  as  administratrix.  It  is 
only  necessary  to  say  that  In  my  opinion  the 
facts  In  the  case,  and  the  equities  of  the 
case,  do  not  Justify  such  a  conclusion  as 
that  she,  or  the  heirs  or  estate,  had  any  real 
Interest  In  the  land  when  she  arranged  with 
J.  L.  Harris  &  Co.  to  acquire  title  tor  her- 
self. The  cause  should  have  been  affirmed 
as  against  Mrs.  Green  and  her  co-plalntlfta, 
holding  as  they  do  under  ber,  but  without 
prejudice  to  any  right  they  may  have  as 
holding  under  U  O.  Bryan,  as  heirs  or  legal 
representatives;  for,  as  the  record  and  plead- 
ings now  are,  the  court  cannot  say  but  that 
the  estate  was  devested  of  everything  by  the 
foreclosure  of  J.  1*.  Harris  ft  Oo.*s  deed  of 
trust 


DBOHERD  et  al  T.  DRBWRBZ  et  all 
(Supreme  Court  of  Arkansas.    Dec  18,  1897.) 
LiQcoR  LiOBXas  BoxD — Appkovil  bt  CorssEL— 

EVIDBNCB, 

1.  A  bond  accompaDyiDg  a  petition  for  liquor 
license  Is  aH>roTed  by  the  city  council,  as  requir- 
ed by  ordinance,  though  auiroTal  Is  not  Indoi^Kd 
thereon  or  made  part  of  the  minntes,  and  though 
when  presented  to  the  council  it  was  referred 
back  to  petitioner  with  request  to  procure  an- 
other surety,  and  then  to  present  it  to  the  chair- 
man of  the  couDdl's  finance  committee  for  his 
approval;  the  chairman  haTing,  when  this  was 
done  and  another  member  of  the  committee  had 
expressed  satisfaction  therewith,  directed  the  fil- 
ing of  the  bond  and  issue  of  the  license,  which 
was  done,  and  though  when  the  matter  was  ex- 
plained to  the  council  at  the  next  meeting  It 
merely  informally  discussed  the  matter,  without 
making  any  order  concerning  It  or  taking  farther 
action  in  tne  premises. 

2.  Proceeding  of  a  dty  council,  tantamount  to 
approval  of  bond  for  liquor  Ilcenae,  may  be 
shown  by  parol. 

Appeal  from  circuit  court  Crawford  coun- 
ty; JeptaCha  H.  Evans,  Judge. 

Action  by  Ben.  Decherd  and  otiiera,  the 
mayor  and  aldermen  of  the  dty  of  Van  Bn- 
ren,  against  M.  W.  Drewrey  and  oOiers. 
Judgment  for  defendants.  Plaintiffs  aiqieal. 
Reversed. 

K  B,  Pelrce  and  S.  A.  Miller,  tor  iqipel- 
lants.  Oscar  L.  Miles,  for  appellees. 

BUXN,  G.  J.  This  is  an  action  by  the  may- 
or and  aldermen  of  the  city  of  Van  Buren 
against  A.  W.  Winford,  as  principal,  and 
Joslah  Stahl,  S.  A.  Wright,  and  M,  W.  Drew- 
rey, as  sureties,  on  a  dramshop  keeper's 
bond  of  (1,000,  provided  by  an  ordinance  ot 
said  city,  to  collect  the  balance  due  of  the  li- 
cense tax  for  the  year  1893,  also  provided  by 
ordinance  of  said  city.  Judgment  for  the 
defendants,  and  plaintiffs  appeal  to  this  court 

The  ordinances  of  the  city  of  Van  Buren, 
under  which  this  controversy  arose,  provid- 
ed that: 

"Sec.  40.  It  shall  be  unlawful  for  any  per- 
son to  keep  a  saloon,  drnmRhop.  or  tippling 

1  Rehearing  denied  Febrnary  10,  IVDS. 
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bouses  or  to  idl,  barter,  or  in  any  ouuuwr 

posa  of  or  tr&mt^r  any  ardeut,  aplritoous, 
vinoaa,  malt  or  feiuMDted  liquor  or  bever- 
ace,  In  lass  qaantities  Uiaa  one  qtiart,  vlth- 
In  tbe  limits  of  tlti»  town,  anlvud  said  per- 
son sball  bare  paid  Into  the  treasury  ot  this 
town  tbe  aoMHmt  li^eiuafcer  specified  as  a 
Ikesse  for  retaUlas  sucii  Uqoor  or  bevrr- 
ag0t  and  shall  hava  complied  witb  alt  of  tba 
reqairemeots  berelaafter  contained. 

**Sec.  4X.  Any  person  wlabing  to  engage  In 
tbe  business  specMcd  In  section  40  of  tbla 
ordinance  sball  first  prasent  a  petition  to  die 
council  o>C  said  town,  setting  forth  the  Iciod 
of  buaUiCBS  coateaiplat«d,  tba  location  ther&- 
of,  and  praying  tbat  a  Ucenae  ba  granted 
tbem  (him)  therefor. 

"Sec.  42.  Tbe  applicant  sball  accompanj 
such  petition  with  a  bond  In  tbe  penal  sum 
of  one  thousand  doliara,  with  good  and  suffi- 
cient sureties,  to  be  approved  by  tbe  city 
council,  conditteotd  that  the  applicant  will 
ke^  an  orderiy  bouoo  and  refraJUi  from  tIo- 
ludng  any  ordinance  or  ordinances  of  said 
town  now  In  force,  or  wblcb  may  hereafter 
enacted  (or  tbe  regulatlott  of  the  Uquor 
ttafllc;"  and,  further.  In  conformity  to  amend- 
ment (section  1)  to  section  42:  "And  for  tbe 
payment  of  tha  Ucenw  prorlded  for  to  section 
43  of  Van  Bnren's  Digest" 

"Sec.  43.  The  license  for  engaging  In  the 
business  specified  In  section  40  of  this  or- 
dinance shall  be  the  sum  of  six  hnndred  dol- 
lars per  annnm.  Bnt  no  license  shall  con- 
dnne  In  force  longer  than  (to)  the  31st  day 
of  December  succeeding  tbe  issoance  of  tbe 
same,  nor  shall  a  license  be  Issued  for  any 
part  of  tbe  year  for  less  than  f600.  Before 
Issuing  tbe  license  tbe  aiHillcant  therefor 
shall  pay  420^  and  such  a^itioaal  amoant  mt 
to  leave  only  $50  for  each  succeeding  month 
la  the  year,  which  $50  Installments  respec- 
tlrely  sball  be  paid  on  the  first  Monday  of 
each  succeeding  month,  and  a  failure  to  pay 
tmj  tawtaltDient  when  doe  shall  wwk  a  for- 
Mtiin  ot  the  license  of  Qte  person  falling  to 

In  the  beginning  of  the  year  1895  Winford 
made  his  application,  tendering  his  bend  to 
the  city  council,  and  wltiiout  further  action 
the  same  was  referred  back  to  him,  with  the 
request  to  secure  another  good  bondsman, 
and  then  to  pi-esent  It  to  W.  T.  Merreil,  chair- 
man of  tbe  council's  fioance  conimn(ce.  for 
approval.  Winford  secured  the  name  oC  M. 
W.  Drewrey  as  such  addltiomil  bniiiisman, 
and  then  presented  the  same  to  McnelL,  as 
directed  by  tbe  council;  and  MerccU.  i!i\sir- 
ing  the  approval  of  Sibley,  another  member 
of  the  finance  committee,  directed  It  to  be  pre- 
sented to  bim  also,  all  of  which  was  done; 
and  then  Merrell  expressed  his  approval  of 
the  bond,  and  directed  Crocket,  the  recorder, 
to  taice  It,  and  issue  the  license  thereon, 
which  was  accordingly  done,  and  Winford 
began  business  at  once  under  his  license,  and 


continiwd  to  carry  It  oa»  regnlariy  paying  tbe 
monthly  IttstallmeotB  a»  tbej  fell  due,  ontil 
the  1st  day  of  June»  when  ha  voluntarily  went 
out  of  business,  and  ceased  to  make  poymenu 
on  his  license  tax.;  and  at  the  end  of  the  year 
there  remained  unpaid  seven  Installaients,  or 
tbe  aggregate  sum  of  (350,  for  which  sum 
this  suit  was  brought  The  defendants,  iu 
their  answer,  denied  tbe  execution  of  the  hood, 
and  that  they  owed  the  city  of  Van  Buren 
anything.  In  the  course  of  the  trial  plainitj£r» 
oflTered  to  Introduce  in  evidence  the  bond 
sued  on,  to  wliich  the  deteodants  objected, 
admitting  the  signing  of  the  bond,  bnt  that 
It  was  incomplete  and  Invalid  because  it  had 
aot  been  approved  by  the  city  couocll,  as  the 
ordinance  provided.  The  objection  was  sus- 
tained, over  the  exccptloas  of  the  plalntlffa; 
sad  they  then  offered  to  show,  by  parol  tes- 
tlBuny  of  witnesses,  that,  when  the  Irand  was 
first  presented  to  tbe  council,  it  was  referred 
back  to  Winford.  with  the  request  that  he 
procure  another  good  surety,  and  to  present 
Oie  bond  so  strengtbeced  to  W.  T.  Merrell, 
chairman  of  the  council's  ftaoncs  committeo. 
for  his  approval,— all  of  which  was  done;  and 
Merrell,  without  approving  It  at  the  time, 
simply  requested  Winford  to  present  It  to  Sii> 
1^,  ottothw  member  of  the  finance  commit- 
tee, saying  he  would  like  Sibley  to  be  satlsOeti 
with  It  also,  and  then  to  return  It  to  him. 
which  was  done;  and  Merrell  then  directed 
Crocket  to  file  tbe  bond,  and  issue  tbe  li- 
ctmse,  which  was  done.  Thai  suiwequently 
(at  the  next  couocll  meeting,  we  infer)  the 
matter  was  preseutt>d  t»  the  council  by  the 
recorder,  exi>lainiug  what  bad  been  done, 
and  the  oHmi.-U  Infermaliy  dlscvased  the  mat- 
ter, but  made  no  order  coacernlng  it,  ami 
tfiok  no  furtbi-r  aetlAu  in  the  precQlsea.  This 
was  also  objtict)ed  to  l)y  def«idants»  and  their 
ohjectiona  to  tbe  admlsston  of  the  parol  tes- 
timony was.  sustained,  and  plaintiff's  except- 
ed, and  saved  their  exceptions.  Tbe  court 
tlien  rendered  judgment  for  the  defendants,  In 
efXect,  because  tbe  bond  had  not  been  Off^rov- 
ed  by  the  council,  and  the  phUntiffs  appealed. 
The  other  objections  on  tbe  part  ot  defend- 
ants were  aot  sustained  by  the  court,  hut  no 
cross  appeal  was  taken  by  defendants,  and  the 
points  are  treated  as  having  been  attandoned. 

The  action  of  the  council,  If  the  statement 
of  tbe  proffered  evidence  be  truei,  was  tan- 
tamount to  Its  aj^roval  of  the  bond;  and 
there  was  only  one  thing  lacking,  and  that 
was  that  Its  appro^'al  was  not  indorsed  on  tbe 
bond,  and  made  pert  of  the  mlnotss  ot  its 
proceedinga  This^  w«  think,  brings  the  case 
within  the  ruLe  announced  in  Auditor  v. 
Woodruff,  2  Ark.  79,  and.  for  reasons  assign- 
ed in  that  decision.  It  was  error  to  exclude 
the  bond  and  proCCercd  testimony  tending  to 
show  tbat  it  had  been  In  fact  apgroved,  and 
for  tills  error  the  judgment  Is  reversed,  with 
directions  to  proceed  aot  Inconsistently  with 
this  opinion. 
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GAINES  et  hL  t.  WATERS  et  al.> 
(Sopreme  CSoort  of  Arkansas.    Jan.  8.  1888.) 
ArrBAx.— RacoHD— Rbvjbw_Mu.vicifai.  CoRFoaA- 

TIOXB — BOAKDS  OF  BEALTK— NCI- 
8A  NCE —  Ab  ATEM  EST. 

1.  It  ts  presiiDied  that  findings  of  fact,  made 
by  the  chancellor,  were  based  on  competent  and 
sufficient  evideoce,  where  the  evidence  is  not  in 
the  record. 

2.  Sand.  &  H.  Dig.  S  M32.  ^ves  mtmicfpal  cor- 
po rations  power  to  prerent  injori'  or  annoyance 
within  corporate  linDts  from  anytninc  dangerous, 
offensiTe,  or  uohealthr,  and  to  cause  any  niil- 
aance  to  be  abated  within  the  jurisdiction  of  the 
board  of  health.  Section  5203  gives  the  city 
coandl  power  to  establish  a  board  of  health,  and 
to  give  It  powers  and  inuxne  duties  on  it  neces- 
sary to  secure  the  dty  from  contagions,  malig- 
nant, and  infectious  diseases,  to  provide  for  Its 
organisation,  and  by-laws  (or  the  prompt  per- 
formance of  its  duties,  and  lawful  exercise  of 
its  powers.  Edd,  that  the  city  council  has  au- 
thority to  confer  power  on  the  board  of  health  to 
abate  nuisances  dsngerons  to  health. 

3.  A  resolution  of  a  board  of  health  that  cer< 
tain  property  is  a  nuisance  does  not  malce  It  one 
In  fact 

4.  A  resolution  of  a  board  of  health  that  cer- 
tain property  is  a  nuisance  is  not  a  judicial  de- 
ternmianou  of  that  question. 

Appeal  from  chancery  court,  Garland  coun- 
ty; Leland  X«eathermaa,  Chancellor. 

Action  by  W.  H.  Gaines  and  another  to  en- 
join W.  W.  Waters,  mayor,  and  others,  from 
tenrlng  down  a  building  condemned  as  a  doI- 
sance.  From  a  judgment  for  defendants, 
plaintiffs  appeal.  AtBrmed. 

Wood  ft  Henderson,  for  appellants.  Greaves 
A  Hortln,  for  appellees, 

RIDDICK,  J.  Tills  Is  an  action  Inrongbt  by 
app^ants  to  enjoin  W.  W.  Watera,  mayor, 
and  T.  J.  Langblln.  chief  of  police,  of  Hot 
Spring  and  other  parties,  from  tearing 
down  and  removing  a  certain  building  In 
said  cl^  owned  hy  appellants.  The  defend- 
ants, for  answer,  stated  that  they  were  act- 
ing under  the  orders  of  the  board  of  health 
of  Hot  Springs,  which  had  declared  sold 
boose  to  be  a  nnlsance,  dangerous  to  the 
health  of  the  city,  and  had  ordered  It  to  be 
removed.  It  was  also  alleged  that  the  bouse 
was.  In  fact,  a  nnlsance;  that  It  was  In  a 
dilapidated,  decayed,  and  filthy  condition; 
that  during  a  recent  epidemic  of  smallpox 
many  eases  of  such  malady  had  developed 
and  existed  among  the  occupants  of  said 
house,  and  that  by  reason  of  the  condltltm 
of  aald  house  It  conld  not  be  thorooghly  dis- 
infected, and  was  a  source  of  constant  dan- 
ger to  the  Inhabitants  of  tiie  dty,  and  that 
its  removal  was  therefore  necessary.  The 
case  was  heard  In  part  upon  evidence  taken 
orally  before  the  conrt  After  a  decree 
against  them,  the  appellants  were  allowed 
60  days  in  whleh  to  file  their  bill  of  excep- 
tions showing  such  evidence,  hnt  foiled  to  do 
so  within  the  time  allowed,  and  we  must 
therefore  presume  that  the  findings  of  fact 
made  by  the  chancellor  were  based  upon 

1  Rehearing  denied  Fefantary  19. 1888. 
44  S.W.-23 


competent  and  sufficient  evidence.  White  v. 
Smith,  03  Ark.  513,  39  S.  W.  555. 

Now,  the  chancellor  found  from  thp  evi- 
dence before  him  that  the  city  council  of 
Hot  Springs  had  established  a  board  of 
health  for  said  city,  and  invested  It  with 
power  to  abate  nuisances  dangerous  to  the 
public  health,  and  that  the  house  of  appel- 
lants was  a  nuisance  of  that  kind;  further, 
that  It  was  necessary  to  remove  the  house 
to  abate  the  nuisance,  and  that  for  this  rea- 
son the  board  of  health  of  the  city  had  or- 
dered It  to  be  removed.  These  findings  of 
fact  being  taken  as  correct,  the  only  ques- 
tion left  for  us  to  decide  ts  whether  the  city 
council  could  confer  upon  the  board  of  health 
of  the  city  power  to  order  the  abatement  of 
a  nuisance  dangerous  to  the  public  health. 
Our  statute  provides  that  municipal  c(npora- 
tlons  "shall  have  power  to  prevent  Injury  or 
annoyances  within  the  limits  of  tbe  corpora- 
tion from  anything  dangerous,  offensive,  or 
unhealthy,  and  to  cause  any  nuisance  to  he- 
abated  within  the  Jurisdiction  given  to  the 
board  of  health."  Sand.  &  H.  Dig.  S  5132. 
Another  section  provides  that  the  city  coun- 
cil shall  have  power  to  establish  a  board  of 
health,  and  to  "invest  it  with  such  powers 
and  Impose  upon  It  such  duties  as  shall  be 
necessary  to  secure  the  city  and  the  Inhab- 
itants thereof  from  the  evils  of  contagious 
and  malignant  and  Infectious  diseases;  to 
provide  for  its  proper  organization  and  the 
election  or  appointment  of  the  necessary 
otflcers;  and  to  moke  such  by-laws,  rules  and 
regulations  for  its  government  and  support 
as  shall  be  required  for  enforcing  the  prompt 
and  efficient  performance  of  Its  duties  and 
the  lawful  exercise  of  its  powers."  Id.  i 
6208.  We  are  of  the  opinion  that  the  effect 
of  these  provisions  of  the  statute  Is  to  au- 
thorize the  city  council  to  confer  npon  the 
board  of  health  power  to  abate  nuisances 
dangerous  to  the  health  of  the  inhabitants 
of  the  city.  As  stated  by  the  chancellor  In 
deciding  this  case:  "A  board  of  health  Is 
an  Instmmeatallty  of  the  dty,  and  the  city 
has  the  right  to  make  general  rules  to  be 
carried  out  by  the  board  of  health  as  its 
agent"  The  board  being  but  an  agency  of 
the  city.  Its  acta  In  reference  to  the  abate- 
ment of  a  nuisance  Is,  in  effect,  the  act  of 
the  city  Itself.  The  contention  that  the  city 
council  conld  not  delegate  to  the  board  of 
health  tbe  power  to  determine  Judicially  that 
a  certain  structure  ot  other  thing  is  or  Is  not 
a  nnlsance  has  no  bearing  on  the  case,  for 
tbe  reason  that  the  council  Itself  bad  no 
such  power,  nor  does  the  board  of  health, 
In  abating  nuisances,  exercise  Judicial  po'ff'- 
ers.  within  the  usual  meaning  of  such  term. 
There  is  no  requirement  that  parties  Interest- 
ed shall  be  given  notice  and  an  opportunity 
to  be  heard,  nor  does  the  statute  contemplate 
a  judicial  hearing  before  the  city  council 
or  board  of  health  In  matters  of  this  kind. 
The  language  of  the  statute  is  that  munici- 
pal corporations  shall  hare  power  to  cause 
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"any  nuisance  to  be  abated."  There  is  no 
authority  to  destroy  property  not  a  nulsiince, 
and  the  resolutton  of  a  board  of  health  that 
a  hoUM  Is  a  nuisance  does  not  make  It  a  nui- 
sance unless  It  be  one  In  fact,  nor  Is  sncb  res- 
olution a  judicial  determination  of  that  ques- 
tion. Ward  V.  City  of  LltUe  Kock,  41  Ark. 
626:  Cole  T.  Kegler,  U  Iowa,  59, 19  N.W.&13; 
1  DIU.  Mnn.  Corp.  S  374.  It  follows,  there- 
fore, as  a  matter  of  common  prudence,  that 
In  summary  proceedings  by  a  city  council  or 
board  of  health  to  abate  a  nuisance,  when 
the  opposing  party  tias  no  opportunity  to  bo 
heard,  great  caution  should  be  exercised  that 
property  may  not  be  unnecessarily  destroy- 
ed, and,  further,  for  the  reason  that  If  it 
should  turn  out  that  a  house  dedared  by 
vitbev  of  those  bodies  to  be  a  nuisance  was 
not  such  in  fact,  and  its  removal  nnneces- 
aary,  those  removing  It  might  become  liable 
for  an  action  in  damages.  Cde  t.  Kegler, 
04  Iowa,  59,  19  N.  W.  McKIbMn  t.  FL 
Smith,  86  Ark.  362.  Finding  no  etror,  the 
Judgment  of  the  chancery  court  dlsmlMliw 
the  complaint  is  affirmed. 


SLACK  et  al.  t.  FIRST  NAT.  BANK  OP 
GREEXVILI^. 

(Conrt  of  Appeals  of  Kentucky.    Jan.  26y 
1898.) 

Bills  and  Notbb— Plkadino — Sio^iikg  or  Sums- 
tt's  Namb  bv  Asotbek— Uschy 
— Codntehclaim. 

1.  A  petition  on  a  bill,  which  alleges  that  It 
was  indorsed  io  writing  V  is  good,  though 
the  bill  filed  shows  that  the  name  of  M.  was  ui- 
dorsed  by  <X  as  his  agent,  as  it  will  be  presumed, 
if  necessary,  that  the  authority  of  O.  to  sign  was 
in  writing. 

2.  An  answer  b;  M..  pleading  that  he  was 
surety  meiely,  is  not  good,  in  the  absence  of  an 
allegation  that  C's  authority  was  not  In  writing. 

8.  In  aa  action  by  a  national  bank  on  a  tull 
■of  exchange,  the  defendant  cannot  recorer.  Iff 
way  of  counterclaim,  donble  the  amounts  of 
iisarious  interest  paid,  as  the  recovery,  being  in 
the  nature  of  a  penal^.  can  be  had  only  an  pro- 
vided by  the  statnte,  which  is  by  an  action  in 
the  nature  of  an  action  of  debt 

4.  As  the  statute  provides  for  the  forfeiture  of 
all  interest  where  usury  is  taken,  interest  should 
be  allowed  only  from  the  date  of  the  jodgtnent, 
and  not  from  the  maturity  of  the  bill. 

5.  Defendant  cannot  complain  of  an  error  in 
allowing  interest,  where  be  has  been  allowed 
craUti.  greater  In  amount,  to  which  he  was  not 
entitled. 

Appeal  from  circuit  court,  Daviess  countf. 

"Xot  to  be  officially  reported." 

Action  by  First  National  Bank  of  Green- 
ville against  John  W.  Slack  and  others  on 
a  bill  of  exchange.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Farleigb  &  Straus,  LitUe  &  Little,  and 
Walker  &  Slack,  for  appellants. 

WHITE,  J.  This  action  Is  upon  a  bill  of 
exchange  held  by  the  appellee,  the  First  Na- 
tional Bank  of  Oreenvllle.  Ky.  (a  national 
bank),  accepted  by  Slack  St  Pwklns,  drawn 
by  the  li.  V.  Monarch  Oompany,  Indorsed 
by  M.  V.  Monarch,  by  Fred  W.  aarke,  attor^ 


ney,  and  R.  W.  Slack,  and  was  brought  in 
the  Daviess  circuit  court  against  the  drawer, 
acceptors,  and  Indorsers.  The  M.  V.  Mon- 
arch Company  filed  a  separate  answer, 
pleading  Its  Incorporation  and  powers,  and 
alluring  that  the  drawing  of  this  bill,  being 
an  accommodation  for  ^ck  &  Perkins,  was 
outside  of  Its  corporate  powers,  and  there- 
fore ultra  vires,  and,  as  to  it,  void.  The 
court  overruled  a  demurrer  to  this  answer, 
and,  so  far  as  this  record  shows,  tliere  is 
no  Judgment  against  the  M.  V.  Monarch 
Company,  and  it  Is  not  a  party  to  this  ap- 
peal. The  appellant  M.  V.  ^tonarch  filed  a 
separate  answer,  which  reads:  "Not  waiv- 
ing his  demurrer,  the  defendant  M.  V.  Mon- 
arch, for  answer  to  the  petition,  says  that 

I  his  name  was  signed  upon  the  bill  sued  on 
as  accommodation  Indorser,  and  as  surety 
for  the  acceptors,  .Slack  &.  Perkins,  and  not 
otherwise.  He  had  and  has  no  personal  in- 
terest In  the  bill  sned  on.  The  proceeds  of 
the  bm  and  of  Its  discount  were  received 
wholly  by  the  said  Slack  &  Perkins.  He  did 
not  deliver  said  bill  to  the  ^alntiff,  or  dis- 
count it  with  the  ^iBtlff."  To  this  sepa- 
rate answer  a  demurrer  was  austalned,  and 
this  appellant  failed  to  plead  furtbw.  Ap- 
pellanta  Slack  &  Perkins  filed  an  answer  and 
counterclaim.  In  which  Is  pleaded  the  fact 
of  appellee  being  a  national  bank,  and  of 
charging  and  receiving,  by  way  of  discount, 
usurious  Interest  on  the  several  renewals  of 
this  bin,  and  treading  by  reason  thereof,  un- 
der the  federal  statute,  the  forfeiture  Of  ail 
Interest.  way  of  connterdalm  is  plead- 
ed the  payntent  of  nsnriona  interest,  amounts 
and  dates  being  given;  alleging  that,  by  the 
federal  statute,  appellants  were  entitled  to 
recover,  as  a  counterclaim,  donble  the 
amonnts  so  paid.  To  this  answer  a  demur- 
rer was  sustained.  In  so  far  as  the  counter- 
claim for  double  the  payments  of  usurtoua 
interest  Is  pleaded.  Appellants  falling  to 
plead  further.  Judgment  by  default  was  ren- 
dered for  the  sum  of  f 1.502.79,  which  Includes 
protest  fees,  with  Interest  from  April  30. 
1896,  and  to  be  credited  by  fl5  paid  Decem- 
ber 20,  IS&i;  (13  paid  April  23.  1895;  $!.-> 
paid  August  26.  1895;  $15  paid  December  23. 
1895,— the  several  sums  being  the  amounts 
paid  in  excess  of  the  legal  rate  of  interest 
then  due.  From  this  Judgment  this  appeal 
Is  prosecuted. 
As  to  the  separate  plea  of  Monarch,  be  it 

I  said  that  the  petition  aUeged  that  the  biU 
was  Indorsed  In  writing  by  M.  Y.  Monarch 
and  R.  W.  Slack,  although  the  paper  filed 
showed  it  to  have  been  signed,  "M.  V.  Mon- 
arch, by  Fred  W,  Clarke.  Agt."  In  our  opin- 
ion, the  petition  was  not  demurrable.  It 
pleaded  that  the  bill  was  indorsed  by  M.  V. 
Monarch  In  writing;  and,  the  paper  showing 
the  actual  signature  thereon  was  by  Clarke, 
the  petition  must  be  held  to  plead  a  legal 
signature  In  writing,  so  as  to  bind  Monarch. 
This  could  be  true  if  Monarch  gave  Clarke 
written  authority.   While  the  bUl  was  filed 
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with  the  petition,  ft  did  not  change  any  of 
the  allegations  therein.  We  are  of  opinion 
that  It  was  Incumbent  on  a.ppellant  ^lonarch 
to  deny  written  authority  to  Clarke  to  sign 
hlB  name  to  the  bin,  In  addition  to  the  alle- 
gation of  snretyshlp.  to  have  presented  a 
defense.  This  in  view  of  the  allegation  of 
the  petition  of  the  written  Indorsement  by 
Monarch.  We  think  the  demurrer  to  the  an- 
swer of  Monarch  was  properly  sustained. 

As  to  the  answer  of  Slack  &  Perkins,  plead- 
ing a  counterclaim  of  double  the  payments 
of  usurious  Interest,  we  are  of  opinion  a 
demurrer  was  properly  sustained.  In  the 
case  of  Bank  t.  Thompson  (decided  May  13, 
1897)  40  S.  W.  805,  this  court  said:  "The  de- 
fendant was  not  entitled  to  apply,  as  an  off- 
set on  the  note,  the  sum  of  interest  which 
he  actually  paid.  The  statute  requires  that, 
where  the  Interest  has  been  paid,  the  party 
paying  it,  or  his  legal  representative,  may 
recover  in  an  action  In  the  nature  of  an  ac- 
tion of  debt.  As  we  have  said,  the  recovery 
provided  for  Is  in  the  nature  of  a  penalty, 
and  can  only  be  recovered  In  the  manner 
provided  by  the  statute.  The  statute  de- 
nounced a  penalty,  and  prescribed  a  remedy. 
When  a  statute  creates  a  new  offense,  and 
denounces  a  penalty,  or  gives  a  new  right, 
jind  declares  a  remedy,  the  punishment  or 
remedy  can  only  be  that  which  the  statute 
prescribes."  This  would  apply  with  equal, 
If  not  greater,  force  to  the  plea  of  double 
Interest  than  In  that  case. 

In  the  Judgment  herein  the  court  allowed 
Interest  from  the  maturity  of  the  bill,  to  wit, 
April  30.  1896.  This  Is  not  the  cori-ect  crite- 
rion. The  debt  should  draw  Interest  only 
from  the  date  of  the  Judgment,  which  In  this 
<  aBe  was  June  9, 1806.  However,  on  the  oth- 
«r  hand,  the  court  allowed  credits  amount- 
ing to  160  on  the  bill,  being  the  usniious  In- 
terest paid;  and  this  was  also  error  to  ap- 
pellants* advantage,  and,  as  these  credits  ex- 
ceed the  Interest  itdjudged  against  them,  ap- 
pellants will  not  be  beard  to  complain;  and 
there  Is  no  cross  appeal.  Finding  no  error 
prejudicial  to  appellants,  the  Jndgment  Is 
affirmed. 

EVE'S  EX'R   V.  SAYLOR  et  al. 

(Oonrc  ol  Anwals  of  Kentucky.    Jan.  27, 
1898.t 

"WiTJiissss  — Tramsactiosb  with  Fibson  Sikob 

DSCBASSV. 

1.  On  an  issue  as  to  the  gennineness  of  a 
per  porportiDg  to  have  been  executed  by  plain- 
tiff's testator,  defendant  was  a  competeDt  wit- 
neaa  to  prove  that  he  first  saw  the  paper  In 
testator's  office  at  a  certain  time. 

2.  Defendant  may  read  to  the  jury  a  paper 
pnrporting  to  have  been  executed  by  plaintiff's 
testator,  the  genuineness  of  which  is  in  issue, 
and  sutKnit  It  to  them  for  inspection  and  com- 
parison with  papers  admitted  to  l>e  genuine. 

3.  Plaintiff  having  proved  that  defendant  ob- 
tained a  patent  oa  the  land  in  contest  after  the 
data  of  the  deed  porpOTtiog  to  have  been  exe> 
cnted  by  plalntUTs  testator,  defendant's  declara- 
tion to  the  snnr^or  as  to  why  be  obtained  tht 
jiatent  were  admlsdble  in  his  behalf. 


Appeal  from  circuit  court,  Bdl  county. 

"Not  to  be  officially  reported." 

Action  by  John  G.  Eve's  executnr  against 
John  I..  Saylor  and  others.  Judgment  for  de- 
fendants, and  platatlff  appeals.  Affirmed. 

J.  W.  Alcorn  and  H.  0.  Faulkner,  toe  appel- 
lant.  W.  S.  Pryor  and  WaiTen  Montfbrt,  for 
I  appellees. 

HAZKLRIOO,  J.    The  sole  question  on  the 
trial  below  was  whether  or  not  the  paper  of 
August  15,  1881,  relied  on  by  appellee  to  de- 
feat the  suit  of  appellant,  as  executor  of  John 
G.  Eve,  for  the  lands  In  coDtrarersy,  was  genu- 
ine, «nd  In  fiict  the  act  and  deed  of  Eve.  Aft- 
I  er  a  trial  InvolTlng  a  mass  ct  conflicting  testl- 
I  many,  the  Jury,  under  a  slmjde  and  unobjee- 
I  tlonable  Instmction  on  the  single  issue  before 
them,  reached  the  conclusion  that  the  paper 
was  gentitne.   Tbere  is  no  room  for  sa^g 
that  the  finding  Is  against  the  wdght  of  the 
testimony,  and  certainly  no  reason  for  holding 
Oiat  it  is  flagrantly  against  the  testimony. 

The  court  did  not  err  In  permitting  appdlee 
to  testily  that  he  flrst  saw  the  paper  In  Eve's 
office  In  1881.  It  is  certainly  not  in  Titration 
of  the  letter  of  the  law,  because  the  testimony 
Involved  no  "verbal  statement  of,  or  any  trans- 
action with,  or  any  act  done  or  omitted  to  be 
done  by,"  (he  decedent  Eve.  The  statement 
simply  fixes  the  beginning  x>olnt  of  appellee'n 
claim  to  the  land  under  his  alleged  p^per  title, 
and  the  time  when  the  paper  under  which  he 
claimed  flrst  came  into  bis  custody  and  pas- 
session.  Nor  was  It  oror  to  permit  the  paper 
to  be  read  to  the  Jury  by  appellee.  Its  submis- 
sion to  tbem  for  inspection  and  comparison  with 
papers  admitted  to  be  genuine  was  altogether 
necessary  and  proper. 

The  appellant  proved  that  appellee  obtained 
a  patent  on  a  survey  covering  the  land  In  con- 
test after  his  deed  from  Eve,  and  it  was  there- 
fore proper  to  allow  proof  the  declarations  of 
appellee  by  Resiner,  the  surveyor,  as  to  why 
such  patent  was  obtained.  The  declarat1on.<i 
were  part  of  the  transaction  brought  out  by  the 
appellant. 

We  have  examMed  the  other  complaints  set 
out  In  the  motion  and  grounds  for  a  new  trial, 
and  find  none  of  them  prejudicial  to  the  sub- 
stantial rights  of  the  appellant  Judgment  af- 
firmed. 


WBINGARTNER  v.  MISSOURI  LUMBER 
ft  MINING  00. 
(Oourt  of  Appeals  of  Kentucky.    Jan.  Zl, 
1898.) 

SbT-Off— FOBMBR  AWODIOATtOlf. 

1.  Defendant  cannot  plead  ns  a  set-off  to  the 
price  of  goods  a  debt  due  to  htm  by  C,  to  whom 
be  gave  the  orier  for  the  goods,  where  he  had 
notice  befoie  receiving  the  goods  that  they  be- 
longed to  itlaintiff,  and  not  to  0. 

2.  A  plea  of  former  adjudication  Is  not  sus- 
tained by  a  ihowiog  that  plaintiff  discontinued  a 
formn  action  for  the  same  cause  when  the  jury, 
under  a  peremptoiy  instruction,  was  about  to 
find  for  defendant,  as  (be  em«.  If  any,  could 
have  been  corrected  by  appeaL 
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Appeal  from  rlrcult  conrt,  Gunpbdl  county. 

"Not  to  be  offldally  reported." 

Action  tr  the  Mlasonrl  Lumber  &  Mining 
Company  agabiBt  Joseph  Weingartner.  Judg- 
ment for  plalntUf,  and  defendant  appeals. 
Affirmed. 

Otto  Wolff,  for  appellant.  U  J.  Crowford, 
(or  ain^Ilee. 

HAZBLRIOO,  J.  The  proof  In  this  case 
shows  beyond  any  serious  qaestlon  that,  at 
the  time  Grist  obtained  the  order  from  Wetn- 
■gartner  to  have  Lynn  &  Bros,  ship  him  the 
Inmber  in  contest,  he  (Welngartner) ,  knew 
Crist  bad  no  lumber  of  his  own  by  the  sale 
of  which  be  might  pay  blm  the  debt  Crist 
owed  him.  And,  moreover,  the  bills  of  lad- 
ing disclosed  the  real  owner,  and  this  Infor- 
mation was  In  time  for  Welngartner  to  have 
declined  to  receive  the  lumber  unless  willing 
to  pay  the  owner  for  It  The  right,  there- 
fore, of  Welngartner,  to  plead  his  debt  against 
Crist  In  satisfaction  of  the  price  of  the  lum- 
ber, as  a  set-off  thereto,  cannot  be  allowed 
under  the  testimony,  and  the  court  might 
propN'ly  so  have  Instructed  the  Jury,  with- 
out a  submission  of  the  question.  It  did, 
however,  submit  the  Issues  by  proper  In- 
structing, and  the  finding  la  in  accordance 
with  the  proof. 

It  is  the  contention  of  i^pellant  that,  upon 
a  former  trial  of  the-  aame  issues  between 
the  aame  parties,  the  Jury,  under  peremptory 
Instruction,  was  about  to  fLnd  for  him,  when 
the  plaintiff  (aivellee  here)  bad  the  case  with- 
drawn from  the  Jury,  and  tbtti  dtocmtlnued 
It,  and  that  thereupon  hla  plea  of  formor 
adjudication  la  good.  But  It  it  manifest  that, 
if  the  action  of  the  trial  ooort  waa  erzone- 
oua  in  that  case  In  so  allofwlng  Uie  case  to 
be  withdrawn  from  the  Jury  and  dlsoon- 
tlnoed,  an  ^ipeal  would  have  corrected  the 
error.  The  amended  petition  in  no  sense 
changed  the  lasuea,  and  waa  properly  per- 
mitted to  be  filed.  Mor  did  the  court  err  in 
overruling  the  exception  to  the  deposition  of 
Lyon.   Judgment  affirmed. 


REED  V.  TENJfiYUE. 

(Court  (tf  i^veals  of  Kentucky.    Jan.  26, 
1888.) 

blHKEBPaAs— LlB5  to  SSODBI  ACCOONT  FOR 

Board. 

The  common-law  lien  of  an  lnokeeper  to 
secure  his  pay  for  keej^ng  guests  does  not  se- 
cure an  account  due  him  fbr  hoard  under  a  spe* 

cial  contract. 

Appeal  from  drcult  court,  Kenton  county. 

"To  be  officially  reported." 

Action  by  Uelle  Toieyck  against  Thomas 
Reed  to  recover  personal  property.  Judgment 
for  plalntU^  and  defendant  appeals.  Affirmed. 

James  P.  Tarvln  and  B.  F.  Grazlana,  toe  ap- 
pellant  Weden  O'Neal,  for  appellee. 


WHITE,  J,  Appellee,  Belle  Teneyck,  brought 
this  action  In  a  Justice  court  of  Kenton  ooonty, 
wherein  she  sued  out  an  order  of  dellveiy  for 
certain  artkOes  of  personal  property  In  the  pos- 
session of  appellant,  and  which  be  refused  to 
surrender  to  her.  Appelant  filed  answer  In 
the  Justice  court,  admitting  that  tbe  artldes 
claimed  were  In  his  possession,  and  were  tbe 
pn^>er^  of  appellee,  but  denied  her  rli^t  to 
tbe  possesion  of  same,  for  tbe  reason,  as  al- 
leged, that  appellant  waa  the  ke^r  of  an 
botd,  and  that  appellee  was  indebted  to  blm 
for  board  to  the  amount  of  $196,  and  that  the 
artlclca  claimed  by  appellee  were  all  tnought  to 
his  hotel  while  she  boarded  irith  lilm,  and  were 
I  then  there,  and  that  appellant  h^  a  Uen  on 
same  as  a  landtord  and  hotel  and  tavern  keep- 
er, to  secure  the  payment  of  said  sum  due. 
His  prayer  was  that  the  pnv)erty  be  sold,  or 
so  much  thereof  as  necessary  to  pay  his  dalui. 
This  answer  and  counterclaim  bringing  In  is- 
sue an  amount  beytmd  the  Jnrlsdlctlcm  of  tbe 
Justice  court,  the  case  was  transferred  to  the 
circuit  court  In  the  circuit  court  appelant 
fl^ed  an  amended  answa,  whhdi  only  more 
clearly  described  his  buBlnesa  to  be  the  keeper 
of  transient  and  traveling  perscma,  and  again 
pleads  that  appellee  engaged  board  with  hbn, 
and  promised  to  pay  for  same.  Tba  case  com- 
ing (m  for  trjal,  a  Juiy  waa  Impsnded,  and  ap- 
pellant moved  for  Judgment  on  tiie  pleadings; 
and,  it  being  admitted  tty  an>eUant  that  he 
was  not  a  Ucoised  tavern  keeper,  ib»  court 
overruled  his  motion  for  Judgment,  and  gave  a 
peremptory  Instruction  to  find  for  plaintiff  (ap- 
pellee). Judgment  waa  rendered  ca  the  ver- 
dict returned  In  accordance  with  tbe  Instruc* 
tlon,  and,  after  appdlant'a  motion  Cor  new  trial 
was  overruled,  he  appealed  to  this  court 

The  material  and  only  qoeatlon  necessaiy  to 
a  determination  ot  this  cose  la:  Has  the 
pellant  a  lien  on  this  property  to  secure  bis  ac- 
count for  boai^  which  Is  for  a  balance  due 
on  15  months'  board,  when  It  Is  admitted  that 
he  was  not  a  Scensed  tavern  ieeger.  It  Is  ar^ 
gued  that  although  he  was  not  a  licensed  tav- 
em  keeper,  still  be  was  an  Innte^^,  and  by 
the  common  law  has  a  lien  oa  the  iwoperty  to 
satisfy  hla  debt.  A  common  Innkeeper  la  de- 
fined to  be  "a  parson  who  makea  It  hla  bnslnesa 
to  entertain  travdrav  and  passengera,  and  pro- 
vide lodging  and  necessaries  fcff  tiiem,  tbelr 
horses  and  attendants."  Bac.  Abr.  "Inns  and 
Innkeepers."  But  It  bas  been  bdd  that  a  man 
may  be  an  innke^r,  though  he  have  no  pro- 
vision for  horses.  The  conunon-law  liability  of 
an  innkeeper  to  his  guesta  was  vety  severe. 
He  must  receive  all  comers  at  a  reaaonaKe 
price.  He  was  llaUe,  prima  fade,  for  all 
losses  which  bappen  to  fbe  goods  of  his  guest. 
Klsten  V.  Hlldebrand,  9  B.  Mem.  72.  Tbia  be- 
ing the  extrone  duty  of  the  keepw  of  tiie  Inn. 
he  was  likewise  given  extraordinary  rigbts 
secure  bis  pay  for  keepbag  the  guesta,  and  this 
was  a  Uen  on  tbe  gooda  ot  the  guest  to  satisfy 
the  account,  and  he  was  permitted  to  retain 
possession  of  the  goods  till  compmsatlon  was 
made.   But  it  is  not  all  iMlfers  at  ui  Inn  that 
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were  guests  under  tlUs  rigor  of  the  common 
law.  Every  pei-son  who  might  stay  at  an  Inn 
could  not  hare  the  t}eQeflt  of  this  law  as  to  the 
keeper's  liability.  It  is  said:  "But,  If  a  per- 
son comes  upon  a  special  contract  to  board  and 
sojourn  at  the  inn,  he  is  not,  in  the  sense  of 
the  law,  a  guest,  but  a  boarder."  1  Story, 
Ballm.  177;  Manufacturing  Co.  r,  lllller 
(Minn.)  55  N.  W.  56.  And  it  has  never  been 
held,  that  we  are  aware,  that  a  lien  was  given 
the  Innkeeper  to  secure  his  pay,  except  where 
these  extraordinary  liabilities  attached  as  well. 
From  the  answer  filed,  It  appears  that  appellee 
boarded  with  appellant  for  about  15  months, 
and  It  Is  alleged  that  this  was  under  a  contract 
made.  So,  In  our  opinion.  It  makes  no  differ- 
ence what  was  appellant's  general  business,  as 
to  whether  he  was  an  Innkeeper  or  not;  as  to 
appellee,  he  was  not.  She  was  not  a  guest,  as 
at  common  law,  but  a  boarder:  and  appellant 
was  not  liable  to  appellee  as  at  common  law, 
nor  did  he,  as  to  appellee,  have  the  right  to 
the  common-law  Uen.  As  It  Is  not  necessary 
to  a  decision  of  this  case,  we  do  not  determine 
whether  at  the  prraent  time  an  innkeeper, 
without  license  to  keep  a  tavern,  has  the  com- 
mon-law Hen  as  to  guests,  or  whether  that  Hen 
exists  only  for  licensed  tavern  keepers.  Being 
of  opinion  that  the  appellant,  by  his  answer 
and  admission  of  no  license,  showed  he  had  no 
lien  of  the  goods,  we  think  appellee  was  &itl- 
tled  to  judgment.  Finding  no  error,  the  Judg- 
moit  is  affirmed. 


STILLWELL  v.  DUNCAN. 
(Court  of  Anwals  of  Kentucky.    Jan.  26, 

isds.) 

Titnrua— PuA.  of  Liberuu  Tixehbxtdii— 

COUKTBRCLAIH. 

1.  Aa  a  penon,  harlng  a  right  to  enter  on  his 
own  Imnd,  cannot  be  goUty  of  a  trespass  there- 
on, whether  he  enters  wlm  or  without  the  con- 
Mcnt  of  another,  the  plea  of  liberum  tenementum 
Is  available  in  an  action  of  trespass  qoare  clan- 
sum  fregjt 

2.  In  an  action  of  trespass  i^nare  eUttsum  tre- 
Xit,  based  on  the  bare  possession  of  plaintiff.  In 
which  defendant  asserts  title  in  himself,  a  claim 
by  defendant  for  the  damages  to  the  land  during 
plaintiff's  possewion  thereof  is  a  cause  ot  actton 
connected  with  the  subject  of  the  action,  and 
therefwe.  pleadable  as  a  counterclaim. 

3.  In  an  action  of  trespass,  In  which  defend- 
ant pleads  title  to  the  land,  an  appeal  lies  from 
a  jnagment  for  ^alntiff,  uouAt  for  less  than 
$100,  the  title  to  land  being  inTolved. 

Appeal  from  circnlt  court,  Nelson  connty. 

"To  be  officially  reported." 

Action  by  Stephen  Duncan  against  T.  J. 
StUlwell  to  recover  dunagea  for  trespaaa  to 
land.  Judgment  for  plalntlflF,  and  defend- 
ant appeals.  Bereraed. 

C  T.  Atkinson,  for  appellant 

DU  BELLE,  J.  The  appellee  brought  suit 
af^alnst  appellant  for  trespass  qnare  clausum 
fregit,  alleging  that  he  (Duncan)  was  In 
possession  of  a  tract  of  land  of  about  an 
acre,  and  that  on  March  20,  1S05,  appellant  I 


wrongfully  entered  on  said  land,  and  cut 
down  and  carried  away  trees  growing  there- 
on, tore  down  fencing,  dug  holes,  and  placed 
other  fencing  and  timber,  and  turned  cattle 
thereon.  Appellant  answered,  denying  the 
wrongful  entry,  and  In  the  second  paragraph 
as  amended,  stated  that  he  was  the  owner 
and  entitled  to  the  possession;  averring 
facts  showing  title  by  continuous  possession, 
under  record  dedudble  from  the  common- 
M-ealth,  for  23  years  prior  to  March,  1892. 
when  he  averred  that  appellee  forcibly,  an3 
without  right,  entered  on  the  land,  and  evict- 
ed him,  tore  down  the  inclosing  fence,  and 
erected  a  new  fence  between  the  tract  and 
the  remainder  of  appellant's  land;  that  on 
the  Ist  of  March,  1895,  appellant  recovered 
judgment  against  appellee,  Duncan,  for  the 
trespass  referred  to  and  the  injury  commit- 
ted by  him,  up  to  the  date  of  filing  the  first 
action  of  trespass;  that  thereafter,  about 
March  20,  1895,  appellant  peaceably  re-enter- 
ed the  tract,  took  down  the  separating  fence, 
and  erected  a  new  fence  within  the  bound- 
ary, connecting  the  tract  with  his  other 
land.  He  also  filed  a  counterclaim  for  the 
damage  to  the  land  during  appellee's  pos- 
session thereof,  from  the  date  of  the  filing 
of  hta  former  action  of  trespass  down  to  the 
date  of  his  re-entry  upon  the  land.  A  de- 
murrer to  this  paragraph  as  amended  was 
sustained,  presumably  upon  the  ground  that 
the  plea  of  liberum  tenementum  Is  not  avail- 
able to  an  action  of  trespass  quare  claosum 
fregit  brought  by.  a  person  who  was  In  ac- 
tnal  possession  of  the  land.  Such,  however. 
Is  not  the  law,  as  we  understand  It  In  Mc- 
Claln  V.  Todd's  Heirs,  5  J.  J.  Marsh.  838,  it 
was  held  that  "an  intruder  does  not  gain  such 
a  possession  as  will  even  authorize  him  to 
maintain  trespass  quare  clausum  fregit  Bac. 
Abr."  In  Trlbble  v.  Frame,  7  J.  J.  Marsh.  601, 
the  appellant  holding  a  paramount  title,  and 
having  a  perfect  legal  right  to  enter  upon 
the  land,  entered  thereon  In  the  absence  of 
the  appellee,  who  had  theretofore  been  In 
actual  possession;  and  this  court  (Chief  Jus- 
tice Robertson  delivering  the  opinion)  thus 
laid  down  the  law  upon  the  question  pre- 
sented by  the  case  at  bar:  "According  to  the 
common  law,  a  person  holding  the  title  to 
land,  and  having  the  right  of  entry,  might 
use  actual  force,  If  necessary  for  overcom- 
ing any  forcible  resistance,  because,  his 
right  of  entry  being  perfect  no  other  person 
could  lawfully  resist  him  in  the  exercise  of 
his  perfect  right  The  British  statutes  of 
forcible  entry  and  detainer  declared  that  an 
entry  with  actual  force  should  subject  the 
party  so  entering  to  an  Indictment  for  any 
consequential  breach  of  the  public  pence, 
and  to  restitution  of  possession,  and  also  to 
an  action  of  trespass.  But  these  statutes 
have  ever  been  so  construed  as  not  to  affect 
the  common-law  right  of  justifying.  In  an 
action  of  trespass  quare  clausum  fregit  the 
forcible  entry,  by  pleading  and  proving  a 
right  of  entry;  and  hence  liberum  tenemen- 
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tuni  has,  notwlthstanaioK  those  statutes, 
been  alwaj's  held  to  be  an  effectual  plea  to 
the  action  of  trespass,  and  thus  proves  that 
the  right  of  entry  U  a  right  to  make  an  ac- 
tual entry  on  the  land.  Bac.  Abr.  tlL  'For- 
cible Entry  and  Detainer,*  3  Jac.  Law 
Diet.  88;  3  Chit  Bl.  4.  5,  note  12;  Id.  17D, 
and  notes;  Selw.  N.  P."  In  Xeates  t.  A1- 
lln,  2  Dana,  1S4,  the  exact  question  arose 
which  Is  presented  in  the  case  at  bar.  Yeates, 
having  the  legftl  right  to  the  possession,  en- 
tered, without  actual  force,  a  room  of  a 
house  in  which  Allin  was  living,  and,  to  an 
action  of  trespass  quare  dauaum  freglt, 
pleaded  a  Judgment  In  favor  of  himself  and 
others  f6r  seven  undivided  eighths  of  the 
land  in  the  actual  possession  of  AUln.  The 
lower  court  Instructed  the  Jury  that  al- 
though Teates  had  the  right  of  entry,  and 
that  right  was  omflrmed  by  the  Judgment 
pleaded,  yet  he  had  so  right  to  enter  without 
Allln's  consent,  unless  put  In  possession  by 
writ  of  habere  facias,  and  that,  if  be  did  so 
enter,  he  wu  a  trespasser.  In  delivering 
the  opinion.  Chief  Justice  Robertson  said: 
"The  law  la  altogether  different  from  wha.t 
the  Instruction  assumed  it  to  be,  Liberum 
tenementum  Is,  Just  as  It  was  at  common 
law,  a  good  plea  In  bar  to  an  actlcOL  of  tres- 
pass quare  dausum  fregit  To  aay  that  a 
person  has  a  legal  right  of  entry,  but  that 
he  haa  no  legal  right  to  enter  without  the 
occupant's  consent,  or  nnless  the  occupant 
shall  have  surrendered  tpe  possession,  or 
left  It  derelict,  would  be  inconsistent  and 
unmeaning.  The  legal  right  of  entry,  like 
every  other  perfect  legal  right,  Is  Independ- 
ent of  the  wHI  of  others;  ba,  if  It  be  not 
so.  It  cannot  be  claimed  or  asserted  as  a 
matter  of  right,  but  must  be  invoked  ss  a 
favor,  and  Is  therefore  no  legal  right.  A 
person  having  a  right  to  enter  on  his  own 
land  cannot  be  guUty  of  trespass  on  the 
land,  or  anything  pertaining  to  it,  by  enter- 
ing, whether  with  or  without  the  consent  of 
another,  who  has  no  lawful  ri^ght  to  prevent 
the  entry.  Trlbble  v.  Frame.  B  Lltt  187. 
and  Ti-ibble  v.  Frame,  7  J.  J.  Marsh.  603." 
And  see  T^tta  v.  Redden.  6  Svp.  Ky.  Law 
426;  Railroad  Co.  v.  Gobb,  M  Dl.  55:  Bac. 
Abr.  tit  "Trespass*"  G,  3;  Hyatt  v.  Wood.  4 
Johns.  ISO.  We  conclude  that  the  action  of 
the  trial  court  in  sustaining  the  demurrer 
to  the  plea  of  libemm  tenementum  was 
manifest  error. 

As  to  the  counterclaim  for  damages  for  In- 
Jury  to  the  freehold  between  the  date  of  the 
bringing  of  the  original  action  of  trespass 
by  appellant  and  the  date  of  his  re-entry, 
the  action  of  the  lower  court  was,  in  our 
opinion,  incorrect  The  counterclaim  was 
not  based  on  a  cause  of  action  arising  out 
of  the  transaction  stated  In  the  petition,  but 
was  based  on  a  cause  of  action  connected 
with  the  subject  of  the  action.  In  Wblt- 
iock  V.  Bedford,  82  Ky.  301,  the  plaintiff 
had  brought  an  action  for  trespass  to  land, 
averring  title  In  himself;  and  the  defendant 


answered,  denying  plalntlfTs  title,  ailing 
title  In  himself,  and  seeking,  by  way  of 
counterclaim,  to  recover  of  plaintiff  the 
whole  tract  of  land  In  controversy.  The 
court  (Chief  Justice  Hlnes  delivering  the 
opinion)  said:  "The  subject  of  the  action 
Is  the  land  In  controveray,  and  the  founda- 
tion of  plaintiff's  claim  is  the  asserted  legal 
title  to  the  land.  The  fact  that  tbe  plaintiff 
seeks  to  recover  damages  for  trespass  does 
not  alter  the  character  of  the  action  from 
a  direct  proceeiling  to  recover  tiie  land  on 
the  allegation  of  tltl3.  and  In  such  a  case 
tbBTe  could  be  no  doubt  of  the  defendant's 
right  to  asswt  title  In  himself,  and  have  It 
so  adjudged.  The  counterclaJm  asserted  Is 
clearly  connected  with  the  subject  of  the 
action."  That  ease  Is  hardly  dlstlngnlsba- 
ble  from  the  case  at  bar.  In  this  case  no 
title,  but  merely  the  bare  possession,  was 
averred  by  the  plaintiff,  and  tbe  counter- 
claim for  damages  did  not  arise  out  of  flie 
transaction  stated  In  the  petition.  But  the 
cause  of  action  stated  in  the  counterclaim 
Is  connected  with  the  subject  of  the  action, 
for  the  plalntilTs  right  of  recovery  depends 
on  the  question  whether  tbe  defendant 
has  title  to  the  land,  upon  which  question 
also  depends  the  right  of  ^fendant  to  re- 
cover on  his  counterclaim.  If  defendant  has 
title,  plaintiff  cannot  recover,  for  defend- 
ant's entry  was  in  that  case  not  wrongful, 
as  averred  In  the  petition.  The  subject  of 
the  original  actfon,  therefore,  Invidves  tbe 
question  whether  defendant  baa  title,  and 
upon  that  question  defendant's  connteiCIalm 
Is  based.  Under  tba  view  herein  taken.  It 
la  unnecessary  to  consider  the  Instructions 
given  by  the  trial  court 

While  the  amount  of  recovery  by  appellee 
was  but  f  2.50.  this  court  has  Jurisdiction  of 
the  appeal,  as  by  the  answer,  pleading  title 
and  right  to  possession  In  appelant,  the 
question  of  title  to  the  land  became  involved. 
Clements  v.  Waters,  90  Ky.  99,  18  S.  W. 
431;  Hughes  V.  Swope.  86  Ky.  257.  1  S.  W. 
391;  Moore  V.  Boner,  7  Bush.  28;  Caskey  v. 
T^wls.  15  B.  Mon.  20.  Wherefore  the  Judg- 
ment is  reversed  for  f urtiier  proceedings  con- 
sistent with  this  <^inion. 

COMBS  V.  CRAWFORD  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  27, 
1808.) 

CouxTT  Lew  —  DamaobS  against  Shsrivf  fob 
Failure  to  Pat  Claimb. 
Gen.  St  c.  27,  art.  %  S  7,  having  been  re- 
pealed, a  creditor  whose  claim  against  the  coun- 
ty, is  payable  cue  of  tbe  county  levy  is  not  enti- 
tled to  10  per  cent,  damages  against  the  sheriff 
for  his  failure  to  pay. 

"Not  to  be  officially  reported." 

On  rehearing.  Modified. 

For  former  opinion,  see  43  S.  W.  477. 

VAY^TEB,  J.  The  cqilnlon  in  this  ease  Is 
extended  and  modified.  The  claim  upon 
which  tbe  action  was  brought  was  made  pay^ 
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alile  out  of  tbc  connty  levy  collectible  in 
1804.  As  the  record  shows,  the  assessment 
was  made  In  1893.  Therefore,  upon  the 
sherilTs  fallnre  to  pay  this  money  on  Janu- 
ary 1, 1895,  the  cause  of  action  then  accrued. 
There  appear  In  the  opinion  words  as  fol- 
lows, to  wit:  "For  90%  of  the  claim"  whlrh 
are  now  strlckMi  out.  The  judgment  was 
for  the  amount  of  the  claim,  with  6  per  cent, 
interest  thereon  from  the  1st  of  January, 
1S95.  and  "10%  damages  on  said  sum."  This 
111  per  cent  damages  was  evidently  allowed 
n!K>n  the  idea  that  section  7,  art  2,  c.  27, 
Oen.  St.,  was  In  force,  as  that  section  allow- 
ed 10  per  cent  upon  the  unsatlsfled  claim  of 
a  county  creditor.  As  we  have  said,  that 
cection  of  the  General  Statutes  is  repealed. 
We  have  been  unable  to  find  any  provisions 
In  the  Kentucky  Statutes  which  authcM^ 
such  H  judgment  Section  1885,  Ky.  St., 
proTldea  the  taxes,  referring  to  the  county 
lery,  shall  be  dne  at'  such  time  as  the  state 
rerenne  is,  and  any  one  owing  same  who 
fhall  fail  or  refuse  to  pay  same  when  due 
Khali  be  subject  to  the  same  penalties  as 
prescribed  by  law  for  the  nonpayment  of  the 
state  revenue,  and  to  be  enforced  by  the 
•inme  proceedings.  This  section  evidently 
refers  to  the  liability  of  the  taxpayer.  Sec- 
tion 4143,  Id.,  provides  a  penalty  against  the 
persons  who  fall  to  pay  their  taxes  by  the 
Ist  of  December  in  the  year  following  the 
assessment  of  such  taxes;  and  the  sheriff  is 
required  to  pay  the  auditor  «  penalty  of  6 
per  cent  on  atl  taxes  dne  and  nnpaid  by  him 
on  the  lat  day  of  January  In  each  year. 
Section  4147,  Id.,  providea  that  the  sheriff 
Khan  pay  a  penalty  of  6  tKr  cent  npon  all 
taxes  levied  by  the  fiscal  coart  that  r^aln 
due  and  unpaid  by  him,  to  'the  proper  par^ 
Ties  or  funds,  on  the  Ist  day  of  January  in 
each  year.  This  was  not  intended  to  give  a 
county  creditor  a  penalty  of  6  per  cent,  on 
what  might  be  dne  him,  but  the  penalty  goes 
to  the  county.  Section  4174,  Id.,  reads  as 
follows,  to  wit:  "Judgments,  when  ^ren 
against  the  defendant,  In  the  cases  referred 
10  In  the  preceding  sections,  shall  be  for  the 
principal  dne,  with  Interest  at  the  rate  ten 
per  centum  per  annum  from  the  time  the 
amount  wns  due  until  paid."  By  this  sec- 
tion the  10  per  centum  Is  for  the  benefit  of 
the  state,  or  for  the  county  when  It  seeks 
to  recorer  against  those  In  default  So  there 
seems  to  be  no  provision  of  the  statute  which 
authorized  the  Judgment  for  10  per  centum 
In  damages. 


FOIXOOK  T.  MAYSVILLE  &  B.  S.  S.  CO. 
(Court  of  Appeale  of  Kentucky.    Jan.  28, 

1898.) 

niBSPASS— Adverrb  Possbssion— Easehext»— Evi- 
KENT  DoHAirt— Damages  pok  TAKrxo 
or  Laxp  for  Railroad. 
1.  Adverse  poasession  for  15  years  gives  legal 
title  to  real  estate,  sufficient  to  maintuio  an  ac- 
tion of  trespass. 


2.  Where  the  purt^aa^  of  land  holds  It  for  IJi 
years  adversely  to  all  the  world,  Indnding  a 
railroad  company,  to  which  the  vendor  had  pre- 
viously  granted  a  right  of  way,  the  right  of  way 
is  extinguished. 

3.  A  deed  to  a  railroad  company  to  a  right  of 
way  over  land  which  i^ovides  that,  if  the  gran- 
tee ceases  to  use  the  right  of  way  as  a  rallrond 
it  Is  to  revert  to  tne  grantor,  implies  an  obliga- 
tion on  the  part  of  the  grantee  to  couBtruct  the 
road  within  a  reasonable  time,  and  therefore 
the  right  is  forfeited  by  a  delay  of  34  years  be- 
fore coustructing  the  road. 

4.  A  deed  was  not  admissible  In  evidence  to 
support  defendant's  ri^ht  of  entry,  where  the 
grantor's  title  was  in  issue,  and  there  was  no 
competent  evidence  to  support  it. 

5.  The  criterion  of  recovery  for  the  taking  of 
land  by  a  railroad  company  is  the  actual  value 
of  the  ground  taken,  together  with  the  diminu- 
tion in  value  of  what  remains,  and  damages  for 
the  forcible  entry  or  trespass. 

Appeal  from  circuit  court,  Lewis  coimty. 

"To  be  officially  reported." 

Action  by  L.  T.  Pollock  against  the  Mays- 
viUe  &  Big  Sandy  Kallroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Ke- 
rersed. 

W.  0.  Halbert,  tot  appellant  Wadsworth 
A  Oodiran,  toe  appellee. 

GUFFY,  J.  In  the  original  petition  in  this 
action  tiled  a|H>eUant  against  appellee,  Octo- 
ber 8,  188»,  it  is  substantially  alleged  that  the 
plaintiff  was  the  owner  and  in  possession  of  a 
house  and  lot  of  ground  In  the  town  of  Con- 
cord, Lewis  county.  Ky.,  the  aame  being  on  the 
south  sMe  of  Second  street  abutting  thereon. 
In  the  lower  or  west  «id  of  said  town,  more 
fully  described  In  a  deed  from  A.  J.  Harrison, 
sheriff  of  Lewis  county,  to  him,  and  made  part 
hereof.  The  said  deed  Is  dated  May  23,  1873, 
and  recorded  In  the  Lewis  county  clerk's  office; 
and  that  {dalntlff  has  beeu  possessed  of  said 
house  and  lot  ever  since  that  date  until  the 
date  of  the  wrongs  and  trespass  complained 
of.  It  is  further  averred  tha^  said  town  of 
Concord  Is  Incorporated,  and  has  been  for  40 
years  last  past,  its  streets  having  been  laid  out 
and  dedicated  to  the  public  all  that  time,  to  be 
used  and  enjoyed  by  the  citizens  and  general 
traveling  public;  said  Second  street  being  one 
of  them,  which  mna  on  the  north  side  of  plain- 
tiff's lot  aforesaid,  and  abuts  thereon;  and  to 
the  free  and  unrestricted  use  of  said  street 
plaintiff  has  an  incorporeal  franchise  and 
right  to  same;  and  he  charges  that  the  defend- 
ant without  right,  during  the  year  1887,  took 
possession  of  said  Second  street,  and  appro- 
priated It  to  Its  own  use,  and  also  a  portion  of 
said  plaintiff's  lot  of  ground  adjoining  and 
abutting  on  said  street,  and  in  violation  of 
plaintiff's  right  and  against  his  consent  built 
and  constructed  its  railroad  track  and  bed  for 
the  entire  distance  through  and  along  said  Sec- 
ond street,  and  through  and  along  the  north 
side  of  plaintiff's  lot  of  ground  abutting  on  said 
street,  and  deprived  him  of  a  strip  of  his  said 

lot  of  grotmd  feet  wide  and  feet 

long,  excavating  the  ground  up  to  and  within 
less  than  two  feet  of  his  dwelling  house  situat- 
ed thereon,  making  It  liable  to  tnmUe  down  at 
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any  Utne,  and  renderlns  U  useless,  and  thus  de- 
stroying bis  francblBe,  and  deprlTlng  him  of 
ingress  and  egress  to  and  from  said  house  and 
lot  by  way  of  said  Second  street,  and  thus  de- 
prlvlDg  his  family  and  tenants  from  the  use  of 
said  street  as  a  passage  for  any  and  all  pur- 
poses whatever  without  great  risk,  danger,  and 
Inconvenience;  and  that  said  def^dant  is  sull 
in  possession  of  said  Second  street  and  said 
strip  of  ground,  against  plaintiff's  right;  that 
plaintiff  has,  ever  since  purchasing  said  house 
and  lot  In  1S73,  rightfully  osed  said  street  as 
an  easement  to  and  from  said  house  and  lot, 
without  let  or  hindrance,  until  defendant,  as 
aforesaid,  entered  upon  same,  and  appn^rlat- 
ed  It  to  its  own  exclusive  use  and  emoluments, 
and  to  plaintiff's  great  damage  and  Inconven- 
ience; and,  in  addition  thereto,  said  defend- 
ant, through  its  contractor,  hands,  and  serv- 
ants, dug  up  his  said  ground  and  lot,  tore  down 
his  fences  around  same,  destroyed  his  dam- 
son plum  trees  and  scions,  and  dug  holes  and 
planted  telegraph  poles  on  said  lot,  some  thirty 
feet  inside  or  about  that  distance  from  the 
line  of  Its  roadbed;  and,  bis  lot  being  on  side- 
ling ground,  the  cut  and  excavation  made  by 
defendant  for  ita  track  or  road  Is  constantly 
causing  his  said  lot  or  ground  to  slip  and  fall 
in,  and  thus  Injuring  the  remainder  of  said  lot 
and  ground,— all  to  plaintiff's  damage  In  the 
sum  of  9300,  for  which  he  prays  judgment 
On  the  25th  of  January,  1802,  the  defendant 
filed  its  answer.  The  answer  denied  sufficient 
knowledge  or  information  to  form  a  belief  con- 
cerning plaintiff's  allegations  that  he  is  the 
owner  and  In  possession  of  the  house  and  lot 
mentioned  In  the  petition,  and  a  similar  denial 
Is  made  as  to  bis  possession,  and  as  to  his  lot 
abutting  on  said  street.  It  is  also  denied,  in 
substance,  that  they  did  any  of  the  acts  com- 
plained of  wrongfully  or  without  right.  On 
the  18th  of  January,  1894,  the  philntlff  filed 
an  amended  petition,  and  corrects  the  original 
petition,  and  avers,  in  substance,  that  he  pur- 
chased and  took  possession  of  said  house  and 
lot  long  before  the  time  stated  in  his  original 

petition,  to  wit,  on  or  about  the  day  of 

1801,  and  he  alleges  In  the  amended  petition 
that  he  purchased  the  said  house  and  lot  of 
Socrates  Holbrook  in  the  year  1891,  who  had 
purchased  It  at  a  sheriflT's  sale  made  by  Setfa 
Parker,  sheriff  of  Lewis  county,  Ky.,  under  a 
writ  of  fieri  facias,  which  issued  from  the 
clerk's  office  of  the  Lewie  circuit  court  in  favor 
of  M.  E.  Beeves  &  Co.  against  the  estate  of 
James  W.  Brown  et  al.,  November  16,  19«0, 
and  sold  on  the  third  Monday  In  January.  1861, 
and  then  and  there  purchased  by  said  Hol- 
brook, and  by  him  sold  and  transferred  to  this 
plaintiff;  and  the  deed  referred  to  was  made 
by  A.  J.  Harrison,  sheriff  of  Lewis  county,  in 
1S73,  to  this  plaintiff.  But  plaintiff  avers 
that  he  took  Immediate  possession  of  said 
house  and  lot,  and  has  had  It  In  his  possession 
ever  since  his  purcltose  from  Holbrook,  claim- 
ing and  holding  the  same  as  bis  own  against 
the  defendant  and  the  whole  world  under  the 
purchase  aforesaid,  until  the  year  1887,  when 


the  defendant  unlawfully  and  without  right 
and  against  the  will,  consent,  and  remon- 
strance of  plaintiff,  and  with  force  and  arma. 
entered  upon  said  lot,  and  then  and  there  com- 
mitted the  wrongs  complained  of  In  said  plain- 
tiers  original  petition.  And  plaintiff  now 
wishes  to  correct  that  allegation  In  hia  original 
petition  wherein  he  says  defendant  buUt  and 
constructed  Its  railroad  track  and  roadbed  for 
the  entire  distance  through  and  along  saM  Sec- 
ond street,  and  through  and  along  the  north 
side  of  plaintiff's  lot  of  ground  abutting  on  said 
street,  and  for  correction  states  that  defendant 
did  not  enter  said  Second  street  with  Its  road- 
bed imtll  it  passed  through  said  lot,  and  by 
reason  of  the  said  railroad  track  passing 
through  said  lot  said  lot  was  cut  into  two  par- 
cels, leaving  about  one-third  between  the  rail- 
road track  and  said  Second  street,  and  the  bal- 
ance of  the  said  lot  above  or  south  of  the  rail- 
road track  on  the  hillside,  with  the  house  and 
Improvements  thereon;  thus  being  entirely  cut 
off  and  deprived  of  any  Ingress  and  egress  to 
and  from  said  Second  street  in  the  town  of 
Concord,  it  being  Impossible  for  him  or  his 
tenants  to  cross  from  one  part  of  said  lot  to 
another,  or  to  go  from  the  said  house  to  the 
public  highway,  street,  or  town  with  wagon  or 
team  or  other  vehicle,  thus  rendering  said 
house  and  lot  almost  worthless  to  him;  to  his 
damage  as  set  out  In  his  original  petition. 
Wherefore  he  prays  as  in  his  original  petition, 
and  for  all  proper  relief.  On  the  24th  day  of 
May,  188t,  the  defendant  filed  its  answer  to 
the  amended  petition,  and  by  agreement  the 
affirmative  allegations  of  said  answer  were 
traversed  of  record.  Hie  first  paragraph  of  the 
aforesaid  answer  Is  a  denial  of  sufficient 
knowledge  or  information  to  form  a  belief  con- 
cerning the  alleged  purchase  and  holding  set 
up  in  the  amended  iw>titlon.  It  also  contained 
the  denial  that  defendant  unlawfully  or  with- 
out right,  or  against  the  will,  consent,  or  remon- 
strance of  plaintiff,  did  the  acts  OHnplaiDai 
of.  It  la  a  further  denial  of  the  allegations 
that  the  construction  of  said  railroad  deprived 
plaintiff  of  any  Ingress  or  egress  to  the  said 
Second  street  or  of  the  town  of  Concord,  or 
made  It  Impossible  for  him  or  his  tenants  to 
cross  from  one  part  of  the  said  lot  to  another, 
or  to  go  from  the  said  house  to  the  public  high- 
way, street,  or  town  with  wagon  or  team  or 
other  vehicle,  or  that  the  house  or  lot  was 
thus  rendered"  almost  worthless  or  useless  to 
him.  The  second  paragraph  reads  as  follows: 
"The  defendant,  for  further  answer  to  plain- 
tiff's petition,  says  that  before  the  entry  and 
commission  of  the  acts  complained  of  in  the  pe- 
tition the  defendant  acquired  from  the  then 
owner  of  said  premises  a  right  of  way  over 
same,  upon  which  to  build  and  construct  Its 
said  road,  by  the  execution  and  delivery  to  it 
by  the  then  said  owner  of  a  grant  of  said  right 
of  way;  and  the  grant  and  entry  complained  of 
were  all  within  the  bounds  of  the  said  right  of 
way  so  granted  to  it,  and  these  are  the  grlev 
ances  complained  of."  On  the  next  day.  to 
wit,  the  lath  day  of  May,  1884^  the  defeadant 
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produced  his  repl^,  and  offered  and  moved  to 
file  aame,  to  whlcii  the  defendant  objected,  and 
the  oonrt,  hATlug  considered  same,  and  being 
snffidentiy  advised,  adjudged  that  said  motion 
be  oremiledt  to  which  plaintiff  excepted.  The 
reply  reads  as  follows:  "The  jdalntlff,  L.  T. 
Pollodc,  Cor  reply  to  the  second  paragraph 
tjt  defoidant's  answer,  filed  on  May  21,  iSfH, 
setting  up  a  right  of  way  over  plalntUTs  lot, 
given  by  a  former  owner  of  the  lot,  to  build 
and  construct  Its  railroad  track  through  and 
across  same,  etc.,  denies  that  said  grant  or 
right  of  way,  if  given,  as  claimed  by  defend- 
ant* was  or  ts  good  or  valid  In  law,  and  bind- 
ing on  plaintiff  herein;  and  If  defendant  bad 
any  such  light  of  way  or  grant,  as  claimed  by 
him,  prior  to  the  purchase  and  entry  of  plain- 
tiff, then  he  pleads  and  relies  on  the  statute  of 
limitation  in  such  cases  made  and  provided 
for,  for  he  says  he  had  and  held  possession  of 
said  tot,  claiming  and  holding  the  same  ad- 
verse to  the  claim  of  the  defendant  and  the 
whole  world  for  more  than  fifteen  years  prior 
to  1886  at  the  time  the  acts  and  tresspass  com- 
plained of  In  plaintiff's  petition  and  amended 
petition  were  committed,  and  that  his  right  and 
possession  barred  the  rlj^t  and  entry  way  of 
defendant,  and  those  under  whom  be  claims; 
and  plaintiff  so  pleads  and  relies  herein. 
Wherefore,"  etc  A  Jury  trial  resulted  In  a 
rerdlct  and  Jadgment  for  defendant.  Appel- 
lant's grtnmds  for  a  new  trial  are,  in  substance, 
as  follows:  (1)  The  court  erred  in  refusing  to 
glTe  to  the  Jury  instructions  marked  Nos.  1 
and  2  offered  by  plabiUff.  (2)  The  court  erred 
In  giving  to  the  Jury  Instruction  No.  3  asked 
for  by  defendant  (3)  The  court  erred  In  re- 
fusing to  permit  plaintiff  to  file  his  r^ty  of- 
fered May  25th,  and  before  the  case  was  final- 
ly submitted  to  the  Jury.  (4)  The  court  erred 
to  the  plaintiff's  prejudice  in  permitting  the 
defendant  to  read  to  the  Jury  the  alleged  graut 
of  right  of  way  from  Thomas  O.  Brown  to  de- 
fendant being  dated  May  5,  1853.  Plaintiff's 
znotlon  for  new  trial  having  been  overruled,  he 
prosecutes  this  appeal 

Plaintiff's  purchase  and  adverse  holding  of 
the  bouse  and  lot  in  question  from  some  time 
Id  1861  up  to  the  time  of  the  trespass  com- 
plained of,  In  1886  ca:  1887.  seems  to  be  estab- 
lished by  his  testimony,  as  well  as  the  sher- 
iff's return  on  the  execution  of  Reeves  &  Oo. 
against  J.  W.  Brown  ft  Bros.,  and  the  deed 
referred  to  In  the  pleadings,  which  evidence 
seems  to  be  uncontradicted:  and,  If  this  be 
tme.  It  seems  that  ap|)ellant  had  the  legal  title 
to  the  land  at  the  time  of  the  entry  and  taking 
by  appellee  complained  of.  The  paper  relied 
on  by  appellee  as  Investing  It  with  right  of  way 
through  the  iffoperty  In  contest  Is  dated  Novem- 
ber  17,  1852,  and  seems  to  have  been  proven 
by  the  oaths  of  Charles  B.  Chlkls  aod  Wlnslow 
K  Kidder  the  9th  day  of  April,  1853,  and  re- 
corded in  the  Lewis  county  dsek'a  office,  and 
reads  as  foIlowB: 

"Know  all  men  by  these  presents,  that  we, 
for  the  purpose  of  securing  the  location  of  the 
MaysTlUe  and  Big  Sandy  Railroad  on  the  route 


through  our  lands,  do  hereby  bargain,  sell,  re- 
leaBe,^and  convey  unto  the  Maysville  and  Big 
Sandy  Railroad  Company  all  our  right  tlUe, 
and  interest  legal  or  equitable,  In  and  to  so 
much  of  our  lands  on  which  said  railroad  shall 
be  located  as  may  be  necessary  for  the  locatltm, 
construction,  maintenance,  and  proper  and  con- 
venient use  of  said  railroad,  hereby  granting 
a  full,  free,  and  uninterrupted  right  of  way  for 
said  railroad  through  our  said  lands,  so  long  as 
it  shall  continue  to  be  used  as  a  railroad;  and 
releasing  and  relinqnlshing  all  claim  for  dam- 
ages In  consequence  of  the  location  upon  and 
use  by  said  company  of  said  lands  for  the  pur- 
poses of  their  said  road,  to  be  held  and  en- 
Joyed  by  said  company  for  the  purposes  of  their 
said  road  so  long  as  it  shall  be  continued  and 
used  as  a  ralhoad,  but  no  longer;  the  title  and 
possession  to  revert  to  us  upon  the  discontinu- 
ance of  said  railroad.  Witness  our  hands,  this 
17th  day  of  November,  1852.  The  railroad  com- 
pany to  make  and  support  a  fence.  Samuel 
Stevenson.  William  Bea.  John  Lorel.  Thom- 
as O.  Mershon.  Thomas  L.  Brown.  William 
X>rennon. 

"Nov.  17th.  Release  as  per  order  on  Town 
BeconLi  through  2nd  street  in  Concord.  Morri- 
son A  Bums,  President  of  Town  Council. 

"Nov.  17th.  The  railroad  company  to  make 
and  support  a  fence.  John  Cummlngs.  John 
Parker,  by  John  W.  Hanna.  Alexander  Smith. 
Solomon  S.  Bedlnger.   John  M.  Stout. 

"Attest:  Cbas.  B.  Chllds.  Wlnslow  L.  Kid- 
der." 

It  seems  to  be  the  contention  of  appellee  that 
appellant  ixAdB  onder  Thomas  L.  Brown,  and 
Jhat  his  holding  cannot  be  adverse  to  appellee, 
who,  it  Is  dalmed,  holds  a  tight  of  way  from 
T.  L.  Brown.  Ai^tellee  Is  mistaken,  both  as  to 
the  law  and  facts.  It  do<»  not  appear  that  ap- 
pellant pmrchased  this  land  from  T.  L.  Brown: 
nor  does  it  appear  that  Socrates  Holbrook,  ap- 
pellant's vendor,  purchased  the  land  as  the 
pnfpexty  of  T.  L.  Brown.  It  Is  impossible  to 
ten  frcon  the  execution  and  sherUTa  return  and 
deed  which  one  of  the  several  defendants,  if 
elQiet,  had  any  title  to  the  lot  In  question; 
but  evea  if  It  did  appear  that  the  land  was 
sold  as  the  pmpecty  of  T.  L.  Brown,  appellee's 
assumed  vendor,  yet.  If  appellant  entered  upon 
and  hxdE  possessloii,  and  by  actual  occupancy 
and  Indosnre  held  the  property,  claiming  It  ad- 
versely, as  be  testifies  he  did,  to  Brown,  and  to 
all  other  persons,  from  1861  until  1886,  he 
thereby  acquired  the  1^1  title  to  same.  In 
Farmer  t.  Lyons,  87  Ky.  421,  9  S.  W.  248,  it 
was  decided,  whese  one  had  been  hi  possession 
of  land,  although  without  title,  claiming  and 
using  It  as  bis  own,  to  a  well-defined  marked 
boundary,  continually  for  15  years  before  the 
commission  of  a  trespass  within  his  boundary, 
he  may  maintain  an  action  therefor,  whether 
the  trespass  was  committed  outside  or  within 
his  Inclosure.  To  the  same  effect  Is  the  case 
of  Sutton  T.  Pollard,  96  Ky.  640,  29  S.  W.  637. 
The  settled  doctrine  that  a  party  may  acquire 
legal  title  to  real  estate  by  adverse  possession 
for  15  years  seems  to  be  too  well  settled  ta 
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require  further  citation  of  autltoritlea.  Even 
if  it  be  ccmceded  that  the  so-called  conrerance 
from  Brown  to  appellee  passed  a  il^t  of  way, 
yet  that  rigftit  of  way  might  be  extlngalahed 
by  advwse  posoesnton.  In  Rallmd  Co.  t. 
Qnlnn.  94  Ky.  818.  22  S.  W.  221,  it  Is  said: 
"It  Is  well  settled  that  tb6  rii^t  to  a  dominant 
estate  [the  easonent]  may  be  extlngnisbed  by 
a  renunciation  of  the  parlyt  either  express  or 
Implied,  as  by  permitting  the  owdm"  of  the 
Rerrloit  estate  to  take  actual  adverse  poa- 
sesdon  of  it  to  build  on  it,  and  to  use  it  in 
other  respects  as  hte  own  for  fifteen  years. 
^VllUe  mere  nonuser  wHl  not  be  an  abandon- 
ment of  the  easement  If  It  Is  created  by  deed, 
yet,  if  the  owner  of  the  serrtent  estate  is  per- 
mitted to  hold  the  adverse  possession  of  It  fif- 
teen years,  the  dominant  biterest  wiU  be  ex- 
tlngnlBhed.  See  Taylw  v.  Hampton,  4  McGord, 
1)6,  and  otbsx  cases  cited  In  note  2,  6  Am.  A 
Eng.  Sine.  law,  p.  147,  and  Jewett  v.  Jewett, 
16  Barb.  150,  cited  in  the  same  note  on  page 
148."  So»  If  It  had  been  establlahed  that  Brown 
gave  up  the  land  to  be  sold  under  the  execu- 
tion, and  the  same  was  sold  and  bought  and- 
adversely  held,  as  claimed,  liy  appelant,  from 
1861  until  ISSdr  It  la  clear  that  the  easement, 
if  any,  conveyed  by  the  deed  fiom  Brown 
would  have  berai  exttaigolshed^  according  to  tiie 
facts  as  presented  In  this  record.  It  will  be 
seen  from  the  deed  frmn  Brown  tlmt  it  Is  pro- 
Tided  that,  If  13k  appeltee  cused  to  use  the 
right  of  way  as  a  nllroad.  It  reverted  to  the 
vendor;  and  Uie  deed  In  question  seems  to 
imply  an  ohllgaOon  upon  tiie  part  of  appellee 
to  construct  the  rood  withhi  a  reasonable  time, 
and  It  can  hardly  be  contended  that  34  years 
Is  a  reasonable  time. 

It  Is  Insisted  iiy  appellant  that  the  court  erred 
in  allowing  the  deed  from  Brown  to  be  read  as 
evidence  to  the  Jiuy.  It  Is  difficult  for  a  court 
to  determine  In  what  order  a  party  should  in- 
troduce his  evidence  or  witnesses,  and  it  may 
be  assumed  that  It  was  expected  that  appellee 
would  Introduce  testimony  estabUsliIng  Brown's 
right  or  authority  to  make  the  conveyance, 
which,  however.  It  faUed  to  do.  The  answer  of 
appellee  being  traversed  of  record,  pat  in  Issue 
the  title  of  Brown  to  tbe  lot  tai  question,  and 
there  was  no  competent  evidence  introduced  to 
show  that  Brown  ever  was  the  owner  of  the 
lot  In  qnestion;  hence  the  deed  should  not  have 
been  permitted  to  be  considered  as  evidence  In 
support  of  appefiee's  right  of  entry. 

It  results  from  the  foregoing  that  the  court 
erred  In  gS.Yiag  Instruction  No.  8,  which  It  did 
give  to  the  Jury.  It  was  equivalent  to  a  per- 
emptory Instruction,  and  prednded  the  Jury 
from  considering  plaintiff's  claim  of  adverse 
I)OKt!i>w)lon.  It  was  also  erroneous  for  the  rea< 
son  that  no  title  in  Brown  had  been  shown, 
and,  as  a  consequence,  It  follows  that  his  con- 
veyance passed  no  right  of  entry  to  the  appel- 
lee. 

We  need  not  determine  whether  the  reply 
ottered  to  be  filed  constit^itcs  a  part  of  this  rec- 
ord or  not,  or  whether  the  court  ought  to  have 
'permitted  appdlant  to  file  the  same  at  the  time 


It  was  offered;  but  upon  tbe  retom  of  the  case 
the  plaintiff  should  be  allowed  to  file  a  reply 
contalidDg  the  plea  of  13ie  statute  of  limitation, 
or  any  other  legal  pleas  tbat  he  may  deedre, 
and.  In  order  that  full  Justice  may  be  done  both 
parties,  they  should  be  allowed  to  furthw  amend 
their  ideadlngs,  If  th^  so  desh«. 

The  crltolon  of  recovery  hi  this  case,  If  lAJn- 
tlff  sbaD  be  entitled  to  a  recovery.  Is  the  actual 
value  of  his  ground  taken  and  converted  to  tlw 
use  of  the  appellee,  and  such  sum,  if  any,  as 
Uw  taking  of  said  ground  has  decreased  the 
value  of  the  remainder  of  the  lot  In  question, 
and  such  damages.  If  any,  as  be  may  be  oitl- 
tied  to  for  the  forcible  entry  or  trespass  vpon 
his  IndoBure;  In  all  not  to  exceed  the  amount 
claimed  In  the  pedtlra. 

For  the  reasons  hidicated.  the  judgment  of 
the  court  bdow  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  set  aside  the  verdict 
and  jodgmeot  and  award  ai^llant  a  new  trial, 
and  for  proceedings  consistent  herewith. 


MERCHANTS*  DISPATCH  TRANSP.  CO. 
H0SKIN8. 

(Court  of  Appeals  of  Kentneky.  Oct  80, 1897.) 
Oakhibbb— Paildrb  to  Dblivbh  Savblt— Pmad- 

ine. 

A  petidOD  setting  up  the  value  of  sooda,  and 
a  written  contract  under  which  defendant  agreed 
to  carry  and  deliver  them  »ately  to  plaintiff,— the 
contract  limiting  defendant's  responsibility  for 
the  goods  In  a  number  of  partlcnlarf. — eontalni 
an  imi^ed  promise  of  defendant  to  be  r«ponn- 
ble  for  the  goods,  except  under  the  contmgen- 
des  guarded  against,  within  Clr.  0>de,  S  126, 
providing  that  allegatioDS  concerning  the  valae 
or  amonnt  of  damages,  aocon^nied  by  a  state- 
ment of  facts  stowing  an  implied  promise  to  pay 
such  value  or  damage,  need  not  oe  proved  un- 
less traversed. 

On  rehearing.  Denied.  For  former  report, 
see  41  &  W.  31. 

PER  CURIASl  The  complaint  by  appel- 
lant's counsel  la  repeated  on  petition  for  re- 
hearing, that  the  Instructions  of  the  trial 
court  assumed  the  value  of  the  goods  In  dis- 
pute to  be  as  set  out  In  the  plalntitra  peti- 
tion, and  did  not  submit  that  question  to 
the  jury.  Civ.  Code  1854,  |  153,  provided 
that  all^ationa  of  value  or  amonnt  of  dam- 
ages could  not  be  considered  as  true  by  the 
failure  to  controvert  them;  and  under  tbls 
provision,  If  It  were  In  force,  counsel  would 
be  right.  &id  the  authorities  cited  by  talm 
be  In  point  But  since  18T7  the  law  has 
been  radically  different  and  now  allegations 
concerning  value  or  amount  of  damage,  not 
accompanied  by  an  allegation  of  an  express 
promise,  or  by  a  statement  of  facts  showing 
an  Implied  promise  to  pay  such  value  or 
damage,  are  not  to  be  taken  as  true,  al- 
though uncontroveited,  but  allegations  so 
accompanied  need  not  be  proved  unless  trav- 
ersed. Civ.  Code,  {  126.  In  this  case  the 
petition  seta  up  the  value  of  the  goods,  and 
a  written  contract  under  which  the  defend- 
ant agreed  to  deliver  them  safely  to  the 
plaintiff  at  their  point  of  destination.  In 
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this  contract  the  defendunt  limits  Its  re^pon- 
Blbillty  for  the  goods  In  a  Dumber  of  partic- 
ulars, and  by  clear  Implication,  If  not  in  ex- 
press terms,  agrees  to  be  responsible  for 
their  loss,  except  under  the  contingencies 
guarded  against.  The  goods  were  wholly 
lost,  as  the  petition  averred;  and  of  this, 
and  of  the  fact  of  receiving  the  goods  and 
agreeing  to  safely  deliver  them  as  the  con- 
tract required,  there  Is  no  denial  In  the  an- 
swer, nor  is  there  any  denial  of  their  value. 
We  think  there  is  an  implied  promise  to  be 
responsible  for  the  value  of  the  goods  If  not 
safely  delivered,  and  a  statement  of  facts 
In  the  petition,  and  the  contract  made  part 
of  It,  raising  such  promise.  Ragsdale  v.  Lan- 
der, 80  Ky.  61;  Harris  T.  Men,  82  Ky.  200. 
Petition  overruled. 


FIELD  et  bL  T.  STROUBB  ct  at 
(Omit  of  Appeals  of  Kentneky.   Feb.  2. 1808.) 

CorSTIBS— APPKOPRIATIOH  tN  EZCRHB  OP  Revbnub 
— DivBBSio^f  or  Taxss  raoM  Original  Pur- 

POBB  —  COHTBAOT  POR  BdILDINO  CoOKT  HoDSS. 

1.  The  fact  that  a  contract  involves  an  expen- 
diture In  excess  of  the  revenne  provided  for  the 
year  does  not  render  it  void,  aif  the  creation  of 
an  Indebtedness  in  excess  of  snch  revenue,  where 
flie  aTsUable  assets  on  hand  are  snifieient  to  re- 
duce the  amount  so  as  to  bring  it  whhln  the  levy 
made. 

2.  The  snrplos  remaining  after  the  object  of  a 
levy  has  been  accomplished  must  be  treated  as  a 
part  of  the  general  funds  of  the  county,  and 
available  for  general  conn^  purposes,  notwith- 
standing Const.  {  180,  forbidding  the  diversion 
of  taxes  from  the  purposes  for  wnich  thej  were 
ferled. 

3.  While  an  ordn*  appointing  commissioners  to 
make  a  contract  for  Uie  bnilding  of  a  court  house 
ought  to  provide  for  a  ratiflcatlon  of  the  contract 

the  conrt,  yet,  as  the  omission  of  such  a  pro- 
vision may  be  supplied  bj  an  amendment  of  the 
order,  it  does  not  authorize  an  injunction  perpet- 
ually enjoining  the  commissions  from  proceed- 
ing with  the  work. 

Appeal  from  circnlt  conrt.  Bracken  county. 

"To  be  officially  reported." 

Action  J.  O.  Stronbe  and  others  against 
W.  W.  Field  and  others.  .Tndgment  for 
ptnlntiiTs,  and  defendants  appeal.  Reversed. 

J.  B.  Clark  and  O'Hara  St  House,  for  ap- 
pellants. A.  M.  J.  Cochran  and  George  Doni- 
phan, for  appellees. 

HAZELRIGG,  J.  At  various  times  prior 
to  the  year  1895  the  county  or  ilscal  court  oi 
Hfjcken  county  had  made  certain  tax  leviaa 
for  various  county  purposes,  which  had  not 
l)cen  entirely  consumed  In  the  fulfillment  of 
the  objects  for  which  the  levies  had  been 
made;  so  that  in  the  year  named  the  court 
found  in  the  bands  of  the  sheriff  and  treas- 
urer the  sum  of  about  $11,000.  For  the  pur- 
pose of  building  a  much-needed  court  house, 
the  fiscal  court.  In  April,  ISOo,  appropriated 
the  sum  of  $25,000,  or  enough  thereof  to  ef- 
fect such  purpose,  and  made  a  levy  of  25 
cents  on  each  $100  of  the  taxable  property 
of  the  county.  It  is  shown  that  this  levy, 


together  with  the  sum  on  hand,  and  the  ral- 
ue  of  the  old  material,  will  construct  the 
conrt  house  In  accordance  with  approved 
plans  and  specldcatlons.  At  the  Instance 
of  certain  taxpayers,  the  court  and  commis- 
sioners appointed  to  carry  out  the  purpose- 
of  constructing  the  work  have  been  per- 
petually enjoined  from  proceeding  further 
with  the  work.  This  has  been  done  npon 
the  theory  that  the  expenditure  Involved  the 
creation  of  an  Indebtedness  of  $25,000,  &xt 
amount  exceeding,  in  the  year  1805.  the  In- 
come and  revenue  provided  for  that  year, 
and  was  thus  violative  of  certain  provlslons- 
of  sectlwi  157  of  the  constitution,  in  that 
the  assent  of  two-thirds  of  the  voters  of  the 
county  voting  at  an  election  held  for  that 
purpose  had  not  been  obtained.  In  our  opin- 
ion, no  such  question  is  Involved.  To  the  ex- 
tent that  there  was  money  on  hand  or  asseta 
available  for  the  purpose  in  view,  to  that 
extent  there  was  no  creation  of  any  debt, 
bnt  only  an  appropriation  of  cash  or  asseta 
on  hand.  The  Indebtedness  in  fact  created 
was  the  sum  represented  by  the  difference 
between  the  available  assets  on  hand  and 
the  contract  price  of  the  work,  and  this 
amount  was  provided  for  by  a  levy  for  the- 
eurrent  year  sufficient  to  meet  the  require- 
ments of  the  proposed  contract.  It  is  urged 
that  by  reason  of  section  180  of  the  consti- 
tution, the  surplus  taxes  levied  and  collected 
for  the  years  prior  to  1865  for  certain  county- 
purposes  cannot  be  diverted  from  those  pur- 
poses. We  think,  when  the  object  to  be  at- 
tained by  the  levy  has  been  accomplished, 
and  a  surplus  remains,  it  must  be  treated  aa 
a  part  of  the  general  funds  of  the  county 
and  available  for  general  county  pnrposes. 

It  Is  also  urged  that  the  order  conferring 
authority  on  the  commissioners  In  respect  to 
the  contract  Is  too  broad,  and  is  in  fact  an 
attempted  delegation  of  power  which  the 
court  alone  could  exercise.  And  It  does 
seem  that  there  ought  to  be  a  provision  in 
the  order  appointing  the  commissioners  for 
a  ratification  of  the  contract  for  the  work 
by  the  court.  But  this  apparent  defect  does 
not  authorize  the  sweeping  injunction  grant- 
ed below.  It  is  easily  correctible  by  an 
amendment  to  the  order  of  appointment. 
The  demurrer  to  the  answer  ought  to  have 
been  overruled,  and,  unless  an  issue  of  fact 
be  tendered,  such  as  that  the  funds  alleged 
to  be  in  bands  are  not  in  fact  available,— a 
fact  suggested  In  counsel's  brief,— the  peti- 
tion should  be  dismissed.  Judgment  revers- 
ed for  proceedings  consistent  with  this  opin- 
ion. 


BRATTYVII/LE  COAL  CO.  t.  HOSKINS 
et  al. 

(Court  of  Appeals  of  Kentneky.    Feb.  3,  1898.) 

PaixciPAL  aut*  Aoint  —  Hearsat  Etidbkci— 
BaooxDART  GviDBNoa. 
1.  Where  plaintiff  sought  to  charge  defendants 
for  goods  purchased  on  their  account  by  one  as* 
sumiDg  to  act  as  thehr  agent,  ifae  declarations 
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of  third  persons  to  plaiotlff,  tending  to  show  the 
alleged  agency,  were  hearsay  and  inadmissible. 

2.  Secondary  evidence  of  the  contents  of  a  no- 
tice uablished  by  de^ndants.  to  the  effect  that 
another  was  not  their  agent,  was  not  admissible, 
the  absence  of  the  notice  not  being  accounted 
for. 

3.  Secondary  evidence  of  a  suit,  the  record  of 
which  might  have  been  prodaced,  was  inadiaia- 
sible. 

4.  On  an  issue  as  to  whether  L.  was  aathor- 
ized  to  conduct  business  as  the  agent  of  defeod- 
aiits,  BO  as  to  charge  them  for  goods  purchased 
by  him  on  their  account,  eridence  that  defend- 
-ants  claimed  an  account  for  goods  sold  L.  as 
their  agent  is  admisi^e. 

Appeal  from  circuit  coart,  Powdl  county. 

"Not  to  be  officially  reported." 

Action  by  the  Beattyrille  Coal  Company 
against  Hoskina  &  Hastin  on  an  account  for 
goods  sold.  Judgment  for  defendant!,  «nd 
plaintiff  appeals.  Reversed. 

Atkinson  &  Spencer,  for  iqtpellant. 

DU  RELLE,  J.  The  appellant,  which  iB 
a  corporation  engaged  in  the  business  of 
mining  and  selling  coal,  brought  suit  against 
appellees  for  coal  alleged  to  have  been  sold 
and  delivered  to  them  at  their  special  In- 
stance and  request  The  answer  of  appel- 
lees was  a  plain  traverse.  It  appeared  In 
evidence  that  the  coal  was  ordered  by  G.  W. 
Locknaue,  who  signed  the  orders,  "Hosklus 
&  Mastin,  by  G.  W.  Locknane."  He  testl- 
Qed  that,  Hosklns  &  Mastin  having  been 
comiKlled  to  pay  a  debt,  as  his  sureties,  he 
executed  to  them  a  bill  of  sale  of  his  stock 
of  goods  and  household  furniture;  that  they 
directed  him  to  order  goods  In  their  name, 
and  have  them  shipped  In  their  name,  and 
agreed  with  htm  that  he  should  open  a  bank 
account  In  a  Clay  City  bank  In  their  name, 
and  place  the  money  received  as  the  profits 
of  his  business  to  their  credit  there;  and  that 
he  did  BO.  Several  clrcumstaDces  were  tes- 
tified to,  tending  to  show  that  the  business 
was  carried  on  In  the  name  of  Hosklns  & 
Ma0Un,  under  their  authority.  Evidence 
was  properly  excluded,  as  hearsay,  that  the 
company's  cashier  had  made  Inquiries  as  to 
the  standing  of  Hosklns  &  Mastin,  and  had 
been  Informed  by  the  bank  officers  that  their 
standing  was  good,  and  that  they  were  en- 
gaged In  business  in  Clay  Olty.  The  appel- 
lees testified  that  they  were  not  partners, 
and  never  authorized  Locknane  to  order  any- 
thing on  their  account,  though  Mastin  ad- 
mitted that.  In  answer  to  an  inquiry  by 
Locknane  as  to  how  he  could  order  goods  In 
such  a  way  as  to  keep  his  creditors  from  at- 
taching them,  he  (Mastin)  told  him  to  ship 
them  in  his  (Mastin's)  name,  or  in  anybody 
rise's  name.  They  further  stated  that,  as 
soon  as  they  found  Locknane  was  ordering 
goods  In  their  name,  they  had  notice  pub- 
lished In  the  Clay  City  Chronicle  that  he  was 
not  their  agent.  This  was  objected  to,  and 
the  contents  of  the  notice  staould  hare  been 
proven  by  the  production  thereof,  or  Its  ab- 
sence accounted  for. 

But  the  main  reliance  of  appellant  for  a  1 


reversal  Is  upon  the  refusal  of  the  court  to 
permit  plaintiff  to  prove  by  J.  W.  Lilly  that 
appellees  had  prosecuted  a  suit  against  him 
In  the  Clay  City  court  for  money  which  they 
claimed  to  be  due  on  an  account  for  nioat,  ccal, 
and  groceries  sold  t\Im  by  Locknane  as  ax>- 
pellees'  agent,  and  that  they  were  present 
and  prosecuted  the  suit  to  Judgment,  both  in 
person  and  by  attorney,  and  upon  the  re- 
fusal of  the  court,  after  sustaining  this  ob- 
jection, to  grant  a  continuance  of  the  case 
until  they  could  procure  record  evidence  of 
the  suit.  The  court  properly  refused  to  ad- 
mit the  testimony  as  to  the  suit;  but  it  erred, 
and  manifestly  to  the  prejudice  of  appel- 
lant. In  refusing  to  admit  testimony  as  to 
what  Hosklns  &  Mastin  claimed  In  regard 
to  an  account  for  goods  sold  by  Locknane  as 
their  agent  This  would  have  been  Impor- 
tant evidence  for  appellant,  as  showing  a 
dalm  by  appellees  entirely  Inconsistent  with 
the  defense  relied  on  In  this  suit.  For  the 
reasozks  given,  the  Judgment  Is  reversed  for 
further  proceedings  consistent  wttb  this 
opinion. 

EDGBWOOD  DISTILLING  CO.  T.  NOW- 
LAND  et  al. 
(Court  of  Appeals  of  Keatucky.    Feb.  1,  1886.) 

ASBieiTlfBKTS— LlABILITT  OF  ASSlOyOK  OW  NOTB— 
PRACDVLBKT  OoVTBTAKOBS. 

1.  To  hold  an  assignor  of  a  nonnegotiable  note 
liable,  the  maker  must  be  pursued  to  iuaolvency. 

2.  T.  transferred  a  stock  of  goods  to  N.,  the 
'  price  bdog  fixed  at  $2,766.86.   The  goods  were 

taken  down  as  U  aa  iavdce  wm  being  taken, 
but  the  parties  testify  ^t  none  was  made.  A 
small  cash  payment  was  made,  and  for  the  bal- 
ance X.  executed  his  notes,  secured  by  mort- 
gage, to  K.,  to  whom  T.  owed  rent  E.,  having 
accepted,  in  satisf action  of  his  debt  certain  ct 
these  notes,  assigned  the  others  to  T.,  who  as- 
signed them  to  plaintiff.  N.,  in  a  few  montlu 
after  this  transaction,  abandoned  the  goods,  and 
went  to  another  state;  T.  also  disappearing. 
Thereafter  N.  made  a  bill  of  sate  to  E.,  who  re- 
ceived for  the  goods  less  than  the  amount  of  his 
debt  StU,  that  the  pretended  sale  by  T.  to  N. 
and  the  assignment  01  the  notes  was  fraudulent 
as  to  E.  as  well  as  to  other  creditors,  and,  as  K. 
is  not  liable  on  the  assignment  plaintiff  cannot 
complain  of  a  judgment  charging  E.  with  the 
value  of  the  goods  when  he  received  thenit  with 
interest  thereon,  and  decreeing  a  pro  rata  dis- 
tribation  of  that  amount. 

Appeal  from  circuit  court,  Eenton  county. 
"Not  to  be  oflJcIally  reported." 
Action  by  the  Edgewood  Distilling  Compa- 
ny against  E.  R.  Nowland  and  others.  Judg- 
ment for  defendants,  and  plalntUF  appeals. 
Affirmed. 

George  Paxton  Dtehl,  for  appellant.  Tls- 
dale  &  Gray,  for  appellees. 

■WniTlC,  J.  On  March  17,  1888,  W.  C.  Tup- 
man  was  the  owner  of  a  stock  of  drugs  and 
sundries  In  Covington,  Ey.  They  were  in 
the  hou.se  owned  I>.T  Frank  Knoll,  appellee 
herein.  Tupman  was  indebted  to  Knoll  at 
that  date  for  rent  and  cash  loaned,  $775.  On 
( his  day— March  17th— Tupman  sold  the 
i  stock  of  drugs  and  sundries  to  E.  R.  Xow- 
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tand.  Tbe  consideration  of  the  sale  appears 
to  hare  been  fixed  by  Rowland  and  Tnpman 
at  tbe  Bom  of  $2,766.85.  There  was  no  In- 
voice taken  of  the  goods,  nor  does  this  rec- 
ord reveal  how  that  amount  was  arrived  at. 
Of  tbe  agreed  price  Nowland  paid  Tupman 
on  the  day  of  tbe  sale  $200,  and  a  week 
thereafter  f06.86.  For  the  balance  notes 
were  executed.— one  for  $250,  due  six  months 
after  date;  one  for  $150.  due  In  one  year; 
and  tbe  remainder  In  notes  of  $125  each,  pay- 
able every  tbree  months.  To  secure  tbe  pay- 
ment of  these  notes,  a  mortgage  was  exe- 
cuted on  tbe  stock  of  drugs  by  Nowland. 
Per  some  reason  the  notes  were  all  made 
payable  to  Frank  Knoll,  and  tbe  mortgage 
was  executed  to  him  as  well.  The  notes  for 
$250  and  $150  and  three  notes  for  $125  were 
made  payable  at  a  bank,  but  were  never 
discounted.  These  five  notes  Knoll  accepted 
for  his  debt  of  $775,  due  by  Tupman.  All 
tbe  others  were  signed  over  by  Knoll,  and 
given  to  Tupman.  It'ls  not  questioned  that 
tbe  stock  of  drugs  did  not  belong  to  Knoll. 
Tbe  notes  were  all  made  payable  to  him, 
and,  save  the  five  kept  by  him  In  satisfac- 
tion of  bis  debt,  he  had  no  claim,  right,  or 
Interest  In  any  of  them.  Neither  of  the  notes 
assigned  by  Knoll  to  Tupman  were  made 
payable  at  a  bank,  and,  so  far  as  this  record 
shows,  were  never  discounted  at  any  bank. 
The  notes  assigned  to  Tupman  were  by  him. 
before  their  maturity,  sold  to  appellant  dls- 
tniiag  company  and  other  parties  for  a  val- 
uable consideration,  and  assigned  by  Tup- 
man by  indorsement  on  the  back  below  the 
name  of  Knoll.  The  stock  of  drugs  was  kept 
in  Knoll's  business  house  by  Nowland  for 
some  months  after  his  purchase,  when  be 
left  the  state.  After  Nowland  had  gone, 
there  appear^  a  Mr.  Headly,  who  claimed 
to  hare  bought  the  stock  from  Nowland.  but 
Knoll  refused  to  let  Headly  take  possession 
of  tbe  stock  unless  he  (Headly)  would  pay 
$500  cash,  to  be  applied  on  the  rent  owing 
by  Nowland  and  on  the  notes  held  by  Knoll. 
Headly  declined  or  failed  to  pay,  and  after- 
wards Knoll,  through  hts  attorney,  secured 
from  Nowland  a  bill  of  sale  for  the  goods, 
and  took  possession  of  same,  and  converted 
same  to  his  own  use.  Appellant,  who  Is  a 
purchaser  of  some  of  these  notes  from  Tup- 
man, brought  this  suit  against  Nowland, 
Knoll,  and  Tupman  on  the  notes,  alleging 
Its  ownership  of  the  notes,  the  facts  of  their 
purchase  from  Tupman  before  maturity,  and 
tbe  assignment  by  Knoll  to  Tupman,  as  well 
as  tbe  mortgage  executed  to  secure  tbe  pay- 
ment thereof,  and  the  fact  of  the  eonversion 
of  the  goods  by  Knoll,  and  alleges  the  drugs, 
etc.,  were  of  suflflclent  value  to  satisfy  all 
tbe  notes  mentioned  in  the  mortgage,  and 
finally  prays  for  a  judgment  against  Knoll, 
Tupman,  and  Nowland  for  the  face  of  tbe 
notes.  To  this  petition  Knoll  filed  answer, 
denying  that  the  property  was  of  sufflclent 
value  to  pay  the  mortgage  debt,  but  be  says 
that  said  stock  of  drugs  were  not  wortk 


I  more  than  $500  at  the  date  of  the  mortgage, 
and  not  more  than  $400  when  tbe  bill  of' 
sale  was  given  for  same  by  Nowland  to- 
.  Knoll;  and  this  amount  he  admits  be  recelv- 
'  ed.   Knoll  also  pleads  that  by  the  terms  of 
the  contract,  when  be  took  the  notes  of  Now- 
land In  satisfaction  of  his  claim  for  $775 
'  against  Tupman,  it  was  expressly  agreed 
that  these  notes  due  him  were  to  be  paid 
;  first,  before  either  of  the  others  that  Tup- 
man got.    Knoll,  In  his  answer,  also  denies 
I  any  and  all  liability  on  the  notes  sued  on 
i  by  reason  of  his  Indorsement  thereon,  be- 
cause he  says  that  his  Indorsement  thereon 
'  was  without  any  consideration  whatever, 
and  the  same  was  obtained  by  the  fraud, 
deceit,  and  misrepresentation  of  Tupman, 
who  conspired  with  Nowland  to  cheat,  swln- 
'  die,  and  defraud  him  (Knoll),  and  then  spo- 
■  cifically  charges  the  fraudulent  acts  of  Now- 
land and  Tupman.    All  this  was  traversed 
;  by  reply  filed.    Holders  of  other  of  the  notes 
'  were  made  parties,  and  filed  petitions  set- 
ting up  their  debts,  but  they  are  not  parties 
<  to  this  appeal.    It  Is  contended  by  appellant 
'  that  appellee  Knoll  agreed  to  assume  the 
I  payment  of  these  notes  when  the  bill  of  sale 
was  executed  by  Nowland,  and  this  was  also 
'  denied  by  Knoll.    This  action  was  originally 
,  begun  In  the  Kenton  chancery  court,  and 
I  was  transferred  to  the  circuit  court,  and 
1  there,  by  consent,  was  tried  in  equity  by  the 
.  court.    The  coui^  adjudged  that  Knoll  pay 
i  into  court  $500,  the  value  of  the  stock  at  the 
date  of  the  bill  of  sale  to  him  by  Nowland. 
I  as  found  by  a  Jury  on  an  issue  out  of  chan- 
I  eery,  and  upon  which  trial  there  was  no 
motion  for  a  new  trial,  and  on  this  appeal 
there  appears  no  complaint  as  to  the  valua- 
tion fixed,  together  with  interest  from  that 
date,  viz.  July  3.  18S8.  amounting,  at  the 
date  of  the  Judgment,  to  $602.50.  and  out  of 
this  sum  the  costs  of  this  action.  $130.2.". 
first  be  paid,  and  that  the  remainder.  $of>2.- 
25,  be  distributed  pro  rata,  setting  forth  the 
amounts  to  each.  From  that  Judgment  the 
Rdgewood  Distilling  Company  alone  appeals. 

Counsel  for  appellant  does  not  serlously- 
complain  of  the  valuation  fixed  by  the  court 
on  the  drugs  as  of  the  date  July  3,  1888,  but 
he  does  earnestly  contend  that  Knoll  is  lia- 
ble for  these  notes,  regardless  of  any  value 
of  the  drugs.  It  Is  perfectly  clear  that  these 
notes  were  not  commercial  paper.  They 
could  not  be  placed  on  the  footing  of  a  bill 
of  exchange.  Therefore  Knoll,  by  signing 
his  name  upon  the  back,  is  to  be  deemed  and 
treated  as  an  assignor  only.  Gen.  St.  c.  22, 
8  14.  To  hold  an  assignor  liable  under  this 
section,  the  maker  must  be  pursued  to  in- 
solvency. Williams  V.  Obst,  12  Bush,  266; 
Kraehis'  Adm'r  v.  Obst,  14  BiKh.  34.  It  Is 
not  pretended  that  Nowland  was  pursued  to 
insolvency,  but  It  is  alleged  and  proved  he 
was,  at  the  time  this  action  was  brought,  in- 
solvent, and  remained  so.  However,  waiv- 
ing all  that  tbe  judgment  must  be  afBnned. 
In  our  opinion,  the  plea  of  fraud  in  exf- 
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cutlon  and  assignment  of  the  notes  as  plead- 
ed by  Knoll  Is  fully  sustained  by  the  evi- 
dence. If  tuts  bar^slQ  and  sale  by  Tupmao 
to  XowlADd  was  real  and  bona  fide,  Is  it  not 
strange  that  they  took  no  Invoice,  but  esti- 
mated the  value  to  be  $2,706.85?  Rather  an 
odd  anm  to  be  a  guess  at  a  stock  of  drugs. 
NowUnd,  v.-ho  testified  that  the  bargain  and  | 
sale  was  real,  does  not  show  how  this  val- 
uation was  arrived  at  He  simply  says  the 
offer  was  made  to  sell  at  that  price,  and  he 
gave  It  It  is  shown  that  the  day  of  the 
pretended  sale  the  goods  were  taken  down 
as  If  an  Invoice  was  taken,  though  on  oath 
they  say  none  was  made.  If  this  bargain 
and  sale  was  bona  fide  In  March,  Is  It  not 
strange  that  In  Jidy  thereafter  Rowland 
would  abandon  the  stock  of  drugs,  and  leave 
the  state,  and  that  too,  without  any  money? 
He  went  to  Indianapolis,  and  sold,  as  he 
says,  the  stock  to  a  stranger,  who  had  no 
money,  and  paid  him  none,  nor  did  he  even 
take  notes  from  Headly.  Tupman  disap- 
pears also.  His  residence  is  not  known,  so 
this  record  shows.  In  our  opinion,  this  was 
a  bold  and  successful  fraud,  committed,  as  \ 
appears  by  the  record  before  us.  and  it  not  ' 
only  reaches  In  Its  eCtect  the  appellant,  but 
the  appellee  Knoll  as  well  as  others.  The 
proof  fails  to  show  that  when  Knoll  took 
the  bill  of  sate  from  Nowland.  KnoU  agreed 
to  assume  the  payment  of  these  notes.  Find- 
ing no  error,  the  judgment  is  affirmed. 


■CITIZBN8'  BANK  OF  DYERSBURO,  TSBfS., 
V.  BflLLET. 

(Court  Of  AiweaU  of  Kentucky.   Jan.  20, 
1886.) 

Bills  kSD  Notbs— Waivir  of  Protest— Pbihci- 

PIL    ASa    AOC!fT  — COMSIUBKATtOX    FOR  BitL 

Drawic  bt  Aormt  —  Parol.  Etidbkor  to  Vart 
Bill  or  E^cbasob. 

1.  Where  the  words  "No  jffotest"  are  written 
-on  the  face  of  a  bill  sued  on,  it  to  not  neceaury 
for  plaintiff  to  qwtffically  aver  a  waiver  of  pro- 
test. 

2.  Where  a  bUI  of  exchange  is  drawn  by  an 
agent  In  his  own  name  on  the  principal,  the  In- 
-dehtedness  of  the  principal  to  the  payee  consti- 
tatea  a  suffideDt  conaideration  to  bind  the  agent 

3.  Parol  evidence  is  not  competeat  to  show 
that  the  payee  of  a  bill  drawn  by  an  agent  in 
bis  own  name  upon  bis  principal  agreed  to  kwk 
to  the  principal  alone  for  jnyment 

Appeal  from  circuit  court*  Hmderson 
county. 

"To  be  ofBcIaUy  reported." 

Action  by  Citizens*  Bank  of  Dyersborg. 
-Tenn.,  against  J.  B.  Millet  and  otberB,  on 
-certain  bills  of  ezdiange.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed. 

S.  B.  &  R.  D.  Vance,  for  appellant  Yea- 
man  &.  Lockett  for  appellee. 

GUFFY,  J.  On  the  18th  of  December, 
1884,  the  appellant  filed  in  the  clerk's  office 
of  the  Henderson  circuit  court  Its  petitton 
Bgaliut  W.  W.  Shelby  and  William  Soaper, 


a  firm  doing  business  under  the  firm  name 
of  the  Henderson  Hominy  Mills,  and  against 
the  appellee,  J.  B.  Millet.  The  petition  reads 
as  follows:  "The  plaintiff,  the  Citizens* 
Bank,  a  corporation  organized  under  the 
laws  of  the  state  of  Tennessee,  and  doing 
business  in  the  town  of  Dyeraburg,  Tennes- 
see, says  that,  for  several  months  past,  the 
defendants  "W.  W.  Shelby  and  Wm.  Soaper 
were  partners,  doing  business  In  the  city  of 
Henderson  and  state  of  Kentucky,  under 
the  firm  name  of  Henderson  Hominy  Mills: 
and  while  they  were  co-partners,  to  wit  on 
November  30,  18&4,  the  defendant  J.  B.  Mil- 
let drew  his  certain  draft,  a  bill  of  exchange, 
of  that  date,  payable  at  sight  on  the  said 
Henderson  Hominy  Mills,  and  In  favor  of 
plaintiff,  for  the  sum  of  12,750.72,  which  said 
draft  was  presented  to  and  accepted  by  the 
said  Shelby  and  Soaper,  under  the  style  of 
the  Henderson  Hominy  Mills,  on  the  5th  day 
of  November,  1894;  and  on  the  Stta  day  of 
November,  1884,  said  draft  was  duly  pre- 
sented to  said  defendants  for  payment  and 
payment  thereof  demanded,  but  no  part 
thereof  was  paid.  The  said  draft  Is  here- 
with filed  as  part  hereof,  no  part  of  which 
has  been  paid.  The  plaintiff  further  says 
that  the  defendant  J.  B.  MiUet  drew  his  cer- 
tain other  draft  or  bill  of  exchange,  dated 
December  1,  1884,  on  the  said  defendants 
Shelby  and  Soaper,  under  the  firm  name  of 
the  Henderson  Hominy  3>lills,  payable  at 
sight,  in  favor  of  plaintiff,  for  $2,4T.').St. 
which  said  bill  of  exchange  was  duly  pre- 
sented to  defendants  for  payment  and  the 
payment  thereof  demanded  of  them,  but  no 
part  thereof  was  paid.  The  said  bill  Is 
herewith  filed  as  part  hereof.  The  consid- 
eration of  the  said  bill  of  exchange  was  the 
sum  of  92,475.53,  paid  by  this  plaintiff  on 
the  checks  of  the  defendants  Shelby  and 
Soaper,  and  used  in  payment  for  corn  pur- 
chased by  them  by  the  defendant  J.  B.  Mil- 
let, as  their  agent  The  said  checks  were 
paid  apoD  the  express  agreement  of  the  said 
defendants  that  they  would  accept  the  draft 
of  tbe  defendant  J.  B.  Millet  drawn  upon 
them  for  the  amount  thereof,  whea  request- 
ed by  this  plaintiff;  and  be  says,  by  rea- 
son thereof,  the  aald  defendants  became  and 
are  Indebted  to  him  in  the  said  sum  of 
476.53,  and  are  liable  therefor  on  the  said 
bill  of  exchange.  The  defendant  the  Ohio 
Valley  Banking  and  Trust  Company  and 
Jas.  S.  Aires  have  received  from  the  said 
Shelby  and  Soaper  a  conveyance  of  their 
property  in  trust  for  the  payment  of  their 
debts,  and  have  accepted  said  trust  and 
have  qualified  as  such  trustees.  No  part  of 
the  said  debt  has  been  paid.  The  premises 
considered,  the  plaintiff  prays  Judgment 
against  the  defendants  for  the  sum  of  $2.- 
750.72,  with  interest  from  November  30, 
1884,  and  for  the  further  sum  of  ¥2.475.113, 
with  Interest  from  December  1,  1884,  for 
their  costs,  and  for  all  proper  relief.  8.  B. 
&  a  D.  Vance.  Atty.  for  Plaintiff." 
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The  drafts  referred  to  In  tbe  £oregoIug  peti- 
tion are  as  followB: 

$Z  T50.72 

Dyenburg,  Tetin^  Nor.  80th,  1S84. 
BQTing  Departmeot  of  Hendmon  Hominy 
Mills. 

At  vght  pay  to  the  order  of  Citizens' 

Bank  twenty-seven  hundred  and  fifty  &  ^  Vioo 
dollan*!  OoUcct  through  Farmers'  Bank,  Hen- 
derson, Ky.  Value  receiTed,  and  charge  the 
■•me  ttSftcconnt  of  J.  B.  MilleL 

For  cwm. 

.    To  Henderson  Hominy  Mills,  Henderson,  Ky. 
No.  414. 

|2,475.S3.  DyersburK,  Tenn.,  Dec.  1,  1804. 
Buy in(^  Department  Henderson  Hominy  Mills. 

At  si^bt  pay  to  the  order  of  Citizens' 

Bank  t^o  thousand  and  four  hundred  and  sev- 
enty-flT»S*»/aoo  dollars.  Collect  through  Farm- 
ers'^ Bai%^  Henderson,  Kentucky.  Value  re- 
cetTed,  sod  charge  the  same  to  mccoiint  of 

«  J.  B.  Millet 

For  com. 

To  Henderson  Hominy  Mills,  Henderson,  Ky. 
No.  416.  — -»  -» 

Stadbj  and  Soaper  made  no  defense,  and 
Judgment  vas  rendered  by  defanlt  against 
them  for  the  amounts  dalmed.  The  appel- 
lee, Millet,  filed  tale  separate  answer,  which 
i-eada  as  follows:  "The  defendant  J.  B.  Mil- 
let, for  his  separate  answer  to  idalntUTs  pe- 
tition, stiiteB  that,  at  the  time  the  two  drafts 
sned  on  were  drawn  and  dellTered  to  the 
plaintiff,  the  defendants  Shelby  and  Soaper 
were,  as  Stated  In  the  petition,  partners.  In 
tlK  name  of  the  Henderson  Hominy  Mills, 
and  were  manufactarlng  great  qaantltles 
of  com  Into  hominy.  This  defendant  was 
the  agent  of  said  hominy  mills  for  the  pur- 
chase of  com  to  be  shipped  to  tbem,  to  be 
used  Id  their  said  business.  Prior  to  the 
in.ikh]g  of  either  of  said  drafts,  said  hominy 
inltls  made  an  arrangement  with  the  plain- 
tiff bank,  by  which  It  was  agreed  between 
Kald  bomlny  mills  and  the  plaintiff  that  the 
defendant,  as  the  agent  of  said  mills,  should 
purchase  corn  in  the  neighborhood  of  Dyers- 
1>nrg.  and  give  the  checks  of  the  said  mills 
-therefor  on  the  plaintiff,  and  that  at  con- 
renient  periods  the  amounts  paid  by  plain- 
tiff on  aacii  checks  sbould  be  balanced  by 
drafts  drawn  on  said  hominy  mills.  After 
said  arrangement  had  been  entered  Into,  this 
■defendant,  as  such  agent,  purchased  large 
quantities  of  corn  for  said  hominy  mills,  and 
gave  checks  therefor  on  plaintiff,  signed  Hen- 
derson Hominy  Mills,  by  J.  B.  Millet,  and 
afterwards,  at  convenient  periods,  gave  to 
plaintiff  drafts  on  said  mills  for  the  aggre- 
gate amount  of  such  checks,  all  of  which 
drafts,  prior  to  the  one  dated  November  30, 
18M,  were  paid  said  hominy  mills.  Aft- 
-er  the  last  draft  that  was  paid,  and  prior  to 
said  November  30th,  this  defendant,  as  such 
agent,  purchased  other  corn,  and  gave  checks 
therefor  on  plaintiff,  signed  as  aforesaid, 
jimountlng  to  $2,750.72,  when,  on  said  No- 
vember 30th,  he  gave  plaintiff  the  draft  for 
that  amount,  being  the  one  first  set  forth  In 
the  petition.  Afterwards,  and  prior  to  De- 
■  cember  1,  ISM.  he,  as  such  agent,  purchased 


other  com,  and  gave  checks  therefor  on 
plaintiff,  signed  as  aforesaid,  amounting  In 
the  aggregate  to  $2,475.53,  when,  on  Decem- 
ber 1st,  he  gave  plaintiff  a  draft  for  that 
amount,  being  the  one  secondly  set  forth  in 
the  petition.  Defendant  alleges  that,  in  the 
giving  of  said  drafts,  and  in  all  of  said 
transactions,  he  acted  solely  as  the  agent  of 
said  Henderson  Hominy  Mills,  which  fact 
was  well  known  to  and  perfectly  understood 
by  the  plaindff;  and  the  plaintiff  accepted 
said  drafts  as  the  drafts  of  said  hominy 
mills,  and  'solely  upon  their  credit,  and  not 
as  the  drafts  or  acts  of  this  defendant  In  fals 
own  right;  and,  in  accepting  said  drafts, 
the  plaintiff  gave  credit  solely  to,  and  look- 
ed for  payment  thereof  solely  to,  said  hom- 
iny mills,  and  not  at  all  to  this  defendant; 
and,  80  far  as  this  defendant  Is  concerned, 
there  was  no  consideration  whatever  for 
either  one  of  said  drafts.  Par.  2,  This  de- 
fendant has  no  knowledge  or  luformatlou 
sufficient  to  form  a  belief  that  either  of  said 
drafts  was  ever  inresented  for  payment,  or 
payment  thereof  demanded.  He  prays  to  be 
dismissed,  with  his  costs,  and  for  all  proper 
relief.  Yeaman  &  Lockett,  for  Deft.  Millet." 
Plaintiff  demurred  to  the  flrat  paragraph  of 
the  answer,  but  afterwards  withdrew  same, 
and  filed  Its  reply,  which  Is  as  follows:  "The 
plaintiff,  for  reply  to  the  first  paragraph  of 
the  answer  of  3.  B.  Millet  herein,  says  it  de- 
nies that,  in  giving  the  drafts  mentioned  in 
the  petition,  the  defendant  acted  solely  as  the 
agent  of  the  Henderson  Hominy  Mills,  or 
that  plaintiff  accepted  said  drafts,  or  either 
of  them,  as  the  drafts  of  the  said  hominy 
mills,  or  solely  upon  their  credit,  or  that,  in 
accepting  said  drafts,  It  gave  credit  solely  to 
said  hominy  mills;  but  plaintiff  says  that 
said  drafts  were  drawn  as  the  drafts  of  the 
defendant  Millet,  and  were  accepted  by  the 
plaintiff  as  his  drafts,  and  in  reliance  upon 
his  credit,  as  well  as  that  of  the  said  Hender- 
son Hominy  Mills.  Plaintiff  says  that  the  ar- 
rangement for  the  payment  of  the  checks  of 
the  said  hominy  mills  was  made  by  the  de- 
fendant Millet,  who,  in  consideration  that 
plaintiff  would  pay  said  checks,  agreed  and 
promised  that,  when  thereunto  requested  by 
plaintiff,  he  would  draw  his  personal  bill  of 
exchange  on  the  said  hominy  mills  for  the 
amoimt  of  the  checks  so  paid,  and  in  pay- 
ment thereof;  and  plalntlfF  says  that  the 
bills  sued  on  were  drawn  in  purauance  of 
said  agreement,  and  as  the  personal  bills  of 
the  defendant  MlUet,  and  were  accepted  by 
plaintiff  as  such,  and  in  reliance  upon  the 
credit  of  the  said  Millet,  as  the  drawer  there- 
of. Plaintiff  prays  as  lu  its  petition,  and  for 
all  proper  relief.  S.  B.  &  R.  D.  Vance,  Attys. 
for  Plaintiff."  Afterwards  appellee  filed  the 
following  rejoinder:  "The  defendant  Millet 
denies  that  the  drafts  sued  on  were  drawn  as 
bis  drafts,  or  were  accepted  by  plaintiff  as 
his  drafts,  or  in  reliance  upon  his  credit 
Defendant  denies  that  he.  In  consideration 
that  plaintiff  would  pay  the  checks  of  the 
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Henderson  Hominy  Mills,  agreed  or  prom- 
teed  to  draw  his  personal  bill  of  exchange  on 
said  hominy  mills  for  the  amonnt  thereof 
or  In  payment  of  sold  cbeclis.  It  is  not  true 
that,  In  pursnance  of  such  agreement,  the 
said  drafts  were  drawn  as  the  personal  bills 
of  the  defendant,  or  were  accepted  by  plaln- 
tiS  as  such,  or  in  reliance  npon  the  credit  of 
this  defendant  as  the  drawer  thereof. 
Wherefore  be  prays  as  in  bis  answer,  and 
for  all  proper  relief.  Yeaman  &  Lockett,  for 
Deft.  Millet." 

A  trial  resulted  In  a  rerdict  and  jndgment 
for  the  appellee.  Appellant's  grounds  for  a 
new  trial  are  as  follows:  "(1)  For  error  of 
law  occurring  at  the  trial,  and  excepted  to  by 
tb^  plaintiff,  as  follows:  In  permitting  ert- 
dence  on  behalf  of  said  defendant  that  he 
signed  t2ie  bills  of  exchange  only  as  ag^t  of 
Mbp  Henderson  Hominy  Mills;  in  giving  to 
the  Jury  Instructions  numbered  1  and  2,  and 
in  refusing  to  give  Instructions  A,  B,  and  G, 
asked  for  the  plaintiff.  (2)  Because  Qie  rer- 
dlct  Is  not  sustained  by  sufficient  evidence, 
and  Is  contrary  to  law.  Wherefore  plain- 
tiff moves  the  court  to  grant  it  a  new  trial 
aS  against  said  MlUet"  Plaintiff's  motion 
for  new  trial  having  been  overruled,  It  pros- 
ecutes this  appeal. 

The  plaintiff  read  as  evidence  the  bills  eoed 
on,  heretofore  copied,  together  with  Indorse- 
ments thereon,  showing  that  they  had  been 
assigned  to  some  other  parties  for  collection, 
bat  the  assignments  being  r^arded  and  treat- 
ed as  of  no  consequence.  One  of  the  bills 
appears  to  have  been  accepted  1^  the  Hender- 
son Hominy  Mills,  and  the  other  not  accepted. 
The  plaintiff  also  introduced  C.  T.  Starling, 
who  testified  as  follows:  "I  am  cashier  of  the 
Farmers'  Bank  of  Kentucky,  at  Henderson." 
Being  shown  the  said  bills  of  exchange,  the 
witness  said  that  "the  one  of  date  November 
30.  1801,  being  tap  ¥2,750.72,  came  to  our 
bank  for  collection.  He  did  not  know  whether 
the  other  one  did  or  not,  nor  did  he  know 
whether  they  were  ever  presented  to  the  Hen- 
derson Hominy  Mills  or  to  Shelby  &  Soaper, 
for  payment.  The  collection  clerk  takes  out 
the  bills  for  collection,  and  I  do  not  know  to 
whom  be  presented  them.  Hugh  Atkinson 
was  onr  collection  clerk  at  tiie  date  of  these 
bills."  Sam  Heilbronner  was  then  introduced 
for  plaintiff,  who  testified  as  follows:  "In 
December,  1S94, 1  was  bookkeeper  for  the  Hen- 
derson Hominy  Mills:  Hie  bill  dated  Novem- 
ber 30,  1891,  was  presented  to  the  Henderson 
Hominy  Mills  on  December  5,  IS&i,  for  pay- 
ment, and  was  accepted  by  me  In  writhig  on 
the  face  of  it.  The  other  bill  was  never  pre- 
sented to  me.  The  word  'refused,*  written  on 
the  back  of  It,  was  written  by  Mr.  David 
Banks."  On  cross-examination  he  said  that, 
after  he  accepted  the  bill,  It  was  never  after- 
irards  presented  for  payment  as  far  as  he  rec- 
ollected, and  that,  when  he  accepted  It,  It 
was  presented  only  for  acceptance.  The 
plaintiff  then  Introduced  Hugh  Atkinson,  who 
testified  as  follows:  That  In  December,  18M, 


he  was  discount  and  collection  clerk  In  the 
Farmers'  Bank  of  Kentucky,  at  Henderson, 
Ky.;  that  the  bill  in  suit,  of  date  November 
30,  18&i,  came  to  the  Farmers'  Bank  for  col- 
lection. "Our  custom  was,  when  we  received 
paper  on  the  Henderson  Hominy  Mills,  to 
telephone  to  Mr.  Heilbronner,  and  be  would 
come  up  and  accept  them;  and  in  this  case 
I  suppose  he  came  to  the  bank,  as  the  bill  has 
his  acceptance  on  it"  On  cross-examination 
witness  said  he  did  not  know  whether  anythinff 
further  was  said  to  the  hranlny  mills  about 
paying  the  bill  after  It  was  accepted.  "The 
course  Is,  when  a  draft  Is  accepted,  I  enter 
It  up,  and  file  It  to  Qie  date  it  is  due.  My 
father  places  It  In  open  file,  and  they  are  not 
presented  for  payment  any  more.  I  have  no 
recollection  of  this  particular  draft,  but  I  Iden- 
tll^  It  as  one  that  paased  through  my  hands  by 
my  writing  on  the  back  of  IL  A  great  many 
such  drafts  come  to  the  bank,  and  I  think  we 
received  four  or  five  drawn  In  favor  of  the 
Citizens*  Bank  of  Dyersburg  on  the  Hender- 
son Homhiy  Mills,  and  signed  like  this  one  1» 
signed.  I  do  not  know  what  became  of  the 
draft  dated  November  30, 1894.**  David  Banks 
was  next  introduced  for  plaintiff,  who  testified 
as  follows:  That  he  was  cashier  of  the  Plant- 
ers' State  Bank  of  Henderson.  Ky.  "The  bill 
in  suit,  dated  December  1,  IS&l,  passed  throu^ 
my  bank,  having  been  sent  to  It  for  collection, 
and  was  presented  by  me  to  the  firm  of  Shelby 
&  Soa];)er  for  payment.  I  telephoned  them  at 
the  hominy  mlUs  that  I  had  the  bill  for  collec- 
tion, and  its  payment  was  refused  them. 
The  word  *rcfused,'  Indorsed  on  the  back  of  the 
bill,  was  written  by  me."  On  croas-ezaml- 
nation  witness  said  he  did  not  remember 
whether  It  was  Shelby  or  Soaper  to  whom  he 
talked  through  the  telephone,  but  recognized 
the  voice  at  the  time,  and  knew  it  was  one 
of  them,  and  then  knew  which  one  It  was. 
"The  distance  from  the  bank  where  I  was  to 
the  bomlny  mills  is  about  eight  or  ten  blocks. 
That  was  the  only  presentation  of  the  bill  I 
ever  made."  On  re-examination  witness  said 
he  presented  the  draft  Immediately  after  it 
reached  the  bank  through  the  mail,  as  he  was 
aware  of  the  assignment  made  by  Shelby  and 
Soaper  the  day  before.  "My  hnpresslon  Is 
that  the  assignm^t  was  made  on  the  5th  day 
of  December." 

The  defendant  testified  for  himself  as  fol- 
lows: "I  reside  In  Henderson,  Ky.,  ai^  am 
acquainted  with  the  Citizens'  Bank  of  Dyers- 
burg, Tenn.  The  Henderson  Hominy  Mills 
Is  located  at  Henderson,  and  that  bank  Is  locat- 
ed In  Dyersburg,  Tenn.  My  connection  with 
the  Henderson  Hominy  Mills  b^an  on  the  Sth 
day  of  September,  1801,  as  agent  to  buy  com 
on  a  salary.  I  operated  in  the  neighborhood 
of  Dyersburg,  Newbum,  and  Yates,  and  was 
buying  in  all  the  different  i>olnts  along  the 
road.  As  such  agent,  I  had  dealings  with  the 
plaintiff  bank.  I  do  not  remember  exactly 
when  that  dealing  commenced,  but  it  waa 
attex  I  had  made  contracts  for  purchasing  com 
that  the  Henderson  Hominy  MtUs,  tlirongh  me. 
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made  amnKementi  with  the  bank  to  fnrnlata 
the  money  to  pay  tx  the  com.  ItieM  coo- 
tncte  were  made  with  the  paitiss  who  sbelled 
tbe  oom  in  the  bIuk^  and  the  Hendaiwoi 
Hoiidny  SOUs  was  to  j/ay  them  tour  oenta  per 
bnshti  for  abelUag  tbe  ieoni;  naA  for  eTeiy  car 
tb^  loaded  I  ^ye  them  a  check  on  the  I^rtra- 
bons  Bank.  and»  when  I  made  my  roando,  I 
gave  the  bonk  a  draft  for  tbe  whole  amount 
on  the  Henderaon  Hominy  Mills.  The  person 
who  did  tbe  ibdllnc  loaded  tbe  cwn  Into  the 
ears,  and  I  paid  them  1^  giving  a  check  w 
the  Dyeraborg  Bank,  signed  Henderson  Hom> 
Inj  UlQd,  hy  J.  B.  MUlet  The  bank 
had  no  money  on  deposit  to  the  credit  of 
the  Henderson  Hominy  Ullls  with  which  to 
pay  these  checks.  The  checks  were  balanced 
by  a  draft  for  tlie  fuU  amonut  of  the  ehedcs 
op  to  Its  date  drawn  bj  me  on  the  Henderson 
Hominy  MIHs.  [Witness  produced  the  stuljs 
of  his  check  bo^  which  were  read  to  tbs 
jnfy,  showing  th^  checlcs  given  ui  the  Dyers- 
burg  Bank  for  com  purchased  for  the  Hen* 
denon  Hominy  Mills.]  The  amounts  ^18&07, 
dated  November  7,  lS»i;  9530.72.  dated  N» 
Temher  8^  IfiM;  I2.3S3.1T,  dated  November 
17,  ISM;  f63«3.S0,  dated  November  28.  18M; 
$2,743^,  dated  November  30.  tm;  aod  1%* 
460^  dated  December  1,  are  amounts 

for  which  Ulls  were  drawn  by  me  <«  tbe 
Henderson  Hominy  MlUs  to  take  op  the  checks 
which  had  been  drawn  on  the  bank,  and  paid 
by  It,  the  last  two  being  tiiose  for  which  the 
bilb  sued  on  were  drawn.  In  the  bill  dated 
KoTember  0,  ISM,  Is  Indoded  ¥2.50  exchange 
diarged  by  the  bank  on  the  bill;  In  that  of 
date  November  17. 18M.  is  Included  fuM  ex- 
change; in  that  of  date  November  23.  imk  ¥17.- 
11  exchange;  In  that  dated  November  30^  18M, 
90.83  exchange;  and  In  that  dated  Dceember 
V  18M>  96'17  exchange.  Tbe  bank  knew  that 
I  was  buyfaag  com  as  agent  for  tbe  Hrader- 
■on  Homlay  Mills,  and  it  was  the  understand- 
ing and  agreement  between  the  bank  and  my* 
self  that  the  amounts  paid  by  thS  bank  of  the 
cheelu  drawn  by  me  -wen  to  be  eovered  by 
drafts  on  the  Henderson  Hominy  Mills.  My 
■alary  was  in  no  way  dependent  on  the  pay- 
ment of  th«e  drafts."  W.  W.  Shelby  was  next 
introdneed  by  defendant,  who  testlOed  as  fol- 
lows: "I  was  one  of  tbe  members  of  the  firaa 
of  Henderson  Hominy  Mills.  Am  acquainted 
with  the  defendant  Millet  He  was  our  agent 
tor  purchashig  com  In  Dyersburg.  Millet  was 
authorised  to  give  drafts  on  us  bt  payment  for 
com  bought  by  him.  He  gave  a  number  of 
dnfta  OB  us.  several  (tf  which  w«w  paid.  I 
bad  no  eommunlcatloa  with  tbe  plaintiff  bank, 
excei^  that  I  received  a  letter  from  them,  the 
same  which  is  here  now  shown  me."  TIm 
said  letter  was  read  in  evidence  to  the  Jury, 
and  IB  in  «'ords  and  flgtves  as  follows:  "Dy- 
enbnrg.  TeniL,  Nov.  16,  lSS>t.  Henderson 
Hominy  Mills,  Henderson,  Kyv-<!entlemen: 
Tour  Mr.  Millet  is  buying  quite  a  lot  of  com  in 
this  vldnlty,  and  has  made  arrangements  with 
us  to  handle  bis  drafts  on  you.  We  have  rea- 
son to  believe  that  he  Is  your  representative. 
41  8.W.-24 


but,  as  the  drafts  are  drawn  without  B.  of  L. 
attschcd.  we  preter  to  have  yon  authwise  us  to 
pay  as  his  deaf  ta.  Tours,  truly.  A.  B.  Woollni, 
As^  Ooshier."  "In  answer  to  that  letter,  I 
wrote  and  pbuied  ta  the  mall  the  letter  a  copy 
of  wUch  is  here  now  shown  me."  ^e  de- 
fendant then  offered  to  read  to  the  Jury  tbe 
■Md  copy,  to  which  plaintiff  objected;  but  its 
objection  was  overruled,  and  plaintiff  excepted, 
and  tlie  defendant  then  read  the  said  copy  In . 
evidence  to  the  Jury,  which  Is  in  words  and  flg- 
nea  as  follows:  "Hmderaon,  Ky..  11/17/M. 
A.  B.  Woollni,  Assistant  Oashler,  Dyersburg, 
TtaD.:  Mr.  J.  B.  Millet  Is  onr  duly^authorlBed 
agent,  and  all  his  drafts  wIU  be  prmnptly 
paid.  Be  Is  a  man  in  whom  we  have  the  great 
est  ocmfldence,  and  will,  without  donbt.  deal 
fftlrly  with  your  peoido.  xoors,  truly,  Hen- 
derson Hominy  llllls.  W.  W.  Shell^.  Man- 
ager." 

The  appellee  was  recalled,  and  testified  as 
follows:  "I  stated  to  the  bank  that  I  was 
tbe  authmlzcd  agent  of  tbe  Henderson  Hom- 
iny Mills;  and  tbey  gave  me  a  blank  book 
to  glvo  them  checks,  and.  when  I  come  back, 
I  would  give  them  a  draft  for  the  whole 
amount.  The  bank  knew  that  I  waa  tbe 
authorised  agent  of  tbe  Hoiderson  Hominy 
Hills,  and  fnrnlahed  a  book  containing  the 
blank  ehecks  irhtcb  X  was  to  use  in  drawing 
on  it  for  the  money  paid  for  the  com."  Wit- 
ness produced  one  of  the  checks  taken  from 
jtbe  said  book,  filled  out  in  pencil,  which  was 
read  to  the  Jury,  and  is  as  foUows: 

"Dyersburg,  Tenn.,  Dec.  4, 18M. 

"Ka   . 

"Citizens*  Bank:  Pay  to  the  order  of  Hall 
ft  Co.  <«313.aT/ioa)  three  hundred  &  thirteen 
dollars.   Buying  Department  Bender* 
■en  Hominy  Mills,  for  1  car  load  of  com. 
"Hendersmi  Hominy  Mills, 

**By  J.  B.  Millet." 
"That  was  tbe  form  of  tbe  check  which  1 
drew  on  the  bank  in  payment  for  com  bought 
by  me." 

Plaintiff  then  Introduced  A.  B.  Woollen, 
who  testiSed  as  follows:  "I  was  assistant 
cashier  of  the  plaintiff  Citizens*  Bank  at  the 
time  the  bills  In  suit  were  drawn,  and  had 
been  since  March  1.  1880.  The  hills  In  suit 
were  made  by  Mr.  Millet,  to  take  up  checks 
on  tbe  bank  given  by  him  tot  corn  bought 
for  the  Hendemtm  Hominy  Mills.  Mr.  Mil- 
let was  Introduced  to  us  by  Mr.  Sugg  as 
r^iresenting  the  Henderson  Hominy  Mills. 
He  bad  come  over  to  buy  com  for  them, 
and  he  made  with  the  bank  an  arrangement 
to  bare  it  pay  the  checks  <tf  the  Henderson 
Hominy  AUIls  drawn  by  him  for  the  corn  as 
he  bought  It;  and  at  convenient  periods  he 
was  to  give  the  bank  his  draft  on  the  Hen- 
derson Hominy  Mills,  to  take  up  the  cheek 
for  the  amount  that  had  been  pnJd  by  the 
iHmk  at  that  time.  The  bank  never  request- 
ed him  to  draw  any  draft,  but  that  was  done 
at  his  own  motion,  and  there  was  no  under- 
standing or  agreement  between  him  and  the 
Imnk  that  they  were  not  hia.  Individual 
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drafts,  or  that  he  was  Dot  to  be  responnlble 
on  them.  Nothing  was  said  about  that" 
On  croaa-examinatlon,  witness  said  the  bank 
did  not  request  Millet  to  draw  theae  two 
drafts.  They  were  drawn  In  pursuance  of 
the  arrangement  previously  made,  and  to 
(■over  the  amounts  that  had  been  taken  out 
for  the  Henderson  Hominy  Mills  for  the 
payment  for  corn.  Witness  said  he  had 
written  a  letter  to  Shelby,  which  bad  been 
prerlonsly  read.  Witness  made  no  Inquiries 
about  Millet,  except  to  find  out  whether  be 
waa  the  authorized  representatire  of  the 
hominy  mills;  made  no  Inquiries  as  to  his 
solTency.  He  received  the  letter  written  by 
Mr.  Shelby,  a  copy  of  which  had  been  read 
to  tbe  Jury.  On  re  examination,  witness  sail 
the  arrangement  before  stated  was  made 
with  Millet  before  the  receipt  of  the  letter 
from  the  Henderson  Hominy  Mills,  and  that 
the  bills  In  suit  were  accepted  as  the  bills 
of  Millet 

The  court  then  Instmcted  the  jury  as  fol- 
lows: "<1)  The  court  Instructs  the  Jury  to 
find  for  the  plaintiff  the  two  bills  filed,  and 
read  them,  with  interest  from  the  date  at 
which  they  were  presented  to  the  hominy 
mills  for  payment  (2)  But  If  the  Jury  find 
from  the  evidence  that  Millet  was  the  agent 
01  the  Henderson  Hominy  Mills,  and  the 
Plaintiff  knew  that  fact,  and  gave  credit 
solely  to  said  hominy  mills,  and  these  bills 
were  drawn  by  Millet  merely  as  evidence, 
ot  the  amount  due  said  bank  by  said  hominy 
mills,  not  intending  to  bind  himself,  and  tbe 
plaintiff  knew  such  to  hare  been  his  pur- 
pose or  Intention  when  they  accepted  said 
bills,  they  will  find  for  the  defendant."  To 
ttie  giving  of  wliich  Instructions  appellant 
objected  and  excepted.  The  plaintiff  offered 
instructions  A,  B,  and  G,  which  were  refused 
by  the  court  with  exceptions.  The  Instruc- 
tions are  as  follows:  "<A)  If  the  Jury  be- 
lieve from  the  evidence  that  the  bills  of  ex- 
change in  the  petition  mentioned  were  drawn 
by  the  defendant  J.  B.  MlUet  In  parsunnce 
of  an  agreement  by  blm  with  the  plaintiff 
that  his  drafts  on  the  Henderson  Hominy 
Mills  were  to  be  given  for  tbe  mtmey  plain- 
tiff might  advance  on  their  checks  made  by 
said  Millet'  then  they  will  find  for  the  plain- 
tiff. (B)  If  the  bills  sued  on  were  made  by 
Millet  In  payment  of  moneys  advanced  by 
plaintiff  on  the  checks  of  the  Henderson 
Hominy  Mills  made  by  blm,  and  signed  them 
in  his  own  name,  without  notification  to 
plaintiff  that  they  were  not  to  be  binding  on 
him,  then  they  must  find  for  plaintiff  as  to 
said  bUls.  (C)  If  tbe  jury  believe  from  tbe 
evidence  that  the  defendant  ilUlet  made  an 
arrangement  with  the  plaintiff  by  wblch 
tbey  were  to  handle  his  drafts  on  tbe  Hen- 
derson Hominy  Mills  for  mimey  that  he 
might  need  in  buying  com  for  said  mills, 
and  the  bills  sued  on  were  drawn  In  pursu- 
ance of  such  arrangement  then  Millet  Is 
bound  by  said  bills,  and  the  Jnry  will  find 
for  plalutlff  thereon."   Appellee  asked  In- 


structions X  and  T,  which  were  refused  by 
the  court  with  exceptions.  Said  lostmc- 
tlons  are  as  follows:  "(X)  On  motion  of  de- 
fendant Millet  the  court  instructs  the  Jnry 
that  npon  tbe  pleadings,  the  defendant  is 
entitled  to  a  verdict  and  they  are  directed  to 
find  for  the  defendant.  (Y)  If  the  Jury  be- 
lieve from  tbe  evidence  that  Millet  is  tbe 
agent  of  the  Henderson  Hominy  Mills,  en- 
gaged In  the  purchase  of  com  for  said  mills, 
made  an  arrangement  with  tbe  plaintiff  bank 
to  pay  for  the  corn  purchased  by  drawing 
tbe  checks  of  said  hominy  mills  on  said  bank, 
and  at  intervals  to  draw  bills  upon  the  mills 
in  favor  of  tbe  bank  for  the  amount  of  said 
checks,  and  the  bills  in  suit  were  so  drawn 
and  accepted  by  the  hank,  with  the  knowl- 
edge that  the  defendant  Millet  was  drawin? 
said  bills  simply  to  settle  the  amount  ad- 
vanced by  the  bank  on  tbe  purchase  of  com. 
they  will  find  for  tbe  defendant  MUlct" 

The  first  contention  of  appellee  is  that  the 
petition  is  iusuflScient  for  the  reason  It  doen 
not  aver  protest  of  tbe  bills,  or  that  protest 
was  waived,  and  therefore  the  Judgment 
shoitid  be  nfilrmcd,  without  regnrd  to  any 
other  question  Involved.  But  it  will  be  seen 
that  each  bill  has  Indorsed  on  the  face  there- 
of "No  protest,"  which,  being  a  part  of  thu* 
bill  In  suit,  the  petition  and  bill  together 
show  a  right  to  recover,  and  It  waa  not  nec- 
essary to  speciflcally  aver  a  waiver  of  pro- 
test. If  there  had  been  any  Interlineation 
or  change  In  the  bill  after  It  waa  signed,  the 
defendant  should  have  taken  advantage  of 
that  by  answer.  We  think  the  evidence  es- 
tabllsbes  due  presentation  of  the  bills  for 
payment;  hence  the  only  questions  for  deci- 
sion are  whether  the  bills  were  executed 
without  any  consideration,  and  whether  the 
appellee  was  entitled  to  plead  and  prove  that 
the  agreement  between  him  and  appellant 
was,  In  substance,  that  be  was  not  to  be 
bound  upon  the  bills,  but  that  they  were 
accepted  and  treated  alone  as  tbe  obligation 
of  the  hominy  mills.  So  far  as  the  plea  of 
no  consideration  Is  Involved.  It  Is  snSlclent 
to  say  that  the  existence  of  tbe  debt  against 
the  hominy  mills  was  a  sufficient  considera- 
tion to  bind  tbe  appellee,  and  render  him  lia- 
ble for  the  debt  If  he  In  fact  agreed  to  iiay 
tbe  same  or  to  be  bound  therefor.  Tbe  bills 
In  suit  clearly  Import  an  obligation  upon 
the  part  of  tbe  appellee  to  pay  the  same: 
and,  unless  be  escape  liability  on  account  of 
some  arrangement  between  him  and  appel- 
lant. Judgment  should  have  been  rendered 
against  him  for  the  amount  of  the  bllla. 
It  is  insisted  for  appellee  that  he  was  en- 
I  titled  tp  allege  and  prove  the  alleged  agree- 
ment between  him  and  appellant  to  the  ef- 
fect that  he  was  not  to  be  bound  upon  the 
bills;  while  It  Is  earnestly  contended  for 
appellant  that  appellee  could  not  be  heard 
to  plead  and  prove  any  such  agreement,  the 
same  being  In  contradiction  of  the  written 
agreement  and  contrary  to  tbe  law  In  such 
cases.   We  deem  It  unnecessary  to  discuss 
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or  review  all  the  anthoiitleB  dted  by  conn- 
•dl,  but  will  first  notice  Mme  of  those  relied 
on  by  appellee.  Tbe  appellee  cites  Story, 
Bills,  I  1S7,  which  aeema  only  to  go  to  the 
extent  of  holding  that  the  plea  of  no  con- 
sideration is  good  as  between  the  drawer 
and  the  payee.  App^ee  also  cites,  Daniel, 
Neg.  Inst  (Sd  Ed.)  I  Sll.  We  quote  as  fol- 
lows: "It  will  be  seen  from  preceding  sec- 
tions that  If  an  agent  should  in  his  own 
name  draw  a  bill  of  exchai^  on  his  prin- 
cipal for  a  debt  of  the  latter,  he  wUl  be  per- 
sonally responsible  to  the  drawer  in  the  case 
of  the  default  of  the  principal,  ^though  up- 
on Its  face  the  bill  was  drawn  on  account  of 
his  principal.  And  It  Is  stated  In  the  Amer> 
lean  Leading  Oases  to  be  the  general  rule 
that  whenever  an  agent  puts  his  name  to 
a  negotiable  Instrument,  as  a  party  to  It, 
be  is  legally  liable  to  the  promisees  and  to 
Indorsees  upon  It."  Section  811  says:  'The 
E^ngllsh  cases  dearly  bear  out  tiiese  views, 
but  the  weight  of  authority  In  the  United 
States  is  otherwise,  though  the  cases  are 
not  uniform.  If  a  drawer  signs  himself 
*A.  B.,  Agent,'  and  the  payee  takes  the  bin 
so  drawn  on  Ms  principal  debtor,  to  whom 
he  has  given  credit,  and  to  whom  he  looks 
for  payment;  it  has  been  said  that  there  is 
really  no  valuable  consideration  for  his  lia- 
bility. But  the  debt  of  another  la  a  valua- 
ble consideration,  and,  if  the  agent  Intended 
to  be  bound  upon  the  draft,  no  other  consid- 
eration will  be  necessary.  Bills  are  con- 
stantly drawn  for  accommodation,  and  the 
transaction  might  be  construed  as  Intended 
to  be  of  this  character.  We  think,  however, 
that  a  blU  drawn  by  *A.  B.,  Agent,'  might 
well  be  cUstlngulshed  from  a  note  so  sign- 
ed, for  the  language  Is  not  Inconsistent  with 
the  Idea  that  the  drawer  signs  as  agent  of 
the  drawee  whose  name  Is  disclosed  ui>on 
the  face  of  the  instrument,  while  In  a  note 
none  but  the  maker's  name  is  disclosed. 
Therefore,  parol  evidence  might  well  be  ad- 
mitted to  show  the  real  circumstances  of 
the  case  from  which  might  be  Inferred  the 
understanding  of  the  parties.  When  there 
Is  no  Intimation  of  agency  accompanying  the 
drawer's  name,  the  case  presented  Is  more 
dlMcnlt.  TMs  view,  however,  may  be  pre- 
sented when  the  boyer  has  parted  with  his 
goods  upon  the  faith  of  the  principal's  cred- 
it But,  dealing  with  his  agent,  he  then  has 
funds  in  the  principal's  hands,  and  It  Is  his 
draft  that  the  principal  would  honor,  pro- 
vided he  knew  the  fact  that  he  was  indebted 
to  the  drawer."  Without  quoting  the  entire 
secUon,  It  is  sufflelent  to  say  that  the  doc- 
trine contended  for  by  appellee  Is  not  well 
sustained  by  the  authorities  supra.  It  wlU 
also  be  seen  that  the  draft  in  question  was 
simply  signed  "X  a  UUlet^"  with  dh%ctlon 
to  charge  to  his  account. 

In  S  Kent  Comm.  (4th  Bd.)  pp.  80,  81,  It 
la  said  that,  as  between  ttie  original  par- 
ties to  negotiable  paper,  the  consideration 
may  be  inquired  into.   In  Para.  Notes  *  & 


(2d  Bd.)  p.  9S,  Cited  by  appeUee,  tt  Is  said, 
commencing  on  page  92:  "If  an  agent  signs 
a  note  with  his  own  name  alone,  and  there 
Is  nothing  on  the  face  of  the  note  to  show 
that  he  was  acting  as  ageatt  he  wUl  bfe 
personally  liable  on  the  note,  and  the  prin- 
cipal win  not  be  liable.  And  although  It 
can  be  proven  that  the  agency  was  dis- 
closed to  the  payee  when  the  note  was  made; 
and  It  was  the  understanding  of  all  parties 
that  the  principal,  and  not  the  agent,  should 
be  held  liable,  this  will  not  generally  be' 
sufficient  to  authorise  the  discharge  of  the 
agent,  or  to  render  the  principal  liable  on 
the  note.  But  the  principal  will  be  liable 
under  such  drcumstanccs  on  the  original 
consideration  for  which  the  note  was  glvai. 
And  there  may  be  cases  in  which  the  agent 
would  not  be  personally  liable  on  the  bill 
or  note,  though  there  should  be  nothing  on 
the  face  of  the  Instrument  to  Indicate  the 
agency.  Thus,  If  an  agent.  In  the  execution 
of  his  agency.  Incurs  a  debt  on  behalf  of  his 
principal,  and  draws  on  his  principal  a  bill 
for  the  amount  thereof  In  favor  the  cred- 
itor, it  has  been  held  that  the  agent  will  not 
be  held  liable  on  the  bUl,  If  ft  was  the  un- 
derstanding of  the  parties  that  he  acted  as 
agent  merely,  and  did  not  Intend  to  make 
the  debt  his  own.  The  principal  object  In 
drawing  the  blU  in  such  cases  Is  to  certify 
to  the  principal  the  amount  due  the  cred- 
itor, and  the  agent  may.  It  seems,  defend  on 
the  ground  of  want  of  consideration.  Of 
course,  this  will  not  apply  to  a  subsequent 
bona  fide  holder  without  notice.  And  If  an 
agent  draws  a  bill  on  a  third  person  in  his 
own  name,  but  there  Is  sufficient  evidence  on 
the  face  of  the  Instrument  to  Inform  the 
drawee  that  he  Is  to  pay  the  amount  on  ac- 
count of  the  principal,  and  not  on  account  of 
the  drawer,  the  drawee,  having  paid  the  bill, 
will  not  be  entitled  to  maintain  an  action  for 
money  paid  against  the  agent  Thus,  where 
an  agent  of  the  owners  of  a  steamboat 
drew  a  blU  In  his  real  name,  and  directed 
the  drawee  to  charge  the  amount  to  account 
of  steamer  Walter  Scott  It  -wa.*  held  that 
the  agency  of  the  drawer  was  apparent  on 
the  ftice  of  the  hill.  In  consequence  of  this 
direction,  which  negatived  the  Idea  that  he 
was  to  be  personally  bound."  The  most 
that  can  be  sustained  from  the  foregoing  Is 
that  In  some  Instances  the  agent  has  been 
allowed  to  escape  liability  by  proving  fa 
parol  agreement  between  him  and  the  payee 
that  the  agent  was  not  to  be  personally  lia- 
ble on  the  bni. 

We  wUl  now  proceed  to  notice  some  of  the 
authorities  relied  on  by  appellant.  In  Story. 
Ag.  <9th  Ed.)  I  165.  It  Is  said:  "If,  from  the 
nature  and  terms  of  the  instrument  It  clear- 
ly appears  not  only  that  the  party  Is  an 
agent  but  that  he  means  to  bind  his  prin- 
cipal, and  to  act  for  him,  and  not  to  draw, 
accept  or  Indorse  the  bUl  on  his  own  ac- 
count that  construction  will  be  adopted, 
however  Inartificial  may  be  the  language  In 
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farthezuiee  of  the  actnal  Intoatloa  oC  the 
initrument  But  If  tbe  terns  of  the  invtrn- 
ment  are  not  tbns  explicit,  aJthougb  it  may 
appear  that  the  party  is  au  acent,  he  will  be 
deemed  to  have  contracted  in  his  personal 
caimclty;  and  there  la  no  difference  on  this 
point  whether  the  Ixutrumeat  be  a  deed  or 
an  nnsealed  contract  Tlraa,  If  an  agent 
ahonld  execute  a  deed  Jn  hia  own  name,  and 
■honld  thereby,  haring  acted  on  behalf  ot 
bla  principal,  ooraiant,  etc^  he  would  be 
personally  bound  thereby,  and  not  his  prin- 
cipal. Bo,  if  an  nnaealfid  Instrnment  should 
purport  to  be  a  memorandum  ot  an  i^pree- 
ment  between  A.  on  behalf  of  C.  D.,  ot 
the  one  part,  and  £.  of  the  other  part,  to 
execute  a  lease  of  certain  premises  of  the 
priuclpul,  U  would  be  held  to  be  the  contract 
«f  the  agent,  and  binding  on  him  persastaUy. 
A  Cortloiii,  an  ajj^nt  will  be  h^  to  be  per- 
sonally bound  If  the  name  or  dwracter  of 
the  principal  aboold  not  appear  «n  the  In- 
strumoit,  or  If  It  ahould  appear  that  no  oth- 
tt  iwrson  than  himself  oould  be  legally 
bound  by  It,  although  he  ehould  sign  his 
name  thereto  as  agent,  or  as  acting  in  an 
official  capacltr-"  In  section  15G,  after  some 
preliminary  remarks,  the  author  gires  the 
further  illustrations:  "Thuii.  If  a  broker 
ahould  sell  goods,  and  draw  upon  tlie  buyer 
for  the  amount  In  his  own  name,  in  favor 
of  his  principal,  if  the  bill  should  be  dlsuUon- 
ored  he  would  be  personally  liable,  unless 
some  special  words  were  used  In  the  bill  to 
prevent  It  And  this  liability  would  not 
only  extend  to  third  persons,  but  eyea  to  his 
principal,  although  he  was  known  to  be  a 
mere  agent;  for  in  such  case  the  bill  Imports 
upon  Its  face  a  peraoual  liability  as  drawer 
in  favor  of  all  persons  who  are  or  become 
Itarties  to  the  bill,  and  there  Is  nothlog  In 
the  character  of  the  agency  which  excludes 
such  personal  liability,  if  he  chooses  volun- 
.tarUy  to  Incur  It  in  favor  of  his  principal,  as 
well  as  in  favor  of  third  pei'sons.  So,  if  a 
'ki^own  agent  should  draw  a  bill  on  a  third 
person  in  favor  of  the  payee,  and  direct  the 
drawee  to  place  the  amount  to  the  debit  of 
his  principal,  he  would  be  personally  liable 
-on  the  bill  to  the  payee,  unless  he  use  other 
words  to  exclude  IL"  It  is  said  In  section 
157:  "Frecisely  the  same  personal  liability 
^wlll  attach  to  an  agent,  who  in  his  own  name 
signs  a  note  as  maker,  or  a  bill  as  drawer,  or 
accepts  a  blU,  or  Indorses  a  bill  or  note  gear 
eraJly;  for  In  such  a  case,  although  he  is  a 
iknown  agent,  the  making  or  accepting  or  in- 
■dorslng  of  the  Instrument  Is  treated  as  an 
admission  that  It  Is  his  pet^nol  act,  not  only 
in  respect  to  third  persons,  but  also  In  te- 
^>eet  to  his  principal." 

In  Pentz  v.  Stanton,  10  Wend.  275.  the 
court,  in  discussing  the  liabilities  of  parties 
to  bills,  and  testimony  admissible  to  show 
the  real  contract,  quotes  "with  approval  from 
other  decisions  cited:  "The  parol  testimony 
^cplalnlng  and  showing  the  real  nature  of 
the  transaction  was  decided  to  be  Inadmissl- 


t  tHa,  on  ttie  ground  it  cootradlctied  or  varied 
I  the  wtltten  eontracL   Judge  ftuker,  In  de- 
I  Uvedag  the  opinion  of  Oe  court,  nays  that 
I  *BO  person  la  making  a  contract  Is  construed 
,  to  be  an  agent  ot  another,  unless  he  stipu- 
I  lates  for  bis  [wlnclpal  by  name,  stnting  bit 
I  agency  in  the  instrument  which  he  aigna 
I  This  principle  has  been  k>ng  settled,  and  has 
;  been  frequently  recognised.  Nor  do  I  know,' 
j  he  contlnnes,  *an  Instance  In  tbe  liooks,  of 
an  attempt  to  charge  a  person  as  the  maker 
I  of  a  written  contract  appearing  to  be  signed 
by  another,  unless  tbe  siga^  proteases  to 
act  as  by  procoiatlon  or  anthorlty,  and  state 
tbe  name  of  tbe  principal  oa  whose  behalf 
be  care  Us  signature.'   He  also  discusses  at 
length  tbe  admissibility  of  parol  «Tld«ice  in 
such  cases  to  show  the  real  charaetOT  of  the 
transaction,  and  holds  it  to  be  utterly  incom- 
petent on  the  ground  which  has  already  been 
I  stated.    [Quoting  Mayhew  t.  Prince,  11 
I  Mass.  M;  Meyer  t.  Barker,  6  Bin.  22a]  It 
I  la  well  settled  that  if  a  private  agent  draw 
a  bill  or  enter  into  any  other  contract  In 
I  fals  own  name,  without  stating  that  lie  acts 
I  as  agent  so  as  to  bind  his  principal,  he  will 
I  be  persomally  llshle.     LQ>otta^  Chit  Bills, 
30,  and  cases  cited;  5  Taunt  148;  2  Marsh. 
4&1;  5  East,  148;  1  Bos.  &  P.  368;  1  Term 
B.  ISL]   It  Is  not  sufficient  to  charge  the 
principal  or  protect  the  agent  from  pwson- 
al  re^nslbllity  merely  to  anbsolbe  him- 
self as  agent.  U  the  language  of  tbe  instm- 
,  meats  Imports  a  perflooal  eon  tract  on  his 
part.     [Quoting  Ttaacher  v.   Dlasmore,  :> 
Mass.  209;  Forster  T.  Fuller.  6  Mass.  5S; 
BufTum  V.  Cbadwlck,  8  Maes.  103;  Von 
\  Itelmedyk  v.  Kane,  1  Gall.  630.  Fed.  Ca«. 
No.  10,872;  Chit.  52;  Clark's  Ei'rs  v.  Tan 
Blemsdyk.  8  Craoch.  155.]    But  where  the 
name  of  the  principal  appears  on  the  face  of 
the  instrument  or  contract  and  It  is  evident 
that  the  agent  did  not  intend  to  bind  him- 
self personally,  but  acted  merely  on  behalf 
of  the  principal,  if  he  acted  by  competent 
authority,  the  princliMii.  and  not  the  agent 
will  be  bound."    In  2  Strange,  p.  9u5.  it  is 
Bald;  "A  bill  of  exchange  ia  a  contract  by 
the  custom  of  merchants,  and  the  whole  of 
that  contract  must  aopear  In  writing." 

In  2  SnUtb,  Lead.  Gas.  (Hare  ft  W.  Notes) 
p.  421,  it  is  said:  "It  has  been  said  that  if 
A.  conti^ct  In  writlug,  without  naming  bis 
principal,  so  that  he  amjears  upon  the  writ- 
ing to  be  himself  tbe  principal,  does  not  the 
creditor  who  seeks  to  sliow  that,  while  thus 
professedly  contractln.i;  for  hlmaelf,  he  really 
contracted  for  the  principal,  endeavor  to  In- 
fringe thia  rule  of  evidence  by  adding  to 
the  wTitten  contract  new  terms  at  variance 
witli  tbe  written  contract  This  aaeetion,  tt 
is,  however,  apprehended,  must  receive  dif* 
I  Cerent  answers  upon  different  occasions, — an- 
swers varying  according  to  tbe  object  with 
which  it  is  sought  to  introduce  the  parol 
tesrtlnu}ny, .  which,  thus  submitted,  never  caa 
be  heard  for  the  purpose  of  discharjiing  the 
ogent,  but  may  alnnys  be  sq  for  that  of  charg 
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lug  the  prlndpaL  That  parol  evidence  can 
never  be  adaltted  for  tke  purpose  ot  ex- 
onerating an  &e&kt  wlw  baa  entered  Into  a 
written  contract  In  which  he  appears  u  prin- 
cipal, even  though  he  should  prc^Kwe  to  show, 
If  allowed,  that  be  mentloBed  bis  ^Incipal 
at  the  time  of  entering'  into  it,  seems  to  be 
now  well  established."  Nnmerous  decisloas 
are  quoted  the  author.  It  ta  further  said 
In  LeadWtter  v.  Parrow,  5  Maule  &  S.  345, 
by  Lord  Ellenborough:  "Is  tt  not  an  unlTeraal 
rule  that  the  man  who  pats  bis  name  to  a  biU 
of  exdhange  makes  himself  personally  liable, 
unless  be  states  on  the  face  bf  the  bill  that 
he  snbBcribes  it  for  another,  or  by  procucatlon 
of  another?  •  *  •  Unless  he  says  plainly,  *I 
am  the  mere  scribe,'  be  becomes  llaUe."  In 
the  case  of  Kasb  v.  Towne,  5  Wall.  T<3,  which 
was  an  action  upon  a  bill  of  exchange  the 
court  aaid:  "Paitd  evidence  can  never  be 
admitted  for  the  purpose  of  exonerating  an 
agent  who  baa  entered  Into  a  written  con-- 
tract  In  which  he  appears  as  principal,  even 
thongh  he  should  propose  to  show,  If  allowed, 
that  he  discloaed  his  aj^ency,  and  mentioned 
the  name  of  bli  principal,  at  tbe  time  the 
contract  was  executed.  Where  a  simple  con- 
tract, other  than  a  bill  or  not^  la  made  by 
the  agent,  tbe  princli>al  whom  he  represents 
may  in  general  maintain  an  action  upon  it  in 
his  own  name^  and  parol  evidence  is  admis- 
sible, although  tha  contract  is  in  writing,  to 
show  that  the  person  named  in  tbe  contract 
was  an  agent,  and  that  he  was  acting  for 
tils  princqnJ.  Such  evidence  says  Baron 
Park,  does  not  deny  that  the  cmkttact  binds 
those  irtio  on  its  face  It  purports  to  bind, 
but  shows  that  It  also  binds  another;  and 
tliat  prlndide  has  been  often  ado[>ted  by  this 
court.  Cases  may  be  found,  also,  where  tt 
la  held  that  the  plaintiff  might  prove  by 
parol  that  the  other  contracting  party  named 
In  the  contract  was  but  an  agent  of  an  un- 
disclosed priDdpaU  and  Hi  that  state  of  a 
case  he  m^t  have  his  remedy  against  either, 
at  bis  electlMi.  Evidence  to  tb&t  effect  will 
be  admitted  to  charge  tiie  principal,  or  to 
oiable  him  to  sue  la  bis  own  name;  bnt 
the  agent  who  Mnds  hinudf  la  never  allawed 
to  contradict  the  wrttlnff  bsp  jKoving  that 
he  contracted  only  as  agent,  and  not  as 
prini^iaL" 

In  1  Band.  Com.  Paper,  |  382;  It  la  aaid: 
mie  UabllitT  of  the  agent  to  tbe  prin- 
cipal is  next  to  be  oKial^red.  Where  tbe 
agrat  draws  a  bm  at  exc^nge  on  bis 
principal  1^  his  authority,  the  principal  Is 
ntfl,  in  general,  liable  as  drawer.  Nor  la  It 
necessary  In  such  cases  that  the  agency  ot 
tbe  drawer  should  be  expressed  on  the  face 
of  the  bill,  if  It  Is  drawn  in  fact  for  a  debt 
of  the  prlnclpaL  Where  the  drawer  of  a 
bill  Is  an  agent  of  the  drawee,  it  is  held  in 
ytngland  that  be  Is  liable  both  to  tbe  payee 
and  to  snbsequeot  parties,  alQiongh  known 
by  them  to  be  acting  as  agent  merely.  In 
the  Uidted  States  a  different  rule  seems  to 
have  been  laid  down,  and  It  has  been  hdd 


that  tbe  agent  wlio  draws  a  bill  on  his  prio- 
dpal  for  goods  sold  him,  disclosing  the  prhr- 
etpal,  iB  not  liable  to  a  payee  who  has  knowf- 
edge  of  the  agency.  But,  if  Qie  agent  draws 
ttte  bill  on  his  principal  In  his  Indivldnal 
name,  he  will  be  liaMe  as  drawer  to  the  payee 
and  subsequent  parties,  even  though  the  bill 
Is  drawn  expressly  charseaMe  to  the  prin- 
cipal's account,  and  tbotigli  the  payee  knows 
of  the  agency."  In  1  Pars.  Notes  &  B.,  p.  102; 
It  is  said:  "It  Is  the  general  rule  in  regard 
to  simple  contracts  that  pnro!  evidence  may 
be  received  to  make  unnamed  principals  lia- 
ble, or  to  ^ve  them  the  benefit  of  the  con- 
tract, for  this  loaves  the  actual  party  lia- 
ble tea  before,  an'd  therefore  cannot  be  con- 
sidered as  varying  the  contract.  But  sucft 
evidence  cannot  be  reoelved  to  ^schargv 
the  actoal  signer  on  the  ground  of  his  agency, 
for  this  would  be  to  vary  the  contract.  In 
reference  to  a  nefjotlaWe  paper,  however,  the 
rule,  as  we  hare  seen.  Is  more  strict;  for 
parol  evidence  Is  not  admissible  either  to  dis- 
charge the  actual  signer,  or  to  cha^  one 
whose  name  does  not  appear  on  the  instru- 
ment The  reason  for  this  is  that,  from  the 
nature  and  pnrposos  ht  negotiable  paper. 
BO  penHMD  should  be  held  as  a  party  to  it 
whose  same  is  not  written  upon  tt  u  such 
paper  ougjit  to  e<»itRin  in  Itself  Its  own  evi- 
dence, and  thus  be  tndepeadent  of  extrinsic 
proof.  One  who  puts  bis  name  on  negoti- 
able paper  will  be  liable,  personally,  as  we 
hare  seen,  although  he  acts  as  agent,  nnlesa 
be  soys  so,  and  says  also  wbo  his  principal 
is, — that  Is,  unless  he  uses  some  expression 
equivalent  to^  to  use  Lord  EUeaborough's  lan- 
guage.  That  I  am  the  mere  scribe*;  for 
if  the  construction  may  fairiy  be  that  vrhlle 
be  acts  officially,  or  at  tbe  request  of  others, 
or  for  the  benefit  of  others,  yet,  if  what  he- 
does  b  stm  hifl  own  act  tt  will  be  so  inter- 
preted." Id  1  DauM.  Neg.  Inst.  I  806,  it  Is 
said:  "Tbe  party  so  signli^  must  have  In- 
tended to  bind  mmebody  upon  tbe  lustnt- 
ment;  and,  no  ivomlsor  but  hlmsdf  thereon 
appeartng,  It  must  be  construed  as  his  mte, 
«■  as  a  aidllty.  And,  ttnugh  be  term  hhn- 
self  'Agent,'  mcb  wntBx  to  hte  name  win  be 
regHTdad  as  a  mere  descriptlo  personse,  or  aa- 
an  earmark  of  the  transaction,  and  may  be 
rejected  ca  smiflusage.  And  this  princlitie^ 
apiriBes  aKhongb  it  can  be  proven  that  the 
payee  knew  of  tbe  agtiicy  when  the  na'e 
was  made,  and  it  was  understood  that  the 
principal,  and  not  Oie  agent,  should  be  bound, 
fur  such  evidence  would  vary  tbe  terms  of' 
the  written  nota  But,  nnder  sncb  circum- 
stance, if  the  note  were  not  paid,  the  prin- 
cipal o^gtA  be  sued  upon  tbe  ort^nal  con- 
sMeratlon.  However,  If  tbe  payee,  with  fuir 
knowledge  of  the  agency  and  of  tbe  prin- 
dpaTs  liability,  and  idylng  solely  on  the 
agent's  credit,  took  his  Individual  note,  liie 
ininclpal  cannot  be  resorted  to  at  all.  In'a 
lato  case  in  New  Yotk  the  note  was  signed 
simply  'J.  S.  H.,  Agrat*  It  was  alleged  tO' 
have  been  i^voi  for  goods  nH  by  tbe  de- 

Digitized  by  Google 


374 


44  SOUTHWESTfiBN  BBPOfiXBB. 


fendant.  s  Isdy,  probably  tbe  agent's  wife, 
and  recovery  against  tbe  alleged  principal 
was  snstained.  This  decision  Is  In  cwifllct 
witb  tbe  general  current  of  authority.  Tbe 
true  principle  has  been  thus  stated  by  tbe 
United  States  supreme  court:  Parol  evidence 
can  never  be  admitted  to  exonerate  an  agent 
who  baa  entered  Into  a  written  contract  In 
which  he  appears  as  principal,  even  though 
he  should  propose  to  show,  If  allowed,  that 
he  disclosed  his  agency,  and  mentioned  the 
name  of  bis  principal  at  tbe  time  the  con- 
tract was  executed." 

We  have  been  referred  to  no  decisions  of 
tbis  court  applicable  to  the  case  at  bar.  It 
seems  manifest  tliat  the  decided  weight  of 
authority  is— If,  indeed,  there  be  any  au- 
thority to  the  contrary— that  tbe  first  para- 
graph of  tbe  answer  constituted  no  defense, 
except  so  far  as  tlie  plea  of  no  consideration 
was  relied  on;  and,  that  being  true,  tbe  testl- 
mony  as  to  the  agreement  or  understanding 
between  appellant  and  appellee  that  appellee 
should  not  be  bound  on  the  bills  was  Incom- 
petent, and  could  not  authorize  a  verdict  In 
defendant's  favor.  We  have  already  seen 
that  there  was  no  proof  to  sustain  the  plea 
of  no  consideration.  It  further  appears  In 
this  case  that  the  appellant  lived  In  the  state 
of  Tennessee,  distant  from  tbe  home  of  the 
bomlny  mills,  as  well  as  from  appellee's  resi- 
dence; and  it  seems  clear  that  tbe  agree- 
ment at  the  commencement  of  tbe  business 
transaction  was  that  appellee  should  give  the 
checks  of  the  hominy  mills  on  appellant  to 
the  persons  from  whom  be  purchased  com, 
and  that  from  time  to  time  he  would  give 
bis  draft  to  appellant  upon  the  hominy  mills 
tor  tbe  sums  so  paid  out  by  the  bank  on  the 
checks  as  aforesaid;  and  it  seems  certain 
that  appellant,  for  sometime,  relied  entirely 
up(m  that  agreement  or  contract,  and  cashed 
the  checks  of  the  hominy  mills,  signed  by 
appellee  as  agent,  without  knowing  in  fact, 
except  from  appellee,  that  be  was  tbe  au- 
tiiorlzed  agent  of  the  hominy  mills.  It  may 
seem  hard  for  appellee  to  pay  the  debts  sued 
for,  but  would  it  not  be  stilt  harder  upon 
appellant  to  lose  the  money  which  It  had  ad- 
vanced relying  upon  the  promise  of  appellee 
to  do  that  which  in  fact  be  did  do,— that  is, 
give  his  own  bill  in  consideration  of  tbe 
money  furnished  by  tbe  bank  at  his  Instance 
and  request,  although  he  was  merely  the 
agent  of  the  hominy  mills? 

From  tbe  foregoing.  It  will  be  seen  that  the 
court  erred  in  giving  the  second  Instruction 
complained  of.  Instruction  A,  asked  for  by 
plaintiff,  should  have  been  given.  Instruc- 
tion B  was  more  favorable  to  appellee  than 
he  was  entitled  to.  Instruction  C  should 
have  been  given.  Instmctloui  X  and  Y,  ask- 
ed for  by  appellee,  were  properly  refused. 
For  the  reasons  Indicated,  the  judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded,  with  directions  to  award  appellant 
a  new  trial,  and  for  proceedings  consistent 
with  this  opinion. 


BUNCOS  V.  HEAD  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  1,  1896.) 

OaKHISHHBNT— LlABIUTT  OP  GaRNISHBB— JCVOBS 
— LlABlLITT  70B  JUDICIAL  ACTS. 

1.  A  garnishee  Is  not  bound  to  Inquire  Into  the 
regularity  of  the  proceedings  on  which  the  ordor 
of  attachment  was  Issued;  and  tbe  mero  tact 
that  be  has  paid  to  plaintiff,  whether  with  or 
without  an  order  of  court,  an  amount  equal  to 
what  he  owes  the  defendant,  does  not  give  tbe 
latter  a  ri^ht  of  action  against  him  for  damages. 

2.  A  police  judge,  whose  court  is  one  ot  spe- 
cial and  limited  iorlsdiction,  acts  without  jaris- 
diction  In  issuing  an  attachment  without  the  af- 
fidavit or  bond  required  Dy  tbe  stature,  and  is 
liable  to  the  defendant  therefor,  especially  where 
be  is  both  judge  and  clerk,  and  therefore  acts  al- 
so as  a  miuisterial  office. 

Appeal  from  circuit  court,  Nelson  coun^. 

•To  be  officially  reported." 

Action  by  Rowan  Blincoe  against  F.  M. 
Head  and  others  to  recover  damages  for 
wrongful  attatOimettt  Judgment  for  defend- 
ants, and  platntlff  appeals.  Reversed. 

L.  S.  Pence  and  0.  T.  Atkinson,  for  ai^el- 

lant. 

DU  RELLB,  J.  From  OiB  evldenoo  Intro- 
duced on  behalf  of  appellant,  Blincoe,  in  tbis 
case,  It  appeared  tbat  he  was  in  the  employ^ 
of  appellee  Ulles,  wbo  was  Indebted  to  Mm 
In  tbe  sum  of  $20,  as  wages;  tbat  Blincoe 
was  a  housekeeper,  ^th  a  family,  and.  on 
request  for  payment,  was  Informed  by  Miles 
that  his  wagM  had  been  garnished;  that 
Blincoe  then  called  on  appellee  Head,  police 
judge  of  New  Hope,  a  dty  of  the  sixth  class, 
to  find  out  who  had  sued  out  the  attachment, 
and  was  Infonned  by  Head  tbat  appellee 
Greenwell  had  done  so,  and  that  the  trial 
would  come  off  on  the  4th  of  S^ttember: 
that  appellant  employed  an  attorney,  wbo 
appeared  on  September  4th  to  defend  the 
case,  and  was  Informed  that  judgment  had 
been  entered  in  August,  and  that  the  money 
had  been  paid  to  Oreenw^  before  the  trial: 
that  no  summons  or  order  of  attachment 
had  been  served  npon  appellant,  and  he 
knew  nothing  of  tbe  judgment  unto  some 
time  after  It  was  rendered;  that  he  was  not 
indebted  to  Oreenwell  in  any  amount  at  the 
time  of  tbe  suit;  that  be  had  owed  him  f  17, 
but  had  paid  same  in  money  and  live  stock. 
It  appeared  further  that  the  only  record  to 
be  found  In  the  case  was  the  judgment 
(which  was  not  signed)  In  tbe  judge's  book, 
which  was  as  follows: 

*X)rder  of  Attachment. 
"J.  O.  Greenwell  vs.  Rowan  Blincoe. 
1896.   Jnly  30.    To  amount 

of    account    attached  in 

the  hflnda  of  E.  L.  Miles.  925  80 
18^.   Aug.  L,   Br  cash  by 

Miles  .T  $20  00  to  pltlatlff 

t  5  85 

"The  defendant  having  been  duly  snomiOQed, 
and  failed  to  answer,  it  Is  adjodiced  by  the  court 
that  the  plaintiff,  J.  C.  Greenwell,  recover  of  tbe 
defendant  $5.85,  and  his  costs  expended,  $1.60. 
with  int.  at  the  rate  of  6  per  cent,  from  August 
2Ut,  1895." 
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BUncoe  brought  snlt  against  the  appellees 
for  damages,  alleglog  In  bis  ]>etlt[oii,  as 
twice  amended,  the  facts  above  recited,  and 
that  Greenwell  bad  Instituted  a  pretended 
action  before  the  police  judge  for  the  amount 
of  a  whisky  bill,  for  the  purpose  of  eouTert- 
ing  to  his  own  use  the  wages  of  plalntttT, 
which  were  exempt  from  attachment:  that 
neither  a  summons  nor  an  order  of  attach- 
ment was  issued  against,  or  aerred  upon, 
Blincoe,  but  that  a  pretended  order  of  at* 
lacbment  was  Issued,  wtttaout  an  affidavit 
or  bond  being  filed,  and  was  served  on  Miles, 
who  thereupon  paid  Bllncoe's  wages  to 
(xreenweU;  that  this  was  done  by  Green- 
well  and  Head  fraudulently,  maliciously,  and 
unlawfully;  tbat  the  order  of  attacbment 
and  the  proceedings  thereunder  were  void; 
and  that  he  had  no  notice  thereof,  and  did 
not  appear  to  the  action.  He  prayed  dam- 
ages in  the  sum  of  $125. 

A  demurrer  by  Miles  to  the  petition  aa 
amended  was  sustained.  If,  as  alleged  In 
the  petition,  an  order  of  attachment  was 
served  upon  him,  he,  as  garnishee,  was  not 
bound.  In  our  opinion,  to  Inquire  Into  the 
regularity  of  the  proceedings  upon  which 
that  order  was  issued;  and  the  mere -fact 
that  he  paid  an  amount  equal  to  the  wages 
of  appellant  to  Oreenwdl  would  not  of  Itself 
g\re  to  Bllncoe  a  right  of  action  against  him 
for  damages  whether  done  with  or  without 
an  order  of  court. 

The  answer  of  Head  and  Oreenwell  Is  a 
denial  of  most  of  the  averments  of  the  peti- 
tion, but  it  contains  an  explicit  admission  that 
the  order  of  attachment  was  Issued  without 
liond;  averring  that  ft  was  Issued  innocently, 
:ind  without  malice  towards  Bllncoe.  The 
averment  that  It  was  Issued  without  affidavit 
Is  not  denied.  Moreover,  the  denial  of  the 
noDaervlce  of  process  upcm  Bllncoe  Is  both 
evasive  and  Imperfect;  being  a  denial  "that 
no  process  was  Issued,  or  order  of  attacbment 
sued  out.  and  deny  that  such  process  or  order 
ot  attachment  was  never  executed  on  plain- 
tiff." At  the  cottcluslMi  of  the  testimony  on 
behalf  of  appellant,  the  court  sustained  a 
motltm  to  tautmct  the  Jury  paraa^rlly  for 
defendants  Greenwell  and  Head.  In  this,  we 
think,  the  court  erred.  There  was  evidence, 
for  the  Jury  to  consider,  tending  to  show  that 
the  order  of  attachment  allec^  to  have  been 
served  nptra  Miles  was  fraudul«itly  procured; 
uid  the  case,  upon  this  record,  Is  much 
stnmger  against  the  police  Judge.  The  police 
court  Is  one  of  special  and  Umlted  jnrlsdic- 
tlm,  and  In  granting  the  attachment  It  was. 
exerdsing  a  special  power  in  devof^atUm  of 
common  right,  and  to  be  moat  strictly  con- 
strned  as  against  the  officer.  As  said  In 
Dnte,  Attacbm.  I  85,  p.  70  (ctmalderlng  the 
Immniiity  of  Judicial  oSSLcexB  from  liability 
for  Judicial  acts):  "But  where  a  court  or 
(tfficer  exoclses  an  extraordinary  power  under 
A  special  statute  prescribing  the  occiision 
and  mode  ot  its  oCTClse,  no  sucb  presump- 
tion arises.   On  the  contrary,  the  proceed- 


ings of  such  court  or  ofllcer  will  be  held 
illegal  unless  they  be  according  to  the  statute, 
and  the  facts  conferring  Jurisdiction  appear 
affirmatively.  When  the  proceedings  of  a 
court  which  by  its  constitution  has  only 
special  and  limited  jurisdiction  are  relied 
on  as  snpportli^  any  right,  all  the  facts  req- 
uisite to  confer  upon  It  the  jurisdiction  It 
exercised  must  be  averred  and  proved.  They 
cannot  be  presumed."  In  the  case  at  bar. 
not  only  was  the  court  one  ot  inferior  and 
limited  Jurisdiction,  but  It  was  exercising  an 
extraordinary  power,  under  a  special  statute 
prescribing  the  occasion  and  mode  of  Its 
exercise.  Nothing  In  favor  of  jurisdiction  Is 
to  be  presumed,  and  a  strict  conformity  with 
the  statute  granting  the  power  must  be 
shown:  and,  as  the  defendant  was  not  before 
the  court,  the  writ,  and  all  the  proceedings 
under  It,  are  coram  non  judice  and  void.  The 
same  author  says  upon  this  subject  (page  73): 
"And  no  court  enrclslng  a  special  and  limited 
power  can  so  determine  Its  right  to  take 
Jnrlsdlction  through  that  power,  in  a  given 
case,  as  to  preclude  one  not  a  party  to  the 
proceedings  from  questioning  that  right  in 
a  collateral  inquiry;  for,  aa  the  validity  and 
1  conclusiveneiM  of  the  decision  on  that  point 
{  must  depend  on  the  authority  of  the  court 
i  to  make  it,  the  decision  cannot  l9e  conclusive 
evidence  of  that  authority.  This  would  be 
saying  that  the  court  had  Jurisdiction  to  de- 
cide, because  It  had  dedded  thbt  It  had 
Jurisdiction."  And  In  Gooley,  Torts,  pp.  416, 
417,  recently  quoted  wllb  approval  In  Glazar 
V.  Hubbard  (Sy.)  42  8.  W.  1114.  It  Is  said: 
"A  Judge  Is  not  such  at  all  times,  and  tor 
all  purposes.  When  he  acts,  he  must  be 
clothed  with  Jurisdlctltm;  and,  acting  without 
I  this,  he  Is  but  the  Individual  fiilsely  assum- 
ing an  authority  he  does  not  possess.  The 
officer  Is  Judge  In  cases  In  which  the  law 
has  empowered  him  to  act,  and  In  respect 
to  penKHis  lawfully  brought  before  Um;  but 
be  Is  not  judge  when  he  assumes  to  decide 
cases  of  a  class  which  the  law  withholds 
from  his  coffnisance,  or  cases  between  per- 
sons who  are  not,  either  actually  or  con- 
structively. befcHre  him  fbr  the  purpose. 
Neither  Is  he  exercising  the  judicial  function 
when,  b^ng  empowered  to  enter  one  Jndg- 
I  ment,  or  make  one  order,  he  enters  or  makes 
.  me  wholly  different  In  nature.  When  he  does 
this  he  steps  over  the  boundary  of  his  judl- 
!  dal  authority,  and  is  as  much  out  of  the  pro- 
'  tectlm  of  the  law.  In  respect  to  the  particular 
;  act,  as  If  he  held  no  office  at  all.  This  Is 
I  a  graeral  rule.  *  •  *  Most  of  the  officers 
i  who  exerdse  an  Inferior  authority  have  no 
I  jurisdiction  at  all  until  certain  preliminary 
actlw  has  been  taken,  which  Is  particularly 
pointed  out  by  statute;  and  neither  In  their 
case,  nor  In  the  case  of  the  Inferior  courts, 
will  any  Intendment  of  law  be  made  In  favor 
of  'jurisdiction  when  their  action  la  eslled  In 
question,  but  they  mnst  show  by  their  written 
records  tbat  the  chx^umstances  existed  which 
authorized  them  to  act" 

Digitized  by  Google 


876 


44  S01TTHWB8TEBN  BEPOBTEB. 


Bnt  in  the  case  at  bar  the  police  judge  was  : 
both  a  Judicial  and  a  ministerial  offlcer.  [ 
HavlDff  practlcallj  the  name  Jurisdiction  as  | 
a  Joatlce  of  the  peace,  he  was  both  Judge 
and  clerk;  'and  In  the  issiiaDce  of  the  order 
of  attachment,  whereby  Blincoe  was  pre-  , 
vented  from  collecting  the  wages  due  him,  he 
was  acting  as  clerk,— a  ministerial  officer. 
And  the  record  discloses  that  he  undertook, 
In  direct  violation  of  the  statute,  to  exercise 
a  special  and  limited  power,  without  the  pre- 
liminary acts  being  performed  which  alone  | 
could  give  him  authority  to  act.  If  the  . 
clerk  of  the  circuit  court  were  to  Issue  an  | 
attachment  under  such  circumstances,  with-  i 
out  any  affidavit  being  made  or  bond  exe-  | 
cuted,  can  it  be  doubted  that  he  woald  be  i 
liable  for  the  injury  which  might  result 
therefrom  to  the  defendant  In  the  attach- 
ment? In  Connelly  v.  Woods,  31  Kan.  859. 
2  Pac.  773,  the  court  held  that  the  Justice  had 
the  right  to  rely  upon  the  truthfulness  of  the 
flffldHTit,  and  was  not  bound  to  know  at  his 
peril  that  the  affidavit  was  true,  and  that 
ilie  Jiisiice  had  jurisdictiou  to  Issue  the  order. 
*'But  this  jurisdiction,  we  think,  was  merely 
the  Jurisdiction  of  a  ministerial  offlcer,  and 
not  that  of  a  Judicial  officer.  •  •  •" 
Speaking  of  ministerial  officers  who  ezer* 
else  a  quasi  Judicial  function  as  assessors, 
Judge  Cooler  says:  "But  where  an  offlcer  Is 
to  proceed  upon  evidence  In  writing,  and 
the  statute  points  out  wliat  this  evidence 
shall  be,  it  Intends  that  it  shall  be  found  of 
record  In  the  proper  office,  and  not  that  Im- 
portant public  matters  shall  be  left  to  nn-' 
certain  parol  testimony."  Even  assuming 
that  Head  was  acting  Judicially,  and  not 
ministerially,  In  Issuing  the  order  of  attach- 
ment, "It  Is  universally  conceded  that,  when 
litferlor  courts  or  Judicial  officers  act  with- 
out Jurisdiction,  the  law  can  give  them  no 
protection  whatever."  Cooley,  Torts,  p.  419. 
In  Kouss  V.  Wright,  14  Neb.  461.  16  N.  W. 
7C7.  In  a  case  in  which  the  statute  required 
that  the  claim  on  which  the  attachment  was 
issued  should  be  for  a  debt  or  demand  aris- 
ing upon  contract.  Judgment,  or  decree,  a 
justice  Issued  an  attachment  tor  damages, 
and  the  court  said:  "While  I  do  not  say  that 
there  Is  any  evidence  tending  to  show  that 
the  said  Justice  [defendant]  acted  corruptly, 
nor,  I  might  say  wantonly.  In  Issuing  said 
attachment,  the  papers  themselves  contain 
plain  evidence  of  negligence  in  the  issue  of 
said  attachment;  and  if,  by  bis  negligence, 
the  defendant  issued  the  attachment  In  a 
case  prohibited  by  statute.  It  needs  not  that 
he  should  have  done  it  corruptly,  or  even 
wantonly,  to  render  him  liable  for  the  dam- 
ages caused  thereby.  Proceeding  by  attach- 
ment is  a  harsh  remedy  given  by  statute  In 
certain  specified  cases.  By  Its  means  the 
private  property  of  an  alleged  debtor  may  In 
such  cases  be  seized  In  advance  of  a  Judg- 
ment or  trial,  and  held  to  abide  the  result  of 
a  suit  The  law  has  thus  Invested  certain 
officers  with  the  power  to  Issne  a  writ  an- 


ttaoilzlng  the  seizure  and  holding  of  one 
man's  property  for  an  Indefinite  time  to  an- 
swer to  the  unproved  claim  of  another.  But 
It  has  limited  the  exercise  of  tills  power  to 
certain  clearly-deflned  cases.  While  these 
officers  confine  themselves  to  these  caws, 
the  law  protects  them,  even  against  their 
own  mistakes  and  errors  of  Judgment;  but, 
when  they  step  outside  of  the  circle  of  duty 
thus  drawn  by  the  letter  of  the  statute,  they 
must  answer  In  damages  to  sneb  Individuals 
as  may  suffer  from  such  nnauthoriied  act" 
And  see  the  second  appeal  In  the  same  case. 
18  Neb.  230.  25  N.  W.  80;  Add.  Torts.  §  Syw.. 
note;  Adklns  v.  Brewer,  8  Cow.  200.  For 
the  reasons  given,  the  Judgment  Is  reversed 
and  the  cause  remanded,  with  directions  to 
award  appellant  a  new  trial,  and  for  further 
proceedlnjss  consistent  with  this  oplnioa. 

MATTINOLT  et  aL  v.  WILLKT. 

(Court  ot  Appeals  of  Kentneky.    Fek  1, 

ISDS.) 

AsBiovHsmm  WOK  Crioitoms— Jumiikst  AOAlHSr 

ASSIOITBI  IXDIVIDUALLT— GOHTISDAKOB. 

1.  It  IB  error  to  render  Judgment  against  the 
asdRnee  individually^  whne  ne  to  sued  as  os- 

^gnee  only. 

'2.  A  motion  for  contiDoaoce  in  an  equity  case 
was  proi>er]y  overruled  where  no  reason  va» 
shown  why  the  absent  testuuDny  could  not  have 
been  had  and  filed  before  the  case  was  called  for 

trial. 

Appeal  from  cfrenlt  conrt,  Morion  county. 

"Not  to  be  officially  reported.** 

Action  by  H.  A.  wm&t  against  B.  F.  Mat- 
tlngly  and  the  Columbia  Finance  ft  Trust 
Company,  assignee  of  B.  T.  Mattingly. 
Judgment  for  plaintiff,  and  defendants  as- 
peal.  Reversed. 

Richards,  Baskln  ft  Ronald,  for  nvpA- 
lanta.    H.  W.  RIvos,  for  appellee^ 

WHITE,  J.  The  appellee,  H.  A.  WiOet. 
brought  this  action  in  the  Marlon  circuit 
court  against  B.  V.  Mattingly  and  tlie  Co- 
lumbia Fbumce  Trust  Company,  assignee  of 
Mattingly,  aeeking  to  recover  oampensatlon 
for  services  rendered  Mattingly  under  con- 
tract Wlllett  claimed  salary  at  9125  per 
month  for  29  months,  being  from  January. 
1S92,  to  June  19.  1894,  less  an  admitted  cred- 
it of  $350:  a  total  of  (3.275.  The  petition 
pleads  the  contract  to  be  that  in  Janu.iry. 
1892,  appellee,  Willet,  and  Matting  entered 
Into  a  contract  by  which  Willet  was  to  re- 
move from  Louisville  to  Marlon  county,  and 
assist  Mattingly  generally  In  liuslnesB,  to 
run  a  saw  mill,  and  assist  in  bnlldhiK  a  dis- 
tillery. TlU  the  distillery  was  •rected,~tfal8 
to  be  In  October,  1892,— Willet  was  to  bave 
the  profits  on  custom  sawing  at  tiie  mill, 
and  house  rent  and  fuel  ftee.  After  the 
distillery  was  completed,  Willet  waa  to  re- 
ceive a  salary  to  artend  to  the  dtstlllery,  and. 
after  the  happening  of  certain  events;  was 
to  receive  oue-tlilrd  of  the  profits  ot  the  dls 
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tUIerr  Instead  of  salary.  The  conditions 
Dpon  wblch  WUlet  was  to  get  one-ttilrd  of 
the  profits  never  bappened,  bat  before  that 
time  Mattlnffly  made  a  general  assignment 
to  tbe  Columbia  Finance  9e  Trust  Company 
for  the  beuMlt  of  all  his  creditors.  This 
contract.  In  terms  stated,  was  denied,  and 
the  value  ot  tbe  services  as  alleged  were  de- 
nied. Proof  was  takm  by  depraltton,  as  the 
action  was  Iwonght  In  eqnlty,  and  the  case 
tried  by  the  court.  Judgment  was  rendered 
for  appellee  for  the  full  time  from  January 
1,  1893,  to  June  19,  18&i,  at  the  rate  of  $75 
per  month,  less  the  credit  of  and  was 
rendered  against  i^pellant  Mattlngly  and  the 
Colombia  Finance  4:  Trust  Company,  and 
awarded  execution  against  both.  From  this 
Judgment  this  appeal  Is  prosecuted. 

The  judgment  rendered  Is  personal  against 
the  Columbia  Finance  ft  Trust  Company  as 
well  as  against  Mattingly.  This  Is  clearly 
erroneous.  The  Finance  &  Trust  Company 
were  made  parties  as  assignees  In  Insotrency 
only,  and  it  was  not  <Halmcd  in  any  pleading 
that  ft  was  liable  for  this  debt;  stlU  the 
Judgment  Is  rendered  against  It,  and  execn* 
tlon  awarded  without  limitation.  We  have 
read  tbe  whole  proof  in  tbe  case,  and  are  of 
opinion  that  the  Judgment  rendered  Is  not 
sustained  by  the  proof  nor  by  the  pleadings. 
The  appellee  himself  pleads  and  proves  that 
from  January.  1802,  till  October.  1802,  he 
-was  to  have  ths  proAts  of  the  sawmill  from 
custom  sawing.  He  nowhere  says  he  did 
not  get  tbto.  On  the  contrary,  be  admits 
that  he  did  receive  as  much  as  ISO  from 
this  source.  Upon  no  theory  of  the  case  can 
we  see  how  WlUet  could  recover  salary  for 
this  nine  months,  January  to  October,  i8B2. 
"By  his  own  testimony  be  received  all  he 
was  entitled  to  under  his  contract  np  tlU 
tbe  distillery  was  to  be  completed.  We 
are  of  opinion  that  under  the  proof  the  ap- 
pellee was  entitled  to  a  reasonable  salary 
from  October,  1882,  tlU  Jane.  1894.  when  he 
ceased  to  work.  It  Is  shown  that  Matting- 
ly said  to  WUlet  be  epnld  not  afford  to  pay 
exceeding  $76  per  month,  as  that  was  what 
he  had  paid  Smltii.  Prom  the  proof  we 
wonld  say  that  ttw  reasonable  value  of  the 
servtces  was  |76  per  aoonth.  and  that  ap* 
pellee  Is  entitled  to  recover  this  salary  for 
ao  mootba.  October,  18D2,  to  June.  18M,  teas 
fbm  credit  of  9S50,  wblch  would  leave  a  net 
sum  of  VLISO,  for  which  sum  only  app^lee 
should  recover. 

The  motion  for  ecmtlnnanoe  was  property 
overruled.  There  was  no  reason  shown; 
only  the  testimony  ought  not  to  have  beui 
had  and  Oied  before  the  calllac  of  ttut  case 
for  triaL 

For  the  reasons  given,  tbe  judgmmt  ren- 
dered herein  Is  reversed,  and  cause  remand- 
ed, with  directions  to  render  judgment  for 
appellee  for  $1,190  and  Interest  from  Jane 
19.  1894,  to  be  a  valid  claim  against  the 
assigned  estate,  and  for  execution  against 
B.  F.  Haltingly  only. 


COLSTON  V.  LOUISTILLB  TRUST  CO. 
(Ocmrt  at  Appeals  of  Kratacky.    Feb.  S,  lflD&> 
liiMiTATioN  or  AmoNs— Lanoi/>md  at«d  Tbhamt— 

ftlOHT  or  LUSBB  TO  ABAXDON  LsaSB. 

1.  One  who.  aubsequent  to  a  written  lease,  bfr- 
came  a  partner  witli  the  lessees,  but  did  aot 
a^ee  in  writing  to  pay  the  rent,  was  not  bouud 
on  a  written  lease  within  the  statute  of  limita- 
tionM. 

2.  Where  the  lessor  and  lessees  bad  mlsuaiier- 
stood  each  other  as  to  the  property  teased,  the 
lessees'  had  the  right  to  abandon  the  lease. 

Appeal  from  circuit  court,  Jefferson  county. 

"Xot  to  be  officially  reported." 

Action  by  the  l»uIsvIHe  Trust  Company,  -ex- 
ecutor of  Dabney  Fofre,  for  a  settlement  of  the 
testator's  estate.  Jnd^ent  rejecting  the  claloi 
of  R.  T.  Colston,  assignee  of  E.  F,  Leezer,  and 
he  appeals.  Beversed. 

Fairlelgb  ft  Strauss;  tor  am»eliant  <X  B. 
SeynuMu;  tor  appellee. 

GUFFY,  J.  It  Is  claimed  that  one  B.  F. 
Leezer  leased  to  Stone  &  Yancey  certain  prop- 
erty in  the  dty  of  Louisville,  for  the  purpose  of 
bebig  used  as  a  brickyard,  for  a  term  of  one 
year,  with  tbe  privilege  of  two  years  oMwe.  It 
ts  also  claimed  that  Dabney  Page  became  a 
partner  with  tbe  said  Stone  &  Yancey  very 
shortly  after  tbe  execution  of  the  lease  afore- 
said, and  that  the  said  Arm  of  stone,  Yanc^ 
&  Page  elected  to  accept  and  claimed  the  privi- 
lege of  the  two-years  additional  lease,  and  that 
the  lease  was  renewed.  It  is  also  claimed  that 
the  appellant,  Colston,  became  tbe  assignee  of 
Leezer  of  the  amount  due  from  tbe  lessees,  and 
to  all  beneSts  to  be  d«1ved  from  said  lease, 
all  of  which.  It  la  claimed,  was  made  known  to- 
the  lessees.  It  also  appears  that  some  legal 
st^  were  taken  by  appellant  to  collect  the 
first  year's  rent,  wblch  effort  was  finally  dis- 
missed, without  prejudice.  It  also  appears  that 
later  a  suit  was  Instituted  to  recover  the  sum 
claimed  to  be  due  to  said  Colston,  which  sidt 
seems  never  to  have  reached  a  final  decldon. 
It,  however,  appears  that  Dabney  Page  died 
after  first  having  made  a  will.  In  which  the 
appelleoi  Louisville  Trust  Company,  was  named 
as  his  executor,  and  that  the  said  executor  in- 
stituted suit  for  a  settlement  of  the  estate,  and 
made  the  appellant,  C(dston,  a  party  thereto, 
and  called  on  him  to  set  up  his  daim.  If  any 
he  had,  against  the  said  Page:  and  the  sald- 
Colston  asserted  his  claim,  amonntlng  to  more 
than  $l,tOO,  as  due  him  as  tbe  assignee  of 
said  Lener  on  account  of  said  lease.  Tbe  ap- 
pellee pleaded  and  relied  upon  the  statute  of 
limitations  as  a  bar  to  plaintiff's  action,  and 
also  set  up.  by  way  of  counterclaim  or  set-off, 
damages  resulting  from  the  wron;:s  of  said  Col- 
ston and  Leezer,  tending  to  deprive  the  lessees 
of  the  use  and  CTjoymcnt  of  the  leased  prop- 
erty. The  cause  was  ref&rrefl  to  the  master 
commissioner,  who  reported  adversely  to  appel- 
lanlfs  claim:  and  the  court  overruled  appel- 
lant's exceptions,  and  sustained  the  report  and 
adjudged  against  the  appellant's  claim,  and 
from  that  Judgment  this  appeal  Is  prosecuted. 

We  deem  It  unnecessary  to  recdte  at  length 
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the  testimony  Introduced,  and  tbe  cootenUoiu 
at  appellant  and  appellee.  It  Is  evident  tbat 
Page  became  a.  partus  of  Stone  &  Yancey  In 
the  business  for  whicb  the  property  was  leased, 
very  soon  after  the  commencement  of  the  lease, 
but  there  la  no  proof  establishing  that  he  ever 
agreed  in  writing  to  pay  to  Leezer  or  Colston 
the  sums  due  for  the  first  year's  lease;  hence 
the  statnte  of  limitation  as  pleaded  barred  the 
appellant's  right  to  record  any  snm  of  Face 
due  for  the  first  year's  rent. 

It  seems  to  us  tbat  the  claim  for  damages  | 
relied  on  by  appellee  In  bis  counterclaim  la  not  j 
sustained  by  the  proof,  even  If  It  be  conceded 
that  such  a  claim  would  bar  appellant's  right 
to  recover.  We  are  inclined  to  the  opinion  that 
Tweezer  and  the  lessees  misunderstood  each  oth- 
er as  to  the  property  leased,  and  that,  upon  the 
dlscorery  of  this  mistake,  the  lessees  were  Jus- 
tlQable  In  abandoning  the  lease  at  the  end  of 
tlie  second  year,  and,  consequently,  are  not  lia- 
ble for  rent  after  the  termination  of  the  second 
year  of  the  lease.  It  Is  perfectly  manifest  that 
Page  became  a  full  partner  of  Stone  &  Yancey 
In  the  lease,  and,  in  the  operation  of  the  brick- 
yard; and  we  are  of  opinion  from  the  proof 
and  exhibits  In  this  case  that  the  lease  was  re- 
newed by  the  said  firm  of  Stone,  Yancey  & 
Page,  and  that  tfae  said  renewal  was  in  writing. 
It  therefore  follows  that  the  plea  of  the  statute 
of  limitations  was  unavailing;  and.  Inasmuch 
as  bis  cotmterclalm  was  not  sustained  by  suffi- 
cient evidence.  It  follows  that  the  claim  of  one 
year's  rent  was  established.  The  judgment  of 
the  court  below  Is  therefore  reversed,  atid  the 
cause  remanded,  with  directions  to  render  judg- 
ment In  favor  of  appellant  for  $350,  being  the 
rent  for  one  year  from  the  1st  of  April,  1885, 
with  Interest  as  follows:  On  $50  from  the  10th 
of  Jnly,  18S5,  and  on  $50  from  the  15th  of  each 
month  thereafter,  mitll  the  whole  sum  la  paid, 
and  for  proceedings  consistent  with  this  opln- 
ioo. 

PERRY  V.  FISHER. 

(Ooart  of  Appeals  of  Kentucky.    Jan.  29, 
1898.) 

Opksino  Dbpault  Jddoment— SoHPRisa. 

Where  an  aoBwer  filed  by  attorney  in  de- 
fendant's absence  was  stricken  from  the  files 
for  want  of  verification,  and  judsment  rendered 
against  him,  be  was  entitled  to  onve  the  judg- 
ment set  aside  on  tendering  a  verified  answer, 
and  Bllug  an  affidavit  stating  that  his  failure  to 
attend  court  to  file  and  verify  his  answer  was 
due  to  his  reliance  on  a  written  agreement,  a 
copy  of  which  he  filed,  to  snbmit  the  matters  in 
controversy  to  arbitrators. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Charles  Fisher  against  B.  D.  Per- 
i-y.  Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

D.  A.  Glenn,  tor  appeEant.   John  L.  Rich, 
for  appellee. 


BURNAM,  J.  On  the  first  day  of  the  June 
term,  1S8G,  of  the  Kenton  drcult  court,  the 
defendant  In  this  action  filed  his  answer,  put- 
ting in  issue  the  affirmative  allegations  of  tfae 
petition,  whidi  sought  to  recover  a  judgment 
for  an  alleged  balance  growing  out  of  a  tobacco 
partnership.  On  the  day  followh^— the  17tb 
day  of  June— the  filing  of  the  answer  was  aet 
aside  for  want  of  verification,  and  a  judgment 
entered  In  favor  of  plaintiff  for  the  amount 
diaimed.  On  the  next  day  thereafter  the  de- 
fendant filed  his  affidavit,  with  an  agreement 
made  between  him  and  the  plaintiff,  and 
moved  the  court  to  set  aside  the  jodgment. 
and  allow  him  to  file  his  answer.  The  motion 
was  overruled,  and  on  motltm  of  defendant 
his  answer  was  made  a  iiart  of  the  record,  and 
that  ruling  Is  now  here  for  revision.  The 
affidavit  of  defendant  states  that  on  the  16th 
day  of  June,  1806,--the  first  day  of  the  court,— 
the  plaintiff  and  affiant  entered  into  a  written 
agreement  to  submit  tlw  matters  In  controversy 
to  arbitrators,  whose  award  should  be  made 
the  jodgment  of. the  court;  that  said  arbi- 
trators had  ctnmnenced  the  hearing  of  the  evi- 
dence toachlng  the  matters  In  controversy,  and 
that  he  remained  away  from  the  court  In  order 
to  be  present  before  the  arbitrators;  that  on 
the  first  day  of  the  court,  before  the  agreement 
was  signed,  the  affiant  had  stated  to  the 
plaintiff  that.  If  the  agreement  was  not  made, 
be  would  go  to  Independence,  and  ffie  his  an- 
swer; that  plaintiff  informed  liim  that  it  was 
unnecessary,  that  he  had  his  salt  withdrawn, 
and  that  thereby  afiJant  was  misled,  so  that  he 
did  not  attend  court  to  file  his  answer,  and 
verify  same;  and  that  by  reason  of  iris  failure 
to  make  any  defense  to  the  action,  plalntifCs 
attorney  secured  a  judgment  therein.  And  he 
also  tendered  a  properly  verified  answer,  and 
also  filed  a  written  agreement  dated  at  Flsk- 
burg,  Ky.,  June  16,  1896,  by  which  the  plain- 
tiff and  affiant  bad  agreed  to  select  one  man 
each,  and  lay  the  matters  in  dispute  before 
them,  and  by  which  they  bonnd  themselves 
to  abide  by  the  award,  etc.  It  seems  to  us 
that  this  is  a  case  of  accident  and  surprise, 
which  ordinary  prudence  could  not  have  guard- 
ed against.  Certainly  appellant  had  a  right 
to  expect  that  appellee  would  conform  to  the 
agreement,  and  dismiss  his  suit.  Instead  of 
that,  he  took  Judgment.  The  fact  tiut  the 
attorney  of  appellant  in  hia  absence,  filed  an 
unverified  answer,  should  not.  In  our  opinion, 
prejudice  the  right  of  appellant  to  have  had  this 
cause  heard  upon  Its  merits,  and  it  was  an 
abuse  of  discretion  on  the  part  of  the  court  to 
refuse  to  set  aside  the  judgment,  and  allovi- 
the  answer  to  be  filed.  If  the  statements  of 
the  answer  and  the  affidavit  are  tme,  defend- 
ant was  not  guilty  of  any  negligence  which 
appellee,  either  legally  or  morally,  could  take 
advantage  of.  For  the  reasons  indicated,  tlie 
judgment  la  reversed,  and  cause  remanded  Cor 
proceeding  consistent  herewith. 
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PHILUPS  T.  MANN. 

(Oonrt  of  Appeals  of  Keatacky.   Jan.  27, 

1898.) 

AaaujM  ADD  Battbbt  —  SurrioiE!toT  of  Bvi- 

DBTCE— BOBDBir  OW  PROOf. 

1.  A  mdlct  for  plaintiff  for  an  asunlt  com- 
mitted by  defendant  by  BhootlnK  and  wounding 
him  wEfl  against  the  erideDce.lt  being  concln- 
sively  shown  that  plaintiff,  wiUiont  provocation, 
firat  assaulted  defendant  vitii  dubs  and  atones. 

2.  Defendant  hftvlng  admitted  by  his  answer 
that  he  shot  plaintlit  and  pleaded  self-defense, 
the  bnrden  was  on  him,  ana  he  was  entitled  to 
the  conclusion  of  the  arcoment  to  the  jury. 

Appeal  from  circuit  court,  Marlon  coonty. 

"Not  to  be  officially  reported." 

Action  by  James  Maun  agalnat  Jobn  B. 
PbOIlpa  for  assault  and  battery.  Verdict 
and  Judgment  for  plaintiff,  and  defendant 
appeals.  Beversed. 

O.  O.  Avrltt;  for  ^^ellant. 

BURNAM,  J.  This  salt  was  instituted  by 
appellee  to  recover  damages  from  appellant 
for  baring  maliciously  assaulted  him  by 
shooting  and  wounding  him.  Appellant  ad- 
mitted the  shooting,  but  alleges  that  it  was 
done  in  bis  necessary  self-defense.  The  | 
case,  being  tried  out,  resulted  in  a  verdict  j 
and  Judgment  for  $250  in  favor  of  appellee, 
and  we  are  asked  to  review  the  case.  I 

The  first  ground  relied  on  is  that  the  ver^  | 
diet  is  not  sustained  by  the  evidence,  and  Is  ' 
contrary  to  law.    Only  four  witnesses  tes-  | 
tlfy  In  the  case,  including  appellant  and  ap-  i 
pellee.   Appellee  testifies  that  he  was  haul-  { 
Ing  a  load  of  wheat  in  a  wagon,  In  company  j 
with  George  and  William  Dean,  on  a  county  j 
road,  when  be  sav  appelant  coming  down  | 
the  road,  driving  a  mare  and  a  colt  belong*  | 
Ing  to  him;  that,  when  appellant  got  near  ! 
to  him,  be  got  oft  the  wagon,  and  went  to-  , 
wards  him;  that  he  picked  up  a  rotten  stick, 
about  as  large  around  as  his  wrist,  to  drive  ' 
the  mare  back,  and  aimed  to  throw  It  at  the  I 
horses,  but  that  It  broke,  leaving  the  end  of 
it  in  his  hand;  that  he  then  picked  up  a 
rock,  and  went  on  towards  appellant,  when  i 
George  Dean  told  him  to  stop,  or  he  would  ' 
be  shot;  that  at  that  time  appellant  had  a  ' 
pistol  pointed  towards  him,  and  snapped  It  at  ' 
him  two  or  three  times;  that  he  then  threw  a 
rock  at  the  pistol,  to  knock  it  out  of  the  hand  ' 
of  appellant,  who  dodged,  and  shot  at  him,  | 
wotinding  him  in  the  leg;  that  he  suffered  | 
from  the  wound  thus  made,  and  was  dam-  | 
aged,  be  thinks,  to  the  extent  of  ¥50,  *'and  i 
would  not  suffer  It  again  for  $200";  that  he  ' 
was  confined  for  some  time  from  the  eOFects  [ 
of  the  wound,  and  could  not  work  his  crop, 
etc   The  witness  George  Dean  testifies  snb- 
stantlally  that  when  appellee  saw  appellant 
driving  th'3  mare  and  colt  down  the  road  he 
remarked,  "That  thing  has  gone  far  enough, 
and  I  will  settle  the  damn  scoundr^;"  that 
he  got  off  the  wagon  and  started  towards 
appellant,  picking  up  a  dub,  which  he  aimed 
to  throw  at  him,  but  which  broke  In  his 


hands;  that  appellee  then  picked  up  a  large 
rock,  and  advanced  on  appellant,  who  was 
then  standing  still,  and  threw  it  at  him: 
that  he  called  to  appellee  to  stop,  or  he  woulu 
get  abot;  that  appellant  had  a  pistol  In  bis 
hand,  with  the  muzzle  pointed  down,  not 
towards  appellee  at  all;  that  at  the  time 
appellee  threw  the  rock  appellant  fired,  and 
appellee  dropped  to  the  ground,  with  another 
rock  in  bis  hand;  that  appellee  had  gotten 
within  8  or  10  feet  of  appellant  at  the  time 
he  threw  the  rock;  that  tbe  rock  he  threw 
was  a  large  one,  and  a  dangerous  weapon  in 
a  man's  hands  at  that  distance;  that  appel- 
lant was  not  driving  the  horses  from  the 
direction  of  appellee's  stable,  but  towards 
a  lane  which  led  to  tbe  stable;  and  that 
appellant  was  walking  slowly,  and  not  abas- 
ing the  stock,  or  attempting  to  Injnre  them 
In  any  way.  Tbe  testimony  of  William  Dean 
corroborates  that  of  George  Dean  In  every 
particular.  He  states  that  when  appellee 
got  within  8  or  10  feet  of  appellant  "he 
threw  a  large  rock  at  his  head  with  great 
force,  which  would  have  hit  him  If  he  had 
not  dodged,"  and  that  Just  at  that  time  ap- 
pellant fired.  Appellant  testifies  that  appel- 
lee's mare  was  at  the  fence  of  his  field,  and 
that  he  drove  her  away,  to  keep  her  from 
knocking  the  rails  off  the  fence;  that  he  did 
not  Injure  ber,  but  simply  drove  her  down 
the  road  towards  appellee's  stable;  that 
when  he  met  appellee  he  got  off  the  wa^on. 
seized  a  club,  and  came  towards  him,  and  at- 
tempted to  throw  at  him;  that  he  then  pick- 
ed up  a  rock,  and  called  to  blm,  "Damn  you, 
I  will  kill  youl"  and  threw  It  at  him;  that 
he  (appellant)  was  standing  still  when  ap- 
pellee threw  the  club  and  rock,  and  that 
when  he  threw  tbe  last  rock  he  was  a  dis- 
tance of  only  8  or  10  feet  from  him;  and 
that  he,  believing  be  was  In  great  danger 
from  appellee,  fired  on  blm  In  his  necessary 
self-defense.  If  we  exclude  the  testimony 
of  the  litigants  hereto,  and  take  that  of  the 
two  Deans,  who  appear  to  have  been  disin- 
terested witnesses.  It  Is  evident  tbat  appel- 
lee was  the  aggressor  throughout  this  trou- 
ble. There  was  apparently  nothing  In  the 
conduct  of  appellant  wblch  eccuses  the  out- 
burst of  temper  on  tbe  part  of  appellee,  or 
his  actions  in  first  assaulting  appellant  by 
throwing  at  him  clubs  and  stones,  and  ap- 
pellee's own  testimony  shows  that  he  acted 
with  unnecessary  haste  and  violence.  In 
view  of  all  the  testimony  in  the  case,  it 
seems  to  us  that  the  verdict  of  the  Jury  was 
flagrantly  against  the  weight  of  the  evidence. 
Appellant  having  admitted  In  his  answer 
that  he  shot  appellee,  and  having  relied  upon 
the  plea  of  self-defense,  the  burden  was  up- 
on him;  and  the  court  erred  In  giving  to  ap- 
pellee tbe  conclusion  of  the  argument  to  the 
Jury.  See  Walls  t.  Bobb,  15  Ky.  Law  Bep. 
159.  For  the  reasons  Indicated  therein,  the 
Judgment  Is  reversed,  and  cause  remanded 
for  proceedings  consistent  herewith; 
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CITT  OF  LOUISVILLE  t.  McNAnCHTEN. 
McNAUGHTEN    v.    LOUISVILLE  INDUS- 
TKIAL  SCHOOL  OP  REFORM. 

^ort  of  Aivealt  of  Kentadv.    Jan.  26, 
1888.) 

HUKICtPAL    COKPORATIOKS    —    AB9Ea»MICNT  POB 
StKEET  iMriiOTEMKMTII— EtZUfPTIOTtS—PcV- 
LIO  PllOPKltTT — LlABlUTT  OF  CiTT. 

1.  ExemptioQ  from  taxation  does  not  include 
exemption  from  asBessmenta  for  Btreet  improre- 
ments. 

2.  The  property  of  a  school  of  reform,  which 
la  practically  one  of  tJie  agents  of  the  state,  is 
not  subject  to  assessment  for  street  improve- 
ments, as  one  goTemmeot  agency  cannot  oe  re- 
quired to  pay  for  the  support  of  another. 

8.  The  fnct  that  such  an  institntion  is  large- 
ly sanwrtcil  the  dty  In  which  it  is  located  is 
also  sufficient  to  exempt  its  property  from  special 
assessments  by  the  city. 

4.  A  cit7  tuiTing  the  authority  to  contract 
for  a  street  improrcment,  but  no  authority  to 
make  it  a  charge  on  abutting  property,  is  lia- 
ble to  the  contractor  for  the  cost  of  the  work. 

Appeals  from  circuit  court,  Jefferson  coun- 
ty. 

"Not  to  be  officially  r^rted." 

Action  by  J.  N.  McXaughten  Bgalost  the 
IjoolsTlUe  Industrial  School  of  Reform  and 
the  city  of  LouisTllle.  Judgment  for  plain- 
tiff agaJnst  the  city  of  LonlsTllle,  and  deny- 
ing relief  against  the  LouIstIUc  Induatrhkl 
School  of  Reform,  and  both  plaintiff  and  the 
city  of  LouisTUle  appeal.  Affirmed. 

H.  L.  Btone  and  H.  S.  Barker,  for  appe- 
lant city  of  LouIaTllle.  T.  L.  Burnett,  for 
Industrial  School  of  Reform.  Lane  ft  Bur- 
□etc,  for  J.  N.  UcNaugbten. 

GUFFY.  J.  It  appears  from  the  petition 
In  this  action  that  the  proper  authorities  of 
the  city  of  LoulSTiUe  ordered  and  directed 
certain  streets  to  be  improved  by  and  under 
the  law  authorizing  the  original  construction 
of  improTcments  tliereon,  and  that  the  con- 
tract for  the  same  was  legally  awarded  to 
J.  N.  McNaughten.  and  that  the  Improre- 
ments  were  made  and  duly  reported  and  re- 
ceived by  the  proper  authorities,  and  appor- 
tionment warrants  duly  issued  to  said 
McNaughten,  which  it  seems  were  by  him  as- 
signed to  8.  B.  Voris.  It  further  appears 
that  the  LooisvlUe  Industrial  School  of  Re- 
form was  the  owner  of  certain  described  lotif 
or  parcel  of  land  fronting  or  abutting  upon 
the  street  Improved  as  aforesaid,  and  that 
under  the  law  and  contract  as  aforesaid  it  is 
alleged  that  a  certain  portion  of  the  prop- 
erty of  said  Industrial  School  of  Reform 
was  liable  for  $6,427.11  of  the  coats  of  said 
original  construction,  and  that  the  entire 
IKtrtlon  of  said  property  was  liable  for  ¥10,- 
018.86  due  for  said  original  constmctlon  and 
Improvements,  for  which  sums  the  appor- 
tionment warrants  were  duly  Issued  to  the 
said  McNaughten,  which  warrants  are  the 
foundation  of  McNaughten's  claim  In  this 
suit,  so  far  as  appellant  and  appellee  are 
concerned.  It  Is  further  alleged  In  the  pe- 
tition that  the  city  of  Louisville  represented 
to  McNaughten  that  tbe  property  of  the  said 


Louisville  Industrial  School  of  Reform  was 
bound  for  said  Improvements,  and  that  he 
would  have  a  lien  on  same  for  the  amount  so 
apportioned  against  it;  and  the  object  In 
making  the  city  of  Louisville  a  party,  as  well 
as  the  Louisville  Industrial  School  of  Re- 
form, was  that,  in  the  event  it  should  be  de-. 
cided  that  the  property  of  the  said  Industrial 
School  of  Reform  could  not  be  sold  in  satis- 
faction of  plaintiff's  claim,  he  would  have 
Judgment  over  against  the  city  of  Louisville 
for  the  amount  thereof. 

We  are  inclined  to  the  oplulon  that  the 
averments  In  the  petition  sutficlcntly  show 
the  proper  enactment  of  the  ordinance,  the 
letting  of  the  contract,  the  completion  of  the 
work,  and  tlie  issual  of  the  apportionment 
warrants;  hence  the  first  question  for  deci- 
sion Is  whether  plaintiff  was  entitled  to  a 
Hen  upon  the  real  estate  of  the  Louisville 
School  of  Reform.  It  is  contended  for  the 
appellee  In  this  case  that  the  property  of  the 
Lonisvllle  Industrial  School  of  Reform  Is  by 
law  exempt  from  taxation,  and  that  the  ef- 
fort to  subject  it  to  payment  for  original 
street  Improrements  Is  practlcnDy  taxation. 
We  do  not  think  this  contention  Is  well 
founded.  Taxation,  In  its  legal  significa- 
tion. Is  essentially  different  from  a  charge 
for  street  improvements.  Zable  v.  Orpbans' 
Home,  92  Ky.  80,  IT  S.  W.  212,  Is  conclusiTe 
of  tblR  question.  It  further  appears  that 
this  Industrial  School  of  Reform  was  creat- 
ed or  organized  nnder  a  special  act  of  the  1^- 
Islatnre,  and  has  ever  since  been  used  as  one 
of  the  agencies  of  the  state  or  of  the  city  for 
the  benefit  of  objects  properly  within  the 
care  or  protection  of  the  public  and  Is  prac- 
tically one  of  the  arms  or  agents  of  the 
state,  discharging  one  of  the  functions  prop- 
erly belong  to  the  state  government;  and  it 
would  seem  unreasonable,  and  contrary  to 
the  general  principles  of  law,  to  require  one 
government  agency  to  pay  for  tlie  support 
or  benefit  of  another.  Uoreover,  It  seems 
from  this  case  that  the  said  school  of  reform 
is  supported  largely.  If  not  entirely,  by  the 
city  of  Louisville,  and.  If  the  school  was  re- 
quired to  pay  the  claim  sued  on.  It  seems  to 
us  fliat  the  rcsnlt  would  most  probably  be 
that  the  city  of  Louisville  would  have  t> 
raise  that  sum  by  taxation,  togetiier  with 
the  costs  of  the  sale.  If  a  sale  was  adjudged, 
and  thus  an  mmecessartly  Increased  harden 
wotild  be  Imposed  upon  the  taxpayers  of  the 
city,  with  no  benefit  at  all  accruing  there- 
from, or  else  the  efilclency  of  the  institution 
would  be  greatiy  crippled,  if  not  entirely  de- 
stroyed; and.  manlfestiy,  the  lawmakers 
never  intended  that  the  institution  should  be 
materially  weakened,  much  less  entirely  de- 
stroyed. It  seems  to  us  tlut  the  lawmaken 
never  contemplated  or  Intended  that  the 
property  in  question  should  be  made  liable 
to  be  sold  for  any  character  of  city  Improve- 
ments. The  Judgment  sustaining  the  de- 
murrer of  the  Louisville  Industrial  School  of 
Reform  to  the  i>etItIon  was  profwr,  and  the 
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jDilgiiwiU  dlamiHioff  tbe  petition  m  to  tti» 
■dMoI  of  reform  Is  afflnned. 

It  iB  Insisted  for  the  city  that  la  no  event 
can  It  be  mode  liable  for  the  claims  sued  on, 
anlesB  It  has  tbe  right  to  collect  the  same 
from  the  owners  of  the  property  assessed 
or  charceaUe  with  the  snm  named  in  the 
apportionment  warrants.  Tbe  statute  n- 
lied  on  1^  counsel  for  the  city  has  been  con- 
strued ser«al  times  by  this  conrt,  and  the 
eonatnicdon  generally  given  it  is  essentially 
diflerent  from  tbe  construction  contended 
for  by  connseL  It  seems  to  ns  that  the 
(^Inirai  of  this  conrt  In  the  case  of  City  of 
IxMilsTlUe  T.  Xieatherman,  35  S.  W.  625,  is  coa- 
dusire  of  tbe  case  at  bar.  The  question  In- 
volved in  the  case  supra  was  wb^er  puUic 
school  property  belonglag  to  the  Lonlaville 
school  board  could  be  subjected  to  the  pay- 
ment of  an  nssessment  for  the  origiDal  con- 
struction of  a  street  The  court  hrid  that 
the  property  In  question  was  not  llabie,  but 
said:  "As  tbe  city  had  authority  to  contract 
for  tbe  work,  but  no  authority  to  make  It  a 
charge  upon  tbe  abattiag  property  which  be- 
longed to  the  school  board,  It  was  liable  to 
the  contractor  for  the  cost  of  tbe  work,  and 
the  chancellor  correctly  so  held.  City  of 
LoalSTiUe  V.  Nevln.  10  Bush.  550;  Craycraft 
V.  Selvage,  Id.  698."  It  seems  clear  to  ns 
that  the  authority  of  tbe  city  to  have  the  Im- 
prorements  made  Is  sufBclently  set  forth, 
and  that  ths  work  had  been  completed  ac- 
cording to  contract,  and  received  by  the 
proper  authorities,  and  tbe  amount  properly 
apportioned,  so  far  as  the  property  that 
would  ordinarily  be  liable  therefor  was  con- 
cerned, and  that.  Inasmuch  as  the  city  could 
not  properly  charge  the  property  of  the 
Louisville  Industrial  School  oi  Keform  with 
the  costs  of  any  Improvements,  it  ffrflows 
that  the  city  itself  Is  liable  for  the  coats  of 
the  improvements  so  made,  and  for  which 
the  contractor  could  have  no  Hen  upon  the 
abntting  property.  For  the  reasons  Indicat- 
ed, the  Judgment  of  tbe  court  orerrullng  tbe 
demurrer  of  the  city  of  Louisville,  and  ren- 
dering Judgment  against  the  same  in  favor 
«f  ptaintiffs,  la  affirmed. 

FIRST  NAT.  BANK  OF  PRINCETON  t. 
CASH  et  al. 

(Oonrt  of  Appeals  of  Kentucky.   Jan.  29, 
1898.) 

Bnxs  ASD  NoTBB — Ambttdhbtt  of  Pmriov. 
Where  defendant  had  plendod  non  eat  fne- 
tnm  to  tlie  note  fined  oa,  mniatitTfl  oSer  to  file 
an  amended  petitioo,  allegini;  that  tbia  note  wat 
executed  by  defendant  as  a  reneival  of  another 
note,  which  wns  sorrendcred,  wns  properly  re- 
fused, there  being  merely  a  reaffirmation  of  tbe 
cause  of  action  set  np  in  tbe  petition,  and  no 
ffffort  to  recover  on  the  original  note. 

AK>eal  from  circuit  €001*1,  I^yon  county. 

"Not  to  be  officially  reported." 

Action  by  First  National  Bank  of  Princeton, 
Ky.,  against  J.  A.  Cash  and  others  on  a  proa- 
isaoTj  note.  Judgment  for  defrndants,  and 
plaintiff  appeals.  Afflrmed. 


&  Hedg^  for  afupdlant 

TAYNTERf  J.  TUB  action  was  brought  op- 
en a  note  dated  Fduruaiy  22,  ISM,  payable  90 
daya  after  date,  for  9230.  It  purports  to  have 
been  signed  by  J.  A.  Cash,  A.  E.  Boughter, 
and  W.  T.  Chandler.  The  defendant  Boughtcr 
filed  an  answer,  in  which  he  pleaded  non  est 
factum.  The  idalntUf  then  tendered  an  amend- 
I  ed  petition,  in  which  It  Is  alleged  "that  on  the 
21st  day  of  December,  1893,  the  defendants,  I. 
A.  Cash,  A.  K,  Boughter,  and  W.  T.  Chandler, 
executed  and  delivered  to  the  plalntUT  their 
Joint  note  for  the  sum  of  two  hundred  and 
fifty  dollars,  due  and  payable  sixty  days  after 
tlie  date  thereof;  that  on  the  22d  day  of  Feb- 
ruary,  1894,  the  date  that  the  above  note  was 
due  and  payable  the  defendants,  J.  A.  Cash, 
j  A  E.  Boughta*,  and  W.  T.  Chandler,  ei^uted 
'<  to  the  plaintiff  another  Joint  note  for  the  sum 
i  of  two  hundred  and  fifty  dollars,  due  and  pay- 
:  able  ninety  days  after  date;  that  defendants 
I  delivered  the  last-mentioned  note  to  the  plaintiff 
;  as  a  renewal  of  the  fii-st-mentloned  note,  and 
:  that  it  accepted  the  note  In  good  faith  as  a  re- 
'  newal  of  the  first  note^  and  smrendei'ed  the 
first  note  to  the  defendant"  The  court  refused 
to  allow  this  pleading  to  be  filed,  and  that  ac- 
tion of  tbe  court  Is  complained  of  as  an  error; 
and,  to  sustain  that  contention,  the  cases  of 
Stratton  v.  McMakin,  &1  Ky.  641,  and  Bank 
V.  Gaines,  87  Ky.  597,  9  S.  W.  39G.  are  cited. 
I  This  action  is  upon  the  note  which  tbe  plaln- 
I  tiff  claimed  was  executed  in  renewal  of  the 
i  note  which  the  parties  had  executed  to  the 
bank  for  the  sum  of  S250.  Instead  of  the 
plalotUT.  In  the  amended  petition  offered,  aban- 
doning its  original  cause  of  actioD,  and  declar- 
ing upon  the  original  note,  it  afflrmed  ttie  alle- 
gations of  the  petition,  because  It  Is  alleged  in 
the  amended  petitton  tbat  tbe  defendants,  Cash, 
Boughter,  and  Cbandler,  executed  to  tbe  plain- 
tiff tbe  note  upon  which  the  suit  was  brought, 
and  delivered  it  to  the  plaintiff.  This  was  but 
an  afflrmation  of  a  fact  alleged  In  the  petition. 
The  petition  was  sufficient,  and  it  was  not  nec- 
essary to  repeat  tbe  allegation  in  the  amended 
petition.  The  plaintiff  did  not  ooofese  tbe  trutb 
of  the  answer,  and  declare  upon  the  original  lia- 
bility. ITiis  court  adjudged,  In  Stiiitton  v. 
McMakin,  that  where  a  creditor  holds  a  note 
upon  which  there  are  two  obligors,  and  accepts 
a  note  In  renewal  thereof,  purporting  to  be 
signed  ify  both  oblljrors,  which  is,  in  fact,  a 
forgery  as  to  one  of  them,  tbe  creditor  bavins 
accepted  the  renewal  to  Ignorance  of  the  fact 
that  It  was  a  forgery  as  to  one  of  the  obligors, 
be  may  sue  and  recover  upon  tbe  original  note, 
as  there  was  no  consideration  for  its  surrender. 
In  Bank  v.  Gaines  there  was  a  plea  of  non  est 
factum,  and  the  answer  was  not  dismissed 
when  the  answer  was  filed;  nor  did  tbe  plain- 
tiff offer  an  amencimcnt  confessing  the  truth 
of  tbe  answer,  and  declare  upon  the  original 
notes;  nor  did  it  offer  an  amendment  setting 
forth  alternatively  that  it  knew  nothing  of 
tlie  truth  of  tbe  matters  ollet^cd,  but,  if  tbey 
were  in  fact  tiue,  tb^  it  asked  Judgment  or 
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tbe  orlj^nal  notes  tor  the  unpaid  balance.  Hav- 
ing failed  to  do  either  of  these  essential  things, 
tbe  court  adjudged  that  the  bank  was  not  en- 
titled to  recover.  The  eonrt,  however,  rea«- 
nlzed  Us  right  to  have  dismissed  the  petition, 
and  brought  suit  upon  the  orl^nal  cause  of 
action.  It  also  recognized  his  right  bj  amend- 
ed petition  to  get  such  relief.  Instead  of  the 
amended  petition  confessing  tbe  truth  of  the 
answer,  and  declaring  upon  the  oi-iglual  note, 
It  affirmed  the  allegation  that  the  defendants, 
including  Boughter,  executed  and  delivered  to 
It  the  note  upon  which  suit  had  been  brought. 
Hie  court  properly  refused  to  allow  the  amend- 
ed petition  to  be  filed.  In  Stratton  v.  McMakIn 
It  appeared  that  the  plea  of  non  est  factum 
had  been  sustained  by  a  verdict  and  judgment 
In  favor  of  the  defendant.  Then  the  plaintiff 
brought  an  action  upon  the  original  obligation, 
and  tbe  court  held  that  the  plaintiff  was  enti- 
tled to  recover.  It  seems  to  na  the  remedies 
which  tbe  plaintiff  was  entitled  to  pursue  were 
clearly  and  distinctly  pointed  out  In  the  cases 
cited.  It  Is  not  claimed  that  tbe  court  erro- 
neously Instructed  the  Jury.  There  was  no  er- 
ror of  the  court  prejudicial  to  the  appellant  In 
the  admission  or  exclusion  of  testimony.  The 
Judgment  Is  affirmed. 


GARNETT  et  al.  v.  JIKNINQS. 
(Court  of  Appeals  of  Kentacky.    Jan.  28, 
1808.) 

Landlord  axd  Tbnast  —  Docblb  DiMian  rat 

WRONOrCt  DlBTREBS— Del  FkOCEM 

OP  IiAw— Tkial  bt  Jury. 

1.  To  authorize  the  recovery  of  donble  dam- 
ages for  a  distress  for  rent  not  due,  tbe  petition 
mast  recite  the  statute,  or  conclude  to  the'  dam- 
■ge  of  the  plaintUf  contraiy  to  the  form  of  the 
statute. 

2.  The  landlord  Is  entitled  to  nothing  for  gath- 
ering his  share  of  the  crop,  if  it  was  through  hit 
fault  that  the  tenant  failed  to  gather  it. 

3.  The  law  of  distress  is  not  contrary  to  the 
federal  and  state  constitutions,  as  depriving  the 
tenant  of  his  propertv  without  dne  process  of 
law.  even  tboiuch  it  deniea  to  bim  tbe  right  of 
trial  by  jury. 

4.  As  the  defendant  in  a  distress  proceeding 
may  have  a  jury  trial  by  giving  bond  under  sec- 
tion U53  or  section  058,  Cnv.  Code,  be  is  not  de- 
prived of  the  tight  to  a  trial  by  jury. 

Appeal  from  drcalt  court,  Webster  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  D.  P.  &  William  Gamett  against 
H.  F.  Jennings  for  wrongful  distress.  Judg- 
ment for  defendant,  and  plaintiffs  appeaL 
AtHrmed. 

Towery  &  Browning,  for  appellants. 

DU  RELLB,  J.  Tbe  appellants  appear  to 
have  rented  In  IS&i  a  portion  of  appellee 
Jennings'  farm;  the  rent  stlpubited  being 
one-tbird  of  tbe  crop.  During  the  year  1894, 
Jennings  furnished  them  with  certain  sup- 
plies, for  which,  under  section  2S23,  Ky. 
St.,  be  bad  a  superior  Hen,  If  asserted  in 
due  time,  and  to  recover  which  be  was  en- 
siled to  a  distress  warrant,  U  sued  out 


wltbin  six  months  after  tbe  same  became 
due.  Section  2806.  In  December,  1895, 
Jennings  sued  out  a  distress  warrant,  imder 
which  the  two-thirds  of  the  tobacco  crop  be- 
longing to  the  Garnetts  was  sold  for  $47, 
without  any  intervention  by  them  under  sec- 
tion mm,  Ky.  St.,  or  section  658,  Civ,  Code. 
Tbe  Gametta  thereafter  brought  suit  against 
Jennings,  the  constable  who  sold  tbe  to- 
bacco, and  tbe  purchaser,  alleging  that  the 
value  of  the  tobacco  was  $200,  and  prayed 
judgment  for  $400;  tbe  prnyer  being  pre- 
sumably, and  as  stated. In  appellants*  brief, 
based  upon  section  2312,  Ky.  St.,  which  au- 
thorizes double  damages  for  a  distress  for 
rent  not  due.  Certain  matters  of  account 
were  set  up  on  each  side  of  tbe  controversy; 
the  Garnetts  claiming  pay  for  labor  per- 
formed for  their  landlord,  and  the  landlord 
setting  up  his  claim  for  advances  In  1894. 

Tbe  distress  having  been  wrongfully  sued 
out,  the  Garnetts  might  have  recovered 
double  damages,  bad  they  declared  under 
the  statute  (section  2312,  Ky.  St.);  but  the 
statute  was  not  referred  to,  nor  did  the  pe- 
tition conclude  to  the  damage  of  the  plain- 
tiff contrary  to  the  form  of  tbe  statute.  As 
held  In  BeU  t.  Norrls,  79  Ky.  50:  "This  rem- 
edy is  merely  cumulative, .  and  it  Is  wltbin 
the  discretion  of  the  party  injured  to  de- 
clare under  tbe  statute,  or  pursue  his  com- 
mon-law right.  The  double  damages  or 
double  tbe  value  of  tbe  property  to  be  as- 
sessed In  such  cases  Is  In  the  nature  of  a 
penalty,  and,  If  the  plaintiff  seeks  to  confine 
his  recovery  to  the  amount  fixed  by  tbe 
statute,  be  must  allege  his  rlgbt  to  recover 
by  reason  of  tbe  statute.  •  •  •  The  de- 
mand for  such  damages  must  recite  tbe 
statute,  or  conclude  to  tbe  damage  of  tbe 
plaintiff  contrary  to  tbe  form  of  the  stat- 
ute." The  court  therefore  properly  refused 
Instruction  No.  6  asked  by  plaintiffs,  by 
which  the  Jury  were  asked  to  be  Instructed 
to  find  for  plaintiffs  double  the  value  of  the 
tobacco.  If  they  were  not  Indebted  to  Jen- 
nings for  rent  for  1805,  or  provisions  fur- 
nished In  that  year. 

The  Jury  were  instructed,  peremptorily,  to 
find  for  plaintiffs  the  worth  of  their  two- 
thirds  Interest  In  the  tobacco  at  the  time 
it  was  seized,  and  sucb  damages  as  tbey 
had  sustained  by  reason  of  the  seizure. 
They  were  further  instructed  to  find  nothing 
for  Jennings  for  gathering  his  one-tblrd  of 
tbe  com  crop,  If  it  was  through  his  fault  that 
plaintiffs  failed  to  gather  It.  They  were 
further  Instructed  to  adjust  the  accounts 
tKtween  tbe  parties,  and  to  credit  Jennings 
by  any  sum  tbey  might  find  for  blm  on  his 
account  for  supplies.  If  they  found  any  bal- 
ance due  blm  over  and  above  the  plaintiffs* 
account  for  services.  These  Instractlons 
seem  to  correctly  state  the  law. 

It  Is  further  objected  by  appellants  that 
tbe  whole  law  of  distress  is  contrary  to,  and 
In  conflict  with,  both  the  federal  and  state 
constitutions,  as  depriving  tbja  tenant  of  bis 
Digitized  by  VjOOg IC 


HAIiDEMAX  T.  GERMAN  &E0UB1TY  BANK. 


888 


property  without  due  process  of  law.  But 
the  words  "due  process  of  law"  do  not  neces- 
sarily Imply  a  trial  by  jury,  as  seems  to  be 
rontended  on  behalf  of  appellants.  "The 
better  and  larger  definition  of  'due  process 
ef  law'  Is  that  It  means  law  In  its  regidar 
course  of  administration  through  courts  of 
jUBtlce."  2  Kent,  Comm.  IS.  The  words 
were  Intended  to  have  the  same  meaning 
as  the  words  "by  the  law  of  the  land"  In 
Magna  Charta.  Murray  t.  Improvement 
Co..  18  How.  270.  But  the  remedy  of  the 
landlord  by  distress  was  In  existence  at  the 
time  of  the  adoption  of  the  constitution, 
thongh  greatly  modified  In  the  more  oppres- 
sive features  which  appertained  to  It  at  the 
common  law;  and  the  aiq>ellanta  were  not  de- 
prived of  their  right  to  a  trial  by  Jury,  which 
they  might  have  obtained  by  giving  bond  un- 
der sections  6o3  or  658  of  the  Code.  Perceiv- 
ing no  error  to  the  prejudice  of  appellants'  sub- 
stantial rights,  the  judgment  Is  affirmed. 

HALDEMAN  t.  GERMAN  BBCUAITT 
BANK. 

(Court  of  Anieali  of  Keataxikr.    Jan.  26. 
188S.) 

PLRDQBB— COSSIDERATIOH— Fk  A  C  D. 

1.  A  pledjw  of  stock  by  a  strnnger  to  secnre 
a  debt  past  due,  without  any  promise  on  the  part 
of  the  pledgee  to  forbear,  u  without  considera- 
tion. 

2.  Where  a  note  to  a  bank  recited  that  stock 
deposited  as  collateral  security  wrs  pledged  to 
secure  the  note  "and  all  other  indebtedness  owing 
by  us"  to  said  bank,  and  a  renewal  of  the  note 
was  choDged  so  es  to  read,  "owiug  by  as,  or  ei- 
ther of  us,"  this  chsHRe  being  made  without 
the  knowledge  of  the  obligors,  who  failed  to  no- 
tice it  when  they  eiffned,  was  a  frnnd  upon  the 
surety  to  niiom  the  stock  belonged,  and  the 
stock  caonot.  therefore,  be  held  by  the  bank  to 
secure  a  debt  of  the  prindpol  of  wnldi  the  snre- 
ty  had  no  knowledge. 

Appeal  from  circuit  court,  Jefferson  conn^. 

"Not  to  be  (Adally  reported." 

Action  by  German  Security  Bank  against 
W.  N.  Haldeman  to  subject  certain  shares  of 
sto(&  to  the  payment  of  a  debt.  Jndgment 
for  plaintiff,  and  defendant  a£^)eal8.  Berersed. 

P.  Rogan,  for  appelant  Gibson  ft  MarahsU, 

for  appellee. 

WHITE,  J.  This  action  was  brought 
appellee  against  appellant  and  others  In  the 
Jefferson  circuit  court,  chancery  divisl(Xi,  and 
by  which  appellee  seeks  to  subject  to  the 
payment  of  a  debt  of  $2,480,  due  it  by  T.  R. 
Rlpcy  and  R.  H.  Young,  certain  shares  of  stock, 
the  iN*operty  of  appellant  The  proof  of  both 
parties  agree  to  this  state  of  facts:  Rlpey 
executed  his  note  to  Young  for  92,480,  who  dis- 
co anted  It  with  appellee,  pledging  certain  col- 
laterals as  security.  Afterwards  Young,  with 
appellant  as  his  surety,  executed  a  note  to 
appellee  for  ^900.  This  last  note  was  renewed 
by  Young  and  appellant  four  times.  At  the 
second  renewal  the  stock  In  question  was  de- 
posited as  collateral,  the  note,  on  its  face,  read- 
ing:  "In  order  to  seciue  the  payment  of  this 


note  and  aU  other  indebtedness  owing  by  m 
to  said  bank,  have  d^slted  with  It  the  fol- 
lowing secorltles,"  etc.  On  the  third  and 
fourth  renewals  this  was  changed  so  as  to 
read,  "owing  by  us  or  either  of  us."  The  tes- 
timony of  the  president  and  bookkeeper  of  ap- 
pellee show  that  this  change  was  made  In  the 
two  renewal  notes  without  the  consent  of 
either  Young  or  appellant,  but,  however,  l)efore 
signature,  and  with  the  purpose  on  their  part 
to  have  the  stock  pledged  on  the  Joint  note 
for  $000  also  pledged  to  secure  the  BIpey  note 
of  $2,480,  Indorsed  by  Young.  It  Is  equally 
clear  that  neither  Young  nor  appellant  no- 
ticed the  change  In  the  two  renewals,  and  it  Is 
equally  clear  that  appellant  would  not  have 
signed  same  If  be  had  been  notified  that  he 
was  pledging  his  stock  to  secure  the  Rlpey 
note,  then  past  due.  The  shares  of  stock  In 
contest  are  clearly  shown  to  be  the  property 
of  appellant,  Haldeman,  and  It  is  equally  clear 
that  be  did  not  Intend  to  become  sm-ety  for  oi 
pledge  his  stock  as  security  for  the  payment 
of  the  Ripey  debt.  In  fact,  he  did  not  know 
of  Its  existence. 

In  the  light  of  the  proof  of  these  facts,  and 
about  which  there  Is  scarcely  a  contradiction, 
the  court  below  adjudged  a  sale  of  Haldeman's 
stock  to  pay,  not  only  the  $U00  note,  but  the 
$2,4S0  debt  of  Rlpey  as  well.  We  are  of 
opinion  this  was  error  for  either  of  two  rea- 
sons: First.  There  was  an  absolute  and  un- 
disputed lack  of  consideration  for  the  con- 
tract to  deposit  this  stock  to  secure  any  debt 
save  the  one  for  ?900,  for  which  appellant  was 
liable  as  surety  of  Young.  The  debt  of  Young 
and  Ripey  was  imst  doe,  and  had  been  pro- 
tested for  nonpayment.  There  Is  no  pretense 
of  any  promise  to  forbear,  delay,  or  renew  the 
Ripey  debt,  nor  is  there  any  pretense  that  ap- 
pellant was  ever  solicited  by  either  Rlpey  or 
Young  to  become  bound  for  this  debt,  or  even 
ever  had  notice  from  them  or  others  of  Its  exist- 
ence. In  the  depositions  of  appellee  It  Is  not 
pretended  there  was  any  promise  made  to  ei- 
ther Haldeman  or  Young  on  account  of  which 
this  stock  was  to  be  pledged  to  secTu*e  the 
RIp^  debt  Second.  It  is  shown  to  have 
been  secured  by  fraud  on  the  part  of  the  ap- 
pellee's officers.  "If  a  man  conceals  a  fact 
that  Is  essential  to  the  transaction,  knowing 
that  the  other  party  acts  on  the  presumption 
that  no  such  fact  exists.  It  is  as  much  a  fraud 
as  if  the  existence  of  such  were  expressly  de- 
nied, or  the  reverse  of  It  expressly  stated." 
Kerr,  Fraud  &  M.  If  appellee  had  ex- 
pressly avowed,  on  the  execution  of  the  renew- 
als, that  there  were  no  other  debts  due  by 
either  to  be  affected  by  this  paper,  would  any 
person  seriously  contend  that  It  could  hold  the 
stock  for  any  other  debt?  We  think  not  They 
are  In  no  better  attitude  here.  They  Inten- 
tionally concealed  their  purpose,  as  well  as  the 
existence  of  the  Rlpey  debt  from  Haldeman 
In  these  renewals,  In  order  that  they  might, 
if  poflsllde,  secure  that  debt  also.  The  old 
maxim,  "Who  comes  into  a  court  of  equity 
most  come  with  clean  hands,"  applied  here,  as 
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It  Should  be  done,  dmrir  veOnim  a  xlglit  of 
nooTfiry.  Jadginnit  Tvvamd,  and  eaun  n- 
numded.  with  dlrectloni  to  set  atide  the  Jadg- 
moit  mibjectlnc  this  atock  (tf  aiv^lant  to  tlie 
IMjrment  of  the  debt  of  Blpe;  for  92,480,  and 
(or  other  proceedloss  «Hialateiit  bBrewith. 


SLONB  T.  GRIDEB  et  aL 
(Co art  of  AppeaJt  of  Kentackr.    Jan.  27, 
1808.) 

Pajh&  pARTinoif  —  Adtebsb  Powkmioh— Co«- 

rucTiNO  T1TLB8— Weight  Oivb;; 
CBiycRLLOR^s  Finding. 

1.  A  parol  partition  of  Innd,  followed  by  15 
jrean*  adTerae  posBession  of  the  respective  slmreB, 
•operates  as  a  bar  to  the  claim  of  one  of  the 
orijtinnl  owners  upon  the  other  for  a  share  so  oc- 
cupied, or  will  Bufiice  to  nuiintaio  an  action  to 
recover  possession  If  plaintiff  baa  been  Ulegally 
-deprlTed  thereof. 

2.  Where-  the  titles  of  plaintiff  and  defendant 
itave  a  common  source,  plaintiff's  title,  being 
senior  In  point  of  time,  should  prerail;  defeiid- 
ant  not  haTing  acquired  title  by  adverse  pos- 
•ession. 

3.  A  pnmtloQ  of  fact  haring  been  tndce  found 
for  plaiutiff  on  coDflicting  evidcncei— first  by  a 
jury,  and  then  b;  the  cbancellor,— his  findliig 
will  not  be  distarbed. 

Appeal  from  drcnlt  court,  Russ^  county. 

"Not  to  be  officially  reported." 

Action  by  M.  3.  Grlder  and  others  against 
U.  Slone  to  recover  land.  Judgment  for 
plaintiffs,  and  defendant  lyqieals.  Affirmed. 

Ira  Julian  and  J.  A.  Hayet,  tor  appelant 
N.  H.  W.  Aaron,  J.  B.  Stone,  antt  Holt  * 
Holt,  tor  uffptmem. 

BURNAM,  J.  In  February,  1843,  Uarttn 
Qrider  conv^ed  to  Charles  Back  two  traett 
■of  land;  one  contalnli^E  SOO  acrea,  and  the 
-oOi&e  60  acres;  the  latter  being  knows  as 
the  "Yoni^;  Uartln  Grldw  Snrrey.**  In  No* 
vember,  1846,  Chariee  Back  entered  190  acres 
of  land  adjoining  that  conveyed  to  him  by 
Uartln  Grlder,  wbicb  was  conveyed  to  him 
by  patent  from  the  state,  and  lie  remained  in 
the  occupancy  and  control  of  this  land  until 
-bis  death  in  1808.  In  Uay,  1B68,  hia  wlU 
was  probated,  by  Uie  Uilrd  cdausa  of  which 
he  bequeathed  to  bJa  son  Charles  M.  Bock 
and  hia  daughter  Martha  100  acres  of  Qie 
homestead,— 60  acres  up  the  Croena  branch, 
which  is  Identified  ss  the  604cie  Martin 
Grlder  survey,  and  also  100  acres  above  the 
last-named  land,  being  a  balance  of  the  150- 
acre  patent  Tb»  teaOraeef  of  0.  M.  Back 
condnces  to  ahew  tbat  after  the  death  of  the 
father  he  and  hia  slater  Martha  made  a  parol 
•dlTiaiim  of  the  land  willed  to  them,  and  hi 
tfUs  division  the  Young  Martin  Grlder  60- 
acre  survey  fell  to  a  M.  Back,  the  100  acres 
which  came  off  the  patent  of  ISO  acres  fell 
to  the  dster,  and  the  100-acre  faomertead  was 
-divided  between  them;  C.  M.  Back,  as  he 
testidea,  getting  "tlie  tqppev  part  of  It,  and 
his  sister  the  lower  part;  the  di^on  line 
which  divided  this  100  acres  nmning  almost 
east  and  west  acmes  the  creek."  Back  tcetl- 
■fles  that,  in  the  dlrlslon  of  this  home  place, 


he  thought  hia  sister's  land  was  tbe  best 
There  seems  to  be  no  room  to  doubt  that 
In  this  cUvlsion  a  M.  Bock  got  the  whole 
of  the  60  acres  of  land  patented  by  Martin 
Grlder,  which  waa  owned  by  his  fhthor.  After 
this  partd  division,  aa  be  teatlfflea.  a  fence 
was  put  upon  the  line,  and  each  party  took 
poBsesslott  of  their  xe^peetlTe  iftiarea;  and 
on  th9  23d  day  of  March,  1871,  C  M.  Ba<!k 
mort^Wcd  -the  60-aere  Martin  <^lder  tract 
and  his  part  of  the  hioae  tract,  constttnting 
together  about  125  acres  of  land,  to  W.  G. 
Hnnter,  for  |425;  and  cm  the  16th  day  of 
March,  1873,  Hunter,  Cor  value,  awigned  the 
note  and  mortgage  to  H.  A.  fStaten,  who  re- 
newed the  not^  and  required  G.  M.  Back  to 
give  additional  seevrity,  which  he  tUd;  his 
brother,  Thomas  Back,  mortgaging  100  acres 
of  land  additional  to  secure  the  payment 
thweof.  Subsequentiy  StaXea  enforced  bis 
lien  on  the  land,  and  became  the  purchaser 
at  the  decretal  sole  thereof,  whldi  sale  waa 
approved;  and  afterwards,  on  the  24th  day 
of  Korember,  1883,  he  sold  an  this  land  to 
the  plalnUffs  herein,  and  conveyed  same  by 
general  warranty  deed.  A  few  years  after 
the  pond  dtvidon  of  the  land  by  a  M. 
Back  and  bis  sister  Blartha,  she  died,  and 
her  will  waa  probated  Jn  18TO,  the  terms 
of  which  she  bequeettied  to  her  two  brothera, 
T.  W.  and  O.  M.  Back,  her  part  of  tbe  land, 
upon  the  condition  that  they  should  pay  to 
Clementine  Back  $60  each  every  year  until 
she  had  received  $100;  and  the  two  brothers 
took  possea^ott  of  this  land  and  bdd  It  to 
common  until  0.  M.  Back,  in  1632,  conveyed 
GO  acres  of  land,  by  deed,  to  the  appellant, 
Stone.  Tbe  evidence  shows,  conclusively  that, 
to  this  deed  to  app^bmi,  C.  M.  Back  Indnded 
at  least  8  or  10  acres  of  land  wtaldi  eon* 
stituted  a  part  of  the  90-acre  Martin  Grlder 
survey,  and  which  he  had  previously  con- 
reyed  by  mortgage  to  Hunter,  and  which 
Staten  had  acquired  title  to  by  puFchaae  at 
the  decretal  sale  In  18T9.  It  also  conduces 
to  «how  tiiat,  after  mortgaging  the  land  to 
Stoten,  C  M.  Back  removed  the  fence  wbicb 
had  been  phiced  upon  the  division  Une  agreed 
iqxm  between  him  and  his  sister,  and  a  part 
of  the  50-acre  patent  became  what  la  known 
aa  "out  land."  The  evidence  of  the  surveyors, 
MltdieU  and  Willlama,  makes  this  clear.  In 
a  short  time  aft^  the  ssle  by  Staten  to  the 
Orlders,  appellant,  for  the  flrst  time,  took,  pos- 
seselm  at  tbls  out  land,  wtilch  Is  the  land 
to  controveny,  by  Including  it  In  his  to- 
closure.  Tbe  a^qpiellant  to  hia  idRdavlt  for 
continuance,  says  that  a  survey  wlD  show 
that  the  deed  died  wtth  his  anawcr  covers 
the  60  acres  for  which  he  Is  sued,  ai^  Out 
his  tide  comes  ftom.  and  Is  connected  with, 
the  grant  from  the  commonwealth  of  Ken- 
tucky  to  Charles  Back,  and  not  the  one  to 
Martto  Grlder,  while  O.  M.  Back,  the  party 
who  sold  to  him,  testifies  that  he  iUA  not 
sdl  him  any  part  of  the  Martin  Grlder  50- 
acre  survey.  It  is  manifest  tliat  It  was  the 
totentton  of  both  parties  to  thla  eonv^ance 
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Uut  tbe  Udd  eonvcyed  should  come  off  of. 
and  constltiufr  a.-  put  of.  the  150-acre  patent 
issued  to  Charlftft  Baek,  while  the  testinoBTr 
of  the  8«r\-«9-Dr»«  WllUams  and.Mltchetl,  catn 
clnslvely  shows  that  a  part  of  the:  land^  at 
least,  was  "scooped"  oat  of  the  mtddle  of 'the 
Martin  Orlder  BarTer*  From  the  evidence  In 
this  case.  It  Is  apparent  thftt  the  division  line 
run  br  Hnrst  for  C.  M.  Back,  and  H.  A. 
Staten  waft  aa  attempt  oa  tJa/tAt  pert  to  r»i 
locate  the  old  dlviaian  line  whldi  had :  been 
agreed  xxpen  by  O.  M.  and  Martha  Btcfe, 
dtTidlns  tbe  homestead  tract  between  them, 
which  lies  up  and  down  the  creek;  and  It 
was  accomplished  by  running  a  llnB>from  a 
hickory  oa  the  top  of  the  ridge  acrosv  the 
cre^  to  a  chesUmt  oak.  on.  tbe  Mil  oa  the 
opposite  side,  and  hail  no.comneeOett-iritbitfae 
GO-acre  surretf. 

This  is-  the  seerad  appeal  whidi  bae-  been 
prosecuted  by  appellant  from  the  judgment 
ol  the  lover  court  In.  this  eaae;  the  snh 
barii^  been  originally  InsUtoted  at  law;  die 
court  holdlDg  that  appellees  coold  not  re- 
cover. Older  the  alleged  parol  division,  la:an 
ordinary  action.  Upwt  the  return  of  the  case; 
by  consent  It.  was  transferred  to  the  eqatty 
docket,  and .  by  amended  pleadings  Thomas 
M.  Baek  was  brought  before  the  court;  and 
the  parol  division  of  the  lands  devised  to  tbeztt 
by  their  father,  and  the  adverse  holdlas 
thereunder  by  C.  M:  Back  and  bis  sister,  were 
set  up  and  relied  on,  and,  we  think,  con" 
dusively  established.  And  while  It  is  a  well- 
seetled  prineli^  under  Tepeated;ad]adicatlons 
of  this  court,  that  a  verbal  division,  of  lend 
la  invalid,  tmder  the  statute  of  frauds,  and 
hivesta  the  pBTt^ser-  with  no  title  whate<rer. 
this  court  has  never  held  that  a  parol  parti- 
tion of  land  by  tbe  joint  ovraers  thereof, 
which  Is  followed  by  15  years  of  continuous, 
adverse,  and  exclusive  possession,  by  each, 
of  tl^Ir  rei^ectlve  shares,  in  severalty,  will 
not  operate  B»  a  bar  to  the  claim  of  ehher 
upon  the  other  for  the  share  ae  ooeopled,  or 
lit  not  Bufltclent  to  liable  the  one  to  maintain 
an  action  in  his  own  name  to  recover  the  pos- 
s'-^.-tlon  of  It,  if  IllegaUy  deprived  thereof. 
See  Drane  v.  Gregory's  Heirs,  3  B.  Mon. 
'HO;  Itussell's  Heirs  v.  Marks,  3  Mete.  (Ky.) 
4r>;  and  17  Am.  &  Eng.  Enc.  Law,  p.  668. 

The  plaintiffs  (the  appellees  here)  acquired 
title  to  the  land  In  contest  from  Stabm,  and 
Staten  acquired  from  C.  M.  Back,  wbHe  the 
defendant  (appellant  her^  purchased  the 
same  land  ftom  O.  M.  Back;  aod  it  Is  mani- 
fest that,  as  he  Is  the  common  source  of  both 
titles,  the  senior  In  point  of.  time  ahould 
prerall.  as  appellant  has  acquired  no  title  by' 
adverse  possession.  He  did  not  buy  until 
tSS3,  and  this  action  was  Instituted  against 
him  certain^  as  early  as  18S9.  The  testi- 
mony shows  that,  wb«i  appellees  bought  and 
mored  on  this,  land,  it  was  unfenoed,  not 
Iteing  actually  cnltiroted  \jy  ettber  party,  and 
tbe  qnestlott  as  to  who  was  In  possesskm  of 
ttiis  Uudiat  that  time  was  one  of  fact;  and, 
as  It  has  been  twice  decided  for  appellees,— 
44  &W.-2& 


first  by  a  Jury,  and  then  by-  tin  <diancclior,— 
we  wonld  not  be  Justified  In  dlstnrlilng  tbe 
Jjidgment  appeal  from.    Wbereiorelt  le  af:- 


LOUISVILIiE  &.N.  R.  CO.  3ISITH. 
(C4uEt  of  Aweala'Of-  Kentnckx.    Jasb  20, 

isse.) 

BAlLk«kTW»lKJDBT  AT  CROBSISO— FlUSWO. 

1.  When  a  hone  which  jriaiatlS  was  drivina 
caught  hia  foot  is  a  dangerous  opt'omg  in  a  rail- 
rond  track  at  a  street  crossing,  throwing  irialn- 
tiff  frota  hiH  wagon,  asd  InjnriDg  him,  the  com- 
pnay  was  liable-  U  the  opening  had  exlated  for 
BiicD  a.  length  of  time  that  defendant  might  by 
the  exercise  of  ordinary  care,  have  known  of  ita 
existence. 

2..  It  was  not- necessary  for  plaintiff  to  allege 
In  bis-  netitUia  that  he  was  nauig  ordinary  care 
in  driving 

Appeal  from  circuit  court,  Oldham  county. 

"Not  to  be  officially  reported." 

Action  by  a  W.  Smith  i^alnst  tbe  Lonls- 
vlUe  &  NadiTllle  Ballroad  Gompniiy  to  re- 
cover damages  for  perseaal  Injuries.  Ver- 
dict and  jodement  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

D.  H.  French,  for  appellant.-  Peak  Be  D« 
H4ven  and  A.  T.  Ladd,  for  appellee. 

aUFFY,  J.  It  is  substantlftlly  alleged  in 
the  petition  tbwt  the  line  of  appL-llanf  s  rail- 
way runs  through  the  town  of  Lagrange 
over  and  thtt>ugh  Main  cross  street  in  said 
town,  which  Main  cross  street  Is  a  public 
highway,  and  extensively  used  by  the  public 
In  traveling  on  foot  snd  horseback  and  tn 
vehicles;  and  that  in  said  railway  across 
said  street  there  was  soffered  and  permitted 
to  bo  and  remain  a  hole  between  the  metal- 
lic mil  of  said  track  and  the  heavy  timber 
parallel  with  and  near  said  rail,  which  hole 
and  opening  was  In  the  midst  of  tbe  most 
frequently  traveled  part  of  said  street  cross- 
ihg,  and  said  bole  and  opening  was  danger- 
ous in  its  character,  but  the  defendant  neg- 
ligently, carelessly,  and  willfully  failed  to 
repair  said  hcHe  and  opening;  that  on  the 
— — —  day  of  June,  180CS,  while  driving  along 
and  over  said  street  In  a  one-horse  spring 
wagon,  and  while  attempting  to  cross  appel- 
lant's said  rallt\-ay  at  said  public  street 
croiBing  his  horse  caught  its  foot  in  said 
hole  and  opening,  thereby  causing  his  said 
borse  to  fall  to  the  ground,  and  violently 
throw  plaintiff  from  his  said  wngon  to  the 
ground,  thereby  seriously  and  permahently 
Injuring  this  plaintiff  externally  and  Inter- 
nally, and  causing  various  severe  bruises 
and  sprains  which  were  then  and  there  In- 
flicted on  his  body,  whereby  he  has  suffered 
great  pain  and  agony  mentally  and  physic- 
ally; that  be  has  been  put  to  great  expense 
In  employing  physicians,  and  will  be  during 
the  remainder  of  life  crippled.  Plolntiff  says 
that  said  injuries,  suffering,  and  permanent 
disability  were  caused  by  tbe  wanton,  gross, 
and  wlllftil  neglect  of  defendant,  and  de- 
fendant's ^rantott,  gross,  and  willful  neglect 
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In  falling  and  refusing  to  repair  said  hole 
was  the  immediate  cause  of  plaintiff's  horse 
catching  Its  foot  In  said  hole,  and  thereby 
falling  to  the  ground,  and  Tlolently  throw- 
ing this  plaintiff  to  the  ground;  and  on  ac- 
count of  said  suffering  and  permanent  dls- 
nhlUty  be  has  thereby  been  damaged  In  the 
Hum  of  910,000,  for  which  he  prays  Judg- 
ment. Afterwards  plaintiff  filed  an  amend- 
ed petition,  and,  after  reiterating  the  aTer^ 
ments  In  the  original  petition,  it  Is  substan- 
tially alleged  that  the  said  hole  or  opening 
l>etween  the  metallic  rail  of  said  railway 
track  and  the  heavy  timber  placed  near 
thereto  was  negligently  suffered  and  per- 
mitted to  so  remain  by  defendant  tor  a  long 
peiiod  of  time,  to  wit,  one  month  or  more 
before  the  Injuries  and  accident  complained 
of  in  the  petition  occurred;  that  the  defend- 
ant knew,  or  by  the  use  of  ordinary  dili- 
gence could  have  known,  of  said  bole  or 
opening,  and  of  the  dangerous  condition  of 
same,  and  It  suffered  and  permitted  said  bole 
and  opening  to  remain  at  said  place  in  Its 
said  dangerous  condition  for  said  period  of 
time.  Appellant  entered  a  motion  to  require 
plaintiff  to  elect  which  cause  of  action  set 
up  In  bis  petition  and  amended  petition  he 
would  prosecute,  which  motion  was  over- 
ruled by  the  court  The  defendant  entered 
a  demurrer  to  the  petition  and  amended  pe- 
tition, and  the  court,  being  advised,  over- 
mled  said  demnrrer.  The  answer  may  be 
treated  as  a  denial  of  the  averments  of  the 
petition  showing  the  existence  of  the  bole  In 
said  crossing,  and  also  the  allegations  of  In- 
juries sustained  by  plaintiff.  It  Is  also  de- 
nied that  the  alleged  Injuries,  suffering,  or 
disability  were  caused  by  any  n^ligence  of 
defendant.  It  Is  also  denied  tbat  appellant 
knew,  or  could  by  ordinary  care  or  diligence 
have  known,  of  the  existence  of  said  hole, 
and  the  existence  of  the  hole  Is  denied.  In 
the  third  paragraph  of  the  answer  It  ts  al- 
leged that  the  crossing  where  plaintiff  claim- 
ed to  have  been  injured  was  In  good  and 
safe  eouditioD  for  horses  to  pass  over  with- 
out danger,  and  no  defects  therein  known  to 
this  defendant  or  any  of  Its  agents  or  serv- 
ants, or  could  have  been  discovered  by  the 
use  of  ordinary  diligence;  that  at  the  time 
plaintiff  claims  to  have  been  Injured  he  was 
driving  his  horse  over  and  ncross  said  cross- 
ing at  a  very  fast  and  rapid,  unusual,  un- 
safe, and  imprudent  rate  of  speed,  and  by 
doing  his  horse's  foot  slipped  on  the  iron 
rail,  and  it  stopped  suddenly,  and  fell  to  the 
ground,  and  plaintiff  sprang  or  Jumped  off 
his  wagon  at  the  time,  and,  as  defendant  Is 
informed,  and  charges  to  tm  tme,  was  not 
then  or  there  In  any  way  Injured  or  crip- 
pled; that  whatever  Injury  plaintiff  sustain- 
ed, if  any,  was  sustained  in  consequence  of 
his  own  negligence  and  carelessness,  and  not 
In  consequence  of  any  carelessness  or  neg- 
ligence of  this  defendant,  or  its  agents  or 
servants,  or  either.  Plaintiff's  reply  Is  a 
traverse  of  all  the  affirmative  averments 


contained  In  the  answer.  A  trial  resulted 
In  a  verdict  and  Judgment  In  favor  of  appel- 
lee for  fl,000,  and,  appellants  motion  for  a 
new  trial  having  been  overruled.  It  prose- 
entea  this  appeaL 

The  grounds  for  a  new  trial  are,  In  sub- 
stance: <1)  Hint  the  damages  are  excessive, 
appearing  to  have  been  given  under  the  In- 
fluence of  passion  or  prejudice.  (2)  Hie  ver- 
dict is  not  sustained  by  sufficient  ftvldence. 
and  la  contrary  to  the  law  and  evidence.  (3) 
The  court  erred  in  giving  the  instmcttons 
given.  (4)  The  court  erred  In  refasing  In- 
structions offered  by  defendant.  (5)  Error 
in  admitting  Incompetent  evidence,  and  ex- 
cluding competent  evidence  offered  ap- 
pellant. We  are  not  inclined  to  the  (^nion 
that  there  were  two  distinct  causes  of  action 
set  up  in  the  petition,  brace  the  motion  to 
require  plaintiff  to  elect  was  property  over- 
ruled. It  further  seenw  to  us  tbat  the  peti- 
tion and  amended  petition,  taken  together, 
constituted  a  cause  of  action;  hence  the  de- 
murrer was  properly  overruled.  But  even 
If  it  was  necessary  for  plaintiff  to  have  al- 
lied that  he  was  using  ordinary  cue  In 
driving  his  lu>rse  attached  to  the  v^Icle  In 
which  be  was  riding,  yet  It  seems  to  ns  tbat 
the  pleadiD^,  evidence,  and  instructions 
finally  and  fully  presented  that  issue  for  tri- 
al. The  evidence  Is  voluminous,  and  to 
some  extent  Mnaictlng;  but  It  seems  to  ns 
that  the  Jury  were  fully  authorised,  under 
the  testimony,  to  find  for  plaintiff.  Nor  can 
we  say  that  the  verdict  under  the  proof,  is 
excessive,  or  tbat  there  is  any  evldmce  that 
it  was  f?lven  under  the  influence  of  passion 
or  prejudice.  We  fall  to  perceive  any  error 
upon  the  part  of  the  court  to  the  prejudice 
of  appellant's  substantial  rights  either  in  ad- 
mitting or  rejecting  testimony.  We  have 
carefully  considered  the  Instructions  given, 
and  perceive  no  error  to  the  prejudice  of  ap- 
pellant's substantial  rights;  and.  Inasmuch 
as  the  Instructions  given  presented  correctly 
the  whole  law  of  the  case,  it  was  not  error 
to  refuse  the  instructions  off^d  by  appel- 
lant  Jndgment  affirmed,  with  damage?. 


STEPHENS,  County  Judge,  et  al.  v.  ALLEN. 

(Court  of  Appeals  of  Kentncky.    Jan.  27, 
1888.) 

BOAKDS  OT  HbILTH— CoNFB:(IIATIO!T— DiSCRKTtOX 

OF  Fiscal  Couht. 

1.  Under  Ivy.  St  S  2055.  wliich  provides  that 
the  local  board  of  health  shall  receive  such  com- 
pensntion  for  Its  services  as  the  county  court 
"Bball,  in  their  discretion,  determine,"  confers 
ou  the  county  court  a  sonnd  Judicial  dlacretion. 
which  may  be  controlled. 

2.  The  coaotT  of  Kenton  la  liable  to  a  mem- 
ber of  the  local  board  of  health  for  the  county 
for  hU  aerrices  outside  the  city  of  Covington,  and 
it  is  proper  to  sue  the  hscal  court  therefor. 

Appeal  ftom  circuit  court  Emton  county. 

"Xot  to  be  offidally  reported." 

Action  hy  John  R.  Allen  against  H.  P.  Ste- 
phens), coimty  Judge,  and  otfaera  Jn^rment 
for  plaintiff,  and  ^fendants  upeaL  AfflrniiM. 
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Bobert  G.  Simmons,  fiv  an;ieUant8.  Edward 
W.  HUMS,  for  aH>eIlee. 

PATNTBtR,  J.  The  appeUee,  Jcdin  R.  Alleii, 
waa  dnlT  appointed  and  qnallfled  as  a  member 
of  tbe  local  board  of  bealQi  for  the  fXNUity  of 
Kenton,  and  waa  chalnnan  of  tbe  board.  He 
wrred  as  a  member  of  tbe  board  for  two  years, 
and  for  tbe  services  which  he  roMlered  be 
brought  ftOa  actlim  against  the  fiscal  court  of 
tbe  comity  for  the  sum  of  $100,  which  amount 
waa  adjudged  him.  Section  20S5,  Ky.  St, 
among  other  things,  ^tirldes  ttiat:  "Tbe  local 
board  Shan  recdre  snch  compensation  tor  such 
services  as  tbe  county  ooort  In  wbldi  tbe  local 
board  Is  estaUlsfaed  shall,  In  their  discretion, 
determine,"  Tbe  fiscal  court  refused  to  allow 
anything  for  his  seirlces.  The  legislature  In- 
tended that  the  members  of  the  local  board  erf 
health  BboxCA  be  fairly  compensated  tta  the 
services  they  are  required  by  law  to  render. 
Tbe  discretion  of  the  fiscal  court  with  reference 
to  tbe  compensatloD  to  wblcb  such  board  Is 
entitled  ts  not  an  arbitrary  one,  but  Is  a  sound 
Judicial  discretion,  and  one  that  can  be  con- 
trolled. If  the  fiscal  court  has  an  arbitrary 
discretion  In  tbe  matter,  they  could  refuse  to 
.tUow  any  compensation,  however  valuable  and 
meritorious  might  be  the  sorlces  of  the  mem- 
bers of  the  local  board  of  health.  The  city  of 
Covington  ts  situated  In  the  county  of  Kenton, 
and,  being  a  city  of  over  10,000  Inhabitants,  It 
Is  tiie  duty  of  the  dty  council  to  appoint  a 
board  of  bealth  for  the  city.  It  does  not  ap- 
pear In  this  record  whether  or  not  tbe  council 
performed  Its  duty  in  that  respect,  but  we  pre- 
sume that  It  did;  but  whether  It  did  or  not  Is 
not  Important  to  determine  in  this  case,  be- 
cause the  appellee  Is  seekinj;  to  recover  from 
the  county  of  Kenton  com[>ensatIon  for  hla 
services  rendered  as  a  member  of  the  local 
board  of  health  for  that  county.  It  Is  Insisted 
that  under  the  system  of  government  that  ob- 
tains In  the  county  of  Kenton  In  respect  to  Its 
county  and  fiscal  affairs,  If  the  plalntlflF  was 
entitled  to  anything  It  should  be  paid  propor- 
tionately by  tiie  county  outside  of  the  city  of 
CoTlngton  and  by  that  part  embraced  In  the 
corporate  limits  of  the  dty  of  Covington,  ac- 
cording to  the  taxable  property  In  the  resjwc- 
tlTe  territories.  We  understand,  as  the  court 
did  below,  tbat  tbe  plaintiff  does  not  seek,  In 
this  action,  pay  from  the  county  for  services 
performed  In  the  city.  It  Is  the  fiscal  court  of 
the  county  which  has  charge  of  the  fiscal  af- 
fairs of  the  county,  levies  taxes,  allows  claims 
against  the  cotmty,  and  mokes  appropriations 
to  pay  them;  and  the  plaintiff  properly  sued 
the  fiscal  court  for  his  services. 

It  is  contended  that,  as  tbe  appellee  lived  In 
the  city  of  Covington,  he  was  not  eligible  to 
a  position  on  tbe  local  board  of  health  for  the 
county.  All  that  Is  necessRry  to  say  on  this 
question  Is  that  no  such  Issue  was  made  by 
the  pleadings;  hence  we  do  not  consider  the 
question  as  to  whether  or  not  he  was  eligible 
to  hold  the  position  as  member  of  the  local 
board  of  health.    Ihe  Judgment  ts  affirmed. 


887 


TOWN  OP  WILLIAMSTOWJJ  v.  MATTH- 
EWS et  aL 

(Court  of  AppeUs  of  Kentucky.    Feb.  S. 
1898.) 

MUNIOIPAL  CORPORATIOXB  —  ANHBXATIOM  OW  TeR- 
KITORr. 

1,  Under  Ky.  St.  §  3005,  wliere  the  required 
number  of  freeholders  have  remonstrated  agninat 
the  annexation  of  a  new  territory  a  judgment  re- 
fusing to  make  the  proposed  annexatioa  will  not 
be  disturbed,  where  the  territory  in  queation 
consists  largely  of  farming  lands,  which  will  not 
be  benefited,  unless  there  is  a  reasonably  clear 
showing  tbat  tbe  want  of  the  territory  will  hurt 
the  towD|  though  some  parts  of  It,  snch  aa  a 
depot  and  liquor  house,  shonU  pn^rly  be  an- 
nexed. 

2.  In  the  absence  of  a  map  of  the  town,  and  of 
the  territory  proposed  to  be  annexed,  n-ej^ht 
will  be  given  to  the  findinfrs  of  the  trial  judge, 
who  has  refused  to  make  the  annexation. 

Appeal  from  circuit  court.  Grant  county. 

"To  be  officially  reported." 

Action  by  N.  S.  Matthews  and  others 
against  the  town  of  Wllllamstown,  remon- 
strating against  the  annexaUon  of  territory 
to  the  town.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Affirmed. 

W.  W.  INckerson,  J.  H.  Westover,  and  W. 
W.  Points,  for  appellant.  George  0.  Drane, 
for  appellees. 

WHITE,  J.  Wllliamstown  Is  a  town  of 
the  sixth  class,  and  in  May,  1804,  passed  an 
ordinance,  as  provided  by  an  act  of  July  1, 
1893  (being  section  3004,  Ky.  St.),  providing 
for  extending  tbe  boundary  of  the  town  by 
annexing  certain  territory  described  therein. 
The  appellees,  being  resident  freeholders  In 
said  proposed  annexed  territory,  brought  this 
action  In  the  Grant  circuit  court,  remon- 
strating against  the  proposed  annexation,  as 
provided  by  an  act  of  1803  (being  section 
306u,  Ky.  St.).  There  arc  22  plaintiffs  to 
the  action,  and  they  allege  that  they  are 
resident  citizens  and  owners  in  possession 
of  land  In  the  territory  proposed  to  be  an- 
nexed to  the  town  qf  ■Wllllamstown,  and 
that  they,  with  others,  do  not  desire  to  be 
annexed,  and  do  remonstrate' against  said 
annexation;  and  they  file  a  remonstrance, 
a  written  article  signed  by  30  persona,  who 
claim  to  be  resident  freeholders  of  tbe  terri- 
tory, all  opposing  the  annexation.  The  rea- 
sons assigned  by  the  appellees  wby  they  ob- 
ject to  annexation  are  that  to  annex  the  ter- 
ritory will  make  the  town  four  times  as 
large  as  its  present  boundary;  that  the  ter- 
ritory proposed  to  be  annexed  ts  composed 
largely  of  unoccupied  farming  lands;  that 
to  annex  said  farming  lands  to  the  town 
will  subject  same  to  tfixation  for  municipal 
puri^oses,  without  corresponding  benefits: 
and  that  the  territory  would  then  be  so  large 
as  that  the  town  would  be  unable  to  prop- 
erly maintain  the  necessary  Internal  Im- 
provements, or  furnish  police  or  fire  protec- 
tion; and  because  moro  than  75  per  cent,  of 
the  freeholders  of  said  territory  are  opposr 
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to  flald  annexation.  To  this  petition  tbe  ap- 
pfllant  filed  an  answer  denjinx  oil  the  ma- 
terial allegationfl  of  the  pstltfon,  and  alleging 
lu  reply  to  the  others  that  the  present  bound* 
ary  of  WtlHamstoirn.  ts  too'  snmll.  and  that 
lots  suitable  for  building  business  houses 
oannot  be  fonnd  Inside  the  present  UmltB; 
that  the  depot  Is  outside  of  the  present  lUn- 
Us,  and  therefore  without  police  protectten; 
that  there  Is  a  retail  Itquor  bouse  Just  out- 
side the  present  llmrlta,  and  within  the  an- 
nexed territory,  that  derlTea  all  the  beoeflts 
of  the  town,  bo  far  as  business  locatloii,  but 
Mtapes  poyinfr  license  to  the  town  to  retail 
HqnoES,  and,  being  outside  of  tha  Ihntts,  Is 
not  under  the  surveillance  of  the  police;  and, 
farther,  that  the  pardes  pretesMBK  ore-  most- 
ly engaged  In  l)ii8iQe8a  In  the  corporation, 
and  live  outside,  and  1^  reason,  thereof  claim 
the  personal  property  (being  stocks  of  mer- 
chandise, mostly)  as-  m>t  subject  to'  mmlcl- 
pal  taxation;  and  probably  other  matters 
not  necessary  to  mention.  Of  the  signers  to 
tte  remonstrance  as  orlghnlly  filed,  flre 
came  In  by  nffidATit,  and  asked  hr  wtthdmw 
their  opposition.  On  the  Issue  as  mad^, 
proof  was  taken  by  d^wsltlon,  and  the  case 
was  tried  by  the-  court  as  prorlded  by  the 
act  Upon  trial,  the  oomt  tenmt  that  75  per 
cent  or  more  had  remonstrated  against  the 
proposed  annexation,  and  that  the  protestors 
owned  at  least  90  per  cent,  of  the  pcoperty 
In  the  territory,  and  that  a  very  large  part 
of  the  territory  proposed  to  be  annexed  Is 
farm  lands,  and  wholly  unfit  for  building 
lots,  on  account  of  the  topography  of  that 
territory,  and  that  It  would  be  injurious,  to 
the  owners  of  same  to  annex  It  and  that  no 
benefit  would  accrue  to  the  parties,  and 
therefore  declined  to  aimex  said  terrltiwy. 
From  that  Judgment  this  appeal  la  proa»- 
cuted. 

Section  3605  of  the  Kentucky  Statntes  pro- 
Tides:  "*  *  •  If  the  court  be  satisfied, 
upon  the  hearing,  that  less  than  seTenty^re 
per  cent,  of  the  freeholders  of  the-  territory 
to  be  annexed  or  stricken  off  hare-  reraosr 
strated.  and  that  the*addlng  or  striking  off 
of  such  territory  to  the  town  will  be  for  Its 
interest,  and  will  caaae  no  material  injury 
to  the  persons  owning  real  estate  In  the  ter^ 
ritory  sought  to  be  annexed  or  stricken  ol^ 
It  shall  so  find,  and  said  annexation  or  re- 
duction shall  be  approved.  Either  party 
may  appeal  to  tha  court  of  wpeals<  If  the 
court  shall  be  aatiafied  that  serenly-flTe  per 
cent  or  more  of  the  reshlent  freekolders  of 
the  territory  sought  to  be  annexed  «v  atriekr 
en  off  have  remouatrated,  then  each  a"«"*fr 
tion  or  redaction  shall  not  take  iriac^  nnleaa 
the  conrt  shall  find  trtxa  the  evidence  that 
a  fallnre  to  annex  or  strike  off  will  nuit»- 
rially  retard  the  prosperity  of  aoch  town 
and  of  the  owners  and  Inhabitants  of  the 
tMritory  sought  to  be  annexed  or  atrldnn 
off.  In  case  the  court  sball  so  find,  tha  an- 
nexMlon  or  rednctloB  shall  take  place  not- 


withstanding tha  remonstruuft"  By  this 
statute,  which  Is  all  the  law  on  the  subject. 
It  win  be  observed  that  the  question  of 
whether  76  per  cent  of  the  freeholders  re- 
monstrate against  the  pn^oaed  anoexntlon 
Is  the  turning  point  in  the  scale.  If  leas 
than  75  per  o«it  remonotrate,  the  court  In 
some  cases,  would  be  authorised  to  annex, 
while  If,  In  the  same  case,  75  or  a  greater 
per  cent,  remonstrate,  the  court  would  not 
be  authorised  to  anno.  We  are  satisfied 
from  this  record  Uiat  7S  per  cent  of  the  resi- 
dent freeholders  have  remoDStrated,  and  that 
these  remonatratlog  parties  own  nearly  all 
of  the  territory  prt^KMed  to  be  annexed. 
We  are  of  opinion  that  the  proof  shows  that 
the  present  limits  of  Wllllamstown  are  too 
small,  and  that  it  might  be  proper  to  annex 
some  territory.  We  are  unable  to  say,  from 
the  mere  calls  of  the  ordinance  of  the  pro* 
posed  territory  to  tie  annexed,  as  to  whether 
thia  territory  would  be  advantaceouB  or  not 
Nor  do  ipe  know  the  quantity  or  pecnllar 
location  of  this  territory.  Such  things  can- 
not  be  ascertained  by  us  without  a  nap  of 
the  town  and  territory,  showing  connection 
and  location.  For  this  reason  we  are  in- 
clined to  give  weight  to  the  findings  of  the 
trial  Judge,  who  Is  acquaioted.  with  the  sur- 
roundings Howerer,  aside  from  this,  as 
more  than  76  per  cent  of  the  resident  free> 
holders  haye  remonstrated,  the  statute  says 
the  annexation  shall  not  take  place  unless 
the  court  shall  find  that  a  failure  to  annex 
will  materially  retard  the  proqterity  of  such 
town,  and  of  the  owners  and  inhabitants  of 
the  twritory  sought  to  be  annexed.  This 
provision  is  not  perfectly  clear.  We  under- 
stand it  to  mean,  if  75  per  coit  of  the  free- 
holders object  to  annexation,  that  the  court 
Bhonid  not  annex;  unless  It  appear  to  be  for 
the  material  good  of  the  town,  and  also  of 
the  GitlseiiB  proposed  to  be  brought  in.  The 
annexation  in  the  case  at  bar  would  aid  the 
town,  to  the  extent  of.  the  taxes  collected. 
It  would  hinder  the  property  owners'  pros- 
perity to  the  same  extent  or  nearly  so.  This 
farming  land  would  be  subject  to  taxation, 
as  this  court  held  In  City  of  Fraokfort  t. 
Scott  42  S.  W.  104,  and  we  fail  1o  see  any 
returning  benefits  that  It  would  rec^vc  from 
being  in  the  corporate  limits.  The  court  be- 
low In  his  Judgment  found  that  a  large 
amount  of  this  farming  land  could  not  be 
used  for  building  lots,  and  so  this  must  re- 
main farming  or  graxipg  lands.  While  it 
may  be  true  that  the  depot  and  this  liquor 
hovse  and  other  propoly  in  the  territory 
should  properly  be  annexed  to  the  town,— 
which  we  do  not  decide^— still  we  do  not 
feel  authorized  to  add  so  much  territory  to 
the  town,  against  the  will  of  so  laxge  a  part 
of  the  inhabitants,  without  a  reosoaably 
<dear  showing  that  the  want  of  the  territory 
would  materlaUy  hurt  the  town.  We  think 
the  Judgment  of  Uie  court  below  was  propert 
and  the  same  is  affirmed. 
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VEAQBER  T.  FQGKBIT. 
(CoQTt  «t  Appeals  of  Kentodey.   Nor.  11, 
1887J 

Bbctenslon  of  opbiloD.   For  arUfinal  6pln- 

lon,  see  42  S.  W.  7S7. 

P£a  CURIAM.  On  tbe  petition  for  the 
exteDBion  of  the  oplnlMi  and  modlflcation  of 
tbe  mandate  tbe  court  will  Bay  that,  as  the 
record  herein  shows  that  the  land  of  app^- 
lant  has  been  sold,  and  the  full  amount  ot 
appellee's  debt  been  realized,  and  the  pm- 
chase  money  has  been  secured,  upon  the  re- 
turn of  this  case  the  circuit  court  will  enter 
Judgment  for  the  ai^eUnnt,  John  Meagher, 
for  the  sum  of  ^,258.63,  bearing  Interest 
from  January  8»  1S91,  tbe  day  the  land  was 
sold,  and  this  judgment  nuiy  be  enforced  by 
rule  or  execution,  and  to  this  extent  tbe 
mandate  is -extended. 


COLUMBIA  TTSAVCfS  A  TRUST  OO.  t. 
MORG/IN  et  al.* 
MATTINGLT^  TRUOTEEt.  SAME. 
(Court  of  Axipeals  of  Kentucky.    Feb.  S, 
1808.) 

▼iisiM«*s  Linr— RscETTBRfl  — AssnrtncRmTOK 
CuDrroKS. 

1.  While  a  Tendor  who  pat  his  vendee  in  pos- 
Kssion.  reserring  a  lien  for  parcbase  money,  is 
not  entitled,  unaer  dr.  Code  Prac.  fi  208,  as  a 
mortgagee  Is,  under  section  200,  to  tbe  omnlnt* 
ment  of  a  receiver  npon  a  mere  showing  thnt  the 
debtor  is  Insolvent,  and  thnt  tbe  property  Is 
probably  insufficient  to  discliarge  the  debt,  yet 
the  fact  that  the  Tendee  is  insolvent,  and  is 
Uireateolog  by  bnd  husbandry  to  injure  the  land 
80  as  to  impair  the  seeuri^,  b  snmafent  to  au- 
thorize the  appointment. 

2.  A  court  of  equity  has  jurisdiction  to  appoint 
a  receiver  at  any  stage  of  the  itroceedinf^B  when- 
ever the  facts  authorize  the  appotntment,  though 
a  former  application  has  been  overruled. 

3.  The  asBlRoor  has  no  power  to  execute  a 
mortfiape  on  a  growing  crop  pitched  on  the  land 
assigned  for  creditors  sobsciiuent  to  the  date  of 
tbe  alignment. 

4.  The  fissignra:  Is  not  entitled  to  have  his  ex- 
emptions in  Men  of  breadstuffs  and  noimnl  food 
not  on  hsnd  at  the  date  of  the  assignment  net 
apart  to  him  out  of  the  proceeds  of  a  crop  which 
was  pitched  after  the  assignment. 

5.  An  allowance  to  the  asf<:gnee  for  taVing 
care  of  personal  property  from  tbe  date  of  the  as- 
rignment  until  the  sole  was  proper. 

6l  a  JDortgage  creditor  of  an  assigned  estate 
mry  prosecute  nn  appeal  from  a  judKment  af- 
fecting the  ODiiicnmbcred  property  where*  the 
mortgaged  property  is  insufficient  to  satisfy  his 
debt. 

7.  Where  the  aitsiened  estate  is  incumbered  to 
Its  full  value  at  the  time  of  the  nssienment,  and 
suits  are  then  pending  to  enforce  the  liens,  the 
assignee  cannot  have  the  proceeds  of  the  prop- 
erty applied  to  the  payment  of  costs  Incnrru  ^ 
him  for  attorney's  fees  or  la  the  institatUm  of  a 
suit  to  settle  his  trust. 

8.  VtHieve  tilie  assignee  has  acted  as  spedal 
eommissioner  In  selling  tbe  assigned  estate  to 
satisfy  liens  thereon,  he  is  entitled  out  of  the 
proceeds  to  the  fees  allowed  1?  law  therefor. 

Appeala  from  circuit  court,  llarion  county. 
*rro  be  officially  reported." 
Actions  Itr  Columbia  Finance  *  Trust  Com- 
IHuiy,  asalcnee  of  B.  F.  Uattlngly,  asnlnat 

1  For  opinion  on  rehearing,  see  44  a  W.  62& 


Jttn  MoEsah,  to  antece  a  vm&of*  Hen,  and 
Iqr  J.  IC.  Bains,  assignee  of  Jfrim  Morgan.  4d 
■atOe  his  tmat  An  Application  of  B.  F.  Ifat- 
felaCtr'e  txnMce  for  tke  appolntnmt  of  •  »- 
eelTCT  was  refmd,  and  judgment  was 
dmd  entordic  Ua  Hen,  and  making  oerttata 
alknrancea  to  John  MoiKan'a  assignee,  fnun 
which  B.  F.  Mattlngys  trastae  appeala.  Be- 
Tcraed. 

RlcHnrds,  BaflMn  &  Bonald,  T.  L.  Kdelen. 
and  Ben  Spalding,  for  appellant.  John  Me- 
Chord,  !^  appellees. 

BUBIUM,  J.  In  Febnmrr,  18M,  B.  V. 
aiattlngly  s^  to  a^peUse  John  Uorgsa  « 
tmet  of  about  200  acres  of  land  dtnaled  In 
Uarton  conmty,  at  the  prtee  of  ^,000,  <nO 
took  bis  note  therefor,  due  on  tbe  ffid  div 
of  October,  1805.  ami  executed  a  deed  there- 
for, retatailng  a  lien  on  tbe  land,  and  also  oa 
all  crops  ralaed  on  die  land  In  tbe  yoers  li8M 
and  18SB.  iNo'carii  payment  being  mavie,  be 
mortgaged  12  head  «f  stock  as  additional  ae- 
cnri^  for  tbe  debt,  fiubseqaentljr',  in  July, 
l!-'04,  Mnttli  gSy  executed  a  deed  of  trust  to 
appeUaat,  tbe  Colombia  Finance  A  Trust 
Conipscaj,  «f  all  his  property,  and  aaslgned 
the  note  axecnted  I17  appellee  Morgan  to  it; 
and  on  the  14tb  day  of  January,  181X1,  the 
asatgnee  brongbt  aalt  tn  the  Marion  circuit 
court  ou  tbe  note  for  purchaae  money,  ani 
"to  enflerce  lis  Iten.  On  tiie  aftUi  day  of  Jan- 
vary  tbereafter  appellee  Morgan  made  a 
veneeal  deed  of  asBigmnent  of  all  0f  Ms 
property  to  J.  M.  Bains  for  tbe  benefit  of  his 
cpBdltarB.  wtm  dnly  accepted  same,  and  iai- 
mediately  '  ^ditutea  a  suit  to  ascertain  his 
debts,  anr!  settle  tbe  estate;  and  he  alae 
filed  ids  petition  -to  be  made  a  party  to  thla 
anlt  aakli^  a  oonaolldatlon  with  the  suit 
which  he  bad  Instltutod  Tor  the  settlement 
Of  the  trust.  The  record  discloses  that  ev- 
erything owaed  by  the  assignor  was  covered 
by  Ums.  At  tbe  first  term  of  the  etrart  ta 
■February,  after  the  filing  ctf  the  pettUon,  aj^ 
peUant  moTed  tiie  court  to  appoint  a  recelTer 
to  take  charge  of  tbe  property  corered  iij 
Its  Hen,  and  sell  tbe  some.  Tbla  motlan  was 
OTerraled,  to  which  appellant  excepted,  and 
prayed  an  appeal. 

The  .gronnds  fSor  tills  motion,  aa  disclosad 
by  the  nfiUarlt  of  W.  W.  Hill,  were  the 
Insolvency  of  tbe  defendant,  John  Moiran, 
and  thnt  the  pmperty  covered  hy  the  lien 
would  not  sell  for  mongh  to  pay  appellant's 
debt.  Subeequently,  on  the  isth  day  of 
March,  1800,  appellant  renewed  Its  mottoa 
for  a  receiver,  and  In  atipport  filed  nomewws 
affidavits  to  the  effect  tbrnt  tbe  vendee  in  po»- 
aession  was  inaotvent,  and  that  he  was  com- 
mittittg  waste  on  the  property  In  allowing 
the  ffflict-B  to  go  to  nek,  and  in  threatening 
to  plow  up  tlie  turf,  wblch  would  depreciate 
the  Talue  of  tbe  land,  and  prejudice  the  col- 
lection of  appellant's  debt  This  motion 
was  alao  overruled,  npon  the  ground  that 
tbe  notice  served  upon  appellee  did  not  spe- 
cify the  grounds  upon  which  such  motlo- 
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was  based,  and  alBO  upon  the  ground  of  a 
preTiovs  application  for  receiver  which  had 
been  oremiled.  In  the  meantime  the  as- 
signor, Morgan,  refused  to  surrender  posses- 
sion of  the  assigned  property  to  the  assignee. 
Bains,  or  to  unite  frith  hliu  In  a  sale  there- 
of, and  on  the  16th  daj  of  June,  1896,  during 
the  pendency  of  the  action,  executed  a  mort-  ; 
gage  to  appellee  McChord  upon  the  growing  ' 
crop  to  secure  an  attorney's  fee  of  $75  for  < 
representing  him  in  resisting  the  motion  for 
recelTer,  etc.  At  the  October  term,  1896, 
the  court  entered  a  decree  for  a  sale  of  the 
laud,  and  directed  that  appellee  Morgan  be 
allowed  $75  In  lieu  of  provisions  not  on  hand 
at  the  date  of  the  assignment,  and  also  al- 
lowed attorney  McChord  $76.S0  on  bis  mort- 
gage, both  to  be  paid  by  the  assignee  from 
money  arising  from  the  proceeds  of  the  crop 
of  1896.  Appellant  excepted  to  these  allow- 
ances, and  also  to  the  allowance  of  ¥32  to 
appellee  Morgan  for  taking  care  of  the  stock 
from  the  date  of  the  assignment  to  the  date 
of  sale,  and  we  are  asked  upon  this  appeal 
to  review  these  allseed  errors. 

We  win  first  consider  the  action  of  the  court 
upcm  the  motlim  for  receiver.  It  Is  Insisted 
comu^  for  a^ellant  that  Its  motion  for  a  re- 
ceive ought  to  have  prevailed,  and  that  It  was 
equitably  entitled  to  have  the  rents  and  aocn- 
m Illations  of  the  mortgaged  real  estate  for  the 
year  1896  api^ed  exduslvety  to  the  payment  of 
Its  Uen  debt,  notwithstanding  the  snbseanent 
asslgnmoit  of  appdlee  Morgan  to  Rains  and 
the  mortgage  to  McChccd.  HUs  court.  In  tar- 
ma  adjudications.  In  passing  upon  motions  tor 
receivers  and  r^ts  to  the  rents  and  i^roflts 
arising  from  property  placed  In  the  hands  of 
receivers,  has  drawn  a  sharp  distinction  be- 
tween the  rights  of  vendors  under  the  jvovl- 
slons  of  section  298  of  the  Civil  Code  of  Prac- 
tice and  those  of  mortgagees  under  the  provi- 
sions of  section  299.  It  has  held  that,  under 
the  provisions  of  sectitm  299,  when  a  mortga- 
gee's debt  has  become  due,  and  It  appears  that 
the  mortgaged  property  Is  probably  insufficient 
to  discharge  It,  and  the  party  In  possession  Is 
insolvent,  a  court  of  equity,  in  Qie  exerdse  of 
a  sound  discretion.  If  an>Iied  to  to  enfbrce  tiie 
mortgage,  will  appiolnt  a  receiver  to  take  charge 
of  the  mortgaged  proparty,  and  wltt  secure  the 
rents,  profits,  Income,  and  earnings  accruing 
after  the  date  of  the  appointment  to  the  mort- 
gagee, tai  order  to  make  good  the  deficiency  In 
the  sale  of  the  property.  See  Doug'isss  t.  Cline, 
12  Bush,  922,  and  Bridge  Co.  t.  Douglass,  Id. 
708.  While,  on  the  oQier  hand,  it  has  held, 
under  section  298.  that:  "Tb»  vendor  who  con- 
veys and  puis  his  vendee  to  possession,  reserv- 
ing a  lien  fior  the  purchase  money,  reserves  that 
Uen  upon  the  land,  and  not  upon  the  rents  and 
profits.  £te  vests  the  vendee  with  the  legal 
title  to  the  right,  under  the  contract  of  sale, 
to  use  and  occupy  the  property.  He  looks  to 
the  land  and  to  his  personal  Judgment  against 
the  vendee  for  the  satisfaction  trf  his  claim. 
The  ri^t  to  possess  and  use  the  land  1^  the 
vendee  does  not  ftdlow  as  an  incident  to  the 


breach  of  the  voidee'a  covenant  to  pay.  The 
vendor  occupies  a  no  more  favoraUe  attitode. 
so  far  as  concerns  the  property  and  property 
righto  of  the  vendee,  than  any  other  creditor, 
except  to  the  extent  of  his  lien  upon  the  land 
sold  by  hhn."  See  Collins  v.  Rlchart,  14  Bush. 
621.  It  therefore  follows  that  In  an  applica- 
tion to  appoint  a  receive  by  a  vendor  the  mo- 
tion should  not  prevail  unless  It  Is  made  mani- 
fest, not  only  that  the  party  In  possession  Is 
insolvent,  and  the  property  Insufficient  to  pay 
the  debt,  but  also  that  the  party  In  possession 
Is  committing,  or  threatening  to  ommlt,  waste, 
or  by  bad  husbandry  Impairing  the  value  of  the 
plalntifrs  security.  In  this  Instance  It  appears 
from  affidavits,  which  are  wholly  uncontrovert- 
ed,  that  the  appellee  Morgan  was  hopelessly 
Insolvent,  and  that  material  and  Irreparable 
damage  would  result  to  the  farm  from  plowing 
up  the  grass  land.  The  notice  of  the  applica- 
tion for  the  appohitment  of  a  receiver  In  March 
was  sufficient,  as  It  expressly  states  the  pur- 
poses of  the  application;  and  It  Is  not  neces- 
sary that  the  grounds  therefor  should  have  been 
set  out  in  detail,  and  the  fact  that  this  was 
a  second  application  tor  a  receiver  was  no 
ground  for  overruling  same.  A  motion  for  a 
receiver  Is  dlfCerent  from  a  motion  for  an  in- 
junction, and  may  be  made  at  any  stage  of  the 
proceedings;  each  motion,  however,  being  sus- 
tained by  different  proof .  Section  121  of  Beech 
on  Kecdvers  says:  "After  a  motion  for  the  ai>- 
polntment  of  a  receiver  has  been  denied,  aud 
even  atta  a  denial  on  a  rehearing,  a  receiver 
may  be  appointed  npon  a  renewed  appUcatltm 
of  the  plaintiff  npon  a  new  statement  of  facts 
w  additional  fiicts  showing  a  sufficient  case 
for  the  rell^  sought  If,  however,  the  appli- 
cation Is  once  refused,  a  new  f^plicatlon  must 
be  founded  upon  additional  proof  showing  a 
proper  case  for  rdief,  and  not  merely  upon  the 
papers  or  proof  submitted  on  the  first  applica- 
tion," A  court  of  equt^  has  jurisdiction  to  ap- 
point a  receiver  at  any  staga  of  the  prooeed- 
InsB  whenever  the  facts  authorize  and  require 
the  aiQwlntment,  and  we  think  the  chancellor 
erred  to  overruling  tbe  motion  of  March  18th 
In  this  action. 

By  the  deed  of  assignment  the  appellee  Mor- 
gan vested  the  title  to  all  the  property  owned 
him  to  the  assignee.  BaSna,  subject  to  ex- 
isting liens;  and  the  assignee  had  ti»  rli^t. 
upon  the  refusal  of  the  court  to  an>olnt  a  re- 
ceiver, to  take  charge  of  tbe  real  estate,  rent  It 
out  fcff  the  year  1896,  and  to  collect  tbe  rents 
therefor.  Appellee  Morgan,  having,  by  the 
deed  of  trust  devested  himself  of  all  title  to 
the  real  estate,  had  no  power  to  execute  the 
mortgage  made  to  appeUee  McChord  on  tbe 
16th  day  of  June,  1896,  upon  tbe  growta^  crop, 
which  was  pitched  subsequently  to  the  date  of 
the  executkm  of  the  assignment  and  be  ac- 
quired no  valid  claim  under  fliat  mortgage  tc 
any  iHirt  of  that  crop.  Not  was  aro^llee  Mor- 
gan entitled  to  have  f76  turned  over  to  him 
ont  of  the  crop  of  1896  to  Uen  of  exemptions 
fbr  brendstuffs  and  animal  food  not  on  hand 
at  tbe  date  of  the  asslgnmoit   Tbe  prop«^ 
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from  which  this  fnnd  arose  was  not  In  exist- 
ence at  the  date  of  the  assijpiment,  but  was  the 
produce  of  a  crop  which  was  pitched,  ralscil. 
and  garnered  after  the  title  to  the  real  estate 
had  become  rested  in  the  assignee.  The  stat- 
ute only  authorizes  this  ezempticm  to  be  set 
aside  out  of  other  personal  property,  wages, 
money,  or  growing  crop  on  hand  at  tbe  date 
of  the  assignment.  As  to  the  exception  to  the 
aCowance  of  $25.25,  made  to  the  assignee  for 
taking  care  of  tbe  personal  property  from  the 
date  of  the  assignment  until  the  sale,  we  think 
this  was  properly  ovaruled. 

It  appears  there  will  be  a  large  balance  due 
appellant  upon  Its  debt  after  the  credit  of  the 
proceeds  of  the  mortgaged  property,  and  as, 
under  the  statute,  it  Is  entitled  to  its  pro  rata 
oi:  this  balance  out  of  the  nnlBcumbered  prop- 
of  tbe  assignor,  Morgan,  It  has  tbe  right 
to  prosecute  this  appeaX  and  have  the  excep- 
tioDS  passed  upon.  And  as  It  appears  that  the 
assigned  estate  was  Incumbered  to  Its  full  val- 
ue at  the  date  of  the  assignment,  and  suits 
were  already  pending  by  creditors  looking  to 
the  subjection  thereof  to  the  Hen  debts,  tbe  as- 
signee Is  not  entitled  to  have  tbe  proceeds  of 
this  property  applied  to  the  payment  of  costs 
incarred  by  him  for  attorney's  fees,  or  In  the 
Institution  of  the  suit  to  settle  bis  trust;  but, 
as  tbe  assignee  in  this  case  seems  to  have  acte<3 
as  special  commissioner  of  the  court  In  making 
a  sale  of  the  land,  he  Is  entitled  to  the  fees  al- 
lowed by  law  to  commissioners  acting  In  this 
■«9tp8Clty,  and  no  more.  For  the  reasons  indi- 
cated, the  Judgment  Is  reversed,  and  cause  re- 
manded ton:  proceedings  conslstoit  bmwlth. 


.10HN  R.  PRQCrrOR  LAND  CO.  v.  OOOKE. 
'Court  of  Appeals  of  Kentucky.  Jan.  29,  1808.) 
CoKPOKATioNS — Liability  of  Stoceholdbrs — Aa- 

SESSMBNTS  TiiK  DEBTa. 

1.  Where  a  stockholder  of  an  insolvent  corpo- 
ration has  paid  his  stock  subscription  in  full  by 
a  transfer  of  land  In  good  faith,  at  an  agreed 
value,  for  the  use  of  the  company's  business, 
the  mere  fact  that  the  land  hns  turned  out  to 
tie  of  less  value  than  was  agreed  upon  does  not 
render  bim  liable  to  a  creditor  who  consented  to 
the  transaction. 

2.  Stockholders  conveyed  land  to  the  corpora- 
tion in  fall  payment  for  their  stock,  agreeing  to 
return  to  the  company  a  certain  number  of 
Hhares  of  stock  in  consideration  of  its  agreement 
to  assume  certain  deferred  payments  due  on  the 
land,  the  proceeds  of  this  stock  to  be  used  In  dis- 
(.-harglng  such  payments,  and  the  remaining  stock 
to  be  held  the  company  in  trust  until  the  de- 
ferred payments  should  t>e  paid  in  full,  "as  con- 
templated in  the  stockholders'  meeting  or  other- 
wise." Bdd,  that  the  words  "or  otherwise"  do 
not  render  a  stoclEfaolder  subject  to  assessment 
on  his  snbscrU>tion,  to  reimburse  the  officers  of 
the  company  for  money  paid  by  them  as  in- 
dorsers  for  the  company  in  discharging  the  defer- 
red payments  on  the  land,  the  stock  having  prov- 
ed insufficient  for  that  purpose. 

3.  In  no  event  can  the  stockholder  be  made  lia- 
ble until  the  land  still  held  by  the  corporation 
has  Iieen  exhausted. 

Appeal  from  circuit  court,  Lincoln  county. 
•To  ba  offlclftUy  reported." 


Action  by  .Tohn  R.  Proctor  Land  Company 
against  L.  B.  Cooke.  Judgment  for  defend- 
ant, and  plalntlflf  appeals.  Affirmed. 

J.  B.  Paxton,  for  appellanL  X  W.  Alcorn, 
for  appellee. 

BURXAM,  J.  Appellant  was  Incorporated 
in  April,  1890,  under  the  laws  of  the  state  of 
Tennessee,  for  the  purpose  of  locating,  estab- 
lishing, and  building  towns  and  cities,  and 
for  purchase.  Improvement,  development,  and 
sale  of  real  estate,  and  was  by  Its  charter  au- 
thorized to  elect  a  board  of  directors,  make 
regulations  concerning  the  subscription  for 
Its  stock,  fix  the  amount  of  capital  to  be  in- 
vested In  the  enterprise,  and  the  division  of 
same  Into  shares.  On  tbe  IStb  day  of  April. 
1800,  the  stockholders,  at  a  regular  meeting, 
elected  a  board  of  directors,  and  fixed  the 
amount  of  the  capital  stock  at  ^00,000,  to  be 
divided  into  6,000  shares,  of  $100  each,  and 
J.  W.  Fletcher  and  A.  B.  Bo^vman  subscrib- 
ed for  one-fifth  each  of  the  capital  stock;  W. 
E.  Gibbins,  W.  C.  Crozler.  J.  M.  Wilson.  L. 
B.  Cooke,  and  John  R.  Proctor,  for  oiie-tenth 
each;  and  W.  H.  Henderson,  Jr.,  H.  M.  Wil- 
son, and  Miss  Belle  Cox  for  one-thirtieth  each. 
At  the  same  meeting  all  of  the  stockholders, 
except  Miss  Belle  Cox,  were  elected  directors, 
W.  E.  Gibbins  being  chosen  president,  J.  W. 
Fletcher  secretary  and  general  manager,  and 
A.  B.  Bowman  treasurer;  and  at  the  same 
time  It  was  unanimously  determined  that  the 
directors  authorized  and  directed  to  pur- 
chase 420  acres  of  land,  which  was  owned 
by  the  stockholders  in  the  same  proportion 
as  they  had  subscribed  for  the  capital  stock 
of  the  company,  lying  near  Johnson  City. 
Tenn..  on  which  there  was  a  Hen  for  pur- 
chase money  amounting  to  two-thirds  of  the 
cost  price,  or  $06,666,  and  issue  in  payment 
therefor  certificates  of  stock,  for  5,000  full- 
paid  shares,  of  the  value  of  $100  each,  each 
stockholder  receiving  his  proportion  thereof. 
It  was  further  agreed  that  2.000  shares  of 
this  stock,  to  be  contributed  pro  rata  by  the 
stockholders,  should  be  returned  to  the  treas- 
ury of  the  comiiany,  which  was  to  be  known 
as  "treasury  stock,"  and  in  consideration  of 
which  the  company  should  assume  all  the  de- 
ferred payments  on  the  land.  This  treasury 
stock  was  to  t>e  sold  by  the  directors,  and 
the  proceeds  used  to  pay  the  deferred  pay- 
ments due  on  the  land,  and  the  balance  used 
as  a  development  fund  or  as  the  directors 
might  determine.  It  was  further  agreed  that 
the  3,000  shares  of  full-paid  stock  Issued  to 
the  stockholders  should  be  held  in  trust  by 
tbe  company  In  the  vault  of  tbe  Watauga 
Bank  until  the  deferred  payments  due  on  the 
land  should  be  fully  paid  and  canceled.  And 
on  the  same  day  a  meeting  of  the  directors 
was  held,  at  which  It  was  ordered  that  "the 
president  and  secretary  be  authorized  to  ac- 
cept deeds  for  the  four  hundred  and  twenty 
acres  of  land,  more  or  less,  consisting  of  the 
lands  of  A.  B.  Bowman,  W.  T.  Range,  and 
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D.  3.  Whoeler,  eacl,  by  the  atfthorlty  eoHfer- 
red  by  the  stockholders  at  their  meeting  heM 
this  day,  issue  to  J.  W.  Hatcher  and  asiie- 
clates  three -tUousaod  shares,  of  one  hundred 
doltirs  each,  fuUy-iiald  stock,  In  the  prbpor- 
UoQ  named  at  said  meeting,  retaining  the  two 
thousand  shares  as  treasury  stock,  to  be  dis- 
posed of  as  contemplated,  the  company  as- 
suming the  deferred  payments  on  said  land; 
and,  when  said  three  thousand  shares  of  stock 
Is  Issued,  said  officers  shall  deposit  the  same 
In  the  vault  of  the  Watauga  Bank,  to  be  held 
In  trust  by  said  bank  mitil  said  deferred  pay- 
ments on  said  'land  are  paid  tn  full,  as  con- 
templated at  said  stockholders'  meeting,  or 
oUierwise;  and,  when  said  payments  are 
made,  the  said  stock  shall  then  be  delivered 
to  the  parties  named  er  their  assignees."  It 
appears  from  the  testhnony  of  the  president 
of  the  corporation  that  the  directors  failed  to 
find  purchasers  for  any  of  the  stock  left  with 
them  to  be  sold  to  discbarge  Sie  unpaid  par- 
chase  money  due  on  the  real  estate  at  the 
date  of  Its  transfer  to  the  cmnpany,  the 
"boom"  In  that  locality  having  cMupletely  ex- 
ploded, and  that  subsequently  thereto,  by  ar- 
rangement with  the  original  vendors,  all  of 
the  land  was  taken  back  for  the  unpaid  pur- 
chase money,  except  a  tract  «f  28  acres, 
known  as  the  Wheeler  tract,  which  bad  orig- 
inally cost  about  fil.OOO.  It  appears,  how- 
ever, that  upon  the  maturity  o(  the  second  Ib- 
Btallraent  of  the  purchase  money  due  for  the 
land,  which  had  been  assumed  by  the  com- 
pany, the  company  borrowed  ten  or  twelve 
thousand  dollars,  In  order  to  make  a  payment 
thereon,  for  which  it  'executed  Its  obligations, 
which  were  Indorsed  by  tbe  president  of  the 
company,  Gibblns,  and  the  treasurer,  Bow- 
man, and  which  they  were  subsequently  com- 
pelled to  take  up  and  discharge;  and  that 
thereafter  a  resolution  was  passed  levying  an 
assessment  upcm  the  stock  of  each  stockhold- 
er to  repay  to  them  this  money,  and  this  suit 
was  instituted  by  the  corporation  to  collect 
from  appellee  his  proportion  of  tbe  assess- 
ment calls  made  on  bis  BUl»crlptlon  to  Hs 
capital  stock  to  discharge  the  debts  afore- 
said, which  he  resists,  and  relies  upon  two 
grounds  of  defense:  First.  He  says  that  ftt 
the  time  he  made  his  subscription  to  tbe  cap- 
ital stock  of  the  company  he  and  his  asso- 
ciates conveyed  the  4*-'0  acres  of  land  to  the 
company  In  full  satisfaction  of  their  sub- 
scriptions to  the  capital  stock  thereof,  and 
that  the  company,  pursuant  to  their  contract 
and  agreement.  Issuer!  to  them  In  pn}'ment 
therefor  certificates  for  full-paid  stock,  and 
had  accepted  the  land  In  satisfaction  and  dis- 
charge of  their  respective  subscriptlozis  to  its 
capital  stock  t>efore  any  of  the  assessments 
sued  for  were  made,  and  that  the  deferred 
payments  on  the  land  had  been  fully  satisfied 
and  dlsclinrged  previous  to  that  Hme,  and 
that  by  reason  of  these  facts  tbe  assessments 
sued  for  were  Invalid  and  unauthorized.  Sec- 
ond. It  Is  alleged  that  at  the  time  of  the  trans- 
fer of  tbe  land  by  appellee  and  hi«  0(H>wDerB 


(Ey. 

(o  the  company  they  htW,  by  agrecmentTrMi 
the  company,  turned  over  to  them  2,000  shares 
fall-paid  stock  ef  the  ^m|Htay,  6t  the  par 
value  of  ?190  each;  that  the  company  had  ac 
cepted  this  stock,  aUd  hi  eonslderathm  there- 
of had  -undertaken  and  agreed  to  pay  all  tbe 
deferred  payments  on  the  land,  and  that  the 
debts  alleged  to  be  flue  by  the  company  to 
pay  which  ttie  assessments  were  levied  were 
contracted  with  filU  knowledge  on  the  part 
of  the  company  ond  the  Indorsers  on  same  of 
these  facts.  Tbe  Issues  being  made  up.  by 
agreement  the  law  «nd  facts  were  submitted 
to  the  efaancc^ler,  who  found  for  the  appellee. 
■  and  this  appeal  Is  to  test  the  sofilclency  of 
the  defense  relied  on. 

The  minute  books  of  the  corporation,  which 
are  quoted  above,  appear  to  support  the  con- 
tention of  appellee  as  to  the  facts.  It  sbouM 
be  borne  In  mltMl  tfaat  thls  is  a  suit  between 
the  company  -and  a  stockholder,  and  tbe  de- 
fense rdled  on  Is  that  by  contract  with  the 
company  he  has  fully  -satisfied  and  paid  his 
subscription  by  a  transfer  ef  real  estate, 
which  the  company  accepted  'from  Mm  hi 
full  satisfaction  aad  dlscfaar^  thereof. 
There  Is  no  allegation  that  tiie  real  estate 
transferred  was  not  of  the  par  value  of  the 
amonnt  of  tbe-subscriptlon,  and  no  fraud  tn 
this  transactten  Is  alleged.  The  parties  to 
whom  the  alleged  indebtedness  Is  going  were 
the  chief  officers  and  agents  of  this  «orpo^e- 
tlon,  aud  were  fully  aware  Of  the  condltfons 
upon  which  the  subscriptions  to  the  capital 
stock  were  made,  and  acted  with  fnll  knowl- 
edge of  the  tmndftlons  on  which  the  prop- 
erty had  been  transferred  to  the  company 
and  the  stock  Issued  by  It  And  It  would 
seem  that  the  only  question  presented  Is 
whether  or  not  the  real  estate  was  trans- 
ferred to  and  accepted  by  {he  company  in 
payment  and  discbarge  of  the  subscriptions 
of  stock,  and  the  only  evidence  bearing  upon 
this  question  Is  the  record  of  the  stockhold- 
ers' meeUng  held  April  18,  1890,  and  that  of 
the  directors'  meeting  held  on  tbe  same  day, 
pursuant  thereto,  which  have  been  quoted 
above.  Appellant  contends  that  there  was 
never  an  unconditional  acceptsnee  of  the 
land  in  satlsfactioh  of  tbe  subscriptions 
made  to  tbe  capital  stoek,  and  relies  In  aup- 
port  of  its  contention  upon  tbe  fact  that  the 
8,000  shares  Issued  In  payment  thereof  to  the 
stockholders  were  required  to  be  "deposited 
In  the  vault  of  the  bank,  to  be  held  In  truBt 
by  said  bank  until  the  deferred  paymoita  an 
the  land  were  paid  In  full,  as  contemplated 
In  the  stockholders'  meeting,  or  otherwise"; 
that  the  word  "otherwise"  Inclucies  every 
other  way  In  which  appellant  could  hare 
satisfied  the  deferred  payments;  that  this 
gave  to  the  company  the  right  of  assessment 
upon  tbe  stock  to  provide  funds  for  the  pay* 
ment  of  debts  legally  contracted  by  the  com- 
pany, and  Insists  that  appellee  recognized  this 
right  because,  at  the  date  of  the  first  as* 
sessment  for  ¥5,000  for  grading  and  develop- 
ing purposes,  he  was  present  at  tin  meeting 
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of  the  Ubcctora,  and  aabieqncsitiy  paid 
threfr-flfthB  a(  Ibe  aaaeBBmeDt  msde  upon 
him.  It  sppean  from  the  record  that  ap- 
pcUee  attended  maly  Uiree  meetiiigs  of  the 
company  after  Us  orgaiilgatlQn,  and  that  lie 
paid  f3,33S,  his  proportlDii  of  the  first  fai- 
ataUmeat,  apon  the  purchase  price  of  th« 
tract  of  land  sG^  the  coonpanjr;  and  It  most 
be  borne  bt  mind  that  the  first  assessment 
WAS  for  Kradtn?  and  dcrelopliis  purposes 
aloae,  and  hod  no  conncctlcm-whateTer  wlOt 
the  payment  of  the  unpaid*  purchase  money 
due  on  ttie  land,  vhleh  the  ooropaBy  had  aa- 
suraed,  and  for  which  the  debts -were  con- 
tracted. It  aeems  to  m  that  the  ctmtentlon 
Is  Inconsistent  with  the  •yreement  between 
the  parties,  as.  evidenced  ^  the  resolution 
upon  the  minute  booh  vt  the  ccoapany,  tha^ 
In  coBSlderatlect  of  the  2,00O.shana  of  sioefc, 
the  company  asaamed  the  paymoitof  the  tend 
debt,  and  that  the  word  'Vitherwlse"  conid 
more  properly  be  conattned  to-mean  tiie  pay- 
ment of  these  .debts  by  a  sale  of  Ints,  or  of 
the  la^  Itself,  In  the  eoatlnssDcy  that  th^ 
ahouUl  be  unable  to  dispose  of  the  2,000 
sliares  of  tressur>*  stock,  which  manlfeMly 
was  not  anttclpsted;  aod  It  Is  more  leason- 
able  to  believe  that  the  purpose  of  deposit- 
ing the  3,000  id»res  of  stock  in  the  bonk 
was  timiriy  mi  asreemcmt  on  the  part  of  the 
stof^hotdns  to  pool  this  stock,  in  order  that 
it  might  not  compete  with  the -sale  of  the 
2,000  shares  of  troasnry  •stock  which  the 
company  h&d  dctermlaed  to  put  upon  the 
market,  and  also  to  keep  the  control  and 
mana^mesKt  of  the  affairs  of  the  company 
In  the  hands,  of  Its  Ineorpomtors  until  these 
debts  should  be  diflcharsred.  Stoefcholdera 
who  have  paid  the  fall  par  Talue  of  tbelr 
stock  are  not  liable,  and  cannot  be  made  to 
pay  any  sums  additional  thereto  for  the  com- 
pany, nnleoB  -tbey  have  eqire8sly>  stipulated 
to  subject  tberaadTcs  to  -sucb  assessment,  or 
a  corporate  chaiter  or  gennal  statnte  pra- 
Tldes  otherwise,  as  It  Is  one  of  the  dlstln- 
l^lahlnff  features  of  corporations  that  the 
btdlTldual  moperty  of  Its  members  may  be 
exempt  from  liability  for  corporate  debts, 
and  It  Is  this  fact  which  has  inspired  the 
creation  of  many  Incorporated  companies  or- 
ganised for  speculatlTe  poiposes.  See  Cook, 
Stock  &  S.  S  341.  And  even  where  sfeodc  Is 
paid  for  at  less  than  par  Talue,  under  a  fair 
nnderstandiiu;  between  the  corporation  and 
the  stooktaolders,  the  contract  is  valid  as  be- 
tween the  company  and  the  stockholders  (see 
ScovUl  V.  Thayer,  105  U.  6.  153):  and  a 
atocfcbfddcr  In  «n  Insolvent  corporation,  who 
has  paid  bis  stock  subscription  Ui  full  by  a 
transfer  of  a  tract  of  land  in  good  faith,  at 
an  agreed  value,  for  the  use  of  the  compa- 
ny's business.  Is  not  liable  In  equity  to  a 
creditor  of  the  corporation  who  had  knowl- 
edge and  consented-  to  the  transaction  at  the 
time  tluLt  It  took  place,  'sole^  upon  the 
ground  that  the  land  turned  out  to  be  of  less 
value  than  was  afrreed  upon.  -See  Bonk  v. 
Aidcm,  leo  TJ.  a.  .m  »  Onp.  Ct.  332.   it  ap- 


peals firom  the  testimony  that  the  creditors 
«f  this  coipoiatlon,  who  are  seeking  tbrongh 
the  corporation  Itself  to  ooUeet  tbese  asaeos- 
raents  from  appeUse  -ior  tbe  puivose  *t  ve- 
imbncslng  them  tor  payments  made  by  them 
for  the  company,  were  the  original  lacorpo- 
rators,  have  always  been  the  chief  officers  t/t 
the  company,  and  vohintarlly  -assnmed  -the 
•UlgatloBB  of  thecompany,wtth  afullknewl- 
edge  of  .the  conditions  upon  whldk  the  Isnd 
was  transferred  to  the  company  and  tlie 
stock  .issued  in  payment  therefor.  'Chore 
was  no  deception  or  mterepresentatlon  at 
any  kind  to  bidnoe  them  to  become  tfae-ae- 
eurtty  of  the  ctnapony,  and,  in  our  splnion* 
this  suit  cannot  be-mstalBed  by  Uie  asstua|>- 
tlon  tfaat  by-the  conveyance  of  the  land  a^ 
pellee.had  not  paU  np  all  be  had  contracted 
or  waa  bound  to  pay  by  bis  subscription.  Htt 
also  appears  from  the  testtraony  that  the 
corporation  itself  still  owns  the  tmct  of  -K 
acres  of  laild«  -vrhlch  cost  them  90,000^  arid 
which  should  be  first  subjected-to  the  pay- 
ment of  tbe  oooQpBuy'a  debts. .  It  appcass  to 
DS  that  the  eonduslona  reached  by -the  ebmi- 
c^or  are-aiQipertod.by  the'Iaw  and  fticts'df 
this  ease.  Whsxefove  the  Judgment  is  af- 
firmed. 


UIX-T.  TIDBLTTT  TRUST  'ife*SAFE!Tr- 
VAtJLT  CO. 

(Court  of  Appeals  of  Keatucky.    Jan.  2S,  1599;.) 

bstopfel— csokt — sfodipicatios  of  coktoaot 
Valid  tthen  Made, 

1.  The  payor  of  a  note,  who  induced  the  bold- 
er to  purchase  it,  la  estopped  to  make  any  de- 
fense existiug  at  the  date  of  tbe  purchase. 

2.  Where  the  pWYiaion  of  a  note  for  the  wiy- 
tnent  of  8  per  ceut.  interest  "uatil  paid"  was  val- 
id when  toe  note  was  executed,  a  subsequent 
modfflcation  of  tbe  contract  so  as  to  provide  Mr 
the  payment  of  7  per  cent.  eemtaDtroally  -  was 
voliil,  thoujeh  tbe  rate  thns-provided.fer  waa>hi 
excess  of  that  then  allowed  by  law. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty. 

"To  be  dfficlally  reportedT* 

•Actlcm  by  Fidelity '  Trust  &  Safety- VauK 
Company  agslnst  Alice  D.  Mix  to  enforce  a 
mortgage  Hen.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Kohn,  Baird  &  Spindle  and  Davles  A  Wm. 
Mix,  for  appellant  Bamett,  iUUer  ft  Bor- 
ne tt,  for  appellee^ 

WHiro,  J.  The  appellee,  bythh-actlon  Is 
the  Jefferson  circuit  court,  sought  to  enforce 
a  mortgage  lien  on  certain  property  to  eatls^y 
a  note  held  by  It,  given  by  WlHlom  Mix,  bos- 
band  of  app«llant.  to  Julia  Del  Vecchlo,  dated 
December  16,  lSf7,  for  f0,000,  and  bearing 
Interest  at  tlie  rate  of  8  per  cent  after  matu- 
rity until  paid,  and  due  two  years  after  date. 
On  the  note  Is  Indorsed  the  fact  that  on 
June  3,  188D.  all  Interest  had  been  paid  to 
that  date,  as  well  as  $3,000  of  tbe  principal, 
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jmd  was  that  day  assigned  by  the  adminis- 
trator of  Mrs.  Del  Vecchlo  to  her  two  daugh- 
lers,  Mrs.  McDoDald  and  Mrs.  Carroll.  On 
the  note  Is  also  indorsed:  "April  16.  1880. 
For  value  received,  we  hereby  assign  the 
wltliln  note  to  the  Fidelity  Trust  and  Safety 
^'au]t  Co.,  without  recourse  on  us,  or  either 
of  us.  Interest  paid  to  April  15.  ISOO,"— and 
signed  by  Mrs.  McDonald  and  Mrs.  Carroll, 
with  their  husbands.  Tne  petition  alleges 
the  execution  of  the  note  and  the  various 
transfers,  and  the  payments  of  $3,000  as  cred- 
ited, and  a  payment  of  interest  to  appellee, 
since  It  became  the  owner  and  holder,  up  to 
October  15,  ISM,  paid  Id  semiannual  install 
ments,  at  7  per  cent,  per  annum.  Also  the 
death  of  WUIIam  Mix,  and  that  by  will  the 
property  npon  which  the  mortgage  lien  exist- 
ed was  devised  to  appellant,  Alice  D.  Mix. 
It  Is  also  alleged  that  by  an  agreement  with 
Mix  In  his  lifetime,  and  prior  to  April,  1878. 
the  rate  of  Interest  was  reduced  from  8  per 
cent,  to  7  per  cent,  which  was  legal  at  that 
time.  The  answer  filed  pleads  usury,  and  al- 
leges that  at  the  maturity  of  the  note.  Mix, 
the  payor,  and  Del  Vecchio,  the  payee,  enter- 
ed Into  new  contracts,  by  which  Mix  execut- 
ed new  notes  annually  from  the  maturity  of 
the  principal  note  for  the  Interest  at  a  rate 
In  excess  of  the  legal  rate  to  the  extent  of 
JflfiO  per  annum,  and  that  during  all  the  time 
appellee  has  bad  said  note  up  to  October  15, 
ISM,  there  has  been  paid  thereon  interest  in 
excess  of  the  legal  rate  to  the  amount  of 
$60  per  annum;  and  prays  that  said  snmii, 
because  usurious,  be  placed  as  a  credit  on  the 
note  sued  on.  This  was  all  denied  by  reply; 
that  is,  the  appellee  denied  having  collected 
nt  any  time  Interest  In  excess  of  what  is  al- 
lowed. Appellatit  filed  an  amended  answer, 
which  pleads  payments  of  interest  after  1878. 
10  have  been  made  in  excess  of  the  rate  of 
0  per  cent.,  which  amended  answer  was  con- 
troverted of  record,  as  a  condition  Imposed 
by  the  court  In  permitting  the  amendment 
to  be  filed.  Afterwards  appellee  filed  an 
amended  petition  to  conform  to  the  proof 
tnben.  In  which  Is  pleaded  that  at  the  time 
It  paid  ¥6.000  for  the  note  to  Mrs.  McDonald 
and  Mrs.  Carroll  the  same  was  done  at  the 
instance  and  request  of  William  Mix,  and 
simultaneous  therewith  Mix  gave  to  appel- 
lee a  pertain  writing,  filed,  which  reads: 
"Louisville.  Ky.,  Apr.  18th,  1S90.  Fidelity 
Trust  and  Safety- Vault  Co.— Gentlomen:  At 
ray  request  you  have  purchased  from  I.,aura 
V.  McDonald  &  J.  F.  McDonald,  her  hus- 
band, and  from  Claire  Carroll  &  J.  S.  Carroll, 
the  present  owners  of  a  mortgage  note  exe- 
cuted by  myself  to  Julia  L.  Del  Vecchlo  on 
Dec.  15, 1877.  at  two  years,  upon  which  there 
is  a  balance  due  of  $6,000.00  as  qf  date  April 
15,  1890,  interest  prior  to  that  time  having 
been  paid.  I  hereby  state  that  I  have  no  de- 
fense in  law  or  equity  against  said  note,  or 
the  payment  in  full  of  said  note.  I  agree 
to  pay  Interest  at  seven  per  cent.,  payable 
semlannnaUy  ter  one  year,  and  I  furthv 


agree  to  accept  the  release  of  said  Fidelity 
Trust  and  Safety-Vault  Co.  as  assignee  of 
said  note  when  paid  off.  Wm.  Mix."  This 
writing  Is  pleaded  as  an  estoppel  as  to  any 
usurious  Interest,  If  any,  that  may  have  been 
paid  prior  to  the  purchase  by  appellee.  It 
Is  also  pleaded  that  It  was  expressly  agreed 
and  understood  that  the  agreement  to  pay 
Interest  at  7  per  cent  semiannually  was  to 
be  but  a  reductlm  of  the  IntM^st  as  fixed 
by  the  note,  and  not  a  new  contract  to  pay 
interest  in  excess  of  legal  rate.  Upon  the 
Issues  thus  presented  proof  was  talien.  The 
court,  upon  hearing,  found  that  there  was  no 
usurious  Interest  paid  appellee  since  It  be 
came  the  owner,  and  that.  If  any  usury  was 
paid  to  otlier  parties,  still  appellant  could  not 
have  the  benefit  thereof  as  a  credit  on  the 
note  as  against  appellee,  and  adjudged  a 
sale  of  the  mortgaged  premises  to  satisfy  the 
debt,  and  from  that  Judgment  this  appeal  Is 
prosecuted.  It  is  clearly  shown  that  the  de- 
cedent, William  Mix,  gave  the  paper  to  ap- 
pellee: but  as  to  whether  it  was  before,  at 
the  time  of,  or  after  the  purchase  of  the  note 
is  not  certain.  The  assignment  is  dated  April 
15th,  while  the  writing  of  MU  Is  dated  April 
18th.  However,  In  our  opinion,  that  Is  not 
very  material.  It  does  recite  the  fact  that 
the  appellee  bought  the  note  at  his  request. 
It  is  shown  that  appellee  paid  the  full  face 
value  of  the  note  of  the  date  of  nsslgnment. 
We  are  of  opinion  that  appellee,  having  pur- 
chased the  note  at  full  value,  at  the  request 
and  solicitation  of  Mix,  the  payM".  he  and  his 
administrator  and  I^atees  would  be  estop- 
ped from  making  defense  to  the  note  as  of 
that  date. 

As  to  the  payments  of  interest  to  appellee 
at  7  per  cent  semiannually,  we  are  of  oplti- 
ion  this  Is  not  usurious.  It  is  clalmoi^  there 
was,  by  the  writing  of  Mix  of  April  18,  1890. 
a  new  contract  to  pay  7  per  cent  for  one 
year  only,  and  that  this  was  a  novation  that 
destroyed  the  obligation  of  the  note  to  pay 

5  per  cent,  until  paid.  If  this  be  a  new  con- 
tract.—which  we  do  not  concede,— what 
would  be  its  terms  and  conditions?  It  would 
t>e  an  agreement  on  the  part  of  appellee  with 
Mix  that,  if  he  pay  the  Interest  semiannual- 
ly, they  will  accept  Interest  at  7  per  cent. 
Instead  of  exacting  it  at  8  per  cent,  as  tbe 
contract  stipulates.  So,  If  it  be  a  new  con- 
tract, its  effect  would  not  be  to  destroy  the 
original  one  to  pay  Interest  at  8  per  cent., 
and  put  the  contract  on  an  Interest  rate  of 

6  per  cent,  but  only  a  modification  of  the 
first  one.  to  the  mutual  benefit  of  both  par- 
ties. We  are  of  opinion  that  the  note  In 
question,  being  executed  when  8  per  cent. 
Interest  was  legal  when  contracted  for  by  Its 
terms,  which  are  binding,  draws  Interest  at 
8  per  cent,  per  annum  till  paid,  except  as 
It  is  modified  by  the  agreement  to  accept  T 
per  cent  in  semiannual  payments,  and  that. 
BO  far  as  this  record  shows,  there  has  been 
no  usury  exacted  or  paid.  This  view  is  sup- 
ported by  the  superior  court  (Yost,  J.)  la  the 
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case  of  Varmera*  Bank  t.  Henry  County 
Tnut  Co..  ID  Ky.  Law  R^.  9G.  Finding  no 
error,  the  judgment  la  affirmed. 


SCHMEl'ZER  T.  LOUISVILLE  &  N.  R.  CO. 
(Court  of  Appeals  of  Kentucky.  Jan.  28,  1»!)8.) 
Appeal  avd  Ekror— Second  Appeal. 
llie  decision  on  a  former  appeal  is  the  law 
of  the  case. 

Appeal  from  circuit  court,  Jefferson  county. 

"Not  to  be  officially  reported." 

Action  by  Jacob  Schmetzer,  by  next  friend, 
against  the  Louisville  &  NaahrlUe  Railroad 
Company,  for  personal  Injuries.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed. 

Kinney,  Gregory  &  Elnney,  for  appellant 

I-yttleton  Cooke,  for  appellee. 

WHITE,  J.  This  iB  the  second  appeal  of 
this  case.  The  former  opinion  will  be  found 
In  94  Ky.  424,  22  S.  W.  603,  and  the  facts  of 
the  accident  are  there  set  out  On  the  return 
of  the  case,  another  trial  was  had  before  a 
Jury,  and  at  the  conclusion  of  the  whole  of 
the  testimony  the  court  gare  a  peremptory  In- 
struction to  find  for  defendant  They  did  so, 
and  Judgment  was  rendered  In  accordance 
therewith.  After  motion  for  new  trial  had 
teen  overruled,  this  ap[>ealwa8  prosecuted.  Ap- 
pellant's connsel  has  furnished  no  brief  call- 
ing our  attention  wherein  the  eTldence  Intro- 
duced on  the  second  trial  differed  from  that 
Introduced  on  the  first  The  evidence  on  the 
first  trial  Is  not  In  this  record,  and  neither  Is 
the  old  record  put  with  this  one;  so  we  do 
not  know,  except  team  the  ojdnlon,  what  the 
testimony  was  upon  which  a  rerersal  was 
had.  From  this  record  we  see  no  reason  why 
the  former  opinion  does  not  apply  to  this  ap- 
peal. Finding  no  evidence  of  negligence  on 
the  part  of  appellee  causing  the  Injury  to 
appellant  Schmetzer,  In  our  opinion  the  per- 
emptory Instruction  was  In  accordance  with 
the  (pinion  of  the  court,  and  therefore  prop- 
er. Finding  no  error,  the  Jndgmmt  Is  af- 
firmed. 

SAMUELS  r.  SIMMONS. 
<Ooart  of  Appeals  of  Kentacky.    Jan.  26, 1898.) 

BOUXDARIBS  —  DeVKCT  IN  PLBADJNO  CuRSD— ScV- 
rtCIENCT  or  EVIDBNCB. 

1.  Thourh  the  petition  In  an  action  to  fix  a 
dirfalinf;  lini?  was  defective  for  want  of  a  suffi- 
cient descriprion  of  the  land,  the  defect  was 
cored  br  the  subsequent  pleadings,  which  finally 
presented  the  question  at  issue. 

2.  By  a  jodginent  fixing  a  dividinf  line,  plain- 
tiff recovered  118  acres,  iustead  of  75  acres,  the 
<-!ftimated  auantity  at  the  time  he  purchnsed. 
The  eridence  showed  that  neither  plaintiff  nor 
his  Tendm  considered  that  plaintUTs  purchase  in- 
t^Iuded  the  improvements,  which  he  got  by.  the 
judgment,  and  that  plaintiff  made  no  clnim  to  the 
improved  property  when  it  was  subsequently 
mid  by  bis  vendor  to  defendant,  though  he  was 
present  and  assisted  In  closing  the  trader  Beldf 
that  the  Judgment  was  against  the  evidentx. 

An>eiil  from  circuit  court,  Bullitt  county. 


"Not  to  be  officially  reported." 

Action  by  6.  \V.  Simmons  against  lAzxie 
Samuels  to  fix  the  dividing  line  between  ad- 
joining tracts  of  land.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

3.  W.  Groan,  for  appellant  E^lrlelgh  A 
Strauss,  for  appellee. 

GUFFY,  J.  The  appellee  Instituted  this  ac- 
tion against  the  appellant  in  the  Bullitt  cir- 
cuit court  It  Is  substantially  alleged  In  the 
petition  that  the  plaintiff  Is  the  owner  and  in 
possession  of  a  tract  of  land  in  Bullitt  county, 
containing  75  acres,  more  or  less,  conveyed  to 
him  by  George  Galtber  and  wife,  March  26, 
laee,  by  deed  of  conveyance  properly  exe- 
cuted and  recorded,  and  that  the  defendant 
I^Ie  Samuels,  subsequent  to  plaintiff's  pur- 
chase, purchased  a  tract  of  land  adjoining 
plaintiff's  land.  It  Is  fnrther  alleged  that  it 
Is  set  out  In  plaintiff's  deed  that  the  dividing 
line  between  him  and  defendant  is  as  fol- 
lows: "Beginning  on  the  north  side  of  Crow's 
Hue,  running  east  and  west  to  Nelson  Galth- 
er's  line,  containing  about  75  acres,  including 
all  south  of  this  line."  It  Is  further  alleged 
that  plaintiff  purchased  all  land  south  of 
said  line,  and  the  defendant  purchased  all 
the  land  owned  by  George  Oalther  north  of 
said  Hue,  as  Is  set  out  in  her  deed;  that  there 
Is  a  dispute  between  plaintiff  and  defendant 
as  to  the  location  of  said  line,  and  said  defend- 
ant Is  now  In  possession  of  part  of  plaintiff's 
land  south  of  the  line  above  set  out  and  re- 
fuses to  surrender  possession  of  said  land,  and 
defendant  Is  claiming  land  south  of  said  11m' 
as  her  own;  that  be  and  defendant  are  un- 
able to  establish  by  agreement  said  line,  and 
said  line  Is  In  dispute,  and  causing  numerous 
contentions  between  blm  and  defendant ; 
wherefore  he  prays  judgment  of  this  court 
establishing  said  line,  and  prays  Judgment 
for  possession  of  all  land  south  of  said  tine- 
and  for  all  general  and  proper  relief. 

The  answer  admits  that  plaintiff's  deed  from 
George  Gaithcr  recites  that  he  purchased  all 
the  Galther  tract  lying  south  of  the  line  be 
ginning  on  the  north  side  of  Crow's  land,  and 
running  east  and  west  to  Nelson  Galther's 
land  on  the  east,  and  that  defendants  purchas- 
ed of  said  Galther  all  the  remainder  of  the 
Galther  tract  north  of  said  line;  that  George 
Galther  sold  and  conveyed  to  the  defendant 
Lizzie  Samuels  all  the  land  north  of  said  line, 
and  defendants  are  holding  and  occupying 
same  under  their  said  deed,  duly  recorded  in 
the  clerk's  office.  They  deny  being  in  pos- 
session of  any  laud  south  of  the  true  line  be- 
tween them  and  plaintiff,  or  in  possession  of 
any  of  plainttff's  land.  It  is  further  alleged 
that  George  Galther  was  the  owner  of  what 
Is  known  as  the  McDanlel  tract  of  land,  of 
250  acres,  and  that  prior  to  plaintiff's  pur 
chase,  of  the  said  Galther,  of  the  tract  of 
land  set  out  in  the  petition,  Caiitbla  Crow  had 
purchased,  of  said  boundary  of  said  2r>(Vacre 
tract  of  land,  a  tract  of  land  described  In  her 
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deed  as  being  40  acrcB,  lying  on  the  northwest 
side  »f  eatd  boandary.  and  described  In  her 
deed  ae  follows:  "A  tract  of  about  forty 
acres,  b^n^  the  northwest  side  of  the  tract 
of  laud  conveyed  to  C.  Q.  Sheppard  on  the 
4tli  of  April,  1883,  by  the  master  commis- 
sioner of  the  Bullitt  circuit  court,  for  the 
heirs  of  Wm.  McDanlel,  deceased.  Said  land 
Joins  the  lines  of  Miller  on  the  west,  and  the 
line  of  Nelson  OalAer  on  the  east,  and  known 
as  the  Pond  Ridge  tract,  beginning  at  a  wal- 
nut aud  sassafras  at  tbe  north  corner  of  the 
forty-ncre  tract,  and  then  with  the  meanders 
of  Miller's  line;  thence  south,  with  Miller's 
line,  abont  200  yards;  thence,  leaving  Miller's 
line,  runnli^;  to  the  hill,  to  a  red  oak;  thence 
to  Kelson  Galther's  line,  to  tbe  beginning." 
It  Is  further  alleged  In  the  answer  that  tbe 
plaintiff  purchased  of  George  Gaither  tbe 
land  belonging  to  the  said  fifcDnniel  tract, 
lying  south  of  tbe  line  beginning  at  tbe  con 
ner  of  tbe  4<>acre  tract  described  In  Crow's 
deed  as  being  the  north  comer,  at  a -walnut 
and  sassafras,  and  running  doe  east  to 
son  Galther's  line;  that  It  waa  understood 
and  agreed  at  the  thne  of  plolntltTa  purchase, 
between  plalutltr  and  said  Qalther,  that  tbe 
north  corner  of  the  Crow  40'acre  tract,  at  a 
walnut  and  Bassafras,  was  to  be  tbe  begln- 
Dlng  corner,  and  plaintiff  was  to  have  an 
land  south  of  the  line  running  dne  east  from 
said  comer  to  Nelson  Galther's  land,  -and 
north  of  tbe  40-acre  tract  owned  by  Crow,  and 
between  It  and  Miller^  line;  that  plaintiff 
was  shown  this  comer  to  Crow's  land  as  the 
point  from  wbldi  his  line  was  to  run  east,  and 
plalntlfT  then  took  posseation  of  and  fenced  <^ 
this  land,  and  be  always,  until  the  Institution 
of  this  suit,  admitted  and  recognized  this  as 
the  tme  line  between  him  and  defendants, 
and  defendants  say  this' Is  tbe  tme  line  be- 
tween tliem  and  plaintiff;  tbst  Uie  line  of  tbe 
Crow  land  rans  northwest  widi  tbe  meanders  t 
and  qiurs  of  die  bill  from  said  norOi  comer, 
but  plaintiff  Is  claiming  that  tbe  saM  Une  be- 
gins several  hundred  yards  west  of  said  wal- 
nut and  sassafras  comer,  and  rannlng  otgt 
defendants'  land,  so  as  fa>  incAade  the  south 
side  of  the  house  and  part  of  tbe  peach  wvh- 
BTd;  and  plaintiff  Is  wrongfully  dalming  de- 
fendants* said  house  and  Improvements,  and 
has  cast  a  doud  over  defendants'  tiOs,  there* 
by  preventing  them  from  dlsposmg  of  timber 
on  their  land  from  snld  wrongful  claim.  De- 
fendants make  their  answer  a  cross  petition 
against  plaintiff,  and  asfe  that  the  land  from 
the  north  corner  of  the  Crow  40-acTe  tract,  at 
tlie  walnut  and  sassaftas,  thence  numbig  dne 
east  to  Xelson  Galther's  line,  be  adjudged  tbe 
true  dividing  line  between  plaintiff  and  de- 
fendant, and  that  plnlnUff  be  reqnleed  to  r»- 
llnqulsh  all  claim  to  land  lying  north  of  said 
line,  and  pray  for  all  proper  and  special  re- 
lief. By  an  amended  answer  It  Is  alleged  tbat 
tbe  defendant  Samuels  purchased  of  Qalther 
and  wife  all  the  land  known  as  the  McDanlel 
tract,  of  250  acres,  fully  described  In  her 
deed  from  Gaither,  December  4,  1888,  except- 


ing from  tbeir  purchase  40  aer»  sold  to  PiUl- 
^p  Crow  OD  tbe  northwest  of  said  ttnd,  next 

to  Miller's  land,  20  acres  conveyed  to  plain- 
tiff, Simmons,  In  1S93,  and  25  acres  In  1891, 
and  what  is  described  In  the  deed  of  plaintiff 
as  betag  T5  seres,  ^nore  or  less,  and  tbct  ttw 
defendants,  by  their  mid  deed,  purchased  all 
the  remainder  of  said  tract  ot  250  acres,  and 
own  same;  that,  since  tltelr  said  pucduise, 
they  have  owned  and  held  possession  «f  aU 
the  land  belonging  to  said  250-acre  tract  lying 
north  of  the  true  dividing  line  between  plain- 
tiff and  defendants,  and*  set  out  in  their  orig- 
inal answer  as  the  tme  line  of  itlalntiff's  land 
purchased  from  George  Guither;  that  plain- 
tiff purchased  all  the  land  south  of  a  line  run- 
ning east  and  west,  beginning  at  the  northern 
corner  of  the  Crow  40-acre  tract,  to  wit,  a  wal- 
nut and  sassafras,  which  description  in  plain- 
tiff's deed  Is  erroneous,  and  said  description 
In  said  deed  as  beginning  on  the  north  side 
of  Crow's  line,  and  running  east  and  west  to 
Nelson  Galther's  line,  was  made  by  mistake 
and  fraud,  whereas,  in  fact,  the  true  descrip- 
tion should  be  beginning  at  tbe  north  como' 
of  the  Crow  40-acre  tract,  and  running  east 
and  west,  Instead  of  beginning  on  t^ie  north 
side  of  tbe  Crow  40-acre  trac^  and  mnidng 
cast  and  west. 

After  Issue  Joined  and  proof  talien,  the  court 
adjudged  in  favor  of  plaintiff.  The  effect  of 
said  Judgment  seems  to  adjudge  to  plaintiff 
about  118  acres  of  land,  although  his  deed  calls 
for  about  75  acres,  more  or  less.  It  also  ad- 
judged to  plaintiff  the  dwelling  house  of  de- 
fendant, and  a  considerable  portion  of  her  Im- 
proved land;  and,  from  thJt  Judgment,  appel- 
lant prosecutes  this  appeal.  It  Is  earnestly  con- 
tended for  appellant  that  the  petition  Is  fatal>y 
defective,  so  mudi  so  that  the  Judgment  ren- 
dered Is  wholly  unsupported  by  the  petition, 
and  that  the  Judgment  ought  to  be  reversed  for 
that  reason;  second,  that  the  evidence  clearly 
establishes  ai^ellont's  right  to  the  Lmd  as  claim- 
ed in  the  answer.  It  is  the  contention  of  the 
appellee  thnt  tbe  pleadings  finally  presented 
the  Issue,  which  was  the  proper  location  of  the 
dividing  line  between  appellant  and  appellee, 
and  that  the  suit  was  not  a  suit  In  ejectment, 
but  one  to  ascertain  and  locate  the  true  dividing 
line,  and  that  tbe  answer  and  <tosB  petition  of 
appdlant  fully  described  botb  tracts  of  land  as 
fully  set  ont  In  both  deeds;  therefore,  there  can 
be  no  trouble  in  the  Insufficiency  of  descrip- 
tion; and,  as  to  the  question  of  fact  as  to  the 
location  of  this  line,  that  the  chanceBor  ren- 
dered Judgment  In  favor  of  the  appellee,  as  con- 
tended for  by  him,  and  that  his  judgmoit 
should  not  be  disturbed,  being  supported  by  tbe 
proof. 

It  seems  to  as  that  tbe  pleadings  finally  pre- 
sented tbe  question  at  Issue,  namely,  the  di- 
viding line  between  tbe  parties;  and,  this  being 
true,  the  defects  of  the  petition  were  cured  by 
the  subsequent  pleadings.  It  appears  from  tbe 
evidence  that,  according  to  tbe  Judgment  ap- 
pealed from,  the  plaintiff  recovered  118  acies, 
Insteod  ot  Tfi  acEei»  tha  astbnated  amooiU  at 
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ttw  Unw  of  nleL  It  nani  pefteeUi!  mutltet 
that  neither  appeUaa  nor  Ida  Tondor,  Oalther, 
«oiisId«red  that  tbo  ponduw  hgr  appdlee  In- 
-eluded  the  residence  ajid  Improved  property  then 
owned  by  Gaither.  It  also  anwan  Jn  erl- 
dence  Uiat  awdlee  had  a  mortgage  upon  Q^th- 
er'B  land  for  more  than  $200,  and  that  be  was 
jtresent  at  the  time  of  the  sale  to  appellant,  and 
-was  aiding  to  a  greater  or  less  extent  the  cloe- 
fciK  of  the  trade,  and.  In  tact,  received  the 
amount  of  bis  mivtgase  out  of  the  pavdiaae 
money;  ant^l^  the  uncontradicted  tcatlmoiv  It 
appears  that  be  fully  understood  that  appelant 
was  purchasing  the  dwelling  of  said  Galtber.  ■ 
and  at  no  time,  by  word  or  deed.  Indicated  that 
he  had  any  claim  upon  the  Impromnenta  thai 
being  ti£di  but,  on  the  contrary,  it  apfMan 
that  he  asvured  the  ^peUant  that  said  Qaltbcr 
would  surrender  poasession,  she  having  exprees- 
•«d  some  solicitude  In  rexard  to  the  poaseBslon. 
It  seems  that  the  anwUee  only  paid  $120  fcr 
bis  purchase,  and  that  appellant  gave  the  sum 
-of  ^00  for  the  portion  purchased  by  her.  The 
weight  of  the  evidence  conduces  to  show  that 
both  appellee  and  his  vendor  contlnned  ta  act 
vpon  the  assomptUra  that  Galtb«'*s  dwelUng 
and  improyenumta  had  not  been  sold;  and  this 
asHumpd(»i  seems  to  have  continued  np  to  the 
time  of  some  controvn^r  between  appellant 
and  appellee  as  to  a  roadwcy  through  appel- 
lant's land.  It  aroears  from  the  surreyoc's  re- 
port that,  under  the  Judgment,  Samuels  would 
get  131)  acres.  It  seems  to  us  that  the  Judg- 
ment of  the  (Krcult  court  Is  not  In  accordance 
with  the  preponderance  of  the  evidence,  taking 
all  the  bets  and  circumstances  Into  consfdera- 
tloo;  and  that  judgment  Is  reversed,  and  the 
cause  remanded,  with  directions  to  fix  the  wal- 
nut and  sassafras  as  plaintiff's  beginning  cor- 
ner or  starting  point,  which  seems  to  be  the 
north  comer  of  the  Crow  46-acre  tract,  and  run 
from  the  said  beginning  comer  east  to  Xelson 
Galther's  hmd,  and  adjudge  the  same  to  be  the 
dividing  line  between  appellant  and  appellee, 
and  for  im>ceedlngs  conslstettt  herewith. 


WICKS  fit  al.  V.  DEAN  et  at. 
(CJoart  of  Appeals  of  Kentucky.    Jan.  27,  1808.) 
WiTsewes  — Transactions  ■with  Pei(9o:<9  Bisob 

l>CCSASID  —  U^EO  FIUIM  WiPB  TO  (10SBAND» 
FhIVJUOED  CMIllOMiOATIONS  TU  ATTOHSBT. 

1.  To  ao  action  by  the  wife's  heir  to  set  aside 
certain  deeds  whereby  Uie  wife's  title  to  Ijind 
irns  Tested  in  the  basnnnd,  the  hualmnd,  t.hon;;li 
Dot  competent  to  testify  as  to  any  trnnsuption 
with  his  wife,  was  coniiietcnt  to  testify  that  be 
na/l  money  when  married,  aud  cootinucd  to  make 
monex  thereafter,  and  had  llred  economicnlly 
and  saved  hiS  mouey. 

2.  It  was  competent  for  the  hnsband  to  testify 
as-  to  the  extent  to  which  he  administered  mor- 
phine to  bis  wife,  and  its  effect  on  her,  plain- 
tiff hnrinr  testified  in  relation  thereto. 

3.  llie  wife,  her  bosbaud  jcHning  ber,  can  con- 
Tey  her  (property  to  a  third  person  with  the  un- 
derstanding that  that  person  Is  to  conTey  It  to 
the  hnsband,  and  the  conveyance  thus  made  to 
di»  husband  Is  Tslid. 

4.  HiB  famden  is  on  one  who  seeks  to  set  aside 
«ueb  a  deed  for  fraud  or  undue  influence. 


6.  Cir.  Code  Prae.  I  606,  sobsco.  6,  wUc^  pro- 
videa  that  "do  attorney  shall  testify  canceruiug 
a  communication  made  to  him  in  his  profession- 
al cbarncter  by  bfo  cUent,  or  his  advice  thereon, 
without  his  client's  consoDt,"  does  net  render  an 
attorney  lacoinpetent  to  testis  as  to  the  condi- 
tion of  his  client's  mind  when  she  instructed  him 
to  prepare  certain  deeds. 

U.  A  motion  to  excmde  all  the  testimony  of  a 
witnetis  is  properly  overrsled,  wb«e  sdow  part  of 
it  is  competent. 

7.  The  court  harlnjt  oTerruled  a  motion  to  ci- 
dade  all  of  certam  depositions,  portions  of  which 
were  eompeteat,  it  will  be  pretniaed  that  the 
court  considered  only  the  competent  portions,  the 
bill  of  exceptions  failing  to  show  what  parts 
were  considered. 

8.  In  an  eqoi^  case  the  coort,  on  appeal^ will 
eonaider  only  the  competent  evidence,  witbont 
reference  to  the  ruling  of  the  lower  court  there- 
on. 

9.  Plaintiff  having  accepted  a  conveynnts  to  a 
port  of  the  land  embraced  In  the  deed  from  her 
mother,  which  she  seeks  to  set  aside,  she  cannot 
hare  the  relief  sought,  without  rdnvestiug  the 
defendant  with  title  thereto. 

Appeal  frorn  dreolt  court,  McCtaclcm 
county. 

"To  be  officially  reported." 

Action  by  Jessie  Wl^s  and  oth«B  ajEBlnat 
John  Dean  and- others  to  set  asUe  certain 
deeds.  Judgmont  for  defendants,  and  idaln- 
tlfFs  appeal.  AiBrmed. 

Clarence  Dallam  and  Ilcnry  Burnett,  for 
appellants.    L.  D.  Huabands,.for  appellees. 

PATNTStB,J.  TheappeUant  Jessie 'Wicks 
Is  a  daughtn  of  Josephine  Dean,  the  Issue  of 
her  mnrrlage  with  one  Dan  Bley.  EHte  after- 
wards married  the  appellee  John  Dean.  Mrs. 
Dean  Is  the  daughter  of  Mrs.  Barah  O.  Trow- 
eU,  from  whom  she  Inherited  some  estate. 
She  acquired  by  pnrcbase  at  cammissloncr's 
sole  (which  was  ordered  atdd  In  a  suit  to  set- 
tle her  mother's  esMte)  what  la  known  as  the 
"Old  Homestead*"  on  Jefferson  street,  Far 
dncah,  Ky..  and  also  what  is  known  as  the 
"MacKolght  Lot"  The  purchase  price  of 
these  lots  was  $2,155.  A  deed  was  made  to 
Mrs.  Dean  for  this  property  on  January  12, 
180L  On  January  30^  1880,  th«re  was  con- 
veyed to  John  and  Josephine  Dean  what  Is 
kno^-n  in  this  record  as  the  "Parker  Lot," 
In  consideration  of  $1,200.  On  May  20, 1880, 
there  was  conveyed  to  them  what  Is  known 
as  the  "Herndon  Lot,"  in  considwation  of 
$325.  On  Joly  2i,  1890;  there  was  conveyed 
to  them  what  is  known  as  tho  "Spriggs 
Ijot,"  In  consideration  of  $10a  These  deeds 
were  to  Dean  and  his  wife,  Josephine.  They 
held  the  last  three  lets  until  June  2a  1S92, 
when  Dean  and  wife  made  a  deed  to  James 
Lang,  by  which  they  conveyed  them  to  him. 
Lang  then  conveyed  the  three  lots  to  the  ap- 
pdlee  John  Dean.  Thus  the  mattw  stood 
until  August  SO,  ISM.  when  Dean  and  wife 
made  a  deed  to  one  Bouse,  by  which  they 
conveyed  to  bim  what  is  known  as  the  "Old 
Homestead'*  property  and  the  FaAer  lot 
Bouse  then  conveyed  tiie  old  homestead 
-property  to  John  Dean,  and  afterwards  (but 
before  the  death  of  Mrs.  Dean)  conveyed  the 
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Parker  lot  to  tbe  appellant  Jessie  Wlcfcs.  On  ' 
NoTember  18^  1883.  Mrs.  Dean  died.  It  ap- 
pears tbat  Dean  and  wife  nerer  bad  any 
fhlldren  bom  to  tbem,  so  the  MacKnlght  lot 
passed  to  the  appellant  Jessie  Wlcka  by  in- 
lierltance  from  faer  mother. 

This  action  was  Instituted  by  the  appel-  , 
lent  Jessie  Wicks  and  her  husband  to  set  . 
aside  the  several  conveyances  by  wblch  John 
Dean  was  rested  with  a  title  to  the  prop- 
erty described.   It  Is  alleged  tbat  all  the  < 
property  was  paid  for  with  the  money  of 
Mrs.  Dean,  and  tbat  the  deeds  which  rested 
John  Dean  with  title  to  the  property  were 
procured  by  fraud,  coercion,  and  undue  In- 
fluence.  The  rarlous  allegations  of  the  peti- 
tion may  be  thus  summarized.  Outside  of  tbe 
testimony  of  John  Dean,  tbe  evidence  Is  not 
satisfactory  as  to  whose  money  paid  for  tbe 
rarlous  pieces  of  property,  except  it  Is  certain  . 
that  part  of  Mrs.  Dean's  money  or  property 
did  pay  for  tbe  old  homestead  property  and 
the  MacKntght  property.  From  the  rlew  we 
bare  of  the  case,  It  Is  not  very  Important  to 
know  whose  money  was  used  In  paying  for 
the  property.   John  Dean  could  not  testify 
concerning  any  communication  wblch  oc- 
curred between  him  and  his  wife  during  mar- 
riage.   Neither  could  be  testify  concerning 
any  transaction  with  her,  except  for  tbe  pur- 
pose and  to  the  extent  of  affecting  one  who 
Is  llrlng,  and  who  was  orer  14  years  of  age, 
and  of  sound  mind,  and  heard  tbe  statement, 
or  was  present  when  such  transaction  took 
place,  eta,  and  testified  concerning  it,  etc  ; 
Clr.  Code  Prac.  i  606.    He  was  a  competent 
witness  to  prove  that  he  had  money  when  I 
he  was  married,  and  continued  to  make  mon-  | 
ey  tfaereaftei',  and  that  he  had  llred  econom-  j 
Ically  and  sared  his  money.    It  may  be  add-  | 
ed  here  that  be  was  a  competent  witness  to  ; 
prore  tbe  extent  be  administered  morphine  j 
to  bis  wife,  and  its  effect  upon  her,  as  tbe  i 
appellant  Jessie  Wicks  had  testified  in  rela- 
rlon  thereto. 

On  June  2S,  1802,  when  tbe  conreyance  was 
made  to  Ijmg,  Mrs.  Dean,  according  to  tbe 
deeds,  owned  one-half  of  the  property.    After  [ 
the  careful  reading  of  the  record,  we  hare  ; 
reached  the  conclusion  that  there  Is  practically 
no  evidence  which  tends,  In  tbe  slightest  de- 
gree, to  show  that  any  sort  of  Influence,  im- 
proper or  otherwise,  was  brought  to  bear  upon 
Mrs.  Dean  to  Induce  ber  to  place  tbe  title  to 
her  one-half  Interest  In  the  lots  in  her  husband, 
nils  court  has  held  fn  uumerons  cases  that  tbe 
wife,  her  husband  Joining  her,  can  convey  her 
property  to  a  third  person,  with  the  understand- 
ing that  that  person  convey  it  to  the  husband. 
If  the  conveyance  Is  thm  made  to  tbe  busband. 
It  Is  valid.    Tbe  only  way  to  set  aside  such  a  i 
conveyance  Is  to  show  that  it  was  procured  by  i 
fraud,  coercion,  or  undue  Influence.     Scar-  j 
borough  V.  Watkins,  (*  B.  Mon.  M5;  WlUls  r.  | 
Woodward,  2  Bush.  215;  Todd's  Heirs  v.  Wick-  ■ 
Uffe,  18  B.  Mon.  90S.    The  rule  Is  also  an-  | 
nounced  that  the  bunion  Is  iq>on  the  par^  as-  < 


sailing  the  deed  to  estaUIsh  tbe  tacts  which  will 
Justly  a  court  in  setting  it  aside,  'nierefore  It 
may  be  added,  at  this  point,  tbat  tbe  court  did 
not  err  In  ruling  tbat  the  Inrden  ot  proof  was 
upon  the  plaintiff.  At  the  time  tbe  deed  was 
made,  In  June,  1882,  to  which  we  bare  al- 
luded. Mrs.  Dean  was  in  good  health.  Tbe  tes- 
timony In  tUs  record  shows  tbat  she  was  a  wo- 
man of  mrasual  intelligence  and  ability,  and 
that  bar  hosband  deferred  to  her  Judgment  In 
boslness  affairs.  The  proof  shows  that  tbe 
wife  and  husband  treated  each  other  with  great 
affection  and  consideration,  and  the  most  ideas- 
ant  relatltaia  existed  between  them.  It  like- 
wise shovs  tbat  the  mother  loved  ber  daughter, 
and  tbat  tbey  maintained  tiie  affectionate  rela- 
tlona  which  usually  exist  between  motbw  and 
daughter.  At  tbe  date  of  tbe  deed  made  Au- 
gust 30, 1893,  Mrs.  Dean  was  sufferbig  with  an 
Incurable  disease,  which  her  busband  knew,  and 
It  is  fair  to  condude,  from  the  evidence,  tbat 
Mrs.  Dean  was  aware  of  her  condition.  The 
appellant  sought  to  show,  by  testimony,  that  her 
mother's  capacity  to  enter  Into  such  a  transac- 
tion was  Impaired  1^  tbe  use  of  morphine,  and 
that  It  was  principally  administered  by  tbe  hus- 
band to  allay  pain,  and  while  In  tbat  condition 
she  was  Influenced  by  her  busband  to  make  the 
conveyance.  We  think  tbat  the  plaintiff  hai^ 
failed  to  sustain  her  charge  In  that  respect. 
While  It  is  true  that  morphine  was  admlnif:- 
tered  to  her,  we  are  of  the  opinion  that  when 
she  made  the  deed  she  was  In  full  possession 
of  her  faculties,  and  knew  what  she  was  doing, 
and  the  deed  but  carried  out  her  wishes.  J.  G. 
Husbands  prepared  the  deed  to  Rouse,  and  tbe 
one  from  Rouse  to  Dean.  He  details  In  hl^ 
testimony  the  circumstances  under  which  tbe 
deeds  were  made.  He  was  the  attorney  of 
Dean  and  wife,  and  It  Is  claimed  by  reason  of 
tbat  fact  tbat  his  testimony  Is  Incompetent,  and 
that  be  could  not  detail  what  occurred,  with- 
out his  client's  consent.  Subsection  5,  S  QOti. 
Civ.  Code  Prac,  reads  as  follows:  "No  attor- 
ney shall  testify  concerning  a  communication 
made  to  him  in  bis  professional  character  by 
bis  client,  or  bis  advice  thereon,  without  his 
client's  consent."  Husbands  testified  as  to 
what  Mrs.  Dean  said  on  the  occasion  In  ques- 
tion with  reference  to  how  she  wanted  the 
deeds  made.  The  presumption  Is  tbat  the 
deeds  were  made  as  Mrs.  Dean  desired  them  tn 
be  made;  therefore  Husbands'  testimony  was 
imlmportant  as  to  her  directions  as  to  how  sht- 
wanted  the  deed  made.  Without  stopping  to 
inquire  whether  it  was  competent,  under  thv 
circumstances,  for  him  to  prove  what  she  said. 
It  was  certainly  competent  for  him  to  prove  the 
condition  of  ber  mind  when  be  was  Instructed 
to  prepare  the  deeds.  He  testified  that  he  had 
known  her  a  long  time,— knew  her  weU;  thni 
she  was  a  woman  of  more  than  ordinary  Intel- 
l^ience  and  business  capacity;  and  that  ber 
mind  was  In  Its  usual  condition  when  she  con- 
sulted him  In  regard  to  writing  the  deeds.  It 
was  competent  for  him  to  prore  these  facts. 
Tbls  court  In  Halt  t.  Benfro,  3  Mete.  (Ky.)  5.3. 
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in  construing  the  fifth  suMlvIsion  of  section 
670  of  the  old  Clrll  Code,  which  Is  substan- 
tially the  same  aa  the  present  Code,  In  relation 
to  the  right  of  attorneys  to  testify  as  to  com- 
munications made  to  them  In  their  professional 
character,  after  quoting  the  language  of  the 
Code,  said  that  "In  all  other  cases  an  attorney  ' 
is  a  competent  witness  for  or  against  his  client.  I 
Whether  he  should  or  should  not  testify  while  ! 
the  relation  subsists  Is  a  question  of  profes*  ' 
j«lonal  fffoprlety,  which  he  alone  la  to  deter-  ; 
mine  for  himself,  and  with  which  the  court 
has  no  concern."  The  facts  which  we  have 
Just  detailed,  to  which  the  attorney  testified, 
were  not  communications  made  to  him  by  his 
client.  So,  under  the  plain  provisions  of  the 
Code,  it  was  not  Incompetent  The  plaintiff 
moved  to  exclude  all  the  evidence  of  Husbands. 
The  court  overruled  the  motion.  Even  if  there 
was  some  part  of  Husbands'  testimony  which 
was  not  admlsdble,  the  court  properly  over- 
ruled the  motion,  because  part  of  bis  ta'^timony, 
as  we  have  Indicated,  Is  clearly  competent 
The  knowledge  he  possessed  with  reference  to 
the  mental  condition  of  Mrs.  Dean  Is  not  a 
communication  from  his  client,  much  less  a 
privileged  one.  A  motion  was  also  made  to 
exclude  all  the  evidence  of  John  Dean,  be- 
■  cause  he  was  the  husband  of  Josephine  I>ean. 
Without  going  Into  detail  as  to  what  part  of 
his  testimony  was  competent  and  what  was 
not,  it  la  sufficient  to  say  that  some  of  it  was. 
Fbe  presumption  should  be  Indulged  that  the 
court  considered  only  such  parts  of  the  evl- 
ilence  of  Dean  and  Husbands  aa  were  compe- 
tent. This  presumption  should  be  Indulged,  be- 
cause the  bin  of  exceptions  does  not  ehow-what 
part  of  the  deposition  of  Dean  and  Husbands 
were  considered  by  the  court.  The  motion  to 
exclude  all  of  their  depositions,  and  the  ruling 
of  It  does  not  present  the  matter  so  this  court 
can  determine  wherein  the  court  erred.  If  at  all, 
in  attaching  any  Importance  to  Incompetent 
evidence.  Besides,  this  Is  a  proceeding  In  equi- 
ty, and  the  court  In  reviewing  the  Judgment 
would  consider  that  part  of  their  evidence  which 
was  competent  and  determine  from  such  part 
as  was  competent  and  the  other  evidence  In  the 
case  whether  the  Judgment  of  the  lower  court 
was  erroneous.  We  have  assumed  that  the 
transaction  on  June  28,  1892,  was  valid;  there- 
fore Dean  owned  the  Parker  lot  at  the  time  the 
conveyance  was  made  to  Rouse.  The  appel- 
lant through  Rouse,  obtained  title  to  the  Far- 
leer  lot  She  has  neither  offered  nor  shown  her 
ability  to  convey  It  to  Dean;  and  bad  the  rec- 
ord shown  that  the  deed  of  August  30,  1803, 
was  procured  under  such  drcumstances  aa 
would  authorize  the  court  to  set  It  aside,  the 
court  could  do  so  only  upon  condition  that  the 
Appellant  reinvested  the  appellee  Dean  with,  the 
title  to  the  Parker  lot.  Besides,  there  Is  no 
proof  <other  than  that  which  is  afforded  by  the 
recitals  )Q  deeds)  that  tt^e  old  homestead  prop- 
erty was  of  greater  value  than  the  Parker  lot. 
We  are  of  the  opinion  that  the  court  below  did 
not  err  Jn  dismissing  appellants'  petition:  there- 
fore the  judgment  is  affirmed. 


BROWN  et  al.  r.  BBTANT  et  al. 
(Gkmrt  of  avU  Appeals  of  Texas.   Dec  11, 
,  1897.) 

Bulb  is  Hhbllbt's  Cask  —  Afplicatioh— Ibtbn- 

TIOS. 

L  AVhere  a  testator  devised  property  to  one 
for  lift,  with  remainder  Id  fee  simple  to  his 
heirs,  the  ler:atee  takei  the  absolute  fee  in  the> 
property,  under  the  rule  in  Shelley's  Case. 

2.  Since  the  rule  'n  Shelley's  Case  is  one  of 
law,  and  not  of  coustruction  or  Intention,  evidence 
of  the  express  intention  of  a  testator  to  devise 
only  a  life  estate  to  his  wife  and  children,  witli 
remainder  to  their  heirs,  is  inadmissible. 

Appeal  from  district  court  Fannin  county; 
B.  D.  McClellan,  Judge. 

Action  by  Nancy  B.  Bryant  and  others 
against  C.  A,  Brown  and  others  for  the  con- 
struction of  the  will  of  the  testator  of  both 
parties.  The  defendants  answered  by  Join- 
ing in  the  prayer  for  the  court  to  construe 
said  will.  From  a  decision  that  the  will 
devised  to  aU  the  legatees  only  a  life  estate. 
defendantB  appeal.  Reversed. 

Richard  B.  Semple,  for  appellants. 

Conclusions  of  Fact 

TARLTON.  a  J.  The  duly-probated  will  of 
Ijabsn  Bryant  deceased,  contains  the  follow- 
ing clauses,  which  glre  rise  to  liie  quesUons 
presented  In  this  appeal:  "Item  3.  t  give 
and  beqneath  to  my  beloved  wife,  Nancy  E. 
Bryant  one-flCth  of  the  entire  estate,  both 
real  and  personal,  which  I  own  and  shall  be 
seised  of  at  my  death.  Item  4.  I  give  and  be- 
queath to  my  son  0.  U  Bryant  one-flftb  of 
all  the  estate,  both  real  and  pennnal,  of  which 
I  may  be  seised  and  possessed  at  my  death. 
Item  6.  I  give  uid  bequeath  and  devise  to 
my  son  J.  W.  Bryant  one-fifth  of  all  the 
estate,  both  real  and  personal,  which  I  may 
own  and  be  seised  of  at  my  death.  Item  6. 
I  glre,  bequeath,  and  devise  to  my  daughter 
Martha  Jane  Bryant  one-fifth  of  all  the  es- 
tate, both  real  and  personal,  which  I  may 
own  and  be  seised  of  at  my  death.  Item  7. 
I  give,  bequeath,  and  devise  to  my  daughter 
Bettle  Brown  one4fth  of  all  the  estate,  both 
real  and  personal,  which  I  own  and  may  be 
seised  of  at  my  death.  Item  &  It  is  my 
express  will  that  the  lands  bequeathed  here- 
in to  my  aaid  wife  and  children  Is  limited 
to  them  and  each  of  them  daring  their  natural 
lives,  to  be  used  and  controlled  1^  them  free 
from  all  rents,  and  after  their  death  to  go 
to,  and  be  the  property  In  fee  simple  of,  their 
heirs." 

Conclusions  of  Law. 

His  honor  construed  this  wlJl  to  devise  to 
the  widow  and  children  a  life  estate  only 
In  the  lands,  holding  that  at  their  death  these 
lauds  should  become  the  absolute  property  in 
fee  simple  of  the  persons  who  shall  be  heirs 
at  law  of  these  devisees  at  their  death.  Ibe 
sole  quoslion  for  our  decision  Is  whether  this 
construction  is  correct,  it  being  insisted  by  the 
appellants  that  a  proper  Interpretation  of  tbe 
will,  by  virtue  of  the  rule  In  Shelley's  Case, 
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requires  ttiat  the  Iiutrnment  be  construed  as 
passing  a  title.  In.  fee  simple,  to  the  widow 
and  tbe  children  named  In  the  bequests.  We 
thitite  th%  contentlcm  ol  the  appellants  well 
founded.  The  doctrine  at  cAnmon  law,  first 
authoritative  announced  In  Shelley's  Case,  la 
"thai;  If  an  estate  for  life,  or  any  other  par- 
tlcidftr  estate  of  ft«du)ld,  ba  given  to  one, 
with'  reeoalnder  to  his  heirs,  the  first  taker 
shall  be  held  to  have  the  fee,  and  the  heirs 
wUi  take  lyy  descent,  and  not  by-  purchase." 
Tied.  Beal  Prop.  |  433.  In  January,  ISfO,  the 
common  law,  as  far  as  consistent  with  the 
constitution  and  laws  of  this  state,  was  adopt- 
ed' as  the  nde  of  decision.  Hence  the  rule 
In  Shelley's  Case,  which  obtains  at  common 
law;  must  be  regarded  as  a  rule  of  pn^rty 
and  of  public  policy  to  be  applied  In  the  con- 
stmetlon  of  wills  In  Texas,  as  much  so  as  If 
It- bad-  been  spedflvally  thus  adopted  Yty  legls- 
latfre  enactm«it.  Hence,  also,  the  word 
'^elrs,"  as'  used  In  the  bequests  under  con- 
iMeratlon;  must  be  regarded  ' as  a  word  of 
limitation,  and  not  of  purchase,  and  we  are 
constrained  to  hold  that  tbe  will  passed  the 
absolute  fee  to  this  property  to  the  widow 
and  children  named,  and  not  merely  an  estate 
ftir:llfe^  as  held  In  the  court  bdow.  We  con- 
tant  oniselTes  with  static '  tbis  oondoMon 
wmumt  dahoratlcm,'  and  with  the  citation  of 
the  foUowIog  anthortues,  which  we  think  sua- 
tain  the  condnsloD:  Tied.  Beal  Prop.  SI  483, 
4B4t  2  Washb.  Beal  Pr^l  *273t  Hancock  v. 
Biitl«r,  21  Tex.'  804;  •  Hawkins  vi  Lee.  22 
T-eoc  647;  O'Brien  T.  Hllbom,  Id.  634;  Borers 
V,  Btuchard,  34  Tex,  462;  Polk  t.  Farts,  ft 
TeiK'  208^  Doefaltr's  Appeal,  01  Pa.  9, 
qinoted  In  22  Am.  A  Bng.  Ene.  Idw.  408,  40a 
As  these  antinrltles  htdd  that  the  rule  In  quee- 
titm  Is  one  of  law,  and  not  of  construction  w 
intention,  the  testimony  of  the  witness  Gross, 
to  tbe  effect  that  he  wrote  the  will  of  Laban 
Bryant,  deceased;  tiiat  ijUian  Biyant  stated 
to.  him  that,  as  some  of  his  children  had  not 
done  wdl.  and  were  in  debt,  he  wanted  to 
fix  his  will  so  that  his  creditors  could  not 
ton^  tbe  pnqierty  willed  to  them,  and  sa 
that  It  would  go  to  their  heirs  at  their  death; 
aad  that  ai  the  npresa  request  of  said 
Biraat  flie  will  was  drawn  giving  the  dev- 
isees only  a  life  estate  In  the  lands  there* 
in  devised,— was  ImmaterlaL  Tlie  language 
«f  the  bequests  bringing  th«B  within  the  rule, 
even  the  eatress  In^Uoa  of  the  testator 
that  It  diould  not  apply  will  not  preclude 
\tM  f^eratlon.  We  order  that  the  judgment 
be  reversed,  and  here  rendered  In  accordance 
with  this  condnadon. 


GAT  t;  PEMBERTOX  et  al. 
(Court  of  Ovil  Appeals  of  Texas.    Jan.  22. 
180S.) 

^OimtiOT  — Promise  to  Pat  Aitothbr's  Debt— 
Tmxij — Plkadixo— EvTne:rcK— Ih- 

MATBSIAU  OBJSCnoy. 

1.  A  creditor  can  recover  on  a  vnbnl  nramifle 
to  pay  the  debts  of  a  firm  made  to  debtors  In 


condderatlon  of  a  Un  ofrsnle  ot  lts.  pepperty 
(which  recites  that  the  promiAnrB-have  psi^l  snd 
agree  to  pay  the  vendors  debts),  although  the 
creditor  was  not  privy  thereto,  and  did  not  re- 
lease the  pvomiseea^ 

2.  Wher«  the  conrt  aaitafaur-a'  damoner  to  a 
petitioD  declaring  on  one  cause  o£  action,  and  it 
IS  amended  by  setting-  up  another,  hot  the  evi- 
dence is  admitted,  and  the  jury  instmcted  in 
conformity  with  the  ors^nal  petition,  the  court 
will  be  h^.to  havc  reeaUed  its  niliaK,on  the  de- 
murrer. 

3.  Wbere-the-  fiaehr  songbt  to  he  proved  by  the 
evidence  objected  to  are  proved  by  othw  evi- 
dence, atdi  ohi«ctit».wilI  not:he  consldared. 

Etror  from  district  court,  Midland  county; 
S.  H.  Morrlsonr,  Special  Judge. 

Suit  by  Pemberton  Bros,  ft  Yonngblood 
against  D.  P.  Oay  and  others  to  recover  the 
amount  of  a  promissory  note.  From  a  Judg- 
ment for  plalntitCs,  defendant  Gay  brings  er- 
ror. AfQrmed. 

Wm.  D.  Williams,  for  plaintiff  In.  emr. 
A.  S.  Hawkins,  foe  defendoHts  in  lenoc. 

STBPHENSk  J.  Tli»  i^ainisBnty-  note'  de- 
dared  and  recorered  upML  1&  tlda  case  by 
Pembecton  Bros.  &  Toumdilood  was  execut- 
ed by  Ingham  ft  8an»  whose  UabOlty  was 
not  denied.  Beooi^ery-  was  alaa  sought  and 
obtained  against  A.  S.  Beed  and  .D.  P.  Gay 
upMi  the  ground  of  a. promise,  for  a  valua- 
ble oiMBfideiatioB,  made  br  them  to  bigham 
ft  Hon  to  pay  tUs  debt  Unless  this  prom- 
ise, wbi(di  was  oral,  wastons-to  anawer  fotr 
tlia  debt  of  anothar;  .wltUn  ths- meaning  of 
ft»  statute  ct  fraute.  wliiefa.  m»  pleaded 
against  It,  the  writ  of  error,  la  without  merit. 
'ibe  iOOBStderation  for-  tlie  pnnnlsc  was  the 
execution  and  delivery  to  Beed  and  Gay 
Of  the  following  Instnunent:  "Sate -of  Tex- 
as, (3oaoty  of  Tarrant  Know  all  mas  by 
these  presents,  that  we^  &  A.  Ingham,  of 
the  county  <tf  Mitchell,  and.  state' of  Texas, 
and  Frank  bigham,  of  Taytar  oMmty,  bnt 
temporarily  tesldlag  wlthbL  the  covnty  of 
Crockett,  in  said,  stale,  as  psrtnm^  com- 
posing the  firm  of  Inf^sm  ftiSon;  and  indl- 
vlduoJly,  for  and  in  ctmsldwatlMi  that*  A.  S. 
Itoed  and  D.  P.  Gay  have  psid  and  aassmed 
to  pay  certain  of  our  Indlvldnal  aad  pnrtner- 
shlp  indebtedness  to  divers  and  snndry  par^ 
ties,  and  for.  tiiat  purpose  hove  advanced 
and  paid  out  large  soma  of  mcm^t  and  have 
become  liable  and  bowid  fOr  other  large 
sums,  have  tergslned,  saldr  asslgnedr  trans* 
f erred,  set  ov»,  and  delivered,  and  do  by 
these  presents  bargsbi^  mil,  asaigBt  transfier. 
set  over,  and  deUver.  onto,  tha  said  A.  S. 
Beed;  of  Xanraat  oonsty.  Texasr  and  D.  P. 
ti«7,  of  Rnmials  i  conn^.  Tens,  M  and 
singidar,  our  and  each  of  mrri^t,  titles  es- 
tate^ claim,  and  d«naud  of  vi^tsoever  kind 
or  character  Is  and  to  the-  Ltre  Oak  Bancb 
COD^iany,  a  private' corporation,  and  in  and 
to  Its  fram^iise,  undNtaUngs,  and  proper- 
ties of  evetT  description;,  and  all  and  singu- 
lar our  and  each  oC  ouc  iriiaEes  and  ourtlf- 
icates  of  shares  ot  stodCLln  saM:Llr«  Oak 
ItaQch  Company,  whetlwr  tbe  some  be  held 

Digitized  by  Google 


TEMPLE  GHOCEB 


CO.  T.  SULLIVAN. 


401 


by  uf  Indlvidoally  or  u  members  of  said 
firm  of  lagbam  &.  Son,  and  all  and  singular 
onr  rights  and  Interests  and  equities  in  all 
sucb  sbares  and  certificates  of  stock;  to 
luiTe  and  to  hold  the  same  unto  the  said 
A.  S.  Reed  and  D.  P.  Gay,  their  taeira,  ez- 
ecutors,  administrators,  and  assigns,  for- 
ever. Witness  our  hands,  this.  14th  day  of 
October.  A.  D.  18M.  The  words  'certain  of 
interlined  before  signing.  Ingham  &  Son." 
The  verdict  of  the  Jury,  with  sufficient  evi- 
dence to  sustain  It,  establish^  that  the  debt 
declared  on  was  covered  by  the  above  term, 
"certain  of  our  individual  and  partnership 
iDdebtednesa  to  divers  and  sundry  persons"; 
tliat  this  purported  bOl  of  sale  was  an  ab- 
solute conveyance  of  the  valuable  property 
therein  described,  and  not  merely  a  convey- 
ance In  trust  for  the  payment  of  the  "cer- 
tain indebtedness"  mentioned;  and  that, 
therefore,  the  promise  of  Reed  and  Gay, 
though  verbal,  to  pay  the  debts  of  Ingham  & 
Hod.  became  a  promise  to  pay  their  own 
debts  as  well.  Whether  the  purported  bill 
of  sale  was  an  absolute  conveyance  or  only 
in  trust  for  the  payment  of  debts  was  the 
controlling  issue,  with  evidence  tending  to 
support  the  two  (^posing  contentions.  Ac- 
cording to  the  testimony  of  S.  A.  Ingham, 
to  quote  his  own  language,  "the  agreement 
of  Mr.  Reed  and  Mr.  Gay  to  take  this  prop- 
erty, and  pay  the  debts  of  Ingham  &  Son, 
was  absolute,  and  was  not  qualified  In  any 
way."  The  Inducement  to  them  to  do  so 
was  also  shown,  In  that  Ingham  &  Son 
were  threatening  to  m&ke  an  assignment 
ot  their  property  to  pay  their  debts,  and 
Heed  and  Gay,  as  owners  of  the  rest  of  the 
stoctc  in  the  Live  Oak  Ranch  Company,  did 
not  want  the  stock  of  Ingham  &  Son  and 
tbe  debts  of  the  company  owing  to  Ingham 
&  Son  "to  be  scattered  around  among  a  num- 
ber of  small  holders."  The  evidence  also 
tended  to  show  that  the  value  of  tbe  prop- 
erty conveyed  was,  as  then  estimated,  at 
least  equal  to,  if  It  did  not  exceed,  the 
amount  of  Indebtedness  to  be  paid.  There 
was  also  evidence  tending  to  show  that  it 
was  afterwards  contemplated.  If  not  when 
tbe  trade  was  made,  that,  after  the  debts  of 
Ingham  &  Son  should  be  paid,  the  remainder 
of  the  property,  if  any,  would  be  turned  ovef 
to  Frank  Ingham,  of  said  firm;  though  S.  A. 
Ingham  denied  that  this  was  any  p^  of  tbe 
contract  I>efendantB  in  error  were  not  par- 
ties to  the  transaction  evidenced  by  tbe  bill 
of  sale,  and  did  not  release  Ingham  &  Son. 
We  are  of  opinion  that  the  promise  of  Reed 
and  Gay,  though  verbal,  and  tbough  defend- 
ants In  error  were  not  privy  thereto,  and 
4lld  not  release  Ingham  St  Son  from  the  debt 
so  assnmed.  may  yet  be  recovered  upon  by 
them.  Spann  v.  Cochran,  63  Tex.  240,  and 
that  line  of  cases. 

The  main  contention  of  plaintiff  In  error  Is 
therefore  overruled,  and  we  now  proceed  to 
consider  some  of  the  minor  ccmtentlons.  The 
court  first  sustained  exceptions  to  the  sec- 
44  8.W.-26 


ond  amended  petition,  declaring,  jointly  and 
severally,  on  the  promise  of  Reed  and  Gay, 
whereupon  a  trial  amendment  was  filed  set- 
ting up  a  conveyance  in  tmst,  termed  an  "as- 
signment," and  alleging  a  conversion  of  the 
property  by  Beed  and  Gay.  It  Is  hence  in- 
sisted that,  as  the  evidence  failed  to  show 
any  conversion,  and  the  second  amended 
petition,  after  the  trial  amendment  was  filed, 
no  longer  declared  on  the  promise,  the  ver- 
dict has  neither  pleading  nor  evidence  to 
support  It.  The  answer  to  this  Is  that  Id 
the  admission  of  evid^c'e  and  In  charging 
the  Jury  the  court,  in  effect,  took  back  the 
erroneons  ruling  on  the  demurrers,  and  sub- 
mitted the  issue  in  accordance,  with  the- 
views  above  expressed.  Instructing  the  Jury 
that  no  recovery  could  be  had  upon  the  the- 
ory of  an  assignment  or  conveyance  In  trust 
and  conversion.  Hence  there  was  no  neces- 
sity to  give  the  first  special  charge  request- 
ed by  Reed  and  Gay. 

As  to  the  contention  that  Reed  and  Gay 
were  sued  as  partners,  and  could  only  be- 
held liable  as  such,  we  repeat  that  the  prom- 
ise as  declared  on  was  a  Joint  and  several 
one,  tbe  petition  alleging  "that  thereupon- 
the  defendants  Reed  and  Gay,  and  each  of 
them,  •  •  •  for  a  valuable  consideratloD 
paid  them  by  the  defendants  Ingham  &  Son. 
promised  Ii^am  &  Son  to  pay  said  note," 
etc.;  and,  further,  "that  at  said  data  the 
said  detesdants  Ingham  As  Son  atM.  and  eaa- 
veyed  and  delivered  to  the  other  defendants 
their  said  property  above  mentioned.  In  con- 
sideration of  which  the  said  defendants,  and 
each  of  them,  agreed  and  covenanted  with 
the  said  Ingham  &  Son  to  pay  the  then  ex- 
isting debts  of  tbe  said  Ingham  &  Son,"  etc. 
These  quotations  are  from  the  second 
amended  original  petition,  npdn  which,  with 
the  trial  amendment,  the  case  was  tried.  As 
to  the  rulings  complained  of  In  admitting 
evidence  to  prove  the  partnership  of  Reed 
and  Gay.  It  Is  sufficient  to  say  that,  thongh 
alleged.  It  was  not  denied  nndw  oath,  and 
that  in  this  particular  Tentme^  at  least,  they 
were  partners,  was  clearly  proven  by  tes- 
timony other  than  that  objected  to.  Believ- 
ing that  the  foregoing  conclusions  sufficient- 
ly cover  all  the  questions  raised  by  the  sev- 
eral assignments  and  groiqw  of  assignments, 
we  affirm  the  Jndgmoit. 


TEMPLE  GROCER  CO.  v.  SULLIVAN  et  si. 
(Court  of  Civil  Appeals  oC  Texas.    Feb.  18, 
189a) 

Conversion— Market  Vilub— Vbrdiot  or  Jdrt 
— Kevibw  OS  Appeal. 

1.  in  nn  action  for  conversion,  an  instrQCtiOD 
llmitin?  the  market  value  of  the  goods  to  thdr 
value  in  bulk  at  the  time  and  place  they  were 
converted,  "and  allowing  the  seller  a  reasonable 
time  to  sell  said  goods  for  cash,"  was  correct 

2.  Where  there  Is  a  conflict  of  evidence,  the 
verdict  of  the  jury  will  not  be  disturbed  on  ap- 
peal. 
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Appeal  from  district  court,  San  Saba  coun- 
ty; W,  M.  Allison,  Judge. 

Action  by  W.  F.  Sulllran  and  otbers  against 
Temple  Orocer  Company  and  others  for  con- 
venko.  Judgment  for  plalntlfr.  Defendant 
Temple  Orocer  Company  af^eals.  Affirmed. 

Burlt!80u  &  Meeic  and  Banlcs  &  Gocbran, 
for  appellant  Welters  Bros.,  for  appellee  W. 
F.  SuUlTan. 

KEY,  J.  Appellee  W.  F.  Sullivan  Institut- 
ed this  suit  against  Temple  Grocer  Company, 
8.  E.  W.  Hudson,  sheriff  of  San  Saba  coun- 
ty, and  the  surettea  on  his  official  bond,  to 
recover  damages  for  the  conversloa  of  a 
stock  of  merchandise  alleged  to  belong  to  the 
plaintiff.  The  Temple  Grocer  Company 
pleaded  a  general  denial,  and  a  special  plea 
to  the  effect  that  Sullivan  and  one  W.  F. 
Johnson  had  entered  into  a  conspiracy  to  d»- 
frand  the  creditors  of  W.  F.  Johnson,  among 
whom  was  the  Temple  Grocer  Company,  and 
that  the  title  to  the  property  wbich  Sutllran 
claimed  to  have  obtained  from  Johnscu  was 
the  Ksvlt  of  a  fraudulent  transacti<m.  The 
case  was  tried  by  the  aid  of  a  Jury,  and 
Judgment  rendered  for  the  plaintiff  for  f 630.- 
07.  The  Temple  Grocer  Company  has  ap- 
pealed. 

In  charging  the  Jury  npon  the  measure  of 
damages,  among  other  things,  the  court  used 
this  language:  '*By  'market  value,'  as  used 
in  this  charge.  Is  meant  the  value  of  the 
goods  in  the  town  of  San  Saba  on  June  24, 
ISIK!,  the  goods  being  sold  In  bulk,  and  allow- 
ii^  the  seller  a  reasonable  time  within  which 
to  sell  said  goods  for  cash."  The  latter 
clause  of  this  charge  la  objected  to  as  in- 
grafting upon  the  rule  of  law  an  improper 
llnittatlon.  No  authorities  are  cited  In  sup- 
port of  uppellant's  contention,  and  we  do 
not  believe  that  any  can  be  found.  The 
charge  referred  to  limited  the  market  value 
of  the  property  to  the  value  in  bulk  at  the 
time  and  place  It  was  converted;  that  is  to 
say,  the  amount  for  wblcb  It  could  bave 
been  sold  at  said  time  and  place,  allowing  a 
reasonable  time  within  whicli  to  sell  It.  If 
projperty  Is  to  t>e  sold  upon  any  market,  it  Is 
only  Just  to  its  owners  to  allow  a  reasonable 
time  In  which  to  sell  it,  and  we  do  not  think 
there  is  any  merit  In  the  complaint  urged 
against  the  charge.  The  plaintiff  bought  the 
property  from  W.  P.  Johnson  prior  to  the 
time  the  Temple  Grocer  Company  levied  Its 
attachment  upon  it,  and  It  is  urged  in  this 
court  that  the  great  preponderance  of  tes- 
timony shows  that  Johnson  and  the  plaintiff 
entered  Into  a  conspiracy  to  defraud  the 
Temple  Grocrr  Company  and  other  creditors, 
and  that  the  conspiracy  was  consummated 
by  the  sale  from  Johnson  to  the  plaintiff. 
According  to  the  testimony  of  Johnson  and 
the  plaintiff,  the  consideration  for  the  sale 
of  the  property  was  certain  indebtedness  of 
Johnson  to  the  plaintiff,  and  an  agreement 
by  the  plaintiff  to  pay  certain  debts  owing 


by  Johnson,  for  which  the  plaintiff  was  sure- 
ty. The  property  sold  was  not  in  excess  of 
the  consideration  given  for  it  if  the  testimo- 
ny of  -Tohnsoa  and  the  plaintiff  Is  true;  and. 
while  there  are  some  circumstances  that  tend 
to  support  appellant's  contention,  we  are  not 
prepared  to  say  that  the  Jury  did  wrong  in 
giving  credence  to  the  plaintiff's  evidence. 
Nor  can  we  say  that  the  verdict  la  excessive. 
While  appellant  submitted  testimony  tending 
to  show  that  the  property  was  not  worth  Its 
Invoice  price,  the  amount  claimed  by  appellee 
and  allowed  by  the  Jury,  there  was  other  tes- 
timony given  by  appellee,  and  by  another 
merchant,  who  appears  to  have  been  disin- 
terested, to  the  effect  that  the  proi>erty  was 
worth  the  amount  claimed  by  the  plaintiff 
and  allowed  by  the  Jury.  Although  much  of 
the  property  was  In  broken  packages,  it  does 
not  necessarily  follow  that  It  was  not  worth 
In  San  Saba,  Tex.,  as  much  as  tbe  invoice 
price.  By  Invoice  price  was  doubtless  meant 
tbe  cost  of  the  goods  at  wholesale  at  some 
other  place,  and  in  some  other  market  be- 
fore they  were  carried  to  San  Saba:  and  the 
property  may  have  been  worth  as  much  In 
broken  lots  In  the  town  of  San  Saba  as  Its 
Invoice  price  In  unbroken  lots  In  Galveston, 
or  wherever  Johnson  obtained  It  We  find 
no  reversible  error,  and  the  Ju^ment  will 
be  affirmed.  Affirmed. 


WBSTERX  UNION  TEL.  00.  v.  THOMPSON. 

(Court  of  Civil  Appeals  of  Texas.   Feb.  16. 
188a) 

JOBT— Dbhand— TRLsaBApa  Cohpaxibs— Ublit- 

BBT  or  HES9AOE — SiCONDARy  EVI- 
DENCE—DaHAGBS. 

l.Iliere  was  no  error  in  refusing  a  demand 
for  a  jury,  where  the  jury  docket  had  been  prac- 
tically disposed  of,  and  such  fact  aunounced  tn 
the  Jury,  and  many  of  the  jarors  had  made  iir- 
rangements  to  go  borne,  and  the  party  demand- 
inic  the  jury  had  been  dilatory,  without  excttac, 
and  without  fault  of  his  opimneDt.  and  la  viola- 
tion of  Kev.  St  1805.  arts.  ;U93,  31W.  providinc 
thnt  on  the  cnll  of  appearance  cases  the  court 
hIihII  note  whether  a  jury  is  demanded,  and  uudi 
party  shall,  on  the  same  day^  deposit  the  jury 
foe  with  the  clerk,  and  in  violation  of  article 
3188,  providing  that  no  Jury  trial  shall  be  had 
in  any  civil  suit,  unless  application  therefor  be 
made  in  open  court,  and  a  jury  fee  depoaited,  or 
affidavit  made  of  inability  to  do  so. 

2.  In  an  action  for  delay  in  delivering  a  tele- 
gram, secondary  evidence  of  tbe  telegram  is  ad- 
missible Tv-ithoiit  notice  having  been  ^ven  de- 
feodaot  to  proilure  the  orifdnaK 

3.  In  an  action  for  delay  in  delivering  a  tel- 
egram, copies  of  the  teleKratii  delivered  by  the 
comiMiny  to  plaintiff  are  adraisaible  as  secondary 
evidence  of  tbe  message  delivered  to  the  com- 
pany. 

4.  A  verdict  for  $700  for  negligence  In  the  de- 
livery of  telcRranis  announcing  the  death  of 
plaintiffs  brother,  whereby  plaintiff  was  unable 
to  attend  at  the  funeral,  is  not  excessive. 

Appeal  from  Hamilton  county  court;  J.  C 
Main.  Judge. 

Action  by  William  A.  Thompson  against 
the  Western  Union  Telegraph  Company. 
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From  a  Jndsment  for  plalntilC,  defendftiit  ap< 
peals.  Affirmed. 

This  suit  was  brought  by  the  appellee,  W. 
A.  Thompson,  against  the  appellant,  the 
Western  TTnion  Telegraph  Company,  for 
damages  for  fallnre  to  properly  deliver  the 
two  following  telegraph  messages:  "Sweet 
Home,  Texas,  Norr.  27th,  1896.  To  Will 
Thompson,  Hlco,  Texas;  Tour  brother  Is 
dead,  at  one  o'clock  to-day.  C.  H.  Thomp- 
son." The  other  message  ts  as  follows: 
"BellviUe,  Texas,  Novr.  27th,  1896.  To  W. 
A.  Thompson,  Hico,  Texas:  Just  heard  by 
wire.  Prank  died,  one  o'clock  to-day.  K.  W. 
Thompson."  C.  H.  Thompson,  the  sender  of 
The  first  message,  was  the  nephew  of  the 
plaintiff,  and  he  paid  the  company  for  trans- 
mitting the  message  sent  by  him.  K.  W. 
Thompson,  the  sender  of  the  second  message, 
was  the  brother  of  plaintiff  and  of  Frank 
Thompson,  the  deceased,  and  paid  defend- 
ant the  charges  for  sending  the  message. 
The  plaintiff  lived  at  Hlco,  Tex.,  during  the 
year  1896,  and  was  a  justice  of  the  peace 
there,  where  he  was  well  known.  His  of- 
fice was  60  or  60  yards  from  the  office  of  de- 
fendant, and  the  message,  by  the  exercise  of 
ordinary  care,  could  have  been  delivered  to 
hini  In  time  to  hare  enabled  him  to  reach 
Sweet  Home,  and  attend  his  deceased  broth- 
er's funeral,  which  occurred  on  the  next  day. 
By  the  failure  of  defendant's  agents  to  ex- 
ercise such  care,  neither  of  the  messages 
were  delivered  to  the  plaintiff  until  the  28th 
of  November,  1896,  too  late  for  him  to  be 
present  at  the  funeral.  He  wotdd  have  at- 
tended  the  funeral  If  the  messages  bad  been 
dellrered  In  proper  time. 

RaiDBer  ft  Brown  and  D.  W.  Odell,  for  ap- 
pellant   Dewey  Langford,  for  appellee. 

OOLLARD,  J.  (after  statlnv  tbe  facU). 
Th«!e  was  no  error  In  refusing  tbe  demand 
of  defendant  for  a  Jnry,  The  term  of  the 
niort  (county  court)  began  on  the  lit  of 
April,  and  tbe  demand  was  not  made  until 
tbe  15tb  flay  of  AprlL  The  cause  had  been 
M't  down  for  trial  by  agreement  of  the  pais 
ties  for  the  IStb  day  of  April,  U87.  and 
«hen  the  caee  waa  odled  on  that  day  there 
were  preeent  In  the  jury  box  12  regular  Ju- 
rors for  the  week,  and  before  It  was  called 
for  trtel  defendant  deposited  with  the  derk 
ss  a  Jury  fee,  and  requested  the  court  to 
idaee  tbe  caae  on  the  Jury  trial  docket 
Oooasd  for  defendant  resided  near  Cleburne, 
Tex.,  80  or  100  mlln  from  the  court.  The 
salt  was  bronght  on  the  9th  day  of  Felmi- 
ary,  18BT.  and  citation  wae  served  on  de- 
ffndant's  agent  on  the  Itth  day  of  Febru- 
ary, 1897,  and  this  was  the  first  term  at  the 
»mTt  socceeding  the  Institution  of  the  suit 
Oo  tbe  20th  day  of  Uarch,  1887,  counsel  for 
defendant  Instmeted  the  agent  of  defend- 
ant at  Hlco,  Tex.,  to  demand  a  Jury,  and  pay 
the  fee  before  or  on  appearance  day  of  the 
term,  wbldi  was  the  6tb  day  of  April,  1887. 


The  agent  did  not  understand  the  request 
"but  wrote  to  them  iwain,  with  regard  to 
making  the  demand  for  the  Jury."  On  the 
26th  day  of  March,  1887,  coansel  for  de- 
fendant at^ln  wrote  the  agent  to  take  a  Jury 
In  the  case,  and  It  was  not  done  earlier  be- 
cause the  agent  was  Inexperienced  In  the 
rules  of  the  court,  and  unlearned  In  the  law, 
and  beUered  he  could  take  a  Jury  on  the  day 
of  trial.  The  court  refused  the  demand  for' 
a  Jury,  and  discharged  the  Jurors  In  attend- 
ance, and  tried  the  case  himself.  The  Jury 
business  for  the  week  bad  been  practically 
finished  when  the  demand  was  made,  and 
the  court  had  Informed  the  jurors  "that  the 
docket  wotdd  be  completed-  an  said  di^," 
and  many  of  the  Jurors  had  arranged  for 
conveyance  home.  It  had  been  a  rule  of  the 
court  to  haTO  Jury  demands  made  on  appear- 
ance day,  BO  that  tbe  service  could  be  ar- 
ranged with  the  least  expoue.  The  statute 
prescribes  fw  qn>wance  caaes  that  on  the 
call  Of  appeanuice  cases  the  court  shall  note 
In  each  appearance  case  whether  or  not  a 
Jury  trial  Is  i^Ued  for,  and  by  whom,  and 
that  the  puty  applying  tor  such  trial  shall. 
In  the  county  court,  on  the  same  day,  de- 
posit with  the  (derk  a  Jury  fee  of  three  dol- 
Iar«.  Sayles'  Rev.  St  arts.  8065,  8066;  Ber. 
St  1885,  arts.  8188.  8184.  In  another  pre- 
ceding section  of  the  statute'  It  Is  provided 
that  no  Jury  trial  shall  be  had  In  any  civil 
suit,  unless  application  therefor  be  made  in 
open  court  and  a  Jnry  fee  deposited,  or  an 
affidavit  made  of  Inability  to  make  such  de- 
posit as  hereinafter  prescribed.  Rev.  St. 
1895,  art.  3188:  Sayles'  Rev.  St.  art.  8060. 
In  view  of  the  facts  stated,  that  the  Jury 
docket  had  been  practically  disposed  of, 
which  Shows  that  opportunity  had  been  giv- 
en by  the  court  to  demand  trials  by  Jury, 
and  In  view  of  the  fact  of  the  annotmcement 
of  the  court  to  the  Jury,  and  that  many  of 
the  Jnrors  had  made  preparations  to  go 
home,  and  that  defendant  had  been  dilatory 
In  Its  demand  for  a  Jury,  for  which  no  suf- 
ficient excuse  had  been  shown,  nor  that 
plalntlCF  was  in  any  manner  responsible  for 
the  d^ay,  it  cannot  be  Bald  that  the  court 
erred.  Defendant  under  the  drcumstuices, 
was  not  entitled,  as  a  matter  of  right,  to  a 
jury  at  the  time  It  demanded  it  and  depos- 
ited the  fee,  having  failed  to  comply  with 
the  statnte,  and  there  was  no  abuse  of  dis- 
cretiott  by  the  ooort.  Petri  v.  Bank,  83  Tex. 
426;  18  8.  W.  762;  Petri  v.  Bank,  84  Tex. 
184,  10  8.  W.  879;  Rardln  v.  Blackshear,  80 
Tex.  132.  To  have  granted  the  demand  at 
the  time  It  was  made  would  have  Interfered 
with  the  ordinary  business  of  the  court 

The  court  over  objections  of  defendant 
permitted  witnesses  O.  H.  Thompson  and  R. 
W.  Tlmmpson  to  prove  contents  of  the  tele- 
grams delivered  by  them  to  the  agents  of 
defendant  at  Sweet  Home  and  Bellville,  no 
notice  having  been  given  to' defendant  to 
produce  the  originals.  This  was  not  errone- 
ous.  The  rule  that  "notice  must  be  given 
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to  the  party  charged  with  the  cnatody  of  an 
instrumeDt  before  secondary  evidence  of  Its 
contents  can  be  aaed,  does  not  apply  In  a 
case  where  the  instrument  Is  the  foundation 
of  the  action,  and  the  party  having  such  ens- 
tody  must  know  from  the  nature  of  the  ac- 
tion that  he  Is  charged  with  its  possession." 
The  parol  evidence  was  admissible.  Bell- 
ance  Lumber  Oo.  t.  Western  Union  Tel.  Co., 
58  Tex.  394.  The  telegrams  received  by 
plalntilf  were  in  evidence,  and  were  of  the 
Same  purport  as  those  shown  by  parol  and 
those  sued  on.  Those  copies  delivered  by 
defendant  to  plaintiff  were  admissible.  Tel- 
egr^ph  Co.  v.  Bennett,  1  Tex.  Civ.  App.  560, 
21  S.  W.  690.  The  testimony  was  sufficient 
to  warrant  the  conclusion  that  defendant's 
servant  was  negligent,  and  by  such  negli- 
gence he  failed  to  deliver  the  messages  to 
plalntlfT  In  such  reasonable  time  as  he  could 
have  done  by  the  use  of  ordinary  care,  and 
that,  had  be  exercised  such  care,  plaintiff 
would  have  been  present  at  Us  brother's  fu- 
neral. The  judgment  for  f700  was  not  ex- 
cessive, and  It  Is  affirmed.  Affirmed. 


STOKES  et  al.  v.  MUSTAIN. 
(Court  of  Civil  Appeals  of  Texas.    Feb.  16, 
189&) 
APTEAL— law  or  Casb, 

The  decision  of  the  supreme  court  on  a 
former  appeal  is  conclusive  on  the  court  of  civU 
iippenls  as  to  the  law  applicable  to  the  same 
facts. 

Appeal  from  district  court,  Travis  county; 
R.  E.  BroolvS.  Judge. 

Action  by  Henry  F.  Mustain  against  Henry 
G.  Stokes  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  Affirmed. 

Z.  T.  Fulmore,  for  appellants.  T.  W.  Greg- 
ory and  D.  H.  Hewlett,  for  appellee. 

FISHER,  C.  J.  This  case  was  formerly  be- 
fore the  supreme  court,  and  will  be  found 
reported  in  38  S.  W.  758.  The  Issues  are  the 
same  as  will  be  found  stated  In  the  opinion 
referred  to.  The  facts  are  almost  identically 
the  same  as  stated  In  the  opinion  of  the  su- 
preme court,  and  which  we  refer  to  and 
adopt  as  the  facts  found  by  this  court. 
There  Is  some  slight  additional  testimony  In 
this  record  which  was  not  before  the  su- 
pr«ne  court  In  the  former  appeal,  which  is 
shown  by  the  evidence  of  witnesses  Mnstaln 
and  Reed,  but  the  effect  of  their  testimony 
does  not  establish  any  right  In  the  appel- 
lants. Therefore  the  principles  and  ques- 
tions decided  by  the  supreme  court  are  ap- 
plicable to  this  case,  and  are  conclusive  upon 
the  point  that  the  trial  court  properly  char- 
ged the  jury  to  return  a  verdict  in  favor  of 
the  plaintiff.  Under  the  authority  of  Blum 
T.  Strong,  71  Tex.  329,  6  S.  W.  167.  there  was 
no  error  in  the  ruling  of  the  court  upon  the 
appellants*  plea  In  abatement  Iliere  was 
DO  error  In  admlttlnc  the  letter  written  hj 


H.  Q.  Stokes.  Witness  Mustain,  we  think, 
was  qualified  to  Identify  and  testify  as  to 
the  execution  of  the  letter.  The  copy  of  the 
will,  and  orders  of  the  court  probating  It. 
were  admissible.  There  was  do  error  In  the 
action  of  the  court  in  excluding  the  testi- 
mony of  Stokes,  complained  of  in  the  slztlk 
assignment  of  error.  He  could  not  testify- 
as  to  transactions  that  occurred  between  hina 
and  the  deceased,  Butler  H.  Waters.  The 
questions  asked  the  witness  Stokes  by  tbe 
appellee  did  not  go  into  the  matter  sought 
to  be  proven  by  the  appellants.  We  find  bo 
error  in  the  record,  and  the  Judgment  li  af- 
firmed. Affirmed. 


BAILEY  et  si.  v.  CRITTENDEN  et  al. 
(Court  of  Gvil  Appeals  of  Texa&    Dec.  31, 

1897.) 

ErBOITBOUS  J'OpOMEMT  ESTRT— BviDBROB— PLBAI>- 
INGB— APfKAL. 

1.  A  Judgment  entered  in  favor  of  Joel  H.  Bail- 
ey, Henry  J.  Davis,  and  Elton  B.  Gifford,  com- 
posing the  firm  of  "Jod  J.  Davis  &  Co.."  is  not 
invalid,  though  the  firm  name  was  "JTod  J.  Bailey 
&  Co." 

2.  The  iiIeadlngB  are  admltsIUe  to  show  that 
such  an  error  was  due  to  clerical  mispriBion. 

3.  A  ruling  rejecting  pleadings  that  were  offer- 
ed in  evidence  to  obviate  an  objection  for  un- 
certainty that  had  been  sustained  to  the  admis- 
sion of  the  judgment  thereon  in  eridnce,  will  be 
con^eredf  though  the  bill  of  exceptions  taken 
thereto  fails  to  state  the  ground  of  the  objection 
to  the  introduction  of  the  tdea^Hngs. 

Appeal  from  district  coort,  Bed  River  ooQnty; 
B.  D.  McCldlan,  Judge. 

Suit  b7  Joel  J,  Bailey  and  others  against  S. 
T.  Crittenden  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Reversed. 

Beaty  &,  Culver,  for  appellants.  Lennox  & 
Lennox,  for  appellees. 

Reasons  for  Reversal. 

STEPHENS,  J.  Appellants,  Joel  J.  Bailey, 
Henry  J.  Davis,  and  Elton  B.  Gifford,  claiming 
title  to  the  land  Involved  in  this  appeal  under 
an  execution  sale  made  in  1895,  by  virtue  of  a 
judgment  rendered  in  1389,  sued  the  appeUees- 
in  trespass  to  try  title;  and  also,  after  alleging 
that  an  abstract  of  this  judgment  had  been 
duly  recorded  In  1889,  prayed  for  the  foreclo- 
sure of  this  Judgment  lien,  in  the  event  the  sale 
under  which  they  clalm^  did  not  have  that 
effect.  Appellee  Matilda  Crittenden,  having 
acquired  a  tiUe  under  the  common  source  prior 
to  this  sale,  but  subsequent  to  the  fixing  of  the 
judgment  lien,  alleged,  besides  the  plea  of  not 
guilty,  the  Invalidity  of  the  judgment  lien,  and 
prayed  for  Its  cancellation.  This  apjpeal  Is 
from  the  Judgment  denying  aK>ellants  any  re- 
covery, and  granting  her  this  affirmative  relief. 
As  the  foundation  of  their  title  and  lien,  ap- 
pellants offered,  bnt  were  not  allowed,  to  read 
In  evidence  the  following  Judgment,  rendered 
May  24,  1889,  by  the  district  court  of  Red 
River  county.  Tex.:  "Joel  J.  Bailey  &  Co.  vs. 
S.  T.  CrlttendoL    B,48&   On  this  day  this 
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cause  coming  on  to  be  heard,  when  came  the 
plalntUfB  by  their  attonKys,  and  announced 
ready  for  trial,  and  the  defendant,  who  bad 
been  duly  and  legally  dted  as  the  law  directs, 
-came  not,  bui  wbolly  made  de&ult;  and  It  ap- 
pearing to  the  court  that  this  cause  had  been 
transferred  to  this  court  for  trial  from  the  coun- 
ty court  of  Red  River  coun^,  Texas,  because 
of  the  dlaquallflcatlon  of  the  Hon.  B.  S.  Cham- 
bers, county  judge,  to  try  the  same,  by  reason 
of  his  having  been  of  counsel  for  the  phdntilTs 
before  his  appointment  as  county  judge,  and  It 
further  appearing  to  the  court  that  plaintiffs' 
■cause  of  action  is  liquidated  and  proven  by  two 
promissory  notes,  for  the  sum  of  $389.08  each, 
the  first  dated  Sept.  17,  1888,  and  due  four 
months  after  date,  the  second  dated  Oct.  16, 
1888.  and  due  fonr  months  after  date,  both 
executed  by  the  defendant  and  payable  to  the 
order  of  phUntUFs  herein,  with  exchange,  it  is 
therefore  ordered,  adjudged,  and  decreed  by  the 
court  that  plalntifiTs,  Joel  J.  Bailey,  Henry  J. 
Daris,  and  Elton  B.  Glfford,  composing  the 
firm  t>f  Joel  J.  Davis  &  Co.,  do  have  and  recov- 
er of  and  from  the  defendant  S.  T.  Orlttenden 
the  snm  of  eight  hundred  and  «>/ioo  dollars, 
principal,  interest,  and  exchange,  tc^ether  with 
all  costs  In  this  behalf  expended,  and  that  this 
Judgment  bear  Interest  at  the  rate  of  eight  per 
cent,  per  annum  from  the  rendition  hereof,  and 
let  execution  Issue."  This  judgment  seems  to 
have  been  exduded,  because  In  the  body  there- 
of. In  giving  plaintiffs'  firm  name,  which  was 
superfluous,  Davis  appears  where  Batley  should 
have  been  written.  That  this  error  In  the 
Judgment  entry,  though  a  alight  and  immate- 
rial one,  was  due  to  clerical  mlq)riston.  seems 
quite  manifest;  and,  to  show  the  utter  Im- 
possibility of  Its  being  otherwise,  appdlants 
offered  the  plradlngs  npoo  whldi  the  judgment 
was  foonded,  but  this,  too,  was  denied  th^. 
These  rulings  were  both  erroneous.  Halsell  v. 
McMurphy  (Tex.  Civ.  App.)  21  S.  W.  777;  Id. 
<Tex.  Sup.)  23  8.  W.  M7.  It  matters  not,  after 
the  judgment  was  excluded,  that  the  bill  of  ex- 
ceptions taken  to  the  next  ruling  falls  to  state 
the  gronnd  of  ottjectlon  to  the  introduction  of 
the  pleadings,  they  being  evidently  offered  to 
obrlate  the  main  and  specific  objection  of  un- 
certainty upon  which  the  Judgment  had  just 
been  exduded.  The  Judgment  Is  therefore  re- 
versed, and  the  cause  remanded  for  a  new  trial 


FONTIAG  SHOE  MTO.  CO.  v.  HAMILTON. 
(Qrart  fif  OMl  AkksIs  of  Texas.   Feb.  16, 
189a) 

SAI.M  BT  BUIPLS— VSRDOR  AND  PlTRCBlSEB— Ao- 
OnFTANO— WaBRAITTT— iNSTRdCTIONft— HlRK- 

LESS  £brok— Bdbdbn  or  Pnoor. 

1.  When  tiie  purchaser  retnms  goods  to  the 
TPndor  as  soon  as  he  discovers  that  they  are  not 
of  the  qoality  bought,  there  la  no  acceptance. 

2.  Sales  by  sample  contemplate  an  mspection 
bj  the  buyer,  and  an  c^portunity  to  make  the  in- 
spection. 

3.  Sales  by  sample  Imply  a  warranty  that  the 
nods  shall  be  of  like  quality  and  character  as 
the  samples. 


4.  When  the  nn  contradicted  evidence  shows 
that  a  sale  of  goods  by  niaintifC  to  defendant  was 
by  sample,  and  that  defendant  refused  to  accept 
them,  the  error,  if  any,  in  charging  that  the  bur- 
den of  proof  is  on  plaintiff  to  show  such  facts,  is 
harmless. 

5.  When  it  li  shown  that  a  sale  of  goods  by 
plaintiff  to  defendant  was  by  Bample,  it  devolves 
on  plaintiff  to  show  that  the  goods  correspond- 
ed with  the  sample,  or  that  defendant,  by  ac- 
cepting the  goods,  waived  his  right  to  reject 
them. 

Appeal  from  Travis  county  court;  A.  S. 
Walker,  Jr.,  Judge. 

Action  by  the  Pontiac  Shoe  Manufacturing 
Company  against  O.  F.  Hamilton  for  goods 
sold  and  delivered.  Judgment  for  defend- 
ant.  PlaintlfC  appeals.  Affirmed. 

This  suit  was  brought  by  the  appellant, 
the  Pontiac  Shoe  Manufacturing  Company, 
against  the  appellee,  G-  F.  Hamilton,  In  Jus- 
tice's court,  to  recover  on  an  account  for  the 
value  of  certain  shoes  sold  defendant.  The 
account  was  verified  by  aflidavlt.  The  case, 
as  appears  from  an  appeal  bond  to  the  coun- 
tj  court,  was  tried  in  justice's  court,  and 
Judgment  rendered  for  defendant  In  the 
county  coturt  the  plaintiff  amended  the  state- 
ment of  the  cause  of  action;  declaring  on 
the  sworn  account,  amounting  to  $180,  cred- 
ited with  $3.70.  In  the  Justice's  court,  de- 
fendant filed  a  sworq  denial  of  the  Jnstlce 
of  the  whole  account,  then  a  general  demur- 
rer and  general  dental,  and  specially  answer- 
ed as  follows:  "That  said  plaintiff  at  the 
date  of  the  alleged  purchase  of  said  bill  was 
a  vendor  of  shoes  on  the  market,  to  retail 
dealers,  and  that  defendant  was  a  retail 
dealer,  and  that  a  drummer,  the  agent  and 
representative  of  plaintiff,  called  upon  de- 
fendant to  sell  to  blm  the  number  of  ladies' 
shoes  as  stated  in  said  bill,  except  the  twelve 
pair  of  boys'  Oxford  shoes  (tbe  same  to  be 
first-class  in  workmanship,  material,  and 
finish,  being  in  every  respect  first-class  shoes, 
suitable  for  the  retail  trade  at  Austin,  where 
the  defendant  then  did  business),  and  pre- 
sented to  this  defendant,  samples  of  the  kind 
and  character  of  shoes  this  defendant  was  to 
get,  to  look  at;  the  said  samples  being,  in 
every  respect,  first-class.  That  defendant, 
upon  this  representation,  and  with  this,  the 
character  and  kind  of  shoes  he  was  to  get. 
bought  of  said  plaintiff,  through  their  said 
agent,  all  of  tbe  names  and  pain  ot  shoes, 
except  the  boys*  shoes,  of  the  value  of  913-20, 
as  stated  in  said  account,  with  the  prices  as 
stated  therein;  this  defendant  to  get  first- 
class  shoes,  as  to  workmanship,  finish,  and 
material,  and  to  be  of  the  value  of  25  per 
cent  In  addition  and  on  the  price  stated  in 
said  account  That  instead  of  delivering  th& 
shoes  as  bought  and  according  to  sample  as 
shown,  the  plaintiff,  intentionally,  willfully, 
and  delit>erately,  and  with  intent  to  cheat 
and  swindle  defendant,  delivered  to  this  de 
fendant  shoes  greatly  inferior  In  character, 
both  as  to  material  and  the  workmanship 
and  finish  thereof,  in  this:  that  said  mate- 
rial was  different  and  Inferior  to  the  leather 
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In  said  samples;  that  the  flnlab  on  them 
was  Ter7  poor,  and  not  half  as  good  as  that 
ou  the  samples  shown;  that  in  some  of  the 
shoes  the  toes  were  puckered,  and  showed 
stitches  between  the  soles,  so  that  said  shoes, 
In  the  market  value  at  said  elt7  of  Austin, 
were  not  only  not  of  25  per  cent  additional 
and  more  than  the  price  sold  at  to  this  de- 
fendant, but  was  40  per  cent.  less  on  said 
price  sold  to  this  defendant  at.  That,  on 
the  discovery  of  the  fraud  and  Injustice  per- 
petrated on  him,  this  defendant  returned  to 
said  plaintiff  the  said  shoes,  and  delivered 
to  them  the  money  for  the  few  pair  sold, 
which  said  money  plaintiff  received.  That, 
for  and  on  account  of  such,  this  defendant 
says  that  he  fs  not  liable  for  said  debt;  that 
said  plalntlfF  has  damaged  him  the  sum  of 
tiS  per  cent  on  the  price  said  shoes  were  sold 
to  him  at,  being  me  hundred  and  thirteen 
dollars  and  fourteen  cents  ($113.14)  in  the 
actual  damages,  In  the  difference  In  market 
price  and  purchase  price  of  said  shoes,  as 
aforesaid;  and  that  for  and  because  said 
plaintiff  willfully  and  IntentlonAlIy,  and  with 
the  view  to  cheat  and  defraud  defendant,  as 
aforesaid,  delivered  and  tried  to  deliver  to 
lilm  greatly  Inferior  shoe  to  the  one  sold  as 
aforesaid.  That  this  defendant  claims  ex- 
emplary damages  In  ttie  sum  of  eighty  dol- 
lars, and  for  all  of  which  damaces  he  recon- 
venes upon  plalnUil,  and  asks  judgment" 
Upon  trial  In  the  county  court  a  verdict  was 
had  and  jud^ent  rendered  tor  defendant, 
against  plaintiff,  for  $80,  from  which  plain- 
tiff has  appealed.  It  seems  that  the  shoes 
were  sold  by  the  plaintiff  by  their  dmtaimer, 
hy  samples.  The  shoes  arrived  at  defend- 
ant's [dace  of  bnslnesa  whUe  he  was  absent 
in  New  York,  purchasing  goods,  and  they 
were  rec^red  In  the  store  by  his  clerks,  im- 
IHicked,  exhibited  for  sale,  and  some  tew  of 
Them  sold,  all  under  the  belief  that  the  shoes 
were  a  Job  lot  defendant  had  bought  whfle 
IiJast,  and  had  shipped  them  In  to  the  bouse. 
In  about  a  week  after  the  arrival  of  the 
goods,  defendant  returned,  noticed  the  shoes, 
and  at  once  discovered  their  Inferior  quality, 
and,  being  Indignant,  asked  tils  clerk  where 
the  shoes  came  from,  and,  on  ascertaining 
that  they  were  the  shoes  shipped  by  plain- 
tiff on  the  bill  ordered  through  plaintlflTs 
drummer,  sold  by  sample,  defendant  boxed 
up  the  shoes,  except  the  few  that  had  been 
sold,  and  sent  them  back  to  plaintiff,  remit- 
ting at  the  same  time  the  money  for  which 
the  few  shoes  had  been  sold;  declining  to 
take  them  upon  the  ground  that  they  were 
not  the  shoes  he  had  purchased,  being  much 
inferior  In  quality.  Defendant  could  not  use 
the  shoes  In  his  business,  because  of  their 
(juallty.  As  soon  as  defendant  discovered 
that  tbe  shoes  came  from  plaintiff,  and  were 
the  shoes  bought  of  plalntlfTs  drummer  by 
sample,  and  discovered  their  inferior  quality, 
all  of  which  became  known  to  bim  about  the 
same  time  oh  bis  return  from  New  York, 
he  declined  to  accept  them,  and  Immediately 


returned  them  to  plaintiff,  with  the  price  of 
the  few  that  iiad  been  sold. 

H.  L.  Davis  and  A.  H.  Graham,  for  ap- 
pellant.  John  Dowell,  for  appellee. 

COLLARD,  J.  (after  stating  the  facts).  We 
believe  that  the  evidence  shows,  without 
contradiction,  that  there  was  no  legal  accept- 
ance of  the  shoes  on  the  part  of  de&ndant. 
As  soon  as  he  discovered  that  the  shoes 
were  not  of  the  quality  that  he  had  bought, 
he  returned  them.  The  law  does  not  re- 
quire him  to  do  more.  The  facts  stated  are 
without  contradiction,  and  they  raise  no  Im- 
putation of  negligence  on  his  part  for  any 
delay.  He  had  not  accepted  the  goods,  and 
did  not  accept  them.  Xewm.  Sales,  H  260. 
261;  CU)wlng  v.  Knowles,  118  Mass.  232. 

Sales  \jiy  sample  contemplate  art  Inspection 
by  the  buyer,  and  opportunity  to  make  the 
Inspection.  A  warranty  Is  implied  In  sales 
by  sample,  that  the  goods  shall  be  of  like 
quality  and  character  of  the  samples.  2 
Schouler,  Pers.  Prop.  H  350-362;  2  Ben]. 
Sales,  p.  790,  |  910.  The  defense  set  up  by 
appellee,  in  our  opinion,  Is  not  a  plea  of  con- 
fession and  avoidance.  The  plea  alleges  that 
plaintiff  sold  blm  certain  kinds  and  quality 
of  shoes,  but  failed  to  ddifver  them  of  the 
kind  and  quality  corresponding  with  the  aam- 
plea,  and  upon  discovery  of  the  fraud  he  re- 
turned the  shoes  to  plaintiff.  The  uncontra- 
dicted evidence  shows  that  the  shoes  were 
sold  by  sample,  and  that  defendant  did  not 
accept  them.  The  court  might  well  have  so 
instructed  the  Jury.  Hence  the  alleged  er- 
ror of  the  court's  charge,  if  It  be  error,  that 
the  burden  of  proof  was  upon  plaintiff  to 
show  such  facts,  was  harmless.  When  It 
was  shown  that  the  sale  was  by  sample.  In 
order  to  entitle  plaintiff  to  a  recovery  It  de- 
volved upon  it  to  show  that  the  goods  cor- 
responded with  the  samples,  or  that  defend- 
ant accepted  them,  thus  waiving  his  ripht  to 
reject  them  npbn  the  ground  of  defects  In 
the  goods.  Railway  Co.  r.  Overall.  82  Tex. 
248,  18  S.  W.  142. 

Besides  the  questions  discussed,  no  other 
Is  presented  by  assignment  for  our  consid- 
eration. Finding  no  error  as  assigned,  the 
judgment  of  the  lower  court  to  affirmed.  Af- 
llrmed. 


CARSON  V.  Mccormick  harvesting 

MACH.  CO. 
(Court  of  Qva  Appeals  of  Texas.    Feb.  5, 
1888.) 

EZKCVTIOIT— LbVT— SSPAKITB  TOBTS— Rbs  AoJr- 
DIOATi. — ^TrBBFASB. 

1.  When  one  holds  two  Judgments  against  an- 
other, and  causes  execution  under  each  to  be  is- 
sued, and  illegaily  levied  ou  property  of  a  "Qilnl 
person,  each  levy  being  made  on  separate  prt^ 
erty,  each  levy  constitutes  a  separate  tort,  and 
gives  to  Euch  third  person  a  separate  cause  of  ac- 
tion, though  both  levies  were  made  by  the  same 
officer,  at  the  same  time. 
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2.  Defendant,  bolding  t-wo  jodgmenta  Bgalnct 
C.  caused  ezecutioiiB  to  be  issued  under  each, 
whfch  were  levied  at  the  same  time  on  proper^ 
wbich  plaintiff  elQimed  hnd  been  transferred  to 
him  by  C  An  to  the  propertr  Kised  onder  one 
ezecntion.  plaintiff  made  a  claimant's  oath  and 
bond,  and  estHbUshtMl  bia  cinim.  From  the  judg- 
ment in  the  claim  case  no  apneni  was  prosecuted 
by  defendant.  Thereupon  plaintiff  instituted  an 
action  in  trespass  and  conversion,  claiming  title 
to  the  property  levied  on  under  the  other  execu- 
tion by  the  same  transfer  from  C.  to  himself. 
Id  both  cases  defendant  alleged  that  the  trnun- 
fer  relied  on  was  fraudalent  as  to  it.  Held,  that 
the  title  to  the  property,  having  been  settled  in 
the  former  suit  was  res  adjodicata,  and  could 
not  be  disputed  In  the  latter  action. 

Appeal  from  Wilbarger  county  court; 
James  B.  Tslbert,  Jndge. 

Action  in  trespass  and  conversion  hj  Ho- 
race W.  Canon  against  McCormlck  Harrest- 
ing  Machine  Company.  Tlie  defendant's  de- 
mnirer  to  complaint  was  sustained,  and 
plaintiff  appeals.  Beversed. 

A  L.  Camp,  for  appellant  Stephens  & 
Huff  and  Porter  &  Cohron,  for  at^peUee. 

Reasons  fbr  Berersal. 

TASLTON.  C.  J.  In  this  aolt  tbe  appellant 
weka  to  recover  from  the  appellee  the  valne 
of  one  hone  and  of  three  mules,  allege  to 
have  been  the  prv^r^  of  the  appelant,  and 
to  have  been  lllegaUy  seised  and  omrated 
by  the  ^ipellee.  The  plaintiff's  pleadings  dis- 
close substantially  the  f<dlowlng  facts:  The 
■ippellee  hdd  two  judgments  rendered  In  dif- 
ferent justices'  courts  of  DaUas  county 
iigalnat  one  C.  C  Carson.  It  caused  an  eze- 
cutkn  to  be  issued  on  each  of  these  judg- 
ments, and  placed  the  writs  In  the  hands  of 
a  constable  of  Wilbarger  county.  By  this 
(rfBcer  one  ot  the  wrlfs  was  levied  vvon  four 
head  of  stock,  and  the  otlw  writ  was  imme- 
diately Owreafter  lerled  upon  Oie  four  head 
of  different  stock  tuTolved  In  this  suit,  the 
|)it^>eity  In  each  Instance  being  levied  upon 
as  the  property  of  C  O.  Carson.  Tbe  appel> 
lant  was  present  when  the  levies  were  made, 
and  claimed  the  property  seized,  notifying  Uie 
"ffioer  accordingly.  As  regards  each  levy, 
'he  appellant  made  a  claimant's  oath  and  bond 
Tor  the  stock  sds^d.  The  <Mcer  approved  the 
I'ond  with  reference  to  the  property  seized 
under  tbe  one  execution,  but  declined,  on  the 
sniund  of  alleged  InsntHdency  In  the  sure- 
ties, to  accept  tbe  bond  tendered  as  regards 
Sie  property  ben  Involved.  Hence  this  proper- 
ty was  sold  under  the  execution,  and  tbe  ap- 
[>ellee  received  tbe  proceeds  of  the  sale.  The 
.tpppllant  prosecare<1  bis  claim  ease  to  a  sue- 
•ff-ntni  termlnntlon,  establishing  his  title  to 
the  prt^rty  involved  In  that  suit,  resting  up- 
on an  alleged  transfer  from  C.  C.  Carson  to 
hbnseK  prior  to  the  levy.  From  the  Jndfmwnt 
in  the  claim  case  no  apponl  was  prost^cuted 
bv  the  appellee.   Thereupon  the  appellant  In- 


stituted fills  action  In  trespass  and  conver- 
sion, *<*iwtiTtg  tide  to  the  three  mules  involved 
herein  by  virttie  of  tbe  same  transfer  from 
G.  C  Oancm  to  himself  which  he  bad  assert- 
ed in  the  claim  case.  In  tbe  claim  case,  as  in 
this,  the  appellee  alleged  that  the  transfer  re- 
lied' upon  was  fraudulrat  and  void  as  to  it, 
a  cmlltor  of  the  grantor,  C  C.  Carson.  Upon 
the  fncts  thus  disclosed,  we  hold: 

1.  The  prosecution  by  tb6  appellant  of  his 
claim  -case  to  the  pn^rty  therein  involved 
was  not  a  bar  to  the  prosecutltm  of  the  pres- 
ent case  to  different  prt^terty.  The  Illegal 
levy  upon  the  api^llant's  property  by  virtue 
of  the  one  execution  was  another  and  a  dif- 
ferent tort  from  the  levy  of  the  execution  up- 
on other  and  distinct  property.  Hie  fact  that 
the  levies  may  be  said  to  have  been  substan- 
tially simultaneous,  In  that  the  one  Imme- 
diately succeeded  the  other,  does  not  estab- 
lish an  Identity  between  the  acts  of  seizure 
operating  upon  distinct  properly.  The  prop- 
erty In  Qiese  Instances  was  as  distinct  as  if  it 
had  been  In  entirely  different  portions  of  tbe 
county,  and  as  tf  a  day's  time  had  Intervened 
between  tbe  levies.  MUllkin  t.  Smoot,  71  Tex. 
768,  32  8.  W.  SB.  Had  the  plaintiff  been  able 
to  file  a  claimant's  oath  and  bond  to  the  prop- 
erty levied  upon  by  rlrtne  of  the  one  writ,  as 
he  had  done  In  the  case  of  the  other.  Us  prose- 
cution of  dalm  In  the  former  Instance  oonld 
not  have  precluded  such  prosecution  in  the 
second.  A  different  result  should  not  attach 
because  he  was  compelled  to  resort  to  an  ac- 
tion of  trapass  and  conversion  on  account 
of  his  InablUty  to  flle  a  claimant's  oath  and 
bond  as  to  the  properly  here  invtdved-  Un- 
der the  circumstances,  the  claimant  coold  not 
have  filed  a  single  oath  and  bond.  The  law 
does  not  provide  that  this  course  can  be 
adopted  when  a  writ  or  different  writs  are 
levied  ujftm  dlffment  property.  Rev.  Bt.  1896, 
arts.  62S6>  5287;  Harness  Co.  t.  Schoelkopf, 
71  Tex.  418,  9  ^  W.  336. 

2.  As  we  hare  seen,  the  three  mules  involv- 
ed In  this  controveray  were  claimed  by  tbe 
appellant  by  virtue  of  the  same  transfer  from 
the  same  grantor,  as  was  asserted  In  the 
claim  case.  Tbe  same  defense  Is  here  Inter- 
posed as  was  then  Ineffectively  pleaded. 
While  tbe  causes  of  action  are  different,  the 
matter  of  title  to  the  property  referred  to  Is 
the  same,  and  the  judgment  settling  this 
Identical  question  of  tide,  not  having  been  ap- 
pealed from,  must  be  regarded  as  res  adjndl- 
cata  upon  this  question.  Cooke  t.  Cattle  Co. 
(Tex.  OlT.  App.)  25  S.  W.  1034*  Cromwell  v. 
Sac  Ga,  94  U.  S.  851. 

These  conclusions  are  at  variance  with  the 
views  of  tbe  trial  court.  Indicated  by  Its  action 
upon  demurrers  presented  to  the  plaintia*B 
pleadings,  and  hence  tb^  require  that  the 
judfnnent  be  reversed,  and  the  cause  be  re- 
manded; and  this  disposition  Is  ordered. 
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ST.  LOUIS  S.  W.  BT.  00.  OF  TEXAS  v. 

MAY  et  aL 
(Oonrt  of  QtII  Appeals  of  Texaa.   Jan.  15, 
1S9S.) 

DAMAoaB— Proximate  Caosb. 

The  Buffering  of  plsintiffs'  familira,  from 
cold  and  iDConvenieoce,  by  the  failure  of  defend- 
aQt  to  deliTcr  them  a  bill  of  lading  of  clothing 
and  liouiehold  goodB  ahlpped,  Is  not  the  naturnl 
and  proximate  reBolt  of  a  breach  of  the  sblpping 
contract,  where  defendant  was  not  informed  by 
plaintiff  of  their  necesBitoaB  coodition,  and  the 
consequent  snfferings  from  cold  that  mi^ht  en- 
sue from  their  iimUlity  to  buy  other  clothing  and 
goods  if  those  shipped  were  not  promptly  de- 
Urered. 

Appeal  from  district  coort,  Tttns  coimt7; 
J.  M.  Talbot,  Jndge. 

Action  by  B.  H.  May  and  ottters  against 
the  St  Lonis  Bouthwestem  B^way  Com- 
pany of  Texas.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Beversed. 

Sam  H.  West  and  Todd  &  Glass,  for  ap- 
pellant  Aaron  Smith,  for  appellees. 

Beasons  for  HeversoL 

HUNTEB,  J.  The  Jorisdlction  of  the 
county  court  in  civil  cases,  when  this  suit 
was  instituted,  bad  been,  by  an  act  of  the 
leglBlatnre,  taken  from  the  county  court  and 
conferred  upon  the  district  court  of  Titus 
eountr-  The  Items  of  dam^e  claimed  by 
appellees  were  938,  overcharge  on  a  car  load 
of  housebold  goods,  and  S30  for  expenses  of 
five  wagons,  teams,  and  drivers,  making  six 
trips  to  appellant's  depot  for  said  goods. 
Then  follows  a  count  for  illegally,  wrong- 
fully, and  fraudulently  detaining  appellees' 
bill  of  lading,  whereby  they  were  injured 
and  damaged  in  the  prosecution  of  this  suit 
and  for  the  detention  of  the  household  goods 
and  wearing  apparel  contained  in  the  car, 
and  belonging  to  the  Shaws,  two  of  the  ap- 
pellee, whereby  said  appellees  suffered 
great  inconvenfence  and  physical  pain  from 
cold,  and  May,  the  other  appellee,  was  put 
to  great  expense,  In  helping  to  provide  for 
the  f&millea  of  himself  and  the  Sbaws,  and 
all  were  deprived  of  the  use  of  their  goods 
for  six  days,  for  which  damages  In  the  sum 
of  $400  were  claimed.  It  is  also  alleged 
that  the  Shaws  were  poor,  and  bad  no  mon- 
ey with  which  to  buy  other  wearing  apparel 
and  household  goods,  and  were  therefore 
compelled  to  suffer  cold  and  Inconvenience 
for  the  want  of  their  clothing  and  housebold 
goods  80  detained;  but  no  such  allegation  is 
made  concerning  May.  The  appellant's  first 
and  second  special  exceptions  were  as  fol- 
lows: "(1)  It  appears  therefrom  [from  the 
petition]  that  the  amount  in  controversy  is 
less  than  9200.  and  this  court  has  not  lurls- 
diction  of  this  suit  <2)  The  allegation  in 
said  petition  claiming  f 400  damages  because 
*  *  *  the  families  of  plaintiffs  suffered 
from  cold  and  InconYenience  Is  too  remote, 
and  such  damages  are  not  the  necessary  nor 
proximate  result  of  any  alleged  wrongful  act 


of  defendant;  and  because  aoch  dam^es 
are  not  recoverable  for  the  breach  of  con- 
tract alleged  In  plaintiffs*  petition;  and  be- 
cause, If  plaintiffs  have  any  cause  of  action 
for  such  damages,  the  same  Is  several  to 
each  plaintiff,  and  not  Joint  and  cannot  be 
properly  Joined  In  one  action;  and  defend- 
ant pleads  misjoinder  of  causes  of  action,  by 
way  of  demurrer." 

We  are  Inclined  to  think  that  both  of  these 
special  exceptions  should  have  beensustalned. 
It  seems  that  the  entire  item  of  $400  claimed 
is  for  consequential  or  spocial  damages  caus- 
ed by  the  sufferings  of  the  Shaws  from  cold, 
by  reason  of  being  deprived  of  their  wearinig 
appar^  and  housebold  goods,  and  on  account 
of  appellant's  agent  at  Mt  Pleasant  pro- 
curing and  withholding  Biay's  bill  of  lading. 
We  think  these  damages  are  too  remote  to 
be  recovered  under  the  petition  as  drawn, 
j  and  were  not  the  natural  and  proximate  re- 
sult of  a  breach  of  the  shipping  contract: 
for  it  is  not  alleged  that  at  the  time  the  slilp- 
ping  contract  was  entered  Into  the  necessi- 
tous condition  of  the  Shaws  ^vas  explained 
to  the  appellant  or  Its  agent,  and  the  conse- 
quent sufferings  from  cold  that  might  re- 
I  suit  from  tlieir  Inability  to  buy  other  doth- 
I  ing  if  those  shipped  were  not  promptly  de-  ^ 
J  Itvered;  ^ud  unless  such  notice  was  given 
i^^pellant  at  the  time  it  onteted  into  the  con- 
tract so  that  It  could  know  the  risks  It  was 
taking,  and  the  full  coiwequenees  that  would 
follow  a  breach  of  its  contract  to  delirer 
promptly,  special  damages  for  such  injuries 
cannot  be  recovered.  Railway  Co.  v.  Belch- 
er, 89  Tex.  428.  35  S.  W.  6.  ,{t  would  have 
a  right  according  to  this  decision,  to  diarge 
I  more,  or  inswt  other  provisions  In  Its  con- 
tract concerning  such  special  conditions,  in 
I  order  to  cover  the  risks  of  having  to  pay 
such  special  damages.  In  this  case  it  does 
not  appear  from  the  pleading  demurred  to 
that  the  appellant  had  any  notice  whatever, 
at  the  time  of  shipment,  that  any  of  the 
goods  belonged  to  the  Sliaws.  or  any  other 
than  May.  Indeed,  it  appears  from  the 
pleading,  by  inference,  at  least  that  they 
were  all  shipped  as  May's  goods,  and  he.  It 
seems,  did  not  suffer  by  the  detention  ot 
su<±  goods.  As  the  appellees  would  have 
had  the  right  to  amend  their  petition,  had 
the  exceptions  been  sustained  In  the  lowt^r 
court  we  feel  It  our  duty  to  remand  this 
cause;  otherwise  we  should  reverse  and  dis- 
miss for  want  of  Jurisdiction.  Berersed  and 
remanded. 


SANGER  et  al.  v.  THOMASSON. 
(Court  of  Civil  Appeals  of  Texas.    Feb.  2, 

189S.> 

Fraudulent  Coxtbyancbs — Knowlbdob  and  Xv> 

TEXT  or  QRAXTEK— CONVBHUOK— WHRX  AotlOH 
llAtKTJLIirEn— BVRDSK  OF  PaoOr— iKTSBSn— Ix- 
STBCCTIOX»— HAR1II.B8S  EbROB. 

1.  It  is  liarmless  error  to  permit  one  wito  took 
a  bill  of  sale  of  goods  to  testify  that  ha  bought 
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the  goodc  on  a  certain  date,  at  a  certain  price, 
■where  soch  facts  are  shown  by  the  UIl  of  sale, 
■and  it  is  read  in  evidence. 

2.  Where  a  debtor  sold  his  goods  to  J.,  who 
sold  them  to  E.,  and  creditors,  In  conTersioD  by 
Ei.  against  them,  attacked  the  transfers  as  traod- 
ulent,  a  charge  to  find  for  defendant  if  the  sale 
to  J.  was  fraudulent  and  E.  could  have  known 
«f  snch  fraud,  was  erroneous  as  to  the  dvty  of 
E.  in  ascertaining  the  fraud,  since  he  conld  be 
held  only  to  ordinary  diligence. 

3.  When  a  requested  charge  merely  embodies 
a  general  principle,  and  does  not  present  an  is- 
sue involved,  the  court  is  not  required  to  give  a 
correct  charge  on  the  subject. 

4.  In  an  action  for  conversion  by  attachment 
against  a  third  iperaon,  Uie  bnrden  of  proof  is 
on  plaintiff  to  show  that  the  property  was  Ua 
at  the  time  of  the  levy. 

6.  Where  one  mnde  a  proposition  to  bu^  an  en- 
tire stock  of  goods,  in  bulk,  at  a  certain  price, 
which  was  accepted,  and  noticing  remained  to 

"h^  done  to  Identify  the  gooda,  or  prepare  them  for 

.deliven,  the  sale  waa  ctanplete. 

ti.  AVhere  a  purchaser  of  goods,  without  knowl- 
■e«lge  of  any  fraudulent  Intent  of  the  seller,  pays 
a  valuable  consideration  therefor,  a  purchaser 
from  him  may  recover  for  their  conversion, 
though  he  mav  know  that  the  prior  sale  was 
made  by  the  seller  to  defraud  his  creditors. 

7.  In  couTeraion,  where  pinlntift  aslcs  merely  , 
■a  specified  sum,  aetual  damages,  interest  from  ; 
tiie  coDversion  ia  not  racoTerable.  | 

Appeal  from  NaTarro  county  court;  J.  F.  ! 
-Stout,  Judge. 

Action       B.  P.  Thomasson  against  Sanger 
Bros.    From  a  judgment  for  plaintiff,  defend-  i 
.Uts  appeal.    Reversed  and  remanded. 

Froet,  Neblett  &  Blandlng,  for  appellants. 

FLY,  J.    This  Is  a  suit  for  damages  instl-  | 
tated  In  the  county  court  of  Navarro  county  by 
appellee  to  recover  of  appellants  the  sum  of 
$333.96,  damages  arising  from  the  conversicm  ' 
•of  certain  goods.   Hie  trial  resulted  in  ver- 
dict and  Judgment  tor  appellee.   The  goods  ; 
bad  belonged  to  one  McOracken,  who  was  a  ' 
debtor  of  appellanta,  and  were  sold  by  him  to 
■J.  T.  Taylor,  who  ac^  them  to  appellee.   The  ; 
Issue  WM  fraud  lo  the  transfers  ol  the  prop-  I 
■erty. 

The  flrat  assignment  of  error  complains  of 
tbe  action  of  the  court  In  refusing  to  strike  out 
the  testimony  of  appellee  as  to  tbe  drcmn- 
■atances  and  terms  of  the  purchase  of  the 
goods  by  blm  from  Tayk«,  on  the  ground  that 
a  written  bill  of  sale  was  produced,  and  noth- 
ing antedating  It  could  be  testified  atMUt  Tbe 
bill  of  exceptions  shows  tbat  appellants  except- 
-ed  to  tbe  action  of  the  court  In  not  excluding 
testimony  by  appellee  that  he  bought  the  goods 
from  Taylor  on  a  certain  date  at  a  certain 
price.  The  admieslon  of  the  testimony  could 
not  have  prejudiced  the  rights  of  appellants, 
lor  the  reason  that  the  facts  objected  to  were 
embodied  In  the  bill  of  sale,  wlikdi  was  read  tai 
«Tldence. 

The  second,  third,  eleTenth,  twelfth,  and  thir- 
teenth assignments  (tf  error,  not  being  oojpSeA 
into  tbe  Mef^  will  be  considered  waived  by 
appellants. 

Tbe  following  diarge  requested  by  appellants 
waa  refused:  "Fraud  Is  a  fact  that  can  be 
pxoren  like  any  other  fact,  and  niiiy  be  proTed 


1^  circumstantial  evidence  as  well  as  by  direct 
and  positive  evidence.  In  this  case  you  will 
look  to  all  tbe  facts  and  circumstances.  In  de- 
termining whether  the  sale  from  McCracken  to 
Oi^iylor  was  fraudulent,  and  whether,  if  fraud- 
ulent, Thomasson  knew  of  sucb  fraud.  And  if 
you  find  such  sale  was  fraudulent,  and  that 
Thomasson  either  knew  or  could  have  known 
of  such  fraud,  then  you  will  find  for  defend- 
ants." The  latter  ptntkoi  of  the  charge  Is  er- 
roneous, in  mahlng  too  onerous  the  duty  of 
Thomasson  In  ascertaining  the  fraud.  By  the 
charge.  If  he  could,  by  the  most  extraordinary 
diligence,  have  obtained  knowledge  of  the 
fraud,  the  sale  was  Invalid.  Such  Is  not  the 
law,  the  party  buying  under  such  circumstan- 
ces being  held  only  to  ordinary  diligence.  Hie 
charge  does  not  belong  to  that  class  of  Instruc- 
tions which,  though  defectively  stated,  would 
be  suffldent  to  call  the  attention  of  the  court 
to  the  issue  presented,  and  render  a  failure  to 
give  a  proper  charge  such  error  as  would  ne- 
ces^tate  a  reversal.  While  no  d^nlte  I'ule  has 
been  laid  down  by  the  siqmne  court  on  this 
question,  we  infer,  from  the  dasa  of  cases  In 
which  reversals  have  followed  from  a  failure 
to  present  Issues  presented  In  defective  char- 
ges, that  the  rale  siionld  be  that  when  an  Issue 
raised  by  the  pleadings  and  evidence  has  not 
been  submitted  In  the  charge  of  the  court,  and 
a  iiarty  calls  attention  to  such  omission  in  an 
erroneous  requested  instruction.  It  is  the  duty 
of  the  court  to  formulate  and  present  an  In- 
struction properly  covering  such  Issue,  and  a 
failure  to  do  so  Is  error.  But  when  such  de- 
fective charge  merely  embodies  a  principle  ap- 
plicable to  any  like  case,  and  does  not  present 
an  Issue,  If  it  is  defective  tbe  court  Is  not  called 
upon  to  write  a  coneet  charge  on  tbe  subject. 
In  this  case  the  issue  of  fraud  was  ta^sented  In 
the  diarge  at  tbe  conrt,  and  the  object  of  the 
requested  Instructim  was,  not  to  present  that 
issue  to  tbe  Jury,  but  to  instruct  tbe  Jury  as  to 
the  character  of  evidence  that  might  be  con- 
sidered in  establishing  the  issue.  Being  de- 
fective, It  was  not  error  to  refuse  It,  and  not 
error  to  fall  to  give  an  Instruction  emlMdylng 
the  prhiciple  attempted  to  be  stated. 

Appellants  requested  tbe  court  to  give  a 
charge  to  the  eCFect  that  the  burden  of  proof 
was  upon  the  plalutltr  to  show  by  a  (v^pondcr- 
ance  of  evidence  that  the  property  In  contro- 
versy was  at  the  time  of  the  levy  the  property 
of  plaintiff.  Tbe  charge  was  a  correct  enun- 
ciation of  law,  and  should  have  been  given. 

The  evidence  showed  that  appellee  made  a 
proposition  to  l^ylor  to  buy  the  entire  stock  of 
goods,  in  bulk,  at  a  certain  price,  and  the  price 
was  accepted,  and  nothing  remained  to  be  done 
to  Identify  the  goods,  or  prepare  them  for  de- 
livery, and  that  a  portion  of  the  goods  had  been 
delivered  before  the  attachment  was  levied;  and 
we  therefore  conclude  that  the  sale  was  com- 
plete. Cleveland  v.  Williams,  29  Tex.  20!); 
Owens  V.  Clark,  78  Tex.  547,  15  S.  W.  101: 
Epstein  V.  Drug  Co..  82  Tex.  572,  18  S.  W. 
.>92;  Brewer  v.  Blanton.  66  Tex.  532,  1  S.  W. 
.-»72. 
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Tbe  question  of  fraud  is  the  only  one  to  be 
considered  In  the  case,  and  we  deem  It  proper, 
iQ  view  of  a  reversal,  to  call  tbe  attention  of 
the  trial  cocrt  to  stmie  principles  of  law  which 
should  be  adhered  to  on  another  trial.  If  Tay- 
lor, in  good  faith,  without  knowledge  of  the 
ftsudulent  Intent  upon  the  part  of  ^IcCracken, 
and  without  Imowledge  of  any  facts  sufficient 
to  excite  the  suspicions  of  a  prudent  man,  and 
|)iit  him  upon  inquiry,  paid  a  valuable  consid- 
eration for  the  goods,  then  app^lee  would  be 
entitled  to  recoTer  for  the  conversion  of  the 
goods,  even  though  be  may  have  lau>wn  that 
the  sale  to  Taylor  was  made  by  MeCracken  to 
defraud  his  creditors.  Tbe  good  faith  of  Tay- 
lor wooM  make  him  tbe  owner  of  the  goods, 
and  Taylor's  sale  to  appellee  would  be  valid, 
regardless  of  tbe  mala  Sdes  of  MeCracken,  and 
appellee's  knowledge  of  it.  If,  however,  the 
purchase  by  Taylor  was  made  in  such  a  man- 
net  that  he  was  not  a  purchaser  In  good  faith, 
in  order  for  appellee  to  recover  he  must  sbow 
that  he  purchased  In  good  faith  from  Taylor, 
without  the  knowledge  of  tbe  fraud  in  tbe  sale 
by  MeCracken,  and  without  knowledge  of  any 
facts  that  would  put  a  reasonably  prodmt  man 
upon  Inquiry.  Mills  v.  Fletcher,  19  Tex.  267; 
Traylor  v.  Townsend,  61  Tex.  144;  Blum  r. 
Simpson,  66  Tex.  84.  17  S.  W.  402;  Brown  v. 
Hedge  Co.,  64  Tex.  896,  Id  the  prayer,  ap- 
pellee asked  for  nothing  but  :(a33.96  actual 
damages,  Interest  not  being  prayed  for;  and  It 
was  error  for  the  court  to  instruct  the  Jury  to 
And  for  6  per  cent  interest  from  ihe  date  of 
the  conversion.  It  has  been  held  in  this  state  that 
in  cases  of  conversion,  where  Interest  is  prayed 
for,  It  Is  not  an  incident  of  the  debt,  but  must 
be  left  to  the  discretion  of  the  jury,  to  be 
found  \fy  them  as  damages,  or  not,  as  they  may 
deem  proper.  Close  t.  Fields,  13  Tex.  623;  Hel- 
denhelmer  v.  BlUs,  67  Tex.  426,  3  S.  W.  686. 
For  tbe  errors  hereinbefore  indicated,  the  Jndg- 
xaeat  wlU  be  rerersed,  and  the  cause  remanded. 


RATNBR  CATTLE  00.  v.  BEDFORD. 

(Court  of  CSrll  Appeals  of  Texas.   Jan.  IS, 
1808.) 

PcBLio  Laxdb—  Coitvetances  —  Validitt— Luu- 

TATIOJIB— ACCKUAI.  OF  CaUSB — RlTK- 

viso  OF  Statute. 

1.  A  deed  conveyiDg  unappropriated  public 
school  lands  while  the  title  remains  in  the  state, 
and  when  the  grantor  has  not  acquired  a  valid 
claim  theieto  In  conformity  with  the  law  gov- 
erning sales  of  such  lands,  is  void  as  against  pub- 
lic policy. 

2.  Where  a  section  of  land,  half  of  which  was 
public  domain,  and  a  sale  whereof  cooRequeutly 
void,  was  conveyed  as  an  entirety,  and  the  con- 
sideration wsB  based  on  tbe  value  of  the  entire 
section,  and  not  on  the  number  of  acres  con- 
tained, the  entire  conveyance  is  void. 

3.  The  statute  of  hmitations  begins  to  ran 
against  the  right  to  recover  money  paid  under  a 
void  contract  from  tbe  time  of  payment. 

4.  The  (act  that  the  party  did  not  know  of  the 
illegalitv  of  the  contract  until  aftera'ards  la  im- 
material, provided  there  waa  no  fraud  or  conceal- 
ment    the  other  party. 


Appeal  from  district  court,  Knox  county;  St,. 
L  Newton,  Judge. 

Action  by  tbe  Rnyner  Cattle  Company  against 
Ed.  W.  Bedford.  }>^m  a  judgment  for  de- 
fendant both  on  the  complaint  and  on  his  plea- 
In  reconvention,  plaintiff  appeals.  Reversed,  ax- 
to  the  counterclaim. 

J.  V.  Montgomeiy,  for  appellant.  W.  N. 
Coombea,  for  aiqwUee. 

HUNTER,  J.  This  suit  was  filed  by  appel- 
lant against  appellee  on  October  16,  1803.  to- 
recover  on  three  certain  promissory  notes  exe- 
cuted by  appellee  to  It  on  July  24,  1800,  for  sec- 
tion No.  90,  block  46,  H.  &  T.  C.  R.  B.  Co.. 
containing  640  acres,  and  to  fore<dose  the  ven- 
dor's lien  on  said  land.  Hie  defense  was  fail- 
ure of  consideration,  In  that  tbe  title  was  not 
In  appellant  at  the  date  of  tbe  sale,  and  that  it 
had  no  valid  claim  thereto,  but  was  in  the  state 
of  Texas,  It  being  puUlc  school  lands  of  tbe 
state;  and  also  a  plea  In  reconvention,  praying 
Judgment  for  1138.20,  paid  to  appellant  on  sai<l 
land  July  24.  1890,  and  $198.80  paid  on  said 
land  July  24,  1891,  and  for  tbe  caDceWatloD  or 
the  notee  sued  on.  This  answer  was  filed  Oc- 
tober 31,  1803.  Appellant  replied  that  It  only 
quitclaimed  its  Interest  and  claim  to  the  land, 
and  that  by  contract  it  was  only  bound  to  show 
a  title  from  Martin  Casey,  who  had  located  the- 
H.  &  T.  C.  R.  R.  Co.  certificate  on  the  land, 
and  that  it  had  fully  performed  its  contract: 
and  also  pleaded  the  statutes  of  limitation  of 
two  and  four  years  against  appellee^s  cross 
action  to  recover  bade  the  sums  of  money  paid 
to  It  on  the  purchase  price  as  aforesaid.  Tlie 
case  was  tried  by  the  court  without  a  Jnry- 
Aprll  27,  1897,  and  judgment  was  rendo^l' 
against  appellant  and  In  favor  of  appellee,  Bed- 
ford, canceling  the  notee  sued  on,  and  for  the 
two  sums  of  money,  with  Interest  at  6  per 
cent,  per  annum  from  the  respective  dates  tbey 
were  paid  to  appelant;  and  to  reverse  this 
judgment  this  appeal  Is  prosecuted  to  this  court 
on  tbe  conclusions  of  fact  and  law  00I7  aa  toantt 
by  the  district  coTirt 

These  conclusions  of  tact  are  not  objected  to. 
and  we  adopt  them.    They  are  as  follows: 

"(1)  I  find  that  tbe  defendant,  Ed.  W.  Bed- 
ford, executed  and  delivered  to  the  plaintiff,  the- 
Rayner  Cattle  Company,  tbe  notes  sued  on  ia 
this  cause,  the  originals  of  which  are  attached 
to  the  plaintiff original  petition  as  exhibits: 
and  that  said  notes,  after  maturity,  were 
placed  by  the  plaintiff  in  tbe  hands  of  Holman 
&  Montgomery,  attorneys  at  law,  for  collection. 

"(2)  That  said  notes  were  given  In  consider- 
ation of  a  conveyance  executed  by  the  Rayner 
Cattle  Company,  and  duly  acknowledged,  of 
which  the  following  la  a  true  copy:  "Rayner 
Cattle  Co.  to  Ed.  W.  Bedford.  The  State  of 
Missouri.  City  of  St.  tx)Uls.  Quitclaim  deed. 
Know  all  men  by  these  presents,  that  tbe  Ray- 
ner Cattle  Company,  duly  incorporated  under 
Oie  iaws  of  tbe  state  of  Missouri,  of  the  city  of 
St.  Louis,  and  state  of  Missouri,  for  and  In 
oonsidoatlon  of  tbe  sum  of  one  hundred  and 
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tblrtr-elcbt  and  >*/ioe  d<^rs  to  them  In  hand 
paid  by  Ed.  W.  Bedford,  of  the  county  of 
KxaoL,  and  state  of  Texas,  aod  the  fuither  con- 
skleratkm  of  fire  buodred  and  fifty-two  ao/ioo 
dollars  Becured  to  be  paid  by  bla  promissory 
note  of  ereo  date  herewith,  bearing  ten  per 
c-ent  Interest  per  annum  from  date,  due  by  the 
24tb  day  of  July,  1894,  and  payable  In  four 
InatallmentB  of  $138.20  of  the  principal  and  all 
intrant  to  those  dates  on  the  24th  day  of  July, 
1891,  1892,  1893.  and  1894,  respectively.  Bald 
payments  being  contained  in  four  coupon  notes 
attached  thereto,  and  numbered  from  1  to  4, 
[ncIuslTe,  the  receipt  of  which  is  hereby  ac- 
knowledged, do  by  these  presents  bargain,  sell, 
reteeae,  and  forever  quitclaim,  unto  the  said  Ed. 
W.  Bedford,  his  beirs  and  assigns,  all  their 
right,  title,  and  Interest  In  and  unto  that  cer- 
tain tract  or  parcel  of  land  lying  In  the  county 
of  Knox,  and  state  of  Texas,  described  as  fol- 
lows, to  wit:  "One  section,  known  as  Sec- 
tion No.  90,  BkKk  45,  U.  &  T.  C.  R.  R.  Ca. 
Martin  Casey,  original  grantee,  certificate  No. 
28/1^1."  But  it  le  expressly  stipulated  and 
ogteed  that  a  vendtHr's  lien  is  retained  against 
tba  aboTe-de6cribed  property,  premises,  and  im- 
prmenneata  rnitU  the  above-described  note  and 
an  Interest  thereon  la  folly  paid,  when  this  deed 
shall  become  absolnte.  To  bave  and  to  hold 
The  said  premlaea,  together  with  an  and  singu- 
lar the  rights,  i^vlleges,  and  appurtenances  to 
tbe  same  In  any  manner  belonging,  onto  the 
said  BML  W.  Bedford,  his  heirs  and  assigns,  so 
That  neither  they,  the  said  Rayner  Cattle  Com- 
pany, Wtt  any  person  or  persons  claiming  under 
them,  sbaU  at  any  time  hereafter  have,  dalm, 
or  demand  any  right  or  title  to  the  aftwesald 
premises  or  amrartenandes,  or  any  part  there- 
of.' 

"(8)  I  And:  That  about  a  month  ^ior  to 
the  execution  of  the  abore-moitloned  deed 
the  defendant  saw  W.  E.  Bi^ner,  agent  of 
the  Rayner  Cattle  Company,  and  said  to  falm 
that  he  (Bedford)  wanted  to  buy  from  said 
company  the  land  described  in  said  deed. 
That  Rayner  stated  to  him  that  he  (Bedford) 
knew  as  much  about  the  land  as  we  (the 
RaTser  Cattle  GonqMny).  That  yon  thtaik 
yon  hare  the  title,  and  we  think  we  have.* 
That  defendant  replied,  *I  know  that  I  hare 
no  title,  but  I  hare  possession,  and  want  to 
bar  the  land.'  That  said  Rayner  replied 
that  he  would  consider  no  Terbal  proposition 
for  tbe  purchase  of  the  land;  for  defendant 
to  go  home,  and  make  a  proposition  in  writ- 
ing, and  he  would  submit  It  to  the  company. 
That  this  defendant,  a  short  time  after,  sub- 
mitted a  proposition  In  writing,  and  soon 
thereafter  received  In  reply  thereto  the  fol- 
lowing letter,  dated  June  80,  1890:  'Ed.  W. 
Bedford— Dear  Sit:  Tours  of  May  27th  duly 
reached  me  yesterday.  I  will  give  yon  quit- 
claim deed  for  $601.20;  one-fifth  cash,  bal- 
ance 1,  2,  3,  and  4  years.  10  per  cent  inter- 
est on  deferred  payments;  we  retaining  lien 
to  secure  same;  you  to  assume  all  amouuts 
due  the  state.  Tonrs.  truly.  W.  E.  Bayner.* 
That  defendant,  in  r^ly,  wrote  and  maUed 


to  said  Bayner  the  following  letter,  of  date 
July  11, 1800.  'W.  B.  Bayner,  Esq.,  Bayner. 
Texas— Dear  Sir:  Yours  of  June  30th  to- 
hand,  and  In  reply  will  say  that  your  propo- 
sition Is  fair,  and  I  will  accept  same,  pro- 
vided this  quitclaim  deed  you  offer  shows  a 
chain  of  title  from  Martin  Casey  to  Rayner 
Cattle  Company.  I  'Wpuld  like  for  you  to- 
send  deed  properly  signed  up,  and  the  notes- 
for  me  to  sign,  to  some  one  here  at  Benja- 
min, if  you  are  not  expecting  to  t>e  here  soon 
yourself.    BespectfuUy  yours.  Ed.  W.  Bed- 

'  ford.'  That  a  few  days  thereafter  Rayner' 
wrote  defendant  that  the  deed  and  notes  had 
been  sent  to  bank  at  Haskell,  and  for  him 
to  go  there,  and  sign  notes,  and  .make  first 
payment,  and  get  the  deed.  This  the  de- 
fendant did,  and  got  deed  above  referred  to. 
and  signed  the  notes  sued  on,  and  paid  to- 
satd  bank  in  cash  $188.20. 

"(4)  I  find:  That  the  secUon  of  land  above 
described  was  st^te  school  land,  and  was  oi> 
tbe  8th  day  of  Angnst,  1881,  duly  and  le- 
gally dasslfled  and  iwpralsed  by  the  snr^ 
veyor  of  Baylor  land  district,  together  wlth- 
369  other  school  saxreys  in  said  county,  the- 
appralsem«it  beloff  made  under  the  laws- 
then  In  force.  ^Hiat  tbe  appratsanent  was- 
duly  tffesented  to  and  approved  by  the  com- 
missioners' court  of  Baylor  counl?.  Tbat 
they  certified  to  the  same,  and  a  copy  was 
duly  forwarded  to  the  land  office,  and  a  copy 
filed  with  tbe  surveyor,  wblcb  copy  fUed 
with  tbe  amrreyor,  nnder  fbe  head  of  'Re- 
marks,* In  that  part  referring  to  D.  and  W. 
block  No.  2,  recited  that  it  was  in  conflict 
with  block  46,  H.  &  T.  G.  B.  R.  Ca  surrey. 
That  the  commissioner  of  the  general  land 
cfflce,  on  Angnst  18,  1881,  made  on  said  ap- 
praisement and  classification  tlic  following 
indorsement:  'Received,  examined,  and  ap- 
proved for  180  sections  (one-half),  the  other 
(one-half)  ISO  sections  being  In  conflict,  and 
wlthhdd  from  sale  until  the  conflict  Is  re- 
moved.* That  on  August  80,  18S1,  by  dne- 
Gonrae  of  mall,  said  commlsiiloner  notified 
tbe  surveyor  of  Baylor  land  district  by  let- 
ter of  his  action  in  reference  thereto,  whloh- 
WBS  duly  received  by  aidd  surveyor.  That 
by  said  letter  the  said  commissioner  told' 
the  surveyor  that  block  2,  D.  &  W.  By.  Co.. 
and  block  45,  H.  ft  T.  C.  By.  Co.,  are  re- 
ported as  being  In  conflict,  and,  this  being- 
the  case,  all  the  surveys  hi  said  block  must 
be  withheld  from  sale,  and  that  he  must  so 
mark  them  on  his  record,  and  that  they 
could  not  be  sold  until  tiie  conflict  was  re- 
moved; and  that  no  other  appraisement  of 
said  block  45,  H.  ft  T.  a  By.  Co.  survey  was- 

I  ever  made. 

I  "(5)  That  on  December  26,  1882,  one  Uai^ 
'  tin  Casey  made  his  application  in  due  form- 
of  law  to  purchase  said  section  of  land  to 
the  district  surveyor  of  Baylor  land  district; 
that  it  was  duly  filed  and  recorded  on  said 
date  by  said  surveyor,  and  that  on  March  18,. 
1883,  said  Casey  tendered  to  the  state  treas- 
urer the  sum  of  $32,  being  lAp  of  the  v 
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praised  Tolue  of  said  land,  as  the  first  pay- 
ment therefor;  that  the  state  tzeasnrer  re- 
fused to  receire  same;  that  on  January  7, 
1887,  said  money  was  paid,  and  receipted  for 
by  said  treasurer,  as  the  first  payment  on 
said  land;  that  the  commissioner  of  the  gen- 
eral land  office,  with  the  consent  of  said  Ca- 
sey, indorsed  on  the  receipt  given  by  him 
that  it  was  'given  subject  to  the  decision  of 
the  court  In  the  case  now  pending' ;  that  no 
other  facta  with  reference  to  a  t^der  or 
payment  of  said  money  la  Bbown  by  the  land 
office  records. 

"(6)  That  prior  to  the  execution  and  dellT* 
ery  of  the  deed  by  plaintiff  to  defendant  said 
Martin  Casey,  by  quitclaim  deed,  duly  exe- 
cuted and  delivered,  conveyed  to  plaintiff  all 
his  right  and  Interest  in  said  section  of  land. 

"(7)  That  the  survey  herein  referred  to 
was  In  conflict  with  certain  surveys  in  said 
block  2  of  the  D.  &  W.  By.  Co.  surveys,  at  the 
time  of  the  appraisement  aljove  Merred  to, 
and  the  conflict  still  exists. 

"(6)  That  at  the  time  of  the  delivery  of  the 
deed  from  plaintiff  to  defendant  the  defend- 
ant paid  plaintiff  in  cash  fl38.20,  and  on 
September  16, 1801,  paid  plaintiff  $18S.48,  be- 
ing the  coupon  note  dae  July  24,  1801,  and 
has  never  paid  any  other  sum. 

"(9)  That  in  the  year  1887,  the  land  herein 
referred  to  being  unoccupied,  one  A.  M. 
Horner  moved  on  the  land,  and  erected  im- 
provements thereon,  and  applied  to  purchase 
the  same  as  school  land  under  the  law  then 
in  force;  that  the  land  waa  duly  awarded  to 
him,  and  his  first  payment  received;  that 
thereafter  the  treasurer  refused  to  receive 
any  further  payments;  that  in  1888,  by  quit- 
claim deed,  he  conveyed  to  J.  Rawdon  said 
land;  that  In  Pebmary,  1800,  said  Rawdon, 
by  quitdalm  deed.  In  consideration  of  $1,- 
OOO,  conveyed  said  land  to  defendant;  that 
prior  to  the  conveyance  by  Rawdon  to  de- 
fendant the  file  of  A.  M.  Homer,  upon  ap- 
plication of  said  Bawdon,  was  canceled,  and 
the  said  money  paid  by  said  Horner  was  re- 
funded to  said  Bawdon;  that  at  the  time 
of  the  conveyance  by  Bawdon  to  Bedford  the 
Improvements  on  the  land  were  worth  fl,* 
000;  that  at  the  time  of  the  purchase  by 
•defendant  from  plaintiff,  defendant  claimed 
no  title  to  the  said  land. 

"(10)  That  the  plaintiff  has  never  at  any 
time  been  In  possession  of  tbe  satd  land,  or 
any  part  thereof. 

"(U)  That  in  the  fall  of  1882  the  state 
school  sections  In  said  block  2,  D.  &  W.  By. 
surveys,  were  duly  classified  and  appraised, 
and  placed  upon  the  market  for  sale;  that 
thereafter,  In  February  of  1893.  defendant 
purchased  from  the  state  section  16.  block  2, 
J>.  &  W.  By.  surveys,  and  has  made  all  pay- 
ments thereon  required  by  law  since  said 
last-mentioned  date,  and  that  about  one-haif 
of  section  00,  block  45,  H.  &  T.  C.  By.  sur- 
vey, Is  in  conflict  with  said  section  16,  block 
2.  D.  &  W.  By.  surveys,  aud  the  balance  of 
said  section  00,  H.  ft  T.  a  By.  survey,  Is  in 


conflict  with  other  surreys  In  said  block  2, 
D.  &  W.  By.  surveys. 

"(12)  I  find  that  on  July  24,  1883,  a  suit 
was  filed  in  Baylor  county  district  court  by 
Adams  &  Leonard  vs.  H.  &  T.  C.  By.  Go. 
for  all  railroad  surveys  In  said  block  2,  D.  & 
W.  By.  Go.  surveys,  plaintiff  claiming  that 
they  were  In  confilct  with  railroad  surveys 
in  block  45,  H.  &  T.  0.  B.  B.  surveys,  and 
that  the  D.  &  W.  surveys  had  the  superior 
title;  that  no  one  was  a  party  to  said  suit 
except  said  Adams  &  Leonard  and  the  H.  £ 
T.  C.  By.  Co.;  that  said  suit  was  pending 
until  1802,  when  judgment  was  rendered  in 
favor  of  Adams  &  Leonard  against  said  H. 
ft  T.  0.  By.  Co.  for  all  raUroad  sections  in 
said  block  2,  D.  ft  W.  By.  Co.  surveys,  which 
Judgment  is  a  subsisting  and  valid  Judgment 
between  tbe  parties  thereto. 

"(13)  That  the  reasonable  market  value  of 
the  land  In  controversy  was,  on  July  24,  1800. 
(2.26,  without  the  improvements,  and  that 
the  Improvements  thereon  were  of  the  value 
of  f 1,000,  said  Improvements  being  on  section 
16.  block  2,  D.  ft  W.  By.  Co.  block. 

"(14)  I  find  that  on  July  1,  1802,  defendauL 
Bedford,  became  convinced  that  he  had  ac- 
quired no  tiUe  to  sold  section  of  land  describ- 
ed in  the  conveyance  set  forth  In  conclusion 
of  fact  No.  2  herein  by  virtue  of  sold  convey- 
ance, and  that  defendant,  Bedford,  believed 
until  said  tlme-nJuly  1,  1882— that  he  had  ac- 
quired a  good  and  valid  UUe  to  said  land  by 
virtue  of  said  conveyance,  subject  to  the  in- 
cumbrance thereon  mentioned,  and  also  sub- 
ject to  the  supposed  amount  due  the  stats  up- 
on the  said  Martin  Casey  file. 

"(15)  I  find  that  de^ndant,  by  his  original 
answer,  filed  October  31,  1893,  pleaded  In  re- 
convention, and  sued  for  the  sums  of  money 
paid  by  him  to  plaintiff,  as  hereinbefore 
found." 

The  learned  district  Judge,  following  the 
suggestions  of  our  brotbm  of  tbe  Third  dis- 
trict on  a  former  anMal  of  this  case  0S  S.  W. 
933),  found  as  matter  of  law  that  the  deed 
from  appellant  to  appellee  was  not  a  quit 
claim  deed,  but  also  found  that  the  notes 
mre  without  consideration,  because  the  pur- 
chase by  Martin  Casey  was  void,  and  that 
neither  he  nor  appellant  acquired  any  title 
under  that  purchase;  that  limitation  had  not 
run  against  a[^>eUee*s  claim  for  the  money 
paid  to  appellant;  and  gave  Judgment  in  fa- 
vor of  appellee  for  tbe  sums  so  paid.  We 
find  It  unnecessary  to  decide  whether  the  deed 
was  a  quitclaim  deed  or  not,  but  It  seems  to 
be  In  almost  ezactiy  tbe  same  language  as  the 
deed  passed  on  by  our  supreme  court  In  tbe 
case  of  Threadgill  v.  Blckerstaff,  87  Tex. 
522,  20  S.  W.  757.  and  held  to  be  a  qultelalm. 
See.  also  Blebardson  v.  Levi.  67  Tex.  364,  3 
S.  W.  444;  Lumber  Co.  v.  Hancock.  70  Tex. 
312,  7  S.  W.  724;  Shepard  v.  Hunsacker,  1 
Posey.  Unrep.  Cas.  585:  Smith  v.  Pollard.  19 
Vt.  272.  But,  wbetiier  It  is  a  quitclaim  deed 
or  not,  we  are  constrained  to  hold,  under  tbe 
rule  laid  down  in  Lamb  t.  James,  87  Tsx. 
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490,  2d  S.  W.  647,  that  botb  the  deed  and  the 
noted  executed  In  consideration  thereof  are 
Told,  as  being  in  contravention  of  the  public 
policy  of  the  Btate  concerning  its  unappro- 
priated public  domain;  for  In  the  case  cited  a 
general  warranty  deed  even  was  condemned. 
The  land  entbraced  within  the  lines  of  section 
90,  block  45,  H.  &  T.  C.  R.  R.  Co.,  the  claim 
and  title  to  which  were  attempted  to  be  con- 
veyed, or  quitclaimed  and  released,  according 
as  the  deed  would  be  construed,  bad  been,  at 
least  as  to  one-balf,  prior  to  the  location  and 
survey  of  said  No.  90,  legally  appropriat- 
ed, by  a  valid  certificate  Issued  to  the  Dallas 
&  Wichita  Railroad  Company,  and  designated 
as  "Survey  No.  16,  block  2,  D.  &  W.  B.  R.  Co.," 
and,  being  an  even  number,  tbe  law  set  it 
apart  to  the  state  for  public  school  purposes, 
while,  perhaps,  the  other  half  of  survey  90 
was  embraced  In  an  odd-numbered  survey, 
and  belonged  to  Adams  &  Leonard,  assignees 
of  the  D.  &  W.  R.  R.  Co.  We  think  our  su- 
preme court,  In  the  Lamb  Case,  supra,  set- 
tled the  question  that  contracts  of  private  per- 
sons concerning  the  unappropriated  public 
school  lands,  while  the  title  remains  in  the 
state,  and  when  the  grantor  bau  not  acquir- 
ed a  valid  claim  thereto  In  conformity  with 
the  law  governing  sales  of  such  lands,  are 
void,  and  that  no  rights  in  law  or  equity  can 
be  based  thereon;  and  that,  consequently,  as 
the  party  assnmlng  to  sell  or  quitclaim  any 
private  title  or  interest  therein  could  have  bad 
nothing  to  sell,  and  could  have  had  no  valid 
claim  to  release,  the  attempted  conveyance,  of 
whatever  character,  would  be  void;  as  against 
the  public  policy  of  the  state,  and  therefore 
the  notes  executed  for  such  a  deed  would  be 
void  also,  for  the  want  of  a  valid  considera- 
tion. In  this  case,  however^  we  must  assume 
that  one-half  of  section  00,  blo(A  45,  H.  &  T. 

C.  It.  R.  Co.,  was  not  public  domnin.  but  had 
been  segregated  by  a  valid  certificate  of  the 

D.  &  W.  R.  R.  Co.,  and  belonged  to  Adams 
&  I>onard  at  the  time  survey  No.  90  was 
Bmde,  because  the  record  only  shows  that 
half  of  section  90  was  embraced  in  section  16 
of  the  D.  &  W.  R.  R.  Co.  surveys,  and  the 
burden  was  on  appellee,  Bedford,  to  prove  his 
plea  of  no  consideration.  If  the  deed  to  Bed- 
ford were  purely  a  quitclaim,  and  all  the  land 
described  ther^  belonged  to  a  private  In- 
dlvtdnal,  then  the  notes  sued  on  might  be 
valid  and  binding,  for  there  Is  no  public  pol- 
icy to  prevent  one  person  from  releasing  and 
quitclaiming  all  his  interest,  claims,  and  de- 
mands In  and  to  the  property  of  another  pri- 
vate Individual.  But,  where  half  the  section 
Is  public  domain  and  the  other  half  not,  what, 
then,  is  the  rule?  The  deed  executed  by  ap- 
pellant shows  that  the  section  of  land  No.  90 
was  considered  and  contracted  about  as  an 
entirety,  and  so  was  the  consideration  to  be 
paid,  to  wit,  $691,  although  a  part  was  paid  in 
casta,  and  the  balance  divided  Into  annual  In- 
stallments. It  does  not  appear  that  the  con- 
tract was  based  upon  the  number  of  acres 
contained  in  the  sectlod,  nor  was  the  sum  to 


be  paid  based  upon  the  value  of  the  land  by 
the  acre.  So  that  we  conclude  that  the  con- 
sideration for  the  notes  was  an  entirety,  and 
that  the  section  was  contracted  about  as  an 
entirety.  Tlje  contract  as  made  by  the  par- 
ties being  an  entirety,  we  have  no  power  to 
make  it  severable.  If,  therefore.  It  is  void  as 
to  one-half  the  section,  because  It  is  contrary 
to  and  In  violation  of  the  state  policy,  which 
Is  but  another  name  for  law,  it  is  void  as  to 
the  whole.  1  Pars.  Cont  (8th  Ed.)  *455,  ♦4D6. 
We  therefore  conclude  that  the  appellant 
could  not  recover  on  the  notes  sued  on,  or,  in 
other  words,  that  the  appellee's  plea  of  failure 
of  consideration  was  fully  sustained  by  the 
evidence;  and  also  that  the  appellee  had  the 
right  to  recover  back  the  sums  of  money  paid 
on  the  illegal  and  void  contract,  unless  he  was 
barred  by  the  statute  of  limitation  of  two 
years,  which  Is  the  statute  applicable  In  this 
case,  if  any  is. 

On  the  question  of  limitation,  we  are  of 
opinion  that  the  appellee's  demand  and  cause 
of  action  to  recover  back  the  money  paid  was 
fully  barred  at  the  time  he  filed  bis  plea  in 
reconvention.  His  legal  right  to  recover  back 
his  money  existed  from  the  moment  he  paid 
it,  and  bis  ignorance  of  his  legal  right  to  do 
so  will  not  excuse  him  from  filing  his  suit 
within  the  two  years  within  which  suits  must 
be  brought  on  open  accounts  for  money  had 
and  received.  There  was  no  fraud  or  conceal- 
ment of  facts  on  the  part  of  appellant  plead- 
ed or  proved.  The  fact  that  appellee  believed 
until  July  1,  1892,  that  he  bad  acquired  a 
good  and  valid  title  from  appellant,  did  not 
prevent  the  statute  from  running  against  him. 
He  was  simply  mistaken  as  to  the  law  govern- 
ing such  cases,  and  no  man  can  be  heard  to 
plead  his  Ignorance  of  the  law.  Our  opinion 
Is  that  so  much  of  the  Judgment  in  this  case 
as  awards  a  recovery  In  favor  of  appellee  for 
the  money  paid  to  appellant  should  be  re- 
versed, and  rendered  so  as  to  decree  that  ap- 
pellee take  nothing  on  his  plea  In  reconven- 
tlon  for  the  sums  paid  to  appellant,  but  that 
in  all  other  respects  the  Judgment  ought  to- 
be  affirmed,  the  costs  of  this  appeal  to  be  paid 
by  appellee;  and  It  Is  ordered  accordiniiy. 


COMANCHE  NAT.  BANK  v.  DABNEY  et  al 
(Court  of  Civil  Appeals  of  Texas.    Jan.  22, 
1898.) 

SRT-OfV— UstlRT — NATIOnAt.  BA.KK8. 

Usurious  Interest  paid  on  a  note  to  a  nation- 
al bank  cannot  be  set  off  against  the  principal 
of  the  note. 

Appeal  from  Comanche  county  court;  J.  M. 
lambert,  Judge. 

Action  by  the  Comanche  National  Bank 
against  J.  W.  Dabney  and  others  to  recover  on 
a  promissory  note,  In  which  defendants  sought, 
by  plea  in  reconvention,  to  recover  for  usurious 
Interest.  From  a  Judgment  for  defendants. 
IklalntiB  appeals.  Reversed. 
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Llndsey  &  GomIkod.  for  appellant,  i.  P. 
^rataam,  for  appellees. 

Reasons  for  Reversal. 

HUNTER.  J.  One  of  the  defenses  pleaded 
to  the  note  sued  on  was  usury,  and  a  plea  fn 
reconvention  and  set-off  for  doable  the  amount 
of  usurious  bterest  paid  to  the  plaintiff.  The 
■evidence  of  the  bank  showed  that  the  Interest 
charged  and  collected  was  nsnrlous,  but  that  It 
actually  loaned  to  defendants  9430.10,  and  Uiat 
defendants  had  paid  back  to  It  In  all  only  K^-- 
3&,  and  that  541.88  of  this  was  a  voluntary  pay- 
ment on  Interest  The  defendants'  evidence 
shows  that  they  paid  $511  to  plaintiff,  and  tliat 
f 70.46  of  this  sum  was  volantarlly  paid  on  ttie 
interest  account,  leaving  f440.54  to  be  applied 
to  the  principal  received,  which  would  have  en- 
titled them,  under  the  charge  of  the  court,  to  a 
-verdict  of  921.06.  The  jury  found  that  de- 
fendants had  overpaid  the  principal  loaned 
«4.17,  and  thetr  verdict  was  for  *S.34.  The 
charge  complained  of  allowed  the  Jury  to  find 
against  plaintiff  douUe  the  amount  of  any 
•sum  iMUd  by  defendants  to  idataitlff  in  excess  of 
the  sum  of  money  actually  loaned.  We  think 
thlB  charge  was  erroneous,  under  the  decisions 
of  the  supreme  court  of  the  United  States, 
which  we  followed  m  HuKlns  v.  Bank,  a  Tex. 
•Civ.  App.  33,  24  8.  W.  927.  and  In  which  case 
our  supreme  court  refused  a  writ  of  emx; 
and  ve  Are  unable  to  say,  under  the  conflicting 
character  of  the  evidence,  that  it  did  not  do  the 
plaintiff  harm.  We  held  In  the  Hugglns  Case. 
«upra,  that  "nsorious  in^«st  paid  on  a  note 
to  a  national  bank  cannot  be  pleaded  as  a  set- 
off  or  counterclaim  against  tiie  principal  of  the 
■note.**  We  are  unaUe  to  determine  how  the 
Jury  arrived  at  tiie  verdict.  They  seem  not  to 
hare  adopted  the  evidence  of  either  side,  en- 
tirely. If  the?  had  done  so,  we  could  Infer 
that  they  believed  the  witnesses  on  the  side 
they  found  for,  and  rejected  the  evldrace  of 
the  other  side,  and  then  the  error  In  the  charge 
might  have  been  considered  harmless;  but  such 
Is  not  the  case  here.  We  therefore  order  that 
the  Judgment  In  thia  case  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


McMillan  t.  moon. 

<C!6urt  of  Civil  Appeals  of  Texas.    Feb.  6, 

1898.) 

SsQUEBTitATION  —  AFVIDAVIT— RSHOTAL  OF  MORT- 
GAGSD  PbOPBKTT— BUBt>BN  OF  PROOF— AT- 

tor:(rt*8  Fib— Instbcctioks. 

1.  Ad  affidavit  for  a  writ  of  sequeatratioo  soffi- 
ciently  seta  out  the  value  of  the  property  sought 
to  be  seized,  where  a  debt  due  is  the  only 
amount  mentioned  in  the  affidavit,  and  the  value 
of  the  property  is  alleged  to  be  the  amount 
"above  set  forOi." 

2,  Where  s  chattel  mortgage  provides  for  at- 
lomey's  fees  for  talcing  possession  of  property  If 
-the  debt  secured  be  not  paid  at  maturity,  and  the 
debt  Is  matured  by  act  of  mortgagor,  under  Rev. 
fit.  189.5.  art.  33^.  providing  that,  if  a  mortga- 
gor removes  mort«iged  property  from  the  county 
without  consent,  the  mortgagee  shall  be  entitled 


to  posfieBHioa.  whether  the  debt  is  due  or  not.  at 
tomey's  fees  cannot  be  recovered  in  an  action 
for  possession  based  on  an  affidavit  for  writ  of 
sequestration  alleging  only  that  plaintiff  fears 
defendant  will  remove  the  property. 

3.  It  is  error,  in  an  actton  for  wrongful  se- 
quealration,  to  instruct  that  defendant  cannot  re- 
cover if  plaintiff  had  probable  cause  to  fear  that 
defendant  would  remove  the  proper^,  where  the 
allegation  in  the  affidavit  for  the  writ  was  that 
plaintiff  feared  such  removal,  since  defendant 
would  be  eni-itlcd  to  actual  damages  if  plaintiff 
did  not  actually  so  fear,  although  ne  had  proba- 
ble canse. 

4.  Ihe  burden  is  on  defendant  who  seeks  dam- 
ages for  wrongful  sequestration  to  prove  that  Qie 
ground  allowed  for  suing  out  the  writ  did  not  ex- 
ist: and.  unless  he  does  so  by  a  preponderance 
of  the  evidence,  he  is  not  entitled  to  recover  even 
actual  damages. 

Appeal  from  district  court,  Morris  county; 
J.  M.  Talbot,  Judge. 

Action  by  W.  J.  Moon  against  A.  N.  Mc- 
Millan for  debt,  and  for  possession  of  mort- 
gaged property.  From  a  Judgment  for  plain- 
tiff, defendant  sppeala.  BcToned. 

J.  M.  Moore,  for  appellant  Sheppard. 
Jones  &  BoUn.  for  appellee. 

Reasons  for  RerersaL 

HUNTER,  J.  The  plaintiff's  suit  was  bas- 
ed upon  a  merchant's  account  for  (1320.36, 
for  goods  sold  to  defendant  McMillan,  un 
der  a  written  contract  dated  January  25. 
1806,  which  provided  that  the  plaintiff  should 
furnish  defendant  goods,  to  enable  him  to 
run  his  sawmill,  for  12  months  from  said 
date,  and  to  secure  the  account  the  defend- 
ant was  to  cut  and  stack  on  his  mill  yard 
1,000  feet  of  good,  merchantable  lumber  for 
every  f4.S0  worth  of  goods  purchased;  and 
the  said  lumber,  as  cut  and  stacked,  was 
embraced  In  a  chatty  mortgage  given  by  de- 
fendant to  secure  the  plaintiff  In  the  debt 
thus  to  be  created.  The  suit  was  filed  June 
26,  1895.  and  alleged  that  the  defendant  had 
been  selling  and  disposing  of  said  lumber  so 
mortgaged  to  the  plaintiff,  and  that,  there- 
fore, the  debt  had  become  due.  This  alle- 
gation, under  article  3333,  Rev.  St.  1895,  en- 
titled the  plaintiff  to  take  possession  of  the 
lumber  described  in  the  mortgage,  and  have 
the  same  sold  for  the  payment  of  his  debt, 
whether  the  same  had  become  due  or  not. 
and,  by  the  terms  of  the  mortgage,  also  en- 
titled the  plaintiff  to  a. reasonable  attorney's 
fee  for  getting  possession  of  the  property  by 
means  of  this  suit,  and  making  sale  thereof, 
as  possession.  It  seems,  had  been  denoanded 
l)efore  suit  was  brought,  and  denied  to 
plaintiff  by  defendant.  The  affidavit  for 
writ  of  sequestration  was  as  follows:  "Be- 
fore me.  the  undersigned  authority,  person- 
ally appeared  W.  J,  Moon,  plaintiff  In  the 
above-entitled  cause,  and,  b^ng  duly  sworn, 
says  that  he  has  brought  suit  against  the 
defendant,  A.  N.  McMillan,  for  the  recovery 
of  a  debt  doe  plaintiff  by  the  said  defend- 
ant, and  to  foreclose  his  mortgage  lien  on 
the  following  described  property,  to  wit: 
All  lumber,  of  every  kind,  quality,  and  de- 
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ficrlptlon,  manuCactured,  sawed,  and  made 
At  the  defendant  McMillan's  mill  from  and 
after  January  26,  1895,  up  to  tbe  present 
date;  tbat  plaintiff  has  a  mortgage  on  sold 
above-described  property,  and  the  same  Is 
Just  and  nnsatlafled,  and  the  amount  still 
due  and  unsatisfied  Is  thirteen  hundred  and 
twenty  dollars  and  thlrty7Blx  cents,  and  the 
snme  was  due  June  25,  1^,  and  Is  situated 
in  Morris  county,  Texas,  and  Is  worth  the 
AboTe  set  forth  amount.  And  plaintiff  says 
he  fears  the  defendant,  A.  N.  McMillan,  will 
remove  the  property  out  of  the  county  dur- 
ing the  pendency  of  this  suit." 

The  first  assignment  of  error  complains  of 
tbe  court's  refusal  to  quash  the  writ  on  tbe 
ground  that  the  value  of  the  property  was 
not  stated  definitely,  as  required  by  statute. 
We  overrule  this  assignment  because  the 
amount  of  the  debt  was  definitely  set  forth 
in  the  preceding  part  of  the  affidavit,  and  it 
was  clearly  stated  that  the  lumber  described 
vrns  worth  the  amount  "above  set  forth.*' 
This  was  sufficiently  definite,  and  In  compli- 
ance with  the  statute,  because  there  was  but 
one  sum  of  money  or  amotmt  set  fMth  In 
*he  affidavit,  and  the  reference  could  have 
applied  to  no  other.  That  is  certain  which 
■can  be  made  certain. 

The  defendant  McMillan,  among  other 
filings,  answered  and  set  up  tn  reconvention 
for  damages  that  tbe  affidavit  was  false  and 
untrue  In  every  essential  particular,  specific- 
ally  traversing  tbe  gronnda  upon  which  tbe 
writ  was  sued  out,  and  also  alleged  that  it 
was  maliciously  sued  out,  wltbont  probable 
cause,  and  alleged  actual  damages  In  the 
snm  of  $2,600,  and  exemplary  damages  In 
the  sum  of  $1,000.  The  evidence  was  con- 
flicting as  to  whether  the  plaintiff  feared 
tiiat  the  defendant  would  remove  tbe  lumber 
«ut  of  the  county  during  the  pendency  of  tbe 
Huit.  The  evidence  showed,  however,  that 
several  stacks  of  the  lumber  had  been  sold 
by  defendant  which  were  embraced  In  the 
mortgage,  but  was  conflicting  as  to  whether 
they  were  sold  by  the  consent  of  plaintiff. 
The  sheriff's  Invoice  of  the  lumber  when 
Hcized  under  the  writ  showed  286,582  feet, 
but  It  seems  that  the  lumber  measured  out 
about  35,000  feet  less,  and  aome  of  It  was 
not  ^^ood,  merchantable  lumber,  but  of  a  low- 
er grade. 

The  court  charged  the  jury,  in  the  second 
paragraph  of  its  charge,  to  the  effect  that  tf 
they  found  that  plalntUTa  debt  was  due 
when  the  writ  was  sued  out,  or  If  at  that 
time  it  was  not  due,  but  plaintiff  feared  that 
the  defendant  would  remove  the  property, 
mortgaged  to  him  to  eecore  his  debt,  out  of 
the  county  during  the  pendency  of  the  suit, 
or  If,  from  tbe  acts  of  defendant,  the  plain- 
tiff  had  probable  cause  to  fear  that  he  would 
remove  said  property  out  of  the  county  dur- 
ing tbe  pendency  of  the  suit,  then  to  find  for 
plaintiff  a  reasonable  attorney's  fee.  In  addi- 
tion to  the  amount  of  Indebtedness  found  to 
be  due,  If  anything.   This  paragraph  is  com- 


plained of  upon  tbe  ground  that  It  allowed 
tbe  plaintiff  to  recover  attorney's  fees  If  the 
Jury  believed  that  be  had  probable  cause  to 
fear  that  defendant  would  remove  tbe  goods 
from  the  county  during  the  pendency  of  the 
suit.  Verdict  and  Judgment  were  rendered 
for  plaintiff  for  the  amount  of  his  debt,  as 
sued  for,  with  Interest  and  10  per  cent,  at- 
I  tomey'B  fee,  and  foreclosure  of  his  mort- 
gage on  tbe  proceeds  of  the  sale  of  the  lum- 
ber; It  having  been  sold  under  order  of  the 
court,  as  perishable  property,  for  the  sum  of 
$1,360.  We  thlnl£  this  part  of  tbe  charge 
was  erroneous.  The  contract  expressly  pro- 
vides that,  If  the  indebtedness  shall  mature, 
and  be  not  paid,  then  the  plaintiff  may  take 
possession  of  the  lumber,  and  sell  it,  and 
otit  of  the  proceeds  retain  a  reasonable  at- 
;  tomey'B  fee,  as  part  of  tbe  expenses  of  mak- 
1  Ing  tbe  sale.  Now,  under  this  contract,  If 
the  debt  had  matured  according  to  its  terms, 
at  the  time  tbe  suit  was  brought,  the  attor- 
ney's fee  was,  by  force  of  the  contract,  re- 
coverable. Or  if  the  defendant  bad  removed 
the  property  from  tbe  county,  or  bad  sold  or 
disposed  of  the  same,  without  the  consent 
of  the  mortgagee,  then  the  right  to  sue  on 
the  debt,  and  selEe  and  s^l  the  property, 
wonld  arise,  under  article  3333,  Rev.  St 
1895;  and  the  attorney's  fee  would.  In  such 
case,  by  force  of  tbe  contract.  In  connection 
with  this  article,  be  recoverable.  Or  If  the 
defendant,  though  the  debt  be  not  due,  does 
any  act  which  would  authorize  the  plaintiff 
to  sue  out  the  writ  of  sequestration  and 
seize  the  property,  In  order  to  protect  his 
security,  or  If  any  fact  exists  which  would 
authorize  the  Issuance  of  such  writ  and  up- 
on affidavit  of  such  act  or  fact  the  writ  Is 
Issued,  and  the  property  seized  and  sold 
therennder,  then  in  any  of  these  events  the 
attorney's  fees,  under  this  contract  would 
be  recoverable,  because  the  defendant  had 
agreed  to  pay  attorney's  fees  as  part  of  the 
expenses  of  the  seizure  and  sale  of  tbe 
property;  the  defendant's  unlawful  acts  hav- 
ing made  such  seizure  necessary  before  the 
debt  matured.  In  order  to  prevent  tbe  loss  of 
the  security.  This  principle  Is  recognized  In 
I  LanlDg  V.  Bank  <Tex.  Snp.)  35  8.  W.  1048. 
I  But  It  la  because  the  right  to  recover  the  at- 
I  tomey's  fee  la  stipulated  for  In  tbe  contract. 

taken  In  connection  with  the  statute,  or  in 
I  connection  with  the  wrongful  act  of  defend- 
I  ant  making  It  necessary  to  sue  and  seize  the 
:  property  mortgaged,  that  the  plaintiff  Is  en- 
I  titled  to  recover;  and.  If  these  facts  do  not 
concur,  no  attorney's  fee  can  be  recovered. 
The  ground  alleged  In  the  affidavit  for  suing 
out  the  writ  was  that  plaintiff  feared  de- 
fendant would  remove  the  lumlwr  from  the 
county  during  the  pendency  of  the  suit  and 
he  must  stand  or  fall  upon  this  ground.  It 
was  therefore  error  to  Instruct  the  Jury  that 
If  he  had  proltable  cause  to  fear  sucb  re- 
moval, he  could  recover  attorney's  fees.  Tbe 
only  question  to  be  considered,  arising  on 
this  affidavit  In  connection  with  the  plaln- 
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tifTs  right  to  recover  attorney's  fees,  was, 
did  he  fear  sach  rcmoral?  It  he  did,  he 
could  reeoTer  them;  If  he  did  not,  he  conld 
not  so  reeorer. 

The  issue  as  to  probable  cause  arises  only 
on  the  plea  in  reconvention  for  damages 
for  maliciously  suing  out  the  writ,  and  this 
question  la  here  presented  by  appellant  In 
an  assignment  complaining  of  the  following 
charge:  "If  you  find  from  the  evidence  that 
<it  the  time  the  plaintltf  sued  out  the  writ  of 
sequestration  herein,  and  caused  the  same 
to  be  levied  on  the  property  described  in  the 
officer's  return  on  said  writ,  the  plaintiff's 
debt  upon  which  this  suit  is  founded  waa 
not  due,  and  that  the  plaintiff  did  not  fear 
(hat  the  defendant  would  remove  said  prop- 
erty out  of  Morris  county  during  the  pend- 
ency of  this  suit,  and  that  from  the  words 
and  acts  of  the  said  defendant,  McMillan, 
in  relation  to  said  property,  the  plaintiff  did 
not  have  probable  cause  to  believe  and  fear 
that  said  defendant  would  remove  said 
property  out  of  Morris  county  during  the 
pendency  of  this  suit,  and  that  such  seqaes- 
tratlon  was  wrongfully  and  without  prob- 
able cause  sued  out  then  you  will  find  for 
defendant,  on  bis  plea  In  reconvention,  as 
actual  damages,  the  reasonable  cash  market 
value  of  the  property  seized  and  sold  under 
and  by  virtue  of  said  sequestration,  at  the 
time  and  place  of  such  seizure,  together  with 
Interest  thereon  at  six  per  cent,  per  annum 
from  the  date  of  said  seizure.  If,  on  the 
other  hand,  you  find  from  the  evidence  that 
at  the  time  this  suit  was  brought,  and  said 
sequestration  sued  out  and  levied  on  said 
property,  plaintiff's  said  debt  was  due,  or  If 
you  find  that  said  debt  was  not  due,  but 
you  do  find  that  the  plaintiff  feared  the  de- 
fendant, McMillan,  would  remove  said  prop- 
erty out  of  Morris  county  during  the  pend- 
ency of  this  suit,  or  if  you  believe  the  plain- 
tiff had  probable  cause  to  believe  and  fear, 
from  the  words  and  acts  of  the  defendant 
McMillan  In  respect  and  relation  to  ssld 
■property,  that  said  defendant  would  remove 
the  same  out  of  Morris  county  during  the 
pendency  of  his  said  suit,  then  In  either 
event  the  plalutlff  had  the  right  to  sue  out 
such  sequestration,  and  to  seize  said  prop- 
erty, and  the  defendant  cannot  recover  any 
damages  by  reason  thereof."  The  vice  In 
this  charge  consists  In  denying  to  the  de- 
fendant the  right  to  recover  his  actual  dam- 
ages  If  the  plaintiff  had  probable  cause  to 
believe  and  fear  that  the  defendant  would 
remove  the  property  during  the  pendency  of 
the  suit,  although  he  may  not  In  fact  have 
so  feared  and  believed.  If  the  plaintiff  did 
not  fear  the  removal,  as  alleged,  the  defend- 
ant was  entitled  to  recover  his  actual  dam- 
ages, although  he  may  have  had  probable 
cause  for  such  fear.  The  burden  is  on  the 
defendant  to  prove  that  the  grounds  for  su- 
ing out  the  writ  did  not  exist,  and,  unless 
he  does  so  by  a  preponderance  of  the  evi- 
dence, he  la  not  entitled  to  recorer  even  ac- 


rrex- 

toal  damages.  For  these  errors  In  the 
charge,  we  reverse  the  Judgment,  and  order 
that  tlie  cause  be  remanded  for  a  new  trial. 


NEWION  T.  ALEXANDER.1 
(Ooort  of  Chril  Appeals  of  Texas.    Nov.  9, 

1897.) 

TESaPABSTO  TrtTiTLB— BVIDBKCS— iNSTBUCnOKS 

— AnvERsa  Posssssiox. 

1.  It  Is  nroner  to  refuse  defendant  a  special 
charge  to  find  whether  or  not  the  application 
for  pdteQt  to  public  land  included  only  a  portion 
of  the  improved  land  occupied  by  the  applicant, 
and  left  the  balance  on  another  tract,  where  the 
general  charge  atated  that  if  the  ap^icaot,  or 
those  daiming  under  him,  occupied  any  part  of 
the  other  tract  for  a  space  of  10  years,  defend- 
ant would  be  entitled  to  recover. 

2.  In  tre^aa  to  try  title  to  land.  It  is  proper 
to  Instruct  the  jnry  that  occupying  another'a 
land  under  the  l>elief  that  It  is  public  land  open 
for  settlement  will  not  constitute  adverse  po»- 
seBsion,  without  further  charing  that  if  the  set- 
tler believed  only  a  part  of  his  improved  land  to 
be  public  land,  and  only  applied  for  a  patent  ftor 
that  part,  leaving  the  other  part,  then  a  contin- 
ued adverse  {XMsesBion  of  the  latter  pordoD 
should  be  considered,  in  determining  the  case. 

3.  Hearsay  evidence  is  not  admisBible  to  cor- 
roborate  witnesses,  or  harmonize  apparent  con- 
flicts in  their  testimony. 

4.  A  deed  wliich  haa  a  defectlTe  description  of 
the  land  ia  inaufficieat  oa  whidi  to  baae  title  by 
limitation. 

Appeal  from  district  oourt,  Kaufman  comity; 

J.  E.  Dillard,  Judge. 

Trespass  to  try  title  by  M.  8.  Alexander 
agahist  W.  P.  Newton.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  AfOrmed. 

Lee  R.  Stnmd,  for  appellant  Hnffmaster  & 
Huffmaster  and  Ganc^  Gano  &  Qsoa,  tor  ap- 
p^ee. 

RAINET,  J.  This  la  the  second  appeal  of 
this  case,  the  report  of  which  on  former  appeal 
will  be  found  In  33  S.  W.  306;  and  f M  a  state- 
ment of  said  case  reference  Is  made  to  said 
report.  It  was  admitted  upon  the  trial  that 
the  plaintiff,  M.  S.  Alexander,  bad  superior  ti- 
tle to  the  land,  subject  only  to  defendant's 
pleas  of  the  statutes  of  Umttatlon  of  6  and  10 
years.  The  evidence  shows  that  In  1862  Caleb 
Hurd  and  wife  settied  upon  certain  land,  claim- 
ing the  same  to  be  vacant  lands  belonjging  to 
the  state;  that  they  Improved  a  small  portion 
thereof,  and  they  lived  thereon  the  required 
time,  and  patent  was  issued  to  the  wife  (the 
husband  having  died  In  the  meantime)  for  112^ 
acres.  The  contention  of  appellant  is  that  the 
Improvements  made  Caleb  Hurd  were  on 
the  dividing  line  between  said  vacant  land  and 
the  Nail  league  survey,  and  that  the  Improve- 
ments made  by  said  Hurd  embraced  a  part  of 
said  Nail  league,  and  a  part  of  said  vacant 
land,  and  that  by  virtue  of  sold  possession  tta 
10  years  Ylanna  Hurd,  the  wife,  under  whom 
appellant  claims,  was  entitled  to  640  acres  of 
the  Nail  league,  as  well  as  the  pre-empted  sur- 
vey.  The  evidence  Is  conflicting  as  to  the 


1  Writ  of  error  denied  by  supreme  court. 
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true  location  of  the  jmprorements.  In  defer- 
&ice  to  the  verdict  of  the  jury  and  the  Judg- 
ment of  the  conn  below,  we  find  that  said  Im- 
provements embraced  no  part  of  the  Nail 
league,  but  were  confined  to  the  ll^^ii-acre  pre- 
emption survey. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  In  refusing  to  grant  a 
new  trial  because  the  verdict  was  contrary  to 
law  and  evidence.  This  assignment  Is  waived 
by  the  appellant,  and  therefore  will  not  be  con- 
sldered. 

The  second  assignment  of  error  is,  "The  court 
erred  in  refusing  defendant's  special  charge  No. 
4,  because  there  was  an  issue  clearlj-  raised  by 
the  proof,  whether  or  not  Kurd's  application  for 
patent  only  cut  off  a  portion  of  the  ncorthwest 
side  of  hlB  Improved  farm,  and  included  It  In 
the  applicHtion.  and  left  all  the  balance  of  said 
improved  farm  entirely  outside  of  said  ajqpU- 
catlon,  and  over  upon  the  Nail  league,  unaf- 
fected by  the  ai^catlon,  and  sufficient  to  pre- 
scribe title  to  640  acres,  and  because  said  spe- 
cial charge  No.  4  clearly  and  fairly  submitted 
to  the  Jury  this  very  issue,— whether  or  not  the 
application  cut  off  a  part  of  the  field,  and  left 
the  other  part  of  the  improved  farm  over  upon 
the  Nail  league."  We  do  not  think  this  as- 
signment well  taken.  ■  The  court  instructed  the 
jury.  In  substance,  that  If  Caleb  Hurd,  and 
those  under  whom  he  claimed,  had  occupied 
any  part  of  the  Nail  league  for  a  space  of  10 
years,  not  including  the  time  in  which  the  stat- 
ute of  limitation  was  suspended,  appellant 
would  be  entitled  to  recover  under  the  statute 
of  limitation  of  10  years.  The  charge  given  by 
the  court  was  as  favorable  to  appellant  as  the 
charge  requested  by  him. 

Ai^tellant  complaMs  of  the  following  special 
charge  given  by  the  court  at  the  request  of  ap- 
pellee: "The  Jury  are  instructed  that  if  they 
believe  from  the  evidence  that  Caleb  Hurd  set- 
tled upon  the  land  known  as  the  'Hurd  Place,' 
and  that  said  place,  or  a  part  thereof,  was  ac- 
tually on  the  Nail  league  and  labor  survey  in 
said  county,  bat  that  said  Caleb  Hurd,  up  to 
and  at  the  time  of  signing  the  application  for 
patent  to  said  lands,  believed  that  said  land 
upon  which  he  had  made  his  Improvements  was 
vacant  land,  and  not  In  the  Nail  league,  then 
you  will  find  for  the  plaintifr,  M.  S.  Alexan- 
der." It  Is  not  contoided  but  that  this  charge 
is  a  correct  proposition  of  law,  but  It  is  claim- 
ed that  in  this  connection  the  court  should  have 
further  charged  the  Jury,  In  substance,  as  fol- 
lows: "But  if  the  Jury  believe  from  the  evi- 
dence that  Caleb  Hurd  believed  only  a  part  of 
his  improved  field  to  be  public  land,  and  if  be 
only  applied  for  patent  upon  that  part,  leaving 
f^till  another  part  of  his  field  ndther  included 
in  his  application,  nor  believed  by  him  to  be 
pabUc  land,  then  a  continuous  and  notorious 
and  adverse  possession  by  him  on  that  part  of 
the  farm  upon  the  Nail  league  would  be  such 
possession  as  the  jtuy  should  consider  in  con- 
nection with  this  and  the  main  charge."  We 
think  the  facts  fully  justified  the  giving  of  this 
special  charge  of  plaintiff;  and  under  the  facts 
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adduced  upon  the  trial,  and  In  view  of  the 
charge  given  by  the  court,  we  think  there  was 
no  error  as  complained  of.  It  is  well  settled 
that  if  a  party  settles  on  land,  believing  It  to  be 
vacant  land,  with  the  view  of  obtaining  tltle- 
from  tbe  state,  he  cannot  hold,  by  virtue  ot  the 
10-years  statute  of  limitation.  In  excess  of  the 
value  of  his  improvements.  Norton  v.  OoIUne, 
1  Tex.  Civ.  App.  276,  20  S.  W.  1113;  Schleich- 
er V.  Gatlin,  85  Tei.  270,  20  S.  W.  120. 

Appellant's  fourth  assignment  of  ems  is  as- 
foUows:  "The  court  erred  in  excluding  the 
testimony  of  tbe  witnesses  W.  P.  Newton  and- 
others  to  the  effect  that  it  was  thai  and  there- 
reputed  hi  tbe  Hurd  family.  In  1S61  and  1862; 
that  the  said  tlialeb  Hurd  had  separated  from- 
his  said  wife,  Vianna  Hurd,  and  that  members 
of  the  said  Caleb  Hurd's  family  did  then  and- 
there,  ta  1861  and  1862,  claim  and  say  that 
said  yianna  Hurd  and  her  husband,  Caleb 
Hurd,  had  separated  from  each  other,  and  did 
further  say  that  said  Caleb  Hurd  had  left  her, 
and  gone  away  into  some  other  country;  and 
the  purpose  of  which  evidence,  as  then  made 
known  to  tbe  court,  was  to  exptein  the  fact  of 
Caleb  Hurd's  being  in  Dallas  county  In  about 
1861  and  1862,  and  living  there  for  a  short 
while,  and  thereby  to  afford  a  plausible  fact 
and  theory  which  would  harmonize  the  appar- 
ent confilct  in  the  testimony  of  several  witness- 
es, by  ahowUv  that  It  could  reasonably  be  true 
that  Caleb  Hurd  did  remain  In  Dallas  county 
part  of  1861  and  1862,  as  plaintiff's  witnesses 
say,  and  yet  said  wife  and  bis  family  were,  as 
many  witnesses  say,  living  there  upon  tbe  Nail 
league,  and  had  been  from  1856.  All  of  which 
erroKOUB  rollngs  are  set  out  In  bill  of  excep- 
tions No.  2  of  defendant."  We  think  the  tes- 
timony was  i^perly  excluded.  It  vraa  hear- 
say, and  It  was  not  proper  to  attempt  by  such 
evidence  to  corroborate  appellant's  witnesses. 

The  remaining  assignment  of  error  complains 
of  the  court  in  excluding  evidence  upon  the  de- 
fendant's plea  of  the  five-years  statute  of  limi- 
tation. In  our  disposition  of  this  case  on  the 
former  ai^peal  (Alexander  v.  Newton,  33  8.  W. 
305),  we  there  held  that  the  deed  to  appellant 
did  not  contain  a  sufficient  description  of  tbe 
land  upon  which  the  statute  of  limitation  could 
be  based.  We  now  see  no  reason  to  reverse 
our  ruling  then  made,  and  therefore  hold  that 
said  assignment  is  without  merit.  Finding  no- 
error  in  the  action  of  the  court  bdow,  and  tbe 
evidence  folly  warranting  the  ju^ment,  tt  1* 
affirmed. 

BEALL  V.  COOK  et  al. 
(Court  of  Appeals  of  Kentucky.   Feb.  11, 1888.) 
Apfial  a:(d  Error— Fin  DiMoa  or  Fact— AsHen- 

HBHT  OF  COSTRAOT. 

1.  The  findings  of  fact  by  the  coort  In  a 
common-law  case  in  which  a  jury  is  waived  wHl 

not  be  disturbed  unless  flagrantly  against  the 
evidence. 

2.  Where  the  assignee  of  a  contract,  with  the 
implied  consent  of  the  person  for  whom  the 
work  was  to  be  done,  has  executed  the  work, 
which  has  been  accepted,  he  is  entitled  to  the 
contract  price. 

Digitized  by  Google 


418 


U  SOUTXnt'ES'i'ERN  BEPORTER. 


Appeal  from  circuit  court,  Marlon  county. 

*'Not  to  be  officially  reported." 

Action  by  John  T.  Carter  against  W.  T.  Cook 
and  others.  From  a  judgment  In  favor  of  W. 
T.  Cook  against  George  W.  Beall  on  cross  peti- 
tion, George  W.  Beall  appeals.  Affirmed. 

Lafe  8.  Pence  and  W.  J.  Usle.  for  appel- 
lant J.  P.  Thompson,  for  appellee. 

GUPFY.  J.  It  seems  from  this  record  that 
John  T.  Garter  instituted  an  action  a«alnat  W. 
T.  Cook  and  others,  In  which,  from  the  pro- 
ceedings bad,  It  appears  that  he  sought  to 
attach  or  garnish  certain  sums  of  mosey  due 
trom  appellant,  Beall,  to  Cook  or  some  other 
idefeudant.  The  original  petition  of  Carter  Is 
not  copied  In  the  record,  but  the  answer  of 
Cook,  which  was  made  a  cross  petition  against 
appellant,  sought  to  recorer  a  certain  amount 
of  money  claimed  to  be  due  him  from  appel- 
rlant  on  account  of  his  having  agreed  to  exe- 
<-ute  a  contract  to  cut  a  certain  ditch,  which 
x.-ontract  had  originally  been  made  with  ap- 
pellee Falkner.  Appellant  denied  his  liability 
to  Cook,  and  In  substance  averred  that  be  had 
no  contract  with  Cook,  and  never  agreed  with 
bltn  that  he  should  cut  the  ditcb  in  question. 
He  alleges  that  he  had  a  certain  contract  with 
Falkner,  and  Falkner  failed  to  comply  with 
same,  and  he  also  claimed  that  the  ditch  never 
was  cut  according  to  the  contract,  and  that  he 
had  to  employ  one  Oodby  to  make  the  ditch 
in  question,  and  denied  all  Uabllity  to  Cook 
or  Falkner  for  any  sum  whatever.  The  ques- 
tion was  submitted  to  the  court  without  a 
jury,  and  the  court  foond  in  favor  of  Cook, 
and  rendered  judgment  against  appellant  for 
and,  appellant's  motion  for  a  new  trial 
having  been  overmled,  be  prosecutes  this  ai>- 
peaL 

It  is  the  contention  of  appellant  that  he  bad 
DO  contract  with  Cook,  and  that.  Inasmuch  as 
the  pleadings  show  that  the  contract  was  with 
Falkner,  and  that  Falkner  did  not  do  the  work, 
and  that  the  contract  was  that  Falkner  was  not 
to  be  paid  anything  until  the  work  was  com- 
pleted, therefore  appellee  bad  no  ri^t  to  re- 
cover. Appellant's  grounds  for  a  new  trial  are: 
That  the  verdict  of  the  court  Is  contrary  to  law, 
jmd  not  sustained  by  sufficient  evidence.  Error 
tn  the  assessment  of  the  amonnt  of  the  recovery. 
Brrors  of  law  occurring  at  the  trial.  In  this: 
that  incompetent  evidence  was  admitted  and  ob- 
jected to  by  the  party.  His  additional  grounds 
are:  (1)  Ttmt  the  verdict  Is  contrary  to  the 
law,  hi  this:  that  it  permits  i^lntilT  Cook  to 
recover  a  verdict  against  defendant,  not  upon 
a  new  contract,  or  any  contract  made  betwe«i 
Cook  and  Beall,  as  sued  upon  by  Cook,  bnt  er- 
roneously allows  Cook  to  recover  on  a  contract 
made  alone  between  G.  W.  Beall  and  Falkner. 
(2)  The  verdict  of  the  court  is  contrary  to  the 
'law,  in  this:  that  It  permits  Cook,  a  cross  plain- 
tiff, to  recover  a  verdict  against  defendant  on  a 
■contract  made  alone  between  Beall  and  Falk- 
ner, to  which  contract  Cook  was  not  a  party. 
The  contention  of  Cook  is  that  he  underto(^  to 
complete  the  contract  of  Falkner  tay  and  with 


the  consent  of  appellant  and  that  be  did  ctmi- 
plete  said  contract,  and  is  therefore  entitled  to 
recover  the  contract  price.  A  separation  of  law 
and  facts  was  given  by  the  trial  judge,  and  the 
judge,  found  as  a  fact  that  there  never  was 
but  oue  contract,  which  contract  was  made  be- 
tween appellant  and  Falkner,  Octotier  12,  1894, 
for  the  digging  of  the  ditcb;  that  no  new  con- 
tract,aB  alleged  byCook  and  Blair.ever  existed, 
or  was  ever  made  with  Cook,  to  do  the  work  on 
the  ditch  as  contracted  between  Beall  and  Falk- 
ner; that  said  work  was  doiw  by  Cook  and  Blair 
under  an  ord^  fromf^lkner.  which  was  known 
to  appellant;  and  that  appellant  made  no  com- 
plaint to  the  work  so  done  by  Cook,  and  allowed 
Oook  and  Blair  to  finish  said  ditch;  and  the  judg- 
ment of  the  court  Is  in  favor  of  Oook  and  Blair, 
ogahiat  defendant  Beall,  tor  the  stun  of  $116 
and  costs,  etc.  The  judgment  rendered  Is  that 
Beall  reviewed  the  work  on  the  ditch  as  done 
by  CooAs.  and  Blair,  and  made  no  complaint  of 
the  work,  and  Is  therefore  responsible  for  the 
work  as  done  by  Cook  and  Blair  on  said  ditch; 
and  It  Is  therefore  adjudged  by  the  court,  and 
decreed,  and  judgment  rendered,  In  favor  of 
Cook  against  defendant  Beall,  in  the  sum  of 
$116  and  costs  of  this  action,  with  6  pa-  cent. 
Interest  from  May  6,  1886,  imtfl  paid. 

It  may  be  conceded  that  the  proof  in  this 
case  is  somewhat  conflicting.  It  may  be  that 
we  would  not,  from  the  evidence,  have  reach- 
ed the  same  conclusion  as  that  reached  by  the 
learned  ju^  below;  but  it  Is  a  well-settled 
rule  of  law  tbat  the  judgment  of  the  circuit 
court  upon  a  common-law  case,  submitted  to 
the  judge  without  the  intervention  of  a  jury, 
will  be  treated  as  the  v^ct  of  a  proper^  in- 
structed jury,  and,  imless  the  judgment  Is  fla- 
grantly against  the  evidence,  the  judgment  will 
not  be  disturbed.  It  is  tme,  hi  this  case,  that 
the  evidence  Introduced  appellant  com! aces 
to  show  that  the  contract  entered  toto  by  Falk- 
ner nevra  was  completed,  and  that  he  had  to 
spend  a  large  amount  of  money  to  have  the 
ditch  cut  as  contracted  to  be  done  by  Falkner; 
but  it  is  also  true  tbat  Cook's  testimony  tends 
to  show  that  the  woiic  was  completed  according 
to  the  contract,  and  also  that  Beall  agreed  with 
him  that  be  (Cook)  might  complete  the  Falkner 
contract,  and  that  Beall  In  fact  accepted  the 
work  as  completed.  It  was  the  province  of  the 
circuit  judge  to  weigh  and  detmniue  as  to  the 
testimony,  and,  having  the  witnesses  before  him, 
and  presumably  being  acqoalnted  With  the 
facts  and  circumstances  aurroundlng  the  case, 
we  do  not  feel  authorized  to  disturb  his  judg- 
ment If  Falkner  In  fact  assigned  his  contract 
to  Cook,  and  Beall  by  express  or  Implied  agree- 
ment consented  tbat  Cook  might  execute*  the 
contract,  and  he  accepted  Cook's  work  as  a 
fulfillment  of  Falkner's  obligation,  it  follows 
that  Cook  would  be  entitled  to  the  money.  It 
seems  that  tbe  judge  below  found.  In  effect, 
such  to  be  the  fact,  and.  under  tbe  law  as  set- 
tled by  this  court,  there  being  sufficient  evi- 
dence to  sustain  such  finding,  we  are  not  au- 
thorized to  reverse  the  judgment,  Judgment  af- 
firmed, with  damages. 
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MUXFOBD  T.  GRBBX'S  ADJkTR. 

(Court  of  Appeals  of  Kentucky.    F«b.  8,  181^.) 

Stidbhos— Pabol  Etidbbcb  to  Vart  Deed. 
Parol  eridenca  la  InadmlMible  to  thow  that 
a  deed  alwolate  In  fonn  was  Intraided  merely  to 
■ecnre  a  debt 

Appeal  from  circuit  court,  Hart  county. 

"To  be  officially  re[iorted." 

Action  by  B.  M.  Munford  agalnat  Z.  O. 
Green's  administrator.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Martin  &  Curie,  for  appellant  W.  3.  Ma- 
cey,  for  appellee^ 

PAYNTER,  J.  On  December  10,  1877,  the 
api>ellant,  Munford,  In  consideration  of  the 
8um  of  $400,  made  a  deed  to  Z.  G.  Green  for 
a  certain  tract  of  land  In  Hart  county.  The 
deed  contained  covenants  of  general  war- 
ranty, and  Imported  an  absolute  convey- 
ance. Munford  alleges  that  there  was  a 
parol  agreement  at  the  time  of  the  execution 
of  the  deed  by  which  Green  was  to  accept 
tbe  deed,  take  possession  of  the  land,  rent 
Hnd  sell  It,  pay  himself  a  debt  which  Mun- 
ford owed  him,  and  whatever  remained  was 
to  be  paid  to  him.  It  Is  not  alleged  that 
there  was  any  fraud  or  mistake  In  the  exe- 
cntlou  of  the  deed,  or  any  vice  therein. 
There  Is  no  claim  that  any  language  was 
used  In  the  deed  which  was  not  Intended  by 
the  parties  to  be  used  in  expressing  the  con- 
tract between  the  parties.  The  sole  ques- 
ilon  In  this  caae  is  whether  parol  testimony. 
In  the  absence  of  any  allegation  of  fraud  or 
mistake,  is  admissible  to  contradict  the  le- 
Ksl  import  of  the  deed.  We  are  of  the  opin- 
ion that  this  cannot  be  done.  It  is  a  well- 
settled  rule  In  this  state  that  parol  evidence 
Is  not  admissible  to  contradict  written  evi- 
dence, except  in  cases  of  fraud  or  mistake, 
or  when  there  Is  vice  In  the  contract.  The 
■question  in  the  case  of  Thomas  v.  McCor- 
mack,  8  Dana,  109,  involved  the  identical 
question  to  be  determined  In  this  case.  In 
that  case  the  court  adjudged  that  parol  tes- 
timony was  inadmissible  to  show  that  a  deed 
in  terms  an  absolute  conveyance  was  not  in- 
tended as  such,  but  was  designed  as  a  mort- 
gage. In  speaking  of  the  rule,  the  court 
said:  TThough  It  may  operate  harshly  In  a 
particular  case,  is,  nevertheless,  so  salutary 
and  conservative,  that  an  Inflexible  adher- 
ence to  it  is  necessary  fqr  effectuating  the 
policy  of  tbe  statute  of  frauds  and  per- 
Jaries,  and  of  giving  proper  security  to  prop- 
erty, and  full  effect  to  solemn  contracts  In 
writing."  This  case  followed  the  rule  which 
was  announced  in  several  cases  in  this  court 
which  preceded  it.  Coger's  Elx'rs  v.  McGee, 
2  Bibb,  322;  Lemaster  v.  Burckhart  Id.  28; 
Fleming  v.  Harrison,  Id.  172.  Id  Garten  v. 
Chandler,  Id.  246,  the  court  said  it  was  "a 
well-settled  rule  that  parol  evidence  ought 
not  to  be  admitted  to  contradict  written  evl- 
.dence,  exc^t  In  cases  of  fraud  or  mistake. 


In  such  cases  the  fraud  or  mistake  should 
appear  very  evident  to  counteract  the  effect 
of  the  contract  In  writing."  The  court  said 
m  Martin  v.  Lewis.  1  A.  K.  Marsh.  75:  "A 
contract  under  seal  must  l>e  tested  by  the 
writing.  It  cannot  be  supplied,  added  to,  or 
explained  by  parol  evidence,  and,  whenever 
reduced  to  writing,  presupposes  that  every- 
thing Intended  as  obligatory  part  thereof  has 
been  Inserted,  unless  It  is  clearly  shown  that 
the  writing  has  been  fraudulently  or  acci- 
dentally so  drawn  as  not  to  express  the  true 
agreement  of  tbe  parties;  otherwise  con- 
tracts Intended  to  be  most  explicit  and  cer- 
tain by  committing  them  to  writing  will  be 
liable  to  all  the  uncertainty  arising  from 
the  vague  Impressions  of  witnesses  of  va- 
rious pr(q>osltlon8  between  the  parties  while 
treating  on  the  subject.  And  even  those 
things  which  bad  been  omitted  because  they 
formed  insuperable  objections  to  the  con- 
tract might,  in  this  manber,  be  Introduced 
as  an  important  Mnk  In  the  consummation 
of  the  bargain."  The  same  doctrine  was 
recognized  as  correct  In  Turpin's  Adm'r  v. 
Marksberry,  3  J.  J.  Marsh.  625.  But  where, 
by  fraud  or  mistake,  the  Instrument  has 
been  so  drawn  as  not  truly  to  express  the 
terms  of  the  contract,  relief  will  be  granted, 
but  it  must  be  distinctly  alleged  and  clearly 
proven.  In  the  case  of  Thompson  v.  Pat- 
ton,  6  Utt  74,  the  court  said  that:  "It  Is 
not  alleged  that  the  bill  of  sale  was  drawn 
differently  from  what  was  Intended.  The 
complainant  well  understood  the  nature  of 
It  at  the  time,  and  alleges  that  It  was  given 
to  gratify  tbe  defendant,  but  with  the  un- 
derstanding and  agreement,  by  the  by,  that 
the  slave  was  to  be  redeemable.  We  there- 
fore conceive  that  there  is  no  circumstance 
which  can  lay  a  foundation  for  the  admis- 
sion of  parol  evidence,  or  warrant  a  de- 
parture from  the  principle  which  we  con- 
ceive applies  to  instruments  of  this  kind,  as 
-well  as  to  other  written  instraraents.  We 
cannot  admit  the  principle  that  parol  evi- 
dence is  admissible,  of  course,  to  convert  a 
Sale  made  absolute  by  written  evidence  into 
a  mortgage  or  conditional  sale,  and  thus  to 
alter,  enlarge,  or  destroy  the  effect  of  the 
writing.  We  adhere  to  the  contrary  prin- 
ciple, and  must  apply  it  bere.  Many  cases 
may  be  found  to  support  the  admissibility 
of  such  proof,  and  cases  decided  by  this 
court  may  have,  sub  sUentlo.  gone  on 
grounds  different  from  those  now  taken,  and 
others,  arguendo,  may  have  suggested  the 
propriety  of  admitting  such  proof;  but,  if 
such  cases  exist,  we  cannot  help  viewing 
them  as  aberrations  from  correct  principle, 
and  concluding  that  we  had  better  depart 
from  them  than  violate  a  settled  doctrine  of 
the  law,  adopted  from  motives  of  great  wis- 
dom and  sound  policy,  and  matured  by 
time  and  experience.  Applying  tbe  doctrine 
to  this  case.  It  Is  conclusive  against  the 
right  of  the  plaintiff  In  error,  and  his  parol 
evidence  must  be  disregarded."  Wight 
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Railroad  Co.,  16  B.  Mon.  6,  supports  the  con- 
clusloDB  we  have  reached.  It  Is  absolutely 
Decessary  to  contradict  tbe  plain  and  un- 
ambiguous language  of  thf>  deed,  and  tbus 
destroy  Its  legal  effect,  In  order  to  sustain 
plaintiff's  claim. 

Counsel  for  appellant  relies  upon  cases  of 
tblB  court  to  sustain  the  contention  that 
Bucb  parol  testimony  is  admissible  to  con- 
tradict the  terms  of  the  deed.  We  will  re- 
view some  of  the  cases  thus  relied  upon. 
It  was  held  In  Farls  t.  Dunn,  7  Bush,  276, 
that  a  resulting  trust  may  be  estabUsbed  by 
parol  testimony.  In  that  case  a  father 
bought  a  tract  of  land  with  the  money  of 
his  daughter,  and  took  the  conveyance  of  the 
legal  tlUe  to  himself.  The  court  held  that 
a  trust  resulted.  It  Is  plain  that  the  parol 
testimony  did  not  contradict  any  writing 
which  the  daughter  had  signed.  In  Fer- 
guson's Adm'x  T.  Smith,  Id.  76,  the  court 
held  that  "parol  ertdence  was  admissible  to 
prove  the  real  character-  of  these  transac- 
tions, both  because  they  were  Infected  with 
usurious  device,  and  the  rltdatlon  of  the 
agreement  under  which  (Ferguson  purchased 
tbe  land  Involved  the  commission  of  a  fraud, 
against  which  Smith  was  entitled  to  r^Ief 
In  a  court  of  equity."  In  Carey  v.  Callan's 
Bx'r,  6  B.  Mon.  44,  the  proceeding  was  to  es- 
tablish a  resulting  trust  upon  the  ground 
that  Callan  had  expended  In  the  acquisition 
of  some  property  an  amount  of  money  de- 
rived from  the  estate  of  the  common  father 
of  himself  and  sisters.  The  sisters  were  not 
parties  to  the  deed,  and  the  court  recognized 
that  the  resulting  trust,  if  it  existed,  co\iId 
be  established  by  parol  testimony.  This 
testimony  did  not  Involve  the  contradiction 
of  an  Instrument  of  writing.  Those  who 
sought  to  establish  the  trust  had  not  exe- 
cuted the  Instrument  of  writing.  It  was 
held  in  Letcher  v.  Letcher's  Heirs,  4  J.  J. 
Marsh.  501,  that  where  a  conveyance  was 
taken  In  the  name  of  one  person,  and  tbe 
purchase  money  paid  by  another,  a  resulting 
trust  existed  by  Implication  of  law  In  favor 
of  a  party  who  paid  the  purchase  money, 
and  that  tbe  trust  could  be  established  by 
parol  evidence.  This  case  Is  In  no  wise  in 
conflict  with  the  cases  we  have  cited  to  sus- 
tain our  conclusion,  because  It  was  not  nec- 
essary, in  order  to  establish  a  trust,  to  con- 
tradict written  evidence,  as  the  party  to 
whom  the  conveyance  was  made  and  the 
one  who  paid  the  purchase  money  had  not 
reduced  their  contract  to  writing.  It  appear- 
ed In  Brey  v.  Barbour  (Ky.)  20  S.  W.  899,  that 
the  land  was  sold  to  pay  a  debt  against  It, 
and  under  an  arrangement  with  the  defend- 
ants Brey  furnished  the  money  to  pay  the 
debt,  and  took  a  deed  (prraumably  a  commis- 
sioner's deed)  to  himself  to  secure  him  for  the 
money  which  he  advanced,  and  with  the  on- 
derstanding  that  they  could  redeem  tbe  land. 
Ilie  court  held  that  tbe  facts  could  be  estal>- 
Ilshed  by  parol  testimony.  This  case  Is  not  in 
conflict  with  the  rule  we  have  announced,  be- 


cause the  parol  testimony  did  not  contradict 
any  writing  which  the  defendants  had  execut- 
ed. In  the  ease  of  SeHer  v.  Bank,  86  Ky.  131, 
5  S.  W.  536.  the  court  said:  "The  doctrine  Is 
well  settled  that  a  conveyance  absolute  in 
form  may  be  shown  by  parol  evidence  to  be 
but  an  equitable  mortgage.  In  fact,  courts 
lean  to  this  conclusion  In  doubtful  cases.  The 
question  In  this  case  is,  however,  res  Judicata. 
This  court,  upon  the  former  appeal,  passed  up- 
on it"  There  was  no  question  before  the  court 
In  the  case  then  under  consideration  for  the 
application  of  the  doctrine  announced,  and 
there  was  no  question  Involved  as  to  the  right 
to  Introduce  parol  testimony  to  vary  a  writ- 
ten Instrument,  as  that  question  had  been  ad- 
Judged  In  the  case  oq  a  previous  appeal.  The 
Judgment  Is  afOrmed. 


INGRAM  et  al.  t.  WILSON  et  aL 
(Otmrt  of  Appeals  of  Kentucky.   Feb.  8;  1888.) 
Invasts  —  Void  Jcdohb!it  roa  Bali  or  Real. 

BSTATB. 

Where,  in  an  action  to  divide  land  among  in- 
fants, a  sate  was  ordered  without  any  appUca- 
tioD  therefor,  and  without  any  sach  showing  a< 
the  law  requires,  and  when  all  the  necessary 
parties  were  not  before  tbe  court,  the  judgment 
of  sale,  and  tne  order  omfinuing  the  sale,  were 
properly  set  aside  as  void. 

Appeal  from  circuit  court,  Knox  county. 

"Not  to  be  officially  reported." 

Action  for  sale  of  real  estate  belonging  to 
William  Tlnsley,  deceased,  and  for  a  divi- 
sion of  certain  other  real  estate  among  his 
heirs.  Order  setting  aside  Judgment  of  sale 
and  order  amflmdng  sale  thereunder,  and. 
from  an  order  losing  to  set  aside  lliat  or^ 
der,  James  W.  Ingram  and  others  appeaL  Af- 
firmed. 

John  T.  Hays,  for  appellants.  John  H. 
Wilson,  James  H.  Tinsley,  and  D.  K.  Rawl- 
Ings,  for  appellees. 

HAZELRIGG,  J.  This  was  a  salt  for  a. 
sale  of  certain  real  estate  belonging  to  Wil- 
liam Tinsley,  deceased,  and  for  a  division 
of  other  real  estate  among  his  numerous 
heirs,  some  of  whom  were  infants.  After 
a  long  litigation  over  the  ownership  of  the 
land  sought  to  be  divided,  the  court,  in  ISSS. 
ordered  it  sold,  although  there  was  no  prayer 
for  such  relief.  In  1890  the  court,  on  mo- 
tion of  the  purchaser  of  the  land,  set  aside 
the  Judgment  of  sale,  and  tbe  order  confirm- 
ing It,  because  it  recited  that  Judgment  was 
void  because  there  were  Infants  Interested 
in  the  land  who  were  not  properly  repre- 
sented In  the  suit;  and  of  this  last  order  cer- 
tain of  the  heirs  complain,  insisting  that 
the  order  of  1890  was  void,  and  that  their 
motion  to  set  It  aside  ought  to  have  prf^ 
vailed.  It  will  be  noticed  that  this  vras  a 
suit  to  divide  certain  land  among  infanta, 
and  that  without  any  application  for  tbe 
sale  of  It,  or  any  such  showing  as  the  law 
requires  before  a  sale  of  infants'  realty  can 
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be  sidd,  a  sale  wu  ordered.  MoreoTeTt  whUe 
up  to  the  time  of  the  wder  of  mIo,  In  1888, 
«11  the  necoBBary  parties  mem  to  bare  been 
befcwe  the  court,  other  pteadlnga  were  filed 
eubseqiienUy,  showing  additional  heirs  not 
theretofore  before  the  coort.  We  are  there- 
fore not  prepared  to  say  that  the  recitation 
•of  the  Jndvnent  of  1890,  to  the  effect  that 
the  Jndi^ent  of  1888  was  void  for  want  of 
necessary  parties,  was  nntme.  and  especial- 
ly as  DO  ^ort  was  made  to  disturb  the  order 
of  1890  nntfi  in  July,  1804.  The  Judgment 
below,  oTerrullng  the  motion  to  aet  aside  the 
order  of  1890,  Is  affirmed. 


GILBERT  et  al.  t.  BAMBERQBR  et  aL  (two 
cases). 

<Ooart  of  Appeals  of  Kentucky.  Feb.  2,  1888.) 
ArrmUt  ahd  Bbbob  —  Liabiutt  ox  ScraRsiDBAB 

BOXD. 

Where  a  BopenedesB  bond  recites  ■  Ju^e- 
ment  la  fsTor  of  amellee  for  money,  and  giving 
to  him  a  lien  thnvior  saperior  to  the  lien  of  ai^ 
pellant  on  the  same  property,  and  farther  recites 
that  *Vqv>eUant  desfres  to  supersede  said  Jndg- 
ment,  In  so  tar  as  same  adjudges  the  lien  of  ap- 
pellee superior  to  that  of  appellant,"  the  cot- 
-enant  of  the  bond,  "to  satisfy  and  perform  the 
jadgment  above  stated,  in  case  it  shall  be  af- 
nrmed,"  does  not  bind  uie  oUlgorSi  in  the  event 
•of  affinnanee,  to  satisfy  the  personal  judgment 

Ai^ieal  from  drcnlt  court,  Knox  county. 

"Not  to  be  officially  reported." 

ActloDS  by  Bamberger,  Bloom  &  Co.  against 
William  OUbert  and  others  on  a  supersedeas 
bond.  Judgments  for  idalntlffs,  and  defend- 
ants appeal.  Reversed. 

W.  8.  Pryor  and  John  T.  Hays,  for  appel- 
lants. Tlusley  &  Eanlknerand  Isaac  T.  Wood- 
floo,  for  appellees. 

PAXItTER,  J.  James  T.  Glbeon  owned  a 
houne  and  lot  In  the  town  of  Barboursvllle, 
I^.  Suits  were  Instituted  against  him  by 
parties,  In  which  Hens  were  asserted  on  the 
property.  Among  others,  Bamberger,  Bloom  & 
0».  aaswted  a  lien  for  several  notes,  each  for 
the  sum  of  1227.62.  The  appellant  GUbert 
claimed  that  be  had  a  lien  upon  the  property 
mperior  to  that  of  Bamberger,  Bloom  ft  do., 
for  several  thousand  dollars.  Then  was  a  per- 
■ooal  Judgment  against  James  T.  Gibson  in 
favor  of  Bamberger,  Bloom  A  Co.,  for  $227.62, 
with  Interest  from  June  12.  1891;  $227.62, 
with  Interest  from  August  12, 1881;  and  $227.- 
«2.  with  Interest  from  October  12,  1S91. 
The  court  adjudged  that  Bamberger,  Bloom  & 
Co.  had  a  lien  for  their  debt  which  was  su- 
perior to  that  of  Gilbert  Gilbert  was  not  in 
any  wise  liable  for  the  personal  Judgment  ren- 
dered In  favor  of  Bamberger,  Bloom  &  Co. 
against  Gibson,  but  he  did  complain  because 
the  court  adjudged  their  lien  superior  to  his. 
TbetetipoD  he  prosecuted  an  appeal  from  the 
Judgment  which  was  affirmed.  For  the  pur- 
pose of  superseding  the  Judgment,  he  executed 
a  supersedeas  bond,  with  appellants  Hays  and 
Carton  aa  sureties.  The  bond  reads  as  follows: 


"Whereas,  said  appellant,  WlUIam  Gilbert^  has 
prayed  an  appeal  tvm  the  Judgment  of  Ha- 
Knox  drcnlt  court,  rendered  at  Its  August 
term,  1894,  In  favor  of  the  appellee,  Bamber- 
ger, Bloom  ft  Oo..  for  the  sum  of  9227.02,  wlUi 
hkterest  from  June  12,  1881;  $227.02,  with  In- 
terest from  August  12. 1891;  and  IS27.62,  with 
interest  from  October  12, 1^1,— and  adjudging 
said  sums  of  money  a  lien  upon  Qte*  house  and 
tot  involved  In  this  action,  sQperltxr  to  the 
dalm  of  appellant,  and  said  i^pellant  detdres 
to  supersede  said  judgment,  hi  so  far  as  same 
adjudges  the  )iea  of  appellee  superior  to  that 
of  antellant,  above  mentioned:  Now,  we.  Wil- 
liam Gilbert,  principal,  and  John  T.  Hays  and 
John  H.  Carton,  sureties,  do  berd^  covoiant 
to  and  with  the  ^^dlee^  Bamberger.  Blonn  ft 
Go.,  that  the  appellant  will  pay  to  fihe  i^pellee 
all  costs  and  damages  that  may  be  adjudged 
against  the  appellant  <m  the  appeal,  and  also 
that  they  will  satisfy  and  perform  the  Judg- 
ment above  stated.  In  case  It  shall  be  afflnned, 
and  any  Judgment  or  order  which  the  court 
of  arooUa  may  render,  or  order  to  be  rmdored 
by  the  Inferior  conrt,  not  exceeding  In  amount 
or  value  the  Judgment  afivesald,  and  also  pay 
all  rents,  hlre^  damage,  which  during  the  pen- 
dency  of  the  appeal  may  accrue  on  any  pari 
of  the  propaty  (tf  whldi  the  am^eiB  is  kept 
out  of  possession  by  reason  of  'Qie  ai^eaL" 

This  appeal  raises  the  questkm  as  to  what 
were  the  liabilities  of  the  obUgors  on  the  bond. 
The  appelleee  instituted  this  action  upon  the 
bond,  and  the  only  recovery  which  they  sought 
WMB  the  amount  ot  ihtta  personal  Judgmoit 
and  Interest  and  costs,  which  they  recovered 
against  James  T.  OlbamL  Tbne  waa  no  rea- 
son why  GUbert  should  supersede  the  personal 
Judgment  which  had  been  rendwed  In  favor  of 
the  appellees  against  Gibson,  lliere  seems  to 
have  been  no  «mtroversy  as  to  the  posonal 
liability  <Mt  Glhson  to  Bambarger,  Bloom  ft  Co. 
for  the  amounts  t<a  whldi  they  recovered  Judg* 
ment  against  him.  The  bond  recited  that  the 
appellant  desired  to  snpmede  the  Judgment, 
*in  so  ter  as  same  adjudges  the  lieu  of  appel- 
lee superiw  to  that  of  appeOant  above  men- 
tioned." This  hmgnage  clearly  indicates  that 
Ids  desire  and  lntenH<m  were  to  only  supersede 
that  part  of  the  Judgment  which  held  the  lien 
of  the  appellee  superior  to  thait  of  Gilbert 
Language  appears  In  the  l>ond  as  follows:  "And 
also  that  they  will  satisfy  and  perform  the 
Judgment  above  stated.  In  case  It  shall  be  af- 
firmed." This  Is  the  only  language  In  the 
bond  upon  which  the  appdiees  can  assert  any 
right  to  recover  against  the  appellants  the 
amount  of  the  personal  Judgment  rendered 
against  Gibson.  When  this  language  Is  taken 
in  connection  with  the  balance  of  the  bond.  It 
Is  clear  that  the  covenant  to  perform  the  Judg- 
ment "above  stated"  refers  to  that  part  of  the 
Judgment  which  alone  affected  his  rights,  and 
which  was  that  part  of  the  Judgment  that  gave 
the  appellees  a  lien  superior  to  that  of  the  appel- 
lant Gilbert  In  order  to  determhie  as  to  what 
obligations  woe  assumed  by  the  obligors  In  Its 
execution,  the  bond  should  be  read  and  con- 
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Bideied  In  iti  aitiretr.  When  tfaii  Is  done.  It 
Is  perfectly  manlftst  that  tbe  bond  doea  not 
fix  a  UabUlty  (m  the  oUlgert  to  pay  the  amot^ 
of  the  perwKial  Judgment  which  a^elleea  re* 
oorered  against  Gibson.  The  recital  of  the  tap 
rious  sums  fn  the  bond  t<x  which  a  Uen  was 
adjudged  on  the  property  superior  to  that  of 
the  appellant  Gilbert  was  evidently  to  show 
the  amount  foe  which  the  Uen  was  adjudged 
the  appellees,  and  of  which  Gilbert  complained. 
Had  it  been  tlie  intention  to  supersede  the 
judgment  In  the  case  in  Its  entirety,  it  would 
have  been  unnecessazy  to  have  added  the  words 
"above  stated."  Th^  were  placed  there  for 
the  purpose  (tf  faidlatlng  that  part  of  the 
Judgment  of  which  the  appellant  Gilbert  was 
complabUng,  being  that  part  which  be  declar- 
ed In  the  bond  he  derired  to  supersede.  To 
hold  that  the  oWgors  of  the  bond  are  bound 
for  the  poaonal  Judgment  of  appellees  against 
Gibson  would  be  onatlng  an  obligation  which 
the  parties  never  latoided  to  assume,  nor 
which.  In  our  opinI«i,  Is  Unpoaed  by  the  letter 
of  the  bond.  We  do  not  think  that  GUpin  v. 
Uord,  85  Ky.  213,  3  B.  W.  143,  suKnrts  the 
contention  of  appellees;  for  In  that  case  only 
a  personal  Judgment  had  been  rend^ed,  and 
that  Judgment  waa  superseded.  In  Blahlman 
V.  WUllams,  89  Ky.  283,  12  S.  W.  835.  the 
court  adjudged  that  Williams'  claim  should  be 
first  paid,  and  that  the  Norton  Lumber  &  Man- 
ufacturing Company  should  pay  him  a  given 
sum,  with  Interest  This  Judgment  waa  snper- 
xeded.  Hie  court  r^iarded  the  order  as  a  per- 
stnud  Judgment  against  the  lumber  company, 
and  therefore  adjudged  that  the  obligors  in  a 
supersedeas  bond  were  bound  for  it.  It  Is  only 
upon  the  idea  that  the  personal  Judgment  was 
snposeded  that  this  case  supports  the  position 
of  counsel  for  appellees,  'iliere  can  be  no 
question  as  to  the  liability  of  obligors  In  su- 
persedeas bonds  (which  are  ^ven  to  supersede 
personal  judgmrats)  for  the  amount  of  such 
personal  judgments,  nor  can  there  be  any  ques- 
tion of  their  liability  for  damages  if  they  bad 
been  sustained  by  reason  of  a  snpersedeas  bond 
which  was  executed  to  prevent  the  sale  of  real 
prop^ty;  but  In  the  latter  case  the  amount  for 
which  such  obligors  are  liable  la  not  fixed  by 
the  amount  of  the  personal  Judgment,  to  satisfy 
which  the  real  property  is  ordered  sold.  Sec- 
tion 751.  Code.  Civ.  Proc.,  reads  as  follows,  to 
wit:  "The  supersedeas  may  be  Issued  to  stay 
proceedings  on  the  part  of  a  Judgment  In 
such  case  the  bond  shall  be  varied  so  as  to  se- 
cure the  pajrt  superseded,"  It  is  evldrat  that 
the  terms  of  the  bond  were  varied  so  as  to 
mafte  the  obUgors  liable  for  damages  which 
would  resnlt  from  superseding  that  part  of 
the  judgment  which  gave  Bamberger,  Bloom  & 
Co.  a  lien  superior  to  that  of  GiUwrt.  The 
obligors  in  a  aupersedeaa  bond  can  ooiy  be  hdd 
liable  accOTding  to  ita  terms.  Th«re  was  but 
one  (jnestlon  tried  by  the  Jtur,  and  that  was 
as  to  whether  Gibson  liad  paid  Bamberger, 
Bloom  &  Co.  part  of  the  Judgment  which  had 
t>eeQ  rendered  against  htan;  and,  as  there  is  no 
bill  of  exceptions  in  the  record,  the  only  ques- 


tion remaining  is  whether,  under  the  pleading 
In  the  case,  the  appellees  were  entitled  to  re- 
cover the  Judgments  q^iealed  fMm.  We  do 
not  think,  nada  the  lading  in  the  case.  Inde- 
pendent of  ttie  plea  that  Gibson  had  paid  part 
of  the  Jndgment  the  apptiOees  were  entitled  to 
recover,  on  the  bond,  the  amount  ct  their  per- 
«mal  Judgment  against  Gibson.  This  la  upon 
tbe  idea  that  the  bond  shows  that  it  waa  not 
executed  for  the  purpose  of  supersedhig  the 
personal  Judgment  i^lnst  Gibson.  Hie  Judg- 
ments are  reversed  for  proceedings  conalstent 
with  this  <9hiion. 


CITT  OF  HENDEBSON  v.  BUBKE. 
(Oourt  of  AppeaU  of  Kentucky.    Feb.  6,  1898.) 
'  UamciPAi.    CoHPORATioHs  —  Obstrootiohs  ix 

STRBKT~-Co<4TRIBCTURT  NSOLIOBTtCa 
— ExCKflSlTB  Damaobs. 

1.  Where  a  cltr  permits  pipes  to  be  jnled  in 
the  street  in  Buch  manner  and  for  snch  time  as 
to  t>e  a  dangerous  obstruction  to  travel,  it  is  lia- 
ble for  injuries  resoltang  therefrom  to  one  who 
is  without  contributory  negligence. 

2.  One  who  volnntarilr  walks  on  pipes  in  the 
street,  when  he  knows,  or  might  the  exer- 
cise of  ordinary  care  Imow,  that  it  Is  dangeroos 
to  do  so,  Is  ne^igent.  and  cannot  recover  of  the 
^tj  for  iniuries  resultinE  there^m. 

3.  The  verdkt  of  a  jury  will  not  be  set  adde* 
as  against  the  evideoce,  unless  flagrantly  at^— es- 
pecially where  two  Jories  have  found  the  same 
way 

*  4.'a  verdict  tor  $1,000,  for  serious  Injuries, 
which  deprived  plain  tiff  <tf  her  means  of  liveli- 
hood, is  not  so  excessive  as  to  indicate  prejudice. 

Appeal  from  circuit  court,  Henderaon  coun- 
ty. 

"Not  to  be  officially  reported.** 

Action  by  Belle  A.  Burke  against  city  of 
Hendersm  for  personal  Injuries.  Terdlct 
and  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Clay  &  Clay,  for  iu>peUant  W.  8.  Pryor. 
Ben.  P.  Ciasel.  and  John  F.  Lockett*  for  ap- 
pellees 

WHITE.  J.  The  appellee.  Belle  A,  Burke, 
brought  this  action  in  the  Henderson  circuit 
court  against  the  city  of  Hendmon,  for 
damages  for  personal  Injuries  caused  by  ap- 
pellee falling  over  some  pipes  lying  in  the 
street  of  appellant  The  petition  dalmed 
damages  in  the  sum  of  91,000.  The  answer 
did  not  deny  the  Injury,  or  that  it  waa  caoseil 
appellee  falling  over  the  pipes.  But  it 
denied  negligence  on  the  part  of  the  city, 
and  pleaded  contributory  negligence.  The 
case  was  tried  by  a  jury,  who  gave  appellee 
Judgment  for  the  full  sum  claimed,— fl,000. 
Appellant's  reasons  and  motion  for  new  trial 
having  been  overruled,  this  appeal  Is  prosecuted. 

The  judgment  rendered  herein,  and  appealed 
from,  was  on  a  second  trial.  The  first  Jury 
gave  appellee  a  verdict  for  $000.  This  at 
the  June  term,  1800;  the  second  trial,  at 
September  term,  1806.  The  court  on  appel- 
lant's motion,  set  aside  the  first  verdict  and 
Judgment,  and  gave  a  new  trial,  which  re- 
,  suited  ai  stated. 
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Tbe  court  gave  to  tbe  Jary  two  Inttnietlrais. 
3r  the  first  tbe  Jmr  Is  told  that.  If  tbe 
dty  pOed  or  pomltted  the  j^pes  to  be  plied 
In  tbe  street  In  sucb  matmer  and  for  locb 
time  u  to  offer  a  dangerous  or  necessarily 
unsafe  obstruction  to  persons  passing,  tbe 
city  was  goUty  of  negligence,  and  tiiey 
should  find  for  plaintiff,  unless  tb^  should 
find  her  guilty  of  contributory  ne^lgence. 
Instruction  2  tcHd  tbe  Jury  that.  If  the  pipes 
did  not  offer  a  duigerous  or  necessully  un- 
safe obstruction  to  travel,  they  will  find  for 
defendant,  or  If  they  should  find  tbe  pipes 
to  be  dangerous  or  unsafe,  but  tbe  i^alntlff 
knew  of  their  existence,  and  knew  they  were 
dangerous  or  unsafe,  or  by  tbe  use  of  ord^ 
nary  diligence  might  hare  known  they  ^ere 
dangerous  or  unsafe,  and  voluntarily  walked 
upon  them  and  was  Injured,  she  was  guilty 
of  negligence,  and  could  not  recover.  This 
is  tbe  substance  of  tbe  two  Instructions, 
and,  in  our  opinion,  states  the  law  of  the  case. 
They  fairly  submitted  tbe  only  Issues  made, 
—tbe  ne^lgence  of  tbe  city  and  tbe  n^l- 
gence  of  appellee.  The  case  having  been 
tried  by  a  properly  Instmcted  Jury,  by  tbe 
uniform  ruling  of  this  court  we  would  not 
be  authorized  to  reverse  unless  their  verdict 
rauld  be  said  to  be  flagrantly  against  the 
«'vidence.  The  facts  baring  been  submitted 
to  two  Juries,  and  their  verdicts  being  both 
for  appellee  (Oie  latter,  und^^  proper  in- 
structions), we  do  not  feel  audiorlzed,  under 
the  proofs,  to  say  their  verdict  is  flagrantly 
against  the  evidence,  and  will  not  disturb 
same.  "Hie  first  verdict  was  for  >e00;  the 
second,  throe  months  later,  for  fl.OOO.  Ap- 
pellee was  wrlously  injured,  and  deprived 
of  fier  means  of  Uv^lhood  by  reason  thereof, 
and  the  verdtet  cannot  be  snid  to  be  exces- 
sive, or  so  much  so  as  to  Indicate  prejudice. 
Findhig  no  em»,  tbe  Judgment  Is  affirmed, 
with  damages. 


R0880N  et  al.  v.  METOALF. 

(Court  of  Appeals  of  Kentucky.    Feb.  9,  1S98.) 

LmiTATioN  or  Actions— PLBAnrao—REJECTRD 
Flbadisos  not  Part  or  Record. 

1.  In  an  action  to  enforce  a  jodgmont^  tbe 
petition  not  showing  that  tbe  original  action  was 
vn  an  appeal  bond,  or  on  a  debt  against  defen.!- 
ants  as  sureties,  an  answer  alleging  Ibat  defend- 
ants were  roretiea  "in  the  appeal  bond  referred 
to  herein,  and  in  the  debt  for  which  the  naid  fieri 
facias  issued,"  does  not  snfflciently  show  tbe 
anretyshlp  of  defendants  to  mnke  the  seven-years 
statute  frf  limitations  appUcablCt  even  If  It  could 
in  any  event,  apply. 

2.  A  rejected  pleading,  not  made  part  of  the 
reoord  by  bill  of  exceptions,  caonut  be  eonsider- 

thongh  copied  by  the  clerk. 

Appeal  from  circuit  court,  Ohio  county. 

••Not  to  be  ofHcially  repoiteci." 

Aciinn  by  George  W.  .Meioalf  against  C.  W. 
RossoD  and  others  to  enforce  a  JudKment. 
Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmetl. 

J.  B.  Vidcers  and  Taykv  &  McHenry.  for  ap- 
pellants.  Kelley  *  Fogle^  for  ai^Ik'e. 


DU  REMiB,  J.  .^^ee  tooufht  suit  to 
enforoe  the  satlsfactton  of  a  Judgment  ren- 
dered against  anidlants  Bosson  and  Oi^ipage 
11  years  prevtoualy,  aDeghig  tbe  Issuance  of 
eiBcutkm  thoeon,  and  a  return  of  "No  prop- 
erty"; tiiat  Rosson  was  possessed  of  four  de- 
scribed lots  of  land  and  some  perscnal  prop- 
erty, waa  cmupirlDg  with  appellant  Moxley  to 
delay,  binder,  and  defraud  him  in  the  collec- 
tion of  his  debt,  and  that  Mcndey  was  setting 
rxp  some  pretouled  claim  to  tbe  property.  It 
waa  further  pleaded  that  Coppage  was  possess- 
ed of  another  lot  of  land,  on  whldi  he  bad  paid 
a  large  part  of  tbe  pnrdiase  price  after  be  be- 
came Indebted  to  appellee.  The  prayer  was  to 
declare  a  Hen  In  amiellee's  favor,  and  stihject 
the  property  to  tbe  payment  of  the  Jndgmeut 
Tbe  defendants  answered  In  two  paragraphs, 
the  first  of  whldi  was  an  attempt  to  plead  the 
seven-year  statute  of  Umltatlons,  stating  that 
Rosson  and  Coppage  '*were  only  security  for 
E.  S.  Coppage  In  Oie  nppeeH  bond  reterred  to 
herehi  and  In  the  debt  for  which  the  said  fieri 
ftidas  Issued;  that  more  than  seven  years  had 
elapsed  since  tbe  rendition  of  the  Judgment  re- 
ferred to  herein,  and  the  Issnal  ot  the  execn- 
tkm  thereon.  *  *  *"  In  tbe  second  para- 
graph, BoasDn,  fbr  Umself,  attenqtted  to  aet 
up  a  dalm  In  fiivor  of  Moxley  on  Qie  land  own- 
ed by  him,  averring:  "That  9360  la  held 
against  tbe  same  br  co-defoidant  Moxley, 
whldi  amount  Is  not  yet  due.  He  states  Ibat 
the  pn^perty  referred  to  In  the  mortgage  was 
ttansfeired  and  aadgned  to  Moxley  tot  and  In 
oonskleratlon  (tf  a  bona  fide  Indebtedness." 
Collusion  was  denied.  Afto:  a  rule  to  make 
the  answer  more  spedflc,  returnable  at  the 
November  term,  which  was  continued  from 
that  term  nntU  the  following  term,  and  to 
which  no  response  was  ever  filed,  anwllee 
moved  for  Judgment  notwlthstandli^  the  an- 
swer, and  his  motion  was  sustained,  and  judg- 
ment raidered  <m  March  14, 1S96.  On  March 
18th  the  appdiants  moved  to  set  aside  tbe 
Judgment,  and,  presumably,  to  file  answers. 
Inasmuch  as  the  record  shows  that  a  moUon 
to  file  amended  answers  tar  each  of  ttie  three 
appellants  waa  overruled.  Amended  answers 
have  been  copied  by  tbe  dsk.  It  was  not  er- 
ror to  award  the  Judgment,  notwithsbinding 
the  answer.  The  seven-years  statute,  even  If 
It  he  admitted  to  ai^Iy  to  an  indebtedness  as 
surety  which  has  become  merged  In  a  Judg- 
moit.  Is  not  well  pleaded,  as  the  petition  does 
not  show  appellee's  original  cause  of  action  to 
have  been  based  upon  an  appeal  bond,  or  that 
it  was  a  debt  against  appellantB  as  sureties, 
and  the  answer  contabis  no  avoment  %iat 
such  was  the  fftct  Nor  Is  tbe  answer.  In  this 
respect,  improved  by  the  so-called  "amend- 
menta"  While  copied  hy  tbe  clerk,  the 
amended  answers  which  were  toidoed  were 
never  made  part  of  the  record  h7  bill  of  ex- 
ceptions; and,  consequently,  we  cannot  con- 
sider the  question  whether  answers  present- 
ing a  valid  defense  were  tendered  with  the 
motion  to  set  a^de  tbe  Judgmrat,  and  permit 
amendments  to  be  filed.   Tbe  affidavits  filed 
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npon  this  motion  do  not  show  sufOcIent  dili- 
gence to  entitle  appellants  to  the  relief  wfalch 
they  Bought,  even  If  the  ameuded  answers 
tendered  had  been  actually  part  of  the  record. 
For  the  reasons  given,  the  judgment  la  afitrm- 


WIIXIAMS  T.  WATSON  et  aL 

(Ooiut  of  Appeal!  of  Eentacky.   Feb.  8,  ISOS.) 

Kj  ■cm  BNT— Pleading. 
A  petition  alleging  that  plaintiff  la  the  own- 
er of  a  described  tract  of  land,  and  that  it  i:i 
wrongfoUy  withheld  by  defesdant  states  a  cauae 
of  action,  though  it  is  also  alleged  that  plaintiff 
•old  the  land  to  defendant      parol  contract. 

Appeal  from  circuit  court,  Garter  counly. 

"Not  to  be  officially  reported.*' 

Actton  J.  B.  WllllamB  against  MwHthI* 
Watson  and  otlwn  to  recorer  a  tract  of  land. 
Judgmmt  <ifamiMiTig  petition  on  demurrer,  and 
plaintiff  appeals.  Beversed. 

Geoi^  T.  Halbert,  for  appelant.  John  U 
Scott  &  Son,  for  app^ees. 

PAYNTER,  J.  By  the  petition  the  appd- 
lant,  Williams,  sought  a  new  trial  in  a  certain 
action,  and  to  have  adjudged  to  him  a  223-acre 
tract  of  land,  and  damages  for  its  alleged 
wrongful  detention;  and.  If  this  relief  could 
not  be  had,  then  he  prayed  to  recover  a  63- 
acre  tract  of  land,  and  $1,240  damages  for 
timber  removed  from  it,  and  for  rents,  etc.  To 
this  petition  the  court  properly  sustained  a 
demnrrer.  Wltli  leave  of  court,  the  plaintiff 
filed  an  amended  petition;  and  by  this  he  dis- 
claimed the  right  to  hare  the  judgment  set 
aside,  and  the  right  to  recover  the  223-acre 
tract  of  land,  and  damages  for  its  wrongful 
detention.  In  this  amended  petition  he  partic- 
ularly described  the  53-acre  tract  of  land,  and 
averred  that,  some  14  years  before,  be  had 
made  a  parol  contract  with  tlie  defendant 
Mallnda  Watson,  by  which  she  was  to  take 
possession  of  It,  sell  It,  and  apply  the  pro- 
ceeds on  a  certain  debt;  that  she  had  never 
carried  out  the  contract  with  him,  and  bad  nev- 
er paid  for  the  land.  He  alleged  his  right 
to  recover  the  land,  and  damages  for  cutting 
and  removing  tlml)er  ^m  it,  and  for  the  rents 
during  the  period  she  had  been  in  possession 
of  it.  There  are  other  avermrats  In  the  amend- 
ed petition,  which  are  unnecessary  to  be  stated. 
If  the  plaintiff  owned  the  land,  as  alleged,  but 
sold  It  to  the  appellee  by  a  parol  contract,  be 
has  alleged  facts  sufficient  to  show  that  he  Is 
the  ^wner  of  the  land.  If,  by  a  judgment  of 
the  court,  or  by  any  act,  he  Is  estopped  to 
claim  the  53-acre  tract  of  land,  that  must  "Se 
made  to  appear  by  an  auswer.  The  appellant 
corrected  a  statement  made  In  his  original  pe- 
tition, wherein  he  alleged  he  had  sold  this  tract 
of  land  to  Mallnda  Watson,  etc.,  and  averred 
the  facts  as  we  have  stated.  When  a  plaintiff 
alleges  that  he  Is  the  owner  of  a  tract  of 
land,  and  describes  it,  and  that  it  Is  wrongfully 
withhold  from  him,  he  manifests  a  right  to  re- 
cover It  VThen  the  allegatlcma  are  boiled 


down,  they  are  to  the  forgoing  effect  Al- 
though the  plaintiff  sold  by  parol  contract  the 
53-acre  tract  of  land  upon  the  conditions  stat- 
ed, he  has  not  lost  his  right  to  maintain  this 
action  by  reason  of  that  fact.  If  be  was  tbe 
owner  of  the  land,  and  has  disposed  of  It  In 
such  manner  and  under  such  circumstances  as 
bar  his  right  to  recover  It,  the  defendants  can. 
by  proper  pleas  and  proof,  establish  such 
facts.  We  think  the  court  erred  in  sustaining 
a  demnrrer  to  the  petition  as  amended.  There- 
fore the  case  Is  reversed  for  i^oceedlngs  con- 
sistent with  this  opinion. 

BRANN  et  al.  v.  BRANX. 
(Court  of  Appeals  of  Keatacky.  Feb.  10.  ISOA.) 

BqUITT— TRA.:(8rSH  to  ObDIXART  DoCKBT— IltOON- 

nisTENT  Pleas. 

1.  The  chancellor's  action  in  refusing  to  trans- 
fer an  equitable  action  to  the  ordinarr  docket 
lor  the  trial  of  a  question  of  'fact  will  not  tie 
disturbed,  unless  there  has  been  a  palpable 
abuse  of  discretion. 

2.  The  chancellor  did  not  abuse  his  discretion 
In  refusing  to  transfer  to  the  ordinary  docket  aa 
action  for  the  aettlement  of  the  estate  of  a  de- 
cedent for  the  trial  of  exceptions  to  the  report 
of  a  commissioner  allowing  certain  claims,  no 
objection  having  been  made  to  the  order  re- 
ferring the  case  to  the  commissioner  on  the  ex- 
ceptions to  the  claims. 

3.  The  pleas  of  non  est  factum  and  no  con- 
sideration are  Inconsiscent;  and  defendant 
should  be  required  to  elect,  where  both  are  set 
up. 

4.  While  a  witness  cannot  testify  for  himself 
as  to  transactions  with  persons  since  deceased, 
he  may  contradict  the  testimony  of  other  wit- 
nesses as  to  statements  made  by  kiia  to  tiiem 
aa  to  snch  transactions. 

5.  Where  a  note  is  asserted  as  a  claim  against 
the  estate  of  the  deceased  payor,  poymenta 
made  by  the  payor  to  the  payee,  subsequent  to 
the  execntion  of  the  note,  should  be  credited 
thereon,  in  the  absence  of  a  showing  of  any  oth- 
er transaction  between  the  parties  on  which 
the  payments  could  have  been  made. 

Appeal  from  circuit  court,  Pendleton  county. 

"Not  to  be  offldaUy  reported." 

Actton  for  the  Mtaement  of  ttie  estate  of 
W.  A.  Brann,  deceased.  Judgment  altowtng 
COTtaln  claims  filed  by  J.  J.  Brann,  and  J.  C. 
Brann  and  others  appeal.  Reversed. 

Jj.  P.  Fryer  and  W.  S.  Pryor,  for  appellanca- 
T.  L.  Bdelen  and  John  H.  Barker,  for  appellee. 

BURXAM,  J.  This  suit  was  brought  under 
section  42S  of  tbe  ClvU  Code,  to  settle  the  es- 
tate of  W.  A.  Bi*aun,  and  was  referred  to  the 
master  commissioner  to  report  the  debts  due 
by  Intestate,  and  the  master  allowed  appell^ 
the  two  notes  In  contest.  Appellants  filed  ex- 
ceptions to  these  claims,  upon  tbe  grounds  that 
the  decedent  did  not  sign  the  notes,  and  that 
they  were  without  consideration,  and  on  the 
same  day  Sled  answer  setting  up  those 
grounds  of  defense,  and  tbe  case  was  remand- 
ed  to  tbe  master  commissioner  to  take  proof 
on  tbe  exceptions.  A  large  number  of  deposi- 
tions were  taken  upon  the  question  as  to  the 
genuineness  of  the  signature  of  W.  A.  Brann 
to  the  notes  In  contest,  and  upon  a  final  hear- 
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mg  the  erc^tkma  were  oremited,  and  the 
original  report  confirmed,  allowing  the  notes 
M  valid  claims  against  the  estate  of  decedent; 
and  to  reverse  that  judgment  this  appeal  Is 
proaecQted,  a  nnmber  of  errors  being  com- 
Vlidned  of. 

At  the  January  term,  1895,  after  the  ex- 
•oeptions  were  filed  and  most  of  the  depoel- 
tloDS  taken,  a^dlnatB  moved  the  court  to 
transfer  the  case  to  the  common-law  docket  to 
try  the  exceptions  to  the  commissioner's  re- 
port, which  was  overruled,  and  this  action  of 
4be  court  is  one  of  the  errors  complained  of. 
TThlB  was  not  a  motion  for  an  Issue  out  of 
K-hanceiy  to  try  the  question  of  fact  as  to  the 
■gennlnenew  of  the  signature,  but  a  motion  to 
transfer  the  case  to  the  common-law  docket 
Subsection  2  of  section  10  of  the  Olvfl  Code 
provides  that  a  defendant,  by  motion  made 
when  he  answers,  may  have  an  equitable  ac- 
tion transferred  to  the  ordinary  docket,  if,  ac- 
-cording  to  the  provlaions  of  section  8,  It  should 
Jiave  been  an  ordinary  action,  and  If  the  an- 
swer presents  a  defense  of  which  he  Is  en- 
titled to  a  Jury  trial.  This  Is  clearly  an  equi- 
table action,  and  properly  commenced  upon 
the  equity  docket;  and  whether  the  defendant 
-was  entitled  to  have  a  question  of  fact  sub- 
mitted to  a  jury  is  a  matter  which  was  ad- 
■dreesed  to  the  discretion  of  the  chancellor,  and 
this  court  cannot  undertake  to  control  his  ac- 
tion In  that  regard,  unless  there  has  been  a 
palpable  abuse  thereof.  See  Blakely  v.  John- 
son, IS  Bush,  197,  and  Kennedy  v.  Ten  Broeck, 
11  Bush,  241.  Besides,  the  record  shows  that 
no  objection  was  made  at  the  time  to  the  order 
of  reference  on  the  exertions,  and.  In  our 
opinion,  there  was  no  abuse  of  discretion  by 
the  chancellor  in  refusing  to  sustain  the  mo- 
tion to  transfer  the  case. 

It  Is  Indsted  b7  apprise  that  the  pleas  re- 
lied on  by  appellants  ot  ncm  est  factum  and  no 
con^eraUon  are  Inconsistent,  and  that  the 
motltm  to  require  them  to  tieet  upon  which 
ground  they  would  rely  should  have  been  sus- 
tained. It  Is  evident  that  a  plea  of  no  consid- 
eration admits  the  execution  of  a  note,  and 
puts  In  Issue  only  the  fact  that  it  was  given 
tot  a  valuable  consideration,  while  the  plea  of 
non  est  factum  denies  both  the  execution  and 
■delivery  of  the  paper.  And  It  seems  to  us 
that,  under  the  provisions  of  subsection  4  of 
■section  113  of  the  Civil  Code,  appellee's  motion 
to  require  which  of  these  defenses  appellants 
would  rely  on  should  have  been  sustained; 
but,  in  view  of  our  conclusions  in  this  case, 
the  ruling  of  the  lower  court  is  not  materlaL 
^e  proof  shows  that  appellee  and  W.  A. 
Brann,  deceased,  were  both  old  men;  that 
they  had  had  numerous  transactions  with  each 
other,  running  through  a  period  of  more  than 
20  years;  that  no  final  settlement  of  their  ac- 
counts was  had  until  December,  1890,  when, 
at  the  Instance  of  both  of  them,  their  attorney, 
Perrln,  made  a  settlement  for  them;  and  that 
as  a  result  of  this  settlement  decedent  was 
found  Indebted  to  appellee  In  a  balance  of 
$l,WCi.4Q,  for  which  he  executed  his  obligation. 
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Perrin  testlfles  that  at  the  dose  of  this  settle- 
ment appelleeremarked  to  decedent,  "Ton  have 
not  paid  me  for  that  Hand  land;"  to  which  de- 
cedent r^ed*  "I  thought  I  had  paid  you,  and 
when  I  go  home,  if  I  have  not,  I  will  pay  you." 
It  Is  plain  from  this  statement  that  all  matters 
between  these  brothers  were  settled,  except 
Duitters  growing  out  of  tb»  Hand  land  transac- 
tion, which  was  left  ojfen.  The  elder  brother, 
W.  A.  Brann,  died  In  1886,  and  thwe  la  no  evi- 
dence condudng  to  show  that  any  new  busi- 
ness tranaactl(His  ever  took  place  between  the 
parties;  and  It  follows  Oiat  the  contested  ob- 
lations must  necessarfly  have  grown  out  of, 
or  been  connected  In  some  way  with,'  transae* 
tlons  previous  to  that  settlouent  The  record 
shows  that  decedent  waa  the  administrator  of 
Jobn  Myers,  deceased,  and  that  he  and  appel- 
lee bought  out  the  Interest  of  the  heirs  In  the 
Hand  land.  Ten  of  these  Interests  were 
botvht  1^  W.  A.  Itoann,  aM  one  of  them  by 
^npeUee,  who  subsequently.  In  Sei^mber, 
1877,  sold  and  transfored  his  Interest  to  bis 
brother,  In  consideration  of  fSGO.  It  also 
shows  that  W.  A.  Brann's  Intestate,  Bfyers. 
was  Indebted  to  J.  J.  Brann  In  the  sum  of 
91,676,  and  that  on  the  Ist  day  of  April,  186S. 
appellee  gave  to  Us  brother,  as  administrator, 
a  rac^t  few  this  amount,  which  he  got  credit 
for  In  bla  setUement  It  Is  the  contention  of 
counsel  that  the  money  for  this  debt  was  nev- 
er, In  fact,  paid  to  J.  J.  Brann,  but  that  by 
agreement  with  his  brother  he  was  allowed  to 
retain  It,  and  that  this  debt  was  the  basis  of 
the  obligation  for  92,880,  due  November  24. 
1892,  and  that  the  note  for  $800,  executed  on 
October  IS,  1S02,  was  given  In  consideration 
of  a  balance  dtie  mwn  the  setUement  note  of 
«1.67S,  after  applying  the  credit  of  9900  there- 
on, evidenced  by  the  check  dated  August  20. 
1882.  drawn  on  the  Falmouth  Deposit  Bank 
by  deceased,  payaUe  to  appellee's  order,  which 
credit.  It  Is  admitted,  was  Indorsed  oa  the  back 
of  the  last  setttement  note. 

We  think  the  <diancellor  was  right  In  his  con- 
dttslons  as  to  the  genuineness  of  the  signature 
to  the  obllgatlima  sued  on,  and  this  conclusion 
Is  strongly  corroborated  by  proof  In  the  xecotd 
outside  of  the  cq>lnlotts  ot  witnesses  who  testi- 
fy as  to  the  handwriting.  The  witness  Cole- 
man testifies  that  he  saw  deceased  in  Fal- 
mouth  on  the  day  the  $2,830  note  was  ex- 
ecuted, going  to  the  resldaice  of  his  brother, 
and  that  decedent  Informed  him  "that  he  had 
been  having  a  settlement  with  Joe";  the 
testimony  of  Mr.  Wandeloh,  the  circuit  clerk, 
who  drew  up  the  $2,830  note  at  the  request  of 
appellee,  several  days  previous  thereto;  by  the 
decedent's  note,  addressed  to  appellee,  inform- 
ing him  that  he  would  be  down  on  the  24rh. 
and  requesting  him  to  have  the  note  ready, 
tlmt  he  wanted  to  come  back  on  the  next  train; 
and  also  by  the  testimony  of  Perrln,  that  ibe 
day  before  his  death  decedent  informed  him 
that  It  would  be  necessary  to  sell  three  or  four 
thousand  dollars'  worth  of  his  land  to  pay  his 
debts,  as  his  other  property  would  not  be  suffi- 
cient for  that  punrase.  This  statement  wouK 
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not  have  been  true  except  opon  tlie  theccy  that 
he  owed  at  JesBt  a  pert  of  the  obUgattonB  nied 

on. 

On  the  question  of  conaideratlon,  the  harden 
Is  upon  appellants.  The  execution  of  the  note 
by  decedent  Imports  a  TaUd  conglderaUon,  and 
there  Is  no  afflrmatlTe  evidence  in  the  record 
to  support  appellants'  contention  on  this  Is- 
sue. The  ¥2,830  note  Is  dated  November  24. 
1892,  and  the  $800  note  la,  we  thhik,  dated 
October  18,  1892.  The  last  figure  in  the  year 
is  blurred,  and  it  la  not  clear  whether  it  was 
Intended  for  "1891"  or  "1892,"  but,  after  a 
careful  examination  under  a  magnifying  glass, 
we  are  Inclined  to  the  opinion  that  It  was  In- 
tended to  be  a  "2,"  which  would  give  the  true 
date  of  the  note  as  October  18,  1892.  AppeUee 
was  not  a  competent  witness  in  this  case  to 
testify  as  to  transactions  had  with  his  deceas- 
ed brother,  but  he  was  competrat  to  contradict 
tlie  statements  mflAe  by  Perrin,  Duellck,  and 
Fryer,  who  testify  as  to  statements  made 
him  to  them,  as  to  the  consideration  of  the  two 
notes,  if  he  had  desired  to  do  so.  Perrin  testi- 
fies ttiat  the  appellee  informed  him  that  the 
consideration  of  the  large  note  grew  out  of  the 
Hand  land  transaction,  and  that  the  small  note 
was  a  balance  on  the  settlement  note  of  De- 
cember, 1890.  Duelick  testifies  that  decedent 
told  him  that  the  large  note  was  tor  the  Myers 
land,  which  Is  the  same  as  the  Hand  land. 
Fryer  testifies  that  the  appellee  told  him  that 
tbe  large  note  was  for  his  Interest  in  the  Hand 
land,  and  that  tbe  $800  note  was  the  balance 
on  the  settlement  of  December,  1890.  There 
Is  no  evldoice  that  decedent  owed  appellee  any- 
thing after  the  date  of  the  settlement  In  1890, 
except  the  note  given  at  that  time  and  for  the 
balance  due  him  on  the  Hand  land.  These  ob- 
ligations represented  the  entire  Indebtedness  of 
deceased  to  him,  as  admitted  by  appellee,  ^e 
proof  shows  that  subsequently  to  the  date  of 
these  ohllgatI<Hi8,  on  the  25th  day  of  November, 
1890.  decedent  paid  appellee  $600,  by  his  check 
on  the  German  National  Bank  of  Ck)vlngtou, 
and  $288,  on  the  same  day,  by  check  drawn  on 
the  Fahnouth  Bank.  Appellee  unquestionably 
got  this  money,  and  from  the  proof  in  the  rec- 
ord these  sums  were  Intended  to  be  applied  as 
credits  upon  the  Indebtedness  of  decedent  to 
appellee.  There  Is  no  pretense  tiiat  he  owed 
him  anything  dse,  and  no  explanation  is  at- 
tempted to  be  given  of  what  these  payments 
were  for,  unless  th^  were  to  be  applied  as 
credits  on  the  notes  In  contest,  and  the  claims 
of  appellee  should  be  credited  with  the  amount 
of  these  two  checks  at  the  date  of  the  payment 
Uiereof.  And  for  this  reason  the  Judgment  is 
reversed,  and  cause  remanded  for  proceedhigs 
consistent  herewith. 

LAFPERTT  T.  HALL  BROS.  &  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.  Feb.  5,  1898.) 

Factoss — Advavcbhbntb — LiBN. 

1. 0.,  president  of  the  O.  Co.,  applied  to  H.  & 
Co.,  who,  as  factors,  were  selling  the  Iron  of 
that  copipany,  to  let  aim  have  money  on  a  note 


executed  the  Q.  Oo.  to  bim  as  receiver  of  the- 
O.  Co.,  which  they  did,  making  the  check  there- 
for payable  to  CX  as  receiver.  Beld  that,  while- 
the  form  of  the  transaction  might  indicate  that 
the  money  was  advanced  to  C.  as  receiver,  yet 
as  the  testimony  shows  clearly  that  the  money 
was  advanced  for  the  use  of  the  6.  Co.,  and 
was  to  he  paid  out  of  that  company's  funds,  H. 
&  Co,  are  entitled  to  credit  therefor  in  their  ac- 
count with  the  O.  Co. 

2.  Where,  after  the  delivery  of  a  small  part 
of  a  large  quantity  of  Iron  8<Md  by  factors,  the- 
buyers  were,  by  a  settlement  with  the  principal, 
released  from  their  contract,  as  to  the  remain- 
der of  the  iron,  by  their  agreement  to  pay  a  cer- 
tain bonus,  the  factors,  although  never  in  pos- 
session of  the  undelivered  iron,  are  entitled,  as 
against  an  assignee  of  the  principal,  to  a  lien 
for  their  commissions  on  this  bonus  in  the  ha^ds 
of  the  purchaser,  as  it  is,  as  to  them,  to  be 
treated  as  a  part  of  the  purchase  price. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  H.  D.  Lafferty  against  Dtnnls- 
Ixmg  &  Co.  and  Hall  Bros.  &  Co.  Judgment 
for  defendants,  and  plaintiff  appeals.  Affirm- 
ed. 

Garvin  Bell  and  0.  B.  Seymour,  for  appel- 
lant.  Humphrey  ft  Davie,  for  appellees. 

aUFFT,  J.  This  case  bavins  been  decid- 
ed In  ftiTor  of  the  axrpellees,  the  appellant 
prosecutes  this  appeal.  Tbe  <vlnlon  of  llte- 
learned  chancellor  of  tbe  court  b^ow  Is  siudi. 
a  dear  statement  of  the  law  and  focta  In- 
volved In  this  case,  that  we  copy  the  same, 
and  adopt  it  as  our  opinion.  It  reads  as^ 
follows: 

"In  November,  188B,  the  Gadsden,  Ala., 
Furnace  Company,  made  a  sale  of  4,000  tons 
of  Iron,  throu^  Its  agents,  HaU  Bros.  ft. 
Co..  to  Dennis  Long  ft  Co.,  at  fl7.20  per  ton. 
Hall  Bros,  ft  Co.  have  been  succeeded  by 
Hall  Bros,  ft  Co.,  a  corporation,  by  which 
name  they  are  hereafter  known.  B^l 
Bros,  acted  as  del  credere  commission  mer- 
chants, for  a  commission  of  8%  per  cent., 
and  guarantied  the  account.  A  portion  or 
this  Iron  was  delivered  and  paid  for  throi^h 
Hall  Bros.  AU  the  Iron  delivered  nnder 
this  contract  was  shipped  to  Hall  Bros.,  and 
tbe  proceeds  of  the  iron  were  paid  to  Hall 
Bros.  On  December  6,  1890,  there  remain- 
ed undelivered  8,024  tons  of  the  Iron,  and 
on  that  day  the  furnace  company  and  Long 
&  Co.  made  a  written  contract  of  settlement, 
whereby  Long  ft  Co.  agreed  to  pay  the  fur- 
nace company  $3  per  ton  on  the  3,524  un- 
delivered tons,  and  Long  ft  Co.  were  re- 
leased from  the  contract  This  bonus 
amounted  to  $10,572,  and  was  to  be  paid 
In  four  monthly  Installments  of  $2,643  each, 
payable  on  the  10th  day  of  April,  iSay,  June, 
and  July.  Ten  days  later,  on  December  16, 
1800,  the  Gadsden  Furnace  Company,  by  a 
writing  crav^ed  Its  interest  In  the  settle- 
ment contract  to  the  Queen  City  Bank;  and 
on  February  6,  1882,  the  Queen  Olty  Bank, 
by  Indorsement,  transferred  the  contract  to- 
the  plaintiff,  Lafferty,  without  recourse.  All 
this  was  done  without  the  consent  of  Hall 
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Broe.,  wbo  are  daimlng  their  unpaid  com- 
miaslon  of  (1,770.78  upon  tUls  undellTered 
Iron,  and  a  Uen  therefw  upon  tlie  settlement 
money  due  from  Dennis  Long  &  Co.  Hall  Bros, 
brought  their  attachment  salt  for  their  oonunls- 
dona  on  April  6.  1802,  )n  this  court,  against 
the  Oadsden,  Ala.,  Foniace  Gcnnpany;  and  on 
April  9t  18A2,  the  ^ahitlfl.  Laffwty,  Ixrought 
this  action  against  Damls  Long  ft  Co.  to  re- 
cover the  settlement  money  abore  referred 
to  Dennis  Long  &  Go.  paid  Qie  money,  with 
hiterest,  into  court,  and  all  of  It,  except 
800,  has  been  drawn  out  by  the  [dalntlff. 
Hall  Bros,  claim  a  Hen  upon  this  money  to 
secure  their  commissions,  while  Lafferty  re- 
sists the  lien  upon  two  grounds,  tIs.:  (1)  That 
the  balance  of  account  was  against  Hall  Bros., 
and  as  there  was  nothing  dne  them,  no  Uen 
conld  attach;  and  (SO  that  £foll  Bros,  never 
had  possession  of  ttie  goods,  and  as  the  goods 
were  never  delivered,  as  a  matter  of  law,  no 
lien  attached. 

"Upm  the  first  point  It  la  dalmed  that  an 
Item  of  92,287,69  diarged  by  Hall  Bros, 
against  ttie  furnace  company  is  not  an  ad- 
vancement for  the  furnace  company.  It  seems 
that  on  October  13,  1890,  the  Gadsden.  Ala., 
Furnace  Company,  by  O.  Qitlstopher,  its  pred- 
dent,  aecuted  Its  60-day  note  to  O.  Christo- 
pher, receiver  of  Qie  0*Gonnot  Mining  &  Man- 
ufacturing Omnpany,  tm  $2,237.68,  and  that  <m 
October  22;  189(\  Ghrlstt^her,  as  receiver,  as- 
signed the  note  to  Han  Bros.,  and  they  paid 
Ghrlsb^her  the  proceeds,  after  deducUng  Oie 
Interest  Was  this  a  transaction  with  the 
Gadsden,  Ala.,  Furnace  Oonquuiy,  or  with 
C9irist(Vher,  as  receiver  of  the  O'Oonnor  Min- 
ing ft  Manufacturing  Company?  In  his  depo- 
slUon,  Christopher  says:  The  furnace  com- 
pany owed  me  as  receiver  of  the  O'Connor 
Mining  ft  Manufactoring  Company,  and  gave 
me  this  note;  and  I,  as  receiver  of  the  O'Con- 
nor Mining  ft  Manufacturing  Company,  dis- 
counted the  note  to  Hall  Bros.  &  Co.  as  re- 
ceiver. The  furnace  company  paid  the  note 
to  Hall  Bros,  ft  Co.  out  of  the  proceeds  of 
their  iron  In  the  hands  of  Hall  Bros.  &  Co.' 
The  check  of  Han  Bros.  &  Co  for  the  pro- 
ceeds at  the  note  was  made  pa^Ue  to  O. 
Christopher,  receiver.  The  check  is  In  the 
record,  and  does  not  bear  the  Indorsemeat  of 
Oie  Gadsden,  Ala.,  Fum^  Company,  but  does 
bear  the  Indorsement  of  'O.  Christf^er,  Re- 
ceiver." Mr.  B.  L.  HaU  says:  'A.  2^.  We 
advanced  the  money  to  the  furnace  company. 
We  were  making  advances  to  this  furnace 
company.  Mr.  Ghrlst(%>her  was  In  our  <^ce. 
and  said  Oiat  he  wanted  some  extra  money,  as 
an  accommodation  to  the  furnace  company, 
and  wanted  us  to  advance  him  some  octra 
moD^,  and  made  the  pn^Msltlon  that  he 
would.  In  eontideratkm  ot  doing  that,  leave 
this  note  as  an  evidence  of  debt,  and  we  could 
take  It  out  of  tiie  proceeds  of  the  sale  of  this 
Iron,  whenever  we  wanted  to.  Under  our 
arrangement  wlfli  them,  we  were  advancing 
them  a  certain  per  cent  on  iron,  and  we  were 
not  dtring  anything  over  and  above  the  amount 


agreed  upm  at  the  time  dils  question  came  tg;i> 
Q.  200.  Tou  did  not,  tb«i,  pay  iSr.  Cbrlsto- 
pher,  receiver,  snythlng  ot  value  for  that  note? 
A.  We  v«ld  him  a  check.  Q.  261.  Was  Uie 
mimey  which  the  clieck  represented  to  go  to 
Mr.  cairlstopher.  or  to  the  furnace  company? 
A.  Tl»  check  went  to  Mr.  Chrlstf^her,  and 
the  note  was  received  as  an  evidence  of  the 
debt  It  la  the  furnace  company's  note.*  Up- 
on this  subject  Mr.  a  B.  HaU  says:  'A.  7, 
Mr.  Chrlstophw  was  preddent  of  the  Gadsden, 
Ala.,  Furnace  Company,  at  the  time  this  trans- 
action was  made.  He  brought  this  note  of 
the  Gadsden,  Ala.,  Furnace  Company,  hne, 
and  asked  us  to  give  him  the  money,  which 
we  consented  to.  He  agreed  to  allow  us  in- 
terest, and,  being  the  present  of  the  com- 
pany, he  directed  the  paymwt  of  this  <dieck 
to  O.  Oluisto^ier,  receiver.  Q.  &  In  what  re- 
tetion  did  he  get  the  money  from  yon,— -indl- 
vlduaUy.  or  as  receiver,  or  how?  A.  No.  sir; 
lie  got  it  for  Oe  Gtadadoi.  Ala.,  Furnace  Com- 
pany. Q.  9.  md  he  so  state?  A.  He  so  stat- 
ed.* 'Q.  20.  Did  Mr.  Cbrbrtniiiber  dalm  to  be 
acting  in  behalf  of  the  Gadsden.  Ala.,  Fur- 
nace Company,  when  he  got  this  money  from 
you?  A.  Tes,  sir;  be  80  stated,— that  he  came 
here  hi  bdialf  of  the  Furnace  Company;  whol- 
ly and  walMj  tot  the  Interest  ot  the  company. 
Q.  2a.  Did  the  Gadsden.  Ala.,  Furnace  Com- 
pany ever,  at  any  time,  dlsdalm  his  authority 
to  obtahi  money  Cor  them?  A.  No,  air.'  'A. 
24.  Mr.  CfaxlstoiAer,  when  he  was  here  and 
got  that  money,  eiplalned  that  this  money  was 
for  the  furnace  company,  and  that  be  would 
allow  US  Interest  for  the  advance;  that  we 
could  charge  it  up  at  any  time  we  (dioae,  and 
take  It  out  of  the  proceeds  of  the  sales,  but 
he  preferred  that  we  carry  it  along  to  maturity, 
but  at  any  time  we  diose  to  charge  It  up,  and 
pay  It  out  of  the  funds  of  the  furnace  com- 
pany, we  could  do  it,  by  crediting  htm  with 
ttie  on^iMzed  Interest.'  While  the  form  of 
this  transaction  ml^  tend  to  Indicate  that 
the  mcmey  was  advanced  to  O.  Gbrlstopher  as 
receiver,  the  unc<mtradlcted  testimony  of  B. 
Lee  HaU,  0.  B.  HaU.  and  Cbristwher  shows 
clearly  that  the  money  was  advanced  for  the 
use  and  benefit  of  the  Gadsden,  Ala.,  Famace 
Company,  and  was,  by  imreement  c£  tiie  par^ 
ties,  to  be  paid  ont  of  that  corporatfcm's  funds. 
As  Justice  Nelson  said,  upon  the  constructicm 
of  contracte.  In  City  tjt  Chicago  v.  Sheldon,  & 
Wall.  54,  *If  the  minds  of  boOi  parties  con- 
cur, there  can  be  no  great  danger  in  ^e 
adoption  ot  It  by  the  court  as  the  true  one.' 
Upon  this  point  the  court  Is  of  c^tolon  that 
Hall  Bros,  have  the  right  to  Insist  upcsi  the 
agreement  being  fulfilled,  and  that  the  item 
of  92,237.67  In  their  account  is  properly  charge- 
able against  the  furnace  company. 

"(2)  The  second  ground  ot  defense  Is  more 
dlfilcnlt  As  a  general  rule,  a  factor's  IXea 
attaches  only  to  goods  lawfuUy  In  his  posses- 
sion. This  Uen  may  also  extend  to  fha  price 
ot  such  goods  as  have  been  lawfuUy  sold  by 
the  factor.  Story.  Ag.  I  876,  says:  It  is 
now  IncontroverUbly  established,  as  a  matter 
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of  Utw  derived  from  long  usage,  and  admitted 
without  proofs,  that  factors  have  a  general 
Hen  uiK>D  every  portlcm  of  the  goods  of  their 
principal  In  their  possession,  and  upon  the 
price  of  luch  as  are  lawfully  sold  by  them, 
and  the  securities  given  therefor,  for  the  gen- 
eral balance  of  the  accounts  between  them 
and  tiielr  prtoclpal,  as  well  as  for  the  charges 
and  disbursements  arising  upon  those  particu- 
lar goods.  The  lien  may  also  extend  to  all 
sums  for  which  a  factor  has  become  liable,  as 
a  surety  or  otherwise,  for  his  principal,  wher- 
«>rer  the  suretyship  has  resulted  from  the  na- 
ture of  the  agency,  or  It  has  been  undertaken 
upon  the  footing  of  Bac>i  a  lien.*  Id.  i  407. 
8ee,  also,  to  the  same  effect,  3  Pars.  Cont  (6th 
Ed.)  250;  Houghton  t.  Matthews,  3  Boa.  & 
P.  489.  The  iron  sold  In  this  Instance  was 
never  In  the  possession  of  Hall  Bros.,  and  In 
fact  was  never  delivered  to  the  purchaser. 
The  settlement  money  paid  by  Dennis  Long  & 
Co.  was,  In  effect,  purchase  money,  pro  tanto, 
and  should  have  been  so  treated.  If  a  con- 
tract Is  canceled  or  carried  out  by  a  payment 
of  money,  It  is  Immatenat  as  to  what  term  Is 
applied  to  the  money  so  paid.  The  money  In 
this  case  was  paid  by  reason  of  the  contract 
perfected  by  Hall  Broe.,  and  it  should  be  lib- 
erally construed  In  favor  of  the  factor.  Story, 
Ag.  S  378.  As  this  money  Is  still  in  tbe 
hands  of  the  purchaser,  the  court  is  of  opinion 
tliat  It,  as  purchase  price,  Is  subject  to  the 
claim  of  Hall  Bros,  for  commissions,  and  that 
pLiintlff  took  his  assignment  subject  to  that 
v^Iaim.  Furthermore,  as  above  stated,  it  ap- 
pears that,  aside  from  the  legal  rights  of  Hall 
Bros,  as  factors,  it  was  agreed  between  the 
Gadsden,  Ala.,  Furnace  Company  and  Hall 
Bros.,  that  Hall  Bros,  should  have  a  Uen  for 
their  commissions  and  advances  ui>on  what- 
ever money  might  be  due  from  Dennis  Long 
Jc  Co.  This  agreement  was  prior  to  the  as- 
signment by  the  furnace  company  to  the 
Queen  City  Banic,  and  was  equivalent  to  a 
parol  assignment  of  that  much  of  the  claim  of 
the  furnace  company  against  Dennis  Long  & 
Co.  In  Kentucky  it  Is  well  settled  that  snch 
an  assignment  is  valid,  and,  being  prior  in 
time,  must  prevail.  Forepaugh  v.  Appold.  17 
B.  Mon.  630;  Newby  v.  HIU,  2  Meto.  (Ky.) 
530;  Zaring  v.  Cox's  Assignee.  78  Ky.  520; 
Manly  v.  Bltzer,  91  Ky.  606.  16  S.  W.  464; 
Baldwin  v.  Crow,  86  Ky.  670,  7  S.  W.  146; 
Com.  T.  Bobblnson  CKy.)  20  S.  W.  306." 

We  are  of  the  c^inlon  that  the  law  and  facts 
fully  sustain  the  opinion  and  Judgment  of  the 
court  bdow,  and  the  Judgment  appealed  from 
Is  aieretore  afDtmed«  wlOi  damages. 


FARMERS'  &  TRADBRS'  BANE  T.  NOR- 
TON'S ASSIGNBB  et  al. 

(Oonrt  of  Appeals  of  Kentucky.  Feb.  4,  1898.) 

ABsievifB:tt8  von  Orbditobs— Fatkbnt  or  Costs 
OUT  oT  LiBN  Fond. 
In  a  salt  bv  the  aasienee  for  the  settlement 
of  the  tmst  estate,  a  lienbolder  cannot  com- 
plain of  the  payment  ont  of  the  lien  fnnd  of 
costs  leas  in  amount  than  would  necessarily 


have  been  incurred  if  he  had  foreclosed  hia  Hen 

in  an  mde[>endent  acCion. 

Appeal  from  clrcolt  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  J.  Q.  Norton's  assignee  and  others 
against  Farmers'  &  Traders'  Bank  and  others 
tor  settlement  of  assigned  estate.  Judgment 
as  to  costs,  and  li^rmers*  &  leaders'  Bank  ap- 
peals. Affirmed. 

Sweeny,  fiUla  ft  Sweeney,  tor  appellant. 
Ohapese  Wathen,  for  appellees. 

HAZBLBIGG,  J.  The  assigned  property  In 
this  case  avaUal^  for  the  payment  of  debts 
consisted  In  a  flre-slzOis  Interest  in  a  badness 
house  In  Owensboro  and  a  stod:  of  Uqnors, 
furniture,  etc.,  la  the  bouse  at  the  time  of  the 
asslgnmoit  The  house  was  Incumbered  by  a 
Uen  In  appedlant's  favor  for  some  96,900.  The 
assignee  took  possession  of  the  property,  and 
at  the  demand  of  the  appellant  Insured  It 
against  Are,  and  rented  It  oat  He  then  Insti- 
tated  suit  tar  Its  sale,  making  the  owner  of 
the  other  one-atxth  Interest,  the  llenholder. 
and  other  creditors  parties  to  his  snlt  In  due 
course  there  came  to  his  hands  for  distribu- 
tion the  sum  of  some  V»>500  from  the  sale  of 
the  real  pn^rty,  and  some  f030  from  the 
personalty.  The  cost  of  the  execution  of  the 
trust,  excluding  taxes  on  the  real  estate,  were 
about  (600,  of  which  $300  was  for  the  services 
of  the  assignee  and  |200  for  his  attorney. 
The  question  raised  on  this  appeal  Is  as  to 
how  this  cost  Is  to  be  paid.  The  chancellor  ap- 
plied the  9530,  proceeds  of  the  personalty,  to  the 
Batlsfftctlon  of  the  court,  and  ordered  the  bal- 
ance, about  $70,  to  be  paid  out  of  the  real-estate 
fund.  If  we  charge  to  this  fnnd  also  the  cost  of 
Insuring  the  real  estate,  which  was  some  $32. 
and  which  was  paid  by  the  assignee  out  of  the 
personalty,  there  would  seem  to  be  left  only 
some  $38  of  costs  taxed  against  the  Uen  fund. 
We  can  see  no  error  In  this.  In  Kentucky 
Nat.  Bank  v.  Louisville  Bagging  Co.  CKy.)  33 
S.  W.  101,  It  was  said  of  a  similar  case:  "It 
was  proper  for  the  banks  to  pay  the  court 
costs  for  filing  pleadings,  making  orders  enfor- 
cing their  liens,  and  the  fees  of  the  commis- 
sioner making  the  sales,  and  also  the  taxes 
and  insurance  on  the  property  on  which  they 
held  liens,  and  the  expenses  In  taking  care 
thereof.  They  would  have  been  compelled  to 
Incur  these  costs  and  expenses  If  no  suit  bad 
been  brought  to  settle  the  trust  by  the  trus- 
tee." It  would  seem  that  the  costs  charge- 
able to  the  lien  fund  In  this  case  la  much  less 
than  would  necessarily  have  been  Incurred  If 
the  bank  had  proceeded  to  foreclose  Its  lien 
in  an  Independent  action.   Judgment  affirmed. 

LOUISVILLB  ft  N.  R.  00.  T.  HBNBT. 
(Court  of  Appeals  of  Kentucky.  Feb.  0,  1898.) 
Appbal  asd  Error— Motior  roa  Haw  Trial— 

CaRRIBRS— EvtDBKCB  OT  BlMtlrAB  DB- 
TBCTS  IN  Put  FORM. 

l.An  error  in  admitting  testimony,  not  aa- 
slgned  as  a  ground  for  new  trial,  cannot  be  con- 
sidered on  appeal. 
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2.  Evidence  that,  some  time  before  plaintiff 
was  injured  hy  falling  into  a  hole  in  defendant's 
passenger  platform,  there  were  other  holei  in 
the  platform,  to  which  the  attention  of  de- 
fendant's station  agent  was  ealJed,  ia  inadmia- 
aiUe. 

Appeal  from  circuit  court,  Henderson 
county. 

"Not  to  be  offldally  reported." 

Action  by  Harry  Henry  against  Loulavllle 
&  Nashville  Railroad  Company  to  recover 
damagta  for  personal  Injuries.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  ap-' 
peals.  Reversed. 

Teaman  &  Lockett,  for  appellant.  S.  B. 
&  R.  D.  Vance,  for  appellee. 

WHITJ^  J.  Tbe  appellee,  Harry  Henry, 
who  was  In  the  employment  of  appelant  as 
awitetaman  at  Henderson,  Ky.,  In  September, 
18M,  while  tboa  employed,  fell  into  a  hole 
In  the  passenger  depot  at  Henderson,  and 
broke  the  small  bone  of  his  Ivg,  and  recelT- 
ed  poaaiUy  other  alight  Injuries.  On  account 
of  this  injury,  anwHee  brought  this  action 
to  recover  damages.  The  cause  of  action 
stated  Ifl  that,  1^  reason  of  the  negligence  of 
ft^ellant  In  soffexliig  Its  depot  platform  to 
be  and  remain  out  of  repair,  the  appellee 
suffered  Injwy,  be,  at  the  time  of  the  Injury, 
exerclaing  due  care,  and  being  Ignorant  of 
the  defective  platform  and  of  the  hole 
through  which  be  fell.  Tbe  defense  was  a 
denial  of  negligrace,  and  a  plea  of  contrib- 
utory negligence.  Upon  a  trial,  before  a  Ju- 
ry, appeUee  obtained  a  Judgma:it  for  3S00; 
and,  after  ai^llant's  reasons  and  motion 
for  new  trial  were  overmled,  It  prosecuted 
this  appeal.  Appdlant's  reasons  for  new 
trial  are  (1)  error  In  refusing  a  peremptory 
bistmctlon  for  dtfendant;  (2)  "the  court  err- 
ed In  admitting  evidence  of  the  general 
condition  ot  the  platform  on  which  plaintiff 
atnmbled  and  fidl";  <S)  as  to  instructions 
given  and  refused;  (4)  verdict  contrary  to 
law,  and  not  sustained  hy  the  evidence;  (5) 
excessive  damages. 

As  to  tbe  first  and  third  reasons  for  new 
trial,  we  will  say  that,  in  our  opinion,  the 
Instructions  given  express  clearly  the  whole 
law  of  the  case.  They  meet  onr  «itlre  ap- 
provaL  The  verdict  cannot  be  said  to  be 
flagrantly  against  the  evidence,  and  it  is 
only  In  such  cases  tliat  this  court  will  re- 
verse for  that  error.  Tbe  damages  are  not 
excessive,  or  so  much  so  as  to  suggest  prej- 
udice in  tbe  Jury. 

Ck»nnael  for  appellant.  In  their  brief,  urge 
as  a  reversible  error  the  action  of  the  trial 
court  In  admitting  proof  that  appellant  re- 
paired the  hole  after  the  accident  Tlie  bffl 
of  exceptions  shows  that  this  evidence  was 
admitted  over  appellant's  exception;  but  in 
the  reasons  fi(»  new  trial  the  only  error 
complained  of  in  admitting  evidence  was 
that  as  to  tlie  general  condltiiHi  of  the  plat< 
form.  While  we  indlne  to  the  opinion  that 
evidence  of  repair  should  not  be  admitted. 


that  objection  cannot  be  considered  on  this 
appeal,  as  the  error  was  not  embraced  In 
tbe  motion  for  new  trial. 

Appellee  was  permitted,  over  the  objection 
of  appellant,  to  prove  by  witness^  that  there 
wero  other  holes  In  the  platform  than  the 
one  In  which  api>ellee  was  hurt,  and  also 
that  the  attention  of  the  station  agent  was 
called  to  these  other  holes  some  four  or  five 
weeks  before  this  accident.  This  witness 
does  not  show  whetlier  those  places  were 
ropalred  or  not,  nor  is  it  ahown  that  these 
other  boles  had  aught  to  do  with  the  injury 
to  appdlee.  Tbe  admission  of  this  testi- 
mony Is  made  a  ground  for  new  trial.  We 
are  of  opinion  that  this  evidence  should  not 
liave  been  admitted.  If,  four  or  five  weel£» 
before  the  injury,  holes  were  in  the  i^at- 
form,  and  tbe  attentI<Ht  of  the  agent  was 
called  to  it,  he  might  have  fixed  them;  but. 
If  he  did  not  do  so,  these  other  holes  were 
not  in  any  my  the  cause,  direct  or  remote, 
of  app^ee's  Injury;  and  although.  In  suffer- 
ing these  other  boles  to  remain  unrepaired, 
appellant  might  have  been  negligent,  still.  If 
It  was  not  negligent  by  permitting  the  hole 
in  which  appellee  was  burt,  there  can  be 
no  recovery.  TbiM  Is  entirely  tmltke  the  tes- 
tlmony  admitted  In  the  case  of  Railroad  Co. 
V.  Watson's  ^dm'r  (Ky.)  21  S.  W.  244.  In 
that  case  the  defects  shown  at  other  places 
were  so  dose  as  to  be  connected  with  the 
accident  causing  the  injury.  In  this  there 
is  no  connection. 

For  this  reason,  the  Judgment  Is  reversed, 
and  cause  remanded,  with  directions  to  set 
aside  the  verdict  and  grant  appellant  a  new 
trial,  and  for  further  proceedings  consistent 
herewith. 


ELIJS  T.  XORMAN. 
(Court  of  Appeals  of  Kentucky.  Feb.  8,  180S.* 
Bail—Isdehnitt  to  Subbtt— Pasdos  Brokbrase> 
Tbe  surety  in  a  forfeited  ball  bond  is  en- 
titled to  reimbursement  out  of  Indemnity  given 
liim  by  the  principal  to  the  extent  of  attome.T> 
fees  and  other  expenses  Incurred  by  him  in  good 
faith  in  obtaining  a  remluion  from  the  gorem- 
or,  whereby  the  judgment  on  the  forfeiture  ban 
been  mnterially  reduced,  the  case  not-being  one- 
of  pardon  brokerage. 

Appeal  from  circuit  court,  Fulton  county. 

"Not  to  be  officially  reported." 

Action  by  R.  S.  Ellis  against  B.  'r.  Xorman 
to  enforce  a  mortgage  lien.  Judgment  tor 
defendant,  and  plaintiff  qipeala.  Reversed. 

Smith,  Robbhui  &  Thomas,  for  appellant.  B. 
A.  Tyler,  for  ai^lee, 

HAZELRIOa,  J.  Appellant  EBlis  was  the 
surety  of  appdUee,  Norman,  on  certain  ball 
bonds,  which  wero  forfeited  by  tbe  mmappear- 
ance  of  the  latter.  EUIs  employed  attorneys 
to  prevent  Judgments  csi  the  bimds,  but  his  de- 
fense failed;  and,  as  a  last  raort  lie  had 
the  attorneys  pr^re  and  present  papers  to 
the  governor  for  remission  of  the  Judgment!), 
then  smounting  to  some  Vl,800.    The  agreedi 
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attorney's  fees  in  and  about  the  matter  was 
the  sum  of  $1,000,  out  of  which,  however,  they 
^vere  to,  and  did,  pay  out,  in  the  way  of  court 
costs,  commissions,  and  expenses,  about  ¥500. 
In  this  contest,  between  ElUs  ajid  Norman,  our 
■opinion  Is  that  Ellis  has  the  rfg:ht  to  reimburse- 
ment out  of  the  Indemnity  given  him  by  Nor- 
.man  to  the  extent  of  the  sum  paid  out  by  him 
ill  good  faith,  thus  reducing  materially  the 
Judgments  on  the  bonds.  By  his  active  Inter- 
ference, the  amount  of  the  liability  was  re- 
duced nearly  one-half.  The  proof  Is  indefi- 
nite and  unsatisfactory  as  to  the  claim  of 
:$166,  hut  the  other  claims  of  Ellis  ought  to 
have  been  allowed  him.  There  Is  do  question 
of  pardon  brok^age  involTed  here.  The  good 
faith  of  the  surety  in  making  an  arrange- 
:ment  to  rid  himself  and  his  principal  of  as 
■much  of  the  obligation  as  he  could  cannot  be 
-seriously  questioned  under  the  proof.  The 
Judgment  Is  reversed,  with  directions  to  ad- 
judge a  lien  on  the  mortgaged  land  for  the 
sum  of  $1,086,  wltb  Interest  from  May  15, 
18EK2,  and  for  furtfaer  proceedings  consistent 
JierewlOL 


MUXEB  r.  PHILLIPS  &  CREW  CO. 

KCotHTt  of  Appeals  of  Kentucky.  Feb.  9,  1898.) 

Detiiiub— Etidbkok 
In  an  .action  to  recover  a  piano  which  in 
some  unexplained  way  disappeared  from  the 
»tore  of  ^[daintitfs,  the  testimony  BhowinfE  that 
.defendant  'had  no  feason  to  doubt  the  title  of 
the  person  from  whom  he  bought,  and  plain- 
tiffs failing  to  show  that  some  employe  author- 
ized to  do  so  might  not  have  sold  the  piano,  the 
.court  should  have  instructed  the  jur$;  that  if 
the  piano  was  sold  by  a  duly-authorized  em- 
j;iloy^  and  the  «mploy£  failed  to  report  the  sale, 
the  plaintilb  parted  with  the  title,  and  cannot 
•recover. 

Appeal  from  doeult  court,  Oampbell  coun- 
;ty. 

"Not  to  be  .oflBctelly  reported." 

Action  by  the  FhllllpB  &  Grew  Company 
against  David  Miller  to  recover  a  piano. 
Judgment  for  plalntUTs,  and  defendant  ap- 

■poals.  Reversed. 

Edward  Moullnier.  for  appellant.  Ghas.  H. 
FlBk,  for  appelleea. 

GtJFFY,  J.  This  action  was  instituted  in 
the,  Campbell  circuit  court  by  the  appellees 
Against  the  appellant,  seelvlng  to  recover  one 
Fischer  piano,  style  12.  No.  5)5.161.  The  de- 
fendant, by  answer,  claimed  title  to  the  pi- 
ano, claiming  to  have  purchased  it  from 
Smith  &  Welsenboru,  of  Cincinnati.  Ohio. 
A  trial  resulted  in  a  verdict  and  Judgment 
Jn  favor  of  the  appellees,  and,  i^peUant's 
motion  for  a  new  trial  having  been  over- 
ruled, he  prosecutes  this  appeal.  The  sub- 
atance  of  appellant's  grounds  for  new  trial 
are  (1)  that  the  verdict  is  not  sustained  by 
aufflclent  evidence,  »Jid  Is  contrary  to  law; 
{2)  that  there  was  error  occurring  at  the 
-trial,  and  excepted  to  by  appellant  at  the 
-Hme;  (3)  the  .comrt  .ecred  in  refusing  to  give 


Instructions  offered  by  defendant.  marke<l 
"A"  nnd  "B"';  (4)  other  Irreffuiarities  and 
errors  occurring  at  the  trial,  apparent  in  the 
record,  and  excepted  to  at  the  time. 

The  evidence  conduces  to  show  that  the 
appellees,  who  were  merchants  In  Atlanta. 
Ga.,  purchased  the  piano  from  J.  &  C 
Fischer,  manufacturers  In  New  York.  al>out 
November,  1S9S:  that  in  the  month  of  Janu- 
ary, ISM,  the  appellees,  as  a  matter  of  cour- 
tesy, sent  the  piano  to  the  rooms  of  Mr. 
Perry,  a  noted  pianist,  who  bad  rooms  In  the 
Aragon  Hotel,  where  It  was  used  for  two  or 
three  days,  and  then  sent  back  to  the  api;)el- 
lees.  The  evidence  also  conduces  to  show  that 
the  piano  escaped  from  the  possession  of  the 
appellees  some  time  between  the  1st  of  Feb- 
ruary and  the  1st  of  April,  1894,  according 
to  the  deposition  of  appellee  Phillips.  Some 
other  testimony  tends  to  show  that  the  piano 
was  not  missed  so  early  as  April,  1894.  It 
seems  that  the  absence  of  the  piano  was  as- 
certained by  reason  of  Fischer  &  Co.,  of  New 
York,  having  writtten  to  appellees  that  their 
agents,  Baldwin  &  Co.,  had  reported  that  a 
rival  house  had  been  offering  the  Fischer 
piano  at  a  lower  rate  than  the  regular  price. 
The  question  then  came  up  with  them  how 
any  one  could  get  the  Fischer  piano  at  a 
lower  price.  Baldwin  &  Co.  then  sent  and 
got  the  number  of  the  piano,  and  reported  to 
Fischer  &  Co.;  and  Fischer  &  Co.,  upon  ex- 
amination of  the  number  and  style,  which 
was  style  12,  and  No.  95,161,  found  that  the 
piano  had  been  shipped  to  the  appellees;  and 
Fischer  &  Co.  then  notified  the  Phillips  & 
Grew  Company,  and  the  appellees  then  com- 
menced an  examination  of  their  stock  books 
and  every  available  means  to  trace  the  in- 
strument, and  became  satisfied  as  to  thi> 
identity  of  the  piano  In  possession  of  the 
defendant  as  being  one  shipped  to  th^  from 
Fischer  &  Co. 

There  is  no  testimony  tending  to  show  that 
defendant  had  any  cause  to  doubt  the  title 
of  Smith  &  Welsenbom  to  the  piano:  nor 
does  it  at  all  satisfactorily  appear  that  some 
of  appellees'  employes,  anthorlzed  to  sell  pi- 
anos, might  not  have  sold  the  piano:  nor  is 
It  Impossible  that  the  sale  might  have  been 
reported  and  accounted  for  and  overlooked 
by  the  appellees,  by  reason  of  the  failure  to 
properly  enter  the  number,  etc,  of  the  in- 
strument 

The  second  and  fourth  gronnds  relied  on 
for  a  new  trial  are  hardly  snffldently  defi- 
nite to  be  considered  by  this  court.  The  ex- 
ceptions and  rulings  as  to  the  competency 
of  depositions  does  not  sufficiently  appear  In 
the  bill  of  exceptions  to  enable  us  to  deto- 
mlne  as  to  the  correctness  of  the  mllng  of 
the  court  below. 

It  seems  to  us  that  the  evidence  to  sustain 
the  verdict  of  the  Jury,  when  we  take  into 
consideration  all  the  facta  and  circumstan- 
ces in  the  case,  Is  barely  sufficient,  if  suf- 
ficient at  all.  to  authorbse  the  verdict  if  tberf 
had  been  no  error  as  to  tlis  instructions.  In- 
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structioD  No.  2,  or  "B,"  as  It  Is  called,  asked 
for  b7  defendant,  Bbould  have  been  glren, 
"llie  substance  of  said  Instruction  is  to  the 
effect  that  if  the  piano  was  sold  by  a  duly- 
authorized  employe  of  the  appellees  to  some 
one,  and  the  employg  failed,  through  care- 
lessness or  dishonesty,  to  make  a  report  of 
the  sale,  still,  the  plaintiff,  at  that  time,  part- 
ed with  the  title  to  the  piano,  and  cannot 
recover.  It  is  true  that  the  court  to  some 
extent  embraced  the  same  idea  in  the  In- 
-structlons  given,  but,  under  the  facts  and 
clrcnmstances  In  this  ease,  we  think  the  in- 
struction aforesaid  should  have  been  given. 
For  the  reasons  indicated,  the  Judgment  ap- 
pealed from  Is  reversed,  and  the  cause  re- 
manded for  a  new.  trial,  upon  principles  con- 
sistent vltb  this  opinion. 


KAHN  V.  BOGEBS  &  FOmNGER  JEW- 

ELBX  &  OPTICAL  CO. 
(Court  of  Appeals  of  Kuitncky.  Fdb.  9.  188S.) 

ArpiAi.  AKD  Bbrok— FisuixOB  Of  Fact. 

Finding  of  fact  by  the  court  in  a  law 
case,  in  vrhich  a  jury  Is  waived,  are  treated  as 
the  verdict  of  a  properly  instructed  jtuy,  and 
will  not  be  dUturoed  umess  flagrantly  against 
the  wdght  of  the  evidence. 

Appeal  from  circuit  court,  Jefferson  county. 

"Not  to  be  officially  reported." 

Action  by  D.  B.  Kahn  against  the  Bogers  & 
Pottinger  Jewelry  &  Optical  Company  to  re- 
cover damages  for  use  and  occupation.  Judg- 
ment for  plaintiff  for  only  a  part  of  amount 
claimed,  and  defendant  appeals.  Affirmed. 

Kobn,  Balrd  &  Swindle,  t<a  vpeUant  O'Neal 
■&  PtjoTt  tar  aiveUee. 

WHETB,  J.  Prior  to  January  1.  130^  the 
appellee,  the  Bogett  &  Pottlnger  Jewtfty  ft 
Optical  Company,  bad  for  many  years  occu- 
pied the  buUdlng  en  tbe  soutbeast  coidot  of 
Fonrtb  and  Market  streets,  Louisville,  and  had 
paid  a  rental  therefor  at  the  rate  of  91ffil.65 
.per  month.  Appellee's  term  expired  with  the 
.year  1894,  but,  hutead  of  vacating  the  prem- 
ises, conCinned  to  occupy  the  building  during 
the  mtrnth  of  January,  180S.  Appellant,  who 
had  bargained  for  the  jn^mlees  with  tbe  owner, 
one  Bnaduneyer,  for  tbe  term  of  five  yrars 
beginning  January  1,  1896,  brought  this  action 
against  appellee  to  recover  damages  for  tbe 
use  and  occupation  by  appellee  for  the  one 
numtb  of  January)  1885,  and  allied  a  con- 
tract or  agreement  with  ai^llee,  by  which  it 
■had  agreed  to  p^  a  reasonable  rental.  Judg- 
ment was  asked  In  the  sum  of  $500.  Appellee, 
br  answer,  admitted  the  occupancy  of  the 
.premises,  admitted  liability  therefor  in  a  rea- 
aonable  sum,  and  tendered,  and  afterwards 
paid  into  court,  9191.65  as  the  rent  for  the 
month  of  January,  1895;  denied  any  contract 
or  agreement  with  app^nt,  or  any  knowl- 
edge or  information  as  to  his  lease,  but  claim- 
ed to  have  held  over  oad^  the  old  contract 
of  lease  wltbout  objection  of  the  owner,  Busch- 
meyer,  or  ottam;  .denied  an  Indebtedness  bi  any 


sum  beyond  the  sum  of  $191.65.  The  law  and 
facta  were,  by  agreement,  submitted  to  the 
court  for  trial  without  Jury.  The  only  issues 
raised  were  whether  or  not  there  was  an  agree- 
ment between  appellee  and  appellant  as  to  the 
renthig  or  holding  over  the  one  month,  and  the 
reasonable  rental  value  ot  the  premKses  for  the 
time.  On  these  two  Issues  the  court  found 
there  was  no  contract  between  appellant  and 
appellee  under  which  appellee  held  possession 
of  the  building  for  the  month  of  January,  1895, 
and  that  the  reasonable  rental  value  of  tne 
building  for  that  month  was  $191.65.  Judg- 
ment was  accordhigly  rendered  for  appellant 
for  the  $191.66  and  costs  up  to  the  time  the 
same  was  paid  Into  court,  and  for  costs  to 
appellee  after  that  date.  From  that  Judgment 
appellant  prosecutes  this  appeal. 

The  established  rule  of  this  court  In  law 
eases,  where  a  Jury  Is  waived,  and  the  law 
and  facts  submitted  to  the  court,  is  to  treiit 
those  findings  of  fact  by  tbe  lower  court  as  the 
verdict  of  a  prt^rly  instructed  Jury,  and  that 
we  cannot  reverse  unless  tbe  findings  are 
flagrantly  against  the  weight  of  the  evidence. 
Bell  V.  Wood.  87  Ky.  59,  7  S.  W.  650:  Thom- 
son V.  Thomson,  93  Ky.  437,  20  S.  W.  373,  and 
numerous  others.  If  we  had  been  the  trial 
court,  we  might  have  reached  a  different  con- 
clusion than  the  one  herein  found,  but  there 
was  evidence  to  support  the  finding  of  the 
court  bel7w,  and  It  is  not  palpably  against  the 
weight  of  testimony,  and  therefore,  under  tbe 
uniform  holdings  of  this  court,  cannot  be  dis- 
turbed.   Judgment  affirmed. 


PBUDBNTIAL  INS.  CO.  OF  AMEBICA  t. 

CUMMINS'  ADM'R. 

(Conrt  of  Appeals  of  Kentucky.   Feb.  4,  1888.) 

bnouxon  —  litsoRiLBLi  Iktsbibt  —  820x1x0  or 

Applioxtiox  bt  Aosnt. 

1.  Where  a  policy  Is  payable  to  the  peraonal 
repreeentative  of  the  insured,  the  fact  that  the 

firemiums  are  paid  by  one  who  has  no  insurable 
Dterest,  nnder  the  belief  that  the  insurance  Is 
for  bis  benefit,  does  not  render  the  policy  void. 

2.  The  insurer  cannot  escape  UabUl^  on  tbe 
ground  tbat  Its  agent  signed  the  name  of  the 
insured  to  the  application,  provided  he  did  so 
by  authority  of  the  insured. 

Appeal  from  circuit  court,  Jefferson  county. 

"Not  to  be  officially  reported." 

Action  by  Martin  Cummins'  administrator 
against  the  Prudential  Insurance  Company  of 
America  on  a  policy  of  Insurance.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

J.  M.  Chatterson,  for  appellant  Richards, 
Baskln  &  Ronald,  for  appellee. 

PAYNTER,  J.  This  action  was  brought  up- 
on a  policy  of  Insurance  issued  upon  the  life  of 
Martin  Cummins,  and  at  his  death  the  amount 
which  the  company  was  obligated  to  pay  was 
payable  to  the  executor  or  administrator  of  tbe 
Insured.  The  defense  to  the  action  Is  that 
Martin  Cummins  did  not  sign  the  application 
for  Insurance;  tbat  It  was  signed  by  one  Mary 
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Malley,  without  the  authority  of  Cummins; 
that  she  had  paid  the  premiums;  and  that  she 
had  no  Insurable  Interest  In  the  life  of  Martin 
Cummins.  It  appears  that  Mary  Malley  paid 
the  premiums  upon  the  policy  In  the  belief  that 
Cummins*  life  was  Insured  for  her  benefit,  and 
that  at  his  death  the  sum  which  the  [mllcy  ob- 
ligated the  company  to  pay  would  be  paid  to 
her.  She  did  not  sign  the  application  for  the 
insurance.  It  is  not  clear  whether  Martin 
Cummins  signed  it,  or  the  agent  of  the  com- 
pany; but  It  does  appear  from  the  testimony 
of  the  assistant  superintendent  of  the  com- 
pany that  the  agent  who  solicited  the  Insur- 
ance was  to  go  to  the  Gait  House,  and  get  the 
signature  of  Cummins  to  the  application.  Two 
months  after  the  policy  was  issued,  Cummins 
said  he  knew  that  be  was  Insured.  It  Is  fair 
to  infer  that  Cummins  signed  the  application, 
or,  If  not,  the  agent  of  the  company  did  so  by 
his  authority.  Had  the  policy  been  payable 
to  Mary  Malley,  the  question  would  arise  as 
to  whether  she  had  an  Insurable  Interest  In  the 
life  of  Cummins;  bnt,  as  the  policy  was  made 
payable  to  Cummins'  personal  representative, 
it  must  be  treated  as  a  contract  with  Cum- 
mins. The  mere  fact  that  she  paid  the  pre- 
miums on  the  policy  did  not  render  invalid  the 
contract  of  insurance. 

It  Is  perfectly  manifest  that  the  agent  of  the 
company  practiced  a  gross  fraud  upon  Mary 
Malley,  with  the  Tlew  of  having  her  pay  the 
premiums  upon  the  policy;  but  that  fact  will 
not  aTall  the  company  in  its  effort  to  defeat  a 
recovery  In  this  action.  Cummins  made  no 
representatioD  In  the  application  tbat  he  bad 
written  his  own  name  thereto.  Tbere  is 
some  printed  matter  on  the  application,  not 
above  the  signature,  which  seems  to  be  for  the 
information  of  the  agent  of  the  company,  and 
perhaps  for  an  applicant,  and  which  Indicates 
bow  the  application  shall  be  signed.  If  Cum- 
mins directed  some  one  to  write  his  name  to 
the  application,  be  was  bound  by  it  so  far  as  It 
truly  represented  the  statements  wlilch  he 
was  informed  It  contained.  The  agent  who 
took  the  application  must  be  presumed  to  have 
been  acting  within  the  scope  of  his  authority. 
If  be  signed  the  application  for  Cummins  with 
Cummins'  authority,  certainly  the  company 
cannot  avoid  the  obligation  of  the  policy  on 
that  account  Tbere  is  no  claim  that  any  of 
the  statements  contained  in  the  application 
with  reference  to  his  age,  health,  family  hls- 
torv,  etc.,  were  untrue.  In  "Wright's  Adm'r 
V.  Insurance  Co.,  91  Ky.  208,  15  S.  W.  242,  the 
court  held  that  an  Insurance  company  is  re- 
sponsible for  the  acts  and  declarations  of  its 
soliciting  agent  In  the  matter  of  preparing  ap- 
plications. If,  under  such  circumstances,  the 
company  is  bound  by  such  acts  and  declara- 
tions, it  certainly  is  bound  where  it  accepts  an 
application  for  Insurance  which  the  applicant 
may  bare  authorized  such  agent  to  sign  for 
him;  especially  as  those  who  claim  under  the 
])ollcy  are  not  questioning  the  authority  of  the 
agent  to  sign  the  name  of  the  Insured  to  the 
application.   Whether  signed  by  the  Insured 


or  the  agent  of  the  company  at  his  Instance, 
the  company  Is  liable  on  the  policy.  The  Judfi* 
ment  la  affirmed. 


HURST  V.  HAMILTON  et  al. 
(Court  of  Appeals  of  Kentucky.   Feb.  2,  188S.> 

BXBOOTOBS  ABD  AnilINI8TBAT(nM— BsrOn— 

Vekvs. 

The  defendant  in  an  action  brought  by  aa 
administrator  In  bis  own  right,  in  a  county  oth- 
er than  that  in  whidi  he  was  qnalifled,  cannot 
plead  as  a  set-off  the  amount  due  bim  as  •  cted* 

itor  of  the  decedent's  estate  on  the  ground  that 
plaintiS  is  insolvent  and  nonresident,  and  has- 
distribnted  the  estate,  as  tbat  would  be  a  viola- 
tion of  av.  Oode,  9S  65,  66,  providing  that  aa 
action  to  settle  or  distribute  the  estate  of  a  de- 
ceased person  must  be  brought  in  the  county  in. 
whldi  the  personal  representative  was  qualified. 

i^ipeal  from  circuit  court,  Fleming  county. 

"Not  to  be  offldally  reported." 

Actlcm  by  Fannie  Q.  Hamilton  and  others 
against  William  Hurst  on  a  promissory  note. 
Judgment  fbr  xdalntiffs,  and  defendant  aiipeals^ 
Affirmed. 

Q.  A.  Casslday,  Joseph  M.  Power,  John  &. 
Power,  and  Yost  &  Power,  for  appdlant  J<An 
P.  IfcCartn^,  for  appdleea. 

PAYNTER,  J.  TUB  action  was  Instituted 
by  the  appellee  Fannie  6.  Hamilton  against  the 
appellant,  William  Hurst,  on  a  promissory  note 
for  $310,  executed  on  the  27th  day  of  March, 
1885.  Tbe  note  was  made'  payable  to  her  or- 
der while  she  was  the  wife  of  S.  W.  Hurst,  now 
deceased.  The  decedent  was  a  son  of  tbe  ap- 
pellant. Fannie  O.  Hamilton  has  since  mar- 
ried E.  Hamilton.  The  appellant  pleaded  as  a 
defense:  (1)  That  S.  W.  Hurst  died,  in  188». 
In  Bourbon  coimty,  Ky.;  that  he  was  Indebted 
to  him  in  tbe  sum  of  more  than  $3,000,  money 
wblcb  be  liad  paid  for  him  as  stirety  on  notes: 
that  the  app^ee  Vannie  Q.  Hamilton  qnalifled 
as  administratrix  of  the  estate  of  the  decedent: 
that  after  paying  the  debts  of  the  estate,  tbe 
widow  settled  with  the  county  court  of  Bour- 
bon county,  and  there  was  ov&c  $3,300  for 
distribution,  one-third  of  which  went  to  f^- 
nle  G.  Hamlltcm,  and  the  remainder,  sometblag 
over  $2,200,  went  to  two  infant  children  of  tbe 
decedent;  that  the  widow  took  her  pert,  and 
paid  to  the  guardian  of  tbe  children  that  which 
was  found  to  be  due  them;  tliat  the  appellee, 
Fannie  G.  Hamilton,  Is  a  nonretident  of  the 
state,  and  insolvent;  that  she  did  not  take  a 
refunding  bond  from  the  guardian  of  the  Infant 
children;  and  he  series  to  have  the  stun  which 
he  claims  was  due  him  from  tbe  decedent's 
estate  set  off  In  equity  against  tbe  debt  upon 
which  the  action  was  tvought  (2)  He  makes 
R.  Tarr  and  W.  M.  Ijayson,  who  were  the  sure- 
ties on  the  bond  of  Fannie  G.  Hamilton  aa  ad- 
ministratrix, defendants  In  a  cross  petitimi.  and 
seeks  to  make  them  llalde  because  of  an  alleged 
misappropriation  of  the  estate.  ^)  He  made 
the  guardian  of  the  Infant  children  a  defendant 
in  the  aces  petition,  and  seeks  to  have  adjudged 
to  him  the  amount  which  had  beoi  paid  to  tbe 
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gaardlaii,  upon  tbe  Idea  that  be  was  mtltled  to 
It  as  a  creditor  of  the  estate.  It  does  not  ap- 
pear titiat  fhe  aweUant  ever  presented  bis 
claim  to  the  administratrix  for  payment.  It  Is 
dear  that.  If  the  appellant  was  not  entitled  to 
plead  It  as  a  set-off,  then  he  was  not  entitled 
In  this  action  to  any  r^ef  against  the  sureties 
on  the  bond  of  the  administratrix  nor  against 
the  goardlan  of  the  InCEmt  children.  The  ques- 
tion arises  as  to  the  rlj^t  to  plead  In  this  action 
the  alleged  daim  as  a  set-off. 

Hie  at^jiellee  Fannie  O.  Hamilton  qnalifled  as 
administratrix  of  ber  husband's  estate  in  the 
Bourbon  county  court.  Had  the  appellant, 
Hurst,  by  an  Independent  action,  sought  to  re- 
cover  npon  bis  claim  against  the  administra- 
trix, be  would  have  been  compelled  to  have 
brou^t  It  In  tbe  Bourbon  circuit  court  He 
seeks  in  this  action  the  same  relief  that  he 
would  have  sought  bad  It  been  brought  in 
Bourbon  coun^.  He  endeavors  not  only  to 
hare  part  of  his  claim  paid  by  having  a  set-off 
against  the  note,  but  seeks  a  recovery  for  the 
balance  of  the  debt.  However,  did  he  only 
seek  to  have  It  adjudged  a  set-off.  he  would  not 
be  entlUed  to  that  reUef.  Section  65.  Code  Clv. 
Frae..  reads  as  follows:  "An  action  to  settle 
the  estate  of  a  deceased  person  must  be  brought 
In  tbe  county  In  which  bis  personal  representa- 
tive was  qualified."  Section  66,  Id.,  reads  as 
ff^ws:  "An  actim  for  tbe  distribution  of  the 
estate  of  a  deceased  person,  or  for  its  partition 
among  Its  hdrs,  or  fOr  the  sale,  for  payment  of 
his  debts,  of  property  descended  from,  or  de- 
vised by  him,  must  be  brought  In  the  county  In 
which  his  personal  re^oaentatlve  was  qualifi- 
ed." These  sections  are  substantially  the 
same  as  sections  96  and  S7  of  the  old  Civil  Code 
of  Practice.  This  court  was  called  upon  to  con- 
strue these  sections  in  Bennett  v.  McCrocklin, 
3  Mete  (Ky.)  322.  Bennett  was  tbe  executor 
of  Isaac  Bennett,  deceased.  He  sued  McCrock- 
lin on  two  notes,  which  were  executed  to  Ben- 
nett In  his  own  right  McCrocklin  sought  to 
plead  as  a  set-off,  with  the  consent  of  bis  wife, 
tbe  sum  of  $615.26  which  was  due  her  from 
Bennett,  as  tbe  executor  of  Isaac  Bennett,  de- 
ceased, as  found  by  a  settlement  with  the  coun- 
ty court.  Tbe  decedent  was  tbe  father  of  Mrs. 
McCrocklin.  The  court  held  that  this  ooidd  not 
be  done,  because  the  set-off  was  a  cause  of  ac- 
tion that  could  only  have  been  asserted  by 
original  proceedings  In  the  county  In  which  the 
executor  qualified;  that  It  was  virtually  an  ac- 
tion to  compel  the  distribution  of  tbe  estate, 
brought  In  a  county  other  than  that  In  which  the 
executor  was  qualified.  This  is  virtually  an 
action  to  settle  the  estate  of  S.  W.  Hurst,  de- 
ceased, and  to  have  distributed  to  the  appellant 
tbe  amount  which  he  allied  is  due  him.  We 
are  of  the  <q;>lnlon  that  he  is  not  entitled,  in  an 
action  In  Fleming  county,  to  plead  the  alleged 
claim  as  a  set-off  to  the  note  In  suit,  or  to 
bring  tbe  other  parties  before  the  court,  and 
have  tbe  liabilities  of  the  administratrix,  her 
bondsmen,  and  the  guardian  of  tbe  infant  chil- 
dren determined.  Tbe  court  prop^ly  sustiUned 
denmrrers  to  the  several  pleadings  of  the  ap- 


pellant,  and  quashed  tbe  amumons  wbldi  wu 
sored  (m  tbe  defendants  In  tbe  cron  pettttoa 
The  judgment  is  alUrmed. 


SIUFSON  V.  GBEENWELL. 
fOourt  of  Appeals  of  Kentucky.  Feb.  2,  18B8.) 

ASaiOHHBHTB  FOR  CrIDITOBS— CONTRACTS  BBTWSBK 

ASSIOKOR  AND  ASBIQJtSB, 

A  sale  Of  property  by  the  assignee  to  the 
assisnor.  to  be  paid  for  out  of  property  set  apart 
to  the  assignor  as  exempt,  is  valid,  as  the  con- 
tract does  not  relate  to  the  trust  estate. 

Appeal  from  circuit  court,  E^ncer  conn^. 

"Not  to  be  officially  reported." 

Action  to  settle  the  estate  of  W.  S.  Simpson, 
assigned  to  L.  W.  Greenwell,  for  the  benefit  of 
creditors.  Judgment  allowing  claim  of  the  as- 
signee, and  the  assignor  appeals.  Aflirmed. 

Lew  B.  Brown,  for  appellant  William  ^tea- 
ser and  Pryor  J.  Force,  for  appellee. 

FAYNT£:S,  J.  The  appellant,  Simpson,  was 
unable  to  meet  his  financial  obligations,  and, 
.desiring  that  his  proper^  should  be  ratably 
distributed  among  his  credttors,  made  an  as- 
signment of  it,  by  deed,  to  tbe  appellee,  Green- 
well,  for  their  benefit  He  reserved  In  the 
deed  of  assignment  such  property  as  was  by 
law  exempt  from  payment  of  his  debts,  to  wit, 
a  bomeetead,  certain  personal  property,  and, 
in  lieu  of  such  personal  property,  which  was  not 
on  hand  to  which  be  would  have  been  entitled, 
tbe  appraisers  set  apart  to  him  $160.  13ie 
property  assigned  consisted  chiefly  of  a  farm. 
After  the  assignment  was  made,  to  wit,  on  the 
16th  of  November,  1S9Q,  In  conedderatlon  of 
something  over  f 1,200,  Greenwell  sold  to  Simp- 
son one  half  Interest  in  a  saloon,  including  fix- 
tures and  stock  on  hand.  In  tbe  city  of  Leto- 
non,  Ky.  GreenweU,  by  tbe  terms  of  the  writ- 
ing evidencing  the  contract,  was  to  be  paid  ont 
of  the  exempt  property,  which  Simpson  re- 
served in  the  deed  of  assignment  In  Janu- 
ary following,  Greenwell  sold  to  Simpson  tbe 
other  half  of  the  saloon,  in  consideration  of 
¥950;  and,  as  Simpson  did  not  pay  therefor,  to 
secure  the  parchase  price  be  gave  Oferaiwell  a 
mortgage  upon  the  entire  saloon  proper^. 
Simpson  becoming  very  dissipated,  and  fiUUng 
to  run  the  business  successfully,  the  saloon 
was  closed  up,  under  a  distress  warrant  In 
order  to  protect  himself,  GreenweU  took  pos- 
session of  tbe  entire  property,  under  a  contract 
with  Sin^son,  by  which  he  was  to  sell  the  sa- 
loon, and  apply  the  proceeds  to  the  payment  of 
his  $950  debt,  and  pay  the  balance  to  Simp- 
son, lu  this  action  to  settle  the  trust  estate^ 
Simpson  filed  exceptions,  by  which  he  ques- 
tioned the  right  of  Greenwell  to  apply  the 
$1,000  (which  Simpson  agreed  to  take,  and, 
by  an  appropriate  order,  had  been  set  apart  to 
him,  in  lieu  of  his  homestead)  to  tbe  paym^t 
of  tbe  amountdueGreenwell  as  purchase  mouey 
for  the  Interest  which  Simpson  first  bought  In 
the  saloon.  He  also  denied  Greenwell's  right 
to  likewise  appropriate  the  $160  which  the  ap- 
praisers had  set  apart  to  him.   Simpson  da&ns 
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that  he  was  drunk  when  he  entered  into  ttie 
TMioaa  contracts  with  referoice  to  the  aalocm, 
and.  In  consequence  of  hie  drunken  condition 
when  he  entered  Into  them,  they  are  not  m- 
forceable.  He  also  dalms  that,  owing  to  the 
fldndal  relationBhlp  existing  between  them, 
Oreenwell  had  no  right  to  alter  bito  soch  con- 
tract with  bbn. 

We  agree  with  counsel  for  the  appellant  that 
a  ttnatee  will  not  be  allowed  to  make  proHi  for 
hlnoself  In  condtictlng  the  business  for  his 
tmat,  nor  to  place  himself  in  an  attitude  incon- 
sistent with  tiw  Intoests  of  bis  cestui  que 
trust,  or  which  may  toid  to  Interfere  with  the 
faithful  discharge  of  bis  duty,  and  that  courts 
of  equity  will  scrutinize  wlfb  great  Jealooiv 
all  contracts  between  parties  occupying  a  fidu- 
cial relationBhlp.  We  recognize  the  existence 
of  these  wholesome  rules.  This,  bowerer.  Is 
not^  case  for  their  application.  The  trustee 
has  not  been  trading  In  the  trust  estate,  nor 
has  be  entered  Into  any  contract  with  the 
cestui  que  trust.  In  rdatlon  thereto.  There 
was  nothing  In  Oremwell's  position  of  trus- 
tee whldi  pravented  him  from  selling  to  the- 
apiiellant  bis  own  property,  whl<di  was  entirely 
distinct  from  the  tmst  Mtato.  He  could  sell 
his  saloon  business  to  SlmpscHi,  as  be  could  to 
any  one  else.  This  right  bad  not  beoi  altered 
or  affected  reason  of  the  fbct  that  Simpson 
agreed  to  appnqpriate  to  tbe  payment  of  the 
contntct  price  of  the  saloon  the  proceeds  of  the 
pnvei^  which  he  expressly  reserved  In  the 
deed  of  assignment  Orerawell  had  tiie  rlgtat 
t»  sell  the  saloon  business  to  ^mpson,  and 
Simpson  had  the  right  to  appn^niate  Ids  own 
proper^  for  the  p^rm^t  of  the  contract  price. 

The  court  below  found  that  Simpson  was 
sober  at  the  time  he  bought  titte  first  half  in- 
terest in  the  salomi,  and  lUso  at  the  time  he 
bought  the  second  half.  Simpson,  In  hie  tes- 
timony, admits  this  to  be  true.  Hie  testl- 
numy  tak  the  case  Is  not  at  all  satisfactory  that 
Simpson  agreed  to  pay  more  for  the  saloon 
than  It  was  actually  worth.  In  fact,  after  he 
had  been  In  possesalon  of  one  half  of  It  tnm 
the  middle  of  November  until  some  tbne  In  the 
fbUowlng  January,  be  refused  to  sell  the  half 
Interest  which  be  bad  bou^t  from  GreniweU 
at  the  price  of  91,100.  GreenweU  offered  to 
buy  back  the  Interest  at  the  time  he  sold  the 
second  half,  and  offered  Sbnpson  f  1.100  there- 
for. Simpson  declined  to  take  It.  As  he  was 
not  managing  tiie  business  to  the  satisfaction 
of  GreenweU,  he  finally  agreed  to  sdl  Simpson 
the  other  half,  at  the  price  of  9090>  The  prop- 
erty was  greatly  depreciated  in  value  at  the 
time  GreenweU  took  it  back,  owing  to  the 
manner  In  which  the  business  had  been  con- 
ducted by  Simpson.  The  lower  court  fixed  the 
value  of  the  saloon  at  91,100  at  the  time  Green- 
weU took  It  bade  to  inrotect  himself.  We  tiUnk 
the  court  made  a  Uberal  allowance  to  Simpson 
In  so  fixing  the  value.  There  was  but  Uttie 
to  take  back  exc^  the  fixtnras,  whkb  seem 
to  have  been  estimated  at  about  fl,100  when 
the  first  half  was  sold  to  Simpson.  There 
wen  some  other  questions  raised      the  ex- 


ceptions, which  tub  lower  court  disposed  of. 
miey  were  purely  questions  of  tact,  and  we 
cannot  reach  the  conclusion  that  die  court 
ored  In  passing  upon  them.  The  judgmmt  Is 
affirmed. 


HOSKINS  et  al.  r.  ORABTBEETS  ADM'R 
et  al. 

(Court  of  Appeals  of  Kentucky.  Feb.  2,  189&) 
Statdtbs— Title  or  Aot— Kiobts  op  Win  ik 
Dkoiabkd  HuaBAMD'B  £bti.te. 

L  The  amendment  of  March  15,  1804,  to  the 
act  of  Mar  16.  18d3,  relatinc  to  "HoBband  and 
Wife,"  is  valid  in  bo  far  as  it  gives  to  the  wid- 
ow one-half  the  deceased  husband's  sarpias  per- 
sonalty, thouxh  the  rights  of  the  widow  in  the 
deceased  bDsband's  personalty  had  been  r^ii- 
lated  under  the  title  of  "Descent  and  Distrioa- 
tion,"  and  not  bvthe  act  amended  rdating  to 
"Husband  and  Wife."  the  anudment  bdng 
germane  to  either  title." 

2.  The  provision  giving  to  the  widow  one- 
half  the  surplus  [lersoaalty  of  the  deceased 
husband  applies  whether  he  leavte  issue  or  not, 
and  cannot  be  reconciled  with  a  previoos  stat- 
ute giving  her  one-tbird  where  he  leaves  issue, 
and  one-half  where  he  leaves  no  issue. 

Appeal  from  circuit  court,  Hc^klns  county. 

"To  be  officially  reported." 

Action  between  Lou  £1  Hosklns  and  B.  W. 
Grabtree's  administrator  and  others.  From 
the  Judgment  Hosklns  and  others  appeal. 
AflOrmed. 

Petree  &  Downer  and  Edward  W.  fflnes. 
for  appeUants.  W.  G.  BuUttt  and  0.  BL 
Bush,  for  ^ppeUees, 

HAZBLRIOO,  J.  tt  Is  the  contentioB  of 
the  appellants  that  the  act  of  March  15, 
18M,  entitied  "An  act  to  amend  and  te- 
OMCt  artlde  three  ^)  of  an  act  entided  *An 
act  relating  to  and  entitled  "Husband  and 
Wife," '  approved  Mi^  lOQi,  1883,**  is  unoon- 
sUtntional  In  ao  far  as  It  provides  that  the 
vrldow  sbaU  bave  an  absolute  estate  bt  one- 
half  of  the  surplus  personalty  left  bj  her 
deceased  husband;  and  that  tbls  la  so  be- 
cause, without  reference  to  the  act  relating 
to  "Descent  and  IMstrflration,"  m^er  which 
title  this  subject  has  always  been  provided 
tor  In  our  law,  the  amendment  In  question 
materiaUy  affects  the  law  of  descent  and 
distribution;  and  that  Its  title  Is  deceptive 
and  misleading,  because  It  purports  to  1w  an 
amendment  merely  of  the  act  relating  to 
"Husband  and  Wife,"  under  which  titie  the 
question  of  the  rights  of  the  surviving  wife 
and  chUdren  are  not  and  never  bave  been 
regulated.  We  think  tt  manifest,  bowerer. 
that  legislation  regulating  the  rights  of  the 
wife  In  the  decowed  husband's  estate,  real 
or  personal,  may  constitutionally  be  under 
either  the  titie  of  "Husband  and  Wife"  or 
"Descent  and  Distribution,"  and  therefore 
the  amendment  found  In  section  1^82  of  the 
Kentucky  Statutes  Is  gnmane  to  the  title 
of  the  act,  and  Is  constitutionaL  Under  It 
the  widow  Is  entitied.  In  any  event,  to  an 
absolute  estate  in  one-half  of  the  suridus 
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personalty  left  by  her  husband,  and  not 
merely  to  one-tblrd  If  the  Intestate  leare  Is- 
sne,  and  one-half  If  he  leave  no  issue,  as  Is 
proTlded  In  the  law  of  descent  and  distribu- 
tion. Nor  do  we  think  It  possible  to  recon- 
cile the  two  conflicting  provisions  by  con- 
struing the  act  of  Uarch  15,  ISM,  as  giving 
the  widow  one-half  the  surplus  personalty 
«nly  when  flwre  are  no  children.  Such  a 
constmetloD  would  do  violence  both  to  the 
language  and  to  the  manifest  intention  of 
the  lawmakers.  The  Judgm«it  below  con- 
forms to  these  views,  and  Is  therefore  af- 
firmed. 


LOGAN'S  ADM'B  v.  BRYANT  et  al. 

<CoDrt  of  Appeals  of  Kentucky.   Feb.  4.  1898.) 

VimiOB  AHA  Pdechubb— Cbbdit  roB  DsncisM or 
—Appeal  bt  Bitbbtt. 

1.  Where  the  vendor  represented  the  bonnda- 
rr  BB  containing  about  40  acres,  when  in  fact 
it  contained  not  more  than  17  acres,  the  pur- 
chaser waa  entitled  to  a  credit  on  the  price  for 
the  deficiency  estimated  at  the  contract  price. 

2.  The  surety  in  a  note  for  the  price  of  land 
may  prosecute  an  appeal  from  a  judgment  de- 
nying a  credit  on  the  note  for  a  deficiency  in  the 
land. 

Appeal  from  drcnlt  court,  Whitley  county. 

"Not  to  be  officially  reported." 

Action  by  Jesse  Bryant  and  others  against 
Oornelia  Logan  and  O.  Logan's  administra- 
tor on  promissory  notes  executed  for  the 
price  of  land,  and  for  a  sale  of  the  land  to 
pay  the  notes.  Judgment  for  plalntUCs,  and 
C  Logan's  administrator  appeals.  Beversed. 

a  W.  Lester,  for  appellant  B.  W.  HUl, 
for  appeUees, 

BTTBNAH,  J.  This  suit  was  Instltnted  by 
app^ees  agiUnst  Cornelia  Logan  on  two 
promlssozy  notes,  one  for  $400  and  the  other 
for  C200,  each  dated  Blay  19,  1801.  which 
were  signed  hy  Oomdia  Logan  and  O.  Lo- 
gan. The  petition  alleges  that  on  the  0th 
4ay  of  Utay,  1801,  aroellees  sold  to  dtf  end- 
ant  Oomdla  Logan  a  tract  of  land  In  Whit- 
ley county,  containing  40  acres,  more  or  less, 
and  that  the  defendant  agreed  and  prom- 
ised to  pay  therefor  $1,200;  that  at  the  time 
-of  the  trade  $400  was  paid,  and  that  sub- 
seqnently  thereto  she  paid  $200  of  the  re- 
nmlnder,  leaving  unpaid  the  two  notes  sued 
for;  that  the  time  th^  sold  the  land  to  the 
defendant  they  beld  the  unincumbered  legal 
title  thereto,  and  executed  and  delivered  to 
defendant  a  bond.  In  which  tbey  agreed  and 
bound  themselves  to  make  her  a  good  and 
valid  title  when  she  paid  the  balance  of  tbe 
purchase  money,  alleging  that  tbe  defendant 
was  the  wife  of  O.  Logan,  who  signed  the 
notes  vrlth  her.  and  who  bad  since  died. 
The  defendant  answered,  admitting  the  pur- 
chase of  the  land,  and  liie  payment  of  the 
$600^  as  recited,  and  alleged  that  since  the 
execution  and'  delivery  of  the  note  sbe  bad 
paid  an  additional  $100,  and  tbat  Hiere  was 
due  only  |600.   She  alleges  that  she  was  the 


wife  of  0.  Logan  at  the  time  the  trade  waa 
made,  and  was  c<mtroUed  and  Influenced  by 
her  husband  to  make  the  purchasei  but  tbat 
same  was  not  necessary  for  the  support  and 
maintenance  or  shelter  of  herself  and  family, 
alleging  that  tiie  obligations  sued  on  were 
not  binding  upon  her,  and  prayed  a  rescis- 
sion. By  the  second  paragraph  of  her  an- 
swer she  alleges  that  at  the  time  appellees 
sold  the  land  In  question  to  her  they  pointed 
out  where  they  claimed  the  lines  of  tbe  land 
ran,  and  represented  that  they  had  a  good 
and  valid  title  to  ft,  and  tbat  the  bond  they 
gave  her  emtwaeed  all  the  land  pointed  out. 
She  alleges  that  a  large  portion  of  the  land 
thus  pointed  out  by  appellees  did  not  bdong 
to  them,  that  they  bad  no  title  whatever 
thereto;  that  when  the  trade  was  made  the 
lines  of  the  land  were  not  mn  by  a  survey- 
or, and  t^t  she  relied  upon  tbe  plaintiffs* 
representations  as  to  where  tbe  lines  were; 
and  she  charges  that  tiiese  representations 
were  fraudulent  and  false;  that  she  faOed 
to  get  possession  of  a  large  portion  of  the 
land  which  she  actually  purchased,  by  rea- 
son of  tbe  plalntlfb'  taiabUlty  to  make  her  a 
title;  and  that  npon  that  portion  of  the 
land  80  lost  was  a  valuaMe  q>rlng,  which 
made  the  portion  she  failed  to  get  possession 
of  under  her  purchase  the  most  valuable 
part  of  the  tract  And  she  asks  to  have  the 
contract  of  sale  rescinded,  with  a  Judgment 
for  the  money  sbe  had  paid  thereon,  or  that 
she  be  adjudged  a  credit  of  $500  on  the  notes 
for  the  part  of  the  land  which  plaintiff  was 
unable  to  convey.  She  flies  the  title  bond 
which  was  executed  to  her,  which  is  in  these 
words:  "State  of  Kentucky,  County  of  Whit- 
ley: I,  Jesse  Bryant  of  tiie  first  part,  do 
agree  to  sell  to  Comdta  Logan,  of  the  second 
part,  a  certain  parcel  of  land  containing  40 
acres,  more  or  less,  l>elng  In  the  county  and 
state  aforesaid,  on  the  waters  of  the  Clear 
Fork  of  Cumberland  river;  the  consideration, 
$1,200,  paid  when  said  ccmtract  Is  fulfllled; 
and  bounded  as  f(dlows:  Beginning  on  a 
rock  near  a  poplar,  running  south  4  d^rees 
40  piles  to  a  rock  at  the  cross  fence;  thence 
8.,  8H  degrees  W.,  62  poles,  to  a  poplar 
stump;  thence  S.  8  poles  to  the  back  line; 
and  thence  with  tbe  said  Barker  line  to  a 
black  oak  line  to  the  beginning.  I.  Jesse 
Bryant  do  bind  myself  In  a  bond  of  $2,000 
that  I  will  make  Cornelia  Logan  a  lawful 
deed  when  contract  Is  compiled  with  accord- 
ing to  agreement  aforesaid.  Witness  my 
hand  this  9th  day  of  January,  1891.  Jesse 
Bryant.  Witnesses:  John  Logan.  Joel  Bry- 
ant" The  afllrma-tive  allegations  of  this  an- 
swer were  denied  of  record.  The  plaintiffs 
then  filed  an  amended  petition.  In  which  tbey 
allege  that  at  the  time  they  filed  tiieir  orl^- 
nal  petition  they  believed  the  defendant  and 
O.  Logan  were  husband  and  wife,  but  that 
they  had  since  been  Informed  tbat  tbey  were 
not  husband  and  wife,  and  that  the  sale  of 
the  land  was  made  solely  to  C.  Tjogan,  and 
that  he  paid  the  $600  admitted  to  have  beer 
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paid  on  the  purchase  of  the  land;  that  when 
the  trade  waa  closed  and  payment  made,  C 
Logan  hod  requested  that  the  title  be  made 
to  Cornelia  Logan,  and  the  amended  petition 
makes  the  present  appellant,  the  administra- 
tor of  C.Logan's  estate,  a  defendant,  and  asks 
for  a  Judgment  against  him  and  for  a  sale  of 
the  land.  Appellant  filed  bis  answer  to  both 
the  original  and  amended  petitions,  and  al- 
leges that  the  appellee  Jesse  Bryant,  who  was 
the  real  owner  of  the  land  sold  to  Logan,  rep- 
resented the  boundary  to  contain  40  acres, 
or  so  near  as  to  make  no  material  difference, 
and  that  the  boundary  Included  a  certain 
spring,  which  was  particularly  valuable  to 
the  land  for  purposes  of  oi»eratlng  a  brandy 
distillery,  which  decedent  contemplated  do- 
ing, and  that  decedent  relied  on  appellees* 
statement  as  to  the  location  of  the  lines,  and 
tliat  appellee  d^fvered  to  defendant  Cornelia 
Logan  a  title  bond,  by  which  be  bound  and 
obligated  himself  to  make  a  good  title  when 
the  purchase  money  was  paid.  Defendant 
alleges  that  the  actual  boundary  owned  by 
appellee  at  the  date  of  the  sale  did  not  In* 
elude  the  spring,  and  contained  only '  14% 
acres,  and  alleges  that  the  appellees  could 
not  make  title  to  more  than  this  amount,  and 
that  the  portion  to  which  he  had  no  title 
was  by  far  the  most  Talnable  part  of  the 
boundary;  alleging  that  the  land  which  ap* 
pellees  sold,  and  which  he  could  not  con- 
vey, was  of  the  value  of  at  least  fUOO.  which 
he  pleaded  as  a  counterclaim;  and  asking 
that  plaintifFs'  petition  be  dismissed,  and 
that  judgment  be  rendered  directing  a  con- 
veyance of  the  land  to  the  heirs  of  decedent, 
or  that  the  trade  be  canceled,  and  that  he 
have  Judgment  against  plaintiffs  for  the 
amount  paid  therew,  and  that  same  be  ad- 
Judged  a  lien  on  the  land.  The  pleadings 
being  made  up,  the  trial  resulted  in  a  judg- 
ment for  appdlees  for  the  amount  of  the 
notes  sued  on,  and  for  a  sale  of  the  land  to 
pay  them,  and  from  that  Judgment  this  ap- 
peal is  prosecuted. 

The  survey  made  by  Q.  W.  Chambers  un- 
der an  order  of  the  court  discloses  the  fact 
that  there  was  only  14%  acres  of  land  in 
the  boundary  to  which  appellees  held  deed, 
and  which  was  conveyed  by  their  bond  to 
tbe  defendant  Cornelia  Logan,  and  that  the 
spring  mentioned  In  the  pleadings  was  out- 
side of  the  boundary  Included  in  the  title 
bond.  John  L(«an,  a  brother  of  decedent, 
testifies  that  Jesse  Bryant  represented  the 
boundary  at  tbe  date  of  the  sale  to  contain 
37  acres,  and  that  he  followed  the  lines  of 
the  tract  around,  and  tliat  these  lines  In- 
cluded the  spring,  bam,  and  bam  lot.  The 
witness  Petrie  testlfles  that  appellee,  about  a 
year  before  the  sale  to  Logan,  Informed  him 
that  his  line  ran  up  to  the  ridge,  which 
would  have  Included  an  additional  tract  of 
seven  or  eight  acres,  and  that  this  line  point- 
ed out  by  Bryant  would  Include  the  barn  lot 
and  spring  in  the  boundary  sold  Logan.  He 
testifies  that  the  line  ran  by  Surveyor  Cham- 


bers was  not  the  line  shown  to  him  by  Bry- 
ant, and  that  there  would  be  two  or  three 
acres  between  the  line  pointed  out  by  Bry- 
ant and  the  one  run  by  Chambers.  J.  G. 
Farrls  testifies  that  he  surveyed  the  land  for 
Logan  after  the  purchase  from  Bryant  In 
July,  1891;  that  both  Logan  and  Bryant 
were  present  when  the  survey  was  made; 
that  Bryant,  before  and  after  they  began  the 
survey,  stated  that  he  had  sold  it  for  40 
acres;  that  his  recollection  was  that  there 
were  24  acres  In  the  tract  according  to  the 
way  he  platted  it,  and  that  Logan  had  con- 
tended that  Bryant  had  told  him  that  the 
line  ran  to  tbe  top  of  the  hill  alwve  the 
spring;  that  Bryant  admitted  this  to  be  true, 
and  contended  that,  when  the  line  was  prop- 
erly run,  it  would  run  there;  and  that.  If 
tbe  line  were  run  along  the  top  of  the  hlU, 
It  would  have  Included  five  or  six  acres  more 
than  were  actually  in  the  boundary.  It 
seems  to  us  that  this  parol  testimony,  taken 
In  connection  with  the  bond  for  title,  shows 
that  the  tract  of  laud  was  sold  by  appellees 
to  Logan  as  a  tract  containing  about  40 
acres,  and  that  be  represented  that  the 
boundary  included  the  spring,  bam  lot,  etc.; 
while  theevidence  shows  conclusively  that  the 
boundary  does  not  Include  the  spring  or  tbe 
bam  lot,  and  that  the  boundary  to  which  he 
can  make  title  does  not  include,  at  the  out- 
side, more  than  17  acres  of  land.  It  Is  evi- 
dent from  the  whole  record  that  there  Is  a 
gross  mistake  in  the  quantity  ot  the  land  In 
the  boundary  sold  by  appdiees,  and  that  the 
purchaser  was  deceived  by  the  r^resenta- 
tlons  and  assnrances  made  to  him  by  the 
vendor;  and  this  disparity  Is  so  great  that 
he  Is  entitled  to  have  credit  for  the  defi- 
ciency In  tbe  land,  estimated  at  the  contract 
price,  but  not  to  exceed  tbe  balance  due  on 
purchase  price  of  the  land.  It  Is  tmposaiUft 
to  determine  accurately,  from  the  evidence, 
what  the  real  difference  Is  between  the  land 
which  was  actually  acquired  under  the  pup 
chase  and  the  40  acres  which  the  vendor 
agreed  to  convey,  and  tills  can  be  ascer- 
tained only  by  a  survey,  properly  Identified 
and  proven  by  the  testimony  of  the  surveyor 
making  same.  The  defendant  Cornelia  Ix>- 
gan  has  not  appealed  from  this  Judgment, 
and  appears  to  have  abandoned  ber  claim 
after  filing  her  answer;  but  not  only  the  ti- 
tle bond,  <but  also  the  parol  testimony,  con- 
clusively establishes  that  she  is  the  equitable 
owner,  under  the  title  bond,  of  the  land  In 
dispute;  that  It  was  taken  to  her  by  the 
express  directions  of  the  deceased.  G.  Logan; 
and  whether  they  were  legally  married  at 
that  time  Is  not  a  question  of  any  Impor- 
tance In  the  present  aspect  of  this  record. 
He  had  the  right  to  give  her  the  land  In 
question  If  be  so  desired,  and  she  cannot  be 
devested  of  her  equitable  title  thereto  ex- 
cept by  equitable  proceedings  under  proper 
allegations  and  proof  showing  that  she  Is  not 
the  owner  thereof.  But,  in  view  of  the  fact 
that  the  estate  of  appellant's  bitestate  la 
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boond  on  the  obligations  sued  on  for  any  de- 
ficiency which  the  land  sought  to  be  sub- 
jected might  fall  to  pay,  we  think  he  bad 
the  right  to  prosecute  this  appeal  for  the  pro- 
tection of  the  estate  of  his  Intestate,  and  to 
be  reliered  from  responsibility  on  the  obll* 
gatlons  sned  on.  For  the  reasons  indicated, 
the  Judgment  is  reversed,  and  cause  remand- 
ed for  proceedings  consistent  with  this  opin- 
ion. 


HOWLE  et  al.  t.  ANDERSON  et  at 
ANDBBSON  T.  BAT'S  ADafB  et  al. 
<Oonr{  of  Appeals  of  Kentucky.    Feb.  2, 189a) 

VSKDOB   jLSD  FUROHISBK— EtidwOI  OV  SaX>I— 

pAniBKT  or  Taxis  bt  Admihistutok. 

1.  The  testimony  of  an  heir  as  to  the  sale  by 

him  and  a  op-heir  to  C.  of  their  Interests  in 
land,  given  30  years  after  the  alleged  sales.  Is 
not  sufficient  to  establish  such  sales  as  against 
the  corroborated  testimony  of  other  witnesses 
as  to  written  memoranda  made  by  them  from 
court  records  afterwards  destroyed,  showing 
the  sales  of  said  interests  to  R. 

2.  An  administrator  is  entitled  to  be  reim- 
bursed for  taxes  paid  by  him  on  land  the  pur- 
chase of  which  by  his  intestate  was  rescinded, 
and  also  for  money  paid  by  him  in  redeeming 
■aid  land  from  a  tax  sale. 

Appeal  from  circuit  court,  Graves  county. 

"Not  to  be  offldfllly  reported." 

Action  by  the  administrator  of  W.  0.  Rog- 
ers asainM  the  heirs  and  creditors  of  W.  a 
Rogers.  Judgment  dlamlsalng  cross  petition, 
filed  by  G.  W.  Howie  and  others,  and  they  ap- 
peaL  Affirmed. 

D.  a.  Park  and  D.  B.  Stanfield.  for  appel- 
Iflnta.  Robbins  &  Thomas,  James  Webl^  and 
EL  R.  Coulter,  for  appellees. 

BURNAM,  J.  Dr.  John  C.  Ray  died,  hites- 
tate,  in  1856,  leaving,  surviving  him,  as  his 
heirs  at  law,  his  sons,  0.  P.  Ray,  Thomas  J. 
Kay.  James  B.  Ray,  John  H.  Ray,  William  O. 
Ray,  Minor  Ray,  his  daughter  Frances  Ray 
ECanls,  and  a  granddaughter,  Virginia  An- 
derson, the  sole  child  and  heir  at  law  of  his 
daughter  Mrs.  Flsber.  At  the  date  of  his 
death,  he  owned  lots  Nos.  24  and  and  a 
part  of  lot  No.  23,  in  the  city  of  Mayfleld.  At 
the  time  of  the  death  of  the  father,  Thomas, 
James,  and  Minor  were  all  living  In  Illinois, 
Mrs.  Harris  In  Daviess  county,  Ky.,  William 
C.  and  Curran  P.  In  Ballard  county,  Ky,,  and 
John  H.  Ray  In  Trigg  county,  Ky.  The  Judg- 
ment appealed  from  herein  was  rendered  in 
a  controversy  wblcfc  arose  on  a  cross  peti- 
tion Instituted  by  appellants  in  January,  1889, 
which  was  filed  in  the  suit  of  W.  0.  Rog- 
ers' administrator  against  his  heirs  and  cred- 
itors, which  had  been  long  pending  In  the 
Graves  circuit  court,  In  which  they  allege,  as 
a  basis  of  theli  claim,  that  during  the  life- 
time of  Q.  W.  Howie,  their  father,  he  pur- 
chased from  C.  P.  Ray,  one  of  the  heirs  of 
Dr.  John  C.  Ray,  four  undivided  one-eighth 
interests  In  lots  Nos.  24  and  2S.  and  In  a  part 
of  lot  Nol  28,  in  the  town  of  Mayfleld,  which 


were  owned  by  Dr.  John  C.  Ray  at  the  time 
of  his  death,  and  which  were  sold  under  a 
Judgment  of  the  Graves  circuit  court  In  the 
action  of  Rogers*  administrator  against  his 
heirs  and  creditors,  rendered  on  the  1st  day 
of  May,  1880,  and  that  C.  P.  Ray,  at  the  date 
of  the  purchase,  December  21,  1857,  executed 
to  their  ancestor  a  written  bond  for  title  In 
these  words:  "This  Instrument  witnesseth 
that  Curran  P.  Ray,  of  Ballard  county,  Ky., 
has  this  day  Sold  to  George  W.  Howie,  of  the 
same  county,  one  undivided  half  of  all  the 
real  estate  which  John  Ray,  the  father  of  said 
Curran,  owned  at  the  time  of  his  death.  In  the 
town  of  Mayfield,  Graves  county,  Kentucky, 
said  property  being  the  brick  house  and  the 
lot  on  which  It  stands,  and  several  other  lots, 
In  and  supposed  to  contain  four  acres,  for 
which  Howie  has  paid  $200,  and  has  executed 
to  said  Ray  a  note  for  $100,  payable  12  months 
after  date,  and  a  note  for  $100,  in  good  cash 
notes,  to  be  assigned  by  said  Howie,  payable 
twelve  months  after  date:  Now,  upon  the  pay- 
ment of  said  Howie  of  said  notes,  said  Ray 
binds  himself  to  convey  to  said  Howie  the 
said  undivided  half  of  said  property,  by  deed 
of  general  warranty;  possession  of  said  un- 
divided half  to  be  given  Immediately.  The 
said  Ray  claims  said  property  as  one  of  eight 
heirs  of  his  said  father,  John  Ray,  deceased, 
and  as  purchaser  from  three  of  the  other  heirs, 
and  binds  himself  to  convey  the  same,  and 
does  not  and  will  not  warrant  against  the 
dower  right  of  the  widow  of  the  said  J(flm 
Ray,  deceased.    December  21,  1857," 

The  proof  In  the  record  discloses  that  on 
November  22,  1^,  G.  W.  Howie,  the  father 
of  appellants,  sold  to  W.  C.  Rogers  these  four 
undivided  one-eighth  Interests  In  lots  Nos.  24 
and  25,  and  part  of  lot  No.  23,  and  executed 
to  him  a  title  bond  therefor.  In  consideration 
of  the  sum  of  $000.  evidenced  by  two  notes  of 
$300  each,  one  of  which  was  assigned  by 
Howie  to  Peter  Farthing;  that  no  deed  was 
ever  made  to  these  lots,  and  nothing  was  ever 
paid  on  the  notes  executed  In  consideration 
therefor;  that  W.  C.  Rogers  died  In  1860,  and 
In  1862  a  suit  was  Instituted  In  the  Graves 
circuit  court  to  settle  his  estate;  that  In  May, 
1867,  G.  W.  Howie  became  a  party  to  that 
suit,  and  set  up  his  contract  for  the  sale  of 
the  four  undivided  one-eighth  Interests  In  the 
lots  aforesaid,  and  sought  to  collect  the  notes 
executed  to  him  for  the  purchase  money  of 
these  Interests;  that  this  claim  was  resisted 
by  the  administrator  of  W.  C.  Rogers  upon  the 
ground  that  C.  P.  Ray,  Howie's  vendor,  owned 
only  an  undivided  one-elgbth  Interest  In  these 
lots,  and  denied  that  he  ever  acquired,  by  pur- 
chase or  otherwise,  the  other  three-eighths. 
At  this  time  both  G.  P.  Ray  and  G,  W.  Howie 
were  alive.  The  case  continued  on  the  docket 
until  1874.  Neither  Ray  nor  Howie  having 
been  able  to  furnish  any  evidence  of  title  to 
these  Interests,  a  Judgment  was  rendered,  In 
which  It  was  held  that  the  contract  between 
Rogers  and  Howie  for  these  four  undivided 
interests  be  rescinded,  and  that  the  two  notes 
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for  $300  each  sued  on  la  tbat  action,  whldi 
had  been  executed  by  Rogers  hi  consideration 
of  the  lots,  be  canceled  and  held  for  naught, 
and  both  Farthing  and  Qowle  were  barred 
from  collecting  the  notes  from  the  estate  of 
Bogers.  It  appears  that  the  sole  ground  of 
defense  was  that  neither  Ray  nor  Howie  held 
title  to  more  than  a  one-eighth  interest 

G.  P.  Bay  died  a  short  time  before  this  judg- 
ment was  rendered,  and  Q.  W.  Howie  died  ut- 
terly insolvent,  paying  only  11  cents  on  the 
dollar  to  his  creditors.  In  1876.  By  a  Judg- 
ment entered  in  1880,  Id  the  suit  of  Bogers' 
administrator  against  his  creditors,  which  bUU 
contlnned  on  the  docket,  lots  24  and  25  were 
sold,  and  the  court  adjudged  that  the  estate 
of  Bogers  owned  three  undivided  one-elgbtb 
interests  therein,  Mrs.  Anderson  having  sold 
her  interest  In  lot  25  to  the  Christian  Church, 
and  her  interest  In  lots  23  and  24  to  BolingO'. 
tbe  remaining  seven-eighths  realized  the  sum 
of  $3,476.50,  after  paying  the  commissioner's 
fee;  and  the  defendant  Anderson,  under  an  or- 
der of  tbe  conrt,  was  authorized  to  collect  all 
tbe  purchase  money  except  a  part  due  by  J. 
T.  Bollnger  under  his  purchase  from  Mrs. 
Anderson.  And  the  cross  petition  in  this  action 
was  filed  by  the  hdra  at  law  of  G.  W.  Howie, 
deceased,  more  than  30  years  after  the  date 
of  the  alleged  purchase  by  their  father  from 
C.  P.  Bay,  and  15  years  after  the  court  had 
adjudged  tbat  neither  their  father  nor  his  ven- 
dor, C.  P.  Bay,  had  any  interest  In  the  three 
one-eighth  Interests  In  the  lots  in  question, 
seeking  to  recover  four-eighths  of  tbe  proceeds 
of  the  sale  of  these  lots,  claiming  title  thereto 
under  the  title  bond  which  had  been  executed 
to  their  father  In  1858  by  O.  P.  E^.  Their 
claim  Is  again  resisted  upon  the  Identical 
ground  that  tbe  contract  of  sale  made  between 
their  father  and  W.  C.  Bogera  was  rescinded 
In  1874;  that  Is,  that  C.  P.  Bay,  at  the  date  of 
the  alleged  title  bond,  owned  no  Interest  In  the 
lots  In  question,  except  tbe  interest  which  be 
had  inherited  as  one  of  the  heirs  at  law  of  his 
father,  and  tbat  his  pretended  ownership  of 
the  remaining  three-eighths  was  fraudulent  and 
bogus.  Tbe  case  was  tried  out,  and  the  chan- 
cellor adjudged  that  the  appellants,  tbe  chil- 
dren of  Howie,  were  entitled  to  recover  the  in- 
terest in  the  proceeds  arising  from  the  sale  of 
the  lots  represented  by  the  share  of  C.  P.  Ray, 
and  that  they  were  not  endtled  to  any  other 
Interests  therein,  and  adjudging  that  J.  T, 
Webb,  as  administrator  of  James  Bay,  deceas- 
ed, was  tbe  owner  of  a  one-eighth  Interest;  that 
the  defendant  Anderson  was  the  owner,  by  pur- 
chase of  Daniel,  of  the  one-eighth  Interest  of 
John  H.  Bay;  tbat  the  estate  of  W.  C.  Rogers 
was  the  owner  of  an  undivided  one-eighth  In- 
terest, which  descended  to  Mrs.  Hjirrls.  Thom- 
as J.  Ray,  and  W.  C.  Ray;  that  J.  T.  Bollnger 
was  the  owner  of  the  one-eighth  interest  In 
lots  Nob.  23  and  24,  which  descended  to  Mrs. 
Anderson;  and  that  tbe  Christian  Church  was 


the  owner  of  her  one-elebth  sbftre  In  lot  Mo.  25, 
Xo  dispositioa  wbb  made  at  tbe  interest  of 
Minor  Bay. 

We  have  carefully  examined  the  record  In 
this  case,  and.  In  our  opinion,  the  Judgment 
of  the  diancellor  la  supported  by  the  proof. 
The  only  evidence  In  the  record  which  tends 
to  show  that  C.  P.  Ray  ever  acquired  any 
other  Interest  In  these  lots  than  that  which  be 
Inherited  from  his  father  U  the  testimony  of 
W.  0.  Bay,  wbo  testifies  tbat  be  sold  bis  own 
Interest  to  C.  P.  Bay,  and  that  Thomas  J. 
sc^d  his  mterest  to  C.  P.  Bay;  wUIe  In  the 
same  deposition  he  testifies  that  he  himself  is 
the  owner  by  purchase  of  the  Interests  of  John 
H.,  Minor,  and  James  B.  Ray.  Tbere  to  no 
record  or  other  evidence  which  corroborates 
this  naked  statement  of  W.  C.  Raj,  made 
more  than  30  years  after  the  date  of  the  al- 
leged sales;  while  the  evidence  of  the  defend- 
ants Anderson  and  Bollnger,  who  testify  to 
written  memoranda  made  from  tbe  records  of 
the  court  previous  to  Its  destruction  by  fire  In 
1887,  we  think,  conclusive  establishea  that 
Bogers,  previous  tx>  his  death,  had  acquired  by 
purchase  and  held  tbe  deeds  to  the  Interests  of 
Mrs.  Harris,  Thomas  J.  Bay,  and  W.  G.  Bay. 
The  fact  that  Mrs.  Harris  Is  alive,  and  sets  up 
no  claim  to  this  property,  is  strongly  corrob- 
orative of  the  testimony  of  Anderson  and  Bol- 
lnger on  this  point;  and  the  testimony  of  John 
H.  Bay  and  Attorney  Burnett  shows  beyond 
peradventure  tbat  Anderson  Ijecame  the  own- 
er, by  purchase,  of  the  Interest  of  John  Ray. 
The  testimony  of  W.  C.  Bay  as  to  his  alleged 
purchase  of  the  Interest  of  Dr.  James  B.  Ray 
and  Minor  Ray.  unsupported  by  record  or  other 
evidence,  Is  Insnfflclent;  and.  we  think  the 
court  properly  adjudged  that  the  interest  of 
Dr.  James  B.  Ray  ahould  be  tamed  ovnr  to 
his  administrator. 

In  view  of  our  conclusions  on  these  questions 
of  fact,  It  will  be  unnecessary  to  notice  or  dis- 
cuss tbe  elaborate  argument  of  counsel  for  ap- 
pellants, the  heirs  of  G.  W.  Howie,  as  to  their 
alleged  occupancy  and  possession  under  W.  C. 
Rof^ers  of  the  lots  in  question.  We  are  satis- 
fied, however,  from  the  proof,  tbat  there  never 
was  any  adverse  holding  of  these  lots,  and 
no  title  was  ever  acquired  thereto;  but  In  view 
of  the  fact  that  Bollnger,  as  admbiistrator  of 
Rogers,  paid  taxes  on  them,  and  on  several 
occasions  redeemed  them  after  they  had  been 
sold  for  taxes,  we  think  he  Is  equitably  enti- 
tled to  be  reimbursed  for  the  moneys  so  paid 
out  by  him.  As  It  appears  since  this  appeal 
was  filed  tbat  appellee  6(41nger  has  died,  and 
the  controversy  between  his  estate  and  the 
appellee  Anderson  has  been  settled.  It  will  not 
be  necessary  to  discuss  the  issue  raised  on  that 
branch  of  the  case.  Upon  the  whole  case,  aft- 
er a  careful  consideration  of  every  phase  of  it, 
we  think  tbe  Judgment  of  tbe  chancellor  should 
be  affirmed,  upon  both  the  original  and  cron 
appeals;  axtA  It  is  so  ordered. 
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LOUISVILLB  &  N.  R.  CO.  t.  TINKHAM  S 
ADM'X. 

(Court  of  Aweak  of  Kentucky.    Feb.  8,  1898.) 

KULHOAD*— DOTT   TO    TkBSPASSBRS   ON  TuOC— 
FbUMFTOKT  ISBTROCTJOIt— NbW  T«I1L— 
NaWLT-DlSCOTBRBD  EVIDSKCB. 

1.  Where  the  trainmen  see  a  trespasser  on 
the  tiBCk  in  front  of  the  train,  it  !■  their  daty  to 
gire  timely  warning  of  the  danger,  and,  if  nee 
essary  and  practicable,  to  slacken  speed  and 
■top  the  train. 

2.  Where  the  engineer  saw  a  trespasser  on 
the  traclc  600  yards  ahead  of  the  eunne,  and 
neither  gare  the  usual  sienal,  nor  made  any  ef- 
fort to  stop  the  train  untu  within  100  yards,  the 

•  question  of  negligence  was  for  the  jury. 

8.  Newly-discovered  evidence,  which  is  mere- 
ly cnmnlatiTe,  or  which  only  teads  to  discredit 
or  impeach  an  (^posing  witness,  or  wUch  could 
have  been  had  on  the  trial  by  the  exercise  of 
ordinary  diligence,  does  not  authorise  a  new 
trlaL 

Aroeal  from  clrciUt  court,  Jefferson  coun- 
ty- 

*Vat  to  be  offlclaUy  reported." 

Actfcm  by  Frank  D.  Tinkham's  adminis- 
tratrix against  the  LoolsTllle  &  NaabTllIe 
BaUroad  Company  to  recoTer  damaces  tor 
peiaonal  injuries.  Verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Littleton  Cooke,  for  appellant  Kinney, 
Gregory  &.  Kinney,  for  appellee. 

BURNAM.  J.  This  action  was  Instituted 
by  appellee,  as  administratrix  of  F.  D.  Tink- 
bam,  against  appellant,  on  the  13th  day  of 
September,  18&i,  to  recover  damages  for  the 
negligent  killing  of  her  Intestate  by  one  of 
api»ellaut'8  trains.  Appellant  answered,  and 
ssys  that  appellee's  Intestate  lost  hia  life 
while  trespassing  upon  Its  tracks,  and  whol- 
ly in  consequence  of  his  own  negligence. 
Appellee  in  her  reply  admits  that  her  intes- 
tate was  upon  the  railroad  track  without 
permission  at  the  time  be  was  killed,  but  al- 
leges that  appellant's  agents  In  charge  of  the 
train  discovered  his  dangerous  position  In 
time  to  have  avoided  killing  him,  but  that 
they  carelessly  and  negligently  failed  to 
stop  its  train,  slacken  Its  speed,  or  to  give 
the  usual  and  necessary  warnings  of  the  ap- 
proach thereof,  and  that,  by  reason  of  such 
negligence  and  carelessness  on  the  part  of 
appellant's  agents,  her  intestate  was  killed. 
The  pleadings  being  made  up,  the  case  was 
brought  to  trial  before  a  Jury  on  the  9th 
day  of  May,  1895,  resulting  in  a  verdk-t  and 
Judgment  in  favor  of  appellee  for  $3,500; 
and  we  are  asked,  upon  this  appeal,  to  re- 
verse that  Judgment,  for  a  number  of  al- 
leged errors.  To  arrive  at  a  proper  under- 
standing of  the  case,  we  will,  as  briefly  as 
may  be,  recite  the  facts:  On  the  afternoon 
of  August  4,  18iH,  decedent  was  killed  while 
walking  south  upon  the  main  track  of  ap- 
pellant's railroad,  between  Strawberry  and 
Hoertz  stations,  at  a  point  between  GOO  and 
800  yards  from  Strawberry  station,  by  ap- 
pellant's regular  pasaeDg€T  express  train  go- 
ing sonth,  on  a  down  grade,  at  the  rate  of 
about  50  miles  an  bour.   All  the  evidence 


shows  that  the  track  of  appellant's  road  Is 
perfectly  straight  for  a  distance  of  several 
miles  in  both  directions  from  the  point  at 
which  the  accident  occurred,  and  that  the 
country  on  either  side  of  the  track  is  level, 
furnishing  an  unobstructed  view  of  trains 
passing  over  that  portion  of  the  track. 
John  Qlark,  the  engineer  in  charge  of  tbe 
train  (witness  for  appellant),  testifies  that 
he  observed  decedent  on  the  track  when  the 
train  was  about  at  Strawberry  station;  that 
he  was  walking  along  the  cross-ties  very 
fast,  and  in  the  same  direction  in  which  the 
train  was  traveling,  about  600  yards  ahead; 
that  when  he  got  within  about  100  yards  of 
decedent  be  observed  that  be  did  not  intend 
to  get  oft  the  track,  and  that  he  gave  the 
danger  signal,  consisting  of  15  or  20  short 
blasts  of  the  whistle,  but  that  decedent  paid 
no  attention  to  this;  that  the  bumper  of  the 
pilot  struck  him  in  the  back  and  killed  him; 
that,  after  giving  the  signal  of  the  approach 
of  the  train,  he  applied  the  air  brakes,  and 
did  everything  In  his  power  to  slacken  tbe 
speed  and  stop  the  train;  that  he  blew  the 
whistle  In  plenty  of  time  for  decedent  to 
have  gotten  ofT,  if  he  had  paid  any  atten- 
tion; that  he  saw  him  take  off  his  hat,  and 
take  a  blue  handkerchief  out  of  his  pocket, 
wipe  his  head,  and  put  it  back;  that  he 
stopped  the  train  as  soon  as  possible,  run- 
ning about  700  or  800  yards  beyond  the  point 
where  the  accident  occurred;  and  that  after 
stopping  the  train,  and  giving  the  usual  sig- 
nals, the  train  backed  up  to  where  the  body 
of  decedent  lay.  And  the  testimony  of  the 
fireman,  McDonald,  Is  substantially  that  of 
the  engineer.  These  are  the  only  witnesses 
Introduced  by  appellant  who  saw  deceased 
upon  the  track,  or  who  testify  as  to  the  cir- 
cumstances under  which  he  was  struck; 
but  It  Introduced  a.  good  deal  of  other  testi- 
mony going  to  corroborate  the  statements 
of  the  engineer  as  to  the  danger  signals,  and 
the  application  of  the  air  brakes  to  stop  the 
train.  Appellee,  on  the  other  hand,  intro- 
duced a  number  of  witnesses  to  show  that 
the  engineer  In  charge  of  the  locomotive  did 
not  blow  his  whistle,  or  give  any  of  the 
usual  signals,  until  after  the  decedent  was 
struck,  and  until  about  the  time  the  train 
stopped,  several  hundred  yards  beyond  the 
point  where  the  accident  occurred.  Thomas 
Gilbert  testifies  that  the  train  checked  up 
near  his  house,  about  700  yards  from  where 
the  body  lay,  that  no  whistle  was  blown  be- 
fore the  train  reached  the  point  where  de- 
cedent was  struck,  and  that  he  beard  no 
whistle  or  bell  until  about  the  time  the  train 
stopped.  Frank  Bowman  testifies  that  be 
saw  decedent  on  the  track,  apparently  read- 
ing something;  that  he  saw  the  train  com- 
ing, and  thought  decedent  would  get  off  the 
track,  or  that  the  engineer  would  give  the 
danger  signal;  that,  when  the  train  had  ap- 
proached to  within  about  15  yards  of  deced- 
ent, he  disappeared  from  his  view;  that  the 
engineer  did  not  give  any  signals  until  aft- 
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er  he  had  passed  the  point  where  decedent 
was,  and  until  about  the  tliiie  he  had  stop- 
ped the  train  and  commenced  to  back;  and 
that  he  was  about  150  or  200  yards  from  the 
point  where  the  accident  occarred.  Weston 
Gilbert  testifies  that  he  lived  near  Hoertz 
station;  that  he  had  been  to  Louisville  the 
day  of  the  accident,  and  that  when  he  came 
back  he  found  deceased  at  Saffron's  grocery; 
that  deceased  left  in  a  few  minutes,  walk- 
ing down  the  track,  and  that  a  little  while 
later  he  got  Into  his  wagon,  and  started 
home  over  the  turnpike  road,  parallel  to  the 
railroad,  and  about  a  half  a  mile  from  It; 
that  be  saw  the  train  which  killed  decedent 
coming;  that  he  heard  the  noise  of  -the 
train,  and  saw  It  stop  about  700  or  800  yards 
from  where  decedent  was  struck,  and  that  at 
about  the  time  It  stopped  he  heard  the 
whistle  blow;  and  that  he  did  not  hear  it 
blow  before  It  had  passed  the  point  where 
the  body  of  decedent  was  found.  The  tes- 
timony of  the  witnesses  Jacob  and  Sam 
Hunter  Is  to  the  effect  that  they  were  about 
the  crossing  at  Strawberry  station  at  the 
time  the  train  passed;  that  they  saw  de- 
ceased walking  down  the  railroad,  and  In  a 
short  time  the  train  came  along,  traveling  at 
about  45  or  50  mll&s  an  hour;  that  the  train 
got  between  them  and  deceased;  that  they 
did  not  see  him  at  the  time  be  was  stnick, 
but  observed  the  train  at  the  time  It  stop- 
ped, 700  or  800  yards  beyond  him,  and  beard 
it  blow  the  whistle  about  the  time  It  stopped 
and  began  to  back  up;  and  that  there  was 
no  blowing  of  the  whistle  until  after  the 
train  had  stopped.  The  testimony  of  Lizzie 
Gilbert  shows  that  she  saw  the  train  at  the 
time  It  passed  Strawberry  station,  and  that 
she  saw  two  men  on  the  track,— one  of  them 
the  man  that  was  killed,  and  the  other  a  col- 
ored man;  that  she  did  not  bear  the  loco- 
motive whistle  until  after  it  bad  passed  the 
point  where  deceased  was  killed,  and  until  It 
got  nearly  In  front  of  her  father's  house, 
700  or  800  yards  beyond  the  point  where  the 
accident  occurred;  that  she  was  on  the  coun- 
ty road,  watcbiog  the  train  as  It  came  along; 
and  that  It  did  not  whistle  until  Just  about 
the  time  It  began  to  back  up. 

It  has  been  frequently  held  by  this  court, 
and  may  be  considered  as  settled  law,  that 
railroad  companies  are  under  no  obligation 
to  be  on  the  lookout  to  discover  trespassers  up- 
on their  tracks,  and  that  the  only  duty  tbey 
owe  such  persons,  after  becoming  aware  of 
their  presence  and  peril.  Is  to  exercise  ordinary 
oare  to  avoid  injuring  them,  but  that  It  Is 
their  duty,  after  such  discovery,  to  give  the 
nsual  and  customary  signals  to  warn  such 
trespassers  of  the  approach  of  the  train  and 
their  danger,  and,  when  practicable,  if  neces- 
sary to  avoid  striking  them,  to  slacken  the 
speed  and  stop  the  train.  It  Is  evident  In  this 
case  that  the  deceased  was  a  trespasser,  and 
that  appellant's  agents  became  aware  of  his 
presence  on  Its  track  In  ample  dme  to  have 
^ven  these  customary  signals;  and  the  ques- 


tion for  the  determination  of  the  iiary  was,  did 
tbey  exercise  ordinary  care  to  apprise  him  of 
the  approach  of  the  train,  and  to  avoid  running 
against  him?  The  evidence  ia  confilctlng  as  to 
the  question  of  defendant's  nes^lg^ce.  and 
the  general  rule  Is  that,  where  the  evidence 
conduces  In  any  degree  to  establish  the  right 
of  recovery,  It  is  Improper  to  give  a  peremp- 
tory Instruction  for  the  defendant,  as  it  Is  the 
special  province  of  Juries  to  pass  upon  ques- 
tions of  negligence  In  cases  of  this  character, 
and  as  the  degree  of  ordinary  care  which  per- 
sons are  reqtilred  to  use  In  such  cases  varies 
so  much  with  the  circumstances  of  each  par- 
ticular case  tiiat  the  pcdicy  of  the  law  to  rele- 
gate these  questions  to  Juries  has  been  long 
settled.  Therefore  the  court  properly  over- 
ruled the  motion  for  peremptory  Instruction 
made  both  at  the  close  of  plalnUfTs  testimony, 
and  at  the  conclusion  of  the  testimony  In  re- 
buttal. See  Railroad  Co.  v.  Howard's  Adm'r, 
82  Ky.  212;  Shelby's  Adm'r  v.  Ralh-oad  Co., 
86  Ky.  224,  3  S.  W.  157;  Railway  Co.  v.  Chat- 
terson  (Ky.)  29  S.  W.  18. 

Appellant  complains  tliat  the  trial  court  er- 
red to  Its  prejudice  in  the  instructions  given 
to  the  Jury,  especially  Instruction  No.  L  It  In- 
sists that  the  court  should  have  told  the  Jury 
hi  this  instruction  that  the  defendant  was  not 
guilty  of  negligence  in  not  attempting  to  stop 
its  train  until  It  was  within  about  100  yards  of 
deceased,  and  bases  this  contention  upon  cer- 
tain language  used  by  this  court  In  the  case 
of  Shlttenhelm's  Adm'r  v.  Railroad  Co.,  5  Ky. 
Law  Rep.  325.  The  citation  referred  to  Is  an 
abstract,  and,  not  having  the  record  before  us, 
the  exact  facts  of  that  case  are  unknown  to  us. 
But.it  Is  evident  that  there  can  be  no  exact 
rule  laid  down  as  to  the  precise  distance  at 
which  It  became  the  duty  of  the  appellant  to 
give  the  usual  danger  signals;  but  It  Is  appar- 
ent that  these  signals  should  be  given  much 
sooner  when  a  train  Is  going  down  grade  at 
the  rate  of  50  miles  an  hour  than  when  it  la 
going  up  grade  at  the  rate  of  15  miles  an 
hour,  since  In  the  former  case  the  train  would 
pass  over  a  distance  of  100  yards  In  about 
five  seconds,  while  in  the  latter  it  would  re- 
quire thrice  this  period  of  time  to  pass  over 
the  same  distance.  It  may  be  stated  gener- 
ally that  it  Is  the  duty  of  an  engineer  in  charge 
of  a  moving  train,  who  sees  the  peril  of  a  per- 
son upon  the  track,  to  give  timely  warning  of 
Its  approach. 

Appellant  also  contends  that  the  court  erred 
to  Its  prejudice  In  refusing  to  grant  It  a  new 
trial,  to  enable  it  to  Introduce  evidence  to 
prove  that  appellee  was  the  mother  of  a  bas- 
tard child,  she  havUiK  denied  this  upon  the 
witness  stand;  also,  to  prove  that  the  witness- 
es Jacob  and  Sam  Hunter  were  of  bad  moral 
character  and  unworthy  of  credit;  and  on  tbe 
further  ground  of  newly-discovered  evidence 
material  Uy  Its  defense,  which  It  could  not  wltiti 
reasonable  diligence  have  discovered  or  pro- 
duced at  the  trial.  We  have  carefully  exam- 
ined the  numerous  affidavits  filed  in  support  of 
this  ground  lor  a  new  trIaL    They  consist 
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largely  of  statements  made  by  employ^  of  tbe 
railroad  company,  and  of  passengers  npou  the 
train  at  the  time  of  tbe  accident,  who  state 
tbat  they  heard  the  locomotive  whistle  before 
they  felt  the  Jar  Incident  to  the  checking  np 
and  stopping  of  the  train,  which  waa  probably 
caused  by  the  engineer's  rererslng  the  engine, 
and  that  they  were  satisfied  that  these  blasts 
of  the  whistle  were  given  before  the  man  was 
•track,  and  In  time  to  enable  him  to  step  from 
the  track.  None  of  these  affldavlts  states  that 
affiants  saw  the  accident,  or  saw  the  deceased 
before  the  accident;  and  when  we  consider 
that  they  were  on  the  inside  of  the  train,  whldi 
consisted  of  seven  or  elgbt  coaches,  It  Is  ap- 
parent that  their  testimony  Is  largely  a  matter 
of  opinion,  and  conld  not  bare  had  any  de- 
clslve  Influence  npon  tbe  trial,  being  ca inu- 
la tlve  of  other  testimony  Introdnced  by  defend- 
ant; and  It  Is  evident  tbat  the  greater  part  of 
this  testimony  could  have  been  had  on  the 
trial,  by  the  exercise  of  ordinary  diligence. 
Nor  Is  tbat  part  of  tbe  motion  based  npon  affi- 
davits which  tend  to  impeach  the  testimony 
of  appellee  and  of  the  two  Hunters  sufficient 
to  authorize  a  new  trial,  as  there  Is  nothing 
In  the  record  to  show  tbat  appellant  could  not, 
by  the  exercise  of  reasonable  diligence,  have 
produced  all  this  testimony  at  tbe  trial.  Be- 
sides, newly-discovered  evidence  which  Is 
merely  cumulative,  or  which  only  tends  . to  dis- 
credit or  Impeach  an  opposing  witness,  does 
not  authorize  a  new  trial.  See  Rider  v.  Snlli- 
van,  16  Ky.  Law  Bep.  49,  and  Mercer  v.  Mer- 
cer's Adm'r,  87  Ky.  21,  7  S.  W.  307.  Up- 
on the  whole  case,  tbe  record  is  exceptionally 
free  from  errors  of  law;  and,  as  tbe  jury  have 
passed  upon  tbe  questions  of  fact,  we  do  not 
feel  authorized  to  say  tbat  tbelr  verdict  was 
flagrantly  wrong-  Wherefore  the  Judgment 
is  affirmed. 


orrr  of  ashland  v.  culbertson. 

iConrt  of  Appeals  of  Kentucky.  Feb.  10, 1898.) 
MtrxioiFi.l>  CORFOHATioxa— Limitation  or  DfDtBT- 

■DMBBS— SOBlnBSIOK  OF  QOBSTIOIT  lO 
TOTBBS— INTBKBBT. 

1.  Und»  Const  i  1S7,  the  submission  to  the 
voters  of  the  question  of  tbe  creation  of  an  In- 
debtedness if  a  city  must  be  at  a  regular  elec- 

2.  A  majority  of  the  votes  caat  is  sufficient  to 
carry  such  a  propoflition. 

3.  Where  toe  Indebtedness  of  a  city  at  the 
time  of  the  adoption  of  the  constitution  exceed- 
ed tbe  limit  prescribed  by  section  15S,  it  mat- 
ters not  how  great  the  excess,  the  city  may,  so 
long  as  the  mdebtedaess  has  never  been  re- 
duced below  the  limit  prescribed,  increase  its  In- 
debtedness to  tbe  extent  of  2  per  centum  on  the 
valoe  of  the  taxable  property  In  tbe  city;  but 
any  increase  since  tbe  adoption  of  tbe  constitu- 
tion Is  to  be  estimated  In  determining  whether 
a  further  increase  will  exceed  the  2  per  centum 
Umit. 

4.  In  determining  whether  the  "indebtedness" 
created  by  tbe  Issual  of  bonds  by  a  city  will  ex- 
ceed the  limit  prescribed  by  the  constitution, 
only  the  face  of  the  bonds,  and  not  future  inter- 
eat,  is  to  be  estimated. 

Appeal  from  drcult  court,  Boyd  county. 


"To  be  officially  reported." 

Action  by  W.  W.  Culbertson  against  city 
of  Ashland  to  enjoin  tbe  Issoal  of  bonds. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Charles  H.  Flsk  and  John  F.  Hager,  for  ap- 
pelant D.  W.  Steele,  Jr.,  and  B.  O.  Buroa, 
for  appellee. 

HAZEUEOOQ,  J.  The  question  to  be  con- 
sidered Is  whether  or  not  tbe  city  of  Ash- 
land may  Issue  bonds  to  the  amount  of  $50,- 
000,  for  construction  of  a  building  to  be  used 
for  its  common  schools;  the  chief  grounds  of 
objection  being  (1)  that  the  election  author- 
izing tbe  creation  of  tbe  debt  was  not  held 
solely  for  tbat  purpose,  but  was  held  at  the 
general  election  of  county  officers  In  Novem- 
ber, 18M;  and  (2)  that  tbe  Issual  of  the 
bonds  would  create  an  Indebtedntss  of  tbe 
city  in  excess  of  tbat  authorized  by  the  con- 
stitution. 

The  first  objection  has  been  answered  by 
this  court  In  Belknap  v.  City  of  Louisville, 
86  S.  W.  UIB,  when  It  was  held  (Judge 
Landes  dissenting)  that  thv  submission  of 
such  questions  to  tbe  voters  must  be  at  a 
regular  election.  It  may  be  observed  here 
that  the  notice  for  the  election,  and  tbe  man- 
ner of  conducting  It  seem  to  have  been  In 
substantial  accord  with  the  requirements  of 
the  constitution  and  the  statutes.  The  vote 
stood,  for  tbe  Issual  of  the  bonds  926,  and 
against  It  185,  out  of  a  total  vote  at  the  dec- 
tion  of  1,226.  The  proposition,  therefore, 
carried,  und^r  section  157  of  tbe  constitu- 
tion, as  construed  in  the  case  cited. 

As  to  tbe  second  objection,  it  appears  tbat 
on  September  28, 1891,  when  tbe  constitution 
was  adopted,  the  city  was  Indebted  beyond 
the  constitutional  limit  of  5  per  centum  "on 
the  value  of  the  taxable  property  therein." 
The  amount  of  this  excess  Is  estimated  by 
counsel  for  the  city  at  something  like  $100,- 
000,  and  by  counsel  for  the  taxpayer  Cul- 
bertson at  more  than  double  this  sum;  and 
an  Interesting  discussion  Is  Indulged  in  as  to 
what  items  are  to  be  taken  Into  account  In 
fixing  the  exact  amount  of  the  indebtedness 
at  the  given  time.  We  regard  this  question 
as  wholly  Immaterial.  It  Is  admitted  on 
all  sides  that  the  limit  had  been  exceeded  at 
tbat  time,  and  It  does  not  matter  how  much. 
After  providing  tbe  limit  In  section  158,  the 
framers  of  tbe  constitution,  in  plain  recog- 
nition of  the  fact  that  In  some  of  the  cities 
of  the  commonwealth  the  limit  had  been 
reached  already,  proceeded  In  the  same  sec- 
tion to  provide  that  "If,  at  the  time  of  tbe 
adoption  of  this  constitution,  the  aggregate 
Indebtedness,  bonded  and  fioatlng,  of  any 
city,  town,  county,  taxing  district  or  other 
municipality,  including  tbat  which  it  has  or 
may  be  authorized  to  contract  as  herein  pro- 
vided, shall  exceed  tbe  limit  herein  prescrib* 
ed,  then  no  such  city  or  town  shall  be  au- 
thorized or  permitted  to  Increase  ita  indebt 
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edness  in  an  amonnt  exceeding  two  per 
centum,  and  do  snch  county,  taxing  district, 
or  other  municipality,  In  an  amount  exceed- 
ing one  per  centum.  In  the  aggregate,  upon 
tbe  Talne  of  tlie  taxable  property  therein,  to 
be  ascertained  as  herein  provided,  until  the 
aggregate  of  its  indebtedness  shall  have 
been  reduced  below  the  limit  herein  fixed, 
and  thereafter  It  shall  not  exceed  the  limit, 
unless  In  cases  of  emergency,  the  public 
health  or  safety  should  so  require."  This  2 
per  centum  increase,  as  was  distinctly  held 
In  Holzbauer  t.  City  of  Newport,  94  E^.  406, 
22  S.  W.  752,  Is  permissible  independently  of 
the  amount  of  the  indebtedness  existing 
when  the  constitution  was  adopted,  provid- 
ed such  Indebtedness  la  already  in  excess  of 
the  constitutional  limit.  And  this  provision 
for  such  Increase  may  be  taken  advantage 
of  by  any  city  wbose  debt  was  at  tbe  limit 
when  the  constitution  waa  adopted,  so  iong 
as  that  Indebtedness  shall  not  bare  been  re- 
duced below  the  limit  and  so  long,  of  coarse, 
as  any  Increase  of  indebtedness  after  the 
adoption  of  the  constitution  baa  not  absorbed 
the  2  per  centum  provided  for.  It  is  in  vir- 
tue of  this  provision  that  the  dty  bases  its 
right  to  Increase  Its  Indebtedness.  Its  In- 
debtedness was  at  tbe  Umlt  in  September, 
18&1.  It  bas  not  beea  reduced  below  the 
.  limit  since  then,  and  the  only  Increase  of  the 
Indebtedness  since  that  date  is  about  £10,- 
000,  which  It  admits  is  to  be  taken  into  ac- 
count In  estimating  the  extent  to  which  any 
increase  of  its  indebtedness  Is  to  be  per- 
mitted. If  this  new  Indebtedness  of  $10,- 
000  be  deducted  from  the  amount  of  Increase 
permitted  by  the  2  per  centum  clause  of  the 
constitution.  It  appears  that  there  still  re- 
mains a  margin  large  enough  to  authorise 
tbe  iseoal  of  these  bonds;  unless,  as  con- 
tended by  appellee,  we  are  to  estimate  tbe 
Interest  to  be  earned  on  tbe  boncis  as  a  part 
of  the  Indebtedness  incurred  by  their  Issual. 
This,  we  thlnlc,  cannot  be  done.  Tbe  In- 
debtedness created  by  the  Issuol  of  bonds  to 
the  amount  of  $50,000  is  the  face  of  tbe 
bonds.  Tbe  term  "indebtedness,"  as  used 
In  tbe  constitution,  was  not  intended,  as  we 
think,  to  Indnde  future  interest  The  law- 
makers were  not  looking  at  tills  incident  of 
the  Indebtedness,  but  to  the  indebtedness 
proper.  In  our  opinion  the  chancellor  erred 
in  enjoining  tbe  city  from  Issuing  the  bonds 
In  question,  and  the  judgment  Is  therefore 
reversed  for  proceedings  consistent  hero- 
with. 


McBOBERTS  v.  OARNSIAIi  et  aL 

(Oonrt  of  Appeals  of  Kentucky.    Feb.  6, 1898.) 

TanSTS  — EXBCDTORS  ard  Admikistratobs  —  Lu> 
BIUTT  rOH  EMBSZZLBHINT  BT  ATTOaUBT 

— liiBnTATios  or  AcnoMs. 
1.  A  trustee  is  liable  for  his  attorney's  mis- 
appropriation of  the  trust  funds  where  he  per- 
mitted the  attorney  to  collect  money  at  various 
ttanss  during  a  penod  of  over  four  years  wltbr 


out  DM  king  an  effort  to  recover  any  of  the  soma, 
and  retiUned  the  attorney  after  he  should  have 
known  of  his  misappropriation  of  the  trust 
funds.  „  ,  ^ 

2.  A  will  directing  the  executor  to  s^  lands 
and  distribute  tbe  proceeds  among  testator's 
children  does  not  ^ve  a  naked  power  to  sell, 
bat  creates  a  trust  and  therefore  the  statute 
of  limltationB  does  not  api^y  to  an  action  to 
compel  the  administrator  with  the  will  annex- 
ed to  pay  the  money  received  by  him  for  the 
land,  it  being  admitted  by  a  settlement  made  by 
the  administrator  about  46  yean  after  he  quali- 
fied, but  about  4  years  before  the  institution  of 
the  action  seeking  to  surcharge  the  settlement 
that  the  trust  was  still  only  partially  executed. 

3.  The  only  effect  of  the  laches  of  the  cestuis 
Qoe  truBtent  In  delaying  to  brin^  an  action 
to  compel  the  trustee  to  account  is  upon  the 
computation  of  interest 

4.  Gen.  St.  c.  81,  {  19,  giving  a  right  of  action 
to  the  distributee  against  the  administrator  for 
his  share  of  the  personalty  does  not  apply  to  a 
trust  fund  created  by  the  sale  of  land  by  the  ad- 
ministrator with  the  will  annexed,  the  proceeds 
of  which  he  is  directed  by  the  will  to  distribute, 
the  only  right  of  action  where  the  administrator 
has  sold  only  a  part  of  the  land  being  to  com- 
pel the  execution  of  the  trust,  and  an  account- 
ing for  a  reasonable  part  of  the  money  collect- 
ed. 

5.  While  the  purchase  by  a  trustee  of  the  in- 
terest of  his  cestui  qoe  trastent  is  regarded 
with  disfavor,  laches  will  bar  the  right  to  re- 
lief. 

6.  A  trustee  is  not  entitled  to  credit  for  a 
fee  paid  to  an  attorney  who  was  at  the  time 
greatly  in  debt  to  the  trust  fund. 

Appeal  from  dreott  conr^  I«tneoln  eovnty. 

•TTo  be  (Adally  reported." 

Action  by  Garter  Gsrneal  and  others 
against  Thomas  McBoberts,  administrator  «f 
Jos^h  atewart  to  surcharge  a  settlement, 
and  for  an  accounting.  From  the  decree  de- 
fendant appeals,  plaintiffs  ptosecntlng  a 
cross  appeal.  Affirmed  on  original  and  re- 
versed on  cross  appeal. 

Will  S.  Pryor,  E.  P.  Jacobs,  and  Hill  & 
McRoberts,  for  appellant  R.  J.  Breckin- 
ridge. W.  Q.  Weldi,  and  B.  J.  Breckinridge, 
Jr.,  for  appellees. 

DU  BELLE.  J.  In  1842,  Joseph  Stewart 
died  testate.  The  executor  ^pointed  by  tbe 
will  refused  to  qualify,  and  the  appellant 
McBoberts,  was  appointed  administrator 
with  the  will  annexed.  By  his  will  the  tes- 
tator provided:  "It  Is  my  will  and  desire 
that  my  tract  of  land  lying  in  Pendleton 
county,  on  the  waters  of  Licking  river,  of  700 
acres,  be  sold,  and  the  proceeds  be  equally 
divided  between  all  my  children  •  •  • 
[naming  them],  and  the  children  of  my  de- 
ceased daughter  •  •  *  [naming  them],  to 
have  and  share  and  share  alike  out  of  tbe 
proceeds  of  the  sale  of  said  land.  *  *  *  It 
is  my  will  that  my  negro  man  Anthony,  and 
negro  boy  Henry,  together  with  every  other 
species  of  property  belonging  to  me  at  my 
death,  be  sold  by  my  executor,  and,  after 
paying  my  Just  debts,  the  remainder  be 
equally  divided  between  my  said  children 
and  grandchildren."  The  personalty  was 
sold,  debts  paid,  and  a  settlement  as  to  the 
personalty  made  In  the  county  court  In  184S. 
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Xone  of  the  realty  bad  been  Bold,  and  tbe 
aetUement  made  in  1816  contains  nothing  in 
reference  to  It  It  appears  that  some  of  tbe 
real^  was  offered  for  sale  about  tbat  time, 
but,  the  price  offered  tberefor  being  inade- 
quate, no  sales  were  made  until  1872,  80 
years  after  the  probate  of  the  will.  From 
1872  to  1875,  inclusive  and  In  some  Instan- 
ces as  late  as  1886  and  1^,  sales  were 
made  of  parts  of  tbe  700-acre  tract,  which 
had  been  divided  off  Into  parcels  to  suit 
porchasers.  A  number  of  tiiese  sales  were 
made  to  persons  who  were  or  became  Insol- 
Tent,  and  suits  for  the  purchase  money  were 
instituted,  resulting  in  Judgments  under 
which  sales  were  made,  at  which  the  admin- 
latrator  bought  In  the  land  and  resold  In  the 
years  last  maitloned.  No  settlement  at  the 
administrator's  accounts,  besides  the  one  In 
1846k  was  made  or  attempted  until  1889, 
when  a  settlement  was  made  bringing  the 
account  down  to  date,  and  retorting  and 
charging  the  administrator  with  two  sums 
recelred  from  the  sale  of  two  parcels  of 
land,  wiOi  this  statement:  'The  above  Is  all 
yet  received  from  the  sale  of  land.  There 
ia  scnne  land  not  yet  paid  for,  which  will  be 
reported  In  a  future  settlement"  By  this 
settlement  a  balance  of  $1,762  appeared  In 
the  hands  of  the  administrator.  In  18&S  the 
Idalntiflfl,  who  are  the  dOTisees  named  In  the 
will,  and  the  heirs  of  such  as  have  died 
since  its  probate,  instituted  their  suit  In  eq- 
uity, based  upon  the  settlement  of  1889,  a^ 
tempting  to  surcharge  and  falsify  that  set- 
tlement; setting  up  various  sales  of  land 
made  by  McBoberts  under  the  power  given 
in  the  wHl;  alleging  that  various  amounts 
had  or  should  have  been  collected  by  him 
f  rtHu  snch  sales;  claiming  that  various  re- 
cited illegal  credits  had  been  allowed  the 
appellant  In  that  setUement;  alleging  gross 
negligence  on  tbe  part  of  appellant  In  the 
performance  of  his  duties;  and  praying  for 
a  reference  to  the  commissioner  to  settle  his 
accounts,  for  an  accounting  by  the  appel- 
lant for  judgment  for  such  balance  as 
should  be  found  to  be  due,  and  for  the  turning 
over  of  the  evidences  of  debt  in  his  hands. 
In  his  answer  appellant  admitted  the  sales 
set  up  in  the  various  paragraphs,  but  claim- 
ed that  one  of  the  appellees  had  employed 
one  W.  H.  Perrin  to  assist  him  In  the  sale 
of  tbe  land  and  such  subsequent  litigation 
as  might  arise;  that  Perrin  had  represented 
appellant  as  attorney,  had  collected  various 
amounts  sought  to  be  recovered  in  the  peti- 
tion, and  had  not  accounted  for  them;  and 
further  pleaded  the  statute  of  limitations  as 
a  bar  to  the  recovery  of  the  moneys  claimed 
to  have  been  collected  by  Perrin.  The  ap- 
pellees demurred  to  thrae  pleas,  and  the  trial 
court  siutained  the  demurrer.  This  decision 
is  the  principal  ground  relied  on  for  a  re- 
versal. 

The  answer  as  to  the  moneys  embeizled 
Perrin  alleges  that  he  had  been  employed  by 
H«uy  Gobs,  the  ancestor  of  a  number  of  the 


appellees,  to  lOd  in  the  sale  of  the  land  and 
in  litigation  arising  in  the  collection  of  the 
purchase  money,  but  admits  the  employmoit 
of  Periin  as  appellant's  attorney,  and  al- 
leges that  Perrin  was  a  lawyer  in  good 
standing  at  the  Pendleton  bar,  reputed  to  be 
worthy  and  competent,  but  was,  at  the  time 
he  collected  the  various  sums.  Insolvent,  and 
has  ever  since  been  Insolvent.  This  part  of 
the  answer  discloses  no  defense  which 
should,  in  equity,  be  held  a  bar  to  appellees' 
claim.  In  fact,  the  answor  itself  disdoses 
facts  which  show  that  m^pellant  should  not 
be  entitled  to  plead  this  defense  as  a  bar.  By 
express  admission  In  the  answer,  or  by  ab- 
sence of  denial.  It  spears  that  Perrin  col- 
lected various  sums  of  money,  beginning  In 
April,  1872,  and  covering  a  period  of  more 
than  four  years.  This  of  Itself  Implies  gross 
negligence  In  the  performance  of  his  duty 
on  the  part  of  appellant  It  is  not  disputed 
that  if  the  circumstances,  according  to  com- 
mon usage.  Justified  the  employment  of  an 
attorney,— and  there  is  little  doubt  that  they 
did  so,— and  tbe  appellant,  in  employing  bim, 
and  in  retaining  him  In  his  employ,  acted  in 
good  faith,  and  vrith  ordinary  care,  the  ap- 
pellant should  not  be  held  liable  for  the  at- 
torney's misappropriation  of  the  funds;  but 
for  a  fiduciary  to  permit  his  attorney  to  col* 
lect  nine  or  ten  separate  sums  at  various 
times  during  a  period  of  over  four  years, 
without,  so  far  as  this  record  disdoses^  ever 
making  an  effort  to  recover  any  of  the  sums 
for  the  estate,  negatives  the  posslbUty  that 
he  acted  with  ordinary  care  or  prudence,  and 
is  convincing  evidence  of  gross  laches  and 
negligence  in  the  administration  of  the  trust. 
McBoberts  must  have  known— or,  at  least, 
should  have  known^f  the  earlier  defalca- 
tions at  the  time  he  was  permitting  Perrin 
to  remain  in  a  position  which  enabled  him 
to  be  guilty  of  the  lata  ones.  It  aj^ears 
that  as  late  as  1888  Perrin  was  still  acting 
aa  fu>peUant's  attorney  in  the  Muri^  case, 
—16  years  after  he  made  his  first  misappro- 
priation of  the  trust  funds.  There  is  a 
voucher  for  $100  to  him  as  attorney  in  1890. 
It  Is  cliUmed,  it  is  true,  that  the  date  of  this 
voucher  was  a  mistake,  but  tbe  alleged  mis- 
take Is  denied,  and  no  evidence  Is  Introduced 
upon  the  subject.  McRoberts  failed  to  tes- 
tify In  his  own  behalf,  which,  under  the  con- 
ditions of  this  case.  Is  rather  a  singular  cir- 
cumstance. This  defense  In  our  Judgment, 
is  without  equity. 

As  to  .the  plea  of  the  statute  of  limitations.  It 
is  earnestly  insisted  tbat  the  power  of  sale 
given  by  tbe  will  was  a  mere  naked  power  to 
BeU;  that  at  tbe  death  of  the  testator  the  tittle  to 
tbe  lands  wblch  were  sold  passed  to  the  ap- 
pellees; that  upon  the  sale  and  conve^-ance  the 
power  was  exhausted,  and  the  trust  for  Its  exe- 
cution extinguished;  tbat  upon  the  sale  of  any 
part  of  the  land  It  became  tbe  duty  of  amiellant 
to  pay  over  ttie  amount  to  appellees,  and  they 
had  a  right  of  recoTOry  at  law  against  him  for 
the  amount;  and  that,  therefore,  t^  statute  el 
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limitations  is  a  bar  to  any  proceeding  of  the 
appeUeefl  to  compel  tlie  payment  of  the  money 
■0  recelTed.  Bnt  fium  an  examination  of  the 
will  we  aze  deer  that  the  will  did  not  give  a 
mere  naked  power  to  seU.  It  was  a  trust  to  ap- 
pellant to  sdl  and  distribute  the  proceeds.  TbB 
character  of  trust  estate  whldi  appertained  to 
the  land  devised  continued  In  the  proceeds  of 
the  land  when  sold.  Xbls  Is  not  a  case  <tf  a 
mere  permissive  power  of  sale;  the  provision 
of  the  will  Is  mandatoiy.  Says  Pom.  Eq.  Jur. 
(vDlome  2,  S  002):  "Whm  the  inlmaiy  object 
la  to  sen  or  dispose  of  the  entire  tmst  property 
In  some  manner,  and  to  nse  the  proceeds  for 
some  ulterior  purpose,  In  all  Instances  of  this 
class,  where  the  trust  is  to  seU  the  corpus  of 
the  property,  and  distribute  the  proceeds  among 
creditors,  legatees,  and  the  like,  the  benefl- 
ciarles  acquire  no  property  Interest  In  the  orig- 
inal trust  fund  ivtar  to  sale."  Bee  Story,  Eq. 
Jur.  II  700,  7»1.  lOSO;  Colsten'a  Heirs  v.  Cban- 
det,  4  Bush.  674;  Cloudas'  Ex's  v.  Adams.  4 
Dana,  OM.  The  devisees  In  this  case  had,  It 
seems  to  us,  no  rli^t  of  action  at  law  for  the 
mon^  collected  for  parts  of  the  land  sold  In 
the  execution  of  the  trust  They  had  a  rlg^t 
to  Institute  a  suit,  such  as  the  one  here  present- 
ed, to  compel  the  eiecntJon  of  the  trust,  and  an 
accounting  for  a  reasonable  part  of  the  money 
collected,  with  which  the  appellant  was  char- 
geable; and  th^  were  pwhaps  guilty  of  some 
degree  of  laches  In  resting  upon  thdr  rights  for 
so  long  a  thne  without  instituting  such  a  pro- 
ceeding, a  consideration  to  which.  In  comput- 
ing the  Interest,  the  master  commissioner,  In 
bis  excellent  report,  seems  to  have  given  due 
weight  Xor  does  the  case  of  Bohlnson  v. 
Elam  (Ky.)  14  S.  W.  84,  seem  to  us  In  conflict 
with  the  view  here  announced.  In  that  case 
John  J.  Smith  had  been  the  administrator  of 
WlUlam  P.  Smith,  but  died  before  paying  the 
latter's  debts.  Elam  became  John  J.  Smith's 
administrator  at  his  death,  and  made  a  settle- 
ment In  which  he  was  credited  by  an  amount 
set  apart  to  pay  W.  P.  Smith's  debts;  and  It 
was  held  that,  as  this  money  had  tteen  set  apart 
specifically  by  the  settlement,  the  persons  to 
whom  it  belonged  might  have  sued  the  adminis- 
trator at  once,  and  tlierefore  the  statute  of  lim- 
itations applied.  If,  in  this  case,  the  adminis- 
trator had  made  a  Bettlement  In  which  he  had 
charged  himself  with  the  amounts  of  purchase 
money  collected,  and  had  credited  himself  with 
those  sums  as  set  apart  to  be  distributed  to  the 
devisees,  there  might  be  some  analogy.  More- 
over, it  appears  that  in  1870  the  present  appel- 
lees, or  their  ancestors,  brought  a  suit  against 
appellant,  endeavoring  to  have  the  land  parti- 
tioned among  the  devisees,  a  suit  which  be  suc- 
cessfully resisted  upon  the  ground  that  It  was 
his  power  and  duty  to  sell  the  land  In  execu- 
tion of  his  trust,  and  that  he  purposed  In  good 
faith  to  do  so.  The  statutes  (Gen.  St.  c.  31,  S 
19;  1  Rev.  St.  c.  30,  §  12)  which  have  been 
construed  to  give  the  right  of  action  to  the  dis- 
tributee for  his  share  of  the  personalty  have 
no  application  in  this  case,  as  the  question  here 
Is  not  as  to  the  distribution  of  the  personal  es- 


tate of  the  decedent  bnt  as  to  a  trust  fund  bdd 
by  appellant,  not  as  admlnlstratw,  but  as  tnu- 
tee,  under  Qua  power  of  trust  created  by  tte  will; 
a  trust  which,  hy  flie  setOement  of  1889.  was 
admitted  to  be  continued,  and  unexecuted. 
Warfleld  t.  Brand.  13  Bu^  77.  We  think  no 
error  to  Qie  substantial  r^ts  of  the  appelant 
has  been  committed. 

Upon  the  cross  appeal,  while  this  court  looks 
with  extreme  dlsf&Tor  upon  purchases  bgr  fldn- 
clarles  of  the  Interests  of  their  cestnls  que  trus- 
tent  In  this  case  tiie  sale  one  part7  was  not 
to  the  trastee,  but  to  an  outsider,  and  the  otlier 
party  has  slept  too  long  upon  his  rli^ts.  We 
think  the  court  erred,  however,  in  allowing  the 
appellant  the  amount  of  Ibe  $100  Toncber  dat- 
ed In  1800,  there  being  no  erldenoe  to  show 
that  the  date  was  a  mistake,  and  Perrln  being 
at  the  date  given  greatly  In  debt  to  ai^)ellant  as 
trustee;  For  the  reasons  given,  the  Judgment  is 
afRnned  upon  the  original  and  reversed  upon 
the  cross  appeal,  so  Car  as  regards  this  item  of 
$100. 


KARNES  V.  DRAKE. 

(Court  of  Appeals  of  Kentucky.    Feb.  8,  189S.) 

FaiVAn  Roads — OPSNrirs  or  Road  noM  Coal 
HiKB  TO  Railroad— Appkau 

l.lien.  St  c.  04.  art.  1,  1  45,  giving  to  the 
owner  of  any  large  coal  bank  within  three  miles 
of  any  railroad  the  riffht  to  apply  to  a  county 
court  to  establish  a  road  "to  the  most  coDven- 
ient  and  suitable  *  *  •  depot  on  such  rail* 
road."  gives  no  right  to  the  establishment  of 
a  road  to  a  point  on  a  railroad  at  which  tiiere 
is  no  established  depot. 

2.  In  a  proceeding  to  establish  such  a  road, 
the  jurisdictional  facts  must  be  stated  in  the 
order  appointing  viewers. 

S.  Though  the  statute  provides  tiiat  the  court 
may  allow  the  applicant  to  erect  and  keep  a  rail- 
way on  the  road  thus  established,  yet  as  it  is 

firovided  that  no  sach  railway  shall  be  estab- 
ished  until  the  court  shall  have  appointed  view- 
ers and  given  the  same  notice  as  in  coses  of 
application  to  establish  public  highways,  the 
court  has  no  power  to  authorize  the  applicant 
to  construct  a  railway,  unless  hia  proposal  to 
do  so  appears  in  the  order  appointing  viewers. 

4.  Under  Gen.  St  c.  04,  art.  1,  §  43,  providing 
for  appeals  from  decisions  of  county  courts  in 
regard  to  the  establishment  of  roada,  an  appeal 
lies  from  an  order  denying  an  application,  un- 
der section  45,  to  ntablish  a  road,  thongfa  that 
section  follows  the  section  i^^ng  the  ri^t  of 
appeal. 

Appeal  from  circuit  court  McLean  county. 

"To  be  ofliclally  reported." 

Application  by  R.  M.  Karnes  to  the  county 
court  to  establish  a  road  over  the  land  of  G. 
K.  Drake.  Judgment  denying  applicaUon.  and 
R.  AL  Karnes  appeals.  Aflrmed. 

H<At  &  Holt  and  WUllam  B.  Noe,  for  appel- 
lant.  Little  &  LltUe  and  W.  A.  Taylor,  for 

appellee. 

PAYNTER,  J.  The  appellant  Karnes,  Is 
the  owner  and  operator  ctf  a  large  and  exten- 
sive coal  bank  within  about  one  and  (ne-ftmrth 
miles  of  the  Owensbwo  ft  BusselTine  Railway. 
Be  dedred  to  have  a  roadgataMlabed  from 
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his  coal  bonk  to  a  point  on  that  railroad,  and 
on  which  he  desire*  to  erect  and  keep  a  rail- 
way, with  the  necessary  fixtures  and  appur- 
tenances. This  proceeding  is  under  section  45, 
art  1,  c.  94,  Gen.  St.,  which  reads  as  follows: 
"Any  person  or  persons  owning  any  large  and 
extensive  coal  bank,  or  mine  of  iron  ore,  any 
Iron  worlds  or  stone  quarry,  within  three  miles 
of  any  navigable  stream  or  railroad  in  this 
commonwealth,  shall  have  the  rli^ht  to  apply 
to  the  county  court  of  the  proper  county  to  es- 
tablish a  road  from  such  banks,  mines,  works, 
or  quarry,  to  the  most  convenient  and  suitable 
landing  on  such  navigable  stream  or  depot  on 
snch  railroad;  on  which  road  the  court  may, 
U  It  deem  the  object  of  sufficient  public  im- 
portance and  utility,  allow  the  Mjpiicant  to 
erect  and  keep  a  railway,  with  the  necessary 
fixtures  and  appurtenances;  and  the  court  may 
further  condemn  and  appropriate  to  that  pur- 
pose a  snfilclent  quantity  of  ground  at  said 
landing  for  a  depot,  to  be  used  by  the  said  ap- 
plicant, not  exceeding  two  acres."  The  order 
appointing  the  viewers  directed  them  "to  view 
a  proposed  road  from  Knmes'  coal  bank  to  a 
point  on  the  Owensboro  &  Busselvllle  Railway, 
near  the  line  between  the  lands  of  S.  H.  Hum- 
phrey and  O.  K.  Drake,  to  file  north  of  said 
line,  and  terminating  on  the  lands  of  said  G. 
K.  I>rake."  The  order  does  not  state  the  own- 
ership of  the  coal  bank,  nor  that  there  Is  a 
depot  on  the  land  of  Drake,  or  at  the  railroad 
at  that  point  The  statute  allows  the  person 
owning  a  large  and  extensive  coal  bank  to  ap- 
ply to  the  county  court  to  estaUlab  a  rood 
from  the  bank  "to  the  most  convenient  and 
suitable  •  •  •  depot  on  such  road."  The 
act  does  not  allow  the  owner  of  such  tiank  to 
estahUah  a  road  to  any  point  on  the  railroad, 
but  only  to  a  conveiUent  and  suitable  depot 
It  means  a  depot  already  established.  When 
we  speak  of  a  depot  at  a  railroad,  we  mean  a 
building  which  Is  used  for  fbe  accommoda- 
tion and  protection  of  railway  passengers  or 
freight  Webster's  International  Dictionary 
defines  a  "depot"  to  be  "a  railway  station; 
the  building  for  the  accommodation  and  pro- 
tection of  railway  passengers  or  freight"  It 
was  not  Intended  that  the  owner  of  a  coal 
bank  should  have  the  right  to  condemn  prop- 
erty for  a  road  from  his  bank  to  any  point 
that  he  might  select  upon  the  railroad,  but 
the  statute  limits  his  right  to  do  so  to  an  estab- 
lished depot  on  a  railroad.  This  seems  to  us 
to  be  the  only  conclusion  to  be  reached  from 
the  language  employed.  If  there  was  any 
donbt  In  regard  to  the  matter,  reference  to 
the  first  section  of  the  same  article  and  chap- 
ter In  which  section  43  appears  would  aid  ma- 
terially In  removing  It  This  section  relates 
to  the  establishment  of  public  roads,  and  they 
can  only  be  established  to  the  county  court- 
bonse  and  public  warebonsea,  etc,  and  to  a 
oonrenlent  depot  on  a  railroad.  When  It  says 
to  a  convenient  d€S>ot  In  that  section.  It  means 
one  actually  In  existence,— an  established  de- 
pot 

We  are  also  materially  aided  in  determining 


the  meaning  of  the  legislature  by  an  examina- 
tion of  section  1,  art  2,  c  M,  Gen.  St  This 
relates  to  the  establishment  of  paasways. 
They  can  be  established  to  "a  railroad  depot 
most  convenient"  to  the  applicant's  residence. 
In  the  establishment  of  highways  and  pass- 
ways,  the  order  appointing  viewers  should 
state  Jurisdictional  facts,  and  these  facts  are 
such  as  the  statute  requires  to  exist  as  a  suffi- 
cient consideration  to  authorize  the  court  to  es- 
tablish the  road.  The  order  Is  fatally  defect- 
ive when  it  does  not  state  one  of  the  causes 
and  conveniences  of  travel,  as  to  the  court- 
house, warehouses,  etc.,  as  required  by  the 
statute.  When  such  defect  appears  In  the  or- 
der, the  proceedings  should  be  dismissed  with- 
out prejudice.  Abney  Bamett,  1  Bibb,  667; 
Fletcher  v.  Pugate,  8  J.  3.  Marsh.  681;  Nlsch- 
en  V.  Hawes  (Ky.)  21  S.  W.  1049. 

The  jurisdictional  facts  must  be  stated  In 
the  order  appointing  viewers,  when  the  appli- 
cant Is  proceeding  under  section  46,  supra. 
As  we  have  said,  the  order  did  not  propose  to 
hare  the  route  viewed  from  the  coal  bank  to 
an  established  depot  Besides,  as  a  matter  of 
fact,  there  was  no  depot  on  the  railroad  or 
on  Drake's  land  at  the  point  where  the  pro- 
posed road  was  to  terminate.  There  are  other 
criticisms  that  might  be  made  with  reference 
to  the  order  appointing  the  viewers,  but  ss  it 
is  invalid,  for  the  reasons  we  have  glVen,  they 
are  not  made.  It  was  not  stated  In  the  order 
appointing  the  Ttewers  that  Karnes  proposed 
to  erect  and  operate  and  keep  a  railway  on 
the  road  proposed  to  be  surveyed.  The  order 
simply  described  the  road.  Nothing  appeared 
In  the  proceedings  with  reference  to  the  coa- 
Btructlon  of  a  railroad  on  the  road  until  after 
the  viewers  had  made  a  report  Section  46, 
art  1,  c  W,  Gen.  St.  provides  that  "no  sudi 
railway  shall  be  established  or  permitted,  and 
no  such  depot  allowed,  until  the  court  shall 
have  appointed  viewers,  and  proceeded  In  all 
respects  as  In  cases  of  application  to  establish 
public  highways,  under  the  laws  at  the  time 
In  force,  giving  to  the  owner  or  owners,  ten- 
ant or  tenants  of  the  land  over  which  such 
road  Is  proposed  to  be  run  or  made,  the  same 
notice,  and  the  same  right  to  claim  an  assess- 
ment  of  damages,  as  is  given  In  cases  of  fu>pli- 
catloa  to  OBtabllsh  public  highways."  It  la 
.  pUUn  from  the  language  of  this  statute.  If  the 
ai^lcant  proposed  to  estaUlsh  a  railway,  the 
Older  of  the  conn^  court  ^pointing  viewers 
should  show  that  fact  The  order  falling  to 
do  this,  the  court  was  without  authority  to 
make  any  order  giving  the  right  to  erect  and 
keep  the  railway. 

It  Is  Insisted  that  the  statute  does  not  pro- 
vide for  appeals  from  orders  of  the  county 
court  to  the  circuit  court  In  proceedings  like 
ttila  Section  43,  art.  1,  c.  94,  Gen.  St,  pro- 
Tides  for  appeals  from  decisions  of  county 
courts  in  regard  to  the  establlsbment  of  roads, 
ete.  Artlde  1,  c.  94,  Qen.  Bt,  relates  to  roads 
and  the  establishment  of  roads.  Section  43 
provides  for  appeals  from  decisions  of  coun- 
ty courts  ordering  new  roads,  etc.   Section  45 
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la  part  of  the  same  article  as  section  43.  Sim- 
ply because  the  section  hi  relation  to  proceed- 
ings like  the  one  under  consideration  follows 
section  43  In  the  article  does  not  Indicate  that 
appeals  were  not  to  be  allowed  from  decisions 
of  county  courts  In  proceedings  like  this.  The 
language  of  section  48  Is  broad  enough  to  au- 
thorize an  appeal  In  this  case.  Under  article 
2  (relating  to  passways)  appeals  are  allowed 
from  orders  of  the  coonty  court  in  proceedings 
to  establish  passways.  It  Is  perfectly  mani- 
fest that  a  party  should  hare  the  right,  and 
that  It  Is  glTen  him,  to  appeal  from  decisions 
of  the  county  court  In  a  proceeding  Uke  this. 
The  Judgment  Is  affirmed. 


TURLET'S  ADM'R  t.  BARXES  et  al. 
TURLBY,  Adm'r,  t.  SAME. 
<CoiiTt  ot  Appeals  of  Kentucky.    Feb.  4, 189&) 

BiXBOOTOBS  AKD    ADMIHISTRATOIU  —  FaILURI  TO 

Appsal  from  Orobh  CoNriRHiNO  Sbttlb- 

MBST— EQUITT  JuBISUIOTION. 

Under  Ky.  St.  |  978,  prorldlng  for  appeals 
to  the  circuit  court  from  orders  of  the  county 
court  in  the  settiemeat  of  accouDta  of  personal 
represGntatWes,  and  section  1007,  providing 
that,  if  no  exceptions  are  filed  to  reports  of  such 
settlements,  they  shall,  'if  approved,  -be  record- 
ed." but  that,  if  ezceptiona  are  taken,  other 
evidence  tnay  be  heard,  "and  the  court  shall, 
upon  the  whole  case,  reject,  alter,  or  confirm 
the  report,"  no  appeal  Ilea  from  an  order  con- 
firming a  settlement  of  an  administrator,  where 
no  written  exceptions  were  filed,  and  therefore 
a  bill  In  chancery  Ilea  to  review  errors  therein. 

Appeals  from  circuit  court,  Montgomery  coun- 
ty. 

"To  be  offlelally  reported." 

Actions  by  Samuel  J.  Tnzler,  ■dmlnlatzator, 
against  James  T.  Banws  and  others,  to  snr- 
chai^  certain  settlements  made  by  plaintiff 
with  the  ootinty  court  Judgmoit  dlsmlsslog 
petitions,  and  plaintiff  appeals.  Reversed. 

n.  B.  Klnsolvlng  and  W.  W.  Holt,  for  appel- 
lant Tyler  ft  Avpenoa,  for  appellees. 

BURNAM,  J.  The  parties  to  the  records  In 
these  two  cases  being  the  same,  the  petitions 
being  the  same  except  as  to  the  amount  In 
controversy,  and  the  two  cases  having  been 
heard  together,  and  each  having  been  dismiss- 
ed on  special  demurrer  to  the  Jurisdiction  of 
the  court  and  the  legal  question  hivolved  be- 
ing the  same  In  both  cases,  we  will  consider 
them  together.  The  petition  allegea  that  while 
appellant  was  acting  as  administrator  of  Ma- 
liala  Turley,  and  as  administrator  with  the 
will  annexed  of  James  Turley.  deceflsed,  he 
made  a  settlement  of  his  accounts  as  adminis- 
trator of  each  with  the  county  judge  of  Mont- 
gomery county.  In  1894,  In  which  settiements 
the  county  Judge,  "without  his  consent  and 
over  his  protest,"  charged  him  In  the  case  of 
Mahala  Turley  with  the  sum  of  ^88.35,  and  In 
the  case  of  James  Turley  with  the  sum  of 
$2,094.28,  which  were  deposited  to  his  credit 
as  administrator  In  the  New  Parmers'  Bank  of 
Mt  Sterling,  at  the  date  of  ttie  asslgnmeot  of 


the  bank,  on  the  2Gtii  day  of  July,  1893.  The 
petition  further  alleges  that  the  bank  Is  in- 
solvent and  that  It  had  paid  40  per  cent,  to 
Its  d^>08lt(H%  and  would  probably  pay  not 
more  than  50  per  cent  In  all,  making  a  loss  of 
45  per  cent  of  such  deposit  In  each  case;  that 
at  the  time  he  made  these  deposits  In  the  bank 
for  safe-keying  It  was  In  good  repute,  and  re- 
garded as  a  safe  Institution;  that  he  believed 
It  to  be  perfectly  solvent  and  acted  bi  good 
faith,  and  for  what  he  regarded  as  Qie  best 
Interest  of  the  heirs,  at  the  time  the  deposits 
were  made.  And  this  suit  was  brought  to 
falsify  and  surcharge  the  connty-court  setUe* 
ment,  and  asks  that  it  be  corrected  by  allowing 
him  credit  for  actual  loss  upon  the  deposits  so 
made  by  him,  and  for  a  restraining  order  en- 
joining the  heirs  at  law  from  prosecuting  suits 
to  recover  the  balance  due  them  on  tliese  items 
of  alleged  Indebtedness,  as  shown  by  the 
county-court  settiement,  until  the  case  could 
be  heard.  The  defendants  demurred  to  the  pe- 
tition on  the  special  ground  that  the  court  had 
no  Jurisdiction  of  the  subject-matter  of  the  ac- 
tion, and  the  court  sustained  the  demurrer,  and 
entered  a  Judgment  dissolving  the  Injunction 
and  dismissing  the  petition;  and  we  are  asked, 
upon  this  appeal,  to  reverse  that  Judgment. 

It  Is  urged  by  appellees  that  the  settiement 
made  In  the  county  court  by  appellnnt  is  prima, 
fade  correct  and  enforceable,  and  that  as  It  ap- 
pears from  the  allegations  of  the  petition  that 
he  made  the  setUements  complained  of  in  per- 
son, and  was  charged,  "without  his  consent 
and  over  his  protest,"  with  the  whole  amount 
of  these  deposits,  appellant  bad  litigated  these 
Items  before  the  county  court,  and  his  remedy 
for  alleged  errors  in  the  s^ement  complained 
of  Is  by  appeal  to  tbe  circuit  court,  under  the 
provisions  of  section  978  of  the  Kentucky  Stat- 
utes, which  provides:  "Appeals  may  be  taken 
to  tbe  circuit  court  from  all  Judgments  and  or- 
ders of  the  county  court  In  the  settlement  ot 
accounts  ot  personal  representatives,  assignees, 
guardians,  trustees,  curators  and  other  flducla- 
rles;"  and  that  having  fafled  to  prosecute  die 
appeal  as  pointed  out  by  the  statute,  he  Is  es- 
topped from  maintaining  this  action  to  sur- 
charge and  falsify  the  settiements  complained 
of.  By  the  provisions  of  article  0,  c  35,  Ey. 
St.,  the  county  Judge  Is  authorized  to  make  set- 
tiements with  personal  representatives,  and  he 
is  dh'ected  to  make  a  report  iu  writing,  of  such 
settiement,  showing  each  Item  of  debit  and 
credit,  and  tbe  general  result  of  all  the  evi- 
dence heard  and  vouchers  filed,  to  the  county 
court,  at  Its  next  regular  term,  and  noted  of 
record:  and  section  lOfiT  provides  that  this  re- 
port sliall  lay  over  one  term  for  exceptions,  co 
be  filed  by  any  person  Interested;  that,  if  no 
exceptions  are  filed  by  or  at  the  succeeding  term 
of  tlie  court,  the  report  shall.  If  approved,  be 
recorded;  that  If  exceptions  are  taken,  other 
evidence  besides  that  reported  may  be  heard, 
and  the  court  shall,  upon  tbe  whole  case,  re- 
ject alter,  or  confirm  the  report,  and.  If  con- 
firmed, order  it  to  be  recorded;  that  any  new 
evidence  given  In  court  muqt  be  reduced  to 
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writing  and  filed  with  ttte  report;  and  that 
settlements  so  made  diaU  be  prima  fade  erl< 
dence  between  the  parties. 

In  passing  upon  the  question  as  to  whether 
an  order  of  a  coimty  court,  conflrmbig  a  set- 
tlement, where  no  exceptions  had  been  filed, 
was  such  a  final  judgment  or  order  as  to  be  the 
proper  enbject  of  revision  and  reversal  by  this 
court  on  any  gronnd,  this  court.  In  the  case  of 
SeotTs  Hdrs  T.  Kennedy's  Ex'r,  12  B.  Mon. 
515,  said:  "There  Is,  In  sudi  a  case,  no  jndl- 
dal  contest,  and  no  Judicial  decision,  but  the 
order  of  ocmfirmatlon  partakes  rather  of  the 
character  of  a  ministerial  than  of  a  Judicial  act 
Second.  There  Is  no  final  adjudication  or  de- 
termination In  favor  of  one  person,  or  against 
another,  or  upon  any  question  of  property  or 
personal  rlghta.  TUrd.  The  settlement  and  Its 
cofiflrmatkm  are  not  concluslTe,  either  upon 
the  parties  who  may  hare  been  Interested  In 
opposing  It  or  upon  the  court  ttself.  which  may 
order  another  settlement.  In  which  errors  In 
the  first  may  be  corrected.  Fourth.  It  Is  not 
concluslye  In  any  other  court,  bat  Is  only  prima 
Cade  evidence,  subject  to  be  surcharged  and 
Calatfied,  and  m^  operate  rather  as  a  means 
of  inoaervlng  evidence,  to  the  preservation  of 
which  executors  or  other  fiduciaries  are  enti- 
tled, than  as  Judgment;  and,  being  made  by 
officers  under  the  supervision  of  the  court, 
they  ought  to  have,  and  have  always  had,  the 
effect  of  prima  fade  evidence,  but  can  always 
be  Questioned  upon  Its  merits  by  a  bill  hi 
chancecy."  And  In  the  case  of  Stanberry's 
Adm'r  V.  Boblnson,  27  8.  W.  973,  this  court 
again  reviewed  this  question,  referring  to  the 
case  supra,  and  hdd  that  the  order  approving 
the  report  of  settlement  made  by  the  county 
judge,  and  ordering  it  to  be  recorded,  was  not 
a  final  orier.  In  the  case  at  bar  no  formal 
written  exceptions  were  filed  to  tbe  report  made 
by  Qie  Judge  to  the  county  court  of  his  setQe- 
ment  with  appelant,  nor  was  there  any  ccmtest 
made  In  that  court  as  to  the  validity  of  the 
charges  complained  of,  or  any  Judgment  ren- 
dered paaslng  upon  the  rights  of  the  parties 
with  reference  thereto;  and  while  we  think  ft 
clear  that  If  a  party  in  interest  shall  file  writ- 
ten exceptions  to  a  settlement  made  by  a  fidud- 
ary,  and  these  exceptions  are  regularly  tried 
tbe  county  court  upon  their  merits,  and  a 
Judgment  entered  sustaining  or  overruling  fbem, 
tbe  proper  remedy  to  a  party  who  feels  ag- 
grieved Is  by  appeal,  as  provided  In  section  978, 
yet  we  do  not  think  that  the  effect  of  that  stat- 
ute is  to  take  away  from  parties  who  do  not 
file  audi  exceptions,  or  In  any  way  contest  In 
tbe  county  court  the  validity  of  charges  com- 
plained of,  tbe  right  to  have  audi  alleged  enfbn 
reviewed  by  a  bin  In  chancery.  Nor  is  there 
anything  In  the  ophilon  In  the  case  of  Bell  v. 
Henshaw  (Ky.)  15  S.  W.  3.  which  Is  in  con- 
flict wlQi  this  view.  In  that  case  the  court 
says  fiiat  a  devisee  or  party  In  Interest  cannot 
conteat  a  settlemoit  by  a  fiduciary  In  both  the 
cotmty  and  drcnlt  courts,  and  that  when  he 
tests  Its  validity  In  the  county  court  bis  rem- 
edy la  Xjf  app^  The  fact  Qiat  at  the  date 
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of  the  settlement  appellant  verbally  objected  to 
being  charged  with  the  fall  amount  of  money 
on  band  to  his  credit  In  the  bank  at  the  time 
of  Its  failure  was  not  equivalent  to  the  filing 
of  formal  written  exceptions  to  those  charges, 
and  the  question  of  his  liability  for  these  Items 
was  not  litigated  In  the  eoimty  court.  Tbe 
mere  formal  entry  of  the  order  of  confirmation 
of  fbe  settlement,  no  exceptions  having  been 
filed  tjiereto,  waa  not  a  final  Judgment  omdu- 
aire  of  the  rights  of  the  parties,  from  which 
appeal  could  be  taken,  and  which  predudes  ap- 
pelant from  bringing  his  suit  to  surcharge  and 
correct  the  alleged  errors  In  the  settlement,  and 
to  restrain  the  prosecution  of  suits  for  the  col- 
lection of  tbe  balances  found  to  be  due  by 
the  hehs  growing  out  of  such  errors.  The 
Judgment  Is  therefore  reversed,  and  cause  re- 
manded for  proceedings  oonaistent  herewltli. 


BLAKELEY  et  al.  v.  PITMAX  COAL  00. 
(Court  of  Appeals  of  Kentucky.  Feb.  10, 1888.) 

VsNDoa  a:id  Pdschasbr— Posbbssioh  ONnaa  Titlb 
Boh D— Limitation  or  Actions. 
The  entry  on  wild  land,  and  cnttlnf  of 
timber  from  it  by  one  who  holds  a  title  bond 
therefor,  constitutes  snch  poBsession  as  will  pre- 
vent the  lapse  of  time  from  barring  his  equitable 
title. 

Appeal  from  circuit  court,  lAurel  county. 

"Not  to  be  oOdally  rvportaL" 

Action  by  Aima  J.  Blakeley  and  others 
against  the  Pitman  Goal  Company  to  recover 
land.  Judgment  for  defendant,  and  plaintiffs 
BKwal.  Affirmed. 

H.  C.  Eversole  and  Hazelwood  &  Parker,  for 
appellants.   J.  W.  Alcorn,  for  appellee. 

BURNAM.  J.  Plaintiffs,  In  tbeir  petition, 
allege  that  they  are  the  children  and  heirs  at 
law  of  George  .Tackson,  deceased;  that  thdr 
ancestor  died  In  1803;  and  that,  at  the  time  of 
his  death,  he  was  the  legal  and  equitable  owner 
of  a  boundary  of  land  situate  in  Uiurel  county, 
Ky.;  and  pray  Judgment  for  possession  of  the 
lan^  and  for  damages  for  its  detention,  and 
for  timber  cut  therefrom.  Defendant  denies 
the  ownership  of  plaintiffs'  ancestor  of  the 
land  In  question  at  tbe  time  el  his  death,  and 
alleges:  That  on  tbe  2l8t  day  of  December, 
1847,  Jackson,  the  ancestor  of  plaintiffs,  sold  the 
tract  of  land  sought  to  be  recovered  to  one  Wil- 
liam A.  Bonton,  and.  In  evidence  of  the  sale, 
executed  to  him  the  follovrfng  bond  for  title: 
'^ECnow  an  men  by  these  presents,  that  I, 
George  Jattoon,  of  the  county  of  Charltou, 
state  of  Missouri,  have  this  day  bargained  and 
sold,  and  do  by  these  presets  bargain  and 
sell,  unto  William  Bunton,  of  tbe  county  of 
Clay  and  state  of  Kenttwky,  viz.  [giving  tbe 
boundary],  containing  251  acres,  for  and  in  con- 
sideration of  the  sum  of  $62.50,  for  which  the 
said  William  Bunton  has  this  day  executed  his 
three  several  notes,— one  for  912.50,  due  at  the 
end  of  one  year  from  this  date;  one  for  $25, 
due  In  two  years  from  this  date;  and  one  for 
$25,  due  In  three  years  from  thls^te.  Now, 
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If  the  said  Wmiam  Bnnton  aball  pay  or  caaae 
to  be  paid  tbe  aforesaid  notes  at  the  time  or 
before  they  become  doe.  then  I*  the  said 
George  Jackson,  tdnd  myself,  my  heirs  or 
administrators  or  executors,  to  make  or  cause 
to  be  made  a  good  and  sufficient  deed  In  fee 
simple  for  the  above-described  tract  or  parcel 
of  land,  together  with  all  and  every  appurte- 
nance thereunto  belonging.  In  witness  where- 
of, I  have  hereunto  set  my  name  and  seal,  this 
21st  day  of  December,  l&il.  [Signed]  Ceorge 
Jackson.  Attest:  Jarvls  Jackson."  That  on 
tbe  28d  day  of  September.  1850,  this  bond  for 
title  was  assigned.  In  writing,  by  William  A. 
Bunton  to  Gray  Johnson;  and  on  the  2Sth  day 
of  December,  1853,  this  bond  was  assigned,  in 
writing,  by  Gray  Johnson  to  John  C.  Brown; 
and  on  the  2ist  day  of  March,  1861,  it  was 
assigned,  ^In  writing,  for  value,  by  John  C 
Brown  to  George  B.  Brown.  That  subsequent- 
ly, In  1881,  the  land  described  In  this  title  bond 
was  sold  under  a  Judgment  of  the  Lanrel  cir- 
cuit court  to  O.  S.  Neal,  which  sale  was  fully 
confirmed  by  the  court;  and  that  thereafter  the 
land  was  sold  by  the  purchaser  at  the  decre- 
tal sale  to  the  defendant  Farther  alleging 
that  Bunton  and  those  claiming  under  him,  in- 
cluding the  defendant,  bad  continuously  held 
and  occupied  the  land  peaceably  and  adversely 
to  tbe  full  extent  of  the  boundary  for  more 
than  80  years  before  the  Institution  of  plain- 
tlfFs'  suit,  and  plead  and  rely  on  the  statnte  of 
limitation  In  bar  of  their  claim,  and  for  general 
r^lef.  Plaintiffs  do  not  controvert  the  exe- 
cution and  delivery  of  the  bond  for  title  by 
their  ancestor,  but  allege  that  William  Bunton 
and  those  claiming  under  bim  had  let  more 
than  20  years  elapse  from  the  date  of  the  exe- 
cntion  of  the  title  bond  heiom  Instituting  suit 
to  sell  tbe  land,  and  that  they  had  failed  to  pay- 
the  purchase  price  of  the  land,  and  had  aban- 
doned tbe  possession  thereof,  and  that,  having 
neither  actual  possession  of  the  land  hoc  hav- 
ing paid  for  same,  the  land  bad  reverted  to 
and  belonged  to  the  legal  title  holder.  These 
alleKatlons  of  fact  'being  traversed,  and  tbe 
case  having  been  prepared  by  proof,  trial  re- 
sulted In  a  Judgment  In  favor  of  defeMant, 
which  on  this  appeal  we  are  asked  to  rcicerse. 

By  the  execution  of  the  title  bond,  in  De- 
cember, 1847,  plaintiffs'  ancestor  devested 
himself  of  bis  equitable  title  to  the  land  In 
question.  The  bond  shows  that  the  sale  was 
in  no  sense  a  conditional  one,  but  that  he  con- 
tracted to  convey  the  complete  legal  title  when 
the  purchase  money  was  paid.  Subsequent  to 
the  execution  of  that  paper,  he  had  no  Interest 
In  the  land  In  question,  except  the  Tight  to  en- 
force his  lien  for  purchase  money,  and  plain- 
tiffs, as  bis  heirs  at  law,  certainly  have  no 
right  which  be  did  not  have.  The  proof  In  the 
record  clearly  shows  that  the  original  vendfee, 
Bunton,  took  Immediate  possession  of  the  land, 
and  occupied  It;  that  his  vendee,  Gray,  occu- 
pied it;  that  John  C.  Brown  occupied  It;  and 
that  George  B.  Brown  claimed  It  as  his  own, 
listed  it  for  taxation,  cut  wood  off  of  it,  and  In 
every  way  possible  exercised  the  rights  of 


ownership  over  it  While  it  is  true  that  a  mere 
entry  on  "wild"  land,  and  cutting  timber  from 
it  by  one  without  title,  will  not  amount  to  an 
adverse  possession  against  one  who  Is  In  pos- 
session under  a  title,  olaliolng  the  boundary, 
yet  such  acts  on  the  part  of  one  who  holds  the  • 
equitable  title  constitute  facts  which  go  t» 
establish  possession.  All  that  api)ellants  can 
eqnitatdy  ask  Is  to  have  paid  to  them  the  pur- 
chase money  due  their  ancestor,  and  for  an 
enforcement  of  their  Hen  on  the  land  In  ques- 
tion. In  a  suit  of  that  character,  tbe  validity  ■ 
of  the  orders  of  tbe  BockcasQe  circuit  court  ^ 
directing  the  payment  of  the  amount  ot  this 
lien  with  tbe  accrued  Int^efit  to  the  attorney 
who  collected  same  could  be  litigated,  but  no 
such  relief  Is  y/niyeA  in  this  action.  Appellants 
have  failed  to  show  themselves  entitled  to  tbe 
relief  sought  herein,  and  tbe  Judgment  is  there- 
fore affirmed. 


BHOBER  T.  HIDDLESBORO  TOWN  & 
LAKDS  00. 
<CouTt  of  Appeals  of  Kentucky.   Feb.  8,  188S.) 

BbCBITBRS— FueiDINO— COBPORATIOirB— O0AKA3ITT 

or  Btock  in  Another  Cokpobation — Iaa- 
BiLiTT  FOR  Debts  op  Prbdeobssor. 

1.  A  receiver.  In  order  to  maintain  an  action, 
must  set  out  in  his  petition  so  much  of  the  pro- 
ceedings as  will  show  that  his  appointment  is 
legal. 

2.  To  hold  a  corporation  liable  on  its  contract 
to  pay  or  guaranty  dividends  on  the  stock  of 
another  corporation,  the  petition  most  ^ecffie- 
ally  set  out  the  provisions  of  the  charter  author- 
izing such  a  contract,  as  one  corporation  cannot 
usually  acquire  or  guaranty  stock  in  another 
curporatiim. 

3.  The  allegation  that  defendant  coiporation 
is  the  successor  of  another  coiporation,  and  as- 
sumed all  its  liabilitieB,  and  is  luble  for  the  obli- 
RAtioD  Of  said  corporation  sued  on,  ft  not  suffi- 
cient to  charge  defendant,  bebag  but  tbe  state- 
ment of  legal  conclusions. 

Appeal  from  circuit  conrt,  Bdl  oonntj. 

"To  be  officially  reported." 

Action  by  M.  H.  Rhorer,  receiver,  against 
the  Mlddlcsboro  Town  &  Lands  Company. 
Judgment  dismissing  petition  on  denmner, 
and  plaintiff  appeals.  Affirmed. 

G.  W.  Saulsberry.  for  appellant  Obapman 

&  Sampson,  for  appellee. 

BUBNAM,  J.  This  action  was  brought  by 
appellant  as  receiver  of  the  First  National 
Bank  of  Middlesboro,  against  the  MIddlesboro 
Town  &  Lands  Company,  as  successor  to 
tbe  Middlesboro  Town  Company,  to  recover 
on  a  guaranty  made  by  the  MIddlesboro 
Town  Company  to  tbe  bolder  of  stock  issued 
by  tbe  Investment  Company  of  MIddlesboro, 
the  plaintiff  being  tbe  hinder  of  30  shares  of 
that  stock.  The  lower  conrt  dismissed  the 
appellant's  petition  on  special  and  general 
demurrer,  and  we  are  asked  to  rererw  that 
Judgment. 

Tbe  petition  alleges  that  the  appellant  is 
the  receiver  of  the  bank;  that  in  the  year 
1800  tbe  Investment  Company  of  Mlddlea- 
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Imtd  was  organized,  principally  to  purchase 
real  estate  from  the  Middlesboro  Town  Com- 
pany, and  to  improve  and  sell  same;  that, 
as  an. Inducement  to  purchasers  of  stock  in 
the  InTestment  Company,  the  Town  Com- 
pany guarantied  to  each  and  every  stock- 
holder In  the  Investment  Company  payment 
of  dividends  at  the  rate  of  7  per  cent,  per 
annum,  payable  semiannually,  the  guaranty 
Itelng  In  tiiese  words:  "For  value  received, 
the  Middlesboro  Town  Company  hereby 
guaranties  to  the  holder  hereof  payment  of 
dividend  at  the  rate  of  seven  per  cent,  per 
annum,  payable  semiannually,  on  the  first 
days  of  January  abd  July,  at  the  Coal  &  Iron 
Bank  of  Middlesboro.  Ky.,  for  a  [>erio<1  of 
ten  years  from  the  first  day  of  July,  1891. 
[Signed]  C.  H.  Woodberry,  Vice  President," 
— the  corporate  seal  being  affixed  and  at- 
tested by  the  secretary;  further  alleging  tbat 
there  were  due  and  payable  from  the  de- 
fendant Town  Company  on  this  guaranty  a 
number  of  past-due  semiannual  dividends, 
which  had  not  been  paid,  and  seeking  Judg- 
ment against  the  Town  &  Lands  Company 
upon  this  allegation;  that  the  defendant 
Town  &  Lands  Company  is  the  successor  of 
the  Town  Company,  and  that  it  had  assumed 
all  liabilities  of  the  Town  Company,  and  is 
liable  for  the  payment  of  the  overdue  divi- 
dends. It  is  further  alleged  tbat  the  guar- 
anty by  the  Town  Company  was  made  simul- 
taneously with  the  iBSUing  of  the  stock  up- 
on which  such  interest  was  guarantied.  Cor 
a  valuable  consideration  passing  from  the 
Investment  Company  of  Middlesboro  to  the 
Town  Company;  that  the  Town  Company 
was  the  promoter  of  the  Investment  Com- 
pany of  Middlesboro,  and  held  and  owned 
a  lai^  amount  of  stock  in  the  Investment 
Company;  that  the  Town  Company  was  di- 
rectly Instrumental  In  the  sale  of  the  stock 
of  the  Investment  Company,  and  was  benefi- 
cially interested  in  all  moneys  realised  from 
the  sale  of  snch  stock;  and  tbat  the  Invest- 
uent  Company  was  Insolvent,  and  had  ceas- 
ed to  do  business.  It  seems  to  us  that  the 
allegations  of  this  petition  are  not  sufficient 
to  support  a  cause  of  action.  We  will  con- 
sider the  q>eclal  and  general  demurrer  sep- 
arately. 

First,  as  to  the  special  demurrer:  A  re- 
ceiver, in  order  to  maintain  an  action,  must 
set  ont  facts  showing  bis  appointment,  and 
by  what  Jurisdiction  appointed;  setting  out, 
also,  BO  much  of  the  proceedings  in  the  cause 
as  will  show  tbat  bis  appointment  is  legal, 
as  the  defendant  may  insist  that  the  facts 
crtnstltuting  the  appointment  as  receiver 
which  are  set  out  shall  be  sufficient  to  show 
tbat  an  appointment  has  been  made,  and 
that  these  facts  must  be  so  stated,  and  with 
such  certainty,  that  they  can  be  traversed. 
See  Newm.  PI.  &  Prac.  305,  30G,  and  Bliss, 
Ck»de  Pt.  §1  203.  The  petition  Is  want- 
log  in  these  essential  averments,  and  the 
special  demurrer  was,  therefore,  properly 
sustained, 

41S.W.-29 


Second,  the  general  demurrer:  Here  two 
questions  arise: 

(1)  Are  the  allegations  of  tbe  petition,  as 
amended,  sufficient  to  support  a  cause  of  aC' 
tion  upon  the  alleged  guaranty  of  the  Town 
Company  indorsed  upon  the  certificates  of 
stock  issued  by  the  Investment  Company, 
by  which  It  guarantied  to  the  holder  thereof 
the  payment  of  a  dividend  at  the  rate  of  7 
per  cent,  per  annum,  payable  semiannually? 
And  are  the  allegations,  sufficient  to  show 
that  it  was  within  the  power  of  tbe  Town 
Company  to  guaranty  the  stock  of  the  In- 
vestment Company,  and  do  they  show  sof- 
flcient  ben^clal  ownership  in  this  stock  as 
practically  to  make  it  liable  as  principal, 
rather  than  as  a  mere  accommodation  guar- 
antor? It  seems  to  be  well-settled  law  that 
a  corporation  is  Impliedly  prohibited  from 
doing  anything  which  it  Is  not  expressly  per- 
mitted to  do  by  its  charter,  or  which  is  not 
fairly  Incidental  and  necessary  to  the  ea- 
Joyment  of  that  which  is  expressly  permit- 
ted. Usually  one  corporation  cannot  ac- 
quire or  guaranty  stock  In  another  corpora- 
tion, because  tbe  state,  which  conferred  the 
franchise,  as  well  as  the  stockholders,  who 
invested  their  capital  In  the  enterprise,  and 
the  creditors,  who  advanced  their  jnoney  on 
the  faith  of  it,  have  the  right  to  rely  on  the 
company's  not  engaging  its  funds  or  risking 
its  property  In  any  business  which  Is  not 
expressly  or  Impliedly  permitted  by  Its  char- 
ter. See  Marble  Co.  v.  Harvey,  92  Tenn. 
11!>,  20  S.  W.  427,  and  Marbury  v.  Land  Co.. 
10  C.  C.  A.  39S,  62  Fed.  335.  The  general 
doctrine  upon  this  subject  is  laid  down  by 
Justice  Gray,  in  Green  Bay  &  M.  R.  Co.  v. 
Union  Steamboat  Co.,  107  U.  S.  100,  2  Sup. 
Ct.  223,  In  which  he  uses  this  language: 
"The  charter  of  a  corporation,  read  In  con- 
nection with  the  general  laws  applicable  to 
it,  is  the  measure  of  Its  powers:  and  a  con- 
tract manifestly  t>eyond  those  powers  will 
not  sustain  an  action  against  tbe  corpora- 
tion. But  whatever,  under  the  charter  and 
other  general  laws,  reasonably  construed, 
may  fairly  be  regarded  as  Incidental  to  the 
object  for  which  the  corporation  Is  created 
Is  not  taken  to  be  prohibited."  The  petition 
alleges  tbat  the  guaranty  in  question  was 
in  writing,  entered  upon  the  books  of  the 
Mlddleslwro  Town  Company,  npon  the  books 
of  the  Investment  Company  of  Middlesboro, 
and  upon  each  certificate  of  stock  issued  by 
tbe  Investment  Cogipany,  and  that  it  was 
done  by  order  of  the  board  of  directors  of 
the  defendant  the  Middlesboro  Town  Com- 
pany; but  the  petition  fails  to  set  out 
specifically  the  provisions  of  their  charter 
wjiich  authorize  the  board  of  directors  to 
make  this  guaranty,  either  expressly  or  by 
implication.  Ordinarily,  a  guarantor  is  one 
who  becomes  responsible  for  a  debt  or  a  de- 
fault for  which  another  person  Is  primarily 
liable,  and  a  guaranty  Is  an  undertaking  to 
be  answerable  for  the  payment  of  some  debt 
or  the  performance  of  some  contract  by  au- 
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other  person,  vho  himself  remaluB  liable  for 
his  own  default.  See  Brandt,  Sur.  p.  2,  |  1, 
and  9  Am.  &  Bng.  Ene.  Law,  07.  There  is 
nothing  In  the  allegations  of  the  petition 
showing  that  the  Investment  Oompany  Its^f 
ever  agreed  to  pay  the  semiannual  dividends 
guarantied  by  the  Town  Company,  but  It  Is 
possible  that  the  Town  Cnnpany  might  ham 
had  such  beneficial  pecuniary  interest  In  the 
sale  of  the  stock  In  question  as  to  hare 
made  itself  liable  as  a  principal  In  this  con- 
tract, provided  it  had  by  law  tlie  antborlty 
to  make  same;  and  the  ali^^tion  of  the 
amended  petition,  that  the  Town  Company 
was  the  iiromoter  of  the  Investment  Com- 
pany, owned  a  large  amount  of  Its  stock, 
and  was  the  beneficiary  of  all  moneys  real- 
ised from  the  sale  of  stock  in  the  Investinent 
Oompany,  would  seem  to  be  sufficient  to  fix 
Its  liability  as  principal,  provided  the  act 
Itself  was  not  beyond  the  scope  of  its  an- 
tborlty. We  think  the  petltlou  is  defective 
In  falling  to  set  out  the  provisions  of  the 
-charteF  wlUch  authorised  the  cratract. 

(2)  The  only  allegation  of  the  petition  un- 
der which  appelant  seeks  to  bold  the  de- 
fendant the  Middlesboro  Town  &  Ijands 
Company  liable  is  tiie  allegation  that  *they 
are  the  snccessorsiio  the  Middlesboro  Town 
Company,  and  assumed  all  liabillttes  and  ob- 
ligations of  said  company,  and  are  liable 
for  the  payment  of  the  obligation  herein- 
before set  out"  This  alligation  is  wholly 
Insufficient  to  bold  the  Town  ft  Lands  Com- 
pany liable  for  the  obligations  of  the  Town 
Company,  and  Is  really  pleading  a  legal  con- 
clusion, which  might  be  deduced  from  facts. 
There  Is  no  allegation  setting  out  the  author- 
ity under  which  the  Town  ft  Lands  Com- 
pany assumed  the  obligations  of  the  Town 
Company,  or  what  tlw  agreement  was,  or 
whether  the  obUgatton  sued  on  was  included 
within  the  liabilities  assumed,  or  whether 
this  assumption  of  the  obligations  of  the 
Town  Company  by  the  Town  ft  Lands  Com- 
pany was  in  writing,  or  the  consideration 
therefor,  or  whether  there  was  any  consld- 
■eratlon  at  all.  The  defradant  Is  entitied  to 
have  all  these  necessary  facts  set  out  in  such 
.a  way  as  to  make  an  Issne  that  will  be  tri- 
.able  by  the  coart 

For  the  reasons  indicated,  we  think  the 
general  demurrer  was  properly  sustained, 
and  the  Judgment  of  the  lower  court  is  there- 
fore affirmed. 


WARD  V.  TRIMBLE. 
(Court  of  Appeals  of  Kentucky.    Feb.  9. 1898.) 
FaACD— Decbit  ix  Bali  or  Bakk  Btocs— Pcb- 

LI8BBD  StaTBXBHTS  OT  BAKK'B  CONDITION— 

LtABiLiTT  OP  Prebident  akd  Dikectobb. 
1.  Where  the  president  of  a  bank  sells  stock 
faeloDgiag  to  him,  referring  to  a  published  state- 
ment over  his  sieuature  as  to  the  coudition  of 
the  bank,  he  ia  liable  to  the  purchaser  in  an 
action  of  deceit  If  the  statement  is  falae,  pro- 
vided the  purchaser  did  not  have  equal  means 
of  luiowledge,  as  he  is,  unlike  a  director,  con- 


clusively presumed  to  know  the  condition  of 
the  bank. 

2.  Where  the  person  to  whom  the  president 
thus  sold  stock  had  as  director  also  signed  the 
published  statement  relied  on,  there  being  a  re- 
buttable preBomption  that  he  knew  the  statement 
was  falae,  if  such  was  the  fact,  the  burden  bt 
on  one  for  whom  he  acted  as  asent  in  making 
the  purchase  to  show  that  he  did  not  have  such 
knowledge  in  order  to  bold  the  president  liable. 

Ap£>eal  from  circuit  cour^  Montgomery 
county. 

**To  be  officially  reported.'* 

Action  by  Eliza  C.  Ward  against  J.  G.  Trim- 
ble for  deceit  In  the  sale  of  bank  stock.  Ver- 
dict and  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed. 

l^ler  ft  Apperson,  for  appellant  A.  T. 
Wood,  for  iQ>pellee. 

WHITE,  3.  On  January  20,  18S8,  tbe  ap- 
pellee, J.  G.  Trimble,  who  was  the  president 
of  tbe  Exchange  Bank  of  Kentucky,  located 
at  Mt  Steiling,  Ky.,  sold  to  the  appellant. 
EUsa  C.  Ward,  16  shares  of  tbe  stock  of  the 
bank,  at  ttie  price  of  $120  per  shares  This 
bank  stock  was  the  property  of  appellee,  Trim- 
ble. The  bargain  and  sale  was  made,  on  the 
part  of  appellant,  through  her  agent,  M.  S. 
T3^er.  In  March,  1892,  appellant  brought  this 
action  In  tiie  Montgomery  circuit  court  for 
damages  In  the  sale  of  the  bank  stock,  alleging; 
tiiat  appellee,  at  the  date  of  the  sale  to  her 
agent,  and  while  the  negotiations  for  same 
were  pending,  referred  to  a  published  state- 
ment of  the  bank,  dated  December  31,  1887, 
which  was  signed  by  appellee  as  president, 
and  was  published  and  circulated  by  him.  in 
which  statement  the  resources  of  tbe  bank 
were  stated  to  be  $320,386.42,  of  which  $245.- 
798.51  were  loans  and  discounts,  913,338.08 
overdrafts,  and  the  undivided  profits  stated  at 
$15,KJ2.41,  the  amount  due  depositors  $209.- 
200.09;  and,  at  the  time,  the  appellee  repre- 
sented that  said  bank  statement  was  corret't. 
and  also  stated,  at  tbe  same  time,  that  all  the 
bad  debts  due  the  bank  had  been  charged  off 
its  books,  with  the  exception  of  a  small 
amount,  and  that  Its  assets  were  worth  dol- 
lar for  dollar.  Appellant  alleged  that  said 
bank  statement  was  incorrect  and  false,  and 
appellee's  statements  were  not  true,  and  that 
he  knew,  at  the  time,  that  the  bank  statement 
and  the  statements  made  by  him  were  Incor- 
rect and  untrue.  Appellant  alleges  that  in 
fact  the  resources  and  assets  were  not  as  much 
by  thousands  of  dollars  as  stated,  and  the 
amount  due  depositors  was  greater  by  thou- 
sands of  dollars  than  stated,  and  that  in  reality 
there  were  no  undivided  profits,  In  fact  no 
profits  at  all,  but  losses;  so  that  the  stock  of 
the  bank  was  worth  only  |65  per  share,  in- 
stead of  the  $130,  as  the  statement  and  repre- 
sentations showed  same  to  be  worth;  and  she 
asked  damages  In  the  sum  of  $825,  being  tbe 
difference  In  tbe  price  from  that  paid  and  the 
real  value.  Appellee,  by  Ills  answer,  admit- 
ted the  sale  of  tbe  stock  at  f  120  per  share,  and 
alleged  that  the  sole  was  made  to  appellant 
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tliroueb  her  agent,  M.  S.  Tyler,  who  at  the 
time  of  the  sale  was  a  director  In  the  bank. 
Appellee  denied  making  any  statements  or  rep- 
resentations to  Tyler  as  to  the  condition  of 
the  bank  that  were  not  true;  denied  that  he 
knew  the  statement  of  the  bank  as  published 
was  not  trae;  denied  that  the  value  of  the 
stock  was  only  f6Q  per  share.  In  a  second 
paragraph  of  the  answer,  appellee  alleged  that 
at  the  date  of  the  sale  to  Tyler,  as  agent  of  ap- 
pellant, Tyler  was  a  stockholder,  director,  and 
attorney  for  the  bank,  and  that  he  had  the  op- 
portunity to  know,  and  did  know,  of  the  condl- 
tfoD  of  the  bank,  and  Ita  resources  and  liabilities, 
and  that  the  statementof  the  hank  of  December 
31,  1887,  B8  stated  in  the  petition,  was  signed 
by  M.  S.  Tyler,  a  director  of  the  bank,  the 
same  person  who  was  the  agent  of  appellant 
in  the  purchase  of  the  stock.  In  a  third  par- 
agraph, appellee  pleads  for  answer  that  he 
was  the  presldoit  of  the  bank  at  the  time  the 
statement  was  made  out;  and  that  M.  8.  Tyler 
and  others  named  were  directors,  and  one 
Iliompson  was  cashier;  and  that  the  cashier 
waa  a  good  bookkeeper  and  cashier,  and  was 
regarded  by  the  directors  and  business  com- 
munity as  a  man  of  integrity,  capacity,  and 
correct  In  business;  and  that  the  bank  state- 
ment of  December  31,  1887,  waa  made  out  by 
said  Thompson;  and  that,  relying  on  the 
character  and  business  capacity  of  Thompson, 
appellee  believed  said  statement  to  t>e  true; 
and  that,  when  be  and  the  board  of  directors 
iTyler  with  the  others)  published  the  state- 
ment, they  did  so  with  the  honest  belief  that 
It  was  true,  and  without  any  Intention  to  de- 
t^^ive  the  public,  the  appellant,  or  any  one  else. 
Upon  the  Issues  made,  the  case  was  tried  be- 
fore a  Jury.  There  were  two  mistrials;  juries 
failed  to  agree.  The  third  resulted  In  a  ver- 
dict for  the  appellee  (defendant  below).  Aft- 
er the  reasons  and  motion  for  new  trial  were 
filed  and  orenmled,  this  an>eal  was  prose- 
cuted. 

The  court  on  the  trial  gave  only  two  instruc- 
tions, which  read  as  follows:  "The  court  in- 
structs the  Jury  that  if  they  believe  from  the 
evidence  that  about  January  20,  1888,  the  de- 
fendant, Trimble,  sold  and  transferred  to  the 
plaintiff,  through  her  agent,  Tyler,  15  shares 
of  the  capital  stock  of  the  Exchange  Bank  of 
Kentucky,  at  the  price  of  f  120  per  share,  and 
that  at  the  time  of  the  sale  of  said  stock,  or 
during  the  pendency  of  negotiations  for  the 
sale  of  the  same,  the  defendant,  Trimble,  re- 
ferred to  the  published  statement  of  the  bank 
dated  December  31,  1887,  in  which  the  re- 
sources of  said  bank  were  stated  *  *  *,  and  rep- 
resented and  stated  to  plalntlfTs  agent  that  said 
bank  statement  was  correct,  and  that  all  the 
bad  debts  had  been  charged  off  its  books  ex- 
cept a  small  amount,  and  that  Its  assets  were 
worth  dollar  for  dollar;  and  If  they  further 
believe  from  the  evidence  that  said  statements 
and  representations  were  made  to  plalntifTs 
agent  with  the  intention  that  said  agent  should 
rely  upon  them,  and  he  did  rely  upon  them.  In 
making  the  purchase;  and  If  Uiey  further  be- 


lieve from  the  evidence  that  said  representa- 
tions or  statements,  If  made,  were  untrue,  and 
were  known  or  believed  by  Trimble  to  be  un- 
true to  a  material  extent,  either  In  that  the 
assets  were  not  worth  dollar  for  dollar,  or  In 
any  other  respect,  which  in  a  material  degree 
decreased  the  amount  of  the  good  and  solvent 
assets  of  the  bank,  or  Increased  its  liabilities, 
and  said  statements  or  representations  were 
not  known  to  or  t>elleved  I^  plaintUT's  agent 
to  be  untrue  at  the  time  of  the  purchase  of 
the  said  stock,— then  they  should  find  for  the 
plaintiff  the  difference,  If  any,  between  the 
actual  value  of  the  stock  bought  by  the  plain- 
tiff through  her  agent  at  the  time  of  the  sale 
If  said  statements  were  false,  and  Its  value  at 
the  time  of  sale,  If  said  statements  and  repre- 
sentations had  been  true,  not  exceeding  $825, 
and  they  may  or  not,  in  their  discretion,  give 
Interest  at  the  rate  of  six  per  cent  per  annum 
from  the  thne  of  the  sale."  (2)  "Unless  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant made  the  statements  or  representa- 
tions as  set  out  In  the  first  Instruction  at  the 
time  of  sale,  or  during  the  pendency  of  nego- 
tiations for  sale,  or  that  such  statements  or 
representations  as  made  were  untrue,  and 
known  or  believed  by  defendant  to  be  untnip, 
then  they  should  find  for  the  defendant." 
These  two  Instructions  were  given  In  a  case 
between  these  same  parties,  when  appellee 
sold  the  stock  as  agent  of  one  Day.  In  that 
case  the  verdict  and  Judgment  was  for  appel- 
lant, Ward,  and  appellee  appealed.  Trimble 
T.  Ward  (Ky.)  31  S.  W.  864.  This  court  af- 
firmed that  Judgment,  saying:  "The  liability 
of  defendant  was  not  made  to  rest  on  any 
constructive  knowledge  or  any  Imputed  knowl- 
edge, by  reason  of  the  position  as  president 
which  he  occupied,  but  upon  his  actual  knowl- 
edge. And  this  exposIUon  of  the  law  was, 
we  think,  more  favorable  to  defendant  than 
the  court,  under  the  facts,  would  have  been 
authorized  to  lay  down."  However,  the  court 
a£Srmed  that  case,  because  the  error  commit- 
ted was  in  favor  of  the  appellant  there,  and, 
being  so,  he  would  not  be  heard  to  complain. 

On  the  trial  herein,  the  appellant.  Ward,  ask- 
ed, and  the  court  refused  to  give,  instructions 
"A"  and  "B."  The  refusal  to  give  these 
two  are  assigned  as  error  In  the  motion  for 
■new  trial.  "A"  Is  after  the  view  of  the  law 
as  given  In  Instruction  1.  "B"  Is  as  follows: 
"The  court  further  Instructs  the  Jury  that 
the  defendant,  Trimble,  as  president  of  the 
Exchange  Bank  of  Kentucky,  was  In  a  situ- 
ation to  know,  and  It  was  his  duty  to  know, 
whether  the  published  statement  of  the  assets 
and  liabilities  of  said  bank,  dated  December 
31, 1887,  over  his  name  as  such  president,  was 
true  or  untrue  In  a  material  respect  as  to  the 
amount  of  the  assets  and  liabilities  of  snid 
bank;  and  If  said  statement  was  In  fact  un- 
true in  a  material  respect  as  to  the  amount  of 
the  said  bank's  assets  or  Uabllitiee  at  the  date 
of  the  said  statement,  and  said  statement  was 
published  or  circulated  with  his  knowledge 
and  consent,  then,  in  contemplation  of  la"* 
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the  defendant  did  know  It  to  be  untrae  In  sucb  I 
respect;  and  if  the  Jury  believe  from  the  evi- 
dence that  plaintiff's  agent,  Tyler,  In  making 
the  purchase  for  plaintiff  of  the  defendant's 
stock  In  said  bank,  relied  on  said  published 
statement  as  trae,  and  believed  the  same  was 
true,  and  was  thereby  Induced  In  whole  or 
in  part  to  make,  and  did  make,  the  purchase 
of  said  stock  from  defendant  at  a  price  great- 
er than  Its  value,  then  said  statement  was  in 
law  fraudulent  as  to  the  plaintiff,  and  she 
is  entitled  to  recover  of  the  defendant,  and 
the  Jury  will  find  for  her  the  amount  of  loss, 
if  any,  they  may  believe  from  the  evidence 
she  has  sustained  by  reason  of  her  said  pur- 
chase, and  the  measure  and  extent  of  dxunages 
are  as  defined  In  instruction  number  one." 
This  Instruction  "B"  should  have  been  given, 
for,  as  said  by  Chief  Justice  Lewis  In  Prewitt 
V.  Trimble,  92  Ky.  182,  17  S.  W.  358:  "For 
leaving  out  of  view  the  question  whether  he 
did  In  fact  know  the  statement  was  untrue, 
being  in  a  situation  to  know,  and  where  it  was 
his  duty  to  know,  he,  in  contemplation  of  law, 
did  know  It,  and  consequently  such  statement 
Is  to  be  held  fraudulent."  The  president  of 
a  bank,  as  between  hlms^  and  parties  not 
with  equal  means  of  knowledge  of  the  bank's 
condition,  must  be  held  to  know  the  condition 
of  the  bank,  and  consequently  whether  the 
statement  published  as  to  its  condition  is  trne 
or  false.  la  such  cases  the  presumption  of 
knowledge  by  the  president  cannot  be  avoided 
by  showlog  that  he,  In  fact,  did  not  know. 
This  harsh  rule  does  not  apply,  however,  to 
the  director  of  a  bank.  In  an  action  against 
a  bank.  It  would  not  be  allowed  to  say  that 
its  dlrectora  were  ignorant  of  the  bank's  con- 
dition, for  m  such  case  the  law  presumes  that 
the  directors  know  every  entry  made  by  the 
subordinate  officers;  but,  In  an  action  against 
the  director  personally,  no  such  presumpUou 
exists.  Bank  t.  Caperton,  87  Ky.  300,  8  S. 
W.  886.  Howerer,  If  this  bank  statement  of 
December  31,  1887,  was  published  and  circu- 
lated over  the  signature  of  the  directors,  with 
their  knowledge,  It  would  be  prima  facie  evi- 
dence that  they  knew  whether  the  same  was 
tme  or  false;  but,  as  to  a  director,  he  may, 
by  proof,  rebnt  this  presumption  of  knowl- 
edge as  to  the  truth  of  the  statemrait,  which, 
as  said  above,  the  president  would  not  be  per- 
mitted to  do.  In  our  opinion,  neither  Instruc- 
tion 1  nor  2,  given,  embraces  the  law  of  this 
case,  as  both  Instructions  leave  the  question 
of  knowledge  or  belief  by  appellee  of  the  truth 
of  the  statement  to  the  jury,  which  it  should 
not  have  done.  The  court  should  say  to  the 
Jury  that  the  burden  Is  on  appellant  to  show 
that  her  agent,  Tyler,  did  not  know  the  state- 
ment of  December  81,  1887,  If  circulated  and 
published  over  his  signature  with  his  knowl- 
edge and  permission,  was  In  fact  untrue,  if 
the  Jury  shall  beUeve  the  statement  to  be  un- 
true. For  the  errors  Indicated,  the  Judgment 
Is  reversed,  and  cause  remanded,  with  direc- 
tions to  grant  sppellant  a  new  trial,  and  for 
proceedings  consistent  herewith. 


BUXGH  T.  KEITH  et  al. 
(8uia«me  Court  of  Arkansas.   Jan.  29,  181^) 

HOH  BSTBAD— BSLBOTIOH— WaITU— ArnAL— Ph» 
SOMPTIOH. 

1.  Under  Const.  1874,  and  statutes  providing 
how  the  homestead  exemption  may  be  sdected. 
the  failare  to  claim  a  boinestead  before  ^e  land 
constituting  it  is  condemned  to  be  sold  to  pny 
a  debt,  is  no  waiver  of  such  claim. 

2.  Where  the  record  does  not  show  that  the 
conrt,  in  an  order  of  sale,  inqnired  into  or  ad- 
judged a  claim  of  homestead,  the  amellate  conrt 
will  indulge  no  presumption  that  tne  daim  was 
adjudicated. 

Appeal  from  drcolt  court.  Ixigan  county; 
J.  V.  Bourland,  Special  Judge. 

Action  by  J.  A.  Keith  and  another  against 
William  Bundi  and  otbera  to  set  aside  con- 
veyances of  real  estate.  From  a  Jodgmmt 
setting  aside  a  supersedeas  isaoed  hr  the  derk 
of  the  circuit  court,  InblbttlDg  the  sate  4^  the 
lands  In  Question,  defendant  WlUlam  Buncb 
appeals.  •  Reversed. 

Bowe  &  Bowe,  for  i^ipellant.   3.  Frank 

Keitb,  for  appellees. 

BATTLE,  J.  On  the  15th  of  February. 
1892.  J.  A.  Keith  and  M.  A.  Keith,  partners 
doing  business  under  the  Arm  name  and  style 
of  J.  A  Keith  &  Co.,  recovered  a  Judgment 
against  Wllllani  Bunch  for  the  sum  of  (113.71, 
and  caused  an  execution  to  be  issued  on  the 
same,  which  was  never  satisfied,  because  no 
property  could  be  found  on  which  to  levy.  In 
the  same  year  they  recovered  another  Judg- 
ment against  the  same  person  for  the  addi- 
tional sum  of  $16.  In  July,  1892,  they  brought 
suit  In  the  Logan  circuit  court  against  Wil- 
liam Bunch.  Isaac  Bunch,  Mary  A.  Mclnturf, 
and  A.  E.  Mclnturf,  to  cancel  two  deeds,  by 
which  William  Bunch  conveyed  certain  lands 
to  Isaac  Bunch  and  Mary  A.  Mclnturf,  allegtug 
that  the  deeds  were  executed  for  the  purpose 
of  defrauding  the  creditors  of  the  grantor. 
At  its  August  term,  1883,  the  circuit  court  set 
aside  and  canceled  the  deeds,  and  ordered 
that  the  lands  thereby  conveyed  be  sold,  and 
the  proceeds  of  the  sole  be  appr^riated  to 
the  payment  of  the  Judgments  of  the  jriain- 
ttffs,  amounting  to  the  sum  of  ¥153.84.  On 
the  24tfa  of  November,  1893,  before  any  of  the 
lands  were  offered  tor  sale,  WlUlam  Bunch 
filed  with  the  clerk  of  the  circuit  court  a 
schedule  in  which  he  claimed  certain  part  of 
the  lands  as  his  homestead;  and  the  derk 
issued  A  siqersedeas  inhibiting  the  sale  of 
the  lands  so  selected.  At  the  January  term 
of  the  circuit  court,  1804.  the  ];dalntUCs  moved 
to  quash  the  sui)ersedeas  on  two  grounds:  U» 
"Because  the  derk  *  •  *  bad  no  authori- 
ty to  issue  a  8Ui>ersedeas  to  r^raln  the  sale  of 
property  decreed  1^  the  [cbrcult]  court  to  be 
sdd;"  and  (2)  "because  the  derk  •  •  • 
erred  In  permitting  the  defendant,  WlUlam 
Bunch,  to  file  a  schedule  [claiming]  exemi>- 
tions,  and  In  Issuing  supersedeas."  The  court 
found  the  schedule  "to  be  regular,"  but  set 
uside  the  supersedeas  on  the  ground  that  Wll- 
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Ilam  Bunch  coald  not  lawfully  claim  laudls  as 
a  homestead  after  they  bad  been  condemned 
to  be  sold. 

Since  the  last  order  was  made,  William 
Bunch  and  J.  A.  Keith  bare  died.  The  former 
left  Mary  Bunch,  his  widow,  surviving  him; 
and  the  latter.  Mattle  Edwards  and  J.  Prank 
Krith,  Us  heirs,  him  sarrlTlng.  This  proceed- 
Ing  has  been  revived  tn  the  name  of  Mary 
Buncb  as  appellant,  and  In  the  names  of  M. 
A.  Keith  as  surviving  partner  of  J.  A.  Keith 
&  Co.,  and  Mattle  Edwards  and  J,  Frank 
Keith  and  others  as  appellees. 

In  denying  to  William  Bunch  the  right  to  se- 
lect a  part  of  the  lands  condemned  to  be  sold 
as  his  homestead,  the  circuit  court  doubtless 
relied  upon  Turner  v.  Yaughan,  33  Ark.  454,  in 
which  It  was  hdd.  in  effect,  that  the  home- 
stead right  is  superior,  under  the  constitution 
of  1868,  to  that  acquired  the  Judgment  cred- 
itor by  instituting  an  acHon  to  set  aside  a  con- 
veyance by  his  debtor  of  a  homestead  for 
fraud,  and  to  sell  the  same,  and  SLpplj  the  pro- 
ceeds of  the  sale  to  the  payment  of  his  Judg- 
ment, but  that  the  debtor  waives  It  unless  he 
asserts  It  t>efore  the  decree  ordering  the  land 
to  be  sold  la  rendered.  But  this  decision  was 
based  upoq  the  constitution  of  IStJS,  under 
which  the  cause  of  action  arose.  Under  the 
constitution  of  1874  and  the  statutes  whlc^ 
provide  how  the  exemptions  allowed  by  it 
may  be  selected,  upon  which  the  question  pre- 
sented to  us  for  decision  depends,  a  different 
rule  governs.  The  failure  to  claim  the  home- 
stead under  them,  before  the  land  constituting 
It  is  condemned  to  be  sold  to  pay  a  debt.  Is  no 
waiver.  In  Robinson  v.  Sweariogen,  56  Ark. 
SS.  17  S.  W.  365.  it  Is  held  that  "a  Judgment 
sustaining  a  general  attachment,  and  ordering 
the  propttty  sold,  does  not  [under  these  stat- 
utes] debar  the  debtor  from  asserting  his  right 
of  homectead  In  tbe  property  at  any  time  be- 
fore the  sale."  There  is  no  matoial  difference 
In  principle  between  that  case  and  this.  In 
the  former  the  homestead  was  levied  upon  un- 
der an  attachment  to  secure  a  debt,  and  was 
condemned  to  be  sold  to  satisfy  the  debt.  In 
the  latter  the  filing  of  the  complaint,  the  is- 
sue of  summona  and  the  service  thereof  upon 
the  defendants  constituted  an  equitable  levy 
<KimberIlng  v.  Hortly,  1  McCrary,  13Q,  1  Fed. 
571),  which  filled  the  place  of  the  attachment 
tn  the  former;  and  to  the  latter,  as  In  the  for- 
mer, an  order  condemning  the  homestead  to  be 
sold  to  pay  the  debt  of  the  ov/ner  was  made. 
In  neithtf  case  was  the  judgment  rendered  to 
enforce  any  lien  except  that  acquired  by  {^ra- 
tion of  law. 

Appellees  say  that  It  was  stated  In  their  com- 
I^lnt  In  the  action  to  set  aside  the  conveyances 
for  fraud  that  certain  lands,  which  were  not  in 
controversy  in  that  action,  were  occupied  by 
William  Bunch  as  his  homestead,  and  that  this 
statement  was  not  denied;  and  therefore  insist 
that  he  should  not  be  allowed  to  claim  any  part 
of  the  lands  condemned  to  be  sold  as  a  pan 
of  his  homestead.  But  the  answer  to  the  com- 
plaint does  not  appear  bi  the  rec«d  hi  thin 


court;  and.  as  said  In  Robinson  v.  Swearlngen. 
snpra,  "thM-e  Is  nothing  In  the  record  by  which 
it  appears  that  the  court  inquired  into  or  ad- 
Judged  the  defendant's  claim  of  homestead  lu 
the  order  of  sale,  and  we  can  Indulge  no  pre- 
sumptions to  that  effect.  There  being  no  ad- 
judication of  this  right,  the  defendant  was  at 
liberty  to  assnt  it  In  the  manner  provided  by 
statute  ait  any  time  before  sale." 

The  Judgment  of  the  circuit  court  s<!t*ins 
aside  the  supersedeas  Issued  by  the  derk  is 
reversed,  and  the  motion  open  which  It  was 
based  is  denied. 


DESHAZO  V.  STATE. 
(Supreme  Court  of  Arkansas.    Feb.  6, 1888.) 
Cbihisal  Law— Fohmsh  Jbopakdt. 
Where,  on  a  prosecution  for  selling  liquor 
without  a  license,  there  is  evidence  of  two  sales, 
and  the  st&te  does  not  elect  on  which  it  will 
ask  a  verdict,  a  conviction  is  a  bar  to  a  sabse- 
quent  prosecution  for  either  of  said  sales. 

Appeal  from  circuit  court.  Boone  county; 
Brlce  B.  Hndgens,  Judge. 

O.  L.  Deshazo  was  convicted  of  selling  liquor 
without  a  license,  and  appeals.  Reversed. 

E.  Q.  Mitchell  and  Garmlchael  &  SeaweU.  for 
appellant    E.  B.  Ktnoworttiy,  Atty.  Goi.,  for 

the  State. 

BUNN,  C.  J.  This  Is  an  Indictment  for  sell- 
ing liquor  without  license,  to  which  the  defend- 
ant pleaded  not  gnilty  and  former  conviction. 
Defendant  shows  In  his  testimony  that  at  a 
previous  term  of  the  trial  court  he  was  tried 
and  convicted  on  another  Indictment  for  a  sim- 
ilar offense;  that  In  the  progress  of  the  trial 
on  that  indictment  evidence  was  adduced  of 
two  unlawful  sales  by  him,  and  that  the  state 
made  no  election  of  which  sale  it  would  prose- 
cute and  ask  a  verdict  at  that  trial,  but  that, 
on  the  contrary,  without  dlrectlcm  or  request, 
they  considered  all  the  evidence  In  the  case: 
and  that  it  Is  Impossible  to  say  upon  what 
evidence  or  for  which  sale  defendant  was  coa- 
vlcted  at  said  first  trial,  and  that  the  second 
sale  testified  to  in  that  trial  Is  the  same  as  he 
now  stands  Indicted  for  having  made.  If  the 
defendant's  plea  Is  sustained  by  the  facts,  he 
should  have  been  acquitted.  But,  as  he  was 
convicted,  there  must  either  be  a  want  of  evi- 
dence to  sustain  tbe  verdict,  or  else  the  Jury 
were  improperly  Instructed.  The  first  instruc- 
tion given  by  the  court  on  Its  motion  reads  as 
follows,  to  wit:  "Gentlemen  of  the  jury,  the 
defendant  is  on  trial  charged  with  the  crime 
of  selling  liquor  without  license.  He  pleads 
not  guilty  and  former  conviction.  Now.  If 
you  find  that  when  tbe  defendant  was  on  trial 
at  a  former  term  of  this  court,  on  a  similar 
charge  to  this  one  preferred  a^Jnst  him,  tbe 
witness  Lewis  testified  to  [another  sale],  and 
tbat  said  sale  was  relied  on  by  the  state  In 
thflt  case.  In  connection  with  another  sale, 
for  a  conviction,  you  will  acquit  the  defend- 
ant."   There  seem  to  be  some  necessary 
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words  left  cut  of  this  Instructl<m.  both  In  the 
transcript  and  the  abstracts,  which  we  include 
In  brackets.  This  Instruction,  In  effect,  makes 
the  plea  of  former  conviction  efFectual  only 
in  case  the  state  Is  shown  to  hare  relied  on  the 
evidence  of  the  second  sale— that  for  which 
defendant  is  now  being  tried— fM  copvicUon  in 
the  first  case.  That  Is  not  the  law.  for  what 
the  state  may  Iiave  relied  on  cannot  affect  the 
consideration  of  the  Jury  in  the  least,  unless 
before  they  retired  to  consider  of  the  verdict 
the  state  had  made  Its  election,  or  the  Jury  In 
some  way  were  directed  to  confine  their  con- 
sideration to  the  other  sale;  that  is,  the  other 
than  that  for  which  defendant  was  tried  In 
this  case.  It  being  otherwise  Impossible  to 
know  for  which  sale  the  Jury  has  made  up 
and  rendered  its  verdict  of  conviction,  the  In- 
struction was  erroneous.  State  v.  Nunnelly, 
43  Ark.  68.  The  second  Instruction  given  by 
the  court  on  Its  own  motion,  although  express- 
ed In  a  different  way,  has  In  It  a  kindred  error, 
and  this  error  Is  not  cured  by  the  Instruction 
given  at  the  request  of  the  defendant,  which 
Is  a  good  Instruction.  For  this  error  the  Judg- 
ment is  reversed,  and  the  canse  remanded  for 
a  new  trial. 


B0OEB8  T.  OAIXOWAY  FEMALE 
OOLLEOE. 

(Snprone  Oonrt  of  Arkansas.    Jan.  22,  1896.) 

BUBSCntlFTIONS  —  LOCATIOIT  OF  COU.IOB  —  CoitDI- 
TtONS  —  BBTOPPBL  —  NOTB  —  UlT*0THO«ISSD 
OhAHOB— BSHBrtOIABT— RiOBT  TO  SUB. 

1.  In  a  suit  to  recover  a  subscription  it  was 
contended  tiiat  it  was  conditioned  on  a  college 
being  located  "in"  the  town  of  S.,  instead  of 
outside  the  corporate  limits.  The  evidence  was 
conflicting.  Held  a  question  of  fact,  on  which 
the  finding  of  the  trial  court  was  conclusive. 

2.  Citizens  of  the  town  of  S.  subscribed  a  fund 
for  the  location  of  a  c<dlege  "in"  S.  The  town 
was  in  part  outtlde  the  con>orate  limits.  Held, 
that  the  college  representatives  were  ^und  to 
locate  the  college  in  the  town,  but  not  neces- 
sarily  inside  the  corporate  limits. 

3.  It  is  a  question  of  fact  as  to  whether  the 
college  was  located  in  the  town  or  in  the  coun- 
try, and  the  trial  court's  finding  will  not  be  dis- 
turbed. 

4.  Citizens  of  the  town  of  S.  presented  a  sub- 
scription list  to  the  representatives  of  a  church, 
conditioned  on  the  locatioQ  of  a  college  at  S. 
The  representatives  accepted  the  subscription, 
located  the  college  at  S.,  and  appointed  agents 
to  carry  out  the  contract.  Beta,  that  the  loca- 
tion was  a  valuatde  considerahon,  and  hence 
the  subscription  could  not  afterwards  be  with- 
drawn. 

5.  A  subscription  list  lacked  $364  of  the 
amount  necessary  to  bind  the  subscribers.  Cer- 
tain persons  guarantied  this  balance.  It  tran- 
spired that  a  subscription  of  $1,000  bad  been  un- 
authorized, and  the  guarantors  paid  the  $1,364. 
Held,  that  the  condition  of  the  tottii  subscription 
had  been  ful&llod, 

6.  One  who  has  taken  a  iffominent  part  In 
getting  up  a  snbscription  list  as  a  consideration 
for  the  location  of  a  college,  and  knows  how 
the  individual  subscriptions  were  taken,  and 
makes  no  objection  when  the  list  Is  presented 
to  and  accepted  by  the  college  representatives, 
is  estopped  to  allege  that  certain  subscribers 
were  acting  in  bad  faith,  and  that  the  list  was 
in  fact  short  of  the  total  amount  necessary  to 
bind  aubscribera. 


7.  In  getting  up  a  subscription  list  for  the  lo- 
cation of  a  coll«ejR.  proposed  to  be  one  of  four 
to  .subscribe  f^fiw  each.  It  was  represented 
to  6.  that  the  success  of  the  venture  depended 
on  him  as  the  fourth  of  such  subscribers,  and 
he  authorized  a  subscription  of  $2,500.  G.  aft- 
erwards made  his  note  for  $2,500  on  the  under- 
standing with  third  persons  that  they  were  to 
raise  $1,500  for  him  as  a  credit  on  the  note. 
Such  persons  had  no  authority  to  release  the 
subscription,  and  Hie  beneficiary  was  without 
fraud,  flrfd,  that  G.'s  subscription  was  valid 
as  fulfilling  the  condition  to  bind  R. 

8.  Where  a  subscription  for  the  location  of  a 
college  has  been  accepted  and  acted  on,  the 
subscribers*  liahility  cannot  be  affected  by  notea 
made  for  the  subscriptions,  containing  condi- 
tions unauthorized  by  the  beneficiary. 

9.  A  subscription  list  for  the  location  of  a  de^ 
nominationai  college  was  presented  to  and  ac- 
cepted by  a  church,  and  the  college  was  dnly  in- 
corporated.  Betd,  that  the  college,  being  the 
ben^ciary,  could  sue  to  recover  the  sntncrip- 
tions, 

BatUe.  J.,  dissenting. 

Appeal  from  chancery  court  White  county; 
Thomas  B.  Marthi,  Chancellor. 

Suit  by  the  Galloway  Female  College  against 
H.  B.  Rogers,  executor  of  T.  J.  Il<«ers,  de- 
ceased, on  a  note  made       testatw.  From 
Judgment  In  favor  of  plaintiff,  defendant 
peals.  Afltrmed. 

Cockrill  &  Cockrill,  for  appellant  J.  N.  Cy- 
pert  Green  &  Hicks.  W.  B.  Smith,  and  J.  W. 
HoOBC,  for  appellee. 

WOOD,  J.  This  suit  was  to  recover  of  one 
T.  J.  Rogen,  $2,500,  the  amount  of  a  sub- 
scription to  the  Methodist  Episcopal  Church 
South,  alleged  to  have  been  given  for  the  pur- 
pose of  locating,  bnllding,  and  maintainli%  a 
female  college  at  the  town  of  Searcy.  The  de- 
fense was  that  the  promise  was  made  on  three 
conditions,  viz.:  "(1)  That  three  citizens  of 
Searcy,  other  than  himself,  should  subscribe 
$2,000  each;  (2)  that  an  aggregate  of  not  leas 
than  $25,000  should  be  subscribed  by  the  dt- 
izens  of  Searcy;  and  (3)  that  the  college  should 
be  located  within  the  then  corporate  limits  of 
the  town  of  Searcy,"— neither  of  whidi  bad 
been  perform'ed;  also  (4)  that  the  offer  to  sub- 
scribe was  withdrawn  before  it  was  accepted; 
and  (S)  that  there  could  be  no  recovery  t^ton 
the  original  subscription.  We  will  consider 
these  in  the  order  they  are  presented  coni>- 
sel. 

First.  Was  the  subscription  upon  condition 
that  the  collie  should  be  located  "within  the 
corporate  limits  of  Searcy"?  The  chancellor 
found  "that  Tbos.  J.  Rogers,  In  his  lifetime,  to- 
wlt,  on  or  about  the  27th  day  of  February. 
1S8S,  subscribed  the  sum  of  two  thousand  five 
hundred  dollars  for  the  purpose  of  Inducing  the 
location,  building,  and  maintaining  a  college  far 
the  education  of  females  'at'  the  town  of 
:?earcy,"  etc.  In  the  latter  part  of  the  year 
1SS7  the  Methodist  Eplsc<^  Church  Soutb. 
throng  its  three  annual  conferences  of  the 
state,  ai^lnted  a  committee,  "with  unrestrict- 
ed authority,"  '*to  consider  the  educational  In- 
terests of  the  church  in  Arkansas,  and  to  i«t>- 
Tide  tor  the  establishment  of  a  female  coUese^ 
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to  be  under  tbe  patronage  of  tbe  said  confa- 
fDces."  Several  towns  of  the  state  were  spoken 
of  aB  suitable  for  the  locatloD  of  such  a  college, 
and  were  competitors  for  It.  Among  the  num- 
ber vas  Searcy.  A  few  of  Its  dtlzens  Inrlted 
Bishop  Oalloway,  who  was  the  presiding  bisb- 
of  tbe  conferences  In  Arkansas,  to  deliver  an 
address  at  Searcy,  which  be  did  on  Sunday,  the 
liBth  day  of  Felraaiy,  1888.  At  the  dose  of  his 
address  he  gave  an  opportunity  to  tbe  people 
there  assembled  to  subscribe  to  a  fund  for  tbe 
purpose  above  Indicated.  Eugene  Cypert  acted 
as  secretary  or  recorder,  putting  down  the 
names  of  the  subscribers  and  tbe  amounts  sub- 
scribed. Tbe  blabop  stated  that  he  "thought  a 
bonus  of  $25,000  was  necessary,"  and  that, 
while  he  could  not  ''speak  authoritatively  for  the 
commlssltm,"  he  "felt  sure  that  bonus  would 
sectire  tbe  college."  Much  testimony  has  been 
adduced  pro  and  con  upon  tbe  question  of 
whether  the  bishop,  In  making  the  proposition, 
and  R<^er8  In  accepting  It,  for  a  subscription  to 
the  location  of  a  college,  used  the  words,  "in 
Searcy"  or,  the  words  "at  Searcy."  As  to  what 
particular  words  were  employed  Is  piu%ly  a 
question  of  fact  Tbe  proof  Is  ample  to  support 
Tbe  finding  of  tbe  cbance)k>r  that  "at  Searcy" 
was  used.  But  It  Is  argued  that  Rogers  sub- 
Mcribed  upon  condition  that  the  college  was  to 
I*  located  "In  Searcy,"  meaning  "within  the 
corporate  limits."  and  that  such  was  the  con- 
tract even  if  "at"  instead  of  **ln"  was  employ- 
ed to  express  it.  The  prqiosltlon  "at,"  "when 
used  to  denote  local  position,  may  mean  'In,  on, 
near  by,*  etc.,  according  to  the  context,  denot- 
lug  QBoally  a  place  conceived  of  as  a  mere 
point:  *  *  *  as,  with  names  of  towns,  at 
strafTord.  at  Lexington.  •  •  •  But  If  the 
(-It3'  Is  of  great  size,  'In'  Is  commonly  used,  as. 
In  Ix>Ddon.  •  *  •  Unless,  again,  the  city  Is 
conceived  of  as  a  mere  geographical  point;  as. 
our  financial  interests  center  at  New  York." 
Centmy  Diet,  "At"  "With  the  names  of  dtles 
and  towns  the  use  of  'at*  or  'In'  depends,  not 
ctilefly  upon  the  size  of  the  place,  but  upon  the 
iwlnt  of  view.  When  we  think  merely  of  the 
local  or  geographical  point  we  use  'af ;  whea 
we  think  of  Induslve  space,  we  employ  'In,'— 
»s.  we  arrived  at  Urerpool;  there  are  a  few 
rich  men  In  this  village."  Stand.  Diet.,  "At" 
"Primarily,  this  word  'at'  expresses  tbe  rela- 
tion of  presence,  neartiess  In  place.  *  *  * 
It  la  less  definite  than  'In'  or  'on.*  At  the  house 
may  be  In  or  near  tbe  hotise."  Webat.  Diet., 
"At."  To  determine  the  true  sense  In  which 
words  are  used,  we  mtist  consider  tbe  subject- 
matter  concerning  which  thc^  are  used,  and  the 
(•Ircumstances  calling  for  their  application  to 
any  given  subject.  State  r.  Old  Town  Bridge 
corp..  86  Me.  17,  26  Atl.  M7;  Harris  v.  State, 
72  Miss.  964,  IS  South.  38T.  The  Methodist 
Rplscopal  Church  South  had  In  view  the  estab- 
lishment of  a  college  at  some  eligible  town  or 
city  In  tbe  state  that  would  offer  a  suffldent 
oooshleratlon  In  money  to  be  used  In  erecting  a 
roDege  building.  Hie  church  bad  no  funds  for 
that  porpow,  and  vras  dependent  upon  such  do- 
utfona  n  might  be  offered  bj  eltlceiia  of  the 


town  or  dty  seeking  the  location  of  the  col- 
lege. Tbe  question  uppermost  in  the  minds  of 
tbe  representatives  of  the  dtiirch  was  to  raise 
as  a  consideration  for  the  college  location  the 
sum  of  1125,000.  Tbe  inoposltlon  of  locating 
the  college  within  or  without  tne  corporate  lim- 
its of  the  town  or  dty  securing  the  location 
thereof  was  never  tbooght  of  by  those  who 
spoke  for  the  church  tmtll  after  the  subscrlpUon 
list  had  been  tendered  and  accepted.  Bishop 
Galloway  testlfled  on  this  point:  "I  do  not  re- 
member that  he  [Rogers]  asked  me  any  ques- 
tion about  the  location  Inside  or  outside  the 
corporate  limits  of  Searcy.  I  do  not  think  It 
was  presented  to  me.  or  mentioned  by  me,  when 
the  subscriptions  were  taken."  Many  witness- 
es testify  to  the  same  effect  and  there  Is  no 
proof  to  the  contrary.  Mr.  Rogers  was  a  man  of 
large  possessions  In  realty  In  tbe  town  of 
Searcy  and  In  the  county  of  White.  He  was 
an  enterprising  cltlaen,  "and  manifested  great 
Interest  In  this  project,  as  be  usually  did  in  all 
enterprlaes  be  tmdertook."  He  was  present  at 
a  prdlmlnary  meeting  of  the  dtlzena  a  few 
nights  before  tbe  day  he  subscribed,  annotmclng 
that  he  would  give  as  much  towards  securing 
the  coU^i^  as  any  one  else,  and  urging  with  his 
accustomed  zeal  and  energy  other  dtlzois  to 
become  subscribers,  and  to  say  what  they  would 
give.  At  a  meeting  of  the  subscribers  and  oth- 
er dtlzens  on  the  day  following  the  Simday 
meeting,  Risers  was  present  This  meeting 
was  for  the  double  purpose  of  ratifying  what 
had  been  done  the  day  before,  and  to  complete 
the  subscription  list  for  $25,000,  the  amoimt  re- 
quired to  secure  tbe  location.  The  secretary  of 
this  meeting  was  bistructed  to  compose  "a  cap- 
tion for  tbe  subscription  list  descriptive  of  the 
list  and  Its  purposes."  That  caption  reads: 
"Following  la  a  list  of  those  who  have  sub- 
scribed for  the  purpose  of  securing  tbe  location 
of  the  Methodist  State  Female  College  at 
Searcy,  the  amounts  by  them  respectively  sub- 
scribed being  set  opposite  their  names."  It 
was  expressly  mentioned  'and  understood  at 
this  meeting.  In  the  presence  of  Rogers,  that  tbe 
sulscriptions  made  by  those  present  on  tbe 
Sunday  prccedli^  were  ratified.  The  list  was 
completed,  and  at  another  meeting  at  the 
church  Monday  night  the  list  of  subscribers  con- 
taining tbe  above  caption  was  presented,  In  a 
speech  by  Prof.  Rives,  Sr.,  on  behalf  of  the 
citizens,  to  tbe  cbinrch  committee,  and  was  by  It, 
then  and  there,  on  motion,  duly  accepted,  and 
the  collie  located  at  Searcy.  Rogers  was  pres- 
ent at  all  the  meetings,  but  at  none  of  them  did 
he  even  suggest  or  Intimate  that  his  subscrip- 
tion was  grounded  upon  the  condition,  In  ex- 
1^88  terms,  that  the  college  was  to  be  located 
"within  tbe  COTporate  limits  of  Searcy."  Some 
of  the  largest  subscribers  testify  that  had  he 
done  so,  they  would  not  have  subscribed. 
In  tbe  light  of  events  which  transpired  soon 
after  the  college  had  been  located  at  Searcy, 
we  think  It  doubtless  true  that  Rogers  was 
prompted  to  his  commendable  liberality  and 
herculean  endeavors  In  securing  the  loca- 
tion of  the  college  at  Searcy  by  both  the 
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deilK  and  expectatton  ot  harlng  tbe  «d]ege, 
when  bnllt,  placed  upon  his  ground,  most 
of  which  vu  wfthln  tbe  oorporate  limits. 
There  was  every  reason  for  him  to  be  In- 
spired with  snch  a  hope,  and  to  tw  urged  bj 
such  a  motive;  for  tbe  tract  of  land  iriilch 
he  owned  at  that  time  In  Searcy  was  regard- 
ed, by  many  as  well  as  Bogers,  as  by  far  the 
most  snitabte  site  to  be  had  for  the  odlege 
location.  Indeed,  at  that  time  It  was  at 
most  the  consensns  of  opinion  that  the  Rog- 
en  tract  was  the  most  ellglMe,  and  the 
committee  to  select  the  grounds  for  the  col- 
lege building  and  campus  agreed  to  select 
this  tract,  and  would  have  done  so,  but  for 
the  fact  that  insuperable  barriers,  as  they 
supposed,  stood  In  the  way  of  their  securing 
title  to  another  small  tract  (Shlnpoch)  ad- 
joining, whl(A  was  regarded  by  the  com- 
mittee as  necessary  for  the  college  campus; 
and,  of  course,  the  necessary  grounds  for 
the  campus,  as  well  as  for  the  building,  had 
to  be  considered  In  selecting  the  situs  for 
the  college.  Although  Rogers  doubtless  had 
In  his  mind  the  final  location  of  the  college 
on  his  own  ground,  we  think  the  fact  that  he 
and  so  many  others  considered  his  as  the 
most  suitable  location,  made  him  willing  to 
take  his  chancM  on  finally  securing  it  on  his 
ground  after  the  location  should  be  de- 
termined upon  for  Searcy.  The  paramount 
consideration  with  him  first  was  the  location 
of  the  college  at  Searcy,  without  which  be 
could  not  expect  to  have  the  college  build- 
ing located  on  his  land.  Another  cogent 
fact  diowiug  this  Is  that  the  tract  which  he 
himself  preferred  was  not  all  within  the 
corporate  limits,  and  the  only  other  tract 
which  any  one  considered  at  all  suitable 
was  not  all  within  the  corporate  limits.  We 
find  nothing  In  the  record  to  justify  the  con- 
clusion that  the  parties  to  the  contract  used 
the  word  "at"  in  any  other  sense  than  usu- 
ally Indicated  by  the  term,  denoting  a  place 
conceived  of  as  a  mere  get^apblcal  point, 
just  as  we  would  say.  speaking  of  the  loca- 
tion of  a  village,  or  some  institution:  "Hen- 
drlx  Collefie  Is  located  at  Conway,  the  Uni- 
versity at  FayettevlUe.  We  are  going  to  lo- 
cate a  college  at  Searcy,"  etc.  It  Is  true 
that  '*a^'  Is  often  used  to  denote  Inclusive 
space,  and  such  is  the  case  when  it  Is  used, 
as  it  frequently  is,  to  lay  the  venue  In  crim- 
inal cases.  It  being  necessary  In  those  cases 
to  show  that  the  crime  was  perpetrated  with- 
in the  jurisdiction  of  the  court.  Graham  v. 
State.  1  Ark.  171;  Blackwell  v.  State.  30 
Tex.  App.  416.  17  S.  W.  1061;  Augustine  v. 
State,  20  Tex.  450;  State  v.  Nolan.  8  Kob. 
(La.)  517;  Bl^.  Forms,  |  90:  1  Blsh.  Cr. 
Proc.  I  378.  See,  also,  other  cases  cited  In 
brief  of  appellant  In  whieh  "at"  was  used 
in  the  sense  of  "in,"  denoting  acts  to  be  per- 
formed within  definite  limits.  But  should 
we  concede  that  "at"  was  used  by  the  par- 
ties In  the  sense  of  "In,"— which  is  the  most 
that  can  be  claimed  for  It  under  the  proof, 
—still  It  does  not  follow  that  it  means  "with- 


in tbe  corporate  limits."  In  Bank  v.  Wilson. 
62  Ark.  143,  M  &  W.  644,  Judge  Biddlck 
said,  "There  may  be  towns  that  have  over- 
grown thtf  r  corporate  limlta."  Generally,  In 
speaking  of  a  town  as  a  mere  idace  of  geo- 
graphical location,  we  have  no  reference 
whatever  to  the  corporate  limits^  but  simply 
use  the  name  of  the  town  as  designating 
the  aggregate  body  of  people  living  In  such 
conslderatAe  collection  of  dwelling  houses, 
and  in  such  proximity  as  to  eonstltate  a 
town,  aa  distinguished  from  the  country. 
Stand.  Diet..  "Town."  For  butance.  If  the 
bishop  did  say,  "We  propose  to  locate  a  col- 
lege *ln*  Searcy,"  no  one  would  have  been 
Justified  In  concluding  from  that  language 
alone  that  he  meant  "within  tbe  corporate 
limits  of  Searcy,"  as  contradistinguished 
from  that  part  of  the  town  lying  beyond  the 
corporate  limits.  And  It  is  shown  that  a 
large  numbn  of  the  hibaUtants  of  fiie  town 
dwelt  beyond  the  corpwate  limits.  Snch  a 
proposition,  however,  coming  from  the  com- 
mittee of  the  church,  would  bind  It  to  lo- 
cate tbe  college  In  tbe  town  of  Searcy,  and 
not  in  the  country  adjacent  thereto.  In  this 
view  of  tbe  case,  whether  or  not  the  collefie 
was  located  In  the  town  or  country  is  a  ques- 
tion of  tAiA  upon  which  the  finding  of  the 
trial  court  wiU  not  be  disturbed. 

Second.  It  Is  contended  "that  there  can  be  no 
recovery,  because  Rogns  withdrew  his  offer 
to  subscribe."  Aa  soon  as  Rogers  ascertsined 
that  the  committee  who  had  been  appointed  to 
fix  upon  the  situs  for  the  college  would  go  be- 
y<»id  the  corpraate  limits  to  look  at  locations, 
he  notified  members  of  tb^  committee  that 
they  bad  no  power  to  look  at  locations  be- 
yood  tbe  corporate  limits,  and  be  told  Hr. 
Pipkin,  who  was  a  member  oC  the  committee 
of  the  conferences,  that  he  would  not  *^»y  a 
cent"  If  the  college  was  located  out  of  town. 
He  notified  tbe  building  committee  to  the  same 
effect  It  may  be  said  pmpody  that  these 
were  the  agendes  left  In  charge  by  the  cbureh 
committee  to  carry  on  the  woik,  in  the  ab-. 
sence  of  said  committee,  until  the  college 
filionld  be  duly  organized  and  Incorporated. 
So  tbe  notice  that  he  did  not  Intend  to  be 
boimd  by  his  snbscrlption  was  sufficient.  But 
this  notice  was  not  given  until  attet  the  Mtm- 
day  night  meeting,  when  tbe  snbacrlptfam  list 
was  presmted  to  the  representatives  of  the 
church,  and  accepted  by  them,  and  the  location 
of  the  college  givm  to  Searcy.  Hie  contract 
between  Mr.  Rogers  and  tbe  church,  as  stated, 
was  closed  thai  night  The  twms  of  the  con- 
tract were  that  the  church,  fw  a  valuable  con- 
sldeiation  moving  from  the  citizens  ci  Searcy, 
would  locate,  build,  and  maintain  a  college 
there,  and  that  the  subscribers,  In  considera- 
tion of  the  performance  of  these  stipulatlima 
by  the  church,  would  pay  to  it  certain  amounts. 
The  rule,  as  announced  by  the  best  text  writ- 
ers and  the  best  adjudications,  Is  that  a  gratu- 
itous sulwcriptlon  will  be  considered  as  only  a 
continuing  offer  to  make  a  gift,  and,  until  ac- 
c^ted  by  the  promisee,  and  acted  upon  in 
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-sucti  manner  as  to  raise  a  conBlderatltm,  it 
may  be  withdrawn.  1  Whart  Cont  S28; 
Clark,  OonL  167;  1  Pars.  Cont.  451;  AnsoD, 
■Gont  73,  note;  l  Beach,  Cont.  j  206;  Meth- 
odist Kplacopal  Church  t.  Kendall,  16  \m. 
Law  Reg.  (N.  S.)  &46;  Id.,  121  Mass.  528; 
Richelieu  Hotel  Co.  v.  International  M.  £. 
-Co.,  140  ni.  248,  29  X.  E.  1044;  Grand  Lodge 
V.  Famham,  70  Cal.  158,  11  Pac.  592;  Bap- 
tist Church  V.  Cornell.  117  N.  Y.  601.  23  N. 
El  177.  See.  also,  note  of  Judge  Bennett  to 
Methodist  Episcopal  Church  t.  KendaU,  16 
Ayn.  Law  Reg.  (N.  S.)  supra.  where  cases  on 
"Subscription"  are  rerlewed.  "Any  benefit  ac- 
-cruing  to  him  who  makes  the  promise,  or  any 
loss,  trouble,  or  disadvantage  undergone  by  or 
-charge  Imposed  upon  him  to  whom  It  Is  made, 
Is  a  sufficient  consideration  to  sustain  a  prom- 
ise." Ex  parte  Hodges,  24  Ark.  201;  Troy 
Academy  v.  Nelson,  24  Vt.  189;  Amherst  Acad- 
emy V.  Cowls,  6  Pick.  427;  Barnes  v.  Fer- 
ine, 12  N.  Y.  1&  25;  Methodist  Episcopal 
Church  v.  Kendall,  supra.  As  soon  as  the 
subscription  was  accepted,  the  church  entered 
upon  the  performance  of  her  part  of  the  con- 
tract by  locating  the  college  at  Searcy,  ^is, 
too.  was  the  most  important  part  of  the  con- 
tract for  the  church  as  well  as  the  subscrlb- 
-«rB,  for  it  deprlTed  the  church  of  entertaining 
propositions  of  dcmatione  from  other  places  In 
the  state,  however  liberal  and  Inviting  they 
may  have  been,  and  by  the  act  of  locating  the 
college  the  subscribers  got  all  they  were  then 
asking.  Furthermore,  the  church  immediately 
ofHistltnted  agencies,  and  put  tbera  to  work  to 
■carry  cut,  in  good  faith,  her  part  of  the  con- 
tract; which  these  agencies  were  doing  when 
Rogers  concluded  that  he  would  not  be  bound 
by  his  subscription.  Moreover,  this  subscription 
was  not  an  offering  to  charity,  and  It  was 
-something  more  than  a  mere  snbscrlptlou  to  & 
puUlc  purpose.  The  presentation  of  rhe  biiI>- 
scrlptlon  list,  under  the  circumstances,  car- 
ried with  it  the  request  that  the  church  locate 
the  college  at  Searcy,  and  thus  deny  it  to  all 
•otber  places.  The  granting  of  this  request 
meant  the  expenditure  of  thousands  of  dol- 
lars by  the  church,  and  the  bestowmeut  upon 
the  subscribers' of  a  real  benefit.  I*bilomath 
<3oUege  v.  Hartless,  2S  Am.  Rep.  511.  In  Wll- 
llanM  V.  Rogan.  59  Tex.  436,  the  court  said: 
"TUa  Is  not  an  ordinary  case  of  a  subscription 
•to  some  charitable  or  public  purpose,  hi  which 
there  are  no  eontiactlng  parUes  except  the  sub- 
scrRwrs;  but  the  snbsorlbers  are  the  parties 
upon  one  idde,  and  the  district  conference  the 
party  upon  the  other  side.  Upon  the  accept- 
ance of  Hie  im^rasitlfni  of  the  conference,  the 
subscribers  became  bound,  as  did  the  confer- 
ence.  upon  Its  acceptance  of  the  subscription 
and  agreement  to  bufld  In  accordance  with  tiie 
terms  of  the  subscription.  There  was  then 
a  mntnality  of  agreement,  so  Oiat  each  party 
bad  the  right  to  h<^  tibe  other  to  a  bindli^ 
-agreemeat,  and  It  became  so  pverlous  to  or 
even  without  the  performance."  Ttiere  is  am* 
pie  wamuit  In  the  law,  under  the  facta  of  this 
.case,  for  biding  Rt^rs  to  his  subscription 


without  going  to  the  extent  of  the  Texas  court, 
though  there  is  a  stnmg  line  of  cases  support- 
ing this  doctrine.  Collier  v.  Society,  8  B.  Mon. 
88;  Troy  Academy  v.  Nelson.  24  Vt  194;  In- 
stitute V.  French,  16  Gray,  196  (cases  cited); 
Trustees  v.  Ripley,  6  Me.  382;  Anatm,  Cont. 
p.  94,  note,  "Subscriptions." 

Third.  Was  the  subscription  of  Rogers  upou 
condition  that  there  should  be  a  full  subscrip- 
tion of  $25,000,  and.  If  so,  was  the  condition 
fulfilled?  Bishop  Galloway,  speakiug  presum- 
ably for  the  church  committee,  required  a 
bonus  or  subscription  of  $25,000  as  a  condition 
precedent  to  the  location  of  the  college  at 
Searcy.  The  church,  under  this  proposition, 
was  not  bound  to  locate  the  coUege  until  said 
amount  was  subscribed,  and  upon  the  author- 
ity of  Turner  v.  Baker,  80  Ark.  186,  neither 
were  the  subscribers  (unless  for  otber  reasons), 
for  the  stipulations  of  the  contract,  when  en- 
tered upon,  bad  to  be  mutually  binding  upon 
the  respective  parties  to  constitute  a  valid  con- 
sideration. Was  the  $25,000  subscribed?  A 
subscription  list  showing  that  said  amount  bad 
been  subscribed  was  presented  to  the  commit- 
tee. True,  It  contained  the  names  of  WIl- 
bum  and  Greer,  who,  It  Is  said,  were  not  bonn 
fide  subscribers  of  the  amounts  named  for 

I  each,  and  that,  even  reckoning  these,  the  U»t 
lacked  $364  of  the  necessary  amount.  Greer'i^ 

!  subscription  was  authorized  by  him:  Wll- 
bnm'B  was  not.  However,  the  list  shows  the 
names  of  six  gentlemen  "who  gave  a  written 
guaranty  of  balance,  $364."  When  It  was  as- 
certained that  WUbum's  subscription  for  $1.- 
000  was  not  authorized  by  him,  the  six  gentle- 
men who  had  guarantied  the  balance  held 
themselves  bound  undrr  the  terms  of  their 
agreement  to  make  this  good,  and  did  so. 
They  were  the  parties  to  the  agreement  "to 
make  up  tne  balance,"  and  must  have  under- 
stood what  that  meant  better  than  any  one 
else.  In  the  absence  of  any  showing  to  the 
contrary,  we  think  Lheir  construction  of  what 
they  were  required  to  do  "to  make  up  the  bal- 
ance" (although  $364  was  expressly  named) 
should  be  taken  as  the  true  state  of  the  case. 
Therefore  a  finding  ihat  $26,000  was  sub- 
scribed would  not  be  clcariy  against  the  pre- 
ponderance of  the  evidence.  But,  Aould  we 
be  mistaken  in  this,  stin  the  contention  could 
not  avail  Rogers,  for  so  long  as  the  doctrine 
of  estoppel  In  pals  retains  Its  potency  hi  a 
court  of  conscience  one  will  not  be  heard  to 
deny  the  existence  of  a  certain  state  of  facts 
which  he,  ^ther  In  express  terms  or  by  con- 
duct, r^resented  as  existing,  and  which  he  In- 
tended to  be  acted  vpaa  by  another  In  a  cer- 
tain way,  and  which  was  so  acted  uptrn  In 
good  faith  by  the  other,  to  his  detriment. 
Carr  v.  Railway  Co.,  Ij.  R.  10  a  P.  307;  Seton 
V.  Lafone,  19  Q.  B.  DIv.  68,  70;  Troy  Acad- 
emy V.  Nelson,  supra;  2  Herm.  Estop.  Res 
Jud.  H  768.  762,  764.  "The  getting  up  of  tiie 
subscription  was  the  business  at  the  dtbsens." 
The  business  of  the  church  committee  was  to 
locate  the  college:  In  the  work  of  "getting 
up"  and  perfecfng  the  subscription  list,  Rog- 
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en  took  a  prominent  part  He  knew,  or  abould 
bare  known  (being  present),  how  tbe  alleged 
subscriptions  of  WUbum  and  Qreer  were  tak- 
en; that  the  former  was  by  the  daughters 
ot  WUbum,  and  the  latter  through  Mr.  Pipkin. 
At  the  Monday  afternoon  meeting  he  made  no 
objection  to,  and  no  inquiry  concerning,  tbe 
two  subscriptions  now  called  In  question.  Bnt, 
on  the  contrary,  so  well  satisfied  was  he  that 
the  list  met  the  requirements  of  the  committee 
as  to  the  $25,000,  and  that  It  would  be  accepted, 
that  he  joined  In  a  request  to  the  bishop  to  ai>- 
polnt  a  commlitee  on  the  location  of  the  col- 
lege site,  and  himself  proposed  how  that  com- 
mittee should  be  constituted  The  church  com- 
mittee, some  of  whom  were  present  at  all  the 
meetings,  could  not  hare  fal  ed  to  observe  that 
Rogers  was  a  leading  spirit  In  the  enterprise. 
WTien  Prof.  Blres,  representing  Rogers  and 
all  the  subscribers,  presented  the  list  as  a  sub- 
scription list  for  $25,000,  the  church  committee 
liad  the  right  to  rely  upon  this  representation. 
There  was  nothing  to  ^ve  notice  that  the  sub- 
scribers present  were  not  acting  In  the  utmost 
good  faith.  Rogers  was  a  resident,  knew  the 
subscribers,  and  knew  what  the  committee  de- 
manded. The  committee  "took  the  subscribers 
at  their  word,"  so  to  8i>eak,  accepted  the  list  as 
a  subscription  for  $25,000,  and  located  the  col- 
lege at  Searcy,  expending  thousands  of  dollars 
more  than  the  subscription  of  $^,000  In  Its 
<'rectlon  and  equipmenL  But  that  Rogers  got 
what  he  asked  would  be  enough,  under  the  cir- 
cumstances, to  sweep  him  from  any  standing 
In  a  court  of  equity  on  this  contention. 

Fourth.  Is  the  subscription  of  Rogers  "rold 
1)pcause  tbe  condition  that  four  persons  should 
subscribe  $2,500  each  was  not  complied  with7* 
It  la  claimed  that  O.  B.  Oreer  was  not  a  bona 
tide  subscriber  for  $2,500.  Rogers  proposed  to 
be  one  of  four  to  subscribe  $2,500  each.  This 
was  not  a  condition  imposed  by  the  church,  but 
Rogers  had  tbe  right  to,  and  did,  make  It  a 
condition  for  binding  him.  Greer  authorized 
Pipkin  to  enter  his  name  upon  the  subscription 
list  for  $2,500.  This  was  done  tbe  2Gth  day 
of  February.  1888.  Plpkhi  says  that  he  told 
Greer  "that  the  whole  matter  was  hinging  on  t 
his  [(ireer'sj  decision;  tliat,  if  he  would  pay  the  | 
$2,500,  the  institution  would  be  located  at 
Searcy,  and  that  Greer  said  'be  would  not  let 
It  fall;  to  go  and  put  him  down  for  $2,500.'  " 
Pipkin  further  says:  "I  told  him,  as  a  gentle- 
man, that  if  he  would  pay  the  $2,500,  and 
save  the  Institution,  that  I  would  do  what  I 
could  to  help  blm.  Nothing  was  said  about  any 
note  or  release  In  any  respect  from  the  $2,500," 
and  at  that  time  no  amount  was  mentioned. 
This  is  uncontradicted.  About  one  month  aft- 
er this  (March  26th)  Greer  executed  his  note 
to  cover  the  subscription,  and  he  says  "that  he 
did  It  upon  condition  that  he  was  to  be  one 
of  four  to  make  up  $10,000,  with  tbe  nnder- 
standing  that  $1,600  was  to  be  collected  and 
paid  Mr.  Pipkin  and  Mr.  J^^c  as  a  credit 
on  his  note.  They  were  to  canvass  the  state, 
and  get  It.  He  says  he  was  willing  to  sob- 
Bcribe  only  $1,000,  and  that  the  note  was  ex- 


ecuted for  $2,500  tit  order  to  bind  the  other 
three  who  bad  subscribed  $2,500  each;  tliat 
Pipkin  signed  (be  note  as  chairman  of  tbe 
board,  and  that  Yamell  and  himself,  who  were 
on  the  board,  signed  It.    Yamell  was  away, 
and  he  [Greer]  signed  his  [Yaruell's]  name, 
having  authority  to  do  so."    The  p.ip»  spoken 
of  by  Greer  as  the  "note"  is  as  foUows:  "Re- 
ceived of  G.  B.  Greer  fifteen  hundred  dollars, 
to  be  applied  to  his  subscription  to  the  Gallo- 
way Female  College  for  twenty-flve  hundred 
dollai-s  when  c(^lected.  [Signed]  R  it.  PlpkUi, 
President  of  Board.  A.  W.  Yarnell.  G.  B. 
Greer,  of  Board."  Pipkin  says  that  he  never 
thought  of  this  being  considered  a  release  of 
Greer  on  his  subscription  for  $2,600;  that  It 
was  not  so  Intended.    Yarnell  denied  that  Greer 
had  any  authority  to  sign  his  name.    It  is 
sufficient  to  say  of  this  so-called  release  that 
the  proof  does  not  justify  the  conclusion  that  It 
Tv-aa  designed  as  a  release  pro  tanto  of  Greer's 
subscription.    But,  If  It  were  bo  intended.  It 
could  not  have  that  effect.    Pipkin  neither  as 
"presldoit  of  the  board"  nor  as  a  private  indi- 
vidual had  authority  to  release  any  of  the  sub- 
scribers from  th^  subscriptions.    The  anthor- 
Ity  which  the  huUdlng  committee  bad  in  the 
premises,   or  Pipkin  acting  for  it  and  the 
church,  was  not  to  release,  hut  to  collect,  what 
had  been  subscribed.    Greer's  name  was,  by 
tails  authority,  put  upon  the  subscription  list. 
Any  private  understanding  he  might  have  had 
with  Pipkin  that  be  (Greer)  was  not  to  pay 
but  $1,000,  even  If  such  were  the  Cact,  could 
not  operate  to  defeat  his  subscription,  or  that 
of  any  other  subscriber.    HiIs  so-oalled  re- 
lease was  not  taken  nnt^l  a  month  after  Greer's 
contract  with  the  church  had  been  closed.  Pip- 
kin was  not  representing  the  church  committee 
when  he  was  soliciting  Greer's  snbacripdtm. 
nor  when  Greer  Instructed  him  to  put  his  name 
on  the  list.    Pipkin's  commendable  energy  and 
enthusiasm  may  have  led  him  to  make  prom- 
ises on  his  own  behalf  wbl(^  he  could  not 
carry  out.    But,  If  so,  for  this  the  church  was 
In  no  wise  responslMe.  Moreover,  Greer's  sub- 
scription for  $2,500  has  been  fully  paid,  which 
speaks  for  Itself  as  to  whether  or  not  Greer 
consid««d  himself  bound  by  It.  Where  a  spe- 
cific sum  Is  to  be  raised,  and  confidential  sub- 
scriptions are  taken  from  some,  not  Intended 
to  be  collected,  in  order  to  Induce  otfaora  to 
subscribe,  such  fictitious  or  hononuy  snbscrit^- 
tions  would  be  a  fraud  upon  the  other  8Ubscril>- 
ers,  and  the  latter  would  not  be  liable  nnleas, 
after  deducting  the  bogus  subscriptions,  the  re- 
quired sum  had  been  raised.    1  Whart.  Oont. 
629;  1  Pars.  Cont.  464;  Blodgett  t.  Morrill.  20 
Vt.  500:  Exchange  Oo.  v.  Dewolf,  81  N.  Y. 
278.  Bnt  the  conduct  of  the  church  committee 
was  free  from  fraud  and  dtsshnnlation  throo^w 
out  the  whole  transactton. 

Again,  since  this  condition  was  imposed  bx 
Rogers,  who  knew  that  Greer's  snbacrlpUon 
was  put  down  by  Pipkin,  and  that  It  was  the 
last  of  the  four  tor  $2,S00,  and  since  Rogers 
made  no  Inquiries  about  It,  and  was  a  part?- 
to  the  presentation  of  the  list  In  that  form  to 
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[lie  church  committee,  thereby  represeniing  that 
same  met  the  requirements  of  said  committee 
fur  the  location  of  the  college;  and  since  the  of- 
fering of  that  list,  under  the  circumstances, 
could  be  construed  as  nothing  less  than  a  re- 
quest from  the  subscribers  for  the  location  of 
the  college,  as  the  committee  granted  this  re- 
quest, which  could  not  now  be  undone  without 
Irreparable  loss  to  the  church  and  college,  the 
subscribers  must  not  be  heard  to  complain. 
The  chnrch  is  not  complaining  of  Greer's  sub- 
scription, Greer  Is  not  complaining,  and  Rogers* 
'.'omplalnt  on  this  score  Is  UDavaillng. 

E^fth.  The  last  contention,  "that  there  can  be 
□0  recovery  upon  the  original  subscription,"  Is 
not  well  taken. 

1.  Bven  If  the  original  contract  had  merged 
Id  the  note,  as  la  Insisted,  still  the  note  would 
be  binding  for  reasons  already  shown.  But 
without  an  original  contract  of  subscription 
there  could  be  no  recovery  at  all,  and  this,  as 
stated  supra,  was  entered  Into  between  the 
church  and  Rogers  Monday  night,  February  27, 
1888.  Altbou^  an  offer  to  subscribe  was  made 
by  Rogers  the  day  before,  It  did  not  become 
binding  until  the  conditions  Imposed  were  ful- 
ly met  by  the  parties,  and  the  contract  closed. 
Nothing  was  done,  or  could  have  been  done, 
after  that,  without  the  assent  of  both  Rogers 
and  the  church,  to  alter  the  terms  of  the  con- 
tract. The  agencies  representing  the  church 
committee  bad  no  authority  to  vary  the  terms 
of  the  contract  They  were  constituted  for  the 
express  purpose  of  enforcing  it  aa  made.  If, 
as  appelant  argues,  the  oral  or  original  con- 
tract merged  In  the  note,  and  no  parol  evidence 
is  admissible  to  vary  Us  terms,  what  becomes 
of  the  conditions  that  $25,000  was  to  be  subscrib- 
ed, ajid  that  four  persons  were  to  subscribe 
(2,500  each,  etc.?  The  note  Is  as  fcdiows:  "On 
consideration  of  the  location,  erection,  and  op- 
eration by  the  Methodist  Eiriacopal  Church  for 
the  state  of  Arkansas  of  the  state  female  col- 
lege ot  said  church  In  Searcy,  Ark.,  I  hereby 
;igree  to  pay  on  demand  to  the  building  com- 
mittee to  be  appointed  by  said  church  the  sum 
'if  $2,500.  The  only  conditions  prescribed  by 
this  Instrument  are  the  'location,  erection,  and 
operation  by  the  Methodist  Episcopal  Church  of 
the  state  female  college  of  said  church  In  Sear- 
cy, Arkansas.* "  That  the  college  has  been  lo- 
cated, erected  and  operated  Is  conceded,  and 
Rogers  only  complains  that  it  was  not  located 
"within  the  corporate  limits  of  Searcy,"  and 
:hat  the  other  conditions,  supra,  were  not  com- 
piled with.  But,  none  of  these  being  mention- 
ed In  the  note.  If  it  alone  Is  to  be  considered 
as  the  contract  and  the  basis  of  the  suit,  then 
Rogers*  "last  estate  Is  worse  than  his  first,"  for 
be  could  only  defeat  payment  of  the  note  by 
i^howlng  that  the  conditions  therein  contained 
had  not  been  complied  with.  Under  this  view, 
necessarily  various  other  contentions  would 
pass  cat  The  pleadings  and  proof  show  that 
suit  was  grounded  upon  the  original  contract 
of  subscription  C3it«%d  upon  at  the  time  men- 
ilmeA  above. 

2L  The  solemn  admlsskm  of  aiH>eUant"that  the 


Galloway  Female  College,  as  now  incorporated, 
is  the  Institution  which  was  established  pur- 
suant to  the  subscriptions  and  propositions  of 
Bishop  Galloway  February  26  and  27,  1888," 
answers  his  contention  as  to  the  want  of  proper 
parties.  The  college  is  the  Iwneflclary  of  that 
subscription.  It  stands  In  loco  eccleslse  as  to 
the  right  to  sue  upon  It  Chamblee  v.  Mc- 
Kenzle,  31  Ark.  155;  Talbot  v.  Wilklns.  Id. 
411;  Hecht  v.  Caughron,  46  Ark.  132;  Ben- 
jamin V.  Birmingham,  50  Ark.  433,  8  S.  W. 
183;  Sand.  &  H.  Dig.  S  6623.  See,  also, 
Johnston  v.  University,  35  111.  518;  Snell  v. 
Trustees,  68  111.  200. 

3.  The  reasons  designated  "A,"  "B,"  "C," 
"D,"  have  been  already  considered  except  "C," 
and  that  was  not  raised  below,  and  seems  un- 
important. Upcm  a  careful  consideration  of  this 
large  record,  assisted,  as  we  have  been,  by 
learned  and  exhaustive  briefs  of  counsel,  we 
conclude  that  there  is  no  equity  in  the  answer 
to  the  comphilnt  The  church  has  faithfully 
performed  her  part  of  the  contract  She  has 
planted  at  the  town  of  Searcy  an  excellent  in- 
sUtuUon  of  learning,  valued  at  ?60,000,  which 
has  been  creditably  malntahied  and  sustained 
by  the  great  body  of  Methodists  In  the  state. 
Mr.  Rogers  "forged  to  the  Core"  In  the  move- 
ment which  secured  this  coll^  for  his  town, 
his  conduct  doubtless  causing  many  of  his  fel- 
low dttzens  to  subsalbe  so  liberally  towards  the 
enteri>rise.  They,  like  him,  have  shared  thi.' 
benefits,  but,  imllke  him,  they  have  also  borne 
the  burdens.  It  would  have  been  a  praise- 
worthy expendltnre  of  capital  and  energy  on 
the  part  of  Mr.  Rogers,  even  though  bottomed 
on  the  conditions  disclosed  in  his  answer.  But, 
unfortunately  for  him,  as  to  whether  or  not 
these  conditions  existed,  and  had  been  compiled 
with,  are  mainly  questions  of  fact  upon  which 
the  ruling  of  the  learned  chancellor  was  ad- 
verse to  him,  and  the  record  shows  full  war- 
rant for  hia  finding.  Nor  have  we  discovered 
any  mlsapprehenston  of  the  law  ai}pllcable  to 
such  oases.  The  decree  Is  therefore  in  all 
things  affirmed. 

BATTLE,  J.  (dlssenthig).  As  to  the  facts  In 
this  case,  my  conclusion  is  as  follows:  A  prop- 
osition was  made  to  the  people  of  Searcy  to 
locate  a  female  college  of  the  Methodist  Church 
of  the  State  of  Arkansas  at  Searcy,  if  any 
number  of  them  would  subscribe.  In  the  ag- 
gregate, the  sum  of  $25,000  for  that  purpose. 
On  tbait  condition,  and  the  further  condition 
that  three  other  citizens  of  Searcy  would  each 
subscribe  a  like  amount  and  thereby  make 
the  total. amount  of  the  subscriptions  of  him- 
self and  the  three  oOiers  $10,000,  Thomas  J. 
Rogers  subscribed  the  sum  of  $2,500.  He 
thereafter  executed  the  memorandum  sued  on. 
by  which  he  agreed  to  pay  this  amount  on  de- 
mand, to  the  building  committee  to  be  appoint- 
ed by  the  Methodist  Church.  Many  other  dtl- 
Kens  of  Searcy  subscribed  liberally  for  the 
same  purpose,  and  several  nonresidents  sub- 
scribed, whose  BubscrlptloDs  were  added  to 
their  list,  but,  In  order  to  make  the  sabscrlp- 
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tions  of  all  of  them  {Including  the  nonresldems  i 
added  to  tbe  list)  amount  to  $25,000,  or  the 
subscriptions  of  any  four  of  tttem  amount  to 
$10,000,  the  amount  said  to  have  been  sub- 
scribed by  6.  B.  Greer  was  necessary.  He  os- 
tensibly subscribed  and  gave  his  note  for  $2,- 
GOO,  but  with  Uie  secret  trnderstandlng  and 
agreement  that  he  would  contribute  only  $1,- 
000,  It  being  understood  that  $1,500  should  be 
collected  by  subscription  from  other  sources, 
and  credited  on  his  note  and  anbacrlptlon. 
He.  however,  afterwards  agreed  to  and  did 
pay  abont  $2,500  without  the  benefit  of  the 
cTedlt  he  was  to  receive.  Before  he  decided 
to  do  so.  Rogers  declined  to  pay  his  sub- 
scription unless  the  college  was  located  with- 
in the  corporate  limits  of  Searcy,  and  gave 
sufficient  notice  In  due  time  that  he  would 
not  do  so  except  on  the  condition  named, 
which  was  never  performed. 

According  to  the  facts  before  stated,  Rogers 
Is  not  bonnd  to  pay  his  subscription.  Tur- 
ner V.  Baiter,  30  Ark.  186:  Stuart  v.  Presby- 
terian Church,  84  Pa.  St.  388;  1  Beach,  Mod. 
Cont.  S  40:  1  Whart.  Cont.  |  629:  1  Pars. 
Cont.  (8th  Ed.)  '454. 

I  think  the  decree  of  the  chancery  eonrt 
should  be  reversed,  and  the  conipkiiDt  dUmlss- 
ed. 


SCHUMACJHER  et  al.  T.  TRENT. 

(Conrt  of  Civil  Appeals  of  Texas.  Jan.  20, 

ISDS.) 

LlABIUTI  or  BaKK— DiFADLTOr  AOBNT— AOBKOT 
— CCBTOHB  AHn  USAOIB. 

1.  Where  a  note  is  deposited  with  one  bank 
for  transmission  to  another  for  collection,  the 
bank  to  which  It  is  sent  is  the  agent  of  the  de- 
positor. 

2.  When  a  note  Is  deposited  with  one  bank, 
to  be  collected  at  a  point  where  it  has  no  agent, 
and  it  transmits  the  same  to  another  bank  for 
collection,  in  the  absence  of  any  special  agree- 
ment or  cDstom  of  bankers,  which  fixes  another 
measure  of  liability,  the  bank  to  which  the  note 
is  sent  Is  the  agent  of  the  bank  with  which  the 
deposit  was  made,  and  It  is  responsible  to  the 
depositor  for  the  defaults  of  such  agent. 

3.  A  custom  to  modify  a  rule  of  law  must  be 
general  as  to  a  particular  trade,  and  so  well 
established  that  any  one  dealing  in  that  trade 
is  presumed  to  know  It. 

Appeal  from  Fayette  county  court;  Joi. 
Ehlinger,  Judg& 

Suit  by  O.  B.  Trent  against  John  Schu- 
macher and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed. 

Orgaln  &  Harwood,  for  appellants.  Brown 
&  Lane,  for  appellee. 

PLEASANTS,  J.  This  suit  was  Instituted 
by  appellee  against  appellants,  who  were 
partners,  and  doing  a  banking  business  la 
the  town  of  SmlthviUe,  In  Bastrop  county,  to 
recover  of  them  the  sum  of  $438.00,  and  In- 
terest thereon;  said  sum  being  the  amount, 
at  its  umturity.  of  a  certain  promissory  note, 
which  was  executed  for  a  valuable  consid- 


eration by  one  3.  F.  Gaston  to  plaintiff,  and 
which  was  due  and  payable  on  the  26th  of 
October.  1896.    The  petition  alleged  that 
plaintiff  delivered  said  note  on  the  2d  day 
of  October,  1896,  for  collection,  to  defend- 
ants; that  said  note  was  Indorsed  in  blank 
by  plaintiff,  and  placed  In  the  absolute  con- 
trol of  the  defendants,  and  that  the  same 
was  afterwards  transmitted  by  them  to  the 
First  National  Bank  of  Tyler,  for  collection ; 
that  said  bank  on  the  2Sth  of  October.  1896. 
collected  the  said  note,  the  amount  of  the 
collection  being  the  aforesaid  snm  of  $438.90. 
and  delivered  the  note  to  the  maker,  can- 
celed and  receipted,  and  that  thereafter  the 
said  National  Bank  of  Tyler  remitted  to  the 
bank  of  defendants  at  Smithvllle  the  amonnt 
collected  In  a  draft  on  a  bank  in  St.  Louis. 
Mo.,  which  said  bank  refused  to  pay,  and  on 
or  about  the  1st  of  December.  1896.  the 
First  National  Bank  of  Tyler  failed  In  busi- 
ness, and  never  remitted  the  sum  collected, 
as  aforesaid,  tQ  the  bank  at  Smithvllle;  and 
that  plaintiff,  after  due  demand  made,  has 
failed  to  receive  any  part  of  the  money  col- 
lected on  said  note.    The  petition  further 
alleged  that  he  gave  no  Instructions  as  to 
the  manner  In  which  the  note  should  be  col- 
lected, but  placed  the  matter  absolutely  In 
the  defendants'  charge.   The  petition  also 
charges  negligence  on  the  part  of  defend- 
ants in  permitting  the  money  to  remain  In  tbe 
hands  of  the  Tyler  bank  from  the  time  when 
It  was  collected.  October  28,  1896,  till  the 
1st  of  the  following  December.    To  the  suit 
defendants  answered  by  general  denial,  and 
by  three  special  pleas;    (I)  That  the  serv- 
ices rendered  by  defendants  were,  by  agree- 
ment of  parties,  wholly  gratuitous,  and  de- 
fendants are  therefore  only  liable  for  gross 
negligence,  and  such  negligence  Is  not  shown. 
(2)  That  plaintiff  did  not  specifically  Instruct 
the  defendants  to  send  the  note  to  the  First 
National  Bank  of  Tyler  for  collection,  but 
the  defendants,  before  receiving  the  note 
from  plaintiff,  Informed  hlni  tbnt  they  hud 
no  agent  or  correspondent  at  Tyler,  the  pla<*e 
of  collection;  that  they  could  not  undertake 
to  personally  attend  to  same,  and  would 
have  to  send  it  to  some  bank  for  collection: 
that  the  plaintiff  agreed  thereto,  and  there- 
by authorized  the  appointment  of  a  subagent. 
such  subagent  becoming  the  plaintiff's  and 
not  defendants'  agent    (3)  That  by  the  gen- 
eral custom  and  usage  of  banks  In  Texas,  at 
the  time  of  the  transaction  Involved,  when 
a  local  bank  received  collections  on  foreisn 
points  where  It  had  no  agent  or  regular  cor- 
resiwndent,  without  express  agreement,  th« 
same  was  at  the  risk  of  the  depositor,  and 
that  the  only  service  undertaken  by  the  re- 
ceiving bank  was  the  use  of  ordinary  care 
In  the  selection  of  a  suitable  bank  to  which 
to  send  the  collection,  the  transmission  of 
the  paper,  and  the  payment  of  the  money 
when  received;  that  in  consideration  of  these 
services  a  very  slight  fee  was  received,  to 
wit,  about  one-fourth  of  1  per  cent,  and  tta&t 
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tbe  receiving  bank  In  no  wise  guarantied  the 
collection  or  assamed  anj  liability  for  the 
defaults  of  the  collecting  bank;  that  de- 
fendants bad  no  agent  in  the  city  of  Tyler, 
of  which  fact  plaintiff  was  Informed,  and 
that,  snch  usage  and  custom  being  general, 
plaintiff  bad  knowledge  thereof;  that  tb6 
note  in  question  was  received  by  defendants 
for  collection  In  pursuance  of  such  custom, 
and  that  they  exercised  due  care  In  the  se- 
lection of  the  First  National  Bank  of  Tyler 
to  make  the  collection  and  to  make  the  re- 
mittance thereof;  that  said  bank  bad  failed, 
and  was  in  the  bands  of  a  receiver  appointed 
by  the  United  States  comptroller  of  tbe  cur- 
rency; that  defendants,  for  and  on  behalf 
of  plaintiff,  bad  made  demand  for  payment 
on  said  receiver  of  the  sum  collected  by  said 
bank  for  and  on  account  of  plaintiff,  and 
payment  was  refused,  but  said  receiver  Is- 
saed  to  defendants  a  receiver's  certlQcate  for 
the  sum  of  $441.75,  same  being  numbered  46, 
which  certlBcate  defendants  tendered  to 
plalnticr. 

Upon  trial  of  the  cause  verdict  and  Judg- 
ment were  rendered  for  the  plaintiff  for  tbe 
sum  sued  for,  with  interest  at  6  per  cent 
per  annum  from  the  let  of  November,  1896. 
There  was  testimony  given  at  the  trial  on 
I>ehalf  of  tbe  defendants  which,  if  credited 
I'y  the  Jury,  would  have  authorized  them  In 
tlDdlDg  that  tbe  averments  made  by  defend- 
ants In  their  second  special  plea  were  true. 
But  the  court  did  not  submit  In  Its  charge 
Much  an  issue  to  tbe  jury,  an  omission  of 
which  the  defendants  have  Jnst  cause  of 
t-omplaiut.  If,  as  alleged  by  tbe  defend- 
ants, the  note  was  received  by  them,  not  for 
collection,  but  for  the  purpose  of  transmit- 
ting it  to  some  bank  for  collection,  and  that 
it  was  upon  this  understanding  tbe  plaintiff 
delivered  and  indorsed  tbe  note  to  them.  If 
they  exercised  ordinary  care  In  selecting  tbe 
bank  to  which  the  note  was  transmitted  for 
'  ollectlon  they  cannot  be  held  liable  for  the 
default  of  that  bank,  unless  they  were  neg- 
ligent In  not  procuring  the  transmission  of 
the  collection  to  them  before  tbe  bank's  fail- 
ure. When  a  note  is  deposited  with  one 
bank  for  transmission  to  some  other  bank  for 
collection,  the  bank  to  which  it  Is  sent  is 
the  agent  of  the  depositor,  and  not  tbe  agent 
of  tbe  bank  which  transmits  it  to  the  collect- 
ing bank.  But  the  court  Ignored  this  de- 
fense, and  virtually  tcrid  the  Jury  that  they 
mast  find  for  tbe  plaintiff,  unless  they  found 
from  tbe  evidence  that  be  expressly  Instruct- 
ed tbe  defendants  to  send  the  note  to  tbe 
First  National  Bank  of  Tyler.  For  thie  er- 
ror the  Judgment  is  r«vened,  and  tbe  cause 
is  remanded. 

Tbe  appellants  submit,  under  their  first 
and  second  assignments  of  error,  the  follow- 
ing pr^HWsltlon;  "When,  In  the  absence  of  a 
npeclal  agreement,  a  local  bank  receives  pa- 
per to  be  collected  on  a  distant  point,  where 
It  has  DO  agent  or  regular  correspondent,  and 
transmits  tbe  same  to  another  bank  at  such 


point  for  collection,  and  return  of  the  pro- 
ceeds, and  such  bank,  having  made  the  col- 
lection, becomes  Insolvent,  and  falls  to  re- 
mit the  collection,  the  first  bank  Is  not  liable 
to  the  depositor,  provided  it  has  used  rea- 
sonable care  in  the  selection  of  the  collecting 
bank  and  due  diligence  In  procuring  the 
remission  of  the  money."  This  proposition 
I  Involves  a  question  about  which,  as  Is  admlt- 
1  ted  by  counsel,  there  Is  great  conflict  of  Ju- 
1  diclal  opinion.  We  do  not  prc^se  to  discuss 
the  question,  or  review  tbe  decisions  pro  and 
eon,  but  will  only  say  that  both  the  weight 
of  authority  and  the  weight  of  the  argu- 
ment. In  our  opinion,  are  against  the  conten- 
tion of  appellants.  When  a  note'  is  deposit- 
ed with  a  bank  to  be  collected  at  a  distant 
point,  where  it  has  no  agent  or  regular  cor- 
respondent, and  It  transmits  the  same  to  an- 
other bank  at  such  point,  for  collection  and 
return  of  tbe  proceeds.  In  tbe  absence  of 
any  special  agreement  between  tbe  parties, 
or  custom  or  usage  of  bankers  having  tbe 
force  and  effect  of  law,  which  fixes  upon  * 
tbe  bank  with  which  the  deposit  Is  made  an- 
other measure  of  liability,  such  bank,  by  im- 
plication of  law,  becomes  the  agent  of  tbe 
depositor  for  tbe  collection  of  tbe  paper, 
and  tbe  hank  to  which  the  note  Is  transmit- 
ted becomes  the  agent,  not  of  tbe  depositor, 
but  of  the  bank  with  which  be  made  the 
deposit,  and  such  bank  is  responsible  to  the 
depositor  for  tbe  default  of  tbe  collecting 
bank.  A  custom  to  acquire  tbe  force  of  law, 
and  thus  modify  the  general  law  of  agency, 
must  l>e  general  as  to  a  particular  trade  or 
business,  and  so  well  established  that  any 
one  dealing  In  that  trade  Is  presumed  to 
know  It.  Wootters  v.  Kauffman,  67  Tex.  494, 
3  S.  W.  465.  One  of  the  chief  offices  of  a 
custom  is  to  Illustrate  the  Intentions  of  the 
contracting  parties  In  reference  to  matters  as 
to  which  tbe  contract  Is  not  definite  and  ex- 
plicit. Vide  Woods  v.  Half,  44  Tex.  634; 
Harrell  v.  Zlmpleman,  66  Tex.  294,  17  S.  W. 
478.  If,  as  asserted  by  appellee,  be  depos- 
ited the  note  In  question  with  the  appel- 
lants for  collection,  with  no  Instructions  from 
him  as  to  bow  or  through  whom  the  collec- 
tion should  be  made,  the  appellants  would 
seem  to  be  liable  for  the  money  collected  by 
the  Tyler  bank,  unless  the  appellants  can 
show  that  at  the  time  of  the  deposit  there 
existed  in  this  state  among  bankers  a  custom 
or  usage  so  uniform  and  general  as  must  be 
presumed  to  have  been  known  by  all  per- 
sons dealing  with  banks,  and  by  which  cus- 
tom or  usage,  when  a  local  bank  receives  pa- 
per for  collection  on  a  distant  point,  at  which 
it  has  no  agent  or  regular  correspondent,  and 
transmits  the  same  to  another  bank  at  snch 
point  for  collection  and  return,  the  bank  to 
which  the  paper  Is  transmitted  becomes  tbe 
agent  of  tbe  depositor,  and  Is  not  tbe  agent 
of  the  bank  with  which  the  paper  was  de- 
posited by  the  holder.  In  regard  to  the  evi- 
dence ofTered  by  appellants  to  prove  the  cus- 
tom pleaded  by  it,  tre  are  not  prepared  to 
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say  that  It  established  Buch  a  custom  as 
would  rebut  the  Implioatfon  of  the  law;  that, 
iQ  receiving  the  note  under  the  circumstan- 
ces testified  to  bj  appellee,  appellants,  as- 
snmed  the  collection  of  the  note,  and  be- 
came responsible  to  the  depositor  for  the  de- 
fault of  the  bank  to  which  the  paper  was  re- 
mitted.   Rereraed  and  remanded. 


MERRILL  et  al.  r.  8YPERT. 

<8upreme  Court  of  Arkansas.    Feb.  6,  1898.) 
Pabol  Etidkxck— CoirtRACTB— TiMB  ofPsbforh- 

AHCS — PRBSOMPTIOHi. 

1.  Panjl  evidence  is  admissible  to  show  that  a 
certificate  of  acknowledgment  was  execnted  on 
a  date  other  than  that  appearing  on  the  face 

of  it 

2.  Where  a  contract  for  iwymeat  of  money 
provides  that,  on  the  happening  of  certain  con- 
tingencies, the  time  for  pigment  shall  be  ex- 
tended, but  does  not  name  the  time  of  exten- 

.  eion,  the  presumption  is  that  it  ia  to  be  per- 
formed within  a  reaaonaUe  time. 

Appeal  from  circuit  court,  Howard  countj; 
Will  P.  E^asell.  Judge. 

Action  b7  James  Sypert  against  Jonathan 
MenriU  on  aa  alleged  not»  given  tot  purchase 
money  of  a  mare,  commaiced  in  jnatlce's 
court  The  conataUe  eelaed  the  mare,  and. 
on  the  day  of  trial,  Baker,  Ramage  &  Co. 
were  made  parties  and  Interpleaded,  claiming 
the  mare  under  a  mortgage.  From  a  judg- 
ment for  plalntifr,  and  dismissing  the  inter* 
plea,  defendant  and  Interpleaders  v«>ealed  to 
the  circuit  court  Fnnn  a  Jod^cot  In  favor 
of  plaintiff,  defendant  and  the  interpleaders 
appeal.    Reversed  and  remanded. 

D.  B.  Sain  and  Williams  &  Arnold,  for  appd- 

laots. 

WOOD,  J.  1.  Parol  evidence  Is  admissible 
to  prove  that  a  certificate  of  acknowledgment 
was  executed  on  a  date  other  than  that  ap- 
pearing on  the  face  of  It,  without  contravening 
the  rule  "that  parol  contemporaneous  evidence 
is  inadmissible  to  contradict  or  vary  the  terms 
of  a  written  instrument."  The  factum  of 
the  acknowledgment  ia  not  questioned,  and 
the  rejected  proof  was  to  show  the  true  date, 
of  which  the  date  It  bore  was  only  prima 
facie  evidence.  Hall  v.  Cazenove,  4  East,  477; 
Jayne  v.  Hughes,  10  Eich.  430;  Randfield  v. 
Randfield,  6  Jur.  (N.  S.)  001;  RefTell  v.  Ref- 
feU,  12  Jur.  (N.  S.)  910;  Gately  v.  Irvine,  51 
Cal.  172;  Shaughnessey  v.  Lewis,  130  Mass. 
355;  1  Greenl.  Ev.  i  284,  note  D;  5  Am.  & 
Eng.  Enc.  Law,  79;  7  Am.  &  Eng.  Enc.  Law, 
01.  See,  also,  Fisher  v.  Butcher,  53  Am.  Dec. 
430;  Meech  v.  Fowler,  14  Ark.  29;  Holt  v. 
Moore,  37  Ark.  148;  Smith  v.  Scarbrough.  61 
Ark.  104,  32  S.  W.  3811. 

2.  The  instrument  sued  <m  was  Incoherent 
and  Irregular  in  the  order  of  Its  contents,  as 
well  as  unusual  In  the  manner  In  which  It 
was  written.  Parol  proof  was  properly  ad- 
mitted In  explanation  thereof,  aa  same  did  not 


tend  to  contradict  or  vary  the  written  con- 
tents. 1  Greenl.  Ev.  E  282.  This  proof,  as 
well  as  the  writing  Itself,  showed  that,  upon 
the  happening  of  certain  contingencies,  the 
time  for  payment  therein  expressed  was  to  be 
extended,  though  the  time  of  such  extension 
waa  not  named  In  the  Instrument  Time  was 
not  of  the  essence  of  this  contract  Upon  the 
existence  of  certain  conditions  therein  named, 
no  time  was  stipulated  for  its  preformance. 
The  law  will  presume,  u[>on  the  happening 
of  any  of  the  conditions,  that  the  parties  in- 
tended performance  of  the  contract  within  a 
reasonable  time  thereafter.  What  such  rea- 
sonable time  Is  will  depend  upon  the  facts  and 
circumstances  surrounding  the  parties  and  in- 
fluencing thehr  conduct  In  entering  upon  the 
contract,  as  well  as  upon  the  nature  and  ex- 
tent of  the  contract  Itself.  Grlflan  v.  Ogle- 
tree  (Ala.)  21  South.  488.  The  rulings  of  the 
learned  trial  court  contravened  these  princi- 
ples. Its  Judgment  Is  therefore  reversed,  and 
the  cause  Is  remanded  for  new  trial. 


ADAMS  et  aL  V.  ALLEN-WEST  COMMIS- 
SION C0.1 

(Supreme  Ooort  of  Arkansas.  Jan.  8,  18QS.) 
ArraAL— Rbvibw— AssieNMBirr  rem  BBNenr  ov 

CBEDITOBS—  PKEPBRKKCaa— Pabtxeb- 
SHIP  Debt. 

1.  Hie  findings  of  fact  of  tS%  lower  coort.  bar- 
ing some  evidence  to  sustain  them,  and  not 
bnng  the  sabject  of  exceptions,  will  not  be  dis- 
turbed. 

2.  A  deed  of  aaslgament,  made  under  the  as- 
signment law,  which,  after  conveying  all  the 
asBignor'a  unexunpt  property,  directs  the  as- 
signee to  ''dispose  of  the  same  [all  the  property] 
in  the  manner  provided  by  said  law,  fa  not 
void,  aa  directing  a  sale  at  public  auction  of  the 
choses  Id  action  assigned,  contrary  to  the  stat- 
ute. 

3.  In  an  action  to  set  aside  a  deed  of  assign- 
ment on  the  ground  of  a  fraodaleot  preference, 
the  lower  court  found  that  the  insolvent  part- 
ners had  appropriated  to  the  nse  of  the  firm 
certain  money  held  by  one  of  them  aa  guard- 
ian; such  fact  being  known  to  the  other  part- 
ner. Beld  to  mean  that  the  debt  thereby  con- 
tracted was  a  partnership  debt  to  the  wards. 

4.  Where  two  partners  knowingly  appropri- 
ated to  the  use  of  the  firm  money  held  by  one  as 
guardian,  the  partnership  debt  to  the  ward, 
thereby  contracted,  was  lawfully  preferred  in 
an  aaalgnment  for  the  benefit  of  erediton  made 
by  the  hrm. 

Appeal  from  circuit  court  Garland  couutr; 
Alexander  M.  Dutfle,  Judge. 

Action  by  the  Allen-West  Commission  Com- 
pany against  J.  H.  B.  Adams  and  another, 
and  E.  H.  Vance,  Jr.,  assignee  of  Adams  & 
Bro.,  Insolvents,  Interpleaded.  From  a  Judg- 
ment for  plaintiff,  and  from  a  refusal  to  grant 
a  new  trial,  defendants  appeal.  Reversed. 

C.  v.  Teague  and  Wood  &  Henderson,  for 
appellants.    J.  M.  Moore,  for  appellee. 

BUNX.  C.  J.  J.  H.  B.  Adams  and  C.  R. 
Adams,  merchants  and  partners  doing  bost- 


i  Rehearing  denied  February  28, 1888. 
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nesa  In  tlie  town  of  Malvern  iind«  the  Ann 
name  and  style  of  Adama  ft  Bro.,  on  Oie  2tth 
uf  January,  18M,  made  a  general  aaalgnmcpt 
for  the  benefit  of  thdr  ^^edltors,  reserrlnv 
exempOons.'  and  making  preference  of  Oielr 
L-redltora;  those  to  be  first  paid  being  named 
in  list  No.  1,  and  the  others  In  list  No.  2;  the 
appellee  bdng  named  In  the  latter  list  On 
the  same  day  the  appdlee  InsHtnted  this  sidt, 
and  i»ocuted  an  order  of  attachment  on  the 
jrrQtmd  that  defendants  Adams  ft  Bro.  had 
**Bold  and  conveyed  th^  property  with  the 
fraudulent  Intent  to  cheat,  hinder,  and  d^y 
their  creditors."  The  property  included  in  the 
assignment  was  attached,  and  E.  H.  Vance, 
Jr^  named  as  assignee  in  the  deed  of  assign- 
mmt.  In  the  meantime  had  qnallfled  as  such, 
and  thereupon  filed  his  Interplea,  claiming  the 
prtqierty  under  Oie  deed  of  assignment  The 
Issues  made  by  the  complaint  and  answers 
and  the  afBdavita  and  the  coonterralUng  affl- 
davlts  In  attachment,  and  also  by  the  Int^ 
plea  and  answer  thereto,  were  all,  by  con- 
sent; snbmltted  to  the  court  sitting  as  a  Jury, 
and  to  be  heard  and  determined  at  one  and 
the  same  time.  All  the  evidence  in  the  case 
having  been  adduced,  the  dctfondants  and  the 
Interpleader  asked  the  court  to  make  t&e  fol- 
lowing declarations  of  law,  to  wit:  "(1)  The 
deed  of  assignment  in  thita  case  does  not  re- 
quire the  as^niee  to  sell  the  accounts,  notes, 
and  other  dioses  In  action  conveyed  thereby. 
(2)  The  deed  of  assignment  Introduced  In  evi- 
dence In  this  case  is  not  tuvalld  by  reason  of 
the  directions  therein  contained  with  referrace 
to  the  disposition  of  tiie  property  conveyed 
thereby  to  the  asdfl^iee,  Vance.  &)  The  said 
deed  of  assignment  is  valid  on  its  face.  (4) 
If  the  court  finds  that  there  was  no  fraud  on 
the  part  of  defendants  In  making  said  ae- 
slgnment,  and  that  they  did  not  withhold  any 
of  their  property  from  the  same,  then  the 
findings  must  be  for  the  def^idants,  and  the 
attachments  dissolved.  (5)  If  0.  H.  Adams 
held  In  his  hands  seven  hundred  dollars,  or 
over,  as  the  guardian  of  John  and  Charles 
Archer,  and  while  the  same  was  so  In  his 
bands  the  defendaiUs  J.  H.  B.  and  0.  B.  Ad- 
ams, with  a  foil  knowledge  of  how  said  money 
was  held  by  said  O.  B.  Adams,  and  that  it 
was  the  prc^erty  of  said  John  and  Charles 
Archer,  agreed  among  themselves  to  appropri- 
ate said  money  to  their  use  in  thdr  co-part- 
nership business,  and  did  so  use  the  same, 
then  they  became  liable,  as  partners,  for  said 
money,  and  were  authorized,  under  the  law, 
to  prefer  Ae  said  John  and  COiarles  Archw,  In 
their  deed  of  assignment,  for  that  sum."  The 
court  refused  to  make  each  and  every  one  of 
the  foregoing  as  Its  declaration  of  law,  but 
found  and  adjudged  as  follows,  to  wit  (omit- 
ting unnecessary  parts):  **That  on  the  24th 
day  of  January,  1^4,  the  defendants  J.  H.  B. 
and  0.  B.  Adams  oonv^ed  all  their  property 
to  the  said  E.  H.  Vance,  Jr.,  as  assignee;  that 
they  61A  not  withhold  any  of  theh:  property 
from  said  asdgnment;  that  prior  to  making 
said  assignment;  while  they  were  in  an  em- 


barrassed condition,  and  during  the  time  they 
were  discussing  such  situation  among  them- 
sdves  and  with  their  attorneys,  but  before 
they  had  determined  to  make  the  asalgnment, 
they  sold  some  of  their  iffoperty  to  one  W.  S. 
Seay,  for  the  purpose  of  paying  a  bona  fide 
debt  which  they  owed  to  him,  and  that  tixece 
was  no  fraud  In  the  transaction  of  the  sale 
of  said  property  to  said  Seay;  that  there  vrere 
about  twenty  cords  of  vnwd  belonging  to  said 
dtfendanto  near  Traskwood,  in  Saline  coimty, 
at  tlie  time  of  making  said  assignment,  but 
the  same  was  near  the  Une  of  Hot  Springs  and 
Saline  counties,  and  defendants  at  the  Ume  of 
making  the  asalgnment  believed  said  wood 
was  in  Hot  Springs  county;  that  Oie  said  J. 
H.  B.  and  a  R.  Adauur  ajq^ropriated  to  the 
use  of  said  firm,  in  tlieir  co-partnership  Inui- 
ness,  something  ovw  seven  hundred  dollars, 
vrtiich  the  said  a  B.  Adams  hdd  hi  bis  hands 
as  guardian  of  John  and  Ohaxles  Archer;  that, 
at  the  time  said  money  was  so  appropriated 
by  said  firm,  both  the  said  J.  B.  B.  and  a  B. 
Adams  had  full  knowledge  et  the  fact  that 
said  money  was  the  property  of  said  John  and 
Chactes  Archo-,  and  tbat  the  same  was  In  the 
hands  of  said  C.  B.  Adams  as  their  guardian; 
that  the  said  defoidants  were  entirely  free 
tarn  any  fraudulent  purpose  or  intent  In  mak- 
ing said  asslgnmoit,  or  any  disposition  of 
their  property  prior  ttiereto.  And  as  condu- 
slons  of  law  tiie  coturt  finds  that  the  ssld  as- 
signment Is  void  for  the  reasons  alone  that 
it,  on  its  face,  directs  the  assignee  to  sell  all 
the  property  conveyed  to  blm  thenby,  Includ- 
ing the  notes,  accotmts,  and  choses  In  actkin, 
and  that  the  said  asslgiuHrs  preter  therein  the 
said  John  and  CHiarles  Archer,  for  their  said 
debt."  The  oonrt  then  rendered  Judgment 
dismissing  the  Interplea  and  sustaining  the 
attachment,  and  ordered  the  property  sold  ac- 
cordingly, to  which  mllug  and  Judgment  ot 
the  court  in  dismissing  said  Inter^ea  and  aus- 
talnlng  the  attactunoito  oceptions  were  tak- 
en and  noted,  and  a  motion  for  new  trial  filed, 
which  being  overruled,  and  exceptions  duly 
taken,  the  Interideadv  and  defendants  ap- 
pealed. 

The  findings  of  fact  having  some  evidence  to 
sustain  them,  and,  furthermore,  not  being  the 
subject  of  exeepttons,  wlU,  of  cooraet  not  be 
disturbed.  The  only  questions  for  otu-  con- 
sideration are  those  which  grow  out  of  the 
declaration  of  the  court  below  that  the  assign- 
ment is  void  on  its  face  for  directing  a  dispo- 
sitlon  of  all  the  property  Isduded  In  the  as- 
signment, and  as  regards  the  preference  of  the 
debt  of  G.  B.  Adams,  as  guardian  of  John 
and  Charles  Archer. 

As  to  the  contention  and  Judgment  of  the 
court  that  the  language  of  the  assignment 
as  to  the  dlqKMsl  of  the  property  renden  the 
deed  voM:  In  Cburchm  v.  HIU,  S8  Ark.  54,  ^ 
S.  W.  878,  the  deed  of  assignment  provided 
that  the  assignee  "shall  be  required  to  sell  all 
the  pn^rty  assigned  to  him,  at  public  ants 
tlon,  within  one  hundred  and  twen^  days  aft- 
er executing  a  bond  which  ho  is  r^ulred  to 
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execute  by  Uw."  This  language  was  con- 
strued to  mean  that  the  cboses  In  action,  as 
well  as  the  tangible  property,  were  to  be  sold 
at  public  auction  within  120  days;  and  this 
court  held  that  the  law  of  assignments  for  the 
benefit  of  creditors  does  not  contemplate  a 
sale  at  public  auction  of  the  cboses  In  action, 
but  that  the  requirement  in  that  respect  only 
extends  to  the  other  dasses  of  property,  the 
subject  of  sale  usually;  and  thus  in  that  case 
the  deed  of  assignment  was  held  to  be  void 
because  of  the  direction  to  sell,  as  stated,  "all 
the  property,"  which  term  included  the  choses 
in  action  also.  It  requires  but  a  casual  glance 
to  see  the  difference  betn'een  the  language  of 
that  assignment  an,d  that  of  the  assignment 
now  under  consideration.  In  the  latter,  after 
authorizing  the  assignee  to  take  possession, 
and  so  forth,  the  words  are,  "and  thereafter 
dispose  of  the  same,  [all  the  property]  In  the 
manner  provided  by  said  law."  It  Is  true 
that  our  assignment  law  does  not  specifically 
and  explicitly  provide  the  manner  of  disposing 
of  chosa  In  action  and  evidences  of  debt  gen- 
erally; and  for  that  reason  It  was  contended 
in  Churchill  v.  Hill,  supra,  that  as  the  assign* 
ment  statute  contains  but  one  provision  on  the 
subject,  and  that  in  terms  Included  all  the  | 
property  assigned,  therefore  the  law  required 
cboses  In  action  to  be  disposed  of  as  the  other 
property,  it  is  suffletent  to  say,  that  this 
court,  In  Its  decision,  made  the  distinction  re- 
ferred to;  and  our  only  Inquiry  now  Is  wheth- 
eiT  or  not  the  language  In  the  assignment  un- 
der consideration  directs  a  sale  of  the  choses  j 
in  action,  as  well  as  that  of  the  other  property,  i 
We  think  It  clear  that  It  does  not,  and  that,  I 
therefore,  the  court  below  was  In  error  In  hold- 
ing the  deed  of  assignment  void  on  that  ac- 

COUDL 

As  to  the  preference  of  the  debt  owing  to 
John  and  Charles  Archer,  the  wards  of  C.  B. 
Adams,  one  of  the  assignors:  The  findings  of 
the  court  were,  as  expressed  In  the  Mil  of  ex- 
ceptions, as  follows,  to  wit;  "That  the  said 
J.  H.  B.  and  C.  R.  Adams  appropriated  to  tbe 
use  of  said  Arm,  In  their  co-partnership  busi- 
ness, something  over  seven  hundred  dollars, 
which  the  said  C.  B.  Adams  held  in  his  hands 
as  guardian  of  John  and  Gharlea  Archer;  that, 
at  the  time  said  money  was  so  appropriated 
toy  said  firm,  both  the  said  J.  H.  B.  and  C.  B. 
Adams  had  full  knowledge  of  the  fact  that 
said  money  was  the  property  of  said  John  and 
Charles  Archer,  and  that  the  same  was  in 
the  hands  of  said  C.  B.  Adams  as  their  guard- 
tan."  This  language  has  given  rise  to  some 
controversy  among  us,  to  determine  certainly 
whether  or  not  the  flndings  of  the  court  were 
to  the  effect  tliat  the  use  of  this  trust  fund, 
and  its  appropriation  to  tbe  business  of  the 
partnership  by  the  partners,  with  full  notice  of 
its  character,  constituted  H  a  partnership  debt, 
or  that  it  was  at  least  only  m  much  money 
contributed  by  C.  B.  Adams,  as  one  of  the 
firm,  to  the  capital  of  the  firm,  and  that  It 
therefore  was  only  an  Individual  debt  owing  to 
C.  K.  Adams  primarily.    A  umjurlty  of  ns, 


however,  construe  the  language  of  the  findings 
of  the  court  to  mean  that  the  debt  was  a 
pardiership  debt,  and  therefore  tbe  lawful  sub- 
ject of  the  preference  given  to  it  in  the  deed 
of  assignment.  The  court  therefore  erred  in 
holding  that  this  preference  rendered  the  deed 
of  assignment  invalid.  For  the  emnrs  named 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded for  A  new  hearing. 


PHCENIX  IN8.  GO.  T.  FLBMMINO  tt  al. 
(Snprane  Oonrt  of  Arkansas.   Feb.  6,  1896.> 

KtRB    IKSOHAHOB  —  CORBTRI'OTIOIT   OV    POLIOT  — 

CoifDiTioHs  — Waiveb  — SnrrioiBSCT  or  Kvi- 

nBNCB— <JUB8TION  TOH  JORT  —  APPBAL  —  HaBH- 

LEBS  Error. 

1.  The  written  portion  of  a  fire  policy  insur- 
ing beuslne  as  a  part  of  a  stock  of  merchandise 
contr<ds  the  printed  portion,  forUdding  it  to  be 
kept. 

2.  Benzine  put  up  in  bottles  containing  from 
two  to  six  ounces  each,  to  be  aold  for  cleansing 
purposes,  and  amounting  to  about  a  gallon  in 
all,  was  included  in  the  terms  "drags"  and 
"chemifrals"  used  in  the  written  portion  ot  a  fire 
policy  in  describing  a  stock  at  merchandise  fu- 
sured. 

3.  The  condition  in  a  fire  policy  issued  on  a 
stock  of  raerchandise,  prohibiting  fireworks  to 
be  kept,  was  not  waived  by  an  examination  of 
insured's  books  by  the  company  after  knowl- 
edge that  fireworks  were  kept  In  the  store, 
where  the  policy  provided  that,  in  case  of  loss, 
the  company  could  examine  the  books,  and  that 
such  examination  should  not  be  a  waiver  of  any 
conditions, 

4.  After  finding,  from  an  examination  of  In- 
sured's books,  that  fireworks  had  l>een  kept,  the 
company's  adjuster  stated  to  the  insured  that 
the  policy  was  void;  and  after  an  appraise- 
ment, which  it  was  agreed  should  not  be  a  waiv- 
er, be  again  told  him  that  the  policy  was  void,, 
but  offered  to  pay  a  certain  stun  in  compromise. 
The  offer  was  refused,  and  the  adjuster  stated 
in  reply  to  a  question  that  he  would  insist  upon 
strict  proof  of  loss.  Held,  that  any  forfeiture 
by  keeping  the  fireworks  was  not  waived  by  the 
adjuster's  reply,  the  policy  providing  that  the 
Ions  should  not  be  i»^aUe  until  proof  was  tur- 
ninlied. 

5.  It  was  etTOT  to  submit  to  the  jury  the  ques- 
tion of  forfeiture,  based  on  such  reply  by  the- 

adjuster. 

u.  In  an  action  on  a  policy  it  appeared  that  it 
was  issued  by  a  firm  as  aRent,  and  that  one  of 
them  bought  fireworks  from  the  insnred  at  his 
store,  and  knew  that  he  kept  them.  There  waa 
no  evidence  that  such  member  waa  the  one  that 
issued  the  policy.  Held  no  such  proof  of  waiver 
of  condition  forbidding  the  keying  of  fireworks 
as  rendered  erroneoua  submission  of  other  evi- 
dence of  waiver  harmless. 

Appeal  from  circuit  court,  Phillips  county; 
Hance  N.  Hutton,  Judge. 

Action  by  Flemmiug  &  Co.  against  the 
Phoenix  Insurance  Company.    From  a  Judg- 
I  ment  in  favor  of  plaintiffs,  defendant  ap- 
I  peals.  Bevei-sed. 

I  Action  upon  an  Insurance  policy  Issued  by 
the  defendant,  tbe  Pboenlz  Insurance  Gom- 
pony,  upon  a  stock  of  merchandise  owned 
by  plaintiffs  for  the  sum  of  |l,SOa  Tbe  pre- 
siding Judge,  at  the  trial  in  t3ie  circuit  court, 
among  other  instructions,  gare  to  tbe  Jury 
the  following,  at  tbe  request  of  tbe  plain- 
tiffs,  to  whidi  the  defendant  objected:  "(3) 
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And  even  If  the  agent  did  not  hare  such  no- 
tice, or  give  plaintiffs  permission  to  keep 
these  articles,  still,  if  you  find  from  the  ev- 
idence Introduced  that  after  the  loss  by  fire 
defendant's  agent  was  Informed  of  these 
facts,  and  with  full  knowledge  thereof  re- 
quired plaintiffs  to  exhibit  to  bfm  their  books 
of  account,  and  demanded  of  them  proofs  of 
loss,  as  prescribed  by  the  policy,  and  in 
pursuance  of  these  demands  plaintiffs  did 
produce  to  them  their  books,  and  afterwards 
made  out,  at  Inconvenience  and  expense, 
proofs  of  their  loss  for  defendant,  in  that 
event  a  forfeiture  of  the  policy,  if  Uiere  was 
one,  was  waived  by  defendant,  and  plain- 
tiffs are  entitled  to  a  verdict  on  that  tsaue. 
The  reason  of  this  rule  of  law  is  that,  aa 
soon  as  an  insurance  company  ascertains  the 
facts  which  they  claim  cause  a  forfeiture  of 
the  policy,  It  Is  their  duty  to  notify  the 
plaintiffs  that  they  deny  all  liability  under 
the  policy,  and.  If  they  fall  to  do  so,  but  in- 
sist on  proofs  of  loss,  or  examining  his  af- 
fairs, and  pntting  to  trouble  and  expense, 
the  law  estops  them  from  afterwards  claim- 
ing such  forfeiture."  There  was  a  verdict  and 
Judgment  against  the  Insurance  company. 

John  J.  ft  B.  O.  Homor,  for  appellant 
Stephenson  &  Trleber  and  Qnarles  A  Moore, 
for  appellees. 

BIDDICK,  J.  (aftN  stating  the  facts). 
This  Is  an  action  upon  a  fire  Insurance  pol- 
icy to  recover  the  value  of  property  Insured 
-which  had  been  destroyed  by  flre.  The 
property  Is  d^crlbed  In  the  written  portion 
of  the  policy  as  a  "stock  of  merchandise, 
consisting  of  drugs,  stationery,  liquors,  to- 
bacco,  toys  and  fancy  articles,  paints,  oils, 
chemicals,  and  such  other  goods,  not  more 
hazardous,  such  as  Is  usually  kept  for  sale 
In  a  drug  store."  The  printed  portion  of 
the  policy  stipulated  that  the  policy  shonld 
he  void  if  benslne  or  fireworks  were  kept, 
unless  by  agreement  Indorsed  on  the  policy. 
No  such  agreement  was  Indorsed  upon  the 
policy,  and  the  evidence  showed  that  both 
benslne  and  fireworks  were  kept  in  the 
store  of  plaintiffs.  The  Insurance  company 
contends  that  this  avoided  the  policy.  As 
to  the  benzine,  only  a  small  quantlly  was 
k^t  In  the  store.  This  was  put  up  In  bottles 
containing  from  two  to  six  oimces  each,  to 
be  sold  to  ladles  for  the  purpose  of  cleansing 
gloves.  It  amounted  to  about  a  gallon  in 
all.  The  testimony  showed  that  it  was  cus- 
tomary for  druggists  to  keep  benzine  bot- 
tled In  small  quantities,  to  be  sold  for  such 
purposes,  and  that,  as  one  witness  stated,  "a 
drag  store  without  it  would  be  incomplete," 
The  questkm  arises  whether  this  benzine  was 
not  Included  in  the  written  description  of 
the  property  Insured,  for.  If  It  was  a  part 
of  the  property  insured.  It  follows  as  a  mat- 
ter of  course  that  its  presence  In  the  store 
did  not  avoid  the  policy.  The  written  por* 
tlon  of  the  policy  insuring  the  benzine  as 
44aW.-S0 


a  part  of  the  stock  of  merchandise  would 
override  the  printed  portion,  forbidding  It  to 
be  kept.  To  hold  otherwise  would  make 
the  contract  mean.  In  effect,  that  the  com- 
pany contracted  to  take  pay  and  Insure  the 
owner  of  this  benzine  against  its  destructioo 
by  flre,  but  only  on  condition  that  no  ben- 
zine was  kept  The  courts  will  not  presume 
that  the  parties  Intended  to  make  such  an 
absurd  agreement,  but  In  such  a  case  will  pre- 
sume that  the  Intention  was  that  the  printed 
portions  of  the  policy,  forbidding  the  keep- 
ing of  benzine,  should  not  apply  to  the  keep- 
ing of  It  bottled  lu  small  quantities,  as  cus- 
tomary  with  druggists,  but  only  to  storing 
or  keeping  It  In  large  quantities.  Faust  v. 
Insurance  Co.,  91  Wis.  158,  61  N.  W.  S8S; 
Mears  v.  Insurance  Co.,  92  Pa.  St  15;  Hall 
V.  Insurance  Co.,  S8  N.  Y.  292;  Pindar  v. 
Insurance  Co.,  36  N.  Y.  618;  Harper  v.  In- 
surance Co.,  17  N.  Y.  197;  Archer  v.  Insur- 
ance Co.,  43  Mo.  431;  Cnshman  v.  Insurance 
Co.,  34  Me.  487.  Now,  the  property  Insured 
is  described  as  a  stock  of  merchandise  con- 
sisting, among  other  things,  of  "drugs"  and 
"chemicals."  The  word  "drug"  Is  defined 
as  any  wnlmal  or  mineral  substance  used  In 
the  composition  of  medicines;  any  stuff  used 
In  dyeing  or  In  chemical  operations;  any 
Ingredient  used  hi  chemical  preparations 
employed  In  the  arts.  Webst  Diet;  Cent 
Diet.  The  term  "chemical"  Is  defined  as  a 
substance  used  for  producing  a  chemical  ef- 
fect, or  one  produced  by  a  chemical  process: 
a  chemical  agent  prepared  for  scientific  or 
economic  use.  Webst.  Diet.;  Cent  Diet  The 
deQnItlon  of  "benzhie"  given  in  Webster's  Inter- 
national Dictionary  Is:  "A  Uqnld  consisting 
mainly  of  the  lighter  and  more  volatile  hydrocar- 
bons of  petroleum  or  kerosene  oil,  used  as  a  sol- 
vent, and  for  domsing  soiled  f&brlce."  It  used 
In  the  srts  as  a  solvent  for  fats,  resins,  and  cer- 
tain alkaloids.  Cent  Diet  Without  going 
into  a  discussion  of  tba  sdentiflc  or  exact 
meaning  of  these  terms,  we  will  say  that, 
in  our  opinion,  the  evidence  shows  that  ben- 
zine k^t  In  the  quantities  and  for  the  pur- 
poses kept  by  plaintiffs  was  included  In  the 
terms  "drags"  and  "chemicals,"  used  In  de- 
scribing the  property  Insured,  and  Qiat  the 
company  intended  to  Insure  such  benzine. 
As  the  company  writes  the  policy,  the  rule 
Is  to  resolve  doubts  arising  as  to  Its  mean- 
ing in  favor  of  the  assured.  Jones  v.  In- 
surance Co.,  38  Fed.  19.  Benzine  put  up  In 
small  quantities  was  a  part  of  the  stock 
asked  to  be  insured.  Bottled  and  corked  in 
such  quantities,  It  was  probably  not  more 
dangerous  than  other  chemicals.  It  was  not 
necessary  to  give  the  particular  name  of 
each  drug  or  chemical,  or  other  article  that 
went  to  make  up  the  mtlre  stock,  and  the 
company,  in  describing  the  pn^>«^  insured, 
has  chosen  to  use  general  terms,  which  we 
think  fairly  Include  the  benzine  in  the  stock. 
For  these  reasons  we  are  of  the  opinion  that 
ftto  poIi(7  was  not  avoided  by  the  fisct 
that  bendne  was  kept  bottled  In  small  qnan- 
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titles  u  a  part  of  the  stock  of  drugs  and 
chemicals.  The  agents  of  the  appellant 
company  seem  to  have  been  of  this  opinion 
also,  for,  after  the  fire,  when  they  had  ex- 
amined the  books,  and  knew  the  facts,  they 
stated  to  plaintiffs  that  their  policy  was  void 
because  they  kept  flrewwks,  but  nld  noOi- 
Ing  of  tile  benzine. 

Was  the  policy  ^voided  by  the  fact  that  fire- 
works were  kept  In  plaintiffs'  store?  We  win 
first  notice  the  contention  made  by  plaintiffs 
that  Qie  forfeiture,  If  any  existed,  was  waived 
by  a  demand  made  on  the  part  of  the  company 
af knowledge  that  fireworks  were  kept  In 
the  store,  that  plaintiffs  should  exhibit  their 
books,  and  make  out  proof  (rf  loss.  The  j>ol{cy 
provided  that,  in  case  of  loss,  the  company 
should  have  the  right  to  make  an  examination 
of  the  books  of  account  kept  by  the  assured, 
and  ttiat  such  examination  should  not  be  treat- 
ed or  covsldoed  as  a  waiver  of  any  ctmdltlon 
of  tbe  poUcy.  or  of  any  forfdtnre  thereof. 
For  this  reaam  the  demand  for  the  books  and 
the  examination  thereof  cannot,  we  think,  be 
treated  as  a  waiver  of  tlie  condltlmB  of  the 
p<dicy.  After  finding  from  an  examination 
of  tbe  books  that  fireworks  bad  been  kept,  tbe 
adjuster  of  tha  company  stated  to  plaintiffs 
Out  their  policy  was  void  becaose  fireworks 
were  kept;  but  he  offered  to  settle  by  compro- 
mise, and  they  made  an  agreement  to  ap- 
praise (he  goods,  It  being  stlpuUted  Oierebi 
that  such  agreement  and  af^ralaement  should 
not  waive  any  of  the  conditions  of  ttie  policy. 
After  the  ^ipralsement,  the  adjuster  again 
told  tbe  plalntlfh  that  fb^  policy  was  void, 
and  that  the  company  wduld  resist  any  effort 
to  collect  It  by  action  at  law,  but  offered  to 
pay  another  sum  In  compromise.  This  offer 
being  refused,  the  adjuster  said  that  he  would 
leave  on  the  first  boat  for  Memphis.  He  was 
therenpoB  int^rogated  by  one  of  the  counsel 
tor  ^ataiUffs  as  follows:  '^r.  Boyd,  In  be- 
half of  these  companies  yon  represrait,  yon 
have  had  the  books,  and  have  gone  through 
them.  Do  yon  require  any  further  proofs  of 
loss,  or  are  you  satisfied  with  everything?" 
to  whk!h  Boyd  replied,  "We  shall  Intist  upon 
strict  proof  of  loss  under  tbe  terms  of  ttie  pcd- 
Icy."  Now,  the  positive  denial  of  liability, 
and  assertion  of  Q»  agent  th^  the  pdlcy  was 
voSA  Iwcause  fireworks  were  kept,  may  have 
been  a  waiver  of  proof  of  loss,  but  we  do  not 
think  tiiat  the  forfeiture.  If  any  bad  occurred, 
was  waived  by  tbe  n^Iy  of  the  agent  quoted 
above.  By  the  terms  of  the  policy  tbe  as- 
sured agreed  to  fnnildi  proof  of  loss,  and 
agreed  that  the  lus  Aonld  not  be  payable  un- 
til such  proof  was  fumlAed.  TJidess  proof  t)t 
loss  was  waived,  tiie  assured  had  no  right  of 
action  against  the  company  until  the  same  was 
futnlshed.  and,  In  order  to  determine  whether 
tbe  company  would  waive  such  proof,  or  for 
some  other  reason,  tbe  attorney  for  appellee 
propounded  the  above  question.  What  the 
agent  aaid  was  In  r^ly  to  this  auestlon,  and. 
when  taken  In  connection  with  his  previous 
asserthm  that  Qie  p(dicy  was  void,  and  that 


tbe  company  would  resist  Its  enforcement, 
meant.  In  our  c^lnion,  nothing  more  than  tiiat 
tbe  company  did  not  Intend  to  milve  pfoof  at 
loss.  In  a  recent  case  decided  the  court  of 
ai^>eal8  of  New  Tork  It  was  said  that  "the  rule 
Is  now  established  tbat  If  In  any  n^otiatlons 
or  transactltms  with  die  assured  after  knowl- 
edge of  the  fwfelture,  the  company  recognises 
the  ctmtinued  validity  of  the  policy,  or  does 
acts  baaed  thereon,  or  requires  the  Insured  to 
do  some  act  or  Incur  aome  trouble  or  expense, 
the  forfeiture  Is  waived."  Tbe  court  fmOier 
said  that,  *Mvhfle  the  later  dedslons  all  bold 
that  such  waiver  need  not  be  based  up<m  a 
technical  eatoppei,  in  all  cases  where  this  ques- 
tion la  presented  when  there  has  been  no  ex- 
press waiver,  the  fact  Is  recognteed  that  there 
exist  tbe  elements  ta  an  estoppd."  Armstrong 
V.  Insurance  Oo.,  180  N.  T.  560.  2»  XL  901. 
This  seema  to  be  a  correct  statement  tiw  law 
upon  this  question.  Insurance  Co.  t.  Ofbstm. 
63  Ark.  494,  14  S.  W.  e72.  Now.  It  will  be 
noticed  that  the  agent  here  made  no  ^nana 
or  request  that  the  assured  should  fumlab 
pnxtf  of  loss.  He  said  nothing  from  which 
the  assured  could  Infer  that,  If  such  proctf  was 
furnished,  the  loss  would  be  paid.  It  cannot 
be  le^tlmately  Inferred  from  his  n^ly.  abot-i* 
quoted,  that  he  Intended  to  recognize  the  valid- 
ity of  the  policy,  tot  he  bad  prevtoualy  stated 
that  the  policy  was  void,  nor  was  such  reply 
calculated  to  mislead  tbe  assured  in  any  way. 
and  It  cannot  be  taken  as  a  walvw  at  tbe  for- 
feiture. If  any  listed.  We  are  therefore  of 
the  opinion  that  It  was  Improper  for  tbe  presid- 
ing judge  to  submit  tbe  questl(Hi  arising  on 
this  point  to  tbe  Jury,  as  he  did  In  tiie  third  In- 
stmcUfoi  given  on  the  trial.  While  ewSi  an 
Instruction  might  be  properly  given  under  a 
different  state  of  facts,  in  Ibis  case  ttiere 
was  no  evidence  i^Km  which  to  base  sndi  au 
Instruction,  and  It  was  calculated  to  mislead, 
and  was  inejudldal  to  appellants. 

But  It  Is  further  ctmtended  by  plaintiff  tbat 
there  could  have  been  no  forfeiture  of  the  pcd- 
Icy  on  the  ground  that  firewotks  were  kept, 
for  the  reason,  as  they  contend,  that  the  agent 
of  the  company  who  issued  the  policy  knew 
at  the  time  It  was  Issued  tbat  fireworks  were 
kept  In  stock  by  plaintiffs,  and  tbat  the  Issu- 
ance of  tbe  policy  nnder  -snch  circumstances 
vras  a  waiver  of  tbe  ctmdltton  forUddlng  fire- 
works to  be  kept  We  will  proceed  to  consider 
tiie  evidence  bearing  on  tbat  point,  for.  If  tbe 
proof  was  ccmcluslve  tbat  tbe  agent  of  appel- 
lant knew  at  Ibe  time  be  Issued  Oie  policy 
that  fireworics  were  kept  in  tbe  store  of  as- 
sured. It  would  be  presumed  Uiat  tbe  cfrndltion 
forbidding  tbe  keeping  of  8u^  fireworks  was 
waived,  and  Ibe  error  above  noticed  would  be 
harmless.  It  is  now  too  wdl  settled  to  re<inlrv 
dIscuaslMi  that  the  Issuance  of  a  policy  of  lu- 
surance  with  knowledge  of  Cacts  which,  hy 
the  terms  of  Uie  policy,  render  it  void,  will  be 
treated  as  a  walvar  of  sndi  ground  ot  for- 
feiture. Insurance  Go.  v.  Brodle,  Ark.  11, 
11  S.  W.  1016.  And  this  Is  true  even  tboueli 
the  policy  contains  a  stlpnlatkm  tbat  Uie  oon- 
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ditioiu  of  the  policy  shall  Dot  be  waired  by 
any  officer  or  ageut  of  the  company  unless 
such  waiver  be  indorsed  upon  the  policy.  It  la 
a  general  rale  of  law  that  the  parties  to  a 
written  contract  may  afterwards  change  or 
alter  such  contract  by  a  parol  agreement  to 
that  effect,  and  contracts  wlUi  Insurance  com- 
panies furnish  no  exception  to  this  rule.  Phce- 
nii  Ins.  Co.  T.  Public  Parks  Amusement  Co., 
63  Ark.  187.  37  S.  W.  969;  Insurance  Oo.  t. 
Bade.  38  Ulch.  143;  2  Beach^  Ins.  S  7S7.  The 
facts  bearing  on  this  point  are  as  follows:  The 
policy  In  question  was  issued  by  R.  H.  Cmtcti- 
er  &  Co.,  a  firm  composed  of  B.  H.  Crutcher 
and  one  Filborg.  This  firm  was  the  agent  of 
the  defoidant  company,  and,  in  order  to  show 
tbat  these  agents  knew  at  the  time  the  policy 
was  issued  that  fireworks  were  kept  In  the 
store,  J.  H.  Flemming,  one  of  the  plaintiffs, 
was  Bwom  as  a  witness.  After  stating  that 
the  policy  was  issued  by  Crutcher  &  Co.,  be 
was  asked  the  following  question:  "Please 
state  whether,  at  the  time  they  Issued  this  pol- 
icy of  insurance,  they  had  notice  and  knew 
the  fact  that  yon  kept  fireworks  for  sale  and 
on  hand  In  that  store,"  to  which  he  replied: 
"This  policy  was  issued  on  the  24th  day  of 
December,  I  bdieTe,  at  a  time  when  our  stock 
of  fireworks  was  very  large,  and  on  exhibition; 
and  Mr.  Friborg  bought  fireworks  from  me 
during  that  Christmas,  and  knew  we  had 
them  for  sale."  Now,  no  express  waiver  of 
the  condition  forbidding  the  keeping  of  fire- 
works is  claimed,  and,  In  order  that  a  waiver 
of  such  condition  may  be  Implied  from  the  is- 
fluance  of  the  policy,  it  must  be  shown  that 
It  was  issued  with  knowledge  on  the  part  of 
the  agent  that  fireworks  were  kept,  and  the 
burden  of  proof  to  show  this  Is  on  the  plain- 
tlffa.  But  the  witness,  in  the  answer  above 
quoted,  which  was  all  the  testimony  on  this 
point,  does  not  show  that  the  agent  had  such 
knowledge  at  the  time  the  [Mllcy  was  issued. 
It  does  not  neceesarily  follow  from  the  fact 
that  fireworks  were  on  exhibition,  or  that  one 
of  the  agents,  after  the  i>olicy  was  Issued,  pur- 
chased fireworks  at  Qie  store,  tliat  the  agent 
Issuing  the  policy  knew  of  the  presence  of 
such  fireworks.  The  fact  that  one  of  the 
agents  went  to  the  store  shortly  after  the  pol- 
icy was  Issued  to  purchase  fireworks  is  a  cir- 
cumstance tending  to  show  that  he  knew  that 
fireworks  were  kept  there,  bat  the  witness 
does  not  say  that  this  member  of  the  firm  is- 
sued the  policy.  The  agent  of  fbe  insurance 
company  was  a  partnership,  and  each  mem- 
ber of  the  firm  could  act  for  the  firm,  and  la- 
eoe  the  policy.  If,  in  the  course  of  the  nego- 
tiations for  this  policy,  and  before  It  was  la- 
sued,  plaintiffs  had  notified  either  member 
of  the  firm  that  they  kept  fireworks  In  their 
store,  this  would  have  been  notice  to  the  com- 
pany, and  It  would  tiave  been  bound;  but  no 
such  notice  was  given.  The  knowledge  of  the 
flreworka  shown  here  was  acquired  by  the 
agmt,  not  while  acting  for  the  company  or 
Ills  firm,  but  casually  while  lending  to  his 
own  affairs.   To  make  this  knowledge  affect 


the  company,  it  must  be  shown  that  the  agent 
afterwards,  with  this  Information  present  In 
his  mind,  Issued  the  policy,  or  consented  to  its 
issuance,  or  did  some  act  in  the  course  of  his 
duties  as  agent  recognizing  the  continuing 
validity  of  the.  policy.  Distilled  Spirits  Case, 
11  WalL  856.  But  this  was  not  shown,  or  at 
least  it  was  not  so  conclusively  shown  as  to 
justify  OS  In  saying  as  a  matter  of  law  that 
the  knowledge  of  the  agent  was  established. 
We  cannot,  therefore,  say  that  the  error  here- 
tofore noticed  was  harmless,  for  the  Jury  may 
not  have  found  tliat  the  agent  issuing  the  pol- 
icy had  notice  of  the  fireworks,  and  may  have 
baaed  their  verdict  upon  a  belief  that  the  for- 
feiture was  waived  by  the  statement  of  the 
adjuster  that  the  company  would  insist  upon 
strict  proof  of  loss  under  the  terms  of  the  pol- 
icy. 

Several  other  rulings  of  the  court  have  been 
called  to  our  attention  and  conaidered,  but,  ex- 
cept as  above  stated,  we  do  not  discover  that 
the  court  committed  any  material  error. 

We  agree  with  counsel  for  appellant  that  In- 
structloQ  No.  2  given  by  the  presiding  Judge 
is  slightly  defective  In  form,  and  It  is  possible 
that  It  might  be  misunderstood.  We  feel  sure 
that,  If  the  attention  of  the  Judge  had  been 
called  to  the  defect.  It.  would  have  been  cor- 
rected. It  does  not  appear  that  his  attention 
was  called  to  it,  or  tliat  appellant,  during  the 
trial  in  the  circuit  court,  objected  to  the  In- 
struction on  that  ground,  and  a  general  objec- 
tion is  not  sufficient  to  raise  such  a  question  in 
this  court.  For  the  error  Indicated,  the  Judg- 
ment Is  teTersed,  and  a  new  trial  ordered. 


OOKDIT  eC  al.  T.  UAXWBLL. 
(Sapreme  Court  of  aflssouil,  DivIsioD  No.  1. 
Not.  8,  1897.) 

RBSOi/nvo  Tbdst— What  Cokstitotis— Bvidincb 
— Whbm  Action  Acobubs — L^oasa — Bona. 

PiDR  POHOHISER— HOKTOAeSS. 

1.  Where  the  consideratioD  for  an  absolute 
conveyance  of  laud  is  paid  by  third  persons,  the 
grantee  takes  the  title  in  trust  for  such  persous, 
by  operation  of  law. 

2.  The  failure  to  put  a  declaration  of  trnat  Id 
a  couveyance  does  not  prevent  a  trust  resulting 
by  operation  of  law,  from  the  acta  of  the  par- 
ties, which  may  be  proved  by  parol. 

3.  To  be  available  In  an  action  to  establish  and 
enforce  a  trust  In  land,  the  statute  of  frauds 
must  be  pleaded. 

4.  Though,  under  the  agreement,  the  grantee 
of  land  had  10  years  in  which  to  elect  whether 
he  would  pay  for  the  same  or  reconvey  to  persons 
eutitled  thereto,  such  persons  may  enforce  a 
truat  in  the  laud  within  that  time,  where  the 
grantee  denies  the  trust  and  claims  the  title  alMo- 
lutely. 

5.  One  who  accepts  a  deed,  and  enters  into  poa- 
sessiou  Quder  it  to  hold  the  land  for  10  years, 
without  paying  any  consideration,  knowing  the 
purposes  for  which  It  was  given  and  accepting  the 
trust  agreed  upon,  and  paying  rent  to  some  of 
the  beneficiaries  for  several  years,  cannot  defeat 
an  action,  commenced  at  the  end  of  tliat  period 
to  declare  the  trust,  on  account  of  delay. 

6.  One  purchasing  land  by  quitclaim  deed  takes 
title  subject  to  outstanding  equities. 

7.  Where  a  resulting  trust  is  declared  in  Innd 
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which  the  grantee  has  mortgaged  along  with  an- 
other tract  to  an  innocent  mortgagee,  the  latter 
tract  will  be  aold  first  for  the  satufactioa  of 
the  mortgage. 

8.  The  valne  of  improvemeDti  made  on  land 
In  which  a  reeulting  troBt  has  been  declared 
should  be  estimated  at  the  time  of  the  account- 
ing, and  not  when  made. 

Appeal  from  drcnlt  court,  St  Lonis  oonnty; 
Rudolph  EUrzel,  3nd^ 

Action  by  Margaret  Gondit  and  others 
against  Joseph  Maxwell  and  oUiezB.  From  a 
decree  for  plaintiffs,  defendant  Maxwdl  sp- 
peals.  Affirmed. 

The  suit  Is  In  equity  to  set  aside  certain 
deeds  conveying  a  tract  of  about  53  acres  of 
land  situate  In  St  Louis  county.  The  plead- 
ings are  quite  lengthy,  and  a  statement  of  the 
facts  upon  which  they  are  predicated  will  only 
be  necessary  In  order  to  make  the  issues  un- 
derstood. Prior  to  March,  ISSi,  H.  Clay  Sex- 
ton owned  the  undivided  half  of  a  tract  of 
land  in  Clinton  county,  111.,  and  plaintiff  Mar- 
garet Sexton  (who  afterwards  married  Condlt) 
and  R.  E.  Lee  Sexton  owned  each  the  undi- 
vided one-fourth  of  the  same,  as  heira  of  John 
Sexton,  deceased.  Defendant  Thomas  Max- 
well was  the  son-in-law  of  the  said  H.  Clay 
Sexton.  At  the  same  time  one  Carrie  Hewitt 
owned  the  tract  of  land  In  question,  Hxg  title 
thereof  being  In  her  trustee,  6.  F.  Webster. 
On  the  6th  day  of  March,  1884,  H.  Clay  Sex- 
ton, Margaret  Sexton,  and  Robert  E.  Lee  Sex- 
tion  conveyed  the  IlUnols  land  to  Webster  as 
trustee  for  the  said  Carrie  Hewitt  The  said 
Robert  was  at  that  time  a  minor,  about  20 
years  of  age.  On  the  4th  of  March,  1884,  Car- 
rie S.  Hewitt  and  her  trustee  conveyed  the 
St  Louis  county  land  to  Thomas  Maxwell. 
This  deed  was  dated  January  29th,  but  was 
not  acknowledged  until  March  4,  1884.  The 
expressed  consideration  was  $12,000,  and  tbe 
grantee  assumed  the  payment  of  a  mortgage 
on  the  laud,  amounting  to  $2,500.  That  the 
conveyance  of  the  Illinois  land  was  the  con- 
sideration for  this  conveyance  is  undisputed. 
H.  Clay  Sexton  was  the  uncle  of  the  said 
Margaret  and  Robert,  with  whom  they  lived 
at  the  date  of  these  transactions.  Thomas 
Maxwell  paid  tbe  $2,600  mortgage  on  the  St 
Louis  land,  January  3,  1885.  In  January, 
1887,  Thomas  Maxwell  purchased  about  47 
acres  adjoining  the  land  he  acquired  from  the 
Hewitts,  and  on  March  3,  1892,  he  mort- 
gaged both  tracts  to  defendant  the  Connecti- 
cut Mutual  Life  Insurance  Company  to  se- 
cure an  Indebtedness  of  $15,000.  It  is  con- 
ceded that  said  company  bad  no  notice,  at  the 
time  of  taking  this  mortgage,  of  any  equities 
claimed  by  plaintiffs  In  the  Hewitt  land.  In 
May,  1893,  Thomas  Maxwell  executed  and  de- 
livered to  a  trustee  a  deed  of  trust  to  secure 
to  defendant  Thomas  T.  Ruby  an  Indebtedness 
of  $8,000,  then  due,  and  advances  that  might 
thereafter  be  made.  On  the  14th  day  of  June, 
1898,  Thomas  Maxwell,  by  quitclaim  deed, 
for  an  expressed  consideration  of  one  dollar, 
conveyed  both  tracts  of  land  to  his  brother, 
^he  defendant  Joseph  A.  Maxwell.   The  wife 


of  the  grantor  did  not  In  this  deed.  On 
March  0,  1894.  Thomaa  Maxwell,  Us  wife 
joining,  by  another  qnltclalm  deed,  for  a  like 
consideration,  conveyed  both  tracts  to  the  said 
Joseph  A.  MaxwelL  On  Febmary  6,  1894. 
the  land  was  sold  under  ^wcutkm  on  a  judg- 
ment against  Thomas  Maxwell,  and  Ghaiies 
0.  Garrett  was  the  piurcliaaer  to  wluun  tlie 
sheriff  made  a  deed.  Garrett  conveyed  to 
Ruby,  and  Ruby  to  Joseph  MaxwelL  Qarrett, 
Ruby,  and  Uaxwdl  aU  had  notice  <tf  plalo- 
tifls'  claim  when  these  purchases  and  deeds 
were  nude.  Thomas  Maxwell  had  possession 
of  the  land  from  the  date  of  tbe  CDnveyanee  to 
him  by  Hewitt  and  her  trustee  until  his  con- 
veyance to  his  brother,  and  while  In  posses- 
sion made  valuable  and  lasting  Improvements 
upon  It  H.  Olay  Secton  died  Deounber  21. 
1893.  and  hit  heirs  ioia  in  tbis  suit  as  plain- 
tiffs. Itaese  facts  were  recited  in  plaintiffs' 
petition,  and  were  not  controverted  at  the 
triaL  Plaintiffs  charge  that  the  consideration 
for  tiie  eonveyance  of  the  Hewitt  land  to 
Thomaa  Uaxw^  was  paid  by  ^  emhange 
of  tlie  XlUntds  land  -Wbieb  belonged  to  H.  COay 
Sexton  and  plahitUEs  Robert  B.  Lee  Sexton 
and  Mn.  Gondit;  that  tbst  said  Thimias  Max- 
well held  tbe  legal  title  in  troat  for  ttiem;  and 
that  his  granteea  took  their  deeds  with  notice 
of  the  trust  They  ask  that  the  deeds  be  set 
aside:  that  the  tltte  be  vested  In  them;  that 
an  account  be  taken  of  the  rente  and  prodts* 
and  of  the  Improvements,  and  for  general  re- 
lief. The  answer  of  defoidants.  while  ad- 
mitting many  of  the  facte  charged  In  tlie 
tltlon,  denied  an  tbe  allegations  which  diarge 
the  trust,  and  doiled  all  notice  Uiereof.  It 
may  therefore  be  treated  as  a  general  denial, 
with  tbe  special  defenses  noticed  In  the  <qpln- 
lon.  A  trial  resulted  in  an  interiocnbny  de- 
cree In  favor  of  plaintiffs  against  the  Max- 
wells, subject  to  the  mortg^es  mentioned. 
Subsequently  an  account  was  takea  and  a 
final  decree  was  rendered.  Defendant  Jo- 
seph A.  Maxwell  appealed. 

John  D.  Johnson  and  J.  S.  Laurie,  for  appel- 
lant  W.  O.  &  J.  O.  Jones,  for  respondento. 

MACPARLANE,  J.  (after  stating  the  facts). 
In  respect  to  the  conveyance  by  the  Hewitts 
to  Thomas  Maxwell  of  tbe  land  In  question. 
In  1884,  and  the  agreement  then  made  1^  hln> 
with  H.  Clay  Sexton,  and  Robert  B.  Lee  Sex- 
ton and  Margaret  Sexton,  who  paid  the  con- 
sideration therefor,  there  is  but  little  conflict 
In  the  evidence.  Mrs.  Yenle  Salter,  a  daughter 
of  H.  Clay  S«cton,  testified:  "I  remember  the 
time  the  conveyance  was  made  by  H.  Clay  Sex- 
ton and  Margaret  Sexton  and  Robert  E.  Lee 
Sexton  of  tbe  land  In  Clinton  county,  Illinois, 
to  Hewitt  I  was  my  father's  private  secre- 
tary, and  attended  to  a  good  deal  of  business 
for  him.  I  heard  my  father  tell  Thomas  Max- 
well that  he  could  sell  the  property  In  Illinois 
or  make  exchange  of  the  property  in  Illinois 
for  the  property  In  St  Louis  county,  and  that. 
If  he  wanted  it,  he  would  sell  It  to  him,  and 
give  him  ten  years  to  pay^for  It  In,  and  In 
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the  meantime  he  could  use  It,  and  pay  rent  for 
It  at  the  rate  of  920  per  monOi  to  my  tathv, 
and  $10  a  montb  to  each  of  die  children  of 
John  Sexton.  He  abo  told  him  If,  at  the  end 
of  the  ten  years,  he  did  not  want  to  keep  the 
place,  he  would  take  It  hack,  and  allow  him 
for  whatever  ImproTements  he  had  put  on  the 
place,  and.  If  he  decided  to  ke^  the  place,  he 
was  to  pay  $10,000  for  It  He  told  him  there 
was  a  deed  of  tmst  on  the  place  tor  $2,500, 
whldi  he  (Maxwell)  was  to  raise.  My  father 
said  he  coold  keep  the  place  for  ten  years,  and 
If  he  made  any  Improvements  on  It,  and  father 
took  the  place  hack,  then  he  was  to  allow 
Hr.  Maxwell  for  the  ImproTements."  Two  or 
three  other  witnesses  testified  to  the  same,  or 
substandally  the  same,  offer  by  H.  Clay  Sex- 
ton. The  transfer  was  made,  and  the  deed 
from  Hewitt  and  her  tmstee  to  the  St  Louis 
land  was  accepted  Thomas  MaxweU,  and 
under  It  he  went  Into  the  possession.  There 
was  evidence  by  a  number  of  witnesses  that 
during  his  occupancy  of  the  land  Maxwell  paid 
rent  to  Mrs.  Condit  under  this  agreement  It 
Is  true  that  Maxwdl,  who  was  permitted  to 
testis,  denied  that  any  such  agreement  was 
made,  or  that  he  paid  rent  to  Mrs.  Condit; 
yet  he  does  not  claim  that  he  paid  any  conald- 
eratkm  for  the  land,  except  hi  a  geieral  way, 
that  Clay  Sextoo  was  at  the  time  Indebted  to 
him,  and  he  understood  "that  Sexton  was  mak- 
ing him  a  present  of  It"  "He  [Clay  Sexton] 
said  he  guessed  It  would  make  us  even." 

1.  We  have  no  doubt  from  the  evidence  that 
Maxwell  accepted  the  deed  and  took  posses- 
ion of  the  farm  under  a  v^bal  agreement 
snbstantiaUy  as  that  detailed  in  the  evidence 
of  Mrs.  Salter,  and  that  the  Illinois  land,  which 
was  at  the  time  owned  by  Clay  Sexton  and 
the  two  children  of  John  Sexton,  deceased,  was 
the  sole  consideration  for  the  conveyance.  Un- 
der these  acts  of  the  parties,  disregarding  the 
agreement  Thomas  MaxweU,  the  grantee,  took 
the  title  In  trust  for  the  use  of  H.  Clay  Sexton 
and  Bobert  E.  Lee  and  Mai^aret  Sextoo,  who 
paid  the  consideration.  The  trust  lu  auch 
case,  does  not  arise  from  fraudulent  acts  of 
the  gn^ntee,  bat  is  implied  from  the  that 
the  purchase  money  was  paid  by  the  cestui 
qui  trust  "This  rule,"  it  Is  said,  "has  Its 
foundation  in.  the  natural  presumption,  in  the 
absence  of  rebutting  circumstances,  that  he 
who  supplies  the  purchase  money  intends  the 
pun^uise  to  be  for  bis  own  benefit,  and  not  for 
another,  and  that  the  conveyance  in  the  name 
of  anotaier  is  a  matter  of  convenl^ice  and  ar- 
rangement between  the  parties  for  collateral 
purposes;  and  this  rule  is  vindicated  by  the 
experience  of  mankind."  1  Perry,  Tmsta,  § 
126.  See  Hall  v.  Hall,  107  Mo.  101,  17  S.  W. 
811,  and  cases  cited.  The  tmst  resulted,  there- 
fore, notwithstanding  the  conveyance  was 
made  to  Maxwell  under  the  express  direction 
of  H.  Clay  Sexton.  The  conveyance  to  Max- 
well was  absolute  in  its  terms,  and  contains  no 
words  suggesting  an  intention  to  create  an 
express  trust  The  tmst  resulting  from  the 
acts  of  tb»  parties  could  not  be  converted  Into 


an  express  trust  by  the  verbal  cotemporaneous 
agreement  of  ^e  parties*  for  the  reason  that  It 
was  not  manifested  and  proved  by  writing,  as 
Is  required  by  the  statutes  of  frauds.  Ber. 
St  1880,  f  0184.  "Oral  proof  cannot  be  heard 
to  graft  an  egress  trust  on  a  conv^ance  ab- 
solute in  its  terms."  Peny,  Trasfs,  i  7a  Had 
the  agreement  been  in  writlzqc,  then  the  con- 
veyance and  agreement  would,  taken  togetho', 
have  created  an  express  trust;  but  a  failure  to 
put  the  declaration  of  trust  In  writing  does  not 
prevent  a  trust  from  resulting  by  operation  of 
law,  from  the  acts  of  the  parties.  It  appears 
from  the  record  that  the  court  not  only  found 
and  declared  that  Maxwell  took  and  held  the 
titie  In  trust  but  adjusted  the  accounts  be- 
tween the  parties  In  accordance  with  the  terms 
of  the  agreement  We  do  not  find  that  any 
of  the  defendants  made  specific  objection  to 
this  course  at  the  time.  No  plea  of  the  statute 
of  frauds  was  interposed,  nor  was  objection 
made  to  the  oral  proof  of  the  agreement  The 
statute  of  frauds  only  affects  the  remedy  upon 
the  contract  and  the  rule  Is  that  unless  the 
party  to  be  charged  undertakes  to  avail  him- 
self of  its  protection,  the  contract  vrtll  be  per- 
fectly good  against  him.  Browne,  St  Frauds, 
i  135.  The  court  was  clearly  right  In  finding 
and  declaring  that  Thomas  MaxweU  took  and 
held  the  property  In  trust  for  those  who  paid 
for  It  and  very  properly  adjusted  the  accounts 
of  the  parties  according  to  the  terms  of  the  col- 
lateral agreement. 

2.  Appellant  raises  several  objections  to  the 
enforcement  of  this  trust  which  will  now  be 
considered. 

(a)  It  Is  said  that  the  action  was  premature; 
that  Is,  that  under  the  contract  Thomas  Max- 
well had  10  years  In  which  to  elect  whether 
he  would  pay  for  the  land  or  return  the  same 
to  the  beneficiaries  In  the  trust  and  the  suit 
was  commenced  before  the  expiration  of  the 
time  agreed  upon.  The  deed  was  dated  In 
January,  1884,  but  was  not  acknowledged  un- 
til March,  1884.  The  suit  was  conunenced  In 
February,  1894.  The  date  of  the  agreement 
was  not  definitely  shown,  though  It  was  made 
pending  the  negotiations  for  the  exchange,  and 
must  have  been  at  least  as  early  as  January. 
1884.  Under  these  facts,  there  would  be  a 
question  whether  the  suit  was  not  premature. 
But  It  very  clearly  appears  from  the  evidence 
that  Thomas  Maxwell  not  only  refused  to  car- 
ry out  the  contract  but  denied  the  trust  alto- 
gether, some  time  before  the  suit  was  com- 
menced. Indeed,  he  denied  the  tmst  by  his 
pleadings  throughout  the  trial,  and  appellant 
still  denies  It  on  this  appeal.  We  must  as- 
sume that  Thomas  and  appellant  his  grantee, 
elected  to  repudiate  the  contract  deny  the 
trust  aud  claim  title  to  the  land.  A  right  of 
action  accrued  to  plalntlffB  when  tbeae  elec- 
tions were  made. 

(b]  It  is  next  Insisted  that  plaintiffs  were 
guilty  of  such  laches  In  commencing  this  pro- 
ceeding as  to  estop  them  to  set  up  the  trust 
The  objeoOon  here  made  seems  to  be  inconsist- 
ent with  the  me  last  considered.   But  the 
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point  Is  tbat,  If  this  Is  to  be  regarded  as  a  re- 
sulting trust,  then  the  verbal  agreement  did 
not  conrert  rt  Into  an  express  trust,  nor  was 
proof  of  tbe  terms  of  the  agreement  admissible 
for  tbe  purpose  of  establishing  the  purposes  of ' 
the  trust.  If  the  deed  In  question  and  the 
liayment  of  tbe  pm'chase  money  created  the 
trust,  then,  it  Is  said,  plalutlfTs'  right  of  ac- 
tion accrued  Immediately,  and  a  delay  for  10 
years  ought.  In  equity,  to  bar  the  action.  The 
nile  Is  well  settled,  in  equity,  that  "the  ac- 
tivity (rf  equity  powers  cannot  lie  Invoiced 
where  a  party  has  negligontly  slept  upon  his 
rights,  and  Induced  others  to  act  upon  the 
(onfldent  belief  tbat  he  has  abandoned  them." 
Schradskl  v.  Albright,  93  Mo.  48,  5  S.  W.  809. 
In  the  same  case  It  Is  also  said:  "There  la  no 
ilxed  rule  by  which  to  determine  when  laches 
%vlU  constitute  a  defense,  but  each  case,  when 
it  arises,  must  be  determined  according  to  Its 
own  particular  circumstances."  There  Is  no 
doubt  that  this  defense  may  be  Interposed  to 
an  action  to  enforce  a  resulting  trust,  especial- 
ly when  it  appears,  as  In  this  case,  that  the 
nominal  purchaser  has  been  In  the  possession  i 
and  enjoyment  of  the  estate.  "But  If  the  trust 
is  admitted,  and  there  has  been  no  adverse 
holding,  lapse  of  time  Is  no  bar."  1  Perry, 
Trusts,  8  141.  It  appears  In  this  case  that 
the  deed  was  made  to  Maxwell  by  direction  of 
Clay  Sexton.  Maxwell,  without  paying  any 
c-onsideratlon,  accepted  the  deed  and  went  into 
lK>ssession  under  it.  He  knew  the  purposes  for 
which  the  deed  was  made  and  accepted  tbe 
trusts.  He  occupied  tbe  land,  paying  reats  to 
some  of  the  cestuls  for  several  years.  In  these 
circumstances  Thomas  Maxwell  certainly  could 
not  defeat  the  action  on  account  of  delay  In 
commencing  It.  Putting  the  agreement  out  of 
sight,  the  beneficiaries  of  the  trust  had  the 
right  to  caU  upon  the  trustee,  at  any  time,  to 
execute  the  trust  by  a  conveyance  to  them,  but 
proof  of  the  agreement  Is  competent  to  explain 
the  delay.  The  parties  had  the  riglit  to  car- 
ry out  the  agreement,  whatever  their  legal  ob- 
ligations to  do  so  may  have  been,  and  ought 
not  to  be  charged  with  laches  while  their  in- 
tentions were  good  and  tbe  time  agreed  upon 
had  not  expired. 

(c)  Tbe  evidence  shows  that  Thomas  Max- 
well and  his  brother  Joseph  had  been  part- 
ners from  1874  to  18S5,  dealing  in  horses  and 
mules.  After  that  Thomas  continued  In  the 
same  business  alone,  and  Joseph  engaged  In 
partnership  with  one  Crouch  under  the  name 
of  MaxweU  &  Crouch.  In  1888  the  firm  com- 
menced extending  credit  to  Thomas,  and  in 
June,  1892.  his  Indebtedness  amounted  to  be- 
tween ?21,000  and  $22,000.  The  arrange- 
ment between  Joseph  and  his  firm  was  that 
he  would  stand  good  for  the  account  of  his 
brother.  Joseph  testified  that  Thomas  al- 
ways said  "that  he  would  pay  him  when  he 
sold  the  farm."  As  has  been  stated,  on 
the  14th  of  June,  1803,  Thomas  Maxwell,  by 
quitclaim  deed,  for  an  express  considera- 
tion of  one  dollar,  conveyed  both  tracts  of 
land  to  bis  brother  Josi-ph.  Tbe  parties  both 


testify  that  the  real  consideration  was  the 
indebtedness  due  from  Thomas  to  htm.  Jo- 
seph testified  that  before  he  received  this 
deed  be  was  told  that  Lee  and  Margaret  Sex- 
ton claimed  some  Interest  In  the  farm.  Ono 
who  In  good  faith,  for  a  valuable  considera- 
tion and  without  notice,  purchases  from  the 
trustee  In  such  a  resulting  trust,  takes  a  good 
title  as  against  tbe  cestui  que  trust.  But 
Joseph  Sexton  was  not  -such  a  purchaser. 
The  information  be  received  of  the  claim  tbat 
two  of  tbe  beneficiaries  set  up  was  sufficient 
to  have  put  him  on  an  Inquiry  which.  If  fol- 
lowed up,  would  eventually  have  given  him 
knowledge  of  the  trust.  Besides,  he  pur- 
chased by  quitclaim  deed,  and  the  title  be 
thereby  acquired  was  subject  to  tbe  equi- 
ties of  plaintiffs.  Eoff  v.  Irvine.  108  Mo. 
385,  18  S.  W.  907;  Hope  v.  Blair,  105  Mo. 
90,  16  S.  W.  595. 

(d)'lt  is  Insisted  tbat  tbe  quitclaim  dee<I 
from  Thomas  to  Joseph  Maxwell  was  in- 
tended as  a  mortgage  on  the  land  to  secure 
the  money  tbe  latter  bad  advanced  to  the 
former,  and  operated  as  such,  and  that  all 
the  beneficiaries  under  the  trust  should  be 
estopped  by  their  conduct  and  laches  to  set 
I  up  their  equities  to  defeat  tbe  lien  for  all 
of  such  advaucements  as  were  made  In  good 
faith  without  notice  of  such  equities.  Tbe 
trust  deed,  on  its  face,  conveyed  to  Thomas 
Maxwell  the  absolute  title  to  the  land.  The 
grantee  was  put  In  possession  of  the  land, 
paid  Incumbrances  against  it,  made  expen- 
sive Improvements  upon  It,  and  occupied  It. 
without  objection  or  hindrance,  from  18Si 
to  1893.  All  these  acts,  said  defendant  tes- 
tified, were  done  and  permitted  with  his 
knowledge,  and  without  notice  to  him  of  the 
equities  plaintiffs  now  claim.-  These  facts, 
standing  alone,  would  appeal  with  much 
force  to  our  sense  of  justice.  But  they  do 
not  stand  alone.  The  evidence  shows  that 
appellant  acquired  notice  of  plaintiffs'  rights 
about  the  time  that  plaintiffs  learned  tbat 
Thomas  denied  the  trust,  so  there  could  havo 
been  no  delay  tn  commencing  the  suit  by 
which  appellant  could  have  been  prejudiced. 
The  relation  of  all  these  parties  to  each  oth- 
er was  such  that  an  inference  could  fairly  be 
drawn  that  Joseph  had  kno^Jedge  of  the 
trust  from  its  creation.  At  the  time  the 
exchange  of  the  land  was  made  Thomas  was 
the  son-in-law  of  Clay  Sexton,  and  partner 
of  bis  brother  Joseph.  The  families  were 
Intimate.  Joseph  knew  that  the  Illinois  land 
was  exchanged  for  tbe  land  In  question,  and 
must  have  known  that  Thomas  paid  noth- 
ing at  tbe  time  tbe  exchange  was  made.  It 
Is  dllilciilt  to  believe  that  Joseph  was  not 
fully  advispd  of  the  verbal  nrrangtment  be- 
tween his  brother  and  the  Sextons  In  reli- 
ance upon  which  the  trust  was  created. 
However  that  may  be,  It  was  shown  at  the 
trial  that  the  land  was  worth  $40,000,  and 
under  the  agreement  it  Is  perfectly  clear  that 
Thomas  bad  the  right  to  a  conveyance  upoo 
payment  of  $10,000  and  tbe  rent  reserved. 
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A  margin  of  abont  $25,000  was  thus  left 
upon  which  plaintiffs  may  have  supposed 
that  Joseph  looked  for  credit  If  they  Id  fact 
encouraged  blm  In  extending  the  credit. 
After  Joseph  received  notice  of  plaintiffs' 
eqnitlea,  as  admitted  by  him,  he  undertook 
to  aid  the  trustee  to  defeat  them  by  taking 
a  deed  from  the  trustee  Instead  of  carrying 
ont  the  trust,  by  which  he  could  easily  have 
secured  himself  He  ought  to  bare  no  ad- 
vaotage  from  his  own  wrong.  Moreover,  It 
doea  not  appear  that  plaintiffs  or  Clay  Sex- 
ton had  any  knowledge  or  notice  that  Joseph 
was  glTlng  credit  to  his  brother  on  the 
strength  of  his  ownership  of  this  land  or 
otherwise.  They  neither  did  anything  nor 
suffered  anything  which  could  estop  them  In 
equity. 

(e>  By  the  decree,  as  rendered,  plaintiffs' 
rights  were  made  subject  to  the  deeds  of 
trust  of  the  Insurance  company  and  Ruby. 
These  deeds,  as  has  been  stated,  covered 
both  tracts  of  land.  The  decree  required  the 
tract  to  which  plaintiffs  have  no  equity  to 
be  primarily  liable,  and  first  sold  for  the 
satisfaction  of  these  deeds  of  trust  The 
decree  in  this  respect  Is  In  accordance  with 
the  analogous  equitable  rule  for  marshaling 
securities.  Thomas  Maxwell  owes  the  debts 
secured  by  the  deeds  of  trust,  and  Joseph 
Maxwell,  being  a  purchaser  of  the  property 
with  notice  of  plaintiffs'  equity,  stands  in 
his  shoes.  It  Is  equitable  that  these  cred- 
itors should  exhaust  the  property  to  which 
Maxwell  has  title  before  resorting  to  that 
in  which  plaintiffs  have  an  equitable  Inter- 
est. We  find  no  error  In  the  ruling  of  the 
court  in  taking  the  account.  The  court  al- 
lowed appellant  the  value  of  the  Improve- 
ments made  by  Thomas  Maxwell  npon  the 
land,  but  estimated  their  value  at  the  time 
the  account  was  taken.  Appellant  Insists 
that  be  should  have  been  allowed  the  cost  of 
making  the  improvements.  We  are  of  the 
opinion  that  the  court  took  the  equitable 
view  of  the  matter,  and  ruled  correctly. 
Appellant  and  his  brotber  had  the  use  of  the 
improvements  up  to  the  time  of  taking  the 
account,  and,  In  fairness,  they  ought  to  stand 
the  deterioration  caused  by  the  use.  The 
Judgment  Is  affirmed.  All  the  Judges  of  this 
divlBion  concur. 

(Dec.  8,  1897.). 

PBE  CURIAM.  By  the  decree  of  the  cir- 
cuit court,  appellant,  Joseph  Maxwell,  was 
given  Judgment  and  a  Hen  upon  the  land 
for  the  value  of  the  Improvements  put  upon 
It  by  his  grantor,  Thomas  Maxwell.  The 
court  also  found  the  rental  value  of  the 
premises  to  be  $40  per  month.  In  order  to 
adjust  the  equitable  rights  of  the  parties  as 
they  now  exist,  the  Judgment  of  affirmance 
Ifl  hereby  modified,  and  plaintiffs  are  allowed 
until  March  16,  1898,  In  which  to  pay  the 
aforesaid  lien,  and  until  after  that  date  exe- 
cution for  the  enforcement  thereof  Is  stayed. 
It  Is  further  ordered  that  the  Judgment  for 


Improvements  have  interest  from  Its  date  at 
6  per  cent,  per  annum,  and  that  the  amount 
found  to  be  due  plaintiffs  for  the  use  and 
occupancy  of  the  premises  also  have  Interest 
at  the  same  rate  from  the  d&te  of  the  Judg- 
ment. It  Is  further  ordered  that  $40  per 
month,  with  Interest  at  6  per  cent,  from  the 
time  each  installment  becomes  due,  be  al- 
lowed plaintiffs  as  rents  and  profits  from 
the  date  of  the  Judgment,  the  amount  thereof 
to  be  deducted  from  the  amount  of  said  judg- 
ment for  Improvements  and  interest  In  all 
other  respects  the  Judgment  of  the  circuit 
court  is  affirmed.   All  the  Judges  concur. 

(Jan.  18,  1808.) 

PEB  CURIAM.  On  motion  of  appellant. 
It  is  shown  to  the  court  that  In  taking  the 
account  for  Improvements  made  npon  the 
land,  and  for  rents  and  profits  thereof,  the 
balance  found  due  appellant  for  Improve- 
ments, after  deducting  the  rents  and  profits 
to  date  of  the  Judgment,  amounted  to  $8,- 
790.  It  appears  from  the  record  that  in  the 
addition  of  the  Items  found  a  mistake  whs 
made  by  the  court  against  appellant  of  $700, 
and  the  true  amount  of  the  Judgment  In  fa- 
vor of  appellant  should  have  been  $9,470, 
Instead  of  $8,700,  as  rendered.  In  order  to 
correct  the  mistake,  which  appears  on  the 
face  of  the  record,  the  Judgment  of  affirm- 
ance Is  further  modified,  and  it  is  ordered 
and  adjudged  that  the  Judgment  and  Hen  of 
!  appeUant,  Joseph  Maxwell,  for  Improve- 
ments, be  corrected,  so  that  he  may  have  n 
lien  on  said  land  for  the  sum  of  $9,470,  and 
Interest  thereon  from  the  date  of  the  Judg- 
ment at  6  per  cent  per  annum,  and,  if  the 
same  be  not  paid  on  or  before  March  15, 1898, 
the  same  may  be  enforced  by  execution  and 
sale  of  the  land.  And  It  appearing,  further, 
that  the  amount  due  appellant  was  found  by 
deducting  the  amount  of  the  rents  and  profits 
up  to  the  date  of  the  Judgment  it  Is  further 
ordered  that  the  following  part  of  the  Judg- 
I  ment  aa  heretofore  modified,  be  stricken  out, 
I  and  be  of  no  force,  to  wit:  "And  that  the 
amount  found  to  be  due  plaintiffs  for  use  and 
occupancy  of  the  premises  also  bear  Interest 
at  the  same  rate  from  the  date  of  the  Judg- 
ment" In  all  respects,  except  as  herein 
and  heretofore  modified,  the  Judgment  of  the 
circuit  court  is  affirmed.    All  concur. 


MAYOR,  ETC.,  OF  MORRISTOWN  v.  CAIN. 
(Cbnrt  of  Chancery  Appeals  of  Tennessee.  Jnly 
10.  1807.) 

DEDICATION  or  Stbebts  — What  Con'stitdtbs— 
EviDSKCs— Adverse  Possession. 

1.  On  the  question  whether  a  city  had  acquir- 
ed title  to  a  street  by  dedication.  It  appeared  that 
the  city  bad  many  years  before  laid  out  and 
platted  streets  including  the  land  In  controversy; 
that  afterwards  the  city  resolved  to  open  and  im- 
prove such  streets  as  needed  for  pnblfc  nse;  that 
the  land  in  controversy  bad  always  remained  in- 
closed, and  the  owner  conveyed  the  same  and  ad- 
joining land  by  deeds  reciting  the  fact  that  the 
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itreet  had  been  laid  out,  but  asaaiiiig  the  gran- 
tees that  it  could  not  be  opened  without  com- 
pensation.   HHd  iuBufficient  to  show  dedication. 

2.  Where  conduct  aiid  circumstancea  are  re- 
lied niK>D  aa  indicating  an  intention  to  dedicate 
land  for  a  public  street,  facta  and  drcnmatances 
tending  to  break  down  the  prcsomptioii  are  com- 
petent 

8.  Feadne  property  included  In  a  street  aa 
platted  by  the  dty  for  more  than  20  years  Indi- 
oates  that  It  ia  held  adversely  to  the  cit7. 

Ai^)eal  trom  chancery  court,  ^unUoi  conn- 
ty;  Hugh  G.  Kyle,  Chancellor. 

Action  by  the  mayor  and  aldermen  of  the 
town  of  MoTTlstown  against  T.  C.  Cain.  From 
a  decree  for  ocHnplalnaat,  defendant  appeals. 
Reversed. 

W.  S.  Dickson,  for  appellant  John  B.  Sal- 
loway.  fOr  a^p^lee^ 

NEIL,  J.  BUI  to  recover  a  section  of  Second 
South  street  In  the  city  of  Morrtstown  which 
is  held  under  fence  by  the  defendant  The 
bill  alleged  the  dedication  to  the  public.  Tlie 
answer  denied,  and  pleaded  the  statate  nt 
seven  years*  limitation  and  laches. 

The  chancellor  entered  the  following  decree: 

*^biB  cause  was  heard  on  the  14th  day  of 
February,  1806,  before  the  Honorable  H.  O. 
Kyle,  chancellor,  npon  the  bill,  answer,  and 
proof  produced  on  the  hearing,  including  dep- 
ositions and  exhibits,  except  Exhibit  D  to 
deposition  of  Harvey  Lioop,  which  was  not 
read  or  introduced  as  evldoice,  from  all  of 
which  it  appears  to  the  court: 

"(1)  That  complainant  is  a  municipal  corpora- 
tion, chartered  and  organized  many  years  ago, 
and  by  law  Is  empowered  to  establish,  extend, 
and  alto-  such  streets  within  its  territory, 
and  to  take  and  hold  title  to  lands  and  ease- 
ments for  such  purposes,  and  upon  othar  public 
uses  and  trusts. 

"(2^  That  after  its  creation  and  organization, 
and  in  the  year  1856,  by  proper  authority.  It 
surveyed,  laid  out  and  established  Its  streets, 
and  caused  the  same  to  be  mapped  and  platted, 
which  map  and  plat,  together  with  the  notes 
of  survey  and  description  of  said  streets,  was 
received  by  it  and  filed  in  its  office  May  27, 
1850;  that,  among  other  streets  then  laid  out 
surveyed,  and  established  within  Its  corporate 
limits,  was  Second  South  street;  and  that  said 
street  Included  within  Its  termini  the  follow- 
ing described  block  or  strip  of  land,  situate  In 
Iftke  First  civil  district  of  Hamblen  county,  Ten- 
nessee, and  bounded  as  follows:  Beginning  at 
the  southeast  comer  of  a  lot  formerly  ownea 
by  Ibomaa  H.  Evans,  at  a  point  where  the 
western  edge  of  Henry  street  intersects  with 
the  northern  edge  of  Second  South  street; 
thence  south,  54°  55'  west  ^Ith  the  north 
side  of  Second  South  street,  287.5  ft.,  to  the 
.  west  side  of  Mill  street;  thence,  with  the  east 
>8lde  of  MIU  St.,  south,  35°  15'  east,  80  ft, 
to  the  south  side  of  2nd  South  St.;  thence, 
with  the  south  side  of  2nd  St,  north,  54°  55' 
east.  273.2  ft.  to  the  West  aide  of  Henry  St.; 
north.  30"  11'  west  00  ft.;  to  the  north  side 
of  2ad  South  St.,  to  the  beglnidng.    This  strip 


of  land  Is  that  part  of  2nd  Sooth  St  lying  be- 
tween Henry  and  Mill  streets. 

"(3)  That  at  the  time  complainant  located 
and  established  said  2nd  South  St,  Mary 
Counts  was  the  owner  of  the  land  through 
which  said  street  was  laid  out  and  established, 
including  tbe  strip  in  controversy,  and  that 
she  dedicated  an  easement  or  street  in  and 
to,  or  Issalng  out  of,  said  strip  to  the  com- 
plainant, to  be  perpetually  held  in  trust  for  tbe 
public  as  a  street,  and  that  the  complainant 
duly  and  legally  accepted  said  dedication,  and  Is 
entitled  to  the  immediate  possession  and  use 
of  the  same  for  purpose  of  a  public  street 

"(4>  That  after  said  dedication  &nd  accept- 
ance, and  while  still  the  owner  of  the  con- 
tiguous land,  Mary  Counts  and  her  husband, 
Henry  Couilts,  by  several  conveyances  and 
otherwise,  recognized  and  acquiesced  in  their 
previous  dedication  of  the  part  or  pared  of  the 
street  sued  for  in  this  cause,  and  continued 
to  do  so  iQt  to  October  14, 187ft,  when  by  deed 
they  conveyed  the  land  bounding  the  strip  in 
controversy  on  the  south  to  the  defendant  T. 
O.  Cain,  and  In  and  by  said  deed  recognized, 
called  for,  and  bounded  the  lot  thai  conveyed 
by  the  street  In  craitroversy. 

"(6)  That  said  Henry  Counts  and  wife,  Mary, 
did  not,  after  said  dedication,  hold,  possess, 
and  claim  said  strip  or  blocA  of  land  advwsely 
to  complainant's  Interest  tha«ln;  nor  has  the 
defendant,  T.  C.  Cain,  so  held,  possessed,  and 
claimed  said  strip  for  a  snffident  length  of 
time  to  defeat  complainant's  interest  therein, 
and  right  to  nse  and  occupy  it  for  a  public 
street;  nor  is  complainant  estopped  to  set  up 
and  assert  said  right  It  has  never  assessed 
nor  collected  tax  upon  its  right  and  easement 
In  and  to  said  strip  or  street  lunr  been  guilty 
of  any  conduct  which  does  or  Bbould  estop 
It 

"(6)  It  la  therefore  ordered,  adjudged,  and 
decreed  by  the  court  that  the  complainant  the 
mayor  and  aldermen  of  the  town  of  Morris- 
town,  Tenn.,  have  and  recov^  of  the  defend- 
ant, T.  C.  Cain,  the  use  and  possession  of  the 
parcel  or  strip  of  land  described  above  in  para- 
graph 2  of  this  decree,  and  a  writ  of  possession 
Is  awarded  to  put  complainant  in  peaceable 
possession  of  said  street  Tbe  defendant  T.  C. 
Cain,  bis  agents  and  servants,  are  perpetually 
enjoined.  Inhibited,  and  restrained  from  in- 
terfering with  or  obstructing  in  any  way  com- 
plainant's occupation  and  use  for  street  pur- 
poses of  said  strip  of  land.  The  defendant  will 
pay  the  costs  of  this  cause,  for  which  execu- 
tion Is  awarded." 

We  think  tne  proof  fully  sustains  the  ciian- 
cellor's  first  and  second  findings  of  fact,  and 
we  adopt  these  findings. 

Tbe  chancellor's  third  finding  contains  a  con- 
clusion both  of  law  and  fbct,  and  is  vigorously 
attacked  by  the  defendant  T.  0.  Cain,  who 
Is  the  appellant  We  vrill  examtoe  this.  The 
proof  does  show,  as  stated  by  the  chancellor, 
that,  at  the  time  complnlDant  located  and  es- 
tablished Second  South  stre^  Mrs.  Mary 
Counts  was  the  owner  of  the  land  throngli 
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which  this  street  ma  laid  oat  and  establish- 
ed, Indndlng  Uiis  strip  In  controversy.  Did 
she  dedicate  it  to  the  public?  The  testimony 
upon  this  subject  Is  aa  follows:  Mrs.  Mary 
Counts  and  her  husband,  Henry  Couats,  be- 
ing acquainted  with  the  plat  laying  off  Second 
South  street,  along  with  other  streets  In  the, 
<dty  of  Morrlstown,  afterwards  made  deeds' 
calling  for  that  street  as  follows:  A  deed  to 
Tbomas  H.  Evans,  made  on  the  14th  day  of 
fleptember,  1860,  conv^lng  a  lot  to  Evans 
In  Morrlstown  at  the  place  now  In  controversy, 
and  in  this  deed  called  the  southern  boundary 
for  Virginia  street,  a  name  by  which  Second 
South  street  was  also  known.  Mr.  Evans 
testifies  that,  at  the  time  this  deed  was  ex- 
ecnted,  the  map  showing  this  street  was  em- 
solted  by  Henry  Oounts,  the  husband  of  Maiy 
Counts,  and  her  son-in-law,  Huffmaster,  who 
seemed  to  be  attending  to  the  business,  and 
that  the  deed  was  drawn  with  reference  there- 
to, this  map  showing  a  street  60  feet  wide 
at  that  point;  that  is,  along  the  territory  now 
ta  dispute.  It  is  not  shown  that  Mrs.  Oounts 
was  present  at  the  time  tliese  examinations 
were  going  on,  but  it  Is  shown  that  she  was 
familiar  with  the  map  of  the  city's  streets; 
and  we  think  we  may  well  Infer  that  she  and 
her  husband  made  the  deed  to  Evans  with  a 
▼lew  to  that  map,  and  to  the  street  as  there 
laid  down,  and  we  so  find  the  tast  to  be.  On 
the  Ist  di^  of  March,  1866,  Mrs.  Muy  Oounts 
and  her  husband,  Henry  Counts,  slong  with 
S.  L.  HufFnaaster  and  Betty  Ann  Huffmaster, 
conveyed  to  B.  B.  Owens  a  lot  immediately 
to  the  west  of  and  adjoining  this  Evans  lot, 
and  callhig  for  its  south  Ihie  "Vl^nla  street, 
or  Second  South  street,  thence  with  said 
street,"  etc.  This  deed  we  likewise  tUnk 
we  are  warranted  by  the  proof  In  finding  was 
sweated  in  view  of  ttie  aforesaid  plat  and 
Rcrvey.  On  the  14th  day  of  October,  1876, 
Mrs.  Mary  Counts  and  her  husband,  Henry 
Counts,  made  to  defendant,  T.  C.  Csin,  the 
deed  under  which  he  now  claims.  The  land 
conveyed  in  that  deed  is  thus  described  there- 
in: "One  house  and  lot  known  as  the  'Turley 
House,*  lying  In  the  town  of  Morrlstown,  coun- 
ty and  state  aforesaid,  bounded  on  the  north 
t>7  the  East  Tenn.,  Va.  ft  Ga.  Ballroad,  on 
the  south  by  First  South  St,  on  the  east  by 
Henry  St.,  and  on  the  west  by  the  lot  of  A.  A 
Hutttm;  also,  the  one-half  of  another  vacant 
lot  of  land,  Ij^ng  in  said  town  and  county,  and 
used  as  a  garden  for  said  hotel,  the  h^  of 
said  lot  BO  sold  being  the  northern  half  cat  off 
by  running  a  line  through  the  lot  midway  be- 
tween 2nd  and  3rd  South  Sta.,— the  whole  of 
said  lot  being  bounded  on  the  north  by  2ad 
Sooth  Btt  an  the  south  I7  aid  South  St,  m 
the  east  by  Hour  St,  and  on  the  west  by 
Mm  St."  It  cannot  be  doubted  that  OJs  lan- 
guage refers  to  Second  South  street  as  a  wtil- 
known  entity.  But  at  this  time  the  land  cover- 
ed by  this  portion  of  the  street  was  fenced  1^ 
and.  as  shown  by  the  deed,  in  the  language 
above  quoted,  was  used  as  a  kitchen  garden 
tor  the  hotel.   And  It  had  been  fenced  con- 


tinually prlOT  to  that  time,  except  for  a  while 
daring  the  War,  when  the  fence  was  torn 
down;  but  It  was  afterwards  bulU  up  and 
continued.  At  the  date  of  the  first  two  deeds 
above  mentioned  a  considerable  portion  of 
Second  South  street  besides  the  portion  now 
In  controversy,  was  unopmed.  At  the  date 
of  the  last  deed  above  mentioned,  October  14, 
1S76,  the  part  now  in  controversy  remained  un- 
opened, and  a  consideraUe  porticm  of  this 
street  at  otber  points  had  been  enooached  np- 
00  or  not  surrendered  by  abatUng  owners. 

These  facta,  however,  may  perhaps  be  ac- 
counted for,  from  the  city's  standpoint  by  a 
statement  of  its  policy  regarding  the  streets 
it  had  laid  off  upon  Its  plat,  as  this  state- 
ment appears  In  a  minute  of  March  31, 1867. 
This  statement  is  contained  In  a  resolution 
of  date  March  SI,  1857,  in  these  words: 
''Resolved,  that  we  open  the  streets  as  early 
as  practicaUe,  according  to  instructions  giv- 
en at  a  town  meeting  of  the  citizens,  and 
also  to  work  and  improve  uld  streets,  ac- 
cording to  the  Instructions  given  by  the 
above-named  meeting;  also,  resolved,  that 
we  Intend  to  open  all  the  streets  as  laid  out 
by  the  plan  of  aald  town  whenever  neces- 
sity requires  It  for  the  Interest  of  the  dti- 
aens  of  this  town."  This  Is  In  the  early 
history  of  Morrlstown,  and  that  portion  of 
the  dty  in  which  the  property  now  In  dis- 
pute lies  was  sparsely  settled,  and  the  street 
does  not  appear  to  luve  been  much  needed, 
If  at  all,  at  that  time.  Other  entries  upon 
the  minutes  should  be  noticed.  In  an  entry 
of  September  22,  1870,  the  following,  among 
other  things,  appears:  "A  committee  of  five 
was  appointed  for  the  purpose  of  condemn- 
ing and  assessing  damages  on  the  following 
streets:  Second  South  St,  from  Cumberland 
St  to  Mill  St.  [west  of  the  property  or  sec- 
tion of  street  now  In  controversy];  Henry 
St,  from  Main  St.  to  Third  South  St  The 
recorder  was  further  ordered  to  notify  S. 
L.  Huffmaster  to  suspend  the  building  of  a 
fence  on  the  north  side  of  Second  South  St, 
in  the  rear  of  Bouscher  Hutton  and  the 
hoteL"  In  an  entry  of  September  24,  1870, 
the  following  appears  upon  the  minutes  of 
the  corporation:  "That  the  report  of  the 
committee  appointed  at  the  last  meeting  to 
condemn  and  assess  damages  on  Second 
South  St,  from  Mill  St  to  Cumberland  St, 
and  Henry  St,  from  Bfaln  to  3rd  South  St, 
be  adopted  In  part,  to  wit:  Henry  Street 
condemned  and  ordered  (^ened  in  accord- 
ance with  the  plat  of  the  town,  without  any 
damages  assessed  to  parties  owning  land  on 
said  street.  Ordered,  that  a  new  commit- 
tee be  appointed  to  examine  Second  South 
St,  from  Mill  to  Cumberland  street  and  as- 
sess the  damages  they  think  that  parties 
are  entitled  to  who  own  land  on  said  street 
and  r^rt  whether  It  Is  expedient  to  reduce 
said  street  from  60  to  60  feet  in  width."  A 
few  years  before  the  bringing  of  this  suit  the 
dty  sent  a  committee  to  defendant  Cain, 
to  ask  him  what  or  how  much  he  would  take 
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to  open  the  street  througb  the  land  now  In 
dispute.  He  priced  tbem  tbe  ground'  at 
$600  or  V6S0.  They  returned  to  the  city 
anUiorltlM,  and  he  heard  no  more  of  tbe 
matter.  From  the  first  year  that  Cain 
bought  tbe  property,  forward,  the  city  taxed 
It  to  him,— that  is.  tbe  lot  through  which  it 
Is  sought  to  run  the  street,— and  no  discrim- 
ination was  made  on  account  of  the  street; 
and  In  1892  the  city  filed  a  blU  in  equity 
against  him  to  sell  tills  block  of  ground  for 
back  taxes  due  from  him  to  the  city,  making 
no  discrimination  In  favor  of  the  street,  but 
treating  tbe  whole  as  bis  property  In  these 
proceedli^  and  in  the  assessment,  as  tbe 
assessment  Is  therein  recited.  Finally,  on 
May  8,  18&1,  the  city  caused  to  be  recorded 
upon  Its  minutes  the  following:  "On  motion. 
It  18  hereby,  by  the  board  of  mayor  and 
aldermen  of  the  town  of  Morrlstown,  Tenn., 
[ordered]  that  the  recorder  give  notice  to  T. 
C.  Oaln  to  remove  tbe  obstructions  main- 
tained by  him  on  and  across  Second  South 
St.,  Morrlstown,  T«in.,  between  Henry  and 
Mill  streets,  or  said  board  wHI  take  legal 
steps  to  have  said  obstraction  removed. 
Second  Soutb  St  was  dedicated  to  public 
uses  by  Henry  Counts  and  wife,  Mary 
Counts,  by  deed,  several  years  ago,  and  said 
dedication  Is  now  accepted  by  the  board  of 
mayor  and  aldermen  of  the  town  ci  Morrls- 
town, and  has  been  previously  accepted." 
Thereupon  the  city  gave  notice  to  Mr.  Oaln 
to  remove  the  obstructions,  and  upon  his 
failure  to  do  so  this  suit  was  brought  on 
tbe  22d  ot  June,  1894. 

From  tbe  foregoing  recital  we  think  it 
dear  there  was  no  dedication  of  tbe  street 
to  the  public,  and  that  tbe  city  did  not  un- 
derstand that  any  dedication  bad  been  made, 
and,  of  course,  made  no  acceptance,  and 
that  tbe  order  of  May  8,  ISM,  was  a  long 
afterthought.  As  we  interpret  tbe  facts, 
the  deed  to  Evans  and  tbe  one  made  to 
Owens  and  that  one  made  to  defendant, 
Cain,  were  all  executed  in  view  of  the  fact 
that  tbe  city  had  laid  off  In  1857  the  several 
streets  of  the  ci^,  and,  among  others.  Sec- 
ond Soutti  street,  and  that  tbe  city  was 
claiming  and  asserting  tbe  right  to  streets 
along  the  lines  Indicated,  and  had  reserved 
tbe  right  to  open  them  when  needed.  The 
deeds  merely  recognized  these  existing  facts, 
and  were  made  In  confwmlty  therewith. 
They  were  not  so  made  for  the  purpose  of 
donating  the  street  to  the  city.  And  the 
fact  that  the  ground  remained  fenced  all  tbe 
time  by  tbe  private  owners  In  tbe  manner 
before  stated  Is  a  strong  circumstance  going 
to  show  that  there  was  no  Intention  to  ded- 
icate. And  there  is  another  circumstance, 
objected  to  by  the  complainant,  but  compe- 
tent in  view  of  its  Insistence  that  the  deed 
of  October  14,  1876,  was  a  dedication.  It  Is 
that,  contemporaneously  vrlth  tbe  execution 
of  that  deed,  tbe  purchaser  thereunder,  T. 
C  Cain,  questioned  her  about  the  street, 
and  she  distinctly  told  blm  that  she  had  not 


dedicated  the  street  ttirongh  the  property, 
and  that  the  city  would  have  to  pay  for  It 
if  the  street  went  through  that  ground,  or 
was  opened  there.  In  addition  to  this,  the 
subsequent  conduct  of  the  dty  In  treating 
with  Cain  for  tiie  purchase  ot  tbe  property, 
and  in  taxing  it  as  his  property,  to  say 
nothing  of  the  loi^;  lapse  of  time  before  the 
assertion  of  the  present  daim,  show  that  It 
did  not  understand  the  before-mentioned 
deeds  as  a  dedication  to  it  of  the  ground  in 
controversy. 

We  sliall  not  attempt  to  go  Into  the  wilder- 
ness of  cases  Jip<m  the  subject  of  the  dedi- 
cation of  city  streets  or  highways  in  gen- 
eraL  It  la  ondonbtedly  true  tltat  the  weight 
of  authority  Is  In  favor  of  the  proposition 
that  the  making  of  a  deed  to  a  lot  with  ref- 
erence to  a  city  plat,  or  calling  for  a  street, 
nothing  else  appearing,  would  evidence  an 
intention  to  dedicate  the  street,  where  the 
person  ao  making  tiie  deed  owned  the  prop- 
erty charged  with  the  dedication.  But  ded- 
ication, at  last,  19  a  question  of  Intention,, 
not  to  be  decided,  Indeed,  by  what  tbe  sup- 
posed donor  may  testify  as  to  his  secret 
purposes,  bat  by  evidentiary  facts  from 
which  that  purpose  may  be  inferred.  While- 
it  Is  true  that  the  making  of  a  deed  with 
reference  to  a  plat  or  proposed  street  would 
ordinarily.  If  not  universally,  in  the  absence 
of  other  evidence,  amount  to  full  proof  of 
dedication,  yet  these  facts  may  be  rebutted 
by  others  of  the  character  cited  above  in 
our  statement  of  the  facts.  In  Elliott  jxpaa 
Beads  and  Streets  It  Is  said:  "Where  dr- 
cnmstancea  exist  which  n^atlve  tbe  intent 
to  dedicate,  no  dedication  can  be  presumed. 
In  case  of  an  express  dedication,  the  histm- 
ment  by  which  it  is  made  affords  more  than 
merely  presumptive  evidence  of  an  intent 
upon  tbe  part  of  the  owner  of  the  soil  to  set 
apart  the  land  to  the  public  use,  and  tbere 
can.  In  snch  cases,  be  no  reason  for  resort- 
ing to  extrinsic  evidence,  except  where  tbe 
Instrument  Is  ambiguous,  and  tbe  court  is 
forced  to  rMort  to  extraneous  evidence  In  or- 
der to  ascertain  and  give  effect  to  the  Inten- 
tion of  tbe  donor.  Where,  however,  ccm- 
duct  and  circumstances  are  relied  upon  as 
Indicating  an  Intent  to  dedicate,  it  is  com- 
petent to  prove  facte  and  circumstances 
tending  to  break  down  the  presumption. 
Any  idgn  placed  up<m  or  across  the  way,  in- 
dicating that  the  use  Is  merely  permissive, 
with  a  right  In  the  owner  to  reassert  do- 
minion at  bis  pleasure,  will  prevent  the  pre- 
sumption of  dedication,  no  matter  how  long 
the  use  may  continue.  Thus,  the  owner  of 
the  soli  may  effectively  defeat  a  presump- 
tion arising  from  use  by  the  public  by 
placing  gates  or  bars  across  the  way.  It  la. 
however,  said  that  placing  a  gate  aiross  the 
way  will  not  always  be  conclusive  against 
the  public,  since  it  may  be  that  the  public 
may  have  acquired  an  easement,  subject  to 
the  right  of  tbe  owner  to  maintain  a  gate 
for  his  own  convenience,  as  for  tbe  purpose 
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of  preventing  cattle  from  straying.  An  ol-  < 
ley  kept  In  repair  by  the  owner,  and  at  tlmee  [ 
fenced  across  by  tbe  owner,  although  used  i 
by  the  public  for  many  years,  was  held  not 
to  be  a  public  way.  Where  the  situation  of  j 
land  is  such  as  to  Indicate  that  It  does  not 
form  part  of  the  way,  although  It  may  be  , 
alongside  of  tbe  way  and  be  used  by  the  ' 
public,  no  dedication  can  be  presumed  with-  i 
oat  strong  evidence  of  an  Intent  on  the  part  I 
of  the  owner  to  devote  the  laud  to  the  use 
of  the  public.  If  the  owner  of  the  soil 
maices  all  repairs,  it  will  be  a  circumstance 
strongly  tending  to  rebut  the  presumption 
of  an  Intention  to  dedicate.  Payment  of 
taxes  assessed  by  the  local  authorities  Is 
evidence  tending  to  defeat  the  presumption 
of  a  dedication,  but  the  mere  payment  of 
taxes  win  not  rebut  a  presumption  arising 
from  conduct  and  circumstances,  where  they 
are  such  as  to  clearly  Indicate  an  Intent  to 
dedicate.  Where  the  owner  makes  use  of 
the  land  for  his  own  private  purposes,  and 
the  character  of  the  use  Is  inconsistent  with 
the  right  of  the  public  to  the  way  as  a  street 
or  road,  the  presumption  of  dedication  will 
be  rebutted,  although  the  public  may  have 
used  the  way  for  travel  for  many  years. 
And  there  are  many  other  cases  In  which 
the  acts  of  the  owner  or  of  the  public  au- 
thorltles  have  been  held  sutHoient  to  rebut 
the  presumption  of  dedication  which  might 
otherwise  have  arisen  because  of  the  public 
use.  Where  the  conduct  of  the  owner  Is 
such  as  to  clearly  Indicate  an  Intention  to 
dedicate,  and  the  public,  or  private  persons, 
have  acted  upon  his  conduct,  and  have  ac- 
quired valuable  rights  which  would  be  lost 
by  an  Interruption  of  tbe  enjoyment  of  the 
way,  he  cannot,  by  subsequent  acts  or  dec- 
larations. Impair  the  rights  of  the  public,  nor 
take  away  those  of  the  persons  who  have 
relied  on  his  conduct.  The  conduct  and  dec- 
larations whicli  are  admissible  to  rebut  a  pre- 
sumption are  such  as  preceded  tbe  acquisi- 
tion of  rights  in  the  way  as  a  public  road 
or  street  The  statements  of  the  owner  of 
the  soil,  at  the  time  the  act  was  done  which 
is  asserted  to  constitute  a  dedication,  are 
competent  lu  his  favor.  It  has  been  held 
that  a  party  may  testify  as  to  what  his  In- 
tent was  at  the  time  the  act  relied  on  as  con- 
stituting a  dedication  was  performed.  Even 
If  it  be  competent  for  a  party  to  subsequent- 
ly testify  as  to  what  his  Intent  was  when 
he  did  the  act,  it  Is  clear  that  the  question 
is  as  to  his  Intent  at  the  time  the  act  was 
done,  and  It  Is  immaterial  what  It  was  at  a 
subsequent  time.  Xor  will  testimony  as  to 
the  secret  Intent  be  allowed  to  overcome 
presumptions  clearly  arising  on  the  facts 
and  circumstances  of  the  transaction."  El- 
liott, Roads  &  S.  pp.  130-132. 

We  think  that,  in  view  of  the  authority 
above  quoted,  the  circumstances  which  we 
have  Indicated  negative  the  presumption  of 
dedication.  This  Is  also  without  regard  to 
the  question  as  to  bow  far  such  a  presump- 


tion may  be  Indulged  against  a  married 
woman,  which,  under  the  authorities^  Is 
quite  a  doubtful  one.  Elliott,  Roads  &  8. 
p.  102,  and  cases  cited.  The  facts  upon 
which  dedication  Is  thought  to  be  based  Id 
the  present  case  arose  from  acts  of  Mrs. 
Counts,  who  was  at  the  time  a  married 
woman.  But  we  do  not  go  Into  this  ques- 
tion. We  have  treated  the  case  as  against 
one  snl  Juris. 

The  fourth  finding  of  the  chancellor  is  dis- 
posed of  In  what  we  have  already  said. 

Upon  the  fifth  finding  of  the  chancellor 
the  facts  are  that  the  property  was  held  un- 
der fence  by  Mrs.  Counts  and  those  claim- 
ing under  her  from  a  time  prior  to  tbe  deeds 
already  mentioned  continuously  to  the  filing 
of  the  bill,  except  a  short  period  during  the 
War,  when  the  fences  were  torn  down,  and 
they  were  subsequently  rebuilt.  The  only 
assertion  of  an  Interest  In  the  street  by  the 
corporation  at  the  point  covered  by  the  pres- 
ent controversy,  so  far  as  the  record  shows, 
was  an  order  entered  on  Its  minutes  direct- 
ing that  Mr.  Huffmaster  delay  building  a 
fence.  This  was  In  the  entry  of  September 
22,  1870,  already  copied  herein.  It  does  not 
appear  that  this  notice  was  ever  served. 
This,  such  as  it  is,  Is  the  only  assertion  of 
claim  or  interest  by  the  city  in  this  property, 
from  the  time  the  streets  were  platted  Id 
1856  down  to  the  entry  on  the  minutes  of 
March  8,  1SD4,  a  period  of  more  than  30 
years.  In  addition  to  this.  It  affirmatively 
appears  that  the  city  and  Mr.  Cain  both  rec- 
ognized the  fact  that  the  property  was  ad- 
versely held  by  treating  with  Mr.  Cain  for 
Its  purchase  some  years  prior  to  the  filing 
of  the  present  bill,  but  how  many  years 
does  not  appear.  The  same  fact  Is  evi- 
denced by  the  assessing  of  the  property  for 
taxation.  And  the  same  fact  Is  also  evi- 
denced by  the  conversation  between  Mrs. 
Counts  and  Mr.  Cain  when  the  deed  was 
made  by  Mrs.  Counts  to  him,  already  recit- 
ed. The  fact  that  the  property  was  fenced 
up  lu  the  manner  indicated  could  meah  noth- 
ing else  than  that  it  was  held  adversely  to 
the  city,  and  this  as  much  as  20  years  prior 
to  March  3,  1894.  We  have  no  doubt  that 
the  parties  owning  the  property  recognized 
the  right  of  the  city  to  open  a  street  through 
there  upon  the  payment  of  damages,  which, 
of  course,  Is  a  mere  matter  of  law,  and 
would  obtain  without  their  recognition.  But 
this  attitude  of  the  parties  was  substantial- 
ly an  adverse  possession.  But  we  will  not 
enter  Into  the  vexed  question  as  to  bow  far 
adverse  possession  may  be  operative  against 
a  city  In  exercise  of  Its  public  rights.  This 
subject  is  fully  discussed  In  2  Dill.  Mun. 
Corp.  a  6<>7-676  (old  section  533),  adopted 
by  tbe  supreme  court  as  a  correct  statement 
of  tbe  law  In  Its  reasoning  In  the  case  of 
City  of  Memphis  v.  Looney,  9  Baxt  130,  135. 
See,  also,  Elliott  v.  Williamson,  11  Lea,  38, 
41-44.  We  think  it  unnecessary  to  pass 
upon  this  question.   What  we  have  said  In 
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ft  former  part  of  tbe  opinion  la  decisive  of 
the  case,  and  must  result  In  a  rerersal  of 
the  chancellor's  decree  and  a  dismissal  of 
the  blU.  Let  a  decree  be  entered  according- 
ly, with  tlie  costs  ct  this  court  and  the  court 
below. 

WILSON  and  BARTON,  JJ.,  concur. 

Affirmed  orally  bj  lUDreme  court,  Noranber  6, 
1897. 

OITT  OF  SAN  ANIOmO  r.  OBANDJEAN. 

(Supreme  Oourt  of  Texas.    Feb.  7.  1808.) 
ArPiiLi^lMAccoRAOT  in  Statuiiht— fiSKUaiNQ. 

On  error  to  the  court  of  dvll  appeals,  an  In- 
accuracy In  the  statemeot  of  the  case  by  tbe  su- 
preme court  ii  not  ground  for  a  rehearing,  where 
the  difference  between  tbe  facts  as  found  by  the 
court  of  iuveals  and  as  atated  by  the  supreme 
court  Is  inunateriaL 

On  motkm  for  rebearlnff.  Orermled. 
For  former  r^rt,  see  41  S.  W.  477. 

GAINES.  0.  J.  The  defendant  In  error,  la 
ber  motion  for  a  rehearing,  complains  of  In- 
accuracies In  tbe  statement  of  the  case-made 
In  the  opinion  of  this  court,  which  we  deem 
It  proper  to  correct  The  statement  complain- 
ed of  Is  as  follows:  "On  the  ITtb  day  of  De- 
cember, 1S89,  UlysBes  Grandjean  accepted 
one  half  of  the  sum,  and  gave  his  receipt 
therefor.  On  January  4.  1800.  the  plalntJfT 
drew  her  tfieck  for  the  other  half,  and  had 
It  placed  to  ber  own  credit  In  the  bank,  and 
subsequently,  during  the  same  year,  drew  It 
out  In  TSriouB  sums,  and  appropriated  It  to 
her  own  use."  Tbe  statement  of  the  court  of 
cItH  appeals  from  which  the  above  was  ex- 
tracted Is  as  follows:  "Early  In  tbe  morning 
of  December  3,  1889,  the  street  commissioner 
of  the  city  of  San  Antonio,  acting  for  and  In 
behalf  of  the  city,  tore  down  and  removed  the 
buildings,  and  the  premises  were  appropriated 
by  the.  city  to  Its  use  as  a  part  of  St  Mary's 
street,  and  have  been  used  by  the  city  ex- 
durively  for  that  purpose  continually  ever 
since.  The  city  treasurer,  upon  the  Instruc- 
tion of  the  city  attorney,  placed  the  money 
($35,000)  In  the  bank  to  the  credit  of  both 
parties.  This  deposit  seems  to  have  been 
made  on  December  31,  1888,  although  the  fol- 
lowing receipt  was  given  for  the  money,  viz.: 
•San  Antonio.  Dec.  17th,  18S9.  Received  of 
Ferdinand  Herff,  city  treasurer  of  the  city  of 
San  Antonio,  the  sum  of  thirty-flve  thousand 
dollars,  being  tbe  amount  deposited  to  my 
credit  by  the  said  city  of  San  Antonio  for  the 
damages  allowed  me  for  tbe  condemnation  of 
my  property  situated  on  the  northeast  comer 
of  Oommerce  street  and  St.  Mary's  street  and 
taken  for  the  purpose  of  widening  said  St. 
Mary's  street;  said  amount  being  In  full  of 
all  my  claim  therefor.  [Signed]  Ulysses 
Gnndjean.'  Appellant  was  not  present  when 
the  receipt  was  given,  nor  when  the  deposit 
was  made.   The  treasurer  of  the  city  was  not 


Induced  to  do  anything,  nor  was  he  In  any 
way  misled  by  what  appellant  at  any  time 
said  or  did.  On  January  4,  1890,  after  tbe 
receipt  was  executed,  and  the  money  depodted 
In  tbe  bank,  tbe  appellant  went  to  the  bank, 
and  complained  to  Mr.  Herff,  the  city  treas- 
urer, stating  that  her  husband  would  squander 
the  money,  and  she  wanted  to  get  ber  half  of 
it  Upon  being  Informed  by  HerfT  that  she 
could  draw  It  If  she  wanted  It  she  thereupon 
drew  her  check  on  the  bank  for  $17,S00,  which 
was  honored  by  the  bank,  and  the  sum  of 
money  for  which  the  check  was  drawn  was, 
by  tbe  hank,  placed  to  her  Individual  credit 
She  afterwards,  by  a  number  of  checks,  drew 
all  this  money  out;  tbe  last  check  upon  It  be- 
ing dated  August  1,  1881.  Tbe  balance  of  tbe 
money  was  drawn  from  the  bank  by  appel- 
lant's husband."  Tbe  case  was  tried  without 
a  Jury,  and  the  court  gave  Judgment  for  the 
defendant  without  stating  tlie  conclusions  of 
law  and  fact  upon  which  the  Judgment  was 
based.  Under  a  well-established  rule,  tbe 
trial  Jndge  must  be  deemed  to  have  found 
every  fact  necessary  to  support  tbe  Judgment 
which  there  was  evidence  to  establish.  The 
court  of  cIvU  appeals  reversed  tlie  Judgment, 
and  rendered  Judgment  for  the  aj^ellant  bas- 
ing their  conclusion  upon  the  broad  proposi- 
tion that^  without  a  legal  condemnation,  or  a 
legal  conveyance.  Joined  In  by  the  husband, 
and  duly  acknowledged  by  the  wife,  tbe  title 
of  the  appellant  was  not  devested.  If  they 
had  reversed  the  Judgment  upon  any  matter 
of  fact  upon  which  the  evidence  was  conflict- 
ing, the  cause  should  have  been  remanded  for 
a  new  trial.  The  documentary  evidence 
shows  that  the  money  was  drawn  from  the 
city  treasury  to  pay  Ulysses  Grandjean  and 
Marie  O.  Grandjean;  that  on  tbe  3d  of  De- 
cember, 18S0.  It  was  deposited  In  bank,  pay- 
able to  the  order  of  "Marie  Grandjean  and 
Ulysses  Grandjean."  This  is  shown  by  the 
certificate,  Issued  on  that  day  by  the  assistant 
teller  of  the  bank,  of  a  deposit  made  by  the 
city  treasurer.  This  certificate  was  indorsed, 
"Credit  account  of  Marie  Grandjean  or 
Ulj'sses  Grandjean."  But  It  appears  from  tbe 
books  of  tbe  bank  that  the  credit  was  not  en- 
tered on  the  books  of  the  bank  until  December 
31,  18S0.  This  Indicates,  we  think,  that  the 
funds  were  held  by  tbe  bank  as  a  spedal  de- 
posit until  the  parties  for  whose  benefit  it  was 
made  had  agreed  to  accept  the  money.  The 
receipt  of  Ulysses  Grandjean  of  Deceml)er 
17th,  In  connection  witl-i  other  evidence,  shows 
that  it  was  not  for  money  then  paid,  and 
there  was  no  evidence  of  any  change  of  credit 
on  the  books  of  the  bank  on  that  date.  On 
December  31,  1889,  the  deposit  was  entered 
to  the  credit  of  "Ulysses  or  Marie  O.  Grand- 
Jean,"  and  on  the  4th  of  January  next  there- 
after one  half  was  drawn  oat  by  the  husband, 
and  on  the  same  day  the  wife  drew  a  check 
for  the  other  half,  and  the  same  was  placed  to 
her  credit  on  the  books  of  tbe  bank.  She  sab- 
sequently  drew  out  tbe  amount  at  dltterent 
Umes.   "mietber  this  waa  within  one  year  or 
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two  yean  after  the  deposit  was  made  to  be 
her  separate  credit  is  wholly  ImmaterlaL 

Harlng  made  the  desired  correction,  with  the 
forgoing  additional  statement,  w^  have  only 
to  add  that  the  difference  between  the  facts  as 
found  by  the  comt  of  cItU  appeals  and  the 
facts  as  stated  by  this  court  should,  in  our 
opinion,  make  no  difference  In  the  result  of 
the  case.  The  motion  for  a  rehearing  la  over- 
mled. 

DBNMAN,  J.,  did  not  alt  m  this  case. 


BAN6BR  T.  WASXm  et  al. 
(Snpreme  Cbtut  of  Texas.   Feb.  21»  1888.) 

ASSDMPTIOIC   or   KOBTOMS— UbDISCUMBD  PRIIT- 
01P1.I. 

The  andisclosed  prindpal  of  one  who,  as 
•sent,  takes  a  deed  to  nlmadf  for  land,  in  which 
he  becomes  liable  for  a  mortga^  thereon  with- 
OQt  disdosios  bis  agency,  cannot  be  held  for  the 
mortgage  debt  npon  being  discovered,  nnder 
the  rule  that,  on  discovery  of  an  nndiscloBed 
principal,  recoren'  may  be  had  against  him, 
since  such  role  did  not  apply  at  common  law  to 
instruments  required  to  be  under  seal;  and  the 
force  and  effect  of  deeds  under  the  common 
law  was  not  changed  by  Bev.  St.  1895,  art. 
4862,  providing  that  no  seal  shall  be  necessary 
to  the  validity  of  any  instrument  in  writing, 
and  that  the  addition  or  omission  of  a  seal  shall 
not  affect  the  same. 

Brror  to  coort  of  dTll  appeals  FoorQi  su- 
preme Judicial  district 

Action  by  Martha  A.  Wairoi  and  husband 
against  Alexander  Sanger,  O.  P.  Bowser,  Oli- 
ver Thomas,  J.  D.  Tbcmia^  Houy  EzaH,  B. 
Blankenah^^  J.  B.  Benderson,  Ituther  Bees, 
and  James  Wathen,  for  foredosuie  of  a  ren- 
dor'a  Uen  and  for  deficient^  Judgment.  From 
a  decree  of  foreclosure,  and  from  judgment  In 
flSTOT  of  plaintlffa  agidnst  all  Oie  defendants 
exc^t  def^danta  Bees  and  WaQien,  for  de- 
fldencT  Judgment,  defendants  Bowser,  O. 
Thomas,  J.  D.  Tliomaa,  and  Sanger  appealed 
to  fba  court  of  cItU  appeals,  where  the  Judg- 
ment of  the  trial  court  was  afitrmed  (40  S.  W. 
840)  as  to  all  dtfendants  except  Bowter,  O. 
Thomas,  and  J.  D.  TbonuB,  aa  to  wliom  it  was 
rercraed.  From  this  Judgment  of  affirmance 
against  blm,  Alexander  Sanger,  d^endant, 
brings  error.  Reversed. 

Ooke  a  Coke,  for  plaintiff  In  wror.  Harris, 
Bthecldge  &  Knight,  for  defendants  in  error 
Thomas  Bros,  and  O.  F.  Bowser.  FIdd. 
Btoini  &  Camp  and  John  Bookhout,  for  ottier 
def endanta  Da  enwr. 

DENHAK,  J.  On  the  12th  day  of  August, 
1887,  Mrs.  Marttia  A  Camp,  who  subsequently 
married  Warren,  conveyed  by  deed  certain 
lands,  situated  In  Dallas  county,  to  O.  P.  Bow- 
ser, W.  H.  Lemmon,  Oliver  Thomas,  J.  D. 
Thomas,  and  W.  O.  Thomas,  In  consideration 
of  $41,588.80,  ¥5,000  of  which  was  paid  In  cadi, 
and  the  balance  evidenced  by  seven  promissory 
no/tea,  referred  to  In  the  deed  executed  by  said 
grantees,  payaUe  to  the  order  of  said  grantor, 
said  notes  reserving  voidor's  Uen  upon  the  prop- 


erty, and  stating  on  their  face  Oiat  th^  should 
not  be  transferred;  It  being  unimportant  to 
state  their  respective  amounts  and  dates  of  ma- 
turity. On  the  15th  day  of  March,  1888,  said 
grantees,  Bowser  et  al.,  by  deed  duly  executed, 
conveyed  aald  property  to  Luther  Rees,  In  con- 
sideration of  the  sum  of  $66,000,  of  which  $17,- 
48G  was  paid  in  cash,  and  for  the  balance  Rees 
Id  said  deed  assumed  to  pay  off  and  fully  dls- 
ciiarge  the  last  six  of  the  seven  promissory 
notes  refared  to  In  said  deed  from  Mrs.  Camp 
to  Bowser  et  al.;  and  for  the  l)alaDce  of  said 
consideration,  which  was  the  sum  of  $15,000, 
he  executed  to  said  Bowser  et  al.  bis  promis- 
sory notes,  a  further  description  of  which  Is 
unnecessary,  a  vrador's  lien  being  reserved  In 
said  deed' to  secure  the  payment  of  said  notes. 
Rees  purchased  the  land  for  the  benefit  of  San- 
ger, Kxall,  Blankenship,  ^nA  Hendetson,  and 
they  furnished  the  money  to  make  the  cash 
payment;  but  these  facts  were  not  known  ei- 
ther to  Mrs.  Camp  or  Bowser  and  others  until 
some  time  afterwards.  Rees  subsequently  con- 
veyed the  land,  and  said  Sanger  and  others  re- 
ceived the  considerations  for  conveyances  made 
by  him,  the  nature  of  such  considerations  not 
being  material  to  state. 

This  suit  was  brought  hy  Mrs.  M.  A  Warren, 
formerly  M.  A  Camp,  Joined  by  her  husband, 
J.  F.  Warren,  against  said  grantees  Bowser 
and  others,  said  grantee  Luther  Rees,  said  San- 
ger and  others,  and  one  James  Wathen,  wbo 
acquired  some  of  the  property  under  mesne  con- 
veyances under  Rees,  to  recovor  upon  certain 
of  said  promissory  notes,  and  to  foreclose  the 
vendor's  lien  upon  certain  portltms  of  said  prop- 
erty. The  trial  court  rendered  Judgment  in 
favor  of  Mrs.  Warren  for  the  sum  of  $37,791.- 
50  against  all  said  defendants  except  Bees  and 
Wathen,  and  foreclosed  the  lien  on  the  prop- 
erty against  all  of  the  defendants,  and  ordered 
the  sale  of  same  In  satltfaction  of  the  Judgment, 
and  ordered  execution  over  for  any  balance 
against  O.  P.  Bowser,  Oliver  Thomas,  J.  D. 
Thomas,  Alexander  Sanger,  Henry  Exall,  K 
Blankenship,  and  J.  EL  Hendorson,  and  further 
rendered  Judgment  hi  favor  of  O.  P.  Bowser, 
Oliver  Thomas,  and  J.  D.  Thomas  against  said 
Sanger,  Exall,  Henderson,  and  Blankenship, 
for  any  moneys  they  might  be  compelled  to  pay 
on  tiie  Judgment.  EYom  Oils  Judgment  O.  P. 
Bowser,  Oliver  Thomas,  and  3.  T>.  Tbomaa 
and  Alexander  Sanger  appealed  to  the  court  of 
dvll  appeals,  which  comrt  affirmed  the  Judg- 
ment of  the  trial  court,  except  In  so  tar  as  tt 
affiBcted  O.  P.  Bowser,  Oliver  Tluunaa,  and  J. 
D.  Thomaa,  aa  to  whom  It  reveised  and  re- 
manded the  cause;  from  which  Judgment  of 
affirmance  against  him  Alexander  Sanger  has 
brought  the  cause  to  this  court  npon  writ  oi 
error. 

We  deem  it  unnecessaiy  to  state  Qw  numer- 
ous issuea  presented  by  title  pleadings  ctf  the 
various  parties,  or  the  facta  shown  br  Qie  vo- 
luminous record  bearing  upon  aame,  any  fm>ther 
than  they  bear  ap<Hi  the  liability  of  Alexander 
Sanger  upon  ssJd  notes,  he  bdng  the  only  par' 
ty  complaining  here  of  the  Jn^ment. 
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Tbe  Ant  couDt  In  the  [>etltV>n  wnght  to  bold 
Sanger,  BlankenBhlp,  EzaU,  and  Henderson  lia- 
ble upon  said  Dotes  by  alleging  that  said  deed 
executed  by  Bowser  and  others  on  the  15th  day 
of  March,  1888,  conveyed  the  property  to  said 
Sanger  and  others,  they  assuming  therein,  as 
part  of  the  consideration,  to  pay  said  notes;  and 
that  said  grantees,  for  the  purpose  of  conceal- 
Ing  their  purchase  so  that  plaintiffs  would  not 
know  who  the  actual  purchasers  were,  used  Oie 
name  of  Lnuer  Bees,  with  his  consent,  to  rep- 
resent their  own,  and,  while  said  Bees  appears 
in  the  deed  as  the  grantee,  yet  his  name  was 
used  to  represent,  and  Intended  to  represent, 
Sanger,  Exall,  Blankenshlp,  and  Henderson. 
The  second  count  sought  to  charge  them  with 
liability  upon  the  notes  upon  the  ground  that 
Rees,  hi  buying  the  land,  was  the  agent  of  San- 
ger, Ezall,  Blankenshlp,  and  Henderson,  and 
ttiat  in  purchasing  same,  and  assuming  the  pay- 
ment of  said  notes,  he  did  not  act  for  himself, 
but  for  and  on  behalf  of  Sanger  and  others, 
who  were  his  undisclosed  principals,  and  that 
such  course  was  taken  for  the  fraudulent  pur- 
pose of  concealing  from  plaintiffs  the  liability  of 
Sanger  and  others  upon  said  assumption,  and 
that,  npon  acquiring  information  of  the  fact 
that  they  were  undlsdosed  principals,  plaintiffs 
accented  their  assumption,  and  demanded  pay- 
ment of  the  notes  of  them.  The  third  count 
seeks  to  charge  them  upon  the  ground  that  In 
the  purchase  of  the  property  Sanger  and  others 
were  partners  nnder  the  firm  name  of  Luther 
Hees,  that  name  being  used  for  the  fraudulent 
purpose  of  concealing  their  liability  upon  the 
assumption  of  said  notes  contained  in  said  deed. 
The  trial  court,  presumably  upon  tbe  ground 
that  there  was  no  evidence  to  sustain  the  first 
and  third  counts,  appears  to  have  submitted 
the  cause  to  the  jury  upon  the  second  count 
only,  giving  a  charge  which,  as  far  as  it  affects 
Banger,  Is  as  follows:  "And  if,  from  the  evi- 
dence before  you,  you  find  and  believe  that, 
when  Luther  Bees  purchased  the  land  (or 
which  these  notes  were  executed  from  Bowser 
and  Lemmon  and  Thomas  brothers,  he  was  act- 
ing for  the  defendants  Exall.  Sanger,  Blanken- 
shlp, and  Henderson,  and  you  further  find  and 
believe  that  these  last  four  defendants  acted  to- 
gether in  having  Bees  purchase  the  land,  and 
that  they  paid  an  equal  amount  of  the  cash 
consideration  therefor,  and  were  equally  inter- 
ested In  the  probable  profits  of  the  purchase, 
then,  in  law,  they  would  be  liable  to  the  plain- 
tiffs to  the  same  extent  that  the  original  makers 
of  the  notes  are,  and  In  this  event  your  verdict 
should  be  against  said  four  defendants,  also 
for  the  full  amount  due  on  the  notes.  If  from 
the  evidence  you  find  and  believe  that  the  de- 
fendants Sanger,  Bxall,  Blankenshlp,  and  Hen- 
derson were  not  Interested  In  the  land  pur- 
chased by  Rees  from  Bowser  and  Lemmon  and 
Thomas  brothers,  and  that  In  purchasing  the 
same  Rees  was  not  acting  for  them,  your  ver- 
dict should  be  In  favor  of  said  four  defendants. 
If  you  find  the  defendants  Snnirpr,  Ehsall, 
Blankenshlp,  and  Henderson  liable  In  this  case, 
then,  as  between  them  and  defendants  Bowser 


and  Lemmon  and  Thomaa  brothers,  the  relation 
of  principal  and  surety  would  exist,  and.  In  this 
event,  you  should  find  in  favor  of  Bowser  and 
Thomas  brothers,  over  against  the  other  four 
defendants,  for  the  amount  found  lu  favor  of 
plaintiffs.  Before  Oie  plaintiffs  can  hold  the 
defendants  Sanger,  ISxall,  Blankenshlp,  and 
Henderson  liable  In  this  case,  they  must  show, 
by  a  fair  preponderance  of  the  evidence,  that 
they  were  equally  Interested  In  the  land  pur- 
chased by  Rees  from  Bowser  and  Lemmon 
and  Thomas  brothers,  and  that  the  same  was 
purchased  for  them,  and  that  they  assented  tu 
said  purchaae,  and  complied  with  Ita  terms;  and, 
if  the  plaintiffs  loave  failed  to  show  this,  then 
they  are  not  liable."  The  effect  of  this  charge 
is  to  instruct  Uie  ]ury  that  though  on  the  face 
of  the  deed  the  laud  was  conveyed  to  Bees,  and 
he  assumed  to  pay  the  notes,  stUl  If  be,  in  mak- 
ing the  purchase,  was  in  fact  the  agent  of 
Sanger,  Exall,  Blankenshlp,  and  Hendoson. 
they  are  liable  thereon  aa  undisclosed  principals. 
Sanger,  by  proper  assignments,  questions  the 
correctness  of  this  chaiye.  It  has  long  been 
settled  to  be  a  general  role  of  law  that  If  A. 
contracts  with  B.  supposing  him  to  be  acting 
Iq  his  own  behalf,  but  afterwards  discovers 
that  he  was  acting  for  C,  A.  can  thereupon 
elect  to  hold  C.  upon  the  contract.  The  rule  is 
held  applicable  to  written  contracts,  and,  6y  a 
process  of  reasoning  not  entii-ely  satisfactory, 
even  to  those  required  by  statute  to  l>e  in  writ- 
lug.  In  the  leading  case  of  Hlggins  v.  Senior 
(1841)  8  Mees.  &  W.  814,  Parke,  B.,  said;  "The 
question  in  tbls  case,  which  was  argued  before 
us  in  the  course  of  the  last  term,  may  be  stat- 
ed to  be  whether,  in  an  action  on  an  agreement 
in  writing,  purporting  on  the  face  of  It  to  be 
made  by  the  defendant,  and  sul>scribed  by 
hlni,  for  the  sale  and  deUvery  by  him  of  goods 
above  the  value  of  £10,  It  Is  competent  (or  the 
defendant  to  discharge  himself,  on  an  issue  on 
the  plea  of  nou  assumpsit,  by  proving  that  the 
agreement  was  really  made  by  lilm  by  the 
autiiorlty  of  and  as  agent  for  a  third  p^-son, 
and  that  the  plaintiff  knew  those  facts  at  the 
time  when  the  agreement  was  made  and  sign- 
ed. Upon  consideration,  we  think  it  was  not. 
and  that  the  rule  (or  a  new  trial  must  be  dls- 
cliai^ed.  There  is  no  doubt  that,  where  such 
an  agreement  is  made,  it  is  competent  to  show 
that  one  or  both  of  the  contracting  parties  were 
agents  (or  other  persons,  and  acted  as  such 
agents  in  making  the  contract,  so  as  to  pive 
the  Iwnefit  of  the  contract  on  the  one  hand  lo. 
and  charge  with  liability  on  the  othar,  the  un- 
named principals;  and  this,  whether  the  agree- 
ment be  or  t)e  not  required  to  lie  In  writing  by 
the  statute  of  frauds;  and  this  evidence  in  no 
way  contradicts  the  written  agreement.  It 
does  not  deny  that  it  is  bhiding  on  those  whom, 
on  the  fa(.'e  of  It.  it  purports  to  bind;  but 
shows  that  it  also  binds  another,  by  reason  that 
the  act  of  the  agent,  in  signing  the  agreement, 
in  pursuance  of  his  authority.  Is  in  law  the  act 
of  the  principal.  But,  on  the  other  band,  to 
allow  evidence  to  be  given  that  the  party  who 
appears  on  the  face  of  the-  Instrument  to  be 
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posoiuUly  ft  ctoitiactlng  party  li  not  mch, 
would  be  to  allow  parol  evidence  to  contradict 
the  written  agreement,  which  cannot  be  done." 
Beckham  r.  Drak^  9  Mees.  &  W.  79;  Cattle 
Co.  r.  Carroll,  63  Tex.  48;  Heffron  t.  Pollard, 
78  Tex.  96,  11  S.  W.  105. 

The  exceptlona  to  the  rale,  however,  are 
«o  numerous,  broad,  and  well  defined,  and 
rest  upon  principles  of  such  a  fundamental 
character,  that  the  careful  student  of  the  law 
Is  driven  to  the  conclusion  that  they  are 
more  important  than  the  rule  itself,  and  that 
the  statement  of  the  rale  in  snch  broad  lan- 
guage has  produced  much  confusion  of 
thought,  and  greatly  embarrassed,  and  prob- 
ably has  often  misled,  the  courts  In  their 
efforts  to  apply  correct  legal  principles  to 
particular  cases.  It  Is  well  settled  that  the 
rule  never  had  any  application  to  negotiable 
Instruments,  no  one  being  chargeable  there- 
on, "nnlesB  his  name  appears  as  a  party  to 
the  paper  in  some  relation"  (authorities 
above  cited).  Again,  It  has  been  said  that 
"this  broad  doctrine,  that,  when  an  agent 
makes  a  contract  in  his  own  name  only,  the 
known  or  unknown  principal  may  sue  or  be 
sued  thereon,  may  be  applied  In  many  cases 
with  safety,  and  especially  in  cases  of  infor- 
mal commercial  contracts.  But  It  Is  certain 
that  it  cannot  be  applied  where  exclusive 
credit  is  given  to  the  agent,  and  It  is  Intend- 
ed by  both  parties  that  no  resort  shall  be 
had  by  or  against  the  principal  (Story,  Ag. 
$  160a);  nor  does  it  apply  to  those  cases  where 
skill,  solvency,  or  any  personal  quality  of 
one  of  the  parties  to  the  contract  is  a  mate- 
rial Ingredient  In  It.  Fry,  Spec,  Perf.  § 
149."  Kelly  T.  Thuey,  102  Mo.  529,  15  S. 
W.  62.  And  the  court  refused  to  allow  the 
undisclosed  principal  to  enforce  specific  per- 
formance of  a  contract  to  convey  land  on 
the  ground  that,  the  owner  having  contract- 
ed for  the  notes  of  the  agent  for  deferred 
purchase  money,  he  could  not  be  compelled 
to  accept  those  of  the  principal.  Again,  It 
Is  well  settled  that  the  rule  never  had  any 
application  to  sealed  instruments,  especially 
those  which  at  common  law  must  have  been 
under  seal,  such  as  conveyances  of  land. 
Briggs  T.  Partridge,  64  N.  Y.  357;  Tuthlll  v. 
Wilson.  90  N.  T.  423;  Walters  v.  Coal  Co., 
5  De  G«x,  M.  &  Q.  629;  Borcherling  t.  Eatz, 
37  N.  J.  Biq.  150;  Farrar  v.  Lee  (Sup.)  41 
N.  Y.  Supp.  672;  Evans  v.  Wells,  22  Wend. 
335;  Jones  v.  Morris,  61  Ala.  518. 

According  to  the  weight  of  authority,  If 
the  deed  from  Bowser  and  others  to  Bees 
had  been  sealed  and  delivered  by  the  gran- 
tors to  Bees,  at  common  law,  his  acceptance 
thereof  would  have  made  It  his  deed  to  the 
same  extent  that  It  would  have  beeu  If  sign- 
ed and  sealed  by  him  also,  and  that  as  to 
him  it  would  have  been  a  sealed  instrument 
Therefore  an  action  of  covenant  could  have 
been  maintained  against  him,  but  not 
against  his  principals,  Sanger  and  others, 
on  the  contract  of  assumption  therein  con- 
tained. Finley  t.  Simpson,  22  N.  J.  Law, 


811,  and  aathorittes  <^ted  In  briefs  therein; 
Golden  t.  Enapp,  41  N.  J.  Law,  215;  Spark- 
man  T.  Gore,  44  N.  J.  Law,  Zi3;  Dock  Co. 
T.  LeaTltt,  54  N.  Y.  88;  Bo  wen  t.  Beck,  94 
N.  Y,  86;  Maynard  v.  Moore,  76  N.  O.  165; 
Smith  T.  Pockllngton,  1  Cromp.  &  3.  445; 
Vanmeter  t.  Yanmeter,  8  Orat  148,  and  an- 
thorltlea  nq>ra.  There  are  cases  holding 
that  It  would  not  at  common  law  have  been 
considered  Bees'  deed,  and  that  corenant 
could  not  have  been  maintained  thereon 
against  him.  Maule  t.  Wearer,  7  Pa.  St. 
329;  Johnson  t.  Muzssy,  45  Tt  419;  Tms- 
tees  v.  Spencer,  7  Ohio,  pt  2,  p.  149;  Good- 
win v.  Gilbert,  9  Mass.  610;  Martin  v.  Dri- 
nan,  128  MaM.  RIS;  Hinsdale  v.  Humphrey, 
15  Conn,  481.  Therefore,  at  common  law, 
the  general  rnle  above  stated  would  have 
had  no  application  to  the  conveyance  to 
Bees,  and  his  undisclosed  principals  would 
not  have  been  liable.  We  are  of  opinion  that 
the  result  Is  not  affected  by  the  following 
statute:  "No  private  seal  or  scroll  shall  be 
necessary  to  the  validity  of  any  contract, 
bond  or  conveyance,  whether  respecting  real 
or  personal  property,  or  any  other  Instru- 
ment of  writing,  whether  official,  Judicial  or 
private,  except  such  as  are  made  by  corpo- 
rations, nor  shall  the  addition  or  omission  of 
seal  or  scroll  in  any  way  affect  the  force 
and  effect  of  the  same."  Eev.  St.  1896,  art. 
4862.  It  is  true  the  statute  renders  It  unnec- 
essary to  place  a  seal  upon  a  deed,  but  It  does 
not  undertake  to  give  one  executed  without  a 
seal  a  different  status  from  what  It  would 
have  had  before  If  executed  with  a  seal.  On 
the  contrary,  it  provides  that  the  addition 
or  omission  of  a  seal  shall  not  "In  any  way 
affect  the  force  and  effect  of  the  same."  In 
order  for  the  omission  of  the  seal  not  to  In 
any  way  affect  its  force  or  effect,  the  deed 
must  be  allowed  to  retain  the  only  status 
It  had  before.  When  we  adopted  the  com- 
mon law.  Its  settled  rules  relating  to  the 
construction  and  effect  of  deeds  t>ecame  a 
part  of  our  system.  To  them  we  were  com- 
pelled to  resort  to  determine  the  nature  and 
extent  of  the  estate  conveyed  by  the  deeds, 
as  well  as  of  the  covenants  therein  contain- 
ed, and  who  were  bound  or  benefited  thweby. 
It  was  not  the  Intention  of  said  statute  to 
abolish  them.  As  said  In  Jones  v.  Morris, 
61  Ala.  524,  in  discussing  a  more  comprehen- 
sive statute  than  ours:  "Though  a  seal  may 
not  now  be  necessary  to  a  conveyance  of  a 
legal  estate  In  lands,  yet  the  Instrument, 
the  deed  of  conveyance,  which  It  must  still 
be  termed,  though  shorn  of  Its  dignity  of  a 
seal,  retains  all  the  operation  and  effect  of 
a  deed  sealed  at  common  law.  Its  cove- 
nants may  be  as  comprehensive,  and,  what- 
ever they  may  be,  are  as  obligatory,  and  Its 
recitals  are  as  Incapable  of  being  gainsaid, 
as  If  It  were  sealed  with  the  greatest  for- 
mality. The  estoppel  which  a  sealed  Instru- 
ment, or  Its  coTcuanta,  created  at  common 
law,  Is  now  claimed  by  the  appellee  shall 
be  attached  to  the  couveyauce  ]>y.  the  ageiitB 
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of  tiie  appellant  And  we  cannot  doubt  that 
tlie  eetoppel  Thlch,  at  common  law,  grew 
oat  of  tbe  corenanti,  or  the  recitals  of  the 
sealed  InBtroment,  attach  now  to  an  un- 
sealed conveyance  of  the  legal  estate  In 
landa  The  statute  la  not  so  broad  In  Its 
sweep  as  to  blot  oat  the  common-law  prin- 
ciples which  glTe  security  to  conTeyancea 
of  real  estate.  It  woald  be  fearfol.  Indeed, 
if  this  was  tbe  operation  of  the  sftatate,  and 
tbe  freehold  la  lands  was  not  Inreated  with 
greater  dignity  than  the  fleeting  ownership 
of  chattels."  Derlln  on  Deeds  (section  249) 
says:  "The  effect  of  these  statatea  Is  sim- 
ply to  dispense  with  the  necessity  of  affix- 
ing a  seal  to  a  deed;  but  In  other  respects, 
aa  for  Instance  with  reference  to  the  doctrine 
of  estoppel,  the  deed  retains  the  Inddoits  It 
possessed  aa  a  sealed  instrument  at  com- 
mon law."  The  effect  of  the  statute  Is  dif- 
ferent as  to  other  contracts,  tcr  the  placing 
of  the  seal  IJiereon  at  common  law  raised 
them  from  parol  to  specialty  contracts, 
which  cannot  be  done  under  tbe  statute^  It 
follows  that  we  are  of  opinion  that  the  court 
erred  in  giving  said  charge.  Our  omfidence 
In  the  correctness  of  the  conclusion  we  have 
readied  is  strengthened  by  the  fact  that  nei- 
ther we  nor  counsel  have  been  able  to  find 
any  precedent  for  holding  Sanger  liable  as 
an  undisclosed  principal.  The  Judgments 
win  be  reversed,  and  Qie  cause  remanded. 


PIGKLS  V.  FINIjET,  State  CtmiptR^Ier. 
(Supreme  Oonrt  of  Texas.   Feb.  21,  1S9S.) 

CoDBTs— STBKoaupHBRt'  Sauribi  —  Nbohsitt 

OF  Appuopriation. 
Rer.  St.  1895,  art.  1012,  creating  the  of- 
fice of  stenographer,  and  fixing  his  salaiy,  does 
not  anthorixe  the  comptrcdler  to  israe  his  war- 
rant in  payment  therefor,  onless  an  appropria- 
tion is  made,  as  Const,  art.  8,  {  6,  proriaes  that 
"no  money  shall  be  drawn  from  the  treasury 
but  In  pursnance  of  specific  appropriations, 
*  *  *  nor  ahali  any  appropriation  •  •  • 
be  made  for  a  longer  term  than  two  years." 

Application  for  mandamus  by  Charles  E. 
Pickle  against  R.  W.  Flnley,  as  ^te  comp- 
tndler.  Refused. 

Ward  &  James  and  Flaet  &  MlUer,  for  re- 
lator. M.  M.  Crane,  Atty.  (Sen.,  and  T.  A. 
Fuller,  Asst  Atty.  Gen,,  for  respondent 

GAINES,  C.  3.  Thla  suit  was  brought  by 
Charles  E.  Pickle  against  R.  W.  Flnley,  as 
comptroller  of  the  state,  to  compel  the  latter 
to  Issue  his  warrant  upon  the  state  treasurer 
for  the  payment  of  an  alleged  balance  due  up- 
on his  salary  aa  stenographer  of  the  court  of 
cItU  appeals  for  the  Third  supreme  Judicial 
district,  for  the  time  extending  from  the  Ist 
day  of  March,  1807,  to  the  11th  day  of  May 
of  the  same  year.  In  brief,  the  relator  al- 
leges that  hlB  salary  Is  fixed  by  law  at  f  1,200 
per  annum,  payable  monthly,  and  that  the  re- 
spondent hhd  refused  to  draw  bis  warrant  for 
his  services  for  the  period  of  time  mentioned. 


exc^t  at  tbe  rate  of  ISO  per  month,  and  that 
he  had  accepted  a  warrant  of  the  lattex  rate 
under  protest  He  prays  that  a  mandamna 
Issue  to  compel  the  comptroller  to  Issue  his 
warrant  for  the  balance  due  him  on  his  adary 
estimated  at  the  rate  of  $1,200  per  ^wnnm 
^nw  reepondent  haa  filed  a  d^nrrer  to  the 
petition,  and  also  an  aimret,  which,  in  the 
view  we  take  ot  the  caae.  It  Is  not  necessary- 
to  consider. 

Article  1012  of  the  Revised  Statutes  of  ISGCr 
provides:  "Eadi  court  of  dvll  a^wsla  shall 
appoint  one  stenographer,  who  shall  dlsdiuge 
such  duties  as  may  be  required  by  the  oourt; 
shall  be  duly  sworn  to  beep  secret  all  mattera 
which  may  come  to  his  knowle^ce  as  said 
stenographer;  shall  receive  a  salary  of  twelve 
hundred  dollars  per  annum,  and  shall  each 
give  bond,  with  two  or  more  sarnies.  In  the 
sum  of  five  thousand  dollars,  payable  to  the 
state  of  Texas,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  said  office.**  But 
the  genoal  a]H;>n^riatI<Hi  bUl  passed  by  the  25th 
le^ature  appropriated  only  the  sum  of  $600 
for  the  payment  of  the  stenographer  of  Qxe 
court  of  dvll  appeals  for  the  TtUrd  supreme 
judicial  district  Laws  25th  Leg.  (Sp.  Sess.) 
p.  26.  The  contention  of  tbe  relator  is  thua 
stated  In  his  brief:  "Petitioner  contends  that 
the  law  which  txeated  the  office  of  stenograph- 
er, and  fixed  the  compensation  at  twelve  hundred 
dollars  per  annum,  was  In  Itsdf  an  appropria- 
tion, and  that  no  further  appropriation  was 
necessary  to  authorize  or  require  the  comp- 
troller to  tesue  his  warrant  for  the  proper 
amount"  In  8iQ)port  of  his  contention,  coun- 
sel cite  the  artide  of  the  Revised  Statutes  of 
1805  above  quoted,  as  well  as  the  f<^owing 
ar  tides: 

"Art  4853.  The  salaries  of  officers  shall  not 
be  Increased  nor  diminished  during  the  term 
of  office  of  the  officers  entitled  thereta 

"Art  4S64.  Officers  entitled  to  salaries  may- 
demand  monthly  paymente  of  the  same,  and 
upon  filing  with  the  comptroller  of  public  ac- 
counts proper  vouchers,  the  comptroller  shall 
Issue  bis  warrant  upon  the  treasurer  for  the 
amount  of  salary  due  to  the  oBlcer  applying 
therefor,"  etc. 

Section  6  of  article  8  of  our  constitution  pro- 
vides that  "no  money  shall  be  drawn  from 
the  treasury  but  In  pursuance  of  q>edfic  ap- 
propi  IatloDS  made  by  law;  nor  shall  any  ap- 
propriation of  money  be  made  for  a  longer 
term  than  two  years,  except  by  the  first  legis- 
lature to  assemble  under  this  constitution, 
which  may  make  the  necessary  ai^roprtatlons 
to  carry  on  tbe  government  until  the  assem- 
blage of  the  sixteenth  leglslatur&"  And  the 
question  arises,  do  the  artldes  of  the  Revised 
Statutes  relied  on  by  tbe  re^ndent  make  the 
appropriation  for  the  paymait  of  tbe  salarfea 
of  the  stenographer  of  the  courts  of  dvU  ep- 
peals?  It  is  clear  that  an  appropriation  need 
not  be  made  in  the  general  appropriation  bUL 
It  Is  also  true  that  no  Q)eclflc  words  are  nec- 
essary In  order  to  make  an  appropriation;  and 
It  may  be  conceded,  as  contoided,  that  an  mp- 
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propriaUon  may  be  made  hy  Implication  when 
the  lansruage  employed  leads  to  the  belief  that 
inch  was  the  intent  of  the  legislature.  Bnt 
we  are  of  the  opinion  that  the  parpoie  of 
artlde  1012  was  merely  to  fix  the  salary  of 
the  stenographer,  and  not  to  make  an  appro- 
prlatlon  for  its  payment.  Bnt,  In  support  of 
the  proposition  that  the  article  does  make  the 
appropriation,  counsel  for  relator  have  cited  as 
to  several  cases,  which  we  will  first  consider. 

Leaving  out  of  view  the  provision  In  our  con- 
stitution which  limits  all  appropriations  to  two 
years,  the  case  of  Reynolds  v.  Taylor,  43  Ala. 
420,  Bostalns  the  position  taken  by  counseL 
The  Revised  Code  of  Alabama  (section  676) 
provided  that  a  marshal  of  the  supreme  court 
should  be  appointed  by  the  Judges  of  the  court, 
and  that  "the  annual  salary  of  such  marshal 
Is  two  thousand  dollars."  Another  section  of  the 
Revised  Code  (section  210)  declares  that  "the 
salaries  of  all  officers  are  payable  on  the  last  day 
of  each  month."  It  was  held  that  these  pro- 
visions were  an  appropriation  to  pay  the  sal- 
ary. We  do  not  concur  In  this  proposition. 
The  only  case  cited  la  Its  support  Is  that  of 
Nichols  T.  Comptroller,  4  Stew.  &  P.  154,  In 
which  tbe  law  which  fixed  the  salary  In  ques- 
tion was  couched  In  very  different  language. 
The  words  were  "a  salary  of  $1,749,  to  be 
paid  quarterly  out  of  any  money  not  otherwise 
appropriated."  The  phrase  "not  otherwise  ap- 
propriated" means  not  appropriated  to  any  oth- 
er purpose  than  here  Is  appropriated,  and 
clearly  Implies  an  Intent  to  make  a  present  ap- 
pn^rlaUoo.  But  we  cannot  agree  that  fbe 
mere  fixing  of  the  salary  of  an  officer  Implies 
a  purpose  to  appr(q;)rlate  Ipso  facto  the  money 
for  its  payment  Neither  do  we  think  that  a 
provision  In  a  general  code  directing  the 
periods  at  which  the  salaries  of  officers  "shall 
be  payable"  manifests  any  such  Intent  The 
evident  purpose  of  such  a  provision  Is  merely 
to  fix  the  time  when  the  salary  may  be  paid, 
after  the  appropriation  for  Its  payment  has 
been  made.  Thomas  v.  Owens,  4  Md.  1S9,  is 
a  leading  case  upon  the  same  line.  The  con- 
stitution of  Maryland  provided  that  no  money 
should  be  paid  out  of  the  treasury  except  upon 
an  aivropi^a^tlon  made  by  law,  created  the  of- 
4oe  of  comptroller,  and  also  provided  that  he 
should  receive  a  s^ary  of  $2,500,  which  should 
not  be  dlmtalshed  during  Ills  term  of  office. 
The  words  seem  to  liave  been  "shall  receive,"— 
the  same  which  are  employed  In  the  section 
of  onr  Revised  Statutes  now  under  considera- 
tion. It  was  held  that  this  was  an  appropria- 
tion. But  it  seems  to  us  that  the  purpose  was 
to  name  and  fix  the  amount  of  the  salary 
merdy,  and  not  to  authorize  Its  payment  with- 
out a  legislative  appropriation.  In  the  case 
of  State  V.  Hickman,  9  Mont.  370,  23  Pac. 
740,  the  court  followed  this  decision,  and 
placed  the  same  construction  upon  similar 
provisions  In  the  constitution  of  Montana.  In 
tbe  case  of  State  v.  Kenney,  10  Mont.  4^, 
26  Pac.  388,  the  same  ruling  was  affiled  to 
a  legUatiTe  enactment;  bat  In  that  case  the 
■tatnte  imM  only  fixed  the  salary  of  the  Code 


commissioner,  the  relator  in  the  suit,  bat  also 
made  It  the  duty  of  the  comptroUer,  upon  ap- 
proval of  the  work  of  the  commlssioncxs,  to 
draw  his  warrant  for  the  salaries  of  the  com- 
missioners under  the  act  A  direction  that 
the  comptroUer  shall  draw  his  warrant  In  favor 
of  a  claimant  for  a  certain  sum,  It  would  seem, 
is  an  appropriation.  Such,  again,  was  the  case 
of  State  V.  Bordelon,  6  La.  Ann.  68.  There 
the  statute  directed  ttiat  the  treasurer  should 
"pay"  the  sum  In  question  "upon  the  warrant 
of  the  auditor  of  public  accounts  out  of  any 
moneys  In  the  treasury  not  otherwise  appro- 
priated." In  case  of  State  v.  Weston,  4  Neb. 
216,  the  constitution  of  Nebraska  (article  10, 
fi  25)  provided  that  "the  auditor  shall  draw  the 
warrants  of  the  state  quarterly  for  the  pay- 
ment of  the  salaries  of  all  officers  under  this 
constitution,  whose  compensation  Is  not  other- 
wise provided  for,  which  shall  be  paid  out  of 
any  funds  not  otherwise  appropriated."  This 
was  held  to  be  an  appn^triation.  That  consti- 
tution also  provided  that  no  money  should  be 
paid  out  of  the  treasury  except  upon  an  ap- 
propriation made  by  law,  but  did  not  contain 
the  further  limitation  that  no  appropriation 
should  extend  beyond  two  years.  In  the  oth- 
er cases  cited  In  behalf  of  the  relator  which 
bear  upon  the  point  under  consideration,  the 
statutes  construed  contained  words,  which  not 
only  fixed  the  obligation  of  the  state  to  pay, 
but  also  others  from  which  It  could  be  rea- 
sonably Inferred  that  the  legislature  not  ohiy 
intended  to  fix  the  obligation,  but  also  to  pro- 
vide for  Its  payment  by  making  an  immor 
diate  appropriation.  It  would  serve  no  use- 
ful purpose  to  consider  them  in  detail.  Nor 
do  we  find  it  necessary  to  discuss  the  cases 
cited  by  the  attorney  general  which  conflict 
with  the  broad  doctrine  announced  in  Reynolds 
V.  Taylor  and  Thomas  v.  Owens,  supra.  It  Is 
a  well-settled  rule  hi  the  construction  of  stat- 
utes tliat  if  an  act  of  the  legislature  be  capable 
of  two  constructions,  one  of  which  conflicts 
with  the  constitution,  and  the  other  of  which 
does  not  the  latter  must  prevail.  It  Is  the 
duty  of  Qie  courts  "so  to  construe  every  act  of 
the  legislature  as  to  make  it  consistent  If  pos- 
sible, with  the  provisions  of  the  constitution." 
Dow  V.  Norrls,  4  N.  H.  16;  Newland  t. 
Marsh,  19  m.  376. 

The  members  of  the  legislature  are  sworn 
to  support  the  constitution,  and  the  courts  will 
not  presume  that  they  have  intended  to  violate 
It  when  the  language  of  the  law  will  reason- 
ably admit  of  another  construction.  Section 
6  of  article  8  of  the  constitution  (previously 
quoted)  not  only  requires  an  appropriation  be- 
fore any  money  can  be  paid  out  of  the  treas- 
ury, but  also  limits  every  appropriation  to  a 
term  of  two  years.  If  article  1012  of  the  Re- 
vised Statutes  of  1805  makes  an  appropria- 
tion for  the  payment  of  the  salaries  of  the 
stenographers  of  the  court  of  civil  appeals.  It 
is  an  unlimited  appropriation.  There  is  not  a 
word  to  indicate  that  it  was  the  purpose  to  re- 
strict its  operation  to  the  term  of  two  years. 
Therefore,  to  presume  ttiat  the  legislature  In- 
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tended  by  that  proTldon  not  oily  to  fix  the  aal- 
axy  of  the  office,  bnt  also  to  make  an  ^pro- 
^latlon  tor  Ito  payment,  la  to  presmne  that 
their  purpose  was  to  do  that  which  the  conatl- 
tntlon  forbids.  Thla  cannot  be  presnmed  nn- 
len  the  language  be  so  clear  as  to  admit  of  no 
otlier  construction.  If  they  bad  made  an  ap- 
propriation In  onmlatakable  terms  whlcfa  was 
to  contlnne  for  all  time,  It  might  be  h^  ralld 
for  two  years,  and  InoperftUre  thereafter.  Bnt 
this  has  not  bran  dcme.  Here  we  have  to 
deql  with  a  question  of  oonstmction,  and,  since 
no  appropriation  la  clearly  and  expressly  made, 
we  must  bold  that  mme  was  Intttided.  It  fid- 
lows  that  If  we  idurald  be  dteposed  to  follow 
those  courts  which  hold  that  the  mere  fladng 
ot  a  salary  Is  equtralent  to  an  impropriation 
for  tta  i^yment,  w«  could  not  apply  It  In  Oils 
state,  by  reasmi  (tf  that  prorlaion  In  onr  con- 
stitution whhA  pndilblts  Ihe  extension  of  an 
appn^rlatlon  beyond  tbie  term  of  two  years, 
and  ttiat  mle  whldi  rejects  a  ctmstmctlon  In 
eonlUct  with  the  eonstltutlan,  whenerer  an- 
other coutmctlon  whldi  does  not  so  conflict 
may  reasmably  be  idaced  upon  the  language. 
Hie  a^nment  of  eonnsd  fbr  the  relator,  aUe 
and  bigenlous  as  It  Is,  falls  upm  the  main 
proposition,  and  we  find  It  unnecessary  to  de- 
cide any  other  question  discussed  upon  the 
hearing.  We  do  not  hold  that  the  relator  Is 
not  entitled  to  balance  due  upon  his  salair  as 
chdmed  by  him.  We  merely  bold  that  there 
has  been  no  iv>proprlatlon  for  the  payment  of 
that  balance,  and  tiiat  tiie  comptndler  la  not 
authorised  to  draw  his  warrant  therefor.  For 
the  reasons  giren,  the  writ  of  mandamus  Is  re- 
fused. 


SCOTTISH  UNION  &  NATIONAL  INS.  OO.  T. 
GLANOET. 

(Supreme  Court  of  Texas.   Feb.  17,  189S.) 

Waiir  Wbit  of  Brrob  Lisb— ArriB]ii.iTOB  on 

Ckrtifioatb. 

I.  Where  a  party  abandons  an  appeal  perfect- 
ed on  a  BOpersedeas  bond  to  a  past  term  of  the 
court  of  civil  appeals,  and  then  sues  out  a  su- 
persedeas writ  of  error  to  the  present  term,  and 
falls  to  file  his  transcript  in  the  time  prescribed 
by  law,  and  is  refused  permission  to  file  it  aft- 
er such  time  because  good  excuse  for  delay  Is 
not  shown,  he  may  sue  out  another  writ  of  er- 
ror on  supersedeas  bond,  the  limitation  of  12 
months  not  having  expirod. 

Z  The  pendency  of  such  second  error  proceed- 
ioff  will  not  preTent  affirmance  on  certincate  on 
the  application  of  defendant  In  error,  thnufch  the 
application  for  such  affirmance  is  filod  in  the 
court  of  civil  appeals  after  the  writ  is  per- 
fected, but  before  the  transcript  is  filed,  and  de- 
fendant in  error  has  sought  to  enforce  his  judg- 
ment by  execution,  issued  after  a  motion  to  file 
transcript  in  first  writ  of  error  proceeding  was 
OTerrulvd  by  the  court  of  cItU  appeals. 

Oertiflpd  quesdtms  from  court  of  drll  ap- 
peals of  Fifth  supreme  judicial  district. 

Action  by  0.  H.  Olancey  against  the  Scottish 
Cnltm  ft  National  Insurance  Company.  There 
was  a  judgment  In  favor  of  plaintiff,  and  de- 
fendant brought  error  to  the  court  of  civil  ap- 


peals, which  certified  certain  questions  to  the 
supreme  court  for  Its  determlnatkm. 

Crawford  ft  Crawford,  for  plalntUf  in  onr. 
O.  Q.  Wright,  tor  defendant  in  error. 

OAINB8.  a  J.  The  following  questions 
bare  been  certified  for  our  determlnatltm  by 
the  court  of  dvU  appeals  for  the  Fifth  supreme 
Judicial  district:  "The  judgment  Involved 
herds  was  rendered  <»  the  lOtii  day  ot  De- 
cember, 1896,  tity  the  FonrtemOi  Judicial  dis- 
trict court  of  Dallas  county.  Tbe  defendant 
In  tbe  Judgment,  plaintiff  In  errw  herein,  gave 
notice  ct  appeal,  and  perfected  its  appeal  to 
this  court  on  lOecembw  15,  1806,  by  superse- 
deas b<xid.  Tbe  term  of  this  court  to  whlcfa 
the  appeal  waa  perfected  ended  <m  the  first 
Monday  In  July,  1897,  and  no  transcript  of 
ttie  record  In  the  cause  was  filed  In  this  court 
nor  was  there  any  application  made  to  have 
such  transcript  filed.  On  August  17,  186T. 
the  pltinUff  In  the  Judgmat  caused  an  eoracn- 
don  to  be  issued  opon  the  judgment,  and  on 
August  IS,  1807,  the  defendant  In  Jndgmait 
perfected  a  writ  of  error,  with  sapersedeaa 
bond,  and  the  sheriff  returned  the  execution 
not  executed.  It  having  been  si^erseded.  No 
transcript  was  filed  In  this  court  In  tbe  writ  of 
error  proceeding  during  the  time  fixed  by  atat- 
ute,  to  wit,  90  days  from  the  time  of  perfecting 
tiie  writ  of  error.  After  the  e^^liatlon  of  the 
time  a  motion  was  made  by  tiie  plaintiff  In  er- 
ror for  leave  to  file  the  transcilpt,  but  this  mo- 
tion was  oTcrmled,  upon  the  ground  that  good 
and  sufficient  excuse  for  the  delay  In  filing  tbe 
transcript  had  not  been  shown.  This  motion 
for  permission  to  have  the  transcript  filed  waa 
overruled  on  December  4, 1807.  On  December 
8, 1897,  the  [^Intlff  in  oror  again  filed  Its  peti- 
tion In  emn*  and  supersedeas  bond,  and  per- 
fected  Ite  writ  of  error,  an  execution  havinf; 
already  Issned  upon  the  judgment  af^  tht* 
motim  to  file  the  transcript  was  refused.  Tb^ 
transcript  In  Uie  second  wilt  of  error  proceed- 
ing was  ffled  bi  this  court  on  December  24. 
1807.  On  Oie  same  day  that  Qie  transcript 
was  filed  herein,  bnt  previous  to  Ite  filing,  the 
defendant  In  error  filed  In  this  court  his  ap- 
plication to  affirm  tbe  Judgment  iQon  certifi- 
cate. No  pre^ous  application  to  affirm  on 
certificate  had  been  made.  (1)  Where  a  party 
has  abandoned  an  appeal  duly  perfected  on 
supersedeas  bond  to  a  past  term  of  this  court, 
then  sues  out  a  supersedeas  writ  of  error  to 
the  present  term,  and  Calls  to  file  his  tran- 
script in  the  time  required  by  law,  and  Is  re- 
fused permission  to  file  It  after  such  time  be- 
cause good  excuse  for  tiie  delay  Is  not  shown, 
can  he  legally  sue  out  another  writ  of  error  on 
supersedeas  bond,  the  Umltetion  of  twelve 
months  not  having  expired?  (2)  If  the  sec- 
ond writ  of  error  may  legally  be  sued  out  un- 
der  the  conditions  named,  would  the  pendent^ 
of  such  eiTor  proceeding  prevent  affirmance  vp- 
on  cerUfleate  upon  the  application  of  the  de- 
fendant In  error,  whoi  the  application  for  mdi 
affirmance  is  filed  to  this  court  after  tiie  writ 
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of  efror  bas  been  perfected,  but  before  the 
transcript  in  error  has  been  filed,  and  when 
the  defendant  In  arror  had  soaght  to  enforce 
his  Judgment  by  execution,  caused  to  be  Ib- 
fiiied  after  motion  to  file  transcript  In  first  writ 
of  error  proceeding  was  overruled  by  flils 
«nirt?' 

Id  Perea  t.  Oana,  52  Tex.  571,  It  was  held 
that  one  against  whom  a  judgment  was  ren- 
dered, and  who  had  appealed  and  superseded 
the  judgment  by  giving  a  supersedeas  bond, 
«onld  not,  after  abandoning  his  appeal  on  the 
day  for  flUng  the  transcript,  again  supersede 
the  judgment  by  subig  out  a  writ  of  error  and 
StlYUtg  a  writ  of  error  bond.  In  that  cue  the 
«oiut  say:  'THia  right  of  ^ipellee  to  the  cex- 
ecntlon  of  Ub  judgment  cannot  be  delayed  or 
trifled  with  by  so  shallow  a  device  as  this. 
It  Is  the  fact  that  appellants,'  after  ddaylng 
the  ooUecUon  of  judgments,  might  decline  to 
^secute  their  appeals,  that  induced  the  en- 
actment of  the  statute  which  authorizes  the 
aflbrmance  of  judgment  on  cerUflcate  without 
referaace  to  ttae  merits.  If  this  could  be  pre- 
vented by  abandoning  the  Rppeal  and  suhig 
out  a  writ  of  oror  at  a  day  too  late  for  the 
return  of  the  writ  to  the  ensuing  term  of  the 
supreme  court,  It  would  be  Impossible  to  en- 
force judgments  against  defendants  who  wish 
to  delay  them  untn  On  expiration  of  the  term 
within  which  a  writ  of  error  may  be  prose- 
•cuted;  for.  If  the  first  writ  of  error  did  not  ef- 
fect tibls,  It  might  be  abandoned,  as  the  appesl 
has  been  In  this  caser  and  another  writ  sued 
out*'  The  principle  upon  which  the  decision 
Is  based  Is  that  It  Is  unjust  to  the  appellee  to 
permit  the  appellant  to  delay  the  enforcement 
of  the  judgment  by  cumulating  one  upon  the 
other  of  his  two  remedies  for  a  revision  of  the 
proceedings  of  the  trial  court  We  find  no 
substantial  dUferenoe  between  that  ease  and 
the  one  in  which  the  question  has  been  certi- 
fied. In  that  case  there  was  one  appeal  and 
one  writ  of  raror.  In  each  of  which  a  super- 
sedeas bond  was  given.  Here  there  Is  an  ap- 
peal and  two  writs  of  error.  In  each  of  which 
also  ttiere  was  a  supersedeas  bond.  There  a 
motion  was  made  to  affirm  on  certificate  at  the 
term  at  which  the  transcript  should  have  been 
filed.  Here  no  motion  was  made  to  affirm  by 
reaaon  of  the  perfecting  of  the  appeal  and  the 
fallare  to  file  the  transcript,  but  such  a  mo- 
tion was  made  upon  the  ground  of  the  suing 
out  of  the  first  writ  of  error.  Unless  It  could 
be  held  that  the  plaintiff  In  error  occuplesabet- 
ter  portion,  dther  by  reason  of  his  having  tak- 
en an  appeal  and  havhig  then  abandoned  It.  at 
by  the  fact  that  he  attempted  to  have  the  tran- 
script upon  his  first  writ  of  error  filed  after 
he  had  willfully  or  neg^gently  failed  to  ffie  It 
In  time,  the  case  of  Perez  v.  Garza  is  directly 
In  point.  But  we  are  of  opinion  that  bis  con- 
ttnued  defiiult  places  him  In  a  worse,  rather 
than  In  a  better,  position.  The  principle  of 
the  case  dted  has  never  been  expressly  over* 
ruled  by  this  court,  but  It  has  been  recognized 
in  subsequent  declivous.  In  Bppsteln  v. 
Holmes.  64  Tex.  560,  It  was  held  that  a  party. 


after  appealing  upon  a  coat  bond,  mlf^t  sue 
out  a  writ  of  error,  and  supersede  the  judg- 
ment by  giving  a  supersedeas  bond.  TLere 
the  writ  of  error  was  made  returnable  to  the 
same  term  of  ttie  court,  and  there  was  no  de- 
lay. 8o  In  Thompson  v.  Anderson,  82  Tex, 
2S7,  18  S.  W.  153,  It  was  held  that  a  party, 
after  taking  an  appeal  and  giving  a  cost  bond, 
might  abandon  It,  and  sue  oat  a  writ  at  any 
time  within  two  years  from  the  rmdltlon  of 
the  judgment  In  «icb  of  these  cases  the  de- 
cision to  Perez  v.  Garza  Is  referred  to.  and  a 
distinction  Is  expressly  recognized.  In  Schon- 
field  V.  Turner  (Tex.  Sup.)  6  S.  W.  628,  then 
was  an  appeal,  which  was  abandoned,  and  a 
writ  of  error  waaaubsequently  sued  out  The 
apptiUant  being  a  guardian,  under  the  statute^ 
the  ai^wol  was  perfected,  and  the  judgment 
superseded  by  giving  notice  of  ai^eal  merely. 
The  court  refused  to  dismiss  the  writ  on  ac- 
count of  the  ftLilDK  to  prosecute  the  appeal. 
In  that  cas^  howev^,  Uie  court  say:  '^n 
Peres  v.  Oana,  52  Tex.  671,  It  was  said  ttiat 
an  affirmance  upon  certificate,  when  an  appeal 
had  been  perfected,  could  not  be  prevented 
by  abandoning  Qie  appeal,  and  suing  out  a 
writ  of  error  at  a  day  too  late  for  the  return 
of  the  writ  to  the  ensutog  term  of  the  supreme 
court  UndOT  this  decision,  had  the  plaintiff 
bdow  filed  a  certificate  here  at  the  last  term, 
he  could  have  obtained  an  affirmance  without 
reference  to  the  merits.  The  guardian  could 
not  have  abandoned  this  appeal,  so  as  to  de* 
prlve  the  platoUflT  of  this  right  But  he  did 
not  claim  an  affirmance,  and  the  abandonment 
has  deprived  him  of  no  right  whatever.  The 
case  stands  as  If  no  appeal  had  ever  been 
taken,  and.  In  such  an  event,  the  guardian  Is 
entitled  to  bis  writ  of  error.  It  has  been  the 
constant  practice  of  this  court,  when  appeals 
have  been  dlsmlased  for  want  of  prosecution, 
to  entertato  write  of  error  to  the  same  judg- 
ment This  Is  precisely  the  case  before  us, 
and  the  motion  cannot  prevail  on  this  ground." 
The  court  distinguish  the  case  from  Peres  v. 
Garza,  and  clearly  recognize  the  principle  that 
the  appellee  was  entitled  to  an  affirmance  up- 
on certificate  at  the  term  to  which  the  appeal 
was  retumatdei  and  that  It  should  have  been 
granted,  had  be  then  demanded  It  Trent  v. 
Rhomberg,  66  Tex.  249,  18  S.  W.  610,  was  an 
original  action  upon  an  appeal  bond,  which 
bad  been  given  to  a  case  to  which  the  appeal 
had  been  abandoned.  The  court  held  that  an 
action  lay  upon  the  bond,  and,  evidently  fbr 
the  purpose  of  meeting  an  objection  urged  by 
counsel  that  the  right  to  sue  upon  the  bond 
was  inconsistent  with  the  conceded  right  of 
the  appellant  to  sue  out  a  writ  of  error,  use 
Oils  language:  "The  dlfflcaltles  suggested  by 
i^peUees'  counsel  as  aristog  from  the  reversal 
of  the  judgment  on  writ  ({f  error,  after  an  ap- 
peal has  be^  dismissed,  are  more  fanciful 
than  real.  The  subsequent  reversal  of  the 
judgment  would  only  affect  the  extent,  and 
not  the  fact,  of  the  obligor's  liability  upon  the 
appeal  bond.  There  Is  ample  power  In  the 
courts  administering  both  law  and  equity  to 
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Stay  proceedings  or  otherwise  prevent  unjust 
results.  If  on  the  writ  of  error  the  Judgment 
should  be  affirmed,  the  rights  of  the  two  sets 
of  sureties  could  be  adjusted  upon  prludples 
well  established  by  adjudicated  cases  of  a 
BOtnewhat  analogous  nature."  Any  seemlnjf^ 
'conflict  In  the  cases  cited  is  apparent,  and  not 
reaL  The  rule  Is  deduclble  from  them,  that 
a  party  who  desires  to  complain  of  a  judgment 
of  the  trial  court  may  appeal,  abandon  bis  ap- 
peal, and  then  sue  out  a  writ  of  error,  but  that 
this  privilege  Is  subject  to  the  right  of  the 
appellee  to  hare  the  Judgment  affirmed  on  cer- 
tificate. If  he  may  do  this,  we  see  no  reason 
why,  u[>on  the  suing  out  of  one  writ  of  error 
and  Its  abandonment,  another  may  not  be 
prosecuted,  subject  to  the  same  right  of  af- 
firmance on  part  of  defendant  In  error. 
Where  an  appeal  or  writ  of  error  has  been 
perfected,  and  the  transcript  has  not  been 
filed  In  time,  and  no  sufficient  excuse  for  the 
failure  to  file  has  been  given,  the  right  to  an 
afllrmance  upon  certificate  at  the  term  at 
which  the  transcript  should  have  been  filed 
becomes  absolute.  Rev.  St  1S85.  art  1016. 
It  follows  from  these  conduslons  that,  in  our 
opinion,  the  first  question  should  be  answered 
In  the  affirmative^  and  the  second  in  the  uega- 
tiva^ 


ZANDBR80N  v.  SULLIVAN. 
(Supreme  Court  of  Texas.    Feb.  21,  1S8&) 
Btatoti  or  Vrauos— CoifTKAOT  RBUTiira  to 

liAKD — M  niORAlf  DDM. 

1.  Where,  pendina  salt  between  a  city  and 
joint  owners  of  land  as  to  boandarles,  a  propo- 
sition was  made  by  one  joint  owner  to  the  other 
that,  on  payment  of  a  certain  sum,  be  would 
agree  to  the  location  of  the  line,  and  give  an  op- 
tion as  to  the  selection  of  lota  on  partition,  the 
contract  was  not  one  for  partition  alone,  and 
was  within  the  statute  of  frauds,  nnless  in  writ- 
ing. 

i.  The  only  writins  iu  connection  with  a 
transaction  was  as  follows:  "Proposition:  All 
costs  and  lawyer's  fees  for  litigation,  $150;  al- 
so $1,000  for  choice  of  corner.  I  accept  the 
above  proposition.  Z."  BM  too  indefinite  and 
uncertain  to  constitute  a  contract. 

Error  to  court  of  civil  appeals  of  Fourth 
supreme  Judicial  district 

Bin  by  T.  H.  Zanderson  against  D.  Sulli- 
van for  specific  performance.  There  was  a 
Judgment  of  the  court  of  civil  appeals  (42 
S.  W.  1027)  reversing  a  Judgment  In  favor  of 
plaintiflC,  and  the  latter  brings  error.-  Affirm- 
ed. 

Franklin  &  Cobbs  and  Upson,  BergstrOm 
&  Newton,  for  plaintiff  In  error.  Ogden  & 
Terrell,  for  defendant  In  error. 

BROWN,  J.  We  copy  the  statement  of  the 
case  and  findings  of  facts  from  the  opinion 
of  the  court  of  civil  appeals:  "T,  H.  Zan- 
derson Instituted  suit  against  appellant  to 
compel  partition  of  a  certain  tract. of  land 
situated  In  the  city  of  San  Antonio,  as 
agreed  between  the  parties,  and  it  was  al- 


leged that  appellee,  Zanderson,  and  i^ipel- 
lant  were  joint  and  equal  owners  of  the 
land;  that  there  was  a  lawsuit  then  pending 
between  said  owners  and  the  city  of  San 
Antonio  as  to  the  boundary  line  betweea 
said  land  and  Xueva  street;  that  In  1893  ap- 
pellant proposed  to  said  Zanderstm  that,  Id 
order  to  partition  said  land,  if  be  would  pay 
the  attorney's  fees  and  costs  in  said  suit, 
and  would  pay  appellant  $1,1S0  In  cash,  be 
would  agree  that  a  Un?  beginning  In  the 
middle  of  the  line  fronting  on  South  Florea 
street,  after  excluding  the  strip  In  contro- 
versy with  the  city,  and  ran  through  the 
tract  to  the  west  line,  should  be  the  divl- 
don  line,  and  that  said  Zanderson  might  se- 
lect the  north  lot  as  bis  part.  It  was  al- 
leged that  Zanderacm  accepted  the  offer  and' 
tendered  the  money,  but  appellant  refused' 
to  abide  by  his  agreement  The  suit  was 
brought  to  compel  specific  perfwmance.  O. 
B.  Sullivan  and  B.  M.  Flach  intervened  In- 
the  suit,  the  first  alleging  that  he  had  bought 
out  Zanderson,  and  the  latter  that  be  held  » 
mortgage  on  said  land  executed  to  him  by 
G.  R.  Sullivan.  The  trial  took  place  before 
a  jury,  and  a  verdict  was  instructed  for  tbe- 
plalntiff  and  Intervener  G.  B.  SuUlvan,  and 
also  that  the  land  was  subject  to  mortgage 
of  B.  M,  Flach.  The  Jury  returned  the  fol- 
lowing verdict:  *We,  the  jury,  find  for  the 
plaintiff  and  the  Intervener  O.  R.  Sullivan, 
and  that  the  Interest  of  said  plaintiff  and: 
Intervener  Is  subject  \p  the  mor^^age  of  in- 
tervener B.  M.  Flach.'  Judgment  was  ren- 
dered In  favor  of  plaintiff  and  Intervener  for 
the  land  claimed  in  the  pleadings,  and  for 
appellant  for  the  balance  of  the  land,  and 
for  $1,150,  which  was  to  be  a  lien  upon  the 
land  set  apart  to  plaintiff  and  Intervener 
Sullivan,  and  It  was  adjudged  tliat  the  land 
was  also  subject  to  the  mortgage  of  flach. 
The  written  document  upon  which  the  suit 
for  specific  performance  rested  was  as  fol- 
lows: 'Proposition:  All  costs  and  lawyer's 
fees  for  litigation,  $150;  also  $1,000  for 
choice  of  corner.'  To  this  was  appended 
the  following:  'I  accept  the  above  proposi- 
tion. T.  H.  Zanderson.'  In  connection  with- 
the  introduction  of  the  above  writing,  Zan- 
derson testified  that  the  whole  of  the  docu- 
ment was  written  by  appellant  except  the 
acceptance,  and  further:  'At  the  time  this 
paper  was  written  by  Mr.  Sullivan  we  were 
talking  about  buying  the  first  choice  of  cor- 
ners In  this  piece  of  property;  that  is,  the 
only  piece  of  property  we  had  In  conjunctltm- 
or  partnership.  We  were  talking  about  that 
piece  of  property  we  had  an  Interest  in  cor- 
ner of  Nueva  and  3.  Flores  Sts.  The  litiga- 
tion referred  to  in  the  paper  was  about  a> 
strip  of  land  In  contest  with  the  dty.  The 
city  claimed  a  strip  of  land  on  Nueva  street, 
about  4  or  5  feet,  and  the  costs  of  litigation 
referred  to  in  the  instrument  Is  the  costs  of 
suit  between  the  city  and  Mr.  SuUlvas  andt 
myself,  in  regard  to  this  piece  of  pmpeetj. 
The  $150  cash  referred  to  In  the  Instramena 
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wag  IISO  If  we  could  get  this  strip  of  land 
the  city.  The  proposition  of  costs, 
lawyer's  fees,  and  f  150  cash  referred  to  this 
ple^  In  litigation  between  the  city  and  onr- 
selres.  The  $1,000  for  choice  of  comers,  the 
corner  of  Naeva  and  South  Flores  streets, 
the  object  was  to  settle  the  matter  of  divi- 
sion.' The  Instrument  Itself,  and  the  parol 
testimony  of  Zanderson  elucidating  It,  was 
Introduced  over  the  objection  of  appellant, 
and  that  action  of  the  trial  court  Is  present- 
ed as  error.  Was  the  contract  so  Indefinite 
as  to  be  Told,  or  was  It  such  a  one  as  that 
parol  testimony  was  admissible  to  explain 
It?" 

It  Is  so  well  settled  by  the  decisions  of  this 
court  that  lands  may  be  partitioned  among 
joint  owners  by  parol  that  It  la  not  necessary 
to  cite  authority  to  support  the  proposition. 
JSach  lurtltlon  Is  ralld,  although  actual  pos- 
sesion does  not  follow  the  dWlslon.  Olass- 
•eock  T.  Hni^wB,  66  Tex,  4SL  We  can  see  no 
cood  reason  why  a  parol  agreement  to  parti- 
tion lands,  If  It  be  otherwise  valid,  should  not 
be  binding  upon  the  parties,  and  subject  to 
the  same  rulee  of  evidence  as  other  contracts 
which  might  be  In  paroL  In  our  opinion, 
faowever,  the  contract  which  la  sought  to  be 
enforced  by  this  suit  Is  not  a  contract  for  the 
partition,  but  for  the  sale,  of  land.  Partition 
of  land  means  the  division  of  it  according  to 
quantity  and  value.  In  proportion  to  the  In- 
terest of  each  owner.  Our  statute  provide 
for  the  partition  of  land  by  commissioners  ap- 
pointed by  the  court,  and  prescribes  their  duty 
In  the  following  language  (Rev.  St  1895,  art 
3618):  'The  commissioners  shall. divide  the 
real  eatite  to  be  partitioned  Into  as  many 
■hares  as  there  are  persoui  entitled  thereto, 
as  determined  by  the  court  each  share  to  con- 
tain one  or  more  tracts  or  parcels,  as  the  com- 
missioners may  think  prc^r,  having  due  re- 
gard In  the  division  to  the  situation,  quantity 
and  advantage  of  each  share,  so  that  the 
shares  may  be  equal  In  value,  as  nearly  as 
may  be,  In  proportion  to  the  respective  Inter- 
ests of  the  parties  entitled."  The  foregoing 
article  contains  a  coiTect  definition  of  a  parti- 
tion of  lands,  whether  made  by  the  court  or  by 
tbe  imrties  themselves.  Such  a  partition  con- 
veys none  of  the  land  of  one  of  the  joint  own- 
ers to  another,  but  simply  separates  and  des- 
ignates that  part  which  belong  to  each.  It  Is 
therefore  held  that  %  partition  of  land  does 
Dot  come  within  the  terms  of  our  statute  of 
frauds. 

Tbe  contract  which  It  Is  claimed  was  made 
t>etween  Zanderson  and  Sutllvan  by  the  propo- 
sition submitted  by  the  latter,  and  accepted 
by  the  former.  Is  not  a  contract  purely  for  the 
partition  of  the  property  which  belonged  to 
them  jointly;  but  considered  In  connection 
with  the  parol  evidence  which  was  admitted, 
it  contemplated  a  partial  paiUtion  by  setting 
apart  one-half  of  the  frontage  to  Sullivan,  and 
a  purchase  from  him  of  an  Interest  In  tbe  re- 
maining half,  which  was  upon  the  corner  of 
the  two  streets^  for  wblcb  Zanderson  was  to 


pay  the  sum  of  (1,000.  To  Illustrate  the  mat- 
ter: Suppose  the  land  In  question  bad  been 
divided  Into  two  lota,  of  67  feet  6  Inches  each. 
If  divided  according  to  Its  frontage  on  Xueva 
street,  the  comer  lot  would  be  worth  $21,000, 
and  the  Inside  lot  $19,000,  according  to  the  te» 
tlmouy.  Both  parties  owned  equally  the  two 
lots,  and.  If  the  one.  which  was  valued  at  $19,- 
000  be  given  to  SuUivan,  then  he  would  own 
In  the  other  lot  $1,000  worth,  or  1/21  part  of 
the  land.  In  order  to  acquire  his  Interest  In 
that  land,  Zanderson  proposed  to  purchase  It 
from  him  at  $1,000;  and  thus  we  see  that 
when  the  contract  Is  analyzed  It  Is  purely  and 
simply  a  proposition  to  buy  from  Sullivan  his 
Interest  In  the  comer  lot^  after  setting  apart 
to  him  the  Inside  lot  and^belng  a  contract  for 
the  purchase  of  real  estate,  it  must  contain 
vrlthin  Itself  all  of  the  necessary  elements  of 
such  a  contract  and  such  requisites  cannot  be 
supplied  by  parol  proof.  Jones  v.  Carver,  59 
Tez.  293;  Patton  v.  Rucker,  29  Tex.  402. 

The  contract  sued  upon  does  not  Identify  the 
land  which  Is  tbe  subject  of  the  agreement 
nor  does  It  In  any  way  furnish  data  tzom 
which  it  could  be  Identified.  It  does  not  dla- 
close  the  name  of  the  person  from  whom  the 
purchase  Is  to  be  made,  nor  does  It  show 
which  one  of  the  parties  is  entiUed  to  pur- 
chase from  the  other.  It  Is  not  signed  by  Sul- 
livan, the  party  who  Is  sought  to  be  charged 
therewith,  nor  by  any  person  authorized  to  act 
for  him.  ^  The  court  of  dvll  appeals  did  not 
err  In  reversing  the  Judgment  of  tbe  district 
court,  and  In  remanding  the  cause,  directing 
that  the  partition  of  the  land  be  made  between 
the  parties  according  to  th^  several  rights, 
without  regard  to  the  Instrament  sued  upon, 
and  the  judgment  of  the  said  court  of  dvU  ap- 
peals Is  therefore  In  all  things  affirmed. 

DBNMAN.  X,  did  not  alt 


COONNOR  V.  VINEYARD  et  aL 
(Supreme  Court  of  Texas.    Feb.  21,  1898.) 
BasvLTias  Tbobt— Dbbds— Cokbtruotioit— -Paor- 

■BTT  OR  IHTBBEBT  CoVVBTBD— TriLB— 
COHHUKITT  PrOFBRTT. 

1.  Where  a  purchaser  obtained  a  complete 
titie,  and,  after  the  Tendor's  death,  he  conveyed 
the  land  to  a  legatee  of  the  vendor's  claim  for 
the  price,  in  consideration  of  a  release  of  all 
demands  against  the  purchaser,  the  legatee  did 
not  receive  the  conveyance  in  trust  foe  the  es- 
tate, but  took  an  absolute  fee. 

2.  Where  a  grantor  has  a  vendor's  lien,  his  ea* 
tate  has  no  rignt  in  the  land  itself  which  Is 
the  subject  of  sale  to  pay  debts. 

3.  Land  conveyed  by  heirs  to  a  wife  in  con- 
sideration of  the  release  of  a  claim  she  has  as 
sole  legatee  against  the  estate  of  the  ancestor 
Is  her  separate  estate. 

4.  A  deed  by  a  husband  which  conveyed  "aU. 
my  right,  titie,  and  interest  in  the  estate  of  B., 

Eurchased  hj  me  at  Bdministrator's  sale  In  be- 
alf  of  my  son"  and  others  named,  did  not  pass 
any  title  or  interest  to  the  grantee,  where  the 
administrator's  deed  conveyed  nothing  to  said 
husband,  even  if  the  land  was  the  community 
proper^  of  the  latter  and  his  wi^ 

8.  Where'  a  decree  of  partition  determined 
that  husband  and  wife  were  entltied  to  a  cer- 
tain fractional  part  of  the  land,  and  the  com- 
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missionera  set  apart  to  the  husband  aU  the 
land  which  belonged  to  him  and  hb  wUe,  it 
did  not  rest  the  whole  title  in  him. 

Error  to  court  of  civil  appeals  of  First  so- 
preme  judicial  district. 

Action  by  S.  C.  Vineyard  and  another,  as 
^ardians  of  IdlUan  Vineyard,  against  D.  M. 
O'Connor.  From  a  judgment  of  the  court 
of  cItU  appeals  (43  S.  W.  55}  affirming  a 
Judgment  for  plalntUfs,  defendant  brings  er- 
ror. Reversed. 

Qlass,  Callender  &  Garsner  and  Proctors, 
for  plaintiff  In  error.  Ward  ft  James,  for 
defendanti  In  error. 

BROWN,  J.  S.  C.  Vineyard  and  his  wife, 
Anna  W.  Vineyard,  as  guardians  of  their 
minor  daughter,  UUIan  Vineyard,  brought 
suit  in  an  action  of  trespass  to  try  title, 
against  D.  M.  O'Connor,  to  recover  certain 
lauds  situated  in  the  county  of  Araosas. 
O'Connor  disclaimed  as  to  a  portion  of  the 
land  sued  for,  and  the  controversy  was  over 
the  title  to  4,^4  acres,  which  consisted  of 
parts  of  several  tracts  described  In  the  pe- 
tition. The  case  was  tried  before  the  court, 
without  a  Jury,  and  appellees  recovered  elev- 
en twenty-fourths  of  the  land  in  controvert. 
We  make  the  following  statement  of  the 
facts  necessary  to  an  onderstanding  of  the 
questions  presented  to  us:  J.  W.  Byrne  Is 
the  common  source  of  title,  and  once  owned 
all  the  land  In  controversy.  He  conveyed 
an  undivided  one-half  Interest  In  It  to  Wil- 
liam G.  Hale  and  Ebenezer  Allen,  and  to 
others  different  interests  not  necessary  to 
mention.  April  2, 1^  J.  W.  Byrne  convey- 
ed to  Samud  Colt  and  J.  V.  Colt  an  undi- 
vided one  twenty-fourth  part  of  the  laud, 
by  deed  In  which  he  acknowledged  the  pay- 
ment of  the  purchase  money.  April  22, 1856, 
Hale  and  Allen,  by  deed  In  which  the  pur- 
chase money  was  acknowledged,  conveyed  to 
Samuel  and  J.  V.  Colt  a  one^lgbth  undivided 
Interest  in  the  land.  January  13, 1858,  Hale, 
Allen,  and  Byrne,  by  deed  ac^owledglng 
the  payment  of  the  purchase  money,  con- 
veyed to  Samuel  Colt  an  undivided  one- 
twdfth  'part  of  the  land.  April  2,  1801, 
James  W.  Bynie  conveyed  a  three-sixteenth 
Interest  to  Samnel  Colt,  acknowledging  the 
payment  of  the  purchase  money  In  th'e  deed. 
On  the  same  day.  Hale  and  Allen,  by  deed 
acknowledging  the  payment  of  the  purchase 
money,  conveyed  to  Samuel  Colt  three-six- 
teenths of  the  land.  James  Byrne  bought 
the  interest  of  J.  V.  Colt  at  sheriff's  sale,  and 
thereafter  Byrne  died,  leaving  a  will,  In 
which  his  granddaughter  Anna  W.  Vineyard, 
one  of  the  plaintiffs,  was  sole  legatee  and  dev- 
isee. Neither  Samuel  Colt  nor  his  heirs 
ever  owed  anything  to  Anna  W.  Vineyard 
or  her  husband,  but  Anna  W.  and  S.  G. 
Vineyard  had  signed  on  agreement  compro* 
mlsing  a  claim  against  the  estate  of  Samuel 
Colt  in  favor  of  the  estate  of  J.  W.  Byrne. 
On  August  8, 1870,  the  heirs  of  Samuel  Colt 
conveyed  all  their  Interest  In  the  land  to 


William  G.  Hale  and  Ebenezer  Allen,  each 
one-fourth,  and  to  Anna  W.  Vineyard  one- 
half,  reciting  that  the  deed  was  made  "In 
consideration  of  a  release  to  all  furtber  de- 
mands against  the  estate  and  legal  r^re- 
sentatlves  and  heirs  of  Samuel  C.  Colt,  de- 
ceased, dTily  made  and  executed  by  William 
G.  Hale.  Sylvlna  J.  Allen,  Anna  W.  Vine- 
yard, and  ber  husband,  Vineyard,  the 

receipt  whereof  is  hereby  acknowledged." 
After  describing  the  land,  the  deed  contains 
this  language:  "And  also  including  the  flats, 
shoals,  and  islands  In  front  of  said  peninsu- 
la, according  to  the  several  deeds  of  con- 
veyance and  a  mortgage  deed  made  to  said 
Samuel  Colt  by  said  William  George  Hale, 
Ebenezer  Allen,  and  James  W.  Byrne,  now 
deceased,  with  full  release  and  acquittance 
of  the  mortgage  debt  expressed  In  the  deed 
thereto."  The  deed  contained  covenanto  of 
general  warranty.  The  deed  was  filed  for 
record  In  Aransas  county,  June  3,  1S76.  J. 
W.  Vineyard,  administrator  with  the  will 
annexed  of  the  estate  of  J.  W.  Byrne,  de- 
ceased, sold  certain  property  of  the  estate 
of  the  said  Byrne  to  Samuel  C.  Vineyard; 
and,  the  sale  having  been  confirmed  by  the 
probate  court,  the  administrator  executed  to 
S.  C.  Vineyard,  on  the  28th  day  of  May,  1872, 
a  deed  to  the  property  so  sold,  and  in  the 
said  deed,  after  describing  the  other  proper- 
ty, this  language  is  used:  "Also  Ukree-eighths 
interest  in  the  claim  for  property  in  'Lamar 
property,'  sold  Samuel  Colt,  now  deceased, 
and  not  paid  for,  which  Interest  amounts 
to  about  2,531)4  acres  of  land,  more  or  less, 
or  the  corresponding  price  to  be  paid  for  the 
same,  say,  '96,750.  In  the  hands  of  William  G. 
Hale  for  settlement"  This  last  description. 
It  Is  claimed,  conveyed  the  land  In  contro- 
versy to  S.  C.  Vineyard.  October  8,  1873, 
S.  C  Vineyard  executed  an  instrument  in 
which  he  declared  that  tie  purchased  the 
property  mentioned,  and  described  in  the 
last-named  deed  for  the  use  and  bCTeflt  of 
Samuel  Harvey  Vineyard,  his  son,  and  for 
the  heirs  of  himself  and  Anna  W.  Vineyard, 
and  conveyed  to  Samnel  Harvey  Vineyard 
and  the  said  heirs  "all  my  right,  title,  and 
Interest  in  the  estate  of  James  W.  Byrne 
purchased  by  me  at  administrator's  sale  in 
behalf  of  my  son  Samnel  Harvey  Vineyard 
and  heirs  of  S.  O.  Vineyard  and  Anna  W. 
Vineyard."  This  last  deed  was  duly  ac- 
knowledged and  filed  tor  record  on  the  day 
of  Its  date.  November  28, 1888,  Samnd  Har- 
vey Vineyard  conveyed  to  Lillian  Vineyard 
all  of  his  interest  in  the  property  desoibed 
in  the  foregoing  Instrument,  which  last  con- 
veyance was  recorded  June  10,  1802.  Au- 
gust 6,  1896,  Anna  W.  and  her  husband,  S. 
C.  Vineyard,  made  an  Instrument  declaring 
the  property  conveyed  to  Anna  W.  Vineyard 
by  the  heirs  of  Samud  Colt  to  have  been 
conveyed  to  her  in  trust  for  the  estate  of 
James  Byrne,  and,  In  order  to  carry  onl 
that  trust,  she  conveyed  the  said  property 
to  her  minor  daughtu'  Lillian. 

Digitized  by  Google 


Tel.) 


VliiEYAHD. 


487 


The  plaintiff  In  error  relied  upon  decrees 
of  partition  which  embrace  the  land  in  con- 
troversy made  in  the  years  1876  and  1877 
In  suits  to  which  Samuel  H.  Vineyard  and 
the  other  heirs  of  Anna  W.  and  S.  C.  Vine- 
yard were  not  parties;  and  we  deem  It  un- 
necessary to  notice  them  further.  May  19, 
1877,  S.  C  Vineyard  executed  power  of  at- 
torney, by  which  he  authorized  tils  wife,  An- 
na W.  Vineyard,  to  sell  lands  in  Bef  uglo  and 
Aransas  counties;  and  on  the  2l8t  day  of  June. 
1877,  he  executed  a  second  power  of  attorney, 
anthorlslngAnna  W.Vineyardto  sell  andcoa- 
rey  all  of  hia  right,  title  and  Interest  in  and  to 
all  property  he  had  in  the  state  of  Texas.  Under 
and  by  virtue  of  the  powers  of  attorney  be> 
fore  d^ribed,  Anna  W.  Vineyard  conveyed 
the  land  In  controversy  to  John  0.  Herring 
for  $4,214,  half  cash,  half  payable  In  two 
years  from  date,  with  10  per  cent  Interest, 
retaining  a  vendor's  lien,  which  deed  was 
signed  by  her  in  her  own  right  and  as  at- 
torney In  fact  for  S.  O.  Vineyard,  and  was 
dated  June  12,  1877.  The  deferred  pay- 
ment was  paid  by  John  C.  Herring.  D.  M. 
O'Connor  showed  a  regular  chain  of  title 
from  John  G.  Herring.  November  26,  1882, 
the  probate  court  appointed  8.  C.  and  A.  W. 
Vineyard  guardians  of  the  estates  of  the 
minora  Samuel  H.,  Alexander  T.,  and  Lil- 
lian Vineyard;  and  the  guardians  qualified 
January  l,  filing  an  Inventory  of  the 

proper^  of  the  estate  January  6, 18^  which 
inventory  did  not  contain  ihe  proper^  in 
controversy  in  this  suit.  On  the  last-named 
date,  the  guardians  filed  an  application  in 
the  court,  asldng  the  confirmation  of  the 
sale  made  by  them  to  John  C.  Herring,  June 
1%  1877;  and  on  that  date  the  probate  court 
ordered  the  confirmation,  and  that  the  guard- 
ians make  a  deed  for  said  land  to  John  0. 
Erring,  which  was  accordingly  done;  but 
no  new  sale  had  been  made  by  the  guard- 
ians, nor  was  any  consideration  paid  except 
that  which  was  paid  in  the  original  purchase 
from  S.  C.  and  Anna  W.  Vineyard.  The  de- 
cree of  confirmation  was  offered  in  evidence 
by  the  plaintiff  In  error,  and  was  excluded 
by  the  court  upon  objection  made  by  the 
defendant  in  error. 

The  foregoing  statement  la  made  from  the 
findings  of  the  court  of  civil  appeals.  The 
Judge  who  tried  the  case  In  the  district  court 
filed  the  following  conclusions  of  law  and  fact: 
"First   ♦   •   •   That  S.  0.  and  Anna  W.  Vhie- 

yard  were  married  to  each  other  on  the  

day  of  April,  A.  D.  ISOO.  •  *  •  That  James 
W.  Byrne,  the  grandfather  of  said  Anna  W. 
Vineyard,  died  testate  in  1SG2,  and  that  the 
said  Anna  W.  Vineyard  was  his  sole  devisee 
and  l^atee.  •  *  «  That  neither  the  said 
Samuel  Colt  nor  his  estate  was  ever  Indi- 
vidually indebted  to  the  said  Anna  W.  Vine- 
yard. That  the  said  Anna  W.  Vineyard  took 
the  land  conveyed  by  said  Colt  holrs  to  her 
In  trust  for  the  benefit  of  the  Byrne  estate, 
and  that  snch  Interest  passed  by  the  admin- 
istrator's deed  to  S.  C.  Vineyard,  and  by  his 


deed  to  his  son  Samuel  Harvey,  Vineyard, 
and  by  the  deed  from  Samuel  Harvey  Vine- 
yard to  the  plaintiff.  I  further  find  that  If 
the  said  Anna  W.  Vineyard  did  not  take 
said  land,  as  a  trustee  for  the  Byrne  e»Tnte, 
then  the  interest  so  conveyed  to  her  was  the 
community  property  of  herself  and  her  said 
husband,  and  that  as  the  administrator's 
deed  conveyed  this  Interest  to  her  said  hus- 
band, that  so  being  community  property,  the 
said  S.  C.  Vineyard,  by  his  deed,  conveyed 
the  same  to  his  son  Samuel  Harvey  Vine- 
yard, and  the  same  by  liim  was  conveyed  by 
his  deed  to  plaintiff.  That,  In  either  view  of 
the  case,  tlie  said  Colt  interest  passed  to 
plaintiff  under  the  law." 

We  find  no  error  in  the  matters  complain- 
ed of  in  the  first  five  assignments  of  error 
embraced  in  the  application  of  the  plaintiff 
in  error,  and  the  said  assignments  are  there- 
fore overruled.  The  following  opinion  ap- 
plies alone  to  the  lands  which  are  claimed 
through  the  conveyance  from  Elizabeth  H. 
Colt  and  others,  as  heirs  of  Samuel  Colt,  de- 
ceased, to  William  G.  Hale,  Sylvlna  J.  Al- 
len, and  Anna  Wlllard  Vineyard. 

The  plaintiff  in  error  insists  that  there  Is  no 
evidence  to  si^stain  the  finding  of  the  trial 
court  that  Mrs.  Vineyard  received  the  convey-  * 
ance  from  Samuel  Colt's  heirs  in  trust  for  the 
estate  of  J.  W.  Byrne.  If  there  be  a  trust 
arising  out  of  that  transaction,  it  must  neces- 
sarily be  a  resulting  trust,  which  is  defined  by 
Mr.  Perry  as  follows:  "Resulting  trusts  are 
trusts  that  the  courts  presume  to  arise  out  of 
the  transactions  of  parties,  as  If  one  man  pays 
the  purchase  money  for  an  estate,  and  the 
deed  Is  taken  In  the  name  of  another.  Courts 
presume  that  a  trust  is  intended  for  the  per- 
son who  pays  the  money."  Perry,  Trusts,  p. 
17,  §  26;  Gardner  v.  Randell.  70  Tex.  456,  7 
S.  W.  781.  The  land  in  question  had  been 
conveyed  by  J.  W.  Byrne  In  his  lifetime,  in 
connection  with  Hale  end  Allen,  to  Samuel 
C.  Colt,  by  deeds  which  acknowledged  the 
payment  of  the  purchase  money,  thereby  de- 
vesting all  title  out  of  Byrne,  and  fully  vesting 
it  in  said  Colt  Assuming  that  the  claim, 
the  release  of  which  by  Mrs.  Vineyard  con- 
stituted the  consideration  of  the  conveyance  to 
her  from  the  heirs  of  Colt,  was  due  from  Sam- 
uel Colt.  In  his  lifetime  to  J.  W.  Byrne,  and 
that  it  was  for  unpaid  purchase  money  upMi 
the  land  conveyed  to  Mrs.  Vineyard  by  the 
heirs  of  Colt,  nevertheless  the  paramount  title 
to  that  claim  at  the  time  of  the  transaction 
referred  to  was  in  Mrs.  Vineyard,  she  being 
the  sole  legatee  in  the  will  of  J.  W.  Byrne.  It 
Is  true  that  Mrs.  Vineyard's  title  to  the  claim 
was  subject  to  administration  for  the  payment 
of  claims  against  the  estate,  but  she  could 
have  assigned  her  iuterest  In  It,  and  her  as- 
signee would  have  been  entitled  to  the  pro- 
ceeds of  It  if  not  consumed  In  the  payment  of 
debts  or  expenses  of  administration.  Ruther- 
ford V.  Stamper,  CO  Tex.  447.  Mrs.  Vineyard 
had  a  right  to  the  claim  which  constituted  a 
valuable  consideration  for  the  conveyance  made 
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to  her,  and  the  release  made  by  her  as  legatee 
(Uncharged  the  debt,  unleas  It  became  neces- 
sary to  use  It  m  the  payment  of  debts  against 
the  estate.  Upon  this  state  of  facts,  does  any 
trust  result  In  favor  of  the  estate  of  Byrne? 
In  order  to  raise  a  trust  upon  such  a  transac- 
tion, the  property  must  have  been  purchased 
and  paid  for  by  the  party  In  whose  faror  the 
trust  Is  claimed,  or  the  person  to  vhom  the 
deed  vras  made  must  have  applied  to  the  pur- 
chase funds  which  belonged  to  another.  In 
this  case  the  Byrne  estate  bad  nothing  to  do 
with  making  the  purchase,  and  did  not  pay  the 
ptircbaBe  money.  Neither  did  Mrs.  Vineyard 
occupy  any  relation  of  trust  to  that  estate,  or 
use  In  the  purchase  of  It  any  funds  Intrusted  to 
her,  and  which  belonged  to  the  estate  of  J.  W. 
Byrne.  On  the  contrary,  she  used  that  to 
which  she  was  entitled  by  law  In  preference  to 
the  administrator,  except  In  certain  contingen- 
cies. We  see  none  of  the  elements  of  a  trust 
In  this  transaction.  We  therefore  condude 
tbat  the  finding  of  the  trial  court  was  without 
evidence  to  support  It  The  administrator  could 
bare  enforced  the  claim  against  the  heirs  of 
Colt  after  theconreyance  to  Mrs.  Vineyard,  and 
It  might  be  true  that  Mrs.  Vineyard,  under  cer- 
^  tain  conditions,  would  be  liable  to  creditors  of 
J.  W.  Byrne  to  the  extent  of  the  value  of  the 
property  received  by  her;  but  In  neither  event 
would  the  character  of  the  title  which  was 
vested  in  her  by  the  conveyance  be  changed 
from  an  absolute  fee  to  an  esbite  In  trust  for 
the  Byrne  estate. 

Halntlff  in  error  contends  that  the  title  to 
the  land  in  question  did  not  pass  to  B.  0.  Vine- 
yard by  the  sale  made  by  the  admlnlatEatDT  of 
J.  W.  Byrne  and  the  deed  made  In  pursuance 
of  that  sale.  The  administrator  could  not  con- 
vey a  greater  title  than  his  taiteatate  had  at 
the  time  of  his  death,  and,  as  the  title  to  the 
land  had  passed  fn>m  Byrne  In  his  lifetime  to 
Samnel  Colt,  S.  a  Vineyard  could  take  noth- 
ing by  his  purchase  from  the  administrator.  If 
the  title  to  >the  land  had  been  In  the  heirs  ot 
Samuel  Colt  at  the  time  adnUnlstrator  of 
Byrne  made  tbe  deed  to  S.  0.  Thieyard,  noth- 
tng  except  the  claim  for  money  would  have 
passed  by  the  deed  which  described  the  sub* 
]ect-matter  of  the  conveyance  as  tMlows:  "Al- 
so %  Interest  In  a  claim  for  property  In  MLamar 
property,*  sold  to  Samuel  Colt,  now  deceased, 
not  paid  for,"  etc.,— be<auae  there  was  not  In 
Byrne  at  his  death,  nor  in  his  administrator  at 
any  time;  any  right  to  redalm  from  Samud 
Colt  the  property  In  question,  altbougb  It  may 
have  been  sold  by  Byme  to  Colt,  and  not  paid 
for  by  the  latter.  If  a  vendor's  lien  existed  In 
favOT  of  the  estate  of  Byme  against  the  land, 
then  It  would  have  been  held  by  Mrs.  Vineyard 
subject  to  that  lien  in  favor  of  creditors,  if  nec- 
eiisiiry  to  enforce  K  fw  the  payment  of  debts 
against  the  estate  of  J.  W.  Byrne,  but  the  es- 
tate had  no  right  In  tbe  land  its^  which  was 
the  subject  of  sale. 

The  learned  Judge  who  tried  the  case  in  the 
district  court  found  that,  if  the  land  was  not 
bdd  by  Mrs.  A.  W.  Vineyard  In  trust  for  the 


estate  of  J.  W.  Byme,  It  was  the  community 
property  of  Anna  W.  and  S.  C.  Vineyard,  and 
passed  to  Samuel  Harvey  Vineyard  by  the 
deed  made  by  S.  C.  Vineyard  to  him.  There  is 
no  evidence  to  sustain  the  finding  that  tbe 
land  was  the  community  property  of  S.  C.  Vine- 
yard and  his  wife.  The  undisputed  evidence 
In  the  case  shows  that  the  condderatlon  for  tbe 
conveyance  made  to  Mrs.  Vineyard  by  the  heirs 
of  Colt  was  a  claim  due  to  the  estate  of  Byrne, 
and  was  the  se[>arate  property  of  Mrs.  Vine- 
yard, which,  of  course,  makes  Qie  land  her  sep- 
arate property.  If,  however,  It  be  conceded 
that  tbe  land  was  the  community  property  of 
S.  C.  Vineyard  and  his  wife.  It  did  not  pass 
to  Samnel  Harvey  Vineyard  by  the  deed  made 
to  him  by  his  father,  S.  C.  Vineyard,  becaose 
that  deed  conveyed  "all  my  right,  title,  and  In- 
terest hi  the  estate  of  James  W.  Byme  pnr^ 
chased  by  me  at  administrator's  sale  in  behalf 
of  my  son  Samuel  Harvey  Vineyard  and  heirs 
of  S.  C  Vineyard  and  Anna  W.  Vineyard." 
We  have  determined  already  that  the  deed  of 
the  administrator  did  not  convey  the  land  In 
question  to  S.  0.  Vineyard,  from  which  It  fol- 
lows necesaaiily  that  the  deed  from  the  latter 
to  Samuel  Harvey  Vineyard  did  not  convey 
this  land,  although  the  title  might  have  been  at 
the  time  in  S.  O.  "^neyard,  because  tiiat  deed 
did  not  purport  to  convey  anyUiIng  bnt  the 
right  acquired  by  purchase  at  tbe  adminis- 
trator's sale.  In  ibe  year  1876.  in  tbe  district 
court  at  Aransas  comity.  In  a  suit  Qien  paidtaiK 
by  Fannie  Hale,  for  herself  and  her  mhKnr  cbO- 
drm,  hebrs  of  W.  O.  Bale,  against  8.  0.  Vine- 
yard and  oOierSf  wlildi  Indnded  his  wife,  Anna 
W.  Vineyard,  partitltm  was  made  of  the  Lamar 
property.  The  decree  whidi  eataUlahed  the 
Interests  of  tbe  .different  partleB  In  tbe  land, 
and  which  ordered  partition  to  be  made  of  tbe 
land,  det^mlned  that  "S.  a  Vineyard  and  An- 
na W.  Vineyard,  fall  wife,  are  entitled  to  1^1/34 
of  the  said  Lamar  property."  The  conrt  ap- 
polnted  three  commissioners,  who,  in  making 
their  nport.  set  apart  to  S.  C.  Vineyard  all  of 
the  land  whl(^  belonged  to  him  and  Us  wlf& 
The  defendants  in  error  claim  that  this  vested 
dtle  hi  S.  a  Vineyard.  We  think  that  clearly 
Oils  Is  not  the  effect  ot  the  judgment,  and  that 
tbe  title  of  Vlnesrard  and  his  wife  remained  aa 
It  was  before  the  partitltm  was  inad&  In  our 
Judgment,  however,  it  wonld  make  no  dlffw- 
ence  In  the  result  if  this  were  true,  because  the 
deed  executed  1^  Anna  W.  Vineyard  for  her- 
adf,  and  as  attorney  In  fftct  for  S.  a  Vineyard, 
on  June  12,  1877,  by  which  they  conveyed  the 
land  Ui  question  to  John  C.  Herring,  had  the 
effect  to  convey  all  of  the  rl^ht,  title,  and  claim 
of  S.  a  Vineyard  and  Anna  W.  Vineyard  In 
the  land,  whether  It  was  tbe  separate  pn^erty 
of  ettbet,  or  was  tlie  community  property  of 
both.  It  follows  that  no  title  remained  In  SL  C 
and  Anna  W.  Vineyard  to  be  conveyed  by  the 
deed  made  by  them  to  the  minor  plaintiff  in 
1886,  and  tbe  district  court  and  court  at  dvfl 
appeals  erred  In  their  judgmmt  In  giving  the 
land  In  question  to  LllUan  Vln^rard.  It  !■  or- 
dered tbat  the  Judgments  of  tbe  district  court 
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and  of  tbe  court  of  dvU  ^peals  be  reversed, 
and  the  cause  be  remanded  to  the  dlatrlct 
court 


TANNBB  T.  STATBL 
(Cfourt  of  Orlmlnal  Appeals  of  Texas.   Feb.  3, 
1898.) 

CatMiHAi.  Lav— CoTtTixuAKOB— Abssnob  or  WjT- 
NB88IS— Nbt  Trial— Nkwlt-Dibootbbbd 

EtIDBHOB — liARCBKT — InSTKDOTIONS. 

1.  All  indictment  was  filed  in  Uay,  bat  the  case 
was  not  called  aotil  December.  In  Norember 
defendant  had  a  subpoena  Issaed  for  a  witness, 
who  was  not  fonnd.  No  farther  effort  was 
made  to  procnre  snch  witness  until  the  next 
April,  wheo  defendant  caosed  an  attachment  to 
Issae,  which  was  returned  to  the  Bfay  term. 
About  April  SOth  of  that  year,  defendant  learn- 
ed that  that  witness  was  in  another  county, 
and  applied  for  an  attachment,  bat  the  state 
had  already  procured  one  for  tbe  same  witness, 
nils  writ  was  not  serred.  Hdd,  that  suflSdent 
diligence  was  not  shown  to  entitle  defendant  to 
a  continuance  on  accoaat  of  the  absence  of  sacfa 
wHnees. 

2.  It  is  not  errcn*  to  refuse  a  continaance  be- 
cause of  the  absence  of  a  witness,  if  it  Is  not 
probable  that  the  Jury  would  believe  his  testi- 
mony if  he  testified  as  alleged  in  the  awlication. 

3.  On  a  prosecution  for  theft  it  was  narmless 
to  assume  in  an  iostruction  that  defendant  took 
the  property,  where  the  only  defttise  was  that 
defendant  took  It  for  the  purpose  of  taUnff  can 
of  it  tor  the  prosecutor. 

4.  On  a  prosecution  for  theft  defendant  claim- 
ed he  took  the  property  from  the  prosecutor 
when  the  latter  was  intoxicated,  with  tbe  intent 
to  care  for  it,  and  restore  it.  The  court  charged 
the  jury  that  tbe  fraudulent  intent  must  have 
existed  in  defendant's  mind  at  the  time  of  the 
taking.  Edd,  that  the  instruction  did  not  de- 
prive defendant  of  the  benefit  of  reasonable 
doubt  on  the  question  of  fraudulent  intent,  where 
the  court  also  charged  that,  before  tbej  could 
convict,  tiie  jury  "must  find  beyond  a  reasonable 
doubt  that  he  fraudulently  took"  the  property. 

6.  Evidence,  of  which  defendant  knew  before 
the  trial, 'is  not  newly  discovered,  though  he 
failed  to  inform  bis  counsel  thereof. 

Appeal  from  district  court,  Brown  county; 
J.  O.  Woodward,  Judge. 

Ben  Tanner  was  convicted  of  theft,  and  ap- 
peals. Affirmed. 

Jenkins  ft  McCartney,  for  anpeUant.  Unnn 
Trice,  for  tbe  State. 

HBNDBBSON,  J.  Appdlant  was  convicted 
of  theft  from  the  penon,  and  bis  punishment 
ABBMsed  at  two  years  in  tbe  penitentiary,  and 
^  prosecutes  this  appeal 

Appellant  daima  tbat  the  court  committed 
«n  error  In  orermUng  bis  motion  for  a  con- 
tinuance. The  continuance  Is  based  on  the 
absence  of  Joe  Pbinips.  Tbe  Indlctmoit  In 
tbls  case  was  ffled  on  the  20th  of  3Cay,  1888. 
and  the  case  was  not  called  for  trial  until  at 
tbe  December  term,  189a  On  the  401  of  No- 
vember, 1886,  appellant  caused  a  aabpcena  to 
be  Issued  to  Brown  county,  where  he  says  the 
witness  had  resided  for  some  time  previous. 
He  states  tbat  said  subpoena  was  returned  to 
tbe  December  term,  but  cannot  state  tbe  day, 
as  tbe  retnm  does  not  show  the  day.  It 
seems  tbat  no  further  effort  was  nsed  to  pro- 


cure said  witness  untfl  about  Oie  17th  of  April. 
Defendant  Oien  caused  an  attachment  to  Is- 
sue on  tbe  17th  of  April,  to  Bell  county,  and 
the  same  was  returned  to  the  3fay  term  of  the 
court,  but  tbe  day  Is  not  shown.  About  the 
SOth  of  Aprn.  1887,  defendant  irarned  for  the 
first  time  tbat  PblUlps  bad  jobied  tbe  Salva- 
tion Army,  and  was  In  San  Antonio,  Bexar 
county,  T«.;  and  that  be  api^ed  for  an  at- 
tadiment  on  said  day,  but  ttiat  the  state  bad 
already  XMX>cnred  one  fOr  said  witness  to  said 
county  on  Oiat  day,  and  he  availed  himself  of 
the  state's  diligence.  Said  process  was  re- 
turned, **aaUl  witness  not  found  In  Bexar 
county.**  TTnquestlonaUy  ttils  was  not  suf- 
fldei^  diligence.  The  statement  by  appelant 
that  he  had  used  dlUgence  to  procure  Oie  at- 
tendance of  said  witness  Is  not  sufficient  of  It- 
self. He  should  have  shown  some  acto  of  dlll- 
gmee  on  the  face  of  tbls  record.  If  the  wit- 
ness resided  In  Brown  county,  and  he  bad 
Issued  process  eariler  than  Just  before  ttie  be- 
ginning of  court  at  the  December  term,  he 
might  ba^  subjected  him  to  Uie  jurisdiction 
of  tbe  court  After  he  failed  to  find  the  wlt- 
n^^  Brown  county,  no  further  act  Is  staown 
to  procure  tbe  attendance  of  ssld  witness  un- 
til about  five  months  afterwards,  wfam  be  bad 
Iffocess  Issued  on  the  17tb  of  April  to  BeU 
county.  It  was  Incumbent  <m  ttie  appelant 
to  have  gone  further,  and  not  only  stated  In 
goieral  terms  Uiat  he  had  used  fflllffence  to 
ascrartaln  the  whereabouts  of  said  witness,  but 
he  should  bave  shown  what  acts  of  diligence 
be  used  to  find  blm.  He  says  that  be  expects 
to  procure  the  attendance  of  the  witness  at  a 
subsequent  term,  because  said  witness  was 
under  todlctment  In  Brown  county  In  a  local 
option  case.  It  Is  questionable  whether  this 
fact  would  Justify  tbe  assertion  tai  his  apjdlca- 
tlon  of  his  expectation.  It  might  su^^  tbe 
contrary.  Appellant  says  he  expecte  to  prove 
by  said  witness  tbat  he  was  present  at  tbe 
Hme  the  alleged  act  of  theft  Is  said  to  have 
been  committed;  that  Chapman,  from  whom 
tbe  money  vnu  token,  was  then  drunk;  and 
that,  when  defendant  took  tbe  money  out  of 
his  pocket,  he  called  the  attention  of  the  wit- 
ness to  that  fftct,  and  that  be  was  tekhig  bis 
money  In  order  to  teke  care  of  It  and  keep 
bbn  (Chapman)  from  hwtog  It;  and  that  he 
took  said  money  openly.  In  the  presence  of 
■aid  Pbnilps.  We  would  remark,  In  this  con- 
nection, that  the  evidence  sn^^ts  that  this 
man  PhllUps  was  a  partlceps  crlmlnls  vrfth 
tbe  d^endant  In  tbls  oCTense.  Be  tbat  as  It 
may,  however,  we  do  not  bellere,  If  said  wit- 
ness had  been  present,  and  had  testified  as  It 
Is  urged  by  defendant  he  would,  tbat  said  tes- 
timony, on  tbB  face  of  tbe  record,  would  have 
availed  tbe  defendant.  The  Jury  likely  would 
not  bave  regarded  It  as  probably  true.  Im- 
mediately after  the  theft,  appellant  Is  shown 
to  bare  asserted  to  another  witness,  who 
diacged  him  with  taking  tbe  numey  of  the 
prosecutor,  C^pman,  tbat  said  Chapman 
owed  it  to  him.  When  be  approached  Chap- 
man (on  tbe  next  morning  after  the  theft), 
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who  called  him  acroan  the  street,  be  said,  "I 
onderstaud,  you  Bay  I  got  your  money  last 
nigbt"  Chapman  said,  "Yes,  you  got  my 
money."  Defendant  then  replied,  "I  won  it 
from  you  In  a  gambling  game."  Prosecutor 
told  him  he  had  not,  and  asked  him  to  come 
with  him,  and  see  Bob  Smith.  They  went  to- 
gether to  Smith,  and  Smith  told  him  that  he 
saw  him  when  he  toolc  the  money  out  of 
Chapman's  pocket.  Defendant  then  replied, 
"Ain't  that  hell?"  His  acts  and  conduct  with 
reference  to  this  matter  clearly  negative  the 
truth  of  what  is  stated  In  his  application  for 
a  continuance,  what  he  expected  to  prove  by 
the  witness  Phillips,  and,  in  our  opinion,  the 
court  did  not  err  in  overruling  his  motion  for 
a  continuance,  and  in  refusing  to  grant  a  hew 
trial  predicated  on  that  groimd. 

Appelant  Insists  that  the  court  erred  in  giv- 
ing the  Jury  the  following  Instructions:  "You 
are  further  instructed  that  the  fraudulent  tak- 
ing of  property  must  exist  in  the  mind  of  the 
taker  at  the  very  time  of  the  taking,  and  no 
subsequent  ^audulent  Intent  or  appropriation 
of  the  property  will  constitute  the  crime  of 
theft  Therefore,  if  you  believe  from  the  evi- 
dence that  there  did  not  exist  In  the  min'd  of 
the  defendant  at  the  very  time  of  the  taking 
of  the  property  described  In  the  Indictment  a 
fraudulent  Intent  to  deprive  said  Chapman  of 
the  value  of  the  same,  It  will  be  your  duty  to 
acquit  the  defendant,  and  say  by  your  ver- 
dict, 'Not  guilty.' "  Appellant  Insists  that 
said  charge  was  error,  because  It  assumes 
that  he  took  the  property.  As  we  under- 
stand the  record  In  this  case,  there  was  no 
Issue  on  the  question  of  taking.  It  was  an 
admitted  fact,  even  by  the  defendant,  and 
his  only  defense  being  that  he  took  it  with 
the  intent  to  care  tor  it  In  order  to  restore  it 
to  the  prosecutor,  Chapman.  We  think  the 
charge  in  this  respect  was  harmless.  See 
EUzando  v.  State,  31  Tex.  Cr.  K.  237,  20  S. 
W.  660,  and  Nelson  v.  State  (Tex.  Cr.  App.) 
:i2  S.  W.  900.  Nor  can  we  regard  this  as  a 
charge  depriving  the  defendant  of  the  ben- 
eflt  of  reasonable  doubt  on  the  subject  of 
fraudulent  Intent.  It  Is  true,  the  charge  In- 
structs the  Jury  that  "the  fraudulent  intent 
must  exist  at  the  time  of  the  taking,"  and 
then  tells  them,  "if  they  believe  from  the 
evidence  that  there  did  not  exist  In  the  mind 
of  the  appellant  at  the  very  time  of  the  tak- 
ing of  the  property  a  fraudulent  Intent,"  etc., 
"to  acquit"  If  the  court  had  nowhere  char- 
ged on  the  question  of  reasonable  doubt, 
there  might  be  some  ground  of  complaint; 
but  on  this  very  subject  the  court  had  pre- 
viously instructed  the  Jury  expressly  "that, 
before  they  could  convict  the  defendant,  they 
must  And  beyond  a  reasonable  doubt  that  he 
fraudulently  took  said  bills,"  etc.;  and  In 
connection  with  the  charge  on  bis  defense, 
which  involved  the  taking  of  the  property 
for  the  purpose  of  caring  for  it,  as  follows: 
"The  defendant  has  Introduced  evidence  to 


show  that  he  took  the  mwiey^from  the  per- 
son of  said  Chapman  to  take  care  of  the 
same  for  said  Chapman.  Now,  if  you  be- 
lieve that  said  Ben  Tanner  took  said  money 
for  the  purpose  of  taking  care  of  the  same 
for  said  Chapman,  or  If  you  have  a  reason- 
able doubt  of  said  fact,  yon'  will  give  the 
defendant  the  benefit  of  such  doubt,  and  ac- 
quit him."  This  charge  Impinged  upon  the 
very  question  of  fraudulent  Intent;  and  the 
court,  in  that  connection,  gave  the  defend- 
ant the  benefit  of  a  reasonable  doubt  And 
again,  in  the  ninth  subdivision  of  the  charge, 
tills  subject  is  further  presented  In  favor  of 
the  defradant,  and  the  Jury  are  required  to 
believe  that  the  fraudulent  intuit  existed  in 
the  mind  of  the  defendant  at  the  very  time 
of  the  taking,  before  they  would  be  author- 
ised to  convict  him.  There  la  no  question  in 
our  minds  that  this  matter  was  thoroughly 
understood  by  the  Jury.  The  charge  was 
not  calculated  to  engender  any  confusion, 
and  they  gave  the  defendant  the  full  benefit 
of  every  reasonable  doubt,  as  instructed  by 
the  court  See  Nowlen  t.  State,  33  Tex.  Cr. 
B.  141,  26  S.  W.  774. 

We  cannot  agree  with  counsel  that  the  tes- 
timony of  his  mother  can  be  considered  In 
any  sense  newly-dlscoTered  evidence,  even 
if  it  con  be  regarded  as  legal  testimony  of 
which  he  could  avail  himself.  If  It  had 
been  directly  averred  in  the  affidavit  of  ap- 
pellant (which  is  not  the  case)  that  he  had 
not  Informed  his  counsel  of  the  fact  that  be 
had  told  his  mother  on  the  morning  before 
he  was  charged  with  the  theft  of  the  money, 
that  he  had  taken  It  for  the  purpose  of  car- 
ing for  It,  and  restoring  It  to  the  prosecutor, 
Chapman,  still  we  could  make  no  allowance 
for  the  failure  of  api>ellant  to  Inform  his  at- 
torney, Smith,  and  subsequently  Jenkins,  of 
this  matter.  No  one  knew  the  fact  better 
than  himself  that  he  had  made  this  disclo- 
sure to  his  mother,  and,  if  It  was  admissible 
as  evidence  of  his  good  faith  In  the  matter. 
It  was  his  duty  to  disclose  this  to  his  coun- 
sel. We  further  observe,  In  this  connection, 
that  the  substance  of  this  disclosure  to  hla 
mother  does  not  at  all  accord  with  the  tes- 
timony of  the  state's  witnesses  (which  is  not 
gainsaid  by  appellant)  as  to  the  purpose  for 
which  he  took  this  money  from  the  prose- 
cutor. And  we  might  further  apply  to  this 
newly-discovered  evidence.  If  admissible  at 
all,  the  observation  we  made  with  reference  ^ 
to  the  testimony  of  the  absent  witness,  Phil- 
lips, that  the  Jury  would  regard  It  as  simply 
self-serving,  and  of  no  Importance.  Appel- 
lant, at  the  time  he  made  the  statement  to 
his  mother,  already  knew  that  Smith,  the 
barkeeper,  had  detected  htm  in  the  act  of 
taking  the  money;  and  he  had  then  asserted 
to  Smith  that  he  took  It,  because  the  prose- 
cutor owed  him,  and  not  at  all  with  the  idea 
of  caring  for  and  restoring  It  to  the  prose- 
cutor.  The  Judgment  Is  affirmed. 
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BBIOOS  STATB. 

{Obnrt  of  GMmbtal  Appeals  of  Texas.    Feb.  28, 

1896.) 

Chattel  Kortoagbb  — Praudclbnt  DisrosmoN 
OF  Property  bt  Mortoaoor — Crihikai. 
PHOBBaDTios-^DxreNass. 

1.  It  was  no  defense  to  a  charge  of  fraudnlent- 
1;  disposing  of  a  mortgaged  cow,  that  defendant 
and  family  were  aick  and  destitute;  that  their 
phfaician  advisod  them  to  move,  or  the  famil; 
would  die;  and  that  defendant  sold  the  cow  for 
the  purpose  of  getting  to  a  certain  place  to  pick 
cotton  to  pay  the  debt  he  owed  the  mortgagee. 

2.  It  is  not  as  a  matter  of  law.  defense  to  a 
proeecntion  for  frandulent  disposition  of  mort- 
gaged property  that  defendant  informed  the  par- 
chaser  that  the  property  wns  mortgaged,  evidmce 
of  such  fact  merely  befaig  proper  as  bearing  on 
the  qnestiou  of  fraudulent  intent. 

Appeal  tnm  dtetrict  oonrt,  JohmoD  conn- 
tj;  J.  M.  Hall,  Judge. 

W.  J.  Briggs  was  convicted  fa  tbe  f  raudn- 
leDt  dlaposltlon  of  mortgaged  personal  pn^ 
erty,  and  ai^jeals.  Affirmed. 

Maim  Trice,  for  the  State. 


HENDEBSON,  J.  Aiipellant  was  ooDTlct- 
ed  of  the  fmudulent  dlspoBitlon  of  penonal 
property  under  a  written  mortgage,  and  his 
poniahmukt  anessed  at  conflnement  In  the 
penitentiary  for  two  years;  hence  this  an;teaL 

There  are  bat  two  bills  of  excc^on  In  the 
record.  Appellant  excepted  to  the  refusal 
of  the  court  to  allow  him  to  prove  by  one 
Kendall  and  others  the  sickness  and  desti- 
tution of  the  defendant  and  family,  and  the 
advice  of  the  family  physician  to  leave  the 
l)lace  where  he  lived,  or  else  the  family 
would  die;  and  that  he  sold  or  traded  said 
cow  for  the  purpose  of  getting  to  Ellis  coun- 
ty, to  pick  cotton  to  pay  the  debt  he  owed 
the  mortgagee.  This  matter  afforded  no  de- 
fense to  the  charge  of  fraudulently  dispos- 
ing of  the  mortgaged  cow.  The  law  gives 
no  authority  to  a  person  to  sell  mortgaged 
property  under  such  necessities.  The  legis- 
lature made  it  an  offense  to  fraudulently  dis- 
pose of  personal  property  under  a  written 
mortgage,  and  It  seems  It  Is  no  excuse  that 
the  party,  when  he  sold  the  property,  was 
sick  or  destitute.  This  may  be  a  hard  phase 
of  the  law,  but  our  sole  duty  is  to  administer 
It  as  we  find  it 

Appellant  also  excepted  to  the  action  of 
the  conrt  In  refusing  to  give  the  special  hi- 
structions  requested  by  him,  as  follows:  "If 
you  believe  from  the  evidence  that  defendant 
sold  the  cow  mortgaged,  and  that  he  infonued 
the  purchaser  that  said  animal  was  mor^ged, 
then,  in  law,  Mr.  McCIung,  the  holder  of  said 
lien,  would  still  have  his  lien,  and  the  prop- 
erty would  still  be  subject  to  the  payment  of 
the  prosecutor's  debt,  and  the  disp(»]tion  could 
not  be  fraud  In  tact"  As  a  matter  of  law.  It 
Is  not  a  defense  to  this  character  of  prosecu- 
tion that  the  appeliant  may  have  infomed  Oie 
party  to  whom  he  sold  the  property  tliat  it 
was  under  a  mortgage.    See  Thorntoa  v.  States 


34  Tex.  Cr.  400,  31  S.  W.  372.  Of  course, 
this  character  of  testimony  Is  admissible,  and 
It  was  so  admitted  by  the  court  as  going  to 
relieve  the  defendant  of  the  charge  of  fraud- 
ulent Intent  In  the  disposition  of  the  pn^r^. 
Although  the  purchaser  may  have  been  in- 
formed by  appellant  that  a  mortgage  existed 
against  the  property,  yet  the  sale  may  still 
have  been  made  with  Intent  to  defraud  the 
mortgagee.  The  evidence  Introduced  in  this 
case  does  not  even  show  that  the  purchaser 
bought  with  the  understanding  that  be  as- 
sumed the  debt.  Defendant's  evidence  does 
not  suggest  that,  but  merely  that  he  Informed 
the  purchaser  that  the  property  was  mort- 
gaged. We  think  that  this  matter  was  suffi- 
ciently presented  to  the  Jury  hi  the  charge  of 
the  court  on  fraudulent  Intent.  He  Instructed 
them  that,  as  an  essential  element  of  the  pros- 
ecution, the  fraudulent  intent  must  exist  In 
the  mind  of  the  defendant  at  the  time  of  the 
sale  to  defeat  the  mortgage  debt  and  lien,  be- 
fore they  could  convict  appellant;  and  that, 
unless  the  jury  believed  b^ond  a  reasonable 
doubt  that  such  fraudulent  Intent  existed,  to 
find  the  defendant  not  guil^.  This,  It  occurs 
to  us,  was  a  presentation  of  appellant's  de- 
fense, and  the  jury  were  authorized  to  deter- 
mine the  question  of  fraudulent  Intent  from  all 
the  evidence  before  them,  Including  that  of- 
fered by  the  defendant,  to  tbe  effect  that  he 
Informed  the  purchaser  at  the  time  of  tiie 
sale  that  the  prosecutor  had  a  mortgage  against 
the  property.  It  was  not  required  of  the 
court  to  single  out  this  fact,  and  charge  upon 
It,  but  the  Juiy  were  authorized  to  look  to  it 
as  It  was  In  evidence  before  them.  Under  all 
of  the  evidence  they  believed  defendant  guilty, 
and  so  found,  and  we  do  not  feel  authorized  to 
disturb  their  verdict  The  judgment  U  af- 
flrmed. 


BARXES  V.  STATB. 

(Oourt  of  Criniiual  Appeals  of  Texas.    Feb.  23, 
1893.) 

Intoxicating  Liquors  —  Illboal  Salsb  —  TtTf 

DENOB— SnFFIOI  ENOT— lysTRUOTIOSS. 

1.  On  prosecution  for  illegal  sale  of  liquors, 
where  defendant,  on  cross-esaminatlon,  was  com- 
pelled to  state  that  he  took  out  a  United  States 
revenue  license  to  sell  "malt"  liquors,  It  was  not 
error  to  refuse  to  permit  him  to  exfdaln  the  elr- 
camatances  under  which  he  procured  it 

2.  It  was  error  to  charge  that  testimony  had 
been  iiitrodnrpci  that  at  the  time  of  the  sale  as 
alleged  defendant  had  an  internal  revenue  li- 
cense for  tbe  sale  of  "intoxicatiog"  liquors. 

3.  It  was  not  error  to  charge  that  the  mere 
poaseasion  by  defendant  of  such  internal  rev- 
enue license  would  not  authorize  a  conviction, 
but  is  to  be  considered  with  all  the  other  evi- 
dcnce,  and  as  a  part  of  the  same.  In  determining 
whether  defendant  was  guilty  of  the  offense 
chorped. 

4.  The  court  does  not  Judicially  know  that  hop 
ale  is  iDtozicatinK;  and  on  a  prosecution  for  sell- 
ing intoxicating  liquors,  where  the  only  witness 
for  the  state  tpstifieg  that  he  does  not  know 
whether  or  not  the- hop  ale  sold  him  was  Intox- 
icating, the  evidence  is  insuQicient  to  bupport  * 
conviction. 
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(Tex. 


Ai^wal  from  Johnson  conntj  conrt;  F.  B. 
Adams,  Judge. 

B.  O.  BamM  was  eoDTleted  of  sdllng  Intox- 
Icatbig  Uqoon  In  Ttolatlon  of  tbe  local  option 
law,  and  af^teals.    Reversed  and  remanded. 

Poind exter  &  FadeUord,  for  appellant  Mann 
Trice,  for  the  Statb 

HURT,  P.  X  i^ipellaiit  was  conTicted  of 
Belling  intoxicating  liquors  In  Ttolatlon  of  the 
local  optkm  law,  and  appeals. 

While  the  defendant  was  on  the  stand  as  a 
witness  In  his  own  behalf,  tbe  state's  counsel 
asked  him  If  he  did  not  take  out  a  United 
States  reTenne  license  to  sell  malt  liquors. 
Counsd  tor  Appellant  objected  to  this  question, 
but  tbe  objection  was  oTerruled,  and  tbe  de- 
fendant required  to  answer.  The  defendant 
answered  that  he  had,  and  then  proposed  to  ez- 
plaln  the  cb%umstances  under  which  he  procur- 
ed tbe  license,  but  the  court  refused  to  permit 
him  to  do  60.  The  only  purpose  this  explana- 
tion could  serve  was  to  show  to  the  Jury  that 
appellant  was  required  by  the  laws  of  the  Urdt- 
ed  States  to  procure  a  license  to  sell  malt  liq- 
uor, without  any  r^rd  to  whether  the  malt 
liquor  was  intoxicating  or  not.  This  was  a 
question  of  law,  and,  if  appellant  bad  request- 
ed the  court  to  instruct  the  Jury  that  defendant, 
nnder  the  laws  of  tbe  United  States,  was  re- 
quired to  obtain  a  license  to  sell  malt  liquor, 
without  regard  to  whether  the  said  liquor  was 
Intoxicating  or  not,  and  had  refused  to  do  so, 
then  appellant  could  complain,  because  such 
an  instruction  would  have  been  required,  tlie 
state  having  broached  this  matter.  Upon  this 
subject  the  court  instructed  the  Jury  as  follows: 
"In  this  case  testimony  has  been  introduced  to 
the  eCTect  that  at  the  time  of  tbe  sale  as  al- 
leged in  tbe  information  the  defendant  had  an 
Internal  revenue  license.  Issued  under  the  au- 
thority of  the  laws  of  the  United  States,  for  the 
sale  of  Intoxicating  liquors."  There  was  no 
evidence  before  the  court  that  appellant  bad 
procured  a  license  for  tbe  sale  of  Intoxicating 
liquors.  The  evidence  shows  that  be  had  ob- 
tained a  license  for  the  sale  of  malt  liquors.  All 
malt  liquors  are  not  intoxicating.  TTils  charge 
assumed  as  true  a  veiy  damaging  fact,  not  con- 
tained in  the  evidence.  Again,  tbe  court  in- 
structed on  this  subject:  "Ton  are  instructed 
that  the  mere  possession  by  defendant  of  such 
Internal  revenue  license  would  not  warrant  or 
authorize  a  finding  against  defendant,  but  is  to 
be  considered  by  you  with  all  the  other  evidence 
in  the  case,  and  as  a  part  of  tbe  same,  In  deter- 
mining under  instructions  of  the  court  given 
you,  as  to  whether  defendant  Is  guilty  of  the 
offense  charged  in  the  information."  This  in- 
structloir  was  objected  to.  There  Is  nothing 
objectionable  in  this  charge,  because.  If  the 
license  was  admissible,  the  court  simply  in- 
structed the  Juiy  that  they  could  look  to  that  as 
a  part  of  the  testimony  for  the  state,  and  that 
the  license  was  not  sulQcicnt  to  authorize  a 
conviction.  Now,  if  appellant  baJ  requested 
the  court  to  Instruct  the  Jury  that  the  license 
was  uccessarj'  in  order  to  authorize  a  sole  of 


the  malt  liquors,  whether  Intoxicating  or  not, 
tbe  subject  would  have  been  properly  before 
the  Jury.  That  part  of  the  charge  which  assum- 
ed that  appelant  bad  obtained  license  to  sell 
"Intoxicating  liquora"  was  wrong,  and  calca- 
lated  to  Impress  tbe  Jury  with  the  belief  tiiat 
defoidant  bad  obtained  the  license  for  the 
purpose  of  mUIdk  not  malt  Uqwna  merely,  but 
intoxicating  liqum.  We  bave  examined  tiw 
statonent  of  facta  very  dosely,  and  do  not 
think  tbe  evidence  li  luflldeDt  to  soppmt  fba 
verdict  There  was  but  one  witness  for  the 
state,  and  be  swore  that  he  did  not  know 
whether  the  "hop  ale^*  was  Intotieating  or  not. 
He  also  swore  "that  what  he  drank  hadagreat 
deal  of  eStet  upon  him;  It  made  him  slA  and 
crazy,  and  everjlhing  else";  but  whoi  cross- 
examined  he  stated  distinctly  that  he  did  not 
know  whether  It  was  intoxicating  or  not  This 
witness  was  endMitly  drunk  when  be  pur- 
chased the  hop  ale,  ftw  he  appears  to  know 
T&j  little  about  the  transaction.  Be  this  as 
It  may,  while  this  court  may  know  that  whis- 
ky, l»andy,  wine,  and  lagar  beer  are  bitoxlcnt- 
ing,  this  conrt  cannot  Judtdslly  know  that  bop 
ale  was  intoxicatinc  Tbe  state  cannot  dalm 
a  coovlctlfm  when  tbe  testimony  of  the  witness 
Is  of  such  a  doobtfal  diaracter.  to  wit,  that  he 
did  not  know  whethw  hap  ale  was  intoxicating 
or  not  There  must  be  afflrftiattve  proof  eatab- 
Ushlog  this  fact  as  dearly  as  the  fact  ot  tbe 
sale,  or  anything  else  necessary  to  make  out 
the  case.  The  Judgment  is  reversed,  and  tbe 
cause  remanded. 


BOSS  v.  STATE. 
(Gbnrt  d  Criminal  Appeals  of  Texas.    Fehu  2S, 

189S.) 

RBCO0KIZ1.HCI— Dbsoriptioit  or  OFrsirsB. 
A  recognizance  on  appeal  which  describes 
the  offense  for  whleb  defendant  was  convicted 
as  "uDlawfulIy  canyiog  a  pistol"  does  not  recite 
an  offense  under  the  layr  prohibiting -the  carrying 
of  a  pi9to]  either  upon  or  about  the  person,  or  in 
a  saddlebag. 

Appeal  from  Fannhi  count]^  conrt;  James  Q. 
Chenoweth,  Judge 

Zeb  Ross  was  convicted  of  carrying  a  pistol 
on  and  about  Us  person,  and  aj^eals.  Dis- 
missed. 

Mann  Trice,  for  the  Statew 

DAVIDSON,  J.  This  Is  a  conviction  for 
carrying  on  and  about  bis  person  a  pistol. 
Motion  is  made  by  the  assistant  attorney  gen- 
eral to  dismiss  the  appeal  herein  because  the 
recognizance  does  not  recite  an  offense  against 
the  law.  The  recognizance  recites  the  offense 
of  which  appellant  stands  charged  In  tbe  fol- 
lowing language:  "Unlawfully  carrying  a 
pistol."  This  Is  not  an  offense  against  the 
laws  of  this  state.  Carrying  a  pistol  In  viola- 
tion of  law  is  carrying  the  same  In  some  man- 
ner prohibited  by  the  statute.  It  is  not  an  of- 
fense unless  the  party  carries  It  either  upon 
bis  person,  or  about  his  person,  or  in  ols  sad- 
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dletwg,  etc.  w  menUoned  In  the  statate. 
*^nlawfiill7  eariTlng  a  ptotol"  does  not  set  out 
uy  of  tbete  modes.  Tbe  motion  of  tbe  assist- 
ant attorney  general  Is  sustained,  and  the  ap- 
peal la  accordlm^  dismissed. 


McKINNBT  T.  5TATE. 
(Ooort  oC  Criminal  Appeals  of  Texas.    Feb.  10, 
1898.) 

CuMiHAL  Lav— BiLT^  or  ExoBFTioNS  — TiMB  or 

FlLIUQ. 

Bills  of  exceptions  filed  after  the  adjomm- 
ment  of  the  term  will  not  be  considered. 

Appeal  from  HIU  county  court;  W.  C  Mor- 
row, Judge. 

Tone  HcKlnney  was  convicted  of  adllng 
liquor  in  Tlolatlon  of  tbe  local  option  law, 
and  appeals.  Affirmed. 

Mann  Trice,  for  tht  States 

DAVIDSON,  J.  Appellant  was  eonrlcted 
of  selling  liquor  In  a  local  option  territory, 
and  appeals.  The  first  and  second  assign- 
ments of  error  relate  to  the  action  of  the 
court  In  admitting  .testimony.  The  bill  of 
exceptions  reserved  to  this  action  of  the 
court  was  filed  after  the  adjournment  of  the 
term,  and  cannot  be  considered.  The  same 
observation  applies  to  all  of  the  bills  of  ex- 
ceptions contained  In  the  record.  There  was 
a  conflict  In  tbe  testimony.  This  conflict 
was  direct  and  positive.  The  state's  wit- 
ness stated  that  he  bought  the  whisky  from  the 
defendant,  and  this  defendant  denied.  There 
was  also  a  qnestlon  raised  aa  to  whether  or 
not  a  certain  little  addition  to  the  house 
where  defendant's  employer  was  carrying  on 
his  business  was  made  before  or  after  the 
alleged  sale.  If  made  after  the  sale,  the 
sale  could  not  have  occurred  in  It,  as  testi- 
fied by  the  state's  witness.  There  was  a 
sharp  conflict  In  regard  to  this  fact.  The 
state's  evidence  showed  that  the  room  had 
been  built  before  the  sale,  and  that  for  the 
defendant  that  it  had  not.  The  sale,  if  It 
occurred  at  all,  took  place  In  this  addition. 
The  evidence  i«  snfflclent,  and  the  Judgment 
Is  affirmed. 


POE  V.  BTATB. 
(Oonrt  of  Oriminal  Appeals  of  Texas.    Feb.  18, 
189S.) 

ISToxiOATixs  Lu)0OB8  —  Illkoal  Salbs  —  Burn- 
oiBsor  or  Bvidbkos— iKsranonoin. 

1.  Where  an  Information  charges  an  illegal  sale 
of  liquors  to  a  particular  person,  it  is  insuffi- 
cient to  authorize  a  conviction  to  show  a  sale 
to  some  other  p««on. 

2.  prosecution  for  illegal  sale  of  liquors  to 
P.,  where  the  instructions  authorized  conviction 
on  a  sale  to  any  penioD,  and  also  that  the  iury 
moat  find  the  sales  made  to  P.,  it  vas  prejudicial 
error  wbere  there  was  teatimonj  admitted  of 
sales  to  various  persons. 

Appeal  from  Rockwall  coun^  court;  L  J. 
Austin,  Judge.  • 


H.  lu  Poe  was  convicted  of  aelllng  intoxi- 
cating liquors  In  violation  of  tbe  local  option 
law,  and  appeals.  Reversed. 

H.  M.  Wade,  for  appellant.   Mann  Trice, 
for  the  State. 

HURT.  P.  J.  AppeUant  was  convicted  of 
selling  intoxicating  liquors  In  Rockwall 
county,  in  violation  of  the  local  option  law. 

The  Information  alleges  that  tbe  Intoxicant 
was  sold  to  H.  A.  Pate.  Pate  was  placed 
upon  the  stand  as  a  witness  for  tbe  state. 
He  swore  most  emphatically  to  sales  by  the 
defendant  on  two  occasions.  Upon  cross- 
examination,  he  swore  that  there  were  cases 
of  that  kind  pending  against  him;  "that  they 
are  still  pending  In  this  court,  and  have 
not  been  tried.  I  did  not  come  here  volun- 
tarily from  Hunt  county  to  testify  against 
the  defendant,  but  came  because  I  was  un- 
der bond  to  come  to  answer  said  charges. 
I  have  employed  no  attorney  to  defend  me 
In  those  cases;  have  bad  no  witnesses  sum- 
moned, and  have  made  no  preparation  for 
my  defense.  I  do  not  know  how  the  cases 
are  to  be  disposed  of.  If  the  county  attor- 
ney has  agreed  to  dismiss  them,  I  do  not 
know  It  It  Is  not  my  Intention  to  plead 
guUty  In  these  cases,  because  X  am  not 
guilty."  Here  the  county  attorney,  B.  D. 
Force,  arose,  and  stated  to  tbe  court,  and 
in  the  hearing  of  tbe  Jury:  "I  will  state  that 
I  have  had  a  contract  with  Mr.  Pate  to  dis- 
miss bis  cases  after  Poe's  cases  are  disposed 
of,  if  this  relieves  Mr.  Stroud's  pains  [Strond 
being  one  of  defendant's  counsel],  and  will 
say  that  I  Intend  to  carry  out  my  agreement 
at  the  proper  time."  The  said  H.  A.  Pate, 
witness,  then  further  testified,  in  response 
to  cross  interrogatories:  "Mr.  Force  made  an 
agreement  with  me  that  my  cases  were  to 
be  dismissed.  I  did  not  testify  just  awhile 
ago  that  there  was  no  agreement  to  dismiss 
my  cases  If  I  would  testify  against  the  de- 
fendant I  did  not  tell  Henry  Wade,  one 
of  defendant's  attorneys,  that  I  bad  been 
Indicted  In  Hunt  county  for  burglarizing  a  ' 
house  and  having  to  run  off."  Pate  delib- 
erately swore  falsely  In  regard  to  this  agree- 
ment, and  repeated  the  falsehood  by  saying: 
"I  did  not  testify  just  awhile  ago  that  there 
was  no  agreement  to  dismiss  my  cases  If  I 
would  testify  against  the  defendant"  No; 
be  did  not  use  this  language,  but  he  stated 
that  he  did  not  know  how  the  cases  were 
to  be  disposed  of;  and,  If  the  county  attor- 
ney had  agreed  to  dismiss  them,  that  be  did 
not  know  it.  He  then  states  that  Mr.  Force 
made  an  agreement  with  htm  that  his  cases 
were  to  be  dismissed.  Now,  how  a  jury 
could  convict  a  citizen  upon  the  testimony  of 
such  a  witness  Is  beyond  our  comprehen- 
sion; but  they  have  the  legal  right  to  do  so, 
and  this  court  cannot  interpose. 

The  court  Instructed  the  Jury  that  if  they 
believed  from  the  evidence  "that  the  defend- 
ant H.  L,  Poe,  did  at  any  time  within  two 
years  prior  to  the  12th  day  of  ^uly,  A..P 
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1897,  sell  aD7  Intoxicating  llqnora  -wbaterw 
la  JasUce  precinct  So.  4,  Rocftwall  county, 
l^ezas,  after  the  qnalified  voters  of  said  jna* 
tlce  precinct  Na  4  had  determined,  at  an 
election  held  In  said  Justice  precinct,  that  i 
DO  intoxicating  liquors  should  be  sold  In  said 
luredJtct,  and  Uiat  said  election  was  wdered 
by  the  commissioners*  court  of  said  county 
according  to  lav,  and  that  the  order  of  the 
court  declaring  the  result  and  prohibiting 
the  sale  of  Intoxicating  liquors  was  publish- 
ed for  four  BuccesBlve  weeks  In  the  Bock- 
wall  Success,  a  nei^uiper  published  In 
Rockwall  county,  Texas,  you  will  find  the 
defendant  guilty,  and  assess  his  punish- 
ment," etc.  Defendant  excepted  to  this 
charge  when  given,  and  reserved  his  bUl  of  | 
exertions.  The  Information  alleged  that  ' 
the  sale  was  to  Pate,  and  the  hutmction 
atwve  authorised  the  Jury  to  convict  the  de* 
fendsnt  If  they  believed  from  the  evidence 
that  he  sold  Intoxicating  liqwKS  to  any  per- 
son within  the  precinct  No.  4  within  the 
time  therein  specified.  Counsel  for  defend- 
ant prepared  an  instruction  directly  upon 
this  point,  and  requested  the  court  to  In- 
struct the  Jury  that  they  must  believe  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  sold  intoxicating  Hqnors 
to  Pate  as  charged  in  the  Information,  and 
that  proof  of  sales  to  other  persons  would 
not  support  a  conviction  In  this  case.  These 
Instroctlons  contained  the  strained  law,  and 
shotdd  have  been  submitted  to  the  Jury. 

Now.  after  the  Jury  had  retired,  and  had  ' 
been  considering  of  their  verdict  some  time,  | 
a  bill  of  exceptions  shows  that,  without  any  , 
request,  the  court  called  said  Jury  from  | 
their  deliberation,  and  delivered  to  them  the  , 
special  charge  which  had  been  requested  by 
appellant    We  will  not  pass  np<»i  whether 
or  not  the  court  had  authority,  on  its  own 
motion,  to  call  the  Jury  back,  and  dellvor 
them  Uiis  requested  charge  of  the  appellant 
We  are  inclined  to  the  opinion  that  while 
this  is  irregular  and  unwarranted  by  the  I 
statute  yet  as  the  charge  was  beneficial  I 
to  the  accused,  there  could  be  no  harm  done  I 
him  by  such  procedure.    But  these  two  In- 
structions of  the  court  are  diametrically  op- 
posed to  each  other.   The  first  permits  the 
Jury  to  convict  the  defendant  If  tiiiey  believe 
he  sold  Intoxicating  liquors  to  any  person,  t 
and  the  second  requires  that  they  believe  | 
that  he  sold  to  Pate.    The  charge  of  the  i 
court,  being  in  this  condltlim,  was  calculated  • 
to  mislead  and  confuse  the  Jury,  and  es- 
pecially in'  this  case  was  it  strongly  calcu- 
lated to  injuriously  affect  the  rights  of  the 
appellant    Why?   Because  a  vast  amount 
of  testimony  was  Introduced,  over  the  ob- 
jections of  the  defendant  tending  to  show 
that  appellant  had  been  engaged  In  the  sale 
of  Intoxicating  liquors  In  that  precinct  to 
various  parties.   The  Jury  mtj^ht  not  have 


b^eved  this  man  Fat^  but  fn>ni  the  drcnm- 
stances  dlsdosed  by  tlie  otlier  witnesses,  may 
have  come  to  the  ctHiclnslott  that  appellant 
had  beoi  engaged  In  the  ssle  <a  intoxicat- 
ing liquors  in  that  precinct  For  the  rear 
sons  above  discussed  the  Judgment  Is  i» 
versed,  and  tiie  cause  remanded. 


OASTLEMAN  r.  STATE. 
(Court  ot  Criminal  Appeals  of  Texas.    Feb.  16, 
1896.) 

IMTOXICATINS    LlQtTOIU  —  ILLISAL    SaLBS  —  BVt- 

On  a  prosecutltH]  for  Klllng  liquors  In  Feb- 
ruary, In  violation  of  the  local  option  law,  it  was 
prejodiclal  error  Co  permit  the  sheiitE  to  testify 
that  in  the  foUowiiig  September  he  found  a 
demijohn  containing  whld?  in  defendant's  place 
of  business. 

Appeal  from  Johnson  county  court;  F.  R 
Adams,  Judge. 

Ben  Castleman  was  convicted  of  selling  In- 
toxicating liquors  In  violation  of  the  local  op- 
tion law,  and  appeals.  Beversed. 

O.  T.  Plmnmer  and  Polndexter  &  Padelford, 
for  appellant   Sfann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  B^i^  Intoxicating  liquors  in  violation  of 
the  local  option  law.  and  appeals. 

Motion  Is  made  to  quash  the  Indictment,  but 
the  same  matters  have  been  passed  iu>on  by 
this  court  so  often  adversely  to  the  contention 
of  appellant  that  we  deem  It  unnecessary  to 
discuss  them.  BlU  of  exertions  No.  1  was 
reserved  to  the  action  of  the  court  In  permit- 
ting the  sherUf  to  testify  that  some  months 
after  the  alleged  violation  of  the  law,  he 
found  a  demijohn,  containing  some  whisky,  at 
the  defendant's  place  of  business.  It  bad  no 
connection  with  this  case,  and  the  whisky  was 
found  at  the  defendant|s  place  of  business  In 
September,  the  offense'  in  this  case  having 
occurred  In  the  previous  February.  This  tes- 
timony could  not  have  be«i  otherwise  than 
Injurious.  See  Poe  v.  State  (Jn>t  decided) 
44  S.  W.  48S.  The  practice  at  pmnltting  dw 
Introduction  of  Illegal  testimony,  and  the  court 
afterwards  withdrawing  the  same  from  the 
Jury  in  his  charge,  Is  to  be  deprecated.  There 
are  cases  In  which  the  admission  of  testimony 
may  or  may  not  be  Illegal,  according  to  cir- 
cumstances, and,  If  subsequoit  evidence  does 
not  render  it  admissible,  such  should  be  with- 
drawn, la  some  cases  of  this  sort  the  Judg^ 
ment  wIU  not  be  revened,  but  there  be 
no  fixed  rule.  Bach  case  must  laigely  d^^d 
upon  Its  attending  drcumstances.  In  this 
case,  however,  there  was  no  attonpt  to  show 
that  the  evidence  Introduced  was  legitimate. 
Other  matters  complahied  of  are  without  mer- 
it but  for  the  reason  Indicated  the  Judgment  is 
reversed,  and  the  catue  remanded. 
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CHAMBERS  t.  STATE. 
•fOoiirt  of  Criminal  Appeals  of  Tezaa.    Feb.  16^ 

1898.) 

Chimiital  Law — Tbial — Ihstructioss, 
It  !■  proper  to  refuse  ioBtructioDS  which 
lure  alreao?  oeeo  given  in  mbstance. 

Appeal  from  Ellis  county  court;  J.  C  Smith, 
Judge. 

Frank  Otuunbers  waa  couTicted  of  a  crime, 
and  appeals.  Affirmed. 

Sherrod  ft  Sinj^Ieton,  for  appellant  Manir 
Trice,  fat  the  State. 

HUBT,  P.  J.  Conviction  for  "unlawfully 
carrylii^  a  pistol  on  and  about  his  person."  It 
appears  fnnn  the  statement  of  facts  that  Ad 
How,  Jim  Smith,  and  appellant  were  at  Jim 
Boberts'  house;  that  Bow  Invited  appellant  to 
go  home  with  him;  that  Smith  and  appellant 
went  home  with  How.  While  on  the  way, 
appellant  Ored  a  plst(d,  thus  demonstrating 
that  he  was  carrying  a  plstoL  Appellant's 
contention  la  that  the  pistol  had  been  borrow- 
ed tnmi  Jim  Smith;  that  he  offered  the  pistol 
to  Smith  while  they  were  at  Jim  Roberts' 
house,  but  that  he  would  not  take  it,  and 
hence  he  carried  and  delivered  it  to  him  at 
Saw'M,  The  court  Instructed  the  Jury  direct- 
ly ujfOD  this  phase  of  the  case.  The  court 
also  Instructed  the  Jury  in  regard  to  being  a 
travder,  telling  them  that,  if  th^  bdleved 
from  the  evidence  that  he  was  a  traveler,  to 
acquit  There  is  no  evidence  In  this  record 
that  appellant,  whQe  carrying  the  pistol,  was  a 
traveler.  In  fact,  the  defense  to  this  prose- 
•cntion  Is  very  shadowy.  It  Is  very  remark- 
able that  Jim  Smith  would  not  receive  his 
pistol  when  it  was  tendored  to  htan  at  Rob< 
«rts'.  Bnt  ttiese  questions  wen  all  anbmltted 
to  the  jury,  and  dedded  adversely  to  the  con- 
tention of  the  appellant.  The  requested  In- 
structions were  properly  refused,  because  they 
had  ahready  been  submitted  to  the  Jury  in 
<iubstance.  Finding  no  error  In  the  recwd,  the 
Judgment  Is  affirmed. 


CHAMBERS  v.  STATBl 
(Court  of  Ctfanloal  Appeals  of  Texas.    Feb.  16, 

1896.) 

■Chimivai,  Lav  — Testimomt  or  Aocohpliobb— 

COHKOBORATION. 

Eridence  corroboratiDg  that  of  an  accom- 
plice, to  be  snfficient,  must  tend  to  connect  de- 
fendant irith  the  commission  of  the  crime,  Inde- 
pendent of  the  accomiriice's  testimony. 

.^>peftl  from  district  cour^  EUis  county;  J. 
B.  Dlllard,  Judge. 

Ftwik  Ohambers  was  convicted  of  the 
Outt  of  cattle,  and  appeals.  Beversed  and 
remanded. 

Singleton  &  Sherrod,  for  appellant  Mann 
'Trice,  for  the  State. 


HURT,  P.  J.  Conviction  for  theft  of  cat- 
tle. Bill  Haynes,  a  confessed  thief,  was  the 
principal  witness  for  the  state.  He  maket 
out  a  clear  case  of  th^t  against  appellant, 
but,  being  an  accomplice,  the  law  requires 
that  he  should  be  corroborated,  before  the 
jury  Is  authorised  to  convict  Bill  Haynes 
waa  corroborated  by  the  testimony  of  other 
witnesses  as  to  a  great  number  of  facts 
sworn  to  by  him;  but  no  witness  In  this 
case,  except  Bill  Haynes,  swears  to  a  fact 
tending  even  remote^  to  criminate  this  de- 
fendant in  the  theft  of  the  cattle.  Now,  It 
makes  not  the  slightest  difference  how  thor- 
ough the  corroboration  of  the  accom^oe 
may  be  In  regard  to  facts  related  by  him, 
yet,  nnlesa  tbm  Is  some  proof,  lnd^>endent 
of  his  testimony,  tending  to  connect  the  de- 
fendant with  the  commission  of  the  crime, 
there  is  no  sufficient  oorroboratlon.  We 
have  given  the  statement  of  facts  a  most 
thorough  Investigation,  and,  as  above  stated, 
finding  no  fact  In  the  record  tending  to  con- 
nect defendant  with  the  commission  of  the 
offense  charged,  the  judgment  la  roversed, 
and  the  cause  remanded. 


SOOTT  V.  STATE. 
fCourt  of  Criminal  Appeals  of  Texas.    Feb.  10, 

1898.) 

Local  OpnoH— ScrFicicKOT  or  Bvidbiiob. 
A  conviction  for  selling  liquw  In  violation 
of  the  local  option  law  will  be  set  aside  where 
the  evidence  does  not  show  that  such  law  was  in 
force  in  the  teiritoty  in  which,  and  at  the  time 
when,  the  sale  was  made. 

AK)eal  from  Parker  conn^  court;  L  N, 
Roach,  Judge. 

T.  J.  Scott  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Bevorsed  and 

remanded. 

Mann  Trice,  for  the  State, 

DAVIDSON,  J.  Appellant  waa  convicted 
of  violating  the  local  option  law,  and  ap- 
peals. The  statement  of  facts  Incorporated 
in  the  record  falls  to  show  that  local  option 
was  lu  force  in  Parker  county  at  the  time  of 
the  sale,  and  in  fact  the  whole  statement  of 
facta  is  silent  with  reference  to  the  matter 
of  local  option.  The  witnesses  proved  the 
sale  of  the  intoxicating  liquor  by  the  defend- 
ant; proved  that  one  of  the  boys  who  drank 
the  whisky  was  drunk  on  the  public  road; 
but,  if  local  option  was  In  existence,  it  is  uot 
shown  by  the  testimony  before  us.  It  Is 
not  a  violation  of  the  local  option  law  to  sell 
Intoxicating  liquors  In  a  territory  In  which 
said  law  Is  not  shown  to  be  in  operation. 
Because  the  evidence  falls  to  show  the  fact 
that  the  local  option  law  was  In  force  where 
the  intoxicating  liquor  was  sold,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 
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ROLLER  T.  ST  ATB. 
(Gmiit  of  Crlmtiud  Aroeals  of  Texas.  Feb.  28, 
1898.) 

Efowoma— BBLf^DsraKSB— Ismtfonosn— Apfiai. 
— Harmlw  Bbboh. 

1.  Wbm  the  poaitiTe  evidence  of  the  state 
wu  tbat  defendant  shot  deceased  without 

EroTocation,  and  the  eTidence  of  defendant  that 
e  had  to  act  in  self-defense  was  vague  and  no- 
eatisfactorr,  a  seneral  charge  on  self-defense, 
baaed  on  the  idea  that,  if  oeceascd  made  the 
first  assault  and  demonstration,  defendant  had 
the  richt  to  slay  him,  was  sufficient,  without 
a  qiedal  charge,  asked  h7  defendant,  predicated 
on  the  idea,  suggested  in  his  testlia<Hir,  tbat  he 
went  to  see  deceased  on  a  peaceful  mission,  and 
that  deceased  made  an  attack  on  him  with  a 
deadly  weapon. 

2.  It  was  harmless  error  to  admit  testimony 
of  statements  made  by  defendant  after  he  was 
arrested,  and  withont  warning  or  caution, 
where  the  larger  part  of  the  statements  cor- 
responds with  defendant's  testimony  on  the 
trial,  and  the  other  was  immaterial. 

Appeal  from  district  conrt,  Dallas  county; 
Oharles  F.  CUnt,  Jtidge. 

B.  M.  Roller  was  convicted  of  manslaugh- 
ter, and  appeals.  Affirmed. 

Miller  &  WilUamB,  for  appellant.  Mann 
Trice,  for  the  State. 

HURT,  P.  J.  Appellant  was  convicted  of 
manslaoshter,  and  his  punishment  assessed 
at  confinement  In  the  penitentiary  for  2^ 
years;  and  he  prosecutes  this  appeaL 

The  evidence,  on  the  part  of  the  state, 
which  was  supported  by  three  eyewitnesses, 
tended  to  show  an  unprovoked  murder.  De- 
ceased, on  the  day  of  the  homicide,  was  at 
his  home,  and  had  gone  down,  In  company 
with  one  Jcdmson,  a  short  distance  below 
his  bouse,  to  see  one  Farris,  who  was  break- 
ing a  young  horse  to  the  plow.  About  1 
o'clock  In  the  afternoon,  defendant  emerged 
from  the  bushes  below  the  little  field,  pass- 
ed Farris,  who  was  plowing,  who  remarked 
to  him,  "Don't  shoot"  Whereupon  defend- 
ant said,  "If  you  bat  your  eyes,  I  will."  De- 
fendant then  passed  on,  and  approached  de- 
ceased and  Johnson,  who  were  sitting  or 
squatting  down  on  the  ground.  When  he 
had  gotten  within  about  20  or  30  feet,  be 
stopped,  and  accosted  deceased.  We  quote 
what  here  occurred  from  the  testimony  of 
the  witness  Johnson.  '1  saw  Mr.  Roller 
coming  with  his  gun.  It  was  a  breech-load- 
ing double-barreled  shotgun.  He  bad  his 
hand  on  the  hammer  and  trigger.  Be  was 
about  60  to  100  feet  from  us  at  the  time  I 
first  saw  him  with  the  gun.  He  was  com- 
ing toward  us.  Scally  (deceased)  and  I  sat 
there.  Porter  Forrla  bad  passed  us,  and,  as 
defendant  came  him,  be  said,  'Don't  shoot 
me.'  Appellant  said,  *If  you  bat  your  eyes, 
I  will.*  He  came  on,  and  said  to  deceased, 
'By  Ood,  you  have  been  talking  too  much.' 
To  which  deceased  replied,  'I  have.*  At  this 
witness  Jumped  up,  and  remarked,  *Boller, 
what  is  the  matter?  What  are  yon  going 
to  do?*   To  which  defendant  replied,  'Ood 


damn  700,  get  out  of  my  way,  or  I  will  kill 
both  of  you!'  And  he  then  shot  Deceased 
jumped  up,  and  Jumped  behind  me.  Boiler 
had  a  hull  In  bis  hand,  and  unbreeched  hla 
gun,  and  fired  again.  When  he  fired  that 
■hot  deceased  broke  and  run.  north  from  the 
bouse,  IOC  yards,  and  feU.  He  fell  with  his 
wounded  side  up.  He  was  on  his  right  side, 
on  his  elbow,  and  Boiler  came  on,  blowing 
the  smoke  out  of  his  gun.  He  just  un- 
breeched his  gun  and  blew  the  smoke  out 
that  way,  and  put  In  another  hull,  and  ran 
after  him.  He  came  north  after  bim.  He 
ran  in  about  8  or  10  feet  and  shot  him  In  the 
head.  At  the  time  defendant  shot  him,  de- 
ceased was  on  his  right  side."  This  wit- 
ness relates  that  defendant  started  off,  and 
he  started  towards  the  deceased,  and  de- 
fendant Roller,  hallooed  something  at  him. 
which  he  did  not  understand,  and  he  asked 
him  what  he  said,  "and  then  he  told  me  to 
go  the  other  way,  or  he  would  kill  me"; 
that  he  then  went  the  other  way,  and  de- 
fendant went  to  the  brush  In  the  same  di- 
rection tbat  Farris  had  gone.  This  testi- 
mony la  supported  by  the  other  state  wit- 
nesses. And  the  testimony  of  the  state  also 
tends  to  show  that  defendant  had  been  lurk- 
ing In  that  vicinity  some  two  or  three 
hours  before  he  approached  the  deceased  at 
the  time  of  the  homicide.  If  deceased  bad 
a  piBt<^,  no  witness  saw  or  beard  of  it  Nor 
did  tbe  parties  who  went  to  the  body  we 
a  pistol  there.  The  state  proved  that  the  de- 
ceased did  not  own  a  pistol.  This  Is  Oie 
state's  case. 

Appellant,  on  bis  own  behalf,  testified  to 
the  immediate  circumstances  attending  the 
killing,  but  denied  having  bera  loitering 
around  the  premises  for  any  length  of  time, 
stating  that  he  had  Just  arrived  In  that  vt- 
dnity  at  tbe  time  of  the  homicide.  He  testi- 
fied that  be  went  to  the  home  of  the  de- 
ceased on  that  occasion,  armed,  to  seek  an 
explanation  on  account  of  certain  letters  of 
a  slanderous  character  writt«i  by  deceased 
in  regard  to  his  wife,— said  letters  being 
written  to  the  mother  of  the  wives  of  said 
parties  (they  being  brothers-in-law),  and 
some  to  the  wife  of  the  defendant  and  one 
to  the  defendant— wd  also  because  of  cer- 
tain slanderous  conversations  that  be  had 
heard  deceased  had  Indulged  In  towards  his 
wife  In  the  neighborhood;  that  when  be 
reached  the  deceased,  be  saw  deceased  and 
Johnson  in  the  field,  and  Porter  Farris  was 
la  the  field  also,  off  a  little  distance,  plant- 
ing cotton.  Quoting  bis  own  language:  "I 
told  htm  [Scally]  I  had  come  over  there  to 
get  him  to  straighten  up  this  talk  he  bad 
been  making,  and  about  those  letters,  and 
he  said:  'Ton  can  Just  go  to  belt  I  won't 
straighten  up  anything.*  Then  I  had  my 
gun,  and  I  cocked  and  pulled  the  hammer 
back,  and  before  I  could  get  my  hammers 
back,  he  pulled  a  pistol,  and  began  shoot- 
li^.  He  and  Mr.  Johnson  were  both  on  the 
ground  sitting  down.-  Ha  arose  first,  and 
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maia  tnrned,  aad  sot  a  pistol  flonoewlMM,— 1 
dm't  know  wbrae,— ud  befcwe  I  could  liioot 
at  Um.  be  alut  at  me,  and  1  ihot  lilm  wttb 
botb  boirelB.  idtmao.  and  Scally  tben  run, 
and  I  book  oat  after  ttaoD.  and  after  I  raaeb- 
ed  about  100  yards  1  loaded  my  gnn  and 
Bbot  him  again.  When  he  told  me  he  wmild 
see  me  In  bell,  I  was  Just  as  mad  as  I  ceuld 
1h>,  I  -WBA  qnlte  excited.  Then  I  turued 
around  to  Jobneon,  and  ballooed.  and  told 
him.  If  he  saw  anybody  Inqalrins  about  me, 
to  tcU  them  X  bad  cone  to  lAncaster  to  give 
lip  to  au  ottcrr."  Tbe  deftnklant  also  In- 
tradneed  aereral  letten  of  n  very  aeandal- 
ons  nature  avalnst  tbe  irlfa  of  the  appe- 
lant, which  It  was  shown  she  meelred.  and 
whieta  were  comnnnlcated  ta  her  fanabaod. 
All  these  tetters  were  written  within  two 
or  three  weeks  before  tbe  besaldde.  A  let- 
ter was  Introduced  In  evidence,  lAnwn  by 
defendant  and  bto  wlffe  to  have  been  n- 
oelTed  on  April  19th,  the  dj^  beCore  tbe 
iMHnl^e.  The  latter  was  signed  by  SeaUy, 
tbe  deceased,  and  addressed  to  defendant 
BoBer,  Impi^lTig  the  diastttr  oC  argtfnnt's 
wife 

nie  testimony  on  the  part  at  the  state 
•hows  sn  ontmgeonfl  and  nnproYoked  mur- 
der. The  deCendant  presented  two  theories 
to  the  state's  case:  First,  sdf-defsnse  pred- 
icated on  the  profnsltlm  thnt  he  went  tn 
the  home  of  the  deceased  on  a  peacefal  mls- 
ston,  seeking  an  cxphtnatlon  on  aoeoant  of 
the  slenders  of  the  deceased  against  his 
wife's  chastity,  and  that,  when  he  mentl<mea 
tbe  sidiject  to  deceased,  deceased  attacked 
him  with  a  deadly  weapon;  and  the  other 
theory,  that  the  killing  was  on  account  of 
•ndi  danders,  and  that  the  homicide  could 
be  no  more  tlian  mandanghter. 

Appellant  esaplains  oC  the  charge  of  the 
conrt  He  Indate  that  the  eonrt  sheidd  haw 
ciTen  a  special  charge,  asked  by  blm,  pred- 
icated on  the  Idea,  suggested  In  his  tests- 
mony,  that  he  went  to  the  home  of  the  de- 
ceased on  a  peacefal  mission,  and,  when  he 
approadied  deceased  on  such  mission,  tbe 
latter  made  such  an  attack  on  falm  with 
a  dendly  weapon  that  he  bad  to  act  tat  self- 
defense.  In  response  to  this,  It  Is  snfflclent 
to  say  Uiat  ^  court  gave  a  general  charge  of 
self-defense,  medleated  on  the  Idea  that,  if 
deceased  made  the  first  assault  or  demon- 
stration against  appellant,  then  appellant 
bad  the  right  to  day  bbn.  This  charge  was 
not  dnnnnserlbed  by  any  charge  suggesting 
proTOcatlon  of  tlii>  dlfllciilty  on  tho  part  of 
the  defendant  In  our  opinion,  the  general 
charge  was  all  that  appellant  could  auk  on 
this  subject.  It  gave  him  his  full  right  of 
self-defense,  regardless  of  his  purpose  in 
going  to  the  home  of  the  deceased,— whether 
it  was  a  lawful  or  unlawful  purpose.  Bat 
concede  that  In  tbe  given  case,  such  a 
charge  as  requested  by  appellant  oni^t  to 
44S.W^-82 


have  been  given,  we  fall  to  see  how  the 
refusal  to  give  snch  charge  could  have 
posalbly  been  error  In  this  case.  The  fact 
Is,  the  state's  evidence  presents  no  theory 
of  self-defense  at  all,  while  the  defendant 
barely  squints  at  the  proposition.  Defend- 
ant says  himself  that  when  be  approached 
deceased,  and  requested  an  explanation,  the 
deceased  refused  to  give  any,  and  that  he 
(defendant)  tben  first  began  preparation  to 
use  his  weapon;  for  he  says  distinctly  that 
on  tbe  reply  of  the  deceased,  he  raised  his 
gun,  and  began  to  pull  tbe  hammer  back, 
but  the  deceased  fired  bis  pistol  before  he 
was  ready.  We  are  of  opinion  that  self- 
defense  la  not  In  this  case,  even  under  the 
testimony  of  the  appellant  himself.  Be  was 
evidently  the  aggressor,  and,  if  deceased  had 
killed  him,  he  would  have  been  gnllij  of 
no  crime. 

Complaint  Is  also  made  that  the  crart  com- 
mitted an  error  In  admitting  certain  testi- 
mony, to  wit  that  the  court  admitted  testi- 
mony of  statements  of  def«idant  made  aC- 
ter  he  was  arrested,  and  without  warning  or 
caution.  This  testimony  was  ctearly  Inad- 
missible, notwithstanding  the  fact  that  a|H 
peDaat  waa  a  wltneas  In  the  case.  It  was 
perfectly  harmless.  The  larger  portion  of 
the  statement  correq^nded  with  tiio  testi- 
mony of  the  defendant  on  the  trial.  That 
part  tending  to  show  that  he  had  been  loi- 
tering around  the  premises  was  rendered 
harmless  by  the  verdict  of  tbe  Jury.  H  m9- 
pellant  had  been  convicted  of  murder.  In- 
stead of  manslaughter,  tbe  admission  of  this 
testlnutny  would  have  been  of  a  much  more 
serious  nature.  The  jury  could  have  taken 
bis  condntl  as  an  exhibition  of  deliberation, 
and  concluded  that  notwithstanding  tbe 
provocation  -of  Insulting  coi^uct  and  lan- 
guage In  regard  to  tbe  wife  of  appellant,  still 
he  was  not  laboring  under  a  passion,  and 
was  not  therefore,  guilty  of  manslaughter, 
but  of  murder.  It  was  nsed  for  no  such 
purpose,  however,  by  the  Jury,  and  we  are 
of  opinion  that  it  la  perfectly  harmless  in 
this  f^ae.  These  remarks  also  apply  with 
reference  to  the  pimtlons  of  the  letter,  ex- 
cluded by  the  court,  written  by  Ura.  Scally, 
and  Introduced  In  evidence  by  the  defend- 
ant This  action  of  the  court  <Ud  not  injuri- 
ously atZect  tbe  rights  of  tbe  accused  before 
the  Jury.  Xow,  to  restate:  Under  no  theory 
■presented  by  this  record  could  appellant  le- 
gally claim  anything  less  than  manslaugh- 
ter. There  was  no  self-defense  In  this  case. 
There  was  manslaughter,  because  of  the  in- 
sulting language  about  the  wife  of  the  ap- 
pellant. The  jury  found  the  defendant 
guilty  of  manslaughter,  and  assessed  the 
punishment  at  2Vi  years  In  tbe  penitentiary, 
which  we  think  was  light  We  have  found 
no  reversible  error  In  this  record,  and  tbe 
Judgment  Is  affirmed. 
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WEBB  T.  STATB. 
(0>nrt  of  Criminal  Appeals  of  Texas.  Feb.  28, 

1S9S.) 

Thkpt— OwsBK  IN  Another  Statk, 
A  pistol  left  in  tbe  owner's  room  dDring  his 
absence,  but  not  in  the  poBBrasion  of  any  par- 
ticular person,  remains  Id  his  constructiTe  pos- 
session while  In  his  room,  and  its  theft  there- 
from is  punisha]>le,  though  the  owner  was  in 
another  state  at  the  time  of  the  theft. 

Appeal  tnan  COilldreSB  counts  conrt;  W.  G. 
OroBS,  Judge 

WIU  Webb  was  convicted  of  theft  of  a  pis- 
tol, and  ai^jiealB.  Affirmed. 

Edw.  B.  Dlsgs,  for  appellant    Mann  Trice, 
for  the  Stated 

HENDEIISOX,  J.  Appellant  was  convicted 
of  the  theft  of  a  pistol,  and  his  punishment 
assessed  at  a  flne  of  $10  and  SO  days'  confine- 
ment In  the  county  Jail;  hence  this  appeal. 

Appellant  asked  the  court  to  Instruct  the 
jury,  In  efTeet,  that  If  they  bellered  the  prose- 
cutor, Ed  Bolton,  was  In  Greer  county,  Okl., 
and  not  in  Childress  county.  Tex.,  at  tbe  time 
of  the  alleged  tbeft,  to  acquit  defendant.  It  is 
Insisted  that  this  Instructlcm  should  have  been 
Riven,  inasmncb  as  the  proof  showed  that  tbe  | 
pistol.  If  stolen  by  defendant,  was  stolen  from 
tbe  residonoe  of  N.  G.  I4me,  in  CMIdress  coun- 
ty, while  the  prosecutor  and  owner  of  the  pis- 
t<A,  Ed  Bolton,  was  absent  in  Greer  county. 
In  this  connection,  the  evidence  further  shows 
that  the  prosecutor,  Bolton,  was  In  the  employ 
of  lAhe,  and  be  appears  to  have  been  working 
for  him  In  Childress  county,  and  at  bis  ranch 
In  Greer  county,  as  his  employer.  Lane,  might 
require;  that,  when  working  In  Childress  coun- 
ty, he  stayed  at  Lane's  bouse,  and  occupied  a 
(%rtaln  room,  in  which  he  kept  bis  things.  In- 
cluding his  pistol.  On  the  occasion  when  tbe 
pistol  was  missed  be  appears  to  have  been  sent 
by  his  employer  to  Greer  county,  to  his  ranch, 
and  remained  there  some  six  weeks.  He  left 
his  pistol  In  his  room  at  Lane's,  in  Childress 
county,  and  when  he  returned  be  missed  bis 
pistol.  Although  two  other  persons  bad  been 
occupying  tbe  same  room  with  bim  at  Ijine'a, 
it  does  not  appear  that  be  left  bis  pistol  in 
their  possession,  but  simply  left  ft  In  bis  room, 
and  when  he  came  back  It  was  gom.  It  was 
subsequently  recovered  by  him  in  Greer  coun- 
ty from  a  man  by  the  name  of  Hughes.  It 
was  traced  back  to  the  defendant  through  one' 
Stone,  by  whom  it  was  proved  that  be  pur- 
chased tbe  pistol  from  the  appellaot  Now, 
the  contention  of  the  appellant  Is  that  the  pis- 
tol In  question,  when  taken,  could  not  have 
been  In  the  possession  of  the  prosecutor,  Bol- 
ton, because  be  was  not  then  staying  In  Chil- 
dress county,  at  Lane's  house.  We  cannot 
agree  to  this  contention.  The  pistol  and  clothes 
of  the  prosecutor,  left  by  bIm  at  Lane's  until 
bis  return,  were  not  left  by  blm  In  the  pos- 
session of  any  particular  person;  were  as  much 
In  his  possession  as  would  be  any  property 
owned  by  him  which  was  not  placed  by  him  i 


In  ttie  po— cmlMi  <tf  Bome  oBier  penon.  True. 
It  was  not  in  bis  Immediate  personal  posses- 
ttoD,  but  It  was  In  bla  constroctiTe  poneaslon 
while  In  his  room  at  d^dress,  and  the  re- 
quested Instruction  did  not  announce  a  correct 
mle  of  law.  The  authraitles  cited  by  appel- 
lant are  not  In  point  In  ead)  case  Oie  i»iip- 
erty  was  shown  to  be  In  the  posaesskm  of 
some  otlm  person  than  as  alleged  In  Qte  Indlct- 
moit.  In  this  case  thoe  Is  absolute  no 
proof  that  any  other  person  had  possession  of 
the  pl8t<d  except  tbe  prosecntM',  Bolton.  It 
was  left  In  the  bnrean  drawer,  and,  for  anght 
that  an;iearB  In  the  teatlniony,  tills  was  his  pri- 
vate drawer,  and  In  his  scde  and  exdnsWe  ns:' 
and  possession. 

Tbe  coort  Tery  property  gave  an  Instruction 
to  the  effect  that  If  the  plst<^  In  question  was 
stolen  from  flie  lunsecntw  in  Oreer  comity. 
Okl.,  they  conld  not  convict  appelant  of  Uie 
alleged  theft  This  was  In  response  to  testi- 
mony on  the  part  of  tbe  defense  that  tended 
to  show  that  flie  prosecutor  nuty  have  takai 
the  platoH  with  him  to  OUaboma.  We  Uilnk 
the  Instructions  of  the  court.  Including  Uiose 
requested  by  ^pellant  and  given  by  the  conrt. 
Included  every  phase  of  the  case,  and  that  the 
other  requested  Instructlwis  were  not  called 
I  for.  There  was  no  eaot  ta  0»  refusal  of  the 
court  to  give  ttw  Instruction  asked  by  appd- 
lant  on  drcnmstantlal  evidence.  The  court 
gave  tbe  Instmction  necessary  to  be  given  on 
this  snbiect,  tiiongh  even  tills  was  not  re- 
quired, as  tile  evidence  shows  that  tiie  ^ipel- 
lant  confessed  to  the  taking  of  tiie  pistol.  No 
errors  appearing  In  tiie  record,  the  jvOgneat 
Is  afDrmed. 


RILBY  V.  8TATB. 
(Court  ot  Criminal  Appeals  of  Texas.   Feb.  21. 

1S98.) 

Passino  Fohgbd  Cbbck  —  EviDBNoa  — pRoor  or 

HaHDWRITISO— EXPKBT  EviDBNCS— iHBTaOC- 
TI0K8 — InSAXITI'  as  A  DBFBNSB. 

1.  On  a  trial  for  passing  a  forged  check,  evi- 
dence that  defendant,  after  negotiating  thf 
check,  redeemed  and  destroyed  it,  Is  admissible, 
though  he  knew  at  the  time  that  be  was  accused 
of  forgery. 

2.  On  a  trial  for  passing  a  forged  check,  it 
was  not  error  to  permit  a  witness  for  the  state 
to  use  a  copy  of  the  check,  made  by  him,  tn 
refresh  his  memory  in  testifying. 

3.  On  a  trial  for  passing  a  forged  check,  it 
was  not  error  to  permit  a  witness  to  give  his 
opiQion.  based  on  a  compariaon  which  he  had 
made,  that  the  body  of  tne  check  and  defend- 
ant's name  indorsed  thereon  were  written  by 
tbe  same  person,  regardless  ot  tbe  length  of 
tiTne  between  tbe  makinc  of  the  comparison  and 
the  giving  of  tbe  testimony,  or  of  the  presence 
or  absence  of  defendant  when  tbe  comparison 
was  made. 

4.  On  a  trial  for  passing  a  forged  checlc.  n 
witness  who  was  shown  to  have  had  experi- 
ence in  examining  signatures  and  handwriting 
ss  cashier  of  a  bank,  was  competent  to  tesU^ 
as  an  expert. 

5.  Where  defendant  was  convicted  of  passing 
a  forged  instrument,  hut  not  of  forgery,  error 
in  admitting  Incompetent  testimony  as  to  the 
signntiircs  on  the  instrument  was  harmlpss. 

I  there  being  no  textiniony  in^b«half  of  defeodnnt 
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that  the  ched  was  not  forged,  or  that  he  did 
not  know  it  to  be  forged. 

6.  On  a  trial  tor  pauinr  a  forged  instrument, 
a  charge  that  the  intent  to  defraud  need  not  be 
an  intent  to  defraud  any  particular  person, 
waa  proper. 

7.  A  charge  that  the  intent  to  defraud  need 
not  be  an  intent  to  defraud  any  particular  per- 
son is  not  objectionable  as  a  clULrge  upon  the 
weight  of  the  testimony. 

8.  Defendant,  on  a  trial  for  passing  a  forged 
instrument,  cannot  comptnin  of  a  charge  direct- 
ing bis  acquittal  if  at  the  time  he  committed  the 
cnme  the  jnry  believed  that  he  waa  so  under 
the  induence  of  liquor  as  not  to  be  able  to  form 
a  criminal  intent. 

9.  Where  defendant,  charged  with  passing  a 
forged  inatrameDt,  interposed  the  defense  of 
insanity,  an  instruction  that  the  burden  of  proof 
was  on  him  to  show  by  a  preponderance  of  tes- 
Umonv  that  he  was  lasane  at  the  time  was 
proper. 

10.  An  instruction  that,  if  defendant  was  par- 
tially insane,  he  was  not  exempt  from  the  conse- 
quences of  his  act  U  at  the  time  he  knew  that 
it  was  wrong  and  criminal,  and  the  condition  of 
his  mind  was  such  that  he  could  ap^  that 
knowledge  to  his  own  case,  was  not  erroneous. 

11.  Where  tne  court's  charge  on  an  Issne  as  to 
defendant's  insanity  Was  full  and  complete,  it 
was  not  error  to  refuse  special  charges  request- 
ed hj  defendant  on  such  issue. 

12.  The  indictment  tor  passing  a  forged  check 
alleged  that  it  was  passed  by  defendant  to  L., 
who  was  cashier  of  a  bank.  The  testimony 
showed  beyond  question  that  the  check  was 
passed  to  the  bank,  and  paid  with  its  funds, 
but  left  it  uncertain  whether  L.  or  a  clerk  in  the 
bank  received  and  cashed  it.  Held,  that  it  was 
error  to  refuse  a  request  to  charge  that  the  jury 
most  find  that  the  check  was  passed  to  L.  be- 
fore they  could  convict 

Appeal  from  district  court.  Potter  county; 
H.  H.  Wallace,  Judge. 

T.  J.  Riley  was  coDvicted  of  passing  a  forged 
inatminent,  and  appeala.  BerersedL 

Jfann  Trice,  for  the  State. 

BBNDBBSON,  J.  AppeUant  wu  conrlcted 
of  passing  a  forged  Inatrnment,  and  his  pun- 
ishment assessed  at  two  years'  confinement  In 
the  penitentiary,  and  he  prosecutes  this  appeal. 

Appellant  objected  to  the  proof  offered  by 
the  state  to  the  effect  that  some  time  in  the 
erenlng  after  be  (appeUant)  had  negotiated 
the  check  or  draft  in  question  he  came  back, 
and  redeemed  the  same,  and  then  destroyed 
It,  by  tearing  it  Into  pieces;  the  ground  of  ob- 
jection being  that  appellant  was  then  under 
arrest,  or  knew  that  he  was  accused  of  for- 
gery. Nrither  the  bill  of  exceptions  nor  the 
record  discloses  that  he  was  under  arrest  at 
the  time.  In  fact,  the  contrdHy  is  shown.  As 
to  the  ground  asserted,  that  when  he  destroy- 
ed the  check  In  question  he  was  then  aware 
that  he  was  accused  of  the  forgery  of  the 
same,  we  do  not  think  It  tenable.  This  doc- 
trine applies  to  a  witness  who  Is  required  to 
testify  in  a  esse,  and  knows  himself  then  to  be 
under  suspicion  of  being  implicated  In  the 
criminal  matter  tmder  investigation.  See 
Wood  T.  State,  22  Tei.  App.  431,  8  S.  W.  336. 
And,  besides,  this  testimony  was  not  In  the 
nature  of  a  confession,  bnt  simply  an  act  of 
spoliation  on  the  part  of  the  appellant,  and  It 
would  be  admissible  on  the  same  principle 


that  fll^t  or  attempted  flight  woidd  be  pnrred 
In  a  criminal  case,  although  at  the  time  he 
may  hare  been  nnder  anrest. 

There  was  no  error  In  the  acUon  of  the  eonrC 
In  permitting  the  witness  Fnqna  In  bis  testi- 
mony to  use  a  copy  made  by  him  of  the  al- 
leged forged  draft  or  check  bi  mder  to  refresb 
his  memory.  It  was  not  error  on  tbe  part  of 
the  court  to  allow  the  witness  Fnqua  to  tes- 
tify that  he  had  examined  the  check  hi  qne*' 
tlon,  and  the  indorsement  thereon,  and  that 
the  Indoraonent  of  the  name  T.  J.  Riley  upon  * 
the  hack  of  aald  check  was  similar  to  thfr 
same  In  the  body  of  the  check,  and  give  It  as 
his  opinion  that  whoever  wrote  the  Indorse- 
ment on  the  back  wrote  the  body  of  the  dieck. 
The  witness  had  prerloudy  made  thla  com- 
parison, and  It  was  competent  for  blm  to  state 
the  result  of  that  coniiNulson;  no  matter  what 
length  of  time  may  hare  occurred  between  the 
date  of  such  comparison  and  the  date  of  the 
giving  of  hiB  testimony,  and  regardless  as  to 
whether  defendant  was  then  present  or 
not. 

While  the  witness  Charles  Lowndes  was  on 
the  stand,  the  state  was  pennltted  to  show  by 
him  that  there  was  a  great  rimllarlty  between 
the  signature  of  the  appeDant  on  the  back  of 
the  check,  and  that  In  the  body  of  the  check, 
and  that.  In  bis  opinion,  the  same  person  wrote 
both.  The  objection  nrged  to  the  admlsatou 
of  said  testimony  was  because  said  witness 
was  not  shown  to  have  been  an  expert,  and 
never  stated  that  he  was  an  expert  In  ad- 
dition to  this,  however,  the  bin  shows  that  the 
witness  stated  that  he  had  bad  experience  In 
examining  signatures  and  writings  of  pasons 
such  as  any  one  might  faaTO  who  had  beoi 
cashier  In  a  bank.  We  think  this  testimony 
qualified  the  witness  as  an  expert.  See  Katt 
T.  State  (Tex.  Cr.  App.)  41  S.  W.  622,  and  au- 
thority there  cited.  But,  aside  from  this,  we 
fall  to  see  how  the  admission  of  such  testi- 
mony could  have  been  of  any  possible  preju- 
dice to  appellant.  He  was  not  conTlcted  for 
the  forgery,  but  for  passing  a  forged  instru- 
ment as  true,  knowing  It  to  be  forged.  That 
It  was  forged  is  not  gainsaid  in  this  record; 
nor  was  the  knowledge  thereof  controverted 
by  any  testimony  offered  by  appellant,  and 
the  testimony  for  the  state  shows  that  be  evi- 
dently had  such  knowledge.  There  was  no 
error  In  the  court's  charge  with  reference  to 
the  Intent  to  defraud,  to  wit,  that  it  was  un- 
necessary that  the  Intent  be  to  defraud  any 
particular  person.  It  was  not  a  charge  upon 
the  weight  of  the  testimony,  and  It  states  a 
correct  proposition. 

The  charge  of  the  court  on  Insanity  pro- 
duced by  the  voluntary  recent  use  of  Intoxi- 
cating liquors  was  certainly  favorable  to  the 
defendant.  The  effect  of  the  Instruction  was 
to  tell  the  Jury  that.  If  defendant  was  so  un- 
der the  Influence  of  liquor  at  the  time  as  not 
to  be  able  to  form  the  criminal  intent  to  com- 
mit the  crime  diarged,  to  acquit.  The  chai^ 
given  upon  Insanity  generally  produced  by 
other  causes,  or  the  use  of  liquor ,  combined 
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vrUh  oUer  esMea,  preaented  the  Uw  In  ac- 
cordance with  tlie  decialotiB  of  thla  vtate;  that 

Is.  It  Instructed  the  Jnir  tbat  tbe  bvrdm  ot 
proof  was  oo  tbe  appelant  to  skow  by  a  pre- 
ponderance of  tbe  tesUmony  that  be  was  in- 
sane at  tlie  time  of  tbe  comuUaalon  of  the  act. 
In  order  to  r^re  himself  of  crlmittaUty.  We 
understand  that  appellant's  defiense  on  tbls  line 
luTcdred  insanity  from  the  recent  use  of  ar- 
dent q>tilta  (Bome  of  the  witnesses  testUled 
that  he  appeared  to  be  drank  at  tbe  time),  and 
also  Insanity  produced  from  the  long  continued 
uae  of  wbiaky,  and  other  canses,  including 
heredity.  The  cliaxEe  glren  oovered  all  tlteee 
pluses  of  tbe  ease,  and  on  the  question  ot 
druukMmeas  it  wom  bwk  liberal  to  the  appel- 
lant tban  the  statute  resnlatlng  that  subject 
would  ajwear  to  warrant.  Tlie  test  or  crt- 
terton  presented  In  the  charge  whetho-  in- 
sanity was  total  or  partial,  in  our  opinion  was 
a  proper  test;  tliat  is,  tbe  jury  were  instructed 
tturt,  if  they  tieUeTed  ai^ettant  was  laborinc 
under  Inaanlty,  whether  total  or  partial,  if  he 
stUl  understood  the  nature  and  character  ot 
his  act  and  Its  con«equ«iees,  and  bad  a  knowl- 
edge that  It  was  wrong  and  cdo^nal,  and  tbe 
condition  of  bia  mind  was  soflb^ent  to  apply 
that  knowledge  to  his  own  case,  and  to  know 
tliat  tbe  act  was  wrong,  that  be  would  receive 
punishment  therefor,  such  partial  Insanity 
would  not  exempt  apswllant  from  tiie  conse- 
quencee  of  the  act,  If  they  bellered  he  com- 
mitted the  aam&  We  do  not  bellere  tbe  spee- 
lal  charges  reqnested  by  appelant  on  the  sub- 
ject of  insanity  wwe  required,  as  the  court's 
charge  upon  this  Issue  ms  full  and  complete. 

App^ant  In^ts  that  the  check.  If  uttered 
by  him,  was  passed  to  tiu  First  Natkmal  Bank 
at  Amorlllo.  and  was  aot  passed  to  Oharles 
Lowndes,  as  allied  la  the  Indictment,  and 
that,  therefore,  he  could  not  be  conTlcted  un- 
der the  Indietment,  and  that  the  qiecial  ln> 
structlMw  asked  on  that  subject  should  have 
been  given.  We  beUoTe  that.a  general  allega- 
tion in  the  indictment  that  the  duck  In  ques- 
tion was  passed  to  the  Fh»t  National  Bank  of 
Amarillo  would  tiave  been  reapwulve  to  the 
evidence  in  this  case,  because  the  testimony 
shows  beyond  any  question  that,  whoever 
might  bspve  recdved  the  cheek,  and  paid  the 
money  on  K,  the  utterli^  was  to  the  bank, 
and  not  to  the  particular  Individual  receivhig 
It.  However,  tbe  allegation  is  not  of  this 
character,  but  It  Is  distinctly  alleged  that  the 
clKck  was  passed  by  the  appellant  to  Charles 
Lowndes.  Now  if,  under  the  testimony,  chore 
was  no  question  that  Charles  Lowndes  paid 
the  money  on  the  check,  although  Cor  the 
bank,  ttie  court  might  have  refused  the  re- 
quested instruction  without  error;  but  the  tes- 
timony is  by  no  means  certain  tbai  Charles 
Lowndes,  as  cashier,  received  the  check,  and 
paid  ine  money  on  it  He  says  himaelf  that, 
according  to  lUs  recollection,  be  paid  tbe  check; 
but  other  witnesses,  who  were  In  the  bank, 
are  not  certain  es  to  who  paid  the  check. 
They  say  that  Mr.  Lowndes  was  cashier,  but 
that  the  money  mtgbt  have  been  paid  by  either 


Kuqua  or  Lowndes.  Faqoa  says  that  he  did 
not  remember  whether  he  cashed  the  check  at 
not;  that  either  Lowndes  or  blmself  cashed 
It.  He  says,  however,  no  matter  who  paid 
the  money  on  the  check,  that  tbe  check  was 
passed  to  the  First  National  Bank  of  Amarillo. 
He  further  states  that  Lowndes,  the  stenogra- 
pher, and  tilmself  paid  che<^.  Lowndes  stat- 
ed that  to  tbf  best  of  his  recollection  he  paid 
the  chock;  that  he  could  not  say  po^tlvely 
that  he  did;  that  Fnqua  might  have  paid  out 
the  money;  that,  if  he  gave  out  the  money,  it 
belonged  to  tbe  First  National  Bank  of  Ama- 
rillo; and  that  tbe  check  was  cashed  by  the 
First  Natkmal  Bank.  So.  from  the  testimony 
of  the  state.  It  Is  rendered  uncertain  as  to  the 
individual  who  received  said  check  and  cashed 
It,— whether  it  was  Fuqua  or  Lowndes;  ei- 
ther might  bave  done  It  The  allegation  Is 
that  the  check  was  passed  and  uttered  to 
Charles  Lowndes,  and  this  allegation  the  jury 
were  required  to  find  the  truth  of,  before  they 
could  convict  If  It  was  ottered  to  Fuqua,  It 
was  not  to  Lowndes;  and  under  the  tosU- 
mouy  It  may  have  been  paid  by  Fuqua.  If  U 
was,  appellant  could  not  be  convicted  under 
this  special  allegation  that  It  was  passed  to 
Lowndes,  and  he  was  entitled  to  have  the 
court  give  the  special  reqnested  instructions 
on  this  subject  See  Huntly  v.  State  (Tex. 
Or.  App.)  W  S.  W.  923.  As  stated  before.  If 
the  allegation  bed  been  that  the  check  was  ut- 
tered to  the  First  National  Bank  of  Amarillo, 
whether  it  was  cssbed  by  Lowndes  or  Fuqua. 
the  proof  would  bave  sustained  the  allega- 
tion. But  this  was  not  the  case.  The  Judg- 
ment Is  rerened,  and  Uw  cause  remanded. 


BBIDQBS  V.  8TATSL 
(Court  of  Criminal  Appeals  of  Texas.   Feb.  16, 

mas.) 

CuiMiNAi.  Xmw— Bill  or  ExcBpnosts. 
Oomploint  that  defendant  was  not  allowed 
to  make  certain  proof  cannot  be  considered  in 
absence  of  a  bill  of  exceptions  reserved  thereto. 

Appeal  from  district  court;  Burleson  county: 
E^d  B.  Sinks,  Judge. 

F.  L.  Bridges  appeals  from  a  convtctioa.  Af- 
firmed. 

liann  Trice,  for  Uie  Stat& 

DAVIDSON,  f.  App^nt  was  convicted  of 
the  theft  of  one  head  of  cattle,  and  his  punish- 
ment assessed  at  a  term  of  four  yean  in  tbe 
penltpntlary;  hence  ttila  appeaL 

Ue  complains  that  the  court  failed  to  charge 
on  clrcumatanUai  evidence.  This  Is  not  a  case 
of  circumstantial  evidence.  If  there  ever  was 
a  case  in  which  tbe  actual  taking  was  fietabUsh- 
ed  by  positive  testimony  of  eyewitnesses,  this  is 
such  a  case.  Nor  is  there  anything  In  appel- 
lant's contention  tiiat  the  court's  charge  oa  ac- 
complice testimony  was  not  full  enoi^b.  He 
gave  a  charge  preseating  this  phase  of  the  cast-, 
and  applied  tbe  same  to^^  wbr  witness  who 
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i'onlA  be  coast^re*}  an  accompttce.  He  also 
i-omplafns  Qiat  the  conrt  Tefnaed  to  permit  blm 
to  prore  certain  facta  bj  one  Jennie  Bobertsoo. 
In  reply  to  this,  It  Is  anfflclent  to  say  tiiat  there 
l!«  no  hin  of  exceptkms  reserred  to  this  action  of 
the  court  In  this  regard.  He  fnrtlier  also  com- 
plains that  the  court  failed  to  give  a  ^rpecial 
clwrged  asked  by  him,  presenting  his  Qieery  of 
defense,  to  wit,  that  he  took  the  animnl  believ- 
ing, at  the  time  he  did  so,  that  It  was  Leber- 
pntz's  animal,  whom  he  claimed  had  antfaorteed 
Iilm  to  take  It.  The  court  gave  a  proper  chaise 
DO  this  subject,  and  the  requested  charge  w«b 
not  necessary.   The  judgment  ta  affirmed. 


OBRSTBNKOHN  t.  STATE. 
(Court  of  Ofanlnal  Appeals  of  Teus.  Feth  lA, 
1898.) 

IXToxiCATnco  Liqr<His— J3ai.ES  — Aabhot  — Bti- 
BB'tee — CssnriED  Copies. 

1.  Oa  a  proaecutkiB  for  Ttedating  the  local  op- 
tion Jaw,  the  takins  out  of  as  intenuii  revenue 
license  may  be  shown  by  ii  certified  copy, 
mnde  by  a  third  person,  of  entries  in  a  hook 
kept  in  the  intemsJ  revenue  office,  and  showing 
all  licenses  issued  in  defendant's  district  for 
Beltinc  liquors  at  retail. 

2.  lo  order  to  convict  a  defendant  of  the  un- 
lawful sale  or  Uqoora  in  his  place  of  business, 
which  were  not  served  to  prosecutor  by  him  or 
in  his  presence,  it  must  be  shown  who  the  pei- 
Kon  was  who  made  such  sale,  and  that  he  was 
acting  for,  or  with  the  consent  of,  or  was  in 
the  employ  of.  defendant,  for  saeh  purpose. 

3.  Eridence  tibat  defenoaat.  charced  wtth  vlo* 
latins  the  local  option  law,  had  a  r^uce  of  busi- 
Doss  in  which  dears  and  soda  water  and  other 
drinks  were  sold,  hod  billiard  tables  there,  had 
a  TOvenuneiLt  Ucense  to  sell  iatoxicatine  liqnors, 
flud  that  drunken  men  frequented  the  plaoe,  and 
prosecutors  booRht  whisky  of  a  waiter  therein, 

snffieient  to  predicate  an  instruction  on  the 
sale  of  snch  whisky  in  the  course  of  defendant's 
business,  and  with  his  express  or  implted  con- 
Mrnt.  though  be  was  not  present  at  the  time  of 
the  sale. 

Appeal  from  Johnson  county  court;  F.  B. 
AUams.  Jud^ 

ileiuT  Gerstoikom  wm  cooTlefeed  of  rlo- 
Uting  the  local  option  law,  and  he  appeals. 
Rereraed. 

RamaeT  &  Brown  and  Potadexter  &  Padel* 
ford,  for  appeOant  Hann  Trice,  for  tke 
Htate. 

IIUBT,  P.  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  bis  pun- 
tstameat  assessed  at  a  fine  of  |G0  and  Imprts- 
onment  In  the  county  Jail  for  30  days;  hence 
this  appeal. 

Ttie  teotlmooy  on  the  part  of  the  state 
siMTWfl  that  tbe  ude  was  made  to  W.  H. 
stoat  at  the  place  of  business  of  the  appel- 
lant. A  suggestion  was  made  by  either  Ter- 
ry Covey  or  Jim  Henderson  to  Stout  to 
trpat.  He  agreed  to  this,  and  the  parties  all 
went  down  to  Henry  Gerstenfcom's  place, 
which  was  back  of  B.  L.  Durham's,  on  Cad- 
d'>  fftreet.  They  went  In  and  called  for 
soda.    Tbej  were  waited  upon  by  a  party 


there,  who.  according  to  tlielr  testlmbny,  set 
them  oot  soda  wtth  whisky  In  It,  Stout  pay- 
li^  for  the  drinks.  The  party  who  sold  the 
whisky  was  not  the  defendant,  and  the  tes- 
ttmony  showB  that  they  were  not  acquaint- 
ed with  him.  Then  the  state  Introduced 
through  the  teettnaony  of  one  Long,  vrhat 
purported  to  be  an  examined  copy  from  a 
book  record  kept  by  J.  L.  Doggett,  United 
States  Interaal  revenue  collector  for  the 
Fourth  district  of  Texas,  whkh  book  con- 
tained the  record  of  all  United  States  inter- 
nal revf^ue  Ucenees  Issued  In  sakl  district 
for  pei*son8  to  pursue  the  ocenpatloo  of  re- 
tail liquor  dealers.  By  said  witness  It  was 
proved  that  he  examined  tbe  book  required 
to  be  kept  by  said  Peggett  In  hie  oince  at 
DtflJlas,  and  tfaat  the  copy  Introduced  in  evt- 
dence  had  been  compared  by  him,  and  was 
a  correct  exemplified  copy  from  said  book, 
and  it  showed  that  appelant  took  out  a  li- 
cense to  pursue  the  buelneBS  of  retail  liquor 
dealer  at  Cleburne,  Id  Johnson  county,  from 
Jnly,  1896,  for  one  year.  This  was  all  the 
testimony  Introduced  in  evidence. 

Appellant  excepted  to  the  Introduction  of 
the  exempHBed  copy  from  the  book  of  the 
internal  revfeuue  c^lector,  on  the  ground 
tfaat'lt  waa  not  competent  evidence,  because 
the  book  ttseir  vras  tbe  beet  evMenee.  If 
not  tbe  book,  then  tbe  next  beet  evidence 
was  a  certified  copy  under  the  hand  of  Dog- 
gett,  the  internal  revenue  collector;  and  be- 
cause the  authenticity  of  said  book,  and  the 
veracity  of  the  entry  above  referred  to,  was 
not  sufflciently  proved,  being  hearsay,  etc. 
And  he  farther  (Ejects  because  saM  exem- 
plified copy  was  wholly  Imnmterla],  and  cal- 
culated to  prejudice  the  defendant.  In  our 
opinion,  the  evidence  was  properly  admitted. 
See  Gersteman  v.  State,  35  Tex.  Or.  R.  318. 
38  S.  W.  367. 

Among  other  things,  the  court  Instructed 
the  Jury  as  follows:  "You  are  Instructed 
that  the  testimony  of  wltnees  T-ong,  In  this 
case,  as  to  lasunnce  of  a  Ignited  States  in- 
ternal revenue  license  to  defendant  as  a 
retail  liqaer  dealer  for  the  yem*  ending  June 
30,  1897,  has  been  admitted  by  tbe  court  as 
a  circumstance  for  the  purpose  of  showing. 
If  It  does  shew,  whether  tbe  defendant  was, 
nt  or  about  tbe  time  alleged  In  tbe  Indict- 
ment, In  the  city  of  Cleburne,  In  this  county 
and  state,  engaged  In  tbe  business  of  a  re- 
tail liquor  dealer.  Tou  are  the  exclu'alve 
Judges  of  the  wel^t  of  this  testimony,  and 
of  the  credibility  of  this  witness,  as  you  are 
the  exclnsivp  judges  of  the  weight  of  the 
testimony  and  credibility  of  all  the  other 
witnesses  In  the  case.  Tou  are  Instructed 
that  altliough  you  may  believe  from  the 
eridence  beyond  a  reasonable  doubt  that  the 
defendant,  at  or  about  the  time  and  In  the 
plEce  as  alleged  In  the  Indictment,  wns  en- 
gaged la  the  busfnesB  of  a  retail  liquor  deal- 
er, still  such  fact,  If  It  Is  a  fact,  will  not  of 
Itself  warrant  a  conviction  of  defendant  on 
the  charge  contained  In  tbe  Indictment,  but 
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Uie  evidence,  under  Instructions  given  you, 
most  show  beyond  a  reasonable  doubt  tliat 
tbe  defendant  Is  guilty  ot  tbe  offense  (Pur- 
ged, before  you  would  be  authorized  to  find 
him  guilty.  If  you  bellcTe  from  the  facts 
and  circumstances  In  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  Ger- 
stenkorn,  at  or  about  the  time  named  lu  the 
Indictment,  and  lu  the  city  of  Cleburne,  In 
this  county  and  state,  was  engaged  In  the 
business  of  a  retail  llQUor  dealer,  and  should 
further  believe  from  the  facts  and  clrcum- 
stouces  in  evidence,  beyond  a  reasonable 
doubt,  at  or  atwut  the  time  named  Id  the 
Indictment,  and  at  the  place  of  bu^ness  of 
the  said  Gerstenkorn,  In  the  said  city  of  Cle- 
bume,  in  this  county  and  state,  that  one  W. 
E.  Stout  purchased  any  quantity  of  whisky 
from  some  person  at  said  place  of  business, 
and  shall  further  believe  from  tbe  facta  and 
<-trcumstances  In  evidence,  beyond  a  reason- 
able doubt,  that  such  sale  of  whisky.  If  there 
was  such  sale,  was  made  In  tbe  course  of 
business  of  the  said  Gerstenkom  as  a  retail 
liquor  dealer,  if  he  was  such  retail  liquor 
dealer,  and  shall  further  believe  from  the 
facts  and  circumstances  in  evidence  that 
such  sale,  if  there  was  such  sale,  was  made 
1>y  such  person  at  the  direction  ot  or  with 
the  express  or  Implied  consent  of  the  said 
Gerstenkorn,  then  you  are  Instructed,  if  you 
f!o  find  that  the  defendant  would  be  a  prin- 
cipal In  the  sale  of  such  whisky,  and  If  you 
so  believe  from  the  evidence  beyond  a  rea- 
sonable doubt,  then  It  will  be  your  duty  to 
And  tbe  defendant  guilty  as  charged  In  the 
Indictment"  Appellant  objected  to  the  fore- 
going charge  on  the  ground:  "(1)  Because 
there  was  no  evidence  upon  which  to  predi- 
cate said  charge.  In  this:  l^ere  was  no  evi- 
dence showing  that  the  sale  of  said  whisky 
was  made  In  the  course  of  the  business  of 
said  Gerstenkorn,  nor  was  there  any  evi- 
dence that  the  sale  was  made  by  any  person 
connected  with  said  Gerstenkorn's  business, 
or  that  said  sale  was  made  either  with  the 
express  or  Implied  consent  of  sold  Gersten- 
korn. (2)  Because  said  charge  Is  erroneous, 
In  this:  It  permits  the  Jury  to  And  the  de- 
fendant guilty  of  making  the  sale  charged  In 
the  Indictment,  Irrespective  of  the  fact  as  to 
whether  the  sale  was  made  by  him  In  person 
or  by  any  one  acting  for  him,  or  at  or  in 
his  employment,  and  makes  It  only  neces- 
sary for  the  Jury  to  find  that  said  sale  was 
made  with  the  express  or  Implied  consent 
of  the  said  defendant,  by  any  person,  wheth- 
«r  said  person  was  acting  under  tbe  direc- 
tions or  In  his  employment,  or  whether  such 
person  was  hla  a^ent,  servant,  or  employ& 
•  •  •  (4)  Said  charge  is  erroneous  because 
under  the  same  the  Jury  were  Instructed 
that  they  could  convict  the  defendant  upon 
s  sale  made  by  a  person,  when  such  person 
was  not  shown  to  have  been  In  the  employ- 
ment or  the  agent  of  uid  Oentenkorn,  and 


when  said  Gerstenkorn  was  not  falmsdf  prra- 
ent,  and  said  charge  only  required  the  sale 
to  be  made  by  some  person  with  the  Implied 
or  express  consent  of  the  said  Gerstenkorn. 
and  this,  Irrespective  of  whether  or  not  said 
person  was  the  agent,  employd,  or  servant 
of  said  Gerstenkorn,  and  when  the  evidence 
shows  beyond  question  that  the  sale  was 
not  made  by  the  said  Gerstenkorn  himself, 
and  he  was  not  presoit  at  tbe  time  said  sale 
was  made." 

There  was  testimony  upon  which  this 
charge  was  predicated.  The  appellant  had 
a  place  of  business,  stated  to  be  back  of  B. 
L.  Durham's,  on  Caddo  street.  He  had  bil- 
liard tables  In  his  place  of  business.  He 
was  selling  cigars,  soda  water,  and  other 
drinks.  Drunken  men  frequently  visited 
his  place.  He  obtained  a  license  from  the 
United  States  to  sell  Intoxicating  liquors. 
Some  person  was  In  this  place  of  business. 
The  witnesses  went  there.  They  called  for 
soda,  and  tbe  person  waiting  on  them  gave 
them  soda  t^nd  whisky.  Now,  when  we  look 
to  all  these  facts,  we  are  of  opinion  that 
the  court  was  clearly  right  In  submitting 
the  charge  complained  ot.  Who  was  the  per- 
son that  waited  on  the  customers?  What 
was  he  doing  there?  He  was  either  an  lu- 
terloper  or  be  was  In  the  employ  of  or  the 
sgent  of  the  appellant  Why  did  appellant 
procure  a  license  from  the  federal  govern- 
ment? Why  did  he  have  a  place  of  busi- 
ness? Why  was  he  engaged  In  tbe  sale  ot 
drinks?  Why  were  parties  Informed  ot  his 
place  of  business,  and  where  to  go  to  get 
drinks,  If  be  was  not  running  this  establlsb- 
ment?  It  was  called  his  place  of  business. 
Now,  the  mere  fact  that  he  was  not  present, 
but  that  some  one  else  waited  on  the  custom- 
ers, does  not  relieve  him  of  guilt  at  all.  If 
he  had  by  an  agent  clerk,  or  bartender  who 
sold  Intoxicating  liquors,  he  Is  guilty  as  a 
principal.  While  the  court  properly  submit- 
ted this  phase  of  the  case  to  the  Jury,  yet 
the  Issue  in  the  case  being  whether  tbe  par- 
ty who  sold  the  whisky  was  the  agent  or 
employ^  of  appellant,  or  sold  by  his  author- 
ity. It  was  Incumbent  on  the  court  to  submit 
the  charge  in  the  alternative  requested  by 
the  appellant  as  follows:  "In  this  case.  In 
addition  to  tiie  deflnritlon  contained  In  the 
court's  charge  ot  what  Is  taken  to  constitute 
a  principal,  you  are  also  Instructed  that  It 
must  affirmatively  appear  that  in  making 
the  sale  the  person  making  same  was  acting 
tor  and  with  the  consent  ot  tbe  defendant, 
or  was  In  the  employ  ot  the  defendant  for 
such  purpose.  It  must  appear  who  such 
person  was;  that  he  was  known  to  the  de- 
fendant; and  that  he  knew  the  defendant; 
and,  unless  the  evidence  fulfills  all  these 
conditions,  there  can  be  no  conviction."  Be- 
cause ot  the  refusal  of  the  court  to  give  said 
charge  the  Judgmut  la  reversed,  and  tbe 
cause  remanded. 
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GEB8TEXK0RN  r.  STATE.   (No.  1,549.) 

fConrt  ot  Criminal  Appeals  of  Texas.   Feb.  16, 
18U8.) 

CxiNinu  lAir— Statuext  ov  Facts— Dsij.t  ix 

FiLIKO. 

Where  a  statement  of  facts  and  the  bills  of 
exception  were  not  filed  until  two  months  after 
the  adjournment  of  the  court,  the  case  cannot 
be  considered  on  appeal. 

Appeal  from  Johnson  county  court;  F.  &. 
Adams,  Judge. 

Henry  Gerstenkoni  wu  convicted  of  Ttolat- 
ing  the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Bamsey  &  Brown  and  Polndexter  &  Padel- 
ford,  for  appellant   Mann  Trice,  tor  the  State. 

HBNDERSON,  J.  Appellant  was  conrlcted 
of  violating  the  local  option  law,  and  bis  pun- 
ishment assessed  at  a  fine  of  $100  and  30  days* 
cooflnement  in  the  county  jail.  What  ptuports 
to  be  a  statement  of  the  facts  and  bills  of  ex- 
ception were  all  filed  on  July  19th,  court  having 
adjourned  on  May  22d.  The  filing  of  the  state- 
ment of  facts  and  bills  of  exception,  being  near- 
ly two  montlis  after  the  adjoamment  of  the 
court,  cannot  be  conalda^d  for  any  purpose. 
Appellant  made  a  motion  In  arrest  of  Judgment 
on  the  ground  that  the  information  or  complaint 
charges  that  the  offense  was  committed  on  an 
Impossible  date.  We  have  examined  the  same, 
nnd  an  Inspection  thereof  does  not  support  the 
contention  of  the  appellant  No  errors  appear- 
ing In  Oie  reoord,  the  Judgment  Is  affirmed. 


GBB8TBNKORN  t.  ffTATHi.   (No.  1,482.) 

(OoDTt  of  Criminal  Appeals  of  Texas.  Feb.  16. 
1898.) 

Criminal  La.w— Contihitancb. 

1.  Where  defendant  in  a  prosecution  for  Uie- 
iral  liquor  selling,  Iiinowlng  tnat  the  state  would 
use  testimony  from  the  revenue  collector's  of- 
fice, failed  to  summon  that  officer  for  pnrposu 
of  rebuttal,  a  continuance  because  of  his  ab- 
sence was  properly  refused. 

2.  In  a  prosecution  for  illegal  liquor  selling, 
a  contiBuance  because  of  the  absence  of  the 
revenue  collector,  by  whom  defendant  wished 
to  show  that  when  he  procured  his  license  he 
told  that  officer  that  he  did  not  Intend  to  sell  in- 
toxicating liquors,  but  might  desire  to  sell  non- 
intoxicatmg  beverages,  was  properly  refused, 
as  such  statement  did  not  legally  qualify  the 
effect  of  the  license  issued. 

3.  Where  defendant  went  to  trial  without 
knowinff  whether  a  certain  witness  whom  he 
had  Bubpcenaed  was  present,  a  motion  to  post- 
pone on  the  ground  of  the  witness'  absence  was 
properly  refused. 

4.  In  a  prosecution  for  illegal  liquor  selling, 
a  continuance  because  of  the  absence  of  wit- 
nesses whose  testimony  would  have  tended 
merely  to  prove  statements  of  the  prosecuting 
witnCBS  that  he  had  never  bought  intoxicating 
liquors  of  defendant  was  properly  refused. 

5.  Id  a  prosecution  for  illegal  liquor  selling, 
testimony  as  to  an  examined  copy  from  the 
revenue  collector's  book,  showing  the  procure- 
ment by  defendant  of  a  liquor  license,  Is  admia- 
siUe, 


Appeal  from  Johnsmi  county  court;  F.  E. 
Adams,  Judge. 

Henry  Gerstenkom  was  convi<^  of  vlolat- 
hig  the  local  optkoi  law,  and  appeals.  Affirm- 
ed. 

Ramsey  &  Brown  and  Polndexter  A  Padel- 
ford,  for  appellant   Mann  Trice,  for  the  State. 

HSNDBBSON,  J.  Appellant  was  convicted 
of  violating  the  local  cation  law,  and  his  pun- 
I^mrait  aaaessed  at  a  fine  of  f  100  and  60  days' 
confinement  In  the  county  jail,  and  appeals. 

Appellant  complolna  of  the  action  of  the  court 
In  overruling  his.  motion  toe  a  continuance. 
The  motion  for  a  contlntiance  waa  based  on  the 
absence  of  J.  £1.  Doi^ett  No  process  had 
been  taned  f6r  aald  wUueis,  and  K  does  not  oc- 
cur  tx)  us  that  the  diligence  used  In  regard  to 
thlB  wltneos  waa  laffldeat  BvldentlT  i^pd- 
lant  must  have  known  beforehand  that  the 
state  would  uae  certain  testimony  coming  from 
the  office  of  aald  wltneaa.  Tbls  la  made  ap- 
parent by  the  controTerUng  affidavits  of  the 
state:  Besides  this,  we  do  not  believe  the  tes- 
timony cf  said  Doggett,  If  admlsfllU^  could  be 
considered  as  material  In  this  case.  The  sale 
of  the  liqaor  ^  appelant  to  the  praecntor, 
Stacgea,  was  proved  by  poaitlTe  testimony,  and 
that  It  waa  whisky,  and  this  waa  not  controvert- 
ed the  appellant  As  stated  above,  It  Is 
donbtfol,  had  Doggett  been  present,  that  the 
defendant  would  have  been  permitted  to  prove 
by  him  what  U  alleged  In  the  application,  to  wit, 
that  at  the  time  be  procured  ttie  biternal  xere- 
nue  license  from  Doggett  he  told  him  be  was 
not  Intendliur  to  engage  In  the  Inudnesa  o£  s^- 
Ing  intwlcating  liquors,  but  he  might  dealre 
to  sell  nonintoxl eating  beverages.  This  did  not 
legally  qualify  the  efFect  of  the  Internal  revenue 
Ucenaa 

Appellant  also  made  a  motion  to  postpone  the 
case  while  the  trial  was  In  progress.  As  to  ttw 
witness  WUliams,  It  anwus  that  appellant  In- 
tended to  have  blm  present  as  a  witness,  and 
by  his  own  neglect  said  witness  waa  not  In  at- 
tendance.  Said  witness  had  been  subpoenaed, 
and  b^ore  appellant  announced  "Beady"  In  tiie 
case,  if  he  depended  on  the  testimony  of  said 
vrltnees,  be  should  have  known  that  he  was  In 
attendance  The  tact  that  he  had  said  witness 
subpoenaed  in  the  case  would  suggest  that  said 
tesUmony  was  not  luwly  discovered;  but  ap- 
pellant  was  already  Informed,  both  as  to  his 
testimony  and  that  of  the  witness  Lester.  The 
testimony  of  both  of  said  witnesses  Is  merely 
to  impeach  the  witness  Sturges  as  to  statemoits 
daimed  to  have  been  made  1^  Sturges  to  them, 
to  Oie  ^ect  that  shortly  after  the  informatkm 
was  filed  In  this  ease  said  Sturges  stated  to 
eiem  that  Qic^  had  never  at  any  time  bought 
any  Intoxicating  Uquw  from  the  defendant 
OrdlnanUy,  the  postponement  of  a  case  on  a 
continuance  will  not  be  granted  for  impeaching 
testlDumy.  Tbe  testimony  of  Long  In  regard 
to  the  examined  0017  from  Ote  book  of  J.  L. 
Doggett  Internal  revenue  collector  of  the 
Fourth  district  showli^  tbe  procurement  by 
appellant  of  a  license  as  a  retail  liquor  dealer 
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to  punus  mU  occnpatlon  In  Clebtme,  from  ; 
July,  1886,  for  one  year,  was  properly  admit- 
ted tn  evidence.   S«e  Gergteman  t.  State,  35 
Tex.  Or.  R.  386,  S8  S.  W.  357.   Tha  Judgment 

U  afflniied. 


GERSTENKORX  t.  STATB. 
(Conrt  of  Criminal  Appeals  of  Texas.   Feb.  16, 
189a) 

Cri»i:ial  Law— Record  osr  Apfeal. 

1.  A  statement  of  tacts  in  the  record,  bonring  ' 
no  flip  mark,  cannot  be  consfdpred  on  appenl. 

2.  Bills  of  excfptioD  wfaicb  bear  Sle  murks,  i 
dated  after  tlie  adjournment  of  the  court,  can-  : 
not  be  considered  on  aiipeal.  i 

.^[Jfteal  from  JoluMon  county  court;  F.  SL 
Adams^  Judge. 

Henry  QentaAom  was  ctMivlctcd  of  Tk>lat- 
Ing  the  local  oiidOD  law,  aad  ^ipeals.  Af- 
flrmed. 

Fttlndexter   ft   Paddftord,   for  aroeHant 
Mann  Trice,  fw  the  State. 

HBNDBRSON.  J.   Appelant  was  conrlct-  ] 
ed  of  TMatIn;  Qie  local  option  law,  and  pmse- 
ontea  this  appeal. 

What  purports  to  be  a  statement  of  the  flacts 
as  contahied  1b  ttie  record  bears  no  file  marttj 
conaeqanrdsr  we  cannot  consider  the  same. 
What  pnrport  to  be  bfib  of  ezceptlea  bear  file 
maifcs  dated  after  the  adJcmrBnient  of  the 
court;  conseqnnttly  th^  eauat  be  conaldeKd. 

We  hare  examined  the  record,  and.  In  tbe 
absence  of  the  statement  of  faets  and  bills  of 
excei>tlDn,  there  does  not  appear  any  error 
whlrti  woDld  require  a  remsaJ  this  cam. 
We  wonM  remark,  as  to  this  record,  that  It  is 
In  a  rery  confYned  state.  As  made  np.  the 
pages  do  not  appear  In  their  proper  plac^  As 
lllTiatrstlTe  of  tbe  confused  irtate  oi  Oie  rec- 
ord, the  statement  of  facts  Is  iriaced  between 
the  cornmaieement  of  the  motion  for  a  new 
trial  and  the  end  of  fhe  same,  erldently  baring 
been  Inserted  after  the  record  was  made  op. 
A  number  of  records  from  tUs  clerk  have 
been  ecHrrected  at  tUs  term,  dwwhig  a  degree 
of  negngenee  wUch  serionriy  tnterferee  wtth 
the  preparation  and  trial  ot  cases  coming  to 
this  comt.  We  can  attention  to  this  matter 
now,  with  tbe  suggestion  that  more  care  be 
had  hi  the  preparatlMi  of  records  on  wpeal. 
The  judgment  Is  affirmed. 


POWELL  T.  STATB. 
(Court  ot  Criminal  Appeals  of  Texas.   Feb.  16, 
1S08.) 

Chiminai.  Law— Am-LTBHr  — Btidinob—  Hand- 

WHITINO  —  iDEXTiriCATinx  —  MaTEBIAUTT — Ix- 
erRDCTrONS— ACCOM  PLICE-^CoRBOnoRATtOir. 

1.  An  accomplice  testlBed  that  a  writing  was 
a  letter  which  she  had  receiTed  from  accused; 
that  she  was  acquainted  with  his  signature; 
aad  that  the  same  was  his  handwriting.  Anoth- 
er witness  Identified  ihe  letter  as  being  in  ac- 
cosed's  handwriting.  Hdd,  that  the  letter  was 
properly  proTed. 


2.  A  letter  written  by  defendant,  prosecuted 
for  adultery,  to  Us  accomplice,  threatening  to 
take  the  chad  from  her  if  they  laid  it  oa  Elm. 
Is  material. 

3.  A  refusal  of  a  special  diaree  on  testimoay 
of  an  accomplice  Is  not  error,  where  the  charge 
glren  on  snch  testimony  is  snfficient 

4.  Prosecutrix  Jived  at  accused's  bouse  a 

Eear,  on  familiar  terms  with  hint,  before  ciTing 
irth  to  a  child.  He  wrote  her  a  letter  threat- 
ening to  take  tbe  child  from  her  if  they  laid  it 
on  him,  Edd,  that  there  was  snffldmt  evidence 
corroborating  her  to  sustain  a  conrlction  of 
adultery. 

Appeal  from  Hood  comity  court;  H.  T. 
Berry,  Judge. 
J.  R.  Powell  was  conrlcted  of  adultery,  and 

he  appeals.  Affirmed. 

Mann  Trice,  tor  the  State, 

DAVIDSON,  J.  Appellant  waa  ouiTlcted 
of  adultery,  and  his  punishment  assessed  at  a 
Inc  of  $100;  hence  this  appeal. 

The  state  Introduced  a  letter  purporting  to 
hare  been  written  by  appellant  to  Minnie 
Watson,  tbe  party  with  whom  it  la  alleged 
the  adulterous  Intercourse  took  place.  The 
defendant  objected  to  tbe  Introduction  of  said 
letter  on  the  ground  that  It  was  not  pro[>erIy 
proved,  and  because  wholly  Immaterial  to 
any  Issue  In  this  case.  We  think  the  letter 
was  properly  proved  up  as  a  letter  written  by 
appellant.  Minnie  Watson  testified  as  to  re- 
ceiving said  letter,  and  also  that  she  was  ac- 
quainted with  the  signature  of  appellant,  and 
that  same  was  In  his  handwriting.  The  letter 
was  also  identified  by  the  wltneas  W.  A. 
Floyd,  as  being  In  the  himdwrltlng  of  Qie  de- 
fendant We  think  the  letter  In  question  was 
pertinent  and  relevant  proof.  It  was  evident- 
ly written  to  Minnie  Watson  for  the  purpose 
of  preventiog  her  from  attrlbntfaig  the  child  to 
him  (appellant).  He  suggested  that,  If  they 
laid  the  child  on  him,  that  he  would  take  It 
from  her.  This  waa  both  a  tacit  admission 
that  the  child  might  be  his,  and  an  appeal  to 
her  motherly  Instinct,  to  prerent  her  from 
taking  steps  against  him  In  regard  to  It. 

Ai^KUant  also  aaslgns  as  error  the  refusal  of 
Uie  court  to  gtre  the  spcdal  Instructions  asked 
by  him  on  accomplice  testimony.  If  the  court 
had  not  given  a  diaige  on  accompWe  testi- 
mony, tbere  might  be  someOdng  In  this  conten- 
tion; that  Is,  tbe  court  would  hare  been  re- 
quired to  give  tbe  flnt  portion  of  said  diarge, 
bat  woidd  not  hare  been  anttioTlzed  to  hare 
Instructed  tte  Jury,  as  requested,  to  acquit  ap- 
pellant on  the  ground  that  the  testlmcuay  of 
the-  accomplice  had  not  been  corroborated. 
The  court's  dtai|;e  an  aeewnpUce  teatliiinBr 
was  Buffldent 

There  la  nothing  in  the  of  exeepti<mf( 
which  raises  an  ot^ectton  to  tbe  testimony  of 
Minnie  Watson.  It  was  certainly  material 
to  show  by  her  the  carnal  Intercourse  between 
appellant  and  herself,  and  it  was  competent  to 
show  i^y  saggestlon  Indiicement  held  oat 
to  her  by  appellant  Id  order  to  persnade  her  to 
hare  sadb  Intercourse. 

Appellant  also  Insists  that  there  la  no  teatl- 
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mony  In  tbto  cam  corrobonittnj?  tbe  accomplice,  ; 
Minnie  Wataoo.    We  cannot  a^ree  to  thla 
pn^MBldon.    We  think  the  letter  before  al- 
ludad  to,  written  by  aiipeUant  to  the  praaeCQ- 
trlx  after  the  birth  of  her  diild.  was  teatlmcmy' 
tending  to  corroborate  the  aocomplLce;  and, 
beafdea  this,  the  birth  of  the  child,  In  connec- 
tion with  tbe  drcnmatances  of  her  living  at 
the  house  of  the  appellant  during  a  year  or 
luore  antedating  the  birth  of  said  child,  and 
tbe  drcomstancea  under  which  she  lived  there, 
and  the  familiarity  existing  between  ^pdlant  ' 
and  herself  while  she  so  lived  there,  proved  . 
by  other  witnesses  than  the  prosccntilx,  ts  tostl-  ; 
mony  tending  to  corroborate  her.  and  oonnect- 
Ing  appellant  with  the  commlstion  of  the  of- 
fense.  The  Judgment  Is  affirmed. 


HARLAN  V.  STATB. 
(Court  of  Orimiul  Appeals  of  Texas.   Feb.  16. 
1898.) 

Cabbvix*  Bhabs  CiDOKLis— Eviomoa— Bern-  I 

CIBMCT.  ! 

A  witness  testified  that  he  waa  struck  j 
with  something  sbintn^,  which  he  beliered, 
from  the  way  it  looked  and  fdt,  was  brass 
knocUes.  He  had  several  braises  on  his  head,  i 
and  in  <m«  place  the  skin  bad  been  split  about  . 
aa  inch.    Not  long  after  the  fight,  a  pair  of 
knoddes  were  foond  on  the  ground.   Had  suffi- 
cient t*  snstaia  a  omvictlon  of  the  witness'  as- 
sailant for  cariying  brass  knnckles,  though  oth- 
er witnesses  who  were  present  did  not  see 
them. 

Appeal  from  Ellis  county  court;  J.  G.  Smith, 
Judge. 

CaiarUj  Harlan  was  convicted  of  carrying 
brass  knuckles,  and  be  appeals.  Affirmed. 

Uann  Trice,  for  the  State. 

HURT,  P.  J.  Conviction  fbr  carrying  brass 
knuckles.  "Hie  contention  of  appellant  Is  i 
that  tbe  proof  Is  not  sufficient  to  sustain  the  i 
conviction.  Tbe  wlim-ss  (Jus  Mordand  sweara 
that  he  saw  the  knuckles;  saw  something  shin- 
ing; that  he  wa^  struck  with  them,  eta  Up- 
on cross-examination  he  stated  that  be  would 
not  be  positive  that  it  was  knuckles;  that  he 
belleved'ft  was  from  the  way  they  looked  and 
felL  A  pair  of  knnckles  were  picked  up  on 
the  grotmd,  near  the  place  of  the  fight,  about 
three-quarters  of  an  hour  after  tbe  difficulty. 
This  witness  swears  that  the  knuckles  had 
blood  on  them.  Hie  witness  who  picked  op 
the  kmic^es  did  not  see  any  blood.  There 
were  spversl  bruises  and  wounds  on  the  head 
of  the  prosecuting  witness,  Moreland.  The 
skin  of  his  head  was  broken  In  several  places. 
In  one  place  the  skin  had  been  split  off  about 
an  Indi.  Now.  taking  these  circumstances  to- 
gether, we  are  of  opinion  that  they  are  suffi- 
cient to  sustain  this  conviction,  though  other 
witnesses  who  were  present  did  not  see  the 
knuckles  or  the  knife  used  by  the  prosecutor 
in  the  fight  The  charge  of  tbe  court  required 
the  jury  to  believe,  before  Uiey  would  be  an- 
ttiorlsed  to  convict,  trom  the  tt'^rlinoDy.  beyond 


a  reasonable  doubt,  that  be  waa  gniUy.  There- 
was  no  necessity  of  giving  the  reqnetted  In- 
structions. We  have  foond  no  mar  fas  tU» 
record,  and  the  Judgment  Is  affirmed. 


STOW  ART  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Febi  16, 
189S.) 

l>KDNKits:«KSs  —  Evidence  —  Costs  ix  Cbimisax. 
Cases— Appsau 

1.  Dmnkenness  can  be  proved  by  the  opin- 
ions of  witnesses. 

2.  One  who  Is  charaed  with  the  oflFsnse  of 
being  druok  in  a  puolic  place  cannot  require 
au  in-itroction  defining  dninkeDness. 

3.  On  a  motion  to  retaz  the  costs  in  a  crlmiBal 
case,  tbe  evidenee  therein  slundd  be  embodieit 
in  the  bill  of  exceptions,  to  be  available  on  ap- 
peal. 

4.  Under  Pen.  Code  1895.  art.  1076,  reiatiDg 
to  retazing  costs,  the  motion  most  be  served 
oB  the  witnesses  to  be  affected;  and,  on  failare 
BO  to  do,  the  judge  may  refuse  to  take  cog- 
nizance of  any  matters  except  those  which  ap- 
pear of  record. 

Appeal  from  Bills  county  court;  J.  C.  Smith,. 

Judge. 

Temon  Stewart  waa  convicted  of  b^g 
drunk  In  a  public  place,  and  he  appeals.  Af- 
firmed. 

E.  P.  Anderson,  for  appellant.  Mann  Trice, 
for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
being  druuk  in  a  public  ^ace,  and  his  punish- 
ment assessed  at  a  fine  of  |10;  hence  this  ap- 
peal. 

He  requested  a  charge  to  the  effect  that 
drunkenness  coul^  not  be  proved  by  the  opin- 
ions of  witnesses,  which  chai^  was  refused 
by  the  court,  and  this  he  assigns  as  ent^. 
This  is  a  matter  that  can  be  thus  proved. 
The  opinion  of  an  ordinary  witness  as  to 
whether  a  certain  person  is  8ol>er  la  admissi- 
ble. See  Lawson,  Exp.  &  Op.  Ev.  p.  473,  and 
authorities  there  cited.  Aside  from  this,  we 
have  the  defendant's  confession  that  he  waa 
drunk.  We  do  not  think  it  was  required  of 
the  court  to  give  the  Instruction  defining 
drunkenness.  On  the  proof,  the  charge  re- 
quested was  not  pertinent,  as  appellant  had 
no  duties  to  [>erforni,  and  the  testimony  waa 
of  such  a  character  as  to  authorize  the  jury 
to  pass  on  this  qui-stlou  without  any  special 
charge  on  the  subject.  We  think  the  evidence 
sufficiently  established  appellant's  intoxication. 
His  acts  and  conduct  at  the  school  house  dur- 
ing the  public  gathering,  and  afterwards,  and 
his  confessions  made  the  next  day,  as  testi- 
fied to  by  two  witnesses,  established  tbe  fact 
of  bis  intoxication  beyond  a  reasonable  doubt. 

Appellant  filed  a  modon  to  re  tax  the  costs  in 
this  case.  The  court,  in  certifying  the  bill  of 
exceptions  as  to  his  action  in  this  connection, 
states  that  the  motion  was  not  served  upon 
the  witnesses  to  be  affected,  and  so  he  took  no 
cognizance  except  as  to  such  matters  as  ap- 
peared of  record.   In  this  action  we  think  thr 
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oonrt  was  correct  See  Pen.  Code  1895,  art 
1076.  Tbe  court  also  tstates  that  tbe  clerk 
only  swore  tbe  witnesses  Terbally  when  thej 
attempted  to  prove  up  their  attendance,  and 
did  not  take  their  affidavits  In  writing,  except 
on  October  4th,  as  shown  by  said  affidavit 
Of  course,  If  tbe  witnesses  did  not  prove  up 
their  attendance  by  an  affidavit  In  writing,  as 
required  by  article  1139,  Id.,  then  they  were 
not  entitled  to  feee  for  attendance,  nor  was 
any  witness  entitled  to  fees  for  attendance  tin- 
less  he  had  been  subpoenaed  or  attached  in  this 
particular  case;  but  the  bill  of  exceptions  Is 
in  such  condition  that  we  cannot  revise  any 
action  of  the  court  In  this  matter,  for  the  bill 
Itself  does  not  embody  such  evidence  as  would 
enable  us  to  review  the  action  of  the  court 
On  a  motion  of  this  character,  tbe  court  should 
hear  evidence,  and  the  evidence  adduced  on 
the  hearing  of  the  motion  should  accompany 
the  record,  or  this  evidence  should  be  em- 
bodied In  tbe  bill  of  exceptions  Itself,  properly 
authenticated,  so  as  to  enable  this  court  to 
Int^llgently  review  the  action  of  tbe  court 
As  Stated  before,  the  bill  of  exceptions  is  not 
In  such  condition  that  we  can  say  the  court 
committed  any  error  In  refusing  to  retax  the 
costs,  further  than  was  done.  The  Judgment 
Is  affirmed. 


STRATTON  v.  STATEL 
(Oontt  of  Criminal  Anpeals  of  Texas.   Feb.  16, 

1898.) 

DiBORDKRLT  HOL'SI— LbTTIIIO  BuiLDINa — Ix- 

STKTTCTIONS. 

1.  It  was  not  error  to  refuse  special  instruc- 
tions for  defendant  where  1i)fij  were  no  more 
definite  on  the  issue  involved  man  those  given. 

2.  It  is  not  error  to  refuse  to  give  instroctfqpa 
the  converse  of  one  already  given. 

8.  Where  the  owner  of  a  house  knowingly 
permits  prostitutes,  who  are  inmates,  to  ply 
their  vocation  in  the  house,  he  is  guilty  of  the 
statutory  offense  of  beeping  a  disorderly  house, 
though  there  is  no  actual  lease  or  rental  to  tbe 
inmates. 

4.  On  a  prosecution  for  keeping  a  disorderly 
house,  where  there  was  evidence  that  defend- 
ant, ss  soon  as  he  knew  that  tbe  inmates  were 
prostitutes,  caused  them  to  leave,  an  instruc- 
tion singling  ont  such  evidence,  and  basing  a  de- 
fense thereon,  was  properly  refused. 

Appeal  from  Parker  county  court;  I.  N. 
Roach,  Judge. 

Ab  Stiatton  was  cuiTicted  of  keeping  a  dis- 
orderly house,  and  appeals.  Affirmed. 

Bfann  Trlce^  fw  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  keeping  a  disorderly  house,  and  his  punish- 
ment assessed  at  a  fine  of  ¥200;  and  he  prose- 
cutes this  appeaL 

Appellant  asked  a  number  of  special  instruc- 
tions, which  the  court  refused  to  give,  and  as- 
signs this  action  of  the  court  as  error.  The 
court  gave  a  statutory  definition  of  a  disorder- 
ly house,  and  then  Instructed  the  jury  on  the 
two  phases  of  tbe  case  presented  by  the  testi- 
mony.  The  Instructions  were  to  the  effect  that 


the  Jury  mast  believe,  beyond  a  reasonable 
doubt,  that  appellant  was  concerned  hi  keep- 
ing a  disorderly  house,  or  that  he  knowingly 
permitted  the  keeping  of  a  dlsordwly  house. 
In  a  house  owned  or  occupied  by  him.  Tbe 
court  had  previously  told  the  Jury  that  an  own- 
er, lessee,  or  tenant  who  was  keeping,  or  was 
concerned  In  keeping,  or  knowingly  permitting 
the  keeping,  of  a  dlswderly  house  In  any  house 
owned  or  occupied  by  him,  ^lall  be  guilty  of 
keeping,  or  of  being  concerned  In  keeping,  or 
knowingly  permitting  to  be  kept,  a  disorderly 
house;  and  t^t  a  disorderly  house  was  one 
k^t  for  prostitution,  or  where  prostitutes  were 
permitted  to  resOTt  or  reside  for  the  purpose  of 
plying  their  vocation,  Now,  the  api»ellaut  in- 
sists that  the  court  did  not  sufficiently  defiut- 
the  ownership,  'easing,  and  keeping,  or  being 
concerned  In  keeping,  a  disorderly  house.  We 
have  examined  the  requested  enlarges,  and  In 
our  opinion  they  do  not  attempt,  any  more  than 
was  given  by  the  court,  to  define  the  terms 
"ownership,"  "leasing,"  and  "occupying."  We 
do  not  think,  under  the  proof  In  this  case,  that 
any  more  definite  definition  of  these  terms  was 
required  to  be  given.  They  are  terms  the  defi- 
nitions of  which  aie  ordinarily  well  understood, 
and  the  jury  could  comprehend  them  without 
any  definition.  As  to  the  ownership  of  tbe 
house  in  question,  we  understand  that  to  have 
been  an  admitted  fact;  Indeed,  the  requested 
charge  Instructs  the  Joiy  that  that  Is  an  admit- 
ted fact. 

Two  of  the  requested  charges  were  merely 
charges  embodying  the  converse  of  the  proposi- 
tions given  by  the  court;  that  Is,  tbe  court 
charged  the  Jury  that  they  must  bdleve  thai 
the  defendant  kept  or  permitted  to  be  kepi, 
etc.,  the  house  In  question,  for  the  purpose  of 
prostitution,  while  the  requested  charge  requir- 
ed tbe  Jury  to  acquit  unless  they  did  b^eve 
that  appellant  kept,  or  was  concerned  in  keei)- 
Ing  or  permitting  to  be  kept,  for  the  purpose  of 
prostitution,  the  bouse  described.  There  may 
be  some  cases  In  which  the  court  would  be  re- 
quired to  give  a  charge  of  the  character  re- 
quested, but  such  cases  are  rare.  This  Is  not 
the  case  where  an  affirmative  or  subatantlTe  de- 
fense Is  set  up  by  the  testimony. 

We  think  the  court's  charge  regarding  knowl- 
edge on  tbe  part  of  the  appellant  that  the  In- 
mates of  said  house  were  prostitutes  was  suffi- 
cient, without  giving  the  requested  charge  on 
that  subject  It  Is  not  necessary  to  show  any 
actual  lease  or  rental  to  the  Inmates.  The 
house  being  appellant's.  If  be  knowingly  per- 
mitted the  Inmates  to  ply  their  vocation  In  bis 
said  house,  he  would  be  guilty  of  the  statutory 
offense.  Nor  was  the  court  required  to  give 
tbe  special  charge  to  the  effect  that  If  the  Jury 
believed  that,  as  soon  as  he  became  apprised 
of  tbe  fact  that  the  Inmates  of  said  house  were 
prostitutes,  be  caused  them  to  leave,  they  would 
acquit  tbe  defendant  Such  testimony  was  ad- 
mitted, and  was  legitimate  evidence,  but,  like 
other  evldrace,  could  be  ocmsldered  by  the  Jury 
under  the  genoal  charge.  The  court  was  not 
anOiorlsed  to  single  out  tlUs  testimony,  and 
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predicate  ah  absolute  defense  npou  It  tor  tbe 
appeUaoL 

We  hare  examined  the  record  careftdly,  and 
Ip  eur  optoloD  the  evidence  supporto  the  ver- 
dict, and  the  judgment  Is  affinned. 


WATKINS  T.  STATE. 
(Court  of  CHmiiuU  Appeal*  of  Texas.  Ttb.  16, 
188S.) 

Bri&oh  or  TRi  PCACB— Etidbnci. 

1.  It  is  not  error  to  tastrnct,  in  a  prosecntioa 
for  carsing  ander  circumstances  calculated  to 
provoke  a  breach  of  the  peace,  that  cursing  in 
the  injured  party's  "presence  or  hearing"  Is 
sufficient;  especially  vhere  the  testimony  that 
the  injured  party  heard  accused  cnrse  him  is  not 
contradicted. 

2.  The  fact  that  prosecuting  witness  cursed 
aectised  before  accused  cursed  him  Is  not  a  de- 
renae,  but  may  be  considered  in  mitigation  of 
the  penalty  if  the  accused  is  found  guilty. 

Anwal  {Ann  Brath  county  court;  Thomas 
B.  King,  Judge. 

Hnt  Wotklna  was  convicted  of  truralng  un- 
der circumstances  calculated  to  provoke  a 
breach  of  the  peace,  and  appeals.  Affirmed. 

B.  E.  Cook  and  Daniel  &  Keith,  for  appd- 
liint   Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  cursing  and  abusing  another.  In  a  manner 
reas<niably  calculated  to  provoke  a  breach  of 
the  peace,  and  his  punishment  ssseaaed  at  a 
fine  of  fO;  hence  this  appeal. 

Appellant  contends  that  the  court,  in  Its 
cliarge,  required  that  the  abusive  language 
need  only  have  been  In  the  presence  of  the 
prosecuting  witness,  Davis;  whereas  he  in- 
sists that  it  must  be  both  in  the  presence  and 
liearing  of  the  prosecutor.  The  statute  does 
not  seem  to  agree  with  this  contmUon.  It 
makes  cursing  either  in  the  presence  or  in  the 
hearing  of  another  an  ofrensc  if  under  clrcum- 
stances  calculated  to  provoke  a  breach  of  the 
peace.  In  this  particular  case  there  could  be 
no  possible  error  In  the  charge  of  the  court, 
itecanse  the  evidence  shows  that  it  was  twth 
in  the  presence  and  hearing  of  the  prosecutor. 
There  is  no  question  that  the  prosecutor  heard 
the  defendant  when  he  cursed  him.  True, 
the  witnesses  for  the  defendant  differ  with 
those  for  the  state  as  to  the  language  used; 
Imt  they  do  not  suggest  that  such  language 
was  out  of  the  hearing  of  the  prosecutor.  Nor 
<lo  we  think  that  there  was  any  error  in  the 
oharge  of  the  court  concerning  the  duties  of 
hands  working  the  road  under  the  overseer 
to  obey  his  reasofaable  commands.  The  abu- 
sive language  arose  out  of  this  matter,  and  it 
was  entirely  prc^r  for  the  court  to  instruct 
the  Jury  on  tiiat  subject;  and  the  court  also 
properly  Instructed  them  that  violent  or  abu- 
sive language  <hi  fhe  part  of  the  overseer 
would  not  Justify  appellant  in  cursing  and 
abusing  him,  but  that  such  language  could  be 
considered  in  mitigation  of  the  penalty  in  case 
appelant  was  found  guilty.   This  Is  a  com- 


panion case  to  cause  No.  1.474,  Christmas  v. 
State  (decided  Feb.  2,  1S8S)  44  S.  W.  175. 
The  facts  are  substandaUy  the  same.  No  er- 
rors appearing  In  Oie  record,  tbe  Judgment  ta 
affirmed. 


YOUNG  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Feb.  lA, 

1898.) 

Disturbance  or  Public  Assbhbuos— SnrnoisBrcT 
OF  Evidence— IssTKUonoNS. 

1.  On  a  prosecution  for  disturbing  the  peace. 
It  appeared  that  the  disturbance  occurred  at  a 
school  house.  The  indictment  charged  "that  the 
people  were  then  and  there  assembled."  Htld, 
that  it  was  not  reversible  error  to  charge  that 
a  public  place  is  any  place  at  which  people  are 
assemblea  and  to  which  they  commonly  resort, 
where  the  court  confined  the  jury  to  the  consid- 
eration of  the  quoted  allegation  of  the  Indict- 
ment. 

2.  The  mere  cursing  or  swearing  Is  not  the 
gist  of  the  offense,  but  such  cursing  must  be  "in 
a  manner  reasonably  calculated  to  disturb  the 
people"  assembled  at  the  public  place  where 
the  language  is  used. 

tf.  On  a  prosecution  for  disturbance  of  the 
peace  at  a  school  house,  there  were  several  wit- 
nesses who  testified  that  defendant  was  talking 
while  the  people  were  there  assembled,  and  that 
he  used  profane  language,  which  was  heard  by 
all  the  witnesses  who  testified,  fldd  sufficient 
to  support  a  conviction. 

Appeal  from  EraOi  county  court;  Thomas  B. 
King,  Judge. 

Ben  Young  was  cMivicted  of  a  crime,  and 
appeala  Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  AwwUant  was  convicted 
for  a  disturbance  of  the  peace,  and  appeals. 

The  evidence  shows  that  the  disturbance  oc- 
curred at  what  is  known  as  "(3orinth  School 
House";  that  there  was  a  gathering  of  the 
people  at  the  place,  and  the  disturbance  con- 
sisted in  the  fact  of  defendant  talking  and 
swearing.  In  defining  what  It  takes  to  con- 
stitute a  public  place,  tbe  court  charge  tbe 
jury  "that  a  public  place  la  any  place  at  which 
people  are  assembled,  or  to  which  people  com- 
monly resort  for  the  purposes  of  bualueas. 
amusement,  recreation,  or  other  lawful  pur^ 
poses."  The  latter  portion  of  this  charge  was 
objected  to  by  appellant,  because  tbe  Indict- 
ment charges  that  tbe  place  was  public,  be- 
cause the  pe<^e  were  then  and  there  as- 
sembled, and  the  court  oould  not  extend  the 
definition  to  facts  not  alleged  In  tbe  indict- 
ment. This  charge  gave  a  general  definition 
of  a  public  place.  In  applying  the  law  to  the 
facts,  the  court  confined  tbe  jury  to  a  consid- 
eration of  the  allegatkm  In  the  Indictment  "that 
the  people  were  then  and  Oiere  assembled," 
without  any  reference  to  the  other  phases  of 
the  definition  of  a  "public  place,"  and.  In  do- 
ing so,  confined  them  to  the  all^ations  con- 
tained la  the  indictment.  If  there  was  a  dis- 
turbance at  all,  it  occurred  In  tbe  school  house, 
where  the  people  were  assembled;  and  there 
was  no  evidence  in  the  record  that  people 
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commonly  resorted  there,  otherwise  than  the 
mere  fact  that  It  was  a  Khool  honae.  There 
wai  no  reversible  error  )n  this. 

The  court  also  Instructed  the  Jory  **thBt  the 
mere  cursing  ur  swearing  or  other  language  ot- 
tered Is  not  the  gist  of  the  offense,  but  such 
cursing  or  swearing  or  use  of  other  language 
must  be  in  a  manner  reasonably  calculated  to 
disturb  the  people  or  a  port  of  the  people  as- 
sembled at  the  public  place  at  which  the 
cursing  or  swearing  or  other  language  is  ut- 
tered." The  point  of  the  objection  seems  to 
be  that  the  court  used  the  expression  "in  a 
manner  reasonably  calcolated  to  disturb  the 
people  or  any  part  thereof."  It  Is  nnques- 
tlDoably  correct  for  ttie  court  to  charge  the 
Jury  that,  If  any  portion  of  the  people  assem- 
bled on  the  occasioa  r^rred  to  were  disturb- 
ed, it  woDld  be  a  disturbance,  within  Hie  con- 
templation of  the  statute.  Xor  was  there  any 
error  In  the  court  using  the  word  "reastm- 
ably"  In  the  charge  given.  Tills,  ftt  least,  vna 
not  detrimental  to  the  defendant. 

There  is  also  another  bill  of  exceptions  in  the 
record,  reserved  to  the  charge  of  the  court; 
bnt;  as  presented,  It  cannot  be  revised,  lie- 
cause  the  excerpt  taken  from  the  charge  Is  a 
portion  of  a  sentence,  axtd,  as  set  out  In  the 
bill,  was  correct;  and.  wh&a  the  chai^  Is  In- 
spected, we  find  that  all  that  portion  of  the 
charge  from  which  this  sentence  was  taken 
was  a  correct  application  of  the  law. 

We  think  the  evidence  Is  sufficient  to  sup- 
port the  conviction.  There  were  several  wit- 
nesses who  testlHed  to  the  fact  that  the  de- 
fendant was  talking  while  the  peo^e  were 
theie  assembled,  and  talked  in  about  die  same 
tone  of  voice  as  that  used  by  the  witnesses  In 
testifying  on  the  trial  of  this  case,  and  that 
he  used  profane  language,  which  was  heard 
by  all  of  the  witnesses  who  testified  on  the 
trUL   The  judgment  is  affirmed. 


LOVBUDSS  T.  STATE. 
(OoBit  of  CHminal  Appeals  of  Q^xaa.   Feb.  10, 
189ft) 

ILLBSAL   Bau  of  Ll^eOBS— Btidhcb— COXTIZf- 
OAMCB. 

1.  Where  an  indictment  alleges  an  illegal  sale 
of  liquor  on  or  about  September  26th,  It  is  not 
error  to  ndmlt  testimony  that  the  snie  took 
place  on  August  let. 

2.  The  fact  that  there  are  two  indictments 
against  accused  for  selling  liqoor  on  different 
dates  to  the  samt  party  does  not  alter  the  rule 
that  the  prosecution  Is  not  required  to  prove 
that  the  offense  was  committed  «  tlw  day 
charged  in  the  indictment. 

3.  Where  an  accused  is  prepared  to  meet  the 
charge  that  an  act  was  done  on  the  day  nllogeil 
in  the  indictment,  and  proof  that  it  occurred  on 
another  day  is  soch  surprise  as  to  warrant  a 
continaance,  to  avail  himself  of  the  error  in  re- 
fusing a  coQtinunncc  he  must  ask  to  withdraw 
his  announcement  and  continue  the  case,  and.  If 
refused,  must  set  forth  the  facts  of  his  defense, 
so  they  may  be  Incorporated  tn  the  lull  of  ex- 
ceptions. 


Appeal  from  Kaufman  county  court;  John 
Vesey,  Judge. 

M.  h.  Levdess  waa  convicted  of  mIUi^ 
whtoky  hi  local  optl<m  territoir,  and  ahe  ajt-. 
peals.  Afflmed. 

^blann  Trice,  for  the  Stata^ 

HURT.  P.  J.  Conviction  for  selling  whisky 
In  a  local  option  territory.  The  fact  that  local 
option  was  In  force  In  precinct  No.  2.  where 
the  whisky  was  sold,  was  amply  established 
on  the  trial  of  the  case.  The  whisky  is  al- 
I  leged  to  have  been  sold  'to  R.  E.  Lane.  The 
Indictment  alleges  that  the  sale  was  on  or 
about  the  2&tb  of  September,  1887.  When  the 
case  was  called  for  trial,  appellant  moved  for 
a  continuance  to  obtain  the  testimony  of  wit- 
nesses by  whom  she  proposed  to  prove  an  alibi 
for  the  ^th  of  September,  189T.  The  molioo 
was  overruled.  Upon  the  trial,  while  the- 
witness  I^ne  was  on  the  stand,  he  swore  that 
he  purchased  the  whisky  about  two  months 
prior  to  the  29th  day  of  September,  to  wit. 
about  the  1st  of  .August.  Appellant  daJmed 
a  surprise,  and  asked  the  court  to  permit  her 
to  withdraw  her  announcement,  and  continue 
;  the  cause  to  meet  this  proof,  to  wH,  tiiat  the 
!  whisky  was  sold  on  or  about  the  1st  of  August. 
I  This  was  denied,  and  appellant  excepted.  Un- 
I  der  the  Indictment,  the  sale  was  charged  to 
I  have  occurred  on  the  20th  of  September,  but 
proof  could  be  Introduced  showing  that  the 
sale  took  place  oo  or  at>out  the  Ist  of  August. 
The  prosecution  Is  never  required.  In  cases  of 
this  character,  to  make  proof  that  the  offense 
took  place  on  the  day  charged  In  the  Indict- 
ment. But  It  Is  insisted,  as  there  were  two 
iDdlctmt^nts  for  this  character  of  offense,  both 
alleging  the  sale  of  Intoxicating  liquors  to 
I..ane.  but  on  different  dates,  therefore  the 
rule  might  be  different  We  do  not  under- 
stand that  this  would  affect  the  principle  at 
All;  for  If  the  accused  Is  prepared  to  meet  the 
charge  as  having  been  committed  on  a  certain 
day,  and  has  been  misled  so  as  to  make  prep- 
arations to  meet  that  day  alone,  proof  that  the 
offense  took  place  at  a  different  time  might 
be  a  surprise,  and  under  certain  clrcomstonces. 
would  require  of  the  court  to  permit  the  party 
to  withdi-aw  bis  announcement,  and  continue- 
the  case,  so  as  to  meet  the  proof  as  It  wa» 
I  made,  to  wit,  on  the  1st  of  August  In  order 
for  the  appellant  to  avail  herself  of  this  propo- 
sition, she  must  not  only  ask  to  withdraw  her 
annoimcement  and  continue  the  cause,  but,  if 
this  is  refused,  she  must  set  forth  the  facts- 
expected  to  be  proved  In  the  bill  of  exceptions, 
or  It  must  appear  In  the  record,  properly  au- 
thenticated, so  that  the  court  below  and  this- 
court  can  see  whether  appellant  had  in  fact 
any  defensive  matter  to  be  urged.  We  have 
examined  the  record,  aiid,  finding  no  error  re- 
quiring a  reversal  9t  the  judgment.  It  la  af- 
firmed. 
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BOBINBON  T.  STATB. 
<GoDrt  of  arinalnal  Appeals  ot  Texas.   Feb.  16, 

HlOBWATS— BTIDBHCK  OV  BX18TB!(CB  —  Obstkuo- 
TIOS— JCSTIFICATIOS. 

1.  It  was  hanolesB  error  to  admit  a  recurd 
purportins  to  be  the  miautes  of  a  comiui»siou- 
ettr  court  catKblMitiw  a  puUle  road,  withoat 
proof  that  it  vas  snch  a  record,  in  a  proeeca- 
tion  for  obBtructiog  a  public  road,  where  there 
is  sufficient  proof  uiat  the  road  bet  oat  in  the 
indictment  was  a  public  road,  and  the  accused 
sdniitB  that  he  obstrocted  it,  but  seeks  to  jas- 

^.  The  fact  that  an  adjoining  landowner  has 
encroached  on  the  hiffhway  will  not  justify  an 
^bstTQCtlon  of  the  highway  to  the  same  extent 
bf  another  landowner. 

8.  The  fact  that  all  the  public  road  is  not 
nsed  as  a  highway,  and  that  the  particular  part 
taken  by  an  abutting  landowner  was  not  bo 
Dsed,  Is  not  a  defense  to  a  prosecution  for  ob- 
structinf  the  road. 

AppeU  from  Wise  county  court;  J.  T.  John- 
sou,  Judge. 

Z.  T.  BobtisoD  was  conTleted  of  obstructing 
-a  public  road,  and  be  appeals.  Afflrmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
obatructlug  a  puWlc  road,  and  his  punishmtint 
assessed  at  a  fine  of  $2£>,  and  he  prosecutes  this 

appeal- 
He  objected  to  certain  records,  with  reference 
to  the  estabUshnient  of  the  public  road  In  ques- 
Oon,  from  a  Iwok  which  purported  to  be  the 
nMnutee  of  the  commissioners'  court  of  Wise 
county,  l^eee  records  oousisted  of  a  petition 
tor  the  establishment  of  snch  a  public  road, 
and  the  order  therefor,  the  report  of  the  jury 
oC  Ttov,  and  the  estaUi^ment  of  the  road. 
These  orders  were  objected  to  au  the  groond 
that  the  book  produced  to  court  oontalnlng 
thecn  was  not  proved  to  be  the  mfnntes  of  the 
«oaamtealuDerB'  court,  and  because  the  metes 
and  bounds  shown  In  said  orders  did  not  show 
tbftt  tt  WAS  the  same  road  for  the  obstructing 
of  which  he  was  tried  and  conTlcted.  We 
think  there  Is  enough  in  the  orders  dtemselves, 
designating  the  particular  road,  to  identify  It  as 
the  road  set  out  tn  the  ludlotment,  to  wit,  the 
AWord  and  Crafton  road.  True,  there  is  no  af - 
tirmattve  proof  in  the  record  showing  that  the 
book  In  whidi  the  entries  were  made  was  die 
minutes  of  the  commissioners'  court.  The 
<x)urt,  bowerer.  certifies  that  said  minutes  pur- 
potted  to  be  the  mhiutes  of  the  comiolsslouers' 
court.  This  was  a  trial  in  the  same  county  to 
whldi  these  records  belonged,  and  before  a 
ponnty  Judge  who  was  a  member  of  the  com- 
missioners' court.  If  it  be  conceded,  however, 
rbat  this  was  <:  matter  that  required  proof,  and 
of  which  the  court  could  not  take  Judicial  cog- 
nisance, to  wit,  that  the  boc^  offered  hi  evi- 
dence was  the  recwii  of  the  commissioners' 
cotirt  of  Wise  county,  yet  It  occurs  to  us,  view- 
ing the  entire  evidence  In  this  case,  that  the 
admlitiiion  of  said  testimony  could  not  have  pos- 
sibly operated  to  the  prejudice  of  the  appt'llant. 
There  was  abundant  proof  on  the  part  of  the 


state  that  the  Alvord  and  Cmftoa  nud,  irtilch 
the  aweUant  was  chaffed  wlOi  obstroctlng, 
was  a  public  road,  and  had  been  so  established 
and  used  for  10  years;  it  having  beoi  mt  oat 
30  feet  wide,  and  esuMIahed  hi  the  spring  of 
1886.  This  was  not  only  shown  by  the  state, 
but  the  defendant  bimsdf  testlflad  to  the  same 
facts;  and  the  case  leems  to  have  been  contest- 
ed, not  on  ttte  ground  that  It  was  not  a  puUic 
road  of  the  second  tdass,  bnt  that  ^pellant  did 
not  obstruct  said  road  wHlfuUy;  and  Insists  that 
the  proof  on  fids  latter  point  Is  not  sufildent  to 
sustain  Qie  verdict  It  occnra  to  us  tbat  the 
evidence  charges  appellant  with  foU  knowledge 
that  tlie  road  In  qveatton  was  a  putdlc  xoad; 
and  tbat  such  noHce  on  his  part,  when  he  un- 
dertook to  aio¥e  liUi  fence*  required  of  him  to 
take  cognizance  of  the  line  of  said  road.  He 
appears  InteatlonaUy  to  have  set  his  fence  out 
iiUo  the  road  some  five  fe^  as  be  says,  la  or- 
der to  conform  the  road  to  anottier  fenoa  line 
adjoining  his  place.  Beoauae  some  one  ^ 
may  have  treivasied  upon  the  ooad,  tUs  gave 
him  no  right  U  do  ao;  and,  when  be  was  re- 
quested to  move  bis  £enoe  back,  his  ezpEeBSton 
at  Oiat  Ume  indicates  what  his  purpose  was  In 
moving  his  fence  out  Into  the  road.  In  our 
opinion,  the  evidence  Is  ample  to  sustain  tbe 
verdict  on  this  phase  of  the  case.  Tte  oootea- 
tlon  of  the  appellant  that  aU  of  the  30  feet  laid 
out  as  a  public  road  had  not'  been  used  by  the 
party,  and  that  the  partlcniar  strip  In  question 
was  not  so  used,  we  think  la  hypercritical. 
The  fact  tbat  the  rood  had  been  cnt  out  and  es- 
tablished for  10  Tsata,  80  feet  wide,  tndtcated 
the  chamcter  of  Qie  road;  that  It  waa  a  sec- 
ond-class road,  and,  altiiough  every  partlcalar 
part  of  tiie  road  may  not  have  been  traveled 
by  the  public,  eadi  and  every  part  of  the  same 
was  a  part  of  the  public  thoroughfare,  and  ap- 
pellant had  no  tight  to  Infringe  wpva  It,  thongfa 
the  traveled  part  of  the  road  may  not  bave 
lahi  Immediately  over  the  portion  encroacbed 
upon  by  appeUant    The  Judgment  Is  afflrmed. 


STOCKTON  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Feb.  16, 

1898.) 

Card  PLATiNfl— Oothoobb. 
A  cfoiviction  for  playing  cards  In  an  out- 
house where  people  resort  cannot  be  snstained 
where  the  building  was  used  for  no  other  pur- 
pose than  a  barn  for  feeding  stock,  and  no  oth- 
er persons  were  present  than  defendant  and  an- 
other. 

Appeal  from  Broth  cotmty  court;  Thomas 
B.  King,  Jndge. 

Marlon  Stockton  waa  convicted  of  playing 
cards  In  an  outhouse  where  people  resorted, 
and  appeals.  Reversed. 

W.  J.  Oxford,  for  appellant    Mann  Trice, 

for  the  State. 

HUItT,  P.  J.  Conviction  for  playing  cards 
at  an  ouiliouse  where  people  resorted.  The 
proof  allows  tbat  appellant  and^im  Woodard 
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played  a  game  of  cards  In  the  barn  of  J.  W. 
Miller,  DO  other  persons  being  present  when 
said  game  was  played.  The  barn  was  used 
by  Miller  In  keeping  his  stock  and  storing  his 
grain.  It  was  not  an  outhouse;  and,  If  It 
was,  people  did  not  resort  there  for  the  pur- 
pose of  gaming,  or  for  any  other  purpose,  ex- 
cept to  feed  the  stock  and  attend  to  Miller's 
business  as  his  employes.  Hie  court  Instruct- 
ed the  Jury,  In  effect,  that  this  bam  was  an 
outhouse  where  people  resorted,  etc.  This 
was  not  correct,  under  the  facts  of  this  case. 
Special  instriicilon  No.  3,  requested  by  appel- 
lant, contained  the  law  of  the  case,  and  should 
have  been  given.  Said  charge  Is  as  follows: 
''If  the  Jury  believe,  from  the  evidence,  that 
the  house  at  which  defendant  played  cards  (if 
he  did  do  so)  was  the  house  of  J.  W.  Miller, 
and  was  then  and  there  used.  In  connection 
with  the  private  residence  of  the  said  J.  W. 
Mnier,  for  keeping  feed  in,  and  for  keeping 
moles  in,  for  the  private  family,  then  said 
bam  would  not  be  an  'outhouse/  within  the 
meaning  of  the  term  used  In  the  Indictment, 
and  defendant  cannot  be  convicted  for  playing 
in  said  bam,  unless  the  same  was  an  'out- 
house.' "  The  evidence  wholly  falls  to  sup- 
port the  verdict.  The  Judgment  la  reversed, 
and  the  cause  remanded. 


WARIBiLfiKY  T.  STATK 
(Coort  of  GHminal  Appeals  of  Texas.  Veh.  16. 
1898.)  . 

1NTOZICA.TIKO  Liquors — LooAbOmox  Law — Vio- 

LATIOK— WiTHOKAWAL  OV  APPBAU 

1.  A  conviction  for  violating  the  local  option 
law  will  be  reversed  where  the  evidence  does 
not  state  that  it  was  in  force  at  the  time  and 
place  where  the  offense  was  alleged  to  have  oc- 
curred. 

2.  The  M^pellant  alone  in  a  criminal  case  will 
be  allowed  to  withdraw  an  appeal. 

Appeal  from  HIU  coanty  court;  W.  G. 
Morrow,  Judge. 

Joe  Wartelsfcy  was  convlctiMl  of  violating 
tbe  local  option  law,  and  ^peala.  Beveraed. 

Mann  Trice,  for  tbe  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  ap- 
peals. 

The  statement  of  facts  before  ua  falls  to 
show  or  even  intimate  that  the  local  option 
law  was  in  force  at  the  time  and  place 
where  the  offense  Is  alleged  to  have  occur- 
red. For  this  reason  the  Judgment  must  be 
reversed. 

There  Is  a  statement  in  the  record  purport- 
ing to  be  signed  by  the  attorneys  of  the  ap- 
pellant, withdrawing  the  appeal.  Under  the 
rule  followed  by  this  court,  and  which  we 
think  is  the  only  safe  and  correct  one,  the 
appellant  alone  will  be  permitted  to  with- 
draw his  appeal;  hence  we  have  not  regard- 
ed this  statement  found  In  the  record.  Be- 
cause the  evidence  does  not  show  any  local 


option  law  In  force  under  wblch  appellant 
could  have  been  convicted,  tbe  Judgment  is 
reversed,  and  the  cause  remanded. 


MORRIS  r.  8TATBL 
(Court  of  Oiminal  Appeals  of  Texas.   Feb.  16. 
189a) 

iNTOXIOATIita  LiqUOaS— SaLSS— EVTDBSCB— RSLB- 

VASOt— EAHHLfiss  Error. 

1.  In  a  prosecution  for  violating  the  local 
option  law.  evidence  that  the  prosecuting  wit- 
ness was  furnished  25  cents  with  which  to  pur- 
chase alcohol,  and  that  he  used  it  for  that  pnr^ 
pose,  is  material,  in  connection  with  testimony 
that  he  purchased  that  amount  of  alcohol  from 
the  accused. 

2.  In  a  prosecution  for  violating  the  local 
option  law,  it  was  harmless  to  admit  testimony 
that  tbe  prosecuting  witness  was  furnished 
money  with  which  to  purchase  alcohol,  without 
■bowiDg  that  be  purchased  alcohol  therewith. 

8.  In  a  prosecution  for  violating  the  local 
option  law,  testimony  that  the  alcohol  procnred 
by  the  prosecuting  witness  was  drunk  by  others 
while  he  was  not  present  is  admissible. 

Api>eal  from  Stephens  county  court;  J.  W. 
Crudlngton,  Judge. 

Scalfe  Morris  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

W.  P.   Sebastian,  for  appellanL  Mann 

Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed for  violating  the  local  option  law,  and  bis 
punishment  assessed  at  a  flne  of  (2&  and  20 
days'  imprisonment  In  Uie  county  Jail,  and 
prosecutes  this  appeal. 

Api>ellajit  insists  that  the  court  commit- 
ted a  reversible  error  in  permitting  the 
state's  witness  Frank  Davis  to  testify  that 
about  the  8th  of  November,  1896,  he  gave  B. 
D.  Evans,  the  prosecuting  witness,  25  cents, 
to  tuy  some  alcohol;  that  Evans  took  said 
quarter,  and  was  gone  about  10  or  IS  min- 
utes, when  he  returned,  and  brought  back 
a  half  pint  of  alcohol,  which  he  and  A.  j. 
Ward  and  B.  D.  Evans  drank;  and  that  he 
gave  26  cents  to  B.  D.  Evans  on  three  or 
fonr  occasions,  that  day,  with  which  to  buy 
alcohol.  Hie  only  ground  urged  as  an  objec- 
tion to  this  testimony  was  that  it  was  not 
material,  and  was  calculated  to  prejudice  ap- 
pellant. It  certainly  was  material  for  tbe 
state  to  show  that  the  alcohol  appellant  Is 
charged  with  selltng  was  sold  to  B.  D. 
Evans,  and  that  he  paid  25  cents  for  it,  and 
in  this  connection  to  prove  that  he  was  fur- 
nished the  25  cents  by  the  witness  Davis. 
The  fact  that  he  gave  him  26  cents  on  sev- 
eral other  occasions  during  that  day  with 
which  to  buy  alcohol.  It  occurs  to  us,  was 
without  any  slgnlflcance,  as  tbe  bill  faDs 
to  show  that  he  bought  any  alcohol  with  the 
other  money.  If  It  be  conceded  that  it  was 
immaterial.  It  certainly  was  without  preju- 
dice to  tbe  appellant. 

Nor  is  appellant's  contentloQ  that  the  tes- 
Digitized  by  VjOOg IC 


To.)  MORRISON  t.  STATE.  ill 


timoiv  of  DftTlB  and  Ward,  to  tbe  effect  tbat 
tli^  dxank  alctdud  several  times  tn  the  Jus- 
tice conrt  room  whea  B.  IX  BTans  was  not 
present,  was  Inadmissible,  and  was  of  a 
character  to  prejudice  appellant,  based  upon 
any  gronnd  requiring  a  reversal  of  this  Judg- 
ment. In  our  opinion,  the  testimony  was 
admissible.  It  was  shown  that  the  alcohol 
was  procured  by  the  prosecutor,  and  carried 
to  the  Justice  conrt  room.  The  fact  that  the 
prosecutor  was  not  present  every  time  the 
other  parties  drank  of  the  alcohol  would  not 
render  tbe  testimony  Incompetent  We  fail 
to  see  how  this  character  of  testimony  could 
prejudice  the  appellant's  rigbts.  Tbe  Jury 
Indicted  the  lowest  punishment  In  this  case, 
and  tbe  proof  that  appellant  sold  alcohol  to 
B.  D.  Evans  Is  not  questioned  In  the  record. 

We  fail  to  see  how  the  remarks  of  the 
county  attorney  In  his  argument  to  tbe  Jury 
Trere  prejudicial  to  the  defendant.  The 
judgment  Is  aflSrmed. 


KING  V.  STATE. 
<Cnurt  of  Oiminal  Appeals  of  Texas.  Tbbi  16, 

Cahktiho  Pistol— DsvEiraKg. 

1.  One  Bommoned  to  tbe  aid  of  a  peace  officer, 
in  searching  for  alleged  robbers  is  entitled  to 
cany  a  pistol,  althongh  the  affidavit  as  to  the 
robbery,  made  by  him,  is  false. 

2.  If  one  snmmoncd  by  a  mace  officer  to  aid 
him  in  searching  (or  at.eged  robbers  goes  about 
his  own  business,  he  wul  not  be  protected  in 
rarrylng  a  idstol. 

Ai^ieal  frmn  Hood  county  court;  H.  T. 
Beziiy,  Judge. 

Dan  King  was  convicted  of  unlawfully  car* 
rytaig  a  plshU,  and  appeals.  Reversed. 

Mann  Trice,  for  the  State. 

HENDERSON,  J.    Appellant  was  convicted 
of  onlawfttUy  carrying  a  pistol,  and  his  punish- 
ment aasessed  at  a  fine  at  |25;  hence  this 
peaL 

The  defense  set  up  by  appellant  was  that  he 
was  summoned  by  tbe  cimstable  to  assist  In  the 
.'irrest  of  alleged  robbers,  and  tliat.  as  such 
(losse.  he  was  authorized  to  carry  the  pistol. 
Tbe  proof  on  his  part  tended  to  establish  this 
defense.  In  rebuttal  of  this  evidence,  the 
state  was  permitted  to  show  that  the  affidavit 
of  robbery  was  made  by  the  appellant  hlm- 
jielf,  to  the  effect  that  he  had  been  robbed,  and 
that  aald  affidavit  was  false;  and  that  same, 
tielng  false,  afforded  blm  no  protection  for 
'■arrying  said  pistol.  Appellant  excepted  to 
this  testimony.  The  court  also  instructed  the 
Jury  that.  If  said  affidavit  was  false,  defend- 
ant had  no  right  to  carry  a  pistol.  The  stat- 
ute authorizes  any  peace  officer  or  person  sum- 
moned to  bis  aid  to  carry  a  pistol.  There  Is 
DO  provision  making  persons  liable  for  carry- 
ing a  pistol  on  tbe  ground  that  the  affidavit, 
charging  tbe  offense  for  tbe  arrest  of  whom 
tbe  party  may  have  been  summoned  as  a 
-•osse,  was  false.   We  hold  that,  although  ap- 


pellant may  have  made  a  false  affidavit,  and 
may  have  been  guilty  of  perjury  In  doing  so, 
aUll,  If  he  was  summoned  as  a  posse  to  arrest 
die  alleged  robber,  whUe  engaged  In  such  on- 
dertaklng  he  was  not  guilty  of  an  offense  In 
carrying  a  pistol;  and  It  was  error  for  the 
court  to  have  admitted  this  testimony,  and  to 
have  chained  the  Jury  as  was  done  on  this  sub- 
ject There  is  a  phase  of  the  case,  however, 
on  which  appellant  may  be  convicted.  If  be 
left  the  officer  during  the  search  for  tbe  al- 
leged robber,  and  diverted  hia  course,  and 
went  about  other  business,  be  would  not  be 
protected.  There  la  some  evldence.ln  the  rec- 
ord tending  to  show  this.  For  tbe  error  of 
tbe  court  in  admitting  the  bestimaiy  as  above 
stated,  and  in  giving  tiie  diarge  stoted,  tbe 
Judgmoit  la  revOTsed,  and  Qts  cause  remanded. 


MORRISON  V.  STATB. 
(Oonrt  of  CHmlnal  Appeals  of  Texas.  Feb.  16, 

1898.) 

UURDBR— EVlDBiraS— RlMARKS   OV  PROSBCDTIHe 

Attorkbt. 

1.  On  a  trial  for  murder  in  the  second  degree 
for  killing  a  man  caught  in  the  act  of  adultery 
with  defendant's  wife,  it  is  error  to  allow  a  wit- 
ness to  testify  that,  on  the  hearing  for  ball,  Hie 
wife  testified  on  behalf  of  the  state,  thereby  at- 
tempting to  give  the  jury  the  impression  that 
they  were  not  husband  and  wife. 

2.  It  is  error  to  ask  the  defendant  if  he  is  not 
the  same  man  that  brutally  aasaulted  one  R., 
when  such  assault  has  no  connection  with  the 
case; 

3.  In  a  prosecution  for  murder,  it  is  error  for 
the  prosecuting  attorney,  referring  to  an  al- 
leged assault  on  another  person,  to  say,  "Yon 
never  beat  him  up  but  once,  and  that  waa  enough 
to  nearly  kiU  hhn." 

Appeal  from  district  coiirt,  Bexar  connly;  T. 
F.  Shldds,  %>edal  Judge. 
Tip  MorrUKm  was  convicted  of  murder  In  the 

second  degree,  and  appeals.  Reversed. 

James  Weir,  Ed.  Haltom,  and  Sellg  Deutsch- 
man,  for  appellant.   Mann  Trice,  for  the  State. 

HURT,  P.  J.  Appellant  was  tried  and  con- 
victed of  murder  In  the  second  degree,  for  kill- 
ing Walker  Rlchurdson.  His  punishment  was 
assessed  at  20  years*  confinement  in  the  peni- 
tentiary, and  he  appeals. 

It  appears  from  the  statement  of  facts  that 
the  killing  took  place  at  night.  Appellant  tes- 
tified that,  Just  before  the  killing,  he  detected 
his  wife  and  Walker  Richardson  (the  deceased) 
in  the  act  of  copulation,  and  that  after  tbis  the 
parties  met  out  on  tbe  street,  and  the  killing 
took  place,  the  deceased  and  tbe  appellant's 
wife  being  then  together.  A  detailed  statement 
of  tbe  circumstances  attending  the  killing  was 
made  both  by  the  defendant  and  the  witoess 
John  F.  Rodrlquez.  Defendant  testified  that 
Jennie  Morrison  (tbe  woman  with  whom  de- 
ceased was  caught  In  adultery  by  him)  was  bis 
wife.  No  witness  testified  that  Jennie  Morri- 
son was  not  the  wife  of  the  defendant.  The 
defendant  also  testified  that  he  gave  a  mort- 
gage on  some  property  to  secure  opunsel  for  his 
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defense,  and  thtt  JAnte  Honfioii  CUs  wife) 
tigaea  this  martsaee;  eln  It  would  not  bare 
been  -ralid.  Over  the  obje^iaiis  of  the  defend- 
ant "tlie  state  prond  lij  W.  8.  Anderson  that, 
«poii  the  bearing  of  and  under  the  wrli  of  ha- 
beas corpus  for  ball,  wherein  the  defendant 
was  the  applicant,  Jennie  Monriaon  was  called 
and  sn-ora,  and  that  she  was  a  wUness  for  and 
testified  In  behalf  of  the  state,  to  aU  of  which 
testimony  the  defendant,  by  his  conii*!.  object- 
«d,  because  It  was  ImnmterW,  Irrdev&ut.  snd 
jnejndldal  to  the  defendant.  In  this:  ibat  it 
was  aD  attempt  to  get  before  the  juiy  the 
■Idea  that  the  hosnable  court  hearing  the  writ 
<tt  hal»eas  corpus  had  hdd  that  Tip  MorrlsoD 
<ttie  defendant)  and  Jennie  Morrison  were  not 
linsband  and  wtfe;  and  the  oonrt  oreirided 
die  otjjectiui,  and  admitted  said  tesUmiNiy,  to 
which  ruling  the  defendant,  by  counsel,  then 
and  there  excepted."  This  was  a  very  remarka- 
ble procedure.  Appellant  had  testified  that 
Jennie  Morxtaon  was  his  wtfe.  No  witness 
had  ooDtradicted  this  statement;  and,  even  if 
there  had  been  a  conflict,  the  rule  would  have 
iMon  the  same.  Now,  to  make  the  ImpressioD 
liat  ^e  was  not  defendant's  wife,  the  fact  that 
4be  had*  testified  In  the  habeas  oncpns  procaed- 
Ing  for  the  state  was  httiodnced.  Tills  was  In 
the  nature  ot  hearsay  testimony  of  a  remai^- 
ble  duncter,  and  was  dearly  Inadmissible  for 
any  purpose.  Jennie  MorrisoD  was  not  a  wit- 
ness in  this  case. 

We  cannot  possibly  oompr^end  bow  It  was 
con^tent  for  the  state  to  prove  that  attach- 
ments had  been  Issued  by  the  state  to  Maverick 
county  for  J^mle  Morrison,  together  with  the 
return  of  the  sheriff  ot  that  county.  For  what 
pmpose  these  attadunotts  were  introduced  we 
cannot  understand,  except  to  make  the  Impres- 
sion upon  the  minds  of  the  Jmron  that  the  pros- 
ecuting officer  did  not  believe  tlsat  Jennie  Mor- 
rison was  the  wife  of  the  accused.  This  Is  a 
strange  way  of  prorlng  a  fact.  We  do  not  un- 
derstand how  appeilaut  was  responsible  for  Qie 
opinions  of  the  prosecuting  attorney. 

The  defendant  being  upon  the  witness  stand 
In  his  own  bebalf,  the  district  attorney  asked 
the  following  question:  "  are  you  not  the 
■same  man  that  some  years  ago  so  brutally  as- 
saulted old  man  Hippa,  a  pollc^an,  when  he 
■went  to  arrest  you  7*  to  which  Question  de- 
fendant's counsel  objected,  upon  the  following 
grounds:  Because  Irrelevant  and  immaterial 
and  impertinent,  not  tending  to  prove  or  dls- 
.prove  any  issue  in  the  case,  and,  If  true  or 
false,  could  neltlier  add  to  nor  detract  from  auy 
diluted  point  in  the  case.  And  the  court  over- 
ruled the  ohjectioiis,  to  which  ruling  defend- 
^t's  counsel  excepted,  ^d  defendant  replied 
to  said  question  as  follows,  '1  had  a  fight  with 
Ripps,  but  did  not  brutally  assault  him;'  where- 
upon the  district  attorney,  shaking  bis  finger 
at  defendant,  in  an  angry  tone  of  voice  said, 
'You  never  l>eat  kUu  up  hut  once,  and  that  was 
enough  to  nearly  kill  him;*  to  which  remark 
the  defendant's  couiwel  objected,  because  Im- 
p^nent,  and  calculated  and  hitended  to  hijure 
the  defendant  before  the  Jury,  and  reqticiited 


the  court  to  ins  tract  the  Jury  not  to  consider  the 
said  actions  and  remarks  of  the  district  at- 
torney, which  obdectloBB  were  overruled,  and 
said  roQnest  of  defendant's  coomA  refused.  Id 
which  defMidant  escorted."  This  bill  wns  ap- 
proved wimont  qQattflestion  by  the  trial  Jndce^ 
The  qnestion  propounded  to  defendant  wis  not 
a  proper  one,  and  was  Inadmissible  for  any 
purpose.  The  remmrfcs  oude  by  the  district 
attorn^  were  altogether  laavropa:.  He  was 
not  sworn  bi  this  cue,  but  was  permitted  to 
testify,  by  the  Judge,  that  appdlant  "bent  him 
bnt  once,  and  that  was  enough  to  nearly 
kUI  him"  (referring  to  Uli^).  Hie  court  was 
requested  to  instruct  the  jury  to  dlsngard 
tbese  remarta,  but  letnsed  to  do  sow  These 
proceedings  were  Illegal,  Inqnnper,  and  highly 
reimbensible.  The  oomrt,  of  Hba  own  motloa, 
should  have  rqmessed  ooansd,  and  thereby  se- 
cured to  the  accased  siHneiHtat  eC  a  legal  trial; 
and  his  tefnsal  to  do  this  was  addhig  sanetlen 
of  his  authority  to  the  remarks  at  comud, 
which  could  have  no  oUier  effect  than  to  prove 
Injurious  and  fanrtful  to  the  appellant  He  was 
on  trial  on  a  charge  of  murder,  and  the  iury 
were  Informed,  to  this  Hlegal  nanner,  that  he 
was  guilty  of  a  brutal  assault  on  anotber  par- 
ty. In  no  wise  connected  wltb  Oils  casi>.  Vox 
the  errors  above  discnssod.  fbe  Judgment  la  m- 
veiaed,  and  the  cause  reaumded. 


FARRBIX  V.  8TATK ' 
(Court  of  Criminal  Appeals  of  Texas.  Feb.  ISt 
1S9S.) 

ROBBBBT— SomCIB^OT  OT  BnOBITCB. 

1.  It  is  not  error,  in  a  prosecntion  for  rimple 
robbery  without  the  nae  of  deadly  weapons, 
to  Hiihmit  to  the  jury  a  robbery  widioat  the  use 
of  fireanua,  though  the  proof  shows  that  fire- 
arms were  used. 

2.  An  accused  cannot  be  acquitted  of  the 
crime  charged  because  the  proof  shows  a  graver 
crime  than  that  charged  in  the  Indictment. 

3.  Where  the  evidence  Is  coaflictiag,  the  yer- 
diet  will  not  be  distorbed  on  appeal. 

Appeal  from  district  court,  Harris  coun- 
ty; B.  D.  Oavin,  Judge. 

John  Farrdl  was  convicted  of  robbery,  and 
he  appeals.  Affirmed. 

Mann  Trice,  for  the  State. 

HBNDERSON,  J.  Appellant  was  convict- 
ed of  robbery,  and  his  puniahment  assessed 
at  confiuemeot  in  the  penitentiary  for  a  term 
of  five  years;  hence  this  appeal. 

Appellant,  by  his  first  bill  of  exceptions, 
calls  In  qnestion  the  action  of  the  court  in 
submitting  to  the  Jury  a  robbery  without  the 
use  of  firearms,  when  the  proof  abowed  that 
Qi-enrms  were  used  in  the  commission  of  the 
robbery.  We  would  observe  that  the  indict- 
ment In  this  case  charges  simply  robbery 
under  the  statute,  and  does  not  allege  the 
use  of  deadly  weapons;  and,  although  the 
proof  may  have  shown  that  appellant  used 
firearms  in  the  commission  of  said  robbery, 
still  he  could  not  be  convicted  of  said  off^ise. 


1  li-or  opinion  oiyj^^iifl^Go^te  1108- 
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■or  eoidd  be  b»  acqidttod  becanM  ttw  proof 
showed  a  graver  crime  than  that  of  irhleh 
he  vaa  cluirged.  The  charge  of  the  court 
properly  sabmltted  the  Issne  to  the  Jury, 
and  yrM  not  &  charge  npon  the  weight  of 
the  testimony.  In  onr  opinion,  the  evidence 
nipportB  the  rerdlct  The  state'8  TrttnesBee 
ithowed  an  offense,  and  the  defendant's  wit- 
nesses denied  any  offense.  Hie  credibility 
•f  the  vltnesBea  was  a  matter  for  tile  jury. 
They  decided  the  case  In  flavor  of  the  testi- 
mony for  the  state,  and  vre  see  no  reason 
to  disturb  theb:  verdict  Tbo  Jodgment  la 
affirmed. 


TTKEIX  V.  STATBL 
(Conrt  of  Grimlnal  ^peals  of  Tuas.   Felk  16, 

Criminai.  Law— Aptbal— CoMnjoTf jis  Btidbkob. 

Where  the  evidence  on  which  a  convlctitHi 
was  based  Is  conflicting^  the  verdict  wUl  not  be 
distorted  on  appeal. 

Appeal  from  Dallas  coonty  court;  Ken- 
neth Fores,  Judge. 

O.  £.  Tyrell  was  conylctsd  of  vlolaiting  the 
local  option  law,  and  be  ^weals.  Affirmed. 

SttnweU  H.  Bnssell,  tot  appellant  Ifann 
Trice,  for  the  State; 

HENDERSON,  3.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  and  20 
days*  confinement  In  the  county  jail;  hence 
tbls  appeal. 

Appellant  Insists  that  the  verdict  shonld 
not  be  permitted  to  stand  because  It  ts  not 
supported  by  the  testimony.  We  have  ex- 
amined the  record  carefully,  and  we  cannot 
agree  with  the  contention  of  appellant  Two 
witnesses  for  the  state  testify  that  the  liq- 
nld  purchased  was  Intoxicating.  It  is  trae 
several  witnesses  for  the  appellant,  together 
with  the  appellant  himself,  testified  to  the 
contrary.  But  the  credibility  of  these  wit- 
nesses was  a  matter  for  the  Jury,  and  they 
have  settled  that  Issne  In  favor  of  the  state, 
and  we  see  no  reason  for  disturbing  their 
verdict;  and  the  judgment  Is  affirmed. 


STEWART  V.  STATSt. 

<Conrt  of  CMmfnal  Appeals  of  Texas.   B>b.  16, 
1896.) 

Sommsircr  or  Recoonizascs. 
An  appeal  will  be  dismiBsed  where  the  re- 
cognisance of  a  defendant  in  a  criminal  casedoeB 
wot  Btate  botb  the  offense  charged  and  the  of- 
fease  of  whicfa  defendant  was  cooTicted,  as  pro- 
vided for  by  Code  Cr.  Proc.  1895,  art  887,  as 
anunded  by  Laws  2Stfa  L^.  p.  5. 

Ai^eal  fMm  SOUa  conaty  court;  J.  a  Smith, 
Judge. 

Vernon  Stewart  was  convicted  at  a  simple 
aaaanlt,  and  ha  appeals.  Dismissed. 
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P.  Andeiaon,  for  appeUant  Uan  IMee, 
tor  the  State. 

HSNDBRSOIf,  J.  Appellant  was  convleted 
of  a  simple  assault,  and  his  punishment  as- 
sessed at  a  fine  of  $20;  hence  this  appeal. 

No  motion  Is  made  by  the  assMnnt  attoniey 
general  to  dismiss  this  appeal,  but,  tm  an  fift- 
ivoction  of  the  reeord,  tt  la  aiM^arcnt  that  we 
have  no  Juitodlcdon  to  try  this  cause;  the 
recognlaanoe  not  hdng  snffldent  The  In- 
dtctmeat  Aasges  an  aggravated  asMidt  The 
court  iBstmeted  the  jury  to  acquit  <HC  an  ag- 
gravated  aaaaidt,  and  sabmltted  te  them  only 
the  hnoft  aa  to  whether  svpettant  was  gtdlty 
of  a  rtmpla  asiault  Vn6sx  fhta  InstPacUon 
tbe  jury  foand  Qie  dtfendant  guilty,  and  as- 
■fased  hia  punlahsaent  at  a  Sue  of  fSO;  that 
la,  the  verdict  is  reipontf  ve  to  the  Instrwtton 
of  the  oDort,  and  finds  the  dwftwirtant  gnllty  of 
a  sln&ple  aaaanlt  Artlcto  887.  Code  Cr.  PzW. 
1885,  as  amended  by  the  Twenty-Ftfih  legWa- 
tBE»  (see  Laws  2Bai  Leg.  p.  In  casea  of  ap- 
peals  to  this  court  from  ctmrlctlons  fbr  ailsde- 
■aeaaors,  raqabcs  that  the  reeogolnaiM  shall 
Tedte,  In  gaoeral  terms,  Uiat  the  par^  ivpel- 
laat,  *Hvbo  baa  bnen  coovlcted  In  this  eanae 
of  a.  misdemeanor,  and  hia  pnnlshment  aneas- 
cd  at,"  etc..  Is  a  anffldent  bond  to  give  ttbi 
conrt  jnrladietlon.  Evidently  tba  object  at 
the  Isglslatnre  was  to  almpUfy  the  reoognl- 
aance  In  soch  oases.  Beflore  the  smtndniHit 
the  statute  tequtred  that  tba  speelAc  offense 
of  which  the  party  was  charged,  and  the  of- 
fense of  which  he  was  fOnnd  gnllty,  should  be 
stated  In  the  recognisance;  and  under  said 
statute  It  has  been  the  uniform  holding  of  this 
court  that,  unless  the  recitation  of  the  of- 
fense of  which  the  party  stood  convicted  was 
property  recited  In  the  recognizance,  the  ap- 
peal wonld  be  dismissed,— Oiat  Is,  It  Is  not 
alone  sufficient  to  state  the  offense  charged, 
but  also  to  state  the  offense  of  which  the  par- 
ty vraa  convicted.  Appellant  la  execmting  the 
recognisance,  undoubtedly  undertook  to  follow 
the  law  as  It  stood  before  the  passage  of  the 
amendment,  but  failed  even  to  ctMuply  with 
that  law,  because  the  offense  charged  Is  sn  ag- 
gravated assault,  and  the  offense  of  which  he 
was  convicted  was  a  simple  assault  We  do 
not  midertake  to  say  that  If  be  bad  followed 
the  law  aa  It  stood  formerly,  the  recognisance 
would  have  been  defective,  but  that  Is  not  the 
question  i^eaoUed  to  na,  He  not  only  ftUed 
to  comply  with  die  law  as  It  formeily  atood, 
but  the  recognizance  execnted  whs  not  a  com- 
pliance with  the  amended  atatute.  Having 
failed  to  fSBccttte  a  suffldant  recognisance  as 
required  by  law,  the  appeal  Is  dismissed. 


WRIGHT  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.   Fth.  16, 

1808.) 

CamiNAi.  X^w— UviniKCS. 
An  extract  from  a  medical  hook,  as  to  In- 
toxicating qnalit?  of  malt  liqnoi;!,  written  1^ 
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one  not  a  witness  Id  the  case,  is  a  mere  state- 
ment of  tbe  writer  of  benrsny  facta,  and  inad- 
missible. 

Appeal  from  Jobnaui  county  conrt;  F.  E. 
Adams,  Judge. 

Warren  Wright  was  convicted  of  riolatli^ 
tbe  local  osftlm  law,  and  he  appeals.  Re- 
venad. 

Pobidester  &  Padeiford,  tor  appellant  Mann 
Trice,  for  tbe  State. 

DAVIDSON,  J.  Conviction  tor  vlcdatlng  the 
local  option  law.  On  the  trial  ttw  county  at- 
torney was  permitted  to  offer  in  evldoice  an 
extract  from  "v(Anme  entitled  'Materia  Medica 
and  Tberapeotlca.'  by  Boberta  Bartholow,**  in 
r^rd  to  the  conatltnoit  donenta  of  ttea*  and 
ale,  and  the  manner  of  their  production,  and 
tbe  proportion  of  alcohol  in  beer,  ale.  and  other 
malt  or  fermented  UqwwB.  This  was  object- 
ed to  by  iqtpeilant  on  varlotu  gronnda;  amouK 
others,  that  it  was  hearsay,  and  tbe  autlHir 
was  not  a  witness  hi  Oie  caae.  Excerpts  from 
books  with  reference  to  any  pardcnlar  matter 
about  lAlch  tbe  anthor  ha>  written  cannot  be 
Intzodnoed  in  evidence.  It  is  not  evidence; 
it  Is  a  mere  statemei^  of  ttie  writer  of  hearsay 
fftcti,  or  of  matter  that  bas  come  within  hie  own 
persfuial  obaerratlon,  and  in  which  he  may  be 
more  or  less  profldent  Under  tbe  rule  laid 
down  in  Bnzt  v.  State  (Tex.  Or.  A^.)  40  S.  W. 
1000,  this  testimony  was  inadmissible.  The 
jndi^nent  is  reversed,  and  tb»  canae  remaned. 


DORSEY  T.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  16, 
189S.) 

ADULTSRATIOH  —  InDICTMBVT —  SUFPICIBNCT— 

Police  Fowbr. 

1.  Under  Pen.  Code  1895.  arts.  430,  432,  pro- 
hibitinx  the  mnnufactiire  or  sale  of  any  food 
which  naa  been  adulterated  by  adding  any  aab- 
Mtance  bo  as  to  reduce  or  iajurionBly  affect  Its 
quality  or  strength,  or  by  Bubatitntiag  any 
cheaper  or  infenor  substance,  an  indictment 
should  state  tbe  particular  sabstan<^«  with 
which,  and  the  manner  in  which,  the  article  of 
food  charged  to  have  been  manufactured  or 
sold  was  adulterated. 

2.  Pen.  C^de  1895,  art  427.  prescribes  a  pen- 
alty for  the  fraudulent  adulteration,  for  tbe 
purpose  of  sale,  of  any  food,  by  auy  substance  in- 
jurious to  health.  Articles  430  and  432  prohibit 
the  manufacture  or  sale  of  any  food  adulterated 
b^  the  addition  of  any  substance  whidtt  injn- 
riously  affects  its  quality  or  streiitrtb,  or  by  the 
substitution  of  any  inferior  substauce.  Hetd, 
that  where  an  indictment  charged  the  manufac- 
ture and  sale  of  adulterated  flour,  but  did  not 
state  what  substance  was  added  to  the  flour,  or 
that  it  was  one  inlurious  to  the  health, — it  ap- 
penring,  however,  oy  the  evidence,  that  it  was 
not  injurious, — tbe  indictment  was  considered 
as  havmg  been  brought  under  the  latter  statute. 

3.  Pen.  Code  1805,  arts.  430.  432,  prohibit  the 
manufacture,  offering  for  sale,  or  sale,  of  any 
article  of  food  known  to  be  adulterated  in  any 
of  the  ways  set  forth  therein,  and  prescribe  a 
punishment  for  the  violation  thereof,  but  ex- 
empt from  the  provisions  of  the  act  mixtures 
recognized  aa  ordinary  foods,  provided  they  are 
not  tnjurions  to  health,  and  are  la1>eled  aa  mix- 
tures, stating  the  component  parts.  Hftd,  that 


the  act  was  invalid,  in  not  naming  the  particu- 
lar articles  of  food  the  adulteration  of  wliich 
was  prohibited,  or  which  were  required  to  be 
labeled. 

Appeal  from  Parker  county  court;  A.  H. 
Culwell,  Special  Judge. 

H.  B.  Dorsey  was  convicted  of  Imowingly 
and  fraudulently  adulterating  an  artlde  of 
food,  and  he  ^peals.  Reversed. 

Martin  &  Fianary  and  O.  A.  McOtil.  tot  ap- 
peOant    Mann  Trice,  for  tbe  State. 

HENDERSON,  J.  AppeUant  was  convleted 
of  knowingly  and  fraudulently  aduiteratlni; 
an  article  of  food,  and  his  punishment  asaraaeti 
at  a  fine  of  $100;  hence  this  appeal. 

As  appelant  made  a  motion  to  quash  the  In- 
formatl{Hi,  and  assigns  the  refusal  of  the  court 
to  quash  the  same  aa  error,  we  will  set  out  the 
cliarging  part  of  the  information,  to  wit:  "Tliai 
H.  B.  Dorsey  did  then  and  there  knowingly 
and  fraudulently  manufacture,  offer  for  sale, 
and  Bell  a  certain  article  of  food,  to  wit,  flour, 
which  was  then  and  there  known  by  him,  the 
said  H.  B.  Dorsey,  to  be  adnlterated,  con- 
trary," ete.  There  are  two  statutes  potainlng 
to  this  subject,  onder  either  of  wh\ch  the  in- 
dictment may  have  beat  drawn,  ^e  first  is 
artlde  427,  Pen.  Code  1806,  which  provides. 
"If  any  person  shall  fraudulently  adnltoHte, 
for  the  purpose  of  sale,  any  sntntance  intended 
for  food,  *  •  •  with  any  substance  inju- 
rions  to  health,  he  shall  be  punMied  by  fine 
not  lesa  than  ffi0.00  nor  more  than  f5(X>.(X)." 
Article  430  provides,  '^o  person  shall  within 
tUs  state  manufacture,  offer  for  sate,  or  sell 
any  article  of  food,  which  Is  by  lUm  known  to 
Ik  adnlterated  within  tbe  meaning  of  this 
law;"  and  the  punishment  assessed  la  a  flse 
not  exceeding  flOa  Article  432  of  the  Penal 
Code  undertakes  to  more  qiedflcally  define 
the  meaning  of  the  term  "adulteration,"  and  In 
what  it  consists.  As  to  foods  or  drinks,  tbe 
following  are  the  provisions  necessary  to  be 
quoted,  ao  far  as  api^cable  to  this  caae:  "(1  > 
If  any  sulntance  or  substances  bas  or  have 
been  mixed  with  It  so  as  to  reduce  or  lower 
or  injuriously  affect  Its  quality  or.  strength. 
(2)  If  any  inferior  or  clieaper  substance  or 
substances  have  been  substituted  wholly  or  in 
part  for  the  artlde."  "(6)  If  It  be  colored  or 
coated  or  polished  or  powdered,  whereby  dam 
age  is  concealed,  or  It  is  made  to  appear  better 
tlian  it  really  Is,  or  of  greater  value."  Ap- 
pended to  ihia  artlde  is  the  following:  "Pro- 
vided, that  the  state  health  oe&coc,  may,  with 
tbe  approval  of  the  governor,  from  time  to 
time  declare  certain  articles  or  preparations 
to  be  exempt  from  the  provisions  of  tills  law; 
and  provided  further,  that  the  provision  of 
this  act  shall  not  applj  to  mixtures  or  c(hd- 
pounds  TecogDize6  aa  ordlnuy  artldes  of  food, 
provided  the  same  are  not  Injurious  to  health, 
and  that  tbe  articles  are  distinctly  labeled  as 
a  mixture,  stating  tbe  componmta  of  tbe 
mixture."  The  proof  in  this  caae  ahowv 
(which  was  admitted  by  apiiellnnt)  that  tbe 
adulteration  was  of  dour;  that  Is,  flour  and 
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meal  were  mixed  or  mingled  together  by  a 
bolting  process  which  was  in  operation  in  de- 
fendant's flouring  mill.  The  mixture  or  com- 
pound coixtalned  90  per  cent  of  flour  and  10 
per  cent  of  com  meal.  The  ctmtentlon  of  the 
defendant  as  to  the  indictment  Is  that  it  should 
have  stated  how  the  adulteration  was  made; 
that  la,  the  contention  is  that  It  was  necessary 
to  prove  an  admixture  or  adulteration  of  the 
flour,  and  to  show  bow  the  same  was  adulter- 
ated, by  evidence,  and  that  the  Indictment 
should  have  contained  the  allegations,  so  as  to 
pnt  appellant  on  notice  of  what  he  was  char- 
ged to  answer.  For  Instance,  In  this  case  It 
is  Insisted  that  the  indictment  should  have  al- 
le^d  that  the  flour  was  adulterated  with  a 
certain  porUon  of  corn  meal,  and  that  said 
meal  was  a  substance  such  as  to  reduce  or 
lower  or  Injuriously  affect  the  quality  of  the 
flonr,  or  that  said  flour  was  adulterated  with 
meal,  which  was  an  Inferior  or  ch«q>er  sub- 
stance than  the  flour  with  which  It  was  mixed. 
It  occurs  to  us  that  this  contention  Is  sonnd. 
There  are  a  number  of  articles  or  substances 
which  might  be  Intermingled  with  flonr  so  as 
to  reduce  or  lower  or  Injuriously  affect  its 
quality  or  strength,  or  which  are  of  an  Infe- 
rior or  cheaper  character;  and  under  our  sys- 
tem of  criminal  pleading  the  appellant  should 
have  been  charged  with  the  particular  sub- 
stance with  which  t^e  article  in  question  was 
adulterated,  so  that  he  might  be  prepared  to 
meet  the  state's  case.  We  take  It  that  the  In- 
dictment In  question  was  brought  nnder  article 
430,  and  not  under  article  427,  Inasmuch  as 
there  Is  no  allegation,  nor  does  the  proof  Indi- 
cate, that  the  meal  shown  to  have  been  mixed 
with  the  flour  was  Injurious  to  health.  In 
fact,  the  contrary  appears.  It  fnrther  appears 
from  the  evidence  In  the  case  that  both  com- 
pounds which  are  claimed  to  constitute  the 
adulteration  are  recognized  as  ordinary  ar- 
ticles of  food,  and  are  not  injurious  to  health. 
In  such  case,  under  the  provisions  of  the  law. 
If  such  articles  are  mixed  together,  and  are 
distinctly  labeled  as  a  mixture,  the  person 
mannfacturlng  such  article  Is  not  Indictable. 
It  would  therefore  seem  to  follow  that  the  In- 
dictment, to  be  good  under  this  article,  should 
negative  the  fact  that  sucb  substances  or  ar- 
ticles of  food,  when  combined  so  as  to  produce 
a  wholesome  article  of  food,  were  properly 
labeled.  Of  course,  it  is  competent,  under  the 
police  power  of  the  state,  for  the  legislature 
to  pass  an  act  stating  In  distinct  terms,  as  to 
any  article  of  food  or  drink,  that  If  any  per- 
son, etc.,  shall  adulterate  such  article  (naming 
It)  with  any  other  substance,  without  labeling 
same,  such  person  shall  be  guilty  of  an  of- 
fense.  We  understand  this  to  be  the  rule  laid 
down  by  the  authorltleB.  Some  of  the  legis- 
lation ts  based  on  the  adulteration  of  articles 
of  food  or  drink  which  are  unwholesome  or 
Injnrlona,  and  this  appears  to  be  provided 
against  In  article  427  of  our  statute.  Other 
legislation  Is  aimed  at  the  prevention  of  frauds 


on  the  public,  to  prevent  palming  off  on  them 
an  article  of  food  ottier  or  different  from  that 
which  they  are  led  to  believe  they  are  pur- 
chasing; and,  as  to  the  latter,  the  authorities 
appear  to  hold  that  It  Is  competent  for  the 
legislature  to  prohibit  the  mixtm-e  or  com- 
pound altogether,  though  It  may  not  be  In- 
jurious or  unwholesome.  See  Powell  v.  Oom., 
114  Pa.  St  265,  7  Atl.  913,  and  authoriUes 
there  cited;  Waterbury  v.  Newton,  50  N.  J. 
Law,  f534,  14  Atl.  604;  Palmer  v.  State,  39 
Ohio  St.  236.  We  would  not  be  understood 
as  Indorsing  the  doctrine  laid  down  In  the 
above  authorities.  The  courts  have  gone  to 
great  length  In  upholding  legislation  under  the 
police  power.  In  some  decisions  It  has  been 
so  magnifled  aa  to  be  regarded  as  almost  om- 
nipotent. We  do  not  agree  to  the  doctrine 
tliat  under  this  power,  or  any  other,  the  legis- 
lature can  make  criminal  the  mixture  or  min- 
gling of  articles  of  food  which  are  wholesome 
and  nutritious,  and  prohibit  the  sale  thereof. 
We  can  add  nothing  to  the  dissenting  opinion 
of  Judge  Gordon  In  the  case  of  Powell  v, 
Oom.,  supra.  We  do  agree  to  this  proposi- 
tion, that  the  le^slature.  when  such  articles 
(namely,  articles  of  wholesome  and  nutritious 
food)  are  mixed  and  Intermingled,  can  require 
that  the  product  be  labeled,  showing  the  com- 
ponent elements  thereof,  and  punish  a  failure 
to  so  label.  We  fnrther  hold  that  the  present 
act  of  the  legislature  on  the  subject  Is  too  gen- 
eral In  Its  terms.  It  simply  embraces  all 
articles  of  food  or  drink,  without  naming  any, 
and  makea  the  mixture  of  any  articles  of  food, 
however  nutritious,  without  labeling  the  prod- 
uct, an  offense.  A  great  many  articles  of 
food  are  mixed  and  combined  together,  and 
such  combinations  are  not  only  harmless,  but 
are  healthy,  as  articles  of  food;  and  to  require 
all  such  articles  to  be  labeled,  so  as  to  show 
the  constituent  elements  composing  the  same. 
It  occurs  to  us,  Is  extremely  onerous  legisla- 
tion. We  bold  that  an  act  on  this  subject,  to 
be  enforced,  should  name  the  particular  article 
of  food,  the  adulteration  of  which  Is  prohliv 
Ited  by  the  legislature,  and  which  Is  required 
to  be  labeled.  In  all  the  cases  on  this  subject 
which  tiave  come  to  our  notice,  the  legislature 
appears  to  have  directed  the  law  to  some  par- 
ticular article  of  food  or  drink.  For  Instance. 
In  the  Powell  Case,  supra,  the  act  was  for  the 
purpose  of  prohibiting  the  manufacture  of 
oleomargarine.  Now,  as  bearing  on  the  sub- 
ject before  us,  we  bold  that  It  would  be  en- 
tirely comiwtent  for  the  legislature,  by  an  act, 
to  prohibit  the  sale,  etc.,  of  flonr  mixed  with 
meal,  or  any  other  wholesome  article,  without 
properly  labeling  the  product  of  such  combina- 
tion. They  have  not  done  this.  The  prose- 
cution Is  attempted  to  be  maintained  under 
the  general  act  to  protilbit  the  Intermixing  of 
all  foods.  We  do  not  believe  that  It  was  com- 
petent for  the  legislature  to  do  this.  The 
Judgment  Is  reversed,  and  the  prosecutkm  <a- 
dered  dismissed. 
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BHOCK  T.  STATB 
(Conrt  of  Obninal  Appeals  of  Texas.  Feb.  23. 

Dl8TDRBl»8  THB  PUOE— EtIDBKOB— ISIOB*. 

1.  Testinionr  that  the  Bwearlng  .of  a.  poitid- 
paDt  waa  the  cause  of  the  Sght  is  not  obje<>- 
ttonable,  aa  a  conclnsion  of  tbe  whoess. 

2.  Id  a  prosecution  for  disturbing,  tbe  peace, 
evidence  of  tbe  swearing  of  a.  participant  inune- 
dlately  preceding  tbe  fi^t  is  admisaible  as  part 
of  the  res  gestae. 

3.  The  aBs^nbllng  of  people  in  a  pttUic  wchoai 
bouse  to  relwane  for  a  publle  entoEtaiBiiieiit 
does  not  Chang*  the  pamic  characfr  of  tbe 
place. 

4.  In  a  pweentfanr  Cirr  dbttubhig-  Qic  pesce* 
where  ail  the  eridenee  showed  that  the  iissiia 
bir  wea  being,  conducted  la  an  oederijr  manner, 
the  submission  of  an  laane  on-  that  point  waa 
property  refused. 

Appeal  from  Knox  county  conrt;  G.  Hood, 
Judg& 

EanuBt  Brock  waa  convicted  oC  dlatnrblng 
the  peace,  and  appeals.  Afflraied. 

J.  M.  Sfiorsan,  for  appcUant  Itam.  Ttlce, 
for  tbeStata. 

HDBT,  P.  J.  Asip^tent  vm  ciMiTlctad  of 
dtoturbliig  the  peaces  and  hla  puniahmeDt  a*^ 
aeaaed  at  a  fine  of  o&a  dollar;  haaw  tiUa  ap- 
peaL 

Appelant  preBoatad  the  ftllo^ng  Mil  of  ex>- 
cepUons,  to  wit:  "Bo  It  rcmenriwed  that,  ba- 
the trial  of  tbe  abvFe  entitled  and  numbered 
eanae.  the  county  attorney  asked  tbe  Bfiate** 
wltnesB  Oscar  Ronse  If  the  cursing  and  awear- 
tng  of  tbe  defendant,  'testified  to  by  tbe  said 
witDess,*  waa  the  cause  of  the  fight  beti\'eeB 
the  said  witneM  and  Baxter  Fortenlierry;  to 
which  question,  and  tho  answer  thereto,  de- 
fendant's counsel  then  and  tbere  objected,  for 
the  reason  that  It -called  for  tbe  coruoIuslOB  of 
the  witness,  waa  Irrelerant  to  any  Issob  in  the 
caae.  and  prejudicial  to  tbe  defendant;  whlcta 
objection  was  overruled  by  the  court,"  etc 
"Hie  special  gronnd  stated  as  an  objection  to 
said  testimony  Is  that  it  called  for  a  conclu- 
sion of  the  witness.  So  far  as  we  are  ad- 
vised by  the  bill  itself,  this  contentton  is  not 
sound.  We  cannot  conceive  of  a  case  where 
the  witness  could  not  state  as  a  fact  that  cer- 
tain cnrsinfT  and  swearing  was  the  cause  of 
a  fight,  and  bis  statement  would  not  be  his 
opinion  unless  a  sbortband  rendering  of  tbe 
^cts  could  be  considered  an  opinion.  If  A. 
corses  B.,  and  thereupon  B.  strikes  A.,  a  wit- 
ness could  well  state  that  tbe  cause  of  the 
dUBculty  waa  tbe  cursing  of  "B.  by  A.  Enough 
of  the  testimony  in  connection  with  tbe  ad- 
mitted evidence  Is  not  stated  in  the  bill  to  en- 
able us  to  speak  advisedly  as  to  wta^ber  said 
testimony  was  Irrrievant.  Tbt  fight,  so  far 
as  we  are  informed  by  the  bill  of  exertions, 
ensued  immediately  on  the  cursing,  and  was  a 
part  of  the  res  gestae  of  said  dlsttirbance.  If 
this  were  not  so,  the  bill  should  have  stated 
that  the  fight  occurred  some  time  after  the 
cursmg  and  swearing,  or  sufficient  of  the 
facts  should  have  been  stated  to  show  that 


tbe  tiro  oecuToicea  wen  not  a  part  and  par- 
cel of  tbe  aama  tranaactlon. 

Ajapellant  alao  complains  that  tbe  conrt  did 
not  give  hla  special  inatructlona.  The  first 
special  Instmctioii  leQuested  waa  m  fellowa: 
"The  jury  are  instructed,  at  tbe  request  of 
conned  fbr  defendant,  that  If  they  find  tram 
the  evldeuce  that  the  persona  assembled  at 
tlie  GUlfti^e  achool  honae  on  the  oocaalon 
charged  In  the  IndlctaBUt  weze  so  assembled 
for  a  prlTBte  pupoae^  then  aneb  paipose 
would  detenntne  the  character  of  Ibe  plaoe» 
and  It  would  thwefore  be  a  i«lvate  place;  and. 
If  you  so  find,  you  will  find  the  defwidant  not 
gnilty."  TbA  proof  ahows  -  that  the  adHkol 
house  In  qoestloD.  was  &  pnbUe  place;  that,  on 
the  portlcalar  ocoaalon  when  the  disturbance 
la  aUesed  to  have  occurred  about  one  half 
doeen  people  wwe  then  assembled  for  a  re- 
hearsal prepantoiy  to  a  public  exhibition. 
This  assembly,  thongb  in  a  sense  for  prlTate 
pocposea  to  rdiearae,  was  In  a  pnbUc  place, 
and  these  people  were  then  and  there  assem- 
bled and  conducting  thenuelTea  In  a  lawful 
manner;  and  we  do  not  concdve  that  the  tftct 
that  It  waa  a  pflvate  lebeanal  would  strip 
tbe  place  of  ita  pnUIo  cbanuitw,  and  the 
court  waa  not  roQulred  to  give  the  requested 
Instmctioas. 

The  second  reqweted  instmctUma  required 
tbe  Jury  to  find  that  the  perssnn  asaembled 
tbere,  oB  tbe  oecaskm  when  the  disturbance  la 
said  to  have  oocorred,  were  conducting  tbem- 
sAvea  In  an  uderly  mannwy  bsAMre  th^ 
could  con^et  the  dffiTendant  Aa  we  regard 
the  testimony,  there  waa  no  Issue  upon  this 
question  until  the  dJstnrbanee  by  tbe  appel- 
lant Hw  evMom  Is  all  one  way,  that  tbey 
were  quietly  retaearsbig  the  dialogue,  prcpar- 
btf  for  Ibe  exblUtlon. 

Nor  was  the  third  requested  spedal  Instruc- 
tion rendered  necessary.  The  language  need 
the  defendant  wm  erldenOy  calculated  to 
disturb  the  persons  assembled  there.  Tbere 
was  no  queatton  about  this.  The  Jndgnwmt  la 
affirmed. 


PAfflEB  T.  STATBL 

(Court  of  Criminal  Appeals  of  TfexasL  Vcbu  28, 

1898.) 

CamiiTAL  L*w— Rkcord  os  Appbal. 
Where  the  evidence  adduced  on  the  trial  is 
not  incorporated  in  the  record,  an  order  ovw- 
ruliug  a  motion  for  a  new  trial  oa  the  ground 
of  newly-discovered  evidence  cannot  be  review- 
ed. 

A^al  firom  dlstxtct  couit,  Marion  county; 
J.  U.  Talbot.  Judge. 

G.  B.  Page  waa  convicted  of  arson,  and 
appeals.  Affirmed. 

Mann  Trice,  for  tbe  Ststa. 

DAVIDSON,  J.  Appellant  was  conrlcted 
of  arson,  and  bis  punlsbnt^t  assessed  at  ftre 

years'  confinement  In  the  penitentiary;  hence 
this  appeal.  _  . 
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The  evMeiiM  addoeed  on  tbe  trial  m  the 
court  below  im  not  inearoaraieA  In  the  reeord. 
In  motion  tor  a  new  trial  appellant  ntgg««ti 
that  he  has  dteeorered  taBtiinonT  alnee  his 
eon^ccion  that  woold  be  of  mstalal  mftn>< 
tage  to  him  upon  another  trial.  The  tes- 
timony of  which  he  apeiUtt  la  not  hi  theiw* 
ord,  eltfav  by  affldavlt  w  otherwise;  and, 
if  it  WHS^  as  before  stated,  the  testimoior 
adduced  on  the  trial  is  not  before  vs,  and 
we  could  net  Int^lgnttly  rerlorw  the  matttr. 
TbB  iodgment  Is  affirmed. 


BALES  T.  STATB. 
(Conrt  ot  Criminal  Appeals  of  Texas.  Feb.  23, 

1808.) 

IHOEST — CORROBOSATION  OF  PbOSZCUTOR. 

in  a  proseration  for  Incest,  the  prosecnting 
witness  Is  sufficiently  corroborated  where  de- 
fendant testifies,  on  liis  own  behalf,  that  **I 
don't  think  I  did  snch  «  thlDf ;  1  might  have 
done  it  in  my  sleep." 

Appeal  from  district  conrt,  Delta  conBty; 
Howard  Ten^leton,  Jndge. 

Tom  Bales  was  convicted  of  Incest,  and 
appeals.  Affirmed. 

If  aan  Trice,  for  t2ie  State. 

HUier,  P.  7.  AppeUant  was  oonrleted  of 
Incest  with  bis  niece,  Utss  BUa  Rose.  No 
bills  of  exception  ai^ear  In  tlie  record, 
niere  Is  no  complaint,  by  bill  or  in  motion 
for  a  new  trial,  of  the  charge  of  the  court. 
Tlie  only  question,  therefore,  for  our  ded- 
afon,  is  the  soffleieB^of  tlw  eridenco  to  sny- 
port  the  convletion. 

This  case  ccmtains  a  most  remarkable  state 
of  facts.  MisB  inia'Rose  (at  the  thne  of  tbe 
trial  Mrs.  Ella  Oarbln)  testlfled  that  her  an- 
cle (appelant)  had  Intercenrse  with  her  ser- 
cral  times  along  about  the  IBth  of  July; 
that  she  Is  in  a  family  way;  that  defendant 
is  tbe  faOer  of  her  child;  that  he  had  In- 
tercourse with  her  In  Delta  county,  Tex.  **I 
did  not  give  Urn  permission  to  have  inter- 
ooorse  wl&  me.  My  monthlies  bad  stopped 
about  a  day  and  a  half  t)efore  he  had  Inter- 
course with  me."  It  is  impossible,  from  a 
readtag  at  Iwr  testlmoay,  to  ascertain  wheth- 
er appellant  Itad  Interconrse  with  her  more 
than  one  time.  While  she  says  that  be  had 
Intercoone  with  her  several  times,  yet,  when 
we  rend  all  of  her  testimony,  it  appears  to 
us  that  tikere  was  but  one  act  of  Interconrse, 
and  that  this  was  irtille  slie  was  aeteep.  She 
was  aroused  from  her  slumber  by  iwln,  tbe 
pain  aecsnlag  to  extend  orer  her  entire  body. 
But,  be  this  as  it  may.  the  question  before 
us  im,  whetber  she  is  snfflclently  corroborat- 
ed. The  defendant,  very  unwisely,  took  tlie 
stand,  and  testlfled,  in  chief,  that  be  nerer 
did,  with  bis  knowledge,  have  carnal  inters 
eonrse  with  Miss  Ella  Boee,  on  or  about  tbe 
30th  of  Jidy,  or  from  the  ISth  to  the  80th 
day  of  July;  that  he  never  made  any  prop- 
osHlon  to  have  intercourse  with  her;  that 


he  mmt  had  lataraoiun  with  her,  in  ^ 
nonth  of  Jidy,  that  he  knew  of;  or  tliat  be 
had  janjr  knonriadge  of.  Upon  c was  mm- 
InsUon  Jw  lays:  *^  dont  fliiift  £  did  suefa 
a  thing.  I  Bdght  luife  done  so  in  my  ilaip." 
This  Is  A  EcmatkaUe  tsalt  of  tdiamttter  -pw- 
talnbig  to  .UK  unclerand  niece.  Th«y  both 
seem  to  be  very  much  tndlned  to  have  .tn- 
tereonne  with  one  .uioth»  whUe  asleep. 
Heaaya  1hat,  .lf  be  did,  he  did  not  ham  any 
imowledge  of  what  he  was  doing;  It  may 
have  been  possible.  It  Is  a  remarlcaUe  fast 
that  .a  man  could  have  intercouse  with  a 
womsn  and  not  know  it  It  might  -be  poaal- 
ble  that  a  man  could  -ponetrate  a  woman, 
and  have  .intercourse  with  ber.  whQe  she 
was  aateep;  bnt  It  would  be  a  nsnackaUe 
ease  in  which  a  man  could  have  Intercourse 
with  a  woman,  and  not  be  awara  of  It,  eape- 
dally  -when  the  parties  were  not  aleepiiv 
together.  We  'want  no  better  eomAoratlfln 
of  the  aocoxcpllce.  Miss  Baia.Bose,  than  tJse 
testimmor  of  tha  aiweUant  Hs  evldentUr 
knew  that  had  Intereourse  with  bis  nteoe, 
and  did  not  want  to  admit  or  deny  it  direct- 
ly. We  think  the  testimony  of  the  acoom- 
pUoe  Is  amply  Bondbonted  by  that  of  tlie 
testimony  of  tiw  appellant  'This  bslng  tin 
only  qaestian  tsr  our  eonsldemtion,  the  indg- 
ment  la  affirmed. 


McCDLCDUCFfi  v.  STATB. 
'(Gourt  of  Criminal  Appeala  of  Texas.  IVb.  SB. 
1SB8.) 

BaiAoa  or  ths  Pkacb— EnnKsos— 'Fbxjudioial 
Erhob. 

1.  In  a  prosecution  for  breach  of  the  peace 
It  is  error  to  allow  a  witness  to  testify  to  state- 
ments made  by  defendant's  wife,  at  the  time 
the  offense  charged  weis  eoatmitted.  which  eve 
calculated  to  prejudice  defendant. 

2.  In  a  prosecution  for  breach  of  the  peace 
it  ifl  error  to  allow  the  prosecuting  witness  to 
testiff  that  she  had  supported  defendant's 
family  for  two  years,  and  that  she  had  ordered 
defendant  away  from  the  house,  as  he  was  a' 
disgrace  to  tbe  fkmlly,  as  not  being  material  to 
the  case. 

Appeal  from  Dallas  county  eonrt;  EeoDetb 
Poree,  Judge. 

John  6.  HeCiUlottgb  was  convicted  of  using 
abusive  language,  calculated  to  produce  a 
breach  of  tbe  peooe.  Beveraed. 

W.  O.  Williams  and  L  R.  Oeland,  tat  appel- 
lant.  Mann  Trice,  for  tbe  State. 

HURT.  P.  J.  Appellant  was  convicted  ia 
using  to  and  concerning  one  Mies  Tbnla  Hogg 
violently  abusive  langoage,  under  drcnraston- 
ees  calculated  to  produce  a  breach  of  the 
peace.  "1^  state  proved  by  Ihe  witness  Thula 
Hogg  that  the  wife  of  John  8.  MeCullough 
was  at  home  when  he  came  tbeie,  and  at  the 
time  that  the  language  was  used  for  which  tUs 
prosecution  was  being  had,  and  lhat  tbe  wife, 
when  be  came  there,  at  tbe  time  ortered  htm 
to  leave,  and  told  him  that  she  would  never 
live  with  him  again,  and  again  ordered  him  to 
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leave  tfae  place,  ttaUng  that  she  would  not  live 
with  him,  because  he  had  failed  to  support  her. 
and  because  he  would  not  work,  and  because 
he  would  not  dress  to  suit  her,  and  that  he 
was  a  disgrace  to  her  and  her  faml^ty.  To  all 
of  which  said  testimony,  and  the  Introductioo  of 
the  same,  the  defendant  objected,  because  It 
was  hearsay;  because  It  was  Inadmissible,  and 
Immatoial  In  this  case,  and  prejudicial  to  the 
defmdant;  and  because  It  was  proving  staie- 
ments  of  the  wife  in  an  indirect  way,  while  un- 
der the  law  the  wife  could  not  have  testified 
against  her  husband."  This  testimony  was 
clearly  inadmissible,  and  had  nothing  to  do 
with  this  case,  and  was  strongly  calculated  io 
prejudice  the  defendant  before  the  Jury,  and 
should  not  bare  t>een  admitted.  The  state  I 
proved,  over  the  objections  of  appelant,  that 
Miss  Thula  Hogg  had  supported  the  family  of 
the  defendant,  J.  S.  McCullongh,  for  the  past 
two  yean,  and  that  she  bad  frequendy  order- 
ed the  defendant  to  stay  away  from  their 
house;  that  the  defendant  did  not  dress  to  suit 
her;  that  defendant  was  a  disgrace  to  the  fami- 
ly. This  was  objected  to,  and  a  proper  bill 
of  exceptions  reserved.  These  farts  were  not 
admissible,  atid  served  no  legal  purpose  In  this 
case,  and  should  not  have  been  admitted.  Ap- 
pellant not  only  objected  to  the  Introduction  of 
these  facts,  but  moved  the  court  to  exdnde  tfae 
same  from  the  Jury,  which  was  refused,  and 
a  bill  of  exceptions  reserved  to  this  action  of 
the  court.  The  court  should  have  withdrawn 
the  testimony  from  the  Jury  under  proper  In- 
structions. For  the  erron  above  Indicated, 
judgmoit  la  reversed,  and  the  cause  remanded. 


UAIS  V.  STATE. 
<Court  of  Orimisal  Appeals  of  Textm.  Feb.  28, 

189a) 

Ckimiital  Law— Bvidkkck. 
Defendant,  on  trial  for  carrying  a  pistol, 
should  not  he  asked  by  the  state  if  be  had  not, 
on  other  occasions,  been  charged  with  a  like 
offense;  unlawfully  carrying  a  pistol  having  no 
bearing  on  one's  credibility. 

Appeal  from  Motley  county  court:  A.  R. 
Anderson,  Judge. 

George  Bain  appeals  from  a  conviction.  Re- 
versed. 

W.  M.  Smith,  for  appellant   Mann  Trice, 
for  the  State. 

HBNDBRSOX,  J.    Appellant  was  convicted 
of  carrying  a  pistol,  and  his  punishment  as-  i 
sessed  at  a  fine  of  $35;  hence  this  appeal,  | 

Upon  the  trial,  the  defendant  being  on  the  ' 
stand  as  a  witness  in  his  own  behalf,  the  state  ; 
asked  him  "If  It  la  not  a  fact  that  you  have 
been  heretofore  charged.  In  a  number  of  in- 
stances, tn  this  county,  with  like  offense";  to 
which  he  replied,  "I  have  been  charged  be- 
fore with  like  offenses;  I  don't  know  how 
many  times."  This  evidence  was  clearly  In- 
admissible.  The  fact  that  a  man  unlawfully 


carries  a  pistol  Is  no  bar  upon  his  credibility  as 
a  witness,  lowest  penalty  attached  to 

this  offenae  Is  a  fine  of  The  Jury  as- 
sessed a  fine  of  9B5.  This  Illegal  testimony 
may  have  caused  this  result  The  defense 
was  that  appellant  was  a  traveler.  It  ap- 
pears from  the  record  that  he  lived  In  Motley 
eonnty,  about  8S  miles  on  a  direct  line  from 
Childress,  the  pohit  of  his  destinadon,  and  In 
going  to  which  place  on  this  Journey  he  passed 
through  portions  of  several  counties.  He  ar- 
rived at  Childress  about  1  o'clock  In  the  day, 
and  remained  overnight  returning  home  the 
next  day.  Unquestionably,  this  raised  the  Is- 
sue whether  or  not  ho  was  a  traveler  at  the 
time  he  was  charged  with  carrying  the  pIstoL 
The  illegal  evidence  may  have  Induced  the 
jury,  notwithstanding  they  might  have  be- 
lieved he  was  a  traveler,  to  And  against  him 
because  of  his  habit  of  carrying  pistols. 

Under  the  circumstances  of  this  case,  we  be- 
lieve the  defendant  had  a  good  defense.  He 
was  evidently  a  traveler.  We  are  aware  that 
the  decisions  upon  this  point  are  not  harmoni- 
ous. See  Darby  v.  State,  23  Tex.  App.  407. 
5  S.  W.  90;  Price  v.  State  (Tex.  Or.  App.)  29 
8.  W.  478;  Stanfleld  v.  State  (Tex.  Cr.  App.) 
34  S.  W.  116;  Bubanks  v.  State  (Tex.  Cr.  App.) 
40  S.  W.  973;  Stayton  v.  State,  Id.  299.  The 
fact  is  that  It  Is  difficult  to  tell,  under  Uio  stat- 
ute, who  Is  a  traveler.  The  statute  uses  the 
term  "traveler,"  and  exempts  all  such  from 
liability  or  punishment  for  carrying  a  pistol. 
The  general  definition  of  a  "traveler,**  In  the 
dictionaries.  Is  "one  who'travels  In  any  way: 
one  who  makes  a  Journey,  or  who  goes  from 
place  to  place."  See  Cent  Diet;  Webst  Diet 
By  this  term,  construed  under  Its  ordinary 
meaning,  almost  any  one  who  goes  from  placv 
to  place  would  be  exempt  from  the  operation 
of  the  law.  We  <?o  not  understand,  howera', 
that  It  was  the  object  of  the  lawmakers  to 
place  this  liberal  construction  on  the  statute 
by  the  use  of  this  term.  Article  9,  Pen.  Codo 
1895,  requires:  "All  offenses  shall  be  plainly 
defined,  and  the  Import  of  the  language  shall 
be  construed  without  regard  to  the  distinction 
usually  made  between  the  construction  of 
penal  laws  and  laws  upon  other  subjects,  and 
no  person  shall  be  punished  for  an  ottaiBo 
which  Is  not  made  penal  by  the  plain  Imports 
of  the  words."  Article  25,  Code  Cr.  Proc- 
l^O.^.  provides:  "The  provisions  of  this  Code 
shnU  be  llt)erally  construed  so  as  to  attain  the 
objects  Intended  by  the  legislature,  the  preven- 
tion and  suppression  and  punishment  of 
crime."  If  the  liberal  definition  Is  given  to 
the  word  "traveler,"  almost  every  person  who 
goes  from  one  place  to  ano>ther  may  be  con- 
sidered a  travder.  If  a  statutory  interpreta- 
tion or  construction  is  enforced,  It  Is  difficult 
under  the  definition,  to  determine  who  Is  a 
traveler.  We  would  suggest  In  this  state  of 
uncertainty,  that  the  legislature  define  what 
la  meant  1^  a  "traveler."  For  the  error  above 
pointed  out  the  Judgment  Is  reversed,  and 
the  cause  remanded. 
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BBLGHBB  T.  STATE.' 
(Court  of  CrinUnal  Appeals  of  Texao.  Feb.  23, 
1808.) 

KaTB— InTBUOTlOXI  — HarmLI»8  EbBOH— iBDICT- 
NinT— SuT  FICl  SK  OT. 

1.  In  8  prosecution  for  rape,  it  is  harmleas 
t'rror  to  instruct  that  iwnetration  could  be 
proved  by  either  positire  or  circumstantial  evi- 
dvace,  where  the  proof  was  of  a  positive  na- 
ture. 

2.  The  statute  repairing  indictments  for  rape 
to  charge  that  the  prosecutrix  was  not  the 
wife  of  defendant  applies  only  where  the  wo- 
man was  so  mentally  diseased  as  to  have  no  will 
to  oppose  the  act,  or  where  she  was  under  15 
years  of  a^e. 

Appeal  from  district  court,  McLennan  coun- 
ty; Samuel  B.  Scott.  Jndge. 

Joe  Belcher  was  oonrloted  of  rape,  and  ap- 
peals. Affirmed. 

Samuel  H.  Clayton,  for  appellant.  Maun 
Trice,  tbr  the  atate. 

HENDBRSON,  J.  Appellant  waa  convicted 
of  rape,  and  bis  punishment  assessed  at  con- 
finemeDt  in  the  penltentiaiy  for  a  term  of  Qve 
years,  and  he  prosecutes  this  appeal. 

Appellant  exc^ta  to  the  charge  of  the  court 
because  In  the  charge,  on  the  question  of  pene- 
tration, it  Instructed  the  Jury  that  this  could  be 
proved  by  positive  or  circumstantial  evidence. 
The  proof  on  this  subject  waa  of  a  positive 
nature,  and  we  fall  to  see  how  a{>pdlant  was 
injtired  by  the  charge  given,  or  by  the  failure 
of  tbe  court  to  further  define  circumstantial  evi- 
deoce. 

The  testimony  elicited  from  the  witness 
Isaac  McLennan  on  cross-examination  by  the 
atate  was  clearly  incompeteDt,  but  no  excep- 
tion was  made  to  it  until  after  the  answer  had 
been  elicited;  and  then  the  court  was  request- 
ed to  strike  out  and  suppi-ess  the  same,  and 
the  jiuy  were  instructed  to  disregard  the  same. 
We  would  also  observe  In  this  connection  that 
the  question  immediately  followhig  this  trans- 
action, propounded  hy  the  county  attwney,  was 
clearly  of  an  Ill^al  character,  and  be  must 
have  known  that  It  was  Illegal  when  he  pro- 
pounded it.  This  conduct,  white  reprebenal-. 
ble,  is  not  of  that  character  that  would  author- 
ize use  to  reverse  this  case. 

There  is  nothing  in  ^pellant's  motion  In  ar- 
rest of  Judgment  based  on  the  failure  of  the  in- 
dictment to  charge  that  the  prosecutrix  was 
not  the  wife  of  appellant.  This,  under  the 
statute,  applies  only  to  two  characters  of  per- 
sons on  wlwm  a  rape  may  be  committed.  One 
Is  rape  upon  a  woman  being  so  mentally  dis- 
eased at  the  time  as  to  have  no  will  to  expose 
the  act  of  carnal  fcnowtedge,  and  the  other  is 
the  carnal  knowledge  of  a  female  under  the  age 
of  15  years.  In  all  such  cases  the  statute  re- 
quires that  the  Indictment  should  contain  the 
all^^atlon  that  sucb  person  la  not  the  wife  of 
the  defendant  We  do  not  tmderstand  this  to 
apply  to  an  ordinary  charge  of  rape  by  force, 
threats,  or  fraud  on  a  woman  of  the  age  of 
consent.  Mo  enor  qq^rtng,  tiu  Judgment  Is 
afllrmed. 

3  For  opinion  on  rehearing,  see  44  S.  W.  1106w 


STANLET  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Feb.  28, 

1S98.) 

HomClDB —  EviDSaCB  —  JCSTIFIABLC  HOMtCIDB— 

IXSTRUCTIOSS. 

1.  It  is  not  error  in  a  prosecution  for  man- 
slaughter, to  ndiuit  all  that  occurred  nt  the  con- 
verHiitiun  20  minutes  before  the  homicide,  in- 
cluding the  conversation  itself,  where  it  was 
the  origin  of  the  difficulty. 

2.  The  prosecution  may  show  on  cross-exam- 
ination that  an  accused's  witness  bad  lieen  pre- 
viously convicted  of  a  felony,  and  sent  to  the 
penitentiary,  aa  evidence  going  to  his  credibili- 
ty. 

3.  It  is  not  error  to  fail  to  charge  as  to  the 
presumption  arising  from  the  use  of  deadly 

weii|)ou8  by  deceased  in  a  prosecution  for  man- 
slaii}.'bter,  where  an  instruction  is  friven  that,  if 
deceiised  made  an  attack  on  accused,  and  it  rea- 
sonably appeared  to  him  that  bis  life  was  in 
danger,  or  uiat  he  was  in  dang«r  of  serious  bod- 
ily harm,  the  accused  would  have  a  right  to  kill 
deceased. 

4.  In  a  prosecution  for  manslaughter,  an  in- 
struction that  accased  had  a  right  to  pursue  de- 
ceased if  attacked  by  him,  and  to  continue  to 
shoot  until  be  twlieved  himself  out  of  danger, 
and  that  he  had  such  right  if  it  reasonably  ap- 

E eared  to  him  that  deceased  was  seeking  to  get 
ehind  a  wall,  or  in  the  dark  to  renew  the  at- 
tack, and  that,  if  there  waa  a  reasonable  doubt 
on  this  point,  accused  should  have  the  benefit 
thereof,  wao  sufficiently  favorable  to  defendant. 

Appeal  from  district  court,  HIU  county; 
J.  M.  Hall.  Judge. 

Nuck  Stanley  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Affirmed. 

UcKlnnon  &  Oarlton,  Cor  appellant.  Mann 
Trice,  tor  the  State. 

HUBT,  P.  J.  Appellant  waa  convicted  of 
manslaughter,  and  his  punishment  assess- 
ed at  four  years  in  the  penitentiary;  hence 
this  appeal. 

Appellant,  by  his  first  bill  of  exceptions, 
calls  in  question  the  action  of  the  court  in 
admitting  certain  testimony  in  connection 
with  an  altercation  that  occurred  between 
appellant  and  deceased  about  20  minutes 
before  the  homicide.  This  altercation  was  the 
origin  of  the  transaction,  and  almost  a  part 
of  the  res  gestae  of  the  homicide  itself.  It 
was  the  cause  of  the  killing,  and  the  lan- 
guage used  between  the  parties  on  that  oc- 
casion was  certainly  admissible.  This  ap- 
pears to  have  been  the  extent  of  the  court's 
ruling;  but,  if  the  court  had  admitted  all 
that  had  occurred  between  the  parties  at 
that  transaction,  there  would  have  been  no 
error.  It  was  competent  for  the  state,  in 
the  cross-examination  of  the  defendant's  wit- 
ness Pat  Dillard,  to  show  by  him  that  he 
had  previously  been  convicted  of  a  felony, 
and  sent  to  the  penitentiary,  as  evidence  go- 
ing to  his  credit.  There  was  no  error  In 
the  court  failing  to  charge  the  Jiuy  aa  to  the 
presumption  arising  from  the  use  of  deadly 
weapons  by  the  deceased,  as  is  provided  by 
the  Penal  Code  of  1895.  The  court  gave  a 
charge  on  self-defense,  embracing  nil  that 
appellant  could  ask  for  on  this^ajibject  .It 
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deceased  made  any  attack  on  tbe  appellant 
at  all,  It  wafl  wltb  a  pistol;  aad  tbe  court 
Instructed  tbe  Jury,  If  deceared  made  an  at- 
tack on  the  defendant,  and  it  reasonably  ap- 
peared to  blm  that  his  life  was  In  danger, 
or  he  was  In  danger  of  serlons  bodily  harm, 
that  he  would  have  a  right  to  kill  deceased. 
Kor  did  the  court  commit  any  error  In  tbe 
charge  glren  on  self-defense,  and  the  right 
of  appellant  to  oontlnoe  shooting  his  assail- 
ant, and  to  pursue  him  as  long  as  necessary 
In  order  to  protect  himself.  The  Jury  are 
distinctly  told  that  appellant  had  a  rl^t,  If 
attacked  by  deceased,  to  pursue  him,  and  to 
continue  shooting  until  be  believed  himself 
out  <kC  danger,  but  that  he  bed  no  right  to 
pnme  and  to  shoot  deceased  after  he  be* 
lleved  that  he  was  no  longer  in  danger.  Tbe 
court  not  only  gave  tbls  charge,  but  gave 
a  charge  reqoeeted  by  defendant  on  tbe  same 
snbject,  to  the  effect  that,  if  deceased  made 
an  unlawful  attack  on  tbe  defendant,  de- 
f^dant  bad  titie  right  to  pursue  blm,  and 
bo  continue  to  shoot  at  blm,  If  it  reasonably 
appeared  to  tbe  said  defendant,  viewing  tbe 
matter  from  his  standpoint,  that  Fuller  was 
seeking  to  get  behind  tbe  wall,  or  get  tai  tbe 
dark,  and  renew  tbe  attack,  and,  If  on  thts 
question  tbey  bad  a  reasonable  doubt,  to 
give  the  defendant  the  benefit  of  snch  doubt, 
and  acquit  him.  This  was  certainly  all  that 
appellant  could  ask  on  this  subject.  We 
cannot  agree  with  the  eontendon  of  the  ap- 
pellant that  the  evidence  faOe  to  anstatn 
Oie  eonvictton  In  this  case.  We  have  ex- 
amined the  record  carefully,  and  we  tiUnk 
It  amp^  sufficient  Indeed,  under  the  testl- 
moay,  the  Jury  might  have  found  appellant 
goUty  of  a  grarer  offense  than  that  of  which 
be  was  convicted.  Itie  judgment  Is  af- 
firmed. 


WIUJAMS  V.  STAXa 
fOnirt  or  Criiainal  Appeals  oC  Texas.  FA.  2B. 


i.) 

Appsal—Rhmbd. 

Where  tbe  statement  of  facts  Is  not  In  the 
record,  the  question  whether  the  judgment  is 
supported  by  the  teatimony  cannot  be  consid- 
ered. 

Api>eal  from  district  court;  Marlon  conof 
ty;  3.  M.  Talbot,  Judge. 

Charlie  Williams  was  convicted  of  the 
crime  of  rape,  and  he  appeals.  Afflnned. 

Ujuui  Trice,  for  the  State. 

HURT,  P.  J.  Appellant  was  convlctedl  of 
tite  crime  of  rape,  and  his  punlshmcBt  aa- 
sessed  at  five  years'  confinement  In  tbe  peni- 
tentiary, and  appeals.  The  only  vaatta  sug- 
gested t9r  our  consideration  la  tiiat  tbe  judg- 
ment Is  not  supported  by  the  testimony. 
The  statement  of  the  facts  proved  on  tbe 
trial  Is  not  contained  In  tbe  record,  and  we 
therefore  cannot  consider  this  matter,  nie 
judgmoit  is  affirmed. 


T.  8TATB. 

(Onirt  of  Criminal  Appeals  of  Texas.    WA.  16, 

1898.) 

Thbft— Valcb  or  pROPsitTT— Isvntucnbsts— Xm- 

FXACBVBNT  OF  WlTXSU. 

1.  In  a  pTDsecatlon  for  theft,  the  propertr  al- 
leged to  have  been  stolea  must  be  CBtiniated  at 
the  market  value,  and  not  by  tbe  origiuai  cost. 

2.  A  charge  in  a  prosecution  for  theft,  that 
the  jury  must  believe,  bt^ond  a  teastmable 
doubt,  uat  tbe  defendant  alone,  or  with  oth- 
ers, took  the  property,  is  sufficiMt  hi  s^rd  to 
the  taking. 

3.  A  witness  giving  evidence  tending  to  prove 
an  alibi,  by  showing  that  defendant  wss  at 
home  all  night,  can  be  impeached  by  evidence 
of  other  witnesses  that  she  had  stated  that  her 
husband,  the  defendant,  was  away  from  home 
on  the  night  of  the  theft 

Appeal  from  district  court,  McLennan  eoos- 
ty;  Sam  B.  Scott,  Judge. 

Bob  Smith  was  cmvlcted  at  tSutt,  and  he 
appals.  Affirmed. 

amvtA  H.  Otiivtm,  tor  ■gjiilmtf  Hum 
Trice,  for  the  fitatn. 

HURT,  P.  J.  Conrletfoa  tor  the  theft  vt 
property  of  ttie  valae  at  |50  or  more.  Ttie 
court  instructed  the  jury.  In  passing  upon  tbe 
value  «f  the  property  alleged  to  have  been 
stolen,  that  the  market  value  oontrsUed.  This 
was  correct  fa  fact.  If  there  bad  been  an  m- 
roneons  charge  upon  this  subject  there  eooM 
bav«  bean  no  Injury  to  the  app^nt  heeuise 
tbe  proof  shows  that  the  property  was  worth 
over  to  wit,  of  the  value  of  fSIL  nere 
were  several  objections  to  the  oourfs  charge 
In  other  partlealars.  We  have  eramhied  the 
charge,  and  beUsve  it  to  be  oerroet.  Tbe 
charge  required  the  Jury  to  beUeve  from  tbe 
evidence,  beyond  a  reaaonable  doabt,  Oat  tbe 
M)pelbtnt  alone,  or  wUh  cUur^  hxA  the  prop- 
erQr.  This  was  sufficient  to  legard  to  Ihe  tak- 
ing. 

A  bill  of  eneptlons  ms  weerrcd  to  tte  ad- 
mtesUm  of  testimony  tapeadung  MlUe  Smith, 
be  wife  of  the  appellant  The  objection  to 
ttls  testhDony  to  tiUtt  It  was  to  bnpeudunent 
■of  MUto  Bmlth  ivon  fhcto  not  swon  to  tj  her 
In  her  testimony  to  chief.  No  witness  can  be 
Impea<died  In  this  manner,  whether  It  be  the 
wife  at  the  aoeosed  or  any  oQua  wttness. 
The  questlcn  flterefore  to  whether  die  had 
sworn  to  facto  which  antborlnd  this -impeach- 
ment Appdlant  totroduced  his  ^e  as  a 
witness,  and  she  testifies  that  on  the  night  of 
the  theft  she  was  at  home;  that  Jtan  UcHln. 
Lee  Wilson,  Ben  Hickman,  Hoffman,  and  her 
hosband  were  there;  that  fS/OttmaM  went  oat. 
and  hrid  the  <rtheni  to  let  hhn  know  when 
they  were  ready.  Shortly  afterwards  Hoff- 
man came  back  to  tbe  house,  and  Jim  MoUin 
and  Lee  Wilson  left  by  way  of  the  back  door. 
Hoffman  said  tbey  were  going  ghl-hantlng. 
Aboirt  2  o'clock  she  inw  Lee  Wilson  come  to 
tbe  house,  and  place  m  sack  <tf  staff  on  tbe 
front  i^ery,  and  soon  thereafter  he  moved  It 
away,  and  carried  It  nademeaOi  tiie  bonsa 
She  says  that  she  saw  this.   Now,  the  to- 
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tmaoB  to  be  drawn  from  this  testimony  Ib 
ttiAt  ber  bnshand  did  not  leave  the  liouae.  It 
waa  aa  indiffereut  way  of  proviog  «n  alibL. 
If  not.  It  serred  no  beneflclaJi  purpose  for  the 
defendut.  Tlii*  being  ttae  effect  of  tbe  te»- 
timony,  the  sbate  bad  a  right  to  prove  by  other 
wUneseefl  that  she  had  stated  that  her  bus- 
band  left  the  houae  wUb  Oiese  parties  on  the 
night  of  the  tbeft  This  was  gennane  to  her 
teetimony. 

We  bare  examined  tbe  oUier  bUls  of  exc^ 
tloo,  and  do  not  tUnk  tiie  pcdnta  therein  set 
up  are  wdl  takeu.  An  above  stated,  tbe  in- 
Btmction  of  tbe  court  with  regard  to  the  test 
OS  tbe  TOlue  of  tbe  properly  was  correct  This 
detemUnes  tbe  of  exceptions  reserved  to 
the  conrt  refuting  to  permit  tbe  defendant  to 
prove  tbe  original  cost  of  some  of  tbe  articles. 
Wblle  this  might  be  admissible  under  some 
circumstances,  where  the  proof  is  clear  and 
unquestioned  that  the  market  value  of  the 
goods  was  $50  or  more,  there  cotild  be  no  In- 
Jury  resulUac  to  the  aiq;>ellanL  Tbe  motion 
for  a  new  trial  embraces  ihe  matters  already 
dlsconed.  We  bare  found  do  error  bi  tbe 
reeord,  and  the  Jndgment  la  alBniied. 


SMITH  r.  STATB. 
(Comrt  af  OHnriniJ  Airpeais  of  Texas.   Feb.  18, 

BdRGLART— SUFFICIBNCT  OF  IXSICTHaiTr. 

Where  the  storehouse  bnrslarized  was  the 
property  of  the  firm  of  K.  ft  the  want  of 
consent  by  the  firm  was  sufficiently  negatived 
by  an  aUegation  that  tbe  entry  was  **witboit 
the  oonaent  of  the  aaid  K.,  and  without  the  con- 
sent of  the  said  L.,  or  either  of  them." 

Appeal  from  district  eoort;  McLcniiaH 
county;  Sam  U.  Scott,  Judge. 

Bob  Smith  was  convicted  of  bmglaiy,  jud 
a[q>eaJs.  Atfirmed. 

Hamnel  H.  Clayton,  for  appellanL  MasB 

Trice,  for  tbe  State. 

DAVIDSON,  J.  This  is  a  eompaaion  eaaa 
to  cause  No.  l,fi6S.  Smith  r.  State  UoBt  de- 
cided) 44  B.  W.  520.  In  this  case  tbe  coo- 
TletloB  vras  for  burglary,  and  tbe  ponlsb- 
mcBt  assessed  at  c<mflnement  In  tbe  penf- 
tratiary  for  sereD  yeus.  Tbe  record  does 
not  contain  a  statement  of  the  facts  or  bUl 
of  exceptions.  The  only  error  assigned  Is 
that  the  Indictment  falls  to  negative  tbe 
want  of  consent  of  Klmbrough  ft  Lacy,  as  a 
firm,  they  being  the  parties  whose  atore- 
bonse  was  burglarized.  Tbe  indictment  at- 
leges  that  Klmbrougb  ft  Lacy  were  tbe 
ownexB,  and  that  the  firm  was  composed  of 
R.  K.  Klmbrough  and  X.  J.  Lacy,  and  then 
n^iatlvea  the  consent  in  the  following  lan- 
guage: "Without  the  consent  of  the  said  R. 
3.  Klmbrough,  and  witbwit  tbe  consent  of 
the  said  N.  J.  Lacy,  or  either  of  there."  This 
Is  aufficlent.  It  fully  negatives  the  consent 
of  the  parties  alleged  to  be  tbe  owners.  The 
Judgment  is  affirmed. 


BYBD  STAXK 
<Oe«rt  of  CUmlnal  A^sle  of  Texsa.    Feb.  2$,. 
1886.) 

LfBex— IsmoTMsNv— Brmairas^ 

1.  An  fadictment  for  MM  setting  out  tltat  th^ 
pobUcatioB,  which  might  couTcy  several  difict^ 
ent  oieaiuDgs,  was  made  with  intent  to  injaie- 
prosecutor.  and  that  it  was  a  malicious  state- 
ment concerning  him,  which  affected  his  repnta- 
tion,  is  insufficient,  as  It  most  set  forth  tliat  It- 
conveyed  the  idea  of  one  or  more  of  tbe  specific- 
grounds  for  libel  mentioned  in  Fen.  Code 

art.  727. 

2.  The  whole  of  a  paper  contaiainK  an  alleged' 
libel  may  be  admitted  ia  evidence  when  it  im- 
part of  the  same  transaction,  and,  in  conoee- 
tion  with  the  libelous  nutter,  would  Indicate - 
the  animus  of  defendant 

Appeal  from  Earker  «inmty  court;  I.  JX^ 
Boscli,  Judge. 

Jao  Byrd  was  convicted  of  Ubel,  and  be  ap- 
peals. Berened,  and  tbe  prosecuOon  ordensA 
fllBmliBod. 

Albvt  O.  Bojle.  for  avpdhuit  Uun  TtloK 
for  tbe  8tal& 

HBNDEBBON,  J.  AppeDaat  waa  cOBTleM 
of  Ubd,  and  bla  punishment  aseessed  at  a  flae 
of  9300;  hence  'Mils  appeal. 

Appellant  made  a  motion  to  tpiath  tbe  ta>- 
ftirmatlon  on  tbe  ftillowing  grounds:  **(!)  Be- 
cause it  Is  not  set  out  and  alleged  In  said  bW 
of  Informatton  iriiat  Idea  was  taitended  to  be 
conveyed  by  tbe  aOeged  ptfbUcatioa  Inqmtea 
to  tbe  deC»itent,  or  Ibat  any  Idea  at  an  iras- 
bitaided  to  be  ODoveyed  by  saM  pabUeattaa- 
concerning  tibe  ssld  John  H.  Lewis.  (2)  Be- 
cause  it  is  not  alleged  ta  said  bHl  of  taforma- 
tkn  thtf  tbe  said  alleged  palrilcatlon  eoncem- 
iog  John  H.  Lewis,  and  Imputed  to  this  de- 
fen  da  nt,  eonreyed  tiw  Idea  that  Qw  saU  Jotaa 
H.  Lewto  bad  beoi  guUty  of  any  penal  offense 
kaown  to  flie  laws  of  tbe  state  of  Texas,  anA 
does  not  sbsw  and  aU^  to  i^t  penal  offfenea 
tbe  said  aS^ed  pnbUcatlon  r^erred,  If  It  re- 
ferred to  any  penal  offense  whatever.  (8)  Be- 
cause It  is  not  alleged  and  pointed  out  In  the- 
said  bB  of  MMmation  wbat  act  or  acts  or- 
omtarions  referred  to  la  the  said  all^d  prt>- 
lleatlon,  or  any  part  ibereot  was  dlsgracefrt 
to  the  sBld  John  H.  Lewis,  as  a  member  «(' 
socMy,  and  Oat  the  natural  eonsequeiKe  of 
wbleta  said  acts  was  to  brbig  btan,  tbe  saM 
J<dm  H.  Lewis,  hito  eontenqit  amoog  bonoralAe- 
persoBs.  <4)  Because  It  to  not  alleged  la  saM 
bm  oC  lafbrmatioB  tbat  tbe  alleged  pabUcatloM- 
concerning  tbe  said  Jobu  H.  Lewis,  and  Im- 
putod  to  fhim  defendant,  oonreyed  tbe  Idea  that 
the  said  Joba  H.  Lewis  was  notoriously  ctf  bad 
or  Infamous  diaiacter.  (S)  Because  It  la  not 
allied  and  pointed  ont  by  hiniiendo,  In  said 
Mil  of  Infiwmatlan,  to  what  partlcniar  acta  «f 
the  said  John  H.  Lewis  tbe  alleged  publica- 
tion referred,  and  because  there  Is  no  aHega- 
tkn  contained  In  said  bill  of  Information  point- 
ing ont  or  giving  direction  to  tbe  language  used 
In  said  alleged  publication.** 

The  Indictment  set  ont  tbat  (be  poMlcatlon 
wus  made  with  hitent  to  Injure  Jobn  H.  Lewis, 
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and  that  It  was  a  malicious  statemeat  of  and 
coocemlng  the  aald  John  H.  Iiewls,  affecting 
bis  reputation,  and  then  set  out  the  publication, 
which  s^d  publication,  among  other  things,  em- 
bodjed  the  following:  "Of  all  the  mean,  low 
down,  contemptible  thieves  that  we  hare  ever 
heard  of,  this  John  Henry  Lewis  he:\ds  the  list; 
and,  to  our  regret  and  sorrow,  we  are  forced 
to  acknowledge  that  he  Is  a  resident  of  this 
town;"  and  "It's  Impossible  to  find  anything 
we  can  compare  this  fellow  to,  because  his 
mode  of  thieving  and  stenling  discounts  the 
highwayman  and  midnight  burglar  100  per 
cent"  The  motion  to  quash  was  overruled  by 
the  court,  and  appellant  assigns  this  action  of 
the  court  as  erro.-.  The  contention  of  appel- 
lant Is  that  under  article  727,  Pen.  Code  1805, 
T^di  more  specifically  defines  the  character 
of  libel  for  which  one  may  be  prosecuted,  the 
pleader  should  have  set  forth  one  or  more  of 
said  grounds;  that  is,  if  the  libel  was  on  the 
ground  that  It  charged  that  prosecutor  had 
been  guilty  of  some  penal  offense,  this  should 
have  been  stated  m  the  indictment;  or  if  It 
was  Intended  to  charge  appellant  with  having 
said  that  prosecutor  had  been  guUty  of  some 
act  or  omlsaion,  which,  though  not  a  penjl 
offense,  was  disgraceful  to  blm  as  a  member  of 
society,  and  the  natural  consequence  of  which 
Is  to  bring  him  into  contempt  among  honorable 
persons,  that  this  shoidd  be  stated  In  the  in- 
dictment. Thte  conteuftion  is  In  accord  with 
the  decisions  of  this  court  hi  McKle  v.  State, 
40  S.  W.  305,  and  Nordhaus  v.  State,  Id.  804. 
Taking  the  alleged  libelous  publication  in  this 
case,  the  proeecutlon  might  possibly  be  main- 
ialned  under  it  ol  the  first,  second,  or  fourth 
i^ubdJvLsions  of  article  727,  Pen.  Code  1895, 
and  the  counts  might  be  set  out  In  the  Indict- 
ment charging  the  Ut>el  under  all  of  said  snb- 
dlvlsions;  and  In  such  case  the  transaction 
could  be  conducted  on  all  of  said  counts. 
Where  It  is  not  stated  in  the  Information  und^ 
which  particular  sut>dlvl8lon  the  prosecution  is 
to  be  maintained,  and  the  alleged  libelous  mat- 
ter, as  In  the  present  case.  Is  voluminous,  and 
susceptible  of  various  Interpretations,  the  court 
will  be  left  to  grope  its  way  through  a  great 
mass  of  matter  in  order  to  cull  out  the  libel- 
ous matter  chtirged;  and,  more  than  that,  ap- 
pellant would  not  come  prepared  to  meet  the 
particular  libel  which  he  was  called  upon  to 
answer.  Evidently,  the  statute  Intended  some- 
thing more  than  the  bare  statement  that  a  de- 
fendant had  published  certain  libelous  matter 
hitended  to  Injure  another,  and  then  set  out  in 
hsec  verba  a  mass  of  printed  matter  assumed 
to  be  libelous.  Tliere  is  no  difficulty  in  this 
matter  if  the  statute  be  properly  followed  in 
setting  out  tbe  libel,  and  there  can  be  in  such 
case  DO  mistake  or  confusion.  It  appears  In 
this  case  when  It  was  submitted  to  the  jury 
that  the  court  circumscribed  the  prosecution 
to  tbe  first  subdivision  under  article  727,  Pen. 
Code  1895,  to  tbe  effect  that  said  written  matter 
charges  that  the  prosecutor  bad  been  guilty  of 
some  penal  offense,  to  wit,  theft.  If  this 
course  was  found  necessary  to  be  done  in  the 


submission  of  the  case.  It  was  equally  neces- 
sary when  it  was  presented  in  court  by  the 
plea.  Though  proper,  this  charge  had  do  sup- 
port In  specific  allegations  In  the  indictment. 

Appellant  further  contends  that  the  whole  of 
said  paper  containing  tbe  alleged  Ubel  should 
have  been  admitted  in  evidence,  as  It  contained 
other  matter  not  pertinent  to  the  Issue  submit- 
ted by  the  court  to  the  jury.  To  this  proposi- 
tion we  cannot  ag^e.  It  was  a  part  and  par- 
cel of  the  same  transaction,  and,  In  connection 
with  tbe  alleged  libelous  matter,  would  Indi- 
cate or  show  tbe  animus  of  tbe  appelant.  It 
was  a  part  ot  the  res  gestae  of  the  publication. 
It  Is  not  necessary  to  notice  the  other  matters 
assigned  as  error.  Tbe  judgment  is  reversed, 
and  tbe  prosecution  ordered  dismissed. 


CANTERBBRRY  v.  STATE. 

(Gburt  of  Criminal  Appeals  of  Ttonu.    Feb.  23. 
1888.) 

INDICTUKNT— CBIROI  IX  THI  Altbrkatitb. 
An  informatioD  charginir  a  person  with 
"unlawfully  carrying  on  or  about  his  person  a 
pistol"  is  fatally  defective,  as  bdng  in  the  nl- 
teniative. 

Aweal  from  Hale  county  court;  H.  M.  Aus- 
tin, Judge. 

W.  T.  Canterbeny  was  omvlcted  of  unlawful- 
ly carrj-ing  a  pistol,  and  appealed.  Judgment 
reversed. 

Mann  Trice,  for  tbe  State. 

DAVIDSON,  J.  AM«llant  was  convicted  un 
der  an  Information  charging  him  with  "unlaw- 
fully carrying  on  or  about  his  person  a  pistol." 
Motion  was  made  In  the  court  below  to  arrest 
the  judgment,  because  of  a  defect  in  tbe  bifor- 
matlon,  whlcdi  was  overruled.  In  this  there 
was  error.  An  offense  cannot  be  diarged  in  tbe 
indictment  or  Information  ta  the  alternative. 
Where  an  offense  may  be  committed  by  one 
of  several  means,  and  the  pleader  de^res  to 
charge  more  than  one  of  said  means  in  the  In- 
dictment or  Information,  they  must  be  cbarged 
coujunctivctly;  they  cannot  be  set  out  dis- 
junctively. It  is  not  necessary  to  cite  authori- 
ties to  sut^rt  this  proposttlcoL  The  Judgment 
is  reversed,  and  tbe  iwosecution  ordered  dis- 
missed. 


SIMS  V.  STATE. 
(Court  of  CMmlnal  Appeals  of  Texas.  Feb.  28. 

1898.) 

HoMIClDB  —  EVIDINCB  —  SorPIOIBKCT  —  IlTSTBDC- 

TI0N8— Arodmbnt  or  ConssBu 

1.  On  a  trial  for  murder.  It  was  intqier  to  ad- 
mit evidence  tiiat  deceased  was  peaceable  and 
inoffensive,  after  defendant  had  introduced  evi- 
dence of  threats  by  him. 

2.  Testimony  as  to  deceased's  character  for 
honesty  and  integrity  waa  admitted  without  ob- 
jection, but,  on  motion,  tt  was  strDCk  out  1^  the 
court.   Beul  no  error. 

8.  The  pastures  of  deceased  and  one  C.  ad- 
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|oined.  Cs  pasture  had  for  over  20  yeara  been 
inclosed  and  in  his  actual  posseasion.  C.  lived 
elsewhere,  and  defendant  was  his  manager. 
Deceased  claimed  the  division  fence  was  on  his 
land,  so  that  some  'MO  acres  of  his  land  were 
in  Cs  pasture.  For  several  months  before  the 
killing,  deceased  had  been  Indsting  <hi  moving 
the  fence  to  the  line  as  he  claimed  it,  and  said 
he  was  going  to  move  it  C.  bad  instructed  de- 
f«idant  not  to  allow  deceased  to  move  the 
fence,  as  deceased  knew.  a.  few  days  before 
the  klUin;,  deceased  sent  men  into  CX's  pasture 
to  dig  post  holes,  preparatory  to  moving  the 
fence;  and  defendant  compelled  them  to  get  out 
of  the  pasture.  On  the  day  of  the  homicide, 
three  or  four  men  came  to  the  fence,  to  take  it 
down  and  move  it.  Soon  afterwards,  deceased, 
with  a  breech-loading  shotgun,  and  one  B.,  came 
to  the  same  place.  Defendant  then  came  up, 
and  deceased  directed  B.  to  take  down  the  fence. 
Defendant  told  them  that  they  could  not  take 
it  down,  and^  after  some  dispute,  deceased  laid 
his  ^n  within  reach,  and  commenced  to  draw 
a  staple,  when  defendant  shot  him.  Eeld,  that 
defendant's  act  was  jastiSable. 

4.  Some  time  previous  to  the  killing,  C.  had 
conveyed  his  land  (which  was  the  Q.  survey)  to 
a  certain  investment  company.  On  information 
that  a  strip  was  in  dispute,  the  company  re- 
quired CL  to  make  it  another  deed,  including 
other  land,  eliminating  the  dlsputea  strip.  It 
was  understood  that,  by  the  second  deed,  C.  re- 
tained the  disputed  strip;  and  he  retained  pos- 
session of  the  land  conveyed  to  the  company, 
ander  a  lease.  Held,  that  it  was  error  to  admit 
a  letter  by  the  investment  company,  dated  after 
said  second  deed,  and  previona  to  the  homicide, 
recognising  deceased's  ri^t  to  the  diapoted 
strip. 

5w  Even  if  the  company  had  the  right  to  con- 
vey title  to  deceased,  and  give  him  the  right  to 
possession,  the  letter  was  not  admissihle  where 
defendant  had  no  knowledge  of  it,  and  was 
in  actual  possession. 

6.  It  was  error  to  permit  the  state's  connsel, 
in  the  argument  to  contend  that,  according  to 
the  terms  of  stich  letter,  the  company  had  relin- 
quished to  deceased  its  title  to  the  dlapnted 
atrip. 

7.  It  was  error  to  charge  that  the  jury  could 
not  fMnsider  the  title  to  the  land  in  determining 
the  guilt  of  defendant  but  could  consider  it  in 
determining  whether  he  acted  in  good  faith  in 
the  defense  of  an  unlawful  attack  by  deceased 
oo  the  fence. 

8.  Tlie  onlv  evidence  to  show  abandonment 
of  possession  by  defendant  was  the  testimony 
that  "S.  (defendant)  said:  Ton  can  build  the 
fence.  I  won't  bother  you;  but,  Mr.  F.  [de- 
ceased], let  me  telP  you,  if  you  were  not  so  old 
a  man.  I  would  show  you  what  I  would  do  with 
yon.  *  *  *  If  you  build  the  fence,  I  will 
tear  it  down.' "  Htid  not  to  justify  the  sub- 
miasioD  of  the  issue  of  abandonment  of  posses- 
sion by  defendant 

9.  It  was  error  to  admit  evidence  to  show 
title  in  deceased. 

10.  Evidence  that  a  vritness  for  defendant  had 
said  to  a  witness  for  the  state  that  defendant  was 
a  particular  fri«id,  and  tliat,  if  he  "would  be  as 
light  on  blm  as  possible,"  he  would  lose  nothing 
by  it,  was  admissiUo  as  going  to  the  credit  of  the 
witness. 

Appeal  from  district  court,  Victoria  coun- 
ty;  James  O.  Wilson,  Judge. 

J.  B.  Sims  was  convicted  of  manslaughter, 
.ind  appeals.    Reversed  and  remanded. 

A.  B.  &  W.  W.  Petlcolaa,  Kearby  &  Muse, 
and  Harris,  Etheridge  &  Knight,  for  appel- 
lant.   Hann  Trice,  for  the  State. 

HBNDERSON.  J.  Appellant  wai  ooiTlcted 
of  manslaiishter,  and  his  pnnlahmeDt  assessed 


at  four  years  In  the  penitentiary;  hence  thlb  ap- 
peal. 

This  Is  the  second  appeal  In  this  case,  ap- 
pellant having  previously  been  convicted  of 
murder  In  the  second  degree,  and  the  case 
was  reversed  at  the  Austin  term,  1896,  of 
this  court.  For  a  report  of  the  case,  see  36 
Tex.  Gr.  R.  154,  36  S.  W.  266.  The  facta  con- 
nected with  the  case  are  In  the  main  as 
developed  at  the  former  trial,  and  we  quote 
substantially  therefrom,  as  follows:  "The 
facta  of  this  case  show  that  the  homicide  oc- 
curred in  regard  to  a  dispute  as  to  some  200 
or  300  acres  of  land.  Said  land  was  situ- 
ated In  Calhoun  county,  Tex.,  and  was  in 
the  pasture  of  one  H.  C.  Clark,  who  resided 
at  Dallas,  Tex.  The  defendant.  J.  R.  Sims, 
was  his  manager  on  his  ranch  In  Calhoun 
county.  It  appears  that  the  pasture  of  said 
Clark  and  of  the  deceased,  Foster,  Joined, 
being  separated  by  a  line  of  fencing  between 
the  two;  said  fence  line  having  been  placed 
there  by  Clark,  or  those  from  whom  he  pur- 
chased, some  yeara  before  the  faomldde.  The 
deceased  claimed  that  the  fence  was  not  on 
the  correct  line,  and  that  there  were  some 
200  or  300  acres  of  land  belonging  to  him  In 
Clark's  pasture.  This  question  as  to  boun- 
daries seems  to  have  arisen  in  the  spring  of 
the  year  1891,  and  the  homicide  occurred  on 
the  2d  of  October  of  that  year.  The  deceased 
claimed  the  land,  and  Insisted  on  moving 
the  fence  on  the  true  line  as  claimed  by  him. 
This  Clark  declined  to  agree  to,  but  It  seems, 
however,  that  at  one  time  he  was  willing  to 
surrender  the  300  acres  on  that  side  of  the 
pasture,  provided  the  deceased  would  give 
him  50  acres  adjoining  his  pasture  at  anoth- 
er place,  so  that  he  could  straighten  his  line 
of  fencing.  The  deceased  refused  to  agree 
to  this.  The  deceased  on  several  occasions 
urged  the  removal  of  the  fence,  and  said  a 
month  or  two  before  the  homicide  that  he 
was  going  to  move  It  at  all  bazarda  He 
was  told  that,  if  It  was  his  land,  he  ought  to 
sue  for  It;  but  he  Insisted  that  it  was  his, 
and  he  would  move  the  fence  and  take  bis 
land  anyhow.  Clark,  shortly  before  the 
homicide,  wrote  the  defendant,  his  manager, 
a  letter,  dated  from  Dallas,  in  which  he  told 
him  substantially  not  to  permit  Foster  to 
move  the  fence  or  get  possession  of  the  land, 
and  directed  him  'to  hold  the  same  In  a  mild 
but  as  firm  a  manner  as  possible.'  A  few 
days  before  the  homicide,  the  deceased  sent 
some  hands  over  into  the  pasture  of  Clark, 
to  dig  post  holes.  They  dug  a  number, 
preparatory  to  moving  the  fence  up  on  that 
line.  The  defendant  saw  them,  and  forbade 
their  digging  any  more  holes,  and  required 
them  to  get  out  of  his  pasture.  On  the  morn- 
ing of  the  2d  of  October,  1894,  about  8  or  9 
o'clock,  deceased,  with  some  three  or  four 
hands,  came  to  the  line  of  fence  in  question, 
for  the  purpose  of  taking  it  down,  and  mov- 
ing it  on  the  line  In  Clark's  pasture,  as 
claimed  oy  him.  The  hands  preceded  the 
I  deceased  there  In  a  wagon.  He  came  on  a  UtUe 
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wblte  Afterwanl«,  riding  horaebadc,  accom- 
panied bj  one  Peter  Barnes,  and  was  carry- 
Inc  bis  doidile-batreled,  breech-loading  abot- 
gan.  About  the  time  be  arrived,  the  defend- 
ant also  came  up  to  tbe  line  of  fence,  and 
they  spoke  to  each  other.  As  to  tbe  facta 
Immediately  attending  tbe  taomtdte,  tbe 
state's  witnesses,  some  three  or  tonr  ia  nnm> 
ber,  fflTe  substantially  tbe  same  aocoimt, 
while  the  defendant  alone,  tn  his  testimony, 
gives  a  different  account  of  tbe  matter." 
We  quote  from  the  testimony  of  Peter 
Barnes,  who  was  a  principal  state's  wltaeia, 
as  given  on  this  trial,  as  follows:  "He  [Fos- 
ter] rode  op  to  tbe  fence.  The  m^  were 
standing  there  when  we  got  th«<e.  Mr. 
Sims  got  there  before  we  rode  np.  Ur.  Fas- 
ter says:  'Good  mamlng,  boya;  why  are  yon 
not  at  work?  Tbey  made  the  remaxk  that 
tbegr  were  waiting  for  Peter.  Pfier  told  us 
to  wait  for  him/  He  aatd.  'All  right'  and 
■aid,  'Good  momlBg,  Mr.  Sims.'  And  Sims 
says:  'Qood  morning,  Mr.  Foster;  are  your 
toUu  aU  wear  Foster  saya:  *Baj9,  Wb  time 
for  yon  all  to  go  to  work.'  I  was  on  my 
horse,  and  be  tidd  me  to  get  down,  snd  take 
the  fence  down,  and  go  to  work.  X  had  the 
pinchers  in  my  hand.  I  got  down,  and  went 
to  the  fence.  And  Sims  says:  *Dan^  yon 
tondt  that  fence;'  and  I  said  to  Foster: 
'Sims  says  not  to  take  that  fence  down.'  I 
did  not  bother  tke  fence.  Voater  says:  *I 
liaye.got  yon  hired.  I  want  yon  to  take  tt 
down.'  I  said  I  wanted  the  law  on  my  side. 
'If  yon  will  poll  tbe  fence  down,  I  will  so 
over.*  He  walked  up  to  the  fence,  and  laid 
bis  gun  on  tbe  ground.  He  had  Hie  gun 
across  bis  lap.  He  took  tbe  reins  orer  his 
horse's  head,  and  ttrrned  him  looae.  When 
be  had  laid  his  gun  down,  he  walked  to  the 
post,  knelt' down,  lit  his  pipe,  and  began  to 
smoke.  Ur.  Sims  says:  'Mr.  Foster,  you 
cant  come  over  this  fence.  You  can  bnlld 
no  fence  over  here.  I  was  Instrneted  by 
Mr.  Dallas  Clark.  I  am  a  poor  man,  and 
work  for  my  living.  If  I  do  not  do  as  I  am 
Instrneted,  another  will  get  my  place.'  Mr. 
Poster  said:  'Will  yon  get  Into  trouble  for 
another  man?*  and  asked  Sims:  'Where  are 
your  papers?*  Sims  said:  1  have  none.' 
Foster  said:  *I  have  mine  at  tbe  bonse,  and 
can  show  them.'  Foster  said:  *I  do  not 
want  snytlilDg  but  my  own.  I  want  to  take 
tbla  wire  down,  drive  over,  and  put  up  posts, 
and  take  down  Just  as  much  fence  In  one 
day  so  that  our  cattle  won't  mix.  Ton  have 
had  my  land  long  enough.  I  want  to  use  it 
myself.*  Sims  says:  *I  told  you,  yon  can't 
come  over.'  The  old  man  walked  to  tbe 
post,  where  he  laid  his  gun  down.  He  laid 
it  right  nnder  tbe  fence.  We  walked  up  to 
the  other  post.  Sims  rode  from  one  post  to 
the  other.  Mr.  81ms  turned  his  horse's  bead 
to  Port  Lavaca,  put  bis  hand  on  tbe  post, 
and  said:  *Yoo  can't  come  over  here.'  Mr. 
Foster  said:  1  am  going  to  bnlld  my  fence. 
I  do  not  want  Olarfc's  land.*  Sims  said: 
*T«a  ean  build  the  fence.   I  wont  bother 


yon;  but,  Mr.  Foster,  let  me  tell  yon,  U  yoo 
were  not  so  old  a  man,  I  would  sdiow  ytni 
what  I  would  do  with  yon.  Yon  are  too  eld 
a  man.'  Mr.  Foster  said:  *Well,  I  am  an 
old  man,  it  is  true.'  Mr.  81ms  had  his  band 
on  the  post,  looking  right  at  hfm,  and  re- 
marked: *If  you  build  tbe  fence,  I  wUl  tear 
It  down.*  Ur.  Foster  said:  'Don't  you  know 
the  law  ^nt  tearing  down  fences?*  I  ssM 
to  Sims:  'If  you  will  tear  it  down,  please  do 
not  tear  It  down  too  close.  Cut  it  down  far 
enough  behind  so  that  It  would  not  slack.* 
Mr.  Foster  said:  Tbe  Idea  of  yon  saying 
If  I  was  not  an  old  man.  Yon  would  not 
fight  a  fly.'  He  was  pnlllog  tbe  top  staple. 
He  was  pulling  with  both  hands.  He  stoop- 
ed down,  had  the  pinchers  In  his  hand,  and 
was  pulling  tbe  second  staple,  facing  aoath. 
He  had  on  a  wlde-brtan  hat  I  hoard  Iaw- 
rence  at  my  back  say,  'Look  out,  Peter.' 
Had  my  bridle  relna  on  my  arm,  and  the 
fence  wire  cat  me  In  the  hand.  My  horse 
pulled  back.  I  looked  around,  turned  my 
head,  and  looked  right  hito  the  barrel  of  the 
pistol;  and,  before  I  could  say  a  word,  the 
old  man  Jumped  right  straight  ixp,  and  felL 
Sims  bad  shot  him." 

Tbe  first  bill  of  exceptions  raises  the  ques- 
tlon  as  to  Hie  admissibility  of  tbe  character 
of  deceased  m  being  a  peaceable  and  Inof- 
fensive man.  It  la  sbown  by  the  bill  that 
said  testimony  was  admitted  after  dafeadant 
bad  introduced  evidenee  of  tbreata  made  hf 
tbe  deceased  against  him.  We  think  tbe 
action  of  the  court  In  this  rcq>ect  was  prosper. 
See  Russell  v.  State,  11  Tex.  App.  288.  It 
also  appears  that  the  testimony  as  to  ttie  de- 
ceased's (Aaracter  for  honesty  and  Integrity 
was  admitted,  but  this  was  witfaont  otdec- 
tlon.  On  motion  It  wsb  -atrloken  out  by  tbe 
court.    In  this  there  was  no  error. 

Appellant  reserved  a  bUl  of  exceptions  to 
tbe  admission  of  a  certain  lettw  purportliq; 
to  have  been  written  by  one  George  H.  Sclth- 
ers,  on  behalf  of  the  Phillips  Investment 
Compeny.  Said  letter  bears  date  August  16, 
1S93,  and  in  effect  recognises  the  right  of 
Foster  to  the  disputed  strip  of  land,  whteb 
was  the  cause  of  tbe  homicide.  In  this  con- 
nection It  will  be  noted  that  It  was  shown 
that  some  time  previous  to  this  tbe  Garcia 
survey  bad  been  conveyed  by  Clark  to  tiie 
PhllUpB  Investment  Coxapany.  On  some  In- 
formation derived  by  tbe  Phillips  Invest- 
ment Com[)any  that  the  strip  on  the  west  or 
southwest  boundary  of  said  Garcia  survey 
was  In  dispute  between  Foster  and  Clark, 
they  required  Clark  to  make  them  another 
deed,  including  some  other  adjacent  land, 
eliminating  tbe  disputed  strip.  Clark's  la- 
ter deed  to  them  included  merely  6,000  acres 
of  the  Garcia  survey;  and,  in  connection 
with  the  disputed  strip,  It  was  claimed  by 
him  that  said  survey  exceeded  6,000  Acres 
of  land.  Tbe  effect  of  the  second  deed  was 
to  leave  in  aark  tbe  dl6pute<l  strip;  and  it 
was  so  vndentood  at  the  time  the  second 
deed  was  ttmOm,  ud  was  anbKQuent  to  the 
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■homldde  recQnTCTvd  to  GUrk  hy  the  loTeat- 
ment  coiiouly*  It  will  idao  ba  noted  tbftt 
tben  WBfl  no  chang«  la  posMSslon  at  the 
time  ot  tbe  cmvctyaiicea  by  QariE  to  tbe  In* 
TostmeBt  company.  Be  stUl  retained  the 
panooloa  of  the  portlw  oo&T^ed  to  tbe 
FtaflUpa  iQpeatment  Company  nnder  a  lease 
from  them,  and  stUl  retained  poeseaalon  of 
tbe  disputed  etrip  In  bU  own  rlgbt.  tben 
Is  fnithw  eTld«u»  to  abow  that,  prior  to 
tbe  bomiddev  Sims  was  not  made  aware  of 
tUe  letter  or  Its  contenta.  Appellant  aaalgoa 
•a.  great  number  of  objections  to  tbe  admla- 
sion  of  this  testlmonr,  but  It  will  only  be 
necessary  to  notice  a  few. 

Under  our  onderstandinc  of  the  evidence 
la  regard  to  thia  matter,  tbe  title  to  this  strip 
«f  land,  aa  between  dark  and  tbe  Phillips 
Iwestment  Company,  remained  la  dark, 
who  already  bad  possesshm  And  xetajned  poi- 
•easkm.  This  being  the  case,  we  cannot  com- 
prehend how  tbe  Inrestment  company  could  difr 
poae  of  Oarlc's  land,  or  give  Fostu  any  rUcbt  to 
tbe  stdp  hi  qnestlfm,  or  any  rl^  to  tbe  pos>> 
session  ttaereoL  There  Is  no  privity  between 
dark  and  tbe  Inrestment  company  so  far  as  tbe 
dlqmted  strip  In  question,  and  the  inveatm^ 
owvany  had  no  more  ri^t  to  dispose  of  U  tban 
ajxj  other  party.  But  concede  that  tbe  In- 
Tcetment  eompany  bad  tlie  rlgbt  to  confer 
tide  hi.  Awter,  and  give  him  the  right  oC  pos- 
session; Sims  was  not  aware  of  it.  He  was 
io  poasession,  and  tbe  matters  must  be  view- 
ed from  his  stan^^oint,  and  not  In  tbe  light 
of  some  secret  understanding  between  the 
investment  company  and  Foster.  Tbe  ques- 
tion of  possession  was  the  only  one  that 
could  be  said  to  be  In  issue  at  all  in  this 
«ase;  and  under  the  circumstances,  as  be- 
tween the  inreatment  company  and  Clark 
(dark  having  posseeslon  (tf  this  strip),  be 
would  have  bad  tbe  rl^t  to  have  resisted 
an  encroachment  thereon  from  the  Invest- 

The  evU  effect  of  this  testimony  is  made 
manifest  by  another  bill  of  exceptions  con- 
tained In  tbe  record,  which  was  reserved  to 
the  argument  of  tbe  prosecution  la  regard  to 
tbls  matter.  The  state  contended  In  the  ar- 
gnment  that  tbe  Phillips  luvestmeut  Com- 
pany, according  to  the  terms  of  said  letter, 
bad  relinquished  Its  title  to  sold  disputed 
strip  to  the  deceased,  and  recognized  bis 
right  as  supeilcff.  Under  this  line  of  argu- 
ment, which  was  excepted  to,  the  Jury  would 
im  liable  to  infer  that  tbe  possession  of  de- 
fendant was  not  a  legal  possession,  and  that 
be  could  not  therefore  maintain  his  right  to 
defend  an  encroachment  thereon  as  if  he 
bad  tbe  legal  right  of  possession  to  said  dis- 
puted strlpL  Tlila  is  particularly  apparent 
when  viewed  in  the  light  of  the  court's 
charge  on  this  subject.  By  said  charge,  the 
Jury  were  instructed  that  they  could  not 
-consider  tbe  title  to  tbe  land  In  the  case  in 
determining  tbe  guilt  of  the  defendant,  but 
could  consider  It  as  a  circumstance  In  deter- 
mining whether  be  acted  In  good  Caltb  in  the 


deCoise  of  an  nidawful  and  violent  attack 
upon  said  foice  by  tbe  deceased.  Let  us 
nopoae  that  he  ^  not  act  In  good  faith; 
then  what  aoout  determining  his  guilt? 
How  is  it  possllde  for  the  Jury  to  pass  upon 
the  good  faith  of  tbe  defendant  with  refer- 
ence to  tbe  laud  disconnected  with  tbo  sub- 
ject of  guUt  Again,  suppose  tbe  Jury 
shoDld  believe  from  tbe  letter  that  the  title 
to  the.  disputed  strip  was  in  Foster.  Now, 
then,  th^  could  look  to  that  fact  in  passing 
upon  the  good  faith  of  the  defendant  In  de- 
fending bis  poanaision  <tf  the  premises.  We 
think  these  propositi  on  itemiWiafrflte  the  In- 
admlsaibUtty  oi  tbe  evidence,  tbe  remarks 
of  the 'counsel,  and  tbe  error  In  tbe  charge 
of  tbe  court, 

DoubOesa^  for  tbe  purpose  of  tn^y^^^V'g 
the  wltiKBS  Peta  Barnes,  the  defendant  ask- 
ed him  Ifhedldnottdlone&A.  Drody 
(naming  tlie  time  and  ^ace)  that  be  could 
hove  told  a  great  deal  about  the  case  in  tbe 
examining  trial  in  favor  of  Sims  it  Sims* 
bwyer  bad  asked  him  about  it,  to  which  he 
r^Ued  that  he  made  no  siub  statement 
And  defendant  further  asked  him  "If  he  did 
not  teU  Drody  that  Foster  told  Sims,  at  tbe 
thne  of  tbe  bomidde,  he  would  not  fight  a 
fly.  and  tben  shook  his  flst  In  Sims'  face, 
and,  at  the  time  S'oater  was  shot,  be  did  not 
know  whether  Foster  waa  reaching  for  bis 
gun  or  not,"  to  which  the  witness  answered 
"that  no  such  conversation  occurred."  The 
state  waa  liien  permitted,  over  tbe  objections 
of  the.  ankellant,  to  prove  by  said  Barnes 
tliat  be  had  a  conversation  witli  Drody,  at 
tbe  time  and  plaee  inquired  aboat.  In  which 
Drody  said  to  him:  "Peter,  Mr.  Sims  la  a 
particular  friend  of  mine.  I  wish  you  would 
be  Juat  as  light  on  him  as  possibly"— to 
wUcb  tbe  witness  replied,  "I  never  bad  noth- 
ing hi  particular  against  Ur.  fflms,  but  X 
must  tell  the  truth  about  this  klUing." 
Drody  tben  said:  "Yon  vrlll  never  lose  any- 
thing by  It.  Mr.  Sims  will  always  be  a 
friend  of  yours,  and  help  you  as  tar  as  he 
can  in  any  trouble  you  may  get  Into,"  etc. 
While  this  testimony  was  not  Introduced  In 
tbe  regular  way,  yet,  Drody  having  been 
anbsequently  placed  on  the  stand,  tbe  testi- 
mony waa  admissible  simply  aa  going  to  his 
credit 

.A  good  deal  of  testimony  was  introduced 
with  reference  to  surveys  mode  on  tbe  prem- 
ises, and  with  reference  to  the  claim  of  Fos- 
ter to  the  disputed  strip  of  ground,  for  the 
purpose  of  ehowing  title  in  Foster.  All  of 
these  facte  were  inadmissible  for  stich  a  pur- 
pose. 

Nor  should  tiie  court  have  submitted,  as  he 
did.  tbe  Issue  of  possesion  or  abandonment 
of  possession  on  tbe  part  of  the  defendant. 
The  law  should  have  been  applied  to  the 
case  tben  before  the  court.  The  fact  that 
appellant  was  fn  the  actual  possession  of  the 
strip  of  land  over  which  this  homicide  occur- 
red Is  undisputed  by  any  evidence  in  the  rec- 
ord.  In  tbe  instmction  by  the  court,  the 
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legality  of  appellant's  possession  should 
bare  been  assnmed  as  a  fact,  because  Ic  was 
the  foundation  of  bis  defense.  As  to  the 
abandonment  of  possession,  the  court  gare 
the  follavlng  Instruction  to  the  Jury:  "If. 
boweTer,  you  And  from  the  erldence  that 
tbe  defendant  was  not  In  the  legal  posses- 
sion of  said  fence,  or  if  be  once  bad  such 
possession  of  said  fence,  and  aftermuda 
abandoned  the  same,  prior  to  the  time  of 
the  kUUng  of  the  deceased  (if  yon  believe  be 
was  killed),  then,  and  In  either  or  both  of 
such  eTents,  he  could  not  Justify  himself  In 
killing  the  deceased  to  prevent  such  attack 
upon  or  removal  of  said  fence  by  tbe  de- 
ceaaed.**  We  presume  that  the  omul  pred- 
icated tbU  charge  upon  certain  tesUmony  of 
one  Peter  Barnes.  The  ezpresslona  ore: 
"Sims  said:  *Yon  can  build  the  fence.  1 
won't  bother  you;  but,  Mr.  Foster,  let  me 
tell  you,  If  you  were  not  so  old  a  man,  I 
would  show  you  what  I  would  do  with 
you.'  "  And,  again:  "If  you  build  the  fence. 
I  will  fear  It  down."  These  are  the  only 
expressions  which  we  can  coll  frodi  the  en- 
tire body  of  this  testimony  which  give  the 
least  color  to  the  pretense  that  there  was 
ever  any  abandonment  of  possession  by  ap- 
pelant; and  to  say  that  these  expresslona, 
given  their  utmost  tension  In  Hut  direction, 
authorised  the  belief  that  there  was  then  an 
abandonment  of  possession  by  appellant,  is 
but  an  idle  play  upon  words,  and  a  perver- 
sion of  the  meaning  of  language.  Tbe  testi- 
mony shows  that,  for  some  time  previous, 
appellant  was  engaged  In  preventing  Foster 
from  getting  possession  of  said  land.  On 
Thursday  preceding  tbe  homicide,  he  made 
Peter  Barnes,  and  others  with  him,  whom  he 
found  digging  boles  in  his  pasture  for  tho 
purpose  of  moving  the  fence,  desist  and 
leave  the  premises.  Foster  had  been  appris- 
ed of  this.  On  the  particular  morning,  be 
brought  Barnes  and  his  men  back  with  a 
wagon.  Two  men  In  a  wf^on  had  preceded 
Bunes  and  deceased.  Appellant  met  them 
at  the  fence.  When  deceased  and  Barnes 
came  up.  an  altercation  began  between  de- 
ceased, Foster,  and  appellant  with  r^ard  to 
moving  the  fence.  Deceased  asked  the 
bands  wby  they  did  not  go  to  work.  They 
replied  they  were  waiting  for  him.  Without 
so  much  as  making  a  request  of  appellant, 
deceased  told  Barnes  to  tear  down  the  fence. 
Appellent  then  Interfered,  and  ttdd  Barnes 
that  he  could  not  tear  the  fence  down.  He 
told  deceased  that  he  could  not  tear  It  down; 
that  he  was  there  to  keep  possession. 
Barnes  himself,  in  his  testimony,  shows  that 
he  was  afraid  to  attempt  to  tear  the  fence 
down,  and  told  deceased  to  do  It,  and  that 
be  would  then  go  on  with  the  work.  De- 
ceased took  the  plucbers,  and  laid  his  gun 
down,  within  reaching  distance.  An  alterca- 
tion of  words  was  still  going  on  between  him 
and  appellant  with  regard  to  the  land.  Un- 
der the  testimony  of  Barnes,  which  Is  the 
strongest  In  favor  of  the  state,  there  can  be 


no  pretense  of  abandonment  of  posaesrion  on 
the  part  of  the  appellant.  He  stood  there  on 
his  side  of  the  fence,  protesting,  telling  the 
parUes  that  he  was  there  to  prevent  tbr 
fence  being  torn  down.  Under  our  view  of 
tbe  case,  the  court  bad  no  right  on  any 
evldence  to  instruct  the  Jury  on  tbe  question 
of  abandonment  8ncfa  an  instruction  was  n 
perversion  of  the  testimony  In  this  caav. 
and  was  of  a  character  calculated  to  impair 
Oie  defendant's  rights,  and  lead  tbe  Jury  to  be- 
lieve that  Oioe  was  testluHny  to  that  effect, 
and  that  the  court  believed  tibat  there  was  an 
abandonment 

The  theory  of  the  defense  was  that  be 
was  Justified  hi  killing  tiw  deceased  (A  ei- 
ther one  of  two  grounds:  First,  that  he  had 
the  right  to  prevent  the  destruction  of  the 
fence:  and  that,  while  exerclsbig  tbla  right, 
deceased  attacked  him  In  such  measure  as 
to  cause  him  reasonably  to  believe  that  bin 
life  was  in  danger.  This  theory  was  based 
alone  on  the  defendant's  own  testimony. 
His  other  contention  was  that  he  was  there 
protecting  his  possession  to  his  property,  tbe 
same  being  In  his  actual  possession,  and  that 
be  used  the  only  means  to  prevent  the  de- 
struction of  the  fence  and  tbe  taking  posses- 
aUm  of  the  land  by  the  deceased.  The  last 
theory  spring  out  of  the  testimony  for  tbe 
state  as  well  as  that  of  the  defendant  As 
stated  before,  the  proof  established  the  ac- 
tual possession  of  the  property  In  the  appel- 
lant; and  the  state  could  only  procure  a  con- 
viction by  showing  beyond  a  reasonable 
doubt  that  appellant's  life  was  not  imperiled 
by  any  attack  then  being  made  or  about  to 
be  made  on  him  by  the  deceased,  or  that  ap- 
pellant slew  deceased  when  he  could  ha,To 
prevented  the  destruction  of  tbe  fence,  and 
tbe  taking  possession  of  the  property  in  dlH- 
pute  by  deceased,  by  other  means  short  of 
homicide.  When  all  the  testimony  bi  the 
case  is  looked  to.  these  Issues  alone  were 
presented,  and  the  court's  charge  should 
have  been  confined  to  these  Issues.  But  In- 
stead of  pursuing  this  course,  as  stated  be- 
fore, a  mass  of  testimony  regarding  tbe  title, 
and  absolutely  irrelevant,  was  admitted  In 
the  case;  and,  besides  this,  the  learned  Judge 
who  tried  the  case  committed  a  number  of 
errors  In  the  charge,  some  of  which  we  have 
already  pointed  out  These  were  <tf  a  char- 
acter to  prejudice  the  rights  of  the  appellant. 

Payne's  Case,  8  Cal.  341,  reported  In  Horr. 
ft  T.  Gas.  Setf-Def.  p.  863,  expresses  our 
views  as  to  the  rights  of  the  defendant  un- 
der the  peculiar  facts  In  this  case  more  co- 
gently than  we  can,  and  we  refer  to  what  is 
said  in  that  case.  We  understand  that  thiH 
whole  controverey,  culminating  In  the  homi- 
cide of  the  deceased,  was  in  regard  to  a 
strip  of  land  which  the  proof  showed,  with- 
out any  controversy,  had  been  In  the  unin- 
terrupted and  peaceable  possession  of  appel- 
lant and  those  under  whom  he  didmed  for  a 
period  of  about  20  years.  His  was  not  a 
constructive  possession,  but  an  actual  pos- 
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session,  as  It  had  been  inclosed  with  a  fence 
and  had  l>een  naed  aa  a  pasture  dnring  all 
thMe  Tears.  Our  statute  (article  677,  Pen. 
Code),  If  it  has  any  meaning  at  all,  was  In- 
tended to  gnard  and  protect  a  pwaon  In  pos- 
sesdw  of  pmpert^,  wheOm'lt  be  realty  or 
personalty.  The  controyersy  here  was  with 
regard  to  the  possession  of  a  piece  of  real 
estate;  and  possession  of  audi  pn^oty,  un- 
der the  law,  haa  a  great  deal  of  meaning, 
and  with  BU^  tender  concern  is  it  regarded 
under  our  law  that  special  proceedings  have 
been  created  for  trying  this  possessory  right, 
—that  Is,  the  proceeding  by  fbrcible  entry 
and  detainer.  This  procedure  was  Intended,  un- 
doubtedly, amcmg  other  things,  for  fta  puipoee 
of  keying  the  peace,  as  men  become  excited 
ora  this  ri^t  of  posaestfon  of  realty  to  a  great- 
er extent  than  perhaps  any  other  character  of 
property.  The  law  Intends  to  conserve  the 
right  of  tiie  posseasor  against  the  aggressions 
and  treQMsaes  of  all  others,  requiring  dalmants 
not  in  poasesdon  to  restnt  to  legal  meOiods  to 
settle  such  dlqnitea.  As  apgean  from  the  testi- 
mony in  this  case,  deceased  had  been  repeatedly 
tsM  that.  If  he  had  a  dalm  to  the  luid,  to 
bring  anlt  for  It  3b  tills  he  lepUed  that  he 
would  take  poe session  when  he  got  ready;  and 
when  th^  eng^^  In  the  altercatUm  in  wbldi 
the  bomldde  ensued,  according  to  the  state's 
own  testimony,  defendant  told  deceased 
that;  if  he  put  his  fence  np  In  his  Indosure, 
he  would  tear  it  down,  and  the  deceased 
asked  him  if  he  did  not  know  the  law  against 
tearing  down  fences.  It  seems  that  he  was 
not  willing  to  be  goyemed  by  his  own  law  in 
this  matter.  On  tiie  fotal  morning  when  de- 
ceased and  his  four  employes  came  there, 
they  came  as  trespasserB.  They  were  arm- 
ed; and,  from  their  acts  and  conduct  and 
what  had  prertously  transpired,  appellant 
had  a  right  to  bellove  that  they  came  with 
the  predetermination  to  dlsregivd  all  bis  pro- 
tests, and  to  destroy,  at  all  bAxards,  that 
line  of  fence,  and  to  erect  an  Inner  line,  thus 
taking  from  blm  the  possession  of  property 
which  he  was'thm  actually  occupying.  Un- 
der the  drcunutances,  it  occurs  to  ns  that 
he  liad  a  right  to  b^lere  ttiat  they  intended 
to  move  the  fOnce,  and  to  take  possession  of 
the  land,  if  they  bad  to  kill  him  in  order  to 
accomplish  th^  purpose.  Situated  as  he 
was,  he  bad  the  right  to  stand  In  defense  of 
his  property.  The  law  did  not  reauire  him 
to  leave  the  Held,  and  go  and  seek  re-enforce- 
ments In  order  to  prevent  the  remoral  of  the 
fence,  much  less  to  appeal  to  the  law.  They 
were  Ave  to  one.  Deceased  himself  was 
armed  with  a  weapon  superior  in  its  power 
of  execution  to  the  pistol  with  which  appel- 
lant was  armed.  WhUe  he  (deceased)  was 
pulling  down  the  fence,  his  shotgun  was  In 
easy  reach.  Appellant  did  not  bare  to  wait 
until  his  adTWsarles  had  gotten  him  In  their 
imwer  or  placed  him  hors  de  combat  The 
only  criterion  which  ttie  law  erects  is,  if  he 
was  not  aUe  to  prevent  them  destroying  his 
property  and  taking  possession  of  his  land  by 


other  means  than  slaying,  he  had  a  right  to 
slay.  Now,  what  other  means  should  he 
have  resorted  to?  Not  nntU  be  had  entreat- 
ed and  protested  without  avail,  and  when  his 
adversary,  either  with  his  shotgun  then 
drawn  and  presented  (according  to  the  de- 
fendant's testimony),  or  within  ea^  readi, 
began  the  work  of  destmctlon,  coupled  with 
the  contemptuous  remark,  "You  would  not 
fight  a  fly,"  did  appellant  undertake  to  act. 
Of  course.  If  there  were  other  means  then 
present  of  which  he  might  have  availed  him- 
self to  prevent  the  destruction  of  his  prop- 
er^ and  the  taktag  posscHslon  of  his  land. 
the  law  required  blm  to  adopt  such  means, 
and  only  in  the  contingency  of  his  fallnre  to 
resort  to  other , reasonable  means  would  he 
be  amenable  to  the  law.  After  a  careful 
review  of  this  testimony,  it  occurs  to  us  that. 
If  he  had  resorted  to  other  means  than  that 
which  was  adopted  by  him,  be  would  have 
given  his  adversary  an  undue  advantage, 
and  he  would  not  only  have  failed  In  the  pro- 
tection of  his  property,  but  would  have  sac- 
rificed his  own  life.  The  overt  act  bad  al- 
ready been  committed,  and  in  the'emergency 
be  was  authorized  to  act  both  to  prevent  the 
destmctlon  of  his  property  and  to  save  bis 
own  life.  The  judgment  Is  reversed,  and  the 
cause  remanded. 


STATE  V.  ZANCO'S  HEIRS  et  al.i 
(Court  of  CSvil  Appeals  of  Texas.    Jan.  5, 
188&) 

Pdblic  Lands —  Hkadriobts  Cbrtifioatbs  —  As 
S8T8  OP  DecBDssT— Appeal— PjissuupTioNS 
— Nbw  Trial— Stats  as  Litioakt, 

1.  Act  Feb.  9,  1850,  providing  that  the  adjti- 
tant  general  shall  issue  to  the  heirs  of  those  wno 
fell  with  "Fannin,  Ward.  Travis,  Grant,  or 
JohnsoQ,  their  heirs  or  legal  representatives,  at- 
torneys or  nasigDs.  certincates  iw  headririits," 
was  recognition  of  pre-existlDg  rl^ts,  and  cer- 
tificates issued  thereunder  became  assets  In  the 
hands  of  administrators, 

'2.  An  objection  that  an  administration  is  nnll 
and  void  because  not  ttegan  antil  IS  rears  after 
decedent's  death,  cannot  be  considered  where  the 
records  do  not  disclose  when  such  admlnlstratlou 
was  commenced. 

3.  In  the  absence  of  proof  to  the  contrary,  11 
will  be  presumed  that  a  person  was  a  citiien. 

4.  EVery  presumption  will  be  indulged  in  to 
Bupjiort  the  judtnneats  of  a  probate  court,  which 
has  general  jurisdiction  over  the  estates  of  de- 
cedents, in  the  absence  of  any  facts  showing  a 
want  of  jurisdiction. 

5.  A  motion  for  a  new  trial,  based  on  newly- 
discovered  evidence,  will  be  denied  where  the 
record  does  not  indicate  there  was  any  previous 
effort  made  to  obtain  the  evidence,  or  that  it  was 
uuicnown  to  appellant  before  thfe  triRl. 

G.  Where  the  state  enters  its  courts  as  a  lit- 
igant, it  must  be  held  subject  to  the  same  rules 
that  govern  other  lltisnnts. 

Appeal  from  district  court,  San  Augustine 
county;  Tom  C.  Davis,  Judge. 

Action  by  the  state  of  Texas  against  the 
heirs  of  Charles  Zanco  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 


1  Writ  of  error  denied  by  supreme  court. 
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M.  M.  Gcane,  E.  P.  HIU,  and  Bufus  Price. 
<or  the  SUte.  S.  W.  Blouit  and  S.  M.  Da- 
vis, for  ai>peUee& 

FLT,  J.  The  state  of  Texas,  tbroQffb  W. 
A.  Fltid,  oonnty  attomer  of  Saa  Augustine 
■«ounty.  Instituted  this  suit  acalnst  tbe  un- 
known heirs  of  Charles  Zanco  and  a  num- 
ber of  parties  In  possession  of  parts  of  the 
land,  to  escheat  the  same  to  the  state.  No 
■lieirs  of  Zanco  appeared.  The  trial  Judge, 
after  hearing  the  testimony,  Instructed  a 
▼erdlct  for  the  appellees,  who  were  claiming 
the  land.  The  evidence  shows  that  Charles 
Zanco  was  killed  at  the  fall  of  th*  Alamo  on 
March  6;  1886,  and  that  under  the  provisions 
-of  the  act  of  February  9,  18S0,  a  certificate 
Cer  one-third  of  a  league  of  land  was  granted 
^  bis  heirs.  In  a  regnlar  administration  of 
tha  estate  of  Zanco  an  order  of  sale  was 
(ranted  by  the  probate  conrt  of  Harris  coon- 
Or,  and  the  land  cwtlficate  was  regularly 
•old  to  William  B.  Baker,  and  the  sale  was 
afterwards  confirmed  by  the  court  There 
la  no  erldenee  as  to  when  tb»  administration 
was  begun.  The  app^eea,  elalmlng  the 
(and,  ^wed  perfect  title  finun  William  R. 
Baker. 

The  following  agreement  wu  entefcd  into 
lietweett  the  parties  to  tms  anit:  **It  was 
4iere  agreed  by  the  parties  that  alt  the  de- 
fendants herein  claim  and  bold  the  land  un- 
■der  properly  executed  and  recorded  conTey- 
ances  trom  and  under  Wm.  B.  Baker,  the 
.grantee  In  the  foregoing,  and  Ibat  said  de- 
fendants are  the  owners  of  said  land,  If  the 
said  admlnlBtrator'a  deed  la  ralld,  and  pass- 
ed the  title  out  of  asid  eatate  <a  Charles 
Zanco  to  Wm.  &.  Baker."  That  agreement 
«eema  to  hare  been  lost  al^  of  In  briefing 
Che  case  for  sppyllant,  and  objecttons  are 
rateed  to  matters  which  cannot  have  any 
Cocce  In  'View  of  that  agreeihent.  Clearly,  If 
the  deed  of  the  administrator  was  held  to 
tie  valid,  it  was  the  duty  of  the  trial  judge  to 
inatmct  a  verdict  for  appellees,  and  there  la 
«io  merit  In  the  contention  that  the  fftets 
■should  have  been  submitted  to  the  Jury. 
The  tacts  were  all  one  -way,  and  It  was  the 
•dnty  of  the  Judge  to  declare  their  legal  ef- 
fect. If  his  declaration  was  correct,  this 
case  must  be  afllrmed,  and,  If  not,  a  reversal 
wm  necessarily  follow.,.  On  February  8, 18S0, 
4he  legislature  of  Texas  passed  an  act  entitled 
"An  act  for  the  rdlef  of  the  heirs  of  those 
wbo  fell  with  Fannin,  Ward,  Travis,  Qrant 
•  and  Johnson  during  the  war  with  Mexico  in 
<be  years  1886  and  183^'*  in  vrtiich  it  waa  pro- 
vided that  "the  adjutant  general  shall,  and 
lie  is  hereby  required  to  issue  to  the  heirs  of 
those  who  fdl  with  Fannin,  Waid,  Travis. 
■Grant,  or  Johnson,  their  heirs  or  legal  rep- 
resentatives, attorneys  or  assigns,  certifi- 
cates for  beadrlgbts  in  right  of  those  who 
were  heads  of  famlllps,  for  one  league  and 
labor  of  land,  and  in  right  of  those  who 
wwe  single  men,  for  one-third  of  a  league 
«f  land."    Paach.  Dig.  art  415a   It  is  cen- 


tended  by  appellant  that  this  set  was  passed 
simply  to  make  a  gift  to  the  heirs  of  those 
who  ttM  during'  the  Texas  revolution  under 
the  leaders  named,  and  th««fore  the  land 
did  not  become  assets  oC  tbe  estates  of  such 
decedents.  We  are  of  the  t^lnion,  hewevw. 
that  It  was  nothing  but  a  reeognittoa  at  an 
express  or  Implied  oontraet  or  obligation  oo 
the  part  of  the  state  govwament  to  soldiers 
who  had  giren  th^  lives  In  defense  of  their 
country,  and,  as  has  tlase  and  again  been  de- 
cided, the  co-tiflcale  became  assets  In  the 
hands  of  ths  administrator.  Ames  t.  Hub- 
by, 49  Tex.  710;  Bogers  v.  Kennard,  64  Tex. 
86:  Todd  V.  MastccsoB,  61  Tex.  «19.  That 
the  act  of  1650  waa  only  a  reeognltloa  of 
preexisting  rights  Is  Indicated,  we  think,  by 
section  4  of  the  act,  which  provides:  "This 
act  shall  extend  only  to  the  hdvs  of  ttioae 
who  f^  as  mentioned  In  the  second  section 
of  this  act,  and  of  them,  only  to  those  in 
whose  right  no  certificates  for  beadrights 
have  been  issued."  Pascb.  Dig.  art.  4158. 
If  a  naked  donation  had  been  intended,  it 
would  seem  that  the  belrs  of  all  wbo  fell 
while  under  command  of  the  oflfeers  named 
would  have  been  remembered,  and  net  those 
only  who  had  for  aomt  reason  faScd  to  ob- 
tain the  taeadright  ootifleatea  girea  to  men 
wbo  settled  In  Texaa  The  manner  of  ptov- 
ittg  that  no  such  certificate  had  been  Issued 
la  fully  provided  tw  la  ,tte  act  The  act 
waa  not  extending  a  gratuity;  It  was  paying 
a  debt  impliedly  due  by  the  state.  The  cer- 
tificate being  assets  of  the  estate  of  Oharies 
Zanco,  if  the  admlnlsCration  was  l^al  and 
valid,  the  adminlscratinr's  deed  passed  the 
title  to  the  laud  ovt  of  the  estate,  tor  the  rec- 
ord discloses  an  order  of  sale  by  the  probate 
court,  a  sale  to  William  B.  Baker,  and  a 
confirmation  of  ttie  sale. 

It  la  insisted  by  ai^lant  that  Oe  admln- 
Istraflon  was  null  and  void,  becmse  the  ad- 
ministration waa  not  begun  until  16  yeara 
after  the  death  of  Znico,  and  the  presump- 
tion would,  be  that  all  the  debts  were  barred; 
citing  Paul  V.  Willis,  68  Tex.  Ml.  7  8.  W. 
857.  The  dedslon  cited  bears  oist  the  con- 
tention, but  there  are  no  facts  in  the  record 
which  would  make  It  appUealde.  Thc«e  is 
no  evidence  whatever  aa  to  llie  time  when 
the  administration  was  begna.  It  may  have 
beat  a  skort  time  after  the  dentli  of  Zanco. 
Neither  does  the  taeord  show  that  Zones  did 
not  have  pmpezty  in  Hairia  eoun^,  m  that 
he  did  not  mide  there  prior  to  his  death. 
There  la  no  proof  either  that  tends  to  show 
that  Zanco  was  a  foreign  soUler,  and  we 
most  conclude  that  he  wu  a  dtlsett.  The 
probate  court  of  Harris  eoanty  had  general 
Jurisdiction  of  the  estates  of  decBdsntB,  and. 
la  the  absence  of  any  fact  rihowtng-  a  want 
of  Jurisdiction,  every  pteBumptlMi  will  be  In- 
dnlged  In  siqport  of  its  Judgment  ssid  de- 
crees. Temi^eton  r.  FergosM.  89  47, 
88  8.  W.  S29. 

To  the  motion  for  a  new  trial  was  attached 
a  copy  of  the  probate  record,  Aowtng  that 
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the  administrator'!  bond  was  apQtoveH  In 
IS51,  and  it  is  alleged  that  the  teatlmony 
vran  newly  discovered.  That  there  was  no 
diligence  whatever  to  hare  the  testtnwny  at 
the  trial  U  apparent  from  the  record.  Ap- 
pellees introduced  the  orders  of  the  probate 
court  In  the  administration  of  Charles  Zan- 
co's  estate,  and  with  tbe  least  amount  of  dil- 
igence appelUtat  could  have  ascertained 
when  the  administration  was  beffun.  There 
Is  nothing  In  the  record  that  indicates  tiiat 
there  was  any  effort  made  to  obtain  the  evi- 
dence for  which  a  new  trial  was  desired,  and 
It  was  not  Intimated  that  it  was  not  known 
to  appellant  before  the  trial.  Frizsell  t. 
Johnson,  80  Tex.  31;  Ballway  Go.  t.  For- 
syth, 48  Tex.  171;  Traylor  t.  Townsend,  61 
Tex.  144;  Moores  v.  Wilis,  89  Tex.  100,  5  & 
W.  075. 

When  the  state  of  Texas  enters  Its  courts 
as  a  litigant,  it  must  be  held  subject  to  the 
same  rules  that  govern  other  Utlgants,  and, 
having  failed  to  meet  the  case  made  by  ap- 
pellees, and  not  having  abown  any  grounds 
tor  a  new  trial,  it  must  abide  the  conse- 
quences.  The  Judgment  will  be  affirmed. 


ADAMS  et  at.  v.  KELLET  et  al.i 
(Oourt  of  Civil  Appeals  of  TexB^.   Dec.  31, 
1897.) 

Local  Optiox  Eleotiox  —  Whbn  Paotaa— Hah- 

DAHL'S. 

1.  Where  the  commissioners'  conrt  might  have 
beeo  compelled  to  publlRh  the  result  of  n  local 
optiun  eleetiun  for  the  eutire  county,  mandamus 
will  aot  lie  to  compel  the  orderitig  of  a  new  elec- 
tion for  a  portion  of  the  county  which  the  pub- 
licatioD  of  the  result  of  the  county  election  would 
preclude. 

2.  Kev.  St.  1895,  art.  3384,  as  amended  In 
18&7  (Acts  2Sth  Leg.  p.  235).  providing  for  f  lo- 
cal option  election  in  political  snbdivisionH  of 
a  couuty,  does  not  authorize  such  election  nittiln 
two  years  (article  3393)  after  a  second  election 
in  tlie  entire  couuty,  tbou^  such  secood  election 
be  void,  where  the  first  election  was  declared 
carried  In  favor  of  prohibition  to  remain  iu  force 
tbriinirhuat  the  county  "until  such  time  ns  the 
qnnlitied  voters  therein  may,  at  a  legal  election 
held  for  the  purpose,  by  a  majority  vote,  declare 
otherwise." 

Appeal  from  district  court,  Bosque  county; 
J.  hL  Hall,  Judge. 

Action  by  £.  T.  Kelley  and  others  for  man- 
damns  to  compel  the  commissioners'  court 
to  order  a  local  option  election.  From  a 
Judgment  awarding  such  writ,  F.  E.  Adams 
and  others  appeal.  Beversed. 

D.  W.  Odell.  for  appellants.  B.  0.  Padel- 
ford,  H.  P.  Brown,  and  Henry  &  Brown, 
for  appellees. 

STEPHEN'S.  J.  Upon  the  petition  of  ap- 
pellees, in  behalf  of  themselvra  and  227  other 
resident  citizens  of  the  city  of  Cleburne,  a 
writ  of  mandamus  to  compel  the  commis- 
sioners' court  of  Johnson  county  to  order  a 
local  option  election  for  said  city  was  a  ward - 

i  Bebearing  pending. 


ed  by  the  district  court.  From  that  Judg- 
ment this  appeal  is  taiieu. 

The  petition  admlfiB  that  the  local  option 
law  had  been  adopted  and  pat  in  force  for 
the  entire  county  of  Johnson  in  the  year 
1865,  and  that  a  second  election  for  the  en- 
tire county,  held  In  March,  1887,  again  re- 
sulted in  favor  of  the  law.  The  legal  force 
of  this  election,  however,  is  denied,  upon  the 
ground  Qiat  the  result,  though  duly  declared 
by  the  commissioners'  court,  and  entered  of 
record,  has  not  been  published.  The  peti- 
tion then  pleads  an  act  passed  at  the  general 
session  of  the  last  legislature  (Acts  25th 
Leg.  p.  235),  amending  article  3384  of  the 
Revised  Statutes  of  1899,  relating  to  local 
option.  This  amendment,  among  other  pro- 
visions, makes  it  the  duty  of  the  commission- 
ers' court  of  each  county  to  order  an  election 
"to  be  held  by  the  qualified  voters  of  said 
county,  or  of  any  commissioner's  or  Justice's 
precinct,  or  school  district,  or  any  two  or 
more  of  any  such  political  subdirlsions  of  a 
county,  as  may  be  designated  by  the  com- 
missioners' court  of  said  county,  to  deter- 
mine whether  or  not  the  sale  of  intoxicating 
liquors  shall  be  prohibited  in  such  county, 
or  commissioner's  or  Justice's  precinct,  or 
school  district,  or  any  two  or  more  of  any 
such  political  aubdivlaioDS  of  such  county, 
or  In  any  town  or  city,"  whenever  petitioned 
BO  to  do  by  the  requisite  number  of  voters, 
as  therein  presorlbed:  "provided,  that  where 
a  school  district,  city  or  town  may  be  com- 
posed in  part  of  two  or  more  subdivisions 
of  the  county,  named  hereinbefore,  the  right 
to  order  and  hold  an  election  In  such  school 
district,  city  or  town  shall  not  be  denied." 
The  petition  further  shows,  after  allegiuK 
that  the  city  of  Cleburne  is  composed  In  part 
of  more  than  two  snbdlvislons,  such  as  the 
amendmetit  describes,  of  Johnson  county, 
that  the  requisite  number  of  qualified  peti- 
tioners had  duly  petitioned  for  a  local  op- 
tion election  for  the  city  of  Cleburne,  which 
the  commissioners'  com  t,  on  August  24, 1807, 
refused  to  order.  The  allegations  of  fact  so 
made  are  admitted  to  be  true.  The  ques- 
tions Involved  In  the  appeal,  then,  are: 
First,  whether,  on  account  of  the  failure  of 
the  commissioners'  court  of  Jobnstm  coun- 
ty to  have  the  result  of  the  second  county 
local  option  election  published,  appellees 
were  entitled  to  a  writ  of  mandamus  to  com- 
pel said  commissioners'  court  to  order  a  local 
option  cilectlon  for  the  city  of  Cleburne;  sec- 
ond, whether,  if  this  did  not  give  the  right, 
it  was  conferred  by  the  alleged  amendment 
of  article  3384. 

Upon  the  first  question  appellants  cite  a 
decision  of  the  court  of  criminal  appeals,— 
Ei  parte  Burge,  24  S.  W.  289,— which  seems 
to  dispose  of  It-  in  their  favor.  It  was  there 
held  that  the  failure  of  the  commissioners' 
court,  in  connection  with  the  declaration  ot 
the  result  of  a  local  option  election,  to  fur- 
ther enter  an  order  in  terms  absolutely  pro- 
hibiting the  ssle  of  Intoxicating  liquors  wltfa- 
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In  the  prescribed  limits,  u  required  hy  law, 
did  not  Invalidate  the  election  Itself,  bat,  on 
the  contrary,  that  mandamus  to  compel  the 
performance  of  a  duty  so  neglected  might  be 
resorted  to.  The  reasons  glren  by  Judge 
Slmklns  for  this  ruling  apply  with  equAl, 
if  not  greater,  force  where,  as  in  this  case, 
there  Is  a  mere  failure  to  publish  the  result 
of  such  election.  This  decision  was  cited 
with  approval  by  us  in  State  r.  Surrey,  33 
8.  W.  886,  though  In  that  case  the  result  of 
the  titectloD  was  not  hi  farar  of,  bat  against, 
the  conttntunce  of  the  local  option  law.  If, 
then,  the  commissioners*  court  of  Johnson 
county  might,  when  this  suit  was  Instituted, 
have  been  compelled  to  have  the  result  of 
the  election  for  the  entire  county  published, 
the  contention  would  hardly  seem  plausible 
that  mandamus  would  lie  to  compel  the  per- 
formance of  a  conQIctlng  duty,— that  of  or- 
dering an  election  for  the  city  of  Cleburne,— 
which  the  due  publication  of  the  result  of 
the  county  election  would,  as  the  law  stood 
prior  to  the  amendment,  certainly  hare  ex- 
cluded. The  two  duties,  being  In  conflict, 
could  not  co-exist 

We  are  thus  brought  to  consider  the  sec- 
ond, and,  as  we  understand,  the  main,  ques- 
tion at  Issue,  in  the  dlscusBion  of  which 
additional  reasons  may  be  given  for  overrul- 
ing the  contention  Involved  In  the  first  qiies- 
tlOB.  The  constitution  adopted  in  1876  (ar- 
ticle 16,  §  20)  made  It  the  duty  of  the  legls- 
latnte,  at  its  first  session,  "to  enact  a  law 
whereby  the  qualified  voters  of  any  county, 
jastice's  precinct,  town  or  city,  by  a  ma- 
jority vote,  from  time  to  time,  may  deter- 
mine whether  the  sale  of  Intoxicating  liquors 
shall  be  prohibited  within  the  prescribed 
limits.**  This  was  so  amended  In  1891  as  to 
extend  its  provisions  to  "such  divisions  of  a 
county  as  may  be  designated  by  the  com- 
missioners' court  of  such  county."  In  obe- 
dience to  this  constitutional  requirement, 
the  legislature  at  Its  first  session  <Acts  18t6, 
p.  26)  enacted  a  law  which  made  It  the  duty 
of  the  commissioners'  court  of  each  county, 
when  petitioned  so  to  do  as  therein  provid- 
ed, "to  order  an  election  to  be  held  by  the 
qualified  voters  of  said  county,  justice's  pre> 
cinct,  town  or  city,  as  the  case  may  be,  to 
determine  whether  the  sale  of  Intoxicating 
liquors  •  •  •  shall  be  prohibited  In  such 
county.  Justice's  precinct,  town  or  city,  or 
not"  It  also  made  It  the  duty  of  the  com- 
missioners* court  to  ascertain  and  declare 
the  result  of  such  election,  and,  if  for  pro- 
hibition, to  enter  an  order  prohibiting  the 
sale  of  Intoxicating  liquors  within  the  pre> 
scribed  bounds,  "until  such  time  as  the  qual- 
ified voters  therein  may,  at  a  legal  election 
held  for  the  purpose,  by  a  majority  vote, 
decide  otherwise,"  etc.  The  language  last 
quoted  seems  to  have  been  retained  In  all 
subsequent  amendments  of  this  law.  The 
act  forbade  a  second  election  within  the 
same  prescribed  limits  in  less  than  12 
months,  which  period  was  afterwards  (in 


1887)  extended  to  2  years;  but  provided  that 
a  failure  to  carry  problUtlon  In  a  county 
should  not  prevent  sneb  election  being  Im- 
mediately thereafter  held  in  a  justice's  pre- 
cinct, town,  or  city,  and  that  a  failure  to 
carry  prohibition  bi  a  town  or  city  should 
not  prevent  an  election  immediately  there- 
after in  the  same  justice's  precinct  (after- 
wards amended  to  read,  "^tlre  justice's  pre- 
cinct or  county**),  and  that  the  holding  of 
an  election  In  any  justice's  precinct  should 
not  bar  an  election  immedlatdy  thereafter 
for  the  entire  county.  To  avoid  any  pos- 
sible miaconstmctlon.  It  was  finally,  in  1887. 
enacted  (Acts  1887.  p.  96)  that  "when  pro- 
hibition has  been  carried  at  an  election  or- 
dered for  the  entire  county,  no  Section  on 
the  question  of  prohibition  shall  be  there- 
after ordered  In  any  justice's  precinct  town 
or  city  of  said  county  until  after  prohibition 
has  been  defeated  at  a  subsequent  election 
for  the  same  purpose,  ordered  and  h^  for 
tbe  entire  county."  Changes  Introduced  to 
make  the  law  conform  to  the  constitutional 
amendment  of  1881  need  not  be  noticed,  as 
the  provision  last  quoted  la  rettined  through- 
out, and  is  embodied  in  artlide  8395  of  our 
Revised  Statutes  of  1896.  We  faU  to  find 
in  the  amendment  of  1897,  which  purport* 
to  amend  only  article  8884,  and  not  339S. 
anything  in  conflict  with  tills  explicit  provi- 
sion of  10  years'  standing.  The  clause  of 
this  amendment  so  much  relied  on,  to  wit. 
"provided,  that  where  a  school  district,  city 
or  town  may  be  composed  In  part  of  two  or 
more  subdivisions  of  the  county,  named  here- 
inbefore, the  right  to  oider  and  hold  an  elec- 
tion in  such  school  district,  city  or  town, 
shall  not  be  denied,'*  does  not  even  purport 
in  terms  to  confer  on  dtles  or  towns  any 
new  right,  but  only  to  reserve  and  guard 
an  existing  one,  which  never  was  an  abso- 
lute, but  only  a  conditional  or  qualified, 
right  It  was  "the  right  to  order  and  hold 
an  election"  in  a  city  or  town,  as  provided 
in  the  general  local  option  law.  which  the 
amendment  provldli^  for  the  flrst  time  for 
a  local  option  election  In  two  or  more  politi- 
cal subdivisions  of  a  county,  declares  shall 
not  be  thereby  denied,  and  not  the  right  to 
hold  such  election  without  reference  to  a  local 
law  already  In  force  throughout  the  county  In 
which  Is  situated  such  city  or  town.  True,  a 
majority  of  the  court  of  appeals  held,  before 
the  law  was  amended  in  18S7,  that  a  justice's 
precinct  (and,  consequently,  a  town  or  city) 
might  abolish  the  law  of  the  county  within 
the  bounds  of  the  precinct  (town  or  dt^  by  an 
election  held  after  the  expiration  of  12  nwnths 
(as  then  provided)  from  the  adoption  of  tht' 
law  by  the  county.  Whlsenhunt  v.  State.  1^ 
Tex.  App.  491.  Judge  Hurt,  however,  dis- 
sented, maintaining  that,  until  the  local  law 
as  adopted  by  the  qualified  voters  of  the  coun- 
ty had  been,  by  a  majority  vote,  repealed  by 
such  voters  at  an  election  held  for  that  pur- 
pose throughout  the  county,  no  justice's  pre- 
cinct (city  or  town)  In  such  county  was  aotbor- 
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lased  to  hold  a  local  option  elpction.  The  views 
■o  cogently  sbtted  In  tUs  dlsBentlng  opinion, 
but  which  neeA  aot  be  here  repeated,  were 
adopted  1^  the  court  of  cItH  appeals  for  the 
Fifth  district  In  Klmberly  Morris.  81  a  W. 
809^  and  by  this  eoort  In  State  v.  Harvey,  8S 
S.  W.  886,  and,  Inferentlally.  also  by  the  sn- 
preme  court,  as  a  writ  of  erro.r  was  denied  In 
the  Hkirey  Case.  As  already  seen,  this,  too, 
was  the  coDstmctlon  adopted  by  the  lefffsla- 
ture  In  1887,  as  quoted  above.  It  wlU  be 
obmrred  that  the  majority  of  the  court  In  the 
Whlsenhnnt  Case  did  not  hold  that  the  voters 
of  m  Justice's  prednct  were  entitled  to  hold  an 
election  before  the  time  bad  expired  for  a  sec- 
ond election  In  the  county.  So  tha^  unless 
the  second  elecUon  In  and  fbr  Johnson  county 
was  void,  not  even  under  this  now  eflTete  con- 
struction of  the  law  Is  the  dty  of  Cleburne 
yet  entitled  to  hold  the  election  sought,  as  the 
two  years  have  not  elapsed  since  that  elec- 
tion. Rev.  St.  1895,  art  8303.  But,  If  we 
concede  the  second  election  to  be  void,  It  must 
sUll  be  held  that  the  county  law  has  not  been 
rppealed,  tot  It  was  originally  adopted  to  re- 
main In  force  throughout  the  county  "until 
Bucb  time  as  the  qualified  voters  therein  may, 
at  a  legal  election  held  for  the  purpose,  by  a 
majority  vote,  decide  otherwise."  Aa,  under 
the  constitution,  such  law  can  only  be  enacted 
hy  such  qualifled  voters,  so  It  can  only  be  re- 
pealed by  them.  The  power  to  enact,  and 
hence  to  repeal,  such  laws,  has  thus  been  tak- 
en from  the  legislature,  and  conferred  on  the 
<iuallfied  voters  of  the  locality  to  be  affected. 
Inasmuch,  then,  as  this  local  law  had,  by  a 
majority  vote,  been  adopted  by  the  qualifled 
voters  of  Johnson  county,  and  had  not  been 
abolished  when  the  amendment  of  1897  went 
iDto  effect.  It  seems  plain  that  nothing  In  that 
amendment  could,  either  directly  or  Indirect- 
ly, repeal  or  modify  such  existing  law.  If 
It  provided  a  means  for  Its  repeal,  within  the 
hoonda  of  Cleburne,  by  the  quallBed  voters 
of  Clebnme,  before  the  qualified  voters  of 
the  county,  by  a  majority  vote,  had  decid- 
ed to  repeal  It,  It  was  as  much  the  exer- 
cise of  unauthorized  power  as  If  the  legisla- 
ture had  declared  In  so  many  words  Its  repeal 
to  that  extent  When  so  modified.  It  would  no 
longer  be  the  law  originally  voted  for  and 
adopted.  If  originally  so  proposed,  It  might 
never  have  been  adopted.  These  conclusions 
are  In  accord  with  the  following  decisions  of 
the  court  of  criminal  appeals:  Dawson  v. 
State,  25  Tex.  App.  670,  8  S.  W.  820;  Ex  parte 
Cox,  28  Tex.  App.  537. 13  S.  W.  862;  Aaron  v. 
State,  29 -S.  W.  267.  Furthermore,  If  the 
amendment  be  construed  as  creating  by  the 
legislature  itself  new  subdivisions  of  a  county 
for  local  option  purposes.  It  would  seem  to  be 
In  conflict  with  the  constitutional  amendment 
of  1891,  which  vested  this  power  la  the  com- 
missioners' courts,  and  hence  of  no  value  to 
appellees,  since  the  feature  so  much  relied  on 
by  them  seems  to  be  merely  incidental  to  the 
creation  and  combination  of  these  new  subdi- 
visions.   We  need  not.  however,  and  do  not. 


decide  this  question.  In  no  view  of  Che  case 
were  appellees  entitled  to  the  mandamni,  and 
the  Judgment  awarding  It  Is  reversed,  and  the 
suit  dismissed. 


D*ABRiaO  et  al.  T.  TEXAS  PRODUCE  GO. 

(Court  of  ClvU  Appeals  of  Texas.   Jsn.  8^ 
1898J 

APPBAL— ASBISKHBNTS  OI  EbkOR  —  Bu.B  BT  bl- 
SOLVBKT  DBBTOR  — KVIDBKOS  OF  FRAUD  — Wl* 
HESSBS  — IMPBACRMBNT— InSTRUCTIOXS— SPBClil. 
JODOB— COHBTITDTIONAL  LaW. 

1.  An  asslgnmeot  that  the  court  erred  in  not 
sustaining  appellant's  "first  and  second  Bpeeiat 
exceptions  as  per  bill  of  exceptions  No.  1"  will 
not  be  considered  where  his  brief  does  not  con- 
tain, aa  reqalred  by  the  rules,  a  statement  of  ap- 
pellee's pleading  to  which  the  exceptions  were 
addressed. 

2.  Defendant,  who  had  bought  goods  from 
plaintiff  on  credit  sold  them  to  a  third  per8on,an 
alleged  creditor,  and  plHintiff  attnchod  them.  On 
a  trial  of  right  of  property  plaintiff  was  permit- 
ted to  testify  that  before  tiie  sale  to  the  third 
parson,  claimant  and  \a  claimant's  absence  de- 
fendant stated  that  he  was  not  indebted  to  any 
one  except  plaintiff.  Beld  not  error,  the  court 
havioa  instructed  the  jury  that  the  testimony 
should  be  considered  only  on  the  issues  as  to 
whether  there  was  a  fraudulent  representation 
to  procure  credit,  and  a  fraudulent  Intent  on  the 
part  of  defendant  In  making  the  Bale  to  claim- 
ant 

8.  Defendant  testified  that  the  transfer  to 
claimant  was  In  satisfaction  of  e  bona  fide  debt. 
To  impeach  defendant  plaintiff  was  permitted 
to  testify  that  he  called  at  defendant's  residence 
the  day  after  the  sale  to  claimant  nnd  defend- 
ant stated  that  he  hsd  sold  out  to  claimant  be- 
cause he  could  not  help  it;  bad  not  told  plain- 
tiff of  claimant's  demand  because  be  had  forgot* 
ten  it  Claimant  was  not  present  at  the  Inter- 
view, not  error,  when  the  court  stated 
that  it  was  admitted  tor  the  sole  purpose  of 
contradicting  defendant,  and  affecting  his  cted- 
ibUity. 

4.  Appellant's  brief  stated  that  "we  submit  the 
fourth,  fifth,  sixth,  and  seventh  assignments  of 
error  as  a  proposition  within  themselves,  which 
are  as  follows. '  Each  of  the  assignments  refer- 
red to  a  different  clause  of  the  charge,  having 
reference  to  different  phases  of  the  evidence. 
Several  of  the  assignments  contained  several 
ivt^sitlons.  No  statement  was  appended  to  the 
assignments,  and  there  were  no  propositions  ap- 
pended apart  from  the  propositions  contained  in 
the  assignments  themselves.  Ecld,  that  the  er- 
rors comd  not  be  considered,  because  not  spe- 
cifically assigned,  and  accompanied  with  their 
appropriate  propositions  and  statemsnts.  Rules 
Ct.  Civ.  App.  29-&.  20  S.  W.  vUl. 

5.  Where  the  court  distinctly  limits,  at  the 
time  of  its  admission,  the  purpose  for  which  cer- 
tain testimony  Is  to  be  considered,  the  Hmitation 
need  not  be  repeated  <a  the  written  instructions, 
in  the  absence  of  a  reqnest  to  that  effect. 

6.  Where  *he  record  affirmatively  shows  that 
"the  oath  prescribed  by  law  was  duly  adminis- 
tered" to  the  special  judge  hetore  whom  the  case 
was  tried,  It  sufflciently  shows  that  he  took  the 
oath  prescribed  by  the  constitntlon. 

Appeal  from  district  court.  Bowie  county;  H. 

C  Hynsou,  Special  Judge. 

Suit  by  the  Texas  Produce  Company  against 
S.  Statl.  Plaintiff  caused  a  writ  of  attachment 
to  be  levied  upon  merchandise  purchased  from 
defendant  Frank  D'Arrigo,  and  In  bis  pos- 
session. From  a  verdict  and  judgment  lu  favor 
of  plaintlfl:  on  a  trial  involvhas  the-right  of  the 
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ftapaty  attartied,  daJmaat  D'Andgo  appeals. 

R.  D.  Hart  and  W.  H.  Tilson,  toe  aniellaDt 
lludslns  &  Estes,  for  appellee. 

Ctmclnsloiis  of  Fact 

TABLTON,  C.  J.    On  Jannaiy  11.  1896,  a 

Statt,  a  merchant,  sold  hla  stock  of  goods  to  bis 
nt'pljew,  Frank  D'Arrlgo.  On  January  12,  1893, 
the  appellee,  Texas  Produce  Company,  a  cred- 
itor of  Statl  In  the  sum  of  $915.28,  sued  the 
latter,  causing  the  levy  of  a  writ  of  attach- 
ment upon  the  merchandise  pnrohneed  by  D'Ar- 
rlgo, and  In  his  possession.  On  January  14, 
1803,  the  appellant  flied  hts  claimant's  oath  and 
bond,  claiming  title  to  the  property.  This  ap- 
peal Is  from  a  verdict  and  Judgment  In  favor 
of  the  appellee  on  a  trial  Involving  the  right  of 
property  In  the  merchandise  in  question.  The 
tasnes  tendered  by  the  appellee  were  that  the 
transfer  from  Statl  to  the  appellant  was  made 
for  the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  Statl,  Including  the 
[dalntifr,  in  the  collection  of  their  debts;  that 
this  purpose  was  known  to  the  claimant;  that 
the  alleged  indebtedness  by  Statl  to  D'Arrlgo, 
In  cancellation  of  which  the  transfer  to  the  lat- 
ter was  made,  was  fictitious,  or  that,  tf  not 
flctltlous,  the  claimant  was  estopped  from  as- 
serting the  Indebtedness  against  the  plalntlfF.on 
account  of  an  assurance  given  by  D'Arrlgo  to 
the  plaintiff  that  Statl  was  In  no  way  Indebted 
to  the  claimant,  on  the  fbith  of  which  the  plain- 
tiff extended  credit  to  StatL  The  verdict  of  the 
Jury  establishes  the  truth  of  one  or  all  of  the 
charges  contained  In  the  plaintiff's  tender  of  the 
Issues,  and.  as  the  testimony  saifKirta  the  Tcr- 
dict,  w«  find  accordingly. 

Conclusions  of  Law. 

1.  We  decUne  to  conalder  Qie  appellant's  flnt 
assignment  of  error,— -that  "the  court  erred  tai 
not  Bustalnlng  the  defendants'  first  and  secwd 
special  exceptions,  as  per  bill  of  exceptkms  No. 
\."  Tbe  appellant's  brief  contains  no  state- 
ment of  the  ri«w^^ingi|  of  tbe  a^Uee  to  which 
these  ezceptloni  are  addressed.  On  tbe  ctai- 
traiy,  It  complains  of  the  Insnffldency  of  tlie 
evidence  Introduced  by  the  appellee  to  snstahi 
the  plea  of  entoppel.  To  comiider  the  assign- 
ment would  be  to  Titrate  (in  this  instance,  in 
the  face  of  objection)  tte  mles  prescribing  tbe 
method  for  Qie  preseDtatltm  of  questloDS  In  this 
court.  ' 

2.  J.  W.  Harris,  a  witness  for  the  plaintiff, 
was  permitted  to  testify,  over  the  objection  of 
the  defendant,  that  on  divers  times  durhiK  Oie 
teU  of  1892,  before  the  sale  of  the  goods  in  con- 
rrorersiy  by  8.  Statl  to  defendant,  Statl  de- 
clared to  tbe  witness,  representing  the  plain- 
tiff, that  be  was  not  Indebted  to  any  person 
whtunsoever  except  the  plaintiff;  that  the  de- 
fradant  D'Arrlgo  was  not  present  at  any  time 
wbeu  this  statement  was  made.  Tbe  court  cor- 
rectly admitted  this  evidence,  In  tbe  llglit  of  the 
explanatkm  appended  to  tbe  bill,  to  tbe  effect 
that  It  was  admitted  to  abow  fraudulent  repre- 


sentations by  Statl  to  the  plaintiff  In  procuring 
credit,  and  that  the  Jury  wen  Instructed  by  tbe 
court  at  the  time  that  tbe  testimony  would  be 
considered  by  them  only  for  tbe  purpose  of  In- 
vestlgatUis  as  to  whether  there  was  a  fmud- 
nlent  Intent  on  tbe  part  of  Stati  In  making  bis 
eonveyance  to  D'Arrlgo,  and  that  It  was  not  to 
be  considered  as  affecting  D'Arrlgo's  title,  un- 
less the  evidence  further  showed  knowledge 
on  the  part  of  D'Arrlgo  of  Stall's  fraudulent  in- 
tent. If  any,  and  participation  by  the  former  In 
Buch  Intent 

&  Tbe  vendor,  Statl,  testified  aa  a  witness 
tar  the  dalmant  that  tbe  Indebtedness  ba  caa- 
sideratitm  of  which  he  transferred  tbe  mer- 
yhnudTn^*  to  D'Arrlgo  was  a  genuine  Indebted- 
ness. For  tbe  purpose  of  contradicting  and  im- 
peaching blm,  after  propor  predicate  laid,  the 
Idalntlff,  over  tbe  objection  ct  tbe  appeUant 
waa  po-mltted  to  inove  by  a  witness  (J.  W.  Har^ 
ria),  me  of  tbe  pUUntlflTs  firm,  that  In  com- 
pany with  W.  T.  Hnd^ns  tbe  witness  called 
at  the  resldeius  of  Stotl  very  eariy  in  tbe  moto- 
Ing,  befiHre  breakCast  on  the  day  after  tbe  sale 
of  the  gooda  by  Statl  to  the  defendant;  that 
Stati  waa  ^ttlng  up,  wUb  bis  head  boimd  up, 
and  that  tbe  witness  asked  Statl  wby  he  bad 
sold  out  to  tbe  defendant  D'Arrigo,  to  which  the 
reply  wob  that  he  could  not  help  It;  that  the 
witness  then  asked  Statl  wby  be  bad  not  tc^d 
blm  of  tbe  debt  or  claim  of  the  defendant  D'Ar- 
rlgo, and  that  Statl  said  be  bad  fwgotten  it: 
that  some  other  questtona  were  asked  talm, 
wboi  be  broke  down,  and  conun^ued  crying: 
Tbe  ground  of  tbe  objection  to  this  testimony 
waa  that  D'Arrlgo  was  not  present,  and  could 
not  be  bound  Isy  these  statements.  This  objec- 
tion would  have  been  tenable  bad  tbe  testimony 
been  Introduced  as  original  evidence.  D'Arrlgo 
V.  Prodnce  Col  (Tex.  Civ.  A^)  31  8.  W.  713. 
Tbe  court  however,  did  not  so  admit  It  hut 
under  his  Instnictiona,  at  tbe  time  given  to  the 
Jury,  It  waa  permitted  to  so  to  them,  tin  prop- 
er [Kedlcate  having  been  laid,  for  the  sole  pur- 
pose of  contradicting  tbe  witness  Statl,  and  as 
affecting  his  credibility,  and  not  to  be  ccmslder- 
ed  by  tbe  Jury  as  affecting  D'Arrlgo'a  title  to 
the  gooda.  Thus  qualified,  we  QUnk  tbe  testi- 
mony ^nis  ^p^y  admitted. 

4.  The  fourth,  fifth,  alxtb,  and  seventb  as^ 
signmenta  of  error  are  groqped  In  the  ai^I- 
lant's  brief,  and  presented  to  this  court  In  the 
following  language:  "We  submit  the  fburth. 
fifth,  sixth,  and  seventh  assignments  of  errcnr  as 
a  proposition  wltbbi  themselves,  which  are  as 
f(^w8."  Each  of  these  assignments  refers  to 
a  different  dause  of  Qie  court's  cbaige,  bavlDg 
reference  to  dlffdvnt  idiases  of  tlie  evldrace, 
and  some  of  the  assignments  omtaln  aeveiat 
propositions,  and  Indude  subjeet-matter  bi  no 
sense  germane.  No  atatement  whatever  b  ap- 
pended to  the  asslgnmoits,  nen-  Is  any  propor- 
tion thus  appended,  apart  from  tbe  diverse  prop- 
osItionB  contained  In  the  assignments  tbem- 
aelves.  We  are  not  prepuxd  to  Ignore  the 
rules  prescribed  for  tbe  proper  presentation  of 
qoestlons  In  this  court  aiul,  not  behig  thus  pre- 
pared, we  feel  constrained  to  heed  tbe  objection 
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urged  to  tlieee  aBslgntueuts,  and  to  atstaln 
rrom  conalderlng  tbem.  Uules  Ct.  Civ.  App,  2&- 
32,  20  S.  W.  TlU.;  May  r.  Town-Site  Co..  83 
Tex.  504.  18  S.  W.  9o9. 

r>.  The  court  bad  distinctly,  though  verbally, 
limited  the  purpose  for  which  the  testimony  of 
J.  W.  Harris,  heretofore  set  out,  was  Admitted. 
It  was  not  required  to  repeat  the  limitation  tn 
Its  written  Instructlona,  especially  In  the  ab- 
sence of  a  request  to  that  effect 

&  The  evidence  Introduced  by  the  plaintiff 
was  sufficient  to  support  the  verdict  and  Judg- 
ment, to  the  effect  that  the  transfer  by  Statl 
to  his  nephew,  D'Arrigo,  was,  within  the  knowl- 
edge and  partldpaney  of  tbe  httert  In  tend  of 
creditors. 

7.  The  record  ^rtnatlTely  shows  tbe  written 
agreement  of  tbe  parties  to  try  the  case  befora 
tbe  Honorable  H.  C  Hynson,  special  Judge;  It 
also  thus  shows  that  tbe  oath  prescribed  by  law 
was  duly  administered  to  blm.  The  oath  pre- 
scribed by  law  includes  the  oath  prescribed  by 
tbe  oonstltntlon.  We  or^rrulc  the  eleventh  and 
final  assignment  ot  emtf*  asserting  a  contrary 
eontentloiL  Tba  ^ndgmokC  Is  In  all  things  af- 
flnned. 


TBXARKANA  A  PT.  S.  KT.  OO.  T.  HART- 
FORD  INS.  CO.  et  al.' 
(Ooort  of  Civil  Ai^nls  of  Texaa.    Dec.  31, 
1897.) 

DiBHissii.  —  Efpbot  ox  iTiTSRVBxaB  —  yiaa  n 

RaILKOAD  — RlOHTS  OP  ISSL'RAXCB  COHFANT 

OS  Patmkxt  Of  LfOsa— Fis-DiSGS— ReviBW. 

1.  It  Is  not  error  to  permit  an  lasamnce  com- 
pany to  prosecute  an  action  as  interveaer,  after 
the  Insnred  has  dismissed  his  cause  of  aetioa, 
where  tbe  petition  Id  interventioQ  ha*  been  sea- 
sonably Sled,  and  is  bnsed  upon  an  assignment  of 
insured's  tight  of  action  for  damages. 

2.  A  refusal  by  the  jndge  to  me  findings  of 
tact  and  conclusions  of  law  will  not  be  reversed 
where  the  trial  was  delayed  by  the  party  maklniD: 
the  request  uiitil  there  was  not  time  during  tlie 
term  to  file  the  same,  and  the  record  contains  a 
statement  of  taeCB  agreed  on  and  qiproTed  by 
tbe  court 

3.  An  insurance  company,  as  intervener  In  an 
action  for  damages  from  fire  set  by  a  railroad 
coDipany.  may  make  the  allegations  of  plain- 
tiff's petition,  whhrh  sets  forth  the  acts  of  neg- 
ligence of  defendant  In  causing  the  6re,  that 
plaintiff  Is  a  corporation,  and  owned  tbe  property, 
part  of  its  petition  in  intervention  by  way  of 
reference,  where  it  seeks  to  recover  damages 
npon  assignment  of  Uisnred's  right  of  action. 

4.  Where  an  insurance  company,  as  intervener 
tn  an  action  by  insured  for  the  fire,  seta  out  the 
poHcT  In  its  petition  of  intervention,  and  alleges 
liaUlity  and  loss  thereunder,  proof  of  loes,  and 
payment  to  Insured  of  the  amouot  which  it  seeks 
to  recover,  and  sets  out  an  flsaignmcnt  of  In- 
sured's ri^t  of  action,  by  which  it  claims  to  be 
subrogated  to  Insured  s  n^ts,  it  is  not  necessa- 
ry to  attach  the  written  assignmmt  as  an  ex- 
hibit. 

5.  It  is  not  error  for  interveners  to  file  a  Joint 
BUpplemcutal  petition  In  reply  to  defendant's  an- 
swer, where  the  matter  allexed  in  the  joint  pe- 
tition is  common  to  all  of  them. 

6.  Where  the  evidence  In  an  action  for  dam- 
ages from  fire  set  hy  a  railroad  company  is  con- 
flicting, but  there  la  sufficient  to  make  out  n 
prima  facie  case  of  nCKHtcence.  a  judgment  will 
not  be  disturbed  on  appeal,  since  the  credibility 
of  witnesses  is  for  tbe  court  below. 

1  \A'rit  of  error  denied  by  supreme  court 


7.  An  insurance  company,  which  has  been  sub- 
rogated to  the  rights  of  insured  by  [layment  of 
the  loss  and  an  assignment  of  insured's  right  of 
action,  is  entitled  to  interest  on  tbe  amount  of 
the  loss  paid  from  tbe  time  of  payment,  udou 
recovery  of  damages  fi»m  tbe  party  who  is  lia- 
ble for  tbe  loss. 

Appeal  from  district  court,  Bowie  oonnty; 
H.  C.  Hynson,  Special  Judge. 

Action  by  tbe  Kizer  Lumber  Company,  a 
partnership,  against  the  Texarkana  &  Ft 
Smith  Railway  Compeny.  defendant  ahd  the 
Hartford  Inatuvnce  Company  and  oth«:a  Inter* 
venera.  From  a  judgment  in  favor  ot  tbe  In- 
terveners, defendant  the  Texarkana  &  Ft 
Smith  Railway  Company  appeals.  Affirmed. 

Hudgins  A  EsteSk  for  aiq;>^nt.  Cbas.  S.« 
Todd  and  Rollla  W.  Bodgers,  for  appellees. 

Statsmeflt  «C  tbe  Cue,  with  Ooncluaions  of 

Fact 

TARLTON,  O.  J.  No  conclusions  of  fact 
and  law  were  filed  by  his  honor,  who  tried 
this  case  without  tbe  Intervention  of  a  Jury, 
but  the  Judgment  Imports  the  followbig  con- 
clusions of  fact,  which  are  supported  by  tbe 
evidence,  and  which  we  accordingly  find: 

On  April  14,  1893,  tbe  Klzer  Lumber  Com- 
pany, a  partnership,  owned  a  certain  ware- 
house and  certain  personal  property  therein,  of 
the  value  of  H>38(J.10.  The  warehouse  was 
situated  13  feet  north  of  appellant's  main 
track,  on  and  along  Front  street,  In  the  city  of 
Texarkana,  Tex.  On  that  day  the  property 
was  destroyed  by  fire,  due  to  the  negligence 
of  the  appellant  railway  company  in  the  opera- 
tion of  a  passing  engine  and  train,  without 
contributory  negligence  on  the  part  of  the  Ki- 
zer Lumber  Company.  On  September  7,  180^ 
the  Klzer  Lumber  Company  Instituted  this  suit 
to  recover  from  the  appellant  the  value  of  the 
property  destroyed  on  account  of  the  defeot]- 
ant's  negligence.  At  the  date  of  the  fire  the 
Klzer  Lumber  Company  held  a  valid  and  sul>> 
slstlng  fire  Insurance  policy  in  the  Hartford 
Insnrance  Company  covering  the  property,  and 
in  the  sum  of  $1,000.  At  that  date,  also,  the 
Kizer  Lumber  Company  had  a  similar  policy 
In  tbe  Insurance  Company  of  North  America 
for  the  same  sum.  On  or  about  April  19,  1803, 
the  Hartford  Insurance  Company  paid  to  tbe 
Klzer  Lumber  Company  the  full  amount  then 
due  upon  Its  policy,  viz.  $958.29,  and  the  Insm> 
ance  Comimny  of  North  America  paid  to  the 
Klzer  Lumber  Company  the  sum  of  $942.32, 
rcpreaentlng  the  amount  for  which  it  was  then 
legally  liable.  Upon  these  payments  the  Klzer 
Lumber  Company  executed  to  each  of  tbe  in- 
surance companies  an  instrument  In  writing, 
whereby  It  assigned.  trausferreS,  and  subrogat- 
ed to  ibem,  respectively,  its  claim  against  the 
appellant,  to  the  extent  of  the  sums  respec- 
tively paid  by  the  Insnrance  companies. 
Thereafter,  on  March  9,  1894,  each  of  these 
insnrance  companies  fllcil  a  petition  In  Inter- 
vention, praying  Judgment  by  virtue  of  the 
foregoing  payment  and  subrogation  against  tbe 
railway  company  in  the  sums  respectively  paid 
by  tbem,  with  legal  Interest  ttwa-  the  date  of 
Digitized  by  VjOOg IC 


584 


U  SOUTUWESTKItX  UEPOBTER. 


(Tex 


tbe  paymeot,  April  19,  1893.  About  two  yekrs 
and  a  Iialf  after  the  Insurance  ujmpanies  had 
luteirened,  and  after  the  co-operation  by  the 
plaintiff  with  Interveners  In  the  prosecution  of 
tbe  suit  against  the  railway  company,  tbe  lat- 
ter purchased  from  the  trustee  of  the  Kfzcr 
Lumber  Company  the  lots  where  tbe  building 
had  been  erected,  paying  for  the  property  pur- 
chased the  sum  of  $6,000.  Thereafter,  on  Sep- 
tember 21,  1896,  the  plaintiff  filed  a  dismissal 
of  Its  suit,  to  which,  on  tbe  same  date,  the 
Interveners  filed  an  opposition,  resisting  the  dis- 
missal on  the  ground  that  their  iilcndiugs  show 
an  Interest  In  the  subject-matter  of  the  suit, 
and  pray  for  affirmative  relief  against  Iwth  the 
^  plaintiff  and  toe  defendant.  The  dismissal 
*  was  granted,  but,  as  shown  by  the  final  judg- 
ment, without  prejudice  to  the  rights  of  Inter- 
veners. The  trial  resulted  In  a  Judgment 
against  tbe  appellant  in  faror  of  the  Hart- 
ford Insurance  Company  In  tbe  principal  sum 
of  $958.29  and  $227.60  Interest,  and  hi  favor  of 
the  Insurance  Company  of  North  America  In 
the  principal  sum  of  $942.32  and  $219.21  In- 
terest. Hence  this  appeaL 

Conclusions  of  Law. 

We  conclude  as  follows  upon  the  questious 
presented  in  the  appellant's  brief: 

1.  The  action  of  the  court  In  permitting  the 
Insurance  companies  to  prosecute  their  de- 
mands against  the  appellant  after  the  dismis- 
sal of  the  Klzcr  Lumber  Company  was  nat 
erroneous.  The  conduct  of  the  plaintiff  in  dis- 
missing Its  suit  could  not  deprive  the  Inter- 
veners of  the  right  to  prosecute  each  its  de- 
mand against  the  defendant.  Under  tbe  llt>- 
eral  system  prevailing  in  this  state  as  to  the 
Joinder  of  iiarties  plaintiff  and  of  causes  of 
action,  It  would  have  been  erroneous  to  dis- 
miss the  pleas  in  Intervention,  promptly  and 
prc^rly  asserted  In  tbe  first  instance  by  tbe 
Insurance  companies,  on  account  of  the  con- 
duct of  the  plaintiff  In  dismissing  Its  suit, 
whatever  may  have  been  the  motive  which 
prompted  It.  No  reason  is  perceived  which 
would  require  the  dismissal  of  tbe  suits  of  the 
Interveners,  and  a  resort  to  a  separate  action 
by  them  against  the  defendant  Goldman  r. 
Blum,  58  Tex.  C30;  Harris  Oo.  t.  Oampbetl, 
CS  Tex.  22,  3  S.  W.  243. 

2.  A  bill  of  exceptions  shows  that  this  cause 
was  tried  by  a  special  Judge;  that  the  Judg- 
ment was  rendered  at  about  2  o'clock  p.  m., 
April  3,  1897,  the  last  day  oi  tbe  term;  that 
the  defendant's  motion  for  a  new  trial  was 
overruled  by  the  court  at  4:30  p.  m.  of  that 
day;  that  the  defendant  then  and  there  re- 
quested tbe  court  In  writing  to  file  bis  findings 
of  fact  and  conclusions  of  law,  and  that  these 
findings  and  conclusions  were  not  Sled;  that 
tbe  court  adjourned  at  6  p.  m.;  that  the  case 
bad  been  called  for  trial  several  times  during 
the  last  week  of  the  court,  and  postponed  to 
accommodate  the  defendant;  that  the  delay 
In  concluding  the  trial  was  caused  by  the  de- 
fendant; and  that  tbe  findings  and  conclusions 
requested  were  not  filed  at  the  adjonmmeat 


of  tbe  court  because  tbe  court  had  not  tbe  time 
to  perfect  them.  The  record  contains  a  state- 
ment of  facts  agreed  upon  by  the  attorn^ 
and  approved  by  the  court.  Under  these  cir- 
cumstances, we  overrule  the  assignment  urg- 
ing error  on  the  ground  of  a  refusal  to  comply 
with  the  request  to  file  findings  of  fact  and 
conclusions  of  law.  KIorrlsiHi  t.  E^nlkno',  80 
Tex.  128,  15  S.  W.  797. 

8.  The  plalntUTs  amended  petitlim  alleges 
that  the  defendant  Is  a  corporation,  and  that 
the  Klzer  Lumber  Company  was  tbe  owner 
of  the  property  destroyed,  and  the  acts  of  neg- 
ligence on  the  part  of  tbe  defendant  resulting 
in  the  burning  of  tbe  property.  Tbe  petitions 
of  tbe  Interveners  refer  to  this  petition,  and, 
in  effect,  adt^t  the  allegations  of  tbe  plaintiff. 
It  was  proper  that  tbe  interveners  should  thus 
make  the  plaintiff's  allegations  their  own,  and 
hence  we  overrule  tbe  assignment  urging  er- 
ror on  tbe  part  of  the  court  In  orerruling  the 
general  demurrer  to  tbe  Intervenera'  petitions, 
because  they  did  not  allege  the  ownenthlp  of 
the  property  as  in  tbe  Klzer  Lumber  Com- 
pany, and  because  they  failed  ttfsbow  tbe  acts 
of  negligence  on  the  part  of  the  defradant  in 
the  burning  of  the  property,  and  because  they 
failed  to  aver  that  the  defoudant  is  a  cor- 
poration. Milling  Co.  V.  EatOTi  (Tex.  Civ. 
App.)  23  S.  W.  45«. 

4.  Tbe  Interveners,  in  thebr  petitions,  set 
out  the  policies;  allege  their  loss,  and  liabil- 
ity on  account  thereof  to  tbe  Klzer  Lumber 
Company;  the  proof  of  loss;  the  poyment 
of  the  amounts  for  which  suit  is  broi^ht  by 
them  to  tbe  Klzer  Lumber  Company;  set  out. 
In  effect,  the  assignments  by  that  company  to 
themselves;  and  assert  that  by  these  pay- 
ments and  these  assignments  tb^r  were  sub- 
rogated to  all  the  rights  of  Qie  Klzer  lAimbor 
Compiiny,  U  was  not  necessary,  upon  special 
pxception,  that  they  should  attach  as  exhlt)ltB 
the  wrltteni  assignments  or  subrogations. 

5.  Tbe  Interveners  Joined  in  a  supplemental 
petition,  replying  to  the  defendant's  answer. 
The  matters  therein  alleged  were  common  to 
both  of  tbem.  It  was  not  necessary  that  each 
should  file  a  separate  supplemental  petition. 

6.  The  evidence  was  sufficient  to  Justify  an 
inference  that  the  flre  occurred  by  reason  of 
the  defendant's  negligence.  Tbe  testimony  of 
the  witness  Tom  Lawrence,  which  we  find  it 
unnecessary  to  set  out,  made  out  a  prima  facie 
case  of  negligence;  and,  while  the  testimony 
of  the  defendant's  engineer,  Al  Campbell,  tend- 
ed to  rebut  tbe  Inference  to  be  drawn  from 
the  testimony  of  tbe  interveners'  witnesses 
showing  tliat  tbe  engine  was  In  excellent  con- 
dition, and  was  provided  with  the  best  appli- 
ances for  arresting  sparks,  the  credibility  of 
this  witness  was  for  the  court.  His  testimony. 
In  material  respects,  conflicted  with  that  re- 
lied upon  by  tbe  interveners.  Thus  he  testifies 
that  In  operating  the  engine  be  was  backing 
on  a  slight  upgrade,  about  45  feet  to  the  mile; 
that  there  was  no  stalling  of  the  train,  and 
no  extra  working  of  the  steam;  that  the  speed 
of  the  train  was  about  10  miles  per  boor. 
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Wlmeu  the  appellees*  witness  J.  B.  Klier  tes- 
tified that  be  noticed  the  engine  puffing  nmnd 
the  warefaoose,  and  It  had  to  back  back  and 
Uke  a  nin  to  get  ^p  to  the  depot;  and  the 
wttneas  Lawrence  states  that  the  train  got 
htwik,  and  bad  to  back  back  and  start  again, 
and  when  they  came  op  next  time  tiiey  were 
running  aibodt  18  «  20  miles  per  hour,  and 
that  the  englBe  was  throwing  ont  aparka. 

7.  The  court  T/xopetif  allowed  Interest  vipon 
the  demands  of  the  appellees,  because  by  tbe 
paTments  made  br  them  to  the  Klzer  Ijumber 
Company,  the  appellant,  under  the  facts  of 
Ibis  case;  became  llaUe  to  them  In  fixed  and 
I'tftaln  sums  then  due.-  Railway  Co.  t.  Jack- 
soQ,  (12  Tex.  212;  Telegraph  Co.  v.  Carver 
(Tex.  ClT.  App.)  30  8.  W.  1021. 

These  conclusions  dispose  of  nil  the  ques- 
tions presented  In  the  apiiellant's  brief,  and 
lead  to  an  affirmance  of  the  lodgmeot;  which 
la  ocdered. 


SAX  ANTONIO  A  A  P.  BY.  00.  t.  HUNNI- 
CUIT. 

(Gburt  of  (MtU  Appeals  of  Texas.  Feb.  2S. 
1888.) 

RaIUOADS— COXDKH  NATION— MSABUBB  OF  DAMA- 

oes— EaTopPBi. 

1.  A  railroad  company,  seekloir  to  condemo 
laod  after  it  had  appropriated  it  under  a  claim 
of  right,  must  pay  toe  value  at  the  time  of  the 
trial,  and  not  the  value  when  the  road  was  cod- 
strocted. 

2.  An  owner  of  land  appropriated  by  a  rail- 
road is  not  estopped  to  demand  compensation, 
though  he  was  present  daring  the  construction 
of  the  road,  and  made  no  objection. 

3.  A  railroad  company  condemning  land  suit- 
able for  sale  as  town  lots  cannot  compel  the 
owner  to  receive  as  comitensation  only  its  value 
for  agriculture. 

Error  from  district  court.  Falls  county;  Sam- 
uel R.  Scott,  Judge. 

Suit  by  R.  S.  Honnicutt  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
Judgment  for  plalntlfF,  and  defendant  brings 
error.  Afflnned. 

Tbe  defendaui  m  error,  B.  B.  Hunnlcutt, 
brought  this  suit  In  trespass  to  try  title  against 
tbe  plaintiff  in  error,  tlie  San  Antonio  &  Aran- 
sas Pass  Railway  Company,  for  188  acres  of 
land  situated  In  Falls  county,  and  $500  dam- 
ages. Defendant  below  filed  a  general  demur- 
rer and  general  denial,  and  specially  answered 
that  U  Is  a  private  corporation  incorporated  by 
and  under  the  laws  of  the  state  as  a  railway 
company,  whose  line  of  railroad  runs  through 
the  town  of  Lott,  in  Falls  county,  and  through 
other  coundes;  that  Its  line  of  railroad  runs 
about  1,KM  feet  through  the  land  sued  for, 
and  owned  by  plaintiff  t>eIow,  and  said  Mne 
100  feet  in  width  is  necessary  for  tbe  op^atkm 
of  its  business  (that  is,  50  feet  on  each  side  of 
Its  track);  that  the  railroad  now  occupies  tbe 
land;  that  It  went  into  possession  of  the  land 

about  tlie   day  of  Dec«nber,  1889,  and 

bnllt  Its  railway  thereon,  under  a  claim  of 
right,  and  by  virtue  of  a  deed  rerarded  In  the 


deed  rectnds  at  the  eoni^;  that  at  the  time  It 
took  possession  ctf  the  land  and  onistmcted  its 
roadbed,  and  laid  Its  track  thereon,  the  plain- 
tiff knew  It,  and  made  no  objection  ttureto, 
and  acquiesced  therein,  and  at  no  time  oom- 
plahied  thereof  to  defendant;  that  It  has  tried 
to  agree  with  plaintiff  niwn  s  price  for  the 
strip  of  land  occupied,  2^-aci'es  of  land,  bat 
that  plaintiff  and  defendant  cannot  agree;  that 
defendant  Is  ready  to  pay  i^alndff  the  market 
valne  of  the  strip  of  land,  and  has  offered  to 
pay  him  the  cash,  but  plaintiff  refuses  to  ac- 
cept any  sum,  or  pnt  sny  price  on  the  land 
anughi  to  be  condemned.  Wherefore  It  iffays 
th.it  the  strip  of  land  be  condemned  for  Oie 
purpose  of  operathig  tts  business,  and  other  re- 
lief in  equity.  Plaintiff  filed  exceptions  to  the 
pleading  asking  a  condemxiatios  of  the  lajid, 
and  specially  excepted  to  the  iriea  of  tender 
because  it  shows  no  amount  tendere<(  nor  does 
It  show  the  market  value  ct  the  land.  Plain- 
tiff answered  by  geneial  denial,  and  alleged 
that.  If  the  land  Ik  condemned,  the  market  val- 
ue of  the  same  Is  $1,250,  for  which  he  prays 
Judgment,  If  the  same  l>e  condemned.  The 
faots  are  as  follows:  The  state  patented  the 
land  described  in  plaintiff's  petition  December 
29,  1890,  by  patent  which  was  duly  reixurded 
In  the  record  of  deeds  of  Falls  ooonty  on  the 
17th  day  of  January,  1891.  The  strip  occu- 
pied by  the  lallroad,  and  sought  to  be  con- 
demned, runs  through  the  land  patented  to  tbe 
phUntlff,  Honnicutt  The  Texas  Town-Site 
Company  executed  to  defendant  railway  com- 
pany a  warranty  deed  the  31st  day  of  October, 
1881,  duly  acknowledged  same  day,  and  filed 
for  record  the  Oth  day  of  February,  1893,  and 
duly  recorded  In  Fails  county  March  8,  1893, 
convening  to  the  railway  company  about  10 
acres  of  land;  being  a  strip  of  land  150  feet 
on  each  side  of  tbe  railway,  through  the  entire 
tract  sued  for  by  plaintiff,  and  described  In 
his  petition.  Plaintiff  read  In  evidence  the 
orl^nal  petition  In  cause  No.  2,704  in  the  dis- 
trict court  of  Palls  county,  srtyled  "The  Texas 
Town-Site  Company  vs.  B.  S.  Hunnlcutt,"  fil- 
ed June  4,  1801,  whereiu  the  plaintiff  In  that 
suit  sued  defendant  for  the  tract  of  land  de- 
scribed In  the  <Hlglnal  petition  In  this  suit,  and 
tbe  judgment  hi  that  cause,  of  date  January 
17,  1894,  adjudging  all  of  the  land  to  defend- 
ant In  that  suit  and  the  plaintiff  In  this  suit, 
and  awarding  a  writ  of  possession  therefor, 
together  with  tbe  mandate  of  tdie  court  of  civil 
appeals  affirming  said  Judgment.  Tbe  testi- 
mony was  conflJctlng  as  to  tbe  market  value  of 
the  2%  acres  of  plahitiff's  land  taken  for  rail- 
road purposes  by  the  defendant,  mnglng  from 
$25  to  $300  per  acre.  The  testimony  support- 
ed the  verdicc  There  was  a  trial  by  Jury,  and, 
under  charge  oi  the  court,  a  verdict,  to  wit: 
"We,  the  Jury,  find  for  plaintiff  tbe  land  in 
controversy;  also,  that  defendant  is  entitled  to 
have  the  laud  described  in  cross  bill  condemn- 
ed for  right  of  way  purposes  for  the  use  of 
defendant  railway  company;  also.  Qnd  for 
plaintiff  the  sum  of  $500,  the  market  value  of 
land  in  controveny."   Judgment  was  render- 
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aa  for  iMnHfl  for  tt«  land  Aescrfbed  In  bis  pe- 
tition, except  the  1060  feet  thereof  in  length, 
by  100  feet,  tbronsh  the  aatot  (that  Is.  SO  feei 
OB  each  tfde  of  defendant**  raOnMid  track,  the 
tangtta  ef  the  read  tbroatfh  plalntlff'e  land). 
Whieh  etrlp  was  condemned  In  faror  of  d^end- 
Mt  fer  right  of  way  porpoaes;  and  for  plahi- 
Uff.  Hunalcatt.  against  defendant  railway  com- 
pany, for  $900,  the  market  value  of  the  CMi- 
demned  land,  end  all  coata  Defendant  has 
brought  the  case  to  this  court  by  wrU  of  error. 

A.  W.  Houston  and  Waller  S.  Baker,  for 
plaintiff  In  error.  Z.  t.  Harlan^  for  defendant 
In  error. 

OOLLARD,  3.  (aftsr  stating  the  facts).  The 
conrt  did  not  err  ta  permitting  defendant  In 
error  to  prove  the  market  value  of  the  land 
Bonght  to  be  condemned  for  right  of  way  at 
the  time  of  die  trial,  nor  In  refusing  to  allow 
^idntlff  tn  emr  to  prove  siach  market  value 
at  ttie  thne  of  the  construction  aC  the  road,  and 
the  appropriation  of  the  land,  nor  in  limiting 
by  the  chai^  the  finding  of  the  ijury  to  the 
market  value  of  the  land  at  the  time  of  the 
trial.  The  doctrine  stated  abore  has  been 
decided  and  setded  tn  (his  state'  adversely  to 
plaintiff  In  error  in  the  cases  of  Railway  Go. 
T.  Cav^  80  Tex.  137,  15  S.  W.  780,  and  Rail- 
way Ca  V.  Ruby,  80  Tex.  172,  15  S.  W.  1040. 
We  thiuk  the  doctrine  sound,  aud  the  reason- 
ing of  CSilef  Justice  Stayton  In  both  cases  con- 
dnstve,  and  It  Is  unnecessary  for  us  to  at- 
tempt to  add  anything  to  what  has  been  said 
fn  those  casen.  The  only  Issue  to  be  tried  by 
the  jury  was  the  market  value  of  the  land 
songbt  to  be  condemned  at  the  time  of  con- 
demnation, and  there  was  no  error  in  so  lim- 
iting the  proof,  and  confining  the  Investigation 
and  finding  of  the  Jury.  Fl^tlff  In  error 
argues  that  the  doctrloe  of  the  eases  above 
dted  ai^lles  only  when  the  railway  company 
enters  npcra  ttie  land  and  appropriates  it  as  a 
naked  trespasser,  and  not  onder  a  claim  of 
right  It  might  be  said  in  reply  to  this  that 
defendant  company  has  not  shown  any  claim 
of  rt^  or  title  to  the  hind.  The  town-site 
company  Is  not  shown  to  have  had  title  or  any 
bona  fide  ctelm  to  the  10  acres  sold  to  the 
railway  company.  Hnnnlcutt's  suit  against  the 
town-^te  company  for  the  land  was  poiding 
when  the  railway  company  took  Its  deed;  and 
K  must  be  held  to  have  had  notice  of  the  rights 
of  the  parties,  and  that  the  railway  company 
purchased  subject  to  the  result  of  the  suit 
So  far  as  the  record  before  us  indicates,  tbe 
town-site  company  had  no  title.  But  we  do 
not  believe  the  distinction  Insisted  on  by  the 
plaintiff  In  error  Is  sound.  If  the  railway 
company  did  not  own  the  land.  It  had  no  right 
to  appropriate  it  without  condemnation;  and, 
having  done  so  without  condemning  It,  It  be- 
came liable  to  the  owner  for  Its  value  at  the 
time  It  was  taken  by  condemnation  proceed- 
ings, which  was  at  the  time  of  the  trial. 

The  court  did  not  err  In  refusing  to  allow 
proof  by  the  company  that  Hnnnlcntt  was  on- 


the  ground,  and  knew  that  the  road  was  be- 
ing constructed  and  ties  laid,  and  the  road 
operated,  1b  the  fall  ef  U98ft  and  die  beglnnlns: 
ef  the  year  ISOO,  and  made  no  objeetkm  there- 
to unta  about  the  asd  day  of  December,  1880, 
the  time  ftf  filing  suit.  Plaintiff  Is  not  abown 
to  be  tlK  owner  at  the  land  nntU  patent  Inned 
to  him,  December  2D,  1880.  It  does  not  ap- 
pear Oiat  he  had  any  right  to  object  to  the  eon- 
Btraetkm  of  the  road  on  the  land  at  the  thtje 
It  waa  belnff  ooBBtrncted.  But  had  he  'been 
the  owner  at  the  tiase  of  constmetlon.  his 
atandli^  by,  aDently  witnessing  ttie  wrongful 
act  of  the  company,  wonld  not  bar  him  of  a 
recofery  for  the  InHnry  done  his  property. 
In  the  case  of  Railway  Co.  r.  Donahoo,  S9 
Tex.  lSi2,  the  court  say,  *^e  am  not  aware  ot 
any  rule  of  law  whldi  deprives  any  person 
et  the  ri^t  to  recovw  vriuLtever  damages  mxib 
person  may  sustain,  simply  because  the  tn<- 
Jured  person  remains  silent  and  does  not  indi- 
cate to  a  wnmgdoer,  while  the  act  from  which 
the  injury  Is  received  Is  being  committed,  that 
full  damage  will  be  sought  for  the  Injury." 
And  In  Railway  Ca  v.  Pfenffer,  56  Tex.  74, 
the  court  say,  'The  right  to  compensation  Is 
not  waived  by  stuiili^  by  and  pmnftttag  Qie 
company  to  Ihy  the  track  over  the  land."  If 
a  railway  company  take  land  froxb  the  owner 
for  railroad  purposes,  It  can  tmly  do  so  In  die 
manner  fixed  by  law.  When  It  resorts  to 
that  method.  It  cannot  claim  protection  from 
its  own  delay,  nor  the  dday  of  the  owner  In 
asking  relief.  The  injury  is  continuhig,  and 
when  It  seeks  the  methods  of  the  law  It  mnat 
comply  with  the  law,  and  make  the  oompensa- 
Uon  the  law  prescribes.  To  ptSTOnt  Bnnnl- 
cntt  from  recovering  the  land  sued  for,  with 
the  railroad  upon  It,  defendant  for  the  first 
time  resorted  to  Its  right  of  condemnation  al- 
lowed by  the  statute  to  a  defendant  rallrsad 
In  a  snit  for  land.  In  such  case  the  com- 
pany must  compensate  the  owner  for  the  land 
taken,— Its  value  at  the  Ume  taken.  There 
can  be  no  taking,  In  the  sense  of  the  law,  and 
permitted  by  law,  except  by  condemnation 
and  compensation,  which  must  concur. 

The  court  did  not  err  In  chaining  the  Jury: 
"Compensation  Is  to  be  estimated  by  refer- 
ence to  the  most  available  uses  for  which  the 
property  Is  suitable,  having  regard  to  the  ex- 
isting business  or  wants  of  the  community, 
or  such  as  may  be  expected  In  the  Immediate 
future,  taking  Into  consideration  Its  location 
and  Immediate  surroundings.**  The  land  was 
In  flie  town  of  Lott,  and  Its  most  available 
use  waa  for  town  lota.  The  testtmony  of  va- 
rious witnesses  was  that  ft  wonld  be  worth 
much  less  for  agricultural  purposes  than  for 
town  lots.  Some  of  the  lower  estimates  of  Its 
value  were  upon  the  supposition  of  Its  use  for 
agriculture,  nnd  some  of  the  hlglier  for  Its 
availability  as  town  lots.  We  bpHeve  the 
compensation  the  owner  was  entitled  to  was 
what  the  land  was  worth  to  him,— what  he 
could  have  sold  It  for  as  town  lots,  or  for  any 
other  purpose.  Compensation  most  be  com- 
ment rate  with  Uie  Injury.  Railroad  Co.  r. 
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Shfarlcv,  4fi  Tsx.  SIS;  Boom  Co.  r.  Patteraon. 
98  II.  S.  408;  Banwa7  Go.  t.  Hogwtt,  07  Tex. 
688,  4  a  W.  ses.  Tbe  inquiry  la.  "What  to 
the  value  oC  tbe  prDpertj  for  the  moat  adraa- 
tasceona  uaea  to  which  It  may  be  applied?"  In 
re  Purman  Street,  17  Wend.  600.  It  would 
Dot  be  Jost  to  take  plaintUTa  land,  aottable 
tat  town  lot^  and  compel  Mm  to  recelre  as 
c(nu>enBatlott  only  Ita  value  for  agncultnre, 
when  the  proctf  showed  that  It  was  sultaUe 
for  sale  as  town  lots,  and  much  more  valu- 
able as  town  lots  than  for  planting  and  g^ow- 
Ing  aapa. 

The  verdict  of  the  Jury  was  supported  by  the 
testimony.  There  was  no  error  aa  awHlgiied, 
and  the  Judgment  1»  affirmed.  AfBrmsd. 


McINXES  v.  Wallace,  county  Judge. 
(Court  oC  Civil  Appeals  of  Texas.   Feb.  9. 
189S.) 

JoDQBS— Intbkrst— Suit  om  Sdpbbsbdbab  Bokd 
— Obligbk's  Rbsidenck — Vbn'ub. 

1.  Under  Rev.  St.  1885,  art.  1129,  providing 
that  "do  judge  oi  the  county  court  sbali  sit  in 
aoy  case  wherein  be  may  be  interested/'  a 
county  jadge  is  competent  to  try  a  suit  brooght 
by  him,  as  nomiaal  plaintiff,  for  the  ose  of  tbe 
county,  on  a  supersedeas  bond  executed  and 
payabie  to  Mm  as  county  judfs;  the  jndgment 
superseded  having  been  recovered  for  the  use 
and  benefit  of  the  county. 

2.  A  suit  on  a  Imnd  superseding  a  Judgment 
recovered  for  the  nse  aad  benefit  of  a  county 
must  be  brought  In  the  eonnty  of  the  obligee's 
residence,  if  the  bond  contains  no  provision  to 
the  contrarj'. 

S.  The  fact  that  tiie  contract  on  wliich  the 
Judgment  was  recovered  allowed  defendant  to 
be  sued  out  of  his  county  is  immnterioi,  as  af- 
fecting the  venue  of  the  suit  on  the  bond. 

Emr  from  Ataseosa  ooonty  aovrt;  M.  B. 
Wallace,  Judge. 

Action  by  N.  Wallace,  county  Judge, 
against  3.  W.  Mclnnes.  From  a  Judgment  In 
favor  of  plalntiflr  defendant  brings  error.  Be- 
veraed. 

J.  U.  Eckford,  fW  ^alnttff  In  error.  W.  O. 
1U<«1,  for  defendant  In  oror, 

XEILU  J.  M.  B.  Wallace,  as  eoanty  Judge 
of  Ataacoaa  county,  brought  tlila  suit  against 
J.  W.  Mclnnes,  for  the  uae  and  bueflt  (tf 
Ataacoaa  county,  upon  a  certain  aupersedeaa 
bond  executed  and  payable  to  said  Wallace, 
aa  ancta  officer,  by  tbe  pAalntilt  in  arror,  tar 
the  purpose  of  n^eraedlng  execution  iqion  a 
certain  Judgment  recovered  liy  defendant  In 
error  against  ^aJ^ntlff  In  emr,  fw  the  nse 
and  bowflt  of  Atascosa  county,  during  the 
pendency  of  an  appeal  from  said  Judgment  to 
this  eonrt.  Plaintiff  la  error  uawered  by 
pleading  In  abatemmt  hla  privilege  of  being 
sued  In  Lasalle  county,  where  he  alleged  he  r^ 
sided;  nothliv  further  being  pleaded  by  him. 
The  Issue  nude  by  the  plea  was  tried  without 
a  Jul7,  and  detmnlned  adversely  to  plainUfl 
In  error.  Then  evidence  upon  the  canae  of  ac- 
tion averred  was  beard,  and  Judgment  was 
rendered  against  him,  for  tbe  use  and  benefit 


of  Atascosa  county.  In  favor  of  defendant  In 
error.  N.  B.  Wallace  is  the  Judge  who  triad 
the  case. 

It  Is  contended  that,  aa  the  trial  Judge  was 
the  plahitlff  In  the  cause,  ha  was  d^nallfled. 
The  constitution  (aitide  6,  i  11)  provides  that 
"no  judge  shall  ait  in  any  case  wherein  he  may 
Ik  Interested,  or  when  either  of  the  parties 
may  be  connected  with  him  either  by  afflnl^ 
or  consanguinity  within  such  a  degree  as  may 
be  prescrilMd  by  law,  or  when  he  shall  have 
been  counsel  la  the  case."  Article  1120,  Rev. 
St  1885,  la  a  repetition  of  this  provlalon,  wltli 
the  words  "of  the  county  court"  Interpolated 
between  the  words  "Judge"  and  "shall."  If 
the  Judge  who  tried  this  caae  was  disqualified,. 
It  must  be  upon  the  ground  that  he  la  'In- 
terested." Tbe  interest  which  disqualifies  » 
Judge  tarn  ^ttlng  In  a  case  d<W8  not  Mgnl^ 
every  bias,  partiality,  or  prejudice  which  he 
may  entertain  with  reference  to  the  caae,  and 
which  may  be  Indnded  In  the  broadest  sense 
of  the  word  'Interest,"  aa  contradlstingulahed 
from  Ita  uae  aa  indicating  a  pecuniary  or  per- 
sonal tight  or  privilege  In  some  way  d^>endent 
upon  the  reault  of  the  caae.  Taylor  v.  Wil- 
liams, 26  Tex.  S83.  By  naming  those  special^ 
cases  where  the  Judge's  feeUnga  may  be  In- 
terested, though  he  may  not  gato  ot  lose  by 
the  result  of  the  suit,  the  law  doubtless  In- 
tended to  limit  all  other  cases  of  Interest  to- 
auch  as  should  be  of  a  pecuniary  nature^ 
King  T.  Sapp,  66  Tex.  M9,  2  S.  W.  573.  The 
Judge  who  tried  this  case  had  no  Interest  in  It 
ot  a  pecuniary  nature.  The  county  for  whose 
Interest  and  benefit  It  was  brought  and  Judg- 
ment recovered  waa  the  real  party  at  Interest, 
the  Judge  betog  only  a  nominal  party;  and 
wa  cannot  Ingraft  upon  our  consUtntlon  or 
statutes,  aa  a  disqualificatlfm  of  a  Judge,  that 
he  la  a  nominal  party.  In  fact,  it  has  been 
held  that  a  county  Judge  Is  competent  to  try 
a  Milt  brought  by  him  for  the  use  of  the  coun- 
ty on  a  liquor  dealer's  bond.  Grady  t.  Bogan,. 
2  Wlllson.  Civ.  Cas.  Ot  App.  |  2S9. 

The  evidence  la  dear  aid  uncontradicted 
that  the  idalntlfl  In  error  did  not  reside  In 
Atascosa  county,  but  shows  that  he  resided  la- 
the county  of  Laaalle  when  the  suit  was  in^ 
stltnted,  wheve  he  continued  to  live  and  reside* 
when  this  caae  was  tiled.  The  bond  sued  on. 
Is  in  the  statutory  form,  and  It  does  not  ap- 
pear that  It  was  payalde  in  the  county  in- 
which  the  suit  was  Instituted.  The  fact  that 
the  contract  made  the  money  due  for  the  rent 
recovered  by  the  Judgment  In  the  case  In- 
which  the  aupersedeaa  bond  waa  given  pay- 
able In  Ataacoaa  county  doea  not  affect  the 
venue  of  a  ault  brought  upon  such  bond.  We 
are  of  the  opinion  that  the  court  erred  In  not 
sustaining  platottff  In  error's  plea  of  privilege. 
For  this  error  Its  Judgment  Is  reversed,  and 
the  caae  dismissed,  without  prejudice  to  the 
right  of  the  defendant  In  error,  or  tbe  county 
of  Atascosa,  to  aue  on  Its  cauae  of  acUon  In  a. 
court  havtog  Jacladlction  of  tbe  person  ot  de~ 
fendanL   Beversed  and  dismissed. 
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AKABD  T.  WESTERN  UNION  TEU  CO. 
(Ooort  of  QtU  Aroeals  ot  Texas.  Dee.  11, 
1897.) 

Ht8TA.KS  m  TiLBSBUt— DUIAOH. 

A  telegraph  company  is  not  liable  for  anx> 
let;  resulting  from  the  failure  to  properly  trans- 
mit a  mesBage. 

Api)eal  Crom  district  court,  Dallas  county; 
W.  J.  J.  Smith,  Judge. 

Action  by  F.  A.  Akard  against  the  Western 
Union  Telegi'aph  Coni^any.  Judgment  was 
rendered  for  defendaot,  and  plaintiff  appeals. 

Sam  A.  Leake,  for  appellant.  Geo.  H.  Fear- 
sons  and  A.  H.  Field,  tot  appellee. 

BOOKHOUT,  J.  Appellant  (plalnUft  below) 
filed  Ills  first  amended  original  petition  on 
March  25,  18DT,  and,  among  other  things,  al- 
leged: That  be  was  a  married  man,  and  re- 
sided at  Dallas,  Tex.  That  he  was  a  txarellng 
salesman,  and  his  wife  had  recently  g^ren  birth 
to  her  flnt  child.  That,  owing  to  such  confine- 
ment, she  was  tor  a  long  time  Id  bad  health, 
and  he  was  compelled  to  stay  with  her,  watch 
over  her,  and  to  attend  to  hax  wants  In  the 
8l(^  room.  That,  having  stayed  away  fKun 
his  work  for  a  long  time,  which  was  that  of  a 
trardlng  naToaman,  he  again  started  out  on  the 
road,  bnt  befon.  doing  so  left  Instructions  with 
his  wife  to  write  blm  so  he  could  receive  the 
letter  at  Hlco^  Tex.  Hut  when 'he  left  his 
wlte  was  BtUl  nnwdl,  and  he  left  ber  feeling 
considerable  anxiety  and  nneaalness  r^rdlug 
her  condition.  That  when  he  reached  Hlco  he 
fonnd  no  tetter  fnun  ber,  and  wired  ha;  "Oe- 
tob»  29,  1897.  Mis.  F.  A.  Akard,  No.  102 
Browder  Street,  Dallas,  Texas:  No  letter  here. 
How  are  you?  Answer  hen  quick.  Fred." 
That  he  then  went  out  In  the  country,  and  re- 
turned that  afternoon,  but  be  had  received  no 
reply  to  his  message,  which  so  Increased  his 
itnxlety  over  his  wife's  condition  that  he  caught 
me  first  train  to  Dallas,  to  ascertain  ber  con- 
dition. That  when  he  reached  ber  he  learned 
that  his  message  to  her  had  been  delivered  as 
though  it  was  sent  from  Waco.  Instead  of 
Hlco,  Texas,  and  she  had  answered  him  at 
Waco.  That  she  replied  that  she  was  welL 
'Hiat  the  reply  was  sent  to  Waco  through  the 
negligence  of  defendant's  servants  In  trans- 
mitting plaintiff's  message  to  his  wife  from  Hl- 
co to  Dallas  via  Waco.  That  by  reason  of  the 
negligence  aforesaid  plalntUf  sued  defendant 
for  the  sum  of  $2,000  as  damages  caused  hy 
ma  Increased  anxiety  hi  not  receiving  an  assur- 
ing message  from  his  wife  when  requested, 
and  which  would  have  been  received  save  for 
the  n^Ugence  aforesaid.  Defendant  flted  a 
general  demurrer,  and  other  pleading,  not  nec- 
essary to  the  determination  of  the  assignment 
of  error  submlttted.  Defendant's  general  de- 
murrer was  sustained,  and  the  cause  dismissed. 
Plaintiff  excepted,  and  gave  notice  of  appeal, 
and  has  duly  perfected  same  to  this  court 

The  principle  goremlng  this  case  Is  fully 
stated  In  the  case  of  RoweU  r.  Tdegraph  Co., 


75Tex.26,12  8.W.5M.  The  rule  seems  firm- 
ly established  that  a  telegraph  company  Is  not 
to  be  held  liable  In  compensatory  damages  re- 
sulting from  Its  failure  to  transmit  or  deliver 
a  message  Intended  to  rdieve  mental  anxiety 
then  existing  in  the  mind  of  the  soider,  nor  for 
mental  anguish  of  the  sender  resulting  from 
his  believing  a  state  of  facts  to  exist  whidi  In 
truth  did  not  exist  RoweU  v.  Tel^fn^h  Oo., 
supra;  RIcketts  v.  Tdegraidi  Go.  (Tex.  Civ. 
App.)  30  S.  W.  1105;  De  Voegler  v.  Telegraph 
Co.,  Id.  1107:  Telegraph  Oo.  v.  Bdmondaon 
(Tex.  Sup.)  42  S.  W.  549.  The  petldon  alleged 
a  state  of  facts  upon  which  no  recovery  could 
be  had  under  tiie  principle  above  stated.  It 
would  subserve  no  useful  puipose  to  enter  Into 
a  discussion  of  the  reasons  supporting  the 
above  rule.  For  the  reasons  stated  In  the  fore- 
going authorities,  the  rulhig  of  the  court  below 
in  sustaJnlng  the  demurrers  to  plalntlfiTs  peti- 
tion was  correct,  and  the  Judgment  Is  affirmed. 


CULLEN  V.  BMOARD  et  «1. 

(Oonrt  of  Civil  Appeals  of  Texas.   Jan.  29, 

1808.) 

Appeal—Asbiohhbnts  or  Ebboil 
Where  the  record  on  appeal  shows  some 
evidence  to  sustain  a  certain  findiDg  of  the  Jury, 
an  assignment  of  error  that  the  6nding  "is  con- 
trary to  the  great  preponderance  of  evidence, 
and  Is  withont  evidence  to  snpoort  it,"  is  bad, 
as  being  too  general. 

Appeal  from  district  court,  Dallas  county; 
Edward  Gray,  Judge, 

Action  for  trespass  to  try  title  by  U.  G. 
CuUen  against  H.  W.  Emgard  and  others. 
Judgment  was  rendered  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

L  B.  Orland,  for  appellanL 

RAINEY,  J.  This  Is  an  action  of  trespass 
to  try  title  brought  by  appellant  against  ap- 
pellees to  recover  certain  lota  In  the  city  of 
Dallas,  and  10  acres  of  land  lying  in  the 
country.  The  appellees  answered,  stating 
that  one  Joe  Polser  recovered  Judgment  In 
the  Justice's  court  against  H.  W.  Emgard, 
by  virtue  of  which  appellant,  as  attorney 
of  Polser,  caused  an  execution  to  Issue  and 
be  levied  upon  the  land  In  controversy;  that 
at  said  sale  the  land  was  bought  In  by  ap- 
pellant, and  he  had  the  deed  made  to  him. 
Various  grounds  were  alleged  as  a  basis  for 
setting  aside  said  sale  of  said  lands  under 
said  Judgment  Mrs.  Emgard  answered 
specially  that  the  lots  In  town  were  hers,  of 
which  fact  notice  was  given  on  the  day  of 
the  sale.  William  Emgard  specially  answer- 
ed that  the  land  in  the  country  was  his,  the 
same  having  l>een  deeded  to  him  by  H.  W. 
Emgard.  Joe  Polser  Intervened,  claiming  an 
interest  in  the  matter  in  controversy,  and 
setting  out  the  fact  of  the  recovery  of  the 
Judgment,  and  the  sale  of  the  land  there- 
under; thai  M.  O.  Oullen  was  his  attorney, 
and  entitled  to  one-half  of  the  proceeds  col- 
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lected  on  said  Judgment;  and,  further,  tbat 
he  wiB  Informed  that  tiie  appellees  would 
tender  Into  court  the  amount  of  the  Judg- 
ment recovered  in  the  Justice's  court,  and 
prayed  that  he  "be  permitted  to  Intervene 
In  the  suit,  and  that,  If  judgment  should  be 
rendered  In  favor  of  plaintiff  for  the  recov- 
ery of  the  land,  that  the  decree  of  court  vest 
a  one-half  Interest  in  said  lands  la  him  (said 
Polser),  but,  if  said  sale  should  be  set  aside, 
that  be  have  Judgment  for  one-half  the 
amount  ot  money  paid  into  court  by  defend- 
ants for  tbe  purpose  of  satisfying  said  Judg- 
ment'* The  appellees  did  deposit  in  court 
ttae  amount  of  said  Judgment  rendered  in 
tbe  liistlce's  court  The  court  submitted  to 
tbe  Jury  the  question  whether  or  not  the 
appellant  was  ae  owner  of  the  Justice's  court 
Judgment  The  Jury  returned  their  verdict 
that  he  was  not  the  owner  thereof.  There- 
upon the  court  Instructed  the  Jury,  In  ^ect, 
that  the  plaintiff  could  not  recover  the  land, 
but  to  render  a  verdict  dividing  the  money 
deposited  In  conrt  between  appellant  and 
Polser.  From  this  Judgment,  Onllen  ap- 
peals. 

Appellant's  first  assignment  of  wror  Is  as 
follows:  "The  verdict  of  the  Jury,  In  finding 
that  Cullen  was  not  the  owner  of  the  Judg- 
ment at  tbe  date  of  sale,  li  contrary  to  the 
fCreat  prqwnderance  of  tbe  evidence,  and  la 
without  any  evidence  to  support  It"  This 
assignment  Is  too  general  to  be  considered 
by  US.  In  the  case  of  Hallway  Oo.  t.  Baney, 
80  Tex.  868,  25  S.  W.  11,  our  supreme  court, 
passing  upon  a  similar  assignment  of  error, 
iiaes  this  language:  'The  last  assignment 
which  asserts  that  thare  was  no  evidence  be- 
fore the  Jury  upon  which  the  verdict  could  be 
Insed,  does  not  call  upon  us  to  decide  wheth- 
pr  or  not  tbe  evidence  Is  suffldent  to  sustain 
the  verdict  of  the  Jury,  but  this  court  Is  eoup 
fined  to  the  qnestlbn,  was  there  any  evidence 
from  which  the  verdict  might  have  been  ar- 
rived at?  We  cannot  say  that  there  was  no 
evidence  suffldent  to  submit  to  tbe  Jury  the 
question  of  negligence  on  the  part  of  the  de> 
f  endant  Tf  there  Is  error  In  this  particular, 
it  Is  not  of  a  character  tbut  this  court  can 
revise."  In  the  case  at  bar  there  was  evi- 
dence to  the  effect  that  Cullm  did  not  own 
the  Judgment  The  assignment  of  error 
does  not  specifically  point  out  in  what  par^ 
tlcolar  the  evidence  falls  to  warrant  the  ver- 
fUct  of  the  Jury,  which  Is  necessary,  under 
the  rnles,  to  require  a  consideration  of  It  at 
oar  hands.  Ackerman  v.  Huff,  71  Tex.  317. 
8  8.  W.  236;  Suggs  v.  Terry  (Tex.  Civ.  App.) 
34  8.  W.  354;  Baxter  v.  Baker's  Ex*rs  (Tex. 
Otv.  App.)  22  S.  W.  258.  There  having  been 
evidence  Introduced  on  this  Issue,  and  Its 
snffldeucy  not  having  been  properly  raised 
In  this  conrt  by  pn^wr  assignment  of  error, 
we  are  constrained  to  hold.  In  support  of  the 
Judgment  tbat  the  evidence  was  sufficient 
We  deem  it  proper  to  say,  however,  that  we 
would  not  have  reached  the  same  conclusion 
as  that  reached  by  the  Jury  on  this  issue. 


The  jury  having  found  against  appellant  on 
this  Issue,  It  was  not  error  for  the  court  to 
Instruct  the  Jury  to  find  a  verdict  for  the 
defendants.  The  evidence  In  this  case  shows 
that  the  land  sold  for  a  grossly  Inadequate 
price,  and,  when  all  the  evidence  Is  consid- 
ered, we  think  the  Justice  of  tbe  case  baa 
been  met  Judgment  affirmed. 


BONDS  V.  BAOLS  ft  FHOINIX  MFG.  00. 
(Oourt  of  Civil  Appeals  of  Texas.   Jan.  29, 
1898.) 

FrADDULEST  CoSVKTASCSS— COSSIDBRATIOW. 

A  creditor  of  one  of  the  members  of  a  firm, 
thoush  the  wife  of  such  member,  aod  though 
her  claim  arose  after  the  insolvency  of  the  firm, 
can  hold,  as  ftgainst  a  firm  creditor  having  no 
lien,  a  note  oriilnallj  belonging  to  the  Ann,  but 
which,  in  a  divwou  of  the  firm  notes  amfrnjc  tbe 
partners,  was  assigned  to  her  husband,  it  nav- 
ing  been  j^ven  her  in  payment  of  her  debt,  and 
being  fairly  worth  no  more  than  it,  and  being 
given  her  for  the  sole  purpose  of  paying  her. 

Appeal  from  Slaufman  county  court;  John 
Vesey.  Judge. 

Gamisliment  proceedings  by  the  Eagle  & 
Phoenix  Jtanufacturlng  Company.  Mrs.  J.  B. 
Bonds  Intervened.  Judgment  toe  plaintiff. 
Intervener  aKKflls.  Reversed. 

EL  B.  Bumpass,  tot  iwpellaat  Wm.  H.  Al- 
len, for  appellee. 

BOOKHOUT,  J.  Bonds  ft  Lyon,  a  firm 
omnposed  of  J.  E.  Bonds  and  W.  W.  Lyon, 
tailed  in  business.  In  the  town  of  Terrell,  Tex.. 
In  1S8S  or  1889.  At  tbe  time  of  the  failure, 
said  firm  was  Indebted  to  various  creditors, 
among  the  number  the  appellee,  the  Eagle  ft 
Phoenix  Manufacturing  Company,  The  ap- 
pellee recovered  a  Judgment  against-  Bonds  ft 
Lyon  oa  May  23,  1893,  In  the  county  court  of 
Kaufman  county,  for  9S27.21,  on  this  debt 
and  an  execution  Issued  on  said  Judgment 
wltMn  one  year.  On  May  28,  1808,  plahitifl 
sued  out  a  writ  of  garnishment  on  said  Judg- 
ment, against  0.  K  Harris.  Harris  answered 
that  at  ttae  time  of  the  failure  ot  the  firm  ot 
Bmds  ft  I«yon.  about  seven  or  eight  years 
previous,  he  was  indebted  to  them  tm  a  note 
payable  to  them;  that  since  tbat  time  be  re- 
newed the  note  payable  to  Bonds  ft  Lyon; 
and  that  the  last  time  It  was  renewed,  to  wit 
Septembn,  1895,  the  defendant  J.  B.  Bonds 
requested  him  to  make  the  note  payable  to 
!  Mrs.  J.  BL  Bonds,  which  was  done;  the  amount 
was  about  9315,  and  It  matured  February  1, 
1896,  and  drew  10  per  cent.  Interest  from 
date,  on  which  note  he  paid  f  100  about  May  1, 
1896;  that  since  the  Issuance  of  the  writ  of 
gamlshipPfftT  Mrs.  J.  E.  Bonds  and  her  hus- 
band have  sued  him  on  said  note.  He  prayed 
that  Mrs.  Bonds  and  her  husband  be  required 
to  Interplead,  and  that  the  ownership  of  the 
fund  be  determined.  On  May  2,  1887.  Mrs. 
J.  E.  Bonds,  Joined  by  hw  husband,  i^peared 
and  answered  in  said  suit  alleging  her  owner- 
ship of  ttae  note;  tbat  it  was  purdiased  by  her 
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one  of  b^r  Bepanite  tnd  IndlTidual  funds, 
wtiici)  ftbe  bad  and  owned  at  the  time  of  her 
marrUKe  with  J.  B.  Bonds;  and  that  abe  had 
instituted  snlt  npoD  the  note,  vhlcb  was  then 
pending.  She  prayecl  for  Judgment  against 
the  garnishee,  Harris,  for  the  amount  of  the 
note.  The  Eagle  &  Phcentx  Manufacturing 
Company  replied  to  said  plea  of  Mrs.  Bonds 
that,  if  she  paid  auy  value  for  said  note,  It 
was  paid  with  notice  of  intent  on  the  part  of 
J.  E.  Bonds  to  delay  and  defraud  his  credit- 
on,  and  that  said  transfer  was  void  as  to 
plahitlff.  rialntltr  prayed  for  judgment  for 
the  amount  of  the  note.  There  was  a  Jury 
trial,  and  verdict  and  Judgment  for  appellee 
for  the  amount  of  the  note  and  costs.  Upon 
her  motion  for  new  trial  being  overruled,  Mrs. 
Bonds  assigned  errors,  and  baa  pRMRCuted  ber 
appeal  to  this  court 

Appellant  complains  of  the  charge  of  the 
court,  and  of  the  acdon  of  the  court  In  refusing 
special  charges  requested  by  her.  The  prin- 
cipal contention  Is  raised  by  appellant's  fifth 
assignment  of  error,  which  reads:  "The  court 
erred  In  that  portion  of  the  (^rge  to  the  Jury 
which  Is  as  follows:  'If  you  And  from  the 
evidence  that  the  note  In  controversy  was  exe- 
cuted for  the  purpose  of  renewing  a  former 
note,  which  was  payable  to  Bonds  &  Lyou,  a 
Arm  composed  of  J.  E.  Bonds  and  W.  H.  Lyon; 
and  If  you  further  believe  from  the  evidence 
that,  at  the  time  of  the  executl<m  or  renewal 
of  the  note  In  controversy,  said  J.  E.  Bonds 
and  W.  H.  Lyon  were  Insolvent,  and  that  Mrs. 
J.  R  Bonds  Icnew,  or  might  by  reasonable 
dlllgeuce  have  known,  of  such  insolvency,— 
then,  and  In  that  event,  you  should  find  that 
the  note  In  controversy  Is  subject  to  the  Judg- 
ment of  the  Eagle  &  Phoenix  Manufacturing 
Gompony,  although  yon  may  further  believe 
from  the  evidence  that  the  intention  of  J.  EL 
Bonds  at  the  time  of  the  execution  of  this  note 
was  to  repay  to  Mrs.  J.  E.  Bonds  money  ad- 
vanced by  her  to  said  J.  E.  Bonds  while  hi  co- 
partnership with  said  Lyon.' "  The  above 
charge  is  erroneous.  It,  fat  effect,  tells  the 
Jury  that  if  the  note  was  payable  to  Bonds  & 
Lyon,  and  if  at  the  time  of  Its  renewal  that 
firm  was  Insolvent,  and  Mrs.  Bonds  had  knowl- 
edge of  such  Insolvency,  or  by  the  use  of  rea- 
sonable diligence  might  have  acquired  such 
knowledge,  then  they  should  find  for  plaintiff 
(appellee),  although  they  may  believe  Oiat  J. 
B.  Bonds  was  Indebted  to  Mrs.  Bonds,  and  that 
it  was  the  Intention  of  J.  B.  Bonds,  In  deliver- 
ing the  note  to  his  wife  and  having  it  renewed 
In  her  name,  to  repay  her  for  money  advanced 
by  Mrs.  Bonds  to  J.  E.  Bonds.  It  has  been 
held  "that  the  right  of  a  creditor  to  receive 
property  from  an  Insolvent  debtor  in  payment 
of  a  debt  due  him.  If  the  a.ime  be  openly  done, 
and  no  more  property  Is  taken  than  Is  reason- 
ably necessary  to  pay  the  debt,  although  the 
creditor  may  know  at  the  time  he  so  receives 
the  property  that  he  will  thereby  prevent  oth- 
er creditors  from  enforcing  their  claims,  and 
although  the  creditor  may  know  that  the  debt- 
or la  pnmqMad  to  give  him  the  preferoue 


through  motives  of  friendship,  Is  recognised. 
Such  receptlMi  of  prtvcrty,  bowevvr,  must 
be  bona  fide;  that  Is.  tor  the  ade  purpose  of 
securing  the  debt,  and  not  with  the  Intent  to- 
cover  up  any  part  of  the  property  or  its  pro- 
ceeds for  the  benefit  of  the  debtor  to  the  (irej- 
udlce  of  other  creditors."  Greenleve  v.  Blum. 
59  Tex.  12a  This  rule  would  also  apply  al- 
thoi^h  the  creditor  Is  the  wife  of  the  debtor. 
If  J.  E.  Bmds  was  Indebted  to  his  wife,  and. 
In  payment  of  such  Indebtedness,  be  delivered 
to  her  the  note  which  he  held  against  G.  £. 
Harris,  and  she  so  received  the  same,  and  said 
note  was  not  of  value,  at  the  time,  more  than 
reasonably  neoessary  to  pay  ku3i  Indebtedness, 
then  she  acgulred  title  to  such  note,  and  tbn 
same  would  not  be  subject  to  the  writ  of  gar- 
ttlshiBent  of  appettesw 

The  evidence  tends  to  show  tliat  J.  E.  Bonds, 
after  the  failure  of  the  firm  of  Bonds  &  Lyon, 
became  indebted  to  his  wife  for  moneys  loaned 
by  her  to  him  out  of  ber  separate  estate,  and 
that,  in  1800,  J.  B.  Bonds  and  W.  H.  Lyon, 
the  Individual  partners  of  the  firm  of  Bonds 
A  Lyra,  divided  up  the  notes  and  accounts  of 
said  firm,  the  note  of  O.  E.  Harris  falling  to  J. 
B.  Bonds;  tiiat  said  Bonds  used  said  note  as 
collateral  to  secure  a  debt  he  owed  C.  T.  HUl; 
and  that,  upon  payment  of  the  debt  due  Hill, 
(be  note  was  ccoiveyed  to  Mrs.  Bonds  in  pay- 
ment of  money  dertved  from  her  belonging  to 
her  separate  estate.  If  these  facts  be  true, 
then  Mrs.  Bonds  took  title  to  the  note;  and  If 
the  same  was  not  at  the  time  falriy  worth 
more  than  the  amomit  of  said  Indebtedness, 
and  the  stile  purpose  of  such  transaction  was 
to  pay  Mrs.  Bonds,  said  fund  was  not  liable  to 
the  plaintitrs  garnishment  The  fact  that  Qie 
Ea^e  &  Phoenix  Manufacturing  Company 
was  a  credits  of  the  Insolvent  firm  of  Bonds 
*  Lyon,  and  Oiat  the  original  note  was  a  part 
ot  the  assets  of  said  firm,  gave  that  company 
no  advantage  over  an  Individual  creditor  of 
one  of  tlie  partners  of  said  firm,  although  such 
Individual  creditor's  claim  arose  after  the  In- 
solvency of  the  flrm.  unless.  In  the  meantime, 
the  flrm  creditor  had  In  some  way  secured  a 
lien  on  the  flrm  assets.  There  is  no  contention 
in  this  case  that  any  such  Hen  was  acquired. 

The  above  opinion  fairly  disposes  of  every 
question  raised  by  the  assignments  of  error. 
For  the  errors  In  the  charge  of  the  court,  the 
judgment  is  ravened,  and  the  cause  remanded. 


KOSMIN3KT  v.  WALTER  et  aJ. 

(Oonrt  of  OlTil  Appeals  of  Texaa.  Jan.  28, 

1898.1 

Fraddclbnt  Oonvbtascbs— BcRoair  of  Fnoor. 

Where  the  trustee  under  a  mortgage  given 
by  an  insolvent  debtor  for  the  benefit  of  certain 
creditors  sells  the  property,  and  an  unpreferred 
creditor  garnishes  the  porchaser  on  the  ground 
that  the  mortgage  is  in  fraud  of  creditors,  the 
burden  is  on  such  creditor  to  show  fraud,  and 
not  on  the  purchaser  to  show  the  validity  of  the 
instrument,  the  mortgage  being  valid  on  Its 
face,  nnd  no  fraudulent  drcumstaneea  havfi^ 
been  shown. 
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Appeal  from  Bowie  county  court;  B.  H. 
Jonea,  Judge. 

Garnishment  proceedings  tqr  R.  Walt^s  Sons 
against  M.  Kosmlnsky.  From  a  judgmait  for 
plalatttTs,  the  gamldiee  appeals.  Reversed. 

Oa  Noremba  2S,  188%  R.  Walter's  Sons. 
jippdleeB,  filed  inlt  In  the  connty  ooort  of 
Bowie  conntr  against  Gus  Lees,  and  sued  out 
AS  attachment,  and  on  the  same  day  made  affl- 
■davlt  for  a  writ  of  gamishmeut  a^lnst  appel- 
lant Appellees,  In  their  affldavlt  for  gamlsb- 
meat,  stated  that  they  had  sued  out  an  attach- 
ment against  Gus  Less,  and  that  Uiey  had  rea- 
son to  believe,  and  did  believe,  that  M.  Kos- 
mlnslcy,  who  resides  In  Bowie  county,  was  in- 
debted to  said  defendant,  and  that  8.ild  M.  Kos- 
iiilnrt:y  had  In  his  hands  ^ects  belonf^ng  to 
the  BBld  defendant.  Upon  this  affidavit  the  clerk 
Imued  a  writ  of  ganiishniait,  which  was  serv- 
■ed  at  the  iqveUnnt  on  December  10b  1886. 
The,  appellant  filed  his  answer  in  court.  Is 
which  he  denied  any  Indebtedness  to  6ns  Less, 
and  also  answered  fuUy  that  he  had  no  effects 
of  said  Gus  Less  In  his  possession,  either  when 
the  writ  was  served  or  whoi  the  answer  was 
madCk  This  answer  of  the  garnishee  was  con- 
tested by  appellees,  who  stated  In  said  contest 
that  the  answer  of  the  gamldue  was  Incorrect, 
becsDse  ^ppdieea  believed  that  whoL  the  writ 
<tt  guaUunent  was  swed  on  app^nt  he  had 
a  laive  stock  of  goods,  wares,  and  mcrcban- 
dise  In  his  possession,  and  whicdti  wen  of  the 
value  of  glO,000.  that  belonged  to  said  Gus 
Less;  that  Less  at  the  time  was  Insolvent,  and 
bad  transferred  said  goods,  wares,  and  mer- 
cfaaBdlae  to  J.  Denlschman,  trustee,  4o  pay  cer- 
«ibi  preferred  creditors,  and  that  said  J. 
iwtadiman.  trustee,  had  sold  and  conveyed 
«ald  stofft  of  goods  to  appellant;  that  said  Gus 
Ijem  had  sold  and  conveyed  said  goods  for  the 
puipoae  of  hindering  and  ddaylng  his  creditors. 
To  this  contest  awellant  filed  ht  writlug  his 
exce^lons  to  appellees'  contest,  and  his  tea- 
der  of  Issuea,  In  wlilcb  he  denied  Uie  statements 
nude  in  appellees'  oontest;  that  all  of  said 
stock  of  goods,  wares,  and  merchandise  was 
conveyed  and  d^roed  by  Gus  Less  to  J. 
Pentsdaman,  trustee,  by  virtue  of  a  chattel 
mortgage  dated  S^tember  2,  181X1,  for  the  pur- 
pose ot  pnrtaig  certain  d^ts  in  said  chattel 
mortgage  reched;  that  In  a  few  days  after 
said  mortgage  was  executed,  and  while  the 
trufldce  was  in  poasesaion  of  said  stock  of  goods, 
he,  the  SBld  trustee,  had  offered  said  sto^  for 
■ale  In  Texarkana,  In  fven  market  The  appe- 
lant offated  said  trustee  73  pa  cent  of  the  In- 
Tvdtt  of  said  goods,  which  was  the  best  otta 
said  trustee  had  therefor;  that  the  trustee  ac< 
oepted  appeUaiU'B  offer,  and  he  (aivellant) 
paid  to  said  3.  Dentachmau,  trustee,  hi  cash, 
for  said  stock,  ttie  sum  of  97.664.74,  which  was 
"TS  pK  cent  of  the  tnvoiee  tliereof,  and  that  said 
trustee  then  and  tliere  ddlvered  said  stock  of 
goods  to  htatt.  and  that  he  waa  the  owner  of 
said  goods,  and  nad  been  in  possession  of  same 
since  he  had  purchased  tmm  the  trustee,  J. 
Dentachman.   A  jury  waa  waived,  and  on  the 


above  Issues  the  court  tried  the  case,  and  ren- 
dered J-odgment  for  pklntiffs,  B.  Walter's 
Sons,  against  M.  Kosminsky.  garnishee,  for  the 
sum  of  $422.23,  and  all  cosu.  From  this  Judg- 
meat  U.  KonnhiBky  has  appealed. 

P.  A.  Turner  and  Dan  T.  Leary,  for  appel- 
lant  Yaughan  &  Vautfian,  tar  appellees. 

PINLET.  a  J.  (After  8tatlr«  the  facto).  Xbe 
principal  ground  mrged  as  a  reason  fn:  the  re- 
raraal  of  the  Judgment  of  the  court  b^w  Is 
that  the  CTkleuce  shown  upon  the  trial  dkl  not 
Justify  the  conclusions  of  fact  reached  by  the 
trial  judge  upon  which  the  Judgment  was  bas- 
ed. The  follonlag  tacts  conclusively  appeared 
from  the  evidence:  "(1)  Tliat  Gus  Less  waa 
Justly  hkdebted  to  appellees,  ba  which  thi^ 
bad  a  Judgment  for  the  sum  of  $422.23,  and 
was  so  iniletjted  to  th«u  on  September  2, 1808, 
when  he  (Less)  executed  the  chattel  mortgage 
to  J.  Deutachman.  (2)  That  Gus  Lees  was  In- 
sotveuL  at  the  time  said  chattel  mortgage  was 
executed  by  him.  (3)  That  on  September  2, 
189U,  Gus  Less  executed  and  deUreml  to  J. 
Deutschmau,  trustee,  a  chattel  mortgage,  by 
which  he  conveyed  to  aaU  J.  Oeutschman,  trus- 
tee; all  of  his  sixick  of  goods,  wares,  and  mer- 
diandlse  In  Us  twi-stocy  brick  storehouse  on 
lot  5,  block  21,  In  Texarkana,  Texas,  same  be- 
ing all  the  personal  property  In  said  srorehouse, 
for  the  fbUuWing  purposes:  To  take  Immediate 
poesesslon,  make  an  inventory  thereof,  and  sell 
either  at  public  or  private  sale,  aa  said  trustee 
should  deuu  best  for  the  hiterest  of  the  cred- 
itors of  the  grantor;  and  when  the  goods  were 
s<dd  to  pjy  bi  full,  as  recited,  the  following 
debts,  which  said  Less  owed:  Fhxt  the  ex- 
penses of  executing  tbe  trust;  wcond.  three 
rent  notes  of  qyiellant,  aggregating  $000;  third, 
Ban  T.  L^iy,  $(JOU;  fourth,  F.  A.  Tuner, 
$500;  fifth,  the  Texarkana  Nattonal  Bank. 
$2,122;  sixth,  the  State  Bank,  $1,000;  sev- 
enth. Mrs.  Uascowlts,  $t}75;  eighOiL,  J.  Deutsch- 
man,  $1,010.25;  ninth,  M.  Kosmlnidcy,  sev- 
oal  notes,  aggregating  $4,501.10;  tuith,  to 
Max  Llpshllz,  $247.  (4)  That  all  ttie  creditor 
named  In  said  chattel  mortgage  stated  thereon 
that  they  accciAed  the  {oovUdons  thereof,  ex- 
cept the  last  one  named.  (&)  That  J.  Dentach- 
man, the  trustee,  as  soon  as  sold  chattel  mort- 
gage was  delivered  to  hUn,  had  an  Inventory 
of  the  stock  takm,  and  acAA  all  of  said  stock 
which  he  had  received  from  Gus  Less,  aa  such 
trustee,  to  ^n^ellant  tot  $7,564.74  in  cash, 
wliich  was  75  per  eeat.  of  the  invoice  thereof. 
(6)  Hut  all  of  the  debts  mentioned  In  said  chat- 
tel mortgage  wore  Just  debts,  and  that  said 
Less  owed  the  parttes  mentioned  therein  the 
amounts  named.  (7)  lliat  said  J.  Deutadiman, 
the  trustee,  had  paid  out  to  the  parties  all  the 
money  that  he  had  received  from  appellant  aft- 
er paying  the  expenses  of  taking  an  Inventory, 
exc^  about  $90,  and  lie  had  retained  that 
amount  to  pay  himself  for  his  services  as  trus- 
tee. (8)  That  all  of  the  parties  named  hi  said 
chattel  mortgage  had  been  paid  hi  full,  excfHH 
appelant,  who  hod  received  <ndy  the  $600  diu* 
him  for  rent;  and  the  last-named  party,  Max 

Digitized  by  Google 


642 


44  SOUTHWESl'KRN  BBPOBTBS. 


(Tex. 


Upshttz."  The  conit  further  found  as  fiidi 
prorea  flut  Gas  Leas  executed  die  mortgage  In 
qneBtlon  with  the  hitent  to  Under,  dday,  and 
dtfrand  his  credKOTS,  othw  than  those  prefer- 
red in  the  mortgage;  that  the  trustee  and  ap- 
pellant had  Icnowledge  of  the  teodnlent  intent 
and  purpose  o£  (be  grantor,  and  participated 
and  aided  him  In  the  oommls^on  of  the  frand. 
We  have  examined  the  atatement  of  facts  with 
great  care,  and  weighed  every  item  of  evidence 
contained  in  tiie  record,  and  are  forced  to  the 
condnaloD  that  there  Is  no  evidence  upon  whldi 
we  can  rest  the  conduaton  that  the  mortgage 
was  executed  with  Intent  to  defraud  creditors, 
nor  that  the  trustee  or  appellant  was  guilty  of 
any  fraud  hi  the  premises,  Tbe  mortgage,  up- 
on Its  face,  aivears  to  be  valid.  Tbere  Is  no 
evidence  Chat  there  was  any  reservation  in  fa- 
vor of  tbe  grantor  not  expressed  In  the  instm- 
ment,  and  no  proof  that  any  of  tbe  preferred 
claims  were  fictitious.  On  the  other  hand,  both 
the  q^tdhmt  and  the  trustee  testified  to  the 
genuhieness  and  bona  fides  of  their  clalma,  se- 
cured In  Oie  mortgage,  and  it  was  shown  that 
the  trustee  Tmew  nothing  hi  relatl<m  to  the 
mortgage  until  after  it  was  executed,  and  what 
he  was  asked  to  accept  and  serve  as  trustee. 
Appellees  attacked  the  validity  of  the  mort- 
gage, and  the  establlsbmeat  of  that  position 
was  necessary  to  a  recovery.  If  the  mortgage 
was  valid,  then  appelant  took  good  title  by 
bis  purclt)se  from  the  trustee  under  the  mort- 
age. It  was  not  for  appellant  to  show  by 
proof  that  the  mortgage  under  which  he  por* 
cliased  was  valid,  but  the  establishment  of  lla 
Invalidity  rested  upon  appdlees.  Compton, 
AuH  &  Co.  V.  Maraball,  88  Tex.  50,  27  S.  W. 
121,  28  S.  W.  618,  and  29  8.  W.  1059;  De 
Warn  V.  Bailey  (Tex.  Ciiv.  At>p.)  40  8.  W.  328. 
We  recognize  the  rule  that  wbnre  the  plaintiff, 
attacking  the  mortgage,  proves  a  circumstance 
tending  to  show  that  the  consideration  stated 
in  the  Inatmment  Is  false,  it  becomes  the  duty 
of  tbe  party  holding  Qie  property  by  force  of 
the  otmve^noe  to  prove  tlie  truth  and  good 
faith  of  tbe  consideration;  and  the  further 
proposition  that  when  It  has  been  shown  tti&t 
the  mortgage  was  executed  wHh  fraudulent  in- 
tent on  the  part  of  the  maker,  without  knowl- 
edge on  the  part  of  the  mortgagee  of  snch  in- 
tent, then  It  is  Incumbent  upon  the  latter  to 
show  the  bona  fides  of  his  debt  In  order  to 
shield  him  upon  the  ground  of  want  of  notice. 
Oompton  Caae,  88  Tex.  68,  69,  27  S.  W.  121,  28 
S.  W.  518,  and  29  S.  W.  1(^.  It  U  not  In- 
tended here  to  question  the  correctness  of  these 
rules,  but  merely  to  say  that  they  do  not  ap- 
ply In  this  casp.  Apptilees  did  not  show  that 
the  mortgagor  executed  the  instrument  with 
fraudulent  intent,  and  proved  no  drcumstance 
tending  to  show  that  the  condderatlon  was 
false.  This  view  of  the  case  leads  necessari- 
ly to  a  reversal  of  the  Jud^enL  We  have 
oon^dered  the  other  errors  assigned  by  appel- 
lant, and  the  cross  assignment  of  appellees, 
and  are  of  the  opinion  that  none  of  them  are 
wdl  taken.  Jnf^ent  reveraed,  and  Qw  canse 
remanded. 


STAIE  V.  GULP,  a  ft  &  F.  RT.  00. 

(Oonrt  of  Olvtt  Appeals  of  Texas.  Veb.  2S. 

1808.) 

OaaaiERa— lariBSMTB  OomnBoa— Appbal— 
Rkvibw. 

1.  A  common  carrier  transporting  freight  un- 
der contract  for  its  ahipmeat  from  one  point  to 
another  in  the  same  sUte,  for  delivery  on  ar- 
rival at  the  latter  point  to  another  carrier  fOr 
transportation  out  of  the  state,  ia  engaged  In 
interstate  commerce,  and  is  not  subject  t9  the 
state  railway  commission  regulations. 

2.  The  findings  of  a  trial  judge  on  questions 
of  fact  are  entiUed  to  the  same  constdemtiim  as 
the  verdict  of  a  jury,  and  will  not  be  distiirl>ed 
on  appeal  where  there  la  competent  evidence  to 
support  them. 

A{^1  from  district  ooort,  Travis  county; 

F.  Q.  Morris,  Judge. 

Action  by  the  state  of  Texas  against  the 
Gulf,  Colorado  ft  Santa  F6  Railway  Company 
to  recover  statutory  penalty  for  violation  of 
tariff  rate.  From  a  jn^;ment  In  favor  of  de- 
fendant, philntur  appeals.  Affirmed. 

M.  M.  Crane,  T.  A.  FuUer,  and  B.  P.  HIU. 
for  the  State.    J.  W.  Terry,  for  appellee. 

KBY,  J.  The  state  of  Texas  brought  this 
suit  to  recover  a  penalty  for  violation  of  a 
tariff  rate  fixed  by  the  railroad  commission  of 
the  state.  The  trial  Judge  filed  the  following 
conclusions  of  fact:  "(1)  That  the  railroad 
commission  of  Texas,  after  due  and  legal  no- 
tice to  defendant,  established  and  fixed  the 
rate  of  charges  for  freight  from  San  Angeto. 
Tex.,  to  Ft  Worth,  Texaa,  at  Z2%  cents  per 
hundred  pounds  on  the  class  of  freight  in 
question  in  this  case,  which  was  a  lower  rate 
than  the  interstate  rate  prevailing  for  so  much 
of  an  Interstate  haul  as  might  be  made  be- 
tween San  Angelo  and  Ft  Worth;  that  the 
Gulf,  (Colorado  ft  Santa  F6  Railway  Company 
owned  and  operated  a  line  of  raUway  from 
San  Angelo,  Texas,  to  Fort  Worth,  Texas;  that 
said  rate  so  established  was  In  force  at  the 
time  the  higher  rate  demanded  by  defendant, 
as  hereinafter  found,  was  demanded. 
Several  days  prior  to  April  11. 1896,  Messrs.  S. 

G.  Long  ft  Co.,  havlDg  4,505  head  of  sheep, 
filed  with  the  local  agent  of  defendant,  at  San 
Angelo,  Texas,  orders  for  cars  for  shipment 
of  said  sheep  from  San  Angelo,  Texas,  to 
Kansas  City,  state  of  Missouri,  over  the  de- 
fendant's line  of  railroad.  On  the  11th  day  of 
April,  the  said  Long  ft  Co.,  having  learned 
that  the  shipment  to  Kansas  C^lty  coold  b>> 
made  at  a  cheaper  rate  as  far  as  Ft  Worth. 
Texas,  by  shipping  them  to  Fort  Worth,  un- 
der the  state  commission  rates,  and  reshippin;: 
them  from  there  to  their  destination  out  of  th(> 
state,  abandoned  the  order  for  cars  to  ablp 
the  sheep  to  Kansas  City,  and  asked  for  cars 
to  ship  tbem  to  Ft  Worth.  The  said  Long 
ft  Co.,  as  a  reason  for  their  change  of  pnzpoee 
as  to  the  destination  of  the  sheep,  stated  that 
it  waa  because  of  a  claim  which  they  had 
against  Qui  company  Oiat  th^  bad  had  tnu- 
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Ue  about  with  the  company.  On  the  12th 
day  of  April,  what  said  Ijmg  ft  Co.  were 
ready  to  load  said  sheep  to  be  shipped  to  Ft 
Worth,  the  defendant's  agents  temporarl^ 
withheld  said  cars  from  the  use  of  said  Long 
ft  Co.,  wltbont  fnl^  making  known  to  said 
Long  ft  Oo.  the  portion  the  xoad  wonld  take 
In  the  matter  nntil  during  the  same  day,  when 
the  local  agent,  after  comnnmlcating  with  the 
general  freight  office,  addroned  and  caused 
to  be  dellT««d  to  said  Long  ft  Co.,  on  the 
evening  of  said  day,  the  following  statement 
of  the  conditions  on  which  the  ctniQiany  would 
haul  the  theep,  to  wit:  •San  Angelo,  4/12, 180B. 
Mess.  S.  O.  Iiong  ft  Co.,  Qty— Gentlemen:  X 
am  Instructed  to  say  that  we  wOl  be  pleased 
to  handle  any  shipment  of  sheep  offered  by 
yon  destined  to  Fort  Worth,  Texas,  at  the  rate 
established  by  the  railroad  commission  of  Tex- 
as, providing  that  Fort  Worth,  Toum,  Is  the 
lliuU  de^natlon;  but  If,  after  the  arrlral  at 
Ft  Worth,  It  Is  found  that  the  shipment  la 
intoided  for  a  point  ontsfde  of  the  state  of 
Texas,  we  will  not  suirender  the  shipment  un- 
til our  local  rate,  which  apiAIes  to  Fort  Worth. 
Texas,  on  Interstate  bndness,  Is  paid.  We 
acknowledge  tender  of  freight  diarges  on 
seventeen  cars  of  sheep,  at  the  rate  estab- 
lished by  the  railroad  commlsakm  of  Texas, 
from  San  Angelo,  Texaa,  to  Fott  Worth.  Tex- 
as, and  will  be  pleased  to  furnish  cars  and 
transport  said  sheep  to  Fort  Worth,  Texas,  at 
said  rate,  with  the  full  understandlt^  that  the 
^pment  Is  Intended  tot  Fort  Worth,  Texas, 
and  does  not  go  to  an  Interstate  point  of  dis- 
tribution. Yours,  truly,  M.  J.  Dool^,  Agent 
a  ft  a  F.  I^.  Co.'  GO  From  die  refusal  of 
ihe  ntld  Long  ft  Co.  to  accept  cars  on  the 
terms  stated  in  the  foregoing  letter,  which  the 
said  Long  ft  Ca  might  have  done  without  In- 
Jury  If  their  shipment  was  really  not  destined 
to  a  point  out  of  the  state,  from  the  clrcum- 
stance  Uiat  the  cars  were  first  applied  tor  to 
ship  to  Kansas  City,  and  the  circumstances 
surrounding  the  alleged  change  of  purpose, 
and  the  flact  that  the  sheep  were  shipped  out 
of  the  state  as  soon  as  Long  ft  Co.  concluded 
to  submit  to  defendant's  terma,  as  well  as 
from  the  testimony  of  Long,  a  manber  of  the 
arm,  and  of  Dooley,  local  agent  of  defendant 
and  the  fiact  that  It  was  well  known  to  said 
Long  ft  Ca  that  there  was  no  market  at  Ft. 
Worth  for  4,660  head  of  sheep  for  ^ughter, 
I  oondode  that  the  purpose  of  said  Long  ft 
Co.  In  demanding  cars  and  shipment  of  the 
she^  was  to  ship  them  to  a  market  outside  of 
the  state  of  Texas,  and  that  there  was  no  pur- 
poae  to  Intwnqit  the  shipment,  after  It  was  be- 
gun,  for  a  longer  time  than  was  reasonable  to 
unload,  give  proper  attention,  and  reload  on 
iiome  other  road  at  Fort  Worth,  Texas,  to  com- 
plete the  haul  to  a  pcdnt  out  <a  thia  state.** 
On  these  facts,  the  court  rendered  judgment 
for  the  railroad  company,  and  the  state  has 
a.irpcaled. 

It  Is  contended  by  the  attorney  general  and 
tats  assodato  connsd  that  the  trial  court  erred 
In  finding  that  the  purpose  of  O.  8.  Long  & 


Co.  In  demanding  cars  for  the  shipment  of  the 
sheep  was  to  ship  them  to  a  market  outside  of 
the  state,  and  that  there  was  no  purpose  to 
intermpt  the  shliMnent  after  it  was  begun  at 
San  Angelo  for  a  longer  time  than  was  rea- 
sonable to  unload,  give  proper  attentton.  and 
reload  upon  some  other  road  at  Ft  Worth, 
Tex.  We  have  carefully  examined  the  testi- 
mony In  the  record,  and  our  conclusion  Is  that 
this  finding  should  not  be  cUsturbed.  The 
findings  of  the  trial  Judge  upon  quations  of 
fact  an  entitled  to  the  same  consideration  as 
wonld  be  the  vndlct  of  a  Jury;  and  while  It  Is 
true  that  after  consulting  with  an  attorney. 
Long  steted  to  appellee's  agent  that  1»  want- 
ed to  ship  the  sheep  to  Ft  Worth,  and  there 
sen  them  If  he  could,  there  are  circumstances 
tending  to  show  that  the  alleged  expectation 
or  desire  to  sell  la  Ft  Worth  was  an  after- 
thought and  subterfn^,  resorted  to  for  the 
purpose  of  obtahiing  the  rate  of  freight  fixed 
by  the  Texas  railroad  commission,  and  that. 
In  fact  the  original  purpose  to  ship  the  prop- 
erty out  of  the  state  had  not  been  abandoned. 

It  Is  also  contended,  notwithstanding  the 
facts  found  by  tbe  trial  court  that  the  ship- 
ment was  not  Intentate,  and  was  therefore 
subject  to  the  rate  fixed  by  the  railroad  com- 
mission. On  this  question  there  Is  dlverdty 
of  opinion  among  the  different  courts;  but 
our  own  supreme  court  In  the  well-considered 
case  of  Houston  Direct  Nav.  Co.  v.  InsunuMK 
Co.  of  North  America,  88  Tex.  1,  82  8.  W.  889, 
has  settled  the  qnestion  against  appellant's 
contention.  In  that  case,  fre^ht  destined  tor 
Uverpoitf  was  billed  and  Bb4^>ed  by  the  navi- 
gation company  from  Houston  to  Galveston; 
and,  notwithstanding  the  fiut  that  the  naviga- 
tion company  only  contracted  to  transport  the 
property  from  Houston  to  Galveston,  both 
places  bdng  In  the  state  of  Texas,  and  Its 
liability  ceased  upon  delivery  of  the  freight 
to  the  consignee  at  Galveston,  still  It  was  held 
that  the  shlpmOit  was  interstate,  and  that  the 
navigation  company.  In  transporting  freight 
from  Houston  to  Galveston,  was  engaged  In 
Interstate  commerce.  We  regard  that  de- 
ddon  as  directly  In  point,  and  therefore  bold 
that  the  shipment  Long  &  Co.  desired  to  make 
orer  appellee's  road  would  have  been  Inter- 
state commerce,  and  consequentiy  not  sub- 
ject to  regiriatlon  by  the  state  or  Its  railroad 
commission.  That  decision  appean  to  be  in 
harmony  with  the  decisions  of  the  federal 
court  on  the  same  subject  See  The  Daniel 
Ball.  10  Wall.  557;  Ex  parte  Koehler,  80  Fed. 
807;  Cutting  v.  Navigation  Co.,  4&  Fed.  041. 
We  find  it  nnnecessary  to  decide  whether  or 
not  such  a  shipment  would  be  subject  to  the 
tariff  rates  prescribed  by  the  Interstete  com- 
merce commission.  Being  Interstate  com- 
merce, It  waa  iu>t  snbje<^  to  state  r^rulatlon, 
and  that  Is  sufficient  to  defeat  the  state's  ac- 
tion to  recover  a  penalty  for  a  violation  of  the 
state  statute.  In  view  of  the  trial  court's 
conclusions  of  fact,  Its  derision  on  the  law  or 
the  ease  was  correct,  and  the  Judgment  will 
be  affirmed.  Affirmed. 
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BTRNE  T.  LYNN.' 

(Ooart  of  CItU  Appeals  of  Texas.  Feb.  23, 

1808.)  ' 

Dlsoentinc  opinion  by  CoUard.  J.  For  nut- 
Jorlt7  opinion,  see  44  8.  W.  311. 

COLLARD,  J.  1  hftTe  been  compelled  to 
^respectfully  dissent  from  the  Tie'n-s  of  tbe 
•majority  of  the  court  In  this  case.  I  believe 
the  Judcment  ought  to  be  rerersed,  and  tbe 
•cause  remanded,  because  the  verdict  failed 
to  find  tbe  value  of  tbe  back  bar,  tbe  coun- 
ter, and  tbe  ice  chest,  separately.  The  rule 
as  established  in  this  state  requires  such  a 
finding  in  a  suit  of  this  kind,  and  a  failure 
in  this  respect  Is  held  to  be  a  cause  for  re- 
versal BJflkely's  Adm'r  v.  Duncan,  4  Tex. 
IK;  Hoeaer  v.  Kraeka,  29  Tex.  450;  Cook 
T.  HalseU,  65  Tex.  1;  Cole  v.  Crawfwd.  69 
Tex.  m,  5  S.  W.  6ia  In  Blakel7*8  Adm'r 
V.  Duncan,  where  two  of  the  negroes  sued 
for  vrere  valued  together  In  the  aggregate, 
the  court  say:  "In  actions  of  this  kind  [for  . 
the  recovery  of  specific  (battels],  for  prop- 
«rty  susceptible  of  a  division  and  a  distinct 
valuation.  It  Is  believed  that  the  rule  of  law 
ia  well  settled  that  the  Jury  should  find  the 
separate  value  of  each;  and  the  reason  is 
'Obvious,— <that  as  the  Judgment  Is  In  tbe  al- 
ternative, and  as  the  property  may  be  eur- 
rend«'ed  In  discharge  of  such  valuation,  if 
It  was  not  BO  assessed  it  would  be  Impossi- 
ble to  deliver  part  without  delivering  all  the 
property  bo  assessed  In  the  aggregate."  Be- 
•Cftuse  of  tbe  etror  In  the  verdict,  the  Judg- 
ment was  reveraed,  though  there  does  not 
appear  to  have  been  any  exception  to  the 
verdict  at  the  time  of  Its  return  Into  court. 
The  case  of  Hoeser  v.  Kraeka  was  a  suit  for 
specific  chattels.  Tbe  Jury  returned  a  ver- 
dict for  9500,  tbe  vaJue  of  all  the  property, 
asd  $50  for  Its  use.  The  verdict  was  held 
to  be  eiToneous,  upon  tbe  authority  of  Blake- 
ly's  Adm'r  v.  Duncan;  tbe  court  declaring 
that  "the  defendant  should  have  the  privi- 
lege of  returning  any  one  or  more  of  the 
articles  recovered,  instead  of  paying  Its  val- 
ue, and  vice  versa,  but  this  would  be  denied 
him  unless  the  separate  value  of  each  arti- 
cle was  found."  For  this  and  another  error 
in  tbe  charge  the  Judgment  was  reversed. 
The  case  of  Cook  v.  Halseil  was  a  suit  on 
a  promissory  note  secured  by  chattel  mort- 
gage on  chattels  which  were  sequestered  by 
plaintiff  abd  replevied  by  the  defendant.  A 
verdict  was  returned  for  plaintiff  for  tbe 
Amount  sued  for.  The  court  rendered  Judg- 
ment accordingly,  and  foreclosed  the  mort- 
gage, and  also  rendered  Judgment  against 
tbe  principal  and  sureties  on  his  replevy 
twad  for  $969,  which  the  court  said  was  the 
value  of  the  property  assessed  by  tbe  Jury; 
-MderiDg  that,  If  tbe  property  were  not  de- 
livered to  the  sheriff,  plaintiff  should  recov- 
er f969,  the  value  of  the  same,  of  tbe  prin- 
«^al  and  sureties  on  the  replevy  bond.,  as  i 

1  Writ  of  crwir  denied  by  supreme  timrt.  thereby 


assessed  by  the  Jorj.  It  waa  bdd  that  "the 
v^lct  should  have  found  tbe  value  of  the 
various  Items  of  property  replevied  by  ap- 
pellants, as  they  bad  the  right,  by  the  stat- 
ute, to  return  the  whole  [ffoperty  in  satis- 
faction of  tbe  Judgment,  or  a  part  of  it  tn 
satisfaction  pro  tanto";  citing  Bev.  St  18£^, 
art  4602;  Hoeser  v.  Kraeka;  Blakeiys 
Adm'r  v.  Duncan;  and  Bennett  v.  Butter- 
worth,  8  How.  128l  Tbe  familiar  statute  re- 
ferred to  provides  that  the  defendant  re- 
plevying prt^rty  sequestered  shall  have  the 
right,  within  10  days'after  Judgment  against 
him,  to  deliver  to  the  sheriff  the  property  re- 
plevied, or  any  portion  thereof,  and  pro- 
vides that  the  value  of  tbe  property  so  deliv- 
ered shall  be  credited  on  the  Judgment 
Bev.  St.  1895.  art  4877.  The  statute  decUr- 
Ittg  the  right  of  a  defendant  replevying  goods 
sequestered  Is  no  more  a  right  than  one  ex- 
isting at  law,  and  If  a  verdict  should  in  tbe 
one  case  estlmaite  tbe  value  of  goods  recov- 
ered, so  as  to  provide  for  the  privilege  of 
returnii^  them,  or  a  part  thereof.  In  satis- 
faction, pro  tanto,  of  the  Judgment  for  value, 
tt  is  equally  necessary  that  tbe  verdict 
should  BO  provide  In  the  other  case.  The 
statute  does  not  require  the  verdict,  In  cases 
of  replevy,  to  find  the  separate  value  of  the 
articles  replevied.  If  it  did,  there  ml;^t  be 
a  difference  in  the  rights  of  the  defendant 
In  the  two  cases.  The  statute  merely  de- 
clares a  right,  ae  does  the  law,  and  it  is  as 
perfect  In  the  one  case  as  in  the  other.  This 
right  of  the  defendant  to  return  all  or  a  part 
of  tbe  goods  fudged  to  plaintiff  on  recov- 
ery In  a  suit  for  them  in  kind,  or  Cor  their 
value,  in  the  alternative, '  1>  not  questtoned. 
It  is  a  right  weU  setUed. 

The  suit  at  bar  was  for  the  recovery  of 
certain  named  chattels,  and,  in  the  alterna- 
tive, if  the  goods  were  not  forthcoming  In 
answer  to  the  Judgment  for  their  value. 
Tbe  prime  object  of  the  suit  was  the  recov- 
ery of  the  property.  It  was  only  in  tbe  al- 
ternative stated  that  the  value  was  i^med. 
Tbe  plaintiff  cannot  complain  if  he  Is  allowed 
to  recover  only  according  to  bis  prayer.  If 
he  had  seen  proper,  he  could  have  sued  for 
a  conversion  of  the  goods,  and  recovered 
their  value,  and  In  this  way  have  compelled 
the  defendant  to  keep  all  tbe  goods.  Hav- 
ing brought  his  suit  for  the  recovery  of  the 
goods,  and  In  the  altematire  for  titieir  value, 
be  must  so  recover,  If  be  recover  at  all.  In 
such  event  it  is  tbe  right  of  the  defendant, 
if  Judgment  go  against  blm,  to  return  the 
goods,  or  a  part  of  th«n;  and*  If  be  deliver 
only  a  part  of  them,  he  must  pay  tbe  value 
of  those  he  does  not  or  cannot  deliver. 
Plaintiff  having  elected  to  sue  for  tbe  goods, 
he  should  abide  by  the  established  roles  gov- 
erning bis  and  the  defendant's  rights.  Tbe 
defendant  In  such  a  suit  is  not  required  to 
set  up  bis  rights.  They  arise  from  and  de- 
pend upon  tbe  plaintiff's  sutt.  PlaintlfTs  re- 
covery is  limited  by  the  character  of  his  anlt 
Hence  tbe  rule  that  the  T«dlct  must  conform 
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to  the  rights  resulting  from  the  suit,— both 
bis  owp  and  those  of  the  defendaut.  It  Is 
plalntllTB  datjr  to  provide  for  his  rerdict  and 
Judgment  according  to  the  nature  of  his  ac- 
tion. The  rights  of  defendant  l>elong  to  and 
inhere  In  the  nature  of  the  plaintiff's  action. 
They  are  not  of  a  defensive  character,  and 
required  to  be  set  up  and  proved.  When 
platQttff  sues  for  the  recovery  of  goods  de- 
scribed, and  in  the  alternative  for  their  val- 
ue, the  law,  if  he  is  the  owner,  will  grant 
blm  what  be  daims.  and  no  more.  If  some 
of  the  specific  articleB  are  returned,  he  should 
take  them,  and  take  the  value  of  those  not 
returned.  If  the  part  returned  is  dlmliUshed 
In  value  because  of  the  absence  of  the  other 
part,  then  the  law  would  protect  him  by  de- 
claring that  all  of  them  constitute  but  one 
thing,  useful  only  for  one  purpose.  But  this 
fact  must  be  shown,  to  raise  the  exception. 
No  Buch  fact  Is  shown  In  tMs  case.  The  bar, 
the  counter,  and  the  Ice  chest  are  different 
items  sued  for,  and.  for  angbt  that  appears, 
are  as  valuable  separated  as  tnken  together 
as  a  whole.  The  articles  replevied  In  the 
case  of  Cook  v.  HoJsell  were  many  of  them 
similar  to  those  sued  for  in  this  case,— 1  bil- 
liard table,  1  pool  table,  1  safe,  1  lunch 
stand,  1  large  mirror,  8  pictures,  1  silver 
pitcher.  10  demijohns.  12  fancy  bottles,  12 
dosen  bar  glasses,  Including  fancy  glasses, 
all  of  which  seem  to  constitute  a  bar  outfit; 
and  In  that  case  it  was  held  that  the  ver- 
dict, falling  to  value  each  article  separately, 
was  erroneous.  Chltty  says:  "The  nature 
of  the  action  [detlnuel  requires  that  the  ver- 
dict and  Judgment  be  such  that  a  specific 
remedy  may  be  had  for  the  recovery  of  the 
goods  detained,  or  a  satlafaction  in  value 
for  each  several  parcel,  in  case  they  or  either 
of  them  cannot  be  returned;  and  therefore, 
when  the  action  Is  for  several  chattels,  the 
Jury  ought,  by  their  verdict,  to  assess  the 
value  of  each  separately,  and,  if  the  Jury 
neglect  to  find  the  value,  the  omission  cannot 
be  supplied  by  writ  of  Inquiry."  1  Chit.  139. 
Tbla  author  also  says  it  Is  not  necessary  that 
Cbe  value  of  the  articles  be  stated  separately 
in  the  declaration,  thongh  the  Jury  should 
sever  the  value  of  each  in  their  verdict  Id. 
It  is  a  matter  of  proof  arising  from  the  nsr 
ture  of  plaintiff's  suit,  and  it  devolves  npon 
him  to  make  the  proof  necessary  to  the  ver- 
dict The  force  of  the  reasoning  that  defend- 
ant ought  not  to  be  heard  to  complain  that 
be  Is,  by  the  verdict  In  this  case,  compeUed 
to  keep  the  property  he  unlawfully  holds, 
disappears  when  we  come  to  consider  that 
plaintiff  has  sued  to  recover  the  property  itself, 
itemizing  It  or  In  the  alternative  for  its  val- 
ue. The  correct  rule  Is  to  grant  him  what 
be  asks  for  and  Is  entitled  to,  and  no  more. 
The  verdict  in  this  case  cannot  be  said  to 
care  Its  own  defects  and  the  defects  in  the 
proof,  because  It  was  excepted  to  at  the  time 
it  was  returned  into  court  The  error  was 
insisted  on  by  motion  for  a  new  trial,  and  it 
'la  now  urged.  By  leversliig  tbe  case  the  proof 
44S.W.-30 


can  be  made,  and  all  difficulty  removed, 
with  Justice  to  all  the  parties,  and  I  be- 
lieve it  ought  to  be  done. 


HBYES  et  uz.  V.  O'DELL. 
(Court  of  Civil  Appeals  of  Texas.   Feb.  10, 

ma.) 

Landlohd  asb  Tsnant— Libit— FoKCiBLi  Ektbt 

AHD  DSTltHBH — TlTLE. 

1.  Under  Bev.  St  1895.  arts.  8235.  3251,  giv- 
ing to  persons  leaslog  lands  or  tenements  a  lien 
on  crops  raised  thereon,  and  on  pruperty  fur- 
nished by  tbe  landlord  to  the  tenant,  and  to  per- 
sons leasin^r  a  residence,  storehouse,  or  ouier 
bnlldiiig  a  lien  on  the  ^per^  of  the  tenant 
therem,  a  lessor  of  a  vacant  lot  has  no  Hen  for 
unpaid  rent  on  tmprovenients  erected  thereon 
by  the  lessee. 

2.  In  an  action  of  forcible  entry  and  detainer, 
the  title  to  a  baildlng  and  Improvements  erected 
by  the  leasee  oa  the  rented  lot  cannot  be  deter- 
mined. 

Appeal  from  Galveston  consly  oourt;  Mor- 
gan M.  Majm,  Judge. 

Action  by  Herman  Ueyer  and  another 
against  Maggie  0'X>eU  for  an  ioJuncUon.  From 
a  final  Judgment  dissolving  the  injunction  and 
diBmlsrtng  their  petition.  plalntifCs  appeaL  Re- 
versed. 

WUfoid  H.  Smith,  for  opptiba^iB.  Jas.  B. 
ft  Chas.  J.  Stobbs.  for  appellee. 

WILLIAMS,  J.  Apptilants  obtained  from  the 
county  Judge  a  writ  of  injunction  to  restrain 
appellee  from  inta'fering  with  them  In  the  re- 
moval of  certain  Improvements  from  a  lot  in 
Galveston,  which  they  bad  formerly  leased 
bom  appellee,  and  upon  which  they  bad  placed 
the  Improvements.  Upon  d^nurrer  to  their  pe- 
tition and  motion  to  dissolve  the  injunction,  a 
final  Judgment  was  entered  dissolving  the  In- 
junction, and  dismissing  their  petition  for  want 
of  equity,  and  allowing  damages  ag;iiast  them 
In  favor  of  appellee  for  the  wrongful  suing  out 
of  the  writ  The  petition  for  Injunction  was 
quite  vague  In  Its  aUegHtloos,  and  It  Is  doubtful 
If,  by  Itself,  it  was  sufficient  to  entitle  appel- 
lants to  the  relief  sought;  bnt,  before  the 
Judgment  below  was  rendered,  an  answer  had 
been  died  stating  other  facts,  and  from  this, 
together  with  the  petition,  there  appear  all  of 
the  facts  which  we  consider  essential  to  sup- 
port the  view  of  the  case  taken  by  this  court. 
Those  facts  also  appear  from  the  evidence.  Ap- 
ptilants  leased  from  appellee  what  seems  to 
have  been  a  vacant  lot  ai^d  placed  upon  It  a 
boose  and  appurtenances  owned  by  them, 
which  were  worth  toore  than  ^200.  During 
the  continuance  of  the  lease  they  lived  In  this 
house  as  their  home.  Prior  to  June  IS,  1896, 
appellee  brought  suit  against  appellants,  before 
a  Justice  of  the  peace,  for  the  sum  of  $16  al- 
leged to  be  due  for  the  rent  of  the  lot,  and  sued 
out  a  distress  warrant  which  they  caused  to 
be  levied  upon  the  improvements  belonslug  to 
the  appellants.  At  the  date  named  the  Justice 
of  the  peace  rendered  the  Judgment,  of  which 
the  following  is  a  copy:  "Cause  set  for  trial 
June  18.  189%  at  which  time  came  the  plain- 
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tiff  In  the  above  catue,  and  ttie  defendant  fafl- 
ed  to  anwar  and  answer  In  tUa  bdialf,  wbere- 
npon  tbe  cause  waa  rabmitted  to  Oie  court  on 
yroof  of  i^alnUff,  and,  the  court,  having  heard 
the  «TldeiLce  adduced,  gave  jndcmait  tat  the 
plaintiff  In  the  som  of  aUteen  doUaia.  It  la 
thertfore  oonaldered  by  the  court  that  the  plain- 
tiff, Ura,  M.  O'Ddl,  do  hare  and  lecorer  of 
and  from  the  defendant  Herman  Meyer,  and 
Mra,  Bhnma  Meyor,  his  wife,  the  aam  of  six- 
teen doUats,  together  with  her  coats  In  this  be- 
half expended.  It  further  qipearliv  to  the 
court  that  the  plahxtlfl  haa  a  landlord's  Uen  on 
the  building  and  lmpn>T«nents  ^tuated  on  lot 
No.  <  In  the  northwest  quarter  of  outlot  No. 
13,  dty  of  Galveaton,  county  of  Oalreaton, 
state  of  Texas,  to  secure  said  debt^  It  la  order- 
ed, adjudged,  and  decreed  by  the  court  that 
ttie  said  Uen  be,  and  the  same  Is  hereby,  fore- 
closed, and  Quit  an  order  of  sale  Issue  to  sell 
said  property  as  under  execution,  and  apply  pro- 
ceeds to  tbe  puymoot  and  ssitlafactlon  of  this 
judgmmt;  and,  If  said  property  should  adl 
for  nunre  than  enough  to  aatlafy  thla  Judgment, 
then  the  realdue  to  be  paid  to  the  defendants, 
but,  If  aald  property  ahonld  not  sdl  tor  enough 
to  aatls^  this  Judgment  thai  aecuUon  Issue 
for  the  balance  remaining  unpaid."  An  order 
of  sale  waa  Issued  vrgoa  this  judgment,  under 
which  the  improTements  were  sold,  and  were 
bought  In  by  appdlee.  This  la  the  only  title 
which  she  asserts,  thae  being  no  claim  that,  by 
the  terms  of  the  lease,  she  bad  acquired  any 
Hen  upon  or  title  to  tbe  Improyemems.  There- 
after apiiellee  instituted  an  acUon  of  forcible 
entry  and  detainer  against  appellants,  to  oust 
them  tram  Qie  [nKmlses,  which  Anally  resulted 
In  a  Judgment  In  tbe  county  court  In  her  (km. 
Appdhtnta,  In  vacating  the  praulaea,  wa«  un- 
dertaking to  remove  the  ImprovemeQls,  and  ap- 
pellee  was  threatening  to  prevent  them  from 
doing  so,  under  wrtt  of  possession,  upon  the 
Judgment  of  the  county  court  This  Injunction 
waa  appUed  for  by  them  restraining  an>eUee, 
as  before  stated.  Before  Ita  service  appellants 
bad  moved  tbe  Improvements  off  the  lot,  and  In- 
to the  street,  and  after  Its  service  they  com- 
pleted the  removal  and  location  opon  another 
lot  wtaldi  they  bad  leased.  Before  and  during 
and  after  such  removal  appellants  continued 
to  Uve  In  the  bonse. 

If  tbe  Judgment  of  the  Justice  of  the  peace, 
In  ao  fiur  aa  It  declared  a  landlord's  Uen  upon 
the  Im^nvemmta,  la  to  be  treated  as  valid 
untU  set  aside  by  direct  proceedings,  the  Judg- 
ment In  this  case  dlssolvli^  the  Injunction  and 
dismissing  the  bUl-  la  ctMrect;  for  appellants, 
hi  our  opinion,  failed  to  show  any  adequate 
ground  upon  which  to  review  and  set  aside  tbe 
Judgment  of  the  Justice  of  tbe  peace  unlm  it 
Is  void.  But  we  are  of  tbe  opinion  that  tbe 
Judgment,  so  far  as  It  declared  the  lien,  waa  be- 
yond the  Jurisdiction  of  tbe  Justice  of  the 
peace,  and  ia  th^efore  vdd.  There  was  no 
Uen  ^vcn  law  upon  tbe  Improvemoits  to  se- 
cure the  rent,  as  will  be  apparent  from  an  ex- 
amination ot  the  statute  by  which  alone  Uoia 
tai  favor  of  landlorda  upon  Oie  ptaptxtf  ot  ten- 


ants are  oonfened.  The  extent  of  such  liens 
la  defined  by  artidea  828S,  8251,  Bev.  St  1896. 
Article  82S5  gives  to  peraons  leasing  or  renting 
land  or  tenements  a  Uen  upaa  crops  raised  upon 
the  rented  premises,  and  upon  animals,  tools,  and 
other  property  furnished  by  the  landlord  to  the 
tenant  Artlde  32S1  glvea  a  lien  mily  to  persons 
leadng  or  renting  a  reaidence.  storehouse,  or  oth- 
er building.  Tbe  case  of  appellee  does  not  Call 
within  eltbK'  category.  In  the  case  of  Koeenberg 
T.  Shaper,  Ql  Tex.  1S4,  a  construction  was  glrai 
to  the  landlord  and  toiant  act  of  1S74,  by  wbldi 
It  waa  made  to  unbrace  a  Uen  to  secure  tbe  rent 
of  houses  in  towns  and  dties  upon  the  property 
of  Qie  tenant  placed  therein.  Whatever  may 
be  thought  of  that  decision,  we  think  It  dear 
tiiat  tbe  oonstruetkm  tbere  placed  upon  the  law, 
aa  It  then  atood,  cannot  be  hdd  applicable  to 
the  provlskma  of  the  Revised  Statutes.  While 
tbe  latter  are^  In  the  mahi,  re-aiactmaits  of  the 
provlBlona  of  the  act  of  1874.  they  are  In  many 
respects  mudi  dearer,  and  remove  most  of  tbe 
ambiguity  found  the  aufveme  court  In  tbe 
fomur  law.  Tbere  la  alao  added  express  legls- 
latiMi,  conferring  and  defining  toe  Uen  hdd  by 
that  decision  to  exlBt  1^^  virtue  of  the  act  of 
1874.  Aa  the  atatute  now  atonda,  we  think  ft 
dear  tbat  the  two  Uena  above  mentioned  are  the 
only  onea  whidi  it  gives.  This  was  hdd  by 
the  court  at  vpeala  In  Uie  case  at  Bndi  v. 
Hendley,  4  WlUson,  CiT.  Gas.  Ct  Appw  I  200. 
16  S.  W.  201,  which  la  dbrectly  to  point  Wc 
think  that  dedaton  la  correct  Since  there 
waa  no  Uen  in  favor  of  the  landtord,  the  Jna- 
Uce  of  the  peace  had  no  po-wer  to  adjudge 
one,  espedally  where  the  valne  of  tbe  prop- 
erty waa  more  than  |200.  Tbe  property  waa 
not  aold  nndM  execution,  bnt  under  an  or- 
der of  aale^  and,  as  the  Judgment  of  foredo- 
aure  upon  which  the  writ  was  based  waa  a 
nullity,  the  writ  and  the  sale  made  under 
it  were  likewise  void.  The  fordUe  entry 
and  detainer  proceedings  determined  nothing 
tmt  the  right  of  poaaeaalon  to  the  tot  It  did 
not  and  could  not  determine  the  title  to  tbe 
property  now  in  controversy.  WbUe  It  re- 
quired that  appdlantt  yldd  poaaeaalon  of  tbe 
tot,  It  could  not  predude  them,  in  doing  ao, 
from  taking  wlOi  tbem  property  which  be- 
longed to  them.  It  tOUowa  that  appdlanta, 
at  leaat,  showed  good  title  to  tbe  improve- 
ments, and  that  tbe  Judgment  of  the  county 
court  dismlaalng  their  suit  and  adjnd^ng 
damages  againat  them  for  the  ezerdae  of 
their  right  to  remove  their  property,  la  erro- 
neous.  Reversed  and  rendered. 


KSLI^  V.  HOWARD  et  al. 
(Otnirt  of  Glvil  Appeals  of  Texaa.  Feb.  10, 
18B&) 

CoKFUcnm  SvinairoB— lUvinr. 
Binding  on  eonflleting  cvidenoe  la  conchH 

sire. 

Appeal  from  district  coait»  Outls  coDSty: 
John  O.  Tod,  Judge. 
Action  by  Oiarka  Kdlev  againat  Howard 

Digitized  by  Google 


TCK.) 


HOUSTON,  X.  A  W.  T.  BY.  CO.  t.  P£RKINS. 


547 


Bnn.  and  otlieni.  Jndgment  for  defendants. 
I^alnUff  wpeals.  Affirmed. 

McDaniel  &  Bowen.  for  appellant.  Champ 
Roas  and  Cbas.  B.  Wood,  for  appellees. 

WILLIAMS,  J.  TUs  la  an  action  broQgbt 
by  appellant.  September  2,  1806,  against  M.  J. 
and  W.  J.  Howard  and  J.  T.  Glaze,  to  secure 
the  cancellation  of  a  deed  alleged  to  have  been 
executed  by  appellant  to  Howard  Bros.,  Aa- 
ffost  IS,  1800,  conveying  a  lot  fn  the  city  of 
Houston,  on  the  ground  that  the  deed  had  been 
obtained  by  fraud,  through  representations 
that  It  was  only  a  mortgage  to  secure  a  fee  to 
ttae  grantees  for  defending  appellant  against  a 
criminal  charge  pending  against  him.  and  to 
enable  them  to  secure  ball  for  him.  Glaze 
was  Joined  upon  the  allegation  that  the  prcq^er- 
ty  had  been  conveyed  to  turn  by  Howard  Bros, 
for  fbe  purpose  of  defrauding  plaintiff.  There 
were  other  pleadings,  which  It  Is  unnecessary 
to  state.  The  defendants,  by  their  pleadings, 
pnt  !n  Issne  the  facts  alleged  tiy  plaintiff,  and, 
upon  a  trial,  the  district  Judge  found  In  their 
favor.  The  evidence  was  conflicting,  and, 
while  It  may  be  true  that  there  is  enou^  to 
sustain  a  finding  that  the  deed,  which  Is  abso- 
lute In  form,  was  executed  by  appellant  for 
the  purposes  alleged  in  the  petition,  we  think 
the  weight  of  testimony  Is  to  the  contrary.  Ap- 
pellant himself,  though  alleging  In  his  petition 
tliat  the  deed  had  been  executed  for  the  pur- 
poses stated,  denied,  when  testlfymg  as  a  wit- 
ness, that  It  had  ever  been  executed  at  alL 
His  testimony  Is  wholly  at  variance  with  the 
facts  alleged  by  him  In  support  of  his  action. 
That  he  did  execute  the  deed  Is  conclusively 
shown,  and  evidence  tending  to  show  that  It 
was  represented  to  be  a  mortgage,  and  that  he 
misunderstood  its  contents,  is  contradictory 
and  nnsatlafactory.  The  finding  of  the  court 
below  that  the  deed  was  executed  as  an  abso- 
lute conveyance,  and  its  conclusion  that  by  it 
the  tide  passed.  Involves  a  negation  of  the 
cliargeB  of  misrepresentation  and  fraud  made 
In  the  petition.  As  the  finding  is  well  sus- 
tained by  evidence,  this  court  cannot  disturb 
It  This  conclusion  Is  decisive  of  the  case, 
and  it  Is  unnecessary  to  discuss  the  assign- 
ments of  error  in  detail.  Affirmed. 


ADAMS  T.  POWELL. 
lOmirt  of  Cfvil  Appeals  of  Texas.   Feb.  8, 

1898.) 

Attichhs NT— Trial  or  Right  or  PiioreRTT— 
Dblivbrt  or  Possbssion. 

1.  On  triai  of  the  right  of  property.  It  appear- 
ed that  the  owner  of  cotton  delivered  It  to  the 
ginoer  for  claimant  mortgagee,  pursuant  to 
agreement,  and  the  gfnner  received  and  held  It 
for  claimant.  Bdd,  that  a  complete  delivery 
was  effected,  so  that  the  possession  of  the  gia- 
aer  was  that  of  claimant. 

2.  Where  claimant  obtained  possession  of 

Soperty  from  a  defendant  in  attachment  before 
e  levy  of  the  writ,  he  may  maintain  the  stat- 
■tory  claim  therefor  whether  possession  was 
obtained  by  virtue  of  a  aal^  or  an  ■uQgistared 
mortgage. 


Appeal  from  district  court,  Newton  county; 
Stephen  B.  West,  Judge. 

Suit  for  the  trial  of  the  right  of  property  by 
W.  J.  B.  Adams  against  B.  Z.  Powdl.  From 
a  Judgment  in  favor  ot  Powell,  dalmant  ap- 
peals. Beversed. 

W.  B.  PowelU  for  appelant 

WILLIAMS,  3.  This  was  a  trial  of  the 
right  of  property  to  1,577  pounds  of  cotton  in 
the  seed,  which  had  been  seized  tmder  a  writ 
of  attachment  in  favor  of  appellee  against ' 
Bowser  Horton,  and  to  which  ap[>ellant  made 
claim  in  accordance  with  the  statute.  Horton, 
in  the  early  part  of  the  year  In  which  the  cot- 
tcm  was  grown,  had  given  to  appellant  a  mort- 
gage upon  it  to  secure  a  debt  for  supplies. 
The  mortgage  was  never  registered,  but  prior 
to  the  levy  of  attachment  there  was  an  agree- 
ment between  Horton  and  appellant  that  the 
former  should  deliver  the  cotton  In  question  to 
the  glnner  for  appellant,  and  this  had  been 
done.  The  only  question  tried  in  the  district 
court,  from  which  this  api>eal  comes,  was 
whether  or  not  there  had  been  a  delivery  of 
the  cotton  by  Horton  to  appellant  before  the 
attachment  was  levied.  The  evidence  clearly 
shows  that  the  cotton  was  delivered  to  the 
ginner  by  Horton,  who  notified  the  ginner  that 
it  was  for  appellant,  and  that  the  ginner  re- 
ceived and  held  it  for  appellant.  We  think 
these  facts  show  a  complete  delivery,  and  that 
after  it  had  taken  place  the  iKtssessloa  of  the 
ginner  was  that  of  appellant,  and  that  the  dis- 
trict Judge  erred  In  holding  otherwise.  This 
being  true.  It  Is  immaterial  whether  the  mort- 
gage was  valid  or  not  The  cotton  being  held 
by  ^pellant  under  either  a  sale  or  a  pledge,— It 
matters  not  which,— he  was  entltied  to  main- 
tain the  statutory  claim,  and  to  regain  posses- 
sion. The  Judgment  Is  reversed,  and  Judg- 
ment here  rendered  In  favor  of  appellant.  Be- 
versed  and  rendered. 


HOUSTON,  BL  &  W.  T.  RY.  CO.  v.  PERKINS 
et  al. 

<Oonrt  of  OtII  Appeals  of  Texas.   Feb.  8, 
1898.) 

AFFBAL— JCHISDIOTIOIT— AMOUm  ImTOLTID. 

Thongh  a  plea  in  reconvention  raising  the 
amount  In  controversy  enough  to  give  the  coun- 
ty court  jurisdiction  is  filed  in  good  faith,  yet, 
having  been  abandoned  on  the  trial,  It  does  not 
give  the  court  of  civil  appeals  jurisdiction  of  an 
appeal  from  a  judgment  in  the  case. 

Appeal  from  Harris  county  court;  W.  N. 
Shaw,  Judge. 

Action  by  S.  J.  Perkins  and  another  against 
the  Houston,  East  &  West  Texas  Railway 
Company.  Judgment  for  plaintiffs.  Defend- 
ant appeals.  Dismissed. 

Baker,  Botta,  Baker  &  Lovett  and  Oswald  B. 
Farkw,  for  appellant 

PLEASANTS,  J.  The  nature  and  result  of 
QiiB  suit  ar«  thus  stated  la  the  brief  of  moei- 
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lant:  "This  suit  was  Instituted  In  tbe  Justice 
court  of  precinct  No.  1,  Harris  county,  Texas, 
on  August  6, 1896,  b7  S.  J.  PecklDB  and  Jos^h 
Barnard,  against  tbe  Houston.  Bast  &  West 
Texas  Railway  Oompany,  for  damages  In  the 
sum  of  twenty  dollars  ($20),  alleged  value  of 
a  dog  alleged  to  have  been  killed  by  the  de- 
fendant, "wantonly,  willfully,  and  without  us- 
ing due  diligence,*  on  June  10th.  Defendant, 
Houston,  East  &  West  Texas  Railway  Gom- 
vanj,  answered  by  general  demurrer,  genersl 
denial,  and  pleaded  In  reconvention,  and  by 
way  of  cross  action,  for  damages  In  the  sum 
of  ¥125.  On  September  IS,  1896,  the  plaln- 
tiSa  recovered  Judgment  In  the  Justice  court 
against  the  defendant  for  the  sum  of  ¥20  and 
costs,  from  wliich  Judgment  the  defendant 
appealed  to  the  county  comt  of  Harris  county, 
Texas.  On  March  18,  1887,  on  trial  In  the 
county  court,  the  pleadings  of  the  parties  were 
the  same  as  in  the  Justice  comrt,  and  the  evi- 
dence and  argmncDt  of  counsel  was  finished 
on  that  day,  when  court  adjonmed.  On  March 
18th,  when  nothing  remained  but  for  the  court 
to  Instruct  the  Jury,  counsel  for  plaintlfTs  moved 
to  strike  ont  defendant's  plea  In  reconventhm 
on  the  ground  that  It  was  fraudulently  filed 
for  the  purpose  of  conferring  Jurisdiction.  De- 
fendant replied  to  sold  motion  that  it  was  not 
filed  In  due  order  of  pleading,  was  in  the 
nature  of  a  plea  In  abatement,  and  could  not 
be  heard  after  answer  and  trlid  on  the  merits, 
and  moved  to  strike  out  said  motion  of  plain- 
tiffs. The  court,  however,  refused  to  strike 
out  plalntiflte'  said  naotlon,  but,  In  his  diarge 
to  the  Jury,  submitted  to  them,  as  a  question  of 
Cact  for  them  to  determine,  whether  or  not 
Hie  said  plea  In  reconvention  was  fraudulently 
filed  for  the  purpose  of  conferring  Jarlsdlctlon. 
Under  the  charge  of  the  court,  the  Jury  by 
their  verdict  sustained  the  Jurisdiction,  refused 
to  strike  ont  defendant's  plea  In  reconvention, 
t)ut  found  for  plaintiffs,  and  against  defendant, 
verdict  for  $20,  and.  npon  their  said  verdict 
Judgment  was  rendered  for  plaintiffs  against 
4efendant8  for  the  sam  of  $20  and  costs.  Mo- 
tion for  new  trial  was  duly  filed  by  the  de- 
fendant, and  oremded  by  the  court,  to  which 
rifling  the  defendant  excepted,  and  gave  notice 
of  appeal  to  this  court  Errors  were  duly 
assigned,  and  appeal  duly  perfected,  within 
the  time  and  In  tbe  manner  by  the  law  pre- 
■erlbed." 

Upon  trial  of  tbe  cause  In  the  oonnty  court, 
as  shown  by  the  above  statement,  the  plaintiff 
moved  to  strike  out  the  defendant's  plea  In 
reconvention  on  (he  ground  that  it  was  fraud- 
olently  filed  for  the  purpose  of  conferrlu^f  Ju- 
risdiction; and,  this  Issue  being  submitted  to 
the  Jury,  they  found  the  negative  of  the  alle- 
gation made  by  plaintiffs.  We  have  exam- 
ined the  statement  of  facts,  and  we  find  noth- 
ing therein  In  support  of  the  defendant's  plea 
la  reconvention.  The  power  to  determine  Its 
own  Jurisdiction  Is  Inherent  In  every  court, 
and  the  mere  fact  tbat  the  Jury  found  for  the 
defendant  npon  the  issue  raised  by  the  plaln- 
dfli^'  motion  to  strike  ont  the  plea  In  reconven- 


tion does  not.  In  our  Judgment,  confer  Jurisdic- 
tion upon  this  court.  If  the  plea  was  made  la 
good  faith,  and  abandoned  upon  tbe  trial  In 
the  county  court,— and  we  must  hold  that  It 
was  abandoned  If  defendant  declined  to  offer 
evidence  In  proof  thereof,— an  appeal  would 
not  Ue  to  this  court  For  the  reason  tiiat  this 
court  Is  without  Jurisdiction  In  the  premises, 
this  appeal  Is  dismissed.  Dismissed. 


HYXES  et  al.  t.  PACEABD.t 
(Onirt  of  QtU  Appeals  of  Texas.  Dec  23, 
1897J 

RirutUH  Bights— VaxDOB  axd  Pvecuhxb— Ufr 

OOTBRT  or  PeioX— DEntnSBS— ESTilPPEL. 

1.  A  colony  whose  grant  had  the  seacoast  for 
Its  nterior  boundary  acquired  no  title  to  lands 
under  water  beyond  the  coast  line. 

2.  The  defense  of  a  deficiency  in  the  acreage. 
In  proceedtnes  by  a  trustee  to  sell  lands  for  the 
nnpaid  purchase  money,  is  not  barred  by  the 
fact  that  the  sUtnte  of  limitations  has  run 
against  the  prostcutien  of  a  claim  for  such  de- 
ficiency. 

3.  Where  a  grantor  Included  pnbllc  land  in 
his  deed,  he  Is  estopped  thereby  to  deny  that  he 
undertook  to  convey  such  land,  and  is  liable 
on  his  warranty  of  title. 

4.  The  amoont  of  the  abatement  of  tbe  pur- 
chase price  of  land,  the  title  to  part  ol  which 
has  failed,  should  be  estimated  on  the  basis 
of  the  price  per  acre  Cor  wliich  tbe  land  was 
aoid. 

Appeal  from  district  court,  Victoria  connty; 
S.  F.  Grimes,  Judge. 

Suit  by  John  Q.  Packard  against  Jobn  F. 
Hynes  and  another  to  restrain  a  sale  of  lands 
by  a  trustee.  If'rom  a  Judgment  In  favor  of 
plaintiff,  defendants  appeal.  Affirmed. 

Proctors,  for  appeUants.  Samod  B.  Dab- 
ney,  tor  appdle& 

GARRETT,  C.  J.  This  action  was  bron^t 
by  the  appellee  against  John  F.  Hynes  and  F. 
C  Proctor  to  enjoin  a  threatened  sale  under 
a  deed  of  tmat  by  Proctor  as  trustee,  and  to 
have  an  abatement  of  the  pturchase  price  of 
certain  land  conveyed  by  the  appellant  Hynes 
to  the  appellee.  The  petition  alleged  that 
the  title  to  a  large  part  of  the  land  sought  to 
be  conveyed  had  faOed,  and  averred  fraud 
on  the  part  of  the  app^ant  Hynes  In  bis  repre- 
sentation of  the  quantity  of  the  land  to  be  con- 
veyed, and  concealment  of  the  fact  that  a 
large  part  thereof  was  under  the  water  of 
H^es  Bay,  an  arm  of  tbe  sea,  as  wdl  aa  that 
the  parties  were  mtstakeo  as  to  this  tact  It 
also  alleged  that  the  land  was  conveyed  by  & 
deed  with  coToiantB  of  warranty  of  title,  and 
a  breaoh  thereof  by  veaaon  of  failure  of  tiue 
to  a  large  area  of  land,  and  aon^t  to  recover, 
upon  the  warranty  of  title,  tbe  value  of  the 
deficiency.  This  Is  the  second  appeal  of  the 
case.  The  first  wai  be  foand  reported  in  84 
8.  W.  7&i.  Several  of  the  questions  presented 
on  this  appeal  were  then  disposed  of  adversely 
to  the  appellants.   Upon  tbe  first  appeal  tlu 

>  Keheariag  denied. 
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qnestlons  before  tills  coort  arose  npon  tbe  ac- 
tion of  tbe  court  below  in  snstalnlng  flemar- 
rers  to  tbe  petition.  After  tbe  case  went 
back  It  waa  tried  open  the  facta,  In  accordance 
with  the  opinion  of  this  court  on  tbe  former 
appeal.  The  deficiency  In  ttie  land  sone^t  to 
be  conr^ed  arose  oat  of  the  fiact  that  the 
boundaries  of  two  of  the  snrreya  described  In 
Ae  deed  contained  a  water  area  of  about  1,200 
acres,— a  part  of  Hynea  Bay,  as  abore  stated. 
There  la  no  other  controTersy  about  tbe  title. 
Tbe  court  directed  a  verdict  in  favor  of  the 
plalntlflF.  The  material  facts  necessary  for 
rhe  disporitlon  of  this  appeal  are:  (1)  On  Feb- 
ruary la,  1891,  the  appelant  Hynes  entered 
Into  a  contrail  with  the  appellee  whereby  he 
afireed  "to  sell  and  convey  to  J.  Q.  Packard, 
for  the  price  of  four  dollars  per  acre,  by  good 
and  sufficient  conveyance  In  fee  simple,  with 
warranty  accordingly,  tbe  one-fourth,  undi- 
vided, of  all  the  lands  belonging  to  the  estate 
of  my  father,  John  Hynea,  deceased,  and  of 
which  he  died  seised  and  possGssed,  situate  In 
the  counties  of  Refugio  and  Aransas,  €md  em- 
bratSng  about  S5,862  acres,  wlilch  one-fourth 
descended  to  me  by  descent  and  Inheritance, 
as  one  of  Out  belrs  and  dlatrlbutees  of  saM 
estate;  said  lands  consisting  of  twenty-eight 
seveAl  tracts,  which  are  more  particularly 
described  in  the  sereral  Molean  grants  and 
state  patents  to  the  grantors  and  predecessors 
In  estate  of  said  deceased,  and  In  the  vailotu 
meane  conveyances  under  and  through  which 
tie  dalmed  and  held  poaKssIon  and  title  of 
said  lands;  reference  to  all  which,  on  record 
In  said  counties,  Is  made  for  more  jiarllcular 
and  detailed  descriptlML"  This  coiUraet  pro- 
vided for  the  payment  of  9S,000  in  cash  apon 
its  execution,  and  the  balance  In  deferred  pay- 
ments, which  It  la  not  material  to  set  out.  (2) 
Mardi  10,  1881,  appellant  Hynes.  In  accord- 
ance with  the  contract,  executed  to  the  ap- 
pellee a  deed  which  recited  a  gross  considera- 
tion of  $27,782.92,  of  Which  $13,500  was  paid, 
and  $14,282.92  was  to  be  paid  according  to 
tbe  teraos  of  two  notea  for  ^.573.96  each,  due 
at  two  and  three  years,  and  an  obligation  for 
$1,135,  due  at  three  years.  It  also  recited  tbe 
further  consideration  of  the  assumption  by 
appellee  of  certain  mortgage  indebtedness 
mentioned  In  the  contract,  estimated  at  $7.- 
908^  and  conv^ed  to  appellee  "all  my  In- 
terest to,  say,  a  one-qoarter  nndivided  interest 
inhOTited  by  this  gnntor  from  hla  father, 
John  Hynes,  deceased,  in  and  to  the  following 
described  tracts  of  land  ta  Itefu^o  county, 
Texas."  The  conveyance  then  sets  out  a  de- 
scription of  each  tract  of  land,  Including  those 
wherein  the  petition  alleged  that  there  was 
a  deficiency.  These  tr^ts  were  described 
as  Callows:  Fifth,  "&48s/t  acres,  an  undi- 
vided interest  of  '/t  in  the  quarter  of  a 
league  granted  Sqitember  9.  18S4,  to  Jotm 
Hynes.  as  a  colonist;  •  *  •»  tenth.  "4.428 
acres,  or  one  league,  granted  on  September 
9th,  1834.  to  Peter  Hynes,  as  a  colonist; 
•    •  fourteenth,  "4,605  acres,  or  one 

league  and  labor,  patented  to  the  heirs  of 


Geoi^  W.  Mfdne  by  virtue  of  beadrlgbt  cer* 
tlfleats  No.  1.810-1,415,  patent  No.  152,  tn 
TOI.  22,  and  dated  March  Sd,  187B;  •  • 
seventeenth,  '^,006  acres,  or  one  leagne  and 
labor,  ^tented  to  Pryor  Lea,  as  assignee  of 
beadright  certlflcate  No.  18,  issued  to  Han- 
nab  Knighton,  patent  No.  90,  ta  vol.  20,  and 
dated  February  4tb,  1«74;  •  •  twenty- 
first,  *1f,T6D  acres,  composed  of  nine  tracts 
of  ^K>  acres  each,  which  were  patented  to 
Richard  D.  Blossman  by  patents  Nos.  198, 
IM,  195,  190,  197,  106.  199,  201,  202,  in  vol. 
1,  each  of  date  of  October  4th,  1844."  This 
conveyance  contained  a  covenant  of  general 
warranty  of  title,  but  contained  no  covenant 
tor  any  specific  quantity  of  land  ia  said 
tracts,  or  any  of  them.  (3)  A  translated 
copy  of  the  original  title  to  Peter  Hynes  and 
to  John  Hynes  showed  that  Peter  Hynes 
made  application  to  the  commissioner  of 
Power  &  Bewitson's  colony  for  one  league 
of  land,  described  as  "sltnated  on  the  bank 
of  the  San  Antonio  river,  and  adjoining  Cltl- 
aen  Joi^a  Davis'  league  on  the  lower  side," 
and  tliat  the  same  was  granted  on  May  9, 
1834.  to  Bald  Peter  Hynes;  the  only  descrip- 
tion being  "the  league  of  land  claimed 
him,  Including  one  labor  of  arable  land, 
which,  according  to  tbe  surrey  made  by  one 
of  the  quallfled  surveyors.  Is  composed  of 
1,606%  varas  in  front,  and  In  depth  on  tbe 
lower  side  14,2EK>  varas,  and  on  the  upper 
dde  15,750  varas.  It  la  sltroated  on  tbe  iHuifc 
of  the  river  called  'Bon  Antonio.'  It  is 
bounded  on  the  north,  transversa,  by  Don 
Joshua  Davis*  land,  on  the  west  by  same 
and  vacant  land,  on  the  south  In  like  man- 
ner, add  on  the  east  by  nld  river."  At- 
tached to  this  grant  Is  a  marginal  note  as 
follows:  *7bere  Is  added  to  this  petition 
one-quarter  of  a  league  of  land  to  which  his 
son,  John  Hynes,  Is  entitled,  whldi  Is  416^ 
varas  in  front  on  tbe  3an  Antonio  river,  and 
14,790  varas  in  depth."  These  descriptions 
are  all  that  said  title  disclraes  as  regards  the 
situation  or  location  of  said  grants.  <4) 
Tbe  foregoing  surv^  for  John  Hynes  and 
Peter  Hynes  extended  across  Hynes  Bay, 
and  included  In  their  boundaries  1,209.26 
acres  of  the  navigable  water  area  of  the 
bay.  Hynes  Bay  connects  with  the  Ksplritu 
Santo  Bay,  and  the  latter  with  the  (>ulf  of 
Mexico.  (5)  At  the  time  the  deed  of  con- 
veyance was  executed  the  appellee  executed 
a  deed  of  tmst  for  the  lands  conveyed  to 
him  to  John  Little,  as  trustee  for  John  F. 
Hynes,  to  secure  the  purchase  money  there- 
for; reference  belug  made  to  tbe  deed.  The 
deed  of  trust  contained  Ibe  usual  stipula- 
tions authorizing  sale  upon  default  In  the 
payment  of  tbe  notes,  and  the  apiwlntment 
of  a  substitute  trustee  In  the  event  of  the 
death  or  refusal  of  Little  to  act  as  such.  (6) 
It  was  agreed  that  there  was  no  excess  In 
the  surveys  wherein  an  Interest  was  con- 
veyed by  the  appellant  Hynes  to  the  appel- 
lee, compensating  for  the  water  area  of 
Hynes  Bay.  If,  In  the  opinion  of  the  court 
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proof  of  such  (act  would  warrant  a  recov-  i 
ery  by  the  appellant,  and.  further,  that  If  I 
appellant  was  entitled,  under  his  pleadingrs,  I 
to  an  abatement  at  the  rate  of  four  dollars 
an  were  for  such  area,  and  If  that  1b  the  true 
measure,  then  appellant  tendered  the  appel- 
lee a  soflBclent  amount  to  discharge  the  bal- 
ance due  on  the  purchase  money  for  which 
the  sale  was  advertised.  The  remaining  In- 
terests In  the  land  were  conveyed  by  the 
other  heirs  at  the  same  time  to  Rosborongb 
and  others,  and  suits  were  also  brought  by 
them  to  enjoin  the  sale  by  the  trustee,  and 
were  also  disposed  of  on  appeal  to  this  conrt; 
there  being  three  cases  In  all.  The  opinion 
of  the  court  dlqwslng  of  the  questions  then 
preaoited  was  written  In  the  case  of  Ros- 
borongb T.  Plcton  (Tex.  CIt.  App.)  34  S.  W. 
791.  and  that  case  was  referred  to  for  the 
disposition  of  the  others. 

trpcm  the  former  appeal  It  was  held  that 
the  title  to  the  land  covered  by  the  naviga- 
ble waters  of  the  bay  did  not  pass  by  the 
granta  to  John  and  Peter  Hynes,  and  that 
conseqnently  the  appellant  conveyed  no  title 
thereto  to  the  appellee.  It  was  also  held 
that  the  statute  of  limitations  did  not  bar 
the  appellee's  claim  for  an  abatement  of  the 
purchase  price  to  the  extent  of  the  deficien- 
cy in  the  land  sought  to  be  conveyed.  We 
■ee  no  reason  to  change  our  former  decision 
upon  these  points.  From  the  facts  devel- 
oped npon  the  trial  of  the  case  below,  It  does 
not  appear  that  the  appellant  practiced  any 
fraud  upon  the  appellee,  In  Inducing  him  to 
purchase  the  land,  or  that  there  was  any 
mutual  mistake  with  regard  to  the  fact  that 
the  Hynes  surveys  Included  a  portion  of  the 
water  area  of  Hynes  Bay  within  their 
boundaries.  So  we  deem  It  Immaterial  to 
determine  whether  or  not  the  deed  to  the 
appellee  should  be  construed  as  a  sale  by 
the  acre,  or  a  sale  In  gross,  since  the  ap- 
pellee here  rests  his  case  upon  the  breach 
of  warranty  of  title  as  to  the  water  area, 
and  that  view  seems  to  have  been  taken 
of  it  by  the  court  below.  The  pleadings 
of  appellee  are  sufficient  to  sustain  an 
action  upon  the  warranty,  and  he  was 
entitled  to  recover  damages  for  the  breach 
of  the  warranty,  to  whatever  extent  there 
was  a  failure  of  title  to  the  land  which 
appellant  undertook  to  convey.  The  appel- 
lant, however,  contends  that  If  the  land  un- 
der the  waters  of  Hynes  Bay  was  public 
land,  and  did  not  pass  by  the  grants,  It  was 
not  the  subject-matter  of  a  conveyance,  and 
could  not  be  held  to  have  been  embraced  in 
hia  deed  to  the  appellee,  and  conseqnently 
the  covenants  of  general  warranty  of  title  In 
his  conveyance  did  not  give  appellee  any 
claim  by  virtue  thereof  for  the  amount  of 
land  covered  by  the  waters  of  Hynes  Bay; 
but  we  are  of  the  opinion  that,  the  area  be- 
ing included  In  the  boundaries  of  the  grant, 
he  (appellant  Hynes)  Is  estopped  by  his  deed 
to  deny  that  he  undertook  to  convey  It,  and 
should  be  held  liable  upon  bis  warranty  to 


the  extent  of  the  loss.  Since  there  was  an 
otter  failure  of  title,  It  waa  tantamount  ta 
an  eviction;  and  aa  neither  party  ever  had 
any  title  to  the  land  under  the  water,  and 
could  not  have  had  any  possession  thweof. 
It  would  be  a  useless  thlnf  to  attempt  ta 
reconvey  It,  or  offer  to  do  so. 

Prom  the  view  we  have  taken  of  the  case, 
such  errors  of  the  court  below  as  there  may 
have  been.  If  any,  In  overruling  demurrers, 
excluding  evidence,  snd  refoslng  Instruc- 
tions, become  Immaterial,  in  the  face  of  the 
deed  of  appellant  Hynes,  with  warranty  of 
title,  and  the  admitted  failure  of  title  to  the 
extent  shown.  The  only  practical  way  to 
determine  the  amount  of  the  abatement  of 
the  purchase  price  for  the  water  area  Is  to 
estimate  It  at  the  price  per  acre  for  which 
the  land  was  sold.  We  think  the  trial  Judge 
did  not  err  In  directing  a  vH'dlct  In  favor 
of  the  plalntlfl^  and  so  afiBrm  the  Judsnunt 
Afflrmed. 


ELLIS  et  at  T.  BUI>SON.i 
(Oonrt  of  QvU  Appeals  of  Texas.   Jan.  4; 

WsosoruL  Attaobmbnt — Damiobs— Flbadixs— 

IBBTRDCTIONB  —  FuAUDDIilKT   COMVIVAXOBS  — 

BcKDES  or  pKOor — Apflioatioit  or  Pricb. 

1.  Where  ail  the  evidence  as  to  the  value  of 
goods  wrongfully  attached  had  reference  to 
their  value  where  the  levy  was  made,  it  is  Im- 
material that  the  jury  were  not,  by  the  instme- 
tions^reatrictcd  to  the  value  at  such  place. 

2.  Where  a  charge  in  an  action  for  wrong- 
ful attachment  did  not  restrict  the  jury.  In  find- 
ing the  value  of  the  goods,  to  the  value  at  the 
place  of  seinire,  defendants  should  have  asked 
a  special  charge  on  such  point,  in  order  for  It  to 
be  available  error  on  appeal. 

Error  from  district  court,  Harris  county;  S. 
H.  Brashear,  Judge. 

Action  by  Eugene  A.  Hudson  against  Qeorge 
EHUs  and  others.  From  a  Judgment  for  pUn- 
tUt,  defendants  bring  error.  Affirmed. 

Ferryman  A  BnllUt  tor  ^aintiffa  In  wiw. 
Jones  ft  Gamett  and  Burke,  G^lSKs  *  do.,  for 
defoidant  In  error. 

WTTiTiTAMS,  J.  Defendant  bi  error.  Bo- 
gene  A.  Hmtoon,  brought  this  snlt  against 
idatntUf  In  error  George  Ellis,  sheriff  ol  Harris 
conn^,  to  recover  the  value  of  certain  goodii 
whidi  had  been  sdnd  by  him,  as  the  pn^ierty 
of  Norred  ft  Luna,  under  a  writ  ct  attatdunott 
against  them  In  favor  of  Qw  Ware  Pnrnltnxe 
Manufacturing  Cknnpany.  Plaintiff  aUeged 
that  the  goods  were  his  property,  saus  Im- 
pleaded Qie  Ware  Uanofacturing  Onmpany, 
and  the  sureties  upon  an  indemnity  braid 
which  they  had  given  to  Induce  him  to  make 
the  levy.  The  issue  made  1^  Q»  pleadings 
and  evidence  was  wbetliw  a  tranafw  of  die 
goods  made  by  Norred  ft  Lona  to  Hodson 
prior  to  the  levy  was  a  bona  fide  sale,  or  waa 
made  for  the  porpoee  of  defraodlng  tba  credlt- 


i-  Writ  of  error  denied  by  Ktqtreme  court 
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fits  of  Norred  A  Luna.  The  case  was  tried 
by  a  Jury,  and  a  verdict  was  rendered' In  fa- 
vor of  the  plaintiff,  and  the  defendants  have 
prosecnted  this  writ  of  error.  We  have  care- 
fully considered  the  evidence  In  the  case,  and 
have  reached  the  concluslfm  that  the  evidence 
was  sufficient  to  sustain  the  finding  of  the 
Jury,  as  it  most  have  been  made,  that  the  pnr- 
etiase  was  made  by  Hudson  trom  Norred  & 
Luna  in  good  faith,  for  a  valuable  considera- 
tion, and  without  notice  of  any  intent  on  the 
part  of  Norred  &  Luna  to  defraud  their  cred- 
itors, If  such  intent  existed.  We  do  not  deem 
it  naceaaary  to  set  out  the  evidence  upon  which 
the  issue  depended.  Tne  evidence  also  suffi- 
ciently showed  the  market  value  of  the  goods 
at  the  time  and  the  place  ot  seizure,  and  Jnsti- 
fled  the  Jiiry  In  hllowlnf  the  plaintiff  the 
amount  found  by  the  verdict  It  remains 
only  f w  us  to  consider  the  assignments  of  er^ 
ror  based  ,npon  the  rulings  of  the  court 

The  first  assignment  is.  In  substance,  that 
the  charge  of  the  court,  while  restrictliig  the 
Jury  In  finding  the  value  of  the  goods  to  the 
value  at  the  time  of  seizure,  did  not  restrict 
them  to  the  value  at  the  place  of  seizure.  The 
i!vidence  as  to  value  all  had  reference  to  the 
value  of  the  goods  in  Houston,  where  the  levy 
was  made.  The  Jury  could  not  have  consid- 
ered the  value  anywhere  dae.  Besides,  If  the 
charge  was  defective  In  the  particular  com- 
plained of,  It  was  the  duty  of  the  defendants 
to  core  the  defect  by  asking  a  q>eclal  charge. 
Another  objection  to  this  charge  Is  that  It  al- 
lowed the  recovery  of  Intciest  upon  the  value 
of  the  goods,  when  the  petition  did  not  claim 
interest  The  petition  alleged  the  damages 
which  plaintiff  claimed,  and  interest  was  al- 
lowed simply  as  part  of  the  damages.  It  was 
not  necessary  for  the  petition  to  specify  inters 
est  as  part  of  the  damages  claimed.  Another 
complaint  of  the  charge  is  that  it  authorized 
the  recovery  If  plaintiff  had  no  notice  of  fraud 
on  the  part  of  Norred  &  Luna,  although  he 
may  not  have  paid  a  valuable  conslderatloa. 
The  charge  Is  not  open  to  this  criticism.  Con- 
sidered as  a  whole,  as  It  must  be,  It  itlalnly 
requires  that  plaintiff  should  have  paid  a  valu- 
able conslderadon  for  the  goods.  Nor  does 
the  diarge  forbid  the  Jury  to  consider  the 
(luestlon  as  co  the  adequacy  or  Inadequacy  of 
the  conslderatltm.  Any  ground  for  complaint 
agahist  l^e  portion  of  the  charge  copied  In  the 
second  assignment  of  error  was  removed  by  the 
special  diATge  given  at  the  request  of  the  de- 
fendants. 

The  iffoposrtlon  advanced  by  plaintiffs  In  er- 
ror under  their  sixth  assignment  of  error,  that 
If  Hudson  knew,  or  could  have  known,  that 
Noired  &  Luna  were  Indebted  to  the  Ware 
Manufacturing  Company,  at  the  time  he  pur- 
chased, It  was  his  duty  to  see  that  they  were 
paid,  cannot  be  sustained  as  a  proposition  of 
law.  It  would  require  other  facts  besides  this 
one  to  render  a  sale  fraudulent  on  the  part  of 
the  purchaser  because  of  hia  not  andert»kJng 
to  see  U>  the  paymmt  of  the  debts.  But,  If  the 
cbarge  In  qoestlim  was  Incomi^ete  In  the  re- 


spect pointed  out.  It  was  not  poaittrdy  errone- 
ous, and  any  additional  charge  which  plaintiffs 
in  error  desired  should  have  been  requested. 
The  charge  cannot  be  treated  as  assuming  that 
Hudson  paid  for  the  goods,  since  other  portions 
required  a  finding  by  the  jury  that  he  did  so. 
Nor  did  the  court  err  in  histrucdng  that  If 
Hudson  acquired  the  goods  by  a  sale  from 
Norred  A  Luna,  the  burden  of  proving  that 
the  sale  was  fraudulent  was  upon  defendants. 
The  court  had  previously  defined  the  kind  of  a 
sale  by  which  Hudson  would  acquire  a  tHle, 
and  It  was  to  that  kind  of  a  sale  (that  Is,  mm 
tar  a  valuable  oonslderaitlon)  that  the  mbeft- 
qumt  claTise  in  the  charge  referred. 

The  other  assignments  of  error  all  relate  to 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict,  and  we  have  passed  upon  them  In  our 
oooclualons  aC  fact  While  K  may  be  true 
that  the  Jury  could  tiave  properly  found  that 
the  sale  was  frandnlent,  yet  the  evidence  tend- 
ing to  establish  the  fraud  Is  not  so  conclusive 
as  to  Justify  (hiM  court  In  interfering  with  the 
Judgmrait  Afflrmed, 


CLBWSLAyD  et  al.  t.  ECBIDBNHEIMSIR.  ' 

<GonTt  of  GHvO  Appeals  of  Texas.  Feb^  23, 

1808.) 

Balrb— OAHBLi:«a  Contraotb— Btidbncb— Soffi- 
oievoT— BtLxa  or  Lading— Saixsa's  Kahb— 

AsaiONHBXTS— IjOIT  BT  AsSIONOB— KSTOFPBL. 

1.  A  written  contract  was  ambiguous,  being 
either  an  illegal  agreement  to  deal  in  futures,  or 
a  contract  wherein  plaintiff  agreed  to  deliver 
foods  at  a  certain  future  date  to  defendant  at 
[be  then  market  price.  At  said  date  defendant 
telegraphed  for  the  goods,  and  plaintiff  attempt- 
ed to  deliver  them.  BOd,  that  the  verdict  as- 
suming the  legality  of  the  contract  would  not 
be  diBturt)ed. 

2.  An  obligor  in  a  chose  in  action  cannot  com- 

filain  that  the  judgment  thereon  was  rendered 
D  the  name  of  the  assignor  thereof,  where  the 
assignee  had  so  Identified  himself  with  the  liti- 
gation as  to  make  the  judgment  conclusive 
against  him. 

3.  A  judgment  Is  conclusive  against  an  as- 
signee of  a  chose  in  action,  where  he  employed 
an  attorney  who  brought  sait  thereon  in  the  as- 
signor's name  with  the  assignee's  consent. 

4.  A  buyer  Is  not  released  from  his  contract  to 
purchase  because  the  bills  of  iadinx  were  made 
out  In  the  name  of  another,  where  they  were  in- 
dorsed to  the  buyer,  and  the  seller  tendered 
them  to  him,  together  with  the  merchandise. 

&.  A  charge  that  the  refusal  of  a  buyer  to  pay 
a  draft  for  goods  which  he  contracted  to  buy 
is  a  repndiauou  of  the  contract  to  purchase  u 
errooeoDS,  as  being  on  the  weight  of  the  evi- 
dence. 

Appeal  from  district  court  McLennan 
connty;  Marshall  Snrratt,  Judge. 

Action  by  Isaac  Heidenhelmer  against 
Cleveland  &  Cameron.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

L,  C.  Alexander,  for  appellants.  M.  O.  Mc- 
Lemore,  Jr.,  Jones  &  Sleeper,  and  Bobt.  G. 
Street  for  appellee. 

FISHJB^B,  C.  J.  This  case  was  formeriy 
before  the  supreme  court,  and  wUl  be  found 

1  AppliraHon  for  writ  Brg^i^'b?@e5TOgIe 
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reported  tn  17  8.  W.  524,  and  before  this 
court,  and  la  repwted  In  32  3.  W.  826.  In 
addition  to  the  nature  of  the  controversy  as 
stated  In  the  former  opinions  rendered  fn  the 
case,  we  costy  from  iqjpellee's  brief  as  fol- 
lows: "This  suit  was  brought  tn  the  district 
conrt  of  McLennan  county  In  January,  18S4, 
by  Isaac  Heidenhelmer,  of  Galveston,  against 
Cleveland  &  Cameron,  of  Waco,  tor  the  price 
agreed  by  the  defendants  by  written  con- 
tract of  February  1,  1SS3,  to  be  paid  plain* 
tlir  for  delivery  In  August,  J883,  of  200,000 
pounds  of  bacon.  Fowler  Bros.*  packing; 
after  tender,  refusal  to  accept  delivery,  re> 
sale,  and  crediting  vendees  with  proceeds. 
The  defeodanta  pleaded:  First.  A  general 
demurrer,  not  urged.  Second.  A  genera)  de- 
Qial.  Thlid.  That  the  contract  sued  on  was 
a  gambling  contract,  and  no  actual  delivery 
of  the  meat  was  contemplated;  and  set  up 
that,  among  other  terms  of  the  contract,  It 
was  stipulated  that  the  sale  (at  10.85  for 
August  d^very)  was  on  a  basis  of  10i/i» 
cents  per  pound  as  the  then  present  price, 
and.  In  the  event  the  market  price  of  that 
particular  kind  of  bacon  should  at  any  time 
exceed  that  sum,  then  plaintiff  was  to  pay 
the  defendants  the  sum  of  such  excess,  based 
on  200,000  pounds,  and  the  defendants  were 
authorized  to  make  sight  draft  on  plaintiff 
at  any  time  for  such  excess;  and,  In  case 
the  price  should  shrink  below  said  sum  of 
lOVio,  then  plaintiff  could  draw  on  defend- 
ants for  such  decline  ImIow  saJd  sum  of 
lOi/io  on  the  quantity  as  therein  named. 
Fourth.  That  plaintiff  repudiated  aaid  vi- 
olated the  contract  anterior  to  the  breach 
complained  of,  aud  hence  is  not  entitled  to 
recover.  Fifth.  That  the  contract  contem- 
plated delivery  on  board  the  cars  at  Kansas 
City  at  any  time  In  the  month  of  August, 
as  defendants  might  direct,  thence  to  be 
shipped  in  car-load  lots  direct  to  their  cus- 
tomers at  differeiit  points  In  the  state.  That 
they  had  made  contract  with  many  of  their 
customers  for  deliveries  in  the  month  of  Au- 
gust, 1833.  That  after  his  repudiation  of 
the  contract,  and  refusal  to  pay  draft  drawn 
by  them,  the  market  having  reacted  in  his 
favor,  the  plaintiff  claimed  the  contract  was 
still  In  force,  drew  drafts  on  them  under  It, 
and,  pursuant  to  that  purpose,  on  the  1st 
day  of  August,  wired  them,  tendering  the 
bacon,  and  asking  shipping  Instructions. 
That  on  receipt  of  this  telegram  Clcreland 
went  to  Kansas  City,  where  the  packing 
house  controlling  the  meat  contracted  for 
was  situated,  and,  finding  plalutlff*had  not 
engaged  the  bncon  to  fill  their  contract,  that 
they  might  be  in  a  situation  to  fulfill  their 
own  engagements  with  their  customers  for 
delivery  of  car-load  lots  In  August,  they  sent 
telegram  of  August  18th  to  plaintiff:  'We 
are  prepared  to  receive  bacon  under  our  con- 
tract of  February  1,  1S83.  Ship  same  to  us 
at  Waco,  not  later  than  Tuesday,  August 
21st,  1883,  which  day  we  now  designate  for 
delivery.   If  not  shipped  by  that  date,  we 


cannot  accept  d^very.'  That  he  dGI  not 
ship  the  bacon  on  or  before  the  21st,  and 
therefore  defendants  refused  to  receive  It»  as 
they  had  a  right  to  do.  and  purchased  ten 
car  loads  direct  from  Fo^er  Bros,  for  the 
use  of  their  customers.  The  plaintiff,  by 
supplemental  petition,  says  It  la  not  true  that 
there  was  no  bona  flde  intention  that  thon^ 
should  be  an  actual  ddivery  of  the  meat, 
but,  on  the  contrary,  charges  that  both  par- 
ties understood  that  they  were  dealing  in 
the  actual  commodity  at  the  time  Uiat  the 
contract  was  made;  and  that  actual  deliv- 
ery was  contemplated,  and  necessary  to  per- 
formance; and  thereafter,  by  their  corre- 
spondence, defuidants  insisting  on  such  de- 
livery, and  the  plaintiff  giving  them  the 
assurance  thereof,  the  existence  of  such  mu- 
tual understanding  from  the  beginning  was 
repeatedly  confirmed,  and  Its  continuance 
expressly  declared;  that  the  proTislon  in  the 
contract  to  the  effect  that,  If  the  price  of 
bacon  should  rise  or  fall  with  reference  to 
the  market  price  at  the  time  of  sale,  the  par^ 
ties  should  respectively  hare  the  right  to 
draw  for  such  difference,  was  adopted,  and 
intended  for  mutual  protection  In  securing 
ultimate  fulfillment  of  the  contract,— ddlv- 
ery  on  the  one  hand  and  payment  on  the 
other.  White  not  denying  he  afterwards  ex- 
pressed  dissatisfaction  with  some  of  the  stip- 
ulations of  the  contract,  and  a  desire  to 
subfltHnte  another  for  It,  the  plaintiff*  does 
deny  that  the  contract  was  ever  breached 
by  him,  or  rescinded  or  annulled,  and  says, 
on  the  contrary,  defendants  held  him  to  It. 
and  cbEirges  that  after  said  alleged  breach  Its 
continuous  operation  was  repeatedly  con- 
firmed by  both  parties.  The  plaintiff  also 
says  that  It  is  not  true,  as  stated  by  defend- 
ants In  their  first  amended  original  answer, 
that  Cleveland  went  to  Kansas  City  for  the 
purpose  stated  therein,  but,  on  the  contrary, 
the  object  and  purpose  of  his  mission  to  that 
place  was  to  arrange  with  Messrs.  Fowler  & 
Bros.,  the  packers  of  the  meat  sold,  not  to  sell 
any  meat  to  I.  Heidenhelmer  for  shipment 
to  Waco  for  two  or  three  days,  and  then 
do  as  was  done,— order  the  meat  to  be  ship- 
ped within  a  time  so  arranged  for  nonahlp- 
ment;  and  so  the  said  Cleveland  did  ar- 
range that  no  meat  shonld  be  shipped  to 
TiVaco  between  the  18th  and  21at  of  August, 
1883,  inclusive,  by  said  Fowler  Bros,  or  the 
Anglo-American  Packing  Co.  (being  the  same 
parties),  and  thereupon  and  thereafter,  and 
not  before,  they  caused  to  be  sent  from  Wa- 
co, Texas,  to  plaintiff,  at  Galveston,  Texas, 
the  telegram  of  August  18th,  already  set 
out;  that  on  receipt  of  said  telegram  the 
plaintiff  ordered  the  meat  or  bactm  shipped 
on  the  22d  of  August,  1883,  or  as  early  as 
possible,  because  of  the  conduct  of  the  said 
Cleveland  acting  for  the  said  firm;  that  oth- 
erwise it  would  have  been  shipped  on  the 
21st;  and  snys  that  the  shipment  was  made 
at  as  early  a  time  as  was  possible  <o  be 
done,  and  in  a  reasonable  time  after  notice 
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or  request  to  plaintiff  at  Oalvesttm.  There 
was  a  verdict  and  Judgmuit  for  plaintiff." 

We  flod  tliat  plaliUlff,  Hddeiilielmer,  and  the 
appellants  entered  Into  a  conti'act  for  the  de- 
livery by  the  former  to  the  latter  of  200,000 
ponnda  of  bacon  la  the  manner  and  on  the 
terms  caUed  tot  by  the  cootnLct,  as  stated  and 
wt  out  In  the  former  opinions  ddlrned  In  this 
case.  A  dkort  time  after  the  contract  was 
made,  and  before  the  dellvray  of  the  bacon 
therein  called  tar,  HeliJ*  oh  aimer  transferred  to 
R.  B.  Hawley  an  Interest  In  the  contract.  We 
find  that,  In  accord  with  the  verdict  of  the  Jury, 
the  contract  entered  Into  contemplated  that  the 
bacon  should  be  actually  delivered.  And  we 
find  from  all  the  facts  and  dicumstancee  In 
the  record  'ibat  there  Is  evidence  to  warrant 
the  verdict  upon  the  proposition  that  It  was  not 
a  gambling  contract,  or  one  dealing  In  futures. 
On  the  IStb  of  Augiut,  1888.  the  appellants, 
Cleveland  ft  Cameron,  sent  from  Waco,  Tex., 
the  tollovrtog  telsgram:  "Isaac  HeMenhelmer, 
Oalveston.  Texas:  We  are  prepared  to  receive 
delivery  of  bacon  noder  onr  contract  of  Feb- 
nuury  1,  1883.  Sbip  same  to  us  at  Waco  not 
later  than  Tnesday,  August  21st,  which  day 
we  now  derignate  for  delivery.  If  not  ship- 
ped 1^  tbat  d^e,  we  cannot  accept  delivery. 
[Signed]  aeveland  A  Cameron."  Heidenhel- 
mer,  upon  receipt  of  this  telegram,  left  for 
Kansas  City,  In  order  to  purchase  from  Fowler 
Bros.,  the  padcers  referred  to  In  the  contract, 
the  200,000  pounds  of  bacon  called  for.  He 
arrived  there  on  August  21st,  and  Immediate 
went  to  the  place  of  business  of  Fowler  Bros., 
and  requested  them  to  ship  the  bacon  on  that 
day.  Thla  they  refused  to  do,  bnt  on  the  next 
day— August  22d— Heidenhdmer  dipped  the 
bacon  to  Cleveland  &  Cameron  at  Waco,  and 
took  the  bills  of  lading  tbCTefor  In  the  name 
of  R.  B.  Hawley  &  Co.,  of  which  firm  he  was 
a  member.  Heldenhelmer  Immediately  there- 
after came  to  Waco  with  the  invoice  and  bills 
of  lading,  and  presented  them  to  appellants, 
who  refused  to  tafte  them,  and  refused  to  re- 
ceive the  bacon,  stating.  In  ccnmectlon  therewith, 
that  tlie  plaintiff  had  no  right  to  ship  the  bacon 
on  the  that  he  ought  to  have  shipped  It 
on  the  21st.  Heldenhelmer  then  demanded  of 
the  appellants  the  contract  price  of  the  bacoD, 
which  they  refused  to  pay.  We  further  find 
that  Hddenbelma',  after  receiving  the  telegram 
from  appellants  notifying  him  to  ship  the  ba- 
con, exercised  proper  diligence  to  comply  with 
that  request,  but  his  failure  to  ship  the  bacon 
OB  the  day  requested  by  the  telegram  was 
owing  to  the  conduct  of  appellants  through 
Cleveland,  a  member  of  the  firm.  He  went 
to  Kansas  City  prior  to  the  time  that  Helden- 
belmer  reached  there,  and  for  the  purpose  of 
preventing  Heldenheltner's  procuring  the  ba- 
con, and  shipping  It  out  within  the  time  request- 
ed in  their  telegram,  entered  into  an  agree- 
ment  with  Fowler  Bros,  that  they  would  not 
ship  any  t>acon  to  Waco,  Tex.,  before  the  22d 
of  August.  And  we  find  tliat  when  Heldenhel- 
mer Bppnncbed  Fowler  Bivis.  for  the  purpose 
of  proeozlnc  the  bactm  In  the  time  required  by 


the  tdegram,  Fowler  Bros.,  In  parsuanoe  of 
the  agreement  made  with  appeUunts,  refused 
to  deliver  to  Hddenhelmer  the  Itacon  itefore  tte 
22d  of  August.  And  we  further  find  that, 
but  for  that  agreement.  Heldenhelmer  could' 
have  procured  the  bacon,  and  had  it  shlj;q;wd: 
out  within  ttie  time  required  the  telegranx 
And  we  find  that  the  spedflc  Intention  of  ap- 
pellantH  in  making  the  agi-eement  with  Fowler 
Bros,  not  to  permit  any  baoon  to  be  shipped  to 
Waco,  Tex.,  before  August  22d  was  for  the 
express  purpose  of  placing  It  beyond  Heldei^ 
heimer's  power  to  comply  with  the  contract 
and  the  telegram  sent  by  them.  After  app^ 
lants  refused  to  receive  the  bacon,  Helden- 
helmer bad  it  stored,  and  exercised  dUigencc- 
to  promptly  sell  and  dispose  of  It,  and  flnollj 
sold  it  to  Kellum  &  Rotan  for  about  7  cents  a- 
pound,  It  at  the  time  being  worth  about  7% 
cents,  and  It  was  sold  for  the  best  price  be- 
could  get  for  it  There  was  no  objection  raised 
to  the  bacon  by  the  appdlants  because  It  was 
not  of  the  kind  and  character  called  for  in  the 
contract,  and  we  find  that  the  amount  recov- 
ered was  the  value  of  the  bacon,  less  the  sunk 
for  which  It  was  sold. 

The  first  assign mrat  of  error  raises  the  point 
that  the  contract  sned  upon  Is  on  its  face  Il- 
legal, for  the  reason  that  It  Is  a  gambling  de- 
vice to  deal  In  futures.  The  verdict  of  tke- 
Jury,  under  all  the  facts  in  the  cose,  when 
considered  In  connection  with  what  was  said 
by  the  supreme  court  In  the  first  report  of 
this  case  In  17  S.  W.  624,  has  solved  this, 
question  against  the  contention  of  appellantm. 
The  court,  In  tbe  opinion  delivered  In  tbat 
case,  In  constirulng  this  oontract,  states  tbat  It 
does  not,  upon  Its  face,  appear  to  be  illegal, 
but,  upon  the  contrary,  that  its  Intent  and- 
meanlng  la  ambiguous,  and  holds  that  parol 
evidence  was  admissible  to  explain  Its  hitenl 
and  purpose.  There  are  facta  in  the  record- 
bearing  upon  the  contract  which  show  tbat 
there  was  a  purpose  contemplated  by  the 
contract  that  the  bacon  should  be  actually- 
delivered,  and  It  Is  further  shown  that  pro- 
vision was  made  for  loss  and  liability  ac- 
cruing to  the  respective  parties  as  the  price- 
of  bacon  should  rise  and  fall  in  the  market. 
This  view  of  the  contract  Is  borne  out  by 
the  conduct  of  the  appellants  In  sending  the< 
telegram  requesting  a  delivery  of  the  bacon, 
which  seems  to  have  been  the  final  step  tak- 
en by  them  in  the  matter.  This  circum- 
stance, together  with  the  prompt  steps  taken 
by  Heldenhelmer  to  comply  with  that  re- 
quest, has  much  in  the  nature  of  a  concluslre 
effect  In  establishing  the  proposition  that  tbe 
parties  to  the  contract  contemplated  that 
there  should  be  an  actual  delivery  of  the 
bacon,  and  that  such  was  Its  scope  and  ef- 
fect. 

It  Is  next  contended  tbat  the  Judgment  1b 
favor  of  appellee,  Heidenbeimer,  cannot  be 
maintained,  because  It  appears  from  tbe  un- 
disputed evidence  in  the  record  that  R.  Bl 
Hawley  was  Jointly  Interested  with  him  In 
the  contract  at  the  time  the  suit  vu- 
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brought,  and  was  not  made  a  par^.  Thero 
is  a  diversity  of  oploion  amons  the  decisions 
la  this  state  whether  the  assignee  of  a  chose 
in  action  is  a  necessary  party.  Under  the 
mle  of  common  law  the  practice  was  to  In- 
stitute salt  In  the  name  of  the  assignor,  but 
articles  308  and  309  of  the  Revised  Stat- 
utes of  1895  provide  that  the  assignee  of 
any  written  Instrament  assigned  to  him  may 
maintain  suit  In  his  own  name,  and  It  Is 
provided  In  the  first  article  cited  that  the 
assignor  may  transfer  by  assignment  to  the 
assignee  all  the  Interest  lie  may  have  in  the 
instrument;  and,  In  view  of  these  provisions 
of  the  statute,  the  cases  of  Insurance  Co. 
V.  Ck>free.  61  Tex.  287,  Winn  v.  Railway 
Co.  (Tex.  Civ.  App.)  33  S.  W.  693,  and 
Railroad  v.  Freeman,  57  Tex.  156,  seem 
to  bold  that  the  assignee  Is  not  only  a 
proper,  but  a  necessary,  party,  and  that  suit 
should  be  prosecuted  in  his  nam&  There  was 
DO  wrKt^  assignment  of  an  Interest  in  this 
contract  to  Hawley,  bat,  accordhig  to  the  rule 
announced  in  Word  v.  Elwood,  90  Tex.  131. 
37  S.  W.  414,  this  was  not  necessary,  as  It  is 
^ere  held  that  an  Inslmment  within  the  mean- 
ing of  these  provisions  of  the  statute  may  be 
assigned  or  transferred  by  a  verbal  agreement 
to  that  effect  The  artlclee  of  the  statute  no- 
ticed and  the  cases  dted  seem  to  hold  that  tbe 
assignee  has  a  legal  right  In  the  thUig  assigned, 
and  that  &s  such  legal  header  his  Interest  must 
be  prosecuted  to  Judgment  in  his  own  name. 
In  opposition  to  what  seems  to  be  the  rule  an- 
nounced In  tbe  cases  noticed  are  the  cases  of 
Assurance  Co.  v.  AHlson  (Tex.  Sup.)  30  S.  W, 
M7;  Harris  Oo.  v.  CampbeU,  68  Tex.  22,  3  S. 
W.  243;  Railway  Co.  v.  Gentry,  69  Tex.  631,  8 
S.  W.  98.  'ibese  decisions,  in  effect,  hoiA  that 
an  assignee— especially  one  holding  under  par- 
tial assignment— has  simply  an  equitable  Inter- 
est In  the  thing  as^gned,  and,  while  he  may 
be  a  proper  party,  he  la  not  a  necessary  party, 
to  a  suit  brought  upon  the  instrument,  and  that 
It  may  be  conducted  In  the  name  <rf  the  as- 
signor alone.  We  will  not  undertake  to  recon- 
cile this  apparent  conflict  In  the  authorities  cit- 
ed, for,  in  our  opinion,  the  judgment  Is  bind- 
ing upon  Hawley,  and  would  be  held  oon- 
duslve  against  him  If  In  another  controversy  he 
should  undertake  to  assert  the  cause  of  action 
adjudicated  In  this  case.  "Persons  interested 
In  the  subject  of  litigation,  akthough  not  parties, 
may  so  identify  thems^ves  with  the  proceed* 
Ings  as  to  become  botmd  by  the  judgment." 
Bonner  v.  Green,  6  Tex.  av.  App.  90, 24  S.  W. 
835;  Burns  v.  Gavin  (Ind.  Sup.)  20  N.  S.  800; 
2  Black,  Judgm.  §  539.  H^enhelmer,  it  is 
true,  aoon  after  the  contrat^  was  made,  trans- 
ferred to  Hawley  an  interest  therein,  and  It 
appears  from  the  uncontradicted  evidence  in 
the  record  that  prior  to  the  rendition  of  the 
judgment  and  at  that  time  Hawley  owned  the 
entire  contraot,  which  he  acquired  ^om  Heiden- 
hdmer.  upon  the  dUsoluiion  of  tlie  Srm  of  R. 
B.  Hawley  &  Co..  of  which  Ileidcnhelmer  was 
a  member.  Hawley  testified  as  a  witness  in 
the  case  to  many  of  the  material  facts  upon 


whldb  the  Judgment  waa  based.  Prior  to  the 
Institution  of  the  suit,  and  after  the  appeUanta 
had  refused  to  receive  tiie  bacon  and  pay 
tbeiKtov,  Hawley  sent  McLemore,  as  his  at- 
torn^, from  Galveston  to  Waoo,  to  look  Inio 
the  matter  in  his  bdiaU  and  liiat  of  Heldra- 
helmer.  The  suit  was  finally  brought  by  Mc- 
Lemcae,  as  the  attorney  for  Hawley  and  Hel- 
dsihelmer,  and  It  appears  from  l^e  evidence 
that  he  was  espedaUy  r^resentlng  the  Inter- 
est of  Ifowley,  having.  It  aeems,  been  employ- 
ed Xty  him.  It  seems  that  be  knew  of  the  ex- 
istence of  Hawley's  Interest,  and  he  brought 
the  suit  In  Heldenhelmer's  name,  which  was 
evidently  witiiin  the  knowiedge  of  Hawley. 
The  facts  hi  the  record  wIU  uily  warrant  the 
coQclnsIon  that  McLemore  was  acting  ttirongh- 
out  as  the  attorney  of  Hawley,  by  his  pro- 
cnremeut  and  consent,  and  that  the  sak  was 
really  prosecuted  to  judgment  for  the  benefit 
of  Hawley.  Hawley's  knowledge  of  the  ex- 
istence of  the  salt,  and  hla  express  authorisa- 
tion thereof,  and  his  partkdpancy  In  the  litiga- 
tion through  his  attorney,  McLemore,  would 
clearly  preclude  him  from  again  erss  asserting 
a  cause  of  action  upon  this  contract  against 
the  appellaiUs.  His  connection  with  the  salt 
under  these  circumstances  wonld  eatop  him, 
and.  In  view  of  the  authorities  dted.  his  inter- 
est was  practically  IHigated,  and  merged,  by 
his  consent.  Into  the  Judgmoit  rendered  In  the 
case.  In  view  of  the  facts,  together  with  what 
was  said  by  the  opinion  of  the  court  in  the 
last  ai^teal  of  this  case,  there  was  no  error  In 
the  refusal  of  the  court  to  give  the  charge  «et 
out  in  the  twelfth  assignment  of  ^ror. 

What  has  been  previous  said,  disposes  of 
the  tenth  assignment  oi  orror. 

The  court  did  not  err  In  refusing  to  give 
the  charge  requested,  as  set  out  In  the  thli^ 
teenth  assignment  of  arror.  The  facts  show, 
when  considered  with  the  telegram  of  date 
August  18th.  that  it  was  contemplated-  that 
the  bacon  should  be  delivered  at  Waco.  Tak- 
ing the  bills  of  lading  in  tUb  name  of  R.  B. 
Hawley  &  Co.  did  not  affect  the  r^ts  of  ap- 
pellants, as  H^denhelmer,  within  a  reasonable 
time  after  the  bacon  was  shipped  from  Kansas 
City,  offered  to  comply  wHh  his  contract  by 
turning  over  the  bills  of  lading,  together  with 
the  bacon,  to  appellants,  all  of  which  they  re- 
fused to  receive,  for  the  reason  that  the  bacon 
was  not  shipped  on  the  21st,  as  requested  In 
the  telegram;  and  in  this  connection.  In  dis- 
posing of  this  assignment,  as  well  as  the  four- 
teenth assignment  of  error,  it  is  only  neces- 
sary to  refer  to  the  former  opinion  of  the 
court  in  this  case,  as  reported  In  32  S.  W.  826. 
By  reason  of  the  conduct  of  Cleveland  In  Inter- 
posing oljstacles  in  the  way  of  Heldenhelmer's 
receiving  and  Bhl[>plng  the  bacon  on  the  21st, 
as  requested  in  the  telegram,  the  appellants 
are  in  no  condition  to  urge  that  a  breach  of 
the  contract  resulted  upon  Heldenhelmer's  In- 
ability to  ship  the  bacon  at  the  time  requested. 
There  was  no  such  imquallfied  repudiation  of 
the  contract  upon  the  part  of  appellants,  dis- 
connected with  the  wnmgfal  conduct  of  CleTc* 
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Und  In  preToitlng  &  shipment  of  the  bacon 
when  requested,  as  would  bring  it  to  an  end; 
and,  the  delay  In  delivery  being  attributable 
to  the  wrongful  conduct  of  appellants,  Helden- 
beimer  had  the  right  to  tender  the  bacon  for 
delivery  after  the  time  stated,  provided  he  ex- 
ercised rrasonable  dispatch  in  complying  with 
the  contract,  and  the  request  contained  in  the 
telegram.  Upon  the  refusal  of  the  appellants 
to  receive  the  bacon  when  tendered  under 
these  drcomstances,  they  became  Immediately 
liable  for  its  valoe,  and  upon  the  refusal  to  re- 
ceive It  the  duty  rested  upon  Heidenhelmer  to 
exercise  reasonable  diligence  to  promptly  dis- 
pose of  It  for  the  best  ^ce  obtainable.  This. 
It  seenu,  was  done,  llie  appellants  were  giv- 
en credit  for  the  amount  received  by  Helden- 
hrimer  as  a  result  of  the  sale  of  the  bacon, 
and  In  this  action  they  are  only  sought  to  be 
made  UaUe  fbr  the  balance  remaining,  based 
uptm  the  value  of  the  bacon  at  the  time  It  was 
tmdered  for  delivery.  These  questions  are 
disposed  of  In  tJke  second  Kpgeal  of  this  case, 
rqiorted  In  82  8.  W.  826. 

court  properly  refused  to  give  the  In- 
stmctlons  set  out  In  the  slzteenth  assignment 
of  error.  The  taking  of  Oie  Mils  of  lading  In 
the  name  of  B.  B.  Hawley  ft  Oo.  did  not  re- 
lease appellants  from  their  contract  It  dear- 
ly mtpeara  that  the  bUls  of  ladhig  were  In- 
dmed  to  Clevdand  ft  Cameron,  and  a  tender 
thowf.  together  with  the  bacon  called  for, 
made  to  them. 

There  was  no  earn  In  the  refusal  to  gin 
rhe  charge  requested,  as  shown  by  the  seven- 
teenth assignment  of  error.  Hie  contract; 
together  with  tiie  telegram,  contemplated  that 
the  bacon  should  be  obtained  from  Kansas 
City,  and  the  evidence  beyond  dispute  shows 
that,  after  Heldenhdmer  receired  the  request 
ts  deliTsr  the  bseon,  he  acted  with  mudi 
promptness,  and  that  a  tender  of  dellvwy  was 
made  within  a  reasonaUe  time,  nndsr  the  cir- 
cumstances. From  reading  the  charge  as  a 
wholes  it  Is  dear  that  It  was  not  mcx  to  give 
the  duuge  complained  of  In  Oie  first  assign- 
ment of  wror.  The  court  left  It  to  the  Jury, 
under  a  proper  instruction,  to  determine 
whether  the  contract  was  illegal,  and  a  gam- 
bling oonttact  That  part  of  the  charge  com- 
plained of  was  reaU^  where  the  cotirt  was  a^ 
tonptlng  to  sat  out  the  Issues  involved  In  the 
case,  and  was  simply  repeating  the  pleadings, 
and  was  not  Intended  as  an  Instruction  to  the 
Jury  as  to  what  was  the  real  Intention  and 
purpose  of  the  contract.  In  subsequent  por- 
tkms  of  tba  charge,  he  dearly  and  ezpUdOy 
submits  to  the  Jury  the  legality  or  Illegality 
of  the  contract  In  question. 

The  twenty-second  asdgnment  of  error  com- 
Itfalns  of  the  court's  giving  an  additional 
charge  upon  the  request  of  the  Jury.  After 
the  case  had  been  submitted  to  the  Jury,  and 
they  bad  retired,  they  requested  of  the  court 
an  additional  charge.  We  think  that  charge 
wn  pn^Ewr,  and,  whm  considered  with  the 
main  charge,  it  was  calculated  to  aid  the  Jury 
In  determlnbig  what  effect  should  be  glvm  the 


contract    It  was  not  upw  tbe  weight  of  ert- 

dence. 

In  response  to  the  assignment  of  enor  com- 
plaining of  the  refusal  of  the  court  to  give 
charge  No.  6  requested  by  the  d^endanto,  and 
other  assignments  that  complain  of  the  diurge 
of  the  court,  we  deem  H  only  necessary  to  say, 
without  going  Into  a  dlscuesion  of  each  of  the 
points  raised,  that  there  was  no  error  in  tbe 
respect  complained  of.  Hie  charge,  as  a 
whole,  properly  presrated  the  Issues  In  the 
case. 

Under  the  rule  announced  in  the  opinion  de- 
livered In  the  first  appeal  of  this  case,  we 
tUnk  the  letter  which  Is  complained  of  In  the 
twenty-first  assignment  of  error  was  admfssl- 
Ue,  but.  If  this  should  not  be  true,  it  was  not 
of  such  Importance  that  It  was  calculated  to  In- 
fluence the  Jury,  lliey  would  have  doubtless 
found  the  way  th^  did  If  this  letter  had  not 
been  b^ore  than.  ^ 

The  findings  of  fact  virtually  dI«pose  of  the 
twenty-third  assignment  of  error. 

The  charge  requested  and  refused  as  set  out 
In  the  flftaentdi  assignment  of  error  was  on 
the  wdght  of  evidence.  It  cannot  be  aald,  as 
a  matter  of  la.w,  ttiat  a  npudlatlon  of  the  con- 
tract absolutely  resulted  because  Cleveland  ft 
Cameron  dishonored  a  draft  drawn  by  Heiden- 
helmer previous  to  Uie  time  they  sent  the 
telegram  requesting  a  ddlrery  of  the  bacon. 
An  Instruction  to  the  effect  that  a  refusal  to 
paj  that  draft  was,  In  law,  a  repudiation  of 
the  GfHitract,  was  a  charge  upon  the  weight  of 
evidence.  It  might  have  bem  considered  as 
a  drcumstance  bearing  on  the  question  of  r&- 
pn^tlon.  but  it  would  have  been  clearly  w- 
roneous  for  the  court  to  have  said  that,  as  a 
matter  of  law,  r^udlation  of  the  contract  re- 
sulted from  this  Isolated  drcumstance.  We 
find  no  error  In  the  Judgment,  and  It  Is  af- 
firmed. Affirmed. 


&STET  et  al.  v.  FXSHEB  et  aLt 

(Cburt  of  Civil  Appeals  of  Texas.  Dec.  23. 
1897.) 

Afpbal— BaVIBW— LWITAnOlTB. 

1.  If  a  Judgment  Is  correct,  It  will  not  be  re- 
versed on  appeal  because  the  court  below  based 

It  on  incorrect  reasons. 

2.  Where  daintifl  In  replevin,  by  a  supple- 
mental petition  statiDK  a  new  cause  of  action, 
asserts  a  different  titJe  to  a  piano  which  has 
been  in  the  adverse  possession  of  defendant 
for  over  two  years  than  that  set  out  in  tbe  origi- 
nal compliant  limitations  run  against  him  notii 
tbe  filing  of  the  supplemental  petition. 

Appeal  from  Burleson  county  court;  B.  O. 
Banks,  Judge. 

Action  by  Bstey  ft  Camp  against  H.  L.  Fish- 
er and  othwa.  From  a  Judgment  for  defend- 
ants, plaintiffs  appeal  Affirmed. 

G.  S.  WUllams  and  West  ft  Cochran,  for  afi- 
pdhuUs.   A.  W.  Mclver,  for  appellees. 


I  Beheariag  denied.  * 
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WItXIA>IB.  T.  We  thiak  tbat  tbe  court 
below  erred  In  boldli^  that'appellee  Wend^. 
as  puTchuer  of  the  piano  In  eontroTeray,  with- 
out notice  of  tbe  title  of  appellants,  acquired 

-  from  Doak  a  better  title  to  the  pn^rty  than 
tbat  of  a^nants;  hut,  If  the  jiidgment  was 
correct,  U  Is  Immaterial  that  the  court  below 
baaed  It  apon  incorrect  reaaons.  The  appellee 
Wendell  pleaded  that  he  had  acqntaed  title  to 
the  piano  under  the  statute  of  UmitatlonB,  by 
adverse  potseaslon  for  more  than  two  years  be- 
fore the  suit,  and  we  see  no  answer  to  this 
position,  and  none  has  t>een  snfrgest^d  by  the 
^»pelIantB.  The  evidence  clearly  shows  that 
In  April.  1894,  appellee  bought  the  piano  of 
Doak.  and  thiit  he  bMA  since  held  adverse  pos- 
session of  It  TlM  mpplemental  petition,  by 
which  app^tuti  flnt  asserted  the  right  to  re- 
cover the  ]^*M,  upon  which  ttiey  now  rely, 
WW  filed  mon  than  two  years  after  appdlee'a 

,  possession  began.  The  original  petition  did 
not  assert  the  title  now  relied  on  by  appel- 
lants, and  their  supplemental  petition.  In  which 
tot  the  flrat  time  they  set  It  up.  stated  a  new 
cause  of  action.  The  statute  of  limitation,  we 
think,  lan  in  favor  of  Wendell  until  the  filing 
of  the  Bui^lemental  petition.  For  this  reason 
the  judftment  of  Oie  court  bdow  b  tflbmed. 
Afflrmed. 


SUITH  et  al.  v.  WILSON.* 
(Court  of  GIvU  J^pealB  of  Texas.  Jan.  20, 

i8d&) 

JODOMEKTS— RaCOKVEKTIO:!— DiSMlBSAI.  BT  PLAIN*- 

TiFF— JcKisnrcrroir— IsjusOTioN  Bokd— Sdrb- 

TIBS— NeCKSSITY  or  ClTiTlOU— PRIVATa  WaiOH- 
BU— RlOHTS. 

1.  Where  the  Judgment  is  not  reodered 
amioBt  one  of  the  defendfiiits  to  tbe  action,  it 
will  be  presumed,  in  support  of  the  Judgment, 
that  there  web  some  action  of  the  court  dis- 
missing the  action  as  to  him. 

2.  After  defendant  has  filed  a  plea  of  recon- 
ventioD,  dlBmissal  of  the  action  plaintiff  wtii 
not  dismiss  such  plea. 

3.  Where  the  eourt  has  jurisdiction  of  the  suit 
in  which  the  injunction  is  issued,  it  has  jurisdic- 
tion of  a  plea  in  recnnyention  in  the  same  suit, 
notwithstanding  it  would  not  have  jurisdiction 
of  the  amount  otherwise. 

4.  It  is  unnecessary  to  cite  sureties  on  an  in- 
junction bond  to  answer  a  plea  in  reconrentton 
filed  in  the  suit,  in  order  to  render  jud^ent 
against  thom  for  damages  Bustained  by  reason 
of  tbe  injunction. 

5.  Rev.  St.  1ST9,  art.  40R9.  and  Rev.  St. 
1805,  art  4308,  providing  that  no  private  weleh- 
er  shall  weigh  cotton  for  factors,  commis^on 
merchants,  of  other  persons  to  whom  produce  is 
shipped,  without  written  request  from  the  own- 
er, will  not  prevent  a  private  weigher  from 
w«ghing  cotton  at  the  oral  request  of  the  own- 
er. 

Error  from  district  court;  Houston  county; 

A.  B.  Watkina,  .Judge. 

Suit  by  J.  E.  Smith  against  H.  Wilson  for 
damages  and  an  Injunction.  From  a  Judg- 
ment in  favor  of  defendant  on  a  plea  of  recon- 
vention against  plaintiff  and  the  sureties  on  the 
Injunction  Ixtnd.  they  bring  ernu:,  AtBvmcd. 

Adams  &  Adams,  fbr  plaintiffs  In  error.  Nunn 
&  Nunn,  for  defendant  in  am. 

1  Appiicatiun  for  writ  of  error  dismissed  by 


GARRETT,  O.  J.  nafntlff  In  error  J.  B. 
Smith  broiiglit  suit  In  tbe  district  court  Ot 
Houston  county  against  the  defendant  In  error, 
H.  Wilson,  for  an  Injunction  and  for  danuiges. 
Plaintiff  alleged  that  he  was  the  duly  dected 
and  qualified  public  weigher  of  Hou^on  coim- 
ty,  having  bis  office  at  Crockett,  and  was  the 
only  public  weigher  for  said  county;  that  the 
city  of  Crockett  received  less  than  25,000  bales 
of  cotton  annually  for  sale  and  shipment;  that 
defendant  bad  established  an  office  near  the 
railroad  depot  at  Crockett,  with  platform  and 
fixtures  for  weighing  cotton,  and  since  plaln- 
tifTs  qualification,  and  thon^  not  a  public 
weiglier  or  deputy,  or  authorized  by  law,  had 
weighed  about  5,000  bales  of  cotton  before  and 
since  the  Institution  of  this  suit.  In  vlolatltm  of 
plalntin''s  right,  which  he  alleged  to  inure  and 
to  be  exclUBh'e  In  him,  to  weigh  cotton  in  said 
town,  by  reason  of  tbe  fftct  that  he  was  the 
pulMIc  weigher,  and  tbe  defendant  was  not: 
that  tbe  defendant  solicited  parties  to  wef^ 
their  cotton,  and  charged  therefor,  and  gave 
samples  and  receipts  therefor,  and  delivered 
such  cotton  so  weighed  by  htm  to  commission 
merdiants,  brokers,  and  mwdiants,  without 
any  written  orders  from  Uie  owners  of  the  cot- 
ton. Pbilntiff  presented  his  petition  to  Ihe 
district  Judge,  who  granted  a  preHmlnary  writ 
of  Injunction  "enjolntaiff  the  ddendant  from 
wcigliing  cotton,  as  prayed  for,  where  tbe 
same  was  not  done  by  written  InstmctkHiB  of 
the  owner,  authorizing  his  factor,  commission 
menrbant,  or  agent  to  have  his  cotton  weighed 
by  defendant,"  whldi  was  Issued  and  served 
upon  the  defendant  Tbe  defendant  answer- 
ed the  petition,  and,  after  general  dental  of  the 
plaintiff's  cause  of  action,  alleged  that  d^end- 
ant  kept  a  warehouse,  and  had  received  cotton 
for  shipment  and  storage  as  other  merdun- 
dlse  and  farm  products,  and  that  be  also,  as  a 
pari  of  the  buslneas,  ran  a  dray  or  wagon, 
hauling  freight  to  and  from  the  depot  and 
otherwise  conducted  a  wareboose,  and  did  a 
forwarding  and  receiving  business  for  tbe  ac- 
commodation of  the  public;  that  be  had  wei^ 
ed  cotton  and  other  produce  and  merchandlae 
only  in  tlK  eonrse  of  hte  biistness,  and  by  the 
request  of  the  owners  thereof;  that  be  had 
handled  no  cotton  or  other  produce  except  for 
those  desiring  him  to  do  so,  and  when  brought 
to  his  war^onse  for  and  by  those  having  an 
interest  In  the  same.  Therefore,  he  a^d,  he 
had  violated  no  law,  nor  had  be  in  any  way  in- 
terfered with  complainant  or  his  buatnesf*. 
He  fnrther  alleged  that  the  Injunction  bad 
been  wrongfully  sued  out  whereby  be  was 
restrained  from  weighing  cotton,  and  In  conse- 
quence be  was  required  to  obtain  from  tbt> 
owners  of  all  cotton  who  desired  hhn  to  weigh 
the  same  their  written  request  thereftar;  thus 
Impeding  him  in  his  business,  and  snbjecthig 
him  to  loss  of  time  and  Injury,  to  bis  damage 
¥1,000,  for  the  recovery  of  which  he  pleaded 
in  reconvention.  After  defendant's  plea  In  re- 
convention had  been  filed,  the  plaintiff  e^ 
tempted  to  dismiss  his  suit  and  the  Judgment 
of  d''^''"'*""^  was  entered  by  the  court;  but 
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arterwardf,  at  tbe  same  term,  the  defendant 
flled  a  motion  to  rebutate  tlie  case  because  of 
bis  plen  la  reooDventlon,  and  tbe  motkm  was 
gtanted.  There  vu  a  trial  by  tbe  court  wltb- 
<iat  a  JozT*  and  Jvdsment  was  rendered  In  fa- 
rw  of  the  dtfendaot  on  hla  ptea  In  rttconvoH 
don  against  the  plalntlS  and  the  auretiee  on 
hla  Injunction  bond,  except  S.  D.  Thompson, 
for  the  anm  of  9300.  the. full  amount  of  the 
bond  «nd  oosta.  It  does  not  sffpeEt  from  tiie 
record  that  any  order  vas  made  hj  tbe  court 
dtemlsstog  Thompson  from  the  ault,  or  other- 
wise dlsposlnc  of  him.  Ihis  writ  of  error  baa 
been  prosecnted  by  tbe  plalntlS  and  the  snna- 
ttes  upon  his  tnJuncUon  bond,  except  Tbomp- 
son. 

There  la  no  statement  of  facta*  and  tmly  one 
'Orer  haa  been  aaalgned  for  a  rerersal  of  tbe 
JndKnunt,  whidli  is  as  follows:  "Tbe  court 
ened  In  rendering  any  Judgment  for  damages. 
In  faror  of  d^endant.  Wilson,  because  bJs  plea 
In  reconvention  set  op  no  socb  damages  as 
were  reeorerable  under  tbe  law,  and  set  up  no 
flwta  for  any  liability  for  damages  by  reason 
•of  the  injunction  or  the  injunction  bond." 
Plaintiffs  in  error  furtber  contend  that  there 
to  a  fundamental  error  in  the  record,  because 
tbe  district  court  bad  no  Jorisdlctlon  to  ren- 
der Judgment  on  tbe  bond,  wbkh  was  for  a  leas 
sum  than  and  because  one  of  tbe  sure- 
ties on  the  bond  was  not  dlqKMed  of  by  the 
Judgment,  and  also  because  Qie  relmtatement 
of  the  caae  waa  made  without  notice,  the  cause 
being  not  then  pending.  In  the  caae  of  Wilson 
r.  Smith,  decided  by  ttils  court  on  a  former 
day  of  this  term,  In  tbe  opinion  of  the  court, 
filed  November  23,  1807  (43  8.  W.  IGSSi,  U 
was  held  Uiat  tbe  Judgment  in  tfato  case  waa 
a  final  Judgment,  and  that  It  might  be  pre- 
sumed that  for  some  reason,  as  the  death  of 
Thompson,  which  waa  shown  in  that  case,  no 
Judgment  was  rendered  against  htm.  Eefer- 
ence  Is  made  to  the  opinion  In  tiiat  case  for 
One  antborttlea  auatalnlng  tbe  conclusion  that 
It  would  be  presumed.  In  sivport  of  the  Judg- 
meot.  that  some  action  of  tbe  court  was  bad. 
dismissing  as  to  Tbompeon.  There  was  no  «- 
ror  In  reinstating  the  case.  It  ought  not  to 
have  been  dismissed  after  tbe  defendaiU's 
plea  In  reconvention  -had  been  filed,  and  tbe 
dlamissal  by  the  plaintiff  of  bis  cause  of  ac- 
tion did  not  have  Uie  effect  to  dismiss  the  de- 
fendant's plea  In  reconvention.  Hoodless  T. 
Winter,  80  Tex.  OH,  IG  S.  W.  427;  Akard  v. 
Investment  Co.  (Tex.  Ov.  App.)  31  S.  W.  130. 
The  court,  having  had  Jurisdiction  of  the  suit, 
and  the  lidunction  bond  having  been  executed 
for  die  purpose  of  obtaining  the  lujunction,  had 
Jurisdiction  of  the  plea  In  reconvention,  not- 
withstanding the  fact  tiiat  the  amount  was  less 
Oian  $500.  It  was  not  necessary  to  cite  the 
sureties  to  answer  the  plea  in  reconvention,  In 
order  to  autliortze  the  court  to  render  Judg- 
ment against  them  for  such  damages  as  were 
shown  to  have  been  sustained  by  the  defend- 
ant    Sharp  v.  Schmidt.  02  Tex.  204.    If  the 


defendant's  [dea  In  monventlon  was  good  on 
general  demurrer,  It  would  have  been  sufficient 
to  sustain  the  Judgment  The  injunction 
granted  restrained  the  defendant  from  weigh- 
ing cotton  unless  he  had  a  written  request 
from  tbe  owners  of  the  cotton  to  do  so.  The 
action  of  tbe  court  In  granting  the  injunction 
was  predicated  on  Rev.  St  1379,  art.  4089; 
but  we  are  of  the  opinion  tliat  the  act  of  1S83, 
which  is  article  4308  of  the  Revised  Statutes 
of  1886>  Is  conslstmt  wIUi  the  artide  above 
cited,  and  Qiat  ccmstrued  together.  It  is  clear 
that  a  private  •wtdgtm  ml^  wei|^  cotton  at 
the  oral  request  of  tbe  owner  thereof,  and  diat 
a  written  request  was  only  necessary  when 
tlie  weli^iing  was  done  by  private  weighers 
for  factors,  ooramlsslon  merchants,  or  other 
persons  to  whom  produce  bad  been  shiiv^d 
by  the  ownera.  As  said  by  the  court  In  Watts 
V.  State,  01  Tex.  187,  tbe  object  of  the  statute 
last  cited  was  to  protect  owners  of  produce 
from  tbe  fraudulent  conduct  of  their  factors 
and  theh:  agenta  In  rendering  a  false  account 
of  tbe  weights  of  produce  shipped  to  them, 
and  the  amendment  is  dearly  intended  to  give 
private  weighers  the  right  to  prosecute  their 
business,  and  weigh  cotton  at  the  request  of 
tbe  owners.  Since,  therefore,  the  Injunction 
restrained  the  defendant  from  doing  a  thing 
It  waa  lawful  for  him  to  do.  It  waa  Illegally 
i  obtained;  and,  If  the  plea  in  reconventlou 
I  stated  a  good  cause  of  action  for  damages,  the 
Judgment  of  the  court  below  must  be  sua- 
,  talned.  The  allegation  of  tbe  defendant  was 
I  that  In  consequence  of  the  order  restraining 
'  him  from  weighing  cotton  without  a  written 
request  he  was  required  to  obtain  from  the 
ownera  of  all  cotton  who  desired  him  to  wei^ 
the  same  their  written  request  therefor;  thus 
impeding  him  In  his  business,  and  subjecting 
him  to  loss  of  time  and  injury  to  him  to  the 
amount  of  $1,000.  ^lille  this  allegation  may 
not  have  been  suffident  on  special  exception, 
yet  we  think  it  states  a  cause  for  damages 
sufficiently  to  audiorlze  the  introduction  of 
evidence  In  support  thereof.  We  are  therefore 
of  the  opinion  that  the  Judgment  of  the  court 
bdow  should  be  affirmed.  Affirmed. 

On  Rehearing. 
(Feb.  10, 1808.) 
In  our  disposition  of  this  case  at  a  former 
date  of  tills  term,  we  held  that  tbe  Judgment 
was  a  final  Judgment  and  that  it  might  be 
presumed  that  for  aome  reason,  as  the  death 
of  Thompson,  no  Judgment  waa  reudered 
against  him.  and  referred  to  the  case  of  Wil- 
son r.  Smith,  decided  by  this  court  and  the 
authorities  dted  In  the  opinion  of  the  court 
filed  Xovemb'>^  23, 1807.  43  S.  W.  1080.  The 
authorities  there  dted  are  as  follows:  Oullett 
t.  O'Connor,  M  Tex.  408;  Burton  v.  Vamell, 
S  Tex.  130;  Houston  v.  Ward,  8  Tex.  124: 
Alston  V.  Emmerson,  S3  Tex.  231,  IS  S.  W. 
860.  We  are  of  the  opinion  that  the  motion 
for  rehearing  should  be  overruled.  Overruled. 
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GRiLHAM  T.  LAWBENOB  et  «L 
(Ooort  «f  OItU  Ai^Ii  of  Texas.   Jan.  27, 

IVhotiavli  Hon— iNDORgn— Vaildbb  m  Coh- 

BIDBKATIOX. 

Where  the  Indorsee  Bues  the  maker  of  a 
neeotiabie  note,  and  defeodant  sets  up  an  origi- 
nal  want  of  consideration,  the  burden  of  proof 
ia  on  defendant  to  show  facts  that  would  entitle 
him  to  establish  such  defense  against  the  in- 
dorsee. 

Appeal  from  Noecet  county  court;  W.  B. 
Hopkins,  Judge. 

Action  b7  O.  B.  Graham  against  T.  M. 
Lawrence  and  another.  Prom  a  judgement  in 
CaTor  of  defendants,  irialnUff  anwals.  Be- 
Tened. 

UcCampbella  ft  Welch,  for  amellaut 

OABBETT.  C.  J.  This  action  was  brought 
by  the  appellant  In  the  county  court  of  Nue- 
ces county  upon  a  promissory  note  signed  by 
the  appellees,  T.  M.  Lawrence  and  Charles 
Golllhar.  The  note  was  dated  June  2,  1890, 
payable  on  or  before  June  2,  189S,  at  Corpus 
Chrlstl,  Tex.,  to  the  order  of  E.  H.  Ropes, 
for  the  sum  of  fOOO,  with  Interest  payable 
semiannually  at  the  rate  of  8  per  cent  per 
annum  from  date.  It  provided  for  12  per 
cent,  additional  on  principal  and  Interest  as 
attorneys*  fees  In  case  of  default  In  payment 
thereof.  It  recited  that  it  was  given  in  part 
payment  for  80  acres  of  land  situated  In 
Nueces  county,  "this  day  deeded  to  us  by  E. 
EC.  Ropes,"  and  was  indorsed  In  blank  by 
the  payee.  Payment  of  Interest  to  June  2, 
1801,  was  credited  on  the  back  of  the  note. 
Appellees  pleaded  under  oath  a  failure  of 
the  consideration  of  the  note.  In  that  Ropes, 
the  payee,  bad  never  given  them  any  title  to 
the  land  for  which  it  was  executed,  and  that 
they  had  been  dispossessed  thereof,  and  al- 
leged that  the  appellant  acquired  the  note 
after  its  maturity.  There  was  a  trial  be- 
fore a  jury,  and  they  returned  a  ver^Sct  in 
favor  of  the  appellees,  and  judgment  was 
rendered  accordingly.  In  support  of  the  de- 
fense the  appellees  both  testified  that  they 
hod  signed  the  note  sued  on;  that  Mr.  Ropes 
had  agreed  to  make  the  appellee  Golllhar  a 
title  to  the  land  described  in  the  note  when 
the  same  fell  due;  that  said  appeUee  was 
ousted  from  the  possession  of  the  land  by 
the  Texas  Land  &  Cattle  Company  during 
the  year  1891,  and  had  not  been  in  posses- 
sion of  it  ednce;  that  the  Texas  Land  &  Cat- 
tle Company  bad  ousted  him  by  a  writ  of  in- 
junction served  by  the  sheriff  of  Nueces 
county.  Appellee  Golllhar,  on  cross-exami- 
nation, stated  that  he  had  never  demanded 
a  title  to  the  property  from  Mr.  Ropes  or 
any  of  his  agents.  The  court  instructed  the 
Jury  that  the  burden  of  proof  was  upon  the 
appellees  to  establish  the  failure  of  the  origi- 
nal consideration  of  the  note,  and  to  show 
that  appellant  acquired  it  after  its  matu- 
rity, etc.   Upon  the  evidence  in  the  case  the 


court  sboold  have  instructed  the  Jury  to  re- 
turn a  Te^ct  In  Cavor  of  the  appdlant  It 
!■  the  legal  prenimptlon  that  the  Indoraee  of 
a  negotiable  note  acqalred  It  before  matn- 
rlty  In  the  mnal  conrM  of  bntinsM,  bona 
flde,  for  Talne  recelred,  and  wltbont  notice 
of  ai^  elrcnmstaneefl  impeachlns  its  Talldt- 
ty.  The  burden  of  proof  was  np<ni  the  mak- 
ers In  the  action  1^  anch  indorsee  to  ibow 
the  tacts  that  would  entitle  them  to  estab- 
lish the  defense  of  follure  of  consideration 
against  the  Indorsee  nf  the  note.  Blum  t. 
Logglns,  S8  Tex.  121;  4  Am.  ft  Bug.  Ikic. 
Law  (2d  Bd.)  IV.  SlSk  819,— for  dtation  of  Teas 
authorities.  The  verdict  of  the  Jury  was 
contrary  to  the  evidence,  and  the  court  be- 
low should  have  granted  a  new  trial.  As 
no  otlier  vMdiet  could  have  been  rmOmd 
upon  the  facts,  the  judgment  of  this  court 
win  be  ttOLt  the  Judgment  of  the  court  be- 
low be  reversed,  and  judgment  here  render- 
ed In  favor  of  the  appellant  for  the  amount 
of  the  note  sued  on,  principal  and  Interest, 
with  the  attom^s*  fees  stipulatttd  therein. 
Reversed  and  rendered. 


HOUSTON  PRINTING  OO.  v.  DEMENT  et  al.> 
(Coturt  of  Civil  Appeals  of  T^zas.   Jan.  27, 

i8ys.) 

LlBIL— HUftVtVAL  OF  C*DBS  OT  ACTION— TrTLS  OF 

Act— Ubntil  Akodish— Exckbsive  Damagis. 

1.  Provirion  for  Burvival  of  causes  of  aeti<m 
for  injurr  to  reputation  is  within  title  to  Act 
May  4, 1895,  "An  act  to  provide  for  the  survival 
of  causes  of  action  for  personal  Injuries,  other 
than  those  resulting  in  death,  and  for  the  en- 
forcement thereof,**^  and  Includes  an  actlfm  tw 
libel  and  slander. 

2.  Une  to  whom  a  cause  of  action  for  libel 
survives  may  recover  for  the  mental  anguish  of 
deceased. 

8.  A  verdict  of  $1,000  for  libel  cbarginc  hone 
theft  will  not  be  disturbed  as  excesave. 

Appeal  from  district  court,  Washington 
county;  B,  R.  Sinks,  Judge. 

Action  by  Hannah  Demmt  and  others 
against  tiie  Houston  Prtntliv  Company.  Jodg- 
ment  for  plalntUEi.  Defendant  appeals.  Af- 
Qnned. 

Searcy  ft  Garrett,  for  appellant  Beaure- 
gard Bryan,  for  a^tpellees. 

PLEASANTS,  J.  This  suit  was  brought 
against  the  appellant  by  0.  O.  Dement,  who 
having  died  since  the  Institution  of  the  suit, 
the  appellees,  the  widow  and  children  of  the 
decedent,  by  leave  of  the  court,  made  them- 
selves parties  plalntlfT  on  February  24,  1887. 
The  suit  was  to  recover  damages  for  the  fol- 
lowing publication  In  the  Houston  Post  on  No- 
vember 22,  1894:  "GIddlngs,  Texas,  Novem- 
ber 21.  0.  G.  Dement,  formerly  of  Washing- 
ton county,  and  who  was  at  one  time  a  Baptist 
preacher,  was  Jailed  last  night  on  a  charge 
of  horse-stealing.  His  son-in-law,  Joe  Hol- 
ston,  was  Jailed  as  partlceps  crlmlnls.  The 


1  Writ  of  error  denied  by  st^SNne  court. 
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bones  aUeged  to  have  been  stolen  were  the 
pnperty  of  J.  a  HIHsmMit  of  Leabettsr." 
The  defendant,  on  February  24, 1897,  vunnt- 
ed  by  gmeral  and  special  demurrers,  tbe  q>e- 
dal  exceptions  belns,  In  snbstanee:  Fbit, 
that,  the  original  plaintiff  having  died  since 
flte  inatltnUon  of  tbe  snit,  the  cause  of  ac- 
tion, if  any  erer  existed,  died  with  him;  sec- 
ond,  that  so  much  of  the  act  of  May  4, 188S, 
which  provides  for  the  SQrvlval  of  causes  of 
action  tor  Injnry  to  the  zepntatton  of  a  jmiv 
son  is  nnconstitutlonal,  because  it  not  ran:- 
btaced  In  the  title  of  the  act;  third,  to  that 
part  of  the  petition  whldi  alleges  that  the  pub- 
lication complained  of  greaOy  wounded  and 
lac»ated  the  feelings  of  said  a  Q.  Dement 
and  humiliated  him,  and  exposed  him  to  ob- 
loquy, Insult,  Injury,  and  danger,  because  such 
damages  are  not  recorerable  In  this  suit.  And 
to  the  merits  the  detttidant  pleaded  general 
denial,  and  admitted  the  publication  comi^aln- 
ed  of,  and  alleged  the  facts  stated  therein  to 
be  true,  and  further  pleaded:  That,  in  order 
to  carry  on  a  rtilable  mwivaper,  defendant 
had  to  IwTe  correspondents  Qirougbout  the 
state;  and  at  this  time  It  had  a  local  em- 
reqKmdent  at  Glddlngs,  in  the  person  of  W. 
O.  Bowers,  a  reliable  and  r^mtaUe  person, 
who  was  cautious  and  prudent  in  reporting 
news  for  its  paper.  That  <m  the  21st  of  No- 
T«nber,  18M,  said  corr«p™dent  in  the  town 
of  Oiddlngs  seat  to  defendant  as  an  item  of 
news  the  communloaUon  the  publication  of 
which  In  the  Post  on  the  22d  of  NoTembw  is 
the  ground  of  plaintiffs'  sntt.  That  the  dfr 
fendant,  not  knowing  said  parUea.  or  either  of 
them,  and  having  no  reason  to  believe  the  re- 
port unbme,  but  beiierlng  the  Acts  so  rej^ortp 
ed  to  be  true,  in  good  faith,  without  maUce  or 
intent  on  its  part  to  injure  the  said  Demoat, 
pabUshed  the  same  without  comment  there- 
on. That  after  said  publication,  and  as  soon 
as  this  defendant  learned  that  said  plain  tiff 
claimed  tie  had  been  improperly  arraited  and 
jailed,  and  before  the  Institution  of  this  suit, 
it  bad  publhdied  In  Its  Dally,  Semlweekly,  and 
Weeldy  Post  the  following,  to  wit:  **AUeged 
a  conspiracy.  Ber.  Dement  arrested,  but  not 
wanted  at  Glddln^  Brenham,  Tocas,  No- 
rember  2i.  In  Thursday's  Post  the  following 
item  appeared  In  the  fecial  from  Glddlngs: 
■0.  G.  Dement,  formerly  of  Washington  county, 
and  who  was  at  one  time  a  Bapdst  preacher, 
was  Jailed  last  night  on  a  charge  of  horse 
stealing.  His  son-4n-]aw,  Joe  Holston,  was 
JaHed  as  partlceps  crimlnls.  The  horses  al- 
leged to  hare  been  stolen  were  the  proikerty  of 
J.  a  HlDsman,  of  Ledbetter.*  Mr.  C.  G.  De- 
ment, the  gentleman  In  question,  was  seen  In 
this  city  the  Post  correspondent  this  morn- 
ing. In  company  with  Sheriff  Teague,  but  not 
as  a  prisoner,  on  bis  way  to  Glddlngs.  He 
said  he  felt  greatly  humiliated  by  the  publi- 
cation of  this  Item  In  the  Post  and  In  the  Bren- 
ham Banner,  both  of  which  papers  circulated 
at  hla  old  hom^  for  Che  reason  tliat  he  was 
innocent,  and  the  Ticttan  of  what  he  bellered 
to  be  a  conspiracy  to  Injure  him;  and  Sheriff 


Toagoe,  as  hla  friend,  was  then  going  with 
him  to  Innstlgato  ttu  mattw,  and  sift  It  to  the 
bottom,  with  a  Tlew  to  starting  suit  for  dam- 
ages against  the  perpetrators  of  the  alleged 
eonsplra^.  That  he  was  arrested  and  Jailed 
at  Giddings,  he  b^s«  is  tme;  a  constable  fkom 
Fayette  county  did  arrest  him;  and  that  he  was 
refused  bond,  on  the  ground  that  they  could 
not  take  txmd  when  court  was  In  ses^n;  and 
wlOiout  warrant  of  arrest,  or  complaint  erer 
having  been  made,  he  was  ruthlessly  arrested, 
Oirown  in  Jail,  denied  bond,  when  he  could 
hare  glren  a  910,000  baoA  in  an  hour,  and  re- 
strained of  his  liberty  fOr  forty-two  hours, 
when  the  La  Grange,  Fayette  cotmfy,  officers 
t^egraphed  that  they  didn't  want  him,  and  he 
was  then  released.  He  Is  indignant,  and  will 
oideaTor  to  VtauUeate  hlmsdf  and  family 
name  by  ^osecuting  to  the  fullest  extent  of 
the  law  the  parties  responsible  for  his  arrest 
TUs  is  the  first  time  any  of  the  Dement  tem- 
Uy  were  ever  arreted."  That  dils  publication 
aboTe  set  out  was  glren  as  prominent  a  [dace 
la  the  Dal^,  Semlweekly,  and  Weekly  Post 
as  the  first  publication  comidalned  of,  and  was 
givefi  as  wide  a  dreuladon  as  the  first  publica- 
tion, whereby  defendant  did  alt  in  its  power 
to  re<Hdfy  ttie  wrong  and  injury,  if  any  was 
done  plaintiff  by  said  first  publication.  De- 
fttidant  knew  outlier  of  said  parties,  and  bad 
no  ni  or  malice  against  eithw,  but  acted 
in  perfect  good  faith,  believing  the  same  to  be 
true,  and  had  no  Intention  of  Injuring  any  one. 
Upon  trial  of  the  canse,  the  general  exception 
and  the  first,  second,  and  third  special  excep- 
tions of  defendant  were  ovoruied,  and  de- 
fendant excepted,  and  Terdlct  and  Jadgment 
•wen  rendered  for  plalntlffli  for  f 1,000,  and  de* 
fendant  appealed  to  this  court 

The  case  is  briefiy  this:  On  November  20, 
1884,  one  Sanders,  a  deputy  sheriff  of  Fayeae 
county,  accompanied  by  one  Bemsbausen, 
who  went  with  Sanders  for  the  purpose  of 
iAeatitjing  Dement  and  Holsten,  went  to  the 
residence  of  Dement  in  Lee  county,  and  ar- 
rested him  and  Holsten,  without  warrant  but 
upon  suspicion  only,  that  they  bad  stolen  two 
horses  bdonglng  to  one  Hlllsman.  Demoit 
was  informed  by  Sanders  Uiat  he  had  no  war- 
rant but  that  he  was  compelled  to  arrest 
-him  on  suqildon.  Upon  this  Dement  con- 
sented to  go  to  Glddlngs,  and  upon  arriving 
In  Glddlngs,  over  the  protest  of  Dement  both 
himself  and  his  son-in-law,  Holsten,  were  im- 
prisoned in  the  county  JaQ  upon  diai^  of 
theft  of  horses,  and  they  remained  In  Jail  for  42 
hours,  when  they  were  released  on  a  telegram 
from  the  officers  at  La  Grange.  There  was 
no  complaint  made  against  Dement  but  tbe 
arrest  seems  to  have  been  made  voluntailly 
by  Sanders,  merdy  upon  his  own  suspldon 
that  the  two  men  were  guilty  of  tbe  theft  of 
XQlIsman's  two  taorsea.  Dement  was  an  old 
resldmt  of  Washington  and  Lee  counties,  and 
hlB  character  was  without  reintHich,  until 
charged  with  theft  of  ttiese  two  horses.  The 
evidence  showed  that  his  arrest  and  Incarcera- 
tion and  the  publication  thereofjn  the  Houa- 
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«oa  Poflt  caused  htm  mudi  mental  suffering. 
Ob  the  part  of  the  defendant  it  wai  proved 
dut  he  did  not  know  Dcmt>nt,  and  had  no  In- 
tantlon  to  injure  him  by  publiahlns  the  matter 
oMnplained  of,  and  that  It  was  published  aim- 
ply  as  an  Item  of  news;  and  the  evidence  fur- 
ther showed  that  the  matter  puUlshed  vaa 
«ent  to  defendant  by  hia  oorrespoudent  at  Old- 
dings,  who  was  a  reputable  citizen  of  tiiat 
town;  and  the  defendant  proved  also  the  pnb- 
UcatloQ  in  the  Post  on  the  24th  of  Novunber 
4ft  the  communication  from  Brenham  as  set 
■«ut  In  d^endant's  answer,  and  that  this  puhU- 
catlou  was  made  in  the  Dally,  Semlweekly, 
and  Weeldy  Post,  and  that  it  was  given  as 
4»romlnent  a  place  In  the  Post  as  was  the  pnb- 
Ucatlon  complained  of  by  plaintiffs.  This  case 
was  iMfore  this  court  on  appeal  in  1S03,  and  It 
to  reported  in  87  S.  W.  9^,  From  that  ce- 
#ort  It  will  be  seen  the  questions  here  ptesenl- 
«d  under  the  fourth  assignment  of  error  were 
then  decided  adversely  to  appellant.  We  then 
field  that  to  sustain  the  defendant's  plea  of 
Justiflcation  It  was  necessary  to  prove  that 
die  charge  against  the  plaintiff  waa  true,  and 
tliat  proof  only  tliat  the  charge  had  been  matte 
ma  publlahed  could  not  sastaln  the  plea  of 
Justiflcation,  and  wu  not  «  defense  to  the 
-action. 

Under  the  appellant's  first  assignment  of  er- 
ror It  is  Insisted  that  the  action  in  this  case 
died  with  the  orighial  plaintiff,  and  that  trial 
court  erred  In  not  so  holding;  and  that  the 
act  of  May  4. 1885,  entitled  "An  act  to  provide 
for  the  survival  of  causes  of  action  for  per- 
sonal Injuries,  other  than  those  resulting  In 
death,  and  for  the  enforcement  thereof,"  la, 
ao  far  as  It  includes  Injuries  to  the  health  or 
to  the  reputation  of  the  injured  party,  uncon- 
•tittttlonal  and  void.  In  that  the  subject  of  in- 
juries to  the  health  or  to  the  repntatioa  of  the 
injured  party  ts  not  Indicated  by  or  expressed 
in  the  title  or  caj>Uon  to  Uie  acL  The  ques- 
tion la  presented  with  much  force  In  appel- 
lant's brief,  but  we  are  constrained  to  dissent 
from  his  proposition,  and  to  hold  that  libel 
and  slander  are  included  In  the  term  "per- 
sonal injuries,"  and  that,  therefore,  injuries  to 
the  reputation  are  Indicated  by  the  caption  of 
the  act  of  May  4,  1806.  That  hijurles  to  the 
.]»hyslcal  man  ate  generally  meant  by  the  ex* 
presslon  "personal  Injuries"  may  be  conceded, 
hat  it  is  nevertheless  true  tliat  Injuries  to  the 
leputaUon  and  to  the  health  have  ever  been 
classed  and  treated  by  law  writers  as  personal 
kOurles.  The  absolute  rights  of  each  Indlvld- 
■ai  are  the  right  of  personal  security,  the  right 
«t  personal  liberty,  and  the  right  of  private 
property.  Injuries  which  affect  the  personal 
security  are  Injuries  against  the  life,  the  limb, 
tbe  trady,  the  health,  or  the  reputation  of  the 
individual.    Bee  3  Bl.  Comm.  p.  lia 

The  second  and  tnird  assIgnmeDts  of  error 
assail  the  ruling  of  the  court  In  not  sustaining 
defendant's  exception  to  the  petition  so  far  as 
It  flous^t  to  recover  damages  for  the  use  of 
language  In  die  publication  which  waa  calcu- 
lated and  did  greatly  wound  and  lacerate  the 


feelings  of  pUdntUTs  hnatiBiia,  and  fanmlUated 
him,  and  exposed  him  to  obloquy.  Insult,  In- 
Jury,  and  danger;  and  In  permitting  testi- 
mony, over  the  objection  of  defendant,  aa  to 
the  wounded  feelings  and  mental  distress  of 
O.  G.  Domoit,  and  how  he  was  affected 
sonally  by  the  publication.  These  aaslgnmcaite 
seem  to  be  based  upon  the  aasomption  Cbat 
damages  for  mental  suffering  are  not  recovo^ 
able  by  plaintiffs.  If  plaintifrs  were  snlng  for 
damagea  for  the  death  of  C.  O.  Dement,  coun- 
id's  position  would  be  correct,  as  is  shown 
by  the  antboritles  dted  by  him.  But  we 
hardly  think  It  conUt  be  questioned  that,  tf 
C.  G.  Dement  were  still  tbe  plaintiff  in  this 
Butt,  be  could  recover  tot  mental  anguish;  and 
If  the  action,  as  we  have  htM,  snrvlTas  to 
present  irfsbitiflB,  it  follows  thst  tfa^,  tso, 
may  recover  such  damages. 

The  seventh  assignment  is  that  the  court 
should  have  granted  a  new  trial  twcause  the 
verdict  Is  exoesalre.  In  that  there  ts  no  evi- 
dence to  show  that  the  plaintiffs  bad  sustained 
any  damsges  by  reason  of  the  publication  com- 
plained of.  The  charge  of  horse  theft  is  ao- 
tfamable  per  as,  and  In  sndi  actions  Injury  la 
a  pnsumptlon  of  law.  The  verdict  is  larger 
and,  while  we  are  inclined  to  think  It  Is  more 
than  tfMuld  have  been  awarded  1^  the  Jury, 
yet  tbe  amount  Is  not  so  great  that  we  can  ssy 
that  the  verdict  was  the  resolt  of  corruption, 
prejudice,  or  ^^psthy  on  tbe  iMrt  of  the 
Jury,  and  we  cannot,  therefore,  disturb  it 
What  we  have  said  disposes,  we  think,  of  the 
assignments  whl<di  we  have  not  dlacuased. 
The  Judgmoit  Is  affirmed.  AiBrmed. 


DBNXSON  &  P.  8.  BY.  Oa  T.  BOHOI^. 
(Court  of  avn  Appeals  of  T»xaa    Febi  5, 
18UB.) 

Trial— EHtirBHT  DoMAirt— GvtnsiccB  or  Vu-ra. 

1.  An  Instruction  leaving  to  tbe  jury  a  ques- 
tion of  fact,  already  detwodned  by  uncontra- 
dicted evidence,  is  not  reversible  error. 

2.  In  an  action  for  injuries  to  land  caused 
by  the  construction  of  defendant's  railroad,  a 
witness  acquainted  with  the  land  and  its  mar- 
ket value  inuaediately  bef<ne  and  afttt  anch 
construction  may  testu^  as  to  the  difference  la 
Buch  value. 

3.  In  an  action  for  injuries  to  land  caused 
by  the  constmction  of  defendant's  railroad,  ev- 
idence as  to  its  value  if  cut  into  lots,  and  the 
value  of  Iota  in  the  same  neighborhood,  is  inad- 
miaslbie. 

Appeal  from  district  courU  Grayson  couxk- 

ty;  Don  A.  Bliss.  Judge. 

Action  by  William  Scholz  against  tbe  Den- 
Ison  &  Pacific  Suburban  Railway  Company. 
Judgment  waa  rendered  for  plaintiff,  and  de- 
fendant appeals.  Beversed. 

T.  J.  Freeman  and  Head,  Dlllard  &  Muse, 
for  appellant,  a  B.  BandeU  and  J.  W.  Fln- 
ley,  for  appellee. 

BAINEX,  J.  This  suit  was  brought  by 
appellee  against  appellant  to  recover  dam- 
ages alleged  to  havq  been  caused  to  mpgei- 

Digitized  by  Google 


TflK.) 


DENISQX  *  P.  a  BY.  CO.  t.  SCHOLZ. 


lee'fl  property  by  the  construction  of  ap- 
pellant's  road  along  Travis  aTeoue,  adjacent 
to  «ald  property  in  the  dty  of  Denlson. 
The  first  proposition  presented  by  appellant 
Is  presented  In  Its  second  assignment  of  er- 
ror, which  is:  "The  court  erred  In  the  sev- 
enth para^aph  of  Its  charge  to  the  Jury,  In 
leaving  It  as  a  question  of  fact  for  them  to 
decide  as  to  whether  the  Denlson  Town  Com- 
pany had  platted  its  town  site,  and  sold  lots 
with  regard  to  the  aan^e,  and  with  regard  to 
the  streets  end  alleys,  because  the  recwd 
of  the  plat  was  introduced,  and  a  number 
of  deeds  Introduced,  as  well  as  the  undis- 
puted evidence,  showed  that  said  plat  liad 
been  made  and  recorded,  and  that  sales  had 
been  made  with  regatil  thereto;  and  it  was 
for  the  court  to  state  positively  to  the  Jury 
that  such  plat  and  sales  constituted  a  ded- 
ication of  the  streets  and  alleys  to  the  pub- 
lic, and  could  not  be  revoked."  This  as- 
signment states  the  ^ect  of  the  charge  of 
the  court  and  the  evidence.  While  theevidence 
was  of  such  character  as  would  have  war- 
ranted the  court  In  Instructing  the  jury  that 
•neb  plat  and  sales  constituted  a  dedication, 
and  such  would  have  been  the  better  prac- 
tice to  have  so  charged,  yet  we  are  of  the 
opinion  that  submitting  the  matter  to  the 
Jury  Is  not  reversible  error. 

The  third  and  fourth  assignments  of  error 
complain  of  the  court's  charge  In  presenting 
to  the  Jury  the  qiteetlon  of  Umltation  as  to 
that  portion  of  the  street  held  by  tbe  Hous- 
ton &  Texas  Central  Itallway  Company,  adja- 
cent to  the  west  boundary  of  appellee's 
prcq^rty;  the  contentlim  being  that  the  evi- 
dence was  not  sufficient  to  authorise  a 
charge  In  this  particular.  We  think  this  con- 
tention Is  well  founded,  and  the  charge 
•bould  not  have  been  given. 

Appellant's  tenth  assignment  of  error  Is 
as  follows:  "The  court  erred  In  excluding 
that  part  of  tbe  deposition  of  defendant's 
witness  W.  B.  Munson  as  follows:  'Inter- 
rogatory 3.  Are  you,  or  not,  acquainted 
with  the  market  value  of  the  lot  referred  to 
in  the  preceding  Interrogatory  before  and 
after  the  coiutmction  of . defendant's  road? 
If  yea,  what,  in  your  opinion,  is  the  differ- 
ence in  value  now  and  before  the  construc- 
tion of  such  railroad?'  Answer:  *I  am  ac- 
quainted with  the  value  of  this  property  im* 
mediately  before  and  after  tbe  construction 
of  defendant's  road.  In  my  opinion,  it  has 
t)een  damaged  about  four  or  five  hundred 
dollars,  and  is  worth  that  much  less  now 
than  before  the  rood  woe  built,'  as  shown 
by  defendant's  bill  of  exceptions."  The  ob- 
jections made  to  the  introduction  of  this  evi- 
dence were  that  it  was  a  conclusion  of  the 
witness,  and  that  the  witness  was  not  asked 
as  to  the  cash  value  of  the  property.  Tbe 
witness  stated  tbat  he  was  "acquainted  with 
the  value  of  this  property  immediately  be- 
fore and  after  the  construction  of  the  de- 
fendant's road."  Tbe  court  sustained  the 
objections  to  the  evidenee,  and  excluded  It. 
44S.W.-36 


Tbe  nwsnre  of  dam^ies  -for  injury  to  load 
In  oases  of  this  character  is  the  deeieaae  In 
tbe  value  of  same  caused  by  the  injury,  and 
this  Is  determined  by  proof  of  its  value  Im- 
mediately before  the  injury  and  Its  value 
immediately  after.  It  is  weU  settled  that  If 
a  witness  knows  the  land  in  question,  aad  la . 
acquainted  with  Its  market  value,  he  Is  com- 
petent to  testify  concerning  Its  value.  The 
witness  Munson  having  shown  that  he  was 
acquainted  with  tbe  land  and  its  ma^t 
value,  his  (pinion  u  to  its  value  was  eom- 
peteat  testimony.  Bailway  Go.  v.  Buby,  80 
Tex.  172. 15  S.  W.  1040;  Railway  Co.  v.  Pul- 
ler, 63  Tex.  472;  Bag.  £bEp.  Test.  8  155,  p. 
172;  Bradn.  Bv.  pp.  47&,  480,  subds.  15- 
17;  JlaUway  Co.  v.  Stanley,  89  Tex.  42,  83 
a  W.  IW;  Bailway  Co.  v.  Maddox,  75  Tex. 
SOO,  12  S.  W.  8W,  Railway  Co.  v.  Duunum, 
S5  Tex.  176,  Id  S.  W.  1073.  The  faUure  to 
ask  the  witness  the  cash  value  of  the  land 
was  not  a  suffident  ground  for  exdudlog  the 
evidence.  The  Interrogatory  as  to  its  mar- 
ket value  was  autbclently  comprehensive  to 
embrace  its  caah  value.  Oar  understanding 
of  tbe  market  value  of  land  to  what  It  will 
sell  for  in  cash,  nllowlng  a  reaaooaUe  time 
for  its  sale.  Ur.  Bogexa.  tn  bia  woA  on  Ex- 
pert Testimony,  says:  "Tbe  market  value 
of  land  1b  not  necessarily  the  price  which  the 
land  would  couunand  in  a  forced  aale  by 
public  auction;  but  It  is  estimated  upon  a 
fair  consideration  of  the  location  of  the  land, 
its  quantity  and  productive  qualities,  and 
the  uses  to  which  It  may  reasonably  be  ap- 
plied, taken  with  tbe  general  eelUng  price 
of  lands  in  the  nei^^^rbood  at  the  time. 
The  price  which,  upon  full  consideration  of 
the  matters  stated,  the  Judgment  of  well- 
luformed  and  reasonable  men  will  approve, 
may  be  regarded  as  the  market  value." 
Rog.  Exp.  Test.  p.  376.  Other  testimony  of 
a  similar  character  was  excluded  upon  the 
same  grounds  as  above,  and  also  upon  the 
additional  ground  that  the  value  of  the 
property  before  and  after  the  constmctlon 
of  the  road  was  not  stated,  but  only  stated 
the  difference  In  such  value.  On  principle, 
there  can  be  no  merit  in  this  objection.  We 
can  see  no  practical  difference  In  a  witness' 
stating  what  the  decrease  In  value  is,  and 
In  stating  the  value  Immediately  before  and 
immediately  after  the  injury,  and  letting  tbe 
jury  make  the  deduction,  as  precisely  tbe 
same  result  Is  reached.  There  Is  a  conflict 
of  authority  on  this  question,  but  the  weight 
thereof  supports  the  position  here  announ- 
ced. T^graph  Co.  V.  Forke,  2  WlUson,  Civ. 
Oos.  Ct.  App.  §  3(5;  Rog.  Exp.  Test.  p.  368 
et  seq.  Of  course,  this  rule  applies  only 
where  the  witness  has  qualifled  himself  to 
testify  as  to  the  value. 

Appellee  has  not  attempted  to  answer  ap- 
pellant's assignments  of  error,  but,  Instead, 
presents  cross  assignments  of  error,  some  of 
which,  In  view  of  another  trial,  we  deem  It 
proper  to  discuss.  Several  of  tbe  cross  as- 
signments relate  to  the  exclusion  of  evl- 
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dence  u  to  the  valve  of  ttae  proper^  U  cnt 
Into  lots.  The  action  ot  the  court  In  this 
particular  we  think  correct,  value  of 
the  land  In  the  shape  It  was  at  the  time 
when  damaged  Is  the  true  Inquiry.  Its  val- 
ue must  lie  considered  In  the  aggregate,  and 
not  what  It  would  be  If  divided  Into  lots. 
As  the  property  in  controvravy  was  not  di- 
vided into  lots  when  the  road  was  construct- 
ed, evidence  would  not  be  admissible  to  show 
the  value  of  separate  lota  If  divided.  S1U1-- 
man  v.  Oano,  90  Tex.  6S7,  89  S.  W.  560,  and 
40  a  W.  SM;  Bradn.  Bv.  48S;  Rog.  Sxp. 
Test  p.  876. 

Xor  Is  the  valne  of  lots  In  the  same  neigh- 
borhood admissible  to  show  the  value  of  the 
lot  In  question.  But,  If  the  witness  testify- 
ing knows  the  value  of  surrounding  proper- 
ty, be  may  coniUder  the  same  In  forming  an 
estimate  at  the  value  of  the  property  in  con- 
troversy; and  he  may  be  questioned  on 
cross-emnlnatlon  as  to  property  In  the  same 
neighborhood  almllarly  situated,  to  teat  his 
knowledge  and  Judgment  as  to  the  value. 

The  answer  of  the  witness  Kohfddt,  that 
"It  has  never  interfered  with  that  passage," 
was  not  responsive  to  the  question  "how 
many  houses  had  beea  on  the  property  south 
of  plaintiff's  pnqperty,*'  etc,  and  should  not 
have  been  admitted. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  and  tbe  cause  remanded. 


OALYBSTON.  H.  ft  8.  A.  RT.  CO.  T. 
ElATEN.i 

(Oourt  of  Civil  Appeals  of  Texas.    Feb.  S, 
1806.) 

RAiutOADS  — Crossing  Accidiittb  —  Highways— 

NBOLIOBKCI  —  PHOXtNATB  CAUSB  •-  DaMAUES  — 
PlSAPIKO  — IXSTBUOTlOXfr— Affsal—  Uscoko— 
RlTlBW. 

1.  Several  witnesses  testified  Uiat  a  road  ran- 
ninr  throngh  public  land  had  tteen  used  bv  the 
public  for  25  or  30  years.  Defendant  railroad 
company  built  a  crossinf;  and  cattle  ^ards 
over  tlie  road,  and  usually  ^ve  signals  on  ap- 
proaching it.  Others  testified  that  it  was  a 
private  road  used  by  Uiird  persons  only  by  per- 
miesion  of  the  owners,  and  not  recoffnised  by 
the  court  commissioners  as  a  public  road.  Btid 
sufficient  to  support  a  finding  that  the  road  was 
a  public  one. 

2.  Several  witnesses  testified  that  when  the 
accident  occurred  a  heavy  growth  of  weeds, 
12  to  20  feet  high,  obscured  the  railroad  track 
so  as  to  prevent  the  cars  from  being  seen  from 
the  road.  Others  testified  that  the  weeds  had 
been  cut  about  a  month  before  the  accident, 
and  photographs  taken  several  weeks  after 
showed  no  obstruction.  Testimony  was  given 
that  tlie  weeds  bad  not  t>eeii  cut  until  after  the 
accident,  and  that  a  heavy  frost,  occurring  aft- 
er the  accident,  had  destroyed  them.  Hdd  suf- 
ficient to  justify  a  finaing  that  the  railroad 
company  was  negligent  in  permitting  weeds  to 
grow  alone  its  track  high  enough  to  obstruct  a 
view  of  the  cars  from  the  road. 

3.  A  heavy  growth  of  weeds  along  the  track 
obstructed  tiie  view  of  the  train  from  an  inter- 
secting wagon  road.  No  headlight  was  burn- 
ing on  the  engine,  and  no  signals  were  given  on 


1  Writ  of  error  denied      supreme  court 


approaching  the  crossing.  Flalntlirs  wagon 
was  struck  while  croBSing  on  the  road  about 
dark.  Edd  sufiicieat  to  justify  a  finding  that 
the  company's  negligence  was  the  proximate 
cause  of  the  accident. 

4.  PlointifF  stopped  his  team  about  250  yards 
from  the  crossing,  and  looked  and  listened  for 
a  train,  and,  noticing  none,  drove  on  at  a  trot 
until  near  the  track,  when  he  slackened  his 

Eace,  and.  driving  upon  the  crossing,  was  struck 
y  the  engine.  Hdd  sufiicient  to  justify  a  find- 
ing that  plaintiff  was  injured  vlthout  fault  on 
his  part. 

5.  In  a  ccrflision  ttetween  plaintitTs  wagon 
and  defendant's  train,  piaintifiTs  leg  was  bro- 
ken, and  he  was  severely  wounded  al>ont  the 
head  and  other  parts  of  the  body.  His  capacity 
for  work  was  greatly  diminished,  and  he  testi- 
fied that  he  earned  from  $40  to  $50  per  month, 
and  was  working  shortly  before  the  accident  at 
$1.25  per  day.  Uekl  sufficient  to  justify  a  ver- 
dict for  $3,000  damages. 

6.  Although  B  statement  of  facts  embodies  too 
much  of  the  testimony,  it  will  not  be  stricken 
ont  on  appeal,  especially  where  the  briefs  re- 
move the  necessity  of  examiDing  the  record. 

7.  Bills  of  exception  will  not  be  stricken  ont. 
though  they  might  have  been  grentty  reduced 
in  nnmtwr,  and  have  taken  up  much  less  space 
in  the  record. 

8.  Although  the  statute  does  not  prescribe  the 
rate  at  which  a  railroad  train  should  l>e  run  at 
public  crossings,  evidence  that  a  train  was  mn- 
oing  at  a  greater  rate  than  was  prudent,  under 
the  circnmBtances,  is  admissible,  as  bearing  on 
the  general  Issue  of  negligence  as  psrt  of  the 
m  ^estn.  where  plaintiff  was  Injured  at  a 
crossing. 

0.  An  exception  to  an  allegation  in  a  plead- 
ing which  hss  been  abandoned,  and  not  placed 
In  the  record,  will  not  be  considered  on  appeal, 
though  the  allegation  appears  in  another  pfead- 
iug  found  in  the  record. 

10.  In  a  complaint  for  personal  injuries,  alle- 
gations that  the  injured  party  was  a  man  of 
family,  for  whom  he  provided  well,  and  that  his 
earnings  went  for  his  and  their  support,  are  Im- 
material. 

11.  Bills  of  exception  prepared  upon  the  trial 
at  a  term  subsequent  to  that  at  which  the  mo- 
tions were  made,  the  mlinga  on  which  were  the 
subject  of  the  exceptions,  will  not  t>e  consider 
ed  on  amwal. 

12.  The  admission  of  evidence  of  the  amount 
and  value  of  crops  raised  annually  by  idaintiff, 
in  an  action  for  personal  injuries,  if  erroneons, 
was  not  prejudicial,  where  uncontradicted  tea- 
timony  of  the  amount  usually  earned  by  him 
was  admitted,  and  the  damages  would  be  as 
great  if  referred  to  that  evidence  as  a  measure 
as  to  the  former. 

13.  Evidence  that  when  trains  approached  a 
certain  crossing  they  customarily  gave  cntain 
signals,  which  were  required  by  statute  to  be 
given  by  a  locomotive  when  atrout  to  cross  a 
public  road,  is  admissible  to  show  that  the  com- 

fiauy  regarded  the  road  in  question  as  a  pub- 
ic one,  and  that  it  was  its  duty  to  give  the  stat- 
utory signals  at  that  crossing. 

14.  It  is  the  duty  ot  a  railroad  company.  In  the 
operation  of  its  trains,  to  use  ordinary  care  to 
avoid  injuring  any  traveler  on  a  public  road 
crosfiinff  its  track. 

15.  Where  the  court  sufficiently  charges  on 
the  i3aue  of  contributory  negligence,  it  is  not 
necessary  to  repeat  the  charge  as  an  exception 
to  charges  on  other  phases  of  the  cose. 

16.  An  instruction  that,  if  the  jury  do  not  be- 
lieve that  the  servants  operating  the  engine 
which  struck  plaintiff  were  guilty  of  Degligencc 
in  failing  to  give  the  proper  signals  on  approach- 
ing the  crossing,  they  must  find  for  the  com- 
pany, does  not  place  the  burden  of  proving  such 
negligence  on  the  company. 

IT.  When  a  general  charge  is  sufficient,  sepa- 
rate charges,  which,  taken  collectively,  would 
tend  to  mislead  or  confuse  the  jury,  though  kv- 
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arately  not  objectionable,  are  properlr  tefosed. 

18.  It  la  not  necessary  to  define  preponderance 
of  evidence  in  the  instmctione. 

10.  An  instruction  that  the  less  opportnoity  or 
liability  a  person  had  to  discover  danger  by 
the  exercise  of  his  sense  of  sight,  when  volun- 
tarily entering  a  place  of  danger,  the  greater 
was  his  duty  to  use  his  sense  of  bearing,  was 
on  the  weight  of  the  evidence. 

Appeal  from  district  court,  Harris  county; 
John  O.  Tod,  Judge. 

Action  by  Walter  Eaten  against  the  Galves- 
ton, HarrlsbuTg  &  San  Antonio  Railway  Com- 
fMUiy.  From  a  Judgment  entered  on  a  verdict 
for  plaintiff,  defendant  appeals.  Affirmed. 

Baker,  Botts,  Baker  ft  Lorett  and  A  L. 
Jackson,  tor  appelant  Smith  &  Baldwin,  for 
appellee. 

GARKETT,  0.  J.  This  action  was  brougnt 
In  flie  district  court  of  Harris  county  by  Waiter 
Baten,  the  appellee,  against  the  appelant,  the 
Galveston,  Harrlsbut^  &.  San  Antonio  Railway 
Company  to  recover  damages  tat  personal  In- 
juries received  by  him  on  Nov^nber  20,  1896, 
In  a  cdUskm  between  a  wagon  wbldi  the  ap- 
pellee waa  driving  and'  a  locomotive  and  train 
of  cars  on  ly^ellanfs  raUroad  at  a  road  cross- 
ing In  Ft  Bend  county.  The  petition  alleged 
n^IIgence  on  the  part  of  appellant  In  falling 
to  have  a  headlight  at  ibe  front  of  Its  locomo- 
Uve;  that  it  carelessly  permttfed  tall  weeds 
and  brush  to  accupiulate  on  its  right  of  way,  so 
as  to  hide  the  track  from  view;  In  falling  to 
ring  the  bell  and  blow  the  whistle  of  its  loco- 
motive, aa  provided  statute,  In  approach- 
ing the  crossing;  and  the  great  rate  of  speed 
at  which  the  locomotive  was  being  run.  The 
appellant  demurred  to  the  petition,  and  ahto 
pleaded  general  denial,  and  not  guilty,  and  that 
the  Injury  to  appellee  resulted  from  his  own 
contributory  negligence  In  falling  to  exercise 
ordinary  care.  There  was  a  trial  by  Jury, 
which  resulted  In  a  verdlot  and  Judgment  in 
favor  of  the  appellee  for  the  sum  of  $:t,000. 
The  crossing  where  the  collision  occurred  was 
In  the  plantation  of  Dyer  and  Bertrand,  m  Ft. 
Bend  county,  about  three  miles  east  of  Rich- 
mond, and  a  little  over  one-half  a  mile  east  of 
a  station  called  Harlem.  The  road  runs  east 
and  west,  and  Is  upon  a  level  with  the  sur- 
rounllng  country.  The  collision  occurred  about 
dark  in  the  evening.  Appellee  was  driving 
along  a  wagon  road  running  north  and  south, 
and  crossing  tbe  railroad  at  rl^t  angles,  and 
Intersecting  tbe  Richmond  and  Stafford  public 
road,  abont  250  yards  north  of  the  railroad 
croBShig.  Tbe  farm  In  ttie  vicinity  of  this  cross- 
ing, and  soQth  of  tbe  railroad  crossing,  was  an 
open  level  field,  In  which  cotton  was  cultivat- 
ed Appellep  approached  tbe  crossing  from  the 
sontb,  and  there  was  nothing  to  obscure  tbe 
track  from  hli  sight,  miless,  aa  all^d  and  tes- 
clfled  to  by  a  number  of  witnesses,  there  was  a 
growth  of  high  weeds  along  the  right  of  way. 
On  the  north  side  of  tbe  railroad  was  a  resi- 
dence and  a  gin  house  and  other  bouses.  The 
height  of  the  rallroAd  embankment  above  The 
natnral  surface  of  tbe  ground  at  tbe  crossing 


is  8^  feet.  Tbe  track  was  incloeed  by  a  right 
of  way  fence  about  4  feet  high.  This  fence 
was  about  17  feet  from  the  nearest  rail  of  tbe 
track.  On  Norember  20th,  the  date  of  tbe  ac- 
cident, the  sun  set  at  5:18  o'clock,  and  the 
train  was  due  at  the  place  about  5:40  o'clock 
p.  m.  Some  of  the  witnesses  testified  that  the 
collision  occurred  about  dark,  fixing  the  time 
as  late  as  7  o'clock.  Appellee  stopped  bis  team 
about  190  yards  south  of  the  crossing,  to  let 
some  persons  riding  with  him  get  out  of  tbe 
wagon,  and  at  the  time  lotted  and  listened  tax 
the  train,  but  did  not  see  or  bear  it.  He  then 
drove  on  at  a  trot,  until  be  reached  the  right 
of  way  fCTce,  when  be  slackened  his  speed, 
and  drove  upon  tbe  crossing,  and  was  struck  by 
tbe  engine.  There  was  riding  with  him  in  the 
wagon  at  tbe  time  a  boy  named  Gonzales,  ^e 
boy  and  one  of  the  mules  drawing  the  wagon 
were  killed,  and  one  of  appellee's  legs  was 
broken.  He  received,  also,  severe  wounds  on 
his  head  and  other  parts  of  his  body.  In  addi- 
tion to  bis  suffering  at  the  time  be  received  the 
Uijuries  and  since,  his  capacl^  for  labor  has 
been  greatly  diminished,  and,  altogether,  he  sus- 
tained damage  fully  to  tbe  amount  of  the  ver- 
dict. He  testified  that  be  earned  from  $40  to 
$45  per  month  as  a  fbrm  laborer,  and  was 
working,  diortly  before  the  accident,  at  (1.25 
per  day.  He  was  also  permitted  by  the  court 
to  testis  that  he  owned  some  land  and  cnlti- 
vated  It,  and  raised  as  much  as  8  or  10  bales 
of  cotton,  also  com,  potatoes,  etc.,  and  tbe 
value  of  tbe  cotton  was  from  7  to  8  cents  per 
pound.  This  evidence  was  objected  to  by  the 
appellant,  and  will  be  noticed  further  on.  There 
was  considerable  conflict  In  tbe  testimony  about 
the  several  acts  ot  negligence  alleged  in  the 
petition,  except  the  rate  of  speed  ttt  which  the 
trabi  was  running.  While  the  witnesses  differ- 
ed as  to  the  rate  of  qwed,  tbey  all  agreed  that 
the  train  was  running  fast  Some  of  the  wit- 
nesses testified  that  tbe  locomotive  bad  no 
beadligbt  bumtaig,  iiblle,  on  the  other  band,  the 
engineer  says  that  tt  was  Ughted  at  Rosenberg, 
and  was  bumbig  at  the  tbne,  and  was  cor- 
roborated bf  aereral  witnesses  bi  his  state- 
ment that  tne  light  was  burning.  Tbere  was 
also  a  confltet  In  the  evidence  about  the  glvhig 
of  the  Signals  at  the  crossing,  some  of  the  wit- 
nesses stating  that  no  signals  were  given, 
vriille  others  said  tbat  the  usual  slgnabi  were 
given.  Quite  a  number  of  witnesses  testified 
that  tb^  was  a  heavy  growth  of  large  high 
weeds  along  the  right  of  way  which  obscured 
tbe  track,  and  tall  enou^  to  prevent  the  ap- 
pellee from  seeing  a  train  of  cars  running  there- 
on. The  height  of  tbe  weeds  was  placed  from 
12  to  20  feet.  On  the  part  of  appellant  there 
was  evidence  to  show  that  tbe  weeds  along  the 
right  of  way  were  cut  daring  the  latter  part  of 
October,  and  tbat  at  tbe  tbne  of  the  accident 
tiiere  were  no  weeds  on  tbe  right  of  way. 
Plx^)gmpbk:  views  takm  December  11,  1895, 
from  points  on  the  road  south  of  tbe  crossli^, 
were  pnt  In  evidence,  and  from  them  it  ap- 
peared that  at  tbe  time  there  was  no  obstruc- 
tion, and  tbat  tbe  track  and  a  train  of  cara 
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Mlaadiag  .on  .lt  -rere  daaidy  vtelble  tnm  tbe 
aeveral  points  on  Ae  road,  md  tliwe  were  » 
weeds  to  obttnict  the  view.  On  the  flrtt  trial 
of-the  caae,  wMch  resulted  in.a.  mUtrlal,  a  num- 
ber of  appellee'e  wUseuKS,  in  .accounting  for 
the  difference  in  the  weeds  at  the  time  the 
pbotographa  were  taken  ,  and  at  the  time  of 
the  accident,  testified  that  there  had  been  a 
heavy  frost  wUch  kiUed  the  folia  se  .and  cat 
down  the  h^ht  of  the  weeds  some  two  fecL 
This  was  the  only  way  In  which  the  .abaoioe 
of  the  weeds  was  then  aoooonted  for.  On  the 
second  triaj,  which  resulted  -In  the  Jodgment 
now  appealed  from,  witnesses  were  Introduced 
who  testified  that  the  weeds  were  aot  out  nntU 
after  tbe  date  of  the  accident,  and  there  was 
also  the  same  evldeaee  In  regard  to  the  frost 
having  reduced  the  helfldituia having  killed  the 
Collage.  The  mad  al<Hig  whieb  the  wpeUee 
was  driving  and  whieh  crossed  the  -tcack  of  ap- 
peUant  had  beoiJn  use  fbr  25  or  30  years.  It 
lay  in  an  inclosure  of  some  21,000  acres,  in- 
doding  the  plantations  of  I^r  -and  Bertruid 
and  others.  It  waaahown  that  it  was  not  rec- 
ognixed  by  the  eommissloBers'  oonrt  as  a  public 
road  by  tbe  appointment  of  evarsaers  and.  hands 
to  work  It,  and  some  of  the  witnesses  testified 
that  It  was  only  a  {iclmte  road  across  -the  land 
«f  Dyer  and  Bertrand  for  their  own  private 
use,  and  was  used  by  others  only  -by  their  per- 
mission; while,  on  the  other  hand,  there  was 
testimony  to  prove  that  the  road  -had  baan 
nsed  by  the  public  for  a. number- of  yean  be- 
fore Oyer  and  Bertrand  bought  the-iand  acrwa 
which  It  xaj,  and  was  used  by  people  gen- 
erally living  soDth  of  the  railroad  and  on  the 
river  below  to  go  to  the  gin,  and  to  go  to  the 
town  of  Richmond,  by  entering  the  public  road 
which  ran  north  of  the  railroad.  There  was 
much  evidence  as  to  tte  pubUc  use  of  the 
road,  and  that  it  had  been  recognized  and  used 
hy  the  public  fi>r  at  least  25  years.  The  evl* 
dence  upon  ail  these  issues  of  fact  was  plain- 
ly sufficient  to  support  the  verdict  of  the  jury 
that  the  road  was  a  public  road;  that  the  ap- 
pellant was  negligent  In  permitting  weeds  to 
grow  along  Us  track  high  enough  to  obstruct 
the  view  of  a  train  of  cars  from  the  road;  in 
falling  to  give  the  signals  required  by  statute 
at  the  crossing;  and  in  flTHl^«g  that  the  acci- 
dent was  the  proximate  cause  of  the  negli- 
gence stated.  On  the  other  h.'uid,  the  evi- 
dence supported  the  finding  that  the  appellee 
was  Injured  without  fouit  on  tils  part,  and  sus- 
tained damages  to  the  amount  of  tlie  verdict. 
In  support  of  the  verdict  we  conclude  that  the 
facts  were  as  found  by  the  jury. 

The  appellee  has  filed  a  motion  to  strike  out 
the  statement  of  facts  and  bills  of  ezcepHoo 
because  tliey  were  not  got  up  In  -acooidanfie 
with  the  rules  prescritied  by  the  supreme  court 
While  the  statement  of  facts  Is  subject  to 
criticism,  and  embodies  too  much  of  the  tes- 
timony of  ths  wltnesass,  and  is  much  longer 
than  Is  necessary,  we  are  not  prepared  to 
state  that  It  Is  so  flagrant  a  violation  of  the 
rules  as  to  require  as  to-strlke  It  out,  especial- 
ly since  the  brief  of  the  appellant  has  pre- 


sented the  sM^sal  and  stated  tlie  inaterial  Baets 
iwrtntatng  to  Ike  points  to  be  de<^ded  In  a 
condensed  form,  and,  taken  In  eomnection  wltb 
the  brief  of  the  appellee,  has  relieved  the 
court  of  the  necessity  of  narfminigg  the  vec' 
OEd.  There  -were  many  Issaee  before  the  Jury 
which  may  account  to  a  oooslderable  degree 
for  the  great  length  of  the  statement  of  facts. 
7be  bills  of  exception  might  have  been  great- 
ly reduced  in  number  and  embodied  In  much 
less  space  than  that  taken  up  In  the  record, 
but  we  do  not  feel  that  we  ought  to  refase  to 
CDBslder  them  merely  on  that  account  Tfae 
motion  will  be  overroled. 

Appellant  excepted  lo  that  part  of  the  peti- 
tion which  alleged  the  rapid  speed  c£  the  train 
as  negligence  on  Its  part  and  also  requested 
an  instruction  to  the  Jury  to  disregard  all  evi- 
dence touching  Che  speed  of  apprilant's  train. 
While  the  statute  does  not  prescribe  the  rate 
of  speed  at  which  a  train  should  be  run  at  pub- 
lic cross  logs,  still  It  was  pertinent  to  the  g^- 
eral  issue  of  negligence  to  inquire  whether  or 
not  appellant's  train  was  being  run  at  a  great- 
er rate  of  speed  than  was  prudoit,  considering 
all  the  circumstances,  and  we  do  not  think 
that  there  was  any  error  In  refusing  to  give 
the  instruction  requested;  at  any  rote.  It  waa 
admissible  as  a  part  of  the  res  gestae  bearing 
uiwn  the  facts  In  the  case.  As  to  the  excep- 
tion. whUe  it  would  follow  also,  from  what 
we  have  said,  that  we  do  not  think  that  there 
was  any  error  in  overruling'  It,  still  we  are  not 
called  upon  to  pass  upon  that  question,  be- 
cause the  exception  was  addressed  to  a  [dead- 
lag  which  was  not  In  the  record,  and  which 
bad  been  abandoned,  and,  while  the  allegation 
appears  in  the  pleading  which  Is  found  In  the 
record,  It  may  not  have  appeared  la  the  dis- 
carded pleading.  The  allegations  of  the  peti- 
tion that  the  appellee  was  a  man  of  family, 
and  provided  well  for  them  and  for  himself, 
and  earned  $40  a  month,  which  went  to  the 
support  of  himself  and  family,  were  Immate- 
rial facta,  about  which  no  evidence  was  Intro- 
duced, and  these  allegations,  also,  may  not 
have  appeared  la  the  abandoned  pleadings. 

There  are  several  assignments  of  error  upon 
the  action  of  the  court  In  overruling  motions 
made  by  the  appellant  to  suppress  and  ex- 
clude the  depositions  of  some  of  the  witnesses. 
This  action  of  the  court  was  had  at  a  term  of 
the  court  previous  to  the  trial,  and  the  bills 
of  exception  were  not  taken  until  the  trial  of 
the  case  was  had,  which  was  at  a  sutMequent 
term,  and,  because  the  bills  were  not  taken  at 
the  term  at  which  the  ruling  was  made,  tliey 
will  be  disregarded.  Without  stating  the  as- 
signments of  error  and  the  objectioos  at 
length,  we  only  refer  to  and  sustain  the  action 
of  the  court  as  set  out  In  the  ninth  and  tttnth 
assignments  of  error  in  appellant's  brief,  in 
admitting  the  testimony  of  the  several  wltneas- 
es  named  therein.  At  the  trial  the  aj^Uee, 
Walter  £aten,  while  a  witness  for  ^^'■"WH. 
was  permitted  to  testify.  In  reiqmnse  to  ques- 
tions asked  him  by  coanacO.  that  he  ploved 
and  hoed  and  raised  cotum,  com,  and  potatoes; 
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that  he  liaa  about  25  jusm  of  land,  and  nlied 
from  200  to  400  bashda  of  corn,  If  it  waa  a 
good  crop  Tear,  and  from  8  to  10  balaa  of  cot- 
ton, and.  If  not  a  good  crop  year,  he  ralaed 
about  260  buahela  of  com,  and  txom  8  to  10 
bolea  of  cotton;  that  cotton  waa  worth  7,  7)^ 
and  8  cents  per  poand,  and.  would  aTecage 
abont  940  per  bale.  The  appelant  objected  to 
the  evidence,  on  the  ground  that  the  facti  In> 
quired  aboot  were  Irrelevant  under  the  idaad- 
ing.  and  were  too  mnote  and  speculative  to 
constitute  a  proper  meunre  of  damagea.  If 
the  court  bdow  waa  In  emtr  In  holding  thai 
the  evidence  vras  adnUssibl^  the  error  could 
not  have  affected  the  reanlt.  and  was  thertfore 
Immaterial.  There  waa -no  contradiction  of 
the  teatlmony  that  appellee  UMially  earned 
from  fB5  to  $40  a  month  before  he  was  In* 
Jured,  and,  upon  a  comparison  at  the  evidence 
It  Beema  that  no  Injury  could  have  resulted* 
alnoe  the  damages  would  be  as  great  referred 
to  a  proper  stan^rd  aa  thejr  would  be  refei^ 
red  to  the  testinumy  with  regard  ta  tba  'ntue 
of  the  cropa  i&lsed  hy  the  appellee. 

Appellant  baa  assigned  aa  error  the -charge 
of  the  court  In  which  the  jury  were  Instructed 
aa  to  the  statutory  duty  of  the  appellant  to 
blow  the  whl^e  and  ring  the  bell  of  the  loe<H 
motive  when  about  to  croaa  any  public  road, 
because  the  charge  was  not  called  for  by  the 
evidence.  As  stated  in  our  eondualons  of 
fact,  the  evidence  was  amply  suffldent  to  show 
the  public  use  of  the  road.  Railway  COb  v< 
Lee,  70  Tex.  490,  7  S.  W.  857:  Hallway  Go.  v. 
Bridges,  74  Tex.  621,  12  S.  W-  210.  It  was 
shown  that  road  waa  used  by  the  public,  and 
had  been  for  a  long  time,  and  that  the  appel- 
lant recognized  the  crossing  as  a  public  cross- 
ing by  the  construction  of  cattle  guards,  main- 
taining the  crossing  and  the  use  of  tJie  sig- 
nals in  approaching  It  In  this  connection 
there  was  no  error  In  receiving  testimony  to 
show  that  It  was  the  custom  to  give  tbe  stat- 
utory signals  on  approaching  this  crossing. 
We  deem  It  unnecessary  to  fallow  the  ai;^>^ 
lant  with  a  dlacuaslou  of  the  law  ia  regard  to 
public  highways,  and  the  necessity  of  dedica- 
tion and  acceptance  by  tbe  public  of  laud  In- 
tended aa  a  highway,  for  we  regard  tliese 
queetlona  as  settled  by  the  decisions  above  ciU 
ed.  The  court  gave  the  Instructions  approved 
In  Hallway  Ca  v.  Lee.  and,  upon  the  whole, 
the  charge  was  correct  The  charge  complain^ 
ed  of  In  the  seventeenth  assignment  of  error  Is 
not  open  to  objection  that  it  submits  a  j^nnd 
of  negligence  not  alleged  in  the  pleadings.  It 
was  the  duty  of  appellant,  in  the  operation  of 
its  trains,  to  exercise  ordinary  care  to  avoid  in- 
juring any  person  who  might  be  traveling  up- 
on such  road  or  highway  crossing  Its  track, 
and  it  was  proper  to  Instruct  the  jury  to  that 
efTect  The  court  snftldently  charged  upon 
the  lasoe  of  contributory  negUgence,  and  It 
■was  not  necessary  to  repeat  this  instruction 
aa  an  exception  to  other  portloBs  of  the  c^rge 
upon  other  phaaes  of  the  caset  consequently 
there  waa  no  oror  In  that  portion  of  tbe 
charge  complained  of  In  the  twenttetb  assign- 


ment:of  eErar.-  An  oaunlnation  of  0»  entire 
t3tKts»  of  iho  conxt  shows  it  to  be  a  deu 
and  fair  espoaltlon  of  the  lanr  In  the  case; 
and  where  Oie  Jury  are  bdd,  aa  shown  by  the 
twenty-flrst  aaslsnment  of  enor,  that  If  they  do 
not  belteve  tiiat  tbe  app^ant'a  servants  ht 
duufe  of  the  locomotive 'engine  that  stradc 
appeUee  were  guilty  of  negUsenco  hi  fafltng-to 
ring  the  beU  and  blow  the  wlilatle,  tben  they 
need  Inquire  no  fUrttnr,  but  wUl  find  for  tlM 
appcUant.  the  <  language,  taken  In.  comeetion 
with  tbe  remaining  charge  of  tbe  court,  evi- 
dently requires  tbe  jury-to  find  that  the  appel- 
lant's servants  were  guilty  of  negligence  in 
the  matter  charged,  upon  before  they  could  re- 
turn a  verdfct  agaluat  It,  and  does  not  place 
the  burden  of  proof  on  the  appellant;  and.  In 
this  connection,  the  refusal  of  the  court  to  give 
the  special  charge  No.  8,  adied  by  the  appel- 
lant waa  not  error.  It  was  contended  bi  the 
twenty-second  astfgnment  of  error  that  there 
waa  no  evidence  from  which  It  conld.be  In? 
fnred  that  the^atture  to  hare  a  headUght  was 
a  proximate  cause  of  the  coUlston.  Several  of 
tbe  witnassea  t^fylns  as  to  the  time  of  the 
colllalon.  stated  that  .It  waa  about  7  o'dodt, 
about  daxlE,  ete.,  and  it  snffldoitly  appeared 
that  the  time  was  some  time  after  sundown, 
BO .  the  jury,  may  have  bellaved  that  the  ab- 
sence of  a  heaffight  contrUiuted  to  prevent  the 
appellee  from  seeing  the  train  after  be  bad 
gotten  near  the  track.  By  a  number  of  spe- 
cial charges  <the  appelant  selected  out  particu- 
lar phases  of  the  case,  and. requested  Instruc- 
tions thereon  to  the  Jury,  Without  noticing 
these  in  detail,  we  only  state  that  to  have 
these  B^mrate  charges  would  have  tended  to 
mislead  and  confuse  the  jury,  and,  although 
thwe  may  have  been  no  objecUon  to  them 
singly  on- account  of  error.  It  was  proper,  in 
view  of  the  general  charge  of  the  court  to  re- 
fuse the  Instructions,  It  waa  not  error  to 
r^se  tbe  Inatructlon  asked  by  the  a^ellant 
seeking  to  define  "proximate  cause."  It  waa 
so  daborate  that  its  effect  woidd  have  prob- 
ably beoL  to  confuse  the  jury.  Fn»n  the  facta 
of  the  case,  the  court  waa  not  .adled  upon  to 
g^ve  any-  further  definition  of  *iiroximato 
caoae"  than  that  already  given..  Tbe  charge 
at  the  court  xxpoa  the  questions  raised  by  the 
thirtyttilrd  and  thirty-fourth  aaalgnmenta  of 
error,  in  reapeet  to  contributory  negligence 
and  Oie  preponderance  of  evldmce,  was  snfll- 
cleutly  explicit  and  there  waa  no  error  in  r». 
fusing  the  instmction  requested  by  the  appel- 
lant, as  ahown  by  these  assignments.  At  the 
request  of  appellant,  the  court  gave  tbe  jury 
Instructkm  upon  the  question  of  contributory 
negl^ence,  fully  covering  tbat  refused  and  sat 
out  In  the  thirty-third  assignment  It  waa 
not  necessary  to  define  preponderance  (rf  evi- 
dence. Railway  Ck>.  v.  Reagan  (Tex.  CUT.  App.) 
34  a.  W.  706.  Special  charge  No.  13,  hi  ad- 
dition to  being  unnecessary  in  view  of  tbe  in- 
structions already  given,  waa  subject  to  the 
criticism  that  It  was  a  charge  upon  tbe  weight 
of  tbe  evidence,  in  that  the  jury  wwe  instruct- 
ed that  the  leas. opportunity  or  ability  a.pw 
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son  had  to  diacover  danger  by  the  exercise  of 
bis  sense  of  sight,  when  Toluntarlly  entering 
Buch  a  place  of  danger,  the  greater  was  his 
duty  to  use  his  sense  of  hearing.  The  re- 
maining assignments  of  error  all  attack  the 
verdict  of  the  jury  as  being  contrary  to  the 
great  weight  of  evidence.  As  stated  In  our 
concluslons  of  fact,  we  are  of  the  opinion  that 
tbe  verdict  was  supported  by  the  evidence,  and 
sbould  not  be  disturbed.  The  Judgment  of 
Hie  court  htHow  will  be  afflnned.  Affirmed. 


WALHOEFER  et  al.  v.  HOBGOOD  et  aL 

(Ooart  of  Civil  Appeals  of  Texas.    Feb.  23, 
1898.) 

VaXOH— RiOHT  TO  CkANQB— PlIADIIIO— JDRISDIO- 
nOH— OMBCTIOSB— MratTSAeaa— liAXPLOBD 
AND  TkNAXT  —  LlBNB  —  WaIVBR. 

1.  A  co-defendant  cannot  sever  a  suit  so  as  to 
be  sued  In  the  county  of  his  residence,  where 
the  other  defendant  is  a  resident  of  the  county 
wherein  the  suit  ia  Iwrought. 

2.  Objections  to  a  petition  contaJniog  a  false 
averment  of  tbe  amount  claimed  to  confer  ja- 
risdiction  can  be  taken  only  by  plea  and  proof. 

8.  Willingness  of  tbe  mortgagees  to  author- 
ize a  sale  of  mortgaged  property  will  not,  with- 
out consent,  give  a  nght  to  sell. 

4.  Tbe  fact  that  mortgagees  consented  to  a 
sale  of  part  of  tbe  property  to  pay  a  prior  lien, 
did  not  waive  their  lien  on  the  other  property 
covered  thereby. 

5.  Where  the  landlord  and  the  mortgagees 
consented  to  the  mortgagor's  selling  part  of 
the  mortgaged  property  to  discharge  the  land- 
lord's lien,  such  lien  was  waived  to  the  extent 
of  tbe  value  of  the  property  sold. 

Appeal  from  Hays  county  court;  Bd  R. 
Kone,  Judge. 

Action  by  Hobgood,  Brown  &  Co.  agaJnst 
Walhoefer  Bros.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.  Affirmed. 

This  IB  a  suit  brought  in  Hays  county  by 
appellees,  Hobgood,  Brown  &  Co.  against  ap- 
pellants, Walhoefer  Bros.,  a  firm  of  mer- 
chants composed  of  August  and  Robert  Wal- 
hoefer, both  alleged  to  reside  In  Comal  coun- 
ty, and  against  Henry  Harvey,  for  damages 
for  alleged  conversion  of  certain  cotton  upon 
which  plaintiffs  had  a  Hen  by  two  mortgages, 
given  to  secure  two  promissory  notes.  Tbe 
petition  shows  that  on  tbe  10th  day  of  Jan- 
uary, 1894,  C.  P.  Hobgood  and  J.  R.  Brown 
were  partners,— Arm  name  Hobgood  & 
Brown,— on  which  date  Henry  Harvey  exe- 
cuted to  them  his  promissory  note,  to  wit: 
"$84.42.  San  Marcos,  Texas,  Jany.  10th, 
1894.  Sept.  1st  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  Hob- 
good &  Brown  eighty-four  *Vioo  dollars, 
with  exchange  at  San  Marcos,  Texas,  with 
10  per  cent.  Interest  per  annum  from  date 
nntll  paid;  and.  In  tbe  event  default  Is  made 
In  payment  of  tbe  note  at  maturity,  and  It  Is 
placed  In  the  hands  of  an  attorney  for  col- 
lection, or  suit  Is  brought  on  the  same,  then 
an  additional  amount  of  ten  per  cent,  on  the 
principal  and  Interest  of  this  note  shall  be 
added  to  same  as  collectkm  fees.  Henry 


Harvey."  The  usual  averments  are  made 
showing  the  liability  of  Harvey  on  the  note, 
wblch  was  Indorsed  to  Hobgood,  Brown  & 
Co.  It  Is  further  shown  that  at  the  same 
time  Harvey  executed  to  the  same  payees  a 
chattel  mortgage  to  secnre  the  note  on  all 
the  crop  of  cotton  and  corn  produced  during 
tbe  year  1894  on  the  farm  of  one  Nalle,  situ- 
ated In  Hays  county,  and  described  as  "Joe 
Nalle  farm,  situated  In  Hays  county,  about 
8  miles  In  a  south  direction  from  San  Mar- 
cos, Texas,"  in  which  mortgage  Harvey  ex- 
pressly authorized  Hobgood  &  Brown,  in  the 
event  the  note  should  not  be  paid  when  dne, 
to  take  possession  of  the  crops,  and  sell  tbe 
same,  and  apply  the  proceeds  to  the  pay- 
ment of  the  note  and  costs  of  collection,  and 
the  balance.  If  any,  to  be  paid  to  Harvey. 
The  petition  shows  that  the  foregoing  claim 
was  Indorsed,  and  transferred  to  plaintiffs. 
Tbe  petition  also  shows  that  on  the  Slst  of 
January,  ISM,  Harvey  made,  executed,  and 
delivered  to  plaintiffs  another  note  for  $150, 
due  September  1,  1894,  bearing  10  per  cent. 
Interest  per  annum  and  10  per  cent,  attor- 
ney's fees,  which  note  was  secured  by  a  like 
mortgage  upon  all  his  Interest  In  the  crops 
raised  on  the  Nalle  farm  In  the  year  1894, 
describing  the  farm  as  "the  Joseph  Nalle 
farm,  situated  In  Hays  county,  about  6  miles 
In  a  west  direction  from  San  Marcos";  which 
mortgage  also  authorized  plaintiffs  to  take 
possession  of  said  crops  in  case  the  note  was 
not  paid  at  maturity,  and  to  sdl  tbe  same, 
and  apply  the  proceeds  to  the  payment  of 
the  debts  secured,  and  costs,  etc  It  Is  also 
alleged  that  the  farm  described  In  botb  mort- 
gages was  the  same  farm,  and  mortgaged 
Harvey's  Interest  in  all  tbe  crops  of  com 
and  cotton  raised  on  sMd  farm,  which  was. 
In  fact,  situated  In  Hays  county,  about  seven 
miles  from,  and  In  a  southwesterly  direction 
from,  the  town  of  San  Marcos,  in  said  conn- 
ty.  It  is  also  alleged  that  the  mortgagee: 
were  both  filed,  deposited,  and  duly  regis- 
tered In  Hays  county,  as  required  by  law  in 
case  of  chattel  mortgages,  at  tbe  time  of 
their  respective  dates;  that  Harvey  owned 
certain  interests  in  the  crops  of  com  and 
cotton  raised  on  the  farm  In  the  year  1894. 
subject  to  plaintiffs*  Hen,  which  the  defend- 
ants took  and  converted  to  their  own  use,  to 
plaintiffs'  damage  $500.  Prayer  for  Judg- 
ment against  all  the  defendants  Jointly  and 
severally  for  their  damages  in  a  sum  equiv- 
alent to  the  amount  found  to  be  due  on  the 
notes,  principal,  Interest,  and  attorney's  fees. 
The  defendants  Walhoefer  Bros.,  being  resi- 
dents of  Coma)  county,  filed  a  sworn  plea  In 
abatement,  claiming  tbelr  privilege  to  be 
sued  In  Comal  county,  and  a  misjoinder  of 
parties  defendant.  Also  asked  that  Sleyden, 
Oiarkson  &  Robards  be  made  parties  de- 
fendant, upon  tbe  ground  that  they  had  re- 
ceived cotton  of  Harvey  subject  to  plaintiffs' 
mortgages;  all  of  which  pleas  were  by  the 
court  overruled.  Defendants  Walhoefer  Bros, 
also  answered  by  general  denial,  and  tbat 
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they  Tere  bona  fide  Innocent  parchaBers  of 
the  cotton  from  Harrey  for  a  ralnable  con- 
sideration, Btter  It  ^raa  baled,  and  affirmed 
that  the  cotton  was  not  described  In  the 
mortsages  of  plaintiffs;  that  Harrey  bad 
authOTlty  from  {dalntlffs  to  sell  them  the  cot- 
ton, and  hence  the  mortgages  were  by  plain* 
tiffs  waived.  They  also  show  that  there 
was  a  landlord's  Hen  for  rent  for  $676  on 
said  crops;  that  Harvey,  with  plaintiffs'  con- 
sent, sold  the  cotton  to  procure  money  to 
pay  the  rent,  which  money  was  bnmed  when 
Harvey's  house  was  destroyed  by  fire;  that 
the  landlord,  Jos.  Nalle,  levied  a  distress 
warrant  on  the  cotton  In  Walhotfer  Bros.* 
possession;  that  the  latter  parcbased  NaXle's 
claim  and  landlord's  Hen  In  a  compromise 
with  Nalle,  which  Is  superior  to  plalntUts' 
lien,  and  that  Walhoefer  Bros,  did  not  re- 
ceive enough  com  and  cotton  to  satisfy  their 
i;a«f erence  landlord's  lien.  Othw  pleadings 
need  not  be  set  out 

Plalntlffg  read  In  evidence  Ihdr  two  notes, 
the  first  note  transferred  to  plalntlflb,  and 
the  chattel  mortgages,  which  niortt;ag«i  wen 
deposited,  filed,  and  registered,  as  required 
by  law,  to  secure  lien  for  chattel  mortgages 
In  Hays  county,  where  the  Nalle  farm  of  200 
acres  was  situated,  160  acres  of  which  were 
in  cultivation.  There  was  but  one  NaUe 
farm  in  Hays  county,  situated  about  seven 
miles  southwest  of  San  Marcos,  and  was  oc- 
cupied and  cultivated  by  Harrey  in  the  year 
1894,  and  was  Identified  as  the  farm  referred 
to  m  plaintiffs' mortgages.  Harvey  was  Nalle's 
tenant  on  the  farm  fonr  years,  including 
the  year  1801.  There  were  200  acres  in  the 
farm,  but  only  about  ISO  acres  in  cnltlra^ 
tlon.  Harrey  himself  cultivated  40  or  60 
acres  of  the  land  In  cotton  and  10  acres  In 
rom  In  the  year  1894,  and  had  sublet  the 
residue  to  Mexicans  for  one-third  of  the  cot- 
ton. The  testimony  shows  that  of  the  cot- 
ton raised  on  the  farm  In  1894  Walhoefer 
Bros,  bought  some  from  Harvey  and  some 
from  the  Mexican  tenants.  There  were  12 
bales  bought  by  Walhoefer  Bros,  from  Har- 
vey, which  were  sold  to  them  the  10th  of 
October,  1894,  for  $317,  to  pay  rent  to  Nalle, 
who,  by  contract,  had  a  Hen  on  the  crops  for 
rent  and  advances  amounting  to  $675.  Har- 
vey's house  was  destroyed  by,  fire  two  days 
attex  be  had  received  Ihe  $317  for  the  12 
bales  sold  to  defendants  Walhoefer  Bros., 
and  the  money  was  destroyed  In  the  fire. 
Nalle,  Harrey'B  landlord,  then  Instituted  dis- 
tress warrant  proceedings  f^alnst  Harrey.  to 
recorer  his  rents,  and  the  distress  wamnt 
was  levied  on  the  12  bales  of  cotton  bought 
by  Walhoefer  Bros,  from  Harvey,  then  In 
their  cotton  yard  at  Hunter,  Oomal  county, 
and  on  the  20th  of  October,  1894,  upon  6 
other  bales  In  the  gin,  8  of  which  belonged  to 
Harvey's  subtenant,  CastiHo,  and  the  other 
3  bought  by  Walhoefer  Bros,  from  Harvey's 
subtenants,  miese  six  bales  were  moved  by 
the  dierifl  to  the  cotton  yard  of  Walhoefor 
Bros,  at  Hunter.  Walhoefer  Bros,  then  went 


to  Austin,  and  compromised  with  Nalle,  pnr^ 
chasing,  October  22,  1804,  the  tetter's  claim 
for  rent  and  advances  for  $425  paid,  Nalle 
stipulating  In  his  transfer  that  the  "conces- 
sion of  $1S0  Is  made  tot  the  benefit  of  Henry 
Harrey,  and  not  more  than  the  amount  of 
$126  Is  to  be  eoUected  from  him,  the  said 
Harvey,  on  the  within  lease  after  October 
22,  1804."  The  sheriff  was  then  Instructed 
to  release  the  IS  bales  of  cotton  held  by  him 
under  the  levy  of  the  distress  warrant  In 
Walhoefer  Bros.'  cotton  yard,  and  this  was 
dcHie,  leaving  the  18  bales  In  the  possession 
of  Walhoefer  Bros.  They  then  toob  posses- 
sion of  the  farm,  tellhig  Harvey  that  they 
hod  bought  the  crop  from  Nalle.  They  did 
not  take  charge  of  the  subtenant's  cotton. 
They  put  in  pickers,  gathered  Harvey's  cot- 
ton, and  paid  for  pickers  to  help  the  Mexi- 
can buying  some  of  their  cotton,  and  pay- 
ing for  It.  Walbo^er  Bros,  did  not  take 
Harvey's  com.  Nalle  paid  them  $60  for  the 
com  for  Harrey,  and  th^  left  It  for  him. 
Under  charge  of  the  court  the  jury  returned 
a  verdict  for  plaintiffs  against  defendants 
f nr  $216.33,  for  which  amount  judgment  was 
rendered  against  -aU  the  defendants,  and 
Walhoefer  Bros,  have  appealed. 

F.  3.  Maler  and  Cook  &  McBride,  for  ap- 
pellants.  Brown  &  Prltchett.  for  appellees. 

COLLABD,  J.  (after  stating  the  facts).  L 
There  was  no  error  In  OT»mUng  defendant 
Wolhoefer  Bros.'  plea  of  privilege.  Jurisdic- 
tion propwly  attached  to  defoidant  Harvey, 
who  resided  In  Hays  county,  and  the  other 
defendants,  residing  In  Comal  county,  being 
properly  Joined  as  defendanta  in  the  action, 
could  not  sever  the  suit,  to  be  sued  In  the 
county  of  their  residence. 

2.  The  court  below  had  Jurisdiction  of  the 
amount  sued  for.  The  petition  was  not  de- 
murraUe  upon  the  ground  that  13te  amount 
sued  for  was  not  within  the  Jnrlsdlctltm  of 
the  court,  and  if  the  averments  of  amount 
cteimed  were  fals^  stated  to  confer  Juris- 
diction, such  fact  could  only  be  made  avail- 
able by  Idea  and  proof  of  the  sam&  Carter 
v.  Hubbard,  79  Tex.  368, 16  8.  W.  882;  Wanke 
T.  Folt,  80  Tex.  691.  16  H.  W.  329. 

3.  There  was  no  error  In  refusing  to  give 
to  the  Jury  defendants'  requested  charge  to 
the  effect  that  plaintiffs  had,  by  their  own 
testimony,  shown  that  they  had  waived  their 
Hen  on  the  12  bales  of  cotton  sold  to  Wal- 
hoefer Bros,  befbre  the  fire.  There  was  tes- 
timony tending  to  show  that  both  NaUe  and 
plaintiffs  had,  by  words,  acts,  and  conduct, 
permitted  Harvey  to  seU  the  cotton  to  nUse 
money  to  psy  the  rent,  but  the  testimony 
was  not  so  conduslre  and  uncontradicted  as 
to  warrant  a  peremptory  charge  that  the  Hen 
was  waired.  In  the  same  alignment  of 
error  appellants  complain  that  the  court  err- 
ed in  refusing  the  following  special  Instmc- 
tiou  requested  by  defendanta:  "If  you  be> 
lieve  from  the  evidence  that  any  of  the 

Digitized  by  Google 


588 


44  SOUTHWESTEBN  BBPOBTEIR. 


(Tex. 


pirinrtinii  Bfr.  HdbgDod.  Mr.  Brown,  or  Mr. 
Cartrlt^t;  amaented  or  w«e  vUllng  for 
Harvey  to  sdl  said  cotton,  tlia  tnrelTe  balu, 
*  *  *  in  such  caaa  cannot  racover 

from  Wallioeter  Bros;  tor  any  cotton  which 
Etamy  thin  sold  to  WaltaoeCw  Broa.** 
Thonglt  the  Qhai^  asked  may  hare  cm- 
tained  soma  correct  prludplea,  whlcli  were 
pn^ier  and  applicable  to  the  foetid  yet  It 
contained  an  erfoneons  proposition,  wblcb 
should  not  hare  been  gtven,  and  the  court 
did  not  err  la  refnsliu;  it  a»  presented.  If 
plalntiflb  wen  "willing"  fi>r  Harrey  to  have 
sold  the  cotton,  that  fact  alona  would  not 
hare  giren  Harroy  the  right  to  sell  and 
Walboefer  Braa  to  purchase  the  cotton. 
The  wiUlngnesB  to  auttiorize  the  sale  must 
hare  been  coupled  wftti  flwlr  consent,  which 
might  be  proved  by  words,  conduct,  etc. 
The  dercnth  requested  charge  should  not 
hare  been  given.  It  waa  that.  If  plafntlffs, 
or  any  one  at  tttem,  in  any  way  consented 
to  Harrey's  selling  the  cotton,  or  hy  words 
or  actions  gave  Harvey  to  understand  that 
he  might  sell  Itt  then  their  mortgage  lien  to 
waived,  and  tliey  cannot  reoovw  of  Walhoe- 
fer  Bros.  This  charge  waa  erroneous,  be- 
cause It  made  plalntilb  waive  their  lien, 
even  if  they  consented  to  the  sale  for  the 
purpose  of  paying  the  rent  They  may  tiave 
consented  to  the  sale  to  pay  the  rent  without 
waiving  their  lien  altogeth^.  They  still 
might  hare  recovered  to  the  extMit  of  their 
Uen  debt  for  ttae  converalon  of  other  ootton 
and  corn  to  whtdi  tbelr  Hen  applied.  The 
twelfth  requested  diarge  waa  upon  the 
weight  of  evidence,  and  Bhonld  not  have 
been  given.  The  thirteenth  requested  obat^ 
should  not  hare  been  given.  It  would  have 
ttdd  the  Jury  that;  tf  plalntlfBs  consented  to 
the  sale  of  the  cotton  to  pay  the  rent,  they 
waived  tJseIr  lien,  whether  the  money  was 
applied  to  tbe  ilea  del>t  or  aot.  This  is  not 
correct  If  Nalle  consented  that  Harvey 
mis^t  sell  the  cotton  to  pay  the  rent  and 
pUlntltTi  also  consented  to  the  ssle  tor  that 
purpose,  Nalle'a  lien  would  be  waived  to  the 
extent  of  the  value  of  the  cottm  so  sold,  bat 
Idaintlffs*  llm  would  not  be  affected  for  the 
full  amount  aa  to  the  residue  of  ttae  crop  to 
which  it  applied;  the  cotton  so  sold  not  be- 
ing anfflcient  to  pay  the  rent  The  assign- 
ment of  error  upon  the  fbregoing  requested 
charges  contains  the  same  vice  as  the  chan- 
ges themselves,  and,  viewed  in  any  aapect, 
It  is  not  well  taken. 

We  believe  the  court  correctly  inttmcted 
the  jury  as  to  the  method  of  arriving  at  ^he 
amount  of  plaintiffs*  damages  in  case  the 
landlord's  lien  bad  been  waived  In  part 
Walhoefer  Bros,  could  not  take  of  ttae  cropa 
more  in  value  for  the  rent  assigned  to  them 
than  1425,  and.  If  Nalle  had  waived  a  part 
of  tfaia  amount  defendants  would  not  be  en- 
titled to  it.  The  effect  of  the  transfer  by 
Nalle  to  Walhoefer  Bros,  of  the  rental  debt 
was  to  release  all  of  It  but  $425.  Besides 
this,  tiie  vary  cotton  9tAd  to  Walhoefer  Bros. 


waa  levied  upon  ftnr  the  rent,  and'  It  waa 
llaUe  for  it  unless  the  Uen  had  been  walT- 
ed.  In  any  event,  the  value  of  that  cotton 
should'  be  deducted'  ftom  the  rent  debt  ac- 
quired by  Walhoefer  Bros.  When  they  ac- 
quired the  claim,  tiiey  released  tbe  whole  18 
bales  from  the  levy  of  the  distress  warrant 
Dh^  are  not  In  a  poritlon  to  complain,  cer- 
tslnly,  as  to  the  value  ta  the  12  bales  of  cot- 
tm bought  by  them  of  Harvey,  leaving  out 
of  view  the  other  6  bates  upon  which  they 
vdeoaed  the  levy. 

Some  of  appellanta*  assignments  of  error 
sm  too  general,  but  w«  believe  none  of  them 
should  be  sustained.  We  deem  It  unneces- 
sary to  prolong  tills  opinion  by  a  discussion 
of  other  points  raised.  We  have  examined 
and  considered  all  of  them,  and  find  no  re- 
versible error  assigned.  We  tberefore  af- 
Htm  the  Judgment  of  tbn  lower  court  At- 
firmed^ 


HENRT  et  ai:  v:  CORPUS  CHKISTI  NAT. 
BANK 

<Ot>urt  of  Civil  AppeRiB  of  Tftxas.   Jan.  6^ 

18&8.) 

BoHCBTsiS — EvTDExcG  —  I^wntucTioas  ~-Aba«^ 

IXtSM  KST— OccrPA  NCT. 

1.  Where  the  issue  was  whether  a  certain  por- 
tion of  a  specified  lot  was  a  part  of  the  borne- 
stead  of  defendant  the  evidence  BOpported  a 
finding  that  it  won  not,  where  it  diacloaed  that 
the  first  story  ot  the  principal  building  thereon 
was  leaBec)  to  a  tenant;  that  some  of  defend- 
ant's furniture  was  stored  in  the  second  story 
tiiereof,  which  was  also  oecnplod  by  his  son  as 
a  sleeping  room;  thnt  defendant  stored  boxes  in 
the  rear  of  such  building;  thnt  he  used  a  small 
warehouse  thereon  in  connection  with  his  own 
business;  that  be  oocssioaally  used  a  cistern 
partly  thereon:  that  he  maintained  a  wood  idle 
thereon:  and  that  the  bnlldlng  In  which  he 
prosecnted  his  businesa.  and  In  which  he  lived. 
WHS  in  part  on  the  adjacent  portion  tbereot 
and  in  part  on  an  adjoining  lot 

2.  Where  the  charge  fully  presented  such  is- 
sue, it  was  not  error  to  refuse  an  Instruction 
thnt  no  evidence  of  abandonment  of  the  prop- 
erty as  a  homestead  sliotild  be  considered,  for 
the  reason  thnt  an  abandonment  had  not  been 
pleaded,  as  evidence  of  such  abandonment  bo- 
fore  the  execntion  of  the  deed  of  trust  was  ad- 
mtasible,  without  pleading,  to  show  that  such 
promisoA  were  not  in  fact  a  part  of  sudi  home- 
stead when  the  deed  of  trust  was  executed. 

Appeal  from  district  court  Kuecea  counly; 
J.  C.  Russell,  Judge. 

Aetfam  by  the  Oorpna  Chrfstl  Katlonal  Bank 
against  Julias  Henry  to  recover  on  a  note  and 
foreclose  a  Man  trndw  a  deed  of  trust  on  cer> 
tain  real  property.  Bertha  Heniy,  the  wita  at 
defendant^  Intervened,  Johili«  ddtadant  and 
claiming  a  portion  of  a  certain  lot  aa  a  part  of 
their  homestead.  From  a  Judgment  on  a  ver- 
diet  In  favw  of  plaintiff,  defsndanta  appoaL 
Affirmed. 

Sforshall  Bogers,  for  appdlants.  McCamp- 
beOa  &  Welch,  for  ampeliee. 

OARRKTT,  0.  J.  TMs  action  was  btutight 
by  the  CfwpuB  Christ!  Natloiijd  Bank,  against 
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JuMua  Henry  for  HtB  reeovery  of  the  sum  of 
$6,769.53  on  Ms  note  to  the  bank,  and  to  fore^ 
close  a  lien  Jtpon.  certain  real  property  in  Nueces 
and  HldaJgD  coimtlea  Tlmre  vfti  no  contro- 
versy about  the  detrt  or  the  lien  upon  aay  of. 
the  property  except  on  kit  Na  10,  In  block  No. 
3.  in  the  city  of  Corpus  Christi.  Bertha  Henry, 
the  wife  of  the  appellant  JuUns  Henry,  intec 
rraed  in  the  auit,  and  claimed  that  said  lot 
No.  10  was  a  part  of  the  homestead  of  herself 
and  husband,  and  was  at  the  time  that  the 
deed  of  trust  under  which  the  Uen  was  assert' 
ed  was-  executed,  and  that  as  to  It  Oie  deed  of 
trust  was  void.  In  the  oilglnal  petition  the  ap- 
pellee, in  describing  let  10,  upon  which  It  clalnf 
ed  a  Uen,  alleged  that  the  dimensions  were  45 
feet  front  on  Chaparral  street,  mnnios  back 
ISO  feet.  After  the  intervention  of  Bertha 
Henty,  t^wimfaiy  Qut  the  lot  waa  a  homestead, 
appellee  ameaded  its  petitton,  and  alleged  that, 
the  dimendons  set  out  in  the  deed  of  trust 
as  46x150  feet  were  so  set  otit  by  mistake, 
and  that  the  dlmeorions  of  the  lot  npon  which 
the  deed  of  tmst  was  Intended  to  be  given 
were  27'/ioXl20  feet,  and  po^ed.  that  the 
deed  of  trust  be-  relormed  so  av  hidude  only 
that  port  of  the  loL  When.tht  case  waa  call- 
ed for  trial  In  the  court  bitow;  the  appdlants 
admitted  the  ai^;>ellee's  cause  of  action  as  set 
forth  in  the  potion,  except  so  far  as  It  might 
be  defeated  and  barred  by  the  facts  of  the  ai^ 
surer  constituting  the  defense  which  might  be 
establiabed  on  the  trial,  and  errtdence  was  In* 
troduoed  only  upon  the  aoecUon  of  homestead. 
Upon  a  trial  by  Jury,  verdict  and  Judgment 
were  hi  favor  of  the  appellee  foiEdoslng  a  Uen 
npon  the  tot  27  Viozl^O  feet  Appellants  have 
attadied  to  their  brief  a  plat  which  purports  to 
be  a  diagram  cc  plat  of  lots  10  and  11,  block 
3,  embracing  the  pnyperty  In  controverBy;  but 
there  is  no  such  plat  or  any  plat  whatever  In 
the  statemoit  of  facts,  so  we  cannot  take  any 
notice  of  the  plat  attached  to  the  brief.  The 
statement  of  facts  Is  very  unsatisfactory,  for 
want  of  deflnitenesB,  and  much  of  the  testi- 
mony set  out  was  given  with  reference  to 
some  plat  beftire  the  witness  testifying,  and 
without  the  plat  H  Is  tmbitelligible.  So  far  as 
can  be  gathered  from  the  8tat«nent  of  fticts, 
however,  the  appellant  Julius  Henry  executed 
the  deed  of  trust  to  the  bank  on  the  2oth  day 
of  August,  1S&4,  upon  45x150  feet  of  lot  10, 
In  block  si  The  evidence  upon  the  trial  waa 
aidressed  to  the  question  of  the  appellants' 
use,  as  a  homestead,  of  only  the  27>/ioxl20 
feet  on  the  north  side  of  lot  10,  In  connection 
with  the  remaining  portion  of  the  two  lots. 
On  August  25,  18&4,  the  date  the  deed  of  trust 
was  executed,  Julius  Henry  owned  lota  10  and 
11,  of  block  3,  in  the  dty  of  Corpus  Chri^  Lot 
10  lay  north  of  lot  11.  Each  fronted  west  50 
feet  on  a  street,  and  ran  ba<^  east  150  feet 
Lot  10  was  bounded  on  the  nortti  by  a  street. 
At  that  date  Henry  was  engaged  in  batinesa  as 
a  dealer  in  gener.il  merchandise.  The  house  in 
-which  his  buj^ncBS  was  conducted,  and  in 
which  he  lived  with  his  family,  was  a  two- 
story  ImOdinA  tituated  on  lot  IL   Bis  fam- 


ily resided  upstairs  over  the  storeroom.  He- 
had  a  large  warehouse  just  north  of  the  stores 
house  and  dwelling,  buUt  partly  on  both  lot^, 
from  which  he  also  said  groceztes  by  the  whole* 
sale  and  retail.  There  is  a  olatem-  on  the  line- 
between  lots  10  and  11.  On  the  east  end  of. 
lot-  10  there  are  outhousesi  a  cblckenhouse^ 
and  a  washhouse.  bnt  these  are  not  on  tb»- 
lot  in  controversy.  There  Is  also  an  open- 
space  on  the  rear  end  of  lot  10  where  woed. 
was  ptted,  and  a  gateway  opens  Into  this  bacic 
yard.  Improvements  were  made  upon  the- 
lots.  including  that  part  of  lot  10  In  controversy,. 
In  1S6G,.  and  the  appellant  has  carried,  on  his- 
buBiDess  and  resided  in  the  storehouse  on  lot- 
11  ever  since  then.  The  two  lots  were  inclos< 
ed  aU  around.  The  27  Viaxl20  feet  of  lot  10 
In  controversy  has  situated  thereon  a  two^toiy 
brick  building  fronting  west.  In  the  rear  of 
the  brick  building  there  Is  a  shed,  a  cia«n,  a« 
warehouse,  1^14  feet,  and  a  water  closet 
The  evidence  does  not  show  how  much  of  the- 
27V>oXl20  feet  thciy  cover,  except  that  the^ 
are  on  the  north  line.  The  brick  building  was- 
eeected  in  l£76r  and  waa  at  first  rented  out. 
and  used  as  a  hank  for  about  &>ur  years.  Im 
1S81  the  api^ellnnt  Julius  Henry  opened  a  mu- 
loon  in  the  huUdlug,  and  carried  on  a  saloon  i 
business.  In  addition  to  bis  other  business^. 
In  the  name  of  "Bank  Saloon,"  up  to  and  In* 
eluding  the  year  1882,  when  he  quit  the  saloom 
business,  and  rented  the  lower  ateiy  to  a  tda* 
ant,  who  also  carried  on  a  saloon  huainesst  u»- 
lag  the  same  name.  Upstairs  the  appellaot 
stored  a  part  of  ttie  furniture  from  tlie  aaloom. 
Without  objection  from  his  tenant,  hia  son  sl^t, 
opstalnL.  He  tesUfled  that  he  used  the  ware- 
house In  the  tear  of  the  buUdlng  in  connection; 
with  his  mercantUe  businessv  to  store  hIS'  wet 
axkd  heavy  goods,  such  as  sugar.  molasseSf. 
coal  oil,  etc  as  he  had  tti  keep  them  away 
from  his  lai^  store,  so  as  not  to  affect  his  ia> 
surance.  No  one  used  this  small  warehouse- 
but  him,  and  he  carried  the  key  to  It  The 
dked  and  cistern  were  rented  to  his  tenant,  who* 
occupied  the  brick  saloon  building,  and  were- 
used  in  connection  with  the  saloon;  but  app^ 
lants  occasionally  used  water  from  the' cistern, 
and  stored  boxes  and  barrels  hi  the  shed.  Ap< 
pellant  JuUus  Henry  also  stated  that,  his  wood* 
pUe  was  hicluded  within  the  27«/ioxl20-foot. 
Uue^  but  did  not  say  whether  or  not  it  would  ,  be^ 
within  the  line  of  120  feet  running  back,  whldi. 
would  leave  a  space  of  30  feet  on  the  east  end. 
Appellant  testified  tbat  he  first  built  a  frame^ 
house  on  the  lot  in  controversy,  In  wlilch  lie 
had  a  fruit  store;  tliat  when  he  built  the  brick 
bouse,  in  1S70.  this  honae  waa  moved  back; 
tliat  he  intended  moving  his  business  into  the- 
brlck  bouse,  and  built  It  for  that  purpose,  and 
only  rented  it  out  by  the  month;  that  wiieU' 
he  quit  the  saloon  business  he  again  rented  the 
building  by  the  mmth,  intending  to  commence 
it  again;  and  that  the  tenant  was  to  carry  on 
the  business  he  ran,  and  to  retain  the  nam* 
of  Bank  Saloon. 

From  the  evidence  detailed  in  the  stat^ent 
of  facts,  we  cannot  see  that  the  Jury  was  not 
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right  In  finding  ttiat  the  ground  covered  by  the 
Bank  Saloon  building,  and  the  cistern  and  the 
onthouBee,  so  far  as  they  may  be  Included  in 
the  dimensions  27Vioxl20  feet,  was  no  part 
of  the  bomeatead  at  the  time  the  deed  of  trust 
was  executed,  and  In  support  of  their  finding 
we  conclude  that  It  was  not  a  part  of  It  We 
have  earcfnUy  examined  the  charge  of  the 
court,  In  connoction  with  the  several  assign- 
ments of  error  based  thereon,  and  find  nothing 
In  the-  charge  of  which  the  appellants  can  com- 
plain.  The  issue  presented  to  tiie  ]my  was 
whether  or  not,  at  the  time  the  deed  of  trust 
was  executed,  the  27«/ioXl20  feet  i^on  which 
the  lien  was  foreclosed  was  a  part  of  the 
homestead  of  the  appellants.  Although  the 
deed  of  trust  may  have  Included  within  the  de- 
scription of  the  lot  given  In  It  a  portion  thereof 
that  was  used  as  a  homestead,  yet  the  lien 
would  be  valid  as  to  such  portion  of  It  as  was 
not  so  used,  and  the  Inquiry  upon  the  trial 
might  have  been  whether  or  not  the  premises 
described  In  the  deed  of  trust  were  In  whole 
or  in  part  a  part  of  the  homestead,  and.  If  In 
port  only,  what  portion  thereof  was  not  so 
used,  wtthoDt  tbe  necessity  of  pleading  mistake 
and  reforming  the  description.  The  Jury  could 
by  Its  verdict  fix  lines  defining  the  p:irt  not  so 
used;  hence  It  was  unnecessary  for  the  plain- 
tiff to  Introdnce  evidence  to  stiow  a  mistake  in 
the  description  of  the  lot  upon  which  the  lien 
was  sought  to  be  taken.  Appellants*  admission 
of  the  appellee's  cause  of  atilon.  except  so  far 
as  It  might  be  defecated  by  the  facts  alleged  In 
the  answer,  also  made  It  unneccssaty  for  ap- 
pellee to  prove  the  mistake  alleged  as  to  de- 
scription. As  above  stated,  the  Issue  was 
whether  or  not,  at  the  time  the  deed  ot  trust 
was  i^ven,  the  27  •/ioxl20  feet  was  a  part  of 
the  homestead,  and  not  whether  or  not  It  had 
been  subsequently  abandoned;  and,  the  charge 
of  the  court  having  presented  fully  this  Issue  to 
the  Jury,  there  was  no  error  in  refusing  the  In- 
struction requested  by  the  appellants  to  the 
effect  that  no  evidence  of  abandonment  of 
the  lot  as  a  homestead  by  the  appellants 
should  be  considered,  for  the  reason  that 
abandonment  had  not  been  pleaded  by  the 
appellee  In  support  of  such  evidence.  Aban- 
donment prior  to  the  execution  of  the  deed 
of  trust  was  admissible,  however,  without 
pleading  to  show  that  the  premises  were 
not  in  fact  a  part  of  the  homestead  at  the 
time  the  deed  of  tnist  was  executed. 

In  the  fourth  assignment  of  error  appel- 
lants complalnetl  of  the  following  charge: 
"Tou  are  also  Instructed  that  by  the  pur- 
poses of  use,  as  above  defined,  Is  meant  the 
main  and  chief  purposes  of  use  to  which 
the  property  Is  devoted.  Subsidiary  pur- 
poses—such as  the  mterchangeable  use  of  a 
cistern,  or  the  storage  purposes,  In  a  loca- 
tion where  the  party  Is  not  actually  carrying 
on  busiucss,  or  even  the  occasional  sleeping 
on  the  premises  of  a  constituent  of  the  fam- 
ily—are  not  sufficient  to  make  property,  oth- 
erwise used  and  occupied,  a  homestead." 
From  an  examination  of  the  statement  of 


facts,  it  appears  that  the  purposes  men- 
tioned in  the  instruction  were  all  for  which 
the  property  was  used  by  the  appellants; 
at  least.  It  vf^  not  made  to  appear  that  It 
was  used  for  any  other  purpose.  There  Is 
some  testimony  about  the  piling  of  wood, 
by  the  appellant  Henry,  upon  a  portion  of 
the  back  lot:  but  It  is  not  shown  that  the 
lot  was  used  for  that  purpose,  or  that  It 
was  more  than  an  occasional  use  thereof,  or 
that  the  wood  was  plied  within  the  limits 
of  the  lot  Since  there  was  no  other  evi- 
dence as  to  the  nse  of  the  lot  for  the  pur- 
poses of  a  homratead.  the  court  did  not  err 
in  setting  out  the  facts  complained  of.  and 
instructing  the  Jury  that  they  were  not  suf- 
ficient to  make  the  property  a  homestead.  If 
otherwise  used  and  occupied.  The  principal 
use  by  appellant  of  the  premises  testified  to 
was  for  storage  purposes.  Upstairs  over  the 
saloon  only  furniture  from  the  saloon  was 
stored.  In  the  small  warehouse,  which  was 
separated  by  some  distance  ttom  the  regular 
place  of  business,  such  goods  were  stored 
as  would  affect  the  insurance  of  the  regular 
stock,  and  wet  and  heavy  goods.  We  held 
in  the  case  of  HInzIe  v.  Moody,  1  Tex.  Civ. 
App.  2fl,  20  S.  W.  7«9.  that  a  warehouse  sep- 
arated from  the  regular  place  of  business, 
and  situated  on  another  lot,  was  not  a  part 
of  the  business  homestead.  In  the  case  now 
before  the  court  the  appellant  bad  a  large 
warehouse  adjoining  his  store,  and  seeks  to 
extend  the  exemption  to  another,  on  a  dif- 
ferent part  of  the  lot  Even  if  we  were  dis- 
posed to  hold  that  the  small  warehouse  werf 
a  part  of  the  homestead.  It  is  not  shown  by 
the  evidence  whether  or  not  It  is  luclude«1 
entirely  within  the  27«/io^l20  feet  or  what 
part  of  that  lot  it  covers.  The  Bank  Saloon 
building  was  clearly  not  a  part  of  the  homo- 
stead,  and  from  the  evidence  before  thia 
court  we  cannot  say  that  the  Jury  set  apart 
more  land  with  It  than  is  necessary  to  the 
use  of  the  buildins.  The  foregoing  Is  the 
only  portion  of  the  charge  to  which  we  deem 
It  necessary  to  direct  special  attention.  We 
see  no  error  In  the  Judgment  of  the  court 
below,  and  It  will  be  affirmed.  Afllrmed. 


WILIilAMS  et  al.  v.  LEAGUE.* 
(Court  of  Civil  Appeals  of  Texas.    Jan.  13, 
1898.) 

PuBUO  Lahds— Mbxicak  Gbantb— VAUDIXr  — 

"Titled  Lands.  " 
1.  The  grsntee  of  a  void  grant  of  land  issued 
hv  the  commissioner  of  Z.  colony  on  NoToniber 
20,  1835,  after  the  land  offices  were  dosed  by 
the  action  of  the  Consultation  on  November  13. 
18:!5,  was  not  entitled  to  the  land  under  Act 
Feb.  8,  1875,  whidi  undertook  to  validate 
the  trrant,  and  to  antbonze  the  issoaoce  of  a 
patent,  where  another  person  had,  in  1874,  lo- 
cated on  the  land  a  valid  land  certificate,  even 
if  it  was  **titied  land"  at  the  time  the  arant  was 
issued,  since  such  locator  had  acquired  a  vented 

1  Writ  of  error  denied  by  supivme  court. 
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Hgbt,  which  the  leKislattire  conid  not  take 
Bway,  under  Oonst.  18(19,  art.  1,  S  14. 

2.  Under  Const.  180D.  art.  10,  i  6,  which  ao- 
thurized  the  leiciiiluture  to  frrant  lands  only  to 
actual  settlers,  the  act  of  February  8, 1876,  con- 
ferred no  title  on  such  grantee. 

3.  Land  embraced  in  a  grant  iasned  by  tbe 
commiasionerB  of  Z.  colony  on  November  20, 
1835,  after  the  land  offices  were  dosed  by  the 
action  of  the  Consnltatlon  <m  November  18, 
1835.  was  not  "titled  land,"  within  the  meaning 
of  the  constitution  and  statntes,  under  Plan  and 
Powers  of  the  Provisional  GoTernment.  art  14, 
ordering  all  persons  concerned  in  the  location 
of  land  to  cease  their  operations  during  the  nn- 
settled  state  of  the  country,  and  to  desist  from 
further  locations  until  the  land  offices  could  be 
properly  systematized,  and  further  proTlsiona, 
which  took  from  the  officers  named  all  author- 
ity to  issoe  titles  in  the  name  of  the  sovereign. 

4.  EJren  if  it  were  "titled  land"  in  the  ab- 
sence of  further  action  by  sovereign  authority, 
It  was  not  such  under  Const.  1836,  Gen.  Prori- 
sions,  i  10,  providing  that,  whereaa  many  sur- 
veys and  titles  to  lands  had  been  made  while 
most  of  the  people  of  Texas  were  absent  from 
home,  serving  In  the  campaign  against  Bexar, 
all  the  surveys  and  locations  of  laud  made  since 
the  act  of  the  late  Consultation  doring  the  said 
offices,  and  all  titles  to  land  made  nnce  that 
time,  were  null  and  void. 

Appeal  from  district  court,  San  Angnstlne 
coon^;  Tom  O.  Davis,  Judg& 

Action  bjr  J.  a  League  against  J.  M.  WU- 
Uama  and  others  to  recover  land,  and  for 
the  value  of  timber  cnt  thereon  by  defend- 
ants. From  a  judgment  in  favor  of  plain- 
tiff, defendant!  appeal,  Afllrmed. 

Geo.  E.  OatUng  and  Dmry  Felld,  Cor  appel- 
lants. B.  W.  raonnt  and  Bnfua  Price,  for 
appellee. 

WILLIAMS,  J.  Appellee,  in  1874,  located 
upon  the  (and  In  controversy  a  valid  land 
certificate,  of  which  he  was  the  owner,  un- 
der which  location  the  land  was  patented 
August  28,  18S0.  Under  the  title  thus  ac- 
quired he  sought  to  recover  from  appellants, 
in  the  court  below,  the  land,  and  damages 
for  the  cutting  of  timber  from  It  The  land 
In  controversy  was  embraced  in  a  title  for 
one  league  and  labor  of  land  issued  by  the 
commissioner  of  Zavalla's  colony  to  John 
Lucas  on  the  20th  day  of  November,  183S. 
On  the  8th  day  of  February,  1875,  the  legis- 
lature passed  a  special  act,  by  wlilch  it  un- 
dertook to  validate  the  grant  to  Lucas,  and 
to  authorize  the  issuance  of  a  patent  for  tbe 
land  embraced  by  such  grant  -Under  this 
statute,  patent  was  Issued  to  John  Lucas, 
September  4, 1875.  Appellants  have  such  ti- 
tle as  Lucas  acquired  by  tbe  original  grant, 
the  act  of  the  legislature,  and  the  patent. 
On  the  trial  bdow  these  facts  appeared,  and 
It  was  further  shown  by  appellee,  by  uncon- 
troverted  evidence,  that  timber  had  been 
cut  from  tbe  land  of  the  value  of  $50  by  two 
of  the  apjiellantB.  It  was  shown  by  appel- 
lants that  John  Lucas  was  a  citizen  of  Tex- 
as before  and  on  March  2,  1830,  and  from 
that  time  until  bis  death,  In  1883.  After  the 
evidence  was  all  In,  the  district  Judge  an- 
nounced tbat  he  wonid  Instruct  the  Jury  to 
render  a  verdict  for  plaintiff,  and,  over  the 


objections  of  defendants,  gave  sneh  Instruc- 
tion, and  thereupon  wrote  a  verdict  for  the 
plaintiff  against  all  of  tbe  apptilants  for  the 
land,  utd  against  the  two  who  had  cut  tlie 
timber  for  f50,  the  value  thereof,  and  then 
selected  one  of  the  Jurymen,  and  ordered 
him  to  sign  tbe  verdict  as  vrrltten  out, 
wUdi  was  done,  and  the  presiding  Judge 
read  the  verdict  and  Inquired  of  tbe  jury  if 
that  was  their  verdict,  to  which  the  Jury 
nodded  assent 

We  will  first  consider  the  question  upon 
which  the  titles  of  Uie  parties  depend.  It  Is 
not  an  open  questlm  tSiat  the  grant  to  Lu- 
cas, Issued,  as  It  was,  after  the  land  offices 
had  been  closed  by  tbe  action  of  the  Consul- 
tation, on  November  13,  1836,  was  a  nullity. 
It  is  contended,  however,  that  Inasmuch  as 
Lncaa  was  entitled  to  receive  the  league  and 
labor  of  land.  It  was  wltbln  the  power  of 
the  legislature  In  1875  to  validate  tbe  p^vl- 
ous  grant,  or,  at  any  rate,  to  grant  the  land 
to  Lucas  In  eonsldenitlon  of  the  right  which 
he  had  as  a  citizen  of  the  republic.  A  con- 
clusive answer  to  this  portion,  waiving  for 
the  present  the  question  whether  or  not  the 
land  is  to  be  considered  *'Utled  land,"  and 
therefore  not  subject  to  location.  Is  that  ap- 
pellee, prior  to  the  passage  of  the  act  In 
question,  had  located  bis  certificate  upon  the 
land,  and  had  acquired  a  vested  right  In  it, 
which  It  was  not  wltbln  the  power  of  tbe 
legislature  under  tbe  constitution  then  In 
force,  to  take  from  bim.  Const  1868,  art  1, 
1 14.  Another  answer  to  tbe  contention  bas- 
ed upon  tbe  act  of  18TO  Is  that  under  tbe 
constitution  then  In  force  (section  6,  art  10) 
the  legislature  had  no  pow«r  to  grant  lands 
to  any  persons  except  actual  settiers.  Bacon 
V.  Russell,  57  Tex.  416.  But  If  It  be  true, 
as  contended  by  ai^ieliants,  that  the  land 
covered  by  the  Lucas  grant  was  '^titled  land," 
and  not  subject  to  location  under  the  pro- 
visions of  section  8  of  article  10  of  the  con- 
stitution of  1869,  It  would  follow  that  appel- 
lee's location  was  void,  and  It  might  be  true 
that  under  the  act  of  1883,  passed  when 
there  was  no  longer  any  such  inhibition  as 
that  contained  In  the  c(niBtitutlon  of  1868, 
the  right  of  appellants  would  be  the  better 
one.  But  we  do  not  think  that  lands  cov- 
ered by  such  titles  as  that  Issued  to  Lucas 
come  vrithln  the  provisions  of  any  of  the 
constitutions  and  statutes  prohibiting  the  lo- 
cation of  certificates  upcm  titied  land.  By 
article  14,  Plan  and  Powers  of  tbe  Provi- 
sional Government  of  Texas,  it  was  ordered 
"that  all  land-commissioners,  empressarios, 
surveyors  or  persons  In  any  wise  concerned 
in  the  location  of  land,  be  ordered,  forth- 
vritb,  to  cease  their  operations  during  the  agi- 
tated and  unsettled  state  of  tbe  country,  and 
continue  to  desist  from  further  locations  un- 
til tbe  land  offices  can  be  properly  system- 
atized by  the  competent  authorities  which 
may  be  hereafter  established."  By  this  and 
the  further  provisions  of  that  article  all  au- 
thority was  taken  from  the  officers  named 
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to  Issne  tltles  In  the-  name- of  the  svrer^KB. 
Papers  thereafter  Isaned  by  persons  had ' 
exereised  the  powers- of  land  conimlssloDcrs . 
under  the  ppeviotis  law  In  no  just  sense  em- 
anated fromorrepresentedthe  act  of  the  sov- 
ereign of  the  soil.  Hence  they  did  not  fall 
within  the  definitions  of  "titled  lands"  given 
In  the  declstons  of  the  supreme  court  con- 
struing' that  phrase,  as  used  In  oar  constt- 
tntions  and  statutes.  WInsor  t.  O'Oonnor, 
69  Tex.  5T1,  8  S.  W,  519,  and  authorities 
therein  referred  to.  Bat  if  It  might  be  hetd 
that  land  thus  situated  was  titled  land.  In 
absenee  of  further  actions  by  sovereign  an* 
thortty,  it  could  not  be  so  held  in  the  face 
of  the  provisions  of  the  constitution, of  1886, 
and  of  others  subsequently  adopted.  That 
constitution  provided  that,  "whereas,  many 
surveys  and  titles  to  land*  have  been  made 
whilst  most  of  the  people  of  Texas  were  ab- 
sent from  home,  serving  in  the  campaign 
against  Bexar,  It  is  hereby  declared  tiutt  all 
the  surveys  and  locations  of  land  made  sitioe> 
the  aet  of  the  late  Consultation  closing -tli» 
land  office's,  and  all  titles  to  land  made  since 
that  time,  are,  and  shall  be  wall  and  void." 
OoDst.  18S0,  Gen.  ProvlaiOBs,  1 10.  This  wa« 
an  antliorltatlve  declaration  by  the  sover' 
elgn  power  that  such  titles  should  be  null 
and  void.  This  was  equivalent  to  a  declar- 
ration  that  they  should  be  treated  as  if  they 
bad  never  been  Issued.  Its  effect  was  nec> 
eesarily  to  assert  that  lands  covered  by  such 
titles  belonged  to  the  republic.  We  think  It 
dear  that  after  sach  action  lands  thus  sttn-* 
ated  could  not  be  treated  as  still  titled.  In 
the  case  of  Faulk  v.  Sanderson,  89  Tex.  090; 
80  S.  W.  403,  which  arose  under  the  present 
constitution.  It  was  conceded  that  laod  cov* 
ercd  by  a  patent  Issued  by  the  commissioner 
of  the  general  laud  office  was  titled  land,  la 
the  sense  of  the  constitution,  though  the  pat- 
ent was  issued  without  authority,  and  was 
void;  but  It  was  further  held  that,  after 
there  had  been  a  decree  of  the  court  ren- 
dered  at  the  suit  of  the  state,  declaring  the 
nullity  of  the  patent,  the  provision  of  the 
constitution  no  longer  applied,  so  as  to  pro* 
biblt  the  location  of  certificates  upon  the 
lands.  Certainly  the  provision  of  the  con- 
stitution of  1836  was  as  effective  to  estab* 
lisb  the  nullity  of  such  grants  as  that  In 
question  as  Is  a  decree  of  a  court. 

It  Is  urged  that  the  order  of  snrrey-may 
have  been  obtained,  the  survey  made,  and 
other  steps  preparatory  to  the  issuance  of 
final  title  taken  by  Lucas  prior  to  the  closing 
of  tbe  land  offices  in  1836,  and  that,  though 
the  title  Itself  was  not  valid,  Lucas  acquired 
a  right  to  the  land  which  was  recognized  by 
the  constitution  of  the  republic.  It  Is  trtte 
that  by  the  article  of  that  constitution  above 
referred  to  such  rights  as  may  have  been  thus 
acquired  were  recognised  and  protected,  and 
laws  were  subsequently  passed  providing 
the  manner  In  which  they  might  be  proven 
and  established.  A  discussion  of  those  laws 
vlU  be  fouid  In  Futton  v.  Skidmor^  19  Tex. 


683.  It  Is  enon^  to  say  Id  reply  to  this 
contention  that  there  Is  nothing  In  the  record 
to  show  that  any  stejw  whatever  were  taken 
prior  to  the  closing  of  tbe  land  offices,  pre- 
paratory to  the  appropriation  of  the  land  Id 
question;  and,  fmrther,  If  such  facts,  as  are 
supposed,  were  made  to  appear,  Lucas  nev* 
er,  aa  far  as  the  record  b^ws,  took  svch  a<y 
tlon  as  was  necessary  to  perfect  his  claim 
Into  a  title,  and  thereby  secure  the  rlglit  giv- 
60  to  hhn  by  the  (institution  and  laws  after- 
wards passed.  It  foUows  that  aiq>^laDts 
bad  no  right  to  tlie  land  which  prevented  the 
location  of  the  certificate  by  appellee;  and 
that  the  title  of  tbe  latter  must,  therefore. 
prevaJL  Under  theevldeDce>  'In  tlie  case  there - 
were  no  questions  of  fact  to  be  snbmltted 
to  tbe  jiiry,  and,  whether  tbe  course  taken 
by  the  district  Judge  in  obtaining  sl  verdict 
was  strictly  proper  or  not.  there  was  nothlDf 
in  It  which  prejudiced  any  right  of  appd- 
lanta.   Judgmeirt  is  attraed.  Affirmed. 


FRIEDMAN  et  al.  v.  FETKBS  et  aL 

(Cbuft  of  OtU  Appeals  of'  Teuw.   Jau  1& 

1888.) 

CbcmsDiWe'  ausavrr-^viMmes— SOTncusor 

—NOTICB  or  ACCEPT4XCB-"lll8REPRB8BJrrATlO»« 

—Opinions— WABBBoms  Rbcbipts— T&«.!;Bvn 
—Bona  Fids  Pvhohassbs. 

1.  A  verdict  for  a  narantor  of  the  price-of 
goods  is  centrory  to  toe  evidence  where  it  was 
charged  to  find  for  the  seller  if  the  goods  were 
sold  OD  the  faith  of  the  guaranty,  and  the  seli- 
er's  testimony  that  the  goods  were  so  sold  was 
not  contradicted. 

2.  In  August,  18^,  defendaot  wrote  a  letter 
to  plaintiff,  offering  to  goaranty  the  price  of  li«- 
uors  sent  to  8.,  wh»  had  told  defendant  about 
the  liquors  be  expected  to  parchose,  and  that 
he  had  proposed  defendant  as  security.  Plain- 
tiff sent  Uie  llqaors  to  S.,  who  was  runnliw  a 
saloon  owned  by  defendant,  and  la  May.  1894. 
defendant  wrote  that  he  would  not  be  respon- 
sible for- more  goodfi.  Hdd  sufficieot  evidence 
that  defendant  bad  notice  that  his  guaranty 
was  accepted  to  justify  the  sutxniaUon  of  ths 
question  to  the  jury. 

a  A  letter  stotiuft:  "I  guaranty  the  payment 
of  your  account  with  R.  •  •  •  to  the  amount 
of  ?400.  •  •  •  I  ask  you  to  state  terms  of 
sale  on  each  invoice.  •  *  •  I^eaae  forward 
[goods]  now,"— is  a  contlnniag  guaranty. 

4  A  TTriter  of  a  letter  of  guuranty  has  som- 
cient  notice  of  acceptance  where  he  Is  Inform- 
ed within  a  reasonable  time  that  the  guarantee 
has  acted  upon  it. 

6.  One  cannot  become  liable  for  miHrepreBen- 
tatiooB  as  to  a  prospective  buyer's  solvency  by 
writing.  "I  think  he  is  able  to  be  responsifale 
for  goods  which  he  may  order." 

6.  The  transfer  of  a  bonded  warriiouse  re- 
ceipt for  whisky  to  a  pledgee  operates  as  a  de- 
livery, and  places  the  whisky  beyond  the 
pledgor's  control  as  between  the  pledgee  and 
the  warehouseman,  though  no  notice  Is  given  to 
the  warehouseuian. 

7,  In  a  contest  between  the'  transferee  of  a 
warehouse  receipt  and  one  taking  the  property 
from  the  warehouse  on  an  order  given  by  the 
transferror  of  the  receipt.  It  was  error  to  com- 
pel the  transferee  to  state  whether  be  intended 
to  hold  the  warehouseman  liable. 

Appeal  from  Gelveston  county  court;  M.  U- 
Mann,  Juttee. 
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Action  t7  Friedman,  KtOtr  A  Oo.  agabut  B. 
H.  Fetm  and  another.  Judgment  for  defend- 
ant Peton,  and  plalndffa  appeal.  BeverBad. 

Wm.  B.  Lockhart,  for  ai^eUantB.  Jaa.  B. 
A  Chas.  J.  Stnbba,  for  appellees. 

OABBBTT,  O.^J.  lliia  aotkul  ma  bron^t 
by  tiie  iqqpeUanta  against  tbe  aweUeeat  Bobert 
fiboofc  and  B.  H.  Peters,  for  recoTery  vifta  ctx- 
tain  acceptances  glren  by  Sboofc  for  tbe  value 
<«f  aereral  Involoes  of  vUsky  -Kld  to  blm  by 
tbe  ajnwllants,  and  vpon  an  allied  gnaranlr 
glren  by  Peters  for  a  part  of  tbe  accoimt,  as 
aa  for  the  valoe  of  ceitsdn  otber  bimlces 
sold  to  Sliook  iqon  tbe  alleged  fcaudJilent  mls- 
representatiim  of  Peters  aa  to  Staook's  aolren- 
«y,  and  also  for  the  value  of  five  barrels  of 
whisky  which  the  appellants  alleged  that  the 
appellee  £Biook  had  pledged  with  them  as  se- 
corlly  for  cwtaln  lUTolces  pnrdiased  by  him, 
and  which  afterwards  came  into  the  pouasston 
•of  Peters,  Shook  suffered  judgment  by  de- 
fault. Peters  pleaded  that  the  gaaraix^  had 
bem  etiiauBted  by  the  purchase  of  and  pay- 
ment for  mwe  goods  than  tbe  amount  of  the 
guaranty;  and  that  he  had  never  been  aoU- 
Aed  by  the  am^dlants  of  their  afic^^nee  of 
the.  guaranty,  and  was  not,  therefore,  bound 
by  it;  that  Uie  ivpelluts  had  not  owsqilted 
with  the  furm  and  conditions  of  the  guaranty; 
denied  all  allegations  of  fraudulent,  mlsr^re- 
sentation  as  to  the  solvency  of  Sliook,  and  al- 
leged that  the  five  barrels  of  whlsJ^  which 
axHtellants  claimed  had  been  pledged  to  them 
by  Shook  were  sold  and  delivered  to  him  by 
Shook  without  any  knoweldge  on  hAs  part  of 
the  arodlants'  claim.  The  case  was  tried 
by  a  Jury,  and  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  Peters,  but  the  appellants 
bad  Judgment  against  Shook  by  default  The 
evidence  showed  that  on  August  10,  1883,  and 
for  some  time-prlor  thereto  and  afterwards, 
Robert  Shook  was  engaged  in  business  as  a 
retail  liquor  dealer.  On  that  date  he  had  or- 
dered two  barrels  of  wlilaky  from  awdlants, 
the  shipment  of  which  was  held  up  on  ac- 
count of  Shock's  financial  standing.  Shook 
pn^osad  to  appellants  to  secure  them  by  the 
gnsranty  of  Peters,  and  at  the  request  of 
Kiook  the  app^ee  B.  H.  Peters  addressed 
the  following  letter  to  the  appellants:  "Gal- 
veston. Tex.,  Aug.  lOtb,  1883.  Messrs.  Fried- 
man, Keller  ft  Co..  Padueah,  Ky.— Gentlanwn; 
E*lease  take  notice  t^ist  I  guaranty  the  pay^ 
ment  of  your  account  wHb  Bobert  Shook,  of 
this  dty,  to  the  amount  of  four  hundred  dol- 
lars ($40000).  At  tbe  same  time  I  would 
Undly  ask  yon  to  state  terms  of  sale  on  each 
bzvolce,  and  to  let  me  know  ai  once  If  it  should 
happen  that  an  invoioe  Is  not  met  at  maturity. 
ITour  llr.  KeUer  has  been  here  a  few  days  ago, 
and  Mr.  Shook  •ordwed  two  bbls.  of  whisky 
Cram  blm.  which  were  afterwards  refused  on 
acoaont  of  Ui.  Sbook's  Unsndal  atandbig. 
Please  forward  same  now  at  your  earliest 
convenience,  and  much  obi^  yours,  truly 
[Signed]  B.  H.  Peters."    After  this  the  appel- 


lants shl^ed  to  Shoot  the  whisky  that  was 
then  being  held,  and  -other  tnndces  subse- 
qnoitly  purchased,  aw*i*"^'^  to  more  than 
HOG  enduslve  of  thaw  for  which  this  suit  Is 
brought,  and  for  which  Bhoak  paid  t^em.  On 
Ifarch  24  and  on  ApiU  10,  1884,  appellanU 
sold  Shook  the  bills  for  which -the  four  ac- 
c^tanoes  first  mentioned  in  the  petition  were 
executed.  On  May  11,  ISM,  Peters  wrote  to 
appellants  the  following  letter:  "Galveston. 
Tax.,  May  11, 1884.  Hesara  Friedman,  KeU- 
er  ft  Co.,  Paducab,  Ky.r-Genilemen:  Please 
take  notice  that  I  have  sold  ba^  the  business 
to  Mr.  Bobt.  Shook,  and  therefore  do  not  want 
to  be  respcHiBtUe  for  any  more  goods  which  he 
may  buy  hereafter.  Mr.  Shook  baa  paid  back 
to  me  moat  of  the  money  wbldi  be  owed  me. 
and  I  think  he  Is  able  to  be  responsible  for 
goods  whlcli  he  may  order.  Please  acknowl- 
edge receipt  of  this,  and  much  eiblige,  yours, 
traly,  tSlgned]  B.  H.  Peten."  To  this  letter 
tbe  oi^dUnts  reidled,-  ackno>ivledgli|g  the  re- 
ceipt theroof,  and  stating  that  they  would 
release  appellee  from  all  reiponslbUltar  on  any 
goods  shlMwd  to  Bobert  Shook  after  that  date. 
The  appellee  had  previously,  on  April  13, 
1S82,  loaned  Shook  tbe  sum  of  93,000  for  the 
purpose  of  buying  out  a  partner  in  the  busi- 
ness in  which  he  was  engaged.  The  form 
glYva  to  tbe  transaction  was  a  sale  by  Shook 
and  his  partner  to  Peteors  in  comdderatlon.  of 
^000  ttx  the  Gottm  Slxduuge  saloon  buabwss. 
and  on  the  same  dsy  Peters  ofAA  the  propeity 
back  to  Shook  In  consUeratlon  of  98,000  evi- 
denced by  notes.  Again,  on  Hay  18,  1603, 
Shook  sold  the  pnvuty  to  Peters  for  the 
above-mentioned  notes,  93,000,  and  on  April 
4, 1881,  Peters  reconveyed  It  to  Shook  for  the 
same  amount,  and  took  a  deed  of  trust  tbere- 
for  on  the  same  day,  to  secure  tlie  punUiasc 
money.  Fhiolly,  on  August  8,  1894,  Shook 
made  an-  abacdute  conveyance  of  the  property 
to  Peters  for  the  sum  of  93,000.  No-money 
paaaed  In  any  of  thrae  transactions  except  In 
the  original  one  In  whicli  Peters  furnished  the 
money  to  buy  out  Shock's  partnv.  After 
the  letter  from  Peters  revoking  Us  guaranty, 
appellamta  sold  two  otiier  Invoices  of  goods  to 
Shook,  for  which  the  remaining  aaceptauces 
sued  on  were  made.  About  August  1,  1884, 
Just  prior  to  the  final  sale  by  Shook  to  Peters, 
one  of  the  appellees,  John  W.  Kdler,  was 
pressing  Shook  for  Oie  payment  of  his  due  ac- 
c^tances,  and,  being  unable  to  make  pay- 
ment. Shook  pressed  to  give  him  as  security 
five  barrels  of  whisky  which  he  o^rned,  snd 
wJUch  woe  held  In  a  bimded  warehouse.  Kell- 
er agreed  to  accept  the  secuiAty,  and  Indulge 
blm,  whereupon  Shook,  by  his  written  In- 
dorsement, transferred  to  the  i^tpellants  bis 
warehouse  receipt,  which  was  as  follows: 
virranklhi  County  Distillery  Co.,  Julius  Kess- 
ler  ft  Co.,  Controllers.  No.  1,312.  Lynch- 
burg, Ohio.  October  20,  1882.  Received  and 
atorad  In  the  U.  S.  .bonded  warehonse  of  dis- 
tillery Ho.  18,  ist  district,  Ohio,  for  account 
and  subject  to  the  order  of  Bobert  Shook,  five 
barrels  Franklin  county  rye  whisky,  dellvcr 

Digitized  by  Google 


574 


44  aOUTUWESXBKN  RBPORTBB. 


CTez. 


able  only  on  return  of  tbto  (not  negotUble)  re* 
eOpt,  pnpalj  Indorsed,  and  on  parment  of 
goTemment  tax,  charges,  and  all  moneys  due 
thereon;  storage  at  the  owner's  risk  of  fires, 
shrinkage,  or  natural  decay."  After  reciting 
the  serial  numtwrs  of  the  barrels,  niunber  of 
gallons,  proof,  date  of  entering  bond,  and  num- 
ber of  stamps,  by  whom  gauged,  etc..  It  was 
^ined,  "Jullua  Keialer  ft  Co.,  Sol.  Comptrol- 
lers." Tlie  court  below  construed  the  guar- 
anty as  a  continuing  guaranty,  and  Instructed 
the  Jary,  If  they  believed  from  the  evidence 
that  the  goods  described  In  the  Invoices  of 
March  24  and  April  16.  1894,  were  sold  by 
the  appellants  to  Shook  upon  faith  of  the  guar- 
anty, they  should  find  In  their  favor  for  the 
amount  of  the  acceptances  glv«i  therefor. 
Appellants  complain  of  the  verdict  as  contrary 
to  the  evidence,  because  the  uncontradicted 
evidence  showed  that  the  goods  were  sold 
upon  the  faith  of  the  guaranty.  This  con- 
tention la  tme,  because  the  testimony  of  J.  W. 
Keller  was  that  the  goods  were  sold  upon  the 
faith  of  the  guaranty,  and  It  was  nowhere 
contradicted;  but  the  appellee  Peters  contends 
that  the  guaranty  was  not  absolute  and  uncon- 
ditional, but  only  a  proposal  to  guaranty,  and 
that  no  notice  was  ever  given  to  him  of  Its 
acceptance  by  appcdlants.  and  therefore  he 
was  not  bound  by  It,  and,  the  evidence  show- 
Ing  that  there  was  no  notice,  and  that  no  other 
conclusion  could  have  been  reached,  the  ver- 
dict should  not  be  disturbed.  Appellee's  let- 
ter of  May  11.  1894  taken  in  connection  with 
other  facts  In  the  case,  such  as  hfs  relations 
to  Shook  and  the  property,  and  the  testimony 
of  Shook  that  he  had  proposed  the  appellee  as 
security,  and  had  told  appellee  all  about  the 
matter  when  the  letter  of  guaranty  was  writ- 
ten, all  tend  to  show  that  appellee  must  have 
had  notice  that  the  guaranty  was  accepted 
and  acted  upon  by  the  appellants,  and  was 
certainly  sufficient  to  have  that  Iwne  submit- 
ted to  the  Jury.  The  court  below  properly 
construed  the  guaranty  as  a  continuing  guar- 
anty. There  was  no  limitation  in  the  letter 
of  guaranty  except  as  to  amount,  and  the  re- 
quest that  the  terms  of  sale  should  be  stated 
on  each  invoice,  and  that  the  guarantor  should 
be  nodfled  If  the  Invoices  were  not  met  at 
maturity,  show  very  clearly  that  further  sales 
were  contemplated  after  the  shipment  of  the 
two  barrels  of  whisky  mentioned  In  the  letter 
which  had  already  been  purdiased.  But  from 
the  face  of  the  letter  it  would  seem  that  no- 
tice of  its  acceptance  would  be  required  In  or- 
der to  hold  the  guarantor.  It  was,  however, 
for  the  purpose  of  securing  the  delivery  of  the 
whisky,  then  being  held,  in  response  to  a  re- 
quest for  security  made  by  appellants,  and  aft- 
er the  matter  had  been  fully  explained  to  Pe- 
ters by  Shook,  which  would  tend  to  show  an 
absolute  guaranty.  The  courts  differ  widely 
In  the  construction  of  guaranties,  and  base 
the  construction  In  each  case  lately  upon  the 
facts  attending  the  transaction,  and  explaining 
the  same.  There  was.  at  any  rate,  evidence 
In  this  ease  strongly  tending  to  show  notice 


which  required  the  matlw  to  be  submitted  to 
the  Jury,  and  a  verdict  could  not  be  sostalned 
on  the  ground  that  no  notice  was  gjven.  No 
formal  notice  of  the  acceptance  of  a  guaranty 
is  required.  If  the  guarantee  has  acted  there- 
on, and  the  guarantor  receives  Information  of 
such  action  within  a  reasonable  time.  It  will  be 
sufficient  notice;  and  notice  may  be  Inferred 
from  circumstances  tending  to  show  that  the 
guarantor  mast  have  known  that  bis  guar- 
anty has  been  accepted  and  acted  upon. 

Th6  only  evidence  to  show  a  fraudulent 
misrepresentation  on  the  part  of  the  appel- 
lee Petere  to  secure  credit  for  the  last  btll 
sold  to  Shook  by  the  appellants  la  the  letter 
above  set  out  The  testlntony  shows  that 
the  representation  that  Shook  had  paid  Pe- 
tere the  most  of  what  he  owed  him  was  true 
In  tact,  and  the  statement  that  the  latter 
thought  that  Shook  would  be  able  to  be 
responsible  for  goods  which  he  might  order 
was  only  the  opresslon  of  an  opinion.  The 
evidence  was  not  sufficient  to  raise  such  an 
Issue,  and  hence  Insufficient  to  authorise  the 
submission  thereof  to  the  jury,  and  the  re- 
fusal of  the  court  to  submit  It  was  not  error. 
But  the  action  of  the  court  In  instructing  the 
Jury  that  the  appellant  could  not  hold  the 
appellee  Peters  liable  for  the  value  of  the 
five  barrels  of  whisky  held  In  bond  by  Julius 
Kessler  &  Co.,  and  covered  by  the  warehouse 
receipt  transferred  by  Rol>ert  Shook  to  the 
appellants,  was  eiror.  It  liaa  bem  very 
generally  held  that  the  transfer  and  delivery 
of  a  warehouse  receipt  to  a  purchase  or 
pledgee  of  the  artldes  stored  In  the  ware- 
house is  a  symbolical  delivery  of  the  prop- 
erty. The  transfer  of  the  receipt  or  certifi- 
cate by  Shook  to  tiie  appellants  with  the 
understanding  that  th^  should  hold  the 
whisky  for  which  It  was  ^ven  for  security 
for  his  Indebtedness  to  them,  operated  as  a 
deUveiy  to  them  of  the  whisky  In  the  bond- 
ed warehouse  for  that  purpose,  and  placed 
the  same  b^ond  the  control  of  Shook  as 
between  appellants  and  the  warehousemen 
without  the  necessity  of  notice  by  the  ware- 
housemen of  the  transfer.  Jones,  Pledges. 
H  280  et  seq.,  830;  Gibson  v.  Stevens,  8 
How.  384.  Peters  seeks  to  avoid  the  ^ect 
of  this-— First,  by  the  contention  that  the 
evidence  showed  that  there  was  no  Inten- 
tion to  hypothecate  the  whisky  with  appel- 
lants, but  that  It  was  only  Intrusted  to  them 
for  the  purpose  of  sale;  also  that  he  was 
an  innocent  purchaser  of  the  whisky,  be- 
cause he  had  no  notice  of  the  transfer.  The 
evidence  of  J.  W.  Keller  is  positive  to  the 
effect  that  he  took  the  transfer  of  the  cer- 
tificate as  a  pledge  of  the  whisky  to  secure 
appellants'  account,  and  not  for  the  purpose 
only  of  sale.  This.  In  connection  with  the 
other  evidence,  required  the  submission  of 
the  issue  to  the  Jury.  The  question  wheth- 
er Peters  could  have  been  at  ail  a  purchaser 
in  good  faith,  bo  as  to  defeat  the  title  of 
appdlants,  has  not  heea  raised,  and  it  to  not 
necessary  to  decide  It,  for,  even  It  it  should 
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be  cMiceded  that.  It  be  wu  a  pimiluuKr  of 
the  whisky  vtUiont  notice  of  the  claim  of 
anTeUanta,  and  for  a  Talaable  conaldmUon, 
he  wonld  take  a  eood  title  thereto,  still  there 
li  erldeiioe  In  the  record  tending  to  show,  if 
not  coiudnslvely  atiowlng,  that  be  had  notice 
or  was  in  possession  of  facts  that  should 
have  put  him  upon  notice  that  the  whisky 
was  no  longer  under  the  control  of  or  in  the 
possession  of  Shook.  It  was  also  shown  by 
the  erldaice  that  the  whisky  was  not  sold  to 
Peters  until  abont  three  days  after  the  sale 
(tf  the  other  property  wu  made,  and  It  la 
also  doubtful  If  he  paid  a  raluable  consld- 
eratlMi  tberefor,  ^nce  be  took  It  hi  payment 
of  a  prior  indebtednese,  and  really  advanced 
nothing  In  payment  thereof,  for  be  only  paid 
the  tax  thereon,  which  was  not  a  part  of  the 
ctMisideratlon.  He  bought  of  Shook  Are  bar- 
rds  of  whisky  in  a  United  States  bonded 
warehouse  for  which  he  paid  nothing.  If 
Peters  was  not  a  bona  flde  purchaser  of  this 
whisky,  it  will  not  be  contended  that  he  ac* 
quired  a  better  titte  thereto  than  the  pledgee 
holding  the  certificate.  The  least  the  court 
could  bare  done  should  have  been  to  sub- 
mit the  question  to  the  Jury.  We  have  not 
considered  the  question  of  want  of  notice  to 
the  warehouse  of  the  transfer  of  the  certifi- 
cate upon  the  rights  of  Peters,  because  it 
has  not  been  raised,  and,  if  Peters  waa  not 
a  purchaser  In  good  faith  or  otherwise,  it 
would  be  Immaterial.  There  Is  no  question 
here  of  the  liability  of  the  warehouseman. 

Aroellante  also  complain  of  the  action  of 
the  court  In  requiring  the  witoess  J.  W. 
Keller  to  answer  Uie  following  Interrogatory 
and  the  admission  of  the  answer  thereto,  to 
wit:  Gross-lntmogatoty  IS:  "Is  it  not  true 
that  you  have  made  claim  against  Julius 
Keesler  A  Co.  fw  the  whisky,  or  Its  ralue, 
described  In  said  receipt  and  Is  It  not  true 
that  that  question  Is  pending  between  you 
and  them,  and  hare  yon  not  a  remedy 
against  them  If  they  wrongfully  sold  and  de- 
livered the  whisky  to  any  one  else  without 
your  consent;  and.  If  you  have  sucta  remedy, 
then  did  not  Kessler  ft  Co.  and  Shook  hare 
the  rl^t  to  sdl  said  whisky  to  Mr.  Peters, 
or  any  one  else  who  woidd  pay  the  required 
amount  tberefor;  and  Is  It  not  true  that  the 
rec^pt  which  you  had  possession  of  was 
nonnegotlable,  and  that  Kessler  ft  Co.  deliv- 
ered the  whisky  without  regard  to  that  re- 
ceipt, observing  only  the  order  of  Shook, 
who  had  bonght  the  same  fnmi  them  orliicl- 
nally?"  Answer:  *1  do  not  care  to  be  drawn 
Into  a  discussion  of  fho  legal  questions  in- 
volved In  this  Interrogatory,  but  leave  that 
to  the  eomt  to  determine.  Our  firm  would 
not,  of  course,  release  Mr.  Peters  simply  be- 
caiue  ttiey  bad  legal  recourse  against  Kess- 
ler  ft  Co.,  and  win  bold  them  both  until 
our  claim  Is  satisfied  In  fall."  The  action 
of  the  court  was  error,  and  upon  another 
trial  of  the  case  the  court  should  not  allow 
the  Interrogatory  and  answer  to  be  read  to 
the  Jury.   The  judgment  of  the  court  be- 


low -wHI  be  reversed,  and  the  cause  remand- 
ed for  another  trial.  Beversed  and  remand- 
ed. 


BRA1NERD  v.  BUTE  ct  aL 

(Court  of  Civil  Appeals  of  Texas.   Jan.  21, 
1808.) 

ADHiitisTiuTORs  —  AcTioM— Bills  ahd  Kens— 

MaTDRITT  —  BONl.  PiDS  PuitCHASBRfl  —  JOtHT 

Obligations— Judo MEXT— Res  Jodioata, 

1.  An  admlaiHtrator  obtained  a  note  of  third 
persona,  before-  its  iiiattirity,  in  pnyment  of  a 
note  secured  by  a  vendor's  lien  on  land,  payable 
to  his  intestate,  which  lie  surrendered.  Held 
that,  although  he  may  not  liare  been  author- 
ized to  accept  the  note  in  payment,  he  paid  a 
consideratioii  for  it,  and  it  is  immaterial  wheth- 
er he  sues  such  third  persona  on  the  note  in 
his  character  as  administrator  or  otherwise. 

2.  A  note  which  is  payable  on  or  before  a  date 
named  Is  not  doe  until  the  time  named  Cor  pay- 
ment. 

3.  That  one  bought  a  note  from  the  payee, 
under  black  indorsement,  and  that  it  waa  held 
by  her  husband,  who  was  one  of  the  makers  of 
the  note,  as  her  agent,  does  not  affect  a  pur- 
chaser of  the  note  from  her  with  notice  of  its 
failure  of  consideraUon. 

4.  A  judgment  of  nonsuit  does  not  bar  a  sob- 
sequent  action  on  the  same  cause. 

5.  A  judgment  against  one  joint  obligor  on  a 
note  does  not  work  a  merger  of  the  cause  of 
action  against  the  others,  under  the  statute,  as 
at  common  law. 

Appeal  from  Harris  county  court;  W.  N. 
Shaw,  Judge. 

Action  by  O.  O.  Bralnerd,  administrator, 
against  John  Bute  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

Ira  P.  Jones,  for  appellant  BL  P.  Hamb- 
len, for  appellees. 

WILLIAMS,  J.  Appellant,  as  administra- 
tor, sued,  in  behalf  of  the  estate,  to  recover 
of  the  makers  the  amount  due  upon  the  ttH- 
lowing  note,  wblch  was  Indorsed  in  blank 
by  Connett,  the  payee:  "|S0O.O0.  Houston, 
Texas,  Jany.  17, 1804.  On  or  before  Dec.  81, 
1894,  after  date,  we  promise  to  pay  to  the 
order  of  Mathew  F.  Comett  five  hundred  d<d- 
lars,  at  Houston,  Texas.  Value  received. 
John  Bute.  A.  TT.  Thomas.  James  House 
Bute."  Thomas  made  no  defense.  James 
House  Bute  pleaded  mlnotlty^  and  both  be 
and  John  Bute  pleaded  failure  of  considered 
tlon.  Both  defenses  were  sustained  by  the 
evidence  If  the  latter  is  available  against 
plaintiff,  as  the  h(dder  of  the  note.  He 
pleaded  that  he  had  acquired  It  before  ma- 
turity, for  a  valuable  consideration,  ^thout 
notice  of  the  defense.  The  production  of 
the  note  established  bis  right  to  recover 
against  the  makers,  »cept  the  minor,  until 
the  failure  of  consideration,  and  notice,  or 
other  fact  to  affect  him  with  11^  were  shown. 
While  the  failure  of  consideration  was  es- 
teblished,  we  do  not  think  the  record  ex- 
hibits proof  of  anything  sufflelent  to  make 
It  a  defense  good  against  him.   He  obtained 
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■the  note  from  Thomas  and  wife  In  payment 
of  a  note  which  one  or  both  of  them  owed 
to  the  estate,  and  which  was  secured  by  ir«n- 
•dor's  lien  on  land.  It  la  urged  that  he  was 
not  authorized  to  accept  the  note  In  pay- 
ment, and  therefore  paid  no  consideration. 
But,  admlttinff  that  be  exceeded  bis  author- 
ity, we  do  not  think  It  follows  that  be  paid 
nothing.  He  canceled  and  delivered  up  the 
note,  and  accepted  this  In  payment.  If  the 
Thomases  are  not  released.  It  Is  still  true 
that  plaintiff  Is  entitled  to  bold  and  enforce 
this  note  to  Indemnify  him  and  the  estate. 
If  be  baa  become  liable  to  the  beneflclarles 
>0t  the  estate,  to  make  good  the  claim  dcUr- 
•ered  up  to  the  Thomaaes.  that  la  all  the  more 
reason  why  he  should  recoTer  on  the  note 
which  he  obtained  In  erchange  for  It.  We 
do  not  think  the  question  as  to  his  author- 
ity can  be  raised  in  this  way.  He  la  the 
holder  of  the  note,  and  can  recover  npon  It, 
either  individually  or  for  the  beneflt  of  the 
estate;  and,  for  the  purpose  of  this  case.  It 
Is  Immaterial  In  which  character  he  snes. 

Again,  It  Is  urged  that  as  the  note  was 
found  In  Thomas'  poBseasloo,  and  was  pay- 
able "on  or  before"  the  date  named,  the  pre* 
sumption  would  be  that  Thomas  had  elected 
to  consider  It  mature,  and  to  pay  It  If  any 
such  presumption  would  arise,  the  facts  re- 
but It,  and  show  that  the  note  was  not  patd, 
And  was  never  taken  out  of  circulation.  It 
aid  not  mature  until  the  time  named  for 
payment.  Helmet  v.  Krollck,  3G  Mich.  371; 
M&ttlson  V.  Marks,  31  Mich.  421.  Braides. 
"the  evidence  shows  that  it  was  bought  by 
'Mrs.  Thomas  from  Ckjnnett,  the  payee,  im- 
■der  blank  indorsement,  and  that  Thomas  slm- 
-ply  held  it  as  her  agent,  and  so  delivered  It 
to  appellant.  There  Is  nothing  in  this  to 
affect  him  with  notice  of  failure  of  consld- 
••ratlon.  A  holding  that  appellant  had  no- 
tice of  the  defense  would  be  contrary  to  the 
-evidence,  and  based  upon  conjecture,  or,  at 
•  most,  Buq>icIon. 

Appellees  also  pleaded  In  bar  a  former 
Judgment.  It  appeared  that  Bralnerd  Indi- 
vidually sued  all  the  parties  on  the  note  In 
Wllharger  county;  that  Thomas  and  John 
■Bute  were  served  and  answered;  and  that 
James  House  Bute  was  not  served;  aod  that 
Judgment  was  entered  reciting  that  plaintiff 
■dismissed  as  to  the  Butea;  and  that  the 
court,  "after  hearing  the  evidraiee  in  said 
dismissal,  dotb  grant  the  same,  and  dismiss- 
ed said  John  Bute  and  James  House  Bute 
(rom  this  cause,  and  they  are  hereby  dismiss* 
«d.  It  is  therefore  ordered  that  they  go  hence 
and  recover  all  costs  in  their  behalf  expend- 
ed." This  is,  plainly,  not  a  Judgment  upon 
the  merits,  but  simply  a  nonsuit,  which  of 
Itself  does  not  bar  a  subsequent  action.  This 
to  well  settled.  But  judgment  was  taken  on 
the  note  against  Bute,  and  aa  it  was  upon  a 
.joint  obligation  only,  at  common  law,  the 
canae  of  action  would  have  lieen  merged  In 
"^s  judgment,  so  that  no  other  suit  could 
9  been  maintained  on  It.  It  la  held,  bow- 

1  Appli* 


ever,  that  this  Is  not  the  mle  In  this  state, 
and  that  a  jadgmeot  q^aiiiat  one  Joint  obli- 
gor does  not  work  a  merger  of  the  eaoBe  of 
action  against  the  others.  Wontera  t.  Smith, 
06  Tex.  1D8.  The  Judgment  of  the  court  be- 
low is  teverasd,  and  Judgment  Beadimd  tor 
aroellanL    Berersed  and  rendered. 

On  Motion  tor  Behesiins. 

(Feb.  10, 18D8.) 

After  due  oonaSderatlon  of  the  motion  tor 
rehearing,  we  have  found  no  reason  to  alter 
the  views  of  the  case  expressed  In  the  opin- 
ion. But  we  think  it  proper  to  change  the 
Judgment  so  aa  to  remaiid  the  caae  for  a  new 
triaL  W  hile,  aa  we  have  before  said,  the  ev- 
idence doea  not  Justify  the  conclusion  that 
plaintiff  is  not  a  bona  ilde  holder  of  the  note 
sued  on,  there  are  some  drcnmatancea  which 
throw  doubt  upon  the  transaction  In  wblch 
lie  acquired  It  We  tberofore  tiiink  tbepnip- 
«Diixae  1>  to  wder  a  new  trlaL 


PU6BB  et  al.  V.  COLEOl^  et  al.' 
(Oonrt  at  QtU  .Avpeals  of  Tenw.  Jan.  lA, 

1S8&) 

VailDMi  AKD  PnoHASBa— Acnoa  roa  Paioa— 
BuuoEX  or  Fiioor— SviDCxce. 

1.  In  an  action  against  a  vendee  of  land  pur> 
chased  under  a  bond  tor  title,  to  recover  pos- 
session, or,  in  the  alternative,  on  the  pardiase- 
money  notes,  the  burden  is  on  defendant  to 
show  that  the  vendor  had  no  title,  and  a  charge 
that  the  record  evideuce  of  the  vendor's  title 
did  not  show  title  in  him  was  errDDeous. 

2.  Where  the  vendee  claimed  that  the  vendor 
falsely  represented  that  he  had  title,  a  charge 
that  if  the  vendee  ascertained  the  representa- 
tions to  bo  false,  and  repudiated  the  contract, 
and  80  notified  the  vendor,  then  the  possession 
of  the  vendee,  before  making  the  contract  and 
after  repudiattog  It,  would  not  be  the  possession 
of  the  vendor,  was  erroneous,  as  makins  the 
question  of  title  depend  on  what  the  vendee  as- 
certained, and  not  on  tlw  actual  faots  regarding 
the  title. 

3.  Xotice  of  the  repudiation  of  a  contract  for 
the  purchase  of  land  given  to  an  agent  of  the 
vendor  Is  notice  to  the  vendor,  unleso  the 
ttKent's  authority  is  limited  to  the  collection  of 
the  purchase-money  notes  or  the  interest  there- 
on. 

4.  Where  no  Issne  was  raised  as  to  the  mak- 
ing of  the  contract,  the  court  imfiroperly  cfaar^ 
ged  that  the  burden  was  on  plaintiff  to  show  all 
the  fitcts  which  would  entitle  him  to  recover. 

5.  In  no  action  for  the  price  of  land,  evidence 
that  before  the  porchose  a  certain  person  stat- 
ed to  defendant  that  the  vendor  was  a  land 
shark,  and  that  defendant  was  not  liable  to  get 
a  good  tKle,  was  improperly  admitted  under  an 
issue  of  false  representations  as  to  the  title. 

6.  Testimony  aa  to  the  contents  of  letters  is 
inadmisKible,  exc^^  on  f tdfor  foundaCiaa  being 
laid  therefor. 

Appeal  from  district  court,  drayaon  coun- 
ty; Don  A.  Bliss,  Judge. 

Action  by  Mrs.  D.  J.  Puglie  and  aw>tter 
f^ainst  D.  L.  Coleman  and  another  to  re- 
cover possession  of  land,  or,  la  the  attema- 
tice,  to  recover  on  a  note,  and  to  foosdUne  a 
vendor's  lien.  Judgment  waa  rendered  for 
defendants,  nud  ptolnttffa  ai^eftL  Bevened. 

tion  for  writ  of  c>S1^,^^^^(9^|e«  court. 
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J.  W.  Flnley,  tor  appelluits.  Siduey  Wll- 
BOD,  for  appellees. 

BAINBY,  J.  ThiB  Is  the  second  apptA  of 
tbls  case.  Tlie  result  of  the  former  appeal 
wni  be  foDBd  in  33  8.  W.  750,  which  gives 
a  statement  of  the  case,  and  renders  a  state- 
ment here  nnnecessary,  except  to  state  that 
the  style  of  the  case  has  been  changed 
by  reason  of  the  fact  that  8.  A.  Cook, 
tbe  former  ^pellant.  died  since  the  last 
appeal,  and  his  representatlTC,  Mrs.  D.  J. 
Pnghe,  was  made  a  party  to  the  salt,  who 
now  prosecutes  this  appeal  from  tbe  Judg- 
ment rendered  below  on  tbe  last  trlaL 
Tbe  theory  of  plaintiffs*  ease  Is  that,  as  Ten* 
dor  of  defendant.  Cook  was  entitled  to  re* 
coTCT  the  land,  or.  In  the  altematlre,  tbe 
parchaae 'money  for  the  same,  for  which 
Coleman  bad  executed  hla  note,  and  Cook 
tiad  executed  and  delivered  to  ^oleman  a 
bond  for  title  to  the  land.  The  defense  Is 
that  the  defotdant  was  Induced,  by  fraudu- 
lent representations  of  Cook  that  be  owned 
tlie  title  to  the  land,  to  purchase  same;  that 
tbe  defendant  was  In  possession  of  the  land 
at  tbe  time  tbe  contract  of  purchase  was 
entered  into;  and  that  Cook  had  no  title  to 
sane. 

Tbe  court  instructed  the  Jnry  as  follo'vra: 
"The  court  Instructs  yau  that  under  the 
first  clanse  of  plaintiffs'  petition,  alleging 
that  iflalntlffa  are  the  l^al  and  equltaMe 
owners  of  tbe  land  and  entitled  to  tbe  pos- 
nesslon,  that  tbe  record  evidence  of  title  in 
S.  A.  Cook,  aa  detailed  In  evidence,  does  not 
show  title  in  8.  A  Cook."  This  Instruction 
la  made  tbe  basis  for  appellants  third  assign- 
ment of  error.  In  the  same  connection  the 
court  charged  tbe  Jury  that  "the  said  8.  A 
Cook  would,  however,  have  such  title  In  tbe 
land,  as  far  as  defendant  Coleman  is  con- 
cerned, that  he  would  ba  ottitled.  as  against 
said  Coleman,  to  recover  possession  from 
said  Coleman  undw  tbe  ftdlowlng  drcnm- 
stances:  If  yon  beneve  from  tbe  e-^dence 
that  at  the  time  said  note  was  executed, 
and  said  bond  for  title  was  executed,  that 
the  land  described  in  plaintiffs'  petition  was 
in  -de  possession  of  8.  A.  Cook,  and  that  t3ie 
defendant  Ooleman  went  into  the  posses- 
slon  of  said  land  under  the  bond  tor  title 
read  to  you  in  evidence,  then  tbe  possession 
of  said  Coleman,  under  such  circumstances, 
would  be  the  possession  of  said  Cook,  and 
said  Coleman  would  be  liable  to  said  Cook 
<and  consequentiy  liable  to  plAlntiffs)  fbr  the 
amount  of  said  not^  or.  In  default  of  the 
payment  of  same,  to  place  said  plaintiff  back 
Into  the  possesion  of  said  land,  and.  If  you 
so  bdleve,  yon  wHI  find  In  favor  of  tbe 
plaintiffs  for  the  possession  of  said  luid." 
Plaintiffs  Introduced  as  evidence  a  bond  for 
tiHe  to  the  land  In  controversy  executed  by 
8.  A.  Cook  to  defendant  Coleman;  deed 
from  D.  A.  Cook  to  8.  A.  Cook;  deed  from 
W.  J.  Garuthers  to  J,  U.  Cook;  and  a  Judg- 
ment rendered  by  tbe  district  court  of  Qray- 
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son  county  In  favor  of  S.  A.  Cook  against  J. 
H.  Cook,  for  tbe  land  In  oontrorer^y.  De- 
fendant Coleman  Introduced  a  patent  from 
the  state  of  Texas  to  the  heirs  of  William 
Oarretson,  dated  January  11, 1869.  Tbe  want 
of  title  In  Coo'x  was  an  Issue  raised  by  ap- 
pellees, and,  Coleman  having  purchased  toe 
land  from  Cook,  the  burden  was  on  him  to 
establish  that  Issne.  Tbe  paragraph  of  the 
charge  complained  ot  was  calculated  to  Im- 
press the  Jury  with  the  Idea  that  the  burden 
was  on  plaintiffs,  and  lead  them  to  bdleve 
that  it  was  necessary  for  i^alntlffs  to  show 
a  good  titie  in  Cook,  and  that  such  proof 
bad  not  been  made.  When  plaintiffs  intro- 
duced tbe  bond  for  title  and  evidence  that 
tbe  awdleea  had  defaulted  In  tbe  payment 
of  the  parchaae  money,  a  prima  fade  case 
was  made,  and  tbe  burden  was  then  shifted 
upon  lyipellses  to  establish  their  theory  of 
the  caa^  in  order  to  rebut  the  prima  fade 
case  made  by  appellants.  The  Introductloo 
of  the  mtmlmente  of  tltie  In  evld«ice  by- 
appellants  neither  strengthened  nor  weaken- 
ed tiielr  case,  and,  ontll  ai^i^lees  had  Intro- 
duced snffident  evidence  to  make  a  inrima 
fade  case  of  want  of' titie  In  Cook,  appel- 
lants were  not  called  upon  to  piteduce  fur- 
ther evidence  than  as  above  stated.  Tbe  i^i-- 
pdleea  offered  in  evidence  no  munlmento  or 
titie  other  tiian  a  patent  from  tbe  state  to> 
one  Garretson.  Tbls  was  not  suffldent  to* 
show  outstanding  titie  as  against  appelhmts. 
Plaintiffs,  suing  as  vendors  of  the  defend- 
ante,  it  -vfam  not  necessary  for  them  to  prove 
titie  in  Cook,  as  an  ordinary  action  of  tres- 
pass to  try  title,  but  the  burden  was  on  the 
defoidanta  to  show  that  Cook  did  not  have 
a  good  title  to  the  land;  and  It  was  necessa- 
ry, in  order  to  defeat  plaintiffs'  prima  fade 
caae,  for  the  defendants  to  have  shown  that 
Cook  did  not  hold  under  this  patent.  On  the 
former  aM»eal  we  held  a  diarge  substantial- 
ly the  same  as  the  paragraph  here  complain- 
ed of  to  be  error.  But  It  Is  insisted  that  the 
pleadings  and  evidence  on  the  last  trial  were- 
different  from  that  on  the  first  trial.  We  see 
no  material  difference,  and  we  see  no  rea-, 
son  for  changing  our  former  holding. 

Appellante'  ^th  and  seventh  assignments, 
of  error  are  as  follows:  "(8)  The  court  err- 
ed In  the  following  part  of  the  third  para- 
graph of  the  chaise:  'And  that  defendant 
Coleman  ascertained  said  representetions  [re-' 
ferrtng  to  Cook's  statement  as  to  titie}  to  be- 
talse,  and  repudiated  the  same,  then  the- 
possession  of  said  Coleman,  before  be  en- 
tered Into  said  contract,  and  after  be  had 
repudiated  the  same,  would  not  be  the  pos- 
session of  Cook,  and  plaintiffs  would  not  be 
entitled  to  recover  possession,  and,  If  you  so 
believe,  you  will  find  in  favor  of  plaintiffs  on 
right  to  recover  possession,*— In  that  it  does 
not  require  the  Jury  to  believe  from  tiie  tes- 
timony that  Cook's  representetions  tiiat  be 
had  a  good  titie  were  false,  nor  to  bdleve 
that  Cook  did  not  have  a  good  titie  In  or- 
der to  defeat  plaintiff'  recorery,  but  sir 
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ply  to  believe  that  Colemau  ascertained  said 
representations  to  be  false,  whether  false  In 
fact  or  not,  and  waa  upon  the  weight  of  the 
«Tldeiice.  (7)  The  conrt  erred  Id  the  fifth 
paragraph  of  the  charge  by  stating,  In  uab- 
stance,  that  If  Ck)leman  ascertained  Cook's 
representations  In  regard  to  title  to  have 
been  false,  and  repudiated  the  contract  of 
purchase,  and  so  ootlfled  Cook,  that  plain- 
tiffs could  not  recover,  as  said  charge  was 
upon  the  weight  of  the  evidence,  and  did 
not  require  the  Jury  to  find  from  the  testi- 
mony that  Cook's  title  was  not  good  In  or- 
der to  defeat  plaintiffs*  recovery."  Under 
the  paragraphs  of  the  charge  here  complain- 
ed of  the  right  of  recovery  was  made  to  de- 
pend upon  what  Coleman  "ascertained" 
about  Cook's  title.  It  was  not  a  question 
what  was  ascertained  by  Coleman,  but  what 
was  in  fact  the  condition  of  Cook's  title  as 
developed  by  the  evidence  introduced  on  the 
trial.  Mr.  Webster,  in  defining  the  word 
"ascertain."  gives,  among  others,  the  follow- 
ing definition:  **To  make  certain  to  the 
mind;  to  make  sure  of;  to  determine." 
Coleman  may  have  investigated  and  made 
"certain  to  his  mind,"  or  he  may  have  de- 
termined that  Cook  had  no  title,  but  that 
did  not  meet  the  full  measure  of  the  law,  as 
it  was  a  matter  for  the  Jury  to  determine 
from  the  evidence.  We  think  the  court  err- 
«d  in  giving  the  charges  complained  of. 

The  tenth  and  eleventh  assignments  of  er- 
ror are  as  follows:  "(10)  The  court  erred  In 
the  sixth  paragraph  of  the  charge  by  tn- 
stmctlng  the  Jury  that,  If  Tone  was  tbe 
■t^ent  of  Cook,  notice  to  Tone  that  Coleman 
repudiated  the  purchase  was  notice  to  Oook, 
whether  Tone  informed  Cook  or  not,  because 
It  Is  not  limited  to  any  kind  of  agency,  bnt. 
If  Tone  was  agent  for  Oook  for  any  pnrpose, 
then  tbe  Jury  are  instructed  that  notice  to 
Tone  was  notice  to  Oook.  (U)  The  court 
erred  in  refusing  the  fourth  charge  asked  by 
plaintiffs,  to  the  effect  that  the  agency  of 
Tone  to  collect  tbe  interest  or  the  note  ItmU 
would  not  alone  constitute  such  agency  aa 
^onld  make  notice  to  him  notice  to  Oook." 
We  think  the  special  charge  contains  a  correct 
principle  of  law.  If  Tone,  as  testified  by  him, 
■only had  authorltyto  collect  the  noteglven  by 
-Coleman  to  Cook,  notice  to  him  of  therepndia> 
tlon  of  Oook'B  title  by  Coleman  wonld  not 
be  notice  to  Cook,  as  such  notice  would  not 
pertain  to  a  matter  coming  within  the  scope 
of  Tone's  authority  as  agent  If,  on  the 
other  hand,  as  testified  to  by  Y.  S.  Ooleman, 
•Cook  told  appellee  Coleman  "that  when  he 
wanted  to  know  anything  about  this  land  to 
see  Tone,  as  be  had  left  the  papers  with 
Aim,  and  he  was  his  ageat  If  anything  came 
up  about  this  land,"  or  If  Oook  held  out  Tone 
as  his  agent  In  the  matter,  then  it  la  Imma- 
terial what  Tone's  authority  in  fact  was;  he 
waa,  aa  to  appellee,  the  agent  of  Cook  for  all 
purposes  connected  with  the  transaction  un- 
der consideration,  and  notice  to  Tone  would 
be  notice  to  Cook,  It  any  waa  given,  that 


Coleman  had  repudiated  Cook's  title.  It  Is 
a  general  rule,  settled  by  an  unbroken  cur- 
rent of  authority,  that  notice  to  an  agent 
while  acting  within  the  scope  of  his  author- 
ity', and  Id  reference  to  a  matter  over  which 
his  authority  extends.  Is  notice  to  the  prin- 
cipal. •  ♦  •  The  notice  or .  knowledge 
which  shall  be  Imputed  to  the  principal  Is 
tbat  only  which  relates  to  the  subject-mat- 
ter of  that  agent's  authority,  or,  In  othet 
words.  Is  that  only  which  relates  to  the  busi- 
ness or  transactiou  In  reference  to  which 
that  agent  Is  authorized  to  act  by  and  for 
the  i^dpaL"  Mechem,  Ag.  |  718.  Under 
the  evidence,  we  think  that  appellants'  con- 
tention, tbat  Tone  was  not  such  an  agent  oC 
Oook  aa  that  notice  to  Tone  of  Coleman's 
r^udlatlon  of  Cook's  Utle  would  be  notice  to 
Oook,  should  have  been  submitted  to  the 
Jury  for  determination  under  apprc^rlate  In- 
structions. .  In  view  of  the  evidence  of  Tone 
that  he  was  only  Gook's  agent  to  collect  the 
note,  we  think  the  court  should  have  sub- 
mitted to  the  Jury  the  substance  of  the  re- 
quested charge,  with  the  further  instruction 
as  to  the  rule  If  Tone  was  such  an  agent,  or 
represented  to  be  by  Cook,  as  contended  for 
by  Ooleman. 

The  court  charged  the  Jury  that  the  "bur- 
den of  proof  is  on  the  plaintiffs  to  show  to 
yon,  a  preponderance  of  the  evidence,  all 
of  the  facts  which  entitle  them  to  recover." 
The  appellants  reqiKsted  tbe  following  spe- 
cial charge:  "The  burden  Is  on  defendantH 
to  make  out  their  defense  to  the  bond  and 
note;  that  is,  to  show  that  Cook  represent- 
ed that  he  had  good  title,  and  that  such  r^- 
resentations  were  false."  The  giving  and 
refusal  of  the  above  charges,  respectively,  is 
assigned  as  error.  The  charge  given  Is  a 
correct  proposition  of  law;  but  It  la  not  al- 
ways proper  to  chai^  on  the  burden  of 
proof.  It  is  true,  the  burden  was  on  plain- 
tiffs to  make  a  prima  fade  case.  This  was 
done  when  It  was  shown  tbat  Ooleman  had 
entered  Into  a  contract  of  purchase  of  the 
land  with  Cook.  There  was  no  controvmy 
ott'tfals  issue,  and  there  was  no  need  tw  tbe 
court  to  charge  on  the  burden  of  proof. 
When  tbe  plaintiffs  made  a  prima  facie  case, 
the  burden  then  shifted  on  tbe  defendants 
to  establish  the  defenses  plead.  If  they  fail- 
ed In  this,  plaintiffs  were  entitled  to  recov- 
er. It  would  have  been  proper,  under  tbe 
evidence,  to  have  instructed  the  Jury,  In  ef- 
fect, that  plaintiffs  were  entitled  to  recover, 
unless  tbe  defendants  had  established  the 
defenses  plead  by  them;  and,  further,  that 
the  burden  was  on  defendants  so  to  da 

The  conrt  erred  In  permitting  Coleman  to 
testl^  tbat  Howard  told  blm  that  "he  had 
better  10i>fc  out;  th:tt  Cook  was  a  regular 
land  diark;  and  that  Colemau  was  liable  to 
get  no  tide,  or  a  bad  title."  This  testimony 
was  purely  hearsay,  and  should  not  have 
been  admitted. 

The  testlaumy  of  Cdeman  that  he  wrote  m 
letter  to  Cook,  In  which  he  informed  Oook 
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that  he  had  repudiated  Cook's  title,  and  that 
Tone  had  written  to  the  same  effect,  which 
letters  he  had  mailed,  was  not .  legitimate 
testimony.  Contents  of  letters  could  not  be 
proTed,  because  no  predicate  had  been  laid 
therefor.  Besides,  it  was  a  transaction  with 
Cook  about  which  Coleman  could  not  testi- 
fy. Cook  being  dead  when  said  testimony 
was  KlTen.  This,  however,  does  not  apply 
to  what  Coleman  said  to  Tone  about  repu- 
•diatlng  Cook's  title.  We  are  not  prepared  to 
say  that  the  refusal  of  the  court  to  strike 
out  said  testimony  was  rererslble  error,  un- 
der the  clrcamstances,  but.  In  view  of  an- 
other trial,  we  think  It  best  to  exprras  our 
views  thereon.  For  the  reasons  given  the 
Judgment  of  the  court  below  Is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


FIRB  ASS'N  or  PHILADELPHIA,  v. 
BTNUM.  . 
(Court  of  Civil  Appeals  of  Texas.    Feb.  0, 
1898.) 

iNaDRASCB — APPUOATION— MUBIPRBSBNTATIONS— 

Waivbr. 

1.  A  misrepresentation  as  to  the  occnpancy  of 
£L  building,  at  the  date  of  a  fire  insurance  policy, 
is  waived  by  the  company  if  Its  asent,  not  be- 
ing in  collusion  with  the  insnred,  knows  the  real 
fact  as  to  its  occupancy. 

2.  The  contract  is  complete  when  the  policy 
is  issued;  and  an  application  made  and  signed 
thereafter,  at  the  request  of  the  company,  does 
not  relate  back  and  become  a  part  of  the  origi- 
nal contract  nnless  tlieie  is  a  condderation  for 
such  snbsecinent  act. 

Appeal  from  Houston  county  court;  B.  Wln- 

Iree,  Judge. 

Action  br  J.  J-  Bynum  against  the  Fire  Asso- 
ciation of  PbOadeiphla.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Nnnn.  Nunn  &  Nnnn,  for  appellanL  Adams 
A  Adami,  ton  appellee. 

JAMES,  C.  J.  Action  on  fire  policy.  The 
defenses  set  up  were  substantially  these:  That 
plaintiff  bad  mi^presented  the  facts  as  to  the 
value  of  the  house  insured,  and  as  to  Its  occu- 
pancy, and  as  to  his  being  the  sole  and  uncondi- 
tional owner  thereof.  In  this:  that  he  had  rep- 
resented the  house  to  be  worth  ?800,  when  in 
truth  It  was  not  worth  over  $200,  and  that  he 
occupied  It  as  bis  dwellli^,  when  In  foot  he 
was  not  so  occupying  It,  and  that  he  was  the 
sole  and  unconditional  owner  thereof,  when  In 
fact  he  had  bargained  the  land  and  Improve- 
ments to  another,  and  had  put  him  In  posses- 
sion under  the  contract  to  sell  and  convey  same 
for  the  consideration  of  1300,  part  of  which 
bad  been  paid,  nnd  the  balance  to  be  paid,  and 
that  these  representations  had  been  falsely 
made  to  deceive  defendant,  and,  further,  were 
contained  In  his  written  application  referred  to 
in  the  policy,  and  made  warranties.  By  repU- 
■catlon,  plaintiff  denied  making  any  misrepre- 
sentations, and  alleged  Uiat  the  agent  of  de- 
fendant who  Issued  the  policy  was  cognizant  of 


ail  the  focts  pertaining  to  said  matters,  etc.  In 
reference  to  the  value  of  the  proper^r  and  to 
the  title,  the  Judge,  who  tried  tlie  case  without 
Jury,  was  warranted  by  the  testimony  In  his 
finding  that  there  had  been  no  misrepresenta- 
tion. This  leaves  for  our  consideration  only 
the  alleged  misrepresentation  as  to  the  fact  of 
occupancy  and  its  effect  upon  the  policy. 

It  is  observed  that  there  are  no  aUegaUons 
that  there  was  oolluidon  between  plaintiff  and 
the  agent  for  the  purpose  of  deceiving  defend- 
ant (AssodaUoi  T.  Farham.  80  Tex.  518,  16  S. 
W.  316);  hence  the  ag^t  must  be  deemed  to 
have  acted  throughout  as  Qie  agent  of  defend- 
ant. The  rule  very  generally  applied  Is  that  a 
E^resratatlon  or  a  warranty  of  a  fact  existing 
at  the  date  of  the  policy  Is  waived  by  the  com- 
pany If  its  agent  or  officer  knew  the  real  fact 
at  the  time.  Ostr.  Ins.  pp.  02,  93;  Wood,  Ins. 
H  153,  ISl.  The  case  of  Insurance  Co.  v.  Hoi- 
comb,  8&  Tax.  4M,  34  S.  W.  915,  recognizes  tills 
rule. 

In  this  instance  the  policy  was  Issued  by  the 
^ent  without  any  written  application  having 
been  made  by  the  bisured.  Afterwards  the 
company  required  the  making  and  signing  of 
an  application,  which  the  agent  liad  plaintiff  to 
do.  It  is  contended  that  this  application  should 
l>e  deemed  to  r^te  back  to  the  date  of  the 
policy,  and  to  take  effect  as  the  application  np- 
on  which  It  Is  founded.  The  policy  had  been 
issued,  and  was  not  canceled  by  the  company 
for  want  of  a  written  application,  and  was 
doubtless  In  force  as  a  contract  of  insurance  at 
the  time  the  conq>any  required  on  application 
to  be  signed.  If  the  application  had  been  made 
as  a  condition  to  defendant's  not  canceling  the 
policy,  this  would  have  constituted  a  new  and 
valid  arrangement,  and  the  application  and  pol- 
icy would  have  been  the  contract  from  that 
time;  but  defendant  has  made  no  such  case  by 
Its  pleadings,  nor  was  the  defense  uirged  upon 
such  theory.  The  agent  testified.  In  effect,  that 
Insurance  policies  were  sometimes  Issued  with- 
out any  application.  In  this  Instance  the  policy 
was  not  rejected  for  want  at  an  accompanying 
application;  but  It  was  recognized  by  the  com- 
pany as  in  force,  notwithstanding  the  absence 
of  the  application.  The  company,  however,  re- 
quired that  an  application  be  made  and  sent  in. 
Can  it  be  doubted,  If  a  fire  had  occurred  under 
these  drcTUUstances  pending  the  making  of  such 
applicntion,  that  the  defendant  could  not  have 
said  there  was  no  policy?  The  insurance  was 
effected  without  a  written  application.  We 
think  that  when  plaintiff  was  afterwards  asked 
to  make  such  an  application,  and  be  did  so,  It 
did  not  relate  back  and  become  a  part  of  the 
original  contract.  As  we  have  stated.  It  might 
have  become  the  basis  of  a  new  contract,  for 
the  continuance  of  the  policy,  in  consideration 
of  the  company's  not  exercising  Its  right  to  can- 
cel, but  this  was  not  set  up  or  chUmed.  The 
policy  went  into  force  without  any  application. 
The  signing  of  an  application  afterwards,  con- 
taining statements  of  certain  facts,  cannot  be 
said  to  have  induced  the  Issuance  of  the  policy 
sued  on.  The  policy  sued  on  was  not  affected 
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by  the  snbBequenUr  signed  application,  so  far 
as  the  pleadings  go;  and,  If  the  plalntlfT  obtain- 
ed it  by  misrepresenting  the  facts  concerning 
occupancy  of  the  prenlses,  such  misstatements 
woold  not  defeat  the  policy  where  it  appears 
the  agent  was  aware  of  the  facts  as  they  exist- 
ed. The  Judgment  Is  affirmed. 


SCHULZE  V.  JALOMCK  et  al. 
(Onirt  of  QtU  Appeals  of  Texas.    Feb.  23, 
189a) 

liBEL— Erinivcs-RiFunTioir— HuMuns  Bbrox 

— Frivilbobd  Comhdhioatiohb— 
prikctpal  amd  aobnt. 

1.  Plaintiff,  who  was  charsed  bT  defendant 
with  mnninK  a  "blind  tiger,"  broaght  an  action 
of  libel.  Hdd,  that  evidence  that  plaintiff's 
building  was  generally  reputed  as  a  place  where 
intoxicating  liquors  were  sold,  in  violation  of 
the  local  option  law,  and  connecting  plaintiff 
with  it,  was  admissible  in  mitigation  of  dam- 
ages. 

2.  Evidence  that  the  publisher  of  a  libel,  who 
charged  a  violation  of  the  local  option  law  by 

Elalntiff,  was  informed  thereof  by  an  agent  in 
is  line  of  duty,  who  derived  his  knowledge 
from  general  rumor,  was  admissible  for  the  pur- 
pose of  disproving  malice,  and  thereby  miti- 
gating the  damages. 

3.  Where,  if  certain  testimony  had  been  ex- 
cluded, the  jury  would  have  evidently  reached 
the  same  conclusion  as  to  the  fact  tending  to  be 
proved  thereby,  its  admission,  if  error,  is  harm- 
less. 

4.  Where  a  part  of  testimony,  objected  to  as 
a  whole,  is  admissible,  it  is  not  error  to  overrule 
the  objection. 

5.  The  publication  itself  is  the  best  evidence 
of  a  libel. 

6.  Evidence  is  not  admissible  to  abow  the 
sabseqnent  publication  of  another  libel  by  de- 
fendant on  an  entirely  different  charge,  and 
against  different  parties,  in  no  wise  connected 
with  plaintiff. 

7.  Evidence  concerning  an  Issue  not  raised  by 
the  pleadings  is  inadmissible. 

8.  It  is  not  within  the  scope  of  a  fire  insurance 
ngent's  duties  to  furnish  the  public,  outside  of 
his  business  relations,  with  infonnntion  as  to  a 
document  containing  a  description  of  buildings 
In  his  community,  and  for  what  purposes  tbey 
were  oceniued,  and  his  action  in  so  dc^ig  will  not 
render  his  principal  liable  for  JibA  by  audi  publi- 
cation. 

9.  Where  a  state  agent,  In  good  faith,  furnish- 
ed to  his  insurance  company  a  schedule  of  build- 
ings and  their  owners,  with  the  character  of 
their  occupancy,  which  was  used  by  the  com- 
pauy  to  send  to  their  local  agents  as  a  schedule 
to  regulate  rates  of  fire  insurance,  and  not  for 
general  publication,  the  schedule  was  a  privl- 
leged  communication. 

10.  An  agent  sent  a  report  of  buildings  to  his 
fire  insurance  company  in  which  the  heads  and 
divisions  were  "Map  No.,"  "Owner,"  "Occu- 
pancy." "Stories,"  "Class,"  "Bates,"  etc..  and, 
under  the  head  of  "Occupancy,"  he  put  "Blind 
Tiger."  Held,  that  the  classification  of  the  oc- 
cupancy of  the  building  as  a  *'blind  tiger"  did 
not  necessarily  refer  to  the  owner  as  the  occu- 
pant. 

Appeal  from  district  court,  Hays  cotinty; 
H.  Telcbmuller,  Judge. 

Action  by  Alvln  Schnlie  against  George  W. 
Jalonick  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

L.  H.  Browne,  Gustare  Cook,  and  Owen 
Ford,  for  appellant.  Leake,  Henry  &  Greer, 
for  appellees. 


FISHER,  0.  J.  This  is  an  action  for  iibel 
by  appellant  against  Jalonlck  and  the  Penn- 
syivania  Fire  Insurance  Oompany,  based  up- 
on a  publication  wherein  It  la  alleged  the 
appellant  was  charged  with  running  a  "blind 
tiger,"  meaning  that  he  was  guilty  of  th& 
offense  of  violating  the  local  option  laws  in 
San  Marcos,  Hays  county,  at  a  time  when 
local  (^tion  was  in  force  in  that  county. 
Trial  In  the  court  below  resulted  In  a  to^ 
diet  in  favor  of  the  defendants. 

There  is  evidence  In  the  record  which  war- 
rants this  court  in  finding  the  following 
facts:  The  appellee  Jalonlck,  about  the  time 
alleged  In  the  petition,  puMlabed  a  pamphlet, 
which  cimtalDB,  amimg  other  mattwa,  tbe 
following; 
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L'pon  the  page  of  the  publication  noticed 
appears  the  name  of  plaintiff,  Alyin  Schulze. 
as  the  owner  of  a  certain  building,  and  un- 
der the  word  "Occupancy"  appear  the 
words  "Blind  Tiger."  This  book  or  pamph- 
let which  coDtaiua  this  publication  was  got- 
ten up  and  published  by  Jalonick  at  a  time 
when  he  was  the  manager  of  the  Texas  Sur- 
vey &  Itating  Bureau,  a  business  then  en- 
gaged in  by  him  for  the  b^efit  of  the  ap- 
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pellee  the  Pennsylvania  Fire  Insurance 
Company,  and  otlier  Insurance  companies 
doing  business  in  Texas,  in  rating  proper^ 
wltMn  this  state  as  the  basis  for  Insurance; 
and  the  facts  warrant  the  couclusioa  that, 
previous  to  the  time  of  this  publication,  there 
was  an  understanding  between  the  Insurance 
companies  and  Jalonlck  that  he  should  make 
such  publications  or  reports,  showing  the 
-condition  of  property  situated  In  towns  with- 
in tills  state,  and  such  reports  or  publica- 
tions, when  made,  were  to  be  used  by  the 
Insurance  companies  as  their  basis  for  rates 
■of  insurance;  and  we  find  that  the  pamph- 
let in  question  was  published  by  Jalonlck 
for  that  purpose;  and  we  And  that  It  was 
-a  part  of  his  duty.  In  making  the  publica- 
tions, to  state  the  truth,  and  to  give  correct 
information,  for  the  guidance  of  the  Insur- 
-ance  companies,  and  show  the  position  and 
the  occupancy  of  the  property;  and  that  the 
occupancy  of  a  building  affects  the  price  or 
rates  of  Insurance.  We  find  that  the  publl- 
-cations  were  not  for  circulation  generally,  but 
were  intended  to  be  used  only  for  the  pur- 
pose of  conveying  correct  Information  to  the 
Insurance  companies,  and  to  be  used  by  them 
-and  their  agents,  and  that  they  were  deliv- 
ered by  Jalonlck  for  that  purpose,  and  that 
the  defendants  did  not  authorize  an  exhibi- 
tion of  these  publications  to  the  public  gen- 
erally, by  the  subordinate  agents  of  the  In- 
surance companies.  We  do  not  find  that  the 
publication  In  express  terms  charges  the  ap- 
pellant with  conducting  a  "blind  tiger,"  and 
its  meaning  in  this  respect  is  somewhat 
doubtful;  but  there  Is  evidence  In  tlie  rec- 
ord which  would  warrant  the  Jury  in  con- 
cluding that  the  publication  did  not  charge 
Schuize  with  conducting  or  running  a  "blind 
tiger,"  but  that  It  Indicated  only  that  the 
building  waa  occapied  by  some  one  for  that 
purpose. 

A  "blind  tiger"  we  find  to  be  a  place  where 
«nch  intoxicating  drinks  as  are  prohibited 
by  the  local  option  law  are  disposed  of  or 
sold  In  violation  of  that  law.  We  find  that 
at  the  time  of  the  publlcatlcm  the  local  option 
law  was  In  force  at  San  Marcos,  Hays  coun- 
ty, Tex.,  and  that  the  publication  referred 
to  buildings  situated  In  that  town.  There  Is 
also  evidence  which  Justifies  the  finding  that 
at  the  time  of  the  publication  the  building 
owned  by  Schuize  was  then  actually  occu- 
pied and  used  for  the  purpose  of  disposing 
of  intoxicating  drinks.  In  violation  of  the  lo- 
cal option  law.  We  also  find  that  many  of 
the  residents  of  San  Marcos,  who  were  ac- 
quainted with  Schuize,  construed  the  publi- 
cation to  mean  that  he  was  conducting  a 
"blind  tifrer"  in  the  building  owned  by  him, 
and  there  Is  some  evidence  which  tends  to 
show  that  his  reputation  and  good  standing 
were  affected  by  this  publication;  and  there 
is  also  evidence  which  tends  to  show  that 
prior  to  the  publication  there  was  current  a 
general  rumor  to  the  effect  that  he  was  con- 
nected with  the  business  carried  on  In  the 


building,  but,  as  a  fact,  we  find  that  such 
was  not  the  case. 

The  first  question  presented  Is  as  follows: 
"The  court  erred  In  overruling  the  objections 
of  plaintiff,  and  permitting  the  defendants  to 
show  by  the  following  witnesses,  G.  6.  John- 
son, William  Dwyer,  B.  W.  Smith,  Jr.,  Claud 
Ivey,  J.  J.  Barbee.  T.  F.  Hewitt,  Philip 
Springer,  and  W.  C.  Dugger,  the  testimony 
as  shown  and  set  forth  in  plaintiff's  bill  of 
exceptions  No.  1,  that  plaintllTs  buUding,  ms 
designated  in  Exhibit  A,  In  evidence,  from 
January  G,  1892,  the  time  that  local  option 
went  into  full  force  and  effect  in  precinct  No. 
1,  to  the  date  of  the  publication  of  the 
pamphlet  Exhibit  A,  to  wit,  June  30,  1802, 
was  generally  reputed  and  norated,  in  San 
Marcos,  as  a  place  where  Intoxicating  liq- 
uors were  sold  in  violation  of  the  local  op- 
tion law,  some  of  the  witnesses  denominating 
it  a  *blind  tiger,'  and  connecting  plaintiff 
with  it,  as  keeping  It,  and  from  the  fact  that 
a  'blind  tiger'  was  commonly  and  notoriously 
reported  as  being  rim  there,  was  not  com- 
municated to  Jalonlck  by  Dugger,  which 
charajcter  of  evidence  was  wholly  Irrelevant, 
hearsay,  and  could  not  be  introduced  even  to 
mitigate  damages,  and  under  the  rules  of  ev- 
idence was  altogether  inadmissible."  There 
are  no  propositions  under  this  assignment, 
but  two  objections  to  the  evidence  may  be 
carved  out  of  it.  First,  that  general  repute, 
was  not  admissible  to  connect  plaintiff  with 
the  crime  charged;  second,  that  the  crime 
Itself  could  not  be  proven  by  general  reputa- 
tion, even  in  mitigation  of  damages,  unless 
the  publisher  of  the  libel,  at  the  time,  knew 
of  such  general  rumor.  It  is  not  pretended 
that  this  testimony  would  be  admissible  In 
Justification,  but  its  purpose  was  simply  in 
mitigation  of  the  damages,  and  as  having 
some  bearing  In  disproving  a  malicious  In- 
tent to  publish  and  circulate  a  libel. 

Speaking  to  the  first  objection,  It  Is  clear 
that,  by  the  decided  weight  of  authority, 
evidence  of  the  plaintiff's  general  reputation 
In  the  respect  in  which  It  is  assailed  by  the 
alleged  libel  Is  admissible  in  mitigation  of 
damages;  but  there  is  much  diversity  of 
opinion  as  to  the  admissibility  of  evidence 
tending  to  show  that  it  was  generally  reput- 
ed that  the  plaintiff  was  guilty  of  the  crime 
charged.  The  evidence  of  general  character, 
if  admitted,  could  only  be  considered  in  mit- 
igation of  the  damages  sustained  by  the 
plaintiff,  and  this  upon  the  theory  that  a 
person  with  an  already  tarnished  reputation 
Is  not  as  likely  to  suffer  damages  thereto  to 
the  same  extent  as  one  of  unblemished  char- 
acter. The  effect  of  the  libel  upon  the 
plaintiff's  reputation  Is  the  principal  element 
of  damage,  and.  If  It  may  be  shown  in  miti- 
gation that  his  general  reputation  In  the  re- 
spect in  which  It  Is  assailed  Is  bad,  no  sub- 
stantial reason  can  be  given  why  a  like  in- 
quiry cannot  be  made  Into  the  general  re- 
pute as  to  bis  connection  with  the  crime. 
The  general  consensus  of  opinion  amoirg  bis 
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Deighbors  of  bis  guilt  of  the  crime,  that  ex- 
isted prior  to  tbe  alleged  libel,  affects  In  some 
degree  bis  reputation  and  standing  In  the 
commnnity,  and  if  his  prevloas  good  repu- 
tation, by  reason  of  this  opinion,  Is  Impair- 
ed, It  wonld  have  as  Important  a  bearing  on 
the  amount  of  damages  he  had  sustained  by 
reason  of  the  publication  as  would  his  gen- 
eral reputation.  In  the  respect  In  which  It 
was  assailed  by  the  libel.  In  Blickeustaff 
T.  Perrln,  27  Ind.  528,  It  Is  said:  "If,  before 
the  spealilng  of  the  words  complained  of, 
there  exists  a  general  rumor  or  suspicion 
that  the  party  is  guilty  of  the  criminal  act 
charged  against  him,  the  character  Is  already 
traduced,  and  the  evidence  is,  in  effect,  the 
same  as  that  of  general  bad  character,  in  ref- 
erence to  the  crime  Imputed."  In  the  case 
of  Wetherbee  y.  Marsh,  20  N.  H.  561,  the 
sole  question  was  whether  evidence  of  a  gen- 
eral  report  that  the  plaintiff  had  committed 
the  crime  was  admlssllde.  The  court,  after 
dIscnsalDg  authorities,  says:  "But  the  evi- 
dence IB  only  admitted  in  mitigation  of  dam- 
ages; and  If,  In  point  of  fact,  the  reputa- 
tion of  tbe  plaintiff  has  become  fixed  in  re- 
spect to  the  crime  imputed  by  the  common 
speech  of  men,  before  the  utterance  of  the 
words  complained  of.  It  Is  obrtous  that  the 
mischief  occasioned  by  them  Is  less  than  if 
they  had  been  the  first  cause  of  the  general 
"  suspicion,  and  bad,  In  any  Just  sense,  given 
birth  to  the  Infamy  under  which  the  plain- 
tiff suffers.  There  Is  certainly  a  distinction 
between  the  two  cases,  which  ought  to  be 
recognized,  in  favor  of  the  party  who  has 
committed  only  the  minor  offense  of  char< 
ging  a  crime  that  the  accused  has  been  so 
generally  believed  guilty  of  that  he  has  suf- 
fered but  little  by  the  slander.  The  Jury 
alone  can  appreciate  that  difference  by  de- 
termining, upon  the  evidence,  how  far  the 
plaintiff  had  been  svtnk  in  infamy  before 
tbe  weight  of  the  slander  complained  of  was 
added,  and  how  far  the  aspersions  cast  by 
the  defendant  have  deepened  tbe  infamy,  if 
at  all.  We  conclude,  therefore,  in  the  con- 
flict of  opinion  which  bas  undoubtedly  ex- 
isted on  tbis  Question,  that  the  better  rea- 
son is  with  those  who  admit  the  evidence  to 
go  to  the  Jury  to  show  that,  however  una- 
ble the  defendant  bas  been  to  prove  the 
truth  of  the  words  uttered,  yet  the  calumny 
they  contain  Is  one  under  which  the  plaintiff 
so  unquestionably  lay  before  they  iiVere 
spolcen  that  less  damage  has  resulted  from 
them  than  if  the  reputation  which  they  as- 
persed bad  been  previously  pure.  Tbe  de- 
fendant had  spoken  words  charging  tCe 
plaintiff  with  having  burned  his  buildings 
and  the  buildings  of  others.  Now  If,  be- 
fore these  words  were  spoken,  it  had  been 
generally  reported  and  believed  that  the 
plaintiff  had  committed  those  acts,  still,  if 
the  words  were  untrue,  they  were  unjusti- 
fiable. But  to  say  that  they  did  tbe  plain- 
tiff as  much  damage  as  if  they  had  first 
caused  the  belief  or  suspicion  of  his  guUt 


would  seem  to  confound  a  plain  and  recog- 
nized distinction.  How  generally  this  be- 
lief prevailed,  how  firmly  it  was  founded  In 
the  common  mind,  and  to  what  extent  it  ex- 
cused or  palliated  the  conduct  of  the  defend- 
ant, were  qnestlfms  for  the  Jury  to  enter- 
tain, and  were  proper  subjects  for  their  con- 
sideration in  assessing  damages  or  determin- 
ing whether  any  had  been  sustained."  This 
we  believe  to  be  the  correct  rule.  Among 
the  cases  which  may  be  cited  In  support  of 
this  principle  are  Case  v.  Marsh,  20  Oonn. 
248;  Fuller  v.  Dean,  31  Ala.  666;  Heilman  v. 
Shanklin,  60  Ind.  424;  Barr  v.  Hack,  4G 
Iowa,  aiO;  Duval  v.  Davey,  32  Ohio  St  611. 

In  addressing  ourselves  to  the  secohd  objec- 
tion, we  meet  with  more  difficulty.  It  does 
not  appear  that  Jalonick,  prior  to  making  the 
publication,  had  any  express  information  as  to 
tbe  common  report  In  the  neighborhood  that 
a  "blind  tiger"  was  being  conducted  In  the 
building,  but  he  was  informed  by  a  local  in- 
surance agent  stationed  at  San  Marcos  that 
the  building  was  used  !n  carrying  on  a  "blind 
ttger."  Jalonick  asked  the  local  agent  who 
owned  the  building.  He  replied,  **Alvin 
Sehulze."  Then  asked,  "What  Is  the  occu- 
pancy?" The  local  agent  stated.  "I  reckon 
you  can  call  It  a  'blind  tiger.* "  Jalonick  re- 
plied, "Oh,  no;  I  guess  not,  you  have  local  op- 
tion here;  you  are  Joking  about  it."  The  lo- 
cal agent  replied,  "That  is  right;  you  put  It 
down  that  way."  This  agent,  Mr.  Dngger, 
testified,  when  Jalonick  requested  information 
from  him  as  to  the  occupancy  of  the  buUding, 
that  he  told  bim:  "I  don't  know  what  to  tell 
you,  only  a  *blind  tiger,'  and  that  Mr.  Jalonick 
generally  accepted  the  Information  be  got 
from  me.  I  knew  the  general  reputation  of 
this  house  as  to  the  occupation  carried  on  In  It 
at  the  time  that  I  gave  Mr.  Jalonick  this  In- 
formation. It  was  that  whisky  was  being 
sold  there  In  violation  of  law,  up  to  that  time. 
I  did  not  know  what  a  'blind  tiger*  was.  I 
supposed  it  meant  a  violation  of  the  law.  I 
knew  liquor  was  being  sold  there  openly,  and 
wanted  to  convey  the  Idea  to  him  that  It  waa 
sold  secretly;  that  It  was  being  done  under 
cover,  so  that  nobody  could  know.*'  Evidence 
of  common  repute,  In  order  to  establish  tbe 
crime,  would  not  be  admissible  for  that  pur- 
pose where  the  effort  was  to  Justify  the  pub- 
lication, but,  if  the  publication  charged  that 
a  crime  was  committed,  It  would  be  proper 
to  show  what  Information  the  publisher  had 
previously  received  upon  that  subject,  as  evi- 
dence tending  to  disprove  malice,  and  thereby 
mitigate  tbe  offense  and  the  danuges  irblcb 
plaintiff  might  be  entitled  to  recover.  Gom- 
mon  report  as  to  the  existence  of  the  crinae. 
if  believed  In  by  the  publisher,  could  be  as 
well  considered  for  this  purpose  as  would  di- 
rect information  received  from  reliable  sources 
and  acted  upon  by  him.  If  the  purpose  was 
to  prove  the  truth  of  the  charge,  or,  In  other 
words,  to  Justify  It,  the  ordinary  rules  of  evl* 
dence  that  must  be  observed  In  eatabllshlng 
facts  in  any  case  would  be  appllcatile  in  such 

Digitized  by  Google 


Tex.) 


SCIXULZE  T. 


JALONICK. 


«88 


A  case;  but  It  is  generallr  admictefl  as  a 
rnle  that  erldoice  In  nUtlcatlon  maj  often  be 
recti  Ted,  whieb  wonld  not  be  admitted  or  con- 
sidered, where  tbe  pnrpose  was  to  Jastlfy. 
TUs  may  be  demonstrated  by  tbe  mle  which 
admits  hearsay,  or,  In  otha  words.  Informa- 
tion received  by  the  publishers  from  third 
parties,  to  be  prored.  In  order  to  disprove 
malice,  and  thereby  to  mitigate  the  damages 
that  plalntUt  may  be  entitled  to.  But  such 
haaaaj  evidence  coold  not  be  received,  In  or- 
der to  estaUish  the  feet  that  a  crime  was 
actually  committed. 

Now,  whUe  It  Is  tme  that  Jalonlck  was  not 
In  express  terms  Informed  as  to  the  existence 
of  a  general  repute  that  the  crime  of  violat- 
ing the  local  option  law  bad  been  committed, 
still  the  information  received  by  him  was  of 
nich  A  character  that  It  would  ImjOy  that  Ms 
informant  in  making  the  statement  to  bim, 
was,  to  some  extent,  relying  upon  the  opinion 
entertained  by  the  pnbUc  as  to  that  fact.  The 
agent  who  furnished  Jalonlck  with  this  Infor- 
mation states  that  it  was  generally  reputed 
that  a  "blind  tlg^*  was  being  carried  osx  and 
conducted  In  the  building,  and  it  Is  clear  that 
Jalonlck,  In  making  tbe  pnUlcatlon,  relied 
on  the  Informatiim  received  from  Oils  source; 
and  it  further  avpeaxB  that  he  acted  In  good 
falHi  In  making  tbe  publication,  believing  at 
the  time  Quit  tbe  statements  as  to  the  occupan- 
cy of  the  building  wwe  true.  Now,  all  of  this 
information  could  be  received  In  dispelling  the 
presnmptlon  of  malice  that  arises  from  the 
puUkatlon  of  the  actionable  worda,  where 
tta^  charge  Uie  commission  of  a  crime. 

The  connection  between  the  Information  ac- 
tnally  received  and  the  opinion  entertained  by 
the  pnbUe,  and  the  implication  that  arises  from 
tbe  statements  made  to  Jalonlck  Oiat  it  was, 
to  some  extent  based  npon  Information,  are  so 
closdy  connected  and  associated  that  It  Is  dlfS- 
>:ult  to  determine  that  he  and  tbe  local  agent 
who  as^ted  him  In  rating  this  particular 
building,  and  designating  its  oocupancy,  did 
not  in  fact  rely  In  pert  upon  the  opinion  entw- 
talned  by  the  pnldlc  as  to  Ite  occupancy.  It 
la  admitted  that  it  Jalonlck,  at  the  time  of 
tbe  publicatltm,  actually  knew  of  the  general 
r^ort  concerning  this  matter.  It  would  be 
proper  to  consider  It  In  mitigation  of  damages; 
but,  as  said  before,  whUe  It  does  not  appear 
from  the  evidence,  In  express  terms,  that  he 
had  knowledge  of  such  a  puUlc  rumor,  still 
the  language  used  by  the  local  agent  In  In- 
forming htan  as  to  the  occupancy  of  the  build- 
ing Implies  that  the  agent  was  not  basing  his 
statement  upon  personal  knowledge,  but  more 
llkcdy  upon  InformatlMi.  It  la  clear  that  the 
agent  at  ttie  time  that  the  Information  was 
fomlihed,  knew  of  the  olstence  of  such  com- 
mon repoart  and  It  Is  dear  that  Jalonlck,  In 
making  the  publication,  acted  iQ>on  tbe  state- 
ments recrtved  from  tbe  agent 

From  these  drcumstenees  we  are  not  pre- 
pared to  tuM  that  there  was  any  error  In  ad- 
■  noltUng  tlUs  testimony.  But  bidependent  of 
an  this.  If  we  could  Ifold  that  the  tesUmony 


In  this  respect  was  objectionably  It  would 
not  lead  to  a  reversal  of  the  case,  because  ft  Is 
clear,  from  tbe  great  weight  and  pr^nder> 
ance  of  evidence  In  the  record,  that  in  the 
buUdlng  was  carried  on  and  conducted  a  busi- 
ness in  violation  of  the  local  option  law.  The 
jury  would  have  evidently  reached  that  con- 
clusion, If  this  testimony  had  not  been  before 
them,  because  there  Is  no  other  reasonable 
view  to  take  of  the  evidence;  and.  in  view  of 
this  state  of  fact  It  would  be  folly  to  reverse 
the  case.  In  order  to  exclude  evidence  which, 
If  done,  we  are  pre[>ared  to  hold  would  not 
change  the  result  But,  In  view  of  the  fact 
that  we  have  held  beyond  any  question  that  a 
part  of  the  testimony  objected  to  la  admissible, 
we  might  well  dispose  of  this  objection  by  re- 
peating what  IB  said  by  the  supreme  court  in 
the  recent  case  of  Railway  Co.  v.  Gormley,  48 
S.  W.  880:  "I'he  trial  court  did  not  err  In 
overruling  the  objection  to  the  testimony  of 
BoUnson,  as  shown  In  bill  of  exception  No.  4, 
because  a  part  of  It  was  admissible,  and  the 
objection  was  to  the  whole.  The  court  was 
not  required  to  separate  the  admlsalble  from 
what  was  inadmissible.  The  ol^ector  should 
do  that  If  Uie  evidence  did  not  show  that 
the  agent  to  whom  notice  was  given,  had  such 
conneeUon  with  tbe  tank  as  to  make  It  his 
dtt^  to  give  notice  of  its  condition  or  to  repair 
tt  that  part  of  the  evidence  should  have  been 
ezduded  on  proper  objeclton  or  motion.*' 

There  was  no  error  In  the  court's  exclud- 
ing the  testimony  set  out  in  the  second  as- 
e^fnment  of  error.  Tbe  puldlcatlon  Itsdf 
was  the  best  evidence  of  tbe  t^barges  made 
In  it;  and,  further,  the  matter  here  sought 
to  be  proven  was  In  no  wise  connected  with 
the  alleged  libel  declared  upon.  This  ex- 
cluded evidence  related  to  an  entirely  dlffw- 
ent  charge,  made  against  different  parties, 
as  to  the  occapancy  of-  other  buildings  In  no 
wise  ccmnected  with  the  building  of  plain- 
tiff, Bctanlze,  or  business  camied  on  there- 
to, it  was  a  separate  and  distinct  transac- 
tion, relating  to  oUier  parties.  The  subse- 
quent puUlcation  made  by  Jalonlck,  long 
after  the  pamphlet  which  contained  the  al- 
leged libel  charged  in  the  petition,  could 
serve  no  useful  pnrpose  aa  evidence  bear- 
ing on  any  isane  In  thla  case.  It  was  not 
declared  upon  by  tbe  petition,  and  was  aim- 
ply  a  correction  as  to  the  form  of  publication 
that  had  been  previously  made. 

There  was  no  error  in  excluding  the  testi- 
mony of  witness  Dugger,  aa  amiidained  of 
In  the  fourth  assignment  of  error.  It  was 
not  admissible  to  prove  a  combination  be- 
tween the  appeUee  Insurance  company  and 
the  other  Insurance  companies  menttoned  by 
tiie  witness,  because  there  was  no  pleaUng 
raising  that  Issue.  Tbe  wltnesa  Dngger,  aa 
ag^t  for  the  insurance  companies,  received 
from  the  computes  the  pamphlet  in  ques- 
tion, which  he  was  Instructed  to  use  in  his- 
bnslness,  as  the  agent  for  the  Insurance 
companies,  and  be  governed  and  controlled 
by  It  In  making  contracte  of  Insurance^  Hfr 
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tea  tilled  that  he  showed  the  pamphlet  to 
seyeral  persons,  bat  It  Is  clear  that  his  con- 
duct In  this  respect  would  not  bind  his  prin- 
cipals for  whom  he  was  acting.  The  pamph- 
let was  not  furnished  him  for  the  purpose  of 
coaveyhig  the  Information  It  contained  to  the 
public,  but  was  to  guide  him  as  the  agent 
of  the  companies,  to  be  uaed  by  him  la  the 
conduct  of  their  business.  His  testimony 
does  not  tend  to  show  that  he  received  au- 
thority from  the  companies  to  publicly  use 
the  pamphlet,  nor  does  It  ap[>ear  that  they 
had  notice  or  knowledge  of  such  conduct  up- 
on his  part,  but  the  Information  be  gave  as 
to  its  contents  was.  It  appears,  upon  his  sole 
responsibility,  and  it  was  not  any  part  of 
bis  duty  as  the  agent  to  furnish  the  public 
with  Information  as  to  the  contents  of  that 
document,  nor  does  It  appear  that  the  Infor- 
mation contained  in  this  pamphlet  was  nec- 
essary to  be  given  to  the  public,  when  he 
was  tranaactlng  any  business  ftir  his  prin- 
cipals. 

The  first'  paragraph  of  the  charge  of  the 
court  Is  not  subject  to  the  criticism  urged  in 
the  fifth  assignment  of  error.  The  first  and 
second  paragraphs  of  the  charge  are  as  fol- 
lows: 

"(1)  In  order  to  entitle  plaintiff  to  recover. 
It  must  reasonably  appear  from  a  prepon- 
derance of  the  evidence— First,  that  the  al- 
leged chaise  Is  libelous  In  its  nature;  sec- 
ond, that  the  defendant  did  publish  and  cir- 
culate it  as  alleged;  third,  tluit  plaintiff  was 
injured  thereby,  as  alleged. 

"(2)  To  carry  on  what  is  termed  a  'blind  ti- 
ger* in  a  town  or  community  where  the  sale 
of  liquor  is  prohibited  by  law  is  a  criminal 
offense,  and  a  publication  charging  a  person 
with  committing  such  offense  constitutes  li- 
bel, and  would  entitle  the  person  thus  charged 
to  damages." 

It  is  contended  that  the  charge  leaves  It  to 
the  jury  to  determine  whether  running  a 
"blind  tiger"  was  libelous  per  se.  Heading 
the  two  charges  together,  as  above  stated. 
Is  clearly  an  answer  to  tbls  objection.  The 
conrt  In  the  first  simply  stated  the  Issues 
that  must  be  established  by  the  plaintlET.  In 
the  second  Is  a  specific  Instruction  to  the 
effect  that  carrying  on  a  "blind  tiger"  Is  a 
criminal  offense.  The  Jury,  who  are  sup- 
posed to  have  been  men  of  ordinary  Intelli- 
gence, could  not  have  been  misled  or  con- 
fused  by  this  charge. 

The  appellant  misconstrues  the  effect  of 
the  fifth  paragraph  of  the  charge  complain- 
ed of  In  the  sixth  assignment  of  error. 
When  that  paragraph  Is  considered  with  the 
others  bearing  upon  that  question.  It  does 
not  leave  to  the  Jury  the  determination  of 
tbe  question  whether  a  charge  of  running  a 
"blind  tiger"  was  libelous,  because  the  court 
had  Instructed  them  in  explicit  terms  that 
conducting  a  "blind  tiger"  was  a  crime  In 
law. 

The  fifth  paragraph  of  the  charge  com- 
plained of  reads:   "If  you  slionid  find  from 


the.  evidence  that  the  statement  In  tbe 
pamphlet  in  question  Is  libelous,  still  recov- 
ery- can  be  had  only  against  one  or  both  of 
the  defendants,  who,  according  to  the  evi- 
dence, had  published  the  charge,  and  if  It 
does  not  appear  from  the  evidence  that  it  Is 
a  privileged  publication."  Immediately  pre- 
ceding this  charge,  the  court.  In  subdivision 
4  of  the  chaise,  left  to  the  Jury  a  determi- 
nation of  the  question  whether  tbe  publica- 
tion charged  Schulze  with  carrying  on  and 
conducting  a  "blind  tiger,"  or  whether  It  was 
simply  Intended  to  charge  that  tbe  building 
was  occupied  by  some  one  as  a  "blind  tiger." 
Now.  when  the  court  in  the  fifth  subdivi- 
sion of  the  charge  told  the  jury  that,  if  they 
should  find  from  the  evidence  that  the  state- 
ment In  the  pamphlet  in  quesiiou  Is  libel- 
ous. It  was  Intended  to  be  taken  In  connec- 
tion with  the  previous  instructions;  that  is, 
if  the  jury  believed  that  the  publication 
could  be  so  construed  as  to  charge  Schulze 
with  conducting  a  "blind  tiger,"  then  recov- 
ery could  be  bad  against  one  or  both  of  the 
defendants,  who,  according  to  the  evidence, 
published  the  charge. 

The  seventh  assignment  of  error  Is  as  fol- 
lows: "The  conrt  erred  In  paragraph  6  of 
Its  charge  to  the  Jury  In  this:  (1)  The  court 
assumes  in  said  paragraph  tbat  good  faith 
In  making  a  libelous  charge  constitutes  part, 
at  least,  of  such  chai^  as  privileged  and  ex- 
cusable, when,  in  law,  good  faith,  either  in 
whole  or  in  part,  cannot  make  or  constitute 
such  charge  a  privileged  communication  or 
excuse  or  Justify  same.  In  law,  good  faith 
can  only  operate  In  mitigation  of  damages. 
(2)  The  court  assumed,  by  charging  the  jury 
on  the  subject,  that  defendants  had  an  In- 
terest in  or  a  duty  to  perform  towards  eacli 
other,  and  to  the  general  public.  In  a  moral 
or  social  sense.  In  communicating  the  fact 
that  a  'blind  tiger'  was  kept  and  run  in 
plaintiff's  building,  when,  as  a  matter  of 
fact,  there  was  no  evidence  before  the  court 
or  Jury  that  the  defendants  owed  any  duty, 
the  one  to  the  other  or  to  the  general  pub- 
lic, in  a  moral  or  social  sense,  or  bad  any 
interest  of  the  fact  of  a  'blind  tiger  *  being 
kept  and  run  in  plaintiff's  building,  for  the 
reason  that  there  was  no  evidence  before  the 
court  and  jury  that  the  keeping  and  run- 
ning of  a  'blind  tiger*  in  plaintiff's  bullying 
would  either  increase  or  diminish  the  hazani 
or  risk  of  the  Insurance  of  said  building  or 
any  contlguoas  building.  In  law,  if  the 
keeping  and  running  of  a  'blind  tlg^  In 
plaintiff's  building  did  not  Increase  or  di- 
minish the  risk  or  hazard  of  the  Insurance 
on  plaintiff's  building,  the  fact  tbat  a  'blind  ti- 
ger* was  kept  and  run  in  plaintiff's  said  bond- 
ing was  a  matter  In  which  defendants  had 
no  Interest  to  protect  on  said  building,  by 
reason  of  a  'blind  tlgor*  being  kept  and  run 
In  It,  or  duty  to  perform  In  communicating 
the  same  to  each  other,  or  to  their  agent  or 
agents,  or  to  the  general  pnUlc,  either  moral- 
ly or  socially,  and  the  publMiliv  or  corn- 
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mimlcating  such  fact,  tn  Iftw,  was  not  priv- 
ileged. <3)  Id  law,  privUei^  can  onl;  arise 
to  protect  the  publisher  or  oommunicator 
■of  a  libel  when  the  statunent  or  commani- 
-cation  of  the  fact  is  oecessary  to  protect 
the  legal  interests  or  property  of  the  party 
pabllshlng  the  libel,  or  the  legal  Interests  of 
the  person  to  whom  the  same  Is  communi- 
■cated,  as  when,  under  such  circumstances, 
the  relation  of  principal  and  agent  exists 
between  the  parties,  In  law  the  agent  la 
privileged,  and  it  Is  his  daty  to  communicate 
Any  fact  to  bis  principal  necessary  for  tlie 
protection  of  hte  Interests  or  property,  and 
the  principal  is  privileged  to  communicate 
any  fact  to  the  agent  necessary  to  enable 
blm  to  protect  the  interests  of  the  princi- 
pal. (4)  In  law,  a  corporation  whose  busi- 
ness is  fire  insurance,  or  the  agents  of  such 
-co^wration,  as  such,  owe  no  more  duty  to 
the  state  or  to  the  general  public,  in  a  moral 
.-or  social  sense,  than  any  other  private  citl- 
xen,  and  can  claim  no  higher  or  broader  pro- 
tection or  privily  in  law.  It  or  Its  agents 
owe  no  duty  to  any  Individual,  except  to 
those  whose  proporty  they  Insure.  (5)  Said 
charge  waa  en'oneous  because,  in  the  ab- 
sence of  all  evidence  before  the  court  and 
Jury  to  show  an  interest  or  a  duty  on  the 
part  of  defendant  on  account  of  a  'blind 
tiger*  being  kept  and  run  In  said  building, 
It  was  calculated  to  mislead  the  Jury  In  ref- 
-erence  to  good  faith  and  Interest  or  duty, 
rendering  said  charge  privileged."  There  is 
much  In  this  assignment,  In  the  nature  of 
•an  argument,  which  Is  Improper  to  be  em- 
braced In  an  assignment  of  error;  but,  as  it 
presents  one  of  the  principal  questions  in  the 
-case, — that  Is,  whether  the  publication  was 
inlvUeged,— we  set  It  out  here  in  full,  and 
will  take  occasion  here  to  dispose  of  all  the 
•questions  raised  in  appellant's  brief  relating 
to  that  lasne. 

The  sixth  paragraph  of  the  charge  com- 
plained of  In  thto  ass^ment  Is  aa  follows: 
"A  communication  made  tn  good  faith,  up- 
on any  subject-matter  In  which  the  party 
communicating  has  an  interest,  or  In  refer- 
-oice  to  whlcb  he  haa  a  duty,  public  or  pri- 
vate, either  legal,  moral,  or  social,  if  made 
to  a  person  having  a  oonespondlng  Interest 
or  doty,  is  privileged.  Communications  with- 
in the  privilege  are  not  actionable  merely 
because  Oief  are  false  and  defamatory,  but 
■eiqpresa  malice  must  be  ^wn."  In  this' 
connection  we  will  state  the  balance  of  the 
charge  bearing  upon  this  issue:  "(7)  If  you 
believe  from  the  evidence  that  the  defend- 
ant, JalouIck,  in  the  pursuit  of  his  business 
-of  collecting  facts  concerning  all  such  mat- 
ters as  may  affect  the  risk  of  Insuring  buUd- 
Inga  and  property,  printed  in  the  pamphlet 
In  evidence  the  matters  therein  stated  in 
ngaxd  to  the  building  of  plaintiff,  and  stated 
therein  tiiat  the  ocenpant^  thereof  was  'blind 
tiger*:  that  he  did  so  believing  It  mie,  and 
in  good  faith,  and  furnished  said  pamphlet 
to  the  defendant  company  and  other  Insnr- 
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ancc  companies  In  the  usual  course  of  busi- 
ness, for  tne  purpose  of  furnishing  them 
such  Information  as  is  commonly  needed  and 
obtained  by  insurance  companies,— such  pub- 
lication would  be  privileged,  and  the  de- 
fendant would  not,  by  reason  thereof,  be  lia- 
ble to  damages.  And,  if  you  further  believe 
from  tlie  evidence  that  the  defendant  com- 
pany the  Pennsylvania  Fire  Insurance  Com- 
pany, merely  used  the  pamplUet  thus  ob- 
tained by  sending  It  to  their  agent  or  agents 
in  the  town  of  San  Marcos,  with  instructions 
to  be  governed  by  the  rates  and  other  con- 
tents of  the  book  in  attending  to  and  trans- 
acting the  business  of  the  company,  and  that 
they  did  so,  believing  the  information  ob- 
tained from  such  publication  to  be  true,  and 
did  not  instruct  their  agent  or  agents  to  use 
such  Information  for  any  purpose  except  the 
business  they  transacted  for  defendant,  such 
publication  and  communication  would  be 
privileged,  so  far  as  the  defendant  company 
Is  concerned,  and  would  not  subject  them  to 
damages.  (8)  If  you  find  from  the  evidence 
that  the  agent  or  agents  of  the  defendant 
corporation  showed  and  exhibited  the  pub- 
lication in  question  as  to  Alvin  Schulze  to 
the  public  or  to  any  Individuals  constituting 
the  public,  but  did  so  without  Instructions 
or  authority  from  their  principal,  the  de- 
fendant cotpmatlon  Is  not  responsible  for 
such  circulation  of  the  publication." 

The  appellant  misconceives  the  purpose 
and  meaning  of  the  charge  quoted.  This 
Issue  was  not  submitted  to  the  Jury  in  miti- 
gation ot  damages  sustained  by  the  plain- 
tiff, but  as  a  complete  defense  and  bar  to  the 
pontiff's  cause  of  action.  M  the  communi- 
cation or  publication  was  privileged,  and  the 
defendants,  In  publishing  it,  were  not  actu- 
ated by  malice,  they  would  not  be  liable. 
Good  faith  ot  the  puMlsher  may  be  consid- 
ered in  determining  whetlier  he  was  prompt- 
ed by  malice  In  availing  himself  of  bis  priv- 
ily. There  are  facts  and  circumstances 
in  the  record  which  show  that,  by  nason  of 
the  bnslnesB  relationship  oisUng  between 
Jalonick  and  the  insurance  companies,  be 
rested  imder  the  duty  to  furnish  them  cor- 
rect and  tnu  information  as  to  the  location 
and  occupsncy  of  buildings  situated  In  the 
town  of  San  Marcos.  In  publishing  this  In- 
formation, It  was  not  Intended  that  the  pub- 
lic gmerally  should  be  furnished  with  it, 
but  it  was  Intended  for  the  use  of  Jalonick 
and  the  Insurance  companies  and  their  subor- 
dinate agents  in  the  business  In  which  they 
were  engaged.  The  Information  recelverl 
from  this  pubUoitlon  was  Intended  to  be 
acted  upon  In  effecting  Insurance  upon  build- 
ings and  properties  located  within  them.  It 
was  for  the  guidance  of  the  companies  which 
the  evidence,  In  effect,  shows  Jalonick  was 
at  the  time  serving.  A  correct  statement 
as  to  the  occupancy  of  buildings  was  a  part 
of  the  Information  that  should  be  furnished, 
as  It  would  have  much  bearing  upon  the 
rates  and  character  of  the  risk  assumed  by 
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the  companies.  Jalonlck  testiflee  upon  thii 
qoeatlon,  "The  character  of  the  oceapancy 
affects  the  price  of  Insnranca" 

From  thlB  brief  recapitulation  of  the  evi- 
dence npon  this  question,  It  Is  apparent  that 
It  was  proper  for  the  court  to  submit  to  the 
jury  the  question  of  privilege,  and  In  this 
connection.  In  answering  a  criticism  con- 
tained in  another  assignment  of  error  to  the 
charge,  it  Is  prop^  to  say  that  the  court  did 
not  leave  to  the  jory  the  determination 
whether  the  publication  was  privileged,  but 
left  to  them  the  right  to  ascertain  the  facts 
upon  which  the  privilege  was  based;  tell- 
ing them  that.  If  they  should  find  the  combi- 
nation of  facts  to  be  true  which  was  sub- 
mitted to  them,  then  the  publication  would 
be  privileged.  "A  communication  made  In 
good  faith,  upon  any  snbject-matter  In  which 
the  party  communicating  has  an  interest,  or 
In  reference  to  which  he  has  a  duty,  public 
or  private,  either  legal  or  moral  or  social,  if 
made  to  a  person  having  a  COTrespondlng  In- 
terest «r  duty,  Is  privileged.**  18  Am.  A 
Eng.  Enc.  Law,  p.  403.  The  snpreme  court 
of  this  state.  In  passing  upon  a  similar  ques- 
tion In  the  case  of  Railway  Co.  v.  Richmond, 
73  Tex.  D75,  11  S.  W.  557,  uses  this  lan- 
guage: understand  the  law  to  be  that 
a  communication  made  In  good  faltb.  in  ref- 
erence to  a  matter  In  which  the  person  com- 
municating has  an  Interest,  or  In  which  the 
public  has  an  interest,  is  privileged.  If  made 
to  anothw  for  the  purpose  of  protecting  that 
Interest,  and  that  a  communication  made  In 
the  discharge  of  a  duty,  and  looking  to  the 
prevention  of  wrong  towards  another  or  the 
public.  Is  so  privileged,  when  made  in  good 
faith.  In  such  cases,  although  the  state- 
ments may  have  been  untrue,  malice  cannot 
be  Implied  from  the  fact  of  publication,  and, 
to  sustain  an  action,  the  existence  of  evil 
motive  must  be  proved.  In  the  case  of  Har- 
rison T.  Busk,  S  El.  &  BI.  848,  It  was  said: 
*A  commnnicatloQ  made  bona  fide,  upon  any 
Bubject-mattter  in  which  the  party  communi- 
cating has  an  Interest,  or  in  reference  to 
which  he  has  a  duty,  Is  privileged,  if  made 
to  a  person  having  a  corresponding  Interest 
or  duty,  although  It  contained  criminatory 
matter  which,  without  this  privilege,  would 
be  slanderous  and  actionable.  •  •  •  "Du- 
ty," In  the  preferred  canon,  cannot  be  con- 
fined to  legal  duties  which  may  be  enforced 
by  indictment,  action,  or  mandamus,  but 
must  include  moral  and  social  duties  of  Im- 
perfect obligation.  When  words  imputing 
mlsccaiduct  to  another  are  spoken  by  one 
having  a  duty  to  perform,  and  the  words 
are  spoken  in  good  faith,  and  in  the  belief 
that  it  comes  within  the  discharge  of  that 
duty,  or  where  they  are  spoken  in  good 
rnith  to  those  who  have  an  Interest  In  the 
communication,  and  a  rl^t  to  know  and  act 
upon  the  facts  stated,  no  presumption  or 
malice  arises  from  the  speaking  of  the 
words,  and  therefore  no  action  can  be  main- 
tained in  such  cases  without  proof  of  express 


malice.  If  the  occasion  is  used  metttj  as 
a  means  of  enabling  the  part?  to  nttw  the 
slander,  to  Indulge  his  malice,  and  not  im 
good  faith,  to  perform  a  duty  or  make  a 
communication  nseful  and  beneficial  to  oth- 
ers, the  occasion  will  furnish  no  excuse.' 
Bradley  v.  Heath,  12  Pick.  164;  Noonan  v. 
Orton,  82  Wis.  112;  Harper  r.  Harper.  lO 
Bnsfa,  456;  Harwood  v.  Keech,  4  Hun.  890; 
Townsh.  Sland.  *  L.  241-246.*' 

The  facts  and  circumstances  surrounding 
this  publication,  bring  It  within  the  rule  an- 
nounced by  these  authorities.  The  evidence 
clearly  shows  that  the  parties.  In  making 
the  publication  and  using  It,  did  not  entra^ 
tain  towards  plaintiff  any  malice  whatso- 
ever. The  business  in  which  Jalonlck  was 
oigaged  was  for  the  benefit  of  the  Insurance 
companies,  to  furnish  them  correct  Informa- 
tion as  to  subjects  of  insurance.  He  rested 
under  the  duty,  as  a  part  of  his  functional 
to  state  the  true  condition  of  afTairs  as  he 
found  them.  This  was  a  duty  owing  to  the 
insurance  companies;  otherwise  the  Infor- 
mation received  would  be  more  harmful  than 
useful,  as  Its  tendency  would  be  to  mislead 
and  deceive  the  companies.  They,  In  a  like 
manner,  In  order  to  protect  themselves,  had 
the  prlvll^^e  of  conferring  the  Information 
received  npon  tbelr  local  agents,  and  thl» 
really  was  necessary.  In  order  that  the 
agents  might  Intdllgently  act  In  the  mMter 
of  effecting  insurance  npon  properties,  in 
f umtahlng  the  agents  this  Information,  they 
did  not  confer  any  authority  npon  them  to 
transmit  It  to  the  public  generally,  and  no 
Implied  power  exists,  by  virtue  of  such  agen- 
cy, that  would  authorize  them,  against  tlte 
consent  of  their  principals,  the  Insurance 
companies,  to  use  snd  circulate  these  publi- 
cations among  the  public.  They  were  In- 
tended solely  for  the  private  information  of 
the  Insurance  companies  and  the  agents,  and 
If  the  agents  made  use  of  them  otherwise. 
In  giving  a  public  notoriety  of  their  con- 
tents, it  might  fix  the  liability  upon  them» 
but  not  against  their  principals.  What  we 
have  said  In  effect  disposes  of  the  eighth, 
ninth,  tenth,  and  eleventh  assignments  of  er- 
ror. 

In  response  to  the  twelfth  and  thirteenth 
assignments  of  error,  It  may  be  said  that 
there  was  no  evld«ice  showing  that  the 
agents  had  any  authority  whatever  from  JTal- 
onick  or  the  insurance  companies  to  pub- 
licly exhibit  the  publicatiws.  These  char- 
ges sre.  In  effect,  npon  the  weight  of  evi- 
dence, and  make  the  defendants  responsible 
for  the  unauthorized  acts  of  the  agents  in 
circulating  the  publications,  and  they  Ignore 
that  phase  of  the  case  which  Justifies  the 
publications  If  privileged. 

In  reply  to  the  fifteenth  assignment  of  er- 
ror, it  is  suflScient  to  say  that  the  chuie  of 
the  court  on  the  measure  of  damages  was 
proper,  snd  It  was  no  error  to  refuse  the 
charge  requested. 

There  was  no  error  In  refusing  to  give  the 
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charges  requested  as  set  out  In  the  four- 
leentb,  sixteenth,  and  seventeenth  assign- 
ments of  error,  because  they  present  such  a 
state  of  case  as  would  authorise  the  Jury  to 
find  against  the  defendants,  notwithstand- 
ing the  publication  may  hare  been  privi- 
leged.  They  Ignore  that  Issue  in  the  case. 

What  has  been  previously  said  disposes  of 
the  eighteenth  and  nineteenth  assignments 
of  error,  and  both  of  the  charges  requested 
and  refused,  as  set  out  In  these  assignments, 
are  upon  the  weight  of  evidence. 

In  response  to  the  twentieth  assignment  of 
error.  It  Is  proper  to  say  that  there  Is  evi- 
dence which  sustains  the  verdict  upon  two 
proportions:  First.  Although  there  Is  tes- 
timony both  ways  upon  the  question,  there 
Is  evidence  which  warrants  the  conclusion 
that  the  publication  stating  that  the  occu- 
pancy of  the  building  as  a  "blind  tiger"  did 
not  refar  to  the  idalntllf,  Behnlze,  as  the  oc- 
cupant This  conrt  previously  held,  on  the 
former  appeal  of  this  case,  that  the  meaning 
of  the  publication  was  uncertain.  Some  of 
the  witnesses  on  the  trial  of  this  case  testi- 
fied, In  giving  a  meaning  and  their  Inteis 
pretatlon  to  the  pnbllra.tlon,  that  It  was  not 
calculated  to  convey  the  Information  that 
Schnhse  was  charged  with  running  a  "blind 
tlgo";  but,  as  said  before,  there  Is  mnch 
evidence  to  the  contrary,  tending  to  show 
that  It  was  so  construed,  by  many  persons 
living  In  San  Marcos,  to  mean  that  Schulie 
was  occupying  the  bnllding  as  a  "blind  ti- 
ger." Second.  The  facts  In  the  record  strong- 
ly tend  to  establish  that  the  publication  was 
privileged. 

There  was  no  error  In  excluding  the  evi- 
dence stated  In  the  twenty-first  assignment 
of  error.  It  is  admitted  that  the  testlmtmy 
of  the  witness  Judge  Wood,  which  was  ez- 
floded.  was  not  Included  In  the  bill  of  re- 
ceptions. Further,  we  fan  to  see  the  rele- 
vancy of  the  second  publication  made  by 
Jalonlck,  offered  in  connection  with  the  evi- 
dence of  witness  Wood.  It  was  not  declared 
on.  It  would  serve  little,  If  any,  purpose  In 
explaining  the  previous  publication,  which 
was  declared  on  as  containing  the  libel 
charged. 

The  twenty-second  and  twenty-third  as- 
signments of  error  are  too  general  to  be  con- 
sidered. 

We  find  no  error  in  the  record,  and  the 
judgment  la  affirmed.  Affirmed. 


WILLIAMS  T.  DEIffVERS. 

(Court  of  cavil  Appeals  of  Tfexas.    March  80, 
1898.) 

Affbai^Rbvibw— DaoiBioR. 

Where  the  appellate  court  is  left  In  nncer- 
taintr  bj  the  iodefinite  findings  of  fact  by  the 
trial  coort  coDceminf:  materinl  iEsaea,  the  case 
will  be  remanded  for  another  trial. 


i^^al  from  Colorado  county  court;  J.  J. 
Mau^eld,  Judge. 

Suit  by  W.  F.  Deevers  against  J.  R.  Darnell 
and  H.  S.  Williams.  From  a  judgment  for 
plaintiff,  defendant  WllUama  appeals.  Re- 
versed. 

W.  L.  Adkins,  for  appellant  Geo.  McCor* 
mtck,  for  appellee. 

F£/T,  J.  Appellee  filed  salt  gainst  3.  R. 
Darnell  for  debt,  and  to  foreclose  a  mortgage 
lien  on  two  mules.  Williams,  the  a^Kllant, 
was  made  a  party  upon  the  gronnd  that  he 
bad  obtained  possession  of  the  property  after 
the  execution  of  the  mortgage,  and  was  hold- 
ing the  some,  and  setting  up  a  fraudulent 
claim  to  them.  Appellant  alleged  that  the 
mules  were  bis,  and  had  never  been  the  prop* 
erty  of  DamelL  The  cause  was  tried  by  the 
court,  and  resulted  In  a  judgment  for  appel- 
lee. The  county  Judge  filed  his  comduslons  of 
law  and  fact  niere  Is  no  statement  of  facta. 
A  decision  of  the  case  aa  presented  by  the  rec- 
ord must  turn  upon  the  question  of  a  sate 
of  the  property  by  appellant  to  DamelL  We 
are  unable  to  determine  from  tiie  findings  of 
fact  whether  the  county  jud^  intended  to- 
find  that  a  sale  of  the  mules  was  made- 
by  appeUant  or  not  In  one  of  the  find- 
ings It  would  seem  that  he  intended  to  find 
a  sale;  but  In  others,  and  In  the  conclu- 
sions of  law,  it  appears  that  no  sale  was 
found,  and  that  the  decision  was  based  on 
the  proposition  that,  while  there  was  no  real 
sale,  yet  It  was  a  sale  *1tx  so  far  as  the  rights 
of  Deevers  are  concerned."  Or.  In  other 
words,  the  decision  seems  to  be  based  on  es- 
toppel. There  might  be  facts  in  connectlim 
with  the  possession  of  the  mules  by  Darnell 
that  would  raise  the  question  of  estoppel,  but 
no  such  facts  are  found  In  this  record.  The 
decision  of  the  case  depending  upon  the  sale 
of  the  pnqwrty,  and  no  such  sale  having  been 
definitely  fotmd  by  the  trial  judge,  this  court 
Is  left  In  such  nncertafaity  aa  to  the  fiacts  that 
another  trial,  with  a  full  development  of  the 
facte,  Is  necessitated;  and  therefore  a  re- 
heating Is  granted,  our  former  opinion  with- 
drawn, and  the  judgment  Is  reversed  and  the 
cause  remanded. 


RAMSEY  V.  DREKNAN  et  al. 

(Court  of  QtH  Appeals  of  Texas.    April  0, 
1898.) 

AOTIOX  ON  NOTB— PtSADiXO— IXSCFFIOIBST  PBTI- 
TIOX. 

A  petition  containing  no  averment  that  the 
note  sned  on  was  executed  by  defendant  was 
insuflicient  to  sostain  a  judgment  by  default. 

Appeal  from  district  court,  RobertSMi  county; 
W.  G.  Tallnferro,  Judge. 
Action  by  J.  H.  Drennan  &  Co.  against  W. 
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H.  Itanuey.   From  a  lud|;iDMt  for  plalotlffB, 
defendant  appeals.  Bereraed. 

BL-<hoi>  &  Lane,  tor  appellant    T.  N.  Gra- 
ham, for  appellees. 

FISHER,  C.  J.    Judgment  by  default  was  , 
rendered  against  defendant.  .Uaniaey.  In  a  suit  | 
brought  by  appellees  on  a  promissory  note;  also  i 
to  foreclose  a  vendor's  Uen  on  a  certain  town  | 
lot  described  in  the  petlttin.    It  does  not  ap- 
pear from  any  averments  contalueil  In  the  peti- 
tion that  tbe  note  sued  upon  was  executed  by  ' 
the  appellant.   Ramsey,  or  that  be  became  : 
bound  and  liable  therefor.    The  petitioa,  after  i 
stating  the  names  and  residence  of  tbe  plain-  j 
tiffs  and  defendant,  states:   "That  heretofore,  i 
on  the  :iil  day  of  March,  1S9G,  made,  executed.  , 
ami  dellven-d  to  J.  B.  Wilson  his  certain  prom- 
Issurj-  note  for  tbe  sum  of  *100,  due  and  paya-  | 
ble  on  the  Ui  day  of  I>eoeraber.  ISW."    This  ! 
Is  all  that  is  said  with  reference  to  the  execu-  I 
tlou  of  the  note.    Ihe  petition  Is  not  futti<-ient  . 
to  sustain  a  judgment  by  default.  Therefore 
tbe  Judgment  wUl  be  reversed,  and  the  cauae 
remanded.    Ite^-ersed  and  remanded. 


LIVE  O.VK  RANCH  CO.  t.  IXOHAM  et  a1. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  0, 

1898.) 

Reoovebt  or  Feksokaltt— Jldoment. 

Where  a  judgmeot  was  rendered  for  the 
return  of  cattle,  and  not  for  auy  money  demand 
Birainst  defendant  if  they  could  not  he  found, 
the  Jury  need  not  find  the  value  of  each  one  of 
the  held,  although  it  finds  tlie  value  of  tbe  en- 
tire herd. 

Appeal  from  Crockett  county  court;  Charlea 
B.  Davidson,  Judge. 

Action  b7  Frank  and  Donle  Ingham  against 
the  Live  Oak  Ranch  Company.  From  a  Judg- 
ment tor  plalntlfla,  defoidant  wpeals*  Af- 
firmed. 

S.  D.  Foote,  for  appellant  A.  S.  Ilnwklns, 
for  appclleea. 

FLY,  J.  Appellees  sued  for  certain  cattle, 
describing  them,  and  giving  their  separate 
values,  and  praying  in  the  alternative  for 
their  values,  which  amounted  in  the  aggre^ 
gate  to  $307.  The  Jury  returned  a  verdict  in 
favor  of  appellees  for  the  property  described 
In  tbe  petition,  and  found  the  value  to  be  in 
tbe  aggregate  the  sum  of  ^367.  Tbe  separate 
values  of  the  different  cattle  were  not  found. 
Tbe  Judgment  was  rendered  for  the  cattle, 
and  not  for  any  money  demand  against  ap- 
I>ellant.  It  Is  the  rule  that.  In  a  suit  for  the 
recovery  of  several  articles  of  personal  prop- 
erty, the  Jury  ahould  find  the  value  of  such 
articles  sei>arately,  the  reason  for  the  nUe 
being  that  tbe  defendant  should  have  the 
privilege  to  return  any  one  or  more  of  the 
articles  In  satisfaction  pro  tauto  of  the  Judg- 


ment Hoeser  v.  Knu  ka.  20  Tex.  45f».  Tl»> 
rule,  however,  would  only  apply  In  ca.sf» 
where  there  was  a  Judgment  for  the  valae 
of  the  personal  property  In  case  It  waa  not 
returned.  There  being  no  Judgment  In  this 
case  except  for  the  cattle,  appellant  has  no 
cause  for  complaint  Appellees  are  the  only 
ones  who  might  suffer  injury  in  case  the 
cattle  were  not  found,  as  in  that  event  a 
suit  for  the  value  of  the  missing  auimsls 
would  become  necessary.  Thte  view  of  the 
matter  dispoaea  of  the  first  aaalgament  of 
error. 

The  proof  did  not  sustain  the  plea  of  limi- 
tation of  two  years,  as  claimed  in  the  second 
assignment  of  error. 

The  third  assignment  cannot  be  consid- 
ered, for  the  reason  that  it  does  not  Indii-ate 
anj'tlilng  of  which  complaint  is  made.  And 
the  fourth  assignment  is  Imsed  upon  tbe  as- 
sumption that  S.  A.  Ingluun  did  not  have 
authority  to  turn  over  certain  cattle  to  ap- 
pellees to  pay  for  cattle  appropriated  by  ap- 
pellant, when  there  was  evidence  tending  to 
show  that  he  had  such  authority;  and  the 
assignment  therefore  cannot  be  suatalned. 

The  remaining  assignments  of  error  need  not 
be  discussed,  none  of  them  being  merltortouL 
llie  judgment  is  a&lnued. 


BRENXAN  V.  GORSICANA  OOTTOX-OIL  CO. 
(Court  of  Civil  Appeals  of  Texas.   Feb.  9, 
1808.) 

N'OISA'fCS— Damaoes— KviDBNCa— IlWTRUCnOJes. 

1.  An  instruction  that  a  defendant  charged 
with  maintaining  a  nuisance  is  liable  only  for 
his  own  acts,  and  not  by  reesmi  of  a  condition 
of  other  property  adjacent  to  plaintiff's  proper^ 
ty,  is  proper,  in  the  absence  of  a  request  to 
make  ft  more  clear,  where  there  vaa  erldenee 
that  such  other  property  was  kept  in  an  offen- 
sive condition. 

2.  On  the  question  of  the  Impairment  In  value 
of  property  caused  by  the  maintenance  of  a 
nuisance,  evidence  of  the  fdianged  condition  of 
the  neighborhood,  due  to  the  nnlaaaoe,  ia  ad- 
missilile. 

3.  On  the  question  of  the  ImpairmeDt  in 
valne  of  property  caused  by  the  maintenance  of 
a  nuisance,  testimony  of  persona  familiar  with 
tbe  value  of  property  in  the  neighborhood  be- 
fore and  since  the  nuisance,  that  it  had  de- 

Ereciated  a  certain  per  cent,  by  reaaon  thereof, 
I  admissible. 

4.  Evidence  that  one  had  refused  an  offer  of 
$2,000  for  hia  land  before  a  nuisance  wax  main- 
tamed  in  the  neighhurfiood  is  inadmissible  im 
the  question  of  the  impairment  in  valne  cansed 
by  the  naisance. 

Appeal  from  district  (»nrt  Navarro  coun- 
ty; L.  B.  Cobb,  Judge. 

Action  by  Alary  L.  Brennan  against  the 
Coraicana  Cotton-Oil  Company  for  operating 
a  mill  In  such  a  manner  as  to  make  It  a 
nuisance  In  the  vicinity  of  plaintiff's  proper- 
ty. Judgment  for  defendant  and  plaintiff 
appeals.  Reversed. 

Slmklns  &  Mays,  for  appellant.  UcKie  & 
Antry,  fOr  appdtee. 
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JAMES,  C.  J.  The  appellant  (plaintiff) 
alleged,  in  substance,  tbat  the  appellee  own- 
ed a  block  and  certain  lots  In  the  city  of 
Condcana,  npou  which  it  erected  a  cotton- 
seed oil  mill  in  1882,  corerin?  Its  entire 
ground,  and  has  since  been  engaged  In  the 
jnanufactTirlng  and  sale  of  the  products  of 
cotton  seed;  that  in  the  Immediate  vicinity 
and  south  thereof  Is  situated  plaintiff's 
dwelling,  where  she  lived  before  and  ever 
since  the  construction  of  aatd  works,  It  being 
her  only  property,  and  she  harlng  been  una- 
ble, for  want  of  means,  to  more  elsewhere; 
that  In  the  operation  of  said  mill  defendant 
stores  great  quantities  of  cotton  seed,  which 
produces  heat,  and  permits  the  seed  to  waste 
and  decompose  In  great  qnantlties  amond  Its 
sheds;  that  oQ  and  meal  are  stored  there  tn 
large  qnantttfes;  that  filthy  water,  waste 
on,  excrescence,  and  otbet  disagreeable  sub- 
stances are  permitted  to  accumulate  and  rot 
and  mn  Into  Uie  streets  and  alleys;  that 
from  the  process  of  manufacturing  the  cot- 
ton seed  Into  oil,  etc.,  and  other  conditions 
growing  out  of  the  operation  of  the  mUl, 
disagreeable  and  sickening  odors  Impreg- 
nate Oie  atmoq>ha«  In  and  anmnd  plaintiff's 
property,  destroying  the  comfort  of  her 
home,  affecting  the  health  of  her  family,  and 
rendering  her  homestead  useless  to  Her  as  a 
place  to  live  with  any  degree  of  comfort; 
that  she  was  also  troubled  and  annoyed  with 
smoke  and  cinders  from  defendants  prem- 
ises blowing  into  her  house,  and  upon  her 
clothes,  injuring  her  cistern,  and  also  by  the 
noise  made  by  defendant's  employes,  and  the 
ringing  of  bdls  at  night,  the  mill  operating 
day^d  night;  and  she  further  alleged  that 
the  effect  of  the  erection  and  operation  of 
the  mill  upon  her  property  bas  been  to  mate- 
rially diminish  its  market  value.  The  ver- 
dict was  for  defendant. 

There  is  no  merit  In  the  eleventh  assign- 
ment which  Is  that  the  verdict,  so  far  as  it 
refused  damages  in  respect  to  the  deprecia- 
tion In  value  of  pl^ntiff's  property,  was  con- 
trary to  the  testimony.  Nor  Is  there  In  the 
sixth  and  fifth  and  tentii  any  error  that 
would  Justify  a  reversal. 

By  the  seventh  and  eighth  assignments,  the 
following  clause  of  the  charge  is  brought  in- 
to question:  "The  defendant  Is  liable  only 
for  Its  own  acts,  and  not  for  the  acts  of 
other  persons  residing  lu  the  vicinity,  and 
yon  wni  not  find  for  plaintiff  anything  by 
reason  of  the  condition  of  the  other  prem- 
ises adjacent  to  plaintiff's  property."  This 
charge  was  correct  as  a  proposition  of  law 
applicable  to  the  testimony.  There  was  tes- 
timony admitted  that  the  premises  of  plaln- 
tltrs  neighbors  were  k^t  in  an  offensive 
condition,  and  the  tenants  of  these  homes 
were  noisy  and  disagroealile,  and  this  charge 
was  Intended  to  and  did  relate  to  such  prem- 
ises and  persona,  and  it  Is  true,  as  stated  In 
this  paragraph  of  the  charge,  that  defendant 
was  not  liable  therefor.  The  Jury,  for  any- 
tJiIng  that  IS  RtAted  In  this  charge,  could,  un- 


der the  other  charge,  have  considered  the 
fact  of  a  stream  of  foul  water  Issuing  from 
defendant's  premises  into  the  street,  and  al- 
so the  noises  made  by  defendant's  employ^ 
while  at  work  in  the  mill,  these  being  the 
acts  of  defendant.  Plaintiff  would  bavt 
been  entitled  to  have  a  charge  i^ven  mak- 
ing the  charge  more  clear  in  this  respect, 
had  one  been  asked. 

The  first,  second,  and  third  assignments 
complain  of  the  exclusion  of  testimony  of- 
fered by  plaintiff  going  to  show  what  change 
had  been  produced  in  the  neighborhood  by 
the  establishment  and  operation  of  the  mill. 
Upon  the  Issue  of  damage  to  the  market  val- 
ue of  her  property,  we  think  such  testimony 
was  admissible.  It  surely  cannot  be  con- 
tended that  the  only  evidence  proper  for 
such  purpose  was  the  opinions  of  witnesses. 
The  Jury  would  have  a  right  to  consider  any 
change  for  the  better  or  for  the  worse.  In  the 
neighborhood  or  community,  as  to  what  it 
was  before  the  establishment  of  the  mill  and 
since,  In  determining  whether  or  not  the  val- 
ue of  plaintiff's  property  was  the  same  as 
before.  If  they  believed  that  the  manner 
of  operating-  the  m^l  made  It  a  nuisance  to 
the  neighborhood,  which  tiiey  must  first 
have  found  In  ord^  to  entitle  plaintiff  to  re- 
cover at  aU,  then,  upon  tiie  question  of  Im- 
paired value,  it  seems  to  us  the  changed  con- 
dition of  the  neighborhood.  If  due  to  the 
nuisance,  was  a  prcq;>er  circumstance  to  con- 
sider In  determining  the  fact  of  damoge  and 
the  extent  thereof. 

We  are  also  of  opinion  that  the  second  as- 
signment Is  well  taken.  The  testimony  of- 
fered and  rejected  was  the  statement  of  per- 
sons dealing  In  and  familiar  with  real-estate 
values  in  Corsicana  before  and  Sln(*e  flic 
erection  of  this  mill,  and  to  the  effect  tiint 
property  situated  near  and  adjacent  thereto 
has.  on  account  of  siUd  mill,  declined  In  val- 
ue from  ao  to  SO  per  cent.  This  testlmonr 
related  to  plaintiff's  property,  which  was. 
near  and  adjacent  thereto,  and  should  have 
been  admitted.  The  court  refused  to  allow 
plaintiff  to  testify  that  prior  to  the  erection 
of  the  mill  she  could  have  sold  her  property 
for  |i2.0t)0,  and  had  been  offered  ^,000  for  It. 
and  had  refused  it.  This  is  the  sul^ect  of  the 
fourth  asslgnmoit.  The  ruling  was  correct.  2 
Suth.  Dam.  S  654.    Reversed  and  remanded. 


GALVESTON.  H.  ft  S.  A.  RT.  CO.  v.  SCOTT. 
(Court  of  Civil  AppealR  of  Texas.   Feb.  9, 
1898.) 

IirJDRiBS  TO  Fassbhobr— PliaSixg— Klembitts  of 

DaMAOBB— EviDBTtCB— UZCLCSION  ON  HOTION. 

1.  Where  the  petition  merely  alleges  that 
plaintiflfs  dftmaKes  arose  from  the  negligent 
crushing  of  his  foot,  by  defendHot's  cars,  plain- 
tiff cannot  show  that  a  physician  employed  by 
defendant  nedigently  aomlnlstered  an  enema 
to  plaintiff,  which  produced  a  permanent  stric- 
ture ot  the  bowela, 

2.  Where  a  common  carrier  has  furnished  a 
competent  physician  to  attend  on  injured  pas- 
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Betucen,  it  is  not  liable  for  his  malpractice  or 
neKiect. 

3.  Where  illegal  testlmonr  baa  been  admit- 
ted, though  without  objection,  in  connection 
with  an  issue  not  raised  by  the  pleadings,  and 
manifestly  unjust  to  the  party  complaining,  the 
court  should  exclude  it  on  motion,  ftCter  the  ctI- 
-denee  has  closed,  and  instruct  the  Jury  to  dis- 
regard it 

Appeal  from  district  court,  Presidio  coun- 
ty; a  N.  Buckler,  Judge. 

Suit  by  E.  A.  Scott  against  the  GalTeston, 
Harrlsburg  &  San  Antonio  Baliway  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Reyersed. 

BeaU  &.  Kemp,  for  appellant  P.  H.  Clarke 
.and  Falvey  &  Itaris,  for  appellee. 

FLY,  J.  Tbis  is  a  suit  for  damages  aris- 
ing from  personal  injuries.  A  trial  by  Jury 
resulted  in  a  verdict  and  Judgment  in  favor 
of  appellee  for  $15,000.  It  was  alleged  in 
the  petition:  "That  on  or  about  the  lltb  day 
of  November,  A.  D.  1806,  said  defendant,  at 
£1  Paso,  Texas,  received  plaintiff  into  one 
of  its  cars  as  a  passenger,  and  for  a  valuable 
consideration,  which  was  paid  by  plaintiff  to 
said  defendant,  the  said  defendant  under- 
took and  promised  to  safely  transport  plain- 
tiff from  said  city  of  El  Paso,  Texas,  to  the 
town  of  Marfa,  In  said  Presidio  county, 
Texas;  that  on  said  lltb  day  of  Novemlier, 
A.  D.  18D6.  when  the  defendant's  train,  com- 
posed of  an  engine,  the  car  In  which  plaintiff 
was  riding,  and  several  other  cars,  In  going 
east,  reached  the  said  town  of  Marfa,  a  reg- 
ular passenger  station,  about  10  o'clock  p. 
m..  defendant's  servant  called  out  'Marfa,* 
which  Is  the  usual  and  customary  signal  for 
all  passengers,  who  desire  to  stop  at  said 
town,  to  leave  the  train  when  the  same 
stops  at  the  depot  In  said  town;  that  said 
train,  on  reaching  the  depot  at  said  town  of 
Marfa,  came  to  a  full  stop,  and  said  plaintiff, 
as  soon  as  said  train  stopped  at  said  depot, 
the  same  being  the  usual  place  for  passen- 
gers to  leave  defendant's  train  at  said  town, 
arose  from  his  seat  In  said  car  in  which  he 
was  riding,  and,  without  delay,  proceeded  to 
leave  said  train;  that  he  went  to  the  front 
end  of  said  car  In  which  he  was  riding,  and 
walked  out  on  the  platform  of  said  car,  to 
get  off  said  car  and  leave  said  train;  that 
before  plaintiff  had  time  to  get  off  said 
train,  and  while  he  was  still  on  said  plat- 
form, the  servants  and  employes  of  defend- 
ant in  charge  of  and  operating  said  train, 
without  giving  any  warning,  negligently 
caused  said  car,  on  which  plaintiff  was  rid~ 
ing,  to  be  suddenly  and  abruptly  moved  wltb 
such  violence  that  plaintiff,  without  any 
fault  or  negligence  on  his  part,  was  thereby 
thrown  to  and  against  the  ground,  wltb  such 
violence  that  he  was  thereby  knocked  insen- 
sible; that  while  plaintiff  was  on  the  ground 
In  such  insensible  condition  the  wheels  of 
defendant's  car  or  cars  ran  over  plaintiff's 
right  foot  and  ankle,  and  so  mashed,  crush- 
ed, and  mangled  the  flesh  and  bones  In  said 


foot  and  ankle  tliat  on  or  about  the  12th  day 
of  Xovember.  1886,  the  same  had  to  be  am- 
putated Just  above  the  ankle:  that  by  reason 
of  said  Injury  plaintiff  has  suffered  great 
bodily  pain  and  mental  anguish,  and  has  In- 
ctxrred  great  expense  for  phyaldana,  medical 
treatment,  and  medicines;  that  he  has  been 
confined  to  his  bed  ever  since  said  lltb  day 
of  November,  1886;  that  he  has  been  unable 
to  do  any  labor  or  perform  any  service  to 
support  himself  and  family  since  the  day  of 
said  Injury;  that  plaintiff  Is  permanently 
disabled  from  laboring  or  pursuing  any  oc- 
cupation or  avocation  to  support  himself  and 
family;  that  at  the  time  of  said  injury  plain- 
tiff was  In  good  health,  a  strong  and  vigorous 
man,  32  years  of  age,  able  to  earn  and  was 
earning  f2,500  a  year;  that  by  reason  of 
said  injury  bis  health  has  been  destroyed, 
his  nervous  system  shocked  and  permanent- 
ly Impaired,  and  he  has  been  made  a  cripple 
for  life;  ttiat,  by  reason  of  the  premises, 
plaintiff  has  been  damaged  In  the  sum  of 
$30,000.  Plaintiff  represents  that  said  de- 
fendant was  negligent  In  suddenly  and  ab- 
ruptly moving  said  train  and  car  at  Marfa, 
after  having  stopped  at  the  depot,  without 
giving  plaintiff  sufficient  time  to  leave  ^Id 
train,  and  was  negligent  in  running  Its  car 
wheels  over  plaintiff's  foot  and  ankle  after 
negligently  causing  him  to  be  thrown  to  the 
ground  with  such  force  and  violence  as  to 
knock  him  insensible,  and  without  giving 
any  warning  of  Its  intentions  to  move  said 
car." 

On  the  trial  of  the  cause  evidence  was  in- 
troduced by  appellee  to  the  effect  that  hot 
coffee  was  negligently  Injected  into  the  Tec- 
tum of  appellee  by  a  physician  who  was  in  the 
employ  of  appellant,  and  that  thereby  appel- 
lee received  permanent  injury,  and,  In  fact, 
appellee  stated  tliat  the  principal  suffering 
endured  by  him  had  been  the  result  of  strict- 
ure of  the  bowels  brought  about  by  the  In- 
jection of  the  coffee.  This  testimony  was 
permitted  to  go  before  tlie  Jury  without  ob- 
jection, but,  after  the  evidence  bad  been 
closed,  a  motion  to  exclude  the  testimony 
from  consideration  by  the  Jury  was  filed  and 
urged  by  appellant  on  the  ground  "that  the 
injury  to  plaintiff  by  having  bis  ankle  crush- 
ed has  no  causal  connection  wltb  said  in- 
juries to  the  rectum,  and  that  said  Injuries 
to  the  rectum  was  not  the  reasonable  and 
approximate  result  of  the  plalntlfTs  injury 
caused  by  the  negligence  of  the  railway  com- 
pany." The  motion  to  exclude  the  testimony 
was  overruled,  and  the  court  charged  the 
Jury:  "If  you  believe  from  the  evidence  that 
the  plaintiff's  foot  was  Injured  by  and 
through  the  negligence  of  defendant,  and 
without  any  negligence  on  the  part  of  the 
plaintiff  contributing  thereto,  and  that  the 
defendant,  under  the  law  and  the  evidence, 
is  liable  to  him  for  injury  to  bis  said  foot, 
and  that  after  such  injury  he  employed  Dr. 
WUkln  as  a  physician  to  attend  him,  and 
that  he  was  a  competent  physician,  and  tbat 
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tbe  said  doctor  Injected  bot  cc^ee,  and  that 
the  phiintlff  was  thereby  Injured,  and  that 
at  the  time  the  said  hot  coffee  was  Injected 
be,  tbe  said  doctor,  believed  that  the  condi- 
tion of  the  said  plaintiff  was  such  that  It  de- 
manded such  a  remedy,  and  that  so  beller- 
Ing  he  Injected  tbe  same,  and  that  plaintiff 
was  unconscious  at  the  time,  then  the  de- 
fendant would  be  liable  for  whatever  injury 
the  plaintiff  may  liave  sustained  by  reason 
of  hot  coffee  having  been  Injected;  but  If  tbe 
bot  coffee  was  Injected  by  some  other  person 
than  the  said  doctor,  and  not  under  his  di- 
rection, then  defendant  would  not  be  liable 
to  the  plaintiff  for  Injury  on  account  of  hot 
coffee  bavin?  been  injected."  The  damages 
of  appellant  were  alleged  to  arise  from  the 
crashing  and  mangling  of  his  foot,  and  there 
Is  no  mention  made  in  the  pleading  of  any 
injury  resulting  from  the  Injection  of  hot 
coffee,  and  the  evidence  of  such  Injury  was 
inadmissible.  It  Is  the  rule  In  Texas  that  a 
general  allegation  of  damages  will  justify 
evidence  of  all  damages  which  naturally  and 
necessarily  result  from  tbe  injuries  alleged 
to  have  been  inflicted.  Campbell  v.  Coolc,  8ti 
Tex.  630,  26  8.  W.  486;  Hallway  Co.  v.  Curry, 
Tex.  85.  Can  It  be  said  that  tbe  Injuries 
Inflicted  by  the  Injection  of  the  coffee  neces- 
sarily resulted  from  the  foot  of  appellee 
being  mangled  by  the  cars  of  appellant? 
Certainly  not  As  said  by  the  supreme  court 
In  CampbeU  v.  Cook,  above  cited:  "In  this 
case  there  was  no  Injury  alleged  to  have  been 
inflicted  upon  any  organ  or  member  of  the 
body  from  which  such  'impairment'  woiild 
natnraUy,  not  to  say  necessarily,  follow." 
If  testimony  such  as  this  under  considera- 
tion can  be  admitted  on  allegation  of  injury 
to  a  leg,  pleading  would  become  useless  and 
unnecessary,  because  Its  object  would  be  de- 
feated, and  a  party  would  enter  a  trial  with- 
out any  Intimation  of  surprises  that  would 
be  sprung  upon  him  In  tbe  evidence.  It  will 
be  noted  that  tbe  trial  judge  in  tbe  charge 
made  the  liability  of  appellant  for  the  Inju- 
ries Inflicted  by  tbe  enema  of  hot  coffee  de- 
l>end  upon  the  proposition  that  a  competent 
doctor  employed  by  appellee  believed  that 
the  condition  of  the  patient  demanded  such 
remedy.  To' sustain  such  a  proposition  would 
be  to  charge  railroad  companies  with  the  er- 
rors and  mistakes  made  by  physicians  em- 
ployed by  injured  parties,  whether  there  was 
any  connection  between  the  mistakes  and 
the  cause  of  the  injury  or  not.  Under  such 
doctrine,  if  the  doctor  bad  by  mistake  ampu- 
tated the  sound  leg,  or  had  carelessly  given 
a  fatal  dose  of  morphine  or  chloroform,  the 
railroad  company  would  have  been  respon- 
sible. It  is  clear  that  such  doctrine  cannot 
be  sustained.  The  railroad  company  Is  re- 
sponsible for  all  damages  that  necessarily  re- 
sulted from  tbe  injuries  It  may  have  negli- 
gently Inflicted  upon  appellee,  but  cannot  be 
held  liable  for  tbe  negligence  of  tbe  phyal-  i 
dan  who  attended  upon  appellee.  The 
«harge  renders  appellant  liable  for  Injuries 


resulting  from  the  acts  of  a  physician  em- 
ployed by  appellee,  and  without  reference  to 
his  employment  by  tbe  company,  and  also 
without  reference  to  the  principle  that  the 
injuries  inflicted  by  the  coffee  necessarily  re- 
sulted from  the  crushing  of  the  foot  The 
doctrine  seems  to  t>e  that  where  a  common 
carrier  is  compelled  by  law  or  assumes  to 
furaisb  a  surgeon  or  physician  to  attend  up- 
on Injured  passengers,  the  duty  devolved  up- 
on It  Is  to  furnish  a  competent  one,  and.  If 
this  is  done,  the  carrier  Is  not  liable  for  any 
malpractice  or  neglect  upon  the  part  of  the 
physician.  Laubheim  v.  Steamship  Co.,  107 
X.  Y.  228,  13  X.  E.  781;  Allan  T.  Steamship 
Co.,  132  X.  Y.  99,  30  N.  E.  482;  Secord  v. 
Railway  Co.,  13  Fed.  221;  McDonald  v.  Hos- 
pital, 120  Maaa.  432;  O'Brien  v.  SteaiAshlp 
Co.  (Mass.)  28  N.  K  2G6.  In  the  Secord  Case, 
at>ove  cited.  It  was  said:  "That  this  railroad 
company  having  assumed  to  furnish  a  physi- 
cian,—a  surgeon.— It  has  taken  upon  Itself 
the  duty  and  obligation  of  furnishing  a  com- 
petent surgeon,  and  not  beyond  that  If  It 
assumes  the  responsIbUI^  of  engaging  a  sur- 
geon, and  placing  him  In  charge  of  parties 
that  may  be  injured,  and  sending  him  to 
their  aid.  so  that  these  parties  may  place 
themseives  under  the  care  of  this  physician- 
or  surgeon,  then  It  is  responsible  thns  far: 
That  the  person  it  selects  must  be  a  compe- 
tent man;  he  must  be  reasonably  fltted  for 
the  duties  which  be  Is  called  upon  to  per- 
form." In  the  ease  of  Laubbelm  v.  Steam- 
ship Co.  the  court  of  appeals  of-  New  York 
cites  tbe  Secord  Case,  and  says:  "If,  by  law 
or  by  choice,  the  defendant  was  bound  to 
provide  a  surgeon  for  Its  ships,  Its  duty  to 
the  passengers  was  to  select  a  reasonably 
competent  man  for  that  office,  and  It  Is  liable 
only  for  a  neglect  of  that  duty.  *  *  *  It 
Is  responsible  solely  for  Its  own  negligence, 
and  not  for  that  of  tbe  surgeon  employed. 
In  performing  such  duty.  It  Is  bound  only  to 
the  exercise  of  reasonable  care  and  diligence, 
and  Is  not  compelled  to  select  and  employ 
the  highest  skill  and  longest  experience." 
We  have  proceeded  upon  tbe  hypothesis  GM 
the  physician  took  charge  of  appellee  as  a 
part  of  his  duty  to  bis  employer,— the  rail- 
way company.— for  it  Is  clear  that  appellant 
would  not  be  liable  if  he  was  employed  by 
appellee.  Independent  of  the  relation  that  he 
bore  to  appellant 

Having  arrived  at  the  conclusion  that  the 
teatlmony  as  to  the  Injuries  resulting  from 
the  enema  was  Illegal  and  Improper,  the 
question  is  presented  by  appellee  that,  tbe 
evidence  having  been  permitted  to  go  to  the 
Jury  without  objection,  the  motion  to  ex- 
clude was  properly  overruled,  and  the  court 
should  have  presented  tbe  lusue  raised  by 
tbe  testimony  to  the  jury.  It  Is  the  proper 
practice,  when  Illegal  testimony  Is  offered,  to 
object  at  the  time,  and,  in  case  it  Is  admitted, 
j  to  reserve  a  bill  of  exceptions;  but  this  rule 
does  not  preclude  the  party  complaining 
from  making  a  motion  to  exclude  tbe  testl- 
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moDy  after  the  evidence  has  doeed,  and, 
clearly,  when  the  testimony  Is  In  connection 
with  an  Issue  not  raised  by  the  pleading,  and 
BO  manifestly  unjust  to  the  parly  complain- 
ing as  the  testimony  as  to  the  enema  was  to 
appellant,  the  conrt  sbonld  not  only  have  ex* 
eluded  the  evidence,  but  should  have  In- 
structed the  Jury  to  disregard  It.  It  was  er- 
ror to  submit  an  Issue  raised  by  the  evidence, 
but  not  raised  by  the  pleading,  even  though 
the  evidence  raising  the  foreign  Issue  was 
introduced  without  objection.  "Facts  not  al- 
leged, though  proved,  cannot  constitute  the 
basis  of  an  adjudication."  Hall  v.  Jackson, 
3  Tex.  311;  Paul  v.  Perez,  7  Tex.  338;  Mc- 
Klnney  v.  Fort,  10  Tex.  234;  Denison  v. 
League,  16  Tex.  406;  Mlddlebrook  Bros.  r. 
Zapp,  73  Tex.  28,  10  S.  W.  732;  Cooper  v. 
Loughlln,  75  Tex.  524,  IS  8.  W.  37. 

The  error  assigned  as  to  the  action  of  the 
trial  court  on  the  application  for  a  continu- 
ance, and  the  other  errors  assigned,  are  ques- 
tions that  will  not  probably  arise  on  another 
trial,  and  need  not.  therefore,  be  considered. 
For  the  errors  pointed  oat,  the  Judgment  !■ 
reversed  and  the  cause  remanded. 

'  CHATHAM  UACHINERY  00.  T.  SUITH. 
(Court  of  CvU  Appeals  of  Texas.   Feb.  6, 
1898.) 

AcTlOH  FOB  Fraud— DAMiOBB—Vainia— Flu  or 

Privilege— Waivbr. 

1.  In  an  ^ctioD  for  false  representation  In 
the  sale  of  macbioery  so  defective  that  It  conid 
not  be  osed,  the  cost  in  putting  it  in  place  is  a 
proper  element  of  dama^. 

2.  Under  B^.  St.  1895,  art  12G9,  requiring 
that  a  plea  of  privilege  to  be  sued  in  anothor 
county  shall  be  disposed  of  at  the  first  term  if 
the  business  of  the  court  will  permit,  a  contin- 
uance withont  urgins  the  disposition  of  such 
plea  constitutes  an  aDandonment;  and,  where 
defendant  thereafter  goes  to  trial,  he  ennnot 
complain  of  error  in  connection  therewith. 

3.  In  an  action  for  false  representations  in 
the  sale  of  a  gin  which  would  not  operate,  the 
•(■out  of  Other  machinery  bought  for  use  in  con- 
iiection  therewith,  but  adapted  for  use  with 
various  other  standard  mattes  of  gins,  is  not 
a  nroper  element  of  damage. 

Appeal  from  Kaufman  county  court;  John 
Vesey,  Judge. 

Action  by  James  F.  Smith  against  the 
Chatham  Machinery  Company.  Judgment 
was  rendered  for  plaintiff,  and  defendant  a.jy- 
peals.  Beversed. 

Oossett  &  Tonng,  for  a]:^>eUaiiL  Wynne 
ft  Smith,  for  appellee. 

FINLEY.  C.  J.    James  F.  Smith  sued  the 

Chatham  Machinery  Company,  a  firm  com- 
posed of  A.  M.  Rhodes  and  H,  O.  Rhodes, 
and  doing  business  at  Bryan,  Brazos  county, 
Tex.,  alleging  by  first  amended  original  pe- 
tition: That  on  June  6,  18!>4,  appellant, 
through  Its  agents,  sold  to  appellee  a  60-saw 
Chatham  gin,  for  f  160;  a  60-saw  Van  WInltle 
feeder,  for  $80;  a  eO-saw  Pratt  condenser, 
for  $80;  and  a  40  horse  power  boiler,  for 
9425;  and  that  at  time  of  purchase  by  app^ 


lee  he  had  not  seen  any  ef  the  machinery, 
bnt  that  be  purchased  the  gin  stand  (beiny 
the  only  machinery  alleged  to  be  defeetlTe> 
wholly  upon  representations  of  agents  of 
appellant.  The  machinery  was  shipped  to 
him  at  Terrell,  and  carried  to  his  gin  hoQBe, 
three  miles  from  town,  and  placed  In  posi- 
tion. That  be  paid  for  all  the  machinery  In 
full  before  the  trial  of  cause.  That  upon 
trial  of  the  gin  it  wonld  not  work,  and  he 
conld  never  operate  it  Appellee  alleged 
same  to  be  wholly  worthless,  and  asked  a  re- 
scission of  the  omtract  aa  to  the  gin  stand,, 
feeder,  and  condenser,  but  not  as  to  the  boil- 
er. He  claims  to  be  damaged  In  the  value 
of  the  gin,  feeder,  and  condenser,  and  alao- 
in  the  further  sum  of  "$2.60  for  banllng  gin 
stand,  feeder,  and  condenser  from  Terrell, 
*  *  *  $40  for  hands  to  put  np  said  ma- 
chinery, •  •  ♦  $10  for  material  famished 
in  placing  machinery  In  position,"  and  app^- 
lee  further  tendered  back  the  machinery. 
Appellee  claimed  that  the  agents  of  appel- 
lant induced  him  to  buy  a  Chatham  gin  by 
false  and  fraudulent  representations  as  to  Its 
quality,  etc.  Appellant  01ed  a  plea  of  priv- 
ilege to  be  sued  in  Braxos  county,  and  also- 
several  special  exceptions  to  items  of  dam- 
ages claimed,  and  to  so  much  of  the  amend- 
ed petition  as  sought  to  tender  back  the  ma- 
chinery, and  for  rescission  of  contract  of 
purchase.  The  court  sustained  the  excep- 
tion to  BO  much  of  the  petition  as  sought  re- 
scission of  contract  and  tender  back  of  the 
machinery  after  the  same  had  been  fally 
paid  for.  On  trial  of  the  cause,  the  jury 
found  against  appellant  on  pleas  of  privilege 
and  plea  as  to  Jurisdiction  (as  to  amonnt  In 
controversy^  of  court,  and  for  plaintiff  for 
damages  in  the  sum  of  $306.40;  and  on  June 
3,  1897,  plalnticr  filed  remittitur  on  said  ver- 
dict and  judgment  in  the  sum  of  $76.90. 
from  which  judgment  the  defendant  has 
duly  prosecuted  this  appeal. 

1.  It  Is  claimed  the  court  erred  In  not  sus- 
taining appellant's  special  exception  to  the 
Items  of  $40  and  $10,  special  damages  claim- 
ed by  the  pLilntur.  It  was  alleged  Oiat  the 
labor  of  putting  up  the  machinery  cost  $40, 
and  the  material  used  In  placing  the  ma- 
chinery was  worth  $10.  The  other  allega- 
tions In  the  petition  showed  that  the  ma- 
chinery was  so  defective  that  It  could  not  be 
used,  and  that  there,  by  these  expenditures, 
became  of  no  nse  and  valne.  The  special 
exception  was  not  well  taken. 

2.  AppeDanfB  second,  third,  fourth,  and 
fifth  asdgnmenta  of  error  relate  to  alleged 
errors  In  the  charge  and  refusal  of  special 
charges  asked  upon  the  Issue  of  the  defend- 
ant's Tight  to  be  sued  in  the  county  of  Its 
residence.  The  coort  submitted  tills  Issue  to 
the  jury  along  with  the  other  Issues  In  the 
case,  and  the  jury  determined  It  adveraely 
to  appellant.  This  plea  In  abatement  was 
filed  November  27,  189S,  and  the  canse  was 
tried  May  25,  1887.  At  the  November  term, 
1895,  the  canse  was  continued  at  the  tai- 
atauce  of  the  plaintiff.   At  the  January  term. 
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1896,  it  waa  contliLtied  hy  consent.  At  tbe 
March  term,  1896,  tliere  was  a  mistrial.  At 
this  time  it  appears  duit  the  idea  of  priv- 
ilege was  presented  to  the  eoart  la  the  form 
of  an  exception,  and  OT^uled.  At  the  July 
term,  iS06,  the  cause  was  contiaued  at  the 
instance  of  the  defendant.  At  the  NoTem- 
ber  teraa,  1896,  it  was  coutinned  by  consent; 
and  at  the  next  two  terms  (January  and 
March,  1897)  It  waa  continued  by  consent. 
There  is  no  bill  of  exceptions  In  relation  to 
this  plea,  and  there  Is  Dothlng  in  the  record 
Indicating  that  the  defendant  erer  urged  its 
disposition  upon  the  court.  Article  1269, 
Bev.  St,  1895,  requires  that  such  pleas  shall 
be  disposed  of  at  the  Orst  term  If  tlie  busi- 
ness of  the  oourt  wiU  permit  It  Is  held 
that  a  continuance  of  the  cause,  without 
urging  the  dispo^tlon  of  such  plea,  aperates 
aa  a  wairer  and  abandonment  Perelefr  v. 
Peveler,  M  Tex.  63;  Bium  v.  Stiong,  71  Tex. 
328,  320,  6  S.  W.  107;  Spencer  t.  James  (Tex. 
ClT.  App;)  31  S.  W.  512.  Under  the  condi- 
tions disclosed  by  the  record,  the  trial  court 
should  have  treated  the  plea,  as  abandoned, 
and  appellant  is  ttierefore  In  no  attitude  to 
complalD  of  errors  toutihlng  the  nuitter  of 
the  plea  of  privilege  to  be  aued  in  the  county 
of  its  residence, 

3.  PialntlET  waa  permitted  to  teottfy  that 
he  bought  a  section  of  a  distributor  from  a 
firm  at  Dallas,  for  which  he  paid  $40,  and 
that  this  waa  no  use  to  him,  as  the  gin  pur- 
chased from  the  defendant  would  not  oper- 
ate. It  was  shown  that  this  piece  of  ma- 
chinery waa  adapted  to  use  with  the  varlons 
standard  makes  of  gins,  and  could  therefore 
be  oaed  with  any  other  gin  which  plalntUf 
might  put  in.  The  evidence  was  objected 
to,  because  this  was  not  alleged  as  an  Item 
of  damage,  and  upon  the  ground  that  it  was 
not  a  legitimate  element  of  damage  to  be  con- 
sidered by  the  Jury.  Tlie  objection  should 
have  been  sustained. 

4.  Plaintiff  was  also  permitted  to  testify 
that  the  Pratt  condenser  and  the  Van  Winkle 
feeder  purchased  from  defendant,  at  f60 
each*  though  In  no  way  defective,  and  ads^t* 
ed  to  use  with  the  various  standard  makes 
of  gina,  were  of  no  use  to  him,  since  tlw  gin 
purchased  had  failed  to  operate.  This  evi- 
dence was  properly  objected  to,  and  sliould 
have  been  excluded.  These  pieces  of  ma- 
chinery were  admitted  to  be  of  the  character 
and  quality  ordered.  They  were  Independ- 
ent pieces  of  macliinery,  which  imd  value, 
and  which  could  be  used  with  other  gin 
stands,  and  plaintiff  was  not  entitled  to  t» 
cover  for  them. 

5.  The  Judgment  is  excessive.  The  most 
which  plaintiff  was  entitled  to  recover,  under 
the  pleadings  and  evidence,  was  $160  paid 
for  the  glu,  and  the  necesflnry  expense  to 
which  be  was  put  In  paying  tlie  freif^bt,  haul- 
ing, and  lal>or  and  material  in  putting  up  the 
gin.  On  account  of  the  errors  pointed  out, 
the  Judgment  is  reversed,  and  the  cause  r^ 
manded. 
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PAllLIN  &  OREXDOHFT''  CO.  v.  BEIXOWS. 
(Court  of  ClTil  Appeals  of  Texas.   Feb.  12, 
1808.) 

OaitTioRAni  To  Rrview  Jcdomsnt  —  Excusabi^s 
Nkolkct— SuTPioiswor  of  Pbtition. 

1.  On  levying  a  writ  of  sequestration  on  fore- 
closure of  a  chattel  mortgage,  the  sheriff  false- 
ly returned  that  the  propertT  levied  on  hsd 
been  replevied,  Inetead  of  stating  that  it  had 
been  taken  from  him  on  n  claimnnt's  affidavit 
and  bond.  On  discoverioK  the  e^r,  the  mort- 
gagee's attorney,  by  letter,  requested  the  Jus- 
tice, resident  in  another  county,  in  whose  court 
the  affidavit  and  bond  were  Sled,  to  notify  him 
when  said  conrt  would  next  meet,  to  which  no 
reply  wsi  received  uatU  aftw  the  trial.  Bdd, 
that  the  niortgasee  was  not  guilty  of  laches  In 
not  attendhig  the  trial,  so  aa  to  bar  his  remedy 
by  certiorari. 

2.  Wh^e  a  petition  for  ocrtlomri  sets  out  the 
names  of  the  parties,  though  informnlly,  the 
failure  to  set  out  the  name  of  the  places  of 
residence  of  some  of  them  Is  not  sufficient 
ground  for  dismissal. 

a  A  petiticm  tor  a  writ  of  certiorari  alle^ng 
that  petitioner  is  mortgagee  of  certain  personal 

Sroperty;  that  he  hao  levied  on  the  same  ua- 
BP  a  writ  of  seqnestratloo,  but  that  it  was  tait- 
en  from  the  sheriff  under  a  claimant's  afiidavit 
and  bond  for  trial;  that  petitioner,  through  no 
neglect  of  his  own,  failed  to  appear  at  said 
trial;  and  ''hat  a  money  judgment  was  ren- 
dered sgaiast  him  by  default,  and  wtthoat  evi- 
dence as  to  the  nature  of  the  claimant's  dsim, 
— BUffidentlj  shows  that  an  injustice  has  been 
done  petitioner. 

Appeal  from  OoUln  county  ooort;  M.  Q.  Aber^ 
uathy,  Judge. 

Petition  by  the  Farlln  &  Orendorff  Cumpasj 
for  oerUoiari  to  the  Justice's  court.  The  appU- 
catkm  was  granted  by  the  county  Judge,  and, 
on  the  filing  of  a  transcript  of  the  proceedings 
In  the  Justiee's  court,  A.  A.  Bellows  moved  to 
dismiss  the  certiorari.  From  the  order  of  the 
couttlar  court  dismissing  .tlie  certlonui,  tlie  petl- 
tloner  appeals.  Reversed. 

McGormick  &  Spence  and  E.  M.  Bronrder,'  for 
aiffiellant.    Abemathy  &  Beverly,  for  appellee. 

BAINEY,  J.  Appellant  filed  in  the  county 
court  -of  CoUln  county  an  application  for  certi- 
orari to  the  Justice's  court  to  remove  a  cause 
therefrom  to  the  coiraty  court.  Said  application 
is  as  follows:  "To  the  Honorable  Couuiv 
Judge."  etc;  "Your  petitioner,  Parlln  &  Oren- 
dorff Company,  a  private  c-orporatlon,  comes 
and  pres^itB  this,  Its  appUcalion  for  your  hon- 
or's writ  of  certiorari,  to  be  directed  to  B.  E. 
Holt,  Esq..  Justice  of  the  peace  for  precinct  No. 
8  of  said  GoUIn  county,  Texas,  to  the  end  that 
the  above-stfled  and  numbered  cause  may  be 
removed  for  trial  anew  to  the  county  court  of 
said  CoVin  coimty,  Texas,  your  applicant  show- 
ing  that  Injustice  has  been  done  to  it  by  the 
final  determination  of  said  suit  In  said  Justice's 
court,  where  Judgment  was  rendered  against 
your  petitioner  In  behalf  of  the  sakl  A.  A.  Bel- 
lows, defendant  In  said  suit.  In  the  sum  of  one 
hundred  and  twenty  (¥120)  doUars  (or  four 
tudes  of  cotton),  on  the  ^th  day  of  December, 
IS&ti.  within  leas  ttion  nhiety  days  next  prior 
to  thia  date,  and  your  petitioner,  Parlln  &  Oren- 
dorff CKimpany,  comes  and  sbowa  to  the  cunrt: 
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That  on  the  21st  day  ot  October,  1896,  your 
peUttoner'biBtltutcd  In  the  Jastice's  court  of  pre- 
dnct  Xo.  1,  of  Dallas  county,  Texas,  before  Ed 
S.  Lauderdale,  Justice  of  the  peace  of  said 
court.  Ita  suit  against  one  Heniy  Kuhn,  of  Col- 
lin county,  Texas,  upon  one  certain  promissory 
note  in  writing,  made  and  executed  by  the 
said  Henry  Knhn  on  the  23d  day  of  Norem- 
ber,  A.  D.  li»95,  for  the  sum  of  $8*2.45,  with 
Interest  thereon  from  date  thereof  at  the  rate 
of  ten  per  cent,  per  annum,  and  also  proTlcl- 
ing  for  ten  per  cent,  attorney's  fees,  said 
note  being  made  payable  on  or  before  Octo- 
ber 1.  1896,  to  the'  order  of  your  petitioner, 
Parlln  &  Ormdorff  Company;  and  In  said 
suit  your  petitioner  also  sued  to  foreclose  Its 
chattel  mortgage  Hen  given  to  it  by  the  said 
Henry  Kolin  on  same  date  as  said,  note,  to 
secure  the  prompt  payment  of  said  above- 
mentloned  note,  upon  tbe  following  describ- 
ed property,  to  wit:  One  S^4  Bain  wagon, 
complete,  being  same  wagon  bought  by  said 
Henry  Kuhn  from  one  J.  F.  Waddell;  one 
set  of  spring  trip  legs  and  one  12-lnch  mid- 
dle breaker;  and  also  tbe  first  four  bales  uf 
cotton  gathered  by  aald  Henry  Kuhn  from 
his  crop  of  cotton  raised  during  the  season 
of  1896  on  the  A.  A.  Bellows  farm,  in  OolUn 
county,  Texas,  which  morti^ige  was  by  your 
IH>tttloner  forthwith  duly  filed  for  registra- 
tion In  the  office  of  the  county  derk  of  said 
Collin  county,  Texas,  In  which  county  said 
Henry  Kuhn  resided  and  said  property  was 
situated.  That  on  tbe  said  date  of  the  insti- 
tution of  said  suit  In  said  justice's  court  your 
petitioner  sued  out  a  writ  of  sequestration 
In  due  and  legal  form,  which  writ  of  se- 
questration was  duly  placed  In  the  hands  of 
the  sheriff  of  Colllu  county,  Texas,  who 
thereafter,  on  the  ISth  day  of  Norembfir, 
1806,  levied  said  writ  upon  the  said  four 
bales  of  cotton  herein  above  mentioned. 
Your  petitioner  shows  that  the  above-de- 
scribed note  was  thereafter  in  said  suit  re- 
duced to  Judgment  and  said  mortgage  lien 
was  by  said  court  foreclosed  upon  the  above- 
described  property,  which  Judgment  is  still 
In  full  force  and  effect  Tour  petitioner  fm> 
ther  shows  that  on  November  20,  1896,  the 
Kald  sheriff  of  Collin  county.  Texas,  through 
his  duly-authorized  and  legally  acting  d^u- 
ty,  W.  A.  Curry,  returned  the  said  writ  of  se- 
questration to  said  Ed  B.  Lauderdale,  Esq.. 
Justice  of  the  peace  as  aforesaid,  with  the 
statement  to  such  writ  attached  tliat  said 
'writ  has  been  executed  as  stated  on  the 
writ  The  cotton  has  this  day  been  replev- 
ied.* That  relying  upon  said  written  state- 
ment of  aaii  officer,  your  petitioner  did  not 
till  long  after  said  writ  had  been  returned 
to  the  said  Ed  8.  Lauderdale.  J.  P..  as  afore- 
said, learn  that  said  cotton  had  not  Ih  fact 
been  replevied  as  stated  by  said  officer,  but 
that  In  f&ct  and  In  truth,  said  four  bales  of 
cotton  had  een  taken  from  the  possession 
of  said  sheriff  as  aforesaid  by  one  A.  A.  Bel- 
lows, the  defendant  herein,  by  vlrtne  of  a 
ceriftln  claimant's  affidavit  and  bond  for  the 


trial  of  the  right  of  said  cottam,  made  by 
said  A.  A.  Bellows,  and  accepted  and  a;p- 
Jiroved  by  the  said  sheriff,  as  aforesaid,  and 
that  said  claimant's  affidavit  and  bond,  as 
aforesaid,  had  been  by  the  said  sheriff  ffied 
in  Justice's  court,  precinct  No.  8,  Collin  coun- 
ty, Texas,  of  which  said  court  E.  B.  Holt  Is 
Justice  of  the  peace.  Tour  petitions  shows 
that  as  soon  as  It  learned  that  said  pn^perty 
had  been  so  claimed  and  taken  by  tlie  said 
A.  A.  Bellows,  as  aforesaid,  and  that  said 
claimant's  suit  was  pendli^  In  said  Justice's 
court  for  precinct  No.  8,  Collin  connty,  Tex- 
as, your  petitioner,  by  ite  duly-authorised  at- 
torney, 'Edward  M.  Browder,  did  at  once^  on 
the  24th  day  of  December.  A.  D.  1806,  ad- 
dress, through  the  United  States  malls,  a  let- 
ter to  the  Justice  of  the  peace  of  said  pre- 
cinct at  Blue  Bldge,  Collin  comity.  Texas, 
in  which  letter  your  petitioner's  siUd  attor- 
ney requested  said  Justice  of  the  peace  to  at 
once  notify  him,  said  attorney,  when  said 
Justice's  court  would  next  meet  stating  that 
he  would  wish  to  be  present  on  the  trial  of 
said  cause  in  said  court  ete.  To  this  letter 
your  petitioner's  said  attorney  received  no 
reply  until  long  after  said  case  was  called  up 
by  said  conrt  and  Judgment  therein  render- 
ed against  your  petitioner  for  the  sum  of 
$120,  or  four  bales  of  cotton,  and  all  costs  In 
favor  of  tiie  said  A.  A.  Bellows,  defendant 
herein.  Your  petitioner  further  shows  th.it 
said  cltimanf  8  case  was  so  taken  up  by  aaid 
Justice  of  the  peace  and  tried  on  a  day  which 
was  not  the  regular  return  day  of  s^d  court 
In  that  the  regular  return  day  of  said  court 
was  the  2Sth  day  of  December,  1890,  and 
said  cause  was  so  tried  on  the  20th  day  of 
December,  1886,  and  was  so  Med  by  said 
Justice  without  any  notice  of  any  character 
to  your  petitioner  that  said  case  would  bi* 
so  tried  on  said  December  26,  18D6.  Your 
petitioner  would  further  show  to  the  court 
that  as  it  was  ubt  present  at  tbe  trial  of 
said  cause,  as  aforesaid,  before  the  said  Jus- 
tice, B.  E.  Holt,  it  cannot  here  (^ve  a  state- 
ment of  the  evidence  adduced  on  the  trial  of 
said  cause,  but  it  alleges,  on  Inf  ormalton  and 
belief,  tiiat  no  evidence  whatever  was  adduc- 
ed on  the  trial  of  said  cause  on  behalf  of 
the  Said  defendant  A.  A.  Bellows;  so  that. 
undW  the  law,  the  only  Judgment  that  could 
have  been  entered  In  said  cause  was  a  Judg- 
ment nonsuiting  the  said  cause  as  to  said 
Faitin  &  Orendorff  Company,  whereas,  as 
herein  above  stated,  said  court  rendered 
Judgment  In  favor  of  said  A.  A.  BeUowa,  de- 
fendant herein,  and  i^atnst  your  petitioner, 
for  the  said  sum  of  9120,  or  four  balra  of 
cotton,  together  with  all  costa  of  said  suit 
for  all  of  which  execution  was  awarded. 
Tour  petitioner  further  shows  tiiat  it  had  a 
good  and  valid  mortgage  Hen  upon  said  cot- 
ton, and  that  the  same  was  subject  to  said 
debt  in  favor  of  your  petitioner  against  Hen- 
ry Knhn.  and  was  In  all  things  subject  to 
the  said  levy  of  said  writ  of  sequestration, 
as  aforesaid.  Said  four  bales  of  cotton  have 
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never  at  auj  time  since  same  were  so  taken 
from  sftid  sheriff,  as  aforesaid,  by  said  A.  A. 
Bellows,  by  virtue  of  said  claimant's  bond 
and  affidavit,  as  aforesaid,  had  said  cotton 
in  Its  possession  or  control.  Your  petitioner 
avers,  from  the  above  statement,  tliat  injus- 
tice was  done  to  your  applicant,  by  the  flual 
determination  of  the  said  suit  In  said  Jus- 
tice's court  for  said  precinct  Mo.  8,  OoUln 
county,  Texas,  and  that  such  injustice 
which  was  done  as  aforesaid  by  such  final 
determination,  was  not  caused  by  your  peti- 
tioner's own  inexcusable  neglect.  Where- 
rore  your  petitioner  prays  your  honor's  writ 
of  certiorari,  directed  to  said  B.  El.  Holt,  Jus- 
tice as  aforesaid,  commanding  him  to  stay 
further  proceedings  on  his  said  Judgment 
and  that  said  cause  be  removed  for  trial 
anew  to  the  county  court  of  said  Collin  coun- 
ty, Texas;  and  your  petitioner  presents  here- 
with bond  for  certiorari  in  terms  of  law." 
The  application  was  granted  by  the  county 
Judge,  and  a  transcript  of  the  proceedings  In 
the  Justice's  court  was  filed  in  the  county 
court  Appellee  appeared,  and  moved  to  dift- 
miss  the  certiorari  for  the  following  reasons: 
**(!)  Because  It  appears  from  the  petition 
that  applicant  for  the  writ  has  been  guilty 
of  laches  and  neglect  (2)  The  petition  for 
the  writ  of  certiorari  does  not  state  the 
names  and  residences  of  the  parties.  (3)  It 
does  not  appear  that  any  injustice  was  done 
petitioner,  but  It  does  appear  that  A.  A.  Bel- 
lows was  the  owner,  and  that  he  held  a  prior 
claim.  (4)  The  record  shows  that  the  case 
waa  tried  and  disposed  of  in  accordance 
with  requirements  of  law;  that  plaintiff, 
Parlin  &  Orendorff  Company,  was  negUgent 
Iq  the  matter,  and  knew,  prior  to  the  trial, 
that  said  matters  were  pending;  and  further 
died  a  motion  for  new  trial  within  five  days, 
and  took  no  steps  to  have  said  case  tried  or 
to  appear  and  prosecute  the  same,  and  took 
no  steps  to  prosecute  an  appeal.  (6)  There 
Is  DO  equity  In  the  application  for  the  writ." 

The  certiorari  was  dismissed,  but  upon 
which  of  the  grounds  urged  Is  not  shown. 
We  are  of  opinion  that  the  court  erred  In 
sustaining  the  motion  and  dismissing  the  cer- 
tiorari. 

1.  The  appellant  was  not  guilty  of  laches 
tn  not  being  present  at  the  trial  to  prosecute 
Its  suit  The  application  shows  that  it  was 
misled  by  tiie  return  of  the  officer  on  the 
writ  of  sequestration,  that  the  property  had 
been  replevied,  and  that  It  did  not  bear  any- 
thing to  the  contrary  until  two  days  before 
the  ease  was  tried,  when  It  was  learned  that 
said  property  had  been  claimed  by  appellee, 
and  then  appellant's  attorney  instituted  In- 
quiry, but  did  not  learn  the  true  status  of 
ihe  matter  until  after  the  trial  was  over. 
We  think  the  allegations  show  that  there 
were  no  such  laches  as  will  deprive  appellant 
of  the  rigbt  to  bring  Its  case  up  by  certiorari. 

SL  The  petition  set  out  sufficiently  the 
names  of  the  parties,  and,  while  the  resl* 
dence  of  some  are  not  g^vea,  the  omtsalon  Is 


not  such  as  to  warrant  a  dismissal  of  the 
writ 

S.  The  petition  shows  that  an  injustice  was 
done  appellant.  The  Judgment  for  "$120, 
or  four  bales  of  cotton,"  against  appellant 
was  not  warranted  under  the  circumstances, 
there  being  no  evidence  to  support  It  a^d 
under  no  circumstances  could  a  moneyed 
Judgment  be  rendered  against  ac^tdlant  In 
that  proceeding.  The  appellant  shows  that 
It  had  a  Just  claim  against  Kuhn,  and  a  lien 
on  said  cotton  to  secure  same;  and  the  failure  ^ 
to  show  what  Bellow's  claim  to  the  cotton 
was  is  accounted  for  by  no  evidence  having 
been  introduced  on  the  trial,  and  appellant 
could  not  well  be  charged  with  knowledge 
thereof,  If,  indeed.  It  was  necessary  for  more 
to  be  shown  by  appellant  In  this  particular 
than  a  prima  facie  case. 

4.  The  writ  of  certiorari  Is  granted  as  a 
matter  of  right  when  the  applicant  brings 
himself  within  the  rules  by  showing  he  was 
not  guilty  of  laches,  and  has  been  deprived 
of  presenting  evidence  In  support  of  his 
cause  of  action  or  defense,  If  there  Is  merit 
therein.  See  2  Sayles'  Civ.  Prac.  i  1114,  and 
authorities  there  cited.  The  appellant  In 
our  opinion,  has  fully  met  the  requirements 
of  the  law,  and  the  Judgment  is  therefore  re- 
versed, and  the  cause  remanded. 


HOUSTON  &  T.  a  B.  00.  et  aL  T.  BATH 
et  al.i 

(Court  of  Civil  Appeals  of  Texas.   May  28; 

1897.) 

BaILROADS— ReCKIVKRB— LlABILlTT  OV  PimiHASSa 

— Losa  FKoM  Fire  —  Bukdbs  of  Pkoof— 
Impbachino  Btidexcb— Becobd, 

1.  Possession  of  railroad  by  receiver  after 
sale,  confirmation,  deed,  and  expiration  of  time 
within  which  the  court  ordered  delivery  of  the 
property  to  the  purchaser,  being  at  the  Instance 
and  for  the  benefit  of  the  purchaser,  ia  as  agent 
of  the  purchaser,  and  the  latter  Is  liable  for 
damages  to  shipper  occurring  during  the  same. 

2.  A  carrier  fo  a  foreign  shipment  contract- 
ing airainst  liabili^  for  loss  from  fire,  has  the 
burden  of  proving  it  was  not  caused  by  its  oeg- 
ligence. 

8.  Ad  affidavit  of  witness  that  he  did  not 
know  what  caused  a  fire,  but  supposed  it  was 
a  passing  mglue,  is  not  in  conflict  with  his  tea- 
timonr  that  he  did  not  know  the  cause,  and 
therefore  not  admissible  to  impeach  him. 

4.  That  a  receiver  was  discharged  at  a  'per- 
tain time  must  appear  by  the  record  of  the 
case.  The  decisions  in  other  cases  cited  in  the 
brief  cannot  be  considered  as  showing  such  dis- 
charge. 

Appeal  from  district  court  Dallaa  countj^; 
Edward  Gray,  Judge. 

Action  by  Felix  P.  Bath  &  Co.  against  the 
Houston  &  Texas  Central  Kallroad  Com- 
pany and  another.  Judgment  for  plaintiffs. 
Defendants  appeal.  Affirmed. 

R.  De  Armond  and  Alexander,  Clark  & 
Hall,  for  appellants.  Morgan  &  Thompson, 
for  appellees. 


^  Writ  of  error  denied  bgr  siQireme  court 
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LIGHTii'OOT.  a  J.  We  adopt  ap{>eUeea* 
statement  of  the  case,  as  follows:  "This  suit 
wai  by  appellees  to  rucorer  daotacea  £or  the 
nondellTery  of  certain  cotton  shJfi^d  by 
tbezB  from  different  paiata  in  Texas,  over 
the  Houston  &  Texas  Central  Railroad,  to  be 
delirered  to  them  or  to  tbelr  order  at  Liver- 
pool, England.  At  the  time  of  the  ship- 
ments, and  at  the  time  this  suit  was  braught 
the  said  road  was  beinf  operated  by  Charles 
DiUlogham,  ncwinally  aa  receiver  of  the 
Houston  &  Texas  Central  Ballway  Comstany, 
he  hayln;  been  appointed  aocb  receiver  In  a 
suit  In  the  Uuited  Stales  circuit  court  for  the 
Eastern  dUirlct  of  Texas  127  Fed.  3^,  and 
the  bills  of  lading  issued  for  tbe  cotton  were 
Issued  fcty  said  DlUlnghaai  as  such  receiver. 
All  of  the  cotton  was  shipped  during  tbe 
month  of  October,  1S&2.  This  suit  was  be- 
gun In  tbe  district  court  of  Dallas  oounty, 
Tex^  February  24,  ISSQ.  Lotig  prior  to  any 
of  the  aforesaid  shipments,  tbe  railroad  bad 
been  sold,  under  a  decree  of  foreclosure  ren- 
dered In  tbe  suit  in  whlcb  said  DUUngbam 
had  been  appointed  receiver,  and  bad  been 
conveyed  by  F.  P.  Oloott,  who  was  the  nom- 
inal purchaser  at  said  sale  [45  Fed.  43S,  411, 
16  Sup.  Ct  5301,  to  tbe  Houston  &  Texas 
Central  Railroad  Company,  one  of  tbe  de- 
fendants lu  this  suit,  and  which  Is  dow  In 
possession  of  and  operating  said  property. 
But,  Dotwltbstandlng  said  sale  and  convey- 
ance, said  Dillingham  continued  to  operate 
tbe  road  for  a  long  time  thereafter,  and  it 
was  not  until  after  tbe  institution  of  this 
suit  that  there  was  any  formal  delivery  of 
tbe  road  by  blm  to  his  co-defendant.  Al- 
though be  has  now  surrendered  the  posses- 
sion of  the  road,  tbe  record  does  not  shuw 
that  DUTlagbam  has  been  dlscbarged  as  re- 
ceiver. In  tbls  suit,  MB  orljfiiiaJly  brongbt, 
DilUDgbam,  as  recctrer,  vas  the  sole  defend- 
ant By  amendment,  the  Houston  &  Texas 
Central  Railroad  Company,  which  was  then, 
and  is  DOW,  tbe  owner  of  the  road,  was  made 
a  eo-defendSTit  with  tbe  receiver,  and  jud^ 
ment  was  asked  a^tnst  both  d^endanta 
The  grounds  upon  which  lodgment  was 
sought  and  obtained  against  the  railroad 
company  win  be  stated  hei-eafter.  The  de- 
fendants contend  that  tbe  defendant  railroad 
company  Is  not  liable  in  any  event,  even  If 
tbe  receiver  la,  and,  moreover,  that  neither 
one  Is  liable,  because  the  bills  of  lading  con- 
tain a  stipulation  exHiiptlug  the  carrier  from 
liability  If  tbe  loss  is  occasioned  by  fire; 
and  they  aver  that  the  cotton  on  accooint  of 
which  this  suit  was  bronght  was  destroyed 
by  fire,  without  any  negligence  on  their  part. 
There  were  four  bills  of  lading,— one  for  250 
bales  of  cotton,  abtpped  ax  Woxabacble,  Oc- 
tober 5,  lSf>2;  one  for  200  bales,  shipped  at 
Corslcana,  October  14.  1882;  one  for  100 
bales,  shipped  at  Corslcana,  October  14, 1S.'}2; 
and  one  for  100  bales,  shipped  at  Piano,  Oc- 
tober 20,  1892.  All  of  tbis  cotton  was  de- 
scribed In  tbe  bills  of  lading  by  the  marks 
and  brands  upon  tbe  several  bales.   Of  the 


660  bales  so  shipped,  270  batea  w«re  aot  de- 
livered te  the  conalgnees.  Tbese  consisted 
1^  56  bales  of  the  Waxafaacble  shipment,  118 
bales  of  tbe  Corslcana  shlpuieat  of  200  bales. 
40  bales  of  tbe  Corslcana  100  bales  shipment, 
imd  5a  bales  of  a»  Plaao  sfaipmoit.  Ue- 
fendauts  aver  that  the  Corslcana  cotton  was 
destroyed  by  fire  In  a  wreck  <m  tbeir  road 
near  Mod  Greek;  that  the  Plane  sblpmeDt 
was  destroyed  by  fire  «n  tbelr  road  near 
Thornton;  and  that  the  Waxahachle  sbip- 
meat  was  damaged  and  partially  destroyed 
by  fire  on  their  road  at  Hearae.  They  fur- 
ther aver  that  tbe  oottoa  which  was  dam- 
aged bat  not  destroyed  by  the  Are  at  Hearne 
was  sold  by  tbe  receiver,  and  the  proceeds 
of  this  sale  paid  to  tbe  plaintiffs.  This  pay- 
iu«it  was  made  and  received,  however,  un- 
der an  express  agreement  that  U  idiotdd  not 
prejodice  any  eight  of  either  party  to  sue  or 
defend  on  account  of  tbe  balance  of  plalu- 
tififs'  claim  far  axv  oottoD  which  d^esdants 
aver  was  se  damaged  and  destroyed  at 
Hearne.  Tbe  caae  was  tried  before  a  jury. 
There  was  no  controversy  as  to  the  facts  up- 
<m  which  the  plaintiffs  sought  to  bold  tbe 
railroad  company  liable,  and  the  court,  in 
substance.  Instructed  tbe  jury  that.  If  either 
defendant  was  liable,  both  were.  There  was 
no  controversy  as  to  tbe  facts  of  tbe  ship- 
ment or  nondelivery  of  the  cotton,  or  of  the 
amount  which  plaintiffs  were  entitled  to  re- 
cover, if  entitled  to  recover  anytbiug,  and 
tbe  jury  were  so  instructed.  The  only  con- 
troverted questions  of  fact  were  as  to  wheth- 
er or  suit  tbe  evidence  snstalaed  defendants' 
plea  that  tbe  cotton  had  been  destroyed  by 
Are  without  negligence  on  their  part;  and, 
in  subsoitting  this  issue,  tbe  court,  following 
defendants'  pleas,  instructed  the  jury  to  find 
separately  in  respect  to  the  three  fires,  to 
wit,  tbe  Mud  Creek  fire,  tbe  Thomtoa  fire, 
and  the  Hearne  fire.  Tbe  jury  returned  a 
verdict  for  plaintiffs  in  respect  to  the  cotton 
alleged  to  have  been  burned  at  Mud  Creek 
and  at  Hearne,  and  for  defendants  In  respect 
to  tbe  cotton  alleged  to  have  been  burned  at 
Thornton.  The  plaintiffs  filed  a  motion  for 
Judgment  in  their  favor  for  tbe  value  of  all 
the  cotton,  notwithstanding  tbe  verdict  in 
reference  to  tbe  cotton  alleged  to  have  been 
burned  at  Thornton.  But  this  motion  waa 
overruled,  and  judgment  rendered  In  accord- 
ance with  the  vet-dlct.  Defendants  filed  a 
motion  for  a  new  trial,  which  was  overruled, 
aud  tbey  have  now  appealed  from  said  judg- 
ment." 

It  Is  not  controverted  that  plaintiffs  ship- 
ped the  cotton  over  the  line  of  the  Houston 
&  Texas  Central  Railway  Company,  as  al- 
leged In  their  pleading,  and  that  appellant 
Charles  DlUingbam  was  receiver  of  said  com- 
pany at  the  time  of  such  shipment;  that  oo 
Ihlay  4,  18SS,  a  decree  was  rendered  by  the 
United  States  circuit  court,  at  Galveston  (-M 
Fed.  115,  IG  Sup.  CL  5^1J),  where  the  recefv- 
ersblp  was  pending,  ordering  tbe  sale  of 
the  properties  of  said  railway  company  bj 
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tuch  recelrer;  tbat  tUe  sale  was  made  Sep- 
tember S,  1888,  te  F.  P.  Olcott,  and  wsa  con- 
Srmed  December  4,  18S8;  that  eald  Olcott 
purchased  the  property  for  the  nse  and  ben- 
efit of  the  Honaton  &  Texas  Central  Railroad 
Company,  which  company  waa  practically  a 
reorganisation  of  the  Honston  ft  Texas  Cen- 
tral Railway  Company;  that,  after  the  pur- 
chase, the  property  was  allowed  by  l^e  pnr- 
cha8«r,  the  Houston  &  Texas  Central  RaS- 
road  Company,  to  remain  In  the  hands  of 
Charles  Dillingham,  receiver,  and  be  operated 
by  him  for  the  use  and  beDeflt  of  the  latter 
company  until  such  time  as  It  might  be  eon- 
Teolent  for  it  to  resnme  possession.  While 
such  property  was  being  thus  operated  by 
Charles  Dillingham,  with  the  consent  of  the 
railroad  company,  and  for  Its  benefit,  the 
cotton  was  shipped  by  appellees,  as  set  out 
In  their  petition,  and  a  portion  of  It  failed 
to  reach  Its  destination.  The  number  of 
bales  and  their  value  so  failing  to  reach  the 
consigDees  are  correctly  set  out  in  the  plain- 
tiffs* petition.  After  this  suit  was  brought, 
the  property  was  turned  over  by  Charles 
Dlllb^ham  to  the  purchaser.  Permission 
was  granted  by  the  said  United  States  dr* 
cnlt  court  to  plaintiffs  to  proseente  this  suit 
against  the  receiver,  and  the  record  does  not 
dispose  that  the  accoants  of  the  receiver 
lift  re  ever  been  closed,  or  that  he  has  ever 
been  dlacha^ed. 

The  following  statement  from  app^lees' 
brief  Ib  adopted: 

"On  December  1,  1890,  aaM  T.  P.  Olcott 
presented  to  said  court  a  petition  in  which  he 
averred  that  the  receiver,  ZHlMnglMim,  had 
in  his  poasessbm  money  which  be  had  re- 
ceived from  the  proceeds  of  land  soles  since 
the  date  of  petUloBer'B  purchase,  and  to 
which  petitioner  was  entitled  by  reason  of 
his  purchase,  aad  prayed  ft>r  an  order'  ffl- 
rectlng  tlie  receiver  to  pay  orer  to  the  peti- 
tioner or  his  as^gtts  all  such  proceeds  of 
land  sales  which  had  come  Into  the  receiv- 
er's hands  since  petitioner's  purchase,  on 
S^tember  8,  18S8.  On  December  13,  1800, 
the  court  made  the  following  order  upon  said 
petition:  'Consldnrtng  the  foregoing  petKloa 
and  the  fa£t  that  ttte  records  of  this  court 
sbow  tliat  the  sale  made  of  the  Houston  & 
TexM  Central  Bailwi^  property  to  Frederick 
P.  Oloott,  the  foregoing  petitioner,  has  been 
duly  confirmed,  and  deeds  t^reof  passed  In 
accordance  vrfth  tSie  decree  r«idered  in  the 
case^  and  omsldertaig  timt  tha  tempwaty  re- 
straining order  granted  bi  the  soft  of  Gary  et 
al.  T.  The  Houston  ft  Texas  Central  Ralhivay 
Co.  hw)  been  dtasolved,  and  no  reason  ap- 
pearing to  the  conrt  why  the  property  as 
aforesaid  sc^d  to  said  Frederick  P.  Olcott 
shonld  be  longer  retained  in  the  possesion 
of  tbe  court,  It  Is  ordered  that  the  receiver  In 
this  cas^  Cbas.  DHUngham,  Bsq.,  do  turn 
orer  to  said  Frederick  P.  Olcott,  or  his  as* 
fdgns,  npMi  tbe  application  of  said  Olcott,  or 
bis  aas^w,  and  within  the  next  tiility  days, 


an  the  tftflway  property,  lands,  cash,  etc., 
covered  by  the  purchase  of  the  said  Fred- 
erick P.  Olcott,  and  the  decree  affirmhig  and 
approving  the  sal«.  It  Is  further  ordered 
that  if  said  Frederick  P.  Olcott  or  his  as- 
slsBS  rtiall  not  apply  for  and.  receive  the 
property  within  tfae  said  thirty  days,  that 
thereupon  said  receiver  Is  directed  to  report 
tt*e  fact  to  this  court  that  other  proper  or- 
der may  be  made  In  tbe  premises.'  Then 
follows  a  clause,  wbtch  was  subseqnently 
amended,  specifying  that  the  property  was 
to  be  delivered  to  the  purchaser  subject  to 
and  charged  with  the  payment  of  certain 
claims;  and  then  follows  the  concludlng- 
olanse,  Id  the  usual  form,  that  the  bills  are 
retained  for  the  purpose  of  investigating 
such  claims  and  any  other  necessary  pur- 
pose. On  December  24,  1800,  the  said  F.  P. 
Olcott  presented  to  the  court  his  petition.  In 
which  he  averred  tJiat  the  foregoing  order  of 
December  13th  was  erroneous,  in  that  It  did 
not  In  all  parHculars  conform  to  the  pro- 
visions of  the  final  decree  of  May  4,  18SS, 
under  which  tite  property  had  been  sold; 
that  he  desired  to  have  It  amended  so  that 
it  would  conform  to  said  final  decree;  and. 
to  that  end,  he  prayed  the  court  to  strike 
out  the  last  two  dauses  of  the  said  order  of 
December  13th,  and  substitute  In  Heu  there- 
of the  foflowfaig;  'It  Is  further  ordered  that 
such  property,  neverthrietn,  shall  be  deliv- 
ered to-  and  reeefred  by  said  Olcott,  or  his 
assigns,  subject  to  and  diarged  with  the  ob- 
ligations and  llabfiities,  contract-ual  or  re- 
sulting from  tort  or  otherwise*  incurred  by 
the  receiver  or  recdTers  appointed  by  this 
conrt  in  the  alMTc-entitled  cause,  and  as  the 
same  may  be  fixed  and  determined  by  this 
conrt,  and  also  subject  to  the  rights  wbfcli 
tiHs  court  reserves  to  charge  upon  the  prop- 
erty, or  any  part  thereof,  tbe  payment  of 
any  amounts  Mwt  may  be  found  and  deter- 
mined by  the  court  to  be  due  and  payable 
by  reason  of  laterrenlns  petitions  filed  In 
this  came  prior  to  tin  decree  entered  herein 
on  tite  4th  day  of  Hay,  1886,  and  to  be  en- 
titled to  priority  over  mortgage  debts,  ^bove 
referred  to,  and  subject  to  the  farther  con- 
dition that  tiie  conrt  may,  If  needful  for  the 
protection  of  the  receiver's  obligation  and 
liabilities  or  tbe  amounts  due  by  reason  of 
BUdi  intervening  petitions,  resume  posses- 
sion of  said  property.  Hie  bills  In  tills  cause 
are  aetalned  for  tiie  purpose  of  Investigating 
BQCli  obligations,  liabilities,  and  petitions, 
and  for  such  other  purposes  as  may  seem 
needfuL'  On  the  same  day,  December  24, 
1800,  the  court  amended  Its  aforesaid  order 
of  December  13,  1890;  In  exact  accordance 
with  said  petition.  In  making  said  amend- 
ment, the  court  reiterates  that  no  reason 
aniiears  to  the  court  wliy  the  property  ^ould 
be  longer  retained  In  the  possession  of  the 
court,  and  tlierefore  orders  Its  receiver  to 
turn  the  property  over  to  Olcott  or  his  as- 
signs within  80  days,  and  fartlin'  orders  tilat. 
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U  wltbfn  30  dojs  they  do  not  receive  the 
property,  the  recelrer  shall  report  the  fact 

to  tlie  court. 

"At  some  time  between  December  24,  1890, 
and  February  11,  1891,  the  receiver,  (diaries 
DUlingham,  made  a  report,  hi  which  he  says: 
'Now  comea'Charles  Dillingham,  receiver  in 
this  cause,  and,  In  obedience  to  the  mandate 
of  the  order. herein  entered  on  the  24th  day 
of  December,  1890,  reports  to  the  court  that 
Frederick  P.  Olcott,  purchaser  of  the  proper- 
ty of  the  defendant  In  this  cause,  to  whom 
partial  delivery  of  the  same  was  made  under 
said  order,  has  not  taken  possession  of  the 
balance  of  the  property  of  the  said  Houston 
&  Texas  Central  Ballway  Company  remain* 
ing  in  the  possession  of  the  receiver.  He 
further  reports  that  said  Olcott  has  assigned 
the  said  railway  and  appurtenances  to  the 
Houston  &  Texas  Central  Railroad  Company, 
a  corporation  formed  for  the  purpose  of  pur- 
chasing the  said  railroad,  as  provided  in  the 
plan  of  reorganization;  that  said  railroad 
company  has  issued  Its  stock  and  bonds  with 
which  to  pay  for  the  property  purchased; 
that  mortgages  have  been  executed  and 
placed  upon  the  property,  and  are  now  in 
process  of  being  recorded;  and  he  is  in- 
formed and  believes  that  said  company  will 
require  further  delay  of  at  least  thirty  days 
in  which  to  perfect  their  organization,  get 
their  mortgage  proi)erly  recorded,  and  be 
ready  to  take  full  possession  of  their  proper- 
ty; and  the  said  Dillingham  requests  the  In- 
structions of  the  court  as  to  what  he  is  to  do 
In  the  premises.'  On  February  11,  1891,  the 
said  Frederick  P.  Olcott  presented  to  the 
court  a  petition.  In  which  he  says:  That, 
as  appears  by  the  records  herein,  your  peti- 
tioner purchased  the  property  of  the  Hous- 
ton &  Texas  Central  Railway  Company,  as 
trustee  of  the  plan  of  reorganization;  that 
•aid  plan  of  reorganization  has  been  delayed 
by  vexatious  litigations  from  the  stockhold- 
ers of  the  Houston  &  Texas  Central  Railway 
Company,  by  the  financial  disturbances  of 
the  country,  and  a  combination  of  circum- 
stances which  prevented  the  organization  of 
the  new  Houston  &  Texas  Central  Railroad 
Company  to  that  point  of  efficiency  where  It 
could  with  propriety  assume  active  control 
of  the  railways  and  their  appurtenances  so 
purchased;  that  said  new  Houston  &  Texas 
Central  Railroad  Company  has  been  organ- 
ized; the  mortgages  provided  by  the  plan 
of  reorganization  have  been  executed  and 
placed  upon  the  property,  and  are  now  in 
process  of  being  recorded  and  made  legal 
and  binding;  and  it  will  require  at  least  a 
delay  ai  thirty  days  to  enable  the  said  com- 
pany and  yoor  petitioner  to  take  and  receive 
delivery  of  the  said  property  from  Charles 
Dillingham,  receiver  herein;  that,  if  your 
honor  should  compel  the  said  Dillingham  to 
deliver  possession  of  said  property  to  peti- 
tioner at  this  time,  it  would  be  a  serious  em- 
barrassment to  your  petitioner,  and  a  serious 


embarrassment  to  the  public,  and  might  lead 
-to  very  many  complications  Injurious  to  the 
Interests  of  all  parties  concerned.  Where- 
fore your  petitioner  prays  that  your  boaor 
may  enter  an  order  herein  directing  the  said 
Charles  Dillingham,  receiver,  to  hold  the 
prt^erty  in  his  possession  until  15th  day  of 
March,  1891;  and,  if  said  property  is  not  by 
that  time  taken  possession  of  by  your  peti- 
tioner, then  that  the  said  Charles  Dillingham 
shall  report  to  the  court  for  further  orders 
and  Instructions.'  This  was  sworn  to.  On 
February  12,  1891,  the  following  order  was 
made  upon  the  foregoing  report  of  the  re- 
ceiver and  petition  of  Olcott,  to  wit:  The 
foregoing  petition  and  affidavit,  as  well  as 
the  report  of  C.  Dillingham,  commissItHier. 
considered,  as  well  as  the  proceedings  here- 
tofore had  in  this  cause.  It  is  ordered  that 
Charles  Dillingham,  receiver  herein,  be  in- 
structed to  retain  possession  of  the  property 
in  his  possession  as  receiver,  under  the  orders 
heretofore  entered  In  this  cause,  until  the 
iSth  day  of  March,  1391,  with  leave  to  the 
purchaser  to  come  forward  at  any  time  be- 
tween this  date  and  the  said  15th  day  of 
March,  1891,  and  take  possession  of  said 
property  from  the  said  Charles  DlUin^iam. 
It  is  further  ordered  that  if  the  said  pur- 
chaser does  not  on  or  before  the  15th  day 
of  March,  1891.  come  forward  and  relieve 
the  said  Charles  Dillingham  of  possession 
of  the  said  property,  that  said  DUllngham 
shall  report  to  the  court  for  further  tn- 
structlons  in  the  premises.  [Signed]  Don  A. 
Pardee,  Circuit  Judge.' 

*The  extension  of  the  time  granted  by  the 
fbregolng  order  of  February  12, 1891,  expired 
more  than  a  year  and  a  half  before  appel- 
lees' cause  of  action  accrued,  and  more  than 
two  years  before  appellants  took  formal  pos- 
session ot  the  property.  If  this  delay  In 
taking  possession  was  with  the  permission 
of  the  court,  the  record  falls  to  show  it  The 
record  does  not  show  that  any  further  order 
was  made  In  that  cause  until  April  4.  180S. 
when  an  order  was  made  which  will  be  here- 
after set  out  In  full  That  order  Is  predi- 
cated upon  a  petition  presented  by  said  P.  P. 
Olcott,  in  which  he  says:  The  petition  of 
Frederick  P.  Olcott,  who  is  a  resident  and 
citizen  of  the  state  of  New  Jersey,  on  behalf 
of  himself  and  his  assigns,  with  respect,  rep- 
resents: That  he  and  his  assigns  are  about 
to  take  possession  of  the  properties  hereto- 
fore purchased  by  him  at  the  sale  under  flital 
decree  of  this  court;  that  this  honorable 
court  has  heretofore,  to  wit,  on  or  about  the 
24th  day  of  December,  1890,  rendered  an  or- 
der in  reference  to  the  delivery  of  said  prop- 
erties to  your  petitioner,  but  your  petitioner 
desires  that  saJd  order  be  amended  and  re- 
settled as  hereinafter  prayed  for.  Where- 
fore your  petitioner  prays  that  your  honor 
wIU  amend  and  resettle  said  order,  providing 
for  a  certain  date  within  which  all  claims 
and  demands  asalnst  the  said  Houston  ft 
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Texas  Oentral  Railway  Company  shall  be 
presented  to  your  tuHtor  by  Interrentlon  In 
said  cause,  or  otherwise  as  you  may  direct, 
and  after  which  time  said  claims  and  de- 
mauds  shall  be  declared  stale;  and  your  pe- 
tttk>ner  prays  for  all  further  and  necessary 
orden  In  the  premises,  and  for  general  re- 
lief.' Then  follows  the  order  of  April  4, 
ISfiS,  as  follows:  'The  court  considering  the 
foregoing  petition,  and  being  fully  advised, 
it  is  ordered  that  the  order  heretofore  ren- 
dered in  this  cause  on  the  24tb  day  of  De- 
cember, 1890,  on  the  petition  of  said  Freder- 
ick P.  Olcott,  for  the  amendment  and  reset- 
Uement  of  the  order  of  December  13,  1890, 
rendered  In  this  cause,  be,  and  the  same  Is 
Iiereby,  amended  and  resettled  by  adding 
thereto  the  following  clauses,  to  wit:  It  Is 
further  ordered  that  all  claims  and  demands 
of  every  nature  arising  out  of  the  operation 
and  management  of  the  properties  purchased 
by  Frederick  P.  Olcott,  at  the  sale  made  in 
the  above^ntltled  cause  pursuant  to  final  de- 
cree of  this  court  herein,  in  respect  of  which 
^y  Uens  upon  the  fimds  derived  from  said 
sale,  or  money  or  property  which  came  to  the 
hands  of  the  receiver  or  receivers,  or  upon 
the  property  sold  to  the  said  Olcott,  is  claim- 
ed, whether  against  said  receiver  or  receiv- 
ers, or  against  the  mortgagor  company  here- 
in, shall  be  presented  and  prosecuted  by  in- 
terrentlon In  this  court  prior  to  the  1st  day 
of  October,  1893;  and  all  such  claims  and 
demands  as  may  not  be  presented  on  or  be- 
fore the  date  last  mentioned  above  by  inter- 
vention as  aforesaid  shall  be  declared  stale, 
and  shall  not  be  charged  upon  or  enforced 
against  the  property  herein  ordered  to  be  de- 
livered to  said  Olcott  or  his  assigns,  or  said 
funds  derived  from  said  sale,  or  said  mouey 
or  property  which  came  to  the  hands  of  the 
receiver  or  receivers.  But  tbls  order  Is  not 
to  be  understood  or  construed  as  extending 
or  enlarging  In  any  wise  the  right  reserved 
tiy  tbe  court  by  decrees  herein  to  charge  up- 
on the  property  sold,  or  any  part  thereof, 
the  payment  of  amounts  that  may  be  found 
iind  determined  by  the  court  It  is  further 
ordered  that  the  derlc  of  this  court  do  pub- 
lish a  notice  of  the  time  and  manner  In 
which  claims  may  be  presented,  as  herein 
ordered,  etc.  It  is  further  ordered  that  no 
formal  surrender  of  the  custody  or  delivery 
of  possession  of  any  property,  assets,  books, 
vouchers,  or  other  things  held  by  said  recelr- 
t'T  shall  be  necessary;  but  this  order  shall 
operate  to  put  said  purchaser,  F.  P.  Olcott, 
;uid  bis  assigns,  in  the  lavrful  possession 
thereof;  and  all  employes  havlng^the  actual 
custody  of  said  property,  assets,  books, 
vouchers,  or  other  things  held  by  or  under 
^d  outgoing  receiver  as  such,  and  all  per- 
sons connected  with  the  toleration  of  the 
railways  of  the  defendant  railway  company 
in  any  manner,  shall  bold  the  same  for  said 
purchaser  and  his  assigns,  and  subject  to  his 
and  their  authorized  directions  and  orders 
In  reference  thereto.   The  bills  in  the  above- 


entitled  cause  are  retained  for  the  purpose 
of  Investigating  all  claims  and  demands  in 
this  order  referred  to,  and  the  liabilities  and 
obligations  therefrom  resulting,  and  for  the 
purpose  of  examining  and  settling  tbe  ac- 
counts of  the  receiver  herein,  in  order  to  have 
full,  complete,  and  final  serttlement  of  said 
receivership,  and  for  such  other  purposes  as 
may  be  needful.  [Signed]  A.  P.  McCor- 
mick,  Circuit  Judge.' 

"At  the  time  the  foregoing  order  was 
made,  this  suit  was  pending;  and  In  view  of 
the  fact  that  any  Judgment  appellees  might 
recover  herein  against  the  receiver  would, 
under  the  terms  of  said  order,  be  a  stale  de- 
mand unless  they  Intervened  prior  to  Octo- 
ber 1,  1893,  appellees,  on  September  22, 1803, 
presented  to  the  Hon.  A.  F.  McCormlck, 
United  States  circuit  Judge,  who  made  said 
order,  their  petition  In  intervention  In  said 
suit  in  tbe  United  States  court,  in  which  they 
set  forth  the  pendency  of  this  suit  in  the  dis- 
trict court  of  Dallas  county,  Tex.,  against  the 
said  receiver,  and  that  wliatever  Judgment 
they  might  recover  would  be  a  proper  claim 
to  be  paid  as  a  part  of  the  expenses  of  said 
receivership,  but  that  they  could  not  obtain 
a  Judgment  until  after  October  1,  1803,  and 
could  not  therefore  comply  literally  with  the 
aforesaid  order,  and  present  their  claim  lo 
the  court  in  which  said  receivership  was 
pending  before  October  1,  1803,  unless  they 
waived  their  right  to  a  Judgment  In  this  suit, 
which  they  were  unvrilling  to  do,  and  prayed 
for  an  order  extending  time  for  the  presenta- 
tion of  their  claim  until  90  days  after  the 
final  determination  of  this  suit.  On  Septem- 
ber 28,  1893,  the  following  order  was  made 
upon  said  petition:  'The  parties  have  leave 
to  file  the  foregoing  petition  In  equity  suit 
No.  108,  therein  designated.  They  have  leave 
to  prosecute  their  suit  In  the  state  court  men- 
tioned in  their  foregoing  petition,  and  a  rea- 
sonable time  will  be  allowed  for  prosecuting 
their  said  suit  In  the  state  court.  And  the 
presenting  and  filing  of  this  petition  with  tbe 
clerk  at  Galveston  by  the  Ist  of  October  will 
be  considered  a  compliance  with  the  ordei 
referred  to  In  this  petition.  [Signed]  A.  P. 
McCormlck,  Clr.  Judge.'  The  petition  was 
filed  with  the  clerk  on  September  30,  1893. 
The  only  evidence  which  appellants  offered 
In  explanation  of  the  fact  that  from  March 
16.  1801,  nntU  April,  1893,  the  operation  of 
the  railroad  was  continued  in  the  name  of 
the  receiver,  notwithstanding  he  had  been 
ordered  to  turn  said  property  over  to  its  own- 
ers, was  a  copy  of  three  orders  made  in  the 
case  of  Stephen  W.  Gary  et  al.  v.  Houston 
Texas  Central  Railway  Company  et  al.  [45 
Fed.  438],  and  which  was  read  In  evidence 
over  plaintiffs*  objection.  The  first  was  an 
order  by  one  of  the  Justices  of  the  supreme 
court  of  the  United  States,  made  December 
9,  1892,  enjoining  Charles  Dillingham,  receiv- 
er, from  surrendering  possession  of  the  rail- 
road to  any  one  pending  the  decision  by  said 
supreme  court  of  an  appeal  In  said  suit  of 
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Gary  t.  Houston  &  Texas  Centcal  llaJlwaj- 
Company  et  iL  Tlie  second  was  an  order 
made  March  0,  1883,  mcHlltrlnK  said  first  or- 
der, but  continuing  the  Injunction  In  force. 
The  third  was  an  order  made  March  29. 1893^ 
vacatins  lAth  of  the  former  orders.  What 
the  suit  of  Gary  et  al.  t.  The  Houston  &  Tex> 
as  Central  Railway  Oo.  et  aL  was  atmut;  or 
what  conuectloD,  If  auy,  It  had  with  the 
suit  Xo.  108,  In  which  the  receiver  had  been 
ai^olnted,  or  why  the  Jiulgcs  of  the  supreme 
court  thought  proper  to  maJce  or  vacate  said 
last-mentioned  orders,  Is  not  shown  by  any* 
thing  In  this  record;  but  it  does  appear  that 
these  orders  were  not  made  until  nearly  two 
years  after  March  IS,  1881,  and  that  none  of 
them  were  made  untU  after  plalutlfTs'  caiiee 
of  action  had  accrued." 

Onr  conclusions  upon  the  dlCCerent  Issues 
presented  by  appellants  In  their  brief  wiU 
more  f  nUy  appear  under  the  different  assign- 
ments of  error  considered. 

1.  Under  the  sixth  asalgnment  of  error,  ap* 
peUants  contend  that  In  no  event  is  the 
Houston  &  Texas  Central  Railroad  Company 
liable,  because  the  property  was  lost  while 
the  road  was  being  operated  by  the  receiver, 
after  the  sale  and  conflrmatioD.  and  before 
(lellrery  to  the  purchaser,  and  because  no 
l>etterments  or  ImproTements  were  shown 
during  that  period.  In  support  of,  this  con- 
tention, they  dte  the  cases  of  Crawford  t. 
Railroad  Co.  CTex.  Sup.)  S3  S.  W.  534,  and 
RaUroad  Co.  Crawford  (Tax.  Sup.)  81  S. 
W.  176.  That  case,  as  reported  in  31  S.  W. 
176,  embraced  answers  of  the  supreme  court 
to  certified  questions,  and,  ss  reported  In  33 
S.  W.,  was  the  decision  of  the  court  on  final 
appeal.  The  opinion  of  Judge  Brown  In  that 
case.  In  answer  to  the  certified  questions  pre- 
sented. Is  a  clear  azid  comprefaenslTe  state- 
ment of  the  law  goremlng  them,  and  author- 
itatively settles  the  following  questions:  (1) 
That  the  daim  of  the  party  In  that  case  not 
having  been  presGUted  to  the  United  States 
circuit  court  within  the  time  and  under  the 
conditions  prescribed  by  the  order  of  the 
court,  the  purchaser  was  not  UaUe,  under 
the  order  of  that  court.  Olcott  t.  Headrick, 
141  U,  S.  543,  12  Sup.  Ct  81.  (2)  That  the 
purchaser  of  the  property,  under  the  facts 
there  stated,  wonid  be  liable  to  the  extent 
of  betterments  placed  on  the  road  after  the 
sale  and  confirmation,  aud  before  the  deliv- 
ery of  the  property  to  the  purchaser;  and,  no 
such  betterments  bdng  there  shown,  the  lia- 
bility of  the  purchaser  was  not  fixed.  The 
poBition  of  the  court  Is  thus  dearly  stated: 
"In  -the  opinion  heretofore  given  by  this  court 
upon  a  certified  question  In  this  case.  It  was 
held,  in  substance,  that  the  purchaser,  01' 
cott,  and  the  railway  company  purchasing 
from  him,  would  be  liable  for  claims  against 
the  receiver  accruing  between  the  date  when 
the  title  was  conveyed  by  the  receiver  to  01- 
eott  and  the  time  when  the  property  was  de- 
livered to  the  Houston  &  Texas  Central  Rail- 
nad  Company,  if  it  should  ai^or  that  the 


receiver,  dmlnc  said  time,  appUed  the  ht*- 
nnes  derived  CMm  said  ff  "«»gff  of  th«  road 
In  his  hands  dnilng  tliat  time  to  the  pemia- 
umt  fmproTemait  of  the  property.  But  the 
plaintiff  had  no  dalm  apon  the  earnings  of 
the  road  In  the  hands  of  the  receiver  accru- 
ing prior  to  the  time  the  title  passed  to  Ol- 
cott,  because  his  injury  occwtted  subsequent 
to  that  tlasch  Therefore  any  use  made  of 
sadi  earnings  would  not  be  a  dlrerslon  of 
a  fund  to  which  he  was  oitlttad.  Moreover, 
if  the  impntv(>iueucs  were  made  before  the' 
conveyance  to  Oleott  by  the  receiver,  then 
blB  purchase  of  the  property  included  the 
Improvements  theretofore  made,  and  he  and 
his  vendee  would  not  be  llaUe,  fw  the  rea- 
son that,  having  paid  for  the  In^rovemmts 
in  Uie  purchase  of  the  road,  they  uronld  not 
be  receiving  a  ben^t  from  each  Improve- 
ments. The  evidence  In  ttis  case  did  not 
^ow  the  date  at  wtich  the  Improvements 
upon  the  roi^  were  made,  nor  the  time  dur- 
ing which  the  funds  thus  applied  were  earn- 
ed; that  Is,  whether  it  was  by  the  earnings 
before  or  subsequent  to  the  sale  and  convey- 
ance of  the  property  to  Olcott  As  plalu- 
tlff's  rl^t  to  recover  against  the  defendant 
In  this  case  d^ended  upon  the  fact  that  Im- 
provements were  made  by  the  reefer  after 
the  sale  and  conveyance,  by  the  appUcatloB 
of  eambags  arising  subsequent  to  that  sale, 
it  was  necessary  to  allege  and  {Rvve  these 
facts  to  entitle  him  to  a  Judgment  against 
the  defendant."  88  B.  W.  536.  The  facts 
as  they  appear  In  this  case  are  very  different 
from  the  facts  presented  in  the  case  above 
adjudicated,  and  the  liabUtty  of  the  railroad 
company  is  sou^t  to  be  fixed  upon  a  differ^ 
GDt  ground.  In  the  case  before  ns  it  does 
not  appear  that  the  receiver  has  ever  been 
discharged;  and  the  plalntltCs  appeared  In 
the  United  States  drcult  court,  and  obtain- 
ed on  order  allowing  them  to  prosecute  their 
suit  In  the  state  coinrt  as  against  the  receiv- 
er. It  Is  Insisted  by  appdlees  that  the  rail- 
road company  Is  also  liable,  because  at  the 
time  the  cotton  was  shipped  and  not  account- 
ed for  by  appellants,  the  road  had  been  sold, 
the  sole  confirmed,  and  the  property  ordered 
by  the  court  to  be  turned  over  to  the  pur- 
chasers, and  that  It  was  held  and  qperated  by 
the  receiver  as  agmt  for  such  purcbosers, 
and  for  their  own  convenience.  These  facts 
are  well  establl^ed  by  the  record.  It  dear- 
ly appears  that  the  sale  was  confirmed  De- 
cember 4,  1888;  that  on  December  7,  1888, 
Easton  and  Rentotd  were  discharged  as  re- 
ceivers, and  that  Charles  DllUn^iam  was 
continued  fis  sole  recdver.  On  December 
22, 1888,  F.  P.  Olcott  awHled  to  the  court  for 
a  moditlcatlon  of  the  order  requiring  him  to 
pay  the  purchase  money  within  20  days  hfter 
confirmation;  that  a  deed  had  been  tond««d 
him  not  satisfactory  in  form,  and  on  the 
some  day  the  order  was  modified,  and  he 
was  granted  20  days  from  December  2S,  1888. 
within  which  to  pay  the  purchase  money. 
On  January  IS,  1886;  the  deed  was  executed 
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and  d^rered  to  Olcott  for  the  propertr 
bought  bj  him  at  the  foredosure  Bal&  On 
August  1,  1889,  F.  P.  Olcott  and  hla  asso-  ! 
(^tes,  In  poranance  of  their  plan  of  reorgan- 
Izatloa,  obtained  a  charter  from  the  state  of 
Texas  for  the  Houston  &  Texaa  Central  Rail- 
road Company.  On  A.pril  1.  1890,,  F.  P.  Ol- 
cott oonrered  the  property  lio  the  Houston 
&  Texas  Central  Ballroad  Company.  The 
balance  of  the  statement  we  hare  heretofore 
giren.  From  the  foregoing  facts  It  clearly 
appears  that,  when  the  cause  of  actlbn  in  j 
thla  case  accrued,  Ctaaries  DlUlngham  was  | 
operating  tbe  road  at  the  Instance  and  for  • 
the  conTenlence  of  the  purchaser,  the  Hons-  ' 
ton  &  Texas  Central  Ballroad  Company,  who  | 
had  bought  It  and  received  Its  deed  of  con-  i 
veyaoee,  and  long  after  the  circuit  court  had  j 
repeatedly  ordered  the  property  to  be  dellr-  ! 
ered.  The  fact  that  the  Justices  of  the  su- 
premft  court,  after  the  cause  of  action  In  this 
case  had  accrued,  made  a  temporary  re- 
straining order  In  another  case,  could  not  af- 
fect the  question  iDTolved  here.  If,  at  the 
time  thla  cause  of  action  accrued,  the  prop- 
erty was  held  and  operated  by  the  receiver, 
aa  the  agent  of  the  railroad  company,  the 
latter  Is  bound.  A  purchaser  of  property 
from  a  recelTer  cannot  escape  responsibility 
by  Ilnserlng  In  the  shadow  of  the  court,  for 
his  own  couTenience,  after  the  purchase  has 
bees  fully  completed.  In  the  case  of  Rail-  j 
way  Co.  v.  Gay.  86  Tex.  605.  26  8.  W.  590,  I 
onr  supreme  court  fully  discusses  the  ques- 
tion of  a  collusiTe  receivership  where  there 
Is  no  real  contcov^y,  and  says:  "And  it 
would  he  a  perversion  of  justice  to  hold  oth- 
erwise than  that  a  receiver  appDinted  under 
such  circumstances  Is  the  agent  of  tbe  per- 
son or  corporation  whose  property  may  be 
thus  colluslvely  placed  In  his  possession." 
Tbe  same  rule  applies  to  tbe  retention  of 
property  by  a  receiver,  at  tbe  Instance  and 
for  the  benefit  of  a  purchaser,  after  the 
court  has  disposed  of  It,  and  ordered  It  turn- 
ed over.  It  was  wisely  said  by  Judge  Brown, 
in  the  case  of  Railroad  v.  Crawford  (Tex. 
Sup.)  31  S.  W.  ITS,  above:  "Tbe  sale,  con- 
firmation, payment,  and  deed  clearly  placed 
the  title  la  tbe  purchaser;  and  the  court 
thereafter*  In  continuing  the  property  In  the 
hands  of  the  receiver,  held  It  as  the  property 
of  the  purchaser.  The  old  company  and  the 
mortgagsea  under  whose  mortgage  the  fore- 
closure was  had  no  longer  bad  any  right  in 
the  property." 

In  this  case  it  la  made  manifest  that,  at 
tbe  time  this  canse  of  action  accrued,  the 
property  was  not  continued  in  the  bands  of 
tbe  receiver  by  the  court,  but  was  kept  there 
by  the  company'  and  the  receiver,  directly 
in  the  face  of  the  court's  orders  that  It 
should  be  turned  over  to  the  company.  Aft^ 
er  tbe  sale  of  property  In  custody  of  the  law, 
tbe  property  Itself  passes  out  of  tbe  hands  of 
the  ootnt,  and  ft  then  deals  only  with  the 
prooecds.  Hr.  Tbraapson,  in  atatii^  what 
bs  ngatda  a»  the  tnw  theory  In  sncb  oaaeii 


treats  an  action  agataast  a  receiver  as  a  pro- 
ceeding In  rem,  the  ultimate  ob^ct  being  to- 
reach  the  property  Itactf.  C  Thomp.  Corp.  t- 
TlKl.  If  tbe  theory  of  this  learned  text 
writer  Is  sound.  It  will  apply  with  double- 
force  to  thla  case,  for  the  reason  that  appel- 
lees not  only  seek  to  follow  the  fund  Itself, 
but  to  reach  It  In  tbe  hands  of  the  party 
who  owned  It  at  the  time  the  cause  of  actlo» 
accrued,  and  for  whose  benefit  it  was  being 
operated.  What  was  done  with  the  pro- 
ceeda  of  the  operation  of  the  road  during  sU 
the  time  the  receiver  held  It  after  the  sale, 
confirmation,  and  deed  does  not  appear  f  roai> 
the  record.  It  has  been  held  by  ttiis  court 
that,  after  a  receiver's  sale  and  the  cob-- 
flrmation  of  tbe  court,  the  purchaser  Is  en- 
titled to  the  Income  of  the  property.  Farm- 
ers' Loan  &  Trtist  Co.  v.  Fidelity  Insorance, 
Trust  &  Safe-Deposit  Co.  (officially  unreport- 
ed) 41  S.  W.  113.  We  see  no  reason  Why 
there  sbould  be  a  difference  between  a  sale- 
by  a  receiver  under  order  of  the  court  and 
any  other  judicial  sale.  If  an  administra- 
tor should  B^I  property  under  decree  of  the- 
court,  and  the  sale  should  be  confirmed,  the- 
purchase  price  paid,  and  the  deed  delivered, 
and  tbe  ofilcer  should  subsequently  bold  the* 
pr<n>erty  at  the  instance  and  for  the  beneftt 
of  the  purchaser,  we  do  not  think  It  could  b»- 
doubted  that  he  wonld  hold  as  agmt  of  tbe 
purchaser,  and  that  the  latter  wonld  be  en- 
titled to  the  Income  of  the  property  after  tbe- 
purchase  was  completed.  In  the  case  of  Ed< 
wards  v.  GIU,  5  Tex.  Civ.  App.  208,  23  S.  W. 
742,  It  was  held  that  a  confirmation  of  the- 
sale  made  by  an  administrator,  under  order 
of  the  court,  related  back  to  and  conveyed- 
title  from  the  date  of  sate,  and  that  the  pur- 
(^ser  was  entitled  to  the  Income  of  ttae- 
property  from  that  date,  dtlng  Ror.  Jnd. 
Sales  (2d  Bd.)  §  109;  Ta^or  v.  Cooper.  10« 
Leigh.  317;  £vans  v.  Spurgln.  6  Grat  107. 
See  2  Jones,  Mortg.  t|  1^  1609;  Id.  i  1637;. 
12  Am.  &  Eng.  Enc.  Law,  219.  The  title 
and  right  to  po&aesslon  and  the  income  of  ths- 
inoperty  became  vested  in  the  purchaser  i» 
this  case  after  the  sale,  confirmation,  deed, 
and  order  of  the  court  for  delivery  of  po*- 
session.  Soch  being  the  case,  and  the  court 
by  Its  order,  having  devested  Itself  of  its 
custody  as  fully  aa  It  could  do  previous  to- 
the  accrual  of  plaintiffs'  cause  of  action,  and 
Dillingham  having  retained  actual  posses- 
sion, and  having  operated  the  road,  at  tbr 
Instance  of  and  for  the  benefit  of  the  pur- 
chaser,  he  was;  In  such  acts,  the  agent  of 
tbe  rallrosd  compai^,  and  the  latter  to 
bound. 

2.  Under  the  fourth  asslgnmait  of  error. 
^>pellants  complain  that  tbe  court  refused: 
to  grant  them  a  new  trial,  on  the  ground  that 
the  evidence  proved  that  tbe  cotton  destroy- 
ed In  the  fire  at  Mud  Creek  was  wltbomt  neg- 
ligence on  their  part.  The  cotton  was  ship- 
ped to  Liverpool.  England,  and  tbe  Mil  ot 
lading  given  by  Cbariee  DiUlngham,  provided 
ttuit  be  shonld  net  be  liable  for  loea  by  flreu 
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The  cotton  destroyed  by  fire  a.t  Mnd  Creek  ■ 
was  In  the  wreck  of  a  train,  and  the  facts  | 
proved  do  not  show  tbat  the  serrants  of  ap-  | 
pellanta  were  free  from  negligence.    On  the  ^ 
contrary,  there  was  ample  evidence  to  sus- 
tain the  verdict,  on  the  ground  that  such 
servants  were  negligent  In  not  preventing 
the  loss  of  the  cotton  by  Are.    Missouri  Pac.  i 
Ry.  Co.  V.  China  Mfg.  Co.,  79  Tex.  26,  14  8.  | 
W.  785;  Railway  Co.  v.  Wilson,  79  Tex.  371.  I 
15  S.  W.  280;  Itailway  Co.  v.  Parmer  (Tex.  i 
Cfv.  App.)  30  S.  W.  1109.  In  the  first-named 
case  it  is  clearly  held  that  while  a  common  | 
carrier,  in  a  foreign  shipment,  not  governed  i 
by  the  statutes  of  this  state,  may  stipulate  | 
against  liability  from  loss  by  fire,  unless  the 
negligence  of  the  carrier  or  Its  servante  cans-  j 
ed  or  contributed  to  the  loss,  yet  the  burden  t 
Is  upon  such  carrier  to  show  that  the  loss  I 
occurred  by  fire,  and  without  negligence  on  i 
Its  part.  I 

8.  Under  the  fifth  assignment  the  same  | 
question  Is  raised  as  above,  in  regard  to  the  I 
loss  of  cotton  burned  at  Heame.    There  was  I 
sufficient  testimony  to  sustain  the  verdict  of 
the  Jury  on  the  ground  of  negligence  on  the 
part  of  appellants  and  their  servants  In  al- 
lowing the  cotton  to  be  burned  at  Hearne, 
and,  for  the  reasons  above  stated,  this  as-  ' 
slgnment  is  not  well  taken.  ' 

4.  The  second  assignment  complains  that  i 
the  court  permitted  (over  defendants'  objec-  ' 
tlons)  plalntUfs  to  show  by  defendants'  wit-  I 
ness  and  local  agent  at  Heame,  J.  P.  Palms,  ' 
that  said  witness  made  an  aflSdavlt  In  which  \ 
he  stated  that  the  origin  of  the  fire  which 
destroyed  ihe  cotton  at  Hearne  was  un- 
known; that  It  was  supposed  to  be  from  a 
passing  engine,— for  the  reason  that,  as 
shown  from  the  affidavit,  the  statement  as  ' 
to  the  cotton  being  set  on  fire  by  a  passing 
engine  was  a  mere  supposition  on  the  part 
of  the  witness.    This  assignment  is  not 
sustained  by  the  bill  of  exceptions  as  set  out 
in  appellants'  brief,  as  it  Is  there  showh  that 
the  witness  testified  that  he  did  not  make 
such  affidavit.    Upon  an  examination  of  the 
record,  we  find  that  this  must  have  been  a  i 
clerical  error,  as  the  bill  of  exceptions  set  out 
in  the  record  shows  that  he  testified  that  he  i 
did  make  the  affidavit.    We  treat  It  as  a  { 
clerical  error.    The  plaintiffs'  counsel  was  j 
cross-examining  the  witness.    The  witness 
was  the  local  agent  at  Heame.  and  had  stat-  i 
ed  the  time  the  cotton  arrived  in  the  yards, 
the  location  of  the  dlfTerent  tracks,  the  time  | 
of  the  fire,  and  many  other  things  connected  | 
with  it,  and  stated  that  he  did  not  know  Its  | 
origin.    It  appears  from  the  statement  of  ; 
facts  that  a  part  of  his  affidavit  was  read  to  i 
the  jury,  and  that  the  court  Instructed  them  | 
not  to  consider  It,  except  In  so  far  as  it  i 
might  affect  the  credibility  of  the  witness.  | 
It  appears  from  the  bill  of  exceptions  that  | 
the  plaintiffs'  counsel  asked  the  witness  on  j 
cross-examination  if  he  had  not  made  the 
affidavit,  and  If  be  bad  not  stated  therein 
tliat  the  origlii  of  the  fire  was  onknown  to  I 


him,  but  that  he  supposed  the  cotton  was  set 
on  fire  by  one  of  the  passing  engineu  of  the 
defendant  receiver,  to  which  appellants  ob- 
jected, on  the  ground  that  his  suppositions 
were  Immaterial,  Inadmissible,  and  calcu- 
lated to  prejudice  their  cause.  The  court  ad- 
mitted the  evldence,  and  Instructed  the  Jiiry 
that  they  would  consider  It  only  with  refer- 
ence to  the  credibility  of  the  witness.  As 
original  evidence,  the  supposition  of  this  wit- 
ness was  clearly  inadmissible.  There  was 
no  conflict  between  his  evidence  as  ^ven  on 
the  stand  and  the  affidavit,  except  that  the 
latter  went  further,  and  stated  that  he  sup- 
posed that  the  fire  caught,  from  a  passing 
engine.  The  evidence  should  have  been  ex- 
cluded, as  such  evidence  should  not  be  al- 
lowed to  creep  in  under  the  guise  of  im- 
peaching the  witness,  unless  it  would  have 
that  tendency.  But  in  view  of  the  fact  tbat 
the  objection,  as  presented  by  appellants.  Is 
to  the  testimony  of  the  witness  on  the  stand, 
and  not  to  the  affidavit  Itself,  which  was 
read  to  the  jury,  and  as  the  burden  of  proof 
was  on  appellants  to  show  that  a  part  of  ap- 
pellees' cotton  was  burned  at  Heame  with- 
out negligence  on  the  part  of  the  carrier,  and 
that  they  wholly  failed  to  show  this,  the  er- 
ror in  the  admission  of  this  evidence  Is  not 
sufficient  to  reverse  the  case.  It  might  be 
conceded  that  the  fire  was  caused  by  sparks 
from  a  passing  engine,  or  that  It  was  not  so 
caused,  and  still  appellants  have  failed  to 
meet  the  burden  upon  them.  If  the  jury 
obeyed  the  Instructions  of  the  court,  and  con- 
sidered the  facts  stated  in  the  afildavlt  only 
upon  the  question  of  the  credibility  of  the 
witness,  then  appellants  could  not  have  been 
materially  injured  by  the  evidence,  for  the 
reason  that  It  did  not  differ  materially  from 
his  testimony  on  the  stand. 

5.  Under  the  seventh  assignment  of  error, 
complaint  Is  made  of  the  Judgment  against 
the  receiver,  on  the  ground  that  the  uncon- 
troverted  evidence  showed  that  the  receiver 
had  been  discharged.  This  assignment  is 
not  sustained  by  the  record.  It  may  have 
appeared  that  the  receiver  was  dl8chai^e<l 
in  the  cases  dted  in  appellants^  brief,  but  vrv 
must  determine  this  case  from  the  record  be- 
fore us.  Railway  Co.  t.  StrycbarsU  (Tex. 
Civ.  App.)  as  S.  W.  851;  Id.  (Tex.  Sop.)  37  S. 
W.  413. 

6.  Appellees,  In  their  brief,  present  cross 
assignments  of  error,  and  complain  that  the 
court  overruled  their  motion  for  Judgment 
non  obstante  veredicto,  for  the  value  of  the 
cotton  destroyed  by  fire  at  Thornton.  Ap- 
pellees, In  their  brief,  concede,  for  the  pur- 
pose of  this  appeal,  that  the  cotton  bmmed  at 
Thornton  was  without  any  negligence  on  the 
part  of  appellants  or  their  servants;  but  It 
is  claimed  that  the  appellants  have  failed  to 
show  that  the  58  bales  shipped  from  Piano 
were  destroyed  by  that  fire.  The  testimony 
shows  that  100  bales  were  shipped  from 
Piano,  as  per  bill  of  lading  No.  42,  and  It 
was  shown  that  of  this  shipment  only  42 
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tmlM  reached  the  consignee.  Appellees*  pe- 
tition to  the  United  States  circuit  court,  ask- 
ing leave  to  prosecute  this  snlt  as  against  the 
receiver  In  the  state  court,  shows  on  Its  face 
that  the  claim  Is  for  cotton  which  they  are 
Informed  and  believe  was  destroyed  by  Are. 
The  deposition  of  appellee  Bath  shows  that 
he  accepted  the  statements  of  the  company 
that  this  cotton  was  destroyed  In  the  Thorn- 
ton Are,  and  that  he  had  been  paid  by  the 
Insurance  company  for  it  upon  the  proof  of 
loss  so  famished  by  him,  and  he  prosecutes 
this  suit  partly  fw  the  benefit  of  such  In- 
surance company.  This  testimony,  taken  In 
connection  with  the  other  facts  and  circum- 
stances proved,  was  sufficient  to  sustain  the 
verdict  of  the  Jury  upon  this  point.  We  find 
no  error  In  the  Judgment  of  the  court  in 
oTerroUng  appellees'  motion.  The  Jadgment 
below  is  affirmed. 


TEXAS  ft  P.  RT.  00.  T.  RANDLB. 
(Ooort  of  OtvU  Appeals  of  Texas.   Feb.  12, 
189S.) 

Appeal— RiviEW—CARHiBS9—UoNiiBCTiito  Lisss 
— NseLiosaci  or  Initiai,  Cabmib— 

KVIDSHOB. 

1.  That  a  verdict  la  against  the  preponder- 
ance of  evidence  in  not  ground  for  reveisal. 

2.  The  acceptance  by  a  railroad  of  freight 
from  a  connecting  tine,  transporting  it  to  Its  des- 
tination within  the  state  on  a  through  waybill 
made  by  the  initial  carrier  to  the  shipper,  and 
receiving  its  proportion  of  the  through  rate 
fixed  by  the  railroad  commission,  is  such  ac- 
quiescence in,  and  action  on,  a  contract  for 
through  carriage  as  will,  under  Rev.  St.  1895, 
art.  331a,  relating  to  the  liability  of  connecting 
carriers  on  contracts  for  through  carriage  with- 
in the  state,  render  the  railroad  company  liable 
for  injuries  done  to  the  shipment  on  the  line  of 
the  initial  carrier. 

a  Rev.  St.  1895,  arts.  331a,  331b,  making  a 
connecting  carrier  liable  for  injuries  done  on 
the  line  of  the  initial  carrier,  to  the  freight 
shipi^  under  a  contract  for  through  carriage 
withm  the  state,  acquiesced  in  and  acted  on 
by  such  connecting  carrier,  are  not  a  violation 
of  Const.  U.  S.  amend.  14,  or  Const  Tex.  art. 
1)  f  19.  providing  that  no  citizen  shall  be  denied 
eqnoi  protection  of  the  law,  or  deprived  of  any 
privileges,  immunities,  or  property  without  due 
process  of  la*v. 

4.  In  an  action  against  a  railroad  company 
for  injuries  to  a  mare  when  in  transit,  causing 
the  death  and  premature  birth  of  a  colt,  evi- 
dence of  the  value  of  the  colt  had  It  been  bom 
uninjured  is  inadmissible,  as  speculative. 

6.  In  an  action  against  a  railroad  company 
for  injariea  to  a  mare  while  in  transit,  evidence 
of  an  unaccepted  offer  for  the  mare  is  tnadmls- 
siUe  on  the  question  of  its  value. 

Appeal  from  Lamar  county  court;  Charles 
8.  Neathery,  Judge, 

Action  by  J,  J.  Randle  against  the  Texas 
&    Pacific   Railway  Company.  Judgment 
was  rend«ed  for  plaintiff,  and  defendant 
peals.  Reversed, 

This  suit  was  filed  by  J.  J.  Randle  In  the 
county  court  of  Lamar  county,  Tex.,  on  No- 
vember 11,  1896,  to  recover  damages  alleged 
to  have  been  occasioned  to  stock  shipped  by 
Um  from  HlUaboro.  Tex.,  to  Blossom,  Tex., 


over  the  Missouri,  Kansas  ft  Texas  Railway 

Company's  lines  from  Hlllsboro  to  Bells, 
Tex.,  and  from  Bells  to  Blossom  over  the  line 
of  the  defendant,  the  Texas  ft  Pacific  Rail- 
way Company.  The  petition  alleged  that 
on  or  about  the  12th  day  of  March,  1896,  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany executed  and  delivered  to  plaintiff  Its 
bill  of  lading,  whereby  it  contracted  to  trans- 
port 4  horses,  1  colt,  4  cows,  and  2  calves. 
2  BOWS,  and  4  coops  of  chickens  over  its  road 
to  Bella,  Tex.,  and  there  to  deliver  to  its  con- 
necting line,  to  be  transported  by  It  to  Blos- 
som, Tex.;  that  defendant's  line  connected 
with  the  Missouri,  Kansas  ft  Texas  Railway 
at  BellB;  that  plaintiff  paid  the  Missouri, 
Kansas  ft  Texas  Railway  Company  the 
freight;  that  It  bound  itself  to  transport  said 
property  within  a  reasonable  time.  In  a  care- 
ful and  prudent  manner,  and  to  use  due  dili- 
gence in  handling  It;  that  the  defendant  act- 
ed upon,  recognized,  and  acquiesced  In  said 
bill  of  lading,  and  carried  said  freight  from 
Bells,  Tex.,  to  Blossom,  Tex.,  on  same;  that 
said  property  was  received  by  said  Missouri, 
Kansas  &  Texas  Railway  Company  In  good 
condition,  but  when  It  reached  Blossom  they 
were  gaunt,  bruised,  and  Injured  by  reason 
of  the  rough,  reckless,  and  ne^Igent  han- 
dling of  the  same  on  the  road,  and  some  of  said 
stock  died  by  reason  of  such  injuries  so  re- 
ceived, to  plaintiff's  damages  In  the  sum  of 
$606.  Tbe  defendant  answered  by  general 
exceptions,  general  denial,  and  special  an- 
swer: (1)  It  is  a  corporation  duly  Incorpo- 
rated under  the  laws  of  the  United  States  of 
America,  and  that  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  Is  a  cor- 
poration Incorporated  under  the  laws  of  Tex- 
as, and  that  said  corporations  were  not,  are 
not  now  and  never  were,  partners  nor  In  co- 
partnership as  to  said  shipment,  and  that  the 
contract  of  the  Missouri,  Kansas  &  Texas 
Railway  Company  on  which  said  stock  was 
shipped  was  not  its  contract.  (2)  Tliat,  If 
plaintltt's  property  received  any  damage, 
none  of  same  occurred  on  the  line  of  this  de- 
fendant, but  was  while  same  was  being 
hauled  by  the  Missouri,  Kansaa  ft  Texas 
over  Its  own  line;  that  said  road  has  no  line 
to  Blossom,  and  this  defendant  received  said 
shipment  at  Bells  Ob  one  connecting  carrier 
from  another,  as  under  the  laws  of  Texas  It 
was  bound  to  do,  and  not  by  virtue  of  any 
contract,  agreement,  partnership,  or  under- 
taking between  it  and  said  Missouri,  Kan- 
sas ft  Texas  Railway,  and  said  railway  bad 
no  authority  to  make  any  contract  binding 
on  this  defendant  (3)  And  plea  of  contrib- 
utory negligence  on  the  part  of  plaintiff  In 
loading  and  unloading  said  cars  as  he  was 
bound  to  do  under  his  agreement  with  the 
Missouri,  Kansas  ft  Texas  Railway  Com- 
pany. By  supplemental  petition  plaintiff  ex- 
cepted generally  to  defendant's  answer,  and 
denied  generally  the  allegations  therein.  Tbe 
cause  was  tried  by  a  Jury,  which  resulted  In 
a  verdict  and  judgment  for  plaintiff  la  the 

Digitized  by  Google 


U  SOUTHWKSTERN  REPOETBB. 


auD  of  $190.  From  tUs  Judgment  tha  mD*  i 
way  oompajiy  has  appealed. 

T.  J.  FreemaD,  Head,  DOIard  &  Muse,  and 
Bartow  DUlard,  for  appellant.  Llgbtfoot. 
Denton  &  Loiig,  for  appellee. 

FINIi£Y.  a  J.  (aftjQT  stalling  tbe  facts).  L 
The  first  aasiKmnent  of  mror  Is  to  tbe  eOfect 
that  the  verdict  was  rendered  against  the 
preponderance  of  the  evidence,  setting  ont 
the  evidence  upon  which  the  proposition  ia 
baaed.  If  tbls  proposition  edkould  be  ad- 
mitted, it  would  not  fnmish  a  good  reason 
for  tha  reversal  of  the  Judgment.  The  qaea- 
tion  of  the  preponderance  of  the  evidence  la 
for  the  trial  court,  and  this  court  will  not 
reverse  a  Judgment  upon  the  ground  that  the 
evidence  preponderates  against  the  verdict. 
There  are,  however,  queetlona  of  law  pre- 
sented under  this  assignment  which  we 
think  It  proper  to  consider,  in  view  of  the  dla- 
posltioQ  to  be  made  of  the  case. 

It  is  contended  that  the  evidence  did  not 
warrant  the  conclusion  that  ^tpellant  re- 
celved  and  transt)orted  the  stock  over  its 
line  of  railway  under  the  contract  of  ship- 
ment entered  into  between  the  shipp^  and 
initial  carrier,  the  Missouri,  Kansas  &  Texas 
Kallway  Company.  The  evidence  in  this 
caae  shows  that  app^ee,  Handle,  shipped 
his  stock  from  HUlaboto  Id  Blossom,  Tex., 
by  way  of  Bella,  Tex.,  and  that  he  prepaid 
the  freight  ($50)  from  HiUaboro  to  Btoasom. 
Tex.;  that  said  Handle  did  not  pay  appelant 
any  money  on  his  shipment,  and  did  not  hftve 
any  bill  of  Lading  from  appellant;  that  ttie 
Missouri,  Kansas  St  Texas  Hallway  Oom- 
pany  of  Texas  i>ald  ^>pdlant-¥13i}5  for  haul- 
ing said  shipment,  and  that  tbls  shipment 
was  hauled  on  the  through  rate  fixed  by  the 
raUroad  oommlssloa  of  Texas,  and  appellant 
got  Its  agreed  division  of  this  throaj^  rate; 
that  said  shipment  was  taken  on  a  thnra^ 
way  bill  reading  from  HUlsboro  to  Blossom; 
that  the  damage  to  the  stock  was  on  tho  line 
of  the  Mlaaourl,  Kansas  ft  Texas  Hallway 
Oompany;  that  tbe  bUl  of  lading  between 
^^llee  and  the  Missouri,  Kansas  Jk  Texas 
Railway  Oompany  agrees  to  haul  the  cars, 
CO  nailed  to  J.  J.  Handle  at  Blossom  Pmlrle, 
from  Hillaboro  to  Bella  at  tbe  rate  of  960  per 
car  from  HlUsboro  to  desttnailon;  and  fur- 
ther provides  that,  If  tbe  destination  of  such 
cars  be  beyond  the  line  of  tbe  Ulasourl,  Kan- 
sas &  Texas  Hallway  C3ompany  of  Texas, 
then  the  Mtasourl,  Kansas  &  Texaa  Hallway 
Company  agrees,  and  it  and  each  connecting 
carrier  In  turn  is  tiiereby  authorized,  to  de- 
liver aald  cars  to  its  connecting  carrier  for 
transportation  under  the  terms,  stipulations, 
limitations,  and  agreements  contained  In 
said  bill  of  lading,  and  each  and  every  car- 
rier receiving  said  cars  for  transportntlan 
shall  be  deemed  to  adopt  the  terms  and  eon- 
ditlens  thereof,  and  shall  be  entitled  to  all 
the  exemptlms,  etc.,  thor^n  contained.  It 
is  further  abown  that  there  was  no  partner- 


ship ezlstiug  between  the  two  railway  com- 
panics,  and  that  no  actual  agreement  waa 
entered  li^  betwe^  tliem  In  regard  to  this 
shlpm^t 

Where  one  common  ca»ler  receives  trelgbt 
from  anoliier  connecting  common  carrier, 
under  a  contract  of  through  carriage  wltbln 
this  atate,  recogniaed,  acquiesced  in,  or  acted 
upon  by  such  carriers,  they  are  botb  alike 
liable,  under  our  statute,  to  the  owner,  ship- 
per, or  consignee,  as  the  case  may  be.  for 
damages  to  such  frelglit  regardless  of  the 
question  iqton  which  line  the  damage  is  In- 
flicted. Rev.  St  1895,  art  331a.  But  It  Is 
Insisted  that  appellant  was  compelled  by 
statute  (Id.  art  453o)  to  receive  tbe  freigbt 
from  the  connecting  line,  the  Missouri,  Kan- 
sas &  Texas  RaHway  Company,  In  tbe  man- 
ner In  which  it  cUd,  and  therefore  Its  action 
in  receiving  and  carrying  tbe  freigbt,  with- 
out an  lnde[>endent  contract  of  Its  own  in  re- 
lation to  tbe  shipment,  cannot  be  regarded 
as  evidence  tending  to  show  that  it  "recog- 
nized, acquiesced  in,  or  acted  upon'*  the  orig- 
inal contract  of  the  Initial  carrier.  The  arti- 
cle referred  to  does  require  common  carriers 
to  receive  freigbt  and  passengeni  from  con- 
necting carriers,  and  prohibits  discrimination 
in  charges,  terms,  and  conditions;  but  It'docs 
net  require  that  common  carriers  shall  re- 
ceive and  carry  freight  and  pasaengera  un- 
der the  contract  made  by  the  Initial  carrier. 
While  the  law  compels  the  carrier  to  recelvt* 
freight  and  passengers  from  the  connecting 
carrier,  and  prohibits  discrimination  In  favor 
of  one  connecting  carrier  and  against  anoth- 
er, it  leaves  the  carrier  free  to  transport  the 
freigbt  or  passenger  under  tbe  contract  of 
tbe  initial  carrier,  or  one  of  ita  own  making, 
at  ita  option.  This  freedom  must  be  exer- 
cised, however,  in  subordination  to  tbe  re- 
quirement that  no  discriminations  shall 
made.  We  think  the  evidence  tended  to 
show  that  appellant  recognized,  acquiesced 
in,  and  acted  upon  the  contract  of  shipment 
mule  by  the  Missouri,  Tiansaa  &  Texas  Bail- 
way  Company,  In  receiving  and  transporting 
appellee's  stock,  and  that  appellant's  con- 
tention to  tbe  contrary  Is  not  well  founded. 

The  second  assignment  of  error  presents 
the  pTOpoeitlon  that  articles  331a  and  331b 
are  violative  of  the  constitution  of  this  stale 
and  of  the  United  States,  in  that  they  abridge 
the  privileges  and  Immunities  and  deprive 
persons  of  property  without  due  process  of 
law,  and  deny  tbe  equal  protection  of  the 
law  within  the  state.  This  proiwsitlon  is 
based  upon  the  Idea  that  these  statutory  pro- 
visions  make  a  railroad  liable  for  damages 
to  goods  transported  by  It  which  were  re- 
ceived from  a  connecting  line,  though  the 
injury  to  tbe  goods  may  have  occurred  be- 
fore they  reached  Its  line,  while  it  has  not 
contracted  to  become  liable  for  such  dam- 
ages and  has  oommrttod  no  tort  rendering  It 
liable.  This  is  an  Incorrect  construction  of 
the  statutes,  as  we  have  already  seen. 
These  proTlslOBS  fix  tbe  Uabfllty  of  tbe  car- 
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Iter  for  damages,  not  Inflicted  while  being 
trsnsported  upon  its  Uae,  only  ia  the  eveot 
tlie  goods  are  eblpped  under  a  coutnct  of 
til  rough  carriage,  which  is  recogoized,  ac> 
^ulesced  In,  or  acted  npon  by  the  subsequent 
receiving  carrier.  If  tiie  latter  taices  the 
Bhlpment  under  the  original  contract,— 
makes  uo  contract  of  its  own, — It  becomes 
bound  by  the  terms  of  the  contract  of  the 
Initial  carrier.  We  fall  to  discern  anything 
harsh  or  oppressive  In  the  terms  of  these 
provisions,  but  we  regard  litem  as  eminently 
just  and  demanded  by  the  interesta  of  tlM 
general  public.  There  Is  nothing  In  them 
-wblch  authorizes  one  common  carrier  to 
force  Its  contracts  of  shipment  upon  another 
CMnmon  con-ier,  and  in  no  conceivable  sense 
40  they  contravene  the  provisions  of  the  con- 
stitution of  this  state  or  of  the  general  gov- 
ernment. 

2.  One  of  the  animals  shipped  was  a  mare  In 
foal.  Damages  were  allied  and  sought  to  be 
recovered  for  injuries  to  the  mare  and  Injuries 
resulting  in  death  to  the  colt,  which  was  born 
some  10  days  after  the  delivery  of  the  animals 
at  the  place  of  destination.  The  plaintiff  was 
permitted  to  testis  as  to  the  coi^tlon  of  the 
colt  at  the  time  of  lis  Mrth,  showing  that  It  was 
Injured  and  pimnaturely  bom,  and  that  it  died 
from  these  causes:  and,  further  that  he  was 
offered  $100  for  the  colt  at  the  time  the  mare 
was  bred,  and  that  the  colt  would  have  been 
worth  that  sum  had  it  come  at  the  proper  time 
and  had  It  been  unlDjored.  This  evidence  was 
obflected  to  as  ^culatlve  and  remote,  and  we 
are  of  the  opinion  that  the  court  should  have 
excluded  the  evidence.  The  parties  contracted 
for  the  shipment  of  the  mare.  The  colt  had  no 
Independent  exlst^iee  at  tbat  time,  but  was 
essentially  a  part  of  the  mother  which  after- 
wards  gsve  it  birth.  The  value  of  the  mare  at 
the  time  of  shipment  may  hare  been,  and  doubt- 
less was,  enhanced  by  the  value  of  her  foal. 
Her  value  In  that  condition  should  have  been 
alleged  and  shown  by  the  evidence,  and  then  a 
recovery  would  have  been  authorized  for  the 
amount  ot  her  d^ireclation  In  value  by  reason 
of  ii^nries  received  while  in  transit,  through 
want  of  printer  care  on  the  part  of  the  railway 
company,  Thia  quallScatlon  applies  only  to  the 
mare,  hy  reason  of  her  condition.  It  would  be 
going  Into  the  field  of  speculation  entirely  toe 
far  to  permit  a  recovery  for  the  value  of  the 
colt,  unborn  at  the  time  of  shipment,  upon  the 
basis  that  U  would  have  been  bom  perfect  In 
all  respects  but  for  the  Injuria  sustahied  by 
Its  mother  during  transportation.  There  are 
too  many  contingencies  wlilcb  might  afTect  the 
foal  to  justify  its  being  treated  as  an  inde- 
pendent element  of  the  shipment. 

Independent  of  tlils  view,  the  evidence  of 
what  appeUee  was  offered  for  the  colt  was  not 
Iffoper  evidence  of  the  value  of  the  colt.  A 
mere  unaccepted  offer  cannot  be  sIiowd  as  evi- 
dence of  value.  3  Seiig.  l)am.  {8th  Ed.)  S 
1299.  'Wliat  Is  here  said  as  to  this  evidence  ap- 
plles  to  the  ofTersi  made  for  the  mare,  as  tes- 
tifled  to      the  plalutiO;  and  this  testimony 


shoidd  Iwva  beta  eictaded  the  esvL  We 
find  no  other  errors  requlrlag  notice.  On  ac- 
count of  the  errors  pointed  eut  the  JudgmeaA 
must  be  revened.  B«vened  and  ■wnwlyl. 


CITX  NAT.  BANK  OB'  DALLAS  t.  DUNHAU 
et  al. 

<C«art  ot  QtU  Appeata  of  leKaa.  Jan.  23, 

A  bill  In  eqnity  to  restrain  triurtees  to 
whom  property  has  been  conveyed  by  an  ioBoi- 
vent  debtor,  for  the  benefit  of  certain  creditors, 
from  disposing  ot  the  property,  and  for  the  ap- 
pointmuit  of  a  receiver,  will  not  lie  at  the  tn- 
Btance  of  other  creditors,  who  have,  in  another 
action,  sued  the  debtor,  and  garnished  the  trus- 
tees, when  it  does  not  appear  that  the  trustees 
are  hiaelTent,  or  that  the  ^eperty  may  be  dissi- 
pated. 

Appeal  from  district  court,  Dallas  county. 

Bin  In  eqnity  by  Dunham,  BuclEley  &  Co. 
and  others  against  L  Goldsmith  ft  Co.,  R. 
I/tebman.  and  E.  M.  Reardon,  to  retftraln  the 
disposition  of  property  cohveyed  by  I.  Qold- 
smltb  Si  Oo.  to  the  other  defendants  as  trus- 
tees, and  for  the  appointment  of  a  receiver. 
The  Olty  National  Bank  of  Dallas  and  others 
filed  petitions  in  Intervention.  Decree  was 
entered  for  plaintiffs,  and  the  defendants  and 
tnterven«:8  appeal.  Reversed. 

McCormlck  &  Spence,  for  appellants.  Sam. 
A.  Leake,  Frank  Reeves,  and  J.  H.  Plckrell, 

for  appeUees. 

BOOKHOUT,  J.  The  statement  of  the 
case  contained  In  appellants'  brl^  is  substan- 
tially correct,  and  the  same  Is  adopted:  "On 
June  7,  1897,  Dunham,  Buckley  &  Co.,  John 
Pullman  &  Co.,  and  Arnold,  Constable  &  Co., 
flled  their  joint  petition  In  the  district  court 
of  Dallas  county,  against  L  Goldsmith  & 
Ga,  M.  Reardon,  and  R.  Liebman;  and 
on  June  9.  1897.  said  petitioners  died  their 
first  amended  original  petltien  against  the 
same  defendants)  and  alleged  tluit  petition- 
ers were  creditors  of  L  Goldsmith  &  Co.,  had 
instituted  their  respective  suits  against  I. 
Goldsmith  &  Co.,  and  had  caused  writs  of 
garnishment  to  Issue  and  be  served  on  B. 
Liebman  and  B.  SJL  Baardon,  as  garnishees. 
That,  prior  to  the  Institution  of  their  respec- 
tive suits,  I.  Goldsmith  &  Co.  had  executed 
a  deed  of  trust  on  certain  personal  property 
and  real  estate,  for  the  purpose  of  securing 
certain  alleged  creditors  of  said  L  Goldsmith 
&  Co.,  In  which  Instrument  said  defendants 
£.  M.  Reardon  and  R.  Liebman  were  made 
trustees;  and  that  R.  Liebman  and  E.  M. 
Reardon,  as  trustees,  had  taken  possession 
of  said  personal  property,  and  were  then  in 
possession  thereof.  That  I.  Goldsmith  & 
Co.  had  for  some  years  been  merchants  and 
doing  business  at  Dallas,  and  were  Indebted 
to  the  petitioners  for  goods,  wares,  and  racr- 
chandlse  sold  theiu.  That  the  amount  of 
property  conveyed  by  L  Goldsmith  ft  Co.  to 
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the  trustees  amounted  to  about  $30,000.  Tluit 
plaintiffs  were  Informed  and  believed  that 
Bald  trust  deed  was  iDvaltd,  because  It  em- 
powered the  trustees  to  sell  the  stock  of 
goods  In  lots  as  said  trustee  might  see  fit, 
at  public  and  private  sale,  it  being  left  to  the 
discretion  of  said  trustees  to  sell  at  such 
times  and  In  such  quantities  as  they  might 
desire,  etc.  That  the  City  National  Bank  of 
Dallas  was  one  of  the  creditors  provided  for 
In  said  deed  of  trust  to  the  amount  of  $8,- 
000^  and  that  plaintiffs  had  reason  to  believe, 
and  did  believe,  said  claim  to  be  In  part 
unreal  and  fictitious,  and  incurred  with  the 
agreement  and  understanding  between  the 
City  National  Bank  and  I.  Goldsmith  &  Oo. 
that  a  chattel  mortgage  should  be  given  to 
secure  the  same,  and  that  the  bank  then 
knew  that  I.  Goldsmith  &  Co.  Intended  to 
attempt  a  fraud  upon  their  creditors,  'niat 
Goldsmith  &  .Go.  had  also  entered  into  a 
fraudulent  arrangement  with  H.  B.  Claflin 
&  Co..  one  of  the  creditors  In  said  trust 
deed.  That  the  defendant  Beardon  bad  been 
an  offlco*  of  the  City  National  Bank,  and, 
as  such,  bad  conducted  negotlatlona  betweoi 
the  bank  and  Goldsmith  &  Oo.,  and  that 
Goldsmith  &  Co.  were  hopelessly  Insolvent. 
That  another  wedltor  secured  In  the  trust 
deed,  Mrs.  C.  O'Brlght,  was  the  mother-in- 
law  of  I.  Goldsmith,  defendant  That  peti- 
tioners did  not  know  whether  said  claim  was 
Just  or  not,  but  did  not  believe  that  It  was. 
That  petitioners  were  Informed  and  believed 
that  said  trustees  had  no  property  subject 
to  execution,  and  were  Insolvent;  and  peti- 
tioners prayed  for  an  Injunction  against  the 
trustees'  selling  or  disposing  of  any  of  said 
property,  and  for  a  receiver,  and  for  general 
TtAlet.  On  June  9,  1897.  A.  H.  Belo  &  Co. 
filed  an  intervention,  substantially  adopting 
the  all^atlons  of  the  plaintiffs'  petition, 
which  Intervention  on  the  part  of  A.  H.  Belo 
&  Co.  was  sworn  to.  On  June  10,  1897, 
Botany  Worsted  Mills  filed  their  first  amend- 
ed original  iwtitlon  of  Intervention,  substan- 
tially adopting  the  allegations  of  idalntlffs* 
petition.  The  bitervention  of  Botany  Wor^ 
sted  Mills  was  sworn  to.  On  June  9,  1897, 
William  Meyer  &  Co.  filed  their  Intervention, 
substantially  adopting  the  allegations  of 
plaintiffs'  petition.  On  June  9,  1S97,  appel- 
lant City  National  Bank  of  Dallas  filed  Its 
petition  in  Intervention,  alleging  that  It  was 
one  of  the  beneficiaries  In  the  trust  deed, 
and  that  the  defendants  I.  Goldsmith  &  Oo. 
were  Justiy  Indebted  to  It  In  the  sum  of 
$8,000,  and  that  the  said  sum  had  been  In- 
curred for  advances  of  money  made  to  I. 
Goldsmith  &  Co.  by  appellant  in  the  usual 
course  of  its  banking  business;  that  I.  Gold- 
smith &  Co.  had  been  customers  of  the  bank 
for  a  great  many  years;  that  the  bank  had 
no  notice  when  the  said  money  was  loaned 
that  I.  Goldsmith  &  Co.  were  Insolvent  or  In 
an  embarrassed  condition;  that  appellant 
bad  accepted  under  the  trust  deed  In  good 
faith,  and  thereby  become  a  mortgagee  of 


the  property  In  the  hands  of  the  trustees. 
Appellant  also  denied  all  allegations  of  collu- 
sion, fraudulent  combinations,  and  conspira- 
cy with  the  defendants,  and  set  forth  thaX 
the  appointment  of  a  receiver  would  entail 
costs  and  d^y,  and  would  work  irrepa- 
rable Injury  to  the  intervener.  In  tbat  the 
trust  deed  did  not  provide  for  the  payment 
of  Interest  for  intervener's  claim;  and  that 
I.  Goldsmith  &  Go.  were  iusolveut;  and  tbat 
intervener  would  not  be  able  to  collect  In- 
terest from  theft.  Appellant  prayed  that 
the  ^plication  for  a  receiver  be  denied,  and 
that  the  trustees  be  iwrmltted  to  execute  the 
trust  deed,  and  the  restraining  order  be  dis- 
solved. Said  Intervention  on  the  part  of  the 
City  National  Bank  was  verified.  The  de- 
fendants Gioldsmltfa  and  Hahlo,  composing 
the  firm  of  I.  Goldsmith  ft  Co.,  filed  their 
answer  on  June  0th,  under  oath,  denying  all 
fraudulent  Intent  on  their  part  in  the  execu- 
tion of  the  trust  deed,  and  all  collusion  as 
charged  In  the  bill.  The  defendants  Rear- 
don  and  Llebman  filed  their  anaww  on  June 
9,  1807,  under  oath,  denying  any  collusion 
or  conspiracy,  and  denying  that  they  were 
Insolvent,  and  praying  that  the  application 
for  a  receiver  be  refused,  and  the  Injunction 
dissolved.  On  June  15, 1807,  the  application 
for  the  ^ipolntment  of  a  receiver  came  on 
to  be  heard,"  and  John  H.  Gaston  was  ap- 
pointed receiver,  ftmn  which  order  appoint- 
ing a  receiver  appellants  prosecute  this  appeal 
The  court  below  filed  lengthy  coniduslons 
of  fact,  and  also  Its  conclusions  of  law.  The 
conclusions  of  law,  we  think,  sufficiently  In- 
dicate the  facts  found  by  the  court,  and  are 
as  follows:  "The  plaintiffs  herein  having  ac- 
quired a  lien  by  the  service  of  their  writs 
of  garnishment  upon  Beardon  and  Llebman. 
the  trustees,  upon  all  the  property  embraced 
in  said  deed  of  trust,  the  court  is  of  the 
opinion  that  the  application  for  a  receiver 
should  be  granted,  for  the  following  reasons: 
First  Because  of  the  financial  condition  of 
said  trustees.  Second.  Because  said  deed 
was  executed  by  I.  Goldsmith  &  Oo.  in  pur- 
suance of  a  fraudulent  purpose  on  their  part, 
prior  thereto,  to  convert  their  property  Into 
money  for  the  purpose  of  {facing  it  beyond 
the  reach  of  their  creditors,  and  to  convey 
in  trust  such  of  their  property  as  they  did 
not  succeed  in  converting  Into  money  for 
the  benefit  of  their  creditors  named  in  said 
deed  of  trust;  and  It  appears  that  nearly 
all  of  said  creditors,  with  full  knowledge 
of  the  fraudulent  purpose  and  intention  of 
said  I.  Goldsmith  &  Go.  in  converting  into 
money  their  goods,  to  place  the  same  beyond 
the  reach  of  their  other  creditors,  had  con- 
sented, whUe  t^e  said  I.  Goldsmith  &  Co. 
were  so  fraudulently  disposing  of  their  prop- 
erty, to  become  the  beneficiaries  In  said  deed 
of  trust  that  was  to  be  afterwards  executed, 
l^lrd.  Because  the  said  deed  of  trust  Is  void, 
for  the  following  reasons:  (1)  Because  the 
time  and  mode  of  its  performance  is  Indefi- 
nite, in  this:  the  time  and  mode  of  the  sale 
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of  the  personal  property  U  left  to  the  unlim- 
ited discretion  of  the  trustees;  (2)  because 
the  real  estate  cannot  be  sold  until  -all  the 
personal  property  is  disposed  of;  (3)  because, 
in  the  case  of  the  Inability  or  refusal  of  the 
trustees  to  sell  said  land,  the  sale  thereof 
then  depends  upon  the  consent  of  the  major- 
ity of  the  creditors  whose  claims  remain  un- 
paid at  the  time  of  such  refusal,  or  at  the 
time  of  the  inability  of  the  trustees  to  act 
Fourth.  J.  J.  Koppel  did  not  have  authority 
from  J.  Kahn  to  accept  aald  deed  in  trust 
for  him,  and  the  court  being  of  the  opinion 
that  the  claims  of  the  City  National  BanlE, 
V.  H.  Hexter,  C.  Obrlght,  E.  Blum,  Isaac 
Hlrsch  &  Son,  and  M.  Momburger  should 
be  hdd  Told  as  to  plaintiffs  herein,  and  the 
court  is  of  the  opinion  that  in  case  said 
trnstees  should  sell  the  property  embraced  In 
said  deed,  that  there  Is  danger  of  the  pro* 
ceeds  of  said  sale  being  lost  to  plalntlCTs." 

We  have  carefully  examined  the  record, 
and  reached  a  different  conclusion,  both  on 
the  facts  and  law,  than  that  reached  by  the 
trial  court  The  court  finds  that  the  trustee 
named  in  the  deed  of  trust  are  Insolvent 
There  Is  no  evidence  In  the  record  showing 
the  insolvency  of  the  trustee,  Beardon.  The 
petition  alleges  his  Insolvency  on  informa- 
tion and  belief,  and  the  petition  is  supported 
by  affidavit  This  is  specifically  denied  In 
the  sworn  answer  of  the  trustees.  This  Is 
a  stand-off,  and  leaves  the  petition  as  though 
it  were  not  sworn  to.  Beach,  Rec.  1  48; 
High,  Bee  I  24.  Besides,  the  case  was  not 
tried  on  the  petition  and  answer,  bat  there 
was  a  regular  hearing,  the  parties  intro- 
ducing their  witnesses,  and  their  oral  testi- 
mony was  taken  In  court.  In  such  a  case 
the  allegations  in  the  petition  will  not  be 
considered  as  evidence  to  support  plaintiffs' 
case.  The  record  does  not  contain  any  evi- 
dence whatever  tending  to  show  Insolvency 
on  the  part  of  Reardon.  In  reference  to 
the  trustee,  Llebman,  he  testified  that  he 
owned  163  shares  of  stock  In  the  Texas  Pa- 
per Company,  and  that  the  stock  was  worth 
$200  per  share,  and  Hiat  his  stock  was  really 
worth  $30,000.  He  also  stated  that  he  owned 
100  shares  of  stock  In  a  paper  company  In 
St  liouls,  which  were  worth  $7,000.  There 
was  DO  evidence  contradicting  these  state- 
ments. The  witness  did  testify  that  he  only 
paid  taxes  on  his  homestead,  and  that  he 
had  no  property  subject  to  execution  In  Dal- 
las. He  seems  to  have  been  under  the  im- 
pression that  stock  In  an  Incorporated  com- 
pany could  not  be  reached  by  execution. 
He  farther  testified  that  he  did  not  owe 
anything.  We  conclude  that  the  record  does 
not  show  that  the  trustees  are  Insolvent. 

The  evidence  falls  to  show  that  there  Is 
any  danger  of  the  property  being  dissipated. 


The  evidence  shows  that  It  was  the  Intention 
of  the  trustees  to  convert  the  property  Into 
money,  and  to  receive  competitive  bids  for 
it  with  a  view  of  realizing  as  much  as  pos- 
sible for  the  property.  One  of  the  trustees 
testified,  substantially,  that  he  did  not  In- 
tend to  pay  out  the  money  until  the  gar- 
nishment suits  were  disposed  of.  The  other 
trustee  says  that  he  only  Intends  to  pay 
that  which  la  legal.  We  do  not  think  there 
Is  sufficient  evidence  in  the  record  upon 
which  a  conclusion  can  be  reached  that  the 
property  Is  liable  to  be  injured  or  dissipated. 
The  evidence  fails  to  show  any  collusion  be- 
tween the  trustees  and  any  other  party  or 
parties  to  make  a  fraudulent  disposition  of 
the  property.  Counsel  for  appellees  invoke 
the  statute  of  this  state  (article  1461,  Sayles' 
Civ.  St)  as  authority  for  the  appointment 
of  a  receiver  in  this  case.  Subdivision  1  of 
this  statute  provides  that  a  receiver  may  be 
appointed  "In  an  action  by  a  vendee  to  va- 
cate a  fraudulent  purchase  of  property,  or 
by  a  creditor  to  subject  any  property  or  fund 
to  his  claim,  or  between  partners  or  others 
Jointly  owning  or  interested  In  any  property 
or  fund,  w  on  the  a^llcatlon  of  the  plahi- 
tlff  or  any  party  whose  right  to  or  interest 
in  any  property  or  fund,  or  the  proceeds 
thereof,  Is  probable,  and  where  it  is  shown 
the  property  or  fond  Is  In  danger  of  being 
lost  removed  or  materially  Injured."  We 
think.  In  each  of  the  cases  set  forth  in  the 
above  clause  of  the  statute  as  the  basis  for 
the  appointment  of  a  receiver.  It  must  be 
shown  that  "the  property  or  fund  Is  In  dan- 
ger of  being  lost  removed  or  materially  in- 
jured." This  statute  is  only  declaratory  of 
the  equitable  doctrine  that  a  receiver  will  be 
appointed  when  it  is  necessary  to  save  the 
subject  of  litigation  from  material  Injury,  or 
preserve  It  from  threatened  destruction. 
Beach.  Bee.  |  48;  High,  Rec  |  U.  As  al- 
ready stated,  we  do  not  think  the  record 
shows  that  the  property  Is  in  danger  of  be- 
ing lost  removed,  or  materially  Injured. 

It  is  unnecessary,  and  we  think  Improper, 
at  this  time  to  review  the  evidence  upon  the 
other  questions  raised  in  the  record.  These 
questions  may  be  litigated  In  the  garnish- 
ment suits,  and  any  expression  from  us  now 
might  be  prejudicial  to  their  determination 
upon  the  trial  of  the  cases.  For  the  deter- 
mination of  these  questions,  the  parties  have 
an  adequate  remedy  at  law,  which  is  suffi- 
cient ffTonnd  for  the  court's  refusal  to  ap- 
point a  receiver.  High,  Rec.  8S  10,  502; 
Beach,  Rec.  S  48;  Gahn  v.  Johnson  (Tex.  Civ. 
App.)  33  S.  W.  1000.  We  are  of  the  opinion 
that  the  receiver  was  improvidently  appoint- 
ed In  this  case,  and  the  order  of  the  court 
below  appointing  him  i«  annulled,  and  the 
receiver  discbarged. 
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PIABH  T.  HERNDON. 
(Cbnrt  of  ClTil  Appeals  ot  Texas.   Jui.  6, 

1898.) 

TkBSPASS  to  TKT  TlTLB— CoNTETANCa  PRIOR  TO 
fjOOATION—DlBD  TO  BgBSBQUBMT  pDHCaASBIt— 
AdTBKSB  Cl^lUAKTS— NoTIOB— CONBtDBBATlOR 

—Prejudicial  Bkuob. 

•'  1.  Under  a  deed  of  land  described  bj  specified 
bonndarles,  and  recitins  the  number  of  tbe 
certificate  undA  which  it  was  located,  which 
-was  execated  and  delivered  prior  to  the  surrey 
and  location  of  such  laod,  the  grantee  acquired 
only  an  equitable  title  to  the  land  thereafter 
located  and  patented  by  virtue  of  such  certifi- 
cate, as  such  deed  was  operative  only  as  a  trans- 
fer of  the  certificate  uy  virtue  of  which  such  lo- 
cation was  made. 

2.  Where  plaintiff's  grantor,  who  had  convey- 
'Cd  to  him  an  equitable  title  to  the  land  in  con- 
troversy prior  to  the  survey  and  location  there- 
of, conveyed  such  land  to  defendant's  predecea- 
•or  In  title  after  it  was  surveyed  and  patented, 
•uch  conveyance  vested  the  legal  title  thereto 
4b  such  subsequent  grantee.  ' 

On  Sehearing. 

Where  plaintiff  relied  on  a  deed  purportiM 
to  convey  land  located  under  a  certain  certifi- 
cate therein  recited,  with  warranty  of  title, 
ezecated  and  delivered  prior  to  such  location 
thereof,  whereby  the  legal  title  vested  in  him, 
by  estoppel,  when  the  patent  issued  to  his  gran- 
tor, it  devolved  on  defendant  to  show  that  a 
subsequent  grantee  of  such  land  from  the  com- 
mon grantor,  through  whom  his  title  was  deriv- 
■ed,  was  a  purchaser  thereof  for  a  valuable  con- 
Meration,  and  without  notice  of  such  prior 
deed  to  plaintiff,  and  therefore  the  admission 
of  hearsay  evidence  that  such  consideration 
««•  paid  was  prejudicial  vaov.^ 

Appeal  from  district  court,  Harris  comily;  8. 
.H.  Bniahear,  Judge. 

Trespass  to  try  title  by  H.  L.  Flash  against 
A.  0.  Hemdon.  From  a  Judgment  In  favor  of 
'defendant,  plaintiff  appeals.  Reversed. 

Stewart^  Stewart  ft  Lockett.  for  anwllant 
iL  P.  Hainbleii,  tor  appdlee. 

OARRfiTT,  a  J.  This  was  an  action  of  tree- 
,|Mus  to  try  title,  brought  1^  the  appellant  ttx 
the  recovery  of  ft40  acres  of  land  situated  In 
Harris  county,  patented  to  Will  Powm,  as- 
signee of  the  HoQStOD  Tap  &.  Brasorla  Rail- 
raad  Couqiaiiy.  Both  parties  claim  under  Pow- 
-en  as  common  source.  The  case  was  tried 
vlthoQt  a  Jury,  and  resulted  In  a  Judgmoit  in 
favor  ot  the  appellee,  A.  C.  Hemdon.  The 
land  was  patented  by  the  state  to  Will  Fowan, 
-as  assignee,  as  above  stated,  July  27.  18AS,  by 
patent  No.  128  (volnme  12),  Trtilch  describes  It 
as  "six  bnndred  and  forty  acres  of  land  situat- 
ed and  described  as  follows:  In  Harris  county, 
aboot  eighteen  mUe^  S.t  72  degivos  W.,  from 
the  tinrn  ot  Hootton,  knawn  as  'Survey  Mou 
17,'  )sf  Thtoe  of  land  script  No.  S/244,  tesned 
fay  the  eoDUttlBSkuier  of  dalms  on  tbe  SOQi  of 
Aagust,  1859,  and  1^  baM  company  transferred 
to  WUl  Powers  on  Ok  12th  of  May,  ISSS,** 
and  also  the  metes  and  bounds  which  need  not 
be  set  out  The  appellant  Introduced  In  evi- 
dence a  deed  from  Will  Powers  to  hhu  dated 
May  30,  1868,  and  recorded  in  the  record  of 
.deeds  for  Plorris  county  September  14,  1871, 


which,  fOT  tbe  recited  consideration  of  9ff75  paid, 
ondertooh  to  conv«y  "the  foOewlng  deeertbed 
land  and  premises  lying  and  bting  situated  In 
ttu  state  of  Texas  and  coimty  of  Harris,  to  wit, 
640  acres  of  land  of  the  bead  of  Brsy's  boyov 
granted  to  me  by  the  state  of  Texas,  by  vfatna 
of  Houston  Tap  &  Brqsoria  Railroad  Company 
script  No.  6/244^  Ssld  laud  Is  bounded  on  Hie 
north  by  land  granted  to  Fred  Stanley,  tai  the 
east  iQT  lanjd  granted  to  T.  M.  Anderson,  and 
on  tbe  south  and  west  by  land  reserved  by  tbe 
state.  Said  Uind  Is  sitnated  about  twelve  miles 
southwest  from  tbe  city  of  Houston."  Tbe  ap- 
pellee, after  having  put  in  evidence  hi  his  own 
behalf  the  patent  to  Will  Powers,  deralgned  title 
tbrougti  the  fo^wlng  conveyances:  (1)  A  deed 
frran  Will  Powers  to  Franklin  W.  NewboH. 
dated  November  2,  1868,  and  recorded  in  the 
record  of  deeds  for  Harris  county  May  17,  i860; 
which  recited-  that,  for  the  ctmsldentlon  of 
f  12,  the  grantor  conveyed  to  Franklta  W.  New- 
bold,  of  Philadelphia,  640  acrds  of  land  in  Har- 
ris comity,  Tex.,  patented  to  said  Powen  by 
patent  N&  128  (volume  12),  on  the  27th  day  of 
July,  1808,  and  referred  to  the  pateot  for  de- 
scriptfon;  (2)  a  deed  from  Pranklln  W.  New- 
bold,  of  Philadelphia,  to  John  H.  Roby.  for  tbe 
640  acres  of  land  described  in  above-mentioned 
patoit,  dated  &Iay  17,  1800,  whkdi  recited  that 
It  was  made  for  a  consideration  of  ¥500  paid; 
(3)  a  deed  from  John  H.  Rnbf  to  A.  O.  Hem- 
don f(ff  the  land  hi  controvert,  dated  Jmie  12, 
18G0.  The  fleW  notes  of  the  original  survey 
No.  17,  as  described  In  the  patent,  show  that 
the  land  was  surveyed  J  tine  IS,  1868,  and  that 
the  field  notes  were  filed  in  the  genoal  land 
crfBce  July  1,  1868.  It  vras  shown  Oiat  tiie  ap- 
peUant  bed  paid  the  taxes  on  tbe  land  from  tbe 
time  be  received  bis  deed  until  within  four  or 
five  years  of  the  trial  below,  and  never  beard 
of  any  advCTse  dMm  to  It  until  abont  fliat  ttane, 
when,  having  contracted  to  sell  It,  the  Intend- 
ing pundiaser  refused  to  take  1^  because  some 
one  else  had  a  deed  to  It  On  the  trial  below, 
John  H.  Ruby,  a  witness  fmr  tbe  appeBe^  waa 
allowed  by  the  court  to  testify,  over  tbe  objec- 
tion of  the  appellant,  that  NewbcM  bad  btfoim- 
ed  bbn  that  be  (Newbolll)  had  paid  tbe  fnU 
value  of  tbe  land  at  flie  time  he  pnrdiased  It 
from  Powov.  A  bin  of  exc^ons  was  re* 
served  to  tbe  admission  of  tMs  evidence,  and 
the  action  of  Qie  court  In  receiving  It  has  bem 
assigned  as  erzm.  The  plat  of  Um  land  and  con- 
tlguoos  surveys  was  introdnced  In  evidence, 
and  It  appears  therefrom  tiiat  tbe  land  In  con- 
troversy is  not  bounded  aa  described  In  tbe 
deed  from  Powers  to  flaSb,  but  18  bounded  on 
tbe  north  by  snrrey  No.  10,  made  for  die  state, 
on  the  east  \sj  survey  Na  18,  also  made  for  tbe 
Btatcand ontheaontbandwest  bysurveys  made 
for  B.  M.  Ueorge  and  John  Leverton.  Snrvey 
No.  16.  made  for  F.  Stanley,  comen  with  It  on 
tbe  northeast;  bat  the  survey  made  fbr  T.  M. 
Anderson  Is  some  distance  to  tlie  east,  there 
being  two  Intervening  state  survej*?.  There 
does  not  sppear  to  be  any  surveys  on  the  south 
and  west  made  fbr  the  state.  The  description 
contained  In  tbe  deed,  applied  to  the  land  as 
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located  and  patented,  does  not  Identify  It  at  all 
except  as  to  the  certificate  number.  Our  con- 
clusion Is  tbat  the  deed  from  Powers  to  Flasb, 
which  was  executed  before  the  location  of  the 
certificate,  does  not  ccnrey  the  land  in  contro- 
versy; but  that  It  Is  only  operative  as  a  con- 
veyance or  transfer  of  the  certificate  by  virtue 
of  which  It  was  located.  It  follows,  then,  that 
the  appelant  acquired  only  an  equitable  title  to 
the  land  afterwards  located  and  patented 
virtue  of  the  certlflcate;  It  appearing  from  the 
deed  that  the  land  was  not  only  patented,  but 
also  surveyed  after  the  deed  from  Powers  to 
Flash  had  been  executed.  Ilankin  v.  Busby 
(Tex.  Civ.  App.)  25  S.  W.  G78,  and  authorities 
cited.  If  it  be  conceded  that  the  record  of  this 
deed,  which  was  only  a  conveyance  of  the  cer- 
tificate, would  be  notice  to  a  purchaser  of  the 
land  subsequently  located  by  virtue  thereof  of 
a  previous  transfer  of  the  certificate,  yet  New- 
bold  purchased  the  land  before  the  transfer;  and 
the  deed  from  Powers  to  him  vested  In  Newbold 
the  I^al  title  to  the  land  which  had  been  pat- 
ented at  the  time  it  was  executed.  Being  vest- 
ed with  the  l^al  title  to  the  land,  and  the  ap- 
pellant having  acquired  an  equitable  title  there- 
to, it  was  not  necessary  for  the  aM>eUee  to  show 
that  Newbold  acquired  the  land  witbont  notice 
of  the  deed  from  Powers  to  Flash,  or  that  he 
paid  a  valoable  consideration  therefor.  This 
burden  would  be  upon  the  atvellant  But,  If 
the  deed  to  Newbold  was  made  without  valuable 
consideration,  the  appellant's  equity  should 
prevalL  We  cannot  say,  however,  in  the  ab- 
sence of  proof,  that  the  recited  consideration  of 
$12  in  the  deed  from  Poweis  to  Newbold  was 
not  a  valuable  consideration^  or  that  it  was  a 
nominal  consideration  ooiy.  We  are  of  the 
opinion,  therefore,  that  Newbold  acquired  the 
legal  title  to  the  land,  and  that  from  him  the 
appellee  acquired  title.  notwithsUmding  the  fact 
that  be  may  have  had  actual  notice  of  the  deed 
from  Powers  to  the  appellant  tnmsferrhig  the 
certificate.  The  teetlmmy  of  Raby,  which  was 
admitted  over  the  objection  of  the  49>eUant 
was  dearly  obJectlonaUe  as.  hearsay,  and  should 
not  have  been  received  on  that  account;  but,  as 
It  was  not  necessary  under  the  deed  for  the  aj^ 
pellee  to  show  that  Newbold  had  paid  a  valuable 
consideration  for  the  land,  the  error  was  imma- 
terial. Tbe  appellant  has  not  shown  any  reason 
why  his  equity  should  prevail  over  tbe  I^al  ti- 
tle of  tbe  apfiehee.  The  Judgment  of  the  court 
bdow  win  therefore  be  affirmed.  AfSrmed. 

On  Behearing. 

(Feb.  10, 1898.) 

At  a  former  day  of  this  term,  we  affirmed  the 
judgment  of  the  court  below  in  this  caae.  Since 
then,  upon  the  appellant's  motion  for  a  rehear- 
ing, we  have  made  a  further  pxnpiiimunn  of  the 
authoriUes,  and  are  of  the  opinion  that  our  action 
then  was  error.  Tbe  deed  of  Powers  to  Flash  was 
a  deed  with  a  general  covenant  of  warranty  of 
title  to  the  land  which  was  described  therein. 
Tbe  description  up<m  tbe  face  of  tbe  deed  show- 
44S.W.-39 


ed  no  ambiguity.  It  purported  to  convey  640 
acres  of  land  granted  to  Powers  by  the  state 
of  Texas,  by  virtue  of  certificate  No.  5/244,  is- 
sued to  the  Houston  Tap  &  Brazuria  Railroad 
Company.  It  is  only  when  we  come  to  apply 
the  description  to  the  land  that  tiie  ambiguity 
arises.  It  then  appears  that  there  was  no  tract 
of  land  answering  to  the  descriptlou.  Such  be- 
hig  the  case,  we  held  that  tbe  dootl  operated 
only  as  a  conveyance  of  tbe  certificate;  and 
following  the  rule  which  we  supposed  was  an- 
nounced by  our  supreme  court  in  Howard  v. 
Stubblefleld,  79  Tex.  1.  14  S.  W.  1(M4,  and 
Alwrnatliy  v.  Stone,  81  Tex.  43l),  16  S.  W. 
1102,  we  held  that,  wlien  the  patent  Issued,  It 
rested  In  Flash  only  an  equitable  title  to  the 
I  land  which  had  been  both  surveyed  and  patent- 
I  ed  sutisequent  to  the  execution  of  the  deed,  and 
I  that  the  burden  of  proof  rested  on  him  to  "show 
i  that  Newbold  purchased  with  notice  ot  his 
equity.  Tbe  supreme  court,  however,  In  re- 
cent cases,  have  reviewed  the  cases  above  eite^l 
and  other  cases  upon  the  question,  and  hare 
held  that  where  there  Is  a  warranty  of  title,  the 
deed  purporting  to  convey  tbe  certificate  and 
the  land  to  be  located,  the  legal  title  to  the 
land  when  patented  will  vest,  1^  estoppel,  In 
the  vendee  of  the  certificate.  Tbe  most  recent 
case  is  Miller  v.  Gist  (Tex.  Sup.)  43  S.  W.  263. 
It  refers  to  the  case  of  Barroum  v.  Culmell,  90 
Tex.  93,  37  S.  W.  313,  where  the  authorities 
are  examined  and  discussed  In  an  opinion  by 
Associate  Justice  Denman.  From  an  exam- 
ination of  these  cases,  we  cannot  see  that  auy 
distinction  can  be  made  between  them  and  the 
one  now  before  this  court.  If  anything,  tbe 
case  now  under  consideration  r^te  upon  strong- 
er facts. 

Appellant,  In  the  motion  for  rehearing,  has 
pointed  out  two  verbal  mistakes  that  the  writer 
made  In  tbe  coarse  of  tbe  opinion.  These  mis- 
takes are  ai^rent  from  the  facts  found,  but  we 
now  refer  to  and  correct  them.  Where  it  was 
said,  "it  appearing  from  the  deed  that  the 
land  was  not  only  patented,  t>ut  also  surveyed 
after  tbe  deed  from  Powere  to  Flash  had  been 
executed,"  it  should  have  been  said,  "It  appear- 
ing from  the  date  of  the  deed."  etc.;  and,  where 
it  was  said  that  "Newbold  purchased  the  land 
before  the  transfer,"  It  should  have  been  "the 
record  of  the  transfer."  The  legal  title  havlt^ 
vested  In  Flash  upon  tbe  Issuance  of  tbe  patent 
to  Powers.  It  devolved  upon  the  appellee,  in- 
stead of  appellant,  to  show  that  Newbold  was  a 
purchaser  of  the  land  for  a  valuable  considera- 
tion paid  in  good  faith,  without  actual  notice 
of  the  deed  from  Powers  to  him.  Watklns  t. 
Edwards,  23  Tex.  443.  The  court  admitted 
hearsay  evidence  of  a  statement  by  Newlwkl 
that  he  had  paid  a  valuable  consideration  for 
the  land.  This  was  held  to  be  error,  and  for 
this  error  the  judgment  of  tbe  court  lieluw  must 
be  reversed;  and,  as  it  is  a  question  of  fact 
which  tbe  appellee  has  the  right  to  have  sub- 
mitted to  a  jury  for  determination,  tbe  case  will 
be  remanded  for  another  trial.  Reversed  anu 
remanded. 
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ANDKBWS  T.  UNION  CSNT.  LIFE  INS.  GO. 
(Court  of  aril  Appeals  of  Texas.   Feb.  23, 
.  189a) 

pROona— Bbkticb  ok  Mohbuidint-^diusdkttioh 
— Iksuraxob  Patablb  to  Crbditohb 

— BUKDBN  OF  FbOOP. 

1.  Id  an  action  on  a  life  insurance  poller, 
where  a  co-defenduit  to  whom  the  proceeds 
had  been  paid,  under  a  clause  making  the  same 
payable  to  hfin  as  creditor,  as  his  interest  might 
appear,  is  served  in  a  forel^  state  with  notice 
of  suit  and  copy  of  the  petition,  as  prescribed  by 
Rev.  St.  187U,  art.  1236.  the  court  has  no  juris- 
diction, on  nis  failure  to  appear,  to  adjudge 
that  he  had  no  interest  in  the  policy. 

2.  In  an  action  by  an  administratrix  against  a 
life  insurance  company  and  another  on  a  policy,  i 
the  proceeds  of  which  have  been  paid  to  the  lat-  i 
ter  under  a  clause  making  the  same  payable  to 
him  as  creditor  "as  his  interest  may  appear.  ' 
utheoivise  to  the  executors  or  assigns  of  the  in- 
sured," where  plaintiff  claims  the  creditor  bad  i 
no  interest  therein  at  the  death  of  the  insured, 
the  burden  ia  on  her  to  show  to  what  extent  the  1 
debt  had  been  paid, 

3.  The  fact  that  a  deceased  husband  was  in-  | 
solvent,  and  the  probate  court  has,  in  lieu  of 
homestead  and  other  exempt  property,  set  aside 
to  the  surviving  wife  and  minor  children  a  cer- 
tiiin  portion  of  the  proceeds  of  her  husband's  I 
lite  insurance  policy,  confers  no  rights  supe-  { 
rior  to  those  of  a  creditor  to  whom  the  policy  . 
was  made  payable  as  his  Interest  might  appear.  ' 

Appeal  from   district  court,   McLennan  ' 

county;  Samuel  R.  Scott,  Judge.  I 

Action  by  L.  W.  Andrews  against  the  Un-  ! 

ion  Central  Life  Insurance  Company  and  i 

another.    Judgment  was  rendered  fur  de-  ' 

fendant  company,  and  plaintiff  appeals.  Af-  |- 

firmed.  i 

J.  B.  Scarborough,  for  appellant.  Boyn- 
ton  &  Boynton,  for  appellee. 

KEiy,  J.  Appellant  brought  this  Bolt  aa 
the  surriTlng  wife  of  W.  L.  Andrews,  for 
the  use  of  herself  and  minor  children,  to 
recorer  15,000  upon  an  Insurance  policy  Is- 
sued by  aroeUee.  She  also  made  A.  P.  Dyke 
a  party  defendant,  and  alleged  that  be  re- 
sided In  the  state  of  Arkuuas.  Dyke  was 
serred  In  Arkansas  with  a  written  notice  of 
the  suit  and  copy  of  the  petition,  as  pre- 
scribed by  statute  (Rer.  St  1870,  art.  12S0). 
but  did  not  appear  by  answer  or  otherwise. 
By  supplemental  petition,  appellant  alleged 
her  appointment  as  administratrix  of  the  es- 
tate of  W.  L.  Andrews  by  the  probate  court, 
and  that  said  court  had  set  aside  for  her  and 
her  minor  children  f4,000,  to  be  paid  out  of 
Che  policy  In  salt,  hi  lieu  of  homestead  and 
other  exempted  property.  The  Insurance 
company  filed  an  answer,  embracing  demurs 
rers,  a  general  denial,  and  a  plea  of  pay- 
ment to  A.  P.  Dyke,  creditor  of  W.  L. 
Andrews.  The  testlmonyshows  that  the  pol- 
icy was  issued  upon  the  life  of  W.  L.  An- 
drews for  $5,000,  payable  as  follows:  "Ui>- 
on  death  of  the  Insured,  the  company*  agrees 
to  pay  sold  amount  of  Insurance  to  A.  P. 
Dyke,  creditor,  as  his  Interest  may  appear, 
otherwise  to  the  executors  or  assigns  of  the 
Insured;"  that  said  Andrews  was  dead;  that 


the  probate  court  of  McLennan  county  had 
appointed  appellant  admluistratrlz  of  bis  es- 
tate, and  bad  set  aside  to  her  and  her  minor 
chUdren  $4,000.  to  be  paid  out  of  the  p<dlcy. 
in  lieu  of  homestead  and  other  enmpted 
property.  It  was  not  shown  whether  or  not 
Andrews  was  indebted  to  Dyke  at  the  time 
of  bis  death.  The  court  betow  Instructed  a 
Terdict  for  the  Insurance  compai^,  and  roi- 
dered  judgment  that  the  plaintiff  take  noUi- 
li^,  and  she  has  appealed. 

The  trial  court  held  that  the  burden  was 
on  the  plaintiff  to  show  that  A.  P.  Dyte 
had  no  Interest  In  the  policy,  or  that  bte  In- 
terest was  less  tban  the  face  of  tite  policy, 
before  she  could  recorer  uiythlng;  and 
counstf  for  appellant  ctmtend  ttmt  this  ml- 
Ing  is  wrong.  In  deckling  this  qnestlim.  we 
win  first  consider  Dyke's  connection  with 
the  suit  Appellant  demanded  Judgmoit  by 
defaidt  against  him,  which  the  trial  court 
refiued  to  grant;  and  It  is  argued  here  that 
the  notice  served  upon  him  b^ond  the  Un- 
its of  the  state,  though  not  sufficient  to  con- 
fer jurisdiction  to  raider  a  Judgment  against 
him  for  any  sum  of  money,  did  confer  Ju- 
risdiction to  adjudicate  the  tact  that  be  had 
no  Interest  In  the  Inaurance  policy.  If  this 
was  a  proceeding  In  rem,  tUs  contention 
might  be  true;  but  such  te  not  the  case.  It 
Is  merely  an  action  tor  debt  in  wbltih  no  lien 
Is  shown  upon  any  property,  and  no  prop- 
erty is  placed  in  the  custody  of  the  court 
We  therefore  conclude  that  tiie  court  prop- 
erly refused  to  render  Judgment  of  any  kind 
against  Dyke,  and  that  the  appeal  must  be 
disposed  of  as  though  there  had  been  no  at- 
tempt to  make  him  a  party.  York  t.  State, 
78  Tex.  051,  11  8.  W.  868. 

This  iMlngs  us  back  to  the  question  of 
burden  of  proof.  The  pidlcy  stied  on  is  a 
written  contract,  in  which  the  company  has 
obligated  itself,  upon  the  death  of  W.  U 
Andrews,  to  pay  |6,O0O  to  one  or  more  pay- 
ees. However,  it  is  not  payable  to  whicb- 
erer  one  demand  or  sue  for  It;  but, 
according  to  the  contract,  tiie  promlae  Is  to 
pay  "to  A.  P.  Dyke,  creditor,  as  his  Interest 
may  appear,  otherwise  to  the  executors  or 
assigns  of  the  Insured."  We  interpret  this 
language  to  mean  that  If,  at  tiie  time  of  W. 
U  Andrews*  death,  he  should  be  Indebted  to 
A.  P.  Dyke,  the  Insurance  company  should 
pay  to  bim  enoi^b  of  the  96.000  to  pay  sucb 
debt;  and,  if  the  debt  was  less  than  15,000. 
the  residue  should  be  paid  to  the  assigns  or 
legal  representatlres  of  Andrews;  or.  If  An- 
drews was  not  then  Indebted  to  Dyke  In 
any  sum,  then  the  entire  $5,000  should  be 
payable  to  the  legal  representatlTes  or  as- 
signs of  W.  L.  Andrews.  We  think  the  lan- 
guage of  the  contract  Indicates  the  intention 
of  the  parties  to  make  Dyke  the  first  bene- 
ficiary and  the  first  payee;  and  as  the  ex- 
tent of  his  Interest  was  not  fixed  by  an 
amount  specified  In  the  contract  but  was 
dependent  upon  how  much  Andrews  ml^t 
owe  him  at  the  time  of  his  death.  It  was 
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neceesary  to  ascertatn  the  extent  of  his  In* 
terest.  In  order  to  fix  the  interest  of  the  oth- 
er beneficiaries.  The  word  "otherwise,"  as 
used  in  the  contract,  means  in  other  or  dif- 
ferent circumstances;  that  Is  to  say.  if,  when 
Andrews  dies,  Dyke  should  not  be  his  cred- 
itor, then  tlie  $5,000  shall  be  paid  to  the 
other  payees,  the  legal  representatives  or 
the  assignees  of  Andrews.  Therefore,  we 
conclude  that  the  burden  rested  upon  the 
plaintiff,  as  a  condition  precedent  to  a  re- 
covery, to  show  whether  or  not,  at  the  time 
of  his  death,  W.  L.  Andrews  owed  Dylie  any- 
thing, and,  If  so,  the  extent  of  such  Indebt- 
edness. 

Counsel  for  appellant  presents  another  the- 
ory, upon  which  it  is  claimed  Judgment 
should  have  been  rendered  against  the  in- 
surance company;  and  that  Is  that  as  W. 
ti.  Andrews  was  Insolvent,  and  the  probate 
court  had  set  aside  $4,000  of  the  policy  in 
salt,  as  an  allowance  to  appellant  and  her 
minor  children  in  lieu  of  homestead  and 
other  exempted  property,  the  right  secured 
by  snch  allowance  Is  superior  to  the  right 
secured  by  the  policy  to  A.  P.  Dyke  as  a 
creditor.  If  Dyke's  rights  were  those  of  a 
mortgagee  or  llenhokler,  this  position  might 
t>e  tenable;  but  such  Is  not  his  status.  If 
he  should  proceed  against  the  insurance 
company,  be  would  not  assert  a  Hen  on  prop- 
erty owned  by  Andrews  or  his  estate.  The 
relations  existing  between  him  and  the  In- 
:}urance  company  are  these:  For  a  constd- 
eratlon  paid  to  it,  the  company  agreed  with 
Andrews  tliat.  If  he  owed  Dyke  anything  at 
the  time  of  his  death,  It  would,  to  the  ex- 
tent of  $5,000,  pay  the  same;  and  the  re- 
mainder of  the  $S,000,  if  any,  unless  claim- 
ed by  an  assignee  of  Andrews,  would  go  to 
bis  legal  representatives,  and  become  part 
of  hia  estate.  Therefore  the  amount  neces- 
sary to  satisfy  the  demand  of  Dyke  as  a 
creditor  wonld  not,  in  fact,  be  any  part  of 
the  estate  of  W.  L.  Andrews;  and,  as  the 
allowances  referred  to  can  only  be  made  out 
of  property  of  the  estate,  it  follows  that  the 
position  contended  for  in  behalf  of  appellant 
Is  untenable.  Believing  that  no  reversible 
error  Is  shown,  the  Judgment  of  the  court 
below  will  be  ^rmed.  Affirmed. 


FOCKB  et  al.  v.  STERLING  et  al.i 
^nrt  of  Oril  Appeals  of  Texas.  Jan.  18, 
189S.) 

JOoeilBHT — TaLIDITT — COLLATBKAI.  ATTACK— PdR- 

OHASiK  AT  Execution  Hale— Houestead 

— A  BAN  DOS  »l  KMT. 

1.  Id  an  action  against  a  mnrried  womaa  en- 
mged  in  business,  for  goods  sold,  there  vus 
oothing  In  the  pleadings  to  apprise  the  court 
that  she  was  a  married  woman.  She  wus  cited 
lo  appear,  and,  failiuc  to  do  so,  Judgment  was 
rendered  against  by  default,  field,  that  the 
jadgmcnt  was  In  effect  as  if  rendered  against  a 
feme  sole,  and  was  not  void. 

>  Rehearing  denied. 


2.  Where  land  was  sold  under  sn  execution 
issued  on  such  jndgment,  the  error  in  it  could 
not  avail  purchasers  of  the  land  from  her  as 
against  the  claim  of  the  purchasers  at  the  exe- 
cution sale. 

3.  In  ISia,  a  married  woman  and  her  family 
left  land  belonging  to  her.  and  occupied  other 
land  as  a  homestead,  until  the  death  oC  her 
husband,  in  March,  18I>2,  when  she  removed 
to  another  county.  On  April  1,  1891,  she  at- 
tempted to  convey  the  land  to  her  sods,  and  put 
thorn  in  possesaion.  An  execution  issued  on  a 
judgment  against  her  was  levied  on  the  land 
m  Februanr.  1882.  Btid,  that  she  had  abandon- 
ed the  land  as  a  homestead  before  the  levy. 

Appeal  from  district  court.  Trinity  county; 
J.  M.  Smither,  Judge. 

Action  by  J.  Focke  and  others  against  M.  H. 
Sterling  and  another.  From  a  Judgment  for 
defendants,  plalntlffia  appeaL  Bereraed  ud 
remanded. 

J.  B.  Smith,  Bean  &.  Nelnis,  and  Stevenson  & 
Stevenacm,  for  appellants.  Adama  ft  AOams, 
for  appellees. 

PLEASANTS,  J.  The  appellants  InsUtuted 
this  suit  in  the  district  court  of  Trinity  county 
against  M.  H.  Sterling  and  W.  H.  SterUng,  for 
the  recovery  of  58  acres  of  land,  part  of  the  J. 
M,  Prado  league,  which  constituted  at  one  Ume 
the  rural  homestead  of  the  mother  of  defend- 
ants, Mrs.  M.  T.  Sterling,  and  her  husband,  W. 
G.  Sterling,  and  was  the  separate  proper^  of 
Mrs.  Sterling.  Both  plaintiffs  and  defendants 
claim  title  from  Mrs.  Sterling;  the  latter  under 
an  alleged  conveyance  from  their  mother,  and 
the  plaintiffs  under  a  Judgment  rendered  for 
them  against  Mrs.  Sterling,  by  the  county  court 
of  Galveston  county,  on  the  7th  of  July,  1891. 
and  execution  sale  under  said  Judgment.  Plain- 
tiffs, before  levying  execution  on  the  land,  re- 
corded their  Jndgment  in  the  office  of  the  coun- 
ty court  of  Trinity  county,  and  had  the  same 
Indexed,  as  required  by  the  statute.  The  de- 
fendants, besides  filing  exceptions  to  the  peti- 
tion, and  the  plea  of  general  denial,  answered 
specially  that  they  purchased  the  property  be- 
fore plaintiffs  acquired  any  lien,  and  alleged 
that  the  Judgment  against  Mrs.  Sterling  was 
invalid,  and  did  not  authorize  execution  against 
her  separate  property;  that  Mrs.  Sterling  en- 
gaged In  the  mercantile  business,  and  became 
Indebted  to  plaintiffs  for  goods  sold  her  for  mer- 
cantile purposes,  and  that  it  was  for  the  value 
of  said  goods  that  the  plaintiffs  received  their 
Judgment;  that  there  was  no  sufficient  service 
on  the  defendant,  and  the  Jndgment  was  ren- 
dered by  default;  and  that  the  pleadings  do  not 
show  that  the  defendant  was  a  married  wo- 
man; and  the  answer  charged  that  the  land 
was  sold  after  the  expiration  of  the  hours  In 
which  execution  sales  are  required  by  the  stat- 
ute to  be  made,  and  after  bidders  bad  left,  up- 
on the  statement  of  plaintiffs  and  their  attor- 
neys and  agents  that  the  land  would  not  be 
sold,  and  the  land  was  bought  In  by  plaintiffs 
at  a  grossly  Inadequate  price.  The  answer  fur- 
ther alleged  that  the  land  was  the  homestead 
of  Mrs.  Sterling  up  to  the  time  of  the  sale  to  de- 
fendants. Mrs.  SterUng  interveind'lu  the  suit 
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without  being  Joined  by  her  husband,  and 
adopted  the  anBn'er  of  the  defendants,  and  set 
up  her  coverture  at  the  time  plalndfTs'  debt  was 
contracted  by  her,  and  at  the  date  of  the  Judg- 
ment rendered  against  her  at  plaintiffs'  suit. 
The  case  was  tried  by  the  judge  of  the  court, 
without  the  Intervention  of  a  jury;  and  Mrs. 
Sterling's  plea  of  Intervenllon  was  dismissed, 
and  Judgment  was  rendered  that  the  plalntlfTs 
take  nothing  by  their  suit,  and  that  the  defend- 
ants be  quieted  In  their  possession. 

The  judge  filed  the  following  conclusions  of 
fact  and  of  law:  "The  court,  In  his  conclu- 
sions of  fact,  found  that  Mrs.  M.  T.  Sterling, 
being  a  married  woman,  engaged  In  the  mer- 
cantile business  In  Pennington,  Trinlly  county, 
Texas,  and  created  the  debt  with  plaintiffs  for 
goods  sold  her  by  them  to  carry  on  said  busi- 
ness, on  which  suit  was  brought  and  Jiiilgment 
obtained  against  her  In  the  county  court  of  Gal- 
TGBton  county,  upon  which  Judgment  and  exe- 
cution sale  based  thereon  plaintiffs  purchased 
the  land  In  controversy  in  this  suit;  that  said 
tract  of  land  had  been  given  her  by  her  father, 
William  Cox,  and  that  she  had  occupied  the 
same  as  a  homestead;  that  her  father  gave  her 
another  residence  nearer  her  place  of  business, 
to  which  she,  her  husband,  and  children  tem- 
porarily moved  for  the  purpose  of  being  more 
convenient  to  her  store  during  the  continuation 
of  said  mercantile  business;  that  her  hnsband 
was  not  joined  with  her  In  said  suit  in  Oalves- 
txm  county;  that  cltatlou  was  duly  served  upon 
her  alone  in  said  suit,  and  judgment  by  de- 
fault was  recovered  against  her  for  the  amount 
of  said  c^m;  that,  after  the  death  of  her  moth- 
er, she  and  her  family  aisandoned  said  last- 
named  residence,  and  lived  with  her  father  un- 
til his  death,  In  the  year  1S91,  and,  having  been 
broken  op  In  business,  she  moved  to  Cherokee 
county,  and  before  or  about  the  time  of  ber  re- 
moval, being  indebted  to  the  defendants  M.  H. 
and  W.  H.  Sterling  In  the  sum  of  $1,000,  given 
them  by  her  father,  and  placed  in  ber  hands 
to  keep  for  them,  and  which  had  been  used  by 
ber  In  paying  debts  due  by  her  In  said  mercan- 
tile business,  for  the  purpose  of  reimbursing  her 
said  sons  as  much  as  she  could,  she  attempted 
to  execute  a  deed  to  them;  sold  deed,  however, 
was  only  executed  and  acknowledged  by  her- 
self, and  then  not  properly,  and  not  jointly  by 
herself  and  husband;  that,  Immediately  after 
the  sale  and  said  attempt  to  make  a  deed  to 
same,  said  defendants  went  Into  possession  of 
said  premises,  and  have  held  the  same  ever 
since." 

Conclusions  of  law:  "The  judgment  render- 
ed in  Galveston  county  was  void.  The  execu- 
tion sale  and  purchase  by  plaintiffs  conveyed 
no  title  to  them.  The  premises  were  the  home- 
stead of  M.  T.  Sterling.  That,  while  the  deed 
from  M.  T.  Sterling  to  defendants  was  a  nul- 
lity, yet  the  receiving  of  and  taking  possession 
of  said  premises  by  said  Sterlings  In  satisfac- 
tion or  part  satisfaction  of  a  debt  due  them  by 
M.  T.  Sterling  for  moneys  of  theirs  in  her 
hands,  and  used  by  her,  would  entitle  tbeiu  to 
have  a  Judgment  removing  cloud  from  and 


quieting  their  title  and  possession  In  said  prem- 
ises." 

From  the  facts  found  by  the  court,  we  think 
the  judgment  should  have  been  for  the  plain- 
tiffs, and  not  for  the  defendants.  The  court 
finds  that  Mrs.  Sterling  moved  from  Trinity 
county  to  Cherokee  county,  and  that,  about  the 
time  of  ber  removal,  the  defendants  took  pos- 
session of  the  place  in  controversy,  and  their 
mother  undertook  to  convey  the  premises  to 
them,  in  part  payment  of  money  of  theirs  which 
she  had  used  in  payment  of  her  debts.  The 
court  also  finds  tliat  Mrs.  Sterling  was  duly 
cited  to  appear  and  answer  the  plaintiffs'  anli 
in  Galveston  county  court,  and,  failing  to  do 
so,  judgment  by  default  was  rendered  against 
her.  The  court  condudes  as  matter  of  law 
that  the  J  udgment  rendered  for  plalntlCTs 
against  Mrs.  Sterling  is  a  nullity,  and  conse- 
quently cannot  support  plaintiffs'  claim  of  dile; 
and  the  court  further  concludes  that,  while  the 
deed  from  Mrs.  Sterling  to  the  defendants  did 
not  convey  title  from  her  to  them,  yet  as  she- 
had  used  their  money  lef i  them  by  ber  father, 
and  as  they  are  In  possession  of  the  premises, 
they  are  entitled  to  a  Judgment  removing  cloud 
from  title,  and  quieting  them  in  their  posses- 
sloa  In  both  of  these  conclusions,  we  think, 
the  court  Is  in  error.  If  a  married  woman.  wheiK 
sued,  fails  to  plead  coverture,  and  suffeirs  Judg- 
ment to  be  taken  against  her,  the  Judgment,  in- 
Its  operation  and  effect,  la  the  same  as  if  ren- 
dered against  a  feme  sole.  There  was  nothing 
in  the  pleadings  of  the  suit  to  apprise  the  court 
that  the  defendant  was  a  married  woman. 
The  judgment  was  rendered  by  a  court  of  oom- 
petent  jurisdiction;  and,  even  if  there  was  er- 
ror In  rendering  the  Judgment  against  Mrs. 
Sterling,  such  error  will  not  avail  the  defend- 
ants in  this  sidt  to  defeat  plaintiffs'  claim  to 
the  land  onder  the  execution  sale.  The  deed 
from  Mrs.  Sterling  to  the  defendants,  being  noi 
In  conformity  with  the  statute  regulating  the- 
conveyance  of  the  separate  pr(^>erty  of  mar- 
ried women,  was  null  and  void,  and  conse- 
quently could  confer  no  right  upon  the  defend- 
ants, and  they  could  not  recover  at  law  or  In 
equity  from  Mrs.  Sterling;  and.  such  being  the 
cose,  the  property  was  snbject  to  sale  under 
oecntion.  If,  as  alleged  by  plohitiffs.  It  bad 
ceased  to  be  the  homestead  of  Mrs.  Sterling. 
That  the  place  had  been  abandoned  as  a  home- 
stead before  the  levy  of  the  execution  upon  It 
is  mauifest  from  the  record.  There  is  evidence 
tending  to  show  an  abandonment  of  the  prem- 
ises as  her  homestead  by  Mrs.  Sterling  long  l»e- 
fore  her  attempted  sale  to  the  defendants,  but 
we  need  not  consider  IL  Placing  defendants  In 
possession  of  the  premises,  and  delivering  ta 
them  an  instrument  intended  as  a  conveyance 
of  the  title,  and  the  removal  of  Mrs.  Sterling 
and  her  family  from  Trinity  county  to  Chero- 
kee county.  Is  ample  evidence  to  show  that  tlie 
homestead  had  been  abandoned  before  the  levy 
of  the  execution  and  sale  of  the  property.  Mrs. 
Sterling  liad  not  resided  on  the  premises  since 
1S84.  She  attempted  to  convey  the  land  to- 
the  defendants  on  April  1,  1801,  and  she  re- 
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moved  to  Cherokee  county  about  March,  1882. 
FlalntlffB'  necutlon  waa  levied  In  February, 
luid  the  property  sold  by  the  sheriff  Oie  first 
Tneaday  In  March,  1802.  'llie  Judgment  of 
the  lower  court  Is  reversed,  and  Judgment  will 
be  here  rendered  for  the  plaintiffs.  Reversed 
and  rendered. 


BEXNISON  T.  aTY  OF  GALVESTON.i 

<Court  of  Civil  Appeals  ot  Texas.   Jan.  20, 
1888.) 

Municipal  Corporations— Poblio  Improvsmbhts 
—AasBssMBXTS— Action  fob  Collection— Whbr 
Authorized  —  Petition  —  Allboation  ab  to 

NOTICB. 

1.  Galveston  City  Charter  (Sp.  Laws  1876,  p. 
36),  fiS  128,  129,  provide  that,  when  the  cost  of 
a  street  improvement  is  ascertained,  an  assess- 
meat  shall  be  made,  which  shall  be  a  lien  on  the 
lots,  and  shall  be  collected  by  the  collector, 
who  Ls  empowered  to  sell  in  default  of  pay- 
ment. Section  130  provides  that,  in  addition 
to  the  power  granted  the  council  to  collect  the 
assessments,  they  shall  hare  the  additional  rem- 
edy of  instituting  suit,  in  the  corporate  name, 
for  the  recovery,  against  any  owner  of  said 
property,  for  the  amount  due;  and  the  coun- 
cil shall  provide,  by  resolution  or  ordinance,  for 
cariTlng  out  and  executing  the  powers  in  ttiiH 
title  conferred,  and  enact  such  ordinances  ami 
make  such  rules  and  regulations  as  they  deem 
necessary.  The  charter  also  provides  that  tdl 
assessments  for  improvements  of  streets,  etc., 
may  be  collected  by  suit  and  liens  on  real  es- 
tate foreclosed.  Heid,  that  the  city  itself  exer- 
cised the  power  conferred  on  it  by  passing  an 
ordinance  that  it  should  be  the  duty  of  the 
city  attorney,  "whenever  he  may  deem  it  ad- 
visaUe,"  to  institute  suit  in  the  corporate  name 
for  the  recovery  against  any  owner  of  said  prop- 
erty ot  the  amoimt  due  for  paving  a  street  fbr 
which  an  assessment  had  previously  been  levied. 

2.  The  entry,  by  a  city  collector,  in  a  book 
to  be  kept  for  that  purpose,  of  an  assessment 
for  a  street  improvement,  as  required  by  the 
ordinance,  is  not  a  condition  precedent  to  liabili- 
ty of  property  owners  for  the  assessment. 

8.  In  an  action  to  collect  an  assessment  for 
paving  a  street  there  was  attached  to  the  peti- 
tion as  an  exhibit,  and  made  a  part  of  it,  a  copy 
of  the  ordinance  authorizing  the  assessment, 
which  provided  that  the  assessor  should  give 
the  property  owners  30  days*  written  notice  that 
such  assessment  and  interest  would  be  due  and 
payable,  etc.  The  petition  alleged  that  the 
collpi-tor  duly  notified  defendant  of  said  as- 
senttment,  the  time  when  the  same  was  due, 
but  that,  notwithstanding  such  notice  and  that 
the  time  for  payment  of  said  assessment  had 
lour  since  elapsed,  defendant  had  failed  to 
pay,  etc.  Held,  that  the  petition  sufficient  id- 
lesed  that  the  collector  had  given  the  30  days' 
□Dtice  required. 

Aiq>eal  from  district  court,  Galveatm  county; 
W.  H.  Stewart,  Judge. 

Action  by  the  city  of  Galveston  against  John 
BemUsuL  Fran  a  Jndgmoit  for  [dalntlff,  de- 
fendant appeals.  Affirmed. 

I*.  B.  Tresevant,  for  appellant.  R.  Warerley 
Smith  and  Wheless  ft  Bennett,  for  ai^Ilee. 

WILLIAMS,  J.  The  only  rulings  of  the  court 
below  assigned  as  error  are  the  overruling  of 
special  exceptions  to  the  petition.   The  action 


1  Writ  of  error  denied  by  supreme  court 


was  brought  1^  Oie  city  to  recov«  an  amount 
assessed  against  appellant  as  hia  share  of  the 
cost  of  fllHng  and  paring  a  street,  on  which  a 
lot  owned  by  blm  abutted,  and  to  foredose  a  li«i 
on  the  lot  Tha  petition  Showed  by  Its  allega- 
tlons  that  the  Improvement  and  assessment  had 
been  made  In  accordance  with  the  piovlsItHis  of 
the  charts  and  ordinances  regulating  the  sub- 
ject, imd  no  question  is  made  as  to  the  suffi- 
ciency of  the  allegations  In  this  particular.  The 
petition  further  alleged  that  one  of  the  ordin- 
ances In  fbrce  when  the  work  was  done  waa  tbe 
following:  "Art  483.  In  addition  to  tbe  power 
and  authority  to  collect  said  asacasments  as 
aforesaid,  by  levy  and  sale,  It  shall  be  the  daty 
of  the  city  attorn^,  vrheaerer  ne  may  dean  It 
advisable,  to  Institute  suit  in  flw  corporate  name 
of  the  city.  In  any  court  having  Juilsdlctloii.  Cor 
tbe  recovery  a^lnst  any  owner  of  said  propa- 
ty  of  the  amount  due  for  such  paving  so  made 
as  aforesaid."  It  was  further  alleged  that  on 
tiie  4th  day  of  October,  1883  (after  the  assess- 
ment had  been  made  and  b^re  snlQ,  the  dty 
council,  ordinance  or  rescdntlon  duty  passed, 
ordered  the  dty  attorney  to  Institute  suit  against 
defendant  and  said  propoty  tm  the  enfcsce- 
ment  of  said  lien  and  coUectloii  of  said  tax 
and  assessment 

The  fifth  spedal  exception,  the  overroUng  ttf 
which  Is  assigned,  alleged  Insnffldency  of  Oie 
petition,  because  It  did  not  set  forth  any  or- 
dinance of  the  cHy  of  Galveston  wberelQr  the 
collection,  tj  salt,  of  tbe  assessment  Is  pre- 
scribed and  regulated.  The  proposition.  In  the 
hrt^,  by  which  iqtpellant's  position  is  stated,  Is 
as  follows:  "Wbraeas,  a  statute  confers  upon 
a  eitf  council.  In  addition  to  tbs  remedy  of  ool- 
leeting  street  assessments  by  the  collector,  the 
further  remedy  of  lostltiiUng  salt  tor  the  re- 
covery of  such  aasesamoit  and  db^cts  that  sodi 
city  council  shall  provide  by  resolution  or  or- 
dinance for  carrying  out  and  executing  the  pow- 
er so  conferred,  and  such  dty  council  provides 
by  ordinance  that  It  shall  be  the  dnty  of  the 
attorney,  whenever  he  may  deem  It  ad- 
visable, to  Instltote  suit  for  the  recovery  ot  a 
street  assessment  or  where  such  dty  coimdl, 
by  a  resolution.  Instructs  tbe  cdlectOT  to  trans- 
fer to  the'dly  attorney  for  collection  and  suit, 
If  necessary,  the  delinquent  street  paving  roll, 
snch  dty  council  does  not  by  the  passage  of 
such  ordinance  or  resdutlcni,  exercise  Itself  the 
powor  conferred  of  directing  m  ordering  the  In- 
stltotlon  of  suit  and  nnwarrantly  refers  the 
mattor  to  the  discretion  and  Judgment  of  the 
dty  attorney;  and  such  ordhiana  or  resolution 
is  no  warrant  of  antbority  for  tostltnttaig  this 
suit"  This  position  Is  fonnded  upon  the  fol- 
lowing provision  of  the  charter  of  tbe  dty, 
whldi  Is  only  one  of  the  artldes  of  the  tide  In 
which  elaborate  provisions  are  found  regulating 
the  subject  of  street  Improvemente  and  local 
assessmento:  "Art.  4.  That  In  addition  to  tbe 
powa-  and  anihorlty  granted  to  the  dty  council 
to  collect  said  assessment  as  aforesaid,  they 
Khali  have  the  fnrtlier  and  addltl<»ial  remedy 
of  Institotlng  suit.  In  tbe  ctuptaato  name.  In 
any  court  baring  jurisdiction,  for  the  recovery, 
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against  any  owner  of  said  property,  for  tbe 
niiiouDt  due  for  any  such  work  so  made,  aa 
aforesaid;  and  tbe  city  coimcil  sball  provide, 
by  resolution  or  ordinance,  under  tbe  provi- 
sions of  tills  act,  for  tbe  carrying  out  and  exe- 
cuting tbe  powers  In  tbls  title  conferred,  and 
may  adopt  sucb  resolutions,  and  enact  such  or- 
dinances, and  make  such  rulea  and  regulations 
as  tbey  may  deem  necessary."  City  Charter,  | 
130;  Sp.  Lavrs  1U76,  p.  36.  Tbat  a  charter  con- 
ferring upon  municipal  corporations  power  to 
Impose  upon  tbe  citizen  sucb  burdens  as  tbat 
in  question  is  to  be  strictly  construed;  tbat  all 
acts  and  tbings  prescril>ed  by  tbe  legislature  as 
conditions  precedent  to  its  exercise  must  be 
done;  tbat  tbe  course  of  procedure  marked  out 
b}'  the  cbarter  must  be  pursued,  and  tbe  charge 
created  in  tbe  prescribed  mode,— are  proposi- 
tions wblch  are  fully  recognized.  It  Is  equal- 
ly true  tbat  tbe  determiuation  of  any  question 
wblcb,  by  tbe  law,  Is  committed  to  tbe  dlsa*- 
tlon  of  tbe  city  council,  cannot  be  delegated  by 
tbat  body,  and  made  to  d^iend  upon  tbe  judg- 
ment of  any  otber  otficer  or  person.  The  char- 
ter constitutes  tbe  rigid  rule  of  action  by  wblcb 
tbe  extent  of  tbe  power,  the  method  of  its  ex- 
orcise, and  tbe  persons  by  whom  It  is  to  be  ex- 
ecuted, are  to  be  judged  and  determined.  But 
In  the  present  case  there  is  no  question  but  tbat 
tbe  city,  in  deciding  upon  and  making  tbe  Im- 
provement and  assessment,  acted  within  tbe 
ix>wers  conferred  upon  it  and  pursued  tbe 
course  marked  oat  by  tbe  cbarter,  and  tbe 
ordinances  adopted  In  accordance  wltb  it 
By  the  charter  and  ordinances.  It  Is  provided 
that,  when  tbe  cost  of  improvement  shall 
have  been  ascertained  In  tbe  manner  pointed 
out,  the  assessment  shall  be  made,  and  shall 
c-onstltute  a  Hen  upon  the  lots,  and  shall 
be  collected  by  the  collector  who  is  empowered 
to  sell  In  default  of  payment  City  Charter,  H 
128,  120,  Ordinance  402.  Now.  If  tbe  charter 
made  It  necessary  that  as  a  condition  precedent 
to  personal  liability  in  addition  to  the  lien  up- 
on the  property,  the  city  council  should  deter- 
mine tbat  there  should  be  no  such  liability,  that 
body  could  not  commit  tbe  decision  of  that 
question  to  the  discretion  of  tbe  city  attorney, 
or  any  one  else.  But  we  do  not  see  that  p^- 
sonal  liability  Is  made  dependent  on  the  deter- 
mination of  the  city  council  that  It  shall  exist 
In  addition  to  tbe  section  130,  above  quoted, 
with  reference  to  suit  the  charter  provides: 
"All  taxes  due  the  city,  whether  general  or  spe- 
cial, assessments  for  nuisances,  improvements 
of  streets,  alleys,  or  sidewalks  or  otherwise, 
may  be  collected  by  suit  and  liens  upon  real 
estate  foreclosed  in  any  court  having  jurisdic- 
tion." Tbe  several  provisions  seem  to  contem- 
plate tbat  personal  liability,  as  well  as  the 
charge  upon  the  property,  shall  result  from  the 
making  of  the  assessment  in  accordance  with 
the  charter  and  the  ordinances,  and  that  no 
declaration  of  such  liability  by  the  council  to 
that  effect  shall  be  necessary.  When  the  course 
of  procedure  essential  to  valid  assessment  has 
been  completed,  and  the  as.sessmont  made,  tbe 
personal  liability  of  tbe  owner,  as  well  as  the 


lien,  at  once  results.  Tbe  part  of  section  ISO 
which  gives  power  and  makes  it  tbe  doty  oC  tbe 
council  to  provide  for  tbe  carrying  out  of  the 
powers  conferred  has  general  reference  to  tbe 
powers  given  in  all  tbe  provisions  of  tbe  title, 
and  wai  doubtless  Intended  to  authorize  tbe 
adoptim  ot  such  additional  rules,  consistent  with 
the  cbarter,  regulating  details,  as  xoi^t  be 
found  necessary  to  the  practical  execution  of 
tbe  work.  It  cannot  be  construed  as  Impairing 
a  power  unconditionally  conferred  or  a  UabUity 
directly  Imposed  by  tbe  cbarter  itself.  Thus,  as 
tbe  cbarter  itself  makes  the  assessment  when 
completed,  a  lien  upon  tbe  pn^rty,  this  clause 
of  section  130  catmot  be  construed  as  making  an 
ordinance  or  resolution  declaring  such  lien  es- 
sential. And  so  with  tbe  power  to  Institute  suit 
for  tbe  sum  assessed.  As  tbe  charter  makes 
personal  liability  result  from  the  assessment 
no  ordinance  or  resolution  of  the  council,  be- 
yond the  taldng  of  the  steps  essential  to  a  valid 
assessment  Is  required  to  give  rise  to  such  lia- 
bility. But  the  ordinance  In  r^ard  to  suit 
considered  In  connection  with  the  provisions  of 
the  Gtiarter,  shows  clearly  tbat  tbe  city  council 
did  determine  that  there  should  be  personal  lia- 
bility. By  providing,  in  nearly  tbe  same  lan- 
guage as  tbat  of  the  charter,  that  suits  mi^t 
be  brought  to  collect  tbe  amount  due,  it  exer- 
cised whatever  discretion  it  bad  on  tbat  ques- 
tion. It  left  It  to  the  city  attorney  to  deter- 
mine tbe  time  when  suit  should  be  brought  but 
not  to  determine  wbether  or  not  tbe  right  to  sue 
should  exist.  Tbe  time  when  suit  should  be 
commenced  was  not  a  matter  about  which  an 
ordinance  or  fixed  rule  of  any  kind  was  neces- 
sary. The  right  of  action  having  become  Sxed, 
the  proper  authority  could  order  suit  whenever 
it  thought  proper.  The  resolution  of  October  4. 
1883,  was  nothing  more  than  a  requirem^t  tbat 
tbe  city  attorney  do  what  the  council  could  have 
ordered  at  any  time  after  the  assessment  be- 
came due.  It  fiumisbed  competent  autbotity 
to  tbe  attorney  to  institute  suit,  but  added  noth- 
ing to  and  took  nothing  from  tbe  proceedings 
by  which  tbe  city's  right  to  sue  was  created. 

The  sixth  special  exception  was  tbat  tbe  pe- 
tition failed  to  allege  that  the  assessment  was 
entered  by  the  collector  in  the  book  required  by 
the  ordinance,  and  tiiat  the  ct^ector  had  given 
the  defendant  the  30  days'  notice  thereon  requir- 
ed. The  ordinance  referred  to  is  aa  follows: 
"The  collector  shall  enta  said  assessment  in  a 
hook,  to  be  kept  in  his  office  for  that  ptnpose. 
and  shall  proceed  to  tbe  collection  of  said  as- 
sessments and  Interest  as  they  fall  due,  living 
to  the  owner  or  owners  bis,  her  or  their  agent, 
thirty  days'  written  notice  that  such  assess- 
ment and  Interest  will  be  due  and  payable, 
and  after  tbe  expiration  of  said  period  of  notice 
said  collector  may  levy."  A  copy  was  attached 
as  an  exhibit  to  tbe  petition,  and  was  therein 
referred  to  and  made  a  part  of  it  Tbe  petition 
also  contained  this  averment:  "That  tbe  col- 
lector of  the  city  of  Galveston  duly  notified  tbe 
said  api>ellant  of  said  assessment  the  time 
when  tbe  same  was  due  and  payable,  but  that 
notwitbstandlng  sucb  notices  and  tbat  tbe  tune 
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for  &e  pa^mpnt  of  natd  assessment  has  long 
since  elapsed,  said  defendant  bas  failed  and  re- 
fused, and  still  falls  and  refuses,  to  pay  the 
same  or  any  part  thereof."  We  do  not  think 
that  the  entry  of  the  assessmfent  in  the  book 
was  a  condition  precedent  to  the  liability.  The 
preceding  provisions  of  the  charter  show,  In 
our  ofilnloD,  that  the  liability  arose  upon  the 
mflkiag  of  the  oasessment,  baaed  upon  the  roll 
required  by  those  proTlslons,  and  ttiat  the  entry 
In  the  book  was  required  merely  for  purposes 
of  convenience  and  the  preserratlon  of  evidence. 
Transportation  Co.  t.  Boyd,  67  Ter.  160,  2  S. 
W.  864. 

As  to  the  all^atlon  conceming  notice,  a  nw- 
Jority  of  the  coart  holds  that,  In  connection 
with  the  ordinance  attached  to  the  petition  and 
referred  to,  it  was  suttlclent  The  writer  Is 
of  the  opinion  tliat  the  averment  should  have 
been  directly  and  positively  made  that  30 
days'  notice  had  been  given,  and  that  the  special 
exception  should  have  been  sustained,  but  that, 
tnasniach  as  the  unquestioned  erldeoce  showed 
such  notice,  It  would  be  vain  and  useleRs  to  re- 
verse the  Judgment  upon  this  ground.  Af- 
firmed* 


BOABD  OF  SCHOOL  TRUSTKFS  t.  CITY  OP 
SHERMAN.i 
(Court  of  Civil  Appeals  of  Texas.  Nov.  27* 
1«G7.> 

Cm  FiTBua  ScBOoi^BoAmD  of  Tbuhsis— 

POWKKS. 

Kev.  St  1879,  art.  3783,  provided  that, 
when  any  city  nasumed  control  of  its  public 
wdwols,  the  city  conndl  could  regulate  the 
same.  Act  1883  (Oen.  Laws  1883.  p.  112)  pro- 
vided that  in  towns  of  1,000  inhabitants  or 
more,  Incorporated  under  the  general  taw,  the 
coandl  might  appoint  tniatees  having  the 
same  power  over  said  schools  as  the  council 
then  had.  In  1S95,  the  city  of  S.,  incorporated 
nnder  the  general  law  as  a  city  of  1,000  in- 
habitants or  more,  was,  by  a  special  act,  Ih- 
corporated  as  a  city  of  lU.OOO  inhabitants,  said 
act  vesting  the  coiint-il  with  exclusive  control 
of  the  public  schools,  and  ntithorizing  it  to  pro- 
vide for  election  of  trustees  who  should  hnve 
power  to  control  said  schools,  thereby  embody- 
ing, in  substance,  article  3788  and  the  pro- 
vision of  Act  1883,  supra.  Beld  that,  nnder  Riich 
upecial  charter,  the  board  of  trustees,  when  or- 
ganized, became  vested  with  excluaive  control 
of  the  schools,  Including  the  power  to  fix  the 
aalary  of  the  sniierintcndent)  and  to  order  pay- 
ment thereof  out  of  the  school  fund. 

Appeal  from  district  court,  Grayson  county; 
Don.  A.  BMbs,  Judge. 

Action  by  the  city  of  ShernLin  to  enjoin  the 
board  of  trustees  of  the  public  scliools  from 
paying  to  the  superintendent  the  salary  fixed 
by  the  board.  From  a  Judgment  for  plaintiff, 
said  board  iq;^al8.  Reversed. 

Head,  DlUard  &  Muse,  Hnzlewood  &  Smith, 
and  Galloway  &  Dunlai),  for  appellant.  G.  P. 
Webb  and  Sidnegr  Wilson,  for  appellee. 

RAINKY,  J.  The  only  question  {vesented  In 
fbit  csM  ta:  Did  tbe  traard  of  Khool  trustees 


a  Writ  of  arc*  denied  by  snpreme  court. 


of  the  city  of  Sberraan  have  the  exclusive  pow- 
er to  fix  the  salaiy  of  the  school  superlutendent, 
and  order  the  payment  of  the  school  fund  there- 
for? This  question  was  certified  by  this  court 
to  the  supreme  court,  and  said  court  held  "that, 
when  the  board  of  tniHteea  was  o^anlzed.  It 
became  Invested,  by  virtue  of  said  charter  pro- 
vision, with  the  exclusive  power  to  fix  the  sal- 
ary of  the  superintendent."  See  opinion  of  the 
supreme  court,  November  8, 1807,  In  cause  No. 
573  (Board  of  Trustoes  of  Public  Schools  v. 
City  of  Sherman.  42  S.  W.  54fl).  On  the  author- 
ity of  that  opinion,  the  judgment  of  the  court 
below  is  reversed,  and  Judgment  la  here  ren- 
dered for  appellant 


ISIIMEL  et  al.  T.  POITS,  Co.  Atty. 
(Court  of  CivU  Appeals  of  Texas.    March  23, 

1898.) 

JCDOMBNT  BT  DBF AUVT— VACATION. 

1.  A  petition  not  good  on  general  demurrer 
will  not  Bupport  a  judgment  by  default. 

2.  A  judgment  by  default  entered  on  a  peti- 
tion not  good  on  genera)  demurrer  may  be 
set  aside,  in  the  discretion  of  the  court,  on  mo- 
tion during  the  term,  although  the  motion  be  not 
filed  within  two  days  after  entry  of  the  Judg- 
ment 

Appeal  from  district  court,  Hopklna  coun- 
ty; Howard  Templeton,  Jndge. 

Suit  by  S.  S.  Ishmel  and  others  against  W. 
R.  Potts,  county  attorney,  aa  a  nominal  de- 
fendant, contesting  an  election  held  to  de- 
termine whether  or  not  bogs,  sheep,  and 
goats  should  be  permitted  to  run  at  large  in 
a  subdivision  of  Hopkins  county.   A  de- 
;  mnrrer  to  the  petition  was  BHStalned.  and 
{  the  canse  dismissed,  and  plaintiffs  appeal. 
'  Affirmed. 

{  W.  R.  Harris  &  Son,  for  appellants,  John 
.  T.  Hyde  and  Cruaby  A  Dlnsmore,  for  appel- 

!  lee. 

I 

N'EILL,  J.    Tbis  suit  was  Instituted  by  8. 

I  8.  Isbmel  and  others  for  the  purpose  of  con- 
testing an  election  beld  In  a  subdivision  of 
Hopkins  county  to  determine  whether  or 
not  hogs,  sheep,  and  goats  sbould  be  per- 
mitted to  run  at  large  within  such  subdi- 
vision. Xotlce  of  the  petition  of  contestant.s 
was  served  upon  W.  R.  Potts,  county  at- 
torney of  said  county,  who  is,  by  the  style 
of  the  case,  the  nominal  defendant.  At  the 
first  term  of  the  court,  after  the  county  at- 
torney bad  been  served  with  nitk-e  of  the 
contest,  no  answer  being  filed  to  the  plaiu- 
tlCCs'  petition.  Judgment  by  default  with  a 
writ  of  Inquiry  was  taken  In  favor  of  con- 
testants, and  the  evidence  heard,  and  judg- 
ment entered  In  their  favor  setting  aside 
the  election.  During  the  same  term,  after 
the  lapse  of  two  days  from  the  entry  of  such 
Judgment,  It  was,  upon  the  application  made 

[  in  the  name  of  the  county  attorney  by  cer- 

I  tain  freeholders  residing  within  tlie  subdi- 
vision for  which  said  election  was  lifld,  sot 

I  aside;  after  which,  at  the  same  term  of  the 
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court,  a  general  demurrer  was  sustained  by 
the  court  to  the  contestants'  petition,  and 
0nal  judgment  entered  dismissing  tbeir  suit. 

The  assignments  of  error  complain  of  tlie 
court's  setting  aside  the  Judgment  and  sus- 
taining the  demurrer.  If  the  petition  was 
cot  good  as  against  a  geueriil  demurrer.  It 
would  not  support  a  judgment.  Therefore, 
if  there  was  uo  error  In  the  court's  sustaiu- 
ing  the  demutTer  and  dismissing  the  suit.  It 
would  be  unnecessary  to  consider  the  as- 
sfgnuients  which  complain  of  the  court's 
settlug  aside  the  judgment  by  default.  But 
we  will  say  In  passing  that  It  may  be  doubt- 
ed whether  a  judgment  by  default  can  be 
talcen  in  an  action  of  this  character,  and  that 
during  the  same  term  of  the  court  it  was 
within  the  sound  discretion  of  the  trial  judge 
to  set  aside  the  judgment,  though  the  mo- 
tion therefor  was  not  filed  within  two  days 
after  Its  entry.  The  petition  of  contestants 
shows  that  an  election  was  regularly  order- 
ed upon  the  proper  application  by  the  req- 
uisite number  of  freeholders  residing  In  the 
subdivision  for  which  it  was  to  be  held  by 
the  commissioners'  court  of  Hopkins  county; 
that  It  was  duly  held  at  the  proper  time  and 
place;  and  that  a  majority  of  the  freehold- 
ers of  said  subdivlsiou  voting  at  said  elec- 
tion voted  in  favor  of  adopting  the  stock  law 
In  said  subdivision;  and  that  the  result  of 
the  election  was  duly  declared  by  the  coun- 
ty  judge  of  Hopkins  county.  There  Is  no 
allegation  of  any  Irregularity  In  the  manner 
of  holding  the  election,  nor  of  any  Illegal 
votes  cast  In  fact,  the  allegations  In  the 
petition  do  not  raise  even  a  suspicion  of  any 
irregularity  either  In  the  cummlssiouers' 
court  or  the  county  judge  in  submlttiug  the 
question  to  be  voted  uiwn,  or  of  any  fraud 
or  Irregularity  In  the  election  held  to  deter- 
mine the  question.  We  are  of  the  opinion, 
therefore,  that  the  court  did  not  err  In  sus- 
taining the  demurrer  to  appellants'  petition, 
and  in  entering  judgment  against  them  dis- 
missing the  suit.   The  Judgment  Is  affirmed. 


ORAUSK  V.  HARRIS  COUNTY. 

(Court  of  Civil  Anpeals  of  Texas.    March  3, 

1898.) 

OotlNTIBS— NBQL1QB:«CK  OF  OmCBRS— LIABILITIES 

—Care  ov  Convicts. 

1.  Counties  are  not  liable  for  injuries  result- 
ing from  the  negligence  of  their  officers  unless 
made  so  by  statute. 

2.  Rev.  St.  art.  3741,  providing  that  "no  con- 
vict shall  be  compelled  to  labor  at  any  kind  of 
work,  or  at  any  avocation  that  would  endanger 
hia  life  or  health,"  does  not  impose  any  liability 
on  a  county  for  acts  o(  a  county  officer  imposing 
labor  or  work  on  a  county  convict,  endangering 
his  life. 

Error  from  district  court,  Harris  couuty; 
John  O.  Tod,  Judge. 

Action  by  Kasper  Crause  against  Harris 
county.  A  demurrer  to  the  petition  was'sus- 
talned,  and  judgment  rendered  for  defendant 
I*lnintlff  apiwalB.  AtUrmed. 


Ci.  W.  Tiiarp,  for  atqE^^lant,  B.  H.  Vob- 
mer,  for  amwllee. 

CiABRETT.  G.  J.  This  action  was  begun 
by  the  apiielLint,  Kasper  Crause,  against  Har- 
ris county,  to  recover  damages  for  personal  In- 
juries received  by  him  while  working  for  the 
county  as  a  convict,  under  ooutrol  of  an  offi- 
cer of  the  county  having;  chaise  of  persons  who 
had  been  convicted  of  misdemeanors,  and  were 
at  work  In  accord,ince  with  the  law  made  con- 
cerning county  convicts.  The  petition  showed 
that  the  officer  In  chai^  ordered  Crause  to 
work  upon  a  bridge,  and  to  go  upon  the  same 
for  that  purpose;  that  said  officer  knew  that 
it  was  dangerous  to  go  upon  the  bridge,  and 
would  endanger  the  life  of  the  prisoner,  and 
^t  the  lirldge  was  likely  to  fall  down;  tliat, 
in  obedience  to  said  order,  appellant  went  up- 
on the  bridge,  and,  while  engaged  at  work 
thereon,  the  bridge  fell,  and  appellant  was 
greatly  injured.  A  demurrer  to  the  petition 
was  sustained  by  the  court  below,  and  Judg- 
ment rendered  In  favor  of  the  appellee.  Coun- 
ties are  not  liable  for  injuries  resulting  from 
the  negligeuce  of  their  officers  or  agents,  un- 
less made  so  by  the  statute.  Helgel  v.  Wich- 
ita Co.,  Si  Tex.  392.  19  S.  W.  5G2.  AppelUnt 
refers  to  article  3741  of  the  Revised  Statutes 
of  1885  as  Imposhig  this  liability.  The  article 
In  question  reads:  "Art.  3741.  Convicts  shall 
be  so  guarded  while  at  work  as  to  prevent  es- 
capes, and  no  convict  shall  be  compelled  to  la- 
bor at  any  kind  of  work,  or  at  any  avocation 
that  would  endanger  his  life  or  health."  It 
is  dear  that  this  article  of  the  statute  does  not 
Impose  any  liability  on  the  county  for  the  acts 
of  Its  offleors  in  imposing  labor  or  work  upon 
the  convict  tliat  would  endanger  his  life.  The 
judgment  of  the  court  below  must  be  affirmed. 
Afflnncd. 


CHAMBLEE!  et  al.  t.  HUFSMtrH  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  17. 
1898.) 

PsorESS— ReTI'KN— SCFPIClEaCT. 

The  return  of  a  citation  to  several  defend- 
ants showed  that  same  was  executed  "by  deliv- 
ering to  the  withiu-named  defendants,  in  per- 
son, a  true  cop^  of  this  writ"  HHd  fatally  de- 
fective, since  It  failed  to  show  a  delivery  to 
"caeli"  of  the  defendants  of  a  copy  of  the  writ 

Error  ttom  Anderson  county  court;  John 
F.  Watts,  Judge. 

Suit  by  F.  Hufsmlth  and  others  against  J. 
M.  Ohamblee  and  others.  Judgment  for 
plaintiffs.  Defendants  sued  out  writ  of  er- 
ror.   Reversed  and  remanded. 

Thos.  B.  Greenwood  &  Son,  for  plalntUTs  In 

error. 

WILLIAMS,  J.  The  judgment  of  the  dis- 
trict court  which  plaintiffs  in  error  seek  to 
reverse  was  based  upon  a  citation  issued  for 
service  upon  the  several  defendants,  upon 
which  the  following  return  was  made  by  the 
sheriff:  "Came  to  hand  on  the  lltb  day  of 
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>Iarch,  18S7,  at  —  o'clock  m.,  and  executed 
im  the  22nd  day  ot  March.  1807,  by  delivering 
to  the  withln-Dflmed  defendants,  In  person,  a 
true  copy  of  this  vrlt"  This  return  falls 
to  show  that  a  copy  of  the  writ  was  deliv- 
ered to  each  of  the  defendants,  and  is  there- 
fore fatally  defective.  Holliday  v.  Steele,  65 
Tex.  388;  King  v.  Ooodson,  42  Tex.  3^  Be- 
versed  and  remandpd. 


WILLIAMS  V.  PLANTERS'  ft  MEOHANTOS* 
NAT.  BANK  OF  HOUSTON  et  aLi 
(Court  of  CiTil  Appeals  of  Texai.   Jan.  IS, 
1896.) 

Chasob  of  Vsttuk— Rrhand  of  Casb— Bills  aitd 
Notes— Liability  of  Ixdorskb — Protebt— Ac- 
tion ON  NoTi  —  Petition  —  Etidbncb — Judo- 

UBNT — APPKAL— PbESUMPTION. 

1.  In  an  action  in  H.  county,  an  order  chan- 
ging the  venue,  reciting  that,  on  hearing  the  ev- 
idence, it  appeared  that  the  court  houne  of  G. 
county  is  "for  all  practical  purposes"  the  near- 
est to  the  court  house  of  H.  couiiUr,  that  neither 
party  resides  in  G.  connfy,  and  Uiat  all  parties 
ca.n  get  a  fair  trial  in  that  county,  wUl  not  oe  dls- 
turtied.  in  the  absence  of  the  evidence  which 
the  lower  court  had  before  it. 

2.  A  reg^ueat  more  than  20  days  after  an  or- 
der changing  the  venue  was  made,  that  the 
•■nnrt  file  conclusions  of  law  and  fact,  comex  ton 
late. 

3.  A  court  to  which  the  venue  has  been  chan- 
ged cannot  remand  the  case,  where  the  record 
tliscloBea  that  it  was  changed  on  motion  of  a 
party  for  cause*  allowed  by  statute,  and  that 
the  judge  making  the  order  had  ordered  the 
change  to  such  court. 

4.  Rev.  St.  1896,  art.  316,  provides  that  the 
holder  of  negotiable  notes  may  fix  the  liability 
of  any  indorser,  without  suit  against  the  ac- 
ceptor or  drawer,  by  protest,  ffeld,  that  such 
right  Is  not  limited  to  noteii  originating  in  trniiit- 
actions  between  merchants,  their  factors  or 
their  agents. 

5.  In  an  action  on  a  note  against  an  indorser, 
the  allegations  ns  to  notice  and  protest  were 
sufficient  where  it  was  alleged  that,  on  the  ma- 
turity of  the  note,  it  was  legally  and  duly  pre- 
sented to  both  the  maker  and  the  indorser;  that 
payment  wa»  domnnded  of  both  of  them,  and 
refused;  and  that  the  note  was  then  and  there 
-duly  protested,  and  notice  waa  given  to  both 
the  maker  and  the  indorser. 

6.  Evidence  of  the  notary  Is  admissible  to  sup- 
ply omissions  in  the  protest  as  to  demand  and 
notice. 

7.  Where  an  Indoraer  of  a  note  secured  by 
deed  of  trust  desires  to  avoid  the  consequence 
of  depreciation  of  the  mortpaged  property,  ho 
muHt  demand  its  sale;  and,  on  failure  to  make 
snrh  demand,  he  is  not  entitled  to  charge  the 
holder  with  such  depreciation,  between  the  ma- 
turity of  the  note  and  the  institution  of  suit. 

8.  Acceptances  pledged  to  a  bank  as  security 
for  a  note  were  duly  presented  for  pn.Tment, 
which  was  refused,  and  the  acceptances  were 
returned  by  the  bank's  agent  as  noncollectible. 
Its  president  then  went  to  the  town  where  the 
acceptor  resided,  and,  after  examination,  con- 
cluded that  he  was  insolvent,  and  that  it  was 
not  expedient  to  sue.  Before  the  maturity  of 
the  acceptances,  the  drawer  assigned  his  assets, 
and  was  insolvent.  Hrhl.  that  an  indorser  of 
the  note  was  not  entitled  to  have  the  amount  of 
such  acceptances  credited  on  the  note. 

9.  An  assignment  to  the  action  of  the  court  in 
denying  a  motion  to  set  aside  an  order,  made 
In  alMenee  of  appellant  and  conuHel,  overrul- 
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ing  a  motion  for  a  new  trial,  will  not  be  auBtain- 
ed,  whore  it  did  not  appear  from  the  record 
that  appellant  was  injured  thereby. 

10.  In  an  action  against  the  indorser  of  a  note, 
W.  voluntarily  appeared  after  the  indorser's 
death,  and,  in  an  answer  filed  by  him,  alleged 
that  he  was  the  temporary  administrator,  and 
was  recognised  as  such.  IIM,  that  it  would 
be  presumed  on  appeal  that  W.  was  in  fact  ad- 
ministrator, and  that  he  was  duly  autborized 
to  defend  the  suit. 

11.  In  an  action  against  P.  and  the  administra- 
tor of  E.  on  a  note,  such  administrator  eould 
not  object  to  the  judgment  t>ecaiise  it  wan 
against  both  as  principals,  though  P.  was  the 
maker,  and  E.  was  the  indorser,  where  P.  was 
insolvent  at  the  date  of  the  judgment. 

Error  from  district  court,  Galveston  coun- 
^;  William  H.  Stewart,  Judge. 

Action  by  the  Planters'  &.  Mechanics'  Na- 
tional Bank  of  Houston  against  A.  0.  Petri 
and  W.  O.  Ellis  on  a  note.  Pending  the 
action,  Ellis  died,  and  Eugene  WlUlftms,  as 
temporary  administrator  of  bis  estate,  was 
substituted  as  defendant  In  his  stead.  There 
was  a  Judgment  for  plaintiff,  and  the  admin- 
istrator brings  error.  Affirmed. 

J.  L.  Hudson  and  Eugene  Williams,  for 
plaintiff  In  error.  Fisher  ft  Sears,  for  de- 
fendant in  error. 

I 

PLEASANTS,  J.    The  following  statement 
of  the  nature  and  result  of  this  suit  la  sub- 
Btantially  that  given  in  brief  of  plaintitT  In 
'  error:    On  August  7.  1891,  plaintiff  brought 
I  its  action  against  A.  C.  Petri,  as  principal, 
and  W.  O.  Ellis,  as  indorser,  upon  a  certain 
note  for  97,500,  dated  December  20,  1880, 
executed  by  Petri,  and  payable  to  Ellis,  upon 
1  which  were  certain  credits.    Bald  note  re- 
tained a  vendor's  lien  upon  a  certain  lot  In 
the  city  of  Dallas,  being  lot  13  of  block  No. 
96,  which  was  sold  and  conveyed  by  Ellis 
to  Petri  on  said  20th  of  December,  1800; 
and  on  same  day  a  deed  of  trust  was  exe- 
cnted  upon  the  lot  by  Petri,  to  secure  the 
payment  of  the  note.    PlaJntifT  also  made 
defendants  to  the  suit  J.  M.  Avery,  J.  N. 
'  Wharton,  and  A.  O.  Wills,  who.  It  wu  a1- 
I  leged,  were  asserting  claim  to  the  lot  under 
'  purchase  from  Petri,  with  full  knowledge 
on  their  part,  at  and  before  their  purchase, 
of  plalntlfTs  Hens  upon  the  same.  Plaintiff 
prayed  Judgment  against  Petri  and  Ellis  for 
I  the  amount  dne  upon  the  note,  and  foreclo- 
'  sure  of  liens  upon  the  lot  against  all  the 
1  defendants.    "All  of  the  defendants  except 
j  ElUs  filed  only  a  general  demurrer  and  a 
!  general  denial.    In  addition  to  these,  Ellis 
'  alleged  various  defenses  specifically,  being 
-  substantially  the  same  relied  upon  by  his 
1  temporary  administrator  In  the  third  amend- 
ed answer,  filed  March  4.  1897.  in  the  dis- 
trict court  of  Galveston  county.    The  admin- 
istrator of  Ellis  excepted  to  the  cause  of  ac- 
tion of  the  plaintiff  sperlally,  upon  the 
ground  that  suit  had  not'  been  brought  upon 
the  note,  which  had  matured  eight  months 
I  after  December  20,  1^,  within  the  time  pre- 
i  scribed  by  the  statute,  but  that  the  liability 
I  of  Ellis  bad  been  sought  to  be  fixed  by 
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protest,  and  that  such  liability  of  an  Indors- 
er  could  not  be  fixed  by  protest  except  as 
between  merchants,  factors,  and  their 
agents,  and  that  the  protest  Itself  was  de- 
fective for  various  reastms  stated  In  the  ex- 
ertion; among  otbm,  that  upon  Its  face 
it  pretends  to  have  been  presented  at  the 
ofBce  of  Bills  In  Houston,  but  not  to  EUla 
In  person;  and  It  further  appears  upon  the 
face  of  the  protest  that  Ellis  had  no  office 
at  Houston,  and  did  not  live  there,  and  that 
demand  of  payment  was  made  of  EUls,  the 
indorser,  Instead  of  Petri,  the  maker  of  the 
Dote.  Other  exceptions  were  taken  to  the 
pleading  of  the  plaintiff,  which  It  Is  Immate- 
rial here  to  set  out  EUls  answered  by  gen- 
eral denial  and  by  special  answw,  to  the 
effect  that  the  note  and  protest  was  not  a 
contract  between  merchants,  factors,  or  their 
agents;  that  the  law  merchant  would  not 
allow  the  liability  of  Ellis  to  be  fixed  by 
protest,  and  that  the  protest  itself  was  de- 
fective for  reasons  unnecessary  here  to 
state;  that  suit  was  not  brought  to  the 
first  or  second  term  of  court;  that,  at  ma- 
turity of  the  note  and  certain  acceptances 
drawn  by  Petri  upon  one  Jones,  held  by 
plaintiff  as  collateral  security,  Petri  and 
Jones  were  solvent,  but  that  the  delay  of 
plaintiff  In  bringing  suit  upon  the  note  con- 
tinued until  they  bad  become  Insolvent,  there- 
by resulting  In  the  loss  of  financial  respon- 
sibility on  the  part  of  said  Petri  and  Jones; 
that  Kills  demanded  suit  to  be  brought  on 
the  note,  which  plaintiff  failed  to  bring,  and 
that,  by  the  carelessness  and  negligence  of 
plaintiff,  It  had  failed  to  collect  the  note, 
whereby  Ellis  was  relieved  from  responsi- 
bility thereon  as  indorser;  that  the  parcel 
of  land  upon  which  the  lien  existed  was  of 
sufficient  value  to  have  paid  the  debt  at  its 
maturity,  but  that  It  had  depreciated  in 
value  since,  and  thereby,  to  that  extent,  re- 
sponsibility of  Ellis  was  rtileved;  that  C.  O. 
EUls  purchased  under  a  lien  recorded  prior 
to  the  bringing  of  this  suit,  and  owned  one- 
half  of  the  land,  and  was  a  necessary  party 
to  the  suit,  and  should  be  made  a  party; 
that  the  plaintiff  neglected  to  collect  the  two 
acceptances  of  $2,fi00  drawn  upon  John  R, 
Jones,  and,  by  reason  thereof,  EUls  was  re- 
lieved to  this  extent  from  liability  upon  the 
note.  The  administrator  of  Ellis  prayed  that 
as  the  liability  of  EUls  had  not  been  fixed 
by  suit,  and  could  not  be  by  protest,  he  be 
discharged,  and  that.  If  not,  he  be  relieved 
to  the  extent  of  the  depreciation  in  value  of 
the  property,  and  be  credited  with  the 
amount  of  the  John  R.  Jones  acceptances, 
and  for  general  and  special  relief.  EUls,  in 
his  lifetime,  moved  to  change  the  venue  of 
the  case  from  Harris  county  to  Ft.  Bend 
county.  The  district  court  of  Harris  county 
granted  the  motion  to  change  the  venue,  but 
ordered  the  case  transferred  to  the  district 
court  of  Galveston  county,  and  of  this  ac- 
tion BUis  complained.  The  case  was  tried 
Id  the  district  coort  of  Galveston  county, 


over  the  protest  ot  the  administrator  of  El- 
11s,  he  claiming  that  this  court  had  no  juris- 
diction, and  that  the  cause  should  have  been- 
transferred  to  the  district  court  of  Ft.  Boid- 
county,  it  being  the  nearest  and  most  acces- 
sible courthouse  to  the  courthouse  of  Harris 
county.  The  trial  resulted  In  a  ver^ct  and 
Judgment  against  the  defendant,  as  tempo- 
rary administrator  of  W.  O.  EUls,  as  a  prin- 
cipal upon  the  note,  and  not  as  indorser,. 
foreclosing  the  Hen  as  to  aU  of  the  defend- 
ants upon  all  of  lot  13,  although  the  note 
was  given  as  a  vendor's  Uen  note  for  one- 
halt  of  the  lot  only.  The  verdict  and  Judg- 
ment were  entered  March  5,  1887.  Motion 
for  a  new  trial  was  filed  Biarch  6,  1807;  and,^ 
without  the  knowledge  or  authority  of  any 
of  the  parties,  the  district  court  of  Galves- 
ton county  overruled  the  motion,  and  en- 
tered notice  of  appeal  on  March  8, 1897.  On- 
March  26th,  the  defendant,  administrator  of 
Ellis,  moved  the  court  to  set  aside  the  order 
overruling  the  motion  for  a  new  trial,  upon 
the  ground  that  the  district  Judge  of  Gal- 
veston county  bad  never  heard,  read,  w  seen 
the  motion  for  a  new  trial,  and  had  over- 
ruled it  without  knowing  Its  contMits,  and 
that  this  action  was  taken  without  knowl- 
edge of  the  parties,  and  that  the  same  should 
be  Bet  aside,  and  the  motion  for  new  trial 
considered  and  granted  or  refnsM,  aa  the 
court  should  determine.  BiUs  of  exception 
were  presented  by  the  administrate  of  BU1» 
on  March  23d,  but  were  not  approved  by  the 
court,  upon  the  ground  that  they  were  pre- 
sented more  than  10  days  aft^  the  motion 
for  new  trial  was  overruled.  To  this  action 
ot  the  district  court  of  Galveston  county  the 
defendant  administrator  reserved  his  blU  of 
exceptions.  The  record  shows  notice  of  ap- 
peal as  entered  by  the  Judge  of  the  district 
court  of  Galveston  county,  the  same  being 
without  authority  of  any  of  the  parties  txy 
the  cause,  and  also  notice  of  appeal  given 
by  tbe  defendant  administrator  ot  Ellis.  In 
addition  to  notice  of  appeal,  petition  for  writ 
of  error  was  filed  by  the  administrator  of 
EUls,  and  this  cause  is  presented  In  the  court 
of  ^ivU  appeals  upon  appeal  and  writ  of  er- 
ror. 

The  first  assignment  of  error  Is  that  the  dis- 
trict court  of  Harris  county  erred  In  transfer- 
ring this  cause  to  Galveston  county,  because  it 
is  not  found  by  the  district  court  ot  Harrl» 
county  that  the  courthouse  of  Galveston  county 
is  the  nearest  courthouse  to  that  of  Harris 
county.  The  order  changing  the  venue  recites 
"that  the  court  has  heard  the  application  for  a 
cliange  of  venue,  and  tbe  reply  of  the  plaintiff 
thereto,  and  the  evidence,  and  that  the  venne 
should  be  changed;  and  It  appearing  to  tbe 
court  that  the  courthouse  of  Galveston  county 
is  for  sll  'practical  purposes'  the  nearest  court- 
house to  tbs  courthouse  of  Harris  county,  and" 
that  neither  party  resides  in  Galveston  county, 
and  that  aU  parties  can  procure  a  fair  trial  In 
that  county,  and  that  it  Is  probable  that  neither 
party  conld  have  a  fUr  and  impartial  Mai  Id- 
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any  other  ooonty  adjoining  Hairla  coonty.  it  la 
ordered  tbat  the  cause  be  transferred  to  Galres- 
ton  county."  If  tbe  recitals  in  this  wder  be 
troe,  tbe  dmnge  of  renne  to  Galreston  county 
was  not  erroneous.  What  the  evidence  was 
that  controlled  the  mind  of  tbe  court  In  reach- 
ing: 1(9  conclusions,  we  are  not  Informed.  We 
judicially  do  not  know  whether  GalTeston  conn- 
ty  courthouse  or  the  cour^use  of  Ft  Bend 
county  be  nearer  to  tbe  courthouse  of  Harris 
county;  nor  do  we  know  which  one  of  the  two 
courthouses  be  the  more  accessible  from  the 
courthouse  of  Harris  county.  The  words  "near- 
est for  all  practicable  purposes"  may,  we  think, 
be  held  to  be  equivalent  to  "most  accessible." 
But  whether  this  be  so  or  not,  In  the  absence  of 
tbe  evidence  which  tbe  court  had  before  it,  and 
which  Induced  it  to  make  the  change  of  venue 
to  Galveston  county,  we  cannot  hold  that  there 
was  error  In  making  the  order.  To  warrant  en 
appellate  court  In  reversbig  a  Judgmoit  and 
remanding  a  cause,  for  error  in  chan^ng  tbe 
venue  to  one  county  Instead  of  to  another,  In 
the  absence  of  evidence  tending  to  show  that 
the  appellant  had  not  had  an  Impartial  and  a 
fair  trial,  tbe  evidence  must  dearly  diow  tint 
tbe  change  of  venue  was  made  without  authw- 
Ity  of  law.  Tbe  evidence  before  us  do»  not  do 
this. 

We  are  also  of  the  c^Inlon  that  the  evidence 
does  not  show  Qiat  the  Judge  of  tbe  court  mak- 
ing the  change  of  venue  committed  error  In  de- 
clining to  file  hlfl  conclusions  of  law  and  tacU 
as  la  contended  b7  appeDant  under  his  fourth  as- 
signment of  error.  We  construe  tbe  statute 
making  It  tbe  duty  of  tbe  court,  npoa  ai^llca- 
tlon  by  a  party,  to  file  Its  conclusions  of  law 
and  tact  as  oUlgatoiy  upon  tbe  Judge  of  the 
court  csiiy  after  final  trial  of  the  cause  upon  Its 
moits,  and  aa  having  no  application  to  Inter- 
locutory orders  Or  decrees.  But,  whether  this 
construction  of  the  statute  be  correct  or  not, 
tbe  application  must  be  made  within  a  reason- 
able time  after  the  ord«  or  Judgment  to  which 
tbe  conclusions  refer  has  been  made  or  render^ 
cd.  In  tUs  case  It  seems  tbat  over  20  days 
elapsed  after  tbe  chuige  of  venue  was  made  be- 
fore the  plalnUfT  In  error  requested  the  Judge 
to  file  his  concluskus;  and  we  cannot  say 
that  tbe  Judge  was  wrong  In  holding  that  the 
abdication  was  not  made  within  a  reaaonable 
time. 

The  sixth  assignment  of  error  assails  the 
Judgment  of  the  district  court  of  Galveston 
county-  denying  the  motion  «r  (yipellant  to  re> 
mand  thla  cause  to  the  district  court  of  Harrla 
county.  The  record  disclosed  tbat  the  venue 
of  the  suit  had,  upon  motion  of  the  defendant 
Knis,  for  cause  allowed  by  statute,  been  chan- 
ged, and  that  the  judge  nuildng  the  change  had 
ordered  the  cause  to  be  transferred  to  the  dis- 
trict court  of  Galveston  county.  This  gave  the 
latter  court  jurisdiction,  and,  wh^n  that  was 
shown,  tliat  court  had  no  rigbt  to  decline  to  take 
cognizance  of  tbe  case;  nor  had  It  the  powM 
to  Inquire  whether  the  district  court  should  or 
should  not  have  removed  the  cniise  to  Pt  Bend 
county,  rather  than  to  Galveston  county. 


The  seventh  assignment  impugns  the  Judg- 
ment of  the  court  In  overruling  appellant's  ex- 
ceptions to  the  plalntltTs  petition.  One  of  the  ex- 
ceptlonsls  based  upon  tbe assumpQon that, under 
the  law  of  this  state,  the  llaUllty  of  an  Indorser 
can  be  fixed  by  protest  and  notice  only  In 
a  case  In  which  the  indorsement  Is  made  iqion 
negotiable  paper  arising  upon  a  transaction  be- 
tween merchants,  their  factors  or  their  agmta. 
It  Is  contended  that  tbe  present  statnte  autbor- 
Ixlng  and  regulating  protest  and  notice,  to  fix 
tbe  liability  of  Indoraers  and  drawers  of  nego- 
tiable paper,  is  In  Its  ettect  and  operation  the 
same  as  In  the  statute  In  force  In  this  state 
from  1S48  to  January  11.  1^  The  language 
of  the  ^esent  statute  Is  very  dlfferoit  from 
that  of  the  statute  enacted  In  1818.  That  stat- 
ute, by  express  words,  restricted  the  fixing  of 
the  liability  of  an  Indorser,  by  protest  and  no- 
tice, to  cases  In  which  the  paper  Is  Indorsed 
"Originated  In  transactions  between  merchant 
and  merchant,  their  factors  or  agenta."  The 
statute  In  force  when  the  note  here  sued  on 
was  executed,  and  when  tbe  same  was  present- 
ed (article  31S,  Itev.  St  1895)  declares:  "The 
holder  of  any  bill  of  exchange,  or  promissory 
note,  assignable  or  negotiable  by  the  law  mer- 
chant may  also  secure  and  fix  the  liability  of 
any  drawer  or  indoraa  of  such  bill  of  exchange^ 
or  promissory  note,  tcr  payment  thereof,  with- 
out snlt  against  tbe  acceptor  or  drawer  by  pro- 
curing such  bill  or  note  to  be  regularly  jrotest- 
ed  by  a  notary  public,  for  non-acceptance,  or 
non-payment  and  giving  notice  of  such  protest 
to  such  drawer  or  Indorser  according  to  the 
usage  or  custom  of  merchants."  This  collation 
of  the  two  acts  demonstrates  that  they  are  not 
the  same  In  their  operation  and  effect  The 
one  allows  the  liability  of  on  hidorser  to  be  fix- 
ed by  protest  and  notice  only  when  the  note  In- 
dOTsed  originated  In  a  transaction  between  mer- 
chants, tbeir  factors  or  agents;  and  the  other 
permits  the  liability  of  the  Indorser  of  any  note 
negotiable  by  the  law  merchant  to  be  secured 
and  fixed  hr  ivotest  and  notice.  If  the  note 
sued  on  Is  <me  whldi,  by  tbe  law  merchant 
negotiable,  the  exception  to  the  petition  was 
bad,  and  was  properly  overruled  by  the  court. 
Notes  framed  In  tbe  same  language  In  which 
tbe  note  In  question'  is  couched  were  by  the 
statute  of  3  Anne  declared  to  be  negotiable. 
And  this  statute,  we  are  told  tf  Ugh  authorl^. 
was  but  declaratory  of  the  law  merchant  Vide 
Parsons  on  Notes  and  BU1&  The  law  mer^ 
dunt  while  it  had  Its  cslgln  In  tbe  usages  and 
customs  of  the  merchants.  Is  not  at  the  jures- 
ent  day,  restricted  In  Its  iqwraUon  to  contracts 
or  llablUtieB  between  merchants  and  their 
agents;  and  but  for  the  earnest  insistence  of  ap- 
pellant In  bis  presentation  of  this  exertion, 
we  should  have  treated  It  as  scsrcely  wocQxy  of 
discussion. 

Tbe  other  exceptions  presented  under  tbls  as- 
signment, we  think,  were  not  well  takoL  The 
allegations  as  to  iHYttest  and  notice  were  suffi- 
cient Tbe  allegations  are  that  upon  maturl^ 
I  of  the  note,  It  was  legally  and  duly  pr»ented  to 
I  both  the  maker  and  the  indorser  (an  unnecessaiy 
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allegatioD,  It  wonld  seem,  as  to  the  Indorser), 
and  that  payment  was  demanded  ol  both  of 
them,  and  payment  refused  by  each  of  them, 
and  that  the  note  was  then  and  there  duly  and 
legally  protested,  and  notice  was  given  to  both 
the  maker  and  the  Indorser.  The  evidence 
shows  that  the  note  was  due  and  payable  in  the 
city  of  Houston,  and  that  the  maker  was  a  res- 
ident of  Dallas,  and  was  not  In  Houston  on  the 
day  on  which  the  note  was  protested,  and  that 
the  hidorser  of  the  note,  W.  O.  Ellis,  was  a 
resident  of  Ft.  Bend  county,  and  was  not  In 
Houston  when  the  note  was  presented;  so 
that.  In  fact,  no  demand  was  made  on  either 
the  maker  or  the  indorser.  But  the  evldmce 
.  was  not  objected  to  on  the  ground  of  variance; 
and  the  nonresldence  of  the  maker  relieved  the 
holder  of  the  note  of  the  necessity  of  making 
personal  demand  of  him  for  payment  The 
evidence  shows  very  satisfactorily,  we  think, 
that  the  Indorser  was  duly  notified  of  the  pro- 
test of  the  Dote  for  nmpayment  Ttie  testimony 
oZ  the  notary  was  admissible  to  supply  omis- 
sions In  the  protest,  as  to  donand  and  notice. 
2  Daniel,  Nefr.  Inst  S  069.  We  are  of  the 
opinion  that  the  protest  was  duly  and  legally 
made  by  the  notary  at  the  Instance  of  the  plain- 
tiff, and  notice  duly  given  to  EUls,  and  that  his 
liability  was  th^by  fixed,  as  the  Indorser  of 
the  note. 

His  liability  having  been  fixed  as  indorser 
of  the  note,  Ellis,  if  ho  dealred  to  avoid  the 
consequence  of  the  depreciation  of  the  mort- 
gaged property,  should  have  demanded  a 
sale  of  the  property  under  the  power  to  sell 
In  the  deed  of  trust  or  by  foreclosure  of 
the  lien,  by  suit  against  the  maker;  and 
having  failed  to  make  this  demand  of  the 
plaintiff,  he  was  not  entitled  to  charge  the 
bolder  of  the  note  with  the  depredation  of 
the  property,  for  which  the  note  was  given, 
between  the  nmtiirlty  of  the  note  and  the 
institution  of  the  suit 

The  contention  of  appellant  that  the  note 
Is  entitled  to  a  credit  to  the  amount  of  the 
two  acceptances  left  with  the  plaintiff  for 
collection  is,  we  think,  wholly  untenable. 
The  evidence  does  not  show  that  the  drafts 
drawn  by  Petri,  and  accepted  by  Jones, 
were  held  by  the  plaintiff  as  collateral  se- 
curity. But  if  we  assume  that  these  se- 
curities were  held  as  collateral  by  the  plain- 
tiff, the  evidence,  In  our  opinion,  exonerates 
the  plaintiff  from  liability  for  failure  to  re- 
alize upon  them.  When  the  acceptances  be- 
came due,  they  were  promptly  presented  to 
the  acceptor  for  payment  which  was  refus- 
ed, and  the  acceptances  returned  to  the 
plaintiff  by  Its  agent  as  noncoUectible;  and 
thereupon  the  president  of  the  plaintiff  went 
in  person  to  the  town  in  which  the  acceptor 
resided,  and  after  a  personal  interview  with 
him,  and  with  others  in  the  town,  lawyers 
and  merchants  and  bankers,  came  to  the  con- 
clusion that  the  acceptor  was  Insolvent,  and 
that  it  was  not  expedient  to  Institute  suit 
against  him.  And,  l>efore  the  maturity  of 
these  acceptances,  the  drawer,  Petri,  had 


made  an  assignment  of  his  assets,  and  was 
insolvent  The  conduct  of  the  president  of 
the  bank,  the  appellee,  in  the  premises,  was 
such,  we  think,  as  fully  discharged  the  ob- 
ligation of  the  bank  to  both  Petri  and  EUla. 
We  take  it  that  the  pledgee  of  collateral  se- 
curity is  not  without  discretion  in  deter- 
mining '  what  efforts  should  be  made  and 
what  agencies  should  be  employed  to  col- 
lect the  collaterals;  and,  so  long  as  bis  dis- 
cretion is  exercised  in  good  faith  and  with 
reasonable  judgment  be  Incars  no  liability. 
Vide  Coleb.  CoUat.  Sec.  S  85. 

There  are  but  few  of  the  remaining  as- 
signments, under  the  view  we  take  of  the 
case,  which  need  be  noticed  in  this  opinion. 
Under  the  twenty-eighth  and  twenty-ninth 
assignments.  It  is  insisted  that  the  trial 
court  erred  In  not  setting  aside  its  judgment 
in  overruling  appellant's  motion  for  a  new 
trial.  The  motion  for  a  new  trial  was  filed 
on  the  6th  of  March,  and  was  heard  and 
overruled  by  the  court  on  the  8th  of  March, 
when  appellant  and  bis  counsel  were  absent 
from  the  court  and  who  had  In  their  pos- 
session the  motion  and  the  papers  of  the 
cause.  The  motion  to  set  aside  the  order 
made  on  the  8th  was  filed  on  the  26th  of 
March.  Upon  hearing  the  motion  filed  on 
the  2eth,  the  court  refused  to  open  the 
Judgment  rendered  on  the  8th.  and  thereby 
deprived  the  appellant  of  the  privilege  of 
taking  certain  bills  of  exceptions  to  evidence 
admitted  upon  the  trial,  over  the  objection 
of  appellant.  While  the  refusal  of  the  court 
under  the  circumstances,  to  reopen  the  judg- 
ment overruling  the  motion  for  a  new  trial, 
may  have  been  a  discourtesy  to  counsel,  we 
cannot  say  that  the  court  abused  Its  discre- 
tion In  the  premises.  The  motion  was  doubt- 
less overruled  on  the  8th  upon  the  regular 
call  of  the  docket,  and  neither  the  absence 
of  appellant  and  his  counsel,  nor  the  fact 
that  the  court  may  never  have  read  the  mo- 
tion, can  affect  the  validity  of  the  judgment; 
and.  as  It  does  not  appear  from  the  record 
that  appellant  has  been  Injured  by  the  con- 
duct of  the  trial  judge  in  the  particular  com- 
plained of,  the  assignments  cannot  be  sus- 
tained. 

It  Is  urged  under  the  eighth  assignment 
that  the  court  erred  In  Instructing  the  Jury 
to  find  for  the  plaintiff,  because  the  record 
shows  no  evidence  that  appellant  was  the 
temporary  administrator  of  the  estate  of  the 
deceased  defendant  W.  O.  Ellis,  or,  If  such 
temporary  administrator,  that  appellant  w  ;is 
authorized  by  the  probate  court  of  Ft.  Bend 
county  to  defend  this  suit  The  appellant 
having  voluntarily  appeared  In  the  cause, 
and  alleged  In  his  answer  that  he  was  tem- 
porary administrator  of  the  estate  of  W.  O. 
Ellis,  and  was  recognized  by  the  trial  I'ourt 
all  through  the  trial,  this  court  must  pre- 
sume that  appellant  was  In  fact  the  tem- 
porary adminifitrntor  of  the  estate  of  Ellis, 
and  that  he  was  duly  authorized  to  defend 
this  suit  by  the  court  granting  him  tetters 

Digitized  by  Google 


Tex.> 


UOODY  T. 


LOOSCAN. 


621 


of  admlnlstratloiL  It  1>  also  objected  by 
apjwUant  tbat  the  JndEment  Is  i^alDst  bim 
and  tbe  defendant  Petri,  as  principals  upon 
the  note  sued  on,  while  the  defendant  Petri 
was  the  maker  and  Bllla  the  indorse  of  tbe 
note.  It  Gills  were  Urlng,  and  the  judg- 
ment bad  been  rendered  against  him  and 
Petri  as  principals,  ve  do  not  think  he  could 
object  to  tbe  form  of  tbe  Judgment,  for  the 
reason  that,  at  tbe  date  of  tbe  Judgment. 
Petri  was  InsolTent,  and  ^ras  so  at  the  in- 
stitution of  the  suit.  We  discover  no  error 
In  tbe  Judgment  and  It  must  be  affirmed, 
and  It  is  so  ordered.  Affirmed. 


MOODY  et  a!,  v.  LOOSCAN  et  al.i 
(Oourt  of  GitU  Appeals  of  Texas.    Jan.  6, 
1898.)  , 
Admin isTRATOK'a  Rale — Validitt — Propehtt  asd 

ISTBMEfT  CoNVBYBD— COMMUSITT  ISTBRBBT 

or  WiFK—JuDOEa— Disqualification.  ' 

1.  An  admiDistra tor's  sale  of  land  to  par 
debts,  ordom)  aud  made  about  15  years  after 
the  first  ndniinistrator  qiialifi(Hl,  was  not  void, 
onder  the  pnibate  law  of  1840,  which  rcinoyed 
the  fivf^ears  limitatioD  on  the  duration  of  an 
estate,  fixed  by  the  law  of  .Lotiisiana,  and  sim- 
ply required  an  order  of  court  to  continue  the 
aduiinistrntion  longer  than  one  year,  without 

firobibitin?  its  continuance  by  such  order  for  a 
onger  period  than  five  years, 

2.  Under  Act  Dec.  29,  1S49  (Hart.  Dig.  art. 
88U).  which  provided  that,  whenever  the  chief 
justice  of  the  county  court  should  be  absent  or 
dUqnalUed  by  "Interest  or  from  any  other 
cause,"  any  two  of  the  county  commissioners 
should  perform  his  duties,  where  the  chief  jus- 
tice was  a  creditor  of  an  estate  he  yms  disqual- 
ified to  act  in  proceedings  for  an  order  to  sell 
land,  and  for  confirmation  of  such  sale. 

3.  An  administrator's  sale  was  of  a  headright 
certificate  of  deceased,  as  well  as  of  the  land  on 
a  c«rtain  creek,  on  which  it  seemed  to  have 
then  been  located.  One  location  for  one-third  of 
a  leaeue  was  made,  for  which  the  patent  was 
iMoed,  and  another  certificate  was  issued  for 
tbe  unlocated  balance  of  two-thirds  of  a  league 
and  one  labor.  The  latter  certificate  was  lost, 
and  a  duplicate  by  virtue  of  which  the  land 
In  controversy  was  patented  was  issaed  in  its 
stead.  EHd,  that  by  the  administrator's  sale 
the  purchasw  acquired  the  whole  of  the  right  of 
the  estate,  and  that  this  right  attached  to  the 
right  of  the  oertlfieates  in  Ihelr  ehong^  forms, 
and  to  the  land  on  which  they  were  finally  lo- 
cated. 

4.  The  CMnmanity  estate  of  the  surviving 
wife  of  the  deceased  having  been  subject  to  the 
admlniBtratlon.  the  title  to  her  half  passed 
the  administrator's  sole. 

Appeal  from  district  court,  Harris  county; 
8.  H.  Brasbear,  Judge. 

Trespass  to  try  title  by  W.  G.  Moody  and 
others  against  M.  Looscan  and  others.  From 
a  Judgment  entered  on  a  verdict  directed  by 
tbe  court  In  favor  of  defendants,  platattlfTs 
appeal.  Affirmed. 

Stewart,  Stewart  A  Lockett,  for  appellants. 
M.  Looscan  and  F.  A.  Scbaefer,  fOr  appelleea. 

WILLIAMS.  J.  ThlB  was  an  action  of 
trespass  to  try  title,  brought  by  appellants 


1  Writ  of  error  denied  by  supreme  court. 


against  appellees,  to  recorer  610  acres  of 
land  patented  to  J.  W.  Moody  by  virtue  of 
duplicate  certificate  No.  140,  class  1,  iBsoecl 
by  the  commissioner  of  claims  November  25, 
1861,  in  lUu  of  certificate  No.  S767-386S,  for 
unlocated  balance  of  headrl^  certificate  tor 
said  Moodf,  the  certificate  for  the  unlocated 
balance  having  been  lost  Tbe  original 
beadrlght  certificate  was  numbered  183,  and 
was  Issued  February  8,  VBS8,  by  the  board  of 
land  commissioners  for  Harrlsburg  county. 
The  appellants  claim  tbe  land  In  controver- 
sy as  helra  of  Moody,  and  the  appellees 
claim  It  under  on  administrator's  sale,  made 
in  the  administration  of  tbe  said  Moody's 
estate  In  tbe  county  of  Harris.  The  appel- 
lants contend  tbat  the  administration  was 
void,  and  that  tbe  sale  passed  no  title.  Tbe 
proceedings  In  the  administration,  as  exhib* 
Ited  In  the  record,  are  stated  In  a  condensed 
form  In  tbe  brief  of  the  counsel  Cor  appellees 
as  toUows:  "John  W.  Moody  died  on  the 
20th  day  of  August,  1838.  and  on  the  6tb 
day  of  September,  1838,  hia  son-ln-Iaw  M. 
R.  Goheen  filed  petition  for  letters  of  ad' 
ministration,  and  be  was  tbere^ter  appoint- 
ed and  qualified  on  the  27th  day  of  Decem- 
ber, 1839.  On  November  SO,  184(^  on  mo- 
tion (rf  M.  B.  Goheen,  administrator  of  tbe 
succession,  and  a  showing  to  tbe  aatfbfae- 
tlon  of  tlw  court.  It  was  ordered  that  the 
business  of  tbe  succession  be  continued  until 
tbe  AprU  tenn,  18*1,  for  a  final  setUement. 
and  on  the  same  day  there  was  granted  an 
order  of  sale  of  the  perishable  proper^  of 
said  estate.  Said  administrator  filed  a  re- 
port, representing  that  he  *baa  dlsco^rered 
that  the  personal  assets  under  his  control, 
as  administrator,'  etc,  'are  not  snffldoit  to 
satisfy  and  discharge  the  different  dalma 
filed  against  said  estate.  Inasmuch,  tiiere- 
fore,  as  a  deficiency  of  nearly  twenty-five 
hundred  dollars  has  been  found  to  exist  aft- 
er the  sale  of  the  entire  personal  property 
ot  said  estate,  your  honw  Is  prayed  to  Issue 
an  order  authorizing  your  petitioner  to  pro- 
ceed and  sell  according  to  law  so  much  of 
the  realty  of  said  succession  administered  on 
by  your  petitioner  as  wUI  be  suffidoit  to 
meet  and  cancel  all  the  outstanding  debts  of 
said  succession,'  etc.  Prayer  of  petitioner 
granted  at  May  term,  1811.  At  the  January 
term.  1812,  owing  to  tbe  death  of  tbe  ad- 
ministrator's attorney  and  Inability  of  ob' 
talnlng  access  to  the  necessary  papers,  es- 
tate  was  'continued  until  next  term.'  and  at 
February  term,  1&12,  continued  untU  further 
orders.  At  April  term,  1812,  the  adminis- 
trator represents  that  there  are  unpaid  debts 
agitinst  the  estate,  which  require  tbe  aale 
of  property  to  satisfy  them,  and  he  'asks 
that  the  time  of  administration  be  prolonged 
and  continued  for  one  year,'  which  prayer 
was  granted.  The  petition  of  M.  B.  Qoheen, 
administrator,  praying  for  an  alias  order  of 
sale  of  tbe  realty  of  the  estate  for  tbe  pur- 
pose of  paying  off  tbe  debts  of  the  est" 
was  granted  at  the  June  term.  1813. 
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prateers  appointed  Angugt  5, 1843,  and  on  In- 
ventory and  appraisement  filed  September  6, 
1843.  At  tbe  October  term,  1843,  tbe  appli- 
cation of  tbe  widow  of  deceased  for  her 
dower  to  be  set  off  was  rejected,  because  tbe 
parties  In  Interest  not  being  named  so  that 
citation  be  served  npon  tbem.  *At  the  No- 
vember term,  1843,  Administrator  M.  R.  Oo- 
heen  was  ordered  to  give  txind  with  new 
security,  and  several  and  snndiT  orders  ren- 
dered thereon  at  tbe  January,  February, 
March,  April,  May,  and  June  terms,  1844, 
and  estate  continued  at  July  term  to  next 
term  of  court,  and  new  bond  was  filed  and 
approved  Aogiut  term,  1A14.  On  April  28, 
1815,  and  July  17,  ISIO,  orders  relating  to  a 
debt  against  tbe  estate,  upon  which  primary 
Judgment  was  rendered  on  August  25,  1&15, 
and  final  Judgment  on  August  28,  1845.  At 
the  February  term,  l^.  It  was  ordered  that 
summons  issue  to  the  administrator,  requir- 
ing blm  to  report  at  the  next  term,  and  sum- 
mons thereon  Issued  March  2,  1849,  and  alias 
on  April  2,  18^.  At  the  July,  August,  and 
October  terms,  1849,  the  administrator  was 
ordered  to  show  cause  why  the  estate  should 
not  btf  settled  up.  Estate  continued  to  Oc- 
tober and  November  terms,  1810.  At  tbe 
December  term,  1849.  It  was  again  ordered 
that  the  administrator  file  an  annual  r^wrt, 
and  that  an  lUtaehment  Issue,  requiring  tbe 
Bh^ff  to  have  the  said  administrator  In  open 
court,  at  tbe  next  term,  to  make  annual  re- 
port and  estate  stand  continued.  At  Jan- 
uary term,  1860,  an  alias  attacbment  was 
ordered,  and  estate  continued.  Alias  at- 
tachment returned.  'Executed  on  the  22tl  of 
February,  by  attaching  tbe  body  of  M.  R 
Qobeen,  and  he  having  refused  to  obey  my 
authority,  and  refnsed  peremptorily  to  sum- 
mit, and  not  having  time  to  summon  suffi- 
ctrait  assistance  to  execute  tbe  writ,  I  return 
the  writ  executed,  and  defendant  baring 
broke  my  cnatody.'  Bstete  continued  at  the 
February,  March,  April,  May,  June,  and  July 
terms,  18S0.  At  tbe  August  term,  1860,  *lt 
having  been  represented  to  tbe  court  that 
M.  R.  Goheen,  late  administrator  of  this  ea- 
tate.  Is  dead,  it  to  therefore  ordered  that  the 
suggestion  be  placed  on  record,  and  further 
ordered  that  tbe  business  of  tbe  estete  be 
continued,'  and  agidn  continued  at  Septem- 
ber term,  186a  Tbe  petition  of  C  H. 
Stemes.  filed  November  21,  1861,  r^resents 
that  tbe  estete  of  J,  W.  Moody,  deceased, 
has  now  been  opened  In  the  probate  aiid 
coun^  court  of  said  county  since  the  year 
18—,  that  the  last  administrator  died  some 
time  during  last  year,  without  closing  his 
accounte  or  settilng  the  said  estate;  that 
your  petitioner  Is  a  creditor  to  a  conalderahle 
amount;  and  that  there  are  unpaid  debts; 
whereupon  he  asks  to  be  apjralDted  admm- 
Istrator,  with  usual  powers,'  etc.;  and  the 
onler  of  court,  March  31,  1851,  appointing 
The  said  Sternea  administrator.  Kstate  con- 
tinued from  month  to  month  from  June 
term,  1801,  to  May  term,  1852.    Boud  and 


oath  of  said  Sternea  aa  administrator  filed 
and  approved,  and  also  an  Inventory  filed 
June  2,  1852,  containing,  among  other  Items, 
tiie  following:  'One  league  and  labor  of 
land,  tbe  headrlght  of  John  W.  Moody,  lo- 
cated oa  headwater  of  Spring  a«ek,  Harris 
and  Orlmes  counties,  fOOO.'  June  S,  1852, 
bond  and  Inventory  filed  by  Sternes  as  ad- 
ministrator ordered  recorded,  and,  be  hav- 
ing qualified,  letters  of  administration  Is- 
sued to  hluL  Tbe  petition  of  C.  H.  Stemes. 
administrator,  filed  June  2,  1852,  shows  sev- 
eral debts  against  the  estate,  and  praya  for 
an  order  to  sell  the  'league  and  labor  of 
land,  the  beadrlgbt  of  said  J.  W.  Moody, 
deceased,  on  Spring  creek,  in  Harris  coun^. 
and  also  tbe  one-tbird  of  a  league  of  land, 
the  headrlght  of  J<^  Ohrtotophor.*  Order 
of  sale  granted  June  5, 1852.  Orders  of  sale 
of  *one  league  and  labor  of  laud,  tbe  bead- 
right  of  John  W.  Moody,  lying  on  tbe  bead 
of  Spring  creek.  In  Harris  and  Grimes  coun- 
ties, and  for  a  mora  full  description  the  sur- 
vey and  field  notes  in  tbe  Harris  district 
Bun'cyor's  office  is  referred  to*;  and  ordered 
that  tbe  ratete  be  continued.  Estate  con- 
tinued from  term  to  term  from  May  term. 
1SD2,  to  January  term,  1808.  Petition  of 
widow,  Mary  (or  Polly)  Moody,  by  W.  a 
Moody,  agent,  to  have  set  aside  to  her  prop- 
erty for  her  snppCHt  and  maintenance,  etc., 
filed  November  29,  1852.  At  the  February 
term,  1863,  upon  the  foregoing  application, 
and  It  appearing  that  s^d  Polly  Moody  and 
tbe  other  heirs  of  the  decedent  <Jolin  W. 
Moody)  had  transferred  and  released  to  the 
administrator  and  creditors  of  said  estete 
all  tbe  balance  of  property  to  be  adminis- 
tered for  tbe  benefit  of  tbe  creditors  of  said 
estate,  100  acres  of  land  in  Grimes  county, 
together  with  the  Improvements  thereon  (de- 
scribed by  field  notes),  was  set  apart  to  the 
said  widow  as  her  homestead,  and  In  lieu 
of  aU  tbe  Interest  In  said  estate.  Applica- 
tion tot  order  of  sale,  by  C.  H  Stemes.  ad- 
ministrator, and  at  February  term,  1^,  or- 
der of  sale  granteu  for  'one  league  and  labor 
of  land  in  Harris  county,  on  Spring  CTeek. 
surveyed  by  virtue  of  tbe  beadrlgbt  certifl- 
citte  of  said  Moody,  togetber  with  the  said 
certificate,  and  all  righto  accruing  or  to  ac- 
crue from  tbe  state  of  Texas,  by  virtue  of 
said  certificate.*  Estate  continued  at  Fel>- 
ruary,  March,  April,  and  May  terms,  1853. 
Petition  of  O.  A.  Elsber  alleges  that  C.  H. 
Stemes,  who  at  a  former  term  was  appointed 
administrator  de  bonis  non,  died  without  dos- 
ing saideatete  or  accomplishing  anybnalness 
therein  except  that  a  decree  was  entered  giv- 
ing to  the  widow  100  acres  of  land  as  a 
homestead,  and  that  he  was  requested  by 
one  of  the  creditors  to  administer  said  es- 
tete; wherefore  be  pr^s  tbat  he  be  appoint- 
ed admluistrator  de  bonis  non.  Order  of 
court  made  at  June  term,  1853,  appointing 
O.  A.  Fisher  administrator  of  the  estate  of 
Jolm  W.  Moo^,  deceased,  and  appointing 
appraisers  to  return  on  Inventory.    The  es- 
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4ate  wu  coatinned  at  the  July.  August,  Sep- 
tember, October,  and  NoTember  terms.  1S53. 
Another  petition  filed  by  O.  A.  Fisher  on 
December  15,  1868,  wherein  he  alleged  that 
he  had  theretofore,  on  the  2d  d^  of  July, 
1868.  filed  Us  petition  for  admlnlstratlQtt, 
and  that  he  was  thereafter,  at  the  June  term 
4>(  said  court,  1863,  appointed  administrator 
of  said  estate,  but  had  not  qualified  as  such, 
and  that,  untess  his  said  appointment  Is  still 
In  force,  said  estate  Is  again  vacant  and  mth 
Ject  to  admlnlffttatlon  under  the  orders  of 
the  court,  and  refers  to  said  petition  there- 
tofore filed  by  him,  and  realleges  the  parts 
therein  contained,  and  asks  to  be  appointed 
administrator  of  said  decedent's  estate,  etc. 
An  Inventory  and  appraisement  filed  Decem- 
ber 28,  1853,  Including  one  league  and  labor 
certificate  and  field  notes  of  a  surr^  on 
Spring  creek.  Oath  and  bond  of  O.  A.  Fish- 
er, as  administrator,  filed  December  28,  186S. 
Petition  for  order  of  sale  filed  December  28, 
1853,  wherein  O.  A.  Fisher,  administrator  of 
the  estate  of  J.  W.  Bloody,  deceased,  alleges 
that  an  order  was  granted  to  the  former  ad- 
mtaHatrator,  C  H.  Sternes,  to  sell  the  said 
one  league  and  labor  of  land  on  Spring 
creek,  there  being  no  other  property  on  the 
Inventory  that  can  be  sold  to  advantage  to 
pay  the  debts  of  the  estate,  and  recites  a 
number  of  the  debts  and  claims  recognized 
1>y  former  administrator,  and  that  there  are 
no  assets  in  his  hands  to  pay  any  of  the 
foregoing  debts;  wherefore  he  asks  that  an 
order  be  granted  for  the  sale  of  the  certifi- 
cate to  the  league  and  labor  of  land,  the 
faeadrlght  of  decedent,  together  with  the 
survey  made  under  and  by  vhrtue  of  said 
certificate,  and  all  rights  to  the  land  so  sur^ 
veyed  that  nu^r  belong  to  or  accrue  to  the 
«state  of  said  decedent  by  virtue  of  said 
survey  and  any  action  of  the  C(»nmlR8ioner 
of  the  general  land  office  thereon.  At  the 
]>ecember  term,  1863,  an  order  was  entered 
reciting  that  *Uie  Hon.  Harvey  H.  Allen, 
■chief  justice  at  Hanis  coun^  court,  being 
Interested  as  a  creditor,  vacated  the  bench, 
And  John  Vlven  and  Tlios.  'White,  associate 
■commlssiOTiers  of  said  court  having  taken 
the  same,  and  appointed  O.  A.  Fisher  ad- 
mlnlBttatcv  de  boi^s  non  of  the  estate  of  John 
W.  Moo^,  deceased,  approved  Uiventory  and 
bond  filed  by  him,  and  letters  of  adminis- 
tration Issued  to  him,  and  ordered  that  the 
admUilstrator  sell  the  certificate  of  headrlght 
of  <me  league  and  labor  of  land  granted  to 
John  W.  Moody,  together  with  the  survey 
made  tmder  and  virtue  of  said  cerUflcate, 
and  all  rights  to  the  land  as  surveyed  In 
Harris  county  on  ^ring  creek  that  may  be- 
long or  accrue  to  the  estate  of  said  decedent 
virtue  of  said  survey.*  Admbiistrator's 
report,  filed  March  4,  1864,  referring  to  the 
order  of  sale  directing  him  to  sell  the  certifi- 
cate of  headright  of  one  league  and  lalxtr  of 
land  granted  to  John  W.  Moody,  together 
with  the  survey  made  under  and  by  virtue  of 
the  said  certificate  on  Spring  creek,  In  Har- 


ris county,  and  all  rights  to  the  land  as  sur- 
r^ed  that  may  belong  to  or  accrue  to  the 
estate  of  said  decedent  by  virtue  of  said 
survey  and  any  action  of  the  commissioners 
of  the  general  land  office  thereon,  and  re- 
ports the  sale  of  'the  said  certificate  of  one 
league  and  labor  of  land,  together  with  said 
survey  made  under  and  by  virtue  of  the 
same,  and  located  on  Spring  creek,  partly  In 
Harris  county,  and  all  the  rights  to  the  land 
as  surveyed  that  may  belong  to  or  accrue  to 
the  estate  €t  decedent  by  virtue  of  ndd  sur* 
vey  and  any  action  of  the  commissioners  of 
the  general  land  office  therein  and  thereon/ 
said  sale  being  to  Harvey  H.  Allrai  for  the 
sum  of  ^00,  and  asks  tliat  the  sale  be  con- 
firmed, and  for  authority  to  make  title  to 
the  purdiaser.  At  the  February  term,  1864, 
the  chief  justice,  Harvey  H.  Allen,  being  in- 
terested In  this  estate,  called  to  the  bench 
associate  commissioners  of  the  county  court, 
Thomas  White  and  JiAn  Vlven,  who  pre- 
sided In  this  case.'  In  the  matter  of  the 
report  of  sale  of  land  b^onglng  to  this  es- 
tate, filed  at  this  term,  said  report  having 
been  examined  and  inquired  into,  and  It  ap- 
pearing to  the  court  that  said  sale  was  ocm- 
ducted  In  all  respects  according  to  law  and 
the  order  of  sale.  It  Is  Hmefore  ordered,  ad- 
judged, and  decreed  the  court  that  said 
sale  be  approved  and  In  all  reqtects  con- 
firmed,' and  also  ordered  that  O.  A.  Fisher, 
administrator,  execute  and  driver  te  Har- 
vey H.  Allen,  the  purchaser  at  said  sale,  a 
deed  and  transfer  of  the  title  and  Interest  of 
said  estate  in  and  to  the  headrlght  certifi- 
cate Issued  to  John  W.  Moody  tw  one  lei^ue 
and  labor  by  the  board  of  land  commission- 
ers of  Hanis  coun^,  together  with  the  sur- 
vey made  under  and  by  virtue  of  the  same, 
and  kkcated  on  Spring  cxeek,  partly  in  Har- 
ris county;  and  all  rlgfate  to  'the  land  so 
surveyed  that  may  b^ong  to  or  accrue  to 
the  estate  of  said  decedent  by  virtue  of  said 
survey  or  any  action  of  the  commissioners 
of  the  general  land  office  therein';  also  ocder^ 
Ing  that  the  estete  be  continued."  other 
proceedings  occurred  subsequently,  which 
we  deem  It  unnecessary  to  state,  as  they  do 
not  affect  title  title  to  this  land.  They  show 
that  the  administrator  presented  a  final  ac- 
count, which  was  never  acted  upon  so  far 
as  it  appears  from  the  record. 

The  contention  of  appellants  Is  that  the  dura- 
tion of  the  administration  was  limited  by  the 
law  of  Louisiana,  under  which  it  was  taken 
out,  to  the  term  of  one  year,  unless  longer 
continued  by  order  of  the  court,  and  that  It 
was  limited  absolutely  to  a  period  of  five 
years,  beyond  which  It  could  not  be  ositlnued. 
But  the  probate  law  of  1840  removed  the  five- 
years  limitation,  simply  requiring  an  order 
from  the  court  to  continue  the  administration 
longer  than  one  year,  but  not  prohibiting  Its 
continuance  by  such  order  for  a  longer  time 
then  five  years.  Boyle  v.  Forbes,  9  Tex.  35. 
It  affirmatively  appears  that  this  admlnist'~ 
tkm  was  contlnmd  wltliout  auy^coDSlde  . 
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Interval  between  the  proceedings  up  to  1845. 
and  It  moat  be  presumed,  it  necessary,  from 
ttie  subsequent  action  of  the  court,  that  Its 
continuance  for  a  longer  period  was  author- 
ised. In  other  words,  tbe  record  of  the  pro- 
bate proceedings  conduslTOly  shows  that  the 
administration  was  never  concluded,  prior  to 
the  sale  In  question;  and,  as  there  was  no  law 
which  arbitrarily  put  an  end  to  It,  it  follows 
that  appellants'  contention  cannot  be  soatain- 
ed. 

Another  ground  relied  upon  by  appellants  to 
avoid  the  sate  Is  tliat  the  orders  of  sale  and  of 
confirmation  were  made  by  two  commission- 
era,  acting  in  the  place  of  tlie  chief  Justice  he- 
cause  of  his  disqualification,  when  he  was  not, 
by  law,  disqualified,  and  when,  If  be  was,  the 
commissioners  were  not  authorised  by  law  to 
enter  such  orders.  But  nnder  the  provisions 
of  the  act  of  December  29,  1S49  (Hart.  Dig. 
art.  S36),  we  tbinlc  it  dear  that  the  chief  jus- 
tice was  disQuallfied,  and  that  the  two  commis- 
sioners were  empowered  to  compose  the  court 
and  to  enter  all  such  orders  as  tliese  in  ques- 
tion. Tliat  article  Is  as  follow:  "Be  it  en- 
acted by  the  legislature  of  the  state  of  Texas, 
that  whenerer  the  office  of  chief  Justice  of  any 
coun^  court  \p  this  state  is  vacant,  or  when- 
ever the  chief  Justice  of  any  county  court  In 
this  state  shall  be  absent  frmu  the  county,  or 
unable  to  discharge  the  duties  of  his  office,  or 
shall  be  disqualified  from  attending  to  the  du- 
ties of  bis  office^  by  reason  of  Interest,  or  from 
any  other  cause,  then  any  two  of  the  coimty 
commlsriongs  of  such  county  shall  have  power 
to  do  and  perform  all  tbe  duties  of  chief  Jos- 
tloe  of  the  county  court"  Burks  t.  Bennett* 
tl2Tex.  277. 

Appellants  further  assert  Oiat,  although  the 
administration  and  sale  under  it  be  upheld.  It 
still  does  not  appear  that  the  purchaser  at  the 
sale  acquhred  title  to  the  land  In  contror^rsy. 
The  adrohUstrator's  sale  was  of  the  beadrlght 
certificate  of  J.  W.  Moody,  as  well  as  of  the 
land  on  Spring  creek,  upon  wbldi  It  seems  to 
have  then  been  located.  Ihe  several  certifi- 
cates •and  fl^  notes,  with  their  IndorBements 
from  the  land  office,  which  were  Introduced  by 
appellees,  indicate  that  the  location  upon 
Spring  oeek  was  never  jterfeeted  into  title,  or 
at  least  that  it  was  not  perfected  for  the  league 
and  Ubor  to  which  the  cortlflcate  entitled  tbe 
holder;  for  It  appears  tliat  one  locatkm,  for  one- 
third  of  a  league,  was  made,  for  which  the 
patent  was  Issued,  and  that  the  certificate  No. 
370I-38US  was  Issued  for  tbe  unlocated  bal- 
ance of  twcKblrds  of  a  league  and  one  lalxw. 
This  certificate  was  tost,  and  the  duplicate  No. 
148,  by  virtue  of  which  the  land  In  controversy 
was  patented,  was  Issued  In  Its  stead.  It  is 
very  clear  .that  by  the  administrator's  sale  the 
purchaser  acquh-ed  the  whole  of  the  right  of 
the  estate,  and  that  this  right  attadied  to  each 
of  Qie  certificates  in  their  changed  forms,  and 
to  the  land  iqHm  which  they  were  finally  lo- 
cated. 

It  appears  from  the  evidence  tbat  the  wife  of 
J.  W.  Moody  survived  blm.  and  that  the  hud- 


right  oertiflcate  was  their  community  property. 
Appellants  are  tbe  heirs  of  Mrs.  Moody  also, 
and  they  assert  that  the  title  to  her  tialf  of 
the  certificate  did  not  pass  by  the  sale.  This 
position,  also,  must  be  overruled.  The  whole 
of  the  community  estate  was  subject  to  the  ad- 
ministration, and  was  administered  as  the  ea> 
tate  of  one  person.  Oorzlne's  Heirs  v.  WQ- 
llams,  86  Tex.  490,  22  S.  W.  309;  Soye  v.  He- 
Calllster,  18  Tex.  90.  The  court  bdow  prop- 
erly instructed  a  verdict  for  the  defendants. 
The  Judgment  Is  therefore  affirmed.  Affirmed. 


SOWLETT  et  nl.  v.  WIIXIAHSCKf. 
(Court  of  Cvll  Apiienls  of  Texas.    Jan.  20, 
1898.) 

J  L'I>G  H  EMT— VaLIUITT— iKJCaOnOK. 

1.  A  Judjrment  rendered  by  the  conrt  of  dvit 
appeals  against  a  surety  on  an  appeal  hood, 
n'lio  Imd  ht^cn  releaeod  by  appellant  s  aiteratioo 
of  the  bond,  was  not  absolutely  void,  since  the 
cotirt  had  jurisdiction. 

2.  Where  defendant  in  an  erroneons  judg  ■ 
ment  learned  of  the  judsment  during  the  tenii 
at  which  it  was  renderco,  and  did  not  apply  to 
the  court  during  sucli  term  for  relief,  he  could 
not  afterwards  enjoin  its  execution. 

Appeal  ^m  district  court,  Jackson  county; 
T.  S.  Reese,  Judge. 

Action  by  J.  N.  Williamson  against  J.  O. 
Ron-lett  and  others  for  an  Injunction.  From 
a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed and  rendered. 

J.  M.  Moore,  J.  D.  Owen,  and  J.  O.  Row- 
lett,  for  appellants. 

WILLIAMS.  J.  Appellee,  on  the  12th  day 
of  Februazy,  1807.  obtained  an  Injunction  to  re- 
strain the  enforcement  of  an  execution  Issued 
out  of  this  coturt  on  tbe  Ist  day  of  December, 
1S96,  upon  a  Judgment  rendered  by  Qds  court 
cm  the  27th  day  of  Febmary.  1806,  in  a  cause 
In  whidi  H.  L.  White  was  aweUant  against 
Rowlett,  as  anieUee,  1^  -which  th#  coat  ct  ap- 
peal was  adjudged  agahist  White,  aa  prlndpol, 
and  WllUamaon,  the  present  anTeUee^  and 
James  Power,  as  sureties  iqion  Us  ^veal  bond. 
The  ground  npon  vrtiich  the  Injimctioa  was 
sought,  briefly  stated,  was  that  appellee  had 
agreed  with  White  to  sign  tbe  appeal,  bond  od 
condition  that  Wliite  would  obtain  the  ^gna- 
ture  of  (me  Christy,  as  co-surety,  and  deposit 
with  Christy  certain  collateral  security  to  tndem- 
nify  tbe  sureties;  that  White  bad  deposited  tbe 
collateral  with  Clirlsty.-and  obtained  his  signa- 
ture, and  that  Williamson  had  then  signed  the 
bond,  and  it  bad  beoi  filed  with  and  approved 
by  tbe  clerk,  but  subsequently,  without  the 
knowledge  or  consent  <MC  Williamson,  White  had. 
with  Uie  consent  of  the  derk,  wtttxtiawn  the 
bond,  erased  tbe  name  of  (3hilsty,  and,  tn  his 
■tead,  procured  the  signature  of  Power,  witb 
whom  the  collnteml  was  deposited,  bavlng  been 
withdrawn  from  tbe  possesplon  of  Cbrlsty  for 
tbat  purpose;  and  that  the  bond,  tbna  altered, 
had  been  filed  and  appeared  anew,  the  original 
indoi-sements  lielng  erased.   It  waa  not  aUeged 
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or  sbawa  tbat  Rowlett  was  connected  wltb  or 
knew  auj  thing  about  these  tranaactlooB.  It 
was  alleged,  and  there  were  evidences  to  show, 
that  Williamson  knew  nothing  of  the  alteration 
of  the  bond  until  after  the  rendltiosa  of  the 
judgment  In  this  court  It  was  not  alleged  that 
he  did  not  know  of  it  before  the  end  of  the  term 
at  which  tiie  judgment  was  rendered,  and  It 
appeared  at  the  trial  tbat  he  did.  Tba  court 
below,  upon  these  facta,  perpetuated  tlie  In- 
junction, and  adjudged  tbat  the  judgment 
against  WlUlauson  was  nuU  and  void.  The  as- 
Biguments  of  error  question  the  stifficieiKy  of 
the  pleadings  and  evldencs  to  sustain  this  ludg- 
m^nt. 

The  case  is  not  bribed  for  appellee,  and  thax 
are  no  fliidings  of  ths  court  in  the  record.  Tlie 
only  information  given  as  to  tlie  theory  upcm 
which  the  judgment  Is  based  is  the  adjudication 
tbat  the  Judgment  enjoined  is  void.  We  do  not 
think  tbat  prc^^osltloa  la  true.  Wben  the  ap- 
peal bond,  in  accordance  with  law,  was  Sled, 
the  jurisdiction  of  this  court  attached.  It  in- 
cluded tlie  power  over  tbe  sureties,  signing  the 
bond,  to  render  such  judgment  against  them 
as  tbe  determination  of  tbe  appeal  made  proper. 
To  say  that  It  bad  not  such  jurisdiction  over 
tliem  when  tbe  cause  was  decided  is  equivalent 
to  asserting  tbat  It  could  be  tujtea  away  by  the 
action  of  tbe  appellant,  tbe  clerk,  and.  one  of 
the  sureties,  witliout  tbe  consent  of  tbe  appel- 
lee or  of  the  court.— a  proposition  which  can* 
not  for  a  moment  be  conceded.  Having  once  ac- 
quired Jurisdiction  ovec  tbe  case  and  over  the 
parties  to  tbe  bond,  the  appellate  court  had 
power  to  ascertain  such  matters  of  fact  as  were 
necessary  to  Its  proper  exercise.  Rev.  St. 
1805,  art  998.  Its  judgment  declaring  the  Ua- 
bUIty  of  the  persona  who  had  signed  the  bond, 
and  thereby  become  amenatde  to  its  power, 
could  not,  therefore,  he  a  nullity.  In  this,  the 
case  la  clearly  distinguished  from  tliat  of  Sta- 
ploton  r.  Wilcox,  1»  Tex.  Civ.  App.  044.  21  S. 
W.  972,  in  which  It  was  held  that  a  judgment 
of  the  supreme  court  agahist  a  person  whose 
name  appeared  on  the  appeal  Iiond,  but  who 
had  not  in  fact  signed  It.  was  rendered  witliont 
jurisdiction,  and  was  void,  and  that  the  district 
court  had  power  to  enjoin  an  execution  issued 
upon  It.  No  jurlsdIcUon  over  tbe  complainant  In 
that  case, had  ever  attached.  Here  tbe  reverse 
Is  true.  That  this  court  bad  the  power,  had  It 
been  Invoked,  to  Inquire  into  tbe  matter,  now 
iet  up  by  appellee,  to  determine  whether  ap- 
pelbint  and  Christy,  or  appellant  and  Power,  or 
all  three,  were  liable  on  tbe  appeal  bond,  is,  we 
think,  manifest  from  the  language  of  tbe  stat- 
ute. In  any  view  that  might  have  been  taken 
as  to  tbe  liability  of  these  parties,  the  court 
would  have  had  jurisdiction  over  tbe  appeal, 
and  to  inquire  and  ascertain  which  ones  of 
tbem  were  responsible  as  sureties.  Such  ascer- 
tainment would  have  been  "necessary  to  tbe 
proper  exercise  of  Its  jurisdiction."  Cruger  v. 
Mccracken,  87  Tex.  5t«,  30  S.  W.  537;  Hart 
T.  Mills,  31  Tex.  304,  and  authorities  there  cit- 
ed. 

As  this  court  had  jurisdiction  over  that  ap- 
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pesl  and  the  stgoers  of  tbe  appeal  tuod.  It  must 
follow  that  its  judgmrat,  determlnlnff  thehr  Jin- 
blllty.  even  if  erroneous,  because  of  the  exlst- 
«ice  of  facts  not  made  to  appear  was  yet  viUld 
until  sat  aside  by  some  proper  proceeding.  If  it 
be  true  tba^  by  tbe  facts  shown  In  ttals  case, 
Wliliamson  was  oelessed  ftom  UabUlty  upon  tbe 
bond,— which  we  do  not  bold,— tbat  constituted 
a  defense  to  it  which  It  was  Incumbent  on  blm 
to  aasot  at  tbe  proper  time,  and  In  a  pvoper 
manner.  If  sucb  defense  existed,  and  be  was, 
without  fault  OE  neglect  on  bis  part,  prevented 
from  asaerting^^  It  In  this  court.  It  may  be  true 
that  the  district  court,  exercising  the  powers  of 
a  court  of  equity,  could  give  blm  relief,  cxai' 
formably  to  the  prioclplae  upon  wbleb  sucb 
courts  are  accustomed  to  grant  relief  against 
oth»  JudgmentB,and  that  tbe  fact  that  tbe  Judc> 
ment  was  rendered  by  an  ai^ellate  tribunal 
would  be  no  bar  to  exab  rellet  But,  in  our 
opinion,  he  has  failed  to  show  such  a  case.  He 
learned  of  the  Judgment  during  the  term  of  tlie 
court  at  which  It  was  rendered,  whan  be  could 
still  have  moved  for  a  correction  of  It,  and 
made  known  the  facts  i^mn  which  a  proper 
judgment  could  have  been  based.  Upon  an  ap- 
pll(»tion  this  court  could  have  ascertained 
which  was  tbe  true  appeal  bond,  and  who  were 
the  parties  liable  upon  It  Chirlsty,  as  a  party 
to  it  could  have  been  adjudged  liable  along 
with  idalntlff.  An  Injunction  to  restrain  a 
judgment  against  a  party  not  served,  and  let 
in  his  defense,  will  not  be  granted  If  the  court 
cenderlng  the  Judgment  be  still  in  session. 
Hamblln  v.  Knight,  81  Tex.  351,  16  S.  W. 
1062.  The  principle  of  that  decision  Is,  wa 
think,  applicable  to  this  case.  Instead  of  ap- 
plying tor  relief,  appellee  allowed  the  term  to 
expire,  and  waited  for  nearly  a  year  before  tak- 
ing any  action  whatever.  Xo  fault  of  the  op- 
posite part7  is  alleged  or  proven.  When  it  was 
too  late  for  a  different  judgment  to  be  rendered, 
securing  the  rights  of  all  parties,  be  apidled 
to  equity  for  relief.  He  did  not  then  make 
Christy  and  Power  parties  In  OEder  that  their 
llabliltiea  might  be  determined.  Without  pur- 
suing the  subject  further,  or  discussing  other 
objections  which  might  be  suggested,  we  think 
those  pointed  rat  ara  conclusive.  Beversed  and 
routered. 

F08TBB  T.  IjYOSS  et  al. 
(Oonrt  of  Appeals  of  Kentucky.  Feb.  29,  1898.) 
Vbsdok  Ann  VB:fnH — Action  ron  Pbioe— Uis- 

JOINDH^— DSPKCTIVl  TiTLX. 

1.  Where  two  notes,  given  for  the  purchase 
price  of  land,  are  owned  by  different  persons,  a 
joint  action  to  recover  on  both  notes,  and  to 
enforce  a  vendor's  lien  therefor,  may  be  main- 
tained by  the  two  owners. 

2.  A  vendee  who  has  taken  possension  can- 
not resist  payment  of  the  price  on  the  gronnd 
of  defect  of  title,  where  the  vendor  Is  nefth» 
Insolvent  nor  nonresident. 

Appeal  from  circuit  court,  Ueitier  eaaatj, 

"Not  to  be  officially  reported." 

Action  by  Abraham  Lyons  and  one  Lamklns 
agalnsc  W.  K.  Foster.  Plaintllts  obtahud  Judg- 
ment  Defendant  appealfl.  Affirmed. 
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Bdl  &  Bdl,  for  snpdlant  EL  M.  HariUn  and 
J.  T.  WIlBcm,  for  npiiellces. 

UUFFY,  J.  It  appears  from  this  record  tliat 
tbe  ajHiellee  Lyona.  on  October  8,  1802,  sold  ' 
About  42  acres  of  land  to  W.  K.  Foster  at  the  i 
ivloe  of  91,UCI.15;  9200  of  which  was  paid  hi  | 
cash,  and  three  notes  ezecnted  for  the  realdne  | 
of  the  purchase  zood^,  falling  due  the  25th  of  | 
Decembo:.  1883,  25th  of  December,  1894,  and  [ 
25Qi  of  December,  TSSS,  reflttectlrely.  Hie  note  | 
nnt  &llli«  due  was  assigned  to  appellee  Lam-  ) 
kbis.   On  the  ISth  of  March.  1805,  the  appel-  r 
lees  Instituted  salt  on  the  said  notes  agahist  i 
the  ai^»dlant,  Foster,  seeking  to  recover  Judg-  i 
moit  on  the  notes,  and  alleged  also  that  «pp^-  i 
lant,   Foster,   was  commlttliig  waste,  and  j 
Boui^t  and  obtained  an  Injunction  restraining  . 
blm  from  committing  dlrers  acts  said  to  be  in  I 
the  nature  of  waste,  and  lidutlouB  to  the  land,  { 
wblch  It  was  claimed  tended  to  render  It  worth 
less  than  the  residue  of  the  porchaae  money. 
Ihe  defendant  moved  the  court  to  compel  plaln- 
tlffs  to  elect  which  cause  of  action  they  would 
iranecate,— vrtietber  the  one  In  favor  oC  plain- 
tiff T^wiiri|ia,  or  the  one  In  favor  of  plalnUfl 
Lyons;  dalming  that  they  were  separate  causes 
of  action  set  out  one  in  favor  of  Lyons  and  the 
other  in  favor  of  Lomklns;  and  asked  the  court 
to  strike  from  the  petition  one  or  the  other 
cause  of  action,  as  plalnUlf s  may  dect,  and,  fall- 
ing to  elect,  that  the  whole  petltbm  may  be  dis- 
missed—which motion  was  overruled  by  the 
court    The  defendant  ttiereupon  filed  his  an- 
swer, Bet-<^,  connterdslm,  and  cross  petition. 
In  the  answer  the  defendant  dented  that  he  sc- 
ented the  deed  In  the  petition  mentioned  tm- 
derstandlng  its  full  purport;  denied  all  allega- 
tions as  to  committing  waste,  etc.,  itpon  the 
land  In  controversy;  admits  that  the  bouse  was 
burned  down,  but  says  It  was  Insured,  and  that 
said  policy  was  made  payabTe  to  plaintiff  Lyons  | 
as  his  Interest  might  appear,  who  Is  now  ccd-  j 
lecting  said  Insursnce,  which  is  9200.  Defmd-  i 
ant  further  says  that  he  dehlea  that  plalntiflt 
was  entitled  to  have  Judgment  for  a  sale  of  said 
land,  or  any  part  thereof.   He  says  he  Is  ready, 
willing,  and  able  to  pay  the  purchase  money  on 
said  land  when  the  credits  to  whldi  he  is  en- 
titled are  given;  denied  that  any  sale  of  the 
land  could  take  place  iratU  the  wttale  of  the 
notes  became  due.   In  the  second  paragraph, 
after  admlttliig  the  sale  of  the  land  and  the  ex- 
ecution of  the  notes,  It  Is  allied,  In  substance, 
as  follows:  He  says  that  the  title  that  pUln- 
tiff  has  made  to  him  to  said  land  is  not  a  good 
and  sutHcleot  title  of  general  warranty.  He 
says  one  Joseph  Lyons  and   said  Abraham 
Lyons  pnrobased  a  tract  of  land  from  one  Sam- 
nel  Turner  on  the  0th  of  Mardi  IS—,  deed  for 
which  is  recorded  In  the  Mercer  county  court 
clerk's  office.  Book  41.  paj;e  14,  which  lies  In 
Mercer  county,  and  bovrarted  as  follows  (I'ere 
lx)undary  Is  given),  containing  25  acres;  that 
abont  12%  acres  of  the  aroresald  tract  are  em- 
braced In  the  botindnry  sold  by  said  Abraham 
iiyons  to  this  defendant;  that  Joseph  Lyons 
has  never  made  to  said  Abraham  Lyons  or  to 


tills  defendant  any  deed  oonv^lng  the  part  em- 
tHiaced  as  aforesaid,  and  tiiat  said  Joseph  Lyons 
has  notified  him  that  he  Is  the  owner  and  en- 
tlUed  to  the  undivided  one-half  of  the  12%  acres 
embmced  In  the  deed  aff>resald,  made  by  Abra- 
bam  Lyons  to  this  defendant  He  says  that  it 
was  the  agreement  when  the  deed  was  made 
to  him  by  Abraham  Lyons  that  the  said 
Abraham  Lyons,  before  defendant  paid  any 
deferred  payment,  was  to  procnre  from  said 
Joseph  Lyons  a  deed  so  as  to  make  his  title 
good,  and  says  that  he  thought  that  said 
stipulation  was  embraced  In  said  deed,  and 
that  he  would  not  have  to  pay  any  more  on 
said  land  until  title  was  made  good  to  him 
by  the  conveyance  aforesaid  hj  Joseph 
Lyons.  He  Is  Informed  that  said  stipula- 
tion Is  not  In  said  deed,  and  avers  that  it 
was  left  out  by  Inadvertance  and  mistake 
and  ignorance  of  the  parties.  He  says  it 
was  part  of  the  agreement  of  his  purchase 
of  said  land  that  he  was  not  to  pay  any  of 
said  notes  until  title  was  made  to  him  as 
aforesaid.  He  further  states  that  there  Is  a. 
clause  in  said  deed  as  follows:  *'^ld  party 
of  the  first  part  is  to  guaranty  all  lines 
bounding  tiie  premises  as  set  forth  In  this 
instrument  before  the  last  payment  is  made." 
Mow  he  avers  that  the  boundary  lines  of  said 
place'  are  disputed,  and  says  that  on  the 
boundary  line  between  said  farm  and  J.  L. 
Olbson  the  said  Olbsm  inststs  and  claim :« 
Uiat  the  line  was  run  over  onto  his  land,  and 
tiiat  there  is  embraced  of  said  Gibson's  land 
in  the  deed  of  said  Lyons  to  defendant  about 
four  acres  of  land,  and  that  Gibson  has  no- 
tified him  that  he  must  surrender  possession 
thereof.  This  conflict  In  the  boundary  Is  in 
the  following  courses  and  distances  In  saltl 
deed,  to  wit:  Beginning  at  the  Gibson  cor- 
ner; thence  S.,  75H  W.,  6.21  chains  to  Gib- 
son's comer;  thence  S.,  17  B.,  12.96  chalni^ 
to  comer  of  same:  thence  S.,  73  W.,  8.(i 
chains  to  a  stone;  thence  S..  15^  EL,  12.8i> 
chains  to  the  beginning.  He  avers  that  said 
Qll>son  Is  now  claiming  of  the  land  conveycil 
to  this  def«idant  by  said  I^ons  and  wife 
abont  four  acres;  that  the  land  claimed  by 
Joseph  Lyons  and  said  Gibson,  if  recoreretl 
by  them,  would  so  cut  up  said  place  as  to 
greatly  decrease  the  value  of  the  remaining 
part;  that  It  would  separate  13  acres  of  the 
residue  from  the  other  part  of  land,  and  cut 
part  of  the  land  off  from  the  road.  He  there- 
fore says  that  said  plaintiffs  and  said  Abra- 
ham Lyons  should  h6  compelled  to  make  his 
title  to  said  laud  good  in  all  respects  befon^ 
he  invested  any  more  money  therein;  that 
he  Is  ready,  willing,  and  able  to  pay  the  res- 
idue of  the  purchase  money  If  his  title  is 
made  good  in  procurlog  a  deed  from  Joseph 
Lyons  and  claimed  Interference  of  Gibson. 
He  says  he  has  a  right  to  have  said  deed 
reformed,  and  made  to  conform  to  the  con- 
tract of  the  parties,  and  upon  making  of  his 
deed  In  accordance  with  the  contract,  and 
procuring  deed  from  Joseph  Lyons  and  Glti- 
son,  he  will  pay  the  mmey.  Defendant 
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makes  said  paragraph  a  counterclaim  against 
Abraham  Lyons,  and  a  cross  petition  against 
Joseph  I^ons  and  John  L.  Gibson,  and  asks 
that  they  be  compelled  to  settle  said  contro- 
rersy,  that  his  title  to  said  place  may  be 
secnre  and  qnleted.  In  the  event  said  title 
cannot  be  made  good,  he  asks  for  a  rescis- 
sion of  said  sale,  and  that  be  be  paid  back 
the  mon^  be  has  paid  thereon  with  Inter- 
est, etc.  In  the  third  paragraph  the  burn- 
ing of  the  house  and  the  collection  of  $200 
iDsnrance  by  appellee  was  averred,  add  a 
credit  claimed  therefor.  The  fourth  para- 
graph sets  out  the  Improvements  he  claims 
to  have  made  upon  the  land.  A  demurrer 
was  filed  to  the  answer  and  connterclalm, 
and  to  the  several  paragraphs  of  the  answer 
and  counterclaim.  The  demurrer  to  the  an- 
swer was  overruled.  Afterwards  plaintiffs 
entered  a  motion  to  strike  from  the  answer 
certain  portions  thereof,  which  motion  was 
In  part  sustained  and  in  part  overruled;  and 
from  this  record  It  seems  impossible  to  de- 
termine what  portion  of  the  answer  was 
stricken  ont,  and  what  portion  remained. 
It  appears  that  afterwards  the  appellant  fil- 
ed an  amended  answer,  counterclaim,  etc., 
which  seems  to  be.  In  effect,  a  reafflrmanee 
of  his  former  answer  in  substance.  It  Is 
farther  alleged  In  the  amended  answer  that 
at  the  time  the  deed  was  made  and  the  land 
an rv eyed,  which  was  just  before  the  deed 
was  written,  it  was  uncertain  whether  said 
I^yoQs  had  title  to  said  lines  as  therein  con- 
veyed, and  this  defendant  was  uowtlllng  to 
take  absolute  deed  unless  he  was  assured 
that  he  (Lyons)  had  such  title  before  he 
^defendant)  paid  all  the  purchase  mtmey,  and 
said  clause  was  put  In  said  deed  for  that 
pnrpose.  It  was  agreed  between  plaintiff 
and  said  defendant  as  part  of  the  sale  that 
before  said  last  payment  fell  due  plaintiff 
should  get  an  acquittance  and  assarance 
from  the  boundary  owners  that  the  lines  run 
as  embraced  In  said  deed  were  correct,  and 
that  the  land  therein  embraced  was  the  land 
of  said  Abraham  Lyons,  and  free  from  any 
incumbrance  or  Interference  of  adjoining 
owners;  and  says  that  said  clause  was  put 
in  said  deed  to  get  tliat  acquittance  and  as- 
surance before  he  should  he  called  on  to 
pay;  that  said  deed  was  drawn  by  a  per- 
son not  skilled  In  that  kind  of  work,  and  by 
mistake,  Ignorance,  and  inadvertence  said 
clause  was  not  drawn  so  as  to  effectuate  the 
agreement  of  plaintiff  and  defendant;  and 
defendant  comes  and  pleads  these  facts,  and 
says  said  deed  should  be  corrected  so  as  to 
conform  to  the  agreement  between  plaintiff 
and  defendant.  Defendant  says  the  last  note 
will  become  due  before  this  cause  can  he  tried, 
and,  as  the  question  as  to  Joseph  Lyons  Is  to 
be  litigated,  the  whole  question  in  controversy 
should  and  ongrht  to  be  settled  in  this  one  suit, 
to  save  cost  and  trouble,  and  asks  that  all  par- 
ties be  brought  before  court,  and  all  questions 
settled,  etc. 
Plaintiffs  entered  a  demurrer  to  the  amend- 


ed answer,  which  was  sustained  by  the  court. 
The  reply  may  be  treated  as  a  traverse  of  all 
the  materia]  averments  in  the  answer  con- 
stituting a  defense.  It  is  further  claimed  In 
the  reply  that  there  was  a  controversy  con- 
cerning the  insurance  policy,  which  was  final- 
ly compromised,  and  after  payment  of  ex- 
penses there  was  only  $101.20  received  by 
plaintiff.  In  the  fourth  paragraph  It  Is  aver- 
red that  there  had  been  a  division  fence  be- 
tween plaintiff  and  Joseph  Lyons  for  more 
than  15  years,  and  that  plaintiff  had  held  the 
same  peaceably  for  more  than  15  years  prior 
to  the  sale  to  appellant  Tbe  contract  be- 
tween plaintiff  and  Joseph  Lyons  by  which 
Joseph  was  to  convey  all  his  Interest  In  the 
land  In  contest  Is  averred  In  the  reply,  and 
the  reply  made  a  cross  petition  against  Jo- 
seph  Lyons.  Afterwards,  by  amended  reply, 
plaintiff  set  up  the  fact  that  Joseph  Lyons  had 
conveyed  to  him  the  land  In  controversy.  On 
the  14th  of  May,  1806,  the  defendant  filed  his 
rejoinder  to  the  amended  reply  of  plaintiff, 
and  denied  the  execution  of  the  deed  from 
Joseph  Lyons  to  Abraham  Lyons;  and  on 
the  10th  of  May,  1896,  the  defendant  offered 
to  file  an  amended  answer,  counterclaim,  set- 
off, and  cross  petition,  to  which  plaintiff  ob- 
jected, and  the  court  refused  to  allow  the 
same  to  be  filed,  except  on  condition  that  the 
defendant  would  consent  to  the  land  going 
Into  the  hands  of  a  receiver,  to  which  de- 
fendant objected,  and  refused  to  accept. 
Thereupon  the  court  overruled  the  motion  to 
file  same.  On  the  28th  of  May.  1896,  the 
plaintiff  filed  an  amended  and  supplemental 
petition  In  which  the  third  and  last  purchase- 
money  note  was  set  up,  and  judgment  there- 
for asked,  aa  well  as  an  enforcement  of  the 
Hen  upon  the  land  In  contest;  and  on  the 
2&th  of  May,  1896,  the  conrt  rendered  Judg- 
ment to  the  effect  that  the  lujunction  was 
properly  sued  out,  and  perpetuated  the  same, 
and  further  adjudged  that  the  $25  paid  Into 
court  by  defendant,  Foster,  be  paid  over  by 
the  clerk  to  plaintiffs,  to  be  credited  on  the 
note  due  25th  of  December.  1893.  assigned  to 
plaintiff  Lamklns;  and  that  said  note  be 
credited  with  $101.20,  paid  on  said  note  by 
the  plaintiff  Lyons  to  the  plaintiff  Lamklns 
as  of  the  5th  of  July.  1895,— that  being  the 
date  when  said  insurance  was  collected  on 
the  house  destroyed  by  fire,  and  so  paid  over; 
and  It  is  further  adjudged  that  appellee 
Lamklns  recover  of  Foster  $327.71.  with  In- 
terest from  the  8th  of  October,  1802.  until 
paid,  subject  to  a  credit  of  $101.20.  paid  on 
the  2.^th  of  July,  1805.  and  the  further  credit 
of  $25  as  of  the  present  date,  and  that  the 
plaintiff  Abraham  Lyons  recover  of  the  de- 
fendant, Foster,  the  sum  of  $.127.71.  with  In- 
terest from  the  8th  of  October.  1W>2.  nntU 
'  paid.  A  IICD  was  also  adjudged  upon  the 
!  land  in  contest,  and  a  sale  of  enough  of 
,  same  to  pay  said  judgment.  Said  land  Is 
j  adjudged  to  be  dlvisitile  without  materially 
I  injuring  Its  value.  To  all  of  which  ju*" 
1  ment  defeudaut  excepted,  and  prayed  ar 
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peftl  to  &e  court  q£  ^pealSr  which,  wu 
gmnted.  But  before  the  rendition  o£  tha 
]udgment|  and  on  the  same  daj  thenicX,  the 
defendant  filed  an  onower  to  the  amanded. 
petition.  In  which  ,  he  saye.  In.substancer  that. 
by'  way  of  onawer,  counterclaim,,  and  cross 
petition  defendant  makes-  pact  hereof  bis. 
amended  anawer,  oouotarclalm.  aat-aff,.  and 
cross  petition  offered  to  bft  filed,  at  thls-tecm, 
and  not  permitted  to  be.filed,,rac^tOQ  leave 
to  put  the  land  in.  the  bands  oC  a^  receirer, 
and  renfflrma  all  the  arermanta  aa-  therein; 
stated.  He  eaya  that  aald.  land  la  not  flua- 
ccptlble  of.  division  without  materially  im? 
pairing  ita  valuci  Ha  sajS:  that  he  baa  a 
right  to  have  aald  trade  cane^edt  oe  a  oaun- 
terclaim  for  dflxaages  to  the  amount  ot  $4DD, 
aa  averred  In  sold,  pleading  aCtened  to  ha 
filed  In  this  court  He  aaye-  that  plaintiff, 
by  his  deed  to  detendantj  a^raedt  that,  bet 
fon  the  last  paymuit  waa.  dtie  he.  would  re- 
qfdre!  all  luterferencea  with  outalde  Unea  ta 
beiemoTed,  which  hC:  haanot  done,,  and  mah«s- 
this,  answer  »  crossi  petition  against  Joseph. 
I-^ona,  John>  L..  Glhson,  Mattie  J>  Gibson. 
3^17  J.  GUbsoOf  Bmorj  Glbsoai  and<  Wilr 
liam  Gibson,  and.  piajya  aa  hmoetotose.  and 
for-  ail.  pmper  reU^. 

It  la.  tha  contwition.  ot  ^iraUant  that,  the 
court  erred— First  in.  overrulinc  tha  motion 
ta  isqiilre  plalottffitoi  elect  which. oauseofi  aor 
tion  he  would  psosecotei.  second*,  that  Uia 
court  erred  In  inking  out.  portions  at  do- 
fmduit'a  ansFver;  third,,  that  the- court  eiredi 
Im  reCuslDK  toi  allow  the  unaided  answer 
PBemntBd.  May,  1S96,.  ta  ba  flJed;.  exo^  on 
condition  that  defendant  moulds  aoaacat  for 
the  property  to  b*.  placed  in  tha  hands  at  a. 
receiver;  fourth,  that  In.  hi&  answer  to  tha* 
amended  petition,  which'  he  filed  on  the  29th 
of  May.  1896,  he  set  iu»  a  d^mse,  and  tltot 
the  some  not  being  replied  to.  It  should  be^ 
taken  aa  true,  in.  which  event  he  would  have 
been  entltied  either  to  a  redsirion  ot  the  con- 
tract oc  to  a  Judgment  of  a  further  credit  ot 
^4)00;  fifth,  thai  the  cotict  erred  In  sostaint 
Ing  the  Injunction.  The  contention  aC  appel^- 
le«  Is  that  the  cocurt  did  not  err  in  any  ro- 
epect  and  further  he  conatraes-  the  Judg* 
meat  rendered  to  be  a  final  detmnlnatloa 
of  the  matter  between  the  parties  aad  that 
the  effect'  Is  to  bar  any  further  cause  of  ac* 
tion  on  the  third  and  laat  note,  w-hloh  he- 
oontends  amounts  to  more  than  tha  defend'' 
ant  claimed,  as  a  credit  or  set-oCC;  insisting., 
in  addition  thweto,  that  def^idant  haa  not 
shown  a  right  to  any  credit  or  aet^off  against, 
either  of  the  three  notes. 

Without  diacusslng.  in  d^ll  the  errors, 
complained  of  by  appellant,  it  Is  sufficient  to- 
ssy that  there  waa  no  misjoinder  of  the 
cause  of  action,  as  both  of  the  appelleea 
were  ueceseary  parties  to  the  suit;  nor  do 
we  think  the  court  erred  to  the  prejudice  of 
appellant's  substantial  rights  in  striking  out 
portiona  of  defendant's  ansiver,  or  in  refus- 
ing to  allow  the  amended  answer  presented 
Uv.  laMh  to  be  fltod;  nw  do  m  tUnk  U 


was.  neeesaazy  Doe  t^tintifC  to  r^ly  ta  the 
auswer  filed  ta.  the  amended  petition  Hay 
23,  It  does,  not  appear  that  appelant 

was,  by  any  order  of.  court  prevented  from 
bringing:  Glbaan  and.  Ljona  before  tbe  court 
foiT  the  purpose  of  detarmlulng,  the  validity 
of  their  asserted  claims,  to  the  land.  In  con* 
teat.  If,  In  fact  be  d^dred  to  do  ae.  It 
doea  not,  suffloi^itly  appear  from  the  aveav 
ments<o£  apptilant'a  answer  that  either  Gib- 
son or-  Joseph  Lyons  had  ai^eriDr  title  to 
any  oC  tbe  land,  conFeyed:  to  him,  and  It  is 
a  well-sattled-.rule  of  law  that  a.  vendee  who 
has,  accepted  a  deed,  and  bemi  let  into  pos- 
saa^n  cannot  succeasfully  resist  the  pay- 
ment  of  the  punihasa  money  on  acooont  of 
defect  of  tlti<^  onleas  bis  ruidoc  be  dther 
insolvent  or  a  nonresident;  and  nether  of 
these  facts  Is  averred  In  this  case.  We  do 
net  think. the  avesments  as  to  fraud  and  mis- 
take in  the  execution  of  the  deed  are  suffi- 
cient, even  If  material  to  the-  issue  Invcrived; 
and,  beaidea  all  thla  It  seems,  that  the  Judg- 
ment SQpealed  Cuom  In  effect  reicasea  the 
appellant  from  any  liability  upon  the  third 
or  last  note  exectited.  for  purchase  money, 
tha  amount  of  which  is  manifestly  as  mudi 
ns,.  if.  not  more  than^  under  the  pleadings  snd 
proof,  appellant  would,  be  entitled,  to,  Ifi  en> 
titled  to  anythkig.  It  a£y;naEi  that  the  whole 
claJm*  of  plaintiff  was  before-  the  court,, 
and  a  Judgmoit  rendered-  for  certain,  sums, 
and.  a  sale  ordered,  without  any  reservation 
aa  to  futthes  adjudication  as  to  the  third  and 
laat  note;  and,  moseover,  it  Is  the  conten- 
tion of  appellee.  In  his  bilaf  that  the  Judg- 
ment before  ua  Is  a  fuU  settlement  and  de- 
termination of  tha  rights  of  the  parti  as  in 
respect  to  the  purchase  money  due  from  ap- 
pellant We  da  not.  think  the  court  erred 
ia  suatalnUig  the  kijunction  aa  to  wosta 
Upon  a  full  consMamtion  of  the  whole  case, 
we  are  of  opinion  that  no  error  to  the-  prej- 
udice of  the  aohstantial  rights  of  the  appel- 
lant baa  been,  oommltted  by  the  court  be- 
low. Judgment  affirmed. 


OULUUBU.  FIXANCE  &  TBUST  CX).  et  aL  T. 
MOBGAN  et  al. 
MATTINGLX  et  al.  v.  SAME. 
(Gbmrt  of  Appeals  of  KenCackr.   Viah.  Mb 

AMemBKT  FOR  CftSDnOUI. 

Aa  Bsngnor  is-  entitied  to  have  set  epait 

to  him  proceeds  of  com  on  hand  at  the  date  of 
the  acsijrnmeut,  sold  by  bis  nssigoee.  in  lien 
of  property  exempt  which  waa  not  OB  hand. 

<*S)ot  bo  be  offidally  reported." 

Modification  of  opinion. 

EVur  farmer  ophilon.  see  44  S.  W.  S8Bl 

BUBNAM,  J.  Our  attrition  has  been  called 
to  the  fact  that  at  the  date  of  the  assignmeat 
of  defendant  Morgan  he  had  about  300  bushels 
of  com,  which  wss  sold  by  tbe  assignee,  and 
which  was  Dot  covered  by  mortgage,  and  po- 
haps  some  small  Uenuf.  aod  wa  think  aepal- 
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-lee  Morean  Is  entitled  to  have  paid  otot  to 
him  the  proceeds  of  such  propecty  on  bond  at 
the  dftte  of  the  Bssletunent,  in  U«n  of  piropeitr 
ex^Irt  which  was  not  on  hand;  and  ihe  optai- 
lon  hfiBetofof*  rsklend  beraln  is  modtflsd  to 
that  ex  teat 


MA£lCfi4  &  PORO  CO.  'r.  JlBICAiLFB 
ilFG.  CX>. 

(Cbnit  of  Appeals  of  Ksntnchr.    FMi.  16, 

i8a6<) 

MoBTOAOX  sx  CoHronirriox. 
Wfaeie  no  other  suffioient  avtherlt?  'is 
•shown,  an  officer  of  a  corporation  cannot  ex- 
ecute a  mortgage  of  its  property,  exc^t  under 
tibe  authority  of  Its  board  of  directors. 

Appeal  tnm  dicolt  -conrb  Ohiriatlan  oona- 
ty. 

"Not  to  be  officially  reported." 

Suit  by  the  assignee  of  the  Metcalfe  Man- 
ufacturing Company  to  settle  his  truat.  Ma- 
son &  Ford  Conipany  flled  a  petitiou  to  be 
made  a  party  to  the  suit  and  for  the  pay- 
ment of  Its  claim.  From  an  order  rejecting 
the  claim,  it  appeals.  BfrTcxsed. 

T.  It.  Bdelan.  for  ii^dlaiit.  Huater 
Wood,  for  appdUea. 

HAZBIiBIGO,  I.  Tbo  appeHee,  beeomlug 
flnanrially  embarrassed,  made  an  assigB- 
meot  of  Its  property  for  the  payment  of  Its 
debts  generally.  Its  ssdgnee  inatitiitea  this 
suit  for  a  settlement  and  dlstrfbnUon  of  the 
aaaets,  and  appellant  filed  Its  petitiou  to  be 
made  a  party,  preaentlnB  s  claim  of  serernl 
thousand  dollars,  for  rarlous  amoimts  paid 
by  It  88  surety  for  appellee  fbr  moneys  bor- 
rowed by  It  3%e  resimnae  to  this  pleading 
admitted  the  execution  of  the  notea  for  the 
bonnwed  money,  bat  denied  tte  -power  of 
the  president  and  t3ie  eesretary  of  the  ^pel- 
lee  company  to  execute  a  mortgage  to  se- 
cure appellant  In  Its  aure^ship,  oepeclally 
as  the  mortgage  was  executed  long  after  the 
execution  of  the  undertaking  by  the  surety. 
Ae  there  is  no  authority  shown  for  the  oc- 
-tentlon  of  the  mortgage  by  the  officer  -at- 
tempting to  execute  it,  this  contention  of  the 
aiJpellaDt  must  be  sustained.  There  is  noth- 
ing In  tha  caae  to  take  It  ont  of  the  goieral 
rale  that  the  power  to  mortage  the  proper- 
ty of  a  corporation  Is  to  be  exercised  only 
under  tbe  authority  of  Its  board  of  directors. 
Ttie  court  below  so  Ireld.  but  rejected  the 
claim  of  appellant  entirely,  not  allowing  it 
to  participate  with  other  general  creditors 
In  the  dlstribntion  of  the  fund  of  Its  debtor. 
Thla  seems  to  hare  been  done  by  reason  of 
tbe  ooDtract  made  by  appellant,  by  whtdi, 
among  other  things,  It  undwtook  to  **plaoe'' 
certain  of  appellee's  aqtltal  itodt,  and.  as  It 
did  not  do  80,  its  claim  for  moneys  -paid  was 
■apposed  to  be  defeated.  There  is  no  sneh 
claim  set  np  in  the  pleadings  filed  by  appel- 
lee, and  there  Is  nothing  in  the  contract  or 
ertdence  pTecludtng  the  appellant  from  col- 
lecting ot  ifee  «ne]|M  any  moiuar  luumd  lit 


or  aeoorod  for  it  We  thitik  the  appellant 
is  In  the  attitude  of  other  general  credttois, 
and  most  lie  allowed  to  participate  in  tiio 
dletribution  of  the  aasets  of  the  Insolrent 
eoncttn  as  other  cradlton.  Par  -which  Tea- 
son  the  JndgmentiSMWMd'for.pminadtaigs 
aonrtttoit  Iwrsiwltb. 


GRIFFIN  et  al.  v.  TOWN  OF  CORYDON. 
(Conrt  of  .Appeals  of  Kentucky.  I^h. 
1S98.) 
Town  "ClbrK. 
'  The  term  **8ecretiiry"  is  Byuonymous  -with 
"clerk"  for  all  purposes  where  a  town  author- 
ised to  -appoint  a  '^derk"  otq^^ts  a  "secre- 
tary." 

Appeal  from  cironlt  court,  Honderson  »onnty. 

'^iet  to  be  offlolally  reported." 

"Bolt  by  the'  town  of  Corydon  against  Roitb 
Grlffln  and  others.  From  a  Judgment  for 
-plalntier  entered  on  an  order  oTerrnllng  de- 
fendants' demurrer  to  Its  complaint,  they  ap- 
peal. Affirmed. 

Montgome^  Menitt,  for  appellants. 

BURNAM,  J.  This  is  a  suit  by  the  town 
of  Oaiydon  on  the  offlcidl  bond  of  defendant 
Griffin  to  reeoTer  a  balance  of  (111.16,  due  by 
defendant  for  special  taxes  collected  by  him 
mm  secretary. -vbldh  he  'had  failed  to  pay  over. 
■Gorydon  Is  a  town  of  >t1ie  sixth  class,  and  the 
petUion  all^ee  that  tai  January.  IfftM.  the  de- 
.fendant  'Grlffln  was  elected  by  the  board  of 
trustees  of  ttiat  town,  at  a  regular  meeting,  as 
tta  vecretaiT.  for  a  term  of  two  years;  Out 
defendant,  before  entering  upon  the  discharge 
of  his  duties,  -executed  a  bond,  with  his  co- 
defendants.  '*that  he,  as  secretary  of  said 
town,«liall  wvll  and  truly  perform  all  tbe  Uka- 
-tiea  belonging  to  said  office,  and  shaB  be  re- 
■apoHable  upon  hia  offldel  bond  for  all  books, 
papen.  and  Taluobles  that  might  come  into 
his  hands  as  such  officer**;  further  alleging 
that  It  was  a  part  of  the  duties  imposed  on 
OrHBn,  as  vecKtliry,  to  collect  tlie  money  due 
from  all  «nm!eB,  except  taxes,  and  that  after 
the  oaecntlcm  of  the  bond  he  eolleeted  fines,  li- 
censee, ^nd  special  taxes  to  the  amount  of 
gl'OG.31,  en  which  be  lud  paid  the  Bum  of  fKS.- 
15,  leaving  a  balanee  of  |111,16,  for  which 
Judgmoit  was  prayed.  Defeudaats  filed  gen- 
eral demarrer,  which  was  overruled,  and,  de- 
fining to  plead  further,  were  adjudged  to  pay 
the  amount  -sued  Tor.  Hie  ground  of  Qie  de- 
murrer Is  that  i^iarters  of  towns  of  the  sixth 
daas*make  no  provision  for  the  appointm^t  of 
endi  an  officer  as  "secretary";  that  It  provides 
tw  the  appointment  of  a  "clerk,"  w^ho  shall 
be  ai^brted  liy  the  board  of  trainees,  and  hold 
oOce  tbr  two  yaars,  and  tliat  appellee  had  no 
authortty  to  appoint  a  secretary,  or  to  take 
tbe  bond  in  gnestlon.  Webster  defines  a  sec- 
retary to  1w'*an  offlctal  aerlbe,  amanuensIs,Dr 
irrtter;  a  perstm  employed  to  write  orders,  rec- 
ords, and  the  l&e";  and  a  deA,  1»e  who  Is 
•mpk^ed  to  Iwep  reotwda  ana  aecoturts;  a 
aorlba,  vennaa,  or  oceoontent";  «nd  In  notes 
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states  that  to  some  eases  liie  word  "clerk*'  la 
ttynonytuous  witb  "secretary."  In  this  case  it 
Is  manitest  that  the  words  "clerk"  and  "secre- 
tary" are  used  to  describe  the  same  office,  and 
are,  In  reality,  synonymous,  and  we  therefore 
conclude  that  the  allegations  of  the  petition  are 
sufficient  to  support  a  cause  of  action,  and 
that  the  demurrer  was  properly  overruled; 
wherefore  the  Judgment  Is  affirmed. 

CITY  OF  COVINGTON  t.  SULLIVAN  et  al. 
(Court  of  Appeals  of  Kentacky.  Feb.  23,  1S08.)  ' 
Statdtbi  — Rbpbal  bx  iHPLiCATiox  — Municipal 
Obdinance. 
Act  March  21,  18U0.  S  2&.  declaring  that 
the  vote  of  a  majority  of  each  board  of  a  dty 
council  shall  be  oeceasarr  to  pasa  any  ordinance 
Id  which  the  expeoditure  of  money  ia  in- 
Toired,  doea  not  repeal  Act  March  6,  1876,  re- 

{luirins  a  three-fourths  rote  Itf  case  of  street 
mproTements. 

Ap];)eal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  the  firm  of  Sullivan  &  Wolf 
against  the  city  of  Covington  aud  E.  J.  Morris. 
PlalDtlfTs  obtained  Judgment  agahist  the  city, 
and  It  appeals.  Affirmed. 

W.  McD.  Shaw,  for  api>ellant.  Orlando  P. 
Schmidt  and  A.  a  Ellis,  for  appellees. 

WHITE,  J.    Tills  action  was  begun  In  the 
Kenton  circuit  court  by  Sullivan  &  WoU,  con- 
tractors, against  appellant  city  of  Covington, 
and  appellee  E.  J.  Morris,  by  which  they 
sought  Judgment  for  if292.88  and  interest 
against  Morris,  and  for  im  enforcement  of 
a  lien  on  certain  property  on  Kavanaugh  i 
street.  In  the  city  of  Covlugtou,  for  street  | 
Improvements,  or,  if  for  any  reason  the  j 
property  of  Morris  is  adjudged  not  llaUe 
tor  the  Improvement,  then  they  asked  Jndg- 
moit  against  the  appellant,  city  of  Covlugton, 
for  the  amount  upon  the  contract  with  the 
city.   Hie  defendant  Morris  filed  answer,  hi 
which  several  defoisos  were  presented,  to 
some  of  which  the  court  susialiied  demurrers  j 
and  to  others  overruled  a  demurrer.  Upon  j 
tlnal  bearing  the  court  dismissed  the  petition  I 
as  against  Morris,  and  rendered  Judfrment  : 
against  the  city'  alone,  and  from  that  Judg- 
ment the  city  has  ai^oled.  { 

It  Is  conceded  by  the  ai>pellant,  the  dty  of  | 
Covington,  that  the  property  of  Morris  was  ■ 
Improved  by  appellees  Sullivan  &  Wolf  under 
ii  contract  with  the  city,  and  that  the  work 
was  done,  and  properly  so,  and  was  accepted, 
nnd  that  the  price  was  as  fixed  by  the  Judg- 
ment; but  its  contention  Is  that  the  Judgment 
should  have  been  against  Morris,  with  Hen 
on  the  lot,  and  not  against  the  aw^Uant.  The 
appellant  contends  that,  by  ordinance  duly 
and  regularly  passed  by  the  dty  of  Covington, 
this  Improvement  was  ordered,  and,  under 
that  ordinance,  the  work  was  done  by  the 
contractors,  and  that  appellee  Morris'  liabil- 
ity la  fixed,  and  that  he  was  rendered  liable. 
On  the  other  hand,  aj^Uee  Morris  attacks 
the  validity  of  the  ordinance  directing  the 


Improvem^it  made.  The  vital  question  Is. 
was  the  ordinance  legally  adopted,  as  Its  form 
Is  not  questioned?  By  an  act  of  Match  6^ 
1876,  ammdlDg  the  charter  of  the  clly  of 
Covington,  It  ia  provided,  lay  section  4,  that 
"the  city  council  shall  have  power,  without 
petition,  by  a  vote  of  three-fourths  of  the 
members  elect  thereof,  including  the  presi- 
dent," to  cause  an  Improvement,  repair,  or  re- 
construction of  any  street,  etc.,  and  the  cost 
to  become  a  charge  vpoD  the -property.  It 
is  conceded  that,  in  paestaig  the  ordinance  di> 
recting  the  Impiovemrat  in  question,  tihere 
were  sevrai  votes  for  the  ordinance,  and  that 
there  were  toi  members  of  the  cl^  council; 
so  that,  if  a  vote  of  three-fourths  were  re- 
quired to  pass  the  ordinance  In  question.  It 
fiUled,  and  Uwrls'  pn^»erty  Is  not  bound. 
The  ordinance  in  question  was  adopted  Sep- 
tember 13,  1892,  and  the  law  In  force  on  this 
question  was  the  act  of  March  6,  1876,  ex- 
cept as  modified  or  amended  act  ot  March 
21, 1890,  also  amending  the  charter  of  the  dty 
of  Covington.  By  section  25  of  the  act  of 
Match  21,  1890,  It  Is  inovMed:  mie  vote  of 
a  majority  of  all  the  members  elected  to  eadi 
board  shall  be  necessary  to  pass  any  ordi- 
nance, resolution  or  wdtf.  In  which  the  ex- 
penditure of  mon^,  the  approval  or  granting 
of  a  contract,  the  granting  of  a  franchise,  or 
the  granting  or  creation  of  a  right  Is  Involved, 
and  the  rote  upon  all  sucli  measnres  shall  be 
taken  by  the  call  of  the  yeas  and  nays."  Acts 
18»8-G0,  p.  812.  The  m^ellant  contends  tbat 
the  provisions  of  this  section  25  exEvessly  and 
necessarily  repeal  the  provtslon  of  sectkm  4 
of  the  act  of  March  6, 18T6,  requiring  s  three- 
fourths  vote  in  certain  specified  cases.  By 
section  83  of  the  act  of  March  21,  1880^  "the 
common  eonncU,  In  addition  to  the  powers 
heretofore  conferred,  shall  have  authority  to 
canse  any  of  the  streets,  avenues  and  high- 
ways  of  said  city  to  be  improved  with  granite 
block  or  asphalt  pavement"  Acts  1889-90. 
p.  814.  So  Is  appears  that  the  act  of  1800, 
instead  of  reeling  the  act  of  1876,  express- 
ly recognized  it  as  stIU  In  existence,  and  ex- 
IMTCssly  provided  how  the  Improvement  -with 
granite-block  or  asphalt  pavemoit  be  or- 
dered. There  la  nothing  in  the  act  of  tBOO 
that  repeals  the  provMon  of  the  act  of  1876 
reqidring  a  three-fourths  vote  where  the  Im- 
pruvemMit  Is  ordered  without  a  petition  of 
the  citlsens,  as  there  required.  The  mode 
of  making  Improvements,  as  provided  In  the 
act  of  1800,  applies  atone  to  the  authority  to 
use  granite  block  or  asphalt,  and  the  author- 
ity to  use  the  other  kinds  Is  left  to  the  act  of 
1876;  for  that  power  Is  expreasAy  added  to 
by  the  act  of  1800.  It  being  admitted  that 
the  vote  orderli^  the  Improvement,  and  there- 
by charging  appellee  Morris  vrith  Its  cost  In 
this  case  was  only  seven  aye,  out  of  ten,  tbere 
was  not  the  requlrad  three-fourths  Tote  fa- 
voring the  ^vpositlon.  The  lav  regarding 
such  Improvement  was  not  complied  with. 
We  are  of  t^inlon  that,  whera  power  is  glvra 
to  a  municipally  to  le\T  the  cost  ot  Improve- 
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meat  as  a  tax  or  local  araeeanrait  a^nst 
the  property,  It  Is  e^^eentlol  the  power  should 
be  exercised  strictly  In  the  manuer  provided 
by  the  law  givhig  the  power.  Any  attempt 
to  charge  the  prop^ty,  other  than  as  provided 
by  the  law,  would  not  be  eftectlTe.  There 
were  other  defenses  presented  by  the  answer 
oC  MoD-is.  but  they  are  not  necessary  to  a 
determination  of  the  case,  according  to  our 
view  of  the  ease.  The  Jadgment  ot  the  cir- 
cuit court,  being  In  accord  with  this  Tlew  of 
the  case.  Is,  in  oar  opinion,  correct,  and  will 
be  affirmed. 


Action  by  W.  E.  Grhistead  ft  Co.  agahist  A. 
Wallace  Bullock  and  others,  to  which  the  Col- 
umbia Finance  &  Trust  Company,  trustee  of 
Mary  Bulloclc,  was  made  n  party.  Judgment 
cooflrmlng  the  sale  ot  real  estate,  from  which 
B.  A  Robtaison'a  Sons,  pnrdiasers,  appeaL  Af- 
firmed. 

For  ofrinlon  on  tomer  appeal,  see  !U  S.  W. 

867. 

Simrall,  Bodley  ft  Docdan,  tor  appellants. 
Wilkius  G.  Audei^son  and  Blcbarda,  Baaldn  ft 
Ronald,  for  appellees. 


McNEELEY  t.  BLAIR'S  ADM'R  et  al. 
<Coort  ot  Appeals  of  Kentncky.  Feb.  2,  1888.) 

Appsal  asd  Besor— Vindikob  or  Pact. 

Hie  witnesses  In  support  of  a  claim  against 
a  decedent's  estate  being  imiteached,  and  the 
drcumstances  discrediting  the  claim,  the  finding 
of  the  trial  coart  against  the  dalm  will  not  ba 
disturbed. 

Appeal  ftom  circuit  court,  Adair  connty. 

"Not  to  be  officially  reported." 

Action  by  Mollle  McNeeley  against  Robert  A 
Blair,  administrator  of  R.  J.  Blair  and  others. 
Judgment  for  defendants,  and  plaintia  appeals. 
Affirmed. 

F.  R.  Wintry,  tbr  lOpeUant  RoUln  Hurt, 
for  appellees. 

HAZELRiaa,  J.  Tbe  appellant  sought  to 
show  hi  this  action  that  some  months  before  the 
death  ot  R.  J.  Blair  she  bad  loaned  him  the 
sum  of  $190,  and  the  testimony  of  her  brother 
and  sister  conduced  to  so  show.  These  wit- 
nesses, however,  are  hiipeached,  and  It  Is 
shown*  further,  that  tm  the  Loolsville  trip, 
whtti  the  appellant  claims  Blair  borrowed  tbe 
nooney,  he  was  hi  fact  without  money,  and  had 
to  call  on  his  traveling  companion  and  partner 
in  bosInesB  to  pay  off  his  Indebtedness  In  that 
dty.  There  are  also  other  circumstances  dis- 
crediting her  claim,  and,  while  the  matter  Is 
Dot  at  all  free  from  doubt,  we  shall  not  dis- 
rarb  tbe  finding  of  the  tacts  by  ttie  trial  court 
Jndgm^  affirmed. 


R.  A.   ROBINSON'S   SONS  T.  COLUMBIA 

FINANCE  ft  TRUST  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.   Feb.  4,  1898.) 

PaRTIBS  —  CONTISOKST  RkHAISDKR-MbN  —  JODO- 
MENT  AGAINST' Lira  TENANT— PL'KCBAB- 

■Rs  AT  Judicial  Balks. 

1.  One  who  has  created  a  Hen  on  land  can- 
not, by  sulisequently  creating  a  contingent  re- 
mainder, postpone  the  right  of  the  lienholder  to 
foreclose  his  lien  until  the  death  of  the  life 
tenant,  and  the  ascertainment  of  the  contingent 
remainder-men;  a  judj^ment  afcainst  the  life 
tenant  in  possession,  or  at  least  against  him  and 
the  contingent  remainder-men  in  existence,  be- 
ing sufficient  to  bar  all  the  contingent  remain* 
der-men. 

2.  A  technical  Irregularity  in  an  order  ap- 
pointing a  nonresident  attorney  will  not  affect 
tbe  porchaser's  title. 

Appeal  from  circuit  court,  Jefferwm  county. 
"Not  to  be  officially  reported." 


HAZELRI60,  J.  Under  a  Judgment  for  the 
sale  of  the  real  estate  hiTolred  In  this  case, 
after  an  affirmance  this  eonrt  In  Bnllock  t. 
Grlnstead,  86  Ky.  261,  24  S.  W.  867,  there  whs 
a  sale,  at  which  R.  A.  Robinson's  Sons,  a  cor- 
poratko,  became  tbe  purchasers  at  the  price  of 
some  94(^600,  but  wbo  now  resist  confirmation 
ct  the  asle  because  of  Tarions  alleged  defects  in 
the  title  to  the  property. 

As  to  the  supposed  defects  of  parties,  It  ap- 
pears that,  aftH-  placing  the  property  under  the 
lien  tor  wlilcta  it  has  been  sold  under  the  Judg- 
ment compiained  of,  Mrs.  BuPocfe,  who  was  tbe 
veal  owner,  sought  to  dispose  of  It  by  ba  but 
will  and  testament,  hi  pursuance  of  a  power  re- 
served in  a  deed  from  boself  and  husband  to 
Thidell,  as  trustee.  As  the  devisees  under  that 
will  are  the  same  persons  who  would  have  been 
the  hdrs  at  law  of  Mrs.  Bullock,  and  are  made 
party  defoidants,  it  would  seem  Immaterial 
whether  the  will  be  valid  or  invalid.  All  the 
diildren  ot  Mrs.  Bnllock,  all  ber  living  grand- 
children, and  ttie  heir  at  law  at  the  only 
grandchild  that  Is  dead,  were  either  made  par- 
ties or  have  conveyed  their  supposed  interests  lo 
the  purchaaer.  It  Is  true  that,  nnder  the  will, 
after-bom  children  of  El  Pearce  Bullock  may  be 
contingent  remainder-men,  and  tb^  cannot  be 
ascertained  untn  tbe  death  of  the  life  tenant. 
But  it  would  be  singular  if  tbls  could  affect  Oie 
prior  and  paramount  ilea  dI  Orbistead  ft  Co. 
or  their  assignees.  Here  Grlnstead  ft  Co.  had 
a  lien  and  a  right  ot  foreclosure,  yet  it  Is  con- 
tended that  Bullock  and  wife  could  subsequent- 
ly destroy  this  preexisting  right,  or  prevent  the 
foruclosure  until  all  the  life  tenants  shall  have 
died  and  the  contingent  remainder-men  been  as* 
eatalned.  Hie  priuclple  amiounced  In  Johnson 
T.  Jacob,  11  Bi^  6S9,  Is  conclusive  on  this 
point  It  was  there  said:  "It  has  frequently 
been  hold  that  a  stranger  to  the  instrument,  l^* 
which  contingent  limitations  upon  the  title  to 
real  property  are  created,  may,  by  a  Jud;£nient 
regularly  obtained  against  the  life  ti-ujut  in 
possessloo,  bar  the  contingent  remainder-men. 
Tbe  reason  for  this  rule  Is  obvious.  It  such 
was  not  the  rule,  the  deed  or  will  of  a  gmntor 
or  testator  might  so  limit  the  title  passed  as  to 
leave  the  holder  of  an  outstanding  and  para- 
mount title  without  remedy,  Iwcause  of  his  not 
being  able,  until  after  the  bappfiiln;;  of  some 
remote  event,  to  ascertain  the  persons  agahist 
whom  to  Institute  his  action."  The  lienho^ 
eis  In  this  case  have  gtme  much  fturther  ' 
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Buddttg  merely  A«  life  teDanti  In  psnemfon 
parties.  Tbey  bave  obtnloed  the  conr^aces 
«r  nmcle  defendants  of  all  tbe  deacendants  and 
heSn  at  law  of  the  life  tenanls  who  are  In  ex- 
latSBcew  There  aeenu  to  have  been  no  ttregU' 
larity  In  the  appolattuent  of  tbe  tnutee,  An- 
derson, and,  if  there  had  been,  the  deed  to  the 
pnrchaaer  from  Mn.  Tlndell,  as  the  supposed 
bolder  of  the  legal  tttle  of  the  former  trustee, 
removes  out  of  ber  all  semblance  of  title.  More- 
over, tf  tile  nonrealdents,  the  wife  and  children 
of  A.  W.  BuUoi^  were  necessary  parties,  and 
they  were  not,  the  supposed  tedinlcal  Irre^rulat- 
Ity  In  the  order  appo!ntlii£  a  acmresldent  attor- 
ney would  not  affect  the  pnrcbasec^  title.  Fi- 
nally, the  sapplemratal  report  of  ttw  eommla- 
sloner  shows  that  the  sale  wna  not  for  nxne 
than  tbe  Jodsmeot  antborixed,  and  the  tax  Haas 
were  also  removed  under  an  ordtf  that  tbey 
thould  be  paid  out  of  the  psrotaase  aonoy.  In 
our  oiHoIon,  tbe  appellants  g«t  a  good  and  suf- 
fident  title,  and  tbe  Judgment  bdow  m>  taddiv 
la  affirmed. 


HUNTPICH  et  al.  t.  DBAXB. 
(Ooort  of  AppMls  of  KeatuDfcy.   £^  8»  18ML) 

BtaBODTKni  SAUi-^lInFrAi.  IjioavMnrT  ov  Dmm> 

AKT— Jl'dombxt— JuaiMticnoir  to  Es«uix. 

1.  An  executien  sale  (a  roid  where  tbe 
doraemcnt  of  the  Icry  and  return  on  tbe  exeen- 
tlon  and  the  advertisi'ineut  of  the  sale  do  not 
sufficifntl?  describe  the  property. 

2.  The  appraisal  and  sale  in  the  acgregate  of 
separate  city  lots  renders  the  sale  void. 

S.  Where  the  property  of  a  defendant  mental- 
ly incapable  of  attending  to  his  business  afFalra 
has  been  sold  nuder  execution  at  a  grossly  In- 
adequate price,  the  court  should  allow  the  prop- 
erty to  be  redeemed. 

4.  The  rule  that  only  the  court  which  render- 
ed B  judgment  has  jurisdfctioD  to  grant  an  in- 
junction to  stay  psoceedingB  thereon  has  no  ap- 
plication where  the  execution  defenilanc  seeks 
an  injunction  to  restrain  an  alleged  trespass  on 
property  sold  under  the  execution,  though  the 
effect  of  the  relief  sought  be  to  defeat  the  pro- 
ceedings on  tbe  indgnnat 

Appeal  from  circuit  court,  Jeffersim  couiUy, 

"Not  to  be  officially  reported." 

Action  by  Joseph  Hess  by  James  T.  Drake,  aa 
next  friend,  against  Lane  &  Burnett  and  Valen- 
tine Humpich,  to  enjoin  a  trespass.  Judgment 
for  plaintiff,  and  defendants  appeal.  Affirmed. 

Tjom  &  Bnmett  and  Tbomaa  F.  Raxstai  Ar 
jqipeUanta   Ueber  4:  Uncoln,  for  as»pellae. 

FATNTBK,  J.  The  ptaperty  aold  under  ex- 
ecution was  of  tbe  -ndne  ttf  lAXHit  |i,500.  It 
eonalated  of  two  lots;,  located  In  tbe  dty  oC  Lott- 
tarllto.  It  sold  for  |S7.40.  We  ate  of  the 
^^on  that  tile  asde  waa  hxnilld:  (1)  Because 
tSie  indorsement  of  the  levy  and  retom  on  tbe 
ezecntloD  and  die  adTertlsemeot  of  tbe  sale  did 
not  sufficiently  describe  tlie  prtverty.  (2)  The 
two  lots  were  SEpralsed  and  sold  hi  tbe  aggre- 
gate. (3)  If  Qie  sale  should  not  bare  been  set 
aride  for  tbe  reasons  Indicated,  then  the  court 
Amid  have  dUowed  tbe  property  to  be  re- 
deemed from  Qie  sale  under  execution,  because 
the  defnndant  In  the  ezecation,  Jose^  Hess, 


was;  owing  to  his  mental  tMnditlan.  Incapable  of 
looking  after  his  business  aflkirs  so  as  to  avtrtd 
tbe  sacrifice  of  the  prr^jerty  sold  under  execu- 
t]<m.  (4)  The  Judgment  was  rendered  In  the 
)nstlGe*s  court.  The  transcript  of  the  record 
seems  to  have  been  lodged  with  tbe  deiic  of  the 
circuit  court,  and  the  execution  tmdCT  which  the 
sale  was  made  was  Usrued  by  the  clerk  of  the 
drcttit  court.  Counsel  for  appdlant  Is  In  error 
In  anomlng  that  the  inJimctloQ  was  obtained  to 
stay  proceedhigs  on  the  Judgment.  Tbe  In- 
junctkm  was  to  prevent  defendants  from  re- 
moving gravel  from  the  lots  that  were  sold  un- 
der the  execution.  Thoefore,  In  our  oidnlon. 
the  cases  cited  by  coonsel  have  no  Jmp'kstWn  to 
the  question  Involved  In  this  case.  The  Judg- 
ment Is  affirmed. 


LOUiaVILLB  TKDST  OO.  MADOOX. 
(Oonrt  of  Appeals  of  Kentucky.    Feb.  23. 
18084 

Wills— CoKBTnmmov  or  Dbtisb  —  Dssmsiblb 
Fas— Am  Jcdioata. 

1.  Where  a  deviuee  of  certain  laad.  under  a 
declaring  that  such  devise  was  made  **to 

her  sole  ana  separate  use,  and  shall  be  tree 
from '  the  control  of  any  husband  riie  may 
marry,  with  remainder  over  to  my  ohfldron, 
*  *  *  in  case  she  ohotfld  die  without  Issue," 
conveTcd  such  land,  her  conveyonce  tiiereof 

Easacd  the  fee  simple  to  her  vendee,  as  agaluft 
er  BUrviTing  son,  ns  she  took,  by  virtue  of 
such  devise,  a  fee  defeasible  only  In  the  event 
«f  her  death  without  leavmg  issue, 

2.  tJoch  question  was  not  determined  In  a 
suit  for  a  decree  for  the  sale  of  such  land, 
brought  by  such  devisee  against  her  son,  to 
which  the  devisees  in  remainder  named  in  the 
will  were  not  made  parties. 

Appeal  from  circuit  court,  Jeffenon  county. 

**To  be  officially  reported." 

Suit  for  the  recovery  of  land  by  ttie  Louis- 
ville Trust  Company,  committee  of  Frank  M. 
Dorsey,  a  lunatic,  against  William  Maddox. 
From  a  Judgment  on  a  demurrer  to  the  an- 
swer, carried  back  to  the  i>etltIon  aa  amend- 
ed, ^Intlff  appeals.  AfBrmed. 

Kinney,  Gregory  &  Kinney,  Her  M>peUaat 
^Ton  Baoon  and  Ernest  Macpherson.  for  ap- 
pellee. 

DTT  EBLLB,  J.  Tto  apiieUaDt  taranght  siUt 
fix  the  recovery  of  a  tract  of  land  In  Jefferaoa 
coimty,  and  tbe  petition,  as  amended,  (Us- 
Closes  the  following  state  ef  facts:  ^  tbe 
sixth  dause  of  the  wffi  of  Jacob  Hite,  Sr., 
probated  In  1872,  It  wms  provldsd:  *1  give 
and  devise  to  my  granddanj^ter  Elizabeth  H. 
Oglesby,  fbe  only  Living  child  of  my  deceased 
daogbtar,  Harriet  M-  Oglesby,  slKty  ((KO  acres 
of  land,  mtwe  or  less,  being  the  west  end  of 
that  portion  of  my  original  f&rm  lying  on  the 
north  of  the  Floydsburg  and  LonlsvUle  road, 
and  west  of  and  adjoining  the  twoBty^^wre 
tract  sold  to  Zating,  and  bounded  on  the 
north  Cnrtmells,  on  the  west  by  John  HeiT. 
and  on  tbe  south  by  tbe  Floydsburg  anil 
Lonlsvllle  road.  This  devise  la  made  to  ESIs- 
abcth  U.  Oglesby,  to  h^^sole  and  separate 
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me,  and  shall  be  free  from  tbe  control  of  any 
husband  she  may  many,  wHti  remaisdw 
over  to  my  chUdren  C.  B.  Hlte,  Jas.  I.  Hlte, 
S.  S.  Hlte,  aad  my  cranddan^ter  Etten  E. 
Oeleer,  In  case  sbe  sbould  die  without  Sana. 
And,  should  said  £llaibeai  H.  OgieBby  die 
without  Issue,  her  hnshancl,  In  case  be  shall 
have  placed  permanent  Improvements  \X0oa 
said  laud,  shall  be  paid  for  same  by  the  dev- 
isees before  named,  out  of  the  value  of  said 
sixty  acres  of  land,  said  permanent  Imprcrve- 
meuts  being  first  valued  by  two  disinterested 
persons.  Any  huaboad  she  may  have  at  tbe 
time  of  her  deatk  without  Issue,  who  has 
placed  permanent  ImproTements  upon  salA 
land,  shall  have  the  rlgbt  to  retain  possesalsn 
of  Bald  land  at  a  raaeonable  tent,  also  to  to 
ascertained  by  ai^^nrisemsnt,  until  tba  av- 
pralsed  value  of  said  permanent  Impzvre- 
meats  are  paid  for.  The  Tight  and  tHle  to 
•aid  sixty  acres  of  land  staidl  not  rest  In  said 
Elizabetb  H.  Ogleeby  untU  hev  father,  B.  A. 
Oglesby,  shall  aurrender  to  me  or  my  execa- 
tors  a  note  for  ¥1,300.00,  eneoutsd  by  me  ^to 
him  upon  a  aettlemesit  .of  the  mill  partncrahlp. 
This  tnot  I  value  at  ^gbty^m  doIlaM  per 
acre.  Tbe  note  for  $1,300.00,  ^tove  men- 
tloned.  Is  snbjeot  to  credits  amounting  to  be- 
tween (500.00  and  |OtlO.OO."  Tbe  testator's 
granddaugfater  Elisabeth  H.  Ogleeby  married 
one  Doraey,  of  which  marriage  was  bom  tbe 
lunatic  plaintiff,  afterwards  married  W. 
B.  Kerlln,  and  In  1878  joined  with  her  hus- 
band In  ocwveylog  the  tract  devised  to  bar 
to  Taylor,  who  conveyed  It  In  the  same  year 
to  appellee,  Maddox,  who  has  been  in  poa- 
sessiou  ever  since.  Tbe  conv^ances  to  Tay- 
lor, and  from  turn  to  fiM>eUce.  purport  to  pass 
tbe  fee  in  tbe  land.  In  1873,  and  before  the 
sale  to  Taylor,  Elizabeth  H.  Dorsey  (bom 
Oglesby)  brought  a  suit  against  h^  son  for  m 
decree  of  sale  of  tbe  land  in  controversy,  in 
which  suU  tbe  relief  sought  was  denied  by  the 
chancellor.  She  died  in  ISM,  whereupon  this 
action  was  brought.  A  demurrer  to  tbe  an- 
swer was  carried  back  and  sustained  to  tbe 
petition  as  amended. 

Tbe  questions  presented  are:  First,  what 
interest  did  Elizabeth  IL  Oglesby  take  under 
tlie  will  of  her  grandfather  V  and,  second,  was 
tbe  Judgment  of  the  Louisville  chancery  court 
an  adjudication  of  that  question? 

It  appears  from  the  will  that  this  devise 
was  not  wholly  a  gift  to  Elisabeth  H.  Qglea- 
by,  but  was.  In  part  at  least,  paid  for  by  tbe 
surrender  of  the  note.  To  that -extent,  there- 
fore, the  contention  of  sibilant  that  the  tes- 
tator must  be  assumed  to  bave  intended  to 
keep  the  fee  of  tbe  property  In  those  of  his 
blood  loses  force.  This,  however.  Is  imma- 
terial, in  the  view  we  talte  of  the  effect  of 
the  language  used  in  the  devise.  The  devise 
is  to  Elizabeth,  "to  her  sole  sad  separate  use, 
and  shall  be  free  from  tbe  control  of  any  hus- 
band she  may  marry,  with  remainder  over  to 
my  children,  *  *  *  in  case  she  should  die 
without  issue."  the  statute  (contained  in 
section  2344,  Ky.  St.).  ^rtiloh  waa  In  toroe  at 


tbe  time  ttee  wUl  took  effect,  tt  was  prerldedi 
"Unless  a  Afferent  purpose  be  plainly  ex- 
pressed in  the  Instrument,  every  Umitatton  in 
a  deed  or  will  contingent  1^)on  a  person  dylnc 
without  heirs,  or  without  children  or  Issue,  «r 
other  words  of  like  Inqiort^  riiall  be  constmed- 
a  limitation  to  talEe  effect  when  such  perssM 
shall  die,  unless  the  object  on  whieh  the  con- 
tbt^ncy  is  made  to  depend  Is  then  living,  «r 
if  a  child  of  his  body,  such  child  Is  bom  -wlH^ 
tai  ten  months  aait  thereafter."  Applying 
the  statutory  rule  of  oonstmclion,  it  would 
seem  clear  tiiat  JlUsabeth  took  that  estate  te 
the  land  devised  which  Is  known  in  Kentucky 
aa  a  defeasible  fee,  subject  to  be  defeated 
by  her  death  wlthottt  issue  llvhig  at  tbe  time 
of  ber  death,  being  practical^  tbe  same  es- 
tate whida  was  Imown  to  tbe  oomnum  law  aa 
a  fee  condltlomiL  2  Minor,  Inst.  p.  88;  1 
Bl.  Comm.  110;  1  Prest.  Est  477;  1  WaslA. 
Real  Prop.  pp.  8&-«l;  4  Kent.  Comm.  p.  U. 
la  the  ease  of  Deboe  v.  L/owen,  6  B.  Mon. 
616,  the  testator,  after  dividing  oertatn  pro|i- 
tfty  equally  between  seven  named  children, 
prevlded:  "It  Is  also  my  will  that  tf  any  of 
ay  ohildrsn  die  without  lawful  heir  or  heirs, 
that  the  property  hereby  wdUed  go  to  say 
surviving  cbUOren."  But  as  to  Us  bod  Jtaom 
be  provided:  "If  he  dies  wtthont  kehe.  it  Is 
any  will  that  It  goes  to  my  ehtldrcst  who  ar» 
single  now.  and  to  Beaojamtn,  ay  son;  shortd 
be  die  with  heirs,  I  wiU  the  land  to  said  heir 
or  heirs  of  my  mm  James."  After  iraldtng 
that  the  words,  "If  any  die  without  beltB." 
referred  to  tbe  period  of  tbe  death  of  tbe  first 
taker,  tlie  court,  tbnngb  Chief  Jvstiee  Mar- 
shall, said:  "And  as  tbe  flret  devise  to  tbe 
seven  is  sufficient  to  give  to  euh  a  fee  sim- 
ple, thou^  there  are  no  words  of  Inheritance, 
and  the  devise  over  is  on  the  conttogenqy  -of 
any  one  dying  witbont  tssne  living  at  bta 
death,  we  aie  of  opinion  tiwt  according  :t» 
the  case  of  Pells  v.  Brown,  Qro.  Jac.  090,  each 
one  took  a  tee  defeasible  on  tliat  contingency^ 
and  not  otlierwise."  See,  also,  tbe  argument 
of  tbe  oonrt  with  reference  to  the  other  de- 
vise, B  B.  Mon.  623,  624.  This  case  was  ap- 
[Hnved  in  Breckbirldge  v.  Denny,  6  Bosh,  Et2S. 
And  In  Sale  v.  CrutchQeld,  Id.  648.  a  devise 
to  Edmund,  and  his  hetre  and  assigns,  foi^ 
ever,  "and,  If  tbe  said  Bldmund  shall  die  with- 
out  lawful  Issue,  it  Is  my  will  and  desire,  and  X 
do  hereby  direct,  that  my  estate  herein  de- 
vised to  him  shall  go  to  his  sistsrs  in  equal 
portions,  •  *  *"  waa  hrfd  to  pass  a  de- 
feasible fee,  on  the  autborl^  of  Hart  v. 
Tliompson,  8  B.  Mon.  482,  and  Daniel  v. 
Thomson.  14  B.  Hon.  662.  This  doctrine  has 
never  been  overruled  In  this  state.  We  con- 
clude, therefore,  that  the  words,  "In  case  she 
should  die  without  Issue,"  refer  to  her  death 
without  leaving  Issue  living  at  the  time  of  ber 
death,  and  that  she  took  a  fee  subject  to  be 
defeated  only  In  the  event  that  she  sbould 
die  without  leaving  Issue,— a  condition  which- 
never  arose,— and  that  her  conveyance  passed 
tbe  tae  eiaaple  to  ber  vendee. 
Bat  It  Is  eamasOy  emitendad  tliat  flila  qoaa- 
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tlon  Is  res  adjudicata,  as  to  this  property, 
by  reason  of  the  opinion  and  judgment  In  the 
Louisville  chancery  court  in  the  case  of  Dor- 
sey  V.  Dorsey.  In  the  opinion  in  that  case 
the  learned  Judge  said:  "It  Is  my  opinion 
in  this  case  that  Elizabeth  H.  Dorsey  took 
under  the  testator's  will  only  a  life  estate, 
with  remainder,  by  necessary  inference  (2 
Iter.  St.  p.  227),  to  any  Issue  she  may  have 
living  at  her  death,  and,  in  case  she  have  no 
Issue  living  at  her  death,  with  remainder  over 
to  the  persons  named  in  the  sbcth  clause  of 
the  will."  We  are  unable  to  concur  In  this 
opinion.  In  order  to  reach  the  conclusion 
here  set  forth,  it  is  necessary  to  Infer  words 
limiting  Elizabeth's  estate  to  an  estate  for 
life,  and  to  Infer  also  a  remainder  to  her  Is- 
sue living  at  the  time  of  her  death.  But  It 
Is  not  material  what  reasons  were  assigned 
by  the  Judge  in  that  case,  provided  the  Judg- 
ment was  correct,  and  the  Judgment  was 
simply  that  the  plaintiff  and  devisees  In  re- 
mainder named  In  the  will  cannot  make  a 
clear  title  to  the  land.  So  far  as  It  appears 
by  this  record,  the  only  parties  to  the  action 
were  Elizabeth  Oglesby  and  her  son.  It 
seems  dear  that  a  sale  made  In  pursuance  of 
a  Judgment,  In  a  suit  to  which  these  two  were 
alone  parties,  would  not  pass  such  a  title  as 
a  purchaser  would  be  bound  to  accept,  If  his 
estate  would  be  subject  to  defeasance  hi  the 
erent  of  Elizabeth's  death  without  Issue. 
This  Is  the  effect  of  the  Judgment  of  the  chan- 
cellor, and,  as  said  in  Freeman  on  Judgments 
(volume  1,  8  258) :  "In  determining  what  has 
been  decided,  and  what  has  therefore  become 
a  binding  adjudication,  the  actual  Judgment 
of  the  court  must  be  consulted,  and,  so  far  as 
it  speaks,  must  be  allowed  to  control.  Its 
clear  Import  cannot  be  modified  or  controlled 
by  the  expressed  opinions  of  the  Judges  by 
whom  is  was  pronounced,  nor  by  the  reasons 
nrged  by  them  in  its  support  In  ascertain- 
ing whether  a  particular  matter  has  become 
res  adjudicata,  the  reasoning  of  the  court  Is 
less  to  be  regnrded  than  the  Judgment  Itself, 
and  the  premises  which  Its  existence  necessa- 
rily affirms."  For  the  reasans  given,  the  judg- 
ment  Is  affirmed. 

STEVENSON  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct.  23, 
IfiflT.) 

AsailTLT  WITH  Intrxt  TO  EtLL— EVIDSFOB— CaOSB- 
EXAillNATIOIf, 

Where  a  witness  who  has  been  indicted 
jointly  with  the  defendant  testifies  for  the  de- 
fense that  he  was  not  present  at  the  shooting, 
and  did  not  see  It  done,  he  may  be  questioned 
on  cross-examination  as  to  hia  whereabouts  be- 
fore and  after  the  shooting,  but  he  should  not 
be  asked  whether  he  had  told  a  third  person 
that  he  saw  the  defendant  shoot 

Appeal  from  circuit  court.  Jessamine  coun- 
ty. 

"Not  to  be  officially  reported." 

ludictmont  by  John  Stevenson  for  assault 
with  intent  to  kill.  Defendant  was  convict- 
ed, and  he  appeate.  Reversed. 


Breckinridge  &  Shelby,  for  appelant.  W. 
S.  Taylor,  for  the  Oommonwealtii. 

HAZELRIGG,  J.  The  appellant  was  in- 
dicted Jointly  with  Ben  Smith  and  Dave 
Wheeler  for  maliciously  shooting  and  wound- 
ing Logan  Young,  with  Intent  to  klU  him. 
and,  upon  his  separate  trial,  waa  found 
guilty,  and  his  punishment  fixed  at  confine- 
ment In  the  penitentiary  for  the  term  of  five 
years.  The  sole  question  raised  by  him  on 
this  appeal  is  with  respect  to  the  competency 
of  certain  testimony  permitted  to  go  to  the 
Jury  by  the  court  below  oyer  his  objection. 
The  proof  of  the  state,  by  several  witnesses, 
conduces  to  show  that  at  about  11  o'clock 
on  November  2,  1896,  Young,  who  waa  dep- 
uty sheriff  of  Jessamine  county,  while  In 
Hurveytown,  a  suburb  of  Nleholaarllle, 
looking  for  one  Tlmberlake,  for  whom  be 
had  a  warrant  of  arrest,  was  flred  on  by 
appellant.  Smith,  and  Wheeler,  and  serious- 
ly wounded;  that  Smith  used  a  shotgun, 
and  the  others  a  pistol.  In  defense,  appel- 
lant testified  that  he  did  not  do  the  shoot- 
ing, and  was  not  at  the  place  where  It  oc- 
curred, nor  did  he  see  either  Smith  or  Wheel- 
er there.  He  then  Introduced  Smith,  who 
testified  In  chief  "that  he  was  not  with  the 
defendant,  John  Stevenson;  that  he  was  not 
present  at  the  shooting;  that  he  heard  no 
conversation  between  Logan  Young  and  John 
Stevenson  at  the  time  and  place  of  said 
shooting;  that  he  did  not  see  the  shooting, 
nor  did  he  see  John  Stevenson,  Dave  Wheel- 
er, or  Logan  Young  at  the  time  or  at  the 
place  of  the  shooting."  On  cross-examina- 
tion, and  over  the  objection  of  appellant. 
Smith  testified  that  early  that  night  he  waa 
In  Hurveytown,  and  had  a  double-barreled 
shotgun;  saw  defendant  Stevenson  with 
many  others;  this  was  before  9  o'clock 
that  night;  that  there  was  a  rumor  that  the 
white  Democrats  were  going  to  blow  np  the 
church  with  dynamite  If  there  was  a  politi- 
cal meeting  held  In  It,  and  he  went  to  tht> 
church  with  the  gun,  to  protect  the  meet- 
ing, but  did  not  see  Stevenson  after  9  o'clock: 
that  he  WHS  at  various  places  In  Nlcholas- 
ville  and  in  Hurveytown,  and,  at  the  time  of 
the  shooting,  he  was  on  the  same  street 
where  it  took  place,  but  was  some  175  to 
300  yards  nway;  that,  after  the  shooting,  be 
went  to  the  place,  but  did  not  see  Stevenson 
there,  and  Young  had  been  removed;  that 
he  then  went  home,  and  went  to  bed,  and. 
after  12  o'clock  or  later.  Welch,  with  others, 
came  to  bis  house,  demanded  admittance, 
and,  getting  no  answer,  broke  open  the  door, 
but  did  not  come  In  or  make  any  light;  that, 
after  they  left  he  got  up,  and  walked  alx>ut 
the  streets  In  and  about  town  all  night  and 
in  the  morning;  hearing  that  he  was  ac- 
cused of  shooting  Young,  and  would  be  mob- 
bed, he  went  off  to  the  country,  and  stayed 
off  the  road  two  or  three  days,  and  then 
went  to  Lexington,  where  he  waa  arrested 
by  a  policeman  and  Welch,  Jailer  of  Jessa- 
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mine  county,  and  taken  to  Shannon's  sta- 
ble, where  he  was  cursed  and  abused  by 
Welch,  and  threatened  to  be  ahot  it  be  did 
not  tell  ail  be  knew  about  the  shooting  of 
Yonns,  and  about  Sterenson  being  there; 
that  he  did  not  teU  W^cb  that  he  saw  Ste- 
venson shoot  Young,  or  that  he  saw  the 
shooting,  but  told  blm  that  he  did  not  see 
Sterenson,  and  that  be  knew  nothing  about 
the  shooting  of  Yonng. 

It  Is  the  contention  of  connsel  that  as  In 
chief  the  examination  of  Smith  was  confined 
to  the  esaet  time  and  place  of  the  occur- 
rence, the  court  erred  in  permitting  the  cross- 
examination  to  eitend  to  Smith's  movements 
from  dark  until  the  time  of  the  shooting,  and 
trom  then  until  bis  appearance  in  Lexington, 
some  days  afterwards,  and  that  It  was  also 
improper  to  require  witness  to  tell  what 
occurred  at  Lexington  in  any  ooarersatlon 
with  Welch.  As  to  the  proof  of  Smith's 
moTunenta  prior  to  tbe  diootlng,  It  would 
seem  dearly  competent  The  state  had  char- 
ged that  Smith  bad  shot  Young,  and  that 
Stevenson  had  aided  and  abetted  him  In  so 
dfdng,  and  It  had  estaUIdied  by  pR»f  Oiat 
Smith  had,  in  tbe  early  part  of  the  eroUng, 
armed  himsdf  with  a  ^tgnn,  and  was  In 
the  company  of  Stevenson,  and  had  In  fact 
flred  upon  the  .officer  with  the  gnn  while 
Stevenson  flred  with  the  pistol.  Proof  of 
the  movements  of  Bmltb  tm  well  as  of  Ste- 
venson  was  therefore  important  and  rele- 
vant to  tbe  charge  set  np  In  the  lndlctm«it. 
We  do  not  regard  Oie  proof  by  Smith  as  to 
hla  whereabouts  utter  the  shooting  as  at  all 
Important  or  as  affecting  In  any  way  the 
sabstantial  rights  of  tbe  accused.  It  is  on- 
ly  to  the  effect  that  being  tiireatened  by  a 
mob,  he  got  away  from  It 

As  to  tbe  inquiries  made  of  Smith  about  the 
Welch  omversatlon,  to  which  he  replied  that 
bs  did  not  teU  Welch  be  saw  Stevenson 
shoot  Young,  we  understand  It  to  be  a  well- 
settled  rule  that  a  witness  may  be  asked 
whether  he  has  not  on  some  former  occasion 
glvCT  a  different  account  of  the  matter  of 
fact  to  which  he  has  already  testified,  in  or- 
der to  lay  a  foundation  for  Impeacbtng  his 
testimony  by  contradicting  blm  (1  Greenl. 
Ev.  f  449);  out  as  the  witness  here  has  tes- 
tified to  no  matter  of  fact  occurring  at  tbe 
(llfflculty,  and  has  simply  denied  that  he  was 
presrat  it  woidd  seem  that  only  the  state- 
ment be  may  have  made  out  of  court  to  the 
effect  that  he  was  present  and  did  witness 
the  transaction  would  be  contradictory  of  hla 
sabstanttve  testimony  on  the  stand.  Smith's 
presaice  at  the  Shooting  ms  a  material  and 
rdevant  matter,  beoiuse  a  charge  In  the  in- 
dictment was  that  Stevenson  was  guilty  of 
the  oftmse  of  maliciously  shooting  and 
wounding  Young,  by  Smith  doing  the  actual 
shooting,  the  accnsed  merely  aiding  and 
abetting  him.  When  Smith  testified,  there- 
fore, that  be  was  not  presoit  at  tbe  shoot- 
ing, It  was  competent  to  show  he  had  stated 
out  ef  court  that  he  was  presoit  at  the 


shooting.  If  bis  testimony  on  tbe  stand  was 
true.  It  followed  that  be  did  not  see  the  ac- 
cused shoot  Young;  but  If  the  state,  for  the 
mere  purpose  of  contradicting  him,  be  al- 
lowed to  ask  him  If  be  saw  tbe  accused  shoot 
Young,  which  he  must,  of  course,  answer  In 
the  negative,  will  not  this  be  allowing  tbe 
state  to  make  sulHitantlve  testimony  for  her- 
self to  the  effect  tiiat  Stevenson  did  shoot 
Young?  If  be  bad  admitted  on  the  stand 
that  be  was  present  at  the  shooting,  or  bad 
testified  that  althougb  present  and  In  posi- 
tion to  se^  yet  be  did  not  see  Stevenson 
shoot  Young,  then,  as  the  effect  of  Us  tes- 
timony would  be  to  prove  affirmatively  that 
Stevenson  did  not  shoot  Young,  It  would 
have  been  competent  to  prove  bis  statement 
out  of  court  to  the  effect  that  he  saw  Ste- 
venson do  such  shooting.  Fneston  v.  Com., 
91  Ky.  230^  IS  S.  W.  1T7.  We  think  the 
cross-examination  should  have  been  confined 
to  questions  whlcb  might  lay  tbe  founda- 
tkin  for  contradicting  tbe  witness  as  to  what- 
ever afflrmatlve  (acts  he  testified  to,  namely, 
that  be  ims  not  present  at  the  shooting,  and 
did  not  see  it  to  tbe  end  Out  the  state 
might  show  that  be  bad  made  a  different 
statement  namely,  that  he  was  present  and 
did  see  It.  After  commoitlng  on  the  famil- 
iar princ^le  that  tbe  cro8s-«xamlnatlon  of 
a  witness  must  not  be  on  facte  which  are 
collateral  and  irrelevant  this  court  In  Lov- 
ing V.  Com.,  80  Ky.  Gil,  says:  "Nor  can  a 
witness  who  falls  to  testify  to  substantive 
facte  be  asked  if  he  has  not  taaAe  stete- 
mento  to  others  out  of  court  that  such  facte 
exist  for  the  purpose  of  proving  tiiat  he  had 
made  such  atetemente,  as  that  would  trans- 
form declarations  made  out  of  court  and  not 
under  the  sanction  of  an  oath,  into  substen- 
tlve  testimony." 

This  wonU  seem  conclusive  of  this  point 
With  the  testimony  so  confined,  there  Is  no 
danger  in  misleading  the  Jury,  and  getting 
before  them  as  substantive  testimony  tliat 
wblcb.  In  any  event  could  be  Introduced  on- 
ly for  the  purpose  of  contradicting  the  wit- 
ness. Such  being  the  plain  object  of  the 
contradictory  evidence  when  so  confined,  the 
Jury  would  need  no  word  Of  caution  from 
the  court  to  explain  Ite  purpose.  But  when 
the  stetement  of  Smith,  as  testified  to  by 
Weleb,  namely,  that  Smith  saw  Stevenson 
shoot  Young,  was  allowed  to  go  to  Oie  Jury 
without  warning  or  llmltetion  on  Ite  import 
and  purpose,  the  Jury  most  prolmbly  treated 
the  stetement  competent  for  all  purposes, 
and  as  estebllshlng  the  guilt  of  Stevenson. 
So  that  if  we  are  mistaken  In  saying  that 
tbe  stetemento  contradictory  of  Smith  ought 
to  have  been  confined  to  the  substantive  facte 
I  to  which  he  testified,  still  It  was  error  not  to 
I  have  t(M  the  Juiy  that  the  stetement  of  Smith 
to  Welch,  as  to  Stevenson  shooting  Young,  -wtoi 
competent  only  to  contradict  SmlQi. 

Objections  to  the  testimony  of  other  wit- 
nesses can  be  disposed  of  on  tbe  prlndplea 
announced.   For  the  reasons  Indicated,  the 
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Jnd^meirt  Ib  Terened,  with  directions  to 
grant  the  accuBed  a  jxem  trial,  on  prinelplea 
-consfatoit  wltb  this  opialon. 


LOmSVlLLE  BAXEINC  CX>.  T.  ANDERSON 
et  bL 

(Court  of  ApimbIb  of  ICeatocky.  'FA.  11, 
1898.) 

HOMESTCAD'WaAt  CO.VSTITDTBS  FaMILT. 

A  widower  who  hnjs  liv'me  with  him  a  mar- 
ried dnughter  'whose  huabanu  is  not  le^ll;  or 
af!taall7  separated  from  ber,  although  he  >is 
■away  from  her  most  of  the  time,  and  contrib- 
utea  very  little  towards  her  eu^port,  is  not  a 
housekeeper  with  a  family,  within  the  meaning 
of -the  homestead  law. 

Appeal  Anm  circuit  court,  Logan  comity. 

"Not  to  be  Qffidally  reported." 

Suit  ify  T.  N.  Anderson  against  tiie  Ixuls- 
vlUe  Banking  Company  and  Bherlfl  "Price. 
Plaintiff  obtained  a  decree.  The  company  ap- 
peals. Heversed. 

Bomett,  Millar  A  Barnett,  W.  F.  Browder, 
and  M.  F.  filoss.  for  ig^paUant  . Jbiobs  H.  tBow* 
idea,  lor  BKKUcea. 

DU  SKLI^,  J.  Infieptestbor,  lfiM,itiiei«p> 
'peUaot,  the  LoulvrUe  Bantdng  Company,  ob- 
tatnad  a  judgment  agalost  :appoUa»  Andenon. 
•vpoD  which  execution  iaaoBd,  -wblch  ^as  levied 
on  the  property  on  iwMch  he  was  Uvtag.  Ap- 
pellee Prices  who  waa  tbe  aheriff.  set  lapart -the 
property  ilerisd  -aa  a  JioBieatead  to  Anderson, 
and  tbe  company  bcou^t  lult  fn  sgulty  agatost 
Anderson  and  Piioe  to  TBeate-tbBAatltm  nf  tiie 
Sheriff  In  setting  apart  tUm  Itomeatead,  and  tto 
anbdect  Ibe  pRVerty  to  Its  deAit.  «errtoe  lof 
procees  was  had  on  AndersMi  on  Jranoiy  14, 
1895,  £1  days  before  tbe  ocnvt  iconvaned.  lEbe 
equity  docket  was  called  on  tbe  tblrd  day  fof 
•.tbe  torn,  no  anemr  was  filed,  '»d  tiie  case 
was  submitted  for  Judgnnvt,  nrbldi  was  ren- 
dered by  detentt  on  -the  last  day  of  tte'tarm,  41 
'days  after  service  of  process.  Om  March  28th 
Anderson  flled  his  petition  in  flqpdty.  stating 
and  denying  the  jnnterlal  averments  itf  the 
company's  petition  in  equity,  averring  the 
grounds  upon  which  be  relied  In  his  tdatan  for 
homestead,  and  prayed  for  tbe  vacathm  of  Ibe 
Judgment  and  a  new  trial,  upon  tbe  ground  that 
he  was  prevented  from  defending  the  compa- 
ny's suit  In  equity  by  unavoldflUe  casualty  and 
misfortune,  tIs.  that  be  became  side  befiore  ibt 
commencement  of  the  term,  and  remained  so 
during  the  entire  term  to  sucb  a  degree  that  it 
would  have  been  dangennu  to  his  life  to  bare 
attended  court,  on  account  of  the  Inclemency 
of  the  weather  and  his  eKtreme  age.  He  fur- 
ther averred  that  he  had  unidoysd  m  attor- 
ney to  represent  bhn,  but  his  attorney  was  not 
BO  advised  that  he  coUld  prepare  an  answer 
without  the  presence  of  bis  client,  and  that  the 
attorney  was  not  present  at  tbe  calling  of  the 
case  or  did  not  bear  It  called.  An  injunction 
was  granted  to  inrevent  the  sale  of  tbe  proper- 
1j  onder  tbe  judgment  In  tbe  banking  oompa- 
oylB  sett  In  eqoHir,  Isne  waa  Joined  tqpon  tbe 


avermnrts  tif  Anderson's  petition,  and  the  ease 
submitted,  both  upon  tbe  prayer  for  a  new  trial 
and  upon  the  merits  of  Anderson's  claim  to  a 
homestead.  Tbe  case,  therefore,  presents  but 
two  questions:  First,  whether  a  case  of  un- 
avoidable casualty  or  misfortune  waa  made 
out  by  the  evidence  introduced  tending  to  alum 
that  Anderson's  counsel  vrere  negligent,  or 
'Whether  «uch  negligence  on  tbe  part  of  ttie  at- 
torneys must  be  Impotad  to  -the  client;  and, 
second,  'whetber  the  'evidence  -Intmducad  upon 
tbe  trial  of  the  case  upon  Its  martls  >entftlid 
Anderson  to  a  bomestead  In  tbe  pinperty. 

It  is  nnneceanr  to  consider  the  first  qm- 
tlon,  as  the  second  Is  decisive  of  "the -cose. 

It  appears  that  Andenion,  wiio  was  a  -widow- 
er, bad  formerly  owned  the  property  in  qnes- 
tlon.  sold  It  and  ropurcfaased  It  In  16B2;  ttiat 
in  1803  he  'rented  It  to  one  Browdo*.  letalnhig 
part  of  tbe  boiBe  for  bis  own  use,  and  boarded 
with  Browder  for  tbe  rest  of  tbe  ^ee;  that  on 
August  18,  ISM,  bia  daughter.  Mis.  Brown- 
fleld,  came  to  live  with  him,  and  hlB  grsad- 
■dau^ter,  tte  child  of  another  danger;  that 
be  fumlKhed  the  provisions,  :and  ihls  bn^ter, 
Mslsted  at  thnes  by  bis  grandcblM,  did  ^ 
.cootalng  -and  other  taonsework.  It  Is  evUleid 
tlHt  no  (Oaim  of  being  a  'bona  flOe  bondBacp- 
«r  with  a  family  can  be  based  upon  tbe  pns- 
-a»e  of  Abe  graBfldau^fter.  &b  sraa  a  ocre 
visitor.  Her  parmts  wer«  living.  It  nppenrs 
from  the  record  tbtj  were  able  to  provide  for 
ber,  and  Anderaan  fwas  under  noi^Eal  or  moral 
Qtdlgatton  for  ber«nppart. 

The  dafcn  based  up«n  the  daughter's  ml- 
<lance  with  Anderaon  preeents  a  narrower  qma- 
tion.  Bat  wftbout  dhiputlng  tbe  contention  of 
Anderson's  eounsri  tint  a  man  may  be  a  bona 
flde  bousskeeper  with  a  Camlly,  notwithstand- 
ing the  fact  that  he  became  suA  for  tbe  par- 
pose  of  asserting  a  claim  for  homestead,  we 
are  of  opinion,  -coder  the  cimanstanoes  of  this 
-eaae,  that  the  married  dau^tar's  residence  In 
tbe  house  with  blm  did  sot  constitute  him  a 
bona  ^e  honseteeper  with  a  family,  -within 
tbe  meaning  of  tbe  statute.  Anderson's  testi- 
mony as  to  the  rations  between  his  AKO^UBa 
and  ber  •husband  to  purely  hearsay.  It  appsflzs 
that,  on  a  number  of  occasions,  sbe  hod  come 
to  ber  father*a  and  stayed  with  htm  for  a  longer 
or  shorter  period.  Sbe  testifies  that  except  for 
brief  Intervals,  sbe  had  lived  wltb  her  husband 
during  all  of  tbebr  married  life,  some  2S  years; 
tbttt  ber  husband  was.  at  times,  dissipated,  and 
on  Buch  occashmB  spent  ids  salary:  that  ber 
father  had  at  times,  while  idie  was  Uvtag  -with 
her  husband,  oontnbuted  to  her  support  by 
sending  her  small  sums  of  mosiey;  Oat  the  rda- 
tlons  between  herself  and  husband  wnre  kind: 
that  until  she  came  to  ber  fattaer's  In  Angost, 
tS&i,  her  husband  bad  contributed  to  ber  sup- 
port bnt  ^t  since  that  time  be  had  not  so 
contributed,  except  to  a  vray  brifling  asaonnt. 
It  appeals  further,  from  ba  testlmeny,  fbat 
for  about  10  months  after  tte  time  sbe  oame  to 
her  father's  her  husband  had  employment  as 
traveUttg  salesman.  There  appears  to  have 
I  bean  no  tntearoptton  In  tbe  erfctance  of  tbe 
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marital  relation  between  her  and  her  bnebanO, 
and.  no  Intention  to  aepatate  pennaneaUy ,  m 
far  aa  tlifr-ree(H:<d  dladosea.  Mb  said  by  Judge 
Holt  ta  msa  t.  Davla,  90  Ey.  18S.  14  S.  W. 
74ir  ipeeUiic  of  wbat  Is  necnaary  to  constitute 
a-bena  flde  housekeeper  with  a.flamUy:  "This 
oomt  has  i^aatedly  dedded  that  one  cannot  be 
aa  r^ardad,  nnleas  there  are  thoae  llrliv  with 
trim  itbo  not  onlr  bear  a  deponent  relation  to 
blm,  bat  vfaom  he  la  under  a  natural  or  legal 
obligatlm  to  maintain."  And  In  Boaquett  t. 
Hall.  80.  Ey.  667,  IS  S.  W.  244»  It  was  said: 
"And  aoeordiiq^,  an  Infant  brother  or  stater, 
or  aced  and  helpless  parent,  or  even  a  baatard 
<AUld,  may  and  hare  been  held  to  conatltute  a 
(kmllji  In  tl»  meaning  of  tlw  atatute."  And 
wUEIe  -vre  do  not  dlipnte  tbat  a  widowed  dangh* 
ter,  or  a  danghtar  abandoned  her  husband, 
mlidit  oonatltnte  a  famUf,  wltUn  the  meaning 
ct  the  Bet,  we  an  clearly  of  oidnloa  tbat  a  max^ 
ried  woman  of  full  age,  between  whom  and 
her-  hnaband.  there  baa  bam  ndtiier  an  actual 
nor  a  lagal  aevaranee-ot  the  marriage  bond,  and 
tot  irtuae  aiq^Murt  tha  hnaband  la  atJU  both  le- 
SBlIy  and  mccaliy  bound  to  proride,  cannot 
im^eriy  be  held  to  oonatlbato  a  CtmUly  of  the 
debtor,  within  the  meaning  of  the  atainto  on- 
der  coDsideratloD.  The  statute  ataonld,  and 
doea,  reeelre  from  ttala  court  a  llbeni  conBtrw 
tkn  In  ftiTor  tho  debtor,  but  to  ao  conatme. 
It  aa  to  incSude'Uie  case  at  bar  woald  be  a  at^ 
farther-  than  we  are:  Inclined  to  go.  For  the 
reaaona  gtren  tha  Judgnieat  is  reversed  for  fnr< 
titer  proceed Inga  conriatcot  with  tt^.  opinion. 


IIOBNBLL  UFQ.  00.  t.  LOniBVmUB  STTBAM 
&  BLBCTBIO  MOTOR  POWBB  00. 

(Govt  of  'ATOMl*  of  Kentnoky.   Fek  1% 
188B.) 

Bmlmkbt— Loss  >T  Fntai 
Hie  owner  of  m  bnildtnie  in  which  goods 
arc'Stored  to  secure  a  debt  due  him  from  the 
owner  of  the  goods,  acd  which  is  burned  with- 
out his  fault,  is  not  liable  for  the  loss  of  the 
goods  bj  fire. 

Appeal  from  circuit  court,  JetTeiBon  county. 

•T^ot  to  be  officially  reported." 

Action  by  the  Cornell  Manufacturing  Com- 
pany against  the  IxiuisTlIle  Steam  &.  Electric 
Motor  Power  Com[>any.  Defendant  obtained 
Judgment   Plaintiff  appeals.  Affirmed. 

John  L  Galloway  and  J.  C,  MUlw,  Cor  aig^ 
laJBt.   Phelpa  &  Thum^  im  aupdlea^ 

HAeSLBIGG,  J.  Tbe  proof  In  tbla  caae 
condiieee  to  show  the  fidlowii^  facts,  as  foond 
by  tbe  trial  judge:  "Plaintiff  leased  from  da- 
fandant  apace  in  Its  bnUdlng,  for  which  It 
agreed  to  pay  a  rental  of  $60  per  mimth. 
nalntlff  took  possesaian,  and  occupied  the 
space  named  for  some  months,  and  paid  tha 
agreed  rent  therefor;  but  its  buaineaa  wna 
nat  prosyoroBi,  and  It  fdl  behind  In  the  rent 
and  waa  compiled  to  find  less  expensive 
qaaitera.  Plaintiff  rented  a  atomoom  on 
Second  atreet,  and  proposed  to  runove  Ita 
pmfiMrty  Oom  defbndant'a  btdldlug  to  tbe 


Seocmd  street  house;  but  defendant  objected 
to  the  removal  of  plaintifr»  property  until 
tha  rent  due  waa  paid.  Thereupon  It-  waa 
agreed  between  plaintiff  and  dofenaant  tliat 
the  pn^terty  should-  not  be  removed,  but 
should,  be.  placed  In  another  part  of  the  build- 
ing, on  storage  merely,  until  the  rent  was 
paid.  Before  the  rent  was  paid,  defendant's 
building,  without  fault  upon  the  part  of  the 
defendant;  waa  consumed  by  fine,  and  the 
property  of  plaintiff  described  In  the  petition 
was  wholly  destroyed."  The  material  issue 
raised  by  tbe  proof  was  whcth^  or  not  there 
waa  such  an  agreement  as  is  spoken  of  in  the 
findings  of  faats.by  the  court,  and  on  this- 
queatlon  there  la  little  doubt  We  tblnk  the 
proof  sustains  the  Judgm^t  below,  as,. on.  tbe 
facts  found,  tlie  defendant  Is  clearly  no£.lla> 
bte  for  the  loss.   Judtfueat  ifflrmad. 


WBAKLBT'9  E^R  v.  DAVIS*  BX'R. 

(Court  of  Appeals  of  Kentucky.    Feb.  12, 
1898.) 

SuaaooATioa-- FoRCuaaaAT  Jduoiai.  Balm, 

A];q>ellee  sued  la.  M.  drcuit  conrt  to  en- 
force a  lien  on  land,  and  a  bank  having  a  ven- 
dor's lien  thereon  was  a  party  defendant  Snb^ 
seqoently  the  bank  sued  in  ihm  A.  dnmH  court 
to  foreclose  Its-  lien.  Tbe  U.  court  adjodced 
that  tbe  bonk  had  a  ssperior  lien,  which  it  mu&t 
enforce  in  the  M.  court;  yet  the  bunk  obtained' 
a  judirmnit  in  tbe  A.  court  and  the  land  was' 
sold  thereunder  to  anoeUaivt  who  paid  a  part 
of  the  tiank'a  lien.  Eeli  that  treating  all  ttw 
proceedings  is  the  A.  court  aa  void,  appellant, 
apoearing  in  the  M.  court,  was  entitled  to  be- 
subrogated  to  tbe  richts  of  the  bank,  giving  him- 
a  anperior  Ikn  to  the.  extent  tbat  be  had.  aatia- 
fied  tho  bank. 

Appeal  tmm  drcuit  court.  Mercer  oonttr. 

"Not  to  be  officially  reported." 

Suit  by  one  Qaither,  commissioner  of  the 
Mercer  circuit  court,  against  T.  A.  Bond  and 
others.  One  Thompsen,  as  executor  of  the 
wilt  of  John  B.  T.  Davis,  was  made  plaintiff, 
aa  having  become  tbe  real  party  in  interest. 
One  Weakley,  as  executor  of  the  wlir<rf  L. 
A.  Weakley,  deceased,  was  made  a  party  d»- 
fendant,  and  claimed  a  Hen  prior  to  tliat  of 
plaintiff  in  the  land  In  controversy;  and,  from 
an  order  denying  bim  reUef,  he  appeals.  Be- 
veraed. 

Beard  ft  Maiahall,  for  appellant  J.  B.- 
Thompafm,  for  appellee. 

HAZELBIGO,  J.  In  1S81,  aaither,  aa  re* 
celrer  and  oammtastoncr  ot  the  Mercer  dr- 
ooit  ooiurt^  Inatitufeed  hia  action  In  equity  In 
that  court  on  a  return  ot  nulla  bona,  for  tha 
purpoae  (tf  enforcing  hla  Judgment  Iqr  attach- 
ment ^Eainat  the  property  of  his  Judgment 
debtor.  Subaequemly,  on  April  26,  1802,  an 
amended  petition  waa  filed,  In  which  the  ap- 
pellee, Thompson,  aa  eaecutor  of  Davis,  waa 
nude  idaintlff,  as  having  become  the  real 
party  In  Interest  and  owner  of  the  former 
Judgment  against  the  dd>tor.  Bond.  In  thlsi 
pleading  it  la  averred  that  Bend  was  the  rea' 
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owner  at  certain  lands  In  Anderson  county, 
bonght  him  of  one  Mnrphy.  BIpy>  and  oth- 
er^ but  he  had  the  deed  therefw  nutde  to 
his  wife  The  wife,  Mntphy,  Bipy.  etc.,  were 
made  parties.  It  Is  further  averred  that,  al- 
though tiie  records  the  county  court  show- 
ed there  had  been  an  assignment  and  trans- 
fer to  the  liHwrencebnrg  Bank  of  the  pur- 
chase-mwiey  n^ea  executed  by  tiie  Bonds  to 
Murphy,  yet  in  fact  these  notes  had  been 
fully  paid  off,  axd  the  bank  was  therefote 
made  a  defendant  The  bank.  In  November, 
1892,  appeared,  and  set  up  Its  purchase  of 
the  notes,  and  denied  they  had  ever  been 
paid.  It  also  set  up  that  on  April  29,  18^ 
It  had  instituted  suit  In  the  Anderson  drcnlt 
court  for  the  sale  of  the  land  in  satisfaction 
of  the  purchase-money  notes,  and  had  ob- 
tained a  Judgment  of  sale.  The  Bonds,  Rlpy. 
and  Mnipliy  not  having  answered,  the  deeds 
In  question  were  held  fraudulent,  and  were 
eutoded;  bet  It  waa  further  adjudged  that, 
as  the  bank  owned  the  notes  for  the  deferred 
payments  on  one  of  the  tracts,  It  had  and 
was  ther^ore  adjudged  &  valid  prior  lien  on 
this  trac^  for  the  snma  set  up  In  Its  answer. 
The  Judgment  further  recited  that,  as  Uie 
bank  had  been  summoned  In  the  Mercer  suit 
before  the  InstltutloB  of  its  acti<m  In  the  An- 
derson circuit  court  to  enforce  its  purchase- 
money  lien,  it  ought  to  have  set  vp  Its  lien 
In  the  action  In  the  Mercer  circuit  court,  In- 
stead of  by  independoit  salt;  and  it  was  ad- 
judged that  the  bank  must  proceed  to  enforce 
its  Hen  in  the  Mercer  court  on  the  land  sit- 
uated In  Anderson  county.  The  Judgment 
proceeded,  farther,  to  dh%ct  a  sale  of  all  the 
lands— First,  that  on  which  the  bank  had  no 
Hen,  and,  if  this  was  not  sufficient,  then  the 
commissioner  w»  to  sell  the  land  on  which 
the  bank  had  a  first  Hen,  taking  the  bonds 
payable  to  the  bank  to  the  extent  ot  its  debt, 
int««Bt,  and  costs.  This  Judgment  was  en- 
tered at  the  November  term,  1802.  By  the 
affidavit  of  Thompson,  it  was  subsequently 
made  to  appear  that  the  bank  had  proceeded 
to  execute  its  Judgment  of  sale  In  the  Ander- 
son circuit  court,  and  a  rule  was  therefore 
Issued  against  It  for  contempt  A  response 
was  filed,  and  the  claim  set  up  that  the  An- 
derson circuit  court  was  the  only  one  having 
Jarlsdlctlon  to  give  It  relief  against  Bond,  or 
to  foreclose  its  lien  oa  the  land  In  that  coun- 
ty; and,  moreover,  that  Thompson,  the  plain- 
tiff  in  the  Mercer  snit,  bad  appeared  In  Its 
action  In  the  Anderson  circuit  court,  and  dls- 
closefl  all  the  facts  appearing  In  the  Mercer 
suit;  and  his  motion  to  set  aside  the  bank's 
Judgment,  and  allow  bim  to  make  defense, 
was  overruled,  and  therefore  the  questions  In- 
volved In  the  contempt  proceedings  were  res 
adjudlcata.  The  orders  and  proceedings  In 
the  Anderson  circuit  court  were  made  a  part 
of  the  response.  No  order  was  ever  made  as 
to  the  si^ciency  of  the  response.  Subse- 
quently, the  appellant,  Weakley,  as  executor 
of  bis  father,  presented  to  the  Mercer  circuit 
court  his  peHtiOTi  to  Iw  made  a  party  defend- 


ant In  the  actl(ni,  averring,  In  substance,  that, 
at  a  sale  of  the  land  In  the  bank's  proceed- 
ing to  sdl  It  In  the  Anderson  county  suit.  T. 
A.  Bond  had  become  the  purchaser,  and  h&A 
execu^  bond  with  ttie  petttltmer's  fathor  as 
his  surety,  and  that,  as  such  surety,  his  fiather 
had  paid  oB  to  the  bank  a  large  part  of  the 
lien  debt,  and  had  obtained  an  order  at  the 
time  In  tiie  Anderson  drcntt  conrt  subrogat- 
ing him  to  the  rights  of  the  bank;  that,  there- 
fore, the  petitioner,  as  executor,  had  a  Hen  an 
the  land  to  the  extent  of  such  payment,  and 
asked  that,  as  both  the  Mercer  drcult  conrt 
and  the  Anderson  drcult  conrt  had  adjudged 
the  bank  had  a  prior  Uen,  be  be  subrogated 
to  the  rights  ot  the  bank  as  in  the  Mercer 
drcnlt  court  Judgment  to  the  extent,  at 
least  oi  his  payments  im  the  bank  debt. 
Therefore  the  court  adjudged  that  the  pro- 
ceedings in  the  Andersom  drcfrit  court,  and 
the  sale  of  the  land  thereto,  were  maide  In 
contempt  of  the  Interest  and  processes  ot  the 
Mercer  circuit  court  and  were  nuU  and  Ttrid: 
and  that  as  ft  appeared  tnm  Qie  ideadlngs  of 
Weakley  that  the  debt  for  which  the  bank 
had  been  theretofore  adjudged  a  siQeriar  Ueti 
had  been  fully  paid,  and  no  longer  existed  in 
any  way.  It  was  adjudged  that  aU  relief  be 
denied  to  Weakly;  and  Thompson  was  ad- 
judged to  hare  a  Hen  SQpwlor  to  all  other 
claims  or  Hens  on  the  land,  and  the  oommla- 
aloner  was  directed  to  sell  the  land  to  saU^ 
Thompson's  debt,  without  regard  to  the  Ifen 
theretofore  adjudged  to  the  hank,  which  was 
declared  to  be  satisfied.  It  Is  fnnn  Ihb  Judg- 
ment that  Weakley  has  appealed. 

We  regard  It  as  wholly  Immaterial  ^efbtr 
the  Mercer  circuit  court  could  require  or  even 
authorise  the  bank  to  bring  Murphy.  Its  as- 
signor of  the  notes,  and  Bond,  the  prindpal 
therein,  before  the  conrt  on  a  cross  petition 
against  them  co  enforce  its  Hen  aa  the  land  !n 
a  different  county,  and  Immaterial,  also, 
whether  the  bank  ought  to  have  proceeded  by 
Its  independent  action  In  the  Anderson  circuit 
court.  But  treating  as  void  the  entire  pn>- 
ceedlng  of  the  bank  in  the  Anderson  drculr 
court  wherein  it  sought  to  sell,  and  did  seU. 
The  land  in  satisfaction  of  its  debt,  sHH,  when 
Weakley  presented  his  petition  showing  that 
he  had  in  fact  i»ald  off  in  part  the  debt  duo 
the  bank,  he  was  entitled,  on  the  clearest 
prindides  of  equitable  subrogation,  to  stand 
In  the  shoes  of  the  bank.  As  the  Hen  of  the 
bank  was  confessedly  a  superior  <me,  the 
final  sale  of  the  land  should  have  been  or- 
dered, not  In  disregard  of  the  Hen,  as  wan 
done,  but  subject  to  It  to  the  extent  that 
W«UkIey  had  satisfied  the  bank.  Bond  be- 
came the  purchaser  at  the  sale  by  the  bank, 
and  paid  some  part  of  the  bank's  debt.  ThiR 
Is  to  the  advantage  of  Thompson's  debt,  and  to 
substltuto  Weakley  In  the  place  of  the  bank 
leaves  Thompson's  Hen  In  Its  proper  idace,  as 
fixed  tat  the  former  Judgment  of  the  Mercn 
drcult  court  Certainly,  Weakley  has  been 
guilty  of  no  contnnpt  in  paying  off  this  supe- 
rior lien,  and  having  himself  sabstltnted. 

Digitized  by  Google 


Ky.)  HENDERSON  ft  CORYDON  GliAVEL^-ROAD  CO.  v.  COSBY. 


wltb  the  baiik*a  consent,  to  the  place  of  the 
hank,  judgment  la  rarened  for  proceed- 
ings consistent  herewith. 


HBNDEBSOX  ft  COKYDON  aBAVSIL- 
ROAD  CO.  T.  COSBY. 

(Conrt  of  Appeals  of  KentDeky.   Feb.  12, 

1898.) 

Oratbl  Roads — Accident — View— Inbtrcctioss. 

1.  fnie  court  properly  abstains  from  ordering 
a  Tiew,  under  the  discretion  given  by  Code  CSt. 
Prac.  S  318,  several  mooths  having  elapsed 
since  tne  accident,  the  pile  of  gravel  fn  the 
road,  which,  according  to  plaiatifl^s  claim,  con- 
tributed to  the  accident,  having  been  spmd, 
and  the  rut  in  the  road  probably  Qlled. 

2.  Defendant  cannot  complain  that  the  court, 
instead  of  instructing  that  it  was  defendant's 
dnty  to  keep  Its  gravel  road  in  a  reaaonably 
safe  condition,  stated  that  it  was  its  duty  to 
keep  its  road  in  such  repair  that  all  ordinary 
vehicles  could  pass  over  it  with  safety,  by  the 
use  of  ordinary  care. 

3.  Where  defendant's  gravel  road  was  not  In 
a  safe  condition,  by  reason  of  a  gravel  pile  and 
a  rat  thereia,  it  would  not  be  relieved  of  liability 
for  plaintifTs  Injury,  though  his  horse  became 
frightened  and  jumped,  throwing  the  wheels 
on  oue  side  of  the  wagon  on  the  pile  of  gravel, 
and  those  on  the  other  side  into  the  rot,  caus- 
ing plaintiff  to  be  thrown  from  the  wagon. 

4.  Where  defendant  denied  that  its  road  was 
unsafe,  and  all  its  proof  on  the  question  of  con- 
dition tended  to  show  that  it  was  safe,  it  was 
not  entitled  to  an  instruction  as  to  notice  of 
unsafe  ccmditlon  necessary  to  make  it  liable. 

Appeal  from  circuit  court,  Henderson  coun- 
ty- 

•To  be  officially  reported." 

Action  by.T.  T.  Cosby  against  the  Hender- 
son &  Corydon  Gravel-Koad  Company.  Judg- 
ment for  plalntitr.  Defendant  appeals.  Af- 
firmed. 

B.  H.  Cunnlx^tham  and  Yeaman  &  Lockett, 
for  appellant  B.  B.  ft  R  D.  Vance,  for  ap- 
pellee. 

PAYNTEB,  J.  ^e  appellant,  Henderson 
ft  Corrdon  GraTel-Road  Ctunpany,  owns  a 
sraTel  road  upon  which  toll  Is  charged.  On 
the  22d  day  of  October,  ISM,- the  appellee 
was  traveling  on  the  road  In  a  wagon  drawn 
hj  a  horse  and  mule.  He  wis  ^rown  from 
his  wagon,  and  his  leg  was  1)roken,  from 
which  he  snffered,  physically,  mentally,  the 
kMBs  of  time,  and  incurred  expense,  etc.  He 
averred  that  bis  Injury  resulted  because  the 
road  was  In  an  unsafe  and  dangerous  con- 
ditions that  be  exercised  due  care  In  trarel- 
Ing  on  the  road;  and  the  Injury  no  wise  re- 
sulted trom  his  n^llgmce  or  want  of  care. 
The  answer  denied  that  the  road  was  In  an 
unsafe  condition,  or  that  the  injury  resulted 
to  the  plaintiff  by  reason  of  the  unsafe  con- 
dition of  the  road,  etc.  The  jury  returned 
a  Tertlct  for  91,500.  The  plalntlfT  Intro- 
duced seTenl  witnesses,  whose  testimony 
tended  to  sustain  bis  dalm  that  the  road 
was  in  an  unsafe  condition  at  the  point  whore 


be  received  the  injury.  The  defendant  in- 
troduced a  number  of  witnesses,  whose  testi- 
mony tended  to  show  that  the  road  was  In  a 
reasonably  safe  condition.  The  Jury  beard 
and  saw  all  the  witnesses.  They  were  the 
Judges  of  the  facts,  and,  having  passed  upon 
them,  we  cannot  set  the  vei-dlct  aside,  as  we 
cannot  say  that  the  verdict  is  so  against  the 
weight  of  the  evidence,  if  at  aU,  that  It  Is 
palpably  so.  There  is  such  a  conflict  In  the 
testhnony  that^  had  the  verdict  been  for  the 
defendant,  we  should  not  have  disturbed  It 
on  tbe  grounds  that  It  was  palpably  against 
the  weight  of  the  testimony. 

It  is  urged  that  the  court  erred  In  not  send- 
ing the  Jury  to  view  the  place  where  the 
accident  occurred.  As  to  whether  tbe  Jury 
should  have  been  sent  to  view  the  place  was 
a  matter  in  tbe  discretion  of  tbe  court  Tbe 
court  must  always  determine,  from  the  pe- 
culiar facts  tai  each  case,  as  to  whether  It 
necessary  for  the  Jury  to  view  the  premises, 
to  enable  them  to  get  a  proper  understand- 
ing of  the  case.  The  Code  provides  that 
whenever,  in  the  opinion  ot  the  court.  It  Is 
proper  for  the  Jury  to  have  a  view  of  the 
real  property  which  is  the  subject  of  litiga- 
tion, or  of  a  place  at  wUcb  any  material 
fact  occurred,  It  may  order  the  Jury  to  be 
conducted  to  tt  Code  Civ.  Prac.  |  3ia  In 
this  case  tbe  court  properly  exercised  its  dis- 
cretion, because  several  months  bad  elapsed 
since  the  acddent  and  the  pile  of  gravel  in 
the  road,  which  In  part,  according  to  tbe 
claim  of  the  plaintiff,  caused  tbe  Injury,  had 
been  spread,  and  Its  condition  was  then  un- 
like It  was  when  the  accident  occurred;  be- 
sides, the  rut  in  tbe  road  vbb  probabfy  filled 
up.  At  any  rate,  there  was  no  testimony 
tending  to  show  that  the  conditions  remain- 
ed as  they  existed  when  the  accident  occur- 
red. 

The  appellant  claims  that  the  court  erred 
In  allowing  witnesses  for  the  plaintiff  to  give 
their  opinion  as  to  whether  the  road  was  in 
an  unsafe  condition  at  the  time  of  the  ac- 
cident Without  pausing  to  consider  wheth- 
et  the  court  erred  in  allowing  such  testi- 
mony, It  Is  sufficient  to  say  that  we  have 
been  unable  to  find  where  the  appellant 
made  any  objection  to  such  testimony;  and 
it  also  introduced  a  number  of  witnesses, 
who  gave  the  same  kind  of  testimony. 

It  Is  urged  that  the  court  should  have  re- 
quired tbe  plaintiff  to  make  a  diagram  and 
cross  section  of  the  defendant's  road  at  the 
place  the  accident  occurred,  as  he  gave  bis 
testimony.  It  does  not  appear  that  tbe 
plaintiff  bad  the  ability  to  do  such  a  thing. 
Besides,  that  had  been  done  by  a  civil  en- 
gineer, and  the  diagram  made  by  him  was 
used  on  tbe  trial.  It  was  offered  by  the  ap- 
pellant and  the  accuracy  of  which  was  not 
questioned.  We  think  the  court  gave  tbe 
law  of  tbe  case.  Under  the  instruction  of 
the  court,  the  Jury  could  not  find  for  the 
plaintiff,  unless  they  believed  that  the  plain- 
tiff's injury  resulted  from  the  unsafe  con- 
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dition  of  the  road.  They  vrax  told  that  if 
Cbe  tixivxj  resulted  from  the  want  of  orctUuiX7 
care  ou  the  part  of  the  plaintiff  or  the  mia- 
conduct  of  his  team,  and  not  by  the  unrea- 
sonably unsafe  condition  of  the  road,  they 
should  find  for  the  defendant  The  law  re- 
quired the  appellant  to  keep  Ita  road  in  a 
reasonably  safe  condition,  and,  if  thia  was 
4ooe,  the  plaintiff  was  not  entitled  to  recover 
damages.  While  the  instruction  did  not  tell 
the  jury  that  It  was  the  duty  of  th«  defend- 
ant to  keep  its  road  In  a  reasonably  safe  con- 
dition. It  did  tell  the  jury  It  was  the  duty  of 
the  defendant  to  ke«p  Its  road  in  such  09- 
pair  that  all  ordinary  vehicles  could  pass 
and  repass  upon  or  over  it  with  safety,  by 
the  use  of  ordinary  care.  Certainly,  if  the 
road  was  In  such  condition  that  die  trav- 
eling public  could  not  safely  use  the  road 
by  the  use  of  ordinary  care,  It  cannot  be 
said  that  it  was  in  a  reasonably  safe  con- 
dition. The  instruction,  with  reference  to 
the  misconduct  of  the  team,  was  more  favor- 
.  able  to  the  defendant  than  it  was  entitled  to 
have  given  to  the  Jury.  If  the  road  had 
been  In  a  reasonably  safe  owdition,  then 
the  fact  that  the  plaintiff  waa  injured.  In 
consequence  of  his  horse  becoming  fright- 
e&ed,  would  not  render  the  defendant  lia- 
ble for  the  injury  that  resulted;  but  U  It 
was  not  in  a  safe  cMiditlon,  by  reason  <rf 
the  gravel  and  rut  In  the  road,  then  the  fact 
that  the  plaintiff's  horse  became  frightened, 
and  Jumped,  throwing  the  wheels  on  one  aide 
•f  the  wagon  on  the  pile  of  gravel,  and  those 
-oa  the  other  side  Into  the  mt,  causing  plain- 
tiC  to  be  thrown  from  the  wagw,  would  not 
reUevtt  the  defendant  from  liability  for  the 
damage.  The  defendant  must  know,  from 
tbft  nature  <^  a  horse,  that  even  one  that  Is 
vegarded  as  perfectly  safe  may  become 
frightened,  and,  if  the  road  is  In  an  unsafe 
-•r  dangerous  condition,  the  traveler  cannot, 
with  a  frightened  horse,  be  regarded  as  be- 
lag  («rtainly  able  to  avoid  the  danger  which 
the  unsafe  c<Hidltion  of  the  road  prodocea 
If  a  horse  regarded  as  safe  becomes  fright- 
-ouedt  and  Injures  the  travel^-.  In  couse- 
qneace  of  the  unsafe  oondltlon  of  the  road, 
the  injury  must  be  regarded  as  the  result  of 
the  defendant's  negllgrace  in  falling  to  keep 
Ita  road  In  a  reasonably  safe  condition.  The 
court  did  not  err  in  falling  to  give  the  jury 
an  Instructton  on  the  question  as  to  whether 
tbe  defendant's  agents  knew  of  the  unsafe 
-Gondltion  of  the  road,  or  that  they  had  auch 
knowledge  for  such  Ume  as  would  reaaon- 
aUy  enable  tbem  to  have  repaired  the  road. 
Tbe  answer  denied  that  the  road  was  nnsaf e. 
AU  tbe  proof  which  tbe  defendant  offered, 
which  bears  upon  the  question  of  the  con- 
dition of  the  rood,  tended  to  show  that  it 
was  not  in  an  unsafe  condition.  The  defend- 
■ant  did  not  attempt  to  defeat  a  recovery  for 
the  want  of  knowledge  that  the  road  was 
In  an  unsafe  condition;  neither  did  tbe  de- 
fendant ask  an  Instruction  upon  the  qnea- 
tlon.  The  Judgment  Is  affirmed. 


WBLCB     NATIONAL  GAaumaiS- 

Taacxx 

(Court  of  Appeals  of  Kentneky.    Feb.  15, 
180S.) 

Appkals— Tin  roR  Ftuxo  Trakbcript— Morioir 
fO  DlSHISB. 

0>de  OlT.  "Pnx.  |  788,  requires  the  filing 
of  the  trauscrlpt,  on  appeal,  at  least  20  days 
before  the  first  day  of  the  second  term  of  the 
court  of  appeals  next  after  the  graotinji  of  such 
anneal;  section  73d  rrauires  the  filing  of  a 
statement  ahowiu«  the  names  of  the  parties, 
etc.;  and  section  740  provides  that  no  appeal 
shall  be  docketed  tmt^  the  acpellant  complies 
with  sectioD  739,  and,  "If  be  fail  to  file  the  tran- 
BjO'ipt  within  the  time  allowed  by  section  73S, 
or  by  the  court  patsuant  thereto,  his  appeal 
■hall  be  disnriased."  BM  that,  if  appellee  fails 
to  mare  to  dismiss  within  a  reesonable  time, 
be  ahonld  be  hdd  to  hare  walred  each  privi- 
lege. 

Appeal  from  circuit  court,  Madlaoc  ooanty. 

*To  be  oflleiallr  r^rted." 

On  motion  by  appdiee  to  vacate  the  opinion 
and  judgment  herein,  and  to  mba  an  order 
that  no  mandate  Isstie.  Overruled. 

For  former  opinion,  see  44  9.  W.  121. 

T.  J.  Coyle,  Itor  appdlaat,  W.  &  Moberty, 
for  appeUe& 

OUFFX,  X.  It  appsara  that  the  Judgment 
In  this  oaae  was  rendered  the  ISth  of  Septem- 
ber, 1895,  and  tbe  transcript  filed  In  the  of&ce 
of  the  clerk  of  this  court  July  15,  ISftS,  and 
no  amnmooa  lasoed.  No  brlri  tor  a^ipdlfle 
was  filed.  On  the  20th  of  January  1S98,  the 
Judgment  appealed  from  was  reversed.  On 
February  11,  1808,  the  ^peUee  moved  to  set 
aside  and  vacate  the  opinion  and  judgment 
rendered  herein,  and  moved  the  court  to  enter 
an  order  that  no  mandate  Issue  on  said  opin- 
ion. The  contention  of  appellee  Is  that  as 
no  appeal  was  granted  by  tbe  clerk  of  this 
court,  and  tbat,  the  traaaoript  not  having 
been  filed  as  provided  b^  aactlm  738,  Code 
Civ.  Prac,  the  Judgment  and  opinion  ren- 
dered In  this  case  is  nnll  and  void.  In  other 
words,  that  thia  eoart  had  no  Jorfadlctton  to 
hear  and  determine  the  aweal.  Tbe  qnea- 
tlon  Involved  in  tbe  motion  haa.  perhaps, 
never  been  expressly  decided  by  this  court  tai 
any  written  oplnlw;  tat  It  baa  been  the  prac* 
tice  in  this  court  to  bear  and  deteraiine  aucb 
an>eala,  unless  the  am>eUee  moved  to  haT« 
the  same  dismissed.  Section  738.  Id.,  reads 
as  follows:  "The  ^nMl^utt  shall  file  the  tran- 
script in  the  office  of  t^e  clerk  of  the  court 
of  at^reals  at  least  twenir  days  before  the 
first  day  of  tbe  seceod  tmm  of  aaidi  oourt  next 
alt&f  the  granting  of  the  appeal,  unless  the 
court  extend  the  time,  as  tor  cause  abown 
the  court  may  do."  Section  T3&  requires  a 
statement  to  be  filed  showing  the  names  of 
tbe  appellants,  and  the  names  of  the  iwP^- 
lees,  or  the  words  "unknown  awcllees^"  If 
their  names  be  unknown,  and  the  term  or  day 
the  Judgment  appealed  from  was  rendered, 
and  the  page  of  the  leccurd  on  whbdi  U  maj  be 
found,  and  whether  or  not  tbe  aiN>dlaBt 

Digitized  by  Google 


Ky.) 


MIBACLE  V.  ARUETT. 


641 


wishes  to  have  sammoiis  Issued,  or  warning 
order  made,  and.  if  any.  for  whom,  and  to 
what  coonty  emmmons  shall  be  issaed,  etc. 
Section  740  reads  as  follows:  "No  appeal 
shall  be  docketed  by  the  clerk  antn  the  ap- 
pellant compiles  with  the  provisions  of  sec- 
tion 739,  and  If  he  fail  to  file  the  transcript 
within  the  time  allowed  by  section  738  or  by 
the  court  pnrsnant  thereto  bis  appeal  shall  be 
dismissed."  It  will  be  seen  from  the  fore- 
going section  that  the  clerk  Is  prohibited  from 
docketing  any  case  nntQ  the  appellant  com- 
plies with  the  proTlslons  ot  aectlon  739;  but 
he  Is  not  prohibited  from  docketing  an  ap- 
peal, although  it  may  not  have  been  filed  pnr- 
Buant  to  section  738,  but  It  is  provided  that 
the  appeal  shall  be  dismissed.  But  the  sec- 
tion, supra,  does  not  require  the  court  to  dis- 
mlBs  or  disregard  the  transcript  upon  its 
own  motion,  and  It  seems  to  us  that,  if  the 
Intention  of  the  leglslatnre  was  to  preclude 
the  court  from  hearing  and  determining  an 
appeal  after  the  expiration  of  the  time  allowed 
by  8e<^on  738,  It  would  have  either  prohibit- 
ed the  clerk  from  docketing  such  appeal  or 
else  made  It  mandatory  upon  the  court  to  dis- 
miss same.  It  Is  well  settled  that  the  dis- 
missal of  such  an  aH>eal  does  not  bar  the 
right  of  the  appellant  to  obtain  an  appeal 
from  the  clerk  of  this  court  within  two  years 
from  the  rendition  of  the  judgment.  See 
City  of  Bowling  Green  v.  Elrod,  14  Bush,  217. 
It  seems  from  the  opinion  In  the  case,  supra, 
that  this  court  recognized  the  law  to  be  that 
an  appeal  would  not  be  dismissed  on  account 
of  the  failure  of  ai^llant  to  Ole  the  tran- 
script within  the  time  required  by  law,  except 
on  motion  of  appellee.  It  seems  clear  to  ns 
that  when  an  appeal  is  granted  by  the  court 
rendering  the  Judgment,  pursuant  to  section 
734  of  the  Code,  that  such  an  appeal  Is,  In 
law,  pending  In  the  court  of  appeals  until  It 
is  dismissed  by  order  of  court  or  otherwise 
disposed  of.  If,  after  the  expiration  of  the 
time  mentioned  in  section  738,  the  appeal  was 
an  absolute  nullity,  or.  In  other  words,  dead, 
as  se^s  to  be  contended  for  by  appellee, 
then  there  would  be  nothing  in  this  court  to 
dismiss,  and  it  would  be  useless  to  dlsmlas 
n  thing  which  had  uo  existence  In  law  or  In 
fact  The  very  fact  that  this  court  Is  author> 
ized  to  dismiss  the  appeal  conclusively  settles 
that  the  appeal  is  pending,  and,  in  our  opin- 
ion, the  law  merely  gives  to  the  appellee  a 
right  to  obtain  a  dismissal  of  that  appeal, 
which  he  may  do  In  proper  time  by  motion. 
It  will  not  do  to  say  that  ai^llee  has  the 
right  to  assume  that  there  la  no  appeal  pend- 
ing simply  because  the  transcript  has  not 
been  filed  within  the  time  prescribed.  The 
records  of  the  court  will  at  all  times  show 
whether  or  not  the  appeal  has  been  filed,  and 
he  can  as  readily  ascertain  whether  the  tran- 
script has  been  filed  as  he  can  ascertain 
whether  or  not  there  has  been  an  extension 
of  time  for  filing  same.  If  the  contention  of 
appellee  Is  sustained.  It  would  be  incumbent 
upon  the  court  upon  the  calling,  or  after  tlie 
44S.W.-41 


submission,  of  a  case  like  the  one  at  bar,  to 
ascertain,  first,  when  the  appeal  was  granted 
by  the  lower  court,  and  then  how  many  terms 
of  this  court  had  Intervened  after  the  grant- 
ing of  the  appeal,  and  finally  ascertain  from 
its  own  records  whether  there  had  been  one 
or  more  extensions  of  time  for  the  filing  of 
the  transcript;  and  If,  upon  this  Investigation, 
it  was  discovered  that  the  transcript  had  not 
been  filed  in  time,  and  that  there  had  been  no 
extension,  then  It  would  be  the  duty  of  the 
court  to  dismiss  the  appeal.  We  do  not 
think  the  law  requires  any  such  action  upon 
the  part  of  this  court  If  the  appellee  de- 
sires the  appeal  to  be  dismissed.  It  Is  his  duty 
to  make  ewA  motion  within  a  reasonable  time 
after  he  is  entitled  to  have  the  relief  desired, 
and,  if  he  falls  to  do  so,  he  should  be  held  to 
have  elected  to  have  waived  that  privilege. 
It  Is  sometimes  proper  for  the  court,  on  de- 
fendant's motion,  to  dismiss  an  action  on  ac- 
count of  the  failure  of  plaintiff  to  prosecute 
same,  but  that  Is  a  privilege  that  the  defend- 
ant may  or  may  not  exercise,  at  his  election; 
but  It  would  be  hardly  contended  that,  if  he 
!  neglected  to  enter  that  motion  until  after  the 
I  submission  or  trial,  he  could  then  avail  blm- 
:  self  of  such  right  or  privilege.  For  the  lea- 
sons  glTOi  the  motion  Is  overruled. 


HIRAOLB  V.  ARNBTT. 
9!!onTt  of  Appeals  of  Kentucky.    Feb.  IB. 
1898.) 

PUBUO  IiANnS— PXTB!(TS-.<FRIOBITr. 

Bev.  St  c.  102,  {  8,  subsec.  8,  pro-rides 
that  every  anrvey  or  patent  shall  be  void  so 
far  as  It  embraces  lands  previously  surveyed. 
Snbsection  7  provides  that  the  legal  title  to 
the  land  shall  oear  date  from  the  time  of  mak- 
ing the  survey.  Subsection  10  provides  that 
the  refnster  may  receive  plats  and  certificates 
of  survey  after  the  expiration  of  the  time  allow- 
ed for  returning  same;  but  in  each  ease  the 
legal  title  shall  take  effect  only  from  the  date 
of  the  patent.  Bdd  that,  though  a  surrev  was 
not  filed  within  the  time  required,  it  was  valid, 
and  therefore  a  subsequent  surrey  and  patent 
to  another  were  void,  though  issued  before  the 
former  survey  was  carried  into  grant. 

Appeal  from  drcnlt  court,  BdBi.  coonty. 

"To  be  ofitclally  reported." 

Action  between  A.  B.  Miracle  and  Carlo  Ar- 
nett  From  a  Judgment  for  the  latter,  the 
former  appeala  Reversed. 

S.  F.  Johnson,  for  appellant  D.  B.  Logan,, 
for  aiiielleeL 

OUFFY.  J.  The  qnestion  Involved  In  this 
action  Is  the  title  to  a  certahi  tract  of  land. 
The  record  shows  that  appellant's  patent  ti 
dated  June  30,  1892,  and  bis  survey  was  made 
September  1,  1883.  The  patmt  under  which 
appellee  claims  is  dated  February  6,  1892,  and 
his  survey  was  made  July  30,  18&1.  It  is  the 
contention  of  appellant  that.  Inasmuch  as  be 
had  the  land  in  contest  sorreyed  prior  to  the 
survey  of  appellee,  anpelle^s  surv^  and  patent 
are  void,  and  passed  no  tlOe;  wtOle  tlie  oos- 
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tentlon  of  app^ee  la  that,  Inasmuch  aa  more 
than  eight  years  had  eli^psed  from  the  Burrer 
of  appellant  without  the  same  being  properly 
registered  and  patent  issued,  the  land  was  suh- 
Ject  to  sorrey  and  patent,  and  therefore  he 
(an)ellee)  acquired  title  to  the  land. 

The  question  hivolved  in  this  case  was  passed 
upon  by  this  court  December  18.  1887,  in  the 
case  of  Gibson  t.  Board,  43  S.  W.  684.  We 
quote  frcnn  the  opinion  la  that  case  as  follows: 
"The  appellants,  Gibson  &  Cunningham,  brought 
this  action  against  Board,  to  recover  damagea 
for  cutting  and  removing  timJtter  off  of  certain 
tracts  of  land  particularly  described  in  the  pe- 
tition.   Board  denied  that  he  had  wrongfully 
out  and  removed  the  timber,  and  in  the  amend- 
ed petition  averred  that  he  was  tbe  owner  of 
two  tracts  of  land,  hereafter  referred  to.  The 
court  adjudged  he  was  tbe  owner  of  tb«n. 
Neither  of  the  parties  has  shown  a  possessory 
title  to  the  land.  The  case  must  turn  upon  the 
question  as  to  who  acquired  tlie  title  to  the 
prqivty  under  the  grants  from  the  common-  : 
wealQL   The  appellants,  Gibson  &  Canning-  | 
ham,  claim  under  the  Caleb  Pncket  patents, 
f<«-  50  acres  each.    Tbe  smrey  upon  which  j 
patent  No.  40,481  was  issued  was  made  April  i 
3,  1867,  and  registered  August  12,  1867,  and  I 
the  patent  was  Issued  November  12,  1867.  The 
anrv^  npon  which  patent  No.  40,483  was  Is- 
aued  was  made  April  3,  1857,  anJ  registered 
August  12,  1867,  and  the  patent  granted  Xo- 
vember  12,  1867.  The  appellee.  Board,  dalnu 
onder  the  HezdUah  Webb  patent,  dated  An- 
giut  80, 1866,  which  was  issued  upon  a  survey  ; 
made  April  or  Hay,  1866,  which  patent  covers  | 
the  same  land  covered  hy  the  patents  to  Packet  | 
It  will  be  observed  that  the  patoitee  through  \ 
whom  Board  claims  the  land  entered,  survey- 
ed, and  had  the  patrat  issued  after  the  land  had  j 
been  surveyed  by  Caleb  Pocket   AU  these  en-  j 
tries,  snrr^,  and  patents  were  under  chapter  \ 
102,  Her.  St,  relating  to  treasuiy  warrant  '. 
claims.  This  dupter  bad  ori^  tn  the  act  of 
]83fi,  following  the  language  of  subsection  8, 
I  3,  c.  102,  Ber.  8t,  which  Is  as  follows,  to 
wit:   'None  but  vacant  land  shall  be  subject 
-to  approprlatkui  made  under  this  chapter.  Ev-  j 
ery  entry,  survey  or  patent  made  or  issued  un- 
der tUs  chapter  shall  be  vcdd  so  far  as  it 
braces  lands  previously  entered,  eurv^ed  or 
patented.'  This  court  has  held  In  Kirk  v.  Wil- 
liamson, 82  Ky.  161,  Goosllng  r.  Smith,  90  Ky. 
167,  13  S.  W.  437,  DavSdson  t.  Ooombs.  5  Ky. 
Law  Rep.  812,  and  Terry  r.  Johnson  (Ky.)  27  ! 
S.  W.  8d4  (constmliv;  chapter  102,  Ber.  St.) 
that  every  entiy,  survey,  and  patent  Is  Toid  so 
far  88  It  embraces  lands  previously  entered, 
snrv^cd,  or  pataited-  The  act  (tf  1835  contain- 
-ed  snbstantiftUy  the  same  pro  vision  aa  the  one 
we  have  qnoted,  and  in  oohstrulng  It  tn  Mc- 
Millan's Beica  T.  HutcbesMi,  4  Bosh,  611,  tbe  i 
■court  hdd  that  such  entries,  surveys,  and  pat- 
ents were  void.    Under  tbe  cases  cited,  the 
Heeeklah  Webb  entry,  smrv^,  and  patent  are 
TOld,  and  he  acquired  no  title  to  tbe  land  In  vir- 
tue thereof.  It  followB  that  Bcwrd  had  no  title 
to  the  land.  The  appellants.  Gibson  A,  Cim-  ! 


nlngham,  having  acquired  title  through  tbe 
Caleb  Pucket  patent  they  were  entlded  to 
maintain  the  action.  SutMectltm  7,  S  3,  c. 
102,  Rev.  St.,  reads  as  follows:  *The  legal 
title  of  the  land  shall  bear  date  from  the  time 
of  making  the  survey.'  Subsection  10,  Id., 
reads  as  follows:  'The  register  may  receive 
phits  and  c^lflcates  of  snrrey  after  expira- 
tion of  tbe  time  herein  allowed  for  return- 
ing the  same;  bat  In  such  caae,  the  legal  ti- 
tle shall  take  effect  only  from  the  date  of  the 
patent*  It  will  be  observed  that  under  subsec- 
tion 7,  when  the  parties  making  the  entry  and 
survey  comply  with  the  law,  they  acquire  title 
to  the  land  of  the  date  of  the  survey;  while 
under  subsection  10,  If  they  do  not  file  their 
surveys  with  the  reglstw  within  the  time  fixed 
by  the  hiw,  'the  legal  title  shall  take  effect  only 
from  the  date  of  tbe  patent.*  It  in  difficult  to 
see  what  the  legislature  Intended  by  this  provi- 
sion if  no  rights  could  be  acquired  by  reason  of 
any  entry  and  survey  made,  or  patent  which 
Issued,  between  the  time  at  which  tbe  previ- 
ous survey  should  have  been  filed  with  the 
register  and  the  Issuing  of  the  patent  thereon. 
Ab  an  original  proposition,  it  could  be  v«y 
plausibly  argued  tlutt  the  legislature  Intended 
to  retain  substantially  secttoo  11  of  the  act  of 
1815  by  subsection  10,  supra.  However,  to 
take  ttiat  view.  It  is  necessary,  in  order  to  give 
any  effect  to  subsection  8,  $  3,  c.  102,  Rev.  St., 
to  h£dd  that,  unless  the  party  making  the  pre- 
vious survey  filed  It  within  the  time  the  law 
required.  It  was  not  to  be  regarded  as  valid  in 
a  controversy  between  the  party  who  made  it 
and  one  who  made  a  subsequrat  survey,  unless 
the  former  was  carried  Into  grant  before  the 
second  survey  was  carried  into  grant;  hence 
the  legal  title  vested  in  the  party  who  made  tbe 
first  survey  of  the  date  of  the  patmt  How- 
ever, this  court  has  bad  before  It  tot  interpre- 
tatlon  chapter  102,  Rev.  St^  containing  both  <tf 
these  provlsloDS,  and  has  construed  them  as 
hetetoftne  stated.  We  feel  that  we  should  ad- 
here to  tbe  previous  rulings  of  the  court  The 
act  of  1816  contains  a  section  which  was  ex- 
press^ Intended  to  meet  qaesUoos  similar  to 
the  one  tarrolved  In  this  case.  Under  that  act 
the  actual  survey  was  considered  the  com- 
maicement  at  tbe  title;  and,  ^tbm  porfected 
b!r  grant,  the  title  related  to  the  time  of  the 
sorv^.  Another  secthuk  of  that  act  to  ^rtddi 
we  have  Just  referred,  provided  that  If  the  plai 
and  cotlficate  of  sorroy  wa«  not  returned  Into 
the  r^rlster's  office  within  tbe  time  prescribed 
tbe  statute,  such  plat  and  certificate  could 
be  restored  and  grants  Issued  thereiHi;  but  In 
any  contests  with  other  daimants,  such  grants 
were  to  be  considered  as  vesting  title  from  the 
date  of  the  registry  only,  and  not  from  the 
date  of  the  mrrey.  Unda  the  bitapretedon 
given  that  statute  in  Payne  t.  BQ^,  4  Dana. 
38,  the  title  under  the  HeaeUah  Webb-patuit 
would  be  hdd  to  be  supaAor  to  that  ot  tbe  Ca- 
leb Puctet  patent  The  same  statute,  as  Inter- 
preted In  l^yne  v.  BU^,  was  the  one  whlcli 
was  lnteii)reted  In  Bains  v.  King  (Ky.)  19  S. 
W.  329.  It  appeared  ta  that  case  that  on  April 
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14, 1837,  a  Burvey  was  made  for  King  &  Lougb- 
lln  under  the  treasury  warrant,  dated  In  Feb- 
roary.  1834,  but  was  not  returned  to  the  regis- 
ter's office,  and  registered,  until  Decouber  6, 

1846,  and  Qie  patent  tbereon  issued  in  June, 

1847.  It  will  be  observed,  from  the  date  of 
thB  treasury  warrant,  that  It  was  Issued  prior 
to  the  act  of  1836;  and  the  court  held  that 
their  rights  should  be  determined  by  the  provi- 
sions of  the  statute  lu  force  when  it  was  is- 
sued. The  court  in  Ralng  t.  King  was  not  con- 
struing chapter  102,  Rev.  St.  In  Adama  v.  Fra- 
zler  <Ky.)  20  8.  W.  268,  the  dates  of  the  en- 
tries, surveys,  and  patents  do  not  appear;  hence 
we  are  unable  to  tell  what  statute  the  Court  was 
construing.  When  we  consider  the  statutes 
which  the  ooarts  were  called  apoa  to  Interpret, 
It  Is  agparent  that  there  la  no  ccmfltct  In  the  de- 
cisions of  the  court  on  the  question  involved  In 
this  case.  We  adhere  to  the  doctrine  an- 
nounced in  McMillan's  Heira  t.  Hutch&on. 
Kirk  V.  Williamson,  Ooosllng  v.  Smitb,  and 
Davidson  T.  Uoombs." 

We  adha%  to  the  opinion  supra.  It  ther^(H% 
follows  tiiat  the  Jodgmoit  appealed  from  must 
t>e.  and  Is,  reversed,  and  the  cause  remanded 
for  proceedings  consistent  with  this  oplnioo* 


BOWLDfG'S  ADM'X  v.  DAVIS  et  al. 
<CoDrt  of  Appeals  of  Kentucky.    Feb.  IS, 
1898.) 

ATTicHMaxT— CuiaiANT's  Bond — Evidsnok. 

1.  Certain  property  was  attached  in  a  suit 
against  a  father  and  son,  on  a  judgment  against 
the  father.  The  bod  claimed  and  rebonded  the 
property  attached.  On  the  trial  a  certain  por- 
tion of  the  property  attached  was  found  to  be 
owned  by  the  father,  and  the  rest  thereof  by 
the  son,  Heitt,  that  the  son's  bond  should  have 
been  discharged  only  to  the  extent  of  the  prop- 
erty adjuaged  to  belong  to  him. 

2.  The  facts  that  a  son  lived  with  his  father, 
«8  a  memtwr  of  bis  family,  on  a  farm  rented  by 
the  son;  that  the  father  and  the  son  worked  the 
crop;  that  to  the  outside  world  It  appeared  as 
one  family;  and  that  the  father  was  In  debt- 
are  not  sufficient  to  outweigh  the  testimony  of 
father  and  son  that  the  son  owned  ^ie  property 
in  dispute,  consisting  of  stock,  crops,  and  prod- 
uce Ruaed  on  the  farm. 

Aroeal  fnnn  circuit  court,  Cotter  county. 

''To  be  offlctaUy  reported." 

Actkn  by  William  Bowling's  administratrix 
against  Xmathan  Davis  and  anotber  to  en- 
force a  lodgment  against  certain  perswuU 
propnty.  Judgment  fw  defendants.  Plain- 
tiff an>eais.  Modified. 

Thomas  D.  Theobald  and  George  W.  Arm- 
Htrong,  for  appellant  Frank  Prater  and 
Thomas  W.  Mitchell,  for  appellees. 

WHITE.  J.  In  1881,  appellant's  Uitestate, 
William  Bowling,  recovered  judgment  in  the 
Carter  circuit  court  against  Jonathan  Davis, 
one  of  the  appellees,  for  |215  and  interest  and 
costs.  An  execution  was  Issued  on  said  Judg- 
ment, and  in  1886  returned  "No  property 
found,"  by  the  sheriff  of  Carter  county.  This 


action  was  begun  In  1898,  on  the  return  .of 
"No  property,"  by  appellant  against  appellee 
Jonathan  Davis  and  hie  son  Henry  Davis,  also 
appellee.  The  petition  alleged  these  facts  of 
the  Judgment,  execution,  and  return  and 
death  of  William  Bowling,  ai^d  the  appoint- 
ment and  Qualification  of  the  admlnfstratrlx, 
and  also  alleged  that  Henry  Davis  has  and 
holds  certain  property,  and  pretends  to  own 
same,  when  in  fact  and  truth  It  is  the  prop- 
erty of  Jonathan  Davia,  and  Is  held  by  said 
Henry  Davis,  a  son,  to  defraud  the  creditors 
of  Jonathan  Davis.  An  attachment  was  sued 
out  and  levied  on  a  crop  of  tobacco  and  sev- 
eral head  of  cattle.  Henry  Davis  filed  an- 
swer, claiming  the  tobacco  and  all  the  cattle, 
and  In  his  answer  disclosed  the  fact  that  he 
was  Indebted  to  Jonathan  Davis  in  (he  sum 
of  $20.  Henry  Davis  gave  a  forthcoming 
bond  for  the  attached  property.  Upon  the 
question  of  the  ownership  of  the  property,— 
that  is,  whether  It  was  Henry  Davis'  or  Jona- 
tttan  Davis'  property,— much  proof  was  taken; 
many  witnesam  were  examined.  The  case 
was  tried  by  the  chancellor,  who  adjudged  the 
property  to  be  that  of  Henry  Davis,  except 
the  two  cows,  and  discharged  the  levy  of  the 
attachment,  and  quashed  the  forthcoming 
bond  executed  by  H^ry  Davis;  adjudged 
that  Henry  Davis  pay  to  plaintiff  the  sum  of 
$25,  admitted  to  be  due  Jonathan  Davis,  the 
same  to  be  credited  on  the  debt  due  appellant 
The  Judgment  utterly  falls  to  dispose  of  the 
two  cows  at  all.  except  that  It  quashes  the 
bond  for  their  forthcoming,  but  does  not  dis- 
charge the  levy  as  to  them. 

There  is  no  question  of  exemption  presented 
In  the  record.  We  have  read  the  evidence  in 
the  record  carefully,  and  condude.  as  did  the, 
chancellor,  that  appellant  falls  to  show  this 
tobacco  and  cattle,  except  cows,  to  have  been 
the  property  of  Jonathan  Davis.  True,  it  Is 
shown  that  the  son  Henry  Davis  and  his  fa- 
ther and  family  all  lived  together  on  a  farm 
rented  by  Henry;  that  the  father  and  his 
minor  sons  worked  In  the  crop,  as  did  Henry; 
that  to  the  outside  world  It  ail  appeared  as 
one  family,  as  though  appellee  Henry  Davis 
was  under  21  years.  All  of  this  testimony 
has  weight,  but  we  do  not  think  It  sufficient 
to  outwelgii  the  testimony  of  appellees  Henry 
and  Jonathan  Davis  as  to  the  ownership  of 
the  property,  and  as  to  the  family  arrange- 
ment of  the  farm  work  and  board.  We  find 
all  the  transactions  conducted  In  the  name  of 
Henry  Davis,  and  parties  who  ought  best  to 
know  testifying  it  to  be  his  property;  and, 
in  view  of  this  evidence,  the  court  would  not 
be  Justified  in  taking  this  property,  and  ad- 
Judging  it  the  property  of  Jonathan  Davis, 
and  subject  to  his  debts,  upon  mere  snsptdon 
that  growa  alone  out  of  the  reiatlonsblp  of 
father  and  son. 

The  burden  is  on  appellant  and,  in  our 
opinion,  she  has  failed,  and  the  finding  of 
the  chancellor  Is  not  error.  However,  the 
court  quashed  the  forthcoming  bond  executed 
by  Henry  Daris,  which  iuclnded  the  two 
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cows.  ThlB  was  error.  The  two  cows,  not 
belDg  the  prc^>ert7  of  Henry  Davis,  were,  un- 
der the  pleadings  of  the  case,  subject  to  aih 
pellant'B  det>t;  and.  as  the  attachment  levy 
was  not  by  the  Judgment  discharged  as  to 
the  two  cows,  It  was  error  to  quaah  the  bond 
in  toto,  but  the  bond  should  have  been  dis- 
charged only  as  to  the  extent  of  the  property 
adjudged  to  be  that  of  Henry  Davts,  leaving 
the  llabUUy  on  the  bond  to  be  (40.  for  the 
fOTthcomlng  of  tike  cows,  ^tpialsed  at  fSO 
for  the  two.  Vat  this  error  the  Judgment  to 
the  extent  of  a  qnashal  of  tbe  forthcoming 
braid  must  be  reversed,  but.  as  to  that  part 
discharging  the  levy  on  the  property  named 
In  the  Judgment,  and  exonerating  the  bond 
to  that  extent,  the  judgment  Is  correct  The 
com  levied  on  was  not  bonded  by  Henry  !>&• 
vis,  BO  far  as  this  record  showa,  nor  was 
there  any  Judgment  as  to  it:  so  that  It  1b  not 
affected  by  this  (q^nlon.  Wherefore  the  Judg* 
ment.  In  so  for  as  It  adjudge*  to  Henry  Davis 
the  pr(q>erty  named,  is  affirmed,  and,  in  so 
far  as  It  quashes  the  bond  In  toto,  and  re- 
leases the  sureties,  Uie  same  Ib  reversed  ss  to 
the  two  cows  embraced  therein,  and  the 
cause  Is  remanded  for  farther  proceedlncs 
cMulstent  herewith. 


LOniSTILLB  &  N.  R.  CO.  v.  SANDER'S 
ADM'R, 

(Ooart  of  Appeals  of  Eentncky.    Feb.  le, 
1898.) 

CoUiiTT  COUHT— PoWERa— IlMUBT  TO  SiavAiT*— 
Evidbnob— FiLiLOBB  or  Pbooi— Dax- 
AOBS— Imstrdctiohb. 
.  i.  A  conntr  court  may  set  aside  tiie  order 
entered  at  a  former  term  admitting  a  will  to 
•probate,  where  all  the  deTlsees  thereunder  and 
heirs  at  law  consent  thereto. 

2.  Deceased  was  liUled  by  being  jerked  from 
a  trestle  where  he  had  charge  of  the  guy  line 
of  a  leg  which  was  being  removed.  Deceased 
pot  the  guy  line  around  a  cross-tie  on  the  ont- 
siue  of  the  guard,  as  he  had  done  with  two  oth- 
ers, previously  removed.  Had  the  guy  line 
been  put  around  the  outside  the  accident  couid 
not  have  bsppesed.  Just  before  the  leg  fell, 
deceased  requested  defendant's  foreman  to  hold 
on,  and  not  shove  the  leg  oat  of  the  groove. 
Ucld,  that  there  was  not  such  a  failure  of  proof 
of  the  nefrligeuce  of  defendant's  foreman  as 
would  justify  reversing  a  verdict  for  plaintiff. 

5.  An  instruction  which  allows  the  Jury  to 
hnd  damages  for  the  mental  and  physical  suf- 
fering of  deceased  is  erroneous  in  an  action  for 
damages  for  his  death. 

4.  An  instruction  which  allows  the  jury  to 
find  punitive  damages  which  are  not  authorized 
by  ue  facts  In  a  case  is  erroneous. 

B.  It  Ib  error  to  instruct  the  jury  that,  if  "the 
proper  discharge  of  the  worit  called  the  deceased 
to  the  top  of  the  trestle,  that  he  was  there  work- 
ing under  the  orders  of  a  foreman,"  where  the 
pleadings  and  proof  made  an  Issue  as  to  wheth- 
er the  work  he  was  engaged  In  was  by  direc- 
tion of  the  foreman. 

6.  An  instruction  is  erroneous  which  leaves 
the  jnry  to  infer  that  there  was  more  than  one 
employfi  of  defendant  present  who  had  author- 
ity ovn  deceased,  where  the  proof  shows  there 
was  but  one. 

Appeal  from  drcnlt  court,  27dson  county. 

"Not  to  be  offldally  reported." 

Action  tqr  John  W.  Bandar's  administrator 


against  LonlBvUle  3e  Nashville  Railroad  Com- 
pany. From  a  judgment  for  i^lntlff,  de- 
fendant appeals.  Berersed. 

John  S.  K^ey.  for  aro^lftst  Mat  W.  Hal- 
stead,  for  appdlee.  - 

BITRNAH,  J.  TbSB  action  was  brongtat  by 
appdle^  OS  administrator  of  John  W.  San- 
ders, deceased,  for  the  recov^  of  damages 
for  the  death  of  his  decedent  resulting  from 
the  gross  n^Ugence  of  the  fcveman  of  ft 
gang  of  bridge  carpenters  In  the  employ  of 
appellant.  It  became  necessary  to  repair  a 
trestle  on  appellants  road  orer  Stinking 
creek,  by  supplying  new  legs,  the  old  ones 
baring  become  defectlTe  from  use;  and  plain- 
tiff alleges  that  wtaUe  raigaged  In  Uils  wwk 
his  decedent  was  directed  by  the  fineman  Id 
charge  of  ttie  crew  to  go  on  top  of  the  tres- 
tle, and  take  charge  of  a  guy  line  whldi  was 
attached  to  the  leg  that  was  bdng  remoTed, 
Jt  being  his  duty  to  slack  the  leg  to  the 
ground  by  means  of  the  guy  line,  which  was 
wrapped  around  one  of  the  crass-ties  of  flie 
trestle;  thai  while  th«  for«nan  and  the  re- 
mainder of  the  crew  were  on  the  ground 
prising  out  the  1^  snd  r^dadng  it,  they, 
without  notice  to  decedent  tiirew  the  leg 
down,  and  Jerked  decedent  <A  the  trestle, 
throwing  him  a  distsnce  of  about  20  feet  to> 
the  ground,  and  Inflicting  Injuries  from 
which,  after  great  suffering,  both  In  mind 
and  body,  he  died  about  two  months  later, 
after  having  executed  a  will,  which  waa 
duly  probated  and  admitted  to  record  after 
his  death,  although  Its  probation  was  re- 
sisted by  the  widow  of  deceased.  Subse- 
quently to  the  probation  ot  tills  will  all  tbe 
devisees  thereunder  came  Into  the  county 
court,  and  filed  a  written  agreonent  renoun- 
cing the  proTialons  made  for  them,  and 
agreeing  that  the  will  and  tb»  order  probat- 
ing same  be  set  aside  and  held  for  naught, 
and  that  the  agreement  be  recorded  In  th& 
Nelson  county  court  clerk^  office,  and  agree- 
ing that  the  executor  named  In  the  will 
might  be  appointed  administrator  of  deced- 
ent After  the  fllli^  of  this  paper,  by  con- 
sent of  all  parties  In  Intraest,  the  order  ap- 
pointing the  executor  was  set  aside,  and  the- 
same  person  was  q»pointed  administrator. 
Defendant  first  filed  a  plea  In  abatemrat,  In- 
sisting that  the  appointment  of  the  plaintiff 
as  administrator  was  null  and  Toid,  as  the 
county  court  had  no  Jurisdiction  to  make  the 
appointment,  and  that  the  administrator  had 
no  authority  under  the  appointment  to  main- 
tain this  suit,  and  inslsthig  that  the  wffl  was 
Btlll  In  full  force  and  ^ect.  and  answered 
denying  the  allegations  of  negligence  on  the- 
part  of  the  foreman,  and  alleging  that  deced- 
ent fell  or  was  thrown  from  the  trestle  whol- 
ly and  alone  on  account  of  his  own  negli- 
gence and  carelessness.  Upon  the  trial  a 
verdict  and  judgment  was  rendered  in  favor 
of  plaintiff  for  $4,000,  and  on  this  ai^iesl  we- 
are  required  to  consider  certain  errors  com- 
plained ol^ 
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The  first  of  tbese  Is  the  ruling  of  the  court 
on  the  plea  In  abatement.  While  we  are 
willing  to  concede  that,  after  a  will  has  been 
admitted  to  record  or  rejected,  the  county 
court  has  no  power  at  a  subaeiiuent  term  to 
annul  the  orders  made  In  reference  to  the 
case  at  a  previous  term,  In  the  face  of  ob- 
jections by  parties  In  Interest,  no  reason  has 
been  suggested  why  all  parties  Interested  as 
heirs  at  law  of  a  decedent  and  bla  deTlsees 
under  his  wlU  cannot  volantarlly  come  Into 
the  connty  court  and  hare  entered  an  agree- 
ment consenting  that  the  order  probating  the 
will,  which  was  entered  at  a  former  term, 
be  set  aside,  and  the  proTlsions  of  the  will 
Itself  disregarded;  and  such  an  agreement 
woidd  Justify  the  county  Judge  In  entering 
the  necessary  orders  to  carry  out  the  provi- 
sions of  the  agreement  of  the  parties  In  In- 
terest. Certainly  appellant  could  not  have 
been  prejudiced  by  such  an  order.  This  Is  a 
emit  by  a  personal  representative,— a  personal 
representative  appointed  at  the  Instance  of 
all  the  parties  In  Interest,— and  we  think  he 
has  the  right  to  maintain  this  action,  and 
that  the  plea  In  abatement  was  properly 
overruled. 

It  Is  urged  as  a  reversible  error  that  the 
proof  of  appellee  entirely  falls  to  sustain  the 
allegations  of  the  petition;  that  the  facts  of 
the  record  show  that  the  accident  was  oc- 
casioned solely  by  the  negligence  of  the  de- 
cedent in  putting  the  guy  rope  around  the 
tie  on  the  outside  of  the  guard  rail,  where  it 
was  liable  to  slip  off,  and  in  getting  himself 
so  near  the  edge  of  the  trestle;  that,  if  the 
turn  of  the  rope  had  been  around  either  the 
guard  rail  itself  or  on  the  tie  on  the  Inside 
of  the  guard  rail,  it  would  have  been  Im- 
possible for  the  accident  to  have  happened, 
and  that  decedent,  an  experienced  bridge 
carpenter,  who  was  th6roughly  familiar  with 
the  proper  manner  in  which  this  work  should 
be  done,  elected  to  pursue  the  dangerous 
course  without  the  direction  of  the  foreman 
or  anybody  else.  And  there  is  great  force 
in  this  contention,  and  it  Is  possible  that  the 
accident  occurred  by  the  fault  of  decedent; 
but  It  must  be  borne  in  mind  that  this  was 
the  third  leg  of  the  trestle  that  had  been  re- 
moved In  the  same  way,  and  the  manner  In 
which  decedent  was  dohig  the  work  was  pre- 
sumably with  the  knowledge  and  approval 
of  the  foreman  in  charge  of  the  crew;  and, 
while  the  evidence  of  negligence  on  the 
part  of  the  foreman  Is  by  no  means  conclu- 
sive, yet.  In  view  of  the  testimony  of  Wil- 
liam -and  John  Woodson,  as  to  his  failure  to 
observe  the  request  of  decedent  to  "hold  on, 
and  not  shove  the  leg  out  of  the  groove," 
Just  before  the  decedent  fell  off  the  trestle, 
we  do  not  feel  authorized  to  say  that  there 
Is  such  failure  of  proof  as  would  Justify  this 
court  in  reversing  the  Judgment  complained 
of  because  the  lower  court  refused  to  give  a 
peremptory  instruction  to  find  for  defendant. 

Another  error  complained  of  Is  the  giving 
of  instmction  No.  1  at  the  Instance  of  the 


pbUntlff,  which  was  excepted  to,  by  which 
the  Jury  wece  told  that  "if  they  believed  from 
the  evidence  that  the  decedent,  Sanders,  was 
In  the  «nploy  of  defendant  as  a  bridge  car- 
penter, and  while  so  employed  was  called  by 
his  superior  and  foreman  In  charge  of  the 
bridgework  to  go  to  work  on  the  top  of  de- 
fendant's trestle,  or  the  proper  discharge  of 
tals  work  called  him  to  the  top  of  said  trestle, 
where  he  was  at  work  under  the  order  of 
said  foreman,  and  while  so  employed  was 
Jerked  off  of  said  trestle  by  the  gross  negli- 
gence of  the  other  employes,  superior  In  au- 
thority to  decedent,  of  defendant,  at  work  on 
the  said  trestle,  and  was  thereby  thrown  to 
the  ground,  a  distance  of  about  twenty  feet, 
and  injured  and  hurt,  from  which  Injuries  and 
wounds  he  subsequently  died,  then  the  Jury 
will  find  for  plaintiff  such  damages  as  they 
may  deem  proper  from  all  the  facts  and  cir- 
cumstances proven  In  the  case,  not  exceeding 
the  amount  claimed  In  the  petition,  $25,000." 
The  appellee  was  permitted  to  prove  by  the 
physician  who  attended  decedent  bis  condi- 
tion from  day -to  day,  and  to  detail  bis  suffer- 
ings prior  to  his  death,  and  the  petition  itself 
avers,  not  only  the  death  of  appellee's  Intes- 
tate by  the  gross  n^ligence  of  appellant,  but 
also  alleges  spedflcally  that  "he  was  long 
sick,  suffering  greatly  In  body  and  mind,"  al- 
though the  petition  seeks  recovery  only  for 
the  death  of  decedent  By  this  Instruction 
the  Jury  were  authorized  to  consider,  In  ar- 
riving at  a  verdict,  every  possible  fact  and 
circumstance  which  had  been  permitted  to  be 
proven  In  the  case,  and  this,  we  think,  allowed 
them  to  find  damages  for  the  mental  and  phy- 
sical suffering  of  the  deceased,  which  this 
court,  In  a  number  of  cases  has  held  to  be 
Improper.  See  Conner's  Adm'x  v.  Paul,  12 
Bush,  144;  Hacked  r.  Baihxnd  Co.,  96  Ey. 
236,  24  S.  W.  871;  Railroad  Co.  v.  McElwaln. 
98  Ky.  700,  34  8.  W.  286;  and  Railroad  Co.  v. 
Barclay's  Adm'r  (Ky.)  43  S.  W.  177.  This  In- 
struction also  left  the  Jury  at  liberty  to  find 
punitive  damages,  which  was  not  authorized 
under  the  facts  of  this  case.  It  is  also  ob- 
jectionable because  the  Jury  were  told  that 
"If  they  believed  the  proper  discharge  of  his 
work  called  the  decedent  to  the  top  of  the 
trestle,  that  he  was  there  at  work  Under  the 
orders  of  the  foreman."  The  pleadings  and 
proof  both  make  an  issue  as  to  whether  the 
work  he  was  engaged  in  was  by  direction  of 
the  foreman,  and  if.  as  a  matter  of  fact  dece- 
dent sustained  the  Injurlea  which  caused  his 
death  by  reason  of  the  n^ligent  manner  In 
which  he  performed  his  work,  no  recovery 
can  be  had,  unless  the  discharge  of  that  duly 
was  In  the  manner  directed  by  the  foreman; 
and.  in  addition.  It  leaves  the  Jury  to  Infer 
that  there  were  other  employte  present  be- 
sides the  foreman  who  were  decedent's  supe- 
riors in  authority,  under  whose  direction  be 
might  have  acted.  Under  the  proof  In  the 
case  there  was  but  one  employd  of  the  com- 
pany present  who  was  superior  In  authority 
I  to  deceased,  or  had  any  power  to  control  hii 
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actions,  and  that  was  the  foreman;  and  evf- 
dently  no  recovery  could  be  had  except  for 
Diligent  acts  or  orders  on  his  part,  as  tbls 
court  bas  often  held  that  an  employer  Is  not 
liable  to  a  servant  for  Injuries  sustained  by 
him  through  the  gross  neglect  of  a  fellow 
servant,  where  both  servants  are  of  the  same 
rank,  and  engaged  In  the  aame  field  of  labor. 
Siee  Casey's  Adm'r  v.  Railroad  Co.,  84  Ky.  SB; 
Railroad  Oo.  v.  Cavens'  Adm'r,  9  Bush,  560; 
and  Volz  v.  Railway  Co.  (Ky.)  24  S.  W.  119. 
Yet  nnder  the  Instruction  given  the  Jury  might 
have  felt  themselves  authorized  to  find  a  ver- 
dict against  defendant  because  of  the  gross 
ne^Igence  of  any  of  the  employes  whom  th'ey 
m^ht  consider  in  authority  over  deceased. 
For  the  reasons  Indicated,  the  Judgment  Is  re- 
versed, and  cause  mnanded  for  proceedings 
EODristent  wtOi  this  opinion. 

bjlllowe  v.  commonwealth. 

(Court  of  Appeals  of  Kentucky.    Feb.  17, 
189&) 

[irroztcATixa  Lh)oorh— Illboal  Sales  — Phior 

COMTIOTIOX  —  BVIDBKOB  —  AdH  ISBI* 
BrLITT—SOFFICISSCT. 

1.  Evidence  that  defendant  kept  a  bawdy 
house  is  inadmissible  in  a  prosecntlon  for  sell- 
ing liquors  without  a  license. 

2.  liie  fact  that  a  warrant  had  been  Issi^ed 
and  read  to  defendant,  and  judgment  to  pay  a 
tine  entered,  which  she  had  paid,  does  not  prove 
A  former  conviction,  where  she  had  not  been 
taicen  into  custody,  and  the  Judgment  was  en- 
tered as  by  confession  by  the  marshal  In  her 
absence. 

3.  Defendant,  accused  of  aelliog  liquors  to 
B.  without  a  license,  showed  ttiat  ^e  had  been 
fined  for  selling  liquors  to  divera  unknown 
nersons.  and  that  prior  to  such  conviction  she 
had  sold  liquors  to  B.,  but  did  not  show  that 
she  had  sold  to  no  one  else,  or  that  she  had  sold 
to  B.  only  once.  Bdd  insufficient  to  show  a 
former  conviction. 

Appeal   from   circuit  court,  McCracken 

county. 

"Not  to  be  offlclally  reported.* 

Victoria  Ballowe  was  convicted  of  selling 
spirituous  liquors  without  a  license,  and  she 
appeals.  Reversed. 

Campbell  ft  Campbell,  for  appellant  W. 
S.  Taylor,  for  the  Commonwealth. 

WHITE,  J.  The  appellant.  Victoria  Bal- 
lowe, was  indicted  In  the  McCracken  circuit 
court  for  selling  spirituous  liquors  without 
a  license.  The  sale  is  alleged  to  have  been 
to  Joe  Boone.  The  defense  was  a  plea  of 
not  guilty  and  of  former  conviction  for  the 
same  oEfense  in  the  police  court  of  the  city 
of  Fadncah.  Appellant  was  convicted,  and 
a  fine  assessed  at  $60.  From  tbat  conviction 
nnd  Judgment,  this  appeal  Is  prosecuted. 

On  the  trial,  the  witness  Joe  Boone,  after 
proving  the  purchase  from  appellant  of  beer, 
and  the  time  and  venue,  was  asked  by  the 
attorney  for  the  commonwealth  "if  he  knew 
what  business  defendant,  Vic.  Ballowe,  is 
now  engaged  In,  and  what  business  was  she 
engaged  at  ttie  time  Iw  twnght  title  beer." 


To  this  question  appellant  at  the  time  ob- 
jected, but  the  court  overruled  the  objectton, 
and  permitted  the  witness  to  answer.  The- 
wltness  answered  "be  reckoned  he  knew." 
The  attorney  for  the  commonwealth  then 
asked  the  witness:  "Does  she  not  now,  and 

I  did  she  not  then,  keep  a  bawdy  house,— what 
is  known  as  a  whore  house?"  To  this  ques- 
tion appellant  objected;  but  the  court  over- 
ruled the  objection,  and  permitted  the  wit- 
ness to  answer.  Witness  stated  "that  at  the 
time  of  the  sale,  and  at  the  time  of  the 
trial,  appellant  did  keep  a  bawdy  house." 
Appellant  moved  to  exclude  the  question  and 
answer  from  the  Jury,  which  motion  was 
overruled.  To  all  these  rulings  proper  ex- 
ceptions were  reserved.   On  the  plea  of  for- 

;  mer  conviction.  It  was  shown  by  the  rec- 
ords of  the  police  court  that  on  the  9th  day 
of  June,  1896,  the  police  Judge  of  the  dty 
of  Paducah  issued  a  warrant,  upon  informa- 
tion of  Jake  Elliott,  against  appellant,  Vic- 
toria Ballowe,  charging  her  with  unlawfully 
selling  spirituous,  vinous,  and  malt  liquors 
to  divers  persons,  whose  names  are  unknown, 
without  a  license  so  to  do."  Upon  tbat 
charge  the  police  court  rendered  this  Judg- 
ment: "Judgment  by  confession  for  twenty 
dollars  and  costs,  and  capias  pro  fine  to  Issue- 
for  said  fine  and  costs  of  this  prosecution." 
The  proof  shows  tbat  this  fine  assessed  by 
the  police  court  had  been  paid  In  full  to  the 
city  marshal  of  Paducah  before  thie  trial. 

We  are  of  opinion  that  the  court  erred  In 
permitting  the  witness  Boone  to  testify,  over 
appellant's  objection,  that  at  the  time  of  the 
sale  of  heer  to  him,  and  at  the  time  of  the 
trial,  appellant  was  engaged  In  keeping  a 
bawdy  house,  as  that  fact  had  no  connection 
with  the  oCFense  of  which  she  was  charged, 
for  which  she  was  then  on  trial.  Appellant 
had  not  been  sworn  in  her  own  behalf;  so  it 
could  not  be  said  this  testimony  was  admis- 
sible to  impeach  her  in  any  way.  Bishop's 
Criminal  Procedure  (section  1120)  says:  "It 
is  but  repeating  the  doctrine  of  the  last  sub- 
title to  say  that,  on  the  trial  for  a  particular 
crime,  the  state  cannot  aid  the  proofs  against 
the  defendant  by  showing  him  to  have  com- 
mitted another  crime."  Section  1124  reads: 
"To  permit  such  evidence  would  be  to  put 
a  man's  whole  life  In  issue  on  the  charge  of 
a  single  wrongful  act  and  crush  him  by  Ir- 
relevant matter,  which  be  could  not  be  pre- 
pared to  meet"  This  doctrine  was  recog- 
nized In  the  case  of  Combs  v.  Com.  (Ky.)  31 
S.  W.  353.  • 

Appellant  complains  of  the  action  of  the- 
trial  court  in  withdrawing  from  the  Jury  ail 
the  proof  tending  to  show  a  former  convic- 
tion for  the  same  offense.  We  are  of  opin- 
ion this  was  not  error.  The  records  of  the- 
Paducah  police  court  show  that  a  warrant 
was  issued,  but  there  is  no  return  made 
thereon.  In  fact  the  bfllcer  testified  that  he 
only  read  the  warrant  to'  the  appelant,  and 
did  not  take  her  Into  custody  or  take  a  bond 
for  her  appearance.   Tlili  Is  the  officer  who 
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gave  tlie  Information  as  to  the  sales  to  an-  | 
known  p«song.  Hie  testimony  of  the  police 
judge  and  of  the  acting  manbal  both  show 
that  the  defendant  was  not  present  In  court 
at  all;  that  there  was  no  trial;  but  that  the 
marshal  himself  entered  a  plea  of  guilty, 
and  the  judgment  was  entered  as  by  confes- 
sion, llie  warrant  was  never  serred.  The 
appellant  was  not  present  in  court,  nor  was 
she  legally  before  the  court.  These  juris- 
dictional facts  being  absent,  the  judgment 
in  the  police  court  was  rold,  and  it  follows 
that  appellant  was  not  In  jeopardy.  How- 
erer,  if  this  were  not  true,  we  have  serious 
doubts  If  It  be  valid  and  a  bar.  The  burden 
of  proof  of  a  former  conviction  or  acquittal 
Is  on  the  defendant  to  show  that  he  has 
been  acquitted  or  convicted  of  the  identical 
offense  for  which  be  Is  being  tried.  Vo- 
wells  V.  Com;,  83  Ky.  193.  So,  conceding 
that  the  trial  and  conviction  In  the  police 
court  were  valid  and  regular,  by  what  wit- 
ness or  record  does  appellant  show  she  was 
convicted  of  selling  to  Joe  Boone  on  June 
nth?  There  is  no  proof,  except  appellant  tes- 
tifies that  she  sold  to  Boone  early  in  June, 
and  beton  this  judgmmt  in  the  police  court. 
However,  she  did  not  say  she  had  not  sold 
to  any  other  person  before  that  conviction, 
nor  even  to  Boone  more  than  once.  This  proof 
was  properly  excluded.  It  did  not  show  for- 
mer conviction.  For  the  errors  Indicated, 
the  judgment  Is  reversed,  and  case  remand- 
ed for  further  proceedings  conalstent  bere- 
wlth. 


COMMOXWB&I/TH.  to  Use  of  80WARDS.  T. 
MORTON  et  aL 
(Oonrt  of  Appeals  of  Kentucky.    Feb.  1% 
1898.) 

Action  Aoiirbt  Shbrifv— Illkoal  Tax  Sale. 
Where,  in  an  action  anuoet  a  sheriff  and 
his  sureties,  the  petition  alleged  that  the  sher- 
iff had  sold  the  lands  of  certain  perBons  for 
taxes,  who  owned  personalty  worth  more  than 
the  amount  of  the  tax  assessed  aeainst  them, 
and  plaintiff,  having  a  vendor's  lieu  on  the 
lands  sold,  was  compelled  to  buy  in  the  property 
at  the  tax  sale,  but  did  not  alleee  that  his  lien 
was  lost,  or  that  the  property  bought  by  him 
was  not  of  sufficient  value  to  pay  the  unpaid 
purchase  money  due  him,  as  well  as  the  tax, 
the  petition  is  bad  on  demurrer. 

Appeal  from  circuit  court,  Oreenup  county. 

"Not  to  be  officially  reported." 

Action  by  commonwealth  of  Kentucky,  for 
the  use  of  James  M.  Sowards,  against  James 
K  Morton  and  otbers,  for  damages.  Demur- 
rer to  petition  sustained.  Plaintiff  iqipeali. 
Judgment  affirmed. 

B.  P.  Bennett  and  W.  J.  Worthlngton,  for 
apiiellflnt    A.  E.  Cole  &  Sons,  for  appellees. 

T>V  RELLE,  3.  The  appellant  instituted  this 
proceeding  for  damages  against  the  sheriff  of 
Greennp  county  and  bis  sureties,  alleging  that 
the  aberlff  bad  sold  the  lands  of  some  niae 
named  persons  for  taxes,  when  each  of  said 
persons  owned  personal^  worth  more  than 


five  times  the  amount  of  the  tax  assessed 
against  them,  respectively;  and  the  f4>pellant, 
Sowards,  having  a  vendor's  lien  upon  the 
lands  sold,  was  compelled  to.  and  did,  buy  In 
the  property  at  the  tax  sale.  A  demurro:  to 
the  petition  was  sustained,  and  the  i^peUant 
declined  to  plead  further.  We  think  the  ac- 
tion of  the  trial  court  was  proper,  for  tbe  pe- 
tition— which  describes  the  property  In  the 
vaguest  way— does  not  show  wherein  appel- 
lant was  damaged  by  the  sale  of  the  realty 
In  place  of  the  personalty,  does  not  sbow  the 
amount  of  his  lien,  does  not  ^ow  that  his 
Hen  was  lost,  or  that  the  property  bought 
by  hbn  was  not  of  sufficient  value  to  pay 
the  tmpald  purchase  money  due  him,  as  well 
as  the  tax.  Moreover,  by  section  4032,  Ky. 
St,  the  llenbolder  is  authorized  to  pay  the 
taxffl  and  be  subn^ted  to  the  ilen  of  the 
commonwealth.  In  this  view  of  the  case.  It 
is  unnecessary  to  consider  the  other  ];K)int8 
made  In  13m  tffiefa  of  conns^  Judgment  af- 
firmed. 

BOWBN  V.  LONG. 
(Court  of  Appeals  of  Kentucky.    Feb.  19. 
U98.) 

OraiCBHS—VAOAHOIBB  —  LimACT— Nones  TO  In- 
OUHBSITT. 

Where  the  incumbent  of  a  public  office  had 
been,  in  a  proper  proceeding,  aajudxed  a  luna- 
tic, and  committed  to  the  asylum,  and  the  valid- 
ity of  such  adjudication  was  in  no  manner  as- 
■idled,  no  notloe  to  him  was  required,  fai  order 
to  declare  a  vacancy  in  such  office. 

Appeal  from  circuit  court,  Nicholas  county. 

"Not  to  be  <^cially  reported." 

Action  by  John  K.  Bowen  against  James  R. 
Long  for  official  fees  as  assessor.  From  a 
judgment  dismissing  bis  action,  plaintiff  ap- 
peals. Affirmed. 

Hanson  Kennedy  and  W.  P.  Ross  &  Son,  for 
i^^llant  Hany  Kennedy  and  John  P.  Hoc- 
vail,  for  appdlee. 

WHITE,  J.  This  Is  the  second  appeal  1b 
this  case.'  For  former  opinion  and  facts,  see 
Long  V.  Bowen,  91  Ky.  540.  23  S.  W.  343. 
Upon  the  return  of  the  case,  the  plaintiff  (now 
appellant)  filed  a  reply,  by  which  he  directly 
attacked  the  order  of  the  Nicholas  county 
court  declaring  the  office  of  assessor  vacant, 
as  well  as  the  proceedings  had.  He  alleged 
that  upon  motion  of  the  county  attorney  a 
rule  was  Issued  against  the  superhitendent  of 
the  asylum  wherein  appellant  was  ccmflned, 
to  show  cause  why  the  office  of  assessor 
BbonM  not  be  declared  vacant  This  rule  was 
aecnted  on  the  superintendent  who  did  not 
ai^ear.  It  la  alflnnatlTdy  alleged  that  there 
was  no  notice,  summons,  or  process  oncnted 
on  appellant,  nor  was  there  any  committee  «r 
guardian  appointed  for  him,  nor  was  he  rep> 
resented  In  the  county  court  at  all  by  any 
person;  that  the  only  notloe  given  to  any  per^ 
son  as  to  any  proceeding  was  that  executed 
on  the  asylum  supwintendent;  that  the  ordet 
of  court  declaring  tbs  office  racaut  ledtM 
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only  a  notice  against  Dr.  F.  H.  Clarke,  super- 
intendent of  the  asylum, — the  order  being  set 
out  In  full.  However,  the  reply  nowhere  de- 
nlei  the  Judgment  of  conviction  of  lunacy, 
nor  Is  Its  regularity  attacked  In  any  way,  for 
any  reason.  The  court  sustained  a  demurrer 
to  the  reply,  and,  appellant  falling  to  plead 
fmther,  his  action  was  dismissed,  and  from 
that  Judgment  this  appeal  is  prosecuted. 

We  are  of  opinion  that  the  question  of  no* 
tlce  of  the  order  to  declare  a  vacancy  Is 
wholly  Immaterial,  as  the  Judgment  of  eon< 
vlctlon  of  limacy  is  not  attacked.  The  Judg- 
ment of  lunacy,  as  said  by  the  former  opin- 
ion, rendered  appellant  civilly  dead;  and,  that 
being  true,  It  would  require  no  notice  to  any 
person  in  order  for  the  county  court  to  declare 
the  office  vacant,  the  same  as  In  case  of  nat- 
ural death.  Finding  no  error,  the  Judgment 
la  affirmed. 

CALVEBT  T.  WEDDLE. 

(Cbnrt  of  Anwftl'  of  Kentucky,    Feb.  10. 
1898.) 

El.9EMBIIT~OBSTRDCTIOir. 

Plaintiff  owned  a  pass  way  over  defend- 
ant's land,  16  feet  wide,  which  had  been  used 
for  a  long  time,  and  was  well  marked.  De- 
fendant built  his  fence  so  as  to  make  the  path 
straight,  which  changed  its  course  somewhat 
Both  parties'  deeds  referred  to  the  pass  way 
as  "then  established."  Hfld,  that  such  fence 
was  an  obstruction. 

Appeal  from  drcult  court,  Mason  county. 

"Not  to  be  cfficlally  reported." 

AcUoo  by  John  M.  Weddle  against  H.  Cal- 
vert From  a  Judgment  for  pkdnUff,  defend- 
ant aiq>eal8.  Affirmed. 

George  W.  Adair  and  B.  L.  Worthlngton, 
ft>r  aiipellant    A.  M.  J.  Cochran,  for  iqtpeDee. 

WHITE,  J.  Aivellaat  and  vpellee  own  ad- 
joining farms  In  Bfason  county;  that  of  ap- 
pellant lying  betwem  the  land  of  appellee  and 
the  tomplfee  road.  It  la  conceded  by  both 
parties  that  appellee  owns  a  pass  way,  16 
feet  wide,  orer  tihe  land  of  ai^Iaitt,  to  the 
road.  Appellee  brought  this  action  ■eddng 
to  ^oln  appellant  front  obstructing  the  pass 
way,  which  he  alleged  appellant  bad  done, 
and  was  then  doing,  by  building  a  ftralght 
rail  fence  t»o  close  to  the  pass  way:  that  Is, 
appellee  charges  that  this  straight  latl  fence 
was  bnllt  within  less  than  eight  feet  from  the 
center  line  of  the  pass  way,  and  was  there- 
fore an  obstruction.  The  fact  of  the  pass 
way  belonging  to  appellee,  and  that  the  fence 
had  been  built  within  less  than  eight  feet 
from  the  center  line  of  an  old  traveled  way, 
Is  not  denied;  but  appellant  cls'ms  that  the 
pass  way  was  a  straight  way,  and  that  the 
old  traveled  road  was  not  In  the  center,  but, 
being  crooked,  approached  nearer  to  ^ther 
aide.  In  places.  Appellant  alleges  that  he  left 
open  a  pass  way  full  16  feet  wide,  but 
atralght,  and  this  is  the  pass  way  appellee  Is 
entitled  to,  and  denied  the  obstruction  of  the 
way.   There  is  no  real  dlqnite  u  to  any 


fact,  except  ax  to  the  exact  location  of  the 
pasa  way  over  appellant's  land.  The  court 
below,  on  hearing,  adjudged  tliat  the  old 
traveled  way,  as  shown  on  the  ground,  waa 
the  pasa  way,  and  that  the  fence  bad  been 
built  within  less  than  eight  feet  of  the  center 
line  of  this  old  traveled  way,  and  to  that  ex- 
tent was  an  obstruction,  and  lAould  be  re- 
moved; and  appellant  was  enjoined  from 
again  obstructing  same.  From  that  Judgment 
this  api>eal  la  prosecuted. 

The  record  shows  that  appellee,  Weddle, 
bought  his  tract  of  land  In  March,  1887,  from 
Sarah  E.  Fields;  and  In  that  deed  la  con- 
veyed, "And  also  a  pass  way  across  the  landa 
of  said  Alex  McCord.  where  a  road  now  mna. 
16  feet  wide.  In  common  with  said  McCord.** 
Appelant  purchased  his  land  In  May,  ISSa, 
from  W.  J.  Bees,  who  bought  of  Alex  Mc- 
Oord;  the  deed  to  appellant  reciting.  "It  la 
also  agreed  and  understood  between  said  par- 
Uea  that  there  la  a  right  of  way  reaerve<l 
through  the  tract  of  land  herein  conveyed, 
for  the  use  and  benefit  ot  John  Weddle.  in 
common  with  said  aecond  party,  his  heirs  And 
assigns,  along  the  road  as  It  now  runs  tbrouRh 
said  land."  In  the  deed  from  McCord  to 
Bees  there  is  this  clause,  "Except  a  pass  way 
of  sixteen  feet  wide  from  the  line  of  John 
Weddle  (formerly  Fields),  through  the  afur*^ 
said  traot  of  land,  to  E.  Payton  line,  for  the 
use  and  benefit  of  the  said  John  Weddle,  his 
heirs  and  aasigna,  in  common  with  the  said 
party  of  the  second  part"  The  proof  ahows 
that  along  this  pass  way  there  was  an  old 
traveled  way,  tliat  had  cut  into  the  ground, 
leaving  the  road  well  marked,  aa  well  as 
clearly  ahowlng  that  the  aame  way  had  been 
long  used.  From  the  proof  It  la  dear  that 
appellee  built  his  fmce  nearer  thla  old  road- 
way than  formerly,  and  so  close  that  it  crowd- 
ed the  way  so  that,  with  a  load  of  bay,  a 
person  could  rot  go  the  old  way;  and  to  go 
out  of  the  old  traveled  way  would  require  the 
banks  to  be  cut  down,  because  of  the  cen- 
ter being  some  lower  than  the  side,  caused 
by  the  long  wear  in  travel.  We  are  of  opin- 
ion that  the  proof,  as  well  aa  the  deed,  sUiowa 
that  the  old  traveled  way  Is  the  pass  way 
appellee  owns;  and,  it  having  been  obstruct- 
ed, the  Judgment  of  the  drcult  court  remov- 
ing the  obstruction  and  enjoining  further  ot>- 
Btnictlon,  la  proper,  and  should  be  affirmed. 


BaOWN*S  ADM'R  v,  LOUISVILLE  &  N. 

R.  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  19, 
1898.) 

Railroatis— Dkdkkbn  Passrnobr — BncTioK. 
Plaintiff's  intestate,  on  defendant's  train, 
was  helpless  from  intoxication,  and  he  had  no 
ticket,  and  tendered  no  fare.  Defendant  put 
him  off  at  a  depot  where  three  passengers  got 
off,  and  where  there  were  two  hotel  porters. 
A-fterwards  he  wandered  on  the  track,  and  was 
run  over  by  an  eagine.  and  killed,  add,  that 
defendant  was  not  liable. 

Appeal  from  circuit  court,  lAurel  county. 
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"Not  to  be  officially  reported." 

ActloD  the  administrator  of  the  estate  of 
James  Brown,  deceased,  against  the  Lonls- 
Ttlle  &  Nashville  Railroad  Oompanr.  Judg- 
meat  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

H.  C.  Eversole,  for  appelant.  J.  A.  Graft 
■and  3.  W.  Alcorn,  for  appellee. 

QUFFY.  J.  nils  actlcm  was  Instituted  In 
the  Laorel  drcnlt  court,  by  Robert  Brown, 
Administrator  of  James  Brown,  against  the 
-ai^Uee,  seeUng  to  recover  a  judgment 
against  the  appellee  for  negligently  causing 
tUe  death  of  said  decedent.  It  Is  alleged.  In 
mbstance,  la  the  iietltion,  that  the  intestate, 
James  Brown,  about  the  2d  of  April,  1895, 
-entered  a  coach  composing  one  of  defendant's 
passenger  trains,  running  north  on  its  road, 
known  as  the  "Night  Express,"  at  Oorbln,  In 
Whitley  county,  Ky.,  on  his  way  to  the  city 
of  Cincinnati;  that,  at  the  time  said  Brown 
entered  said  train,  he  was  Intoxicated  by  the 
nae  of  qilrituoqs.  vinous,  and  malt  liquors  to 
cndi  a  degree  that  he  was  maudlin  drunk, 
and  totally  helpless,  both  mentally  and  physi- 
cally, in  which  condition  said  Brown  remain- 
ed untU  the  train  reached  the. depot  of  the 
•defendant  In  the  town  of  London,  Laurel 
eonnty,  £y.,  at  which  time  and  place  the 
agents  and  servants  of  the  defendant,  who 
wdl  knew  the  thai  drunken  and  hapless  con- 
dition of  said  James  Brown,  unlawful^,  with 
willful  n^Iif^nce,  by  force,  ejected  said  James 
Brown,  plaintiff's  intestate,  from  and  off 
■of  said  car,  and  left  him  in  the  dark,  at  night- 
time, about  1  o'clock  at  night,  near  the  track 
•of  its  railroad,  said  agents  and  servants 
knowiiv  at  the  time  that  the  trains  operated 
on  Bald  railroad,  both  freight  and  passenger 
trains,  would  soon  thweafter  be  passing  said 
depot  at  London,  where  they  left  said  Brown, 
and  knowing  that  said  Brown  was  Incapable 
of  taking  care  of  and  protecting  hlms^  from 
death  and  Injury  from  iimsalng  trahis.  The 
plaintiff  fnrthw  states  and  dtarges  that  said 
Brown,  within  a  short  time  aftar  he  was  left 
near  the  trade  of  defendam^s  road,  and  within 
a  few  handled  feet  of  where  he  was  left  by 
d^endanf  s  agoits,  and  while  he  was,  from 
•aid  Intoxicated  condition,  yet  drank,  and  nn- 
ahle,  mentally  and  physically,  to  take  care 
of  himself,  he  wandered  onto  the  txatik  of- the 
defendant's  railroad,  but  a  short  distance 
from  where  he  was  left  by  defendant's  agents 
and  servants,  and  was  ran  over  by  one  of  de- 
fOidajifs  oiglnes  and  trains  running  south  on 
said  road,  and  cat  Into  pieces,  and  mangled. 
«o  that  he  then  and  there  died,  all  of  which 
was  the  result  of  the  wlUful  negligence  of  the 
agents  and  serrants  of  the  defendant  in  eject- 
Ing  said  James  Brown  ftom  the  train  of  the 
defendant,  to  the  damage  of  the  estate  of 
said  James  Brown,  and  to  plaintiff,  as  the  ad- 
ministrator of  said  James  Brown,  In  the  sum 
of  $10^000.  The  answer  of  d^endant  reads 
as  f<dlowa:   "The  defendant  says  It  la  tme^ 


as  alleged  In  the  petition,  that  Jamefi  Brown 
entered  me  of  Its  trains  at  Ck>rbin,  about  the 
the  2d  day  of  April,  ISSSi.  It  says  it  does 
not  know  what  the  condition  of  said  Brown 
n-as.  It  denies  th^t.  at  the  time  said  James 
Brown  entered  the  train  at  Corbln,  he  was  In- 
toxicated by  the  use  of  spirituous,  vinous,  or 
malt  liquors  to  such  an  extent  that  be  was 
maudlin  drunk.  It  denies  that  be  was  totally 
helpless,  either  mentally  or  physically;  de- 
nies that  nald  Brown  remained  In  such  drunk- 
en or  helpl^  condition  until  he  reached  the 
depot  at  London,  Ky.  It  denies  that  the 
agents  or  servants  of  this  defendant,  well 
knowing  or  knowing  at  all  the  then  drunken 
and  helpless  condition  of  said  James  Brown, 
unlawfully  or  with  willful  negligence,  by 
force  or  at  all.  ejected  plalntltl's  intestate 
from  one  of  Its  cars.  It  denies  that  It  left 
him  In  the  dark  at  nighttime;  denies  that  it 
left  him  near  the  track  of  Its  railroad.  It 
denies  that  It  or  its  agoits  or  servants  ejected 
said  Intestate  from  its  car;  denies  that  It  used 
.any  force  whatever.  It  denies  that  Its  ag^ts 
or  servants  well  knew  or  knew  at  all  that 
the  trains  of  defendant,  both  freight  and  pas- 
senger, or  either,  would  soon  be  passing  said 
depot  at  London.  It  denies  that  its  agents  or 
servants  left  said  Brown  knowing  him  to  be 
mcapable  of  taking  care  of  or  protecting  him- 
self from  death  or  Injury  from  passing  trains. 
It  denies  that  said  Brown  was  in  such  drunk- 
en or  helpless  condition  at  all.  It  denies  that 
within  a  short  time  after  James  Brown  was 
left  near  the  track  of  defendant's  road,  or 
within  a  few  hundred  feet  of  the  place  where 
he  was  1^  1^  defendant's  agents  or  serv- 
ants, or  while  be  was,  from  said  Intoxicated 
condition,  yet  drunk,  or  while  mentally  or 
physically  unable  to  take  care  of  himself,  he 
wandered  on  defendant's  track,  a  short  dis- 
tance firom  where  he  was  left  by  defendant's 
agents  or  serrants,  and  was  ran  over  by  one 
of  defendant's  oiglnes  and  trains;  denies  that 
by  any  wrongful  act  or  acts  of  this  defend- 
ant, or  Its  agents  or  servants,  the  Intestate 
was  run  over  and  cut  Into  pieces  or  mangled, 
so  that  he  then  and  there  died;  denies  that 
sold  killing  was  the  result  of  the  wlUful  neg- 
ligence of  the  agents  or  servants  of  this  de- 
fendant In  ejecting  James  Brown  from  the 
train  of  defendant.  It  denies  that  It  has 
been  gull^  of  any  willful  or  other  n^lgeoce 
whatever.  It  denies  that  the  estate  of  James 
Brown  or  the  plaintiff,  as  administrator,  has 
been  damaged  In  the  sum  of  ¥10,000,  or  any 
sum.  by  any  wrong  of  defendants,  or  st  all." 
Flalntiirs  amended  petition  reads  as  follows: 
"The  plaintiff,  Robert  Brown,  administrator 
of  the  estate  of  James  Brown,  deceased,  for 
amendment  to  his  original  petition,  states 
that  the  agents  and  servants  of  the  defendant 
who  ejected  plainutTs  intestate  from  Its 
trains,  as  alleged  In  plaintiffs  original  peti- 
tion, were  the  agents  and  servants  of  the  de- 
fendant In  chaq;e  of  the  train  from  which 
said  James  Brown  was  ejected,  and  that  said 
agents  and  aemnts  knew  the  danger  to 

Digitized  by  Google 


650 


44  oOUlHWBSTBRN  BEPOBTBB. 


which  tbe  deceased,  Brown,  would  be  sat>- 
jected  to  tbe  trains  of  tbe  defendant,  which 
they  knew  wonld  be  passing  the  depot  at  Lon- 
don, Ky.,  on  the  track  of  defendants  rail- 
road tbe  place  where  they,  the  agents  and 
servants  of  the  defendant  in  charge  of  said 
train,  willfully  and  n^llgently  ejected  said 
Brown  from  said  train,  as  allied  in  plain- 
tiff's original  petition."  Defendant's  amended 
answer  and  answer  to  amended  petition  reads 
as  follows:  "Tbe  defendant,  for  answer  to 
the  amended  petition,  and  for  amendment  to 
Its  original  answer,  says  that  it  denies  that 
its  agents  or  servants  In  charge  of  its  train 
knew  that  James  Brown,  the  intestate,  would 
be  subjected  to  any  danger  from  its  trains 
passing  the  depot  at  liondon,  when  he  left 
defendant's  train  at  that  point,  or  when  they 
left  said  Brown  at  that  depot.  Defendant 
denies  that  its  said  agents  or  servants  wiU- 
fnlly  or  negUgently  ejected  said  Brown  from 
the  train.  Defendant  denies  tha.t  it  has 
knowledge  or  information  snffldent  to  form  a 
belief  that  when  said  Brown  entered  its  train, . 
at  Corbin,  be  was  on  his  way  to  Cincinnati, 
Ohio.  Defendant  denies  that  when  said 
Brown  entered  Its  train,  at  Corbin,  be  was  in- 
toxicated to  soch  a  degree  that  he  was  maud- 
lin drunk,  or  that  he  was  totally  helidees,  or 
helpless  at  all,  either  physically  or  mentally. 
Defendant  denies  that  he  was  totally  help- 
less, or  helpless  at  all,  either  physically  or 
mentally,  when  Its  train  reached  its  depot  at 
London,  and  denies  that  they  or  any  of  them 
ejected  bim  at  London  from  Its  train.  De- 
fendant denies  that  said  Brown  was  inca- 
pable of  taking  care  of  or  protecting  hims^f 
when  be  was  left  at  London  from  its  trains, 
and  denies  that  he  was  either  mentally  or 
physically  incapable  of  taking  care  of  him- 
self when  he  got  onto  defendant's  railroad 
track,  after  the  train  on  which  be  bad  t>een 
carried  passed  that  station.  (2)  Defendant 
says  that  it  admits  that  plalntlcCs  Intestate 
did  enter  Its  train  at  CorUn,  as  a  passenger, 
but  says  that,  when  demanded  of  him  by  the 
conductor  in  charge  of  its  train,  he  failed  and 
refused  to  either  exhibit  a  ticket  for  his  fare 
or  to  pay  his  fare,  and  for  that  reason  said 
conductor  Informed  him,  before  the  arrival  of 
tbe  train  at  London,  that  he  must  get  off  the 
train  when  that  station  was  reached,  or  else 
show  a  ticket  or  pay  his  fare;  and,  when  th^ 
train  did  stop  at  London,  he  failed  to  show  a 
ticket  or  to  pay  his  fare,  but  voluntarily, 
and  in  company  with  other  passengers,  pru- 
dent citizens  of  tbe  town  of  London,  left  the 
train  at  that  station,  and  did  not  theref  Jter 
return  to  It;  and  defendant  says  that  these, 
and  none  other,  are  the  alleged  wrongs  and 
Injuries  complained  of  in  the  petition  and 
amended  petition.'*  The  affirmative  matters 
In  the  answer  were  controverted  of  recprd. 
A  Jury  trial  resulted  in  a  verdict  for  the  de- 
fendant upon  a  peremptory  instruction  by  the 
oourt.  The  (Mjpellant's  grounds  for  a  new 
trial  are  as  follows:  (1)  Because  the  court 
failed  and  refused  to  prppeily  Instmet  tbm 


Jury  as  to  the  law  of  the  case;  (2)  because 
the  coort  eired  in  instmctii^  the  Jury  to  find, 
for  the  defendant  In  this  case;  (3)  because 
the  oourt  erred  in  refusing  to  give  the  Instrucr 
tlons  asked  for  by  [dalntlff.  Nos.  1  and  2;. 
(4)  becaose  tbe  testimony  did  not  authorize 
the  court  to  instruct  tbe  Jury  to  find  for  tbe 
defendant  App^ant's  motion  for  a  new 
trial  having  been  overruled,  be  prosecutes  tbis- 
appeal. 

Tbe  plaintiff's  testimony  Is  as  follows: 
Tbe  plaintiff  introduced  C.  M.  Randall, 
who.    being   sworn,    testified   as  follows: 
"About  the  last  of  March,  1886,  or  tbe  first 
days  of  April,  189C,  I  got  on  the  train  of 
j  the  Louisville  &  Nashville  Railroad  Gompa- 
I  ny,  at  Lilly,  In  Laurel  county.    It  was  the 
I  night  express,  running  north.    Mr.  O.  W. 
I  Delph  was  tbe  conductor.    There  was  a  man. 
I  laying  on  a  seat  in  the  smoking  coach  when 
I  entered  the  train.    He  seemed  to  be  In  a 
I  stupor  or  asleep.    Tbe  conductor  and  others 
.  came  to  him,  and  shook  blm,  and  tried  to 
I  arouse  him.    He  roused  np  some,  and  said 
be  bad  a  ticket.    The  conductor  looked  In  bis- 
>  pockets  and  his  valise,  and  found  no  ticket. 
I  The  conductor  pnlled,  raised,  him  up.  He 
;  didn't  pay  any  fare  or  show  any  ticket,  and 
I  said  be  would  not  pay  any  fare.  I  did  not 
onderstand  what  he  said.    He  muttered  and 
cursed  something.    He  said  nothing  until  he- 
was  aroused.    The  conductor  opened  bis  va- 
1  Use,  and  there  was  some  dothes  and  a  block 
of  candle  coal  in  the  valise.  I  told  tbe  con- 
'  ductor  he  might  bit  blm  with  tbe  coaL  He 
showed  no  ticket,  nor  paid  any  fare.  The 
conductor  told  the  man  he  wonld  have  to- 
{  pay  his  fare,  or  he  would  pnt  blm  off  at 
'  London.    This  was  after  be  had  passed  Farls 
I  Station,  and  near  London  the  man  was  sflU  in 
a  stupor  or  drowsy.  They  bad  shook  him,  and 
'  some  of  the  men  on  the  train,  in  the  presence 
!  of  the  conductor, poured  wateron  him.  He  bad 
I  aroused  some  when  we  arrived  at  London, 
i  I,  at  the  request  of  the  conductor,  carried  bis 
i  valise  off  the  train.    Tbe  conductor  was 
j  Delph.    Some  one  else  led  the  man  off  tbe 
I  train.    I  set  bis  valise  down  six  or  eight 
i  feet  from  the  railroad  track.  The  man  walk- 
,  ed  to  It,  and,  when  I  saw  blm  last,  be  was 
stooped  down  over  it  It  bad  fallen  open. 
I  left  him,  and  have  never  seen  blm  since. 
I  and  don't  know  who  be  was.    C.  N.  Scovllle 
I  and  H.  C.  Thompson  were  in  company  with 
I  me  when  I  boai^ed  the  train  at  Lilly,  and 
.  when  I  got  off  at  London.    When  I  got  off 
I  at  London,  I  saw  tbe  porters  of  the  Catching 
I  Hotel  and  tbe  Riley  House  there,  standing 
I  near  the  train  where  we  got  off.    Don't  re- 
member of  seeing  any  one  else  at  the  d^ot. 
Tbe  man  was  working  with  bis  valise  tbe 
last  I  saw  of  him,  in  six  or  eight  feet  of  the- 
track  of  the  railroad.   This  was  about  one^ 
o'clock  In  tbe  morning.    To  leave  tbe  place 
where  I  last  saw  the  man,  to  come  to  Main 
street,  and  come  up  town,  he  would  have 
had  to  come  an  east  conrae,  thirty  or  forty 
yards  of  which  distance  ww  OTer  a  plank 
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walk  between  two  lots  and  a  fence  on  either 
Bide,  or  have  gone  around  the  depot  a  nortlk* 
east  course,  abont  two  hundred  feet,  to  get  to 
Main  street,  or  go  west  orer  the  railroad 
track,  and  either  go  by  the  street  crossing, 
or  cross  a  colvert  about  twenty  feet  wUe  to 
get  to  the  west  side  of  the  railroad,  or  go 
north  on  the  railroad  track,  or  south  on  the 
same.  To  go  eltbw  north  or  south,  there  was 
nn  embankment  or  ditch  or  fence  on  either 
side  of  the  same,  except  the  ways  I  hare 
stated  going  north  on  the  railroad  track; 
there  was  an  embankment  on  either  side  of 
the  railroad.  To  go  south  there  was  a  ditch 
on  the  right  of  the  railroad,  and  a  fence 
on  tbe  left  for  several  hundred  feet.  The 
man  said  nothing  nor  done  anything  until 
they  aroused  him;  waa  not  nor  did  not  In- 
terfere or  bother  the  passengers.  There  waa 
C  N.  ScoTlUe,  myself,  and  H.  C.  Thompson 
got  off  the  train,  and  tbe  man  tbey  put  off. 
I  saw  Catching  Hotel  porter  and  Jarve  Sut- 
ton, the  Riley  House  porter,  there.  That  was 
all  the  people  I  remember  to  have  seen.  I 
think  the  depot  was  open,  and  lights  burn- 
ing in  tbe  office  and  waiting  room.  After  I 
got  off  tbe  train.  I  set  the  man's  rallse  down 
seven  or  eight  feet  from  the  track,  and  then 
started  off  to  town.  The  last  I  saw  of  him, 
he  was  stooping  down  over  his  valise,  and 
two  or  three  persons  were  standing  near 
him.  The  conductor,  in  leading  him  off  the 
car,  simply  took  hold  of  him,  and  helped  blm 
along,  and  helped  him  get  down  off  tbe  car 
platform  and  car  steps." 

The  plaintiff  then  Introdueed  O.  N.  Scovllle, 
who  testified  as  follows:  That  he  was  cm 
tbe  north-bound  train  of  the  defendant  tnan 
r^llly,  Ey.,  to  London,  Ey.,  on  the  night  of 
tbe  last  days  of  March  or  first  dajrs  of  April, 
1885.  "C.  M.  Randall  and  H.  O.  Thompson 
were  In  company  witb  me.  We  boarded  the 
train  at  Lilly,  and  got  off  at  Ziondon,  Ky. 
There  was  a  man  lying  on  a  seat  in  the 
smoking  car  when  we  entered.  He  was 
asleep,  or  seemed  to  be.  Mr.  Delph  was  the 
condnctor.  He  came  along,  and  took  bold 
of  the  man,  and  shook  him.  He  seemed  to 
be  in  a  stupor.  Tbe  condnctor  finally  pulled 
him  up,  and  looked  In  his  pockets  for  ticket. 
He  found  no  ticket  on  blm.  He  found  some 
money.  I  saw  a  bin  and  some  sflver  mon- 
ey. I  don't  know  how  mudi.  The  man  was 
boUierlng  no  one  when  we  went  In,  and  did 
not.  When  the  conductor  pulled  blm  up,  he 
mnttered  and  cursed  some.  The  condnctor 
opoied  his  valise.  There  was  some  clothing, 
shirts,  socks,  eto.,  and  a  block  of  candle  coal 
In  tbe  valise.  The  man  mnttered.  1  could 
not  understand  much  be  said.  He  said  he 
was  going  to  Cincinnati,  Ohio.  The  con- 
ductor, Mr.  Delph,  told  blm,  it  he  did  not 
produce  a  ticket  or  pay  fare,  he  wonid  irat 
blm  off  at  London.  To  this  be  made  no  re- 
sponse that  I  heard.  This  was  just  before 
we  reached  London.  When  we  got  off,  the 
conductor  and  some  one  else  led  the  man  off 
the  train  at  the  d^t  In  London.    0.  M. 


Randall  carried  his  valise.  It  was  a  black 
valise,  eighteen  Inches  or  two  feet  long.  I 
left  the  depot  for  borne.  Tbe  man  was 
standing  six  or  eight  feet  from  the  railroad 
track  at  bis  valise.  He  hallooed  a  time  or 
two  Just  before  I  left  Before  reaching  Lon- 
don, the  conductor  and  others  poured  water 
on  him,  in  his  face,  and  under  his  clothes. 
They  had  aroused  blm  a  little  by  the  time 
we  reached  London.  The  man  was  quiet 
all  the  time,  unless  when  tbey  were  work- 
ing with  htm.  Then  he  muttered,  and  about 
all  I  understood  was  that  he  was  going  to 
Cincinnati,  and  that  be  had  a  ticket;  but  the 
conductor  and  the  other  parties  could  not 
find  any  ticket  after  searching  everything. 
I  did  not  know  him.  Never  saw  him  any 
more.  It  was  about  1  a.  m.  when  we  got 
off  the  train.  The  regular  time  for  tbe  ex- 
press train  to  pass  south  at  London  at  night 
was  between  2  and  8  a.  m.  each  day  at  that 
time.  The  conductor  and  others  pulled  him 
up  In  his  seat  The  man  seemed  to  be  In  a 
stupor,  or  drunk.  He  could  not  speak  so  he 
could  be  understood,  except  I  understood  blm 
to  say  he  was  going  to  Cincinnati,  and  that 
he  had  a  ticket  After  the  conductor  bad 
roused  blm  up,  he  said  he  bad  a  ticket  The 
conductor  examined  his  pockets  and  valise, 
but  found  DO  ticket  The  porters  from  the 
hotels  In  London  were  In  tbe  habit  of  meet- 
ing that  train  at  the  depot  and  I  saw  tbem 
there  when  we  got  off  Uiat  night  There 
may  have  been  others  there,  but  I  do  not 
remember  atwnt  that.  Mr.  Randall,  Mr. 
Thompson,  and  I  were  all  well  acqnamted 
with  the  condnctor.  We  bad  tickets  for 
London,  which  he  took  np." 

Tbe  plaintiff  then  Introduced  H.  0.  ThomiH 
son;  who  testified  that  on  the  night  of  tbe 
last  days  of  Uarch  or  the  first  days  of  Aprils 
1886,  he.  with  a  M.  Randall  and  C.  N.  Sco- 
vllle, entered  the  train  of  the  defendant  at 
Lilly,  Ky.,  at  night  It  was  the  north- 
bound express.  "Wb«  we  entered,  we  went 
Into  tbe  smoking  car,  and  there  was  a  man 
I  did  not  know  lying  on  a  seat  asleep,  or 
seemed  to  be.  The  condnctor  came  along, 
and  he  and  some  of  bis  men  took  hold  of  the 
man,  shook  him,  and  looked  In  his  pockets 
for  his  ticket,  but  found  none,  and  looked  in 
his  valise.  They  found  some  money  on  him. 
It  was  the  conductor,  Mr.  Delph,  who  search- 
ed him  for  ticket  and  looked  Ip  bis  valise. 
He  had  ten  doltars  In  papinr  money  and  some 
coins  In  his  pockets.  J  don't  know  bow 
much.  The  conductor  told  the  man  he  would 
put'hlm  off  If  be  did  not  show  his  ticket  or 
pay  his  fare.  The  man  was  drunk  or  in  a 
stupor  for  some  cause.  He  was  bothering 
no  one,  nor  said  anytblng  untU  the  con- 
ductor and  others  commmced  working  with 
bin  .  He  then  muttered  and  probably  swore. 
He  was  very  drunk  or  In  a  stupor  for  some 
cause;  appeared  to  be  drunk.  I  understood 
blm  to  say  be  was  going  to  Onctainatl,  Ohio, 
and'  that  he  claimed  to  have  a  tidcet  The 
conductor  or  some,  by  his  directions,  ponrei' 
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water  on  him.  When  we  anired  at  London, 
the  conductor  and  some  of  hfs  men  took 
hold  of  the  man,  and  led  him  off  the  train. 
C.  M.  Bandall  carried  his  valise  at  the  re- 
quest of  the  conductor.  I  went  off  on  the 
west  side  of  the  train,  and  they  led  the  man 
off  on  the  east  side  of  the  train.  I  did  not 
see  the  man  any  more  until  next  morning,  at 
the  depot,  I  saw  his  corpse.  He  had  been 
out  up  from  some  cause,  and  badly  mangled, 
and  was  dead.  It  was  the  same  man  that  I 
saw  taken  off  the  train  that  I  saw  dead 
next  morning  at  the  depot.  I  heard  his  name 
was  James  Brown  next  morning  after  he 
was  found  dead.  It  was  about  1  a.  m.  in 
the  morning  when  he  was  put  off  the  train 
at  London.  The  man  did  not  want  to  leave 
the  train,  and  seemed  to  be  trying  to  resist 
being  put  off;  did  not  agree  to  go  off." 

The  plaintiff  then  introduced  Jarvls  Sut- 
ton, who  testided  that  on  the  morning  of  the 
2d  of  April,  1SB5,  at  1  a.  m.,  or  about  that 
time,  the  north-bound  express  train  on  the 
LoutSYille  &  Nashville  Railroad  arrived  at 
r^ndoQ,  Ky.  "I  was  then  a  porter  for  the 
Riley  House,  an  hotel  in  London,  which  is 
one  or  two  hundred  yards  from  the  depot. 
G.  M.  Randall  and  C.  N.  Scoville  and  another 
man  got  off  the  train.  I  did  not  see  H.  G. 
Thompson.  The  man  I  did  not  know  was 
drunk.  C.  M.  Randall  carried  his  valise  off, 
and  set  it  down.  Some  one  led  the  drunk 
man  off.  I  did  not  know  the  man  that  was 
led  off  the  train.  He  went  to  his  valise,  and 
some  one  of  the  trainmen  said:  'Take  him 
to  an  hotel.  He  had  mcmey  to  pay  his  fare.' 
I  spoke  to  bim,  and  asked  him  If  he  wished 
to  go  to  an  hotel.  He  said,  'No;*  said  he 
wanted  to  go  to  Pittsburg.  I  told  him  he 
would  have  to  go  north  on  the  railroad  track 
to  go  down  to  Pittsburg.  He  picked  up  his 
valise,  and  started  south.  I  told  him  that 
was  the  wrong  direction,  and  he  said  he 
knew  where  he  was  going,  and  went  off  in 
the  dark  on  the  railroad,  south  from  the  rail- 
road depot.  I  saw  the  same  man  dead,  on 
the  railroad  track  south  of  the  depot,  next 
morning.  He  had  been  cut  on  the  legs  and 
Itody,  and  was  dead;  his  legs  broke,  and  his 
l>ody  nearly  cut  into  pieces.  The  man  was 
drunk  when  put  off  the  train,  but  could  walk. 
I  was  porter  for  the  Riley  House,  and  was 
In  the  habit  of  going  to  the  depot  to  meet 
that  train,  to  solicit  customera  for  our  house. 
The  porter  of  the  Catching  Hotel  was  there 
also.  We  had  lanterns.  The  man  stood 
where  Mr.  Randall  had  left  his  valise  until 
the  train  had  gone.  He  then  walked  up  to 
the  baggage  truck,  set  his  valise  down,  and 
pulled  off  his  coat.  As  the  train  was  pulling 
out,  one  of  the  men  on  the  train  called  to  us, 
and  told  us  to  take  the  man  to  an  hotel; 
that  he  had  money  to  pay  his  bill." 

The  plaintiff  then  introduced  Fred  Hagy, 
who  stated  that  on  the  morning  of  April  2, 
he  found  a  man  dead  on  the  track  of 
the  Louisrille  &  NashvUle  Railroad  Compa- 
ny, 850  or  400  feet  aontli  of  the  depot  at 


London,  Ey.  "I  did  not  know  him.  Be  was 
a  heavy-looking  man.  From  what  I  could 
see,  his  body  was  nearly  severed  across;  his 
bust,  his  legs,  and  thighs  broke.  His  head 
and  a  portion  of  his  body  was  on  the  outside 
of  the  railing;  the  other  portion  of  his  body 
between  the  railing  of  the  road  track.  I 
found  the  man  about  daylight  I  learned 
that  his  name  was  Brown.  I  did  not  know 
him.  His  corpse  was  given  over  to  some  ot 
his  relations,  and  taken  to  Pittsburg,  is 
Laurel  county,  three  miles  north  of  London, 
Ky.  The  track  of  the  Louisville  &  NashvUle 
Railroad  from  the  depot  to  where  the  man 
was  killed  is  above  the  level  of  the  ground; 
a  ditch  on  the  right  side,  and  embankment 
On  the  left  Is  a  fence  and  ditch.  To  leave 
the  depot,  and  go  north,  there  Is  an  em- 
bankment on  each  side  of  the  road  for  sev- 
eral hundred  feet  In  order  to  get  up  to 
Main  street  there  is  a  yard;  but,  before  you 
get  to  Main  street,  you  come  to  the  lot  of 
Mr.  VogUottles,  about  200  feet  along  Main 
street.  In  order  to  reach  Main  street,  there 
Is  a  four-foot  walk  between  his  lot  and  Mrs. 
Jackson's  lot;  or  you  can  go  north,  and 
around  the  lot,  and  reach  Main  street,— a  dis- 
tance of  200  feet  The  corpse  was  sent  to 
Pittsburg  in  care  of  some  of  bis  friends." 

The  plaintiff  then  Introduced  W.  Brown: 
"I  am  Judge  of  the  Laurel  county  court.  On 
the  morning  of  April  2.  1805,  I  learned  there 
was  a  dead  man  on  the  track  of  the  Louis- 
ville &  Nashville  Railroad.  I  went  over 
there,  and  just  300  or  400  feet  south  of  the 
depot  I  found  a  man  dead,  and  had  an  in- 
quest Z  learned  from  letters  on  him,  and 
from  his  relations,  that  his  name  was  James 
Brown.  1  gave  his  corpse  over  to  his  rela- 
tions, Renos  Brown,  at  Pittsburg,  Ky.,  In  this 
county.  He  is  no  relation  to  me.  His  body 
was  nearly  severed  across  his  bust,  hfs 
thighs  broke,  and  otherwise  badly  mangled. 
He  was  lying  across  the  railing  at  the  rail- 
road track,  partly  on  the  outside,  and  part 
of  his  body  on  the  Inside,  of  the  track.  He 
had  been  struck  about  Qfty  feet  north  of  the 
place  where  I  found  his  body,  blood,  hair, 
and  bones  scattered  along.  His  vollae  was 
also  north  of  him  some  feet  Had  some 
shirts,  socks,  and  a  block  of  candle  coal  Id 
It,  and  also  a  broken  bottle,  with  a  little  red 
liquor  in  It.  From  the  signs,  the  train  had 
been  running  south,  as  the  blood,  etc.,  was 
on  the  rails  for  forty  or  fifty  feet  north,  and 
towards  the  depot,  from  where  I  found  the 
iKidy.  I  did  not  know  him  when  I  found 
him.  London  Is  a  town  of  a  thousand  or 
more  inhabitants,  with  three  or  four  hotels, 
one  or  two  hundred  yards  from  depot:  a 
quiet  town.  It  Is  the  custom  of  the  con- 
ductor on  this  line  of  road  to  take  ticket  as 
soon  as  they  pass  station,  and,  If  passenger 
has  no  ticket  they  are  ejected  at  next  sta- 
tion." 

Plaintiff  tliMi  Introduced  Wm.  Stringer,  wtio 
testified  that  he  was  acquainted  with  James 
Brown.   Saw  his  corpse  at  his  own  boose  in 
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Plttalnng,  tooogbt  there  by  Renos  Brown.  He 
knew  the  corpse  was  Uut  of  James  Brawn;  Oiat 
be  waa  accustomed  to  traveling  on  the  Loola- 
TlUe  Sc  NaataTUle  Batlroad;  that  It  Is  the  cus- 
tom of  the  condoctora  on  said  road  to  take  up 
ti<^et8  tor  passengers  on  railroad  as  soctn  as 
they,  leave  station  where  the  passenger  enters, 
and  before  tbey  reach  the  next  station,  and  If 
passengers  enter  without  ticket,  and  fail  to  pay 
their  fare,  they  are  put  off  at  next  station. 

The  plalntUt  then  Introduced  James  Brown, 
who  testified:  "I  am  an  uncle  of  the  deceased 
James  Brown.  He  left  me  at  Log  Mountain, 
fn  Bell  connty,  oa  the  evening  of  the  Ist  of 
April.  1895,  going  to  the  state  of  Ohio.  He  left 
Log  Mountain  on  a  brand)  road,  and  got  to 
PinerUle  that  ereiUng;  and  the  train  leaves 
there  at  night,  and  connects  with  the  Jelico 
tnUn  at  GwUa  He  was  a  low,  beavy-set  man, 
a  miner  occupation,  and  26  years  of  age.  I 
saw  his  corpse,  and  know  the  man  that  was 
klUed  at  London  was  James  Brown." 

The  EdalnUff  Introduced  William  Brown,  who 
made  the  statements  that  James  Brown  made, 
except  be  saki  he  was  a  brothn-  of  the  deceased. 

We  need  not  consider  the  testimony  intro- 
duced 1^  defendant.  The  only  question  for  de- 
cision Is  whether  there  was  any  proof  Intro- 
duced to  authcMiae  tbe  veidlctln  favor  of  i^aln- 
tlff.  It  wUl  be  seen  from  the  testimony  that 
tbe  Intestate  was  so  drunk  that  he  was  Incapa- 
Ue  of  comprdiendliig  the  situation,  and  of  rec- 
ognloing  his  oUlgatlon  to  the  company,  and,  In 
fact,  Incapable  of  iwodudng  a  ticket,  If  be  had 
one,  or  of  onderstandlng  the  In^wrtance  of  pay- 
ing bis  fare,  or,  Indeed,  to  give  any  IntelllglUe 
account  as  to  his  desires  or  hitentlons.  It  may 
also  be  conceded  Oat,  owing  to  tbe  pecuBar  lo- 
cation of  the  dq»t  and  grounds  at  London,  a 
poaon  IB  his  oondlthsi  would  be  unable  to  de- 
termhie  as  to  tbe  safety  of  any  route  which  be 
ml^t  desire  to  take.  It  Indeed,  be  waa  capa- 
ble of  having  a  destare  at  all.  Zt  must,  bower- 
er  be  conceded  that  the  appellee  was  not  bound 
to  carry  a  passeiQer  who  had  no  ticket,  and 
who  also  failed  or  reused  to  pay  bis  tare;  and 
It  is  manifest  that  intestate  did  not  produce  a 
ticket,  nor  does  It  appear  In  evidence  that  be 
in  fact  had  a  tldiet,  and,  while  It  appears  that 
be  had  Id  bis  possession  a  sufficient  amount  of 
money  to  pay  bis  tare,  yet  be  did  not  tender  the 
same.  It  was  therefore  lawful  to  eject  him 
from  fbe  train,  provided  be  waa  not  left  at  a 
time  and  place  where  serious  injury  would  be 
the  prottaUe  result.  The  case  of  Railroad  Ca 
V.  Sullivan,  81  Ky.  ®5,  is  unlike  the  case  at 
bar.  It  aKwars  from  the  evidence  In  that  case 
that  SnlUvan  was,  iqmn  tbe  faBura  to  pay  his 
fare  when  drunk,  put  off  tbe  train  on  a  very 
cold  evening,  when  the  snow  was  eight  or  ten 
inches  deop,  and  at  a  point  some  distance  from 
any  station.  Tbe  facte  and  circumstances  in 
that  ease  rendered  it  bt^ily  ^(AaUy,  if  not 
almost  certain,  that  death  or  great  persomd  In- 
ixay  mmld  neceasarity  accrue  to  blm.  Hie  case 
of  Railroad  Oo.  v.  ElUs*  Adm'r,  07  Ky.  SS2,  80 
S.  W.  879,  is  cited  by  iwpdlant  In  tbat  case 
It  appears  ibat  a  passenger  was  ejected  from  a 


train,  and  left  at  a  distence  from  any  depot, 
and  in  a  cut  or  at  a  dangerous  point  on  tbe 
road,  and  also  tbat  a  passenger  had  oCCered  to 
pay  his  tare. 

It  wm  be  seen  from  tbe  evidence  in  the  case 
at  bar  that  the  Intestate  was  put  off  tbe  train  at 
tbe  town  of  London,  at  a  regular  depot,  and 
tliat  three  other  paraoigerB,  who  seemed  to  be 
citizens  of  that  place  or  vicinity,  got  off  at  the 
same  time  or  about  the  same  time,  and  that 
two  hotel  ptrtera  were  also  at  the  depot.  It  is 
therefore  manifest  that  tbe  facte  and  circum- 
stances did  not  tett^  to  show  tbat  the  Intestete 
was  in  any  dai^er  of  death  or  bodily  injury  as 
the  result  of  being  then  and  there  ejected  from 
the  train.  Tbe  reasonaUe  presumption  was 
that  tbere  would  be  no  danger  of  bis  suffering 
from  cold;  nor  could  the  appellee  reasonably 
BUKNMe  tbat  the  Intestete  would  go  upon  tbe 
railroad  track,  where  It  appears  he  did  In  fact 
go,  and  receive'  the  Injury.  The  reasonable  in- 
ference and  suppoaittoD  would  be  that  he  would 
go  to  some  hotel,  <v  be  takm  care  of  by  some 
of  the  cltlsens.  If  In  fact  tbe  appellee  knew 
that  he  was  too  drunk  to  take  care  of  blmsdf. 
Inasmoch  as  tbe  evidence  failed  to  show  a 
rifl^t,  under  tbe  law,  to  recover,  tbe  idabitlfl  was 
not  prejudiced  Iqr  the  court's  refuting  to  give 
the  instructions  ottered,  nor  by  Its  giving  tbe 
peremptory  instruction;  nor  was  lie  prejudiced 
by  the  totroductlon  of  testimony  hi  bdtsif  of 
tbe  appellee  before  the  peremptory  Instruction 
was  given.  Judgment  affirmed. 


SEIBBRT*S  ASSIGNBB  v.  RAGSDALE. 
(Court  of  Appeals  of  Kentucky.    Feb.  18, 
1898.) 

BviDSNCi— LcrrsBpRBBs  Conaa  —  Pabthsrsbif 
— Imtbrkbt  on  Advancbs— Balahob— 
iHSTRncTioss — Vbkdiot. 

1.  Where  the  proper  foandation  has  been  laid, 
letterpress  copies  are  competent  as  secondary 
evidence. 

2.  Thongh  the  proper  foandation  has  been 
laid  for  the  introdnction  of  letterpress  copies, 
it  Is  not  error  to  exclude  them,  if  they  have  no 
legitimate  tendency  to  prove  the  facte  sought  to 
lie  established. 

8.  Daring  the  continaanee  of  a  partnership, 
one  partner  cannot,  without  an  agreement, 
charge  another  with  Interest  on  money  ad- 
vanced to  the  firm,  and  used  In  its  business. 

4.  Without  a  special  agreement  to  that  ef- 
fect, a  partner  haa  no  right  to  interest  on  the 
balance,  from  time  to  time,  in  the  partnership 
accounts,  before  a  general  settlement  or  dissola- 
tlon. 

5.  A  refusal  to  give  requested  Instmctions  as 
to  plaintiff's  right  to  interest,  which  were  cor- 
rect and  necessary  had  plaintiff  recovered,  is 
not  reversible  error,  where  the  Jury  find  no  lia- 
bility against  defendant 

6.  The  verdict  of  a  Jury  will  not  be  disturbed, 
unless  palpably  and  flagrantly  contrary  to  tbe 
weight  of  evidence. 

Appeal  from  circuit  court.  Christian  ooan- 
ty. 

"To  be  officially  reported." 

Action  by  Henry  Seibert's  assignee  against 
W.  E.  Ragsdale.  From  a  Judgment  in  fa- 
vor of  d^ndant,  plalntifl  anneals.  Affirmed. 
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Hunter  Wood  &  Son  and  Jobn  Feland  & 
Son,  for  appelant. 

BURNAM.  J.  This  action  waa  Instlttited 
at  law  by  appellant  as  assignee  of  Henry 
Selbert,  for  the  recovery  of  a  large  balance 
alleged  to  be  doe  by  appellee  to  his  assignor, 
growing  ont  of  tbe  settlement  of  a  partner- 
ship which  bad  run  tbrough  a  course  of 
years.  Appellee  Uved  In  Hopklnsrllle,  and, 
according  to  the  allegations  of  tbe  petition, 
was  to  purchase  tobacco  In  tb&t  neighbor- 
hood, and  ship  It  to  Seib^rt  and  the  latter 
was  to  obtain  the  money  to  pay  for  the  pnr- 
<diaae8  on  bills  drawn  against  the  invoices 
and  to  attend  to  the  selling.  Neither  party 
was  to  chaise  anything  for  his  services,  and 
tbe  profltB  and  losses  were  to  be  equally  di- 
vided between  them.  Appellee,  on  the  con- 
trary, insists  that  he  bad  been  employed  by 
appellant's  assignor  for  a  good  many  years 
opon  commission  to  purchase  tobacco  for 
him  in  tbe  neighborhood  of  Hopklnsvine; 
that  these  purchases  had  been  uniformly 
profitable;  and  that  about  the  year  1886  ap- 
pellant's assignor  proposed  to  him  that,  in- 
stead of  paying  bim  a  commission  for  his 
services.  If  he  would  give  his  time,  attention, 
and  talents  to  tbe  purchase  of  tobacco,  and 
be  at  all  expense  connected  therewith,  be 
(Selbert)  would  fnmish  all  Oie  money  for 
the  pnrcbases,  and  be  at  all  expense  In  sell- 
ing same,  that  he  would  make  no  charge  for 
his  services,  and  that  aftw  the  payment  of 
transportation,  insurance,  warehouse  char- 
gea,  and  refunding  the  money  advanced,  he 
would  give  to  appellee  one-half  the  net  prof  • 
Its  OS  his  compensation;  and  appellee  makes 
his  answer  a  cross  petition,  alleging  that 
owing  to  the  negligence,  carelessness,  and 
Inattention  of  Seibert  in  making  sales  and 
attending  to  bis  part  of  tbe  duties,  be  never 
received  anything  for  his  services.  There 
was  no  written  agreement  between  the  par- 
ties. The  trial  resulted  In  a  verdict  of  one 
cent  in  favor  of  appellee,  and  thin  aj^eal  la 
prosecuted  from  that  judgment  and  a  re- 
versal asked  for  several  alleged  errors. 

nalntur  alleges  that  be  had  furnished  reg- 
ularly a  statement  of  accounts  to  appellee, 
showing  tbe  amount  of  money  he  had  ad- 
vanced, when  and  how  it  was  obtained,  tbe 
number  of  hogsheads  of  tobacco  he  had  re- 
ceived, tbe  charges  and  expenses  paid  on 
them,  how  many  of  them  had  been  sold, 
wliat  they  had  brought,  and  what  was  done 
with  the  money,  and  that  he  bad  In  his  pos- 
session letterpress  copies  of  all  these  com- 
munications, running  through  a  number  of 
years,  and  the  replies  thereto  of  appellee; 
but  of  the  vast  number  of  letters  he  had 
written  to  appellee  only  about  13  of  the  orig- 
inals were  oi  file,  and,  as  be  conld  not  pro- 
duce the  other  originals,  be  offered  as  sec- 
ondary evidence  his  letterpress  copies  as  ptI- 
dence  to  prove  the  contents  of  the  mass  of 
communications,  after  having  first  laid  the 
foundation  therefor.   Tlie  court  on  motion 


of  defendant  refused  to  allow  these  copl<-s 
to  be  read  to  the  Jury,  and  this  Is  complain- 
ed of  aa,  perhaps,  the  most  serious  error  to 
q>pellanfB  prejudice,  aa  It  Is  insisted  tbat 
this  correspondence  would  show  clearly  the 
terms  of  the  partnersbip  to  be  as  contended 
for  by  appelant  and  that  defendant's  dalm 
tbat  he  was  not  to  share  any  part  of  the 
losses  was  without  foundation.  While  diere 
has  been  some  conflict  in  the  adjudications 
of  the  courts,  we  think  tbe  weight  of  au- 
thority on  tbe  question  of  the  admission  of 
letterpress  copies  is  tliat,  when  It  becomes 
necessary  to  prove  the  contents  of  letters 
which  have  passed  between  parties,  the  orig- 
inals must  be  produced,  or  the  party  de- 
siring to  give  proof  of  ttielr  contents  must 
lay  the  foundation  for  secondary  evidence  In 
the  usual  and  ordinary  way,  as  letterpress 
copies  are  not  orl^nal  papers,  and  cannot  be 
admitted  in  evidence  without  this  prelimi- 
nary proof;  but,  whm  this  proof  has  been 
made,  these  copies  are  competent  evidence. 
See  Wbart  Ev.  par.  60;  Foot  v.  Bentiey,  44 
M.  T.  166;  Marsh  v.  Hand,  35  Hd.  123.  But 
the  admissibility  of  this  diaractv  of  evi- 
dence must  depend  upon  its  legitimate  tend- 
ency to  prove  the  facts  sought  to  be  estab- 
lished. We  have  read  with  some  care  this 
voluminous  and  undigested  mass  of  com- 
munications from  plaintlfTs  assignor  to  de- 
fendant which  tbe  court  refused  to  permit 
to  be  read  as  evidence,  as  they  appear  In  the 
bill  of  exceptions,  and  It  seems  to  us  that 
tbey  do  not  materially  differ  from  a  large 
nnmber  of  similar  communications  which 
were  permitted  to  go  to  the  Jury,  and  they 
do  not  furnish  additional  evidence  upon  the 
actual  po\nt  in  issue  between  the  parties; 
that  Is,  as  to  the  terms  of  the  partnovUp. 
They  are,  in  the  miUn,  the  ordtoary  communi- 
cations which  pass  between  parties  Interest- 
ed in  business  ventures,  and  do  not  appear 
to  throw  any  light  on  the  question  at  bar: 
and  It  seems  to  us  that  their  admission  In 
the  form  in  which  they  were  tendered  would 
hare  a  tendency  to  confuse,  rather  tJian  to 
enlighten,  the  jury,  and  the  court  properiy 
refused  to  allow- them  to  be  read. 

Another  error  complained  of  Is  as  to  the 
^vlng  of  Instruction  No.  2  at  the  Instance 
of  defendant  In  which  the  court  tnstnicted 
the  jury  "that  during  the  continuance  of  a 
partnership  buriness  one  partner  has  no 
right  to  charge  the  other  partner  with  In- 
terest on  money  advanced  to  the  firm,  and 
used  In  the  partnership  business,  unless  there 
Is  an  agreement  between  the  parties  that  In- 
terest Is  to  be  charged  and  paid;  nor  would 
one  party  have  the  right  to  Interest  tm  the 
balance,  from  time  to  time,  in  the  partner- 
ship accounts,  before  a  general  settlement 
or  dissolution  of  the  partnersbip,  in  tbe  ab- 
sence of  a  special  agreement  to  that  effect." 
It  seems  to  ns  that  this  instruction  is  In 
strict  conformity  with  the  law  announced 
by  this  court  In  the  cases  of  O'Bryan  v. 
Brumback,  11  Ky.  Iaw  Rep.  405;  Burgher 
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-T.  Barglier,  12  Ky.  Law  Rep.  95;  Adkluson 
-V,  Dent  5  Ky.  Law  Rep.  118;  and  Ashbrook 
T.  Asbbrook  (Ky.)  28  8.  W.  OUO;  and  with 
most  of  tbe  eiementary  wrltera  on  this  sub- 
ject 

Another  error  complained  of  Is  the  re- 
fusal of  the  court  to  gire  Instructions  asked 
by  plalntilf,  to  the  effect  that  if  any  part  of 
the  Interest  account  charged  for  In  plaintiff' a 
pntitlon  was  created  on  drafts  or  other  pa- 
per, to  enable  the  firm  to  hold  their  tobacco 
for  better  prices,  and  this  was  done  by  mu- 
tual agreement  or  by  Selbert  with  the  knowl- 
edge and  consent  or  acquiescence  of  the  de- 
fendant the  jury  should  allow  mch  Interest 
"These  Instructions  state  the  law.  If  the  ques- 
tion at  Issue  had  been  one  of  Interest  alone; 
"but  as  thatwas  a  matter  of  secondary  consid- 
eration, and  the  Jury  having  found  against 
appellant  upon  the  main  question,  as  to  the 
terms  of  the  partnership,  the  refusal  of  the 
-court  to  give  these  Instructions  is  not  such 
enor  as  entitles  appellant  to  a  reversal. 

Ani^ant  selected  his  own  forum,  and  tried 
the  case  as  an  ordbiary  action,  without  ot> 
Jectl<HL;  and,  having  been  decided  by  a  Ju- 
ry, we  cannot  say  that  their  verdict  is  so 
PAlpably  and  flagrantly  contrary  to  the 
weight  of  evidence  as  to  Justify  us  In  revers- 
ing the  Jadgment.   Wherefore  It  Is  affirmed. 


ALBm  00.  V.  BLUNGER. 

(Oonrt  of  AnealB  of  Kentucky.    Feb.  28. 
1898.) 

Xrml  bt  Cookt  — Fisdihqs  or  Fact— Montw 
FOR  New  Trial— Appbau 

1.  Under  Oode  Civ.  Prac  6  8S2,  wliich  declares 
that  at  the  request  .of  either  party,  a  court 
which  is  tn^ng  a  case  without  a  jury  shall 
«tate,  in  writing,  the  eoudnsions  of  fact  sep- 
arately from  tbe  conciusiona  of  law,  such  re- 
(lueat  should  be  made  after  the  judgment  is 
.rendered,  and  within  the  time  allowed  for  mov- 
ing for  a  new  trial. 

2.  Where  an  action  is  tried  by  the  court  witb- 
■ont  a  Jury,  a  motion  for  a  new  trial  Is  essential 
to  raising  on  appeal  the  question  of  the  suffi- 
ciency of  the  evidence,  provided  there  ia  aome 
evidence  to  auatain  the  Judgment. 

Appeal  from  drcnlt  conrt  Jefferson  coun- 
ty. 

"To  be  ofllciaUy  reported." 

Action  by  A  BlUnger  i^lnst  tbe  Albln 
company  for  goods  sold  and  delivered. 
Plaintiff  obtained  Judgment  for  part  of  his 
demand.   Defendant  appeals.  Affirmed. 

T.  Bnrgevln,  for  appellant  Samuel  B. 
Klrby,  for  qn>eUe& 

GUFFY,  J.  This  action  was  Institated  in 
the  Jefferson  circuit  court  by  the  appellee 
against  tbe  appellant  It  Is  alleged  In  the 
petition  that  between  October  10,  ISM,  and 
December  T,  18&1,  at  the  special  instance 
and  request  ot  the  defendant,  he  sold  and 
dtilvered  to  defendant,  at  the  times  and 


ELLINGEB.  t>i5 

prices  set  out  In  an  Itemized  account  filed 
herewith,  and  marked  "Exhibit  A,"  the  arti- 
cles and  merchandise  therein  stated,  which 
were  reasonably  worth  at  the  times  of  their 
respective  deliveries  the  sums  stated  In  said 
account  tlie  said  sums  amounting,  In  the  ag- 
gregate, to  ¥282.15,  and  safd  defendant 
agreed  to  pay  for  said  merchandise  the  said 
sum;  that  said  sum  is  due,  and  no  part 
thereof  has  been  paid,  though  payment  there- 
of has  been  demanded,  but  refused.  The 
Itemized  account  shows  the  sum  of  9282.1S. 
In  the  answer  of  defendant  It  denies  that 
tretween  October  19,  18&1,  and  December  7, 
1891,  at  the  special  instance  and  request  of 
defendant  plaintiff  sold  and  delivered  to  It 
at  the  times  or  for  the  prices  stated  in  the 
Itemized  account  filed  with  the  petition,  tbe 
articles  of  merchandise  mentioned  in  said  ac- 
count, or  that  said  articles  of  merchandise 
were  reasonably  worth,  at  the  times  stated 
In  tbe  petition,  the  sums  stated  in  tbe  said 
account,  or  that  they  were  worth  tbe  sums 
chafed  therefor,  or  that  they  were  worth  In 
the  aggregate  tbe  sum  of  $282.1G,  or  that  this 
defendant  agreed  to  pay  for  said  merchan- 
dise the  sum  of  $282.16.  It  denies  that  said 
sum  Is  due,  or  that  no  part  thereof  has  been 
paid,  or  that  payment  thereof  has  been  de- 
manded or  reftised.  It  further  denies  that 
it  Is  Indebted  to  the  plaintiff  In  any  sum 
whatever,  except  as  hereinafter  stated.  For 
further  answer  to  the  petition  herein,  this 
defendant  states  that  the  goods  included  in 
the  invoice  of  October  19, 18&t,  mentioned  in 
Exhibit  A,  filed  with  the  petition,  were  each 
and  all  of  Inferior  quality,  and  were  not  tbe 
goods  ordered  by  this  defmdant  and  were 
chained  to  this  defendant  at  a  greater  price 
than  It  agreed  to  pay,  and  that  immediately 
upon  the  receipt  of  said  goods,  this  defend- 
ant notified  the  plaintiff  that  the  goods  were 
not  satisfactory,  and  Immediately  shipped 
the  goods  back  -to  said  plaintiff.  It  states 
that  the  goods  mentioned  In  the  Invoice  of 
November  27. 1894,  were  of  Inferior  qnallty, 
and  were  not  the  goods  ordered  by  this  de- 
fwdant;  and  that  they  were  billed  to  this 
defendant  at  a  greater  price  than  it  had 
agreed  to  pay  for  the  goods  ordered,  and 
that.  Immediately  upon  the  recdpt  of  said 
goods,  this  defendant  notified  the  plaintiff 
that  said  goods  were  not  the  goods  ordered 
by  it  and  Immediately  shipped  said  goods 
back  to  the  plaintiff.  This  def«idant  states 
that  the  goods  mentioned  In  the  Invoice  dat- 
ed December  7,  iS&i,  were  not  the  goods  or- 
dered by  this  defendant;  that  they  were  of 
hiferior  qnallty,  and  were  blHed  to  this  de- 
fendant at  a  greater  price  than  it  had  agreed 
to  pay  for  the  goods,  and  that  immediately 
upon  the  receipt  of  said  goods  it  notified  tho 
jdalntlff  that  the  said  goods  were  not  the 
goods  ordered  by  it  snd  that  It  Immediate- 
ly shipped  said  goods  back  to  said  plaintiff. 
Tills  defendant  further  states  that  it  la  en- 
titied  to  a  credit  of  $1.40  expressage  paid  by 
this  defendant  on  goods  returned  to  plain- 
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tiff,  aa  aboTe  mentioned,  and  la  entitled  to  a 
further  credit  of  $6.89,  said  sum  being  the 
dlaconnt  on  the  bill  of  Norember  13, 18&4,  at 
6  per  cent. ;  and  that  It  was  agreed  between 
the  plaintiff  and  defendant,  at  the  time  said 
good  mentioned  in  the  InTolce  of  November 
18,  1894,  were  purchased,  that.  If  this  de- 
fendant should  pay  for  said  goods  within 

 days  from  the  date  of  Invoice,  It  should 

receive  a  credit  of  5  per  cent  on  the  amount 
of  said  bill,  which  percentage  amounts  to 
the  sum  of  ^.89;  and  that  this  defendant 
tendered  to  the  plaintiff  the  amount  of  said 
bill  within  the  time  specified,  bnt  that  said 
plaintiff  refused  to  accept  or  receive  same. 
Defendant  states  that,  after  giving  it  the 
credits  to  which  it  is  entitled  as  aforesaid, 
there  is  a  balance  due  from  It  to  the  plain- 
tiff of  fl50.46,  and  no  more,  and  that  it  did 

on  the   day  of   ,  1890,  tender  to 

the  plahitiff  the  said  sum  of  VlfiO.46  In  full 
settlement  of  its  account,  and  that  the  plain- 
tiff refused  to  receive  the  same;  that  it  has 
always  been  ready,  and  is  now  ready  and 
willing,  to  pay  the  plaintiff  $150.46,  and  now 
pays  the  same  Into  court  In  this  action  In 
fuU  discharge  and  satisfaction  of  Its  Indebt- 
edness to  the  plaintiff.  On  the  19th  of  April, 
1886,  Judgment  was  rradered  against  appel- 
lant for  the  sum  of  $1'50.46,  the  uncontrovert- 
ed  part  of  plaintiff's  claim  herein.  The  re- 
ply of  plaintifC  reads  as  follows:  "The  plain- 
tiff, for  reply  to  the  answer  herein,  denies 
that  the  goods  In  the  said  invoice  of  Octo- 
ber 19,  1894,  were  each  or  any  of  them  of 
Inferior  quality,  and  were  not  the  goods  or- 
dered by  defendant,  or  charged  to  defend- 
ant at  a  greater  price  than  it  agreed  to  pay, 
or  that  immediately  upon  the  receipt  ot  said 
goods,  or  at  any  time,  the  defendant  notified 
the  plaintiff  that  said  goods  were  not  satis- 
factory, or  Immediately  or  at  any  time  ship- 
ped said  goods  back  to  plaintiff,  but  plain- 
tiff admits  that  more  than  a  month,  to  wit, 
on  or  about  November  23,  1894,  after  said 
goods  were  delivered  to  the  defendant,  with- 
out any  notice  or  explanation  b^ng  given  to 
plaintiff,  a  package  whose  contents  were  un- 
known to  him,  and  pwportlng  to  be  from  de- 
fendant, was  offered  to  be  delivered  to  plain- 
tiff, but  plaintiff,  for  the  reasons  given,  re- 
fused to  and  did  not  accept  same.  Plaintiff 
denies  that  the  goods  mentioned  In  said  In- 
voice of  November  7,  1894,  or  any  of  them, 
were  of  inferior  quality,  and  says  that  they 
were  the  goods  ordered  by  def«idant,  and 
denies  that  they  were  billed  to  defendant  at 
a  greater  price  than  It  had  agreed  to  pay  for 
said  goods,  and  denies  that  immediately  up- 
on receipt  of  said  goods,  or  at  any  time,  the 
defendant  notified  the  plaintiff  that  said 
goods  were  not  the  goods  ordered  by  it,  or 
immediately  or  at  any  time  shipped  said 
goods  back  to  the  plaintiff,  but  plaintiff  ad- 
mits that  after  said  goods  were  delivered  to 
the  defendant,  without  any  notice  or  expla- 
nation being  given  to  plaintiff,  a  package 
whose  contents  were  unknown  to  him,  and 


purporting  to  be  from  defendant,  was  offered 
to  be  delivered  to  plaintiff,  but  plalntifl,  for 
the  reasons  given,  refused  to  and  did  not 
accept  same.  Plaintiff  says  said  goods  men- 
tioned  In  the  invoice  dated  December  7, 189^ 
wvn  the  goods  ordered  by  the  defendant^ 
and  denies  that  they,  or  any  of  them,  were 
of  inferior  quality,  or  were  billed  to  defend- 
ant at  a  greater  price  than  It  had  agreed  to 
pay  for  said  goods,  or  that  immediately  upon 
the  receipt  of  said  goods,  or  at  any  time.  It 
notified  the  plaintiff  that  the  said  goods  were- 
not  the  goods  ordered  by  It,  or  that  It  im- 
mediately or  at  any  time  shipped  said  goods 
back  to  plaintiff,  bnt  plaintiff  admits,  after 
said  goods  were  ddivered  to  the  defendant, 
without  any  notice  or  explanation  being 
givm  to  plaintiff,  a  package  whose  contrats 
were  nnknown  to  him,  and  purporting  to  be 
from  defendant,  was  ordered  to  be  ddivered 
to  plaintiff,  but  plaintiff ,  for  the  reasons  given, 
refused  to  and  did  not  accept  the  same.  Plain- 
tiff denies  that  defendant  Is  entitled  to  a  credit 
of  $1.40expresBage,as  aUeged,or  Is  entitled  to 
a  further  credit  of  $6.89,  or  that  said  -iam 
was  or  Is  the  discount  on  said  bill  of  No- 
vember 13,  1894,  or  that  it  was  agreed  when 
said  goods  mentioned  In  said  invoice  of  No- 
vember 18,  1894,  were  purchased,  that  de- 
fendant should  receive  a  credit  of  G  per 
cent  of  the  amount  of  said  bill,  or  that  the 
percentage  amounts  to  the  sum  of  $6.89,  or 
any  sum,  and  denies  that  defendant  tendered 
to  plaintiff  the  amount  of  said  bill  at  said 
time,  or  at  any  time,  and  denies  that  plain- 
tiff refused  to  accept  or  receive  the  same, 
and  denies  that  there  are  any  credits  to 
which  defendant  is  entitled,  or  that,  after 
giving  such  credits,  there  is  a  balance  due 
the  plaintiff  of  $150.46,  and  no  mor^  or  any 
balance  other  than  that  claimed  in  the  peti- 
tion, and  denies  that  defendant  did  on  said 
date,  or  at  any  time,  tender  the  plaintiff  the- 
snm  of  $150.46,  or  any  sum,  in  full  settle- 
ment of  its  account,  or  for  any  purpose,  or 
that  plaintiff  refused  to  receive  same,  and 
denies  that  it  has  always  been  ready  to  pay 
plaintiff  $150.46  in  full  discharge  or  satis- 
faction of  Its  Indebtedness  to  plaintiff,  or  for 
any  purpose."  On  the  13th  of  May,  1885,  de- 
fendant filed  an  amended  answer,  in  which 
it  is  claimed  that  in  addition  to  the  credits 
claimed  In  the  original  answer,  it  is  entitled 
to  a  credit  of  $3.90  for  an  overcharge  on  six 
garments  billed  and  charged  to  this  defend- 
ant by  the  plaintiff  In  the  invoice  of  Novem- 
ber 18,  18&1,  and  defendant  states  that  by 
oversight  and  mistake  the  said  credit  was 
omitted  from  the  original  answer  herein, 
and  files  herewith,  as  part  of  this  answer 
as  amended,  an  itemized  statement  showing 
the  condition  of  the  account  between  plain- 
tiff and  defendant,  and  marks  the  same  "Ex- 
hibit A."  A  demurrer  to  the  amended  an- 
swer was  filed,  which  was  overruled  by  the 
court.  Plaintiff,  by  reply,  denied  the  alle- 
gations of  the  amoided  answer.  Defendant 
fiar  relolnder  to  ^Intlff'a  rfpty,  vid:  **llur 
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deCeadaut,  for  rejoinder  to  plaintiff's  reply 
herstn,  deola  tlmt  more  than  a  montb  after 
laid  goods  were  d^refed  to  the  defendant, 
or  on  or  aboat  November  23,  IS&l,  without 
al^  notice  or  ezi^anatlon  being  given  to 
plaintiff,  a  package  whose  contents  were  nn- 
known  to  plaintiff,  or  purporting  to  be  from 
defencleot,  was  offered  to  be  delivered'  to 
plaintiff,  or  that  the  plaintiff,  for  tt>e  reasons 
Klren,  refwd  to  or  did  not  accf^pt  same. 
This  defendant  farther  denies  that  the  goods 
mentioned  In  Uie  invoice  of  November  21, 
18S^,  were  the  goods  ordered  ttals  defend- 
ant, or  that  after  said  goods  were  delivered 
to  defendant,  without  any  notice  or  explana- 
tion being  given  to  plaintiff,  a  package  whose 
oraitentB  weM  unknown  to  plotntiff,  or  pm- 
porttug  to  be  from  defendant,  was  offered  to 
be  ^ivered  to  plaintiff,  or  that  plaintiff,  tw 
reaaona  given  or  at  all,  >ef  used  to  or  did  not 
accept  the  same.  The  defendant  further  de- 
nies that  after  said  goods  were  delivered  to 
the  defendant,  or  without  any  notice  or  ex- 
planathm  being  gtven  te  plaintiff,  a  paclmge 
whose  contents  were  unknown  to  plaintiff, 
or  purporting  te  be  from  defendant,  was  of- 
fered to  be  Oelivered  to  plaintiff,  or  tiiat  tbe 
plalcrtUf,  for  reasone  given  or  at  all,  refused 
to  or  did  not  accept  the  same."  The  law  and 
facts  were  submitted  to  the  court  without  a 
Jnry.  and  on  tbe  11th  of  April,  1806,  the 
court  rendered  a  judgment  In  favor  cf  plain- 
tiff agalnet  defendant  for  the  sum  of  $131.59. 
On  the  2&th  of  April,  1806.  tbe  defendant 
moved  the  court  to  set  aside  the  Judgment 
rendered,  and  to  seirarate  the  flndlngs  of  law 
and  facts  herein;  and  on  tbe  29Ui  of  May, 
1800,  tbe  court  overroled  said  motion,  to 
wtich  defendant  excepted,  and  pruyed  an  ap- 
peal to  Ihe  court  of  appeals,  Which  was 
granted;  and  toree  weeks'  time  was  given 
to  file  bill  of  exceptions,  which  bin  of  excep- 
tions was  In  due  time  'filed  and  made  part 
of  this  record. 

It  Is  the  contention  of  appellant  that  the 
court  ero^  in  refusing  to  give  a  scp-irate 
finding  as  to  the  law  and  facts,  and  it  Is 
also  eontended  that  tbe  law  and  facts,  as 
shown  by  the  bill  of  exeepttoos,  did  not  au- 
thorize tbe  judgment  rendered  In  the  case, 
and  ttwrefoie  tbe  judpnent  sliould  be  re- 
versed. It  la  contended  by  appellee  that 
tbe  request  for  a  separation  of  law  and  fa(rts 
■taoald  have  tieen  asked  before  the  rendition 
of  the  judgment  and  that  refusal  to  sustain 
fbe  nootioB  therefor  was  not  error,  and  that, 
innamnc^  as  there  was  no  separation  of  law 
and  facts,  the  only  question  which  this  court 
cno  consider  Is  whether  or  not  the  pleadings 
are  sufficient  to  support  the  judgment.  It 
will  be  seen  that  there  was  no  motion  for  a 
new  trial.  It  may  be  conceded  that  a  mim- 
t>er  of  decisions  rendered  by  the  superior 
court  sustain  tbe  contention  of  nppellee 
cbat.  In  tbe  absence  of  a.  separation  of  law 
and  facts,  nothing  can  be  considered  by  this 
court  except  the  sofflclency  of  the  pleadings; 
•nd  It  may  also  be  concedad  tluit  decisions 
44  aw.— 42 


«f  tbe  snportor  court  bold  ttaat  tire  request 
for  a  scftaratlnn  of  the  findings  as  to  the 
law  and  facts  mast  be  made  before  the  reu- 
dltlonof  thejudgment.  Welurve  been  referred 
to  no  dedalon  of  tbte  court  wUdi  sustains 
the  oontention  that  tbe  request  for  a  separa- 
tion ot  law  and  fa^  nnst  be  made  l>efore 
the  rendition  of  the  jodgmvot.  Section  33£ 
of  the  Code  of  Civil  Practice  reads  as  fol- 
lows: "Upon  trials  of  qnestlanfi  of  fact  by 
tbe  CDUFt,  it  shall  not  be  necessary  for  the 
court  to  state  Us  finding,  except  generally, 
for  the  plalixtiff  or  defendant  unless  one  of 
tbe  parties  oeqa^at  it  with  the  view  of  ex- 
cepting to  the  dedston'  of  tbe  court  upon 
the  qnesUoms  «f  law  Imaivea  ta  the  trint; 
In  which  eaae  the  oourt  <»hall  state  in  wrtt- 
Ing  the  conclusions  of  fact  fonnd  separately 
from  the  conclnaionB  of  law."  It  seems  to  us 
anreMonable  to  require  a  party  to  make  such 
request  before  he  had  any  evidenoe  or  reason 
to  bedleve  tbathe  woulfl  desire  to  oxeept  to  the 
decision  of  the  court.  The  presumption  Is 
that  each  party  would  be  expecting  a  favor- 
able decldon,  and  -the  reoeonable  Inferenoe 
from  such  a  request  would  be  that  he  was, 
at  least  apprebenslve  of  an  adverse  decision, 
^se  he  would  not  be  preparing  In  advance  to 
exc^t  It  seems  clear  to  «  that  the  dear 
Interpretation  or  meanli^  of  the  Code,  su- 
pra, ks  that  a  party  nesd  not  ask  for  such 
separation  until  after  the  judgment  is  ren- 
dered; for  until  then  he  could  not  know,  and 
should  not  be  required  to  anticipate,  an  ad- 
verse decision,  or  one  to  which  be  might  de- 
sire to  except  It  seems  to  us,  however, 
that  from  tbe  analogy  of  law  as  to  motions 
for  new  trials,  a  party  desiring  sucb  a  s^ 
atstlon  should,  within  a  'reasonable  time  aft- 
er the  rendttkin  of  the  judgment,  moke  bit 
requeirt  for  tbe  sepantton  provided  for,  and 
that  be  should  be  required  to  do  so  within  the 
«ame  period  that  tbe  law  provides  for  the  fil- 
ing of  grounds  and  making  motion  for  new 
trials.  In  the  case  at  bar  the  request  for  a 
separation  of  tbe  fittings  at  law  and  facts 
was  not  made  until  about  18  days  after  the 
rendition  of  tbe  judgment  complained  nf: 
hence  the  court  property  refused  the  request. 

There  Is  a  bill  of  exceptions  in  this  case. 
In  which  the  evidence  Introduced  upon  the 
trial  ai^ars.  and  It  Is  tbe  contention  of  ap- 
pellant that  the  evidence  does  not  support 
tbe  judgment  The  law  seems  to  be  well 
settled  by  this  court  that  where  there  Is  a 
trial  of  a  common-law  action  by  tbe  court 
without  a  jury,  a  motion  for  a  new  trial  Is 
necessary  in  order  for  this  court  to  review 
any  alleged  error  committed  by  the  court 
below  during  the  progress  of  the  trial,  and 
tbe  weight  of  aotiiortty  seems  to  be  that  'f 
tbere  Is  any  evidence  to  support  the  judg- 
ment, the  seme  will  be  affirmed.  In  Helm 
r.  Coffey,  80  Ky.  176,  tbe  court  said:  **In  tbe 
absence  of  a  motion  and  grounds  for  a  Kew 
trial,  nothing  is  brought  ta  this  court  for 
review  on  ai^»6ai  except  the  Inquiry  m  to 
whether  tbe  pleadings  state  any  cause  of  ac- 
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tlon  or  any  defense,  and  whether  the  evi- 
dence heard  and  properly  presented  by  bU 
authoiiEe  the  judgment  other  error 

Is  waived  by  tiie  failure  to  call  the  attrition 
of  the  court  below  to  It  by  motion  and  spe- 
cific sTOonda  aasigoed."  tn  the  case  of 
Henderson  t.  Dupree,  82  Ky.  OSl,  the  court 
Bald:  "In  the  aljsence  of  a  motion  for  a  new 
trial,  this  court  will  not  coiwlder  the  erl- 
dence  in  the  caae  as  It  would  If  It  had  been 
made,  but  yet  It  Is  proper  to  determine  wheth- 
tx  there  Is  any  testimony  wbaterer  to  support 
the  verdict  and  judgment,  because,  If  none, 
then  only  a  question  of  law  was  presented 
to  the  Judge  of  the  lower  court,  and  a  party 
ought  not  to  be  required  to  call  hia  attention 
to  the  fact  that  tbe  adTwse  party  has  no 
case  or  defense  whatever."  The  opinion  In 
Society  T.  Bronger,  91  Ky.  407, 15  S.  W.  1118, 
tends  to  sustain  the  foregoing  decisions.  In 
the  case  at  bar  there  has  been  no  separation 
of  law  and  facts  by  the  court,  nor  any  mo- 
tion made  for  a  new  trial.  The  request  for 
a  s^iaratlon  of.  the  findings  of  the  court,  as 
before  stated,  came  too  late.  It  follows, 
therefore,  that  the  only  question  that  this 
court  can  corslder  Is  whether  there  la  any 
evldence  to  support  the  judgment.  It  must 
be  conceded  that  the  petition  shows  a  right 
to  recover,  and,  although  it  is  controverted 
by  the  answer,  yet  there  Is  some  evidence 
conducing  to  show  a  right  to  recover,  and 
in  th£  absence  of  a  separation  of  law  and  facts 
by.  the  court,  and  In  the  absence  of  motion 
and  grounds  for  new  trial,  we  cannot  enter 
into  a  consideration  of  the  evidence  aa  to 
whether  or  not  the  judgment  is  flagrantly 
against  the  evidence,  or  not  supported  by  suf- 
ficient evidence.  This  case  must  stand  upon 
the  same  principle  applied  at  the  conclusion 
of  the  testimony  of  plaintiff  to  the  jury  up- 
on  a  motion  to  give  peremptory  instruction; 
the  rule  In  such  case  being  that,  if  there  is 
any  evidence  tending  to  authorize  a  verdict, 
a  peremptory  Instruction  should  never  be 
given.  So,  in  this  case,  there  being  some 
evidence  tending  to  support  the  judgment, 
we  cannot  weigh  and  determine  the  suffl- 
ctency  thereot;  nor  can  we  at  all  consider 
any  error  of  law  occurring  at  the  trial  or 
Involved  In  the'  rendition  of  the  judgment. 
We  now  hold  that  a  request  for  a  separation 
of  law  and  facts,  In  a  case  like  the  one  at 
bar,  must  be  made  within  the  time  allowed 
by  law  for  moving  for  a  new*  trial.  A  par- 
ty may  also  move  for  a  new  trial  as  well 
88  to  make  the  requeat  for  aeparate  flnd- 
inga.  He  may  do  either  or  both.  If  a  aep- 
aratlon  only  be  given,  as  requested,  thia 
court  will  consider  the  law  and  the  facta 
as  found,  and  review  the  correctness  of 
each.  If  a  bill  exceptions  be  filed,  thia 
court  will  also  determine  whether  or  not 
Ihe  evidence  supports  tiie  finding  of  facts. 
A  motion  for  a  new  trial  and  bill  of  excep- 
tloni  will  In  like  manner  bring  all  questions 
of  law  and  fact  before  thia  oonrt  for  review. 
Judgment  affirmed. 


ANDERSON  &  NELSON  DISHLUNG  00.  v. 
HAIR. 

(Ckturt  of  AjBV^  of  Eentncky.   E^b.  17, 
1898.) 

DarscTiVB  Frimisbb— Tkbspassbh— Pbbbo.vai,  Ih- 

JORT— COXTKIBCTORT  NbOLIOBKCB— RbaSONABLT 
SaVB  PRBMIBBS  —  IXSTBUCTIOSB  —  ImHATBHaI. 
EVIDBWCB. 

1.  A  United  States  revenue  storekeeper  on 
duty  at  a  private  distillery,  and  required  to 
daily  inspect  all  parts  of  it,  Is  present  at  the  im- 
plied invitation  of  the  distiller,  aad  ia  not  a 
mere  trespasser. 

2.  On  the  first  day  of  his  dnties  aa  revenue 
storelceeper,  plaintiff  waa  in  the  second  story  of 
defendant's  distillery,  and  came  down  the  stair- 
way to  the  first  floor  to  Inspect  the  fermenting 
tubs.  Within  three  f«et  of  the  foot  of  the 
stairs  there  was  a  bole  in  the  floor  from  whicli  . 
a  tub  had  been  temporarily  removed,  and  plain- 
tiff fell  throogh  this  and  was  injured.  It  was 
almost  dusk,  and  the  only  light  in  the  room 
came  from  a  window  30  feet  from  the  stairway. 
BHd,  that  the  question  of  piaintiff'B  contribu- 
toiy  negligence  was  tor  the  jury, 

3.  X>efendant,  knowing  that  plaintiffs  duties 
required  him  to  daily  go  down  the  stairway, 
was  bound  to  keep  it  in  rauoaably  safe  con- 
dition. 

4.  The  Jury  were  instructed  that  defendant 
was  Iraund  "to  keep  and  maintain  said  prem- 
ises in  safe  and  suitable  order,  with  safe  and 
proper  passways,  properly  lighted."  Hdd  re- 
versible error,  as  making  defendant  an  abso- 
lute insurer  of  plaintlETs  safety. 

B.The  instruction  that  "the  jury  are  the 
judses  as  to  the  credibility  of  witnesses,  and  as 
to  toe  weight  to  be  given  to  the  testimony  of 
each  witness,  and  in  weighing  the  evidence  they 
may  decide  as  they  deem  It  preponderates,"  lb 
ground  for  reversu,  aa  puggesting  a  conflict  of 
the  evidence  or  a  suspicion  of  the  witnesses'  ve- 
racity. 

6.  Where  it  waa  adndtted  that  the  room  in 
which  plaintiff  was  injured  was  dark  at  the 
time  of  the  accident,  the  admission  of  Immateri- 
al evidence  as  to  light  at  other  times  of  the  day 
wu  without  prejudice  to  defendant. 

Appeal  fnnn  drcnlt  ooort,  Jefferson  eonnty. 

**To  be  officially  reported." 

Action  by  John  F.  Hair  against  die  Ander- 
son &  Nelson  Distilling  Oompany  for  personal 
Injuries.  Frcm  a  judgmmt  In  fiiTor  of  plain- 
tiff, defendant  appeals.  Reversed. 

Humphrey  &  Davie,  for  appdtant  Angns- 

tuB  B.  Wlllson,  fm*  appellee. 

WHITE,  J.  In  December,  1892,  the  appel- 
lee. Hair,  was  a  United  States  storekeeper, 
and  assigned  to  duty  at  the  distillery  of  ap- 
pellant In  the  Fifth  Internal  revenue  district 
of  Kentucky.  On  the  evening  of  the  first  day 
of  his  work  ar  appellant's  distillery,  while  In 
the  performance  of  his  duties  as  storekeepv. 
hi  going  over  and  Inspecting  the  various  parts 
of  the  distilling  apparatus,  he  was  In  the  sec- 
ond story  of  the  building.  In  what  is  called 
the  "mash  room,"  and  came  down  the  stair- 
way to  the  first  floor  to  inspect  the  fermenting  ■ 
tabs,  and,  when  he  got  to  the  first  floor  at  the 
foot  of  the  stairwity,  ajqwllee  fell  Into  a  hole. 
where  tnbs  bad  been  removed.  Into  the  cel- 
lar, a  distance  of  some  tra  feet,  and  suffered 
injury,  for  whidi  this  action  was  l)rongbt  In 
the  Jefferson  circuit  court   The  petttton  ]■ 
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framed  on  the  Idea  of  negligence  of  appellant 
In  so  constructing  and  maintaining  Its  dis- 
tillery that  at  the  foot  of  this  stairway,  and 
within  three  feet  of  H,  there  is  a  hole  throngb 
which  a  person  might  fall;  that  is,  when  the 
fermenting  tnh,  which  belongs  there,  Is  re- 
moved, as  on  the  occasion  when  appellee  wa& 
injured.  These  fmnentlng  tubs  rest  on  Um- 
ber on  the  cellar  floor,  and  project  Uirough 
the  first  floor.  The  light  on  this  first  floor 
room  Is  furolahed  by  windows  some  80  feet 
iiway.  The  room  Is  dimly  lighted,  and,  while 
nppellee  was  In  the  exercise  of  bis  duty  as  an 
officer  of  the  goTemment,  he  was,  without 
fault  on  his  part,  Injured.  The  answer  ad- 
mits the  injury  at  the  time  and  place,  and  un- 
der tbe  circumstances,  alleged  In  the  petition. 
It  denies  any  duty  to  appellee  to  keep  the 
premises  safe  for  him,  and  denies  any  negli- 
gence at  all,  In  any  manner,  specifically  deny- 
ing each  and  every  charge  of  negligence 
made;  also  pleaded  contributory  negligence 
of  appellee,  and  denied  any  damage  or  liabil- 
ity therefor.  TI)e  case  was  tried  before  a 
Jury,  and  resulted  In  a  verdict  for  appellee 
for  $1,500.  After  appellant's  reasons  and 
motion  for  new  trial  had  been  overruled,  It 
prosecuted  this  appeal 

It  appears  that  at  the  conclusion  of  the  tes- 
timony d  appellee  (by  which  It  was  shown 
he  was  a  United  Stales  revenue  storekeeper 
on  duty  at  appellant's  distillery,  and  that, 
in  the  performance  of  his  official  duties,  he 
was  compelled  to  go  from  the  mash  room^ 
down  a  stairway,  to  liie  fermenting  room,  to 
examine  the  tnbs;  that  this  was  his  duty 
dally;  and  in  so  doing,  when  he  reached  the 
foot  ot  the  stair,— the  second  step,— he  tell 
through  a  hole  in  tbe  fioor,  and  fell  through 
to  the  cellar,  sustaining  tbe  injuries;  that  tbe 
fermenthig  room  at  that  hour,  4  p.  m..  In  De- 
cember, was  almost  dark,  no  light  save  from 
windows  some  distance  away)  the  appellant 
asked  a  peremptory  instructloD,  on  the  theory 
that  appellee,  being  an  ofl^cer.  was  a  mere 
licensee,  and  that  appellant  owed  bim  no  duty, 
and  tiiat,  therefore,  there  could  be  no  negli- 
gence. Counsel  for  appellant  strongly  urge 
this  proposition  In  their  brief  to  tills  court. 
This  question  Is  vlfal  to  the  case,  for,  if  ap- 
pellant owed  appellee  no  duty,  then  he  can- 
not recover.  We  are  referred  by  counsel  to 
cases  which  bold  that  a  sheriff,  policeman,  or 
fireman  in  the  discbarge  of  his  duty  is  a  mere 
licensee,  and  that  the  owner  of  the  property 
owes  to  such  officers  no  duty  to  maintain  bis 
premises  In  safe  condition.  In  our  opinion, 
this  does  not  come  wltbln  that  class  of  cases. 
Here,  by  the  laws  of  tbe  federal  gov^nraent, 
appellant's  distillery  could  not  run  without 
tbe  presence  of  a  storekeeper,  such  as  appel- 
lee was.  By  the  law  and  rules  of  the  Inter- 
nal revenue  department,  this  storekeq>er  Is 
required  to  dally  Inspect  all  parts  of  the  dls- 
tfllery,  and  It  therefore  foUows  that  appellee 
must  be  held  to  be  present  at  tbe  distillery 
At  the  implied  invltatlMi  of  appellant,  and  not 
as  a  mere  licensee.   Troe^  he  1«  tbere  lee 
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that  ttie  r^rulatknu  are  complied  with,  and 
that  all  taxes  due  tbe  government  are  ac- 
counted for,  but  he  Is  necessarily  there  at  tbe 
Instance  and  for  the  benefit  of  the  distiller  as 
well.  Without  his  presence,  the  distillery 
could  not  mn.  It  mupt,  therefore,  be  held' 
that  appdlee  was  at  appellant's  distillery  at 
the  implied  Invitation  of  appellant,  and  not  a 
mere  licensee.  By  the  rules  of  the  revenue 
department,  It  Is  provided:  "The  fermenting 
tnbs  must  be  so  placed  as  to  be  easily  accessi- 
ble to  any  revenue  officer."  The  storekeeper 
is  required  to  keep  "a  complete  record  of  the 
fermenting  tubs  filled  and  emptied,  •  •  • 
to  record  tbe  hour  and  minute  when  the  fer- 
menting x>^od  of  each  fermenting  tub,  as- 
adopted  by  tbe  distiller,  begins,  and  to  meas- 
ure the  dry  inches,  and  calculate  the  quau' 
tlty  In  each  tub,  and  to  note  tbe  temperature- 
and  gravity  of  the  beer  therein  when  filled, 
and  to  note  temperature  and  gravity  at  12 
noon  on  each  day  thereafter,  and  enter  the 
same  In  his  book.  He  must  also  record  tbe 
hoar  and  minute  when  each  fermenting  tab 
Is  emptied,  the  dry  Inches,  quantity  In  each 
tub,  and  the  temperature  and  gravity  of  the 
beer  at  that  time,  and,  if  the  tub  Is  emptied 
before  the  end  of  the  fermenting  period,  he 
must  see  that  it  is  not  again  filled  during  that 
period.  *  *  *  The  entries  of  the  dry  Inches 
and  quantities  of  mash  In  each  tub  on  his 
books  must  be  made  by  him  from  actual 
meaauremeDts."  Thus,  it  Is  clear  that  the 
storekeeper.  In  the  discharge  of  hto  duties, 
must  visit  tbe  fermenting  room  one  or  more 
times  every  day.  This  duty  must  have  been 
known  to  appelant.  We  are  of  opinion  that, 
knowing  that  appellee  must  go  down  that 
stair  daily,  it  was  the  duty  of  appellant  to 
keep  the  same  in  reasonably  safe  condition, 
and  any  failure  to  do  so  would  render  appel- 
lant liable  for  injury  resnlttng  therefrom. 
For  these  reasons  we  are  of  opinion  that  the 
conrt  did  not  err  In  refusing  tbe  peremptory 
instruction  at  the  close  of  appellee's  evidence, 
nor  at  tbe  dose  of  tbe  whole  evidence;  the 
question  of  contributory  negligence  of  appel- 
lee being  one  for  the  Jury,  under  proper  In- 
structions. 

Tbe  court  gave  to  the  Jury  Instruction  1,  as 
follows:  "The  court  instructs  the  Jury  that  the 
pleadings  and  proof  warrant  the  following  find- 
ings, to  wit:  *  *  *  That  plaintiff,  while  <m 
duty  there,  was  required  by  the  nature  of  bis 
duties  to  go  from  place  to  place,  and  from  fioor 
to  floor,  in  and  about  said  premises,  and  that  it 
was  the  duty  of  the  said  defendant,  as  tbe  own- 
er of  said  distillery,  carrying  on  and  condnct- 
Ing  the  same,  to  keep  and  maintain  said  prem- 
ises in  safe  and  suitable  order  and  condition 
for  such  purposes  of  such  movements  of  ^aln- 
tiff  In  passing  from  place  to  place  In  said  prem- 
ises, with  safe  and  proper  passways.  properly 
lighted."  etc  We  are  of  («>lnlon  that  this  In- 
struction goes  too  far  In  requiring  appellant  "to 
keep  and  maintain  said  premises  in  safe  and 
suitable  order,"  etc.  It  should  be  modified  by 
saying  "reascmaUy"  safe  order,  etc;  and  also 
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Bayinf  '^eawMubly  Bole  -and  pnper  ptu- 
m^a,"  etc  The  Juiy  mlgbt  aonetaide  fMm  tte 
hwtroctloB  as  gtrca  that  mipeUant  naat  m 
HiftlntmiD  Ita  praniHs  ttaat  a  puscai  could  not 
be  tanrt  at  aU,-AB  alBolutc  luBim,— end  the 
tnatruetion  oogU  to  be  modlfled  ac  Indioaled. 
Xbe  court  also  cave  to  the  Joiy  tnBttuctioc  X«. 
^  ea  followa:  "Tbe  Jnzr  are  tbe  jodges  as  to 
the  credibility  at  witnesses,  and  aa  to  tbe  weight 
to  be  flren  ta  tbe  teatlmonr  of  eack  wltaeas. 
ODd  In  welghlQK  the  erldoiee  they  may  decide 
08  tUey  deem  It  prepondeiatea."  This  Inatmc* 
tlon.  In  effect,  warn  condemned  by  tUa  court  In 
Hie  case  of  Inaurance  Cp.  v.  Boxnbercer  (Ky.) 
11  8.  W.  SS»,  the  court  la  this  ease  tiaylng-.  "It 
can  do  no  good  ftir  the  court  to  nmlad  them 
[tbe  jury]  that  these  an  their  pnroKatlvea. 
For  the  court  to  do  eo  aiey  ladoee  them  to  be- 
Uere,  whe>  ttere  ia  a  conflict  at  teattaaoKV, 
that  the  eoort  la  tmpreaaed  with  a  snsplciom 
that  there  baa  been  fonl  eweartaig  aomewhei^ 
wMcb  they  wUl  be  v)t  to  f&aten  npon  the  wlt- 
neaaes  that  atand  ta  Intfmate  relations  to  t3>» 
plaintiff  or  detaidant,  or  who  an  not  as  numer- 
ous aa  those  on  the  other  side.  Therefore  we 
hare  held  that  It  is  not  pniwr  to  glre  each  In- 
stniction  in  any  ease,  except  that  part  tbat  told 
tbe  Jmy  they  should  find  In  accordance  with 
the  weight  ot  tbe  erUenoe.  At  the  same  tbne 
we  have  hdd  tbat  tbe  ennr  was  not  sufficient 
to  reverae  the  case,  uoleas  there  wen  pecdiar 
circumstances,  aa  In  the  Bamttt  Case  from 
Union  county,  sbewlng  tbat  the  ordt  was  poob- 
ably  prejudicial  to  the  substantial  rig^  ot  the 
^^Uant"  In  was  also  condemned  in  the 
cases  of  Smith  t.  Com.  (Ky.)  8  S.  W.  192,  and 
Barnard  t.  Codl  (Ky.)  8  S.  W.  4U.  We  are  of 
opinion  that  the  loaamctlaa  was  ernnesas,  snd 
Aould  not  have  been  glran,  as  the  ctacumstan- 
cea  of  this  case  a  re  audi  that  It  appears  prohable 
tbat  the  instruction  was  pr^udichd.  TWsinstrue- 
tlon  given  on  the  subject  of  coatrlbutory  nq^ 
gence  was,  we  think,  pnf>er.  There  was  do  error 
In  ftdmltting  testimony  as  to  tbe  condition  of  the 
cellar  as  to  ll^t  and  danger  when  visited  by 
others  at  other  times  of  day.  as  it  was  admit- 
ted by  both  parties  tbat  at  tbe  time  of  the  te- 
jury  tbe  room  was  dark,  and  we  cannot  see 
how  tbls  testimony  could  affect  the  case  to  ap- 
pellant's preladlce.  For  the  reasons  Indicated 
tbe  judinnent  is  reversed,  and  cause  remanded, 
with  directions  to  grant  a  new  tdal,  and  tar 
further  proceedings  consistent  herewith. 


WILSON  T.  JULLIKEN. 
(Court  of  Appeals  of  Kentucky.    Feb.  11, 
1808.) 

A»A*SMBST— AW0TH1!ll  ACTIOS  Pr?»I)1:*B— PLEAD- 
INO — EFTBCT  of  J>79«IBBA1_ 

1.  An  action  pending  is  a  United  States  court 
mio^  be  pleaded  in  abatement  to  a  eubsequeot 
action  commenced  between  the  same  parties  in 
the  state  court  in  tbe  same  district'  for  the  sfime 
snbject'Qiatter  and  tbe  same  kind  of  relief, 
tfnce  the  Jurisdiction  of  tbe  United  Rtntes  court 
ia  domestic,  in  relation  to  the  jurisdiction  of 
the  stato  court  within  the  same  territorial  iim- 
ito. 


2.UBder  coasaw  law  pleading^  there  is 
leplicadon  to  a  plea  of  tanner  action  pendiag, 

but  nul  tiel  record. 

8.  Tbe  objection  of  a  former  soit  pending  is 
removed  by  a  diamlssai  of  such  suit*  even  after 
the  plea  In  abatement  in  a  aecend  suit,  where 
such  aectmd  actimi  was  not  broni^t  lor  vexa- 
tious porposes. 

Dn  Rdle.  J.,  dissenting. 

Appeal  from  cfarcult  oonrt,  Jefferson  coun- 
ty. 

"To  be  tflclally  r^rtad." 

Action  by  GeM^  W.  Wflaoit  against  A.  B. 
ifiiHirtm.  Fson  a  Judgment  sustaining  a 
demurrer  to  tha  reidy.  plaintiff  at^Mols.  Be- 
varsed. 

Morris  B.  Olfford  and  Abbott  &  Rntledge. 
for  appellant.  Bamett,  MUler  ft  Baniett,  for 

appellee. 

WHITB,  3.  This  action  was  brought  by 
appellant  for  damages.  One  thousand  nine 
hundred  dollars  was  claimed  for  an  Injury. 
The  petition  was  filed  August  22,  18%.  Ap- 
pellee filed  an  answer  which  developed  the 
fhet  Aat  this  same  appellant  had  thereto- 
fore brought  an  action  for  the  same  Injury 
Is  tbe  Jefferson  circuit  court,  dalming  dam- 
ages Id  tbe  sum  of  ^,000,  and  that  this  first 
caw  had,  on  petition,  been  transferred  to  the 
United  States  chrmlt  court  by  app^ee,  and 
that  tills  suit  at  the  date  of  filing  the  answer 
was  pending  and  nndetermlned  In  the  circuit 
court  for  the  United  States  for  the  district 
of  Kentucky,  and  at  Lonlsvine,  Jefferson 
county.  There  are  other  defenses  pleaded 
In  the  answer,  but,  as  the  case  was  deter- 
mined by  the  court  helow  on  the  suflSctency 
of  this  plea  in  abatement,  the  other  defenses 
pleaded  need  not  lie  stated.  To  this  i^ea  of 
sBotber  suK  pending,  aa  weH  as  to  tfie  whole 
answer,  appellant  replied.  Tbat  part  affect- 
tng  this  plea  Is  an  admission  that  at  the 
date  of  filing  tbe  answer  there  was  another 
suit  pending  In  the  United  States  circuit 
court,  but  same  had  been  dismissed,  and  Is 
not  niTw  pending.  Appellee  demurred  to  the 
third  paragraph  of  appellant's  reply;  being 
that  portion  that  replies  to  the  plea  in  abate- 
ment The  court  on  a  trial  of  this  demurrer 
sustained  same,  and  appellant  amended  this 
para^aiib  of  the  reply,  and  again  a  de- 
murrer was  submitted  to  tbe  reply  as  amend- 
ed, which  the  court  sustained;  and,  appd- 
•lant  declining  to  plead  further,  the  court  dis- 
missed the  petition.  From  that  Judgment 
this  appeal  Is  prosecuted. 

The  reply,  as  amended,  to  which  a  demur- 
rer was  sustained,  admitted  that  at  the  date 
of  filing  tbe  plea  in  abatement  there  was 
then  existing  and  undetermined  another  suit 
for  the  same  cause  of  action  In  the  United 
States  circuit  court  for  the  district  of  Ken- 
tucky, which  case  was  originally  brought 
in  the  Jefferson  circuit  court,  and  by  peti- 
tion of  appellee  transferred  to  the  federal 
court.  The  question  presented  is,  ^-aa  that 
a  bar  to  this  action?  It  Is  conceded  by  coun- 
sel fW  appelhint,  in  tbelFWef.  tMt  IE  the 
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United  States  drcult  court  for  the  district  of 
Eentucky  Is  to  be  treated  as  the  state  dr- 
cult courts,  or  as  domeatlc  courts,  the  plea 
In  abatement  as  filed,  Is  snfflcient;  but,  on 
the  otiier  hand,  tbej  contend  that  the  ctr- 
nilt  conrt  of  the  United  States  sitting  for 
the  district  at  Kentucky  Is  to  be  treated  as 
a  foreign  jurisdiction,  like  the  courts  of  the 
9ther  states,  snd  that,  therefore,  the  plea  In 
abatement  filed  is  In  itself  Insufllcient.  This 
qnestlon  has  nerer  been  passed  on  by  this 
court,  so  for  as  we  hare  been  able"  to  find. 

In  the  case  of  Gordon  v.  GllfoII.  99  V.  S. 
IflO.  the  supreme  court  of  the  United  States, 
by  Justice  Bradley,  after  deciding  that  the 
action  In  the  federal  drcnit  conrt  was  not  the 
same  as  In  the  former  action  In  the  state  clr> 
cult  court,  and  oTerruIIng  the  plea  In  abate- 
ment filed  In  the  United  States  ch-cutt  court 
on  Uiat  ground,  proceeds:  *'It  may  be  projw 
here  also  to  observe,  although  the  point  was 
not  pressed  In  the  ailment,  that  (he  excep- 
tion to  the  jurisdiction  of  the  circuit  court  Is 
destltnte  of  foundation.  He  suggestion  was 
that,  as  tiie  proceedings  in  order  of  seizure 
and  sale  were  still  pending  In  the  district 
court,  the  debt  could  not  be  prosecutpd  In  the 
chwult  court  of  the  United  States!  But  it 
has  been  frequently  held  that  the  pCTdent?  of 
a  suit  In  a  state  conrt  Is  no  ground  erm  tot 
a  plea  In  abatement  to  a  salt  upon  the  same 
matter  in  a  federal  conrt.  What  effect  the 
twinging  of  this  snit,  rla  ordlnaria,  may  hare 
had  on  the  order  of  selxnre  and  sale,  it  Is  not 
necessary  to  determine.  It  Is  pooslble  that  It 
superseded  tt.  But  the  pendtney  of  that  pro- 
ceeding when  the  suit  was  conmieneed  cannot 
affect  the  validity  of  the  procecdlnf]»  in  this 
Milt,  nor  the  jurisdiction  of  the  court  in  re- 
spect thereof."  In  ttie  case  of  Pierce  v.  Pea- 
mm.  39  Fed.  0S7,  In  the  United  States  circuit 
court  for  the  Eastern  district  of  Missouri, 
Thayer,  J.,  sa^-e:  "Again,  the  suit  In  the  state 
court  is  pending  in  a  different  juriBdlctl(».  It 
la  now  well  settled  that  the  pendency  of  a 
suit  In  a  state  conrt  cannot  be  taken  advan- 
tage at,  way  of  a  plea  of  lis  pendens,  to 
defeat  a  suit  of  the  same  nature,  and  between 
the  sane  parties,  In  the  federal  courts.  The 
two  courts,  thoufii  not  fcrelgn  to  each  other, 
belong  to  dilTerent  jurisdictions,  in  sucta  sense 
that  the  doctrine  of  lis  pendens  Is  not  appli- 
cable;" citing  Gordon  v.  GUfoll,  90  U.  S.  169; 
Stanton  v.  EUnbrey,  93  U.  S.  5&4:  Sharon  r. 
Hm,  22  Fed.  28.  The  case  of  Stantan  v.  Bm- 
brey,  98  U.  S.  654,  dted  by  Thayer,  J.,  doaa 
not  support  hie  opinion.  In  that  case  the  ac- 
tion was  brought  in  the  supreme  court  of  the 
District  of  Columbia,  and  the  d^endnnt  plead- 
ed la  alratemoit  the  pendency  of  a  former  ac- 
tion for  tbe  same  demand  between  the  same 
parties  In  a  conrt  of  the  state  of  Ccomecticut 
The  precise  question  before  the  court  was 
whether  the  pendency  of  an  action  In  tbe 
itato  coTut  of  Connecticut  ma  a  bar  to  a  snb- 
sequent  action  begun  in  the  supreme  court  of 
tbe  EHstrict  of  ColnmMa.  The  court  Oiere 
beld  that  null  actioa  bi  the  csvrt  ot  the  atata 


of  CoomeetlcQt  was  not  a  bar  to  that  actkm  hi 
the  si^jireme  oswt  ot  the  District  of  Cohmt- 
bla;  dtlng,  among  others,  Salmon  v.  Woot- 
ten,  9  Dana,  432,  and  Davis  v.  Morton,  4  Btisb. 
444.  In  the  case  of  Hughes  v.  Blsher,  5  Fed. 
263,  In  the  United  States  circuit  court  for  the 
district  of  New  Hampshire,  the  court  by 
Lowpn,  C.  J.,  said:  "The  pefldency  of  the 
bOl  Is  pteaded  In  abstpmeol  The  idalntlff 
m^es  three  objections  to  the  plea,  all  of 
which  must  prevail:  (1)  It  does  not  appear 
there  is  an  action  pending  elsewbere.  •  •  • 
(3)  That  the  pendency  of  an  action  in  a  stete 
I  cinirt  wtthln  this  circuit  fs  not  ground  for 
!  abating  one  hi  this  court  Is  entlrdy  settled  by 
I  anfborlty.'*    In  the  case  ef  Latham  v.  Chafee. 

7  Fed.  530,  before  the  United  States  drcult 
t  court  for  the  district  of  lthodf>  Island,  Colt. 

J.  (with  IjOwcO,  J.,  concurringl.  said:  '"The 
(  main  qucstloa  which  arises  upon  the  defend- 
j  anfs  plea  Is  whether  the  pendency  of  a  suit 
En  a  state  court  between  tbe  same  parties,  and 
taivoh'lng  the  same  Bnlr|ect-matter,  can  be 
l^eaded  In  abatement  or  In  bar  to  a  suit  In 
the  circuit  conrt  of  the  Utaited  States.  It  t« 
undoubtetfy  true,  as  a  general  rule,  that,  an 
between  two  courts  of  concurrent  jurisdiction, 
tiiat  which  first  gets  control  of  the  litigation 
wDl  be  allowed  to  prosecute  It  to  an  end,  and 
that  conseqnently  the  pendenc?  of  another 
prior  suit  between  the  same  iMrttes.  and  In- 
■volviBg  the  same  subject-matter,  may  be 
pleaded  In  abatement  of  a  snlwequent  suit  In 
another  csnrt.  But  this  rule  does  not  extend 
to  courts  of  foreign  jurisdlctloo.  It  has  been 
often  held  that  tbe  courts  of  a  stete  are  for- 
eign, In  this  sense,  to  the  courts  of  tbe  United 
States;"  cttlng  Cordon  v.  Gilfoll,  99  U.  B. 
169,  and  Stanton  v.  Embrey,  98  U.  S.  5JS4.  In 
ttie  ease  of  Sharon  v.  Hill.  22  Fed.  28.  in  the 
dTCiilt  court  of  the  United  States  for  tbe  dis- 
trict of  Callfomla.  Sawy^,  J.,  says:  "An  al- 
leged valid  and  subslsttng  contract  Is  ttiere- 
fora  the  ba^  and  cause  of  one  suit,  and  for- 
gery and  fraud  the  basis  and  cause  upon 
which  tbe  otirar  rests.  These  certetnly  do  not 
constate  the  seme  causes  of  suit.  The  caus- 
es of  salt  are  dearly  not  identical.  It  ts  abio 
bad  en  another  ground,— that  tbe  suit  set  up 
Is  not  pendii^  In  a  conrt  of  ^  same  Jurfsdle- 
tlfw.  Tt  Is  well  settled  by  tbe  supreme  court 
of  the  Uirited  States  that  a  sott  pending'  In  aa- 
other  jurisdiction  for  tbe  same  cause  cannot 
be  pleaded  la  abatement  In  a  suit  in  the  Unit- 
ed States  courts,  and  that  the  courts  of  the 
states  and  «f  the  United  States  are  dlffermtt 
juried iettons.  S8  U.  S.  548-658;  99  U.  S. 
169-1781  Have  two  Jurisdictions,—jiu1s- 
dlctlons  of  two  distinct  governments.  One  Is 
stete  jurisdiction,  and  tbe  other  Is  the  jnrls- 
dletlon  9t  a  national  court.  If  It  were  a  tSact 
that  a  suit  Is  pending  for  tbe  same  cause  In 
the  state  oenrtr-^  conrt  of  a  different  sover- 
eign jurlsdletlMi,— it  wbntd  not  abate  the  suit 
here.  Tbe  plea  Is  bad  In  substance  ou  that 
ground,  and  this  objection  Is  taken  In  the 
refrtkntlm.  In  the  case  of  Washburn  &  Moeo 
Utg.  Go.      Beutt  Jb  Oa,  22  Fed.  710,  In  tbe 
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drcult  court  of  tbe  UDlted  States  (or  the 
Westeru  district  of  PenDsylvanla,  Acbeaon,  J., 
said:  "The  Jurisdiction  of  the  court  of  com- 
mon ideas  Is  contested  on  the  ground  tliat,  In 
tbe  snlt  therein,  service  was  made  on  a  mere 
employe  of  the  corporation,  who,  It  would 
seem.  Is  not  an  agent,  within  the  meaning  of 
the  state  statnte  relating  to  service  of  Judi- 
cial process  upon  corporations;  bat,  should 
ttiat  court  hold  the  service  to  be  good,  s^ll 
the  present  plea  could  not  prevail,  for  sev- 
eral reasons.  In  the  first  place,  Isaac  L.  Ell- 
wood,  a  plaintiff  here,-~and  properly  so.  as  it 
seems  to  me,— Is  not  a  party  to  the  suit  in  the 
common  pleas.  Again,  the  object  of  that  suit 
Is  the  rescission  of  the  license  contracts, 
whereas  the  purpose  of  this  suit  Is  the  en- 
forcement thereof.  Clearly,  tbe  r^ef  here 
wraght  Is  not  attainable  In  the  former  suit 
*  •  *  FlnaUy,  It  has  been  bdd  tiiat  the 
pendency  of  a  prior  snlt  In  a  state  court  Is 
not  a  bar  to  a  suit  In  a  circuit  court  of  the 
United  Stmtes,  although  between  the  same 
parties  and  for  the  same  cause  of  action.  93 
U.  S.  548;  90  U.  S.  168;  22  Fed.  28.  The 
plea  must  therefore  be  overruled,  with  leave 
to  the  defendant  to  answer  within  30  days, 
'and  It  Is  so  ordered."  In  the  case  of  Bank 
V.  Herrenden.  101  N.  Y.  173.  4  N.  E.  332,  the 
court  of  appeals  of  New  York  held  that  an 
action  begun'  in  tbe  state  court,  and  by  one 
defendant.— the  only  one  before  the  court,— 
transferred  to  the  United  States  circuit  court, 
could  not  be  pleaded  In  abatement  to  a  second 
action  begun  in  the  state  court,  on  the  same 
cause  of  action,  against  another  defendant 
In  the  case  of  KUpntrlck  v.  Bailroad  Co.,  88 
Neb.  620,  B7  N.  W.  664,  the  supreme  court  of 
Nebraska  approves  99  U.  S.  168,  by  sasring, 
"Tbe  m&K  pendency  In  the  courts  of  another 
Jurisdiction  of  an  action  between  the  same 
parties,  and  concerning  the  same  subject-mat- 
ter, cannot  be  successfully  pleaded  tn  bar  or 
abatement;"  citinK  99  U.  S.  168;  03  U.  S. 
M8;  22  Fed.  28,  supra. 

As  to  the  converse  of  the  proposition  decid- 
ed by  the  above  authorities,  we  find  that  In 
the  case  of  Earl  v.  Raymond,  4  McLean,  233, 
Fed.  Gas.  No.  4.243,  In  the  United  States  cir- 
cuit court  for  the  Seventh  circuit,  Michigan, 
the  court  says:  "That  the  pendency  of  a  for- 
mer snlt.  In  a  court  having  Jurisdiction  of  the 
same,  may  be  pleaded  in  abatement,  Is  a  prin- 
ciple well  established.  It  is  so  held,  to  pre- 
vent a  multiplicity  of  suits  being  brought  for 
the  same  cause.  To  tolerate  the  pendency  of 
several  suits  at  the  same  time  for  the  same 
cause  would  be  a  reproach  to  the  administra- 
tion of  Justice.  Courts  of  Justice  were  In- 
stituted to  afford  speedy  and  effectual  rem- 
edies for  the  redress  of  wrongs,  and  not  to 
afford  a  litigious  person  the  means  of  oppres- 
sion. •  •  •  It  may  be  laid  down  as  a  gen- 
eral rule  of  action  for  the  federal  and  state 
courts  that,  whichever  shall  first  take  Juris- 
diction of  a  case,  the  Jurisdiction  of  the  other 
may  be  defeated  by  a  plea  In  abatement 
And,  to  avoid  a  conflict  between  the  mlnla- 


terlal  officers  of  the  federal  and  state  courts, 
the  (^cer  who  first  levies  hla  execution  Is  va- 
titled  to  a  preference,  the  same  as  where 
both  executions  emanate  from  the  state  court 
or  courts."  In  the  case  of  Nelson  v.  Foster, 
5  BIss.  44,  Fed.  Cas.  No.  10,105,  In  the  United 
States  circuit  court,  district  of  Wisconsin, 
the  court  said:  "The  objection  that  a  suit  pend- 
ing in  a  court  of  the  state  is  not  Qie  subjen 
of  a  plea  in  abatement  In  this  court  is  not 
tenable.  By  the  eleventh  section  of  die  act 
to  establish  tbe  Judicial  courts  of  the  United 
States,  it  Is  provided  that  the  drcidt  courts 
shall  have  original  cognizance,  concurrent  with 
the  courts  of  the  several  states,  of  all  sidts 
of  a  civil  nature,  at  common  lawor  in  equity, 
when  the  matter  hi  dispute  exceeds,  exclusive 
of  IntereM  and  costs,  the  sum  or  value  of 
five  hundred  dollars.  It  Is  too  well  settled  by 
the  courts  of  the  United  States  to  require  cita- 
tion of  authority  Qiat,  hi  all  cases  when  courts 
have  concurrwit  Jurisdiction,  the  court  which 
first  has  possession  of  the  subject  must  de- 
termine U  conclusively,  and  has  exclusive  Ju- 
risdiction. In  this  case  there  were  two  attsch- 
ments  of  the  defendants'  property,  and  two 
writs  served  on  them,  and  two  suits  pending 
against  them  at  the  same  time.  If  such  a  pro- 
ceeding were  sanctioned,  It  would  lead  to  great 
oppression,  and  would  be  a  reproach  to  the  ad- 
ministration of  Justice.  A  party  haa  his  choico 
of  jurisdictions,  but  he  cannot  claim  bodi  at 
the  same  time.  This  court  has  always  ad- 
hered to  the  rule  not  to  entertain  Jurisdiction 
of  a  case  whoi  we  are  Informed  by  a  plea  In 
abatement  that  a  prior  suit  In  law  or  equity 
for  the  same  subject-matter,  between  the  tame 
parties,  is  pendtaig  In  a  court  of  the  state;  and 
such,  I  have  no  doubt.  Is  the  rule  in  eyery 
court  hi  the  Uifited  States.  This  court  Is  not 
a  f&relgn  court  to  the  courts  of  the  state."  In 
the  case  of  Radford  v.  Folsom.  14  Fed.  97,  In 
the  drcult  court  tot  the.  United  States  In  the 
Southern  district  of  Iowa,  the  court  Oirong^i 
Shiras,  J.  (with  McCrary  and  Love,  JJ.,  con- 
curring), aay:  "But  It  Is  urged  that  while 
the  second  of  the  rules  as  above  given  may  be 
applicable  to  cases  pendhig  in  courts  of  the 
same  state,  yet  It  Is  Inapplicable  when  one 
case  is  pendlpg  In  the  state  court  and  the 
other  in  the  federal  courts  for  the  same  state; 
the  argument  being  that  the  two  Jurisdictions 
are  foreign  to  each  other,  and,  hence,  that  the 
pendency  cf  a  suit  In  one  court  cannot  be 
pleaded  In  abatement  of  a  snlt  hi  the  other.  It 
Is  true  thst  tbe  state  and  federal  tribunals 
owe  their  orl^  to  different  sources,  but,  when 
created  and  brought  Into  action  within  tbe 
same  territorial  limits,  can  It  be  fairly  said 
that  there  are  two  states  or  Jurisdictions  co- 
existing within  tbe  same  limits,  and  yet  for- 
eign to  each  other  in  the  sense  that  Iowa  Is 
foreign  to  New  York?  The  same  statutory 
and  common  law  is  enforced  by  both  tribunals, 
and  It  cannot  be  said  that  If  a  party  is  rele- 
gated to  the  state  court  for  the  enforcement 
of  his  rights,  that  be  is  Oiereby  sent  hito  a 
foreign  state  or  country,  whose  laws  and 
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modes  of  proceeding  are  unknown  or  nnfa- 
mlUar.  As  we  liare  already  shown,  the  main 
purpose  of  the  rtde  allowing  the  pendency  of 
one  Action  to  be  pleaded,  under  given  circum- 
stances, In  abatement  of  a  second,  is  to  prevent 
a  defendant  from  being  unnecessarily  harassed 
and  subjected  to  additional  costs  by  two  pro- 
ceedtngs.  when  one  will  fully  protect  all  the 
rlfchts  of  the  plaintiff.  Now,  It  Is  apparent 
■nnt  the  cost  and  vexation  caused  to  the  defond- 
:mt  by  the  institution  of  the  second  suit  Is,  to 
any  the  least,  not  lessened  by  the  fact  that  It 
Is  brought  in  the  federal,  while  the  first  Is 
pending  in  the  state,  tribunal.  The  evil  to  be 
remedied  la  not  obviated  by  the  fact  that  the 
two  proceedings  are  pending  in  tribunals  owing 
Their  origin,  the  one  to  the  state,  the  other  to 
the  federal,  government,  yet  acting  within  the 
same  territorial  limits.  If  it  appears  that  the 
twt)  proceedings,  being  between  the  same  par- 
ties and  for  the  enforcement  of  the  same  rl^its, 
wni  result  In  granting  of  the  same  remedy,  op- 
oratlve  within  the  same  territorial  limits,  then 
It  would  seem  dear  that  the  second  Is  not 
needed  to  protect  or  enforce  the  plahitlffs' 
rights;  and  as  the  defendant  must,  of  neces- 
sity, be  put  to  additional  tronble  and  expense 
In  defoidlng  the  second  action.  It  follows  that 
he  Is  thereby  vexatlously  harassed,  and  In  such 
case  be  should  be  enabled  to  protect  himself 
by  causing  the  abatement  Ol  the  second  action. 
It  la  tlie  duty  alike  of  ttie  state  and  the  United 
States  court  to  protect  a  defendant  from  un- 
necessary and  vexations  lltigatlcn.  If  the  flrst 
action  Is  brought  In  the  state,  and  the  second 
In  the  federal,  tribmial,  or  vice  versa,  It  Is  the 
brlnglngof  the  second  action  that  constitutes 
the  oppressive  and  unnecessary  act  on  part  of 
plaintur,  and  the  corrective  should  be  applied 
In  the  court  whose  JurlsdlctloD  Is  Invoked  op- 
pres^dy  and  wrongfully.  Again,  the  fact 
Unt  one  action  Is  pending  in  the  state,  and  the 
second  In  the  federal,  court,  liutead  of  being  a 
reason  why  ttie  second  should  not  be  abated. 
Is,  on  tbe  contrary,  a  weighty  argument  for 
Just  the  opposite  conclusion;  for.  If  the  two 
proceedings  are  allowed  to  proceed  at  the  same 
lime,  there  may  arise  all  the  difflcultles  from  a 
conflict  between  tiie  two  Jarisdlctions  acting 
within  tbe  same  state." 

The  question  here  presented  Is  an  entirely 
new  one  In  Kentucky,  and  because  of  that 
we  have  given  the  matter  considerable  at- 
tention. It  will  be  noticed  that  In  the  case 
of  Gordon  v.  Gllfoil,  99  U.  S.  1G9,  It  was  not 
necessary  to  a  decision  of  that  case  to  de- 
termine whether  the  federal  and  state  courts 
were  foreign  to  each  other,  and  consequently 
whether  a  plea  of  a  former  action  pending  in 
one  court  was  snflBdent  In  bar  In  the  other 
<-oart.  The  supreme  court  there  expresses 
an  opinion  in  that  regard,  bat  It  could  not 
be  held  to  be  authoritative.  The  case  of 
Stanton  v.  Bmbrey,  98  U.  B.  5M,  Is  frequenUy 
<-lted  In  support  of  the  doctrine  that  state 
:iod  federal  courts  are  foreign,  so  that  a 
plea  of  a  totmwe  action  pending  in  one  court 
is  not  good  In  the  othn;  but  that  case.  In 


our  opinion, '  does  not  so  bold.  The  two 
courts  compared  were  tbe  supreme  court  of 
the  District  of  Columbia  and  a  court  of  the 
state  of  Connecticut.  Not  only  a  state  and 
federal  court,  but  sitting  In  entirely  differ- 
ent Jurisdictions,  neither  could  enforce  pro- 
cess within  the  other's  territory.  Upon  these 
two  cases  supra  the  cases  of  Pierce  v.  Fea- 
gans,  89  Fed.  587;  Hughes  v.  Elsher,  5  Fed. 
263;  Latham  T.  Chafee,  7  Fed.  520;  Sharon 
V.  Hill,  22  Fed.  28;  Washburn  &  Moen  Mfg. 
Co.  V.  Scutt  &  Co.,  22  Fed.  710,— all  In  the 
federal  courts,  and  Kllpatrlck  v.  Railroad 
Co.,  38  Neb.  620,  57  N.  W.  864.  all  depend 
for  their  authority;  and  in  no  case  do  we 
And  It  reasoned  out  why  It  sbouia  be  held 
that  a  state  and  federal  court  are  foreign  to 
each  other,  so  that  a  plea  of  a  former  action 
may  not  bar  a  subsequent  action  In  the  oth- 
er court.  An  exai^ilnatlon  of  all  these  cases 
shows  that  the  cases  that  so  hold  were  de* 
elded  upon  the  authority  of  the  dictum  of 
Mr.  Justice  Bradley.  It  seems  to  ns  that 
the  jurisdictions  of  tbe  state  courts  and 
United  States  circuit  courts  held  for  the 
states,  and  within  the  same  state,  are  do- 
mestic. Can  it  be  said  that  the  act  of  con- 
gress providing  for  removal  of  cases  from 
the  state  to  the  federal  courts  authorises  a 
transfer  to  a  foreign  Jurisdiction?  We  think 
not  Can  It  be  said  that  the  federal  court 
held  at  Louisville,  Ky.,  Is  fbrelgn  In  Juris- 
diction to  the  circuit  court  sitting  in  Louis- 
ville, Ky.?  The  same  laws  are  administered, 
the  same  process  of  each  court  covers  In  part 
the  same  terrlt6ry,  and  tbe  law  expressly 
authorizes  certain  cases  to  be  transferred 
from  one  court  to  tbe  other.  Most  assured- 
ly they  are  not  foreign.  It  seems  to  us  that 
the  reasoning  In  Radford  v.  Folsom,  14  Fed. 
97,  supra.  Is  unanswerable.  It  appears  that 
learned  counsel  for  appellant  conceded  this 
to  be  true,  in  the  court  below.  When  the 
plea  In  abatement  was  died,  they  did  not 
demur,  but  treating  that  as  sufficient  In  law, 
unless  avoided,  filed  a  reply.  Tbls  i^ly  In 
effect  admits  that  when  the  answer  was 
filed  there  were  two  actions  pending  for 
the  same  cause,--otte  in  the  United  States 
circuit  court,  and  the  other  In  the  state  cir- 
cuit court;  and  It  was  pleaded  In  avoidance 
of  this  plea  of  former  action  that  at  that 
time,  when  the  reply  was  filed,  the  action  in 
the  United  States  drcnlt  court  had  been  dis- 
missed absolutely,  and  that  there  was  then 
but  one  action.  Under  the  old  rule  of  plead- 
ing, this  reply  was  bad  on  demurrer.  There 
was  no  replication  to  a  plea  of  former  action 
pending,  but  nul  ttel  record;  and,  while  we 
recognize  that  this  rule  has  been  followed  In 
Kentucky  in  recent  years,  we  think  that  to 
apply  It  In  all  cases  would  be  unjust  Tbe 
more  modem  rule  seems  to  be  that  the  ob- 
jection of  a  former  suit  pending  Is  removed  by 
its  dismissal  or  discontinuance,  even  after  plea 
in  abatement  In  the -second  suit  Warder 
T.  Henry.  117  Mo.  580,  23  S.  W.  770;  Trawlck 
T.  Martin  Brown  Co.,  74  Tex.  822;  12  S.  W. 
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216;  Grider  t.  Apperson,  32  Ark.  332:  Flnd- 
laj  V.  Keiin.  62  Pa.  St  113;  Moorman 
Glbbt,  75  Iowa,  037,  38  N.  W.  S32;  Mldioli 
V.  Bank,  45  Minn.  102.  47  N.  W.  4fI2;  and 
Qumarous  otbers.  We  think  this  a  more  Just 
and  reasonable  rule,  and  so  bold  to  be  tbe 
law;  bat  we  would  not  be  onderstood  as 
holding  thia  te  be  Inflexible,  and  to  be  ap> 
plied  In  all  cases.  Tbe  reason  of  Uie  rule.  In 
the  beglnnhig,  that  a  irtea  of  fonon-  action 
pending  would  abate  the  second  action,  la 
Just  as  good  to-day  as  wboi  tbe  rule  was 
adopted,  1.  e.  tbat  vexatious  litigation  would 
not  be  permitted;  and  If  it  appears  tbat  the 
secoad  action  was  brought  for  the  purposes 
of  vexatloD,  rather  tbas  to  seek  legal  rights, 
the  plea  should  be  sustained.  By  permitting 
a  reply  to  aroid  the  plea  of  former  action, 
tbe  court  ought  to  be  able  to  ascertain  the 
true  reason  of  the  second  acUoii,  and.  If  it 
appear  vexatious,  abate  it.  lu  the  case  at 
bar  It  appears  that  appellant  eolected  bis 
forum  to  try  his  action,  and  that  appellee, 
exercising  his  right,  removed  the  case  to  tbe 
United  States  circuit  court.  Appellant  tben 
was  given  bis  election  to  follow  tlie  case  to 
tbe  United  btates  circuit  court,  or  dismiss, 
and  again  bring  his  action  in  tbe  state  court 
for  less  than  ^000.  He  choae  the  latter, 
but,  if  be  waited  to  dlsmln  before  he 
brought  bis  second  action,  it  would  bs  barred 
by  limitation.  So  be  chose  to  snrrendar  $8,- 
000  of  bis  claim.  In  order  to  try  in  the  state 
court;  and  at  the  first  time  he  could  do  ss 
he  appeared  in  the  United  States  drcult 
court,  and  dismissed  1^  actkuL  It  seems  he 
was  notified  tiiat  appellee  would  ask  tbe 
United  Btatos  circuit  court  to  require  him  to 
dect  This  eisctiov  watf  had  by  a  dismissal 
of  the  action  where  tbe  larger  sum  in  dam- 
ages was  claimed.  U  does  not  appear  to 
have  been  vexatious.  For  these  reasons  we 
ore  of  opinion  thai  the  demurrer  to  the  re- 
ply to  the  plea  of  former  actitm  should  have 
been  ov^uled,  and  the  reply  adjudged  suf- 
flcient  Upon  sustaining  the  demurrer  to 
the  reply,  tbe  court  dismissed  the  action, 
wbich,  following  the  former  action,  was  er- 
ror. WberefM-e  the  Judgment  Is  reversed 
and  the  cause  remanded,  witb  directions  to 
overrule  the  demurrer  to  tbe  reply,  aad  fbr 
further  proceedings. 

DU  BETjLK,  3.,  agreeing  in  reveoMll,  but 

disagreeing  on  the  reasoning. 

DU  HBlXiB,  J.  I  concur  with  Q>e  opinion  In 
this  case  in  so  for  as  it  orda^  a  revers.tl  upon 
the  gi-ouod  that  on  demurrer  a  relocation  was 
good  which  set  up  the  dismissal  of  the  suit  In 
the  federal  court  subsequent  to  the  plea  In 
abatement;  but  I  dlssott  from  tbe  opinion  in 
so  far  as  It  holds  tbat  lu  a  suit  In  tbe  state 
court  tbe  pendancy  of  a  suit  in  the  United 
.States  circuit  court  between  the  s-ime  parties, 
and  concerning  the  same  subject-matter,  can  be 
pleaded  in  almtemeut.  In  my  view,  tbe  courts  of 
Um  state  and  of  the  United  Stated  ttuugh  sitting 


In  the  same  district  wd  having  coacormt  Jvtia- 
diction  at  the  matter  in  oontrovecqr,  are  oinrts 
at  foreign  JurisdicUoB  to  each  otho^  In  Mwect 
to  ideadlitg  hi  one  a  lis  pendens  to  the  Mter. 
It  has  been  bdU  almost  tmifomily  that  tbe 
oourts  of  one  of  the  stetee  are,  for  tbis  poxpoie, 
foreign  to  those  nC  another,  its  betweea  tbe 
state  and  fedecal  covrts.  thwe  hM  been  more 
contrariety  of  opinion;  bat  the  uiUSoim  tendr 
en^  ot  tbe  later  cases  to  the  United  atetea  dr- 
cult conrt.  circuit  conrts  of  i^peal,  and  the  so- 
prone  court  tias  l>een  to  support  of  the  Tlewa 
here  expressed.  Without  going  Into  a  dlseusston 
of  the  cases  which  are  dted  in  tihe  opfnkm  of  the 
majority.  It  is  sufBdent  to  say  here  that  the  ear- 
lier federal  court  eases,  the  argument  and  rea- 
soning of  which  ace  much  r^ed  oo  to  the  opfai- 
foo,  are  overruled  by  the  recent  cases,  and  are 
in  direct  conflict  with  the  cona>.iEatlvdy  recent 
casu  of  Gordon  v.  QUfoU,  90  U.  S.  Ifi8.  alid 
Sharon  v.  HIU,  22  Fed.  2&  Nor  was  the  ded- 
slon  of  that  question  In  Gordon  v.  Gllfoil  mere 
obltK  dictum.  Ttie  question  was  Ii^re  the 
court,  and  was  presented,  aad,  wtille  the  court 
decided  the  cose  upon  two  grouwis,  the  ded^oa 
of  tbe  one  was  no  more  obiter  than  was  thai 
of  the  other.  It  is  urged  that,  as  the  first  potot 
dsdded  was  decisive  of  the  case,  tbe  dedrion  of 
the  other,  being  unnecessary,  was  mere  dlctom. 
At^lylng  the  oame  reasoning  to  the  optailon  to 
this  ease,  the  dedsioa  (to  wlddi  tiie  whole  court 
OHicuiB)  toat  a  repU(»tion  la  gsod  whfcefa  al- 
leges the  dismissal  of  tbe  suit  in  tbe  other  Jn- 
risdlctton,  tKing  anaeceaaBry  to  tbe  deeladan  of 
the  case,  which  Is  accoaqpli^ed  by  the  dedsloD 
of  the  potot  now  undar  CDasideratioii,  Is  mere 
obiter,  and  not  binding  antimrity.  Nor  doca 
tbe  reasoning  given  to  st^port  toe  earlier 
decisions  to  the  cmtraiy  seran  to  be  aouna.  A 
disttoctton  Is  sought  to  be  drawn  to  them  be- 
tween tbe  courts  of  the  United  States  and 
those  of  a  "fordgn  state  or  country,  whose  lanm 
and  modes  of  proceeding  are  unknown  and  ara- 
famlliar."  And  it  Is  fiirther  nrged  tbat  the 
same  statntoiy  .ind  common  law  Is  enforced  by 
both  the  state  and  flederal  trOmnals  to  caaes 
whereof  tbey  have  conjcmreat  Jurisdiction.  In 
responae  to  this  it  may  be  said  tbat  the  pro- 
cedure of  most  of  the  states  Is  far  nearer  alike 
than  Is  the  procedure  to  chancery  in  the  federal 
courts,  and  that  widcb  obtains  to  a  gnat  ma- 
.  Jorlty  of  the  stetes  of  tbe  Union.  And  it  may 
:  be  furtiier  aald  that,  while  It  Is,  to  a  sense, 
true  that  the  "same  statutory  and  common  Isiw 
is  enforced  by  both  tribunals"  (L  a.  stote  and 
federal),  neverthdess  tbe  case  at  bar  presents 
a  atete  of  fact  as  to  which  tbe  dedsloua  of  thp 
comrts  of  this  stote  are  entirely  dltfermt  from 
those  of  tbe  federal  oonrt^  which  have  con- 
cuirent  jurisdiction  when  tbe  amount  to  contro' 
ver^  is  sufficient  to  give  tb«n  JurisdlctlcRL 
Tbe  distinction  seems  to  me  to  lie  bade  of  the 
argument  urged.  It  is  because  the  stote  and 
federal  tribunals  are  courts  estobUshed  by  dif- 
ferent sovereignties,  and  draw  theft  powers 
from  a  different  source.  And  I  think  It  onwtoe 
for  the  courts  of  this  state  fo  esteUlSh  a  dif- 
ferent rule  in  thia  ra^>ect  agpllcabla  to  oases 
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in  which  tbt  federal  jurisdiction  htm  flrat  at-  r 
tacbad.  tiaea  that  which  baa  been  established  j 
by  the  federal  courts  (aa  appeaa  from  the  au-  ] 
thorldes  cited  In  the  opioion)  la  cases  where 
tbe  ptiarlt^  In  point  of  time  m  ottwnrisBw 


GIYBNS  et  al.  t.  CORD. 
(Conrt  of  Appeals  of  Kentncky.    Feb.  24, 
ISDa) 

Factors— Sales— BATiFiCATioN—Honm. 

1.  Where  defendants  sold  plaintiff's  tobacco 
withont  his  consent,  and  be,  after  knowIedRe  of 
the  sale,  accepted  and  retaioefl  hii  Bhare  of  the 
proceeds  thereof,  without  ootif;ring  defendants 
of  objection  to  the  sale  within  a  reasonable 
time,  and  until  after  a  rise  in  the  marliet,  he 
was  bound  by  the  sale. 

2.  Whore  defendants  sold  plnintiCTs  tobacco 
without  bis  consent,  and  plaintiff  instructed  his 
agent  to  receive  the  proceeds  of  sale,  and  to 
notify  defendants  that  he  would  not  accept 
ijienj  in  full  satiBfactioD,  but  would  credit  his 
oaim  against  defmdanta  therewith,  and  the 
agent.  In  coUectina  the  money,  failed  to  so  no- 
tify defttndants,  they  cannot  be  charged  with  \ 
Bndh  notice.  j 

Appeal  tnm  drcnlt  court,  Ifoson  count?*  ' 
"Not  to  be  officially  reported."  ' 
Action  by  L.  G.  Cord  agjilnst  Glvena,  Head- 
ley  &  Co.  for  damages.    Judgment  for  plain- 
tlCT;  and  defendants  appealed.  ReTersed. 

L.  W.  Robertson,  for  appellauta  A.  £.  Cktle 
&  Son,  for  appellee. 

BUI^iiM.  J.   Appellee  raised  a  crop  of  to-  | 
bacco  la  1800  oo  the  farm  of  Clai'ence  Judy,  I 
which  was  to  be  divided  In  btdk  equally  be-  i 
tveett  them.   Judy  mortgaged  hla  half  of 
the  aap,  befiore  it  was  prized,  to  appellants,  ■. 
who  are  commlaaiosed  tobacco  warohoose-  : 
men  in  Lonlsrllle^   Appellee  Inalatad  upon  a  ! 
divlBkm  of  the  crop  befwe  It  was  shipped,  i 
desiring  to  send  his  half  to  the  Growers'  I 
Warehouse;  but  at  the  solicitation  of  A.  | 
Hoffman,  the  agent  of  oppellanta,  and  by  | 
agreement  with  one  oC  the  flim,  he  ftnally  I 
agreed  to  allow  his  part  of  the  crop  to  be  ! 
shipped  to  appellants,  upon  the  vrprtm  con-  ■ 
ditlons  that  be  was  to  have  four  nrooths' 
free  stwage,  that  he  ^nld-  oootrol  tbe  sale 
of  aU  the  tobaeeo^  and  that  H  ahonld  not  be 
dUgraaed  of  by  appellants  tor  less  than  10 
csnta  per  pomd,  mdeiB  he  so  dlracted.  Aft- 
er this  agreement  waa  made,  tbe  whole  crop, 
conalatlag  oi  10  bogsbeada,  was  shipped  to 
aivellants  la  the  name  of  O.  JUdy  &  Co.,  In 
Augtiet,  1801.   IB  S^CTiber  fire  hogsheada 
of  this  tobaoca  were  maid  by  appeUanta,  and 
sbortly  thereafter  Jndy,  tbe  joint  owner,  no- 
tified appellee  of  bis  Intention  to  go  bo  Lonls- 
TlUe,  and  ssU  tile  balance  of  the  crop,  and 
a»ked  appellee  to  accompany  him.  Appellee 
declined  to  go,  but  told  him  that.  If  he  con- 
cluded to  sell  his  part  of  the  tobacco,  he 
would  tdegraph  him  next  day,  or  would  go 
down  himself.   The  proof  shows  that  the 
next  morotng  by  7  o'clock  he  notified  HofT- 
man,  tbe  agent  of  appdlants  In  itt.  Sterling, 
that  ha  was  not  wUIlnr  to  eedl  at  that  time, 


and;  at  Hoffman'/  sugsestlon.  telegrardwd  to 
appellants  not  to  aell,  adding  to  tbe  tele- 
gram that  he  would  write,  which  he  did  tbat 
day.  The  tobacco,  however,  waa  sold  tbe 
nest  momlog  by  appellants,  aa  they  testify,, 
by  tbe  direction  of  Judy,  to  whom  the  pro- 
oeedfl  were  deUrerad,  after  paying  the  cost 
of  hogsheada,  priadng,  and  fright  dmrgea; 
Judy,  upon  bis  return  to  Montgomery  county, 
offered  to  pay  to  appellee  his  half  of  tbe  net 
proceeds,  wlilch  be  refused  to  accept.  About 
six  months  thereafter,  appellee  verbally  au- 
thorized W.  B.  Flanders  to  receive  from  Judy 
the  amount  which  he  had  offered  to  pay;. 
but  he  testifies  that  he  at  tho  same  time  told 
Flanders  to  notify  Judy  that  he  would  not 
accept  It  In  full  satisfaction  of  the  amount 
due  bim,  but  would  credit  his  claim  against 
appellunts  with  the  amount  offered.  Flui- 
ders  thereupon  collected  from  Judy  the 
amount  due  appellee,  but,  so  far  as  thla  rec- 
ord shows,  failed  to  Inform  him  of  the  con- 
ditions upon  which  he  waa  authorized  to  ac- 
cept same.  After  waiting  f<»-  more  than  two* 
years  from  the  time  Flanders  recelred  thl» 
money,  appellee  Instituted  this  suit  for  daub- 
ages  for  the  sale  of  his  tobacco  contrary  tn- 
bis  ordera  The  trial  resulted  In  a  verdict 
and  judgment  for  appellee,  and  the  case  ia- 
brought  to  this  court  for  a  review  of  the- 
decision  of  the  lower  court  la  refusing 
grant  a  new  trial. 

The  chief  error  complained  of  Is  that  tlw- 
court  refused  to  instruct  the  Jury— First,, 
that  If  they  believed  from  the  evidence  that 
plaintiff,  after  knowledge  of  tbe  sale  of  til* 
tobacco  In  contzov«:sy  by  the  defendants, 
received  and  acc^;>^  and  retained  his  share- 
of  the  proceeds  of  the  sale  without  at  that 
time  or  prior  to  receiving  same  giving  notice 
to  defendants  of  his  disaffirmance  or  objee^ 
tlou  to  the  sale,  the  jury  should  And  for  the 
defendants;  and,  second,  that  If  tbe  jury 
believed  from  the  evidence  that  if  defend- 
ants sold  plaintUTs  tobacco  against  his  Hk- 
structbm,  and  plalntnr  dissented  from  tbe 
sale.  It  was  tbe  duty  of  plainlifT  to  have  no- 
tified defendants  within  a  reasonable  time 
of  his  dissent  or  disaffirmance  of  the  asle,. 
and  if  the  Jury  believed  from  the  evidence- 
that  plaintlflT  did  not  so  notify  defendants 
within  a  reasonable  time,  but  awaited  the 
rise  or  fall  of  tobacco  In  the  market,  then, 
the  Jury  should  find  for  tbe  defendants.  It 
is  a  well-«8tabUsbed  rule  of  law  that  a  prin- 
cipal must,  wltbln  a  reasonable  t\j^e,  elect  to 
approve  or  disapprove  the  unauthorized  act 
of  an  agent,  of  which  he  has  been  informed.' 
He  cannot  remain  ^lent,  and  await  tbe  vicis- 
situdes of  a  fluctuating  market,  and.  If  price* 
rise,  disaffirm,  and  claim  tbe  difference,  or 
decline  to  acquiesce  tn  the  same.  If  a  com- 
mission merchant  is  under  orders  to  hold  for 
a  better  market,  tbe  principal  takes  the  risk 
of  a  decline;  and  ha  cannot,  where  Instme- 
ttons  have  been  dlsob^ed,  receive  tbe  moiK 
ey,  and  ailently  await  and  watch  the  map- 
feet;  and.  If  the  price  advances,  claim  the- 
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dUTerence.  One  who,  wttfi  full  knowledge, 
accepts  tbe  proceeds  of  an  unantborlzed  sale 
of  bts  property.  Is  estopped  to  dispnte  the  va- 
lidity of  the  sale.  See  Goodman  t.  Winter, 
64  Ala.  410;  France  r.  Haynes,  67  Iowa,  139, 
28  N.  W.  98;  Field  v.  Doyon,  64  Wis.  560,  2B 
N.  W.  653;  Booth  v.  Wiley,  102  111.  84;  Meyer 
T.  Morgan,  51  Miss.  21;  Manufacturing  Co. 
T.  Starks,  4  Mason,  296,  Fed.  Cas.  No.  11,8(^; 
Woodward  T.  Suydam,  11  Ohio,  360;  Irvine 
V.  Scott,  85  Ky.  260,  3  S.  W.  163;  Clay  T. 
Spratt,  7  Bush,  334;   Meehem,  Ag.  {  157. 

There  Is  no  proof  In  the  record  which 
Khows  that  appellee  gave  to  appellants  any 
notice  that  he  objected  to  or  disaffirmed  the 
sale,  or  that  he  would  hold  them  liable  for 
disobedience  of  his  Instructions;  and  there 
Is  no  evidence  that  Flanders,  who  collected 
the  mon^  upon  the  order  of  appellee,  ever 
notified  appellants  or  Judy,  to  whom  they 
had  paid  the  money,  that  he  was  authorized 
by  appellee  to  accept  the  amount  paid  to  him 
only  upon  tbe  understanding  that  the  right 
of  action  of  appellee  against  appellants  was 
to  be  left  subsisting  and  In  full  force.  The 
instructions  given  by  appellee  to  his  agent, 
Flanders,  was  not  competent  evidence  to  go 
to  the  Jury,  unless  It  was  shown  that  these 
Instructions  were  communicated  to  appel- 
lants, or  tOt  some  iterson  authorized  to  repre- 
sent them,  prior  to  or  at  the  time  of  tbe  set- 
tlement; and  the  receipt  of  this  money  with- 
out such  notice  was  a  ratification  of  the 
sale.  The  court  erred  in  refusing  to  submit 
the  question  of  ratification  of  the  sale  to 
the  Jury  by  proper  Instructions,  and  tbe  In- 
structions ottered  by  defendants  which  the 
court  refused  to  give  sub^^tlally  embodied 
the  law  on  this  questlMi.  Wherefore  the 
Judgment  Is  reversed,  and  cause  remanded 
for  proceedings  consistent  herewith. 


BATES  V.  RIDER  et  al. 
(Oourt  of  Appeals  of  Kentucky.  Feb.  4,  1S9S.) 
LivB  EsTATBs— Costs  or  Litioatiok. 
The  costs  of  a  life  tenant,  incurred  In  a 
litigation  over  her  Interest,  cannot  be  paid  out 
of  tbe  body  of  the  estate,  but  must  be  paid  out 
of  the  income. 

Appeal  l^m  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported.*' 

Action  by  E^ate  Montgomery  Bates  and  hus- 
band against  James  Montgomery  and  A.  B. 
M(Hitgomery.  Judgment  directing  tbe  pay- 
ment of  certain  costs  out  of  a  trust  fund,  and 
James  Montgomery,  trustee  of  Kate  Mont- 
gomery Bates,  appeals.  Reversed. 

4 

Marrlett  &  Faurest,  for  appellant  J.  P. 
Hobson,  for  appellees. 

PAYNTER,  J.  This  court,  In  Montgomery 
V.  Montgomery  (Ky.)  11  S.  W.  596,  held  that 
Kate  Montgomery  (since  intermarried  with 
Bates),  under  her  father's  will,  took  only  a 
life  estate  In  the  Gibl)any  place.  On  tbe  re- 
turn of  the  case  the  Utlgatioa  continued 
between  her  and  James  Montgomery,  het  troft- 


tee,  and  the  executfffs  of  her  father's  wfll. 
and  a  Judgment  was  rendered  settling  the  Is- 
sues between  them.  She  was  dissatisfied  with 
the  judgment,  and  prosecuted  an'  aH>eal  to 
this  court,  and  the  court  disposed  of  the  ap- 
peal in  Bates  v.  Montgomery  (Ky.)  28  S.  W. 
784.  The  judgment  was  affirmed.  The  ap- 
pellee  W.  P.  D.  Bush  acted  as  attorney  for 
Mrs.  Bates  on  the.  first  appeal,  and  for  his 
services  charged  f  100,  and  she  seems  to  have 
agreed  to  pay  that  sum.  The  appellee  W.  D. 
Rider  was  the  clerk  of  the  Hardin  circuit 
court,  and  as  such  made  a  transcript  of  the 
record  for  the  second  appeal  which  she  pros- 
ecuted, and  bis  fee  for  such  transcript 
amounted  to  about  $160.  The  second  appeal 
was  prosecuted  from  the  Judgment  of  the 
court  settling  the  accounts  of  the  executors 
of  W.  W.  Montgomery's  will  and  James  Mont- 
gomery as  trustee  of  Kate  Bates,  and  A.  B. 
Montgomery  as  trustee  of  Ann  Montgomery, 
a  deceased  sister.  James  Montgomery,  as  be 
was  authorized  to  do  as  trustee  for  Mrs. 
Bates,  sold  tbe  Olbbany  place  for  ¥2,000,  for 
reinvestment  In  a  home  for  Mrs.  Bates. 
There  did  not  appear  to  be  any  Income  arising 
from  the  trust  estate  In  the  trustee's  hands, 
with  which  to  pay  appellees.  So  the  court 
adjudged  that  the  debts  should  be  paid  out 
of  the  body  of  the  estate.  As  to  whether  the 
court  erred  in  so  adjudging  is  the  question 
Involved  on  this  appeal.  This  Is  not  costs 
which  tbe  trustee  of  Mrs.  Bates  Incurred  In 
protecting  the  trust  estate,  but  In  defending 
the  action  of  Mrs.  Bates  agnlnst  him.  It  Is 
costs  and  expenses  which  she  Incurred  in  the 
litigation  with  her  trustee,  and  with  the  ex- 
ecutors of  her  father's  will.  She  was  only 
entitled  to  a  life  estate  in  the  tiibbany  place. 
When  It  was  sold  she  was  only  entitled  to  tbe 
Income  from  the  fund  in  the  bands  of  bo- 
trustee  which  arose  from  the  sale  of  the 
place.  When  invested  In  a  home  for  her. 
she  is  only  entitled  to  a  life  estate  in  it  To 
hold  that  the  claims  of  Bush  and  Rider  shall 
be  paid  out  of  the  body  of  the  estate  is  to  ap- 
proiM-late  tbe  property  of  another  or  others  to 
the  payment  of  the  debt  of  Mis.  Bates.  She 
could  not  make  any  contract  with  reference 
to  the  trust  fund,  so  as  to  bind  any  one's  In- 
terest in  It  except  her  own.  While  section 
889,  Ky.  St,  In  actions  to  settle  or  oiforce 
trusts,  has  vested  courts  with  judicial  dis- 
cretion In  regard  to  costs,  it  does  not  confer 
power  upon  the  court  to  make  one  interested 
In  a  trust  fund  pay  tbe  expenses  Incurred  by 
another,  not  for  tJie  protection  of  the  trust 
fimd.  In  other  words.  If  one,  being  entitled 
to  the  income  or  use  of  trust  estate  for  life. 
Incurs  expense  in  a  litigation  over  such  In- 
come or  life  interest  or  about  otho:  property, 
the  owners  of  the  remainder  Interest  cannot 
be  compelled  to  pay  expenses  so  incurred. 
In  tbe  suit  In  which  the  appellee  Bush  ren- 
dered his  services  for  Mrs.  Bates,  she  dalmed 
that  she  held  the  fee-simple  title  to  the  Olb- 
bany place.  On  the  a^eal,  for  which  Rider 
furnished  the  tnoscrlpt  of  the  lecord,  Mrs. 
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Bates  complained  that  the  court  had  not  ad- 
judged her  all  to  which  Bhe  was  entitled  from 
her  trustee,  etc.  While  we  do  not  think  the 
coort  should  have  ordered  the  debts  of  aiipel- 
leee  paid  out  of  the  trust  fund,  we  are  of 
the  opinion  that  they  should  be  paid  oat  of 
the  income  therefroin.  Bfra.  Bates  contract- 
ed these  debts,  and  should  be  compelled  to 
pay  them.  The  IlaUUties  were  incurred  In  a 
controversy  over  her  interest  hi  the  trust 
fund,  and  that  Interest  should  be  adjudged 
to  discharge  them.  The  Judgment  is  reversed 
for  proceedings  e(»ialstent  with  thl4  <vinlon. 


OLAYTON  T.  CITY  QP  HBNDBRSON  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Feb.  19, 
18D8.) 

Utatutks—Rbpbal  — Municipal  Corpor*tioss  — 
Pest  Hooss  —  Hl'ui.xoi  — Ultba  Vihbb  —  Ont- 
cBHs— LuviuTT  — Dahaois— JoiHDn  09  Ao- 

T10M5. 

1.  Act  1886  (Ks.  St  S  3909)  provides  that  It 
shall  not  be  lawful  to  locste  or  maintain  any 
pest  hoase  within  the  limits  "of  any  incorpo- 
rated city  or  town,"  or  within  one  mile  of  the 
Donndary  line,  and  that  "any  oOicer  of  any  city 
or  town,  or  other  person,  who  shall  violate  the 
nrovisions  of  this  act,"  shnll  be  liable,  etc.  Act 
June  14,  1898  CKy.  St.  §  3290),  for  the  govern- 
ment of  cities  of  the  third  class,  empowers  the 
common  cooncU,  within  the  limitations  of  the 
constitution  and  that  act,  "to  prevent  the  intro- 
duction of  contagious  diseases  into  the  city,  to 
make  quarantine  laws  for  the  parpose^  and  en- 
force the  same  within  10  miles  of  the  city,  to  es- 
tablish and  erect  hospitals,  •  •  *  and  to  ac- 
quire and  hold  land  for  the  puipose  either  with- 
in or  beyond  the  bouodaries  of  the  dty."  Edd, 
that  Act  1886,  not  being  restricted  to  cities  of 
the  third  class,  was  not  repealed  by  Act  1893, 
as  being  intended  as  a  complete  code  of  laws 
for  the  government  of  cities  of  that  class. 

2.  Though  Act  1886  does  not  malte  the  corpo- 
ration liable,  the  common-law  liability  for  e«- 
tablishtng  a  nuisance  which  inSicts  special  dam- 
age on  an  individual  remains;  and  hence,  where 
the  city  was  made  a  party  defendant  in  an  ac- 
tion under  the  statute,  and  the  facts  stated 
showed  a  nuisance  and  a  resultant  damage,  a 
canse  of  action  was  stated  against  the  city, 
tnongh  the  word  "nuisance"  was  not  used  m 
the  Reading. 

ft.  The  establishment  of  a  pest  house  by  city 
officers  within  prohibited  territory  ts  not  ultra 
vires  in  the  sense  that  no  liability  Is  imposed  on 
the  city  therefor. 

4.  Act  1886  (Ky.  St.  S909),  prohibiting  the  lo- 
cation of  a  pest  house  within  or  near  a  city  or 
town,  and  providing  that  "any  officer  of  any 
city  or  town"  who  shall  violate  the  act  shall  be 
liable,  etc.,  jdoes  not  apply  to  legislative  officers 
of  a  municipality,  but  to  the  executive  and  min- 
isterial officers  who  establisb  the  pest  house. 

5.  The  act  also  imposes  a  liability  on  any 
person  who  shall  "in  any  wise  aid  or  abet"  a 
violation  of  its  provisions.  HM,  that  it  did 
not  apply  to  the  surety  of  the  peat-house  keep- 
er, merely  by  virtue  of  such  suretyship. 

6.  Where  a  city  is  liable  only  for  compensa- 
tory damages,  as  at  common  law,  for  the  estab- 
lishment of  a  nuisance,  in  the  erection  of  a  pest 
house  in  prohibited  territory,  and  its  officers  are 
liable  under  a  statute  for  punitive  damages  as 
well,  and  it  is  not  shown  that  the  city  was 
crossly  ne^igent,  the  two  causes  of  action  can- 
not be  Joined. 

Appeal  from  circuit  court,  Henderson  coon- 


"To  be  officially  reported." 

Action  Parmella  J.  Clayton  against  the 
city  of  Henderson,  Its  mayor,  and  others,  for 
damages  resulting  from  the  maintenance  ot 
a  pest  house  near  plaintlfTs  residence.  From 
a  Judgment  in  favor  ot  defendants,  plaintiff 
aK>eals.  Reversed. 

Montgomery  Merrltt  and  8.  B.  ft  B.  D. 
Vance,  for  appellant.  Clay  ft  Clay  and  Uud- 
1^  &  Fltts,  for  app^lees, 

DD  RKLLE,  3.  By  an  act  adopted  In  1886, 
embodied  in  section  3900,  Ky.  St,  it  was  pro- 
Tided:   *Tt  shall  not  be  lawful  to  locate  or 
nui,intaln  any  pest  house  or  other  ^oe  Intend- 
ed for  the  treatment  of  eruptive  diseases,  or 
diseases  whldi  are  contagious  or  Infectious, 
within  the  corporate  limits  of  any  Incorporat- 
ed d.tj  or  town,  or  within  a  distance  of  one 
mile  of  the  boundary  line  thereof.   Any  offi- 
cer of  any  city  or  town,  or  other  person,  who 
I  shall  •violate  the  provlrions  of  this  act,  or 
1  in  anywise  aid  or  abet  therein,  shall  be  deem- 
I  ed  guilty  of  a  misdoneanor,  and,  upon  con- 
I  vlctlon  thereof  in  any  court  of  competent 
i  Jurisdiction,  shall  be  fined  not  less  than  five 
himdred  dollars  nor  more  than  one  thousand 
I  dollars,  and  'be  liable  In  damages  to  any  per- 
son Injured  thereby,  and.  If  willfully  done, 
'  such  person  or  his  belrs  or  representatives 
I  may  recover  punitive  damages."   Under  this 
,  statute^  which  Is  set  out  In  the  petition,  the 
{  appellant  thought  suit,  making  parties  de- 
j  fendsnt  the  city  of  Henderson,  the  mayor 
i  thereof,  the  members  of  the  common  conncll, 
and  the  keeper  of  the  pest  house  and  his 
I  sorety;  alleging  ^t  they  had  willfully  maln- 
I  talned,  and  aided  and  abetted  In  maintaining. 
I  a  pest  house  wlthtn  one-half  mile  of  the  lim- 
its of  the  city,  near  appellant's  residence; 
that  th^  bad  sent  persons  afflicted  wlUi 
smallpox  to  the  pest  house;  that  by  that 
means  that  disease  was  communicated  to  her, 
to  her  damage;  and  that  they  had  taken  no 
steps,  and  provided  no  means,  to  i»%vent  the 
spreading  of  the  disease  and  the  communlca- 
1  tlon  thereof  to  other  persons.   Afto*  various 
i  motions  to  require  appellant  to  elect  whidi  ot 
the  defendants  she  would  proceed  against, 
and  whetho:  she  would  pursue  a  cause  of  ac- 
tion under  the  common  law  or  under  the  stat- 
ute, had  been  overruled,  general  demurrers  to 
the  petition  were  sustained. 

Ob  behalf  of  appellees  It  is  claimed  that  the 
act  of  1886  was  repealed  by  implication  by 
I  the  act  of  June  14,  1898,  fOr  the  government 
of  cities  of  the  third  class,  which  provides 
(section  3200):  "The  common  council  of  each 
of  said  cities  tdull,  within  the  limits  of  the 
OHUtltntlon  of  the  state  and  Oils  act,  have 
power  \)y  ordinance  *  *  *  to  prevent  tht: 
Introduction  of  contagious  diseases  Into  the 
city,  to  make  quarantine  laws  for  the  purpose 
and  enforce  the  same  within  ten  miles  of  the 
city,  to  establish  and  erect  hosidtals,  alms- 
houses, city  prisons,  workhouses,  make  regu- 
lations for  the  government  thereof,  and  to 
acqolre  and  bold  land  fi»  the  m^rpose  either 
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within  or  beyond  the  boniidarlea  of  tbe  city." 
Tbt  dtlni  iB  tbat  tbe  act  of  USe  ta  a  Umfta- 
ttoB  upon  tbe  power  of  tbe  common  council 
of  cities  of  tbe  tblrd  claaa,  and  therefore  In- 
coDBistent  with  the  grant  of  power  In  tbe 
cbartM.  wblob  recognizee  no  limitations  ex- 
cept tbe  constitution  and  this  act;  and,  fur- 
ther, that  the  act  of  was  hitended  to 
cover  the  whole  subject  of  the  rights,  duties, 
and  liabilities  of  cities  of  the  class  named; 
and  it  Is  urged  that,  being  so  Intended,  It  Is 
a  repeal  of  all  prior  legislation  upon  the  sub- 
ject, even  If  not  In  terms  repugnant.  It  wak 
also  urged  t^at  the  Intent  of  the  legislature 
to  rep^l  the  act  of  18S6  Is  further  shown  by 
the  provisions  of  the  acts  In  regard  to  tbe 
government  of  cities  of  the  second  and  fourth 
clashes,  notably  the  latter,  which  provides 
(Ky.  St.  S  3400)  that  the  boards  of  councU  of 
said  cities  shall  have  power  "to  make  regula- 
tions to  prevent  the  introduction  or  spreading 
of  contagious  or  infectious  diseases  in  the 
city,  pass  qnarantlne  laws  for  that  purpose 
and  oiforce  the  same  within  one  mile  of  the 
city;  to  establish  and  regulate  hospitals  or 
pest  houses  In  or  out^e  of  the  city;  to  make 
all  regulations  necessary  to  secure  the  gen- 
eral health  of  the  inhabitants  ot  the  city,  and 
to  regulate  and  provide  for  the  burial  of  the 
dead."  Undoubtedly,  it  needs  no  argum^t 
to  show  that  the  word  "hospitals"  Indudes 
pest  bouses.  But  It  docs  not  follow  because 
the  city  council  is  vithorized  to  establish  hos- 
pitals and  other  named  Institutions,  most  of 
which  are  proper,  and  some  of  which  are  nec- 
ei^ry,  to  be  situate  within  the  dty  limits, 
and  for  such  purpose  is  also  authorised  to 
acquire  property  witbin  or  without  those  lim- 
its, that  therefore,  oU  may  be  established 
witbin  the  boundary.  On  the  contrary,  the 
preceding  subsection  above  quoted  looks  di- 
rectly to  the  exclusion  of  contagious  diseases 
from  the  city  limits;  and  it  would  he  a 
strained  ccmstruction  to  hold  that  the  adop- 
tion of  an  act  which  was  manifestly  intended 
to  authorize  the  deportation  of  eases  of  con- 
tagious diseases  ^m  cltiee  of  the  third  class 
accon^Ushed  the  repeal  of  an  act  which  for- 
bids the  treatment  of  such  cases  within  the 
limits  or  In  the  vicinity  of  cities  of  all  classes. 
It  Is  true  that  the  constitution  (section  15^ 
provides  that  "all  municipal  corporations  of 
the  same  class  shall  possess  tbe  same  pow- 
ers and  be  subject  to  tbe  some  restrictions"; 
and,  If  the  act  of  1886  were  applicable  alone 
to  cities  of  the  tblrd  class,  there  might  be 
force  in  the  contention  that  the  act  for  their 
government  was  Intended  as  a  complete  code, 
of  laws  on  the  subject,  and  therefore  repealed 
all  antecedent  laws  in  relaUoa  thereto  not 
embraced  in  Its  provisions.  But  the  act  of 
1886  Is  not  restricted  In  its  application  to 
clUes  of  the  third  class.  It  embraces  all  mn- 
nidpalitles,  is  a  proper  exercise  of  the  gen- 
eral police  powers  of  the  state  government  to 
take  measmies  for  the  security  of  the  health 
of  Its  citizens,  and  we  .do  not  think  It  repealed 
by  the  act  ot  1893,  any  more  tbau  tbe-  com- 


num  law  of  ncdsanees  is  therein  repealed  as- 
to  nuisances  established  wlthtn  the  limits  of 
cities  of  the  third  elaas.  Whether  tbe  g«- 
eral  act  Is  repealed  as  to  cities  of  the  fonrth 
class  by  the  act  for  their  government  la  not 
presented  by  this  record,  and  need  not  be  here 
considered. 

It  is  further  contended  on  behalf  of  the  city 
of  Henderaon  that,  even  If  Oie  act  ot  1886  was 
not  r^ealed,  the  dty  cannot  be  btSA  liable, 
because  the  act  does  not  make  tbe  corporation 
rBsponsUfle,  but  only  the  officers  who  shall  vio- 
late Ita  provlaloiw;  and,  fnrtber,  because  tbe 
act  complained  of,  being  forbidden  by  statute, 
was  beyond  the  scope  oi  the  powers  of  the 
munlcipaltty,  was  ultra  vires,  and  therefore 
imposed  no  UabUtty  upon  the  corporation.  Bntr 
In  the  contention  that  the  act  imposed  no  re- 
sensibility  upon  the  corporation,  the  commcm- 
law  Uabillty  for  establishing  a  nuisance  which 
Inflicts  special  damage  upon  an  Individnal  is 
overlo<Aed;  and  as  It  Is  not  necessary  that  the 
word  "nuisance"  should  be  used  in  the  plead- 
ing, but  only  that  facta  be  stated  which  show 
the  ezlst^ce  of  the  nuisance  and  the  damage 
resultant  therefrom,  we  tliiu^  a  cauaa  of  ac- 
tion has  been  stated  against  the  dty.  "A  pest 
house  erected  by  town,  munldpal,  or  county 
authoritJes  near  tbe  premises  of  anotba.  In- 
juring die  health  of  his  family,  or  exposing 
them  to  contagious  disease.  Is  a  nnlaanoe  for 
which  an  action  will  Ue,  and,  in  the  case  of  a 
county,  against  the  board  or  officers  erecting 
it."  Wood,  Law  Nulp.  (2d  Ed.)  |  60.  And 
hi  Haag  V.  Board,  60  Ind.  511,  suit  was 
brought  against  tbe  board  of  commlsaioDcrs  of 
the  county,  which  was  bdd  to  be,  In  legal  con- 
templation, the  county;  and  the  court  held 
that  It  was  a  wcll-recognlzed  rule  that  munld- 
pal  corpcnrations  are  liable  for  torts  in  certain 
classes  of  cases,  Including  nuisances,  In  the 
same  manner  as  natural  persons;  referring  to 
2  HU.  Torts,  p.  273;  Shear.  &  R.  Neg.  S  120; 
2  Dill.  Mun.  Corp.  p.  766.  And  in  the  conten- 
tion that  the  acts  alleged  in  the  petition,  be- 
ing unauthorized,  cannot  Impose  a  liabiUty  uiwn 
tbe  corporation,  counsel  seem  to  confuse  the 
liability  of  a  municipality  for  .unauthoiiaed 
contracts  with  Its  liability  for  torts  committed 
by  Its  officers  acting  under  Its  authority  In  a 
matter  within  the  scope  of  its  corporals  powers, 
bnt  In  r^rd  to  which  Its  powers  have  beat 
obnsed.  Sold  Chief  Justice  Shnw,  In  Thayer 
V.  City  of  Boston,  19  FIck.  613,  dted  with 
approval  in  McGraw  v.  Town  of  Clarion  (Ky.) 
34  S.  W.  18,  In  which  a  number  of  other  cases 
upon  the  subject  are  referred  to:  "The  court 
is  therefore  of  the  opinion  that  the  dty  ot  Bos- 
toa  may  be  liable  lu  an  action  of  tbe  case 
where  acts  are  done  by  its  authority,  whidi 
would  warrant  a  like  acUon  against  an  Indi- 
vidual, provided  sudi  act  la  done  by  the  author- 
ity and  order  of  the  city  government,  or  of 
those  branches  of  the  dty  government  invested 
with  Jurisdiction  to  ad  for  the  corporation  upon 
the  subjed  to  which  the  partlculai  act  relates. 
m  where,  after  the  act  has  been  ion^  it  has 
been  ratified  hy  tbe  ootporaUon  by  any  abnllar 
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act  of  lb  officers,"  The  rule  in  thla  respect  Is 
admirably  stated  In  DiU.  Mua.  Corp.  (4tli  Ed.) 
I  MS:  *rro  neato  saeb  a  UaJbUlty,  it  Is  Cnnda- 
mentally  neeenary  Uiat  fti€  act  done  which  ia 
injurious  to  others  must  be  within  the  scc^w 
oC  the  Gorpinate  powos,  as  prescribed  by  char- 
ter or  positive  enactment  (the  extent  of  whidi 
powers  all  persons  ate  bound,  at  their  peril,  to 
know);  iQ  other  words,  It  most  not  be  nltra 
vires  In  the  sense  tliat  tl  »  not  within  the  power 
or  aothoriCf  of  the  corporation  bi  act  in  refer* 
esoe  to  It  under  any  clrcnmstances."  And, 
Again,  In  section  972:  "Prima  fade,  a  mnnld' 
pal  Gorporattaa  Is  not  liable  for  Ihe  trespasa 
and  wrongfQl  nets  of  Its  ofBcera,  though  done 
adore  oOteU;  but  It  will  clearly  be  liable  thero- 
for  iidiere  the  aet,  If  no*-  wholly  ultra  Tires  In 
tbe  sense  before  explnloed.  was  expressly  au- 
thorized by  the  eoTenlng  body  ot  the  ccvpora- 
tlon,  or  where,  wimont  fecial  authority.  It 
was  done  by  Its  ^eecs  in  the  soop0  of  tbaSx 
duties  and  employment,  and  has  ben  ratified 
by  the  eorpwatton." 

The  next  question  whidi  arises-  Is  vrtietlier 
the  membflTS  of  tbe  board  of  council  are,  by 
die  aet  of  1886,  made  liable  for  danofen 
eanaed  by  die  estatdUtmeat  of  tbe  pest  house 
at  a  pbrao  wltUn  the  statutory  limits.  U 
aeons  quite  dear  that,  In  tbe  absence  of  statu- 
tory proTlalon,  diey  would  not  be.  They  are 
tatTcated  with  leglslatlTe  powers,  and.  In  the  ac- 
tion complained  of,  were  dMibtlesa  exerctabiK 
those  powers.  **Where  the  officers  of  a  mu- 
nldpal  corporation  are  inrested  with  leglslatlTv 
powers,  they  are.  of  course,  ecempt  ftom  bi- 
dlTldual  llaldllty  for  Ibe  pasaage  of  any  ordi- 
nance within  their  audiorlty.  and  their  motlvea 
tn  Kflerenee  thereto  will  not  be  Inquired  into; 
nor  are  they  Individually  Uatde  for  the  pass^ 
of  any  ordlnmce  not  authorised  by  their  pow- 
ers, for  such  ordinance  is  void,  and  need  not  bo 
obeyed."  1  DIU.  Mun.  Corp.  (4th  Ed.)  S  81S, 
and  authorities  there  dted. 

The  question  remains,  bowerer,  whether  the 
statute  mider  conrideratlon  was  Intended  to 
«reate  a  llaUll^  against  all  dasses  of  offioen, 
both  legislative  and  ministerial,  of  a  munldpa] 
corporation,  ctmcemed  In  the  estabUshment  of 
-a  pest  house  witiibi  die  forbidden  Umlta,  or 
whether  It  applied  only  to  ministerial  offlcen 
wbo  m^t  participate  therein.  With  some  bee- 
Itatlon,  on  account  of  tbe  absence  ot  direct  an* 
Ibority,  we  bave  reached  tbe  latter  condnsloa. 
It  would  seem  improbaUe  that  the  legislature 
intended  to  create  a  statutory  liability  against 
a  class  of  legldatlve  officers,  based  upm  action 
taken  by  them  in  that  capacity,  without  any 
q»edflc  mentlfm  of  tbe  class  to  whidi  tbey  be- 
longed, which  had  uniformly  been  bold  «Eempt 
bom  sadi  liability.  Sndi  a  construction  would 
produce  an  Interforence  with  freedom  of  action 
by  a  legislative  bo^y,  wUdi  ought  not  to  be 
ll^tly  Inferred  when  toe  language  oonatmed 
does  not  expressly  provKle  therefor.  It  seems 
probaUe,  rather,  that  tbe  act  was  Intended  to 
apply  to  Oie  establishment  of  such  an  Instits- 
tion  by  the  exeentive  or  ministerial  cacers  of 
tbe  nomli^Mdlty,  to  perscms  wbo  estab* 


llsb  primte  pest  houses,  and  to  posona  wbo 
might  aid  or  abet  either  officers  or  persons  so 
offending.  To  tbe  class  first  named  belongs 
the  mayor,  as  well  as  fhe  ke^er  of  the  'pest 
bouse;  but  not  the  surety  ot  the  peet-bouse 
keeper,  meetAy  by  virtoe  of  the  fact  that  be  is 
such  surety.  Ibe  mere  execution  of  the  bond 
by  him  as  surety  does  not,  in  any  fair  or  Just 
sense,  naiec  him  liable  for  aiding  or  abetting 
in  tbe  estaMhdmient  or  maintenance  of  tbe 
pest  house  wilbln  forbidden  limits. 

Th&ce  remains  to  be  considered,  therefore, 
imly  the  qoestlon  raised  bf  the  motions  to  re- 
qntan  an  election  by  appellant,  .viz.  wiiether 
an  action  under  the  common  law  against  tbe 
dty  for  qredal  damages  caused  to  qniellant  by 
Its  malDtenanoe  of  a  nuisance  can  properly  be 
Joined  witb  an  Mthm  tor  damages  against  an 
officer  under  tbe  statute  In  question.  Under 
tbe  Code  of  ClvU  Practice  (section  83),  several 
causes  of  action  may  be  mdted,  if  eadi  aifects 
an  parties  to  the  action,  may  be  brought  in  the 
same  county,  may  be  prosecuted  by  tbe  same 
Idnd  of  action,  and  If  ail  of  them  be  brought  for 
taijurles  to  person  and  property.  lAe  welg^ 
of  authority  seems  to  be  that,  where  a  specific 
proceeding  Is  prescribed  Iqr  die  statute,  It  may 
not  be  Joined  with  an  action  at  commiai  law; 
but  that.  If  a  penalty  or  damages  be  made  re- 
coverable tn  a  spedOc  form  of  action,  counts 
therefor  may  be  Joined  with  counlB  for  other 
causes  of  actiu  In  the  same  form,  but  not  In 
dlffotent  forms.  See  antbarltfcs  quoted  In  11 
Am.  tc  Eng.  Bnc.  Law,  p.  1019m.  So,  It  has 
been  held  diet  a  commoiHbiw  action  for  neg> 
Ugence  cannot  be  Joined  with  one  for  statutory 
aetflgence.  Kendrldt  r.  BaOroad  Co.,  81  Mo. 
521.  And  see  Fetter  v.  ICanrUle,  28  Kan.  191. 
On  tbe  od»r  hand.  It  Mas  been  bdd  ^t  a  aUt- 
Bt(»7  UabBty  of  a  osqwration  wd  Its  com- 
aon-law  UalxUIty  may  be  oiforeed  In  the  same 
action.  Bottomley  v.  Bidlwny  Co.,  4A  Hicfa. 
642,  7  N.  W.  214.  But  Itt  die  ease  at  bar  It  Is 
sought  to  recover  at  common  law-  against  one 
defendant,  and  under  tbe  statute  against  an- 
odier.  Under  tlie  avennentB  of  ttia  petition, 
only  compensatory  damages  can  be  recovered 
agirinst  die  muntdpallty,  for  tlie  statute  gtvbig 
punitive  damages  does  not  apply  b»  the  aon>ora- 
tlon,  and  groes  negUgenee  Is  not  averred.  Un- 
der tbe  statute,  pnnltlve  damages  are  souglit  to 
be  recovered  against  an  individual,  upon  tbe 
allegation  that  tbe  act  done  was  wiUfid.  With- 
out passing  vpea  tbe  question  of  t^etber  or 
not  avmnenta  ml^  be  made  under  which  the 
dty  would  tie  rasponslUe  In  punitive  damages; 
It  Is  Hiffldent  to  say  Hiat  audi  averments  are 
not  made  in  dw  petition  In  tids  case,  and  that 
we  think  a  cause  of  action  under  tbe  coanmon 
law  gainst  one  parly  fbr  compensatory  dam- 
ages cannot  be  imiperly  Jodned  witb  an  action 
agatnat  another  party  for  punitive  damages,— 
ft  rlgtrt  which  Is  given  under  die  statute,  al- 
though both  causes  of  action  arise  out  of  tbe 
same  transaction.  For  tbe  reasons  gtven,  the 
judgmoit  la  reversed,  and  cause  remanded  for 
further  proceedings  consistent  witb  tUs  opin- 
ion. 
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crry  of  Johnson  city  t.  Charleston. 

C.  &  C.  R.  CO.  et  al. 
Supreme  Court  ot  Tennessee.    Feb.  11,  1897.) 
CoMBriTimoMu.  Lav— McxioiPAL  Bohim— Es- 

TOPPBL  BT  RbCITAI.  IH  BoND. 

1.  Act!  18S7.  c.  8  (Shannon's  Code.  U  1558- 
1573,  inclasive),  providing  tbat  any  incorpo- 
rated city  or  town,  on  election  duly  held,  may 
become  a  stockholder  in  an;  railroad  company 
organized  nnder  the  general  laws,  and  proTid- 
ing  for  the  issuing  oC  municipal  bonds  m  pay- 
ment for  said  stock,  does  not  violate  Const 
1870,  art.  2.  S  29,  providing  that  the  credit  of 
no  county,  ci^^,  or  town  sbiill  be  given  or  loan- 
ed to  or  in  aid  of  any  person,  company,  or  cor- 
poration  except  upon  an  election  to  be  first  held, 
because  not  providing  for  an  election  as  to  the 
question  of  usning  the  bonds,  as  such  issue  is 
not  a  loaning  of  credit,  but  a  payment  ot  the 
subscription. 

2.  Where  a  city  is  authorized  to  issue  bonds 
only  in  aid  of  a  resident  corporation,  the  fact 
tbat  the  bonds  recited  on  their  face  that  they 
were  issued  to  a  railroad  company  incorporated 
under  the  general  laws  of  the  state  does  not  es- 
top the  city  thereafter  to  show  that  such  corpo- 
ration was  in  fact  a  foreign  corporation. 

Appeal  from  court  of  chancery  appeals. 

Action  by  the  mayor  and  aldei'maa  of 
Johnson  City  against  the  Charleston,  Cincin- 
nati &  Chicago  Railroad  Company  and  oth- 
ers to  impeach  and  cancel  city  bonds.  Judg- 
ment for  plaintiffs.  Both  parties  appeal. 
Affirmed. 

Isaac  Ha  IT  and  Burrow  Bna.^  for  complalu- 
ants.    E.  €.  Reeves,  H.  H.  Gair,  and  Webb  ft 

McClung,  for  ^ipfe"'1''"^''. 

GALDWEIjL,  J.  The  mayor  and  aldermen 
of  JotanBon  City  filed  the  bill  in  this  cause 
to  impeach  and  cancel  $76,000  of  conpon 
bonds  luued  by  Johnson  City  to  the  Charles- 
ton, Cincinnati  &  Chicago  Railroad  Compa- 
ny, In  payment  of  its  subscription  to  the  cap- 
ital stock  of  that  company.  Most  of  the 
bonds  had  passed  into  tbe  bands  of  innocent 
purchasers  before  the  bill  was  filed,  and 
those  purchasers,  with  all  other  necessary 
parties,  were  impleaded  aa  defendants. 
Briel3y  stated,  the  grounds  of  attack  were 
fl)  tbat  the  legislation  under  which  the 
bonds  were  Issued  was  unconstitutional;  (2) 
that  the  company  whose  stock  was  sub- 
scribed for,  and  to  which  tbe  bonds  were 
issued,  was  not  a  Tennessee  corporation; 
and  <3)  that  the  aggregate  Issue  was  In  ex- 
cess of  that  authorized  by  the  statute.  Tbe 
defendants  met  the  complainants  on  all  these 
grounds,  and  denied  that  the  bonds  were  In- 
valid for  any  reason.  The  chancellor  ruled 
for  the  defendants  on  the  first  proposiflon, 
and  for  tbe  complainants  on  tbe  other  two, 
and  tbereupon  granted  the  relief  sought  in 
the  bill.  Both  sides  appealed,  and  the  court 
of  chancery  appeals  affirmed  the  decree  of 
the  chancellor  on  all  points.  Both  sides 
have  again  appealed,  and,  by  appropriate  as- 
signments, reopened  tbe  three  questions. 

The  subscription  was  made  and  the  bonds 
Issued  under  chapter  8  of  the  Acts  ot  1887 


(Shannon's  Code,  H  1558-1573,  IncluslTe). 
Tbe  first  section  is  as  follows:  *That  any 
county,  Incorporated  city,  or  town,  may  be- 
come a  stockholder  In  any  railroad  company 
incorporated  under  the  general  laws  of  the 
state,  to  an  amount  not  exceeding.  In  the 
aggregate,  one-tenth  of  its  taxable  property, 
by  complying  with  the  requirements  of  this 
act."  The  next  succeeding  seven  sections 
relate  to  the  location  of  the  road,  tbe  appli- 
cation for  subscription,  and  the  election  up- 
on the  application.  Section  0  prescribes  the 
time  and  manner  of  ascertaining  the  result  of 
tbe  election,  and  directs  that  tbe  subscrip- 
tion be  made  "effective,  according  to  the 
terms  thereof  and  the  provisions"  of  the  act. 
If  It  shall  appear  that  tbe  election  "was  in 
all  respects  fair,  and  that  three-fourth  of 
tbe  votes  cast  •  •  •  were  in  favor  of  sub- 
scription." Section  10  authorizes  a  second 
election  If  the  first  one  falls.  The  eleventh 
section  declares  that  tbe  snbsctlptlon  shall 
"become  due  and  payable"  only  when  the 
particular  part  of  the  road  for  which  It  Is 
made  shall  be  constructed  and  put  In  opera- 
tion. '  Section  12  provides:  "That  when 
such  a  subscription  shall  become  due  and 
payable,  aa  provided  In  section  11  of  this  act, 
the  county,  or  city,  or  town,  making  the 
subscription  shall  made  and  execute  its  con- 
pon bonds  for  the  amount  of  such  subscrip- 
tion, payable  not  more  than  twenty  years 
after  date,  and  bearing  Interest  at  such  rate 
as  may  be  agreed  upon,  not  exceeding  six 
per  cent  per  annum,  payable  semi-annually, 
and  deliver  the  same  to  the  railroad  company: 
provided,  that  the  county,  dty  or  town  may 
pay  such  subscriptioa,  In  cash  at  matnrity.  If 
it  shall  so  elect" 

The  point  of  objection  Is  that  the  twelfth 
section,  which  alone  mentions  the  question 
of  Issuing  bonds,  does  not  provide  for  a  sut>- 
mlsslon  of  tbat  question  to  a  vote  of  the 
people.  The  application  for  subscription  and 
tbe  proposition  to  Issue  bonds  In  payment 
thereof  were  both  In  fact  submitted  to  tbe 
people  at  the  same  time,  and  as  parts  of  tbe 
same  transaction.  The  whole  matter  so  sub- 
mitted was  voted  on  and  carried  by  a  three- 
fourths  majority  of  all  tbe  votes  cast.  The 
complainants  concede  that  the  grant  of  pow- 
er to  subscribe  for  stock  was  valid,  because 
tbe  act  provided  for  a  submission  of  that 
question  to  a  vote  of  the  people;  but  they 
contend  that  the  grant  of  power  to  Issue 
bonds  was  void,  becanse  the  act  did  not  pro- 
vide for  a  submission  of  tbat  question  to  a 
vote  of  the  people.  Section  29  of  arttde  2 
of  the  constitution  of  1870  is  in  these  words: 
"The  general  assembly  shall  have  power  to 
authorize  the  several  counties  and  btcocpo- 
rate  towns  of  this  state  to  Impose  taxes  for 
county  and  corporation  purposes  respective- 
ly. In  such  manner  as  shall  be  prescribed  by 
law;  and  all  propertj^  shall  be  taxed  accord- 
ing to  its  value,  upon  the  principles  estab- 
lished In  regard  to  state  taxation.  But  the 
credit  vt  no  county,  dty  or  town  shall  be 
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giren  or  loaned  to  or  in  aid  of  any  person, 
rompany.  association,  or  corporation,  exoppt 
upon  an  election  to  be  first  held  by  the  qual- 
ified voters  of  such  county,  city  or  town, 
and  the  assent  of  three-fourths  of  the  rotes 
cast  at  said  election.  Nor  shall  any  county, 
city  or  town  become  a  stockholder  with  oth- 
ers in  any  company,  association,  or  corpora- 
tion, except  apon  a  like  election  and  the  as- 
sent of  a  like  majority."  Here  are  three 
sentences  or  clauses.  The  first,  which  con- 
stituted the  whole  of  that  section  In  the 
constitution  of  1834.  states,  generally,  the 
purposes  for  which  the  legl^tnre  may  "au- 
thorize" counties  and  Incorporated  towns  to 
Impose  taxes.  The  second  and  third,  which 
originated  with  the  constitution  of  1870^  and 
w^  designed  to  cat  off  existing  erils,  and 
prevent  their  recurrence,  define  certain 
things  which  no  county,  town,  or  titj  may 
lo  In  the  exercise  of  racb  authority  when 
granted,  except  upon  a  prescribed  condi- 
tion. These  new  clauses,  though  In  Joxtapo- 
-sltlon,  are  entirely  Independent  of  &xh  oth- 
er, and  relate  to  different  things.  Each  con- 
tains a  separate  Inhibition,  absolute  and 
self -executing.  The  former  inhibits  the  giv- 
ing or  loaning  of  credit  except  upon  a  pre- 
scribed election.  The  latter  inhibits  the  ac- 
quisition of  corporate  atock  except  upon  a 
like  election.  The  election  must  be  had  as 
to  both  where  both  are  Involved.  An  elec- 
tion for  one  will  not  suffice  for  the  other  also. 
This  much  Is  fixed  and  put  beyond  legislative 
control.  Nevertheless,  the  legislature  has  an 
Important  part  to  perform  before  either  can 
become  effective.  Indeed,  it  must  take  the 
first  step.  It  must  "authorize**  the  submis- 
sion of  each  proposition  to  the  vote  of  the 
people  before  the  prescribed  election  can  be 
lawfully  held.  No  county,  town,  or  city  has 
Independent  authority  to  hold  an  election  for 
the  one  purpose  or  the  other.  The  Inhibi- 
tion contained  In  the  second  and  third 
clauses  does  not  of  Itself  warrant  an  elec- 
tion upon  the  respective  subjects  thprpln 
mentioned,  but  authority  to  bold  an  election 
mnst  first  be  granted  by  the  legislature  un- 
der the  first  clause.  It  follows,  therefore, 
that  the  objection  to  the  twelfth  section  of 
the  act  Is  well  made,  and  that  the  bonds 
now  In  question  are  Invalid,  If  the  Issuance 
of  the  bonds  Is  to  be  deemed  a  giving  or 
loaning  of  credit. 

We  are  of  the  ojrinlon,  however,  that  the  Is- 
snance  of  the  bonds  was  not  a  giving  or  loan- 
ing of  credit.  On  the  contrary,  it  was  only  a 
legitimate  part  of  the  scheme  of  becoming  a 
stockholder.  The  bonds  were  Issued,  not  as 
a  gift  or  a  loan  of  credit,  but  In  payment  of  the 
subscription.  The  act  contemplates  no  gift  or 
loan  of  credit  It  authorizes  no  such  thing, 
but  only  a  subscription  to  stock  and  payment 
of  the  subscription.  Such,  and  such  alone.  Is 
the  act  as  manifested  in  Its  title  and  In  Its 
body.  The  twtifth  sec  don  provides  for  the 
payment  of  the  subscription  In  bonds  (with 
pomlsiion  to  the  snbscrlba  to  pa/  la  mon^y 


If  preferable),  when  It  becomes  due  and  pay- 
able. It  makes  no  reference  to  the  giving  or 
loaning  of  credit.  As  the  railroad  company 
and  the  mnnldpal  board,  in  this  Instance,  ex- 
pected the  proposed  subscription.  If  made,  to  be 
paid  In  bonds  to  be  Issued  by  the  city,  It  was 
appropriate  for  the  application  for  subscrip- 
tion, and  the  submission  thereof  to  the  vote 
of  the  people,  to  embrace  both  the  question  of 
taking  stock  and  that  of  issuing  bonds,  as  es- 
sential parts  of  the  same  proposition.  The 
two  things  were  then  connected  parts  of  a  sin- 
gle transaction.  They  cannot  now  be  sepa- 
rated. There  was  no  Intention  to  give  or  loan 
the  credit  of  the  city,  and  what  was  done  did 
not  amount  to  that  In  legal  contemplation. 
Hence  there  was  no  violation  of  the  second 
clause  of  the  twenty-ninth  section  oC  article  2 
of  the  constitution.  There  was  only  a  com- 
pliance with  the  third  clause  of  that  section, 
and,  nothing  tiae  appearing,  the  bonds  would 
be  valid.  This  holding  Is  not  in  conQlct  with 
the  decision  made  In  Colbum  v.  Ballroad  Co., 
04  Tmn.  43,  28  S.  W.  208.  The  contract  con- 
strued in  that  case  was  held  to  contemplate 
the  Issuance  of  bonds  for  the  combined  and  In- 
separable purpose  of  kunlng  the  county's  cred- 
it, and  becoming  a  bolder  of  corporate  stock 
(04  Tenn.  C3.  G4,  28  8.  W.  208);  while  In  this 
case  the  bonds  were  issued  for  the  latter  pur- 
pose only. 

The  next  inquiry  arises  upon  the  allegation 
Uiat  the  sulwcriptlott  was  made  and  the  bonds 
Issued  to  a  nonresident  corporation,  and  hence 
that  the  bonds  are  Invalid.  Tb\t  presents- 
First,  a  question  of  fact;  and,  secondly,  a  con- 
clusion of  law  from  that  fact.  If  the  fact  be 
true  as  alleged,  and  the  city  is  not  precluded 
from  showing  it,  then  the  legal  conclusion  fol- 
lows Inevitably,  for  there  was  no  authority  to 
make  a  subscription  and  issue  bonds  to  a  for- 
eign corporation.  On  the  other  hand.  If  the 
fact  Is  otherwise,  or  the  city  is  precluded  from 
showing  It  to  be  as  alleged,  tiie  conclusion  does 
not  follow,  for  there  was  amide  authority  to 
make  a  subscription  and  issue  bonds  to  a  do- 
mestic corporation.  The  bonds  recite  upon 
their  face  that  they  were  issued  pursuant  to 
and  In  accordance  with  the  provisions  of  the 
act  herein  considered,  which  Implies,  among 
other  things,  that  they  were  issued  to  "a  rail- 
road company  Incorporated  under  the  general 
laws"  of  the  state,  since  such  bonds  could 
rightfully  be  Issued  under  that  act  to  no  com- 
pany not  50  incorporated.  This  recital  estop- 
ped the  city.  In  a  litigation  with  innocent  hold- 
ers of  the  bonds,  from  denying  any  recited  or 
implied  fact  which  the  enactment  made  It 
the  duty  of  the  city  board  to  ascertain,  deter- 
mine, aud  certify,  originally  and  Independent- 
ly of  any  public  record  to  which  such  holders 
might  have  had  access.  It  did  not  estop 
the  dty  In  such  a  case,  however,  from  disput- 
ing the  existence  of  any  fact  which  Its  board 
was  not  by  the  enactment  required  to  decide 
In  the  first  Instance,  or  which  was  to  be  deter- 
mined by  some  other  authority  or  from  some 
record  accessible  to  the  pnbUc.    Such  are  tb» 
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«ffiniuitlTe  and  the  negative  aides  of  the  rate 
Reducible  from  the  dectsioDS.  Smliff  r.  Coun- 
ty Com'rs,  147  U.  S.  238,  13  Snp.  Ct.  818;  C31tl- 
■ens'  Sav.  A  Loan  Aaa'n  v.  Perry  Co.,  I5«  U. 
a  700,  15  Sup.  Ct.  647;  Chaffee  Co.  v.  Potter, 
142  U.  a.  855,  12  Sup.  Ct  216;  Dixon  Co.  T. 
Field,  111  U.  S.  83.  4  Sup.  Ct.  315;  Northern 
Bank  of  Toledo  t.  Porter  Tp.  Trustees,  110  U. 
&  606,  4  Sup.  Ct  254;  Sherman  Co.  T.  Simont, 
100  U.  S.  785,  S  Sup.  Ct  602;  Buchauan  t. 
Litchfield.  102  U.  S.  27S;  Anthony  t.  Jasper 
Cto^  101  V.  a.  603;  Marcy  v.  Osw^  *rp.,  02 
U.  S.  687;  Town  of  Coloma  v.  Elaves,  Id.  4»i; 
Hnmbolt  Tp.  v.  Long,  id.  642;  Board  of  Goni'r* 
V.  AaplDWail.  21  How.  539;  Coffin  v.  CommlB- 
aloners,  6  C.  C.  A.  288,  57  Fed.  137. 

When  this  rule  la  i^jplied  to  the  preaent  ease, 
tt  seems  entlr^y  clear  that  the,  recital  and  lm> 
pUcatlon  mentioned  do  not  prwdude  the  city 
from  showing,  if  It  can,  that  the  company  re- 
oelTtng  the  aubscrtptlOD  and  bonds  was  a  for* 
tflgn,  and  not  a  domestic,  eorpomtlon.  The  act 
did  not  devolve  upon  the  dty  board  the  orig- 
inal. Independent,  and  final  responslhlUty  of  de- 
ddlog  and  certifying  that  question.  'Moreov- 
er, tf  the  company  anbmUtlng  the  application 
was,  hi  reality,  a  noorestdent  cotporatton,  there 
srae  an  absolute  front  of  legal  power  to  make 
the  ailbscrtptlan  and  Issue  the  bonds;  and  tbat 
power  could  cot  be  supplied  or  the  neceaalty 
for  It  superseded  by  any  certificate  of  the  dly 
board  or  recital  In  the  bonds.  Original  potrer  to 
taue  bonds  Is  always  essential  to  their  validity, 
and  that  power  can  never  be  conferred  by  ea- 
toppeL  When  the  power  exists  and  Is  axerd^ 
ed,  those  upon  whom  It  was  conferred,  and  for 
whom  they  acted,  may  be  precluded  by  the 
doctrine  of  estoppel  from  galnaayhig  tbat  it 
was  exerctaed  taA  lawful  manner;  but.  If  the 
power  Is  wanting  In  the  first  .bstanee,  thla 
doctrine  Is  wholly  Inapplicable.  Chief  Jos- 
tiee  Walts  said:  "If  the  power  exists  in  the 
fflonlclpallty,  the  bona  fide  holder  Is  protected 
agaliut  mere  irregularities  In  the  manner  of  Its 
•axecutlon;  but,  If  than  Is  a  want  of  power, 
BO  l^al  liability  can  be  created."  Anthony 
Jasper  Co.,  101  U.  S.  6SB.  Mr.  Justice  Harlan 
concluded  the  cplnlon  of  the  court  In  Northern 
Bank  of  Ttdedo  v.  Porter  Tp.  Trustees,  110  U. 
flL  008,  4  Sup.  Ct  264.  In  these  words:  ''The 
■qtuBtton  of  leglslatlTe  avttaorlty  In  a  munici- 
pal oonwntlon  to  iasue  bonds  In  aid  of  a  raU- 
road  company  onmot  be  concluded  by  redtals; 
tmt,  the  power  eadsttng,  Qie  mnnldpallty  may 
be  estopped  by  redtala  to  prove  Irreguhirttles 
In  tlie  exeardse  of  ttut  pow."  110  XJ.  B. 
eiO,  4  Sup.  Ct  209. 

It  resnlta  from  tbe  foregoing  constdiTatlonB 
that  the  matter  of  foreign  or  domesilr-  corpora- 
ttDB  was  open  for  proof  In  ttiis  cause.  It  was 
a  pure  questlan  of  fact,  belqg  simply  whldi  of 
two  companies  by  the  same  name,  one  a 
South  CaroHna  and  the  other  a  Tennessee  cor- 
poration, made  the  ai^catlon  and  received  the 
subscription  and  bonds.  The  court  of  chan- 
eery  anwols  (bund  that  It  was  the  former,  as 
allied  In  the  Ull.  That  flndlog  la  conclusive. 
«Bd  pute  KBk  end  to  tbe  inquiry.    Acts  IWD, 


c.  76,  S  11;  Knoxvllle.  C.  G.  ft  L.  H.  Od.  t. 
dty  of  KnoxvlUe,  88  Tenu.  1,  37  S.  W.  883; 
Hu^es  V.  Powers.  99  Tenn.  — ^  42  S.  W. 
1;  Ellis  V.  Brabson,  90  Tenn.  — ,  42  S.  W. 
436;  Bank  v.  Elrans,  86  Tenn.  702,  34  S.  W.  2; 
Bradshaw  v.  Van  Valkenburg,  87  Tenn.  S17, 
87  S.  W.  88.  Ho  connty.  to  wo,  or  city  In  this 
state  has  any  power  to  make  a  snbacripdon 
and  Issue  bonds  to  a  foreign  anporathm.  Thli 
power  exists  In  favor  of  domestic  corpora  tions 
only.  The  first  section  of  the  ad  under  which 
this  subscription  was  made  and  these  bonds  is- 
sued provides,  as  has  been  seen,  that  "any 
county,  incorporated  dty,  or  town,  may  become 
a  stockliolder  In  any  railroad  oompony  incor^ 
porated  under  the  general  laws  of  dils  state 
*  *  *  by  comply  tag  with  tbe  regulremente 
of  this  act"  This  provision,  by  Its  llmitatkn. 
exdudes  foreign  corporations,  and  there  Is 
none  In  any  statute  that  lacludes  them,  it  fol- 
lows that  these  bonds  wwe  Issued  wUbtmt  le- 
gal authority,  and  tliat  tb^  an  tharefbn  snll 
and  void. 

As  this  Is  necesssrily  oonelnstre  of  the  ease^ 
tbe  'iiiieaUon  of  OTortasue  Is  pratamUtted.  Al- 
firmed. 


SMITH  et  nl.  v.  WILSON  (two  cases). 
(Supreme  Court  of  Texaa   Feb.  »,  ISOa) 

ApPSLLAVS  JpRTa»10«O»-43CFIlBl(a  CfHIBT. 

1.  In  a  suit  for  an  injnnetlon,  defendant 
pleaded  in  recoaventioD,  clBlmmc  of  plnintMt 
and  the  sureties  on  his  injunctioQ  bond  fl.l^oO 
damogea.  Plaintiff  dismissed  bis  suit,  and 
judgment  was  rendered  against  him  and  bis 
sureties  in  favor  of  defendant.  BM  that,  aft* 
er  dismissal  of  the  suit,  the  action  waa.  In  af- 
fect, an  original  one  for  damages,  of  which  the 
connty  court  would  have  had  jurisdiction  un- 
der the  constitution;  and  heuce  tbe  decision  of 
the  court  Of  civil  appeala.  on  apptal  Tnrni  such 
|udgment,  was  final  ondss  Bar.  St.  1885.  art. 

2. '  The  judgment  of  the  court  of  dvU  appeals 
was  final,  on  anpeal  by  defendant  in  aa  action 
by  said  plaintiff  end  his  sureties  to  set  aside 
such  judgment  and  for  a  new  trial. 

Application  Cor  writ  of  error  to  eamt  of 
civil  appeals  of  rint  supreme  judicial  dis- 
trict 

Two  actions,  one  by  J.  E.  Smith  agnlnnt 
H.  Wilson  for  an  Injonctlon.  tn  which  de- 
fendant pleaded  In  fcconvuitliHi,  claiming 
damages  for  wrmgtul  Issue  of  the  writ,  and 
tbe  other  by  J.  E.  Smith  and  tbe  sureties 
on  Us  Injunction  bond,  against  tbe  same  de- 
fendnnt  to  set  aside  a  judgment  against 
them  in  a  fonner  action,  and  for  a  new  trial. 
Tliere  was  a  Judgment  In  favor  of  defend- 
ant In  the  first  action,  Which  waa  affirmed 
by  tlM  «onrt  of  civil  appe^s  on  envr.  41  & 
W.  556.  Id  the  second  action  there  was  a 
judgment  In  favor  of  idolntiffs.  which  was 
reversed  by  the  court  of  civil  appeals  on  er- 
ror. 43  3.  W.  10S6.  Smith  and  others,  sure- 
ties on  his  Injunction  bond,  api^  for  ft  writ 
of  error  In  each  case  to  the  jn^^ment  of  the 
court  of  civil  appeals.  Appllenttons  dlsmlso- 
ad. 
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Adams  &  AdabiB  and  7.  R.  Burnett,  for  ap- 
plicants. 

GAINES,  C.  J.  Tbese  two  appltcatloiiB  may 
be  disposed  of  In  the  same  opinion.  The 
principal  applicant,  Smltb,  brought  suit 
against  the  defendant  In  the  application,  Wil- 
son, and  prayed  a  writ  of  Injunction,  which 
was  granted.  He  gave  bond  In  the  sum  of 
$300,  with  bis  co-applicants  as  his  sureties. 
The  defendant  pleaded  in  reconvention, 
claiming  damages  for  the  wrongful  Issue  of 
the  writ  of  the  plaintiff  and  the  sureties  on 
the  Injunction  bond.  The  plaintiff  dismissed 
b!s  suit,  and  the  cross  action  was  dismissed 
with  it,  but  was  subsequently  reinstated.'  A 
trial  resulted  in  a  Judgment  In  favor  of  the 
defendant  against  the  plaintiff  and  his  sureties 
in  tile  sum  of  (300.  A  writ  of  error  to  that 
Jndgmentwas  prosecuted  In  the  court  of  civil 
appeal8,and  Itwas  affirmed.  Toobtain  awrit 
of  error  to  the  latter  Judgment,  application  No. 
1,741  is  filed.  In  addition  to  suing  out  the  writ 
of  error  to  the  Judgment  of  the  district  court, 
Smith  and  his  sureties  also  brought  in  that 
court  an  original  action  to  vacate  that  Judg- 
ment  and  for  a  new  trial.  The  trial  court 
set  aside  the  Judgment,  but,  upon  appeal,  the 
court  of  civil  appeals  reversed  that  decision, 
and  reinstated  the  former  Judgment.  Appll- 
caUoB  No.  1,742  Is  for  a  writ  of  error  In  this 
latter  case. 

We  are  of  the  opinion  that  we  are  without 
Jurisdiction  to  grant  either  application.  Is 
the  original  suit,  when  the  plaintiff  dismiss- 
ed his  petition,  the  case  stood  precisely  as  if 
the  defendant  had  brought  an  action  In  the 
first  Instance  for  his  damages.  He  claimed 
In  his  cross  action  f 1,000  damages,  and  In  ad- 
dition 1250  as  attorney's  fees.  It  has  been 
held  that,  In  action  for  damages  for  wrong- 
fully suing  out  a  writ  of  Injunction,  attor- 
ney's fees  are  not  recoverable.  Railway  Co. 
V.  Wave.  74  Tex.  47,  11  S.  W.  918.  With 
respect  to  the  question  of  Jurisdictltm,  the 
case  la  not  different  from  a  suit  upon  a  prom- 
issory note  for  $1,000,  with  an  allegation  of 
damages  to  the  amount  of  $1,2S0  and  a 
prayer  for  the  recovery  of  that  sum.  The 
connty  court  would  have  had,  under  the  con- 
stitution. Jurisdiction  of  such  a  ease,  and  so 
thedefendant'scross  action  in  this  ca^emlght 
have  been  brought  In  that  court.  The  deci- 
sion of  the  court  of  civil  appeals  Is  there- 
fore final.    Rev.  St.  1890,  art.  996. 

For  a  like  reason,  we  have  no  jurisdiction 
over  the  action  for  a  new  trial  of  the  former 
suit.  If  It  Is  to  be  considered  In  all  respects 
as  an  original  and  Independent  action,  then 
It  might  have  been  brought  In  the  county 
court,  for  the  amount  In  controversy  does 
not  exceed  91,000.  If,  for  the  reason  that  Its 
object  was  to  set  aside  a  Judgment  and  to 
obtain  a  new  trial,  it  had  to  be  brought  In 
the  court  where  the  judgment  was  rendered, 
then  It  was  an  adjunct  of  the  original  cause, 
and  the  jurisdiction  of  the  court  of  civil  ap- 
peals and  of  this  court  over  It  would  depend 
44S.W.-i3 


upon  the  jurisdiction  over  that  case.  In  ei- 
ther event,  the  jurisdiction  of  the  court  of 
civil  appeals  Is  final,  and  we  are  denied  the 
power  to  grant  a  writ  of  error  thereto.  Bev. 
St.  1805,  art.  906.  Both  applicatlms  are 
therefore  dismissed  for  want  of  jurisdiction. 


TEXAS  &  N.  O.  R.  00.  v.  BLAOK.t 
(Court  of  Civil  Appeals  of  Texas.   Jan.  1^ 

1898.) 

Mabtbb  asv  Bbrvakt— Dbfkotivb  Appuasow— ^ 

NiGLIQINOE— PrOXIUITK  CADSB— 
ISBTRUCTIOHB. 

1.  A  charge  that  a  railroad  companv  Is  bounds 
to  use  ordinary  care  to  furnish  Bnitable  machin- 
ery and  proper  and  reasonably  safe  appliances- 
for  the  diacoarge  of  an  employe's  duty,  and  to- 
keep  them  in  proper  repair,  does  not  make  it 
the  absolute  duty  of  the  company  to  provide  safe ' 
appliances,  and  keep  them  in  pnmer  repair,  in- 
stead of  requiring  it  to  use  ordinary  care  ia- 
that  retoect. 

2.  A  charge  that  a  railroad  companr  Is  not  re- 
quired to  funush  absolutelr  safe  machinerT'  or 
appliances,  but  is  required  to  furnish  such  as- 
are  reasonably  safe  for  Its  employSs  in  the  huai- 
nesa  in  which  they  are  engaged,  was  not  objec- 
tionable^ as  imposing  on  the  compaay  the  abso- 
lute obligation  to  furnish  reasonauy  safe  appli- 
ances, where,  in  other  instructions,  negligence 
was  correctly  defined,  the  degree  of  care  the 
company  was  bound  to  use  with  respect  to  its 
anplianoes  was  stated,  and  the  yarj  was  told 
that  the  company  would  be  liable  if  it  was 
guilty  of  negligence  "as  before  defined,"  and. 
that  it  would  not  be  liable  if  it  used  ordinary 
care. 

3.  A  charge  that  ordinary  care  is  aach  as  a 
prudent  person  wo\iId  exercise  under  the  same 
or  similar  circumstances  is  not  objectionable 
because  the  word  "ordinarily"  was  omitted  be- 
fore the  words  "prudent  person."  and  because 
of  the  use  of  the  words  "in  similar  circum- 
stances." 

4.  In  an  action  for  death  of  an  employ^  caus- 
ed by  defective  appliances,  where  the  case  de- 
pends wholly  on  an  issue  of  fact^  and  defendant 
IS  liable  if  the  appliances  were  in  the  condition 
shown  by  plaintiff's  evidence,  a  verdict  for 
plaintiff  will  not  be  disturbed  because  of  error 
m  the  instructions  as  to  the  degree  of  care  re- 
quired of  defendant  in  looking  after  its  appli- 
ances to  discover  defects. 

6.  Proximate  cause  is  the  direct  cause,  with- 
out which  the  injuries  would  not  have  occurred. 

Appeal  from  district  court.  Liberty  county;. 
Tj.  B.  Hlghtower,  Judge. 

Action  by  Lizzie  Black  against  the  Texas 
Sc  New  Orleans  Railroad  Company  for  the 
death  of  plaintiff's  husband,  caused  by  de- 
fendant's negligence.  Prom  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Baker,  Botts,  Baker  &  Lovett  and  Votow, 
Chester  &  Dies,  for  appellant.  Smith  ft 
Baldwin,  for  appellee. 

WILLIAMS,  J.  The  husband  of  appellee 
was  a  brakeman  In  the  service  of  aiH>eUant, 
and.  In  the  discharge  of  bis  duties,  on  the 
25th  day  of  March,  1896,  at  Orange,  at- 
tempted to  climb  a  ladder  at  the  end  of  one 
of  the  trains  of  moving  cars,  and  fell,  and 
was  run  over  and  killed.   The  evidence 


1  Writ  of  error  denied  by  supreme  court,  r 
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sbowed  tUnt  the  train  iipou  whlcli  deceased 
was  engaged  reached  Orange,  going  east 
from  Houston,  after  nightfall,  and  tbat  one 
of  the  cars  was  to  be  left  at  Orange.  This 
car  was  next  to  the  caboose  which  was  at 
the  rear  end  of  the  train.  The  caboose  was 
uncoupled,  and  left  standing,  and  the  train 
moved  beyond  the  switch  through  which  the 
other  car  was  to  be  placed  upon  a  side  track. 
It  was  the  duty  of  deceased  to  set  the 
switch,  and  ride  the  car  Into  the  siding,  and 
uncouple  It  He  had  thrown  the  switch,  and 
advanced  to  meet  the  train,  which  was  slow- 
ly backing  towards  blm,  and  It  was  In  at- 
tempting to  mount  It  that  he  fell.  There  Is 
an  Irreconcilable  conflict  In  the  evidence  as 
to  the  cause  of  his  fall,  as  well  as  to  the  car 
from  which  he  fell.  A  witness  for  appellee 
stated  tbat  he  saw  the  occurrence:  that  de- 
•ceased  was  climbing  upon  the  ladder  of  the 
second  or  third  car  from  the  rear  end  of 
the  train,  and  that  one  of  the  handholds 
came  off,  causing  the  fall;  tbat  he  pulled 
deceased  from  under  the  car,  where  be  still 
had  the  handhold  In  hla  grasp;  and  that  wit- 
ness took  It  from  his  hand;  and  that  de- 
feased then  stated  tbat  the  hold  had  pulled 
otf.  Upon  examination,  the  witness  found 
that  the  iron  rod  which  had  constituted  the 
handhold  had  broken  at  one  end,  and  the 
screw  by  which  It  had  been  held  at  the 
other  end  had  pulled  out.  The  brake  was 
partly  old  and  partly  new.  The  screw  was 
worn  smooth.  The  witness  further  stated 
tbat  he  had  climbed  upon  the  second  or 
third  car  from  the  rear  end  of  the  train,  and 
found  that  the  handhold  was  missing.  An- 
other witness  testified  to  seeing  the  hand- 
hold come  off  as  deceased  was  ascending  the 
ladder,  and  to  having  seen  deceased  fall 
"between"  the  cars,  and  to  hearing  deceased, 
at  tbe  time,  state  the  cause  and  manner  of 
his  fall,  in  accordance  with  the  testimony  of 
the  other  witness.  On  tbe  other  hand,  quite 
a.  number  of  appellant's  employes  testlfled 
that  deceased  attempted  to  ascend  the  lad- 
der at  the  rear  end  of  the  rear  car,  and  slip- 
ped and  fell;  that,  upon  examination  of  the 
car,  the  handholds  were  all  found  In  place 
and  in  good  condition.  Some  of  these  wit- 
nesses testified  to  statements,  by  deceased 
and  other  witnesses  of  the  transaction,  maj5e 
on  the  spot.  In  accordance  with  their  version 
of  It.  Others  state  that  they  heard  nothing 
said  about  It  at  that  time.  The  rear  car  of 
the  train  was  left  at  Orange,  and  on  the 
next  day  an  Inspector  was  sent  from  Beau- 
mont by  defendant  to  Inspect  it,  who  stated 
that  he  found  all  of  the  handholds  upon  It 
In  position  and  In  good  condition.  This 
train  had  gone  from  Houston,  by  Beanmont, 
to  Orange.  At  Honaton  and  Beaumont  de- 
"fendant  keeps  Inspectors,  whose  duty  It  Is 
to  inspect  cars  In  trains  which  come  Into 
those  stations,  and  see  that  they  are  In  good 
condition.  There  Is  no  evidence  tbat  an  In- 
q»ectlon  of  the  train  was  made  at  Houston, 
and  all  tbere  li  in  regard  to  one  at  Bean- 


mont Is  the  statement  of  an  Inspector  thoe 
that  another  told  blm  that  he  had  inspected 
It  and  found  It  In  good  condition. 

There  are  circumstances  In  evidence,  re- 
lied on  by  the  parties,  to  corroborate  the  tes- 
timony of  their  own  witnesses,  or  Impair  the 
force  of  that  offered  by  the  other  side,  which 
we  deem  it  unnecessary  to  state.  Our  con- 
clusion Is  that  the  case  Is  one  In  which 
the  verdict  of  the  Jury  must  be  accepted  as 
decisive  of  the  questions  of  fact  In  contllct. 
Hence  we  must  hold  It  to  be  estaUlshed  tbat 
deceased  fell  and  was  killed,  as  claimed  by 
appellee,  because  the  handhold  was  partly 
broken  at  one  end,  and  insecurely  fastened 
at  tbe  other,  and  that  Its  condition  was  such 
that  appellant,  with  ordinary  diligence, 
could  have  discovered  and  corrected  it,  be- 
fore exposing  Black  to  the  danger  Incurred 
In  using  it.  In  falling  to  do  so,  appellant 
was  guilty  of  negligence;  and  as  there  U 
nothing  to  show  that  Black  knew,  or  ought 
to  have  known,  of  this  defective  ronditlou, 
or  that  be  was  guilty  of  any  negligence,  ap- 
pellant's negligence  was  tbe  sole  cause  of 
his  death. 

Tbe  court  gave  the  following  Instmction. 
which  Is  assigned  as  error:  "A  railroad  com- 
pany Is  bound  to  use  ordin&ry  care  to  fur- 
nish suitable  machinery  and  proper  and  rea- 
sonably safe  appliances  tor  the  discharge  of 
the  employe's  duty,  and  to  keep  them  la 
proper  repairs;  and  If  It  falls  to  perform  Us 
duty  In  this  respect,  and  by  reason  of  such 
failure  or  neglect  Its  employe  Is  killed,  with- 
out any  negligence  on  his  part,  then  the  rail- 
road company  would  be  liable  to  the  surviv- 
ing wife  of  said  employe  for  such  actual 
damages  as  are  proportioned  to  her  pecuniary 
Injury  or  loss  resulting  to  her  by  reason  of 
tbe  death  of  her  said  husband.  A  railroad 
company  Is  not  required  to  furnish  abso- 
lutely safe  machinery  or  appliances,  but  Is 
required  to  furnish  sucb  as  are  reasonably 
safe  for  Its  employes  In  tbe  business  in 
which  they  are  engaged."  This  must  be  tak- 
en with  other  parts  of  the  charge  by  which 
the  meaning  of  the  court  Is  Illustrated.  The 
subdivisions  of  tbe  charge  immediately  fol- 
lowing the  above  correctly  define  negligence 
and  contributory  negligence,  and  Instruct  as 
to  the  duty  of  Black  in  exercising  pr<ver 
care,  and  the  consequences  of  bis  failure  to 
do  so,  and  proceed:  "If  you  believe  from 
the  evidence  that  the  deceased,  Ed  P.  Black, 
in  the  performance  of  his  duty  as  brake- 
man,  and  without  negligence  on  his  part, 
while  in  the  employment  of  the  defendant, 
attempted  to  climb  to  the  top  of  a  certain 
car  In  defendant's  train.  In  order  to  set  the 
brakes  on  said  car;  and  If  you  should  fur- 
ther believe  that  said  car  was  equipped  with 
a  defective  ladder  or  hand  rod,  which  the 
deceased  caught  while  ascending  the  car, 
and  that,  when  deceased  caught  the  same, 
it  puiied  out,  broke,  or  gave  away,  by  rea- 
son of  an  old  break  or  crack  In  said  rod. 
or  by  reason  of  defective  screws,  and  he  Cell 
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to  the  defeodant's  track,  and  was  run  over 
by  Its  cars,  and  mashed  and  wounded  In 
sach  manner  as  to  cause  his  death;  and  If 
you  should  further  b^lere  that  the  defend- 
ant was  guilty  of  negligence,  as  before  de- 
fined. In  not  keeping  or  having  said  band- 
hold  properly  fastened  or  In  reasonably  safe 
■condition  to  prevent  Injury,  and  that  such 
negligence,  If  any,  upon  the  part  of  the  de- 
fendant, was  the  direct  and  proximate  cause 
of  the  deceased's  Injuries  and  death,— then 
the  defendant  would  be  liable  to  the  plaintiff, 
and  you  will  so  find."  "(8)  But  If  you  should 
believe  from  the  evidence  that  the  deceased. 
Ed  P.  Black,  knew  that  aald  handhold  was 
not  properly  fastened,  or  was  otherwise  de- 
fective, or  by  the  exercise  of  proper  care  he 
«oald  have  known  It,  or  that  he  was  guilty 
of  negligence  in  ascending  the  car,  then  the 
plaintiff  cannot  recover;  and.  If  you  so  be- 
lieve, you  win  find  for  defendant."  "(9)  If 
you  should  believe  from  the  evidence  that 
the  screws  which  attached  the  handhold  to 
the  cars  were  insufficient  to  perform  their 
function,  or  that  the  handhold  was  cracked 
in  such  a  manner  as  to  render  It  unsafe,  but 
that  such  defects,  If  any.  were  not  patent, 
and  defendant's  agents  and  car  Inspectors, 
by  the  exercise  of  ordinary  care,  could  have 
dlscoT^ed  it,  and  failed  to  do  so.  and  the 
deceased  was  injured  by  reason  of  sach  de- 
fect or  defects,  if  any,  which  Injuries  caus- 
ed his  death,  defendant  would  be  liable. 
The  defendant,  how^ever,  would  not  be  liable 
if  It  used  ordinary  care  In  Inspecting  the 
cars,  and  in  seeing  tliat  It  was  In  repair; 
nor  would  they  be  liable  if  the  defects  were 
hidden,  and  coold  not  have  been  discovered 
by  the  exercise  of  ordinary  care."  "(10)  Or- 
dinary care  and  caution  Is  such  as  a  prudent 
person  would  exercise  under  the  same  or 
similar  circumstances."  -"(11)  By  'proxi- 
mate cause,'  as  used  In  this  charge,  Is  meant 
the  direct  cause  without  whldi  the  li^mrles 
would  not  have  occurred." 

It  Is  said  that  the  first  sentence  of  the 
second  paragraph  makes  It  the  absolute  duty 
of  the  appellant  to  provide  safe  appliances, 
and  to  keep  them  In  proper  repair.  We'think 
the  instruction  answers  the  objection,  and 
that  It  imposes  only  the  duty  to  use  or- 
dinary care  In  furnishing  and  keeping  In  re- 
pair the  appliances.  The  last  sentence  of  the 
Instruction  is  more  open  to  criticism,  as  the 
last  part  of  It,  standing  alone,  would  convey 
the  idea  that  the  company  was  under  abso- 
lute obligation  to  furnish  appliances  which 
were  reasonably  safe.  This  Is  more  than 
the  law  requires.  The  object  to  the  attain- 
ment of  which  the  ordinary  care  Is  to  be 
directed  Is  the  securing  and  keeping  of  rea- 
sonably safe  appliances;  but,  when  such 
care  has  been  used,  the  duty  is  discharged, 
and  the  company  would  not  be  culpable  if. 
Dotwithstandlng  such  care,  the  particular  ap- 
pliance was  not  reasonably  safe.  Hallway 
Co.  T.  McCoy,  90  Tex.  266.  88  S.  W.  36.  When 
all  of  the  iiwtrnctlons  are  taken  together. 


we  think  the  charge  does  not  conflict  with 
this  principle.  Negligence  Is  correctly  defin- 
ed; the  degree  of  csre  the  company  Is 
bound  to  use  with  respect  to  its  appliances 
Is  stated;  and  the  jury  are  told,  In  the  sev- 
enth paragraph,  that  defendant  would  be  lia- 
ble if  it  was  guilty  of  negligence,  "as  be- 
fore defined."  in  the  matter  in  question,  and, 
in  the  ninth,  that  it  would  be  liable  If.  by 
the  exercise  of  ordinary  care,  It  could  have 
discovered  the  defect,  but  would  not  be  lia- 
ble If  It  used  ordinary  care.  Construed  In 
connection  with  these  instructions,  that  in 
question  seems  only  to  explain  to  the  jury 
the  character  of  the  appliances  which  the 
diligence  required  of  the  company  is  In- 
tended to  secure;  that  Is.  such  as  are  rea- 
sonably safe  only,  and  not  absolutely  safe, 
since  absolute  safety  Is  unattainable  In  such 
matters.  The  other  Instructions  gave  the 
mle  as  to  the  diligence  to  be  used. 

Objection  is  made  to  the  definition  of  "or- 
dinary care"  given  in  the  tenth  paragraph, 
because  the  word  "ordinarily"  is  omitted  be- 
fore the  words  "prudent  person,"  atod  be- 
cause of  the  use  of  the  words  "In  similar 
drcamstances."  In  both  partlcolare  the  in- 
struction Is  sustained  by  the  decision  In  the 
case  of  Ballway  Co.  v.  Oram,  49  Tex.  340, 
and,  substantlaJIy.  in  McDonald  v.  Railway 
Co.,  86  Tex.  11,  22  S.  W.  939.  The  cases  of 
RaOway  Co.  v.  Finley.  79  Tex.  85,  15  S.  W. 
266;  Railway  Co.  v.  Bell,  75  Tex.  60,  12  S. 
W.  321;  Railway  Co.  v.  Beatty,  78  Tex.  592. 
11  S.  W.  858;  and  City  of  Austin  v.  Rltz,  72 
Tex.  391,  9  S.  W.  884,— were  based  upon 
charges  unlike  that  In  question  in  the  lan- 
guage used.  In  the  last  two  cases,  correct 
special  charges  were  requested  and  refused. 
Ordinary  care  is  undoubtedly  that  which  an 
ordinarily  prudent  person  employs,  or,  as  It 
Is  sometimes  expressed,  that  which  a  pru- 
dent man  ordinarily  uses.  But  what  Idea 
does  the  phrase  "prudent  person"  convey? 
It  seems  to  us  that  It  means  the  average 
prudent  person  or  the  ordinarily  prudent  per- 
son. A  Jury  reading  such  a  charge  could 
get  no  other  standard.  If  the  language  Is 
not  quite  so  definite  as  the  addition  of  the 
word  "ordinarily"  would  have  made  it,  there 
Is  simply  a  defect,  and  not  a  positive  error, 
In  the  Instruction. 

The  other  objection  to  this  instruction  does 
not  call  for  further  notice.  We  may  'add 
that,  If  the  charges  discussed  were  all  er- 
roneous, we  do  not  think  they  would  furnish 
reason  for  a  reversal.  The  case  depended 
wholly  upon  an  issue  of  fact.  If  the  hand- 
hold was  In  the  condition  described  by  appel- 
lee's witness,  appellant  was  necessarily 
guilty  of  negligence,  for  the  condition  was 
such  that  it  must  have  been  discovered  by 
a  proper  inspection.  This,  at  least,  was  the 
necessary  inference  from  the  state  of  the 
evidence,  and.  If  the  defect  was  such  that 
proper  inspection  would  not  have  revealed 
its  existence,  no  evidence  to  that  effect  ap- 
pears In  the  record;  hence  errors  In  tlip 
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definition  of  the  degree  of'  care  required  of 
defendant  In  looking  after  Its  appliances  to 
discover  defects  were  immaterial  and  harm- 
less. If  the  jury  found  the  defects  which 
appellant's  evidence  tended  to  establish,  the 
conclusion  that  appellant  ought  to  have  dis- 
covered and  removed  them  necessarily  fol- 
lowed. If  they  did  not  so  find,  there  was  no 
pretense  of  a  liability,  and  the  charge  sub- 
mitted no  other  ground  for  a  recovery.  The 
objection  to  the  definition  of  proximate  cause 
is  without  merit.  The  definition  was  suffi- 
cient for  this  case.  From  what  we  have 
said  as  to  the  facts,  it  follows  that  we  do 
not  feel  at  liberty  to  reverse  the  action  of 
the  court  below  In  refusing  a  new  triaL  Af- 
firmed. 


ODLMORB  et  al.  v.  HEDLEXEA  et  al.s 
(Oonrt  of  avll  AmteaXs  of  Texas.  Jan.  Ot, 

1898.) 

BCSBXND  IKD  WlVB— COMHUVITT  ESUTB— VsHD- 
OB  AND  PUKCHASBR  — EqCITIBB  — DBBCBKT  AND 
DlSTSIBOTION  —  EVIDBNOB  —  AVCUKT  IhSTBD- 
MBHTS. 

1.  A  sale  under  a  Judgment  on  a  note  given 
by  a  husband  for  the  price  of  land  purchased  by 
him  pasBes  whatever  community  interest  the 
wife  has  in  the  land. 

Z  Of  two  joint  purchasers,  the  one  who  had 

Slid  no  part  of  the  cash  payment  on  the  price 
ed  before  maturity  of  a  note  given  for  the 
balance  of  the  price;  and  afterwards  the  ven- 
dor obtained  judgment  on  the  note  against  the 
survlvins  purchaser,  without  having  joined  the 
deceased  purchaser's  heirs  as  parties.  Subse- 
quently the  surviving  purchaser  acquired  title 
under  said  judgment.  Held,  that  the  heirs 
could  not  recover  any  part  of  the  land  from  the 
Burviring  purchaser  without  recognising  the 
equity  he  had  acquired,  by  paying  the  price. 

8.  A  receipt  80  years  old,  and  coming  from  a 
file  of  a  court  In  which  it  had  been  Introduced  in 
evidence.  Is  competent  eridence. 

Appeal  from  district  court,  Harris  county; 
John  G.  Tod,  Judge. 

Action  by  Fannie  Culmore  and  husband 
against  Christiana  Medlenka  and  others. 
From  a  Judgment  In  favor  of  plalntlfCs.  they 
appeal.  Affirmed. 

Allen  &  Watkins,  for  appellants.  W.  P. 
HamWen,  for  appeDees. 

GARRETT,  C.  J.  This  was  an  action  of 
trespass  to  try  title,  brought  by  the  appellant 
Fannie  Gulmore,  joined  by  her  husband, 
Charles  Culmore,  i^galnst  the  appellees,  who 
are  the  widow  and  heirs  of  Anton  Medlenka, 
deceased,  to  recover  an  interest  of  seven- 
eighths  in  the  land  described  In  the  petition. 
The  defendants  pleaded  not  guilty,  and  other 
pleas  not  necessary  to  notice.  Charles  Steph- 
anas was  the  common  source  of  title.  He  con- 
veyed the  land  on  June  13.  1853.  to  Anton 
Medlraka  and  Anton  Smith,  for  a  consldera* 
tlon  of  ¥300.  of  which  fSO  was  paid  in  cash, 
and  the  balance  waa  evidenced  by  three 
promissory  notes,— two  for  $100  each,  due  on 

1  Writ  of  error  denied  by  supreme  court. 


January  1  and  July  1, 18&1,  respectively,  and 
one  for  $50,  due  Octobo:  1.  1854.  The  deed 
contained  a  clause  of  general  warranty  of  ti- 
tle, and  retained  a  "special  Uen  or  mortgage'* 
to  secure  the  payment  of  the  pundiase  money. 
It  was  shown  that  at  the  time  of  the  con- 
veyance Anton  Medlenka  was  a  married  man. 
and  that  his  wife  was  a  widow  when  he 
married  her,  named  Barbara  Smith;  that  An- 
ton Smith  was  the  son  of  BCrs.  Medlenka  by 
her  former  marriage.  The  appellant  Fannie 
Culmore  was  the  daughter  of  Anton  Medlen- 
ka and  the  said  Barbara.  Ant<ai  Smith  died 
In  October,  1853,  and  Barbara  Medlenka,  his 
mother,  and  also  the  mother  of  app^ant, 
died  In  December,  1863.  The  only  heirs  left 
by  Anton  Smith  were  his  mother.  Barbara 
Medlenka,  and  bla  half-sister,  the  appellant 
Fannie  Gulmore.  After  the  death  of  Barbara 
Medlenka,  her  husband,  Anton  Medlenka, 
married  again,  on  March  17,  1864.  His  sec- 
ond wife  was  Maria  Behrens,  and  by  this 
marriage  he  had  one  child,  a  son,  O.  P.  B. 
Medlenka.  Maria  died  February  16,  1857. 
and  on  August  19,  1867,  he  married  his  third 
wife,  Christina  Bohn.  one  of  the  appellees. 
To  this  marriage  were  bom  the  following 
children:  Frank,  Anton.  Jr.,  Christina,  Ferdi- 
nand, Leonhardt,  and  Joe,— all  of  whom  are 
parties  to  this  suit  with  their  mother  and  G. 
P.  B.  Medlenka.  Anton  Medlenka,  the  father, 
died  August  9.  1887.  The  appellant  Fannie 
Culmore  was  married  to  her  husband,  Charles 
Culmore.  October  4,  1868.  Anton  Smith  died 
before  the  maturity  of  any  of  the  notes.  An- 
ton Medlenka  having  made  default  In  pay- 
ment of  the  purchase  money,  Stephanes 
brought  suit  against  him  on  the  second  of 
the  notes  for  flOO,  in  a  Justice  court,  and  re- 
covered judgment  for  fl06.65,  the  principal 
and  Interest  Execution  was  Issued  upon 
this  Judgment,  and  levied  upon  the  land  de- 
scribed in  the  deed,  which  was  sold  by  tbe 
sheriff  of  Harris  county  on  the  first  Tuesday 
in  October,  A.  D.  1854,  and  bought  by  the 
said  Charles  Stephanes,  who  received  the  deed 
of  the  sheriff  therefor.  In  regular  form.  On  De- 
cember 6.  1864,  Charles  Stephanes  conveyed 
the  property  to  John  Kohlman  by  a  deed  duly 
acknowledged  and  recorded.  It  appears  from, 
a  receipt  offered  In  evidence  by  the  defend- 
ants, signed  by  William  Anders,  that  Mrs. 
Medlenka  paid  blm  on  March  17,  1864,  the 
sum  of  ¥54,  In  part  payment  of  a  note  for 
flOO  sued  on  before  said  Anders,  and  that  he 
received  also  from  Anton  Medlenka  the  sum 
of  ¥25  for  the  same  purpose.  The  original 
note  was  produced  in  evidence,  which  show- 
ed tbat  suit  was  filed  on  February  18,  1S&4, 
and  that  It  was  the  first  note  given  for  tbe 
payment  of  the  purchase  money.  It  had  an 
indorsement  thereon  showing  tbat  It  was  en- 
titled to  a  credit  of  $75,  of  date  of  March  IT, 
1854,  which  was  paid  over  to  Charles  Steph- 
anes. John  Kuhlman  paid  tbe  taxes  upon- 
the  property  from  1866  to  1860.  Anton  Med- 
lenka recovered  a  judgment  against  John. 
Kuhlman  for  Qie  land  in  the  district  court. 
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of  Ranis  county  on  May  8,  1868,  and  went 
into  possession  thereof  In  December,  1868.  It 
was  further  shown  that  In  a  suit  between 
Anton  Medlenlca,  as  plaintiff,  and  Beulah 
Downing,  as  defendant,  and  C.  P.  B.  Medlen- 
ka*  as  interrener.  It  was  decreed  by  a  Judg- 
ment of  the  district  court  of  Harris  county 
tbat  the  land  In  controTeray  was  the  separate 
property  of  Anton  Medlenka,  and  the  home- 
Btead  of  himself  and  his  then  wife,  Christina, 
and  that  C.  P.  B.  Medlenka  had  no  interest 
therein.  To  none  of  the  aboTe-mentloned 
sulfa  was  the  appellant  a  party.  Counsel,  In 
their  briefs,  refer  to  the  reports  of  the  su- 
preme court  in  the  cases  of  Kuhlman  v.  Med- 
linka,  29  Tex.  385,  and  Medlenka  r.  Downing, 
59  Tex.  32,  for  facts  appearing  therein,  but 
this  court  can  only  look  to  fbe  record  be- 
fore It 

The  appellant  claims  tbat  slje  Inherited 
from  her  brother,  Anton  Smith,  and  through 
lier  mother,  the  one-half  Interest  in  the  land 
conveyed  to  Anton  Smith  by  the  deed  from 
Charles  Stephanes  to  him  and  Anton  Medlen- 
ka; that  upon  the  death  of  her  mother  ahe 
inherited  from  her  the  community  Interest, 
also,  in  the  one-half  Interest  conveyed  to  the 
bnaband;  and  that  upon  the  death  of  her 
father  she  Inherited  from  him,  as  his  heir, 
oiie-elghth,-^ttftklng  ber  Interest  in  the  land 
a  total  of  seven-elgfattis.  The  coort  found 
that  the  propnty  was  the  leparate  estate  of 
Anton  Medlenka,  deceased,  and  that  it  was 
his  homestead  at  the  time  of  tala  death,  and 
adJa^Sed  to  the  appellant  an  nnalvlded  one- 
eightb  interest  therein,  subject  to  a  life  estate 
of  one-third  in  the  widow,  Christina  Bledlen- 
ka,  and  ber  right  to  occupy  the  same  as  a 
homestead. 

The  court  did  not  err  in  admitting  the  dier- 
IITb  deed  In  erldMice,  althongb  the  appellant 
ms  not  a  party  to  tbe  Judgment  In  the  Jus- 
tice court,  and  althongb  the  suit  by  St^hanes 
against  Medlenka  on  the  purchase-money  note 
may  have  been  an  afflnnance  of  tiie  contract 
of  Bale,  because  the  sale  under  the  execution 
passed  whatever  commuM^  interest  Hie  wife 
Barbara  bad  in  the  land.  But  since  the  pur- 
chase  money  had  not  been  paid,  and  Steph- 
anes conveyed  the  entire  Interest  In  the  land 
to  Kuhlman,  from  whom  Medlenka  after- 
wards acquired  it  through  the  Judgment  of 
the  district  court  of  Harris  county.  Medlen- 
ka. If  be  did  not  become  Invested  with  the  su- 
perior title  to  the  land  remaining  in  Stephanes 
when  be  conveyed  to  Medlenka  and  Smith, 
certainly  acqidred  an  equity  therein  to  the  ex* 
tent  of  the  purchase  mon^,  v^ldi  the  ap- 
pellant, would  at  least  be  bound  to  recognise 
before  she  would  be  allowed  to  recovo:.  The 
deed,  upon  its  face,  shows  that  only  a  very 
amaU  portion  of  the  punduue  money  was 
paid  In  cash.  Smith  died  before  the  first  note 
became  due,  and  appellant  has  not  shown 
that  any  of  the  purcfhase  money  was  paid  out 
of  his  estate,  or  by  ha  as  his  belr.  StoUenka 
was  In  possession  of  tfie  land  for  about  30 
rears  before  his  death,  claiming  It  as  his  own 


by  purchase  from  Stephanas  after  the  execu- 
tion of  the  first  deed.  In  which  the  vendor's 
lien  was  reserved.  Completion  of  the  first 
purchase  had  been  abandoned,  and  he  was 
claiming  title  under  a  subsequent  purchase 
from  Stephanes,  and,  as  against  the  heir  of 
Anton  Smith,  had  the  right  of  possession  un- 
tU  payment  of  the  purchase  money;  and  this 
notwithstanding  the  fact  that  in  the  original 
purchase  be  was  a  tenant  in  common  with 
Smith. 

Appellant  objected  to  the  admission  in  evi- 
dence of  the  receipt  givai  by  Anders  for  mon- 
ey paid  upon  the  first  note.  The  receipt  came 
from  the  file  of  the  court  in  Medlenka  v. 
Kuhlman,  and  was  over  30  years  old.  It  was 
proi)erIy  received  in  evidence.  But  this  re- 
ceipt may  be  disregarded,  and  not  affect  the 
correctness  of  the  Judgment.  The  conclusion 
that  the  land  was  the  separate  property  of 
Anton  Medlenka  was  probably  not  correct,  ac- 
cording to  the  evidence  in  the  record;  but. 
even  If  incorrect,  it  was  not  an  error  of  which 
the  appellant  can  complain,  because  the  evi- 
dence would  seem  to  show  that  it  was  the 
community  property  of  Medlenka  and  his  sur- 
viving vrife,  Christina.  Upon  a  careful  ex- 
amination of  the  whole  case,  we  are  of  the 
opinion  that  the  Judgment  of  the  court  below 
was  ri^t,  and  It  will  be  affirmed.  Affirmed. 


ROACH  V.  JONES  et  al. 
(Oonrt  of  Ovil  Appeals  of  Texas.   Feb.  12, 
1898.) 

Tblbssik— DiLAT  IK  SBKDiira — Damaoks. 

1.  Damues  can  be  recovered  for  mental  an- 
guish arismf^  from  the  fact  that  the  funeral  of 
plaintifTB  wife  occurred  before  his  arrival,  be- 
cause of  delay,  notwlthBtanding  instructions 
for  speed,  in  transmitting  his  reply,  "We  will 
be  there  on  first  train,"  to  telegram  from  his 
brother-in-law  annoanclng  death  of  plaiotifTs 
wife  as  follows:  "Anna  is  dead.  Come,  tf 
not,  answer." 

^Tlie  claim  that  plaintitfa  brother-in-law, 
who  telefpaphed  to  plaintiff  the  death  of  bis 
wife,  saying,  "Come.  If  not,  answer,"  would 
have  delated  the  faneral  till  plaintiff's  arrival 
had  the  telegram  announciag  bis  coming  been 
delivered  promptly,  is  not  speculative,  and  does 
not  make  the  damages  for  dday  too  remote. 

Appeal  from  district  court.  Potter  county; 
H.  H,  WaUace.  Judge. 

Action  by  John  D.  Roach  against  Morgan 
Jones,  receiver,  and  others.  Judgment  for 
defendants,  and  plaintiff  appetUs.  Reversed. 

Browning  &  Madden,  for  appelant  Stan- 
ley, Spoonts  &  Thompson,  for  an^ees. 

TARLTON,  G.  J.  The  questirais  presented 
in  this  appeal  arise  iq>on  the  action  of  the 
court  in  snstelning  two  special  exceptions 
niged  1^  the  appellee  the  Vt  Worth  St  Driver 
City  Railway  Company,  (Operating  a  tdegraph 
line,  defendant  In  the  court  below,  to  the  pe- 
tition at  the  appellant,  plaintiff  therein.  The 
facts  disclosed  by  the  petition  are  sabstantlal- 
ly  as  followB:  On  February  14.  1886,  the 
l^aintiff  was  at  Amarillo,  Ter.   Late  in  the 
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aftemorai  of  that  day,  his  wife,  Anna  lUMich, 
died  at  the  residence  ot  her  brother,  S.  B. 
Jones,  at  JacksonTiUe,  Cherokee  county. 
Thereafter,  about  7  o'clock  p.  m.,  8.  E.  Jones 
delivered  to  the  appellee's  agent  at  Jackson- 
Tflle  a  telegram,  addressed  to  the  plaintiff  at 
Amarlllo,  reading:  "Anna  Is  dead.  Oome.  If 
not,  answer."  The  purpose  of  the  message 
was  to  Inform  the  plaintiff  of  the  death  of 
his  wife,  and  to  snmmon  blm  to  the  funeraL 
The  message  was  delivered  to  the  plaintiff  at 
Amarlllo  aboat  8:30  o'clock  a.  m.  of  February 
16th.  Upon  its  receipt,  abont  10  o'clock  a.  m. 
of  February  15th,  the  plaintiff  delivered  to 
the  appellee's  agent  at  Amarlllo  his  reply, 
directed  to  S.  E.  Jones  at  Jacksonville,  Tex., 
reading,  "We  will  be  there  on  first  train;" 
thus  informing  Joues  that  the  plaintiff  and 
his  little  boy,  the  son  of  the  plaintiff  and  his 
deceased  wife,  would  be  at  Jacksonville  on 
the  first  train  reaching  that  point  from  Ama- 
rlllo. When  this  message  was  delivered  to 
the  agent,  the  [dalntlff  urged  an  Immediate 
and  Q>eedy  delivery  to  the  addreuee,  Jones. 
He  notified  the  agent  of  the  Importance  of 
the  message,  and  of  a  speedy  and  immediate 
delivery  thereof,  and  asked  the  agent  what 
such  delivery  would  cost  '  The  latter  ad- 
vised the  plaintiff  that  if  he  wanted  an  Im- 
mediate delivery.  It  would  cost  75  cents,  but, 
if  not,  It  would  cost  05  cents;  whereupon  the 
plaintiff  paid  the  sum  of  70  cents,  stating  to 
the  agent  that  an  immediate  delivery  was  de- 
sired. Accordingly,  the  agent  agreed  to  Im- 
mediately and  speedily  transmit  the  message. 
The  plaintiff's  petition  proceeds  with  allega- 
tions substantially  as  follows:  "That  the  de- 
fendant, with  foil  notice  and  knowledge  that 
the  said  telegram  from  the  said  S.  E.  Jones 
to  plaintiff  was  to  Inform  him  of  the  death  of 
his  wife,  and  to  snmmon  him  to  her  funeral 
nnd  burial,  and  with  full  notice  and  knowl- 
edge that  the  said  telegram  and  reply  thereto 
to  the  said  Jones  was  to  Inform  him  of  the 
coming  of  the  plaintiff,  and  of  his  desire  to  be 
present  at  such  burial  and  funeral,  and  have 
their  said  tray  present,  that  he  might  see  his 
mother  before  her  burial,  and  with  full  no- 
tice and  knowledge  that  plaintiff  would  pro- 
ceed on  the  first  train  to  Jacksonville  with 
his  said  boy,  to  be  present  at  such  funeral 
and  burial,  did  carelessly  and  n^llgently, 
and  In  violation  of  his  said  contract  and  duty 
to  send  the  message  at  once,  and  speedily 
deliver  the  same  to  the  said  S.  E.  Jones,  fall 
and  neglect  to  transmit  and  deliver  tbe  same 
message  so  delivered  to  him  by  the  said 
plaintiff,  and  did  carelessly  and  negligently 
hold  and  delay  the  same,  without  the  knowl- 
edge and  consent  of  the  plaintiff,  and  without 
any  negligence  or  carelessness  whatever  up- 
on  the  part  of  the  plaintiff,  so  that  the  same 
was  not  delivered  to  the  said  S.  E.  Jones  for 
an  nnreasonably  long  time,  and  after  the 
burial  of  the  plaintiff's  said  wife,  to  wit,  abont 
noon  of  the  16tta  day  at  Febmary,  1896." 
Defendant  held  ttm  menage  In  its  ofiice  at 
Amarlllo  from  the  time  of  Its  deUvery  anta 


abont  8:40  o'dock  p.  m.  of  that  day,  and 
after  the  plaintiff's  wife  had  been  burled, 
about  6  o'clock  p.  m.  If  the  defendant  had 
d^lvered  the  message  as  it  had  contracted  to 
do,  It  could  and  would  reasonably  have  reach- 
ed Jones  long  prior  to  the  fnnerat  which 
would  have  been  postponed  until  after  the 
plalntlfTs  arrival  at  Jacksonville.  The  first 
train  leaving  AmarUlo  after  the  ddlvery  of 
the  message  at  about  10  o'clock  a.  m.  of  Feb- 
ruary 15th  was  the  early  morning  train  of 
February  IBth.  On  this  the  plaintiff  and  hla 
son  left  for  Jacksonville,  expecting  Jones  to 
have  received  the  telegram,  and  to  have  with- 
held from  burial  the  body  of  the  plaintiff's 
wife  until  they  should  arrive.  They  reached 
JacksonviUe  about  5  o'clock  a.  m.,  February 
17tb,  when  they  found  that  Jones  had  not 
received  the  message  until  about  noon  of  the 
preceding  6^^y.  Owing  to  the  dday  in  the 
transmission,  be  had  despaired  of  bearing- 
from  the  plaintiff,  and  had  caused  the  Inter- 
ment  to  take  place  about  6  p.  m.  of  February 
15th,  seven  hours  after  the  delivery  of  the 
message  to  the  agent  at  Amarlllo.  Had  the- 
message  been  promptly  delivered,  Jones  coul<l 
and  wonid  have  delayed  the  burial  until  the 
arrival  of  the  plaintiff.  Jones  desired  to  post- 
pone the  funeral  until  after  the  arrival  of 
plaintiff,  and  to  that  end  made  frequent,  bnt 
unavailing.  Inquiries  at  the  telegraph  ofiice 
at  Jacksonville  for  a  reply  to  Us  message. 
The  plaintiff  sought  damages  on  account  of 
mental  aigulsh  due  to  the  negligence  of  the 
defendant,  In  the  sum  of  $5,000. 

The  court  held,  on  the  seventh  special  ex- 
ception, that  the  petition  failed  to  show  diat 
the  damages  claimed  were  in  contemplation 
of  the  defendant,  or  that  defendant  could 
have  reasonably  anticipated  that  the  deUvery 
would  cause  the  postponement  of  the  burial, 
or  that  a  failure  In  delivery  would  prevent 
postponement.  The  court  also  held,  on  the 
eighth  special  exception,  that  the  all^tlon 
that  the  funeral  would  have  been  postponed 
If  the  plaintiff's  telegram  to  Jones  bad  been 
delivered  promptly  Is  speculative  and  con- 
jectural, and  the  damages  claimed  for  failure 
to  deliver  are  too  remote,  as  it  requires  the 
action  of  tiie  independent  will  of  Jones.  The 
fact  of  negligence  Is  conceded,  and  we  are 
restricted  to  a  conslderatlott  of  the  question, 
what  Is  the  measure  of  the  damages?  Can 
mental  anguish,  nnder  the  facts  pleaded,  be 
taken  Into  consideration  In  passing  upon  the 
extent  of  the  damages?  Under  the  rule  In 
the  Hadley-BaxeDdale  Case,  9  Ezch.  341. 
often  followed  In  this  state  (Telegraph  Co,  t. 
Linn.  87  Tex.  12,  26  S.  W.  490),  the  proper 
solution  of  this  question  win  depend  upon 
what  was  reasonably  within  the  contempla- 
tion of  the  parties  as  a  result  of  the  breach  of 
the  contract.  Was  the  mental  anguish  aris- 
ing out  of  the  derivation  of  the  plaintiff  firom 
attendance  at  the  funeral  fairly  within  their 
ctmtomplatlon  as  a  restilt  of  the  undisputed 
negllgmce?  If  so,  the  actlai  <tf  the  court  In 
sustaining  the  seventh  special  exception  was 
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erroneous.  Tb«  message  was  written  for  a 
porpoae.  "What  waa  that  purpose?  The  td- 
egram  shows,  and  the  petition  alleges,  that  It 
was  for  the  purpose  of  notifying  Jones,  the 
brotber-ln-Iaw  of  the  plaintiff,  that  the  latter 
wonld  leare  by  the  first  train  for  the  place 
of  the  Interment  What  was  the  purpose  of 
his  going?  His  wife  was  dead.  There  could 
reasonably  hare  been  no  othar  purpose  actu- 
ating him  In  sending  the  message  than  that  of 
securing  the  prlTlIege  of  attending  at  the  fu- 
eral.  How  could  this  be  accomplished?  Only 
by  postponing  the  funeral.  Hence  the  object 
of  the  message  was  to  secure  the  postpone- 
ment of  the  funeral,  to  the  end  that  the  hus- 
band might  beyond  peradTenture  secure  the 
presence  of  himself  and  his  son  thereat.  The 
company  was  reasonably  notified  of  this  pur- 
pose, and  of  the  fact  that.  If  the  husband 
should  be  deprived  of  the  privilege  which  be  j 
thus  Bought  to  secure,  he  would  naturally  ex-  \ 
perience  the  pain  and  anguish  which  be  | 
sought  to  avert.  It  is  true  that.  In  view  of 
tlie  former  message,  the  agent  of  the  com- 
pany might  hare  believed  that,  as  the  con- 
tents of  the  latter  were  but  confirmatory  of 
the  line  of  probable  conduct  already  Indl- 
4-ated  by  Jones,  the  sender  of  the  former, 
there  was  no  necessity  for  an  Immediate  de- 
livery of  the  second  message.  But  In  enter- 
taining this  belief  the  agent  was  acting  con- 
trary to  the  instructions  given  him  by  the 
plaintiff.  He  was  Ignoring  the  orgency  press- 
tHl  upon  his  attention  by  the  plaintiff,  and,  as 
the  sequel  shows,,  to  the  gi-eat  discomfiture 
of  the  plaintiff;  and  the  company  which  he 
represented  must  be  deemed  to  have  taken 
the  risk  of  the  necessity.  The  action  of  the 
court  on  the  eighth  special  exception  seems  to 
t>e  predicated  upon  the  decision  of  our  su- 
preme court  to  Telegraph  Co.  v.  Motley,  87 
Tex.  38,  41,  27  S.  W.  52,  In  which  it  was  held 
that  no  action  would  lie  "where  the  Inde- 
pendent action  of  three  different  Individuals, 
widely  separated  from  each  other,  must  Inter- 
vene between  the  negligence  of  the  telegraph 
«-ompany  and  the  result."  This  decision,  we 
think.  Is  clearly  distinguishable  from  the 
present  case.  Here  the  result  depended  upon 
the  condoct  of  Jones,  the  brother-in-law  of 
tbe  plaintiff,  and  the  original  actor  to  the  en- 
tire correspondence  by  telegram.  Ills  was 
the  conduct  which  the  plaintiff  sought  to  In- 
fluence, as  the  defendant  necessarily  knew. 
We  are  coostralaed  to  the  conciusion  that  the 
learned  Judge  erred  in  sustaining  the  two  spe- 
cial exceptions,  and  hence  the  judgment  will 
be  reversed,  and  the  cause  remanded.  It  Is 
00  ordered. 


GLASGOW  T  UEMBRIX. 
(Court  of  QtU  Appeals  of  Texas.   Feb.  12, 
1898.) 

IXPBACBMBICT  OF  WlT^tESS. 

Where  a  witneBR  teKtifiea  as  to  the  value  of 
flerviceii  xned  Cor.  and  on  crosB-examlnation 
states  that  be  paid  CL  a  certain  amouut  for 


similar  serrices,  evidence  In  contradiction  that 
C  was  paid  a  less  amount  Is  admissible. 

Appeal  from  C!lay  county  court;  Emmeft  Pat- 
ton,  Judge. 

Action  by  A.  0.  Hembree  against  John  Glas- 
gow. Judgment  for  ploUitlff,  and  defendant 
appeals.  Reversed. 

R.  D.  Welbome,  for  ai^iellant  Stlne,  Oies- 
natt  &  Hunt  and  L.  0.  Barrett,  tor  ai^lee. 

Reasons  for  Reversal. 

STEPHENS,  J.  This  suit  arose  In  the  Justice 
court,  and  was  founded  upon  a  claim  for  serv- 
ices rendered  by  the  appellee  to  appellant,  prin- 
cipally to  the  capacity  of  clerk  to  appellant's 
store  at  Charlie,  Clay  coimty,  to  18&4  and  1895. 
On  appeal  to  the  county  court  a  written  petition 
was  filed,  aitai^ing  the  amount  of  the  claim. 

The  fifth  assignment  of  error  complains  of  the 
exclusion  of  the  following  testimony  of  appel- 
lee's witness  E.  W.  Coleman,  which  appelant 
sought  to  elicit  on  cross-examination,  to  wit: 
"That  Harry  Dtum,  who  waa  a  witness  for 
idatotlff  to  this  cause,  «ily  paid  witness  Cole- 
man one  dollar  per  day  for  the  days  that  he 
actually  worked,  for  his  service  as  a  clerk  to  his 
store,  and  assistant  postmaster  at  Charlie,  day 
cotmty,  Tex.,  durii«  the  time  witness  worked 
for  said  Dimn,  and  that  this  was  during  the 
same  time  that  plaintiff  was  clerking  for  de- 
fendant at  Charlie,  and  that  witness  boarded 
himself."  The  objectton  to  the  evidence  was 
that  It  "miB  Immaterial  and  irrelevant,  and  not 
the  proper  way  to  prove  the  value  of  plaintiff's 
services."  Tbe  controverted  Issue  was  the  value 
of  appellee's  services,  and  upon  this  Issue  the 
witness  Dunn,  when  offered  by  appellee,  testi- 
fied as  follows:  "I  know  the  value  of  clerk  hire 
at  Charlie  to  1804  and  1895.  It  was  $50  per 
month."  On  cross-examination,  to  giving  the 
means  of  his  knowledge,  his  testimony  was  aa 
follows:  "I  know  what  clerk  hire  was  worth 
In  1S94  and  1895  at  Charlie,  by  what  I  paid  my 
clprks.  I  paid  B.  W.  Coleman  one  ddllar  per 
day  for  the  six  WOTktog  days  to  the  week,  when 
he  worked  for  me.  and  boarded  bim,  and  let 
him.  bare  his  goods  at  co»t."  In  reference  to 
the  yotmg  man  who  worked  for  him  t)efore  Cole- 
man, he  further  testified  on  cross-examination: 
"I  paid  him  $20  per  month,  and  txxirded  him. 
He  was  a  splendid  clerk,  and  an  experienced 
hand  at  the  business.  Board  was  worth  $16 
per  month.  He  helped  a  Uttle  arotmd  my  resi- 
dence; would  drive  iq>  the  cows,  such  as  that. 
Didn't  know  much  about  anything  except  to 
work  in  a  store.  These  were  the  only  two  men 
I  had  to  work  for  me,  and  the  only  ones  I  know 
what  they  got  for  services  to  stores  at  Oharile, 
except  what  Hembree  told  me  Glasgow  bad  paid 
Gallant."  Tbe  evidence  relied  on  by  app^ee 
to  establish  the  amouut  of  his  claim  tended  to 
show  that  the  value  of  his  services  approximated 
$50  per  month,  while  that  relied  upon  by  the 
appellant  tmded  to  show  that  it  did  not  ex- 
ceed $20  per  month.  The  Jury  allowed  him 
more  than  $20  per  mtmth,  and  even  more  than 
he  claimed  In  tbe  Justice  courU   In  dila  9ta» 
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of  fbe  ncoed,  we  Qilnk  that  appt^aat  Should 
have  been  allowed  to  contradict  the  witness 
Donn  by  the  testimony  offered  and  exdoded,  as 
It  would  have  had  a  toidency  to  weaken  tbe 
force  of  his  evidence  upon  the  main  Issue  In  the 
case.  Tbe  oltfectfons  made  and  aiu^ined  woe 
not  snfficlent  to  oKlude  this  evidence.  Tnie» 
the  nutter  In  which  ai^llant  soogbt  to  contra- 
dict Dunn  was  elicited  by  him  on  cross -examina- 
tion. But,  In  order  to  have  the  wltneaa  dlsdose 
the  baala  of  his  estimate  ot  the  value  of  appel- 
lee's sovlces,  it  became  necessary  for  appdlant 
to  elicit  tbls  evidence;  and  It  was  bis  light, 
after  the  witness  had  mode  known  to  the  jury 
the  ground  of  bis  esUmate,  to  contradict  bbn  in 
tiat  reqwct,  as  much  so  as  If  Qie  matter  had 
beoi  elicited  on  the  examination  In  chief.  It 
would  not  do,  because  a  vritness  states  a  con- 
duBlm  (whldi  an  estimate  of  value  necessarily 
Is),  to  deny  the  oppodte  party  tbe  right,  after 
tbe  grounds  of  the  conduakn  are  disclosed,  to 
show  hy  the  witness  himself,  or  by  any  ottier 
witness,  that  such  conclusion  Is  not  well  fonnd- 
ed.  It  Is  wen  settled  that,  while  a  party  of- 
fering a  witness  cannot  Impeach  his  general  rep- 
utation for  trutb,  he  may  yet  contradict  him  by 
another  witness.  Tbe  rule  Is  thus  stated,  and 
supported  by  Ibe  dtatltm  of  numerous  autborl- 
tln,lo  Itap^Je*8  Law  of  Wltuesses  (sectkm  214): 
"Although  a  party  may  not  discredit  his  own 
witness  by  testlmooy  as  to  his  general  character, 
he  may  give  evidence  to  contradict  any  particu- 
lar and  material  f&ct  to  which  the  witness  has 
testified.  He  may  show  ttiat  the  witness  is 
mlstakoi,  or  that  the  fiacts  are  different  tarn 
tbe  version  lie  gives  of  them;  1.  e.  fbr  the  pur- 
pose of  iq>holdhig  his  cause  of  action  or  defense 
(not  for  the  purpose  of  hnpeaching  the  witness), 
he  may  diow  how  the  ftct  really  Is." 

We  doubt  the  admissibility  of  the  evidence 
complained  of  In  tbe  fourth  assignment,  and  are 
Also  Indlned  to  the  opinion  that  the  witnesses 
Hawkins  and  Bridewell  snfflcIoiUy  qualified 
diemselveB  to  give  an  cvinlon  as  to  the  value  ot 
appdlee's  services,  though  we  are  not  to  be  un- 
derstood as  intimating  that  they  should  have 
been  permitted,  In  tbe  first  Instance,  to  state 
an  tliat  appdlant  sought  to  prove  by  theni,  to 
the  exclusion  of  which  the  sixth  error  Is  as- 
signed. We  are  also  of  the  opinion  that  the 
closing  argument  complained  of  should  not  have 
been  made,  but  whether  of  Itself  it  would  xe- 
gnire  fiie  Judgment  to  be  reversed  we  do  not 
now  undertake  to  decide.  For  tbe  error  pointed 
ont  in  the  fifth  assignment,  the  judgment  Is  re- 
versed, and  the  cause  remanded  fur  a  new  trial. 


80HINTZ  V.  HUME  et  al. 

(Court  of  OMl  Appeals  of  Texas.  March  2, 
1888.) 

Dismissal— Rkimstatbue  NT. 

A  motion  by  plointiS  to  reinstate  his  case 
upon  tbe  doeltet  was  properly  denied,  where  the 
case  was  dismissed  at  the  request  of  his  at- 
torneys, l>ecause  of  plaintiff  a  InexcuaaUe  neg- 
lect to  attend  the  trial  and  testify. 


Appeal  fn>m  district  conrt;  Travla  county; 
B.  n.  Brooks,  Judge. 

Action  by  H.  V.  Schtnta  against  J.  L.  Home 
and  others.  From  an  order  denying  a  motion 
by  plaintiff  to  reinstate  tbe  case  on  tbe  dock- 
et, he  appeals.  Affirmed. 

S.  C.  Walk>:r  and  Ho^  ft  Bobertaon,  for  sl^ 
pellanL  Geo.  F.  Pendexter  and  Walton  ft 
Hill,  for  appellees. 

FISHER,  C.  J.  This  is  an  ^peal  from  an 
order  of  the  court  below  In  refusing  to  rein- 
state this  case  upon  the  docket,  after  it  was 
dismissed  at  the  request  of  tbe  appellant 
Tbe  appellant  througn  his  attorneys,  and  at 
the  time  of  his  absence,  on  the  <^1  of  tbe 
case  in  the  court  below,  on  tbe  morning  of 
the  18tb  of  March  last,  announced  ready  for 
trial,  though  tbe  attorneys  at  tbe  time  kuew 
that  the  evidence  of  the  plaintiff  In  person 
was  material  to  bis  case,  but  they  expected 
that  he  would  be  present  Iwfore  the  trial  con- 
cluded, and  would  then  testify  as  a  witness  in 
the  case.  Tbe  plaintiff,  at  a  previous  day  of 
tbe  term,  when  tbe  case  was  set  for  trial,  en 
tbe  18tb  of  March,  was  absent  from  Travis 
county,  and  his  attorneys  expected  then  tliat 
he  would  be  present  at  the  trial,  and  tbey 
took  prompt  steps  to  notify  blm  by  letter  and 
by  telegram,  prior  to  tbe  IStfa  of  March,  that 
tbe  case  would  be  called  for  trial  on  that 
day,  and  it  seems,  from  the  facts  stated  in 
tbe  record,  that  tbey  exercised  the  utmost  dil- 
igence In  order  to  procure  the  attendance  of 
tbe  plaintiff.  The  attorneys  of  tbe  appellant, 
again  on  the  morning  of  the  18th,  by  a  tele- 
gram, notified  tbe  plaintiff,  who  was  then  at 
Gonzales,  to  Immediately  come  to  Austin,  and 
so  arranged  by  telegram  to  furnish  him  mon- 
ey at  Gonzales  sufficient  to  pay  his  expenses 
to  Austin.  The  plaintiff  received  that  tele- 
gram about  11:30  a.  m.  on  tbe  18th.  and  the 
train  leaving  Gonzales,  which  be  should  take 
In  order  to  reach  Austin,  left  there  at  about 
12:40  p.  m.  He  was  notified  by  the  telegram 
received  by  him  that  the  money  necessary  to 
pay  bis  expenses  would  be  furnished  him  by 
a  bank  in  Gonzales.  If  be  had  left  Gonzalez 
on  the  12^10  train,  be  would  have  reached 
Austin  that  night  about  11  o'clock,  and  could 
have  been  here  on  the  19th  of  March.  The 
case  was  still  upon  trial  on  tbe  10th  of  March, 
and.  If  he  had  reached  Austin  on  the  night 
previous,  bis  testimony  could  have  l>een  fur- 
nished before  the  trial  concluded-  When  he 
received  the  telegram  at  Gonzales  he  did  not 
present  it  to  the  bank,  as  he  was  Instructed, 
before  the  train  left  Gonzales,  and,  if  he  bad 
called  at  tbe  bank,  be  would  have  received 
the  money  necessary  for  his  expenses  to  Aus- 
tin. He  bad  over  an  hour's  time  from  th<.> 
time  that  he  received  the  dispatch  In  which 
he  could  have  boarded  tbe  12:40  train  leav- 
ing Gonzales,  and  it  is  clear  that,  if  he  had 
done  so,  he  could  have  reached  Austib  In  timv 
to  furnish  his  testimony.  His  failure  and  re- 
fusal to  obtain  the  money  from  the  bank. 
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u  requested  In  the  telegram,  and  to  leare 
Qonzales  on  the  12:40  train.  Is  inexcusable, 
and  no  other  conclaslon  can  be  reached  but 
that  his  failure  to  be  present  at  the  trial  was 
•owing  to  hla  own  neglect,  as  stated,  In  ex- 
«rcislng  reasonable  diligence  to  reach  Aus- 
tin. On  the  19th,  when  the  attorneys  for 
the  appellant  discovered  that  he  was  not 
present,  thej  presented  a  motion  to  continue 
the  case  or  postpone  It,  in  order  to  give  the 
-plaintiff  time  to  be  present  at  the  trlaL  The 
court  oremiled  this  motion,  and  thereupon 
the  plaintiff  took  a  nonsuit  Thereafter  the 
plaintiff  made  a  motion  to  reinstate  the  case, 
nnd  the  refusal  to  do  this  is  the  ground  of 
appellant's  complaint  In  this  court.  From  the 
facts  as  stated,  we  find  no  error  In  the  judg- 
ment and  It  is  afllrmed.  Affirmed. 


LOVB  «t  al.  T.  RSMPE  et  al. 
tOoart  of  OIyU  Appeals  of  Ttexas.    Feb.  16^ 
1898.) 

CovTUOT  IK  Wunxe— Waitbk  or  Taaiu— Bti- 
DmoB— CkntOLusiONs  or  Vixn  a.wd 
Law— Rktibw. 

1.  It  is  error  to  admit  eridence  showing  a 
waiver  of  the  terms  of  a  written  building  con- 
tract, or  the  Talne  of  changes  made  thcreno- 
dcr,  where  it  provides  tStMt  aD  changes  shonld 
be  done  withoat  extra  charge,  nnleM  agreed  to 
in  writing,  and  plaintiff  does  not  allege  a  waiv- 
er of  the  terms. 

2.  Appelant  cannot  be  deprived  of  his  rl^t 
to  ooiKlDBlons  of  law  and  fact  because  at  »\- 
iegei  lack  of  time  of  the  trial  judge  to  prvsre 
them. 

Appeal  from  dtotrtct  oonrt,  Hwrie  ooanty; 
John  O.  Tbd,  Judge. 

Suit  by  B.  H.  Bempe  and  othm  against 
Mrs.  EllB  Love  and  husband.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Re- 
versed. 

W.  O.  Love,  for  appellants.   Tteckabeny  ft; 

Tackaberry,  for  appellees. 

XBILL,  J.  This  suit  was  brought  by  the 
■appellee  against  Mrs.  Ella  Love  and  her  hus- 
band, W.  G.  Love,  to  recover  an  alleged  bal- 
ance of  $1,268.36,  averred  to  be  due  from  Mrs. 
Love  to  the  appellee  upon  a  written  contract 
to  build  a  house,  entered  into  between  Ella 
Love,  who  was  then  Mrs.  Ella  Wilson,  a  feme 
sole,  and  the  ai^ellee,  who  contracted  with 
her  to  construct  said  building,  An  attach- 
ment was  sued  out  by  appellee  against  and 
levied  upon  the  property  of  Mrs.  EUa  Love", 
for  the  purpose  of  securing  the  amount  of  the 
alleged  indebtedness.  The  appellants  an- 
swered (1)  by  general  denial;  (2)  by  pleading 
payment;  (3)  by  a  cross  bill,  wherein  they 
daimed  damages  on  account  of  appellee's  fail- 
ure to  construct  the  building  according  to  the 
plans  and  specifications,  and  for  wrongfully 
suing  out  the  attachment.  The  case  was 
tried  without  a  Jury,  and  Judgment  rendered 
In  favor  of  appellee  against  appellants  jointly 
for  the  sum  of  $308,  together  with  a  fore- 


closure of  the  attachmrat  Hen,  and  against 
appellants  on  their  cross  bill,  from  vfaldi 
judgment  we  have  this  appeal. 

The  appellee's  counsel,  over  objections  of 
appellants,  aabed  the  plaintiff,  while  on  the 
stand  as  a  witness  on  his  own  behalf,  the 
following  questions:  "State  whether  or  not 
the  extra  work  as  shown  by  the  items  and  ex- 
hibits attached  to  your  petition  was  perform- 
ed by  you,  and,  If  so,  state  the  reasonable 
value  of  such  work;"  to  which  question  and 
the  answer  sought  to  be  obtained  thereby 
the  appellants'  attorney  objected,  because  the 
contract  declared  on  by  the  plaintiff,  and  in 
accordance  with  which  he  alleged  said  build- 
ing was  constructea,  provides  that  tbe  owner 
should  at  any  time  have  the  right  to  make 
any  alterations  or  deviations  from  the  draw- 
ings and  spedflcatlons  without  any  additional 
charge  over  and  above  the  contract  price, 
except  that  the  cost  of  such  alterations  and 
deviations  be  agreed  upon  in  writing  at  the 
time  that  such  work  was  done;  and  because 
there  la  no  auctions  in  the  plaintiff's  plead- 
ings setting  up  a  waiver  of  said  provision  in 
said  contract  by  said  defendant  Ella  Love; 
and  that,  therefore,  no  recovery  could  be  bad 
for  any  such  dianges  or  alleged  extra  work, 
and  said  testimony  was  therefore  Irr^evant, 
incompetent,  and  immaterial  to  any  Issue  in 
the  casa  These  objections  were,  by  the  « 
court,  overruled,  and  the  pbUntlff  was  per- 
mitted to  testify  as  to  the  changes  and  alter- 
ations of  said  building  as  set  out  in  his  peti- 
tion, to  all  of  which  said  defendants  at  the 
time  excepted.  The  admission  of  this  testi- 
mony over  the  objections  of  appellants  is  as- 
signed as  error.  The  contract  sued  upon 
contains  the  provisions  as  to  alterations  or 
deviations  from  the  drawings  and  specifica- 
tions recited  In  the  objection  to  the  testimcmy, 
and  tha«  vras  no  allegation  In  appellee's 
pleading  setting  up  a  waiver  of  such  provi- 
sions. Tbe  appellee  b&vlng  declared  upon  a 
written  contract,  which  provides  that  all  ex- 
tra work  and  changes  made  on  the  building 
for  the  GffiDtract  price,  for  which  appellee  sues, 
should  be  done  without  additional  charge 
above  the  contract  price,  unless  such  addition- 
al charges  were  agreed  to  In  writing  at  tbe 
time  the  work  was  done,  and  such  stipula- 
tions having  been  pleaded  as  a  defense  to  the 
suit,  and  the  appellee  not  having  alleged  a 
waiver  of  such  stipulations  In  tbe  contract, 
any  evidence  tending  to  show  such  a  waiver, 
or  tbe  value  of  such  changes,  is  Irrelevant 
and  Immaterial,  and  should,  upon  tbe  objec- 
tions of  appellants,  have  been  excluded.  In- 
surance Co.  V.  Brown,  82  Tex.  631,  18  S.  W. 
713;  Insurance  Co.  v.  Lacrolx,  45  Tex.  170; 
Banking  Co.  v.  Stone,  49  Tex.  4;  Cooper  v. 
Loughlln,  75  Tex.  624,  13  S.  W.  37;  Banking 
Co.  v.  Butchlns,  58  Tex.  68;  Eltlng  v.  Day- 
ton (Sup.)  17  N.  T.  Supp.  849. 

The  contract  upon  which  applies  sued  did 
not  requhre  the  appellant  BDa  Lore  to  pay 
any  sums  of  money  vhatever  on  account  of 
the  constmctlon  of  said  building  save  and 
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except  upon  sncb  estimates  as  might  be  Is- 
sued bj  the  architect  in  charge  of  the  con- 
stiuction  of  the  same.  Tlie  testimony  was 
undisputed  tbat  Mrs.  Lore  had  paid  all 
amounts  upon  the  estimates  Issued  by  said 
architect,  and,  there  being  no  allegation  lb 
appellee's  petition,  and  no  evidence  that  any 
estimate  for  any  amount  bad  ever  been  Is- 
sued by  the  architect  which  was  not  paid  by 
nppellnnts.  the  assignment  of  error  which  com- 
plains of  the  Judgment  In  favor  of  appellee  Is, 
In  our  opinion,  well  taken.  Michaelis  v. 
Wolf,  136  111.  68,  26  N.  B.  384;  MUls  v.  Weeks, 
21  111.  501;  McNamara  v.  Uarrlson,  81  Iowa, 
486,  46  N.  W.  976. 

Upon  the  day  and  Immediately  after  the 
judgment  was  rendered  against  them,  appel- 
lants made  a  motion  In  writing  for  the  court 
to  prepare  and  file  separate  conclusions  of 
low  and  fact  upon  which  the  Judgment  ap- 
pealed from  was  rraidered.  This  motion  was 
refused  by  the  coiu't  upon  the  ground  that  It 
did  not  liave  sulhclent  time  to  comply  with  It 
The  refusal  of  the  court  to  file  snch  conclu- 
sions Is  made  the  basis  of  an  assignment  of 
error.  There  being  a  statement  of  facts  in 
the  case,  If  It  wefe  practicable  for  us,  upon 
examination  of  It,  to  deduce  therefrom  such 
conclusions  as  would  sustain  the  Judgmoit 
appealed  from,  we  should  do  so;  bnt  from  an 
m  examlaation  of  the  statement  of  facts  we 
find  it  Impossible  to  find  such  conclnslons,  or 
oven  conjecture,  what  were  the  findings  of 
fact  by  the  trial  court  upon  which  Its  Judg- 
ment is  based.  It  was  the  right  of  api>el- 
lantfl  to  have  the  trial  court's  conclusions  of 
fact  and  of  law  reviewed  on  appeal,  and,*  as 
this  court  Is  unable  to  conjecture  what  such 
conclusions  were,  they  have  been  deprived  of 
that  right  by  the  failure  of  the  trial  Judge  to 
Ale  such  conclusions,  and  we  do  not  think 
the  lack  of  time  to  perform  this  duty  by  the 
trial  Judge  should  derive  appellants  of  that 
right.  In  the  absence  of  the  findings  or  con- 
clusions of  fact  and  law  by  the  trial  court,  it 
is  Impracticable  for  us  to  discuss  Intdllgently 
the  remaining  assignments  of  error.  On  ac- 
count of  the  errors  indicated,  the  Judgment  of 
the  district  court  Is  reretBed.  and  the  cause 
remanded. 


P.VOL  V.  CHENAULT  et  ux.  (DTTDUEY  et  nx., 
Interveners). 

(Court  of  CIvU  Appeals  of  Texas.    Feb.  10. 
1898.) 

Objbotiohs  to  BviDBKCB— Copt  or  Deed— Stat- 

TTES  or  FOKBION  STATE— FRIBDMPTIONS 

— Cakcbllation  otDbbd. 

1.  Where  a  question  was  asked  about  an  en- 
tire conversation,  part  of  which  was  irrelernat, 
but  the  witness  confined  himself  to  the  rele- 
vant portion,  the  overruling  of  an  objection  to 
the  answer  was  not  error, 

2.  A  copy  of  a  deed  of  land  In  one  sta  e  la 
inadmissible  in  the  court  of  another  s~ate, 
though  certified  by  the  ofiicial  custodian  oi  the 
records  in  the  former  state,  if  there  ia  no  seal  to 
the  certificate. 


8.  The  legal  effect  of  a  deed  is  a  matter  tor 
the  court  to  determine. 

4.  In  the  absence  of  any  proof  of  the  law  of 
another  state  with  regard  to  deeds,  the  pre- 
sumption is  that  it  is  the  same  as  In  the  state 
where  the  salt  is  tried. 

5.  An  allegation,  in  a  suit  to  rescind  an  ex- 
change of  land,  that  laud  conveyed  to  plaintiff' 
was  worthless,  is  supported  by  evidence  that 
there  was  no  such  land  in  exlatence  as  that 
described  in  the  deed. 

6.  Where  a  piaintiS  aslcs  for  a  rescission  of 
a  trade  of  land,  and  to  be  reinstated  to  the 
Isnds  conveyed  by  him.  he  must  restore  defend- 
ant to  his  wiginal  posaession. 

7.  The  court  of  one  state  has  not  the  pow<>r 
by  decree  to  compel  the  cancellation  of  a  deed 
to  land  in  another  state. 

Appeal  from  district  conrt,  HID  oonntr;  J. 
M.  Hall,  Judge. 

Action  by  Harvey  Chauvlt  and  wffe- 
agalnst  J.  M.  PauL  L.  O.  Dudl^  and  wlte 
intervened  as  defendants.  From  a  Judgment 
for  plalntlflTs,  defendant  Panl  appeals.  Re- 
versed. 

McElnnon  &  Goritcm,  Cor  i^ipellant  Smith. 
Wear  &  PhllU^  for  a^ieUeeB. 

JAMES.  O.  J.  AM>ellee  Harv^  Ofaenault 
and  appellant  made  an  exchange  of  lands; 
the  former  receiving  a  deed  purporting  to- 
convey  a  tract  of  about  6,000  acres  1b  Fen- 
trew  conn^,  Tenn.,  and  the  latter  receiving 
a  conveyance  of  certain  land  In  Hill  county, 
and  cataln  money.  This  suit  was  brought 
by  Harvey  (Renault  and  wife  against  Paul.  In^ 
the  district  court  of  Hill  county,  to  rescind 
the  transaction  for  fraud  alleged  to  have  been 
committed  therein  by  Paul;  and  a  prayer  wa* 
made  that  the  trade  be  dedared  null  and- 
void,  and  his  deed  to  Panl  for  the  land  In 
HUlsboro  be  canceled;  that  plaintiff  have 
Jodgment  fOr  the  sum  of  $800.  that  had  been 
paid  in  money,  and,  In  the  alternative,  ft»r 
Judgment  for  the  difference  between  the  value 
of  the  land  in  Tennessee  and  the  Hlllsboro- 
land.  to  be  decreed  a  lien  on  the  Tennessee 
land,  and  for  foreclosure  thereof,  with  writ  of 
possession;  and  that,  If  plaintiff  was  not  en- 
titled to  relief  as  al>ove  prayed  for,  he  asks- 
that  If  the  covenants  and  agreements,  or  any 
of  them,  In  the  deed  from  defendant,  have 
been  broken,  he  have  Judgment  for  an  amount 
equal  to  the  value  of  the  consideration  pal<t 
by  plaintiffs  to  defendant,  and  that  the  same 
be  declared  a  Hen  on  the  Tennessee  land,  etc. 
The  answer  consisted  of  a  general  demurrer 
and  general  denial.  It  appears  that  L.  G. 
Dudley  and  wife  Intervened,  setting  np  title 
under  Paul  to  one  lot  In  the  Hlllsl>oro  prop- 
erty; but  there  to  no  question  here  touching 
the  Interveners,  nor  are  any  of  Interveners' 
pleadings  in  the  record.  There  was  a  gener- 
al verdict  for  the  ^)lalntl(t,  as  follows:  "We, 
the  Jury,  find  for  the  plaintiff,  and  against 
the  Interveners,  L.  Q.  and  H.  W.  Dudley." 
Upon  this  verdict  th6  court  gave  plaintiff  a 
Judgment  for  the  HUlsboro  land,  and  made  a 
decree  canceling  the  deed  to  defendant  for 
the  land  In  Tennessee,  and  gave  plalntUt  a 
further  Judgment  for  ^00  In  mmnjt  wbkli 
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appellee  confesses  was  not  aatborlzed  by  ttae 
verdict 

The  flnt  assignment  !■  that  pUtlntUF  was 
permitted  to  testify  to  a  atatemwt  made  to 
him  by  P.  L.  PhUllpi.  It  appears  that  ap- 
pellants* counsel  asked  plaintiff,  who  was  tes- 
titylDg,  what  imiiiiry  he  had  made  of  Phil- 
lips (Oie  r^;lstrar  of  deeds  fw  Fentress  coun- 
ty. Tenn.,  whose  certificate  appeared  to  an 
abetraet  of  title  In  qnesflon).  and  what.  If 
anything,  Phinips  said  In  reference  to  mak- 
ing said  cerUflcate,  and  witness  answered 
that  Phillips  said  he  did  not  make  the  certifi- 
cate, and  that  the  same  waa  a  fraud.  There- 
upon plaintiff's  counstf  adted  for  all  that  Phll- 
llps  said  In  the  same  conrersatlon  about  the 
certificate.  The  answer  was  objected  to,  bat 
we  find,  on  examination  of  the  statement  of 
facts  (notwithstanding  what  may  appear  In 
the  UU  of  exceptions),  that  the  answer  of  the 
witness  rdated  only  to  what  PhlDIps  said  of 
the  certificate; 

The  second  asslgnmoit  la  that  the  court 
erred  In  admitting  In  erldence  copies  of  deeds, 
aa  bearing  on  defendants  title  to  the  land 
conreyed  to  plaintiff.  The  bOl  of  exceptions 
diowB  that  these  documents  were  certified  to 
by  the  offldal  custodian  ttf  tiie  records  In  Ten- 
nessee,  but  without  any  seal  to  bis  oertlfi- 
cate,  and  they  were  objected  to  because  not 
pnq>eriy  certified.  We  cannot  conceive  upon 
what  ^Inclide  tbey  were  admitted.  It  waa 
fudlspensable  for  plaintiff,  to  mtitle  bbnsetf 
to  a  canceHatkm  of  tile  trade  (one  of  the 
grounds  upon  which  the  case  was  submitted 
being  lliat  the  title  waa  not  good,  as  repre- 
sented), to  trove  tbe  fact,  and.  If  so  required 
by  defendants  objectloii,  to  prore  tbe  t&ct  by 
proper  testimony.  The  Instruments,  aa  of- 
fered, should  not  hare  been  admitted. 

By  tbe  fourth  assignmoit  It  is  contended 
that  there  was  no  testimony  whaterer  to  war- 
rant the  submission  of  tbe  Issue,  of  false  rep- 
resentations aa  to  ttie  kind  and  quality  of  the 
land  conreyed  by  defendant  to  plaintiff.  The 
evldoice  does  not  make  audi  Issue,  and  It 
requires  no  dtatlon  of  anything  to  show  that 
It  should  not  hare  been  submitted.  In  ref- 
erence to  the  fOurUi  proposition,  we  are  un- 
able to  detect  In  It  a  pn^usltion.  In  refer- 
oice  to  the  fifth  prq;>oidtlon,  It  se^s  to  us 
that  tbe  court  misunderstood  the  abstract  of 
title  referred  to  In  the  charge,  In  stating  that 
It  showed  ft  link  missing  In  the  chain  of  ti- 
tle. As  to  the  other  pnqMSltlons,  we  will 
state  tbat  the  legal  effect  of  documents  con- 
cerning tltie  Is  a  matter  for  Uie  court  to  deter- 
mine, and,  In  tbe  absence  of  any  proof  of 
the  laws  of  another  state,  the  presumption  Is 
that  tbe  law  there  Is  tbe  same  as  here. 

The  jiedtlon  avored  that  defendant  repre- 
sented that  the  land  In  Tennessee  was  valu- 
aUe.  and  tbat  be  bad  a  perfect  title  thereto, 
but  It  does  not  av^r  that  there  was  no  such 
land.  It  might  posslUy  be  Implied  from  the 
terms  of  the  petition  that  there  was  such 
land,  although  there  Is  no  allegatl<m  to  that 
effect    Eh-idence  was  Mtrodnced  on  the  tri- 


al, without  objection,  tending  to  abOw  tbat 
there  was  no  land  In  existence  as  described 
In  tile  deed.  It  aeema  to  us  that  the  nonex- 
istence of  what  was  described  In  the  deed 
would  constitute  a  want  of  title  thereto,  and 
was  admissible  under  tbe  allegation  that  de- 
fendant's title  to  what  he  couT^ed  to  {dalntlff 
was  worthless.  But  we  do  not  agree  with 
ai^Eidlee's  contention  that  this  fact  so  dearly 
appeared  as  to  admit  (HT  no  other  verdict  than 
the  one  rendered. 

In  new  of  another  trial,  we  win  state  that 
plaintiff  cannot  have  a  rescission  of  the  trade, 
and  be  reinstated  to  the  land  conveyed  by 
blm  to  appellant  unless  he  restore  appdiant 
to  his  original  position.  He  offers  to  do  tills 
In  his  petition,  and  the  court  tmdertook  to 
satisfy  this  requirement  of  equity  by  a  de- 
cree conceling  the  deed  to  the  land  In  Ten- 
nessee. We  are  of  opinion  that  tbls  provision 
was  Ineffectual.  The  court  bad  no  power  to 
affect  by  Its  decree  the  title  to  land  In  another 
state.  Morris  v.  Hand,  70  Ter.  481,  8  8.  W. 
210,  and  cases  dted.  It  waa  necessary  In  this 
case  tbat  It  should  have  appeared  to  the  court 
at  tbe  time  tbat  plaintiff  was  In  portion  to  re- 
linquish what  tbe  deed  to  defendant  pur- 
ported to  convey  to  him,  and  tiiat  such  reoon- 
Teyanoe  should  have  been  made,  befbre  be 
could  have  a  decree  of  resdsrion.  It  Is  not 
necessary  to  consider  the  other  aarignments. 
Berersed  and  remanded. 


MORTON  T.  SMITH  et  aL 
(Oonrt  of  Civil  Appeals  of  Texas.    Feb.  16, 
1888.) 

CaATTBL  HOB-IOAOBS— FaiLOBI  TO  IkDBX— IltiAU^ 

ITT  or  OFrioiB— QuBSTioKS  roa  Juht— Pbit- 
ix-BOBD  GoiiinnricjLTiORB~BviDB:(OB. 

1.  Where  the  conntj  clerk  kept  a  special  in- 
aex  for  the  chattel  mortgage  record,  oDe  wh» 
had  been  damaged  by  failure  to  enter  tiierdn 
th^  filing  of  a  certain  mortgage  was  entltied  to 
complain,  though  sach  officer  also  kept  a  file 
index,  in  which  was  entered,  at  the  time  of  Sl- 
lag,  the  names  of  grantor  and  grantee,  in  re- 
verse order,  the  kind  of  instrument,  the  date 
thereof,  and  the  date  of  filing,  and  In  which  tiie 
mortgage  in  qaestion  was  dnly  entered. 

2.  An  action  against  tue  county  clerk  and  hts 
sureties,  wherein  it  appeared  that  the  Index  to 
tbe  chattel  mortgage  record  kept  by  such  clerk, 
and  to  which  plaintiff  had  been  referred,  fail- 
ed to  disclose  tne  existence  of  a  certain  cnattel 
mortgage,  which  had  been  duly  filed,  and  that 
such  failure  occasioned  damage  to  plaintiff, 
should  have  been  submitted  to  the  jury. 

3.  Statements  of  a  party  to  nn  action  to  hia 
attorney,  heard  by  an  employe  of  such  attor- 
rey,  were  not  prirlleged,  where  the  witnefif* 
waa  not  a  medium  of  communication  between 
such  party  and  his  attorney. 

Error  from  district  court,  Bexar  eoun^;  J. 
L.  Camp,  .Tudge. 

Action  by  W.  T.  Morton  against  Thad.  W. 
Smith  and  others.  There  was  a  Judgment  In 
favor  of  defendants,  and  plaintiff  brings  er- 
ro^.  Reversed. 

James  Kentledge,  tot  i^lntlff  In  error.  Up- 
a&d,  Bergstrom  &  Newton,  for  defendants  In 
er^. 
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JA>fBS,  C.  J.  The  action  Is  by  Morton 
a^ralnat  the  county  clerk  of  Bexar  couoty  and 
his  svretles  for  damaj^es  alleged  to  have  been 
•uBtalned  by  plaintiff  from  the  fact  alleged 
that  the  Index  kept  tn  the  ooonty  clerk's  of- 
fice, In  reference  to  the  reglatratton  of  chattel 
mortgages,  failed  to  disclose  a  mortgage 
which  existed  on  certain  pta^onal  property  at 
the  time  plaintiff  took  hta  mortgage,  where- 
in y  plaintiff  alleges  he  lost  mo«t  of  his  debt; 
and  plaintiff  alleges  the  further  fact  that, 
when  he  went  to  the  clerk's  office  to  ascertain 
if  there  was  any  previous  Incumbrance  on 
the  property,  he  asked  the  clerk's  deputy  as 
to  the  existence  of  an}  such  prior  mortgage 
on  file  or  on  record,  and  he  was  directed  by 
the  d^uty  bo  examine  the  chattel  mwtgage 
Index,  which,  as  before  sbated,  failed  to  dis- 
close any  such  mortgage.  There  was  evl< 
dence,  as  we  understand  the  record,  that  the. 
prior  mortgage  was  entered  In  the  chattel 
mortgage  record  book,  and  a  special  Index 
was  kept  In  connection  with  this  book,  but 
said  prior  mortgage  had  not  been  placed  on 
this  Inder  when  plaintiff  applied  to  the  dep- 
uty; and  plaintiff  testified  that  the  deputy 
replied  that  he  did  not  know,  and  directed 
him  to  the  chattel  mortgage  records,  pointing 
to  them,  with  the  result  indicated.  There 
was  eridence,  also,  that  the  derk,  in  addition 
to  the  chattel  mortgage  Index  aforesaid,  kepi 
in  his  office  what  was  known  as  a  file  Index 
or  file  record.  It  was.  arranged  in  sections. 
All  the  ■  Instruments  tn  which  the  grantor's 
name  begins  with  "Q"  are  placed  under  the 
heading  of  "G,"  and  so  on  with  every  other 
letter  in  the  alphabet.  Every  Instrument  filed 
In  Che  office  Is  entered  In  this  book  at  the  time 
of  filing,  and  it  showed  the  name  of  the 
grantor  and  grantee  (in  reverse  order,  being 
a  reverse  Index  or  record),  kind  of  Instru- 
ment, date  of  filing  same,  and  the  amount  of 
the  fee.  Tlie  prior  mortgage  In  this  case  ap- 
pears upon  said  book  thus:  "Name  0.  Hilde- 
brandt  Chattel  Mortgage.  Date  of  Instru- 
ment July  25,  1893;  recorded  July  26;  filed 
July  25,  1893,  6%  p.  m.  2S  cts.  fee."  It  also 
appears  thus  In  the  reverse  form,  giving  the 
name  of  the  grantee,  Jos.  Dietrich  &  Co., 
first.  The  original  of  this  mortgage  had  ever 
since  Its  filing  been  on  file  In  tbe  office.  It 
was  not  otherwise  Indexed  In  any  manner. 
Article  8331  of  the  Bevlsed  Statutes  of  1886 
<ldentlcal  with  the  provision  In  force  in  1883) 
requires  the  cl^k  to  keep  a  chattel  mortgage 
book.  In  which  such  instruments  are  to  be  en- 
tered in  a  certain  manner,  and  It  concludes 
by  requiring  an  Index  thereof  to  be  kept  In 
the  manner  as  required  of  other  records.  It 
may  be  that  this  does  not  require  a  separate 
index  of  this  book  to  be  kept,  and  that  if 
anything  t2iat  answered  for  an  Index  em- 
t>raced  sudi  instruments  it  would  be  sufficient 
We  do  not  think  we  are  called  on  to  decide 
this  question.  In  this  case  the  file  record 
was  not  evidently  intended  or  regarded  aa 
the  Index  to  the  record  oi  chattel  mortgages, 
Cor  It  was  not  »  kept,  and  ft  special  Index 


wftk  in  fact  provided  and  kept  for  that  book. 
This  latter.  It  seems  to  us,  muat  be  regarded 
as  the  index  applying  to  eacb  record,  and 
the  one  which  any  person  would  and  could 
rely  on.  A  person  wishing  to  consult  that 
record  would  naturally  be  governed  by  the 
Index  found  In  connection  with  it,  and  a  fail- 
ure to  properly  keep  such  Index  woxdd,  we 
think,  entitle  him  to  complain.  If  be  waa  mis- 
led thereby  and  sustained  damage.  The  case 
that  plaintiff  aUegra  and  supports  by  his  tes- 
timony Is  that  the  deputy  clerk  directed  him 
to  examine  this  chattel  mor^pige  record  and 
index  for  existing  montgages,  and  tlutt  Uie 
failure  of  tbe  index  to  show  the  previoos 
mortgage  occasioned  him  damage,  and  It 
seems  to  us  that  there  was  a  case  which 
should  have  been  submitted  to  tbe  Jury.  The 
testimony  of  E.  E.  Stephenson  was  not  priv- 
ileged. He  stated  that  In  lS9i  he  was  in  the 
employ  of  Mayfield  and  Barney,  attorneys  at 
law,  as  stenographer  and  clerk,  and  heard 
plaintiff  make  certain  statements  to  Mr.  Bur- 
ney  about  a  mortgage  on  property  of  Hilde- 
brandt,  and  he  waa  sillowed  to  testify  to  such 
statements.  The  privilege  only  extends  to 
the  attomey  and  persons  who  are  tbe  media 
of  commnnlcatlon  between  the  client  and  the 
attorney.  Undwh.  Ev.  I  168.  It  appears 
that  the  witness  was  not  In  any  manner  a 
medium  of  commnnlcation  between  ptolotlff 
and  tbe  attorney.  It  could  as  well  t>e  claim- 
ed &at  the  role  would  attend  to  the  emjdoy« 
who  sw^t  the  attmiey'B  floor.  BewHd 
and  remanded. 


T&IPLETT  V.  HORBIS  et  aLi 

(Coart  of  Otril  Appeals  of  Texas.  Jan.  22, 1888.) 

Sales— Wbohoful  ATTicHMBin— OosTraastosi— 
AoTHoitiTT  or  Aoix^Paoor— AmtDBD  Pan- 
Tioif  — Suffm  (»  IdimATioa  —  Pamih  *s 

AOTIOM. 

1.  An  Insolvent  encuted  a  UIl  of  sale  of  part 

Of  his  stock  Of  goods  to  the  agent  of  creditors. 
Id  payment  of  melr  claims,  and  possession  was 
ven  at  the  same  time.    It  was  agreed  that  sn 
ventory  should  be  tak«i,  and  whatever  snr- 

EIds  there  was  after  paying  the  debts  was  to 
e  returned  to  the  debtor.  The  agent  of  the 
creditors  separated  the  goods  taken  by  Mm 
from  the  balance  of  the  stock,  but,  before  tbef 
could  be  inventoried  or  removed,  they  were  lev- 
ied upon  by  the  sheriff  at  the  suit  of  other  cred- 
itors. Bdd,  as  against  such  creditors,  the  sale 
was  valid. 

2.  One  who  receives  (roods  in  settlement  of 
the  claims  of  several  creditors  can  only  recover 
In  an  action  for  conversion  an  amount  propor- 
tionate to  the  amount  of  the  debts  doe  such 
creditors  as  he  was  actually  anthorlaed  to  act 
for. 

8.  In  an  action  of  conversioQ  against  a  sheriff 
for  the  value  of  goods  seized  by  him  under  at- 
tachments of  two  separate  creditors,  It  is  not 
necessary  to  prove  a  seisure  under  both  writs, 
when  plaintiff  only  alleged  the  u^nm  under 
one  which  covered  the  whole  goods. 

4.  An  amended  petition,  in  which  the  agent 
is  the  sole  plaintiff,  and  wfaf^ch  alleges  the  same 
cause  of  action  as  the  original,  wherein  tbe 
principals  were  joined  as  plaintiffs,  does  not 

1  Application  for  writ  of  oror  dismissed  by  an- 
preme  court  for  want  of  jurisdlcUwu 
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amouDt  to  a  new  caiue  of  action,  so  a*  to  In- 
voke the  atatate  of  Ifanltationa. 

5.  dvit  for  the  value  of  goods  conirerted  while 
*ii  the  possession  of  an  agent  may  be  maintained 
either  V  him  alone,  or  with  his  prindpala  Join- 
ed. 

On  Behearing. 

A  motion  to  strike  out  the  statement  of 
facta  on  accoant  of  prolixit;  will  be  overruled, 
where  coansel  failed  to  aRree  on  the  statement, 
and  it  was  made  out  by  the  jadge,  and  the  ob- 
jectionable feature  was  not  due  to  any  ftiult  of 
the  plaintiff  in  error. 

Brror  from  district  court.  Hood  conntjr;  3. 
a  Straugtaan,  Jadge. 

Action  by  John  &  Trlplett  i^liut  B.  W. 
Morris,  as  sheriff  of  Hood  county,  and  oth- 
ers. From  B  jQ^ment  for  defendants,  plain- 
tiff brings  error.  ReTersed. 

J.  J.  Hlner  and  W.  S.  Essex,  for  plaintiff  In 
error.  N.  L.  Cooper  and  B.  M.  Estes,  for  de* 
fendants  in  error. 

STEPHENS,  J.  Suit  was  brought  Febru- 
ary 27,  1891,  by  John  S.  Trlplett,  the  Hamil- 
ton-Brown Shoe  Company,  the  Ganss-Shelton 
Hat  Company,  and  Rlndskoff-Stem-Lauer  & 
Co^  against  the  sheriff  of  Hood  county  and 
the  sureties  on  his  official  bond,  for  conrer- 
slon  under  an  attachment  writ  In  favor  ol 
the  First  National  Bank  of  Oranbury  against 
A.  O.  Dabuey,  of  "certain  clotUijg,  dry 
goods,  shoes,  etc.,"  of  the  alleged  ralne  of 
$2,500.  A  Jury  trial  was  had  upon  a  second 
amended  petition,  filed  September  28, 1895.  In 
the  name  of  John  S.  Trlplett  alone,  but 
which  stated  the  facts  substantially  as  in  the 
original;  and  from  a  verdict  and  Juc^ment 
denying  him  any  recovery  this  writ  of  error 
is  prosecuted. 

His  right  to  the  goods  depended  upon  the 
validity  of  a  sale  alleged  to  have  been  made 
by  A.  G.  Dabney  to  him,  as  agent  for  the 
three  companies  above  named,  on  the  15th 
day  of  December,  1880.  Dabney  was  then 
doing  a  retail  business  at  Thorp  Springs, 
Tex.;  having  a  stock  of  dry  goods  and 
groceries  which  Invoiced  about  (11,000.  The 
groceries,  or  a  part  thereof,  had  just  been 
attached  by  one  firm  of  his  creditors  (Egloff 
Bros.)  when  the  sale  in  question  was  made. 
Being  Indebted  to  the  three  companies  first 
above  named  in  the  several  sums  specified  In 
the  bill  of  sale  copied  below,  Dabney  pso- 
iwsed  to  Triplett,  as  agent  for  .said  compa- 
nies, to  pay  off  tbelr  debts  in  goods  at  the 
invoice  price,  plus  20  per  cent,  which  prop- 
osltiott  Triplett  accepted,  and  proceeded  at 
once  to  select  the  goods,  which,  to  quote 
from  his  testimony,  was  done  as  follows:  "I 
picked  out  the  goods,  and  they  moved  them 
and  piled  them  up  ftv  me  as  I  selected  them. 
I  had  the  Inventory  of  the  clothing  bill,  and 
felt  it  was  necessary  to  act  hastily;  and, 
knowing  the  value  of  the  clothing,  I  took  the 
clotbiag  as  a  whole.  The  clothing  had  been 
aoU  In  September.  I  knew  the  clothing 
would  amount  to  f 1.500.  and  after  I  got  them 
I  began  to  pick  out  from  the  stock  such 


goods  OS  could  be  readily  ctmverted  Into 
money;  and,  when  I  thought  I  had  enough,  I 
stopped  taking  the  goods,  and  was  Impressed 
that  they  would  pay  my  debts  on  the  terms 
proposed,— 120  cents  on  the  dollar.  I  had 
Mr.  Mllliken  and  the  other  parties  to  bring 
the  counters  up  side  by  side,  and  I  selected 
the  clothing  as  It  was  piled  up.  There  were 
some  other  dothes  that  I  did  not  want. 
They  were  shopworn.  I  had  them  taken 
away,  and  had  other  goods  pnt  there;  and. 
when  I  got  through  picking  out  the  goods  I 
wanted,  I  noticed  some  original  shoe  boxes 
in  the  south  end  of  the  house,  and  I  had 
them  brought  out  and  piled  under  and  around 
the  counters,  so  as  to  keep  them  separate 
from  the  main  stock;  and  when  I  got 
through  I  found  some  counter  covers,  and  I 
covered  the  goods  and  put  tags  on  them,  and 
wrote  on  the  tags,  'These  goods  belong  to 
Stem-Lauer-Shohl  &  Co.,  these  to  Gausa- 
Shelton  Hat  Co.,  and  these  to  Hamilton- 
Brown  Shoe  Co.,'  to  identify  the  goods  I 
had  bought.  We  did  not  have  time  to  in- 
voice the  goods.  I  had  the  goods  selected 
when  Dabney  came,  and  was  ready  to  re- 
ceive them.  After  he  came,  the  bill  of  sale 
was  written  out,  signed,  and  handed  to  me." 
The  bill  of  sale  reads:  "For  and  in  con- 
sideration of  the  sum  of  fl,480.9Q  owing  by 
me  to  Bindskoff-Laner  &  Co.,  of  Clndnnatl, 
Ohio,  and  the  sum  of  $868.70  due  Hamilton- 
Brown  Shoe  Co.,  of  St.  Louis,  Mo.,  and  the 
sum  of  1688.90  due  the  Gauss-Sbelton  Hat 
Co..  of  St.  liouis.  Mo.,  I  hereby,  and  1^  these 
presents,  sell  and  d^ver  to  John  S.  Trlp- 
lett, as  agent  for  the  above-mentioned  firms, 
all  the  clothing,  dry  goods,  and  shoes  that 
have  been  set  aside  by  me  for  the  payment 
of  said  above-mentioned  debts,  in  considera- 
tion of  which  they  release  me  from  all  lia- 
bility on  the  amounts  alwve  named  owing  to 
said  firms,  and  accept  said  goods  In  settle- 
ment thereof.  The  said  John  S.  Triplett  Is 
to  invoice  said  goods,  and  to  pay  me  20 
per  cent  on  the  original  invoice  price  of  said 
goods;  and  if  there  be  any  goods  remaining, 
over  and  above  enough  to  satisfy  the  above- 
mentioned  debts  at  the  said  price,  the  same 
Is  to  be  turned  over  to  me.  Witness  my 
band  this  the  15th  day  of  December.  1880. 
A.  G.  Dabn^."  The  excess  provided  for  in 
the  last  sentence  of  this  bill  of  sale  amounted 
to  about  $100.  Immediately  after  the  exe- 
cution of  the  bill  of  sale,  and  before  the 
goods  could  be  invoiced,  the  whole  stock  was 
seized  by  the  sheriff,  first  under  the  attach- 
ment of  Rice,  Htiz  &  Co.,  covering  something 
over  13,000  worth  of  the  dry  goods,  but  In- 
cluding only  a  small  pcH^n  of  the  goods 
claimed  by  Triplett,  and  tben  under  that  of 
the  First  National  Bank  of  Granbury.  which 
covered  the  entire  stock,  subject  to  prior 
levies. 

The  main  defense  Interposed  was  that  the 
sale  to  Trlplett  was  Incomplete,  and  hence 
did  not  vest  any  title  In  him.  This  Issue,  so 
Ui,  at  least,  as  plaintiff  In  error  la  cooceratd, 
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seems  to  hare  been  correctly  and  fairly  sub- 
mitted to  the  Jury,  unless,  possibly,  the  charge 
be  subject  to  the  objection  of  repetition.  It 
only  required  him  to  show  that  the  goods  tor 
the  conversion  of  which  he  sued  had  been 
so  separated  from  the  rest  of  the  stock  as 
that  tbey  could  be  Identified  previous  to  the 
levy,  and  that  nothing  remalDed  to  be  done 
by  the  seller  to  complete  the  sale.    The  issue 
was  thus  submitted  In  conformity  to  the  rule 
laid  down  and  discussed  with  so  much  ablUty 
by  Justice  Ooke  In  the  leading  case  in  this 
fftate  on  that  subject,  ot  Cleveland  v.  Wil- 
liams, 20  Tex.  204.   The  defendauta  in  er- 
ror, however,  contend  that  the  sale  was  but 
executory,  In  that  Triplett  was  to  Invoice  the 
goods  delivered  to  him,  and  return  to  Dabney 
the  small  excess  as  provided  in  the  blU  of 
sale.    It  is  clear  that  nothing  further  remain- 
ed to  be  done  by  Dabney,  the  seller;  and 
great  doubt  has  been  expressed  "whether  the 
general  mle  could  be  made  to  extend  to  cases  i 
where  something  remains  to  be  done  to  the  i 
goods,  not  by  the  seller,  but  by  tbe  buyer."  . 
BenJ.  Sales  (Bennett)  p.  2S0.  |  332.  True,  { 
this  distinguished  author  lays  down  the  rule,  | 
which  has  several  times  tieen  expressly  ap-  { 
proved  by  the  supreme  court  of  the  United 
States,  that  "where  the  buyer  Is  by  the  con- 
tract bound  to  do  anything  as  a  condttlon, 
either  precedent  or  ooncurrrat,  on  wMch  the 
passing  of  the  property  depends,  the  prop- 
erty will  not  pass  until  the  condition  be  ful- 
filled, even  though  the  goods  may  have  been 
actually  delivered  Into  the  possession  of  the 
buyer."    BenJ.  Sales,  p.  244,  {  320.    But  this  ' 
rule  finds  Its  appropriate  application  in  cases  | 
where  the  title  of  the  buyer  Is  impliedly  made 
to  depend  upon  the  performance  of  bis  under- 
taking, which  usually  Is  to  pay  for  the  goods. 
In  the  case  at  bar,  not  only  were  the  goods 
.actually  delivered  to  Triplett,  accompanied  by 
the  bill  of  sale,  bat  the  debts  which  they 
were  delivered  to  pay  were  actually  satisfied  i 
and  canceled.    As  between  Triplett  and  Dal>-  I 
ney,  the  latter  had  no  right  to  tbe  possession  I 
of  any  of  the  goods  delivered  to  the  former 
when  the  attachments  were  levied.    The  legal 
title  to  tbe  whole  lot  so  delivered  had  passed 
to  Triplett,  who  hrfd  in  trust  for  Dabney  a 
small,  undivided  interest.    The  contract  be- 
tween them  gave  Triplett  a  right,  coupled  with 
an  interest,  to  the  possession  of  all,  tUl  he  ' 
bad  an  opportunity  to  Invoice  them,  which 
was  a  right  of  dominion,  and  a  qualified  own< 
ershlp,  sufficient  to  support  an  action  for  dam- 
ages against  a  trespasser.    This  vested  riftht  ' 
and  (V^rtunlty.  Trlpleft  conM  not  be  de-  ] 
prlved  of  by  a  wrongful  attachment  levy.  No  | 
fraud  OT  other  vice  being  shown  in  the  con-  i 
tract  between  Triplett  and  Dabney,  a  cred- 
itor of  the  latter  could  acquire  no  better 
rigbt  to  the  possession  of  the  goods  than  Dab- 
ney had.    This  interest  of  Dabney.  however, 
was  not  placed  beyond  tbe  reach  of  creditors. 
It  was  subject  to  levy  as  provided  in  article 
2349,  Rev.  St.  1895,  reading:    "A  levy  upon 
personal  property  1*  made  bj  taking  posses- 


sion thereof,  when  the  defendant  In  execution 
Is  entitled  to  the  possession;  where  the  de- 
fendant in  execution  has  an  interest  in  per- 
sonal property,  but  Is  not  entitled  to  the  pos- 
session thereof,  a  levy  Is  made  thereon  oy 
giving  notice  thereof  to  the  person  who  Is  en- 
titled to  the  possession,  or  tme  of  them  when 
there  ore  several."  A  levy,  not  In  the  man- 
ner thus  prescribed,  but  by  seizure,  made  the 
sheriff  a  trespasser,  and  entitled  Triplett  to 
recover  the  value  of  the  entire  lot  of,  good's 
so  taken  frcmi  him,  provided  tbe  sale  was  oth- 
erwise valid.  This  conclusion  Is  not  in  con- 
flict with  Bank  v.  Davis,  78  Tex.  362, 14  a  W. 
706,  which  has  one  feature  in  common  with 
the  case  at  bar.  There  the  purchasers  had 
not  canceled  the  debt,  though  they  had  re- 
ceived a  bill  of  sale  to  the  cattle;  and  the 
contract  was  made  executory  by  the  provision 
that  the  seller  was  to  gather  enough  of  the 
cattle  described  hi  the  bill  of  sale,  at  a  epea- 
fied  price  per  head,  to  satisfy  the  debt,  which 
he  had  not  done  when  the  attachment  was 
levied.  Hence  the  general  rule,  as  laid  down 
in  Cleveland  v.  WlUlams.  supra,  was  held  to 
apply. 

Tbe  validity  of  the  sale  In  the  case  at  bar 
was  further  denied  upon  the  ground  that 
Triplett  did  not  have  authority  to  represent 
all  the  creditor  companies  named;  and,  with 
reference  to  this  Issue,  he  complains  that  tbe 
court  should  have  granted  a  special  charge  to 
tbe  effect  that,  If  he  had  authority  to  repre- 
sent any  of  them,  he  was  entitled  to  recover 
the  full  value  o^  the  goods,-'the  court  char- 
ging that  In  such  case  he  would  be  entitled 
to  recover  "an  amount  proportfamate  to  the 
amount  of  indebtedness  of  such"  as  he  was 
authorized  to  act  for.  The  (Aaige  requested 
was  property  refused,  and  that  given,  we 
think,  was  more  favorable  to  appellant  than 
the  law  warranted.  TSie  case  Is  not  analo- 
gous to  thait  of  a  trust  deed  made  by  a  debtor 
to  secure  such  ot  his  creditors  as  will  accept 
its  provisions.  Here  tdie  pnq>oflItIon  was  to 
pay  the  debts  of  three  firms  or  companies,  no 
more  and  no  less,  In  goods  at  a  specified  price. 
That,  and  no  otner,  was  the  pn^sltion  ac- 
cepted. The  trade  so  made  must  stand  or 
fall  as  made.  We  have  no  means  of  deter- 
mining whetlier  a  different  proposition  would 
have  been  made  or  accepted.  A  debtor  might 
be  willing  to  compromise  with  several  of  his 
creditors,  when  he  would  not  be  with  a  dn- 
gle  one,  and  vice  versa.  The  amended  peti- 
tion, upon  which  the  case  was  tried,  charged 
the  sherifT  with  the  seizure  and  appropriation 
of  tbe  goods  In  question  under  the  bank's  at- 
tachment, taking  no  notice  of  that  of  Rice. 
Stix  &  Co.  The  court.  In  submitting  this  la- 
sue,  charged  the  Jury  that  It  was  Incumbent 
on  plaintiff  to  show  by  a  preponderance  of 
the  evidence  that  the  goods  for  the  value  of 
which  he  sued,  "or  a  part  of  &e  same,  had 
been  taken  by  said  sheriff  and  appropriated 
by  bim,  under  and  by  virtue  of  the  attach* 
m«it  wilt  in  the  case  of  the  First  National 
Bank  of  Granbury  against  A.  O.  Dabney.  and 
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none  other,"  aai,  furtlier,  that  If  "said  goods 
were  taken  and  appropriated  by  defendant 
Morris  under  and  by  virtue  ot  any  other  writ 
■or  process  than  that  In  the  case  of  the  First 
National  Bank  of  Granbury  against  A.  U. 
Dabney,"  to  find  for  the  defendants.  Error 
Is  assigned  to  this  charge,  and  also  to  the  re- 
fusal of  the  following  charge  requested  by 
plaintUF:  'Ton  are  Instructed,  gentlemen  of 
the  jury,  at  the  request  of  plaintiff,  that  If 
70a  bare  found,  under  the  general  charge, 
that  plaintiff  was  authorized  to  purchase  the 
goods  alleged  to  have  been  purchased  by  him, 
and  that  he  did  purchase  said  goods,  and  that 
said  goods  were  separated  from  the  other 
goods  In  tbe  store,  and  set  ai>art  to  him;  and 
If  you  further  find  after  such  purchase  de- 
fendant Morris  <^  his  deputy,  J.  F.  Henderson, 
■on  December  15,  1890,  levied  the  writ  of  at- 
tachment Issued  in  the  suit  of  the  First  Na- 
tional Bank  of  Granbury  against  A.  G.  Dab- 
ney (Na  786}  on  the  said  goods,  and  by 
means  of  said  writ  took  said  goods  out  of 
the  possession  of  plaintiff,— it  will  be  your 
<Iuty  to  find  for  the  plaintiff."  The  error  so 
■assigned  seems  to  us  to  be  fsftal  to  the  Judg- 
ment. It  was  Immaterial  whether  the  goods, 
If  seized  under  tbe  bank's  writ,  had  also  been 
-seized  under  the  prior  writ  In  favor  of  Rice, 
Stix  &  Co.;  and  It  was  also  Immalerlal 
whether,  after  being  seized  and  taken  out  of 
the  possession  of  plaintiff  under  the  bank's 
writ,  they  had  or  had  not  been  ai^roprlated 
under  that  writ.  Tbe  conversion  was  com- 
plete without  tbe  subsequent  appropriation. 
It  may  be  that  the  turned  district  Judge  was 
Justified  In  submitting  the  case  as  alleged  of 
the  subsequent  appropriation  under  the 
l)ank's  writ,  but  not,  we  think.  In  requiring 
plaintiff  to  also  prove  biia^  the  goods  bad  not 
I>een  seized  and  apprc^rlated  under  some  oth- 
er writ.  This  he  had  not  alleged.  And.  as 
The  further  allegation  of  the  snbsequent  ap- 
•proprlatlon  was  superfluous,  the  special 
■charge  quoted,  which  ehminated  that  feature, 
-should  have  been  given,  rather  tban  the 
chni^e  that  was  given,  as  above  Indicated. 
Plaintiff  had  the  right  to  request  the  court 
as  was  In  effect  done  by  his  special  charge, 
to  withdraw  from  the  consideration  of  the 
Jury  an  immattrlal  allegation  of  hlf  petition; 
it  not  t>elng  essentially  descriptive  of  his 
'Cause  of  action,  and  he  being  required  to 
-prove  only  the  substance  of  the  Issue.  That 
was  done  In  this  case  when  plaintiff  proved 
a  seizure  of  the  goods  deiicrlbed  In  the  ex- 
hibit to  his  pethlon  under  the  bank's  writ. 
It  mattered  not  what  l>ecame  of  the  goods 
aftem'ards,  or  what  other  seizures  had  been 
made.  A  like  objection  Is  taken  to  another 
paragraph  of  the  charge,  but  it  need  not  be 
■discussed.  In  view  of  the  apparent  confu- 
sion in  the  proof  as  to  what  goods  were 
«elKed  mtdw  t3ie  two  writs,  and  what  became 


of  them,  and  of  the  undisputed  fact  that  the 
bank's  writ  was  levied  on  all  the  goods, 
though  subject  to  tin-  Itlce,  Stix  &  Co.  levy  on 
at  least  a  part  of  those  In  controversy,  we 
think  the  Jury  must  have  been  misled  by  the 
charges  complained  of.  We  cannot  other- 
wise very  well  account  for  t2ie  verdict 

The  defendants  In  error  seek  to  sustain  the 
Judgmeol;  upon  cross  assignments  of  error, 
complaining  that  their  special  demurrers  in- 
terposing the  statutes  of  limitation  sliould 
hare  been  sustained  to  the  amended  petition; 
but  as  this  amended  petition  does  not  show 
when  the  original  was  filed,  and  the  original 
appears  only  In  the  statement  of  facts,  It  may 
be  doubted  whether  we  can  review  the  ruling 
on  demuircr.  However,  we  are  of  opinion 
that  the  amended  petition  did  not  state  a  new 
cause  of  action.  We  think  the  companies  In 
whose  behalf  Triplett  acted  were  properly 
Joined  as  parties  plaintiff  In  the  first  Instance, 
and  that  the  suK  might  have  been  maintained 
by  them  alone,  and  hence  see  no  good  reason 
why  they  should  have  dls^peared  from  the 
case.  We  axe  also  of  opinion  th&t  the  suit 
was  maintainable  by  Triplett  alone,  and.  as 
he  was  an  original  plaintiff,  may  still  be  main- 
tained by  htm.  though  In  the  original  petition 
the  prayer  was  for  the  recovery  of  the  debts 
of  Che  other  plaintiffs  as  the  measure  of  dam- 
ages. The  original  petition  stated  substan- 
tially tbe  same  facts  as  did  tbe  amended  one, 
and  also  prayea  for  general  and  special  re- 
lief. On  account,  therefore,  of  tbe  error 
above  Indicated,  tbe  Judgment  Is  reversed, 
and      cause  remanded  for  a  new  trial. 

On  Rehearing. 
(Feb.  26,  1898.) 
The  motion  of  defendants  In  error  to  strike 
out  the  statement  of  facts,  though  submit 
ted  l>efore,  was  not  passed  upon  until  the 
case  was  considered  on  Its  merits,  when  it 
was  overruled.  No  authority  was  cited  to  sus- 
tain tlie  motion  in  the  first  instance,  but 
in  supiwrt  of  that  ground  of  the  motion  for 
rehearing.  Iwsides  rules  72-78  {'20  S.  W. 
xvL),  and  a  decision  of  the  court  of  crim- 
inal appeals  (Ex  parte  N&\m,  -tS  S.  W.  82). 
the  case  of  Gaswell  v.  Hopson  (Tex.  Cir.  App.) 
43  S,  W.  547,  is  now  cited.  In  that  case,  how- 
ever, counsel  tiad  agreed  upon  the  statement 
of  facts,  wblle  in  the  case  at  bar  they  failed 
to  80  agree,  and  consequently  the  Judge  made 
it  out;  and  it  Is  not  made  to  appear  that  the 
objectionable  feature  of  prolixity  was  due  to 
any  fault  on  tbe  part  of  counsel  for  ptahitlff 
in  error.  In  sudi  a  case,  it  woidd  not  do  to 
deprive  a  party  having  a  meritorious  case  of  a 
statement  of  facts.  That  the  statement  should 
have  been  greatly  abridged  does  not  admit  of 
question.  The  other  grounds  of  the  motion  for 
reheariug  are  sufficiently  covered  by  the  cqd- 
(duslons  already  filed,  and  It  will  be  overrulod. 
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KBUPE  et  rI.  t.  woodmen  OF  THB 
WORLD. 

(Court  of  CStU  Appeals  of  Texu.    March  2, 

1898.) 

Benefit  Litb  Iitsurincb— Ezpulsiok  or  Mehbbr. 

1.  A  benefit  life  msnrance  policy  provided  tbat 
it  ahonld  become  Toid  if  tiie  Iiolder  became  so 
far  intMnperate  as  to  permanentlr  impair  his 
health,  and  he  coold  then  be  expeued  from  the 
fraternity.  Deceased  was  ezpelled  because  of 
his  excessive  drinking,  and  that  habit  altimate- 
ly  caused  his  death.  Held  that,  hi  an  actiou  on 
the  policy,  the  questi(Hi  whether  the  deceased 
was  insane  at  the  time  of  his  expulsion  waa  im- 
material. 

2.  The  knowledge  of  a  fraternal  life  insnrance 
company,  through  Its  officers,  of  a  memb«*s  ex- 
ceBslve  drinking,  long  prior  to  the  time  he  waa 
expelled  therefor,  does  not  estop  the  company, 
in  a  suit  on  the  policy,  from  setting  up  the  ex- 
pulsion, since  the  terms  of  the  certificate  pro- 
Tioed  that  it  shoold  becoine  void  If  the  holder 
drank  to  excess,  so  at  to  penoanently  injure  hie 
health. 

Appeal  from  district  court,  Travis  coiin^; 
B.  B.  Brooks,  Judge. 

Action  \tj  BlatUda  Kempe  and  otbws 
against  the  Woodmen  of  the  World.  From  a 
Judgment  for  defeudaat,  plaJntUEs  appeaL 
Affirmed. 

John  Dowell  and  J,  Bonldln  Rector,  for  aih 
pellants.  Brome  Sc  Burnett  and  Sldon  Har- 
ris, for  api>ellee. 

FISHER,  O.  J.  This  la  a  suit  by  appel- 
lants, as  the  beneficiaries  of  a  policy  and 
benefit  certificate,  Issued  by  appellee  on  the 
life  of  John  E.  Androw,  deceased.  The  cer- 
tificat»,  among  other  things,  provided  that 
the  policy  should  become  null  and  void  If 
the  member  holding  the  certificate  shall  be 
expelled  from  the  fraternity,  or  become  so 
far  Intemperate,  or  use  opiates  to  such  an 
extent,  as  to  permanently  impair  his  health, 
or  to  produce  delirium  tremens.  The  case 
was  tried  before  a  Jury,  and,  after  hearing 
the  evidence  in  the  case,  the  court  instruct- 
ed the  Jury  as  follows:  "The  defendant 
pleads,  in  avoidance  of  liability  on  said  cer- 
tificate, the  fact  that  said  Andrew  violated 
the  terms  of  said  certificate  by  the  use  of 
Intoxicating  liquors  to  such  an  extent  as  to 
permanently  Impair  his  health;  and  that  said 
Androv  waa  duly  expelled  from  defendant 
order  prior  to  his  death,— both  of  which 
causes  are  set  up  to  prevent  a  recovery  on 
said  certificate.  PlaintlfFs  admit  that  An- 
drow  became  addicted  to  the  use  of  Intoxi- 
cating liquors  to  such  an  extent  as  to  per- 
manently impair  his  health  prior  to  his  death, 
find  also  admit  that  said  Androw  was  ex- 
pelled from  defendant  order,  but  allege  a 
waiver  of  said  forfeiture  by  defendant  or< 
der,  and  allege  that  said  expulsion  proceed- 
ings are  void.  Under  the  pleadings  and  evi- 
dence in  this  case,  you  are  instructed  that 
the  plaintiffs  are  not  entitled  to  recover  here- 
in, and  you  will  therefore  return  a  verdict 
for  the  defendant."  In  response  to  this 
chuge,  the  Jury  returned  a  verdict  In  favor 


of  the  defendant.  In  avoidance  of  this  stip- 
ulation contained  fn  the  policy,  the  plalntlCTs 
pleaded,  among  other  things,  that,  at  the 
time  that  Androw  was  exp^ed  from  the 
lodge,  he  was  Insane,  and  contend  that,  for 
this  reason,  tbat  clause  in  the  policy  was 
not  binding  upon  him.  But.  whether  this 
Is  true  or  not,  we  need  not  decide;  for,  ac- 
cording to  the  undisputed  facts  in  the  rec- 
ord, the  charge  of  the  court  may  be  Justified 
upon  the  ground  that  the  assured  was  so 
addicted  to  the  use  of  Intoxicating  llqudra 
as  to  permanently  Impair  his  health,  and  It 
is  clear  that,  on  this  branch  of  the  case,  the 
Jury  could  not  hare  reached  any  other  con- 
clusion. The  testimony  shows  that,  for  a 
long  time  prior  to  the  death  of  Androw,  he 
was  drinking  to  excess,  and.  In  fact,  such 
excessive  tise  of  Intoxicating  drinks  was  the 
cause  of  his  death.  Therefore  all  of  those 
Issues  raised  in  the  brief,  which  complahi 
of  errors  committed  by  the  court  In  Its  rul- 
ings upon  his  Insanity  at  the  time  of  his 
expuldon,  are  immaterial.  It  Is  contended 
that  as  the  appellee,  through  the  officers  of 
its  subordinate  lodge,  located  here  at  Aus- 
tin, knew  of  the  habit  of  Androw  In  drink- 
ing to  excess  long  prior  to  the  time  that  he 
was  expelled,  and  permitted  him  to  remain 
in  the  association,  it  Is  now  estopped  from 
asserting  the  defense  Interposed  In  this  case. 
We  cannot  accept  this  view  as  stating  the 
correct  rule  upon  this  question.  The  as- 
sured, by  bis  agreement  bound  himself  not 
to  use  intoxicating  liquors  to  such  an  extent 
as  to  Impair  his  health,  and  expressly  prom- 
ised that,  If  such  should  be  the  case,  he 
would  forfeit  his  rights  under  the  policy. 
He  cannot  excuse  his  wrong  in  this  respect 
upon  the  ground  that  the  other  contracting 
party  had  knowledge  of  It. 

In  the  view  that  we  take  of  the  case,  there 
waa  no  error  in  refusing  the  charges  re- 
quested by  the  appellants.  Nor  was  there 
any  error  In  refusing  to  permit  the  appel- 
lants to  Introduce  the  testimony  complained 
of  In  many  of  their  assignments  of  errors; 
nor  was  there  any  error  In  admitting  the 
testimony  complained  of,  because  the  evi- 
dence sought  to  be  introduced,  and  that  that 
was  admitted,  bore  upon  the  issue  of  In- 
sanity at  the  time. of  the  expulsion  of  Androw 
from  the  lodge,  and  related  to  the  validity 
of  the  act  of  the  lodge  In  expelling  him.  If 
all  of  this  evidence  had  been  admitted,  and 
If  the  court  had  excluded  that  objected  to. 
It  could  not  have  changed  the  result,  be- 
cause the  appellants  could  not  have  recov- 
ered In  any  event,  for  the  reason  tbat  the  tm- 
disputed  evidence  In  the  record  shows  that 
Androw  had  forfeited  all  rights  under  the 
certificate  in  permanently  Impairing  his 
health  by  the  use  of  Intoxicating  liquors. 
There  waa  no  error  in  refusing  to  admit  the 
verdict  of  the  coroner,  showing  what  was 
the  cause  of  the  death  of  Androw,  but,  if  It 
had  been  admitted,  Its  effect  would  have 
been  to  strengthen  the  defense  ot  the  qnwl- 
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lee,  npon  tbe  i»ropo«ltlon  that  Androw  wu 
addicted  to  the  habit  of  eZceMfre  drinking. 
The  Terdlct  of  the  Jnatlce  of  the  peace  !■  ai 
follows:  **l  find  fmm  tbe  teeUmony  that 
deatti  was  caused  by  overheat,  superindneed 
1^  exeesslre  drinking."  We  find  no  error  In 
the  record,  and  tbe  Judgment  Is  affirmed. 
Affirmed. 


WUXIAMS  T.  OLEVELAND  et  al.i 

{Court  of  CMl  Ajnwals  of  Texas.   Jan.  19, 
1808.) 

HOMBSTSAO  EXBHPnOir— JODOMSMT^ISSTMnV 
TIOXB. 

1.  J^nd  adjoining  the  owner's  residence, 
which  has  been  improTed,  detached,  and  rented 
out  hj  him  for  reveaoe,  and  wholly  abandoned 
as  to  homestead  uses,  is  subject  to  levy  on  ex- 
ecution in  favor  of  a  judgment  creditor  of  tbe 
owner. 

2.  The  jnrr,  as  directed,  found  that  a  small 
strip  along  the  south  line  of  tbe  tract  of  land 
levied  on  was  exempt  as  a  homestead.  Defend- 
ant's amended  answer  admitted  the  excess, 
but  alleged  it  to  be  along  the  west  line.  Hdd, 
defendant  could  not  object  to  a  judgment  fram- 
ed in  accordance  with  the  allegations  in  the  an- 
swer. 

8.  Where  defendant's  oriarfnal  answer  In  an 

action  to  restrain  a  sale  under  execution  claim- 
ed that  all  the  land  was  subject  to  tbe  debt,  but 
his  amended  answer  admitted  that  a  small 
portion  was  exempt,  costs  to  the  date  of  snch 
admission  should  be  adjudged  against  defend- 
ant, and  costs  thereafter  against  plaintiff. 

Appeal  from  district  court,  Oonzoles  coun- 
ty; H.  Kennon,  Judg& 

Action  by  H.  B.  Williams  against  W.  D. 
Clerdand  A  Go.  and  others  for  an  Injunc- 
tion. Prom  a  Judgment  entered  on  a  ver- 
dict rendered  under  dlrectl<m  of  the  court, 
plaintiff  appeals.  Affirmed. 

W.  W.  Glass,  for  appellant  Thos.  Mc- 
Neal  and  C.  A,  Burchard,  for  appellees. 

JAMES,  0.  J.  W.  D.  Cleveland  A,  Co. 
caused  a  levy  to  be  made  ax>on  a  part  of 
a  block  in  Gonzales,  Tex.;  and  the  appel- 
lant, WlUiams,  sued  out  an  injuncttou  re- 
straining the  sale,  upon  the  allegation  of 
homestead.  We  conclude,  as  matter  of  fact, 
•  that  the  testimony  clearly  established  that  at 
the  date  of  the  levy  the  premises  levied  on, 
except  aa  hereinafter  explained,  had  been 
Improved  and  detached  by  fences  from  the 
remainder  of  appellant's  premises  (where  he 
continued  to  reside),  and  rented  out  by  him 
for  revenue,  and  wholly  abandoned  sa  to 
homestead  uses,  and,  as  matter  of  law,  that 
there  was  no  error  In  the  charge  directing 
the  Jury  to  find  for  appellees  accordingly. 
The  court  did  not  err  In  its  ruling  on  tbe  ex- 
ception. In  this  case  the  Judgment  entered 
varies  tn  one  particular  from  the  verdict. 
The  Judge,  after  Instructing  the  Jury  that 
plaintiff  had  no  homestead  in  the  lot  rented 
out  and  to  find  that  Cleveland  &  Co.  had  a 
lien  thereon,  further  charged  that  they  should 
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find  for  plalnticr  any  portion  of  the  property 
levied  on.  but  not  within  tbe  rented  Indo- 
Bure,  and  that  the  undisputed  evidence  was 
tiiat  tbe  sherUTB  levy  lacked  one  vara  of 
reaching  the  south  fence  between  plalntlCTs 
homestead  and  the  rented  lot  and  extended 
7  feet  and  2  Inches  over  and  beyond  tbe 
fence  and  wall  of  the  stable  on  tbe  north 
side  of  the  property  rented  to  Mrs.  Pettus. 
and  that  they  should  so  find.  The  verdict 
In  response  to  the  last-named  direction  ex- 
cepted from  the  Hen  1.7  varas.  the  full  length 
of  the  south  line,  and  also  found.  In  plain- 
tiff's favor,  that  7  feet  and  2  Inches  on  the 
north  line  of  the  premises  levied  on  was  not 
subject  to  levy.  The  judgment  departs  from 
the  chai^  and  verdict  In  this:  that  It  locates 
the  said  7  feet  2  Inches  of  ground  excluded 
as  being  on  the  west  line.  This  Is  assigned 
as  error,  because  the  court  should  have  fol- 
lowed the  verdict  In  entering  Judgment,  and 
had  no  authority  to  do  otherwise.  In  de- 
<^lng  the  question,  the  evidence  cannot  we 
think,  be  looked  to,  but  here^  In  defendants' 
pleading.  In  which  the  excess  of  levy  of  T 
feet  and  2  Inches  was  set  up,  the  same  Is 
alleged  to  be  on  the  west  line.  It  Is  evident 
that  the  court  intended  to  so  Instruct  the 
Jury,  and  that  the  Jury  should  have  so  fonnd; 
and  the  mistake  becomes  manifest  and  Is 
corrected  by  defendants'  own  pleading,  and 
there  was  no  error  In  so  framing  the  Judg- 
ment. Defendants  were  not  injured  by  a  de- 
cree In  this  respect  reud«ed  conformably  to. 
their  own  allegations. 

The  court  committed  no  error  In  reference 
to  the  costs.  Defendants'  original  answer 
claimed  that  all  tbe  land  levied  on  was  sub- 
ject to  the  debt  By  amended  pleading,  evi- 
dently In  reference  to  plaintiff's  allegation, 
defendants  admitted  that  a  small  portion  of 
the  property  embraced  In  the  levy,  substan- 
tially as  claimed  by  plaintiff,  was  not  sub- 
ject to  execution.  In  view  of  this  the  court 
adjudged  against  defendants  all  costs  to  tht> 
date  of  such  admission  or  disclaimer,  and 
against  plaintiff  all  costs  thereafter.  Affirm- 
ed. 


BARNETT  t.  HOUSTON.i 
(Oonrt  of  aril  Appeals  of  Texas.    Jan.  18. 

laee.) 

Tbobts  —  Rscoevmoir— LiMrrATioii^PABTiTSR- 

SHIP— TbCIT  DbBD— E5P0KrBMB!«T— HoaTOAORS 

— Dksoriptio:!  or  Claih  — Evidencr— Hatkri- 

ALITT  —  COMPBTBNOT  —  TrIAI. —  iNaTUUOTIOSB  — 

Appeal — Scpficiknct  of  OsjecrioN. 

1.  It  Is  competent  for  one  executing  a  deed 
absolute  to  provide  by  parol  that,  after  enough 
Of  the  land  has  been  sold  to  pay  certain  debts, 
tbe  residue  shall  go  to  some  one  other  than  the 
grantor. 

2.  A  tmstee  of  an  Implied  trust  executing  a 
trust  deed  proriding  that  the  land  shall  take 

the  course  prescribed  by  the  trust,  thereby  so 
recognizes  the  trust  that  limitationrt  will  not  run 
In  his  favor  against  tbe  cestui  que  trust,  thnugb 


»  Writ  of  Mror  denied  by  soprem^  court. 
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the  trust  deed  is  not  his  conveyaDce,  because 
bis  name  is  not  in  the  body  of  it. 

3.  Limitations  will  not  ran  in  favor  of  a  trns- 
tee  of  an  express  trust,  where  he  does  not  repu- 
diate the  trust,  sc  as  to  defeat,  the  equity  of 
the  cestui  que  trust. 

4.  One  partner  may  convey  firm  lands  to  pay 
firm  debts,  where  the  other  consents, 

5.  A  conveyance  of  partnership  lands  to  pay 

Sartnerijbip  debts  is  valid,  thuui^li  only  the  In- 
ividual  name  of  one  partner  is  in  the  body 
thereof,  but  where  the  other  consents,  and  es- 
perially  where  bis  consent  is  shown  by  his  sis- 
nature  to  the  conveyance. 

(t.  One  pleadiug  limirationa  must  prove  every 
fact  necpRsary  to  substantiate  the  piea. 

7.  The  flenth  of  a  partner  who  bad  consented 
to  bis  piirincr  s  trust  deed  of  firm  hind  to  secure 
debts  doi's  not  defeat  the  power  of  sale  confer- 
red by  tbe  deed. 

8.  A  description  of  that  which  a  trust  deed  la 
given  to  secure,  as  "claims  in  the  hands  of"  P. 
against  the  jrruntors.  is  sufficient, 

9.  A  defendant  is  entitled  to  land  that  he  had 
purchased  at  a  trust  sale  to  pay  firm  debts, 
though  he  did  not  show  the  character  c.(  tbe 
firm,  the  amount  of  the  debts,  or  to  whom  due, 
nnd  It  appeared  that  other  than  firm  debts 'were 
included  in  (be  trust  deed. 

10.  It  is  proper  to  refuse  to  chnrRe  that  proof 
of  the  insrrafting  of  a  parol  trust  on  a  deed  abso- 
hite  must  be  "clear  and  satis  fnctory." 

11.  Sayles'  Civ.  St.  art.  2218,  prohibiting  a 
"party"  from  testifying  against  a  decedent's 
heir  in  an  action  ariting  out  of  any  transac- 
tion with  such  decedent,  does  not  apply  so  ss  to 
exclude  the  testimony  of  decedent  a  partner  in 
an  action  by  decedent's  heir  against  one  who 
claims  land  under  a  trustee's  sale  of  the  firm 
property. 

12.  Where  the  statement  of  facts  gives  it  wit- 
ness' aoKwers  to  two  questions  together,  so 
that  it  cannot  be  determined  what  cither  an- 
swer alone  contains,  an  objection  to  either  an- 
swer cannot  be  considered. 

Appeal  from  district  court,  Oonzaies  county; 
M.  Kennon,  Judge. 

Action  by  H.  G.  Barnett  ^»lnat  W.  B.  Houa- 
ton.  Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

This  action  was  by  appellant  to  recover  of 
appellee  an  undivided  half  of  a  320-acre  sur- 
vey. The  following  uncontradicted  facts  ap- 
pear: Eliza  Barnett  owned  the  land  In  18l>8, 
:tnd  in  the  spring  of  that  year  executed  a 
deed.  In  usual  form,  conveying  the  tract  to 
James  A.  and  W.  L.  Barnett,  her  sons,  recit- 
ing the  consideration  of  ^20;  no  such  con- 
sideration, however,  existing.  Thereupon  W. 
Tj.  Barnett  executed  to  James  F.  Miller  and 
A.  J.  McKcan.  as  trustees,  n  deed  to  said 
tract  and  another  tract  belonging  to  W.  Ij. 
Barnett  Individually,  and  a  few  wagons,  ac- 
counts, etc.,  for  tbe  expressed  purpose  of  sale 
by  them  to  pay  off  certain  enumerated  debts, 
some  of  which  appear  therein  as  Individual 
debts  of  W.  L.  Barnett,  and  some  as  debts 
of  J.  A,  and  W.  L.  Barnett,  and  among  them 
was  specified  "claims  in  hands  of  Parker  & 
Miller  against  W.  L.  and  J.  A.  Barnett";  and 
it  provided,  In  substance,  that,  if  any  sur- 
plus remained  after  executing  the  trust,  it 
should  be  paid  to  "W.  L.  Barnett.  In  this  In- 
strument W.  L.  Barnett  alone  appears  as  the 
grantor,  but  It  was  signed  by  James  A.  Bar- 
nett as  well  as  by  W.  L.  Barnett.  It  also  ap- 
pears that  in  1882  the  trustees  had  made  no 


disposition  of  any  of  euUd  lands,  bnt  all  tbe 
debts  mentioned  In  the  deed  of  trust  had  been 
settled,  except  the  dalms  In  the  hands  of 
Parker  &  Miller.  In  October,  1882,  Miller,  on- 
of  tbe  trnstees,  conveyed  the  lands  to  T.  J. 
Ponton  for  $600,  and  applied  the  proceeds, 
less  expenses,  to  said  claims.    His  co- trustee 
had  died  soon  after  the  execution  of  the  deed 
of  trust,  and  J.  A.  Barnett  had  died  in  1877. 
In  October,  1882.  W.  L.  Barnett  also  execut- 
ed a  deed  to  the  320-acre  tract  In  question  to 
Ponton.    The  latter,  immediately  upon  bis 
purchase,  went  into  possession  of  tbe  survey, 
and  this  possession  has  continued.  Defend- 
ant, Houst(Hj,  holds  imder  Ponton's  adminis- 
trator.   After  J.  A.  Barnett  signed  tbe  deed 
of  trust,  be  asserted  no  claim  to  tbe  land. 
Defendant  pleaded  by  general  demurrer  and 
general  Issue,  the  several  statutes  of  limita- 
tion, and  Improvements,  and  by  special  plea 
averred.  In  substance,  that  the  deed  from  Mrs. 
Barnett  to  J.  A.  and  W.  L.  Barnett,  absolute 
In  form,  and  reciting  a  money  consideration 
paid  by  them,  was  not  the  real  transaction, 
bnt  it  was  executed  for  a  certain  purpose,  and 
upon  a  certain  trust  or  use;  giving  In  detail 
the  transaction,  not  necessary  to  reproduce, 
but  sofflclently  Indicated  by  the  following 
clause  of  the  answer:  "Defendant  alleges  that 
under  tbe  circumstances  as  herein  Just  set 
out,  and  for  the  purpose  of  assisting  said  J. 
A.  Barnett  and  said  W.  L.  Barnett  In  settling 
their  said  Individual  and  partnership  Indebt- 
edness, and  for  the  purpose  of  enabling  them 
to  secure  and  postpone  the  payment  of  said 
indebtedness,  and  prevent  the  sacrifice  of 
their  said  property,  and  to  assist  them  In  tho 
pa>'ment  and  satisfaction  of  said  Indebted- 
ness, the  greater  portion  of  which  bad  been 
incurred  for  her  and  in  ber  behalf,  and  in  or- 
der that  tbe  said  J.  A.  Barnett  might,  as  well 
as  his  brother,  W.  Ij.,  have  i>roiK;rty  In  his 
name,  not  otherwise  incumbered,  with  -which 
to  secure  and  postpone  the  payment  of  salil 
indebtedness,  the  said  Mrs.  Eliza  Barnett.  if 
she  ever  did  execute  said  deed,  acting  by  and 
with  the  full  knowledge  and  consent  of  tlic 
said  J.  A.  Barnett  and  the  said  W.  L.  Bar- 
nett, made  and  executed  tbe  said  deed,  con- 
veying the  land  in  controversy  In  this  salt  to 
said  J.  A.  and  W.  L.  Barnett"  for  no  other  or 
further  consideration  than  herein  above  ex- 
pressed, with  the  full  understanding  an«l 
agreement  then  and  there  by  and  between 
Uei-self  and  the  said  J.  A.  Barnett  and  W.  I-. 
Barnett  that  no  absolute  title  was  thereby 
conveyed,  or  Intended  to  be  conveyed,  to  said 
J.  A.  Barnett  In  said  land,  but  with  the  fur- 
ther full  agreement  and  understanding  by  and 
between  the  said  parties  to  stild  deed  that, 
for  the  purpose  of  securing  the  Indebtcduesfi 
hereinbefore  set  out  and  described,  the  said 
J.  A.  Barnett  and  said  W.  L.  Barnett,  for  no 
other  or  further  consideration  than  herein 
above  expressed,  with  the  full  understandinjc 
and  agreement  then  and  there  by  and  be- 
tween herself  and  the  said  J.  A.  Barnett  and 
W.  U  Barnett  that  no  absolute  title  was 
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tbeceby  oonr^ed,  or  bkte&ded  to  be  conrajred, 
to  aald  J.  A.  Bainett  In  said  land,  but  vrlth 
the  further  full  agreement  and  underatand- 
ing  by  and  between  titie  said  parties  to  said 
deed  that,  for  the  purpose  of  securing  the 
indebtedness  berclnbefore  set  out  and  de- 
scribed, the  aald  J.  A.  Bamett  and  said  W,  Xb 
Bamett  would  execute  a  mortgage  or  trust 
deed  for  the  benefit  of  their  said  credltorm, 
and  for  the  purpose  of  securing  them  in  the 
payment  of  said  claims  hereinbefore  mention- 
ed, and  for  the  purpose  of  po9ti>onUig  the 
payment  of  said  Indebtedness,  and  to  pre- 
vent the  sacrifice  ctf  the  property  of  the  said 
J.  A.  Bamett  and  W.  L.  Bamett,  and  espe- 
olally  tbe  property  aboTe  mentioned,  belong- 
ing to  the  said  W.  L.  Bamett,  and  with  the 
further  full  understanding  and  i^reanent 
then  and  there  by  and  between  the  parties  to 
inald  deed  that  In  case  the  said  Indebtedness 
fould  be  paid  off,  or  otherwise  satisfactorily 
ftettled,  without  the  sacrifice  of  said  pnqwrty, 
that  then,  In  that  event,  said  820-acre  tract 
of  land  shooM  revert  to,  and  become  tbe 
l>roperty  <tf,  ttie  said  W.  L.  Bamett,  and  vest- 
(•d  In  fee  simple  In  him,  and  that  thereupon 
All  right,  titie,  dalm,  or  Interest  of  the  said 
■J.  A.  Bamett  therein  should  lapse  and  ceaae 
to  exist*'  To  this  answer  idalntUf  replied  by 
demurrer,  and  by  setting  up  minority,  limita- 
tions, and  stale  demand.  The  existence  of 
«uch  oral  trust  as  affecting  such  deed  was 
<»nfllctliig.  There  Is  no  conflict  in  the  evi- 
dence as  to  the  fact  that  J.  A.  Bamett  and 
W.  L.  Bamett  had  been  partners  in  the  stock 
buriness;  that*  at  the  time  Blisa  Bamett  deed- 
«>d  to  them  tiUs  land,  they  were  tn  an  Insol- 
vent cimdition,  owing  considenble  partner- 
ship as  wdl  as  individual  Indebtedness;  and 
there  was  evidence  going  to  show  that  the 
partnership  had  a  firm  name,  which  corre- 
sponded with  tbe  name  of  the  grantee  In  the 
deed  from  SOlsa  Bamett.  The  verdict  was  In 
favor  of  defendant 

T.  M.  Harwood  and  Thoe.  McNeal,  for  ap- 
Iiellant  E.  Lewis  and  Atkinson  &  AbmiPthy, 
for  appellee. 

JAMES,  C.  J.  ^fter  stating  the  facts).  The 
case  was  submitted  npoo  two  theories,— one 
being  the  existence  of  tiie  parol  trust,  the  court 
diarging  In  this  ccmnecUon  that  If  the  same 
was  proven,  and  tbe  land  was  sold  tar  the 
purpose  of  payhig  ttie  ^bts  contemplated  by 
It  the  verdict  should  be  for  &e  defendant; 
the  other  theory  being  that  the  land  was  con- 
veyed hy  W.  Jj.  Bamett  to  tbe  trustees  to  pay 
partnership  debts  of  James  A.  and  W,  U  Bai> 
nett  wlfii  Uie  consent  ct  James  A.  Bamett; 
ind  In  tills  comtectioD  the  charge  was  to  find 
for  defendant  if  the  jury  foimd  sudi  facts, 
and  the  further  fact  that  the  land  was  sold 
imd»  tbe  trust  deed  to  pay  partnership  debts. 
We  will  first  consider  tiie  case  in  reference  to 
the  first  of  Oiese  theories.  That  a  deed  abso- 
lute upon  Its  face  maybe  sbown  to  have  been 
intended  to  be  hdd  by  tbe  grantee  in  subordi- 


nation to  a  use  cff  tnist,  and  so  raforoed  by 
a.  court  of  equity,  Is  not  dlqrated.  Cook  v. 
Oook,  77  Tex.  86. 13  S.  W.  ^7.  If  Ellsa  Bar- 
nett  had  provided  that,  after  the  uses  to  which 
the  deed  was  to  be  applied,  the  land,  or  what 
remained  of  1^  should  be  rtiumed  to  her. 
there  la  no  doubt  that  she  could  have  en- 
forced ttie  return  of  U,  or  fbe  remainder  of  It; 
and  we  can  see  no  reason  why  she  could  not 
liave  provided  that  tbe  residue  should  go  to 
some  one  else.  The  evidence  was  snffileJent  to 
authorise  a  finding  In  favor  of  the  existence 
of  the  parol  bust  alleged.  If  such  trust  ex- 
isted, its  effect  was,  as  between  W.  L.  Bamett 
and  J.  A.  Bamett,  to  give  One  former  tbe  supe- 
rior title  to  tiie  land,  and  make  J.  A.  Bamett 
(plaintiff's  fath«)  a  brustee  for  W.  L.  Bamett; 
and  defendant's  holdlog  by  deed  from  the  lat- 
ter, without  anything  more,  would  have  entl- 
fied  him  to  a  veidlct  If  such  oral  trust  or 
equltaUe  dalm  had  not  become  a  stale  de- 
mand. Upon  the  theory  we  are  considering, 
as  the  matter  was  submitted,  the  jury  could 
not  have  found  for  defendant  unless  they  found 
tiie  existence  of  the  trust  If  such  trust  was 
Sound  to  exist,  we  think  that  the  signature  of 
J.  A.  Bamett  to  the  deed  <^  trust,  which  pro- 
vided for  the  property  taktog  substantially  tiie 
eonrse  iweacribed  by  the  trast  although  not 
rafllclait  to  craBtitpte  It  bis  conveyance  @tone 
V.  Sledge.  87  Tex.  53,  20  S.  W.  1008),  yet  It 
sliOws  on  his  part  a  recognltloii  of  such  use  or 
trust  upcm  the  tosue  of  stale  demand.  It  re- 
quires no  dtatkni  of  authorities  to  show  Out 
where  one  holds  title  for  another  by  an  ex- 
press trust,  the  equItaUe  titie  does  not  become 
stale,  so  tong  as  the  trustee  does  no  act  amount- 
ing to  a  repudiation  of  It  In  WUson  v.  Simp- 
son, 80  Tex.  287.  16  S.  W.  40^  dttng  from 
Cole  V.  Noble,  68  Tex.  434,  It  is  stated  that  In 
cases  of  resulting  truste,  where  the  tmst  is  ad- 
mitted, and  tiioe  Is  no  adverse  holding,  no 
lapse  at  time  affects  the  benefidary.  In  con- 
structive trusts,  which  presuppose  an  adverse 
right  from  the  beginning  In  the  trustee,  limits- 
tiim  wfll  run  from  the  time  tlw  braefidary 
could  have  vindicated  his  rl^t  by  action  or 
otiierwise;  but  even  In  such  cases  the  trustee 
must  bring  himself  clearly  within  the  position 
of  a  continued  and  conslBtenr  adverse  claimant 
and  tiie  cestui  que  trust  must  have  no  reason- 
aide  excuse  for  falling  to  prosecute  his  claim 
within  the  proper  time.  In  other  words,  we 
understand  tiiat  when  such  outstanding  equity 
exists,  and  Its  existence  is  recognized  or  admit- 
ted by  the  bolder  of  the  legal  titie,  it  requires 
some  subsequent  hostile  act  on  the  part  of  the 
latter  in  wder  to  put  the  equitable  owner  upon 
acdon,  and  under  such  circumstances  his  posi- 
tion In  respect  to  stale  demand  Is  governed  by 
the  same  rale  that  applies  In  express  trusts. 
If,  tiiereflore,  the  land  was  In  fact  held  by  J. 
A.  and  W.  h.  Bamett  subject  to  such  dalm  or 
use,  we  thluk  that  J.  A.  Bamett  by  placing 
bis  signature  to  tiie  deed  (tf  trust  reeogitized  it 
or  at  least  It  was  an  act  calculated  to  create 
the  belief  that  he  recognized  it.  and  Its  natural 
effect  was  to  det«  any  actltm  te^W.  L.  Bar- 
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nett  or  (he  tmaten  to  vindicate  It  Oole  t.  No- 
ble, Btipra.  Tbe  nndlqtnted  erldence  Is  tliat 
J.  A.  Bamett  asserted  no  rl^t  or  claim  to  tbe 
property  afterwards,  and  he  died  in  We 
are  at  (^tlnlon  the  ooort  did  not  err  In  not  sub- 
mitting. In  connectltn  with  tbe  parol  trust,  the 
Issue  at  stale  demand. 

In  reference  to  the  second  theoryt  npon  which 
the  case  was  submitted,  and  upon  which  the 
Jury  may  have  found  tbelr  verdict,  the  charge 
was  OS  fcdlowa:  "Or  if  yon  find  tnm  the 
oTideuce  that  James  A.  Bamett  knew  the  con- 
tracts of  tbe  deed  of  tmst,  and  garre  his  con- 
sent  to  Its  execution,  and  the  land  was  sold 
under  the  tmst  deed  for  tiie  puipoae  6f  paytaig 
partnership  debts  of  Jas.  A.  and  W.  L.  Har- 
nett, then  the  Interest  of  Jas.  A.  Bamett  passed 
by  the  trustee's  sale,  notwithstanding  tiw  fact 
that  Jas.  A.  Bamett  was  dead  at  the  dme  of 
the  sale  under  the  trust  deed;  and.  If  yon  find 
such  to  be  the  facti,  you  will  find  for  defend- 
ant*' The  intentifai  of  this  diarge  was  to  ap- 
ply file  ^Indple  that  one  partner  m^,  with 
the  consent  of  the  other,  convey  and  apply  part- 
nership land  to  the  settlement  of  partnership 
Indebtedness.  S'rost  v.  Wolf,  77  Tex.  461,  14 
S.  W.  440.  If  the  deed  of  tmst  had  been  exe- 
cuted in  the  firm  name,  It  would  have  broni^t 
this  case  wlthhi  this  principle,  dearly.  It 
seems  to  us  that  If  the  land  was  partnership 
pn^ierty  for  any  purpose,  and  a  mortgage  was 
given  upon  it  by  one  partner  In  respect  to  such 
purpose,  with  the  consent  of  the  oQier  partner, 
to  hdd  that  its  validity  as  a  partnership  dis- 
position (tf  the  land  would  depend  upon  the 
use  of  the  firm  name  or  tiie  Joint  names  of  the 
partners  In  the  Instrament  would  be  the  gross- 
est technicality.  Moran  v.  Palmer,  IS  MIdL 
867.  Especially  so  here,  where  the  con  eluding 
clause  of  the  tnstmment:  **Witnea8  our  hands 
and  seals,  using  scrawls  for  seals,  this  22nd 
day  of  Feb.,  18G8.  W.  L.  Bamett  [Seal.] 
James  A.  Bamett  [Seal.],'*-^ndlcated  knowl- 
edge ot  ctnsent  to,  and  participation  In  the 
dlqioBltlon  of  the  land. 

The  seventh  assignment  presents  the  objec- 
tions to  this  paragraph  of  the  charge:  (1) 
Because  the  evidence  shows  that  the  debts 
for  wblch  the  land  was  sold  were  barred 
by  limitations.  This  objection  Is  not  good, 
because  tbe  evidence  Shows  that  tbe .  debts 
remaining  unpaid  at  the  time  of  the  sale  by 
the  trustee  to  Ponton  were  tbme  dedgnated 
in  the  deed  of  trust  as  "dalms  In  bonds  of 
Parker  &  Hlller  against  W.  U  and  J.  A. 
Bamett"  These  may  have  been  written  ob- 
ligations; and.  if  so,  limitations  have  not 
commenced  to  bar  them  until  March  80, 
1870,  and  they  would  not  have  been  barred 
until  March.  1874;  and  a  sale  under  the 
deed  of  trust  In  1882  occurred  less  than  10 
years  from  such  maturity  of  tbe  debts.  It 
rested  upon  plalntifF,  who  was  asserting  llnat- 
itations,  to  prove  every  fact  necessary  to 
substantiate  the  plea;  and.  In  the  condition 
of  the  evidence.  It  was  proper  for  the  court 
to  assume  that  these  debts  did  not  become 
barred  so  as  to  nullify  a  sale  In  1882  under 


the  power  of  sale.  (2)  Becnuse  no  title  could 
pass  by  the  sale  after  the  death  of  J.  A.  Bar- 
nett  A  conveyance  of  partnership  pn^er- 
ty  by  one  partner,  with  the  consmt  of  tiie 
other,  for  the  purpose  of  paying  ^irtnershlp 
debts,  binds  such  other  partner,  and  his 
death  does  not  operate  to  defeat  the  power 
of  sale  conferred  by  tbe  instrument  Clothing' 
Co.  V.  Clanncb  <Tex.  Civ.  App.)  29  8L  W. 
922.  (8)  Because  the  evidence  showed  that 
all  the  debta  of  J.  A  and  W.  L.  Bamett  were 
paid  except  the  claims  above  stated,  and  no 
sale  could  be  made  to  pay  such  dalms,  tbey 
not  being  sufficiently  described.  The  de- 
scription wu  sufficient  to  enable  them  to  be 
Identified,  which  Is  all  that  Is  necessary  In 
ai^  case.  i4)  Because  there  was  not  suffi- 
cient evidence  ot  a  imrtnershlp  between  J. 
£.  and  W.  Lu  Bamett  at  the  date  of  the  ex- 
ecution of  the  tmst  deed,  nor  of  the  <AiaTac- 
ter  of  the  partnership,  nor  that  the  land  was 
conveyed  to  them  as  partners,  the  tmst  deed 
not  having  been  executed  by  them  as  part- 
ners, nor  to  pay  partnership  debts  alone;  nor 
was  there  evidence  of  the  amount  of  part- 
nership debts,  nor  to  whom  doe,  to  authorize 
the  snbmlB8l(m  of  that  fact  to  tbe  Jury.  Wp 
think  there  was  evidence  that  would  au- 
thorize the  condOBlon  that  the  deed  was 
made  to  them  in  their  firm  name,  and  as 
partnws.  The  character  of  the  partnerddp 
would  be  Immaterial  In  this  connection.  An 
execution  of  such  deed  by  one  partner,  the 
other  consenting,  would,  in  dfect.  be  tbe  act 
of  both;  and.  If  made  to  provide  tar  pay- 
ment of  purtnership  debts,  It  appears  to  us 
that  it  would  be  Immatwlal  what  vras  the 
amonni  of  such  debts,  or  to  whom  due,  or 
that  ottier  than  partnership  debts  were  In- 
cluded, if,  as  tbe  charge  provide,  the  debts 
for  which  tiie  sale  Is  made  were  In  feet  part- 
nership debts.  We  think  that  all  the  ob- 
jections assigned  to  the  charge  are  unfound- 
ed, and.  If  the  charge  Is  objectionable.  It 
must  be  so  upon  grounds  that  are  not  as- 
signed. From  what  has  been  stated,  the 
asslgnmrait  Is  not  well  taken  that  objects  to 
the  paragraph  of  the  charge  which  states 
that  no  question  of  limitations  arises  In  the 
case  as  to  the  del>t8  secured  by  the  deed  or 
tmst  ho)^  did  the  court  err  in  respect  to  tbe 
<£baxgtm  that  were  refused. 

The  remaining  matters  to  be  considered  are- 
presented  by  tiie  eighth,  ninth,  tenth,  elev- 
enth, fifteenth,  and  twentieth  assignments. 

The  tighth  aitd  ninth  assignments  complain 
of  the  refusal  to  i^ve  charge  No.  4  asked  by 
plaintiffs.  This  duuge  would  have  Instmct- 
ed  the  Jury  tiiat  In  order  to  Ingraft  a  parol 
trust  upon  the  deed,  contrary  to  what  ap- 
pears upon  Its  face,  the  evidence  to  that  end 
must  be  dear  and  satisfactory.  This  expree- 
skm  In  a  diarge  has  freqnendy  been  h^  to  be 
Impropa.  We  find,  however,  that  the  oonrt 
was  led  by  appellant  to  give  a  charge  upon  this 
subject  wherein  It  required  the  fact  to  ap- 
pear wllh  clearueas  and  cratiUnty.  So  mndi 
of  these  asdgnments  as  complain  ot  the 
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fourth  and  fiftb  rabdiylsioiiB  of  the  court's 
charge.  In  that  It  did  not  charge  that  the 
evidence  was  not  sufficient  to  overcome  the 
presumption  that  the  deed  was  Intended  aa 
an  absolute  conveyance,  la  not  well  taken, 
for  we  think  that  there  was  sufficient  evi- 
dence from  which  to  form  such  conclusion. 

The  tenth  and  eleventh  assignments  make 
the  following  points:  (1)  That  W.  L.  Bar- 
nett  was  not  a  competent  witness  to  testify 
to  the  conversations  or  statements  by  which 
the  trust  was  sought  to  be  shown,  because 
of  Sayles*  Clr.  St  art  224S.  J.  A.  Barnett 
being  dead,  W.  L.  Bamett  was  not  a  party 
to  the  suit  &nd  his  testimony  did  not  come 
within  the  statute.  OUder  T.  City  of  Bren- 
bam,  67  Tex.  345,  3  S.  W.  30&.  (2)  That  the 
whole  of  W.  li.  Bamett's  answer  to  inter- 
rogatory 6  was  inadmissible  l>ecauBe  It  was 
a  detail  of  many  matters  not  relevant  to  the 
issues.  The  statement  of  facts  gives  the 
answers  to  the  fifth  and  sixth  answers  to- 
gether, and  we  have  no  means  of  determin- 
ing what  the  sixth  answer  contained,  and 
what  the  fifth  answer  contained,  which  lat- 
ter was  not  objected  to.  (3)  The  same  ob- 
jection is  made  to  the  answers  to  interroga- 
tories 7,  8,  and  9,  which  the  record  fails  to 
identify.  The  fourth  Is  not  well  taken,  If 
W.  L.  Bamett  was  competent  to  testify,  as 
above  held.  The  fifth  has  no  merit  because 
the  Instrument  referred  to  was  the  deed  of 
trust  the  original  of  which  was  In  evidence. 

The  fifteenth  assignment  refers  to  objec- 
tions to  the  testimony  of  EUxa  Bamett  on  the 
ground  that  her  testimony  was  hearsay  and 
irrelevant  and  not  competent  to  show  a 
parol  trust  ai^d  it  appears  not  to  be  subject 
to  any  of  these  objections. 

Tbe  twentieth  assignment  complains  of  the 
refusal  of  the  following  charge:  "In  this 
case  the  Jury  are  further  Instructed  that  the 
law  will  not  warrant  you  in  finding  tliat  the 
deed  from  Mrs.  Eliza  Bamett  to  W.  L.  and 
J,  A.  Bamett  was  not  in  fact  Intended  by 
her  to  be  an  absolute  conveyance  of  the  title 
to  said  parties,  as  shown  on  its  face,  but 
was  intended  to  be  coupled  with  certain  con- 
ditions, as  set  out  in  defendant's  pleadings, 
unless  the  same  Is  shown  with  clearness  and 
certainty,  and  must  be  proven  by  at  least 
two  witnesses,  or  by  one  witness  and  strong- 
ly corroborating  testimony  or  circumstances; 
and  you  are  further  Instructed  that  If  you 
find  from  the  evidence  that  the  trust  sought 
to  be  Ingrafted  on  the  deed  was  In  any  w^ 
for  the  benefit  of  W.  L.  Bamett  one  of  the 
grantees  In  said  deed,  then  his  testimony 
alone  Is  not  sufficient  to  establish  said  trust." 
Tbe  proposition  advanced  under  this  assign- 
ment la  that  tt  Is  not  competent  to  show  such 
a  trust  by  proving  the  declaration  of  a  de- 
ceased trustee  by  one  of  the  trustees,  who 
was  testifying  to  the  trust  in  his  own  be- 
lialf.  This  proposition  does  not  connect  It- 
self with  what  is  contained  In  the  refused 
charge.  And  we  find  that  the  court  did 
charge  the  Jury  that  the  fact  that  there  was 


such  a  trust  must  appear  with  cleamesa  and 

certainty,  and  that  the  testimony  of  W.  L. 
Barnett  was  not  sufficient  to  show  such 
trust,  unless  he  was  corroborated  by  one  or 
more  witnesses,  or  other  corroborating  clrcum* 
stances.  The  point  Is  not  made  by  appellant 
that  the  sale  was  made  by  a  surviving  trus- 
tee, and  such  question  Is  not  considered. 
The  motion  for  new  trial  was  property  over- 
ruled.  Tbe  Judgment  li  affirmed. 

FLT,  J.,  entered  his  dlsqualUtcatlon,  and 
did  not  alt  In  this  cause. 
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UD.MICirA.L  OOHPOBATIOXS— STBBBT  l3CFBOV»tB?iT« 

— Spici&l  Absbbbubitts  — Strbbt  Railkoads  — 

BQUITABLB  ABSIOKHKKTB— InTBKBBT — CONBTITTI- 
TIONIL  Law— MOBTGAOBS— PiUORITX— Flbooeb. 

1.  A  street  railroad  is  not  liable  to  special 
aasessmeDts  fm  street  improvements,  under  a 
city  charter  autliorizing  assessments  upon  abut- 
ting property. 

2.  IMaintiff  paved  a  street  for  a  city,  and  was 
paid  by  certificates  against  abutting  property 
owners,  among  whom  was  Included  a  street- 
railroad  company,  which  was  liable,  under  Us 
contract  with  the  city,  for  paving  between  ItH 
rails,  and  for  six  ioches  outside  thereof,  but 
not  as  an  abutting  owner.  Held,  that  the  claim 
against  the  railroad  company  was  equitably  as- 
signed. 

3.  A  street-railroad  company  is  bound,  under 
its  contract  with  a  city,  to  pay  for  such  paving 
as  might  be  done  between  the  rails,  though  the 
whole  street  was  paved  under  ^  invalid  law 
providing  for  assessments  against  abutting 
property  owners. 

4.  A  street-railroad  company,  agreeing  with  the 
city  to  pay  for  such  paving  as  might  be  done 
between  the  rails,  cannot  be  made  to  pay  more 
than  tbe  legal  rate  of  interest. 

6.  A  statute  authorizing  cities  to  impose  char- 
ges upon  persons  and  property  to  pay  for  street 
improvements  is  not  unconstitutional. 

6.  The  lien  of  a  city  npon  a  street  railroad, 
obtained  under  contract  for  paving  six  Inches 
outside  the  rails,  is  suhiect  to  a  mortgage  upon 
the  road  executed  before  the  contract  was 
made,  where  the  city,  under  its  charter,  had  no 
power  to  impose  such  a  lien  when  tbe  mortgage 
was  executed. 

7.  Where  piaintiff  obtained  a  judgment  In  a 
state  court,  foreclosing  a  tax  lien,  it  ia  proper 
to  issue  an  order  of  sale,  though  in  the  mean- 
time the  property  had  been  sold  under  a  de- 
cree foreclosing  a  mortgage  in  an  action  in  the 
federal  court,  to  which  plaintiff  was  not  a  par- 
ty; the  subject-matter  of  the  receivership  in 
that  court  having  been  disposed  of. 

8.  A  street  was  paved,  includini;  the  space 
between  the  rails  of  a  street  railroad.  The 
company  had  agreed  that  the  city  minlit  have  a 
lien  on  the  road  for  paving  between  the  rails. 
It  owned  numerous  lots,  abutting  on  the  street, 
that  were  assessed  for  paring  the  street.  HM, 
that  it  could  not  object  to  the  enforcement  of 
said  lien  on  the  ground  that  it  was  subjected  to 
double  assessment. 

9.  A  pledgor  of  paving  certificates  may  recov- 
er therefor  in  bis  own  name,  where  the  pledsc'' 
had  redelivered  them  to  him  for  such  purpose. 

A^ieal  from  district  court*  Hairla  county: 
John  O.  Tod,  Judge. 

I  Writ  of  error  Kns^^'tf&^K9^k 
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Snlt  by  Robert  C.  Storrle  against  tbe  Houston 
City  Street-Ballway  Company  and  others.  De- 
cree  for  plaintiff,  and  tbe  railway  company 
sVpealB.  Modified. 

LAnler,  Klrby  &  Martin  and  Hume  &  Kle- 
berg, for  acveUant  Swing  &  Ring,  for  appel- 
lee 

JAMBS,  C.  J.  This  suit  la  by  appellee  to  re- 
cover of  the  Houston  City  Street-Railway  Com- 
pany tiie  amount  of  certain  street-paring  cer- 
tificates Issued  by  tbe  city  of  Houston  to  the 
contractor  (appellee)  for  street  Improvements, 
as  Issued  under  authority  of  the  charter  pro- 
visions of  said  dty,  shown  In  the  facts  herein- 
after given,  and  to  foreclose  against  tbe  said 
railway  company  and  others  a  lien  therefor  up- 
on the  property  and  franchises  of  the  said  rail- 
way company.  The  petition  alleged  compli- 
ance by  the  city  with  all  the  requirements  of 
section  23a  et  seq.  of  the  act  amendatory  of 
Its  charter,  enacted  In  1891,  and  prayed  for 
Judgmait  and  foreclosure  according  to  the  cer- 
tificates Issued,  and  for  such  other  or  further 
relief  aa  the  circumstances  may  render  proper. 
Tbe  petltkm  contained  auctions  that  tbe  reso- 
lution or  resohitlona  of  the  council  to  make  the 
Improvements  In  question  were  made,  and  also 
the  publication  of  notice  thereof,  as  prescribed 
sections  23a,  and  23b,  etc.;  that  plaintiff 
became  the  contractor,  ancl  performed  the  work, 
and  thereupon  received  the  certificates;  and 
that  the  amounts  of  the  certificates  were  tbe 
cost  of  the  work  done  In  grading  and  paving 
the  portions  of  tbe  streets  occnpled  by  and 
used  by  defendant  for  railway  purposes,— that 
Is  to  Bi^,  the'space  between  Its  tracks,  and  six 
Indies  over.  Tbe  decree  was  for  plaintiff  for 
tbe  amount  named  In  the  certificates,  with  In- 
terest therein  stated;  foreclosing  a  lien  on  the 
defendant's  property  and  franchises. 

Tbe  facts,  so  far  as  we  consid^  It  necessary 
to  state  them,  are  as  follows;  On  Novemlier  B, 
1888.  tbe  city  of  Houston,  by  ordinance,  grant- 
ed Qie  Houston  City  Street-Railway  Company 
the  right  to  lay  Its  tracks  on  tbe  streets  at  tbe 
city,  to  continue  for  30  yeais.  On  October  23, 
1800,  the  above  ordinance  was  amended  to  au- 
thorize said  company  to  operate  cars  on  Its 
streets  by  means  of  electricity;  and  In  consld- 
eratioo  of  this  the  company  was  to  pay  for  six 
Inches  additional  pavement  on  each  side  and 
outside  of  Its  rails  on  all  streets  thereafter  pav- 
ed. In  addition  to  that  as  set  forth  In  tbe  char- 
ter of  the  dty,  whlcb  was  that  tbe  company 
should  pay  for  paving  between  Its  rails,  to  the 
outer  edge  thereof.  After  tfals  last-named  or- 
dinance, tbe  company  operated  Its  lines  by 
electrldty;  thereby  accepting  tbe  terms  of  said 
ordinance,  and  making  Its  relation  contractual. 
EUIott.  Roads  &  S.  p.  564.  SecUon  23a  of  the 
dty  diarter  of  1801  (Sp.  Laws  1801,  p.  79)  au- 
thorlees  the  council,  whenever  by  a  two-thirds 
vote  such  Improvements  shall  be  declared  neces- 
sary for  the  public  Interest,  to  have  streets  pav- 
ed; the  cost  thereof,  with  tbe  cost  of  oollec- 
tkm,  to  be  defrayed,  In  case  of  street  Improve- 


ments, by  the  owner  or  owners  of  the  lot  or 
lots,  block  or  blocks,  tracts  of  land  (when  not 
laid  out  into  lots  or  blocks)  abutting  on  such 
street  or  portion  of  street  Improved,  according 
to  tbe  cost  of  work  In  frcait  of  the  particular 
lot  or  block  or  tract  of  land;  such  cost  to  be 
a  tax  and  charge  against  the  person  or  persons 
ownii^  such  lots,  block,  or  tracts  of  land,  and 
a  Hen  upon  the  land  Itself,  except  the  cost  of 
paving  street  intersections  shall  be  borne  by  tbe 
dty.  Further  on  this  section  23a  provides  thai 
"any  railroad  or  street  railway  company  shall 
be  liable  for  the  cost  of  grading,  paving  or  oth- 
erwise Improving  the  portion  of  the  street  or 
Intersection  used  or  occupied  by  such  rallw^- 
company  and  such  costs  shall  be  a  lien  upon  tbe 
property  and  franchises  of  tbe  company.  The 
portion  of  a  street  occupied  by  any  railroad  or 
street  railway  company  shall  be  deemed  to 
mean  all  that  portion  of  the  same  tietween  the 
rails  of  all  tracks  laid,  and  extending  six  Inches 
beyond  the  outer  edge  of  the  rails  of  such  road 
and  Indudlng  the  space  between  the  double 
tracks  and  between  the  main  track,  side  tracks, 
and  turnouts."  Further  on,  said  section  23a 
provides  that  In  the  ermt  "a  railroad  or  street 
railway  company  should  use  a  street  already 
Inyiroved,  It  shall  become  liable  according  to 
the  portion  of  street  used  for  such  portion  of 
the  cost  of  tbe  tmprovonent  not  in  excess  of 
what  would  have  been  Its  proportion  of  tbe 
original  coat  thereof  had  its  track  been  on  tbe 
ground  when  tbe  Improvement  was  made;  and 
such  amount  when  collected  shall  be  credited 
on  tbe  assessments  made  against  abutting  prop- 
erty and  tbe  dty  council  may  ordinance  pro- 
vide for  tbe  torm  and  manner  of  collecting  and 
disbursing  the  same."  Section  23b  provider 
that,  after  the  passage  by  the  council  of  the  tee- 
olutlon  dedaring  tbe  improvement  oeoesBary. 
the  &ct  should  be  advertised.  In  order  to  no- 
tify the  owner  of  property  liable  to  be  affeded. 
and  that  Bpedflcatl(»)s  of  tbe  work  should  be 
prepared  and  adopted  by  the  council,  and  bids 
solldted  by  advertisement.  Section  23c  pro- 
vides, after  the  contract  Is  made,  tot  prepara- 
tion of  a  roll  or  robs  by  the  city  eaigineer. 
**showlng  the  number  of  lots,  blocks  or  tracts 
of  land  when  not  divided  Into  lots  and  blotte 
fronting  on  tbe  street  to  be  Iminoved,  tbe  name 
or  names  of  the  owner  or  owners  of  such  tot 
or  part  of  lot,  block  or  tract  of  land,  •  •  • 
the  number  of  feet  frontage  of  such  lot,  part 
of  lot,  blodc  or  tract  of  land  fronting  on  tbe 
portion  of  street  improved,  •  •  •  and  the 
total  cost  as  ascertained  and  calctdated  by  the 
dty  engineer  of  such  Improvements  necessary 
to  be  borne  by  such,  and  to  be  paid  by  eacb 
owner  of  such  pn^erty  described  in  sucb  ndL" 
Section  23d  provides  that  this  roil  of  owner- 
ship shall  be  kept  in  the  dty  secretary's  office 
for  Inspection,  and  that  he  shall  give  a  certain 
newspaper  notice  thavot,  and  mall  a  cc^gr  of 
such  notice  to  the  post-office  addresses,  so  far 
as  known  to  him,  of  all  persons  whose  names 
appear  on  the  roll  (failure  to  so  mall  notice  not 
to  affect  tbe  proceeding),  and  that  at  any  time 
before  the  final  approval  of  sndi  toU  by  tlie 
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conncO,  and  not  thereafter,  any  person  affected 
ini^t,  hy  petition  to  the  council,  complain  of 
any  matter,  and  ask  for  correction,  and  that  4t 
should  be  the  duty  of  any  person,  deeming  him- 
self injured,  within  five  days  af^  approval  of 
such  roll  to  proceed  by  Injunction,  or  else  be  , 
estopped  ftom  denying  the  correctness  of  the  < 
roll  or  the  regularity  of  the  prevlnuK  proceed-  j 
lugs:  and  this  section  further  provides  that  Id  | 
all  proceedings  In  a  court,  where  the  validity  of  : 
the  tax  may  be  called  Into  question,  recovery  , 
Mbould  nevertheless  be  had  for  such  stmi  as  | 
uuRht  to  have  been  assessed  against  the  tract  of  1 
land  liiT(dTed  according  to  the  mode  of  appor- 
tionment provlilod  In  the  law  of  said  city  ap- 
Iillcable  to  such  In^rovement;  and.  further,  If 
for  any  reason  tills  cannot  be  done,  then  recov- 
ery  should  be  allowed,  quantum  valebat,  not 
exceeding  the  contract  price,  for  the  lmi»tive- 
ment  In  front  of  the  lot  or  lots,  block  or  bl0(^ 
or  tracts  of  land  InTolved,  according  to  the 
front-foot  rule  or  standard;  and,  farther,  if  for 
any  reason.  In  law  or  fact,  recovery  cannot  be 
had  In  dther  of  the  above  modes,  thrai  recovery 
ahail  be  allowed,  not  acceding  the  contract 
inice,  to  the  extent  and  accMdlng  to  the  stand- 
ard of  beneltts  from  Qie  Improvements  In  quee- 
tkm  to  the  lot  or  lots,  blodk  or  Modes,  or  tracts 
of  land  Involved,— the  same,  however  allowed, 
to  be  a  lien  on  sudi  lot  or  lots,  blodc  ot  bkxta 
or  tracts;  and  whether  recovery  Is  had  on  tiw 
orl^nal  assessment  «e  otherwise,  the  lloi  shall 
extend  In  d^th,  as  to  tracts  not  laid  out  Into 
lots  and  blocks,  to  the  nsoal  deptii  ctf  lots  In 
oald  dty,  vis.  100  fleet.  Sectkms  28e  and  28f 
relate  to  tiie  Issuance  1^  the  city  to  the  con- 
tractor of  Inqiroronent  certlflcfttes.  in  accord- 
ance with  said  roH  The  certificates,  wh«  de- 
livered to  the  omtractor,  shall  be  assignable  by 
Indorsement  or  dellrety  ta  the  same  manner  as 
negotiable  Instraments.  Section  23k  provides 
that  these  wecOonn  shall  be  liberally  construed 
In  favor  of  the  dtf  or  contractor,  and  persons 
holding  under  him.  Tbese  provlidons  went  bi- 
to  efffect  1.  1801.  It  appears  that  the 
conncU  afterwards  passed  the  i^xjper  resolii- 
tlfHi,  Igr  the  requisite  vote,  ftnr  Improvbig  tin 
streets  in  question;  and  we  find  as  a  fact  that 
aU  tiie  steps  enjoined  by  the  said  section  were 
substantially  observed  and  followed,  and  that 
the  contract  was  entered  Intq  with  idaintlff, 
Storrle,  In  sndi  manner  that  If  the  property  of 
the  railway  comffuxy,  to  wit,  Its  roadbed  in  the 
street,  coidd  be  deemed  to  come  within  tiie  des- 
Ignation  of  a  tract  of  land  fronting  on  tiw 
street,  then  the  liability  of  the  railway  mmpany, 
and  the  lloi  on  its  prcqterty  and  fi-ancliise.  ex- 
isted by  virtue  of  tin  certificates  Issued  against 
Bald  company  to  the  contracts.  It  waa  an  im- 
controrerted  fact  that  the  contractor  did  the 
work;  also,  that  the  certificates  issued  against 
the  railway  company  were  the  cost  of  the  work 
done  between  tiie  ralta  and  alx  Inches  over; 
and  tiut  the  work  was  finished  when  the  cer- 
tificates were  Issned.  It  appears,  also,  that  the 
defmdant  street-railway  company  on  Septem- 
ber 20,  180<^  had  given  a  deed  of  trust  upon 
Its  property  and  franchises  to  the  American 


Loan  Sc  Trust  Company  of  Omaha,  Neb.,  and 
said  conviany  was  made  a  defendant.  It  further 
appears  that  John  H.  Klrl?  was  on  June  20, 
1896  (this  suit  was  institnted  on  October  23. 
18»i),  wpohited  the  United  States  chrcult 
court  at  Qalveston,  Tex.,  receiver  of  the  said 
street-rafiway  company  In  a  suit  Inougbt  to  fore- 
close the  said  mortgage,  to  which  idaintlff.  Stor- 
rle, was  not  a  party,  and  took  possession  there- 
of, In  which  suit  a  decree  of  foreclosure  was 
Altered  on  March  12,  1806,  under  which  a  sale 
waa  made,  in  May,  189tK  and  afterwards  con- 
firmed; one  A.  H.  Hay  ward  becoming  the  pur- 
diaser.  John  H.  Klrby,  as  receiver,  was  made 
a  defendant  iu  this  cause  on  Octol^er  12,  1865. 
It  further  appeared  that  one-third  of  the  lands, 
lots,  and  blocks  fronting  on  the  streets  so  Im- 
proved were  and  are  homesteads. 

Opinion. 

Appellee's  position  upon  tile  main  Issue  In 
this  case  Is  that  the  line  tnr  roadbed  of  the 
street-raUway  company  (the  space  between  Its 
rails,  and  six  Inches  on  either  aide)  was  in- 
tmded  to  be  aubject  to  all  the  varloua  pro- 
visions of  the  cbarter  sections  above  given. 
In  like  mann«  as  pn^wrty  fronting  on  the 
street;  In  other  words^  that  the  l^slatnre 
Intended,  when  there  was  such  railway  In 
ttie  street,  to  deal  with  It  and  class  It  as  abut- 
ting property.  Afifidlant,  howera',  takes  the 
contrary  position,  and,  we  beUeve,  with  good 
reason.  The  language  of  the  sections  pre- 
scribing the  formalltiea  leading  up  to  the  Is- 
suance of  certificates  confines  itsdf  by  apt 
terms  to  abutting  propraty.  Hie  roll  of  own- 
ership Is  required  to  show  the  number  of 
lots,  blocks,  or  tracts  of  land  (when  not  di- 
vided bito  lots  or  Uocks)  fronting  on  die 
street  to  be  Improved,  and  the  number  of  feet 
BO  fronting,  and  has  no' reference  to  any  prop- 
erty that  does  not  front  im  the  atreet.  In 
section  2Sd  the  provisions  for  recovering  oth- 
erwise tiian  upon  the  certificates  Indicate 
cleaiiy  that  no  r^erence  was  had  to  stuA 
property  as  a  railway  In  a  street;  an  altema- 
tive  recovcEy  bring  permitted  npoD  the  basis 
ot  the  frontage  of  the  property  on  the  street: 
the  lien  to  extNid,  In  cases  w&ore  the  prop- 
erty  was  not  subdivided,  to  the  tunal  depUi 
of  100  feet  Although  section  28a  provides 
for  the  liability  of  both  the  abutting  owners 
and  the  railway  natng  the  street,  th^  are 
mentioned  in  different  connections.  There 
were  evident  reasoDB  requiring  a  roll  and  ap- 
portionment as  to  abutting  property,  which  do 
not  appertain  to  the  roadbed  of  such  railway 
company,  niere  waa  no  need  of  any  anxv- 
tionment  to  ascertain  the  amount  for  whi^ 
such  company  is  llatde.  Under  the  charter, 
and  its  contract  undertaking  with  the  city, 
it  was  liable  for  the  cost  of  the  work  between 
its  rails,  and  six  Incbes  overr-an  amount  that 
can  be  readily  computed  and  arrived  at,  and 
is  not  dependent  on  any  apportionment  or 
other  such  rule.  When  a  line  of  railway  ex- 
intB  in  a  street  so  Improved,  the  cost  of  the 
Improvemoit,  less  what  Is  ttkus  chai^mble  to  a 
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raOway  Is  what  Is  to  be  apportioned  between 
the  owner  of  abuttii^  property.  They  are 
two  distinct  subjects,  i^ln,  by  Its  contract 
with  the  dty,  as  also  by  the  charter  proTl- 
Hlon,  this  defendant  was  liable  for  the  cost  of 
the  work,  to  the  extent  aboTe  stated,  without 
further  proceedings;  hence  there  was  no  rea- 
son or  necessity,  In  rlew  of  what  has  been 
stated,  to  prescribe  delays,  formalities,  and 
proceedings  In  fixing  its  liability,  which,  how- 
ever, were  appropriate  and  necesaaty  In  re- 
spect to  abutters.  Our  view  of  the  attitude 
of  railway  companies  to  such  Improvements  la 
not  affected  by  a  clause  In  section  23a  of  the 
charter  which  provides  that  should  any  such 
company  propose  to  lay  a  track  on  a  street  or 
portion  of  a  street  which  shall  hare  been  im- 
proved, It  shall  become  liable,  according  to 
the  portion  of  the  street  occupied  by  such 
company  as  therein  defined,  for  such  portion 
of  the  cost  of  Improvetn^t  as  the  city  coun- 
cil may  direct,  not  In  excess  of  what  would 
have  been  its  proportion  of  the  original  cost 
of  the  Improvements  had  its  track  been  on 
the  ground  when  the  improvement  was  made; 
and  such  amounts,  when  collected,  shall  be 
credited  on  the  assessments  made  against 
abutdng  pn^ierty,  and  the  dty  council  may 
by  ordinance  provide  for  the  form  and  man- 
ner of  collecting  and  disbursing  the  same. 
This  provision,  if  anything,  shows  what  the 
legislature  meant  by  abutting  property.  It 
does  not  In  any  manner  deal  with  the  liability 
of  a  railway  company,  the  track  of  which 
was  In  the  street  at  the  time  the  improvement 
was  made.  That  such  railway  is  not  abut- 
ting property,  see  O'RelUey  v.  City  of  IQng- 
ston,  114  N.  Y.  449,  21  N.  B.  1004;  Koons  T, 
I.ucas.  53  Iowa,  181,  3  N.  W.  84;  CJommls- 
sioners  of  South  Park  v.  Chicago,  B.  &  Q.  Ry. 
Co..  107  lU.  105.  In  Kuehner  v.  City  of  Free- 
port,  143  111.  104,  32  N.  E.  376.  the  act  related 
to  "abutting  and  c(mtlguou8"  property.  We 
think  It  can  be  safely  said  that  the  language 
of  the  charter  provisions  does  not  contem- 
plate that  the  liability  of  the  railway  was  to 
be  created  and  fixed  by  means  of  the  various 
steps  prescribed  in  reference  to  abutting  prop- 
erties. In  our  opinion,  the  only  one  of  these 
provisions.  If  any,  that  can  be  claimed  to 
have  any  application  to  defendant's  liability, 
is  the  notice  of  the  resolution  of  the  council 
to  make  the  improvement,  which  was  com- 
plied with.  Its  llabiUty,  we  think,  by  its 
contract,  and  by  the  terms  of  the  charter, 
accrued  when  the  work  was  finished.  Pro- 
ceeding upon  tills  view  of  the  case,  we  see 
from  the  uncontradicted  evidence  that  the 
amount  mcutionetl  In  the  certificates  repre- 
sented the  cost  of  work  chargeable  to  defend- 
ant, and  that  the  work  for  which  certificates 
ibsiied  wiis  finished  at  the  date  of  the  respec- 
tive coitiiicates.  The  provision  of  the  char- 
ter and  the  contract  of  the  railway  company 
with  the  city,  making  it  liable  generally  for 
the  cost  of  such  work,  and  for  a  lien  upon  Its 
property,  needed  no  further  regulation,  and 
was.  In  our  opinion,  Mlf-executlng;  and,  on- 


der  the  prayer  for  general  relief  upon  the 
facts  alleged  and  proved,  plaintiff  was  enti- 
tled to  a  Judgment  for  the  sum  of  the  certlfl* 
cates,  with  alx  per  coot  Interest  tbereon  from 
the  date  the  work  was  completed.  We  think, 
also,  that  the  allegations  showing  that  the 
dty,  with  reference  to  defendant's  property, 
fulfilled  the  various  requirements  applicable 
to  abntting  property  owners,  and  so  issued  to 
plaintiff,  for  tlila  work,  the  certificates  men- 
tioned In  the  petition,  substantially  showed 
an  equltaMe  transfer  or  assignment  of  the 
cause  of  acti<m  to  plaintiff.  We  overrule  the 
1st  assignment  of  error. 

Under  the  2d  and  3d  assignments  are  pre- 
sented two  propositions.  One  la  that  when 
the  charter  was  granted  the  dedalon  In  the 
case  of  Lofkhi  t.  Qly  of  Galveston  (Tex. 
Sup.)  11  S.  W.  S40,  was,  or  was  supposed  to 
be,  the  law,  and  the  le^Iatnre  passed  the  act 
In  qoestlDn  npon  the  theory  that  homesteads 
abutting  upon  the  streets  would  be  liable  to 
a  lien  for  street  Improvements,  and  others 
wise  it  would  not  have  enacted  the  ebarta 
provisions  In  question.  This  may  be  true, 
but  we  dedde  against  the  proposition  sought 
to  be  asserted.  If  it  would  have  force  in  any 
event  (which  we  need  not  decide),  for  the 
reason  that  the  exemption  of  abutting  prop- 
erty does  not  In  any  manner  affect  or  con- 
cern this  defendant's  IlabUl^.  Its  liability 
Is  for  the  total  coet  of  a  certain  portion  of  the 
work,  Independent  of  any  apportionment,  and 
Is  neither  greater  nor  leas  by  reason  of  what 
may  exist  with  respect  to  the  property  of  oth- 
ers. The  second  proposition  under  these  as- 
signments is  a  special  demurrer  to  all  that 
portion  of  the  petition  setting  up  a  dalm  to 
8  and  10  per  cent  Interest,  as  violative  of 
section  53,  art  3,  of  the  constitution.  Aa 
already  Intimated  by  us,  defendant's  liability 
In  this  case  was  for  the  cost  of  the  work  cov- 
ered by  the  railway,  and  six  inches  over,  when 
the  same  was  completed,  by  force  of  defend- 
ant's contractual  relation  to  the  dty;  and, 
being  fixed  by  contract  an  effort  to  Impose 
materially  different  terms  should  be  disre- 
garded, and  interest  at  the  legal  rate,  only, 
should  be  charged.  This  disposes,  also,  of 
the  9th  assignment 

The  4th  assignment  Is  that  Storrie's  con- 
tract with  the*  city  was  that  he  should  be 
paid  by  certificates  against  abutting  prop- 
erty owners,  and  does  not  provide  that  he 
was  to  have  any  claim  against  this  defend- 
ant Granting  this.  It  cannot  be  denied  that 
defendant  owed  the  city  for  the  improve- 
ment, to  the  extent  claimed;  and  we  think 
It  cannot  be  denied  that  what  was  done  by 
the  city  in  reference  to  this  demand  did,  in 
equity,  at  least,  vest  such  demand  In  plain- 
tiff. 

The  6th,  Btb,  7th,  8th,  10th,  11th,  12th. 
13th,  ISth,  IGth,  17th,  19th.  21st  23d  assign- 
ments are,  for  reasons  already  given,  not 
well  founded.  With  special  reference  to  the 
6th  aaslgnment  If  we  held  that  defendant 
was  entitled  to  have  notice  hj  publication 
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of  the  resolations  of  the  council  to  make  the 
UuproTements  In  question,  we  wlU  add  that 
such  notice  as  would  Inform  defendant  of 
the  contemplated  ImproTements  was  given. 
With  special  reference  to  the  16th  assign- 
ment we  shall  add  that  It  has  been  fre- 
quently held  by  the  supreme  court,  since  the 
present  constitution,  that  power  may  be 
conferred  upon  cities  to  impose  charges  up- 
on persons  and  property  in  reference  to 
street  and  like  Unprorements,  and  we  must 
presume  that  such  ruling  has  been  founded 
upon  a  mature  consideration  of  all  the  ser- 
eral  provisions  of  the  organic  law.  The 
13th  assignment  is  that  the  court  erred  in 
not  holding  that  the  deed  of  trust  of  the 
American  Loan  &  Trust  Company,  and  the 
rights  of  the  Am^lcftn  Loan  &■  Trust  C!om- 
pany,  and  the  rights  of  the  purchasers  of 
the  property  of  defendant,  were  superior  to 
the  Hen  of  plalntUT.  The  mortgage  referred 
to  was  dated  on  September  20,  1890,  before 
the  change  In  the  charter  adding  the  cost  of 
«ix  inches  of  work  to  the  charge  and  lien 
against  def^dant,  and  before  the  ordinance 
was  passed  adding  such  cost  (October  22, 
18d0),  which  defendant  is  shown  to  have  ac- 
cepted. This  raises  a  question  aa  to  wheth- 
er or  not  the  lien  for  the  coat  of  this  six 
inches  should  be  postponed  to  said  mort- 
gage. The  anterior  cliarter  provision  gave 
A  Hen  on  the  property  and  franchises  of  the 
railway  company  for  the  cost  of  work  In- 
side the  rails,  and  It  Is  clear,  therefore,  that 
the  lien  for  such  cost  would  be  superior  to 
the  mortgage.  But  If  the  lien  Is  superior 
for  the  cost  of  the  six  Inches  also,  )t  must 
be  so  upon  some  other  ground.  Such  mort- 
gage would  be  taken  subject  to  any  power 
existing  In  the  city's  charter  to  Impose  such 
indebtedness  and  Hen.  But  what  power  did 
the  city  have  at  the  time  the  mortgage  was 
given  to  create  a  charge  upou  this  railway's 
property?  We  find  none,  express  or  Implied, 
•except  to  Impose  a  charge  to  the  extent  of 
the  cost  of  street  improvemeat  Inside  the 
rails,  and  to  the  outer  edge  thereof.  Sup- 
pose the  ordinance  of  October,  1890,  had 
-stipulated  with  the  railway  company  to  al- 
low It  to  use  the  streets  by  operating  Its 
-cars  with  electricity  upon  the  condition  that 
the  latter  should  bear  the  cost  of  the  entire 
street  Improvements,  Instead  of  merely  the 
■additional  six  Inches,  the  same  to  be  a  lien 
upon  Its  property,  or  it  the  subsequent  en- 
actment had  80  provided;  the  added  burden 
could  have  seriously  affected  the  mortgage 
■contract.  The  diflCerence  In  this  respect  be- 
tween the  case  supposed  and  the  one  before 
us  Is  one  of  extent  only,  and  not  of  princi- 
ple. We  are  of  opinion  that  the  mortgage 
Hen  was  superior  to  any  lien  for  the  cost  of 
the  additional  six  Inches.  Prior  to  the 
amendment  of  1880  (Sp.  Laws  1889,  p.  98) 
the  taxing  power  of  the  citj'  of  Houston  was 
confined  to  the  usual  taxes  for  revenue. 
The  power  to  charge  pro[>erty  owners  and 
pnq^erty  with  the  cost  of  street  or  similar 


improvements  was  for  the  first  time  grant- 
ed by  the  act  of  1389.  It  provides,  as  does 
the  act  of  1891,  for  imposing  the  cost  of 
such  Improvements  upon  property  abutting 
on  the  street;  and  in  the  case  of  a  street 
railway  it  provides,  as  does  the  act  of  1891, 
that  "It  shall  be  liable  for  the  coat  of  grad- 
ing, paving  or  otherwise  improving  the  por- 
tion of  the  street  or  Intersection  used  or  oc- 
cupied by  such  railway  company  and  such 
costs  shall  be  a  Hen  upon  the  property  and 
franchises  of  that  company.  The  portion  of 
the  street  occupied  by  any  railroad  or  street 
railway  company  shall  be  deemed  to  mean 
all  that  portion  of  the  same  between  the 
rails  and  to  the  outer  edge  of  the  rail  of 
said  road."  Here  we  have  the  only  grant 
of  irawer  to  said  city  to  hold  such  railway 
company  for  any  part  of  the  cost  of  a  street 
Improvement,  and  the  subject-matter  of  this 
Is  expressly  limited  to  the  work  done  Inside 
Its  rails,  and  to  the  outer  edge  thereof.  In 
FleweHln  v.  Proetzel,  80  Tex.  195,  15  S.  W. 
1043,  It  Is  stated  that  in  order  to  enable  a 
municipal  corporation  to  charge  the  owners 
of  property  with  the  cost  of  a  public  Im- 
provement the  power  must  be  expressly  giv- 
en and  strictly  pursued.  This  was  the  stat- 
us of  the  power  conferred  on  the  city  to 
bind  the  railway  company  In  street-Improve- 
ment proceedings  when  the  deed  of  trust  In 
question  was  given,  and  we  cannot  perceive 
how  the  city  could  afterwards,  by  contract 
with  the  railway  company,  or  by  a  further 
grant  of  power,  Impair  the  mortgage.  It  ap- 
pears that  In  the  foreclosure  proceeding  in- 
stituted In  the  federal  court  In  Galveston, 
wherein  the  receiver  was  appointed,  the  de- 
cree was  entered  In  March,  1896,  and  the 
property  sold,  the  sale  confirmed,  and  deed 
made  in  August  31,  1896,  of  defendant's 
property  and  franchises  to  A.  H.  Hayward, 
who,  with  his  associates  (being  some  of  the 
bondholders).  Incorporated  under  the  name 
of  the  Houston  Electric  Street-Rail  way  Com- 
pany, to  which  said  property  and  franchises 
were  conveyed.  It  appears  that  the  Ameri- 
can Loan  &  Trust  (Company  was  made  a 
party  to  this  suit  prior  to  December  3,  1894, 
on  which  day  It  filed  Its  original  answer, 
and  this  status  of  parties  in  the  case  prior 
to  the  institution  of  the  proceeding  In  the 
federal  court  makes  the  rights  of  the  pur- 
chasers at  the  sale  subordinate  to  the  decree 
In  this  case,  It  being  agreed  herein  that 
plaintiff  was  not  a  party  to  that  proceeding. 
The  subject-matter  of  the  receivership  hav- 
ing laeen  disposed  of  In  that  court,  it  was 
undoubtedly  proper  for  the  district  court  to 
order  the  property  sold  by  the  sheriff  to  sat- 
isfy its  judgment 

The  22d  assignment  Is  that  the  evidence 
shows  that  the  Houston  City  Street-Ilailway 
Company  owns  over  200  lots  In  other  parts 
of  the  city,  and  abutting  on  the  streets 
thereof,  that  will  be  burdened  with  paving, 
and  thereby  It  will  be  subjected  to  double 
assessments.   There  Is  no  merit  whatever 
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In  thit  assignment,  and  tbe  decree  does  not 
undertake  to  foreclose  on  any  snch  lots. 

The  18tb  assignment  Is  tbat  there  was  er- 
ror In  rendering  Judgment  for  plaintiff,  be- 
cause the  evidence  showed  tbat  plaintiff  was 
not  the  owner  of  the  claim  asserted.  This 
Is  based  on  plaintiff's  testimony,  as  follows: 
"The  Houston  Land  &  Trust  Company  has 
held  the  certificates  pledged  to  it  since  they 
were  Issued.  The  Houston  Land  &  Trust 
Company  control  said  certificates;  that  Is, 
I  pledged  the  same  to  them  for  borrowed 
money,  and  said  tru<it  company  have  held 
Hald  certificates  in  that  way  since  they  were 
Issued."  It  api>eared  that  plaintiff  had  the 
certificates  at  the  trial,  and  presumably  they 
were  in  his  or  his  attorney's  possession  from 
the  commencement  of  the  suit,  a  period  of 
more  than  two  years.  The  fair  and  reason- 
able inference  from  these  facts  Is  that  they 
had  been  redelivered  to  plaintiff  by  the 
Houston  Land  &  Trust  Company  for  a  spe- 
cial purpose,  viz.  to  enable  him  to  prosecute 
suit  in  respect  thereto.  Jones.  Pledges,  H 
43.  44,  48.  Sncb  fact  would  render  the 
pledgee  (assuming  that  the  delivery  of  the 
certificates  as  a  pledge  constituted  a  pledge 
of  the  plaintiff's  claim)  bound  by  the  Judg- 
ment herein.  We  conclnde  there  was  error 
in  computing  Interest  on  the  cost  of  the 
work  according  to  the  certificates.  It  should 
have  been  computed  at  6  per  cent  per  an- 
num on  the  cost  of  the  work  from  the  date 
of  the  certificates,  respectively.  Our  calcu- 
lation of  this  sum,  after  deducting  the  two 
payments  mentioned  In  the  petition,  makes 
the  amount  on  March  27,  1807  (the  date  of 
the  judgment),  f22,194.62;  and  the  decree 
against  the  defendant  the  Houston  City 
Street-Rallway  Company  will  be  reformed 
so  as  to  read  for  that  amount,  with  6  per 
cent.  Interest  from  that  date,  and  for  costs, 
and  as  thus  reformed  the  judgment,  as 
against  tbe  said  railway  company,  Is  af- 
firmed. 

As  to  tbe  lien,  we  are  unable,  from  the  rec- 
ord, to  separate  the  amount  of  cost  apper- 
taining to  the  six  Inches  outside  of  the  rails, 
and  the  decree  as  to  the  lien  wlU  therefore 
be  reversed,  and  the  cause  remanded,  for  no 
otber  purpose,  however,  than  to  ascertain 
separately  what  was  the  cost  of  the  work  In- 
side the  rails,  to  the  outer  edge  thereof,  and 
the  cost  of  tbe  additional  six  Inches,  and 
to  decree  the  former  amount  to  be  a  first 
Hen  on  the  property  described  In  the  present 
judgment  as  to  all  defendants,  and  to  fore- 
close same  thereon,  with  order  of  sale,  and 
to  make  such  order  In  reference  to  the  latter 
as  will  respect  the  superiority  of  the  mort- 
gage, and  to  adjudicate  costs  as  the  case 
m^  require. 

On  Rehearing. 

(March  2,  isga) 

Our -attention  has  been  called  to  the  fol- 
lowing clause  In  the  statement  of  facts:  "It 
was  admitted  and  agreed  upon  that  the 


amounts  named  In  the  certificates  cover  the 
contract  price  of  grading  and  paving  be- 
tween tbe  railroad  tracks,  and  Including  six 
Inches  on  the  outside  of  each  raO,  and  be- 
tween tracks,  and  that  the  distance  between 
each  rail  Is  SO  Inches,  and  that  the  cost  per 
Inch  was  the  same  between  the  rails  as  It 
Is  on  the  outside  of  the  rails."  From  this 
It  appears  tbat  the  total  width  Is  68  inches, 
(that  is  to  say,  56  inches  between  rails  and 
12  inches  ouulde  the  rails),  and  that  the 
cost  of  12  Inches  Is  »«/«b.  or  "/it  of  the  to- 
tal. Therefore  there  Is  no  necessity  for  re- 
manding the  cause.  The  judgment  rendered 
by  this  court  will  be  amended  to  provide  aa 
follows:  Judgment  for  plaintiff  against  the 
Houston  City  Street-Rallway  Company  for 
the  sum  of  $22,194.(Q,  with  6  per  cent  In- 
terest from  March  27,  1897,  and  all  costs  of 
the  district  court  Tbe  said  judgment  to 
the  extent  of  $18,277.04,  and  tbe  costs  of  the 
district  court  Is  decreed  to  be  a  lien  upon 
the  property  of  the  said  railway  company, 
as  described  In  the  petition,  as  agalnat  all 
defendants,  and  an  order  of  sale  thereof  to- 
satisfy  the  same  Is  awarded.  If  the  pro- 
ceeds of  such  sale  amount  to  more  than  said 
sum.  tbe  surplus  is  to  be  paid  Into  the  dis- 
trict court  from  which  the  order  of  sale  Is- 
sues, subject  to  the  rights  of  the  parties  aa 
established  by  further  proceedings.  The  re- 
mainder of  said  Judgment  or  »/it  thereof, 
or  $3,916.68,  Is  not  foreclosed,  because  plain- 
tiff's lien  to  tbat  extent  Is  held  to  be  second 
to  the  lien  of  the  defendant  the  American 
Loan  &  Trust  Company,  and  all  the  relief 
asked  by  such  defendant  Is  tbat  Its  Hen  be 
declared  superior  to  plaintiff's.  Jones,  Mortg> 
S  1688.  The  costs  of  the  appeal  will  be  ad- 
Judged  against  the  appellee.  In  all  other  re- 
spects the  motions  for  rehearing  are  over> 
ruled. 


PRESTON  V.  HILBURN  et  al, 
(Court  of  avil  Appeals  of  Texas.    Feb.  16, 
1898.) 

ADviaai  Po8SBft8iox— DariKiTiox— iNsraDOTio.xs- 
— EviDBNCi— Opinions. 

1.  An  instruction  that  "what  will  In  law  eon- 
stitate  actual,  visible,  and  adverse  possession 
is  not  susceptible  of  a  definitiou,  but  must  de- 
pend on  the  facts  in  evidence  in  each  particular 
case,  whether  or  not  plaintiffs  have  had  inch 
possession,"  is  erroneous,  as  contrary  to  Rev. 
St.  1895.  art.  3349,  defining  "adverse  posses- 
sion'* to  be  "an  actual  and  visible  appropriation 
of  land,  commenced  and  continued  under  a 
claim  of  right  iDconsistent  with  and  hostile 
to  the  claim  of  another." 

2.  An  Instmction  that,  If  the  jury  "believe 
from  tbe  evidence  that  plaintiffs  have  shown 

Erima  facie  that  they  •  •  •  have  had  and 
eld  continuous,  peaceable,  and  adverse  posses- 
sion of  the  land  in  controversy  for  a  period  of 
iO  years,  *  *  •  they  wUl  find  for  ptain- 
tlfls,"  Is  ernneons,  aa  ignoring  any  ernoioe 
ttmt  may  have  tended  to  rebut  the  prima  fade 
case  made  by  plaintiffs. 

3.  Testimony  that  the  land  in  suit  "was  gener- 
ally understood  to  be  the  land  of"  daimaot,  of- 
fered to  ahow  that  a  claim  of  adverse  posaea- 
slon  was  notorious,  was  properly  excluded. 
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Appeal  from  district  court,  Atascosa  coun- 
ty; M.  F.  Lowe,  Judge. 

Treapan  to  try  title  by  Lonlaa  Hllbnrn  and 
others  against  Johii  W.  Preston.  Jadirment 
for  plaintiffs.  Defendant  appeals.  Revers- 
ed. 

J.  M.  Bckford,  for  appellant.  W.  O.  Read, 
(xeo.  M.  Martin,  and  J.  F.  Onion,  for  appel- 
lees. 

FLY,  J.  This  Is  an  action  of  trespass  to 
try  title  Instituted  by  appellees  against  ap- 
pellant. The  trial  resnlted  In  a  Terdlct  and 
judgment  for  appellees.  This  is  a  second 
appeal.    S2  S.  W.  702. 

The  title  attempted  to  be  established  by 
api>ellees  vas  one  founded  upon  limitation  of 

10  years.  The  charge  to  the  jury  consisted 
of  special  Instmetions  requested  by  both  par- 
ties, among  the  number  being  one  requested 
by  appellees  as  follows:  "The  jnry  are  In- 
structed that  If  they  believe  from  the  evi- 
dence that  for  ten  consecutive  years,  at  any 
time  between  the  20th  day  of  December, 
1876,  and  August  28,  1894,  plaintiffs  and 
Richardson  Hllbum,  under  whom  they  claim, 
has  bad  actual,  visible,  and  notorious  pos- 
Kesslon,  using,  cultivating,  and  enjoying  the 
land  la  controversy  under  a  claim  of  owner- 
ship, and  adverse  to  all  others,  you  will  find 

11  vo^ct  for  plaintiffs  for  said  land.  The 
Jnry  are  further  Instmcted  that  what  will  In 
law  constitute  actual,  visible,  and  adverse 
IKMSession  is  not  susceptible  of  a  definition, 
hut  must  depend  on  the  facts  In  evidence,  In 
each  particular  case,  whether  or  not  plain- 
tiffs have  had  such  possession."  Since  1841 
there  has  been  a  statute  In  force  In  Texas  de- 
fining the  words  which  the  court  informs  the 
jury  were  not  'in  law"  susceptible  ot  a  defi- 
nition. ''Adverse  possession  Is  an  actual 
and  visible  ai^roprlation  of  land,  com- 
menced and  continued  under  a  claim  of  right; 
Inconsistent  with  and  hostile  to  the  claim  of 
another."  Bev.  St  1895,  art  3349.  It  may 
be  true  that  courts  have  e^erlenced  diffi- 
culty In  giving  a  precise  rule  by  which  to  de- 
termine what  is  adverse  possession,  as  stated 
by  Justice  Wheeler  In  Fortis  v.  Hill,  3  Tex. 
278;  Irat  It  has  never,  In  the  face  of  the  stat- 
utory definition,  been  said  that  the  term  was 
not  susceptible  of  a  definition.  In  numerous 
cases  the  statutory  definition  has  been  so 
ooDStmed  and  elucidated  that  It  is  certainly 
suffldent  to  guide  jnrlm  in  arriving  at  a  con- 
clusion as  to  whether  the  facts  of  a  case 
meet  the  requirements  of  the  definition. 
Word  v.  Drouthett,  44  Tex.  873;  Satterwhlte 
T.  Rosser,  fEL  Tex.  170;  Bracken  v.  Jones,  63 
Tex.  186;  Mhoon  v.  Cain,  77  Tex.  S17,  14  S. 
W.  24.  The  effect  of  the  Instruction  was  to 
give  the  Jury  unbridled  license  to  determine 
for  tiiemselves  the  meaning  of  a  legal  term 
vbUib  ahoold'have  been  defined  tgr  the  court 
So  effort  la  made,  in  the  brief  of  appel- 
lees, to  justify  the  charge,  and  no  claim  Is 
made  that  It  was  not  Injurious  on  the  ground 


that  evidence  was  not  confilcting  on  the 
question  of  limitation.  Nor  could  such  claim 
huve  been  sustained,  as  there  is  a  manifest 
confilct  In  the  evidence.  As  said  by  Judge 
Moore  In  Word  v.  Drouthett,  above  cited: 
"The  fact  of  possession,  and  the  Intent  and 
purpose  with  which  It  Is  taken  and  held,  are 
questions  for  the  Jury.  But  what  character 
of  facts  are  requisite  or  sufilclent  to  entitle 
a  party  setting  It  up  to  the  protection  of  the 
statute  Is  a  question  of  law.  And  a  proper 
explanation  of  the  law  la  absolutely  essential 
to  enable  the  Jury  to  determine  correctly 
the  nature  and  character  of  the  occupancy 
or  possession."  Or,  In  other  words,  the  legal 
definition  of  "adverse  possession"  should 
have  been  given  by  the  conrt  and  to  inform 
the  Jury  that  the  words  could  not  be  defined 
was  equivalent  to  Instructing  the  Jury  that 
they  might  indulge  their  fancy  In  specula- 
tion as  to  what  the  words  meant 

Special  Instruction  No.  2,  given  by  the 
court,  was  as  follows:  "The  Jury  are  in- 
structed that  if  they  believe  from  the  evi- 
dence that  plaintiffs  have  shown  prima  fade 
that  they  and  Richardson  Hllbum,  under 
whom  they  claim,  have  had  and  held  con- 
tinuous, peaceable,  and  adverse  possession 
of  the  land  in  controversy  for  a  period  of 
ten  years  at  any  time  between  the  date  of 
the  patent  to  wit,  the  20tfa  day  of  December, 
1876,  and  the  date  of  the  fiUng  of  this  suit 
to  wit,  the  28th  day  of  August  1894,  they 
will  find  for  plaintiffs."  The  charge  Is  er- 
roneous In  Ignoring  any  evidence  that  may 
have  tended  to  rebut  the  prima  faele  case 
made  by  aKteUees,  and  baa  tiie  effect  of  In- 
structing a  verdict  regardless  of  evidence 
introdneed  by  appellant  There  was  testi- 
mony that  warranted  the  Instructions  of 
which  complaint  Is  made  In  tiie  seventh  as- 
signment of  error.  There  was  testimony 
tending  to  show  that  the  land  was  not  fenc- 
ed by  mistake,  bnt  that  appellees  were  claim- 
ing the  whole  tract  The  other  assignments 
are  without  merit  We  are  of  the  opinion 
that  the  testimony  to  the  effect  that  "It  was 
generally  understood  to  be  the  land  of  Mrs. 
Louisa  Hllbum"  was  properly  excluded.  It 
was  offered  for  the  purptMe  of  showing  that 
the  claim  of  app^ees  was  notorious,  but 
what  a  witness  might  think  was  generally 
understood  would  not  constitute  notoriety  of 
possessiML  It  might  be  generally  under- 
stood tiiat  land  belonged  to  a  person  who 
had  never  been  in  possession  ot  It  For  the 
errors  indicated  the  Judgment  will  be  re- 
versed, and  the  cause  remanded. 


molhtb  PLOW  oo.  v.  biatbbws 

(BABNBST,  Interrener). 
<Oonrt  of  OivU  Apoeals  of  Texas.    March  2, 

1898.) 

ApPBAL— ASSIONHBNTS  OF  BkrOB. 

An  assignment  of  error  Is  suffideot,  if  so 
specliSc  as  to  enable  the  court  to  see  that  a  par- 

Digiiized  by  Google 


700 


44  BOtJTHWBSUBBN  BBPOBTBIL 


(Tex. 


ticolar  rnlinc  Is  complained  of,  thoogh  it  docfl 
not  state  the  gronnds  on  which  the  roUiv  is 
claimed  to  be  erroneous. 

Appeal  from  district  ooar^  Travis  •connt^; 

F.  Q.  Morris,  Judge. 

Action  by  the  Mollne  Plow  CompaJi? 
against  Eric  Mathews  on  a  promissory  note. 
Ben  £1.  Earnest  Intervened.  From  a  Judg- 
ment for  Intervener,  plaintiff  appeals.  Af- 
firmed. 

West  &  Cochran,  for  appellant.  W.  B.  Ab- 
oey,  R.  J.  Hill,  and  L.  A.  Hill,  for  appellee 
Ben  B.  Earnest. 

KSS,  J.  We  have  carefnlly  considered  all 
the  qQe8tl<»i8  presented  In  appellant's  brief, 
and  have  reached  the  conclusion  that  no 
rereralble  error  Is  disdosed.  As  held  on  the 
former  appeal  (S  Tex.  CIt.  App.  108,  27  S. 
W.  784),  we  think  the  petition  of  Intervener, 
Earnest,  stated  a  cause  of  action.  It  Is  true 
that  he  flled  another  petition  after  the  case 
was  rerersed,  bvt  It  contains  all  that  was  in 
the  former,  and  more.  too.  The  additional 
averments  rdate  mainly  to  conditions  which - 
arose  after  the  fltst  trial;  and,  while  there 
may  be  some  sorplnsage  In  the  last  petition. 
It  Is  not  so  obnoxlona  to  the  rules  of  plead- 
ing as  to  require  a  reversal  of  the  Judgment 
We  do  not  desire  to  discuss  the  other  ques- 
tions. The  trial  court  flled  full  ««clnBlons 
of  fact  and  law.  which  we  refer  to  and  adopt 
Oonnsel  for  appellees  object  to  appellant's 
assignments  of  error  as  being  too  gena«l, 
and  dte  authorities  tending  to  support  their 
contention.  However,  under  a  later  decision 
of  onr  supreme  court  (Agency  Oo.  v.  McClel- 
land. 86  Tex.  179,  23  S.  W.  S76t  llOC^,  the  as- 
signments are  suffldent,  and  we  have  so  con- 
sidered them.  Nevertheless,  we  think  the 
court  below  decided  the  case  right  and  its 
judgment  wlU  be  affirmed.  Affirmed. 


McOHEB  V.  ROMATKA. 

(Court  of  Ci'ril  Appeals  of  Texas.    Msrdi  3, 

1888.) 

JUDOMBKT— PnOOSBDIKOS  TO  SbV  ASIDE, 

A  proceeding  to  set  aside  a  judgment  (or 
plaintiff  in  an  action  to  quiet  title  cannot  be 
maintained  by  the  person  intended  to  be,  hut 
not  tn  fact,  sued  in  such  action,  and  whose 
rights  are  in  no  manner  afEected  by  the  judg^ 
ment. 

Error  from  district  court  McLennan  coun- 
ty; h.  W.  Goodrich,  Judge. 

Petition  by  Jinks  McGhee  against  Joseph 
Bomntka  for  an  order  setting  aside  a  Judg- 
ment In  favor  of  Romatka  In  an  action  by 
him  against  Alpheus  McGhee  to  quiet  title. 
There  was  a  Judgment  sustaining  exceptions 
to  the  petition,  and  petitioner  bring  error.  Af- 
firmed. 

An  original  suit  was  brought  February  16, 
1890,  by  Joseph  Romatka,  the  defendant  In 
error,  against  Alpheus  McOhee,  a  minor,  al- 


leged to  reside  In  McLennan  county,  Tex.,  to 
recover  the  N.  %  Sec.  No.  S,  of  section  2S 
of  the  University  school  land,  situated  In  Mc- 
Lennan county.  The  petition  alleged  that  the 
land  was  located  by  Alpheus  McGhee,  Sr., 
on  the  day  of  ,  18~,  and  was  nev- 
er paid  for  by  him;  that  his  surviving  widow 
married  one  F.  T.  Wood,  and  that  she,  M. 
A.  Wood  (formerly  McGhee,  widow  of  Al- 
pheus McGhee,  Sr.),  and  F.  T.  Wood  sold  the 
land  to  G.  B.  Kingsbury,  before  the  same  was 
ever  "paid  for  to  the  state  of  Texas,  which 
purchase  money  was  a  first  lien  against  the 
land  in  favor  of  the  state  of  Texas,  which 
purchase  money  constituted  a  community 
debt  against  the  estate  of  said  Alpheus  Mc- 
Ghee and  M.  A.  McGhee,  who  afterwards 
married  F.  T.  Wood."  It  Is  aUeged  that 
after  the  marriage  of  the  surviving  widow  to 
P.  T.  Wood,  she  was  compelled  to  dispose  of 
and  sell  the  land  for  the  purpose  of  paying 
off  and  discharging  the  debt  which  was  as- 
sumed by  C.  K  Kingsbury.  It  Is  further  al- 
leged that  M.  A,  Wood,  Joined  by  her  hus- 
band, F.  T.  Wood,  had  full  pow&  to  sell  the 
land  to  pay  the  debt  free  from  all  claims  of 
the  minor,  the  heir  of  Alpheus  McGhee,  Sr.; 
that  the  minor  Is  setting  up  some  sort  of 
claim  to  the  land,  as  heir  of  his  father,  Al- 
pheus McGhee,  which.  In  connection  with  the 
refusal  of  the  commissioner  of  the  general 
land  office  to  Issue  patent  to  plaintiff,  as  as- 
signee, constitutes  a  cloud  upon  plalntlfTs  ti- 
tle, and  renders  the  same  unsalable  to  the  ex- 
tent of  one-half  thereof,  of  the  value  of  $500. 
Prayer  for  citation  to  defendant,  that  guard- 
ian be  appointed  to  represent  the  minor,  and 
for  decree  removing  cloud  from  plaintiff's  ti- 
tle, for  costs,  and  general  r^ef.  The  peti- 
tion is  signed  by  counsel  for  plaintiff.  There 
was  an  answer,  not  filed,  among  the  papers, 
as  follows:  "Joseph  Romatka  vs.  Alpbens 
McGhee.  Suit  In  District  Court  McLennan 
County,  Texas.  Now  comes  Thomas  C. 
Smltti,  as  guardian  ad  litem,  under  appoint- 
ment by  the  court  for  the  minor  Alpheus  Mc- 
Ghee, and  demurs  to  idalntlfTs  petition,  and 
prays  Judgment  of  the  court  [Signed]  Thos. 
C.  Smith,  Guardian  Ad  Litem.  And,  fur- 
ther answering,  this  guardian  denies  all  and 
singular  the  allegations  hi  plaintiff's  petition, 
except  as  to  claim  alleged.  [Signed]  Thoa.  C. 
Smith,  Guardian  Ad  Litem,  for  Deft"  An 
original  answer  was  filed  October  lOth,  signed 
by  "Pearre  &  Boynton,  Attys  for  DfL,"  con- 
taining a  general  demurrer  to  the  petition  and 
a  general  denial.  December  4,  1880,  the  fol- 
lowing Judgment  was  rendered  by  the  court 
tn  the  cause:  "This  day  came  the  parties  by 
their  attorneys,  defendant  represented  by  his 
guardian  ad  litem,  T.  C.  Smith,  Esq.,  hereto- 
fore appointed  to  represent  him,  and,  a  Jury 
being  waived,  submit  all  matters  In  contro- 
versy, as  well  of  fact  as  of  law,  to  the  court: 
all  demurrers  having  been  first  overruled. 
And,  the  evidence  and  the  argument  of  coun- 
sel having  been  heard  and  fuUy  underwood.  It 
Is  considered  and  decreed  by  the  coun  that 
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Alphens  UcOtaM,  Sr.,  Is  dead;  tbat  he  left 
SQiTlTlng  hfm  his  wife,  M.  A.  McObee  (who 
afttfwards  married  F.  T.  Wood),  and  this  de- 
fendant as  their  son  and  only  child,  as  bis  sole 
and  onljaurrlTlng  heirs;  that  said  M.  A.  Wood 
andher  hnsband  sold  the  land  herein  described 
to  C.  B.  Ktngsbnry,  who  acAA  to  the  pUUntiff, 
Joseph  Bomatka,  with  the  greater  part  of  the 
purchase  money  for  said  land  unpaid  and  ow- 
ing to  the  state  of  Texas,  and  that  said  M.  A. 
Wood,  Joined  by  her  husband,  had  fnll  right 
to  sell  said  land  In  liquidation  of  the  com- 
munity debt  existing  as  aforesaid,  against  the 
same;  and  that  the  plaintiff  recoTer  of  the 
defendant  the  premises  bounded  as  follows: 
The  north  half  of  quarter  section  No.  3  of 
section  No.  (28)  twenty-eight  of  the  Unlrerslty 
lands,  situated  In  McLennan  county;  and  that 
aH  title  be  devested  out  of  said  defendant,  and 
Invested  In  plaintiff,  to  said  land."  Execution 
ordered  for  costs  in  favor  of  the  offlcera  of 
oonrt  against  plaintiff,  including  a  fee  of  f28 
allowed  the  guardian  ad  litem.  July  10. 1896^ 
In  tbe  same  caae,  one  Jinks  McOhee,  by  at- 
torney, filed  an  unsworn  motion  or  petition  as 
follows,  after  styling  the  case  and  stating 
Tenne:  "To  the  Hon.  L.  W.  Goodrich.  Judge: 
Cornea  now  yonr  petitioner.  Jinks  McGhee,  a 
resident  citizen  of  Tayknr  oonnty,  TesRS,  com- 
plaining of  Joiqifa  Bomatka.  a  resident  citi- 
zen of  McLennan  county,  Texas,  and  repre- 
sents onto  your  honor  that  heretofore,  to  wit, 
on  the  24th  day  of  December,  1890.  there  was 
rendered  In  this  court  a  Judgment  In  said 
above  styled  and  numbered  cause  against  one 
Alpbeus  McGhee,  alleged  to  be  the  only  son  of 
Alpheus  McGhee  and  M.  A.  McGhee.  PeUtlon- 
er  alleges  that  he  Is  the  only  son  and  child  of 
laid  Alpfaens  McGhee,  deceased,  and  the  said 
H.  A.  McGhee,  who  Intermarried  with  F.  T. 
Wood,  and  Is  the  person  intended  to  have  been 
sued  In  said  cause,  but  bis  name  Is  Jinks  Mc- 
Ghee, and  not  Alpheus  McGhee,  and  never  has 
been.  That  there  Is  no  such  person  as  Alpheus 
McGhee,  son  of  Alpheus  McGhee,  deceased,  and 
M.  A.  McGhee."  It  is  alleged  that  the  Judgment 
formerly  taken  Is  Illegal  and  toIA,  and  should 
be  set  aside  and  annuDed,  because  not  ren- 
dered against  any  living  person,  and  no  one 
before  the  court  against  whom  Judgment  could 
be  rendered,  and  that  if  Intended  to  be  against 
this  petitioner,  at  the  time  suit  was  filed,  and 
up  to  within  tbe  last  six  months,  petitioner 
was  a  minor,  the  only  child  of  Alpheus  Mc- 
Ghee; that  tbe  subject-matter  of  controvert 
Is  80  acres  of  land,  the  N.  %  of  quarter  sec- 
tion No.  S  of  section  28  of  the  University 
lands,  situated  In  McLennan  county,  Texas. 
Xt  Is  further  alleged  that  petitioner's  father 
bought  tbe  land  from  tbe  state  of  Texas,  and, 
at  his  death,  there  survived  blm  petitioner 
and  his  mother,  who  afterwards  Intermarried 
with  F.  T.  Wood,  as  his  only  surviving  heirs; 
tbat  the  land  was  community  property  of  his 
father  and  mother,  and  the  homestead  of  his 
mother;  that,  at  his  father's  death,  vne-balf 
of  tbe  land  descended  to  him;  tbat  after  his 
father's  death,  and  aftw  his  motbo's  Inter- 


marriage with  F.  T.  Wood,  tb«y  kAA  the  land 
to  said  Kingsbury;  that,  at  the  time  of  tbe 
sale,  there  was  due,  as  purchase  money  to  the 
state  on  the  land,  about  $60;  that  It  was  then 
worth  $30  per  acre;  that  the  sale  was  fraud- 
ulent, and  was  made  to  deprive  petitioner  of 
his  title;  that  no  citation  was  ever  served  up- 
on him,  or  any  one  else,  and  tbat  OKxe  Is  no 
record  of  appointment  of  a  guardian  ad  litem; 
that  the  paper  pnrportUig  to  be  the  answer  of 
Thomas  C.  Smith,  guardian  ad  litem,  which 
admits  plaintiff's  case,  was  not  filed;  that  the- 
record,  and  the  evidence  contained  therein, 
show  that  there  was  a  mistake  of  law  by  the 
court  In  rendering  Judgment;  that  the  only 
Judgment  that  could  have  been  rendered  was- 
one  foreclosing  a  lien  on  the  land  for  the  bal- 
ance of  purchase  money  due  thereon,  **wlilcb 
was  not  done,  and  could  not  have  bem  dwe. 
as  the  case  was  brought";  that  the  petition 
was  subject  to  a  general  demurrer,  and  Is- 
based  upon  a  misconceptton  of  the  law;  that 
he  was  not  before  the  court  In  any  legal  man- 
ner whatsoever,  nor  were  his  rights  protected. 
He  prays  citation  to  Romatka;  that  the  Judg- 
ment be  set  aside,  vacated,  and  annulled,  and" 
for  Judgment  for  title  tor  one-half  of  the  land 
and  writ  of  possession.  Romatka  filed  de- 
murrers and  answer  to  the  merits.  The  court 
sustained  exceptions  to  tbe  petition  or  motion, 
upon  the  groimd  that  Jinks  McGhee  was  a 
stranger  to  tbe  original  suit,  and  could  not  be 
heard  to  set  adde  the  Judgment  He  has  sued 
out  writ  of  enmr  from  the  Judgment 

J.  B.  Scarborou^,  for  plahitlff  In  error. 
Richard  L  Monroe  and  B.  M.  Ewlng,  for  de- 
fendant In  error. 

OOLLARD,  J.  (after  stating  the  facts).  Ac^ 
cording  to  the  averments  of  the  petition,  it 
appears  that  the  rights  of  the  mover  or  peti- 
tioner are  In  no  manner  affected  by  the  Judg- 
ment sought  to  be  vacated;  that  he  Is  not  the- 
person  sued,  nor  the  person  against  whom  the- 
Judgment  was  rendered;  and,  consequentiy, 
cannot  be  heard  to  set  It  aside  nor  to  annul  It. 
There  Is  no  error  In  the  Judgment  of  the  court 
and  It  H  alBnned.  Affirmed. 


ST.  LOUIS  S.  W.  RT.  00.  OF  TEXAS  t. 

FRANKLIN.i 
(Court  of  avll  Appeals  of  Texas.    Feb.  2, 

1898.) 

CABRIBRB— ClABIUTT  FOB  ImOBT  TO  PaSSBHOBBS 

BT  Sbbvant— Pambhosb— What 

CO!T8TITnTES. 

1.  in  BD  action  against  a  railroad  compaoy 
for  false  impriaonment  plaintiff  claimed  tbat 
he  entered  defeadant's  waiting  room,  and  re- 
ceived from  its  agent  a  ticket  paying  valid  sil- 
ver coin  therefor;  that  the  agent  thereafter 
caused  tbe  town  marslial  to  arrest  plaintiff  on 
the  charge  ol  passing  counterfeit  money;  and 
that  sach  agent,  acting  with  said  marshal,  false- 
ly imprisoned  plaintiff  for  six  hours.  Held,  that 
If,  before  said  arrest,  plaintiff  had  gone  to  de- 


1  Rehearing  denied. 
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tendasf  s  waitiQK  room  with  the  hitrat  to  pro- 
cure a  ticket  and  take  |>asBage  on  defendant'! 
train  at  tbe  first  opportunltr,  and  bad  placed 
himself  lo  the  care  of  defendant  and  its  serr- 
anta,  preparatory  to  taking  pasaage  on  it> 
trainjplalntiff  voold  be  a  paaaeniter. 

2.  Where  the  jarr  must  have  understood  from 
the  changes  that  tnej  were  to  find  for  defend- 
ant if  plaintiff  was  not  m  passenger,  or  if  he 
contributed  to  bis  arrest,  the  charge  was  not 
open  to  the  objection  that  It  was  unfair  to  de- 
fendant, io  that  all  of  its  charges  were  refused, 
and  the  court  failed  to  submit  any  poRsible 
iM>iitingency  or  any  phase  of  the  case  or  eri- 
deace  whereby  the  Jury  might  find  for  defend- 
ant. 

3.  A  carrier  is  liable  to  a  pasaenger  thereof 
for  injury  inflicted  oo  him  by  Ita  serrant.  in 
whaterer  capacity  the  servant  may  be  employ- 
ed. 

Appeal  from  Navarro  county  court;  X  F. 
Stoat,  Judge. 

Action  by  W.  S.  Franklin  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  platntiff,  de- 
fendant appeals.  Affirmed. 

Sam  H.  West,  Clark  &  Bollnger.  and  James 
J>.  WlUiamaon.  for  appellant  Simktns  * 
Maya,  for  appellee. 

JAMBS,  CL  J.  An  action  for  damages  for 
false  imprisonment,  bronght  by  appellee 
against  appellant  and  tbe  town  marshal  of 
Blooming  Grove,  wherdn  it  Was  allied  that 
plaintiff,  on  a  certain  Ostj,  entered  the  waft- 
ing room  of  appellant  in  said  town,  and  pnr- 
rliased  and  received  a  ticket  of  tbe  agent 
from  titiat  point  to  Corsicana,  paying  valid 
silver  coin  for  same  to  said  agent,  and  that 
thereafter  said  agent  sent  for  and  caused 
s^d  marshal  to  arrest  plalntiflt  on  the  false 
<-harge  of  passing  counterfeit  money,  and 
that  said  agent  acting  and  conspiring  with 
said  marshal,  falsely  arrested  and  imprison- 
ed appellee  In  the  calaboose  of  saJd  town  for 
six  hours,  under  disagreeable  and  humiliat- 
ing drcnmatances,  and  praying  for  damages 
in  tbe  sum  of  |1,000.  The  defenses,  briefly 
stated,  were  that  the  agent  acted  outside  the 
scope  of  his  authority  or  service,  and  his 
acts,  if  any,  as  alleged,  were  his  personal 
acts,  never  ratified  by  defendant;  that  plaln- 
tifr  had  not  bought  but  only  proposed  to 
buy,  a  ticket;  the  coin  he  offered  had  every 
appearance  of  being  counterfeit  and  It  was 
therefore  refused  by  the  agent  and  plaintiff 
and  tbe  companion  that  was  with  him  stat- 
ed to  the  agent  In  substance,  that  they  bad 
told  tbe  person  who  paid  them  ^he  money 
that  they  believed  the  money  was  not  good; 
whereupon  the  agent,  on  bis  own  personal 
account  notified  the  marshal,  In  effect  that 
plaintiff  and  his  companion  were  at  the  de- 
pot, offering  to  pass  what  they  believed  was 
counterfeit  money,  and  thereupon  the  mar- 
shal came  and  arrested  them,  etc.;  where- 
fore defendant  Is  not  liable,  but  If  there  is 
any  cause  of  action,  it  Is  against  the  said 
agent  or  said  marshal.  There  was  a  verdict 
for  plaintiff  in  the  sum  of  $500. 

The  first  assignment  complains  of  tbe  tci- 


loving  d^nltlon.  given  by  the  charge,  of  a 
"passenger":  "If  you  believe  from  the  evi- 
dence that  defendant  •  •  •  was  •  •  • 
a  common  carrier  of  passengers  upon  its 
trains,  and  that  before  said  arrest  plalnticr 
had  purchased  a  ticket  from  said  eompan7*B 
agent  and  ]^Ud  him  Uterefor.  Intendlnie 
tliereafter,  as  soon  as  possible,  to  taJce  pas- 
sage OB  said  company's  train,  or  that  before 
said  arrest  plaintiff  had  gone  to  said  com- 
pany's waiting  room  at  the  d^t  with  the 
Intention  in  good  faith  to  procure  a  ticket 
and  take  passage  cm  defendant's  tndn  at  the 
first  opportunity,  and  for  this  purpose  had 
placed  himself  in  tbe  care  of  said  company 
and  Its  servants  and  agents,  preparatoi^  to 
taking  passage  on  Its  train,  then.  In  either 
event  [dalntiff  wonld  be.  In  law,  a  passenger 
of  said  company."  Tbe  case  of  Bailw^  Oo. 
V.  Jones  (Tex.  Civ.  App.)  S»  S.  W.  124,  In 
which  a  writ  of  error  has  been  refused,  es- 
tablishes the  correctness  of  the  latter  section 
of  this  charge,  as  to  what  constitutes  a  paa- 
sengsr.  The  first  section  wonld  also  pre- 
sent a  complete  definition  of  a  passmger. 
had  it  required  the  person  purchasing  a  tick- 
et under  the  circumstances  it  indicates  to 
have  beoi  in  waiting  at  tbe  dq>ot  But  as 
all  the  evidence  shows  that  plaintiff  remain- 
ed in  the  waiting  rmmi,  the  definition  was 
snlfldettdy  accnrate  for  the  purposes  ot  this 
case.  We  do  not  sustain  the  view  urged  by 
the  first  assignment  that  a  person  cannot 
be  a  passenger  unless  a  contact  fw  trans- 
portation has  been  entered  Into. 

Tbe  second  assignment  Is  that  a  chnrgi> 
was  refused  to  the  effect  that  If  idalntUTs 
arrest  was  brought  about  by  his  own  mis- 
statements and  misconduct,  the  jury  should 
find  for  defendant  Tbls  matter  was  pre- 
sented In  the  charge.  The  charge  was  ttiat 
if  plaintiff  was  a  passenger  at  the  time,  and 
that  the  agent  of  appellant  caused  bis  arrest 
for  an  offense  which  had  not  been  commit- 
ted, then  appellant  would  be  liable,  unless 
plaintiff  brought  about  his  arrest  by  his  own 
declaradons  or  the  declaration  of  his  com- 
panion in  his  presence.  The  only  reason  or 
ground  advanced  by  appellant  why  this 
chai^ce  shovld  have  been  given  Is  that  tbe 
court  omitted  such  defense  In  Its  charge, 
which  proves  not  to  be  the  case.  That  It 
was  not  presented  In  the  form  appellant 
might  have  desired  It  or  been  entitled  to 
have  It  given  Is  not  assigned  as  error.  This 
disposed  also  of  the  eighth  assignment. 

Under  the  third  assignment  the  proposi- 
tion Is  made  that  a  master  Is  not  responsible 
for  the  wrongful  act  of  his  servant  not  done 
in  tbe  scope  of  his  employment  The  prlu- 
efple  is  sound,  but  without  any  application 
In  cases  like  this.  To  one  who  is  a  passen- 
ger of  a  carrier,  the  latter  Is  liable  for  in- 
Jury  Inflicted  upon  him  by  Its  servant  In 
whatever  capacity  the  servant  may  be  em- 
ployed. 

The  fourth  assignment  complains  of  the  re- 
fusal of  a  certain  charge,  whidi  upon  exam- 
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Inatlon  1b  found  to  be  wboUy  foreign  to  tbe 
subject-matter  of  the  proposition  presented 
under  It. 

Tbe  fifth,  sixth,  seventh,  and  ninth  assign- 
ments all  complain  that  tbe  verdict  Is  not 
sustained  by  tbe  evidence.  One  of  them 
states  that  tbe  verdict  Is  excessive.  These 
assignments  are  not  well  founded. 

The  last  assignment  Is  that  tbe  charge 
^as  not  fair  to  tbe  defendant,  and  virtually 
Instructed  a  verdict  against  it,  In  that  all 
of  Its  charges  were  refused,  and  the  court 
failed  to  submit  to  tbe  Jury  any  possible  con- 
tingency or  any  phase  of  tbe  case  or  evi- 
dence whereby  they  might  or  would  be  al- 
lowed to  find  for  defendant.  Tbe  jury  must 
have  readily  understood  from  the  charges 
that  they  were  to  find  for  defendant  It  plain- 
tiff was  not  a  passenger,  or  If  be  contributed 
to  his  arrest.  The  only  refused  charge 
brought  to  our  notice  Is  by  the  second  as- 
sigiunent,  already  disposed  of.  AtHnned. 


BilSSOURl.  K.  &  T.  SY.  CX>.  OF  TEXAS  v. 
MAHTIN.i 

(Oonrt  of  Civil  Appeals  of  Texas.    Feb.  2, 

1898.) 

RAtLKOAn  — IlMGBIBB  TO  PbRSOKB  OS  TSACS  — 
CONTHIBDTOBT  NboLIORNOB. 

PlaintifC,  while  at  defendant's  depot  to  take 
a  train,  saw  an  engine  about  2S0  yards  away, 
which  he  knew  had  to  come  to  the  depot  to 
couple  with  the  train  that  would  start  in  a 
minute  or  two.  He  then  took  his  way  towards 
the  train,  and,  without  turaiDg  in  the  direction 
that  he  knew  tbe  engine  to  lie,  and  without  lis- 
tening, stepped  on  the  main  track  immediately 
in  front  of  the  engine,  and  was  injured.  Hda, 
that  his  negligence  proximately  contributed  to 
bis  injury,  though  the  company  was  negligent, 
in  that  no  signal  was  given,  and  the  engine 
was  running  at  a  dangerous  rate  of  speed. 

Appeal  from  district  court,  Hill  eoimty;  J. 
M.  Hall.  Judge. 

Action  by  John  B.  Martin  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  plaiutiflF.  de- 
fendant appeals.    Reversed  and  remanded. 

Stanley,  ^Kxmts  &  Thompson,  T.  S.  Miller, 
and  Robt.  Harrison,  for  appellant  Smith  & 
PblUlps  and  Hnmpbreys  &  McLean,  for  ap- 
peUee. 

NEHAj,  J.  The  appellee,  John  B.  Martin, 
sued  the  appellant  for  (20,000  damages  for 
personal  Injuries  alleged  to  have  been  In- 
flicted throogh  the  negligence  of  appellant  In 
mnning  Its  engine  upon  him.  'fhe  grounds 
of  negligence  averred  are:  (1)  Tbe  failure  of 
appellant's  employ^  In  t^ratli^  the  engine, 
to  blow  the  whistle  and  ring  the  bell,  In 
compliance  with  statute,  before  reaching  the 
point  upon  the  track  where  the  Injuries  oc- 
curred; (2)  In  running  the  engine  at  a  high 
and  dangerous  rate  of  speed  at  the  time  of 
the  ndllidon;  and      in  falling  to  warn  ap- 

1  Behearlng  denied. 


pellee  of  the  danger  when  it  became  appar- 
ent to  appellant's  servants  operating  the  en- 
gine. As  a  defense,  tbe  appellant  pleaded  con- 
tributory negligence. 

On  tbe  27tb  day  of  June,  1899,  tbe  appel- 
lee desbred  to  take  passage  upon  one  of  ap- 
pellant's trains  at  Itasca  for  Ft.  Worth,  Tex., 
and,  having  missed  tbe  regular  passenger 
train  on  that  morning,  Intended  to  take  pas- 
sage on  one  of  appellant's  local  freight  trains, 
which  carried  passengers  betn-een  said 
points.  This  train  bad  been  pushed  up  by 
an  engine  on  a  side  track  opposite  the  north 
corner  of  the  depot,  the  main  track  being  be- 
tween it  and  the  depot.  After  the  train 
was  pushed  up,  tbe  engine  was  moved  south 
down  to  a  switch,  and  had  to  run  up  the 
main  track  beyond  the  depot  and  then  be 
switched  down  on  the  side  track,  and  cou- 
pled with  said  train;  it  being  the  engine 
which  was  to  pull  out  upon  tbe  arrival  of 
the  south-bound  train,  which  was  then  due 
and  momentarily  expected.  Appellee's  va- 
lise was  setting  at  the  southwest  comer  of 
tbe  depot  He  knew  that  It  was  about  time 
for  the  train  to  leave  upon  which  he  Intend- 
ed to  take  passage,  and  picked  up  his  valise. 
glaiKred  south  to  where  the  engine  that  struck 
him  was  operating,  about  250  yards  away, 
which  appeared  to  him  to  be  switching,  but 
he  did  not  notice  whether  It  was  In  motion 
or  not  He  then  took  bis  way  in  a  north- 
westerly direction,  through  a  crowd  of  peo- 
ple who  were  scattered  along  tbe  platform, 
for  a  distance  of  about  70  feet  and  then, 
without  turning  his  head,  or  having  In  tbe 
meantime  turned  In  tbe  direction  that  he 
knew  tbe  engine  to  be,  and  without  listening 
to  ascertain  where  It  was,  and  knowing  that 
the  engine  had  to  come  up  north  to  the  depot 
to  couple  with  tbe  train  that  would  start  In 
a  minute  or  two,  stepped  on  tbe  track  Im- 
mediately In  front  of  tbe  engine,  and  was 
knocked  down  and  injured  by  It  He  was 
not  seen  by  the  employes  operating  the  en- 
gine until  be  stepped  on  tbe  track,  and  it 
was  then  impossible  to  avert  tbe  accident. 
Every  person  who  was  on  or  near  the  plat- 
form at  the  time,  who  testified  In  the  case, 
saw  tbe  engine  that  struck  appellee  coming 
up  tbe  track,  and  there  was  nothing  to  pre- 
vent appellee  from  seeing  It  If  he  had  tried 
to.  Two  of  the  witnesses,  when  they  saw 
him  In  tbe  act  of  stepping  on  the  track  in 
front  of  the  engine,  cried  out  to  him,  "Don't 
do  that!"  and  one  of  them,  knowing  bis  dan- 
ger, endeavored  to  pull  him  back,  when  he 
was  in  the  act  of  stepping  on  the  track. 
These  facts  are  based  upon  tbe  appellee's 
own  testimony  and  that  of  other  witnesses, 
and  are  uncontroverted. 

Under  oiu:  view  of  the  case,  we  deem  It 
unnecessary  to  consider  any  of  the  assign- 
ments of  error  except  that  which  complains 
of  the  insufficiency  of  the  evidence  to  sup- 
port tbe  verdict.  In  that  It  clearly  appears 
from  the  evidence  that  tbe  appellee  was 
guilty  of  contributory  negligence.   Tbls  a' 
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Blgnment,  we  think,  Is  well  taken.  It  may 
be  conceded  that  the  appellant  was  guilty 
of  negligence  on  the  first  two  grounds  al- 
leged In  appellee's  petition;  yet,  as  there  Is 
no  eTtdence  In  the  record  tending  In  the 
slightest  degree  to  destroy  the  probative 
force  of  that  which  shows  appellee's  own 
negligence  proxlmatdy  contributed  to  his  In- 
jury, we  think  the  motion  for  new  trial 
should  have  been  granted  upon  the  ground 
assigned.  Sanches  t.  Railway  Ck>.,  88  Tex. 
118,  30  8.  W.  431.   Reversed  and  remanded. 


iJE  LA  GARZA  et  al.  t.  MACMANUS  et  al.i 
(Court  of  aril  Appeals  of  Texas.   Feb.  2, 
188S.) 

Trrbpabs  toTkt  Title— Etidbk ok— BumotsKCT. 

1.  Id  an  action  by  the  heirs  of  Q.  to  quiet  title 
to  11  leagues  of  land,  granted  G.  In  1829  by 
the  goverumeat  of  Texas,  it  appeared  that  an 
inHtrument,  dated  in  1845,  after  the  death  of 
G.'s  wife,  pur[)OEtiQg  to  be  executed  by  G.  to 
C,  under  whom  defendants  claimed,  was  left 
in  the  proper  office  lo  Ceralvo,  Mexico;  that  it 
recited  a  conveyance  of  the  grant  to  C;  that  it 
was  over  60  years  old,  and  had  been  acted  on 
by  O.  siuce  its  date,  and  especially  since  the  de- 

riit  by  him  of  the  testimouio  of  the  grant  to 
in  the  land  office  in  1847;  that  O.  made  many 
sales  of  land  in  said  grant;  that  W.,  a  purchas- 
er of  a  portion,  afterwards  acted  as  attorney 
in  making  sales  of  the  land  for  C.  who  died  in 
1861;  that  after  C's  death  W.  still  held  posses- 
sion of  the  land,  paying  all  taxes,  and  sold  por- 
tions of  it,  until  his  death  In  1876.  The  evi- 
dence showed  that  there  existed  community  In- 
debtedness of  Q.  and  Ms  deceased  wife  to  C 
when  said  Instrument  was  made.  Bttd,  that 
the  Instmrnont  was  sufficient  In  its  terms  to 
evidence  a  sale  of  the  grant  by  O.  to  0.,  and  the 
facts  and  circumstances  warranted  a  finding 
that  it  was  the  genuine  act  of  G. 

2.  A  deed  filed  as  an  archive  in  an  office  in 
Mexi(>o  presumably  conid  not  be  withdrawn, 
and  rendered  proof  thereof  by  an  examined  copy 
In  an  action  In  the  state  admissible. 

Appeal  trom  district  court,  Montgomery 
county;  L.  B.  Hlghtower,  Judge. 

Action  by  Jose  Uarla  de  la  Gana  and  oth- 
ers against  F.  EL  MacmanuB  aod  others  to 
quiet  title  to  11  leagues  oC  land.  In  which 
defendants  answered  by  pleas  In  abatement, 
not  guilty,  etc.,  and  asked  afilrmatlTe  relief 
In  the  nature  of  a  cross  action  In  trespass  to 
try  title  against  all  of  plaintiffs.  From  a 
Judgm«it  against  plaintiffs,  and  affirmatlTe- 
ly  in  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

This  action  Is  brought  by  appellants,  al- 
leging themselves  to  be  the  heirs  at  law  of 
Jose  Maria  de  la  Garza,  the  grantee  of  11 
leagues  of  land  from  the  government  of 
Coahulla  and  Texas,  against  appellees;  ap- 
pellants alleging  that  they  are  the  heirs  of 
said  original  grantee,  and  praying  for  a  de- 
cree of  title  and  possession  of  the  land,  for 
removal  of  cloud  from  their  tltie,  etc.  Ap- 
pellees answered  by  pleas  In  abatement,  not 
ffontj,  etc.,  and  asked  affirmative  relief  In 

1  Writ  of  error  denied  by  supreme  court. 


the  nature  of  a  cross  action  In  trespass  to 
try  title  against  al)  the  appellants.  This  Is 
the  statement  of  the  pleadings  as  given  In 
appellants*  brief.  The  case  was  tried  by  the 
court,  and  the  judgment  was  against  appel- 
lants, and  afflrmatlveHy  In  favor  of  defend- 
ants. 

The  Judge's  conclusions  of  fact  are  as  fol- 
lows: "(1)  The  certified  translated  copy  of 
testimonio  from  Vicente  Aldeete  to  Jose  Ma- 
ria de  la  Garza  Is  a  correct  translation  of 
the  genuine  grant  to  Jose  Maria  de  la  Garza, 
the  person  named  In  the  concession  of  Jan- 
uary 9,  1829,  and  the  grantor  In  the  power 
of  attorney  attached  to  said  instrument, 
which  power  of  attorney  is  genuine  and  the 
translation  correct  (2)  The  plaintiffs.  Jose 
Maria  de  la  Garsa,  Guadalupe  de  la  Garaa, 
Andres  Perez,  Dlsadora  Garza  Salinas.  Guad- 
alupe Salinas  Garsa,  Nepomlcena  Garza  de 
Garza,  Margarlte  Berrera  Garza,  and  Guad- 
alupe Garza  y  Garsa,  are  the  heirs,  and  only 
heirs,  of  Jose  Maria  de  la  Garza,  the  original 
grantee.  (8)  The  plaintiffs  are  the  descend- 
ants In  direct  line  of  said  Jose  Maria  de  hi 
Garza,  original  grantee,  whose  wife  was 
Nardssa  Bosguez;  that  they  were  married 
as  early  as  1^7,  and  were  husband  and 
wife  until  Xarcissa  Basques  de  la  Garza's 
death.  In  1833;  and  that  Jose  Maria  de  la 
Garza,  original  grantee,  died  In  1S5S,  leav- 
ing as  his  heirs,  uow  living,  the  plaintiffs  In 
this  cause,  all  of  whom  reside  In  Mexico. 
The  plaintiffs  Introduced  depositions  show- 
ing their  heirship  as  hereinbefore  found; 
also,  that  the  wife  of  Jose  Maria  de  la  Gatza 
was  Narcissa  Basquez,  to  whom  he  was  mar- 
ried as  early  as  1^7;  that  plaintiffs  were 
lineal  descendants  of  this  marriage.—Jose 
Maria,  the  plaintiff,  and  Guadalupe  de  la 
Garza,  'male,'  being  sons  of  Jose  Maria,  the 
original  grantee,  and  his  wife,  Narcissa  Bas- 
quez de  la  Garza;  that  the  other  plaintiffs 
were  children  or  lineal  descendants  of  other 
children  of  Jose  Maria,  the  grantee,*  and 
Narcissa,  which  other  children  were  dead, 
leaving  these  descendants  as  heirs;  tliat 
Narcissa  Basques  was  living  January  9. 
1829.  the  date  of  the  concession,  and  lived 
until  August.  1833,  when  she  died;  that  the 
surviving  husband,  Jose  Maria  de  la  Garza, 
dabned  the  land  in  controversy  In  1830,  and 
sent  his  son  Ramon,  with  others,  across  the 
Rio  Grande  river,  with  several  thousand 
sheep  and  goats,  to  place  them  on  the  laud 
In  controversy;  that,  after  crossing  the  riv- 
er into  Texas,  Jose  Maria,  'the  original  gran- 
tee,* follow^  after  the  brother  Ramon,  and 
had  him  to  retnm  with  the  sheep  and  goats; 
that  the  sheep  were  sheared,  and  the  wool 
and  animals  were  sold;  that  Ram<m  was 
killed,  and  the  effort  to  take  possession  of 
the  land  was  abandoned  at  that  time,  and 
Jose  Maria,  'grantee,*  returned  to  Ceralvo. 
(4)  The  o^les,  duly  certified,  of  the  deed  of 
1835  and  declaration  of  trust  of  1845,  Intro- 
duced by  defendants,  are  copies  of  the  gen- 
uine acts  of  one  Jose  Maria  de  la  Oarz* 
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SfeHiiflt,  comlug  from  the  jBsgado  of  CeralTo, 
Mexico;  tbat  tbe  originals  were,  aM  now 
are,  In  proper  ciutody,  over  60  years  old, 
and  have  been  acted  under  by  John  Camer- 
<m  since  be  received  them  at  tbelr  respective 
dates,  and  especially  since  tbe  deposit  of  the 
testlmonio  of  tbe  original  grant  by  Cameron 
In  the  land  office  In  1847:  that  Cameron 
bas  made  many  sales  on  tbe  11  leagues  of 
InDd  In  controversy  as  described  In  these  In- 
struments, tbe  first  being  in  1849;  that  be 
vlfiited  the  land  prior  to  this  date,  and 
brought  salt  in  the  federal  court  at  Galves- 
ton  against  Richard  Williams,  a  settler,  re- 
sulting In  the  tatter's  buying  4,428  acres 
from  Cameron,  for  whom  be  afterwards 
acted  as  attorney  In  fact,  under  a  power  of 
attorney,  making  sales  of  land  and  settle- 
ments with  Cameron,  who  visited  the  land 
annually  until  1861,  the  year  of  his  death, 
in  Matamoras,  Mexico;  tbat  Williams  paid 
Cameron  several  hundred  dollars,  proceeds 
of  sale  of  tbat  visit;  that  after  Cameron's 
death  Richard  WiUlame  still  held  possession 
of  the  same,  sold  portions  of  the  grant,  until 
his  death  In  1876  paying  all  taxes;  that 
tbese  papers  are  ancient  Instruments,  duly 
proven  as  such,  (fi)  The  testlmonlo  of  tbe 
original  grant.  Introduced  by  defendants,  is 
a  genuine  document,  which  was  In  the  pos- 
session of  Dr.  John  Cameron,  and  deposited 
by  him  In  the  general  land  office  at  Austin  In 
1847,  and  Is  tbe  Instniment,  including  tbe 
power  of  attorney  attached  thereto,  from 
Oaraa  to  Cameron,  from  wblcb  tbe  plaintiff's 
translated  copy  was  taken;  that  this  orig- 
inal testlmonlo  was  taken  from  tbe  land  of- 
fice by  F.  SL  Macmanus,  one  of  tbe  defend- 
ants, claiming  under  Cameron,  and  by  blm 
introduced  In  evidence  for  all  the  defend- 
ants. (6)  Tbat  tbe  original  grantee,  Jose 
Maria  de  la  Garza,  was  also  called  and 
known  as  Jose  Maria  de  la  Garza  Salinas, 
during  and  after  the  year  1835,  to  distin- 
guish him  from  bis  son  Jose  Maria  de  la 
Garza;  tbat  tbe  original  grantee's  mother's 
family  name  was  Salinas,  and  he  took  her 
name  In  addition  to  his  own,  and  the  son 
took  his  mother's  name.  Basquez,  in  addi- 
tion to  his  own,— thereafter  tbe  father  being 
called  Jose  Maria  de  la  Garza  Salinas,  and 
the  son  Jose  Maria  de  la  Garza  Basquez; 
that  the  original  grantee,  Jose  Maria  de  la 
Garza,  and  the  grantor  in  tbe  deed  of  1835 
and  the  declaration  of  trust  of  1845,  Intro- 
duced by  defendants,  was  one  and  the  same 
person.  (7)  F.  E.  Macmanus  claims*  all  tbe 
land  in  controversy  through  a  sale  made  by 
Xestor  Maxan,  as  administrator  of  Camer- 
on's estate,  under  order  of  the  probate  court 
of  Cameron  county,  the  validity  of  wblcb 
Is  Immaterial  in  this  cause;  It  being  here 
found  tbat  by  express  agreement  In  open 
court,  entered  into  by  all  the  parties  de- 
fendant, no  right  of  any  defendant,  as 
against  any  other  defendant,  was  In  Issue 
ur  decided.  (8)  The  heirs  of  John  Cameron 
lire  found  to  be  E.  K.  Orkney.  Margaret  M. 
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Orkney,  and  John  Orkney,  deceased,  the 
first  cousins  of  John  Cameron  once  removed, 
sometimes  called  ^second  cousins.*  (0)  The 
heirs  of  John  Orkney  are  Mary  McEtnzie, 
bis  surviving  widow,  and  his  children,  John, 
Bva  Marlon,  Harold  Edward,  Daisy  May, 
add  Mary  McFariand,  residents  of  Dnnp- 
dln,  New  Zealand.  (10)  Tbe  jndgmeiU  of 
the  district  court  of  Walker  county,  Tex.,  In 
cause  No.  2,985,  P.  E.  Macmanus  against  E. 
K.  Orkney  et  a!.,  Is  a  true  copy  of  a  valid 
and  subsisting  judgment  (11)  Sydney  T. 
Fontaine  and  Eugene  Williams  Introduced 
proper  titles  from  the  Orkneys,  immaterial 
here  to  set  out  In  full." 

We  adopt  the  above  conclusions  as  sup- 
ported by  tbe  testimony.  We  find,  In  addi- 
tion, tbat  the  facts  and  circnmstances  were 
Bufflclent  to  warrant  the  Judgment,  In  that 
the  evidence  shows  with  reasonatde  cortaln- 
ty  tbat  there  existed  community  indebted- 
ness of  Oarsa  and  his  deceased  wife  when 
Garza  made  conveyance  of  the  land  to  John 
Cameron,  who  waa  tbe  credltnr.  We  also 
deem  It  proper  to  give  the  power  of  attor- 
ney from  Oarza  to  John  Cameron,  which  is 
a  part  of  tbe  testlmonlo  of  tbe  original  grant 
on  file  In  tbe  general  land  office:  "At  tbe 
town  of  Ceralvo,  the  twenty-flftb  day  of  Feb- 
ruary, eighteen  hundred  and  twenty-nine, 
before  me.  Citizen  Jose  Antonio  Montemayor. 
first  constitutional  alcalde  of  this  town,  act- 
ing by  commission  In  default  of  a  notarj. 
there  being  none  In  tbe  terms  of  law,  and 
Instrumental  witnesses  to  be  named  at  tbe 
foot  hereof,  personally  appeared  Citizen  Jo«e 
Maria  de  la  Garza  and  Pedro  Trevino,  of 
this  vicinage,  whom  I  certify  to  know,  and 
they  said:  That  they  give  their  power,  as 
ample  and  full,  and  with  such  degree  of  va- 
lidity as  must  and  may  be  required  by  law. 
unto  Citizens  Juan  Lucio  Woodbury  and 
Juan  Cameron,  individually  or  collectively 
residents  of  Leona  Vlcarlo,  In  their  names, 
and  representing  their  own  persons,  rights, 
and  Interests,  real,  personal,  mixed,  and  ex- 
ecutive, to  claim  and  solicit,  and  take  for  tbe 
grantors,  real  and  personal  possession  of 
eleven  leagues  of  land  each,  which  tbe  gran- 
tors have  acquired,  by  way  of  purchase, 
from  the  supreme  government  of  the  state  of 
Coahulla  and  Texas,  In  conformity  to  the 
colonization  law  of  said  state,  of  March  the 
twenty-fourth,  eighteen  hundred  and  twen- 
ty-five, to  which  end  they  will  appear  before 
the  commissioner  appointed  by  tbat  govern- 
ment with  tbe  decrees  evidencing  said  pur- 
chase, dated  the  ninth  of  January,  present 
year,  and  select  to  tbelr  satisfaction  the  said 
leagues  of  land  in  such  localities  as  may 
suit  them  best.  They  will  attend,  collect- 
ively or  individually,  the  surveys  of  the 
land,  receive  the  titles  of  acquisition,  pay 
the  commissioners'  and  surveyors'  fees,  and 
all  other  necessary  expenses,  until  they  shnli 
have  obtained  possession,  in  the  due  form, 
of  said  leagues  of  land.  They  may  present 
petitions,  memorials,  and  all  kinds  of  Instru- 
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mentB  referring  to  this  business,  obtaining 
such  orders  as  may  be  desirable  for  the  pur- 
pose, inasmuch  as,  for  everything  aforesaid 
and  thereto  annexed,  Inevident  and  pertain- 
ing, they  confer  upon  them  these  ample  pow- 
ers without  any  limitation,  so  that  the  ab- 
sence of  any  condition  or  clause  not  herein 
expressed  shall  prevent  them  from  having 
their  efTect,  with  free  and  full  administra- 
tion, power  to  sue  and  take  oaths,  to  sub- 
stitute, revoke  substitntes,  and  appoint  oth- 
ers again,  all  of  whom  they  release  accord- 
ing to  law,  aiding  at  all  times  by  whatever 
they  may  do  by  virtue  of  these  powers,  with 
the  necessary  acknowledgments  and  waiv- 
ers. And  to  tbeir  compliance  herewith  they 
obligate  their  jwrsons  and  property,  had  and 
to  be  had,  and  with  them  submit  themselves 
to  the  action  and  Jurisdiction  of  the  Judges 
and  tribunals  established  by  law,  to  be  by 
them  compelled  and  coerced  with  the  utmost 
rigor  of  law,  as  If  by  final  Judgment,  to 
which  they  acquiesce.  They  granted  and 
signed  this  in  presence  of  witnesses  Citizens 
Tomas  Benavldes,  Gregorlo  Perez,  and  Man- 
uel Barrera,  residents  of  this  town,  which  I 
do  certify.  Jose  Antonio  Montemayor.  Jose 
Maria  Oarza.  Pedro  Vaes  de  Trevlno.  As- 
sisting: Rafael  del  Bosque.  Assisting:  Joa- 
quin Bamoa." 

M.  L.  Oooper  and  Clamp  &  Harris,  for  ap- 
pellants. A.  T.  McKlnney,  F.  E.  :Macmanus 
&  SooB.  and  McKlnn^  &  Hill,  for  appelleea. 

JAMES,  G.  J.  Tbe  principal  matter  requir- 
ing our  attention  is  the  acUon  of  the  court 
in  admitting  the  instruments  of  1835  and 
1S45.  The  admlssibUIty  of  the  Instrument  of 
1886  Is  affected  by  certain  questions,  which 
ai-e  not  raised  to  that  of  1845;  and  aa.  In 
our  opinion,  this  latter  docnmoit  Is  sufficient, 
without  that  of  1836.  to  preclude  a  recovery 
by  i^ntlfTs,  and  entitle  defendant  to  the 
affirmative  relief  extended  by  the  Judgment, 
we  Deed  not  consider  queationa  that  refer  par* 
ticularly  to  ttiat  of  1836.  Hie  Instrument 
dated  In  1845  was  made  after  this  country 
liad  passed  from  the  dominion  of  Mexico; 
and,  If  it  is  anffident  In  its  terms  to  evidence 
a  sale  of  land  In  thia  state  (then  republic),  its 
form,  Its  manner  of  proof,  and  Its  validity  are 
to  be  tested  without  reference  to  the  law  of 
Mexico.  The  Instrument,  if  executed  by  the 
original  grantee,  and  sufficient  to  be  evidence 
of  a  conveyance  of  land,  ctmveyed  any  title 
the  grantor  might  have  conveyed,  although 
It  may  have  taken  the  form  of  an  act  before 
a  fwelgn  officer,  and  aitihougb  It  may  not 
have  been  executed  or  deposited  In  accord- 
ance with  the  formalities  or  requirements  of 
the  foreifin  country.  The  document  purport- 
ed to  be  executed  by  Jose  Maria  Oarxa  Sali- 
nas, signed  by  Buseblo  Salinas  for  him.  In  his 
presence  and  at  his  request.  It  appeared  to 
have  been  left  as  an  archive  of  the  office  In 
which  it  was  made.  It  was  probably  not 
an  archive,  In  the  sense  that  a  coi^  of  It, 


certified  by  the  officer  having  custody  of  it 
would  be  received  as  evidence  in  this  state, 
because  It  bad  no  relation  to  land  In  Mexico 
when  made.  Nevertheless,  if  left  there  as 
an  archive  of  that  office,  it  was  In  fact  an 
archive  In  the  custody  of  that  office,  and,  pre- 
sumably, could  not  be  withdrawn.  Under 
such  circumstances,  it  was  proper  to  prove 
the  instrument  by  means  of  an  examined 
copy,  as  was  done  in  this  case. 

The  court,  in  this  connection,  found  ttie  ftd- 
lowlng  facts:  That  the  original,  In  Ceralro. 
was  the  genuine  act  of  Garza,  was  In  the 
proper  custody,  over  60  years  old,  and  bad 
been  acted  upon  by  John  Cameron  since  its 
date,  and  especially  since  the  deposit  by  him 
of  the  testlmonio  of  the  giant  in  the  land 
office  in  1847;  that  Cameron  made  many 
sales  of  land  In  said  grant,— the  first  In  1^9: 
that  he  visited  the  land  prior  to  that  date, 
and  brought  suit  in  the  federal  court  In  Gal- 
veston against  Richard  Williams,  a  settler, 
resulting  in  the  tatter  buying  4,428  acres  from 
Cameron,  for  whom  he  afterwards  acted  as 
attorney  in  fact,  making  sales  of  the  land  for 
Cameron,  who  visited  the  land  annually  until 
ISGl,  the  year  of  his  death;  that  aftn*  Oam- 
eron's  death  ^niams  still  hdd  possession  of 
the  land,  and  sold  portions  of  the  grant,  nmll 
his  death  In  1876,  paying  all  texes;  and  that 
the  inatrument  was  an  andmt  Instrument, 
duly  proven  as  such.  These  drcnmatencee 
would  be  sufficient  to  show  the  execntion  of 
the  Instrument,  even  under  the  ruling  in 
Schnnior  v.  Rnss^l,  83  Tex.  96,  IS  S.  W.  848. 
and  warranted  the  conduslon,  whicb  the 
court  made,  that  the  Instrument  was  the  gen- 
uine act  of  Ghirsa.  Besides,  there  was  testi- 
mony going  to  show  the  Instrummt  had  the 
appearance,  as  to  and  condition,  such  a" 
to  warrant  the  court  In  concluding,  as  it  did- 
that  the  Instrument  was  00  years  oM,  and  the 
genuine  act  of  Qaiza;  and  also  testimony 
that  two  of  the  plaintiffs  had  recognized  that 
Garza  had  conveyed  the  grant  to  Cameron. 
The  instrument,  hi  onr  opinion,  was  snffldent 
In  Its  terms  to  evidence  a  sale  of  the  grant 
by  Oaraa  to  John  Cameron.  It  redtea  that 
he  had  sold  and  conveyed  It  to  him,  and  It  to 
a  confirmatory  Instrument,  and  evldoiccd  a 
sale  of  the  land  to  Cameron,  aa  of  that  date 
or  earlier.  The  testlmonio  of  the  gnini 
(which  grant  was  applied  for  In  1828)  dia- 
dosed  a  power  of  attorney,  dated  In  ISED,  to 
John  Cameron  and  another.  1^  Garza,  an- 
tliorlKing  them,  or  either  of  them,  to  do  wliat 
was  necessary  to  obtain  and  perfect  the  grant, 
and  pay  all  fees  and  other  exposes  connected 
therewith.  The  grant  was  not  finally  ex- 
tended and  confirmed  until  1886.  and  appears 
to  bare  been  followed  up  and  perfected  by 
Cameron.  It  is  not  probable.  In  view  of  this 
power  of  attorney  and  what  It  provides,  tbat 
the  expenses  attending  the  acquisition  of  tflie 
grant  were  paid  by  Oarza;  bnt,  on  the  con- 
trary, they  would  aE^>ear  to  have  been  paid 
by  Cam«w,  and  that,  in  1836,  wheo  the 
grant  was  finally  obtained,  Garza  Ot  he  then 
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owned  tha  land)  van  thus  Indebted  to  Cam- 
eron In  Bome  Bubstontlal  sum,  for  those  ex- 
penses and  services,  which  was  a  community 
obligation.  If  the  property  was  community, 
as  we  think  it  was.  The  eridence  thus  tends 
to  show  a  community  indebtedness,  existing 
After  the  death  of  the  wife,  and  after  1835, 
and  at  the  time  the  relation  of  vendor  and 
vendee  was  assumed  between  Garssa  and  Cam- 
eron, which  the  Instrument  Indicates  was  by 
a  Judicial  sale  some  time  prlw  to  1815.  The 
effect  of  such  conveyance  would  naturally 
have  been  to  satls^  the  debt  doe  by  Oana 
to  Cameron,  for  services  and  moneys  eqiended 
by  him  in  reflereDce  to  the  Identical  grant, 
particuhiily  in  view  of  expressions  in  the  in< 
stmment  It  is  well  settled  by  our  decisions 
Obat  the  existence  of  such  debt  would  have 
auttaoriaed  Oana  to  convey  community  prop* 
Assuming,  therefore,  the  theory  upon 
which  appellants  base  their  right  to  recover, 
vis.  that  Oarza  owned  the  land,  and  did  not 
liold  it  In  trust  for  Camown,  It  Is  reasonably 
certain,  from  the  evidence,  that  Garza  con- 
veyed the  land  to  one  to  whom  a  community 
debt  was  due,  and  therefore  the  conveyance 
passed  title  to  t^e  whole. 

'Xlie  district  Judge  considered  that  this  was 
a  case  in  whl<A  it  would  be  presumed,  in  fa- 
vor of  the  conveyance,  that  «mditlons  exist- 
ed which  authorised  the  survlvw  to  sell  com- 
munity land,  bat  that  the  instmmeit  of  iB4S 
abowed  that  no  consideration  was  paid  for 
the  land  by  Cameron  to  Oana,  and  this  re- 
butted tlie  presumption.  We  believe,  as  be- 
fore stated,  that  tiie  tendency  of  this  instru- 
ment, In  connection  with  the  power  of  at- 
torney, is  to  show  a  oHnmanlty  debt,  existing 
In  favor  of  Gamraon.  We  regard  tbe  Instru- 
ment as  In  effect  a  conveyance,  and,  although 
It  does  not  show  that  the  land  was  or  bad 
been  conveyed  for  a  present  consideration,  or 
in  consideration  of  a  debt,  yet  such  a  debt 
ai^ean  from  other  testimony  to  have  existed, 
jind  tbe  convejrance  by  Garza  to  Cameron 
was  to  the  oedltw.  We  are  of  opinion  that 
Gatza  could  not  bind  the  representatives  of 
his  deeeseed  wife  by  recitals  as  appear  in  this 
Instrument,  nor  could  such  be  used  as  evidence 
against  their  right,  and  we  doubt  that  a  trust 
In  contravention  of  tbe  law,  as  Is  outlined  in 
this  instmment,  would  In  any  event  be  recog- 
nized; but  It  may  be  taken  as  a  OKiveyance 
or  evidence  of  a  sale,  and,  upon  this  view,  it 
appears  with  reasonable  certainty,  from  tbe 
testimony,  that  It  was  made  to  one  who 
Ktood  In  the  attitude  of  a  creditor  of  the  com- 
munity, and  therefore  conditions  existed  au- 
thorising him  to  convey. 

The  concluitioiis  render  It  unnecessary  to 
consider  appellees'  cross  n^uilfniments.  There 
is  nothing  In  the  third  assignment  which  re- 
quires a  reversal  of  the  Judgment.  The  per* 
sons  whose  deposititHDS  In  another  case  were 
read  In  evidence  were  plaintiffs.  The  deposi- 
tions were  chiefly  in  reference  to  heirship, 
etc.  In  these  the  witnesses  had  stated  tbat 
Jose  Maria  de  la  Uarza  and  Jose  Maria  de  la 


Gaz»  Salinas  were  the  same  person,  which 
was  a  material  Issue  in  the  case.  Upon  thld 
ground  alone  the  depositions  were  admissible 
as  admissions.  It  Is  insisted  that  the  d^wsl- 
tions  were  introduced  for  the  further  purpose 
of  Impeaching  these  witnesses,  and  should 
not  have  been  considered  for  this  purpose, 
because  the  pn^er  predicate  had  not  been 
laid.  These  depositions  had  be«i  taken  at 
Ceralvo,  and  the  witnesses  had  been  asked  if 
they  had  not  given  deposlti<»ui  In  a  certain 
cause  at  the  tomi  of  Oama^.  and  thebr  an- 
swers were  that  they  had  not  testified  in  the 
cause  at  all  at  Camargo,  or  anywhere  else. 
The  predicate  was  aufflclent.  These  and  the 
other  matters  referred  to  In  this  assignment 
afford  no  ground  for  a  reversal,  patlcularly 
in  a.  case  tried  by  the  court  The  remalahig 
assignments  need  not  be  noticed,  after  what 
has  been  said.   The  Judgment  Is  affirmed. 


ORIBBS  V.  BENEDICT  et  al.i 
(Sapreme  Court  of  Arkansas.   Dec.  11,  1897.) 

CONSTITOTIOKAI.  LaW  —  EMINBNT  DoMAtN  —  DUB 

Process  o*  Law— Equal  PHiviLKOES—BqoALiTT 

— UyirOKMITT  —  PsntlOK  FOB  DhaIK  —  SUFVl- 
OIENCT. 

1.  Act  AprU  23,  1891  (Sand.  &  H.  Dig.  K 
1201,  1206),  proTidlng  for  the  aasessineot  of  aJl 
lands-  benefited  in  proportion  to  the  beoefits 
for  the  construction  of  a  public  ditch  is  not  re- 
pugnant to  Oonst.  art.  2,  S  22,  providing  that 
private  property  shall  not  be  taken  for  public 
use  without  just  compensation. 

2.  The  act  (Sand.  &  H.  Dig.  Sfi  1208,  1216) 
furDiBhea  a  tribunal  where  remonstrances  must 
be  heard,  and  provides  for  an  appeal  therefrom, 
and  is  not  unconstitutional  as  taking  property 
witboQt  due  process  of  law. 

3.  Sand.  A  H.  Dig.  {  1220,  providing  that  an 
assessment  for  the  conBtructioa  of  a  ditch  shall 
be  a  charge  on  the  tax  books  against  the  lands 
of  nonresidents,  and  section  1232,  providing 
that  the  assessment  against  resident  landowners 
shall  be  enforced  by  proceedings  in  court,  are 
not  repugnant  to  Const.  U.,  S.  art.  4,  S  2,  guar- 
antying "equal  privileges  and  immunities  for 
citizeus  in  the  sev»ai  states,"  as  dlscrimlnat* 
ing  against  nonresidents. 

4.  A  petition  proposed  a  ditch  to  run  diag- 
onally from  west  to  east  through  M.'s  land, 
emptying  in  a  river  on  D.'s  land  to  drain  three 
lakes  north  of  the  river,  and  parallel  to  it. 
The  viewers  began  at  the  point  on  the  south  side 
of  the  north  lake,  where  the  division  line  be- 
tween M.'b  land  and  the  land  west  of  It  inter- 
sected the  lake,  and  from  thence  followed  the 
division  line  south  through  the  other  lakes  to 
tbe  river,  a  considerable  distance  west  of  D.'s 
land.  Hdd,  that  tbe  petition  was  sufficient  to 
authorize  the  establishment  of  the  ditch  as  de- 
termined by  the  viewern,  under  Sand.  &  H.  Dig. 

S 1204,  aothorizing  the  construction  of  such 
Itch  at  the  expense  of  benefited  landowners, 
where  the  petition  contains  "a  general  de- 
scription of  the  proposed  starting  point,  route 
and  terminns,"  and  where  thereafter  viewers 
appointed  by  the  court  have  made  "an  accu- 
rate survey  of  the  line  of  said  ditch"  with  au- 
thority, under  section  1206,  to  "vary  from  the 
line  described  In  the  petition  *  *  *:  provid- 
ed, they  commence  *  *  *  at  the  point  de- 
scribed In  the  petition,  and  follow  the  line 
therein,  *  •  •  lot'fite  the  ditch  on  the  di- 
vision  lines.   *   *   *   and   avoid    laying  the 


iBehcaring  denied  February  1^  1896. 
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same  diagonally  •  •  •  bo  far  as  prncHca- 
ble." 

S.  Sand.  &  H.  Dig.  i  120r).  prOTiding  for  an 
assessment  of  lands  benefited  by  the  construc- 
tion of  a  ditch  in  proportion  to  the  benefits 
received,  does  not  violate  the  constitntkinal  re- 
quirements of  equality  and  uniformity. 

Battle,  J.,  dissenting. 

Appeal  from  chancery  court,  Faulkna:  conn- 
t7:  ThODUB  B.  Martin,  Chancellor. 

Suit  by  B.  W.  Benedict  and  others  against 
J.  T.  CribliB  to  set  aside  a  tax  sale.  Decree 
for  plaintiffs,  and  defendant  appeals.  Ke- 
veraed. 

John  G.  B.  Slmms  and  CoclirUl  &  Cockrlll, 
for  appellant  P.  H.  Prince  and  Sam  Fian- 
enthal,  for  appellees. 

WOOD,  J.  Ajqiellant  purchased  certain 
lands  belonglDg  to  appellees  at  a  sale  of  same 
for  taxes,  and  received  a  certlflcate  of  pur- 
chase. Appellees  brought  suit  to  set  aside 
the  sale  and  cancel  the  certlflcate  of  purchase, 
allying,  Inter  alia,  that  the  lands  were  sold 
for  an  Illegal  ditch  tax  which  rendered  the 
sale  void.  Appellant  nmcedes  that  the  sale 
was  Told  on  account  of  an  Illegal  fencing  tax, 
which  was  indnded  In  the  amount  for 'which 
the  sale  was  made,  but  contended  that  the 
ditch  tax  was  legal,  and  a  valid  lien  upon 
the  land,  and  he  made  his  answer  a .  cross 
bill,  and  asked  that  the  ditch  tax  be  declared  a 
lien  on  the  land,  and  that  same  be  sold  to  sat- 
isfy said  Hen.  The  court  declared  the  ditch 
tax  111^^  and  void,  for  the  reasons  **that  no 
petition  was  filed  for  the  establishment  of 
said  ditch  as  required  by  law,  and  that  the 
alleged  tax  or  assessment  against  said  land 
fw  said  ditch  waa  not  nnlform  or  equal,  and 
was  without  due  process  of  law,"  and  set 
aside  the  sale  and  canceled  the  certlflcate  of 
purchase.  So  the  question  here  is,  was  the 
dltcb  tax  legal?  Its  solution  involves  the 
constitutionality  of 'the  "Dltcb  I^w,"  and  the 
legality  of  tbe  proceedings  thereunder  of  the 
county  court  In  causing  the  construction  of  a 
certain  ditch.  The  law  Is  found  In  sections 
1203  to  1232.  Inclusive,  of  Sandels  &  Hill's 
IMgest.   Is  it  unconstitutional? 

1.  It  is  contended  that  the  act  is  contrary  to 
article  2,  i  22,  of  the  constitution,  which  pro- 
vides that  "private  property  shall  not  be 
taken,"  etc.,  "for  public  use,  without  Just  com- 
pensation." The  act  provides.  In  section  1205, 
that  "all  lands  benefited  by  a  public  ditch  or 
drain  shall  be  assessed  in  proportion  to  the 
Iteneflts  for  the  construction  thereof,  wheth- 
er it  passes  through  said  land  or  not,"  and  In 
i4i>ctlou  1204  that  "the  viewers  shall  make  an 
estimate  of  the  total  cost  of  the  whole  work, 
and  they  shall  set  apart  and  apportion  to  each 
parcel  of  land,"  etc.,  "a  share  of  said  work 
in  proportion  of  the  beneflts  which  will  i-e- 
siilt  to  each  from  such  ImprovementB."  etc. 
The  constitution  contains  no  limitation  upon 
the  consideration  of  beneflts  as  Just  compen- 
sation for  land  taken  under  the  power  of  em- 
'nent  domain,  except  when  exercised  through 


the  Instrumentality  of  a  ooipcnation.  Const 
Ark.  art  12,  |  8.  Beading  the  above  provi- 
sions In  connection  with  tbe  cimstltntlon  re- 
quiring compaisatl(ni.  It  appears  that  tbe 
landowner  is  to  receive  compensation  for  land 
taken  In  benefite.  Would  this  be  just  com- 
pensation? As  was  said  by  the  supreme 
court  of  Nevada,  **no  leglslatore  can  diminish 
by  one  Jot  the  rotund  expression  of  the  con- 
stitutimi"  requiring  Just  compaisatltm.  Rail- 
road Co.  T.  Henry,  8  Nev.  1^.  "Just  com- 
pensation Is  a  fair  and  full  equlvaloit  for  tbe 
loss  sustained  by  the  taking  for  public  use." 
Lewis.  E^.  Dom.  |  462,  and  anthoritleB  cUeA. 
The  Inquiry,  then,  1b,  what  anan^i  injury 
has  the  Individual  sustained  whose  land  has 
been  taken  for  the  pnMlc  uae?  For  tills  bt- 
Juty  his  indemnity  must  be  real,  substantial, 
and  full.  Less  would  be  unjust  to  him;  more 
would  be  unjust  to  the  puUlc.  Where  tbe 
constitution  is  silent  upon  the  subject,  the 
decisions  of  the  courts  present  dlY&x  vlewft 
up<m  the  right  to  consider  by  way  of  com- 
pensation for  a  portion  of  his  land  taken  for 
public  uae  the  booeflts  thereby  accruli^  to- 
the  remalndw.  LewlK  Em.  Dom.  1  405.  The 
view  which  seems  to  us  to  accord  with  rea- 
son, and  which  Is  supported  by  hlg^  author- 
ity, is  that,  where  the  public  use  for  whleb  a 
portion  of  a  man's  land  Is  taken  so  enhances 
the  value  of  the  renaalnd«r  as  to  make  It  of 
greater  value  than  tbe  whole  was  befrae  Qie 
taking,  tJie  owner,  in  sudi  case,  has  received 
Just  compensation  In  benefits.  And  tbe  bene- 
flts which  will  be  thus  considered  must  be 
those  which  are  local,  peculiar,  and  special  to- 
the  owner's  land  who  has  been  required  to- 
yldd  a  potUod  pro  bono  puUlco.  Cool^, 
OonsL  I4m.  pp.  097.  008;  Lewis,  Em.  Dom. 
p.  470:  0  Am.  &  Buff.  Bnc.  Law,  681,  "Brae- 
fibi";  Ttlnity  College  v.  Hartford.  32  Oonn. 
452;  Nichols  T.  Bridgeport,  23  Oonn.  ISO: 
Commissioners  r.  O'Snlllvan,  17  San.  58; 
Tobie  V.  Commissioners,  20  Kan.  14;  Boberta- 
V.  Commissioners,  21  Kan.  186;  Troaper  v. 
Commlssloiwrs,  27  Kan.  391;  Simmons 
BaUway  Co.,  18  Minn.  ISi  (GU.  168);  Ai^ 
brush  V.  Town  of  Oakdale,  28  Ulnn.  61,  9  X. 
W.  30;  Cross  v.  Plymouth  Ca,  125  Mass.  S6T; 
Clark  V.  City  of  Worcester,  12B  Mass.  Zi6v 
Hlllmume  v.  County  of  SutMk,  120  Mass. 
:m;  Wbltney  v.  City  of  Boston,  08  Mass. 
312;  Daugberty  v.  Brown,  91  Mo.  20,  8  S. 
W.  210;  Jackson  Co.  v.  Waldo,  85  Mo.  037; 
LIvermore  v.  Town  of  Jamaica,  23  Vt  3(il; 
Newby  v.  Platte  Co.,  25  Mo.  258.  Judge  Cool- 
ey  says:  "In  estlmatlnR  either  the  Injuries 
or  the  beneflts,  those  which  tbe  owner  sus- 
tains or  receives  in  common  with  the  eom- 
mimlty  generally,  and  which  are  not  peculiar 
to  him,  and  connected  with  his  ownership, 
use,  and  enjoyment  of  tbe  particular  parcel 
of  land,  should  be  altogether  excluded."  Cool- 
ey,  Const.  Lim.  %  098.  Should  It  become  nec- 
essary to  take  the  whole  of  one's  land  for 
the  public  improvement,  or  should  one  whose 
land  is  taken  derive  no  beneflt  to  the  remain- 
der which  Is  local  and  special,  differentiating 
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lilin  in  this  respect  Cram  tbe  rest  of  tato  neigh- 
bors, then,  Id  aucb  cases,  under  this  statute, 
no  compensation  has  been  provided,  and  the 
act  would  be  Inoperatlre  to  take  without  the 
consent  of  the  owner  under  the  power  of 
eminent  domain.  But  If  It  be  conceded  that 
compensation  to  the  landowner  Is  not  provid- 
ed In  the  act,  that  fact  would  not  render  It 
Told,  but  only  Ineffectual  to  take  the  land  In 
Invitum.  In  Kallroad  Co.  t.  Turner,  31  Ark. 
4M,  at  p^  601,  this  court  said:  "It  has 
been  held  that  provision  for  compensation 
may  be  In  a  subsequent  law,  and  that  an  act 
taking  private  property  for  public  use  Is  not 
▼old  because  It  does  not  provide  compensa- 
tion, or  a  mode  of  ascertaining  It;  but  that 
Its  execution  will  be  enjoined  until  such  pro- 
vision Is  made,  and  the  compensation  paid-" 
See.  also.  People  v.  Loew,  39  Hun,  490;  Id.. 
102  N.  T.  473,  7  N.  E.  297;  Lower  Cbathane 
Dr.ilnage  Case,  36  N.  J.  Law,  497;  Rogers 
V.  Bradshaw,  20  Johns.  736;  Jerome  Rosa, 
7  Jofana  Ch.  316;  Shute  v.  Railroad  Co.,  26 
lU.  436;  Wellington.  PeUtloner,  16  Pick.  87; 
Lewis,  Em.  Dom.  i  4{^;  6  Am.  &  Eng.  Bnc. 
Law,  563,  "Damages."  "Where  a  constltn- 
tional  provlslott  Is  designed  for  the  protection 
solely  of  the  property  rights  of  the  citizen,  it 
is  competent  for  him  to  waive  the  ivotectlon, 
and  to  consent  to  such  action  as  would  be  in- 
valid If  taken  against  his  wlU."  Gootey, 
Const  Llm.  214^ 

Another  question  affecting  the  coostltutlonatl- 
ty  <A  this  law  Is  wbeUier  or  oot  the  cost  of  the 
construction  of  tbe  work  can  In  any  case  es;eed 
the  Improvements;  for  If  the  act  does  not  re- 
strict the  assessments  which  may  be  made  for 
the  cost  of  the  construction  of  the  ditch  to  an 
amount  wlttiln  the  special  benefits  received.  It 
wonld,  toe  all  tbe  excess,  be  pro  tanto  a  taking 
of  private  property  for  public  use  without  com- 
pensation. Tide-Water  Co.  v.  Coster.  18  X.  J. 
Eq.  618,  s.  c.  00  Am.  l>ec.  6^,  and  cases 
cited  In  note;  HartweU  v.  Armstrong,  19  Barb. 
166;  Kean  v.  Drainage  Co.,  45  N.  J.  Law,  81; 
Lee  V.  Buggies,  62  HI.  427;  In  re  Fourth  Ave- 
nue, 8  Woid.  452;  State  v.  Mayor,  etc.,  of  New- 
ark, 27  N.  J.  Law,  185;  6  Am.  &  Eng.  Enc. 
Law,  2,  "Drains."  The  supreme  court  of  New 
Jersey,  In  passing  upon  the  words,  "In  propor- 
tion to  the  benefits,"  said:  "They  may  natural- 
ly be  construed  to  mean  such  portion  of  the  ex- 
pense as  wlU  be  according  to  the  benefit  re- 
ceived, making  the  benefit  the  measure  of  the 
portion  to  be  assessed,  and  the  amount  not  to  ex- 
ceed sndi  benefit."  In  Re  Application  for 
Drainage  of  Lands  Between  Lower  Ohatham 
and  Little  Falls,  36  N.  J.  Law,  497-^.  These 
qualifying  words,  *in  proportion  to  the  benefits 
received,"  are  not  used  hi  section  1215,  but  that 
■ectlOQ  most  be  read  hk  connection  with  sections 
1203  and  1205,  where  they  are  used,  and,  taking 
them  all  together,  the  Intention  was  to  limit  the 
assessment  fbr  the  cost  of  the  location  and  con- 
struction of  the  ditch  so  that  It  shall  not  exceed 
the  benefits  received  therefrom.  The  county 
court  is  glvoi  the  power  to  cause  the  construc- 
tion "of  any  ditch  or  drain  within  said  county 


irtiere  the  same  shall  be  omducive  to  the  public 
health  or  welfare,  or  where  the  same  will  be  of 
pubbc  benefit  or  utility."  The  power  to  con- 
struct a  drain  carries  with  It  tbe  power  to  take 
the  necessary  land  for  that  purpose,  and,  as 
the  express  object  of  the  taking  is  tbe  puUic 
weal,  we  have  thus  tax  conaldoed  the  law  as 
referable  to  the  power  of  emlnoit  domain, 
which,  according  to  many  authorities.  Is  the 
proper  designation.  Hartwell  r.  Armstrcmg,  10 
Baib.  166;  Burk  v.  Ayers,  18  Hun.  17;  In  re 
Ryers,  72  N.  T.  1;  In  re  Commissioners  to 
Drahi  Great  Meadows,  38  N.  J.  Law,  433; 
Lewis.  Em.  Dom.  M  185,  187;  6  Am.  &  Eng. 
Enc.  Law,  528.  The  act  la  deariy  within  the 
sphere  of  l^ttmate  legislation  (6  Am.  &  Eng. 
Enc.  Law,  2),  and  It  la  Immaterial  as  to  what 
particular  emanation  of  the  sovereign  power  It 
be  reared.  Having  run  the  ganntlet  of  consti- 
tutional tests  under  the  rules  appIlcaUe  to  emi- 
nent domain,  It  will  be  readily  sustained  when 
referred  to  tbe  police  power,  for  the  power  of 
police  Is  mwe  comprehensive  In  Its  application, 
and  the  Umitatlms  upon  its  exercise  are  not  so 
Imperious  and  exactli^  Dtwndly  v,  Dsc&er, 
68  Wis.  461,  17  N.  W.  888;  Tied.  Llm.  444; 
Hagar  v.  Supervisors,  47  CaL  222;  O'Beil^  v. 
DnOnhig  Co.,  32  Ind.  169;  Coeter  v.  l^Water 
Oo.,  18  N.  J.  Eq.  64;  Lewis,  Em.  Dom.  S  186. 
The  local  assessments  necessary  for  the  proper 
execution  <tf  the  act  In  any  glvoi  localily  are  not 
taxation  In  the  sense  in  which  that  term  is  used 
in  artlde  2,  $  23,  of  tbe  constltntion,  as  has 
been  oftm  b^  this  court  Carson  v.  Levee 
Dist,  59  Ark.  513,  27  S.  W.  690;  Davis  v. 
Gaines,  48  Ark.  370,  3  8.  W.  181;  McGehee 
V.  Mathls,  21  Ark.  40.  See,  also,  Sessions  t. 
CrunklUon,  20  Ohio  St  348;  Newl^  v.  Platte 
Co.,  supra. 

But  It  Is  said  that  under  this  act  property  may 
be  taken  without  due  process  of  law.  Eminent 
domain  and  police  power  are  attributes  of  pcdit- 
leal  soverel^ty  for  the  exercise  of  which  the 
legislature  Is  under  no  necessity  to  address  Itself 
to  the  courts.  Tied.  Llm.  374.  It  determines 
tbe  mode  and  tbe  occasion  of  the  exercise  of 
these  supreme  powers  un trammeled  by  consti- 
tutional restrahits.  It  may  or  may  not  In  Its 
discretion,  clothe  "the  proceedings  with  the 
forms  or  substance  of  Judicial  process."  And, 
when  provlslcHi  has  been  made  for  Just  oonpen- 
satlon  to  the  landowner  for  his  land  takoi,  the 
exinresslon  of  the  l^slatlve  will  authorizing 
such  taking  Is  of  itself  due  process.  Tied. 
Llm.  374.  This  act  however,  provides  every 
prudential  measure  for  the  protection  of  the 
landowner  that  could  be  rrasocably  expected  or 
required.  Notice  must  be  given,  and  a  tri- 
bunal Is  furnished  where  his  remonstrance  must 
be  heard  before  the  appropriation  of  bis  land  to 
the  use  of  tbe  public;  and.  If  be  Is  aggrieved 
therc'by,  he  has  the  right  to  appeal.  Sand.  & 
H.  Dig.  SS  1208-1216.  Section  1220  provides 
that,  where  the  lands  belong  to  a  nonresident 
tbe  assecsment  ^11  be  charged  on  this  tax  bo(te 
agnlnst  the  lands,  and  collected  as  other  taxes. 
The  contention  that  this  Is  a  discrimination 
against  the  nonresident  in  favor  j;^  the  resident 
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c[tlzeii,  because  the  assessment  against  the  lat- 
ter U  enforced  by  proceedings  In  the  circuit  court 
(section  1232),  is  without  merit.  There  Is  no 
discrimination  In  this.  Tbe  assessment  In  each 
case  Is  a  lien  upon  the  land.  There  is  no  dis- 
crimination in  the  amount  of  tbe  assessment. 
It  being  propoitloned  to  the  benedts.  It  f^Krates 
In  rem.  How  can  the  difference  la  the  manner 
of  its  enforcement  operate  to  the  prejudice  of 
the  nonresident  landowner?  This  provision  Is 
not  In  conflict  with  section  2,  art  4,  of  the  caa- 
stltutlon  of  the  United  States,  guarantying 
"equal  prlrllegea  and  immunities  for  citizens  In 
the  several  states."  See  Redd  r.  St.  Francis 
Co..  17  Art  422,  423.  But,  it  section  1220 
were  unconstitutional.  It  could  be  stricken  out. 
and  the  asscssmait  would  remain  a  lien  upon 
the  lands,  to  be  enforced  under  section  1232, 
which  says:  "The  lien  provided  for  In  this 
chapter  may  be  enforced  by  proceeding  at  law 
in  the  circuit  court  in  any  coxmty  in  which  said 
ditch  or  drain  or  a  part  thereof  is  located." 
The  law,  as  a  whole.  Is  not  unconstitutional. 
If  any  special  prorlsion  be  unconstitutional,  and 
can  be  stricken  out  without  affecting  the  validity 
of  the  whole  act,  It  may  be  done,  and  the  act 
allowed  to  stand.    Section  1221,  for  Instance. 

2.  Were  the  proceedings  thereunder  In  this 
case  legal?  Section  1232  provides  for  a  liberal 
construction  of  the  act  "to  promote  the  drainage 
and  reclamation  of  wet  or  overflowed  land;  and 
amounts  due  to  contractors  holding  the  viewer's 
certificate  of  acceptance  shall  not  be  defeated  by 
reason  of  any  defect  In  the  proceedings  occurring 
prior  to  the  order  of  the  county  court,  establish- 
ing the  ditch;  but  snch  order  or  Judgment  of 
said  court  shall  be  conclusive  that  ail  prior  pro- 
ceedings were  regular  and  according  to  law." 
TIii3  relieves  us  of  the  labor  and  necessity  of 
considering  any  except  JnrlsdlctJonal  defects  "oc- 
curring prior  to  tbe  order  of  the  court  establish- 
ing the  ditch."  Section  1201  provides,  In  part: 
"Before  the  county  court  shall  establish  ai^ 
ditch  or  drain,  there  shall  be  filed  with  the  coim- 
ty  court  of  such  county,  a  petition  signed  by 
one  or  more  of  the  land  owners  whose  land  will 
be  liable  to  be  affected  by  or  assessed  for  the 
expense  of  the  construction  of  the  same,  setting 
forth  the  necessity  thereof,  with  a.  general  de- 
scription of  the  proposed  starting  point,  route 
and  teraihiuB."  The  remainder  of  the  section 
provides  for  the  appointment  of  viewers  by 
the  county  court,  and  prescribing  their  qualifi- 
cations and  defining  their  duties.  Appellant 
filed  a  petition  stating  "that  he  was  the  owner 
of  part  of  sections  24  and  25,  In  township  4  north, 
range  14  west,  in  Franklin  county,  Ark.;  that 
said  lands  were  near  the  Arkansas  river;  that 
on  section  30,  township  4,  range  14  west,  there 
were  tliree  several  lakes  or  ponds,  which  were 
susceptible  of  being  drained  into  the  ArkanMH 
river  by  a  ditch  running  from  about  west  to 
east,  and  through  lands  belonging  to  the  estate 
of  Jno.  W.  McCuUoch  and  B.  L.  Harton,  Esq., 
emptying  into  the  river  on  the  land  of  George 
r>onaghey;  ttmt  his  land  and  those  of  others 
vere  liable  to  be  affected  by  and  assessed  for 

le  construction  of  said  drain;  that  the  said 


route  was  the  only  practicable  oae  for  making 
said  drain,  and  that  said  drain  was  necessary 
In  order  to  drain  said  land."  And  be  asked 
"for  viewers  to  be  appointed  to  Inspect  the  prem- 
ises, and  to  make  report  upon  the  public  util- 
ity of  such  drain,"  etc.  Viewers  were  ap- 
pointed as  the  law  directs,  and  duly  entered 
upon  the  discharge  of  their  dutie3,  and  after- 
wards presented  their  report,  sfjtting  up  that 
they  had  performed  their  duty  m  strict  ac- 
cord with  the  order  of  the  court  and  the  law 
In  snch  cases  provided.  They  reported  that 
they  believed  the  ditch  would  be  of  pnbUc 
utility,  as  well  as  conducive  to  the  public 
health  and  welfare,  and  submitted  plans 
showing  two  routes,  and  recommended  one  of 
them  for  adoption,  which  was  as  follows: 
"Beginning  at  the  point  marked  'A'  on  the 
accompanying  plat  or  map,  2,300  feet  north 
of  Arkansas  river,  on  the  half  section  line  of 
Sec.  30,  T.  4  N.,  R.  14  W.,  between  Crlbbs 
and  McCulIoch;  thence  south  on  said  line  to 
the  Arkansas  river."  The  following  plat  ap- 
pended to  the  report  shows  the  route  of  the 
ditch  as  constructed,  and  that  descffbed  In  (be 
petition.    [See  opposite  page.] 

Tbe  route  as  recommended  by  the  viewers 
and  as  established  by  the  court  commenced 
at  A  on  the  half  section  line  of  section  30  (on 
the  plat)  between  Gribbs  and  McGulloch,  and 
ran  thence  south  on  said  line  to  the  Arkansas 
river,  shown  by  the  red  line  from  A  to  F. 
The  route  of  the  ditch,  as  described  In  a  gen- 
eral way  In  the  petition  and  as  shown  on  the 
plat,  runs  from  A  to  O,  by  D,  and  on  to  E. 
It  is  contended  that  there  was  such  a  diver- 
gence in  the  "course  of  the  ditch  as  set  out 
In  the  petition"  and  that  "made  by  the  order 
of  the  county  court"  as  to  render  the  order  of 
said  court,  and  hence  all  subsequent  proceed- 
ings thereunder,  void.  The  petition  was  Ja- 
risdictional,  as  was  held  by  this  court  In  Rail- 
way Co.  V.  Dudgeon,  64  Ark.  — ,  40  S.  W. 
786.  But  what  the  petition  should  contain 
In  order  to  make  It  valid  was  not  there  decid- 
ed. The  object  of  the  petition  was  to  bring 
to  the  attention  of  the  court  in  a  general  way, 
the  locality  where  the  public  good  might  be 
subserved  by  the  construction  of  a  ditch.  It 
was  not  intended  that  the  petition  should  give 
any  exact  or  definite  description  of  the  start- 
ing point,  route,  or  terminus  of  the  ditch  that 
should  be  constructed.  That  was  to  be  the 
work  of  the  viewers.  They  were  to  be  fur- 
nished with  a  certified  copy  of  the  petition 
and  order  of  the  court  appointing  them,  and 
were  to  proceed  "with  a  competent  surveyor 
to  make  an  accurate  survey  of  the  line  of 
said  ditch  from  Its  source  to  Its  outlet" 
Sand.  &  H.  Dig.  §  1208.  The  most  casual 
scrutiny  of  the  language  of  section  1203  will 
discover  that  the  petltlwi  was  not  designed 
to  make  any  precise  alignment  or  description 
of  tbe  ditch.  It  was  required  to  be  signed, 
not  by  one  or  more  landowners  whose  land 
would  be  aff'ictcd.  but  only  by  one  or  more 
whose  land  would  be  liable  to  be  affected; 
denoting  an  uncertainty  that  U  would. t>e  aC- 
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fected,  depending  upon  whetlier  or  not  tlie 
ilitcb  as  finally  constructed  was  the  same  as 
tbat  described  In  the  petition.  In  other 
words,  allowance  is  niade  In  the  act  for  the 
probability  that  the  ronte  settled  upon  by  the 
viewers  may  be  so  different  from  that  de- 
scribed in  the  petition  as  not  to  affect  or  bene- 
fit the  land  of  the  signer  or  signers  of  the  pe- 
tition at  all.  Only  a  general  description  of 
the  proposed  "starting  point,  ronte,  and  te^ 
minufl^'  Is  demanded  In  the  petlUon.  Now, 
the  word  "general"  is  opposed  to  "iHirtlctilar." 
It  means  "not  spedflc;  vague;  indefinite." 
Webst  Diet.  The  language  indicates  that  no 
precise  "starting  point,  route,  or  terminus" 
waa  to  be  set  forth  In  the  petition.  The  leg- 
islature, in  describing  the  duty  of  the  viewers 
in  making  Uie  survey,  said:  "They  shall 
make  an  accurate  survey  of  the  line."  This 
shows  that  the  legislature  knew  the  meaning 
of  words.  Had  It  intended  that  a  definite, 
fixed  starting  point,  route,  and  terminus 
should  be  described  in  the  petition,  doubtless 
It  would  have  used  the  term  "accurate,"  "def- 
inite," "predse,"  or  some  synonymous  term. 
Had  it  used  any  of  these  qualifying  words, 
instead  of  "general,"  the  argument  of  learned 
counsel  fbr  appellees  on  this  point  would  have 
been  Irrefutable.  But  when  we  construe  the 
words,  "with  a  general  description  of  the  pro- 
posed starting  point,  ronte,  or  terminus,"  In 
connection  with  section  1206  (as  we  must  do), 
It  Is  clear  that  the  above  Is  the  proper  con- 


struction. That  section  is  as  fbllows:  **Id 
locating  a  ditch  or  drain,  the  vleweitt  may 
vary  from  the  line  described  In  the  petition 
as  they  deem  best:  provided,  they  commence 
the  ditch  at  the  point  described  In  the  petition 
and  follow  the  line  therein  as  near  as  practi- 
cable, and  provided,  further,  that  when  there 
is  not  sufficient  fall  in  the  length  of  the  route 
described  In  the  petition  to  drain  the  lanAa 
adjacent  thereto,  they  may  extend  the  ditch 
below  the  outlet  named  In  the  petition  far 
enough  to  obtain  a  sufficient  fall  and  outlet 
and  when  It  will  not  be  detrimental  to  the 
usefulness  of  the  whole  work,  they  shall  so 
far  as  practicable,  locate  the  ditch  on  the 
dlTlslon  lines  Between  lands  owned  by  dlffra^ 
ent  persons  and  they  shall  so  far  as  practica- 
ble, avoid  laying  the  same  diagonally  across 
the  lands,  but  they  must  not  sacrifice  the  gen- 
eral utility  of  the  ditch  to  avoid  diagonal 
lines."  Construing  Ihese  sections  so  as  to 
make  Ihem  consistent,  and  to  give  to  the 
words  of  each  their  proper  effect,  the  mean- 
ing Is  that  there  must  be  filed  a  petition  de- 
scribing In  a  general  way  the  course  of  the 
proposed  ditch  from  Its  source  to  its  outlet; 
that  the  viewers  whose  duty  it  is  to  make  an 
"accurate"  survey,  and  definitely  fix  the  line,  > 
may  vary  from  the  line  described  In  the  peti- 
tion as  they  deem  best;  but  they  must  follow 
this  general  course  or  line  as  near  as  practica- 
ble, observing  the  other  requirements  to  nn 
on  division  lines  between  different  landow* 
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ers,  and  to  avoid  laying  the  ditch  diagonally 
across  the  lands,  bo  far  as  same  may  be  done 
without  destroying  the  general  utility  of  the 
iJroposed  Improvement.  True,  they  must 
"commence  the  ditch  at  the  point  descril)ed 
in  the  petition."  But  no  definite  or  fixed  point 
has  been  descrlhed  in  the  petition.  If  a  par- 
ticular starting  iioint  had  to  be  specifically 
(lescrilted  in  the  petition,  where  the  viewers 
must  commeDce,  then,  unless  this  fixed  start- 
ing point  were  on  the  division  lines,  lo  order 
to  run  the  ditch  on  these  lines,  and  thus  car- 
ry out  the  Injunction  of  the  statute,  the  view- 
ers would  have  to  lay  the  ditch  diagonally  or 
co-laterally  across  the  land  to  reach  these 
lines.  The  petition  in  this  case  sutUcIently 
conformed  to  the  requirements  of  the  statute. 
It  called  the  attention  of  the  court  to  three 
several  lakes  in  section  30,  township  4,  range 
14  W.,  near  the  Arkansas  river,  and  suscepti- 
ble of  being  drained  by  a  ditch  running  into 
said  river,  describing  the  general  course  of 
the  dltcb  as  "from  about  west  to  east,"  and 
giving  the  names  of  the  landowners  through 
whose  lands,  acoording  to  this  course,  tt 
would  run,  and  where  it  would  empty  into  the 
river.  By  reference  to  the  map  It  will  be 
seen  thnt  these  lakes  were  almost  parallel  with 
each  other  and  with  the  river.  In  order  to 
drain  each  and  all  of  them  by  the  same  dlteh 
Into  the  river,  It  was  necessary  to  commence 
at  the  southern  margin  of  lake  No.  1,  and 
run  from  that  to  lake  No.  2,  thence  to  lake 
No.  3,  thence  to  the  river.  So  that  the  "gen- 
eral description"  of  the  starting  point  In  the 
petition  was  lake  No.  1,  on  the  land  of  Mc- 
CuUoch,  and  the  "general  description"  of  the 
route  was  from  "about  west  to  east;"  and 
of  the  outlet,  the  Arkansas  river,  on  the  land 
of  Donaghey.  When  the  viewers  came  to  lay 
out  the  ditch  (to  quote  the  language  of  one  of 
the  viewers),  "they  went  to  the  premises  In- 
dicated by  the  petition  and  order  of  the  court 
In  the  caad,  made  two  surveys,  and  adopted 
the  most  practicable."  The  one  adopted  runs 
from  A  to  F.  It  commences  at  the  starting 
point,  covered  by  the  general  description  in 
the  petition;  1.  e.  the  southern  marglu  of  tlie 
third  lake  from  the  river.  No.  1,  on  the  divi- 
sion line  between  Cribbs  and  McCulioch. 
They  rao  the  ditch  on  division  lines  between 
the  dlfEerent  landowners,  and  on  the  quarter 
section  line  (thus  avoiding  traversing  the  laud 
diagonally),  and  made  the  outlet  of  the  ditch, 
in  tlie  Arkansas  river,  the  terminus,  accord- 
ing to  the  general  description  in  the  petition. 
The  divergence  made  from  the  route  of  the 
ditch  as  described  In  the  petition  was  such  as 
the  viewers  were  authorized  to  make,  and 
such  as  they  were  In  duty  bound  to  make. 
The  broad  language  of  the  sections  quoted 
shows  that  the  viewers  were  vested  with 
large  discretion  to  make  changes  in  tlie  route, 
BO  long  as  they  adhered  to  the  purpose  to  be 
accompiishpd.  This  they  did  in  the  case  at 
bar.  The  purpose  of  tlie  petition  was  to  have 
certain  lakes  or  ponds  drained.  The  proof 
shows  that  the  route  adopted,  instead  of  the 


one  which  appe!Iee|i  contend  should  have  been 
adopted,  effected  the  sauie  purpose,  and  at  a 
great  deal  less  expense.  Learned  counsel 
hare  treated  the.^petition  as  though  It  were 
designed  In  some  way  to  operate  as  notice  to 
the  landowners  whose  land  might  be  affected 
by  the  construction  of  the  ditch  of  the  pro- 
ceedings of  the  viewera  In  locating  same. 
Such  Is  not  the  case.  Every  step  In  the  pro- 
ceedings, from  the  filing  of  the  petition  to 
the  filing  of  the  report  of  the  viewers,  was  de- 
signed solely  to  give  Information  to  the  court 
of  the  necessity  for  and  feasibility  of  the  pro- 
posed ditch.  The  petition  was,  In  a  sense, 
ex  parte,  and  none  of  the  subsequent  proceed- 
ings were  of  an  adversary  character,  until  the 
flUng  of  the  report  of  the  viewers,  and  not 
then  unless  their  report  was  In  favor  of  tbe 
proposed  work.    Section  1208. 

This  brings  us  to  the  question  of  notice. 
Since  the  legislature  has  lodged  its  power  of 
em'Uient  domain  In  the  matter  of  ditches  or 
drains  with  the  county  court,  and  has  provid- 
ed that  the  landowner  may  Intervene,  and 
show  cause  why  the  power  should  not  be  ex- 
ercised, he  must  be  given  the  opportunity  to 
do  so  In  the  mauner  presciibed;  especially  so 
when  the  landowner  Is  given  the  privilege,  as 
here,  of  contesting  with  the  legislative  agent: 
"Elrst,  whether  the  said  ditch  will  be  con- 
ducive to  the  public  health,  convenience,  or 
welfare;  second,  whether  the  route  thereof 
Is  practicable;  third,  whether  the  assessments 
made  for  the  construction  of  the  ditch  are 
In  proportion  to  the  benefits  derived  there- 
from." SecUon  121G.  The  first  and  third 
of  the  above  are  conditions  precedent  to  the 
exercise  of  the  power  of  eminent  domain. 
The  third  especially  concerns  the  landowner. 
I)ecau8e  It  Involves  the  question  of  his  com- 
pensation. The  statute  granting  the  right  to 
be  heard  concerning  these  matters  before  the 
county  court.  If,  having  had  due  notice,  the 
landowner  does  not  appear,  he  will  be  held  to 
have  waived  his  rights,  and  cannot  be  heard 
elsewhere.  This  shows  that  notice  to  the 
landowner.  In  the  manner  provided,  was  In- 
dispensable. These  provisions  are  especially 
designed  for  the  protection  of  the  landowner, 
and  of  such,  says  Prof.  Tiedman.  "there  must 
be  the  most  scrupulous  observance."  Hed. 
Lim.  p.  377.  The  testimony  of  the  appellant 
and  of  the  county  clerk  shows  that  the  no- 
tice was  given  as  the  law  requires. 

The  contention  that,  "If  the  a-^sessment  be 
made  In  proportion  to  the  benefits,  there  was 
no  uniformity  In  the  imposition  of  the  bur- 
den," is  not  well  taken.  One  of  the  viewers 
testified;  "A  uniform  rule  was  adopted  by 
us  and  applied  In  apportioning  the  burdens  of 
this  drain  on  the  iando\vners,  each  one  hav- 
ing a  burden  assigned  to  hira  in  proportion  to 
his  benefit."  We  find  nothii^  in  the  record 
to  show  that  the  nssesaments  were  not  "dis- 
tributed among  and  imposed  upon  all  equally, 
standing  in  like  relation,"  who  were  benefited 
by  the  drain.  Davis  v.  Gaines,  48  Ark.  370- 
383,  S  S.  W.  181.   It  follows  that  the  ditcb 
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tax  WMB  a  Talld  Uoi  upon  the  land  of  appel- 
leea,  and  tbat  tbe  learned  chancellor  erred  in 
declaring  same  illegal  and  void.  The  decree 
of  the  conrt  to  therefore  reversed,  and  the 
cause  is  remanded,  with  dlrecttons  to  declare 
the  ditch  tax  a  lien  i^on  the  land,  and  to  pro- 
ceed to  foreclose  same  in  manner  and  upon  soeh 
terms  as  the  chancery  court  may  dlrect 

B^TXLB,  J.  (diBSentiDc).  I  do  not  concur  in 
tbe  Judgment  or  opinion  of  tbe  court. 

"It  Is  essential."  says  Mr.  Freeman,  "that 
tbe  lurlsdictloD  of  the  court  over  a  sut^ect-mat- 
tett  be  called  into  action  by  some  party  and  in 
atnne  mode  recognised  by  law.  A  court  does 
not  have  power  to  render  Judgment  in  fiavor 
«f  one  as  plaintiff  if  lie  has  never  commenced 
any  action  or  proceeding  calling  for  its  action; 
fior  has  it.  as  a  general  rul^  power  to  give  Judg- 
ment respecting  a  matter  not  submitted  to  It 
toe  decisim,  and  over  wbldi  it  has  Jurisdiction. 
A  petition  or  complaint  must  be  filed  in  the 
court  wtaose  action  is  sought,  or  otherwise  pre- 
vented for  Ite  eonaldeiatlon  In  some  mode  sanc- 
tiooed  by  law."   1  Freem.  Judgm.  i  120. 

Many  illustrations  mij^t  be  given  of  tbe  rule 
stated.  A  few  will  suffice.  "The  circuit  courts 
of  tbis  state  have  Jurldlction  to  enforce  the 
•collection  of  debts  according  to  an  established 
procedure.  A.  holds  tbe  bMid  of  B.  for  <»e 
thousand  doUaia,  due  and  uqpald.  He  goes 
lato  a  circuit  court,  with  tbe  bond  hi  bis  hand, 
and,  without  wilt  issued,  or  any  pleadings,  asks 
tbe  court  to  award  a  rule  against  B.  to  show 
cause  why  Judgment  should  not  be  rendered 
against  him  fOr  tbe  debt  and  interest  Tbe  rule 
Is  accordingly  awarded*  executed,  and  returned, 
and  Judgment  tberei^ton  roidered  for  the  debt, 
Interest,  and  costs.  Such  a  Judgmoit  would  be 
void,  notwithstanding  tbe  court  has  Jurisdic- 
tion of  tbe  subject  and  of  the  parties.  Why 
void?  Because  in  the  language  (tf  Mr.  Justice 
Field,  the  court  is  not  authorized  to  exert  Its 
ix)wer  in  tliat  way.'  "  The  same  would  be  true 
If  A.  should  sue  B.  on  one  b<md,  and  in  the 
same  action  decline  to  take  Judgment  on  the 
bond  sued  on,  and  take  Judgment  on  another 
bond  of  B.,  on  which.no  suit  had  been  instituted, 
without  tbe  consent  of  B.  Anthony  v.  Kasey 
iVsi.)  5  S.  B.  176;  Seanister  v.  Blackstock,  S3 
Va.  2S2,  2  S.  B.  aU. 

In  Munday  v.  Vail,  34  N.  J.  Law,  422,  Chief 
.InsUce  Beasley  said:  "It  Is  impossible  to  con- 
cede tbat.  liecauae  \.  and  B.  are  parties  to  a 
suit,  that  a  court  can  decide  any  matter  In 
which  they  are  Interested,  whether  such  mat- 
ters be  luTolved  In  the  pending  litigation  or 
noL  Persoos,  by  becoming  suitors,  do  not' 
place  themselves,  for  all  purposes,  under  tbe 
control  of  the  court,  and  It  Is  only  over  these 
particular  Interests  which  they  choose  to  draw 
in  question  that  a  power  of  Judicial  decision 
arises.  If,  In  an  ordinary  foreclosure  case,  a 
man  and  wife  being  parties,  the  court  of  cban- 
ceiy  should  decree  a  dlrorce  between  them,  It 
would  require  no  argument  to  convince  every 
one  tbat  such  decree,  so  far  as  It  attempted  to 
affect  tbe  matrimonial  relation,  was  void;  and 


yet  the  <mly  tnflrmlty  In  audi  a  decree  would  be 
found,  I^Km  analysis,  to  arise  from  the  ch> 
cnmstances  tbat  tbe  point  decided  was  not  with- 
in the  substence  ot  tiie  pendbig  litigation. 
In  Budi  a  case  the  court  woidd  have  acted 
wlthhi  the  Held  of  its  authority,  and  the  proper 
parties  would  have  been  inesent;  the  single, 
but  fatal,  flaw  having  been  tbe  absence  from 
the  record  of  any  Issue  on  the  point  determined. 
The  Invalldl^  of  such  a  decree  does  not  pro- 
ceed from  any  more  arbitrary  mle,  but  It  rests 
entirely  aa  tbe  ground  of  common  Justice." 

Accordtog  to  the  doctrine  laid  down,  parties 
cannot  sue  for  we  ditdi,  and  recover  another; 
cannot  petition  to  the  county  court  fOr  one 
dltdi,  and  cause  another  and  dlfTerent  ditch  to 
be  made,  as  In  thto  case.  An  order  dbrecting 
the  latt»  to  be  made  would  be  a  nullity.  In 
laying  out  a  ditch  under  the  laws  of  Wisconsin, 
the  conrt  b^,  In  Donnelly  v.  Decker,  58  Wis. 
4G1,  17  N.  W.  380,  that  the  supervisors  "had 
the  right  to  make  any  suitable  variation  frun 
the  line"  fixed  in  the  petition  for  tbe  ditch,  "in 
their  discretion,  so  tbat  they  did  not  so  far  de- 
part from  the  Une  in  the  petition  as  to  be  mate- 
rially anotbtf  and  different  line."  According 
to  this  decision,  the  Identity  of  the  ditch  »tab- 
llshed  as  the  ditch  proposed  in  the  petition 
must  be  snbstentlally  maintained. 

The  statutes  of  this  state  which  nnpower 
the  county  court  to  establish  ditdiea  for  the 
drainage  of  lands  expressly  provide  as  follows: 
"That  befcoe  the  county  court  shall  establish 
any  ditch  or  drain  there  shall  be  filed  with  the 
county  conrt  of  ftuch  county  a  petition  slpud 
by  one  or  more  of  the  landowners  whose  land 
will  be  liable  to  be  affected  by  or  assessed  for 
the  expense  of  construction  of  tbe  same,  setting 
forth  the  necessity  thereof,  with  a  general  de- 
scription of  tbe  proposed  starthig  point,  route 
and  terminus."  Sand.  &  H.  Dig.  |  1204.  The 
filing  of  thto  petition  to  made  a  Jtnrisdlctional 
prerequisite  to  the  power  to  estebllsh  ditohoi 
for  drainage.  Two  Jurisdictional  facte  must 
be  set  forth  In  it:  First,  tbe  necessity  of  tbe 
ditch;  and.  second,  a  general  description  of  the 
proposed  starting  point,  route,  and  terminus. 
Now,  If  the  county  court  can  establish  a  ditch 
without  regard  to  tbe  route  described  In  the  pe- 
tition, why  should  the  petition  contain  any  de- 
scription of  the  starting  point,  route,  and  ter- 
minus? Why  not  ask  the  county  court  tas  an 
order  establishing  a  ditch  to  drain  certain  lands, 
without  any  description  of  the  ditch?  If  tbe 
county  court  Is  not  to  observe  the  line  described 
In  the  petition,  that  part  of  the  statute  which 
mokes  It  necessary  to  file  a  petition  contalulng 
the  description  before  It  can  establish  tbe  ditch 
Is  entii'cly  meaningless  and  unnece^isary. 

The  whole  act  upon  this  subject  makes  It  ap- 
pear tbat  the  legislature  never  Intended  tbat 
the  county  court  should,  when  a  petition  has 
been  filed,  establish  another  ditch  materially 
different  frtan  tbat  asked  for  in  the  petition. 
The  act  provides  that  tbe  petitioners  "iihaU 
give  bond,  with  good  and  sufficient  sureties, 
payable  to  the  »late  of  Arkansas,  to  be  approv- 
ed by  the  couuty  clei'k,  cundklQued  to  pay  all 
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expenses  In  case  the  county  court  sliall  fall  to 
estaMlsh  said  proposed  ditch  or  drain."  What 
ditch  or  drain  Is  referred  to?  Manifestly,  the 
dltdi  described  In  the  petition.  No  other  was 
proposed  at  the  time  of  the  filing  of  the  bond, 
it  being  required  to  be  filed  with  the  petition. 
And  why  slwuld  be  give  bond  to  pay  all  ex- 
penses In  case  the  county  court  shall  fall  to  es- 
tablish the  inx>posed  dltcb.  and  say  nothing  as 
to  what  he  Shan  do  In  case  another  shall  be  es- 
tablished in  lieu  ot  file  one  proposed?  Becaise 
no  other  was  to  be  considered  or  etrtabllshed. 

After  the  filing  of  the  petition  and  bond, 
the  act  provides  that  the  conn^  court  shall 
appoint  three  Tlewers,  "to  meet  at  a  time 
and  place  apedfled  by  aald  court,"  "and  It 
i^all  be  the  dn^  ot  the  clerk  thereupm  to 
Issue  to  said  viewers  a  certified  copy  of  the 
petition  and  order  of  the  court,  who  shall 
proceed  at  the  time  set  In  said  order  with  a 
competent  surveyor  and  shall  make  an  ac- 
curate survey  of  the  line  of  said  ditch  or 
drain  [not  a  ditch]  from  Its  source  to  its  out- 
let** The  clerk  is  required  to  furnish  them 
with  a  copy  of  the  petition,  to  Inform  them 
what  line  they  ahall  survey  and  examine^ 
They  are  not  authorized  to  survey  any  line 
materially  different  from  tliat  described  In 
the  petition. 

Section  4  of  the  act  (Laws  1801,  p.  285)  pro- 
vides: "In  locating  a  ditch  or  drain  the 
viewers  may  vary  from  the  line  deBcril>ed  In 
the  petition  as  they  deem  best:  provltled, 
they  commence  the  ditch  at  a  point  desiWb- 
ed  In  the  petition  and  follow  the  line  therein 
as  near  as  practicable;  and,  provided  fur- 
ther, that  when  there  is  not  sufficient  fall  In 
the  length  of  the  route  described  in  thq..pe- 
tltlon  to  drain  ^e  lands  adjacent  tb^,,.iO, 
they  may  extend  the  ditch  below  the  oqtlet 
named  In  the  petition  far  enough  to  obtain 
a  sufficient  fall  and  outlet."  They  may  vary, 
but  not  establish  another  distinct  and  Inde- 
pendent line.  They  may  vary,  but  must, 
nevertheless,  commence  tbe  dltcb  at  the 
point  described  in  the  petition,  and  follow 
tbe  line  therein  as  near  as  practicable.  They 
may  change  tbe  terminus  described  in  the 
petition  to  a  point  far  enough  below  to  ob- 
tain a  sufficient  fall  and  outlet,  but  in  no 
other  manner,  and  for  no  other  purpose.  It 
Is  true  that  this  section  provides  that,  "when 
it  will  not  be  detrimental  to  the  usefulness 
of  tbe  whole  work,  they  shall,  so  far  as  is 
practicable,  locate  the  ditch  on  the  division 
lines  between  lands  owned  by  different  per- 
sons, and  they  shall  so  far  as  practicable, 
avoid  laying  the  same  diagonally  across  the 
lauds;  but  they  mnst  not  sacrifice  the  gen- 
eral utility  of  the  ditch  to  avoid  diagonal 
lines."  But  this  does  not  mean  that  they 
can  disregard  tbe  route  described  in  the  pe- 
tition, and  establish  one  entirely  different  on 
divisional  lines  between  owners  of  land. 
They  should  obey  the  mandatory  provisions 
of  the  statute.  They  must  locate  the  ditch 
between  the  points  designated  in  the  peti- 
tion, prux'lded  they  may  change  the  terminus 


In  the  manner  stated.  While  locating  It  be- 
tween tbese  points,  they  may  follow  divl- 
Blonal  lines,  wben  It  can  be  done  vritbont  Im- 
pahing  the  usefulness  of  tiie  whole  work. 
This  dearly  Indicates  what  dlvlslon&l  Iine!< 
they  may  make  a  part  of  the  route  of  the 
ditch,  and  that  they  are  tiiose  which  lie  Id 
or  near  the  route  designated  In  tbe  petition. 
The  Identity  of  the  ditch  proposed  and  es- 
tablished should  be  substantially  preserved. 

The  viewers  are  not  authorized  to  recom- 
mend to  the  county  court  the  conatmctlon 
of  a  ditch  other  than  that  described  In  the 
petition.  The  statutes  say:  "It  the  view- 
ers find  the  proposed  ditch  or  drain  [the 
ditch  ^described  In  the  petition]  not  at  pub- 
lic benefit  or  ntUlty  they  may  report  against 
tbe  location  of  the  sune.  In  frtileh  case  their 
report  need  only  state  tbsj  find  the  pn^wsed 
ditch  or  drain  [not  a  ditch]  not  to  be  of  pnb- 
11c  benefit  or  ntUlty;"  and  *it  shall  be  tbe 
duty  of  the  clerk,  on  aald  report  being  filed. 
If  it  be  In  favor  ot  the  proposed  work"  (the 
ditch  described  In  the  petitkm),  to  cause  a 
notice  to  be  given  "of  the  pendency  of  said 
petition  and  the  time  set  for  the  hearli^ 
thereof;  and  "said  county  court,  at  tbe 
time  set  for  tlie  bearing  of  aald  petition, 
shall.  If  there  Is  no  remonstrance  filed,  pro- 
ceed to  bear  said  petition,  and  If  he  finds 
that  the  viewer's  report  Is  made  in  accord- 
ance with  the  provision  of  this  act,  and  be  In 
favor  of  the  proposed  work  [not  a  ditch,  but 
the  ditch  described  in  the  petition],  and  he 
finds  the  proposed  drain  to  be  of  pnUlc  ntD- 
ity  or  condndve  to  public  health  or  of  pub- 
lic b^efit  or  convenience,  he  shall  estab- 
lish the  same  as  specified  In  the  r^wrt  But 
if  the  viewers  report  against  tbe  proposed 
work  [not  a  ditch,  but  the  ditch  described  In 
the  petition]  the  court  shall  dismiss  the  pe- 
tition and  tax  the  costs  as  hereinafter  pro- 
vided." 

It  may  be  said  that  the  act  authorizing  the 
construction  of  ditches  provides  that  It  "shall 
be  liberally  construed  to  promote  the  drain- 
age and  reclamation  of  wet  or  overflowed 
land."  But  this  does  not  authorize  courts  to 
so  construe  it  as  to  set  aside  and  annul  Its 
plain  provisions.  And  It  may  be  said  that 
the  act  further  provides  that  "amounts  doe 
to  contractors  holding  the  viewers'  certifi- 
cate of  acceptance  shall  not  be  defeated  by 
reason  of  any  defect  In  the  proceedings  oc- 
curring prior  to  the  order  of  the  county  court 
establishing  the  ditch;  but  such  order  or 
Judgment  of  said  court  shall  be  conclusive 
that  all  prior  proceedings  were  regular  and 
according  to  law."  But,  as  I  have  already 
shown,  the  ditch  referred  to  Is  the  ditch  de- 
scribed in  the  petition,  and  the  order  or  Judg- 
ment and  proceedings  are  those  made  or 
rendered  and  had  in  the  establishing  of  such 
ditch.  Tbe  county  court  is  not  empowered 
by  the  act  to  make  or  render  or  authorize 
any  other.  It  -would  be  doing  violence  to 
the  plain  language  of  the  act  to  place  anf 
other  construction  upon  It^  . 
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My  conclusion  Is  that  a  comity  court.  In 
establishing  a  ditch,  has  no  authority  to  so 
far  depart  from  the  ronte  described  In  the 
petition  as  to  locate  It  on  materially  anoth- 
er and  different  line;  that  Is  to  say,  the 
ditch  as  located,  commencing  and  ending  as 
before  stated,  must  substantially  come  with- 
in the  general  description  of  the  route  re- 
quired by  the  act  to  be  set  forth  In  the  pe- 
tition. The  act  says,  "If  the  viewers  report 
against  the  proposed  work,  the  court  shall 
dismiss  the  petition." 

In  the  case  under  consl  deration  the  ditch 
described  in  the  petition  and  the  one  estab- 
lished by  the  county  court  are  entirely  dif- 
ferent. So  much  of  the  petition  as  pertains 
to  the  description  of  the  ditch  Is  as  follows: 
"On  Sec.  30 — 4—14  there  are  three  several 
lakes  and  ponds  which  are  susceptible  of 
being  drained  Into  the  Arkansas  river  by  a 
ditch  running  from  about  west  to  east,  and 
through  lands  belonging  to  estate  of  John 
W.  McCulloch  and  B.  L.  Harton,  Esqs.,  emp- 
tying Into  the  river  on  the  land  of  George 
Donaghey."  The  description  Is  very  vague, 
and  is  by  no  means  a  compliance  with  the 
statute.  In  the  form  it  Is  the  county  court 
should  never  have  acted  upon  the  petition. 
An  inspection  of  a  diagram  of  the  lakes, 
river,  and  lands  adjacent  will  show  that  the 
lakes  could  not  be  drained  by  a  ditch  of  the 
description  set  ont  in  the  petition  without 
one  or  more  lateral  drains  to  convey  the 
water  Into  the  main  ditch.  The  diagram  on 
page  711,  supra,  shows  the  ditch  proposed,  as 
near  as  I  can  Imagine,  and  the  one  established. 
Prom  it,  It  will  be  seen  that  the  common  ob- 
ject of  the  two  was  the  drainage  of  the  same 
lakes  into  the  Arkansas  river,  and  that  both 
are,  perhaps.  In  the  same  vicinity.  Both 
may  be  straight  This  is  the  only  resem- 
blance 80  far  as  is  shown.  The  Identity, 
substantial  or  otherwise,  I  am  utterly  unable 
to  see. 

As  to  the  constltutlonanty  of  the  act,  I  eon- 
cur  with  the  court  so  far  as  It  Is  involved  In 
this  action. 

I  think  the  decree  of  the  chancery  court 
sbould  be  affirmed. 


ST.  IX)UIS,  I.  M.  &  S.  RY.  CO.  v.  BEBCHER. 
(Supreme  Court  of  Arkansas.  Feb.  19,  1898.) 
Cabbibbs— Neqliobx-cb— Who  are  Passexobbs— 

ISBTHUCTIOSfl— EkKOR  CUUBD. 

1.  A  passenger  who  left  the  train  and  the  de- 
pot plntform,  and  was  on  the  railroad  track,  en 
route  to  her  residence,  bad  ceased  to  be  a  pas- 
senger. 

Z  In  operating  its  trains,  a  railroad  company 
is  not  bonna  to  use  the  higheet  degree  of  care 
that  a  prudent  man  would  exercise,  reasonably 
consistent  with  the  practical  operation  ol  the 
road,  except  as  to  passengers. 

8.  An  erroneous  instruction  Is  not  cured  by 
any  other  correct  instructions  given,  as  it  can- 
not be  said  which  influenced  the  Jury. 

Appeal  from  circuit  court,  Lawrence  county; 
mcbard  H.  Powell.  Judge.  . 


Action  by  George  Beecher,  admlnistratOT, 
against  the  St.  Louis,  Iron  Mountain  &  Sontti- 
em  Railway  Company,  to  recover  for  the  death 
of  intestate.  Prom  a  Judgment  for  [dalnUft, 
defoidaot  appeals.  Reversed. 

Dodge  &  Johnson,  for  ajppellant  J.  M.  Mooce, 
J.  K.  Gibson,  and  W.  B.  Smith,  tar  anwlleew 

BUNN,  C.  J.  This  Is  a  suit  for  ¥15,000  dam- 
ages to  the  next  of  kin  for  the  killing  of  Rebec- 
ca Ta(&well,  plalnUfTs  intestate.  Verdict  and 
Judgment  for  $1,500,  and  the  defendant  railway 
company  appealed. 

There  is  evidence  to  sustain  the  allegation 
that  the  deceased  was  klUed  by  the  negligent 
nmnlng  and  operation  of  defendant's  train,  and 
!  there  Is  also  evidence  of  contributory  negligence 
on  the  part  of  the  deceased  which  contributed  di- 
rectly to  her  death.  This  bdng  true,  and  there 
being  no  question  as  to  the  admissibility  of  tes- 
timony offered  In  evidence,  the  case  turns  on 
the  giving  and  refusing  of  instructions.  The 
first  Instruction  given  by  the  trial  court  at  the 
Instance  of  the  plaintiff  reads  as  follows,  to 
wit:  "You  are  Instructed  that  the  defendant 
corporation  Is  bound  to  use,  in  running  and  op- 
erating Its  trains  on  its  road,  the  highest  de- 
gree of  care,  diligence,  and  skill  which  a  pru- 
dent and  cautious  man  would  exercise,  and 
which  Is  reasonably  consistent  with  its  mode  of 
conveyance,  and  practical  operation  of  its  road." 
This  ^instruction  is  not  hypothetical  in  form, 
but  ^nu  to  be  Intended  as  an  assertion  of  an 
abstract  proposition  of  law;  but,  even  as  an 
abstract  proposition,  It  is  erroneous;  for,  while 
it  Is  applicable  and  proper  in  the  cose  of  a  pas- 
senr .  -,  it  cannot  be  made  to  a;^ly  to  the  case 
of  u^^  other  than  a  passenger,  or  one  sustain- 
ing the  relation  of  a  passenger  to  the  railway 
company.  It  Is  In  close  accord  with  the  direc- 
tion of  this  court  in  the  case  of  Railway  Co.  v. 
Sweet,  60  Ark.  557,  31  S.  W.  671,  which  was 
a  case  Involving  the  killing  of  a  passenger.  It 
Is  not  the  law  that  a  railway  company,  In  run- 
ning and  operating  its  trains,  Is  bound  to  use 
the  highest  degree  of  care,  diligence,  and  skill, 
generally;  for  the  railroad  company  owes  no 
such  duty  to  all  the  world,  but  only  to  a  dass 
of  people,— a  very  limited  class  In  point  of  num- 
bers,—passengers  on  Its  trains,  or  those  sus- 
taining such  relation  to  it  One  of  the  princi- 
pal questions  In  this  case  is  whether  or  not  the 
decmsed,  at  the  time  of  her  death,  was  a  pas- 
senger of  defendant;  and  yet  the  instruction, 
in  efTect,  was  a  declaration  by  the  court  to  the 
Jury  that  It  made  no  difference  whether  she 
was  a  passenger,  a  traveler,  or  trespasser,  at 
the  time.  In  so  far  as  the  degree  of  cure,  skill, 
and  diligence  to  be  exercised  by  the  defendant 
was  concerned;  for  it  made  no  distlncdon  in 
favor  of  passengers,  or  against  travelers  and 
trespassers,  in  this  r^rd.  The  evidence  show- 
ed that  deceased,  who  had  been  a  passenger  on 
defendant's  passenger  train  from  Coming  to 
Walnut  Ridge  depot,  had  left  the  train  and  the 
depot  platform,  and  was  on  the  railroad  track, 
en  route  to  her  residence  in  the  town  of  A^ai' 
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aut  Ridge,  when  she  was  rm  wee  and  killed 
by  the  rear  coach  of  said  train  while  tlie  same 
was  being  moved  backwards.  The  trial  court, 
boldlng,  lu  effect,  tiiat  by  this  act  ahe  had  ceas* 
ed  to  be  a  paaaenKer.  gave  the  fi^wing  In- 
BtnictloD  at  the  instance  of  tbe  defendant,  to 
wit:  "(7)  Hk  relation  of  passenger  to  the 
defendant  ceued  after  Mrs.  Tackwell  was  safe- 
ly discharged  from  the  train  at  the  ^ce  fft  her 
(lestluation,  and  after  she  left  the  depot  idat- 
form.  If  the  evidence  shows  that  tbe  employes 
4m  tbe  train  that  killed  Mrs.  Tackwell  vere  In 
the  ordinary  discbarge  of  their  duties,  and  ex- 
ercised reasonable  diUgence  and  precauti(m, 
the  defendant  is  not  responsible  for  unaToid- 
able  accident  to  tbe  deceased,  and  your  verdict 
will  be  f tbe  defendant."  The  fact  that  de- 
ceased had  left  the  depot  platform,  and  was 
on  the  railroad  track,  en  route  to  her  hcHue,  la 
undisputed;  and  she  had  ceased  to  be  a  poa- 
aengor,  under  the  rule  whidi  gorenis  in  such 
cases,  and  under  whldi  tbe  Instruction  was 
&vea.  Tbe  error  of  the  first  bistruction  Is  thus 
made  palpable,  and.  behig  radically  wrong.  Its 
defect  is  not  cured  by  any  other  Instruction 
given;  for,  as  In  all  such  oasea.  It  cannot  bk 
said  certainly  vhldi  of  the  instructions  influ- 
enced the  Jury  In  making  up  their  verdict  Re- 
versed and  remanded  for  a  new  trial. 


BLANTON  V.  LITTELL. 

^Supreme  0>art  of  Arkansas.    Feb.  19,  1898.) 

AaBiTaATiox — A  vard— Aban  don  m  e  nt— Afpe  a  l — 
Trial  Db  Novo— Evidbnck. 

1.  Where  an  award  is  made  in  the  probate 
court  by  arbitrators,  an  appeal  to  the  circuit 
court  from  the  judgment  entered  thereon  does 
not  abrogate  die  award,  but  .the  matter  comes 
up  for  trml  de  novo;  and,  If  necessary,  the  cir- 
cuit court  may  take  evidence  to  determine 
the  conteuts  of  the  agreement  for  submission, 
or  to  identi^r  the  order  for  ■ubmisaiou. 

2.  Parlies  may  abandon  an  award  made  for 
them  by  arbitrators. 

3.  Where  nn  award  by  arbitrators  was  made, 
and  the  parties  procured  the  appointment  of  a 
special  commissiuDer,  and  submitted  the  same 
matters  to  him  for  deteriuination  anew,  it 
amounted,  in  the  abnenre  of  evidence  to  the 
contrary,  to  an  abandonment  of  the  award. 

Appeal  from  circuit  court,  SL  Francis 
county;  Stance  N.  Hutton,  JudRe. 

Submission  to  arbitration  by  Mary  Blan- 
ton  and  Philander  Llttell,  her  guardian.  The 
probate  court  rendered  a  Judgment  in  favor 
of  the  guardian  on  tbe  award,  and  on  ap- 
peal to  the  circuit  court  a  slmllnr  JiulgiiioDt 
was  rendered,  and  the  ward  appeals.  Re- 
versed. 

Philander  Llttell  was  the  guardian  of  Mary 
Blanton.  After  his  guardianship  terminat- 
ed, there  was  a  controversy  between  him  and 
tbe  said  Mary  Blanton  concerning  the  final 
settlement  filed  by  him  as  guardian.  While 
this  matter  was  pending  before  the  probate 
court  an  agreement  was  made  between  them 
to  submit  the  matters  concerning  which  they 
differed  to  arbitrutlun,  and  a  rule  of  court. 


naming  the  arbitrators  and  umpire,  and  sub- 
mltthm  the  matter  to  arbitration,  seems  to 
have  been  made,  but  sn&h  order  of  court 
was  not  ratered  of  record.  Afterwards  the 
arbitrators  made  ih^  award,  showing  that 
there  was  due  from  Mary  Blanton  to  Phll- 
andOT  Idttell  the  sum  of  $06.^  Exceptions 
to  the  same  were  flled  by  Ma^  Blantm,  but 
on  what  grounds  tbe  ezcqitlons  were  made 
does  not  appear  from  the  record.  These  ex- 
ceptions were  overruied,  and  tbe  award  was 
entered  of  record,  and  made  the  Judgment  of 
the  probate  court.  (Mary  Blanton  ^pealed 
to  tbe  circuit  court.  Afterwards  the  circuit 
court  made  an  order  referring  tbe  cause  to  a 
special  comnUssloner  to  restate  the  account 
between  tbe  parties,  and  he  was  cwdered  to 
report  at  the  next  term  of  the  court  Tbe 
record  does  not  abow  at  whose  request  this 
order  was  made.  At  tbe  next  tma  of  the 
court  the  special  commlssioaer  flled  his  re- 
port, containing  a  statement  of  tbe  account 
between  the  parties  as  stated  by  btm,  and 
showing  due  from  Littell  to  Mary  Blanton  a 
balance  of  $l,35S.i!a  Afterwards  LltteU  flled 
tats  motion  asking  that  Judgment  be  rend«ed 
on  tbe  award  made  by  the  arbitrators  in  bis 
favor,  and  that  tbe  report  of  tbe  commis- 
sioner be  disregarded.  To  snnwrt  this  mo- 
tion, Littell  introduced  as  evldoce  a  pencil- 
written  order  signed  by  tbe  probate  Judge, 
but  not  entered  of  record,  snbmlttbig  the 
matter  in  controversy  between  tbe  parties  to 
arbitration.  In  addition  to  this  poicU-writ- 
ten  order,  the  defendant  also  read  to  tbe 
circuit  court  the  findings  and  award  of  the 
arbitrators,  and  the  Judgment  of  the  pro- 
bate court  upon  said  award.  The  ^pellaot 
Mary  Blanton,  objected  to  the  reading  of  tbe 
order  signed  by  tbe  probate  Judge,  which 
had  not  been  placed  of  record,  and  offered 
to  show  that  said  order  was  not  the  order 
under  which  the  matter  was  aubmltted  to 
arbitration.  She  also  offered  to  show  that 
there  was  a  written  agreement  between  the 
parties,  submittluft  tbe  nutters  in  controver- 
sy to  arbitration,  and  that  the  same  had  been 
lost,  and  she  offered  to  show  tbe  contents  of 
said  lost  writing.  She  also  offered  to  show 
that  Uttdl  had  abandoned  tbe  award.  All 
of  this  evidence  was  rejected.  The  circnit 
court,  holding  that  tbe  parties  could  not 
abandon  the  arbitration,  by  consent  or  oth- 
erwise, and  finding  that  the  award  was  not 
illegal  on  Its  face,  gave  Judgment  upon  it. 
To  nil  of  which  rulings  the  plaintiff  except- 
ed In  due  form,  and  appealed. 

Thos.  J.  Ollphint,  for  appellant. 

IlIDDICK,  J.  (after  stating  the  facts).  This 
Is  an  appeal  from  a  Judgmentof  the  circuit  court 
rendered  upon  an  award  made  ^  a  board  of  ar 
bitrators.  The  eonti-oversy  between  the  parties 
arose  in  the  probate  court  over  the  flnal  settle- 
ment made  by  tbe  appellee,  LItteU,  as  guardian 
of  the  appellant,  ilary  BUinton;  and  arbitrators, 
to  determine  the  matters  hi  dispute,  were  ap- 
pointed by  tliat  court  at  the.reqaest.  of  sold 
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parties.  After  the  award  bad  been  made 
and  reported  to  tbe  probate  court  by  the  ar< 
bltrators,  the  appellant  filed  bet  exceptlwu 
to  Bald  report  and  award.  These  exceptions 
trere  orermled  by  the  conrt,  and  judgment 
rendered  npon  the  award,  and  she  appealed 
to  the  circuit  court.  Tbe  appeal  from  the 
probate  court  brought  the  case  before  tbe 
circuit  court  for  trial  de  novo.  It  did  not 
abrogate  tbe  award,  bnt  the  circuit  court 
had  on  appeal  the  same  control  over  the  i 
award  possessed  the  probate  court  at  the 
time  the  award  was  r^rted  to  said  court, 
and  before  judgment  bad  been  entered  there- 
on. It  bad  tbe  right  to  consider  the  excc^ 
tlons  to  the  award  and  report  of  the  arbitra- 
tors filed  by  appellant,  and  to  determine 
whether  the  award  was  valid  and  binding 
upon  tbe  parties.  Aa  the  award  rested  upon 
tbe  agreement  of  tbe  parties,  and  the  order 
of  tbe  probate  court  submitting  tbe  matter 
to  arbitration,  made  In  pursuance  of  said 
agreement.  It  was,  of  course,  proper  for  tbe 
circuit  coun  to  know  and  understand  the 
agreement  and  order.  If.  to  determine  the 
contents  of  snob  written  agreement,  or  to 
identify  the  order  of  the  probate  court,  It 
was  necessary  to  hear  evidence,  the  court 
Rhoold  have  beard  it  Bnt,  while  we  think 
the  court  might  properly  have  heard  the  evi- 
dence offered  by  appellant  (m  these  points, 
we  are  not  sure  that  under  the  facts  shown 
by  the  record  tbe  refusal  to  bear  it  justifies 
a  reversal  of  the  judgment.  It  is  conceded 
tbat  there  was  an  agreement  to  arMtrate  the 
matters  Involved  In  this  wmtroveray,  and 
that  by  consmt  of  the  parties  the  probate 
court  submitted  the  matters  to  arbitration. 
The  exceptions  filed  to  the  report  and  award 
do  not  appear  in  tbe  record  here,  and  we  do 
not  know  what  the^  set  iq>;  but  no  conten- 
tion has  been  made  here  tbat  the  arbitrators 
exceeded  their  anUiorlty,  or  were  guilty  of 
conduct  invalidating  their  award,  and  there 
la  nothing  to  show  or  cause  ns  to  believe  tliat 
the  admission  of  tbe  evidence  offered  by 
plaintiff  would  have  affected  tbe  jud^^eut 
of  the  circuit  court  In  any  way.  We  need 
not,  however,  consider  that  question  fur- 
ther; for.  In  addition  to  tbe  evidence  noticed 
above,  the  appellant  offered  to  show  that 
I/ittell  bad  voluntarily  abandoned  tbe  award 
of  the  arbitrators.  She  offered  to  show  tibat 
after  the  award  bad  been  made,  and  while 
tbe  case  was  pending  in  the  circuit  court, 
be  liad  consented  and  agreed  to  the  appoint- 
ment of  a  special  commissioner  to  restate  the 
account  between  the  parties,  and  that  such 
commlHslouer  did  restate  the  accoimt.  If 
this  be  so,  It  tended  to  show  an  abandonment 
by  Littell  of  any  rights  held  by  him  under 
tbe  awnni;  for  as  parties  may,  by  agree- 
ment, abandon  and  waive  a  settlement  made 
by  luemselves,  so  In  the  same  way  they  may 
waive  or  abandon  a  settlement  or  award 
made  for  them  by  arbitrators.  KoUIns  v. 
Townseod,  118  Masa.  221.  It  is  true  tbat  in 
this  instance  tbe  probate  court  had  rendered 


judgment  npon  the  award,  but  tbe  appeal 
bronght  tbe  case  before  tbe  circuit  court  tw 
consideration  and  trial  de  novo.  The  circuit 
court,  while  the  matter  wa'S  pending  before 
It,  had  power,  for  good  canse  shown,  to  set 
a^e  m  recommit  the  award,  and  the 
parties  might  agree  that  this  should  be  done 
without  a  formal  judgment  of  tbe  court  to 
that  effect  If  they  procured  tbe  appoint- 
ment of  a  special  commissioner,  and  bad  the 
same  matters  in  controversy  submitted  to 
him  for  determination  anew,  and  bad  the 
account  restated  by  blm,  this  would.  In  the 
absence  of  evidence  to  the  contrary,  amount 
to  an  abandonment  and  waiver  of  the  award, 
for  such  conduct  on  thete  part  would  man- 
ifest an  Intention  and  agreement  to  set  aside 
and  abn^te  tbe  award.  Rollins  v.  Town- 
send,  118  Mass.  2M;  Glrdler  v.  Carter,  47 
N.  H.  305;  Bastman  v.  Armstrong,  26  HI. 
216;  Bnmslde  v.  Fotts,  23  XU.  415;  2  Am.  ft 
Eng.  Bnc.  Law  (2d  Bd.)  TOO,  80B.  For  the 
reasons  stated,  we  are  of  the  i^lnlon  that 
the  circuit  court  erred  In  refusing  to  hear 
and  consider  tbe  evidence  tending  to  show  an 
abiuidonment  of  the  award.  Tbe  judgment  la 
therefwe  reversed,  and  the  cause  remanded  for 
further  proceedings. 

BATTX^,  3.,  absent  and  not  participating. 


STATE  V.  CORNELinS  et  aL 
(Supreme  Oiurt  of  Missonri,  Division  No.  2. 
March  1,  1886.) 
Crimikal  Law— appeal  bt  Statbl 

1.  BeT.  St.  1889.  {  4290,  giTing  a  right  to  the 
state  to  appeal  where  an  iodlctiueDt  is  quashed, 
does  not  include  the  right  to  appeal  from  the 
guasfaing  of  an  information  filed  bj^  the  prose- 
cuting attorney,  since  the  words  "indictment" 
and  "information"  present  two  well-defined  and 
different  meanings. 

2.  Tbe  state  can  only  sue  out  writs  of  «ror 
in  cases  in  which  appeals  lie  on  behalf  of  the 
state,  OS  allowed  by  Uev.  St.  1880.  S  4282. 

Appeal  from  St.  Louis  court  of  criminal  co^ 
rection;  David  Murphy,  Judge. 

Information  by  the  state  of  Missoui)  against 
John  Cornelius  and  others  for  maintaining  a 
nuisance  and  keeping  a  gaming  house.  From 
an  order  quashing  the  information,  the  state 
appeals.  Dlamlssed. 

:nios.  B.  Harv^  and  Chester  H.  Knun,  for 
the  State.   Martin  &  Baa,  for  reqMmdents. 

GANTT.  P.  J.  This  Is  a  prooeedtaig  by  hi- 
formatlon  by  the  {nnsecuUng  attorney  of  the  St 
Louis  court  of  criminal  correction  against  the 
defmdants  for  maintaining  a  nuisance  and 
keeping  a  common  gaming  house.  On  motion 
of  defendants,  the  said  Information  waa  quash- 
ed, and  the  state  has  appealed  to  this  court. 

Tbe  stete  Is  reatticted  hi  Ite  rlg^t  of  ly^teal 
to  those  caaes  hi  whidi  "an  Indictment  Is 
quashed,  or  adjudged  Insufficient  on  demurrer 
or  where  judgment  thereon  la  arrested."  Bev. 
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St.  1S89,  S  4200.  "iQdlctment"  Is  a  technical 
woi'd,  and,  when  used  iu  the  constitution  of  thia 
state  and  tn  oin:  statutes,  must  l)e  construed 
as  baring  been  used  with  the  meaning  attached 
to  it  at  common  law,  to  wit,  an  accusation  pre- 
ferred by  a  grand  iury  of  the  county  wherein 
the  offense  was  committed.  Ex  parte  Slater, 
72  Mo.  102.  "An  information,"  by  the  pros- 
ecuting attorney,  also  has  a  well-deflned  mean- 
ing at  common  law,  but  differs  from  an  in- 
dictment In  this:  that,  whereas  the  Indictment 
Is  the  accusation  of  a  grand  Jury,  "an  infor- 
mation is  only  the  allegatl(»i  of  the  officer  who 
exhibits  it."  6  Bac.  Abr.  pp.  167,  170.  172; 
State  V.  Kelm,  79  Mo.  515.  By  Ihnltlng  the 
right  of  appeal  from  Judgments  holding  indict- 
ments Insufflcl^t,  on  motions  to  quash,  on  de- 
murrers, and  on  motions  In  arrest  of  Judg- 
ments, the  legislature  has  denied  the  right  in 
all  other  cases,  and  this  court  cannot  write  the 
word  "information"  Into  section  4290.  The 
state  can  only  sue  out  writs  of  error  in  cases 
In  which  ai^)eal8  lie  on  behalf  of  the  state. 
Rer.  St  1889,  S  4292.  We  hare  so  ruled  In 
State  T.  cupper  (Mo.  Sup.)  44  S.  W.  264,  and 
State  T.  Carr  (at  this  term)  44  S.  W.  776;  and 
with  the  opinions  of  Sherwood,  J.,  both  upon 
the  hearing  and  motion  for  rehearing  in  that 
cause,  we  are  satisfled.  It  results  that  this 
writ  of  error,  like  the  appeals  in  tbe  Clipper  and 
Carr  Cases,  must  be  dismissed  because  we 
hare  no  Jurisdiction  to  bear  IL  Writ  of  error 
dismissed. 

SHERWOOD  and  BUROESS,  JJ..  concur. 


STATE  V.  WILHOIT. 
(Bnpreme  Court  of  Missonri,  Division  Mo.  2. 
Feb.  16, 1888.) 

GBUfUTAi.  Law— Appeal  — IxsorrioiBKT  Rboobd 

— Revibw. 

1.  An  appeal  from  a  judgment  quashing  an 
indictment  canoot  be  connidered  when  the  mo- 
tion is  not  made  part  of  the  record. 

2.  Where  no  bill  of  exceptions  was  taken, 
copying  the  motion  to  quash  in  the  transcript 
will  not  make  it  part  of  the  record,  so  as  to  en- 
able the  appellate  court  to  review  the  judgment 
therein.  ' 

Appeal  from  criminal  court,  Qreeae  county; 
J.  J.  Gideon,  Judge. 

From  a  Judgment  quasiilng  an  Indictment 
against  8.  E.  Wilholt,  the  state  appeals.  Af- 
hrmed. 

Kdward  C.  Crow,  Atty.  Gen.,  and  Sam  B. 
Jeffries,  Aast  Atly.  Gen.,  for  Qse  State.  T.  J. 
Delaney  and  W.  D.  Tatlow,  for  respondent. 

GANTT,  P.  J.  This  is  an  appeal  by  the  \ 
state  from  a  Judgment  of  the  circuit  court  of 
Greene  county  quashing  an  Indlctmoit  on  tbe 
motion  of  the  defendant  No  bill  of  excep- 
tions was  taken  by  the  prosecuting  attorney, 
or  signed  by  the  Judge;  and  the  said  motion 
has  not,  therefore,  been  made  a.  part  of  the 
record.  Tbe  copying  of  the  motion  to  quash 
In  Us  transcript  to  this  court      tbe  tSetk  did 


not  make  It  a  part  of  the  record.  State  t. 
rraker,  137  Mo.  258.  38  S.  W.  909.  It  fbllowi 
that  the  Judgment  must  be,  and  is,  afflnned. 

SHERWOOD  and  BURGESS.  JJ.,  ccmcur. 


SMITH  V.  MISSOURI  PAG  RT.  CO. 
(Supreme  Court  of  Missouri.  Division  No.  1. 
Feb.  23,  1898.) 
SupRBMB  CooBT— JuaisoicnoN. 
The  expression  of  a  "doobt"  by  a  judge  of 
the  court  of  appeals  as  to  whether  tiie  conclu- 
sion reached  in  the  case  on  appeal  can  be  har- 
monized with  a  former  opinion  of  the  supreme 
court  is  insufficient  to  confer  jurisdiction  on 
the  supreme  court,  under  Const,  f  6.  of  thf 
amendment,  providmg  that,  when  tbe  court  of 
appeals  shall  render  a  decision  which  a  judge 
shall  "deem"  contrary  to  any  previous  decision 
of  the  supreme  court,  it  must  transfer  the  case 
to  the  supreme  court 

Appeal  from  circuit  court  Jackson  county; 
J.  H.  Slover,  Judge. 

Action  by  George  W.  Smith  against  the 
Missouri  Pacific  Railway  Company.  On  ap- 
peal the  cause  was  transferred  from  tbe  court 
of  appeals  to  the  supreme  court,  and  plaintiff 
objects  to  the  jurisdiction  of  this  court  Re- 
manded to  tbe  court  of  appeals. 

saijah  Robinson,  for  appellant  Scarrttt. 
Griffith  A  Jones,  for  respondent. 

MA(3FARLANB,  P.  J.  The  suit  iB  two 
counts  on  two  bills  ct  lading.  Issued,  as  al- 
leged, by  defendant  to  one  Theodore  Nathan 
for  two  car  loads  of  grain,  and  by  said  Natban 
Indorsed  and  delivered  to  plaintiff.  The  cir- 
cumstances under  wblcb  the  NUa  woe  Is- 
sued and  tbe  defoiaes  made  to  tbe  action 
need  not  be  stated.  On  a  trial  In  Qie  drcnit 
court  plalntffF  obtained  Judgment  for  11,03.1.- 
68.  and  defendant  appealed  to  the  Kansas 
City  court  of  appeals.  In  that  court  tbe  case 
waa  twice  beard.  Tbe  first  bearing  reanlted 
In  a  rerereal  of  tbe  judgment  Upon  a  re- 
hearing, which  was  granted  on  the  motion  of 
plalntur,  tbe  judgment  was  affirmed.  The 
opinion  was  written  by  Judge  Bill  son,  the 
other  judges  concurring  thweln.  Judge  GUI 
using  this  language:  "While  concnrrliv  in 
the  foregoing  opinion  of  Judge  BUlaon,  I  yet 
feel  doubtful  as  to  whether  or  not  the  con- 
clusion reached  can  be  harmonised  with  Bank 
T.  Lavellle,  Mo.  880.  In  order,  thai,  tliat 
a  question  so  Important  to  our  commercial 
Interests  may  be  settled  In  this  state,  X  have 
concluded  to  ask  that  the  case  be  certified  to 
the  supreme  court."  The  judgment  of  tlie 
I  court,  after  declaring  an  afBimance,  has  tbls 
further  judgment:  *1t  Is  further  conddered 
and  adjudged  by  tbe  court  that,  In  accord- 
ance with  tbe  constitution,  one  of  the  judges 
Is  doubtful  whether  or  not  the  conclusion 
reached  can  be  harmonlced  with  the  oplalou 
of  the  supreme  court  In  the  case  of  Bank  t. 
Larellle,  52  Mo.  880,  and  therefore  It  Is  or^ 
dered  eoUfied  to  tbe  supreme  court  for  Its 
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determination.'*  On  this  order  the  cue  Is 
transferred  to  tbls  court  Plaintiff  objects  to 
the  Juriadlctlon  of  this  court  to  review  the 
proceedlnsB  of  tlie  circuit  court,  and  flies  a 
motion  to  remand  the  cause  to  said  coon  of 
appeals.  Xlie  ground  of  tbe  motion  Is  that 
the  reason  for  the  transfer  given  by  the  court 
of  appeals.  In.  its  order,  Is  bisufflclent  to  con- 
fer JtolsdlctloD  on  this  court.  The  ease  Is 
clearly  one  within  the  jurisdiction  at  tSie  court 
of  ivpeals.  Iluit  being  so,  the  constltutl<»i 
makes  but  one  provision  under  which  this 
court  can  acquire  jurisdiction  of  the  appeaL 
Sef^lOD  6  of  the  ammdment  to  the  constltu* 
tion,  relating  to  the  courts  of  aj)peals,  pro- 
vides: "When  any  one  of  said  courts  of  ap- 
peals shall  In  any  cause  or  proceeding  rentier 
a.  d^dslmi  which  any  tme  of  the  judges  there> 
in  sitting  shall  deem  contrary  to  any  previous 
decision  of  any  one  of  said  courts  of  appeals, 
or  the  supreme  court,  the  said  oourt  of  ap- 
peals must,  of  Its  own  motion^  pending  the 
same  term  and  not  afterwards,  certify  and 
transfer  said  cause  or  proceeding  and  the 
original  transcript  Qiereln  to  the  supreme 
court  and  tha»npon  the  supreme  court  must 
rehear  and  determibe  said  cause  or  proceed- 
ing .as  in  case  of  jurlsdictirai  obtained  by 
dinary  appellate  process;  and  the  last  prevl- 
ons  rulings  of  the  supreme  court  cm  any  ques- 
tion ta  law  or  equity  shall.  In  all  eases,  be 
coutrolUng  authority  In  said  court  of  appeals." 
This  section  has  been  brought  before  this 
court  for  construction  on  sevoal  occatdons, 
in  wh^ih  an  ^ort  was  made,  by  mandamus 
to  compel  the  court  of  am^s  to  certify  a 
cause  to  this  court  State  t.  Philips,  96  Mo. 
.'>71,  10  S.  W.  182;  State  v.  Smith.  107  Mo. 
527,  16  a.  W.  401,  and  17  S.  W.  901;  State  v. 
Rombauer,  126  Mo.  635.  28  S.  W.  9Qa  This 
Is,  we  bdtove,  the  first  case  In  whldi  the  vif- 
fldracy  of  UL  order  of  transfer,  made  by  the 
court  of  ^peals,  under  tbe  provlrions  of  said 
section,  has  been  questioned.  To  give  this 
court  jurisdiction,  It  must  appear  from  the 
record  that  one  of  the  judges  of  the  court  of 
appeals  deemed  the  decision  therein  rendered 
contrary  to  a  iwevlous  decision  of  one  of  tbe 
courts  of  i^wals  or  the  supreme  court  This 
record  shows  that  "one  of  the  judges  is  doubt- 
ful whether  or  not  the  concluslim  reached  can 
be  harmonised  with  the  decision  of  the  su- 
preme court"  In  a  case  named.  The  order 
followi  the  opinion  of  Judge  OUl,  who  says: 
"While  concurring  in  the  foregoing  opinion 
of  Judge  Elliaon,  I  yet  feel  doubtful  as  to 
whether  or  not  the  condusion  reached  can 
be  harmonised  with  Bank  v.  Lavellle,  62  Ma 
380."  The  constitution  evidently  requires  that 
one  of  the  judges  must  ccnsclentlously  form 
an  opinion  that  the  decision  rendered  Is  con- 
trary to  a  prior  dedslon,  and  this  opinion 
should  a|K>air  xtpon  the  record.  It  Is  said  In 
State  r.  Philips,  supra:  "It  Is. for  the  dis* 
sentlng  judge  to  solve  that  matter  In  lils  own 
mind  and  conscience,  give  It  expression  In  au- 
tta^tic  form  upon  the  records  of  the  court 
in  ^ivess  terms,  and  only  when  this  Is  ^ne 


does  it  become  the  duty  of  the  court  to  cer- 
tify and  transfer  the  cause."  This  ezpres- 
^n  was  approved  In  the  later  case  of  State 
T.  Smith,  siqpra,  and  the  sUU  later  case  of 
State  V.  Bombauer,  supra.  In  the  case  last 
cited  It  Is  said  further:  "WheOier  a  case 
wittiin  the  ercludve  app^te  jurisdiction  of 
the  court  of  -appeal  can  be  transferred  to  the 
supreme  court  depends  upon  the  judicial  de- 
termination by  one  <tf  the  judges  of  that  court 
I  tliat  Its  decision  In  such  case  Is  In  conflict 
I  with  a  previous  dedtion  of  one  of  said  courts 
<a  ot  the  supreme  court"  By  these  opinions 
the  constitution  is  coiutFued  to  mean  that  in 
order  to  confer  jurisdiction  upon  this  court, 
one  of  the  judges  of  the  court  of  appeate  must 
believe,  or  entertain  the  opinion,  tb&t  the  deci- 
sion of  the  court  is  contrary  to  a  former  de- 
cision of  one  of  the  courts  named.  Indeed, 
no  other  construction  can  falriy  be  given  to 
it  The  ordinary  meaning  of  the  word 
"deem."  according  to  the  Century  Dictionary, 
is:  "To  think,  judge,  or  hold  as  an  opinion; 
decide  m  believe  on  ciHislderatlon."  "Doubt" 
implies  a  want  of  settled  conviction  or  opinion 
upon  a  projnddon  considered.  It  is  "that 
state  of  mind  in  which  we  hesitate  as  to  two 
contradictory  conclusions."  The  general  and 
primary  rule  of  omstmctlon  requires  Utat 
words,  when  there  is  nothing  to  Indicate  that 
Uiey  are  used  In  a  peculiar  sense,  shall  be 
given  their  ordinary  or  popular  meaning.  It 
la  true  these  decisions  were  rendered  In  cases 
in  wlilch  efforts  were  made,  by  writs  of  man- 
damus, to  require  the  courts  of  appeal  to 
transfer  causes  which  they  had  refused  to 
order  transferred.  In  this  case  the  court  has 
made  the  order.  But  the  order  Is  not  the  fact 
that  confers  the  Jurisdiction  upon  this  court 
Jurisdiction  Is  conferred  by  the  fact  that  one 
of  the  judges  deems  the  decision  contrary  to  a 
former  decision;  the  jurisdiction  vests  wheth- 
er an  order  is  made  or  not  If  tbe  order  was 
made  for  the  reason,  appearing  upcm  the  rec- 
ord, that  one  of  the  judges  deemed  tbe  deci- 
sion contrary  to  a  former  decision  of  one  of 
the  courts,  we  might  presume  the  existence 
of  the  jurisdictional  fact  though  the  record 
did  not  otherwise  show  it  But  when  Qie 
judgment  shows,  upon  Its  face,  that  no  cause 
for  the  transfer  existed,  and  that  the  jurisdic- 
tion of  the  supreme  court  did  not  vest,  we 
have  no  right  to  presume  the  contrary. 
"Within  the  sphere  of  its  constitutional  au- 
thority, the  court  of  apiwals  has  the  same 
right  to  hear  and  finally  determine  questions 
of  law  Involved  in  the  case  before  It  as  the 
supreme  court  has  In  causes  which  belong 
then."  State  v.  Smith,  105  Ma  6,  16  S.  W. 
1062.  The  court  of  appeals  Is  given  no  dis- 
cretion to  shift  Its  jurisdiction  to  the  supreme 
court  no  matter  how  important  the  question, 
or  how  great  the  necessity  of  having  It  set- 
tled by  the  highest  Judidsl  authority  of  the 
state.  It  must  assume  the  responsibility  the 
constitution  places  upon  It  Tba  judge  who 
differs  from  his  associates  In  tbe  ai^lcatlon  of 
decided  cases  must  do  so  Judicially,  in  order 
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to  d^ifeat  the  Jurisdiction  of  bis  coart,  and  rest 
It  Id  tbe  supreme  court.  He  has  the  right 
and  it  Is  his  dut^  to  interpret  and  apply  the 
former  dedfltons  of  the  courts  of  appeal  and 
the  supreme  court.  He  mast  Judicially  deter- 
mine a  conflict  between  the  decision  rendered 
and  some  former  decision  before  tlie  Jurisdic- 
tion Is  shifted  to  the  supreme  court.  To  en- 
tertain a  doubt  la  not  to  entertain  an  opinion. 
The  two  states  of  the  mind  cannot  exist  to- 
gether. In  order  to  authorize  the  transfer  of 
a  cause,  it  is  not  necessary  that  the  word 
"deem"  should  be  used  to  express  the  concln- 
slon  of  the  disagreeing  Ju(^e,  but  such  ap- 
[oopriate  words  shonid  be  used  as  will  indi- 
cate that  he  reached  a  Judicial  coQduslou  that 
a  conflict  existed.  The  mere  expression  of  a 
doubt  "whether  or  not  the  conduslon  reached 
can  be  harmonized  with  a  former  opinion  of 
the  supreme  court"  Is  not  sufficient.  Such  a 
construction  of  the  constitution  would  virtually 
relieve  the  Judjces  of  the  courts  of  appeal  of 
the  duty,  and  often  a  difficult  one,  of  resolving 
dotdrts  as  to  the  application  of  the  facts  of 
the  case  under  consideration  to  decisions  of 
other  cases.  This  duty  necessarily  rests  upon 
tiie  court,  and.  in  case  the  Judges  agree,  its 
judgment  Is  final  as  to  that  case.  It  was  not 
intended  that  one  of  the  Judges  should,  by 
expressing  a  doubt,  relieve  himself  of  his 
duty  and  responBllilllty  of  deciding,  and,  by 
that  means,  have  the  powec  to  Impose  them 
upon  another  court  His  duty  Is  to  resolve 
Ms  doubts  and  decide,  and.  If  his  declsl<»i 
differs  from  that  of  bis  associates,  "to  say 
so,  and  say  it  In  terms  as  to  which  there  could 
be  no  mistake."  On  bis  decision  the  Jurisdic- 
tion of  the  supreme  court  rests,  not  upon  his 
doubts.  State  v.  Smith,  supra,  nils  court  is 
without  Jurisdiction,  and  the  case  is  remanded 
to  the  Kansas  City  court  of  appeals. 

PER  CURIAM.  The  foregoing  optailon,  pre- 
pared by  our  late  associate  MACFARLANB, 
P.  J.,  having  been  duly  contidered,  is  adopted 
as  the  opinion  of  the  court,  and,  In  accordance 
therewitl).  the  case  will  be  remanded  to  the 
Kansas  City  court  of  appeals.  BRACE,  P.  J., 
and  ROBINSOX  and  WILLLAMS,  JJ.,  con- 
curring. 


STATE  ex  rel.  SAYERS  v.  SCHOOI.  DIST. 
SO.  1,  TOWNSHIP  28,  RANGE  20,  IN 
GREENE  COUNTY,  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  23,  1898.) 
Appbllatk  JimianicTifiM. 
Title  to  real  estate  is  not  invulveil,  bo  as 
to  give  the  supreme  court  iurisiliction,  by  man- 
damus procoedinffs  to  compel  tlio  levy  of  n  tax 
to  pay  a  certain  sum  alleeed  to  have  been 
awarded  relator  by  commiKsioocrs  in  a  con- 
demnation suit. 

Appeal  ftom  circuit  court,  Greene  county; 
James  T.  Neville,  Judge. 

Mandamus  proceedings,  on  relation  of  John 
Ti.  Sayera,  agahist  school  district  No,  1,  town- 


ship 28,  range  20,  in  Greene  county,  and  oQun. 
Judgment  for  defendants.  Relator  appealsL 
Transferred  to  St.  Louis  court  of  appeals. 

Masses  &  Tatlow,  tor  appellant.  W.  Q.  Bob- 
ertson^  for  requndents. 

WILLIAMS,  J.  This  case  must  be  bransfer- 
red  to  the  St.Irf>uls  court  of  aw)eala.  Our  Ju- 
risdiction has  not  been  questioned,  but  It  ap- 
pears, we  tbink,  upon  the  tace  of  the  record, 
that  this  coiu-t  has  no  right  to  entertain  and  pass- 
upon  this  appeal.  The  question  of  Jurisdiction, 
therefore,  cannot  be  ignored.  This  Is  a  pro- 
ceeding by  mandamus.  An  alternative  writ  was 
Issued  May  29,  1895,  upon  application  of  re- 
lator, John  L.  Sayers,  by  the  Judge  of  ihe  cir- 
cuit court  of  Greene  county,  In  the  vacation  of 
said  court.  The  respondents  appeared  upon  the 
return  day,  and  upon  their  motion  aald  writ  was 
quashed,  and  final  Judgment  entered  for  defend* 
ants.  This  a^Kal  Is  prosecuted  from  that  Judg^ 
ment.  A  short  summary  of  the  grounds  upon- 
which  the  proceedings  t^y  the  relator  are  based 
wilt  sufficiently  indicate  our  reasons  fw  the  dis- 
position of  the  case  her^before  announced.  It 
is  stated  In  the  alternative  writ  of  mandamna- 
that  the  relator  was  the  owner  of  about  ao^ 
acre  of  laud  In  Greene  county.  whl<di  la  tho^ 
descrl])ed;  that  on  the  17tti  day  ot  October, 
1873,  he  conveyed  aald  land  to  certain  persons 
for  the  use  In  common  of  sdiool  district  No.  1. 
township  28,  of  range  20,  of  Greene  county,  and 
the  feasant  Divide  Cumberland  Prert>yterlaD 
Obnrdi;  and  that  It  was  provided  tqr  the  deed 
that,  whenever  ssld  land  should  ceaae  to  be  used 
for  sdutol  and  diurdi  purposes  for  the  period 
ot  seven  years,  It  should  revert  to  the  relator 
herein.  It  ms  further  avored  that  said  cbundi 
liad  ceased  to  use  the  same  for  four  years  or 
move  before  the  condenmatirai  proceedings  here- 
inafter mentioned,  and  that  at  the  ezirivatlon  of 
seven  years  from  the  date  of  said  abandonment 
of  the  property  by  the  dmrch,  Qie  rdator,  1^ 
the  terms  of  said  deed,  would  become  entitled 
to  the  possession  thereof.  It  li  then  charged 
tlrnt  the  school  district  desired  to  tmlld  a  new 
sdioid  house,  and.  aa  its  officers  knew  fbe  con- 
ditions and  provisions  of  said  deed,  prooeedlnga 
were  begun  on  the  2t>th  of  AprU,  18M,  to  con- 
6eam  said  acre  of  ground  for  a  site  for  said 
bunding;  that  commissioners  were  aKK)Inted, 
and  the  relator's  damages  assessed  at  $200;  and 
that  no  eK^dons  irere  filed  b|y  elOier  party, 
ncr  did  the  sdiool  district  elect  to  aband<m  said 
proceedings  In  the  manner  provided  by  statute. 
It  is  also  stated  that  fbe  schod  disblct  took  pos- 
session of  the  land.  It  is  then  said  "that  by 
virtue  of  the  [vemlses  and  the  s^d  amdonna- 
tion  proceedings  defendant  school  district  Is  con- 
cluded and  bound,  and  became  cracluslvdy  In- 
debted to  reIat(H>  In  the  sum  of  two  hundred  dol- 
lars," and  that  it  had  taken  no  st^  to  pay  the 
same,  and  had  no  property  out  of  whldi  said 
money  could  be  collected  execntloi.  The  a1- 
teiiiatlve  writ  of  mandamus  required  the  direct 
ors  of  the  school  district  to  take  the  proper  st^ 
to  levy  a  tax  sufficient  to  pay  said  award  of 
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$200,  and  Interest  thereon,  or  to  show  cause  why 
ttuj  should  not  do  so,  etc. 

We  hare  not  set  ont  the  details  contained  In 
the  petition  and  altemattre  writ  of  mandamus, 
bat  eooo^  has  been  glren  to  show  that  the  scde 
object  of  the  proceeding  Is  to  recoTer  the  |200 
alleged  to  have  been  awarded  to  relator  by  the 
commlsslonen  In  the  condemnation  suit  If  re- 
lator should  be  successful  In  this  action,  be  will 
be  entitled  to  a  peremptory  writ  of  mandamus, 
oranpdllng  the  levy  of  a  tax  to  pay  the  same. 
It  defeated,  the  Judgment  will  simply  deny  said 
relief.  In  neither  event  will  the  title  to  real 
estate  be  dlrecUy  affected.  It  Is  only  upon  the 
ground  that  the  title  to  real  estate  Is  lUTolred, 
so  far  as  we  can  see,  that  the  Jurisdiction  of  this 
court  Is  Invoked.  The  amount  in  controversy  Is 
only  1200.  In  Hilton  v.  City  of  St.  Louis,  129 
Mo.  891.  31  S.  W.  771,  It  was  said:  "The  con- 
stitution does  not  declare  that  the  Jurisdiction  ex- 
ists If  a  question  of  title  Is  Involved  in  the  trial, 
but  that  the  case  tried  must  involve  the  title. 
We  take  the  provId<Hi  to  mean  that  the  title  to 
real  estate  must  In  some  way  be  affected  by  the 
Judgment  to  be  rendered  on  the  entire  case  as 
made  by  tbe  pleadings  and  evidence."  Again, 
in  Roman  v.  Wade,  43  S.  W.  162,  this  coart 
said:  "It  is  sometimes  difficult  to  determine 
when  the  title  Is  involved,  within  the  true  In- 
tent and  meaning  ot  the  constitution;  but  the 
rule  Is  now  well  settled  that  the  supreme  court 
has  DO  Jurisdiction  od  this  ground  unleas  tbe  re- 
sult of  the  litigation  may  directly,  without  sub- 
sequent proceedings.  afCect  the  title  to  real  es- 
tate. The  determination  ot  a  purely  personal 
or  pecuniary  right,  though  dependent  upon  the 
otmdltlon  of  title  to  land,  does  not  Involve  that 
title,  unless  It  may  In  some  way  be  affected  by 
the  Judgnoent"  See,  also.  c^lnl(»i  by  Brace,  J., 
for  the  court  in  banc.  In  Fischer  v,  Johnson,  41 
S.  W.  203,  where  a  numtier  of  dei^Ions  upon 
the  subject  are  dted.  An  order  wHI  be  made 
transferring  tbe  case  to  tbe  SL  Louis  court  of 

BBAOE,  P.  J.,  and  ROBINSON,  J.,  concur. 


KEABNEX  V.  BOECKLER. 
(Supreme  Court  of  Uissouri,  DivisioD  No.  1. 
Feb.  28,  1898.) 
Btbootioit  Sau—Aotioh  to  Bkt  AaisB  Deed. 

In  an  action  to  set  aside  a  sherifTs  deed, 
tbe  complaint  alleged  that  tbe  property  was 
■old  under  two  mechanics*  liens  prior  In  right 
to  plaintiff's  lien;  that  defendant  purchased  the 
proi>erty,  but  the  amount  paid  was  totally  inade- 
quate; ttiat  at  the  time  of  sale  plaintiff  was 
unable,  through  pover^,  to  bid  on  the  property, 
which  was  sold  at  a  season  when  real-estate 
sales  were  dull;  that  defendant  (who  was  inter- 
ested 1q  one  ot  the  companies  holdinur  ooe  of  tbe 
prior  liens)  and  the  sheriff  combined  to  cut  off 
plaintiff  from  all  rights  under  his  lien.  The 
property  was  sold  on  July  16th,  although  the 
deed  was  ackuowledfi;ed  by  the  sheriff  on  Jnne 
21,  1884,  and  no  order  of  sale  was  ever  made 
by  tbe  court    Beid  not  to  state  a  cause  of  action. 

Appeal  from  St.  Louis  drcuit  court 
44  8.W.-46 


Action  by  John  H.  Kearney  against  Hem^ 
Boeckler  to  set  aside  a  sberlCT's  deed  to  certain 
property.  From  a  Judgment  sustaining  a  de- 
mmrar  to  plaintUFa  ouuplaliit  1m  s^oeilB. 
Afflnned. 

&  L.  labell,  for  appellant  H.  M.  Pollard, 
for  leapoDdent 

BRACE,  P.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  drciUt  court  of  the  city  of 
St  Louis  sustaining  a  demurrer  to  the  plain- 
tllTs  amended  petition.  The  substance  of  the 
petition  is  ttiat  plaintiff  on  the  15th  of  Novem- 
ber, 1893.  instituted  a  mechanic's  lien  suit  in 
said  circuit  court  against  certain  parties  there- 
in named,  which  suit  was  pending  at  the  time 
this  suit  was  instituted  by  bhn;  that  after- 
wards, on  the  30th  day  of  Octot>er,  1894,  he 
obtained  Juc^ment  In  said  former  suit  as  there- 
in prayed,  the  amount  of  said  Judgment  being 
¥5,782.23;  that  the  object  and  purpose  of  said 
suit  were  to  obtain  Judgment  against  said  par- 
ties fbr  said  sum  of  mon^,  and  to  have  the 
same  declared  a  lieu  against  the  property  men- 
tioned In  said  mechanic's  hea  suit  (describing 
the  property),  as  will  more  fully  appear  by  ref- 
erence to  the  papers  In  said  case;  that  said 
property  was  of  the  value  of  ¥12,000;  that  on 
the  16th  of  July,  1884,  the  defendant  became 
the  porcbaser  of  said  property,  for  the  sum  of 
$185,  at  sherifiTs  sale  under  two  executions  on 
two  judgments  of  said  circuit  court  enforcing 
mechanics*  liens  thereon,— one  in  favor  of  the 
Boeckler  Lumber  Company,  for  the  sum  of 
$2,515,  and  the  other  in  favor  of  W.  A  Webb, 
for  tiie  sum  of  $150;  that  no  order  of  sale  of 
said  property  under  said  Judgments  was  ever 
made  by  said  circuit  court;  that  the  plaintiff 
was  unable,  by  reason  of  his  poverty,  to  raise 
any  money  and  to  bid  at  said  sate;  that  said 
property  was  sold  at  a  time  when  slight  inter- 
est was  taken  in  buying  and  Belling  real  es- 
tate, and  that  it  might  have  been  sold  in  Sep- 
tember,  when  the  real-estate  market  is  active; 
that  said  Boeckler  and  the  sheriff  knew  the 
property  was  worth  $12,000;  that  the  defmd- 
ant  was  at  the  date  of  said  sale  interested  In 
said  lumber  company,  and  that  the  plaintiffs  in 
said  executions  combined  and  confederated  to- 
gether, and  caused  said  property  to  be  sold  so 
as  to  cut  off  this  plaintiff  from  any  and  all 
rights  he  then  had,  or  thereafter  might  tiave.  Id 
said  property;  that  while  said  property  was 
sold  on  the  16th  of  July,  yet  the  sheriff's  deed 
therefor  was  acknowledged  on  the  21st  of 
June,  1894.  Wherefore  plaintiff  prays  that 
said  sale  and  deed  be  adjudged  fraudulent  and 
void,  and  that  the  same  be  set  aside  and  for 
naught  held,  etc. 

The  foregoing  Is  a  complete  sununary  of  all 
the  facts  stated  In  the  amended  petition,  whlcli 
so  obviously  falls  to  state  a  cause  of  action 
that  (without  comment)  the  Judgment  of  the 
circuit  court  Is  affirmed. 

BOBINSON  and  WILLIAMS,  JJ..  concur. 
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(Sapreme  Court  at  Miuouri,  DiriBion  No.  % 
Iflarch  1.  1888.} 

Faub  PnTiKtU'— Ihdigtmbht— SorPlOIBNOT— 

DoPLioiTT —  Ob/bctiohs  —  Etidkncb  —  COJf- 
TBHPOBAKIOtTS  AcTS— ADHIUIBILITT. 

1.  Under  Rer.  St  1889.  I  8004,  proTiding  ilut 
every  person  who,  with  intent  to  cheat  or  de- 
fraud another,  purchases  property  to  be  paid 
for  on  delivery,  and  after  obtainins  posseB- 
8ioa  diwoses  of  the  same  before  paying  the 
owner,  la  guilty  of  a  felony,  an  indictment 
which  cliargeB  that  "defendant,  with  felonious 
intent  to  cheat  and  defraud,"  need  not  diarge 
that  defendant  "designedly"  obtained  poases- 
Bton  of  the  property. 

2.  The  words,  "that  the  defendant  did  take, 
steal,  and  carry  away  tlie  goods,"  used  in  con- 
cluding an  Indictment  for  frandolently  obtain- 
ing property  under  an  agreement  to  pay  cash 
therefor,  Is  mere  BOrplusage,  and  does  not  ren- 
der the  indictment  bad  for  duplicity. 

3.  It  Is  too  late  to  object  to  duplicity  in  an  In- 
dictment after  verdict 

4.  In  a  prosecntion  for , fraudulently  obtain- 
ing property  under  an  agreement  to  pay  cash 
therefor,  the  prosecntiog  witness  may  testify 
that  the  sale  was  for  cash,  although  the  bill 
head  on  which  the  account  was  rendered  stated 
that  all  bills  must  be  paid  at  a  certain  time,  and 
defendant  claimed  that  the  witness  confused 
the  sale  with  another. 

5.  EMdence  of  contemporaneous  purchases 
and  failures  to  pay  others  is  admissible  to 
show  a  fraudulent  purpose,  in  a  prosecution  for 
fraudulently  obtaining  property  under  an  agree- 
ment to  pay  cash  therefor. 

6.  It  is  no  defense  to  a  proseention  for  fraud- 
ulently obtaining  property,  under  a  promise  to 
pay  cash  therefor,  that  others  who  agreed  to 
furnish  defendant  the  money  failed  to  do  so. 

7.  In  a  prosecntion  for  frandulently  obtain- 
ing pro{>erty  under  a  promise  to  pay  cash  there- 
for, it  is  immaterial  that  defendant  intended 
to  tender  a  check  for  the  property,  which  he  did 
not  tender,  and  which  wonld  have  been  wortb- 
lesB  If  tendered  and  accepted. 

Appeal  from  circuit  court,  JackMn  comity; 
John  W.  WofTord,  Judge. 

Bmmet  R.  Wilson  was  convicted  of  fraud- 
ulently and  f^oniously  obtaining  merchandise 
under  an  agre^ent  to  pay  cash  on  deltveir, 
and  disposing  of  same  without  paying  the 
owner  therefor.    He  appeals.  Affirmed. 

Stauber  &  Crandall,  Henry  Wollman.  Al- 
exander New,  and  Isaac  B.  KImbrell,  for  ap- 
pellant. Sam.  B.  Jeffries.  Atty.  iien.,  and 
Marcy  K.  Brown,  for  the  State. 

GANTT,  J.  This  Is  an  appeal  from  the 
<<rimlnal  court  of  Jackson  county  from  a  con- 
viction, under  section  SaOi,  Rev.  St  1889,  for 
fraudulently  and  feloniously  obtaining  mer- 
chandise under  an  agreement  to  be  paid  for 
on  delivery,  and  fraudulently  selling  and  dis- 
posing of  the  same  before  paying  or  satisfy- 
ing the  owner  thraefor.  There  were  three 
counts  In  the  Indictment,  but,  as  the  state  dis- 
missed as  to  the  second  and  third  counts  be- 
fore or  at  the  trial,  the  sufficiency  of  the  sec-  ' 
end  and  third  counts  will  not  be  noticed  fur-  { 
ttipr.  The  lli'st  count  is  in  these  words: 
"State  of  Missouri,  County  of  Jackson— as.: 
In  the  Criminal  Court  of  Jackson  County  At 
Knnaaa  City -September  Term,  ISftfi.  The 
grand  Jurors  for  the  st:i1e  of  Missouri,  in  and 


for  the  body  of  the  county  of  Jackson,  vjfou 
their  oath  present  that  Emmet  H.  Wilson 
and  E.  B.  Wilson,  whose  Christian  names  In 
full  are  to  these  grand  JunH*8  unknown,  late 
of  the  count7  aforesaid,  on  the  iSth  day  <rf 
May,  1896,  at  the  county  of  Jackson,  state  of 
Missouri,  with  felonious  Intent  to  cheat  and 
defraud  one  Stanton  B.  WUlock,  fraudulent- 
ly, unlawfully,  and  fd.oolou8ly  did  agree  and 
contract  with  the  said  Stanton  B.  WUlock 
(under  the  name  of  S.  B.  WUlock)  for  the  pur- 
chase of  certain  goods,  wares,  and  merchan- 
dise, to  wit,  three  thousand  (3,000)  dozen  of 
eggs,  of  the  value  of  two  hundred  and  flfty- 
flve  (f 255)  dollars,  at  and  for  the  price  of  two 
hundred  and  flfty-flve  dollars,  to  be  paid  for 
by  the  said  Emmet  H.  Wilson  and  E.  E.  WU- 
son,  in  cash,  upon  delivery  of  the  said  goods, 
wares,  and  merchandise,  before  described,  by 
the  said  Stanton  B.  WUlock,  to  than,  the  said 
Emmet  H.  WUson  and  B.  E.  WUson,  In  the 
dty  of  Kansas  City,  In  Jackson  county,  Mis- 
souri; and  that  the  said  Emmet  H.  Wilson 
and  B.  B.  Wilson,  in  pursuance  of  said  fraud- 
ulent and  felonloos  Intent  of  them,  the  said 
Bmmet  H.  l^^lson  and  B.  B.  WUson,  to  fraud- 
ulently and  feloniously  cheat  and  defraud  the 
said  Stanton  B.  WUlock  of  the  said  goods, 
wares,  and  merchandise,  before  described,  the 
personal  property  of  him,  the  said  St&nton 
B.  WUlock,  of  the  value  of  two  hundred  and 
iifty-ttve  dollars,  did  then  and  there  fraudu- 
lently, unlawfuUy,  and  feloniously  obtain 
possession  of  the  said  goods,  wares,  and 
merchandise,  before  described,  under  the  said 
contract  and  agreement  aforesaid;  and  in 
further  pursuance  of  the  said  fraudulent  and 
felonious  Intent  of  them,  the  said  Bmmet  H. 
WUson  and  B.  B.  Wilson,  to  fraudulently  and 
feloniously  cheat  and  defraud  the  said  Stan- 
ton B.  Wibock  of  the  said  goods,  wares,  and 
merchandise,  before  described,  the  said  Bm- 
met H.  Wilson  and  B.  E.  Wilson,  after  ob- 
taining the  possession  of  the  eald  goods, 
wares,  and  mercbandlse,  before  described,  un- 
der the  said  contract  and  agreement,  fraudu- 
lently, unlawfully,  and  feloniously  did  then 
and  there  sell,  transfer,  and  dispose  of  the 
said  goqds,  wares,  and  merchandise,  before 
described,  to  cvtafai  other  persons,  whose 
names  are  to  these  grand  jurors  unknown, 
at  and  for  a  price  and  sum  which  Is  to  these 
grand  Jurors  unknown,  before  paying  or  sat- 
isfying the  said  Stanton  B.  WUlock,  the  owner 
of  said  goods,  wares,  and  merchandise,  be- 
fore described,  or  his  agent  clerk,  or  servant 
therefor;  and  the  said  Bmmet  H.  Wilson  and 
E.  B.  Wilson  have  failed  and  refused,  and 
still  fall  and  refuse,  to  pay  to  the  said  Stanton 
B.  WUlock  the  purchase  price  thereof  biy  pay- 
ment in  cash,  as  agreed  upon,  or  by  payment 
in  any  other  manner  whatever,  with  felonious 
intent  to  cheat  and  defraud  tbe  said  Stanton 
B.  WUlock.  And  so  the  grand  Jurors  afore- 
said, upon  thdr  oath  aforesaid,  do  say  that 
said  Emmet  H.  Wilson  and  B.  B.  Wilson, 
the  goods,  wares,  and  merchandise,  before  de- 
scribed, to  wit,  the  three  thousand  doxen  of 
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etsgB,  aforesaid,  of  tbe  value  of  two  liundred 
and  fifty-five  dollars,  tlie  property  of  the  said 
Stanton  B.  Willock,  In  manner  and  form 
aforesaid,  then  and  there  fraudulently,  unlaw- 
fully, and  felonlooaly  did  steal,  take,  and 
cany  away,  against  the  peace  and  dignity  of 
the  state."  The  defendant  was  duly  arraign- 
ed, pleaded  not  guHty,  was  tried  and  con- 
victed, and  his  punishment  assessed  at  two 
years  In  the  penitentiary.  Motions  to  quash 
the  Indictment,  for  new  trial,  and  In  arrest  of 
Judgment  were  duly  filed  and  overruled.  De- 
fendant appeals.  The  aaslgumeuts  of  error 
can  best  be  considered  "In  tlie  order  of  de- 
fendant's brief. 

1.  As  the  accusation  Is  based  upon  a  stat- 
ute, Its  sufficiency  must  be  measured  by  the 
statute.  The  prosecution  relies  upon  section 
3564,  Rev.  St  1889.  So  much  thereof  as  Is 
Applicable  here  is  as  follows:  "•  ♦  •  Ev- 
ery person  who  shall,  with  intent  to  cheat  and 
/lefrand  another,  agree  or  contract  with  such 
other  person  or  his  agent,  clerk  or  servant  for 
the  purchase  of  any  goods,  wares,  merchan- 
^Use  or  other  property  whatsoever,  to  be  paid 
for  upon  delivery,  and  shall,  in  pursuance  of 
such  intent  to  cheat  and  defraud,  after  ob- 
taining possession  of  any  such  property,  sell, 
transfer,  secrete  or  dispose  of  tbe  same,  be- 
fore paying  or  satisfying  the  owner  or  his 
iigent.  clerk  or  servant  therefor,  shall,  upon 
oonrlctlon  thereof,  be  punished  In  the  same 
manner  and  to  the  same  extent  as  for  feloni- 
ously stealing  the  money,  property  or  thing  so 
obtained."  One  of  tbe  principal  complaints 
lodged  against  this  indictment  la  Its  failure  to 
cha^^e  that  the  contract  for  the  eggs  was 
"designedly  made,"  and  that  the  defendants 
"designedly"  agreed  to  pay  cash,  and  "de- 
signedly" obtained  possession  of  the  eggs. 
This  objection  evidently  is  upon  the  fact  that 
section  3S64  also  makes  "every  person  who, 
with  Intent  to  cheat  and  defraud  another, 
«hall  designedly  by  color  of  any  false  token 
or  writing  or  by  any  other  false  pretense  ob- 
tain the  signature  of  any  person  to  any  writ- 
ten Instrument  or  obtain  from  any  person  any 
money,  personal  property,  right  In  action  or 
other  valuable  thing  or  effect  whatsoever," 
guilty  of  a  felony,  and  punishable  in  tbe 
«ame  manner  as  if  convicted  of  grand  lar- 
ceny. But  It  is  apparent  that  so  much  of  the 
section  as  governs  the  offense  of  obtaining  the 
possession  of  goods  by  means  of  a  promise  to 
pay  cash  on  delivery  is  complete  If  done  with 
The  felonious  intent  to  cheat  and  defraud, 
and  the  fraudulent  purchaser  disposes  of 
them  without  paying  therefor.  It  Is  not  at 
all  essential,  in  charging  an  offense  under  this 
clause  of  this  section,  to  use  the  word  "de- 
signedly." The  indictment,  so  far  as  this  ob- 
jection goes,  is  well  enough.  It  uses  all  the 
substantial  terms  of  that  clause  of  the  stat- 
ute, and  apprises  tbe  defendant  of  the  nature 
of  the  accusatlou  against  him.  It  charges, 
furtber,  that  the  defendant,  with  the  felo- 
nious Intent  to  cheat  and  defraud  Wniock, 
fraudulently  and  feloniously  contracted  with 


him  for  the  eggs,  to  be  paid  for  on  delivery, 
and  did  then  and  thereby  fraudulently  and  fe- 
loniously obtain  possession  thereof  under  and 
by  virtue  of  said  contract  to  pay  cash  on  de- 
livery; and,  in  further  pursuance  of  said 
fraudulent  Intent,  defendant,  after  thus  ob- 
taining possession  of  said  eggs,  did  fraudu- 
lently and  feloniously  sell  and  transfer  and 
dispose  of  said  eggs  to  persous  unknown  to 
said  grand  Jurors,  before  paying  for  the  same 
or  satisfying  the  owner  of  said  goods  there- 
for. Every  ingredient  of  the  crime  denoun- 
ced by  the  statute  Is  thus  distinctly  averred, 
and  the  objections  to  the  Indictment  are  ex- 
tremely hypercritical  and  farfetched.  We  are 
of  opinion  that  every  substantive  fact  neces- 
sary to  constitute  this  offense  is  alleged,  and 
that  the  acts  and  doings  are  charged  to  have 
been  feloniously  done,  and  with  the  intent  to 
cheat  and  defraud.  The  charge  of  duplicity 
is  based  upon  the  concluding  words  of  the  in- 
dictment, "that  the  defendants  did  take,  steal, 
and  carry  away  the  goods."  It  Is  urged  that, 
by  the  use  of  these  words,  the  pleader  has 
Joined  in  one  count  two  separate  and  distinct 
offenses.  These  words'  alone  merely  state  a 
conclusion  of  law,  and  may  be  disregarded  as 
surplusage.  The  form,  however,  is  very  old, 
and  has  met  the  approval  of  the  courts  for  a 
long  time,  and  It  was  entirely  safe  to  use  it 
Inasmuch  as  the  offense  Is  punishable  as 
grand  larceny,  the  pleader  has  followed  the 
approved  precedents  in  charing  embezzle- 
ment. Thus,  In  charging  embezzlement  these 
words  were  often  used  In  concluding  the  in- 
dictment; and  Bishop  says:  "The  practice  Is 
to  Insert  it  and  It  seems  to  be  required  by 
the  decisions,"  though,  in  his  opinion,  they 
are  unnecessary  and  illogical.  2  Bish.  Cr. 
Proc.  (3d  Ed.)  S§  315-333  ;  2  Bish.  New  Or. 
Proc  H  883,  318;  State  v.  GUmore,  110  Mo. 
1,  19  S.  W.  218;  State  v.  Adams.  108  Mo.  211, 
212,  18  S.  W.  1000.  Obtaining  goods  by 
means  of  a  fraudulent  pretense  has  more  ele- 
ments of  larceny  than  embezzlement  has. 
Thus,  Hawkins,  In  his  Pleas  of  the  Crown 
<page  146),  says:  "And  it  seems  that  where 
the  property  is  obtained  with  a  preconcerted 
design  to  steal  it  the  possession  is  supposed 
to  continue  with  the  true  owner,  whatever 
may  be  the  means  or  the  pretense  under  which 
the  property  is  obtained."  And  many  well- 
considered  American  cases  hold  such  a  taking 
larceny.  Grunson  v.  State.  89  Ind.  533;  Smith 
T.  People,  53  N.  Y.  Ill;  Welsh  v.  People,  17 
111.  339;  2  Bish.  Or.  Law,  S  813.  There  is  no 
error  In  thus  concluding  an  Indictment  under 
this  section.  But  a  complete  answer  to  this 
contention  is  found  in  the  fact  that  the  Jury 
did  not  find  defendant  guilty  of  larceny.  No 
attempt  was  made  to  quash  the  Indictment  for 
duplicity,  no  motion  made  to  require  the  state 
to  elect  and  It  Is  now  generally  held  ttiat 
it  is  too  late  after  verdict  to  make  this  ob- 
jection. State  V.  Armstrong,  106  Mo.  395,  16 
S.  W.  604;  1  Bish.  New  Cr.  Proc.  443,  par.  8. 

2.  No  error  was  committed  in  permitting 
Mr.  WUlock  to  state  that  the  terms  on  which 
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the  eggs  were  sold  to  defendant  were  "Cash; 
spot  cash,  at  my  door.  Q.  To  be  paid  on  de- 
livery? A.  Yes,  sir."  That  defendant  claim- 
ed that  Wlllock  bad  this  sale  confused  with 
another  sale,  which  he  admits  was  for  cash 
on  delirery,  does  not  affect  the  qnesUon. 
That  w&s  a  matter  of  argument  to  the  Jury. 
The  evidence  in  regard  to  the  printed  heads 
on  his  bills  was  a  matter  to  be  weighed  by  the 
Jnry,  not  this  court  It  did  not  follow  con- 
clusively that  because  Willock  used  an  ordi- 
nary printed  heading  (stating  all  bills  must  be 
paid  by  a  certain  time)  to  make  out  the  ac- 
count against  defendant  that  )t  could  not  have 
been  a  sale  for  cash  on  delivery.  All  these 
circumstances  and  their  explanation  went  to 
the  credit,  not  the  competency,  of  the  wit- 
ness. 

3.  Neither  do  we  think  error  was  commit- 
ted In  permitting  the  state  to  prove  by  wit- 
nesses Howe,  Hilt,  Dimkeson,  FbiUIps,  Town- 
send,  Bamblln,  and  Pudge  that  on  the  same 
day,  In  the  same  city,  the  defendant  made 
similar  contracts  with  them;  got  their  goods, 
to  the  extent  of  several  car  loads,  and  did  not 
{My  them  for  them.  The  state  offered  this  evi- 
dence to  show  a  common  fraudulent  purpose 
and  Intent  on  the  part  of  defendant  to  gather 
together  a  large  quantity  of  bntter  and  ^gs, 
on  promises  to  pay  cash  for  the  same,  and, 
having  shipped  the  goods  beyond  the  reach 
of  these  creditors,  failed  to  pay  them  for 
these  supplies.  This  evidence  was  followed 
up  by  testimony  that  defendant  absconded 
from  Kansas  City,  and  went  to  Kansas,  and 
remained  away  until  Wednesday  evening  suc- 
ceeding the  Saturday  on  which  he  obtained 
the  goods  and  shipped  them  out  to  Boston. 
After  waiting  sufficient  time  to  allow  the 
goods  to  reach  Boston,  defendant  returned  to 
Kansas  City,  but  avoided  his  place  of  busi- 
ness. The  evidence  Is  overwhelming  that  he 
had  fully  determined  upon  quitting  business. 
That  the  evidence  of  these  contemporaneous 
purchases  and  failures  to  pay  others  whose 
goods  be  had  thus  obtained  was  admissible 
to  show  a  fraudulent  purpose  we  think  Is  now 
too  well  settled  to  be  questioned.  In  State 
V.  Myers,  82  Mo.  658,  Judge  Philips,  then  a 
commissioner  of  this  court,  In  an  exhaustive 
review  of  both  English  and  American  author- 
ities, deduced  the  conclusion  that  while,  as  a 
general  proposition,  a  distinct  crime,  for  which 
the  party  might  be  separately  proceeded 
against,  could  not  be  given  In  evitlence  against 
the  prisoner  on  trial  for  a  single  offense,  this 
well-settled  rule  has  Its  exceptions  equally 
weD  settled.  He  maintains  this  view  of  the 
law,  with  quotations  from  the  authorities, 
among  others  the  language  of  Judge  Story  in 
Wood  V.  U.  S.,  16  Pet.  342,  as  follows:  "The 
question  was  one  of  fraudulent  Intent  or  not, 
and  upon  questions  of  that  sort,  where  the 
intent  of  the  party  is  the  matter  in  issue,  it 
has  always  been  deemed  allowable,  as  well  in 
criminal  as  civil  cases,  to  Introduce  evidence 
of  other  acts  and  doings  of  the  party  of  a 
kindred  character,  in  order  to  Uluatrate  or  es- 


tablish his  Intent  or  motive  in  the  particular 
directly  In  judgmmt"  State  v.  Myers,  on 
this  point,  has  been  consistently  followed  anA 
adhered  to  by  this  court  In  snbseqnent  deci- 
sions. State  T.  Cooper,  85  Mo.  256;  State  t. 
Bayne,  88  Mo.  601;  State  v..Sarony,  05  Mo. 
349,  8  S.  W.  407;  State  v.  Balch,  136  Mo.  103, 
37  S.  W.  808. 

4.  The  evidence  tendered  by  defendant  of  a 
letter  from  Wilson  &  Johnson,  of  Boston,  to- 
the  Interstate  National  Bank,  and  letters  from 
Boston  banks  as  to  the  standing  of  Wilson 
&  Johnson,  of  Boston,  and  defendant's  course 
of  dealing  with  the 'bank,  and  the  telegram 
of  Wilson  &  Johnson  to  the  bank  four  days 
after  defendant's  failure,  declining  to  further 
honor  defendant's  drafts,  was  all  properiy  ex- 
cluded. It  had  no  possible  relevancy  to  die 
question  at  Issue.  The  state  was  boand  to 
show  these  goods  were  to  be  paid  for  on  de- 
livery. If  this  viaa  established,  It  was  en- 
tirely Immaterial  what  arrangements  defend- 
ant had  with  other  persons.  If  they  failed  to 
furnish  him  the  money,  he  knew  tliat  fact 
when  he  received  the  goods,  and  simple  hon- 
esty required  him  to  inform  WUlock  before- 
taking  the  goods.  On  the  other  liand.  If  de- 
fendant was  not  to  pay  cash,  this  evidence 
was  immaterial,  because  he  was  guilty  of  no- 
crlme  by  merely  falling  to  pay  for  goods 
bought  on  credit  Equally  inadmissible  was- 
the  offer  to  prove  by  defendant  that  he  In- 
tended to  tender  Wlliock  a  check  for  these 
eggs,  which,  In  fact  he  never  tendered,  and 
which  would  have  been  worthless  if  tendered 
and  accepted.  So,  also,  were  other  self-serv- 
ing statements  to  Brady  and  others. 

5.  We  have  carefully  gone  over  the  Instruc- 
tions given  by  the  court.  They  fuDy  cover 
the  law  of  the  case,  and  it  Is  unnecessary  to 
incumber  the  report  of  the  case  with  them. 
The  Instructions  asked  by  the  defendant  were 
properly  refused.  They  were  not  the  law, 
and  were  not  baaed  upon  any  testimony  Jus- 
tifying the  court  In  giving  them.  If  this  stat- 
ute Is  ever  to  be  enforced,  this  seems  to  be  a 
most  appropriate  case.  Cases  are  rare  in- 
which  the  fraudulent  conduct  of  a  defendant 
has  been  so  thoroughly  exposed.  Having  ex- 
amined this  record  ab  ovo,  we  think  the  ver- 
dict is  In  accordance  with  the  evidence,  and 
the  jQdgment  Is  affirmed. 

SHBBWOOD  and  BTTBGESS,  JJ.,  concur. 


OASH  et  aL  t.  LUST  et  aL 
(Supreme  Court  of  Mlssonri,  Division  No.  1. 
Dec.  23.  1897.) 
Will  Comtbst— Sbcdritt  tor  Cobtb— TsBTAimf-- 

TART  CaTACITT— UNDCB  litrLCBXCB 

— EVIDEVCE. 

1.  Oue  cannot  be  required  to  ^ve  secnrity 
for  costs  aa  condition  to  prosecntiog  suit  to  con- 
test will. 

2.  The  issue  of  testamentary  capacity  should 
not  he  left  to  the  jury,  there  being  no  evidence 
that  testator  did  not  understand  the  budiieea- 
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About  which  he  was  engaged  when  he  execut- 
ed his  will,  or  thflt  he  did  not  know  who  were 
the  natural  objects  of  his  bountji  or  what 
property  be  bad,  and  the  disposition  be  intended 
to  malce  of  it. 

3.  That  a  father,  who  practically  disinherited 
a  daughter  who  married  against  his  wishes,  had 
confidence  in  certain  sons,  also  opposed  to  the 
marriage,  or  that  tbey  had  Inflnence  orer  bim, 
affords  no  reason  for  defeating  the  will,  in 
tbe  absence  of  proof  that  bis  confidence  had 
been  abased,  or  that  their  inflnence  had  been 
vndnly  enrdttd. 

Appeal  from  drcult  conrt,  Pike  coun^;  Ben- 
ben  F.  R07,  Judge. 

Suit  by  Irene  M.  Cash  and  othen  asalnst 
Christian  O.  Lost  and  others.  Judgment  for 
plaintlffa.    Defendants  appeal.  BeversedL 

J.  H.  Blair  &  Son  and  D.  A.  Ball,  for  appel- 
lants. Hostetter  St  Jones  and  Claric  &  Demp- 
8^,  for  respondents. 

MACFARLANB.  J.  This  Is  a  suit  contestr 
Ing  tbe  will  of  John  O.  Lust,  deceased.  It  Is 
prosecuted  by  Irene  M.  Cash,  a  daughter  of  de- 
ceased, and  her  husband,  Paul  Cash,  and  Har- 
ry Liter,  a  grandson  of  deceased,  by  his  guard- 
ian, against  nine  defendants,  sons  and  daugb- 
tera  oC  deceased.  The  invalidity  of  the  will  is 
aongbt  to  be  estaUlshed  on  two  grounds:  First, 
mental  Incompetency  of  tbe  testator;  and,  sec- 
ond, lliat  It  was  made  through  tbe  undue  In- 
fluence of  defendants  Qirlstian  Q.  Lust  and 
Samuel  Lust  Tbe  answ^  admits  tbe  due  ex- 
ecution of  the  will,  denies  the  other  allegations 
of  tbe  petltlMi,  and  states  ttiat  the  paper  writ- 
ing is  tbe  last  will  of  tbe  deceased.  On  the 
trial  defendants  made  proof  of  due  execution 
and  attestation  of  tbe  will,  and  ottered  evi- 
dence that  the  testator,  at  tbe  time  ot  execut- 
ing it,  was  of  sound  mind,  and  read  the  will  In 
«Tldence.  By  Item  1  deceased  directs  tbe  pay- 
ment of  his  debts.  Item  2:  His  widow  is 
given  ttie  home  farm  and  household  and  kltdben 
furniture  for  life.  Item  3:  Plaintiff  Irene 
Cash  Is  given  tbp  sum  of  $150.  Item  4:  Plain- 
tiff Harry  Liter  Is  glvrai  |100.  Item  5:  The 
balance  of  bis  property  is  divided  equally 
among  bis  other  nine  children,  tbe  defendants 
berein.  Item  6:  At  the  death  of  bis  wife  the 
property  given  her  for  life  is  to  be  divided 
among  tbe  defendants.  Christian  O.  Lust  Is 
named  as  executor.  Evidence  bearing  upon 
tbe  mental  condition  ot  deceased,  and  of  tbe 
Influence  said  defendants  ChrlBtlan  and  Samuel 
Lust  had  over  him,  was  then  offered  by  the 
parties.  The  evidence  will  be  stated  In  the 
<vlnion.  At  the  close  of  all  the  evidence  de- 
fendants asked,  and  the  court  refused  to  ^ve, 
tbe  following  Instructions;  "(1)  The  court  in- 
structs tbe  Jury  that  under  the  evidence  in  tbe 
cause  their  verdict  must  be  for  tbe  defendants. 
(2)  The  court  instructs  the  jury  that  there  is  no 
evidence  of  tbe  unsoundness  of  testator's  mind 
at  the  time  of  tbe  execution  of  tbe  will;  there- 
fore, as  to  that  Issue,  your  verdict  must  be  that 
tbe  paper  read  la  the  will  of  the  deceased,  John 
O.  Lust.  (S)  Tbe  court  instructs  the  jury  that 
there  Is  no  evidence  In  the  cause  as  to  undue 
Influence  upon  the  part  ot  Christian  O.  Lust 


and  Slunnel  Lust  tq;»n  tbe  mind  of  tbe  testator; 
therefore,  as  to  that  Issue,  your  verdict  must  be 
to  sustain  the  will.  (4)  Tbe  court  histructB  the 
juiy  that  there  Is  no  evidence  that  the  testator 
was  of  unsound  mind,  and  for  that  reason  In- 
capacitated to  make  a  will;  neither  Is  there 
any  evidence  In  the  cause  of  undue  Influence 
having  l>een  made  upon  tbe  mind  of  the  tes- 
tator. Your  verdict  must  therefore  be  that  the 
paper  read  to  you  in  evidoice  Is  the  last  will 
and  testament  of  John  C  Lust."  The  Issues 
were  submitted  tq>on  instructions  given  by  the 
court  The  verdict  was  that  tbe  paper  writing 
was  not  tbe  will  of  John  C.  Lust  Judgmait 
was  entered  rejecting  the  will,  and  defendants 
appealed. 

1.  At  some  time  before  the  trial  defendants 
flled  a  motlw  asking  a  rule  on  plaintiffs  to 
give  security  tor  the  cos^  This  the  court  re- 
fused, on  the  ground  tiiat  security  could  not  be 
required  as  a  condition  to  prosecuting  a  suit 
contesting  a  will.  Defendants  complain  of  this 
ruling  of  the  court  The  [nrobate  of  a  will  In 
common  form  1^  the  probate  court  is,  in  effect, 
Interlocutory,  and  only  becomes  final  and  con- 
clusive at  the  expiration  of  tbe  time  parties  In 
interest  are  allowed  In  which  to  contest  its  va- 
lidity in  tbe  drcoit  conrt  When  a  contest  Is  en- 
tned,  the  drcnlt  court,  thus  aoiulrlDg  Jurisdic- 
tion, should  proceed,  as  required  by  statute,  to 
determine  whether  the  vitjfer  writing  In  ques- 
tion is  or  is  not  tbe  will  of  the  decedent  Con- 
testants wtU  not  be  allowed  to  dismiss  the  pro- 
ceedings, for  they  are  in  rem,  and  all  persons 
Interested,  whether  as  contestants  or  propon- 
ents, are  entitled  to  have  tbe  formal  and  con- 
clusive judgment  of  the  court  either  rejecting 
or  confirming  the  will.  McMahon  t.  McMahon, 
100  Mo.  07,  13  S.  W.  208,  and  cases  cited.  It 
follows  that  contestants  cannot  be  required  to 
give  security  for  the  costs.    It  has  been  held 

this  conrt  in  a  recent  case  that  the  cost  of 
making  the  formal  proof  of  the  due  execution 
of  the  will,  whether  In  solemn  or  common  form, 
may  be  paid  out  of  the  estate  of  tbe  decedent 
and,  in  case  of  a  contest,  it  is  tbe  duty  of  tbe 
executor  named  to  make  this  proof,  if  none  of 
the  parties  interested  do  so.  In  re  Soulard's 
Estate  (decided  at  this  term,  and  not  yet  offi- 
cially reported)  43  S.  W.  617.  By  tbe  formal 
proof  is  meant  such  as  is  required  to  t>e  made 
ex  parte  In  the  probate  court  Rev.  St  t% 
8880,  8881.  There  can  be  no  doubt  that  con- 
testants would  have  tbe  right  to  withdraw  their 
objections  at  any  time  before  the  case  is  sub- 
mitted, and  therein  relieve  themselves  of  costs 
that  may  subeequenUy  accrue,  but  they  cannot 
be  forced  to  do  so  by  putting  a  condition  upon 
their  right  to  contest,  such  as  requiring  them 
to  give  security  for  the  costs. 

2.  Tbe  Important  and  tniublesome  questions 
in  this  case  are  whether  there  was  evidence  of 
mental  Incapacity,  or  of  undue  influence,  whlc^ 
authorized  a  sulxnlBsion  of  these  issues  to  the 
jury.  Defendants.  1^  separate  requests,  asked 
the  court  to  instruct  tbe  Jmy  that  there  was  a 
failure  ot  proof  on  each  issue.  These  instruc- 
tions were  refused,  and  both  Issues  were  sub- 
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mltted  to  file  jury.  It  cannot  be  determined, 
ttierefore,  whether  the  juiy  found  against  the 
validity  of  the  will  on  the  gronnd  of  Incapacity 
or  of  undue  Influence.  If,  therefore,  there  was 
a  failure  of  pnxtf  upon  either  or  both,  the  judg- 
ment will  have  to  be  rerersed. 

3.  We  hare  carefully  read  the  erldence  of- 
fered by  plaintiffs  for  the  purpose  of  prov- 
ing want  of  sufficient  mental  capacity  on 
the  part  of  the  testator  to  make  the  will,  and 
are  of  the  opinion  that  It  wholly  tafls  of  Its 
purpose.  Before  entering  Into  a  review  of 
the  evidence  on  the  Issue  of  Incompetency, 
it  may  be  well  to  state  that  the  test  of  com- 
petency Is  only  that  the  testator  understood 
the  business  about  whicb  he  was  engaged 
when  he  had  his  will  prepared  and  execut- 
ed; knew  the  persons  who  were  the  natural 
objects  of  his  bounty,  and  understood  his 
relation  to  them;  and  knew  what  property 
he  had,  and  the  disposition  he  desired  to 
make  of  It.  WItii  a  capacity  reaching  this 
standard,  and  under  a  free  exercise  of  It,  the 
courts  win  not  Interfere  with  his  right  to 
dl^ose  of  bis  property  according  to  his  own 
will,  however  unjust  the  disposition  may  ap- 
pear. Thompson  v.  Ish,  90  Mo.  160,  12  S. 
W.  610;  Maddox  v.  Maddox.  114  Mo.  35.  21 
S.  W.  40B;  McFadln  v.  Catron.  120  Mo.  268, 
25  8.  W.  506.  It  apprars  from  the  state- 
ment of  respondent,  as  well  as  from  the  un- 
disputed evidence,  that  the  testator,  John  O. 
Lust,  was,  at  the  time  of  making  hia  will, 
about  80  years  of  age.  His  will  was  mode 
October  4. 181)8,  and  he  died  in  August,  18M. 
He  was  a  farmer,  and  had  lived  upon  a  farm 
near  Spencersburg,  Pike  county,  for  many 
years.  He  left  an  estate  valued  at  about 
917,000.  He  had  been  all  his  life  a  close, 
hard-working  man,  and  required  all  his 
children  to  work  also.  He  was  a  man  of 
violent  temper  and  passions,  and  strong  prej- 
udices. '  During  the  last  yeus  of  his  life  he 
was  in  bad  health,  some  of  the  time  confined 
to  his  bed.  Bespondents'  counsel  state  the 
evidence  bearing  on  the  qucstl(m  of  Inca- 
pncit7  as  fritows:  "But  in  his  latter  years, 
as  his  mind  Weakened,  he  developed  a  mania 
tor  praying,  and  claimed  that  be  had  prayed 
to  Ood  unceasingly  In  regard  to  the  will  now 
being  contested.  He  also  professed  to  have 
had  communication  from  Jesus  Christ  while 
im  a  sick  bed  In  1898,  the  year  tlie  will  was 
made.  He  claimed  Jesus  Christ  came  to  him 
while  sick,  and  said,  'Old  man  Lnst,  get  up 
nnd  walk.'  and  he  at  once  got  t>etter.  It  la 
also  In  evidence  that  he  would  abruptly 
change  subjects  when  In  conversation,  thus 
showing  that  be  lacked  continuity.  That  he 
was  very  much  diseased  with  a  combination 
of  ailments,  and  complained  ot  his  head. 
Consulted  many  doctors,  and  was  confined 
to  bis  bed  a  great  deal  the  last  year  or  so 
of  bis  life.  Two  witnesses  testified  that  the 
old  man  got  lost  twice  In  the  little  town  of 
Frankford,  to  1803.  That  was  his  nearest 
railroad  station,  and  had  been  his  trading 
point  for  forty  years.   Oilier  witnesses  tes- 


tified that  he  had,  in  1893,  developed  Into  thp 
habit  of  talking  a  little,  and  then  breaking 
down,  and  crying  like  a  child,  over  some  real 
or  fancied  business  reverse;  or,  if  anything 
went  wrong  about  the  work,  he  woidd  talk 
and  pray  and  cry  over  it  by  turns.  These 
actions  were  never  known  to  exist  in  former 
years.  In  fact,  his  previous  life  hod  been 
just  the  opposite."  Going  a  little  more  In 
detail,  one  witness,  who  stated  the  fact  Uiat 
testator  cried  after  "talking  a  Uttle,**  was 
John  T.  Hutchinson.  He  testified  to  having 
seen  him  in  BowUng  Orem  In  January  or 
Febmary.  1883.  "I  asked  the  old  genOeman 
bow  he  was  getting  along.  He  sold  not  Teiy 
well,  and  wmt  on  to  tell  me  about  his  boys. 
Said  he  had  sold  them  stnne  land  <hi  the 
prairie,  ond  they  hadn't  paid  him  any  mon- 
ey. That  lie  had  a  note  and  deed  of  tmst 
on  the  land,  and  he  had  to  pay  the  taxes,  and 
broke  down  completely,  and  commenced  cry- 
ing, and  8toi;q;>ed,  and  waited  a  while,  and 
proceeded,  until  I  flnaUy  walked  off  and  left 
him.  *  *  *  Bib  told  me  the  boys  had  bor- 
rowed some  of  the  gids'  money,  that  they 
had  worked  hard  for,  and  gone  through  with 
It  I  talked  with  him  about  half  an  hour, 
and  his  memory  seemed  to  l>e  good."  In  re- 
gard to  his  getting  lost  in  Frankford.  Jo** 
Thompscm  testified  in  chief  that  several  per- 
sons were,  standing  near  the  bntchor  shop. 
Testator  came  along  carrying  a  satchel. 
"He  asked  some  of  us  the  way  home.  Some 
of  us  told  him.  Some  of  us  boys  waa  laugh- 
ing about  it,  and  said  the  old  man  must  be 
full."  On  croBS-examtoatton  the  witness  wa? 
asked  If  he  did  not  think  the  old  man  asked 
the  question  more  through  mischief  than 
anything  else.  He  answered:  "I  expect  ii 
was  that  way.  I  took  It  that  vray."  The 
evidence  of  the  two  subscribing  witnesses 
and  the  lawyer  who  wrote  the  will,  and  a 
number  of  the  neighbors  of  deceased,  bore 
testimony  that  he  was  a  man  .of  average 
mental  capacity,  oaA  generally  superinteud- 
ed  his  own  business  when  he  was  physically 
able  to  do  so,  until  his  death.  On  the  day 
of  his  death  he  drove  to  town,  and  traxisact- 
ed,  intelligently,  some  business,  and  as  he 
was  returning  home  his  team  liecame  fright- 
ened and  ran,  and  he  was  thrown  from  thi- 
wagon  and  killed.  That  testator  had  pe- 
culiarities and  eccentridties  cannot  be  dis 
puted.  Thnt  he  had  a  violent  temper  and 
strong  prejudices  the  evidence  clearly  shows. 
That  he  had  becmne  much  reduced  by  dis- 
ease and  age  Is  also  true.  But  we  see  noth- 
ing In  the  evfduice  that  tends  to  prove  such 
mental  weakness  or  decay  aa  would  render 
him  Incompetent  to  intelligently  dispose  of 
his  property  by  will.  Some  of  tlie  alUest  men 
the  world  has  produced  have  prayed  God 
for  guidance  In  all  things,  and  many  be- 
lieve In  Divine  Providence  and  visitations. 
That  the  testator  prayed  God's  guidance  and 
direction  In  mnking  his  will  surely  does  not 
tend  to  prove  his  mental  Incapacity.  The 
I  emotion  displayed  when  talktog  of  the  fail- 
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tms  In  life  of  some  of  blB  sons  sbowa  pes- 
■ttdy  a  weakness  -of  old  age  and  Infirmity, 
coapled  with  an  emotional  nature,  but  noth- 
ing more.  But,  taking  tbe  statement  of  tbe 
eridence  as  made  by  connsel  for  rwpond- 
«itB,  there  la  notUng  tending  to  prove  tbat 
tbe  testator  did  not  understand  tbe  business 
about  which  be  was  engaged  when  be  bad 
bis  will  pi^mred  and  executed;  tbat  he  did 
not  know  bis  children  and  grandchildren 
who  were  the  natural  objects  of  his  bounty; 
or  that  he  did  not  know  what  property  be 
bad  and  the  disposition  he  Intei^ed  to  make 
of  it  The  court  committed  error,  therefore, 
in  refusing  to  give  tbe  second  instruction 
asked  by  defendants. 

4.  On  the  qoestkQ  of  undue  Influence,  there 
ts  more  trouble,  for  tbat  Is  a  matter  which  can 
sddran  be  prorod  by  direct  evidence.  Ibe  two 
sons  who  are  accused  of  unduly  infiuendng  the 
tetUtw  in  the  dlqposltkm  of  bis  property  were 
38  and  40  years  of  age,  respecUrely,  were  un- 
married, and  Uved  on  tbe  farm  with  tb^  far 
ther.  niey  bad  beoi  fairly  proqterous  In  busi- 
ness; bad  for  some  years  assisted  tbsSx  father 
In  OiB  management  of  his  affairs,  and  bad  the 
farm  leased  for  the  year  1880,  In  which  the 
will  was  made.  In  the  drcnmstances,  It  was 
bat  natncal  tbat  their  father  should  look  to 
them  for  assistance,  and  abould  consult  them 
on  Important  business  matters.  They  natural- 
ly had  some  Influence  over  him,  and  had  also 
the  onxotnidty  ot  Impraperiy  exercising  it  In 
the  matter  of  disposing  of  his  property  by  wllL 
On  tbe  other  hand,  the  evidence  shows  that  the 
testator  had,  when  in  good  health,  been  a  man 
of  strong  will  power,  and  was  not  subject  to  the 
Influence  of  others.  The  wOl  Itsdf,  except  as 
to  the  provislma  made  tax  plaintiffs,  is  just  and 
reasonable.  Tbe  two  sons.  Christian  and  8am- 
nd,  secured  to  themselves  no  advantages  ovw 
tbe  other  seven  dilUren  of  the  testator.  There 
Is  no  direct  evidence  urtilch  tends  to  prove  that 
these  two  sons  desired  the  disinheritance  of 
pl^tiffs,  or  even  suggested  It  to  QmUx  fa- 
ther. The  burden  of  proof  was  therefore  <m 
plaintiffs  to  satisfy  tbe  Jury,  by  substantial  eri- 
dence, that  tbe  will  was  the  product  (tf  the  un- 
due influence  of  these  two  sons.  Hie  evidence 
which  contestants  rely  upon  as  tending  to  prove 
undue  Influence  is  detailed  in  their  stat«nent 
as  follows:  "It  Is  hi  evidence  that  Chris  and 
Sam  were  overheard  by  plaintiff,  who  was  in 
an  adjtdning  room,  on  one  occaaion,  talking 
Bgahut  idalntlfr  and  her  sweetheart,  Paul  Cash, 
and  afterwards  the  old  man  told  her  that 
Paul's  attrationa  to  her  were  raising  a  conten- 
tion with  the  twys;  and  he  also  stated  to  wit- 
nesB  Jones  that  Sam  and  Chris  had  Udd  him  vt 
Psul  Gash's  alleged  brags  that,  now  be  bad 
gotten  the  old  man's  girl,  he  vaa  &Ang  to  gat 
Btmie  of  bis  mon^,  but  be  would  see  that  he 
didnt.  The  sen  Sam  Imiught  his  father  from 
borne  hi  a  buggy  on  the  occasion  of  making 
bis  wiU.  They  went  from  home  to  tbe  Au- 
drlan  connty  term,  near  Farber,  where  tbe  oth- 
er cbOdroi  lived,  and  stayed  all  night;  started 
the  nexr  morning  to  Bowling  Green,  where  the 


will  was  made,  stoppbig  an  hour  or  more  at 
Farber.  They  [Sam  and  bis  father]  stayed  at 
GUbm  Neffler's  over  nl^^t  while  In  Bowling 
Green.  Neffler  was  a  German  friend  of  Lust's, 
and  a  witness  for  defendants.  Witness  J.  H. 
Blair,  also  attorney  for  defendants,  pr^iered 
tbe  wilL  Sam  and  Chiis  tMth  deuy  any  knowl- 
edge tbat  the  will  was  made  until  after  the  old 
man's  death.  It  is  also  abundantly  shown  In 
evidence  that  Chris  and  Sam  bad  almost  com- 
plete control  of  the  old  man's  business  during 
tbe  last  two  or  three  years  betote  bis  death. 
^  Kggs,  county  derk,  testified  that  he  went 
to  the  Lust  home  to  buy  some  stock,  and  the 
old  man  wouldn't  talk  trade,  because  he  said 
Sam  and  Chris  were  not  at  borne.  And  wit- 
ness Jesse  B.  Jones  testified  that  Sam  sold  him 
tbe  old  man's  vbeat  crop  hi  1893,  and  received 
the  numey  therefor;  and  witness  Valentine 
Tbpl^  testified  that  the  <dd  man  deferred  to 
Sam  and  Oirls,  particnlariy  Ohrls,  as  to  all 
budn^"  The  amv^aatloti  betweoi  the  fa- 
ther and  sons,  referred  to  by  pUIntlffs,  was  ho- 
foce  the  marriage  of  Irene  to  Oasbi  She  tes- 
tifled:  "They  would  keep  telling  father  that 
be  [Cashj  was  no  account  and  was  not  fit  for 
anything,  and  all  lUce  that."  Tbe  evidence 
tends  to  prove  that  testator  at  first  ocmsented  to 
the  marriage  of  bb  daughter  Irene  to  Cash, 
but  aftermuds  changed  his  mind,  and  bitterly 
<^)poeed  it  Two  witnesses  testify  that  on  tbe 
day  tbe  wlU'was  written  Bir.  Lust  gave,  as  bis 
reason  for  tbe  small  provision  made  bis  daugh- 
ter Irene,  that  she  cursed  and  mistreated  him, 
and  tbat  she  and  her  husband  were  not  worthy 
of  any  properly.  "Tbat  he  was  almost  sure 
that  they  would  not  take  care  of  It,  and  would 
squander  1^  and  that  he  wouU  not  make  plain- 
tiff equal  with  tbe  balance;  that  Paul  Cash 
bad  made  his  brags  that  he  had  got  the  daugh- 
ter and  would  get  a  part  of  the  estate.  Phdn- 
tlff  testified  that  she  never  cursed  her  ikther 
that  she  knew,  of."  And  Cash,  while  he  testi- 
fied in  tbe  case,  did  not  deny  making  the  re- 
marks attributed  to  him.  Bofli  sons  testify 
that  th^  did  mit  know  a  wOl  had  been  made 
until  after  their  father's  death.  The  motive  ot 
the  testator  ,  for  the  small  portion  given  Mrs. 
Cash  Is  very  dearly  shown.  Notbhig  anpears 
In  tbe  conduct  ol  the  two  sons  which  was  cal- 
culated to  create  the  prejudice  and  want  of 
confidence  in  the  son-in-law  C^tsh,  except  tbe 
OKweltion  tbey  made  to  the  marriage.  ^I^t  i^. 
podtlm  may  have  been  for  good  cause;  at  any 
rate.  It  bad  no  reference  to  the  subsequent  act 
of  the  father  bi  making  tbe  wllL  A  brother 
could  surety  advise  against  what  he  regards  as 
an  Improvident  marriage  of  his  sister,  ^tbout 
having  imputed  to  bim  an  Intention  of  thereby 
securing  her  disinheritance.  Tbe  fact  that  the 
fftther  had  confidence  In  Us  sons,  without  snne 
proof  that  tbe  confidence  bad  been  abused,  or 
that  tbe  sons  bad  influoice  over  the  taUier, 
without  some  proof  that  the  hifiuence  had  been 
uudtlly  exerdsed,  affords  no  reason  for  defeat- 
ing the  will.  Mr.  Lust  bad  the  right  to  dis- 
pose of  his  pnverty  as  he  did,  though  be  may 
have  been  actuated  by  unjust  prejudices.  Tbe 
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presumption  la  In  taTor  of  the  validity  of  the 
will,  and  plaintlCFs  have  offered  no  evidence 
tending  to  rebut  that  presumption.  No  Issue 
was  made  on  tbe  due  execution  of  the  wUI. 
The  evidence  of  the  attesting  witnesses  and 
others  la  sufficient  to  authorize  Its  probate. 
The  Judgment  la  therefore  reversed,  and  the 
cause  Is  remanded,  with  directions  to  enter  a 
propa  Judgment  oonflrmlng  tbe  will*  Ail  ooo- 
.  cm; 


PARKER  et  al.  v.  VANHOOZEE  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  1,  189S.) 
Bdbdbk  of  Faoor— Afpial— Wrr.\K8S— Tbakux}- 
noira  WITH  DaoiDBHT— RavoBiu- 
TioM  or  Dbbd. 

1.  The  burden  of  proving  a  mistake  In  a  writ- 
ten instrument  Is  upon  the  party  asserting  It. 

2.  Though  the  judgment  of  tbe  trial  court  re- 
forming a  deed  is  presumed  correct,  the  appel- 
late court  cannot  refuse  to  examine  the  evi- 
dence, and  give  judgment  thereon. 

S.  The  grantee  being  dead,  the  grantor  cannot 
testify  as  to  the  transactimia  leading  op  to  the 
execution  of  the  deed. 

4.  The  conveyancer  testified  that  the  grantee 
stated  she  wanted  a  deed  of  the  property  for 
her  lifetime.  Hie  notary  taking  her  acknowl- 
edgment teatlfled  that  she  stated  that  her  step- 
aaa.  the  granton  had  made  a  deed  for  her  life* 
thus  to  the  land.  The  son  admitted  that  when 
he  executed  the  deed  he  told  the  notary  that 
he  understood  Its  contents.  Mady  witnesses 
testified  as  to  the  strong  affection  borne  by  the 
mother  for  her  stepson,  and  of  expressions  of 
her  intention  that  he  should  have  her  estate  aft-" 
er  her  death.  The  deed  conveyed  the  fee. 
There  was  evidence  that  tbe  son  tried  to  rent 
the  land  from  his  mother's  administrators,  and 
made  no  claim  of  any  mistake  in  the  deed  for 
over  seven  years  after  It  was  executed,  and 
after  his  mother's  death.  Insufficient  to 

show  a  mutual  mistake  of  the  parties,  in  that 
they  intended  the  deed  to  convey  a  life  interest, 
rather  than  a  fee. 

Appeal  from  circuit  conrt,  Buchanan  conn^; 
A.  M.  Woodson,  Judge. 

Action  of  ejectment  by  Samuel  Parker  and 
odiers  against  James  O.  Vanhoozer  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
anpeaL  Beversed. 

Oasteel  St  Haynes,  for  appellantB.  J.  W. 
Boifd,  for  re^ondenta. 

QANTT,  0.  J.  Action  of  ejectment  for  89% 
acres  of  land  In  Buchanan  county.  Ouster 
laid  on  March  1,  1S08.  The  answer  Is  a  gen- 
eral denial  and  an  equitable  defense,  with  a 
prayer  for  reformation  of  a  deed  from  James 
0.  Vauhoozer  to  Harriet  Vanhoozer.  Tbe  cir- 
cuit court  reformed  the  deed,  and  gave  judg- 
ment for  defendants.    Plaintiffs  appeaL 

James  O.  Vanhoozer,  the  principal  defendant 
admitting  having  executed  the  deed  under 
which  plaintiffs  claim  title,  averred  and  chained 
In  his  answer:  "That  by  mutual  mistake,  er- 
ror, and  oversight  on  the  part  of  said  Harriet 
Vanhoozer  and  James  O.  Vanhoozer  and  the 
person  who  wrote  and  prepared  said  deed,  the 
words,  'for  and  during  her  natural  lifetime,' 
were  left  out  of  said  deed,  when  said  worda  Ity 


said  mutual  mistake,  agreonent,  and  under- 
standing, should  have  been  Inaoted  In  said 
deed  after  the  following  words,  to  wit,  for- 
eva  quitclaim  unto  the  said  party  of  the  sec- 
ond part,'  and  also  after  tbe  words  in  said 
deed,  to  wit,  'unto  the  said  party  of  the  sec- 
ond part,  and  her  heirs  and  assigns,*  and  In 
every  oth^  i^ace  in  said  deed  where  aald  words 
would  be  Inserted  to  cause  said  deed  to  ctmvey 
to  said  Harriet  Vanhoozer  the  Interest  of  the 
defendant  therein  only  tar  and  daring  her  nat- 
ural lifetime;  and  the  word  forever/  used  In 
the  habendom  danae  of  said  deed,  waa  in- 
aerted  therein  by  mutual  mistake  of  the  parties 
thereto,  and  by  and  in  accordance  wltb  tbe 
mutual  understanding  and  agreement  of  tb« 
parties  thereto  sbonld  haye  been  left  out  of 
aaid  deed."  Defendant  Jamea  Vanbooaer, 
after  further  admitting  that  phiintlffB  was  tbe 
aoiB  helra  of  Harriet  Vanhoozer,  asks  for  a 
reformation  of  the  deed  under  which  plains 
tiffs  'claim  title,  and  that  the  legal  tlUe  to  said 
landa  be  vested  In  defendant  Jamea  Vanhooaer. 
Isaac  Vanhooaer,  the  father  of  Jamea  C  Tan- 
boozer,  and  the  husband  of  Harriet  Vanhooaeff. 
was  admitted  to  be  the  common  source  of  title. 
He  died  hitestat^e  May  12,  1885,  leaving  Jamea 
0.  VanhooBor,  his  only  child  and  heir  at  law, 
and  tbe  said  Harriet  as  his  widow.  Mrs.  Har^ 
tiet  Vanhoozer  died  May  3,  1889,  wlthont  Issae 
by  Isaac  Vauhoooer,  and  leaving  plaintiffs  as 
her  aole  heirs  at  law.  T%e  rants  and  proflta 
were  admitted  to  be  of  the  value  of  ^18  per 
mcmtb.  Tbe  evidence  on  belialf  of  defendants 
established  that  Isaac  Vanhooser,  In  his  life- 
time, owned  about  250  acres  of  land.  By  a 
verbal  arrangement  he  gave  his  son,  Jamea  G. 
Vanhoozer,  about  90  acres,  but  never  gave  him 
a  deed  therefor.  Atta  Isaac  Vanhooser's 
death,  Mrs.  Vanhoozer,  the  widow,  and  James 
C.  agreed  uptm  Jod^  Bnnton,  Mr.  Fenton, 
and  Mr.  Wells  to  divide  the  remainder  of  the 
lands.  Tbe  widow  desired  10  acres  of  farm- 
ing land,  and  they  set  off  to  her  the  10  acres 
and  a  tract  of  793^  acres,  less  a  right  of  way  of 
about  8  aa%8.  Thla  last  tract  was  very  poor 
and  rough.  The  remainder  the?  set  off  to  tbe 
son.  No  specific  directions  were  given  as  to 
how  the  dlvlsitm  waa  to  be  made  eith^  by 
Mrs.  Vanhoozer  or  James  C.  No  former  as- 
signment of  dower  or  partition  waa  made. 
Nothing  was  aald  tbat  day  about  deeding  the 
land.  Mrs.  Vanhoozer  remarked  that  she  had 
raised  James  O.  since  he  waa  a  little  child,  and 
she  wanted  him  to  have  evezything,  or  rather 
expected  him  to  have  everything,  when  she 
died.  Afterwards,  on  May  22, 1885,  Mrs.  Har- 
riet Vanhoozer  executed  a  quitclaim  deed  to 
James  C.  Vanhoozer  for  aU  the  remainder  of 
the  lands  of  which  his  father  died  seised,  and 
he  and  his  wife  on  the  same  day  conveyed  the 
land  in  suit  to  Harriet  Vanhoozer  and  her  heirs 
forever  by  a  quitclaim  deed.  W.  S.  Wells, 
who  prepared  the  deeds,  testified:  "They  said 
to  me  that  they  wanted  me  to  draw  up  the 
deed;  that  they  wanted  to  know— each  one 
wanted  to  know— what  they  were  oititled  to. 
and  that  th^  wanted  me  to  draw  up  Ibe  deeda 
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between  the  two  parUeB;  and  Mrs.  Yihhooaa 
■aid  that  she  wanted  to  know  what  ahe  got 
dnrlDg  hex  lifetime,  and  that  ahe  wanted  aome- 
thlng  to  abow  that  ahe  waa  entitled  to  It,  and 
that  all  ahe  wanted  waa  the  property  daring 
Her  Ufetlme."  bi  leaptmae  to  this  qneatloa  by 
the  court:  "Whn  ^  directed  jaa  to  draw 
the  deed,  what  did  she  ny  to  you  In  refec- 
«noe  to  the  length— doratloa— of  the  estate.  If 
anything?'  Mr.  Wella  answered,  "Well, 
ahe  Joat  aaid  to  me  Oiat  ahe  mnted  me  to 
mate  a  deed  from  him  to  her.  and  ahe  didn't 
Mate  joat  what  ahe  wanted  in  the  deed, 
trat  before  that  ahe  had  stated  that  she 
wanted  a  deed  to  show  what  ahe  waa  en- 
titled to  her  lifetime."  Mr.  B.  G.  Wella  tea- 
tlfled  that  at  the  time  he  took  the  old  lady's 
acknowledgment  to  the  deed  ahe  made  Jim 
he  heard  ha  aay  "that  ^m  had  made  her  a 
deed  for  her  lifetime  to  the  eighty  acres  on 
which  they  lived  and  ten  acres  besides."  Just 
before  her  death  she  stated  to  Mr.  John  Xbom- 
as:  "That  she  Intended  for  Jim  and  Us  tibSl- 
4xen  to  have  It  (the  land);  said  that  was  the 
agreemmt  between  her  and  Jim,  at  her  death, 
why  It  was  to  fall  to  Jim."  "Thai  she  wanted 
Jim  and  his  children  to  have  it"  "She  said 
that  Jhn  had  made  her  a  deed  for  the  ninety 
acres  for  her  Ufetlme."  And  furOier  stated 
that  Mrs.  TanbooEer  did  not  atate  what  Und  of 
a  deed  Jim  had  made  ber,  but  that  "ahe  want- 
ed Jim  and  bis  children  to  bate  it"  Mrs. 
John  Thomas  stated  that  she  heard  Mrs.  Van- 
hooser  say  "she  only  bad  a  lifetime  deed." 
She  said  «be  wanted  hers,  while  she  lived, 
to  herself,  and  then  it  would  be  Jlm'a"  "She 
said  It  was  a  qnltclahn  deed  She  dataned 
to  taave,"  "and  thought  she  had  it"  "That 
■he  wanted  Jim  to  hare  U."  "And  she  said 
She  felt  as  near  to  hhn  as  If  he  had  been  her 
own  child,  and  she  said  be  was  always  good 
to  her,  and  never  gave  her  a  cross  word." 
James  Morgan  says  "that  In  the  spring  of  '86 
he  had  a  talk  wlOi  Mrs.  Vanboozer,  and, 
among  other  things,  she  said  that  she  had  the 
home  place;  that  would  keep  her  while  she 
lived;  and  when  she  died  ahe  said  all  that  she 
bad  would  go  to  Jim";  "said  at  her  death 
everything  went  to  Jim."  A.  F.  Jona  says 
tbat  at  the  time  Mr.  Braiton  and  Mr.  Fenton 
went  to  aKiraiae  the  land  he  beard  Bbs.  Van- 
booaer  say  "she  wanted  Jim  for  to  let  her  have 
the  home  place  to  lire  on  her  lifetime,  and 
when  she  died  she  wanted  it  all  to  go  to  Jim." 
"He  did  not  state,  nor  did  ahe  atote,  how 
they  were  going  to  divide  theproiierty."  George 
W.  Vanboozer  testified  that  be  broogbt  the 
deed  to  St.  Joseph  to  have  It  recorded,  and 
when  he  went  back  he  told  Mrs.  Vanbooser 
that  the  clerk  said  the  deed  waa  no  account, 
and  she  said:  "It  makes  no  difference  wheth- 
er U  Is  or  not"  Saya,  "It's  good  betwixt  me 
and  Jim  for  my  lifetime;"  and  says,  "That's  all 
I  want  out  of  it  Is.  a  lifetime  living."  Sba 
says,  "Jim  and  his  father  made  what  we  have 
got  here,  and  I  want  to  have  It"  Thla  Is  a 
fair  synopslB  of  the  testhnony.  It  Is  anuurent 
that  the  warmest  affection  existed  between 


Mrs.  VanbooBv  and  her  stepson,  and  yet  it  is 
eaoaUy  plain  that  ahe  desired  a  deed  to  her 
share  attex  her  husband's  death.  Whether  she 
and  James  were  both  proceeding  on  the  theory 
that  each  was  entitled  to  one-half  of  the  hus- 
band's estate,  or  ^ply  a^eed  to  make  a 
friendly  partition,  the  evidence  does  not  dis- 
close. 

At  the  common  law,  when  a  contract  or  agree- 
ment of  parties  was  committed  to  writing,  and 
was  complete  on  Ite  £ace,  it  was  conclusive 
iwesumed  that  all  prior  negotlaUons  were 
merged  In  the  writing,  and  parol  evidence  was 
Inadmissible  to  contradict  or  vary  the  terms  of 
the  contract  or  agreement  aa  shown  hy  the 
writing.  But  from  time  Immemorial  courts  of 
chancery  bave  exercised  the  rifl^t  to  correct 
written  tosbnunrats  which  have  been  erro- 
neously framed,  as  whoe  it  is  admitted  or 
proven  that  an  Instrument  Intended  by  both 
parties  to  be  ^^lared  to  one  form  has,  h^  an 
undesigned  Insertkm  or  omission,  been  prqjared 
or  executed  In  another.  But  while  a  court  of 
equity  will  correct  a  mistake  in  a  written  in- 
strumoit,  the  evidence  tbat  tha»  has  been  a 
mlstalm  should  be  clear  and  convincing,  because 
in  equity  as  in  law  the  ^ima  fade  presump- 
tion is  indulged  tbat  the  written  contract  or  in- 
strument exhibits  the  ultimate  Intoation,  and 
that  all  previous  negotiations  and  pn^nsals 
have  been  abandoned.  The  burden,  Ihvefore, 
is  upon  the  party  aaaertlng  the  mlst^u^  Sweet 
T.  Owens,  loe  MO.  1, 18  S.  W.  988;  Tesson  r. 
Insurance  Oo.,  40  Mo.  83.  Mweover,  tbe  mis- 
take must  be  mutual,  and  both  the  agreement 
and  the  "■fatw'^ft  must  be  made  out  by  satisfac- 
tory and  clear  evidence.  Hie  evidence  In  this 
case  satUfled  tbe  learned  Judge  who  tried  this 
cause  in  the  drcnlt  court  that  a  mistake  had 
been  made  as  alleged,  and  we  are  disposed  to 
defer  much  to  his  oidnlon;  but  while  Indul- 
ging this  presumption  In  favor  of  tiw  correct- 
ness of  his  judgment  we  are  not  at  Uborty, 
even  if  so  dlqposed,  to  deny  our  own  jurisdiction 
to  re-examine  tbe  whole  retxird,  and  arrive  at 
our  own  conclnsloos  upon  the  facts,  otherwise 
appeals  to  chanceiy  cases  would  be  a  mockery. 
The  allegatton,  then.  Is  that  there  was  a  mu- 
toal  mistake  by  Mrs.  Harriet  Vanhooser  and 
James  O.  Vanbooser  and  bis  wife  in  the  deed 
to  Harriet  Vanbooser  on  the  22d  day  of  May, 
1885.  There  are  certain  features  of  this  case 
which  a  court  of  equity  cannot  Ignore.  The 
grantee  to  that  deed,  Mrs.  Vanboozer,  Is  dead. 
The  mistake  now  alleged  was  never  mentioned 
In  her  lifetime,  and  her  version  of  what  the 
agreement  waa  which  culminated  in  this  deed 
can  never  be  known  from  her  own  lips.  No 
claim  that  such  a  mistake  waa  made  by  de- 
fendant James  O.  Vanhoosa  appears  even  to 
have  been  made  until  1893,  some  seven  or  eight 
years  after  the  execution  and  recording  of  the 
deed.  James  0.  Vanboozer  was  Incompetent  to 
testify  aa  to  the  agreemoit  entered  toto  be- 
tween his  stepmothOT  and  hlmadf ,  which  result- 
ed to  tbe  maktaig  of  the  deed,  because  at  tUe 
time  of  tbe  trial  Mrs.  Vanhoosw  was  dead. 
The  most  satisfactory  evidence  aliunde  toe  deed 
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Ite^  fbea  is  barred  out,  and  resort  must  be  had 
to  the  next  beat  Mr.  Wdls,  who  drew  the 
cooTeyance,  and  Qie  notary  who  tocA  the  ac- 
bunrtedgment,  testified.  The  scrlvraer  says 
posltirely  In  answer  to  a  auesthn  finan  the 
court  that  Mra.  Tanbooser  did  not  direct  him 
how  to  dnw  the  deed  as  to  the  duration  of  the 
estate  she  was  to  take^  but  slm[dy  said  she 
wanted  a  deed  to  show  what  she  was  entitled 
to  In  her  lifetime.  In  tiie  nature  of  tilings,  he 
could  not  have  mistaken  her  wishes.  There  la 
notlilns  In  her  statement  to  show  that  she  dl- 
rected  a  coUT^ance  to  he*  for  life  only,  and  he 
disttaictly  testlflea  and  reiterates  the  statement 
that  the  deed  now  is  just  as  he  Intended  to 
write  It;  tint  be  made  no  mistake,  so  ite  as 
his  own  Mtentlons  wwe  concerned.  BL  C. 
WeUa  testlfleB  that  at  Qie  time  be  took  ho-  ac- 
knowledgment to  the  deed  die  made  to  James 
C.  Vanhooxer,  tbe  defendant,  abe  said,  "Jim 
had  made  her  a  deed  for  her  lifetime  to  Oie 
dghty  acres  on  which  ibe  lived  and  ten  acres 
besides."  Granting  all  this,  stfll  ttwre  is  not  a 
word  of  testimony  here  James  O.  Van- 
hooser  directed  Welb  to  prepare  a  conveyance 
whldi  would  grant  tmly  a  life  estate  In  his 
mother.  And  right  hoe  It  seems  to  as  tiie 
evidence  is  wiully  deficient.  We  are  now  asked 
to  conect  James  O.  Vanhoozer's  conveyance. 
Uts.  Yanbooser  and  hex  bdrs  are  not  amqd^n- 
Ing.  He  Is  seeking  to  change  his  own  deed. 
Xo  witness  has  swan  that  James  directed  a 
different  deed  to  be  drawn  fnnn  that  wUdi 
be  signed  and  adEnowIedged.  He  testifies  that 
he  told  the  notary  he  understood  ite  contents 
when  he  emcuted  it.  What,  then,  is  the  rale 
of  equity.  It  la  that  the  mistake  must  liave 
occurred  In  drawing  tiila  Instrument,  not  in 
making  the  contract  out  of  wbldi  it  grew. 
There  is  abmidant  eridoice  ttiat  Mrs.  Van- 
booscc  bore  the  stnmgest  affection  tot  James 
C,  and  that  she  <tften  eqKessed  an  Intention 
tiiat  be  ahould  have  her  estete  at  her  death, 
but  tiiese  e^tressions  regard  fUl  far  short 
of  an  admission  fliat  tiiore  was  a  mistake  In 
her  deed.  Those  exivesslfHis  of  affection  weU 
consisted  witb  an  Intaitlon  to  devise  Jamea  ber 
share,  but  It  Is  a  serious  matter  for  eonrte  to 
set  aside  Instruments  which  have  become  muni- 
ments of  title,  spread  upm  the  records  of  con- 
veyances, upon  loose,  indefinite  statements  of 
witnesses.  Witb  the  bluest  respect  for  tbe 
learned  circuit  Judge,  who  reached  a  different 
conduslcot,  we  are  unable  to  find  sufllclent  and 
satisfactory  evidence  which  win  justify  us  In 
annulling  and  changli^  this  deed.  For  eight 
yean  It  lud  remained  muHiallenged  upon  the 
records  of  Buchanan  county.  The  plaintiCb 
had  a  right  to  rdy  upon  that  MBiveyance  to  Ibdr 
auceatcff. 

There  is  no  evidence  of  what  tiie  agreement 
was  as  to  the  character  (tf  deed  Mrs.  Vanhoocer 
was  to  receive.  There  Is  no  evidence  of  any 
directions  hy  James  0.  or  Mrs.  Harriet  Van- 
boozer  to  prepare  a  deed  conveying  tmly  a  Bfe 
estate.  There  Is  nothing  to  Indloite  that  Jamea 
was  misled  in  any  way,  tmt.  on  tlw  contrary, 
executed  ttie  deed  with  eveiy  oi^rtunlty  to 


discover  Ita  contaita.  Time  Is  evldenc*  ttat 
he  endeavored  to  rent  tbe  land  fftnn  his  moQi- 
er's  administrator.  There  la  abundant  evldoce 
that  no  claim  of  mlstalu  was  made  tot  seveb 
yean  after  the  deed  bad  been  put  to  record. 
The  evidence  that  tbere  was  a  mistake  Is  In- 
definite and  unsadafactoiT.  Inradiacaseeqiil- 
ty  as  wen  as  the  lav  and  ezpoioKa  alike 
dfcti^e  that  tbe  conveyance  dwnld  stand  as 
written,  admowledged,  and  recorded.  Btngo  v. 
BldiardSDn,  68  Ma  3BS.  Hie  Judgment  and 
decree  of  tbe  circuit  court  la  revorcd,  witli 
dlrectiona  to  enter  Judgment  for  plalntUEs  tor 
tbe  possession  and  rmts  and  pnflta  agreed  up- 
on, and  to  set  aidde  tiw  decree  changing  Uie 
deed. 

BHBBWOOD  and  BUBOBSS.  JJ.,  ooncnr. 


T.nJ.Y  et  al.  v.  MENKE  et  al. 
(Sopreme  Oourt  of  MiasourL    Feb^  16,  180S.> 
Puapinq—Ahbndmbmt— Willi  —  Dows&— £t.Ec- 

TION. 

1.  On  a  second  trial,  a  party  will  not  be  per- 
mitted to  amend  his  pleadins,  made  with  knowl- 
edge of  all  tbe  facts,  so  as  to  deny  facta  which 
he  tiad  previously  alleged,  and  upon  whit^  a& 
opinion  on  appeal  had  been  based. 

2.  The  statutes  of  dower  and  wills,  being  in 

Earl  materia,  must  be  construed  together,  and 
ence  the  right  to  devise  property  is  subject 
to  the  right  of  dower. 

8.  Where  a  testator  eaTe  his  wife  a  life  es- 
tate in  his  property,  with  one-half  the  remain- 
der to  her  heirs  and  the  other  half  to  a  diurcb. 
and  she  electa  to  take  her  dower,  under  ReT.  St- 
1879,  S  2190.  ctmsiBting  of  a  fee  in  one-half 
the  property,  the  chnrch  has  a  fee  In  only  one- 
fourth. 

In  banc.  Appeal  from  circuit  oonrt,  LlTlng- 
ston  county;  A.  W.  Mullloa,  Special  Judge. 

Action  by  John  J.  Lilly  and  others  against 
Maria  T.  Menke  and  others  for  partition.  Judg- 
ment for  defendanta,  and  piaiwmra  s^ipeal.  Af- 
firmed. 

Alex.  Graves,  a  8.  McLang^n,  and  Soott  J. 
Milter,  tm  vpeUante.  J.  M.  Davis,  Gbaa.  A. 
Loomls,  and  W.  W.  Davis,  tor  reqK»denta. 

GANTT,  G.  J.  This  Is  tiie  second  q^eal  In 
tills  cause.  The  flnt  is  rei^orted  in  UOf  v. 
Menke,  126  Mo.  190.  28  S.  W.  643,  DM.  Tbe- 
sul^Ject-matter  has  been  litigated  since  1880. 
Ita  flnt  appearance  in  Oils  court  was  bi  tbe 
suit  of  Oatht^c  CSiurch  v.  Tobbein,  82  M&  418. 
It  was  held  that  tiie  plaintiff  thmin  had  no 
property  r^^  In  the  estate  devised  biy  said 
Tobbein,  and  that  the  Judgment  should  lie  re- 
vened  without  remanding.  nieEeafttf  the 
jdaintiffs,  aa  trustees  of  Ibe  unincorporated 
diurdi  of  tiie  Immaculate  Conception,  tar  tbem- 
selves  and  the  otlm  memben  of  said  dnirdi, 
renewed  said  suit,  and  obtained  a  judgraost 
establishing  said  win,  and  that  Judgmrat  was 
affirmed  hi  this  court  In  Lilly  v.  Tobbein.  108 
Mo.  477,  IS  8.  W.  ei8  The  wlU  eatabilabed. 
plaintiffs  commoiced  this  suit  la  July,  1880, 
In  the  circuit  court  of  Caldw^  county,  fbr  tiie 
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partition  of  the  estate  of  Ilett  Tobbein  In  ac- 
L>ordance  with  the  prorlslona  of  bis  said  will, 
and  arerred  that  by  said  win  be  devised  and 
beqneatiied  one-half  of  his  estate  to  said  un- 
incorporated CathoUc  Gtanrch  at  Lexington,  and 
that  aald  church  was  oitltled  to  one-half  of  said 
estate.  The  defendant  Maria  T.  Henfce  and 
lier  husband  and  their  co-defendants  entered 
tlielr  appearance  and  flled  an  answer,  and  de- 
nied tliBt  the  dinrch  was  entitled  to  we-half, 
but  alleged  that  Mrs.  Tobbein,  to  whom  the 
testatw  had  glren  only  a  Ufe  estate  in  aO  of 
his  property,  had  renounced  said  will,  and 
fleeted  to  be  endowed  absolut&ly  of  one-half  of 
said  estate,  and  th^l^  became  seised  of  said 
half,  and  hnS  afterwards  executed  her  last  will 
deTlslns  her  estate  to  Baiaabetb  ftidth,  AguM 
and  William  A.  Folklng,  and  Maria  T.  Moike, 
and  appointed  Charles  T.  Menke  her  executor, 
and  afterwards,  on  July  14, 1887,  had  died,  and 
her  said  will  had  been  dn^  ivobated,  and,  by 
reason 'of  the  reoundation  and  election  of  Mrs. 
Tobbein,  only  one-balf  of  the  estete  of  Ilett  was 
Biibject  to  the  prOTlsions  of  his  will,  and  ac- 
cordingly the  cfanrdi  was  entitled  to  one-fourUi 
only,  and  his  other  devisees  one-fourth,  and 
Mrs.  TDbbeln's  derlseea  the  one-half  whldi  she 
took  by  her  election.  A  cfaange  of  venue  was 
then  granted  to  Livingston  cotmty,  and  in  the 
circuit  court  of  that  county  plaintiffs  flled  a 
aecmd  amended  petition,  setting  out  tiu  will  tn 
heee  verba,  its  probate,  and  then  made  the  fol- 
lowing avmnent:  "Plaintiff  state  that  on  the 

 day  of  ,  1879,  and  within  one  ^r 

after  the  last  will  of  Uett  Tobbein  was  offered 
for  probate,  the  said  Catherine  Tobbein,  de- 
ceased, flled  In  the  office  of  the  probate  court 
of  said  Caldwell  county  a  declaration  of  her 
election  to  renounce  the  iffovislona  of  said  last 
will  and  testament  of  said  Ilett  Tobbein.  where- 
in die  elected  to  take  tme-half  of  all  the  real 
nnd  personal  estate  belon^ng  to  said  Ilett  Tob- 
lieln  absolutely,  which  romnclntlon  and  decla- 
ration was  duly  flled  and  legally  executed  by 
the  said  Oatliarlne  Tobbdn,  and  she,  the  said 
<Mtherine  Tobbein,  became  the  owner  In  fee  of 
nne-half  of  the  real  «itate  described  aforesaid;" 
.ind  then  proceeded  to  allege  the  making  of  a 
will  by  said  Catherine,  and  set  It  out  also  at 
length,  and  further  averred  that  Maria  T. 
Mmke.  by  virtue  of  the  renunciation  and  elec- 
tion of  Catherine  Tobbein  and  by  her  last  will 
.ind  testamait,  had  become  seised  of  and  enti- 
tled to  cme-half  said  estate  charged  with  the 
legacies  In  said  will  provided.  A  decree  of  par- 
ti ticn  was  rendered,  which  adjudged  Mrs. 
Menke  vras  entitled  to  one-half  in  fee,  and  or^ 
(lered  It  set  apart  to  her,  but  cdiarged  her  with 
$2,riS0.8&  for  rente  recdved  and  timber  sold, 
and  made  It  a  lloi  on  her  half  so  decreed. 
From  that  decree  an  ar^al  was  taken  to  this 
conrt,  and  the  ju^ment  was  reversed  and  tbe 
cause  rfflnanded.  Lilly  v.  Menke,  126  Mo.  180, 
28  S.  W.  643,  9M.  After  the  cause  had  return- 
ed to  ti»  circuit  court,  idatntiffs  flled  a  third 
amended  petition,  omltthig  all  allegations  of 
waste,  all  reference  to  the  flnal  setUement  of 
flie  administrator  pendente  Ut^  and  an  mention 


of  tlie  raranclatlon  and  election  of  Mrs.  Tob- 
b^.  !ni»eupon  the  defendante  repeated  in 
their  answer  the  allegations  as  to  the  renun- 
ciation and  dection  of  Mrs.  Tobbein  omitted 
by  plaintiffs,  and  averred  hst  death,  the  probate 
of  her  will,  and  their  right  to  one-half  of  the 
estate  by  virtue  of  said  election  and  renonela- 
tion  by  Mrs.  Tobbein  and  by  her  irin,  and 
also  their  right  to  one-fourth  undo-  the  will  of 
Uett  Tobbein.  Thereupon,  for  the  first  time  in 
the  hlstoiy  of  the  Htlgatlon,  [dalntlffs  by  their 
reply  denied  that  Mrs.  Tobbeto  had  made  sutdi 
election  and  renunciation,  and  doiled  that  she 
became  seised  In  fee  of  one-half  of  said  estate, 
as  plaintiffs  had  previously  alleged.  Tbe  cir- 
cuit court  reheard  the  cause,  and  granted  a  de- 
cree of  partition  In  accordance  with  the  opinion 
of  this  court  ha  banc,  and  idalntUb  appeal. 

1.  On  tdie  former  appeal  this  conrt  treated 
the  averment  of  the  plaintiffs  in  this  case  as 
conclusive  that  the  widow  of  Uett  Tobbein 
had  duly  and  legally  renounced  the  ivovlslons 
of  his  win  made  In  her  behalf,  and  had  be- 
come seised  In  her  lifetime  of  an  undivided 
i»B>half  of  the  lands  of  said  estate  In  fee  sim- 
ple. Upon  that  averment,  solonnly  made, 
the  circuit  court  had  predicated  Ite  judgment, 
and  decreed  one^ialf  of  the  estete  to  the  dev- 
isees of  Catherine  Tobbein.  Lilly  v.  Menke, 
12S  Mo.  190,  28  S.  W.  643v  9M.  Not  only 
that,  but  we  And  that,  in  all  the  previous  Ut- 
Igation  In  the  probate  and  circuit  courts,  it 
vras  admitted  tiiat  her  election  and  roinncla- 
tion  were  sufficient,  and  vested  one-half  of 
said  estete  In  her.  Catholic  Church  v.  Tob- 
bein. 83  Mo.  41S;  LUly  v.  Tobbein,  lOS  Mo. 
477,  15  S.  W.  618.  Plaintiffs  now,  after  all 
tliese  years,  seek  to  deny  those  allegations 
which  they  had  so  often  and  so  explicitly 
made  throughout  this  long  drawn  out  litiga- 
tion, upw  which  all  the  eourte  and  all  the  par- 
ties have  acted  and  the  courts  based  their 
Judgments.  Prdlmlnory,  then,  to  any  dlscns- 
sion  of  the  evidence  tending  to  prove  or  dis- 
prove the  suffldoicy  of  sudi  dectiw  uid  re- 
nunciation. It  Is  a  matter  of  grave  interest  to 
determine  how  far  the  privUe^  of  amend- 
ment is  to  be  extended.  The  defendante 
eamestiy  and  rightly  insist  that  plaintiffs 
having  dected  during  an  these  years  to  as- 
sert ^t  said  election  was  in  all  respecte  valid 
and  sufficient,  with  full  knowledge  of  all  the 
facte,  cannot  now  be  aUowed  to  amend  and 
deny,  not  only  a  solemn  admission  of  record, 
but  their  own  affirmative  statement  of  Ite 
auffldency.  without  the  slightest  claim  of  mis- 
take or  Inadvertence  as  to  the  facts.  By  Its 
finding  and  judgment,  the  trial  court  evident- 
ly WAS  of  opinion  that  It  was  too  late  for  the 
plaintiffs  to  deny  the  truth  of  tiielr  own  sol- 
emn avermoitB.  It  is  Intolerable  to  allow  a 
party  to  assert  a  fact  and  maintain  It  at  every 
step  In  a  cause,  until  the  conrt  draws  some 
unfavorable  conclusion  from  the  fact  thus 
conduslvely  established,  and  then  permit  the 
same  par^,  without  any  showing  of  inadvert- 
ence or  mistake  upon  his  part  or  any  fraud 
on  the  part  ot  his  adversary  contributing 
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thereto,  to  deny  his  own  assertion.  To  coun- 
tenance this  practice  would  be  to  mconrafle 
deceit  and  nesUsence.  No  court  in  the  land 
has  set  Its  face  more  sternly  against  such  prac- 
tice than  this  court  In  Beo&leck  v.  Cook, 
110  Mo.  ITS,  19  S.  W.  642,  it  waa  aald,  with 
unanimous  approval,  that  "conrta  at  justice 
cannot  be  trifled  with  In  this  way.  Parties 
litigant  are  not  allowed  to  assume  Inconsist- 
ent positions  in  court;  to  play  fast  and  loose; 
to  blow  hot  and  cold.  Having  elected  to 
adopt  a  certain  cours«>  at  action,  they  will 
be  confined  to  that  course  which  bhey  adopt." 
Bigelow.  Estop.  (5tb  Ed.)  673,  717;  McClan- 
aban  v.  West.  100  Mo.  309,  13  &  W.  674; 
Brown  T.  Brown,  90  Mo.  ISl,  2  S.  W.  398; 
Smiley  r.  CockreU.  92  Mo.  106.  4  S.  W.  443; 
Knoop  T.  Kelscy.  102  Mo.  291.  14  S.  W.  110; 
Tower  t.  Moore,  62  Mo.  118;  Chouteau  r. 
Gibson,  76  Mo.  38;  McGutre  r.  Nugent,  lOA 
Ma  161,  IS  S.  W.  051.  The  rule  requiring 
consistency  of  action  is  not  an  arbitrary  one, 
but  is  grounded  upon  the  nature  of  courts  of 
Justice  "If,"  says  Bigelow  in  his  work  on 
Estoppel,  "parties  in  court  were  permitted  to 
assume  Inconsistent  positions  in  the  trial  of 
their  causes,  the  usefulDees  of  courts  of  jus- 
tice would  In  most  cases  be  paralyzed."  Cer- 
tainly there  can  never  be  an  end  of  litigation 
if,  every  time  a  suitor  is  cast  upon  the 
grounds  assumed  by  himself,  he  may  avoid 
all  the  consequences  thereof  by  flatly  coutra- 
dlcttttg,  without  so  much  as  an  excuse  for  his 
conduct,  all  that  he  bad  alleged.  In  Herm. 
Estop.  I  lOB,  It  Is  said:  "A  party  who  ob- 
tains or  defeats  a  Judgment  by  pleading  or 
representing  a  thing  or  Ju(^ment  in  one  as- 
pect Is  estop[>ed  from  giving  It  another  in  a 
suit  founded  upon  the  same  subject-matter." 
In  Hill's  Adm'r  t.  Huckabee's  Adm'r,  70  A'n. 
183,  the  authorities  are  collected  which  fully 
sustain  Herman's  statement  of  the  principle. 
In  Railroad  Co.  v.  Howard,  13  How.  307,  Mr. 
Justice  Curtis  said:  "It  does  not  carry  the 
estoppel  beyond  what  is  strictly  equitable  to 
hold  that  the  r^resentation  which  defeated 
one  action  on  a  point  of  form  should  sustain 
another  on  a  like  point"  Caldwell  v.  Smith, 
77  Ala.  167.  In  no  case  reported  can  there 
be  found  a  more  glaring  Inconsistency  than 
Is  presented  by  the  cause  of  plaintiffs  in  this 
case.  No  fule  In  appellate  practice  Is  more 
generally  observed  than  that  which  decllnee 
to  permit  a  question  decided  on  one  appeal  to 
be  reargued  on  a  second  appeal  of  the  same 
cause.  While  there  are  exceptions  to  the 
rule,  they  simply  confirm  Its  salutary  charac- 
ter. In  this  case  every  fact  now  before  the 
court  was  before  us  on  the  former  appeal, 
and  we  are  Invited  now  to  overrule  that  de- 
cision by  simply  permitting  the  plaintiffs  to 
deny  the  facts  pleaded  by  themselves  upon 
which  that  opinion  is  based,  and  this  we  de- 
cline to  do.  Plaintiffs  made  their  election 
with  fall  knowledge  of  all  the  facts,  and  the 
courts  and  parties  acted  upon  It,  and  they 
must  abide  by  it,  and,  for  the  purpose  of  this 
discussion,  said  election  was  duly  and  legally  | 


made,  as  asserted  by  plaintiffs  on  the  former 
appeal. 

2.  Having  determined  that  plaintiffs  are 
estopped  to  deny  Mrs.  Tobbeln's  election  and 
renunciation,  it  follows  that  she  became 
thereby  seised  in  fee  simple  of  one-half  of 
the  real  and  personal  estate  of  wttlch  Ilett 
Tobbeln  died  seised  and  possessed,  and  her 
heirs  and  devisees  derive  their  title  to  that 
portion  of  the  lands  to  be  partitioned 
through  her  will,  and  not  through  Dett  Tob- 
bein.  When  Mrs.  Tobbeln  made  her  elec- 
tion, one-half  of  her  husband's  estate  be- 
came hers  absolutely,  unaffected  by  his  will. 
Her  right  of  election  was  paramount  to  his 
right  of  disposition  l>y  will.  The  two  stat- 
utes, the  one  of  dower  and  the  other  of  wills, 
being  in  pari  materia,  must  be  construed  to- 
gether, and  his  right  to  devise  his  property 
be  held  to  be  restricted  by  the  extent  of 
ber  dower  right,  and  his  will  only  operative 
upon  that  portion  which  he  could  devise,  to 
wit  the  one-half  of  his  estate  remaining 
after  her  election  was  duly  made  and  filed, 
claiming  one-half  subject  to  his  debts.  What 
effect  then,  did  her  election  have  upon  the 
legacies  and  devises  to  his  other  devisees 
and  l^atees?  When  this  cause  was  here 
before,  we  held  that  the  undivided  one-half 
remaining  after  election  constituted,  in  the 
contemplation  of  the  law,  all  of  his  estate 
subject  to  his  disposition  by  will;  and  of 
this  remaining  portion  the  Catholic  Church 
of  Lexington  was  entitled  to  one-half,  and 
"the  heirs  and  legal  representatives  of  Cath- 
erine Tobbeln"  one-half,  or,  in  other  words, 
one-fourth  each  of  the  whole  estate  of  which 
Ilett  Tobbeln  died  seised  and  possessed,  and 
the  devisees  of  Mrs.  Tobbeln  to  one-half  of 
the  whole.  Plaintiffs  renew  their  contenUon 
that  Mrs.  Tobbeln's  heirs  and  legal  represen- 
tatives take  nothing  by  the  will  of  Hett  Toli- 
bein,  because  they  say  her  election  absorbs, 
so  to  speak,  the  share  which  Ilett  Tobbeln 
intended  for  them,  and  destroyed  the  par- 
ticular estate  upon  which  their  remainder 
was  based,  and  that,  at  all  events,  the  Cath- 
olic Church  must  receive  its  full  half,  wheth- 
er they  get  any  portion  or  not.  Having  decid- 
ed this  point  adversely  to  this  contention,  In 
this  same  suit  between  these  same  parties, 
according  to  the  practice  in  this  court  we 
might  well  decline  to  discuss  it  further,  and 
we  shall  <;onteut  ourselves  with  reiterating 
the  propoaitions  decided  on  the  former  ap- 
peal. When  Ilett  Tobbeln  executed  his  last 
will  the  law  presumes  that  he  was  advised 
that  he  had  no  power  to  destroy  his  wife's 
dower  rights  without  her  consent  and  we 
must  hold  that  it  was  his  intention  to  devise 
only  tliat  portion  of  his  estate  which  was 
subject  to  his  lawful  disposition  by  will;  that 
Is  to  say,  all  of  his  estate,  subject  to  her 
dower  rights.  Her  election  left  only  half 
of  the  property  of  which  he  died  seised,  but 
that  remaining  half  was  the  whole  of  the 
estate  subject  to  his  wlU.  By  bis  will  he 
gave  ber  a  life  estate  In  tiw  whole,  and  at 
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ha  deatt  to  be  dlrlded  Into  two  equal 
abares.  and  gave  the  CathoUc  Chnrch  one- 
half,  and  "Mrs.  Tobbeln's  heirs  and  repre- 
srataUres"  the  other  half.  The  daim  of 
plaintiffs  that  Mrs.  Tobbeln's  election  ongbt 
not  to  affect  the  half  derlsed  to  the  chnrch 
Is  equally  arailable  to  the  other  derlseea. 
With  eqnal  Justice  they  may  Insist  that  the 
act  of  Mrs.  Tobbeta  should  not  deprive  them 
of  the  portion  devised  to  them  by  nett  Tob- 
beln.  Most  assuredly,  they  can  Insist  that 
Mrs.  Tobbeln's  election  should  not  carve  her 
half  entirely  out  of  the  share  devised  to 
tbem  by  the  testator. 

Plaintiffs  urge  with  great  earnestness  that 
the  Intention  of  nett  Tobbein  was  to  give 
the  chnrch  one-half  subject  to  a  life  estate 
In  his  wife.    So  It  was,  and  his  Intention 
was  equaUy  clear  to  give  the  other  half  to 
her  heirs  and  legal  representatiTea,  upon  the 
termination  of  her  life  or  Interest  therein. 
The  Intention  as  to  the  one  is  no  moredeflnlte 
than  to  the  other,  and  we  can  discover  no 
evidence  of  a  design  to  prefer  one  set  of 
devisees  over  the  other.    Each  was  to  re- 
ceive one-half  nibject  to  her  life  estate. 
But  she  had  the  legal  right  to  reject  this 
mere  life  estate,  and  take  a  fee  simple  In 
half  of  his  estate.    While  her  election  frus- 
trates  his  purpose  to  the  extent  of  the  por^ 
tlon  she  elected  to  take  In  fee,  It  did  not  de- 
stroy the  whole  scheme  of  bis  will,  but  It  Is 
the  duty  of  the  courts  to  effectuate  bis  Inten- 
tion as  far  as  p<wslble  consistent  with  legal 
prbidples.   As  neither  <tf  the  devisees  was 
responsible  for  her  choice,  so  neither  la  to 
be  charged  with  her  action,  which  neither 
the  testator  nor.  ttiey  cordd  prevent,  but 
her  election  did  not  deprive  the  l^tees  of 
all  the  testator  was  authorised  to  devtee. 
Lilly  T.  Menke,  126  Mo.  190.  28  S.  W.  643, 
©94;  1  Bedf.  WUls  (3d  Hd)  429,  notes  21,  23: 
Logan  V.  Logan,  11  Colo.  44,  17  Pac.  99;  Mar- 
Tin  V.  Led  with,  111  111.  144;  Allen  v.  Han- 
nnm,  15  Kan.  626;  In  re  BawUngs'  Estate 
(Iowa)  47  N.  W.  992;  In  re  Cunningham's 
Estate  (Pa.  Sup.)  20  Atl.  714. 

We  find  no  reason  for  changing  the  views 
expressed  when  this  cause  was  here  before. 
The  circuit  court  rendered  Its  Judgment  In 
accordance  with  the  opinion  then  expressed, 
and  Its  Judgment  is  affirmed. 

SHBBWOOD.  BURGESS,  ROBINSON,  and 
BRACE,  JJ.,  concur.  WILLIAMS,  J.,  not 
having  heard  this  cause,  takes  no  part  In 
tbe  decision. 


WOLF  et  al.  V.  BBOWN  et  al. 
(Supreme  (3oart  of  Missouri,  Division  No.  2. 
Feb.  16,  1898.) 
Wills— Rbcobdatios—Dbv  19  E  eb— Estoppsl— Tax 

JODOMBHTB— VaOATIOS. 

LKev.  St  lfi89,  I  8889,  which  provided  that 
a  copy  of  every  wfll  devising  lands  should  be 
retorded  In  the  county  where  the  land  was  sit- 
uated, being  directory  merely,  the  failure  to  re- 


cord a  wHL  devisim;  land  as  f«quired.  does  not 
validate  the  title  of  one  daiminic  by  mesne  con- 
Teyances  from  the  original  purchaser  at  a  tax 
sale  onder  a  judgment  void  t>eoMUse  rendered 
aghast  the  testetor  after  his  death. 

2.  When  the  ordinal  purchaser  at  a  tax  aale 
and  aubseqnent  grantees  took  the  land  without 
knowledge  that  the  tax  judgment  was  void  be- 
cause rendered  acainst  a  dead  person,  who  letl 
a  wiU  devismg  ^e  land,  the  fa*In«  *<>  rewrd 
tbe  wUl,  aHSiniied  by  Rev.  St.  1839.  S  ^«». 
does  not  estop  the  devisees  from  daimiug  title. 

3.  Where  a  petition  to  set  aside  a  tax  Jnd#- 
ment  and  deeds  thereunder  does  not  aver  that 
defendants  were  in  possession,  a  judgment  in 
favor  of  plaintiffs  for  possession  and  ordering 
a  writ  to  unue  is  erroneous. 

Appeal  from  St  Lonls  drciiit  couit;  John 
M.  Wood,  Judge. 

Suit  bj  Theodore  Wolf  and  others  agaliMt 
Lydta  a  Brown  and  others  to  set  aside  a 
tax  Jndgmait  ud  sale  and  deeds  thereun- 
der. From  a  decree  tor  plaintiffs,  d^endast 
Anna  PrDl  wpeala.  Reversed  In  part 

J.  W.  ColUns,  for  appellant  Alfred  A. 
Paxson,  for  respondents. 


BURGESS,  J.  This  is  a  suit  in  equity  by 
plaintiffs,  as  devisees  of  Robert  G.  Stafford, 
deceased,  alias  Thomas  Stafford,  against  the 
defendants,  to  set  aside  a  Judgment  and  the 
sheriff's  sale  of  certain  lota  in  the  city  of  St. 
Louis  for  taxes,  and  deeds  ttirough  which 
defendants  derived  title  under  said  Judg- 
ment and  sale,  on  the  ground  that  at  the 
time  the   Judgment   was   rendered  under 
which  the  lota  were  sold  by  the  sheriff,  and 
for  many  years  prior  thereto,  said  Stafford 
was  dead.    There  was  Judgment  In  favor  of 
plaintiffs,  from  which  the  defendant  Anna 
Prill  alone  appeals.  Robert  G.  Stafford,  alias 
Thomas  Stafford,  bought  the  lots  Involved  In 
this  litigation  from  the  city  of  St  Ixuis  In 
the  year  1854,  where  he  then  lived.  They 
were  then,  and  have  ever  since  been,  unln- 
closed  and  unimproved.    In  IS.'ii)  he  was 
married  to  the  plaintiff  Christina  Stafford, 
who  had  two  minor  children  by  a  former 
husband,  and  who  are  her  co-plaintiffs.  They 
continued  to  reside  In  St  Louis  for  several 
years,  and  then   moved  to  Jones  county. 
Iowa,  where  Stafford  owned  two  tracts  of 
land,  and  while  there  he  made  his  will  in  all 
respects  In  accordance  with  the  laws  of  this 
state.    This  will  was  made  Ju(io  11,  18W. 
By  It  he  devised  the  lots  In  question  to  tht* 
plaintiffs.    Soon  thereafter  he  moved  with 
his  family  back  to  St.  Louis,  where  he  dioil 
on  January  16,  18ftl.    About  three  months 
thereafter  his  widow  and  her  children  movi'd 
back  to  Town,  where  she  had  the  will  pro- 
bated, the  larger  part  of  the  property  owned 
by  the  testator  and  dlsixmed  of  by  the  will 
being  In  that  state.    The  will  was  admitted 
to  probate  In  the  city  of  St  IJouls  on  Feb- 
ruary 19.  1891.    The  title  to  the  land  stood 
on  the  records  of  the  city  of  St.  Louis  in 
the  name  of  Thomas  StnfTord  In  1801,  and 
remained  so  until  June  28.  ISSS.  when  said 
lota  were  sold  and  conveyecl  by  the  sherifT 
of  the  iity  of  St  Louis  to  defendant  Lyd' 
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C.  Brown,  for  $134,  under  and  by  virtue  of 
a  special  writ  of  execution  Issued  to  said 
sheriff  out  of  the  St.  Louis  circuit  court,  up- 
on a  Judgment  rendered  on  a  special  tax  blU 
in  said  court,  wherein  the  city  of  St.  Louis 
was  plaintiff  and  said  Thomas  Stafford  was 
defendant,  and  which  case  was  brought  in 
18S5  by  tbe  dty  of  St  Louis  against  said 
Stafford  upon  a  special  tax  bill  of  $60.f)0, 
Issued  for  benefits  asseased  against  said  lots 
by  commissioners  In  condemnation  proceed- 
ings theretofore  brought  for  the  opening  of 
Missouri  avenue,  on  which  said  lots  are  sit- 
uated.  The  service  of  process  in  tbe  tax 
suit  was  by  publication.  The  judgment  in 
that  case  was  rendered  against  Thomas  Staf- 
ford in  1888,  27  years  after  his  death.  Lydia 
B.  Brown,  after  her  purchase  of  said  lots, 
conveyed  lots  15  and  16  to  one  Daniel  Prince, 
who  by  deed  dated  May  28,  1890,  conveyed 
them  to  the  defendant  Anna  Prill.  Said 
Brown  conveyed  lots  17  and  18  to  the  de- 
fendants Appelmeyer  and  Toung,  by  deeds 
dated.  respectiTely,  December  29.  1890,  and 
January  23,  1891.  It  was  decided  by  this 
rourt  as  early  as  1854  that  a  Judgment 
against  a  person  who  was  dead  at  the  time 
of  the  commencement  of  the  suit  was  void 
(Bollinger  v.  Chouteau.  20  Mo.  80):  and  that 
ruling  has  been  adhered  to  ever  since  (Wll- 
liamB  T.  Hudson,  93  Mo.  624.  6  S.  W.  201; 
Crodey  v.  Hutton,  98  Mo.  190,  11  S.  W.  SIS; 
Graves  v.  Ewart,  99  Mo.  13,  11  S.  W.  i>71: 
Chllders  v.  Schaatz.  120  Mo.  306,  25  S.  W. 
209).  Tbe  Judgment  for  taxes  under  which 
defendants  claim  title  being  void,  LydIa  C. 
Brown  acquired  no  title  by  the  sheriff's  sale, 
and,  of  course,  could  pass  none  to  her  gran- 
tees. But  It  is  contended  that  Anna  Prill 
had  no  notice  of  the  will  at  the  time  of  her 
]>urchase.  which  should  have  been  recorded 
within  six  months  after  Its  probate.  It  is 
true  that  at  the  time  the  Judgment  was  ren- 
dered, and  the  sale  of  the  land  thereafter 
under  said  judgment,  the  statute  provided 
that.  In  all  cases  where  lands  were  devised 
by  last  will,  a  copy  of  such  will  should  be 
recorded  in  the  recorder's  office  In  the  coun- 
ty where  the  land  was  situated,  and,  If  the 
land!  were  situated  In  different  counties, 
then  a  copy  of  socb  will  should  be  recorded 
In  the  recorder's  office  of  each  county  with- 
in six  montbs  after  probate.  Rev.  St.  1879, 
I  3991;  Rev.  St.  1889,  9  8899.  But  this  sec- 
tion Is  simply  directory,  and  does  not  say 
what  shall  be  the  effect  of  a  failure  to  re- 
cord the  will  Id  the  recorder's  office,  and 
how  the  failure  to  record  could  have  in  any 
way  affected  defendants'  rights  we  are  at  a 
luss  to  pi'i'cclve.  They  do  not  claim  title  by 
iir  through  plaintiffs,  either  directly  or  indi- 
rectly, but  do  claim  under  a  void  Judgment 
rendered  against  tbe  testator.  The  will, 
therefore,  has  nothing  whatever  to  do  with 
any  supposed  title  that  defcudunts  may  have 
acquired  under  that  judgment.  Under  such 
circumstances,  It  matters  not  that  the  wlU 
was  not  recorded  in  St.  Louiis  within  the  six 


months  after  Its  probate,  as  required  by 
statute.  Rodney  t.  McLaughlin,  97  Mo.  426, 
9  S.  W.  726.  Tbere  Is  no  estoppel  sufficient- 
ly pleaded  by  defendants,  and,  even  If  there 
was,  there  was  no  evidence  to  support  sucb 
a  plea.  It  cannot  be  claimed  that  Pendants 
were,  or  that  either  of  them  was,  mislead 
or  Induced  to  buy  the  lots  by  reason  of  any 
act,  omission,  or  statement  of  plaintiffs,  other 
than  the  failure  to  record  the  deed  In  the 
recorder's  office  In  the  city  of  St  Louis  be- 
fore the  sheriff's  sale,  and  for  this  the  law 
Imposes  no  penalty,  oor  were  the  defendants 
or  any  of  them  misled  or  induced  to  buy  the 
loto  on  that  account  "The  first  demmt  of 
an  estoppel  by  conduct  Is  that  tbere  most 
have  been  a  false  r^resentatlon  or  oooceal- 
,  ment  of  material  facts  (BIgelow,  Bstop.,  3d 
'  Bd.,  494);  and  this  element  is  wanting  li^ 
:  the  present  case."  Olty  of  St  Louis  t.  Schnl- 
I  enberg  &  B.  Lumber  C!o.,  96  Mo.  018,  12  S. 
W.  248.  The  court  not  only  rendered  Judg- 
ment in  favor  of  plaintiffs  setting  aside  tbe 
judgment  and  sherUTs  sale  thereunder,  as 
w^  also  as  the  sheriff's  deed  to  LydU  C. 
Brown,  and  all  other  conveyances  of  tSe 
'  lota  to  the  defendants,  bat  It  ordered  and 
1  adjudged  that  plaintiffs  recoTer  of  defend* 
!  ants  Adam  Tonng,  Bfatiilas  Aiqielmeyer,  and 
Anna  Prill  possession  of  the  lots  In  suit,  and 
ordered  a  writ  of  possession  In  faror  of 
plaintiffs  for  the  possession  of  the  lots.  In 
rendering  Judgment  In  favor  of  plaintiffs  for 
the  possession  of  the  lots,  and  in  orderii^ 
that  a  writ  of  possession  be  Issued  In  teror 
of  plaintiffs  therefor,  defendant  Prill  con- 
tends that  It  exceeded  Its  Jurisdiction,  and 
I  that  the  Judgment  should,  be  reversed  for 
'  that  reason.  Tbere  was  no  averment  In  the 
petition  that  any  of  the  defendants  were  in 
possession  of  the  lots  at  the  time  of  the 
commencement  of  this  suit  and.  In  the  ab- 
sence of  such  allegation,  there  was  nothing 
uimn  which  to  iwedlcate  that  part  of  tbe 
Judgment  with  respect  to  the  possessfon. 
The  Judgment  Is  therefore  In  that  respect 
clearly  erroneous.  The  result  is  that  so 
much  of  the  Judgment  and  decree  aa  sets 
aside  the  Judgment  and  deeds  to  tbe  lots  is 
affirmed,  but  In  so  tar  as  the  possession  of 
the  lots  Is  adjudged  to  plalntifls,  and  a  writ 
of  possession  ordered  In  their  favor,  It  la  re- 
versed. 

GANTT,  P.  J.,  and  SHERWOOD,  oon 
cnr. 


STATE  ex  rel.  TOWN  OF  KIRKWOOD  v. 

oouxty  court  of  st.  louis 
cx)u>t:y. 

(Supreme  Court  of  Missouri.    Feb.  16,  1893.) 

COXSTITrTlOKAI,  LiW— COOKTT  ROAD  TaX— GlUKTS 
TO  MONlCrPAL  CORrORATIONS — VaWDITT. 

Under  Const  art  4,  {  46,  which  prohibits 
the  fcencral  assembly  from  making  or  authoriz- 
ing any  grant  of  public  money  to  any  municipnl 
corporntion.  Laws  1S97.  pp.  218,  219.  which 
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reqnlre  the  count?  coort  to  draw  warrants, 
and  the  county  treasurer  to  pay  to  such  cities, 
towns,  or  Tillages  within  the  county  as  shall 
make  application,  of  a  proportion  of  the  county 
taxes  levied  and  cfdlected  upon  property  within 
the  limits  of  such  cities,  towns,  and  villages  up- 
on the  roads,  streets,  and  pnUic  highways 
therein,  are  in  conflict  therewith  and  TOid. 

In  banc. 

Petition,  on  the  relation  of  the  town  of  Krrk- 
'ffood,  against  tlie  county  court  of  St.  Louis 
county,  for  a  peremptory  writ  of  mandamus. 
Dented. 

O.  3.  Hndd,  tor  rdator.  F.  A.  Heidorn, 
Zach  J.  Mitchell,  and  John  W.  HcBIhinuey, 
tm  respondent 

BURGESS,  J.  This  is  an  original  proceed- 
ing by  mandamus  to  compel  the  county  court 
of  St  Louis  county  to  draw  a  warrant  on  the 
road  and  bridge  fund  of  said  county,  payable 
to  the  treasurer  of  the  town  of  Klrlcwood,  In 
sold  county,  for  the  sum  of  $218.37,  being  76 
per  cent  of  46  per  cent  of  the  amount  alleged 
to  have  been  collected  by  said  county  during 
the  year  1897,  and  since  the  15th  day  of 
March  of  that  year  and  the  27th  day  of  Sep- 
tember, 1897,  as  county  taxes,  by  the  collector 
of  St.  Louis  county,  upon  property  lying  with- 
in the  corporate  limits  of  the  town  of  Kirk- 
wood,  as  follows:  For  the  year  1807,  $12.^; 
for  the  year  1897,  $63431.  Relator  bases  its 
right  to  a  peremptory  writ  of  mandamus  upon 
an  act  of  the  general  assembly  of  the  state  of 
Missouri  entitled  "An  act  to  amend  article 
four  of  chapter  one  hundred  and  forty  of  the 
Revised  Statutes  of  Missouri  of  1880,  by  add- 
ing Oiereto  a  new  section,  to  be  known  as  sec- 
tion 7903a,  providing  for  the  disposition  of 
moneys  collected  aa  road  taxes  on  real  and  per- 
sonal property  within  Uie  limits  of  incorpo- 
rated citieB,  towns  And  villages."  Approved 
Mardi  16,  1887.  Laws  Mo.  1887.  pp.  218,  219. 
It  reads  as  (bUows: 

"Section  1.  Tliat  article  fotur  of  chapter  one 
hundred  and  forty  of  the  Revised  Statutes  of 
Missouri  of  1888  be  and  the  same  Is  hereby 
amended  by  adding  thereto  a  new  section,  ^ 
be  known  as  section  7903a,  as  follows:  Sec 
7903a.  In  all  counties  subject  to  the  provisions 
of  this  article  wherein  tta^  are  or  may  be  In- 
corporated clUea,  towns  or  Tillages,  and  where- 
in money  shall  be  collected  as  connty  taxes  upon 
property  within  the  limits  of  any  such  city, 
town  or  village,  the  county  court  of  such  county 
shall,  aa  snch  taxes  are  collected  and  as  the 
board  of  aldermen,  city  coimcll,  trustees  or 
other  proper  authorities  of  such  incorporated 
oity,  town  or  village  stiall  make  application 
to  said  court  therefor,  draw  wan*aDt8  upon  the 
county  treasurer,  payable  out  of  the  road  and 
bridge  fund,  to  the  treasurer  of  such  city, 
town  or  village,  for  seventy-five  per  cent,  of  an 
amount  bearing  such  proportion  to  the  entire 
amount  of  the  year's  taxes  so  collected  upon 
said  property  as  the  amount  In  that  year  ap- 
pn^riated  for  road  and  bridge  purpose  shall 
bear  to  the  total  connty  tax  for  that  year;  and 


all  such  sums  so  paid  out  shall  be  expended 
upon  the  roads,  streets  and  public  highways 
of  such  cities,  towns  and  villages  by  the 
proper  corporate  authorities  thereof. 

"Sec.  2.  The  fact  that  the  supreme  court  has 
declared  unconstitutional  the  act  to  amend  sec- 
tion 8653  of  the  Revised  Statutes  of  1889, 
approved  April  1st  1888,  thus  leaving  no  pro- 
vision of  law  tor  refunding  to  lncori>orated 
cities,  towns  and  villages,  the  taxes  collected 
on  property  therein  for  road  and  bridge  pur- 
poses, creates  an  emergency  within  Ox  mean- 
ing of  the  constitution;  and  therefore,  this  act 
shall  take  efTect  and  be  in  fnoe  from  and 
after  Its  pfusage." 

It  fi  alleged  In  the  alternative  writ  and  ad- 
mitted In  respondent's  return  thereto,  that  the 
county  of  St  Lonls  is  subject  to  the  provi- 
sions of  article  4,  c  140,  Rev.  St  1S89;  that 
the  relator  is  an  Incorporated  town,  incorpo- 
rated by  ^>eclal  act  of  the  legislature,  and  is 
within  the  county  of  St  Ixrnla;  that  the 
amonift  of  taxes  collected  upon  pro[>erty  with- 
in the  town  of  Klrkwood  during  the  time 
stated  was  aa  herein  before  stated.  Admit  the 
appUcatkin  of  the  town  of  Klrkwood,  in  proper 
form,  to  the  county  court  for  a  warrant  on 
the  treasury  of  the  county,  payable  to  the 
town  of  Klrkwood,  for  a  proportion  of  the 
road  taxes  collected  on  such  property,  as  pro- 
vided by  law.  Admit  that  the  county  court 
at  the  May  term,  1897,  by  its  proper  order 
of  record  for  that  purpose,  subdividing  a  pro- 
portion of  the  county  revenues,  set  apart  and 
designated  46  per  cent  of  the  total  revenues 
for  the  year  1887  as  the  road  and  bridge  ftmd 
of  said  county.  The  return  then  proceeds  as 
follows;  "And  Cor  further  return,  and  for 
cause  why  said  county  court  should  not  pro- 
ceed to  further  hear  said  application  of  the 
town  of  Klrkwood,  or  to  take  any  proofs  or 
draw  any  warrant  upon  tlie  same.  In  accord- 
ance with  the  mandate  of  said  alternative 
writ,  the  respondent  the  said  connty  court 
and  Its  said  judges,  state  that  said  town  of 
Klrkwood  Is,  and  at  all  times  since  its  Incor- 
poration has  been,  a  municipal  corporation  of 
the  state  of  Missouri;  that  said  taxes  col- 
lected as  aforesaid  were  assessed,  levied,  and 
collected  as  county  revenues  of  the  said  county 
of  St.  Louis,  and  as  such  became  and  are  a 
part  of  the  public  moneys  of  said  county  of 
St.  Lonls  and  of  the  state  of  Missouri;  ttiat  the 
assessments  for  said  taxes  of  1896  and  1897 
were  made  In  the  months  of  June,  1805  and 
1896,  respectively,  and  said  taxes  of  189fi  were 
levied  by  the  said  county  court  and  became 
due  and  payable  in  the  year  1896,  all  prior 
to  the  passage'  of  said  alleged  act  of  the  leg- 
islature of  March  15,  1897,  deslEuated  as  sec- 
tion 7903a;  and  that  prior  to  the  passage  of 
said  act  the  said  taxes,  although  not  yet  col- 
lected, became  and  were  vested  In  the  said 
county  of  St.  Louis  as  a  part  of  the  revenues 
and  public  moneys  of  said  count}-  and  of  the 
stete  of  Missouri;  and  as  the  respondent  the 
said  county  court,  and  the  said  Judges  there- 
of, have  been  and  ai'e  advised  and  verily  be- 
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Ueve,  tbe  aald  countr  court  has  ziot,  and  has 
not  at  any  time  had,  by  law,  any  authority 
to  grant  or  transfer  or  pay  the  said  taxes,  when 
collected,  or  any  part  of  the  same,  to  the  said 
town  of  Kirkwood.  or  to  any  officer  thereof, 
and  it  was  not  Intended  by  the  said  alleged 
act  of  the  legislature  approved  Blarch  16,  1897, 
to  require  the  said  county  court  to  pay  the 
said  taxes  for  the  years  189&  and  1897  to  tbe 
treasurer  of  said  town  of  KIrkwood,  or  to 
draw  any  warrant  In  his  favor  thertfor,  and 
00  far  as  It  was  Intended,  If  at  all  lnt»ided, 
by  said  act,  to  require  said  county  court  to 
pay  said  taxes,  ta  any  taxes  levied  and  ccd- 
lected  as  county  taxes,  to  said  town  treas- 
urer, or  to  draw  any  warrant  therefor  In  his 
favor,  the  said  act  of  March  16.  1807,  was 
and  is  In  violation  of  the  constitution  of  the 
state  of  Missouri.  And  they  further  state  that, 
since  the  passage  of  said  amendatory  art  of 
the  spedal  character  of  said  town  of  Klrk- 
WDod,  special  authority  has  been  t^rea  to  aald 
town,  and  it  has  been  and  Is  made  tlft  duty 
of  said  town  and  its  board  of  trustees.  In  and 
by  tin  ^visions  of  said  amendatory  act,  to 
Rffulate,  grade,  pave,  and  Improve  the  streets 
In  said  town,  and  to  raise  the  revenues  (or 
that  purpose  in  the  manner  designated  and 
provided  in  said  amendatory  act,  and  that  as 
said  respondent,  the  said  county  court,  and 
the  said  Judges  thereof,  hSTO  beoi  and  are 
advised  and  vrally  believe,  tiie  said  county 
court  has  not,  and  has  not  at  any  time  had, 
any  antfaority  to  assess  or  coUect  In  said  town, 
or  upon  or  from  the  property  or  Inhabitants 
thereof,  any  taxes  or  rerennes  tot  0»  porpraes 
of  aald  town,  or  to  be  expended  upon  the 
roads,  streets,  ox  highways  of  said  town;  and 
It  was  and  is  not  intended  by  said  aUeged  act 
of  Qie  legislature  proved  Mandk  16,  1897, 
to  require  said  county  court  to  levy  or  collect 
any  taxes  In  said  town  of  Klrkwood,  opon  w 
ttom  the  property  or  Inhabitants  thereof,  for 
said  purposes,  or  to  be  so  expoided  upon  roads, 
sbreets,  or  highways,  or  to  pay  any  taxes  so 
levied  or  collected  over  to  the  treasurer  of 
said  town  of  Khrkwood.  to  be  so  expended  by 
hhn;  and  so  far  as  it  -Was  hitended.  If  at  all 
intended,  by  said  alleged  act  apiKOved  Blafdi 
15,  1807.  to  require  said  county  court  to  levy 
or  collect  taxes  in  stid  town  of  Klricwood;  or 
from  or  upon  the  Inhabitants  of  property  thoe* 
in,  for  the  purpose  of  expending  the  same  upon 
the  roads,  streets,  or  highways  of  said  town, 
or  to  pay  the  same  to  the  town  treasurer  of 
said  town  to  Iw  so  expended,  the  said  act  was 
and  Is  lu  violation  of  ttie  constitution  of  the 
state  of  Missouri/' 

Itelator  insists  tiut  a  peremptory  writ 
should  go,  notwithstanding  the  return.  The 
vital  question  Involved  In  this  litigation  is 
with  respect  to  the  constitutionality  of  the 
act  of  the  legislature  under  which  the  right 
to  the  peremptory  writ  of  mandamus  Is 
claimed  by  relator.  It  is  contended  by  re- 
spondeat that  the  act  Is  unctmsUtutlonal  and 
in  violation  of  section  46,  art.  4,  of  the  con- 
stitution of  Missouri  which  prohibits  the  gen- 


eral assemMy  from  making  any  grant,  or 
from  autborfslng  the  making  of  any  grant,  of 
public  money,  or  thing  of  value,  "to  any  In- 
dlvidfuU.  association  of  Individuals,  municipal 
or  other  corporation  whatsoever."  If  tbe  act 
bi  question  can  be  sustained,  it  must  be  upon 
the  ground  that  the  appropriation  of  the  mon- 
ey collected  as  county  taxes  upon  iHXqiarty 
within  the  town  of  Klrkwood  for  the  purpose 
of  improving  and  keying  in  repair  Its  streets 
was  not  a  gift  or  grant,  but  was  simply  ap- 
plying It  to  the  purposes,  in  part,  for  which 
the  taxes  were  assessed  and  collected;  other- 
wise, the  act,  in  granting  the  money  thus  de- 
rived to  be  paid  out  and  expended  upon  the 
roads,  streete,  and  puUlc  highways  of  cities, 
towns,  and  villages,  is  in  conflict  witb  the 
provision  of  the  constitution  quoted.  By  the 
charter  of  tbe  town  of  Klrkwood  (Acts  Gen. 
Assem.  1864-65,.  p.  416,  and  Acts  1868,  p. 
124),  the  duty  Is  Imposed  i^on  the  town  of 
keeping  Its  streets  In  r^alr;  and  In  case  In- 
Jury  be  sustained  by  any  person  1^  reason  of 
its  failure  to  do  so.  without  teult  upon  bis 
part,  the  town  will  be  held  to  respond  In 
damages.  Tritz  v.  City  of  Kansas.  84  Mo. 
632;  Walker  v.  Kansas  City,  99  Mo.  647,  12 
&  W.  804;  Roe  v.  Kansas  City,  100  Mo.  190. 
18  8.  W.  404;  Gobis  v.  City  of  Moberly,  127 
Mo.  116,  28  8.  W.  985;  Meiners  v.  Olty  of  St. 
Louis,  130  Mo.  274,  32  3.  W.  637.  It  Is  not  so 
with  respect  to  counties,  which  are  held  to 
be  a  territorial  subdivision  of  tbe  state,  and 
quasi  corporations,  only,  and  not  revonriUe 
for  Injuries  sustained  by  persons  because  of 
defects  in  their  highways.  Reardon  v.  St. 
Louis  Co.,  86  Mo.  666;  Clark  v.  Adair  Co., 
79  Mo.  636;  Swlneford  v.  Franklin  Co..  73 
Mo.  279;  Pundman  v.  St  Charles  Co.,  110  Mo. 
684.  19  S.  W.  738.  By  section  7668,  Rev. 
St  1889.  it  Is  made  the  duty  of  the  ooonty 
courts  of  each  county  at  the  May  term  every 
year  to  ^n^roprtate  and  subdivide  all  the  ler- 
ennes  collected  and  to  be  collected  tor  tbe 
purposes  named  In  that  section,  among  which 
Is  to  appropriate  "a  sum  snffldoit  tar  the  pi^^ 
ment  of  all  necessary  expenses  for  the  build- 
ing and  repatehig  of  roads,  including  tbe  pay 
of  road  overseers  ot  sn<Ai  oonnQr."  This  fund 
can  only  be  applied  to  the  bonding  and  repair- 
ing of  nods  In  tbe  conntles,  outside  of  taioor* 
porated  cities,  towns,  and  villages;  tar  the 
obvious  reason  that  such  cities,  towns,  and 
villages  are  required  by  law  to  malntabi  their 
streets,  and  the  counties  have  no  control 
whatever  over  them.  And  to  enaUe  audi 
cities,  towns^  and  vlQages  to  keep  up  tbeir 
streets,  they  have  the  power  to  levy  and  col- 
lect taxes,  and  to  appropriate  moneys  for  that 
pui^rase.  In  all  of  their  municipal  and  gov- 
ernmental affairs  they  act  Independently  of 
tbe  counties  in  which  th^  are  located.  So, 
with  respect  to  tbe  counties,  they  bave  om- 
trol,  through  their  proper  offlem,  of  the  road 
fund  set  apart  for  building  and  repairing 
roads.  While  by  the  act  In  question  It  Is 
made  the  duty  of  the  proper  corporate  au- 
thorities of  dUes,  towns,  and  villages  to  «z- 

Digitized  by  Google 


Mo.) 


Sa;AX£  V.  HENDEKSON. 


787 


peod  upon  their  roads,  streets,  and  public 
highwaTs  the  mon^s  obtained  by  them  from 
the  county  court  under  the  piovlsions  of  the 
act,  no  condition  Is  Imposed  in  the  first  place 
to  their  right  to  the  money.  They  are  en- 
titled to  it,  if  at  all,  absolutely  and  uncondi- 
tionally. When  the  county  taxes  are  col- 
lected, and  the  money  paid  In  to  the  county 
treasury,  It  becomes  public  money;  and  the 
act  of  the  legislature  which  authorizes  the 
appropriation  of  any  part  of  it  to  be  expended 
upon  the  roads,  streets,  and  public  highways 
of  Incorporated  cities,  towns,  and  TtUages,  In 
which  counties  have  no  concern  or  control.  Is 
a  gift  or  grant,  within  the  meaning  of  that 
proTlslon  of  the  constitution  quoted,  to  such 
city,  town,  or  village.  State  t.  Selbert,  123 
Mo.  42i,  24  S.  W.  750,  and  27  S.  W.  624,  does 
not  axmounce  a  contrary  rule.  In  that  case 
the  legislature,  by  an  act  approved  April  1, 
1803,  provided  that  there  should  be  paid  by 
the  state  auditor,  out  of  the  general  reve- 
nues of  the  state,  on  the  application  of  the 
city  of  St  Louis,  the  sum  of  $50,000  annually 
towards  the  support  of  the  Insane  asylum  of 
that  city.  The  payment  was  resisted  upon 
the  ground  that  the  act  was  in  conflict  with 
that  clause  of  the  constitution  quoted.  But 
it  was  held  by  a  divided  court  that  an  appro- 
priation for  the  support  of  the  indigent  Insane 
in  the  insane  asylum  of  the  city  of  St.  Louis, 
who  belong  to  the  state  outside  of  the  city, 
was  not  unconstltutioDal,  though  such  Insane 
asylum  Is  a  private  Institution  of  such  city, 
and  is  not  one  of  the  state  eleemosynary  In- 
Btltutlona.  That  cause  we  do  not  think  nec- 
essarily in  conflict  with  what  has  been  said  In 
the  case  In  hand.  It  turned  principally  upon 
the  duty  of  the  state  to  take  care  of  Its  In- 
digent insane,  whether  they  be  In  Its  public 
institutions  or  In  private  asylums.  In  this 
case  the  act  of  the  legislature  authorizes  the 
appropriation  of  a  part  of  the  public  moneys 
of  the  counties  to  an  entirely  different  pur- 
pose from  that  for  which  the  fund  was  re- 
quired to  be  set  apart,  and  for  purposes  of  Im- 
proving roads  and  streets  over  which  the 
county  court  has  no  control.  The  cose  of 
City  of  Hannibal  v.  Marlon  Co.,  69  Mo.  571, 
was  an  action  brought  by  the  city  of  Hanni- 
bal against  the  county  of  Marlon,  In  which 
the  city  is  situated,  to  recover  from  the  coun- 
ty taxes  collected  from  the  citizens  of  Hanni- 
bal for  bridges,  roads,  and  the  support  of  the 
poor  In  tile  county  outside  of  the  city,  the 
burden  of  supporting  their  own  poor  and 
building  their  own  bridges  having  been  al- 
ready Imposed  on  the  city;  and  It  was  held 
that  the  legislature  had  full  power  to  direct 
what  should  be  done  with  the  taxes  levied 
and  collected  from  any  county.  But  the  act 
of  the  legislature  passed  upon  In  that  case 
was  not  considered  with  respect  to  section  46, 
art.  4,  of  the  constitution,  supra,  and  cannot 
be  considered  as  controlling  authority  In  the 
case  in  hand.  Our  conclusion  Is  that  the 
act  of  the  legislature  hi  question  Is  In  conflict 
with  the  constitution  of  this  stat^  and  void. 
44  8.W.-47 


The  conclusion  reached  rendera  it  nnnece»- 
sary  to  pass  upon  other  points  raised  by  coun- 
sel in  their  briefs.  From  what  has  been  said, 
tt  follows  that  the  peremptory  irrtt  ■boaU 
be  denied. 

GANTT,  C.  J.,  and  8HEKWOOD,  BRAOB, 
and  ROBINSON*  JJ^  concur.  WILLIAMS, 
J.,  not  Bitting. 


STATE  ex  rel.  OALLAWAT  OOUNTT  t. 

HENDERSON  et  al. 
(Supreme  Court  of  Mlsaouri,  Division  N«.  2. 

Feb.  16, 1888.) 
Cliexb  of  Codbt — Faui  Rcport — Liabiutt. 
Hie  fact  tiiat  the  county  court  had  not  ot- 
dered  a  derk  of  court  to  pay  to  the  conuty  the 
excess  fees  coming  to  it,  as  ascertained  from 
the  clerk's  qnarterly  report,  as  required 
Rev.  St.  1879,  S  5626,  does  not  preclude  ^n  ac- 
tion on  the  clerk's  bond,  where  ne  had  made  a 
false  report. 

A[^al  from  circuit  court,  Callaway  comrty; 
John  A.  Hockaday,  Judge. 

Action  by  the  state,  on  the  relation  of  Calla- 
way county,  against  James  D.  Henderson  and 
others.  Judgment  toi  d«£aidantB,  and  idala- 
tiff  an)eals.  Reversed. 

David  H.  Harris  and  N.  D.  'DiumioDd,  fbr 
appellant  I.  W.  Boulware,  T.  B.  Taylor,  and 
D.  P.  Bailey,  for  respondents. 

BURGESS,  J.  Defendant  Hendersou  was 
clerk  of  the  county  court  of  Callaway  county 
for  two  successive  terms,  to  wit  ftom  Jas- 
uaiy,  1883,  to  January,  1891.  and  this  is  an 
action  against  him  and  his  sureties  on  his  offi- 
cial bond  for  the  second  term,  approved  De- 
cember 6,  1886,  for  breaches  of  the  bond  al- 
leged to  have  been  committed  during  that  tlma 
Defendants  Interposed  a  demurrer  to  the  peti- 
tion, which  was  sustained.  Plaintiff  then  took 
a  nonsuit  with  leave  to  move  to  set  the  same 
aside.  Plalntifr  tben  filed  its  motion  to  set 
aside  the  Judgment  of  nonsuit,  which  was  over- 
ruled, and  It  saved  Its  exceptions,  and  brings 
the  case  to  this  court  by  appeal  for  review. 

The  breaches  of  the  bond,  assigned  in  three 
separate  counts  of  the  petition,  are  as  follows: 
"First  That  for  the  year  1887  he  made  false 
quarterly  returns  of  the  fees  received  him 
as  aald  clerk  for  said  year,  which  said  returns 
shows  that  he  received  for  said  year  only  the 
sum  of  ^  hundred  and  elghty-one  dollars  and 
fifteen  cents,  whereas  he  received  for  saM  year 
the  sum  of  three  thousand  three  hundred  and 
forty-three  dollars  and  fifty-one  cents  ($3,343.- 
61).  That  he  failed  to  give  the  name  of  his 
deputy,  and  the  amount  he  paid  him,  whereas 
for  said  year  he  had  J.  W.  Overton  employed, 
and  paid  him  |900.  That  by  reason  of  the 
false  returns  made  by  him  for  said  year  he  pre- 
vented the  county  court  from  knowing  that  he 
had  any  money  of  the  county  In  his  hands,  and 
from  making  an  order  for  him  to  pay  the  same 
Into  the  county  treasury.  Ibat  for  said  year 
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be  tailed  to  make  any  anmul  settiement  with 
the  ooniit7  oonrt  of  the  tees  received  him, 
or  to  Bbow  any  ezcest  of  fees  over  the  amount 
he  «u  aUowad  to  retsln,  whoeas  for  said 
year  he  lecetTed  of  fees,  orer  Otm 

ainoant  he  was  allowed  to  retain  for  himself 
niKl  the  amount  he  actual^  paid  his  deimtr, 
the  stun  of  $048.51,  irtiidi  said  snm  was  money 
uf  the  county  which  he  failed  to  pay  Into  the 
county  treasury  as  required  hy  law  to  do,  but 
conrerted  the  same  to  his  own  use,  to  the  dam- 
age  of  the  said  county  hi  the  said  sum  of  nine 
hundred  and  forty-three  doUan  and  fifty-one 
cents.  Second.  That  tar  the  year  1888  he  made 
fiUae  qnarterly  returns  of  the  fees  received  Ytj 
him  as  said  derk  for  said  year,  which  said  re- 
turns show  that  he  recetred  Cur  said  year  on^ 
the  sum  of  $M.40,  whereas  be  received  for  said 
year  the  sum  of  $8,200.84.  That  he  failed  to 
give  the  name  of  his  deputy,  and  the  amount 
he  paid  him,  whereas  ft»  said  year  lie  had  J. 
W.  Overton  aUd  D.  D.  Fwd  enqjloyed,  and  paid 
them  $83a  Hut  his  false  returns  tor  said 
yL>ar  he  concealed  txtm  the  county  court  the 
amount  of  money  in  his  hands  belonffing  to  the 
county,  and  prevented  the  court  from  making 
an  order  tkir  him  to  pay  tlie  same  into  the  coun- 
ty treasury.  That  fbr  said  year  he  failed  to 
make  any  annual  settlement  with  the  county 
court  of  the  fees  received  hj  him,  or  to  show 
any  excess  at  fees  over  the  amount  he  was 
allowed  to  retain,  whereas  for  said  year  he  re- 
ceived of  Hurplns  fees,  over  the  amount  he  was 
allowed  to  retain  for  himself  and  the  amount 
he  actually  paid  his  depuQr,  the  sum  of  $060.31; 
which  said  snm  was  money  o£  the  county  which 
he  failed  to  pay  into  the  county  treastuy  aa  re- 
quired by  la^  to  do,  but  converted  the  same  to 
his  own  use,  to  the  damage  of  the  said  county 
in  said  sum  of  $060.34.  together  with  hiwful  In- 
terest thereon  frcan  Jan.  1, 1880,  to  day  of  Judg- 
ment Third.  That  for  the  year  1880  he  made 
false  quarterly  retoma  of  the  fee^  received  by 
him  as  said  clerk  for  said  year,  which  said  re- 
turns show  tiutt  be  received  for  said  year  only 
the  snm  of  $2,165.00.  whoeas  he  received  for 
said  year  the  snm  of  $8,175.06.  That  be  failed 
to  give  the  name  of  his  deputy  and  the  amount 
he  paid  him,  whereas  for  said  year  be  tiad  D. 
I>.  Ford  and  J.  M.  Bryan  'employed,  and  paid 
th^  $620.  That  by  his  false  returns  for  said 
yar  he  concealed  from  the  county  court  the 
amount  of  money  In  his  bands  belonging  to  fbe 
tnimty,  and  prevented  the  court  from  making 
an  order  for  him  to  pay  the  name  Into  the  coun- 
ty treasury.  TtiaX  for  aaM  year  be  failed  to 
make  any  annual  tfetUonent  with  the  county 
court  ot  the  fees  received  by  him,  or  to  show 
any  excess  of  fees  orer  the  amotmt  he  was  al- 
lowed to  retain,  whereas  for  said  year  be  re- 
ceived, of  surplus  fees  over  Oie  amount  he  was 
allowed  to  retahi  for  himself  and  the  amount  be 
actually  paid  bis  deputies,  the  snm  of  $1,153.96, 
wUch  said  sum  was  money  of  the  county  wbldi 
he  billed  to  pay  into  the  coimty  treasury  as  re- 
quired by  law  to  do.  but  he  converted  the 
same  to  his  own  use,  to  the  damage  of  said 
count}  of  OaUaway  in  the  said  sum  of  eleven 


hundred  and  flfly-flve  dollun  and  nlnety-«lx 
cents,  together  with  lawful  Interest  tbmou 
frun  Jan.  1,  1800.  to  day  <tf  Judgment."  The 
demurrer,  leaving  o9  the  tocmal  parts,  was  as 
fUlowa:  "Now  comes  defendant,  and  demnrs  to 
plalnturs  peUtloa  «  the  ground  Oiat  It  doea 
not  state  flMts  saffldsnt  to  constitute  a  cause 
of  action.  In  tUs:  That  ttie  statute  reqnlTes 
that  the  derk  of  the  county  court  shall  make 
returns  quarterly  to  (te  county  eoort  at  an  fees 
received  by  htan  to  date  oC  return,  from  whom 
received,  and  for  what  services,  giving  the 
amount  of  each  fee  recdved,  and  <^  the  salaries 
by  blm  actually  paid  to  bis  duties  or  assist- 
ants, stotlng  tbe  same  m  detail,  and  TorlCrtug 
them  by  his  al&davit:  and  that  the  county 
court  shall  at  eaidt  r^ntar  sesrion  examine 
sodi  statonent,  and  may  examine  any  person  as 
to  the  truth  of  tbe  same,  and  allow  all  neces- 
sai7  clerk  or  deputy  bb«,"  etc.,  "and.  If  there 
be  an  amount  atin  In  the  hands  of  the  derk 
exceeding  the  amount  allowed  to  be  retataied 
by  the  said  clerk,  the  court  shall  ascertain  fbe 
amount  of  such  excess."  ete.,  "and  make  an 
order  directing  such  clerk  to  pay  the  amount 
80  ascolalned  Into  the  comity  treasury;  and. 
If  the  said  clerk  shall  fall  to  pay  the  amount 
of  money  so  ordered  to  be  paid  Into  the  oonnt}- 
treasury,  and  file  a  receipt  IhentoT,  within  the 
said  fifteen  d.iys,  the  county  court  shall  Imme- 
diately cause  suit  to  be  brought  on  the  offldal 
bond  for  such  amount  of  money.  That  said 
petition  does  not  state  that  the  county  court 
had  any  settlement  with  tbe  said  Jas.  D.  Hen- 
derson, said  county  derk.  niat  any  excess, 
over  and  above  the  amount  allowed  by  law  to 
said  cleti£,  was  fotmd  due  from  said  derk  to 
the  county  of  QUIaway.  and  tliat  no  order  was 
made  at  any  of  the  quarterly  setdanents  re- 
quiring said  clerk  to  pay  over  tbe  excess  to 
which  he  was  entitled  Into  the  county  treasury. 
That  said  petition  does  not  state  that  the  said 
Henderson  failed  to  comply  with  the  said  order, 
or  that  any  sudi  order  was  made,  and  that  ato* 
Bult  was  brought  Immediately  upon  tbe  sahl 
clerk's  official  bondl  That  these  requIremsiL'^ 
of  the  statutes  are  condlti<nB  precedent  to  tho 
said  Henderson's  being  to  default  and  to  the 
bringing  of  tills  suit" 

By  the  provisions  of  section  6626,  Bev.  St. 
1879,  which  was  In  force  at  the  tune  of  the 
execution  of  the  lx>Dd  sued  upon,  every  derk 
of  a  court  of  record  Is  requhred  to  make  re- 
turn quarterly  to  the  county  court  of  all  fees 
by  him  received  to  date  of  return,  from  whom 
received,  and  for  what  services,  glvtog  the 
amount  of  each  fee  received,  and  of  the  sal- 
aries by  him  actually  paid  to  his  deputies  or 
assistants,  stating  the  same  In  detail,  and 
verifying  the  same  by  his  affidavit.  It  also 
requires  the  county  court,  at  each  regular 
session,  to  examine  such  statement;  and  there 
Is  conferred  upon  It  the  power  to  examine 
any  person  as  to  tbe  truth  of  the  same,  and 
to  allow  all  necessary  derk  or  deputy  hire, 
not  exceeding  the  amount  allowed  for  such 
deputies  and  assistants,  and  to  deduct  tbe 
same  from  the  aggregate  antount  received  by 
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the  clerk,  and.  If  there  be  an  amount  still  In 
the  bandB  of  the  clerk  exceeding  the  aums 
thus  deducted,  to  ascertain  the  amount  of 
such  excess,  and  to  make  an  order  directing 
such  clerk  to  pay  the  amount  so  ascertained 
Into  the  county  treasury  of  such  county. 
There  is  no  arerment  In  the  petition  showing 
that  the  county  court  of  Callaway  county 
complied  with  the  prorlsiona  of  the  statute, 
which  require  such  courts  to  ascertain  the 
unount  of  the  excess,  etc.,  and  make  an  or- 
der directing  such  clerk  to  pay  the  amount 
so  ascertained  In  the  county  treasury..  This 
was  held  In  the  case  of  State  v.  Dent,  121 
Mo.  162,  25  S.  W.  924,  to  be  a  condition 
precedent  to  the  lnstltutk>n  of  a  suit  on  the 
bond  of  a  county  clerk  for  failure  to  pay  into 
the  county  treasury  moneys  collected  by  him 
during  his  term  of  office  In  excess  of  the 
amount  which  he  Is  authorized  by  law  to  re- 
tain. But  this  case  differs  from  that  In  this: 
In  that  case  the  clerk  made  correct  state- 
ments of  the  fees  received  by  blm,  as  re- 
quired by  statute,  and  it  was  not  claimed 
that  he  was  guilty  of  any  ^ud  or  deceit  In 
falling  to  report  fees  received  by  hhn,  or  the 
amount  paid  oat  by  him  for  deputy  hire; 
while  in  the  case  at  bar  the  petition  charges 
that  wliile  Henderson  filed  quarterly  state- 
ments verified  by  affidavit,  giving  some  of 
the  fees  received  by  him,  he  omitted  from 
such  statements  sufficient  amounts  to  keep 
the  sum  total  within  the  amount  of  his  salary, 
and  that  be  failed  to  show  the  amount  he 
paid  his  deputy.  It  is  contended  by  plaintiff 
that,  without  these  facts,  the  ooun^  court 
could  not  pass  upon  the  fees  reported,  and 
that,  if  no  excess  of  the  clerk's  fees  over  his 
salary  was  reported  by  him,  it  was  Impossi- 
ble for  the  court  to  comply  with  the  conditi(Hi 
precedent  to  a  suit  on  the  bond,  and  make 
an  order  on  the  clerk  to  pay  over  a  surplus 
tlmt  does  not  appear  from  the  report  Itself. 
But  we  are  not  prepared  to  concur  in  this 
view  of  the  case.  Among  the  duties  imposed 
upon  Henderson,  as  clerk,  was  to  make  cor- 
rect return  quarterly  to  the  county  court  of 
all  fees  received  by  him,  from  whom  re- 
ceived, and  amount  paid  for  deputy  hire,  and, 
In  falling  to  so  do,  he  committed  breaches  of 
bis  bond  which  are  properly  alleged  in  the  pe- 
tition. 

As  to  the  fees  correctly  reported,  the  action 
of  the  county  court  Is  final,  but  as  to  those 
received  the  derk,  and  not  reported  at  all, 
it  cannot  be  siUd  that  they  were  acted  upon 
by  that  tribunal.  The  case,  as  shown  by  the 
facts  alleged  In  the  petition,  and  which  stand 
confessed  by  the  demurrer,  is  clearly  within 
the  rule  announced  in  Callaway  Co.  v.  Hen- 
derson (Mo.  Sup.)  41  S.  W.  241,  Id  which  It 
is  said:  "The  clerk  omitted  to  make  the  re- 
turns required  of  him,  and  the  court  neglect- 
ed to  require  the  returns  to  be  made,  or  to 
determine  from  what  was  within  Its  knowl- 
edge, or  appeared  upon  record,  the  amount 
of  compensation  received  by  the  clerk,  to  al- 
low the  amounts  paid  to  deputies  and  assist* 


ants,  within  the  limitations  provided  by  law, 
and  order  the  excess,  If  any,  above  the  amount 
the  clerk  was  entitled  to  retain,  paid  Into  the 
county  treasury.  Neither  the  clerk  nor  the 
court  having  performed  the  duty  required  of 
them,  the  excess  Is  held  by  the  former  to  the 
use  of  the  county,  and  may  be  recovered  by 
an  action  at  law.  If  not  barred  by  the  stat- 
ute of  limitation  or  otherwise.  It  can  make 
no  difference  whether  the  omissions  were  the 
result  of  misconstruction  of  the  law,  mere 
neglect  of  a  known  duty,  or  wQlfuI  miscon- 
duct The  law  was  not  complied  with,  and 
no  settlement  was  made  which  can  conclude 
either  party  beyond  the  matters  actually  pass- 
ed upon.  The  court  does  not  determine  that 
there  was  no  excess.  The  partial  returns 
made  by  the  clerk,  and  approved  by  the  court, 
do  not  stand  in  the  way  of  an  action  at  law 
for  money  had  and  received  to  the  use  of 
the  county;  for  they  only  cover  a  certain 
class  of  fees,  and  were  so  understood  by  both 
the  clerk  and  the  court  The  correctness  of 
ttie  reports  made  is  not  disputed,  and  the 
court  only  approved  the  returns  as  made." 
The  petition  alleges  that  the  county  court  on 
the  28th  day  of  December.  1891,  made  an  or- 
der of  record  directing  the  prosecuting  attor- 
ney of  the  county  to  bring  suit  against  Hen- 
derson and  his  bondsmen  to  recover  the 
amount  of  the  exc^  of  fees  retained  by  him, 
and  that  this  suit  was  brought  In  pursuance 
of  that  order.  Our  conclusion  is  that  the  de- 
murrer was  not  well  taken,  and  should  have 
been  overruled.  For  these  considerations  we 
reverse  the  judgment,  and  remand  the  cause. 

OANTT,  P.  J.,  and  3H&BWOOD,  con- 
car. 


STATE!  ex  rel.  PATTON  et  al.  t.  GATES, 
Circuit  Judge. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  23. 1898.) 

APPBALB— JUHtSDICTlOH— EmoT  OF  OSDSR  Ab> 
LOWING  APPBAI.  — RBOOOXIZIMOS  — 

Stat  ov  Bxkcotioh. 
Under  Rev.  St.  1889,  {  2246,  as  amended 
by  Acts  1891,  p.  70.  and  Acts  1896,  p.  91,  an- 
tboriziug  an  appeal  from  any  order  granting  a 
new  trial  in  any  cMI  cause;  and  section  2^19, 
declaring  that  the  recognizance  therein  pro- 
vided for  shall  have  the  effect  to  stay  execution 
pen^Qg  the  appeal,— the  order  granting  sudi 
appeal  suspended  all  further  exercise  of  judicial 
functions  in  such  cause  by  the  court  below,  and 
transferred  the  jurisdiction  thereof  to  the  appel- 
late court,  until  the  determination  of  such  ap- 
peal, though  no  such  recognizance  was  given; 
and  therefore  a  motion  for  a  trial  of  such  cause, 
notwithstanding  such  appeal,  was  properly  over- 
ruled. 

Petition  in  the  name  of  the  state,  at  the  rela- 
tion and  to  the  use  of  Verne  Fatten  and  oth- 
ei-8,  by  Frank  S.  Patton,  their  next  friend,  for 
a  writ  of  mandamus  to  Edward  P.  Gates,  as 
Judge  of  division  No.  3  of  the  drcult  court  of 
Jackson  county,  requiring  him  to  try  a  certain 
cause  notwithstanding  a  pending  iq;>peal  there- 
in. Writ  denied. 
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Botsford,  Deatberage  &  Young,  J.  M:.  Cleary, 
and  Brown,  Hadley  &  Swift,  for  relators. 
Lathnqjt,  Mcrrow,  Fox  &  Uoore,  for  respcmd- 

BRACB.  P.  J.  On  the  26tb  ot  December, 
1895,  the  relators  brought  an  action  In  the  dr- 
cuit  court  of  Jackson  county,  at  Kansas  City, 
against  the  Grand  Avenue  Hotd  Company,  to 
recover  damages  for  the  death  of  their  father, 
Fred  0.  Fatton,  who  waa  killed  on  the  27th  of 
Deceml>er,  18M,  while  in  the  service  of  said 
company,  operating  Its  boiler  and  furnace,  by 
the  explosion  thereof.  The  cause  coming  on 
for  trial  at  the  April  term,  1806,  of  said  court, 
before  division  No.  3  thereof,  after  hearing  all 
the  evidence  the  court  Instructed  the  Jury  to 
return  a  verdict  for  the  defendant  company, 
which  was  accordingly  done.  Thereupon  the 
piaindfTs  In  due  dme  flled  their  motton  for  a 
new  trial,  which,  coming  on  to  be  heard  at  the 
October  term,  1896,  was  sustained,  on  the 
ground  tiiat  the  coTirt  erred  in  instructing  the 
Jury  to  return  a  verdict  for  said  defendant 
company.  Thereupon  the  hotel  cunpany,  in 
due  form,  took  an  appeal  to  this  court  from  said 
order  of  the  circuit  cotirt  granting  «  new  trial. 
Afterwards,  at  the  April  term,  1897,  of  said 
circuit  court,  the  plaintiffB  (relators  herein) 
applied  to  the  respondent,  as  Judge  of  said 
court,  presiding  In  division  No.  3,  by  motion, 
for  a  trial  of  said  cause  notwithstanding  the 
appeal,  which  motion  was  then  and  there  over- 
ruled  and  refused.  Afterwards  application  by 
petition  flled  on  the  26th  of  June,  1897,  vras 
made  to  this  court  by  relators  for  a  writ  of 
mandamus  requiring  the  respondent  to  proceed 
with  the  trial  of  said  cause  notwithstanding 
said  appeal,  on  the  ground  that,  no  appeal  bond 
having  be^  given  on  said  ai^Kal,  such  pro- 
ceeding was  not  thereby  stayed.  To  the  peti- 
tion re^ndent  appeared,  waived  issue  o£  alter- 
native  writ,  and  made  return  setting  up  the 
facts  aforesaid,  and  admitting  that  no  bond 
was  given  on  said  appeal,  as  alleged  in  the  pe- 
tition. Thereupon  the  relators  filed  two  mo- 
tions: First,  to  strike  out  a  part  of  the  return; 
and,  second,  for  a  peremptcvy  writ  iQMin  tlie 
facts  stated  in  the  petition. 

1.  That  part  of  the  return  "to  which  the  mo- 
tion to  strike  out  is  directed  consists  simply  of 
the  remarks  made  by  the  Judge  pre^ding  In 
dlvialcm  No.  3,  in  explanation  and  support  of 
his  action  tn  sustaining  the  motion  for  a  new 
trial;  and,  being  Impertinent  to  the  real  issue 
tendered  by  the  ratnm,  that  motion  will  be  sus- 
tained. 

2.  The  question  raised  by  the  second  motion 
Is  whether,  under  the  statute,  an  appeal  from 
an  order  of  the  circuit  court  granting  a  new 
trial  without  bond  stays  the  trial  of  the  cause 
In  &e  circuit  court,  pniding  such  amieal  In  tike 
aiH)eIlate  court. 

1^  the  statute  goreming  fiw  case  It  Is  pro- 
vided as  follows: 

"Sec.  2246.  Any  party  to  a  suit  aggrieved  by 
any  Judgment  of  any  circuit  court  in  any  dvll 
cause  from  whl(di  an  sot  prohlbUad 


by  the  constitution,  may  take  his  appeal  to  a 
court  having  appellate  Jurisdiction  from  any 
order  granting  a  new  trial,  or  in  arrest  of  judg- 
ment, or  order  refuting  to  revoke,  modlQ'  or 
change  an  Interiocutory  order  ^^intlng  a  re- 
ceiver or  recdvera,  or  dissolving  an  injunctioii. 
or  from  any  Interlocutory  Jndgm«itB  In  aetloiia 
of  partition  which  determine  the  rights  of  the 
parties,  or  from  any  final  Judgment  in  the 
case,  or  from  any  special  order  after  final  JudLg- 
ment  in  the  cause;  but  a  failure  to  appeal  from 
any  action  or  decision  of  the  court  before  final 
Judgment  sliall  not  prejudice  the  tight  of  tlie 
party  so  failing  to  have  the  action  of  the  trial 
court  reviewed  on  an  aK>eal  taken  from  tlie  final 
Judgment  In  the  case.  The  supreme  court  shall 
summarily  hear  and  determine  aU  appeals 
from  orders  refusing  to  revoke,  modify  or 
change  an  Interlocutory  order  ^pointing  a  re- 
ceiver or  receivers,  and  for  that  purpose  shall, 
on  motion,  advance  the  same  on  its  docket" 
Sees.  Acta  1895,  p.  91. 

"Sec.  2219.  Appeals  ShaU  Stay  Bxecatlan, 
When.— Upon  the  appeal  behig  made,  the  oourtr 
from  which  an  appeal  is  prayed,  shall  make  an 
order  allowing  the  ai^teal,  and  such  allowance 
thereof  shall  stay  the  execution  hi  the  follow- 
ing cases,  and  no  others:  First,  when  the  ap- 
pellant shall  be  on  executor  or  administrator, 
guardian  or  curator,  and  the  action  shall  be  by 
or  against  him  as  such;  second,  when  the  ap- 
pellant or  some  responsiUe  person  for  him,  to- 
gether with  two  Buffldent  securities,  to  be  ap- 
proved by  the  court,  shall,  during  tlie  term 
at  which  the  Judgment  appealed  from  was  ren- 
dered, enter  into  a  recognizance  to  the  adverse 
party,  In  a  penalty  double  the  amotmt  of  what- 
ever debt,  damages  and  costs  have  l>een  recov- 
ered by  such  Judgment,  together  with  the  In- 
terest that  may  accrue  thereon,  and  the  cost 
and  damages  that  may  be  recovered  in  any 
appellate  court  upon  aKteal,  condlti<med  that 
the  appellant  will  prosecute  his  appeal  wltb 
due  diligence  to  a  decision  In  the  aH>eUate 
court,  and  shall  perform  sudi  Judgment  as 
shall  be  glv^  by  such  court,  or  such  as  the  ap- 
pellate court  may  direct  the  circuit  court  to- 
give,  and  If  the  Judgment  of  such  court  m  any 
part  thereof  be  affirmed,  that  he  will  oom^y 
with  and  perform  the  same,  so  far  as  it  may  be 
afllrmed,  and  wiU  pay  all  damages  and  costs- 
which  may  be  awarded  against  the  aiq;idlant 
by  any  appellate  court:  provided,  however, 
that  the  court  may,  at  the  ttme  of  grantlnK  an 
^>peal,  by  order  of  record,  fix  the  amount  of 
the  appeal  bond  and  allow  appellant  time  In  va- 
cation, not  exceeding  ten  days,  to  file  the  same, 
subject  to  the  approval  of  tlie  derk,  and  sodk 
appeal  bond,  aivroved  by  the  derk  and  flled 
within  the  time  ^leclfied  In  soch  order,  shall 
have  the  elfed  to  stay  the  »£cution  tinere- 
after,  and  if  any  execution  shall  have  been 
token  prior  to  the  filing  of  said  bond,  the  same 
nhnii  be  rdeased." 

By  section  2246,  as  It  stood  In  the  reTlskm 
of  1889.  and  had  theretofore  been  the  law  in 
this  state,  aweals  w»e  allowaUe  only  ttom 
the  final  Jndgmoibi  <tf  dicDlt  comti.  The  only 
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condition  required  for  grutttaic  such  appeals 
then  as  now  la  that  application  therefor  shall 
be  made  during  the  term  at  which  the  judc- 
ment  was  roidered,  and  the  anvellant  or  his 
agent  shall  dorlng  the  same  term  file  In  the 
court  his  affldaTlt  stating  that  sadk  appeal  Is 
not  made  tox  Texatltm  or  delay,  bnt  because 
the  a<Bant  believes  the  appdlant  la  aggrieved 
br  the  judgment  ox  decUon  at  the  court  Ber. 
St  1889.  I  224a  IberenpoD  It  becomes  the 
duty  of  the  coort  to  make  an  order  aUowlng 
the  appeal,  as  required  by  section  2246,  sapnt 
the  effect  of  whldi  order  Is  to  transfer  the  ja- 
rlsdlctlcm  of  the  case  fn«n  the  drcnlt  court  to 
the  appellate  oonrt;  fn»n  ttx  i^eratloo  at 
which,  bowerer,  ts  excqrted  the  erecutlon  on 
the  judgment  appealed  from  In  all  cases  ex* 
c^t  those  stated  In  section  2219.  In  other 
words,  the  effect  of  the  order  granting  the  ap- 
peal Is  to  mupenA  all  further  ezerdse  of  judl- 
dal  functions  In  the  case  by  the  court  Cnon 
whkb  ttw  an^  Is  taken,  and  to  transfer  the 
flame  to  the  aj^kellate  court,  where  furtiier  judi- 
cal proceeding  la  continued  until  the  case  Is 
disposed  of  (Macklln  t.  Altenberg,  100  Ma  837, 
18  S.  W.  800),  but  not  to  snqtoid  those  of  a 
nerety  mlnlsterfal  or  executlTe  character,  er- 
eept  In  the  cases  stated,  cue  of  whldi  Is  In  case 
when  no  bond  Is  given  as  required  In  said  sec- 
tion. The  bcHid  does  not  (^wrato  at  all  iq>on 
the  Judicial  tunctkms  of  tbe  courL  'Ebey  are 
fluqiended  by  the  appeal,  bond  or  no  bond. 
The  bwd  operates  upint  the  judgmmt  only, 
and  to  tbe  extent  onl^  of  suspending  Ita  exe- 
cution. Burgess  v.  O'Dono^ue,  90  Mo.  209, 
2  S.  W.  808;  De  Kalb  Go.  v.  Hlxon,  44  Mo. 
S41;  Ladd  v.  Ooustos,  36  Mo.  513;  Lewis  v. 
Railroad  Oa.  09  Mo.  405;  Bank  v.  Allen.  68 
Bfo.  474. 

In  the  l^ht  of  these  well-settled  principles, 
section  2246  was  ameided  In  1891,  allowing, 
for  the  fost  time  In  the  history  of  the  state,  an 
iQpeal  from  "any  oxdet  granting  a  new  trial," 
die  same  as  the  amended  act  of  1895  (Sess. 
Acts  1801,  p.  70).  Soon  thezeafter,  at  the 
Mskietx  teem,  1893.  of  Kansas  Olty  court  of 
a{s>eal8,  it  became  necessary  tbr  tliat  court  to 
constnie  the  act  thus  amended,  and  it  held  that 
"the  dtfendant  had  under  that  act  the  r^ht  to 
take  Its  appeal  from  the  order  granting  the  new 
trial,  and,  bad  It  not  partldpated  to  the  retrial, 
the  effect  of  that  appeal  would  have  neces- 
sarily been  to  su^end  further  proceedings  to 
the  case  until  the  appeal  was  disposed  of.  It 
was  primarily  error  for  &e  trial  court  to  order 
a  further  trW  of  the  cause  until  the  ^tpeal  was 
disposed  of.  but  that  error  was  cured  by  the 
act  of  Qie  defendant  to  participating  to  the 
new  trial.  Defendant  could  have  stood  on  ito 
appeal,  refused  to  participate  to  the  new  trial 
awarded,  and  thus  arrested  any  fnrthw  pro> 
eeedlttg  to  the  case  until  Ite  ^^ipeal  was  heard 
and  dbfpMKd  of;  but.  Instead  of  taking  that 
course,  it  elected  to  participate  to  the  new  trial, 
and,  having  done  ao,  It  cannot  now  be  heard  to 
oomplato  at  the  errors,  If  ai^,  whlcb  occurred 
during  the  first  trial"  Trundle  r.  Insurance 
Oo.,  54  Mo.  App:,  loc.  dt  1^   Socn  then- 


after,  at  Ite  October  term.  1894.  it  became  nec- 
essary Cor  this  court  to  construe  tlw  act  as  thus 
amended,  and  we  hdd  that  "Itae  lurlmary  pur- 
pose of  the  act  to  respect  to  the  tlghto  of  parties 
against  whnn  new  trials  have  been  granted 
was  to  give  an  swieal  dbecUy  fnan  the  oi!dw, 
and  thus  suspend  furOia  proceedings  to  the 
trial  court  until  the  correctness  of  ite  actlim 
had  been  detemdned.  If  the  order  gnmtlng  a 
new  trial  la  smtalned,  then  both  parties  will  be 
at  liberty  to  engage  to  the  second  trial  wiUiout 
■  waiving  any  rights.  If  the  trial  court  is  not 
snstalned,  them  the  judgment  can  be  entered 
on  the  <«lgtoU  verdict,  and  the  expense  and 
dday  of  a  new  trial  be  obviated."  Eas  v. 
Griffith,  128  Mo^  loc.  dL  59.  SO  S.  W.  845. 
The  constructhHi  ot  the  stotnte  to  these  cases  Is 
obviously  correct  It  is  absurd  to  suppose 
that  It  was  the  totentlon  of  flie  legislature  that 
two  judicial  procecdtogs  were  to  be  conttoned 
to  the  same  case  to  two  dlfferait  tribunals  at 
the  same  time.  Hie  trial  of  the  case  gotog  on 
to  the  lower  court,  and  toe  question  of  the  ri^t 
of  such  court  to  try  the  case,  pending  to  the 
appellate  court,  undetermined,  at  the  ssme 
time,  would  be  a  stfange  condltl<»i  tor  any  case 
to  toll  toto.  No  provision  Is  made  tta  audi  an 
anomalous  condition,  for  none  such  was  oon- 
ten^lated;  hence  no  bond  Is  required  to  meet 
such  a  ccmttogency.  There  being  no  judgment, 
Qiere  could  be  no  ezecotion;  hence  nothtog  to 
be  superseded  therelqr.  We  find  nothiz«  to 
the  cases  dted  by  reiatm  to  support  this  con- 
tention, and  deem  It  unnecessary  to  review 
them.  That  this  recent  legislation  haa  the 
effect  of  delaying  judgment  to  many  caaes 
that  ought  to  be  more  q^eedlly  determtoed  may 
be  conceded.  Bnt  we  have  no  power  to  rdieve 
litigants  from  the  evUs  resulting  therefrom. 
Such  considerations  should  be  addressed  to 
the  l^lslatlve  department  of  the  govern- 
ment The  motion  for  a  peremptory  writ 
is  overruled,  and  the  writ  denied. 

ROBINSON  and  WILLIAMS,  JJ.,  ooncur^ 
ring. 


BTATB  ex  reU  LEHNEB  v.  FULI^BTOX. 
(Supreme  Ooort  of  Missouri,  XKvisIon  No.  1. 
Feb.  23, 189a) 
Tazatiok— Irregdlabitiea  ir  Proobbdinos— Bor- 
den OF  Proof  —  Statutb  of  Limitations  — 
Omitted  Taxes — £tideiicb  —  Bcbseqdent  Poa- 

OHASBR. 

1.  Under  Rev,  St  1889,  f  7882,  which  pro- 
videa  that  the  tax  bill  is  prima  facie  evidence 
that  the  amount  claimed  is  just  and  correct,  it 
devolves  upon  the  defendant  to  show  any  irreg- 
ularity in  the  proceedings. 

2.  Statements  by  the  assessor  to  wltoesi^  as 
to  defendant's  asaessment,  are  hearsay  and  in- 
admissible. 

3.  Rev.  St  1889,  S  7692,  which  provides  that 
a  suit  for  taxes  mar  be  brought  any  time 
within  five  years  after  the  tax  becomes  delin- 
qnent  does  not  apply  to  omitted  taxes,  untfl 
after  the  tax  levied  under  the  omitted  assess- 
ment becomes  delinquent, 

4.  Rev.  St  1880.  I  7562.  which  gives  power 
to  assess  taxes  for  years  in  which  the  property 
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escaped  taxation,  makes  no  exception  where 
the  property  has  changed  hands  in  the  mean- 
time, the  purchaser  being  preenined  to  know 
that  it  mar  thereafter  be  coarged  with  preri- 
ooBly  omitted  taxes. 

Appeal  from  Oape  Qlrardeau  court  of  com- 
mon pleas;  Alexander  Ross,  Jodge. 

Suit  by  the  state  of  Missouri,  on  the  rdatlon 
of  Peter  Leboer,  collector  of  taxes  for  Cape 
Glrardean  connty.  against  James  M.  Puller- 
ton.  From  a  judgment  for  plalntlfl,  defend- 
ant appeals.  Affirmed. 

Robt  L.  wnson,  for  appellant  B.  F.  Davis,  * 
for  respondent 

WILLIAMS,  J.  This  Is  a  salt  to  enforce  a 
lien  for  taxes  for  the  years  liSl  to  18S9,  in- 
clusive, upon  cert^  lots  In  Uie  city  of  Gape 
Olrardcau,  now  bdonglng  to  defendant  These 
lots  were  not  assessed  at  the  regular  time  for 
making  assessments  for  those  years,  bat  were 
erroneously  omitted  from  the  assessor's  books. 
The  defendant  bought  them  at  a  sale,  nodex  a 
deed  of  trust,  in  the  year  18^.  The  trustee, 
at  defendant's  request,  Inquired  of  the  collector 
whether  there  were  any  d^OQuent  taxes  upon 
the  property,  and  was  informed  tiiat  there 
were  none.  He  repeated  the  collector's  state- 
ment to  defendant  before  the  latter  purchased 
at  the  trustee's  sale.  The  taxes  sued  ft>r  bad 
not  then  been  levied,  as  the  property  had  been 
omitted  from  the  assessor's  books  as  above 
stated,  and  the  Information  givea  by  the  col- 
lector was  correct.  The  lots,  howev^,  after 
the  sale  to  defendant,  were,  In  the  year  ISSO, 
assessed  for  the  years  previously  omitted.  In 
accordance  with  the  provisions  of  section  7562 
of  the  statutes,  and  the  ta»s  sued  fbr  were 
levied  under  said  assessment.  Judgment  was 
rendered  In  the  lower  court  for  plaintiff,  and 
def«idant  has  brought  the  case  here. 

1.  It  is  contended  that  the  assessor  failed  to 
call  upon  defendant  for  a  list  of  his  property, 
in  accordance  with  sections  T631  and  7032  of 
the  Statutes  of  1S89,  before  assessing  the  lota 
for  the  omitted  years,  under  section  7602. 
Plaintiff  inslste  that  the  two  sections  first  men- 
tioned have  no  application  to  an  assessment 
to  cover  previous  omissions.  He  also  urges, 
and  in  this  we  think  he  Is  correct,  that  this 
record  does  not  demand,  or,  In  fact  authorise, 
the  determination  of  tMt  question,  ^e  tax 
bill  Is,  by  statute,  made  "prima  fade  evidence 
that  the  amount  claimed  in  said  suit  is  just 
and  cortect."  2  Bev.  St  1889,  |  7682;  State 
v.  School^,  84  Mo.  417.  No  objection  is 
made  that  said  tax  bill  is  not  in  proper  form. 
It  was  not  necessary  then  for  plaintiff  to  go 
further,  and  show  that  all  steps  taken  by  the 
assessor  were  regular.  The  presumption.  In 
the  Absence  of  evidence  to  the  contrary,  Is  that 
the  officer  did  his  duty.  State  v.  Wayne  Coun- 
ty Court,  08  Mo.  302,  11  S.  W.  758.  It  de- 
volved uptm  defendant  to  show  any  omissions 
In  that  behalf  after  plaintiff  had  presented 
proof  whidi,  under  the  statute,  made  a  prima 
facie  case.  The  only  testimony  offered  by  de- 
fendant upon  this  point  was  that  the  assessor 


had  said  to  a  witness  that  be  did  not  csU 
upon  defendant  for  a  list  This  dearly  vas 
mere  hearsay,  and  properly  excluded. 

2.  The  action  la  not  barred  by  the  statute 
of  limitations.  The  assessment  was  made  in 
1890,  and  this  suit  was  begun  July  31,  1893. 
A  suit  for  taxes  may  be  brought  at  any  time 
within  five  years  after  the  tax  becomes  delin- 
quent 2  Rev.  St  1S88;  I  7692.  Our  exami- 
nation of  Oke  statute  has  not  enabled  m  to 
And  any  other  provision  limiting  the  time  with- 
in whiQb  tax  suits  may  be  brought  or  tliat 
any  time  is  fixed  within  whteh  an  assesament 
for  omitted  yean  must  be  made.  Oouns^ 
have  not  called  our  attention  to  any  such 
statute.  . 

3.  The  defendant  further  contends  that,  as 
he  purchased  the  lots  wIQunit  any  notice  what- 
ever that  they  bad  not  been  properly  taxed  m 
previous  years,  and  after  Information  had  been 
conveyed  to  him  of  the  coUector*B  statement 
that  there  were  do  uiqiald  taxes  upon  the 
pn^ty,  it  would  be  Inequitable  to  diarg^  Ou 
lots,  in  his  hands,  with  this  Uen;  Oiat  as  the 
officers  of  the  stete  had  negligently  omitted  to 
make  the  assessment  at  the  proper  tim^  the 
state  should  suffer  by  th^  ladies,  rather  than 
an  Innoooit  pm-diaser.  Matute  does  not 
confine  the  power  to  make  assessments  for 
omitted  years,  under  section  7662,  to  cases 
where  the  ownership  of  the  property  remains 
unchanged.  "The  law  is  not  so  wrtttoL"  It 
is  not  claimed  by  the  defoidant  that  the  legls- 
lature  did  not  have  the  constitutional  power 
to  enact  thla  statute.  Cooley,  Tax'n  (2d  Ed.* 
S  809;  Tallman  t.  City  of  Janeavfile,  17  Wla 
71;  State  V.  Hannibal  &  St  J.  B.  Co.,  101 
Uo.  lao,  13  8.  W.  605;  Pacific  R.  Oo.  v. 
Franklin  Co..  67  Ho.  223.  It  Is  not  for  the 
courts  to  determine'  its  expediency.  The  pow- 
er to  make  assessments  for  the  years  during 
which  property  may  have  escaped  taxation  i» 
given  in  opress  terms.  There  is  nothing  In 
the  statute  to  exdude  from  this  provision  real 
estete  that  may  have  been  sold  In  the  mean- 
time. If  such  limitation-  Is  desirable,  it  most 
come  from  tlie  lawmaking  power,  and  not 
from  the  courts.  It  may  also  be  aa^  that  the 
purchaser  must  be  presumed  to  know,  when 
he  buys  real  estate,  Uiat  it  can  thereafter  be 
assessed  and  charged  with  taxes  previously 
omitted,  and  -that  he  can  Evotect  himself  by  s 
proper  examinatloD.  The  supreme  court  of 
Wisconsin,  in  discussing  a  similar  objection, 
uses  this  language:  "Under  these  fffovii^ons. 
it  Is  very  apparent  a  tax  may  be  levied  and 
collected  upon  lands  which  had  by  purdiase 
become  the  property  of  persons  other  Qua 
those  who  owned  them  when  the  tax  shonld 
have  been  paid.  Undoubtedly,  analogom  pro- 
vldms  will  be  fomid  in  many  other  revrane 
laws  of  our  rister  states,  which  InevitaUy 
operate  oppressively  In  Individual  casRS.  And 
still  this  power  of  correcting  defective  assess- 
ments, on  the  part  of  the  public  anthtHrltiea, 
is  a  salutery  and  tiighly  boiefldal  feature  of 
oar  systems  of  taxation.  It  is  not  to  be  aban- 
doned because  In  some  Inatui^  It  produces 
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IndlTldual  baidshlps.  Xveir  ta^qiayer  ia  In- 
terested In  baring  the  property  list  as  pra-fect 
aa  posBlble,  and  therefore  power  to  correct 
omissions  and  Inequalities  in  the  rolls  is  bi- 
trnsted  to  some  of  the  taxing  officers.  Again, 
Qie  respondents  must  be  assumed  to  have 
known  when  they  purchased  these  lands  that 
the  taxes  fonnvly  assessed  against  Uiem  had 
beoi  declared  votd,  and  tbey  pnndiased  with 
foil  knovrtedge  of  tbe  power  of  Oke  legislature 
to  proride  far  a  reassessment  of  tb^."  Tall- 
man  T,  Olty  of  JanesTille,  17  Wis.  71;  Cooley, 
Taz'n  (2d  Ed.)  p.  311.  The  trial  court  prop- 
etty  bsiA  that  the  lots  were  chargeable  with 
the  taxes  sued  for,  and  its  Judgment  is  af- 
firmed. 

BRAOO,  P.  J.,  and  BOBINSON.  J.  concur. 


VAN  CLEVE  et  al.  v.  BEHKET  et  al. 
(Supreme  Court  of  Missouri.    Jan.  29,  1808.) 
CoRPOBATioNS— Liability  or  Stockholders, 
Const  1875,  art  12,  |  S,  and  Rev.  St 
1889,  I  2499,  prohibit  the  issne  of  corporate 
stoclc  or  bonds,  except  for  money  paid  or  proper- 

§'  actually  rec^veo,  and  invaiidate  any  ficti- 
ons Increase  of  stocks  or  indebtedness.  Ber. 
St  1889,  18  2S17,  2519,  proride  a  remedy  by 
which  any  unpaid  balance  of  capital  stock  may 
be  subjected  to  the  payment  of  onpaid  corporate 
debts.  Eetd,  that  where  fully  paid  up  and  non- 
assessable stock  was  issued  in  consideration 
of  an  aereement  to  transfer  to  the  corporation 
a  worthless  invention,  and  whatever  patent 
might  be  obtained  thereon,  assignees  taking 
such  stock  with  full  koowleagc  of  the  facts  are 
liable  to  parties  who  became  creditors  in  good 
faith  that  the  stock  was  fully  paid  up,  though 
no  actual  fraudulent  intent  on  the  part  of  the 
corporation  or  its  stockholders  is  shown. 

In  banc.  Appeal  from  St  Louis  circuit 
coort;  Jacob  Klein,  Judge. 

Proceeding  In  equity  by  J.  B.  Van  Glere 
and  othon  against  Alfred  Berkey  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
A.  K.  BreteUe  and  F.  W.  Dvstln  appeal.  Af- 
firmed. 

Wm.  B.  Thompson,  for  appellants.  Frank 
E.  Bichey  and  J.  L.  Secor.  for  respondents. 

BRACE,  J.  This  Is  a  proceeding  in  equity 
In  behalf  of  various  judgment  creditors  of 
the  Braun  Machine  Manufacturing  Company 
against  that  company  and  the  other  defend- 
ants, who  are  stockholders  thei'eln,  whereby 
It  is  sought  to  charge  the  individual  defend- 
ants, ss  the  owners  of  unpaid  stock  in  said 
t-orporation,  with  a  sum  sufficient  to  pay  the 
several  judgments  of  the  plaintiffs  remaining 
unpaid.  The  corporation  was  formed  under 
the  laws  of  the  state  of  Illinois,  and  was  to 
have  a  capital  of  $100,000,  which  was  sub- 
scribed by  the  parties  In  interest  as  follows: 
William  F.  Braun,  $90,000;  Alfred  Berkey, 
$2,000;  Solomon  L.  Cohen,  $2,000;  Meyer 
Jacoby,  $2,000;  Edwin  Massa,  $2,000;  Nel- 
son G.  Ziebold,  $1,000;  Louis  Lesaulmies, 
$1,00(^— to  whom  the  fnU  amount  of  stock,  as 


subscribed,  was  Issued  as  full  paid  and  non- 
assessable; the  consideration  paid  therefor 
being  a  transfer  (or  an  agreem<mt  on  the  part 
of  said  Braun  to  ti'ausfer)  to  the  company  of 
an  Invention  of  his,  for  an  Improved  process  of 
manufacturing  flour,  for  wbldi  he  dalmed  to 
have  a  French  patoit,  and  for  which  appllca- 
UoQ  had  been  made  for  a  United  States  pat- 
ent The  trial  court  held  that  such  transfer 
was  not  full  payment  for  said  stoclc,  and 
charged  the  defendants  as  holders  of  unpaid 
stock.  I^m  the  judgment  of  the  circuit 
court  two  of  the  defendants,  DusUn  and 
Bretelie,  who  were  not  original  sabscrlbers, 
but  purchasers  of  stock  soon  after  Its  organi- 
zation, appeal.  Their  counsel  have  kindly 
inserted  In  their  brief  the  opinion  of  the  learn- 
ed judge  who  tried  the  case  below,  the  fol- 
lowing extracts  from  which  contain  a  fair- 
statement  of  the  case,  with  his  rulings. 
Judge  Klein  says:  *Tbe  essential  facts  shown 
by  the  evidence  are  these:  One  William  F. 
Braun,  claiming  to  be  the  Inventor  of  a  valu- 
able Improvement  In  the  manufacture  of 
flour,  and  claiming  to  have  obtained  a  patent 
on  his  Invention  from  the  French  govemmenL, 
induced  the  defendants  Berkey,  Cohen.  Ja- 
coby, and  Massa,  and  the  other  aubscribers  to 
the  capital  stock  (tf  the  corporation,  above 
named,  who  are  made  d^ndants  in  the  blD, 
but  who  have  not  been  served  with  process, 
and  are  therefore  not  In  court  to  interesi 
themselves  In  the  matter,  and  doubUess  also 
Induced  them  to  believe  that  the  Inventloi> 
wMcb  he  claimed  to  have  made  was  of  tlu 
greatest  value,  and  would  revolutionise  the 
whole  milling  business  ot  the  world.  He 
s^ems  to  have  been  Impecunlons  himself,  but 
to  have  bad  great  powers  of  persuasion;  and. 
as  a  resolt  of  a  number  of  interviews,  the 
parties  named  agreed  to  form  a  corporation 
under  the  laws  of  lillnols,  with  a  capital  of 
$100,000,  whlcb  was  subscribed  by  the  par- 
ties above  named  In  the  proportions  above 
stated.  It  is  not  clear  from  the  evidence 
whether  the  original  arrangement  made  be- 
tween Braun  and  tbese  parties  was  to  the 
effect  that  they  should  severally  become  In- 
terested in  the  Invention  Itself  prior  to  Its 
transfer  to  the  corporation  to  be  formed,  or 
whether  the  invention  was  to  be  turned  over 
to  the  corporation  by  Braun  in  payment  of 
the  shares  of  stock  subscribed  by  bim,  and 
that  the  other  Bubscrll>ers  should  contribute 
certain  sums  of  money  to  be  used  in  procur- 
ing a  patent  upon  the  Invention  In  the  United 
States,  and  as  a  sort  of  working  capital  for 
the  corporation;  but  it  does  not  seem  impor- 
tant to  the  court  which  of  these  two  views 
that  may  be  taken  of  the  evidence  is  the  cor^ 
rect  one.  The  testimony  of  the  defendants 
who  have  testified  In  the  case  with  relation 
to  that  matter  Is  extremely  unsatisfactory, 
and  it  Is  not  the  fault  of  any  of  the  plaintUIs 
that  all  of  the  books  and  records  of  this  cor- 
poratlon  have  been  lost,  which  seems  to  be 
the  fact  It  Is  quite  evident  from  the  evi- 
dence that  no  money  was  paid  Into  the  treas- 
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ury  of  the  company  by  any  of  the  parties, 
except  the  small  sums  paid  respectively  by 
the  subacrlbers,  either  upon  their  shares  of 
stock,  or  for  their  Intere^  In  the  supposed 
lDT«itlon  which  was  to  be  turned  over  to  the 
corporation;  and  the  evidence  Is  extremely 
unsatisfactory  as  to  what  was  actually  done 
towards  turning  over  to  the  corporation,  or  to 
any  one  for  It,  the  Invention  Itself.  •  *  * 
It  Is,  however,  perfectly  clear  from  the  evi- 
dence that  the  Invention  which  Braun  claimed 
he  bad  made  never  materialized  Into  any- 
thing substantial.  He  seems  to  have  been 
engaged  for  a  long  time  in  the  constmctlon 
of  a  machine  according  to  his  plans,  and  In- 
volving bis  Invention,  and  the  debts  of  the 
several  plaintiffs  seem  to  have  arisen  out  of 
hla  attempt  to  manufacture  the  machine. 
Aside  from  the  witness  Putnam,  who  seems 
to  have  seen  the  plans  and  drawings  of  the 
Invention  which  Braun  claimed  to  have  made, 
no  one  was  called  to  whom  the  same  were 
submitted;  and  the  testimony  of  Mr.  Put- 
nam is  quite  clear  to  the  effect  that  the  In- 
vention was  of  no  value  whatever,  as  the 
same  was  being  embodied  In  the  machine  be- 
tng  made  by  Braun.  The  evidence  shows 
that  all  of  the  dtfendants  acted  In  good  faith, 
eo  far  as  Uieir  actual  Intentions  were  con- 
cerned, and  that  none  of  them  was  moved 
by  any  actoal  fiiaudnlent  Int^t  In  the  trans- 
action. None  the  original  aabscribers,  how- 
ew,  are  able  to  state  how  much  money  they 
actually  advanced,  either  for  their  stock  In 
the  corporation,  or  for  their  Interest  In  the 
Invention,  and  the  evidence  satisfies  the  court 
that  none  of  them  advanced  over  ten  per 
cent  of  the  amounts  respectively  subscribed 
by  them  for  eithor  purpose.  From  this,  the 
fair  and  reasonable  Inference  to  be  drawn 
la  that  th^  did  not  consida  the  Invention  to 
be  worth  the  amount  of  money  for  which  it 
was  to  be  put  Into  the  eorporatlou.  They 
were  evldenlly  willing  that  Mr.  Brann  should 
have  990,000  of  the  capital  stodc  of  the  cor- 
poration, and  they  were  also  wining— each 
of  them— to  pay  In,  for  the  purpose  of  obtain- 
ing a  patent  from  the  government  of  the 
United  States  on  the  supposed  invention  of 
Brann,  and  for  the  pnrpose  of  having  a  ma- 
chine made,  the  small  sums  respectively  paid 
by  them;  but  they  were  not  willing  to  ad- 
vance the  amonnt  of  money  which  they  actu- 
ally subscribed,  and  this  the  strongest  evi- 
dence in  the  case  to  show  that  tbey  did  not 
consider  the  invention  to  have  the  supposed 
value  of  $100,000.  In  potot  of  fact,  as  the 
result  sho\ra,  the  -whole  matter  was  a  mere 
speculation;  and  while  the  Individual  defend- 
ants doubtless  were  deceived  by  Brann,  and 
gnlled  into  the  belief  that  they  would  become 
millionaires  by  Investing  two  hundred  dol- 
lars apiece  in  this  enterprise,  the  court  cannot 
regard  such  a  transaction  as  amounting  to  a 
payment  of  the  shares  of  stock  which  they 
xespecUvely  received  In  this  corporation.  As- 
suming that  the  invention,  for  which  no  pat- 
ent was  ever  obtained  In  the  United  States, 


Is  to  be  regarded  as  property,  and  tbmfofe 
as  susceptible  of  having  a  value.  It  does  not 
lie  In  the  power  of  persons  claiming  to  own 
an  Invention  to  put  any  valne  thoeott  that 
they  please,  and  treat  the  Invention  as  the 
equivalent  of  the  value  they  have  pot  there- 
on. Where  the  law  i>ermlta  subscribers  to 
pay  for  stock  by  labor  done  or  property  actu- 
ally received,  it  means  that  the  corporatloD 
must  receive  in  labor  or  prop^ty  what  It  was 
reasonably  worth  in  money.  Oorporations 
must  own  property  for  the  purposes  of  tbeir 
legitimate  business,  and,  if  a  man  contracts 
to  take  shares  to  the  corporation,  he  most 
pay  for  them,  to  use  a  homely  phrase,  in 
meal  or  in  malt*  He  must  either  pay  In 
money  or  In  money's  worth.  And  It  Is  the 
rule  laid  down  by  the  supreme  conrt  of  this 
state,  which  the  learned  ref^ee  seems  to 
have  overlooked,  that  the  property  or  labor 
turned  Into  the  corporation  as  payment  for 
shares  of  stock  must  be  a  fair,  Jnst,  lawful, 
and  needed  equivalent  for  the  money  sub- 
scribed. ShIckle  V.  Watts,  &4  Mo.  410,  7  S. 
W.  274;  Garrett  v.  Mining  Co.,  113  Mo.  330. 
20  S..  W.  9^.  The  same  view  Is  the  neces- 
sary result  of  the  dedalon  of  the  conrt  of 
appeals  In  the  case  of  Leucke  v.  Tredway, 
45  Mo.  App.  607,  In  which  a  transaction  very 
similar  to  the  one  In  this  case  was  under  con- 
sideration. •  •  •  With  respect  to  the  defend- 
ants Dustln  and  Bretelle,  the  evidence  shows 
that  they  were  not  original  subscribers,  bat 
came  Into  the  corporation  very  early  after  its 
o^anlzation.  It  also  appears  that  they  bad 
fnll  knowledge  of  the  fact  that  the  only  pay- 
ment which  had  been  made  to  the  corpor^on 
for  Uie  capital  stocft  was  the  intention  on  the 
part  of  the  inventor,  Braun,  to  turn  over  a 
patent  which  he  might  thereaftff  obtato  to' 
the  corporation  tai  pajnnent  of  the  capital 
stock.  In  such  a  case  the  mere  fact  that  the 
certificates  of  stock  recited  that  the  ahaxta 
were  full  paid  aiul  nonaitsessable  Is  Imraa- 
terlaL  They  knew  that  the  recital  was  nn- 
tme,  and  they  took  the  shares  of  stock  sub- 
ject to  the  liability  of  the  original  subscrib- 
ers. They  did  not  buy  the  shares  In  the  open 
market;  they  went  into  the  enterprise  as  a 
speculation;  and  the  law  will  not  permit 
them  now  to  transfer  the  loss  of  the  transac- 
tion upon  the  Innocent  creditors,  who  have 
not  been  paid,"  In  the  course  of  his  opinion, 
the  learned  Judge  also  cites  Howe  v.  Agricul- 
tural Works,  46  IlL  App.  86,  Chlsholm  v.  Fer- 
ny, 65  Iowa,  333.  21  N.  W.  664.  and  Carbon 
Co.  V.  MUls,  78  Iowa.  400,  43  N.  W.  280,  In 
rappOTt  of  bis  concludons. 

1.  Connsel  for  the  appellants,  taking  the 
opinion  of  the  learned  trial  judge  as  a  text 
for  his  argument  for  a  reversal  of  the  decree 
in  favor  of  plaintiffs,  in  effect  concedes  the 
facts  to  be  as  stated  In  the  opinion,  and  the 
case  thereby  made,  but  contends  that  there- 
upon the  judgment  should  have  been  for  the 
appellants,  for  the  reason  that  It  is  not  al- 
leged in  the  petition,  nor  shown  by  the  ev^ 
Oence,  that  the  stockholden^  In  capltaUatog 
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tbe  Brann  inroitlon,  or,  ratber,  the  acree- 
ment  to  tranafer  the  same  to  the  corporatloii, 
at  tbe  sum  of  9100,000,  and  IsauInE  therefor 
full-paid,  nonaasesaable  stock  to  that  amount, 
actually  Intended  to  d^raod  eredlton  of  the 
corporation,  or  ponAasera  9t  Us  stock,  al- 
tbongh  In  point  of  tuet  tiiat  Inrentlon  bi^  sot 
at  the  time,  nor  ever  since  has  bad,  any  real, 
intrbui^  or  market  value.  In  other  words, 
the  contention  is  that  as  the  corpotatkm  could 
receive  propwty  In  payment  for  Its  capital 
atock,  and  did  In  fact  Bceept  the  valntfess 
Braim  Invention  In  full  payment  thereof,  In 
the  abamce  of  actual  fraud  upon  the  part  of 
the  corporations,  charged  and  affirmatively 
proven,  aliunde  the  transaction,  the  appel- 
lantsf  stock,  as  to  the  creditors  of  tiie  cor- 
poration, was  fully  paid  for,  and  th^  dienld 
have  bad  jndgmoit 

(a)  In  order  to  determine  what  support  la 
(tven  to  Uiis  proposition  by  the  authorities, 
it  may  be  wdl,  first,  to  eliminate  those  esses 
vrtiich  are  not  In  point  upon  the  facts  of  Oils 
case.  By  this  process,  that  dass  of  eases 
may  be  ezduded  from  consldmitlm  In  which 
It  has  been  that  In  the  absence  of  fraud, 
as  between  tbe  corporation,  or  Its  representa- 
tives, end  its  Btoekbolders,  that  which  they 
have  agreed  on  as  payment  shall  be  treated 
as  payment,  of  which  Ooffln  v.  Bansdell,  110 
Ind.  417,  11  N.  BL  20.  dted  by  appeUants,  Is 
an  example.  In  this  dass  may  also  be  In- 
duded  those  cases  In  which  It  Is  held  that 
tbe  same  rale  applies  as  between  the  stock- 
holder and  an  Innocent  purchaser  of  the 
stock,  issued  as  full  paid  and  nonassessable, 
in  good  faith,  for  value,  without  notice  of  tbe 
actual  conrideratlon  paid  by  tbe  subscribers 
thereof,  of  wnlch  the  following  are  illustra- 
tlons:  Phelan  v.  Haaard,  6  Dill.  46,  Fed. 
Caa.  No.  11.068;  Brant  v.  Sblen,  50  Md.  1. 
So,  also,  may  be  excluded  from  our  consld- 
eratlon,  as  not  In  point  those  cases  In  which 
It  Is  held  that  a  creditor  who  ^ends  credit 
to  a  corporation,  with  actual  notice  of  the  ac- 
ceptance by  tbe  corporation  of  property  at  a 
fixed  value  in  full  paymmt  for  its  capital 
stock,  is  estopped  from  dmying  that  the  cap- 
ital stock  Is  fully  paid,  of  which  the  follow- 
ing are  illustnitlons:  Bank  v.  Alden,  120  U. 
B.  872,  9  Sup.  Ct  382;  Walbum  v.  Ghenault, 
48  Kan.  352.  28  Pac.  657;  Whltehlll  v.  Jacobs, 
75  Wis.  4T4,  44  N.  W.  630;  Woolfolk  v.  Janu- 
ary. 131  Mo.  620,  88  S.  W.  432.  As  to  the 
last  case,  however,  something  further  will  be 
said  later  on.  None  of  these  or  like  cases  ap- 
ply, for  tbe  reason  that  we  have  here  a  case 
In  which  the  appellants  stand  in  the  shoes  of 
the  original  subscribers,  by  reason  of  tbe  fact 
that  they  accepted  their  stock  after  due  ln< 
4uiry,  and  with  fun  knowledge  of  tbe  fact 
that  It  was  paid  for  by  the  Brann  Invention; 
and  the  plalntlffB  are  simply  creditors  of  the 
corporation,  who  extended  oedlt  to  It  upon 
the  faith  of  Its  capital  stock.  We  are  to  In- 
quire, what  Is  file  rule  between  such  a  cred- 
itor and  snch  a  stockholder? 

(b)  It  seems  that  In  all  the  states,  either  by 


torn  of  statutory  enactment  or  jndldal  con- 
stmctlon,  proper^  may  now  be  tak«i  In  pay- 
ment of  the  capital  stock  of  a  corporation; 
but  as  was  aptly  remarked  by  Depue,  J.,  hi 
Wetherhee  v.  Baker,  85  N.  J.  Oq.  601.  such 
transacttons  ''have  been  uphdd  only  where 
*  *  *  tbe  purchase  of  property  hss  been 
made  In  good  faltit  and  the  property  taken 
In  payment  of  stock  subscripttons  has  been 
put  In  at  a  fair,  bona  fide  valuation;  and  the 
courts  have  infladbly  enforced  tbe  rule  that 
payment  ot  stock  subscriptions  Is  good,  as 
against  oedltors,  only  where  payment  has 
been  made  la  money,  or  In  what  may  fairly 
be  considered  o  money's  worth."  The  sound- 
ness of  this  doctrine  has  been  recognized  al- 
most universally,  yet,  when  we  come  to  In- 
quire how  the  courts  have  enforced  thia  rule 
as  between  a  creditor  and  a  stockholder,  pure 
and  simple,  we  find  a  line  of  cases  In  which 
It  Is,  or  seems  to  be,  held  that  where  prop- 
erfy  has  be«a  taken  at  a  value  less  than  the 
par  value  of  the  stock,  for  which  fun-paid, 
nonassessable  stock  Is  Issued,  In  the  absence 
of  an  affirmative  showing  of  fraud  the  over' 
valuation  will  not  render  Oie  stockholder  Ita- 
tie  for  the  differoice:  Blckley  v.  Scblag,  46 
N.  J.  Eq.  633,  20  Atl.  260;  C!olt  v.  Amalga- 
mating Co..  lid  U.  S.  343,  7  Sup.  Ct.  232; 
Boynton  v.  Andrews,  63  N.  T.  93;  Douglass 
V.  Ireland,  73  N.  T.  100;  Van  Oott  v.  Van 
Brunt,  82  N.  T.  686;  Iron  Co.  v.  I^axd,  00 
N.  Y.  87;  Ollhie  A  Anson  Oo.  v.  Dawson 
Town  ft  Gas  Co.,  46  Neb.  334,  04  N.  W.  078, 
1097:  Kelley  v.  Pletcher,  04  Tenn.  1,  28  S. 
W.  1000.  And  m  support  of  this  doctrine  we 
j  are  also  dted  by  counsel  for  appellants  to  the 
case  of  Fogg  v.  Blair,  189  U.  S.  118,  11  Sup. 
I  Ot.  476;  Claik  v.  Bever,  139  U.  S.  96,  11  Sup. 
I  Ct  468;  and  Handley  v.  Stuts,  139  U.  S. 
j  417,  11  Sup.  Ot  580.  It  is  to  be  observed, 
;  however.  In  regard  to  all  of  these  cases  from 
{  the  supreme  court  of  the  United  States,  that 
to  the  earlier  cases  It  was  held  ss  the  set- 
fled  doctrine  (tf  this  court  that  a  contract 
whereby  property  was  aco^ted  at  a  value 
less  than  the  par  value  of  the  capital  stock, 
in  payment  for  Its  shares  Issued  wi  fnl 
paid,  ^though  binding  on  the  company,  Is 
a  fraud  in  law  on  Its  creditors,  which  they 
can  set  aside;  that  when  thdr  r^htt  Inter- 
vene, and  their  claims  are  to  be  satisfied,  the 
stockholders  can  be  required  to  pay  their 
stock  in  full"  (ScovlU  v.  Thayer.  105  U.  a 
154;  Sawyer  v.  Hoag,  17  Wail.  ftlO;  New 
Albany  v.  Burke,  11  Wall.  96;  Burke  v. 
Smith,  16  Walt  800);  and  that  a  creditor 
"has  the  right  to  presume  that  the  stock 
subscribed  has  been  or  will  be  paid  up,  and. 
If  it  Is  not,  a  court  of  equity  will,  at  his  In- 
stance, require  It  to  be  paid"  (ScovUl  v.  Thay- 
er, supra).  And  In  the  later  case  of  Camden 
V.  Stuart  144  U.  8.  104^  12  Sup.  Ot  585,  ft 
was  hdd  ttiat  "the  trust  artsbv  In  favor  ot 
creditors  by  subscriptions  to  ttie  stock  of  a 
corporatton  cannot  be  defeats  by  a  simulat- 
ed payment  of  such  'subscription,  nor  by  any 
device  diort  of  an  actual  pay|i^t  hi  good 
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faltb."  And  it  was  Dot  inteiultil  In  Clark  T. 
Bever,  130  U.  S.  9G,  11  Sup.  Ct.  408,  Fogg  v. 
Blair,  139  U.  S.  118,  11  Sup.  Ct.  476,  or  Iland- 
ley  T.  Stutz,  1S8  U.  S.  417,  11  Sup.  Ct  630,  to 
OTerrule  "or  quallfr  tliis  wholesome  principle 
adopted  this  court  in  the  earlier  caaes," 
"but  only  to  draw  a  line  beyond  which  tbla 
court  wa«  unwUllng  to  go  in  affixing  a  liabili- 
ty upon  those  who  had  purchased  stock  of 
the  corporation,  or  had  taken  it,  in  good  faith. 
In  satisfaction  of  their  demands."  And,  In  | 
the  case  of  Handley  t.  Stuts,  Justice  Brown, 
speaking  for  the  court,  was  careful  to  reas- 
sert the  doctrine  "that  the  trust  arising  In 
favor  of  creditors  by  subscriptlous  to  the 
stock  of  a  corporation  cannot  be  defeated  by 
a  simulated  payment  of  such  subscription, 
nor  by  any  device  short  of  an  actual  payment 
in  good  faitb."  And,  In  the  case  of  Fogg  v. 
Blair,  Justice  Harlan,  speaking  for  the 
court,  announces  the  doctrine  of  that  court 
In  the  following  language:  "It  is  the  settled 
<loctrtne  of  this  court,  as  well  as  the  supreme 
court  of  Missouri,  that  unpaid  subscriptions 
to  the  stock  of  a  corporation  constitute  a  trust 
fund  for  the  benefit  of  Its  creditors,  w:Uch 
may  not  be  given  away  or  disposed  of  with- 
out consideration,  or  fraudulently,  to  the  prej- 
udice of  such  creditors."  New  Albany  v. 
Burke,  11  Wall.  96,  106;  Sawyer  v.  H!>ag, 
17  Wall,  610,  620;  Upton  v.  Trlbilcock,  91  U. 
8.  46;  Sanger  r.  Upton,  91  U.  S.  56;  (boun- 
ty of  Morgan  v.  Allen,  103  U.  S.  498-5Cd; 
ScovIU  V,  Thayer,  105  U.  S.  143;  Hawkinc:  y 
Glenn,  131  J.  S.  319.  336,  9  Sup.  Ct  -J; 
Richardson  v.  Qlenn,  133  U.  S.  30,  4S,  10  oup. 
Ct  280;  Peters  v.  Bain,  133  U.  8.  670,  391, 
10  Sup.  Ct  854;  Clark  v.  Bever,  supra;  Lleb- 
ke  V.  Knapp,  79  Mo.  22.  24.  And  this  prln- 
dple  of  general  law  is  re-enforced  In  Mis- 
souri, where  the  transaction  In  questloti  pc- 
curred,  and  by  whose  laws  the  raUroad'  ^-or- 
poratlons  mentioned  Id  the  blU  were  created, 
by  a  statute  giving  a  Judgment  creditiw  of  a 
corporation,  where  corporate  property  cannot 
be  found  upon  which  to  levy  his  ezecuuon, 
the  right  to  an  execution  against  a  stockhold- 
er to  the  extent  of  the  amount  of  the  unpaid 
balance  of  such  stock  by  him  or  her  owned. 
1  Bev.  St.  Mo.  1879,  p.  121,  S  736;  Id.  1889, 
I  2517.  In  regard  to  the  New  York  cases 
Iwrelnbefore  cited.  It  is  only  necessary  to  ob- 
serve, so  far  as  the  facts  of  the  case  in  hand 
are  concerned,  that  In  the  more  recent  case 
of  Tube-Works  Co.  v.  GUflllau,  124  N.  Y. 
,V)2,  28  N.  E.  538,  It  was  held  that:  "By  proof 
that  the  stock  of  the  company  has  been  Is- 
sued as  full-paid  stock,  which  lias  been  fully 
paid,  a  legal  fraud  Is  established.  It  Is  not 
necessary  to  show  otherwise  an  actual  fraud- 
ulent intent  So,  also.  If  It  be  shown  that 
the  stock  was  Issued  In  payment  for  proper- 
ty, with  knowledge  on  the  part  of  the  trustees 
that  the  value  of  the  property  was  much  less 
than  the  amount  of  the  stock,  no  other  fraud- 
ulrait  Intent  than  that  which  Is  evidenced  by 
the  action  of  the  trustees  need  be  shown,  to 
authorlae  a  recover7,"-^d  that  -Uie  fallacy 


of  the  reasoning  in  Van  Cott  v.  Van  Brunt 
is  pointed  out  in  2  Mor.  Prlv.  Corp.  {  S2H. 
Advancing  along  this  line,  we  come  to  the 
Illinois  cases,  under  whose  laws  this  corpo- 
ration was  created,  and  by  which  the  liabili- 
ties of  Its  stockholders  are  imposed.  In  the 
recent  case  of  Coleman  'v.  Howe,  154  111.  45S. 
89  N.  E.  726,  we  find  the  following  clear  ex- 
position of  ths  law  of  Uiat  state:  Magmder. 
J.,  tfieakSng  tot  the  court  in  that  case,  after 
revlewlns  some  of  the  leading  eases,  says: 
"Some  of  the  cases  hold  that  overvaluation 
will  not  render  the  stockholder  liable  for  the 
difference  between  the  actoal  and  accepted 
values,  unless  there  Is  affirmative  proof  of 
fraud  aliunde;  but  other  cases  hold  what  we 
regard  as  the  better  view,  namely,  that 
where  property  whose  value  is  well  known, 
or  can  be  easily  learned.  Is  taken  at  an 
exaggerated  estimate,  a  strong  presumih 
tion  Is  raised  that  the  valuation  is  not  in 
good  faith,  and  is  made  for  a  fraudulent  pur- 
pose. This  prMumpiion  will  be  conclusive, 
unless  rebutted  by  satisfactory  evidence  ex- 
planatory of  the  apparent  fraud.  Where  the 
overvaluation  li  so  great  that  the  fraudulent 
Intent  appears  on  Ito  face,  and  is  not  ex- 
plained, the  court  will  hold  It  to  fraudu- 
lent, as  matter  of  law.  *  •  •  If  there  is 
a  fraudulent  overvaluation  of  the  property 
taken  by  the  corporation  for  the  stock,  the 
stockholder  Is  liable  for  the  difference  be- 
tween the  actual  value  and  the  accepted  val- 
ue of  such  property;  and  consequently  hie 
stock  Is  regarded  as  unpaid  stock,  to  the  ex- 
tent of  that  difference.  Hence,  proof  of 
fraudulent  overvaluation  Is  proof  that  the 
stock  is  unpaid.  Under  th^  allegation  that 
the  stock  is  unpaid,  any  proof  that  it  Is  un- 
paid, even  though  It  be  proof  of  the  unpaid 
difference  referred  to  as  growing  out  of  a 
fraudulent  overvaluation,  may  be  legitimate- 
ly introduced."  That  the  rulings  in  this  case 
are  in  harmony  with  previous  cases  In  that 
state,  see  Union  Mut  Life  Ins.  Co.  v.  Frear 
Stone  Mfg.  Co.,  97  III.  537;  National  Bank  of 
America  v.  Pacific  Ry.  Co.,  66  UL  App.  320: 
Howe  V.  Agricultural  Works,  46  III.  App.  S5: 
AlUng  V.  WenzeU,  27  lU.  App.  5U.  In  this 
last  case  It  was  held  "that  an  acceptance  of 
property  of  imaginary  value  as  full  payment 
for  one-third  of  the  stock  does  not  relieve  the 
holder  of  it  from  the  obligation  to  bear  with 
the  other,  but  subsequent  subscribers,  who 
had  no  notice  of  the  transaction,  the  burden 
of  the  debts  of  the  company."  The  charge 
In  the  petition  In  the  case  at  hand  is  that 
the  subscribers  "made  no  payments  whatever 
on  the  shares  of  stock  subscribed  by  them," 
and  that  appellants  became  assignees  of  the 
stock  held  by  them,  with  full  knowledge  that 
the  capital  stock  had  not  been  paid  for.  The 
proof  was  that  the  capital  stock  was  paid 
for  only  by  an  agreement  to  turn  over  to  the 
corporation  the  worthless  Braun  invention, 
and  any  patent  that  might  be  obtained  there- 
for, and  that  the  defendants  had  full  knowl- 
edge of  that  fact   In  socli  drcumBtaneesr 
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It  would  seem  that,  under  the  nUe  of  the  m- 
preme  court  of  lUinoIs  In  these  eases,  the  ap- 
pellants would  be  charged  as  holders  of  un- 
paid stock,  In  an  action  like  unto  this;  and  it  Is 
beyond  question  that  they  might  be  so  held, 
regardless  of  the  question  of  actual  fraudu- 
lent intent,  under  the  ruling  of  the  court  of 
upiKals  of  New  York  in  Boynton  t.  Hatch, 

47  N.  Y.  226,  and  Tobe-Worfca  Oo.  t.  OU- 
tillan,  supra,  and  under  the  rulings  of  the 
supreme  court  of  Ohio  (GalBS  t.  Stone  Co^ 
[1697]  48  N.  B.  28Q),  of  the  supreme  court  of 
Mtamesota  (Hastings  Malting  Co.  t.  Iron 
Range  Brewing  Co.,  66  Uinn.  %  67  N.  W. 
652;  Hospes  T.  Car  Go^  48  Minn.  174.  60  N. 
\V.  1117),  of  Washington  (Manhattan  Tmst 
Co.  T.  Seattle  Coal  ft  Iron  Co^  16  Wash.  499. 

48  Pac.  338,  7S7;  Manufacturing  Co.  t.  Wall- 
:ice,  16  Wash.  614,  48  Pac.  416),  of  Utah 
iHendwaon  t.  Tumgren,  8  Utah,  48%  85 
Pac.  4^;  Salt  Lake  Hardware  Co.  t.  Tlntlc 
Milling  Co..  13  Utah,  423,  46  Pac.  200),  of 
AlalMuna  (BlytiHL  Land  Co.  t.  Birmingham 
Warehouse  ft  Elevator  Co.,  92  Ala.  407,  0 
South.  129),  and  of  Iowa  XOsgood  t.  King, 
42  Iowa,  478;  Chlsholm  t.  Foray,  66  Iowa. 
333,  21  N.  W.  664;  Carbon  Co.  t.  Mills.  78 
Iowa,  460*  48  N.  W.  200).  In  the  case  of 
Chlribolm  JB^orny  (quite  analogous  to  the 
one  In  hand)  the  supreme  court  of  Iowa  said: 
"In  tibe  presoit  case  the  ai^dlants  believed 
the  patent  to  be  valuable,  but  in  fact  It  was 
worthless.  It  was  not,  and  could  not  be, 
made  available  for  the  purpose  of  paying  the 
Indebtedness  of  the  corporation.  In  payment 
for  the  stock  Issued  to  them  1^  the  corpora- 
tion, the  defendants  transferred  to  tt  their  In- 
terest In  this  wortliless  patent.  It  seems  to 
us,  as  was  said  In  Osgood  v.  B3ng,  42  Iowa, 
478^  that  It  would  'be  ^  nproai^  to  the  law,' 
if,  under  tiiese  circumstances,  the  appdlants 
are  not  Individually  liable  to  the  creditors  of 
the  Gorporatifm  to  the  extent  of  their  sub- 
scription to  the  capital  stock."  It  is  not  prob- 
able, however,  that  in  any  Jurisdiction  In  the 
United  States  the  law  would  be  subjected  to 
Huch  a  reproach;  for,  as  said  by  Mr.  Cook, 
"If  the  property  which  is  turned  in  is  prac- 
tically worthless,  or  Is  unsubsteuiial  or  shad- 
owy In  its  nature,  the  courts  will  hold  that 
there  has  been  no  paymoit  at  all.  and  that  the 
stockholders  are  llalde  on  the  slock."  1  Cook, 
Stock,  StoCkh.  ft  Corp.  Law  (Sd  Bd.)  |  46. 
and  authorities  dted  in  note  1. 

Satisfied  that  fbe  weight  of  American  authw- 
ity  outside  of  this  Jurisdiction  Is  against  the 
appellants'  contention  on  the  facts  of  this  case, 
and  that  they  would.  th«eby  be  held  liable, 
as  by  the  court  below,  without  other  inoof  of 
trauA  than  was  afforded  by  the  transaction 
Itself,  we  will  now  turn  to  the  law  of  Missouri, 
without  furOier  notice  of  tlie  many  cases  we 
have  examined  from  other  Jurisdictions:  ^ 
0>n8t  187!^  art  12, 1  8,  it  is  provided  that  "no 
corporation  shall  issue  stock  or  bonds  except 
for  money  paid,  labor  done  or  pa^ty  actu- 
ally received,  and  all  flcUtious  Increase  of  stock 
or  indebtedness  shall  be  void."  By  statute  It 


Is  provided  that  **&e  stock  or  bonds  of  a  cor^ 
pOTatl(m  shall  be  issued  only  for  mcmey  paid 
or  properly  actually  rectived"  (Bev.  BL  1879, 
i  727;  Bev.  St  1S89,  i  2489).  and  that,  "It 
any  execution  shall  have  issued  against  any 
corporation  and  there  cannot  be  found  any 
prt^rty  or  effects  whereon  to  levy  die  same, 
then  such  execution  may  be  lamed  against  any 
of  the  stockhtAdos  to  the  extent  ct  the  amount 
at  the  monld  balance  of  sucb  stock  by  him 
or  her  owned"  (Bev.  St  187%  |  736;  Bev.  St 
1880,  f  2517).  and  Oiat  *i£  any  cranpony, 
formed  under  this  chqita,  disscdve,  leaving 
debts  unpaid,  suits  may  be  brought  against 
any  person  or  persona  who  were  stocUuriders 
at  ttw  ttane  of  aucb  dlssolntloD  widiout  Joining 
the  company  In  sn^  suit"  (Bev.  St  1879, 
t  740;  Ber.  St  1889,  «  261^  The  learned 
anthor  from  whom  vre  have  Just  quoted,  aftev 
treating  of  the  law  as  It  stood  under  the  ad- 
judications of  flie  courts  at  ttw  time  this  leg- 
islation was  first  enacted,  nys:  **Hence.  When 
it  became  dear  that  the  common  law  did  not 
prevent  the  Issue  of  watered  stock,  but  com- 
pelled the  public  to  rdr.  not  njfoa  statanents 
of  tds  aa>ltal  stock,  but  upon  an  Investlga- 
ticn  of  the  actual  condition  of  the  company,  a 
dja^ma^  arose  for  statutes  and  amstttutional 
provlUons  to  protect  the  people  from  watered 
stocici  This  demand  gave  rise  to  certain  con- 
stltoUonal  provisions  which  have  been  enacted 
in  several  states.  These  provlBloos  are  very 
slnHUar  In  their  wording,  and  are  substantially 
a.  ^^wb;  Ho  coqNtratlon  shall  Issue  stocks 
or  «j '  ads  except  fOr  xamey,  labor  dote 
mon^  or  property  actually  received,  and  all 
flctltlDus  Increase  of  stock  or  Indebtedness  shall 
be  veld.*  It  is  now  20  years  since  the  first 
at  these  provMons  was  enacted,  and  yet  It 
may  be  said  that  these  constltutlonsl  provl- 
sloD^  bave  deddedly  failed  to  remedy  fiw  evfl 
they  .vere  expected  to  cure."  In  the  recent 
case  of  Elytott  Idmd  Co.  v.  Bhml^ham  Ware- 
honst  ft  Elerator  Co.,  92  Ala.  423,  9  South. 
129,^  an  aJrie  ophUon,  after  an  ^tended 
revld^  of  the  authorities,  Walker,  J.,  spik- 
ing Yor  the  court,  says:  "Our  examination 
satisfies  us  that  the  weight  oC  American  au- 
thority does  not  support  the  statement  made 
by  Mr.  Cook  in  section  47  of  his  work  on 
Stocks,  StodUiotdeze  ft  Oorporatkm  Law,  to 
the  eflbct  that  the  attempts  which  have  been 
-made,  In  cases  where  stock  was  issued  for 
property  taken  at  an  overvaluation,  to  bold 
the  party  receiving  such  stock  Uatde  for  ito 
full  par  value,  less  the  actual  value  of  the 
property  recdved  from  him,  have  been  un- 
successful, and  that  if  there  has  beoi  an  over- 
valuation, whldi  is  shown  to  have  been  fraud- 
ulent, then  the  contract  Is  to  be  treated  like 
other  franduleut  contracts,  and  is  to  be  adopted 
In  toto,  or  rescinded  In  toto  and  set  aside. 
We  have  fbnnd  no  authority  at  all  assotlng 
the  exonptlon  of  the  stodcholder  tram  such 
liability  where  It  appeared  tttat  the  stock  sub- 
scription was  governed  1^  a  statutory  regu- 
lation at  all  similar  to  section  1805  of  the 
Code  of  ISTCib  or  secUw  1662  of  the  Code  of 
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1886.  Od  tbe  other  hand,  tiie  New  York,  New 
Jersey,  Mao'lond,  and  PennsylTanla  decisions 
which  bare  been  dted  show  that  the  courts 
In  those  states,  In  ^Ting  effect  to  statutory 
reqnIrementB,  certsinly  no  more  stringent  than 
ours,  as  to  the  moAe  In  which  stock  subscrip- 
tions shall  be  made  payable,  do  not  allow 
attempted  payments  in  property  worth  greatly 
less  than  the  amount  of  stock  Issued  therefor 
to  foreclose  the  Just  demands  of  corporate  cred- 
itors to,  require  that  the  stock  subscription! 
be  made  good  in  money  or  in  money's  worth, 
as  contemplated  by  tbe  statutes.  Those  courts 
recognize  hi  such  proTlstonis  safeguards  Intend- 
ed for  the  protection  of  persons  dealing  with 
corporations,  as  well  as  for  the  corporations 
themselves  and  tbe  persons  associated  together 
therein.  Our  general  laws  afford  the  amplest 
and  freest  fadUtles  for  peracma  desiring  to  en- 
gage In  almost  any  Und  of  lawful  T«itara 
to  secure  by  corporate  aasodaUon  the  advan- 
tages of  defined  and  Umlted  responsibility,  and 
At  the  same  thne  the  efficient  oecutlon  of  their 
purposes  by  means  of  an  artificial  behig. 
changes  In  the  membership  of  which  cause 
no  break  In  the  continuity  of  Its  actkm,  aae 
affect  its  capacl^  to  act,  within  the  scope  of 
Its  powers,  as  a  natural  pwsDD.  It  It  plain 
that  anth  associations,  endowed  wltta  sodi  pow- 
ers  and  priyDeges,  would  be  a  source  of  dan- 
ger to  persons  dealing  with  tltem,  unless  the 
law  required  that  in  their  formation  suitable 
proTlsions  be  nude  for  a  substantial  responsi- 
blilty  for  such  engagements  as  they  may  enter 
Into.  When  legal  proTlslmiB  an  Hound  wbidi 
are  apprc^iriately  framed  to  secure  the  exist- 
ence of  such  respontfbUlty,  It  Is  not  pennisal- 
ble  flo  to  oonstme  than  as  to  allow  a  mere 
fbrmal  and  Illusoty  compliance  therewith  to 
defeat  the  objects  Intended  to  be  aceompllslied. 
No  argument  Is  needed  to  ttbow  that  a  require- 
rnoit  that  the  stock  of  a  oorpontlDn  shall  be 
paid  In  uMHiey,  or  In  labw  w  proparty  at  Its 
money  raloe,  Inures  to  the  benefit  of  parsons 
who  may  become  creditors  of  the  corporation. 
In  that  it  requires  the  capital  stock  to  be  the 
representatlTe  of  substantial  value,  and  Insures 
the  ezlstaice  of  a  fuqd  which  must  be  within 
reach  for  the  sati^action  of  debts.  If  the 
affairs  of  tbe  corporation  are  managed  as  con- 
templated by  tile  law.  It  Is  equally  clear  that 
If  a  stock  subscription  which  Is  required  to 
be  made  payable  In  money,  or  In  labor  or 
IHToperty  at  its  money  value,  and  is  In  fac** 
made  payable  in  property  at  a  designated 
money  valuation,  may  be  satisfied  by  the  trans- 
fer of  property,  the  value  of  which  Is  Insig- 
nificant, or  merely  nomtaal,  as  compared  with 
the  valuation  stated,  then,  so  for  as  this  pro- 
vldon  of  the  law  looks  to  the  protection  of 
creditors.  It  mlg^l  as  well  have  allowed  tbe 
subscription  to  be  made  payable  bi  *cblps  and 
whetstones.' " 

The  Missouri  cases  decided  since  the  adop- 
tion of  our  present  constitution  and  the  en- 
actment of  the  statutes  aforesaid  give  no 
countenance  to  the  idea  that  these  provisions 
bavtt  failed  of  tbelr  purpose  In  thia  state. 


In  tbe  first  of  these  cases,  decided  by  tbe  St. 
Louis  court  of  appeals  in  1ST9  (Chouteau  v. 
Dean,  7  Mo.  App.  210),  It  was  held  that 
''where  |1<^000  of  stock  is  issued  by  a  cor- 
poration to  an  ofllcer  thereof  In  considera- 
tion of  services  rendered  by  him,  valued  at 
|2,S00  (the  stock  ttelng  taken  at  Its  market 
value  of  twenty-fflve  per  cent.,  such  officer 
thereby  becomes  a  stockhtrider,  and  as  such 
liable  to  creditors  of  the  corporation  to  the 
extent  of  the  difference  between  the  value 
of  his  services  and  the  par  value  of  the 
stock."  In  the  next  case,  dedded  by  this 
court  in  1880,  it  was  held  that  "the  capital 
paid  In,  and  promised  to  be  paid  in,  is  a  fund 
which  the  trustees  cannot  squander  or  give 
away."  GIU  v.  Balis,  72  Mo.  42i,  which  was 
followed  in  Insurance  Co.  v.  Floyd,  74  Ma 
286,  decided  in  1881.  In  the  next  case 
(Kehlor  v.  Lademann,  U  Mo.  App.  600,  de- 
cided by  the  St  Louis  court  of  appeals  In 
1682),  "in  a  direct  proceeding  by  the  cred- 
itor of  a  corporation  to  recover  against  a 
stockholder  an  amount  alleged  to  be  due  and 
unpaid  upon  his  stock,  ha  satisfaction  of 
plaintiff's  claim  gainst  the  corporatlMi,"  It 
was  held  that  where  stock  was  Issued,  of 
the  par  value  of  $34,000,  In  payment  of  a 
debt  of  only  $38,955.46.  «  balance  of  $44.55 
was  as  yet  due  aiid  unpaid  mi  the  sto^  for 
which  plaintiff  was  awarded  Judgment.  In 
the  next  case  (Llebke  v.  Knapp,  79  Mo,  23, 
decided  by  this  court  In  1882),  which  was  on 
motion  for  execntl«L  under  uie  provisions  of 
the  statute,  It  was  held  that,  where  the 
services  rendered  (or  capital  stock  under  a 
contract  with  the  corporation  were  equal  In 
value  to  the  par  value  of  the  stock  Issued 
therefor,  such  stock  was  thereby  paid  for. 
In  the  next  case  (Shfckle  v.  Watts.  04  Mo. 
410,  7  S.  W.  274.  decided  by  this  court  In 
1887),  which  was  a  suit  by  a  Judgmat  cred- 
itor against  a  stockhidder  of  an  Illinois  cor- 
poration, In  the  nature  of  a  creditor's  bill, 
as  In  tJie  case  In  hand.  In  which  tt  was  ai- 
legeA  that  the  defendant  was  the  owner  and 
bolder  of  a  large  number  of  the  sfaares  of 
the  stock  of  tbe  company,  subscribed  and  is- 
sued to  him,  and  on  which  no  payment  what- 
ever was  made,  It  was  held  "that  whNe  an 
agreement  Is  entered  Into  between  a  coa- 
trai^r  and  a  corporation,  whereby  tbe  for- 
mer Is  to  perform  work  for,  cs  famish  ma- 
terial to,  the  latter,  and  to  take  unpaid 
stock  In  part  or  in  full  payment,  that  such 
contractor,  whether  for  labor  or  material, 
can  only  charge  therefor  the  reasonable  mar- 
ket value  for  such  labor  thus  given  in  ex- 
change, and  that  ail  agreemento  by  tbe  cor- 
poration to  pay  more  than  such  reasonable 
compensation  will  be  disregarded  and  held 
for  naught  by  the  courts  when  the  rights  of 
creditors  Intervene.  And  this  Is  the  case 
even  though  no  fraud  la  proven."  And  it 
was  accordingly  so  ruled  In  the  Judgment  In 
that  case.  In  the  next  case  (Bank  t.  Oal- 
laher.  4S  Mo.  App.  482,  decided  by  the  Kan- 
sas Olty  court  of  wpeala  In  1890),  in  an  ac- 
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Uon  imder  Rev.  St  187^  I  745,  sapra, 
against  a  stockholder  at  a  defunct  corp<Hra- 
tton.  it  was  held  that.  hold  the  defendant 
liable,  it  la  oidy  neceasary  to  allege  and 
prove— mat,  that  the  plaintlfl  ta  an  tuuatis- 
fled  credltftt'  <a  the  defunct  corporation;  and, 
aecond,  that  defendant,  at  the  dissolution  oC 
said  corporation,  was  the  holder  of  stock 
therdn  not  fnllj  paid  up."  In  the  next  case 
(Leocke  y.  Tredway.  decided  in  1891  by  the 
8t  Louis  court  of  appeals),  which  vaa  an- 
other case  of  a  oeditor  of  an  InwlTent  Illi- 
nois otnporstlon  suing  a  holder  of  Its  stock 
by  purchase  at  one-fourth  of  Its  par  value 
(said  stock  being  originally  paid  for  by  the 
transfra  of  a  jfateat  rigbt  capitalised  at  fBOOf 
000,  but  which  the  court  found  had  no  sub- 
stantial  market  w  other  value  at  the  time  of 
the  tnmsaetion,  but  that  whatever  value  it 
had  was  conjectural  and  proUematlcal,  de- 
pending up<Hi  what  might  be  done  with  it 
under  proper  mani^ment),  npcm  an  all^ar 
tlon  in  the  petition  "tha^t  ninety-five  per  cent 
npon  said  stock  remains  unpaid,"  tlie  stock- 
holder was  held  liable;  Thompson,  J.,  who 
delivered  the  tqiliilon  of  the  court,  stating 
the  law  as  follows:  "The  general  rule  of 
law  Is  that  it  is  b^ond  the  power  of  a  cot- 
poratlon  to  issue  its  stock  at  less  than  Its 
par  value,  and  that  when  it  does  so  issue 
its  slmres  the  taker  of  them  Is  UaUe,  In  a 
proceeding  by  or  on  behalf  of  creditors,  to 
make  good  the  difference  Iwtween  their  par 
value  and  what  be  actually  gives  for  them 
[citing  authorities].  If  an  exception  to  tbis 
rule  Is  claimed  In  any  particular  case,  the 
party  dalmlng  the  exception  must  put  his 
hand  upon  some  statute  authoring  the  cor- 
poration to  so  deal  with  its  shares.  As  no 
statute  of  Illinois  has  been  proved,  author- 
ising a  corporation  to  tesue  its  shares  for 
less  than  their  par  value  in  mon^,  we  con- 
clude that  the  law  of  XUlnols  In  this  respect 
Is  the  same  as  tlie  law  of  Missouri  and  the 
general  law;  and  we  are  confirmed  In  this 
conclusion  by  an  examination  of  a  decision 
of  the  supreme  court  of  that  state,— Union 
Mut.  Life  Ins.  Co.  v.  Frear  Stone  Mfg.  Co., 
97  in.  687."  In  the  next  case  (Garrett  v. 
Mining  Co..  118  Mo.  830.  20  S.  W.  9^.  decid- 
ed this  court  in  1892),  which  was  a  suit 
for  spectflc  performance  of  a  contract  to  ex- 
change lands  fbr  the  capital  stock  of  a  cor- 
poration. It  was  said:  "When  the  constltu- 
tton  pnmltB  a  subscriber  to  pay  for  stock 
by  labor  dtme  or  property  actually  received, 
It  means  that  the  corporation  must  receive 
In  labor  or  property  what  It  was  reasonably 
worth  in  money.  The  same  rule  obtains  in 
the  absence  of  statutory  anthority.  Cor- 
porations must  own  property  for  the  pnr- 
poses  of  their  legitimate  business,  and  It 
would  be  a  useless  formality  to  receive  the 
numey  In  payment  for  the  stock,  and  return 
it  again  in  payment  of  the  property.  That 
fUrmallty  Is  not  required,  but  as  is  said  by 
Lord  Justice  Glffard  In  Drummond's  Case,  4 
Oh.  App.  772,  'If  a  man  contracu  to  take 


shares,  he  must  pay  tta  Hbem,  to  aw  a 
hom^  phrase,  "in  meal  or  in  malt."  He 
most  either  iny  in  money  or  in  money's 
worth.  1  Cook,  Stock,  Stockh.  &  Corp.  Law, 
I  13;  1  Mor.  Priv.  Coip.  428.  To  the  same 
effect  are  the  declaloiu  in  this  state.  The 
property  or  labor  must  be  a  fair,  Just,  law- 
ful, and  needed  equivalent  for  the  money 
subscribed.'  Uebke  v.  Knapp,  79  Mo.'  2ii 
Shickle  V.  Watts,  94  Mo.  414,  7  8.  W.  274; 
Chouteau  v.  Dean,  7  Mo.  App.  210:"  In  the 
next  case  (BamsQy  v.  Bfannfacturii^E  Co.,  116 
Mo.  SU,  22  a  W.  719.  decided  by  division 
Xo.  2  of  this  court  in  1893),  which  was  an 
action  to  jcecover  back  land  and  money  paid 
<m  subscription  to  the  capital  stock  procured 
by  fraudulent  misrepresentations,  It  was 
said:  "l^t  the  capital  stock  of  a  corpora^ 
tlon,  both  that  which  has  been  actually  paid, 
and  subscriptions  thereto  which  remain  un- 
paid, are  ordinarily  regarded  In  law  as  a 
trust  fund  pledged  for  the  paym«t  of  the 
debts  of  the  corporation,  there  can  be  no 
quefttlon.  Foster  v.  Planlng'MUl  Co.,  92  Mo. 
79,  4  S.  W.  260;  Adler  v.  Manufiicturlng  Co., 
18  Wis.  57.  Nor  can  a  roiporation  make  an 
arrangemrait  with  any  of  its  stockholders  by 
which  they  are  to  be  released  from  the  pay- 
ment of  thebr  stock  subscribed,  m  any  piuri 
thereof,  so  as  to  affect  the  rights  of  its  cred- 
itors. This  has  been  so  hdd  this  court- 
Insurance  Co.  v.  Floyd,  74  Mo.  268;  QUI  v. 
Balls,  72  Ma  424;  Upton  v.  Trlblleock,  91  U. 
&  45."  In  the  next  case  (Shepard  v.  Drake, 
61  Mo.  App.  IM,  decided  by  the  Kansas  Olty 
court  of  M>peals).  and  which  was  a  proceed- 
ing 1^  motion  under  section  2B17,  Bev.  St. 
1889,  It  was  held  that:  "It  Is  now  the  well- 
settled  doctrine  In  this  state  that  while  the 
stock  of  a  corporation  may  be  paid  for  In 
money,  labor,  or  prop«ty  of  any  Idnd  nsei} 
in  the  business,  yet  such  stock  will  not,  as  to 
the  corporation  creditors,  be  deemed  fully 
paid  unless  such  money,  labor,  or  propotf 
shall  at  the  time  be  the  fair  equivalent  of 
the  stock's  par  valufc  In  other  words,  mere 
fictitious  values  placed  on  labor  or  properly 
in  payment  for  stock  will  be  Ignored,  and 
the  shareliolder  will  get  credit  on  his  sub- 
scription for  the  real  value  of  the  labor  or 
proper^,— notlUng  more,— and  be  compelled, 
at  the  suit  of  a*  corporation  creditor,  to  pay 
up  the  balance.  And  this  rule  seems  to  bold 
In  this  state,  whether  the  overroluatlon  of 
the  property  received  by  the  corporation  be 
the  result  of  fraud,  mistaken  estimate,  or 
bad  Judgment."  In  the  next  and  last  case 
(Woolfolk  V.  January.  131  Mo.  620,  33  8.  W. 
432,  decided  by  division  No.  2  of  this  court 
Dec.  17.  1886),  and  upon  which  appellants'' 
mainly  rely  for  a  reversal  ot  the  Judgment 
In  this  case,  and  which  was  a  proceeding  by 
motion  for  execution  against  a  stockholder 
by  purchase  from  an  original  stockholder, 
upon  an  allegation  that  the  defendant'e 
stock  was  wholly  unpaid  for,  and  In  which 
It  appeared  from  the  evidence  that  the  plain- 
tiff  vaM  a  Judgment  creditor  on  bonds  lametf 
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by  the  corporation  in  part  payment  ot  a 
gaa  plant  in  tbe  city  of  Nevada,  which  plant 
and  Ita  franchise  bad  been  accepted  by  the 
company  at  a  valuation  equal  to  the  par 
Talue  of  the  stock  In  full  payment  of  ita 
capital  stock  and  said  bonds,  and  In  which 
the  court  fonnd,  upon  the  admission  of  plain-  , 
tUT  himself,  that  he  purchased  the  bonds 
with  full  knowledge  of  the  transaction.  It  < 
was  held  that  the  plaintiff  was  estopped  ! 
from  claiming  that  defendant's  stock  was  ! 
not  fully  paid  up.    This  Is  the  full  9cop9  ot  \ 
the  decision  upon  the  facts  In  Judgment  In  i 
that  case.    The  ruling  is  In  harmony  and  , 
entirety  consistent  with  the  roliogs  in  all 
the  cases  In  this  Mate  which  we  have  . 
cited,  and  affords  no  support  to  plaintiff's  , 
contention.   In  fact,  boot  Is  on  the 

other  1^;  tor  liera  It  Is  the  appellants  who 
accepted  tlidr  stock  with  full  knowledge 
that  It  had  been  paid  for  only  by  the  agree- 
ment to  transfer  a  hope  for  patent  In  the 
worthless  Braun  Invention,  and  who,  upon 
the  same  principle,  sboold  be  estopped  from 
claiming  that  their  stock  was  thereby  fully 
paid  for.  In  an  action  by  a  creditor,  who. 
without  notice,  extended  credit  to  the  cor- 
poration upon  the  faith  of  its  capital  stock 
b^ng  fully  paid  as  required  by  law. 

Upon  a  reTlew  of  all  the  cases  decided  by 
the  appellate  courts  of  this  state  since  tbe 
adoption  of  the  cmstltiitlon  of  1876,  the 
rulings  In  all  of  which  wlU  be  found  to  be 
In  harmony,  it  is  Impossible  to  eacape  the 
oonTlctioa  that  in  this  state,  whatever  may 
be  the  ease  in  some  of  the  otiier  states,  the 
"American  trust  doctrine."  as  sug^rested  by 
Mr.  Justice  Harlan,  has  indeed  been  re-en- 
forced by  its  constitution  and  statutes,  and 
that  tb»  proposition  that  the  stock  of  a  cor- 
poration muat  be  paid  fw  "In  meal  or  In 
malt,"  ta  mon^  cr  in  monk's  Talue,  is  not 
a  mere  figure  of  speech,  but  reaUy  has  the 
atgnlflcanoe  of  its  terms;  it  may  be  paid  for 
In  pnverly,  but  hi  such  case  the  property 
must  be  the  fair  equlralent  In  value  to  the 
par  value  ot  the  stock  issued  therefor;  that  | 
It  Is  the  duty  of  the  stockholders  to  see  that  i 
it  posaoanoB  such  value;  that  whw  a  cor- 
poration is  sent  forth  Into  the  commercial 
world,  accredited  by  them  as  poeseased  of  a 
capital  In  money,  or  Ita  equivalent  In  proper- 
ty, equal  to  the  par  value  of  its  oyiltal  stock, 
every  person  dealing  with  it,  unless  other- 
wise advised,  has  a  right  to  extend  credit 
to  it  on  the  faith  of  the  fact  that  Its  capital 
stock  has  been  so  paid  for,  and  that  the 
money,  or  Its  equivalent  In  propwty,  will 
be  forthcoming  to  respond  to  tbelr  legitimate 
aemands;  In  short,  that  it  la  the  duty  ot  the 
stockholder,  and  not  of  the  creditor,  to  see 
that  It  Is  so  iwld.  Hence  the  Inquiry  In  a 
case  between  the  creditor  and  a  stockholder, 
when  property  has  been  paid  In  tor  the  cajd- 
ta!  stock  of  a  corporation,  is  not  whether  the 
stockholder  b^eved,  or  had  reason  to  be- 
lieve, that  the  property  was  equal  is  value 
to  the  par  value  ot  the  capital  stock,  but 


whether,  in  point  of  fact.  It  was  such  equiva- 
loit  This  wholesome  and  salutary  doc- 
trine, beneficial  alike  to  the  general  public 
and  to  all  cMpormtloni  dtdng  business  with 
bcma  fide  capital,  so  firmly  aj^Ued  in  SUckle 
V.  Watts,  sniwa,  and  so  vdl  formulated  in 
the  foregoing  qnotatkm  fRun  the  <^nioii  of 
Olll,  J.,  in  the  case  of  Sh^ard  t.  Drake, 
supra,  ou^t  not  to  be  la  any  way  weakoied 
or  Impaired  by  anything  said  in  the  i^ilnlou 
in  the  case  ot  Woolfdlk  v.  Januszy  in  ctiti- 
ctsm  ot  a  single  ex^easkm  in  the  opinion  tat 
ShicUe  v.  Watts,  and  which  eriticism  was 
obiter  to  the  case  Haai  in  hand.  Api^ying 
this  doctrine  to  ttie  facta  of  the  case  now 
under  cmddKatlon,  ttie  aiipdlants  are  ob- 
viously left  wMMut  a  fltni^  ahred  of  daim 
to  a  rerersal  ot  the  Judgment  of  tbe  dreult 
court,  which  la  therefore  affirmed.  All  c<m- 
cnr. 


GITT  OF  OALLATIN  TARWATmt. 

(Supreme  Court  of  Missoorl.  DivUion  No.  1. 
Feb.  23,  1808.) 

OrDIKASOS— VaLIDITT— DBDHKSNirESS— CiTIZ.  AO- 

TinrfS— Kbcovbrt  ov  Futb— C!ohpuint. 

1.  Where  express  authority  is  given  to  a  dty 
by  its  charter  to  prohibit  unnkenness  within 
its  borders,  an  ordiuance  passed  in  pursiiaDco 
of  that  power  prohibiting  public  dninkenneas 
is  constitntional,  as  an  exercise  of  a  proper 
delegation  of  the  police  power, 

2.  Prosecntions  by  monicipal  cotpoiatioas  Civ 
the  recovery  of  Goes  are  civu  actloDS. 

3.  Where  an  ioformatioD  and  complaint  by  a 
dty  for  drankenness  describes  the  offense  In 
the  lansnage  of  the  ordinance,  it  is  sufficient. 

4.  Where  a  complaint  for  druotcenness  char- 
ged defendant  with  being  drunk  on  the  streets 
and  on  the  sidewalks  and  in  the  businem 
bouBes  of  the  dty,  which  are  disjunetivelj 
made  punishable  by  the  same  ordinance,  Impos- 
ing a  Tike  penalty  in  each  case,  therp  is  bat  on<' 
offense  charged,  which  will  be  siipported  by 
proof  of  any  one  of  the  breaches  alleged. 

Appeal  from  circuit  court,  Daviess  county; 
E.  J.  Broaddus,  Judge. 

Action  of  city  of  Gallatin  against  James  P. 
Tarwater  for  drunkenness.  From  a  Judg- 
ment quashing  the  complaint,  plalntia  ^ 
peals.  Beversed. 

3.  P.  O.  Olvms  and  J.  A.  Selby,  for  appti- 
lant   Hamilton  &  Dudley,  for  requndmt. 

BBAOB,  P.  J.  The  plahitlff  Is  a  municipal 
corporation  by  virtue  of  a  special  charter. 
poBseralng,  among  others,  the  following  pow- 
en  therein  granted: 

"Sec.  19.  To  preveat  and  punish  the  firing 
ot  firearms  within  the  limits  ttf  the  dty.  ta 
prevent  and  punish  the  furious  riding  or  driv- 
ing of  horses  or  mules  within  the  corporate 
limits  of  the  city,  ai^  also  to  prevent  and 
punish  all  fighting,  quarreling,  Sabbath 
breaking,  drunkenness,  indecent;  profane  or 
obstreperous  language  within  the  limits  of 
tlie  corporation." 

"Sec.  22.  To  r^fulate  the  police  of  tibe  di^. 
to  Impose  fines,  fotfeltuiea  and  p^udties  tor 
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the  breach  ot  any  ordinance  not  to  exceed 
the  mm  of  five  hundred  doUars,  and  provide 
for  the  recorery  and  appropriattona  of  such 
flnea  and  fi>rf titnrea,  and  the  enforcement  of 
aoch  penalttea.  and  in  default  of  payment 
thereof  to  provldfi  for  Imprleonment  In  the 
coonty  Jail  not  to  exceed  one  month,  or  at 
labor  on  the  streets,  or  both." 

Seas.  Acta  1870^  p.  286. 

In  porsuance  the  powers  thna  granted, 
the  ftdlowlng  among  other  ordinances  In  the 
Berlsed  (hdlnanoes  of  said  city  of  188S  were 
«naeted: 

"Section  1.  niat  any  person  who  shall  ap- 
pear  upon  any  street  or  sidewalk,  or  In  any 
bnaineui  house  within  the  corporate  limits  of 
the  dty  of  Qallstln,  in  a  state  of  Intoxlca* 
tlon  or  dnmkenneas,  shidl  be  de^ed  gtdlty 
of  a  misdemeanor,  and  iqwn  conrlctlon  Qiere- 
of;  shall  be  punished  by  a  fine  of  not  less 
than  one  dollar  nor  more  than  twenty  dol- 
hirs." 

In  a  proper  proceeding  authorised  the 
<diarter  and  ordinancee  passed  in  pursuance 
thereof,  the  defendant,  Tarwater,  was  arrest- 
ed, brought  before  a  Justice  of  the  peace,  and 
flncd,  for  a  violation  of  the  ordinance  set  out. 
From  the  judgment  of  the  Justice,  he  appeal- 
ed to  the  circuit  court,  where,  upon  bis  mo- 
tion, the  complaint  was  quashed,  the  defraid- 
ant  discharged,  and  Judgment  for  costs  ren- 
dered against  the  d^,  from  which  the  dty 
ai9eal&  The  compliUnt  and  motion  to  quash 
an  as  Adiows; 

■•Complaint. 
"James  Tarwater  to  the  City  of  OaUatln, 
Debtor. 

"To  violation  of  Olty  (^!dinance  No.  14,  | 
1,  in  relation  to  punishing  ofTenses  against 
public  morals  and  decency,  twen^  dollars,  in 
this,  to  wit:  That  the  said  James  Tarwater, 
on  the  SSth  day  of  May,  1899,  ftt  the  dty  of 
Oallathi,  and  wlthhi  the  limits  thereof,  did 
then  and  there  nnlawftdly  appear  upon  the 
streets  and  sidewalks  and  in  the  business 
houses,  in  a  state  of  hitoxlcatlon  and  drunk- 
enness, contrary  to  the  said  ordinuice  In  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  said  dty. 

"Motion  to  Qtutsh. 

'•Gomes  now  the  defendant,  and  moves  the 
court  to  quash  the  Information  and  comi^alnt 
In  above  cause,  for  the  reasons:  (1)  Because 
said  information  and  complaint  does  not  state 
facts  suffldent  to  constitute  a  cause  of  action 
or  any  offense,  under  the  law  or  ordinances 
of  said  dty;  &t  because  said  information 
does  not  state  where  defendant  appeared 
flrunk  fak  said  dty,  whether  in  the  public 
streeta  or  alleys  of  said  dty,  or  some  busi- 
ness house  therein;  (3)  beoiuse  the  same 
does  not  allege  that  defendant  was  drunk  in 
the  public  streets  or  alleys,  or  In  some  busi- 
ness bouse  of  said  dty,  to  the  disturbance  of 
any  fwrson  or  cltlsoi  therein." 

1.  While  it  doea  not  appear  from  the  rec- 


ord njfon  what  ground  the  motion  to  quash 
was  sustained.  It  is  conceded  by  both  sides 
tibat  one  of  tiie  grounds  upon  which  the  rul- 
li^;  was  based  was  that  the  ordinance  was 
nnconstltntlonal;  and  as  the  first  reason  as- 
signed in  the  motion  afforded  an  opportunity 
to  raise  that  question,  and  as  It  Is  conceded 
that  It  was  In  fact  raised  and  passed  upon  by 
the  trial  court,  we  fed  warranted  in  taking 
Jurisdiction  of  the  case.  Baldwin  v.  Fries, 
103  Mo.  286.  16  S.  W.  760;  Bennett  V.  BaU- 
way  Co..  105  Mo.  012, 16  S.  W.  M7. 

2,  Biqiress  power  Is  given  to  tb»  dty  by  tbe 
chuter  to  prohibit  drunkenness  within  its 
borders,  and,  In  pursuance  ot  that  power,  the 
dty  passed  the  ordinance  In  question,  by 
which  drunkenneas  Is  prohibited  upon  the 
streets,  sidewalks,  and  in  the  budness  housn 
of  the  dty.  In  other  words,  tibe  tidng  pro- 
hibited by  this  ordinance  Is  public  Shrunken- 
ness.  The  exhibition  of  one's  sdf  hi  a  con- 
dition tending  in  and  of  itself  to  degrade  the 
public  morals,  to  annoy  and  faiconvenloice 
the  dtlaens  in  tbe  dlsdiarge  of  thdr  dally 
duties,  and  to  destroy  the  peace,  comfort, 
good  order,  and  well-being  of  society,  Is  an 
offense  which  is  the  propv  subject  of  police 
regulation,  and  has  been  so  regarded  both  hk 
tUs  countoy  and  In  Bn^and  ever  since  the 
reign  of  James  the  First  1  Cooley.  BL 
Comm.  C8d  Bd.)  bk.  1,  p.  123;  2  Cooley,  Bl. 
Comm.  bk.  4.  p.  63;  Bish.  Or.  Iaw,  |  403; 
Tied.  Ltm.  802;  Tipton  v.  State,  2  Yerg.  &12; 
State  V.  Smith,  3  Helsk.  465;  Town  of  Bloom- 
field  V.  Trimble,  54  Iowa,  899.  6  N.  W.  586; 
People  V.  French, .  102  N.  T.,  loc.  dt  587. 
7  N.  B.  813:  State  v.  Sevier,  117  Ind.  S38, 
20  N.  B.  245;  Com.  v.  Morrisey,  157  Mass. 
471.  32  N.  B.  664.  There  Is  perhaps  no  state 
In  the  Union  In  which  the  evU  consequences 
to  the  public  wdf  are  of  this  offense  have  not 
been  sought  to  be  mitigated  or  avoided  by 
legislation  on  one  line  or  another;  and.  while 
thm  far  In  this  state  tiie  legislature  has  not 
seen  fit  to  enact  a  general  statute  punishing 
public  drunkenness,  there  can  be  no  doubt  of 
Its  power  to  do  80.  or  to  delegate  that  power 
to  Its  dties,  as  was  done  in  the  present  In- 
stance. We  find  nothing  in  the  authorities 
dted  by  counsd  tor  respondent,  when  prop- 
erly considered,  that  militates  against  this 
condusion,  and  hold  that  the  circuit  court 
committed  error  In  susminlng  the  motion  on 
the  ground  that  the  ordinance  la  unconstitu- 
tional. 

3.  The  second  and  third  gronnda  of  the  mo- 
tion may  be  considered  together.  Prosecu- 
tions by  munldpal  corporations  for  the  recov- 
ery of  fines  for  violation  of  dty  ordinances 
are  regarded  as  dvil  actions  In  this  state,  and 
the  complaint  need  not  be  so  fermal  and  tech- 
nical as  an  Indictment  or  Information  for  a 
criminal  offense  against  the  lawa  of  the  state. 
City  of  St  Louis  v.  Weltzel,  130  Mo.  600,  31 
S.  W.  1015:  City  of  St  Louis  v.  Knox,  74  Mo. 
79.  Even  for  an  offense  created  by  statute, 
an  Indictment  sutMtantiaUy  following  the  lan- 
guage of  the  statute  la  gaierally  snffldoit 
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State  T.  Adams,  lOS  Mo^  loc.  dt  211,  18  S. 
W.  1000,  and  cases  cited.  A  fortiori,  the 
charge  so  made  in  an  Intormation  for  a  viola- 
tion of  a  city  ordinance  Is  snfQcient  Clt; 
of  St  Louis  V.  Knox,  supra.  It  Is  also  well- 
settled  law  that  "separate  and  distinct  of- 
fenses mentioned  dlsJonctlTely  in  the  same 
section  of  the  statute,  all  of  which  are  of  the 
same  class  and  punishable  by  the  same  penal- 
ty, may  be  charged  conjunctively  in  one 
count  of  an  Indictment,  as  If  constituting  but 
one  offense,  and  such  count  will  be  sustained 
by  proof  of  one  of  the  offenses  charged." 
State  T.  Cameron,  117  Mo.  371,  22  S.  W.  1024: 
1  Blah.  New  Cr.  Proc.  S  436.  Tested  by  these 
rules,  the  complaint  Is  sufficient  The  gist 
of  the  action  Is  being  drunk  in  a  public  place. 
The  defendant  Is  charged  with  being  drunk 
on  the  streets  and  sidewalks,— ex  tI  termini, 
public  places  In  the  dty.  It  Is  the  character 
of  the  place,  not  the  particular  locality,  that 
constitutes  the  essence  of  the  offense;  and 
from  the  nature  of  the  offense,  as  hereinbe- 
fore stated,  it  was  unnecessary  to  state  that 
any  particular  person  or  citizen  was  disturb- 
ed by  his  condition.  The  drcoit  court  erred 
In  sustaining  the  motion  to  quash,  and  fo^ 
that  error  the  Judgment  will  be  reversed,  and 
the  (nuse  remanded  to  that  court  for  trial 
on  the  merits. 

ROBINSON  and  WILLIAMS.  JJ.,  ooocnr. 


HOLLMAN  T.  LANGB. 

(Sapmnc  Court  of  Missouri,  Dirlslon  No.  L 

Feb.  23,  1898.) 

WiTXBssBB— CoMprrsNCT— Tau^— Waitsk  ofOb- 
jBOTioNs— Apfbal^Harmlbbb  Bebok. 

1.  Under  Rev.  St  1889.  |  8918,  plaintiff  is 
an  Incompetent  witness  to  testify  concerning 
dealinffa  between  himself  and  defendant's  de- 
ceased agent 

2.  A  defendant  does  not  waive  the  objection 
that  plaintiff  Is  incompetent  to  testify  concern- 
ing dealings  with  her  deceased  agent,  where  a 
coHdefendant,  acting  independently  of  her,  in- 
troduces him  to  formally  prove  nis  signature 
while  dealing  with  such  agent,  and  she  does 
not  object  until  be  to  asked  to  stats  the  dealings 
Id  detail. 

3.  A  party  is  not  harmed  by  the  rejection  of 
evidence  subsequently  admitted. 

4.  i'laintiff  sued  to  set  aside  a  release  of  a 
trost  deed,  and  to  subject  the  land  described  In 
it  to  the  sum  secured  therehv.  He  alleged  that 
the  grantor  had  fraudulently  induced  him  to 
make  the  release  by  turning  over  to  him  a  note 
of  which  ahe  was  payee,  and  which  she  indors- 
ed, "Without  recourse."  BOd,  that  he  could  not, 
on  appeal,  first  claim  that  she  was  liable  on 
the  breach  of  the  implied  contract  that  said 
note  was  a  valid  obligation. 

AK>eal  from  St.  Lonls  chrcnlt  conrt;  James 
W.  Withrow,  Judge. 

Bill  bj  Henry  0.  I^nman  against  Mathilda 
Lange  and  otbm.  From  a  Judgment  for 
defendant  Lange,  plaintiff  appeals.  Affirmed. 

Flsse  *  Kortjohn,  for  appelant.  laibke  & 
Muencb,  toe  respondent 


WILLIAMS,  J.  Plaintiff,  who  was  the- 
bolder  of  a  principal  note  tor  $4,000  and  of 
certain  Interest  notes  executed  by  defend- 
ant Mathilda  Lange,  on  the  18th  day  of  De- 
cember. 1800,  and  secured  by  a  deed  of  trust, 
upon  real  estate  belonging  to  her  in  the  city 
of  St  Louis,  brought  this  suit  to  set  aside 
and  vacate  a  release,  uade  by  him  on  the 
6th  of  September,  1883.  of  said  deed  of  trust, 
and  for  the  recovery  of  said  $4,000  and  in- 
terest thereon,  and  to  subject  said  real  e»- 
tate  to  the  payment  thereof.  The  pedtion 
alleges,  In  substance,  as  grounds  for  setting 
aside  said  release,  that  plaintiff  was  fraudu- 
lently induced  by  defendant's  agent,  one  W. 
B.  Lange,  to  exchange  the  notes  of  Mrs. 
I^nge,  held  by  him  and  secured  by  deed  of 
trust  npcHi  her  property,  for  a  note  of  ^000, 
and  two  notes  for  interest  thereon,  of  the 
Carondalet  Real-Estate  Company,  payable  to 
Mrs.  Lange,  dated  May  19,  1892,  and  Indorsed 
by  her,  "Without  recourse;"  It  Is  averred 
that  the  delivery  to  plaintiff  of  the  notes  last 
mentioned  was  the  only  consideration  for 
the  surrender  of  defendant's  notes,  and  the 
satisfaction  by  plaintiff  of  the  deed  of  trust 
upon  her  property.  It  is  charged  tbat.  Id 
order  to  procure  aald  release,  It  was  falsely 
and  fraudulently  represented  by  defendant's 
agent  to  plaintiff  that  the  said  notes  of  the 
OaroDdalet  Real-Estate  Company  were  un- 
paid, and  that  they  were  secured  by  a  deed 
of  trust  of  even  date  therewith,  and  tbat 
said  deed  of  trust  was  a  subsisting  incum- 
brance upon  certain  lots  belonging  to  said 
company  de8crll)ed  therein,  and  tliat  these 
reprraentattons  were  relied  upon  by  plain- 
tiff. The  plaintiff  then  alleges  that  said 
statements  so  made  to  him  were  untruer  and 
that  the  notes  delivered  to  him  in  Ilea  oi  de- 
fendant's notes  were  not  those  secured  by 
the  deed  of  trust  above  mentioned,  executed 
by  the  Carondalet  Real-Estate  Company,  dat- 
ed May  19,  1S92;  and,  further,  that  Mrs. 
Lange,  through  her  a^nt,  had  released  and 
sadsded  its  deed  of  trust  on  the  20th  of 
April,  1893.  and  prior  to  the  negotiations 
with  [dalntiff  for  the  exchange.  Several  per- 
sons acquired  interests  In  the  real  estate  in- 
cluded in  the  I^nge  deed  of  trust  of  Decem- 
ber 18,  1890,  after  plaintiff  caused  the  same 
to  be  released.  These  parties  were  made 
defendants  In  this  actltm,  and  It  was  alleged 
that  the  deeds,  through  which  they  derived 
title,  were  not  executed  or  delivered  by  Mrs. 
Lange.  This  branch  of  the  case  need  not 
be  further  noticed,  however,  as  It  to  conced- 
ed in  thto  conrt  that  plaintiff  Is  not  entitled 
to  reach  the  property,  but,  at  most,  can  only 
have  a  personal  Judgment  agaiiut  Mrs. 
Lange.  The  defendants  filed  separate  an- 
swen,  all,  however,  putting  In  Issue  the  al- 
legations of  the  petition.  The  plaintiff,  upon 
the  trial  in  the  circuit  court  of  the  dty  of 
St  Louis,  proved  that  he  purchased,  for 
value,  the  notes  dated  December  18,  1890. 
executed  by  Mrs.  Laive,  and  that  these  notea 
were  found  duly  cancded  among  tbe  pwen 
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of  W.  B.  Lanse,  after  the  tatter's  deattk, 
whtcb  occurrud  on  the  2Sth  of  January,  18&4. 
It  further  appeared,  that  the  plaintiff,  on  tbe 
5tb  of  September.  1803,  executed  a  release  of 
the  deed  of  trust  by  wblch  tbey  were  se- 
cared.  W.  B.  Lange  was  sbown  to  be  the 
attorney  In  fact  of  bis  mother,  tbe  defendant 
Mrs.  Mathilda  Lange.  He  was  also  tbe 
president  of  the  Carondalet  Beal-Estate 
Company,  and  owned  all  of  Its  stock  except 
two  shares.  He,  as  president  of  said  com- 
pany, signed  the  $4,000  note  and  tbe  Interest 
notes  of  May  19,  1802,  and  the  deed  of  trust 
to  secure  the  same,  hereinbefore  referred  to. 
It  was  also  proved  that  Mrs.  Lange,  through 
ber  said  agent,  on  the  20th  of  April,  i8t^, 
txecDted  a  release  of  the  deed  of  trust  se- 
curing tbe  company's  notes,  reciting  therein 
that  said  notes  were  paid.  The  plaintiff  fur- 
ther offered  erldence  tending  lo  show  that 
the  papers  purporting  to  be  the  notes  of  said 
company  In  bis  possession  were  duplicates, 
and  that  tbe  original  set  mentioned  in,  and 
secured  by,  said  deed  of  trust  were  pledged 
by  W.  B.  Laoge  for  a  debt  due  from  him  to 
the  German-American  ^nlc  At  any  rate, 
those  held  by  plaintiff  were  exact  copies  of 
tbe  notes  pledged  to  said  bank,  and  both 
sets  conformed  to  the  description  contained 
In  tbe  deed  of  trust  of  the  obligations  In- 
tended to  be  secured  thereby.  Plaintiff 
proTed  that  he  was  in  possession  of  what 
purported  to  be  tbe  note  of  the  Carondalet 
Real-Estate  Company  for  H.0O0,  dated  May 
10.  18i>2,  payable  to  defendant  Mathilda 
Lange,  and  Indorsed  by  her,  "Without  re- 
course," and  that  said  company  was  Insol- 
vent. He  did  not  show,  however,  where  or 
from  whom  he  received  it,  or  that  it  had  any 
connection  whatever  with  tbe  release  of  the 
Lange  deed  of  trust  sought  to  be  set  aside 
In  tills  case.  He  ofTered  to  prove  by  his  own 
testimony  that  tbe  only  consideration  for  the 
release  of  said  Lange  deed  of  trust,  and  tbe 
surrender  of  ber  notes,,  was  tbe  delivery  to 
blm  of  tbe  $4,000  note,  which  was  represent- 
ed to  have  been  executed  by  tbe  Carondalet 
Real-Estate  Company,  and  also  offered  to 
prove  by  his  own  evidence  the  statements 
that  were  made  to  bim  In  regard  thereto,  as 
set  out  In  the  petition.  The  court  declined 
to  permit  him  to  testify  to  anything  that 
took  place  between  blm  and  defendant's 
agent,  W.  B.  Lange,  who  was  dead  at  tbe 
time  of  the  trial.  This  ruling  of  tbe  trial 
court  must  first  be  considered,  for  upon  It 
tbe  plaintiff's  right  to  recover  upon  the  case 
made  In  bis  petition  depends. 

1.  Tbe  contracting  agent  of  defendant,  who 
represented  her  in  the  transaction  with 
plaintiff,  and  personally  conducted  the  busi- 
ness with  him  in  her  behalf,  being  dead, 
plaintiff,  under  repeated  decisions  of  tliis 
court,  was  not  a  competent  witness  to  deal- 
ings between  him  and  said  deceased  agent. 
Leach  v.  McFadden,  110  Mo.  5SA,  19  S.  W. 
»i7l  Williams  t.  Edwards,  04  Mo.  447.  7  SL 
W.  429;  Banking  House  t.  Bood,  132  Mo 
'  M&W.-48 


250.  38  a.  W.  816.  The  objection  was  mode 
to  plalntlfTs  competency  as  coon  as  It  was 
developed  and  shown  to  the  court  that  the 
tranaactlon  be -was  detailing  occurred  be- 
tween him  and  said  deceased  agent  It  is 
urged,  however,  that  Mrs.  Lange,  by  her  con- 
duct at  tbe  trial,  waived  ber  right  to  object 
to  plaintiff's  competency.  This  Is  based  op* 
on  tbe  fact  that  after  tbe  plaintiff  closed  bis 
testimony,  and  Mrs.  I^ange  had  declined  to 
Introduce  any  evidence  in  her  behalf,  and 
had  so  announced  to  tbe  court,  one  of  her 
co-defendants  caited  plaintiff  to  Identify  bis 
signature  upon  the  margin  of  tbe  record  to 
the  release,  of  tbe  Lange  deed  of  trust,  and 
that  Blre.  Lange  made  no  objection.  Plain- 
tiff's counsel,  then,  upon  cross-examinatloo, 
proposed  to  prove  by  him  all  that  occunisd 
between  him  and  W.  B.  Lange,  deceased.  In 
reference  to  said  release.  Upon  Mrs. 
Inge's  objection,  this  evidence  was  exclud- 
ed. It  wUl  be  noted  that  Mrs.  Lange  and 
ber  co-defendants  filed  separate  answers, 
were  represented  by  different  counsel,  and 
were  in  some  respects,  at  least,  maidng  dif- 
ferent defenses.  In  fact,  it  stands  conced- 
ed In  this  court  that  plaintiff  cannot  main- 
tain bis  suit  against  the  defendant-  who 
called  him  to  make  tbe  formal  proof  of  his 
signature,  and  that  said  defendant  has  no  in- 
terest In  the  case  -as  It  now  stands,  and  could 
not  have  been  affected  by  the  offer  of  pnxtf 
made  by  plaintiff.  Mrs.  Lange  could  not  con- 
trol the  action  of  ber  co-defeudant£.  and  was 
not  vested  with  power  to  direct  their  conrae. 
She  did  not  call  plaintiff  as  a  witness,  nor 
was  It  done  in  her  interest,  but  it  was  after 
she  had  expressly  declined  to  offer  any  evi- 
dence in  her  behalf.  We  do  not  think  that 
she  should  be  estopped  to  raise  tbe  objection 
that  plaintiff  was  Incompetent,  as  against 
her,  to  testify  to  a  transaction  with  ber  de- 
ceased agent,  simply  because  a  co-defendant, 
represented  by  other  counsel,  and  acting  In- 
dependently of  her.  Introduced  him  for  the 
purpose  of  formally  proving  plaintiff's 
uature,  and  that  she  nlade  no  objection  un- 
til be  was  asked  to  detail  what  took  place 
between  him  and  ber  said  agent  If  ^e  had 
placed  plaintiff  upon  the  stand,  or  If  be  had 
been  introduced  with  her  consent  or  con- 
nivance or  for  her  benefit  a  different  rule 
might  apply,  and  the  principle  decided  In 
the  case  of  Tomlinson  v.  Ellison,  104  Mo. 
105,  10  S.  W.  201,  cited  by  appellant,  might 
be  an  authority  In  support  of  his  contention. 
We  think  that,  under  the  facts  disclosed  by 
this  record,  tbe  circuit  court  ruled  correctly 
upon  tbls  point 

2.  Complaint  Is  made  that  the  court  re- 
fused to  permit  plaintiff  to  testify  to  tbe 
time  where  be  first  learned  that  tbe  notes 
he  held  were-not  tbe  original  set  referred  to 
in  tbe  deed  of  tvnst  of  the  Carondalet  Real- 
Estate  Company,  and  when  he  first  heard 
that  said  deed  of  trust  had  been  satisfied. 
The  court  afterwards  permitted  blm  to  tes- 
tify upon  tbe  point,  and  be  said  he  learned 
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it  after  the  death  of  W.  B.  Lange,  and,  of 
course,  therefore  after  the  Ume  be  received 
them,  according  to  his  petition.  The  same 
may  be  said  c<mcernlug  the  exclusion  of  a 
question  aslced  the  witness  Boeck.  He  was 
later  examined  fully  as  to  his  knowledge  of 
what  took  place  between  plaintiff  and  W. 
B.  Louge,  and  stated  that  he  knew  nothing 
about  it  This  was  the  subject  upon  which 
he  was  first  held  Incompetent  The  rulings 
In  these  matters  were  rectified  the  court 
In  subsequently  admitting  the  evidence. 

3.  The  claim  Is  now  adTanced  In  this  court 
that,  even  if  plaintiff  failed  to  show  that  the 
release  of  the  Lange  deed  of  trust  was  fraud- 
ulently procured,  still  plaintiff  is  entitled  to 
a  personal  Judgment  In  this  action  against 
Mathilda  Lange  for  the  ¥4,000  and  interest 
thereon  represented  by  the  note  of  the  Car- 
ondalet  Beal-Estate  Company.  It  is  said 
that  plaintiff  Is  the  holder  of  said  note;  that 
while  it  is  Indorsed  by  Mathilda  Lange, 
"Without  recourse,"  yet  this  indorsement  Im- 
ported a  contract;  that  it  was  a  genuine, 
valid,  and  subsisting  obligation  of  the  mak- 
er; and  that  plaintiff  is  entitled  to  recover 
in  this  action  for  a  breach  of  such  contract. 
This  Is  not  the  case  presented  in  plaintiff's 
petition,  nor  Is  It  the  theory  upon  which  the 
action  was  tried  and  passed  upon  in  the 
lower  court  The  plaintiff  brought  a  suit  In 
equity  to  set  aside  the  release  of  the  Lange 
deed  of  trust,  and  to  recover  upon  the  debt 
secured  thereby,  and  to  foreclose  the  equity 
of  redemption,  and  subject  the  real  estate 
described  In  said  deed  of  trust  to  the  psy- 
inent  of  said  Indebtedness.  He  cannot,  In 
this  court,  recover  upon  an  entirely  different 
cause  of  action,  and  which,  so  far  as  the 
evidence  discloses,  Is  wholly  disconnected 
with  the  ^ounde  of  recovery  relied  upon  In 
the  lower  court.  The  petition  does  not 
count  upon  the  breach  of  an  implied  con- 
tract that  the  note  of  the  Carondalet  Real- 
Estate  CompaDy  was  a  valid  and  subsisting 
obligation.  The  defendant  Is  entitled  to 
meet  that  Issue  In  the  trial  court  The  ap- 
pellant cannot  have  his  case  beard  here  up 
on  a  different  theory  from  tbat  upon  which 
his  pleadings  placed  It  and  upon  which  It 
was  tried  below.  Wslker  v.  Owen,  79  Mo. 
563.  The  Judgment  of  the  circuit  court  was 
in  favor  of  the  defendant,  and  the  bill  was 
dismissed.    We  affirm  the  judgment. 

BRACE,  P.  J.,  and  ROBINSON,  3^  concur. 


BORCESS  INV.  CO.  v.  VEHTTE  et  aL 
(Sopreoke  Court  of  Missouri,  Divlsiim  No.  2. 
Feb.  16, 1898.) 

WiTN  BBSBS— IWOHPBTBXCT— GVIDBNOB— AOOOUNT 

Books— MoKTOAOB  Notes— Bona  Fihb  Pur- 

CHA9BK9— VSNDOa  AKU  FUKCDASBlt. 

1.  Plaintiff  waives  the  incompetPDcy  of  de- 
fendaot.  under  Rev.  St.  1880,  fi  8918.  to  testify 
to  transactions  with  a  deceased  person  through 


whom  plaintiff  derived  his  interest  in  suit,  by 
taking  defendant's  deposition,  though  it  waa  not 

used  at  the  trial. 

2.  Where  defendant  identified  n  debit  book 
kept  in  his  business,  and  his  bookkeeper,  who 
made  most  of  the  entries,  testified  tbat  he  nuide 
a  certain  entry  therein  contemporaneooa  with 
the  purchase  of  the  note  in  controversy,  And 
concerning  the  transaction,  the  book  is  admissi- 
ble in  evidence. 

3.  When  a  negotiable  Instrunient  is  trans- 
ferred before  maturity,  the  presumption  is  that 
the  transferee  takes  it  in  good  faith,  and  with- 
out  notice  of  equities,  or  that  the  instrument 
is  without  consideration.  ,^ 

4.  A  bona  tide  purchase,  before  matnritT. 
of  a  note  secured  by  a  trust  deed,  takes  the 
security  free  from  claims. 

5.  A  mere  suspldou  that  the  note  is  withont 
consideration,  without  actual  bad  faith,  will 
not  put  a  proposed  pnrcliaser,  before  maturity, 
on  inquiry. 

6.  In  regard  to  setting  up  equities  against  a 
note  in  the  hands  of  a  bona  fide  purchaser, 
it  is  immaterial  that  the  suit  is  in  equity. 

7.  An  innocent  purchaser  of  real  property, 
after  recording  of  a  release  of  a  certain  trnxi 
deed  by  the  trustee  therein  named  and  the  paye*- 
of  the  note  secured,  is  not  protected  by  surfi  re- 
lease, where  defendant  had  previously  acquired 
for  value,  before  maturity,  the  secured  notet> 
from  the  payee,  thereby  pasung  the  trust  deed 
as  an  incident  of  the  note,  since  the  release 
thereafter  given  was  withont  authority  and 
void. 

Appeal  from  St  Lonls  circuit  court;  Dsvld 
Dinon,  Judge. 

Suit  by  the  Boi^ess  Investment  Company 
agotaist  John  H.  Vette  and  John  W.  I^Tdu. 
trustee.  The  bill  was  dlamlssed,  and  plain- 
tiff appeals.  Affirmed. 

Steward,  Cunningham  &  Eliot,  for  an»el- 
laut.    Lubke  &  Muench,  for  respondoitB. 

BURGESS,  J.  This  action  was  begun  by 
plaintiff,  In  the  circuit  court  of  the  city  of  St. 
Louis,  to  enjoin  and  restrain  the  defendants 
from  selling,  under  a  power  of  sale  In  a  deed 
of  trust  given  to  secure  the  payment  of  a 
promissory  note,  certain  real  property  In  that 
city.  A  temporary  injunction  was  granted, 
which  upon  final  hearing  was  dissolved,  plain- 
tiff's bill  dismissed,  and  judgment  rendered 
against  It  for  Qpsts.  From  the  judgment 
plaintiff  appeals. 

The  petition  averred  that  plaintiff  owned  a 
certain  lot  of  ground  In  the  city  of  St  Louis, 
which  It  acquired  on  January  23,  I8&4,  from 
Louis  Berneso  and  others,  who  acquired  It  fu 
February,  1803,  from  William  J.  McGrade. 
to  whom  it  had  l>eeu  conveyed  on  Felnruar}- 
1,  1893,  by  one  Josephine  Wellington;  that 
Josephine  Wellington  was  the  owner  of  said 
property  on  October  25,  1892,  on  which  day 
she  executed  a  deed  of  trust  thereon  to  J. 
v.  Boucher,  as  trustee,  to  secure  to  Alonzu 
K.  Florida  payment  of  her  notes  of  even  date, 
being  one  principal  note  of  $5,000,  payable  In 
two  years,  and  one  principal  note  for  $3,000. 
payable  In  six  montiis  after  date,  one  semi- 
annual interest  note  for  $240,  payable  In  six 
months,  and  three  semiaunual  Interest  notes 
of  $150  each,  payable  in  12  to  24  months  after 
date,  said  deed  of  trust  being  duly  recordt-d 
In  the  recorder's  office  c^^the  city  of  St. 
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Louis;  that  on  January  14,  1896,  Alonzo  K. 
Fiorlda,  being  then  the  holder  and  owner  of 
said  notes,  coiijoliit^  with  3.  Y.  Boucher,  the 
trustee  In  the  deed,  for  Talne  made  to  Jose- 
phine WeDlngton  a  deed  of  release  and  qult- 
clalm,  whereby  they  discharged  the  property 
from  the  lien  of  said  deed,  which  deed  of  re- 
lease was  also  dnly  recorded,  whereby  any 
Iten  of  said  deed  of  trust  was  alleged  to  have 
been  fully  released;  that  the  defendant  Yette, 
notwithstanding  such  release,  claims  to  be 
the  owner  and  holdor  of  one  of  said  prranls- 
sory  notes  of  |3,000,  and  to  be  entitled  to  a 
lien  therefor  on  said  realty,  and  has  procured 
the  appointment  of  his  co-defendant,  John 
W.  Dryden,  as  trustee,  with  the  powers  con- 
ferred by  said  deed  of  trust;  that  said  Dry- 
ien  Is  advertising  the  property,  under  said 
deed  of  trust,  for  sale  on  February  1,  1806; 
that  said  Dryden,  notwithstanding  his  up- 
polntment  by  the  court,  has  no  right  In  said 
real  estate,  and  said  Vette  la  not  legally  or 
equitably  entitled  to  have  It  sold  und^  said 
deed,  but  that,  notwithstanding,  the  defend- 
ants are  about  to  make  such  sale  for  the  pur- 
pose of  sattefylng  said  $8,000  note,  and  to 
deliver  a  deed  at  said  sale  which  will  be 
prima  fade  proof  of  the  recitals  tberehi,  and 
win  tlius  create  a  doud  upon  plalntlfTs  title 
to  the  property,  Inasmuch  as  there  Is  nothing 
upon  tlie  records  of  said  city  to  show  that 
said  Vette  Is  not  the  owner  of  said  note;  that 
said  Vette  and  Dryden  bare  custody  and  pos- 
session of  said  deed  of  trust,  and  of  the  $8,- 
000  note,  but  are  not  in  fact  the  owners  there- 
of, as  the  same  have  been  paid  and  satisfied. 
Plaintiff  prayed  that  defendants  might  be 
enjoined  from  advertising  or  selling  said  prop- 
erty, or  executing  any  deed  of  sale;  that  the 
defendants  be  required  to  surrender  the  deed 
and  note  fOr  cancellation,  to  be  deolareil  null 
and  void;  and  for  a  temporary  Injunction 
pending  the  suit.  On  October  7,  1805.  de- 
fendants entered  tbelr  voluntary  appearance 
to  the  cause,  and  filed  their  answer  and  mo- 
tion to  dissolve  the  Injunction,  wherein  they 
admitted  that  defendant  Vette  was  the  hold- 
er of  the  $3,000  note,  and  that  defendant 
Dryden  was  appointed  and  acting  as  trustee 
under  the  deed  of  trust  in  question;  and  all 
Other  allegations  of  the  petition  were  denied. 
Afflrmatlvely,  the  answer  set  forth  that  de- 
fendant acquired  the  note  from  the  legal  bold- 
er, before  maturity,  for  value,  In  good  faith, 
without  notice  of  any  supposed  equities,  and 
that.  If  any  releases  of  the  deed  of  trust  were 
entered  on  the  records,  the  same  are  Illegal, 
as  not  having  beea  joined  In  or  authorized 
by  defendant  Vette,  the  legal  holder  of  the 
note  and  deed  of  troat;  that  the  whole  amount 
of  said  note  is  still  due  and  secured  by  said 
deed.  Florida  originally  owned  the  property 
described  In  the  petition,  and,  on  the  same 
day  that  the  deed  of  trust  In  question  was  ex- 
ecuted by  Josephine  Wdllngton,  he  conveyed 
!t  to  her.  On  the  trial,  plalntlfl  Showed  title 
to  the  property  to  be  In  It,  and  also  read  In 
eTid«ice  the  deed  ot  trust  which  was  held 


defendant  Vette;  also,  the  deed  of  release 
made  by  Florida  and  J.  V.  Boncher,  trustee, 
dated  January  14,  1898,  and  recorded  Janu' 
ary  27,  1893.  For  the  defendants,  defendant 
Vette  was  called  as  a  witness.  Flalntlft  ob- 
jected to  his  competency.  The  attention  of 
the  trial  court  was  called  to  the  fact  Qiat 
plaintiff  had  made  him  a  competent  witness 
by  examining  him,  by  way  of  deposition,  in 
this  case.  This  was  admitted  by  plaintiff, 
bat  It  was  claimed  that  plaintiff  had  not  of- 
fered this  deposition,  and  that,  In  the  same, 
plaintiff  had  avoided  askhag  the  witness  ques- 
tions concerning  this  particular  deed  of  trost 
and  note  held  by  Vette.  The  court  overruled 
plaintiff's  objection.  The  deposition  in  ques- 
tion was  not  called  for  or  read,  and  witness 
testified.  In  substance,  that  he  was  examined 
as  a  witness  In  a  deposition  taken  by  Mr. 
Eliot,  attorn^  for  plaintiff,  and  in  that  depo- 
sition was  asked  by  Mr,  Eltot  concerning 
deallngH  with  Florida  for  some  years  preced- 
ing his  death.  He  Identified  n  paid  vbeck  of 
$2,tH0,  dated  November  4,  18U2,  which  on 
that  day  he  paid  to  Alonzo  K.  Florida  tor  the 
$3,000  note  in  question;  he  having  dealt  with 
Florida  fbr  years.  This  check  was  in  the 
nsual  form,  on  the  National  Bank  of  the  Re- 
public. 8L  Loula,  signed  by  Vette.  pi^lfle 
to  A.  Florida,  Indorsed  by  the  lattw,  and 
cleared  by  the  St.  Louis  clearing  house  on 
November  5,  1^.  Vette  received  the  re- 
corder's card  for  the  deed  of  trust  and  the 
$3,000  note  contemporaneously  with  the  de- 
Uvery  of  the  check.  It  took  about  three 
weeks  to  have  a  deed  recorded.  He  held  the 
note  ever  since,  and  for  a  whfie  had  It  In 
bank  for  collection.  He  never  knew  that  a 
deed  of  release  had  been  made,  and  had  the 
note  in  his  poss^lon  at  that  time.  Witness 
did  not  remember  whether  he  received  an  ab- 
stract of  title  at  the  same  time.  Florida  was 
In  the  habit  of  delivering  an  abstract,  and 
then,  later  on,  borrowing  It,  In  connection 
with  an  effort  to  sell  the  deed  of  trust  None 
of  the  other  notes  were  received  by  witness. 
He  did  not  know  Josepliine  Wellington.  He 
Iwiight  the  note  on  the  strength  of  Florida's 
statement.  Florida  usually  wanted  cash, 
and  whenever  he  had  the  cash  in  his  office  he 
would  pay  It  In  that  form.  Until  asked  to 
look  It  up  carefully,  he  was  under  the  Im- 
pression that  this  was  a  cash  payment  He 
always  charged  Florida  a  discount  If  Flori- 
da had  a  piece,  he  would  bring  It  In,  and  ei- 
ther discoimt  the  whole  of  It  or  say  he  want- 
ed so  much  money.  There  was  no  other  un- 
derstanding of  any  kind  about  It  If  he  had 
known  anything  of  an  attempted  release,  he 
would  have  stepped  It  very  quick.  Florida 
has  paid  him  hl^er  discounts  than  this. 
Witness  identlfled  a  nnmber  of  checks  which 
Florida  paid  him  from  time  to  tim^  and 
explained  that  they  were  toe  different  loans 
and  indebtedness.  Witness  had  a  lot  of 
Florida's  paper,  and  the  latter  muld  come 
to  and  take  up  the  notes  and  aecuritira  ar 
they  came  dne.   He  both  loaned  him  mr 
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«ar,  and  bought  paper  from  Um.  Witoesa 
Identified  tbe  lo-cftUed  "debU  book"  kept 
by  blm  during  a  time  Then  he  had  a  brief 
parbiershlp  wltb  his  brother,  C.  W.  Vette. 
Tbe  book  waa  k^t  In  hla  bnalnesa.  He 
aometlmefl  wrote  In  It,  bat  chiefly  tbe  book* 
ke^r.  The  jrages  of  tbe  book  were  di- 
vided Into  columns,  containing  reapecUrely 
the  face  value  of  the  note^  the  amount  paid 
therefor,  the  amount  of  discount  deducted, 
name  of  party  from  whom  pnrchaaed,  and  the 
purchaser.  The  entry  in  regard  to  the  pres- 
ent transaction  was  made  by  the  bookkeeper, 
ffliortaL  Joseph  M.  Shortal.  the  bookkeeper 
of  defendant  Yette,  thereiQion  tesUfled  that 
as  such  he  entered  this  Florida  hranaacUon  In 
>tr.  Vette'B  book.  He  alao  Identified  the 
check  of  ^&10,  Florida's  indorsement  thore- 
oga,  and  tiie  cancellation  vpoa  payment  He 
fuUy  Identified  the  book  in  qoeMlon  as  hav- 
ing been  regularly  k^t  In  Hr.  Vette's  bnal- 
nesa, and  In  which  witness  made  most  of  the 
«ntrlea.  The  entry  was  offered  in  evidence, 
and  rectfved  over  plalntifTs  objection.  Wit- 
ness also  e:qilalned  the  meaning  of  tbe  dif- 
ferent columns,  and  of  the  entries  therein. 
Tbe  book  was  regularly  kept  hi  Ur.  Vette's 
bnalnesa.  Defendants  then  offered  In  evt- 
denoe  tbe  93,000  note  made  hj  Joscsdilne  Wet 
Ungton,  and  the  Indorsement  of  A.  K.  Flori-' 
da,  to  which  plaintiff  did  not  object  It  was 
protested  for  nonpayment  onAprU  28»lS03,lHit 
the  notary's  certificate  of  the  proteat  was  ex- 
cluded on  objection.  Defendants  rested,  and 
plaintiff  In  rebuttal  proved  that  good  real-ea- 
tate  loans,  at  the  date  of  this  transaction, 
«ould  have  been  had  in  the  city  of  8t  lioula 
at  the  rate  ttf  6  per  coit  pet  annum,  and  that 
Mr.  Vette,  whan  asked,  after  Horhla'a  death, 
how  he  had  acquired  this  note,  bad  made  the 
statement  that  b»  gave  Florida  ^500  In  cash 
tar  It,  but  bad  kept  no  record  of  It  The  wlt- 
iwaa  Charlea  Hewitt  called  by  plaintiff  to 
jkrove  that  Mrs.  Wellington  had  not  received 
<uU  value  for  the  note,  admitted  on  cross-ex- 
amination that  Mr.  Florlda'a  atandlng  aa  a 
rml-estate  dealer  and  agent  In  the  city  of 
St.  Louis  was  good  In  October  and  Novembei*. 
18U2;  that  he  never  beard  anything  against 
liim,  nor  of  anything  wroi%  until  he  died 
bla  own  hand. 

Tlie  first  assignment  tji  error  Is  with  respect 
to  tbe  rulbig  of  Uie  court  In  permltthig  tbe  de- 
iemlaut  to  testis,  over  the  objection  of  plain- 
tilT,  aa  a  wltneaa  In  Ua  own  behalf,  aa  to  the 
acquisition  of  the  note  in  question  fnmi  A.  K. 
Florida,  who  waa  dead  at  the  time  of  the  trlaL 
It  is  conceded  by  jilalntiff  that  defendant  was 
not  diaftUBlified  as  a  wltneaa  tx  all  purposes, 
and  that  be  waa  oompetoit  to  testify  to  any 
<acta  within  his  knowledge  toueblng  tbe  issues 
In  the  case  which  did  not  Involve  the  terms  of 
the  tiansacUon  betn-een  hhnsdf  and  Florida, 
tnu  that,  as  to  matters  Involved  In  such  trana- 
actkui,  he  waa  not  competent  to  testify.  Un- 
less the  incompetency  of  defendant  Vette  to 
testify  ss  to  matters  ttetween  hlmadf  and  Flw- 
Ida  wbkta  occurred  at  the  time  he  acquired  tbe 


note  from  him  was  In  some  raannw  waived  by 
plaintiff.  It  la  perfectly  clear  that  he  was  not 
competent  to  testify  with  respect  tboeto. 
&ev.  St.  1889,  S  8918.  But  It  Is  contended  by 
defendants  that  all  objectiona  as  to  his  oom- 
iwtency  were  waived  by  idalntiff  whoi  it  took 
his  deposition  In  this  case.  Tbe  deposition  wsa 
not  read  on  tbe  trial,  and  It  Is  claimed  br  plain- 
tiff that,  In  the  aame,  plaintiff  avoided  asking 
tbe  witness  queaUcma  concerning  this  particular 
deed  of  trust  pnd  note  hdd  Iqr  him.  But  Vette 
teatifled  on  the  trial.  In  effect  that  in  the  de> 
position  he  was  asked  by  the  attorney  tat  plain- 
tiff concerning  dealings  ^tb  Florida  for  sev- 
eral years  preceding  his  death,  and  that  hs 
Identified  tbe  check  Cor  92,010,  dated  Nov^bcr 
4,  18»2,  whidb  he  on  that  day  paid  Florida  for 
the  note  in  quesUoa  It  Is  said  In  TomllnsMi 
V.  EUlson,  104  Ma  114. 16  a  W.  203,  "The  faci 
that  idahitiff  had  taken  defendant's  depoiUtiaB 
In  tbe  aame  action  amounted  to  a  waiver  of  any 
alleged  incompetency  on  his  parf*  While  It 
was  said  In  ISaa  v.  Griffith  (Mo.  Sup.)  40  S.  W. 
B3Q,  that  "the  statement  ct  tbe  legal  prind^ 
quoted  waa  not  necessary  to  a  decision  of  tbe 
case,  and  can  only  be  regarded  oa  tbe  dictum 
of  tbe  Judge  who  wrote  the  opinion,"  It  was 
ruled  that  where  the  d^iXialtlon  of  a  lurty  to  a 
suit  wbo  was  at  the  time  Inconvetent  to  tes- 
tify as  a  witness  in  his  own  behalf,  was  taken 
tbe  adverse  party,  the  question  of  his  Incon- 
petmcy  was  by  reason  thereof  waived,  and 
that  he  tiioi  became  a  competoit  witness  In  bis 
own  behalf  In  the  trial  of  the  cause,  whether 
tbe  d^siUon  was  read  upui  tbe  trial  or  not 
It  waa  said:  "PbilntlS  bad  the  right  to  «c- 
anilne  defendaiU  Herco  aa  a  witness,  but  In 
dolog  ao  he  waived  tbe  right  to  insist  oa  ex- 
dudlng  him  when  called  by  defendant  Tlils 
would  certainly  be  ao  aa  to  all  luattera  eiu- 
cemlng  whteh  he  waa  ezamhied  br  i^oInUff. 
He  cannot,  In  fairness,  be  allowed  to  assert  bi« 
comiKtency  If  bis  evidence  Is  found  to  be  fa- 
vorable, and  deny  It  If  found  to  be  unfavor- 
able." In  re  Estate  of  Souhud  (Mo.  Sop.)  43 
8.  W.  617.  **A  waiver  of  objection  to  oompe- 
twcy  made  at  one  stage  of  tbe  toldng  of  testi- 
mony la  a  waiver  durhig  the  whole  progress  of 
that  proceediog."  Bap.  Wit  S  ITS,  and  author^ 
Ities  cited  hi  Kss*  Case,  aapsa.  It  would  seem 
from  these  authorities,  and  upon  principle  as 
well,  Uiat  when  plaintiff  took  the  deposition  at 
Vette,  and  filed  It  in  tbe  cause.  It  thereby  waiv- 
ed bla  hicompeteuGy  as  a  witness  for  alt  pur- 
poses, whether  the  d^wsltion  was  read  upaa 
the  trial  or  not 

Conplalnt  is  made  by  plahitlff  of  the  action 
of  the  court  In  admitting  in  evidence,  over  tbe 
company's  objection,  the  so-called  "debit  book" 
kept  by  defendant  Vette  In  his  business.  Plain- 
tiff Insists  that  idiUe  books  of  accomit  lopt  1^ 
a  party  himaelf,  or  by  Us  dak,  are  nnder  some 
cb^nuustancea  admlsBllde  In  evidence  In  bla  be- 
half, thes  are  not  so  admlaalble  when  tbe  party 
i^itna^lf  Is  disqualified  as  a  witness  unleas  the 
action  la  one  for  the  recoveiy  of  a  sum  or  bat- 
ance  due  on  account  MllUng  Oa.  v.  Waldi,  106 
Mo.  277,  18  &  W.  901,  was  an  action  to  ra- 
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cover  OTtrpaymenta  alleged  to  lacn  been  mads 
by  the  plaintiff  to  the  defendant  The  facts,  as 
itated  b7  Black,  J.>  who  wrote  the  opinion  of 
the  court,  were  about  aa  follows:  Defendant 
had  a  contnet  with  plaintiff  whereby  be  was 
to  receive  a  certain  price  for  hauling  wheat  and 
flour  to  the  mill,  and  a  certain  price  per  bar* 
rel  and  sack  for  haollng  flour  and  other  mill 
products  from  the  mlU  to  other  points.  Books 
were  kept  at  the  plalntUTs  warehouse  showing 
the  wheat  and  flour  recdved,  and  shipments 
made,  and  the  amount  of  haiding  done  1^  d*> 
fendant  The  orders  were  entered  in  the  Btil> 
ping  book  by  Tlmmons.  the  shipping  clerk,  or 
by  Mr.  Warrcao.  who  liad  a  general  superriaion 
orer  all  the  business  of  the  warehouse.  The 
orders  were  then  copied  Into  a  small  hand  bopk, 
for  the  use  of  the  foronan,  who  ddlvered  the 
articles  to  defendant's  teamsters,  made  a  note 
of  the  fact,  and  returned  the  book  to  the  clerk, 
who  made  entries  on  the  shipping  bocA  show- 
ing, among  other  things,  the  delivery  of  the  ar- 
ticles to  defeodant  Warren  testified  that  he 
always  compared  the  orders  with  the  book, 
when  made  up,  and  then  returned  the  orders  to 
the  milt  office;  that  be  knew  the  flour  and 
other  mill  products  were  dellverad  to  defendant, 
from  the  informatioi  reoelved  team  the  small 
book,  and  In  some  cases  fiwm  personal  otaerra^ 
tton.  These  returned  uxlers  were  lost  or  Oe* 
atroyed.  TimmonB.  the  ahi[q;>ing  clerk,  was  not 
called  as  a  witneu.  Under  these  facts,  after 
an  e^borate  review  of  the  authorities.  It  was 
held  that  the  shipping  book  should  have  been 
received  In  evidence.  The  court  said,  "An  ac 
count  book  of  original  entries,  fair  on  its  faccv 
and  shown  to  have  been  kept  In  the  usnal  course 
of  boelness.  Is  evidence,  even  In  favia:  of  tbe 
party  by  whom  It  la  k«pt"  Tbe  same  con- 
clusion was  reached  In  Robinson  v.  Smith,  111 
Mo.  20  S.  W.  29,  and  in  Sdlgman  v.  Rog- 
ers, 113  Mo.  642,  21  8.  W.  M.  Tbe  nde  seems 
to  be  Out  when  book  entries  are  made  by  a 
party  blms^  or  by  bis  derk.  In  the  uaoal 
course  of  his  business,  being  contemporaneous 
with  the  fact,  they  are  admisalble  In  evid^ce; 
and  tills  we  think  Is  true  even  tboDj^h  the  en- 
try be  made  by  the  party  himself,  or  may  in 
some  way  extend  to  tlie  title  or  ownership  of 
property.  Vette's  incompetency  as  a  witness 
being  waived  by  plaintiff,  he  was  competent  to 
testify  to  the  Identity  of  the  debit  book;  and 
when  it  was  shown  by  Sbortai,  the  bookkeeper 
of  Yette,  in  connection  tlierewltii,  ttiat  lie  en- 
tered ttie  Florida  transaction  in  the  book,  and 
identified  it,  our  conclusion  Is  that  the  debit 
book  was  properly  admitted  in  evld^ice. 

Another  contention  Is  that  wbo-e  Issues  In  a 
case  Involve  the  bona  fides  of  one  In  whose  pos- 
session a  promissory  note  exists,  iq»n  allega- 
tions to  that  effect  traversed  the  other  party, 
tbe  want  of  conslderatlcm  In  the  makii^  of  the 
note,  connected  with  dreams tances  of  suspicion 
calculated  to  put  the  party  tQ>on  Inquiry  as  to 
equities,  Is  material  to  the  case;  and  especially 
Is  this  BO  where  tbe  proceedhig  Is  one  In  equi- 
ty, aa  Is  this  case.  It  Is  well  settled  that,  when 
a  negotiable  pramlsaozy  note  la  tranaf^red 
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fore  maturity,  the  presumption  Is  that  the  trans- 
feree or  assignee  takes  it  In  good  faltt^  ant 
wittiout  notice  on  hla  part  of  secret  claims  or 
trusts  attached  thoreto  In  favor  of  third  par- 
ties, or  that  the  note  was  without  consideration. 
And  where  the  note  is  secured  by  deed  of  trustr 
as  in  the  case  at  bar,  tbe  deed  of  trust  passes 
with  the  transfer  of  the  note,  as  incident  there- 
to, tree  from  any  and  all  defenses  tiiat  could 
not  be  made  against  the  note.  Under  such  dr- 
cumstances  the  holder  is  not  affected  by  subse- 
quent notice  of  t^e  equities  or  defenses  of 
other  iiartles.  Hagerman  v.  Sutton,  91  Mo. 
519,  4  S.  W.  73;  May«8  v.  Robinson,  93  Mo. 
114,  6  S.  W.  611;  Fitzgerald  v.  Barker,  96  Mo. 
661. 10  S.  W.  45;  Bank  v.  Bohrer,  138  Mo.  369, 
89  S.  W.  1017.  Nor  will  mere  suspicion,  olone^ 
that  tbe  note  ia  witiiout  condderation,  brous^ 
home  to  tbe  transferee  before  he  acquires  tbe 
note,  be  suffldent  to  defeat  a  recovery  upon  the 
note  by  him.  Bad  faith,  alone,  upon  tbe  part 
of  fbB  bolder,  bi  taking  tbe  note,  will  defeat  a 
recovery  bgr  blm  against  the  party  thereto,- 
Hamilton  v.  Marks.  63  Mo.  167;  Goodman 
Slmonda.  20  How.  348;  Jobnson  t.  McMurryr 
72  Mo.  276;  Mayes  t.  Robinson,  93  Ua  114,  9 
8.  W.  OIL  And  we  see  no  reason,  In  {ffind- 
pie,  wby  tbe  same  rule  should  not  apply  when 
the  proceeding  is  one  in  equity,  and  not  an  ac- 
tion at  law  upon  the  note. 

There  remains  but  one  question  to  be  dis- 
posed ot  which  we  tiiink  necessary  to  consider, 
and  that  Is  tbe  effect  of  tbe  release  ot  the  deed 
of  trust  tbe  trustee  therein  named,  aDd 
riorldft,  ttw  payee  vt  tbe  note,  aftw  be  trans'- 
ferred  It  to  Vette,  upon  the  rights  of  {dalntlffr 
the  company  bdng  an  innocent  purdiaser  of  the- 
real  property  covered  by  the  deed  of  trust  after 
the  recording  of  the  release.  It  is  claimed  by 
plaintiff,  that  if  tbe  lien  of  a  deed  of  trust  Is 
rdeased  \yy  tha  trustee  and  tbe  payee  of  «  note, 
a  prestnuptton  oi  antbority  and  validity  exists 
In  favor  of  an  lunocent  purchaser  of  tbe  real 
pn^rty  covered  by  such  deed  of  trust,  wbo- 
buys  aftra-  tbe  rdease  Is  recorded,  and  that  he 
who  claims  tbe  deed  of  releue  to  be  void  musf 
prove  tbe  facts  result  In  that  condndonj. 
OoDOedlitt  tUs  prcfKMltlon  to  be  true,  that  pre- 
sumption was  overcome  when  It  was  shown 
thst  Vette  acquired  the  note  for  value  from 
Florida,  before  It  became  due;  for  the  deed  of 
trust  by  which  Its  payment  was  aecured  passed 
to  Vette,  as  Inddent  to  the  note,  and  tiiereafter 
ndther  Florida  nor  the  trustee,  Boucher,  nor 
both  of  them  together,  had  any  power  or  an>^ 
ttaorlty  to  rdease  the  deed  of  trust  without  hf» 
consent  Therefore  the  execution  of  the  release 
by  tbe  trustee  koA  Florida  after  Florida  had* 
sold  tbe  note  .to  Vette  was  without  authority 
and  void.  Lee  v.  Clark,  SO  Mo.  568,  1  S.  W. 
142;  Hagerman  v.  Sutton.  91  Mo.  519,  4  S.  W. 
73;  Bank  v.  Frame,  112  Mo.  514,  20  8.  W.  620; 
Feld  V.  Investment  Co.,  123  Mo.  608,  27  8.  W. 
635;  Kelly  v.  Staed,  136  Mo.  430,  37  S.  W.  111©! 
Tbe  result  Is  that  the  judgment  of  tbe  circuit 
court  must  be  affirmed,  and  It  It  »  ordered. 

OANTT.  P.  J.,  and  8HE1RWOOD,  J.,  concvr 
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FLEMING  et  al. 
(Supreme  Qnirt  of  MiMOvri.    Feb.  16,  189&) 
Qao  WARHAifTo— Csottrmo  Cospoun  Fowma— 

PaBTIBS  — JCDOMKHT— Rn  JoOIOATA— 

Local  Act  — Pliaoino. 

1.  An  action  of  quo  warranto  for  nsorptng 
the  powers  of  a  corporation  is  pn^rlf  broaght 
a^ninst  the  ofiScers  of  such  corporation  as  in- 
diTiduats, 

2.  The  determination  of  a  court  that  the  ma- 
jority of  the  taxable  inhabitants  of  a  town 
aiffned  the  petition  to  be  incorporated  as  a 
city,  as  proTided  by  Rev.  St.  1889,  S  977,  makes 
the  order  therein  incorporating  the  city  a  }udg- 
ment(  and  not  simply  a  ministerial  or  legisla- 
tive act 

3.  The  judgment  of  a  court,  allowing  a  town 
to  be  incorporated  as  a  city,  may  be  invalidated 
by  an  action  of  quo  warranto,  since  it  Is  a  direct 
proceeding  bv  the  state,  which  was  not  a  party 
to  the  record  in  the  cause  In  which  such  ]udg> 
meut  was  rendered,  and  consequently  was  not 
bound  thereby. 

4.  Ad  action  of  quo  warranto  lies  to  question 
the  right  of  a  city  to  extend  its  territorial  lim- 
its as  allowed  by  Rev.  St.  1889,  I  1680.  as 
amended  by  Acts  1886,  p.  65. 

5.  Act  March  16,  18W.  relating  to  elections 
in  cities  of  the  fourth  class,  which  applies  to  all 
cities  in  the  state  of  a  certain  ctaas,  is  a  gen- 
eral law,  and  not  a  local  or  special  one. 

6.  A  motion  to  strike  out  portions  of  a  plead- 
ing should  be  specific,  so  as  to  clearly  indicate 
the  irrelevant  parts. 

In  banc  Qtio  warr&nto  the  state,  on  Oie 
Information  of  E.  O.  Grow,  attorney  general, 
and  F.  A.  Heldom,  proaecutlng  attorney  of 
St  Louis  county,  against  William  S.  Fleming 
and  othen.  Commiarioiier  appointed  to  take 
tesUmony. 

L.  A.  Mc(iulDia  and  Martin  &  Baas,  for  de- 
fendant Fleming. 

SHERWOOD,  J.  nils  to  an  original  pro- 
ceeffing  instituted  In  this  court  by  the  attorney 
general  and  the  ^secutlng  attorney  of  St. 
Lonls  county,  In  which  they  Inquire  quo  war- 
ranto William  S.  Fl«nlng  as  mayor,  and  the 
otber  respondents  as  board  of  sidmnen,  of  the 
pretended  city  of  Webster  Groves,  have 
usorped  and  are  BtlU  usurping  the  powers,  priv- 
ileges, franchises,  and  prerogatives  of  a  city 
of  the  fourth  class  over  certain  specified  ter^ 
rltory,  the  boundaries  whereof  are  fully  set 
forth  Id  the  petition.  (Briefly  told,  the  blstory 
of  this  case  la  as  foUows:  On  March  26,  1B96, 
a  petition  purporting  to  be  signed  by  a  ma- 
jority of  the  taxable  inhabitants  of  the  unln* 
corpora  ted  town  of  Webster  Groves,  and  pray- 
ing for  its  incorporatkm  as  a  dty  of  the  fourth 
<dass,  was  presented  to  the  county  court  of 
St  Louis  county,  In  accordance  with  section 
«77,  Rev.  St.  1889.  The  boundaries  of  the  ter- 
rit(»7  which  it  was  desired  to  have  so  incor- 
porated were  fully  set  forth  In  the  petition. 
They  are  not  the  same  boundaries  set  out  In 
the  Information  filed  In  this  case,  but  the  ter- 
ritory which  the  court  was  asked  to  Incorporate 
Is  Included  within  the  boundaries  set  out  In 
said  Information.  On  the  2d  of  April,  1896, 
•aid  county  court  made  an  order  Incorporating 


the  dty  of  Wdwter  Groves,  In  accordance  with 
the  ^ayor  of  the  petition;  and  on  the  «th 
April  It  appointed  WUUam  8.  Fleming  mayor, 
and  the  othear  respondents  aldwmen,  of  said 
dty.  On  the  20th  of  the  same  month  It  made 
a  mmc  pro  tnnc  order  as  of  April  2d,  in  order 
to  correct  some  fancied  Irregularltlea  In  the 
orlghial  order  of  April  2d.  The  several  ap- 
pointees of  tbe  oonnty  coort  qualified  and  en- 
tered iqMHi  the  dlscha^  ot  their  duties,  and 
thereafter  an  ordinance  (No.  1)  was  duly  pass- 
ed, dlTidhig  the  Mty  Into  wards.  At  the  gen- 
oal  election  In  April,  1897,  the  reqiondenia 
were  dected  mayw  and  aldermen  of  said  dty, 
req^tivdy,  wore  duly  commissioned  and  qual- 
ified, and  are  now  acting  as  such.  On  the  29th 
(tf  April,  1887,  an  ordinance  (No.  68)  was 
passed  by  Oie  board  of  aldermen,  and  ai^roved 
by  the  mayor,  extending  the  limits  of  said  dty 
On  accordance  with  section  1680,  Rev.  St.  1SS8. 
as  amended  by  Acts  1896,  p.  66)  so  as  to  in- 
dnde  an  the  territory  deso^bed  In  the  Informa- 
tion herein,  and  calling  a  spedal  dectlon,  to 
be  hdd  CO  May  25th,  at  which  the  question 
of  sndi  extension  ohould  be  submitted  to  the 
voters  of  the  dty  for  tbdr  approval.  At  the 
dectlon  hdd  on  that  day  a  large  majority 
of  the  voters  of  said  dty  assented  to  such  ex- 
tension. On  the  28th  of  said  May  an  ordi- 
nance (No.  64)  was  passed  by  the  board  of 
aldermen,  and  approved  by  the  mayor,  redtlng 
the  result  of  the  election  hdd  on  the  25th,  and 
declaring  the  Ibnlts  of  the  city  extended  ac- 
cordingly. In  both  of  these  ordinances  the  ex- 
tended limits  were  fully  described.  On  June 
IWi  the  mayor.  In  accordance  with  the  provt- 
tfons  of  Ordinance  No.  68,  Issued  his  proda- 
matlon  declaring  such  ^tension  of  the  limits. 
On  the  17tb  of  July,  1887,  an  ordinance  (No.  73) 
was  passed  by  the  board  of  aldermen,  auti 
approved  by  the  mayor,  dividing  the  enlarged 
city  Into  fonr  wards,  and  also  Ordinance  No. 
74,  prodding  for  an  dectlon  to  be  hdd  Au- 
gust 4th,  In  the  Fourth  ward,  for  two  alder- 
nun  therefrom.  At  said  dectlon  Thomas  S. 
Burnett  and  Thomas  J.  Shands  were  duly  elect- 
ed, and  sabseqnently  qualified.  At  the  time 
of  the  fillip;  of  the  Information  they  were  aet- 
Ing  as  such  aldermen,  but  neither  of  them  has 
been  made  a  party  to  this  action.  The  re- 
epondents,  in  their  return,  set  out  In  hsec  verba 
the  several  orders  of  the  county  court  of  St. 
Louis  county  Incorporating  the  city  of  Web- 
ster Groves,  with  certain  fixed  and  determined 
boundaries.  In  said  orders  fully  set  forth.  The 
Informants,  In  reply,  admit  that  said  orders 
were  made  and  entered  of  record  as  alleged, 
bnt  say  that  they  were  and  are  null  and  void, 
because:  "(1)  The  petition  for  Incorporation 
iras  not  signed  by  a  majority  of  the  taxable 
Inhabitants  of  the  unincorporated  town  or  city 
of  Webstw  Groves.  (2)  That  said  order  in- 
corporated within  the  limits  of  said  city  of 
Webster  Groves,  as  set  forth  In  said  order, 
large  tracts  of  territory  not  Included  within  the 
limits  of  the  unincorporated  town  or  city  of 
Webster  Groves,  which  tracts  ot  territory  so 
tududed  contained  many  acres  of  land  used 
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for  pasture  and  farming  purposes.  And  In- 
formants further  arer  that  the  ordinance  and 
proceedings  extending  the  limits  of  the  city  of 
Webster  were  void  ou  account  of  alleged  Ir- 
regularities In  the  rote  upon  the  proposition  to 
extend  the  same;  and  It  Is  further  alleged  that 
there  was  no  nec^Ity  for  such  an  extension, 
that  the  territory  sought  to  be  annexed  cod- 
slats  mostly  of  pastoral  and  farming  lands,  that 
the  extension  ordinance  was  passed  solely  for 
the  purpose  of  raising  revenue,  and,  u[>on  In- 
formation and  belief,  that  between  80  and  90 
per  cent,  of  the  taxpayers  of  the  district  sought 
to  be  annexed  were,  and  still  are,  opposed  to 
said  annexation,"  etc.  A  motion  to  strike  out 
from  Informants'  reply  all  the  allegations  of 
fact  In  Support  of  the  above  points  was  filed, 
on  the  ground  that  the  matters  and  things 
therein  charged  and  set  forth  are  wholly  Irrele- 
vant and  Immaterial  to  any  Issue  which  can 
possibly  be  raised  Id  this  cause,  and  because 
tiiey  are  not  proper  subjects  of  Inquiry  herein. 
This  record  discloses  that  the  state  has,  in  the 
Institution  of  this  prosecution,  a  twofold  object 
in  view,  to  wit:  First,  to  have  declared  void 
the  original  lnooi*poration  of  the  city  of  Web- 
ster Groves  by  the  county  court  of  St,  Louis 
county,  and,  failing  In  that,  second,  to  have 
the  snbseqaent  extension  of  the  Umlts  of  said 
city  declared  void. 

1.  The  authorities  cited  on  belialf  of  Inform- 
ants sanction  the  direction  of  the  Information 
against  the  respondents  as  Individuals,  In  man- 
ner and  form  as  it  has  been  directed.  The 
true  rule  In  such  cases  was  tersely  stated  In 
an  early  En^ish  case  (Bex  v.  Amery,  2  Term 
R.  615),  where,  quoting  from  Lord  Hale's  oom- 
Doonplace  book,  It  was  said  "that,  If  a  quo  war- 
ranto be  bnragbt  for  usurping  to  be  a  corpo- 
ration. It  should  be  brought  against  particular 
persons,  because  It  is  In  disaffirmance  of  the 
rarporatloD,  and  then  Judgmetit  of  ouster  shall 
be  given;  but.  If  It  be  brought  for  liberties 
claimed  by  a  corporation,  It  must  be  brought 
against  the  corporation  Itself."  See,  also,  2 
SpeU.  Extr.  Relief,  S§  1B43,  1844,  1862,  1811. 
1812,  and  cases  cited;  People  v.  City  of  Spring 
Valley.  129  111.  169,  21  N.  B.  843;  People  v. 
Rensselaer  &  S.  B.  Co.,  18  Wend.  113;  19 
Am.  &  Eng.  Enc.  Law,  682;  State  v.  HcBeyn- 
olds,  61  Mo.  203. 

2.  The  record  of  the  order  of  the  county 
court  shows  that  the  city  of  Webster  Groves 
whs  regularly  Incorporated,  and  on  this  state 
of  facts  it  is  insisted  by  respondents  that 
this  order  has  the  force  and  effect  of  a  Judgr 
raent,  while  by  Informants  It  ts  asserted  that 
such  order  was  simply  a  ministerial  or  legls- 
latlve  act  Our  statute  rdative  to  the  In- 
corporation of  cities  and  towns,  among  other 
things,  provides:  "Whenever  a  majority  of 
the  inhabitants  of  any  such  city  or  town 
shall  present  a  petition  to  the  county  court 
of  the  county  In  which  such  city  or  town  Is 
situated,  setting  forth  the  metes  and  bounds 
of  their  city  or  town  and  commons,  and  pray- 
ing that  they  may  be  Incorporated,  and  a  po- 
lice established  for  their  local  government,  and 


for  the  preservation  and  regulation  of  any 
commoDs  appertaining  to  such  city  or  town, 
and  If  the  court  shall  t>e  satisfied  that  a  ma- 
jority of  the  taxable  inhabitants  of  such 
town  have  signed  such  petition,  the  court 
shall  declare  such  city  or  town  Incorporated, 
designating  In  such  order  the  metes  and 
bounds  thereof,  and  thenceforth  the  inhabit- 
ants within  such  bounds  shall  be  a  txMly 
politic  and  Incorporate,  by  the  name  and 

style  of  the  city  of   Rev.  St.  1889, 

9  977.  Among  numerous  definitions  of  the 
term  "Judgment,"  this  one  is  deemed  suffi- 
ciently accurate,  to  wit:  '"The  decision  or 
sentence  of  the  law,  pronounced  by  a  court 
or  other  competent  tribunal  upon  the  matter 
contained  In  the  record."  1  Freem.  Judgm. 
(4th  Ed.)  S  2.  Or  it  may,  perhaps,  be  defined 
as  the  decision  by  a  court  of  competent  Juris- 
diction upon  a  matter  presented  before  it 
which  Involves  a  question  of  fact  or  a  ques- 
tion of  law,  or  a  compound  question  of  both 
law  and  fact.  Now,  In  this  case,  there  can 
be  no  doubt  that  under  either  of  these  defini- 
tions the  action  of  the  county  court  was  to  all 
intents  and  purposes  a  Judgment.  It  deter- 
mined a  compound  question  of  both  law  and 
fact— First,  as  to  number  of  inhabitants  with- 
in the  boundaries  of  the  specified  district; 
second,  a  question  of  law,  whether  a  majori- 
ty of  the  "taxable  Inhabitants"  of  such  dis- 
trict were  the  signers  of  the  presented  peti- 
tion. Precisely  this  vleW)  In  effect,  was  tak- 
en by  this  court  In  State  v.  Evans.  83  Mo. 
319,  wherein  It  was  ruled  that  the  decision 
by  a  county  court,  on  presentation  of  a  peti- 
tion for  a  dramshop  license  under  a  law 
which  required  the  applicant  for  license  to  be 
a  person  of  "good  character,"  and  that  the 
petition  was  "signed  by  a  majority  of  the 
tax-paying  citizens,"  etc.,  that  these  neces- 
sary facts  existed,  was  a  judgment  impregn:i- 
ble  to  collateral  attack,  whatever  might  have 
been  the  actual  facts  In  the  cose,  and  that 
evidence  on  the  part  of  the  state  prosecut- 
ing the  defendant  under  an  indictment  for 
selling  without  license,  to  show  the  actual 
facts,  was  altogether  Inadmissible.  It  seems 
to  me  that  all  of  the  qualities  and  incidents 
which  inhere  in  the  action  of  a  county  court 
on  presentation  of  a  petition  for  dramshop 
license,  and  make  that  action  judicial,  and 
Immune  from  collateral  attack,  equally  in- 
here In  similar  action  of  the  county  court  on 
presentation  of  a  petition  tor  Incorporation  of 
a  city.  The  same  rule,  It  would  appear, 
should  hold  in  the  case  at  bar  as  wotdd  hold 
in  the  circuit  court  where  a  petition  is  pre- 
sented to  Incorporate  a  private  corporation; 
and  In  that  sort  of  case  no  question  has  ever 
been  raised  that  the  action  of  the  circuit 
court  was  Judicial.  Besides,  In  the  early 
case  of  Kayser  v.  Trustees,  16  Mo.  88,  it  was 
determined  (Scott,  J.,  d^lvering  the  opinion) 
that  the  act  of  the  county  incorporating  a 
town  under  the  law  of  1845  was  not  subject 
to  be  questioned  or  held  for  naught  in  any 
collateral  method  of  procedure,  and  that  w 
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agmlnst  nicfa  a  metluMl  tbe  act  of  the  conrt 
waa  TaUd  and  final,— In  other  vords,  a  judg- 
meDt  See,  also,  Wood  v,  Peakfi,  8  Jolinfl. 
69;  HIU  T.  City  of  Kaboka,  85  Fed.  32.  Op- 
poring  the  Tlew  that  auch  action  of  the  coun- 
ty ooart  l8  Judicial,  the  case  of  Woods  t. 
Henry,  G5  Mo.  660,  baa  been  cited,  where  the 
remark  la  made  that  the  act  of  the  county 
court  ba  lacorpomtlng  a  town  waa  "more  In 
the  nature  of  a  leglslatlTe  or  admlnistratlTe, 
ratber  than  a  judicial,  act"  This  remark, 
however,  was  obiter;  but,  for  reasons  here- 
tofore given,  tt  should  not,  In  any  event,  tie 
followed. 

8.  Bat,  notwithstanding  tbla,  It  does  not 
tbence  follow  that  the  Judgment  of  the  coun- 
ty conrt  ii  Impregnable  to  direct  attack 
through  the  medium  of  quo  warranto,  be* 
cause  thia  la  a  direct  proceeding  by  the  atate, 
wbl^  will  Invalidate  even  the  Judgment  of 
a  court,  as  the  state  Is  not  a  party  to  the  rec- 
ord In  the  cause  In  which  such  Judgment  la 
rendered,  and  consequently  Is  not  bound 
thereby.  And  that  quo  warranto  la  the  prop- 
er method  ot  procednze  In  a  case  of  tbla 
kind  la  distinctly  recognised  in  Kayser  t. 
Tmstees,  16  Mo.  88;  dirccUy  decided  hi  State 
v.  McReynolds.  61  Mo.  20B;  necessarily  de* 
termtned  in  Woods  v.  Henry,  55  Mo.  500. 
State  V.  Weatherby,  46  Mo.  IT,  Is  not  In  har- 
mony with  the  view  Joat  announced,  since  It 
applies  tbe  same  rule  to  the  effect  of  a  direct 
attack  by  quo  warranto  as  results  from  a 
mete  collateral  attack.  That  case  was  there- 
fore not  carefully  considered.  It  cites  no  au- 
tboritiea  for  Its  position,  Is  not  law.  and  wUl 
not  be  followed.  The  utterance  In  State  r. 
Fowles,  138  Mo.  876,  8T  S.  W.  1124,  was 
obiter,  and  did  not  go  to  tbe  point  In  Judg- 
ment The  case,  bowertx,  was  eorreedy  6»- 
dded. 

4.  There  Is  conflict  of  anthorlty  as  to  wheth- 
er quo  warranto  will  lie  in  r^fard  to  the 
extension  of  the  territorial  limits  of  a  city. 
This  court  however,  in  State  v.  Mt^lllan, 
108  Mo.  153,  IB  &  W.  7S4,  entertained  such 
a  writ  and  held,  on  the  facts  admitted  by 
demurrer,  that  the  city  of  Wes^rt  vnong- 
fuUy  exercised  autliorlty  over  oertaUn  terri- 
tory outside  of  its  corporate  boundaries. 
This  entertainment  of  such  a  cause  for  such 
a  prescribed  purpose  was  nothing  less  than 
a  tacit  avowal  of  the  right  and  propriety  of 
doing  so,  since  otherwise  tbe  writ  would  In- 
dubitably have  been  qnashed.  The  like  re- 
mark may  be  made  as  to  State  v.  Town  of 
Westport  116  Mo.  582,  22  S.  W.  888.  See, 
also,  to  same  effect  People  v.  City  of  Oaldand, 
92  Cal.  611,  28  Pac.  807;  People  T.  City  of 
Peoria,  166  111.  517,  40  N.  E.  1075;  City  of 
East  Oallas  r.  State.  73  Tex.  371,  11  S.  W. 
lOTO;  2  Spell.  Extr.  Relief,  S  1802.  This  point 
will,  In  consequence,  be  ruled  in  favor  of  in- 
formants. 

5.  Relative  to  ttie  election  held  under  Ordi- 
nance 69  for  the  extension  of  tbe  city  limits, 
the  Informants  make  contention  that  said 
election  was  Inralidated  because  not  beld  In 


conformity  to  the  Australian  ballot  law,  and 
that  the  statute  of  1805,  approved  Blarch  16 
(Laws  1895,  p.  170),  which  purports  to  do 
away  with  the  Australian  ballot  law  In  cities 
of  the  fourth  class,  la  violatire  of  section  S3 
of  article  4  of  the  constitution,  In  that  It  is 
a  "local  or  special  law,"  and  provldea  "for 
ihe  opening  and  conducting  of  elections." 
This  much-abused,  mucb-mlsnnderstood  term 
Is  not  applicable  to  this  case,  for  the  rea- 
son that  this  law  is  a  general  law,  and  ap- 
plies to  all  cities  of  the  fourth  class;  and 
pertiaps  it  may  be  considered  as  established 
In  this  state  ttiat  a  statute  which  relates  to 
pei;^na  or  things  as  a  class  Is  a  general  law. 
State  r.  Telle,  71  Mo.  615;  State  v.  Herrmann. 
7S  Mo.  Si9,  and  numerous  other  cases.  And 
It  was  entirely  competent  for  the  legislature 
to  enact  such  a  law;  such  power  being  di- 
rectly conferred  on  the  legislature  by  section 
2S  of  article  9,  and  other  sections  of  that 
article,  and  Indirectly  conferred  by  section  53 
of  article  4  of  the  constitution,  since  the  pro- 
hibition of  local  or  special  laws  Is  an  Implied 
requirement  that  legislation  shall  be  generaL 
Sutb.  St  Const,  i  1^  And,  even  if  such 
general  law  should  change  the  charters  of 
cities,  still  this  does  not  make  It  a  local  or 
special  law.  Indeed,  such  change  is  the  ex- 
perlmentum  cruds  of  what  constitutes  a  gen- 
eral law,  and  distinguishes  it  from  a  local  or 
special  law.  Copeland  v.  City  of  St  Joseph, 
126  Mo.,  loc.  elt.  426,  29  S.  W.  282.  The  d- 
tatiou  of  this  case  may  serve  to  show  tbe 
views  of  this  court  on  this  much-debated 
question,  and  to  show,  also,  that  If  the  law 
In  tbe  case  mentioned  (Laws  18ST,  p.  53.  I 
6),  which  changed  the  charters  of  an  citieB 
of  the  second  class  by  permitting  them  to  ex- 
tend th^  limits,  was  not  a  local  or  qtedal 
law.  a  law  like  that  under  contemplation, 
which  provides  *'for  the  opening  and  conduct- 
tag  of  elections"  in  all  cities  of  the  fourth 
dass,  must  on  similar  grounds,  be  held 
equally  free  from  the  charge  of  being  a  local 
or  special  law.  It  results  from  these  con- 
Mderations  that  this  point  must  be  mled 
against  the  contention  of  Informants. 

6.  These  remarks  are  perhaps  sufflclrat  to 
Indicate  onr  views  on  the  motion  to  strike 
out  portions  of  informants'  reply,  of  which 
motion  It  may  be  said  that  It  would  have 
been  better  had  It  more  deaily  indicated  the 
precise  iwrtlons  desired  to  be  stricken  out. 
Pearce  t.  Mclotyre,  29  Mo.  423.  But  Inas- 
much as  testimony  has  to  be  taken  In  order 
to  determine  the  Issues  of  fact  bereln  joined, 
we  defer  further  discussion  or  InvestlgatioD 
until  such  testimony  be  received;  and  we  say 
this  the  more  readily  because,  if  the  original 
act  of  Incorporation  should  prove  Invalid,  ft 
will  be  wholly  unnecessary  to  look  Into  any 
extension  of  territorial  limits.  A  commla- 
aloner  will  be  appointed  to  take  testimony, 
which,  when  taken,  this  cause  will  be  again 
set  down  for  argument  All  concur,  except 
ROBINSON,  absent,  and  WILLIAMS,  J., 
not  sitting. 
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OLABKSON  «t  «].  V.  HArrON. 
(Supreme  Coart  of  Missonri,  Dfrision  No.  1. 
Feb.  28, 1896.) 

AlKMMflOS— VALiniTT— RlGHTB  OT  CHILD  — DKBDS 
—CoxeTHCCTIOX—BSTATBS  TaIU 

1.  Under  1  Wag.  St  p.  250,  8  1.  providing 
that  a  person  may  adopt  a  child  aa  his  heir  by  a 
deed  executed  and  recorded  as  in  the  case  of 
convejADces  of  real  estate,  a  deed  of  adoption  is 
ralid  though  not  conaeated  to  bj  the  nataral 
parents  of  the  child. 

2.  Under  Her.  St  1S55,  p.  865,  32,  |  6, 
changing  an  estate  in  fee  tail  Into  a  life  estate 
in  the  grantee,  with  remninder  to  his  children 
or  issue  of  a  deceaaed  <^ild,  or,  if  the  grantee 
ha.jv  no  issue,  then  to  bis  heirs.  In  force  when 
a  defd  was  made  to  one  and  his  "bodily  heirs." 
at  which  time  tbere  was  no  statute  aothortzing 
the  adoption  of  a  child  as  one's  heir,  the  re- 
mainder  limited  by  such  deed  does  not  rest  in 
a  child  subsequently  adopted  by  the  grantee, 
under  1  Wiir.  St.  p.  256,  S  %  giving  such  child 
the  aame  rights  tor  support  and  treatment  as  a 
child  bas  by  law  against  lawful  parenta. 

Appeal  from  drcait  court,  Mlsslsdppl  county'. 
James  D.  Fox,  Jndge. 

Ejectment  by  J.  tT.  C^atfeson  and  others 
against  F.  A.  Hatton.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Beversed. 

H.  J.  Cantwell,  Wm.  N.  Randolph,  and  Jas. 
A.  Boone,  for  appellant  Busaell  &  Deal,  for, 
respondenta. 

ROBINSON.  J.  This  is  an  action  of  eject- 
ment to  recoTer  possession  of  certain  land  in 
Mississippi  comity.  The  petition  was  in  the 
usual  form.  The  defense  set  up  in  the  answer 
was  that  defendant  Is  in  possession,  as  curator, 
of  the  estate  of  Roy  Oongers.  a  minor,  who  is 
averred  to  be  the  owner  In  fee  of  the  land. 
A  reply  was  filed,  denying  the  new  matter  con- 
tained In  the  answer.  The  cause  was  tried 
before  the  court,  without  a  Jury,  and  resulted 
in  a  Judgment  for  plaintiff,  from  whtoh  defend- 
ant appeals.  The  action  was  instituted  on  Feb- 
ruary 25.  1806,  and  tried  at  Oie  ensuing  April 
term  of  the  Mississippi  county  circuit  court 
U  was  admitted  that  Jabea  Qarkson  was  the 
common  source  of  title.  On  Norember  9, 1B58, 
Jabea  Glarkaon  conveyed  the  land  In  question, 
by  warranty  deed,  to  his  son,  John  Clarkson, 
and  his  "bodily  heirs."  John  Clarkson  was  In 
possession  of  the  land  at  the  time  said  deed 
was  executed,  and  continued  to  reside  thereon 
untU  1800,  at  which  time  be  died,  leaving  his 
wife,  Sarah  ClaAson,  surviving,  who  died  in 
1804,  prior  to  the  commencement  of  this  suit 
John  Clarlison  had  no  children  or  their  de- 
scendants living  at  the  date  of  said  deed,  and 
none  were  bom  to  him  after  that  time.  The 
plaintiffs  sre  the  only  Jiving  brothers  and  sis- 
ters oE  John  Clarkson.  Not  having  an  heir 
born  of  bis  body,  John  Clarkson  and  his  wife, 
Sarah,  on  the  11th  day  of  July.  1887,  by  tbelr 
deed  duly  executed,  acknowledged,  and  record- 
ed, adopted  Roy  Congers,  who  sorrived  them 
as  their  child  and  heir.  In  the  recent  case  of 
Clarkson  v.  Clarkson,  125  Mo.  381,  28  S.  W. 
44fi,  this  court  held  that  the  deed  from  Jabei 
Clarkson  to  John  Clarkson,  created  an  estate 


tall,  which  om:  statute,  eo  Instant!,  conrertdi 
into  a  life  estate  In  Jolm  Clarkson,  with  re- 
mainder In  fee  to  bis  children.    Black,  J.,  who 
wrote  the  opinion  after  stating  the  facta,  says: 
"On  the  state  of  facts,  the  plaintiffs  Insist  the 
title  passed  to  them.    The  question  must  be 
determined  by  section  6,  c.  32,  of  the  Revised 
Statutes  of  1855,  the  statute  in  force  when 
the  deed  was  executed.    It  provides  that  any 
conveyance  or  devise  which  would  have  cre- 
ated an  estate  tall  under  the  statute  of  the 
thirteenth  Edward  First  shall  vest  an  estate  for 
life  only  in  such  grantee  or  devisee,  who  shall 
possess  and  have  the  same  power  over  and 
right  tn  such  premises,  and  no  other,  as  ten- 
ants for  life  thereof  would  have  by  law;  and. 
upon  the  death  of  such  grantee  or  devisee,  the 
aald  land  and  tenements  shall  go  and  be  vest- 
ed In  the  children  of  such  grantee  or  devisee^ 
equally  to  be  divided  between  them  ss  tensnts- 
In  common,  in  fee;  and,  if  any  child  be  dead, 
the  part  which  would  have  come  to  him  or  her 
I  shall  go  to  his  or  ber  issue,  and.  If  there  be 
'  no  issue,  then  to  his  or  her  heirs.   This  statute- 
I  disposed  of  the  entire  estate  conveyed  by  the 
;  deed.    It  vested  in  John  ClarkscHi  a  life  estate, 
;  and  no  more.   As  he  had  no  children  or  their 
j  descendants  living  either  at  the  date  of  the 
deed  or  at  his  death,  the  remainder  vested,  ac- 
cording to  the  last  clause  of  the  statute  Just 
I  quoted,  tn  his  brother  and  sisters  and  the  heirs 
I  of  those  who  were  dead,  he  having  no  father 
or  mother  living  at  his  death."    The  statute 
!  then  and   now  under  consideration  reads: 
I  "That,  from  and  after  the  passage  of  this  act 
j  where  any  conveyance  or  devise  shall  be  made 
I  whereby  the  grantee  or  devisee  shall  become 
'  seised,  in  law  or  equity,  of  such  estate,  In  any 
I  lands  or  tmcments,  as,  undtf  the  statute  of  the 
I  thirteenth  Edward  the  Fh^  (called  the  'Stat- 
ute of  Entails'),  would  have  been  fadd  an  e»- 
tate  in  fee  tall,  every  such  oonreyance  or  devise 
shall  vest  an  estate  for  life  only  in  andi  grantee 
or  devisee,  who  shall  possess  and  have  th» 
same  power  over  and  right  In  such  premises, 
and  no  other,  as  a  tenant  for  life  thereof  would 
have  by  law;  and,  upon  the  death  of  sudk 
grantee  or  devisee,  the  said  lands  and  tenements 
shall  go  and  be  vested  in  the  children  of  suds 
grantee  or  devisee,  equally  to  be  dlTlded  bs* 
tween  them  as  tenants  in  common.  In  fee,  and, 
if  there  be  only  one  child,  then  to  that  one. 
in  fee;  and.  if  any  child  be  dead,  the  part 
which  would  have  come  to  him  or  her  shall 
go  to  bis  or  her  Issue;  and  If  tbere  be  do  1*- 
sue,  then  to  bis  or  her  IuIeb."    Ber.  St  18GS, 
p.  355,  c.  32,  S  6. 
The  defendant  contends  that  as  to  the  land 
i  in  question,  tmder  the  statutory  estate  so  cre- 
\  ated,  the  remainder  after  the  death  of  John 
'  Clarkson  vested  In  Roy  Congers,  the  adopted 
child,  as  the  only  child  of  John  Clarkson,  un- 
der the  word  "children,"  used  in  the  statute 
above  noted,  or  the  word  "heirs,"  in  the  last 
clause  of  said  section.    The  plaintiffs,  however, 
claim,  and  the  circuit  court  so  held,  follow- 
ing Clarkson  t.  Clarkson.  supra,  that,  as  John 
Clarkson  had  no  children  living  at  the  time 
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of  his  deaOi,  the  remainder  vested  in  his  i 
brothers  and  sisters  and  their  descendants.  It  | 
Is  objected,  farther,  that  this  deed  of  adoptkm  | 
Is  not  l^al  and  valid  because  It  does  not  ap-  i 
pear  that  the  father  of  the  adopted  child  con- 
sented to  such  adoption.  The  statute  under 
which  the  deed  of  adoption  was  executed  pro- 
vides: "If  any  person  In  this  stare  shall  de- 
sire to  adopt  any  child,  or  children,  as  his 
or  her  heir  or  devisee,  It  shall  be  lawful  for 
such  person  to  do  the  same  by  deed,  which  deed 
shall  be  executed,  acknowledged  and  recorded 
In  the  county  of  the  residence  of  the  person 
executing  the  same,  as  In  the  case  of  convey- 
ance of  real  estate."  1  Wag.  8L  p.  250,  |  1. 
No  provision  Is  made  by  Qie  statute.  In  a  case 
like  the  present,  for  the  consent  of  Che  natural 
parents  of  the  party  sought  to  be  adopted.  It 
has  been  held  by  this  court  that  neither  the 
natural  parents  nor  guardian  of  the  child  or 
children  proposed  to  be  adopted  are  required 
to  Join  In  the  execution  of  the  deed  of  adop- 
tion, or  consent  thereto  In  order  to  entitle  the 
child  to  Inherit  from  the  adopted  parents. 
Relnders  v.  Koppelmann,  68  Mo.  482;  In  re 
Clements,  78  Mo.  352.  The  case  of  Luppie  v. 
Wlnans.  87  N.  J.  Eq.  24G,  relied  upon  by 
plaintiffs  In  support  of  their  position,  has  no 
application  here.  The  statute  of  New  Jersey 
expressly  \requlres  the  consent  of  the  parents 
to  the  act  of  adoption.  Under  the  statutes  of 
that  state,  the  act  of  adoption  devests  the  nat* 
ural  parents^of  all  control  over  the  child  so 
adopted.  We  are  of  opinion,  therefore,  that 
the  adoption  of  Hoy  Congers  In  this  case  was 
valid. 

The  next  Inquiry  for  our  determination  Is: 
What  are  the  rights  .of  the  adopted  child? 
Can  the  adopted  child  In  this  case  take  prop- 
'erty  expressly  limited  to  the  "heirs  of  the. 
body  of  the  parents  by  ad)}ptlon"?  It  Is  ar- 
gued by  counsel  for  plaintiffs  that  the  deci- 
sion .  by  this  court  In  Clarkson  v.  Clarkson, 
supra,  is  decisive  of  that  question.  In  the 
conclndlng  paragraph  of  that  opinion  the  court 
says:  "The  defendant  makes  the  pobit  that 
the  adopted  child  of  John  and  Sarah  Clarkson 
was  a  child,  within  Oie  meanhig  of  the  stat- 
ute, and  hence  the  remainder'  passed  to  the 
adc^ted  child.  It  is  sufficient  to  say  that  no 
such  question  was  presented  by  this  record. 
The  deed  of  adoption  was  excluded  by  ^e 
trial  court  on  the  objection  of  the  plaintiffs, 
who  are  the  appellants.  The  defendant  took 
no  appeal,  and  Is  In  no  way  complaining  of 
any  ruling  of  the  trial  court"  The  question 
whether  the  adopted  child  was  within  the  pro- 
vision of  the  statute  was  not  In  that  case,  and 
not. before  the  court  The  court  simply  held, 
as  the  record  In  the  case  showed,  that  John 
Clarkson  left  no  children;  and,  not  having  a 
father  or  mother  living  at  the  time  of  bis 
death,  the  remainder  vested  in  his  brothers 
and  sisters,  according  to  the  last  clause  of 
the  statute.  The  statute  provides:  "From  the 
time  of  the  filing  of  the  deed  with  the  recorder, 
the  child  or  children  adopted  shall  have  the 
same  rights  agahut  the  person  or  persona  eza- 


cnting  the  same  for  si^port  and  maintenance, 
and  for  proper  and  humane  treatment,  as  a 
clilld  has  by  law  against  lawful  parents;  and 
such  adopted  child  shall  have,  In  all  respects, 
and  enjoy,  all  sudi  rights  and  privileges,  as 
against  the  person  executing  the  deed  of  adop- 
tion. This  provision  shall  not  extend  to  other 
parties,  bat  la  wholly  confined  to  parties  exe- 
cuting the  deed  of  adoption."  1  Wag.  St. 
p.  256,  I  3.  Adoption  was  unknown  to  the 
common  law,  being  repugnant  to  Its  principles 
and  the  histitutlon  upon  which  It  was  buflded. 
but  was  recognized  by  tlie  civil  law  from  Its 
earliest  day,  and  exists  In  this  country  by  the 
statutes  of  every  state  so  far  as  we  have  had 
occasion  to  examine.  The  cUUd  becomes,  in 
a  legal  sense,  the  child  of  the  adopting  parents, 
and  at  the  same  time  remains  the  child  of 
Its  natural  parents,  and  is  not  deprived  of  its 
rights  of  inheritance  from  them  unless  ex- 
pressly 80  provided  by  statute.  Wagner  v. 
Vamer,  BO  Iowa,  534.  In  Moran  v.  Stewart. 
122  Mo.  296,  26  S.  W.  962,  a  construction  was 
put  npon  this  statute  In  conformity  with  this 
view.  Upon  this  subject  the  court  said : 
"This  and  other  sections  of  the  statute  con 
ceming  the  adoption  of  children  have  been 
t>efore  the  court  directly  and  indirectly  on  sev- 
eral occasions.  Itelnders  v.  Koppelmann,  68  Mo. 
482;  Id.,  M  Mo.  338,  7  S.  W.  288;  Sharkey 
V.  McDermott,  »1  Mo.  647,  4  S.  W.  107;  Davis 
V.  Hendricks,  99  Mo.  478.  12  S.  W.  887;  Fos- 
burgh  V.  Rogers,  114  Mo.  122,  21  S.  W.  82.' 
The  conclusion  to  be  drawn  from  these  cases, 
so  far  as  they  bear  upon  the  question  in  hand. 
Is  this:  The  husband  and  wife,  or  both,  may 
adopt  a  child  as  his  or  their  hdr,  and  thi 
adopted  child  will  inherit  the  some  as  If  bom 
of  such  adopting  parents  in  lawful  wedlock. 
For  all  piurposes  of  Inheritance  from  the  adopt- 
ing parent,  the  adopted  child  becomes  and  Is 
the  lawful  child  of  such  adopting  parent" 
Such  has  been  the  generally  accepted  Interpre- 
tation put  upon  the  statute  of  adoption  by  ttie 
American  courts. 

By  the  act  of  adoption,  Boy  Congen  became 
the  child  and  heir,  in  a  certain  sense,  of  John 
and  Sarah  Clarkson;  but  It  does  not  follow 
that  such  adopted  child  takes  the  statutory 
estate  created  under  the  Bevlsed  Statutes  of 
1855,  the  statute  In  force  when  the  deed  In 
question  was  executed.  The  phrase  "bodily 
heirs"  Is  a  well-established  technical  term, 
and  Is  defined  In  And.  Law  Diet  608,  as  "an 
heir  begotten  of  the  body;  a  lineal  descend- 
ant" The  words  "children,"  "Issue,"  anS 
"heirs,"  are  not  synonymous  terms.  The 
rule  of  construction  Is  that  technical  words 
or  phrases  which  have  acquired  a  i>eculiar 
and  appropriate  meaning  In  law  shall  be  con- 
strued  according  to  such  peculiar  and  appro- 
priate meaning,  unless  It  appears  that  the  words 
were  not  used  In  their  technical  sense.  When 
words  and  phrases  have  received  a  fixed  le- 
gal Interpretation  by  repeated  decisions,  such 
words  and  phrases,  when  employed  In  deeds 
or  other  vrrltten  Instrmnents,  are  to  receive 
such  fixed  legal  Interpretatton  as  a  long  Une 
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of  deciedoDs  attached  to  them.  In  conse- 
qnence  of  the  application  of  this  rule  to  the 
construction  of  the  deed  from  Jabez  to  John 
Clarkson,  It  was  held,  in  Glarkson  v.  Clark- 
son,  supra,  that  John  Clarkson  only  acquired 
a  life  estate.  That  the  grantor  therein  named 
Intended  to  nse  the  term  "bodily  hehrs"  In 
its  primary  technical  sense,  tha«  can  be  no 
doubt  /In  Beinders  t.  Kc^pelmann,  94  Mo. 
338,  7  S.  W.  288.  it  was  held,  in  construing 
the  provisions  of  a  will  in  which  the  testator 
gave  his  wife  a  life  estate  In  all  his  property, 
and  at  her  death  one-half  the  remainder  to 
the  nearest  and  lawful  heirs  of  the  testator 
and  that  of  his  wife,  the  testator  and  bis 
wife  each  having  brothers  and  sisters  living 
at  the  date  of  the  will,  that  an  adoi»ted  child 
was  not  entitled  to  Inherit  nnder  the  provi- 
sions of  the  will,  but  that  the  remainder  went 
to  the  brothers  and  sisters  of  the  testator's 
wife.  Upon  this  subject  the  court  said:  "In 
common  parlance,  we  find  the  terms  'heir  at 
law'  and  'lawful  heirs'  are  used  indiscrim- 
inately, as  synonyms  and  convertible  terms; 
and,  wherever  either  is  used,  they  Invariably 
refer  to  the  heirs  upon  whom  descent  Is  cast 
by  law,  and  not  upon  an  heir  by  adoption. 
The  relation  of  an  heir  by  adoption  Is  an 
ezceptional  and  unusual  one,  and  does  not 
come  within  the  ordinary  and  nsual  meaning 
of  the  words  'lawful  heirs,'  and  these  words 
ought  not  to  be  held,  ex  vi  termini,  to  hidude 
an  adopted  heir."  /'In  the  concluding  para- 
graph of  the  opinion.  In  speaking  of  the  lur 
tention  of  the  testator,  the  court  remarked: 
"It  is  Impossible  to  believe  that  he  could 
have  intended  the  child  of  a  stranger  manu- 
factured into  an  heir  by  deed.  The  testator 
devised  to  his  widow  a  life  estate;  the  re- 
maiuder  to  others.  In  that  remainder  she 
had  no  interest.  She  could  neither  convey 
It  by  deed  nor  devise  It  by  will.  She  had  no 
more  power  to  convey  It  by  deed  of  adoption 
than  by  deed  of  any  other  form.  That  which 
.she  could  not  do  directly  she  shall  not  be 
permitted  to  do  indirectly."  When  the  stat- 
ute of  1855,  now  under  consideration,  was 
passed,  there  was  no  law  In  this  state  au- 
thorlzhig  the  adoption  of  children,  the  adop- 
tion statutes  not  having  passed  until  some 
years  later.  The  language  of  the  statute 
shows  that  the  legislature  intended  to  use 
the  words  "children"  or  "heirs"  In  their  pri- 
mary technical  sense,  as  lineal  descendants 
when  applied  to  "children,"  and  as  heirs  up- 
on whom  the  law  cast  the  estate  Immediately 
on  the  death  of  the  ancestor  when  applied  to 
heirs,  and  that  a  child  or  heir  by  adoption 
was  not  contemplated.  This  is  unquestiona- 
bly In  line  with  the  drift  of  modem  Judicial 
thought 

John  Clarkson,  having  only  a  life  estate  In 
the  premises  In  controversy,  was  poweriess  to 
convey  the  remainder  by  deed  of  adoption  or 
by  any  other  method  known  to  law.  If, 
then,  he  could  not  convey  or  hi  any  wise  dis- 
pose of  the  remainder,  It  would  be  Illogical  to 
say  that,  by  the  contractual  rights  conferred 
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by  the  deed  of  adoption,  he  could  convert  a 
mere  stranger  Into  an  heir,  so  as  to  work  a 
result  which  was  not  In  his  power  to  effect 
by  usual  methods,  and  thereby  change  the 
descent  and  devolution  of  such  remainder. 
It  was  not  In  the  power  of  John  Clarkson  to 
take  away  the  statutory  estate  so  created, 
and  vested  in  his  brothers  and  sisters  if  he 
had  no  bodily  heirs,  and  confer  the  same  up- 
on an  adopted  child.  The  right  to  Inherit  by 
virtue  of  a  deed  of  adoption  does  not  make 
the  beneficiary  a  ''bodily  heir"— a  child.  In 
fact— of  the  adopting  parent  or  parents.  In 
Schafer  v.  Eneu.  54  Pa.  St  304,  It  was  held ' 
that  the  adopted  children  are  not  dilldren  of 
the  persons  by  whom  they  have  been  adopt- 
ed, and  that  the  act  of  the  legislature  In  pass- 
ing the  adoption  statute  did  not  attempt  the 
Impossible,  the  court  saying:  "Giving  an 
adopted  son  the  right  to  Inherit  does  not  make 
him  a  son  In  fact.  He  is  so  regarded  In  law  on- 
ly as  to  give  him  the  right  to  inherit"  In  the 
case  df  Keegan  v.  Geraghty,  101  m.  26,  Shel- 
don, J.,  In  an  opinion  of  that  court  holding 
that  an  adopted  child'  can  take  by  descent 
only  from  the  person  adopting,  and  not  from 
the  lineal  and  collateral  kindred  of  the  adopt- 
ing parent  uses  this  pertinent  language: 
"We  cannot  admit  this  anomalous  right  here 
claimed  in  a  stranger  in  blood,  to  take  by 
descent  in  exclusion  of  kindred,  to  be  given 
by  any  doubtful  Implication  or  vague  gener- 
ality of  language.  As  against  the  adopted 
child,  the  statute  should  be  strictly  construed, 
becanse  It  Is  in  derogation  of  the  general  law 
of  Inheritance,  which  la  founded  on  natural 
relationship,  and  Is  a  rule  of  succession  ac- 
cording to  nature  which  has  prevailed  from 
time  Immemorial."  Although  the  above-cit- 
ed cases  may, -differ  somewhat  In  detail  from 
the  case  at  bar,  yet  the  principles  uix>n  which 
they  turn  apply  to  and  are  decisive  of  IL  We 
are  therefore  of  the  opinion  that  as  to  the 
land  In  controversy,  Roy  Congers  Is  not  to  be 
deemed  a  child,  within  the  meaning  of  the 
act  of  1855,  ttbove  cited,  and  that  the  remain- 
der does  not  pass  to  such  adopted  child.  The 
authorities  cjted  by  counsel  for  defendant  in 
support  of  .their  contention  bear  upon  the 
right  of  the  adopted  child  to  inherit  from  the 
adopting  parent^,  and  do  not  affect  the  qoea- 
tton  in  this  case. 

In  the  view  we  have  taken. of  the  6ase  in- 
volved iA  this  record,  the  court  committed  no 
error  in  refusing  defendant's  first,  second, 
and  third  declarations  of  law.  But  it  is  in- 
sisted that  the  coprt  erred  in  refusing  the 
seventh  Instruction  asked  In  behalf  of  defend- 
ant to  the  effect  that  the  plaintiff  was  not 
entitled  to  recover  rents  and  profits  for  any 
period  preceding  the  commencement  of  this 
action.  Under  section  4638  of  the  Bevlsed 
Statutes  of  1889,  plaintiff  In  ejectment  is  en- 
titled to  recover  only  rents  and  profits  for  a 
period  previous  to  the  commencement  of  an 
action,  when  It  is  shown  on  the  trial  that  the 
defendant  had  knowledge  of  the  plaintiff's 
claim  prior  to  the  commencement  of  the  mc- 
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tlon.  It  Is  conceded  ttat  there  was  no  evl- 
deace  of  such  knowledge  In  ttala  caae.  The 
law  applicable  to  qucBtlons  of  this  nature  has 
been  so  often  declared  In  favor  of  the  conten- 
tion of  appellant  tbat  It  is  scarcely  necessary 
to  repsat  It.  See  Robidonz  v.  Casseldeggl. 
81  Ma  469.  and  cases  cited.  For  tbe  re- 
fusal to  give  plalnUfrB*  serentb  tnstmctlon, 
tbe  case  is  reTersed  and  remanded,  with  dl- 
rectlons  that  Judgment  be  entered  In  accord- 
ance with  the  views  herein  expressed,  com- 
puting rents  and  profits  from  February  25. 
1385,  the  date  of  the  Institution  of  this  suit 

BBACB,  P.      and  WILLIAMS,  J,,  ooncnr. 


state:  t.  SILBl' 
(Supreme  Court  of  MIssonii,  Dlrlslon  No.  2. 
March  1,  18&&) 
HoHiciDB— Ikuictubst— BnrriciBxOT  ov  Cniaoa 

— IXSTHUCTIOXS— CIVlDBNOB— DbUB* 
BUAT70X— -WlurULS  ESS. 

1.  An  lodictment  for  tnnrder  charging  the 
feloaiotra  assault  with  a  deadly  weapon,  to 
wit,  a  pistol,  then  and  there  loaded  with  gun- 
powder and  leaden  bolls,  and  with  which  de- 
fcndnnt  shot  at,  strock,  and  penetrated  the  de- 
ceased, giving  him  a  mortal  wouud,  sufficient- 
ly  advised  defeodantof  the  natnre  of  tbe  charge 
against  him,  though  it  would  have  been  better 
with  tbe  usual  allegatioa,  "that,  with  the  lead- 
en balls  so  shot  out  of  sold  pistol,  the  mortal 
wound  was  inflicted." 

2.  Where  the  evidence  showed  an  intentional 
kUliog  with  a  deadly  weapon,  without  any 
lawful  provocation  therefor,  but  failed  to  show 
any  cireutnatances  of  deliberation,  the  jury 
were  properly  ioatraeted  for  marder  la  the  sec- 
end  degree. 

3.  It  was  not  error  to  Instmct  that  "will- 
fnlly  means  Intentionaliy,  not  accidentally"; 
that,  in  tbe  absence  of  qnalifying  facts  the  law 
presumes  that  a  person  intends  the  ordinary  and 
probable  result  of  his  acts;  and  that  If  the 
jury  believed  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  defendant,  with  a  pistol, 
shot  the  decensed  hi  a  vital  part,  and  killed 
him,  they  shoald  find  that  defendant  intended  to 
kiU  him,  unless  the  facta  showed  the  oontrazj. 

Sherwood,  X,  dissenting. 

Appeal  from  circuit  court.  Randolph  coonty, 
John  A.  Hodcttday,  Judge. 

EUsha  311k  was  coovlcted  of  murder  In  the 
•ecoBd  degrees  and  appeais.  Affirmed. 

F.  P.  Wiley  and  A.  H.  Waller,  for  appellant 
Edward  C.  Crow,  Atty.  Gea,  and  Sun.  B. 
JefMes.  Asst.  At^.  Qea.,  tat  the  State. 

GANTT,  P.  J.  From  a  comictlon  of  mur- 
der In  the  second  degree,  the  defendant  ap- 
peals. The  indictment  was  preferred  at  the 
July  term.  1896.  of  the  Randolph  circuit 
court  The  defendant  was  duly  arraigned, 
and  the  cause  was  continue  twice  on  his  ap- 
plication. He  was  tried  at  the  July  term, 
18D7,  and  sentenced  to  the  penitentiary  for 
20  years.  These  facts  were  substantially 
shown  on  the  trial:  Illlsha  SIIIe.  the  defend- 
ant Is  a  man  over  the  age  of  60  years,  a 
resident  of  the  city  qf  Moberly,  In  this  state, 

1  Transferred  to  court  hi  tianc.  AprU  16, 189& 


for  more  than  15  yeara.  At  ttic  time  at  tbe 
commission  of  tbe  offense,  he  was,  and  bad 
been,  street  commissioner  of  the  city  of  Mo- 
berly, and  In  his  effort  to  eTOrclse,  do,  and 
perform  the  duties  of  bis  office.  In  the  way 
of  taking  np  and  Impounding  stock  miming 
at  large  within  the  city  limits,  he  committed 
the  act  for  which  he  was  tried  and  convicted. 
Ck>mplalnt  had  been  made  to  tbe  defendant 
and  also  to  the  mayor  of  the  city,  that  stock 
had  t>een,  and  was,  running  at  large  in  the 
north  and  northeastern  portlm  of  tbe  dty. 
He  was  Instructed  by  the  mayor  to  take  np 
sold  stock,  and  place  It  In  the  titf  pound. 
On  Sunday  morning,  June  21,  189C,  the  de- 
fendant, on  horseback,  and  with  bts  mm 
James  and  one  Toggle,  went  to  the  territory 
where  tbe  stoc^c  was  running  at  larse,  for 
the  purpose  of  executing  bis  official  duty. 
On  his  way.  defoidant  notified  several  p^ 
sons  whose  horses  were  running  out  to  take 
them  In,  and  save  coat  and  trouble,  aa  com- 
plaint had  been  made.  On  reacbinff  that 
part  of  the  city  where  the  litock  was  ma- 
nlng  at  large,  he  found  about  12  head  of 
cows  grazing  on  vacant  lots  within  the  city 
limits.  He  requested  bis  son  and  the  other 
gentleman  who  was  with  him  to  come  to  his 
assistance,  and  drive  the  cattle  west  towards 
Morley  street.  Young  Hellaismlth.  Uie  de- 
ceased, was  at  that  time  sitting  with  a  nnm- 
ber  of  other  boya  In  front  of  a  greenhouse 
on  Morley  street  &nd,  upon  seeing  the  de- 
fendant driving  his  cattle  towards  the  efty. 
started  towards  him,  claiming  to  the  defend- 
ant that  he  was  in  charge  of  the  cowa,  aiid 
Insisted  upon  bis  being  permitted  to  take 
them  outside  of  tlie  dty  limits  to  graae.  Tbe 
defendant  continued  to  drive  the  cattle  Uh 
war&  Morley  street,  paying  no  partieolar  at- 
tention to  the  iM^,  other  than  Insisting  iqpan 
Impounding  Mum.  Aa  he  drove  the  cattie 
towards  Mortey  street  the  boy  approached 
him  from  tbe  west,  and,  after  meeting  btm. 
turned,  and  walked  along  the  side  of  the  cat- 
tle with  tSie  defendant  at  the  same  time  ti7- 
tag  to  drive  tbe  cattle  tnck  to  Oie  east,  and 
out  of  the  city  llmtts.  It  appears  Hut  a 
few  moments  before  tbe  shooting  took  place, 
he  ran  around  defendant's  horse,  threw  up 
bis  handa^  in  which  he  held  a  bunch  of  graaa, 
weeds,  or  bis  bat  and  at  the  same  time  stat- 
ing that  the  cattle  were  In  his  charge,  and 
that  be  expected  to  take  them  outside  of  the 
dty  limits,  when  defendant's  horse  Jumped 
to  one  side.  At  this  juncture  defendant 
threw  his  right  hand  Into  his  right  talp 
pocket  drawing  bis  revolver,  and  saying  to 
tbe  young  man,  "Stand  back,  or  I  will  shoot 
you.  You  have  been  warned  of  this  before. 
Stand  back;"  and.  aa  he  said  "Stand  hack" 
the  last  time,  he  pointed  his  revolve  at  the 
young  man,  and  fired,  tbe  bullet  striking  and 
proving  fatal.  This  statement  seema  to  be 
borne  out  by  a  number  of  witnesses  who 
were  Introduced  on  the  part  of  the  state.  In 
fact,  U  does  not  seem  to  be  doiied  by  the  de- 
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fendant  The  oulj  defense  set  up  by  de- 
fendant Is  tbat  the  act  was  committed  acci- 
dental^; tbat  bis  tmly  puipoae  In  drawing 
tbe  rerolTer  was  to  scare  tbe  boy.  so  th&t  be 
would  not  fortber  molest  him  in  the  exer- 
cise of  bis  olttclal  duties.  There  was  eTl- 
dence  tendbig  to  prove  that,  a.tter  defendant 
had  told  the  boy  to  stand  back  tbe  last  time, 
be  raised  bis  revolTer.  pointed  It  at  blm, 
and,  after  taking  aim,  flred.  After  defend- 
ant had  flred  tbe  shot,  ills  horse  trotted  off 
about  200  yards,  when  be  alighted,  and 
walked  up  to  where  the  young  man  was, 
and,  finding  what  he  had  done  and  tbe  gravi- 
ty of  the  act,  went  at  once  to  the  city  hall, 
and  placed  himself  in  the  hands  of  tbe 
proper  authorities.  The  evidence  In  tbe  case 
la  tliat  tile  defendant  is  a  man  of  good  repu- 
tation as  a  law-abiding  citizen.  The  gravity 
of  the  case  requires  an  examination  and  con- 
sideration of  each  ground  assigned  tm  a  re- 
Tersal  of  the  sentence. 

1.  The  sufficiency  of  the  Indictment  to 
questioned,  because  It  does  not  allege  that 
the  leaden  balls  struck  and  penetrated  the 
body  of  the  deceased.  The  indictment  char- 
ges that  tbe  defendant,  at  tbe  county  of  Ran- 
dolph, on  the  2l3t  day  of  June,  1800.  iu  and 
upon  one  John  Hellensmith,  then  and  there 
being,  unlawfully,  feloniously,  willfully,  de- 
liberately, premeilltaledly,  on  purpose  and 
uf  his  malice  aforethought,  did  make  an 
assault,  with  Intent  him,  the  said  John  Hel- 
lensmith, to  kill  and  murder,  and  with  a  dan- 
gerous and  deadly  weapon,  to  wit,  a  revolv- 
ing pistol,  then  and  there  loaded  with  gun- 
powder and  leaden  balls,  which  be,  the  said 
<lefendant.  then  and  there  had  and  held  In 
his  right  hand.  In  and  upon  the  left  side  of 
tbe  body  of  blm,  the  said  John  Hellensmith, 
unlawfully,  feloniously,  willfully,  deliberate- 
ly, premeditatedly,  on  purpose  and  of  his 
malice  aforethought,  did  shoot,  strike,  and 
penetrate  him,  the  said  Hellensmith  there- 
by, then,  and  there  with  the  said  deadly 
weapon,  unlawfully,  willfully,  feloniously, 
■deliberately,  premeditatedly,  and  of  his  mal- 
ice aforethought,  giving  to  him.  the  said  John 
Hellensmith,  In  and  upon  the  left  side  of 
the  body  of  him,  the  said  Hellensmith,  tm? 
mortal  wound,  of  the  lengtli  of  one-fourth 
of  an  Inch,  and  of  the  width  of  one-fourth 
of  an  inch,  and  of  the  depth  of  four  inches, 
of  which  said  mortal  wound  so  given  by  him 
the  said  Ellsha  Silk,  in  the  manner  afore- 
said, and  by  the  means  aforesaid,  he,  the 
said  John  Hellensmith,  Immediately  died, 
and  concluding  ".ind  so  the  grand  Jurors," 
etc.,  in  due  and  approved  form^ 

It  is  true,  as  contended  by  defendant,  that 
tbe  usual  formula  to  be  found  in  the  most 
approved  precedents,  to  wit,  "and  the  said 
Rlisha  Silk,  with  the  leaden  balls  aforesaid, 
out  of  the  pistol  afnrcsald.  then  and  there, 
by  the  force  of  the  gunpowder  aforesaid,  by 
tbe  said  Ellsha  Silk  discharged  and  shot  off 
as  aforesaid,  did  strike,  penetrate,  and 
VDond  said  Hellensmith,"  Is  not  to  be  found 


in  this  Indictment;  and  tbe  question  arises: 
Is  such  an  avennent  absolutely  essential  In 
an  Indictment  which  otherwise  charges  tbe 
fdonlous  assault  wUb  a  deadly  weapon,  to 
wit,  a  pistol  then  and  thsxe  loaded  with  gun- 
powder and  leadm  balls,  and  wltb  which  de- 
fendant shot  at,  struck,  and  penetrated  the 
deceased,  giving  him  a  mortal  wound?  We 
confess  that  a  dUIgent  search  baa  not  en- 
abled us  to  find  on  exact  precedent  for 
thU  indictment  But  In  Veatch  v.  State,  66 
Ind.  581,  we  find  an  Indictment  substantially 
like  this,  which  met  the  unanimous  approval 
of  the  supreme  court  of  Indiana.  In  that 
case,  as  in  this,  the  defendant  was  charged 
with  shooting  and  mortally  woundiug  tbe 
body  of  one  Murry  "with  a  gun  loaded  with 
gunpowder  and  leaden  balls,  which  the  said 
defendant  then  and  there  had  and  held  In 
his  hands."  There  was  no  averment  that, 
by  the  shooting  of  said  gun,  tbe  leaden  balls 
were  driven  or  forced  into  the  body,  and 
thereto  inflicted  the  mortal  wounds.  In 
South  Carolina,  in  State  v.  Freeman,  1 
Speer,  67,  it  was  complained  that  the  Indict- 
ment, while  charging  tbat  the  defendant  did 
shoot  off  and  discharge  a  certain  ride  gun 
loaded  with  gunpowder  and  leaden  bullets, 
did  not  allege  that  the  contents  were  dis- 
charged; bur  Earle,  J.,  for  the  whole  court, 
said:  "We  think  otherwise.  To  soy  *wlth 
a  gnu  did  shoot  oB  and  discharge'  may  be 
an  unusual  form  of  expression,  but  we  can- 
not say  It  is  Inaccurate,  and  certainly  It  Is 
not  senseless."  "When  It  is  added  that  he  did 
shoot  off  and  dischai^  with  a  gun  charged' 
with  gunpowder  and  leaden  balls,  the  Infer- 
ence seems  to  be  one  of  absolute  certainty 
that  the  contents  of  tbe  gun  were  shot  off 
and  discharged,  for  there  Is  nothing  else  to 
which  these  words  could  be  applied."  "^he 
allegation.  In  substance.  Is  that  the  prisoner, 
with  a  gun  charged  with  powder  and  bul- 
lets, did  shoot  and  discharge  at  the  deceas- 
ed." The  Indictment  In  this  case  Is  stronger 
than  In  Freeman's  Case,  in  tbat  It  not  only 
'-charges  that  the  prisoner  did,  with  pistol 
loaded  wltb  gunpowder  and  leaden  ball, 
"shoot,"  which  Judge  Richardson  in  State  v. 
Vaughn,  2fl  Mo.  29,  says  necessarily  Implies 
"shot  at,"  but  did  "strike  and  penetrate." 
tbe  body  of  the  deceased,  thereby  giving 
him  a  mortal  wound.  While  we  think  that 
certainty  and  adherence  to  long-settled  prec- 
edents should  be  observed,  and  in  the 
course  of  time  Insures  a  consistent  adminis- 
tration of  Justice,  we  are  not  Unmindful  of 
the  fact  thot  one  by  one  many  of  the  al- 
legations of  indictments  for  murder  at  com- 
mon law  have  become  obsolete,  and,  unless 
absolutely  essentia!,  a  Judgment  of  convic- 
tion ought  not  to  be  set  aside  for  the  want 
of  an  averment,  even  though  usual  and  cus- 
tomary. When  it  Is  said  In  common  par- 
lance that  one  man  shot  another  with  a 
loaded  gun  or  pistol,  and  inflicted  a  mortal 
wound,  no  one  doubts  for  a  moment  th- 
the  wound  was  tafllcted^*y^tg^3^^ 
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tlie  gaa  or  pistol;  and  so.  In  this  case,  we 
cannot  donbt  tbat  the  defendant  was  Inform- 
ed, and  BO  onderstood  the  diarge  against 
him,  and  to  reverse  a  canse  of  this  gravity 
upon  such  a  ground  would  be  to  ignore  the 
well  understood  and  commonly  accepted 
meaning  of  plain  words.  We  are  not  to  be 
understood,  bowerer,  as  apologizing  for  or 
excusing  the  neglect  to  use  the  long-estab- 
Ushed  precedents  for  Indictments  for  mur- 
der. Tb^  are  to  be  had  on  every  band. 
Our  reports  teem  with  tbem.  They  are  to 
be  found  In  jOhltty's  General  Practice,  In 
Wharton's  Precedents,  Kelly's  Criminal  Law, 
and  many  other  works  on  criminal  law  and 
practice  and  the  prosecuting  attorneys  have 
no  right  to  devolve  upon  this  court  the  labor 
of  defending  th^  Inartistic  and  onlawyer- 
like  work  when  the  forms  are  ready*mBde 
for  Uielr  use.  While  this  indictm»t  would 
have  been  bei^r  and  more  specific  with  the 
Mllcsatlon  "that  with  the  leaden  balls  so 
shot  out  of  said  pistol  the  mortal  wound  was 
Inflicted,"  etc.,  and  no  reason  can  be  given 
for  not  following  the  usual  form,  we  are 
unable  to  say  that  It  does  not  advise  defend- 
ant of  the  nature  of  the  charge  against  him, 
or  to  see  that  he  has  been  prejudiced  there- 
by. 

2.  It  is  urged  that  the  offense  was  murder 
in  the  first  degree,  or  nothing;  that  the  court 
ought  not  to  have  Instructed  tot  murder  In 
the  second  degree.  We  do  not  concur  in  this 
view  of  the  testimony.  We  think  the  evi- 
dence shows  an  Intentional  killing  with  a 
.4leadiy  weapon,  which  alone  raises  the  pre- 
sumption of  murder  ta  the  second  degree. 
The  burden  of  showing  the  circumstances  of 
deliberation  was  apon  the  state;  and  the 
Jury  were  Justified  in  refusing  to  believe 
that  this  grown  man,  who  bad  previously 
borne  the  reputation  of  a  law-abiding  citizen, 
iloliberatdy  purposes  to  kill  this  boy,  simply 
for  insisting  upon  the  privilege  of  herding 
his  cowB  outside  of  the  corporate  limits  of 
the  city.  No  previous  difficulty  or  11!  will  ex- 
isted between  the  boy  and  the  defendant 
nod  the  jury  were  authorized  to  find  murder 
in  the  second  degree,  because  of  the  Inteu- 
tlonal  killing  witb  a  deadly  weaiton,  without 
any  lawful  provocation  therefor.  The  evi- 
dence Justified  the  jury  in  believing  and  find- 
ing tbat  defendant  had  no  expectation  of 
shooting  the  boy  when  he  went  to  drive  the 
cattle  away,  but  became  enraged  at  the  per- 
sistency of  the  boy  in  insisting  on  driving 
the  cattle  out  of  the  limits,  and  under  these 
circumstances  drew  ills  revolver,  and  fired 
the  fatal  shot,  without,  as  we  have  said,  any 
lawful  provocation  whatever,  and  this  with- 
out proof  of  circumstances  of  deliberation 
was  murder  In  the  second  degree.  State  v. 
Foster,  61  Mo.  IU9;  State  v.  Hudson,  50  Mo. 
135;  State  v.  Young,  119  Mo.  495,  24  S.  W. 
103S;  State  v.  Falrlamb,  121  Mo.  137,  26  S. 
W.  805. 

3.  Again,  It  is  urjfed  that  the  court  erred 
In  giving  the  following  Instruction  for  the 
state:   "Willfully  means  inteaticmaUy,  not 


accidentally.  In  the  absence  of  qaaiuytne 
facts  and  ctecumatances,  the  law  presumes 
that  a  pecaoa  Intends  the  ordinary  ai^  prob- 
able result  of  his  acts.  If  yon  bdleve  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant,  Bllsha  Silk,  wltit  a  pistol,  shot 
John  Hellensmlth  In  a  vital  part,  and  killed 
him,  you  wUl  find  that  the  defmdant  Intmd- 
ed  to  kill  falm,  unless  the  facte  and  clrcum- 
stenees  given  In  the  evidence  show  the  am- 
trary."  Thla  Instruction  was  given  In  State 
T.  Gee,  St  Ma  017;  and  In  Stete  v.  Falr- 
tamb.  121  Ho.  137,  26  8.  W.  806,  an  in- 
structloa  sidistantially  like  It  was  expressly 
approved.  If  there  were  no  precedent,  how- 
ever. It  announces  correct  legal  principles, 
and  was  not  erroneous. 

4.  We  have  considered  the  objectkms  to  the 
othtt  instructions,  and  find  no  revwslble  er- 
ror in  them.  They  have  again  and  again 
met  our  approval,  and  there  was  evidence  In 
this  case  upon  which  to  predicate  them.  Ibe 
Judgment  Is  affirmed.  , 

BURGESS,  J.,  concurs.  BHERWOOD,  I„ 
dissents  as  to  the  first  paragn^^h,  and  liolde 
the  Indictment  Insufficient. 


CHILTON  V.  CITY  OP  ST.  JOSEPH. 
(Supreme  Court  of  Missouri,  Division  Nou  L 
Feb.  23,  189&) 

Ml'NlCIPAL  CORPORATIO:(8— DSFKOTIVB  BlDKITALKS 
—InJUKIBS— LlASILITT  OF  CiTT— IHSTEUO- 
TlOSa — D  A  M  AO  K8 — Vl  KDICT. 

1.  Where  one  passes  along  a  sidewalk,  which 
is  in  a  dangerous  condition,  in  an  ordinarUy 
prudent  msDner,  and  is  injured,  she  can  recover 
therefor  against  the  city,  although  she  knew 
at  the  time  that  the  sidewalk  was  dangeroas. 

2.  A  member  of  a  church,  injured  by  the  dan- 
gerous condition  of  a  sidewalk  which  ran 
oionraide  the  premises  of  the  church.  Is  not 
precnided  fKHU  suing  the  city  for  damages. 

3.  In  an  action  againet  a  city  for  personal 
injuries  by  reason  of  a  defective  sidewalk,  an 
instruction  that,  in  estimating  plaintiflTs  dam- 
ases,  the  Jury  ahould  consider,  not  only  thi> 
physical  injury,  the  bodily  pain,  and  mental 
anguish,  but  also  such  damages  as  will  reason- 
ably result  from  said  Injuries  In  the  future,  was 
proper. 

4.  When  the  injuries  consisted  of  a  broken 
,ieg,  a  verdict  of  ¥3,333.83  was  not  excessive. 

Appeal  from  circuit  court,  Buchanan  coun- 
ty; H.  H.  Ramey,  Judge. 

Action  by  Mary  Chilton  against  the  city  of 
St  Joseph  for  personal  Injuries.  There  was 
a  verdict  for  plalntlfT,  from  which  defendant 
appealed.  Affirmed. 

Casteel  &  Hayues,  for  appellant  H.  B. 
Kelly  and  J.  W.  Stokea,  for  respondent 

BRACE,  P.  J.  This  Is  an  actiou  tor  dam- 
ages for  personal  Injuries  received  by  the 
plaintiff  from  a  fall  on  a  defective  sidewalk. 
In  which  she  obtained  Judgment  In  the  trial 
court  for  the  sum  of  93,338.33.  from  which 
Judgment  the  defendant  appeals. 

It  appears  from  the  evidence  for  the  plain- 
tiff that  the  sidewalk  In^uestlon^  on  the 
west  side  of  Twe^^-^p^p^^tJ^gfe  OUv» 
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and  Pattee  ttreetg,  In  tbe  city  of  SL  Joseph, 
was  constimcted  of  wooden  stringers  and 
Ixtards;  that  the  stringers  were  laid  down 
about  2  feet  6  inches  apart,  and  the  boards, 
abont  4  feet  long,  were  laid  across  the 
stringers,  the  ends  extending  on  each  side 
beyond  the  stringers  from  8  to  10  Inches, 
and  being  from  6  to  8  inches  above  the  gromid; 
that  at  the  time  of  the  accident,  and  for  some 
months  prior  thereto,  the  stringers  were,  and 
had  been.  In  suc^  a  decayed  condition  at  places 
that  they  would  not  hold  the  nails  by  which 
the  boards  were  fastened  to  them;  that.  In 
consequence  of  this  conation,  some  of  the 
boards  were  loose,  and  some  misplaced,  where- 
by some  persons,  prior  to  ttie  accident,  had 
been  tripped  and  had  fallen;  that  on  the  13th 
of  October,  IS&i,  the  plaintiff  and  a  neighbor, 
Mrs.  Dawson,  retnmlng  home  from  the  bufd- 
ness  part  of  the  city,  after  dark,  entered  upon 
this  sidewalk,  whl(^  was  the  usual  and  ordi- 
nary route  and  way  for  tbat  purpose,  much 
used  by  the  traveling  public,  and  sntilciently 
lighted  by  electric  lights  to  enable  them  to  see 
rery  well,  and,  while  walking  thereon  aide  by 
side,  and  talking  to  each  other,  Mrs.  Dawson, 
being  on  the  outside  of  the  walk,  stepped  upon 
that  part  of  one  of  the  loose  boards  that  pro- 
jected beyond  the  stringers,  causing  It  to  fly 
up,  and  both  of  them  to  fall,— the  plalntiCTs 
foot  going  down  Into  the  bole  where  the 
board  had  been,  breaking  her  leg,  on  which 
the  board  fell  with  full  force.  The  defend- 
ant Introduced  no  evidence.  The  further 
evidence  for  the  plaintiff  will  be  noticed  as 
far  as  is  necessary  In  the  course  of  the  opin- 
ion. 

Tbe  errors  assigned  are:  That  tbe  court 
erred  In  refusing  to  instruct  the  Jury  to  re- 
turn a  verdict  for  tbe  defendant;  In  giving 
Instructions  1  and  4  for  plaintiff;  and  that 
the  damages  are  excessive. 

The  Instructions  complained  of  are  as  fol- 
lows: "(1)  The  court  Instructs  the  Jury  that 
it  was  the  duty  of  the  defendant  city  to  see 
that  the  sidewalk  in  question  was  constniet- 
ed  of  such  materials  and  In  such  a  manner 
aa  to  make  It  reasonably  safe  for  travel,  and 
to  see  that  It  was  kept  and  maintained  in 
a  reasonably  safe  condition  for  use  and 
travel  thereon  In  the  ordinary  modes;  and 
If  the  Jury  believe,  from  the  evidence,  that 
the  defendant  negligently  or  knowingly  per- 
mitted said  sidewalk  to  be  constructed  In 
an  Improper,  Insecure,  and  defective  man- 
ner, by  using  Insufficient  stringers,  and 
placing  the  boards  across  the  stringers  so 
that  the  ends  of  tbe  boards  lapped  over  the 
stringers  at  either  side,  and  that  the  boards 
were  insecurely  nailed,  whereby  and  by  rea- 
son thereof  said  sidewalk  became  and  was 
unsafe  and  dangerous,  and  was  not  reason- 
ably safe  for  travel  thereon,  or  If  the  Jury 
believe,  from  the  evidence,  that  the  side- 
walk, at  the  time  and  place  when  and 
where  plaintlfT  claims  to  have  been  injured, 
waa  out  of  repair,  and  unsafe  for  travel 
thereon  by  the  ordinary  motles,  by  reason 


of  the  stringers  being  unsound,  and  the 
boards  being  loose  or  Insecurely  nailed  to 
said  stringers,  and  that  defendant's  olBcers, 
whose  duty  It  was  to  keep  said  sidewalk  In 
repair,  knew,  or  might  by  the  exercise  of 
ordinary  care  and  diligence  have  known, 
of  Its  defective  and  unsafe  condition  In  time 
to  have  repaired  the  same  before  said  al- 
leged Injury  to  plaintiff,  and  that,  while 
plaintiff  was  walking  along  said  walk, 
where  it  was  so  defective  and  out  of  repair, 
by  the  side  of  Mrs.  Dawson,  in  the  exercise 
of  ordinary  care  herself,  she  was  violently 
thrown  down  upon  the  sidewalk  and  ground, 
and  injured,  by  a  loose  of  insecurely  nailed 
board  in  said  walk  flying  up  and  out  of  Its 
place  when  stepped  on  by  Mrs.  Dawson, 
who  was  walking  in  company  with  plain- 
tiff, then  and  In  such  case  the  Jury  should 
flnd  for  plaintiff,  although  the  Jury  may  be- 
lieve, from  the  evidence,  that  plaintiff  knew 
the  condition  of  said  sidewalk,  and  that  It 
was  out  of  repair  and  unsafe."  "(4)  In  es- 
timating plaintiff's  damages,  If  the  Jury  flnd 
for  her,  tbey  will  take  Into  consideration, 
not  only  the  physical  injury  Inflicted,  the 
bodily  pain  and  mental  anguish  endured 
and  suffered,  but  may  also  allow  for  such 
damages  as  appears,  from  the  evidence,  will 
reasonably  result  to  her  from  said  injuries 
in  the  future,  not  to  exceed  in  all  the  sum 
of  ?10,000." 

1.  On  the  first  assignment  counsel  for  de- 
fendant contend  that  the  plaintiff,  upon  her 
own  evidence,  shows  such  contributory  neg- 
ligence as  precludes  a  recovery,  and  In  sup- 
port of  this  contention  cites  the  following 
part  of  that  evidence  elicited  from  her  on 
cross-examination:  "Q.  How  long  had  you 
known  the  condition  of  this  sidewalk  before 
you  were  hurt?  A.  I  had  been  hearing  peo- 
ple talking  about  It  being  In  bad  condition 
for  quite  a  while;  1  don't  know  Just  how 
long.  Q.  You  knew  that  the  boards  were 
loose,  and  the  planks  were  out,  and  that  It 
was  unsafe,  did  you  not?  A.  Yes,  air.  Q. 
You  had  passed  over  there  day  after  day, 
and  observed  It  yourself,  hfii  you  not?  A. 
Yes,  sir.  Q.  And  you  came  along  there  that 
evening,  and  paid  no  attention  to  the  aide- 
walk?  A.  Oh,  I  was  looking  to  aee  where  I 
was  going;  I  waa  not  looking  down  to  see 
my  feet;  I  was  going  along  Just  as  any- 
body else  would.  Q.  You  was  not  paying 
any  attention  to  the  sidewalk  at  all?  A.  I 
was  not  paying  only  enough  to  see  where  I 
was  going,  and  to  shun  the  boards  that  were 
up.  Q.  I  took  your  deposition  In  this  case. 
I  will  ask  you  If  this  Is  your  signature  here. 
A.  Yes,  sir;  that  is  my  signature.  I  cannot 
see  it  without  glasses,  though.  The  Court: 
Here  is  a  pair  of  glasses.  The  Witness: 
Yes,  sir;  that  1b  my  signature.  The  Court: 
That  Is  your  signature.  Is  It?  A.  Yes,  sir. 
Mr.  Amick:  I  will  ask  you  if  this  question 
was  asked  you  In  your  deposition  by  me: 
*Q.  Do  you  know  what  you  and  Mrs.  Daw- 
son was  talking  about  at  the  time  you  fell? 
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A.  We  wera  talkiug  about  being  hungry.  Q, 
Laughing  and  Jokiiig  about  being  hungry? 
A.  Yes,  sir.  Q.  And  you  and  she  are  neigh- 
bors and  good  friends?  X.  Yes,  sir.  Q. 
And  were  going  along  Joking  about  being 
hungry?  A.  Yes.  sir.  Q.  And  paying  no 
attention  to  the  sidewalk  at  all?  A.  No, 
sir/  Q.  Was  that  your  deposition?  A. 
Yes,  sir;  and  I  say  I  was  paying  no  atten- 
tion to  the  sidewalk  now,  only  that  I  was 
on  the  sidewalk  and  not  getting  off  of  It  I 
was  not  paying  any  attention  to  loose 
boards,  because  I  did  not  think  about  the 
boards  being  loose.  A  person  don't  always 
think  about  such  things.  If  they  did  they 
would  not  get  hurt.  Q.  Yon  think,  If  you 
had  been  loolilng,  and  had  that  on  your 
mind,  you  would  not  have  been  hurt?  A- 
Well,  I  think  I  would  have  been  walking  In 
the  middle  of  the  sidewalk;  but  anybody 
don't  have  that  on  their  mind  all  the  time. 
Q.  How  often  have  you  passed  over  that 
sidewalk?  A.  Well.  I  don't  know;  any  per- 
son living  In  a  place  five  years  would  not 
know  how  often.  Q.  How  many  persons 
do  you  know  that  have  been  hurt  there  be- 
fore you  were  hurt  there?  A.  I  knew  of 
three  or  four  different  ones.  Q.  Your  son 
hajd  been  hurt  once,  hadn't  he?  A.  Tes,  sir; 
he  fell  there.  He  was  not  hurt  much, — only 
skinned  his  shin  a  little.  Q.  What  were 
yon  and  Mrs.  Dawson  talking  about  at  the 
time  you  came  along  there?  A.  I  thluk  we 
were  talking  about  something  to  eat,  to  the 
best  of  my  knowledge.  Q.  You  were  Joking 
with  each  other  about  it,  were  you?  A. 
Well,  I  don't  know  as  we  were  Joking.  We 
were  talking  about  being  hungry.  Q.  Were 
you  not  walking  along  right  briskly?  A. 
No,  sir;  a  very  moderate  gait  Q.  Now,  the 
electric  light  was  Just  ahead  of  you  ou  the 
corner,  was  tt?  A.  Yes,  sir;  one  Just  ahead, 
and  one  behind  us.  Q.  And  It  was  light 
there?    A.  Yes,  sir.'* 

We  fall  to  discover  In  this  evidence  suiB- 
clent  ground  for  taking  the  case  from  the 
Jury.  It  must,  of  course,  be  read  In  con- 
nection with  all  the  other  undisputed  facts 
and  circumstances  in  the  case;  remember- 
ing, also,  at  the  same  time,  that  the  witness 
was  testifying  In  the  light  of  a  knowledge 
gained  from  the  circumstances  of  the  acci- 
dent ltself,-~-an  experience  that  ofttlmes, 
after  the  event,  suggests  precautions  that 
would  not  have  occurred  to  an  ordinarily 
prudent  person  before  the  event.  While  the 
sidewalk  was  out  ot  repair,  and  In  a  de- 
fective condition.  It  was  not  necessarily  dan- 
gerous to  those  passing  over  it  with  ordi- 
nary care;  aud,  while  the  plaintiff  in  a  gen- 
eral way  knew  that  some  of  the  boards  were 
loose,  and  some  out  of  place,  It  does  not  nec- 
essarily follow  that  she  knew  of  the  de- 
fective construction  of  the  sidewalk,  or  that 
there  was  any  indication  at  the  place,  when 
she  met  with  the  accident,  that  the  board 
on  which  Mrs.  Dawson  stepped  was  loose. 
All  the  evidence  tends  to  prove  that  she 
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was  moving  over  the  sidewalk  at  a  moderate 
gait,  looltlng  before  ber  for  any  danger  that 
might  be  threatened  from  misplaced  boards,— 
□ot  thinking,  p»haps,  of  board»  that  were 
In  place,  but  might  be  loose,  but  from  which 
she  need  apprehend  no  danger,  so  long  as 
she  kept  within  the  stringers,  or  over  the 
one  on  her  side,  or  which  she  could  avoid 
as  she  came  to  them,— when,  suddenly,  by 
the  stepping  of  Mrs.  Dawson  on  a  locwe 
board  in  the  walk,  of  the  condition  of  whldi 
there  may  have  been  no  apparent  Indication, 
and  of  which  act  the  plaintiff  hod  no  warn- 
ing, the  condition  was  produced  that  Im- 
mediately caused  the  accident  There  Is 
nothing  In  all  this  to  Indicate  that  ber  con- 
duct after  she  entered  upon  the  sidewalk 
was  not  that  of  an  ordinarily  prudent  per- 
son; and,  while  plaintiff's  knowledge  of  the 
defective  condition  of  the  sidewalk,  such  as 
it  was.  Is  to  be  taken  luto  consideration  la 
determining  whether,  In  passing  over  It,  she 
exercised  such  care  and  caution  as  would 
have  been  exercised  by  an  ordinarily  pru- 
dent person,  that  such  knowledge  will  not 
preclude  a  recovery  Is  well-settled  law  Id 
this  state.  Nixon  v.  Railroad  Co.  (Mo.  Snp.) 
42  S.  W.  &13;  Graney  v.  City  of  St  Louis 
(Mo.  Sup.)  42  S.  W.  911;  Wiggin  v.  caty  of 
St  Louis,  135  Mo.  55.3.  37  S.  W.  52S;  Flynn 
V.  City  of  Neosho,  114  Mo.  567,  21  a  W.  DD3: 
Barr  v.  City  of  Kansas.  103  Mo.  5oO,  IG  S. 
W.  483;  Maus  v.  City  of  Springfleld.  101  Mo. 
613,  14  S.  W.  630;  Loewer  v.  City  of  Sedalla, 
77  Mo.  431;  Buesching  v.  Light  Co.,  73  Mo. 
219;  Madison  v.  Railway  Co.,  60  Mo.  App. 
509.  Nor  docs  the  fact  that  this  sidewalk 
ran  alongside  the  premises  of  the  Christian 
Church,  of  wlilch  the  plaintiff  may  hare 
been  a  member,  preclude  such  recovery. 
The  court  committed  no  error  In  submitting 
the  case  to  the  Jury. 

2.  The  criticism  of  instruction  1  is  that  it 
"nowhere  requires  plaintiff  to  have  exer- 
cised ordinaiy  care,  while  the  defense  is 
contributory  negligence."  This  Is  a  mid- 
take,  obvious  upon  the  face  of  the  Instruc- 
tion. Besides,  the  defense  of  contributory 
negligence  was  placed  fully,  fairly,  and 
clearly  before  the  Jury  in  other  Instruc- 
tions. 

3.  As  to  instruction  No.  4,  tt  Is  only  neces- 
sary to  say  tliat  the  damages  are  predicated 
only  ution  such  Injuries  as  were  the  neces- 
sary concomitants  and  consequences  of  her 
misfortune,  superinduced  by  defendant's 
negligence,  and  contains  no  unwarranted  as- 
sumption, and.  In  view  of  tlic  extent  of  thusi- 
Injuries,  the  verdict  Is  not  excessive.  Coun- 
sel for  plaintiff  ask  that  the  Judgment  b.' 
alhrmed,  with  10  per  cent  damages.  We 
do  not  think  the  circumstances  of  the  case 
call  for  the  infliction  of  this  penalty,  but. 
finding  no  error  in  the  trial  of  the  case,  the 
Judgment  of  the  circuit  court  will  be  af- 
firmed. 

ROBINSON  and  WILLIAMS.  JJ;  concur. 
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^pnine  Conrt  of  Mluonri,  DirWon  No.  2. 
Marcb  1,  1888.) 

CnonoiRT— Plbidixo  —  Ikcoksistbnt  Dbfimbm 
— ExTKNsioN  or  Note— FKe»A.TOEB  Forb- 
CLOsc RE— Rights  or  Porchabeb. 

1.  In  ejectment,  after  foredoBnre  by  the  pnr- 
chsMr  at  the  foreclosnre  sale,  a  defense  setting 
up  that  there  had  been  a  valid  ezteneion  of  the 
time  of  payment  of  the  note  which  had  not 
yet  expired,  of  which  plaintiff  had  notice  before 
the  safe,  is  not  inconsistent  with  a  general  dent- 
al contained  In  the  same  answer. 

2.  An  agreement  supported  by  a  valuable 
consideration,  made  after  a  note  becomes  due, 
for  its  extension  to  a  definite  time,  and  other- 
wise valid,  though  verbal,  may  be  Interposed  as 
a  bar  to  an  action  on  the  note  or  mortgage 
brought  within  that  time. 

3.  Where  there  had  been  a  valid  extension  of 
a  note  secured  by  mortgage,  and  the  mortgage 
was  foreclosed  within  the  time  of  such  exten- 
sion, a  purchaser  at  mortgage  sale,  having 
knowledge  of  the  extension,  acquires  no  title. 

Appeal  from  circuit  court,  Callaway  county; 
John  A.  Hodtaday,  Jodge.  . 

Action  hy  Thomas  W.  Fisher  against  A.  S. 
Stevena.  Judgment  tot  plaintiff.  Defendant 
appeals.  Rerereed. 

A.  Flnley  and  R.  B.  T.  Oliver,  for  api>ellant 
David  H.  Harris,  for  i-espondent. 

BURGESS.  J.  This  is  ejectment  tor  the 
recovery  of  the  possession  of  2iyi*/ioo  acres 
of  land  in  Callaway  county-,  Mo.  The  pe- 
tition was  Id  the  usual  form.  The  ouster 
ivas  laid  February  22,  1805.  On  April  20, 
1895,  plaintiff  filed  petition  for  injunction,  up- 
on which  a  temporary  restraining  order  was 
duly  Issued  by  the  circuit  court  of  said  coun- 
ty on  the  27tb  day  of  May,  1S95,  enjoining 
and  restraining  defendant  and  his  servants 
from  entering  upon,  and  plowing  or  culti- 
vating, In  any  manner  whatsoever,  any  of 
the  grass,  meadow,  or  pasture  lands  on  the 
premises  In  question.  On  May  24,  1895,  de- 
fendant filed  an  amended  answer,  in  which  he 
denied  all  allegations  In  plaintiff's  petition. 
The  answer  then  proceeds  as  follows;  "(2) 
Defendant  admits  that  he  was  at  the  time 
of  the  flIUig  of  this  suit  in  the  possession  of, 
and  Is  now  occupying,  the  lands  and  premises 
described  In  plaintiff's  petition.  (3)  Defend- 
ant, for  another  and  further  answer  to  plain- 
tiff's petition,  states  that  on  the  20tb  day  of 
October,  1881,  he  was  the  owner  Id  fee  and 
In  possession  of  the  following  described  lands, 
lying  and  being  In  the  county  of  Callaway  and 
state  of  Missouri,  to  wit:  (4)  W.  %  of  lots  1 
and  2  of  the  northwest  quarter  of  sec.  4;  also 
the  northeast  quarter,  and  the  north  half 
nf  the  southeast  quarter,  and  the  southeast 
quarter  of  the  northeast  quarter,  and  the 
north  half  of  the  southeast  quarter  of  the 
southeast  quarter  of  the  northwest  quarter, 
of  sec.  5,— all  In  township  49  and  range  8. 
(5)  That  on  the  last-named  date  defendant 
made,  executed,  and  delivered  his  certain  ne- 
gotiable promissory  note  for  $3,500,  payable 
to  the  order  of  James  RlckeDbaugb,  due  and 
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payable  one  year  after  date,  and  bearing  in- 
terest from  date  at  the  rate  of  8  per  cent, 
compound;  that,  to  secure  the  paymeDi  of 
said  promissory  note,  defendaut  and  his  wife, 
Harriet  Stevens,  executed  aDd  delivered  their 
certain  deed  of  trust  of  even  date  with  aald 
note,  upon  all  the  real  estate  above  described, 
to  R.  A.  Crews,  as  trustee,  to  secure  said 
note.  Defendant  further  states  that  pay- 
ments were  made  on  said  promissory  note  by 
him,  and  said  note  was  kept  alive  and  con- 
tinued a  subslstiDg  obligation,  and  on  the 
24th  day  of  September,  18M,  there  was  due 
on  said  note,  including  pi-incipal  and  interest, 
about  the  sum  of  $5,800;  that  on  the  last-- 
named  date  def«idant  was  insolvent,  and  was 
indebted  to  John  Swon,  as  security  on  a  cer-' 
tain  note  held  by  said  Swon,  and  payable  to 
his  order,  for  the  sum  of  $340.66,  aDd  that 

on  the  day  of  August,  18&4,  one  James- 

DlUard  obtained  a  Judgment  against  this  de- 
fendant in  the  circuit  court  of  this  [Callaway] 
county  for  the  sum  of  $308.10,  and  that  said 
Judgment  was  unpaid  on  said  date.  Defend- 
ant avers  that  said  Swod  came  to  him,  and 
represented  to  and  told  this  defendant  that  he 
(Swod)  would  take  up  the  RIckenbaugh  note, 
and  deed  of  trust  securing  same,  and  pay  off 
the  Dillard  Judgment  named  above,  U  the  de- 
fendant would  execute  and  deliver  to  said 
Swon  bis  promissory  note  for  $756.21  (being 
the  amount  of  the  Dillard  judgment  and  costs,^ 
and  the  sum  of  defendant's  Indebtedness  to 
said  Swon,  as  mentioned  above),  and  secure 
the  payment  of  said  note  for  $753.21  by  a  sec- 
ond deed  of  trust  from  defendant  and  bis 
wife,  Harriet  Stevens,  upon  all  the  lands  and 
real  estate  heretofore  mentioned;  that  he 
(JobD  Swon)  would  exteud  the  time  for  the 
payment  of  the  note  for  $756.21,  and  the  deed 
of  trust  to  secure  the  same,  for  a  period  of 
five  years  from  the  24th  day  of  September, 
1894.  Defendant  states  that,  l)ellevlng  and 
relying  on  the  statements  and  representations 
of  the  said  John  Swon,  and  having  perfect 
faith  and  confidence  in  the  honor,  honesty, 
and  integrity  of  said  Swon,  and  believing  that 
if  said  Swon  bought  said  promissory  note 
from  said  RIckenbaugh,  and  the  Dillard  Judg- 
ment, and  if  the  indebtedness  from  defendant 
to  the  said  Swon  was  secured  by  a  second 
deed,  of  trust  from  defendant  and  .his  wife 
upoD  all  the  above-described  lands,  the  time 
for  paying  off  said  RIckenbaugh  promissory 
note,  and  the  note  for  $756.21,  so  given,  would 
be  extended  for  a  period  of  five  years  from  the 
said  24th  day  of  September,  1894,  and  that 
said  lands  would  not  be  sold  under  said  deeds 
of  trust,  or  either  of  them,  for  a  period  of 
five  years  from  the  24th  day  of  September, 
1894;  that  defendant,  relying  on  said  state- 
ments and  promises  made  by  the  said  Swon, 
and  the  fact  that  said  Swon  did  take  up  the 
RIckenbaugh  note  and  did  pay  off  the  Dillard 
Judgment,  was  induced  by  said  statements, 
acts,. and  repre.<^ntatIons  of  said  John  Swon 
to  execute  and  deliver  his  promissory  note  for 
$766.21  on  the  24th  day  of  September.  1894. 
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dae  five  years  after  date,  and  payable  to  the 
said  John  Swon  or  bis  order,  and  did  on  the 
same  day  secure  said  note  by  executing  and 
delivering  a  second  deed  of  trust  from  de- 
fendant and  his  wife,  HarHet  Stevens,  upon 
all  the  lands  as  described  as  aforesaid.  (6) 
Defendant  further  avers  that  said  John  Swon, 
after  having  the  Indebtedness  from  defendant 
to  himself  well  secured  as  aforesaid,  In  utter 
disregard  of  his  promises  and  representations 
to  defendant,  and  In  fraud  of  defendant's 
rights,  did  cause  said  lands  of  defendant  to 
be  advertised  and  sold  on  the  20tb  day  of 
February,  1896,  under  the  deed  of  trust  made 
'to  secure  the  said  Rlckeubaugb  note;  that 
,at  said  sale  plaintifT  bought  the  lands  de- 
Mcribed  In  his  petition,  and  received  the 
trustee's  deed  fw  the  same.  Defendant  fur- 
ther states  that  Just  prior  to  the  sale,  and 
while  said  lands  were  advertised  by  the 
trustee,  he  Informed  this  plaintiff  of  the  con- 
tract and  agreement  aforesaid  made  by  and 
between  himself  and  the  said  John  Swon,  as 
set  out  above;  that  he  further  Informed  said 
plaintiff  that  be  did  and  would  object  to  the 
sale  of  said  lands,  for  the  reason  that  such 
sole  would  be  a  violation  of  the  contract  and 
agreement  with  himself  and  the  said  John 
Swon.  (7)  Defendant  avers  that  said  sale 
wBfl  and  la  void;  that,  at  the  time  of  the 
sale  of  said  lands  by  the  trustee  aforesaid,  no 
part  of  the  said  Blckenbangh  note,  or  the  In- 
terest thereon,  was  due  and  unpaid;  that  the 
defraidant  stated  publicly,  and  In  the  presence 
of  plaintiff,  at  the  time  and  place  of  the  sale 
of  the  lands,  that  no  part  of  the  note  or  the 
interest  thereon  was  due  and  unpaid,  for 
which  said  lands  were  about  to  be  sold,  and 
that  any  party  buying  said  lands  would  buy 
the  same  subject  to  defendant's  rights. 
Ddlendant  avers  that,  by  reason  of  the  tempo- 
rary Injunction  heretofore  granted  by  this 
court  In  this  cause  on  the  application  of  plain- 
tiff, wherein  this  defendant  has  been  and  la 
restrained  and  prevented  from  cultlvathig  a 
large  part  of  his  said  lands,  which  lands  he 
-would  have  cultivated  this  season  had  he  not 
l>een  restrained  and  prevented  as  aforesaid, 
be  is  damaged  In  the  sum  of  9500.  (I»  Where- 
fore defendant  asks  that  the  sale  of  the  lands 
aforesaid  to  the  idalntlff  be  set  aside,  and  the 
deed  executed  as  atoiesaid  by  the  said  B.  A. 
crews,  as  trustee,  to  plaintiff,  be  canceled 
and  for  naught  held,  and  that  the  temporary 
injunction  heretofore  granted  by  this  court  In 
tbia  cause  be  dissolved,  and  that  the  defend- 
ant  recover  of  plaintiff  the  sum  of  fSOO  tar 
his  damages,  and  that  the  defendant  be  al- 
lowed a  reasonable  attorney's  fee,  and  for  all 
such  and  further  orders  as  to  the  court  may 
seem  proper  Is  the  premises,  and  for  his 
costs."  On  motion  of  plaintiff,  all  of  that 
part  of  defendant's  answer  c<vled  herein  was 
stricken  out,  and  defendant  saved  his  excep- 
tions. There  was  Judgment  for  plaintiff  for 
IHWsesslon  of  the  land-  and  $120  damages. 
The  monthly  value  of  the  premises  was  fixed 
at  $40  per  month.   Defendant  appealed. 


I     It  appears  t^at,  In  ISSI,  defendant,  A.  S. 
j  Stevens,  borrowed  from  one  James  Rlckeu- 
'  baugh  $3,500,  for  which  be  executed  to  Bick- 
I  enbaugh  his  promissory  note,  payable  one 
year  after  Its  date,  and  to  secure  its  pay- 
I  ment  he  gave  a  deed  of  trust  to  one  B.  A. 
I  Crews,  trustee  for  Blckenbaugh,  on  atwut 
400  acres  of  land,  including  that  which  is 
involved  in  this  litigation.   On  the  24th  day 
of  September,  18E>4,  the  note  and  deed  o( 
I  trust  were  assigned  by  Blckenbaugh  to  one 
John  Swon,  at  whose  request  ail  of  the  land 
was  sold  by  the  trustee  named  in  said  deed. 
'  viz.  R.  B.  Crews,  on  the  20th  day  of  Febm 
I  ary,  1895,  after  being  duly  advertised  by 
{  lilm,  and  at  which  said  sale  plaintiff  becamv 
the  purchaser  of  the  land  involved  in  this  suit, 
and  on  the  23d  day  of  February,  1895,  said 
trustee  executed  and  delivered  to  him  a  deed 
therefor,  conveying  all  the  title  of  said  de- 
fendant, Stevens,  therein  to  him.    The  case 
was  tried  by  the  court  without  the  aid  of  a 
Jury.   No  declarations  of  law  were  asked  or 
given. 

At  the  time  of  plaintiff's  purchase  of  the 
land  In  question  at  the  trustee's  sale  he  had 
notice  of  the  alleged  agreement  between 
Swon  and  defendant,  by  which  Swon  agreed 
to  take  up  the  Blckenbaugh  note  and  deetl 
of  trust  on  the  land,  and  extend  the  iJmf 
of  the  payment  of  the  note  and  deed  of  trust 
for  five  years  from  the  34th  day  of  Septem- 
ber, 1894,  and  pay  off  the  Judgment  in  favor 
of  Dlllard  against  defendant.  If  defendant 
would  execute  to  him  a  second  deed  of  trust 
on  the  land  to  secure  the  amount  of  the  Dfl- 
lard  Judgment  and  what  defendant  owed 
him  besides,  the  second  deed  of  trust  to  alsu 
run  for  five  years  from  September  24,  18&4. 
^e  answer  alleged  that  Stevens  complie«l 
with  the  terms  of  tiie  contract  on  bis  part 
but  that  Swon  disregarded  It,  and  had  thi> 
land  sold  under  the  deed  of  trust  by  the 
trustee  therein  named,  at  which  sale  plain- 
tiff became  the  ptu-chaser;  so  that  If  the 
contract  was  binding  as  between  the  parties 
thereto,  and  would  have  been  available  as  a 
defense  to  the  note  In  a  suit  upon  it  by  Swon. 
the  same  defense  could  be  successfully  in- 
terposed as  a  defense  to  this  suit  Whether 
or  not  such  an  agreement  can  be  Interposed 
as  a  defense  In  a  suit  npon  a  note  brought 
before  the  expiration  of  the  time  agreed  up- 
on for  the  extension,  or  the  remedy  of  ttie 
payor  for  the  violation  of  such  an  agreement 
is  an  action  for  damages,  the  authorities  are 
In  great  conflict. 

The  question  of  paramount  importance  in- 
volved In  this  case  Is  with  respect  to  the 
action  of  the  trial  court  In  striking  out,  npon 
motion  of  plaintiff,  that  part  of  defendant's 
answer  which  Interposed  an  equlteble  de- 
fense to  plaintiff's  cause  of  action.  The 
equlteble  defense  was  not  inconsistent  with 
the  general  denial  contained  In  the  first  para- 
graph of  the  answer,  and  the  action  of  the 
court  In  striking  It  out  cannot  be  Justified 
upon  that  ground.   Ledbetter  v.  Ledbetter. 
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SS  Mo.  60;  Crowder  t.  Searcy,  103  Mo.  97, 
15  8.  W.  846.  It  ts  held  In  gome  of  the  states 
that  &n  agreement  to  extend  the  time  of  the 
payment  of  a  debtor  for  a  limited  time, 
though  fonnded  npon  a  valuable  considera- 
tion, Is,  In  effect,  an  agreement  not  to  sue 
within  that  time,  and  cannot  be  pleaded  in 
bar  of  an  action  brought  within  the  time; 
that  the  only  remedy,  under  such  clrcnmstances, 
Is  an  action  for  damages  for  breach  of  the 
contract  Vogel  v.  Harris,  112  Ind.  494,  14 
■N.  E.  386;  Williams  v.  Scott,  83  Ind.  405; 
Mills  T.  Todd,  Id.  25.  But  the  rule  In  this 
state  and  the  decided  weigbt  of  authority 
seem  to  be  that  an  agreement  made  after 
the  note  becomes  due,  for  its  extension  to 
A  definite  time,  when  supported  by  a  raln- 
able  consideration,  as  In  this  case,  and  Is 
otherwise  valid,  though  verbal,  may  be  In- 
terposed  as  a  bar  to  an  action  on  the  note  or 
mortgage,  brought  within  that  time.  In  or- 
der to  the  discharge  of  a  snrety  upon  a  note 
upon  the  ground  of  an  agreement  for  the 
extension  of  time  for  Its  payment  by  the 
holder  wftbont  the  sureties'  consent,  the 
agreement  must  be  a  valid  one,  for  a  definite 
time,  supported  by  a  valuable  consideration, 
— BQCb  ac  agreement  as  would  be  a  bar  to  an 
action  on  the  note  brongbt  before  the  ex- 
piration of  the  time  agreed  npon.  Thus  It  1b 
said  In  KiDcald  v.  Tates,  68  Mo.  47:  "If  the 
•creditor  enters  into  any  binding  contract 
the  effect  of  which  will  be  to  give  further 
time  to  the  principal  debtor,  wlthont  the  con- 
sent of  the  surety,  the  surety  will  be  dis- 
charged." Stinwell  T.  Aaron,  68  Mo.  639; 
Insnrance  Co.  v.  Hauck,  71  Mo.  465;  Nelson 
T.  Brown  (Mo.  Sop.)  41  S.  W.  960. 

It  logically  follows  from  these  observa- 
tions that  a  valid  contract  for  the  extension 
of  the  time  for  the  payment  of  a  no(e  be- 
yond the  time  specified  by  It  for  Its  payment 
may  be  pleaded  In  bar  to  an  acUon  upon  the 
note  brought  within  that  time;  otherwise 
■fluch  an  extension  would  not  release  the 
surety.  A  promissory  note,  like  other  chat- 
tels, may,  by  subsequent  agreement  by  parol, 
tie  the  subject-matter  of  contract;  but  any 
«ad  all  contracts  with  respect  thereto.  In  or^ 
der  to  be  binding,  must  be  supjwrted  by  an 
Indep&adent  consideration.  1  Daniel,  Neg. 
Inst  I  157;  Brown  v.  Bowen.  90  Mo.  184. 
^  S.  W.  398;  Heaton  T.  Myers,  4  Colo.  68; 
Tompkins  t.  Tompkins,  21  N.  J.  Eq.  338;  In 
re  Betts.  4  DHL  08,  Fed.  Gas.  No.  1,371;  4 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  164;  Solomon 
v.  Jones,  3  Brev.  64;  Reynolds  v.  Barnard.  86 
IlL  App.  218;  Grace  v.  Lynch.  80  Wis.  166, 
40  N.  W.  761;  Bailey  t.  Adams.  10  N.  H. 
162;  Fowler  v.  Brooks,  18  N.  H.  240;  Mc- 
Comb  V.  KIttrldge,  14  Ohio,  34a  In  Goodall 
V.  Boardman,  63  Yt  K2,  the  mortgagee 
agreed  In  writing  that  the  mortgagor  could 
have  until  a  certain  time  to  pay  the  mort- 
gage debt  on  condition,  If  he  failed  to  pay 
at  the  time  agreed  upon,  that  he  should  deed 
the  land  covered  by  the  mortgage  to  the 
mortgagee^    This  agreement  was  extended 


by  parol,  and  suit  was  brought  to  foreclose 
the  mortgage  before  the  expiration  of  the  ex- 
tended time,  and  It  was  held  that  the  suit 
was  prematurely  brought,  and  should  be 
dismissed.  See,  also,  2  Jones,  Mortg.  (4th 
Ed.)  §§  1190,  1101.  The  facts  stated  in  the 
answer  showed  that  there  was  a  valid 
agreement  between  defendant  and  Swon,  by 
which  Swon  was  to  take  up  the  Rlcken- 
baugh  note  and  deed  of  trust  and  to  ex- 
tend the  payment  thereof  for  five  years  from 
the  24th  day  of  September,  1894,  which  was 
executed  by  defendant  on  his  part,  and  that 
plaintiff  knew  of  the  existence  of  that  con- 
tract at  the  time  be  purchased  the  land  at 
the  trustee's  sale  under  the  deed  of  trust  To 
permit  plaintiff  to  prosecute  this  suit  under 
the  circumstances,  would  be  inequitable,  un- 
just, and  against  conscience  and  good  faith. 
If  the  fiftcts  were  as  allied  In  the  answer, 
this  suit  was  prematurely  brought  It  fol- 
lows that  error  was  not  only  committed  In 
sustaining  the  motion  to  strike  out  the  an- 
swer, but  lUso  In  the  rejection  of  evidence 
offered  by  defendant  to  sustain  that  theory 
of  the  case.  We  therefore  reverse  the  Judg- 
ment and  remand  the  cause. 

GANTT,  P,  J.,  and  SHERWOOD,  J.,  con- 
cur. 


ST.  LOUIS.  O.  H.  &  C.  RY.  CO.  v.  FOWLER 
et  a). 

(Supreme  Oourt  of  Miasoori,  Division  No.  1. 
Jan.  18,  1898.) 

Buineut  Domaih— Tbhakth  in  Coucoh— Riobt 
or  Wat  — Eftbot  of  Htifolatioh  as  to  Dam- 
AOBS— EviDBSOB— Fsoor  or  Talub— Dahaoks— 
Spboiai.  Brnevits— Ikstbuotions— Btarb  Ubci- 
SI8— Iktbrbst. 

1.  In  a  proceeding  to  condemn  a  railroad  right 
of  way  over  land  held  by  two  persona  as  tenants 
in  common,  who  at  the  trial  stipulated  with 
plaintiff  that  one-half  of  the  total  damages 
should  be  allowed  to  each,  an  assessment  list 
made  by  one  of  the  defendants  is  admissible  In 
evidence  as  to  the  value  of  the  land. 

2.  Where  a  witness,  testifying  to  the  value  of 
land,  based  his  knowledge  on  four  or  five  sales 
made  by  him  for  the  owner  in  the  year  1886  or 
1887,  three  deeds  made  in  1887  by  the  owner 
showing  the  consideTstion  in  each  mnch  less 
than  that  stated  by  the  witness  are  admissiUe 
in  rebuttal. 

3.  The  value  of  residence  or  business  lots 
on  ImproTed  streets  is  not  admissible  to  prove 
the  value  of  a  tract  of  unimproved  land. 

4.  In  assessing  damages  to  the  remaining  land 
which  is  suitable  for  manufacturing  purposes, 
the  switchine  facilities  required  by  statute  to 
be  maintained  are  properly  considered  as  a  ben- 
efit in  enhancing  the  value  of  the  land. 

5.  The  damages  and  benefits  to  the  remaining 
land  after  an  appropriation  of  a  railroad  right 
of  way  should  be  estimated  according  to  the 
condition  of  things  and  the  rights  of  the  par- 
ties as  they  exist  at  the  trial. 

6.1116  switching  privileges  referred  to  in 
Rev.  St  i  2623,  providing  that  the  owner  of 
land  near  or-within  a  reasonable  distance  of  a 
railroad,  who  establishes  an  industry  thereon, 
when  his  business  justifies  It,  has  the  right 
to  have  the  railroad  company  provide  switch 
connections,  are  special  twDefits  to  the  land  af- 
fected thereby,  and  are  not  common  to  the  com- 
mnniQr  in  grneraL 
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7.  Ad  instruction  which  leaves  the  jury,  ]□  as- 
ticssiufc  danint^a  caused  by  the  npproprintion 
of  a  right  of  way  to  the  remaining  land,  to  take 
into  consideration  the  benefit!  to  the  land  on 
account  of  the  constraction  and  operation  of 
the  road,  is  not  erroneous,  where  other  instruc- 
tions are  e'^en  distinctly  charging  that  no  de- 
duction should  be  made  on  account  of  general 
benefits. 

8.  In  order  to  gire  a  decision  aa  to  the  con- 
struction of  a  statute  the  force  of  stare  decisis, 
the  conatmction  shonld  be  directly  inrolred  in 
the  case  decided. 

9.  Where  a  railroad  i>ay8  into  court  the 
amount  awarded  by  commissioners  for  the  land 
appropriated,  a  aubseqnent  assessmeDt  of  dam- 
ages by  a  iniy  should  not  luelnde  intereat  on 
the  amount  so  deposited. 

10.  An  Instruction  that  the  jury  was  not  bound 
Ijy  the  testimony  of  witnesses  concerning  the 
value  of  the  land  and  the  actual  damages  there- 
to, but  that  they  mii^t  apply  their  own  Judg- 
ment and  kDOwledf^  as  to  such  valuea  and 
dauutges  in  connection  with  the  testimony  of- 
fered, ia  not  erroneouB. 

Appeal  from  St.  Lovla  circuit  court. 

Actton  by  the  St.  Louis,  Oafc  Hill  &  Caron- 
delet  Railway  Co.  against  Lncy  A.  £\>wler 
and  others  to  condemn  a  right  of  way. 
From  the  assessment  of  defendants'  dam- 
ages by  a  Jury,  they  appeal.  Affirmed. 

This  is  a  proceeding  by  the  plaintiff,  a 
railway  company,  to  condemn,  for  right  of 
wjiy,  a  strip  of  Utnd  tlirough  a  24-acre  tract 
l)eloaglng  to  defendants,  situate  within  the 
limits  of  St  Louis.  The  proceedings  were 
commenced  In  18S0.  Commissioners  were 
appointed,  who  awarded  to  defendants  $2,- 
r>80  damages.  On  exceptions  thereto  filed  fn 
the  circuit  court,  a  trial  by  Jury  was  had, 
and  the  damages  were  assessed  at  $11,- 
511.20.  On  appeal  to  this  court  the  Judg- 
ment was  reversed.  On  a  retrial  by  a  Jury 
the  damages  were  assessed  at  $8360,  and 
defendants  appeal. 

During  the  trial  the  following  stipulation 
was  made  by  the  parties:  "It  Is  agreed  that 
at  the  date  of  the  institution  of  this  suit,  as 
well  as  on  November  22,  1886.  the  property 
of  the  present  defendants  now  In  question 
was  owned  by  the  original  defendants.  Isaac 
L,  Rothan  and  Rona  Ooldsmlth.  as  tenants 
in  common,  share  and  share  alike;  that  Is 
to  say,  that  said  Isaac  L.  Rothan  and  Rosa 
Goldsmith  each  owned  an  undivided  one- 
h;Uf  of  said  proiKTty.  It  Is  further  agreed 
that  one  half  of  the  total  damages  to  said 
land  shall  be  assessed  In  favor  of  said  Isaac 
L.  Rothan,  and  the  other  half  in  favor  of 
Adolph  Loth,  executor  of  Rosa  Goldsmith." 
Kvldence  was  offered  by  defendants  tending 
to  prove  the  damages  sustained,  and  by 
plaintiff  tending  to  prove  that  the  remainder 
of  the  tract  would  be  specially  benefited 
by  the  railroad.  Exceptions  were  saved  to 
the  admission  and  rejection  of  evidence,  and 
to  the  giving  and  refusing  of  Instructions. 
The  questions  for  decision  will  be  stated  in 
the  i^lnlon. 

Davtd  Goldsmith,  for  appellants.  Martin 
L.  Clardy  and  ^nry  G.  Herbel,  for  re- 
spondent. 


MACFARLANE,  J.  (after  suting  the  facta). 
1.  It  is  first  Insisted  that  the  court  com- 
mitted error  In  permitting  plaintiff  to  Intro- 
duce In  evidence  an  assessment  list  made 
by  defendant  Rothan  on  July  11,  1887.  In 
which  he  values  the  land  at  $10,000.  It 
appears  that  the  court  admitted  the  evidence 
as  an  admission  of  Rothan,  and  as  affecting 
his  Interest  alone.  Counsel  for  the  other  de- 
fendant does  not  controvert  the  well-recog- 
nlzed  rule  of  evidence  that  admissions  and 
declarations  of  a  party,  made  against  his 
buterest,  may  be  given  In  evidence  against 
him,  and  agrees  that.  If  Rothan  was  the  sole 
defendant,  there  would  have  been  no  error 
in  the  admission  of  the  evidence;  bnt  It  is 
argued  that  the  admission  of  one  tenant  in 
common  Is  not  receivable  aa  evidence  against 
his  co-tenant,  though  both  are  parties  to 
the  same  suit,  and  the  evidence,  when  ad- 
mitted, necessarily  affected  the  rights  of  the 
other  defendant,  for  the  reason  Oiat  the 
parties  had  stipulated  that  the  Jury  shonld 
assess  the  same  amount  of  damages  to  each 
of  the  co-tenants.  We  do  not  consider  It 
necessary  to  determine  the  qneatitm  whether 
the  admissions  of  Rothan  were  receivable 
as  evidence  against  fals  co-tenant.  There 
can  be  no  doubt  that  they  were  competent 
as  evidence  against  the  party  making  them, 
and  we  do  not  think  such  effect  shonld  be 
given  to  the  stipulation  as  would  prevent 
the  introduction  of  any  evidence,  tending 
to  reduce  the  damage  of  either  party,  which 
would  be  otherwise  competent  Without  the 
stipulation,  the  evidence  was  admissible 
against  Rothan.  When  the  defendants 
agreed  that  the  dami^  to  each  of  them 
shonld  be  the  same,  they  agreed.  In  effect, 
that  the  jiUT  should  dlsr^ard  the  respective 
Interests  of  the  parties,  and  find  the  damage 
done  to  the  land,  and  divide  It  between  the 
defendants,  thereby  making  the  rights  of  the 
co-tenants  Joint,  and,  for  the  purposes  of 
the  suit,  InseparalHe.  It  la  well-settled  law, 
at  least  in  this  ,  state,  that  If  parties  prove 
a  Joint  interest  in  the  matter  in  suit,  whether 
as  plaintiffs  or  defendants,  an  admission 
by  <Mie  IB,  In  general,  evidence  against  an. 
Armstrong  v.  Farrar,  8  Mo.  020:  Hurst  v. 
Robinson,  13  Mo.  83.  The  legal  ^ect  of  the 
stipulation  is  that  each  party  waived  all 
objection  to  evidence  which  was  admissible 
against  the  other.  Ths  parties  placed  them- 
selves In  the  position  of  Joint  ownov  in 
respect  to  the  damages  to  be  assessed,  and, 
on  the  trial,  should  not  be  permitted  to  shift 
their  position,  and  claim  as  tenants  In  com- 
mon. In  order  to  prevent  the  IntrodnctloD 
of  evidence  which  would  be  competent  If 
thb  ownership  was  Joint.  We  do  not  think 
defendants  can  complain,  though  the  admis- 
sions of  Rothan,  In  the  absence  of  the 
stipulation,  would  not  have  been  admissible 
against  the  other  defendant 

2.  The  testimony  of  a  witness  taken  on  a 
former  trial  was  read  In  evidence  by  defend- 
ants.  Ue  testified  to  the  value  of  the  land. 
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and  based  bli  estimate  largely  upon  sales 
made  by  blm  as  agent  for  one  August  Stein, 
An  1886  and  1887,  of  lots  In  Falrmount  addi- 
tion. Hie  witness  was  not  present  at  the 
trial.  In  rebuttal,  plaintiff  read  In  evidence 
three  deeds  made  by  August  Stein,  In  1S87, 
to  lots  In  said  addition,  by  which  It  ap- 
peared that  the  consideration  was  much  less 
than  that  given  from  memory  by  the  wit- 
ness. Defendants  complain  of  the  admission 
of  these  deeds,  upon  the  ground  that  they 
were  not  properly  Identified  as  the  consum* 
matlon  of  the  sales  to  which  the  witness  re- 
ferred. There  Is  no  doubt  that  the  plaintiff 
had  the  right  to  prove  that  the  consideration 
for  the  sales  of  land  upon  which  the  witness 
tesed  his  estimate  of  the  value  was  less  than 
lliat  testified  to  by  him.  It  would  tend  to 
feoipeach  his  estimate  of  value,  as  well  as 
te  contradict  his  testimony.  Plalnticr  makes 
«•  claim  that  the  deeds  were  admissible  for 
any  other  purpose.  The  question,  then.  Is, 
was  a  sufficient  foundation  laid  for  admls- 
«don  of  this  Impeaching  testimony?  The 
witness  testified  that  the  sales  of  lots  In 
Falrmount  addition  were  made  by  August 
Stein,  In  1886  and  1887.  The  deed  shows  the 
•onveyauce  of  lots  In  the  same  addition  by 
August  Stein  in  the  year  1887.  The  witness 
■could  not  state  the  names  of  the  vendees,  but 
gave  it  as  his  recollection  that  four  or  five 
sales  were  made  by  Stein.  It  seems  to  us 
that  a  foundation  for  the  admission  of  the 
deeds  could  not,  In  the  circumstances,  have 
been  more  completely  laid.  If  five  sales 
were  made  by  Stein,  three  of  them  must 
have  been  executed  by  the  deeds  offered  in 
■evidence.  The  vendor  and  grantor  were  the 
same;  the  land  was  In  the  same  addition; 
and  the  deeds  were  made  within  the  time 
specified  by  the  witness.  We  think  it  suffi- 
ciently appears  that  the  sales  referred  to  by 
the  witness  were  the  same  as  those  evi- 
denced by  the  deeds.  The  deeds  were  ad- 
missible to  show  the  probative  value  of  the 
opinion  of  the  witness  as  well  as  to  contra- 
■dlct  him. 

3.  A  witness  called  by  plaintiff  testified  to 
-the  value  of  defendants'  land,  and  to  the 
damages  thereto  caused  by  the  location  of 
the  road  across  it  His  estimate  of  the 
Talne  was  based  upon  sales  of  two  similar 
tracts  of  land  near  ny.  It  was  shown  that 
•one  of  these  tracts  had  been  platted  Into  lots, 
blocks,  and  streets;  that  the  streets  had  been 
graded,  sidewalks  laid,  sewers  constructed, 
trees  planted,  and  other  Improvements  made. 
On  cross-examination  the  witness  was  asked 
by  defendants'  counsel  whether  some  of 
these  lots  had  not  sold  for  as  much  as  $25 
-per  front  foot  This  evidence  was  excluded 
l3y  the  court  on  objection  of  counsel  for  the 
plaintiff.  We  think  the  learned  circuit  Judge 
ruled  correctly.  Evidence  of  sales  of  other 
land,  to  be  admissible,  should  be  confined  to 
sales  of  property  similar  In  character.  Rail- 
way Co.  V.  Clark,  121  Mo.  185,  25  S.  W.  192, 
-006.    Sales  of  small  residence  or  business 


lots  on  Improved  streets  would  give  the  Jury 
no  assistance  in  estimating  the  value  of  a 
tract  of  24  acres  of  unimproved  land. 

4.  By  the  first  Instruction  given  at  request 
of  plaintiff,  the  Jury  were  told  that  if  the 
remaining  parts  of  the  tract  were  suitable 
for  manufacturing  purposes,  and  their  value 
was  enhanced  by  reason  of  "switching  fa- 
cilities or  otherwise,  to  an  extent  equal  to  or 
beyond  the  amount  they  were  damaged  for 
subdivision  into  residence  purposes,"  then 
their  verdict  would  "be  limited  to  the  value, 
on  the  22d  day  of  November,  1886,  of  the 
strip  of  land  actually  appropriated  by  the 
plaintiff  for  Its  right  of  way."  In  his  objec- 
tion to  this  instruction,  counsel  Insists  that 
there  was  no  evidence  of  any  obligation  on 
the  part  of  the  railroad  company  to  allow  to 
the  owners  of  the  remaining  land  the  right 
to  connect  switch  tracks  to  Its  railroad,  or 
to  give  such  owners  switching  facilities, 
and  for  that  reason'  the  Instruction  Is  er- 
roneous. On  the  trial,  defendants  Insisted 
that  the  remaining  parts  of  the  land  would 
be  greatly  damaged  for  residence  purposes, 
and  plaintiff  insisted  ttiat,  while  that  might 
be  so,  the  facilities  for  transportation  af- 
forded by  the  railroad  increased  its  value 
for  manufacturing  purposes,  and  this  would 
result  In  part  as  the  effect  of  facilities  for 
running  switch  tracks  into  the  road  without 
being  required  to  cross  public  streets.  Much 
of  the  evidence  on  the  trial  was  directed 
to  these  questions.  There  was  no  evidence 
of  an  offer  or  agreement  by  plaintiff  to  per- 
mit or  provide  switch  connections  with  Its 
track.  The  question,  then,  is  whether 
"switching  facilities,"  as  used  In  the  evi- 
dence and  instructions.  Is  a  matter  of  spe- 
cial benefit  which  should  have  been  consid- 
ered by  the  Jury  In  reduction  of  the  damage 
■to  the  land  remaining  after  the  appropria- 
tion. The  following  instruction  for  esti- 
mating the  damages  of  a  landowner  in  con- 
demnation proceedings  has  received  the  'ap- 
proval of  this  court  In  a  number  of  cases, 
aud  Is  the  rule  generally  adopted  in  other 
Jurisdictions:  "In  estimating  the  damages 
to  the  land,  the  Jury  will  consider  the  quan- 
tity and  value  of  the  land  taken  by  the  rail- 
way company  for  right  of  way  and  the 
damage  to  the  whole  tract  by  reason  of  the 
road  running  through  it  and  deduct  from 
these  amounts  the  benefits,  If  any,  peculiar 
to  said  tract  of  land  arising  from  running 
the  road  through  the  same.  And  by  peculiar 
benefit  to  the  land  Is  meant  such  benefits  as 
that  land  derives  from  the  location  of  the 
road  through  It  as  are  not  common  to  the 
other  land  In  the  same  neighborhood."  Rail- 
road Co.  V.  Ridge,  57  Mo.  601;  Lee  v.  Rail- 
road Co.,  63  Mo.  179;  Railway  Co.  v.  Waldo. 
70  Mo.  630;  Hickman  v.  Kansas  City,  120 
Mo.  121.  25  S.  W.  225,  and  cases  cited.  It  Is 
also  held  that  the  appropriation  Is  complete 
when  the  damages  assessed  by  the  commis- 
sioner have  been  paid  to  the  landowner,  or 
Into  court  for  him,  and  the  condemning  com- 
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pany  has  taken  possession  of  the  land.  The 
value  of  the  land  la  to  be  eattmated  as  of 
the  date  of  the  appropriation.  The  proceed- 
ings subsequent  to  the  appropriation  are  for 
ascertaining  the  damages  sustained  in  con- 
Hequence  of  the  "establishment,  erection, 
and  maintenance  of  the  railroad."  Railway 
Co.  T.  Clark.  121  Mo.  195,  25  S.  W.  192,  906; 
Rer.  SL  1889,  H  2734,  2738.  In  the  case 
cited,  It  was  held,  further,  that  the  damages 
to  the  land  remaining,  after  the  appropria- 
tion, .should  be  estimated  In  view  of  the 
plans  the  railroad  company  had  adopted  In 
the  construction  of  Its  road  and  the  condi- 
tion In  which  the  remaining  land  was  left 
Theee  estimates  of  damages,  if  the  road  has 
been  constructed  and  put  In  operation, 
should  be  made  on  the  basis  of  the  condition 
of  the  remaining  land  at  the  date  of  the 
trial.  Applying  these  principles.  It  was  held 
that  a  railway  company.  In  a  proceeding  for 
the  assessment  of  damages,  conducted  after 
the  appropriation,  may  at  the  trial,  and  for 
tlie  purpose  of  reducing  the  damages,  agree 
to  construct  open  crossings  to  aid  the  owner 
to  use,  as  one  tract,  the  land  remaining  on 
either  side  of  the  road. 

The  tract  of  land  In  question  In  this  cose 
lies  contiguous  to  a  great  manufacturing 
city.  The  raUroad  is  but  a  few  miles  In 
length,  and  was  intended  to  secure  business 
from  the  suburbs  of  the  city.  The  tract  was 
so  near  to  the  city  as  to  be  Taluable  for  resi- 
dence and  manufacturing  purposes.  Facili- 
ties for  transportation  are  essential  to  suc- 
cessful manufacturing  enterprises,  and  It 
is  cTldent  that  land  suitable  for  such  pur- 
poses might  be  greatly  enhanced  In  value 
on  account  of  such  facilities.  At  the  time 
the  land  was  appropriated  and  the  railroad 
was  built,  the  company  was  under  no  spe- 
cial obligation  to  grant  to  the  owners  of  laud 
contiguous  to  It  such  facilities  for  transpor- 
tation as  would  Induce  manufacturers  to 
establish  their  factories  upon  it  But  con- 
sidering the  purposes  for  which  the  road 
was  constructed,  the  locality  of  the  land, 
and  the  interests  of  the  company  from  a 
business  standpoint,  we  could  not  say  that 
in  estimating  the  benefits  to  the  land,  the 
Jury  should  not  consider  the  special  advan- 
tages for  transportation  the  road  would  af- 
ford to  the  owners  of  the  remaining  land. 
What  the  effect  on  the  value  of  the  land 
would  be  the  Jury  could  determine.  But 
after  the  appropriation  of  the  land,  and  be- 
fore the  trial,  an  act  of  the  general  assem- 
bly was  passed  and  approved,  which  is  now 
section  2623  of  the  Revised  Statutes.  The 
section  is  as  follows:  "Any  person  or  cor- 
poration owning  or  operating  any  coal,  lead, 
iron  or  zinc  mine,  or  other  ore,  or  any  saw 
mill  or  other  industry,  whenever  in  the  opin- 
ion of  the  railroad  commisHloners  the  amount 
of  business  is  sufficient  to  Justify  the  same, 
near  or  within  a  reasonable  distance  of  any 
railroad  track,  may,  at  their  or  its  expense, 
bnlld  end  keep  in  repair  a  swlteh  leading 


from  such  railroad  to  such  mine,  saw  mill 
or  other  Industry;  such  railroad  company 
shall  be  required  to  furnish  the  switch  stand 
and  frog  and  other  necessary  material  foi 
making  connection  with  its  track.  and.shaU 
make  such  connection,  the  party  owning 
such  mine,  saw  mill  or  other  Industry  to  pay 
the  actoal  cost  thereof;  and  if  any  railroad 
company,  after  demand  is  mode,  shall  refuse 
to  furnish  said  material  for  piiiiriTig  said 
connection  and  put  the  same  In  place,  or 
after  the  building  of  such  switch  shall  fall 
or  refuse  to  operate  the  same,  such  railroad 
company  falling  or  refusing  shall  forfeit  and 
pay  to  the  party  or  corporation  aggrieved 
the  sum  of  five  hundred  dollars  for  each 
and  every  such  olFense,  together  with  a  rea- 
sonable attorney's  fee,  to  be  recovered  by 
civU  action  in  any  court  of  competent  Juris- 
diction; and  every  day  of  such  refusal  on 
the  part  of  any  railroad  company  to  operate 
such  switch  aforesaid,  after  demand  Is  so 
made,  shall  be  deemed  a  separate  offense." 
At  the  time  of  the  trial,  under  the  provi- 
sions of  this  statute,  the  owner  of  the  re- 
maining laud,  who  should  establish  an  1»- 
dustry  thereon,  in  which  the  amount  of  busi- 
ness is  sufficient  to  Justify  the  same,  has  the 
right  to  switch  connections,  which  the  com- 
pany Is  bound  to  provide  and  operate.  The- 
duty  Imposed  upon  the  company  by  the  stat- 
ute is  as  obligatory  upon  it  as  a  personal 
covenant  to  furnish  such  facilities  would  be. 
Following  the  rule  adopted  in  the  Clark 
Case,  supra,  by  the  court  In  bank,  the  dam- 
ages and  benefits  to  the  remaining  tract 
should  be  estimated.  In  view  of  the  condi- 
tion In  which  the  land  is  left  the  manner  in 
which  the  road  is  to  be  used,  and  the  rights 
of  the  parties  as  they  exist  at  the  time  of 
the  trial.  The  same  rule  has  been  approved 
by  the  supreme  court  of  Illinois  in  Hayes 
V.  Railroad  Co.,  54  111.  375,  where  the  court 
say:  "It  is  claimed  that  evidence  In  regard 
to  the  location  of  the  depot  was  not  relevant, 
because  it  was.  not  determined  upon  at  the 
time  of  the  taking  of  the  defendants*  land, 
in  August  1S69,  and  that  only  the  state  or 
facts  then  existing  could  be  considered;  that 
is,  the  time  in  reference  to  which  the  value 
of  the  land  taken  is  to  be  estimated.  Bnt 
when  damages  and  benefits  come  to  be  esti- 
mated, by  reason  of  the  construction  and 
use  of  the  road,  the  manner  in  which  the 
road  is  to  be  constructed  and  used  is  Im- 
portant. The  location  of  a  depot  pertaloR 
to  Its  construction  and  use,  and  If  that  par- 
ticular, in  the  manner  of  the  construction 
and  use  of  the  road,  has  not  been  determined 
upon  until  the  trial,  we  think  It  may  then 
be  considered  upon  the  question  of  beneflts- 
and  damages."  See,  also.  Railroad  Co. 
Fletcher,  128  111.  626,  21  N.  B.  577;  Packard 
V.  Railroad  Co.,  54  N.  J.  Law.  553.  25  AU.  506; 
McGregor  v.  Qas  Co.  (Pa.  Sup.)  21  Atl.  13. 

5.  But  defendants  Insist  that  the  beneQts 
derived  from  switching  privileges  are  not 
peculiar  to  their  land,  bnt  are  common  to  an 
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land  located  on  or  near  tbe  line  of  tbe  road, 
and  therefore  should  not  hare  been  taken 
Into  account  for  the  purpose  of  showing  tbe 
real  Injury  done  to  the  residue  of  the  land. 
It  18  probably  true  that  lands  adjacent  to 
the  road,  which  are  not  touched  or  damaged 
by  the  railroad,  hare  the  same  advantage  of 
switching  facilities  as  1b  secured  to  the  resi- 
due of  the  land  of  defendants  after  a  por- 
tion has  been  appropriated.  Bat  we  do  not 
Think  that  circumstance  makes  the  benefits 
to  defendants'  land  general,  within  the 
meaning  of  the  law  which  excludes  general 
benefits  from  consideration  In  estimating 
the  damage.  A  general  benefit  is  an  advan- 
tage "conferred  by  the  public  work  upon  all 
property  within  range  of  Its  utility."  A  spe- 
cial benefit  is  "an  advantage  conferred  upon 
a  tract  by  reason  of  the  maintenance  of  a 
public  work  upon  It."  Rand.  Em.  Dom.  H 
269,  270.  As  defined  by  Lewis,  "general 
benefits  consist  of  an  Increase  of  the  value 
of  land  common  to  the  neighborhood  or  com- 
munity generally,  arising  from  the  supposed 
advantages  which  will  accrue  to  the  com- 
munity by  reason  of  the  work  or  improve- 
ment in  question."  Lewis,  Em.  Dom.  $  471. 
If  defendants'  land  receives  benefits,  by  rea- 
son of  switching  facilities,  greater  In  degree 
than  the  advantages  all  the  land  in  the  com- 
munity receives  from  the  construction  of 
the  road,  then  it  could  be  a  matter  of  no  im- 
portance that  other  land  which  receives  no 
damage  is  also  specially  benefited.  The  wid- 
ening of  a  street,  by  taking  land  from  one 
side  only,  benefits  the  property  on  the  other 
side,  though  tbe  owner  bears  no  part  of  the 
damage  caused  by  the  improvement;  yet  tbe 
owner  of  the  land  taken  may  be  charged 
with  tbe  special  benefits  to  his  remaining 
land.  Abbott  v.  Cottage  City,  143  Mass.  521, 
10  N.  B.  325;  Allen  v.  Charleston,  109  Mass. 
246.  Switching  privileges,  such  as  are  re- 
quired by  the  statute  to  be  provided,  are 
only  of  advantage  to  those  who  own  land 
"near  or  within  a  reasonable  distance  of  the 
railroad."  The  benefits  are  not  common  to 
all  the  land  in  tbe  community  generally,  but 
are  special  to  the  land  which  Is  so  situated 
that  they  can  be  used.  We  are  of  the  opin- 
ion, after  a  careful  reconsideration  of  the 
questions  Involved  In  the  criticised  instruc- 
tion, that  the  Jury  had  the  right,  in  making 
its  estimate  of  damage,  to  take  Into  consid- 
eration the  benefits  that  accrued  to  tbe  land 
on  account  of  switching  facilities,  required 
by  the  statute  to  be  provided,  and  that  the 
law  was  correctly  given  to  the  Jury. 

6.  Tbe  second  instruction  given  for  plaintiff 
told  tbe  Jury  that  "unless  they  find  from  the 
evidence  that  defendants  have  sustained  dam- 
ages by  reason  of  the  appropriation  of  a  part 
of  what  is  known  as  tbe  'Rothan  property,'  be- 
yond the  value  of  tbe  land  actually  taken  by 
the  railroad  compaay,  their  verdict  should  be 
for  the  value  of  tbe  property  so  taken,  as 
shown  by  the  evldoice,  and  no  more."  Appel- 
toati  complain  that  the  Instraction  authorizes 


a  comparison  of  tbe  value  of  the  land  before 
and  after  tbe  railroad  was  located  tbere<m,  and 
leaves  tbe  Jury  to  find  tbe  difference  In  such 
value  as  the  amount  of  damages  to  be  assessed, 
without  regard  to  the  general  appreciation  of 
the  value  in  common  with  other  lands  In  tbe 
community;  In  other  words,  that  it  leaves  tbe 
Jury,  in  estimating  the  damages,  to  take  into 
consideration  tbe  general  benefits  to  the  land 
on  account  of  tbe  construction  and  operation 
of  tbe  road.  The  instruction.  If  standing  alone, 
might  be  open  to  the  criticism  made  against  it; 
but  by  other  instructions  tbe  Jury  is  distinctly 
told  that  no  deductions  should  be  made  on  ac- 
count of  general  benefits.  On  the  question  of 
the  consideration  of  benMts,  tbe  court,  of  its 
own  motion,  gave  tliis  InBtruction:  "Tbe  Jury 
should  first  ascertain  and  assess  the  value  on 
November  22,  1886,  of  the  strip  of  land  taken 
by  the  plaintiff  for  its  right  of  way  through 
said  tract;  and  If  tbe  Jury  find  from  the  evi- 
dence that  the  value  of  the  remainder  of  said 
tract— that  is,  of  either  or  both  portions  of  said 
tract  on  either  side  of  said  railroad— was  on 
November  22,  1886,  diminished  by  tbe  location 
of  said  railroad  through  it,  thai  the  Jury  must. 
In  addition  to  tbe  aid  value  of  aald  right  of 
way,  further  allow  the  defendants  the  amount 
of  any  and  all  of  such  diminution  In  value. 
And  if  tbe  Jury  should  also  find  from  tbe  evi- 
dence that  there  were  peculiar  benefits  to  said 
land  by  reason  of  the  location  of  said  railroad 
through  it,  and  tliat  such  peculiar  benefits  en- 
hanced tbe  value  of  said  land  on  November  22, 
1886,  then  such  peculiar  benefits  must  be  de- 
ducted from  such  damages;  but  by  peculiar 
benefits  are  meant  only  such  benefits,  If  there 
were  any,  as  said  tract  derived  from  the  loca- 
tion of  said  railroad  through  it,  and  as  were 
not  common  to  other  lands  In  the  same  neigh- 
borhood which  do  not  lie  or  abut  on  said  rail- 
road; and  no  deduction  whatsoever  should  be 
made  for  any  benefits,  if  there  were  any,  which 
were  derived  from  said  location  of  said  raU- 
road,  not  only  by  said  tract  of  land,  but  also 
by  other  land  in  the  neighborhood  which  does 
not  lie  or  abut  upon  said  railroad."  With  these 
specific  instructions,  the  Jury  could  not  have 
been  misled  by  the  general  direction  contained 
In  tbe  one  criticised. 

7.  As  before  stated,  the  damages  were  as- 
sessed by  the  commissioners  at  $2,580.  This 
amount  was  paid  into  ccurt  for  the  landowners, 
and  the  railroad  company  at  once  took  pos- 
session of  the  land,  and  constructed  its  road 
upon  it.  Defendants  filed  exceptions  to  the 
award  of  the  commissioners,  and  on  a  trial  In 
court  the  Jury  assessed  the  damages  at  $11,- 
541.20,  and  Judgment  was  rendered  In  favor 
of  defendants  for  that  amount.  From  this 
Judgment^  plaintiff  appealed,  On  that  appeal 
the  court  held  that  defendants  bad  tbe  right  to 
withdraw  and  use  tbe  money  that  had  been 
paid  Into  court  for  them,  and,  as  a  consequence, 
the  company  should  not  thereafter  be  required 
to  pay  interest  on  that  amount  Railway  Co. 
V.  Fowler,  113  Mo.  473,  20  S.  W.  1069.  On  a 
retrial  of  this  case,  the  court  instructed  tilt 
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Jury  (In  respect  to  tbe  altowaaee  of  Interest) 
iQ  accordance  with  tbe  mling  of  the  court  on 
the  former  appeal.  It  had  been  prerlonsly 
held  this  court  that  the  provision  of  the 
statute  (section  2730)  requliing  that  the  amount 
of  damagca  awarded  by  tbe  commissioners 
should  be  paid  to  the  clerk  of  the  court  for  the 
landowner,  as  a  condition  to  be  performed  by 
the  condemning  company,  before  possession  of 
the  land  could  be  ta^n,  amtemplated  a  mere 
deposit  with  the  cleric,  "there  to  await  the 
final  determination  of  the  suit"  St.  Louis  & 
S.  F.  By.  Co.  T.  Evans  ft  Howard  Firebrick 
Co.,  85  Mo.  328.  This  construction  of  the  con- 
atltatlon  and  statute  remained  nndlstnrtied 
from  1884  until  the  former  decision  In  this  case 
In  1892.  It  appears  that  the  amount  awarded 
by  tbe  commissioners  hi  this  case  was  not  with- 
drawn by  the  defendants,  but  remained  on  de- 
port to  await  the  final  detennhiatlon  of  tbe 
proceeding.  Defendants  now  insist  that,  In 
falling  to  withdraw  the  deposit,  they  acted 
upon  the  construction  giroi  the  constitution  In 
the  Howard-ETuia  Case,  upon  which  they  had 
the  right  to  rely,  and  they  should  not  be  made 
to  BUtTer  the  loss  of  interest  on  the  deposits 
(to  which  they  would  hare  been  entitled)  by 
reason  of  the  subsequent  change  of  Judicial  con- 
Btructl<m.  The  force  of  the  argument  of  coun- 
sel must  be  conceded.  The  general  rule  un- 
doubtedly Is  ih&t  "a  Judicial  construction  of  a 
statute  becomes  a  part  of  It,  and.  as  to  rights 
whldi  accrue  afterw.irds,  it  should  be  adhered 
to  for  the  protection  of  those  rights.  To  de- 
vest th^  by  a  change  of  construction  Is  to 
legislate  retroactively."  Suth.  St  Const  1 810. 
The  true  rule  is  said  to  be  "to  give  a  change 
of  Judldal  constructltm  in  respect  to  a  statute 
the  same  opecatlon  ou  ctmtracts  and  exlsUng 
contract  rights  that  would  be  given  to  a  legls- 
lattve  antendment;  that  is  to  say,  make  it 
prospective,  bnt  not  retroactive."  Dougia?!  v. 
Pike  Co.,  101  V.  S.  677.  See,  also,  Farrlor  v. 
Security  Co.,  92  Ala.  178.  9  South.  532,  d 
cases  cited.  But  In. the  Howard-Evans 
the  statute  was  not  construed  In  respect  ttfrthe 
right  of  the  landowner  to  interest  on  the  mon- 
ey  paid  Into  court  That  auction  was  not  be- 
fore  the  court,  and  was  not  directly  passed  up- 
on.  The  only  question  really  Involved  and  de- 
cided was  whether  or  not  an  appeal,  by  the 
condemning  company,  operated  as  a  superse- 
deas to  prevent  the  payment  to  the  landowner 
of,  -Uie  money  deposited  in  court.  We  do  not 
think  the  rule  above  stated  in  respect  to  the 
effect  of  a  judicial  construction  of  a  statute, 
upon  righto  acquired  under  It,  should  be  applied 
to  constructions  that  can,  at  most  be  Implied 
from  something  that  was  actually  decided.  In 
order  to  give  eflTect  to  the  rule,  the  construc- 
tion of  the  statute  should  have  been  directly  in- 
volved In  the  case  decided.  "The  maxim  of 
store  decisis  applies  only  to  decisions  on  points 
arising  and  decided  to  causes."  Snth.  St 
Const.  §  320.  Since  the  former  decMon  to  this 
case,  it  has  been  held  that,  If  the  landowner 
does  not  withdraw  the  deposit,  he  Is  entitled 
to  the  Interest  toe  money  actually  earns  while 


In  the  custody  of  tiie  court.  Railroad  Co.  v. 
Clark,  121  Mo.  187,  25  S.  W.  192,  90S;  Snydn 
T.  Cowan.  120  Mo.  389.  25  S.  W.  382;  Ballnud 
Co.  V.  Eubanks,  130  Mo.  272,  32  S.  W.  658. 
These  decisions  are  Inconsistent  with  the  por- 
tion of  defen.iants  In  this  case;  for.  If  the  land- 
owner was  entitled  to  recover  from  tbe  railway 
company  interest  on  the  award  of  the  commis- 
sioners while  the  money  was  on  deposit,  he 
could  not  be  oitltled  also  to  the  toterest  earned 
on  the  money  deposited.  The  assumption  of 
counsd  that  to  the  Evans-Howard  Case  the 
statute  was  so  construed  aa  to  give  the  land- 
owner toterest  on  the  money  deposited  Is  mt 
correct.  It  Is  neither  so  decided  expressly  nor 
by  necessary  UnpllcaUon.  According  to  Out 
decision,  the  money  la  depralted,  not  as  eom- 
praisatian  to  the  landowner,  bat  as  Becuriiy 
that  compensation  wUl  be  paid  when  ascer- 
tained to  subsequent  proceedings.  It  caanot 
be  Implied  from  that  decision  that  the  condemn- 
ing company  should  pay  toterest  on  Ito  own 
numey  deposited  merdy  as  security.  We  are 
of  the  optokm  that  the  court  properly  Instruct- 
ed the  Jury  on  the  question  of  tbe  allowance 
of  totwest 

8.  Defendanto  object  to  tostmeUtHi  8.  which 
is  as  foUows:  "(8)  The  Jury  are  Instructed 
that  to  regard  to  the  evidence  beftwe  you  of 
e^terts  and  otiwca  concerning  the  value  of  the 
land  token  by  the  railroad  company,  and  the 
actual  damage  If  any,  done  to  ttie  defendants' 
land,  you  are  not  bound  the  testimony  of 
such  witnesses,  but  you  may  apidy  your  owu 
Judgment  and  knowle^  as  to  sndi  values  and 
damages  to  arriving  at  your  vraffict  to  oonnec- 
tlon  wltti  tbe  testimony  ofltered  to  this  case  at 
the  trial."  Instructions  subatonttally  dse  same 
were  approved  In  the  cases  of  Kansas  City  v. 
Butterfleld,  89  Mo.  Ma  1  8.  W.  831;  St  Louis 
T.  Ranken.  96  Mo.  192.  8  S.  W.  2^9;  HuU  v. 
City  of  St  Louis  (Mo.  Snp.)  40  S.  W.  80.  We 
see  no  necessity  for  vecousldertog  the  questkm. 

After  a  rebearlng  and  tuU  consldenition.  we 
are  of  the  optolon  that  the  case  was  fairly  tried, 
according  to  wdl-settled  principles,  and  that 
the  Jndgmoit  should  be  affirmed.  wUch  Is  or- 
dered. 

BABOLAY,  a  J.,  and  ROBINSON  and 
BRACE.  JJ.,  concur. 


STATE  V.  CURB  et  aL 
(Supreme  Court  of  Missouri.  Division  No.  % 
Feb.  1.  1808.) 
Criiii:(al  Law— Writ  of  Ehror  bt  Statu  — 

Ql'ASBINO  iNrORMATIOX. 

1.  The  state  hns  do  right  to  sue  out  a  writ 
of  error  for  prosec-ution  of  a  crime,  eicepr 
where  by  statute  expressly  conferred. 

2.  Rev.  St.  1889.  H  4290,  Authorizing 
the  state  to  appeal  from  the  quashlos  of  ao  in- 
dictment, do  not  Include  tiw  ri^t  to  ai^eal 
from  the  gnashing  of  an  information. 

On  RehParing. 
Uev.  St.  1SS9.  §  4002.  providing  that  the 
trial  in  all  prooeedings  on  any  iQfontmtioD  filf'U 
in  a  court  of  .record  shall  be  governed  by  th« 
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law  and  practice  applicable  to  trials  on  indict- 
ment for  miBdemeanor,  relates  esclnslvelr  to 
trials,  and  not  to  the  procesa  of  appeal  or  er- 
ror. 

Error  to  St  Louis  court  of  criminal  cor- 
rection; David  Murphy,  Judge. 

Information  by  the  state  of  Missouri 
against  Frank  Carr  and  others  for  maintain- 
ing a  public  nuisance.  From  the  quashing 
of  the  information,  the  state  brings  error. 
Dismissed. 

Thos.  6.  Harvey  and  Chester  E.  Kmm,  for 
the  State.  L.  Bell,  for  defendants  In  error. 

SHERWOOD,  J.  The  state  bronght  error 
because  the  court  of  criminal  correction 
ciuashed  an  Information  which  charged  de- 
fendants In  the  first  count  with  maintaining 
■a  public  nuisance,  under  section  3851,  Rev. 
St.  1888.  to  wit,  a  common  gaming  house, 
within  the  common-law  definition  thereof; 
In  the  second  count,  with  maintaining  a  dis- 
-orderly  house;  and  in  the  third  count,  with 
maintaining  a  common  gaming  house  under 
flection  3811,  Id.  The  St.  Louis  court  of 
appeals,  from  whence  the  writ  of  error  Is- 
sued, certified  the  case  to  this  court  on  the 
ground  that  a  constitutional  question  was 
Involved.  Until  the  year  1845  (Kev.  St.  1845, 
p.  889,  fiS  9,  10),  the  statutes  of  this  state 
never  authorized  the  state  to  take  sn  appeal 
In  a  criminal  cause.  These  sections  recognize 
and  give  authority  f(nr  the  exercise  of  this 
right  "only  in  the  cases  and  under  the  cir- 
cumstances mentioned  In  the  succeeding  sec- 
tion." Section  9.  These  cases  and  circum- 
stances are  thus  defined  In  the  next  section 
(10):  First,  "when  an  Indictment  Is  quash- 
ed"; second,  "or  adjudged  Insufficient  on  de- 
murrer"; or,  third,  "[when]  judgment  [there- 
on] is  arrested."  Such  has  been  the  statute 
law  of  this  state  ever  since.  Rev.  St.  1855, 
p.  1204,  H  18.  14;  Gen.  St  1865,  p.  866,  H 
13,  14;  Rev.  St.  1879,  ff  1985,  1986;  Rev.  St 
1889.  H  4280,  4290.  These  sections  are  the 
same  now  as  when  first  enacted,  except  that 
In  the  Revision  of  1855  the  words  in  brack- 
ets, "when"  just  before  the  word  "judg- 
ment" and  the  word  "thereon,"  have  been 
added.  The  word  "thereon"  would  seem  to 
refer  to  the  word  "indictment."  and  to  signi- 
fy that  the  state  would  not  he  permitted  to 
appeal  on  the  third  ground  mentioned,  ex- 
cept that  the  Judgment  is  based  on  the  In- 
sufficiency of  the  Indictment  and  not  for  any 
other  cause  of  arrest.  The  addition  of  the 
word  "thereon"  would  therefore  seem  to  in- 
dicate the  sedulous  policy  and  care  of  the 
legislature  to  confine  the  right  of  appeal  of 
the  state  to  the  insufficiency  of  the  instru- 
ment known  as  an  "indictment"  whether  at- 
tacked by  motion  to  quash,  demurrer,  or 
motion  in  arrest  This  statute  was  doubt- 
less passed  because  of  some  doubt  expressed 
by  one  of  the  judges  in  State  v.  Spear,  6 
Mo.  644,  decided  In  1840,  whether  an  appeal 
would  He  in  behalf  of  the  state  In  a  criminal 
caw.    CouBtrulng  this  statute,  this  court 


held,  In  a  number  of  Instances,  that  no  ap- 
peal lay  on  behalf  of  the  state  except  when 
brought  within  the  precise  cases  and  cir- 
ctmistances  specified  in  the  statute  under 
consideration.  State  v.  Bollinger,  69  Mo. 
577;  State  v.  Rlsley,  72  Mo.  609;  State  v. 
Helsserer,  83  Mo.  692:  State  v.  Ashcraft  95 
Mo.  S4S,  8  8.  W.  216;  State  v.  Rowe,  22  Mo. 
328.  The  manifest  theory  on  which  these 
adjudications  proceed  Is  this:  That,  Inas- 
much as  the  state  is  only  allowed  by  the 
atatnte  an  appeal  In  three  distinctly  specified 
and  exceptional  cases,  therefore  the  state's 
right  of  appeal  rests  on  certain  well-defined 
statutory  exceptions,  and  that  these  excep- 
tions, according  to  a  familiar  rule,  are  to  be 
strictly  construed.  State  v.  Risley,  supra. 
There  was  no  statute  authority  In  this  state 
for  the  suing  out  by  the  state  of  a  writ  of 
error  In  a  criminal  cause  until  the  enactment 
of  section  1988  in  the  Revised  Statute  of 
1879,  authorising  thla  to  be  done.  That  sec- 
tion has  now  become  section  4292,  Rev.  St. 
1889.  Though  that  section  allows  the  state 
to  sue  out  a  writ  of  error,  it  can  only  be  done 
In  a  "case  In  which  an  appeal  would  He  on 
behalf  of  the  state";  that  Is,  as  provided  in 
section  4290,  supra.  This  new  section  doubt- 
less originated  In  three  decisions  of  this 
court  in  which  we  ruled  that  no  writ  of 
error  could  Issue  at  the  Instance  of  the  state 
In  a  criminal  cause.  State  v.  Copeland,  65 
Mo.  497;  State  v.  Cutter,  Id.  503;  SUte  v. 
Cox,  67  Mo.  46.  In  the  last  case  mentioned 
we  cited  a  number  of  authorities  holding 
that  the  state  possesses  no  right  to  sue  ont  a 
writ  of  error  In  the  prosecution  of  a  crime, 
except  where  by  statute  expressly  conferred. 
The  same  rule  holds  In  such  case  as  In  an 
appeal  by,  the  state,  which  only  lies  where 
an  Indictment  has  been  held  insufficient  on 
motion,  demurrer,  or  motion  in  arrest.  The 
meaning  of  the  technical  term  "indictment" 
well  defined.  It  means  now  just  what  It 
u1  under  Blackstone's  definition,  to-wit:  "A 
w.-ltten  accusation  of  one  or  more  persons  of 
a  crime  or  misdemeanor,  preferred  to,  and 
presented  on  oath  by,  a  grand  jury."  BI. 
Comm.  bk.  4,  p.  802.  And  if  we  look  to  sec- 
tion 6670,  Rev.  St  1889,  for  a  construction  of 
the  statute  under  review,  we  shall  reach  no 
dlCTerent  result  as  to  the  meaning  of  the 
term  "Indictment";  for  It  is  there  required 
that  "technical  words  and  phrases  having  a 
peculiar  meaning  in  law  shall  be  understood 
according  to  their  technical  import."  And  It 
Is  pertinent  here  to  remark  that  prosecu- 
tion of  misdemeanors  by  information  was 
unknown  to  our  statute  books  until  the  en- 
actment of  section  1761,  Rev.  6t  1879,  a  sec- 
tion which  was  passed  pursuant  to  and  In 
enforcement  of  the  provisions  of  section  12, 
art  2,  of  the  constitution  of  1875;  and  that 
the  court  of  criminal  correction  of  the  city 
of  St  Louis,  with  Its  budding  and  broaden- 
ing possibilities,  had  not  been  enacted  Into 
existence  until  some  20  years  after  {Laws 
1866-^  p.  78,  I  1)  the  statute  was  passed 
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giving  to  the  state  the  right  of  appeal  In 
case  of  an  Indictment  being  quashed,  etc. 
These  facts  ma.j  possibly  acconnt  for  the 
omission  of  the  word  "Information"  from 
section  4290;  but,  whatever  the  cause,— 
whether  It  be  a  mere  casus  omissus  or  an  in- 
tentional omission  by  our  lawmakers,— we 
cannot  without  judicial  legislation,  write 
into  the  statute  the  word  'information," 
which  the  legislature  has  either  Intentionally 
or  else  InadTertently  left  out  For  a  further 
discussion  of  this  subject  see  State  t.  Clip- 
per (decided  at  the  present  term)  44  S.  W. 
264.  The  premlsea  considered,  we  bold  tliat 
the  state  is  not  entitled  to  a  writ  of  error 
on  the  quashing  of  an  Information  for  Insuffi- 
ciency, and  therefore  writ  of  error  dismissed. 
All  concur. 

On  Rehearing. 
(Feb.  16, 1898.) 

We  are  asked  to  rehear  this  case  on  the 
ground  that  our  decision  Is  in  conflict  with 
a  controlling  decision  of  this  court,  evidently 
overlooked  by  us,  as  It  is  said,  and  In  con- 
flict, also,  with  an  express  statute.  To  sup- 
port the  first  ground,  State  v.  Burgdoerfer, 
107  Mo.  1,  17  8.  W.  646,  Is  cited.  We  did  not 
overlook  that  case;  it  Is  "an  old  acquaint- 
ance." But  there  the  objection  we  took  In 
this  case  to  the  state  bringing  error  upon 
the  quashing  of  an  Indictment,  and  only  on 
quashing  an  Indictment,  was  entirely  unno- 
ticed, either  by  court  or  counsel,  and  conse- 
quently the  ruling  In  that  case  has  no  ao* 
thoritative  value  in  the  case  at  bar. 

Now,  as  to  the  second  ground  suggested, 
to  wit,  that  our  decision  is  in  conflict  with 
an  express  statute,  to  wit,  that  section  which 
provides  that  "the  trial  and  all  proceedings 
upon  any  information  filed  in  a  court  of  rec- 
ord shall  be  governed  by  the  law  and  prac- 
tice applicable  to  trials  ui>on  indictment  for 
misdemeanor."  Rev.  St.  1889,  §  4062.  This 
section  evidently  relates  to  trials  and  their 
ordinary  incidents  when  the  charge  Is  con-, 
talned  in  an  information.  It  does  not  relate 
in  the  remotest  manner  to  the  process  of  ap- 
peal or  error.  The  two  ways  provided,  and 
the  only  two  ways  provided,  for  that  pur- 
pose, are  to  be  found  In  the  sections  hereto- 
fore quoted,  and  they  are  to  be  found  In 
article  10  of  the  same  chapter  (48),  under 
the  appropriate  title  of  "Appeals  and  Writs 
of  Error."  The  case  of  State  v.  Pittman,  76 
Mo.  56,  was  in  reference  to  a  demurrer  to  an 
indictment  State  v.  Sebecca,  Id.  &5,  was  an 
appeal  from  an  affidavit,  and  the  question 
now  under  review  was  not  discussed,  but  it 
was  held  that  the  proceeding  was  properly 
dismissed  by  the  circuit  court,  and  on  this 
the  Judgment  was  affirmed.  In  State  v. 
Kelm,  70  Mo.  &15,  the  case  was  taken  by 
appeal  to  the  circuit  court  from  a  Justice's 
court  on  an  affidavit  for  petit  larceny,  and, 
being  defeated  In  the  circuit  court,  the  state 
appealed  to  this  court,  where  It  was  said  the 
proceeding  In  question  should  have  been  dla- 


missed,  but  inasmuch  as  the  circuit  court 
arrested  the  judgment,  that  Judgment  was 
affirmed.  Assuredly  none  of  these  cases  af- 
ford the  contention  of  plaintiff  in  error  any 
support  For  these  reasons  we  adhere  to  the 
conclusion  first  announced,  and  therefore  the 
judgment  dismissing  the  writ  of  error  must 
stand.  All  concur. 


EARTH  V.  KANSAS  OrtT  EL.  BY.  Oa 
(Supreme  Court  of  Missoori,  Division  No.  2. 
Feb.  1,  189&) 
Dun  ST  Wroxofdi.  Aot— AMSRnaD  PmiHn— 
Judicial  Notici  —  Dbmubeis  to  BinDaHas — 

BLBTATSD  RlILKOAD  — NK0Ueain»— SLSMBSm- 
or  DaMAGIB— iHBTBDOnOHS. 

1.  Where  a  widow  sues  for  wrongful  death  of 
her  husband  within  six  months,  as  aothoriied 
by  Rev.  St  1889,  S  4425,  and  after  six  months 
files  an  amended  petition,  it  was  annecessarr 
in  it  to  allege  that  the  original  petition  was  filed 
within  six  montihs.  as  the  court  wUl  take  notice 
of  the  records  in  the  same  cause. 

2.  There  was  evidence  that  at  the  station 
of  defendant's  elevated  railroad,  deceased  step- 
ped on  the  lower  step  of  a  car  to  take  passage; 
that  while  so  the  car  was  snddenly  start- 
ed, and  deceased  either  fell  off,  or,  to  avoid 
falling,  stepped  off  on  the  station  platform;  that 
the  acquired  momentum  carried  him  over  the 
edge  of  the  platform,  tbrooch  u  open  space 
between  the  railing  and  the  side  of  the  car,  and 
that  he  tell  to  the  street  below.  RM,  that  a 
demarrer  to  the  evidence  was  property  overrul- 
ed. 

3.  A  demorrer  to  evidence  admits  ev«7  fact 
which  the  jury  might  infer  from  the  evidence. 
If  It  were  before  them. 

4.  An  electric  car,  on  an  devated  railroad* 
had  stopped  at  a  station  to  receive  pasaengm. 
While  it  was  standing  rtdll  deceased  sten^ 
on  the  step  of  the  car  for  the  purpose  of  getting 
on  the  car  as  a  passenger,  add,  that  he  was 
entitled  to  all  the  protection  of  a  passenger,  and 
hence  defendant  was  neriigeat  in  snddenly 
starting  the  car,  before  deceased  could  enter 
it. 

5.  In  an  action  for  death  by  wrongful  act  it 
appeared  that  (1)  defendant  suddenly  started  its 
car.  which  deceased  was  about  to  enter,  at  an 
elevated  station,  causing  deceased  to  fall  off,  or 
requiring  him  to  step  off,  on  the  station  plat- 
form; (2)  that  the  railing  at  the  end  of  the 
platform  did  not  reach  the  edge,  and  that  there 
was  left  a  space  of  26  inches,  through  which 
deceased  was  carried  by  the  momentam,  and 
that  he  fell  to  the  street  below.  No  passengers 
were  allowed  to  ride  on  the  car  stefM,  and  no 
necessity  was  shown  for  leaving  so  wide  « 
space.  The  petition  declared  on  the  two  acts 
of  alleged  negligence.  BHd,  that  the  question 
of  defendant's  negligence,  in  not  extending  the 
railing  nearer  to  the  edge  of  the  platfOnn,  was 
for  the  jury. 

6.  Plaintiff  was  not  bound  to  show  what  space 
ordinarily  is  left  between  the  ears  and  rading 
by  other  companies  like  defendant 

7.  In  an  action  for  death  by  wrongful  act. 
where  the  essential  elements  of  the  damages 
are  given  to  the  jury  for  plaintiff  in  the  language 
of  the  statute  (Rev.  St.  1889,  i  4427),  its  gen- 
erality does  not  constitute  reversible  error;  de- 
fendiuit  being  bound  to  point  out.  In  its  owa 
instructions,  the  elements  limiting  the  dam- 
ages. 

8.  For  wrongful  death,  Rev.  St  1889,  {  4427 
gives  such  damages,  not  exceeding  |6,(M)0,  as  the 
jury  may  deem  fair  with  reference  to  the  neces- 
sary injury  resulting  from  such  death,  having 
regard  to  the  circumstances  attending  ancE 
wrongful  act   In  an  action  for  the  death  of  a 
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huaband,  defCDdant  requested  ui  inBtniGtion 
fhat.  If  the  Jarj  should  find  for  plaintifC.  the; 
should  assess  the  damages  at  such  sum  as  would 
compensate  her  for  the  actual  pecuniary  loss 
sustained, — the  actual  amount  in  money  which 
she  lost  Htt4  properly  refused,  ss  restricting 
plaintHTs  compensation  to  the  mere  present 
money  loss  she  had  suffered,  she  being  also  en- 
titled to  compensation  for  prospective  or  proxi- 
mate losses. 

9.  Plaintiff  could  not  recover  for  mental  an- 
guish, grief,  or  sorrow  which  she  Buffered  by 
loss  of  oer  husband. 
14X  In  a  civil  action,  where  an  anaonnd  prin- 
ciple of  law  has  been  inconmrated  in  a  re- 
quested instruction,  It  is  not  error  for  the  court 
to  refuse  It,  or  to  fail  to  give  a  correct  instruc- 
tion of  its  own  motion. 

Appeal  from  circuit  court,  Jackson  county; 
B.  L.  Scarrltt,  Judge. 

Action  by  FhUllplne  Barth  against  the  Kan- 
sas Dty  Elerated  Railway  Company.  From 
a  Judgment  for  plalntUT,  defendant  appeals. 
AfQrmed. 

Pratt,  Ferry  &  Hagerman,  for  appellant 
Meservey,  Pierce  &  German,  for  respondent 

GANTT,  P.  J.  This  action  is  by  the  widow 
of  Bartholomew  Barth  for  damages  resulting 
to  her  from  his  death,  occasioned,  as  she  al- 
leges, by  the  negligence  of  the  defendant,  at 
its  elevated  station  at  Ninth  anil  Mulberry 
streets,  in  Kansas  City,  Mo.  PlalntifTs  hus- 
band was  killed  February  25,  1894,  and  this 
action  was  commenced  March  22, 1891.  The 
record  shows  that  at  the  April  term,  1894,  de- 
fendant appeared  and  moved  to  dismiss  the 
suit,  which  motion  was  overruled.  On  May 
5,  1894,  defendant  demurred,  but  on  June 
16»  1894,  withdrew  Its  demurrer,  and  on  the 
same  day  plaintiff  filed  an  amended  petition, 
which  defendant  answered  October  9,  1894, 
and  afterwards,  on  December  12,  1894,  the 
second  amended  petition,  on  which  this  cause 
was  heard  was  filed.  It  contained  two 
counts,  but,  as  the  second  count  was  with- 
drawn, the  first  count  only  remains  as  the 
basis  of  the  Judgment  recovered.  The  first 
count  avers,  in  substance,  that  plaintiff,  on 
the  25th  of  February,  1894,  was  the  lawful 
wife  of  Bartholomew  Barth,  and  on  that  day 
defendant  was  a  railway  corporation  organ- 
ized under  the  laws  of  Kansas,  and  was  en- 
gaged in  operating  an  elevated  electric  street 
railway  for  the  carriage  of  passengers  for 
hire  between  Kansas  City,  Kan.,  and  Kansas 
City,  Mo.;  that  in  order  to  patronize  said  rail- 
way, passengers  were  required  to  ascend  to 
its  stations  by  means  of  steps,  and  go  upon 
elevated  platforms.  In  order  to  get  Into  its 
cars;  that  the  platform  and  station  at  Ninth 
and  Mulberry  streets  Is  about  20  to  30  feet 
above  the  surface  of  the  ground;  that  on  the 
west  end  of  •  said  platform  defendant  had 
erected  a  fence  or  guard  railing  to  protect 
persons  patronizing  Its  road  from  falling  off 
of  said  platform,  but  had  so  negligently  or 
carelessly  constructed  it  that  It  left  a  space 
of  about  three  feet  between  the  track  of  said 
company  and  the  south  end  of  said  fence  or 
mlllng,  thus  rendering  said  platform  exceed- 


in^y  dangerous  to  its  patrons  making  use- 
thereof  to  enter  Its  trains;  that  It  had  permit- 
ted said  platform  to  remain  in  this  condition 
for  a  year  prior  to  February  26,  1894,  and  for 
a  time  sufficient  for  defendant  to  have  ascer- 
tained its  dangerous  condition,  Uy  the  exercise- 
of  ordinary  care.  The  petition  then  charges 
the  facts  attending  the  death  of  plaintiff's 
husband  In  these  words:  "Plaintiff  further 
states,  for  the  purpose  of  admitting  passen- 
gers to  the  cars  owned  and  operated  on  Its 
said  railroad  as  aforesaid,  steps  are  supplied 
on  the  right-hand  side  of  the  rear  platform,, 
by  the  aid  of  which  passengers  are  invited 
and  are  accustomed  to  go  up  upoq  the  plat- 
form and  into  said  cars;  that  each  of  said 
cars,  and  the  particular  one  hereinafter  men- 
tioned. Is  provided  with  a  gate,  which  Is  in- 
tended to  guard  against  accidents,  and  to  pre- 
vent passengers  from  falling  from  the  car» 
while  In  motion;  that  the  rules  of  the  de- 
fendant company  provided  that  the  gates  of 
the  cars  should  be  kept  closed  while  the  cars 
were  running  over  the  elevated  structure,  and 
that  the  cars  would  not  be  started  until  pas- 
sengers were  fairly  landed  or  received  on  th& 
car;  that  It  was  the  duty  of  the  agents,  em- 
ployes, and  servants  of  defendant  to  keep 
said  gates  closed  while  running  said  cars 
over  the  elevated  structure,  and  they  were 
only  accustomed  to  be  open  while  the  cars 
were  stopped  for  the  admission  of  passengers 
at  the  several  stations  along  said  railroad." 
"Plaintiff  states  that  to  wit  on  said  25th  day 
of  February,  1894,  the  husband  of  plaintiff, 
Bartholomew  Barth,  entered  the  station  of 
said  defendant  company  at  the  comer  of 
Ninth  and  Mulberry  streets,  as  aforesaid,  for 
the  purpose  of  taking  a  trip  west  as  a  passen- 
ger on  one  of  defendant's  cars.  Plaintiff 
states  that  the  destination  of  her  said  hus- 
band, Bartholomew  Barth,  was  his  home  in 
Kansas  City.  Kansas,  near  one  of  the  ter- 
minal stations  of  said  defendant  company,  In 
said  Kansas  City,  Kansas,  and  that  npon  the 
arrival  at  said  station  of  the  first  car  o'f  said 
railway,  conducted,  maintained,  and  operated 
by  said  defendant  and  so  propelled  by  the 
servants,  agents,  and  employes  of  defeudont's- 
compauy,  ana  after  said  car  had  been  stopped 
and  the  gate  of  the  car  opened  for  the  ad- 
mission of  passengers,  the  husband  of  said 
plaintiff  attempted  to  get  upon  said  car  for 
the  purpose  of  riding  upon  the  same  as  afore- 
said. Plaintiff  states  that  while  Bartholo- 
mew Barth  was  In  the  act  of  getting  upon 
said  car,  and  before  he  had  sufficient  time  to 
get  upon  the  platform  of  said  car,  and  with- 
out waiting  tor  said  Bartholomew  Barth  to 
board  said  car,  or  to  get  upon  a  safe  portion 
of  the  platform  of  the  same,  and  before  said 
gate  had  been  closed,  the  agents,  servants, 
and  employes  of  defendant  managing  Its  Said 
railway  and  In  charge  of  said  car,  and  know- 
ing that  he  was  in  the  act  of  boarding  sold 
car,  negligentiy  and  carelessly  started  sold 
car  forward  suddenly,  and  at  a  rapid  rate  uf 
speed,  canslDf  said  Bartholomew  Barth,  the 
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husband  of  this  plaintiff,  to  be  thrown  with 
great  force  and  violence  off  of  the  car  and 
upon  the  platform,  near  the  point  where  said 
fence  or  guard  on  the  west  end  of  said  plat- 
form was  negligently  and  carelessly  left  open; 
and  by  reason  of  the  fact  that  said  fence  or 
guard  was  left  exposed  and  open  on  the  west 
end  of  said  platform  as  aforesaid,  and  there 
being  nothing  to  stop  his  body  and  nothing 
which  he  could  grasp  to  saTe  himself,  he  was, 
by  the  Impetus  of  said  fall  from  defendant's 
car,  propelled  with  great  force  and  violence 
over  said  platform,  to  the  surface  of  the 
ground,  twenty  (20)  to  thirty  (30)  feet  below. 
Plaintiff  states  that,  by  reason  of  said  fall, 
caused  by  the  negligence  and  carelessness  of 
the  servants,  employee,  and  agents  of  said 
defendant,  as  aforesaid,  said  Bartholomew 
Earth,  the  husband  of  plaintiff,  was  so  great- 
ly bruised,  mangled,  and  hurt  that  he  died; 
that  such  death  resulted  from,  and  was  di- 
rectly occasioned  by,  the  defect  and  Insuffi- 
ciency lu  the  construction  of  said  guard  or 
fence  as  aforesaid,  and  by  the  carelessness 
and  negligence  of  said  servants,  agents,  and 
employes  in  so  starting  said  car,  before  said 
Bartholomew  Barth  had  got  upon  said  car, 
and  before  the  gate  to  said  ear  was  closed 
as  aforesaid.  Plaintiff  states  that  she  was 
dependent  upon  the  deceased,  Bartholomew 
Earth,  for  her  support,  and  has  suffered  pe- 
cuniary loss,  and  has  been  otherwise  Injured 
by  the  death  of  said  Bartholomew  Earth,  to 
her  damage  In  the  sum  of  five  thousand  <5,- 
<KX).00)  dollars.  Wherefore  plaintiff  asks 
Judgment  for  said  sum  of  five  thousand  (5,- 
(lOU.OO)  dollars,  and  for  all  costs  herein  In- 
curred and  expended." 

The  answer  Is  a  general  denial  and  plea 
of  contributory  negligence  of  plalntKTs  hus- 
band. At  the  January  term,  1895,  there  was 
a  verdict  and  judgment  for  plaintiff  for 
$4,500.  Motions  for  new  trial  and  In  arrest 
were  duly  filed  and  overmled,  and  defend- 
ant appeals. 

The  evidence  disclosed  these  facts:  The 
station  at  Mulberry  street,  on  defendant's 
line.  Is  at  least  20  feet  above  the  surface  of 
Ninth  and  Mulberry  streets,  and  Is  reached 
hy  a  stairway.  The  platform  was  about  38 
feet  long,  and  the  station  bouse  In  the  cen- 
ter, with  two  doors  opening  south  on  the 
platform  along  the  tracks.  It  Is  10  feet 
from  a  point  between  the  two  doors  to  the 
western  edge  of  the  platform.  The  plat- 
form is  about  8  feet  wide  In  front  of  the 
Btatlon  house.  The  mode  of  operation  Is  to 
require  passengers  to  remain  In  the  station 
house  until  a  car  arrives,  and  then  open  the 
door,  and  the  passengers  cross  the  platform 
and  enter  the  cars.  The  cars  are  supplied 
with  Iron  gates  for  the  platforms  to  protect 
passengers  from  falling.  Electricity  is  the 
motive  power.  At  the  west  end  of  the 
station  platform  the  company  had  erected 
and  maintained  an  Iron  fence  or  railing. 
When  a  car  stood  opposite  the  end  of  this 
railing.  It  was  26  Inches  from  the  end  of  the 


railing,  leaving  a  space  of  that  lengtii  open, 
with  these  physical  facts  In  view,  the  peti- 
tion was  predicated  upon  two  acts  of  n^ll- 
gence:  First,  the  starting  of  the  car  sud- 
denly forward  while  plaintiff's  husband  was 
attempting  to  get  upon  the  platform  to  go 
to  his  home;  second,  the  maintaining  of  an 
Insufficient  railing  or  guard  on  the  west  end 
of  the  station  platform.  On  the  afternoon 
of  February  25,  I8&i,  about  5  o'clock,  plain- 
tiff's husband,  Bartholomew  Barth,  a  man 
about  71  years  old,  ascended  the  steps  to 
defendant's  said  station  at  Mulberry  and 
Ninth  streets,  to  take  a  car  f<Hr  his  home  In 
Kansas  City,  Kan.  A  car  soon  arrived  from 
the  Union  Station,  In  Kansas  City,  Mo.,  m 
route  for  Kansas  City,  Kan.  It  waa  drale- 
nated  as  a  ChelsMi  Park  car.  Immediately 
behind,  and  following  It,  was  another  car 
of  defendant's  known  as  an  Edgerton  Place 
car.  The  evidence  shows  quite  satisfactorily 
that  the  Edgerton  car  would  have  taken  Mr. 
Barth  to  a  point  nearer  his  residence,  but 
that  he  often  went  on  the  Chelsea  Park  cars. 
The  testimony  Is  somewhat  conflicting  as 
to  the  minor  details  of  the  occurrences  Im- 
mediately attending  Mr.  Earth's  death,  but 
the  substantial  facts  are  these:  Upon  the 
arrival  of  the  Chdsea  Park  car  at  the  station 
platform,  a  passenger  alighted  therefrom, 
and  immediately  a  man  by  the  name  of 
Veal  preceded  Barth  up  the  car  steps  and 
upon  the  rear  platform  of  the  car.  Mr. 
Barth,  following,  stepped  upon  the  first  step 
of  the  car,  while  It  was  yet  standing  still, 
and  was  In  the  act  of  stepping  up,  either 
npon  the  second  step  or  the  platform,  ac- 
cordingly as  remembered  by  different  wit- 
nesses, when  the  conductor  signaled  the 
motorman  to  start  the  car,  and  the  sudden 
starting  or  jerking  of  the  car  either  caused 
Barth  to  lose  his  balance  and  fall  off,  or  to 
step  off,  to  keep  from  falling,  and  when 
he  struck  the  platform  he  toppled  over  the 
western  edge  of  the  platform,  through  the 
open  space  between  the  end  of  the  railing 
and  the  car,  and  fell  to  the  street  below, 
and  received  injuries  from  which  he  died 
that  evening.  Some  of  the  witnesses  testi- 
fied he  fell  off,  others  that  he  stepped  off. 
but  the  great  preponderance  supported  the 
finding  of  the  jury  that  he  fell  ofiT.  Again, 
there  was  evidence  that  the  deceased  said 
to  the  conductor  that  he  would  take  the 
next  or  Edgerton  Plnce  car,  but  these  wit- 
nesses testified  that  they  saw  no  effort  npon 
his  part  to  voluntarily  leave  the  car.  On 
the  other  hand,  other  witnesses  testified  that 
at  the  same  time  that  the  conductor  signaled 
the  motorman  to  start  the  car  he  told  Barth 
he  had  better  get  off,  and  fhke  the  next 
car,  and  these  witnesses  say  that  the  de- 
ceased did  not  then  have  time  to  leave  the 
car  before  It  began  to  move.  Much  testi- 
mony was  elicited  as  to  the  exact  point  along 
the  platform  at  which  the  car  stopped,  how 
far  It  had  moved  before  deceased  attempted 
to  leave  it  or  fell  off,  and  bow  ttr  It  bad 
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gone  and  how  fast  It  was  moTing  when  he 
fell.  The  aeemlng  contradictions  are  such 
and  only  as  naturally  occur  In  the  evidence 
of  the  most  trustworthy  witnesses.  From 
the  whole,  one  fact  was  overwhelmingly  es- 
tablished, to  wit,  that,  whether  Barth  fell 
or  stepped  off,  he  had  so  acquired  the  mo- 
mentum of  the  moving  car  that,  immediately 
upon  striking  the  platform,  he  toppled  over 
Its  western  edge,  and  fell  to  the  ground  be- 
low. The  evidence  would  seem  to  be  largely 
in  favor  of  the  testimony  which  placed  the 
car  west  of  the  door  when  It  stopped,  and 
that  it  had  started  again  before  Barth  fell 
off  or  left  it,  and  had  reached  so  near  the 
western  edge  that,  upon  falling,  he  was  at 
once  precipitated  to  the  street  below. 

Upon  this  state  of  facts  the  trial  court 
Instructed  the  Jury  In  its  first  and  third  In- 
Btmctions  for  the  plaintiff  as  follows: 
'•First.  The  jury  are  instructed  that  It  was 
the  duty  of  those  In  charge  of  the  car  oper- 
ated  by  the  defendant  company  to  stop  at 
the  station  a  reasonably  sufficient  length  of 
time  to  allow  passengers  to  get  off  and  on 
the  cars  in  safety;  and  if  the  Jtiry  believe 
from  the  evidence  that  they  did  not  do  so, 
and  that  while  they  saw  plaintiff's  hus- 
band getting  upon  the  car  they  negligently, 
carelessly,  and  suddenly  started  up  the  car 
while  he  was  in  the  act  of  getting  on  the 
car,  and  that  plaintiff's  husband  was  there- 
by thrown  from  said  car  and  killed,  without 
any  fault  or  negligence  on  his  part,  then 
your  verdict  should  be  for  the  plaintiff." 
"Third.  If  you  And  from  the  evidence  that 
the  servants  of  the  defendant  stopped  the 
car  at  the  Mulberry  street  station  for  the 
purpose  of  receiving  and  letting  off  pas- 
seugers,  but  did  not  stop  the  same  a  reason- 
ably sufficient  length  of  time  to  enable  the 
plaintiff's  husband,  by  the  use  of  reason- 
able expedition  and  care,  to  get  safely  upon 
the  car  before  it  again  started,  and  it  was 
so  started  by  the  agents  and  servants  of  the 
defendant,  while  they  saw  that  plaintiff's 
husband  was  in  the  act  of  climbing  the 
steps  of  the  platform  for  the  purpose  of 
getting  upon  the  car  as  a  passenger,  where- 
by he  was  thrown  down  and  killed  without 
any  fault  or  negligence  on  his  part,  then 
your  verdict  must  be  for  the  plaintiff."  For 
the  defendant  the  court  instructed  the  Jury: 
"No.  6.  If  the  injury  to  Barth  was  caused 
by  an  attempt  to  step  off  or  on  a  moving 
car  on  the  elevate<l  road,  then  plaintiff  can- 
not recover.  Xo.  7.  Barth  was  required  to 
use  his  eyes  and  senses;  and  if  by  the  use 
of  same,  and  exercise  of  reasonable  care, 
he  could  have  gotten  up  into  the  car  or  off 
on  the  platform  In  safety,  and  thereby  have 
avoided  the  Injury,  then  plaintiff  cannot  re- 
cover. No.  8.  If  Barth  was  Injured  while 
.  attempting  to  step  off  the  car  on  the  elevated 
road  while  the  car  was  In  motion,  then  plain- 
tiff cannot  recover  herein.  No.  0.  If  Barth 
was  Injured  by  reason  of  attempting  to  get 
on  a  moving  car  on  the  elevated  road,  then 


plaintiff  cannot  recover  herein."  Other  in- 
structions will  be  discussed  In  the  opinion. 

X.  Considering  the  grounds  assigned  for  re- 
versing the  Judgment  of  the  circuit  court 
In  the  order  of  defendant's  brief,  the  suf- 
flcieucy  of  plaintiff's  petition  is  first.  The 
amended  petition  of  the  widow  avers  that 
her  husband's  death  was  caused  by  the 
negligence  of  defendant,  and  occurred  oh 
February  25,  18&1.  Her  amended  petition 
was  filed  December  12,  18&4,  or  more  than 
six  months  after  his  death  without  averring 
there  were  no  minor  children.  Section  4425, 
Rev.  St.  1880,  gives  an  action  to  the  wife  of 
the  deceased,  when  her  husband's  death  Is 
caused  by  the  negligence  of  the  defendant 
in  the  cases  therein  mentioned,  provided  she 
brings  suit  within  six  months  after  such 
death.  If  she  falls  to  sue  within  six  months, 
then  the  right  of  action  Is  In  the  minor 
children  of  the  deceased,  if  such  there  are. 
If  there  are  no  such  minor  children,  she  may 
bring  her  suit  In  twelve  months.  Counsel 
for  defendant  insist  that  the  petition  la 
fatally  defective  In  not  averring  there  were 
no  minor  children,  relying  upon  Barber  v. 
Railroad  Co.,  91  Mo.  86,  14  S.  "W.  280.  But 
It  does  appear  by  the  record  in  the  cause 
that  the  action  was  commenced  within  six 
months,  and  that  It  has  been  continuously 
pending  upon  the  original  or  amended  peti- 
tions since  the  22d  day  of  March,  1804. 
Our  Code  of  Civil  Procedure  expressly  dis- 
penses with  the  necessity  of  pleading  any 
matter  or  fact  of  which  the  courts  will  take 
ex  officio  notice.  Section  2076,  Rev.  St.  1889. 
It  Is  fundamental  that  courts  will  take  notice 
of  their  own  records  In  the  same  cause; 
hence  there  was  no  necessity  for  averring 
the  filing  the  original  petition  within  six 
months  after  Mr.  Barth's  death.  State  v. 
Ulrich.  110  Mo.  350,  19  S.  W.  CjG;  State  v. 
Jackson.  106  Mo.  174,  17  S.  W.  301;  Bliss, 
Code  PI.  98  177,  199. 

2.  It  is  next  insisted  that  the  circuit  court 
erred  in  not  sustaining  the  demurrer  to  the 
evidence.  Without  repeating  the  testimony, 
the  substance  of  which  Is  set  out  in  the  state- 
ment, it  suffices  to  say  that  there  was  much 
evidence  tending  to  establish  that  when  de> 
feudant's  car  reached  Mulberry  street  and 
Ninth  it  stopped  to  permit  passengers  to 
alight  and  others  to  enter;  that  Mr.  Barth, 
the  deceased,  stepped  upon  the  steps  of  the 
car  to  take  passage;  that  while  In  the  act  of 
stepping  upon  the  platform  the  conductor 
rang  the  bell,  and  the  car  was  suddenly  start- 
ed forward,  and  that  Mr.  Barth  either  fell 
off,  or  stepped  off  to  avoid  fallhig  off,  upon 
the  station  platform,  and,  by  reason  of  the 
acquired  momentum,  was  precipitated  to  the 
surface  of  the  street  below  and  killed.  What- 
ever the  contention  of  defendant  may  be  as 
to  other  testimony  which  It  claims  contradicts 
this  evidence  for  plaintiff,  plaintiff  was  en- 
titled to  go  to  the  Jury  if  this  evidence,  taken 
as  true,  made  out  a  case  of  actionable  negli- 
gence, because  ft  Is  settled  law  In  this  state 

Digitized  by  Google 


782 


44  SOUTHWBSTEBN  BEFORTBB. 


(Mo. 


that  a  demurrer  to  evidence  admits  ererj  fact 

which  the  jury  might  Infer  from  the  evi- 
dence ff  It  were  before  them.  Rlne  v.  Rail- 
road Co.,  100  Mo.  2S8.  12  S.  W.  640;  Myers 
T.  City  of  Kansas,  108  Mo.  480, 18  S.  W.  914; 
Fmnke  t.  City  of  St.  Louis,  110  Mo.  516,  19 
8.  W.  938.  Certainly,  It  cannot  be  said  that, 
when  the  plaintiff  closed  in  chief,  any  negli- 
gence on  the  part  of  her  deceased  husband 
had  been  shown.  When  the  car  of  defendant 
stopped  at  the  Mulberry  street  station,  and 
passengei-s  were  permitted  to  alight,  and  the 
Iron  gate  to  the  platform  was  opened,  it  was 
an  Invitation  to  Mr.  Bartb  to  take  passage 
thereon.  There  was  no  delay  on  his  part  in 
attempting  to  boarA  the  car.  He  followed  Im- 
mediately In  the  wake  of  others  who  went 
on  the  car  at  that  station.  The  conduct<^ 
had  not  given  any  reasonable  signal  that  it 
would  no  longer  be  safe  to  attempt  to  get  on 
the  car.  By  permitting  him  to  thus  enter 
upon  Its  steps  or  platform,  the  plaintiff  at 
ouce  became  and  was  accepted  as  a  passenger 
on  said  car,  and  defendant  was  bound  to  exer- 
cise the  highest  degree  of  care  of  a  prudent 
person,  under  similar  circumstances,  for  his 
safety,  and  be  held  to  a  strict  responsibility 
therefor.  Brien  v.  Bennett,  8  Car.  &  P. 
724;  Smith  v.  RaUway  Co.,  32  Minn.  1,  13 
N.  W.  827.  Having,  then,  invited  the  deceas- 
ed to  place  himself  In  a  dangerous  position,  It 
fs  too  clear  for  discussion  that  It  was  the 
duty  of  the  conductor  to  wait  the  few  mo- 
ments necessaiy  to  enable  the  deceased  to  get 
safely  on  the  car,  and  the  conductor  to  close 
the  gate  behind  blm.  To  bold  otherwise 
would  be  to  encourage  a  reckless  disr^ard  ot 
the  lives  and  safety  of  the  traveling  public 
Considering  the  character  of  the  agencies  em- 
ployed by  the  defendant  as  a  carrier  of  pas- 
sengers, the  evidence  of  the  plalntlfTs  witnesses 
of  Invitation  to  take  passage,  and  the  giving 
of  the  signal  while  deceased  was  still  in  the 
act  of  stei^ing  aboard  the  oar,  we  have  no 
hesitancy  in  holding  the  demurrer  to  evidence 
was  properly  refused.  A  common  csrrler  of 
passengers  Is  bound  to  allow  Its  passengers 
reasonable  time  to  enter  and  leave  Its  cars, 
and,  while  It  may  start  t)efore  a  passenger 
has  been  seated,  it  must  exercise  the  highest 
degree  of  care  that  prudent  and  cautious  per- 
sona would  use  and  exercise,  under  slmflar  or 
the  same  circumstances,  in  starting  Its  cars  so 
as  not  to  suddenly  Jerk  or  Jar  him.  and  there- 
by Injure  him.  Dougherty  v.  Railroad  Co., 
97  Mo.  647,  11  S.  W.  251;  Smith  v.  Railroad 
Co.,  108  Mo.  243,  18  S.  W.  971;  Jaclison  v. 
Railroad  Co.,  118  Mo.  199,  24  S.  W.  192;  QW- 
son  T.  Railroad  Co.,  76  Mo.  283;  Furnish  v. 
Railroad  Co.,  102  Mo.  438.  18  S.  W.  1044; 
Jacquln  v.  Cable  Co.,  57  Mo.  Ak>.  320.  The 
objection  that  the  evidence  of  Veal,  Cresswell, 
and  Allnew  did  not  support  the  Srst  and  only 
remaining  count  In  the  petition  seems  to  have 
been  made  without  a  copy  of  that  count  be- 
fore the  learned  counsel.  This  evidence 
^ctly  corresponded  with  the  allegations  of 
It  count. 


S.  Instructions  Nee.  1  and  3,  given  at  the 
Instonce  of  plaintiff,  correctly  declare  the  law. 
If  the  imy  found,  which  they  evidently  did, 
the  facts  upon  which  the  recovery  was  pred- 
icated. plahidfTs  husband  was  a  passenger, 
and  entitled  to  the  strict  care  defined  in  the 
last  paragraph  of  this  opinion.  Schepers  v. 
Railroad  Co.,  126  Mo.  665.  29  8.  W.  712,  and 
Schaefer  v.  Railway  Co.,  128  Mo.  71,  30  S.  W. 
331,  are  not  In  point  In  those  cases  the  at- 
tempt was  to  board  a  moving  car,  whereas  In 
this  the  evidence  Is  absolutely  conclusive  that 
the  train  had  stopped  to  receive  passengers, 
and  while  it  was  standing  still  the  deceased 
stepped  upon  the  st^s  at  the  itotform.  As 
already  said,  he  was  entitled  to  all  the  pro- 
tection of  a  passenger  under  these  circum- 
stances. 

4.  The  second  Instruction  for  plaintiff  Is 
earnestly  challenged,  on  the  ground  that  the 
pleadings  do  not  warrant  the  submission  of 
the  negligent  construction  of  the  railing  to  the 
Jury,  and  because  there  was  no  evidence  tend- 
ing to  prove  that  it  was  negligently  buUt. 
Said  Instruction  is  in  these  words:  "(2)  Yon 
are  further  instructed  that  It  was  the  duty  of 
the  defendant  railway  company  to  exercise 
ordinary  care  and  imidence  In  constructing 
and  maintaining  reasonably  sufficient  and 
proper  railings  and  guards  at  the  ends  of  Its 
station  platforms  for  the  reasonable  safety  of 
persons  using  Its  i^atforms  and  cars,  and,  it 
you  believe  from  the  evidence  that  it  failed 
to  exercise  such  ordinary  care  and  prudence 
In  constructing  and  maintaining  the  railings 
or  guards  at  Its  Mulberry  street  station,  then 
it  was  guilty  of  negligence  in  that  regard." 
Before  proceeding  to  discuss  this  question, 
however.  It  must  be  constantly  borne  In  mind 
that  It  does  not  authorize  a  recovery  by  Itself. 
The  effect  of  the  nesUgent  construction  Is  on- 
ly submitted  to  the  Jury  along  with  the  negli- 
gent starting  or  management  of  the  car,  as 
will  be  seen  from  the  plaintiff's  fourth  In- 
struction, in  these  words:  "(4)  If  you  find 
that  the  Injuries  resulting  In  the  death  of  the 
plalntllTB  husband,  Bartholomew  Barth,  wra-e 
caused  by  the  negligence  of  the  servants  or 
employes  of  defendant  in  charge  of  the  car. 
In  suddenly  starting  the  car  while  said  Barth 
was  In  the  act  of  stepping  up  upon  the  plat- 
form of  said  car,  combined  with  the  negli- 
gence of  defendant  In  so  constructing  the  rail- 
ing at  the  west  end  of  the  platform  as  to 
leave  the  open  space  at  the  end  of  the  platform 
descrilied  In  evidence,  if  you  find  that  such 
construction  was  negligent,  then  you  will  find 
for  the  plaintiff,  and  give  her  such  damage, 
not  exceeding  five  thousand  dollars,  as  you 
may  deem  fair  and  Just,  under  the  evidence 
In  this  case,  with  reference  to  the  necessary 
injury  resulting  to  ber  from  the  death  of  her 
husband;  and.  In  such  case,  your  verdict 
should  be  In  the  following  form:  'We,  the* 
Jury,  find  the  Issues  for  the  plaintiff,  and  as- 
sess her  damages  at  the  sum  of  dollars. 

 ,  Foreman.' "   It  is  obvious  that  the 

petition  declares  upon  two  concurring  acts  of 
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negligence  on  part  of  defendaQt:  First,  the 
sadden  jerk  la  starting  the  car.  whereby  pialn- 
tUTs  husband  was  precipitated  from  the  car; 
-and,  MCond,  negligence  la  leaTlag  snch  a 
wide  space  between  Its  railing  and  the  cars 
so  that  when  he  fell,  or  was  compelled  to 
step  from  the  car,  there  was  nothing  to  pre- 
vent his  falling  from  the  station  platform  to 
the  street  below.  These  instructions,  then, 
are  not  outside  of  the  pleadings.  Was  there 
substantial  evidence  siq^rting  them?  Ke^ 
Ing  In  view  that  this  was  an  elevated  road, 
the  most  ordinary  care  would  dictate  that  the 
■edges  of  such  a  structure  should  be  guarded 
with  a  railing  or  fence.  This  much  seems  to 
be  conceded  by  defendant,  but  it  maintains 
that  there  was  no  proof  that  leavlog  a  space 
of  26  Inches  between  the  end  of  the  railing 
And  the  sides  of  the  cars  as  they  passed  was 
negligence.  "Where  a  ^ven  state  of  facts  Is 
finch  that  reasonable  men  may  fairly  differ 
upon  the  question  whether  fbete  was  negli- 
gence or  not,  the  qnes^on  Is  one  for  the  Jury,"* 
under  onr  system  of  laws.  Murphy  v.  Rail- 
road Co.,  115  Mo.  Ill,  21  S.  W.  862;  O'Mellla 
V.  Railroad  Co..  115  Mo.  206,  21  S.  W.  503. 
Bearing  in  mind  that  this  was  a  railroad  for 
the  carriage  of  passengers  alone;  that  neither 
cmployAi  nor  passengers  were  allowed  to  ride 
outside;  that  gates  were  constructed  to  the 
platform  to  keep  passengers  off  of  the  steps,— 
no  necessity  apparently  existed  for  extra 
sQiace  between  the  sides  of  the  car  and  the 
end  of  the  railing  to  prevent  aecldoits,  and 
none  was  shown.  The  dangerous  character 
at  the  transportation  forbade  both  employes 
and  passengers  banging  on  the  outside  of  the 
cars.  There  was  no  evidence  that  defendant 
fnTlted  or  permitted  Its  patrons  to  ride  outr 
side  of  the  cars.  Defendant  relies  upon 
Brans  Railway  Co.,  106  Mo.  R04,  17  S. 
"W.  489,  as  strongly  in  its  favor.  In  that 
case,  as  In  tbis.  It  was  an  d,eTated  road.  Tbe 
space  left  was  only  12  inches,  and  the  fact 
that  a  post  was  after  the  accident  placed  in 
tills  space  was  urged  as  sAiovting  tliat  leaving 
the  9pace  of  12  locbes  was  negligence.  But 
this  court  said:  "There  can  be  no  doubt  but 
a  rolling  was  necessary  to  guard  against  ac- 
cidents. We  do  not  understand  counsel  ttx 
plaintiff  to  questlm  this  proposition.  Indeed, 
the  company  found  it  necessary  to  increase 
the  height  of  the  railing  leading  from  each  side 
of  the  door  out  to  the  cars  to  keep  people  from 
Jumping  over.  At  the  time  of  the  accident 
the  railing  was  strong,  and  the  only  evidence 
of  any  defect  is  the  fact  that  tbe  defendant, 
«ome  three  or  more  weeks  after  the  accident, 
•decreased  the  space  between  the  railing  and 
cars  from  12  to  6  Inclus,  by  placing  a  plonk 
-or  additional  post  at  the  corners  where  the 
railing  turns  to  the  right  and  left  The  evi- 
dence of  the  engineer  who  constructed  the 
road  and  depot  shows  that  this  post  was  put 
In  for  tbe  sole  purpose  of  giving  strength  to 
tbe  railing.  It  Is  dear  that  no  man  of  rea- 
son, and  possessed  of  even  a  low  degree  of 
prudence,  would,  of  bis  own  volition,  go  Id 


between  this  railing  and  the  cars  as  the  space 
existed  at  the  date  of  tbe  accident  But  tor 
whatever  purpose  the  new  post  was  added.  It 
was  perfectly  manifest  that  the  want  of  it 
had  no  agency  In  causing  the  death  of  Mr, 
Evans.  Had  the  post  been  there  at  that  time, 
it  could  be  argued  that  its  presence  Increased 
the  danger  with  as  much  plausibility  as  It  is 
now  argued  that  the  want  of  It  contributed 
to  the  death  of  Mr.  Evans."  It  Is  clear  that 
in  that  case  the  failure  to  put  In  the  post  did 
not  cause  Evans'  death,  but  It  cannot  be  said, 
as  a  matter  of  law,  that  the  failure  to  have  a 
railing  across  the  open  space  of  26  Inches, 
through  which  deceased  In  this  case  fell,  did 
not  contribute  directly  to  his  death.  Had 
there  been  a  railing  to  within  12  inches  of  the 
cars.  It  seems  perfectly  clear  tliat  he  would 
have  been  able  to  recover  himself,  or  would 
have  beea  caught  thereliy  In  spite  of  himself. 
We  do  not  think  the  cases  are  similar  on  their 
essential  features.  Aj^aln,  Carroll  v.  Transit 
Co.,  107  ^o.  653,  17  S.  W.  889,  Is  cited.  In 
that  case  Carroll  boarded  an  elevated  steam 
cor  in  motion,  by  getting  on  the  sheet-iron 
covering  of  the  steps  of  the  last  platfonb  on 
tbe  train,  and  kept  himself  hi  that  position, 
by  bolding  to  the  iron  gate  that  barred  bis 
entrance,  until  struck  by  a  structure  near  the 
track,  and  knocked  to  the  street  below,  and  it 
was  held  he  could  not  recover.  The  proxim- 
ity of  tbe  cattle  chute  In  tliat  case  was  held 
not  to  be  negligence,  because  the  company 
bad  neither  Intended  that  its  passengers 
should  ride  in  such  exposed  places  or  winked 
at  their  doing  so.  But  in  tbis  case  deceased 
was  violating  no  r^ulatl^  of  the  onnpauy. 
As  said  In  the  B  vans  Case,  a  railing  was  ob- 
viously necessary  for  the  protection  of  pas- 
secgera.  Now,  surely,  it  cannot  be  maintain- 
ed that,  because  tbe  portion  It  built  was  well 
constructed,  this  viiU  absolve  It  from  its  duty 
to  build  sufficient  to  make  It  a  protection  to 
Its  patrons  Instei^  of  a  trap  for  their  destruc- 
tion. When  it  is  agneA  that  a  fence  or  rail- 
ing is  indtspoisable  as  a  safeguard  to  tbe  pub- 
lic desiring  tbe  travel  over  defendant's  line, 
evidently  it  is  meant  a  railing  along  the  whole 
distance,  save  and  except  a  reasonable  space 
for  the  safe  passage  of  the  cars.  What  is  a 
reasonable  distance  Is  a  question  of  fact  for 
the  jury,  undo:  the  evidence  In  tbis  case.  It 
was  not  essential  to  tbe  plalntifTs  recovery 
that  she  should  prove  what  space  ordinarily 
Is  left  between  the  cars  and  railing  by  other 
similar  companies.  Elevated  railroads  are 
comparatively  new  in  this  country,  and  plain- 
tiff might  be  at  a  loss  to  establish  a  custom; 
but  If  defendant  luid  shown,  which  It  did  not 
that  this  was  the  usual  distance  allowed  by 
other  roads  of  like  character,  this  would  not 
have  prevented  the  jury  flndti^  that  It  was 
negligence  In  this  case.  Tlie  mere  fact  that 
other  roads  had  been  equally  negligent  would 
not  be  a  defense  to  tiie  action.  Doughercy  v. 
Railway,  128  Mo.  88,  SO  S.  W*  817,  and  cases 
citeil 

S.  We  are  thus  Inrouebt  to  tbe  consldera- 
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Uon  of  tbe  Instruction  No.  4,  on  the  measure 
of  damages  given  at  the  Instance  of  plaintiff, 
already  reproduced  at  length  in  paragraph 
4  of  this  opinion.  The  Jury  were  Instructed 
that,  If  they  found  for  plaintiff,  they  would 
award  her  "such  damage,  not  exceeding  flve 
thousand  dollars,  as  you  may  deem  fair  and 
just  under  the  evidence  In  this  case,  with 
reference  to  the  necessary  Injury  resulting 
to  her  from  the  death  of  her  husband." 
This  Instruction  was  approved  In  Browning 
V.  Railroad  Co.,  124  Mo.  5S,  27  S.  W.  644,  and 
Boettger  t.  Iron  Co..  124  Mo.  87,  27  S.  W. 
460.  McGowan  v.  Steel  Co.,  109  Mo.  518,  19 
S.  W.  190,  is  relied  upon  to  convict  the  cir- 
cuit court  of  error.  The  contention  of  the 
very  able  and  learned  counsel  for  defend- 
ant in  this  case  only  contended  for  an  in- 
struction In  the  words  of  the  Instruction 
herein  complained  of.  Subsequently  we 
ruled  In  the  Browning  Case,  where  the  es- 
sential elements  of  the  damages  were  given 
to  the  Jury  for  the  plaintiff  in  the  language 
of  the  statute.  Its  generality  would  not  con- 
stitute reversible  error,  reserving  to  the  de- 
fendant the  right  to  point  out  the  elements 
limiting  the  damages  in  Ita  own  instructions. 
Following  that  case,  and  Boettger-Iron  Co. 
Case,  In  the  same  volume,  this  Instruction 
must  be  held  not  to  constitute  error.  Was 
error  committed  in  refusing  defendant's  in- 
struction which  was  in  these  words:  "If 
the  Jury  should  find  for  the  plalntlfiT,  and 
that  the  deceased  met  his  death  on  account 
of  the  negligence  of  the  defendant  in  not 
having  a  sufficient  railing  on  the  elevated 
platform,  they  will  assess  the  damages  at 
such  sum  as  will  compensate  her  for  the 
actual  pecuniary  loss  which  she  has  sustain- 
ed by  reason  of  the  death  of  her  husband, 
and  nothing  should  be  allowed  for  mental 
anguish,  grief,  or  sorrow  at  the  loss  of  her 
husband.  The  question  In  such  case  Is  as  to 
the  amount  of  pecuniary  loss  as  shown  by 
the  evidence,  and  that  means  the  actual 
nmount  in  money  which  she  has  lost  by 
reason  of  being  deprived  of  the  support  of 
her  husband."  Plaintiff  had  no  right  to  re- 
cover for  mental  anguish,  grief,  or  sorrow 
which  she  suffered  by  the  loss  of  her  hus- 
band. This  Is  the  construction  placed  upon 
similar  statutes  throughout  the  country. 
Shear.  &  R.  Xeg.  S  610;  Field,  Dam.  S  630; 
Parsons  v.  Railway  Co.,  94  Mo.  286,  6  S.  W. 
104.  But  the  propriety  of  the  instruction 
In  other  respects  Is  denied.  If  unsound 
principles  of  law  have  been  Incorporated  In 
the  Instruction  by  the  defendant,  It  was  not 
error  In  the  circuit  court  to  refuse  It  or  to 
fall  to  give  a  correct  Instruction  of  Its  own 
motion.  In  civil  cases  it  Is  not  the  duty  of 
the  trial  court  to  Instruct  of  Its  own  motion 
If  the  partieR  neglect  to  ask  proper  Instruc- 
tions. Unlike  the  Browning  Case,  supra, 
or  the  Tetherow  Case,  98  Mo.  74,  11  S.  W. 
310,  defendant  has  souficht  to  lay  down  the 
elements  which  may  enter  into  the  estimate 
of  damages  whlcb  plaintiff  may  reoover. 


and  we  are  again  confronted  with  the  neces- 
alty  for  construing  our  statute  on  this  sub- 
ject A  review  of  the  decisions  of  this 
court,  and  a  comparison  of  our  statute  with 
Lord  Campbell's  act  and  similar  statutes  of 
various  states  of  our  Union,  discloses  that 
the  general  assembly  has  not  adopted  any 
of  those  acts  In  their  entirety,  and,  while 
we  may  profit  by  the  construction  placed 
upon  them  by  their  courts,  we  must  note  the- 
difference  between  them  and  the  language 
of  our  own  statute,  and  endeavor  to  ascer- 
tain what  the  purpose  of  the  departure  from 
those  statutes  was.  Lord  Campbell's  act 
prescribed  that  "In  every  such  action  the 
Jury  may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  resultii^ 
from  such  death  to  the  parties  respectively 
for  whose  benefit  such  action  shall  be 
brought."  9  &  10  Vict  c.  93  (1846).  That 
act  was  construed,  in  1852,  in  Blake  v.  Bail- 
way  Co.,  18  Adol.  &  E.  (N.  S.)  03,  and  it  waa 
held  that,  in  estimating  damages  to  the  sur- 
viving relatives,  the  Jury  could  not  take 
Into  consideration  their  mental  suffering  or 
loss  of  society,  but  must  give  compensatlou 
for  pecuniary  loss  only.  It  was  held  that 
the  statute  gave  the  surviving  relatives  a 
new  right  of  action,  and  hence  nothing  could 
be  recovered  for  the  loss  or  suffering  of  the 
deceased  himself,  but  only  for  those  injuries 
resulting  to  his  family  a  pecuniary  estimate 
of  which  could  be  made.  The  statute  of 
New  York  (Laws  1849.  p.  388)  provided: 
"The  Jury  may  give  such  damages  as  they 
shall  deem  a  fair  and.  Just  compensation, 
not  exceeding  $5,000,  wl^  reference  to  the 
pecuniary  injuries  resulting  from  such  death 
to  the  wife  and  next  of  kin  of  such  deceased 
person."  In  Tllley  v.  Railroad  Co.,  24  N.  X. 
471,  the  court  of  appeals,  through  Judge 
Deulo,  In  construing  this  statute,  said:  "The 
difficulty  upon  this  point  arises  from  the  em- 
ployment of  the  word  'pecuniary'  In  the  stat- 
ute; but  It  was  not  used  In  a  sense  so  lim- 
ited as  to  confine  it  to  the  Immediate  loss  of 
money  or  property,  for.  If  that  were  so,  there 
is  scarcely  a  case  where  any  amount  of 
damages  could  be  recovered.  It  looks  to 
prospective  advantages  of  a  pecuniary  na- 
ture which  have  been  cut  off  by  the  prema- 
ture death  of  the  person  from  whom  they 
would  have  proceeded,  and  the  word  'pecun- 
iary' was  used  in  distinction  to  those  inju- 
ries to  the  affections  and  sentiments  which 
arise  from  the  death  of  relatives,  and  which, 
though  most  painful  and  grievous  to  be 
borne,  cannot  be  measured  or  recompensed 
by  money."  "It  excludes  also  those  losses 
which  result  from  the  deprivation  of  the  so- 
ciety and  companionship  of  relatives,  which, 
are  equally  Incapable  of  being  defined  by 
any  recognized  measure  of  value."  Now 
our  statute  (section  4427,  Rev.  St  1S89)  gives 
"such  damages,  not  exceeding  flve  thotisand 
dollars,  as  they  [the  Jury]  may  deem  falr 
and  Just  with  reference  to  the  necessary  in- 
Jiuy  resulting  from  such  death,  having  re- 
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gard  to  tbe  mitigating  or  aggravating  dr- 
cumstaoces  attending  such  wrongful  act, 
neglect  or  default"  It  Is  now  the  settled 
rule  of  decision  in  this  court  that  where 
there  Is  neither  allegation  of  malice,  wicked- 
ness, or  wantonness  In  the  tort  complained 
of,  nor  evidence  of  any  aggravating  circum- 
stances, it  Is  improper  In  the  instruction  to 
Include  the  words,  "having  due  regard  to 
the  mitigating  or  aggravating  circum- 
stances." Those  words  are  only  proper  in 
a  case  In  which  punitive  damages  or  smart 
money  may  be  allowed.  Stoher  r.  Railway 
Co.,  81  Mo.  509,  4  S.  W.  389;  Parsons  v.  Ball- 
way  Co..  94  Mo.  286,  6  S.  W.  464.  On  the 
other  hand,  it  has  been  uniformly  held  that 
exemplary  damages  may  be  allowed  under  [ 
tills  statute,  within  the  limits  of  the  penalty  > 
affixed.  Nichols  v.  Winfrey,  79  Mo.  645; 
Gray  v.  McDonald,  104  Mo.  302,  16  S.  W. 
398;  Vawter  v.  Hults,  112  Mo.  633,  20  S.  W. 

With  these  expositions  of  the  statute, 
let  us  recur  now  to  the  defendant's  instruc- 
tion. The  most  casual  reading  will  show 
that  It  excludes  all  idea  of  prospective  dam- 
ages of  a  pecuniary  nature,  and  limited  the 
widow's  recovery  to  tbe  Immediate  damages 
suffered,  or,  at  least,  those  up  to  the  trial 
only.  That  such  an  Instruction  Is  incorrect, 
even  under  a  statute  like  that  of  New  York, 
which  limits  the  damages  to  those  pecuniary 
only.  In  express  terms,  Is  apparent  from  the 
Tllley  Case.  Judge  Denlo  held  It  looked  to 
prospective  damages,  and  there  is  nothing 
In  the  phraseology  of  our  act  which  restricts 
tbe  right  of  recovery  to  the  present  actual 
loss  of  money  to  tbe  plaintiff.  The  words 
"necessary  injury'*  In  our  statute  are  broad 
enough  to  Include  any  damages  which  may 
be  estimated  according  to  a  pecuniary  stand- 
ard, whether  present,  prospective,  or  proxi- 
mate. While  it  may  not  be  feasible  for  the 
trial  courts  to  define  with  exactness  the  rule 
of  damages,  applicable  to  the  loss  of  a  hus- 
Imnd  or  wife,  to  the  Jury,  with  a  knowledge 
of  the  character,  habits  of  deceased,  station 
In  life,  business,  etc.,  moch  Is  necessarily 
left  In  arriving  at  a  Just  conclusion.  While 
defendant  was  Justly  entitled  to  an  instruc- 
tion warning  the  Jury  that  they  were  not 
authorized  to  award  plaintiff  any  damages 
for  the  pain  and  anguish  she  suffered  by  the 
tragic  death  of  her  husband.  It  was  not  en- 
titled to  restrict  her  compensation  to  the 
mere  present  money  loss  she  had  suffered, 
and  hence  Its  instruction  was  erroneous,  and 
no  error  was  committed  in  refusing  It  In 
I'arsons  v.  Railway  Co.,  04  Mo.  286,  6  S.  W. 
4G4,  this  court  said  there  was  "a  class  of 
cases  In  which  the  damages.  In  the  nature 
of  things,  must  be  largely  conjectural,  and 
for  that  reason  not  susceptible  of  approxi- 
mate admeasurement,  as,  for  Instance,  when 
the  husband  is  suing  for  the  death  of  his 
wife,  or  the  wife  for  the  death  of  her  hus- 
band, and  the  value  of  the  dally  mlnlstra- 
ttons  of  a  whole  life  la  to  be  estimated." 
Having  carefully  examined  every  assignment 
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of  error  presented  by  defendant  we  find  no 
reversible  error  In  the  record,  and  hence  af- 
firm the  Judgment  of  the  circuit  court 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


STATE  T.  TATLOB. 
(Supreme  Conrt  of  Missouri,  Divt^on  No.  21 
Feb.  1,  189a) 

BOMICIDB— EnXIVO    TbBSPASBBB— UAMSLmaBTSE-^ 

— MURDBR. 

1.  The  owner  of  a  dwelling  house  may  resist 
a  trespass  therein  by  force,  but  has  no  right  to 
kill  the  trespasser  unless  necessary,  to  prevent 
the  commission  of  a  felony  on  his  person  or 
property. 

2.  Where  the  owner  of  a  dwelHi^  hoase, 
haring  do  reasonable  cause  to  apprehend  the 
commission  of  a  felony  by  a  trespasser,  kills 
the  latter  in  a  heat  of  passion  aroused  by  the 
entry,  the  killing  is  manBtaugbter. 

3.  Where  one  deliberately  or  premedltately 
kills  another  to  prevent  a  mere  trespass  on  his 
property,  whether  the  trespass  could  or  conld' 
not  otherwise  be  prevented,  he  Is  gnilty  of  mur- 
der. 

4.  Deceased,  after  fighting  with  defendant, 
was  ejected  from  the  latter's  house,  and,  upon 
re-entering  to  get  his  coat  was  shot  by  defend- 
ant who  stood  inside,  and  said  be  would  kill 
the  first  man  who  came  in.  Testimony  was- 
given  that  deceased  knocked  or  kicked  the  door 
open,  which  testimony  was  contradicted.  Bdd' 
snfficient  to  justify  a  verdict  of  murder  in  the- 
second  degree. 

Appeal  from  circuit  court,  Audrain  emrnty; 
B.  M.  Hough,  Judge. 

Henry  Taylor  was  conyicted  of  murder  In 
the  second  degree,  and  he  appeals.  Affirmed. 

Edmonston  &  Oullen  and  Blckley  &  Blck- 
ley,  for  appellant  E.  C.  Crow,  Atty.  Oen., 
for  the  State. 

SHERWOOD,  J.  The  defendant,  a  negro, 
was  awarded  20  years  In  the  penitentiary  for 
shooting  and  killing,  with  a  musket,  a  negro- 
boy  some  16  or  17  years  old.  The  killing 
was  done  at  Taylor's  bouse.  Lee  Smith,  the- 
deceased,  went  to  Taylor's  the  evening  of 
tbe  homicide,  as  did  a  number  of  other 
negroes  of  both  sexes.  After  being  tliere  a> 
short  time.  Smith  became  involved  In  a  quar- 
rel with  defendant.  Both  parties  threw  off' 
their  coats,  and,  after  exchanging  a  few 
blows.  Smith  was  led  out  or  put  out  of  the- 
room,  and  walked  away  with  a  friend.  Hav- 
ing proceeded  a  short  distance,  Smitb  re- 
membered that  his  coat  bad  been  left  in 
Taylor's  house,  and,  saying  he  would  return 
for  It  went  back  towards  Taylor's  house; 
and  In  a  very  short  space  of  time  the  report 
of  the  shot  was  heard  which  took  his  life, 
and  his  friend,  returning  to  Taylor's,  found 
Smith  shot  through  the  body,  and  dead,  but 
without  any  weapons  on  his  person,  nor  does 
It  appear  he  attempted  to  draw  or  use  any. 
He  was  shot  just  as  he  entered  the  room 
which  he  had  so  recently  left  There  was 
testimony  to  show  that  he  knocked  or  kicked 
tbe  door  open  as  he  entered,  and  there  was 
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testimony  of  a  contntT  effect  On  Smith's 
ntnm  for  Us  coat,  It  seems  his  ^proach 
was  heard,  and  Taylor  was  told  Smith  was 
ontside,  when  be  ran  Into  another  room, 
and,  seising  bis  musket,  retomed,  and  said, 
"I  will  kill  the  first  one  that  comes  in." 
Thereupon  GUdw^  another  negro,  grabbed 
the  mnsket,  and  expostnlated  with  Taj-lor, 
but  to  no  purpose;  and,  as  Smith  entered 
the  door,  Taylor  wrenched  the  mnsket  away 
Crom  Caldwell,  and  esclaimed,  "Oet  away 
from  that  door.  I  will  kill  the  first  man 
that  comes  In."  and  immediately  fired,  and 
Smith  tell  dead;  whereupon  Taylor  patted 
Caldwell  on  the  shoulder,  and  said.  "I  am 
the  man  that  done  It** 

The  court  gave,  of  its  own  motion,  deroi 
Instmctions,  one  at  tlie  instance  of  the  state, 
and  two  at  the  request  of  defendant,  and 
refused  three  asked  by  the  latter.  Tlie  in* 
atructlons  given  by  the  court  embraced  mnr* 
der  In  the  first  and  second  degre»,  man- 
slaughter in  the  fourth  d^rrae»  A&d  self*da- 
fense.  The  Jury  returned  a  verdict  for  mn>^ 
der  In  the  second  degree.  There  was  amjde 
evidence  to  support  the  verdict;  indeed,  to 
have  justified  a  finding  of  murder  in  the  first 
degree.  It  is  dlfllcult  to  see  what  evidence 
there  was  of  self-defense,  but  ot  this  defend- 
ant cannot  complain.  The  Instructions  wen 
In  substance  such  as  are  usually  given,  and, 
flndlDg  no  error  In  the  record,  we  aflfrm  the 
Judgment.   All  concur. 

On  Rehearing. 

(Feb.  16,  isea) 

OANTT,  J.  The  defmdant  was  Indicted  In 
the  Audrain  circuit  court  for  the  murder  of 
Lee  Smith,  and  was  convicted  of  murder  in 
the  second  degree,  and  his  sentence  fixed  at 
20  years  In  the  penitentiary.  This  cause 
was  beard  at  the  beginning  ot  this  term,  and 
the  judgmoit  of  the  circuit  court  was  af- 
firmed; but  counsel  for  defendant  having 
moved  for  a  rehearing,  tm  the  ground  that 
this  court  had  not  considered  certain  instruc- 
tions which  the  circuit  court  refused,  It  was 
granted. 

The  facts  disclosed  by  the  recwd  are  as 
follows:  The  defendant,  a  negro  man,  lived 
In  Mexico,  Mo.,  and  on  the  night  of  the  30th 
day  of  January.  1897.  the  defendant  and  sev- 
eral other  negroes  were  in  a  saloon,  drink- 
ing beer  from  a  can.  Lee  Smith,  the  de- 
ceased, was  a  negro  boy,  about  16  or  17 
years  old.  Prlw  to  the  30th  day  of  January, 
1887,  no  trouble  had  occurred  between  de- 
fendant and  deceased.  About  that  time 
there  were  a  number  of  young  negro  men, 
musicians  from  Moberly,  staying  at  the 
bouse  of  defendant,  and  they  were  accns- 
tomed  to  play  on  their  Instruments  In  the 
«Tenings,  and  their  mmlc  attracted  quite  a 
number  of  their  race  to  the  house.  After 
leaving  the  saloon  that  evening,  defendant 
went  to  bis  home.  It  was  disclosed  In  evl- 
d«tce  that  persons  came  and  went  in  and 


out  of  the  home  of  defendant  without  the 
ceremony  of  knocking.  In  the  house  at  the 
time  mentioned  were  several  young  negrp 
man  and  young  negro  girls,  in  diffoeut 
rooms.  Shortly  after  defendant  vrent  home, 
the  deceased  appeared  In  the  house,  and  very 
soon  thereafter  a  controversy  arose  between 
defendant  and  deceased  as  to  which  was  the 
better  man  physically,  and  the  undisputed 
tastlmniy  shows  (hat  each  of  them  pulled 
off  his  coat,  and  went  to  fighting  with  his 
fists.  The  deceased  was  ejected  from  the 
bouse,  and  went  out  with  one  Bri^t,  who 
was  a  witness;  and,  when  he  passed  out  of  the 
house,  he  was  without  his  coat,  and,  after 
going  a  short  distance  with  Bright,  he  de- 
cided that  he  would  return  ud  obtain  his 
coat  Bright  went  on,  and  deceased  return- 
ed to  defendant's  house,  and  the  evidence 
shows,  when  he  retunied,  the  defendant  was 
told  Smith  was  outelde,  whMi  he  ran  into 
another  room,  and,  seising  his  musket  k«- 
tumed,  and  said.  "I  will  klU  the  first  one 
that  comes  in."  Thereiqun  Caldwell,  an- 
other negro,  grabbed  the  musket  ami  ex- 
postulated  with  Taylor,  but  to  no  purpose; 
and.  as  Smith  entered  the  door.  Taylor 
wrenched  the  musket  away  from  Caldwtil. 
and  exclaimed,  "Get  away  tarn  that  door. 
I  will  kUl  the  first  man  that  comes  bi,"  and 
immediately  fired,  and  Smith  fell  dead;  there- 
upon Taylor  boasted  to  Caldwell  that  he  had 
fired  the  shot  The  coroner  was  immediate- 
ly summoned,  and  examined  the  body  of 
Smith,  but  found  no  weapons  upon  him. 
There  was  some  testimony  that  Smith  puab- 
ed  or  kicked  the  door  open  as  he  entered  on 
bis  return,  but  there  was  counter  evidence 
for  the  state  cwitradlctlng  this  evidence, 
tending  to  show  that  there  was  no  sign  of 
violence  to  the  door,  and  the  locks  and 
latehea  were  uninjured.  The  Instructions 
given  by  the  court  embraced  murder  in  the 
first  and  second  degrees,  nuuislanglitw  In 
the  fourth  degree,  and  self-defense. 

The  Instructions  ft>r  murd»  in  the  first  and 
second  decrees  wele  In  the  form  often  ap- 
proved by  this  court,  and  for  that  reason  are 
not  reproduced  here.  Indeed,  they  are  not 
challCT^  by  conned  for  defendant  This 
appeal  is  based  upon  the  contention  that  the 
circuit  court  misapprehended  the  law  as  to 
the  right  of  a  man  to  defend  his  dweUlne 
house  from  an  unlawful  trespass.  To  pre- 
sent the  point  we  here  copy  the  courf  s  In- 
structlonB,  which  are  so  earnestly  controvert- 
ed by  defendant:  "(6)  If  the  Jmy  find  from 
the  evidence  that  the  defendant  and  deceased 
engaged  In  a  mutual  altercation,  and  each  In- 
flicted bloti-8  and  violence  upon  the  other  In 
tile  dwelling  house  of  defendant  and  that 
they  were  s^»arated  from  each  other  durliv 
the  fight  and  the  deceased  ejected  from  the 
house,  and  the  door  thereof  shut  and  faate^ 
ed,  and  shordy  thereafter  the  deceased  d- 
tber  kicked  or  struck  said  door,  and  forced 
It  open,  and  was  In  the  act  of  entwlng  saM 
house  when  the  def»Ulant  shot  and  killed 
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him.  and,  at  the  time  be  lo  shot  deceased, 
defendant  had  no  reasonable  cause  to  ap- 
prebend  on  the  part  of  deceased  a  design 
to  do  him  some  great  personal  injarr,  and 
then  was  no  reasonable  cause  for  him 
to  (vprehend  Immediate  danger  of  snch  de- 
sign being  accompllBhed,  then  he  was  not  Justl- 
fled  in  shooting  the  deceased,  but  is  guilty  of 
murder  in  one  of  the  degrees  or  manslaughter  In 
the  f  oortb  d^rree  (as  explained  In  other  Instruc- 
tions); that  Is,  if  he  so  shot  and  kiUed  deceased 
wilUtaiy,  deliberately,  premeditetely,  and  of  his 
malice  aforethought,  be  is  guilty  of  murder  m 
the  first  d^ree.  If  he  shot  and  kDIed  deceas- 
ed wlllfnlly,  preme^tatdyi  and  his  malice 
aforetlioaght,  but  without  deliberation,  be  Is 
ffuilty  of  murder  in  the  second  degree.  If 
be  so  shot  and  killed  deceased  in  a  heat  of  pas- 
sion, resulting  from  ^e  fight  between  them 
bad  shortly  theretofore,  and  sufficient  time 
had  not  elapsed  after  said  fight,  and  t)efore 
the  shooting,  for  the  blood  to  cool  and  rea- 
son assert  its  sway,  or  If  sufficient  time  bad 
elapsed  after,  and  before  the  shooting,  for  the 
blood  to  cool,  and  the  deceased  at  the  time 
be  was  shot  was  attempting  to  renew  the 
fight  and  assault  the  defendant  otherwise 
than  with  some  deadly  weapon,  such  as  a 
pistol  or  a  knife,  and  defendant  had  no  rea- 
sonable cause  to  apprehend  on  the  port  of 
the  deceased  a  design  to  do  him  some  great 
personal  Injury,  and  no  reasonable  cause  to 
apprehend  that  there  was  Immediate  danger 
of  such  design  being  accomplished,  then  de- 
fendant Is  guilty  of  manslaughter  In  the 
fourth  degree.  (7)  The  court  Instructs  the 
Jury  that  the  defendant  had  the  legal  right 
to  eject,  or  cause  to  be  ejected,  from  his 
dwelling  house,  the  deceased,  Lee  Smith. 
And  the  deceased  had  no  right  to  re-enter  the 
said  bouse  against  the  known  wishes  and 
consent  of  defendant;  and  if  the  Jury  find 
that  the  deceased,  after  being  ejected  from 
nald  house,  shortly  thereafter  forced  open  the 
door  of  said  dwelling  house,  and  was  In  the 
act  of  entering  said  house,  then  the  defend- 
ant has  the  legal  right  to  resist  and  prevent 
the  entrance  into  his  said  house  of  deceased, 
and  to  use  all  snch  means  and  power  as 
were  necessary  for  that  purpose,  except  the 
taking  of  Smith's  life,  or  employing  such 
means  as  were  reasonably  calculated  to  en- 
danger human  life.  And  If  the  jury  find 
that  defendant  shot  and  killed  deceased,  as 
the  deceased  was  entering  his  house,  without 
employing,  or  attempting  to  employ,  any  oth- 
«r  means  to  prevent  the  entrance  of  deceased 
Into  said  house,  then,  unless  the  jury  find 
tbat  be  was  justified  In  shooting  and  killing 
deceased  imaer  the  plea  of  sdf-defense,  as 
explained  In  other  Instructions,  the  defend- 
ant Is  guilty  of  murder  In  one  of  ito  degrees, 
or  manslaughter  in  the  fourth  degree,  as 
these  offenses  are  explained  In  other  Instruc- 
tions." Those  asked  by  defendant,  and  re- 
fused, were  as  follows:  "(10)  The  court  In- 
structs the  Jury  that  the  right  of  one  to 
dw^  tmdlstu^Kd  In  his  own  bouse  is  a 


right  which  the  law  not  only  concedes  to  all 
men,  but  guaranties  It  to  them.  Under  ttie 
law,  the  house  of  every  one  Is  to  him  as  bis 
castle  and  fortress,  as  well  for  his  defense 
as  for  his  repose;  and  the  law  never  re* 
quires  one  to  retreat  from  an  attack  made 
upon  blm  or  any  member  of  bis  family  while 
within  the  dwelling  house;  and  the  jury  are 
further  instructed  that,  so  long  as  one  occu- 
pies his  habltotlon,  no  private  person  has  a 
right  to  enter,  or  to  attempt  to  enter,  same,  by 
violence  or  surprise,  against  the  known  wIU 
of  the  occupier,  and  the  occupier  has  the  right 
to  forbfd  such  attempt  or  entry  by  words  or 
acts,  and  to  use  an  necessary  force  to  pre- 
vent same.  In  redsting  such  attack  or  In- 
trusion, the  law  authorizes  the  occupier  of 
the  habitation  to  act  upon  appearances,  and 
Justifies  him  In  meeting  force  with  force,  and 
will  hold  him  blameless  if  he  slays  the  at- 
tacking parQr  at  a  time  and  under  such  dr- 
cumstances  as  would  cause  a  reasonable  man 
In  his  position  to  believe  that  such  killing  was 
reasonably  necessary  to  praserve  the  peace 
of  the  famUy,  prevent  the  Intruder  from  gain- 
ing entrance  to  his  habitation,  and  to  protect 
himself  or  any  member  of  his  family  then 
present  from  great  bodUy  harm.  i^S)  The 
court  Instructe  the  Jury  tbat  the  occupant  of 
a  house  has  a  right  to  resist  even  unto  the 
death,  the  entrance  of  a  person  to  force  him- 
self Into  it  against  his  will  when  no  action 
less  than  killing  Is  sufficient,  or  when,  on 
reasonable  grounds,  nothing  less  api>ears  to 
be  sufficient  to  defend  the  house  from  en- 
trance; and  In  this  case,  if  you  believe  tbat 
the  deceased  was  making  a  forcible  entry  In- 
to the  house  of  the  defendant;  and  nothing 
less  than  killing  was  sufficient  to  prevent 
such  entrance,  or,  on  reasonable  grounds,  it 
appeared  that  nothing  less  than  killing  would 
prevent  such  entrance,  and  that  defendant 
shot  to  prevent  such  entrance,  then  he  Is  not 
guilty,  and  you  will  acquit  him.  (17)  The 
court  Instructs  the  Jury,  as  a  matter  of  law, 
that  the  dwelling  house  of  every  man  Is  to 
him  as  bis  castle  and  fortress,  as  well  for 
defotse  against  injury  and  vidence  as  t<a  his 
repose;  and,  so  loi^  as  he  or  his  family  oc- 
cupies said  dwelling  house,  no  private  per- 
son bos  the  right  to  break  Into,  or  by  sur- 
prise or  by  violence  enter  or  attempt  to  enter, 
said  dwelling  bouse  against  the  will  of  the 
occupier;  and  the  occupier  of  such  dwelling 
house  Is  Invested  by  the  law  with  authority 
to  employ  all  the  means  within  his  reach,  all 
the  energies  under  his  control,  and  to  take 
life.  If  reasonably  necessary,  to  prevrat  an 
entrance  into  his  habitation.  Therefore,  if  you 
believe  from  the  evidence  in  this  case  that 
Lee  Smith,  in  the  night,  was  endeavoring -to 
make  a  forcible  entrance  into  defendant's 
habitation  against  his  will,  and  that,  while 
so  doing,  defendant  shot,  and  that  snch  shoot- 
ing was  apparently  necessary  to  prevent 
Smith's  entering,  then  you  wHI  find  defendant 
not  guilty."  In  a  word.  It  will  be  seen  tbat 
defendant  insiste  that,  defendant's  dwelling 

Digitized  by  VjOOg IC 


788 


44  SOtJTHWESTERN  KEPORTEB. 


bouse  being  "his  castle,"  be  had  a  right  to 
defend  It  from  a  trespass,  even  to  the  killing 
of  deceased;  that  he  had  a  right  to  take  the 
life  of  deceased  btcauso  of  the  trespass  up- 
on the  dwelling  house  alone,  Irrespectire  of 
the  nature  of  the  trespass,  whether  It  was 
committed  with  a  design  to  commit  a  felony 
thereon  or  therein  or  upon  Its  Inmates,  or 
was  a  mere  trespass  upon  the  property. 

That  "one's  dwelling  house  Is  his  castle"  la 
a  maxim  of  the  conomon  law.  This  was  ruled 
In  Semayoe's  Case,  5  Coke.  91  A:  "The  house 
of  every  one  Is  his  castle,  and  U  thieves  come 
to  a  man's  house  to  rob  or  murder,  and  the 
owner  or  his  servants  kill  any  of  the  thieves 
in  defense  of  himself  and  his  bouse,  It  Is  no 
felony,  and  he  shall  lose  nothing."  3  Coke, 
ISS.  The  principle  la  of  a  feudal  origin,  and 
essentially  necessary  In  the  early  history  of 
England,  when  men  were  compelled  to  defend 
themselves  In  their  homes,  by  converting  them 
Into  fortified  castles.  It  will  be  observed  that  In 
Semayne's  Case  the  right  to  kill  was  limited  to 
the  resistance  of  the  commission  of  a  felony. 
It  Is  Insisted  by  defendant  that  at  couunon  law 
one  TOS  jtutiflable  In  killing  a  mere  trespasser 
upon  his  dwelling  house.  We  do  not  so  under- 
stand the  sages  of  the  law.  Hius,  Lord  Hale, 
In  his  Pleas  of  the  Crown  (1  Hale,  P.  C.  485), 
says:  "I  come  to  consider  what  the  offense  Is 
la  killing  hhn  that  takes  goods  or  doth  Injury 
to  the  house  or  possession  of  another.  And 
herein  there  will  t>e  many  dlv«^tles,  as,  first, 
between  a  trespassable  act  and  a  felonious  act, 
and  between  felonious  acta  themselves."  The 
learned  author  then  proceeds  to  comment  upoa 
Harcourt's  Case,  as  follows:  "This  was  Har- 
cotu^'s  Case,  Cromp.  2Ta,  who  b^ng  In  pos- 
aesslon  <^  a  bouse  by  title,  as  it  seems,  A.  en- 
deavored to  enter,  and  shot  an  arrow  at  them 
within  the  bouse;  and  Harcourt,  fnnn  within, 
shot  an  arrow  at  those  that  would  have  entered, 
and  killed  one  of  the  company.  This  was  ruled 
manslaughter  (5  EUz.);  and  It  was  not  se  de- 
fendendo,  because  there  was  no  danger  of  his 
life  from  them  without."  Again,  In  Meade's 
Case,  1  IjCWin,  Crown  Cas.  It  speared 
that  Meade  had  rendered  himself  obnoxious  to 
the  boatmen  at  Scarborough  by  Informing  the 
excise  oAcei  of  smuggling,  and  the  boatmen. 
In  revenge,  met  him  on  the  beach,  and  ducked 
blm,  and  were  In  the  act  of  throwing  him  in  the 
sea  when  he  was  rescued  by  the  police.  As 
he  was  going  away,  they  called  to  him  that 
they  would  come  at  night,  and  pull  his  house 
down.  In  the  middle  of  the  night,  a  great 
crowd  assembled  around  his  house,  singing 
Boi^s  of  menace,  and  using  violent  language, 
Indicating  they  had  come  to  carry  out  their 
threats  of  the  day  previous;  and  Meade,  un- 
der apprehension,  aa  he  alleged,  that  his  life 
and  property  were  In  danger,  fired  a  pistol,  by 
which  Law,  one  of  the  crowd,  was  killed.  Hol- 
royd,  charged  the  jury:  "A  dvll  trespass 
will  not  excuse  the  firing  a  pistol  at  a  trespass- 
er in  sudden  resentment  or  anger.  If  a  person 
takes  forcible  possessI<»  of  another  man's 
dose^  BO  as  to  be  guilty  of  a  breach  of  the 


I  peace,  it  to  more  than  a  trespass.  So,  If  a 
i  man,  with  force.  Invades  and  enters  into  the 
I  dwelling  of  another.  But  a  man  is  not  au- 
I  thorized  to  fire  a  pistol  on  every  intrusion  or 
;  invasion  of  his  house.  He  ought.  If  he  has  a 
reasonable  opportunity,  to  endeavor  to  remoTB' 
him  without  having  recourse  to  the  last  ex- 
tremity. But  the  making  an  attack  upon  a 
dwelling,  and  especially  at  night,  the  law 
regards  as  equivalent  to  an  assault  on  a 
man's  person,  for  a  man's  house  Is  hla  cas- 
tle, and  therefore,  in  the  eye  of  the  law.  It 
la  equivalent  to  an  assault,  but  no  words  or 
•inglng  are  equivalent  to  an  assault,  nor  will 
they  authorize  an  assault  in  return.  *  *  » 
In  the  present  ease,  if  you  are  of  opinion  tliat 
the  prisoner  was  really  attacked,  and  that  the 
party  were  on  the  point  of  breaking  In,  or 
likely  to  do  so,  and  execute  the  threats  of  the 
day  before,  he,  perhaps,  was  Justified  in.  fir- 
ing as  he  did."  In  that  case  a  verdict  of 
manslaughter  was  sustained.  What,  then, 
is  the  significance  of  the  expression  In  crim- 
inal law  of  the  phrase,  "A  man's  dwelling 
house  Is  bis  castle?"  The  answer,  we  think. 
Is  foimd  in  Hale's  and  Bast's  Fleas  of  the 
Crown,  ntus.  In  1  Hale,  P.  G.  486,  it  Is 
said.  In  commenting  upon  Harcourt's  Case: 
"Ai^  so  It  had  been  If  A.  had  entered  upon 
him  [1.  e.  Into  Harcourt's  house],  and  as- 
saulted him  first,  tho'  be  Intended  not  to  kill 
him;  yet.  If  Harcourt  had  thereupon  killed 
A.,  It  had  been  only  se  defendendo,  and  not 
manslaughter,  tho'  the  entry  of  A.  was  not 
with  intent  to  murder  him,  but  only  aa  a  tres- 
passer to  gain  possession.  3  E,  3;  Coron. 
305;  Cromp.  2Tb.  And  It  seems  to  me,  in 
such  a  case,  Harcourt,  being  In  his  own 
house,  need  not  fly  as  far  aa  he  can,  as  in  oth- 
er cases  of  se  defendendo,  for  he  hath  the 
protection  of  his  house  to  excuse  blm  from 
flying,  for  that  would  be  to  give  up  the  pos- 
session of  his  house  to  his  adversary  by  his 
flight."  Unquestionably,  Lord  Hale  correct- 
ly states  the  law  when  be  declares  that  a 
man  need  not  fly  from  his  house  when  be  Is 
assaulted  therein;  but  It  Is  submitted  that 
his  comments  upon  Harcourt's  Case  are  not 
supported  by  that  case,  or  by  his  own  <dear 
statement  of  the  law  elsewtaeret  nor  by  the 
other  standard  common-law  authorities. 
East,  In  bis  Pleas  of  the  Crown  (volume  1,  p. 
321),  challenges  Lord  Hale's  comments  on 
Cook's  Case,  Cro.  Car.  637,  In  which  Lord 
Hale,  discussing  the  right  to  break  the  outer 
door  in  serving  civil  process,  says:  "But. 
thirdly,  had  be  [Cooke]  not  known  blm  to- 
be  a  bailiff,  or  one  who  came  on  that  busi- 
ness, It  [the  kiBlng]  had  been  no  felony,  be- 
cause done  In  his  house;"  and  says:  "This 
last  Instance,  which  Is  set  In  oppodtlon  to  the 
second,  must  be  understood  to  Indnde,  at 
least,  a  reasonable  ground  of  suspicion  that 
the  party  broke  the  house  with  a  felonfons  in- 
tent, and  that  the  owner  of  the  house  did 
not  know,  nor  had  reason  to  bellere,  that  It 
was  merely  as  a  trespasser  with  a  different 
Intent**   1  Buss.  Crimes,  6G2,  lays  it  dowa 
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that  'if  A..  In  defense  of  his  bouse,  kill  B.,  a 
trrapasser,  who  endearors  to  make  an  entry 
upon  ft.  It  Is  at  least  common  manslaughter, 
unless  there  were  danger  of  his  life";  plain- 
ly Indicating  that,  to  Justify  taking  the  life 
of  the  trespasser,  bis  assault  must  have  been 
wltii  Intent  to  commit  a  felony,  and  not  a 
mere  trespass  against  the  possession  of  the 
owner.  MacNally,  In  his  Rules  of  Evidence 
on  Pleas  of  the  Crown  (page  5C2),  thus  states 
the  rule:  "In  case  of  Justifiable  self-defense, 
by  force,  In  defense  of  his  person,  habita- 
tion, or  property  against  one  who  manifestly 
Intendetb  and  endearoretb  by  Tiolence  or  sur- 
prise to  commit  a  known  felony  npon  either." 
"In  these  cases  he  Is  not  bound  to  retreat, 
but  may  pursue  his  adversary  until  be  flnd- 
«th  himself  out  of  danger,  and  If,  In  such  con- 
filet,  be  bappeneth  to  kill,  such  killing  Is  Jus- 
tifiable." 1  Russ.  Crimes,  668.  Russell  on 
Crimes  (volume  1,  p.  668)  says:  "The  rule 
clearly  extends  only  to  cases  of  felony."  "No 
assault  however  violent,  will  Justify  killing 
an  assailant.  •  •  •  unless  there  be  a 
manifestation  of  felonious  Intent."  1  Russ. 
Crimes,  669;  1  Bast,  P.  0.  c.  5,  p.  2T7.  8  47; 
1  Hawk.  P.  0.  108,  109.  It  Is  not  deemed  es- 
aentlal  to  quote  further  from  the  common-law 
writers  to  establish  that,  when  Lord  Hale 
speaks  of  the  right  of  the  owner  to  kill  a  tres- 
passer In  his  dwelling  bouse  when  assaulted, 
he  must  be  understood  to  have  meant  a  felo- 
nious assault  upon  the  house  or  inmates; 
otherwise,  bis  statement  Is  not  In  harmony 
wftb  the  great  weight  of  common-law  author- 
ity. 

Let  us  Inquire  aa  to  our  own  country.  Dr. 
Wharton.  In  bla  work  on  the  Law  of  Homl- 
4Me,  \n  section  641,  under  the  head  of  "Pro- 
tection of  Dwelling  House,"  says:  "When  a 
person  Is  attacked  In  bis  own  house,  he  need 
retreat  no  further.  Here  he  stands  at  bay, 
4Uid  may  turn  on  and  kill  his  assailant  if 
this  be  apparently  necessary  to  save  his  own 
lite;  nor  is  he  bound  to  escape  from  his 
liouse  In  order  to  avoid  bis  assailant"  "In 
this  sense,  and  In  this  sense  alone,  are  we  to 
understand  the  mazim  that  'every  man's 
liouse  is  his  castle.' "  "An  assailed  person, 
so  we  may  paraphrase  the  maxim,  Is  not 
bound  to  retreat  out  of  his  house  to  avoid 
violence,  even  though  a  retreat  may  be  safely 
made.  But  be  Is  not  oitltled,  either  In  the 
■one  ease  or  the  other,  to  kill  his  assailant 
unless  be  honestly  and  nonnegUgently  be- 
lieves that  be  is  In  danger  of  his  life  from  the 
assault"  or  when  a  fdlonlou»  assault  Is  t>elng 
made  upon  the  house,  as  to  commit  burglary, 
arson,  or  other  felony  therein  or  against  Its 
Inmates.  This  statement  of  the  law  is 
abundantly  sustained  by  Archb.  Cr.  Law.  p. 
221,  and  the  authorities  there  cited;  Reg.  v. 
Bun,  9  Oar.  &  P.  22.  See.  also,  People  v. 
Walsh,  43  Gal.  447;  Carroll  v.  State,  23  Ala. 
28;  De  Forest  v.  State,  21  Ind.  23;  State  v. 
Patterson,  45  Vt.  308:  Morgan  v.  Durfee,  69 
Mo.  468.  It  may  as  well  be  noted  that.  If 
tbe  aggressor  is  about  to  commit  a  felony,  it  la 


wholly  Immaterial  whether  It  Is  a  felony  at 
common  law  or  by  statute.  In  dtber  case 
the  owner  of  the  boose  may  protect  himself 
or  his  house  from  the  perpetration  of  a  fel- 
ony against  either,  without  retreating  there- 
from. Davis,  Cr.  Law,  p.  156.  The  fore- 
going view  of  the  law  has  been  adopted  by 
the  general  assembly  of  this  state  in  defining 
Justifiable  homicide.  State  v.  O'Connor,  31 
Mo.  389.  Section  3462,  Rev.  St.  1889,  pro- 
vides that  ''homicide  shall  be  deemed  Justi- 
fiable when  committed  by  any  person  In 
either  of  the  following  cases:  Flrsit,  In  resist- 
ing any  attempt  to  murder  such  person  or  to 
commit  any  felony  upon  him  or  her  or  In  any 
dwelling  house  In  which  such  p0W>n  shall 
be,"  etc. 

We  have  thus  gone  at  length  Into  a  review 
of  the  law  upon  this  subject,  and  we  deduce 
from  the  decided  cases  and  the  standard  au- 
thors that  a  mere  civil  trespass  ui>ott  a  man's 
dwelling  house  does  not  Justli^  him  In  slaying 
the  trespasser;  that  the  owner  may  resist  the 
trespass,  OE^iosIng  force  against  force,  but  he 
has  no  right  to  kill  unless  It  becomes  neces- 
sary to  prevent  a  felonious  destruction  of  his 
pn^iert?  or  the  commission  of  a  felony  there- 
in, or  to  defend  himself  against  a  felonious  as- 
sault against  his  life  or  person;  that  If  he 
kins  without  reasonable  apprehension  ot  Im- 
mediate danger  to  his  person  or  property,  but 
In  the  heat  of  pasidon  aroused  by  the  tres- 
passer, it  will  be  manslaughter;  but  If  one 
dellberatdy  at  premedltately  Ults  another  to 
prevent  a  mere  trespass  upon  his  property, 
whether  that  trespass  conld  or  could  not  oth- 
erwise be  prevented,  he  Is  guilty  of  murder. 
Archb.  Or.  Law,  226.  It  Is  clear  from  a  read- 
ing of  the  Instructions  that  the  circuit  court 
so  understood  the  law,  and  correcdy  ezpomui- 
ed  It  to  the  Jury.  There  was  ample  evi- 
dence from  which  the  jury  could  have  found 
tbe  defendant  gnllty  of  murder  In  either  de- 
gree, and,  as  no  error  was  committed  on  tbe 
triat  the  Judgment  Is  affirmed,  as  first  or- 
dered, and  rehearing  denied. 

SHORWOOD  and  BUROBS8,  JJ.,  concur: 


HICKORY  OOT7NT7  t.  FUGATB  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  23. 1898.) 
PLiADiae—DaHOBRBE— Actios  OS  Codstt  Tbbas- 

DRBK'S  BOHD— PBTITIOir. 

1.  In  determining  the  sufficiency  of  a  petition, 
the  coort  cannot  look  beyond  the  petition  to  any 
exhibits  filed  therewith  in  order  to  sapply  its 
defects,  or  beyond  the  demurrer  for  a  reason 
why  the  demurrer  should  be  snstained. 

2.  A  petition  aeainst  a  county  treasurer  and 
bis  sureties  on  the  bond  assigned  aa  breaches 
that  the  treasnrer  refused  to  make  a  settlement 
with  the  county  court  (Rev,  St.  1889,  §  3175), 
and  further  refused  on  an  order  of  court  either 
to  pay  the  Imlance  of  certain  funds  in  his  hands 
to  tbe  legally  selected  depository  or  the  county 
(Acts  1891.  p.  104,  i  3216),  or  to  torn  them  over 
to  his  successor.  Refusal  to  pay  over  sums 
collected  from  various  specific  sources  were  al- 
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lescd  in  lerante  conati  as  other  breacbei  of 
the  bond.  Hdd,  that  the  petition  stated  a  tiagle 
cause  ot  action  on  the  treaflurer'i  bond,  though 
it  asBiKDed  diadnct  breaches  of  the  conditions 
thereof. 

3.  Where  it  is  the  duty  of  a  eonnty  treasurer 
to  deposit  moners  collected  with  the  depositorr 
designated  "bj  the  county  court,  and  to  turn 
the  same  over  to  his  sacceMor.  a  petition  against 
him  for  the  breach  ot  hi*  bond  bj  failore  so  to 
do  need  not-  allege  that  a  warrant  was  drawn 
authorising  him  to  make  said  deposits  or  trans- 
fer. 

4.  The  authority  ot  attomeya  to  bring  an  ae- 
ttm  aa  a  county  treasiirer'a  bond  in  behalf  of 
the  covn^  need  not  affirmatiTriy  appear  on  the 
face  of  the  petition. 

5.  Hie  statement  of  evidential  matter  in  a 
petition  against  a  connty  treasurer  tor  breaches 
ot  his  bond,  when  the  breachea  assigned  are 
spedfic.  Is  not  ground  of  demnna. 

Appeal  from  circuit  court,  Hickory  consty; 
Argus  Cox,  Judge. 

Action  by  Hickory  County  against  R.  N. 
Fugate  and  others.  From  a  Judgment  sus- 
taining a  demurrer  to  the  petition,  plaintiff 
appeals.  ReTerSed. 

W.  A.  Dollarhlde,  Bechow  &  Pufahl,  and 
J.  H.  Chllders,  for  appellant  Upton  &  Skln- 
ker,  W.  D.  Harryman.  and  Chao.  Krofl, 
for  respondents. 

BBACB,  P.  J.  This  Is  an  appeal  from  a 
judgment  of  the  circuit  court  of  Hickory 
county  sustaining  a  demurrer  to  the  petition 
In  an  action  by  the  plaintiff  against  the  de- 
fendant B.  N.  Fugate,  and  his  sureties  on  the 
bond  of  said  Fugate,  given  as  treasurer  of 
Hald  county,  conditioned  In  the  penal  sum  of 
120,000,  that  the  said  Fugate  "shaU  faith- 
fully perform  the  duties  of  said  office  ac- 
cording to  law."  The  amended  petition  to 
which  the  demurrer  was  sustained,  after 
alleging  the  election  of  said  Fugate  on  the 
6th  of  November,  1894,  bis  qualification  as 
treasurer,  and  the  execution  and  delivery  of 
aald  bond  on  the  14th  of  November,  18I>4, 
assigned  the  following  breaches  of  the  condi- 
tion thereof:  "a)  PlalnUff  states  that  the 
said  BIchard  N.  Fugate  has  fatted  to  faith- 
fully perform  his  duties  as  such  treasurer, 
and  has  been  guilty  of  the  following  breach- 
es of  said  bond  or  writing  obligatory,  to  wit: 
That  he  has  failed  and  refused  to  make  set- 
tlement as  such  treasurer  with  the  county 
court  of  said  Hickory  county.  Mo.,  as  re- 
quired by  law,  though  often  requested  and 
ordered  so  to  do  by  the  said  county  court 
of  Hickory  county.  Mo.;  and  that  thereupon 
the  said  county  court,  after  due  citation  and 
notice  to  the  said  Richard  N.  Fugate,  to 
make  settlement.  In  pursuance  of  the  pow- 
ers In  It  vested,  made  such  settlement  from 
the  best  Information  obtainable,  and  there- 
upon ascertained  and  found  the  several 
amounts  due  by  him  as  hereinafter  stated, 
and  as  will  more  fully  appear  from  a  copy 
of  such  settlement  so  made  by  the  said  coun- 
ty court,  and  filed  herewith  and  made  a 
part  hereof,  and  ordered  the  several  sums  so 
found  due  to  the  several  fund  paid  over  to 
the  Hermitage  Bank,  of  Hermitage,  Hick- 


ory county,  Mo.,  die  duly  and  legally  sdected 
depository  of  Hickory  county.  Mo.,  which  be 
has  failed,  neglected,  and  refused  to  do.  (2) 
Plaintiff,  for  another  and  further  breach  of 
■aid  bond  or  writing  obligatory,  states  that 
the  defendant  BIchard  N.  Fugate  has,  as 
such  treasurer,  during  bis  term  of  office,  col- 
lected and  received  the  sum  ot  one  hundred 
and  fifty-seven  and  '^/loo  dollars,  witness 
fees,  so  found  dne  as  aforesaid,  which  said 
sum  he  has  failed  and  refused  to  pay  over, 
as  required  by  law,  to  the  Hermitage  Bank, 
of  Hermitage,  Hickory  county.  Mo.,  the  le- 
gally selected  depository  of  said  Hickory 
county.  Mo.,  though  often  requested  and  or- 
dered so  to  do  by  the  county  court  of  said 
Hickory  county,  Mo.;  and  that  he  has  failed, 
neglected,  and  refused  to  pay  the  same  over 
to  J.  W.  Montgomery,  his  successor  In  office, 
though  directed  and  ordered  so  to  do  by  the 
connty  court  of  Hickory  county.  Mo.  (3) 
Plaintiff,  for  another  and  further  breach  of 
said  bond  or  writing  obligatory,  states  that 
the  defendant  Richard  N.  Fugate,  a«  such 
treasurer,  during  his  term  of  office,  collected 
the  sum  of  one  hundred  and  forty-eight  and 
*'/ioo  dollars,  belonging  to  the  county  road 
and  canal  fund  of  said  Hickory  county.  Mo.; 
and  that  he  has  failed  and  refused  to  pay  the 
same  over,  as  required  by  law,  to  the  Her- 
mitage Bank,  of  Hermitage.  Hickory  county. 
Mo.,  the  legally  designated  depository  of 
said  Hickory  cotmty.  Mo.,  though  often  re- 
quested and  ordered  so  to  do  by  the  county 
court  of  Hickory  county.  Mo.;  and  he  has 
also  failed,  neglected,  and  refused  to  pay 
the  same  over  to  J.  W.  Montgomery,  his 
successor  in  office,  though  often  requested 
and  ordered  so  to  do  by  the  county  court  of 
said  Hickory  county.  Mo.  (4)  Plaintiff,  for 
another  and  further  breach  of  said  bond  or 
writing  obligatory,  states  that  the  defendant 
Richard  N.  Fugate,  as  such  treasurer,  during 
his  term  of  office,  collected  the  snm  of 
eighteen  htmdred  and  seventy-four  and 
•  T/ioo  dollars  belonging  to  the  county  rev- 
enue fund  of  said  Hickory  county.  Mo.;  and 
that  be  has  failed,  neglected,  and  refused  to 
pay  the  same  over  to  the  Hermitage  Bank  of 
Hermitage,  Hickory  county.  Mo.,  the  legally 
designated  depository  of  said  Hickory  coun- 
ty. Mo.,  though  requested  and  ordered  so  to 
do  by  the  county  court  of  said  Hickory  coun- 
ty. Mo.;  and  that  he  has  failed,  neglected, 
and  refused  to  pay  the  same  over  to  J.  W. 
Montgomery,  his  successor  In  office,  though 
often  requested  and  ordered  so  to  do  by  the 
county  court  of  said  Hickory  county.  Mo. 
(5)  Plaintiff,  for  another  and  further  breach 
of  said  bond  or  writing  obligatory,  states 
that  the  defendant  BIchard  N.  Fugate,  as 
such  treasurer,  during  his  term  of  office,  col- 
lected the  sum  of  one  hundred  six  and  *i/i«o 
dollars,  bdonglng  to  the  Internal  Improve- 
ment fund  of  said  Hickory  county.  Mo.;  and 
that  he  has  failed,  neglected,  and  refused  to 
pay  the  same  over  to  the  Hermitage  Bank, 
of  Hermitage  Hickory  conn^.  Mo.,  the  le- 
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gaily  designated  deposltorj  of  Hickory  coun- 
ty, Ho.,  tboogfa  often  requested  and  ordered 
so  to  do  by  tbe  county  court  of  Hickory 
county,  Mo.-,  and  tliat  he  has  alao  failed^ 
neglected,  and  refused  to  pay  the  same  oTer 
to  J.  W.  Montgomery,  his  successor  In  office, 
though  often  requested  and  ordered  so  to  do 
by  said  county  court  of  Hickory  county.  Mo. 
(6)  FlalntlfT,  for  another  and  further  breach 
of  said  bond  or  writing  obligatory,  states 
that  tbe  defendant  Blchard  M.  Fugate,  as 
such  treasurer,  during  his  term  of  office,  col- 
lected the  sum  of  thirty  dollars,  stenogra- 
pher's fees,  belonging  to  the  stenographer's 
fund  of  Hickory  county.  Mo.;  and  that  he 
has  failed,  neglected,  and  refused  to  pay  the 
same  over  to  the  Hermitage  Bank,  of  Her- 
mitage. Mo.,  the  legally  designated  deposi- 
tory of  said  Hickory  county.  Mo.,  though 
often  requested  so  to  do  by  the  county  court 
of  Hickory  county.  Mo.;  and  that  he  has 
also  failed,  neglected,  and  refused  to  pay 
tbe  same  over  to  J.  W.  Montgomery,  his  suc- 
oessor  in  office,  though  often  requested  so 
to  do  by  the  county  court  of  said  Hickory 
i-ounty,  Mo."  After  thus  assigning  breaches 
of  the  condition  of  the  bond,  the  petition  con- 
tinues, alleging,  In  substance,  that  the  said 
J.  W.  Montgomery  is  the  successor  in  office 
of  the  said  Fugate,  and  that  the  said  Hermit- 
age Bank  was  at  the  time  of  tbe  collection  of 
the  sereral  funds  aforesaid  the  duly-selected 
depository  of  Hickory  county;  that  said  Fu- 
gate, as  treasurer,  was  the  custodian  of  the 
school  funds  of  said  county,  and,  as  such, 
collected  in  the  aggregate  the  sum  of  |7,- 
361.78,  for  which  another  action  Is  now  pend- 
ing in  said  court;  that  be  has  deposited  in 
the  said  bank  the  sum  of  90.S38.35,  without 
designating  to  what  fund  the  same  shall  be 
credited,  and,  though  often  requested  and 
ordered,  has  refused  and  neglected  to  ap- 
portion the  same;  and  that  the  county  court. 
In  Its  said  settlement  has  credited  the 
amount  so  paid  to  tbe  several  funds  on  ac- 
count of  which  It  was  paid  pro  rata  In  said 
settlement;  and  that  tbe  said  Fugate  has 
refused  to  pay  the  balance  so  found  due  to 
tbe  various  funds,  to  the  depository  or  to  bis 
Hticcessor  in  office,  the  said  Montgomery, 
though  often  requested  and  ordered  so  to  do; 
nnd  that  the  moneys  alleged  In  the  petition 
to  have  been  collected  by  the  said  Fugate 
were  collected  by  him  as  treasurer  during 
Ills  term  of  office  as  such;  and  that  tbe 
i«ame,  with  interest  and  penalties  thereon,  re- 
main due  end  unpaid.  Wherefore  Judgment 
Is  prayed  for  the  penalty  of  the  bond,  etc. 

The  grounds  of  the  demurrer  are  as  fol- 
lows: (1)  Said  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
i2)  A  large  number  of  separate  aud  distinct 
causes  of  action  are  improperly  Joined  In  one 
count.  (3)  A  large  number  of  causes  of  ac- 
tion, with  which  these  defendants  or  the 
bond  sued  on  have  no  connection,  are  im- 
properly Joined  In  this  action.  (4)  Said  pe- 
tition falls  to  state  that  any  warrant  baa 


been  drawn  by  the  county  court  for  the 
amount  alleged  to  be  due.  <6)  Said  petition 
fails  to  state  that  the  county  court  has  or- 
dered this  suit  to  be  brought,  or  made  any 
order  which  would  authorise  the  bringing  of 
the  suit  (6)  The  petition  alleges  that  the 
treasurer  has  paid  Into  the  depository  more 
money  than  It  alleges  he  Is  responsible  for 
under  this  bond.  (7)  There  Is  no  itemized 
statement  of  the  account  of  the  treasurer 
with  plaintiff,  nor  anything  else  that  Informs 
defendants  of  what  the  alleged  shortage  con- 
sists. (8)  The  petition  wholly  falls  to  allege 
that  any  money  came  into  the  hands  of  the 
treasurer  during  the  term  covered  by  this 
bond,  or  after  Its  execution,  nor  does  It  aver 
when  or  from  whom  such  money  was  re- 
ceived by  the  treasurer.  (9)  The  petition  is 
simply  a  mass  of  verbiage,  out  of  which  It 
Is  impossible  to  attain  an  Idea  of  where  the 
pleader  was  "at"  when  he  drafted  It,  or  what 
he  Is  asking  the  court  to  do,  further  than 
that  he  wants  a  Judgment  against  the  de- 
fendants, and  asks  the  court  to  endeavor 
to  ascertain  tbe  existence  of  a  cause  of  ac- 
tion. 

1.  It  appears  from  the  record  that  this  ac- 
tion was  commenced  on  the    day  of 

April,  1896;  that  at  the  May  term.  1896,  of 
the  Hickory  county  circuit  court,  a  demurrer 
to  the  petition  therein  was  sustained,  and 
leave  given  to  file  an  amended  petition;  that 
afterwards,  at  the  November  term,  1896,  of 
said  court,  a  demurrer  to  the  amended  peti- 
tl(m  ffied  In  pursuance  of  such  leave  was 
overruled,  and  thereupon,  upon  motion  of 
defendants,  the  plaintiff  was  required  to 
make  the  same  more  definite  and  certain.  In 
obedience  to  which  order  the  amended  peti- 
tion In  question  was  filed,  on  the  18th  of 
January,  1897.  In  this  state  of  the  record, 
the  only  question  t>efore  us  Is  whether  the 
amended  petition  is  defective  for  the  reasons 
stated  In  tbe  demurrer,  In  the  determina- 
tion of  which  we  cannot  look  beyond  the 
petition  to  any  ezhlblta  filed  therewith  to 
supply  Its  defects  (Pomeroy  v.  FuUerton,  113 
Mo.  440,  21  S.  W.  19),  or  beyond  the  demurrer 
for  a  reason  why  it  should  be  sustained  (Al- 
nntt  V.  Lepen  48  Mo.  310). 

2.  By  statute  It  is  made  the  duty  of  the 
county  treasurer  to  settle  his  accounts  with 
the  county  court  semiannually,  at  Its  first 
and  third  regular  terms  In  each  year,  "and  at 
the  end  of  his  term  *  *  *  he  shall  imme< 
dlately  make  such  settlement,  and  deliver  to 
his  successor  In  office  all  things  pertaining 
thereto,  together  with  all  money  belonging 
to  the  county"  (Rev.  St  1889,  S  3175);  also, 
after  the  county  court  shall  have  by  order 
designated  a  depository  of  the  funds  of  the 
county,  "Immediately  upon  the  making  of  said 
order  to  transfer  to  said  depository  all  the 
funds  belonging  to  said  county,  or  the  school 
districts  of  said  county,  and  Immediately 
upon  the  receipt  of  any  money  thereafter, 
to  deposit  the  same  with  said  depository  to 
the  credit  of  said  county"  (Sess.  Acts  1801, 
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p.  104,  f  3216).  While  the  petition  to  loosely 
drawn,  and  contains  some  unnecessarr  aUe- 
gatloDB  of  mere  evidential  or  explanatory 
matters,  yet  by  taking  its  lan^age  in  Its 
plain  and  ordinary  meaning,  and  giving  it 
such  an  interpretation  as  fairly  appears  to 
have  been  Intended  by  Its  author,  as  is  now 
the  rule  in  Code  pleading  (StlUwell  t.  Bamm, 
97  Mo.  579,  11  S.  W.  252),  It  becomes  easUy 
apparent  that  the  i>etltlon  states  a  single 
cause  of  action  on  the  treasurer's  bond,  as- 
signing several  distinct  breaches  of  the  con- 
dition thereof.  These  breaches  are  well  as- 
signed, as  is  evident  from  the  statutes  cited. 
As  it  was  the  duty  of  the  treasurer  to  de- 
posit the  moneys  which  the  petition  alleges 
he  collected  with  the  depository  designated 
by  the  county  court,  and  to  turn  the  same 
■over  to  his  successor,  there  was  no  necessity 
of  alleging  that  a  warrant  was  drawn  au- 
thorizing hfm  so  to  do.  That  he  collected 
the  moneys  during  his  term  of  office,  and 
failed  to  deposit,  or  turn  them  over  to  his 
successor,  as  was  his  duty  under  the  law,  Is 
sufficiently  alleged.  For  his  failure  so  to  do, 
a  right  of  action  acciued  to  the  county.  This 
action  Is  brought  by  the  county,  and  the 
petition  18  signed  by  reputable  attorneys  In 
behalf  of  the  county.  We  know  of  no  law 
or  practice  which  requires  that  their  author- 
ity to  BO  bring  It  in  behalf  of  the  county 
should  affirmatively  appear  upon  the  face 
of  the  petition.  The  statement  In  the  peti- 
tion in  regard  to  school  moneys  collected 
and  deposited  by  the  treasurer  was  unneces- 
sary, and  simply  evidential  In  Its  character, 
and  detracted  nothing  from  the  breaches 
assigned,  which  are  specific  enough,  desig- 
nating separately  each  fund  and  the  amount 
thereof  which  the  treasurer  has  failed  to  de- 
posit or  turn  over.  Upon  none  of  the 
grounds  stated  In  the  demurrer  can  the  ac- 
tion of  the  court  in  sustaining  the  same  be 
upheld.  The  Judgment  is  therefore  reversed, 
and  the  cause  remanded  for  trial. 

ROBINSON  and  WILLIAMS,  JJ.,  concur. 


BAKMt  et  al.  t.  SQUIER  et  al. 
(Supreme  Court  of  MlsBouri,  DiviBion  No.  1. 

Feb.  23,  1898.) 
SupRBMB  CouBT— Jurisdiction— Dbdioatiox. 

1.  Where  the  Issue  Is  whether  plaintiff  has  an 
easement  fat  defendant's  land,  the  trial  Involves 
title  to  real  estate,  so  that  appeal  should  be  to 
the  supreme  court. 

2.  A  common-law  dedication,  which  can  be  es- 
tablished only  by  convlnetng  evidence  of  inten- 
tion of  tiie  donor  to  appropriate  the  land  to  ouh- 
11c  use  and  procf  of  acceptance  by  the  puolic, 
is  not  shown  by  the  fact  that  when  a  county 
building  was  eonstracted,  the  four  feet  of  the 
lot  nearest  the  street  were  not  built  on,  but 
were  paved  as  other  parts  of  the  sidewalk. 

Appeal  from  drcult  oonrt  Greene  connty; 
James  T.  Neville,  Judge. 
Suit  by  M.  G.  Baker  and  others  against  John 


J.  Squler  and  another.  Bill  was  dlamtased,  and 

case  appealed  to  court  ot  ^^»eal8,  whlcb  af- 
Ormed  the  Judgment;  and  from  it  t2ie  reowd  Is 
brought  to  the  supreme  court  by  certlonti  on 
application  of  plain tlfFs.  Judgment  ot  drcoit 
court  affirmed. 

Jam»  Baker,  for  appellants.  Harrington  ft 
Pepperdlne  and  Qoode  ft  Cravens,  for  respoud- 
enta 

BRAGS,  P.  J.  From  a  decree  of  the  circuit 
court  of  Greene  connty  dissolving  a  temporary 
taijunctkn  and  dlsmlsshig  the  plaintiffs*  bill, 
and  a  Judgment  in  pursuance  thereof  for  dam- 
ages on  the  injunction  bond,  the  plaintiffs  ap- 
pealed to  the  St  Louis  court  of  appeals,  where 
the  decree  of  the  circuit  court  was  affirmed. 
After  an  unsuccessful  effort  by  plaintiffs  for 
a  rehearing  In  that  court,  and  for  a  transfer 
of  the  case  to  this  court,  upon  their  applica- 
tlon  to  this  court  the  record  of  the  case  was 
brought  here  by  certiorari.  The  Judgment  of 
the  circuit  court  was  affirmed  by  the  court  of 
appeals  In  pursuance  of  the  following  opinion, 
delivered  by  Bond.  J.,  In  which  all  of  his  asso- 
ciates concurred: ' 

"This  action  is  by  the  owner  and  tenants  of  a 
lot  and  building  to  enjoin  the  toiants  of  a  con- 
tiguous building  from  adding  a  bay  window  to 
the  same  on  four  feet  of  ground  in  front  of 
said  bulldhig.  The  equities  alleged  are  that 
the  said  four  feet  of  ground  whereon  the  bay 
window  Is  about  to  be  oected  were  dedicated 
to  the  public  as  a  part  of  the  pavement  of  the 
public  square  of  Springfield.  Missouri,  by  the 
county  court,  when  the  bulling  Itself  was  con- 
structed, and  that  the  present  use  of  said  four 
feet  'of  ground  attempted  by  defendants  is  a 
public  nuisance,  InfilctlDg  special  injury  on  the 
property  rights  of  the  plaintiffs.  The  defense 
Is  noudedicatlon  and  ownmblp  of  the  four  feet 
of  ground  In  question  by  the  landlorda  of  de- 
fendants under  mesne  conveyances  running 
back  to  a  grant  from  the  county  court  On  the 
trial,  plaintiffs'  petition  was  dismissed,  and 
diimages  assessed  at  flSO,  from  wtakdi  decree 
this  appeal  Is  taken. 

"It  appears  from  the  evidoice  that  in  188.~» 
the  county  court  of  Greene  cotmty  owned  the 
lot  whereon  the  building  occupied  by  defend- 
ants Is  situated,  and  erected  said  building  at  the 
same  time  that  plaintiff  was  erecting  one  on 
her  adjacent  lot;  that  upon  the  request  of 
plaintiff  the  cotmty  court  set  its  bnllding  back 
four  feet  from  the  front  boundary  of  its  lot 
and  plaintiff  placed  hers  back  ten  feet  from 
her  front  line,  thus  making  an  arcade  entrance 
to  the  public  square  of  the  town  22  fleet  wide 
connecting  the  square  with  Olive  street  and 
with  an  opening  on  the  square  In  a  diagonal 
line  about  32  feet  wide;  that  the  portion  of 
the  lot  thus  left  in  front  of  the  county  building 
was  paved  as  other  parts  of  the  sidewalk:  that 
there  was  a  party  wall  between  the  two  build- 
ings, the  cost  of  which  was  divided  between 
the  plaintiff  and  the  county;  that  there  was  no 
record  of  the  agreement  as  to  location  of  Its 
building  made  by  the  county  court  with  plaia- 
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tlfF,  nor  was  the  same  evldeaced  by  any  writ- 
ing, but  rested  solely  in  the  parol  declaration 
■of  the  majority  of  the  county  court,  and  the 
further  fact  that  It  was  acted  out  by  the  coun- 
ty court  In  plachig  Its  bulMing  four  feet  from 
the  front  of  the  lot  wheieon  It  wu  situated. 
The  evidence  was  conflicting  as  to  the  efTect 
of  the  proposed  addition  of  the  bay  window  to 
the  house  of  defendants  ou  the  property  rights 
of  plalntifft  but  It  fairly  appeared  that  such 
addition  was  Injurious  to  the  value  and  uses  of 
plaintlfTs  building. 

"It  la  claimed  by  appellants  under  the  fore- 
gohig  t&cts  that  they  are  entitled  to  an  In- 
junction on  the  grounds  alleged  in  their  peti- 
tion. There  are  two  methods  of  dedication,— 
«ne  statutory;  the  o&er  as  it  existed  at  com- 
mon law.  The  present  case  does  not  make  out 
a  statutory  dedication.  Such  a  dedication  Is 
not  accomplished,  as  claimed  by  the  leanied 
counsel  for  appellants,  by  reason  of  the  fact 
that  the  county  court  left  bare  four  feet  on  the 
front  of  Its  lot  when  It  erected  the  building  In 
question  for  county  purposes  under  the  power 
given  It  by  statute.  Rev.  St.  1889,  S  3123. 
Such  act  simply  Imported  that  the  county  court 
thereby  used  so  much  of  the  lot  as  was  covered 
by  the  building  for  that  purpose.  It  did  not 
evince  an  intention  to  renounce  future  owner- 
ship or  control  of  the  portion  left  unused.  To 
have  effected  such  a  purpose,  it  was  Indls- 
peisable  that  the  county  court  should  have 
adopted  the  mode  prescribed  by  law.  Id.  I 
7309;  EeM  v.  Board,  73  Mo.  loc.  dt.  304. 

It  is  next  urged  by  appellants  that  the  record 
«howB  a  dedication  by  acts  in  pals,  such  as  Is 
recognized  at  common  law.  The  rule  on  this 
subject  Is  that  a  common-law  dedication  can 
■only  be  made  out  by  convincing  evidence  of 
the  intention  of  the  donor  to  appropriate  the 
land  to  public  use,  and  further  proof  of  an  ac- 
■cepftaiiGe  of  such  appropriation  by  the  public. 
Vossen  v.  Dautel,  116  Mo.  379,  22  8.  W.  734; 
Heltz  V.  City  of  St  Louis,  110  Mo.  618.  19  S. 
W.  78S;  Baker  v.  Vanderburg,  09  Mo.  393, 13  S. 
W.  462;  Brinck  v.  Collier,  56  Mo.  ISO.  This 
record  Is  barren  of  any  evidence  tending  to 
prove  a  dedication  of  the  ground  according  to 
the  principles  above  stated.  It  neither  appears 
that  it  was  unequivocally  given  to  the  public 
by  the  county  court,  or  that  it  was  accepted 
m  the  property  of  the  public. 

"The  fact  of  the  omission  to  bnlld  on  tlie  four 
feet  of  frontage  when  the  edifice  was  construct- 
ed Is  not  of  itself  evidentisry  of  a  dedication, 
and.  If  it  could  be  so  construed.  It  could  not 
become  effective  as  such  In  the  absence  of 
proof  of  the  further  essential  fact  of  acceptance 
thmot  by  the  pnbUc.  Becker  v.  City  of  St. 
Charles,  87  Mo.  18.  As  to  that,  the  evldeuoe 
Is  undisputed  that  the  strip  in  controversy  was 
used  by  the  present  and  former  tenants  for  the 
purposes  of  displaying  merclumdlse  kept  In  the 
ImlldiDf ;  Out  iaxet  were  regularly  paid  there- 


on; and  that  at  the  time  of  the  various  sales 
of  the  lot  the  measurements  of  each  deed  called 
for  this  portion,  and  It  was  actually  pointed 
out  to  the  vendees  as  an  integral  part  of  the 
land  acquired  by  tbem  under  their  respective 
deeds. 

"We  have  not  overlooked  the  argument  of 
appellants  tliat  the  lot  and  building  occupied 
by  defendants  was  tield  by  the  county  court  for 
public  purposes,  and  therefore  not  the  Bubje<;c 
of  sale.  That  the  county  court,  witMn  the  lim- 
its prescribed  by  statute,  can  sc^  and  convey 
public  property  held  by  It,  Is  clear.  Rev.  St. 
1889,  H  2388,  3422.  Since  the  right  of  appel- 
lants to  relief  in  this  case  Is  predicated  upon 
a  dedication  of  the  said  fonr-foot  strip,  it  is 
immaterial  whether  or  not  the  county  court 
made  a  valid  conveyance  of  the  lot  In  the  first 
instance.  If  the  deed  of  the  county  court  to 
the  lot  In  controversy  was  void,  then  the  title 
remains  In  that  body;  and  It  alone.  In  the  ab- 
sence of  a  dedication,  can  question  the  present 
uses  thereof  by  respondents.  If,  ou  the  other 
hand,  the  conveyance  of  the  county  court  of 
the  lot  In  question  was  operative,  still  the  right 
of  appellants  to  enjoin  the  uses  of  the  strip  in 
controversy  by  respondents  must  depend  on  the 
fact  of  a  dedication  thereof  to  the  public.  That 
there  was  no  such  dedication  In  this  case  has 
been  shown.  The  result  la  that  the  decree  of 
the  trial  court  In  dismissing  appellants*  peti- 
tion was  correct,  and  will  be  affirmed." 

The  opinion  contains  a  sufficient  statement 
of  the  facts  In  the  case,  from  which  It  appears 
that  the  question  thereby  presented  was  wheth- 
er the  plaintiffs  were  entitled  to  an  easement 
lu  the  premises  of  which  the  defendants  were 
the  owners  In  fee.  The  easement  claimed  a 
right  in  the  def«idants'  laud,  to  which  It  Is 
permanently  servient.  If  their  claim  be  sus- 
tained, and  the  trial  of  the  claims  Involves  title 
to  real  estate.  Bauble  v.  Ossman  (Mo.  Sup.; 
decided  Feb.  1,  1898;  not  yet  officially  r^rt- 
ed)  44  S.  W.  338;  Wells  v.  Harris,  137  Mo. 
512,  38  8.  W.  1101;  State  v.  Rombauer,  124  Mo. 
598,  28  S.  W.  75.  Such  being  the  case,  the  ap- 
peal should  have  been  taken  to  this  court,  and. 
the  St  Louis  court  of  appeals  being  without 
Jurisdiction  thereof,  its  proceedings  and  judg- 
ment must  be  quashed,  and  It  Is  accordingly  so 
ordered.  The  case  having  been  submitted  to 
this  court  by  both  parties  on  the  record  thus 
brought  here,  after  hearing  able  oral  arguments 
of  counsel  on  each  side,  and  a  careful  exami- 
nation of  their  respective  briefs  filed  herein, 
and  an  examination  of  the  authorities  cited,  we 
reach  the  same  conclusion  as  did  the  court  of 
appeals,  and  for  the  reasons  stated  In  the  fore- 
going opfaiton  of  Judge  Bond  the  decree  and 
judgment  of  the  drcnlt  court  of  Greene  county 
will  be  affirmed. 

ROBINSON  aod  WILLIAMS,  JJ..  concur- 
ring. 
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HOLKBR  T.  HENNESBT  eC  al.  {HOWBN- 
X>OBLEIB.  Garnishee). 
(Bnpreme  Oonrt  of  Missouri,  DfriidOB  No.  1. 
Feb.  23. 1896.) 
Bail  Bohd— IxsmiiTT— Oarni8Hi»:(1^-Oi»ui^ 

■HAL  ATTAOK— LdBlT. 

1.  An  attadunoit  wm  beffuo  asaiust  a  jaiM- 
oaer  at  large  on  ball,  and  the  anrety  on  the  oaiJ 
bond  was  aammoned  as  garnishee.  It  appear- 
ed that  defendant  had  aeposited  money  with 
the  garnishee,  indemnifying  him  agaiuet  liabili- 
ty as  his  sarety.  The  garnishee  had  not  been 
released  from  Uability  on  the  bond,  but  plaintiff 
contended  that  the  bond,  by  reason  of  certftin 
irregularities,  was  a  nolli^.  Bdd,  that  the 
garnishee  was  not  liable. 

2.  The  Talidity  of  the  bail  bond  could  not  thus 
be  collaterally  attacked. 

3.  The  statutory  lien  given  on  a  criminal's 
estate  to  the  person  injured  by  the  crime  can- 
not, before  conviction,  be  enforced  by  jgamlsh- 
ment  against  money  deposited  by  the  pnsoner  to 
indemnify  a  surety  on  his  ball  twnd. 

ignwal  tcom  circuit  oonrt.  Nodaway  county; 
0.  A.  Anthony,  Judge. 

Suit  of  attacbmeat  tiy  Haity  UOker  against 
Ed  Hetmessy  and  otlieni,  In  which  John  W. 
Howendobler  was  sammoiwd  as  garnishee. 
From  a  Judgment  sustaining  a  demurrer  of 
the  gamlabee  to  idalntlff's  rcvly  to  the  gar- 
nishee's answer,  plaintiff  appeali.  Affirmed. 

Frank  OrlfBn  and  W.  W.  Bamsay,  for  ap- 
pellant.   Gallatin  Craig,  for  respondent 

BBACB,  F.  J.  The  respondent,  Howttidob- 
ler,  was  summoned  ai  ganUsbee  In  a  suit 
attadunent  Instituted  In  the  Nodaway  drcult 
uourt  by  appellant,  Holker,  against  the  defend- 
ants Hennessy,  Green,  et  aL  This  Is  an  ap- 
peal from  a  Judgment  of  said  circuit  court  sua* 
talnlng  a  demuner  of  the  garnishee,  Howen- 
dobler, to  the  r^ly  of  the  plaintiff,  Uolker,  to 
the  garnishee's  answer,  denying  possession  of 
any  effecta  or  credits  of,  or  any  indebtedness  to, 
the  defendants.  By  mistake,  the  appeal  was 
talcen  to  the  Kansas  City  court  of  ai^tealB,  and 
thence  transferred  to  this  court  Since  tlw  ap- 
peal, the  plaintiff  baa  died,  and  the  cause  has 
been  revived  here  In  the  name  of  his  admlnla- 
tratrlx,  Margaret  M.  Holker. 

The  tacts  stated  In  the  reply,  as  epitomised  In 
the  brief  of  cotmsel  for  appdlant,  are  as  fol- 
lows: "(1)  That  Ed  Hennesar  and  John  Green, 
with  thdr  co-defendants  In  the  attachment  suit, 
were  Justly  Indebted  to  the  appelant  In  the 
sum  of  $5,233.33,  for  having  on  the  13th  day 
of  June,  IS&l,  feloniously  stolen  that  sum  from 
appellant  (2)  That  ttx  the  commission  of  said 
felony  said  Hennessy  and  Green  were,  at  the 
June  term,  IfOi,  of  the  Nodaway  county  cir- 
cuit court,  indicted,  and,  for  want  of  bail,  were 
committed  to  the  Jail  of  Nodaway  county,  then 
In  charge  and  txpt  by  one  Bwijamin  F.  Pixler, 
sheriff  of  said  county.  (3)  Tliat,  at  the  date 
ot  their  commitment  the  drcoit  court  by  Ita 
ordra,  entered  of  record,  fixed  Oie  amount  of 
ban  to  be  required  of  said  Hennessy  and  said 
Green  each  severally  at  the  sum  of  $4,000. 
(4)  That  on  the  18th  day  of  September,  1894, 
n^iUe  tba  Hcmorable  Qyrus  A.  Anthony,  Jndge 


of  said  court,  was  abeent  from  the  county,  the- 
said  Hennesay  and  Green,  thdr  co-defendant» 
In  attadunent  acting  with  them.  In  order  to- 
procure  the  release  of  said  Green  from  custody, 
did  deliver  to  and  deposit  with  the  garnishee^ 
John  M.  Howendobler,  and  one  Elmer  Fraaer,. 
subject  to  the  order  of  this  garnishee,  the  sum 
of  $2»600,  with  the  understanding  that  thfr 
same  be  paid  back  to  Green  on  the  idease  of 
Howendobler  from  liability  upon  a  recognisance 
which  th^  induced  said  HowendoUer  to  then 
sign  in  the  sum  of  $2,500.  sfOd  pretended  ball 
bond  taken  tac  aald  Green's  appearance  at  the- 
November  term  of  said  court.  (5)  That 

on  the  24th  day  of  September.  18&4,  while  the 
Judge  of  said  court  was  absent  from  the  coun- 
ty, the  said  Hennessy  and  Green,  their  co- 
defendants  acting  with  them,  In  order  to  pro- 
cure the  release  from  custody  of  said  Hennessy.. 
did  deliver  to  and  deposit  with  gamlaihee  the 
further  sum  of  $2,500,  to  Induce  said  garnishee 
to  sign  another  presided  ball  bond  for  the  ^ 
peotanoe  of  said  Hennessy  at  November  torn. 
1894,  In  the  sum  of  $2,500.  (6)  That  said  pre- 
tended ball  bonds  were  aec^ted  by  Sheriff 
Filler,  and  said  Hennesay  and  Green  were  re- 
leased from  Jail  on  acoonnt  thereof.  (7)  That 
the  money  so  left  with  garnishee  was  left  as  in- 
demnity against  legal  liability  on  account  of 
garnishee  having  signed  said  pretended  bonds. 
(S)  That  said  pretended  ball  bonds  were  and. 
are  void,  and  of  no  virtue  and  effect  m  law. 
<9)  Hut  said  Sheriff  Plxlar  was  without  legal 
authority  to  receive,  aco^  or  vppcowe  said 
ttonds,  or  either  of  them.  C^^O)  That  no  order 
of  court  nor  the  Judge  thweof  In  vacation,  nor 
the  clerk  tbereof,  authorized  the.  making,  tak- 
ing, or  accepting  of  said  bonds.  (11)  That  the 
amount  of  each  of  said  bonds,  to  wit  $2,500,. 
was  not  IndOTsed  upon  the  warrant  of  anest  or 
on  the  commitment  upon  which  the  said  Green, 
and  aald  Hennesay  were  arrested  and  held. 
(12)  That  by  reason  of  the  forgoing  facts,  the 
garnishee  has  In  his  custody  the  sum  of  $5,000 
€i  the  property  of  said  Green  and  Hennesay 
and  their  co-defendants  In  attachment,  sub- 
ject to  this  garnishment  proceeding. 

According  to  the  allegations  of  the  r^>Iy,  the 
money  was  deposited  with  the  garnishee  to  In- 
demni^  him  against  liability  as  surety  on  the 
bail  bonds  taken  by  the  sheriff,  by  means  of 
which  the  release  of  the  said  Hennessy  and 
Green  fnan  the  custody  of  the  sheriff  hi  which 
he  was  then  held  to  answer  an  indictment  for 
a  felony  was  procured.  The  only  question  rais- 
ed by  the  demurrer  is  whether  the  said  Howen- 
dolder  can  be  charged  as  garnishee  as  to  the 
money  so  deposited,  while  the  ball  bonds  thna 
given  remain  In  auch  force  aa  they  bad  when 
they  were  taken,  when  the  money  was  deposit- 
ed, and  wlmi  the  garnishment  was  served.  It 
Is  setUed  law  in  this  state  that  "In  order  that 
an  indebtedness  may  be  liable  to  garnishment. 
It  must  be  shown  to  be  absolutely  due  as  & 
money  demand,  unaffected  by  liens  or  prior  In- 
cumbrancea  at  oondlUona  of  contract,"  and  that 
except  In  cases  of  fraud,  "ttie  creditor  can  claim 
DO  higher  rights  against  the  garnishee  tiiaa  the 
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debtor  could  dalm  ftgBtnfff  him."  Scales  t. 
Hotel  Co.,  37  Mo.  5£0;  Well  t.  Tyler.  38  Mo. 
545;  McPhereon  t.  Hallroad  Co.,  66  Mo.  103; 
Fenton  v.  Block,  10  Mo.  App.  536.  "The  In- 
debtedneas,  to  t>e  the  mbject  of  garnishment, 
must  be  certain,  not  depending  xtpon  contln- 
g&acy.  There  miut  be  no  omdltion  precedent, 
no  Impediment  of  any  aort  between  the  gar- 
nishee's liability  and  the  defendant's  right  to  be 
paid,  such  as  tbe  attaching  creditor  himself  can- 
not remove.  Mercantile  Co.  r.  Settles,  58  Mo. 
App.  381;  Drake.  Attachm.  |  551.  In  a  recent 
excellent  work  on  this  subject,  the  rule  deduced 
from  authorities  cited  from  nearly  all  the  states 
is  thus  suted:  "Conthigeut  llablll^  on  con- 
tract affords  no  ground  for  garnishment.  So 
long  as  It  Is  uncertain  whether  the  garnishee 
owes  the  defendant,  he  cannot  be  charged,  as 
the  attaching  creditor  can  have  uo  greater  right 
by  subrogation  than  the  defendant  had  directly 
against  the  garnishee.  The  rule  that  there  can 
be  no  garnishment  Judgment  on  a  conditional 
contract  or  contingent  obligation  Is  too  well 
settled  to  require  comment  Debt  Is  different 
from  attached  property,  which  under  some  cir- 
cumstances may  be  held  until  uncertain  owner- 
ship has  been  settled."  Waptes,  Attachm.  (2d 
Kd.)  S  373,  p.  27Z 

Tlie  facta  stated  in  tbe  reply  fall  to  show  a. 
mcaaey  demand  absolute  due  tram  the  gar- 
nishee to  the  defendants  In  the  attachment  rait. 
On  tbe  contrary,  they  show  only  &  possible  con- 
tingent liability  dependent  upon  a  discharge 
of  the  conditions  of  tbe  bond  on  the  release  of 
Howendobler  from  any  liability  thereon  In  some 
other  way.  That  he  baa  bew  so  discharged  or 
released  Is  not  contended,  but  the  contention  Is 
that,  tiie  bond  not  having  been  taken  In  accord- 
ance with  the  requirements  of  the  statute,  no 
l^al  obligation  for  the  penalty  thereof  was  Im- 
posed upon  the  obligors.  But  that  Is  a  ques- 
tion that  cannot  be  determUied  In  this  case  so 
as  to  protect  tbe  garnishee.  That  Is  a  question 
Iwtween  the  obligee  and  the  dbllgors  on  the 
bond,  in  the  determhiatlon  of  which  the  Judg- 
ment In  this  case  would  have  no  force.  Strauss 
V.  Ayrea,  87  Mo.  348.  It  may  turn  out.  when 
that  question  comes  to  be  Investigated  In  a 
proper  case  between  the  proper  parties,  that 
appellant's  cotmsel  may  be  mistaken  In  their 
TtewB  upon  that  subject,  or  If,  perchance,  the 
garnishee  (the  surety  upon  tbe  bonds)  should 
fed  disposed  in  such  a  case  to  contest  the  valid- 
ity of  the  bonds,  and  be  successful,  he  would 
still  be  entitled  to  indemnity  under  his  con- 
tract for  the  expense  of  such  contest,  bis  lia- 
bility to  the  defendant  belog  still  contingent 
The  rice  of  am>ellant's  argument  Is  In  assum- 
ing that  these  bonds  are  nullities,  and  can  be 
so  declared  In  this  actlou,  neither  of  which 
pn^wdtlons  Is  true.  It  may  be  that  the  bonds 
are  voidable,  and  would  be  avoided  In  an  action 
between  the  proper  parties;  but  they  are  not 
nuUltles.  State  v.  Horn,  »1  Mo.  162,  7  S.  W. 
116^  and  cases  dted;  Jones  v.  Gordim  (Oa.)  9 
S.  B.  782.  They  were  executed  by  the  gar- 
nishee In  good  faith,  for  a  valuable  considera- 
tion, movbig  directly  to  Oie  defendants;  and 


while,  as  to  their  obl^toiy  force  between  him 
and  those  who  re<%lved  that  consideration  in 
whose  shoes  the  creditor  stands,  there  may  be 
serious  question  (upon  which  we  ei^ress  no- 
oplnltm),  untU  that  questlim  is  adjudicated,  and 
the  surety's  liability  on  the  bonds  conclusive- 
ly determined,  the  defendants  have  no  right  of 
action  against  the  surety  on  the  contract  ln> 
question,  and  consequently  their  creditor  has- 
none  by  garnishment. 

The  contention  that  the  plaintiff  has  a  Uen  up- 
on the  money  deposited  with  the  surety  upon 
the  bail  bonds  to  Indenmlfy  him,  which  may 
be  enforced  by  garnishment  In  the  circum- 
stances of  this  case.  Is  ruled  adversely  to  the- 
plalntlfC,  on  the  authority  of  Holker  v.  Hennes- 
sey (Mo.  Sm>.;  decided  Nov.  23, 1897)  42  8.  W. 
1000.  The  Judgment  of  tbe  circuit  court  1» 
affirmed. 

BOBINSON  and  WILUAMS,  JJ.,  concur. 


DAVI»  et  al.  T.  McGANN. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
March  1,  189a) 

BZIOUTIOV  8aLB— SeTTINO  A81DB— Iitadequact' 
or  Prior — Ilucoal  Irsdb  op  Exaoimos. 

1.  A  sale  under  execution  for  S6  of  land 
worth  $1,500  is  unconscionable,  and  should  be 
set  aside. 

2.  A  sheriff  selling  property  under  execution 
Is  bound  to  protect  the  interests  of  both  parties, 
and,  to  avoid  a  sacrifice,  mav  return  the 
cntion,  "No  sale  for  want  of  bidders." 

8.  Under  Rev.  St.  1889,  |  4895,  providing  that 
the  part7  In  whose  favor  a  judgment  is  rendered 
may  have  execution  thereon,  such  party  Is  not 
bound  by  proceeding  under  an  execution  Is- 
sued by  the  clerk  without  authority  from  the 
party  or  his  attorney,  though  it  Is  the  clerk's 
custom  to  thus  Issue  executions  on  judgmenta- 
rendered  at  the  preceding  term. 

Appeal  from  drcnit  court,  Howell  county;. 
W.  N.  Evans,  Judge. 

Bill  by  Eliza  B.  Davis  uid  others  against 
George  McCann.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

A.  H.  Livingston,  for  appellant  0.  W. 
Sloan  and  Jas.  Orchard,  for  respondents. 

BURGESS,  J.  This  Is  a  proceeding  by  bllt 
In  equity  to  set  aside  a  sherlfTs  sale,  and 
deed  to  certain  land  described  in  said  deed, 
which  was  sold  by  said  sheriff  under  the 
following  circumstances:  Plaintiffs  sold  to 
one  J.  R.  Donneworth  a  farm  of  40  acres  of 
land  In  Howell  county,  Mo.,  for  $2,400.  on 
which  there  was  paid  at  the  time  $1,050,  and, 
to  secure  the  payment  of  the  balance  of  the 
purchase  money,  I>omieworth  and  his  wife 
executed  to  plaintiffs,  on  the  4th  day  of  April, 
1893,  their  note  for  $1,350,  payable  12  montba 
thereafter,  secured  by  mortgage  on  the  land. 
When  the  note  became  due  default  was 
made  In  Its  payment,  and  plaintiffs  placed 
the  same  in  the  hands  of  N.  B.  Wilkinson,  an 
attorney  residing  at  Willow  Springs,  in  said 
county,  to  bring  suit  for  tike  forecloiure  ol 
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said  mortgage.  Wilkinson  brought  suit  on 
the  note  and  for  foreclosure  of  tbe  mortgage, 
npon  which  final  Judgment  was  rendered  in 
the  Howell  etrcolt  court,  December  6,  1804. 
Tbe  amount  of  tbe  Judgment  was  |1,S71.00. 
At  the  time  of  the  rendition  of  tbe  Judgment 
and  sale  by  the  sheriff,  two  of  the  plaintiffs 
resided  in  (Colorado,  and  tbe  other  two  in 
Cass  county,  this  state.  On  tbe  19tb  day 
of  February,  1895,  the  clerk  of  said  conrt, 
without  the  knowledge  or  consent  of  plain- 
tiffs or  their  attorney,  issued  an  execution 
upon  said  Judgment  In  favor  of  two  of  tbe 
plaintiffs  therein,  riz.  Eliza  B.  and  James  T. 
Davis,  which  recited  that  the  Judgment  was 
rendered  on  the  15th  day  of  December.  1804, 
whereas,  in  fact,  It  was  rendered  on  the  6th 
day  of  December.  1804.  The  land  was  sold 
by  the  sheriff  of  said  county  under  the  exe- 
^lutlon  on  the  20th  day  of  April,  18K5,  dor- 
Ing  the  setting  of  the  circuit  court  of  said 
county,  and  defendant  became  the  purchaser 
thereof  at  the  price  of  $6,  and  received  tbe 
sheriCTs  deed  therefor.  The  petition  to  set 
aside  the  sale  was  filed  at  tbe  same  term  of 
court  at  which  the  sale  was  made  by  the 
sheriff.  The  land  was  worth,  at  tbe  time 
of  defendant's  purchase,  about  $1,500.  The 
-defendant  was  not  a  party  to  the  suit  on  the 
note  and  to  foreclose  the  mortgage,  nor  was 
he  in  any  manner  interested  therein.  The 
trial  court  rendered  Judgment  setting  aside 
the  sheriff's  sale,  and  also  the  deed  made 
by  him  to  the  defendant.  Defendant  ap- 
pealed. 

Defendant  objected  to  tbe  introduction  of 
any  evidence  under  tbe  petition,  upon  tbe 
ground  that  tbe  facts  therein  stated,  if  true, 
would  not  authorize  tbe  setting  aside  the 
sale.  This  objection  was  overruled,  and  the 
action  of  the  court  In  that  regard  is  assigned 
for  error.  Inadequacy  of  price  alone  will 
not  Justify  tbe  setting  aside  of  a  sheriff's 
sate  under  execution  of  real  estate,  unless 
the  price  is  so  Inadequate  as  to  shock  the 
moral  sense  and  outrage  tbe  conscience; 
then  courts  will  Interfere  to  promote  the 
•ends  of  justice.  Railroad  Co.  v.  Brown,  43 
Mo.  204;  Cobb  v.  Day.  106  Mo.  278,  17  S. 
W.  323;  Knoop  v.  Kelsey,  121  Mo.  642,  26 
S.  W.  683.  In  tbe  case  at  bar  land  worth, 
at  least,  $25  per  acre  was  sold  for  about  16 
cents  per  acre.  It  would  be  difficult  to  con- 
ceive of  a  sale  of  land  that  would  be  more 
unconscionable  than  the  one  in  question.  To 
permit  the  sale  to  stand,  under  the  circum- 
stances, would  be  but  little  lietter  than  tak- 
ing the  property  of  one  person  and  giving  it 
to  another,  which  the  law  does  not  now,  nor 
ever  did,  permit.  The  sheriff  in  selling  the 
property  was  tbe  agent  of  both  tbe  plain- 
tiffs and  defendant,  owing  a  like  duty  to 
«acb,  and  bound  to  protect  tbe  Interest  of 
all  parties  concerned.   It  was  tali  duty  to 


I  see  that  the  property  was  not  sacrificed, 
and  to  that  end  could  have  returned  the  exe- 
cution, "No  sale  for  want  of  bidders."  Rog- 
ers &  Baldwin  Hardware  Co.  v.  Cleveland 
Bldg.  Co.,  132  Mo.  442.  34  S.  W.  57;  Conway 
V.  Nolte.  11  Mo.  74;  Shaw  v.  Potter.  50  Mo. 
281;  Cole  Co.  v.  Madden,  91  Mo.  585,  4  3. 
W.  897;  State  v.  Moore.  72  Mo.  286.  More- 
over, the  execution  under  which  the  land 
was  sold  was  issued  by  the  derk  of  his  own 
volition,  without  tbe  knowledge  or  direction 
of  plaintiffs,  or  of  their  attorney  of  record, 
the  latter  of  whom  resided  in  tbe  same  coun- 
ty. The  sheriff  did  not  even  advise  blm 
that  tbe  execution  was  in  bis  hands,  or  in 
any  way  inform  him  of  tbe  levy,  or  of  his 
purpose  to  sell  tbe  property.  Section  4SKi, 
Rev.  St  1880,  provides  that  "the  party  in 
whose  favor  any  Judgment,  order  or  decree 
Is  rendered,  may  have  an  execution  in  con- 
formity therewith."  It  is  not  to  be  pre- 
sumed, with  this  statutory  provision  In 
force,  that  the  clerk  would  have  issued  tbe 
execution  upon  tbe  Judgment  without  direc- 
tion from  the  attorney  of  record,  or  some  of 
the  plaintiffs  In  tbe  Judgment;  so  that  there 
was  no  laches  npon  their  part  In  not  Icnow- 
Ing  that  an  execution  had  t>een  issued  upon 
the  judgment,  the  land  levied  upon,  and  ad- 
vertised for  sale  under  tbe  execution.  And 
it  makes  no  difference  that  It  may  have  been 
the  custom  of  the  clerk  of  the  court  to  Issue 
executions  upon  all  Judgments  rendered  at 
tbe  next  preceding  term,  whether  directed 
to  do  so  or  not  Plaintiffs  and  their  attor- 
ney had  the  exclusive  right  to  control  tbe 
issuance  of  the  execution,  and  tbe  Issuance 
of  It  by  the  clerk  of  his  own  accord  was 
merely  gratuitous  upon  his  part,  and.  for 
any  subsequent  proceedings  in  pursuance 
thereof  by  the  sheriff,  plaintiffs  nor  their 
attorney  were  In  no  way  responsible  or 
bound  thereby.  While  a  Judicial  sale  shontd 
be  upheld  wh^n  It  can  be  done  without  man- 
ifest Injustice  to  purchaser  at  such  sale  and 
parties  directly  interested  In  the  result  there- 
of, the  process  of  the  court  should  not  be 
used  as  a  medium  through  which  the  prop- 
erty of  one  citizen  is  taken  and  given  to  an- 
other. As  plaintiffs  return  tbe  purchase 
money  bid  by  defendant  at  the  sale,  he  suf- 
fers no  injury  by  setting  the  same  aside, 
while,  upon  the  other  hand,  the  Judgment 
debtors  being  Insolvent  If  the  sale  be  not 
set  aside,  plaintiffs  suffer  the  loss  of  many 
hundreds  of  dollars.  Tbe  court  below  did 
right  we  think,  In  setting  aside  the  sale 
and  sheriff's  deed  to  defendant  for  the  land. 
It  follows  that  no  error  was  committed  In 
overruling  defendant's  objection  to  the  In- 
troduction of  evidence  under  tbe  petition. 
The  Judgment  la  aflBrmed. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  concur. 
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STATE  T.  SUMMERS. 
(Snpreme  Court  of  MisBonri.  Division  No.  2- 
Feb.  16, 1898.) 

BTATIITBS— COMBTBOCTIOK— IhFLIBD  RiPCAt.— IH- 
TOXIOATIKO  LlQCORB— DkCOOISTB. 

1.  Rev.  St.  1889,  H  3890,  3892,  3893.  pasBed 
to  prevent  the  adulteration  of  spirituous  liguorB, 
and  pTOTiding  that  no  perBon  snail  sell  sucn  liq- 
uors without  first  filing  an  affidavit  and  bond 
not  to  adulterate  the  same,  were  not  repealed  hj 
Laws  1879,  p.  165,  regulating  the  gale  of  liquors 

dealers  ui  drugs,  and  repealing  all  acts  in- 
coniistent  with  it,  or  by  Laws  1881,  p.  180,  reg- 
nlatin^  the  sale  of  medicinea  and  poisons  by 
druggiBtB.  and  repealing  all  acts  in  conflict  with 
it,  since  the  flrBt-named  proTisions  are  not  with- 
in the  purview  of  the  last  two  acts. 

2.  Rev.  St  1889.  H  3890,  3892,  3893,  provid- 
ing that  no  person  wiall  sell  c^irituoas  liquors 
without  first  filing  an  affidavit  and  bond  not  to 
adulterate  the  same,  are  in  pari  materia  with 
chapters  56,  S8,  rdating,  respectively,  to  dram- 
shops and  druggists. 

3.  Cognate  statutes,  though  not  in  pari  ma- 
teria, may  be  referred  to  in  order  to  einddate 
the  legislative  intent. 

4.  Rev.  St.  1889,  «  3890,  3892,  3898,  providing 
that  no  person  shall  sell  spirituous  liquors  with- 
out first  filing  an  affidavit  and  bond  not  to  adul- 
terate the  same,  apply  to  druggists  selling  plain 
liquor  called  for  by  a  physician's  prescription. 

Appeal  from  circuit  court.  Holt  county; 
Cyrus  A.  Anthony,  Judge. 

Bud  Summers  was  convicted  of  Illegal  liq- 
uor selling,  and  he  appeals.  Affirmed. 

John  Eenntoh,  Iran  Bialr,  3.  W.  Stokes, 
and  B.  J.  Kellogg,  tor  appellant  W.  E. 
Stobba  and  H.  B.  Williams,  for  the  State. 

SHERWOOD,  J.  For  aeUlng  liquor  with- 
out first  having  taken  oath  and  given  bond, 
defendant  was  indicted,  and,  on  trial  had, 
was  convicted,  of  the  offense  prohibited  in 
sections  3890,  3892,  Rev.  St  1889.  The  in- 
dictment in  Its  charging  part  is  the  follow- 
ing: "That  Bud  Summers,  on  or  about  the 
25th  day  of  December,  1806,  at  the  county 
of  Holt  and  state  of  Missouri,  unlawfully 
did  sell  certain  spirituous  liquors,  to  wit,  one 
pint  of  whisky,  one  pint  of  brandy,  one  pint 
of  beer,  one  pint  of  rum,  without  first  hav- 
ing appeared  before  the  county  court  clerk 
of  said  Holt  county,  and  taking  and  sub- 
scribing an  oath  not  to  mix  or  adulterate 
with  any  substance  whatever  the  liquors  by 
htm  offered  for  sale,  and  without  and  be- 
fore giving  bond  in  the  sum  of  five  hundred 
dollars,  with  good  and  sufficient  security, 
as  required  by  law,  for  the  payment  of  all 
costs  arising  from  prosecutions  for  viola- 
tions of  the  provisions  of  chapter  47,  art.  8, 
Rev.  St.  Mo.  18S9.  in  relation  to  adulteration 
and  sale  of  intoxicating  liquors,  against  the 
peace  and  dignity  of  the  state.  Luke  R. 
Knowles,  Prosecuting  Attorney  within  and 
for  Holt  County,  Missouri."  The  trial  was 
had  before  the  court  on  an  agreed  statement 
of  facts,  as  follows:  "That  at  the  time  char- 
ged in  said  indictment,  to  wit,  on  the  25th 
day  of  December,  1896,  the  defendant.  Bud 
Summers,  was  a  regularly  licensed  and  reg- 
istered druggist  and  pharmacist,  doing  bust- 


nesB  in  the  town  of  Maltland,  Holt  county, 
Missouri,  under  a  merchant's  license  issued 

to  him  on  the  day  of  ,  189-,  and 

that  he  was  during  all  that  time  a  registered 
pharmacist  and  druggist,  having  fully  com- 
plied with  the  acta  of  the  legislature  In  this 
state  applicable  thereto,  and  that  the  said 
defendant  sold  spirituous  liquors  at  his  drug 
store  in  Holt  county  on  the  date  mentioned 
in  the  Indictment,  to  wit,  on  the  25th  day 
of  December,  1896.  and  In  quantity  less  than 
four  gallons,  viz.  one  pint  of  whisky;  that 
such  sale  was  made  upon  the  written  pre- 
scription of  a  regularly  registered  and  li- 
censed physician;  and  that  the  prescription 
was  filled  by  the  defendant  at  his  said  drug 
store,  as  required  by  law.  It  is  further 
agreed  that  the  defendant  did  not,  before 
the  25th  day  of  December,  1896,  make  and 
file  the  affidavit  and  bond  not  to  adulterate 
liquors,  as  is  required  by  sections  3880  and 
3892  of  the  Revised  Statutes  of  Missouri  of 
1889."  Upon  these  facts  appearing,  the  trial 
court  found  defendant  guilty  as  charged, 
and  fined  him  the  sum  of  |50,  as  provided  in 
section  3893,  Rev.  St,  supra.  These  statute 
provisions  had  their  origin  In  an  act  entitled 
"An  act  to  prevent  the  adulteration  of  spirit- 
uous liquors"  (Sees.  Acts  1861,  p.  92),  con- 
taining sections  1  to  13,  which,  so  far  as  nec- 
essary to  quote,  are  as  follows: 

"Section  1.  That  the  adulteration  of  spirit- 
uous or  vinous  liquors,  by  the  use  of  strych- 
nine, or  other  poisonous  liquids  or  ingredi- 
ents, shall  be,  and  the  some  Is  hereby,  de- 
clared a  felony. 

"Sec.  2.  That  any  person  who  shall  in  this 
state  be  guilty  of  the  offense  of  adulterat- 
ing spirituous  or  vinous  liquors,  or  selling 
the  same,  knowing  It  to  be  adulterated  by 
or  with  strychnine  or  other  poisonous  liquids 
or  ingredients,  upon  conviction  In  any  of  the 
criminal  or  circuit  courts  of  this  state,  shall 
be  imprisoned  In  the  penitentiary  of  this 
state  not  less  than  two  years,  nor  more  th:m 
five  years. 

"Sec.  3.  That  any  one  who  shall  be  guilty 
of  selling  to  any  person  In  this  state,  by  re- 
tail or  wholesale,  any  spirituous  or  vinous 
liquors,  adulterated  as  stated  In  the  two  pre- 
ceding sections  of  this  act,  knowing  the 
same  to  be  so  adulterated,  shall  Incur  all  the 
penalties  annexed  to  the  second  section  of 
this  act 

"Sec.  4.  That  it  shall  not  be  lawful  for  any 
person  or  persons  to  sell,  or  offer  to  sell,  any 
spirituous  or  alcoliolic  liquors  within  this  state, 
until  he,  she.or  they  shall  first  appear  before  the 
county  court  clerk  of  the  county  where  such  liq- 
uors are  to  be  sold,  or  offered  for  sale,  and  take 
and  subscribe  to  an  oath  not  to  mix  or  adulter- 
ate, with  any  substance  whatever,  the  liquors 
offered  for  sale;  and  give  bond  in  tbe  sum  of 
five  hundred  dollars,  with  good  and  sufficient 
security,  for  the  payment  of  all  costs  arising 
from  prosecutions  for  violations  of  the  pro- 
visions of  this  act. 

"Sec.  6.  That  It  shall  not  be  lawful  for  ao' 
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person  or  persons  to  manufacture  or  rectify 
any  spirituous  or  alcoholic  liquors  within  the 
limits  of  this  state,  until  he,  she,  or  they 
shall  first  appear  before  the  county  court 
clerk  of  the  county  where  socb  liquors  are 
proposed  to  be  manufactured  or  rectified, 
and  take  and  subscribe  to  an  oath  not  to 
adulterate,  or  suffer  to  be  adulterated,  any 
liquors  manufactured  or  rectified  by  them- 
selves or  agents. 

"Sec.  6.  That  the  prorlslons  of  this  act 
«haU  not  be  so  construed  as  to  prevent  dmg- 
grlsts,  pbysicians,  or  persons  engaged  in  the 
mechanical  arts,  from  mixing  and  adulterat- 
ing liquors  for  medicinal  or  mechanical  pur> 
poses,  to  be  by  them  used  In  tbefr  business. 

"Sec.  7.  That  no  spirituous  or  alcoholic  liq- 
uors Imported  Into  this  state  shall  be  sold 
within  this  state  until  the  same  shall  first  be 
Inspected  and  tested  by  a  competent  chemist, 
to  be  appointed  as  hereinafter  provided. 

"Sec.  8.  That  if  any  person  or  persons  shall 
violate  the  seventh  section  of  this  act,  he, 
she.  or  they  shall  be  guUty  of  a  high  misde- 
meanor, and.  upon  conviction,  shall  be  fined 
not  more  than  one  thousand  dollars,  nor  less 
than  one  hundred. 

"Sec.  9.  That  the  grand  Jujry  may  have 
power  to  send  for  [>ersons  or  papers  In  cases 
where  they  may  be  of  the  opinion  that  any 
person  or  persons  have  been  guilty  of  vio- 
lating any  of  the  provisions  of  this  act 

"Sec.lO.  That  If  any  person  or  persons  shall 
sell  any  spirituous  or  alcohollcliquorswlthotrt 
complying  with  the  ftmrth  and  fifth  sections  of 
this  act,  they  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  vjfoa  conviction,  shall  be  fined 
iiot  less  than  fifty,  nor  more  than  five  hundred 
dollars.'* 

"Sec.  18.  That  before  any  person,  or  co-part- 
nership of  p«-8ons,  shall  De  authorized  to  sell 
intoxicating  liquors,  he,  she,  or  they  shall  file 
nlth  the  derk  of  the  county  court,  In  the  coun- 
ty where  desired  to  sell  the  same,  an  affidavit 
to  the  following  effect  to  «U:  I,  A.  R,  do  sol- 
emnly swear  that  I  wOI  not  mix  or  adulterate, 
with  any  poisonous  substance  whatever,  any 
distilled  or  fermented  liquor,  or  any  composi- 
tion of  which  distilled  or  fermented  Uquors 
form  a  part;  nor  wIU  I  mix  the  diffnent  kinds 
of  liquors  together,  for  the  sake  of  profit,  nor 
dilute  the  same  with  water;  nor  will  I  permit 
the  same  to  be  done." 

This  act,  with  the  exception  of  omitting 
eection  12,  relating  to  the  county  of  St 
T^uis,'and  except  a  verbal  alteration  in  sec- 
tion 8,  Is  embodied  In  Gen.  St  1865,  pp.  376, 
377,  c.  78. 

This  statute  was  passed  upon  In  State  v. 
Ferguson,  72  Mo.  207,  where  we  held  that  a 
druggist  and  practicing  physician  was  liable 
to  the  penalty  designated  in  section  10  of  the 
statute  If  he  sold  liquor  which  he  had  pre- 
scribed without  having  taken  the  oath  and 
given  the  Irand  required  by  section  4  of  the 
act,  and  In  concluding  our  opinion  in  that 
case  we  remarked:  '"The  law  under  consid- 
eration exempts  no  one  whomsoever  from  its 


penal  provisions,  except  upon  the  perform- 
ance of  the  conditione  which  it  preecrlbea. 
We  are  not  authorized  to  make  exceptlona 
and  exeqptlons  not  made  by  the  legislature. 
The  druggist  and  the  physidan.  therefore, 
stand  on  the  same  footli^  as  the  saloon 
keeper.  If  selling  in  violation  of  the  statute, 
by  not  having  previously  made  oath  and  giv- 
en bond.  Section  6  of  the  chapter  referred 
to  is  not  In  conflict  with  this  view,  as  that, 
while  permitting  the  mixing  and  adulteration 
of  Uquors  for  medicinal  and  mechanical  pur- 
poses, must  be  understood  as  taken  in  sub- 
jection to  the  provisions  of  section  ^  supra, 
requiring  the  making  of  the  oath  and  the  giv- 
ing of  bond  as  a  condition  precedent  to  mak- 
ing any  lawful  sale  of  liquors."  It  will  be 
noted  that  this  act  prescribed  a  number  of 
different  itenaltles  fbr  violating  Its  differait 
provisions,  to  vrlt:  In  section  2.  the  punish- 
ment for  the  felony  of  adulteration  is  im- 
prisonment in  the  penitentiary,  and  the  same 
penalty  attaches  to  the  cognisant  vendor  of 
adulterated  liquor.  Section  4  prohibits  any 
person  or  persons  from  selling  liquor  with- 
out tiUcing  oath  ai^  giving  bond  not  to 
adulterate.  Section  6  prohibits  a  manufac- 
turer or  rectifier  of  Uquors  from  engaging  in 
aucb  business  without  first  taking  an  oath. 
Section  7  prohibits  the  sale  of  imported  Uq- 
uors without  Inspection.  Section  8  affixes 
the  penalty  for  violating  the  preceding  sec- 
tion at  a  fine  of  from  f  100  to  91,000.  Sec- 
tion 10  prescribes  as  punishment  for  vlola- 
tkm  of  secttons  4  or  6  a  fine  of  tiom  |60 
to  1600.  So  that  It  win  be  seen  that  this 
act,  whose  avowed  object  Is  to  prevent  the 
adulteration  of  liquors,  has  4  different  pen- 
alties for  Its  various  violations.  By  Its  plain 
terms,  no  one  who  makes  a  sale  of  liquor  Is 
exempted  from  taking  oath  and  giving  bond; 
and  It  is  Important  to  observe  that  moat  of 
the  sections  In  question,  and  all  of  those  In- 
volved in  this  controversy,  having  under- 
gone revision,  are  still  retained  on  our  stat- 
ute books,  to  wit,  Rev.  St.  1879.  ||  1600- 
1002, 1006-1607,  and  are  found  under  the  ap- 
propriate title  of  "Crimes  and  Criminal  Pro- 
cedure." So,  also,  the  same  sectlona  appear 
in  the  last  revision  (Bev.  St  1889,  H  3887, 
8890-8884)  under  the  fit  title  of  "Crtanes  and 
Punishments."  And  those  sections,  und«^ 
going  some  degree  of  amendment  wen  kept 
in  force  by  various  statutory  eiactments, 
until  brought  to  their  present  shape.  Laws 
1877,  p.  340,  approved  April  24th  of  that 
year.  At  the  same  session  an  act  was  pass- 
ed entitled  "An  act  to  regulate  the  sale  of  in- 
toxicating Uquors  by  dealers  In  dmgs  and 
medicines,"  approved  May  2d.  In  1879  an 
act  was  passed  of  a  similar  title,  with  some 
additions,  approved  May  18th,  which  ex- 
pressly r^aled  the  act  aforesaid  of  Uay 
2,  1877,  and  "aU  other  acts  or  parts  of  acts 
Inconsistent  with  the  provisions  of  that  act" 
See  Laws  187^  p.  16B.  In  1881  waa  passed 
an  act  entitled  "An  act  to  regulate  the  sale 
of  medicines  and  poisons  by  dmgglsta  and 
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pbarmaclstB,"  l^>proTed  Marcb  26  (Iawb 
1881,  Ik  130).  In  Ita  concluding  section  ft  re- 
peals "all  acts  and  parts  of  acta  In  conflict 
wltli  Qiat  act"  In  none  of  tbeae  acta,  bow- 
ever,  was  there  the  slightest  hint  or  Intima- 
tion given  of  an  Intent  to  do  away  wltb 
those  Btatntory  provlslonB  contained  in  sec- 
tion 4  of  the  original  act  requiring  oatb  and 
bond  to  be  given  not  to  adulterate  llauors, 
which  section  baa  now  become  section  8890 
of  the  present  Revision.  In  State  r.  Boiler, 
77  Mo.  120,  It  was  ruled  that  '*botta  the  act  of 
1879  and  that  of  1881  were  Intended  to  regu- 
late the  whole  snl^ect  of  the  sale  of  Intoxi- 
cating liquors  by  dmgglata,"  and  that  "there 
Is  no  room  to  doubt  that  the  act  of  1881  was 
Intended  as  a  substitute  for  that  of  ISTO." 
It  Is  Immaterial  to  dlscnss  whether  die  act 
of  1881  operated  as  a  substitute  for  that  of 
1879^  but  It  Is  certain  that,  according  to  the 
very  terms  of  Its  repealing  clause,  it  did 
not  repeal,  nor  did  It  profess  to  repeal,  any- 
thing in  the  act  of  1878,  or  any  other  law,  un- 
less **ln  conflict  with"  that  act  That  case 
proceeds  on  the  familiar  theory  that,  where 
the  whole  subject-matter  of  a  statute  or  stat- 
utes Is  revised,  there  "the  revision  Is  a  sub* 
stltute;  it  displaces  and  repeals  the  former 
law  as  It  stood  relating  to  the  subjects  with- 
in Its  purview."  Snth.  St  Conat  §  164. 
Not,  so,  however,  when  the  revising  act  pre- 
scribes Its  effect  on  a  previous  statute  or 
statutes,  tor  th^  it  will  have  no  other. 
"Thus,  If  It  contains  an  ^ireas  repeal  of  all 
inconsistent  acts  and  parts  of  acta,  there  is 
an  ImpllcatlDn  that  if  there  are  parts  of  for- 
mer acts  not  embraced  In  tbe  new  act  and 
not  Inconsistent,  they  are  not  repealed."  Id. 
f  165.  The  section  now  In  question  (section 
3890)  was  not  within  the  purview  of  either 
the  act  of  1879  or  that  of  1881,  and  con- 
sequently was  not  repealed  by  them,  nor 
Intended  to  be;  and  If  State  v.  Boiler,  snpra, 
contains  anything  to  ttie  contrary  of  this,  we 
overrule  It  Besides,  the  statute  under  re- 
view is  in  pari  materia  with  the  statute  re- 
lating to  dramshops  and  to  druggists  (Bev. 
St  1889,  cc.  66,  58).  and  they  are  to  be  con- 
strued together,  as  though  they  constituted 
but  one  act.  This  must  be  done,  since  the 
litigated  statute  forms,  with  the  others,  a 
whole  system,  of  which  it  forms  a  part. 
Even  cognate  statutes,  though  not  strictly 
in  pari  materia,  may  be  Invoked  and  referred 
to  in  order  to  elucidate  the  legislative  In- 
tel^ Suth.  St  Conat.  ff  283,  284;  Ex  parte 
Marmaduke,  91  Mo.  loc.  dt  257,  4  S.  W.  91. 
If  the  theory  of  defendant  were  to  prevail 
in  this  case,  then  It  would  be  impossible  to 
secure  a  conviction  against  any  one  for  the 
oflFense  of  selling  liquor  without  oath  and 
giving  bond.  Not  against  the  druggist  be- 
cause all  the  law  in  his  case  is  to  be  found 
In  chapter  68,  supra;  not  against  the  dram- 
shop keeper,  because  all  the  law  In  bis  case 
la  confined  to  the  sections  of  chapter  QU;  not 
against  the  merchant  (chapter  111,  Bev.  St 
1888),  because  neither  Is  section  681:^  which 


pn^btts  a  mendiant  to  sell  liquor  without 
license,  under  penalty  of  a  fine  of  from  $50 
to  $500,  eta,  nor  In  any  other  section  of 
that  chapter,  is  there  found  any  requirement 
for  him  to  take  oath  or  glye  bond  prior  to 
selling  liquor,— the  result  of  aB  wblCb  would 
be  that  section  8880  would  be  a  dead  letter, 
since  there  would  remain  no  class  of  skiers 
upon  which  it  could  operate.  We  are  not 
inclined  to  give  such  a  nullifying  effect  to  a 
stetnte  which  has  stood  on  our  statute  books 
for  nearly  37  years,  and  has  passed  through 
two  revising  sessions  of  om  legislature,  and. 
In  addition,  has  received  a  Judicial  construc- 
tion in  Ferguson's  Case,  in  evident  accord 
with  the  views  of  the  legislature  at  the  lost 
revising  session.  Something  hu  been  said 
by  counsd  to  the  effect  that  it  Is  to  be  noted 
tiiat  the  law  as  contained  in  section  3S8T, 
Bev  St  1888,  makes  the  adulteration  of  liq- 
uor a  felony,  wUle  section  4616  ot  dup- 
ter  68  relating  to  drugglsta  makes  the  adul- 
teration by  him  only  a  mlsdemeuior.  But 
that  section  does  not  relate  to  nor  prohibit 
odnltmition  of  liquors,  but  only  to  the  adul- 
teration of  '^drugs,  chemicals,  or  medical 
preparations."  But  even  if  it  did  relate  to 
liquors,  this  fact  would  not  affect  fbe  pro- 
hibitory force  of  section  8880.  In  a  word,  we 
hold,  as  we  did  In  State  v.  Ferguson,  supra, 
that  when  a  druggist  sells  plain  liquor  call- 
ed for  by  a  physician's  prescription,  he  vio- 
lates the  law,  unless  he  bos  made  prepara- 
tion by  previously  taking  the  required  oath 
and  giving  the  required  bond.  In  this  re- 
gard, an  men  who  sell  liqumr  in  this  state 
stand  equal  before  the  law.  This  cause  was 
transferred  to  this  court  by  the  Kansas 
Olty  court  of  appeals,  owing  to  a  conflict  be- 
tween Stete  V.  Hughes,  35  Mo.  App.  615,  de- 
cided by  that  court  ai>d  Stote  v.  Goff.  (Si 
Mo.  App.  498,  decided  by  the  St  I<ouls  court 
of  appeals.  It  resulto  from  the  views  al- 
ready expressed  that  we  disapprove  the  for- 
mer, and  approve  the  latter,  decision.  Hence 
Judgment  Is  affirmed.  All  concur. 


GBBteN  T.  DITSCH. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  23,  1898.) 

Afpbal — HiRMLKss  Error— WiTTTsssBs — Compb- 
TSSCT  — Statute  op  Fraodb— Part  Per- 
FORHANCB— Implied  Cotenantb. 

1.  The  admission  of  incompetent  evidence  in 
a  suit  in  equity  is  not  reversible  error,  where  Its 
rejection  will  not  change  the  conclusion  of  fact. 

2.  An  agent  of  plaintiff,  who  had  made  the 
■ale  in  controversy  to  defendant's  ancestor,  can- 
not testify  to  the  transaction,  it  being  within 
Her.  St.  1889,  S  8918. 

3.  By  a  verbal  contract,  property  was  sold 
for  $3,000,  on  eondiUoa  that  the  title  should  be 
marketable,  and  that  the  vender  should  build  an 
addition  to  the  house  costing  $600,  to  be  added 
to  the  price.  The  $3,000  was  paid  at  once,  and 
tbe  vendor  gave  a  note  therefor,  secured  by  a 
trust  deed  on  the  property.  Tbe  title  was  later 
found  to  be  marketable.  The  addition  was  com- 
Iileted  six  months  later,  as  agreed,^and  paid  tor 
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bT  tiie  vendor.  Sdd,  that  the  payment  of  the 
$3,000  and  the  ^ving  of  the  trust  deed  were  in 
puranarce  of  the  contract,  and  hence  there  was 
anfficient  ^art  performance  to  estop  both  par- 
ties  from  inTokine  the  statute  of  frauda. 

4.  While  there  u  an  implied  eorenant;  in  an 
executory  contract  for  the  sale  of  real  estate, 
that  the  grontw  has  a  marketable  title,  yet 
there  is  no  implied  covenant  that  the  title  will 
be  such  as  the  grantee  may  be  willing  to  accept, 
or  as  his  attorney  may  pronounce  marketable. 

Appeal  from  circuit  court  Jackson  county; 
E.  U  Scarritt  Judge. 

Bill  m  equity  by  John  J.  Oreen  against 
Henry  Dltscb.  From  a  decree  for  plaintiff, 
defendant  appeals.  Affirmed. 

This  Is  a  suit  Id  equity  for  the  specific 
performance  of  an  alleged  contract  for  the 
sale  of  a  lot  in  Kansas  City,  on  which  there 
was  at  the  time  a  dwelling  house.  The  pe- 
tition charges  that  on  the  15th  of  November, 
1890,  plaintiff  was  the  owner  of  the  lot,  de- 
scribing it,  and  on  said  day  a  contract  be- 
tween him  and  P.  W.  Dltsch  was  entered 
Into,  "by  the  terms  of  which  the  plaintiff 
agreed  to  sell,  and  the  said  P.  W.  Ditsch 
agreed  to  buy,  said  property,  at  and  for  the 
price  and  sum  of  three  thousand  dollars; 
and  that  it  was  further  agreed  that  an  ad- 
dition to  the  house  then  standing  on  said 
premises  should  be  constructed  by  the  plain- 
tiff, at  the  price  not  exceeding  five  hundred 
dollars,  which  amount  said  Ditsch  should 
repay  to  the  said  Green.  It  was  further 
agreed  that  the  said  contract  should  be  con- 
summated when  said  addition  to  said  house 
should  be  completed;  that  plaintiff  proceed- 
ed at  once  to  the  erection  of  said  addition, 
and  completed  same  at  the  cost  of  five 
hundred  dollars;  and  it  was  agreed  be- 
tween the  parties  that  as  a  means  to  pay 
plaintiff  for  said  lot  before  the  consumma- 
tion of  said  contract  and  the  ei-ectlon  of  said 
addition,  that  the  said  Ditsch  should  pay  to 
the  plaintiff  the  said  sum  of  three  thousand 
dollars,  and  the  plaintiff  should  execute  to 
said  Ditsch  a  note  for  said  amount,  secur- 
ed by  deed  of  trust  on  said  property;  that 
said  note  and  deed  of  trust  were  accordingly 
executed,  and  plaintiff  has  completed  said 
addition,  and  has  complied  with  all  the 
terms  and  conditions  of  said  contract  on  his 
part;  that,  pending  the  said  performance  of 
said  contract,  the  said  P.  W.  Ditsch  departed 
this  life,  leaving  the  said  defendant  as  his 
heir,  and  the  said  defendant  thereupon  as- 
sumed the  said  contract,  and  has  reaped, 
and  Is  now  enjoying,  the  benefits  thereof, 
having  entered  Into  the  possession  of  said 
property  under  said  contract,  and  accepted 
the  additions  so  erected  by  plaintiff  as  afore- 
said; but  that  the  said  defendant  failed  and 
refuses  to  carry  out  and  perform  bis  part  of 
said  contract,  and,  on  the  contrary  thereof, 
undertook  to  cause  a  sale  to  be  made  under 
the  terms  of  the  deed  of  trust  aforesaid,  ofi 
the  28tli  day  of  December,  1891,  and  claims 
to  have  acquired  the  title  to  said  property 
under  and  by  virtue  of  said  trustee's  sale. 
But  the  plaintiff  alleges  that  It  was  a  part 


of  the  contract  hereinbefore  mentioned  that 
said  deed  of  trust  sbonld  not  be  thus  fore* 
dosed,  but  should  simply  be  held  to  secure  the 
performance  by  the  plaintiff  of  his  part  of  the 
contract  for  the  conveyance  of  said  lot  and 
the  erection  of  said  addition  for  the  ag- 
gregate sum  of  thirty-flve  hundred  dollars. 
Plaintiff  has  at  all  times  been  ready  and 
willing  to  comply  with  his  part  of  said  con- 
tract, and  he  prays  the  court  to  require  the 
defendant  to  specifically  perform  bis  part 
thereof,  to  set  aside  trustee's  sale,  to  cancel 
and  annul  the  plaintiff's  said  note  and  the 
deed  of  trust  given  to  secure  the  same,  to  re- 
quire the  defendant  to  pay  the  balance  of 
the  purchase  money,  to  wit,  the  aom  of  fire 
hundred  dollars,  with  interest  from  the  first 
day  of  May,  1891,  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  meet 
and  proper."  Defendant,  by  answer,  admit- 
ted the  execution  and  delivery  of  the  note 
and  deed  of  trust,  and  the  sale  of  the  land 
thereunder  as  charged,  but  denied  every  other 
allegation  of  the  petition.  He  charges  af- 
firmatively that  the  alleged  contract.  If  one 
should  be  found  to  have  been  made,  -was  not 
In  writing,  nor  was  there  any  memorandum 
thereof  In  writing  signed  by  either  of  the 
parties  charged  therewith,  and  such  contract 
cannot  be  enforced  by  reason  of  the  statute 
of  frauds.  Upon  a  trial  in  the  circuit  court, 
a  decree  was  rendered  Id  favor  of  plaintiff, 
and  defendant  appealed.  The  facts  will  suf- 
ficiently appear  In  the  opinion. 

L.  H.  Waters,  for  appellant.  Karnes, 
Holmes  &  Krauthoff,  for  respondent. 


MACTABLANB,  P.  J.  (after  stating  the 
facts).  It  appears  from  the  evidence,  to  our 
entire  satisfaction,  that  a  verbal  agreement 
was  entered  Into  In  November,  1880,  between 
plaintiff  and  P.  W.  Ditsch,  the  ancestor  of 
defendant,  by  which  the  former  agreed  to 
sell  to  the  latter  the  land  In  question  for  the 
sum  of  ¥3,000  cash.  It  Is  true,  the  proof  of 
the  contract  la  part  was  made  by  a  witness 
who  was  the  agent  of  plaintiff,  and  who 
dealt  directly  with  P.  W.  Ditsch,  who  had 
died  before  the  trial.  Claim  was  made  on 
the  trial,  and  Is  renewed  here,  that  the  wit- 
ness was  Incompetent,  under  the  statute,  to 
testify,  on  account  of  the  death  of  Ditsch. 
who  was  a  party  to  the  contract.  In  equity 
cases,  Incompetent  evidence  admitted  on  the 
trial  can  l>e  disregarded  by  the  appellate 
court;  so,  speaking  generally,  the  admissI<Hi 
of  such  evidence  is  not  reversible  error. 
This  is  so  when,  rejecting  the  Incompetent 
evidence,  the  conclusion  of  fact  will  be  un- 
changed. The  witness  whose  Incompetency 
is  charged  testified  to  the  agreement  for  the 
sale  which  he  said  was  made  between  him- 
self, as  agent  of  plaintiff,  and  Mr.  Ditsch. 
Under  the  construction  we  have  given  to  the 
statute,  he  was  not  a  competent  witness  to 
the  transaction.  Banking  House  v.  Rood, 
132  Mo.  258,  33  S.  W.  616. .  But  a  iwltness 
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called  by  defendant  ooaflrmed  tbls  evidence, 
as  did  likewise  all  the  circumstances.  We 
need  not  go  Into  the  evidence  on  tbls  ques- 
tion In  detail,  as  defendant  does  not  really 
dispute  tbat  such  a  verbal  agreement  was 
mode. 

2.  The  first  substantial  defense  Is  tbat  the 
contract,  being  for  tbe  sale  of  real  estate,  can 
only  be  proved  by  some  writing  signed  by  the 
party  to  be  charged,  and  there  was  therefore 
a  failure  of  proor.  Plaintiff  meets  this  de- 
fense by  the  charge  tbat  there  was  such  part 
perfomuinee  of  the  contract  on  the  part  of 
plaintiff,  and  acceprance  thereof  on  the  part 
of  defendant's  ancestor,  as  prevents  the  in* 
terposltlon  of  the  statute  of  fraudS'  as  a  de- 
fease. The  agreed  price  for  the  property,  as 
tt  stood  at  the  time  of  the  contract,  was 
fS.OOO,  to  be  paid  In  cash,  on  certain  condi- 
tions in  respect  to  the  title,  and  on  the  con- 
dition tbat  plaintiff  would  build  an  addition 
to  the  house  at  a  cost  of  $500,  this  amount  to 
be  added  to  the  purchase  price.  Mr.  Ditsch 
prepared  the  plans  and  specifications  for  the 
addition,  and  superintended  the  work,  and, 
when  completed,  plaintiff  paid  the  contractor 
$5U0,  the  contract  price  therefor.  This  con- 
tract was  let  on  tbe  20th  of  April,  ISUl,  and 
the  improvement  was  comideted  in  almut  80 
(lays  thereafter.  On  tbe  Ist  day  of  Decem- 
ber, 1880,  a  few  days  after  the  date  of  the 
■Ueged  agreement,  BitscU  paid  or  gave  over 
to  plaintiff  tbe  sum  of  $3,000;  and  i^alntlff 
cxecnted  and  delivered  to  Iiim  his  note  for  the 
same  amount,  payable  six  months  after  date, 
wltb  interest  from  maturity,  and  also  a  deed 
of  trust  on  said  property  purporting  to  secure 
said  note.  The  parties  differ  as  to  the  imr- 
pose  of  tills  last  transaction.  Plaintiff's  the- 
ory Is  that  the  contract  could  not  be  entirely 
e.vecutcd  until  the  sprlnft  of  181>1,  and  he  de* 
sired  that  the  purchase  money  should  be  made 
available  to  him.  To  accomplish  this,  the 
ntoney  was -paid  by  Ditsch,  aud  tbe  note  and 
deed  of  trust  were  made  by  plaintiff,  to  se- 
cure him  In  case  the  contract  of  sale  was  not 
carried  out.  On  tbe  other  band,  defendant 
Insists  tliat  the  transaction  was  an  indep«id* 
ent  lonn  of  |8,000,  with  the  deed  of  trust  as 
security,  and  bad  no  connection  whatever 
witli  the  contract  of  sale.  If  these  acts  were 
rpferable  to  tbe  verba)  contract  of  sale,  and 
«-ere  done  by  the  parties  with  tbe  Intention 
uf  canrlng  It  out,  they  were  undoubtedly 
sufficient  to  estop  both  parties  to  Invoke  tbe 
statute  of  frauds  to  defeat  the  cwtract. 
Plaintiff  built,  at  his  own  expeii.Bc,  the  addi- 
tion to  the  dwelling  house,  and  Ditsch  paid 
the  tigreei  purchase  price.  Notliing  remained 
to  be  done  on  the  part  of  plaintiff  but  to  make 
to  Ditsch  such  title  to  tbe  land  as  the  con- 
tract contemplated,  and  on  tbe  part  of  Ditsch 
to  refund  tbe  cost  of  the  improvement 

Considering  tbe  evidence  and  all  the  cir- 
cumstances, we  are  of  the  opinion  that  the 
acts  done  were  In  performance  of  the  con- 
tnct,  notwithstanding  the  positive  evidence 
«ie  of  defendant's  witnesses  tbat  Ditsch 
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said  In  reference  to  the  payment  of  tbe  mon- 
ey: "If  I  let  that  money  go,  I  want  to  be 
sure  the  mwey  will  be  paid  when  It  1:>ecomes 
due,  and  tJiat  It  shall  have  nothing  to  do  with 
this  talk  tbat  Green  and  1  have  had  about 
the  sale  ol  tbe  property."  One  of  plaJntlffs 
witnesses  testified:  "The  abstract  of  the 
property  had  been  submitted  to  Mr.  Traber 
for  examination,  and  he  found  some  objec- 
tions to  It,  which  he  said  would  have  to  be 
fixed  before  Mr.  Ditsch  would  buy  the  prop- 
erty. I  told  him  the  party  [meaning  his 
brother  John  J.  Green]  would  like  to  get  some 
money  on  It.  and  Mr.  Traber  suggested  a 
deed  of  trust  for  $8,000,  which  was  given, 
and  the  amount  to  me,  less  Interest,  $180. 
which  was  deducted,  as  \lr.  Ditsch  claimed, 
until  he  got  poaseasion  of  the  property." 
This  money  was  psld  December  1,  1800.  At 
that  time  the  attorney  of  Ditsch  made  some 
ebjectloua  to  tbe  title,  which  be  thought  could 
be  corrected,  and  the  addition  was  to  be 
built.  One  hundred  and  eighty  dollars  was 
deducted  from  the  three  thousand  dollars. 
Tills  was  done  to  compensate  for  delays,  the 
transaction  being  for  cash  and  Immediate  de- 
livery of  possession.  The  contract  for  the 
improvement  was  not  made  until  April.  IHitl. 
This  Improvement  was  made  according  to 
plan.s  and  specifications  made  by  Ditsch  him- 
self, and  was  superintended  by  him  and  de- 
fendant. Indeed,  some  extra  work  was  done 
under  tUeIr  direction,  and  for  which  they  paid. 
Under  these  facts,  no  otlier  conclusion  can  be 
fairly  drawn  than  that,  while  tlils  addition 
was  being  constructed.  Ditsch  Intended  to 
carry  out  the  contract,  in  which  case  the 
$3,000  should  be  ap^ed  as  payment  for  tlie 
projieily.  We  ought  to  give  such  consU'uc- 
tlon  to  the  acts  of  tlie  parties  as  will  be  con- 
sistent with  honesty  and  fair  dealing.  AVe 
ought  not  to  infer  tbat  Ditsch  Intended,  after 
the  improvement  bad  been  paid  for  by  plain- 
tiff, to  foreclose  his  deed  of  trust,  and  there- 
by defeat  bis  contract,  and  appropriate  the 
Improvements  be  liad  induced  plaintiff  to  put 
upon  tbe  land. 

3.  But  defendant  claims  that  plaintiff  failed 
to  correct  the  defects  in  the  title,  and  was 
unable  to  make  good  tide  to  tbe  land,  and 
therefore  the  conditions  upon  wbicb  the  sale 
was  made  failed,  and  he  bad  tbe  right,  there- 
fore, to  foreclose  tbe  deed  of  trust.  There 
can  be  no  doubt  that,  under  tbe  contract, 
plaintiff  was  required  to  furnish  Ditsch  a 
good,  marketable  title  to  the  land,  and,  un- 
less such  a  title  was  tendered  within  a  rea- 
sonable time,  he  bad  tbe  right  to  rescind  the 
contract,  and  demand  a  return  of  the  purchase 
money,  and,  on  refusal,  could  foreclose  bis 
deed  of  trust.  We  find  in  tbe  record  tbe  fol- 
lowing stipulation  in  respect  to  tbe  title:  "It 
iB  agreed  by  counsel  for  defendant  and  plain- 
tiff tbat  said  abstract  furnished  by  Green 
showed  that,  at  the  date  of  tbe  alleged  con- 
tract of  sale  from  Green  to  P.  W.  Ditsch,  tbe 
title  of  said  Green  to  the  property  in  ques- 
tion was  the  same  as  tbe  title  to  tbe  property 
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in  qneatlon  in  the  cnse  <tf  Mitctaner  t.  Holmat, 
decldnl  by  tbe  anpreme  court  at  the  April  term, 
1883  (June  27),  and  reported  In  22  8.  W.  1070.** 
The  case  referred  to  will  be  found  reported 
In  117  Mo.,  at  page  185.  Hie  conclnslon  of 
Che  court  In  that  case  (page  212;  117  Ma,  and 
page  1077,  22  8.  W.)  waa  that  the  tlQe  was 
good  and  nuu^etable.  It  appears  from  tbe 
evidence  that  defendant  refused  to  pay  the 
amotint  expended  by  plaintiff  In  making  tbe 
ImproTement,  or  to  accept  a  deed  to  the  prop- 
erty, bat,  instead,  proceeded  to  we^  tbe  land 
onder  the  deed  of  tn;st  Tlie  sale  was  made 
In  December,  1891.  Ditsch  blmself  was  the 
purchaser,  for  |1,000,  and  the  title  was  trans- 
ferred to  him  tgr  deed  from  the  trustee.  Thus, 
he  secured  the  title  and  possession  of  the 
property,  refuses  to  pay  the  balance  of  the 
purchase  price,  and  holds  possession  against 
plaintiff.  He  not  only  gets  the  property,  but 
holds  the  balance  of  the  note  as  a  personal 
obligation  against  plaintiff.  But  defendant 
now  Insists  that  the  condition  of  the  purchase 
was  not  that  the  tiUe  should  be  marketaUe, 
but  that  it  should  be  such  as  his  attorney 
would  say  waa  perfect,  and  about  which  no 
question  could  be  raised,  Zt  appears  that, 
iifter  plaintiff  had  furnished  an  abstract  of 
rhe  title,  the  attorney  of  Ditsch  did  i>oInt  out 
some  objections  to  the  title,  and  that  at  that 
time  he  stated  that  he  had  previously  had 
rrouble  about  the  titie  to  another  piece  of 
land  he  had  bought,  and  he  would  not  take 
the  land  If  there  was  any  kind  of  question  In 
regard  to  the  title.  That  he  would  do  Just 
its  bis  attorney  told  him.  We  are  aUe  to  find 
no  such  agreement  on  stipulation  In  the  orig- 
inal contract  The  contract  was  parOy  per- 
formed after  the  defects  had  been  pointed  out. 
The  defects  noted  were  the  same  as  those 
held  to  be  Insufficient  In  Mltchner  t.  Holmes, 
supra,  to  defeat  a  contract  of  sale.  In  a  s^e 
of  land,  without  condition,  there  Is  an  im- 
plied covenant  on  the  part  of  the  vendor  to 
make  a  good,  marketable  title  to  the  land. 
"He  should  have  a  title  which  would  enable 
him.  not  only  to  bold  his  land,  but  to  hold  It 
In  peace,  and,  if  he  wishes  to  sell  it,  to  be 
reasonably  sure  that  no  flaw  or  doubt  will 
come  up  to  disturb  Its  marketable  value.** 
Wat.  8pec.  Perf.  Cont  §  412;  JInstIn  v. 
Grimes.  88  Ma  478;  Mltchner  v.  Holmes,  su- 
pra. But  there  Is  no  Implied  covenant  that 
the  title  will  be  such  as  the  vendee  may  be 
willing  to  accept,  or  that  his  attorney  may 
pronounce  good  and  marketable.  Nor  has  , 
either  party  the  right  to  add  such  a  condition 
to  the  contract  as  originally  made.  They 
must  abide  by  the  agreement  aa  orlgiually 
made,  unless  changed  by  mutual  consent. 
There  was  evidence  to  the  effect  that  Ditsch 
declined  to  make  a  written  contract,  on  tbe 
ground  that  In  case  of  his  death— and  he  was 
then  old  and  Infirm— there  would  be  trouble 
and  expense  In  settling  the  matter  and  se- 
curing tbe  tltie.  but  at  the  same  time  plaintiff 
uas  assimn]  that  the  contract  would  be  faith- 
fully executed.   The  arrangement  made  1^ 


taking  tike  deed  <a  traat,  with  power  of  sale 
was  snch  aa  to  place  the  l^al  title  In  the 
hands  of  a  trustee^  and  to  Insore  a  transfw  to 
Ditsch  In  case  plaintiff  failed  to  perform  his 
part  of  tbe  contract  Plaintiff  has  fully  per- 
formed, and  nothing  remains  to  be  done  but 
to  place  the  parties,  as  neariy  aa  poaaible,  in 
the  situation  th^  would  have  occnpled  had 
the  contract  been  faithfully  earned  oat  br 
them.  This,  we  think,  was  done  by  the  de- 
cree of  the  drcalt  court,  and  K  la  affirmed. 

PBR  OUBIAM.  Tbe  foregoing  opinion, 
prepared  by  our  late  associate,  MACFAB- 
liANB.  P.  J.,  having  been  dulj  considered,  is 
adopted  as  the  opinion  of  the  court,  and,  in 
accordance  therewith,  tlw  decree  of  the  dr- 
cult  court  Is  aflSnned. 

BKACE.  P.  J.,  and  ROBINSON  and  WIL- 
LIAMS, JJ.,  concur. 


MAITHEW8  V.  MISSOURI  PAC  BY.  00. 
(Supreme  Court  ot  Missouri.  Division  No.  1. 

Nov.  23,  18»7,) 

RAILROAnS — FlRR  PROM  IjOCOlfOTIVB — ^TKSTIllOXr 
— ADMiasiBiLiTT— Ebrok  Curid— Trcbt  Deeh— 
Paktiks — Liability  for  Loss  or  Propbrtt  Ix- 
BCRED— Effeot  ov  Btatl'te— Railko4D  Inscrkie 

OF  BDR:rED  PROPSaTIT— iMSTRUOTIOXa— UlASI'Se 

OF  Damages— CoaTiHOAjroa—DBFosiTioit  or  Ad- 

VBK8K  PaRTT. 

1.  In  an  action  to  recover  for  fire  communi- 
cated by  defendant's  locomotive,  testimony  of 
a  witness  that  he  saw,  snbseqaent  to  the  fire,  a 
spark  from  an  engine,  on  defendant's  road. 
Btrike  a  tent,  which  bad  been  erected  on  the  site 
ot  the  Iturned  barn,  was  admissible  as  tendinj; 
to  prcve  the  probability  that  the  fire  was  com- 
municated to  plaiotifTs  property  by  aiuuka  trcm 
one  of  defendant's  engines. 

2.  Where  improper  evidence  for  jdaintiff  was 
admitted,  and  afterwards,  on  motion  of  defend- 
ant, stricken  from  the  record,  the  error  Is  cnred. 

3.  Where  plaint'flE  gives  another  A  trust  deed 
of  his  farm  as  security  for  a  note  to  a  third  per- 
son, and  before  the  maturity  thereof,  sues  a  rail- 
road for  damages  for  burning  a  bam  on  the 
farm,  and  the  note  was  paid  by  a  aale  of  the 
premises,  before  judgment  was  rendered,  the 
plaintiff  was  the  rual  ^arty  in  intereatt  and  the 
proper  party  to  maintain  the  action.  - 

4.  A  railroad  company  is  liable  to  the  owner 
for  the  full  value  of  the  property  destroyed  by 
sparks  from  its  locomotive,  notwltiistanding  the 
owner  had  insured  the  property,  and  collected 
the  insurance. 

5.  The  effect  of  Rev.  St.  1889.  |  2615.  provid- 
ing that  railroad  corporations  shall  be  respoasci- 
ble  for  property  injured  by  fire  from  Its  locom«»- 
tives,  is  to  make  the  railroad  company  an  in- 
surer against  loss  by  fire  commnnicateid  by  its 
locomotives,  and  ooTitributory  oegligence  of  the 
owner  in  the  lawful  use  of  his  property,  short  of 
fraud,  constitutes  no  defense  to  an  action  for 
damages  therefor. 

6.  Where  an  instruction  is  conwt,  If  it  is 
thought  to  be  too  general,  more  specific  instrac- 
tions  should  be  requested. 

7.  The  measure  of  damages  against  a  niiln»ad 
company  for  the  loss  of  a  Dnilding  by  fire  is  ihe 
value  of  the  building,  at  the  time  of  Ita  destrue- 
tioD. 

8.  In  an  action  against  a  railroad  company  for 
destruction  of  a  building  by  fire  from  defend- 
ant's locontptive,  testimony  of  witnesses  m  te 
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the  original  cost  of  the  buildine  la  admisdble, 
thoagh  materials  may  then  hare  oeen  moie  eost- 
ly  than  when  the  baildins  waa  burned,  as  de- 
fendant has  the  ri^bt  to  snow  the  difference  in 
the  cost  and  deprecintton  of  the  material. 

9.  Testimonr  of  witnesses  who  know  a  bnlld- 
ins.  and  are  familiar  with  the  cost  of  snch 
bnlldings,  %8  to  its  valne.  is  admissible. 

10.  Where  plaintiff  admitted  that  two  witness- 
es, If  present,  wonld  swear  to  the  facts  set  out 
in  an  affidavit  for  continuance,  and  such  facts 
were  read  by  defendant  on  the  trial,  as  to  the 
testimony  of  one  witness,  and  the  other  was 
present,  though  not  called  as  a  \ritneBS,  there 
was  no  prejnmdal  enor  In  refusing  a  continu- 
ance. 

11.  Rev.  St.  1889.  {  8820,  giving  a  party  to  a 
civil  action  the  right  to  compel  the  adverse  par- 
ty to  testify  as  a  witness  in  his  behalf  in  the 
same  manner  as  other  witnesses,  does  not  mean 
that  the  deposition  of  an  adverse  party  may  l>e 
tnken,  for  the  purpose  of  forcing  bun  to  disclose 
the  evidence  on  wLlch  he  relios,  and  the  testi- 
mony he  will  give  on  the  trial;  and  defendant 
is  not  entitled  to  a  continuance  on  the  ground 
that  he  took  the  deposition  of  plaintiff,  and  bad 
it  filed,  and  at  the  trial  it  could  not  be  round,  and 
when  last  heard  ot  it  was  in  the  possession  of 
plaintiff,  if  plaintiff  was  present  when  the  cod- 
tinuance  was  applied  for,  and  also  at  the  trial. 

Appeal  from  circuit  court.  Clay  county; 
B.  J.  BroadduB,  Judge. 

Action  by  Alexander  B.  Matthews  against 
the  Mlssonri  PactHc  Railway  Company  for 
destruction  by  flre  of  barn  and  contents, 
Tudgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Elijah  Robinson  and  Stewart  Carfcener,  for 
appellant  Warner,  Dean,  Olbaon  ft  McLeod 
and  Stewart  Taylor,  for  respondent 

MACFABLANE,  J.  This  Is  an  action  un- 
der section  2615  of  the  Revised  Statutes  of 
1889  of  the  state  to  recover  damages  for  the 
destruction  by  flre  of  the  barn  of  plaintiff 
and  its  contents,  charged  to  have  been  com- 
municated to  them  by  sparks  from  one  of 
defendant's  engines.  The  damages  claimed 
for  the  destruction  of  the  barn  is  (7,394.21, 
and  for  the  loss  of  the  contents,  consisting  of 
agricultural  Implements,  grain,  hay,  etc.,. 
Is  $5,042.70.  The  answer  is:  First,  a  gen- 
eral denial;  second,  contributory  negligence; 
third,  a  plea  in  mitigation,  on  account  of  In^ 
snrance  collected  by  plaintiff  on  account  of 
the  loss;  and,  fourth,  that  the  land  was 
mortgaged  as  security  for  a  debt,  and  the 
mortgagee  was  a  necessary  party.  A  Jury- 
trial  resulted  In  a  verdict  and  Judgment  for 
plaintiff  for  $7,000,  and  defendant  appealed. 

It  appeared  from  the  evidence  that  plain- 
tiff was  the  owner  of  a  farm  of  about  1,000 
acres  in  Jackson  county,  on  the  line  of  de- 
fendant's railroad.  Plaintiff  was  a  dealer 
In  fine  cattle,  and  the  farm  was  used  In  his 
business.  About  the  year  1887  plaintiff  built 
on  the  farm,  near  Blue  station,  and  within 
about  135  feet  of  defendant's  railroad  track 
and  switches,  a  valuable  bam,  and  there- 
after used  the  same  for  sheltering  his  cattle 
and  for  storing  feed  and  Implements  and 
machinery  used  on  the  farm.  In  the  second 
story  of  the  bam,  on  the  side  next  the  rail- 
road, plaintiff  left  an  opening  for  tbe  porpose 


of  nse  In  nnloadlng  and  storing  hay  and 
other  feed.  This  opening  was  provided  with 
a  door,  which  was  generally  kept  dosed. 
On  the  night  of  the  1st  day  of  September, 
1801,  tbe  bam  and  Its  contents  were  bnmed. 
Hie  evidence,  which  was  wholly  circumstan- 
tial, tended  to  prove  that  the  fire  was  start- 
ed by  a  spark  from  one  of  defendant's  en- 
gines being  blown  Into  the  opening  In  the 
second  story,  the  door  of  which  plaintiff  had 
neglected toclose.  Defendantofferedevldence 
which  proved  that  prior  to  the  flre  plaintiff  *■ 
executed  and  delivered  to  one  Smart  a  deed 
of  trust  conveying  to  him  the  land  to  secure 

to  one    the  payment  of  certain  notes 

therein  described.  The  notes  bad  not  ma- 
tured at  the  commencement  of  the  suit,  but 
before  the  trial  tbey  were  paid  by  a  sale  of 
the  land  under  the  deed  of  trast.  It  was 
shown  also  that  at  the  time  the  property  was 
bnmed  It  was  Insured  for  the  benefit  of 
plaintiff,  and  that  the  Insnrance  was  after- 
wards paid  to  him. 

At  the  reqnest  of  plaintiff  the  court  gave 
to  the  jury  tbe  following  Instructions:  "(3) 
If  the  Jury  find  from  the  evidence  that  plain- 
tiff was  the  owner  of  the  bam  In  contro- 
versy, and  of  its  contents,  and  that  they 
were  destroyed  by  flre  coming  from  an  en- 
gine operated  by  defendant  upon  Its  railroad 
on  the  night  of  September  1,  1881,  then  the 
defendant  Is  liable  to  plaintiff  for  the  dam- 
age done,  and  although  the  engine  may  have 
been  free  from  defects,  and  although  there 
may  have  been  no  negligence  In  the  man- 
agement of  the  engine  and  train  at  the  time 
of  the  flre.  (4)  If  the  Jury  find  from  the  evi- 
dence that  plaintiff  had  procured  insurance 
upon  the  bam  In  controversy,  and  upon  a 
portion  of  its  contents,  prior  to  the  burning 
of  the  bam,  and  that  after  the  burning  of 
said  barn  be  received  certain  moneys  In  set- 
tlement of  said  insurance,  said  Insurance 
money  so  received  cannot  go  to  diminish  the 
amount  of  plalntifTs  claim,  if  any,  against 
the  defendant;  but  If  the  jury,  under  the 
evidence  nnd  Instructions,  find  that  defend- 
ant Is  liable  to  plaintiff  for  the  burning  of 
the  barn  and  Its  contents,  they  must  allow 
plaintiff  the  full  amount  of  the  Injury  done 
to  his  property,  without  regard  to  tbe  amount 
of  Insurance  money  he  received.  (5)  If  It 
appears  from  the  evidence  that  on  or  about 
the  6th  day  of  January,  1891,  the  plaintiff 
conveyed  the  land  upon  which  the  bara  In 
controversy  waa  located  to  one  David  O. 
Smart  as  trustee,  to  secure  certain  notes  due 
from  plaintiff  to  one  F.  G.  Farrell,  and  that 
after  the  flre  In  controversy  said  land  was 
sold  under  said  deed  of  trust,  and  the  said 
notes  paid  in  full  out  of  the  proceeds  of  the 
sale,  then  plalntiCTB  canse  of  action,  If  any. 
Is  not  affected  by  the  fact  that  said  deed  of 
trust  was  upon  said  land  at  the  time  said 
barn  was  burned.  (6)  Even  If  tbe  jury 
should  beliere  from  the  evidence  that  the 
windows  or  doors  of  plaintiff's  barn  were 
open,  and  that  the  flre  caught  from  sparks 
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that  fell  in  tbe  hay  Inside  of  said  barn,  that 
weT«  thrown  out  by  one  of  defendant'ii  loco- 
motltnes,  }FBt  tlie  jniy  are  instmcte^l  that  the 
leaving  open  of  said  windows  or  doors  was 
not  mcb  contrlbotory  negUgence  on  plaln- 
tUTs  pert  as  -wMl  dtfeat  a  racovery  by  plain- 
tiff, If  y«u  beliere  from  the  ertdenoe  and 
Hk  other  Instruotioaa  glTen  you  that  plain* 
tur  Is  entitled  to  TeooTer."  Tbt  court  In- 

structs the  jury  that.  If  you  find  for  the 
plaintiff,  you  wlH  asseas  hie  damages  «t 
■nch  sam  as  yuu  may  beUeTe  from  the  evl- 
de«ee  the  bam  and  Its  contents  were  reason- 
ably  worth  on  the  Ijst  day  of  September. 
1891;  and  If  you  believe  from  tbe  evidence 
that  a  portion  of  said  bam,  or  of  Its  con- 
tents, was  only  partially  destroyed  by  flre 
on  aald  day,  then  you  will  allow  plaintiff 
snch  sum  on  the  property  so  partially  de- 
Btroyed  as  will  reasonably  compensate  him 
for  the  loss  tbereby  soatalned,  taking  Into 
oonslderatlon  the  valve  tbe  property  may 
have  possessed  for  any  purpose  after  Its  In- 
jury. But  the  jury  will  not  allow  anything 
for  the  Angus  cow  stied  for,  and  In  estimat- 
ing tbe  damage  the  jury  wUl  make  no  deduD- 
tlen  on  account  of  any  Insurance  money  re- 
ceived by  plaintiff." 

The  court  refused  to  give  Instroctlons  7 
and  8  asked  by  defendant  as  follows:  "(7) 
Tbe  eourt  butmcts  the  jury  that  tbe  deed 
read  in  evidence  In  this  case  by  the  defend- 
ant vested  In  the  grantee  therein  named  the 
title  to  the  real  estate  In  question,  together 
with  the  barn  thereon,  and  placed  him  in 
possession  thereof,  and  the  plaintiff  thereby 
became  a  tenant  of  grantee;  and  tbe 
court  further  Instructs  tbe  Jury  that  the 
plaintiff  cannot  maintain  chl?  suit  as  to  tbe 
bats  In  questloQ.  regardless  of  whether  the 
fire  that  destroyed  the  same  ewaped  from 
one  of  defendant's  engines.  (8)  If  tbe  jury 
believe  from  the  erldence  In  the  case  that 
the  property  In  question  was  destroyed  by 
Are  by  reason  of  any  negligence  and  care- 
lessness of  tbe  plaintiff,  or  any  one  in  bis 
employ  at  the  time;  that  such  negligence 
and  carelessness  directly  contributed  to 
cause  the  fire;  and  tbat,  but  for  such  negli- 
gence and  carelessness,  the  Are  would  not 
have  occurred,— then  tbe  plaintiff  ts  not  enti- 
tled to  recover,  regardless  of  whether  the 
Are  escaped  from  one  of  defendant's  engines. 
Tbe  court  further  Instructs  tbe  jury  tbat 
negligence  and  carelessnees,  as  these  terms 
are  used  in  this  instruction,  means  the  fail- 
ure to  exercise  snch  care  and  diligence  as 
nn  ordinarily  careful  and  prudent  person 
would  exercise  for  tbe  preservation  of  his 
own  property,  tmder  the  same  or  similar  cir- 
cumstances." 

Section  2615  of  the  Revised  Statutes  of 
1889  Is  as  follows:  "Each  railroad  corpora- 
tion owning  or  operating  a  railroad  In  this 
state  shall  be  responsible  In  deuiaj^s  to  ev- 
ery person  and  corporation  whose  property 
■nay  be  Injured  or  destroyed  by  Are  cora- 
BMUiicated  dlnctly  or  Indirectly  by  kKwmo- 


tlve  engines  in  use  upon  the  raUroad  owned 
or  operated  by  micfa  railroad  corporation, 
and  each  sucli  railroad  corporation  shall 
have  an  Insurable  intermt  In  tbe  property 
upon  the  route  of  the  railroad  owned  or  op- 
erated by  It,  and  may  procure  alnsnrance 
thereon  In  Its  own  behalf  for  its  protection 
against  such  damages." 

1.  A  witness  was  permitted,  on  the  trial, 
to  testify  to  having  seen,  subsequent  to  the 
Are,  a  spark  from  an  engine  on  defendant's 
road  strike  the  center  pole  of  a  tent  which 
had  been  erected  on  the  site  of  the  bam.  It 
Is  objected  that  It  was  not  first  shown  that  the 
engine  was  of  the  same  kind,  or  In  the  same 
condition,  as  the  one  from  which  alone  the 
lire  could  have  originated:  nor  was  It  shown 
tiiat  tbe  condition  of  tbe  weather  or  the  di- 
rection and  force  of  the  wind  was  the  same 
as  it  was  on  that  occasion.  This  objection 
Is  fully  answered  la  the  opinion  in  Campbell 
T.  Bailway  Co.,  121  Mo.  aid,  25  S.  W.  936. 
IB  which  n  was  held  that  the  evidence  was 
competent,  as  tending  to  prove  the  possibili- 
ty, and  consequent  probabfllty,  that  the  fire 
was  communicated  to  plaintlflrs  property  by 
Bpnrks  from  one  of  defendant's  engines. 
The  probative  force  of  the  evidence  was  for 
the  Jurors,  In  a  determination  of  which  they 
had  the  right,  and  it  was  their  duty,  to  con- 
sider tbe  differences  In  the  conditions  of  the 
engines  and  of  the  weather. 

2.  A  witness  teetiOed  over  defendants  ex- 
ception that  a  sjMrk  falling  in  chaff  would, 
at  rtrst,  bum  very  slowly.  This  evidence,  on 
motion  of  the  detendant.  was  afterwards 
stricken  from  the  record,  on  the  ground  that 
the  question  as  to  how  chaff  would  bum 
was  a  matter  of  common  observatloa,  and 
was  not,  thetelore,  a  proper  subject  for  ex- 
pert testimony.  This  action  of  the  conrt  re- 
lieves us  of  tbe  necessity  of  a  consideration 
of  the  question.  If  defendant  had  desired  to 
have  the  evidence  more  specifically  excluded, 
an  instruction  to  that  effect  should  have 
been  requested. 

3.  Prior  to  the  burning  of  the  bam,  plain- 
tiff had  executed  and  delivered  to  one  Smart 
a  deed  of  trust  on  the  farm  upon  which  it 
stood  as  security  for  a  note  to  a  third  per- 
son for  a  large  amount  The  note  had  not 
■matured  at  the  time  tbis  suit  was  instituted, 
but  had  been  paid,  by  a  sale  of  the  farm, 
before  the  Judgment  herein  was  rendered. 
By  the  terms  of  the  deed  of  tmst,  plaintiff 
was  permitted  to  remain  In  possession  of 
the  farm  until  condition  broken,  without  the 
payment  of  rent,  but  agreed,  after  condition 
broken,  to  deliver  possession  thereof,  on  de- 
mand, to  the  trustee.  Under  this  state  of 
Itocts  defendant  asked,  and  tbe  coort  refused 
to  give,  instruction  7  set  out  fully  In  the 
statement  There  cim  be  no  doubt  under 
the  decisions  of  this  court,  that  a  trustee  In 
a  deed  securing  a  debt  takes  the  legal  tttle 
to  the  land,  and,  on  condition  broken.  Is  entl- 
tted  to  the  possession  thereof.  Bovlln  t. 
Fnrman,  flS  Mo.  427;  nwealwa  Ca  t.  Dono- 
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van,  120  Mo.  423;  25  8.  W.  S86,  and  case» 
cited.  But,  even  after  conditloa  broken,  the 
trustee  In  possession  iuAdB  the  legai  title  In 
trust  for  the  grantor,  and  a  payment  of  the- 
debt  before  fbredoBnre  defeats  the  deed, 
and  the  legal  title  la  at  once  Invested  In  the 
grantor.  Hndson  Bros.  Commission  Go.  t. 
Glencoe  Sand  &  Grarel  Co.  (Mo.  Sup.;  •  not 
yet  offlclaily  reported)  41  S.  W.  450.  WhUe, 
therefore,  the  legal  title  Is  vested  in  the  trus- 
tee, it  is  held  merely  In  trust  as  security,  and 
the  beneficial  Interest  remains  in  the  grantor 
subject  to  the  payment  of  the  secured  debt. 
The  deed  of  trust  then,  is  really  a  mere  se- 
curity, and  an  injury  to  the  freehold  Is  & 
damage  to  the  grantor,  who  is.  In  eqnlty,  the 
real  owner,  and  he  la  at  least  a  proper  par- 
ty to  a  suit  to  recoTer  compenaatlon  there- 
for. It  is  unnecessary  to  inquire,  in  this  case, 
whether  the  trustee  was  a  necessary  party 
to  the  suit  when  instituted,  for  the  secured 
debt  was  paid  before  tlie  trial,  and  the  trus- 
tee, at  that  time,  at  least,  was  neither  a  nec- 
essary nor  a  proper  party.  Plaintiff,  as  the 
substantial  owner  of  the  farm  when  the 
bam  was  burned,  was  the  real  party  dam- 
aged. Neither  the  trustee  nor  the  secured 
creditor  are  complaining,  and  we  are  unable 
to  see  that  defendant,  who  is  in  no  wise  in- 
terested in  the  deed  of  trust,  has  a  right  to 
complain  after  satisfaction  of  the  debt.  If 
defendant  la  liable  for  the  damages,  there 
can  be  no  difference  to  whom  it  is  paid,  if 
payment  discharged  the  liability,  and  is  a 
bar  to  an  action  by  another  parly. 

4>.  At  the  time  the  barn  was  burned,  plain- 
tiff had  it  insured  in  bis  own  name,  and  for 
his  own  benefit  This  Insurance  he  after- 
wards collected.  Defendant  insists  tliat  the 
damage  for  the  loas  of  the  bam  should 
be  reduced  by  the  amount  paid  plaintiff  by 
the  insurance  company.  The  argument  is 
that  it  would  be  unreasonable  to  allow  plain- 
tiff  to  collect  from  defendant  the  full  amount 
of  damages-for  his  loss  after  having  already 
received  partial  indemnity  from  the  insur- 
ance company.  While  at  first  thought  the 
argument  appears  plausible,  the  principle  in- 
voked here  has,  after  careful  consideration 
and  sound  reasoning,  been  disapproved  by 
several  decisions  of  this  court  Mathews 
V.  Itailway  Co.  (Mo.  Snp.)  24  S.  W.  591,  and 
cases  cited.  Under  these  decisions  it  is  held 
that  a  party  win  not  be  allowed  indemnity  for 
bis  own  wrong  under  a  contract  to  which  he 
in  not  a  party,  and  in  which  he  has  no  inter- 
est. The  insurance  money  In  this  case  wa* 
not  paid  in  satisfaction,  In  whole  or  In  part 
of  defendant's  liability.  Defendant  Is  liable 
for  its  wrongful  act,  and  has  no  concern 
whether  the  damages  are  paid  to  plaintiff  or 
to  tiie  Insurance  company.  That  question  la 
between  the  parties  to  the  contract  of  Insur- 
ance, and  la  not  In  issue  In  this  case.  That 
defendant  had  the  right  to  protect  Itself  by 
insurance  In  its  own  name  does  not  affect,  m 
the  least,  the  principle  involved.  Though  It 
neglected  to  avail  itself  of  the  right  con- 


ferred upon  tt  by  the  statate.  yet  It  hat  bo 
mOTe  right  to  claim  thai  braeflt  of  plaintiff's 
cmttact  with  the  Inauraaes  company, .made 
for  bim  own  protection,  and  for  which  he 
paid,  than  it  would  bare  to  claim  under  the 
same  contract  had  tt  no  Insurable  intareat  in 
the  property.  In  elttwr  case,  tha  contract 
Is  between  the  owner  and  the  Inanxance  com- 
pany, and  Is  not  for  the  benefit  of  a  third 
person,  whose  negligent  or  wrongful  act 
caused  the  injury. 

5.  The  court  reused,  at  request  of  the  de- 
fendant, to  instruct  the  Jury  ttiat,  If  the 
property  In  question  was  destroyed  by  flro 
by  reason  of  the  negligence  of  plaintiff,  or 
any  one  in  his  employ,  which  negligence  di- 
rectly contributed  to  cause  the  fire,  and  that 
witliout  such  negligence  the  fire  would  not 
have  occurred,  then  the  verdict  shotild  be 
for  the  defendant  The  <udy  negligence  as- 
cribed to  the  plaintiff  is  that  of  permitting 
the-  door  in  the  second  story  of  the  house  to 
remain  open.  Defendant  Insists  that  if  such 
an  act  was  negligent,  and  directly  contrib- 
uted to  start  the  fire,  It  would  bar  a  recov- 
ery, l^e  question  then  fairiy  raised  by  the 
instruction  is  whether,  under  the  statute  In 
question,  the  contributory  negligmce  of  the 
landowner,  in  the  control  and  management 
of  his  property,  constitutes  a  defease  to  an  ac- 
tion for  damages  caused  by  such  firea  In 
Mathews  v.  Railway  Co.  it  was  said  by 
Gantt  J.,  who  wrote  the  opinion,  that  "by 
virtue  of  section  2815  the  defendant  is  made 
aa  insurer  against  fire  set  out  by  Its  engines, 
and  it  Is  a  familiar  rule  that  contributory 
oegillgence  short  of  fraud  does  not  furnish 
any  defense  to  an  action  by  the  Insured  on 
his  policy  of  insurance."  Counsel  admits 
that  this  statement  as  a  legal  proposition, 
authorized  the  refusal  of  the  Instruction  ask- 
ed, but,  be  says,  the  statement  was  not  nec- 
esedry  to  a  decision  of  the  case,  and  was. 
therefor^  a  mere  dictum  of  the  Judge  who 
wrote  the  opinion,  and  is  not,  therefore,  an 
authority  Cor  the  correctness  of  the  principle 
of  law  announced.  That  was  also  a  suit  un- 
der section  261.5  of  the  Revised  Statutes  of 
1889.  Def&ndant  undertook  to  prove,  as  a 
defmee  to  the  action,  that  plaintiff  had  neg- 
ligently permitted  dry  grass  and  weeds  to 
accumulate  on  his  property  odjacent  to  the 
railroad,  by  means  of  which  the  fire  was 
started,  amd  communicated  to  his  buildings, 
I  The  learned  Judge  pointed  out  that  under  the 
rulings  of  this  and  other  courts  it  was  not 
contributory  negligence  in  a  farmer  "to  per- 
mit dead  and  dry  grass  to  remain  in  his  field 
adjoining  the  right  of  way,  especially  when 
there  was  no  evidence  that  this  is  out  of  the 
usual  course  of  husbandry."  But  the  action 
,  in  that  case  was  not  for  negligence,  hut  un- 
I  der  a  statute  which  makes  railroad  compa- 
nies absolutely  responsible  in  damages  for 
property  destroyed  by  tire  communicated, 
directly  or  indirectly,  by  engines  in  use  up- 
on th^  roads.  The  concluding  paragraph 
of  the  oplnlosi  abore  quoted  waa.  therefore 
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a  direct  dedaloD  of  the  question  InTolved  In 
this  case,  namely,  that  contributory  negll- 
genc^  «s  a  cause  of  the  fire  cannot  be  plead- 
ed as  a  defense  to  an  action  under  this  stat- 
ute. It  is  true,  tbe  court  might  have  rested 
Its  decision  alone  on  the  fact  that  no  con- 
tributory negligence,  was  shown;  but  It  did 
not  do  so,  and  we  must  take  what  was  there 
said  as  a  decision  of  the  question  Inrolved 
in  this  case.  The  Inquiry  then  Is,  was  the 
statute,  so  far  as  It  aCTecta  the  question  of 
contributory  negligence,  correctly  Interpreted 
by  tbe  opinion  delivered  In  the  Mathews 
Case?  The  Importance  of  the  question  In- 
volved, and  the  respectful  earnestness  of 
counsel  In  bis  argument  against  tbe  rule  de- 
dared  In  that  case,  have  Induced  us  to  give 
It  a  careful  reconsideration.  The  statute  im- 
poses upon  railroad  companies  an  absolute 
liability  for  all  damages  caused  by  fires  com- 
municated, directly  or  Indirectly,  to  the  prop- 
erty of  others,  by  locomotive  engines  in  use 
upon  railroads  owned  or  operated  by  them. 
There  Is  no  exception  or  qualification  to  this 
liability.  The  statute  declares  an  absolute 
rule  of  law  In  respect  to  which  party  shall 
suffer  the  loss  occasioned  by  such  fires.  The 
courts  have  no  right  to  add  to  the  plain  lan- 
guage of  tbe  statute  an  Important  and  far- 
reaching  exception,  limiting  the  liability  to 
the  care  the  owner  has  taken  to  protect  bis 
property  from  the  wrongful  acts  of  railroad 
companies.  Tbe  damage  resulting  from  such 
fires  must  fall  either  upon  the  company, 
whose  engine  starts  It,  or  upon  the  person 
whose  property  Is  destroyed.  The  statute 
fixes  tbe  liability,  and  Justly,  upon  the  one 
who  puts  In  motion  the  dangerous  and  de- 
structive element  The  rule  of  contributory 
negligence  Is  not  founded  upon  any  Inviola- 
ble right,  but  was  established  by  the  courts 
as  the  most  reasonable  and  Just  in  view  of 
the  impossibility  of  measuring  what  par:  of 
the  damage  is  attributable  to  the  negllg*  ""^e 
of  the  respective  parties.  As  has  been  '. 
"The  law  has  no  scales  to  determine  In  f 
cases  whose  wrong  weighed  most  In 
compound  that  occasioned  tbe  misch 
Railroad  Co.  v.  Norton,  24  Pa.  St  469.  A 
party  having  no  natural  or  constitutional 
rl^ht  to  avoid  the  consequences  of  bis  own 
'n-rongful  or  negligent  act  on  the  ground 
that  the  concurring  negligence  of  tbe  party 
who  suffered  tbe  Injury  contributed  to  cause 
it.  there  can  be  no  doubt  that  the  legisla- 
ture had  the  power  to  change  the  rule,  and 
place  tbe  responsibility  for  damage  by  fires 
npon  tbe  party  who  wrongfully  started  them, 
regardless  of  tbe  care  the  owner  may  have 
exercised  In  the  use  and  management  of  his 
property,  short  of  Intentional  exposure  or 
other  fraud.  The  statute  also  gives  tbe  rail- 
road company  protection  by  authorizing 
them  to  insure  the  property  along  the  route 
of  their  railroads  against  damages  caused  by 
fires  communicated  by  their  own  engines.  In 
case  this  bam  had  been  Insured  by  defend- 
ant, the  Inrarsnce  company  could  not  have 


defended  an  action  for  damages  on  its  con- 
tract of  insurance  on  tbe  ground  that  tbe 
negligence  of  the  plaintiff  bad  contributed  to 
cause  tbe  fire.    The  railroad  company  could, 
according  to  the  argument  of  counsel,  ctri- 
lect  the  damages  from  the  insurance  compa- 
ny, and  then  defeat  an  action  by  tbe  propa- 
ty  owner.   Such  a  result  would  be  anreason- 
able,  and  could  not  have  been  Intended.  If 
the  terms  of  the  statute  were  open  to  In- 
terpretation, the  Intent  to  impose  an  abso- 
lute liability  clearly  appears  from  tbis  au- 
thority to  Insure.    Elliott  in  bis  late  work 
on  Railroads,  says:   "Where  there  are  stat- 
utes in  force  imposing  liability  upon  a  rail- 
way company  for  fires  set  by  its  locomotives, 
the  question  of  the  owner's  contributory  neg- 
ligence is  immaterial,  and  has  no  effecrt  od 
his  right  to  recover."  Volume  3,  i  1238.  Tbe 
cases  cited  fully  sustain  the  text    Laird  r. 
Railroad  Co.,  fl2  N.  H.  254;  West  v.  Railway 
Co.,  77  Iowa,  654.  35  N.  W.  470,  and  42  N. 
W.  512;  Rowell  V.  Railroad  Co.,  67  N.  H. 
135.    Statutes  of  many  states  require  rail- 
road companies  to  fence  their  roads  In  order 
to  prevent  cattle  from  trespassing  upon  the 
tracks,  and  declare  tbem  absolutely  liable 
for  all  stock  killed  or  Injured  by  locomotives 
and  trains  in  case  fences  have  not  been  bulli. 
In  suits  for  damages  under  these  statutes  It 
Is  generally  held  that  negligence  of  the  own- 
er In  permitting  bis  stock  to  mn  at  large  in 
the  vicinity  of  the  unfenced  railway  is  im~ 
material,  and  constitutes  no  defense.  Beach. 
Contrib.  Neg.  c.  9.  and  cases  cited;  3  Elliott 
R.  R.  {  1268,  and  cases  cited.   Under  such  a 
statute  It  Is  held  in  this  state  that  an  own- 
er of  cattle  killed  on  a  railroad  Is  not  guilty 
of  contributory  negligence  in  pasturing  them 
on  his  own  land,  though  he  may  be  aware  of 
the  defective  condition  of  the  railroad  fence. 
Donovan  v.  Railroad  Co..  8»  ifo.  147.  1  S. 
W.  232.    Counsel  cites,  and  largely  rdles  up- 
on, the  decisions  of  this  court  in  actions  for 
damages  caused  by  tbe  violation  of  a  stat- 
ute requiring  signals  'of  approaching  trains 
to  be  given  at  railroad'  crossings.  In  which  it 
Is  held  that  notwithstanding  the  default  of 
the  railroad  company  in  respect  to  giving  the 
required  signals,  tbe  contributory  negllgenoo 
of  the  injured  person  will  defeat  a  recoverv. 
Rev.  St.  1889.  S  2608;  Weller  v.  Railway  Co.. 
120  Mo.  653, 23  S.  W.  1061,  and  25  S.  W.  532,  and 
cases  cited.  The  statute  cited,  after  requir- 
ing the  signals  to  be  given,  provides:  "Ami 
said  corporation  shall  also  be  liable  for  all 
damages  which  any  i)erson  may  hereafter 
sustain  at  such  crossing  when  such  bell  shnll 
not  be  rung  or  such  whistle  sounded,  as  re- 
quired by  this  section:   provided,  however, 
that  nothing  herein  contained  shall  preclude 
the  corporation  sued  from  showing  that  tbe 
failure  to  ring  such  bell  or  sound  sucb 
whistle  was  not  the  cause  of  such  Injury." 
Rev,  St.  1889,  S  2608.   It  is  very  evident  that 
the  statute,  as  qualified  snd  limited  by  thf 
proviso,  was  only  Intended  to  create  a  prima 
fade  liability  on  proof  of  a  faOure  to  giTc 
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the  signals,  and  that  Injury  was  sustained. 
It  leaves  open  to  the  corporation  the  right  to 
prove,  as  a  defense,  where  the  responsibility 
for  the  damages  rightfully  belongs.  The  rul- 
ings of  this  court  In  cases  arising  under  the 
damage  act  (Rev.  St  1880,  S  4125  et  seq.)  have 
no  application  to  suits  for  damages  under  the 
act  in  question,  for  the  reason  that  under 
the  former  statute  negligence  is  the  founda- 
tion of  the  action.  As  held  in  the  Matbews 
Case,  the  effect  of  the  fire  statute  Is  to  make 
the  railroad  company  an  insurer  against  loss 
by  fire  communicated  by  its  locomotive,  and 
contributory  negligence  of  the  owner  In  the 
Jiiwful  use  of  his  property,  short  of  fraud, 
fio'Dlsbes  DO  defense  to  the  action. 

ti  The  court  instructed  the  jury,  in  effect, 
ihat.  in  case  they  found  for  plaintiff,  they 
>:liould  assess  his  damages  at  such  sum  as 
tbey  should  t>elieve.  from  the  evidence,  the 
bam  and  its  contents  were  reasonably  worth 
at  the  time  they  were  destroyed.  Defendant 
insists  that  the  rule  so  given  by  the  court  for 
measuring  damages  was  Improper,  as  applied 
to  the  loss  of  the  bam.  Counsel  insists  that 
the  destruction  of  the  bam  was  an  Injury  to 
I  he  freehold,  and  the  correct  measure  of  dam- 
ages is  the  difference  In  the  value  of  the 
i-eal  estate  Just  before  and  Just  after  the 
property  was  burned.  "The  general  prin- 
ciple." says  Sedgwick,  "upon  which  compen- 
sation for  injuries  to  real  estate  is  given,  is 
that  the  plaintiff  should  be  reimbursed  to  the 
f'xtent  of  the  injury  to  the  property.  The 
injury  caused  by  the  defendant  may  be  of 
u  permanent  nature.  In  such'  case  the  meas- 
ure of  damages  is  the  diminution  of  the  mar- 
ket value  of  the  property."  Sedg.  Dam.  9 
!)32.  The  same  rule  ha^  been  applied  as  af- 
fording the  measure  of  damages  when  orna- 
mental or  frult-bearlug  trees  have  been  de- 
stroyed. Id.  S  033,  and  cases  cited.  Sli.in- 
non  V.  Railroad  Co.,  M  Mo.  App.  223.  Hut 
we  think  this  rule,  in  order  to  reach  Just  i-e- 
tiilts,  can  generally  be  applied  only  to  cases 
in  which  the  injury  is  done  to  the  real  estate 
itself,  as  distinguished  from  Injury  ordestruc- 
lion  of  what  may  be  erected  or  grown  upon 
it#as  fences,  Dulldlngs,  crops,  etc.  In  such 
<-nHe  the  owner  is  entitled  to  reimbursement 
for  the  loss  he  suffers,  and  It  Is  very  mani- 
fest that  tne  difference  between  the  value  of 
the  real  estate  before  and  Its  value  after 
i)ie  injury  would  not  generally  afford  a  fair 
rule  for  measuring  the  damages.  It  might 
often  bappon  that  a  certain  character  of 
tiiiihliug  would  add  nothing  to  tbe  market 
vjilue  of  the  real  estate  upon  which  It  is  sltu- 
Mtcd.  For  example,  a  cheap  dwelling  house, 
oil  a  valuable  lot  In  a  business  block,  would 
possibly  depreciate  the  salable  value  of  the 
lot  to  the  extent  of  the  cost  of  removing  It, 
yet  it  could  not  be  fairly  said  that  the  house 
liiul  uo  value,  though  it  added  nothing  to  the 
iiiiirket  value  of  the  lot  The  owner  has 
I  Ike  right  to  use  his  real  estate  in  any  lawful 
luanner  he  may  wish,  and,  if  the  Improre- 
lucnts  he  has  chosen  to  erect  upon  It  are  de* 


Btroyed  by  another,  he  is  entitled  to  reim- 
bursement for  the  loss  he  suffers.  No  rule 
Is  Just  which  does  not  afford  to  the  injured 
person  fair  compensation  for  the  loss  or  dam- 
age he  has  sustained.  If  the  building  de- 
stroyed, although  a  part  of  tbe  realty,  has  an 
ascertainable  value,  we  can  see  no  fairer  rule 
for  ascertaining  Just  compensation  for  its 
loss  than  that  given  the  jury  In  this  case. 
The  value  of  the  bam  in  Its  condition  as  it 
stood  upon  the  farm  before  Its  destruction  Is 
the  loss  plaintiff  sustained,  and  for  which 
he  Is  Justly  entitled  to  compensation.  The 
Jury,  it  is  trae,  might  have  been  required  to 
ascertain  the  value  of  the  bam  with  refer- 
ence to  Its  condition,  locality,  and  the  uses 
to  which  It  could  have  been  applied  in  con- 
nection with  the  farm,  yet  the  generality  of 
tbe  Instruction  does  not  constitute  reversible 
error.  The  special  matters  were  included 
under  tbe  general  language  used,  and  we 
ought  to  presume  that  they  were  taken  Into 
consideration  by  the  jury.  If  defendant 
thought  the  Instruction  too  general,  and  left 
the  Jury  too  much  latitude.  It  should  hare 
asked  more  specific  instructions.  Browning 
V.  Railway  Co..  124  Mo.  56,  27  S.  W.  6*4. 
For  the  purpose  of  ascertaining  the  value  of 
the  barn  at  the  time  of  its  destruction,  plain- 
tiff was  entitled  to  put  the  Jury  in  possession 
of  all  the  facts  bearing  upon  the  question. 
There  was,  therefore,  no  error  In  permitting 
witnesses  to  testify  to  the  original  cost, 
though  materials  should  then  have  been  more 
costly  than  when  the  building  was  burned. 
Defendant  had  the  right  to  show  the  differ- 
ence in  the  cost  and  the  depreciation  in  value 
by  use  and  natural  causes.  There  was  no 
error  In  permitting  witnesses  who  knew  the 
bara,  and  were  familiar  with  tbe  cost  of  such 
buildings,  to  testify  to  its  value.  Generally, 
the  opinions  of  witnesses  are  not  evidence, 
but  there  are  exceptions  to  the  rule.  "Tbe 

I  cpHfr  of  the  value  of  propeirty  forms  one  of 
admitted  exceptions,  and  the  opinions  of 

)  '../nesses  are  admitted  as  to  the  value  of 

I  /VI  ■  '^y."    Thomas  v.  Malllnckrodt,  43  Mo. 

I  tK.;  jind  cases  cited. 

!     7.  Before  the  trial  commenced,  defendant 
]  applied  for  a  continuance,  which  was  refus- 
'  ed.    Tbe  motion  for  a  continuance  was  sup- 
i  ported  by  affidavit    The  absence  of  two  wit- 
;  uesses,  Moran  and  Applegate,  and  the  loss  of 
!  the  deposition  of  plaintiff,  which  had  been 
taken  by  defendant,  were  tbe  grouuds  upou 
which  the  continuance  was  asked.  Plaintiff 
admitted  that  the  witnesses  Moran  and  Ap- 
plegate, if  present,  would  swear  to  tbe  facts 
set  out  in  the  affidavit  and  such  facts  were 
read  by  defendant  on  the  trial  as  the  testl- 
I  mony  of  Moran,  and  Applegate  was  present 
I  at  the  trial,  though  not  called  as  a  witness. 
'  There  was,  therefore,  no  prejudicial  error  In 
,  refusing  a  continuance  on  account  of  the 
,  absence  of  these  two  witnesses,  at  the  time 
the  application  was  made.    It  appears  from 
the  affidavit  that  some  time  before  the  tcUd 
defendant  took  the  d^sltlon  of  plaintiff. 
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and  taftd  the  nme  filed  as  a  dPiKnitlon  In  the 
caatw.  When  the  trinl  o«me  ou,  t!iJ«  deiHMl- 
tton  rould  cot  t>r  found.  The  faots  nuted 
in  the  affidavit  tended  to  inroTe  that  the  dep- 
osition, when  last  heai'd  of,  was  in  the  pow- 
ttesfllon  of  plalntlft,  and  that  defendant  was 
in  no  wa;r  responsible  tot  Its  loss.  The  affl- 
davlt  states  as  ground  for  a  continuance: 
"The  deiHKiilou  of  plaintiff,  which  Is  mlaslnff, 
was  taken  several  months  ajto,  nnd  Im  quite 
lengthy,  contaluini;  altont  tweuty-flve  pages 
of  typewritten  testimony,  to  the  Innt  of  the 
nK'tiUection  of  defendant's  attorney.  In  said 
deposition  said  Matthews  testitled  very  fully 
about  the  matters  Uivolved  In  this  case,  and 
It  Is  utterly  Impossible  for  defendant's  attor- 
ney to  rememtier  the  statements  made  by 
wild  plUQtlff  In  said  deposition.  It  Is  very 
Important  that  defendant  shoidd  have  said 
deposition  In  the  trial  of  this  case,  and  It  can- 
not try  said  case  as  well  without  as  with 
said  deposition;  and,  If  it  be  forced  to  try 
said  case  without  said  deposition.  It  may 
thereby  suffer  a  wrong  and  an  Injustice.** 
nalntlff  was  present  when  the  oontlunance 
was  applied  for,  and,  indeed,  testified  in  his 
own  behalf,  as  a  wltneKS  at  the  trial.  Sec- 
tion 85*20  of  the  Revised  Statutes  of  18SD 
i;]ve8  a  party  to  %  civil  action  the  right  to 
compel  the  advme  party  to  testify  sk  a  wit- 
ness in  his  behalf  In  the  same  nuinner,  and 
subject  to  the  same  rales,  as  other  witnesses. 
It  is  insisted  that  under  this  provision  of  the 
statute  one  party  to  a  suit  "is  entitled  to 
lEnow  what  bis  adversary's  knowledge  and 
Information  Is,  bearing  on  the  case,  and  what 
his  testimony  wlU  be  In  regard  to  the  lasues 
involved,"  and  Is  also  entitled  to  get  at  It  In 
the  shape  of  a  d^MMltiMi,  and  "have  the  dep- 
otiUon  before  hhn  for  sudi  practical  use 
as  may  be  made  of  It  on  the  trial  of  tbo 
case."  There  is  no  donht  the  statute  is  often 
used  for  the  practical  punxifies  suggested, 
but  we  do  not  feel  ourselves  Justified  in  go- 
ing outside  of  the  statute  for  Its  reasons 
when  they  sufiirlently  appear  therein.  At 
common  law,  and  under  the  Missouri  ntntntes 
In  force  when  this  provision  was  «iacted,  a 
party  was  not  a  comi>etent  witness,  though 
under  the  chancery  practice  he  could  be  re- 
i|uired  to  make  answer  to  tncta  Interroga- 
tories as  the  opposite  party  might  propound 
to  htm.  It  is  mid  that  this  section  was  prob- 
ably designed  as  a  substitute  for  this  ancient 
chancery  pmetlce.  Eck  v.  Hatcher,  OS  Mo. 
235.  This  may  have  been  ttae  purpose,  yet 
Ave  must  give  effect  to  the  statute  as  we  tlifd 
It  written.  The  original  intention  evidently 
was  to  allow  one  party  to  make  a  witness  of 
his  adversary  who  was  Incompetent  to  testi- 
fy In  his  own  behalf.  He  could  compel  the 
adverse  party  to  testify  In  his  behalf,  but  by 
doing  so  he  made  him  a  competent  witness, 
who  might  be  examined  by  the  oppDSlte  party 
"under  the  rules  applicable  to  the  cross-ex- 
amination of  witnesses."  Ess  v.  (IrlfHth 
(Mo.  Sup.)  40  S.  W.  080.  The  statute  remains 
nnctaanged,  though  under   the  present  law 


parties  to  salts  an.  wifh  soae  aeepttonB, 
competent  to  testify  as  witnesses  In  tkunr 
nvu  liehalf.  "A  party  to  a  suit  Is  a  compe- 
tent witness  tor  blmf>elf,  and  may  be  called 
as  a  witness  by  his  adversary,  rind  stands 
precisely  as  any  other  witness,  in  rriatton  ta 
that  suit."  Bz  parte  Prteat.  76  Mo.  23-1.  A 
party,  when  be  takes  the  deposition  of  lils 
adversary,  must  do  m  with  the  purpose  of 
using  It  as  evidence  at  the  trial.  l%ls  to  the 
nianiffest  Intoit  of  the  statute.  When  taken 
and  filed.  It  becomes  a  depotritloB  In  the  case, 
and  nothing  more.  The  statute  cannot  Iw 
tortured  Into  meaning  that  the  depoaition  ef 
an  adverse  party  any  be  taken  for  the  par- 
lK>se  of  forcing  htm  to  disclose  the  evidence 
on  which  he  relies,  and  the  testimony  be  will 
give  on  the  trlat  Ttte  depostUon  conld  not 
have  been  read  as  such,  for  the  plaintiff  waa 
liresent;  nor  did  defendant  state.  In  Ms  affi- 
davit for  a  eoBttnuance,  ttiat  flie  depoaltlaB 
rontalned  admissions  of  plaintiff  which  be 
wi^ilipd  to  read  as  evidence  against  him.  The 
loss  of  the  deposition  was,  therefore;  n* 
canse  for  continuance.  The  trial  seetna  t« 
have  been  fair  throughont  the  verdict  la 
amply  supported  by  the  evidence,  and  the 
Judgment  is  afflrmed.   An  ooncnr. 


MARKLE  V.  STACKHOUSE  et  si 
(Supreme  Court  of  Arkaoua.    Jan.  20.  180S.> 
Vkndoh'8  Lite:;— iMPRovmiBH'rs— Piztitrbs. 

1.  A  MtwrnUI  erected  1^  vendee  opon  the  real- 
ty piirohflKed.  intended  by  him  as  a  pemianDQt 
aniifxntinn  to  the  soil,  becomes  subject  to  a 
vendor's  lien  for  the  purdiase  money  of  the  land. 

2.  In  determining  whether  a  saATioill  erected 
upon  land  bt>couies  a  part  of  the  realty,  tbf 
manner  of  its  nnnexatton  to  the  soil,  nod  its 
aditptntion  to  the  nae  to  which  that  portion  of 
thp  realty  with  which  it  Is  connected  is  appro- 
priated, are  circnniRtnoces  to  be  considered  as 
eviiltince  of  intention. 

Biittio,  .T.,  dissenting. 

Appeal  from  circuit  court.  Woodruff  oonn- 
ty;  Hance  N.  Button,  Judge. 

Action  at  law,  aided  by  attachment, 
Stnckhouse  Bros,  against  the  Woodruff  Laotf 
&  Timber  Company.  S.  M.  Markle  Intervened 
by  petition  in  equity.  From  a  decree  dismiss- 
log  his  petition,  M.  M.  Markle,  admlnlatzator 
of  interrener,  aiv)eala.  Beveraed. 

This  was  originally  a  suit  at  law,  aided 

by  attachment,  by  the  plaintiffs  agaiiwt  the 
defendant,  the  Woodruff  Land  <ft  Timber 
Company.  Under  the  writ  of  attachment,  a 
certain  sawmill  was  levied  npon;  whereupon 
the  int«Tener,  8.  M.  Biarkle,  filed  an  In- 
venlng  petition,  claiming  that  the  lien  of 
the  attachment  was  subject  to  a  vendor's 
lien  and  Judgment  thereon  In  his  favor,  and 
praying  that  the  cause  be  transferred  to  the 
equity  aide  of  the  court,  which  was  accord- 
ingly done;  the  Woodraff  Land  A  Timber 
Company  having  withdrawn  Ite  aiumrer.  and 
Judgment  having  been  entered  acainst  It.  In 
September,  1M>3,  Markle  sold  to  the  Wood- 
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ruff  Land  &  Timber  G01DIHI117  some  Bemi  1 
sections  of  land  In  Weodmff  ftnd  Ctom  coun- 
ties, Ark..  reeervlDfr  a  lien  o*  the  face  of  1 
the  cetiTeTaiice  for  9IH,1B9  of  t3ie  parchaw  ; 
price.   In  Fehmary,  1880,  *lie  obtained  a  ' 
Judgment  against  the  Woodmtl  TAnd  A  ' 
Tlmlw  Oompany  for  so  mneb  of  said  In- 
debtedness as  bad  tben  matured,  and  a  de- 
cree tbat  it  and  tbe  nnmatnred  Indebted- 
ness was  a  lien  upon  said  real  estate.  Later,  , 
tbe  said  real  estate  was  sold  mder  the  said  | 
Judgment  and  decree;  and  Maiicle  bonght 
It  In,  and  obtained  a  deed  therefor.  While 
the  Woodrnff  Land  &  Timber  Company  was  ' 
In  possession  of  the  land,  tlwy  erected  there- 
on a  sawmill,  the  subject  of  the  present  ; 
oontroreny.   The  plaintiffs  bronght  QiIb  ao> 
tton  against  the  Woodrnff  Company  for 
breach  of  contract,  suing  out  a  writ  of  at- 
tachment In  aid  thereof,  which  was  leTled  ' 
upon  the  said  sawmill.  The  attachment  was 
sustained,  and  judgiaeat  against  the  Wood- 
ruff Company  bad  for  92.-^00.   The  contro- 
vergy  Is  between  tbe  Stackhonse  Brothers  ; 
and  MarUe,  tbe  question  beliv  whether  or  1 
not  the  vendor's  lien  established  by  die  de-  ! 
cree  attaches  to  the  sawmill.   If  It  does  : 
attach.  It  Is  paramount  to  the  Hen  of  tbe  ! 
attachment.  The  decree  established  a  Hen  j 
8ga4nst  the  real  estate,  and  the  question  Is,  : 
thcr^ore,  wbeAer  or  not  the  mill  became  a  I 
part  of  tbe  realty.   The  case'  was  snbmltted  ; 
to  the  court  on  depositions.   On  tbe  erl-  ' 
deoce.  the  court  found  tbat  the  sawmill  j 
plant  was  not  subject  to  the  Hen  of  the  de- 
cree in  fiivor  of  MaiUe,  the  Interrener,  as 
vendor,  and  lUsmlssed  the  interrenlng  peti- 
tion by  the  decree  set  forth  abore;  where- 
upon Hbe  Ittterrener  praysd  this  appeal, 
which  was  granted. 

Voble  &  Shirtds  and  Wm.  O.  Pettus  (Rose, 
Hemingway  ft  Rose,  of  eonnsel),  for  ap- 
pellant. P.  R.  Andrews  and  X.  W.  Norton, 
for  appellees. 

HDOBB%  J.  (after  staUng  the  fftcts).  It 
wenld  not  be  prafltable  to  set  out  tbe  erl- 
dc»ce>    As  we  find  tbe  law  to  be,  the  main 
anestlon  in  a  case  of  l^ila  Idnd  Is:   What  '■ 
was      Intention  of  the  party  who  had  the 
Btmcturs  erected?   Did  be  Intend  It  to  be 
a  permanent  annexation  to  tbe  soil,  or  was  ' 
It  erected  with  a  view  to  its  remoral?   As  , 
erMence  of  what  tbe  Intention  was,  the  i 
manner  of  Its  annexation  to  tbe  sofl,  and 
the  adaptaUon  of  the  plant  to  tbe  use  or 
purpose  to  which  that  portion  of  tbe  realty 
wltb  which  It  la  connected  Is  appropriated, 
are  drcnmstancee  tbat  are  to  be  considered, 
and  "derive  their  chief  value  as  evidence  of  , 
sncb  Intention,"  as  held  In  Ewell.  FIxt.  p.  > 
22;  Cboate  v.  SlmbaH,  5Q  Ark.  n.-s.  1»  s.  1 
W.  108;  Bsrals  v.  Bank,  68  Ark.  629,  40 
&  W.  127:  Bank  v.  Swi-pt  (Ark.)  4:t  s.  \Y. 
GOO.    There  Is  considerable  conflict  In  the 
evidence  as  to  matters  going  to  show  with 
what  Intention  the  rail!  was  erected,  and 
there  was  some  testimony  from  whlcb  it 


might  be  Inferred  that  the  mill  was  erected 
with  a  view  to  Its  removal.  But  we  are  of 
t3w  opinion  that  the  muiner  of  Its  snti- 
stantlal  aiuiexatlon  to  the  .soil,  and  Its 
adaptatl<m  to  the  use  or  purpose  to  whlcb 
that  portion  of  the  realty  to  which  It  was 
annexed  was  api^led,  taken  with  the  other 
evidence  in  the  case,  furnish  a  dear  pre- 
ponderance of  evidence  that  the  mlH  was 
erected  with  the  Intention  that  It  should 
be  permanent,  and  that  it  was  a  part  of  the 
realty,  and  iiassed  to  tbe  tntervmer,  by  pnr- 
chase  of  the  land  upon  which  it  was  situate, 
or  was  subject  to  his  vendor's  Hen  for  tbe 
purchase  money  of  the  land.  Wherefore  the 
decree  of  the  circuit  court  is  reversed,  wltb 
InstructlonB  to  enter  a  decree  for  the  Inter- 
vener, In  accordance  herewith. 

BATTLB,  J.,  dissents. 


ST.  LOUIS      W.  BT.  00.  v.  BBKGBR. 
(Sapreme  Coart  of  Arkansas.   Jan.  22,  1888.^ 
Hastgr  kjtn  SSRVAXT — ToKTs  — RAii.noADs — An- 

9AVLT  BT  COWDUCTOK-EviOItXC*. 

1.  When  it  plainlj  appeared  from  the  evi- 
dence, in  an  action  axainst  a  railway  com|HLn>" 
for  damages  -for  an  assault  on  a  passenger  by 
the  conductor  of  defendant's  train,  that  he  used 
more  force  than  was  necesBary  to  rep^  an  as- 
saolt  on  him  by  plaintiff.  It  wai  not  prejudicial 
to  leave  to  tbe  juir  to  decide  whether  or  not 
such  conductor  used  more  force  than  was  neces- 
sary to  protect  himself  In  repelling  snch  assault 
on  him. 

2.  Id  an  action  by  a  passeofrer  against  m 
railway  cnmpauy.  for  damages  for  an  assaolt 
by  defPiidnnt'B  condiiotor,  provoked  Ity  plaintiff 
as  the  nxRFessor.  the  burden  was  on  defendant 
to  show  that  such  conductor  used  no  more  force 
than  ai>peared  to  him.  as  a  rea8onat>le  man. 
necessary  to  repel  plaintilFs  assault  on  him. 

Bunn,  0,  J.,  and  Wood,  J.,  disRcntiug. 

Appeal  from  circuit  court.  Miller  county; 
Rufiis  D.  Hearn,  Judge. 

Action  by  Samuel  Berger  against  the  St 
Louis  SoutUweatern  Railway  Company. 
From  &  Judgment  on  a  verdict  for  plaintiff, 
defendant  appeals.  Affirmed. 

Appellee  filed  his  suit  In  the  eh^mit  conrt 
of  Miller  county,  alleging  that  on  June  4, 
18SH,  while  a  passenf^  on  tbe  road  of  ai^l- 
lant,  en  route  between  LewlsvlUe  and  Tczar- 
Rana,  tbe  conductor  of  the  train,  Bandall  Sil- 
verman, cursed  and  abused  htm  willfully,  and 
did  beat,  bruise,  and  llltreat  him,  striklnjr  him 
with  a  lantern,  reason  of  which  curses, 
Mows,  and  llltreatment  be  was  damaged  In 
the  sum  of  920.OOO.  Appellant  angered,  de- 
nying: that  appellee  was  a  passenger,  and  al- 
leging that  the  wounds  recelred  by  appellee 
at  the  bands  of  Randall  Silverman  were  re- 
ceived In  a  personal  encounter  between  him- 
self and  snrerman,  for  which  appellee  was 
alone  responsible;  that  the  alten-atlon  was 
Drought  about  by  appellee  striking  the  con- 
ductor In  the  face;  tlint  nppoUee's  attack  on 
the  conductor  was  orcasicini'd,  not  a  de;«lre 
to  protect  himself,  but  originated  In  anger  to- 
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wards  tbe  couductor,  because  of  the  attempt 
of  the  said  conductor  to  prevent  him  from 
making;  Improper  advances  towards  a  young 
lady  passenger,  on  said  train;  ttiat  tbe  con- 
ductor. In  defending  himself  and  In  striking 
appellee,  acted,  not  as  the  agent  of  appellant, 
but  in  his  own  Individual  capacity,  for  which 
appellant  Is  In  no  wise  responsible.  Upon 
trial,  verdict  was  for  appellee  In  the  som  of 
xT(X),  for  which  judgment  was  rendered. 

At  tbe  instance  of  appellee  the  court  gave 
the  following  Instructions:  "(1)  If  the  Jury 
t\na,  from  a  preponderance  of  the  evidence  in 
Ibis  case,  that,  as  alleged  in  tbe  complaint, 
plaintin:  was  on  tbe  4th  day  of  June,  1884,  a 
passenger  in  a  coach  of  defendant,  being 
transported  from  LewlsvlUe,  Ark.,  to  Tex- 
iu-kana.  Ark.,  and  that,  while  being  so  trans- 
ported as  a  passenger  by  the  defendant,  with- 
out lawful  cause,  he  was  beaten  and  wounded 
i)y  the  conductor  of  the  defendant  in  charge 
iif  said  tralu,  and  said  plaintiff  thereby  in- 
jured or  damaged  in  any  amount,  then  is 
plaintiff  entitled  to  recover.  (2)  The  fact  that 
the  plaintiff  may  have  first  struck  Bald  con- 
ductor would  not  excuse  or  Justify  said  con- 
ductor In  Using  against  plaintiff  any  more 
force  than  sufficient  to  protect  said  conductor 
from  said  blow,  or  a  repetition  thereof,  or 
from  any  further  violence  at  the  handa  of 
plaintllT.  (3)  Though  the  jury  should  believe, 
from  the  evidence,  that  plaintiff  made  the  first 
iissault  upon  the  conductor  on  defendant's 
train,  still.  If  they  farther  believe,  from  the 
evidence,  that  the  condnctor  so  attacked  re- 
pelled plalntitTg  assault  with  more  force  and 
violence,  and  did  more  Injury  to  plaintiff, 
than  was  reasonably  necessary  for  his  own 
protection  from  Injury  at  the  bands  of  plain- 
tiff, theni  as  a  matter  of  law,  the  conductor 
using  such  excessive  force  would  be  guilty  of 
assault  and  battery;  and  If,  in  this  case,  de- 
fendant seeks  to  justify  tbe  assault  and  bat- 
tery committed  by  the  couductor  upon  the 
plaintlEF,  if  you  find  such  an  assault  and  bat- 
tery was  made,  from  the  evidence,  on  the 
ground  that  plaintiff  first  assaulted  tbe  con- 
4luctor,  It  is  incumbent  on  the  defendant  to 
Hhow  that  no  niore  force  was  used  than  the 
exigencies  of  tbe  case  called  for.  Tbe  force 
used  must  be  soltable  in  kind  and  reasonable 
In  decree;  otherwise,  the  Jnstifleatlon  fails. 
An  assault  by  a  passenger  upon  a  conductor 
of  a  train  will  not  justify  the  condoctor  in 
pursuing  and  punishing  the  passenger  after 
the  assault  is  over.  If  he  does  so,  he  makes 
the  defendant  liable  for  the  Injury.  (4)  If 
the  jury  believe,  from  tbe  evidence,  that  the 
plalntllT  was  guilty  of  Indecorous  conduct  to- 
wards the  lady  passenger,  then  It  was  the 
duty  of  the  conductor  of  the  train  to  use  all 
necessary  and  reasonable  means  to  protect  her 
from  Insults  or  annoyance,  but  he  would  have 
no  right  to  abuse  or  insult  tbe  plaintiff  as  a 
punishment  for  such  conduct;  the  conduct- 
or's duty  being  only  to  prevent  a  continua- 
tion of  such  conduct  by  the  use  of  all  neces- 
sary and  reasonable  meiuu.   (6)  Tbe  jnry 


are  Instructed  that  the  facts,  if  proven,  that 
the  plaintiff  may  have  spoken  the  flirst  wonl 
or  made  the  first  remark  to  the  conductor 
on  the  defendant's  train,  and  this  word  or 
remark  so  spoken  by  plalntitf  brought  on  the 
difficulty,  and  caused  tbe  assault  and  bat- 
tery which  ensued,  and  the  plaintiff  strutrk 
the  first  blow,  would  not,  of  Itself,  excuse 
or  Justify  said  conductor  in  using  against 
the  plaintiff  any  more  force  than  was  rea- 
sonably necessary  to  protect  him  (said  con- 
ductor) from  said  blow,  or  a  repetition  there- 
of, or  from  any  further  violence  at  tbe  bands 
of  plaintiff."  To  the  giving  of  each  of  which 
the  appellant  se^iarately  excepted. 

The  appellant  asked  the  court  to  give  the 
following  instructions:  "(2)  The  Jury  are 
Instructed  that,  while  the  defendant  Is  re- 
sponsible for  tbe  acts  of  Its  conductors,  in 
their  treatment  of  passengers,  done  in  the 
line  of  their  duty,  in  the  scope  of  their  au- 
thority, yet  the  conductor  has  the  right  to 
resent  and  resist  an  assault  made  ou  him 
by  a  passenger,  or  any  one  else,  and  his  act 
In  resisting  or  resenting  such  an  assanlt  is 
a  personal  act  of  the  conductor,  for  which 
the  principal  (tbe  defendant  In  this  case)  is 
j  not  responsible.  (S)  If  the  Jury  find,  from 
I  the  evidence,  that  the  assault  of  the  defend- 
i  ant's  conductor  on  the  plaintiff  was  not  ma- 
j  liclous,  and  was  not  tbe  result  of  a  reckless 
;  disregard  of  plaintlfTs  rights  as  a  passenger, 
i  but  was  occasioned  by  the  assault  of  piain- 
tUf  on  the  conductor,  and  was  made  to  repel 
and  resent  such  assault,  then  the  plaintiff  is 
not  entitled  to  recover  any  damages  for  the 
pain,  suffering,  or  humiliation  experienced 
by  him,  and  your  verdict  should  be  for  the 
defendant.  (S)  If  the  Jury  find,  from  the 
testimony,  that  the  condnctor  Id  cliarge  of 
the  train  on  which  plaintiff  was  a  passen- 
ger did  strike  plaintiff,  and  Injure  him,  as 
claimed  by  plaintiff,  and  that  In  so  doing  he 
used  more  force  than  w^as  necessary  In  order 
to  repel  any  assault  which  may  have  been 
made  on  him  by  the  plaintiff,  or  that  he  used 
more  force  than  was  necessary  in  order  to 
prevent  any  tmptoper  interference  with  an- 
other passenger  on  the  train  by  the  plaintiff, 
and  you  also  find  that  the  unnecessary^  force 
and  violence  on  the  part  of  tbe  conductor 
was  done  under  excitement  and  In  anger, 
occasioned  by  the  assault  of  plaintiff,  or  by 
Improper  conduct  of  plaintiff  towards  an- 
other passenger,  then  plaintiff  cannot  re- 
cover, as  against  defendant,  and  your  verdict 
win  be  for  defendant.  (6)  If  the  Jury  find, 
from  the  testimony,  that  the  plaintiff  was  a 
passenger  on  the  defendant's  railroad  at  the 
time  and  place  claimed  by  him,  and  that  he 
was  beaten  and  bruised  by  the  conductor 
of  said  train  with  a  lantern,  and  that  fro  no 
the  said  beating  and  bruising  the  plaintiff 
has  suffered  physical  pain,  and  may  probably 
continue  to  suffer  therefrom,  and  also  expe- 
rienced humiliation  by  reason  thereof,  and 
that  said  beating  and  bruising  was  caused 
by  the  act  of  plaintiff  in  slapping  the  said 
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coDductor*s  face,  by  which  the  said  conduct- 
or was  angered  and  excited,  and  while  so 
angered  and  excited  gave  the  blows  with 
the  lantern,  then  your  rerdlct  should  be  for 
the  defendant,  although  you  should  And, 
from  the  testimony,  that  the  condactor  used 
more  force  jJian  was  necessary  to  repel  the 
assault  made  on  him  by  the  plaintiff."  Of 
which  the  court  amended  Instruction  No.  3, 
by  adding  at  the  end  thereof  the  words, 
"Unless  you  find  that  he  used  more  force 
than  was  necessary  to  protect  himself."  The 
court  gave  No.  3,  as  amended,  and  No.  4,  and 
refused  Xos.  2,  6,  and  6.  To  the  amending 
of  said  Instruction  No.  3  as  aforesaid,  and 
giving  the  same  as  amended,  and  to  the  re- 
fusal of  the  court  to  give  each  of  said  In- 
structions Nos.  2,  Q>  and  6,  appellant  aepa* 
rately  excepted. 

Sam  H.  West  and  John  T.  Slfford,  for  ap- 
IM>lIant  Scott  &  Jones,  for  appellee. 

HUGHES,  J.  (after  stating  the  facts). 
Briefly  the  case  may  be  stated  as  follows: 
Appellee  was  a  passenger  on  train  of  appel- 
lant. He  was  a  New  York  Jewelry  drummer, 
and  took  a  seat  near  a  girl  of  17  years,  a 
stranger  to  him.  The  conductor  removed 
this  girl  to  the  rear  of  the  coach.  Appellee 
said  to  a  friend  he  would  go  back  and  see 
why  the  conductor  moved  this  girl.  He  w&it 
back,  sat  down  by  the  girl,  and  began  In- 
quiring where  she  was  going,  and  asked  her 
oth«r  questtons.  The  conductor  looked  at 
falm  in  a  manner  that  convinced  him  that  the 
i-«inductor,  to  say  the  least,  was  suq;»lclous 
of  his  intentions.  From  this  an  altercation 
eusued,  In  which  appellee  struck  the  con- 
ductor first,  and  In  turn  the  conductor  struck 
him,  and  beat  him  with  a  lantern.  There 
was  evidence  tending  to  show  that  the  con- 
ductor gave  the  appellee  a  serious  and  se- 
vere beating  with  his  lantern,  and  that  the 
a[^>ellee  was  endeavoring  to  ward  off  the 
blows,  or  protect  himself  by  throwing  up 
hie  hands;  that  the  brakeman,  while  this 
waa  goln^;  on,  stood  behind  the  conductor, 
and  twice,  when  the  conductor  ceased  beat- 
ing the  plaintiff,  told  him  to  give  him  some 
more;  and  that  thereupon  the  conductor  hit 
him  two  more  licks.  To  use  his  language, 
"1  think  he  gave  tilm  some  more  twice." 
The  evidence  tended  to  show  that  the  con- 
ductor only  stopped  beating  the  appellee  be- 
cause he  discovered  he  was  a  Mason;  that 
the  condactor  struck  several  blows,— as  many 
as  three  to  Ave  each  time;  then  he  would 
talk  to  the  plaintiff,  and  strike  him  again. 
The  Mows  were  upon  the  head  aud  sboul- 
<lers  of  the  plaintiff,  who  tried  to  ward  tliem 
off  with  his  liaDdB.  I^alntlff's  hat  was  knock- 
ed off,  there  was  a  scalp  wound,  and  the 
blood  ran  over  his  face,  hands,  and  cloth- 
ing. Dr.  Webster,  who  dressed  the  plain- 
tiff's wounds,  testified:  "The  wounds  were 
on  his  brad,  left  shoulder,  and  arms;  two  or 
three  wounds  on  the  head,  bis  shoulder  waa 


pretty  badly  bruised,  aud  finger  pretty  badly 
cut.  One  of  the  wounds  on  his  head  was 
about  two  and  a  half  Inches  long,  cut  to 
the  skull.  The  other  one  was  cut  to  the 
skull,  but  waa  more  of  a  puncture.  It  wat* 
probably  one-half  inch  long.  •  •  *  The 
wound  on  his  finger  was  quite  a  gash."  On 
cross-examination  he  said,  "I  did  not  regard 
his  wounds  of  a  serious  nature."  There  was 
other  testimony  tending  to  show  that  the 
<  beating  was  severe;  in  fact,  very  unneces- 
sary to  repel  the  force  used  by  the  appellee 
In  slapping  the  conductor  in  the  face,  which, 
there  is  proof  tending  to  show,  was  provoked 
by  the  conductor  calling  the  appellee  "a  son 
of  a  bitch." 

The  appellant  contends  that  by  the  Instruc- 
tions of  the  court  It  was  left  to  the  Jury  to 
decide  whether  or  not  the  conductor  used 
more  force  In  r^llh^  the  aMautt  of  aK>el- 
lee  than  was  necessary  to  protect  himself, 
and  that  this  was  error;  that  the  court  should 
have  Instructed,  as  appellee  asked,  that  if 
i  they  found  that  the  conductor  used  more 
force  than  appeared  to  him  as  necessary, 
acting  as  a  reasonable  man,  under  the  cir- 
cumstances and  surroundings.  Conceding 
that,  as  an  abstract  proposition,  the  conten- 
tion Is  well  founded,  yet  the  refusal  to  so 
Instruct  In  this  case  could  not  be  prejudicial, 
as  it  Is  plain,  from  the  testimony,  that  the 
I  condnctMT  did  use  more  force  than  was 
'  necessary  to  repel  the  assault  of  the  appel- 
I  lee.  If  error,  therefore.  It  Is  not  prejudicial. 
I  Tbe  appellant  contends  that,  if  the  serv- 
'  ant  Is  Justifiable,  under  the  law.  In  what  he 
did,  the  master  Is  not  liable.  Very  true. 
"When  one  is  wrongfully  assaulted.  It  Is 
lawful  to  repel  force  by  force  (as  also  to  use 
force  In  defense  of  those  whom  one  Is  bound 
to  protect,  or  for  keeping  the  peace),  [oo- 
Tlded  that  no  unnecessary  riolence  Is  used. 
•  •  •  We  must  be  content  to  aay  that  the 
resistance  must  not  exceed  the  bounds  of 
mere  defense  and  prevention,  or  that  the 
1  force  used  In  defense  must  not  be  more  than 
commensurate  with  that  which  provoked  it." 
Webb,  Pol.  Torts,  p.  265.  We  think  the  bur- 
den was  on  the  appellant  to  show  that  the 
conductor  used  no  more  force  than  appear- 
ed to  him,  as  a  reasonable  man,  necessary  to 
repel  the  assault  of  the  appellee.  This  has 
not  been  done.  On  the  contrary.  It  appears, 
from  the  evidence  of  the  appellant,  as  well 
as  that  of  the  appellee,  that  the  amonnt  of 
force  used  by  the  conductw  greatly  exceed- 
ed that  which  would  appear  to  any  reason- 
able man  to  have  been  necessary  to  repel  the 
assault  made  by  the  appellee  upon  the  con- 
ductor 1^  slapping  him  In  the  face  with  his 
I  hand. 

The  appellant  also  contends  that.  If  the 
conductor  did  use  more  force  than  seemed 
to  him  necwary  for  his  own  protection,  the 
appellant  (the  master)  Is  not  liable  in  dam- 
ages. To  support  this  contention,  they  cite 
Peavy  v.  Banking  Ok,  81  Oa.  4S6,  8  S.  B. 
70  (In  which  no  authority  la  cited  to  suBtalD 
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the  opinion),  and  Harrison  v.  Fink.  42  Fed. 
787,  a  case  originating  In  (Georgia,  to  sup- 
port wblcb  Peary  r.  Banking  Co.  is  cited. 
We  cannot  yield  anent  to  sucb  a  doctrine, 
which  Is  based  upon  tbe  ground  tliat  the 
Injured  pnrty  Is  tbe  aggressor  or  brings  on 
tbe  difficulty.    Tbls  would  exempt  a  railroad 
company  from  liability  In  a  ease  where,  for 
a  Blmple  assault  npou  a  serraot,  represent- 
ing the  company,  the  servant  might  severely 
and  cruelly  beat  tbe  assailant,  a  passenger, 
wbom  the  law  makes  It  lils  duty  not  to 
abuse  or  mistreat  nnnecessarUy.    Tbe  rule  ap- 
plicable to  sucb  cases  Is  tbls:    That  when  a 
prima  facie  case  of  assault  and  battery  Is 
sought  to  be  Justified,  it  Is  Incumbent  upon 
one  who  Justifies  to  show  that  no  more  force 
was  used  than  the  exigencies  of  the  case 
called  for.    The  force  used  must  be  suitable 
In  kind  and  degree  to  the  exigencies  of  the 
occasion;  otherwise,  tbe  Justldcntlon  fails, 
liansom  v.  RaUway  Co.,  92  Me.  »i;  IMlllnir 
ham  T.  Anthony  (Tex.  Sup.)  11  S.  W.  139.  | 
There  are  objections  based  on  language  \ 
used  In  argument  by  appellee's  counsel, 
which  was,  perhaps,  not  altof^ether  proper,  I 
but  we  think  tbe  case  onjiht  not  to  be  re-  | 
versed  on  account  of  It.    We  do  not  think  It  | 
probable  that  tbe  Jury  was  misled  or  prej- 
udiced by  it.    We  cannot  say  that  there  was  ! 
an  abuse  of  discretion  by  the  trial  court.  | 
The  verdict  was  $700  actual  damages,  which 
we  do  not  think  excessive.    Upon  the  whole  ' 
case,  finding  no  reversible  error,  the  Judg- 
ment is  afllrmed. 

BUNN,  C.  3.  (dls.sentlDg).    The  sutement 
of  the  facts  In  this  case,  as  detailed  by  the 
young  lady  Involved,  presepta  the  plaintiff  : 
In  a  very  different  attitude  from  that  In  ' 
wblch  bis  own  testimony  presents  him,  and  : 
tbe  conductor's  testimony  puts  quite  »  dlf-  | 
ferent  phase  on  his  use  of  unnecessary  force  | 
to  repei  tbe  asf;ault  from  that  made  to  ap- 
pear In  plaintiff's  tcstlraouy.    But.  since  no  > 
testimony,  antecedent  to  the  assault  on  the 
conductor  by  the  plaintiff,  ought  to  have  \ 
any  Infitience  upon  our  decision  on  the  qnea-  . 
tion  raised  by  the  instructions  called  In  i 
question,  and  since,  In  discussing  those  In-  \ 
structlons.  It  must  be  conceded,  for  the  sake 
of  the  argument,  at  least,  tliat  there  was  un- 
necessary force  employed  by  the  conductor 
In  repelling  the  assault  upon  himself  by  tbe 
passenger,  I  forbenr  to  make  any  iwrtlculttr 
statement  of  the  facts. 

The  question  at  issue  arises  upon  Instruc- 
tions given  and  Instructions  refused  and  In- 
structions modified,  and,  briefly  stated.  Is 
this:  "Where  a  passenger  assaults  the  con- 
ductor of  the  train  In  which  he  Is  traveling, 
and  tbe  latter,  In  resenting,  uses  more  force  { 
than  Is  necessary  to  repel  the  assault  Is  the  ! 
cnmpsny  liable  for  dnmnprs  occasioned  by  I 
tbe  employment  of  the  excessive  force?*'  | 
The  authorities  cited  by  a  majority  of  the 
court  in  snptwrt  of  their  view  of  the  ques-  , 
Uon  Involved,  an  Webb,  Pol.  Torts,  pp.  2ofi,  | 


250.  Hanson  v.  Railway  Co..  tQ  Me.  81.  an.t 
Dillingham  v.  Anthony  (Tex.  Sup.)  11  S.  W. 
130;  and  these  I  will  endeavor  to  analyse 
and  discuss  In  the  order  named. 

In  the  first,— a  text-book,— under  tbe  side 
heading  of  "Self-Defense,"  it  is  stated: 
"When  one  is  wrongfully  assaulted.  It  Is  law- 
ful to  repel  force  by  force  (as  also  to  oae 
force  In  the  defense  of  those  whom  oae  te 
bound  to  protect,  or  for  keeping  the  petttft. 
provided  that  no  unnecessary  violeaoe  « 
used."  How  mnch  force,  and  of  wbat  kind. 
It  Is  reasonable  and  proper  to  use  In  the  cir- 
cumstances, must  always  be  a  question  of 
ftict;  and,  as  It  Is  Incapable  of  being  con- 
cluded beforehand  by  authority,  so  we  do 
not  And  any  dedslons  which  attempt  a  defi- 
nition. We  must  be  content  to  say  that  the 
resistance  must  "not  exceed  the  boimds  of 
mere  preventkm,"  or  tliat  the  force  used  in 
defense  must  be  not  more  than  "commen- 
surate" with  that  which  provoked  It.  It  is 
obvious,  however,  .that  the  matter  is  of  much 
graver  Importance  In  criminal  than  in  civfi 
law.  It  Is  generally  held  that  the  role  on  the 
subject  Is  not  exactly  tbe  same  in  civil  a» 
In  criminal  actions,  and  the  statement  of  ihe 
auihor  Is  but  the  statement  of  the  rule  in 
criminal  actions.  Moreover,  the  rule  as  stat- 
ed only  reaches  the  direct  and  Immediate 
actor,  and  has  nothing  to  say  as  to  the  duty 
or  liability  of  a  third  party,  holding,  for  In- 
stance, the  relation  of  master  or  employer 
to  the  prime  actor.  The  authority,  tbmrfore. 
is  not  applicable  to  the  case  in  issue,  and  It 
Rtntos  nothing  that  Is  Inconsistent  with  wluit 
I  have  to  say,  or  with  the  authorltle*  I  sball 
take  occasion  to  clto. 

Hanson  v.  Itallwny  Co..  supra,  was  a  caae 
where  a  hrakeman  was  attempting  to  pot 
off  the  coach  a  dog  belonging  to  tbe  plnlo- 
tlff,  a  passenger;  It  being  against  the  rales 
to  carry  dogs  on  tbe  coach.  Tlie  brakeman 
attempted,  In  rather  a  rude  and  unceremoni- 
ous manner,  to  put  the  dog  off,  and  this  gave 
rise  to  a  difficulty  between  the  idalntlff  and 
the  brakeman.  In  which  the  former  rather 
rudely  pushed  the  letter  down  Into  a  seat, 
and  the  Litter,  stretching  out  his  legs,  kicked 
the  plaintiff,  breaking  the  pane  of  glass  be- 
hind bim  In  doing  so,  but  failed  to  release 
himself  by  so  doing  from  the  grasp  of  the 
former.  When  tlie  plaintiff  bad  finally  re- 
leased the  itrakeman.  under  promise  that  tbe 
latter  should  beliave  himself,  and  while  tbe 
plaintiff's  l>ack  was  turned,  tbe  brabemaB 
struck  him  severe  blows  with  a  poker  about 
the  head  and  shoulders  and  over  the  eye. 
which  constituted  the  assault  and  battery 
for  which  the  suit  was  brought.  In  tlut 
case  tbe  court  said:  "If,  therefore.  It  be 
true,  as  defendants  contend,  that  tbe  plain- 
tiff was  tbe  aggressor,— tbat  be  first  assault- 
ed tbe  brnlieman,  and  resisted  bim  in  the 
performance  of  a  Icgltimnte  duty,— it  was 
still  a  qnestlon  of  fact,  for  the  Jury  to  de- 
tenuine,  whether  the  brakeman  did  not  use 
greater  violence  than  tbe  extgencles  of  tbe 
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cftsc  demnnded,  and  whether  he  did  not  pur- 
sue  the  plaintiff,  and  inflict  the  blows  upon 
his  bead  with  the  Iron  poker,  after  the  latter 
bad  ceased  his  assault,  had  ceased  hie  resist- 
nnce,  and  was  retumh^  to  bis  seat  with  his 
back  to  the  brakemmn."  In  that  case  the 
servant  was  within  the  line  of  bis  employ- 
ment and  duty  hi  attempting  to  put  the  dog 
off  the  coach.  In  doing  so,  he  became  in- 
TolTed  In  dHHcnlty  with  the  plalntlff,~the 
owner  of  the  dog,— which  at  Srst  extended 
no  further  than  the  act  of  plaintiff  In  push- 
ing er  pulling  the  brokeman  down  Into  bis 
Beat,  and  the  tatter's  ktckln£  the  former  by 
stretching  out  bis  legs,  or  tn  the  act  of  so  do- 
ing, for  the  record  is  not  clear  on  that  point 
The  aenffle  seems  to  have  ended  at  this  point, 
on  the  plaintiff's  promise  to  the  brakeiuaD 
that  be  would  let  him  up  if  he  would  after- 
wards bcliave  himself,  wblch  agreement  the 
brakeman  assented  to  and  was  released;  but, 
hb  soon  as  be  could  slyly  do  so.  he  seized  the 
Iron  poker,  and  badly  beat  the  plaintiff.  The 
first  difficulty  having  closed,  the  brakeman 
became  the  aggreeaov  and  assaulting  party 
In  the  latter.  Whatever  name  the  court  may 
employ  to  designate  this  character  of  assault 
on  the  part  of  the  servant,  H  was  not  in  self- 
defense,  and  therefore  it  was  done  while  in 
the  line  of  his  employment,  and  done  In  vio- 
lation of  his  and  bis  master's  duty  to  the 
passenger.  And  such  was  the  theory  upon 
which  the  court  decided  the  case.  We  have 
no  quarrel  with  the  decision  on  the  facts  of 
the  case,  however  wanting  in  precision  Its 
language  may  be. 

In  Dillingham  v.  Anthony  (Tex.  Sup.)  U 
8,  W.  139,  supra,  the  much-mooted  ques- 
tion was  whether  or  not  the  moiicioos  and 
wfUful  assault  of  a  conductor  upon  one  of 
bin  pasEengers,  In  a  personal  controversy  be- 
tween the  two,  disconnected  from  any  duty 
of  the  comdnctor  as  such,  rendered  the  rail- 
way company  liable.  The  court  held  the 
company  liable  upon  the  facts  of  that  case, 
but  uot  for  exemplary  damages.  It  was 
manifest  that  the  court  took  the  side  of  the 
long-standing  controversy  to  the  effect  that 
the  malice  and  willfulness  of  the  servant  In 
making  an  assault  upon  the  passenger  did 
not  excuse  the  master  from  liability,  since 
the  latter  owed  a  duty  to  the  passenger,  that 
of  protection,  which,  through  his  servant, 
be  had  violated.  I  have  no  desire  to  enter 
upon  that  threadbare  discussion,  since  the 
<li]estlon  Is  not  presented  In  this  record. 

In  Harrison  v.  Fbik,  42  Fed.  787,  the  doc- 
trtnes  of  which  the  court  repudiates,  as  well 
fls  Peavy  v,  Banking  Co.,  81  Ga.  485,  8  S.  B. 
70,  upon  which  It  is  founded,  the  court  said, 
quoting  from  Teavy  t.  Banking  Go.:  "Did 
he  [the  plaintiff]  have  a  cause  of  action  for 
the  shooting?  But  for  bis  fault,  the  con- 
ductor would  not  have  been  brought  Into  a 
state  of  excitement,  from  danger  and  Insntt, 
which  unfitted  him  for  discharging  his  prop- 
er duties,  either  to  the  company  or  the  pas- 
-Mugw.   Wbether  fbe  conductor  ma  more 


or  less  in  fault  than  the  plaintiff  was  tn 
shooting,  certainly  the  plaintiff  was  more  In 
fault  than  the  company,  because  the  plain- 
tiff was  there  upon  the  ground,  etirriug  up 
excitement,  and  bringing  on  danger  both  to 
I  the  conductor  and  himself.    He  unBtted  the 
.  conductor  for  exercising  the  care  and  pru- 
I  dence  that  were  essential  to  guarding  the  In- 
'  terests  of  the  company,  and  essential  to  per- 
i  forming  In  a  proper  maimer  his  duty  to  tbe 
;  company  or  to  the  plaintiff.    The  plaintiff 
!  spoiled  tbe  Instrument,  and  then  sued  tbe 
I  manager  because  the  performer  did  not  make 
I  good  music.    It  was  the  plaintiff's  fault  that 
I  the  conductor  was  out  of  time,  and,  though 
I  the  conductor  might  not  be  altogether  ex- 
cusable for  the  shooting  (according  to  his 
own  evidence,  however,  he  was  excusable), 
the  company  was  not  In  fault  for  It;  and  it 
would  be  unjust  for  the  plaintiff  to  recover  of 
the  company,  when  he  boarded  Its  trato,  vio- 
lating the  law,  as  we  can  well  Inter,  by  car- 
rying upon  bis  person  a  concealed  weapon, 
violating  the  law  again  by  swearing  and  using 
obscene  language,  violating  the  law  again  by 
committing  an  assault  upon  the  conduetiMr 
with  a  pistol,  drawing  the  pistol,  and  pre- 
senting it  at  him,  and  violating  the  law  by 
general  disorder  and  misconduct  throughout 
the  transaction,  up  to  the  moment  he  was 
shot"  And,  continuing,  the  federal  court  said: 
"This  quotation  expresses  very  clearly,  in  our 
opinl<Hi,  the  correct  rule  on  the  subject." 

Why  the  doctrine  asserted  In  those  cases 
failed  to  receive  ^e  sanction  of  the  majority 
we  do  not  see;  for  It  hi  a  doctrine  now  gen- 
erally held,  I  believe,  that  a  passenger  who  so 
acts  as  to  disqualify  a  servant  from  properly 
lierformlng  his  duty  to  his  master  and  to  the 
public,  by  assaulting  him  and  causing  bim  to 
resort  to  whatever  present  means  of  self-de- 
fense he  may  have,  ought  not  to  be  beard  to 
complain  of  the  consequences.  This  Is  the 
doctrine  held  in  Railway  Co.  v.  Shropshire, 
28  S.  E.  508,  In  which  Judge  Lumpkin,  speak- 
ing for  the  supreme  court  of  Georgia,  said: 
"One  who  voluntarily,  and  by  his  own  mis- 
conduct, places  it  beyond  the  power  of  a  mas- 
ter to  protect  him  (that  Is,  by  disqualifying 
bis  servant)  surely  cannot  complain  of  an 
omission  so  to  do."  The  same  principle  Is 
announced  In  Scott  v.  Railway  Co..  Hun, 
414,  6  N.  T.  Supp.  882.  This  last  case  is  au- 
thority for  saying  that,  while  In  criminal  law 
words  do  not  Justify  an  assault,  so  far  as  the 
party  making  an  assnnlt  is  concerned,  tbt'iv 
Is  no  reason  for  holding  that  the  carrier  should 
be  held  responsible  when  a  passenger,  by  his 
own  improper  and  insulting  behavior  while  a 
pasAenger  on  the  road  of  the  railroad  com- 
pany, brought  upon  himself  an  assaolt. 

I  come  now  to  consider  what  will  be  regard- 
ed as  conduct  not  within  the  line  of  bis  em- 
ployment on  the, part  of  a  servant  Some  of 
the  cases  already  cited  throw  light  on  this 
question,  but  It  may  be  well  to  consider  oth- 
ers. In  BaUroad  Go.  t.  Wetmoie,  19  Ohio 
St  183,  tbe  snpreme  court  <rf  Ohio  eeld: 
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"The  evidence  of  the  company  on  tbe  trial 
tended  strongly  to  prove  that  the  plaintiff,  by 
his  importunate  conduct  and  abusive  Ian- 
gu&ge  towards  tbe  servant,  prorolced  a  per- 
sonal quarrel  Iwtween  them;  that  the  asaault 
was  the  result  ot  this  quarrel;  and  that  the 
blow  was  inflicted  by  the  servant  as  an  act 
of  personal  resentment.  If  these  facts  had 
been  found  by  the  Jury,  the  wrongful  act  of 
the  servant  in  striking  tbe  plaintiff  could  not 
be  r^rded  as  authorized  by  tbe  master,  nor 
as  an  act  done  by  the  servant  in  tbe  execution 
of  tlie  service  for  which  he  was  engaged  by 
the  master.  The  fact  that  the  blow  was  in- 
flicted with  a  hatchet  furnished  by  the  master 
to  be  used  for  a  wholly  different  purpose, 
though  In  connection  with  the  servant's  busi- 
ness, was  wholly  immaterial,  as  respects  the 
liability  of  the  master.  If  he  would  not  oth- 
erwise have  been  liable  for  the  assault,  the 
fact  that  it  was  committed  with  his  hatchet 
did  not  contribute  to  make  him  so."  In 
Railroad  Co.  v.  Jopes,  142  TI.  B.  25,  12  Sop. 
Ct.  Ill,  the  supreme  conrt  of  the  United 
States,  after  discussing  the  rule  which  gov- 
erns In  cases  where  a  conductor  removes  a 
passenger  from  the  coach  for  misconduct, 
goes  on  to  say:  "But,  If  an  employe  may 
use  force  to  protect  other  passengers,  so  he 
may  use  force  to  protect  himself.  He  has 
not  forfeited  his  right  of  self-defense  by  asr- 
sumiag  service  with  a  conunon  carrier,  nor 
does  tbe  common  carrier  engage  aught  against 
the  exercise  of  that  right  try  hla  employ^. 
There  is  no  misconduct  when  a  conductor 
uses  force  and  does  Injury  In  simply  self-de- 
fense; and  the  rules  which  determine  what  la 
self-defense  are  of  universal  application,  and 
are  not  affected  by  tbe  character  of  the  em- 
ployment In  which  the  party  is  engaged.  In- 
<leed,  while  the  courts  bold  that  tbe  liability 
of  a  common  carrier  to  his  passengers  for  as- 
saults of  bis  employes,  Is  of  a  most  strin- 
gent character,  far  greater  than  that  of  ordi- 
nary employers  for  the  action  of  theii-  em- 
ployes, yet  they  all  limit  the  liability  to  cases 
In  which  the  assault  and  injury  are  wrong- 
fnl."  The  idea  Is  that,  where  tbe  servant 
leaves  tbe  line  of  his  employment  to  attend 
to  his  own  affair,— defend  himself  against  the 
assault  of  a  passenger,— be  Is,  nevertheless, 
doing  a  lawfuJ  act,  and  neither  he  nor  tals 
master  Is  liable.  In  Railroad  Co.  v.  Wet- 
more,  supra,  In  speaking  of  the  mastw's  re- 
sponsibility for  the  acts  of  the  servant,  tbe 
court  said:  "But,  to  make  the  master  re- 
fponsible,  the  act  of  tbe  servant  must  be  done 
in  the  course  of  his  employment;  that  Is,  nn- 
der  the  express  or  Implied  authority  of  the 
master.  Beyond  the  scope  of  hla  employment, 
the  servant  Is  as  much  a  stranger  to  his  mas- 
ter a«  any  third  person,  and  the  act  of  tbe 
servant,  not  done  in  tbe  ^ecutlon  of  the  serv- 
ice for  which  he  was  engaged,  cannot  be  re- 
garded as  the  act  of  the  master." 

It  is  Impossible  to  get  the  fnll  force  of  this 
decl^on  by  mere  quotations  and  making  ex- 
tracts ttierefrcnn.   Nor  is  It  posslUe  to  do  ao 


in  any  case.  I  can  only  Invite  the  reader  tn 
an  examination  of  the  cases  I  have  cited  and 
merely  made  quotations  and  extracts  from, 
and  I  feel  confident  that,  without  a  Jar  or  dis- 
cordant note  anywhere,  they  all  amply  sus- 
tain the  doctrine  that  lawful  sdf-defense  on 
the  part  of  a  conductor  entails  no  liabUlty 
upon  him.  and,  of  course,  none  upon  the  com- 
pany; that  such  defense  as  Its  definition  im- 
plies Is  a  matter  personal  to  himself,  and  is 
something  be  neither  ^gages  to  make  or  not 
to  make  In  whatever  employment  he  may 
enter;  that  it  Is  therefore  not  within  any  em- 
ployment he  may  make,  being  a  natural  right 
which  he  can  neither  surrender,  nor  gratify 
by  any  contractual  act;  and  that,  in  making 
a  self-defense,  he  is  not  directed  or  Infiuenccd 
In  tbe  same  by  any  lawful  oigagement  what- 
ever with  another.  If  the  servant,  by  lawful 
assauh,  in  response  to  an  assault  upon  his 
own  person,  is  not  within  the  line  of  employ- 
ment to  any  master,  can  it  be  said  that  con- 
tinuing hla  defense,  to  the  extent  of  using 
more  and  greater  force,  than  Is  necessary  to 
repel  the  assault  and  force  bis  antagonist  to 
desist,  will  have  the  effect  of  Ixlnging  him 
back  Into  the  line  of  bis  employment.  The 
absurdity  of  mdi  a  pn^Kwltlon  renders  a  dis- 
cussion of  It  more  or  less  insulting  to  even 
tbe  most  generous  and  patient  reader.  All 
the  cases  in  whlcb  the  master  has  been  held 
liable  for  the  use  of  excessive  force  by  the 
servant  are  cases  where  tbe  servant  was  act- 
ing in  the  line  of  his  duty  to  and  employment 
by  tbe  master,  and  most  frequently  Ulnatiat- 
Ing  the  conduct  of  conductors  and  other  aerr- 
ants  In  putting  off  the  train  passengers  and 
others  who  refuse  to  pay  fare,  or  are  guilty 
of  misconduct  such  as  renders  them  liable  to 
be  put  off;  for  the  Meeting  of  disorderly  per- 
sons is  one  of  the  express  duties  of  the  con- 
ductor, not  only  to  the  railroad  company,  bat 
to  the  puMIc  and  to  tbe  law  ot  the  land. 

WOOD,  J.,  concurs  In  the  dlssentlnr  opin- 
ion. 

PALESTINE  WATER  &  POWER  OO.  t. 

CITY  OP  PALESTINE 

(Supreme  Court  of  Texas.    March  7,  1898.) 

CotiBTa — JuRismcnoH  —  Corporations  —  FoRru- 
TUBs  or  Fkanchisb — Rbcbivkr  as  Pastt — Mv- 

NICtPAL   t3ORPORATI0X8— KbTOPPBI*— COHTBACr— 

Baacissiox. 

1.  Where  a  init  to  forfeit  a  franchise  of  a  cor- 
poration to  maintain  and  operate  waterworks 
waa  brought  in  a  state  court  before  the  appoint- 
ment of  a  receiver  of  the  corporation  by  tne  fed- 
eral court,  the  former  court  has  JnrlMiction  of 
the  subject-matter  of  the  suit. 

2.  A  receiver  of  a  corporation,  appointed  by 
the  federal  court,  is  not  a  necessary  party  lo 
the  suit  in  the  state  court  brought  against  the 
corporation  by  a  city  to  annul  an  ordinance  aad 
rescind  a  contract  granting  It  the  right  to  main- 
tain and  operate  waterworks. 

3.  A  corporation  cannot  complain  that  its  re- 
ceiver was  not  made  a  party  to  a  suit  against  it, 
where  the  jndgment  would  not  affect  hla  interest 
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iQ'  the  subject-matter,  and  it  would  be  of  do 
benefit  to  tbe  corporation  to  make  him  a  party. 

4.  Rev.  St.  IKte.  art.  383,  declares  a  city  or- 
ganized under  the  general  laws  of  tbe  state 
to  be  capable  of  contracting  and  being  contract- 
ed with,  Buin»  and  being  sued,  etc.  Article 
419  provides  toat  such  city  shall  have  the  ex- 
clusive control  over  the  streets,  pablic  grounds, 
and  highways  of  the  city.  Article  705  provides 
that  any  water  corporation  shall  have  full  pow- 
er to  manufacture  and  sell  such  quantities  of 
water  as  may  be  required  by  the  city,  and  to  lay 
pipes  and  mains  for  conducting  water  through 
the  streets  of  the  city,  with  the  consent  of 
the  municipal  authorities  thereof,  and  **under 
such  regulations  as  they  may  prescribe."  Hdd, 
that  a  city  which  had  by  ordinance  and  con- 
tract granted  a  water  company  the  right  to  es- 
tablish, maintain,  and  operate  waterworks,  and 
to  lay  mains  and  pipes  in  its  streets,  could  main- 
tain a  suit  to  annal  the  ordinance  and  rescind 
the  contract,  without  making  the  state  a  party 
thereto,  the  right  to  occupy  the  streets  being 
derived  from  the  consent  of  the  city,  and  not 
that  of  the  state. 

5.  Under  such  statutory  provisions  the  city 
may  enforce  a  forfeiture  of  the  franchise  for 
continued  failure  to  supply  wholesome  water  in 
sufficient  quantity,  independent  of  a  provision 
in  the  contract  and  ordinance  that  the  "exciu- 
nive"  franchise  sntnted  should  be  forfeited  for 
such  cause. 

0.  A  city  is  not  estopped  to  assert  its  right 
to  have  a  forfeiture  of  a  franchise  granted  by 
it  to  a  corporation  to  maintain  and  operate  wa- 
ttTworks.  because  it  submitted  to  the  voters  the 
proposition  of  city  ownership  of  such  worlcs,  the 
vote  being  against  such  proposition. 

7.  In  a  salt  by  a  city  to  annul  an  ordlDance 
and  rescind  a  contract  granting  to  a  water  com- 
pany the  right  to  maintain  waterworks,  it  ap- 
peared that  the  water  company  furnished  un- 
wholesome water,  in  Insufficient  quantity,  in  dis- 
regard of  ita  contract,  and  that  remonstrances 
of  the  city  were  utterly  ignored.  After  suit  was 
instituted,  the  water  compnny  offered  to  perform 
its  contract,  but  did  not  show  its  ability  to  do 
BO.  Held  that.  If  the  court  had  any  discretion 
in  the  matter.  Its  refusal  to  extend  the  time  of 
performance  vas  not  an  abuse  thereof. 

Brror  to  court  ot  ciyil  lyipeals  of  First 
Kupreme  judicial  district. 

Suit  the  city  of  Palestine  against  the 
Palestine  Water  &  Power  Oompony.  Judg- 
ment for  plaintiff  was  altlrnied  by  the  court 
of  ciTll  appeals  (41.  S.  W.  6S9),  and  defend- 
ant brings  error.  Affirmed. 

B.  H.  Gardner,  A.  W.  Greifg,  John  Young 
Cooch,  and  J.  A  Read,  for  plaintiff  In  error. 
P.  W.  Brown  and  Campbell  A  HcMeans,  for 
defendant  In  error. 

BROWN.  J.  The  city  of  Palestine  institut- 
ed suit  in  the  district  court  of  Anderson 
county  to  forefelt  the  franchises  granted  by 
It  to  one  Gray  and  his  assigns,  which  after- 
wards became  vested  in  the  defendant  the 
Palestine  Water  &  Power  Company.  The 
case  was  tried  before  the  Judge,  a  Jury  be- 
ing waived,  and  be  Bled  very  elaborate  find- 
ings of  fact,  from  which  we  make  the  fol- 
lowing condensed  statement  as  applicable  to 
tbe  question  presented  by  tbe  application  for 
writ  of  error:  On  June  7,  1881,  the  city  of 
Palestine,  a  municipal  corporation  duly  or- 
gnnlKed  under  the  general  laws  of  tbe  state 
of  Texas,  passed  an  ordinance  by  which  it 
granted  to  Camdl  BL  Gray  and  his  assigns 


tbe  exclusive  right  for  00  years  '*to  estab- 
llsb,  maintain,  and  operate  waterworks  and 
buildings,  and  to  lay  mains,  pipes,  etc.,  In 
and  along  the  streets,  alleys,  and  public 
grounds  of  the  city,  for  supplying  clear  and 
wholesome  water  for  all  domestic  and  other 
purposes."  Section  11  of  that  ordinance 
reads  as  follows:  "In  tbe  event  that  said 
grantee,  or  bis  assigns,  after  said  water- 
works have  been  in  successful  operation, 
shall  suffer  a  suspension  of  the  supply  of 
the  water,  thereby  causing  an  Insufficient 
supply  of  clear,  wholesome  water  for  do- 
mestic and  other  purposes,  for  a  period  ex- 
ceeding sixty  days,  then  and  In  that  event 
tbe  said  grantee  and  bis  assigns  shall  for- 
feit all  franchises  hereby  granted,  and  dur- 
ing any  suspension  all  water  rentals  shall 
be  suspended."  This  section  was  amended 
by  ordinance  passed  June  21,  1861,  bo  as  to 
read  as  follows:  "In  the  event  that  said 
grantee  or  bis  assigns,  after  said  water- 
works shall  have  been  in  successful  oper- 
ation, shall  suffer  a  suspension  of  the  supply 
of  water,  thereby  causing  an  insufficient  sup- 
ply of  clear,  wholesome  water  for  domestic 
and  other  purposes,  for  a  i>erlod  exceeding 
sixty  days,  then  and  In  that  event  said 
grantee  and  his  assigns  shall  forfeit  all  ex- 
clusive franchise  herein  granted,  unless  sucb 
suspension  shall  bare  been  caused  by  the 
act  of  God  or  unavoidable  accident,  and  dur- 
ing such  suspension  all  water  rentals  shall 
be  suspended."  On  June  21,  1881.  the  city 
and  Carroll  E.  Gray  entered  into  a  contract 
in  writing,  which  embodied  the  substance  of 
the  ordinances  before  referred  to  and  copied 
above,  which  ordinances  were  made  part  of 
the  contract  The  work  was  begun  within 
the  time  specified,  and  completed  In  accord- 
ance with  the  contract  between  the  parties. 
The  Palestine  Water  &  Power  Company  was 
organized  as  a  corporation  under  tbe  general 
laws  of  the  state  of  Texas,  and  succeeded  to 
all  the  obligations  of  Carroll  E.  Gray.  "Tbe 
evidence  clearly  shows  that  the  water  furnish- 
ed by  tbe  company  in  tbe  summer  of  180.^. 
and  since  the  summer  of  1885,  and  up  to 
three  or  four  weeks  ag<^  was  neither  clear 
nof  wholesome,  but  was  unfit  for  domestic 
purposes,  and  that  tbe  supply  of  even  bad 
water  was  Inadequate.  The  souice  of  wa- 
ter supply  consist  of  poods  fed  by  surface 
water  and  some  springs.  Tbe  ponds  have 
never  been  cleaned  out,  and  are  filled  for  at 
least  five  or  six  feet  with  decayed  vegetable 
matter  and  mud  and  accumulations  of  filth 
which  fiowed  in  from  the  natural  watersheds 
constituting  the  principal  source  of  supply,, 
and  covering  about  three  hundred  acres  of 
land,  on  which  are  situated  several  small 
farms,  and  from  one  hundred  and  fifty  to 
three  hundred  residences.  Tbe  company 
owned  about  one  hundred  and  sixty-two 
acres,  part  of  the  watershed,  and  this  Is 
Inclosed,  tbe  ponds  being  In  tbe  Inclosure, 
and  the  company  bad  put  part  of  the  land 
In  cultivation  and  wiUfnIly  permitted  cat- 
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tie  aad  boraes  to  pastore  tn  tbe  inclotiure, 
aod  Begligeatly  permitted  dead  fish  and  rep- 
tlleB  to  remain  in  tbe  ponds,  and  dead  ani- 
mals to  remain  within  tlie  area  of  the  wa- 
ter supply.  In  tbe  summer,  by  reason  of 
iosuffldeut  storage  capacity,  tbe  pondju  be- 
came low,  and  tbe  %vater  stagnant  and  Im- 
pure, and  nearly  tbe  wbole  year  the  water  la 
more  or  less  muddy,  and  offensWe  In  odor. 
Tiie  evidence  sbows  tbat  an  abundant  sup- 
ply of  clear,  wholesome  water  from  artesian 
wells  could  be  bad  In  tbe  city,  and  utilized 
by  tbe  company,  and  that  no  effort  was 
made  by  dcfeodaut  before  tbe  institution  of 
this  suit  to  obtain  water  supply,  and  the  ma- 
terial allegations  of  plaintiff's  petition  bare 
been  proved  substantially."  Tixe  city  made 
frequent  complaiuts  to  the  defendant  corpo- 
ration as  to  the  failure  to  comply  witb  tbe 
proTisloDs  of  tbe  contract  and  tbe  ordinan- 
ces of  the  city,  and  there  were  frequent 
pnuDlaes  of  remedying  tbem,  but  It  was 
not  done.  Tbe  city  council  of  the  city  of 
Palestine,  being  divided  In  opinion  as  to 
whether  the  city  should  establish  and  oper- 
ate its  own  waterworka.  submitted  to  tbe 
qualified  voters  the  question  in  these  forms: 
"For  city  ownership,"  "Against  city  owner- 
ship.** Tbe  vote,  when  taJieu,  was  against 
tbe  pn^iosltion  that  the  city  should  con- 
struct and  maintain  its  waterworks.  On 
the  9tb  day  of  April,  1896,  after  tbe  vote  bad 
been  taken,  the  city  council  passed  a  resolu- 
tion instructing  the  city  attorney  to  at  once 
take  tbe  proper  legal  steps  through  the 
court  to  compel  tbe  Palestine  Water  &  Pow- 
er Company  to  furnish  clear,  good,  and 
wholeaome  water  in  tbe  city  of  Palustine, 
and  in  ample  sufficiency.  The  city  attoj-n^ 
Instituted  this  suit  on  tbe  same  day,  and 
on  tbe  IStb  day  of  tbe  same  month  N,  Oscar 
Gray,  vice  president  of  tbe  Palestine  Water 
&  Power  Company,  and  trustee  for  tbe  hold- 
ers of  tbe  bonds  for  said  company,  being 
Joined  by  tbe  bondholders  themselves,  ap- 
plied to  tbe  Honorable  David  E.  Bryant, 
Judge  of  the  United  States  circuit  court  for 
tbe  Eastern  district  of  Texas,  for  the  ap- 
pointment of  a  receiver  for  that  corporation, 
and  the  judge  appointed  a  receiver,  and  In 
the  order  of  appointment  directed  bim  to 
proceed  at  once  to  comply  with  the  defend- 
ant's franchises  requiring  it  to  furnish  to  tbe 
citizens  of  the  city  of  Palestine  and  to  said 
city  a  Bufticlency  of  dear,  good,  and  whole- 
some water  for  dpiuestic  and  manufacturing 
purposes  and  for  purposes  of  fire  protection. 
The  order  authorlf^ed  the  receiver  to  apply 
the  Income  and  revenue  derived  from  the 
op^atloD  of  tbe  waterworks  as  a  "going 
concern,"  and  '*to  apply  said  revenue  In  pay- 
ment of  expenses  of  operating  the  same." 
Subsequently  tbe  United  States  circuit  court 
autborifled  the  receiver  to  Issue  certificates 
to  tbe  amount  of  (30,000,  with  a  Hen  upon 
tbe  pn^rty,  to  raise  money  to  pay  for  such 
repairs  and  Invrovenients  as  might  be  aec- 
mnrj  to  oomply  with  the  franchim  and 


contracts  of  the  conporation  with  tbe  city 
of  Palestine.  Tbe  defendant  company  asked 
that  the  receiver  be  made  a  party  defendant 
in  tbe  suit,  which  tt^e  court  refused,  and  It 
also  pleaded  that  it  was  ready  to  perform 
Bpedflcally  Its  contract  If  the  court  should 
hcAd  that  It  has  Incurred  a  forfdtnre,  and 
sets  out  the  improvements  contemplated  to 
be  made  by  It  in  the  future.  But  there  was 
no  evidence  showing  any  ability  to  perform 
tbe  contract  except  by  use  of  tbe  money  to 
be  derived  from  tbe  sale  of  the  receiver's 
certificates.  There  te  no  otber  waterworks 
plant  in  tbe  city,  and  the  dty  depends  on 
the  defendant  for  its  water  supply  and  fire 
protection.  The  triai  court  entered  Judg- 
ment forfeiting  the  franchise  granted  by  the 
city,  and  directing  that  all  tlie  pipes,  mains, 
etc.,  b^onglng  to  the  said  defendant  should 
be  removed  from  the  streets  of  the  city  of 
Palestine  within  60  days  after  demand  made 
by  the  city.  Tbe  court  of  clvU  appeals  af- 
firmed the  Judgment  of  tbe  district  court 

This  suit  was  Instituted  to  revoke  and  set 
aside  the  contract  between  the  city  of  Pales- 
tine and  the  FalestlDie  Water  &  Power  Com- 
pany, as  well  as  to  annul  the  ordinance 
which  granted  to  the  water  and  power  com- 
pany tbe  right  to  occupy  its  streets,  and  the 
state  court  tikereby  acquired  Jurisdiction  of 
the  subject-matter  before  tbe  receiver  was 
appointed  by  tbe  United  StJites  circuit  court. 
Riesner  v.  Railway  Ca,  SQ  Tex.  CoO,  30  S.  W. 
63.  It  was  not  necessary  to  make  tbe  re- 
ceiver a  party  to  the  suit  If  be  desired  to 
defend  the  action,  he  had  the  right  to  make 
himself  a  party.  City  Water  Co.  v.  State,  S8 
Tex.  600,  32  S.  W.  1033;  &  Tbomp.  Corp.  H 
6S93-C896.  The  corporation,  the  Palestine 
Water  &  Power  Company,  cannot  comphiin 
because  the  reoelver  was  not  made  a  pany 
defendont,  because,  if  he  was  a  necessary 
porty,  the  Judgment  will  not  affect  any  in- 
terest that  be  has  In  tbe  subject-matter  of 
litigation,  and  it  would  be  of  no  benefit  to 
the  defendant  to  make  the  receiver  a  party. 

The  plaintiff  in  en*or  complains  that  the 
dty  of  Palestine  cannot  maintain  this  ac- 
tion because  (1)  the  right  to  occupy  the 
streets  vras  derived  from  the  state;  (2t  tlie 
city,  having  contracted  that  a  forfeiture 
should  occur  upon  the  happening  of  a  cer- 
tain event,  thereby  waived  any  gronnd  of 
forfeiture  not  embraced  in  tbe  contract,  ami 
because  the  city  had  elected  to  enforce  tlm 
contract,  and  cannot  afterwards  rescind  it; 
(3)  because  tbe  facta  do  not  Justify  a  re- 
scission of  tbe  contract  made  between  the 
dly  and  tbe  plaintiff  in  enor.  Tbe  case  of 
Oalveston  &  W.  Ky.  Co.  y.  City  of  <xalvestuu, 
90  Tex.  398,  30  8.  W.  »20,  Is  cited  by  pUln- 
tiff  in  error  to  snppott  tbe  proposition  tliat 
the  right  to  occupy  tho  streets  of  the  city 
of  Palestine  la  derived  from  the  state,  and 
not  from  tbe  city.  There  is  a  marked  dif- 
ference between  tbe  law  which  grants  to 
railroads  the  right  to  occupy  the  streeM  cX 
A  city  and  that  br  wUdi  the  some  iwir* 
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liege  may  be  secured  by  this  class  of  cor- 
porations. Besides,  there  Is  such  a  marked 
dlffawnce  between  the  purposes  of  the  two 
corporations  as  to  make  It  necessary  and 
proper  to  place  a  dlfTerent  construction  upon 
tbe  acts  as  they  affect  the  one  or  the  other. 
The  case  ot  Galveston  &  W.  Ky.  Oo.  t.  City 
of  aalreston  does  not  sustain  the  conten- 
tion of  tbe  plaintiff  in  error  upon  this  point. 
The  rleht  of  the  city  to  maintain  the  action 
was  not  involved  in  that  case,  but  the  deci- 
sion was  placed  upon  the  (round  that  tbe 
city  could  not  preacrlbe  the  condition  of  for- 
feiture wMcb  It  was  attempting  to  enforce 
in  that  prowdlag.  By  article  8S3,  Rev.  St 
1895,  a  city  organised  under  the  general  laws 
of  the  state  is  declared  to  be  "capable  of 
contraetloK  and  1>elng  coBtracted  with,  sntng 
«nd  being  sued.  Impleading  and  being  im- 
pleaded, answering  and  being  answered  nn- 
to.  In  all  courts  and  places,  and  In  all  mat- 
ters whatever";  and  article  419  of  the  Re- 
vised Statutes  of  1895  provlfles  that  such 
city  shall  "have  the  exclusive  control  and 
power  over  the  streets,  alleys  and  public 
grounds  and  highways  of  the  city."  From 
these  provisions  It  will  be  seen  that  our 
cities  are  given  large  powers  In  the  control 
ot  their  streets,  and  are  fully  authorized 
and  empowered  to  maintain  suits  in  all  In- 
stances in  which  their  rights  are  Involved. 
We  think  there  can  be  no  doubt  that  the  city 
of  Palestine  had  the  right  to  matnt&ln  this 
suit,  and  that  the  state  of  Texas  was  not  a 
necessary  party  to  it. 

The  language  of  the  contract  and  of  tbe 
ordinance  of  the  city  Is  not  such  as  to  oper- 
ate as  «,  waiver  of  any  right  of  action  whlck 
the  city  might  bave  Independent  of  tbe 
terms  of  that  contract.  Neither  were  tbe 
acts  of  the  city  in  taking  the  sense  of  the 
qualified  voters  upon  tbe  question  presented 
such  as  to  estop  It  from  asserting  any  right 
that  the  city  bad.  Indeed,  we  believe  that 
a  city  council  has  no  authority  to  waive  the 
right  of  the  public  to  revoke  a  franchise 
which  has  been  abused  by  the  grantee.  Mor- 
ris V.  State,  65  Tex.  59.  The  water  and 
power  company  was  organized  as  a  corpora- 
tion to  carry  out  the  contract  between  Gray 
and  the  city.  Its  charter  must  have  sped- 
fled  tbe  purpose  of  its  organization  to  be  "to 
supply  water  to  tbe  public  in  the  city  of  Pal- 
estine, Texas."  It  could  do  uo  other  busi- 
ness, nor  could  It  do  that  at  another  place. 
While  Its  charter  was  Issued  under  the  gen- 
eral law  of  the  state,  It  was  as  much  a  cor- 
poratioB  of  that  locality  as  was  the  city  IV 
self,  and  derived  Its  right  to  occupy  tbe 
streets  of  that  city  from  article  705  of  the 
Bevlsed  Statutes  of  1S05,  which  reads  tbua: 
"Any  gas  or  water  corporation  shall  have 
full  power  to  manufacture  and  sell  and  to 
furnish  such  quantities  of  water  or  gas  as 
may  be  required  by  the  city,  town  or  village 
where  located  for  public  or  private  buildings 
or  for  other  purposes,  and  such  corporation 
shall  have  the  power  to  lay  pipe,  mains  and 
44  S.W.-52 


conductors  for  conducting  gas  or  water 
through  tbe  streets,  alleys,  lanes  and  squares 
in  the  city,  town  or  village,  with  the  ctmsent 
of  tbe  municipal  authorities  thereof,  and  un- 
der such  regulations  as  they  may  pre- 
scribe." Considering  the  foregoing  article 
with  reference  to  the  subject  upon  which  tbe 
legislature  was  acting,  and  the  purpose  to 
be  accomplished,  we  think  the  use  of  tbe 
language,  "under  such  regulations  as  tbey 
may  prescribe,"  had  the  effect  to  commit 
that  class  of  corporations  to  the  conti-ol  and 
government  of  the  cities  In  which  they  are 
located.  It  was  not  Intended  to  restrict  the  dty 
to  giving  or  refu^ng  consent,  but  ttrnt  consent 
might  be  accorapnuled  with  such  regulation 
as  tbe  city  might  prescribe  within  Its  pow- 
ers of  government  and  control  over  such  cor- 
porations, as  well  as  those  found  necessary 
after  tbe  waterworks  had  been  constructed. 
Tbe  coiporatlon  was  created  solely  to  oper- 
ate within  the  limits  of  the  city  of  Pales- 
tine, and  for  tbe  purpose  of  dealing  with  It 
and  Its  citizens  alone,  and  It  did  not  affect 
the  citizens  of  any  other  portion  of  Qie  state. 
Tbe  public  policy  of  the  state  in  tbe  case  of 
railroad  companies  would  necessarily  pre- 
serve tbe  road  as  against  tbe  action  of  any 
local  authority,  while,  on  the  other  hand,  tbe 
same  public  policy  ml^t  well  commit  tbe 
corporatlMi  created  alone  for  local  purposes 
to  exclusive  local  government,  as  was  done 
in  this  class  of  cases.  We  conclude  that  tbe 
right  to  occupy  tbe  streets  of  Palestine  was 
derived  from  the  consent  of  tbe  city,  which, 
for  sufficient  cause,  m^t  be  revoked 
application  of  the  city. 

In  the  view  we  take  of  the  case,  4t  be- 
comes unnecessary  to  determine  whether, 
under  tbe  terms  of  the  ordinance  and  con- 
tract, a  focfelture  of  all  franchises  granted 
would  occur,  or  only  a  forfeiture  of  the  ex- 
clusive character  of  such  franchises,  be- 
cause. In  our  opinion,  tbe  Judgment  of  the 
district  court  is  sustained  by  the  law  inde- 
pendent of  the  terms  of  forfeiture  which 
were  prescribed  In  the  ordinance  and  the 
contract  Section  52  of  Booth  on  Street  Rail- 
ways states  the  law  in  this  language:    '  The 
failure  to  construct  and  operate  a  street  rail- 
way according  to  the  terms  and  conditions 
of  the  charter  under  which  the  right  of  way 
Is  granted  may  be  a  sufflcfent  ground  for 
the  forfeiture  of  Its  franchise  in  tbe  streets. 
A  slight  failure  in  those  resi>ects  will  not  be 
an  adequate  cause  for  such  proceedings,  nor 
can  the  forfeiture  be  based  upon  a  gross  fail- 
ure which  Is  biit  temporary.    In  the  nature 
of  things,  each  ease  must  depend  upon  Its 
own  particular  facts.  But  as'  a  general  rule, 
I  It  may  be  stated  that  If  the  company  grossly 
!  fails  in  the  performance  of  vital  duties  es- 
j  sential  to  the  efficiency  of  tbe  service  which 
;  it  is  bound  to  give,  such  conduct  will  constl- 
'  tute  a  misuser  of  Its  franchises,  on  account 
I  of  which  It  may  he  forfeited  to  the  state. 
1  Tbe  right  exists  at  common  law,  and  may  be 
i  asserted  not  mily  for  tbe  rlolatiou  of  ex- 
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press  charter  datles,  but  also  for  a  wanton 
disregard  of  regnlatlons  Imposed  by  the 
state  or  munlcipalltr  In  the  exercise  of  their 
reserved  powers."  Farmers'  Loan  &  Trust 
Co.  T.  City  of  GaJesburg,  133  D.  S.  156.  10 
Sup.  Ct.  316;  City  of  Detroit  v.  Detroit  City 
By.  Co.,  37  Mich.  S58;  People  t.  Hillsdale  & 
a  Turnpike  Road  Co.,  23  Wend.  254;  State 
T.  Madison  St.  Ry.  Co.,  72  Wis.  612,  40  N.  W. 
487;  Ang.  Corp.  K  776,  776;  Morris  v.  State, 
en  Tex.  S9.  The  case  ot  Farmers'  Loan  & 
Trust  Co.  T.  City  of  Galesbnrg,  above  cited, 
in  Its  f&cto  Is  very  much  like  the  case  un- 
der examination.  The  city  of  Galesburg,  by 
an  ordinance  which,  in  Its  language,  is  re- 
markably similar  to  that  under  which  the 
plaintiff  In  error  claims,  and  by  a  contract, 
granted  to  Nathan  Shelton  and  to  bis  as- 
signs the  right  to  use  the  streets  of  the  city. 
The  water  company  was  formed  under  the 
laws  of  the  state  of  Illinois,  and  assumed 
tiie  obligations  of  the  grantee  in  the  said 
ordinance  and  contract.  The  object  of  grant- 
ing the  franchise  In  that  case  was  expressed 
to  be  'Tor  supplying  the  said  city  and  the 
Inhabltante  thereof  and  of  the  adjacent  ter- 
ritory with  water  for  public  and  private 
uses,"  and,  again,  It  was  provided  that  "the 
water  supplied  by  said  works  shall  be  good, 
clear  water,  and  the  source  of  the  supply 
shall  not  be  contaminated  by  the  sewerage 
of  the  said  city."  The  water  company  fail- 
ed to  perform  Ito  part  of  the  contract  In  fur- 
nishing either  the  quantity  or  quality  of  Wa- 
ter which  was  required,  and  the  city  of 
Oalesburg  flled  a  suit  to  annul  and  cancel 
the  ordinance  by  which  its  consent  was  giv- 
en to  the  use  of  Its  streete,  and  to  rescind 
the  contract  entered  Into  by  it  with  Shelton. 
Jud^  Blatchford,  for  the  court,  said:  "The 
i»rinclpal  contention  on  the  part  of  the  appel- 
lants Is  that  on  the  acceptance  of  the  ordi- 
nance by  Shelton  a  right  In  the  franchise 
vested  in  him,  which  could  not  be  defeated 
even  though  be  afterwards  failed  to  comply 
with  Its  terms;  that  the  failure  of  the  wa- 
ter company  to  furnish  water  In  the  quantity 
and  of  the  quality  called  for  by  the  ordi- 
nance was  only  a  breach  of  condition  subse- 
quent; and  that  a  court  of  equity  will  not 
lend  Ite  aid  to  devest  an  estate  for  such  a 
breach.  But  It  seems  to  us  that,  in  respect 
to  a  contract  of  the  character  of  the  present 
one,  the  ability  of  the  water  company  to  con- 
tinue to  furnish  water  according  to  the 
terms  of  the  ordinance  was  a  condition  preced- 
ent to  the  continuing  right  of  Shelton  and 
his  assigns  to  use  the  streets  of  the  city,  and 
to  furnish  water  for  a  period  of  30  years; 
and  that  when;  after  a  reasonable  time.  Shel- 
ton and  hlB  assigns  had  failed  to  comply 
with  the  condition  as  to  the  quantity  and 
quality  of  the  water,  the  city  had  a  right  to 
treat  the  contract  as  terminated,  and  to  In- 
voke the  aid  of  a  court  of  equity  to  enforce 
Ite  rescission.  A  suit  for  a  specific  perform- 
ance of  the  contract,  or  a  suit  to  recover 
damages  for  ite  nonperformance,  would  be 


a  wholly  Inadequate  remedy  In  a  case  like 
the  present.  The  danger  to  the  health  and 
lives  of  the  Inhabltante  of  the  city  from  im- 
pure water,  and  the  continued  exposure  of 
the  property  In  the  city  to  destruction  by  fire 
from  an  Inadequate  supply  of  water,  were 
public  questions  peculiarly  under  the  care 
of  the  municipality;  and  It  was  entitled  and 
bound  to  act  with  the  highest  r^ard  for 
the  public  Interests,  and  at  the  same  time, 
as  it  did,  with  due  consideration  tor  the 
righto  of  the  other  parties  to  the  contract.** 
The  -language  of  the  learned  Judge  as  quot- 
ed above  la  ao  applicable  to  the  facts  at  tbe 
case  now  under  consideration  that  it  teaves 
little  to  be  said  In  the  further  dlscuasloD  of 
the  question. 

"nie  Palestine  Water  &  Power  Company 
adopted  and  acted  upon  the  ordinance  which 
granted  the  franchise  enjoyed  by  it  In  the  fol- 
lowing language:  "To  establish,  maintain,  stad 
operate  waterworks  and  buIldlngH,  and  to  lay 
mains,  pipes,  et  cetera.  In  and  along  the  streets, 
alleys,  and  public  grounds  of  the  dty.  for  snp- 
plyln;  clear  and  wholesome  water  for  all  domes- 
tic and  other  purposes."  The  ex^tlon  of  the 
purpose  for  which  the  corporation  was  orfcan- 
Ized  is  here  expressed  as  the  condition  upon 
which  the  franchise  was  granted,  acc^ted  b> 
the  water  company,  and  relied  upon  by  the 
city.  The  facts  found  by  the  trial  judge  show 
that  the  water  company  was  guilty  of  a  most 
flagrant  disregard  of  Its  obligation  to  the  city, 
and,  Instead  of  furnishing  clear  and  wholesome 
water,  as  it  was  obliged  to  do,  It  fumiabed  to 
the  inhabitants  of  that  city  water  which  en- 
dangered the  healOi  and  lives  of  the  people,  If. 
In  foct,  it  did  not  cause  sickness  and  desth  to 
prevail  among  them.  'Cht*  dty  remonstrat- 
ed with  the  officers  of  the  water  company  from 
time  to  thne  against  their  disregard  of  the 
agreement  to  furnish  good  and  wholesome  wa- 
ter, which  remonstrances  were  utterly  Ignored 
by  the  water  company,  but  repeated  by  the  dty 
until  forbearance  ceased  to  be  a  virtue,  and  be- 
came on  the  part  of  the  oflloers  of  that  dty 
little  less  than  a  reprehensible  neglect  of  the 
highest  Interests  of  the  people.  Falling  to 
get  any  redress  at  the  hands  of  Qie  water  cor- 
poration, the  dty  institoted  this  suit,  and  fhoi 
for  the  first  time  the  water  company  came  for- 
ward, and  olTered  to  perform  its  contract  with- 
out showhig  the  ability  to  do  so.  It  Is  claimed 
In  this  case  that  the  trial  court  should.  In  the 
exercise  of  a  just  and  wise  discretion,  have 
permitted  the  water  company  to  perform  Its 
contract  after  Judgment  had  been  entn^ 
against  It,  Instead  of  forfeiting  the  franchise 
granted.  We  quote  the  language  of  Judge 
Co  wen,  used  hi  the  case  of  People  v.  Hillsdale 
&  C.  Turnpike  Boad  Co.,  In  which  a  similar 
contention  was  answered  as  follows:  "When  a 
cause  of  forfeiture  has  arisen,  whether  from 
nonfeasance  or  otherwise,  no  case  nor  dictum 
can  be  found  that  it  shall  be  legally  atoned  for 
by  subsequent  good  behavior.  *  *  •  The  ar- 
gument goes  to  prove  that  a  ocvporatlon  may 
practice  all  manna*  of  abuse  by  commission  or 
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omission  If  It  be  careful  to  stop  before  the 
attorney  general  can  be  Informed  and  Institnte 
a  prosecution."  In  tbls  case  the  water  com- 
pany did  not  mend  Its  ways  nor  otter  to  do  so 
nntU  after  tSie  snlt  had  been  brocght,  and  we 
think  that,  under  the  circumstances,  the  trial 
court  did  not  abase  Its  descretlon.  If,  Indeed, 
it  had  any  discretion  In  the  matter,  by  refusing 
to  extend  the  time  of  performance.  As  said 
in  Farmers'  Loan  &  Trust  Co.  t.  Olty  of  Gales- 
burg,  cited  above,  a  suit  for  specific  perform- 
ance or  for  damages  wonld  not  have  afforded 
adequate  protection  or  redress  to  the  city.  The 
property  of  the  corporation  was  Incumbered 
with  bonds  to  a  large  amount,  doubtless  equal 
to,  if  not  greater  than,  its  velne;  and  a  Judg- 
ment for  damages  could  not  have  been  satisfied 
out  of  the  property.  Besides,  no  money  com- 
pensation could  correct  the  evlia  which  were 
suffered  by  the  city  In  Its  deprivation  of  whole- 
some water.  In  a  suit  for  specific  perform- 
ance no  court  could  have  adequatdy  enforced 
the  rights  and  given  sufficient  protection  to  the 
people  of  that  city.  A  decree  that  the  com- 
pany should  furnish  "clear  and  wholesome  wa- 
ter" could  have  been  enforced  only  by  placing 
an  officer  of  the  court  In  charge,  and  operating 
the  works.  To  revoke  the  franchise  which  the 
water  company  had  so  flagrantly  abused  1b  a 
harsh  remedy,  and  may  cause  loss  to  fall  upon 
those  who  hold  the  bonds,  but  it  Is  the  only 
adequate  means  by  which  a  city  can  surely 
protect  Itself  against  such  wrongs  as  were 
practiced  In  thiif  case.  Bondholders  of  such 
corporations  are  entitled  to  protection  to  the  ex- 
tent that  the  corporations  iKrfonn  their  duties 
under  the  law,  but  they  take  such  bonds  with 
the  knowledge  that  continuance  of  the  charter 
rights  and  other  franchises  granted  to  corpo- 
rations depends  upcm  their  faithful  performance 
of  the  duties  to  the  public  for  which  they  were 
created.  We  find  no  error  In  the  Judgments  of 
the  district  court  and  court  of  civil  appeals, 
and  both  Judgments  are  therefore  affirmed. 


BRACKENKIDGB  v.  CLARIDGE  et  al. 
(Supreme  Court  of  Texas.   March  8,  1898.) 

RbAL-ESTATB  BrOKIRM  —  PBRPORHAHas  — TlTI.K— 

Opirioss— Parol  Rviobnos— Buhdbk  of  Pkoof 

— AOBMCT  —  UNniSOLOSBD   PkINCI»L— PdBLIO 

Iiakd^Appbai.. 

1.  A  contract  by  a  broker  to  find  a  purchaser 
for  land  Is  not  performed,-  bo  as  to  entitle  htm 
Co  a  commission,  where  he  procured  one  who 
merdy  obtained  an  option  on  the  land,  and 
made  no  offer  to  porchaBe. 

2.  Where  an  agent  claiming  to  own  land  con- 
tracted with  a  broker  to  find  a  purchaser  there- 
of, but  the  agency  was  disclosed  before  any 
offer  to  purchase  was  made,  and  thereafter  ne- 
gotiations were  had  with  the  principal,  the 
broker  cannot  recover  his  commlBsloQ  from  the 
agent. 

3.  Parol  evidence  is  inadmissible  to  show  that 
a  contract  made  in  the  name  of  the  priacipalt 
and  signed  in  his  name  by  another  as  agent, 
was  intended  as  the  contract  of  the  latter. 

4.  Where  a  broker  procured  one  who  waa 
willing  to  purchase  the  land  of  bis  prindpal 


bnt  for  a  defect  In  the  title,  the  burden  is  on 
him,  in  an  action  to  recover  his  commisBlon,  to 
show  that  such  defect  existed;  no  binding  con- 
tract to  purchase  having  lieen  made. 

5.  Mere  opinion  of  coansel  that  the  title  to 
land  was  defective  is  not  competent  proof. 

6.  The  fact  that  lands  were  located  by  vir- 
tue of  "Confederate  Certificates"  does  not  show 
that  the  title  thereto  Is  hivalid. 

7.  An  assignment  of  error  1b  not  bad  becavse 
the  reasons  urgeo  in  Its  support  are  untenable. 

Error  to  court  of  civil  appeals  of  Fourth 
supreme  Judicial  district  . 

Action  by  Clarldge  &  Payne  against  George 
W.  Brackenrldge.  Judgment  for  plaintiffs 
yn»  affirmed  by  the  court  of  dvll  appeals  (42 
S.  W.  1005),  and  defendant  brings  error.  Re- 
versed. 

Franklin  A  Cobba,  for  pMntfff  In  enor. 
damp  ft  Harris,  Dan  Lewla,  and  J.  O.  Th> 
rell,  for  defendants  In  error. 

GAINES,  O.  J.  The  defendants  In  error 
sued  the  plaintiff  In  error  to  recover  commis- 
sions aa  real'OBtate  brokers  for  procnrli^  at 
plaintiff  In  error's  Instance  a  purchaser  for 
•a  tract  ot  land.  They  alleged.  In  anbetance, 
that  Brackenrldge  entered  Into  a  contract 
with  them,  in  which,  at  hla  Instance,  they 
undertook  to  make  a  sale  of  a  large  tract  of 
land  In  consideration  of  his  promtee  to  pay 
them  a  commission  of  B  per  cent,  i^on  the 
purchase  money,  and  that  they  procured  pur- 
chasers ready,  willing,  and  able  to  buy  Oie 
property,  but  that  the  pnrcbase  was  not  con-* 
summated  on  account  of  a  defect  IQ  bis  title. 
There  was  evidence  to  show  ttiat  the  plain- 
tiff in  error  employed  Clarldge  to  procure  a 
sale  of  the  land,  and  that  Payne  aubsequent- 
ly  became  the  partner  of  Clnrldge,  and  ac- 
tively participated  In  the  negotiations  for 
the  attempted  sale.  Clarldge,  who  mode  the 
contract  with  Brackenrldge,  in  bis  testimony 
statea  the  letter's  promise  In  this  language: 
"That  la,  that  If  they  brought  falm  a  buyer 
for  the  land  that  would  pay  him  his  price 
for  It,  he  would  pay  me  a  commlasfon." 
Clarldge  also  testified  that,  at  the  time  of 
maktag  the  contract,  Brackenrldge  repre- 
sented  that  be  was  the  owner  of  the  land. 
Subsequently.  Clarldge  fonnd  Messrs.  Beney 
ft  Freeman,  of  the  state  of  Iowa,  who,  In 
connection  with  him,  ^amlned  the  land, 
with  a  Tlev  of  negotiating  for  Ite  purchase. 
After  the  nomination,  Clarldge  Introduced 
the  proposed  pnrchaaera  to  Braekenridg& 
The  depositions  of  Beney  ft  Freeman  wrae 
read  in  evidence  upon  the  trial  In  behalf  of 
the  plaintiffs,  and  their  purpose  ht  seeking 
the  interview  with  Brackenrldge  Is  rery 
clearly  disclosed  In  their  testimony.  Beney, 
among  other  things,  testlfled  as  fcdlowa: 
*****  I  Orst  met  OtA.  Brackenrldge,  at 
San  Antonio  National  Bank,  on  Augnst  — , 
1906.  Was  taken  to  the  bank  by  Hr.  Clar- 
ldge, and  there  Introdnced*  either  by  Mr. 
Clartdge  or  L.  N.  Disney,  of  Houston.  I 
went  to  the  bank  at  the  suggestion  of  Mir. 
Clartdge,  for  the  purpose  ot  ticking  over 
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with  Cul.  Brackeoi  idge  tbe  terms  and  condl- 
tloiu  be  would  sire  us  on  an  option  of  sixty 
days  on  tbe  Lytie  ranch,  looking  to  a  pur- 
chaae  of  same  tt  title  proved  good.  CoL 
Brackenrldge  refused  to  give  an  option  on 
Ijytle  ranch  for  longer  than  thirty  days;  and 
on  August  2,  t8i)5,  we  concluded  to  accept 
his  offer  of  option  of  $3.75  per  acne  and  ivlv- 
llege  of  thirty  days  In  which  to  examine 
title.  As  to  the  agreement,  It  was  principal- 
ly oral.   We  received  a  receipt  In  writing  i 
from  defendant  for  draft  of  one  thousand  ; 
dollars,  specifying  that  draft  waa  for  op-  ; 
Hon  of  thirty  days  on  land  deeded  by  sheriff  . 
of  Medina  county  to  O.  W.  Brackenrldge.  ; 
Tbe  receipt  was  returned  to  the  San  Anto- 
nio Katlonal  Bank,  August  SI,  1803,  on  sur- 
cender  of  tbe  one  ttiousand  doUarB  paid  tor 
qptloB.  As  was  stated  In  my  answer  to  in-  i 
terrogatory  sixth,  fbe  only  writing  was  tbe  I 
receipt  for  the  draft  for  one  thousand  dol-  | 
Jars,  stating  that  it  was  paid  for  option,  and 
that  nine  tbousaod  dollars  additional  iraa  to  ! 
tie  paid  at  the  expiration  of  thirty  days,  and 
tialanoe     or  before  St«  years.  •  •  •  Ool. 
Brackenrldge  stated  that  the  title  to  tbe  hy^ 
tie  land  was  Tested  In  blm,  but  eald  that  the 
San  Antonio  National  Bank  was  the  direct 
ownw  of  the  luids,  and  signed  tbe  optian  re- 
ceipt, *San  Antoma  National  Bank,  by  CL  W. 
Brackenrldge.  Presldeoat'  *  We  ex- 

pected to  raise  the  money  from  our  own  re- 
aonrees."  Freeman  also  tistifled:  "I  was 
.Introduced  by  either  Mr.  Cilarld^  or  Mr. 
Disney  to  CoL  Bracdtenridge  at  the  bank 
where  we  wmt,  at  the  suggestfam  oi  Mr. 
"Claiidge,  for  the  purpoee  of  talking  ova  tbe 
leans  and  etmdltlens  he  would  «ire  us  on  an 
■option  of  dxty  days  <hi  the  lo^e  tancb,  in- 
teadlns  to  pmrehaae  tbe  soBke  tf  title  was 
good.  CoL  Brackenrldge  refused  to  give  an 
-option  on  Lytle  ranch  tox  a  longer  time  -than 
'thirty  days;  and  on  August  — ,  1895,  we  de- 
■eided  to  accept  bis  offer  of  option  of  |S.75 
t»er  acre  and  prlTilese  of  thirty  days  to  look 
up  title.  The  agreement  was  mainly  otaL 
We  received,  in  writing,  from  OoL  Bracken- 
rldge, a  receipt  for  draft  of  one  thousand 
dollars,  specifying  that  It  was  paid  for  op- 
tion of  thirty  days  on  land  deeded  by  sheriff 
«f  Medina  county  to  George  Brackenrldge. 
This  rec^pt,  I  suppose,  was  returned  to  the 
-San  Antonio  National  Bank  1^  my  partner, 
ufion  tbe  surrender  of  the  one  thousand  dcdr 
lars  paid  for  the  optkm,  and  Is  now  not  un- 
der my  control.  The  only  writing  was  the 
■receipt  above  mentioned.  The  contract  was 
me  thousand  doUam  cash  on  the  option,  and 
nine  thoiwand  dollars  to  be  paid  In  -thirty 
days,  and  balance  on  or  before  five  years  at 
six  per  cent  All  parties  understood  It  to 
be  an  oral  agreement.  CoL  Brackenrldge 
said.  In  bis  opinion,  the  title  was  good. 
There  was  no  other  writing  in  tbe  trade,  ex- 
o^t  the  option  receipt  referred  to.  Hie 
agreement  to  purchase  made  on  the  lands 
waa  subject  to  examination  of  title;  that,  if 
tiHe  proved  to  be  defective,  the  negotiatloBs 


were  to  cease.  I  do  not  know  of  my  own 
knowledge  whether  there  was  any  other 
writing  In  the  transactloa  or  no^  as  I  did 
not  return  to  Texas  with  my  partner  on  Au- 
gust SI.  1895.  CoL  Bra^enrldge  stated  tbat 
tbe  title  to  the  land  rested  in  hlmaetf,  but 
that  tbe  Ban  Antonio  National  Bank  was  the 
direct  owner  of  the  land,  and  signed  tlie  op- 
tion receipt  as  follows:  'Ban  Antonio  Na- 
tional Bank,  by  Geo.  W.  Bradcenrldge,  Pres- 
ident.' " 

It  is  evident  that  darli«  tbe  negotiation  for 
the  option  It  was  dledoeed  that  Brackenrldge 
was  not  acthig  fw  himself,  but  as  tbe  ageit 
and  trustee  of  the  bank  of  whldi  be  was  pres- 
ident mils  hi  shown  by  the  writing  re- 
ferred to  In  tbe  teatlnumy  of  Ben^,  and 
tbat  of  Freeman.  Tbat  writing  was  Intro- 
duced In  evidence,  and  la  as  follows:  "Re- 
ceived this  2nd  day  of  August  ISOS,  tram 
Messrs.  Bennle  &  Freeman,  a  eight  draft  on 
tbe  Mount  Ayr  Bank,  of  Monnt  Ayr,  Iowa. 
tot  one  thousand  dollars.  In  p^rmoit  for  an 
option  of  thirty  days  upon  a  cntaln  tract 
of  land  described  In  deed  firom  the  shierlff 
of  Medina  county,  to  Geo.  W.  BraAenrldge, 
dated  the  34th  day  of  July,  1894.  aggiefcat- 
ing  about  eighteen  tlionsand  seven  hundred 
and  five  acres,  agreed  to  be  sold  to  them, 
at  three  dollars  and  seventy-five  eente  per 
acre,  upon  the  following  terms:  Nine  tbou- 
sand  dollars  additlonaL  to  be  paid  wltbls 
thirty  days,  balance  in  notes  of  one  thou- 
sand dollars  eadi  payable.  In  Ave  yean, 
with  sbc  per  cent  Intenat  aemlannDaUy. 
Notes  or  coiukona  on  each  note  to  be  given, 
retaining  the  privilege  to  pay  any  or  aU 
notea  at  any  time  befmie  maturity.  If  draft 
for  one  thouaaad  doUara  la  not  paid,  this  re- 
ceipt and  agreement  to  be  void.  San  Anto- 
nio Nat  Bank,  by  G.  W.  Brackeuidge;  Presi- 
dent" The  testimony  further  discloses  tbat 
tbe  attorney  of  tlw  proposed  purduuers  ad- 
vised tbat  the  title  to  a  large  part  of  the 
lands  was  bad.  and  that  for  that  reason  the 
proposed  purcbasera  decline  to  take  the 
land,  and  demanded  tbe  911,000  paid  for  the 
option,  and  that  the  money  was  refunded 
.  by  the  bank. 

Do  these  facta  show  tiutt  Glarldge  &  Payne 
bad  earned  tbe  commlBSlons  dalmed  by 
them  for  procuring  a  purchaser  of  tbe  land? 
We  underatand  tbe  law  to  be  established  by 
the  great  weight  of  authority  tbat  where, 
under  a  contract  ll^e  the  present,  tbe  broker 
brings  to  the  prlndiial  a  customer  who  li 
ready,  able,  and  wlllbig  to  purchaae  tbe  land 
upon  the  prindpars  temw,  and  no  sale  be 
effected,  the  broker  Is  entitled  to  bis  com- 
missions, provided  the  failure  result  from 
the  fault  of  the  prlncIpaL  It  Is  evident  al- 
so, both  from  tbe  testimony  of  Beney,  and 
from  tbat  of  Freeman,  that  when  they  were 
introduced  to  Brackenrldge.  tbey  were  then 
neither  ready  nor  willing  to  purcbas&  The 
willingness  to  purchase  must  appear  by  an 
offer  to  purchase,  either  express  or  Implied. 
Of  course,  the  offer  may  be,  and  we  presume 
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luiiallr  Is,  npoD  the  coDffltlon,  also  ^ther  ex- 
press  or  Implied,  that  tlie  title  Is  perfect. 
A  mere  wUllDgneas  existing  In  the  mind  of 
the  cnstomer,  and  not  commnnlcated  to  the 
principal,  cannot  affect  the  rights  of  the  par- 
ties. What  Beney  &  Freeman  intended  to 
do  in  this  ease— what  they  offered  to  do- 
was  to  procMire  an  abstdnte  right  for  a  limit- 
ed time  of  buying  the  land,  provided  they 
should  determine  to  do  so.  They  did  not 
propose  to  purchase  or  to  bind  themselveR  to 
purchase  upon  any  condition  whatever.  The 
writing  signed  by  the  bank  through  Brack- 
enrldge,  as  its  president,  fully  evidences 
their  proposal  to  take  an  option,  and  not  to 
bind  themselves  to  purchase.  Though  In  the 
form  of  a  receipt,  this  la  a  valid  and  bind- 
ing contract,  expressing  in  writing  the  terms 
upon  which  the  minds  of  the  parties  met, 
and  Is  not  snbject  to  be  added  to  or  varied 
by  parol  evidence.  It  foIlowB  that,  In  our 
opinion,  at  the  time  the  negotiation  was  en- 
tered which  resulted  In  this  contract,  the 
proposed  purchasers  had  not  determined  to 
buy  the  lands  upon  the  terms  proposed  by 
Brackenrldge;  and  that,  therefore,  up  to 
that  period,  the  plaintiffs  had  not  complied 
with  their  agreement,  and  had  no  cause  of 
action  against  him. 

Can  Brackenrldge  be  held  liable  by  rea- 
son of  what  subsequently  occurred?  Clar- 
Idge  testified  that,  when  Brackenrldge  em- 
ployed him.  the  latter  told  him  he  was  the 
owner  of  the  land.  Therefore,  if  that  were 
true,  and  if  Brackeniidge  was  acting  for 
the  bank,  he  could  either  bold  him  or  his  un- 
disclosed principal  upon  the  contract  But, 
in  order  to  bold  Brackenrldge.  he  must  ei- 
ther have  brought  to  him  a  purchaser  ready 
and  willing  to  buy  upon  his  terms,  or  Brack- 
enrldge must,  In  his  own  right,  have  agreed 
upon  different  terms,  to  which  the  parties 
would  hare  acceded  but  for  a  defect  In  the 
title.  When,  however,  before  any  liability 
accrued,  the  agency  wos  disclosed,  the  par- 
ties entered  Into  a  contract  with  the  bank  as 
the  owner  of  tbe  land,  Brackenrldge  could 
not.  In  our  opinion,  be  held  liable  for  any  de- 
fault of  the  bonk  upon  that  contract.  It  Is 
settled  that  the  contract  for  the  option  Is 
that  of  the  principal,  and  not  that  of  the 
agent,  and  that  parol  evidence  to  the  contra- 
ry Is  not  admissible.  Ileffron  v.  I'ollard,  73 
Tex.  90,  11  S.  W.  103.  If  Brackenridt'e's 
agency  was  not  disclosed  In  the  ilrst  In- 
Ktnnce,  as  claimed  by  Claridge,  and  If  the 
title  was  Imperfect,  and  for  that  reason 
alone  Beney  &  Freeman  declined  to  purchase 
under  their  option.  It  may  be  that  the  bank 
was  liable  for  the  commissions.  But  we  do 
not  think  that  the  agent  of  an  undisclosed 
principal  con  be  held  responsible  for  the 
Rubscquent  dealings  with  the  princlpul  after 
the  agency  Is  disclosed.  The  theory  of  the 
case  of  the  plaintiffs  is  that  the  defendant 
contracted  as  if  for  himself;  and  upon  this 
tlieory.  In  order  for  them  to  recover,  they 
must  hare  brought  him  a  purelia:icr  read)-. 


wining,  and  aUe  to  pnrduuR.  "ffaSa,  as  ve 
have  seen,  they  did  not  do. 

But  there  Is  another  question  whldi  arises 
upon  the  facts  of  this  case.  T^'hlle  a  broker 
may  recover  commissions  of  his  priudpal 
who  holds  himself  out  as  having  a  good  title 
when  he  haa  ^iveured  a  purchaser,  and  a 
sale  Is  not  effected  by  reason  of  a  deflect  la 
the  title,  yet.  in  onr  opinion,  the  burden  is 
upon  him  to  show  the  defect  The  theory 
of  the  recovery  in  such  case  Is  not  that  the 
broker  has  brought  a  party  ready,  able,  and 
willing  to  buy,  but  that  he  would  have  been 
wining  but  fbr  the  fatdt  of  the  principal  In 
falling  to  make  good  his  Implied  warranty 
that  he  would  be  able  to  make  a  good  title 
to  the  property.  Therefore,  we  think.  In- 
such  a  case  It  la  incumbent  upon  the  broker 
to  show  the  want  or  defect  of  title.  The 
principal  may  stipulate  that  he  will  exhibit 
!  a  title  satisfactory  to  the  purchaser  or  to  his 
counsel,  but  In  the  absence  of  an  express 
agreement  to  that  ^ect,  that  obligation  can- 
not be  Implied  for  the  mere  employment  to 
procure  a  purchaser.  We  bare  not  found 
'the  point  expressly  decided;  but,  Ui  numer- 
ous cases  In  which  it  has  been  held  that 
coonmlsslons  conld  be  recovered  where  the 
proposed  pardtaaer  was  ready  to  make  tiie 
pTU*cha8e  but  for  an  infirmity  In  the  titie, 
the  specific  defect  has  been  shown  In  the 
case.  There  Is  a  line  of  cases  which  hold 
that  where  the  broker  has  mode,  or  has 
caused  to  be  made,  a  binding  contract  with 
the  purchaser,  and  the  latter  refuses  to  per- 
form the  agreement  by  reason  of  some  sup- 
posed flaw  In  the  title,  the  agent  is  entitled' 
to  his  commissions  without  showing  that  thn 
title  is  bad.  Parker  v.  Walker.  86  Tenn; 
500,  3  S.  W.  391.  and  cases  there  cited.  But 
these  cases  proceed  opon  the  principle  that, 
when  the  broker  has  procured  a  binding  con- 
tract he  has  performed  bis  obligation;  for; 
If  the  title  Is  good,  the  principal  may  enforec 
the  contract  or  sale;  If  bad,  the  failure  to- 
consummate  the  txansaction  Is  attributable* 
to  his  own  fault  But  when  no  written  con- 
tract of  sale  has  been  procured,  and  tiie- 
proposed  purchaser  declines  to  take  the  prop- 
erty on  account  of  some  supposed  Infirmity 
In  the  title.  It  Is  Incumbent  upon  the  broker. 
In  order  to  recover,  to  show  by  competent 
evidence  that  the  defect  actually  exists. 

Did  the  defendants  In  error  show  that  the 
title  to  the  lands  was  defective?  The  evi- 
dence relied  on  Is  that  of  the  attorney  of 
the  proposed  purchaser,  who  testified  that  It 
was  out  good.  Ills  conclusion  nec^sarlly  lur 
volved  his  upluloa  as  to  the  law  of  the  title. 
The  opinion  of  counsel,  however  able  and 
learned,  Is  not  evidence.  The  court  musr  ilc- 
termlue  the  law  for  Itself.  The  tacts  stated 
without  objection  by  the  counsel  who  ex- 
amined the  title,  that  a  large  portion  of  the 
lauds  were  located  by  virtue  of  certificate* 
commonly  known  aa  "Confederate  Certifi- 
cates," do  not  show  that  the  title  to  suclk 
lauds  iM  Invalid.    Such  a  certlfic^e,  proper- 
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ly  locntM,  eurveyed,  and  returned  with  field 
notes  to  the  land  office,  confers  a  good  title 
upon  the  holder.  Von  Rosenberg  t.  Cuellar, 
80  Tex.  249,  16  S.  W.  58;  Smith  v.  Me- 
Gaughey,  87  Tex.  61,  26  S.  W.  1073.  Wheth- 
er those  in  question  were  properly  or  Im- 
properly located  does  not  appear.  We  con- 
clude that  upon  the  trial  the  plalntllFs  failed 
to  make  a  case.  It  follows  that  the  charge 
of  the  court,  which  Is  assigned  as  error, 
should  not  have  been  given.  A  charge  which 
authorized  a  verdict  for  the  plaintiff  upon 
any  phase  of  the  testimony  was  necessarily 
erroneous.  The  assignment  is  good,  though 
the  reasons  urged  In  Its  support  may  be  un- 
tenable. Agency  Co.  v.  McClelland.  86  Tex. 
179,  23  8.  W.  676,  1100.  The  Judgment  is 
reveraed,  and  the  cause  remanded. 


DAVIS  T.  TEXAS  ft  P.  RT.  CO. 
CBnpreme  Oourt  of  Texas.   Feb.  28,  1888.) 

8TATUTB— CarhIBRS— QUIBTIOir  FOK  JVRT— NOHI- 

NAL  Damages— Instruction— Error— TiKDiOT. 

1.  Under  Rev.  St.  1895,  arts.  4494,  4496.  mak- 
ing it  the  duty  of  railway  corporations,  as  soon 
as  a  reasonable  time  elapses  after  cattle  are 
offered  for  transportation,  to  furnish  sufficient 
cars,  and  providing  that  a  breach  of  such  duty 
renders  it  liable  for  all  damages  sustained 
thereby,  what  is  a  "reasonable  time,"  in  the  ab> 
•ence  of  an  agreement,  is  a  question  of  fact  for 
the  jury. 

2.  The  fact  that  the  statement  of  facts  con- 
tained no  proof  as  to  the  amount  of  damages 
will  not  justify  an  appellate  court  in  declining 
to  consider  the  assignments  of  error.  If  snch  er- 
rors deprived  plaintiff  of  a  verdict  for  nominal 
damages  and  costs. 

3.  If  a  charge  was  erroneous,  and  probably 
led  to  the  verdict,  the  proper  practice  m  to  as- 
sign error  on  the  diarge^  and  there  is  no  necee- 
Mf  of  attacking  the  verdict 

Error  to  court  of  civil  appeals  of  Fourth 
supreme  Judicial  district 

Action  by  Britten  Davis  against  the  Texas 
ft  Pacific  Railway  Company  for  damages  for 
injuries  to  cattle  in  their  transportation. 
Judgment  for  defendant  was  affirmed  in  the 
court  of  civil  appeals  (42  8.  W.  1008).  and 
plaintiff  brings  error.  Reversed. 

T.  A.  Falvey  and  Waters  Davis,  for  plain- 
tiff in  error.  Edwards  ft  Edwards,  for  de- 
fendant In  error. 

DEXMAN,  J.  Davis  brougnt  this  suit 
against  the  Texas  ft  Pacific  Railway  Com- 
pany to  recover  damages  for  injuries  to  cat- 
tle shipped  from  Ft  Hancock  to  Colorado 
City,  Tex.  The  petition  alleged:  0)  That 
defendant  agreed  to  have  at  Ft  Hancock  a 
rtufficient  number  of  cars  to  promptly  receive 
and  transport  plalntlfTs  cattle  upon  their  ar- 
rival there;  that  plaintiff  gave  defendant 
notice  of  the  time  the  cattle  would  arrive  In 
ample  time  for  it  to  have  furnished  snch 
cars  according  to  the  agreement,  and  was 
assured  by  Its  agent  that  the  cars  would  ar- 
rive by  12  o'clock,  November  4,  18^:  that 
thereupon  plaintiff,  at  defendant's  Instance, 


placed  In  the  pens  as  many  cattle  as  tbey 
would  hold,  and  held  the  balance  of  the 
herd  near  by  awaiting  the  arrival  of  the 
cars;  that  no  cars  arrived  until  noon  of  the 
following  day,  and  in  the  meantime  plaintiff 
was  compelled  to  hold  said  cattle  In  said 
pens  and  under  herd,  without  food  or  wa- 
ter, constantly  expecting  the  arrival  of  the 
cars;  that,  when  plaintiff  began  to  load,  de- 
fendant did  not  furnish  sufficient  cars  to 
promptly  load  all  the  cattle,  whereby  plain- 
tiff was  compelled  to  bold  his  herd  In  and 
around  the  [ens  several  days,  waiting  for 
cars,  whereby  the  cattle  were  greatly  in- 
jured, to  plaintiff's  damage  $10,000.  (2)  That 
plaintiff  tendered  his  said  cattle  to  defend- 
ant for  shipment  as  aforesaid,  and  defend- 
ant agreed  and  was  bound  as  common  car- 
rier to  promptly  receive  and  carry  same  with 
reasonable  care,  and  promptly  deliver  same 
In  as  good  condition  as  when  received;  that 
defendant  failed  to  do  so,  but  negligently 
failed  to  furnish  transportation,  and  care- 
lessly handled  the  cattle  on  the  route,  ma 
that  they  were  greatly  injured  In  the  par- 
ticulars pdluted  out  in  the  petition,  to  plain- 
tiff's damage  in  the  aggregate  |17,500.  De- 
fendant answered  by  exceptions,  genwal  de- 
nial, and  many  sikecial  pleas,  among  which 
were  pleas  setting  up  the  matters  referred  to 
in  the  charges  hereinafter  set  out  It  may 
be  conceded  that  there  was  evidence  tending 
to  support  such  petition  and  pleas,  as  no 
question  Is  here  made  npon  that  point  The 
court  charged  the  Jury,  In  effect,  that  there 
was  a  variance  between  the  allegations  in 
said  first  count  of  the  petition  and  the  proof 
in  regard  to  the  contract  for  cars,  and  there- 
fore declined  to  submit  that  phase  of  the 
case  to  the  Jury.  Plaintiff  complains  of  that 
action  of  the  court  but  as  the  petition  can 
be  amended  so  as  to  avoid  that  difficulty  om 
another  trial,  we  do  not  deem  It  necessary 
to  determine  the  question.  The  court  there 
upon  submitted  the  case  to  the  Jury  upon 
the  second  count  In  the  petition,  seeking  to 
hold  defendant  liable  for  breach  of  Its  duties 
as  common  carrier,  and  the  Jury  found  for 
defendant;  wh'^reupon  the  court  rendered 
Judgment  against  plaintiff,  that  he  take 
nothing  and  pay  all  coats.  Plaintiff  having 
appealed  to  the  court  of  civil  appeals,  and 
that  court  having  affirmed  the  Judgment  of 
the  trial  court,  he  has  brought  the  case  tv 
this  court  upon  writ  of  error. 

Error  Is  assigned  upon  the  giving  by  the 
court  of  the  following  charge:  "If  you  be- 
lieve, from  the  evidence,  that  at  the  time  the 
said  cattle  arrived  at  Ft  Hancock,  and  dnr* 
lug  the  time  the  shipment  of  the  cattle  was 
in  progress,  the  defendant  was  then  having 
an  unusually  large  uuml)er  of  cattle  ship- 
ments from  El  Paso  and  other  points  upon 
its  road,  and  that  by  reason  of  that  fact 
said  defendant  was  prevented  from  provid- 
ing more  engines  and  cars  for  the  shipment 
of  these  cattle  than  it  did  furnish,  then  yon 
are  instructed  that  such  fact  would  excuse 
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the  defendant  from  providing  more  engines 
and  cars  than  It  did  provide  for  tbe  ship- 
ment of  tliese  cattle."  Our  Revised  Statutes 
of  1895  provide: 

•'Article  44M.  Every  such  corporation 
shall  start  and  run  their  cars  for  the  trans- 
portation of  passengers  and  property  at  reg- 
ular times,  to  be  fixed  by  public  notice,  and 
shall  furnish  sufficient  accommodations  for 
the  transportation  of  all  such  passengers 
and  property  as  shall  within  a  reasonable 
time  previous  thereto  o£Fer  or  be  offered  for 
transportation  at  the  place  of  starting,  and 
the  Junction  of  other  railroads,  and  at  sid- 
ings and  stopping  places  established  for  re- 
<*elving  and  discharging  way  [mssengers  and 
freights,  and  shall  take,  transport  and  dis- 
charge such  passengers  and  property  at, 
from  and  to  such  places  on  the  due  payment 
of  the  tolls,  freight  or  tare  legally  authorised 
iherefor.** 

"Art.  4496.  In  case  of  the  refusal  by  such 
4'orporation,  or  their  agents  so  to  take  and 
transport  any  passenger  or  property,  or  to 
tleliver  the  same,  or  either  of  them,  at  the 
regular  appointed  time,  such  corporation 
shall  pay  to  the  party  aggrieved  all  dam- 
ages which  shall  be  sustained  thereby,  with 
costs  of  suit  and  In  case  of  the  transporta- 
tion of  property  shall  in  addition  pay  to  such 
party  special  damages  at  the  rate  of  five  per 
cent  per  month  upon  the  value  of  the  same 
at  the  time  of  shipment,  for  the  negligent 
detention  thereof  beyond  the  time  reason- 
ably necessary  for  its  transportation:  pro- 
vided, that  in  all  suits  against  such  corpora- 
tion nnder  this  law  the  burden  of  proof  shall 
l>e  on  snch  corporations  to  show  that  the  de- 
lay was  not  negligent." 

Under  these  provisions,  as  soon  as  "a  rea- 
i^onable  time"  elapsed  after  the  cattle  were 
•'offered  for  transportation,"  it  became  the 
duty  of  the  defendant  to  "furnish  sufficient 
accommodations  for  the  transportation  of 
Mame,  and  a  breach  of  such  duty  rendered 
it  liable  to  plaintiff  for  "all  damages  •  •  « 
RUStained  thereby,  with  costs  of  suit"  If 
plaintiff  established  (1)  that  the  cattle  were 
offered  for  transportation  "within  a  reason- 
able time,"  (2)  that  he  paid  or  satisfied  the 
<-ompany  for  the  freight,  and  (3)  tiiat  defend- 
ant did  not  furnish  "sufficient  accommoda- 
ilons."  be  placed  defendant  in  default,  and 
was  entitled  to.  damages  and  costs.  What 
was  a  "reasonable  time,"  In  the  absence  of 
an  agreement,  was  a  question  of  fact  for 
the  Jury,  and  depended  upon  all  the  circum- 
stances, snch  as  the  place  and  character  of 
the  shipment,  and  the  amount  of  freight 
l>eing  then  offered  and  on  hand  for  transpor* 
tation  at  that  and  other  points  on  the  line, 
etc.  Instead  of  leaving  the  question  to  the 
Jnry  as  to  whether  the  time  was  reasonable, 
as  shown  by  all  the  circumstances,  the  court 
erred  In  the  charge  quoted  by  Informing 
them  that  defendant  would  be  excused,  in 
law.  If  they  found  that  defendant  "was  then 
having  an  unusually  large  number  of  cattle 


shipments  from  El  Paso  and  other  points  up- 
on its  road,"  and  that  such  fact  prevented  It 
from  furnishing  the  cars.  The  same  may 
be  said  of  the  charge  In  regard  to  the  en- 
gine. In  determining  the  question  of  the 
reasonableness  of  the  time,  all  the  Incidents 
of  the  service,  such  as  the  probable  break- 
ing of  machinery,  etc.,  are  circumstances  for 
the  Jury.  For  the  error  In  the  charge  quot- 
ed, the  Judgments  of  the  trial  court  and 
court  of  civil  appeals  will  be  reversed,  and 
the  cause  remanded. 

It  is  proper  to  note  that  the  court  of  civil 
appeals  did  not  approve  the  charge,  but  de- 
clined to  consider  any  of  the  assignments  of 
error,  upon  the  ground  that  the  statement 
of  facts  contains  no  proof  as  to  the  amount 
of  damages  resulting  to  plaintiff  from  the 
injuries  shown  to  have  been  inflicted  npou 
his  cattle,  and  plaintiff  did  not,  in  his  as- 
signments, attack  the  verdict  We  are  of 
opinion  that  these  facts  did  not  justify  the 
refusal  to  consider  the  assignments.  If 
plaintiff  established  the  facts  above  Indicat- 
ed, he  was  entitled  to  nominal  damages  and 
costs,  and  the  erroneous  charge,  depriving 
him  of  such  a  verdict,  was  cause  for  rever- 
sal, though  he  may  have  made  no  proof  show- 
ing that  he  was  entitled  to  an  additional 
amount  as  actual  damages.  He  may  have 
been  content  to  waive  the  latter.  If  the 
charge  was  erroneous,  and  probably  led  to 
the  verdict,  the  proper  practice  Is  to  assign 
error  upon  the  charge,  and  we  see  no  neces- 
sity of  also  attaclElng  the  verdtct 


ARKANSAS  BUILDIXfi  &  LOAN  ASS'N  v. 
MADDEN,  Secretary  of  State. 
(Supreme  Court  of  Texas.    Feb.  14,  1888.) 
Mi.xDAHta — Adsqiiatb  Rbmbdt  at  Law. 
MandaiDua  to  compel  the  secretary  of  state 
to  accept  $10  in  payment  of  relator's  franchise 
tax,  the  sum  payable  under  a  former  statute, 
which  had  been  superBCded  by  one  which  relator 
claimed  to  he  nnconstitutionat,  will  be  denied, 
since  the  refusal  to  accept  the  $10  becanse  of  its 
insufficiency  made  unnceesKury  a  formal  tender, 
which  would  have  prevented  a  forfeiture  of  the 
company's  right  to  do  business,  and' hence  the 
actual  receipt  of  the  money  ia  not  necessary  for 
the  protection  of  the  alleged  right  of  the  relator 
to  continue  to  do  bnsinciis  on  payment  of  the 
;*10. 

Original  petition  for  mandamus  by  Arkan- 
sas Building  &  Loan  Association  against 
.Tohn  W.  Madden,  secretary  of  state.  De- 
nied. 

Pruit  &  Smith,  for  relator.  M.  M.  Crane, 
Atty.  Gen.,  and  T.  A.  Fuller,  Asst  Atty. 
Gen.,  for  rei^ndent. 

GAINES,  a  J.  This  Is  a  petition,  filed  by 
the  relator,  a  building  and  loan  association 
Incorporated  under  the  laws  of  Arkansas 
and  doing  business  In  that  state,  to  compel 
the  secretary  of  state  to  receive  the  sum  of 
f  10  in  payment  of  its  franclilse  tax  for  the 
year  1887,  and  to  give  bis  receipt  therefor. 
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The  act  of  April  S.  1S8&,  required  qyvtj  for-  ' 
elgn  corporation  desiriaf;  to  do  business  in 
this  slate  to  Sle  Itn  charter  In  the  ofllre  of 
the  secretary  of  state  and  to  pay  a  fee 
tberefor.  Laws  1880,  p.  ST.  By  a  statute 
passed  in  1808  U  iras  also  provided  that 
"each  and  every  private  domeetic  corpora- 
tion heretofore  cliartered  or  that  may  be 
hereafttT  chartered  under  the  laws  of  this 
Rtate,  and  each  and  erery  foreign  corpora-  ; 
tioQ  that  has  received  or  may  hereafter  re- 
ceive a  permit  to  do  business  under  the  laws 
of  this  state,  in  this  state,  uliall  pay  to  the 
secretary  of  state,  annually,  on  or  before  the 
Orst  day  of  May,  a  franchise  tax  of  ten  dol- 
lars. Any  Buoh  coi*porationa  which  shall 
fail  to  pay  the  tax  provided  for  in  tills  sec- 
tion shall,  because  of  such  failure,  forfeit 
their  charter."  Laws  18)«.  p.  t."S8.  In  July,  ' 
1896,  the  relator  filed  its  charter  with  the 
secretary  of  state,  paid  the  tax  reiiulred  by 
the  act  of  1880.  as  well  as  the  annual  tax 
of  $10  prewTti>ed  in  tiie  act  of  IS-^.  In  I 
1897  the  liittiT  act  was  materially  ameiide^l 
by  the  lefflsinture,  so  as  to  Incrense  the  nn- 
nual  tax  thereby  required,  to  f^radnnte  It 
according  to  the  capital  stock  of  the  corpo- 
ration, to  provide  that  the  foUure  to  pay  the 
tax  should  work  Ipso  facto  a  forfeiture  of 
the  right  to  do  business  In  the  state,  and  to 
provide  that  the  secretary  of  state  should 
declare  such  forfeiture.  The  tax  Imposed 
by  thte  act  was  less  upon  domestic  than 
upon  foreign  corpora  tloaa  Laws  1807,  p. 
141.  After  this  statute  weat  Into  effect,  the 
relator  offered  to  pay  the  secretary  of  state 
the  |10  as  required  by  the  previous  law, 
and  demanded  a  receipt  for  such  payment. 
The  respondent  declined  to  accept  the  mon- 
ey, holding  that  a  much  larger  sum  was  re- 
quired of  the  corporation  under  the  act  of 
1807.  The  relator.  In  Its  petition,  alleges 
these  facts,  and  claims  that  the  act  of  1807, 
in  so  far  as  It  Increases  the  anoua]  tax  and 
discriminates  between  domestic  corporations 
and  foreign  corporations,  is  contrary  to  the 
constitution  of  this  state  and  that  of  the 
United  States,  and  Is  therefore  void.  The 
prayer  is  for  a  writ  of  mandamus  to  com- 
pel the  respondent  to  accept  the  $10.  and  to 
Issne  his  offlclnl  receipt  tberefor.  The  case 
has  been  submitted  to  us  upon  a  dcmunw 
to  the  petition. 

If  we  had  the  power  in  this  proceeding  to 
determine  a  question  merely  because  the 
relator  may  have  an  Interest  In  Its  decision, 
it  might  be  our  duty  to  decide  the  questions 
which  were  discussed  upon  the  argument. 
But  the  writ  of  mandamus  should  not  issue 
where  the  relator  has  another  adequate  le- 
gal remedy  for  the  enforcement  of  his  right. 
The  writ  must  be  the  last  resort  It  should 
be  necessary  in  onler  to  secure  fn  full  the 
right  which  is  Bonpht  to  be  protected  or  en- 
forced. If  the  relator,  in  legal  contempla- 
tion, Is  left  in  no  worse  position  without  the 
writ  than  he  would  be  should  a  mandamus 
Issue,  the  writ  should  be  denied.  Conced- 


ing, then,  for  the  purposes  of  this  caae,  that, 
ai  the  rdator  contends,  It  is  only  Hable  to 
pay  the  annual  tax  of  |10^  as  required  b?^ 
the  act  of  1803;  the  question  arises.  Is  th^re 
any  necessity  for  Issuing  the  writ?  The 
danger  which  confronts  the  corporation  ttom 
a  failure  to  pay  its  lawful  taxes  Is  a  for- 
feiture of  its  right  to  do  business  In  the 
state.  That,  upon  the  resjiondeBt's  refusal 
to  accept  the  draft  for  the  tax,  a  tender  of 
the  money  legally  due  would  have  prevenf- 
ed  a  forfeiture,  there  can  be  no  doubt. 
IxKinUs  V.  Ptngree,  43  Me.  aOO;  Taeey  v,  Ir- 
win, 18  Wall.  549;  Einsworthy  v.  Austin. 
23  Ark.  375;  Doe  v.  Bnrford,  2S  Miss.  IM. 
It  would  seem,  from  the  authorities  cited, 
that  since  the  officer  put  his  refusal  i^os 
the  ground  nf  the  Insufflciency  of  the  amount, 
no  formal  tender  was  necessary.  It  firilows 
that  the  actual  receipt  of  the  money  by  the 
respomleut  is  not  necessary  for  the  protec- 
tion of  the  alleged  riffht  of  the  relator  to  con- 
tinue to  do  business  nptm  payment  of  as 
aunuaJ  tax  of  $10,  ami  the  writ  Is  there- 
fore reused. 


ANDHKSON  V.  S'XATa 
(Coort  of  Qrinunal  Appeals  of  Ten&    Maveh  % 

ises.) 

Irsictmbx'p— IvroxicATiNo  LiQUOS^-Arssu* 

1.  Where  the  first  count  of  an  indietBient  al- 
leges that  it  was  presented  in  and  to  the  d^^F*^?* 
court  of  N.  county,  the  allegation  need  not  Iw 
repented  in  subsequent  counts. 

2.  A  formal  election,  held  by  order  of  the  com- 
miasioQers'  court,  cannot  be  attacked  cellatersl- 
ly,  on  account  of  its  illegality,  in  a  prosecotioit 
for  friving  away  liquors  at  such  electiuu. 

3.  Iteiniirks  of  the  prosecuting  attorney  to  the 
jury,  act  heard  by  thtf  Jndce  not  excepted  to  at 
the  time  by  defendant,  and  not  called  to  the  at- 
tentioD  of  the  court  until  the  motion  for  a  u«w 
trial,  are  erroneously  included  in  the  bill  of  ci- 
ceptions,  and  will  ho  treated  on  appeal  as  if  pre- 
sented in  the  motion  fox  a  new  trisl»  withosc 
the  approval  of  the  court. 

Appeal  from  NltTairo  comity  eonit;  3.  F. 
Stout,  Judge. 

Jim  Anderson  was  convicted  of  glvlBg 
away  Intoxicating  Uqnwa  at  a  voting 
dnct  on  an  election  day,  and  he  ^peals. 
Afflrmed. 

Mann  Trice,  for  the  State, 

HURT,  P.  J.  Conviction  for  giving  away 
intoxicating  Ilqu(»*s  at  a  voting  precinct  on 
an  election  day.  There  are  several  coimta 
in  the  indictment  A  motion  was  made  to 
quash  the  second  and  third  counts  of  the 
Indictment,  because  it  is  not  alleged  In  ei- 
ther that  the  indictment  was  presented  In 
and  to  the  district  court  of  Navarro  county. 
Theflrst  countallegestbat  the  Indlctmentwas 
presented  in  and  tothedlstrlctconrtofXavar^ 
ro  coUnty.  It  is  not  necessary  to  repeat 
this  allegation  In  the  subsequent  counts. 

Appellant  proposed  to  prove  that  the  elec- 
tion was  not  a  legal  election.  This  was  not 
permitted  by  the  court;  and  a  bin  of  excep- 
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tlons  wM  reserved.  It  appears  from  the  i 
record  that  the  election  was  hdd  by  order 
of  the  commissioners'  court.  It  was  a  for- 
mal electloD.  Under  this  state  of  case,  we 
bare  repeatedl7  held  that  the  accused  can- 
not urge  the  illegality  of  the  election  in  ]ns- 
tiflcatlon  of  a  violation  of  the  provisions  of 
the  Coda  which  prohibit  the  carrying  of  arms 
at  the  place  of  on  election  or  the  selling  or 
^rlng  away  of  Intoxicating  liquors  at  such 
an  election.  Sec  Cooper  v.  State,  25  Tex. 
App.  530.  8  S.  W.  654;  Id..  2ti  Tex.  App.  575, 
10  8.  W.  21G;  Janks  v.  State,  29  Tex.  App. 
233.  15  S.  W.  ai5:  Gelb  T.  state,  31  Tex.  Cr. 
H.  614,  21  S.  W.  190. 

What  appears  to  be  a  bill  of  exceptions  is 
reeerred  to  the  remarks  of  the  prosecuting 
attoruey.  The  explanation  of  the  court, 
however,  shovrs  that  there  was  no  bill  of 
exceptions  reserved  to  the  remarlu  of  the 
county  attorney,  and  tiiat  this  matter  was 
first  called  to  the  attention  of  the  court  In 
the  motion  for  a  new  trial.  If  the  county 
attorney  alluded  to  the  fact  that  the  defnid- 
aut  did  not  testify  In  the  case,  the  defend- 
ant should  have  reserved  his  exceptions  at 
the  time,  and  not  delay  this  matta:  until  aft- 
er the  trial.  The  court,  in  approving  the 
bill,  states  that  the  remarks  of  the  county 
attorney  were  not  heard  by  the  court,  and 
that  the  court  could  not  say  whether  such 
remarks  were  made.  It  Is  passing  strange 
to  us  that  the  court  would'  approve  such  a 
bill  of  exceptions,  if  It  can  be  termed  a  bill. 
We  treat  this  whole  matter  as  if  presented 
In  the  moti(»i  for  a  new  trial,  without  the 
approval  of  the  court,  and  aee  no  reversible 
error  tberdn.   The  Jn^ment  la  afllnDed. 


HOUX)WAT  T.  STATBL 
(Court  of  Oiminal  Appeals  of  Texas.    March  9, 

1898.) 

CEiHtifAL  Law— pKesuMPtioHs  oK  Appbau 
In  ^  absence  of  a  statement  of  foots  or 
bill  of  exceptions  in  the  record  of  a  proBectitioD 
for  rape  by  force,  it  will  be  presumed  that  the 

Erosecutrix  resorted  to  all  resistance  required 
r  the  statute. 

Appeal  from  district  court,  Dallas  county; 
Charles  F.  Clint.  Judge. 

W.  T.  alias  Harve  Holloway  was  convicted 
of  an  assault  with  Intent  to  commit  rape, 
and  he  appeals.  Affirmed. 

Mann  Trice,  fiir  the  State. 

DAVIDSON,  J.  Appellant  was  convlcfed 
of  an  assault  with  Intent  to  commit  rape,  and 
his  punishment  assessed  at  confinement  in 
tbe  penitentiary  for  a  term  of  15  years;  hence 
this  appeal 

There  Is  no  statement  of  facts  or  bill  of 
exceptions  In  the  record.  The  indictment 
charged  a  rape  by  force,  and  alleged  that  the 
prosecutrix  was  under  15  years  of  a^.  The 
court  charged  on  assault  with  intent  to  rape 
by  force;  hence  the  qoestioji  does  not  adaa 


In  this  case  as- to  whether  an  assault  wtth 
Intent  to  rape  can  be  committed  on  a  glri 
under  15  years  of  age,  she  consenting.  It 
cannot  be  questioned  that  an  assault  by  force 
can  be  committed  upon  a  girl  under  .15  years 
of  age;  and,  In  the  absence  of  the  state- 
ment of  facts,  we  imanme  that  she  resorted 
to  all  resistance  required  1^  the  statute,  and 
the  court's  charge  proceeds  upon  the  Idea 
that  there  was  force  and  resistance.  The 
Jndgment  la  affirmed. 


LUCAS  V.  STATiB. 
(Conrt  of  CMmlnal  Appeals  of  Tnas.    Hard  9. 

188&> 

PV>H«XaT— iHDICTMBST—BCFnOlBHOT  »  HaBMUSS 

Ekkoh. 

1.  An  indictment  for  forgery,  in  altering  ox 
raising  a  check  drnwn  on  a  bank,  need  not  al- 
lege the  iucorporntion  of  the  bank. 

2.  Under  Pen.  Code,  art.  723.  as  amended  by 
Laws  1807,  p.  17,  providing  that  oo  conviction 
shall  be  reversed  unless  the  error  was  iirejudt- 
cial  to  defendant,  an  instruction  that  it  ia  suffi- 
cient to  constitnte  forgery  that  some  person 
might  be  injured  or  defrauded  thereby  is  harm- 
leas  error,  where  it  was  proved  that  defendant 
raised  a  check  with  the  evident  intent  to  de- 
fraud the  bank  or  the  drawer. 

Appeal  from  district  court,  Johnson  county; 
J.  M.  Hall,  Judge. 

John  Lucas  was  convicted  of  forgery,  and 
aifpeals.  Affirmed. 

Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Conviction  for  forgery,  in 
altering  or  raising  a  check  drawn  by  W.  B. 
Tarter  and  L.  J,  Pipes  on  the  Farmers'  & 
Merchants'  National  Bank  of  Cleburne.  Tex. 
This  Indictment  was  drawn  under  article 
4S1.  Pen.  Code.  The  forgery  oonshited  In 
changing  the  followhig  check: 

"No.  . 

"Farmers*  and  Merchants*  National  Bank, 
'^ebnme,  Texas,  March  21,  189S. 

"Pay  to  M.  B.  Lncas  or  bearer  920. 

"Twenty  Dollars. 

"W.  B.  Tsrler  and  L.  J.  Pipes." 

The  check  was  changed  or  raised  so  as  to 
make  "920"  read  "$25,"  and  "Twenty  Dol- 
lars" "Twenty-Five  Dollars." 

A  motion  was  made  to  quash  the  Indict- 
ment, l>ecfluse  It  did  not  allege  that  the 
Fanners*  &  Merchttnte*  National  Bank  of 
Cleburne  was  Incorporated.  It  Is  not  necee- 
sary  to  make  any  such  allegation.  The  In- 
strument was  a  valid  Instrument  for  $20  as 
originally  made;  and,  If  the  bank  failed  to 
pay  the  same,  M.  B.  Lucas  could  bare  sued 
and  maintained  an  action  against  the  mak- 
ers. W.  B.  Tarter  and  L.  J.  Pipes,  for  the 
amount  thereof.  This  Is  altogether  unlike 
the  case  of  forging  the  signature  of  a  bank. 
In  such  case  It  has  been  held  that  It  was 
necessary  to  allege  the  Incorporation  of  the 
bank. 

We  think  the  imurt  wrongfully  Instructed 
the  Jury  In  this  respect  It  Is  not  requMte 
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"that,  in  order  to  constitute  this  offense,  the 
accused,  in  committing  the  offense,  intended 
to  Injure  and  defraud  any  particular  person, 
or  that  any  particular  person  was  Injured  or 
defrauded  by  the  forgery;  but  It  ts  suflUclent 
If  It  appears  that  possibly  some  one  might 
be  Injured  or  defrauded  thereby."  It  la  true 
that  It  is  not  necessary  for  the  defendant  to 
Intend  to  defraud  any  particular  person,  but 
the  accused  must  Intend  to  commit  a  fraud. 
That  portion  of  the  cbarge  which  states  that 
it  l8  BUfQclent  If  It  appears  that  possibly 
«ome  one  might  be  lujured  or  defrauded  is 
wrong.  A  charge  upon  this  subject^  follow- 
ing the  language  of  the  statute,  Is  sufficient 
In  ordinary  cases,  telling  the  Jury  that  they 
must  believe  from  the  testimony  In  the  case 
that  the  defendant  Intended  to  commit  a 
frand  when  he  committal  the  forgery  or  ut- 
tered the  forged  Instrnment,  etc. 

But  the  question  before  us  now  is,  not- 
withstanding this  charge  was  excepted  to  at 
the  time,  whether  the  same  was  calculated 
to  Injure  the  rights  of  the  accused.  Article 
72S,  as  amended  by  the  25th  legislature, 
reads  as  follows:   "Whenever  it  appears  by 
the  record  In  any  criminal  action,  upon  ap- 
peal of  the  defendant,  that  any  of  the  re- 
quirements of  the  eight  preceding  articles  | 
have  been  disregarded,  the  Judgment  shall 
not  be  reversed  unless  the  error  appearing 
from  the  record  was  calculated  to  Injure  the 
rights  of  the  defendant,  which  error  shall  be  j 
excepted  to  at  the  time  of  the  trial  or  on  a  { 
motion  for  a. new  trial."   Laws  1897,  p.  17. 
Was  tlie  error  in  the  charge  calculated  to  in- 
jure the  rights  of  the  accused?   Under  the 
facts  of  this  case,  we  are  of  opinion  that  it 
was  not.  If  appellant  raised  the  check  from  t 
$20  to  125.  It  was  evidently  with  the  Inten-  . 
tlon  to  defraud  some  person,  either  the  banit 
or  the  drawers  of  the  check,  because  the  rec-  ^ 
ord  contains  no  fact  or  circumstance  tend-  | 
Ing  In  the  most  remote  degree  to  suggest  a 
reason  for  his  conduct  consistent  with  fair  I 
dealing.    If  he  did  raise  the  check.  It  was  i 
evidently  for  the  purpose  to  defraud  some 
person.    About  this  there  can  be  no  ques- 
tion.   Nothing  In  this  record  suggests  that 
he  believed  that  he  had  a  right  to  do  so; 
and  nothing  suggests  a  mistake  or  anything 
that  would  teoA  to  question  the  intention  to 
defraud.    In  some  cases  such  a  charge  as 
that  given  might  be  held  InJurlouB.  but  not 
BO  In  this  case.   We  have  found  no  reversi- 
ble error  Id  this  record,  and  the  Judgment 
Is  affirmed. 


WILLIS  T.  STATE. 
(Gonrt  of  Oriminal  Appeals  of  Texas.    March  9, 

18»8.) 

CaniiNAL  Law— GoiirE89to:(s— THsn— PowBssioir. 

1.  No  predicate  need  be  laid  for  evidence  of  a 
confession  made  by  defendant,  since  the  testi- 
mooy  is  not  of  an  impeachable  character. 

2.  The  testimony  or  a  sheriff  was  objected  to 
because  he  could  not  state  whether  he  had  cau- 


tioned defendant  before  his  confession,  but  it 
was  proven  by  one  pceeent  at  the  confession  that 
the  sheriff  had  done  so,  and  the  witness  was 
then  allowed  to  contlnne.  Bdd,  that  the  charsr- 
that  if  the  jury  believed  the  confession  wan 
freely  made  by  defendant,  after  he  had  been 
warned  by  the  witness,  they  should  consider  It, 
otherwise  to  disregard  it,  was  not  error. 

3.  Any  statement  that  a  prisoner  makes  aboat 
his  case,  after  he  has  been  duly  warned  by  the 
officer,  tg  relevant  testimony. 

4.1116  fact  that  C-,  the  bailee  of  an  aiumal. 
placed  it  in  S.'s  pasture,  from  which  it  wan 
stolen,  and  asked  permission  for  it  to  remain 
there  until  he  could  get  it,  and  that  S.  took  no 
care  or  control  thereof,  doea  not  place  the  cus- 
tody of  the  animal  In  S.,  so  as  to  make  him  a 
special  owner,  and  thereby  vitiate  an  indictment 
cnarging  the  defendant  with  taking  the  animal 
from  the  possession  of  C. 

Appeal  from  district  conrt,  Cooke  county: 
D.  E.  Barrett.  Judge. 

Geonre  Willis  was  convicted  of  theft,  and 
be  appeals.  Affirmed. 

S.  B.  Garrett  and  X.  T.  Adams,  for  appel- 
lant.  Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  one  head  of  cattle,  and  Us 
punishment  assessed  at  two  years'  confine- 
ment In  the  penitentiary;  hence  this  appeal. 

Appellant  objected  to  the  tntroduct]<m  of 
the  testimony  of  H.  P.  Ware,  who  testified 
that  he  was  sheriff  of  Cooke  county  at  the 
time  of  the  arrest  of  appellant;  that  be 
surrendered  to  him,  but  he  did  not  remem- 
ber whether  he  cautioned  him  or  not;  that 
appellant  stated  to  him  that  the  animal  In 
question  belonged  to  blm;  that  he  had  bought 
It,  and  that  he  had  a  bill  of  sale  for  It,  and 
that  be  could  produce  it,  but  did  not  have 
the  bill  of  sale  wltb  him.  Appellant  object- 
ed to  this  testimony  on  tbc  following 
grounds;  First,  that  no  predicate  had  been 
laid  for  this  evidence;  second,  that  the  rule 
hod  been  invoked  as  to  the  witnesses,  and 
said  Ware  had  not  been  placed  under  the 
rule;  third,  that  appellant  had  not  been 
sufficiently  warned:  fourth,  that  the  atate- 
ment  was  not  In  the  nature  of  a  confession. 

With  reference  to  the  first  objection  urged. 
It  Is  only  necessary  to  state  that  this  state- 
ment came  from  the  defendant,  and  It  was 
original  testimony,  and  not  testimony  of  an 
Impeaching  character.  Although  the  wit- 
nesses had  been  placed  under  the  nrie,  it 
appears  that  Ware  was  a  deputy  sheriff,  and 
that  the  conrt  had  not  enforced  the  rule  as 
to  him.  It  is  true  that  Ware,  when  ex- 
amined as  to  whether  or  not  he  had  cau- 
tioned the  appellant  before  the  statement 
was  made  by  him,  stated  that  he  bad  no  rec- 
ollection as  to  this  matter.  He  was  then 
excused,  and  the  state  Introduced  another 
witness,  Buck  McMurray,  who  testified  that 
be  was  In  Ware's  office  at  the  time  appel- 
lant surrendered,  and  that  he  beard  what 
transpired  on  that  occasion;  that,  as  soon 
as  appellant  came  In  and  surrendered.  Ware 
then  warned  him.  After  this  t^tlmony  was 
adduced,  the  sheriff  waa  relntroduceil,  and 
gave  the  testimony  objected  to.   The  conrt 
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properly  Instructed  the  Jury  aa  to  whether 
or  not  they  were  to  consider  said  testimony, 
Instmcting  them  that  If  they  believed  that 
the  same  was  freely  made  by  appellant,  aft- 
er he  had  been  warned  by  the  sheriff,  to 
uonslder  it;  othenrlse  to  disregard  It  This, 
It  occurs  to  ns,  was  eminently  proper;  and, 
although  this  particular  charge  Is  objected 
to  by  appellant  as  uptm  .the  weight  of  the 
flTidence,  we  believe  It  was  the  duty  of  the 
court,  under  the  circumstances  of  the  case, 
to  give  said  charge. 

As  to  whether  or  not  the  statement  made 
by  appellant  to  the  sheriff  can  be  regarded 
as  a  confession  of  guilt,  it  is  not  necessary 
for  us  to  discuss.  Any  statement  that  a 
prisoner  makes  about  a  case,  after  he  has 
been  duly  warned  by  the  officer,  is  legiti- 
mate testimony;  and  can  be  Introduced  by 
the  state  for  what  it  is  worth. 

Appellant  complains  of  the  charge  of  the 
court,  because  It  did  not  more  definitely  In- 
struct the  Jury  with  regard  to  what  consti- 
tuted actual  control,  care,  and  management 
of  the  property.  Ue  Insists  that  the  court 
sthonld  have  instructed  the  jury  on  this  sutt- 
Ject,  in  view  of  the  evidence,  which,  he 
contends,  tended  to  show  that  Jim  Sipes 
was  in  possession  of  the  animal  In  *  ques- 
tion at  the  time  it  was  claimed  to  have  been 
taken  by  the  appellant.  The  indictment 
charged  that  the  animal  was  taken  from  the 
possession  of  Lowe  Clark,  who  was  holding 
the  same  for  Joe  Odell,  the  owner  thereof. 
The  state's  proof  showed  that  Joe  Odell 
bought  the  animal  in  question,  with  sev- 
eral others,  from  Lowe  Clnrk,  the  purchase 
being  made  for  himself  and  his  brother  E. 
B.  Odell;  that  he  and  Clark  were  driving  the 
bunch  of  cattle,  after  they  bad  been  deliv< 
ered  to  his  home;  and  that  en  route,  the 
animal,  having  tired  out  on  the  way,  was 
turned  Into  the  pasture  of  one  Reese,  which 
joined  Sipes*  pasture,  and  was  there  left. 
Odell  instructed  Clark  to  take  charge  of  the 
animal,  and  sell  her  if  be  could,  and,  If  he 
could  not,  he  (Odell)  would  get  her  the  next 
time  he  was  down  in  that  neighborhood. 
Clark  lived  some  two  or  three  miles  from 
wbere  they  left  the  animal.  Some  two  or 
three  weeks  thereafter  Clark,  passing  along 
ttkat  way,  saw  the  heifer  In  the  lane,  and 
drove  her  Imck.  and  put  her  Into  the  Sipes 
pasture,  and  sent  word  to  Sipes,  by  his  son 
F^arl,  to  let  the  heifer  remain  In  his  pasture, 
and  take  care  of  her,  and  be  would  be  paid. 
Clark  never  saw  the  belfer  after  that.  A 
short  time  thereafter  appellant,  with  one 
Jim  Henry  and  Dick  Loyd,  butchered  the 
animiU  In  Sipes'  posture,  and  gave  Sipes  a 
piece  of  beef,  as  stated  by  them,  for  the 
pastunge  of  the  animaL  There  Is  no  evi- 
dence that  Sipes  took  any  care  or  c<mtrol  of 
said  animal,  except  that  she  ran  in  his  pas- 
ture a  short  Ume  with  Us  consent  The 
contention  of  appellant  Is  that  there  Is,  at 
least,  some  proof  tendli^  to  show  that  the 
animal  in  question,  at  the  time  she  was 


taken,  was  In  Sipes*  exclusive  care,  oontnd. 
and  management;  and  that  therefore,  a 
charge  should  have  been  given  on  that  sub- 
ject so  that  if  the  Jury  should  find  that,  at 
the  time  of  the  alleged  theft  was  In 
Sipes'  possession,  they  could  not  convict  ap- 
pellant, under  the  allegations  In  the  Indict- 
ment Now,  under  the  proof  In  this  case, 
in  our  opinion.  If  the  animal  was  In  the 
possession  of  Sipes  at  all.  being  in  his  pas- 
ture, he  had  the  mere  custody  of  the  animal 
as  of  a  servant,  and  certainly  no  exclusive 
care,  control,  and  management  of  the  same. 
The  case  In  this  respect  Is  not  as  strong  as 
the  proof  in  the  case  of  Graves  v.  State 
(Tex.  Cr.  App.)  42  S.  W.  300,  In  which  we 
held  that  Tate,  whom  It  was  claimed  was  in 
possession  of  the  animal,  and  not  Grarea, 
as  alleged  In  the  Indictment  was  the  mere 
servant  of  the  latter.  We  do  not  believe 
that  it  was  incumbent  on  the  court  to  In- 
struct the  Jury  further  than  was  done  with 
reference  to  this  matter.  The  proof  unques- 
tionably showed  that  the  title  of  the  prop- 
erty was  in  Joe  Odell  and  his  brother  B.  E. 
Odell,  and.  In  such  case,  the  statute  author- 
izes the  ownership  to  be  laid  in  either; 
and  the  ownership  of  the  animal  was  prop- 
erly laid  in  Joe  Odell.  The  evidence,  also, 
was  clear  to  the  effect  that  this  particular 
animal  had  been  left  by  Joe  Od^l  In  the 
custody  of  Jjowe  Clark.  He  was  authorized 
to  look  after  It  and  to  sell  it,  and,  no  matter 
in  whose,  pasture  it  was.  It  was  as  muidi  In 
his  possession  as  If  it  had  been  on  the  range. 
The  bare  fact  that  he  placed  It  in  Sipes' 
pasture,  and  asked  him  to  let  It  remain  there 
until  he  could  get  It  would  not  place  the 
custody  or  possession  of  said  animal  in 
Sipes,  BO  as  to  make  him  a  special  owner. 
We  have  examined  the  charge  of  the  court 
carefully,  and  we  believe  It  presented  every 
phase  of  the  case  arising  from  the  testi- 
mony, and  it  certainly  gave  appellant  the 
full  benefit  of  his  defensive  theories.  The 
defense  set  up  by  him  was  a  mere  subter- 
fuge. The  statement  as  to  how  he  claim- 
ed the  animal  was  unreasonable,  and  In  the 
(ace  of  the  testimony  of  the  state  as  to  the 
taking,  and  the  circumstances  connected 
therewith,  the  Jury  could  have  done  no  oth- 
erwise than  find  him  guilty.  The  Judgmrat 
Is  affirmed. 


WOMBLE  v.  STATE. 
(Oonrt  of  Oimlnal  Appeals  of  Texas.    March  9, 

isoa) 

FOROIRT—lNDIOTHBirT— BVIDSHOB  Or  INSANITT. 

1.  "Mf.y  22nd-1897.  Mr.  B«  Pies  let  J.  W. 
hame  Ine  thing  that  he  womt  J.  O.  T„"— being 
set  fortli  in  the  Indictment  as  a  forged  Inatru- 
meot,  which  the  defendant  attempted  to  pass, 
does  not  import  cd  Its  face  such  an  obligation 
as  is  tiie  subject  of  forgery;  and  hence  the 
meaning  of  the  words  used,  and  the  object  and 
purposes  of  said  order,  saonld  have  been  m 
plained  by  proper  Innuendoes. 

SS.  Evidence  that  defendant  ehargeC  with  ar* 
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tempting?  to  pass  a  forged  inHtrument,  w&s  a 
fool,  and  common  nputntion  regarded  nn  of 
unsound  mind,  us  properly  rejected,  since  iosan- 
ity  is  not  provable  by  reputation. 

Appeal  from  district  court,  Kaufman  cona- 
ty;  James  E.  Olllard.  Judge. 

John  Womble  was  convicted  of  attempting 
to  pass  as  true  an  alleged  forged  Instrument, 
and  he  appeals.    Reversed  and  .dismissed. 

J.  D.  Cunningham,  for  i^ellAnt.  Maim 

Trtce,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  attempting  to  pass  as  true  an  alleifcd 
forged  Instrument  In  writing,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten* 
tinry  for  a  term  of  two  years,  and  he  prose- 
cutes this  appeal. 

Motion  waa  made  to  quash  the  Indictment 
In  the  court  below,  on  the  ground:  "First 
t>ecau8e  It  charges  no  offense  against  the  stat- 
ute; second,  the  same  la  InsufQcient  because 
It  does  not  allege  that  said  false  instrument 
would  have  incurred,  diminished,  discharged, 
or  defeated  any  pecuniary  oldlgatlon,  or  in 
any  manner  have  affected  any  property  what- 
ever; third,  the  same  Is  lusiitflcient  because 
vague  and  uncertain,  and  there  are  no  ex- 
planatory words  showing  the  meaning  of  the 
words  used  in  the  Indictment,  so  as  to  make 
sense  of  the  same."  The  motion  waa  over- 
ruled, and  appellant  reserved  liis  1>ill  of  ex- 
ceptions. The  charging  part  of  the  Indict- 
ment is  as  follows:  That  defendant  "did 
wtilfully,  knowingly,  and  fraudulontly  at- 
tempt to  pass  as  true  to  H.  D.  Klrsch  a  forg- 
ed Instrument  in  writing,  to  the  tenor  follow- 
ing: 'May  2^d— 1897.  Mr.  Brin,  Pies  let 
-John  Womble  hame  Ine  thing  that  he  womt 
.T.  O.  Thompson,'— which  said  instrument,  In 
writing,  the  said  John  Womble  then  and 
there  knew  to  be  forged,  and  did  then  and 
there  so  attempt  to  pass  the  same  as  true, 
with  Intent  to  Injure  and  defraud."  The  con- 
tention here  Is  that  the  instrument,  on  Its 
face,  without  explanatory  averments  by  way 
of  Innuendo,  does  not  Import  on  Its  face  snuh 
an  obligation  as  Is  the  subject  of  forgery. 
We  think  the  objection  well  taken.  Certain- 
ly, the  use  of  the  words  "hame."  "Ine."  and 
"womt"  should  have  been  uplalned  by  In- 
nuendoes. More  than  this.  In  our  opinion 
the  Indletinent  should  have  alleged,  by  a 
proper  innuendo,  the  object  and  purpose  of 
said  order.  If  Mr.  Brln  was  a  merchant, 
and  had  goods  for  sale,  this  should  have  been 
alleged. 

This  opinion  does  not  seem  to  be  In  exact  ac- 
cord with  the  ease  of  Hbndrlcks  v.  State,  20 
Tex.  App.  176,  9  S.  W.  556.  537,  though  the  In- 
Rtniment  in  that  case  was  In  plainer  terms 
than  th-it  upon  which  the  forgery  waa  predi- 
cated in  this  case.  However,  the  rule  he^e 
enunciated  la  m  accord  with  Rollins  v.  State, 
22  Tex.  App.  648,  3  S.  W.  700.  In  that 
case,  howcvfir,  there  were  Innuendo  aver- 
ments. This  Is  apparent  from  the  opinion, 
thon^  the  IndlctmeDt  Ig  not  set  oat  8e^ 


also.  King  V.  State  (Tex.  App.)  11  S.  W.  625; 
Slmms  V.  State,  32  Tex.  Cr.  R.  277,  22  8.  W. 
870;  Daud  v.  State,  34  Tex.  Cr.  R.  400,  31 
S.  W.  376;  Shannon  v.  State,  109  Ind.  4*J7, 
10  N.  B.  87;  Bayslnger  v.  State,  77  Ala.  «3; 
Henry  v.  State,  35  Ohio  St.  128;  State  v. 
Wheeler,  19  Minn.  98  (Gil.  70). 

The  court  did  not  err  in  refusing  ta  ver- 
mit  defendant -to  prove  the  reputatloa  of  ap- 
p^ant  as  being  a  fool,  and  that  he  was  by 
common  reputation  regarded  of  unsound 
mind.  Insanity  is  not  provable  by  reputa- 
tion. We  And  no  error  In  the  charge  of  the 
court;  nor  wns  there  any  occasion  to  give 
the  special  requested  chaises.  For  the  error 
of  the  court  above  discussed  In  refusing  to 
quash  the  Indictment,  the  Judgment  Is  reren- 
ed,  and  the  cause  dismissed. 


CASTLBMAN  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Wircli  3, 
189S.) 

Crihimal  Law— St&tbmb-it  or  Facts. 
Where  a  Htutement  of  facts  not  signed  by 
the  jod(^  was  filed  before  ndjonrnment  of  term, 
and  afterwards,  by  ai^reenient  of  contwel.  • 
statement  of  facts,  signed  by  the  judge,  was 
filt'd  two  days  after  adjournment,  and  no  10-day 
ortler  autborizint;  the  filing  thereof,  after  the 
adjonrament.  is  in  the  record,  neither  statement 
wilt  be  considered  on  a  motion  for  rehearing. 

On  motion  for  rehearing.  Overruled. 
For  farmer  opinion,  see  43  S.  W.  8D1. 

DAVIDSON,  J.  At  a  former  day  of  tbls 
term  of  this  court  the  Judgment  in  this  case 
was  affirmed,  and  now  comes  before  us  on 
motion  for  rehearing.  The  case  was  dls- 
[KHied  of  without  reference  to  the -statement 
of  fncts.  because  not  approved  by  the  Judge. 
The  original  record  made  out  by  the  derk  con- 
tained what  purported  to  be  a  statement  of 
facts,  which  was  filed  on  September  2,  1897. 
but  was  not  approved  by  the  Judge.  The 
clerk  certified  that  this  transcript  was  cor- 
rect, and  contained  the  proceedings  had  in 
the  case,  and  that  such  proceedings  were  cor- 
rectly copied  lu  the  transcript  Subsequent- 
ly, appellant  by  agreement  with  the  assist- 
ant attorney  general,  filed  what  he  terms  a 
"Buppiementol  transcript"  which  contains  a 
bill  of  exceptions  and  statement  of  facts. 
This  supplemental  transcript  shows  the 
statement  of  facts  to  have  been  approved  by 
the  trial  Judge,  and  filed  on  the  6th  day  of 
September,  1S97.  The  clerk  also  certifies 
this  to  be  correct.  Court  adjourned  on  the 
4th  day  of  September,  1897.  So.  we  have 
two  certificates  from  the  clerk. — one  to  the 
original  transcript  certifying  that  the  state- 
ment of  facts  was  filed  on  the  2d  of  Sep* 
tember,  that  Is,  during  the  term;  and  the 
Bopplementfll  transcript,  showing  that  said 
statement  of  facts  was  filed  on  the  6th  day 
of  September,  or  two  days  after  the  adjourn- 
ment of  court.  The  statement,  of  teets  as 
omtalned  In  the  original  transcript  was  oof 
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approved  tbe  judge;  and  supplemental 
ttanscTlpt  shows  the  statement  of  facts  to 
have  been  approved  by  th^  Judge,  but  filed 
after  adjoummeut,  and  no  10-day  order  au- 
thprlBfpg  the  filing  of  a  statement  of  facts 
after  the  wljoiirnmeDt  of  court  la  In  the  rec- 
ord. These  dlscr^anclra  in  regard  to  file- 
mark,  approval,  etc^  ore  not  sought  to  be 
explained.  The  statement  of  facts  signed 
by  the  Judge  cannot  be  considered,  for  want 
of  the  proper  order  anthorizlng  the  filing  of 
■aid  atatement  of  facts  subsequent  to  the  ad- 
journment of  court 

The  bill  of  exceptions  omitted  from  the 
first  transcript,  but  contained  In  the  supple- 
mental transcript,  was  reserved  with  refer- 
ence to  the  court  permitting  the  state  to 
prove  eertafai  matters  In  r^rd  to  a  copy 
from  a  book  In  the  office  of  the  United  States 
Intemid  revenue  collector.  Several  objec- 
tions were  reserved  to  tbe  admission  of  this 
testimony.  We  have  previously  bdd  that 
this  character  of  testbuoi^^  was  admissible, 
mdA  win  not  so  iBto  &  discussion  of  the  sub- 
ject bi  this  case.  As  the  matter  Is  presented 
on  the  motion  for  rehearing,  w«  cannot  con- 
sider the  statement  of  facts.  Tbe  motion 
for  r^earing  is  overruled. 


TREUE  V.  STATED. 
Cbnrt  of  CMminal  Appeals  of  Texas.    March  2, 

1808.) 

Lqoui  Oraoir— Sai-bs— EviDBSca— Appku.— Kbo- 

OttD. 

1.  Where  the  statement  of  facts  in  the  record 
«f  a  prosecutton  for  violatinf;  tbe  local  option 
law  does  not  show  that  local  option  wns  in  force 
where  tbe  sale  was  made,  it  caanot  be  aided  by 
a  statement  in  the  court's  charge  that  it  was  an 
admitted  fnct. 

2.  One  who,  as  an  act  of  sccommodatioD.  ob- 
tained liquor  for  proBeoutioK  witness  trom^  a 
third  person,  but  bad  no  interost  is  the  price 
paid  tberefor,  nor  any  pecuniary  interest  in  the 
sale  thereof,  is  not  guilty  of  violating  the  local  | 
opiien  law. 

3.  Evidence  that  defendnnt  had  posted  up  in 
his  place  of  business  a  United  States  internal 
revenue  license  ia  relevant  in  a  prosecution  for 
violating  the  local  option  law. 

Appeal  from  Young  county  court;  O.  H.  ■ 
Flnley,  Judge.  I 

Walter  Treue  was  convicted  of  violating  the  ■ 
local  option  law,  and  he  appeals.    Reversed.  ' 

P.  A.  Martin,  for  appellant  Mann  Trice,  \ 
for  tbe  State.  i 

DAVIDSON,  J.    Appellant  was  convicted  \ 
of  violating  the  local  option  law,  and  prose- 
-cnles  this  appeal. 

The  statement  of  facts  contained  In  the  rec- 
ord does  not  show  that  a  local  option  election 
was  held  in  the  territory  which  included  the 
place  of  sale,  and  there  Is  no  reference  to  lo- 
cal option  In  the  statement  of  facts,  and  no 
evidence  that  such  law  was  In  force.  The 
-court  states  in  his  charge  to  the  Jury  that  It 
was  an  admitted  fact  that  local  option  was  In 


force.  We  cannot  consider  the  statements 
In  the  court's  charge  In  aid  of  tbe  statement 

of  facts. 

The  defendant  requested  the  court  to  In- 
struct the  Jury  that  If  he  only  acted  as  the 
agent  of  the  prosecuting  witness  in  procuring 
for  him  Intoxicating  liquors,  and  procured 
such  llQuor  from  a  third  person  as  an  act  of 
accommodation  to  said  prosecuting  witness, 
and  had  no  interest  In  the  price  paid  for  the 
same,  and  no  pecuniary  interest  in  the  sale 
thereof,  he  would  not  be  guilty,  or,  If  they  had 
a  reasonable  doubt  as  to  whether  these  mat- 
ters were  ti*uo,  they  should  acquit.  This 
cha]%e,  under  the  facts,  should  have  been  giv- 
en. The  prosecotinsf  witness  testified.  In  this 
connection,  that  he  banded  the  defendant  a 
dollar,  and  requested  him  to  get  something 
to  drink  for  witness;  that  defendant  took  tbe 
dollar,  and  disappeared,  and,  after  being 
gone  10  or  IS  minutes,  returned,  and  handed 
him  a  pint  of  rye  whisky  and  75  cents  In 
change;  that  he  did  not  know  where  appel- 
lant secured  the  whisky.  Stewart  testified, 
for  defendant,  that  defendant  came  In  his 
place  of  business,  and  told  him  of  the  Illness 
and  wants  of  the  prosecuting  witness;  that 
he  (witness)  kept  a  supply  of  "Cervlssa  Ton- 
ic"; that  it  was  not  an  Intoxicant,  and  con- 
tains no  Intoxicating  properties  whrtever;  It 
Is  like  thei4e  tonics  kept  In  drug  stores.  He 
ftirtber  states:  "No  man  can  be  fomid  In 
Young  county  who  will  say  that  this  Cervlssa 
Tonic  is  Intoxicating;  and  this  is  the  identi- 
cal liquid  I  let  Treue  have  for  Henegar, 
Treue  and  I  went  out  through  his  place  of 
business,  and  he  went  up  to  a  man  I  took  to 
be  Ueuegar,  the  prosecuting  witness  (It  being 
dark);  and  I  saw  the  defendant  make  some 
motion  which  1  supposed  was  tbe  giving  of 
tbe  Cervlssa  Tonic  to  Uonegar.  Defendant 
had  no  Interest  in  my  business,  and  received 
no  part  of  the  money,  I  got  twenty-five  cents 
out  of  the  dollar,  and  handed  him  seventy-five 
cents  In  change.  Cervlstia  Tonic  Is  dai-k  col- 
ored. Treue  went  with  me  from  his  restau- 
rant out  Into  my  house  when  I  got  the  stuff 
for  him,  and  I  went  back  with  him  as  far 
as  bis  front  door."  Henegar  was  recalled  by 
the  defense,  and  testified  that  he  was  slightly 
deaf;  was  never  In  defendant's  place  of 
business,  except  on  one  occasion,  when  he 
went  In  and  ate  some  eggs.  The  liquor  he 
got  from  defendant  did  not  Intoxicate  him. 
He  also  testified  that  a  half  pint  of  whisky 
would  not  intoxicate  him.  The  defendant 
testified,  In  effect,  to  the  same  facts  as  the 
witness  Stewart.  He  further  testified  that 
he  had  no  Interest  In  Stewart's  business,  nor 
in  the  sale  of  the  Cervlssa  Tonic,  or  whateve- 
It  was;  that  he  only  procured  It  as  an  ac- 
commodation for  Ucncgar,  and.  received  no 
part  of  the  proceeds  of  said  sale.  Under  this 
state  of  facts,  the  charge  asked  by  appellant 
BhoiUd  have  been  given. 

A  bill  of  exceptions  Is  reserved  to  the  ac- 
tion of  the  court  In  requlrli^  the  defendant 
to  testify  that  he  bad  posted  up  In  his  place 
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of  business  a  United  States  Internal  reraiae 
license.  We  do  not  tUnk  there  was  any  er- 
ror In  tbls  action  of  the  court. 

For  the  reaaona  Indicated  above,  the  judg- 
ment 18  rerersed,  and  the  cause  remanded. 


KtLPATBlCE  T.  STATE. 
(Coari  of  Oimmal  Appeals  of  Texas.    March  2, 
1898.) 

CSIUISAL  Law— ASSIOKHBHT  OF  BrROR— E^XCBE^ 
TIOSB— ISOBBT— EVIUBNCB. 

1.  An  assignment  of  error  that  a  motion  for 
continuance  was  improperly  OTermled,  where  no 
bill  of  exceptions  was  reserred,  cannot  be  con- 
sidered on  appeal. 

2.  In  a  prosecution  for  incest,  testimony  of  a 

Ehysician,  who  attended  the  prosecutrix  at  the 
irth  of  her  child,  that  he  aaw  it  several  times 
during  the  six  weeks  it  lived,  and.  in  his  opin- 
ion, the  child  favored  defendant,  is  not  admis- 
sible. 

3.  Where  inadmissible  testimony  Is  given 
against  defendant  in  a  criminal  trial.  It  is 
ground  of  reversal,  unless  the  other  testimony 
IS  of  itself  concIusiTe  Of  hla  guilt. 

4.  In  a  prosecution  for  incest,  testimony  as  to 
acts  of  prosecutrix  with  other  men  some  months 
l>efore  she  became  pregnant  is  not  admissible  in 
defense. 

Appeal  from  district  court,  McLeiman  county; 
fiamud  B.  Scott,  Judge. 

3.  H.  Kl^trick  was  oonTicted  of  IncesU  and 
^peals.   Judgment  reversed. 

Otmnln^m,  Gnnnlngham  &  UcGollum,  for 
app€dlant.   Mann  Trice,  tor  the  State. 

DAVIDSON,  J.  Appdlant  was  conTlcted  of 
Incest  with  his  stepdaughter,  his  punishment 
being  assessed  at  four  years'  oonflnement  in  the 
penltentiaiy;  hence  this  appeal. 

Appellant's  motion  for  a  ctrnttnaanee  was 
overruled,  and  he  assigns  this  action  of  the 
court  as  error.  A  bQl  of  exceptlms  was  not 
reserved,  and  therefore  the  matter  cannot  be  re- 
vised. 

Pending  the  investigation  of  tiie  case,  Dr. 
Htidson  was  permitted  to  testify  that  he  attend- 
ed the  prosecutrix  at  the  birth  of  her  child,  and 
saw  It  several  Qmes  during  Its  life  of  about 
six  weeks*  duration,  and,  in  his  opinion,  the 
diUd  favored  the  defendant  nils  testimony 
was  excepted  to  at  the  time  as  irrelevant,  Im- 
material, not  permissible  as  a  means  of  cuv 
roboratlng  the  prosecutrix.  The  objectlcm,  we 
think,  was  well  taken.  See  Barnes  v.  State 
CTex.  Gr.  App.)  30  S.  W.  085;  Ifonawalt  v. 
State,  61  Wis.  81,  21  N.  W.  489;  State  v.  Dan- 
forth,  48  Iowa,  43.  If  the  proof  had  hem  con- 
clusive of  the  defendant's  guilt,  although  this 
testimony  was  not  admissible,  we  would  not  re- 
verse the  Judgment.  It  Is  tme  that  tiie  prose- 
cutrix testified  positively  to  the  Incestuous 
acta,  but  her  own  tntlroony  makes  her  an  ac- 
complice, for  she  consented.  The  corrobora- 
tion consists  mainly  In  the  defendant's  Esll- 
ure  to  deny  tbeae  matters  when  diarged  with 
them,  and  the  further  fact  that,  during  the 
same  conversation  with  the  relatives  of  the 
prosecutrix  In  which  he  was  charged  with  said 


Incestuous  intercourse,  he  proposed  to  nuUce 
over  his  property  to  his  wife  and  children,  and 
leave  the  oountrjc.  But  even  here  he  assign; 
as  a  reason  fbr  this  iwivodtkm  that  It  was 
made  to  save  the  publicity  of  family  dlsgraoe. 
When  upon  the  stand,  the  defendant  hlmadf 
denied  Intercourse  with  the  girl,  ana  cmtta- 
dlcted  the  other  witnesses  with  reference  to  Us 
failure  to  deny  his  Incestuous  Intavoarae,  and 
asserted  positively  tbat  he  did  deny  it  And 
said  teatlmoDy  also  Indicates,  and  It  Is  supported 
some  of  the  other  testimony,  that  he  was 
virtually  held  under  arrest  by  his  two  brothos- 
bi-law,  one  or  both  of  whom  was  armed  and  hi 
the  room  at  the  time  of  said  conversatlML  So, 
we  say  that  under  the  peculiar  facts  of  Oils 
case,  the  atateroent  of  the  doctor  with  refer- 
ence to  the  likeness  of  the  diild  to  the  defend- 
ant, behig  Illegitimate  testimony,  may  have  been 
taken  as  corroborative  evidence  of  the  prose- 
cutrix. 

Some  other  bills  of  exertion  were  reserved 
to  the  action  of  the  court  In  refo^ng  to  pemOt 
the  defendant  to  prove  that  the  prosecotrix*  dur- 
ing the  summer  of  1896,  was  seen  sitting  upon 
the  lap  of  Las  Smith;  and  that  during  the 
summer  of  1896,  said  Laz  Smith  hoescd  and 
kissed  said  witness.  We  do  not  think  this  tes- 
timony was  admissible;  for  It  la  shown  that 
'  the  girl  did  not  become  pregnant  until  the  latter 
part  of  October,  1896,  and  there  was  oo  at- 
tempt made  to  prove  Qiat  Laz  Smith  or  any- 
body else  waa  familiar  with  her  later  than  the 
summer  of  the  year  1896.  It  was  not  offered  to 
be  shown  that  along  in  October  about  the  time 
that  this  pr^nancy  should  tiave  oocnrred,  she 
was  fumniflr  vrlth  aiiy  of  the  named  parties, 
or  In  fact  with  anybody  dse  except  the  de- 
fendant Pike  V.  People,  M  ID.  ,^p.  112. 

Defendant's  bUl  of  exceptions  renrved  to  the 
action  of  the  court  refusing  hla  requested  In- 
structions shows  no  error.  The  court  had  suffi- 
ciently diarged  with  reference  to  the  law  of 
accomplice  testimony,  snd  the  necessaxy  cor- 
roboration. 

For  the  reason  Indicated  In  regard  to  the  ad- 
mission of  the  testimony  of  Dr.  Hudson,  the 
Judgment  is  reversed,  and  the  cause  remanded. 


MITBRAT  V.  STATBL 
^urt  of  Criminal  Appeals  of  Texas.    Manfc  X 

188&) 

Caixtau,  Liw— lasTRUonoTts. 
Code  Cr.  Proe.  1895,  art.  719,  provides:  **Ia 
criminal  actions  of  misdemeanor,  the  ooort  is 
not  required  to  charge  the  jury  except  at  the  re- 
quest of  counsel  on  either  side;  but  when  so 
requested,  shall  give  or  refuse  such  charges 
with  or  without  modification  as  are  requested  io 
writing."  HHd,  that  the  request  must  be  in 
writing,  to  comply  with  Che  statute. 

Appeal  from  Taylor  county  coort;  D.  G.  HUl. 
Judge. 

A.  W.  Murray,  omTlcted  cnf  timpte  assault 
appeals.  Affirmed. 

Wm.  H.  Lockett  tac  appelant  Uann  Trice, 
for  the  State. 
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DAVIDSON,  J.  AppeUant  vaa  convicted  of 
ft  Bimple  as9aiilt.aiid  hi8  panldimeiit  assessed  at 
s  fine  of  five  dollars. 

A  bill  of  exceptions  was  reserved  to  the  ac- 
tioD  of  the  court  In  falling  to  cliarse  the  law 
applicable  to  the  rigbt  of  tbe  defendant  "to 
use  all  necessary  force  to  protect  his  castle  and 
premises,  and  his  family  while  thereon,  from 
threatened  attacic  and  from  Insult,  and  In  doing 
so  he  would  not  be  tbe  aggressor  or  a  violator 
of  tbe  law."  Appelant  v^bally  requested  tbe 
court  to  charge  this  as  a  part  of  the  law  of  the 
ease.  Article  719,  Code  Or.  Proc.  1803,  pro- 
vides: "In  criminal  actions  of  misdemeanor, 
the  court  Is  not  required  to  diatge  the  Jury  ex- 
cept at  the  request  of  counsel  on  either  aide; 
but  when  so  requested.  sbaU  g^ve  or  refuse 
such  chirges  with  or  without  modification  as 
are  asked  In  writing."  Tbe  defendant  did  not 
reduce  this  phase  of  the  law  to  writing  and 
request  It  in  a  special  diarge.  This  was  his 
duty,  under  tbe  statute.  As  the  defendant 
has  not  brought  himself  within  the  purview  of 
this  statute,  we  deem  it  unnecessary  to  enter 
Into  a  discussion  of  tbe  applicability  of  sncb  a 
charge  to  tbe  evidence  adduced  on  tbe  trial. 
Appellant  also  contei^ds  that  the  evidence  does 
not  support  the  con^ctlon.  We  are  of  opinion 
that  it  does.   Ttie  Judgment  is  affirmed. 


Ex  parte  MAYES. 
(Gonrt  of  GHmlnal  Appeals  of  Texas.    Mardi  9, 
189a) 

LocAi.  Onmnr— ELBcnom— ViLfDiTT— ^OLUTSR* 
AL  Attack— IifJDMCTiORB. 

1.  Where  one  acta  as  a  de  facto  officer  in  con- 
dncting  an  election,  the  fact  that  be  does  so  un- 
der the  misnomer  of  "manaKer  oC  the  election," 
Instead  of  "presiding  officer,"  does  not  invali- 
date tbe  election,  so  as  to  render  it  subject  to 
collateral  attaclc. 

2.  The  failure  of  the  commissioners'  court  to 
designate  by  their  notice  the  particular  house  in 
tbe  place  where  a  local  option  election  shall  be 
held,  as  provided  by  Rev.  St.  1805,  art.  3:180, 
where  there  Is  no  evidence  that  citisens  entitled 
to  vote  at  the  election  were  debarred  thereby, 
does  not  invalidate  tne  election. 

3.  Injunction  will  not  issue  against  tbe  publi- 
cation of  the  result  of  a  local  option  election, 
as  required  by  statute  to  give  it  effect,  since  the 
statute  points  out  a  different  remedy  for  contest- 
ing the  same. 

Appeal  from  Leon  county  court;  J.  M. 
Powell,  Judge. 

Habeas  corpus  by  Robert  Mayes.  On  be- 
ing remanded  to  custody,  he  appeals.  Af- 
firmed. 

Thos.  B.  Greenwood  &  Son  and  Wm.  Wat- 
son, for  appellant  Mann  Trice,  for  the 
State. 

DAVIDSON,  J.  Relator  was  arrested  for 
a  Tlolation  of  the  local  option  law,  and  re- 
sorted to  the  writ  of  habeas  corpus  for  his 
discharge. 

Tbe  statement  of  facts  discloses  that  tbe 
election  was  ordered  for  a  subdivision  of  the 
conaty.  tlie  boundaries  being  set  oat  Oak- 


wood  was  designated  as  the  place  tor  holding 

tbe  election,  and  Alvln  Moore  appointed 
"manager  of  the  election."  After  the  elec- 
tion was  held,  and  the  votes  counted,  and 
tbe  result  declared,  an  injunction  suit  was 
filed  in  the  district  court  Upon  its  final 
hearing  a  plea  to  the  Jurisdiction  was  sus- 
tained, and  notice  of  appeal  given  to  the 
court  of  civil  appeals.  It  Is  contended  here 
that  the  election  Is  void,  because  Alvln 
Moore  was  appointed  "manager  of  the  elec- 
tion," instead  of  -"presiding  officer."  We  do 
not  think  there  Is  anything  In  this  conten- 
tion. The  mere  misnaming  of  the  title  of 
the  officer  would  not  Invalidate  tbe  election. 
It  is  not  contended  that  Alvin  Moore  did  not 
in  fact  bold  said  election  as  Its  presiding 
officer.  If  he  did  in  fact  and  as  presiding 
officer  de  facto  hold  said  election,  this  court 
would  not  disturb  tbe  result  of  said  election 
on  this  account  "An  officer  de  facto  Is  one 
who  comes  Into  office  by  color  of  a  legal  ap- 
pointment or  election.  His  acts  In  that  ca- 
pacity are  as  valid,  so  far  as  the  public  Is 
concerned,  as  tbe  acts  of  an  officer  de  Jure. 
His  acts  in  that  capacity  cannot  be  Inquired 
Into  collaterally."  See  McCrary,  Elect  |  210. 
Even  if  Alvln  Moore  had  not  acted  as  pre- 
siding officer  or  manager  of  said  election, 
the  citizens  voting  there  unquestionably  bad 
the  authority  to  select  a  presiding  officer  to 
conduct  said  election.  And,  In  this  connec- 
tion, It  may  be  noted  that  there  Is  no  evi- 
dence in  this  record  that  any  of  the  citizens 
wbo  were  entitled  to  rote  at  said  election 
were  in  any  manner  debarred  that  privilege; 
nor  is  there  any  contention  that  any  of  the 
voters  were  deprived  of  their  right  to  vote 
by  reason  of  tbe  failure  of  the  commission- 
ers' court  to  designate  a  particular  house  In 
Oakwood  at  which  sucb  election  should  be 
carried  on,  and  at  which  particular  place  tbe 
ballots  should  be  deposited.  "If  the  votes 
of  the  citizens  are  freely  and  fairly  depos- 
ited at  the  time  and  place  designated  by  law, 
tbe  intent  and  design  of  the  election  are  ac- 
complished." Id.  In  Ex  parte  Segars,  82 
Tex.  Cr.  R.  553,  25  S.  W.  28,  tbis  court  held 
that  where  a  particular  house  had  been  des- 
ignated in  which  to  hold  an  election,  and 
the  voters  themselves  changed  tbe  place  to  a 
different  house,  and  there  held  it  and  none 
of  the  voters  were  thereby  deprived  of  the 
right  to  vote.  It  would  not  invalidate  said 
election. 

It  is  also  contended  that,  because  of  the 
pendency  of  the  Injunction  suit,  the  arrest 
of  the  defendant  for  an  alleged  violation  of 
the  local  option  law  would  be  unwarranted. 
As  Stated  before,  the  injunction  suit  Is  shown 
to  have  been  dismissed  from  the  docket  for 
want  of  Jurisdiction  of  tbe  court  to  entertain 
said  suit,  and  tbe  result  of  said  election  was 
thereafter  published,  as  required  by  tbe  stat- 
ute, and  tbe  arrest  of  tbe  relator  was  subse- 
quent to  said  publication.  We  do  not  be- 
lieve that  tbe  district  court  bad  any  Jurisdic- 
tion to  entertain  the  Injunction  proceeding. 
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See  McDaniel  T.  State,  22  Tex.  Cr.  E.  16,  21 
a  W.  684,  and  23  S.  W.  flS9.  The  law  pro- 
Tides,  in  regard  to  contesf?  for  local  (^tton 
«lectlooe,  that  they  ^all  be  can'led  on  8& 
Dear  as  possible  under  the  same  roles  as  In 
contests  for  election  of  officers.  The  stat- 
ute baring  pointed  out  this  rcinedr,  it  would 
atem  to  exclude  any  other  character  of  pro- 
•ceedlng.  But,  if  the  Injunction  could  be  re- 
aorted  to  at  all.  It  muat  be  as  ancillary  to 
the  main  proceeding.  This  was  not  the  case. 
This  would  be  the  attitude  if  tbe  arrest  bad 
Mcurred  pending  tbe  injunction  proceedlnij, 
but,*the  arrcBt  having  occurred  subsequent 
to  the  dismissal  of  tbe  iujuuction  salt,  tbe 
question  relied  upon  by  tbe  relator  does  not 
arise.  So  we  deem  It  unnecessary  to  dls- 
ouBS  the  questioQ  as  to  the  Insufflclency  of 
tbe  testimony  to  show  that  the  injunction 
wdt  had  been  dismissed,  because  the  court 
bad  no  Jurisdiction  to  entertain  said  Injunc- 
tion proceeding,  as  shown  in  this  record. 
We  are  of  opinion  that  tbe  designation  of 
Oakwood  as  tbe  place  of  holding  tbe  election 
waa  snfficioit.    The  Judgment  ia  alflnned. 


HOSa  T.  STATE. 
<Oonrt  of  OHmlnal  Appeals  of  Texas.    Msrcb  2, 
18DS.) 

CRINtHAL  LlW— APPSAL— RbBBARINO. 

A  motion  for  a  rehearing  on  appeal,  based 
on  the  fact  that  the  statement  of  facts  from 
tbe  court  below  was  not  considered,  will  not  be 
granted  when  there  is  nothing  to  indu-ntc  that 
there  was  any  statement  of  facts  approved  and 
filed  by  the  county  judere. 

On  motion  Cor  rehearing.  DMiled. 
For  former  op^on,  see  43  S.  W.  983. 

Bledsoe  St  Blpdsoe^  tor  appellant.  Uann 
Trice,  for  the  Stat& 

I>AVIDSON,  J.  At  a  former  day  of  this 
term,  tbe  Judgment  in  this  case  was  affirmed. 
Tbe  statement  of, facta  was  not  lncori>orated  In 
the  record.  Tbe  grounds  of  the  mullon  for  a 
new  trial  for  that  reason  were  not,  and  could 
not  be,  conaidered.  The  motion  for  rehearing 
is  based  upon  the  fact  that  said  statement  was 
not  awsldered,  and  asserts  as  a  fact  that  tbe 
county  Judge  appi'oved  a  statement  of  facts, 
and  had  It  filed  during  tbe  term  at  which  the 
cose  was  tried.  This  motion  Is  signed  by  the 
attorneys,-  but  there  Is  nothing  to  Indicate  to 
this  coiurt  that  said  statement  of  facts  was 
approved  and  Qted,  or  that  there  was  any  state- 
ment of  facts  prepared  In  the  case,  outside  of 
this  statement  of  the  motion.  This  motion  to 
not  sworn  to,  and  there  la  nothing  in  it,  by 
way  of  oertilicftte  or  affidavit  or  certifled  copies, 
that  there  Is  a  statement  of  facts  on  file  In  the 
trial  court,  approved  by  the  Judge.  As  the 
matter  Is  presented  to  iu  In  the  motion,  we 
cannot  consider  it 

It  is  also  contended  that  the  Judirntent  does 
not  show  that  a  plea  was  entered  by  the  de- 
fendant on  the  trial.   Tbe  Judgment  In  this 


reoord  dlvrovec  that  assertlojt  and  shows  that 
he  pleaded  not  guilty.  As  tbe  motion  Is  pre- 
sented to  tis,  it  cannot  be  gnnted,  and  Is  ae- 
oordlngly  OTmnled. 


KBAKLBX  T.  STATBL 
(Onirt  of  Oriminal  Appeals  of  Ttoxas.    BCardi  2, 
188a) 

On  motion  for  rehearb^.  Denied. 
For  former  opinion,  see  4S  S.  W.  900. 

Bledsoe  &  Bledsoe,  for  appellant  Uum 
Trice,  for  tbe  State. 

DAVIDSON,  7.  rTbfs  ea.v»  wu  afflmed 
at  a  former  day  of  tills  term,  and  now  cornea 
before  ns  on  motion  for  rehearing.  Tbe  rec- 
ord contains  no  statement  of  facta.  Appel- 
lant now  mores  for  a  rehearing,  and  asserts 
In  said  motion  that  there  was  a  statement  oX 
facts  approved  by  the  Judge,  and  filed  in  tbtt 
trial  court;  bnt  there  Is  no  other  erldence 
than  this  mere  statement  presented  for  onr 
consideration.  For  tiie  reasons  stated  In 
cause  No.  1,487.  Mora  t.  State  <on  rehearittg, 
Jnst  decided)  nbl  snpra,  tUs  moHon  cannot 
be  considered,  and  the  motion  is  oTerroled. 


Ex  parte  TAISUTT. 
(OoDrt:  of  GHsabial  Appeals  «f  Texas.   UuA  % 

18&8J 

Babbas  Cokpos— Appkaz. 
Where  a  party  resorts  to  the  writ  of  habeas 
oorpiM.  and  is  renmnded  to  custody,  he  mist  be 
^aced  in  C(»fiBenieBt  in  order  that  the  Jurisdie- 
tioB  of  the  appellate  oouM  may  attach  to  Us  ap- 
peal. 

Appeal  from  Grayson  countT  oomt;  J.  H. 
Wood,  Judge. 

J.  H.  Talbntt,  having  aoed  out  a  writ  of 
habeas  corpus,  was,  upon  tbe  bearing  thereof, 
remanded  to  custody,  from  wblcli  be  appeals. 
Dismissed. 

Hazlewood  &  Smith,  tar  appellant.  Mann 

Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  sued  ont  a  writ 
of  habeas  corpus  in  the  court  below,  and,  upon 
a  hearing  thereof,  was  remanded  to  custody, 
and  appeals. 

The  record  falls  to  show  afflnnatlvely  that  he 
Is  In  confinement  pending  said  appeal,  and  It 
Is  suggested  to  this  court  that  be  has  not  been 
in  conSnemeat  pending  said  appeal,  but  that 
when  tbe  appeal  was  talcen  he  deposited  a  snm 
of  money  with  the  clerk  in  Ilea  of  going  to  Jail. 
Where  a  party  resorts  to  the  writ-  of  habeas 
corpns,  and  is  remanded  to  custody,  upon  tbe 
hearing  he  must  be  placed  in  confinement  in 
order  for  the  jurisdiction  of  this  court  to  at- 
tach to  his  appeal.  He  cannot  enter  Into  a  re- 
cognizance or  deposit  a  sum  of  moaey  for  bis 
ai^arance  to  abide  tbe  Judgment  of  this  court. 
He  JDost  be  In  custody,  so  that  the  nutndate 
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of  tblB  oonrt  win  be  operatlTe  upon  fabn  when 
iSBoed.  See  Bk  parte  Erwin,  7  Tex.  App.  2SS; 
Ex  parte  Cole,  14  Tex.  App.  579.  The  wtit 
of  habeu  corpoe  caDnot  apidy  or  attach  or  lie 
'resorted  to  except  when  the  party  to  be  af- 
fected b7  It  la  in  Ulegal  reetialnt.  The  motion 
of  tbe  aaslstant  attorney  general  to  dlsmlas 
this  aiv>eal  la  snstaloed,  and  the  appeal  la  there- 
fore dlamlsaed. 


UOSS  T.  STATE. 
(Cbart  of  Orimlnal  Appeals  of  Texas.    Marcli  2, 
1888.) 

LigvoE  Laws— VHn^Tioir. 
YioIatioD  of  local  option  law  cannot  be  had 
ou  evidence  that  a  peraos  entered  and  took  from 
defendant's  store  a  bottle  of  liqnor,  without  his 
consent  and  wlthoat  his  knowledge  till  after* 
wards  Informed  thereof  by  snch  person,  who 
told  defendant  to  charge  it  to  his  account,  which 
was  not,  however,  done,  defendant,  on  the  oth- 
er  hand,  telling  him  that,  if  he  repeated  such 
act,  he  wonld  prosecute  him. 

Appeal  from  Johnson  county  court;  F.  B. 
Adams,  Judge. 

L.  D.  Moss  appeals  from  a  conviction.  Re- 
versed. 

Kearby,  Mnae  &  Oeland  and  Featberston 
A  Hall,  for  appellant  Mann  Trice,  tor  tbc 

State. 

DAVIDSON.  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  One  of  $26  and  20  days' 
confinement  In  the  county  Jail;  hence  this  ap- 
peal. 

The  information  charges  that  he  sold  the 
Intoxicating  llqaor  to  one  Arthur  McCoy. 
The  state  introdaced  McCoy,  who  testified,  In 
substance,  that,  without  the  knowledge  or 
consent  of  the  defendant  he  went  Into  the 
defendant's  place  of  business,  and  took  a  bot- 
tle of  Hughes'  ginger  and  pepsin;  that  he 
said  nothing  to  the  defendant  about  It  until 
two  or  three  days  afterwards,  when  he  in- 
formed the  defendant  of  the  fact  that  he  had 
taken  said  ginger  and  pepsin,  and  asked  the 
defendant  to  charge  It  upon  his  books  against 
blm.  The  defendant  did  not  so  charge  It, 
and  told  him.  If  he  repeated  such  an  act,  he 
would  prosecute  him  to  the  fullest  extent  of 
the  law  for  taking  his  property.  The  defend- 
ant Introduced  several  witnesses.  The  effect 
of  their  testimony  was  that  the  bottle  of  gin- 
ger and  pepsin  was  taken  in  the  absence  of 
the  defendant,  and  without  his  knowledge  or 
consent  It  Is  further  shown  that,  on  the 
night  of  the  alleged  transnction,  defendant 
was  out  In  front  of  his  storehouse  with  a 
lot  of  boys  and  friends  who  bad  congr^ated 
there.  It  being  Chrlstmns  time,  and  were  "Jol' 
llfying  with  fireworks,"  and,  while  defendant 
was  outdoors,  several  of  the  crowd  went  Into 
his  store,  and  took  about  fourteen  bottles  of 
this  ginger  and  pepsin  without  his  knowl- 
edge; that  he  did  not  discover  Its  loss  until 
nlraut  11  o'clock  that  night  and  Immediately 
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began  on  Inveatlgatlon.  He  followed  three  of 
the  yocmg  men  some  distance,  overtook  them, 
and  recovered  four  bottles  of  the  ginger  and 
pepsin  from  them,  and  returned  It  to  his  etore. 
They  having  dnmk  the  oth»  two  bottlea  (hav- 
ing takm  six  bottles  In  all),  he  did  not  recover 
them.  He  did  not  know  that  McCoy  took 
the  bottle,  as  aet  out  In  the  Information,  un- 
til two  or  three  days  afterwards,  and  only  ac- 
efdentally  heard  of  It  then.  If  It  be  conceded 
that  the  ^nger  and  p^ln  was  Intoxicating, 
It  Is  clear,  we  tiilnfc,  from  the  testimony  of 
both  the  state  and  the  defendant  that  appel- 
lant herein  did  not  sell  the  bottle  of  linger 
and  pepsin  to  McCoy.  In  this  respect  the 
state  failed  to  ^nake  out  Its  case.  The  Judg- 
ment Is  reversed,  and  the  cause  remanded. 


REED  T.  STATE. 
(Court  of  Oiminal  Appeals  of  Texas.    March  2. 
189a.) 

Criminal  Law  —  Appeal — New  Trial —  Nbwlt- 
dlscovekbd  evidenob— looal  option. 

1.  A  statement  of  facta  filed  more  than  a  ;ear 
after  the  adjournment  of  the  term  of  court  can- 
not be  considered. 

2.  Evidence  that  the  prosecuting  witness  bet 
a  suit  of  clothes  that  defendant  would  be  con- 
victed is  no  ground  for  a  new  trial 

Appeal  from  Johnson  county  court;  F.  E. 

Adams,  Judge. 

Joe  Reed  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Affirmed. 

John  D.  Plttes.  J.  E.  Clark,  and  W.  B. 
Featberston,  for  appellant.  Mann  Trice,  for 
the  State. 

DAVIDSON.  J.  Appellant  was  convicted 
of  violating  the  local  option  taw,  and  his 
punishment  assessed  at  a  fine  of  $25,  and  20 
days'  confinement  In  the  county  Jail,  and  ap- 
peals. 

I  The  statement  of  facte  cannot  be  conslder- 
1  ed,  because  not  filed  In  time.  Court  adjourn- 
I  ed  on  the  31st  day  of  October.  1806.  The 
i  statement  of  facte  was  filed  January  19, 
1888,— more  than  a  year  after  the  adjourn- 
ment of  the  term  of  court 

The  first  and  second  grounds  of  the  motion 
for  a  new  trial  relate  to  supposed  error  In  the 
charge  of  the  court  as  applied  to  the  facts 
of  the  case.  These  cannot  be  reviewed,  be- 
cause the  evidence  Is  not  before  us.  The 
third  ground  of  the  motion  alleges  that  the 
prosecuting  witness,  Haygood,  bet  one  Baton 
a  suit  of  clothes  that  defendant  would  be 
convicted  In  this  case.  This  la  not  allege<l 
to  be  newly  discovered,  and.  In  the  absence 
of  the  atetement  of  facta,  or  even  on  the 
face  of  this  Btetement  Itself,  supported  by 
Eaton's  affidavit  that  the  same  is  true,  we 
do  not  see  what  effect  It  could  have  had  up- 
on the  verdict  He  also  alleges  that  he  has 
discovered  evidence  to  the  effect  that  on  the 
25th  of  July  he  and  one  Holey  went  to  a 
two-horse  wagon,  about  300  yards  from  the 
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picnic  grroimds,  nod  Haley  bought  a  bottle 
of  whisky,  and  while  there  they  saw  the  de- 
fendant buy  three  pints  of  whisky,  for  which 
he  paid  $1.50.  He  also  flies  the  affidavit  of 
Beckuer  that  he  (wttness)  went  to  the  same 
wagon  with  Haley,  at  a  time  when  Haley 
bought  some  whisky,  and,  as  they  turned 
to  leave,  they  saw  the  defendant  buy  three 
pint  bottles  of  whisky,  for  which  be  paid 
|1,S0;  that  defendant,  In  eacb  instance  after 
buying  the  whisky,  left  the  wagon  and  went 
In  the  direction  of  the  picnic  grounds.  As 
before  stated,  in  the  absence  of  the  state- 
ment of  facts,  conceding  this  to  be  uewly- 
dlflcorered  testimony,  we  do  not  see  how  It 
would  have  been  beneficial  to  the  defend- 
ant. As  presented  to  na,  the  Judgment  rnnat 
be  affirmed;  and  It  Is  so  ordered. 


JOHNSON  V.  STATE. 
iponrt  of  Oimlnat  Appeals  of  Texas.   Msrch  2, 
1888.) 

lXToxiCATi!fe  LiQL-oRS— Illegal  Sals— Appeal— 
Btatbmbkt  op  Facts. 
t.  Hie  state  showed  that  a  sick  man  frave 
money  to  defendant,  who  went  away,  and  re- 
turned with  some  whisky.  Defendant  testified 
that  he  Imuf^ht  the  whisky  at  a  restaurant,  and 
his  partner  testified  that  they  kept  no  whisky  in 
the  store.  Several  witnesxes  testified  as  to  de- 
fendant's good  character.  The  restaurant  keep- 
ers, who  were  state  witnesses,  refused  to  state 
whether  they  had  sold  the  whisky.  Bdd  insuf- 
ficient  to  prove  a  sale  by  defendant. 

2.  A  oonviction  for  violating  the  local  option 
law  cannot  be  sastained  when  the  statement  of 
facts  does  not  show  that  local  option  was  in 
force. 

3.  An  omission  in  a  statement  of  facts,  made 
hy  agreement  to  contain  alt  the  facts  proved, 
cannot  be  cured  by  a  statement  in  the  court's 
charge  that  the  omitted  fact  was  admitted  on 
the  trial. 

Appeal  from  Young  coanty  court;  O.  B. 
Finley,  Judjj^e. 

Bi  W.  Johnson  was  convicted  of  vlolatlug 
the  local  optl(Hi  law,  and  he  appeals.  Re- 
versed. 

I*.  A.  Martin,  for  appellant.  Mann  Trice, 
for  the  State. 

DAVIDSON,  J.  Appellant  waa  charged 
by  complaint  and  information  In  the  county 
court  with  violating  the  local  option  law. 
He  was  convicted,  and  his  punishment  as- 
sessed at  a  fine  of  960  and  20  days'  confine- 
ment In  the  county  Jail,  and  he  proaecntes 
this  fti^eal. 

The  complaint  was  made  by  one  Taylor. 
The  evidence  for  the  state  discloses  that  one 
Henegar  gave  the  defendant  20  cents,  tell- 
ing him  at  the  time  that  be  was  sick,  and 
asked  him  If  he  could  get  him  something; 
defendant  took  the  money,  went  off,  and  In 
about  a  half  hour  returned,  and  handed  Hen- 
egar a'  half  pint  of  what  Henegar  states  was 
rye  whisky;  that,  when  defendant  received 
the  money  from  witness,  he  went  off.  down 
the  street,  in  the  direction  of  Treue's  res- 


taurant, and  returned  from  the  same  direc- 
tion. The  defendant  was  keeping  a  feetl 
store,  next  door  to  Henegnr's  blacksmith 
shop,  the  blackamltb  staop  being  situated  be- 
tween the  feed  store  and  tbe  restatmmt. 
The  defendant  stated  to  Henegar  at  the  time 
he  received  the  money  that  he  thought  be 
could  get  him  what  he  desired;  that  he  had 
previously  purchased  some  whisky  for  the 
witness.  The  defendant  testified  that  he  re- 
ceived the  money  from  Henegar,  went  to 
Treue's  restaurant,  bought  the  whisky, 
brought  It  back,  and  gave  it  to  Henegar,  and 
that  he  took  a  drink  from  the  bottle.  He 
says  that  he  never  sold  a  drop  of  whidcy  In 
the  state  of  Texas,  and  was  never  engaged 
In  the  liquor  business,  either  directly  or  in- 
directly; that  he  was  engaged  Id  mnning  a 
feed  store,  selling  com,  hay,  etc.,  and  that 
Squire  Starret  waa  his  partner  In  business: 
that,  at  the  time  he  purchased  the  Uqnor  for 
Henegar,  he  was  passing  Henegar's  shop, 
and  he  called  him.  He  aatd  that  be  wanted 
a  tonic  of  some  kind,  and  asked  defendant 
to  procure  it  for  him.  He  told  Henegar  he 
thought  he  could  do  so,  took  the  money, 
went  to  Treue's  restaurant,  and  called  for 
a  tonic  or  something  of  that  kind.  He  re- 
ceived a  bottle,  left  the  money,  and  retumetl 
to  Henegar  with  the  bottle.  There  were  sev- 
eral parties  present  at  the  time  of  the  pur- 
chase. Starret  testified  that  he  was  Justice 
of  the  peace  and  mayor  of  tiie  town  of  Gra- 
ham, and  was  in  the  feed  business  as  a  part- 
ner of  the  def«idant;  that  they  did  not  keep 
liquor  about  their  place  of  business;  and 
that  he  nevw  saw  any  liquor  there  but  once, 
and  that  was  a  little  in  a  half  pint  bottle. 
This  witness,  one  Graham,  and  two  d^uty 
sherim  testify  to  the  good  character  of  tbe 
defendant  as  a  law-abiding  citizen,  and  his 
good  reputation.  Treue  and  Harris,  who 
were  Interested  in  the  restaurant  btuiness 
where  tbe  llqu<v  was  purchased,  declined  to 
answer  whether  they  had  sold  the  whisky 
or  not.  They  were  state  wltaesses.  This  Is 
the  substance  of  the  testimony  introduced 
on  the  trial. 

Quite  a  number  of  qnesttons  are  suggest- 
ed by  bills  of  exception,  motion  for  new 
trial,  and  assignments  of  error.  As  we  un- 
derstand this  testimony,  the  state  has  failed 
to  prove  a  sale  by  tbe  defendant,  as  chained 
in  the  Infontiatlon.  Taylor,  the  complainant, 
was  not  placed  upon  the  stand  as  a  witness: 
and  the  defendant  testified  that  said  Taylor 
was  his  worst  enemy.  There  Is  another  fa- 
tal objection  to  this  conviction,  In  this:  The 
statement  of  facts  incorporated  in  the  rec- 
ord does  not  show  that  local  option  was  In 
force  at  tbe  place  where  the  whisky  was 
sold.  In  fact,  the  statement  of  facts  Is  silent 
upon  this  question.  Tbe  court  states  In  his 
charge  that  It  was  admitted  that  local  option 
waa  In  force,  but  the  agreement  at  the  end 
of  the  statement  of  facts  shoiivs  that  It  con- 
talus  all  tbe  facts  proved  upon  the  trial. 
Tbe  charge  cannot  be  looked  to  for  the  pur- 
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pow  of  aiding  a  atatement  ot  Xacta.  Tbe 
oth&t  qnestlona  raised  win  not  be  discussed, 
though  BODW  are  fatal  to  this  conviction. 
The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


LEE  V.  STATE. 
■(OduH  of  Ofmlaal  Appeals  of  Texas.    March  2, 

1898.) 

Chimikil  Law— Vbkirb  Max— Challbnoc— Bill 
or  EzoBPTioNS— Appeal— Statembnt 
OP  Facts— Rbtibw. 

1.  In  a  criminal  case,  where  a  veafre  man  was 
fhallen^ed  bv  defendant  for  cause,  and  the  chal- 
lenge overruled,  and  the  bill  of  exceptions  does 
not  show  that  he  served  on  the  jury,  the  matter 
cannot  be  reviewed  on  appeal. 

2.  Where  a  venire  man  was  challenged  for 
■caase  bv  defendant,  and,  on  tbe  cballeoge  being 
overruled,  was  challenged  peremptorily,  if  the 
bill  of  exceptions  failed  to  show  that  defendant 
■<>xhaaated  his  peremptorj  challenges,  the  matter 
is  not  reviewable  on  appeal. 

3.  Where  an  objection  to  a  question  waa  Im- 
properly Bustained,  iu  the  absence  of  a  state- 
ment of  factsi  the  appellate  court  cannot  deter- 
mine whether  appelant  was  injured  by  the  rul- 
ing. 

4.  The  action  of  the  tr^al  court  in  overruling 
defendant's  motion  for  a  new  trial  will  not  be 
reviewed  in  tbe  absence  of  a  atatement  of  facta. 

5.  Where,  in  an  appeal  from  a  conviction, 
there  is  no  atatement  of  facts,  the  court  will 
not  review  the  propriety  of  Bubmitting  special 
chargeB  requested  by  defendant. 

Appeal  from  district  court.  EUis  county;  J. 
T£.  Dlllaid.  Judge. 

Ehigene  Lee  was  convicted  of  murder  In  the 
flisrt  d^ree,  and  api>eBled.  Affirmed. 

Mann  Trice,  for  the  State. 

HURT,  P.  J.  Aroellant  WAB  convicted  of 
murder  In  the  first  decree,  and  his  punishment 
assessed  at  Imprisonment  In  the  penitentiary 
for  Vte;  hence  this  appeaL 

There  Is  no  statement  oi  tbe  facts  cntalned 
Id  the  record.  Knlfl^t,  a  venire  man.  was 
challenged  tat  cause.  The  bill  of  exceptions 
reserved  to  the  overruling  of  the  challenge  does 
not  show  that  Knight  served  on  the  Jury;  nnd, 
though  the  challenge  may  have  been  well  tak- 
■en,  unless  the  Juror  sits  In  the  case,  appellant 
cannot  comjdaln,  eq>edal]y  In  the  absence  of 
a  showing  that  he  had  to  exhaust  a  peremptory 
challenge  to  prevent  said  Juror  sitting  In  the 
case,  and  that  be  exhausted  bis  pereiiQ>tory 
cbaltenges.  HlncUe  was  also  challenged  for 
cause.  This  Jnnnr  was  then  challenged  per- 
emptorily, and  did  not  sU  In  the  case.  The 
bill  falls  to  state  that  the  appellant  exhausted 
his  peremptory  challenges.  We  are  not  pass- 
ing upon  the  questlm  as  to  whether  It  would 
be  reversible  error  to  Improperly  overrule  a 
challenge  for  cause  In  a  case  In  which  the  pet- 
empbH7  challenges  were  afterwards  exbaust- 
-ed,  thoufl^  the  Juror  did  not  sit  In  the  case. 
This  Question  Is  not  befoEO  us. 

It  appears  from  a  bill  of  exceptions  that  Hel- 
en field  was  Introduced  snd  testlfted  to  some 
facts  for  tbe  state  criminative  In  their  char- 
acter.  Upon  cross-examination  couusel  tat  ap- 


pellant asked  this  witness  If  she  was  not  a  com- 
mon prostitute.  The  witness  refused  to  an- 
swer, and  the  state  objected  to  the  witness  an- 
swering the  Question.  The  court  sustained  the 
objection,  and  ^tpellant  excited.  We  sie  of 
opinion  that  the  witness  should  have  been  re- 
quired to  answer  the  question.  See  McCray  v. 
State  (decided  at  the  present  term)  44  S.  W. 
170;  Bice,  Ev.  }  238,  and  authorities  there 
cited.  Concede  that  this  was  a  proper  ques- 
tion, and  should  bave  been  answered;  hi  the 
abeenoB  of  a  statement  of  facts  we  cannot  de- 
termine whether  the  appellant  was  Injured  by 
the  ruling  df  the  court  The  facts  sworn  to  by 
this  witness  may  have  been  establlshd  by  the 
testimony  of  a  number  of  witnesses,  and  thus 
placed  beyond  question.  All  of  the  facts 
Bwom  to  by  this  witness  set  forth  In  the  bill 
are  as  fbllows:  That  she  had  conversations 
and  talks  with  the  defendant,  dated  back  about 
six  months,  at  Waxabadile,  and  that  be  admit- 
ted to  her  bl8  Intention  and  purpose  to  prepare 
for  his  wife  a  certain  polsnious  prescription. 
These  fncts  may  bave  beoi  estahllsbed  so 
completely  and  conclusively  as  to  render  tbe 
action  of  the  court  in  permitting  the  question 
to  be  answraed  perfectly  harmless.  -The  In- 
dictment all^^ea  that  the  homicide  was  com- 
mitted shooting  with  a  pistol.— not  by  poi- 
son. 

In  the  motion  for  a  new  trial,  appellant  com- 
plains because  the  court  overruled  his  motion 
for  a  continuance.  We  cannot  pass  upon  the 
action  of  the  court  hi  regard  to  this  matter,  in 
the  absence  of  a  statement  of  tacts.  The  evi- 
dence of  the  absent  wltnesseo  may  not  have 
been  material,  and,  had  tbey  been  present  and 
testified.  In 'the  light  of  tbe  testimony  given 
on  the  trial,  the  Juty  might  not  have  regarded 
It  as  probably  true.  But  these  matters  are 
tested  1^  the  evidence^  and  the  statement  of 
facts  Is  not  in  the  record. 

This  trial  occurred  on  February  3, 1898,  since 
the  last  act  of  the  l^slature  In  reference  to 
the  reversal  of  Jnc^ents  because  of  defects 
In  the  charge  of  the  court.  We  cannot  pass 
upon  the  propriety  of  submitting  the  special 
charges  requested  1^  the  appellant.  In  the  ab- 
sence of  the  statement  of  facts.  This  court  la 
not  informed  as  to  whether  Helen  Reld  was  an 
accomplice  or  not.  We  have  found  no  reversi- 
ble error  in  this  Judgment,  and  it  Is  affirmed. 


YOUNO  V.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.    March  2, 
1888.) 

WlVySBSBS— lllPEUniMEXT— BURSLlRV  —  BrvHT— 
PrIKOIPALB— ACOOirPLIOSS— IltSTRDOTIOIIS. 

1.  A  State's  witneBs,  in  a  prosecution  for  bur- 
glary, having  testiiied  that,  some  time  before  de- 
fendant delivered  the  stolen  goods,  a  peddler  had 
offered  them  to  her,  an  affidavit  of  the  wHness 
impeaching  80(^  testimony,  and  stating  that  Bhe 
was  drunk  on  the  trial,  was  admissible,  where 
the  prosecution,  though  informed  that  the  wit- 
ness would  testify  adversely,  could  not  have 
foreseen  that  she  would  give  that  particular 
testimony. 
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2.  A  witness  testified  that  on  approaching  the 
burglarized  house  be  benrd  a  whistle,  which 
he  thought  came  from  defendant,  who  was 
standing  aear  by,  and  witness  tbougbt  he  saw 
another  peraon  in  the  bouse.  Bdd  to  warrant 
a  cbaive  on  principals. 

3.  Where  an  alleged  burglarious  entry  must 
hare  been  made  br  breaking  the  lockt  and  so 
opening  the  door,  there  was  no  error  in  failing 
to  define  the  force  required  to  constitute  an  en- 
try,  the  court  charging  that  it  must  be  by 
force. 

4.  In  a  proaecutign  for  burglary,  a  charge  on 
accomplice  testimony  was  properly  directed  to 
that  of  a  witness  to  whom  the  stolen  goods  bad 
been  delivered. 

Appeal  te>m  district  conrt,  Bralb  county; 
J.  S.  Straugtaan,  Judge. 

Frank  Young  was  convicted  of  burglary, 
and  he  appeals.  Affirmed. 

Martin  ft  George  and  Daniel  &  Keith,  for 
appellant   Mann  Trice,  for  the  State. 

HENDERSON,  3.  Appellant  was  conrlct- 
ed  of  burglary,  and  bis  punlahment  assessed 
at  four  years*  confinement  In  the  peniten- 
tiary; taetLoe  this  q>peal. 

Appellant  objected  to  the  Introduction  by 
the  state  of  the  affidavit  of  Gertie  Nichols; 
the  ground  of  bis  objection  being  that  Gtertie 
Nichols  had  been  Introduced  by  the  state, 
and  that  It  was  not  competent  for  the  state 
to  contradict  its  own  witness,  there  being  no 
surprise  to  the  state  by  her  testimony.  The 
court,  in  explanation  of  his  bill,  states  that 
the  district  attorney  was  surprised.  He 
states  that  the  defendant's  counsd  had,  previ- 
ous to  the  state  placing  said  witness  on  the 
stand,  told  the  district  attorney  that  she  would 
testify  adversely  to  the  state.  The  court, 
however,  says  that  the  district  attorney  could 
not  reasonably  have  foreseen  or  suspected 
that  the  witness  would  have  given  this  par- 
ticular testimony,  and  was  surprised  wbcn 
she  gave  tt  Becuiring  to  her  testimony,  it 
appears  that  she  gave  In  some  testimony  In 
favor  of  the  state,  but,  before  the  conclusion 
of  her  testimony,  she  testified  to  certain  facts 
adversely  to  the  state.  For  Instance,  she 
testified,  as  to  the  goods  found  In  her  posses- 
sion, that,  at  the  time  appellant  gave  the 
goods  to  her,  there  was  another  party  pres- 
tmt,  whom  she  described  as  a  peddler;  that 
about  a  month  before  aroellant  delivered  the 
goods  to  ber  this  peddler  tried  to  pawn  them 
to  ber.  In  contradiction  of  this  testimony,  It 
was  shown  by  the  a^avlt  of  said  witness, 
taken  by  the  county  attorney,  that  nothing 
was  said  In  said  affidavit  about  a  peddler 
trying  to  pawn  some  goods  to  her,  nor  did 
she  say  anything  about  that  matter  before 
the  grand  Jury;  that  he  had  talked  with  her 
about  the  case,  and  reduced  her  statement 
to  wrttlne  as  she  had  made  It;  that  she  was 
perfectly  sober  at  the  time.  On  the  trial  <>f 
this  case  she  dalmcd  that  she  was  drunk 
when  she  made  the  statement.  We  think 
the  testimony  was  competent  under  the  cir- 
cumstances as  explained  by  the  court,  as  go- 
ing to  her  Impeachment  and  the  court  by  Its 


charge  limiced  this  testimony  to  that  par- 
pose  alone. 

We  think  the  cbarsa  of  the  court  on  prin- 
c^Is  was  responsive  to  a  tibaaa  of  the  case 
made  by  the  testimony.  One  witness  testi- 
fied to  a  circumstance  toidlng  to  show  that 
another  person  was  Implicated  with  appd' 
lant  In  the  burglai^;  that  appelant  stood 
watch  at  a  convenient  distance^  while  the 
hotise  was  entered  by  another.  He  testified 
that  when  be  approached  near  the  vidnlty 
of  the  burglarized  bouse,  some  80  or  40  feei 
from  1^  he  heard  a  whistle  bdow.  He  look- 
ed, and  thought  It  was  the  dtfendant  About 
the  time  be  looked  across  the  street  where 
the  burglarised  hoiue  was  situated,  and 
thought  be  saw  some  person  In  there.  TU« 
testimony,  am  stated  above,  tends  to  show 
that  appellant  was  keeping  watch  while  an- 
other person  enta«d  the  house. 

Appelant  also  objects  to  the  Charge  of  the 
court  because  the  Jury  were  instructed,  in 
the  language  of  the  statute  as  to  the  mean- 
ing of  the  term  "entry" ;  and  he  Insists  that 
the  court  not  having  defined  the  <diaractcr 
of  force  necessary  to  constitute  burglary,  this 
diarge  was  calculated  to  mislead  and  con- 
fuse the  Jury,  and  caused  them  to  believe  that 
the  burglary  could  be  committed  by  simply 
entering  the  house,  vrlthout  breaking  or  us- 
ing force.  The  court  Instructed  the  Jury  that 
the  entry  must  be  by  force,  although  the 
force  required  was  not  defined.  Now,  If 
there  was  any  question  from  the  testimony 
or  the  want  of  testimony  as  to  the  fordUe 
entry  of  the  house,  then  mtpeUant  might 
have  some  ground  of  oomidaint;  but  the  evi- 
dence leaves  no  question  on  that  Issue."  The 
proof  shows,  without  controversy,  that  oU 
the  doors  and  windows  of  the  storehouse 
from  which  the  goods  were  taken  on  tbp 
night  of  the  alleged  bur^aty  wow  fastened, 
the  front  door  b^ng  locked.  The  entry  was 
evidently  made  through  the  front  door,  the 
lock  of  which  was  found  to  have  been  brok- 
en. The  owner  was  unable  to  get  in  the 
storehouse,  and.  on  forcing  the  door  open.  It 
was  at  once  discovered  that  a  lot  of  goods 
had  been  taken.  Hbe  defendant  was  shown 
to  have  left  Stephenville  the  next  day.  He 
was  followed  to  Dublin,  some  16  miles  dis- 
tant, and  arrested.  At  the  time  of  the  arrest 
defendant  had  on  a  negligee  shirt  which  had 
been  stolen  In  the  burglary,  and  also  a  pair 
of  shoes  taken  from  the  stor^use:  These 
articles  were  Identified  by  the  owner.  So. 
whoever  entered  the  storehouse  entered  it  by 
breaking  the  lock  of  the  front  door,  and  so- 
opening  it.  Of  this  there  la  no  question. 
The  omission  of  the  court  to  further  deflnt^ 
"force"  than  was  done  in  his  charge  was  not 
error. 

There  was  no  error  in  the  charge  of  the 
court  on  accomplice  testimony,  and  It  w.is 
properly  directed  to  the  testimony  of  the  wit- 
ness Oertle  Nichols.  The  court  properly  in- 
structed the  Jury  wltii  reference  to  the  ar- 
ticles or  goods  shown  to  have  beea  taken 
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from  the  atoreliouse.  It  was  not  a  chnrge 
on  the  weight  of  the  testimony.  The  Jury 
were  told  that  If  the  appellant  acquired  them, 
as  soma  of  the  testimony  introduced  by  him 
tended  to  show,  by  some  other  mode  than 
by  a  burglarious  entry  of  the  house,  to  acquit 
blm.  Hiere  was  no  charge  authorizing  the 
Jury  to  convict  appellant  on  this  character 
of  testimony.  The  court  gave  a  full  charge 
on  circumstantial  evidence.  The  Judgment 
Is  affirmed. 


THOMSON  T.  STATE. 
(Cburt  of  Oriminal  Appeala  of  Texas.    March  2, 

189S.) 

Juki— Sn  m  «  o  xi  no— Sblectios— Tbbft— E  vt- 
DBNce — Rbuakks  op  Codnsbl. 

1.  When  a  jury  has  not  been  drawn  for  the 
term,  it  ia  competent  for  the  court  to  order  the 
aberlff  to  summon  a  jury  for  the  week. 

2.  It  is  not  error,  after  certain  jurors  sum- 
moned for  the  week  have  disqualified  them- 
selves,  to  require  defendant  in  a  criminal  case 
to  pelect  a  jury  from  those  remainiuK. 

3.  In  a  prosecution  for  the  theft  of  horse  col- 
lars, collar  pads,  and  bridles,  the  admission  of 
evidence  that  many  articles,  including  other 
horse  collars  and  bndles,  wne  found  in  defend- 
ant's room,  which  were  not  claimed  to  have 
been  stolen,  Is  harmless  error,  where  the  court 
charged  the  jury  not  to  consider  any  evidence 
regarding  said  articles  for  a,nj  purpose. 

4.  The  state  has  a  right  to  comment  on  the 
Buspicioua  actions  and  conduct  of  the  defendant 
before  the  jury  and  during  his  trial. 

Appeal  from  T^lor  county  court;  D.  O. 
Hill,  Judge. 

W.  E.  Thomson  was  convicted  of  theft, 
and  he  appeals.  Affirmed. 

Wm.  H.  Lockett,  for  appellant  Mann 
Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  certain  gear,  to  wit,  two 
horse  collars,  two  collar  pads,  and  two 
bridles.  His  punishment  was  assessed  at  a 
fine  of  and  20  days*  Imprisonment  In 
the  county  Jail,  and  be  appeals. 

There  was  no  error  In  the  action  of  the 
court  with  regard  to  the  Jury.  No  jury  hav- 
ing been  drawn  for  the  term,  It  was  perfect- 
ly competent  for  the  court  to  order  the  sher- 
iff to  summon  a  Jury  for  the  week.  Nor  was 
there  any  error,  after  certain  of  the  Jurors 
had  dlsquallOed  themselves,  for  the  court  to 
require  appellant  to  select  a  Jury  from  those 
remaining.  We  fall  to  see  how  the  fact  that 
the  state  may  have  shown  that,  In  the  rdom 
at  appellant's  house  where  the  gear  was 
found,  eight  sacks  of  corn,  a  lot  of  cotton 
seed,  buggy  harness,  other  horse  collars, 
and  bridles  were  found.  There  was  no  tes- 
tluiony  tending  to  sfaow  that  any  of  these 
articles  had  been  stolen.  While  it  may  not 
have  been  strictly  relevant,  we  fall  to  see 
how  It  could  have  proved  Injurious  to  the  np- 
pcllant.  Besides,  the  court  Instructed  the 
Jury,  at  the  Instance  of  the  defendant,  not 
to  consider  any  evldeuce  regarding  said  ar- 
ticles for  any  purpose. 


As  shown  by  the  bill  of  exceptions,  the 
argum«it  of  the  county  attorney  In  dlscnss- 
Ing  the  evidence  of  the  vrlfe  was  not  unau- 
thorized; and  the  fact  that  he  may  have 
called  the  attention  of  the  Jury  to  the  con- 
duct bf  appellant  while  idie  was  giving  In 
her  testimony  was  not  improper,  provided 
appellant  had  acted  In  a  suspicions  manner. 
His  conduct  was  before  the  Jury,  and  sub- 
ject to  their  observation;  and  we  do  not  see 
any  harm  that  could  ensue  from  the  argu- 
ment of  the  county  attorney  in  merely  call- 
ing attention  to  any  auspldous  acts  or  con- 
duct of  appellant  during  the  trial.  It  also 
appears  In  that  connection  that  the  court  In- 
structed the  district  attorney  to  confine  his 
argument  to  the  record. 

The  action  of  the  Judge  In  going  to  the 
Jury  room  Is  explained  In  the  bill  of  excep- 
tions. It  was  entirely  proper.  There  ^as 
nothing  wrong  In  this. 

Appellant  objects  because  the  court  gave 
a  charge  on  recent  possession  of  stolen  pnqi- 
erty.  While  the  court  need  not  have  given 
this  charge,  yet  a  charge  on  recMit  posses- 
sion, under  the  proof  In  this  case,  could  very 
vreU  have  been  given.  The  bill  of  excep- 
tions does  not  complain  of  anytiilng  wrong 
In  the  charge  Itself,  but  merely  that  such  a 
charge  ought  not  to  have  been  given.  The 
evidence  In  this  case  fnlly  supporte  the  ver- 
dict, and  the  Judgment  Is  affirmed. 


SPRAOUE  V.  STATE. 
(Court  of  Oriminal  Appeals  of  Texas.    March  2, 
1888.) 

DiSOBDERLV  HOUBS  — iNVOIUIMIOir  — BVIOBHCB— 
APPBAI^PBSflDMPriONS. 

1.  Where  the  bill  of  exceptions  falls  to  show 
that  a  jury  of  talesmen  had  been  summoned  by 
the  sheriff  when  the  regular  jury  drawn  by  thf 
jury  commissioners  were  In  attendance,  it  will 
be  presumed  on  appeal  that  the  impanelment 
^as  lawful. 

2.  An  information  for  keeping  a  disorderly 
house  need  not  name  the  house  nor  the  lot  on 
which  it  ia  situated. 

5.  Evidence  of  the  general  reputation  of  the 
house  and  its  inmates  is  admissible  in  a  prosecu- 
tion for  keeping  a  disorderly  house. 

4.  In  a  prosecution  for  keeping  a  disorderly 
house,  it  Is  not  error  to  permit  testimony  of  its 
reputation  for  two  or  three  years  previous  tn 
the  alleged  ofFense,  where  defendant  was  thr> 
owner  during  all  that  time. 

Appeal  from  Taylor  county  court;  D.  G. 
HiU,  Judge. 

H.  A.  Sprague,  alias  H.  J.  Vance,  was  con- 
victed of  keeping  a  disorderly  house,  and  she 
appeals.  Affirmed. 

Wm.  H.  Lockett,  for  appellant  Mann 
Trice,  for  the  Stete. 

HENDEUSUN,  J.  Appellant  was  convict- 
ed of  keeping  a  disorderly  house,  and  her 
punishment  assessed  at  a  fine  of  $200,  and  she 
appeals. 

The  first  bill  of  exceptions  reserved  by  the 
appellant,  to  the  impaneling  of  th&.Jury.  is  not 
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well  taken.  The  Judge  of  the  county  court 
!■  autborlzed,  where  a  Jury  has  not  been 
drawn  at  a  prerious  term  by  the  Jury  commis- 
Blonen,  to  order  the  sheriff  to  summon  Ju- 
rors, who  can  be  Impaneled,  and  wlU  consti- 
tute a  l^;al  Jury;  and,  In  the  absence  of  a 
showing  in  the  bill  tbat  tbe  jury  were  not  sum- 
moned under  such  conditions,  we  will  pre- 
sume that  it  was.  If  a  jury  of  talesmen  had 
been  summoned  when  the  rc^lar  jary  were 
in  attraidance  who  had  been  drawn  by  the 
Jary  commission^  there  would  have  been 
error  on  the  part  of  the  court;  but  a  bill  of 
exceptions  should  show  that  this  was  the  con- 
dition under  which  the  Juiy  was  impaneled; 
otherwise,  as  before  stated,  we  will  presnme 
that  the  impanelment  was  in  accord  with  the 
law  on  the  subject. 

A  motion  to  quash  the  Information  was 
made,  on  the  ground  that  the  same  did  nbt 
name  the  bouse  nor  the  lot  upon  which  it 
was  attnated.  No  specific  descriptl<m  of  the 
home  Is  required.  See  Lowe  t.  State,  4  Tex. 
ARp.  34. 

The  court  acted  properly  in  admitting  In  ev- 
idence tlie  certified  copy  of  the  deed.  It  bad 
been  filed  three  days  before  the  trial,  and  the 
affidavit  had  been  made  that  the  original 
could  not  be  produced.  If  tbe  aniellant  had 
the  orUclnal  this  was  sufficient  notice  to  pro- 
duce the  same.  See  Sayles'  Rev.  Civ.  St.  art. 
2257. 

It  was  entirely  competent  t<x  tbe  court  to 
*  .idmit  evidence  both  of  the  general  reputa- 
tion of  the  house  and  its  inmates.  See  Gold- 
en v.  State,  34  Tex.  Or.  B.  143,  28  S.  W.  779; 
MorrlB  V.  State,  38  Tex.  603;  Sylvester  v. 
State,  42  Tex.  ^6.  lliere  was  no  error  In 
the  court  permitting  testimony  to  be  Intro- 
duce as  to  the  reputation  of  the  bouse  for 
two  or  three  years  previous  to  the  alleged  of- 
fense. The  proof  showed  that  tlie  appellant 
was  the  owner  ot  the  house  dnrlng  all  that 
time. 

Appellant  excepted  to  the  charge  of  the 
court  because  It  did  not  fully  define  what  was 
meant  by  a  disorderly  house.  We  think  tbe 
definition  given  on  this  subject  Is  ample.  Nor 
was  It  necessary  for  tbe  court  to  have  further 
defined  a  common  prostitute  than  was  done 
in  the  charge.  Nor  did  the  court  cmnmlt  any 
error  In  Instructing  the  Jniy  that  tiiey  could 
convict  defendant  if  tbe  ofteiue  was  commit- 
ted within  two  years  prior  to  June  2,  1807. 
We  find  no  errors  In  the  record,  and  the  Judg- 
ment Is  affirmed. 


HALL  T.  STATE. 

(Court  of  CMminal  Appeals  of  Texas.    March  2, 
189&) 

Cbiici!;al  Law— Appsalb— Rbcogxiukob. 

A  recognizaQce  on  appeal,  reciting  that  de- 
fendant was  "charged  with  an  agRravated  as- 
sault, and  convicted  of  said  offense,"  is  Insuf- 
ficient, where  defendant  was  convicted  of  a 
simple  assault. 


Appeal  from  Wilbarger  county  court: 
James  R.  Tolbert,  Judge. 

O.  L.  Hail  was  convicted  of  assault,  and 
appeals.  Dismissed. 

Mann  Trice»  for  the  Stute. 

HURT,  P.  J.  Appellant  was  charged  with 
an  aggravated  assault,  and  convicted  of  a 
simple  assault  The  recognizance  recites 
tbat  he  Is  dbarged  with  an  aggravated  as- 
saolt.  and  convicted  of  said  ofltenae.  This 
is  not  anfflcient.  The  recognizance  must  re- 
cite the  ofTmae  of  which  the  appellant  was 
convicted.  It  la  noted  here  tbat  the  recog- 
nizance In  this  case  was  entered  into  beifore 
the  recent  act  of  the  legislature  went  Into 
effect,  and  was  drawn  under  the  statute  then 
in  force.  Because  the  recognizance  la  In- 
sufficient, tbe  appeal  is  dismissed. 


COX  T.  STATE 
(Court  of  OriminflJ  Appeals  of  Texas.    March  2. 
1898.) 

Criminal  Law— Appeal— Rbcoonizaxcb. 
A  recognizance  on  appeal,  which  rentes  the 
□ante  of  no  person  charged  with  the  alleged  of- 
fense, is  fatally  defective. 

Appeal  from  Nolan  county  court;  John  H. 
Cochran,  Judge, 
j  J.  C.  Cox  was  eonricted  of  causing  cattle 
to  be  herded  on  the  inclosed  land  of  another, 
without  tbe  consent  of  tbe  owner  of  such 
land,  and  appeals.  Dismissed. 

Maun  Trice,  for  the  State. 

HURT,  P.  J.   Appellant  was  convicted  of 
causing  cattle  to  be  herded  upon  tbe  land  of 
another,  without  tbe  consent  of  the  owner 
I  of  tbe  said  inclosed  land.    Motion  Is  made 
I  by  the  assistant  attorney  general  to  dismiss 
^  the  appeal  on  account  of  a  defective  recogni- 
I  zance.    That  portion  of  the  recognizance  al- 
luded to  in  the  motion  to  dismiss  reads  aa 

.  follows:    "Conditioned  that  the  said   . 

\  who  stands  charged  In  this  court  with  tbe 
I  offense  of  unlawfully  herding  cattle  upon 
I  the  inclosed  land  of' another,"  etc.    It  is 
j  contended  that,  Inasmuch  as  the  recogni- 
I  zance  recites  the  name  of  no  person  charged 
with  tbe  ofTense,  and  therefore  It  binds  no 
one  to  appear  before  the  court  to  abide  the 
Judgment  of  this  court.  It  is  fatally  detective. 
We  believe  tbe  contention  is  sound,  and  the 
motion  of  the  assistant  attorney  general  is 
■natalned,  and  the  appeal  dismissed. 


E^ES  V.  STATE, 
^nrt  of  Oriminal  Appeals  of  Texsa.    March  2. 

1898.) 

Criminal  Law— Assault— Etide sob. 
A  conviction  of  an  aggravated  assault  was 
fnlly  sustained,  where  It  appeared  that  defend- 
ant fired  a  pistol  at  the  prosecutor,  while  he  was 
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eDKftged  in  nailing  up  a  gate  to  a  field  belonging 
to  hm,  in  order  to  prevent  defendant  Irom  mak- 
ing nse  thereof. 

Appeal  from  Orajnou  county  court;  J.  H. 
Wood,  Judge. 

John  Efltea  was  convicted  of  an  a^arated 
auanlt,  and  appeals.  Affirmed. 

J.  P.  Cox  and  G.  P.  Webb,  for  appellant 
Mann  Trice,  for  the  State. 

HENDEHSON.  J.  Appellant  was  conrlct- 
ed  of  an  aggravated  assault,  and  his  punish- 
ment assessed  at  a  fine  of  $25;  hence  this 
appeal. 

The  evidence  on  the  part  of  the  state  tends 
to  show  that  the  prosecutor,  May,  owned  a 
farm  In  Grayson  county.  He  had  rented  the 
farm  for  the  year  1896  to  one  J.  R.  Carutb. 
Garuth  had  made  an  arrangement  allowing 
appellant  and  his  brother  Will,  who  were 
neighbors,  to  occupy  about  two  acres  for  a 
garden  patch  In  the  Inclosure  next  to  tbem. 
There  was  a  gate  near  this  point  He  had 
also  given  them  permission  to  turn  their 
horses  In  the  field.  Caruth  bad  abandoned 
the  premises;  that  Is,  had  moved  off  a  short 
time  before  the  difficulty  occurred.  Prose- 
cutor came  from  the  Indian  Territory  to  rent 
the  place  for  the  ensuing  year  to  another 
party.  He  stopped  at  the  house  of  one 
Townsend,  his  half-brother,  who  was  also  a 
neighbor,  on  Saturday  night;  and  on  Sun- 
day, the  day  the  difficulty  occurred,  he  and 
his  Iialf-brother,  Townsend,  went  over  to  the 
place  In  question,  passed  through  the  gate, 
found  the  horses  of  John  and  Will  EiStes  In 
the  field,  drove  them  out  and  fastened  the 
gate.  Presently  Will  Eatea  came  down 
through  the  field,  went  out  into  the  public 
road,  got  the  horses,  and  came  back  Into 
the  field,  going  towards  his  house.  Prose- 
cutor went  out  to  where  he  was  driving 
tbem  along,  and  told  him  he  did  not  want 
him  to  put  bis  horses  In  the  field  any  more, 
nnd  to  keep  them  out  of  the  place.  He  took 
the  horses  down  through  the  cornfield  and 
on  home.  Immediately  after  this  prose- 
cutor, in  company  with  George  Nelson  and 
M.  R.  Davis,  went  down  to  the  gate  to  nail 
it  up.  Townsend  went  along  at  the  same 
time,  by  another  route,  to  a  point  near  the 
gate,  carrying  two  shotguns.  While  the 
prosecutor,  with  Nelson  and  Davis,  were 
nailing  up  the  gate,  the  defendant  John 
Estes,  and  his  brother  Will,  came  from  their 
bouse,  and  stopped  about  15  steps  from  the 
prosecutor,  and  Will  Elstes  said.  "What  are 
you  nailing  up  our  gate  for?  Xall  up  your 
DWD  gate.  If  you  don't  stop  nailing  up  that 
gate,  yon  God  damn  old  son  of  a  bitch,  we 
will  kill  you."  John  Estes  also  addressed 
similar  remarks  to  the  prosecutor,  who  made 
no  reply,  but  continued  to  nail  up  the  gate. 
Appellant  pulled  a  pistol  from  his  pocket 
jind  fired  at  the  prosecutor  twice.  After  he 
bad  fired  the  second  sbot  Will  Estes  said, 
"Yonder  comes  Townsend  with  his  gun." 
The  defendant  then  fell  back,  and  fired  a 


shot  In  the  direction  of  Townsend,  and  both 
turned  and  ran  in  the  direction  of  their 
home.  About  this  time  Townsend  came 
with  two  guns.  He  fired  two  or  three  times 
In  the  direction  of  the  Estes  boys.  They 
hallooed  to  the  bouse  to  their  wives  to  bring 
tbem  melr  guns.  When  they  were  brought 
tbey  came  back  some  distance,  and  several 
shots  were  exchanged  between  Townsend 
and  the  Estes  boys.  Townsend  was  shot 
with  small  shot  It  also  appeared  that  the 
defendant  was  slightly  wounded.  The  prose- 
cutor testified  that  he  never  gave  his  consent 
to  the  Estes  boys  to  use  his  pasture,  and 
that  he  fastened  It  up  because  he  did  not 
want  their  horses  In  his  field. 

The  proof  on  the  part  of  the  defendant 
tended  to  show  that  tbey  had  the  consent 
of  Caruth,  and  also  of  the  prosecutor,  to 
turn  their  horses  into  the  field;  that  there 
was  some  misunderstanding  about  the  mat- 
ter at  first  but  tbey  saw  the  prosecutor,  and 
he  told  tbem  that  if  they  did  not  feed  the 
horses  Johnson  grass,  and  would  not  let 
them  in  the  field  when  muddy,  that  they 
could  turn  them  in.  There  was  also  some 
proof  tending  to  sUbw  that  prosecutor  was 
instigated  by  Townsend.  who  had  some  mal- 
ice towards  the  defendant,  in  nailing  up  the 
gate,  and  that  this  was  for  the  purpose  of 
cutting  off  appellant's  means  of  Ingress  and 
egress  to  the  place  he  had  rented.  The  tes- 
timony of  the  appellant  tended  to  show  that 
on  the  Sunday  evening  In  question,  when 
prosecutor  turned  the  horses  out,  Will  Estes 
went  and  got  them,  and  took  them  back  Into 
the  field,  and  that  this  was  the  only  way  of 
getting  tbem  home.  May  came  out  to  where 
he  was  taking  them  through  the  gate,  and 
told  him  to  get  out  of  his  field;  that  if  he 
put  his  foot  in  his  field  agaiu,  be  would 
kill  him;  that  he  did  not  want  tbem  to  pas- 
ture their  horses  on  his  place  any  more,  nor 
to  pass  through  his  place  any  more;  that 
he  took  the  horses  on  back  to  the  house 
through  the  gate  at  the  northeast  corner  of 
the  field,  this  being  the  gate  between  the 
garden  and  the  field;  that  be  had  four 
horses,  and  could  not  put  up  the  gate  easily; 
that  when  be  took  the  horses  In.  he  and  his 
brother  John,  appellant,  started  back  to  put 
up  the  gate,  and  when  they  got  to  the  g.arden 
they  saw  May,  Davis,  and  Nelson  nailing  up 
the  gate;  that  they  did  not  see  Townsend 
then;  that,  when  they  got  within  15  or  1^0 
steps  of  the  gate,  appellant  told  tbem  to  stup 
nailing  up  his  gate;  and  Will  Estes  sniil, 
"You  God  damn  old  gray-beaded  son  of  a 
bitch.  If  you  don't  stop  nailing  up  our  gate 
we  will  kill  you,"  and  May  continued  to 
nail  up  the  gate.  Appellant  pulled  a  pistol 
from  his  pocket  At  that  time  Townsend 
was  coming  across  the  field,  and  Will  Estes 
said  to  his  brother,  "Ix>ok,  yonder  comes 
Townsend  with  two  shotguns,"  and  tbey 
turned  to  run  back  and  get  their  guns,  and 
called  to  their  wives  to  bring  tbem.  Will 
Estes  said  that  he  did  not  know  which  way 
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bis  brother  fired;  tbat  be  fired  his  pistol 
twice,  and  then  turned  and  ran;  tbat  from 
bis  position  he  believed  he  fired  towards 
TowDsend;  tbat  Townsend  fired  a  shotgun 
three  times  at  them;  that  one  shot  struck 
his  brother  in  the  leg,  making  a  slight  fiesh 
wound;  tbat  tbelr  wives  brought  th^  their 
guns,  and  they  returned,  and  exchanged  sev- 
eral shots  with  Townsend;  tliat  appellant 
nerer  fired  his  pistol  until  after  Will  Estcs 
told  him.  "Yonder  comes  Townsend  with 
two  guns."  John  Estes  further  states  tbat 
on  Saturday  before  the  Sunday  when  the 
shooting  took  place  be  saw  Mr.  May,  prose- 
cutor, and  he  said  be  was  anxious  to  close 
up  all  passways  over  his  place;  that  he  had 
rented  the  place  this  year  to  Townsend;  and 
tbat  he  told  May  tbat  be  bad  no  way  to  get 
out.  May  replied  that  be  did  not  desire  to 
fasten  them  up  unless  It  was  necessary. 
The  next  morning  he  found  the  gate  at  the 
northwest  corner  of  the  place  wired  up  with 
barbed  wire.  He  also  narrates  in  connection 
with  the  shooting,  In  addition  to  what  his 
brother  Will  testified,  that  after  they  cursed 
the  prosecutor,  and  told  bim  tbat  they  would 
shoot  his  heart  out  if  hi  did  not  stc^  nalUng 
up  tbat  gate,  May  said  to  Townsend,  "Come 
on.  you  have  got  what  you  have  been  want- 
ing," and  then  bis  brother  Will  said,  "Yon- 
der comes  Townsend  with  two  shotguns," 
and  he  turned  and  ran;  that  he  looked  and 
saw  Townsend  coming  towards  where  May 
was,  and  May  ran  towards  Townsend,  and 
Townsend  handed  him  one  of  the  guns; 
that  be  (appellant)  then  fired  bis  pistol  twice; 
tbat  he  thought  he  would  scare  them  off; 
that  he  was  so  far  he  knew  he  could  not  hit 
him,  and  did  not  Intend  to  bit  bim;  that 
he  never  fired  towards  May;  that,  if  be  had 
wanted  to,  he  could  have  killed  May;  tbat 
he  bad  a  good  SS-callber  pistol,  and.  If  be 
wanted  to  kill  him  at  the  distance  he  was, 
be  could  easily  have  done  so;  tbat  he  only 
shot  twice,  and  In  the  direction  of  Towns- 
end.  Appellant  offered  certain  testimony 
from  the  witness  Caruth  tending  to  show 
that  the  prosecutor  was  instigated  by  the 
witness  Townsend  in  closing  up  his  field  and 
turning  the  appellant's  horses  out.  Some  of 
this  testimony  was  clearly  Inadmissible;  and, 
if  iiuy  of  it  was  admissible  for  any  purposes, 
It  was  merely  to  show  the  animus  of  the 
witness  Townsend  towards  tbe  appellant 
and  bis  brother  Will  Estes.  This  was  abun- 
dantly shown,  and.  In  fact.  It  was  admitted 
by  tbe  witness  Townsend  himself,  who  stat- 
ed tbat  he  had  trouble  with  tbe  parties  and 
had  no  good  feeling  towards  them.  Tbe 
grounds  upon  which  said  testimony  is  claim- 
ed to  have  been  relevant  are  not  stated  In 
the  bill  of  exceptions.  We  are  left  to  con- 
jecture why  the  same  should  have  been  ad- 
mitted, and  can  conceive  of  no  other  purpose 
that  said  testimony  could  serve.  In  this  con- 
nection we  would  observe  that  the  motive 
tbat  may  have  actuated  Townsend  In  closing 
up  tbe  gate  was  not  the  question,  as  it  was 


not  bis  gate.  Under  certain  circumstances. 
It  might  have  become  a  very  material  ques- 
tion as  to  tbe  right  of  the  prosecutor,  May, 
to  close  up  said  gate;  but  we  do  not  under- 
stand that  any  testimony  excluded  was  of- 
fered by  appellant  for  tbe  purpose  of  show- 
ing that  he  bad  a  right  to  have  said  gaie 
remain  open,  and  tbat  he  bad  a  right  to 
pasture  bis  horses  In  said  prosecutor's  field. 
If  prosecutor  had  a  right  to  close  up  said 
gate,  and  to  prevent  appellant  and  bis  broth- 
er from  using  the  same  as  an  open  highway, 
and  to  prevent  them  from  pasturing  their 
horses  In  his  (the  prosecutor's)  field,  then  ap- 
pellant and  his  brotber  were  clearly  in  the 
wrong  in  making  the  assault,  and,  no  matter 
what  motive  may  have  actuated  the  prose- 
cntor.  It  would  be  Immaterial.  If  he  was 
actuated  In  doing  what  he  did  by  the  sugges- 
tions of  Townsend,  it  would  be  immaterial, 
except  for  the  purpose  of  showing  that 
Townsend  was  actuated  by  malicious  mo- 
tives towards  the  apiiellant,  and  same  would 
go  to  his  credit  as.  a  witness.  If.  as  claimed 
by  appellant,  he  had  a  permissive  right  from 
Caruth  and  the  prosecutor  to  use  said  gate, 
and  pasture  bis  horses  in  said  field,  tbe 
prosecutor  evidently  bad  the  right  to  put  an 
end  to  this  tenancy  at  will,  and,  If  be  wa-i 
assaulted  by  tbe  appellant  when  nailing  up 
tbe  gate  on  bis  premises,  appellant  would 
not  be  justified.  It  will  be  observed  In  thin 
connection  that.  If  api}eUant  bad  any  legal 
claim  to  tbe  occupancy  of  tbe  premises  for 
any  purpose.  It  was  as  a  subtenant  or  lessee 
of  Caruth,  and  tbe  record  shows,  without 
any  oontroversy,  that  Caruth  had  no  right  to 
sublet  said  premises.  Appellant  does  not 
seem  to  claim  this  absolute  right  except  aa 
ratified  by  the  permission  granted  by  tbe 
prosecutor.  May.  This  permission  or  ratifl- 
cation  was  denied  by  May,  and  we  under- 
stand, from  the  record,  tbat  all  tbe  testimony 
bearing  on  this  issue  was  admitted;  and. 
even  If  May  had  granted  a  permissive  right. 
It  would  appear  that  be  had  a  right  to  ter- 
minate it  All  testimony  bearing  on  this 
Issue,  as  we  understand,  was  admitted.  If 
May  had  tbe  right  to  fasten  up  said  gatf. 
and  he  antlcipated-an  attack  from  tbe  Estes 
boys  in  doing  so,  be  had  tbe  right  to  go 
armed  to  protect  himself  while  nailing  up 
tbe  gate,  and  also  to  take  his  friends  with 
him  for  protection. 

There  is  nothing  in  appellant's  contention 
that  the  state  had  no  right  to  ask  tbe  appel- 
lant, while  on  tbe  stand  In  bis  own  behalf. 
If  he  could  tell,  from  tbe  position  of  May. 
whether  appellant  was  shooting  at  hlui 
(May)  or  Townsend;  or  for  the  county  attor- 
ney to  illustrate  tbe  position  of  tbe  parties 
by  assuming  a  position  with  reference  to  ob- 
jects  In  tbe  court  room.  Nor  was  It  error  for 
the  court  to  permit  the  witness  Nelson,  on 
his  examination,  to  state  that,  from  his  posi- 
tion, In  bis  Judgment,  appellant  was  shoot- 
ing at  May  at  tbe  time  the  shots  were  fired. 
Tbe  witness  showed  tbe  attitude  of  the  par- 
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ties,  and  how  tbe  pistol  wae  held,  and  his 
statement  that  it  appeared  to  him  that  ap- 
pellant was  shooting  at  May  was  tbe  state- 
ment of  a  fact.  It  was  entirely  competent 
for  the  state  to  show  that  a  38-caIIber  pis- 
tol flred  at  another,  at  a  distance  of  15  yards, 
is  a  deadly  weapon.  Besides,  we  fall  to  see 
tiow  this  would  have  possibly  proved  Injuri- 
ous to  the  appellant,  inasmuch  as  he  himself 
testified  that  said  pistol,  at  the  distance  he 
was  from  May,  was  a  •deadly  weapon,  and 
be  could  bare  killed  him  If  he  hrtd  wanted  to. 

We  bare  examined  the  charge  of  the  couft, 
and  It  appears  to  us  that  it  was  fair  and  Im- 
partial, wbea  taken  as  a  whole.  The  court 
properly  charged  that,  If  the  Jury  believed 
that  Townsend  and  May  were  acting  In  con- 
cert, and  that  Townsend  first  made  an  at- 
tack on  defendant,  appellant  would  hare  the 
right  to  shoot  at  May,  and  sucb  shooting 
would  be  In  self-defense.  We  think  the 
charge,  when  taken  as  a  whole,  required  the 
Jury  to  Tlew  tbe  action  of  the  defendant  in 
that  connection  from  his  standpoint  and  as 
It  reasonably  appeared  to  him.  Nor  was  It 
necessary  for  the  court  to  give  a  charge  on 
this  subject,  as  requested  by  appellant  Aa 
we  view  this  case  from  the  testimony,  a.p- 
pellant  made  an  assault  on  May  with  a  dead- 
ly weapon,  and  was  not  Justified  In  doing  so, 
^nd  the  verdict  of  the  Jury  In  finding  him 
f^ullty  of  an  aggravated  assault  is  fully  sus- 
tained by  tbe  evidence.  The  Judgment  la 
affirmed. 


HOPPERWOOD  T.  STATE. 
4Conrt  of  Criminal  Appeals  of  Texas.    March  2, 
189S.) 

Tasrr— BscBHT  Fossessiom— IiraTRDanoirs— Eti- 

DBSICK  AB  TO  CbaRACT'bh— QUES- 
TIONS  BT  COORT. 

1.  Witnessefi  who  have  testified  to  the  good 
character  of  defendant,  charged  with  theft  of 
oattie,  cannot  be  asked  if  they  had  not  heard 
him  accused  of  theft  of  other  cattle,  though  said 
theft  occurred  prior  to  that  for  which  he  was  be- 
ing tried,  where  thev  had  not  heard  of  such 
Charge  tilt  after  the  theft  at  issue. 

2.  Where  the  court  interr(^teB  a  witness,  the 
same  rules  apply  as  to  fomi  of  questions  as 
where  they  are  asked  by  counsel. 

3.  A  charge  that  if  the  property  was  stolen, 
and  recently  thereafter  was  found  in  defend- 
ant's possession,  and  he  gave  a  reasonable  ex- 

filananon  thereof,  the  jury  could  not  convict  un- 
ess  satisfied  of  the  falsity  of  his  explanation,  is 
on  tbe  weight  of  evidence,  and  in  effect  states 
that  the  jury  could  convict  on  recent  possession 
alone,  if  the  state  had  shown  defendant's  ex- 
planation thereof  false. 

Appeal  from  district  court,  Falls  county; 
Samuel  B.  Scott,  Judge. 

Alonzo  Hopperwood  appeals  from  a  con- 
viction. Reversed. 

Bfa&n  Trice,  for  the  State. 

HBNDBBSON,  J.  Appellant  was  convlct- 
«d  of  theft  of  one  head  of  cattle,  and  bis 
punishment  asaeased  at  two  years'  confine- 
ment In  the  penitentiary;  bence  this  appeaL 


On  the  trial,  appellant  put  Alf  Chllds  and 
Walter  Gardner  on  the  stand,  and  proved  by 
them  tbe  good  character  of  the  appellant,  hi 
the  neighborhood  where  he  bad  lived,  for 
honesty.  Tbe  state  was  permitted  on  the 
cross-examination  of  said  witnesses  to  show 
that  they  had  heard  appellant  accused  of  con- 
nection with  the  theft  of  a  certain  other 
head  of  cattle,  said  theft  having  occurred  pri- 
or to  tbe  alleged  theft  of  the  head  of  cattle 
involved  in  this  trial.  But  said  witnesses 
stated  that  they  bad  not  heard  said  matter 
discussed  until  after  the  commission  of  the 
alleged  theft  In  this  case.  Appellant  reserv- 
ed a  bill  of  exceptions  to  this  testimony,  on 
the  ground  that  the  state  had  no  right  to 
show  witness*  knowledge  obtained  post  li- 
tem motam,  but  snid  investigation  and  ex- 
amination should  be  confined  to  defendant's 
general  reputation  ante  litem  mot.im.  It 
was  held  Id  Forrester  v.  SUte  (Tex.  Cr. 
App.)  ^  S.  W.  400,  that  where  a  witness  was 
put  on  the  stand  by  one  party,  and  made 
proof  of  general  reputation,  on  cross-exam- 
ination by  tbe  opposite  party,  particular  acts 
of  conduct  Involving  the  trait  of  character 
under  Investtgatlon  could  be  inquired  Into. 
Bnt  we  know  of  no  case  In  which  It  has 
been  held  that  the  r^utatlon  of  tbe  witness, 
either  as  to  general  character  or  on  cross- 
examination  as  to  particular  acts  occnrrlng 
subsequent  to  the  commission  of  the  offense 
on  trial,  can  be  Inquired  Into.  Where  a  de- 
fendant is  on  trial.  It  is  bis  character  prior 
to  the  commission  of  the  offense  that  may  be 
Inquired  into,  and  not  the  character  he  may 
have  had  after  the  commission  of  the  alleged 
offenae,  or  what  was  said  about  bis  charac- 
ter after  that  time.  On  this  subject  Mr. 
Rice,  in  bis  work  on  Evidence  (volume  3,  p. 
610).  qnotM  with  approval  what  was  said 
on  tbis  subject  In  Reld  v.  Reld.  17  N.  J.  Eq. 
101,  as  follows:  "No  rule  is  better  fettled  or 
founded  on  clearer  principles  than  that 
which  ercludes  all  testimony  touching  repu- 
tatlon  founded  on  opinion  expressed  post  li- 
tem motam."  It  Is  true  the  act  charged 
against  the  defendant  In  this  ease  Is  said  to 
have  occurred  prior  to  the  commission  of  the 
offense  for  which  be  was  on  trial,  but  the 
witness  bad  not  beard  that  matter  spoken  of 
until  after  the  commission  of  this  offense; 
and  evidently  tbe  discussion  of  tbe  alleged 
theft  in  this  case  caused  the  other  matter  to 
be  spoken  of.  So  far  as  the  record  shows, 
these  witnesses  had  not  heard  of  the  prior 
act  until  after  tbe  alleged  commission  of  this 
offense.  They  did  not  previously  know  that 
he  bad  ever  been  accused  of  any  dishonest 
act.  They  bad  never  heard  anything  men- 
tioned of  his  character  in  this  respect  Evi- 
dently, such  testimony  waa  Inadmissible  for 
any  purpose. 

Appellant  also  reserved  a  bill  of  excep- 
tions to  the  conduct  of  the  court  In  taking 
charge  of  the  witness  C.  J.  Bartlett  and  ex- 
amining him  with  refra^ce  to  the  possession 
ot  the  allied  stolen  animal.    He  complains 
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that  the  action  of  the  court  was  not  In  ac- 
cord with  the  known  rules  of  law,  and  that 
he  propounded  leading  questions  to  the  wit- 
ness, which  counsel  would  not  have  be«n 
permitted  to  do.  We  have  examined  the  bill 
of  exceptions  In  this  respect,  and  it  does 
show  that  leading  questions  were  propound- 
ed by  the  court.  We  would  remark  In  this 
connection  that  the  state  furnishes,  for  the 
purpose  of  examining  witnesses  and  con- 
ducting prosecutions,  a  district  or  county  at- 
torney, whose  province  It  Is  to  examine  the 
witnesses;  and  rarely  should  it  occur  that  a 
judge  should  undertake  the  examination  of 
a  witness.  Of  course,  there  may  be  occasions 
when  it  would  be  necessary  for  him  to  Inter- 
fere, and  have  a  witness  restate  his  testi- 
mony, or  to  state  more  clearly  parts  of  his 
testimony.  But  such  occasions  can  rarely 
occur;  and,  when  they  do  occur,  the  Judge 
should  Interfere  In  the  examination  of  a  wit- 
ness with  great  caution.  When  the  court 
assumes  the  provluce  of  interrogator  of  a 
witness,  the  same  rules  should  be  applied  as 
to  the  form  of  questions  to  him  as  apply  to 
counsel  In  charge  of  the  case. 

The  court  gave  the  following  charge  on 
recent  possession:  "Ton  are  Instructed  that 
If  you  believe  from  the  evidence  In  this  case 
that  the  property  alleged  to  have  been  stolen 
was  so  stolen,  and  recently  thereafter  was 
found  in  the  possession  of  the  defendant, 
and  that  the  defendant,  when  his  possession 
of  the  same  was  first  challenged,  gave  an 
explanation  of  his  said  possession,  which 
appears  reasonable  and  probably  true,  then, 
before  you  would  be  warranted  In  finding  a 
verdict  of  guilty  In  this  case,  you  must  be 
satisfied  from  the  evidence  t)eyond  a  reason- 
able doubt  that  the  other  testimony  in  the 
case  establishes  the  falsity  of  such  explana- 
tion so  made  by  the  defendant;  and.  If  the 
state  has  so  failed  to  so  satisfy  you  that 
such  explanation  was  false,  then  you  will  ac- 
quit the  defendant.  But  In  this  connection  I 
further  instruct  yon  that  the  state  Is  not 
bound  to  prove  the  falsity  of  defendant's  ex- 
planation by  direct  or  positive  testimony,  but 
the  same  may  l>e  shown  to  be  false  by  any 
evidence  sufficient  to  satisfy  your  minds  that 
it  was  false."  To  which  charge  appellant 
objected,  on  the  ground  that  the  charge  was 
not  demanded  by  the  evidence;  that,  as  giv- 
en. It  was  a  charge  upon  the  weight  of  the 
evidence;  and  that  it  Instructed  the  Jury 
that  the  falsity  of  the  explanation  might  be 
shown  by  circumstantial  evidence,  and  then 
failed  to  give  the  Jury  an  Instruction  on  cir- 
cumstantial evidence.  We  think  the  charge 
on  recent  possession  was  unnecessary.  The 
defense  set  up  by  appellant  was  mistaken 
Identity  as  to  the  yearling.  The  evidence  of 
the  appellant  tended  to  show  that  when  he 
took  the  yearling,  he  thought  it  was  his  own. 
This  defense  was  given  by  the  court  In  a 
proper  charge,  and  this  was  enough.  The 
charge  In  question,  we  think,  is  subject  to 
the  criticism  that  It  was  a  charge  od  the 


weight  of  the  testimony.  It  was  tantamount 
to  telling  the  jury  that  they  could  convict  on 
recent  possession  alone  of  the  alleged  stolen 
property.  If  the  state  had  shown  that  appel- 
lant's explanation  of  how  he  came  by  the 
possession  was  false.  It  was  not  necessary 
for  the  court  to  give  a  charge  un  circumstan- 
tial evidence,  as  the  taking  waa  proved  by 
positive  testimony. 

We  do  not  deem  it  necessary  to  discuss 
other  assignments;  ttut,  for  the  errors  point- 
ed out  the  Judgment  la  reversed,  and  tlip- 
cause  remanded. 


DAGGETT  v.  STATE. 
(Oooit  of  Odmlnal  Appeals  of  Texas.    Uarch  2. 

1898.) 

BCROLA  BT— INDICTMBKT— IKBTRCOTIOKS. 

1.  Where  an  employ^  had  exclusive  possession, 
and  control  of  a  chicken  house  and  contents,  sit- 
uated eight  miles  from  the  owner's  residence, 
an  indictment  for  burglarising  the  pnqterty,  al- 
leging possession  thereof  in  the  owner,  is  not 
sustained  by  the  evidence. 

2.  A  charge  that  in  determining  the  truth  of 
the  testimony  the  jury  are  to  consider  the  '.n- 
telitgence.  Interest,  and  apparent  bias  or  preju- 
dice of  the  witnesses,  is  erroneoni,  as  on  the 
weight  of  the  testimony. 

On  motion  for  rehearing.    Granted,  and 
Judgm^t  reversed. 
For  former  opinion,  see  44  S.  W.  148. 

OlB.  Lattlmore,  for  appellant  Mann  Mce. 
tor  the  State. 

HENDERSON,  J.  This  case  was  affirmed 
at  a  previous  day  of  this  term,  and  now 
comes  before  us  on  motion  for  rehearing. 
Appellant  insists  that  the  evidence  does  not 
support  the  allegation  as  to  possession  of 
the  alleged  bnrg:larlzed  house,  and  the  prop- 
erty therein  situated,  In  John  P.  Da^;ett.  as 
charged  in  the  Indictment  On  a  review  of 
the  evidence  in  this  respect  ve  agree  to 
this  contention.  Some  of  the  cases  go  to  a 
considerable  extent  towards  holding  that 
the  possession  of  property  can  be  alleged  In 
the  owner,  however  remote  he  may  be  froda 
the  property  Itself,  and  although  another  Is 
charged  with  the  Immediate  cnstody  of  the 
same.  All  these  cases  are  based  on  the  Idea 
that  the  custodian  is  the  agent  or  servant 
of  the  owner,  and  holds  the  bare  custody  of 
the  property.  It  is  sometimes  difficult  to  de- 
termine how  far  this  prindple  extends.  In 
Graves  v.  State  (Tex.  Cr.  App.)  ^  S.  W.  300. 
we  believe  this  doctrine  was  carried  as  far 
as  it  can  be  reasonably  extended.  If  the 
person  holding  possession  of  the  property 
for  the  owner  has  a  bare  custody,  and  not  a 
disposition  of  the  property,  and  this  is  mere- 
ly temporary,— If  he  la  a  mere  servant  of  the 
owner,— the  possession  may  well  be  alleged 
In  the  owner  of  the  proi>erty.  Ignoring  the 
posnesslon  of  the  servant  But  that  does 
not  appear  to  be  this  case.  It  Is  true  that 
Ed  .Tahn  was  In  the  employ  of  John  F.  Dag 
gett  but  he  waa  not  located  on  the  same 
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place  where  John  P.  Daggett  resided.  He 
had  charge  of  the  place  of  the  said  John  P. 
Daggett,  situated  Home  eight  miles  from 
whwe  he  Uved.  He  appears  to  have  bad 
full  management  of  sold  place,  and  all  the 
property  thereon  situated.  The  owner  of  the 
place,  John  P.  Daggett,  Tlslted  said  premises 
only  occasionally.  The  fowls  and  chicken 
house  in  question  were  In  the  Immediate  pos- 
sesion of  Bd  Jafan,  and  they  wen  looked 
after  and  attended  to  exdntiTely  by  said 
Bd  Jatan  and  his  wife.  The  latter,  according 
to  the  testimony,  had  an  Interest  In  the  In- 
crease of  the  fowls.  The  honse  alleged  to 
have  been  burglarized  was  a  small  dilcken 
house,  In  which  these  fowls  roosted.  Jahn 
was  In  the  habit  of  dosing  i]p  the  door  of 
aald  cbl(ften  house  each  night  The  testi- 
mony shows  that  on  the  night  in  question 
one  Priest,  who  was  in  his  employ,  fastened 
the  door  with  a  latch,  and  be  also  placed  a 
rock  against  It.  Under  such  conditions  the 
proof  did  not  sustain  the  allegation  of  pos- 
session In  John  P.  Daggett.  See  Scott  t. 
State  (Tex.  Cr.  App.>  43  S.  W.  336.  The  In- 
dictment was  in  two  counts.  One  charged 
the  own«shlp  and  possession  in  John  P. 
Daggett,  and  the  second  count  charged  the 
possession  and  ownership  In  John  H.  Jahn. 
We  presume  the  pleader  in  the  second  count 
intended  to  charge  the  ownership  and  pos- 
session In  Bd  Jahn,  but  made  a  mistake  In 
tbe  Initials.  The  conviction  was  under  the 
first  count  of  the  indictment 

Appellant  also  complains  of  the  court's 
charge  Instmctlng  the  jury  as  to  the  rule  by 
which  they  were  to  pass  on  the  credit  of  the 
witnesses.  Among  other  thii^,  It  instruct- 
ed them  to  reconcile  the  testimony  of  the 
witnesses  If  -ttiey  could.  If  there  were  ir- 
reconcilatde  conflicte,  then  they  were  told  to 
decide  which  of  the  testimony  was  entitled 
to  be  believed  by  than,  and,  in  so  determhk- 
ing,  to  conslda  the  Intelligence,  Interest  ap- 
parent blut  or  [»ejudlce,  if  any,  of  the  wit- 
nesses, as  well  as  their  manner  of  testifying. 
Appellant  was  a  witness  In  lUs  own  b^ialf . 
This  charge  was  upon  the  weight  of  the  tes- 
tlmimy.  See  Harrell  State  (Tex.  Cr.  App.) 
40  S.  W.  789.  No  exception  was  taken  to 
this  charge,  and  our  attention  is  called  to  it 
for  the  Bxtt  time  on  motltm  for  rehearing. 
The  case  was  tried  before  the  new  law  on 
tbe  subject  of  charges  went  into  effect  We 
bold  that  the  charge  was  erroneous.  The 
motion  (or  rehearing  is  granted,  the  judgment 
reversed,  and  the  cause  remanded. 


NEWBURY  V.  STATE. 
(Court  of  OrimiDBl  Appeals  of  Texas.    March  2, 
189S.) 

IxKiAL  Option— Instbdctiosb. 
As  the  statute  makes  tbe  orders  of  the  com- 
misaioners'  court  declaring  the  result  of  a  vote 
under  the  local  opbon  law  prima  facie  evidence 
that  everything  done  was  legal,  in  the  absence 


of  an  attack  upon  them,  a  charge  that  local  op- 
tion was  in  force  was  proper. 

Appeal  from  Johnson  county  court;  F.  B. 
Adams,  Judge. 

Joe  Newbury  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  AfOrmed. 

Bledsoe  &  Bledsoe,  for  appellant  Mann 

Trice,  for  tbe  State. 

HURT,  P.  J.  Conviction  for  violating  the 
local  option  law.  The  bill  of  exceptions  reserv- 
ed to  the  court's  charge  Is  not  approved  by 
the  Judge;  and,  even  If  It  were  properly  au- 
thenticated, the  objections  to  the  charge  are 
not  well  taken.  The  statute  makes  these  or- 
ders prima  facie  evidence  that  everything  done 
was  legal;  and,  in  tbe  absence  of  any  attack 
upon  them,  the  court  acted  correctly  in  telling 
the  Jury  that  local  option  was  in  force  In  that 
county. 

Appellant  contends  that  the  testimony  Is  not 
sufficient  to  support  the  verdict  of  the  Jury. 
We  think  it  Is.  The  charge  made  for  storage 
was  too  heavy,  being  the  ordinary  price  for 
whisky.   Tbe  Judgment  is  affirmed. 


NEWBURY  V,  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    March  2. 

IMTOXIOATIKO  LiQUOBS— ILLBOAL  SALS. 

Where  defendant  sent  to  a  brewery  outside 
the  coun^  an  order  for  beer,  to  be  delivered  to 
him  and  kept  for  the  purchaser  until  called  for, 
there  was  no  sale  by  defendant  within  the  coun- 
ty, so  that  a  charge  to  the  jury  to  find  him  guilty 
if  tbej;  believed  w  was  agent  of  the  brewery 
was  misleading. 

Appeal  from  Johnson  county  court;  F.  B. 
Adams,  Judge. 

Joe  Newbury  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Beversed. 

Bledsoe  ft  Bledsoe,  tor  appellant  Mann 
Trice,  fbr  the  Stet& 

HUBT,  P.  J.  Conviction  for  violating  the  to- 
cal  option  law.  It  appears  from  the  statfflneut 
of  facta  that  Holland,  to  whom  tbe  beer  is  al- 
leged to  have  been  sold,  sent  tbe  order  to  the 
brewery  at  Dallas  for  cask  of  beer.  Holland 
gave  appellant  fS,  and,  In  addition,  16  cents, 
vlth  whldi  he  purchased  a  post-office  money 
order,  and  forwarded  said  order  for  Holland  to 
the  brewery  at  Dallas.  The  beer  was  sent  to 
the  ai^tellant  who  kept  the  same  fw  Holland. 
Holland  would  procure  the  beer  from  appel- 
lant as  he  desired  to  use  it  The  proprietor 
of  the  brewery  was  placed  on  the  stand,  and 
testified  that  he  received  the  order,  and  for 
warded  the  beer  to  appelant  for  Holland;  tbat 
Newbury  was  not  the  agent  of  the  brewery; 
that  the  order  was  one  of  quite  a  number  of 
printed  blanks  used  by  tbe  brewery  for  Ite 
agente  throughout  the  state,  and  was  used  by 
tbe  agent  at  Clebume,  before  local  option  went 
into  effect  in  Johnson  county.  The  order  Is 
as  follows:  "Dallas  Brewery,  Dallas,  Texas. 
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Please  ship  by  express  B.  R.  to  the  under- 
signed the  folkjwliig  goods,  ordered  through 
your  agent  this  day.  This  and  all  subsequent 
orders  given  you  by  us  payable  at  Dallas,  Tex- 
as: 1  Cask  Pints  C.  [Signed]  J.  R.  Hol- 
land." Upon  this  state  of  case  the  conrt  In- 
structed the  Jury,  in  effect,  that,  U  they  be- 
lieved from  the  testimony  that  the  defendant 
was  the  agent  of  the  brewery,  to  find  him 
guilty.  There  might  be  some  character  of  agen- 
cy in  which  such  a  chaige  might  be  given,  but 
such  Is  not  the  proof  In  this  case.  The  char- 
acter of  agency  proved  would  not  constitute 
appellant  the  seller  of  the  beer  in  Johnson 
county.  The  beer  was  purchased  In  Dallas. 
About  this  there  Is  no  question.  We  cannot 
comprehend  how  the  appellant  could  be  guilty 
of  selling  Intoxicating  liquors  In  Johnson  coun- 
ty by  being  the  agent  of  the  brewery  to  procure 
orders  for  beer  sold  in  Dallas  county.  Now,  If 
Appellant  sold  the  beer  In  Johnson  coimty, 
whether  as  agent  or  otherwise,  he  would  be 
guilty.  But  there  Is  not  proof  that  he  sold 
any  beer  In  Johnson  county.  The  proof  Is 
conclusive  that  the  beer  was  bought  and  paid 
for  in  Dallas.  Nor  Is  there  any  proof  that  ap- 
pellant sold  the  beer  to  Holland,  the  proof  be- 
ing that  be  was  simply  employed  to  keep  the 
beer  for  Holland,  and  was  paid  for  doing  so. 
The  charge  of  the  court  was  not  applicable  to 
the  facts  in  this  case,  and  was  calculated  to 
mislead  the  Jury,  and  Injuriously  affect  the 
rights  of  the  accused.  The  Judgment  Is  re- 
versed, and  the  cause  remanded. 


SHIELDS  T.  STATE. 
(Court  ot  CMminal  Appeals  of  Texas.    Uarch  2, 
189&) 

Ckimixal  Law— Appeal— Htatbu Bin  or  Facts— 

AoORAVATBD  AasACLT — iKSTBUCTIOKa. 

1.  A  motion  to  strike  out  the  statement  of 
facta  on  appeal  will  not  be  entertained  where 
the  afGdavit  shows  doe  dilif^nce  to  have  the 
same  filed  withm  10  days  after  the  adjourn- 
ment of  court. 

2.  Where,  in  a  trial  for  on  ag;grarated  assault, 
QO  physical  injury  is  complained  of,  and  the 
gravamen  of  tlie  assault  charged  is  that  the  feei- 
inf?8  of  prosecutrix  were  hurt  by  an  indecent 
proposal,  a  charge  declaring  that  defeudant 
would  not  be  guiltv  of  the  offense  if  it  appeared 
that  the  laying  of  defendant's  hand  on  prosecu- 
trix's arm  was  made  with  no  intent  to  injure 
prosecutrix  or  her  feelings,  and  with  the  belief 
that  it  wonld  not  be  offensive,  was  improperly 
refused. 

3.  An  Instruction  that.  In  determining  the 
credibility  of  conSicting  witnesses,  the  jury  may 
consider  their  interest  in  the  case,  is  on  the 
weight  of  the  testimony,  and,  when  defendant 
has  testified,  is  reversible  error. 

Appeal  from  district  court,  Parker  county; 
J.  S.  Straughan,  Judge. 

Mart  Shields,  convicted  of  an  aggravated 
assault,  appeals.  Bsversed. 

Albert  Stevenson,  for  appellant,  Mann 
Trice,  for  the  State. 

HBNDERSON,  J.  Appellant  was  convict- 
ed  of  an  aggravated  assault,  and  fined  ¥200; 


hence  this  appeal.  Motion  was  made  to 
strike  out  the  statement  of  facta;  but  tlie 
afildavlt  of  appellant  shows  the  use  of  due 
diligence  to  have  the  same  filed  within  10  daya 
after  the  adjournment  of  court,  and  we  con- 
sider the  same. 

There  are  but  two  questions  necessary  to 
be  considered.  The  testimony  on  the  part  of 
the  state  tended  to  show  that  the  prosecutrix 
was  riding  out  of  the  town  of  Mineral  Wells 
towards  her  h<»ne,  when  appellant,  also  rid- 
ing horseback,  overtook  her.  The  parties 
rode  together  some  distance,  when  appellant 
nude  an  Indecent  proposition  to  prosecutrix, 
and,  according  to  her  testimony,  followed  It 
up  by  catching  hold  of  her  ama.  She  repli- 
ed the  assault;  Subsequently  he  offered  her 
money  not  to  tcU  on  him.  His  testimony  in 
the  main  accords  with  the  testimony  of  pros- 
ecutrix, except  as  to  catching  hold  of  her  arm. 
This  he  denies,  and  denies  that  he  made  any 
demonstration  towards  her.  He  admits,  how- 
ever, that  be  proposed  to  her  to  have  carnal 
intercourse  with  her,  and  that  stae  became 
Indignant.  He  also  Introduced  testimony 
tending  to  show  that  she  was  an  unchaste 
woman,  and  that  he  had  reason  to  believe  that 
she  would  permit  blm  to  copulate  with  her. 
or,  at  least,  would  not  become  offended  at  his 
proposition  in  that  regard.  On  this  state  of 
case,  appellant  asked  tbe  following  charge: 
"If  tb^  defendant  took  bold  of  the  arm  of  the 
said  Tex  Lynn,  but  did  so  with  no  Intent  to 
Injure  her  or  her  feelings,  and  had  prolmMe 
ground  to  believe,  and  did  believe,  that  sucli 
taking  hold  of  ber  arm  would  not  be  objected 
to  by  her,  the  said  Tex  Lynn,  or  would  not  be 
offensive  to  her  or  ber  feelings,  then  he  would 
not  be  guUty  of  any  offense,  and  yon  will  ac- 
quit the  defendant."  This  chaise  was  re- 
fused by  the  court.  In  the  court's  general 
charge  there  was  nothing  presenting  this 
phase  of  the  case.  We  think  that  the  testi- 
mony presented  on  this  line  by  the  appellant, 
If  the  Jnry  believed  the  same  to  be  true,  tend- 
ed to  show  a  defenae.  In  order  to  constitate 
an  assault  or  an  assault  and  battery,  there 
must  be  an  Intent  to  injure  by  the  means 
used.  Now,  in  this  case  there  was  no  phys- 
ical Injury  complained  of,  tbe  gravamen  of 
the  assault  being  that  the  feelings  of  the  pros- 
ecutrix were  hurt  by  the  indecent  proposal. 
In  connection  with  the  demonstratlim  of  ap- 
pellant, which  caused  her  a  sense  of  shame. 
If  she  was  an  unchaste  woman,  and  If.  by 
her  conversation  and  conduct,  she  had  invited 
the  proposition,  the  mere  fact  that  app^ant, 
in  connection  with  the  Indecent  proposal,  laid 
his  hand  upon  her,  would  not  constitute  an 
assault.  We  would  not  be  tmderstood  as  hold- 
ing that  an  Indecent  assault  could  not  be 
made  on  any  other  than  an  absolutely  chaste 
woman,  but  each  case  In  this  particular  is 
dependent  on  Its  own  surronudlngs  and  cir- 
cumstances; and.  In  any  case  where  th!s  Is- 
sue Is  raised.  It  should  be  presented  to  the 
Jury  by  a  proper  charge,  In  order  that  they 
may  Intelligently  i»88  on  the  fact  whether  or 
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not  an  assnult  was  made,  and,  If  made,  as  to 
the  amount  ot  Injury  Inflicted,  as  a  criterion 
for  assessing  the  penalty. 

Appelant  also  comiAalns  of  the  charge  of 
the  court  In  Instructing  the  Jary  as  to  how 
they  were  to  pass  on  the  credit  of  tiio  witness- 
es. The  same  charge  was  given  In  thia  case 
as  was  given  In  Harrell  t.  State  fTex.  Gr. 
A  pp.)  40  8.  W.  799,  which  we  held  to  be  upon 
the  weight  of  the  testimony.  Appellant  tes- 
tifled  In  this  case,  and  the  chaise  should  not 
have  heei  given.  The  Judgment  Is  rerersed, 
and  the  cause  remanded. 


DECKER  V.  STATE. 
(Court  of  Oiinmal  Appeals  of  Texas.    March  9, 
1898.) 

Local  Option  Election — Intoxioatiko  LiijnoKa 
— IxnaucTioNs. 

1.  Rev.  St  1896,  art.  3390.  provides  that,  aft- 
er a  county  local  option  election  where  a  majori- 
ty of  the  votes  are  for  prohibition,  the  commis- 
Kioners'  court  shall  declare  the  resalt  of  the 
vote,  and  prohibit  the  sale  of  liquors  within  the 
prescribed  limits  until  a  majority  at  a  leaal  elec- 
tion decide  otherwise.  Hcid  that,  pronibition 
having  followed  one  election  under  this  provi* 
aion,  on  the  failure  of  the  commissioners'  court 
to  proclaim  the  resalt  of  a  second  election  car- 
ried for  prohibition,  it  still  existed  in  the  countv. 

2.  Where  there  is  conflicting  testimony  wheth- 
er certain  liquor  in  intoxicating,  an  instruction 
defininK  iutoxicatiuK  liquors  so  that  a  jury  mixht 
infer  that  any  mixtures  of  liquors,  retaining 
some  Intoxicating  qnalitles,  are  Intoxicating,  is 
erroneous. 

Appeal  from  Johsaon  coonty  court;  F.  B. 
Adams,  Judge. 

Ben  Decker,  convicted  of  violating  a  local 
option  law,  appeals.  Reversed. 

Poittdexter  &  Fadelford,  for  appellant. 
Mann  Trice,  fbr  the  State. 

HURT,  P.  J.  0(mvlctIon  for  violating  the 
local  option  law.  It  appears  from  the  rec- 
ord that  two  elections  had  been  held  In 
.Tohnson  county.  The  first  dectlon  resulted 
In  favor  of  prohibition.  The  second  election 
resulted  the  same  way.  The  commission- 
ers' court,  when  they  counted  the  vote  east 
on  the  second  election,  found  that  It  was  in 
favor  of  prohibition,  but  failed  and  refused 
to  declare  the  result  and  prohibit  the  sale  of 
intoxicating  liquors.  It  Is  not  denied  by 
appellant  that  the  first  election  was  held 
regalariy,  and  that  prohibition  carried.  But 
It  is  contended  that,  because  the  oommis- 
Bioners*  court  tailed  to  proclaim  the  result 
of  the  second  election,  therefore  prohibition 
did  not  exist  in  Johnson  county.  We  can- 
not agree  to  this  contention.  Prohibition 
was  in  force  In  Johnson  county  by  virtue 
of  the  first  election,  and  there  was  but  one 
way  to  repeal  It  in  that  county,  and  that  was 
by  a  subsequent  eleetlen,  at  which  the  ma- 
jority of  the  votes  of  that  county  were  cast 
ngalnst  It  It  is  not  pretended  tluit  ttiis  was 
the  result  of  the  second  election,  but  it  Is 
wnceded  tiiat  prohibition  carried  m  the 


second  election.  There  Is  a  conflict  In  the 
testimony  as  to  whether  the  liquor  sold  to 
Riley,  as  charged  In  the  Indictment,  was  in* 
toxicating.  BIley  says  that  he  thinks  it  was 
beer.  Henry  Frio  states  that  be  drank  some- 
thing that  Riley  got  at  Mrs.  Oann's  (the  place 
where  the  liquor  In  question  was  bought). 
Thinks  It  was  malt  tonic,  bop  ale,  or  some- 
thing like  that  "It  was,  in  my  judgment, 
lager  beer.  I  think  It  was  beer.  Had  no  in- 
toxicating effect  upon  me.  It  was  bought 
publicly.  Dwi't  know  vhetber  It  Is  Intox- 
icating or  not"  Dane  testified  that  it  was 
lager  beer.  A  number  of  witnesses  testified 
that  they  used  hop  ale  or  malt  tonic  fre- 
quently, and  that  it  was  Intoxicating.  Mrs. 
Cann  and  a  number  of  others  testified  that 
It  was  not  Intoxicating  liquor;  that  it  wan 
not  beer.  Se  we  find  an  Issue  of  fact  in 
which  tile  testimony  Is  conflicting.  Now,  the 
court  upon  this  subject  Instructed  the  Jury 
as  foUovrs:  "You  are  Instincted  that  Inttnt- 
icatlng  liquors  are  llquws  which  are  Intox- 
icating, and  which  are  commonly  used  as 
beverages  for  such  purposes;  also  any  mix- 
ture of  such  liquors  as,  retaining  their  In- 
toxicating qualities,  it  may  be  fairly  pretnm- 
ed  may  be  used  as  a  beverage,  and  becmne 
a  sobetitute  for  the  ordinary  intoxicating 
drinks."  This  charge  was  excited  to  at 
the  time.  We  think  It  is  wroneoua.  There 
Is  no  necwity  of  any  presumptions  about 
this  matter.  Mixtures  of  liquors  may  be 
made  retaining  some  Intoxicating  qualities, 
and  yet  not  be  Intoxicating  liquors.  The 
best  definition  we  have  aeea  of  Intoxicating 
liquors  Is  given  by  Black,  as  follows:  "Any 
liquor  Intended  for  use  as  a  beverage,  or 
capable  of  being  so  used,  which  contains 
alcohol,  either  obtained  by  fmnentation  or 
by  the  additional  process  of  distillation.  In 
such  a  proportion  that  It  will  produce  In- 
toxication when  taken  In  such  quantities  as 
may  practically  be  drunk,  is  an  Intoxicant." 
Inasmuch  as  It  was  a  questltm  In  the  case 
whether  or  not  the  liquor  sold  was  an  In- 
toxicant, the  chai^  as  given  was  calculated 
to  confuse  and  mislead  the  Jury,  and  waa 
therefore  erroneous.  The  Judgment  is  re- 
versed, and  the  cause  remanded. 


ROBINSON  V.  STATB. 
(Oourt  of  Olminal  Appeals  of  Texas.    March  9; 
1808.) 

CRimiTAI.  Lav— IvrOHMATIOK— COMPLAIHT. 

Under  the  statute,  a  complaint  la  a  neces- 
sary requisite  to  a  prosecution  by  information. 

Appeal  from  Navarro  county  court;  J.  F. 
Stout,  Judge. 

W.  A.  Robinson  was  convicted  of  obstruct-  ^ 
Ing  a  public  roaa,  and  appeals.  Reversed. 

J.  W.  Scott,  for  appellant    Mann  Trice,  for 
the  State. 

DAVIDSON,  J.  Appellant  prosecutes  this 
aroeal  from  a  conviction  for  qjjstructing  p 
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public  road.  He  la  prosecuted  by  Informa- 
tion. The  record  does  not  contain  a  com- 
plaint. In  proaecations  upon  information, 
the  complaint  la  a  necessary  requisite.  This 
is  expressly  protlded  by  the  statute.  Be* 
cause  there  Is  no  complalut  In  this  record  up- 
on which  to  predicate  the  Information,  the 
Judgment  la  reyersed,  and  the  prosecution 
ordered  dlamlssed. 


OOLLINS  T.  STATE. 
(Oonrt  of  OrimiDal  Appeals  of  Texas.    March  9, 
1898.) 

Rkoooniza^ob  — Dksckiptiox  or  OrransB — Fon- 
MBB  Jbopardt. 

1.  A  criminal  recofmiuince  which  states  the 
definition  of  the  offense  as  contained  in  the 
statute  is  good,  though  it  would  be  defectire  as 
an  Indictment. 

2.  An  acquittal  of  a  charge  of  slandering  P. 
In  the  presence  of  B.  and  other  persons  is  not 
a  bar  to  a  charge  of  alaudering  M.  on  the  same 
occasion,  In  the  presence  of  B.  and  other  per- 
sona, wtiere  the  language  set  up  in  the  two  in- 
dictments is  entirely  different. 

8.  In  a  prosecution  for  slander,  where  the 
meaning  of  the  language  used  was  so  manifest 
that  it  could  have  but  one  significance,  it  is  not 
error  to  permit  the  witness  to  whom  It  was  ut- 
tered to  state  what  be  understood  the  defend- 
ant to  mean  by  the  language  used. 

4.  In  a  prosecution  for  slander,  evidence  tliat 
defendant  on  other  occaaiona  besides  the  one  al' 
leged  in  the  indictment  made  similar  statements 
to  others  is  admissioie  to  show  intent. 

5.  Wlierc.  in  a  prosecution  for  sliinderiug  M., 
the  words  uttered  mcidentally  invoived  the  chas- 
tity of  P.,  it  was  not  error  to  exclude  eridcuce 
that  P.'s  general  reputation  for  chastity  was 
bad,  where  the  jury  were  not  actuated  by  what 
was  said  about  1'.,  and  found  the  least  punish- 
ment for  slandering  the  prosecutrix. 

0.  It  is  not  error  in  a  prosecution  for  slander 
to  charge,  in  the  language  of  the  statute,  that 
the  law  presumes  the  chastity  of  every  woman. 

7.  Unaer  an  indictment  which  alleged  ttuit  the 
slanderous  language  was  uttered  to  B.  and  di- 
vers otlicr  persons  not  named.  It  need  not  be 
proven  that  any  one  other  than  B.  was  present 
nt  the  time  of  the  publication. 

8.  A  judgment  may  he  amended  during  the 
term  by  a  proper  motion  therefor. 

Appeal  from  Palo  Pluto  county  court;  W.  S. 
Newbrough,  Judge. 

Pranic  Collins  was  convicted  of  slander,  and 
he  ai^ieals.  Affirmed. 

W.  M.  Wallace,  for  amiellant  Mann  Trice, 
for  the  State. 

HENDERSON,  J.  Appellant  waa  coDvicted 
of  slander,  and  hla  punishment  assessed  at  a 
floe  ot  $100;  hence  this  aiqwal. 

The  assistant  attorney  general  haa  made  a 
motion  to  dismiss  this  appeal,  because  of  an 
alleged  defective  recc^Izance.  We  ha^*c  ex- 
amined the  recognizance,  and  think  it  good.  It 
would  not  be  good  as  an  Indictment,  but  this  Is 
not  necessary.  It  states  the  definition  of  the 
offense  contained  In  the  statute. 

Appellant  filed  a  pica  of  former  Jeopardy,  set- 
ting up,  In  propria  fomin.  nn  aniulttal  of  a 
charge  of  slandering  one  l*hel>e  Uulanej'.  at- 
taching the  Indictment  In  said  case,  and  aUeglag 


that  It  waa  one  and  the  same  transaction  for 
which  he  waa  then  bdng  prosecuted;  that  the 
language  Imputed  to  talm  In  the  second  Indict- 
ment n-as  one  and  tlie  same,  and  the  Imputation 
waa  made  before  the  same  person.  An  exami- 
nation of  the  two  Indictments  doea  not  bear  om 
this  auerdon.  The  Indictment  In  Ibla  case  al- 
leges a  certain  occasion  In  which  the  slander- 
ous words  were  uttered  to  BXU  Beddo  and  di- 
Ters  other  peraona,  and  of  and  concerning  Mar- 
tha Ann  Dulaney.  Ibe  Indictment  In  the  for- 
mer case  alleged  that  the  slanderous  words 
were  uttered  In  the  presence  and  hearing  of  KU 
Beddo,  3.  B.  RIggs,  Ary  Putt,  and  dtvera  other 
persons;  and  the  language  set  up  in  the  former 
Indictment  la  entlrdy  different  from  that  con- 
tained In  the  present  Indictment  So,  they 
could  not  be  one  and  the  same  transaction.  Bm 
concede  that  the  alanderoua  words  mm  nttere<l 
at  the  same  time  and  Iwfore  the  same  persons. 
If  they  tvere  uttered  of  and  conconlng  Pbebe 
Dulan^  and  Martha  Ann  Dulaney,  titey  were, 
ne^-ertheless.  distinct  slanders.  What  may 
hare  been  said  mlf^t  be  true  of  Phebe  Dula- 
n^-,  and  so  not  alandei-ons;  while  the  Imputa- 
tion of  a  want  of  chastity  as  to  Martha.  Ann 
Dulaney  might  be  utteriy  false,  and  bo  slan- 
derous. In  our  opinion,  the  court  did  not  err 
in  striking  out  the  idea  at  former  acquittal. 
See  Wheetock  State  (Tex.  Cr.  App.)  :iS  S. 
W.  182. 

There  was  no  error  In  the  court  refusing  id 
OuasU  the  infonnatlon.  Nor  was  there  any 
error,  such  as  wotdd  anthorfate  a  reversal  of  thla 
case,  to  permit  the  witness  BUI  Beddo  to  state 
what  his  Impreaslon  was  aa  to  the  langnage 
used.  The  meaning  of  the  Isnguage  used  was 
manlfeat,  and  could  have  but  one  algnlficanre; 
{  and  the  statement  1^  the  witness  of  what  he 
understood  appelant  to  mean  by  the  use  of 
such  language  waa  not  caloilated  to  Injure  the 
appellant  See  the  question  discussed  In  Dlcl:- 
son  V.  State,  34  Tcx.  Gr.  R  1,  28  8.  W.  8l.'i. 
and  30  S.  W.  807. 

Appellant  reserved  aerenl  bills  of  exeeptiuo 
to  the  action  of  the  court  In  allowing  tbe  state 
to  prove  that  appellant  on  otba  occaaiona  be- 
sldea  the  one  alleged  In  tbe  Indictment,  to  Bin 
Boddo,  made  statementa  to  others,  InqrattaK  a 
want  of  cbaadty  tp  tbe  prosecutrix.  We  un- 
,  derstand  the  authorities  to  autlioilae  this  diar- 
j  acter  of  ivoof  for  tbe  purpose  of  sbowlng  with 
wliat  Intent  die  slanderous  words  set  oat  In 
the  Information  may  have  been  uttered.  See 
2  McGIam,  Cr.  Law,  |  1063:  1»  Am.  &  Eng. 
Enc.  Law,  p.  400,  subd.  S.  and  authocltles  tbere 
dred.  It  would  lytpear  that  the  proper  iwac- 
ticc  in  audi  case,  where  this  character  of  erl- 
deuce  has  been  admitted.  Is  for  the  court  to  In- 
struct the  Jury  In  regard  to  tba  purpose  of  itn 
admission.  But  no  cliarges  were  asked  on  that 
sulijoct;  and  we  do  not  undwatand  anwibint 
to  complain  of  the  ntmactkm  of  the  coort  In 
this  reqwct.  And.  moreorw,  the  Jury,  by  their 
verdict,  aasessed  the  least  punhdimmt.  So.  It 
cannot  be  said  that  th^  used  said  teatiniony 
for  an}'  Improper  purpose,  or  other  than  ih^y- 
were  authorlied  to  do^  to  wit,  to  determine 
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with  what  Intent  the  appellant  may  have  utter- 
•ed  the  alleged  slamlerous  words. 

The  court  did  not  err  In  excluding  the  testi- 
mony of  the  witness  Dan  Young  In  regard  to 
what  Boon  Peddy  told  him,  nor  In  excluding 
the  testimony  of  Joe  Williams  as  to  what  li^ 
JSnow  may  have  said.  These  parties  were  not 
introduced  as  witnesses  by  the  state,  and  they 
were  not  shown  to  have  acted  In  the  matter 
for  the  prosecution.  The  animus  that  may  have 
actuated  said  Peddy  and  Snow  la  Immaterial. 

Nor  do  we  see  any  error  In  the  action  of  the 
•anut,  excluding  the  testimony  of  W.  T.  Bran- 
non  and  others,  oflCered  by  the  defendant  to 
prove  the  general  reputation  for  vlrttie  and 
chastity  of  Pbebe  Dulaney,  and  to  show  that 
same  was  bad.  Appellant  was  not  on  trial  for 
alanderlng  Phebe  Dulaney.  AJthongh  the  al- 
leged fOander,  as  proved  by  the  state,  Involved 
Phebe  Dulaney,  yet  It  was  a  part  and  parcel 
of  the  alleged  slanderotis  staLemeot;  and  what 
he  said  about  Martha  Ann  Dulaney  could  not 
be  stated  without  also  stating  what  he  said 
at  the  same  time  and  In  that  connection  about 
Pbebe  Dulaney.  What  was  said  about  Phebe 
Dulaney  does  not  appear  to  have  actuated  the 
jury  In  any  respect,  as  they  found  the  least 
punishment  for  the  offense  of  slandeiing  Martha 
Ann  Dulaney.  If  they  had  found  a  greater 
punishment  than  the  minimum,  then,  possibly, 
there  might  be  some  ground  of  complaint  In 
this  connection,  however,  no  charge  was  re- 
quested Instructing  the  Jury  to  dlsr^rd  all  tes- 
timony in  regard  to  the  language  used  concern- 
ing Phebe  Dulaney,  save  as  a  part  of  the  res 
gestae,  and  as  indicating  appellant's  animus  to- 
wards the  party  alleged  to  t>e  slandered.  As 
stated  above,  the  Jury,  without  such  instruc- 
tion, .evident^  did  not  use  said  testimony  for 
any  improper  purpose. 

The  court  did  not  err  In  diargli^,  In  the  lan- 
guage of  the  statute,  that  tlie  law  presumed  the 
ohasUty  of  every  woman,  etc.;  nor  did  the 
court  err  In  giving  the  charge  it  did  as  allied 
to  the  tacts  of  this  ease,  nor  In  refusing  ap- 
pellant's special  charge  No.  3,  which  in  effect 
was  t(ff  the  purpose  of  Inatrucling  the  Jury  that 
they  must  And,  before  they  could  convict  appel- 
lant, that  be  uttered  the  allied  slanderous  lan- 
guage set  out  In  Uie  hidlctment  of  and  concern- 
ing Siartha  Ann  Dulaney  in  the  presence  of  Bill 
Beddo  and  divers  other  persons,  and  tuat  they 
could  not  convict  appelant  for  statements  made 
at  some  other  time  or  place  to  other  persons. 
It  Is  true,  the  proof  only  shows  that  the  lan- 
guage all^^  In  the  Indictment  of  a  slanderous 
character  was  uttered  to  Bill  Beddo,  and  not  in 
the  presence  of  others.  This  Is  not  like  the 
Indictment  in  Neely  r.  State,  32  Tex.  Or.  R. 
370,  23  S.  W.  798,  in  which  it  was  charged 
that  the  alleged  slanderous  language  was  utter^- 
ed  in  the  presence  of  two  persons  (naming  them) 
and  divers  otliers.  In  tliat  case  it  was  held 
that  the  allegation  that  tlie  slanderous  language 
was  uttered  to  two  persons  (naming  them)  must 
be  proved  as  alleged.  We  do  not  undentand 
said  case,  however,  to  htdd  that,  In  addition  to 
the  two  persons  named,  under  the  aH^tltm 


"divers  other  persona"  it  was  necessary  to  show 
that  others  were  present.  This  is  not  an  essen- 
tial and  descriptive  averment;  and  we  h(AA  that 
under  an  allegation  of  the  character  contained 
in  ttiJs  Indictment,  to  wit,  that  the  slanderous 
language  was  uttered  to  "BUI  Beddo  and  dlvras 
other  persons,"  it  was  only  necessary  to  prove 
that  the  utterance  was  in  ttie  presence  of  BUI 
Beddo,  and  It  was  not  necessary  to  show  that 
others  were  present  at  the  time,  no  others  being 
named.  The  charge  of  the  court  required  the 
juiy  to  find,  beyond  a  reasonable  doubt,  that 
the  alleged  slanderous  utterance  was  made  to 
Bill  Beddo,  t)efore  they  could  find  appellant 
gouty;  and  this  sufficiently  excluded  the  Idea 
tliat  they  could  ccmvict  appellant  If  he  made 
the  alleged  slanderous  utterance  to  others  on  a 
different  occasion,  and  It  was  not  necessary  for 
the  court  to  give  that  portion  of  said  special 
charge. 

We  have  heretofore  discussed  the  evidence  as 
to  the  language  used  to  others,  and  it  Is  not 
necessary  to  reltetate  what  was  there  said. 
EWdently,  the  jury  used  such  language  toe  the 
only  purpose  for  which  they  were  authorized  to 
use  it,  to  wit,  for  the  purpose  of  showing  the 
intent  of  the  defendant  in  speaking  the  alleged 
slanderous  wrads  conoemtaig  the  tvoaecntrlz  to 
BUI  Beddo. 

'  We  thintc  the  court  sufficiently  Instructed  the 
juiy  with  regard  to  the  reputation  of  the  prose- 
cutrix; and  if  they  f6und  that  she  was  of  bad 
r^ute,  or  that  the  accusation  appellant  was 
shown  to  have  made  against  hec  was  true,  then 
they  would  acquit  the  ^vdlant;  and  it  was 
not  necessary  to  give  the  requested  charge  tm 
that  subject 

In  our  opinion,  there  was  no  error  on  the  part 
of  the  court  In  permitting  the  amendment  of 
the  judgment  In  this  cause.  The  court  lias 
control  over  Its  judgments  during  the  term,  and 
the  amendment  of  the  judgment  was  properly 
made  on  motion.  We  have  examined  the  rec- 
ord carefully,  and  find  no  error  requiring  a  re- 
versal of  this  cause*  and  the  judgment  Is  af- 
flrmed. 


KEITH  T.  STATBL 

(Oonrt  of  (Mmlnal  Appeals  of  Texas.  Uardi  2. 
1888.) 

IXDICTHISTT  —  OlVIXO  AWAT  WbISKT  OH  ELBC- 

TioN  Dat— Im-Kirr— ISBTRCoTioss— Ao- 

COMPLIOE— DEE'S  N  SB. 

1.  An  indictment  for  giving  ewuy  whislty  oti 
election  diiy,  which  named  no  distinct  day,  but 
Ailpfred  the  offense  was  committed  on  or  alMUt 
a  certain  election  day.  Is  sufficiently  definite  as 
to  the  day. 

2.  In  a  prosecution  for  giving  away  whisky  on 
pirction  day,  it  is  not  a  defense  that  defendant 
did  not  give  prosecntor  the  whislcy  with  intent 
to  influence  his  action  at  election. 

3.  In  a  prosecution  for  giving  away  whisky 
OD  election  day,  the  court,  in  defining  the  of- 
fense, gave  that  portion  of  the  statute  with  ref- 
erence to  keeping  saloons  open  which  had  no  ap- 
plication to  the  case,  but,  in  applying  the  ia»- 
to  the  facts,  the  particular  offense  cha  recti 
against  appellant  was  given  to  the  jary.  Btid 
not  error. 
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4.  Wlien  ore  gives  whisky  to  another  on  elec- 
tion day,  the  one  to  whom  the  whiaky  is  given 
is  not  an  accomplice. 

6.  Where  one  gives  whlsby  to  another  on 
election  day,  it  is  not  a  defense  that  he  did  not 
own  the  whisky  ffiven  away. 

Appeal  from  Kaufman  county  court;  John 
Vesey,  Judge. 

Andy  Keith  was  convicted  of  giving  away 
whisky  on  election  day,  and  appealed.  Judg- 
ment affirmed. 

J.  S.  Woods,  for  mpellant  Hann  Trice, 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  glTli^  away  vblsky  on  election  day, 
and  bis  punishment  assessed  at  a  fine  of 
SlOO;  hence  this  an;)eaL 

Appellant  made  a  motion  to  auaah  tbe  In- 
dictment, on  the  ground  that  it  named  no 
distinct  day,  but  alleged  that  the  offense  was 
committed  on  or  atwut  a  certain  named  day. 
It  is  well  settled  in  this  state  that  an  allega- 
tion of  this  character  as  to  time  la  snfflclent. 
The  parttcular  offense  charged  here  la  giving 
away  whisky  at  a  voting  precinct  on  election 
day.  Tbe  Indictment  designates  said  day  as 
electUin  day.  and  this  la  aofllciently  definite 
as  to  tbe  6Ay,  The  proof  must  show  some 
partlcniar  day,  and  this  day  must  be  an  elec- 
tion day.  Socb  proof  could  be  made  under 
this  indictment. 

Tbe  exception  to  tbe  action  of  tbe  court  In 
refu^ng  to  permit  appellant  to  prove  that, 
if  he  bad  given  the  prosecutor  any  whisky 
on  election  day.  be  did  not  do  so  wltb  intent 
to  influence  bis  action  at  said  dection,  la 
without  merit  The  law  does  not  make  the 
offense  dependent  on  the  giving  of  wliisky 
on  election  day  for  the  purpose  of  Influencing 
the  Section  or  any  one  ToUng  thereat. 

We  do  not  consider  that  tbe  objection  t&kea 
to  the  order  of  tbe  conuntsstoners'  court  with 
reference  to  making  precinct  No.  12  a  rotli^ 
precinct  is  well  taken.  In  connection  with 
said  order,  the  proof  abundantly  showed  that 
a  general  election  was  being  held  at  Kemp 
on  said  day. 

There  la  nothing  in  tbe  appelianf  a  conten- 
tion as  to  tbe  attitude  of  his  counsel  in  the 
Bnrrage  Case  (Tex.  Cr.  App.)  44  B.  W.  169. 
which  had  been  tried  tbe  day  before,  In 
which  the  attorney  for  iu)peUant  represented 
the  state,  and  hie  attitude  in  tbe  case  then 
on  trial  In  which  he  represented  the  defend- 
ant; and  we  fall  to  see  bow  any  allusion  to 
that  matter  by  tbe  county  attorney  could 
hare  Injured  the  rigbta  of  the  appellant,  or 
in  any  manner  have  influenced  the  Jury. 

The  court,  in  bis  charge  to  the  Jury,  In  de- 
flnii^;  the  offense,  gave  that  portion  of  the 
statute  with  reference  to  keeping  saloons  op- 
en. WbUe  this  liad  no  application  to  the 
case  before  us,  still  it  could  not  liave  affected 
appellant,  as.  In  applying  the  law  to  the  facts, 
tbe  particular  offense  charged  against  appel- 
lant In  tbe  indictment  was  given  to  the  Jury. 

Appellant  contends  that  the  court  should 


have  charged  on  tbe  law  of  accompllcesL  In 
this  regard  the  defendant  Inslats  tliat  the 
party  to  whom  be  gave  tbe  whisky  was  an 
accomplice,  and  therefore  his  testimony 
should  have  been  corroborated,  asiA  the  court 
should  liave  Instructed  tbe  Jury  on  fbSa  suu- 
Ject  In  answer  to  this,  it  Is  sufficient  to  say 
that  the  doctrine  of  accompUcea  and  thi» 
necessary  corroboration  does  not  arise  under 
the  facts.  Tlie  party  to  whom  Oie  wblsb}-' 
was  given  la  not  an  accomi^ce. 

Appellant  complains  that  tlie  court  should 
have  given  special  Chai^  asked  wltb  ref'^ 
ence  to  voting  precinct  No.  12,  and  should 
have  Inatmcted  tbe  Jury  that  tbe  burden  ws» 
on  the  state  to  show  that  an  election  wks  be- 
ing held  in  precinct  No.  12,  In  wdbufs 
voting  prednct  We  think  tbe  order  intro- 
duced snfflcienUy  shows  ttiat  tbe  voting  place 
of  precinct  No.  12  is  at  Kemp.  In  tbe  body 
of  the  order.  It  la  called  "Precinct  No.  12." 
and  the  voting  precinct  la  fixed  at  Kemp*» 
School  House.  At  the  close  of  said  order  It 
is  designated  "Votins  Precinct  No. 
Kemp."  Tbe  witnesses  show  tbe  bidding  of 
the  election  in  said  precbict,  and  tbe  first 
witness  introduced  by  the  state  testified  that 
Kemp  was  a  vottog  idace  of  that  prednct, 
and  tliat  was  defendant's  voting  prednct. 
He  was  living  In  the  town  of  Kemi^  and 
derklng  In  that  place  at  that  time.  The  fact 
that  Pmltt  stated  that  be  thought  It  wa» 
precinct  No.  7  would  make  no  difference. 

Appdlant  complains  Uiat  ibe  diarge  of  the- 
court  on  tbe  subject  of  ownership  and  con- 
trol of  tbe  whisky  is  misleading  on  tiiat  sub- 
ject, and  Is  upon  the  weight  of  tbe  testi- 
mony. The  diarge  of  the  court  i^on  thl^ 
subject  la  as  follows:  After  giving  a  general 
charge  on  the  subject  of  giving  whisky, 
charged,,  «tc.,  be  says:  "If  the  Jury  bdleve 
from  the  evidence,  beyond  a  reascmable 
donbt,  that  the  defendant,  on  tbe  3d  day  ot 
November,  1896,  In  voting  precinct  No.  12.  lo 
Kaufman  county,  Texas,  and  when  an  de<^ 
tion  was  being  hdd,  as  charged  In  the  in- 
dictment, went  into  tbe  Boatrlght  Hotel,  and 
took  a  Jug  of  whisky  out  of  a  trunk,  and 
gave  It  to  said  J.  J.  Prultt,  then  and  In  that 
event  yon  should  find  the  defendant  gnOty. 
and  assess  bla  punishment  as  berebibitforp 
explained."  Tbe  atat^a  evidence  on  this  anb- 
Ject  showed  that  aiipellant  went  into  a  room 
at  the  Boatrlght  Hotel,  and  there.  In  company 
with  others,  went  to  a  trunk  or  l»x,  opened 
it,  and  took  therefrom  a  jug  of  whisky,  and 
handed  It  to  the  wltneaa  J.  J.  Pmltt.  who 
drank  thereof.  This  was  tiie  testimony  of 
Prultt,  and  also  the  testimony  of  Grow.  Ap- 
pellant proved  by  other  witnesses  that  It  was 
not  his  whisky;  that  It  bdonged  to  bis 
brother  Horace. '  However  this  may  be,  the 
state's  proof  showed  abundantly  that  he 
made  the  disposition  ot  the  whisky.  He 
knew  where  It  was.  wait  Into  the  room  witli 
these  parties,  opened  the  bca  or  trunk,  took 
it  out,  and  gave  them  the  drink.  It  does  not 
occur  to  us  that,  under  a  wpper  constmctloD 
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of  tbls  statute.  It  Is  necessary  for  tbe  party 
to  own  tlie  whisky  which  be  gives  away,  be- 
fore he  can  be  convicted.  Evldmtly,  the  ob- 
;|ect  of  tbe  law  was  to  prevent  tbe  use  of 
wblsky  and  the  drinking  thereof  at  or  about 
an  dectlon  prednct  while  the  election  Is  In 
progress;  and,  under  this  contoitlon,  the  law 
conld  be  evaded  by  showing  In  defense  that 
the' whisky  belonj^  to  some  one  else.  We 
do  not  conceive  that  the  question  of  agency 
IB  involved  under  this  statute.  So,  hi  our 
opinion,  the  court,  1^  Its  charge,  sufficiently 
informed  the  Jury  of  the  rule  of  law  on  the 
subject,  and  said  charge  was  not  upon  the 
weight  of  the  testimony.  The  acts  of  the  de* 
fendant  constitute  blm  the  giver,  whether  he 
disposed  of  the  whisky  as  hfs  own,  or  had 
the  authority  of  some  one  dse  to  dispose  of 
It  He  found  the  whisky,  and  then  assumed 
control  of  It,  and  gave  It  away.  We  find  no 
error  In  tbe  record,  and  the  judgment  Is  af- 
firmed. 


KEITQ  T.  STAI^ 
(Ooart  of  OMminal  Appeals  bf  T^Eas.    March  % 

1808.) 

iHTozicATnie  Liquors— iKDiCTMBNT^-ScrnciBKCT 
— Bill  or  Ezcsftions— Evidbnos 

— IMPBACB1IB.NT. 

1.  The  allegation  in  an  ladictment  that  ac- 
ciised  gave  away  whisky  at  a  voting  precinct  on 
election  day,  "on  or  abont  a  certain  day,"  is 
sufficient  as  to  time. 

2.  An  excqttion  to  qoestlons  as  to  what  a  wit- 
ness for  the  state  had  testified  on  previous  oc- 
casions cannot  be  considered,  where  accused's 
bill  of  ezceptionB  does  not  show  whether  the 
witness  bad  made  an;  answers. 

3.  The  state  cannot  put  a  witness  on  tbe  stand 
for  the  purpose  of  laying  a  predicate  for  his  im- 
peachment. 

4.  Where,  in  a  prosecution  for  giving  away 
whisky  on  election  day,  a  witness  for  the  state 
testifies  that  be  had  not  seen  accused  give  away 
nny  liquor,  and  then  tbe  state  shows  that  he 
had  sworn  diCFerently  on  other  occasions,  ac- 
cused may  show  that  the  witness  bad  made 
Rtatements,  shortly  after  the  alleged  transaction, 
in  accord  with  his  testimony. 

Appeal  from  Kaufman  county  court;  Johni 
Vesey,  Judge. 

Andy  Keith  was  convicted  of  an  offense,  and 
he  appeals.  Beversed. 

J.  S.  Woods,  for  ai^hint.  Mann  Trice,  for 
tbe  State. 

HENDEBSOX,  J.  Appellant  was  convicted 
of  giving  away  whisky  at  a  voting  precinct  on 
election  day,  and  his  punishment  assessed  at  a 
fine  of  9100;  hence  this  appeal. 

The  motion  to  quash  the  indictment  was  not 
well  taken.  The  allegation  "on  or  about  a 
certain  day"  Is  sufficient  allegation  as  to  time 
Id  an  offense  of  this  character.  See  No.  1,367, 
Keith  v.  State  (Just  decided)  44  S.  W.  847. 

Appellant  excepted  to  tbe  method  pursued  1^ 
the  county  attorney  In  examining  the  witness 
Jeff  Itobertson.  who  was  Introduced  as  a  wlt- 
xiess  In  behalf  of  the  state.  It  appears  from  tbe 
blU  of  exceptions  that  appellant  was  permit- 
44  8.W.-54 


ted  to  examine  the  witness  as  to  what  be  had 
sworn  on  a  pcevlona  occasion,— once  as  to  his 
statements  of  tbe  case  before  tbe  grand  jury, 
and  at  another  time  as  to  his  statements  made 
to  tbe  county  attorney  in  the  presence  of  tbe 
district  Judge.  It  Ib  not  shown  by  this  blU  of 
exiceptlons  what  the  answers  of  tbe  witness 
were;  and.  In  fact,  It  Is  not  shown  that  he 
made  any  answers  to  the  questions  at  all.  The 
objection  tn-ged  Is  that  the  state  pursued  this 
method  as  to  the  witness  for  tbe  sole  purpose- 
of  Impeaching  bUn,  the  witness  not  having  tes- 
tified as  to  ai^  fact  either  in  favor  of  or 
against  an^dlant  If  the  bUl  showed  that  the- 
witness  made  any  answers  whatevw  to  the 
questions,  we  ni^t  taka  cognlsnoe  of  the- 
nwtters  eoitafand  In  this  Mil  of  exceptions. 
Of  course,  it  woold  not  be  competent  fbr  the 
county  attorney  to  put  his  own  witness  on  the- 
stand,  merely  for  the  purpose  of  laying  a  pred- 
icate for  the  Inq^eachment  of  such  witness.  If 
he  i^ced  the  wltms  on  the  stand,  and,  to- 
his  snq>rlse,  sudi  witness  testified  Injuriously 
against  Um,  then  be  m^t  be  permitted  to> 
lay  tbe  predicate  for  Impeachment 

Durbv  the  progress  of  tbe  trial,  the  follow- 
ing bill  of  exceptions  was  reserved:  "Be  It  re- 
membered that  on  tbe  trial  of  the  above  cauae,. 
tiiat  after  the  witness  Bobertion  had  beenr 
introduced  by  the  state,  and  bad  not  been  ask- 
ed by  the  state  as  to  the  sale  of  tbe  liquor  to 
Dan  Hall,  and  had  testified  on  crosa-examlna- 
tlon  that  he  bad  not  seen  tbe  defendant  give 
Dan  Han  any  intoxicating  liquor  <hi  the  day 
alleged  In  the  Indictment,  and  aHer  tbe  state 
bad  Introduced  evidence  to  Impeach  the  said 
Robertson,  by  showing  sbUements  by  him  made 
out  of  court  different  to  what  he  was  tiien  tes- 
tU^Ing,  tbe  defendant  offered  to  prove  Mr. 
Asa  Stone,  fbr  whmn  the  witness  bad  worked ' 
for  a  year,  that  the  said  witness  hod  told  him 
befrae  the  flndli^  of  this  indictment  that  he 
bad  never  seen  defendant  give  any  Uqnor  to 
the  said  Dan  Hall,  but  that  parties  wanted 
him  to  swear  that  he  bad  seen  hbn  do  so,  In- 
slsthig  that  as  the  state  bad  Introduced  evl- 
d^ce  to  show  other  and  conflicting  statemoite 
by  this  witness,  as  before  shown,  that  It  was 
competent  for  the  defendsnt  to  show  by  the 
said  Stone  that  the  evidence  of  tbe  witness- 
Jeff  Robertson  on  the  trial  of  this  cause  cor- 
responded with  statonents  he  bad  made  to  htaa 
(Stone)  out  of  court,  insisting  that.  If  the  wit- 
ness Robertson  could  be  impeached  by  his  state- 
ments made  out  of  court,  he  could  be  corrot)o- 
rated  In  the  same  way.  But  the  court  sns- 
tained  the  state's  objection  to  this  evidence, 
and  refused  to  allow  the  bitrodncUon  of  tbe 
evidence,  to  which  ^e  defendant  accepted,  and 
reserved  bis  bill  of  exoQvtkms."  If  the  UU  of 
exertions  made  It  dear  that  appellant  pro- 
posed to  prove  that  some  time  before  the  state 
bad  shown  ttiat  the  witness  Robertson  had 
made  contradictory  statements,  and  recentiy 
Attes  tbe  alleged  event,— that  Is,  tbe  giving  of 
the  whisky  to  Dan  Hall  on  elecUtm  day,— said 
witness  bad  made  a  statement  In  aocwd  with 
his  testimony  delivered  on  the  trial.  It  would 

Digitized  by  Google 


850 


44  SOUTHWESTBBN  REPOBTBB. 


(Tex. 


itare  been  competent  evidence  as  corroborating 
blm;  tbe  rule  being  that  when  testimony  of 
this  character,  tending  to  Impeach  a  witness, 
has  been  introduced  by  one  party,  showing 
that  the  witness  made  statements  at  variance 
with  the  testimony  given  by  him  on  the  stand, 
the  party  calling  such  witness  can  show,  in 
support  of  same,  that  recently  after  the  trans- 
action, and  before  any  motive  or  inducement 
existed  to  fabricate,  he  made  a  statement  about 
the  transaction  similar  to  ttiat  testified  on  the 
triaL  See  Campbell  v.  State,  35  Tex.  Or.  H.  160. 
32  S.  W.  774;  Diclier  v.  State  (Tex.  Or.  App.) 
S2  S.  W.  541;  BaUey  v.  State,  8  Tex.  App. 
US;  Wiiliama  v.  State,  24  Tex.  App.  637,  7  S. 
W.  333;  Jones  v.  State  (Tex.  Cr.  App.)  41  8. 
W.  638.  This  bUl  of  excepUons,  however,  la 
very  general  in  Its  terms;  that  is.  It  was  pro- 
pofeA  by  the  defendant  to  prove  by  Stone  that, 
before  the  Indictment  was  found,  the  witness 
liad  made  to  liim  a  statement  in  accord  with 
his  testimony  delivered  on  the  trial.  The  state- 
ments proved  by  the  state  were  laid  at  alxtut 
the  time  the  Indictment  was  fonnd,  as  In  Im- 
peachment of  the  witness  Sobertaon  It  was 
shown  what  he  stated  before  the  grand  Jury. 
While,  in  our  opindon.  the  bill  ought  to  have 
more  distinctly  stated  the  time,  yet,  conceding 
it  is  definite  enough  to  raise  the  question,  we 
hold  tliat  the  supporting  testimony,  under  the 
peculiar  circumstances  of  ttils  case,  onght  to 
liave  been  admitted.  It  is  not  necessary  to  con- 
aider  the  other  assignments  of  error.  The 
Judgment  Is  reversed,  and  the  cause  remanded. 


DABTER  v.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    March  8, 

189a) 

UomciDK  —  EviDBNcB  —  Rbpdtatiox  —  Dbclaba- 
TioNs  —  Rb8  Obst^ — Trial  —  Erhor  Ccrbd  — 
Failure  to  Object — New  Trial — Mibcoxdcot 
OF  Jdrt. 

1.  It  ia  not  error  to  refuse  to  require  the  state 
to  pnt  all  the  eyewitnesses  of  the  homicide  on 
the  stand,  where  defendant  is  tried  for  murder. 

2.  It  is  not  error  to  permit  the  state  to  recall 
a  witness. 

8.  It  is  not  error  not  to  permit  a  defendant, 
on  trial  for  murder,  to  go  into  particulars  of  de- 
ceased's reputation  as  oeing  a  dangerous  mao. 
and  to  show  particular  Incidents  where  he  had 
engaged  in  difficulties  with  deadly  weapons. 

4.  What  one  said  and  did  when  arrested  tor 
murder  is  admissible  as  a  part  of  the  res  gestae. 

5.  Error  in  the  admission  of  what  one  said 
and  did  when  arrested  for  murder  Is  cured  by 
a'  charge  withdrawing  the  evidence  from  the 
jury. 

6.  An  objection  to  a  charge  on  provoking  diffi- 
culty f-aniidt  he  first  raised  on  appeal. 

7.  Special  charms  shonldtiot  be  given  where 
the  issues  are  suSiciaitIr  covered  by  the  charge 

as  given. 

8.  A  jury  received  "other  testimony,"  within 
■Code  Or.  Proc.  art.  817,  subd.  7,  which  entitled 
defendant  to  a  new  trial,  where  they  viewed 
the  locas  in  quo  of  the  homicide  while  deliberat- 
ing on  their  verdict,  and  concluded  therefrom 
that  one  of  defendant's  witnesses  was  mistak* 
en.  and  where  they  learned  by  a  statement  of 
one  of  their  number  that  defendant  was  an  ex- 
convict. 


9.  The  officer  in  charge  should  not  permit 
the  jury  to  go  into  a  saloon  while  deliberatins- 
10.  While  the  jury  are  deliberating,  the  officer 
in  charge  should  not  permit  a  Juror  to  separate 
from  the  others  in  company  wUh  a  witness  in 
the  case. 

Appeal  from  district  conrt.  Walker  coun- 
ty; J.  M.  Smltber,  Judge. 

Joe  Darter  was  convicted  of  marder.  and 
be  appeala.  Reversed. 

J.  F.  Randolph  and  Powell,  Ball  &  Ran- 
dolph, for  appellant  Mann  Trice,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  bis 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  25  years;  hence 
this  appeal. 

Appellant  assigns  as  error  the  action  of 
the  court  in  overruling  his  motion  to  re- 
quire the  state  to  put  ail  the  eyewituessee  to 
the  homicide  on  the  stand,  so  that  he  might 
have  the  benefit  of  the  cross-examination 
of  said  witnesses.  This  matter  baa  been  re- 
peatedly settled  by  this  court  against  the 
contention  of  the  appellant  See  Reyons  v. 
State,  33  Tex.  Cr.  R.  143.  25  S.  W.  786: 
KIdweU  V.  State,  35  Tex.  Cr.  R.  264,  83  S. 
W.  342. 

There  was  no  error  In  allowing  the  state 
to  recall  the  witness  Maxey,  nor  In  permit- 
ting the  state  to  introduce  the  witness  Lee. 
The  matters  presented  In  these  bQls  ot  ex- 
ception are  greatly  in  the  discretion  of  tho 
trial  court  and,  unless  there  appears  to  im 
a  palpable  abuse  of  such  discretion.  It  will 
not  constitute  reversible  error. 

Nor  was  there  any  error  in  refusing  to  per- 
mit the  defendant  to  go  into  the  particulars 
of  the  deceased's  reputation  as  to  being  a 
dangerous  man,  and  allowing  proof  of  par- 
ticular incidents  where  he  had  engaged  In 
difficulties  with  deadly  weapons. 

The  testimony  of  Mnxey,  as  to  what  the 
defendant  said  and  did  on  his  arrest,  was  a 
part  of  the  res  gestae  of  the  liomlclde,  an*J 
admissible  as  such.  But,  If  It  be  conceded 
that  this  was  error,  it  was  cured  by  the  ac- 
tion of  the  court  In  withdrawing  it  from  the 
Jury  by  the  charge. 

W'e  have  examined  the  court's  charge  care- 
fully, and  do  not  think  it  subject  to  the  criti- 
cism of  counsel  for  appellant.  No  objection 
is  urged,  either  by  bill  or  In  the  motion  for 
new  trial,  to  the  charge  given  by  the  court 
on  provoking  the  difficulty:  and,  if  this  waa 
erroneous.  It  cannot  be  complained  of  here 
for  the  fii-st  time.  Nor  do  we  agree  with  ap- 
pellant that  .the  special  charges  should  bave 
been  given.  The  court's  charge  sufficiently 
covered  the  Issues  lu  the  case. 

Among  other  things,  appellant  predicated 
bis  motion  for  a  new  trial  on  the  ground 
that  the  Jury  were  guilty  of  misconduct 
while  they  had  the  case  In  charge,  and  also 
that  they  heard  additional  testimony.  This 
matt»  appears  to  bave  beeo  tried  by  tbe 
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court  on  affldaTlts  pro  and  con.  Appellant 
fnmbihed  a  number  of  afBdaTlts  In  proof  of 
the  grounds  alleged  bj  blm,  and  tbe  state 
replied  to  these  by  counter  affldaTlts.  Ap- 
pellant Inbodnced  the  affidavits  of  several 
of  the  Jnrors  traidlng  to  show  that  they  were 
permitted,— In  fact^  carried  1^  the  officer 
having  charge  of  them  to  the  locns  in  quo  of 
the  homicide,  which  was  at  a  cotton  wharf 
In  the  town  of  Hnntsville,  only  a  few  blocks 
distant  from  the  court  lu>uBe,  and  that  the 
Jury,  while  there,  were  permitted  to  Inspect 
said  wharf  and  snrromidlngs,  which,  it  Is 
urged,  in  connection  with  the  testimony,  was 
bound  to  have  an  Important  bearing  with 
the  juiy,  as  tliese  physical  objects  would  be 
considered  by  them  In  weighing  the  testi- 
mony of  the  witnesses.  In  this  connectl<m, 
it  is  stated  In  the  affidavits  that  the  physical 
facts  as  fotmd  by  the  Jury  on  the  ground 
were  used  to  discredit  one  Hiram  Stntts,  an 
Impwtant  witness  for  tbe  defendant  This 
witness  testified  to  seeing  a  part  of  the  diffi- 
culty, and  it  is  stated  in  the  affidavits  that 
it  was  observed  by  some  of  the  Jury,  at  the 
time  they  were  at  tbe  cotton  wharf,  that 
Stntts,  from  bis  position  on  the  ground,  could 
Dot  have  seen  what  he  testified  to  having 
seen.  This  affidavit  was  made  by  one  J.  H. 
Hosea,  who  stated  that  he  heard  one  of  the 
Jurors  remark— could  not  say  which  one— 
that,  ^tb  the  height  of  the  wharf,  Hiram 
Stntts  could  not  have  seen  the  two  men  on 
the  northeast  comer  or  part  of  tbe  wharf, 
where  Ward  was  said  io  have  been  killed,  In 
the  position  Stntts  claimed  they  were.  It  Is 
also  stated  In  the  affidavits  that  two  of  the 
Jurors,  E.  W.  Turner  and  8.  Holland,  made 
the  statement  In  the  Jury  room,  while  the 
Jury  were  deliberating  on  their  verdict,  that 
the  defendant  was  an  ex-convlct  having 
stabbed  a  boy  In  the  back,  and  that  he  was 
a  bad  character,  and  It  was  best  to  get  him 
out  of  the  country.  These,  we  believe,  are 
all  the  matters  presented  that  can  be  consid- 
ered In  the  nature  of  testimony  heard  by  the 
Jury  after  having  retired  to  deliberate  upon 
tbe  case. 

We  do  not  understand  the  testimony  of 
the  stete  to  controvert  the  fact  that  the  Jury 
were  carried  to  the  cotton  wharf  on  the  two 
occasions  stated  appellant  Indeed,  this 
is  admitted;  the  excuse  being  that  the  Ju- 
rors werecarried  to  somestalls  In  that  imme- 
diate vicinity,  Instead  of  a  privy,  for  private 
purposes.  Some  of  the  Jurors  deny  that  they 
made  any  examination  of  the  surroundings; 
but  there  Is  no  express  denial  that  the  re- 
mark was  made,  as  stated  in  the  affidavit  of 
appellant,  that  one  of  tbe  Jurors  stated,  on 
the  ground,  that  Hiram  Stntts  could  not 
have  seen  what  he  testified  to.  The  witness 
Hosea,  however,  who  made  the  affidavit  for 
the  appellant  states,  in  an  explanatory  affi- 
davit for  the  state,  that  he  may,  at  some 
time  since  the  trial,  have  said  that  he  did 
not  believe  Hiram  Stntts'  testimony,  but 
that  he  had  never  said  that  It  was  becanse 


he  went  to  the  cotton  wharf,  and  made  an 
examination  of  tbe  sumnmdlngs,  etc.  This 
la  all  the  denial  as  to  this  matter.  It  Is  not 
a  denial  of  bis  former  statement  that  some 
other  Juror  on  the  ground  made  the  observa- 
tion to  which  he  swcwe  on  behalf  of  the  ap- 
pellant Nor  is  it  denied  anywhere  in  the 
affidavlto  for  the  state  that  It  was  stated  by 
the  two  Jurors,  while  the  Jury  were  deliber^ 
atlzi^,  that  appelant  was  an  ez-convlct  be 
havii^  been  formerly  sent  to  tbe  peniten- 
tiary for  stabbing  a  boy  In  the  back.  The 
affidavits  in  Hds  regard  on  the  part  of  the 
state  simply  show  that  this  stetement  was 
made  after  13ie  Jnry  had  agreed  that  appel- 
lant was  guilty  of  murder  in  the  second  de- 
gree; but  they  also  show  that  they  had  not 
agreed  at  that  time  on  the  term  of  punish- 
ment ftnd,  tn  fact  they  expressly  declare  that 
titere  was  a  wide  diversity  between  the  Ju- 
rors as  to  the  amount  of  punishment  Bvl- 
dently,  this  declaration  must  have  been 
made  by  those  desiring  the  highest  punish- 
ment to  Induce  or  coerce  others  more  fiivor- 
ably  inclined  towards  the  defendant  to  agree 
tothelrterms.  Wecanuot  but  regard  thevlew- 
ing  of  the  locus  In  quo  of  the  homicide  by  the 
Jury,  and  Its  use  In  connection  with  Stotts' 
testimony,  and  also  the  declaration,  made 
before  the  Jury,  that  appellant  had  pre- 
viously been  convicted  and  sent  to  the  peni- 
tentiary for  stabbing  a  boy  in  the  hack,  as 
In  the  nature  of  evidence— unsworn  testi- 
mony—received by  the  Jury  after  they  had 
retired  to  deliberate  upon  the  case;  and  It 
was  evidently  injurious  and  hurtful  to  the 
appellant.  Code  Cr.  Proc  art  817.  snbd.  7, 
as  has  been  stated  In  previous  decisions  of 
the  court  would  appear  to  be  mandatory, 
and,  where  the  Jury  has  received  otbw  mate- 
rial evidence,  whether  from  one  of  their 
number  or  from  others,  after  they  have  re- 
tired to  consider  of  their  verdict  will  be 
cause  for  reversal.  See  Hai^rove  v.  State 
(Tex.  Cr.  App.)  26  S.  W.  99S;  Bills  V.  State. 
33  Tex.  Cr.  R.  ROO,  27  S.  W.  185;  MItehell  v. 
State,  86  Tex.  Cr.  R.  278,  86  8.  W.  466.  We 
would  observe.  In  connection  with  this  mat- 
ter, that  the  sheriff  or  officer  ta  charge  of  the 
Jury  in  any  criminal  case  should  be  very 
careful  In  his  handling  of  the  Jury  when  ab* 
sent  from  the  court  and  «q;>eclally  avoid  car- 
rying them  to  any  place  where  the  offense  Is 
alleged  to  have  occurred.  In  such  case.  It 
would  be  next  to  Impossible  to  prevent  the 
Jnry  from  considering  the  locus  In  quo  In 
connection  with  the  testimony  of  tbe  witness- 
es. Obviously,  the  Impropriety  of  carrying 
the  Jury  upon  the  ground  where  the  homi- 
cide happened  should  have  occurred  to  the 
officer,  and  this  failure  of  duty  on  his  part 
is  little  short  of  negligence. 

It  also  apirears,  by  affidavits,  that  the  Jury 
were  permitted  to  scatter.  On  one  occasion 
some  of  them  remained  In  a  saloon^  while 
others  went  some  little  distance  Into  the 
back  yard  to  attend  the  duties  of  naturcr 
The  state's  affidavits  tend  to  show  that  a' 
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the  Jury  were  within  the  view  of  the  officer, 
but  thlB  Is  not  made  clear.  The  officer  in 
charge  Bhould  not  have  permitted  the  Jury 
to  go  Into  a  saloon  at  all  while  they  were  de- 
liberating. No  emergency  would  seem  to 
authorize  this.  It  Is  also  stated.  In  the  afll- 
davit  of  one  Ulbbs,  that  while  the  jury  were 
breakfasting,  or  about  the  time  they  fin- 
ished, one  of  the  Jurors,  to  wit,  Will  Robin- 
son, went  with  blm  to  a  privy,  about  40  steps 
from  the  body  of  the  Jury,  and  that  they 
remained  at  the  privy  together  about  20 
minutes;  that  they  were  by  themselves,  and 
were  not  accompanied  by  Uie  balance  of  the 
Jury,  or  the  sheriff  or  his  deputy;  that  they 
were  not  in  sight  of  the  Jury,  nor  the  officer 
in  charge  of  the  jury.  Glbbs  was  a  witness 
in  the  case.  What  occurred  between  them 
Is  not  made  to  appear.  This  affidavit  Is  not 
gainsaid  by  the  state.  This,  It  seems  to  us, 
vi^as  a  separation  of  the  Jury,  and  was  such 
misconduct  as  should  have  been  reprehend- 
ed by  the  trial  court  The  matter  should 
have  been  Investigated,  and,  If  the  officer  In 
charge  of  the  Jury  was  found  negligent  In 
bis  duties,  he  should  have  been  punished. 

The  action  of  the  Jurors  Turner  and  Hol- 
land, In  stating  before  the  Jury  that  appel- 
lant bad  been  previously  convicted  for  stab- 
bing a  boy  In  the  back,  was  not  only  pla- 
cing before  the  Jury  new  evidence,  but  was 
very  suggestive  that  these  Jurors  were  occu- 
pying the  role  of  prosecutors  in  the  jury 
box.  But  we  will  not  discuss  this  matter 
further.  The  observations  we  made  In  the 
case  of  Tate  v.  f^tate  (Tex.  Cr.  App.)  42  S. 
W.  595,  are  applicable  to  this  case,  and  we 
quote  from  said  case  as  follows:  "The  rec- 
ord discloses  an  absolute  fairness  of  trial, 
and  a  proper  administration  of  the  law  up 
to  the  submission  of  this  case  to  the  Jury, 
and  the  reversal  Is  based  solely  upon  tbelr 
misconduct  It  occurs  to  us  that  when  this 
matter  was  presented  to  the  Judge  below  It 
was  bis  bounden  duty,  after  the  proof  was 
Rubmltted.  to  have  granted  a  new  trial,  and 
not  have  compelled  defendant  to  seek  re- 
dress by  an  appeal  to  this  court.  In  grant- 
ing that  new  trial,  he  should  have  definitely 
nscei-tained  who  of  the  Jurors  were  guilty  of 
thus  tampering  with  Justice,  and  hare  visit- 
ed upon  such  the  summary  pnnlshment  au- 
thorized by  law  as  for  a  contempt  of  bis 
court  One  such  punishment,  properly  visit- 
ed, would  do  much  to  arrest  this  vicious 
practice,  and  to  teach  jurors  a  lesson  that 
they  should  be  governed  entirely  and  ex- 
clusively by  the  oath  assumed  by  them  when 
they  enter  upon  the  trial  of  the  case;  that 
is,  to  try  the  case  solely  upon  the  law  and 
the  evidence  submitted  to  them.  This  court 
has  been  compelled  to  reverse  not  a  few 
cases  on  account  of  the  misconduct  of  juries 
In  going  mitslde  the  record,  and  then  after- 
wards making  affidavits  publishing  their  dis- 
regard of  the  obligations  assumed  by  them 
when  they  were  sworn  as  Jurors.  We  would 
suggest  tbat  tbe  district  judges  hereafter 


call  the  attention  of  the  Jury  to  the  oath  tbey 
have  taken,  and  admonish  them  against  go- 
ing outside  of  the  record  in  the  trial  of  any 
cause,  and  then,  certainly,  on  a  disr^ard  of 
such  admonition,  there  would  be  fall  antbor* 
Ity  to  visit  such  punlshmott  as  wonld  put 
an  end  to  the  practice." 

The  Judgment  is  reversed,  and  tbe  cause 
remanded. 


BRUCB  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   March  9. 

18£t8.> 

Crimikal  Law— Covnasioics— Hakmlbss  Ebiio*— 

W1TNR88E8— iMPBACailEST— PilKliaK  JEOP- 
ARDY—I STO 11  CAT  I  HQ  Liquors— Salbs. 

1.  Admission  of  a  confession  made  by  an  ac- 
cused, not  then  in  Jail,  to  the  county  attorney, 
on  inducements  held  oat  to  him  by  the  attorney 
that  he  would  be  lenient  with  accused  if  he 
would  plead  (fuilty,  is  harmless  error  when  the 
court  instructs  the  jury  to  disreeard  the  confes- 
sion if  they  find  it  was  made  with  the  hope  on 
the  part  of  accused  that  the  county  attorney 
wonld  be  lenient,  and  dismiss  some  of  the  cases 
against  bim. 

2.  Tbe  state  mar  prove  by  a  defendant  who 
takes  tbe  stand  on  his  own  loebelt  that  he  is 
then  under  Indictment  for  perjury. 

3.  On  a  trial  for  the  sale  of  intoxicating  liq- 
uor, where  the  state  showed  three  distinct  sales, 
constituting  separate  offenses,  and  defendant 
pleaded  former  jeopardy,  but  offered  no  evidence 
that  he  had  been  convicted  of  the  sale  charged, 
tbe  admission  of  statements  of  jurors  who  tried 
defendant  in  a  former  case,  wherein  there  was 
a  conviction,  that  they  did  not  convict  him  for 
the  sale  charged  In  the*  second  Indictment,  was 
harmless  error. 

4.  The  term  "sale."  aa  used  In  the  local  option 
law,  has  reference  to  the  actual  sale  to  the  pei^ 
son  buying  at  the  connter,  whether  or  not  he 
purchase  as  agent. 

Hurt.  P.  J.,  dis  .enting. 

Appeal  from  Parker  county  court;  I.  N. 
Roach,  Judge. 

Dan  Bruce  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Affirmed. 

Martin  &  Flanary,  for  appellant  Mann 
Trice,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  hts 
punishment  assessed  at  a  fine  of  $2&  and  2<i 
days'  Imprisonment  in  tbe  county  Jail;  henve 
this  appeal. 

On  tbe  trial,  R.  B.  Hood,  county  attorney, 
testified  that  the  appellant  confessed  to  him 
that  he  bad  sold  whisky,  as  charged  against 
him,  to  the  witness  Brock.  It  does  not  ap- 
pear that  at  the  time  appellant  was  in  jatL 
It  is  stated,  however,  that  he  had  previously 
been  In  jail,  and  had  some  talk  with  the 
county  attorney  about  tndictmenta  against 
htm  for  violating  the  local  option  law;  that 
something  was  said  about  settling  the  cases, 
and  the  county  attorney  suggested  that, 
when  he  got  out  of  Jail,  to  come  around  and 
see  him,  and  he  would  treat  with  him  with 
reference  to  the  cases.  After  he  got  out  of 
Jail,  he  met  the  county  attorney,  and  he  then 
made  the  statement  complained  of  to  blm. 
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In  this  ctmnectloii  it  li  dalmed  tbat  certain 
Indncements  were  held  out  to  him  by  the 
county  attorney,— that  Is,  he  would  be  leni- 
ent with  him.  It  he  would  plead  guilty;  that 
he  was  thereby  Induced  to  confess.  We  do 
not  twlicTe  the  Mil  shows  that  character  of 
persuasion  or  Inducement  that  would  Tltlate 
the  admitted  testimony.  However,  the  court 
gave  appellant's  requested  chai^  on  this 
subject,  which  Instructed  the  Jury  to  dl»e- 
gard  said  confession  It  they  found  that  the 
same  was  made  to  the  county  attorney  with 
the  hope  then  and  there  on  the  part  of  the 
appellant  that  the  county  attorney  would  be 
lenient  to  him,  and  would  dismiss  some  ot 
the  cases  against  him.  This,  it  occurs  to  us, 
was  all  that  appellant  could  ask  or  was  rea- 
sonably entitled  to. 

Appellant  took  the  stand  on  his  own  be- 
half, and  on  cross-examination  the  state  was 
permitted  to  prove  by  him  that  he  was  then 
under  Indictment  for  perjury  In  the  federal 
court  at  Dallas.  Appella&t  objected  to  tliis 
testimony;  among  other  things,  on  the 
gronnd  that  It  vaa  not  shown  that  defendant 
had  ever  been  convicted  of  said  offense,  a&d 
because  the  fact  that  be  was  so  chained  was 
calculated  to  prejudice  the  Jury  against  de- 
fendant This  question  has  been  settled  lu 
this  state  against  the  contention  of  appel- 
lant See  Carroll  v.  State,  82  Tex.  Cr.  B.  431, 
24  S.  W.  100;  Brittaln  State,  S6  Tex.  Cr. 
R.  406,  37  8.  W.  758. 

During  the  trial  of  the  case  the  state  was 
permitted  to  prove  by  the  witnesses  James 
Hurst  and  EL  E.  Taylor  that  they  were  Jurors 
in  cause  Xo.  2,480  against  defendant,  and 
that  they  did  not  convict  the  defendant  ot 
the  oflCnse  charged  In  this  indictment,  but 
that  tbey  did  convict  him  of  the  charge  In 
the  Indictment  in  said  cause  No.  2,430;  but 
they  could  not  say  on  what  exact  day  tlie  de- 
fendant did  sell  the  liquor  in  cause  No.  2,430. 
It  will  be  remarked.  In  this  connection,  that 
said  witnesses  were  used  by  the  state  to 
rebut  appellant's  testiinony  on  former  Jeop- 
ardy, which  was  based  on  a  conviction  In 
cause  No.  2,430.  While  the  testimony  deliv- 
ered by  these  witnesses  was  not  competent 
as  It  was  not  proof  of  any  fact  but  merely 
their  opinion  as  to  a  matter  about  which 
they  hod  convicted  appellant  lu  cause  No. 
2,430,  yet  under  the  peculhir  circumstances 
«f  this  case,  we  fail  to  see  how  said  testl- 
mony  could  hare  operated  to  the  prejudice  of 
the  appellant  The  proof  on  the.  part  of  the 
state  showed  three  distinct  sales  of  whisky 
by  appellant  to  the  prosecutor,  George  Brock, 
to  wit  one  sale  on  the  20th  ot  January,  one 
on  the  Ist  of  February,  and  <Hie  on  the  10th 
of  February;  and  the  witnesses  testified  that 
tlie  prosecutor  delivered  the  same  testimony 
with  reference  to  the  tbree^lstlnct  sales  lie- 
fore  the  Jury  trying  the  former  cose.  Now, 
it  appellant  bad  required  the  court  to  con- 
fine the  prosecution  to  some  particular  day 
on  the  f omwr  trial,  be  would  liave  been  in 
better  shape  to.  have  availed  blniself  of  bis 


plea  of  former  Jeopardy.  If  this  had  been 
done,  and  the  state  forced  to  elect  up<m 
which  sale  It  would  prosecute,  and  the  sale 
on  the  20tta  ot  January  had  been  selected, 
still  appellant  could  have  been  prosecuted 
for  the  other  sales,  each  sale  being  a  s^a- 
rato  and  distinct  offense.  It  the  prosecution 
had  been  so  confined,  then  appellant  could 
hove  asked  the  court  to  instruct  the  jury,  If 
this  prosecution  was  for  that  particular 
transaction,  to  find  the  plea  true,  and,  It  no 
otiier  salra  were  proved,  to  acquit  him  alto- 
gether, l^ls  coufse,  however,  was  not  pur- 
sued; and.  Inasmuch  as  the  burden  was  up- 
on appellant  to  establish  his  plea  ot  former 
conviction,  he  iros  stUl  liable  to  be  convicted 
for  either  ot  said  sales.  If  the  Jury  believed 
that  more  than  one  sale  had  been  made.  Un- 
der the  stete  of  case  contained  In  the  record, 
white  the  statements  of  the  Jurors  who  tried 
the  flrst  case,  to  the  effect  that  tbey  did  not 
,  convict  defendant  for  this  transactlfm,  were 
clearly  inadmissible,  still  they  were  barm- 
less,  because  there  Is  no  proof  In  this  record 
that  ai^llant  had  been  convicted  of  this 
particular  sale.  If  such  proof  had  been 
made,  then  the  testimony  of  these  jurors 
would  have  been  not  only  Inadmissible,  but 
Injurious  to  the  appellant.  We  think  the 
court  sufficiently  charged  on  appellant's  plea 
of  former  Jeopardy,  and  the  requested  charge 
was  not  the  law  on  this  subject 

The  court's  charge  on  alibi  was  also  suffi- 
cient and  the  requested  charge  was  not  nec- 
essary. 

Appellant  requested  the  court  to  Instruct 
the  jury  that  If  they  brtleved  that  one  Fred 
Jensen  gave  the  prosecuting  witness  some 
money,  and  told  him  to  get  some  whisky  for 
him,  and  that  sold  prosecutor  bought  the 
whisky  tor  him,  and  informed  appellant  at 
the  time  that  he  made  the  purchase  tor  Fred 
Jensen,  then  they  must  acquit  the  appellant. 
The  Indictment  In  this  case  charged  Uut  ap- 
pellant sold  the  whislcy  to  Qeorge  Brock,  and 
the  proof  showed  that  the  sale  was  made  di- 
rectly to  Oeorge  Brock,  but  for  Fred  Jensen, 
who  furnished  the  money  for  that  purpose; 
that  said  appellant  was  Informed  by  the 
prosecutor  that  the  purchase  was  made  for 
Jensen.  That  Is,  we  understand  the  contri- 
tion to  be  that  If  the  sale  was  made  to 
George  Brock  as  agent  for  Fred  Jensen,  there 
would  be  a  variance  between  the  allegation 
in  the  indictment  and  the  proof.  It  may  be 
stated  that  as  a  matter  of  contract  the  sale 
was  made  to  Jensen  through  the  prosecutor, 
Brock.  This,  however.  Is  not  an  action 
based  on  the  liability  of  Jensen.  The  sale 
was  a  consummated  sale.  The  money  was 
paid  by  Brock,  and  the  whisky  delivered  to 
him.  In  this  sense  the  sale  was  to  Brock, 
and,  although  it  may  have  been  for  the  use 
of  another,  the  law  does  not  concern  itself 
about  his  agency.  He  bought  and  paid  tor 
tbe  liquor.  The  constitution  on  this  subject 
was  Intended  to  prohibit  sales  In  local  option 
territory,  and  the  statute  makes  criminal  the 
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sftle  by  any  one  of  Intoxicatliic  liquor  In  local 
option  territory*  It  does  not  limit  such  sale 
to  the  use  of  tbe  person  purchasing,  bnt  It 
proscribes  all  sales,  save  the  exceptlaas  pro- 
vided by  the  statute  Itself.  Code  Cr.  Proc 
1895,  art  25,  provides  that  "the  prorlslon  of 
this  Code  shall  be  liberally  construed,  so  as 
to  attain  the  objects  Intended  by  the  legisla- 
ture: the  prevention,  suppression  and  pun- 
Uhment  of  crime."  Under  this  rule  It  oc- 
curs to  us  that  the  term  "sale,"  as  used  In 
the  statute,  la  not  to  be  construed  according 
to  Its  strict  contractual  tfense;  but  that  the 
statute  has  reference  to  the  aetnal  sale  te  the 
person  buytog  at  the  counter,  whether  he 
purchase  for  the  use  of  some  other  person 
or  as  an  agent.  The  sale  Is  consummated 
by  him.  He  Is  the  buyer.  The  sale  is  to 
him,  although  it  may  be  for  the  use  of  some 
other  penon,  and  with  some  other  person's 
money.  Any  other  construction,  it  seems  to 
us,  would  subject  the  law  to  confusion,  sub-, 
teri^iges,  and  evasions.  As  stated  before,  It 
Is  not  a  Question  of  contract  or  obligation; 
It  is  simply  a  question  of  whether  or  not 
there  Is  a  variance  between  the  allegations 
in  the  Indictment  and  the  proof.  We  hold 
there  Is  no  variance;  that  the  proof  shows 
that  the  sale  was  ma  je  to  Brock,  the  party 
as  alleged;  and  It  does  not  matter  for  whom 
he  purchased.  The  sale  was  made  to  him; 
and  the  allegation  In  the  Indictment  is  prov- 
en, although  he  mi^  have  purchased  It  for 
some  one  else.  Aecwdlngly,  the  court  did 
not  err  in  refusing  to  give  the  requested 
charge.  See  Takel  v.  State,  80  Tex.  App. 
391,  IT  &  W.  043,  and  20  S.  W.  205. 

Appelant  set  up  certain  matters  in  his 
motion  for  a  new  trial  chafing  the  jury 
with  mlscondnet  while  deliberating  about 
the  case.  We  have  examined  the  sam^  and 
do  not  consldo:  the  matters  therein  set  up 
as  of  a  material  character,  and  the  court  did 
not  err  In  overmllng  the  motion  for  a  new 
trial  upon  that  ground.  We  have  examined 
the  record  caxefully,  and,  in  onr  opinion,  the 
evidence  sustains  the  verdict  The  Judg- 
ment Is  affirmed. 

HURT,  P.  J.,  dissents  from  the  last  propo- 
sition. If  Brock  tells  the  truth,  the  whisky 
was  sold  to  Jeiuen.  and  not  to  htm,  as  al- 
leged. 


COOMBS  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  23, 
1898.) 

CONSTITUTIODU.  LAW— UdNICIPAL  CotTBTS— JORIS- 

DicTioK — Violation  or  Fbkal  Law. 
1.  Under  Ooast.  1876,  art  5,  I  1,  declaring 
that  the  judicial  power  of  the  Btate  shall  be 
vested  in  certain  specified  courts,  "and  in  auch 
other  courts  as  may  be  established  by  law,"  the 
legislature  can  neither  invest  mnnicipal  courts 
with  jurisdiction  exclusive  of  or  concurrent  with 
the  state  courts  to  try  violations  of  the  penal 
laws,  nor  invest  mnnicipal  corpmtfons  wltb 


power  to  suspend  any  penal  law  of  the  state 
witbin  the  limits  of  such  corporation. 

2.  Municipal  courts  are  authorised  only  as  in- 
cidental to  mauicipal  charters,  under  Const  art. 
11,  relating  to  such  corporations,  and  can  be 
created  only  nndn-  snch  chartns,  bnt  can  form 
no  part  of  *Hhe  judicial  power  of  the  stat^  pro- 
vided for  by  article  5. 

Hurt  P.  J.,  dissenting. 

Appeal  from  Dallas  county  conrt;  T.  F. 
Nash,  Judge. 

JuUa  A.  Coombs,  alias  Maud  Shirley,  was 
convicted  In  the  county  court  of  Dallas  coun- 
ty, under  an  Indictment  charging  her  with 
keeping  a  disorderly  house,  and  fined  $200, 
from  which  Judgment  she  appeals.  Affirm- 
ed. 

Stlllwell  H.  Rnssell.  A.  P.  Woxencraft  and 
T.  A.  Work,  for  appellant  W.  B.  Hawkins. 

R.  L.  Henry,  and  Mann  Trice,  for  the  State. 

DAVIDSON.  J.  Appellant  was  convicted  in 
the  county  conrt  of  Dallas  county,  under  an 
Indictment  charging  her  with  keeping  a  dis- 
orderly house,  her  punishment  being  assessed 
at  a  fine  of  $200;  hence  this  appeal. 

When  the  case  was  called  for  trial,  she  filed 
a  plea  to  the  jurisdiction,  alleging.  In  sub- 
stance, that  the  county  court  could  not  exer- 
cise concurrent  orighul  Jurisdiction  with  the 
justice  of  the  peace  over  said  oflEense,  and 
that  said  county  conrt  conld  only  exercise 
jurisdiction  In  such  cases  when  appeaJied 
from  said  justice's  court  It  was  also  as- 
serted In  said  plea  that  tiie  city  conrt  of 
Dallas  had  jurisdiction  otw  houses  of  pros- 
tltntlon,  to  the  exdnslon  of  the  state  courts: 
and.  if  It  did  not  then  Ita  Jurisdiction  was 
concurrent  wltb  that  of  the  Justice  of  the 
peace. 

With  refWenee  to  the  first  pn^dtton,  the 
question  has  been  setOed  adrersely  to  the 
appellant  snd  we  do  not  care  to  further  dis- 
cuss It  See  Woodward  v.  State.  5  Tex.  App. 
296;  Jennings  v.  State,  Id.  286;  Solon  v. 
State,  Id.  801;  LeatherwDod  t.  State,  6  Tex. 
App.  244;  Chaplain  ▼.  State,  T  Tex.  App.  S7; 
Ballew  T.  State,  as  Tex.  App.  488,  9  S.  W. 
766.  These  decisions  construe  the  provisions 
of  the  constitution  of  1876  with  reference  to 
the  concurrent  original  jurisdlcUon  of  county 
and  Justices  of  the  peace  courte  In  finable 
misdemeanors.  The  amended  constitution  of 
1891  did  not  alter  or  change  this  jurisdiction. 

The  remaining  quesduts  suggested  by  said 
plea  to  the  jurisdiction,  with  reference  to  the 
authority  of  the  legislature  to  confer  Juris- 
diction upon  municipal  courts,  exduslve  of 
or  concurrent  with  the  state  courts,  over  vio- 
lations of  state  laws,  wQl  be  truted  In  a 
general  way,  without  taking  up  said  ^i^sl- 
tlons  separately. 

The  city  charter  of  DaDas,  In  force  at  the 
time  of  the  trid  of  thte  case  In  the  court 
below,  provides  as  foRows  (section  SHQ:  'The 
judicial  power  of  the  dty  of  Dallas  diall  be, 
and  the  same  Is  hereby,  vested  tn  a  conrt  to 
be  known  as  tbe  Dallas  Olty  Court*  to  be 
pralded  orer  by  a  Judge,  to  be  known  as  the 
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*Clt7  Judge*;  which  court  Is  hereby  created 
ADd  established  with  criminal  Jurisdiction  as 
follows:  To  bear,  detomlne  and  punish  all 
mlBdemeanora  over  which  the  recorder's  court 
of  Dallas  now  has  Jurisdiction;  to  try,  hear 
and  determine  and  punish  all  misdemeanors 
arising  under  the  provisions  of  this  charter; 
to  have  concurrent  Jurisdiction  with  state 
courts  over  all  misdemeanors  against  the 
state  laws,  committed  within  the  dty  limits, 
except  theft,  swindling,  aggrarated  assaults, 
and  aggravated  assaults  and  batteries;  keep- 
ing or  exhibiting  such  games  as  are  prohibit- 
ed by  law,  ^d  those  Involving  official  mis- 
conduct; and  to  have  exclusive  Jurisdiction 
over  disorderly  houses  and  female  vagrantB," 
In  Leach's  Case,  36  Tex.  Cr.  K.  S48,  36  S.  W. 
471.  we  held  that  the  legislature  did  not  have 
authority  to  confer  Jurisdiction  upon  city 
courts  to  try  violations  of  the  Praial  Code  of 
the  state.  The  same  proposition  was  re- 
affirmed In  Ex  parte  Kddx  (Tex.  Cr.  App.)  39 
S.  W.  670;  and  Id  the  latter  case  it  was  fur- 
ther held  that  the  legislature  had  no  author- 
1^  to  confer  upon  corporation  courts  ex  officio 
Jmisdlctlon  as  Justices  of  the  peace.  Since 
the  rendition  of  those  decisions,  our  supreme 
court  seem  to  have  taken  a  different  view 
of  the  matter,  and  arrived  at  a  different  con- 
clotiOD.  It  Is  to  be  regretted  that  courts  of 
last  resort,  whose  adjudications  are  flnal  In 
matters  coming  before  them,  should  disagree 
as  to  what  the  law  is,  or  should  be  In  the 
same  character  ot  cases  or  upon  the  same 
legal  propositions.  Were  this  a  matter  of 
personal  discretion  instead  of  one  of  high 
public  duty,  we  might  perhaps  be  Justified  In 
ylddlng  our  news;  but  under  our  constitu- 
tion, this  court  was  created  with  flnal  appel- 
late Jmrisdiction  In  all  criminal  appeals;  hence 
we  cannot.  If  we  felt  Inclined  to  do  so,  shirk 
the  reqwnslbUlty  Imposed  by  the  constitu- 
tion and  laws  of  this  state.  In  the  considera- 
tion of  a  constitution,  our  supreme  court 
said.  In  Meninger  v.  City  of  Houston,  68  Tex. 
44.  S  S.  W.  2fiQ:  "In  the  construction  of  a 
constitution,  It  Is  to  be  presumed  that  the 
language  In  wfalCb  it  was'writtm  was  care- 
folly  selected,  and  made  to  egress  the  will 
of  the  peojile,  and  that  In  adopting  it  they 
Intended  to  give  effect  to  every  one  of  Its 
prorfskms."  See,  also,  Git>bons  r.  Ogden,  0 
Wheat  IBS.  The  general  proposition  Is  w^ 
settled  Uiat  In  creating  the  constitution, 
worde  were  carefully  used  to  convey  the 
meaning  of  Its  framers.  Where  that  lan- 
ffuage  la  plain  and  nnamblgnous,  that  meaD< 
Ing  Should  be  given  to  the  words  which  the 
words  themsdves  Import  without  recourse 
to  extrinsic  matters.  But  should  such  mean* 
log  and  Intent  be  Involved  In  doubt  or  there 
ufaould  be  uncertainty  about  ft,  then  recourse 
may  be  had  to  extraneous  matters.  And  in 
tbia  connection  the  history  of  the  constitn- 
tioa  Itself,  or  those  particular  portions  of  It 
nnder  Investigation,  may  be  taken  Into  con- 
sideration. Every  ranstltntlon  has  a  history 
of  Its  own,  and  ours  Is  not  an  exception  to 


this  rule.  Chief  Justice  Cooley  said.  In  Peo- 
ple V.  Harding,  53  Mich.  485,  19  N.  W.  156: 
"Every  constitution  baa  a  history  of  its  own, 
which  Is  likely  to  be  more  or  less  peculiar, 
and,  unless  interpreted  In  the  light  of  this 
history.  Is  liable  to  express  purposes  which 
were  never  within  the  minds  of  the  people 
when  agreeing  to  It  This  the  court  must 
keep  in  mind  when,  called  upon  to  Interpret 
It;  for  It  Is  their  duty  to  enforce  the  law 
which  the  people  have  made,  not  some  other 
law.  which  the  words  of  the  constitution  may 
possibly  be  made  to  express."  This  rule  ap- 
plies frith  peculiar  cogency  to  amended  con- 
stitutions, or  at  least  to  the  particular  por* 
tlons  of  such  constitutions  which  may  have 
been  amended.  In  his  work  on  Constitution- 
al Llmitattoas  (page  75),  Judge  Gooley  uses 
this  language:  "When  a  constitution  Is  re- 
vised or  amended,  the  new  provisions  come 
Into  operation  at  the  same  moment  that  those 
they  take  the  place  of  cease  to  be  In  force; 
and  if  the  new  Instrument  re^nacts.  In  the 
same  words,  proTlslons  which  it  supersedes, 
it  Is  a  reasonable  presumption  that  the  pur- 
pose was  not  to  change  the  law  In  these  par- 
ticulars, but  to  continue  It  In  uninterrupted 
operation.  This  Is  the  rule  In  the  case  of 
statutes,  and  It  sometimes  becomes  Important 
where  the  righte  bad  accrued  before  the 
amendment  or  revision  took  place.  Its  ap- 
plication to  cases  of  an  amended  or  revised 
constitution  would  seem  to  be  unquestion- 
able." This  doctrine  was  fully  concurred  In 
by  our  supreme  court  In  Muench  v.  Oppen- 
helmer.  86  Tex.  568,  26  S.  W.  406,  and  the 
rule  was  there  indorsed  that  the  interpreta- 
tion of  a  constitution  In  this  respect  would 
be  the  same  as  that  of  statutory  law.  The 
authorities  upon  this  proposition  might  be 
amplified  Indefinitely,  but  we  deem  It  an* 
necessary. 

Referring  to  the  various  constitutions  of 
Texas  with  reference  to  our  judicial  system, 
we  find  that  the  constitution  of  the  republic 
of  Texas,  made  in  1836  (article  4.  I  1),  pro- 
vides: "The  Judicial  power  of  the  govern- 
ment shall  be  vested  In  one  supreme  court 
and  such  Inferior  courts  as  the  congress  may 
from  time  to  time  ordain  and  establish." 
Section  10  provided:  "There  shall  be  In 
each  county,  connty  courts,  and  such  jus- 
tices of  tiie  peace  courts  as  the  congress 
may  from  time  to  time  establlrii."  Section 
12  provided:  "There  shall  be  appointed  for 
eadi  conn^  a  convenlmt  number  ot  Justices 
of  the  peace."  etc.  Section  13  provided: 
"The  congress  shall  as  early  u  practicable 
Introduce  by  statute  the  common  law  of 
England  with  sneh  modifications  as  our 
clrcumstenees  in  their  judgment  may  re- 
quire; and  In  all  criminal  cases,  the  com- 
mon law  shall  be  the  rule  ot  decision." 
It  will  be  observed  that  this  constitution 
marked  ont  a  judicial  system,  and  did  not 
grant  power  to  congress  to  confer  Jnrisdlc> 
tion  of  violations  of  general  laws  upon  the 
judicial  officers  of  municipal  corpormttons. 
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In  this  connection  It  may  be  stated  that  In 
England  tbe  authority  of  municipal  corpora- 
tlonB  to  make  by-laws  did  "not  extend  to 
acts  criminal  In  their  nature,  and  which  are 
punlsbaMe  by  criminal  statutes  in  Corce 
throughout  the  realm."  1  DUL  Mud.  Corp. 
I  426.  So,  It  would  seem  that  the  framers 
of  the  constitution  of  the  republic  of  Texas 
did  not  intend  to  authorise  congress  to  con- 
fer  such  Jurisdiction  upon  municipal  cor- 
porations. In  fact,  the  entire  constitution  is 
silent  upon  the  question  of  municipal  courts 
or  corporations.  The  above  remarks  are  bas- 
ed upon  the  theory  that  the  congress  of  the 
republic  of  Texas  had  the  inherent  power 
to  create  municipal  corporations,  and  grant 
them  charters,  if  such  existed  at  common 
law.  This  may  be  taken,  then,  aa  an  ex- 
pression of  the  will  of  the  framers  of  said 
constitution  that  violations  of  the  penal  laws 
of  tbe  republic  should  not  be  tried  In  mu- 
nicipal courts. 

tx>oking  to  the  provisions  of  the  constitu- 
tion of  1845.  we  find  that  article  4,  {  1.  pro- 
vides: "The  Judicial  power  in  this  state 
shall  be  vested  in  one  supreme  court,  In  dis- 
trict courts,  and  in  such  Inferior  courts  as 
the  legislature  may  from  time  to  time  ordain 
and  establish,  and  such  Jurisdiction  may  be 
vested  in  corporation  courts  as  may  be  deem- 
ed necessary  and  be  directed  by  law."  Arti- 
cle 4,  {  IS,  provides:  "There  shall  be  ap- 
pointed In  each  county  a  convenient  number 
of  Justices  of  tbe  peace,  who  shall  hold  their 
offices  for  two  years,"  etc.  Now,  it  Is  ap- 
parent that  said  section  1  of  article  4,  above 
quoted,  authorizes  the  legislature  to  confer 
Jurisdiction  upon  corporation  courts  within 
the  terms  and  meaning  of  said  constitution, 
and  that,  under  section  13.  discretion  was 
lodged  with  the  legislature  to  provide  a  con- 
venient number  of  justices  of  the  peace, 
without  fixing  the  limit  or  providing  the  ex- 
act number.  We  find  the  same  language 
used  in  the  constitution  of  1861,  in  article  4, 
I  1,  of  said  instrument;  and  the  same  is 
true  as  to  Justices  of  the  peace. 

In  the  amended  constitution  of  1866  (arti- 
cle 4,  S  1)  it  was  provided:  'The  Judicial 
power  of  this  state  shall  be  vested  In  one 
supreme  court,  in  district  courts,  in  county 
courts,  and  such  corporation  courts  and  in- 
ferior courts  or  tribunals  as  the  legislature 
may  from  time  to  time  ordain  and  establish. 
The  legislature  may  establish  criminal 
courts  in  the  principal  cities  within  the  state, 
with  such  criminal  Jurisdiction  co-extenslve 
with  the  limits  of  the  county  wherein  said 
city  may  be  situated,  and  under  such  regu- 
lations, as  may  be  prescribed  by  law;  and 
the  Judge  thereof  may  preside  over  the 
courts  of  one  or  more  cities,  as  the  legisla- 
ture may  direct"  Section  19  provided  for 
the  election  of  a  convenient  number  of  jus- 
tices of  the  peace,  who  shall  have  such  civil 
and  criminal  Jurisdiction  as  shall  be  provid- 
ed by  law,  where  the  matter  in  controversy 
shall  not  exceed  f  100,  exclusive  of  Interest 


Now,  we  note  here  that  for  the  first  time 
corporation  courts  were  ingrafted  Into  the 
Judicial  power  of  this  state  by  express  con- 
stitutional provision.  Theretofore  the  legisla- 
ture had  only  been  authorized  to  confer  Ju- 
rladlcUon  upon  corporation  courts.  In  the 
constitution  of  1866  they  became  a  part  and 
parcel  of  the  "Judicial  power"  of  Texas,  and 
formed  a  part  of  Its  Judicial  system. 

Turning  to  the  constitution  of  186D.  we  find 
that  article  5,  i  1,  uses  this  language:  *The 
judicial  power  of  this  state  shall  be  vested 
in  one  supreme  court,  in  district  courts,  and 
In  such  inferior  courts  and  magistrates  as 
may  be  created  by  this  constitution,  or  by 
the  legislature  under  its  authority.  The  leg- 
islature may  establish  criminal  courts  In  the 
principal  cities  within  the  state,  with  such 
criminal  jurisdiction  co-extensire  with  tbe 
limits  of  the  county  wherein  such  city  may 
be  situated,  and  under  such  regulations  as 
may  be  prescribed  by  law.  And  the  judge 
thei-eof  may  preside  over  the  courts  of  one 
or  more  cities  as  the  legislature  may  direct" 
Section  21  provides:  "Each  county  shall  be 
divided  into  five  Justice  precincts."  Com- 
pare section  1,  art.  H,  of  the  constitution  of 
1809,  with  those  already  quoted,  and  we 
find  that  this  provision  with  reference  to 
corporation  courts  set  forth  in  the  constitu- 
tions of  1845,  18G1,  and  1866  Is  omitted.  \\'e 
find  now  for  the  first  time  that  the  number 
of  Justices  of  the  peace  has  become  fixed, 
definite,  and  limited  to  five. 

The  constitution  of  1876  {article  5,  i  1) 
reads:  "The  judicial  power  of  this  state 
shall  be  vested  in  one  supreme  court.  In  court 
of  appeals,  in  district  courts,  in  county 
courts.  In  commissioners'  courts.  In  courts  of 
the  Justices  of  the  peace,  and  in  such  other 
courts  ns  may  be  established  by  law.  The 
legislature  may  establish  criminal  district 
courts,  with  such  jurisdiction  as  It  may  pre- 
scribe, but  no  such  court  shall  be  establish- 
ed unless  the  district  Includes  a  city  contain- 
ing at  least  30.000  inhabitants  as  ascertained 
in  the  census  of  the  United  States,  or  other 
ofiScial  census,  pKivlded  such  town  or  city 
shall  support  said  criminal  district  courts 
when  established."  It  further  provided  for 
the  continuance  of  the  criminal  district  court 
of  Galveston  an^  Harris  counties.  Section 
18  of  said  article  ordained  that  "each  county 
In  the  state,  now  or  hereafter  existing,  shall 
be  divided  from  time  to  time,  for  the  con- 
venience of  the  people.  Into  precincts,  not 
less  than  four  nor  more  than  eight"  It  may 
be  noted  here  that  the  authority  of  the  legis- 
lature to  create  criminal  district  courts  had 
been  limited,  except  in  Galveston  and  Har- 
ris counties,  to  counties  which  contained 
cities  of  30,000  or  more  inhabitants:  and 
even  in  that  case  no  such  court  could  be  cre- 
ated unless  the  city  would  assume  the  char- 
ges Incident  to  such  court.  And  it  may  t>e 
further  noted  that  the  system  with  reference 
to  Justices  of  tbe  peace  courts  was  made 
elastic,  fixing  a  minimum  number,  with  per* 
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ulsBlou  for  the  legislature  to  enlarge  that 
number  to  eight  In  each  county. 

By  the  amended  conetltutfon  of  18&1,  arti- 
cle 5,  §  1,  was  made  to  read  as  follows: 
"The  Judicial  power  of  this  state  shall  be 
Tested  Id  one  supreme  court,  In  courts  of 
■cItH  appeals,  In  courts  of  criminal  appeals, 
In  district  courts,  in  county  courts.  In  com- 
.mlssloners'  courts.  In  courts  of  Justice  of  the 
peace,  and  In  sncb  other  courts  as  may  be 
■provided  by  law.  The  legislature  may  estab- 
lish such  other  courts  as  It  may  deem  neces- 
«ary,  and  prescribe  the  Jurisdiction  and  or- 
ganization thereof,  and  may  conform  the  Ju- 
risdiction of  the  district  and  other  Inferior 
courts  thereto."  It  also  provides  for  the 
election  of,  and  defines  the  power  and  Juris- 
diction of,  Justices  of  the  peace,  and  fixes 
their  number  at  not  less  than  four  nor  more 
than  eight,  "except  In  any  precinct  In  which 
there  may  be  a  city  of  8,000  or  more  inhabit- 
ants. Id  which  there  shall  be  elected  two  Jus- 
tices of  the  peace."  So,  It  will  be  seen  that 
this  constltutloD,  by  amendmeDt.  made  very 
material  changes  In  the  Judicial  system  of 
the  state:  and  that  portion  of  the  system 
TPlth  reference  to  Justices  of  the  peace  was 
made  still  more  elastic  than  heretofore,  by 
•requiring  two  Justices  of  the  peace.  In  addi- 
tion to  the  eight  theretofore  provided  for, 
In  precincts  where  there  Is  a  city  of  8,000  or 
■more  Inhabitants. 

We  have  referred  to  these  matters  in  the 
various  constitutions,  which  are  deemed  U- 
IvBtratlTe  of  the  history  of  the  matter  un- 
der Investigation,  and  the  eCC^t  and  changes 
these  amendments  may  have  had  upon  th« 
asthority  of  the  legislature  with  reference 
to  our  Judicial  system;  we  have  traced  the 
'history  of  these  acts  of  the  framers  of  the 
-constitution,  and  of  the  people  of  the  state 
-In  making  these  cwstltutions,— -not  because 
we  think  there  Is  any  doubt  as  to  the  cer- 
tainty or  accuracy  of  the  opinions  of  this 
-court  In  the  Leach,  Enox,  and  Fagg  Cases 
<86  a  W.  471;  89  S.  W.  670;  44  S.  W.  2d4), 
.and  the  propositions  asserted  In  those  cases 
with  reference  to  the  want  of  power  of  the 
legislature  to  confer  Jurisdiction  upon  cor- 
ttoratlon  courts,  but  in  deference  to  the  opin- 
ion of  our  supreme  court  wherein  tbey  have 
thought  It  necessary  to  differ  from  the  views 
■expressed  by  this  court  in  those  opinions. 
The  framers  of  the  constitution  of  1845  ap- 
pear to  have  deemed  It  necessary  to  Ingraft 
by  express  provlsi<m  In  that  Instrument  au- 
thority upon  the  legislature  to  confer  Juris- 
diction upon  corporation  courts.  We  hare 
not  had  access  to  the  records  of  the  nrnven- 
tlon  which  framed  the  constitution  of  lSi5 
to  aid  us  In  this  investigation  as  to  why 
they  did  Ingraft  such  a  provision.  But, 
when  we  look  to  the  adjudications  of  our 
-elster  states.  It  may  be  that  the  framers  of 
•our  constitution  of  1846  were  Induced  to 
Insert  said  dause  because  of  the  fact  that 
the  law  was  different  la  those  different 
«tatee,  and  at  variance  with  each  other,  and 


a  diversity  of  opinion  existed  In  the  differ- 
ent states  In  regard  to  the  authority  of  the 
legislature  to  confer  Jurisdiction  upon  cor- 
poration courts  over  vi(^tlons  of  state  laws. 
In  some  of  the  states  It  was  held  that  such 
corporation  courts  could  not  exercise  Juris- 
diction over  criminal  offenses  of  a  general 
nature;  and  In  others,  that  the  legislature 
could  confer  Jurisdiction  upon  such  courts 
of  violations  of  the  grade  of  misdemeanors. 
It  may  therefore  be  concluded,  with  more  or 
less  accuracy,  that,  with  these  variant  deci- 
sions and  contradictory  p<rilcles  and  laws 
prevailing  In  the  other  states,  the  framers 
of  the  constitution  of  1845  thought  It  better 
to  settle  that  question  by  providing  against 
such  contingencies  In  the  constitution  itself, 
and  thus  set  at  rest  that  much  vexed  ques- 
tion BO  far  as  the  policy  of  this  state  was 
concerned,  and,  by  so  doing,  relieve  the 
courts  In  this  state  of  these  much  vexed 
questions.  It  may  be  stated  with  conQdence 
that  corporation  courts  in  the  state  of  Texas 
have  not  been  a  part  of  the  judicial  system 
of  our  state  judiciary,  except  by  virtue  of 
express  constitutional  provisions.  By  a  cas- 
ual Inspection  of  the  provisions  of  all  the 
constitutions  of  the  state  of  Texas,  It  will 
be  seen  that  the  same  language  Is  used  with 
reference  to  the  judicial  power  of  this  state, 
to  wit,  "The  Judicial  power  of  this  state 
shall  be  vested,"  etc.,  and  that  this  provision 
usee  the  same  language  with  reference  to  the 
authority  of  the  legislature  to  create  Inferior 
courts.  And,  by  an  examination  of  the  con- 
stitutions from  1889  on.  It  will  be  noticed 
that  corporation  courts  were  omitted  from 
said  Judicial  system.  Then,  it  may  be  as- 
serted that  the  jurisdiction  conferred  upon 
municipal  courts  as  a  part  of  the  Judicial 
power  of  the  state  finds  Its  right  of  exist- 
ence, as  such.  In  the  express  provisions  in 
the  constitutions  of  1819,  1861,  and  1866. 
and  that  such  right  or  power  was,  by  omis- 
sion, abolished  by  the  constitution  of  1869. 
and  has  never  been  Incorporated  Into  the 
Judicial  system  since  that  time.  Being  omit- 
ted from  the  constitutions  of  1869,  1876,  and 
1891.  such  corporation  courts  ceased  to  ex- 
ist as  a  part  of  said  judicial  power,  and 
this  omission  Indicates  an  entire  change  of 
policy  In  this  state  in  regard  to  the  attitude 
of  corporation  courts.  This  omlsslcm  of 
corporation  courts  In  the  re-enactment  of 
the  provisions  of  the  constitution  with  ref- 
erence to  the  judicial  power  of  this  state, 
repealed  said  couris,  and  they  ceased  to 
exist  as  a  part  and  parcel  of  the  judicial 
power  of  Texas.  This  being  true,  It  left  the 
jurisdiction  attached  to  such  corporation 
courts  oDly  such  as  might  pertain  to  them  as 
Incidents  to  municipal  charters,  and  with- 
drew from  the  legislature  all  authority  to 
confer  jurisdiction  upon  said  courts  of  gen- 
eral laws  of  this  state,  and  thus,  by  araend- 
m^t  and  substitution,  repealed  corporation 
courts  as  a  part  of  the  judicial  system  of 
tba  atatew   Where  provisions  of  a  prior  con- 
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stltutltm  hare  been  omitted  in  BubBeqnent 
ameodments,  Bucb  amendments  would  oper- 
ate as  a  repeal  of  Bnch  omitted  provisions; 
and  the  same  rnle  wonld  apply  bere  as  In 
the  construction  of  statutes.  We  are  not 
without  authority  In  this  state  to  support 
this  proposition.  Speaking  of  this  matter, 
our  supreme  court,  in  -Muench  v.  Oppenhel- 
uer,  86  Tex.  508,  26  S.  W.  496,  said;  "Sec- 
tion 36  of  article  3  provides  ttaat  'no  law 
shall  be  revived  or  amended  by  reference  to 
Its  title;  but  in  such  case  the  act  revived 
or  section  or  sections  amended  shall  be  re- 
enacted  and  published  at  length.'  Whether 
this  applied  to  an  amendment  to  the  consti- 
tution or  not,  we  need  not  inquire.  It  has 
been  the  custom  of  our  legislature  to  follow 
this  provision  In  submitting  amendments  to 
the  constitation;  and  we  thlnic  that  the 
construction  should  be  the  same  whether  the 
amendment  be  ^ected  by  an  entire  Butmtl- 
tution  or  by  a  m^  declaration  that  the  law 
or  section  named  should  be  amended  In  one 
or  more  particulars.  The  purpose  to  keep  in 
force,  as  continuing  the  law,  the  provislcms 
that  are  not  amended,  are  as  clearly  evinced 
in  the  one  case  as  in  the  other.  Judge  Coo- 
ley  lays  down  the  rule  upon  this  subject  in 
the  following  language:  'When  a  constltn- 
tlon  is  revised  or  amended,  the  new  provi- 
sions come  into  operation  at  the  same  mo- 
ment that  those  they  take  the  place  of  cease 
to  be  of  force;  and  if  the  new  instrument 
re-enacta,  in  the  same  words,  provisitme 
which  It  Bupersedea,  it  Is  a  reasonable  pre- 
sumptlrai  that  the  purpose  was  not  fo  change 
the  Jaw  In  these  particulars,  but  to  continue 
it  in  uninterrupted  (^ration.  This  is  the 
rule  In  the  case  of  statutes,  and  it  sometimes 
becomes  Important  where  rights  had  ac- 
crued before  the  amendment  or  revision  took 
place.  Its  application  to  the  case  of  an 
amended  or  revised  constitution  would  seem 
to  be  unquestionable.'  Oooley,  Const.  Lim. 
75.  In  the  propositions  thus  announced,  we 
fully  concur."  This  opinion  was  rendered 
the  present  chief  jusdce  of  our  supr^e 
court,  and  In  that  condusiw  tbe  comt  waa 
unanimouB. 

It  may  be  asserted  with  equal  confidence  that 
a  repeal  may  be  had  by  amendmoit  and  sub- 
stitution. So,  when  a  subsequent  statute  re- 
views the  subject-matter  of  a  former  one,  and 
Is  evidently  intended  as  a  substitute  for  it, 
though  It  contain  no  express  words  to  that  ef- 
fect It  must  be  held  to  operate  as  a  repeal  of 
the  former  to  the  extent  to  which  ItB  provi- 
sions are  revised  and  supplied.  And  a  new 
statute  which  comprehends  the  endre  subject- 
matter  of  the  prevk>us  one,  and  enacts  a  new 
and  independent  system  respecting  dt,  repeals 
and  Bupersedes  all  prior  systems  and  laws  up- 
on the  same  subject-matter.  See  Stebbins  v. 
State,  22  Tex.  App.  82.  2  S.  W.  617;  Rogers 
r.  Watrons,  8  Tex.  63;  Ooodenow  v.  But- 
trick,  7  Mass.  140;  Stirman  v.  State.  21  Tex. 
7S4;  Ex  parte  Valasquez,  26  Tex.  178;  Hold- 
en  T.  State,  1  Tax.  App.  226;  Harold  t.  Stata^ 


16  Tex.  App.  167;  Bartlet  v.  King,  12  Uaaa. 
54S;  In  re  Ashley,  4  Pick.  21,  23;  Com. 
Cooley,  10  Pick.  Sd;  Ellis  v.  Paige,  1  Plefc. 
43,  45;  Inhabitants  of  Rutland  v.  Inhabit- 
ants of  Menjon,  Id.  154;  Blackburn  t.  In- 
habitants of  Walpole,  9  Pick.  07;  Sutb.  St. 
Const.  iS  133,  154,  and  note,  for  collated  sap- 
porting  authorities.  Sedg.  St  Const  p.  19. 
says:  "Tbe  general  rules  of  interpretation 
are  tbe  same  whether  aj^Ued  to  statutes  or 
constitutions."  The  same  doctrine  is  an- 
nounced In  End.  Interp.  St  H  506,  517.  See, 
also.  Stewart  v.  Kahn,  11  WalL  488.  That  canis- 
sions  of  courts  from  sul>sequent  constltutltms 
which  have  been  named  in  prior  constitu- 
tions will  operate  as  a  repeal  of  said  courts, 
is  settled  in  this  state,  so  far  as  we  are  aware, 
by  an  unbroken  line  of  decisions.  If  there 
is  an  opposing  opinion  to  this  rule.  It  has 
escaped  our  observation.  In  Bigby  v.  City 
of  Tyler,  44  Tex.  3S1,  this  rule  was  followed; 
so  It  was  In  Holmes  v.  State,  Id.  631.  These 
decisions  were  rendered  under  the  constitu- 
tion of  1869.  Under  the  constitution  of  18G& 
and  those  prior  thereto,  as  before  stated,  cor- 
poration courts  entered  into  and  became  a 
part  of  the  judicial  power  of  this  state  in  one 
form  or  another.  Under  the  constitution  of 
1869,  this  provision  of  former  constitntiona 
was  repealed.  Section  1  of  article  5  of  the 
constitution  of  1869,  having  taken  the  place 
of  section  1  of  the  judiciary  article  of  the 
previous  constitution,  repealed  tbe  provisions 
of  said  prior  constitution  with  reference  to- 
corporation  courts  by  omitting  the  same.  By 
the  act  of  1859,  which  came  Into  operation, 
under  the  provisions  of  the  constitution  of 
1845,  authority  was  granted  mayors  and  re- 
corders the  same  as  justices  of  tbe  peace. 
When  the  provisions  of  the  constitutions  of 
1845,  1S61,  and  1866  were  omitted  from  the 
constitution  of  1869,  tbe  supreme  court  held, 
that,  hiasmuch  as  the  constitution  of  18»I» 
had  limited  the  number  of  justices  of  the 
peace  In  each  county  to  five,  therefore  mayors 
and  recorders  could  no  longer  exercise  the 
judicial  authority  of  justices  of  the  peace; 
that,  by  reason  of  said  limitation  of  the  nnna- 
ber  of  said  justices  of  the  peace,  the  legis- 
lature could  not  create  an  additional  nnmt>er, 
either  direcUy  -or  Indlrectiy.  Holmes  v. 
State,  44  Te^.  631.  Again,  xkndet  the  consti- 
tution of  1869  the  legislature  was  authorized 
to  create  certain  character  of  criminal  dis- 
trict courts.  This  provision  was  omitted 
from  tbe  constitution  of  1876.  Among  the 
eariier  questions  submitted  to  the  court  of 
appeals  was  tbe  effect  of  this  omission;  and 
In  Long  V.  State,  1  Tex.  App.  709,  It.  was 
held  that  by  reason  of  said  omission,  said 
provision  was  repealed,  and  said  court  abro- 
gated, and  could  no  longer  form  a  part  of  the 
judicial  system  of  this  state.  This  rule  has 
been  adhered  to  In  an  unbroken  line  of  de- 
cisions in  tbis  state;  and  In  fact  bo  far  as 
we  are  aware,  this  has  never  been  question- 

I  ed,  unless  by  tbe  case  of  Harris  Oo.  t. 

I  Stewart  (Tex.  Sup.)  41  8.  W.  600. 
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In  Btipport  of  tbe  proposition  that  the  pro- 
TlsIooB  of  the  constitution  of  1868  were  re- 
pealed by  tbe  constltntlott  of  1876,  omitting 
■tbe  criminal  district  courts  referred  to,  see, 
also.  Hunt  T.  State.  7  Tex.  App.  212;  Doran 
V.  Stote.  Id.  385;  Mclnturf  v.  State,  20  Tel. 
App.  335;  Mueuch  T.  Oppenhelmer,  86  Tex. 
568,  26  S.  W.  406.  WbUe  all  of  these  cases 
do  not  deal  directly  with  the  question  of  the 
repeal  of  said  criminal  district  court  by  said 
omission,  yet  tbey  do  deal  directly  with  tbe 
principle  InTolved.  And  to  the  same  effect 
is  Blesslng.T.  City  of  Galveston,  42  Tex.  641, 
as  we  understand  that  opinion.  The  latter 
case  asserts,  as  we  imderstand  it  In  this  re- 
spect, two  propositions:  First,  that  If  the 
legislature,  by  Its  inherent  power,  could  cre- 
ate a  municipal  corporation  for  tbe  purpose 
of  local  goTemment,  It  conld  also  Invest  It 
with  such  powers  as  are  necessary  and  es- 
sential for  the  purposes  of  its  creation,  and 
therefore  it  conld  create  a  municipal  court  to 
adjudicate  matters  of  Its  own  Internal  muni- 
cipal policy;  and,  second,  that  judicial  power 
of  a  general  character,  such  as  is  conferred 
upon  the  constltutfonal  tribunals  or  officers 
clothed  with  judicial  functions  for  the  gen- 
eral administration  of  laws,  In  contradistinc- 
tion to  local  or  municipal  ordinances  or  regu- 
lattons,  cannot  be  conferred  npon  mere  cor- 
poration courts  created  to  enforce  the  police 
powers  delegated  to  such  corporations.  The 
point  at  issue  In  that  case  was  whether,  un- 
der the  charter  of  Galveston,  tbe  city  court 
of  that  dty  conld  entertain  jurisdiction  of  a 
violation  of  Its  legitimate  municipal  ordi- 
nances; and  the  court  held,  as  we  under- 
stand tbat  de<dsIon.  that  this  jurisdiction 
conld  be  maintained,  but  It  could  not  enter- 
tain jurisdiction  of  offenses  defined  by  stat- 
ute. And  when  we  consider  this,  with  tbe 
subsequent  decisions  of  that  court  In  tbe 
Cases  of  Holmes  and  Blgby,  above  referred 
to.  In  44  Tec,  it  will  be  discovered  that  tbe 
main  reason  for  the  holding  In  those  cases 
was  that,  the  constitution  of  1868  having 
limited  the  number  of  justices  of  the  peace 
In  tbe  county,  the  legislature  could  not  con- 
fer such  jurlEidlctlon  upon  city  courts  as  is 
exercised  by  justices  of  peace,  or  confer  such 
Jurisdiction  upon  such  corporation  courts  to 
act  as  ex  officio  Justices  of  tbe  peace.  Then, 
when  we  look  to  the  provisions  of  the  act  of 
18S6,  we  see  tbat  tbe  legislature  limited  the 
power  of  municipal  courts  to  petty  offenses 
of  a  character  of  which  Justices  of  the  peace 
only  bad  jurisdiction.  The  conclusion,  then, 
would  seem  to  be  Inevitable,  that,  the  con- 
stitution of  1869  having  repealed  the  provis- 
ions of  the  former  constitution  authorizing 
tbe  lfi4i;lslatnre  to  confer  jurisdiction  of  state 
offenses  upon  municipal  courts,  these  decis- 
ions are  conclusive  tbat  the  authority  of 
municipal  courts  to  try  violations  of  the  state 
law  was  withdrawn,  and  the  act  of  1856  re- 
pealed, by  reason  of  the  repeal  of  tbe  pro- 
visions of  the  constitution  In  existence  prior 
to  1868  jrith  reference  to  corporation  coorts. 


So,  In  eitner  event,  whether  we  look  at  it 
from  tbe  standpoint  of  the  omission  of  the 
granted  powers  to  corporation  courts  In  the 
constitution  of  1868,  or  by  reason  of  the  limi- 
tation of  tbe  number  of  justices  of  the  peace 
In  the  same  constitution,  we  will  see  that  the 
authority  to  confer  on  municipal  courts  juris- 
diction of  violations  of  state  laws  passed  out 
of  the  Judicial  system  of  Texas.  Now,  when 
we  look  to  the  provisions  of  the  constitution 
of  1876,  and  the  amended  constitution  of 
1891,  authority  was  not  granted  tbe  legisla- 
ture to  confer  Jurisdiction  upon  mnnldpal 
courts;  nor  did  any  of  these  constitutions 
create  said  municipal  courts  a  part  and  par- 
cel "of  the  Judicial  powei*  of  this  state.*'  In 
other  words,  this  power  was  not  reinvested 
in  constitutions  snbseguent  to  that  of  1868. 

Now,  with  reference  to  the  question  of  the 
power  of  the  legislature  to  grant  authority 
to  municipal  corporations  under  charter  to 
set  aside  or  vacate  the  statutes  of  this  state, 
we  find  the  question  to  be  largely  In  the 
same  condition  as  that  with  reference  to 
munidpal  courts,  and  tbat  that  power  can- 
not be  exercised,  nor  does  it  exist,  under  our 
present  ccmsUtution.  We  are  aware  tliat 
there  Is  a  decision  by  tbe  court  of  ap[>eals 
which  holds  tbat  tbe  legislature  had.  that 
power,  to  wit,  Davis  v.  State,  2  Tex.  App. 
426.  In  tbat  case  the  charter  which  was 
held  to  authorize  the  licensing  of  bawdy 
houses,  and  thus  set  aside  the  state  penal 
law  prohibiting  bawdy  houses,  was  created 
In  1871,  tmder  tbe  constitution  of  1868;  and 
this  decision  may  have  been  correct  as  the 
constitution  then  stood.  In  Ex  parte  Oaiza, 
28  Tex.  App.  881.  18  8.  W.  770,  the  authority 
of  the  city  of  Ban  Antonio  to  license  bawdy 
houses,  under  Its  charter,  was  not  sustained. 
That  decision  in  effect  holds  that  the  legisla- 
ture might  grant,  by  express  authority  for 
that  purpose,  power  to  said  corporation  to 
license  bawdy  bouses  in  violation  of  the  state 
law.  If  It  be  conceded  that  said  decision 
goes  to  that  extent,  it  was  not  correct  And 
In  this  connection  it  may  be  observed  tbat 
tbe  provision  of  tbe  constitution  of  1876  with 
reference  to  tbe  constitutional  inUbltion  of 
suspending  laws  In  this  state  was  Dot  called 
to  the  attention  of  the  court,  nor  was  that 
phase  of  tbe  law  discussed. 

Now,  with  reference  to  the  power  of  the 
legislature  to  delegate  authority  to  suspend 
laws  in  this  state,  we  find  the  history  of  the 
matter,  as  shown  by  the  various  constitu- 
tions, to  be  as  follows:  The  constitutions  of 
1846,  1861.  1866,  and  1868  (sectl<Bi  20  of  arti- 
cle 1  of  each)  provided:  "No  power  of  sus- 
pending the  laws  In  this  state  shall  be  exer- 
cised, except  by  the  legislature  or  Its  author- 
ity." Hence  it  will  be  aeea  by  these  provi- 
sions that  the  suspension  of  laws  in  this  state 
could  he  exercised  by  the  legislature  "or  Its 
authority."  By  the  terms  of  section  28  of 
article  1  of  the  present  constitution,  this  was 
changed,  and  said  section  amended  so  as  to 
read  as  follows,  "No  power  of  suspending 
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laws  In  tills  state,  staall  be  exercised,  except 
by  the  l^liilatarc,"  omitting  the  expieiia'oQ 
In  the  former  constitutions  "m  Its  autboiity." 
By  Budi  omi3;aion  the  authority  of  the  tetfiOa- 
tvre  to  delegate  Its  power  to  snspaul  laws 
was  repealed,  and  that  body  was  Inhibited 
from  delegating:  authority  to  suspend  laws  In 
whole  or  In  part  If,  under  former  constitu- 
tions, the  legislature  could  ddegate  anthw- 
Ity  to  municipal  coiporatttnis  to  suspend  arti- 
cles of  the  Penal  Code,  it  would  hardly  be 
denied  that  such  authwlty  was  wltbdrawn  by 
not  carrying  the  proTlslon  "or  Its  aothortty" 
ffffward  In  our  present  constitution.  The  fact 
that  the  legislature  may  haTe  sought  to  confer 
authority,  under  municipal  charters,  to  sus- 
pend the  general  laws  of  this  state,  wltiUn 
corporate  territory*  does  not  accumulate 
strength  or  become  cfirrect  by  reason  of  the 
lapse  of  time  In  which  they  may  have  sought 
to  BO  exercise  that  anthorlty;  the  constitution 
inblhitlng  such  delegation  of  pon-er.  In  Titus 
V,  Latimer,  5  Tex.  433,  the  supreme  court, 
speaking  of  this  plinse  of  legislative  action, 
says:  "If,  liowever,  they  are  repugnant  to 
the  coDstltutiou.  and  could  not  glre  Jurisdic- 
tion, neither  the  lapse  of  time  nor  the  practice 
of  the  court  can  vindicate  the  exercise  of  such 
lurifMllctlan."  Cooley,  Const.  Lim.  (4th  Ed.) 
p.  85.  Whenever  and  wherever  that  rule  has 
come  pointedly  before  the  courts  in  this  state 
for  adjudication,  It  has  been  adhered  to  with 
peculiar  tenacity.  This  Is  the  same  rule  we 
hove  heretofore  discussed  In  regard  to  the  ab- 
rogation of  courts  by  omitting  them  from  sub- 
sequent constitutions,  and  the  authorities 
there  cited  are  In  point  upon  this  proposition, 
and  we  agatii  refer  to  them. 

If  the  legislature  cannot  confer  Jurisdiction 
upon  city  courts  to  try  violations  of  state 
laws,  and  cannot  grant  municipal  corpora- 
tions authority  to  suspend  state  laws,  It 
would  follow  that  city  councils  cannot  pass 
ordinances  covering  the  same  acts  which  are 
made  criminal  ofFemes  against  the  state.  See 
Ex  parte  Vagg  (decided  at  present  term)  44 
6.  W.  2d4.  The  I^lslature  cannot  do  Indi- 
rectly what  It  cannot  do  directly;  for,  if  they 
can  authorize  the  city  council  to  pass  an  or- 
dinance suspending,  within  Its  corporate  juris* 
diction  one  state  law,  it  would  follow  that 
this  power  could  be  conferred  to  thus  suspend 
all  such  laws;  and  If  the  legislature  can  con- 
fer Jurisdiction  upon  the  city  court  to  try  one 
violation  of  the  Poial  Code,  either  to  the  ex- 
c!u8l(m  of  state  courts  or  concurrently  with 
such  courts,  then  it  would  follow  that  this 
could  be  done  with  respect  to  all  violations  of 
state  laws.  The  corporation  could  as  well 
pass  an  ordinance  suspending  the  state  law  In 
regard  to  murder,  treason,  arson,  rape,  or  rob- 
bery as  It  could  with  reference  to  carrying 
arms,  prohibiting  bawdy  houses,  or  any  other 
misdemeanor.  There  la  no  constitutional  In- 
hibition applying  to  one  that  does  not  with 
equal  certainty  apply  to  all  of  said  laws.  If 
the  corporation  courts  form  a  part  of  the  "Ju- 
dicial power  of  this  states"  under  section  1  of 


article  6  of  the  am«ided  constitotlon  <rf  1891. 
the  ieglslatnre  would  be  anthorlEed  to  confer 
the  same  Jurisdiction  aptm  said  corporation 
courts  aa  the  constltntlon  confers  iq^n  district 
conrts,  coutt^  courts,  or  Justices  of  the  peace 
courts. 

Now,  It  may  be  asked,  what  was  tlw  Inten- 
tion, ^ect,  and  purpose  of  the  people  of  tbls 
state  In  formnlatlng  the  ammded  MHMtltatlou 
of  1891?  In  Harris  Co.  v.  Stewart  (Tex. 
Sup.)  41  S.  W.  AGO,  Judge  Brown,  speaklne 
for  the  court,  and  of  section  I  of  article  S  of 
said  constltathm  of  ISUi,  says:  "The  lan- 
guage 'and  such  other  courts  as  may  be  estab- 
lished 1^  law*  was  nnllifled  tv  thB  decisions 
of  the  siQweme  court  In  the  auea  mentioned. 
The  conrts  and  lawyers  were  In  eonstsnt 
■  trouble  as  to  the  Jurtsdictkm  of  courts,  whldi 
greatly  embarrassed  the  administration  of  Jus- 
tice. In  fact,  there  were  some  subjects  of 
which  no  court  had  Jurisdiction."  We  do  not 
80  understand  the  object  of  the  amendment 
to  sectkn  1  of  article  5  of  the  constitution. 
Under  said  section.  Jurisdiction  was  not  con- 
ferred upon  the  district  and  other  courts.  It 
simply  enumerates  courts,  and  does  not  at- 
tempt to  confer  Jurisdiction  upon  them.  Sec- 
tion 3  of  said  article  5,  as  amended,  provides 
for  the  Jurisdiction  of  the  supreme  court.  Sec- 
tion 5  prescribes  the  Jurlsillction  of  the  court 
of  criminal  appeals,  add  section  6.  that  of  the 
courts  of  civil  appeals.  So,  section  1  of  said 
article,  then,  does  not  undertake  to  confer 
Jurisdiction.  If  we  understand  the  object 
and  purpose  of  said  amendments,  tbey  are  to 
some  extent  at  variance  with  the  views  ex- 
pressed In  Harris  Co.  v.  Stewart,  supra.  Sec- 
tion 8  -of  said  amended  article  enlarges  the 
Jurisdiction  of  the  district  court  In  r^ard  to 
certain  matters  wherein  the  supreme  court 
had  held  under  the  constitution  of  1876  that 
district  courts  had  no  Jurisdiction,  partlcu- 
laily  In  regard  to  contests  f&r  office  and  con- 
tests over  the  removal  of  county  seats.  In 
the  amended  constitution  said  court  was  made 
one  of  general  Jurisdiction,  and  without  re- 
gard to  the  character  of  the  litigation,  to 
avoid  the  very  limitation  held  to  exist  by  the 
Supreme  co\irt.  Theretofore  the  JutlsdlctlOTi 
of  said  court  had  In  these  respects  been  lim- 
ited. There  were  other  objects  to  be  at- 
tained by  this  aiuendment.  It  was  said  In 
Muench  v.  Oppenhelmer,  supra:  "The  main 
purpose  was  to  remodel  our  appeal  system  so 
as  to  relieve  the  dockets  of  the  court  of  ap- 
peals and  the  supreme  court,  and  to  secure  a 
prompt  disposition  of  cases  on  appeaL  In- 
cidentally, the  Jurisdiction  of  the  district  court 
was  enlarged,  but  that  of  the  county  court  was 
in  no  respect  chanired.  That  provision  which 
authorized  the  legislature  to  take  away  the 
Jurisdiction  of  county  courts,  and  to  confer  It 
upon  district  courts,  as  we  have  seen,  was 
left  unaffected  In  any  manner  by  the  amend- 
ment. It  Is  evident  that  It  was  not  the  pur- 
pose to  change  the  former  policy  In  this  par- 
ticular, and  It  was  not  Intended  to  abolish  all 
previous  legislation  which  had  beoi  enacted 
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nnder  tlie  authority  of  that  proTialon,— a  re- 
suit  which  would  have  subserved  no  useful 
end,  but  wblch  would  have  led  to  great  In* 
conTenlence,  as  well  as  nuuecessary  confusion 
and  delay  in  many  pending  cases."  It  may 
be  added  that  it  was  also  the  purpose  of  said 
amendment  to  change  the  appellate  Jurisdic- 
tion of  the  supreme  court,  and  to  create  courts 
of  civil  appeals,  as  appellate  tribunals  In  cItU 
cases.  Theretofore  the  appellate  jurisdiction 
of  the  supreme  court  extended  to  district 
courts  In  civil  causes,  but  since  the  amend- 
ment the  aK>ellate  Jurisdiction  of  that  court 
only  extends  by  writ  of  error  to  the  courts 
of  cItU  appeals,  and  thus  the  appellate  jurla- 
dictloD  of  the  saprraie  court  Is  limited.  No 
one  would  contend  for  a  moment  that  an  ap- 
peal would  lie  from  the  district  court,  to  the 
supreme  court  under  the  present  constitution. 
This  renders  certain  that  its  former  appellate 
Jurisdiction  was  repealed  by  the  amended 
constitution.  Another  purpose  of  the  amend- 
ment was  to  atwllsh  the  court  of  appeals.  It 
would  hardly  be  maintained  now  that  such  a 
court  as  the  "court  of  appeals"  has  an  exist- 
ence in  Texas,  or  that  one  could  be  created  by 
I^lslatlre  enactment.  That  court  was  re- 
liealed  by  the  amended  constitution  of  18dl, 
as  were  corporation  courts  by  the  constitution 
of  1809.  Another  object  of  the  ammdment 
of  1891  Was  to  create  the  present  court  of 
criminal  appeals,  with  Jurisdiction  only  of 
appeals  in  criminal  causes.  Before  the  amend- 
ment the  court  of  appeals  had  appellate  Ju- 
risdiction as  well  In  civil  as  In  criminal  oases. 
The  legislature  now  certainly  would  not  have 
authority  to  confer  Jurisdiction  upon  the  court 
of  criminal  appeals  to  entertain  appeals  in 
civil  cases.  But  In  Harris  Co.  v.  Stewart, 
supra,  It  Is  said,  as  to  this  provision  of  article 
5,  i  1,  ttiat  "the  l^lslature  may  establish  such 
other  courts  as  it  may  deem  necessary  and 
prescribe  the  jurisdiction  and  oi^anlzation 
thereof,  and  may  conform  the  Jurisdiction  of 
the  district  and  other  Inferior  courts  thereto," 
chauKed  the  whole  system  with  reference  to 
the  power  of  the  legislature  to  create  other 
courts;  and  thus  enabled  that  body  to  confer 
ai>on  them  such  Jurisdiction  as  It  saw  proper, 
co-exteuslve  with  the  named  constitutional 
courts,  and  conform  the  jurlsfllctlon  of  these 
nspectlve  courts  to  each  other.  If  there  is 
any  force  in  this  contention.  It  applies,  as  we 
have  heretofore  spen,  only  to  the  creation  of 
state  courts;  and  that  It  could  not  chance  the 
Jurisdiction  of  the  district  court  Is  evident 
from  the  fact  that  one  of  the  principal  rea- 
sons for  amending  the  present  constitution 
was  to  make  that  court  one  of  unlimited  gen- 
eral Jurisdiction  as  a  trial  court,  except  as  to 
those  matters  which  were  reserved  to  Infe- 
rior courts.  These  added  powers  were  placed 
within  the  Jurisdiction  of  the  district  court, 
to  avoid  the  limitation  placed  upon  its  Juris- 
diction In  the  constitution  of  1876.  This  Idea 
Is  further  borne  out  by  the  fact  that  the  coun- 
ty court  Is  the  only  trial  court  mentioned  In 
article  9  of  the  constitutloii.  whose  Jurisdic- 


tion Is  authorized  to  be  changed  by  the  legis- 
lature. If  it  be  conceded  that,  under  the  lat- 
ter clause  of  section  1  of  article  5  of  the  present 
constitution,  the  legislature  may  create  otlier 
courts  and  adjust  the  Jarlsdlctlon  of  Inferior 
courts  thereto.  It  does  not  follow,  nor  do  we 
believe  it  a  sound  proposition  in  the  face  ot 
what  has  been  said,  that  the  legislature  can 
deprive  the  district  court  of  its  general  pow- 
ers conferred  upon  It  by  section  8  of  the  con- 
stitution. This  does  not  militate  agahist  the 
Idea  that,  under  said  article  or  section,  the 
legislature  may  create  such  other  conrts  as 
are  not  named  In  the  constitution.  In  the  na- 
ture of  assistant  or  adjunct  conrts  to  assist 
In  the  disposition  of  the  litigation  in  this  state, 
especially  In  r^rd  to  criminal  cases.  That 
this  may  be  done  does  not  authorize  the  legis- 
lature to  devest  the  district  court  of  Its  con- 
stitutional authority.  See  Kt  parte  Towles. 
48  Tex.  414;  Ex  parte  Ginnochio,  30  Tex. 
App.  584,  18  S.  W.  82,  and  authorities  there 
cited;  State  t.  Noble  (Ind.  Sup.)  21  N.  B.  245. 
We  would  call  especial  attention  to  the  la.<:t 
case  cited.  It  deals  with  the  subject  under 
discussion  in  the  most  forcible  manner,  and. 
we  believe,  with  unanswerable  reaaonlng. 

In  connection  with  the  proposition  that  the 
constitution  did  not  Intend  to  revive  the  au- 
thority of  municipal  courts  as  a  part  of  the 
Judicial  power  of  this  state,  we  would  revert 
to  the  terms  of  the  amended  constitution  of 
1891  for  a  moment.  In  that  Instrument  the 
number  of  Justices  of  the  peace  are  in- 
creased, so  that  In  cities  or  towns  of  8,000 
inhabitants  or  more  It  Is  required  "there 
shall  be  two  justices  of  the  peace."  This  Is 
evidence  of  the  policy  and  intent  of  the 
framers  of  that  instrument  to  provide  a  sutB- 
clent  number  of  such  Justices  for  the  trans- 
action of  all  litigation  of  a  general  nature  In 
said  cities,  without  recourse  to  city  courts, 
and  without  conferring  upon  such  courts 
such  Jurisdiction  as  Is  exercised  by  state 
conrts.  This  would  seem  also  to  Indicate 
that  the  framers  of  the  amende<1  constitution 
of  1891  had  In  mind  the  same  idea  that  per- 
vaded the  minds  of  the  framers  of  the  con- 
stitution of  1869  when  corporation  courts 
were  omitted  from  that  Instrument,  and 
were  following  the  construction  placed  upon 
the  same  by  the  supreme  court  In  the  Bljrby 
and  Holmes  Oases,  supra,  and  that  It  was 
Intended  thereby  to  Iceep  the  city  courts 
eliminated  from  the  "Judicial  power  of  this 
state."  There  Is  no  purpose  manifested  any- 
where In  article  B  to  reinvest  corporation 
courts  with  Judicial  authority,  or  to  consti- 
tute them  a  part  of  the  Judicial  system  of 
our  state.  On  the  contrary,  it  seems  to  hare 
been  the  Intention  of  the  framers  of  all  the 
constitutions  from  1809  to  1891,  inclusive,  to 
prevent  the  legislature  from  conferring  Ju- 
risdiction upon  such  corporation  courts  to 
try  violations  of  the  Penal  Code,  Wherever 
the  constitution  vests  judicial  power.  It  must 
so  remain,  and  the  legislature  has  no  right 
to  Invade  It  or  suspend  It,  unless  express  au- 
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thorlty  Is  glren  In  that  Instrument  The 
legislature  has  no  authority  to  change  the 
organization  of  the  judicial  system,  nor  can 
that  body,  under  the  guise  of  creating  "other 
courts,"  devest  the  district  court  or  the  Jus- 
tices of  the  peace  courts  of  their  constitu- 
tional Jurisdiction.  It  is  true,  the  legisla- 
ture may  establish  other  courts;  bat  this 
has  been  so  under  all  the  constitutions  in 
the  state  of  Texas,  since  1845,  but  at  no 
time  has  it  ever  been  held  that  the  legida- 
ture  could  destroy  constitutional  courts  un- 
der and  by  virtue  of  this  general  authority 
to  create  "such  other  courts,"  unless  we  find 
such  a  decision  In  Harris  Co.  t.  Stewart,  su- 
pra. The  judicial  power  has  been  distrib- 
uted by  the  organic  law,  and  Is  beyond  1^ 
Islative  control.  Article  2  of  the  constitution 
has  expressly  provided  that  our  government 
shall  consist  of  three  departments,— the  ex- 
ecutive, the  jadicial,  and  the  legislative;  and 
it  is  further  provided  therein  that  neither  of 
the  departments  shall  invade  the  preroga- 
tives of  the  others;  and  neither  the  courts 
themselves,  nor  the  executive,  nor  the  legis- 
lature, have  authority  to  devest  themselves 
of  the  high  trusts  and  prerogatives  and  du- 
ties imposed  by  the  constitution.  The  courts 
are  as  much  bound  to  maintain  their  juris- 
diction and  power  as  they  are  to  maintain 
the  authority  of  the  co-ordinate  branches  of 
the  government,  and  to  protect  Its  authority 
from  Invasion  from  the  other  two,  as  it  Is 
to  protect  the  executive  from  the  legislative, 
and  the  legislative  from  the  executive.  The 
bounds  of  the  authority  of  each  co-onUnate 
department  of  the  government  have  been  set 
and  fixed  by  the  terms  of  the  constitution, 
and.  as  they  are  there  written,  they  must  be 
maintained.  If  the  legislature  can  confer 
exclusive  jurisdiction  upon  a  court  of  Its 
own  creation,  to  the  exclusion  of  the  con- 
stitutional court,  then  that  would  be  but  an 
Indirect  means  of  abolishing  the  court  itself, 
because  It  could,  by  devesting  the  constitu- 
tional court  of  Its  power  at  one  time  or  an- 
other, leave  it  without  any  jurisdiction  what- 
«ver;  and,  while  it  might  not  abolish  the 
Mart  In  name,  It  would  do  so  In  fact  So, 
if  the  legislature  has  the  power  to  confer 
the  jurisdiction  of  the  district  court  upon 
some  other  tribunal,  then  It  follows  that  It 
■can  not  only  emasculate,  but  actually  destroy, 
said  court,  as  well  as  the  judicial  system 
Itself. 

In  Whltener  t.  Belknap,  89  Tex.  273,  SI  8. 
W.  6&i,  the  supreme  court  seem  to  have 
taken  this  view  of  the  matter.  In  that  case 
the  supreme  conrt  held  unconstitutional  and 
void  the  act  of  the  21th  legislature  wherein 
It  sought  to  create  a  civil  and  criminal  court, 
and  prescribe  Its  jurisdiction  and  organiza- 
tion, and  conform  Its  jurisdiction  to  other 
courts.  Said  act  conferred  upon  said  civil 
and  criminal  court  "all  the  jurisdiction,  pow- 
er and  authority  In  both  civil  and  criminal 
cases  which  Is  now  or  may  bereaft^  be 
Tested  by  the  constitution  and  laws  of  this 


state  In  the  district  courts  of  this  state,  ex- 
cept such  jurisdiction,  power  and  authority 
as  are  specially  withheld  from  said  court  by 
this  chapter,"  etc.  And  it  further  gives  It 
exclusive  original  jurisdiction  of  all  crim- 
inal cases,  both  felonies  and  misdemeanors, 
where  the  offense  was  committed  in  Bowie 
county,  over  which  justices  of  the  peace 
have  not  jurisdiction,  etc.  The  supreme 
court  In  tills  connection  uses  this  language: 
**Thu8,  all  of  the  Jurisdiction  which  might 
have  been  conferred  under  the  constitution 
ujKinthe  dlstrlctcourt  of  Bowiecounty,except 
in  probate  matters,  has  been  c<mferred  upon 
this  court;  and  all  of  the  jurisdiction  of 
the  county  court  excqit  in  probate  matters, 
has  likewise  been  conferred  upon  It  It  also 
provides  that  It  should  have  and  exercise  all 
Jurisdiction  thereafter  conferred  upon  dis- 
trict courts  by  the  constitutioa  or  law."  It 
also  provides  that  the  district  Judge  of  the 
Fifth  Judicial  district  should  preside  over 
said  court  and  other  provisions  which  are 
unnecessary  to  notice.  Our  supreme  court 
held  that  this  act  was  unconstitutional,  and. 
of  course.  Invalidated  It  by  their  decision. 
They  reached  this  ctmclusion  by  first  holding 
that  said  court  was  a  district  court  and 
then  nullified  the  act  creating  It  under  that 
provision  of  the  constitution  which  provided 
that  the  district  court  should  be  held  at  no 
point  in  the  county  other  than  the  county 
seat  Now,  If  this  rule  be  correct,  we  do  not 
understand  how  It  would  harmonize  witb 
the  ruling  in  Harris  Oo.  v.  Stewart;  for  if 
the  legislature,  as  asserted  in  Harris  Co.  v. 
Stewart  has  all  authority  to  create  courts, 
and  confer  Jurisdiction  upon  them  not  in- 
hibited by  the  constltuticm,  then  the  legis- 
lature would  have  the  right  to  confer  Juris- 
diction co-extenalve  with  the  district  court 
upon  mimiclpal  courts,  if  said  constitution 
does  not  prohibit  it  That  seems  to  be  the 
main  proposition  in  Harris  Co.  v.  Stewart 
Now,  if  the  legislature  could  not  confer  Ju- 
risdiction co-ex  tensive  with  the  district  court 
upcm  a  mayor's  court  outside  the  limits  of 
municipal  corporation  territory,  wherein  is 
situated  the  county  seat,  then  there  seems 
to  be  an  Inhibition  somewhere  In  the  consti- 
tution which  does  control  this  question. 
This  Inhibition  has  not  been  pctoted  out  in 
Harris  Co.  v.  Stewart  If  the  legislature  has 
the  authority  to  confer  Jurisdiction  upon  mu- 
nicipal corporations,  co-extenslve  with  the 
district  or  county  or  Justices  courts,  thee, 
under  Whltener  v.  Belknap,  that  matter  will 
be  controlled  by  the  territorial  location  of 
the  mayor's  court  and  not  by  its  jurisdic- 
tion; that  Is,  the  power  to  create  such  court 
would  exist  only  within  municipal  corpora- 
tions constituting  county  seats.  It  could 
hardly  be  held  that  the  legislature  could  not 
create  a  district  court  to  sit  at  any  point  In 
the  coimty  outside  of  the  county  seat,  and 
yet  confer  upon  a  municipal  court  the  same 
jurisdiction,  and  maintain  tt  in  said  court 
when  It  was  located  at  anoth^  point  than 
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'the  connty  seat  As  we  understand  Harris 
Co.  T.  Stewart,  the  supreme  court  held  the 
legislature  can  confer  Jurisdiction  upon  cor- 
poration courts,  such  aa  it  deems  proper,  not 
to  exceed  that  of  the  district  court,  because 
there  la  no  constitutional  inhibition.  If  so, 
then  it  would  follow  that  such  Jurisdiction 
can  be  conferred  on  all  of  said  corporation 
courts  wherever  situated,  because  the  con- 
stitution makes  no  difference  as  to  Its  lo- 
cality. Tben  we  would  find,  by  comparing 
the  two  cases  of  Harris  Co.  t.  Stewart  and 
Wbitener  t.  Belknap,  supra,  that  the  legis- 
lature could  confer  Jurisdiction  on  the  cor- 
poration court  co-extensiTe  with  that  of  the 
district  court  wherevw  situated  and  at  the 
same  time  could  not  confer  Jurisdiction  upon 
a  district  court  situated  at  any  other  point 
of  the  comity  than  the  county  seat.  This 
court  said  In  the  Leach  Case,  supra,  "that, 
if  the  l^lslatnre  may  d^egate  authority  to 
-one  municipal  court  in  one  town  to  enforce 
the  general  laws  of  the  state,  It  may  do  so  In 
•every  town;  and,  If  it  can  confer  authority 
upon  said  courts  to  take  Jurisdlctlou  of  a 
misdemeanor,  then  It  may  do  so  as  to  all 
these  classes  of  ofTenses;  If  as  to  misde- 
meanors, then  the  reasoning  would  be  equal- 
ly as  cogent  that  it  could  do  so  as  to  all  fel- 
-onies,  for  there  is  no  constitutional  objec- 
tion in  the  way  of  we  claisa  of  offense  that 
does  not  obtain  as  to  all  classes  of  offenses. 
Jf  this  power  can  be  delegated  to  a  munic- 
ipal court  In  matters  pertaining  to  criminal 
cases,  then  it  can  be  so  delegated  with  equal 
propriety  to  all  cases  of  civil  actions;  and 
we  should  have  the  anomalous  condition  of 
■a  municipal  court  exercising  concurrent 
original  Jurisdiction  tn  civil  and  criminal 
cases  throughout  the  state  at  the  same  time 
with  district  courts,  county  courts,  and  Jus- 
tices' courts,  and  also  at  the  same  time 
could  be  made  to  exercise  appellate  Juris- 
diction co-extensive  with  the  district  and 
county  courts.  Hence  such  Jurisdiction 
would  be  original  with  district,  county,  and 
Justices*  courts,  and  at  the  same  time  ai>- 
pellate,  without  ctmformlng  the  Jurisdiction 
of  the  constitutional  coorta  with  that  con- 
ferred upon  the  municipal  courts."  This 
was  quoted  In  the  case  of  Harris  Co.  v. 
Stewart,  supra,  and  thus  criticised:  "This 
argument  implies  an  apprehension  that  the 
legislature  might  abuse  the  power  to  create 
other  courts,  and  especially  to  combine  the 
administration  of  the  general  laws  of  the 
state  and  the  local  laws  of  a  municipal  gov- 
ernment In  one  court  to  such  an  extent  as 
to  greatly  imperil  or  destroy  the  Judicial  sys- 
tem of  the  state."  And  it  Is  met  In  the  same 
■  opinion  with  this  argument:  "It  may  be 
said  that,  pursuing  this  course  of  reasoning 
to  an  extreme,  a  Jurisdiction  might  be  thus 
-created  treading  so  closely  on  the  heels  of 
the  courts  of  session  and  common  pleas  as 
to  render  difficult  to  distinguish  their  foot- 
steps; but  so  long  as  there  Is  a  Jurisdiction 
.possessing  a  controlling  power  over  it.  the 


Judges  of  which  are  appointed  in  the  man- 
ner prescrit>ed  by  the  constitution,  the  citi- 
zen has  all  the  security  which  Is  deemed  nec- 
essary, and  which  is  provided  by  the  con- 
stitution," etc.  In  this  connection  the  con- 
stitutional appellate  Jurisdiction  of  this  court 
is  cited  as  being  co-extensive  with  the  limits 
of  Texas,  as  a  corrective  of  this  contem- 
plated abuse  by  the  legislature.  If  it  be  a 
fact  that  the  evils  deprecated  In  that  opin- 
ion can  be  avoided  by  reason  of  the  fact 
that  this  court  has  appellate  Jurisdiction  co- 
extensive with  the  limits  of  Texas,  then  the 
very  emergency  mentioned  had  arisen  in  the 
Ft  Worth  city  charter,  which  was  under 
consideration  in  the  Leach  Case,  because  the 
legislature  had  limited  the  right  of  appeal 
from  the  city  court  of  Ft.  Worth  to  this 
court,  and  had  deprived  this  court  of  the 
very  appellate  Jurisdiction  which  that  case 
(Harris  Co.  v.  Stewart)  asserts  the  consti- 
tution gives  it,  and  which  the  constitution 
did  In  fact  give  It;  and  here  was  the  act 
of  the  legislature  seeking  to  deprive  the 
right  of  the  cltisen  to  appeal  to  this  court, 
or  any  court  where  the  fine  Imposed  was 
$20  or  less,  and  had  sought  to  Infringe,  not 
only  the  right  of  appeal  from  such  convic- 
tion, but  had  sought  further  to  deprive  this 
court  of  such  appellate  Jurisdiction.  So,  the 
very  emergency  spoken  of  in  that  opinion  as 
prospective  in  the  mind  of  this  court  bad 
become  a  realization  and  a  fact  under  the 
act  of  the  legislature  granting  the  charter 
to  the  city  of  Ft.  Worth;  for  if  tiiat  act 
was  constitutional,  and  the  legislature  had 
the  right  to  limit  the  right  of  appeal  in  said 
charter,  then,  so  far  as  that  limitation  to 
an  appeal  is  concerned,  this  court  ceased  to 
exercise  its  appellate  jurisdiction.  In  that 
connection  the  following  language  is  also 
found  in  Harris  Co.  v.  Stewart:  "If  the  peo- 
ple choose  to  trust  the  legislature  with  pow- 
er to  enlarge  the  Judicial  system  In  this 
state,  or  to  destroy  It,  the  courts  cannot  in- 
terfere on  the  ground  that  such  authority 
might  be  carried  to  an  extreme,  which  would 
be  destructive  of  the  system  itself."  This, 
to  our  minds,  is  carrying  that  doctrine  too 
far.  It  bad  Just  been  announced  in  tbnt 
decisi<Hi  that  the  constitution  had  conferred 
appellate  Jurisdiction  upon  this  court  co- 
extensive with  the  limits  of  the  state,  and 
no  injury  could  result;  and  now  the  prop- 
osition Is  asserted  that  the  legislature  may 
destroy  the  power  of  this  court,  and  this 
court  would  be  powerless,  under  the  act  of 
the  legislature,  to  exercise  Its  constltutlcmal 
appellate  jurisdiction.  We  do  not  believe 
that  any  authority  can  be  found  to  sustain 
such  proposition.  As  before  stated,  the 
powers  of  this  government  are  divided  Into 
three  departments, — the  executive.  Judicial, 
and  legislative;  and,  by  express  command  of 
the  constitution,  each  of  these  departments  is 
prohibited  from  in  any  manner  invading  the 
powers,  duties,  and  obligations  of  the  other 
departments;   and  the  legislature  has  no 
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more  authority  to  curtail  the  Jurisdiction  of 
this  court  or  the  sapreme  court  than  said 
conrte  have  to  abolish  the  office  of  governor. 
And  the  same  court,  in  Whltener  t.  Belknap, 
supra,  held  the  reverse  of  the  proposition  in 
Harris  Co.  v.  Stewart,  because  there  It  was 
held  that  the  legislature  could  not  create  a 
district  court,  and  locate  It  at  any  point 
other  than  the  county  seat,  because  the  con- 
stitution had  so  proclaimed. 

If  It  were  necessary,  or  the  time  ample,  to 
coll  from  the  reports  of  the  supreme  courts 
of  this  state,  as  well  as  from  the  reports  of 
the  court  of  appeals,  and  the  court  of  crim- 
inal appeals,  a  great  many  decisions  could 
be  found  wherein  the  acts  of  the  legislature 
have  been  set  aside  because  of  their  nn- 
constitutionality.  SeTeral  of  the  acts  of  the 
recent  legislature  bare  been  held  unconsti- 
tutional since  its  adjournment  last  June; 
and  It  has  lieen  but  recently  that  the  su- 
preme court  held  that  the  act  of  a  city  coun- 
cil in  levying  an  assessment  tax  or  sum  of 
money,  and  creating  a  lien  on  the  homestead 
for  the  payment  thereof,  for  the  improve- 
ment of  streets  in  front  of  said  homestead, 
was  violative  of  the  constitution  of  Texas. 
See  Hlgglns  v.  Bordages,  88  Tex.  458,  SI  8. 
W.  &2,  803.  And  see,  also.  Light  Co.  v. 
Keenan,  88  Tex.  107,  80  8.  W.  868,  where  an- 
other act  of  the  legislature  was  held  uncon- 
stitutional. So,  If  this  court.  In  the  Leach 
Oase,  expressed  any  apprehension  of  the 
fact  that  the  legislature  might  abuse  its  pow- 
er In  passing  unconstitutional  acts,  that  fear, 
to  say  the  least  of  It,  Is  fully  Justified  by  the 
decisions  of  all  the  courts  of  last  resort  in 
this  state.  And  more  than  that,  by  the  same 
decisions.  It  can  be  malntaltied  that  tbat 
fear  had  matured  Into  an  actual  realization 
prior  to  the  Leach  decision.  And  If  It  be  cor- 
rect, as  was  said  in  Harris  Co.  v.  Stewart, 
that  "the  legislature  may  destroy  the  Judi- 
cial system  of  this  state,"  then  It  would  t>e 
useless  to  urge  the  proposition  that  the  ap- 
pellate Jurisdiction  of  this  court  could  cure 
those  evUs.  It  Is  also  asserted  In  Harris  Co. 
V.  Stewart  that.  If  the  Leach  Case  Is  correct. 
"It  would  seriously  affect  the  administration 
of  the  elvU  laws  of  this  state,  of  which  this 
court  has  final  jurisdiction."  We  do  not  so 
UHderstnnd  the  law.  How  this  could  affect 
the  Jurisdiction  of  the  supreme  court  Is  not 
stated  in  that  opinion.  If  the  legislature  hag 
conferred,  or  can  confer  civil  Jurisdiction  up- 
on these  city  courts  of  matters  outside  and 
beyond  their  own  municipal  affairs,  wheth- 
er exchislve  of  or  concurrent  with  state 
courts,  then  It  Is  certain  that  such  Jurisdic- 
tion could  be  exercised  by  the  state  courts, 
if  not  conferred  upon  the  corporation  courts; 
and,  If  the  supreme  court  couid  obtain  Juris- 
diction of  it  from  the  city  courts  by  reason 
of  Its  lodgment  In  the  corporation  court.  It 
certainly  would  not  be  deprived  of  such  Ju- 
risdiction, If  the  same  Jurisdiction  Is  lodged 
In  the  state  court  So  far  as  the  supreme 
court's  Jurisdiction  Is  concerned,  we  do  not 


understand  how  the  Leach  Case  has  any  ef- 
fect; for  certainly  that  court  would  not  hold 
that  because  these  civil  matters  were  tried 
In  the  state  court,  and  not  In  the  corpora- 
tion court  It  would  therefore  be  deprived  of 
Its  aivellate  Jnrisdictkm.  We  are  not  de- 
ciding the  supreme  court's  appellate  Juris- 
diction over  the  trial  courts,  but  have  been 
under  the  Impression  that  such  Jurisdiction 
was  limited  to  writs  of  error  from  the  courts 
of  civil  appeals.  So,  in  view  of  the  whole 
matter,  we  have  seen  no  reason  to  change 
our  views  as  expressed  In  Leach  v.  state,  Kx 
parte  Knox,  and  Ex  parte  Fagg,  supra;  and, 
upon  further  examination  of  the  questions 
Involved  In  those  cases,  we  are  still  of  the 
same  opinion.  We  are  also  of  opinion  that 
corporation  courts  cannot  be  Invested  with 
Jurisdiction  exclusive  of  or  concurrent  with 
state  courts,  to  try  violations  of  our  penal 
laws;  nor  can  the  legislature  Invest  munici- 
pal c<»i>oratl(His  with  power  to  aupeoA  any 
penal  law  of  the  state  within  the  Umlts  of 
such  corporation;  and,  furtiier.  •  that  cor- 
poratltm  courts  are  only  authorised  In  this 
state  as  incidental  to  municipal  charters,  and 
can  only  be  brought  Into  existence  under 
such  charters;  that  such  courts  are  not  and 
cannot  be,  created  under  article  5  of  our 
state  constitution;  and  that  they  cannot 
form  a  part  of  "the  Judicial  power  of  the 
state,"  provided  for  by  said  article,  but  are 
Incidental  only  to  corporste  charters,  under 
article  11  of  said  constitution. 

The  remaining  questions,  we  think,  are 
without  merit,  and  are  not  therefore  discuss- 
ed.  The  Judgment  Is  affirmed. 

HENDERSON,  J.  I  agree  to  the  result 
reached;  that  Is,  that  the  city  court  of  Dal- 
las did  not  have  Jurisdiction  to  try  said  case. 
I  will  file  my  news  on  the  questions  dis- 
cussed. 

HURT,  P.  J.,  dissents. 


BAI.LARD  V.  CITY  OP  DALLAS. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  23^ 

1898.) 

Validity  op  Ohmnakce. 
A  city  council  has  no  authority*  and  can- 
not be  authorized  by  the  le^lature,  to  pass  an 
ordinance  punishing  an  act  which  Is  made  an 
offense,  and  punished  by  statnte^ 

Hurt,  P.  J.,  dissenting. 

Appeal  from  city  court  of  Dallas;  G.  P. 
Smith,  Judge. 

Annie  Ballard  was  convicted  of  keeping  a 
disorderly  bouse,  under  an  ordinance  of  the 
city  of  Dallss,  and  she  appeals.  Rerosed, 
and  prosecution  dismissed. 

Miller  &  Williams,  for  appellant  A.  P. 
Wozencraft  and  T.  A.  Work,  for  appellee. 

DAVIDSON,  J.  Appellant  was  convicted 
for  keeping  a  disorderly  house  under  an  or- 
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dlnance  created  by  the  city  council  of  the 
city  of  DaOaa.  Hie  ordinance  Is  the  same, 
and  COT  ore  tbe  same  act  prohibited  by  the 
Penal  Code,  the  punishment  being  also  the 
same.  Without  discussing  the  rarlous  er- 
rors assigned  for  rerersal.  we  hold  that  the 
city  council  had  no  authority  to  create  tha 
ordinance  In  question,  because  the  Penal 
Code  provided  a  punishment  for  the  same 
act,  and  the  legislature  had  no  authority  to 
confer  npon  the  city  council  the  power  to 
create  the  ordinance.  See  Ex  parte  Fagg,  44 
S.  W.  294,  and  Coombs  v.  State,  Id.  854,  (de- 
cided at  present  term.)  And  see,  also,  Leach 
V.  State,  36  Tex.  Cr.  R.  248,  36  S.  W.  471, 
and  Bx  parte  Knox  (Tex.  Cr.  App.)  39  S.  W. 
670.  Tlie  judgment  Is  reTersed,  and  the 
prosecution  ordered  dismissed. 

HURT,  P.  dlBsenta. 


OROWLET  V.  CITY  OF  DALTAS. 
(Court  Of  Cnminal  Appeals  of  Texas.    Feb.  23, 
1898.) 

COCBTB— JCRISniCTIOS— CiTT  ORDISAyCB— 

Validitt. 

1.  The  city  court  of  the  city  of  Dallas  has  no 
Jurisdiction  to  try  Tiolations  of  the  Penal  Code. 

2.  A  dty  council  cannot  legally  create  ordi- 
nances covering  the  same  acts,  and  inflicting  the 
same  punishment  therefor,  as  prorlded  by  the 
Penal  Code. 

Hnrt,  P.  J.,  dissrntiDi. 

Appeal  from  city  court  of  Dallas;  C.  P. 
Smith,  Jndge. 

Mrs.  S.  A.  Crowley  was  convicted  of  keep- 
ing a  disorderly  house.  In  violation  of  an  or- 
dinance of  the  city  of  Dallas,  and  she  ap- 
peals.  Reversed  and  dismissed. 

J.  D.  Cmtcher,  for  appellant  A.  P.  Wozen- 
craft  and  T.  A.  Work,  for  appellee. 

DAVn^ON,  J.  Appellant  was  convicted 
in  the  city  court  of  the  city  of  Dallas  of 
keying  a  disorderly  house,  In  violation  of 
an  ordinance  of  the  city  of  Dallas,  and  her 
ptmlslunent  assessed  at  a  fine  of  f200.  It  Is 
contended  that  thhi  conviction  Is  erroneous 
for  various  and  sundry  reasons,  but  the  view 
we  take  of  this  ease  will  dispose  of  It  with- 
out entering  loto  a  discussion  of  these  vari- 
ous assigned  errors.  The  ordinance  of  the 
city  with  regard  to  prohibiting  the  keeping 
of  disorderly  houses,  under  which  appellant 
was  convicted.  Is  the  same  as  that  provided 
in  tbe  Penal  Code,  and  the  punishment  the 
frame  under  the  ordinance  as  under  the  Code. 
Appellant  urges  a  want  of  Jurisdiction  In  tbe 
olty  court  to  try  the  case,  and,  further,  that 
tbe  city  council  could  not  legally  create  ordi- 
nances covering  the  same  acts  as  denounced 
l>y  the  Penal  Code  In  regard  to  disorderly 
bouses.  The  proposition  Is  well  taken.  See 
Kx  parte  Knox  (Tex.  Cr.  App.)  39  S.  W.  670; 
Leach  V.  State,  36  Tex.  Cr.  R.  248,  36  S.  W. 
471;  Ex  parte  Fagg,  44  S.  W.  294,  and 
Coombs  V.  State.  Id.  B5i  (decided  at  Uie  pres- 
44aW.-55 


ent  term).  Because  the  city  council  had  no 
authority  to  create  the  ordinance  under 
which  appellant  was  convicted,  and  there- 
fore the  city  court  had  no  Jurisdiction  to  try 
appellant  under  said  ordinance,  the  Judg- 
ment is  reversed,  and  the  prosecution  or- 
dered dismissed. 

HURT,  P.  J.,  disaents. 


SAN  ANTONIO  &  A.  P.  RY.  CO.  v.  GURLBT. 
(Qonrt  of  Civil  Api>eals  of  Texas.    March  9, 

1898.) 

Trespass  to  Trt  Tttlb— Recovkrt  ron  Bhback 

or  CONTEAOT— LlMiTATIOKS— EqOlTT 
JOUSDIfTTIOR. 

1.  Where  defendant  In  trespass  to  try  title 
sets  op  rights  under  a  contract  entered  into  with 
plaintiff,  whereby  defendant  was  to  obtain  a 
deed  of  tbe  land  and  as  a  part  of  the  considera- 
tion agreed  to  boild  a  switch  for  plaintifF,  i>lain- 
tiff  may  plead  and  recover  damages  resnlting 
from  tbe  failure  to  build  the  switch. 

2.  Where  a  deed  was  delivered  in  escrow  by 

ftlaintiff,  to  be  delivered  to  defendant  on  the 
atter's  building  a  switch  for  plaintiff's  use,  a 
court  of  equity  may  vest  title  in  defendant,  and 
reqnire  him  to  pay  plaintiff  the  damages  sus- 
tained by  him  because  of  the  failure  to  build  the 
switch,  although  tbe  cause  of  action  for  such 
damages  is  barred  by  limitations. 

3.  "nie  payment  of  such  damages  will  be  re- 
quired as  a  condition  precedent  to  the  vesting  of 
title  in  defendant. 

Appeal  from  district  court,  McLennan 
coimty;  S.  R.  Scott,  Judge, 

Trespass  to  try  title  by  E.  J.  Qurley  against 
the  San  Antonio  &  Aransaa  Pass  Railway 
Company.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.  Modified. 

The  nature  of  tills  salt  is  aufflclently  in- 
dicated by  the  trial  couzi^s  conclusions  at 
fact  and  law,  which  are  as  follows: 

"(1)  I  find  that  B.  J.  Onrley,  the  plaintiff, 
conv^ed  tbe  land  In  conteoversy  by  wai^ 
ranty  deed  to  the  San  Antonio  &  Aransas 
Pass  Railway  Company,  the  defendant,  No- 
vember 1,  1889,  in  conslderaUoa  of  $988  cash, 
which  was  then  paid  to  plaintiff,  as  ea^tess- 
ed  In  tbe  deed,  and  (for  tbe  consideration, 
not  expressed  In  the  deed)  the  further  prom- 
ise of  the  def«idant,  by  Its  agent,  to  execute 
and  deliver  a  written  contract  to  plaintiff  to  * 
construct  a  switch  across  plaintlfTs  land* 
adjacent  to  the  land  In  controversy,  and 
maintain  said  switch  as  plaintiff's,  free  of 
charge,  for  switching.  I  find  that  this  deed 
was  placed  In  the  possession  of  A.  M.  French, 
the  locsl  agent  of  defendant,  with  the  ver- 
bal agreement  between  A.  M.  French  and 
the  plaintiff  that  the  deed  was  to  be  held 
in  escrow  by  French,  and  not  to  be  deliv- 
ered to  the  defendant,  until  It  executed  and 
delivered  to  plaintiff  said  written  contract, 
signed  by  the  defendant,  to  build  said 
switch,  and  maintain  It,  tne  of  switching 
charges,  as  aforesaid.  I  find  that  defend- 
ant agreed  to  pat  plaintiff's  swlttA  In  when 
it  built  Its  own  switches,  but  that  plaintiff 
consented  that  It  might  be  deferred  until  the 
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line  was  buUt  to  his  land,  10  or  15  miles  be- 
low Waco.  I  find  that  on  or  abont  January 
1,  1800,  after  the  agreement  was  made,  de- 
fendant's line  was  built  to  plalntlfTs  land, 
and  that  plaintiff  urged  defendant's  agents 
to  put  his  switch  In,  and  that  defendant's 
agents  promised  to  do  bo,  when  they  conld 
get  material,  etc..  to  build  It  with,  and  that 
defendant  did  not  pot  plaintiff's  switch  In 
until  a  few  days  after  plaintiff  filed  this 
suit,  to  wit,  on  the  lOth  day  of  May,  1892, 
and  that  defendant  has  not  delivered  said  writ- 
ten ctmtracC  to  plaintiff  to  construct  and  main- 
tain said  switch,  free  of  extra  charge  for 
switching,  but  that  the  same  was  to  be  so 
constructed.  I  further  find  that  at  the  time 
the  switch  was  built,  to  wit,  about  May  16, 
1802,  a  few  days  after  the  filing  of  plaintiff's 
suit,  plaintiff's  agent  was  consulted  by  de- 
fendant as  to  the  location  desired  for  said 
switch  on  plaintiff's  land,  and  that  plaintiff's 
agent  directed  defendant  where  to  locate  It, 
though  plaintiff  did  not  know  defendant  had 
put  In  the  switch,  until  after  It  was  In,  but 
his  agent,  Rhea,  fcnew  about  It,  and  that 
plaintiff  was  satisfied  with  its  construction, 
and  that  immediately  after  It  was  built 
plaintiff  acquiesced  therein,  and  went  into 
possession  of  It,  and  has  been  using  and 
enjoying  It  erer  since,  and  that  the  defend- 
ant has  maintained  It.  free  of  charge  to 
plaintiff  for  switching,  ever  since  about  May 
16,  1802.  And  I  further  find  that  no  objec- 
tion was  made  by  plaintiff  at  any  time  to 
the  construction  of  the  cdde  tracks  and 
switches  across  the  land  sued  for.  I  find 
that  plaintiff  has  never  paid,  nor  offered  to 
pay,  back  to  the  defendant,  the  ¥988  cash 
paid  plaintiff  November  1,  1889,  on  the  land 
sued  for  by  plaintiff,  nor  offered  to  return 
nor  pay  defendant  for  the  switch,  worth 
^12,  constructed  by  defendant  over  plain- 
tiff's land,  about  May  16,  1892,  nor  any  part 
thereof.  (2)  I  find  that,  between  the  dates 
of  January  1,  1890,  the  time  when  defend- 
jint  should  have  put  in  said  switch,  and  the 
16th  day  of  May,  1892.  the  time  when  de- 
fendant did  put  In  said  switch,  plaintiff,  be- 
cause of  defendant's  delay  In  putting  in  said 
switch,  was  damaged,  by  having  to  more  400 
c^rs  of  wood  from  the  place  where  defend- 
ant delivered  It  to  the  place  where  It  would 
have  t)een  delivered  by  defendant  (in  plain- 
tiff's wood  yard).  If  It  had  put  In  said  switch, 
and  that  the  cost  to  plaintiff  for  moving  said 
wood  was  ¥3  per  car,  aggregating  |1,200 
damages;  and  I  find  that  the  $1,200  was 
sustained  by  plaintiff,  and  caused  by  de- 
fendant's failure  to  put  In  said  switch  prior 
to  the  16th  day  of  May,  1892,  the  time  when 
plaintiff  filed  his  original  petition  In  this 
cause;  and  I  find  that  said  damages  were 
not  pleaded  by  plaintiff  until  the  16tb  day  of 
September,  1896,  by  plaintiff's  first  supple- 
mental petition.  I  further  find  that  defend- 
ant has  paid  taxes  on  the  land  in  contro- 
versy since  its  purchase  In  1889,  and  has 
made  improTements  thereon  worth  $1,640. 


"Conclusions  of  law:    (1)  I  find  that  plain- 
tiffs  agreement  to  change  the  time  within 
which  to  put  in  said  switch,  his  request  to 
have  it  put  In  up  to  the  time  ot  filing  suit, 
his  delay  in  filing  suit,  his  directions  to  the 
defendant  as  to  where  to  CMistruct  the 
switch,  his  acaulescence  In  Its  construcUoa 
and  continuous  use  of  It  ever  since  under 
the  terms  of  the  contract,  and  the  construc- 
tion of  the  side  track  and  switches  over  the 
land  In  controversy  without  objection,  and 
the  application  of  the  purchase  money  for 
the  land  sued  for,  estops  plaintiff  from  re- 
covering the  land  sued  for,  although  the  deed 
may  have  been  delivered  In  escrow.    And  I 
further  find  that,  under  the  facts  of  this  case, 
equity  and  good  conscience  require  ttiat 
plaintiff  repi^  the  $988,  and  interest  thereon, 
and  costs  of  the  switch,  $412,  the  consider- 
ation paid  by  the  defendant  for  said  land, 
before  he  would  be  entitled  to  recover,  if  at 
all;  It  appearing  from  the  facts  and  plead- 
ings of  defendant  that  It  has  at  all  times  l>een 
desirous  ot  performing  Its  contract,  and 
claims  that  It  has  performed  It,  as  It  under- 
stands It,  but,  If  not,  that  It  be  required  to 
do  so  by  decree  of  this  court    <2)  I  find 
that  the  plaintiff,  by  reason  of  defendant's 
delay  in  constructing  said  switch,  sustained 
damages  to  the  amount  of  $1,200,  which  ac- 
crued prior  to  the  13th  day  of  May,  1802; 
and,  although  pleaded  by  plaintiff  for  the 
first  time  on  the  18tb  day  of  September.  1896. 
It  Is  not  barred  by  the  statute  of  limitation 
of  two  or  four  years.    Accordingly,  I  find 
Quit  the  defendant  recover  the  land  of  the 
plalatlff,  and  that  defendant  maintain  said 
switch  constructed  for  plaintiff,  over  plain- 
tiff's land,  free  of  switching  charges  to 
plaintiff  for  shipment  over  defendant's  rail- 
way, and  that  plaintiff  do  have  and  recover 
of  and  from  the  defendant  $1,200  damages, 
and  interest,  besides  costs,  for  which  execu- 
tion may  issue." 

The  court  rendered  a  decree,  devesting  ti- 
tle to  the  land  out  of  appellee,  and  vesting 
the  same  In  appellant,  and  for  appellee,  and 
against  appellant,  tor  damages  and 

for  costs  of  suit. 

A.  W.  Houston  and  W,  S.  Baker,  for  appel- 
lant  Jones  &  Sleeper,  for  appellee. 

KEY,  J.  (after  stating  the  facts).    We  are 
of  the  opinion  that  no  reversible  error  was 
committed  by  the  trial  court  In  ruling  upoa 
exceptions  to  appellee's  pleadlnga  It  is  true 
that  he  first  sued  In  trespass  to  try  title,  but, 
as  a  defense,  appellant  set  up  Its  rights  an- 
der  the  contract  referred  to  In  the  findlnss 
of  fact,  and  appellee,  in  rebuttal,  pleaded  his 
rights,  growing  out  of  said  contract,  and  re- 
sulting from  Its  breach  by  appellant-  Tbis. 
we  think  he  had  the  right  to  do.    It  Is  con- 
tended, however,  that  appellee's  action  for 
damages  was  barred  by  the  statute  of  lim- 
itation, and  therefore  the  court  erred  ta 
awarding  Um  damages  for  a  breach  of  the 
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contract.   If  app^lee  had  bronght  a  sepa- 
rate action  to  recover  the  damases,  such  ac- 
tion would  hare  beea  barred^  uid  tiie  plea 
of  Umltatton  would  have  defeated  a  recov- 
«rj;  but  In  Ods  case  appellant  sought  and 
obtained  equitable  relief.   The  findings  of 
fact,  which  are  sustained  by  the  testimony, 
show  that  the  deed  under  which'  appellant 
claimed  the  land  was  deUvered  by  appellee 
to  French  as  an  escrow,  and  therefore  title 
under  the  deed  had  never  rested  In  appel- 
lant But,  In  view  of  all  the  circumstan- 
ces, and  In  order  to  attain  the  ends  of  Jus- 
tice, the  court,  In  the  exercise  of  Ita  equitable 
Jurisdiction,  devested  the  dtle  out  of  appel- 
lee, and  rested  It  In  apiwllant;  and,  under 
such  circumstances.  It  had  the  power,  and 
It  was  Its  doty.  Inasmuch  as  the  damages 
claimed  by  appellee  had  resulted  from  ap- 
pellant's breach  of  the  contract  to  buUd  the 
switch,  to  require  appellant  to  pay  such 
damages,  although  they  were  barred  by  the 
statnte  of  limitation.   It  Is  a  fundamental 
principle  that  he  who  seeks  equity  must  do 
equity.   1  Fom.  Eq.  Jur.  S  385.   This  princi- 
ple has  often  been  applied  In  this  state, 
where  the  owners  of  property  sold  at  an 
Illegal  sale  have  been  required  to  refund  to 
the  purchaser  the  amount  of  purchase  money 
paid  by  him  and  applied  to  the  benefit  of  the 
owner  before  he  could  recover  the  property. 
See  RaUway  Co.  t.  Blakeney,  78  Tex.  180, 11 
S.  W.  174.  and  cases  there  cited.   In  Booth 
r.  Hosklns.  7S  CaL  271.  17  FaC.  225.  It  was 
held  that,  in  an  action  by  the  mortgagor, 
brought  aft»r  the  mortgage  debt  had  be- 
come barred  by  the  statnte  of  limitation,  to 
quiet  his  title  against  the  claim  asserted  by 
the  mortgagee  under  the  mortgage  deed,  the 
court  may  Impose,  as  a  condition  to  the  re- 
lief asked,  that  the  plaintiff  first  pay  the 
amount  of  tlM  morticage  debt   The  other 
questions  presented  in  appellant's  brief  re- 
late to  the  action  of  the  court  In  admitting 
the  testimony  of  W.  B.  Rhea,  and  In  coii> 
eluding  from  said  testimony  that  apprise 
had  been  damaged  to  the  extent  of  $l,20a 
We  do  not  care  to  enlarge  upon  these  ques- 
tions, or  discuss  them  in  detalL   They  have 
bem  duly  considered,  and  our  conclusion  is 
that  the  court  did  not  err  In  tiiese  respects. 

Appellee  presents  two  cross  anlgnments  of 
error.   The  first  Is  that  the  court  erred  In 
not  rendering  Judgment  for  him  for  the  land 
sued  for.   We  think  the  trial  court  readied 
a  correct  conclusion  on  this  branch  of  the 
case,  and  this  assignment  win  be  overruled. 
Appellee's  second  assignment  of  error  Is  to 
the  eflFect  that  the  court  erred  In  not  requlr- 
ing  appellant  to  pay  to  the  appellee,  or  de- 
posit In  the  registry  of  the  court  for  his 
benefit,  the  damages  sustained  by  him,  as  a 
condition  precedent  to  the  relief  granted  to 
appellant  We  consider  thie  assignment  well 
taken.    Under  tbe  clicumstances  shown  by 
the  evidence  and  disclosed  by  the  conclii- 
aions  of  fact,  we  do  not  think  appellant 
abould  be  granted  relief  equivalent  to  spe- 


cific performance  on  the  part  of  appellee, 
except  upon  condition  that  It  pay  him  for 
the  damages  he  has  sustained  on  account  of 
appellant's  breach  of  the  contract  We 
therefore  reform  the  Judgment  rendered  by 
the  court  below,  bo  as  to  make  the  vesting  of 
title  to  the  land  In  appellant  conditional  up- 
on the  payment  of  the  $1,200  damages,  and, 
as  thus  reformed,  the  Judgment  will  be  af- 
firmed, appellant  paying  the  costs  of  the  ap- 
peal. Reformed  and  affirmed. 


CHANDLER  v.  PETERS  et  al.' 
(Court  of  Civil  Appeals  of  Texas.   Jan.  19, 
18080 

Tbdbt  Dbii>— Sam  nr  Uitauthorisbd  CooNTy— 

LlHITATIO!IS— BSTomU 

1.  When  a  trust  deed  Kives  the  tmitee  there- 
in named  power  to  sell  the  lands  conTeyed,  the 
sale  to  be  had  in  a  certain  county,  and  the  trus- 
tee sells  in  a  different  county,  the  sale  Is  null 
and  void. 

2.  The  act  1880,  provIdinR  that  all  sales  of 
real  estate  nnder  power  coaferred  by  deeds  of 
trust  should  be  made  in  the  county  in  which  the 
lands  are  situated,  has  no  application  to  a  sale 
nnder  a  deed  of  tmst,  whlim  was  executed  be- 
fore the  act  was  passed. 

8.  When  the  alferatlona  in  a  petition  are  to 
the  effect  that  a  sale  by  a  trastee  la  null  and 
void,  and  that  it  conveyed  no  title  to  the  laud, 
and  the  primary  purpose  of  the  eoit  is  to  recov- 
er the  land,  and  not  to  cancel  the  deed  by  the 
trastee,  and  the  deed,  as  alleged,  bears  on  its 
face  the  evidence  of  its  Invalidity,  the  four-years 
statute  of  limitations  cannot  be  pleaded  in  bar 
to  the  action, 

4.  When  one  makes  a  deed  of  trust  which  pro- 
vides that,  when  the  lands  conveyed  are  sold, 
the  sale  thereof  shall  take  place  In  a  certain 
county.  If  the  grantor  Induces  the  sale  of  the 
land  to  be  made  in  another  county,  instead  of 
the  county  named  in  the  trust  deed,  and  ia 
present  and  encourages  the  sale  of  the  premises, 
and  any  one  Is  Induced  thereby  to  buy  the  land, 
the  grantor  Is  estonied  from  denying  the  valid- 
ity of  the  sale. 

Appeal  from  district  cour^  Polk  ooqnty; 
L.  B.  Hightower,  Judge. 

Action  by  D.  S.  Chancer  against  Peters 
and  another  to  cancel  a  deed  and  recover 
land.  Appeal  by  plaintiff  from  Judgment 
overruling  exception  to  answer,  and  sustain- 
ing exception  to  petition.  Reversed. 

Adams  &  Campbell,  for  appellant.  Bill  ft 
Hill,  tor  appeUees. 

FLT,  J.  On  the  23d  day  of  April.  1896.  ap- 
pellant filed  his  petition,  alleging  that  on 
August  30,  188S,  be  had  executed  a  deed  of 
trust  to  one  W.  H.  Howard,  as  trustee,  on 
the  land  described  therein,  giving  him  the 
power  to  sell  said  land  in  Galveston  county, 
Tex.,  in  case  the  debts  of  appellant  to  sundry 
parties  were  not  paid  by  a  certain  date;  that 
In  1891  said  Howard  resigned  his  trust  and 
Weiss  Bros.,  who  were  beneficiaries,  and  to 
whom  bad  been  confided  the  authority  to  ap- 
point a  substitute,  did  appoint  one  Henry  J. 
labatt  •ubstftnta  trustee;  and  on  January 

1  Rehearing  denied. 
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5,  1882,  said  Laliatt,  In  violation  of  the  trust, 
and  without  authority  so  to  do,  sold  the  prop- 
erty in  question  in  Polk  county,  Tex.  It  was 
further  alleged  that  Leopold  Weiss,  with  full 
knowledge  of  all  the  facts,  bought  said  land, 
and  conveyed  It  to  other  parties,  without 
any  consideration,  and  that  It  had  been  so 
conveyed  until  It  reached  the  hands  of  ap- 
pellees. He  prayed  for  a  cancellation  of  the 
conveyances  and  for  the  land.  Appellees 
pleaded  the  statute  of  limitations  of  four 
years  and  estoppel,  which  answer  was  ex- 
cepted to  In  a  supplemental  petition.  The 
exceptions  to  the  answer  were  overruled, 
and  the  exception  setting  up  llmitatlou  was 
sustained,  and  from  that  Judgment  the  ap- 
peal Is  perfected. 

The  contract  embodied  In  the  trust  deed  re- 
quired the  sale  of  the  land  at  the  court  house 
In  Galveston  county,  and  a  sale  In^  Polk  coun- 
ty was  null  and  void.  The  act  of  1889,  pro- 
vldli^  that  all  sales  of  real  estate  under 
powers  conferred  by  deeds  of  tmst  should 
be  made  in  the  county  In  which  the  lands 
are  situated,  has  no  application  to  the  sale 
attacked,  as  the  deed  of  trust  was  executed 
before  the  act  was  passed.  "While  the  leg- 
islature has  power  to  prescribe  what  pro- 
oesH  shall  be  used  for  enforcement  of  rights 
through  the  courts,  and  what  notice  of  Judi- 
cial sales  shall  be  given,  It  certainly  has  no 
power  to  confer  on  any  private  iwrson  pow- 
er to  sell  the  property  of  another  at  such 
time  and  place  and  on  auch  notice  as  It  may 
prescribe,  without  regard  to  or  In  violation 
of  any  contract  parties  may  have  made." 
International  Building  &  Loan  Ass'n  v.  fiar< 
dy,  86  Tex.  610,  26  S.  W.  497. 

The  allegations  showing  that  the  sale  was 
null  and  void,  and  that  It  conveyed  no  title 
to  the  land,  the  primary  purpose  of  the  suit 
Is  to  recover  the  land,  and  not  to  cancel  the 
deed.  Railway  Co.  v.  Titterlngton,  84  Tex. 
219,  19  S.  W.  472.  The  cases  cited  by  appel- 
lees merely  hold  that  where  suits  are  brought 
to  avoid  deeds  on  the  ground  of  fraud,  the 
deeds  not  being  void,  but  only  voidable,  the 
four-years  statute  would  apply.  They  are  not 
applicable  to  this  case.  The  deed  made  by 
the  trustee  bore  on  Its  face  the  evidence  of  its 
InvalldltT.  It  was  error,  therefore,  to  sustain 
the  exc^tlcHi  setting  up  limitation. 

The  other  two  assignments  of  error  com- 
plain of  the  action  of  the  court  In  overruling 
the  exceptions  to  those  portions  of  the  an- 
swer which  endeavor  to  set  up  an  estoppel. 
The  grounds  of  estoppel  pleaded  In  the  an- 
swer are  as  follows:  "That  said  sale  was 
made  at  the  court  house  doo'r  of  Polk  coun- 
ty, because  D.  S.  Chandler,  before  the  time 
of  the  sale,  requested  H.  J.  Labatt,  the  trus- 
tee, to  sell  said  property  at  Livingston,  Tex- 
as, and  not  at  Galveston,  Texas,  and  the  sale 
would  have  been  made  at  Galveston,  Texas, 
but  for  plalntilTB  said  request;  wherefore 
defendants  say  that  plaintiff  Is  estopped  to 
deny  the  validity  of  said  sale  made  at  Liv- 
ingston. That  on  March  — ,  ISOi,  the  said 


Leopold  Weiss  conveyed  by  deed  said  lots 
and  premises  described  in  plaintifTs  petition 
for  $750  to  J.  W.  Hammond.    That  said  J. 

W.  Hammond,  on  the  day  of  February, 

1894,  for  and  in  consideration  of  $800  paid, 
•old,  and  by  deed  conveyed,  said  lots  and 
premises  described  In  plaintiff's  petition  to 
W.  D.  WiUls.  That  this  purchase  was  made 
for  and  at  the  request  of  defendants,  and 
by  an  agreement  between  them  and  W.  D. 
Willis.  That,  at  said  sale,  plaintiff.  D.  S. 
Chandler,  was  present,  and  assisted  EL  J. 
Labatt.  the  trustee,  in  selling  said  lots  and 
premises  (described  in  plaintiff's  petition), 
and  then  and  there  expressed  himself  as  sat- 
isfied with  the  sale  of  said  property,  and 
urged  parties  present  at  the  sale  to  bid  on 
the  property  then  sold.  That  Leopold  Weiss 
bid  In  said  property  lots  1,  2,  7,  and  8,  block 
21,  In  Livingston,  less  26x107  feet,  N.  W.  cor- 
ner of  lot  2.  That,  when  said  lots  and  prem- 
ises were  offered  for  sale,  plaintiff  then  pub- 
licly announced  that  he  (D.  S.  Chandler) 
claimed  the  wooden  clstem  on  the  lots,  and 
that  Capt.  T.  L.  Epperson  owned  the  shop 
thereon,  and  that  these  did  not  go  with  the 
property  about  to  be  sold,  and  the  trustee 
then  admitted  this  to  be  correct  That  this 
action  of  plaintiff  at  the  sale,  and  plaintiff's 
actions  at  said  sale.  In  urging  persons  to  bid 
for  the  property  sold,  caused  the  agent  of 
Leopold  Weiss  to  bid  In  said  property,  which 
he  would  not  have  done  but  for  the  facts  in 
this  answer  set  up,  and  plaintiff's  action  of 
approval  of  the  sale.  Plaintiff  then  failed  to 
give  notice  of  his  now  pretended  claim  when 
he  should  have  spoken  to  protect  It,  and  he 
cannot  now  be  heard  to  assert  it"  If  ap- 
pellant, by  his  words  and  conduct.  Induced 
the  sale  of  the  land  to  take  place  In  Polk 
county.  Instead  of  In  Galveston  county,  and 
was  present  and  by  bis  conduct  encouraging 
the  sale  of  the  premises,  and  any  one  was  In- 
duced by  such  acts  to  buy  the  land,  appellant 
would,  we  believe,  be  estopped  from  denying 
the  validity  of  the  sale.  Acquiescence  In  the 
sale  after  It  was  made  would  be  a  circum- 
stance admissible  to  be  proved  to  show 
knowledge  of  the  facts  surrounding  the  sale. 
The  pleadings  are  loosely  drawn,  and  not  as 
clear  and  definite  as  they  should  have  been; 
and.  while  It  might  be  held  that  they  in  a 
way  presented  a  defense,  still  such  pleading 
Is  not  to  be  encouraged  or  commended.  The 
Judgment  will  be  reversed,  and  cause  re- 
manded. 


CHILDRESS  T.  FRAXKS  (OPPENHEIMER 
et  al.,  Gkiniishees). 

(Oburt  ot  CiTil  Appeals  of  Texas.  Feb.  23. 
189&) 

UAB3II8H1IENT— PROPERTT  AND  RiOHTB  EXBHTT^ 

Balart  of  ENPt.0TB— BviDaHCT— 
Habmlbss  Error. 
1.  There  was  evidence  that  defendant  drew 
his  salary  promptly  when,  and  sometimes  before, 
It  was  due,  and  with  great  regularity;  and  tliat 
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the  miflll  Bum  dae  him  when  the  writ  was  ■erred 
W88  not  Intended  by  him  to  be  left  as  a  deposit, 
bat  was  not  drawn  because  he  did  not  know  the 
state  of  his  account.  Hetd,  that  the  exen^tiou 
had  not  terminated,  since  It  was  not  left  with 
his  employers  knowln^lT  or  Tolnntarlly. 

2.  Some  time  prior  to  the  f^arnishment  defend- 
aut  was.  by  an  error,  charged  by  the  garnishees 
with  certain  items.  Pending  the  writ,  they  dis- 
coTered  the  error,  and  credited  his  account  with 
the  same.  Defendant  had  no  Icnowledge  of  the 
error  or  correction.  Hdd,  that  said  amounts 
were  aitto  exempt. 

3.  ETidence  explaining  why  defendant  failed 
to  draw  a  baJance  In  the  hands  of  his  employer 
was  material  on  the  issue  as  to  whether  defend- 
ant knowingly  and  voluntarily  allowed  his 
wages  to  remain  undrawn  after  they  were  pay- 
able. 

Appeal  from  district  conrt.  Atascosa  conn- 
ty:   M.  F.  Lowe,  Judge. 

Action  by  Sam  Childress,  executor,  against 
L.  A.  Franks,  In  which  D.  &  A.  0[^enhelmer 
were  summoned  as  garnishees.  From  a 
jodgmeat  In  favor  oi  the  gamisheeo,  plaintlir 
aroeals.  AlUrmed. 

W.  O.  Bead,  for  appelant  Shook  &  Ven- 
der Hoeven  and  Smith  &  Waltom,  for  appel- 
lees. 

JAMES,  C.  J.  This  is  a  garnishment  case. 
The  garnishees,  D.  &  A.  Oppenhelmer,  an- 
swered, in  substance,  that  what  they  owed 
Franks  at  the  date  of  the  garnishment  and 
since  was  for  current  wages,  not  subject  to 
the  writ.  Their  answer  set  forth:  That  for 
many  years,  and  now,  Franks  was  in  their 
«mploy  as  manager  of  their  cattle  pastures, 
at  a  monthly  salary  of  5100,  payable  monthly. 
That  at  the  time  this  writ  was  served  (De- 
cember 12,  1896)  they  were  owing  him  $29.46, 
which  was  the  balance  of  his  November  sal- 
ary, due  November  30,  1896.  That  on  De- 
cember 31, 1890,  they  became  Indebted  to  him 
for  the  salary  of  December,  $100,  and  on  Jan- 
nary  13^  1SS7,  they  paid  his  check  for  $24, 
and  paid  ott  an  account  for  him  of  fl7.50, 
making  HLCO,  and  also  they  had  on  January 
2, 1897,  become  responsible  for  him,  to  Staacke 
Bros.,  for  |100,  the  price  of  a  vehicle,  which 
they  had  paid,  thus  making  payment  to  or  for 
Mm  not  later  than  January  13,  1897,  of 
9141.50,  against  the  $129.46  due  him.  That 
on  Jannary  81,  1887,  they  owed  him  another 
month's  salary  of  $100,  and  paid  out  for  him, 
on  checks  or  orders,  sums  as  follows:  On 
Febmary  4,  1897,  $20;  Febmary  6,  1897.  $15; 
February  24,  1897,  $120;  and  on  February 
27,  1897,  $20,— In  all,  $175.  That  on  Febm- 
ary 28,  1897,  another  month's  salary  accrued, 
and  on  March  22d  they  paid  his  check  for 
$20.  Thus  stood  the  matter  when  the  an- 
awer  was  filed.  Tbe  garnishees  stated  in 
their  answer  that  the  services  of  Franks  were 
valuable  to  them,  and  they  had  continued  to 
pay  him  his  wages,  otherwise  they  could  noc 
have  retained  him  for  their  service;  that  their 
said'  pasture  where  Franks  stayed  was  50 
miles  from  San  Antonio,  where  they  resided, 
and  Franks  needed  the  money  for  his  ex- 
penses, and  did  not  often  come  to  San  An- 


tonio, and  that  communication  with  San  An- 
tonio from  tiitf  ranch  was  difficult  and  slow, 
and  therefore  It  was  necessary  for  gamUhees 
to  allow  him  tbe  privilege  of  drawing  against 
bis  wages;  and  tiiat  be  never  left  bis  wages 
on  deposit  nor  allowed  the  same  to  accumu- 
late, but  drew  th^  with  promptness  and  dis- 
patch, In  view  of  his  circumstances.  L.  A. 
Frsnks  became  a  party  to  this  suit,  and  de- 
nied that  be  ever  had  any  money  on  deposit 
with  the  garnishees,  and  substantially  adopted 
the  allegations.  There  was  testimony  sub- 
stantiating tbe  allegations  of  the  garnishees' 
answer.  D.  Oppenhdmer  testified,  among 
other  things,  that  Franks  had  been  working 
for  them  about  seven  years.  Hla  salary  was 
payable  monthly,  but  they  did  occasionally 
permit  him  to  draw  on  them  for  some  money 
as  he  needed  It  before  the  ^d  of  the  month: 
that  is  to  say.  If  he  had  worked  15  days,  they 
might  permit  him  to  draw  as  much  as  $50  of 
his  salary,  although  that  was  not  the  con- 
tract. Franks  had  occasionally,  for  a  short 
time  during  the  last  two  years,  allowed  his 
wages  to  remain  unpaid  for  a  short  while, 
never  more  than  about  $60  or  $75,  and  per- 
haps for  a  few  days.  In  addition  to  tbe 
items  stated  In  the  answer,  the  testimony  of 
this  witness  showed  that,  In  addition  to  the 
current  wages,  he  was  credited  on  their  hooksf 
on  December  81,  1896,  with  an  amount  paid 
Cameron  &  Co.,  $9.09.  and  J.  Campbell,  $15. 
and  explained  that  their  bookkeeper  had 
theretofore  charged  these  Items  to  Franks  by 
mistake,  and  when  they  were  discovered  they 
were  rectified  by  making  these  credits. 
Franks  testified  that  he  lived  about  50  miles 
from  San  Antonio,  where  his  employers  re- 
sided, and  that  they  furnished  him  with  a 
statement  of  his  account  every  six  months, 
and  he  did  not  know  how  he  stood  until  he  re- 
ceived his  statement;  that  he  drew  checks  on 
them;  that  he  had  a  large  family  dependent 
on  him  for  support;  that  Oppenhelmer  had 
always  paid  his  checks,  although  sometimes 
he  overdrew;  that  it  took  his  wages  to  support 
his  family,  and  he  never  at  any  time  left  any 
of  his  wages  there  knowingly,  and,  if  there 
was  ever  any  of  his  wages  left  over  at  the 
end  of  the  month,  he  did  not  know  It,  and 
would  have  drawn  It  If  he  had  known  of 
such  fact,  as  his  necessities  required  It.  He 
stated  positively  that  be  never  had  any  money 
there  on  deposit. 

There  Is  therefore  testimony  to  show  that 
he  drew  his  salary  promptly  when,  and  some- 
times before,  It  was  due,  and  with  great  rec;ii- 
larity,  ever  since  he  was  in  the  garnishees' 
employ,  and  that  the  sum  due  him,  and  not 
drawn,  when  the  garnishment  was  served 
(which  was  a  small  sum),  was  not  Intended  to 
be  left  as  a  deposit,  but  was  not  drawn  be- 
cause he  did  not  know  the  state  of  his  ac- 
count, and  did  not  know  it  was  there.  There 
Is  no  case  which  has  held,  upon  such  state 
of  facts,  that  the  exemption  had  terminated. 
Bell  V.  Uve-Stock  Co.  (Tex.  Sup.)  11  S.  W. 
344;  Davidson  T.  Chair  Co.  (Tex.  OIv.  App.) 
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41  S.  W.  824.  It  was  not  left  with  bis  em- 
ployer knowingly  or  ToIuntarHy.  The  court. 
In  discharging  the  gamlaheea.  necessarily 
found  In  favor  of  this  state  of  facts,  and  Wt 
are.  concluded  by  such  finding. 

As  to  the  Items  of  99.08  and  $15,  with 
which  Franks  was  credited  pending  the  writ, 
It  appears  that  some  time  prior  to  the  gar- 
nishment be  had  been,  by  an*  error,  charged 
with  these  sums  ont  of  his  then  current  wages, 
and  upon  the  correction  of  such  error,  by 
crediting  Franks'  account  with  same,  If 
Franks  at  that  time  had  knowledge  of  same, 
and  allowed  them  to  be  credited  Instead  of 
collecting  them,  It  might  be  said  tbat  these 
amonnti  were  not  exempt  But,  all  the  evi- 
dence and  circumstances  considered,  they 
tended  to  show  that  the  discovery  of  the  er- 
ror was  by  D.  ft  A.  Oppenhelmer,  and  that 
Franks  had  no  knowledge  of  the  error  and  of 
Che  correction  of  the  same;  at  least,  the  Judg- 
ment of  the  court  involves  the  finding  of  such 
facts,  and  we  are  not  authorized  to  go  behind 
It.  If  he  did  not  know  of  the  erroneous  en- 
tries, It  would  be  as  If  he  had  not  known  tbat 
such  amount  of  his  wages  was  due  lilm,  and 
thus  had  allowed  It  to  remain  In  bli  em- 
ployers' himds.  This  would  not  constitute  a 
voluntary  leaving  or  deposit  of  It 

It  Is  assigned  as  error  that  Franks  mm  per^ 
mltted  to  testify  as  above  stated,  becanae  Im- 
nuterial  and  Irrelevant,  and  not  admlaalUa 
for  the  purpose  of  contradicting  the  answer 
of  the  gami^ees.  We  do  not  see  wherein 
this  testimony  contradicted  the  answer  of  the 
garnishees,  and,  If  It  had  done  so  In  any  ma- 
terial respect,  It  would  naturally  have  been 
favorab^  to  plaintiff.  His  testimony  was 
material  on  tbe  Issue  of  whether  or  not  he 
knowingly  and  voluntarily  allowed  his  wages 
to  remain  undrawn  after  they  wwe  payable. 
Affirmed. 


ABNOLD  V.  SWBNSON  «t  aL 

(Court  of  Olvll  Appeals  of  Texas.  March  2, 

1898.) 

Baku — Powbbb  of  CiBHiait — TRANsrsB  or  Kotb. 

The  firm  of  O.  &  O.  was  proprietor  of  the 
Milam  Ooun^  Bank,  and  carried  on  the  bank- 
ing bnsinesB  in  the  name  of  the  firm  and  as  the 
MUam  OouDty  Bonk.  F.,  one  of  the  partners, 
acted  as  cashier,  and  had  the  power,  as  such, 
by  virtue  of  the  custom  of  the  bank,  to  transfer 
Ite  paper  by  indorsement  Heldj  that  where  a 
note  to  the  MUam  County  Bank,  on  being  trans- 
ferred to  a  third  person,  was  Indorsed,  "F., 
Otashter,"  anch  indorsement  was  In  the  nsoal 
course  of  bui^ness.  and  transferred  to  the  holder 
the  legal  title  to  the  note. 

Appeal  from  district  court  MUam  county; 
W.  O.  Taliaferro,  Judge. 

Action  by  BL  P.  Swenson  and  others  against 
B.  I.  Arnold.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Aflirmed. 

Moore  &  McBrlde,  for  appellant  W.  T. 
Hefley,  D.  W.  Doom,  and  D.  H.  Doom,  Cor 
aig>elleefc 


FISHBil,  C' J.  This  Is  a  suit  by  appellee* 
against  appellant  upon  a  promissory  note  for 
$4,000,  executed  by  him  on  the  29th  of  Febm- 
ary,  1896,  and  payable  to  the  order  of  the 
Milam  County  Bank.  Appellees  aonght  tn 
recover  upon  the  note  as  holders  by  Indorse- 
ment from  the  payee.  Defendant  pleaded 
that  the  note  was  negotiable,  and  that  the 
plaintiffs  had  not  received  It  in  the  usual 
course  of  trade,  and  ^t  the  Indorsement 
did  not  convey  to  them  the  legal  title  to  the 
note;  and,  In  view  of  these  facts,  asserted 
that  the  note  was  held  by  idalntlffs  subject 
to  certain  equities  and  defenses  existing 
against  the  payee.  The  note  sued  upon,  with 
Indorsements,  la  as  follows:  "Crawford  & 
Crawford,  Propiletors.  F.  M.  Crawford,  Cash- 
ier. Milam  County  Bank.  The  Oldest  Bank- 
ing Institution  In  Milam  County.  $4,000.00. 
Cameron,  Texas,  Feb.  29,  1890.  On  October- 
23,  1896,  after  date,  I,  or  we,  promise  to  pay 
to  the  order  of  the  MUam  County  Bank  tour 
thousand  dollars,  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum  from  date  un- 
til paid.  U  this  note  Is  not  paid  promptly 
when  due,  the  Interest  Is  to  be  added  In,  and 
become  a  part  of,  the  prindpal,  and  the  cost 
of  collection.  Including  ten  per  cent  attor- 
ney's fees.  Is  to  be  added.  Talne  received. 
To  secure  the  prompt  payment  of  this  note, 
the  payor  has,  and  does  hereby,  sell,  trans- 
fer, and  set  over  to  the  payee  the  collater- 
als named  hereafter,  which  collaterals  the- 
payee,  bolder,  assignee,  or  owner  of  this  note 
is  authorized  to  collect,  and  tbe  proceeds  theareot 
apply,  In  whole  or  In  part  payment  of  the  costs 
of  collection,  attom^'s  tees,  Interest  and  prin- 
cipal due  on  this  note.  Collaterals,  .  B.  I. 

Arnold."  "Said  note  bearing  the  Indorsemoii. 
*F.  M.  Crawford.  Cashier.' "  Hie  following  Is 
the  evidence  of  witness  Crawford,  showing  tbe 
transfer  and  Indorsement  of  the  note:  "The 
MUam  County  Bank,  the  payees  of  tbe  note 
sued  upon,  failed  In  business  on  the  16th  day 
of  March,  1896.  Said  bank  was  not  Incor- 
porated, but  was  a  private  firm,  composed  of 
myself  and  F.  M.  Crawford  as  partners.  It 
did  business  under  the  name  and  style  of 
Crawford  ft  Crawford  and  also  the  Milam 
County  Bank.  It  never  did  business  under 
the  name  or  style  of  F.  M.  Crawford,  Cashier. 
On  February  20.  1S96,  the  defendant,  B.  I. 
Arnold,  executed  to  said  bank  the  note  sued 
upon,  and  on  tbe  same  day  It  was  hypothe- 
cated to  the  plaintiffs  to  secure  them  In  the 
payment  of  a  certain  $5,000  note  whldl  they 
held,  and  still  bold,  against  said  banking 
bouse  of  Crawford  &  Crawford  <and  Milan 
County  Bank).  A  portion  of  this  $5,000  note 
is  still  unpaid,  and  the  plaintiffs  In  this  salt 
are  the  holders  of  the  same.  This  $5,00& 
note  Is  a .  bona  fide  transaction,  and  repre- 
sents a  just  debt  due  to  the  plaintiffs  by  said 
bank  of  Crawford  (Milam  County  Bank).  F. 
M.  Crawford,  my  partner,  Indorsed  th^  note 
sued  upon,  *F.  M.  Crawford,  Cashier,*  and  in 
that  manner  made  over  the  same  to  the  plain- 
tiffs, as  collateral,  to  secure  the  payment  of 
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the  ftboTe  fS.OOO.OO  note.  He*  frequently  \n- 
dOTMd  our  paper  In  this  manner.  F.  M. 
Crawford  acted  as  caahfer  of  aald  Milam 
County  Bank,  and  It  was  tbe  cnstom  for  him 
to  rign  the  notes  of  the  bank  or  firm  as  cash- 
ier, and  indorse  same  as  he  did  this;  and 
be  had  authority  to  make  this  Indorsement" 
This  is  an  tbe  testimony  In  the  record  upon 
that  qnestion.  Upon  these  facts  the  attor- 
neys Id  the  case  made  the  following  agree- 
ment: "It  is  agreed  by  and  between  the 
attorneys  for  the  parties  plaintiff  and  de- 
fendant in  this  cause  that,  If  the  Indorse- 
ment upon  the  note  sued  upon,  'F.  M.  Craw- 
ford, Cashier,*  is  an  Indorsement  in  the  usual 
course  of  trade,  and  passed  the  legal  title  to 
said  note  under  the  facts  set  out  In  the  above 
statement  of  facts,  the  plalntlCTs  ought  to  re- 
cover In  this  suit  and  tbe  Judgment  of  the 
court  betow  shall  be  affirmed;  but  that,  if  the 
same  is  not  an  Indorsement  In  the  usual 
course  of  trade,  and  did  not  pass  the  legal 
title  to  said  note,  that  the  defendant  ought  to 
recoTer,  and  tbe  Judgment  of  the  court  below 
shall  be  reversed,  and  rendered  for  the  de- 
fendant B.  I.  Arnold." 

The  only  question*  in  the  case  Is  whether 
tbe  indorsement  of  the  note  by  F.  M.  Craw- 
ford, cashier,  was  in  the  usual  course  of  busi- 
ness, and  transferred  to  tbe  holder  the  legal 
title  to  the  note.  The  cashier  of  a  bank  has 
a  general  authority  to  transfer  by  Indorse- 
ment a  negotiable  paper  held  by  the  bank. 
1  Morse,  Banks,  I  15S.  And  this  authority, 
It  Is  believed,  applies  as  well  to  private  banks 
conducted  by  an  Individual  as  to  those  exist- 
ing under  charters  from  the  goremment 
The  business  carried  on  by  Crawford  &  Craw- 
ford was  a  banking  business,  whether  car- 
ried on  in  their  name  or  as  the  Mllam  Coun- 
ty Bank;  and  it  appears  from  the  evidence 
that  the  bank  was  known  as  the  Mllam  Coun- 
ty Bank,  and  that  the  power  existed  In  F.  M. 
Crawford,  as  the  cashier  of  that  bank,  by 
virtue  of  the  custom  and  course  of  dealing 
of  tbe  bank,  to  transfer  its  paper  by  Indorse- 
ment This  fact  alone  Is  sufficient  in  our 
opinion,  to  establish  a  l^gal  right  In  the 
indorsee  to  the  paper  transferred.  We  find 
no  error  In  the  record,  and  the  Judgment  Is 
affirmed.  Affirmed. 


BANGER  et  al.     BUBKR  et  al. 

(Court  of  GrU  Appeals  of  Texas.  March  2, 

189&) 

Appeal — Jukisdiotioh — Bond. 

The  court  of  civil  appeals  has  no  jorisdlc- 
t)oD  where  the  appeal  bond  is  not  filed  within  the 
time  mrescribed  ny  Bar.  St.  IC^  art  1S8T. 

On  rebearlng.  Granted,  and  ai^ieal  dla- 
mlased. 

For  prior  report,  aee  4S  S.  W.  lOTfli 


* 

Boynton  ft  Boynton,  for  appellants.  Har- 
ris ft  Saundera,  for  appellee  HarrelL 
• 

KEY,  J.  On  a  former  day  of  tbla  term 
thii  court  reversed  the  Judgment  of  the  court 
below,  and  roidered  Judgment  for  appel- 
lanta.  Aiq[>ellees  bave  filed  a  motbui  for  re- 
hearing, In  which  ttwj  suggest,  for  the  first  * 
time,  ttiat  this  court  Is  without  Jurisdiction 
to  decide  this*  case,  and  this  proposition  la 
based  upon  the  fact  that  the  appeal  bond 
was  not  filed  within  the  time  prescribed  by 
law.  The  Judgment  appealed  from  waa  ren- 
dered on  the  16th  day  of  January,  1897. 
There  was  no  motion  for  a  new  trial.  Tbe 
appeal  bond  waa  filed  March  18,  1887.  Tbe 
term  of  the  district  court  of  Bell  county  at 
which  the  Judgment  waa  rmdered  might 
have  contlnoed  more  tlian  eight  Weeks.  Ber. 
St  1896,  art  22,  snbd.  27.  The  statute  pre- 
scribing tbe  mode  of  perfecting  appeals  to 
the  courta  of  drll  aiveala  reada  aa  followa: 

"Art  1887.  An  an>eal  may,  In  case*  where 
an  appeal  la  allowed,  be  taken  daring  the 
term  of  the  court  at  which  the  final  Judg- 
ment in  the  cause  is  rendered,  by  the  ap- 
pellants giving  notice  of  appeal  In  open  court 
within  two  days  after  final  Judgment,  or  two 
daya  after  Judgment  OTermllng  a  motbm  for 
a  new  trial,  whldi  ahaU  be  noted  on  the 
docket  and  entered  of  record,  and  by  hla 
filing  with  the  clerk  an  appeal  bond,  which 
bond  la  required  1^  law,  or  affidavit  In  lieu 
thereof,  aa  hereinafter  provided, withintwen- 
ty  days  after  the  expiration  of  the  term.  If 
the  term  of  tbe  court  may  by  law  continue 
more  than  eight  weeks,  the  bond,  or  affida- 
vit in  lieu  thereof,  shall  be  filed  within  twen- 
ty days  after  notice  of  appeal  Is  given,  U  the 
party  taking  the  appeal  resides  In  tbe  coun- 
ty, and  within  thirty  days,  if  be  resides  out 
of  tbe  county." 

From  tbe  latter  clause  of  this  statute  It 
win  be  aeen  that  tbe  appeal  bond  was  not 
filed  within  tbe  time  prescribed.  Tbe  term 
of  the  court  could  have  continued  more  than 
8  weeks,  and  tbe  bond  was  not  filed  within 
SO  days  after  tbe  Judgment  was  rendered. 
It  baa  been  repeatedly  held  that  filing  an  ap- 
peal bond  within  the  time  prescribed  by  the 
statute  Is  a  Jurlsdlctltaul  prerequisite,  and 
that  unleos  the  bond  is  filed  within  the  time 
prescribed,  the  appellate  court  acquires  no 
Jurisdiction;  and  tbe  supreme  court  of  this 
state  baa  gone  bo  far  aa  to  set  aside  a  Judg- 
ment rendered  by  that  court  at  a  former 
term,  when  Ita  attention  was  called  to  the 
fact  that  the  appeal  bond  had  not  been  ffied 
in  time.  Burr  t.  Lewis,  6  Tex.  76;  Smith- 
wick  V.  Kelly,  79  Ttex.  678,  16  8.  W.  486; 
Smith  V.  Parka,  66  T«x.  86;  I>yell  v.  Ouada^ 
loupe  Co.,  28  Tex.  67;  Loftin  v.  Nalley,  Id. 
127:  McLane  v.  Bosaen.  29  Tex.  12&  Bncb 
being  the  law,  tbla  court  has  nevar  acquired 
Jurisdiction  of  this  case,  and  the  Judgmoit 
heretofore  rendered  by  ua  will  be  aet  aalde^ 
and  tbe  appeal  dismissed.  Motion  granteA 
and  aroeal  dlamlsaed. 
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SEIBERT  v.  BBKGMAN  et  al. 
(Oourt  of  Civa  Appeals  of  Texas.   Feb.  23, 
1898.) 

LmiTATiOM  or  Actions— Rdkxi  HQ  or  6Ti.TUTt— 

OOTBHANTB  AOAIMST  IxoUMBHANCI  —  ACTIOX 
■OR  BrBAOH— FOKBCLOSCRS  Ot  VbNDOR'S  LlBK 

— Dbpbnsbs. 

1.  Limitation  does  not  be^n  to  rnn  against  the 
right  of  action  of  grantees  in  a  deed,  on  the  im- 
plied covenant  of  warranty  against  incumbran- 
ces, nntil  the  land  is  sold  under  the  judgment 
which  enforces  the  incumbrance. 

2.  It  is  no  defense  to  an  action  on  the  cove- 
nant of  warranty  against  incumbrance  that 
plaintiffs  might  hare  compromised  the  suit  to 
enforce  the  incumbrance  for  a  certain  sum. 

3.  It  is  no  defense  that  plaintifFs  used  the  tim- 
ber on  the  land  before  they  were  dispossessed. 

4.  Grantees  in  a  deed  of  land  given  in  ex- 
change for  otlier  land,  in  an  action  for  breach  of 
the  covenant  against  incnmbrances,  cennot  be 
required  to  account  for  what  they  got  out  of 
the  land,  where  the  covenantor  does  not  oflEer 
to  pay  for  the  use  of  the  land  conveyed  to  her. 

5.  Grantees  are  not  deprived  of  the  right  to 
recover  on  the  covenant  against  incumbrances 
because  they  were  not  able  to  redeem  the  land 
by  paying  off  the  Incumbrance,  where  they  ex- 
hausted uieir  defenses  against  the  dahn  In  the 
courta. 

6.  In  an  action  to  enforce  a  vendor's  lien  not 
reserved  in  the  deed,  it  is  no  defense  that  de- 
fendant had  conveyed  the  land  to  third  persons, 
whereby  the  lien  ceased,  and  that  such  third 
persons  had  reconveyed  it  for  a  valuable  con- 
sideration to  defenaant,  where  it  is  not  alleged 
that  said  persons  purchased  the  land  in  good 
faith,  and  paid  a  valuable  consideratiOD  there- 
for. 

Appeal  from  district  court,  Dewitt  county; 
James  0.  Wilson,  Judge. 

Action  by  Gbrlstoph  Bergman  and  others 
against  Wllhelmlne  Selbert  and  Henry  Sel- 
bert  to  foreclose  an  alleged  vendor's  lien  on 
certain  land.  Defendant  Henry  Selbert  filed 
a  disclaimer.  From  a  Judgment  for  plain- 
tiffs, defendant  Wllhelmlne  Selbert  appeals. 
Afllrmed. 

W.  J.  Baker  and  0.  A.  SummNs,  for  ap- 
pellant.  Proctws,  for  appellees, 

FI/T,  J.  Appellees  sued  vP^U^t  and 
Henry  Selbert,  at  one  time  her  husband,  to 
twecIoBe  a  Tender's  Uea  on  a  certain  tract 
of  land,  which  it  was  alleged  existed  by  na^ 
son  of  the  fact  that  the  land  had  been  con- 
Teyed  to  appellant  In  ezchange  for  anotbor 
tract  of  land,  and  that  a  vendor's  lien,  hdd 
by  a  party  through  whom  q^Uant  deralgn- 
ed  titl^  had  been  regnlariy  foreclosed,  and 
the  land  sold  to  satisfy  the  Judgment,  and 
that  appelant  was  liable  to  them  because 
the  deed  of  appellant  contained  an  Implied 
coTenant  against  all  incumbrances,  by  rea- 
son of  containing  words  of  conveyance 
which,  under  the  statute,  gave  it  such  effect 
Henry  3elb«t  filed  a  disclaimer,  stating  that 
he  had  been  divorced  from  appellant,  and 
was  therefore  no  longer  ber  husband.  Ap- 
pellant pleaded  limitation  of  four  years,  and 
that  prior  to  the  Institution  of  the  suit  ap- 
pellant bad  conveyed  the  land  that  had  been 
Gonreyed  to  her  by  appellees  to  a  purchaser, 


and  that  the  same  had  been  reconveyed  to 
her  by  her  vendees,  and  that,  no  vendors' 
Hen  being  retained  in  the  deed  tsom  aw^- 
leea  to  appellant,  her  conveyance  to  another 
person  had  destroyed  any  lien  that  might 
have  accrued  to  appellees.  It  waft  also 
pleaded  that  appellees  could  have  con^Fo- 
mlsed  by  payli^  (625  to  the  parties  claim- 
ing the  Ii«i  against  the  land,  and  tha^  at 
the  time  the  land  was  sold  to  appdiees  by 
appellant,  it  was  covered  with  growing  tim- 
ber, which  was  the  chief  value  of  the  land, 
and  that  same  had  been  cut  oft  and 
appropriated  by  ai^ellees,  the  value  bdng 
$720.  Complaint  Is  made  of  the  action  of 
the  court  in  sustaining  the  following  excq>- 
tions  to  the  ansn^er:  "(1)  That  said  spedal 
plea  No.  1,  of  limitation,  presents  no  de- 
fense, because  these  plaintiffs  say  that  limi- 
tation did  not  run  against  plalntiffa  from  the 
execution  of  said  deed  or  the  filing  of  saiil 
suit,  but  only  from  evlctl<m  or  its  equiv- 
alent." "(4)  That  said  special  plea  No.  4 
presents  no  defense  to  this  action,  because  It 
is  not  alleged  in  said  plea  tbat  said,  oppor^ 
tunlty  to  setUe  said  lien  for  the  sum  of  als 
hundred  and  twenty-flve  doUara  was  aught 
more  than  an  opportunity  to  compromise  a 
vendor's  lien  litigation  pending,  and  plain- 
tiffs say  they  were  not  re4i]^red  to  com- 
promise the  pending  litigation  for  the  bene- 
fit of  the  defendant  herein,  nor  Is  It  alleged 
In  aald  plea  that  plaintiffs  were  able  nt  the 
time  said  compromise  proposition  was  made 
to  have  paid  said  amount.  (5)  That  said 
special  plea  No.  5  presets  no  defense  to 
this  action,  becanse  same  does  not  deny 
that  the  vendor's  lien  was  foredoeed  by  rea- 
son of  the  defraidanta*  default  in  Calling  to 
pay  the  same,  and  further  shows  no  fact  as 
to  any  right  in  the  defendants  to  claim  any 
Injury  caused  them  In  the  foreclosure  aale 
by  reason'  of  the  wood  being  cut  and  re- 
moved from  said  land.  (6)  That  said  fe- 
cial plea  No.  6  presents  no  d^ense  to  this 
action,  because  It  is  not  alleged  In  said  plea 
that  said  Rudolph  Schlinke  and  wife  were 
purchasers  In  good  faith  for  value  paid,  and 
because  it  further  appears  that  aald  title  te- 
tnmed  into  the  defendants,  the  original 
wrongdoers." 

In  answer  to  a  certified  question  tnm  tbls 
court,  the  supreme  court  has  held  that  limi- 
tation did  not  begin  to  run  against  the  right 
of  action  of  appellees  on  the  Implied  cove- 
nant of  warranty  against  incnmbrances  un- 
til the  land  was  sold  under  the  Judgment 
which  foreclosed  and  enforced  the  incum- 
brance. Selbert  v.  Bargman  <Tex.  BvpA  44 
S.  W.  63.  The  date  of  the  Judgment  of  for^ 
closure  of  the  Ilea  was  June  29,  1S9S,  and 
the  sale,  of  course,  occurred  attex'  that  tinu' 
Suit  was  filed  on  November  1,  1883.  and 
consequently  the  exertion  to  the  plea  of 
limitation  was  property  sustained. 

It  iraM  not  error  to  sustain  the  fourth  and 
fifth  exceptions.  It  was  no  defmse  to  ap- 
pellees* action  to  say  that  they  might  have 
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compromtsed  the  suit  for  tbe  land  for  a  cer- 
tain sum,  nor  that  they  bad  used  the  land 
■and  the  timber  thereon  before  they  were  dls- 
'possesaed.  Appellant  had  covenaiited  that 
the  place  was  free  from  Incumbrances,  and> 
tJie  covenant  was  breached  by  the  dlspossea- 
«ion  of  appellees,  aUd  the  liability  of  appel- 
lant bad  therefore  attached.  The  purchase 
price  for  the  land  sold  by  api>eileeH  to  ap- 
pellant was  the  value  of  the  land  conveyed 
to  them  by  appellant.  In  no  event  should 
they  be  held  to  pay  for  what  they  got  out 
-of  the  land  bought  by  them,  unless  they  be 
allowed  for  the  use  of  the  premises  sold  by 
them  to  appellant.  No  offer  was  made  In 
the  plea  to  pay  appellees  for  the  use  of  their 
land.  Appellees  could  not  be  deprived  of 
their  right  to  recover  on  the  covenant  be> 
-cause  they  were  not  able  to  redeem  the  land 
by  paying  ofT  the  incumbrance.  They  ex- 
liausted  their  defenses  In  the  courts  against 
the  claim,  and  no  more  could  be  required  of 
them.  When  they  lost  the  land,  the  meas- 
ure of  their  damages  was  the  value  of  the 
land,  with  Interest  at  Isast  from  date  of  the 
foreclosure  sale.  White  v.  Street,  67  Tex. 
irr,  2  S.  W.  520:  Parish  v.  White,  5  Tex. 
■Civ.  App.  71.  24  S.  W.  572;  Meyer  v.  Smith, 
.8  Tex.  Civ.  App.  37,  21  S.  W.  995;  McElyea 
v.  Paires,  79  Tex.  243.  14  S.  W.'l059.  The 
■court  allowed  interest  only  from  January  1, 
1894.  The  presumption  will  be  indulged 
■that  the  use  and  occupation  of  the  places 
would  offset  each  other,  and,  if  in  any  case 
Appellant  was  entitled  to  an  accounting  as  to 
tbe  value  of  use  and  occupation  of  the  ex- 
changed places.  It  should  have  been  sought 
through  proper  pleading. 

The  plea  against  which  the  sixth  exception 
wail  directed  is  as  follows:  "And  this  de- 
fendant, for  special  answer,  says  that  the 
land  derived  by  her  from  plaintiff  has,  since 
said  sale  to  her  by  him,  been  conveyed  by 
her  to  other  Qeraons,  viz.  Sudolph  Schllnke 
-and  wife,  by  deed  dated  July  23,  1889,  and 
that  the  said  Rudolph  Schllnke  and  wife, 
for  a  valuable  consideration,  reoonveyed  the 
said  land  to  ber  by  deed  dated  June  3,  1890. 
She  therefore  pleads,  as  against  the  plaln- 
-tUTs'  said  action  on  covenant,  that  there  is 
.an  intervening  title,  which  said  title  having 
t>een  derived  by  tbe  said  Rnd<dph  Schllnke 
and  wife  without  knowledge  of  any  ven- 
-dor's  Hen  existing  upon  said  land,  the  instru- 
ment conveyiug  the  same  to  this  defendant 
not  containing  mention  of  any  vendor's  Hen, 
jind  she  therefore  says  that  said  covenant  of 
Incumbrance,  which  Is  not  an  incumbrance 
running  with  the  land  and  transferable  and 
actionable  in  tbe  hands  of  a  third  party  or 
against  a  third  party,  immediately  upon  the 
<;onve7ance  of  said  land  to  Rudolph  Schllnke 
and  wife  ceased  to  be  of  any  further  force 
or  effect."  If  Schllnke  and  wife  had  in 
soofi  faith  purchased  tbe  land,  without  no- 
tice, paying  ralue  for  the  same,  they  could 


have  urged  the  defense  that  the  Hen,  not 
being  retained  in  the  deed,  could  not  be 
enforced  against  them.  But  It  is  not  al- 
leged that  they  bought  the  land  In  good  faith, 
and  paid  a  valuable  consideration,  and,  un- 
der such  allegations,  they  could  not  defend 
against  the  claim  of  appellees,  and  It  follows 
that  appellant  cannot  do  lo.  The  jndgmAut 
Is  affirmed. 


BEAN  et  St.  t.  CITY  OF  BBOWNWOOD.t 
(Court  of  Civil  Appeals  of  Texas.  March  9, 
1898.) 

Appbalp— AssieNysNT  or  Errok. 
Although  a  question  may  be  raised  by  the 

pleadings,  in  order  to  have  it  reviewed  on  ap- 
peal it  must  be  preserved  by  an  assignment  of 
error,  where  such  error  is  not  fundamental. 

On  motion  for  rehearing.  Overruled. 
For  former  decision,  see  43  S.  W.  1036. 

FISHER,  C.  J.  Appellants,  In  their  motion, 
make  the  statement  that  this  court,  in  its 
original  opinion,  stated  that  the  sale  was  not 
sought  to  be  set  aside  on  the  ground  of  In- 
adequacy of  price,  and  questioned  the  cor- 
rectness of  the  statement  made  by  the  court, 
by  setting  out  extracts  from  the  fileadings. 
which  appellants  contend  present  the  issue 
that  the  sale  was  sought  to  be  set  aside  on 
the  ground  of  inadequacy  of  price.  The 
court  did  not  make  the  statement  attributed 
to  It.  What  we  did  say  was  "that  there  Is 
no  assignment  of  error  In  the  record  asking 
that  the  sale  be  set  aside  on  the  ground  of 
Inadequacy  of  price  for  which  tbe  land  was 
sold,  and  we  do  not  consider  that  this  ques- 
tion was  raised,"  and  go  on  to  state  that.  If 
It  was,  the  Inadequacy,  It  appears,  was  oc- 
casioned by  the  conduct  of  the  appellants. 
There  is  a  vast  difference  between  raising 
a  question  by  the  pleadings  and  the  failure 
to  preserve  the  point  in  this  court  by  an  as- 
signment of  error.  The  pleadings  may  pre- 
sent an  Issue,  but,  In  order  for  this  court  to 
pass  upon  it,  it  should  t>e  presented  by  an 
assignment  of  error,  unless,  possibly,  lo  a 
case  where  the  error  might  be  construed  to 
be  fundamental,  which  is  not  the  case  here. 

We  have  no  inclination  to  depart  from 
the  ruling  that  we  made  upon  tbe  question 
that  the  original  Judgment  rendered  against 
Bean,  foreclosing  the  lien  of  the  city  for  the 
taxes  due,  was  not  subject  to  collateral  at- 
tack. The  proceeding  Instituted  in  this  case 
was  to  set  aside  the  sale.  It  was  not  an  ac- 
tion or  proceeding  resorted  to  for  the  pur- 
pose of  setting  aside  the  Judgment.  There- 
fore, in  accordance  with  the  principle  and 
the  rules  announced  upon  this  question  In 
the  case  of  Crawford  v.  McDonald,  88  Tex. 
630,  33  S.  W.  325,  a  Judgment  of  the  city 
against  Bean  must  be  held  final  and  conclu- 
sive In  the  present  controversy.  The  mo- 
tion Is  overruled. 

1  Writ  of  error  granted  by  supreme  court 
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SKOTH  V.  OtSm  et  al. 
(Court  of  DtU  Appeals  of  Texaa.  March  9, 
189&) 

TBBBPAU  to  TkT  TlTLB— PABTIBS— POKCHASBRB— ' 

Pbndextb  Litb— Bvidehob — Objbctions. 

1.  Trespass  to  try  title  canaot  be  maintained 
by  one  in  his  own  name  for  the  use  of  another. 

2.  One  who  bnya  land  from  plaintiff  in  tree- 
pass  to  tT7  title  does  not  thereby  become  a  par- 
ty to  the  ault,  or  acqaire  the  right  to  object  to 
or  impeach  evidence  offered  by  plaintiff. 

3.  Ot(jectiona  not  made  in  the  coort  below  can- 
not be  nrged  on  appeal. 

4.  In  trespaBS  to  try  title,  where  plidntiff 
Bold  his  title  to  the  land  after  the  commencement 
of  the  action,  evidence  offered  bj  plaintiff*! 
connael,  not  for  hit  benefit,  but  fax  the  oenefit  of 
the  pnrchaaer.  la  not  adnussi1>l& 

Appeal  from  district  court,  MDam  county;  W. 
O.  Taliaferro,  Judge. 

Tieqnu  to  try  title  by  Gartett  W.  Smith 
a^but  J.  3.  Oleen  and  othen.  Judgment  for 
defendants.   Plalntift  appeals.  Affirmed. 

W.  A,  Morrison,  for  appellant  John  A. 
Green,  Jr..  N.  H.  Tracy,  and  Hendenon  & 
Streetman,  for  appellees. 

KEY,  J.  On  March  5.  1895,  appellant  sued 
appellees  In  trespass  to  try  title  to  recover  a 
tract  of  land  In  Milam  coonty.  On  the  2Sth 
day  of  April,  1897,  he  filed  his  thlid  amended 
original  petHIon,  in  which  he  sued  for  the  land, 
and  to  remove  cloud  from  his  title,  caused  Yry 
the  registration  of  a  sheriff's  deed  to  appel- 
lees, alleged  to  be  void.  Appellees  disclaimed 
as  to  all  the  land  except  85^  acres;  pleaded 
not  guilty,  three,  five,  and  ten  years*  limita- 
tion, and  that  they  obtained  and  held  a  valid 
title  to  the  SS%  acres  under  the  sherlfTs 
deed,  which  appellant  was  seeking  to  set 
aside.  After  hearing  all  the  testimony  ruled 
to  be  admissible,  the  trial  court  Instructed 
the  Jury  to  return  a  verdict  for  the  defend- 
ants for  the  86%  acres  of  land,  which  was 
done,  and  the  plaintiff  has  appealed.  This 
action  of  the  court,  and  several  rulings  made 
during  the  progresa  of  the  trial,  are  assigned 
aa  error. 

As  most  of  the  testimony  is  documentary, 
and  there  Is  but  little,  If  any,  conflict  in  any 
of  it,  we  deem  it  unnecessary  to  state  It  in 
detail,  or  file  conclusions  of  fact  It  is  con- 
ceded in  appellees'  brief  that  tbe  evidence  in- 
troduced for  the  plaintiff  established  a  chain 
of  title  from  tbe  government  to  him,  if  the 
descriptions  given  In  some  of  the  deeds  are 
sufl^cient  to  show  that  they  conveyed  the 
land  sued  for.  The  defendants  offered  testi- 
mony tending  to  show  that  they  had  ac- 
quired title  (1)  through  a  trustee's  sale,  (2) 
under  a  sheriff's  sale,  and  (3)  by  limitation; 
but  we  do  not  think  that  they  established 
title  In  themselves  in  either  of  these  respects, 
by  such  clear  and  nncontroverted  proof  as  to 
Justify  the  court  In  directing  a  verdict  for 
them.  However,  in  our  opinion,  the  action  of 
the  court  in  directing  a  verdict  for  tbe  de- 
fendants was  correct  because,  according  to 
the  iwom  evidence  of  the  plaintiff,  he  had 


parted  with  all  title  or  interest  that  be  ever  bad 
in  the  land  before  tbe  suit  was  broo^t 

In  stating  in  their  brief  the  material  facta 
proven  upon  the  trial,  counsel  for  appelant 
make  this  statement  which  is  borne  out  by 
the  record:  '"By  ex  parte  deposition,  taken 
at  the  Instance  of  tlie  appellees  In  Bexar 
connty,  on  the  1st  of  March,  1897,  the  appel- 
lant testified  at  great  length,  and  denied  that 
be  then  had  any  interest  In  Uie  land,  and 
stated  that  on  tbe  18th  of  February,  1805, 
he  and  his  son  had  deeded  one-half  of  the 
land  to  W.  A.  Morrison,  and  that  on  the  4th 
day  of  March,  1895,  he  deeded  a  one-fourth 
interest  to  Witcher  and  CoflSeld,  and  that 
on  the  9th  day  of  October,  1885,  be  and  his 
son  had  deeded  another  one-fourtb  Interest 
in  the  land  to  W.  A.  Morrison.  Appellees 
also  introduced  a  certified  copy  of  tbe  no- 
tarial record  of  J.  S.  Perry,  and  It  showed 
that  he  had  taken  the  acknowledgment  to 
tbe  first  deed  mentioned  by  appellant  to  W. 
A.  Morrison,  and  the  one  to  Witcher  ft  Ck>f- 
fleld.  It  was  also  proven  that  at  tbe  ttaue 
the  land  was  purchased  by  appellant,  he  was 
a  married  man,  with  a  family  of  four  chil- 
dren, and  that  hla  wife  died  In  1690,  and  that 
the  children  were  all  llrlng."  The  plaintiff 
also  testified  that  he  did  not  own,  or  claJm, 
to  own,  the  land  when  the  suit  was  Insti- 
tuted, but  admitted  that  he  authorised  Its  In- 
stitution. According  to  this  undisputed  tes- 
timony, the  land  was  community  property  of 
himself  and  his  wife;  and,  upon  her  death, 
her  half  interest  descended  to  and  vested  in 
their  four  children,  leavhig  In  him  title  to  tbe 
other  half;  and  that  half  he  had  conveyed  to- 
third  persons,  t>efore  this  suit  was  brought. 
Such  being  the  testimony  elicited  In  part 
from  the  plaintiff,  and  he  not  haTlng  ap- 
peared as  a  witness,  and  offered  to  retract 
or  correct  the  statement  showing  that  he 
bad  parted  with  bis  title  to  tbe  land  before- 
the  suit  was  brought,  we  think  the  court 
very  properly  instructed  the  Jury  to  return 
a  verdict  for  tbe  defendants.  In  so  far  as- 
the  plaintiff  was  concerned,  this  testimony 
indlsputably  established  a  superior  outstand- 
ing title;  and  that  was  sufficient  to  defeat 
his  action  to  recover  the  land  or  to  remove 
cloud  from  his  title. 

It  is  claimed,  however,  that  tbe  conn 
committed  error  in  this  and  other  rullogs. 
because  in  the  petition  upon  which  the  case 
went  to  trial  the  plaintiff  alleged  "that  since 
tbe  Institution  of  this  suit  he  has  sold  and 
transferred  his  cause  of  action  herein  to  C- 
L.  Strlbling,  of  Milam  county,  Texas:  and 
this  suit  is  now  prosecuted  In  the  name  of 
myself,  the  original  plaintiff,  for  the  use  and 
benefit  of  the  said  a  L.  Stribllng."  Tbe 
court  sustained  an  exception  to  this  aver- 
ment and  held  that  tbe  plaintiff  could  not 
maintain  tbe  suit  In  his  own  name  for  tbe 
use  and  benefit  of  Stribllng.  The  opinion 
of  Chief  Justice  Moore  In  Hooper  t.  Hall.  30 
Tex.  IM.  auatalna  tbe  propmltlon  Uiat  one 
person  cannot  maintain  an  action  of  tres- 
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pass  to  try  title  In  hla  own  name,  for  the 
use  and  benefit  of  another;  and  we  there- 
fore hold  that  the  mllng  complained  of  was 
correct 

The  plaintiff  Introdoced  In  erldence  a  war- 
ranty deed  executed  by  blm  on  the  7th  day 
of  October,  1895,  conveying  the  land  In  con- 
troversy to  C.  L.  Strlbllng,  and  then,  for  the 
purpose  of  Impeaching  himself,  offered  his 
answer  to  a  certain  Interrogatory,  In  which 
he  denied  that  he  had  ever  sold  or  conveyed 
the  land  to  Strlbllng.  The  court  sustained 
an  objection  to  this  evidence,  and,  upon  mo- 
tion of  the  defendants,  struck  out  and  ex- 
cluded the  deed  referred  to.  In  this  and 
other  rulings  upon  testimony  offered  for  the 
purpose  of  impeaching  Garrett  W.  Smithy  we 
think,  the  court  ruled  correctly.  Counsel 
prosecuting  this  appeal  appear  to  proceed 
upon  the  theory  that  they  are  representing 
Strlbllng,  but  he  Is  not  a  party  to  the  suit. 
Having  bought  the  land  from  the  plaintiff 
after  the  suit  was  commenced.  It  may  be 
that  he  wUl  be  concluded  by  the  judgment; 
but  this  does  not  make  him  a  party  to  the 
»iilt.  having  the  right  to  object  to  or  Im- 
peach evidence  offered  by  the  plaintiff. 
After  the  court  sustained  the  exception  to 
the  averments  in  the  amended  petition,  set- 
ting tip  Strlbllng's  rights,  the  salt  stood  Just 
as  though  no  such  averments  bad  been 
made;  and,  from  that  time  on,  counsel  who 
represented  the  plaintiff  In  the  court  below, 
and  who  now  represent  him  as  appellant  In 
this  court,  were  and  are  representing  Gar- 
rett W.  Smith,  and  no  one  else. 

We  do  not  hold  that  Strlbllng  was  not  ea> 
titled  to  Intervene,  and  by  alleging  collu- 
sion between  the  plaintiff  and  the  defend- 
ants, or  any  other  character  of  fraud  on  the 
part  of  the  plaintiff,  has  put  himself  in  a  j»o- 
sltlon  to  assail  the  evidence  and  the  admis- 
sions contained  in  the  plaintiff's  deposition. 
He  did  not  offer  to  do  so,  and  that  question 
Is  not  before  us. 

Objections  are  urged  to  the  ruling  of  the 
court  allowing  appellees  to  put  In  evidence 
the  ex  parte  deposition  of  the  plaintiff,  upon 
the  ground  that  before  the  deposition  was 
taken,  and  before  the  commission  to  take  it 
had  been  Issued,  the  plaintiff  had  sold,  and 
by  warranty  deed  conveyed,  all  of  his  Inter- 
est in  the  land  and  In  the  suit  to  Strlbllng, 
and  because  appellees.  In  their  answer,  had 
specially  pleaded  their  title,  which  did  not 
Include  the  deeds  referred  to  by  the  plaintiff 
In  his  deposition.  The  first  of  these  objec- 
tions Is  disposed  of  by  what  has  been  said 
In  reference  to  the  action  of  the  court  in  ex- 
cluding the  deed  from  the  plaintiff  to  Strlb- 
llng. Strlbllng  was  not  a  party  to  the  suit, 
and  therefore  objections  Intended  for  his 
protection  could  not  be  sustained.  As  to 
the  second  objection,  it  Is  sufficient  to  say 
that  It  was  not  nude  In  the  court  below, 
and  therefme  It  cannot  be  urged  In  this 
court 

W.  A  Morrison  was  tendered  as  a  wt^ 


ness  to  prove  that  the  deed  from  the  plaln- 
tifl  to  him  and  the  other  deed  referred  to  by 
the  plaintiff  In  his  deposition  were  never  de- 
livered to  the  grantees,  and  had  been  de- 
stroyed, and  other  witnesses  were  offered  to 
prove  that  the  plaintiff's  general  reputation 
for  truth  and  veracity  was  bad,  and  that  he 
was  not  worthy  of  belief,  all  of  which  was 
excluded  by  the  court.  From  the  manner 
In  which  the  case  is  presented  in  this  court 
and  from  the  nature  of  some  of  the  exclud- 
ed testimony,  It  Is  manifest  that  this  evi- 
dence was  not  offered  for  the  benefit  of  the 
plaintiff. 

It  Is  contended  In  appellant's  brief  that,  as 
the  plaintiff  had  parted  with  his  tltie,  tliis 
evidence  was  admissible.  This  shows  that 
the  evidence  was  not  offered  for  the  benefit 
of  the  plaintiff,  Garrett  W.  Smith,  but  waa 
Intended  to  subserve  the  interest  of  Strlb- 
I  ling  or  some  one  else,  not  a  party  to  tbla 
suit;  and  we  hold  that  It  was  properly  ex- 
cluded. 

For  the  reasons  given,  we  think  the  court 
properly  instructed  a  verdict  for  the  defend- 
ants, and  It  therefore  becomes  unnecessary 
for  us  to  rule  on  other  questions  presented  In 
the  briefs.  No  reversible  error  has  been 
pointed  out,  and  tbe  judgment  will  be  af- 
firmed. Affirmed. 


DALLAS  KB-FAUXOBT  ft  OOIJO-flrTOBAOB: 

00:  T.  GBAWFOBD  at  al. 
fflonrt  of  (Svll  Appeals  of  Tens.   Jan.  2% 

isoa) 

OOHPOBATIom— OrnOBRS  AMD  AOBKTS— AdTHOB^- 
TT  TO  BhPLOT  CoUBBBL— SsTOPPBL  IK  PAIS. 

1.  The  employment  of  counsel  to  give  advice 
as  to  a  debt  owing  by  a  corporation  was  within- 
the  scope  of  the  authority  granted  its  president 
and  general  manager  by  the  by-laws,  which 
gave  the  pre^dent  direction  of  the  sffairs  of  tbe 
corporation,  subject  to  the  advice  of  the  di- 
rectors, ana  made  It  the  gen»al  manager's  du- 
ty to  tske  charge  of  and  control  all  the  com- 
paiv's  business,  and  authorised  him  **to  con- 
tract debts  for  the  necessacy  operation  of  the- 
business,"  without  the  order  «i  the  board  of 
directors. 

2.  The  fact  that  such  employment  was  with, 
reference  to  a  threatened  foreclosure  of  a  lien- 
securing  a  debt  of  $40,000  did  oot  make  it  a 
transaction  of  such  an  ''nnnsual  and  extraordi- 
nary" character  as  not  to  come  within  the- 
scope  of  their  authority. 

3.  During  five  years  a  corporation's  business 
in  all  of  its  departments  was  condncted  by  the 
president  and  the  fteneral  manager.  The  man- 
ager had  the  exclusive  maaagement  of  the- 
company's  finances.  He  andlted  all  claims. 
He  borrowed  money  as  the  company  needed  it, 
without  the  order  of  the  board  of  directors.  The- 
directors  took  but  little  active  interest  In  the 
management  BM,  Oiat  the  corporation  could 
not  claim  exemption  from  liability  for  fees  of  at- 
torneys employed  by  the  president  and  manager 
respecting  a  threatened  foreclosure  of  a  lien 
securing  a  debt  of  140,000. 

Appeal  from  district  court,  Dallas  county; 
W.  J.  J.  Smith,  Judge. 

Action  by  Crawford  ft  Crawford  against 
the  Dallas  Ice-Factory  ft  Cold-Ston^ie  Com- 
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pany.  From  a  Judgment  toe  plalDtlffs,  de- 
fendant appeal!.  Afllnned. 

Geo.  H.  Plowmaa  and  J.  M.  Gary,  for  ap- 
pellant. Harris.  Etherldge  &  Knight,  for 
appellees. 

RAINET,  X  This  suit  was  Instituted  by 
appellees  against  appellant,  a  private  cor- 
poration, to  recover  (1,000,  which  plaintiffs 
alleged  defendant  agreed  to  pay  them  In 
cash  as  a  retainer  fee  for  advice  and  conn- 
sel  in  reference  to  certain  litigation  threat- 
ened by  one  Ball  against  defendant,  to  re- 
cover $40,000,  and  to  foreclose  a  lien  on 
appellant's  property,  given  to  secure  the  pay- 
ment of  said  sum.  Defendant  answered  by 
general  denial,  and,  specially,  that,  if  any 
such  contract  was  made  by  any  of  Its 
cers.  It  was  not  within  the  scope  of  their 
authority  as  such,  and  not  binding  upon  ap- 
pellant Plaintiffs  recovered  Judgment,  from 
which  the  appellant  ice  company  appeals. 

In  1890  the  appellant  company  was  duly 
Incorporated  under  the  laws  of  Texas  for 
the  manufacture  and  sale  of  Ice,  and  an  or- 
ganization was  duly  had.  The  by-laws  In 
force  when  plaintlfirs  were  retained  as  attor- 
neys provided,  among  other  things,  that  "the 
corporate  powers  of  the  company  shall  be 
vested  In  a  board  of  five  directors,"  three  to 
<'onstttute  a  quorum,  said  directors  to  con- 
duct, manage,  and  control  the  affairs  and 
business  of  the  company,  and  to  make  mles 
and  regulattons  not  Inconsistent  with  the 
laws  of  the  state  of  Texas  or  the  by-laws  of 
the  company,  for  the  guidance  of  the  offi- 
cers and  management  of  the  affairs  of  the 
company.  Said  dlrectars  were  required  to 
elect  annually  a  president,  TJoe  president, 
secretary,  treasurer,  and  general  manager. 
The  president's  duties,  among  others  stipu- 
lated, were  to  have  direction  of  the  affairs 
•of  the  company,  subject  to  the  advice  of  the 
directors.  The  duties  of  general  manager 
were  as  follows:  "A  general  manager  shall 
be  elected  annually  by  the  board  of  directors, 
who  may  er  may  not  be  a  member  of  the 
board  or  a  stockholder,  and  who  may  be  re- 
moved at  any  time  by  the  board  for  cause. 
It  shall  be  his  duty  to  take  charge  of  all  the 
business  and  property  of  the  company,  and 
•control  and  direct  all  labor  and  business  per- 
taining to  the  Interest  and  successful  opera- 
tion of  the  comjHiny's  business,  and  to  em- 
ploy all  agents  and  employte  deemed  neces- 
sary for  the  carrying  on  of  the  busings  of 
the  company.  He  shall  receive  all  moneys 
of  the  company,  out  of  which  he  shall  pay 
salaries,  labor,  material,  and  all  expenses  of 
every  kind  connected  with  the  management 
and  oiwratlon  of  the  company's  business. 
Tlie  surplus,  if  any,  each  month  shall  be 
paid  over  to  the  treasurer,  taking  his  receipt 
for  the  same,  and  furnish  tlie  proper  vouch- 
ers for  the  disbursements  of  all  funds  which 
may  come  Into  his  hands.  For  the  faithful 
performance  of  this  he  shall  give  bond  In 


such  sum  as  the  board  of  directors  may  re- 
quire, to  make  statement  of  all  expendltnres, 
accompanying  the  same  with  the  necessary 
vouchers,  when  so  required,  and  shall  make 
statements  of  the  business  of  the  company, 
showing  resources  and  liabilities,  when  re- 
quired by  the  board  of  directors  or  presi- 
dent." Article  7  of  the  by-laws  Is  as  fol- 
lows: "Contracting  Debts.  Section  1.  No 
officer  shall  contract  any  debts  without  the 
order  of  the  board,  except  the  manager  or 
secretary,  who  may  contract  debts  for  the 
necessary  operation  of  the  business.  No 
moneys  shall  be  expended  or  contract  enter- 
ed Into  by  any  officer  of  the  company,  for 
any  other  purpose  than  the  regular  and  le- 
gitimate conduct  of  the  business  of  the  com- 
pany, without  the  order  of  the  board  of  di- 
rectors." Article  10  reads:  "All  officers 
shall  continue  to  serve  until  their  successors 
are  elected  and  qualified."  When  app^ant 
company  was  first  organized  It  purchased, 
from  Charles  J.  Ball,  an  Ice  plant  establish- 
ed by  him  In  the  city  of  Dallas,  for  which 
appellant  paid  a  cash  consideration  in  part 
and  executed  to  said  Ball  Its  five  promissory 
notes,  for  $:it»,000  each,  the  first  to  mature 
in  July,  1802,  and  one  annually  thereafter. 
To  secnre  the  payment  of  said  notes,  a  deed 
of  trust  was  executed.  Tliis  transaction  was 
authorized  by  the  stockholders  and  the  board 
of  directors.  At  the  time  of  the  transaction 
in  controversy.  C.  W.  Dawiey  was  president 
of  the  company,  and  had  been  since  1890. 
and  Russell  Myrlck  was  secretary,  treasurer, 
and  general  manager.  Myrlck  was  elected 
secretary,  treasurer,  and  general  manager 
from  November,  1890,  to  1894,  and  In  the 
last-named  year  he  was  elected  secretary 
and  treasurer  only,  but  continued  to  dis- 
cbarge the  duties  of  general  manager  also 
(no  general  manager  being  elected  at  that 
time)  until  his  resignation.  In  1895.  He.  as 
manager,  had  control  of  appellant's  property 
and  assets.  As  to  the  duties  performed  and 
authority  exercised  by  Myrlck.  It  was  proved 
that  it  was  his  duty,  under  the  by-laws.  to. 
and  that  he  did,  as  the  ordinary  and  usual 
occurrences  In  the  management  of  the  busi- 
ness, employ  tbe  superintendent,  the  en- 
gineer and  flreman,  and  other  parties  In 
charge  of  the  mechanical  department  and 
the  men  engaged  fn  selling  and  distributing 
ice,  and  the  bookkeei>er,  and  fixed  their  sal- 
aries, superintended  collections  and  exten- 
sions of  credit,  made  rebates,  purchased  coal 
and  other  supplies  and  paid  for  them,  enter- 
ed into  contracts  for  Insurance,  and  made 
rates  with  the  companies  and  paid  them, 
made  contracts  for  electric  light  rq;udrs,  at- 
tended to  the  finances  of  the  company,  ren- 
dered and  paid  the  taxes,  and  attended  to 
the  repairs  of  wagons;  that  as  treasurer  he 
had  custody  of  the  funds  and  payment  ont 
of  the  funds;  that  all  checks  and  payments 
of  money  through  the  bank,  from  1891  to 
November,  18^.  were  made  on  his  check  as 
manager,  except  when  he  was  absent  or 
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sick,  when  Dawley  may  have  drawn  a  few 
as  president;  that  be  paid  the  employto, 
and  Incurred  and  paid  sundry  expenaes,  such 
as  advertislnff;  that  all  claims  against  the 
company  were  audited  under  his  superrlsion, 
pjoA  that  be  and  Dawley  looked  after  the 
repairs,  except  extraordinary  repairs,  such 
an  buying  a  new  machine  or  somethius  that 
involved  a  great  deal  of  money,  which  the 
board  of  directors  acted  upon.  It  was  fur- 
ther proved  that,  In  1890,  M.  L.  Crawford, 
one  of  the  plaintiffs,  drew  the  charter  for 
defendant's  company,  for  which  he  charged 
and  received  the  sum  of  $500;  that  Myrick 
and  Dawley  never  consulted  plaintiffs  after- 
wards, In  behalf  of  defendant  company,  un- 
til tills  controversy  came  up,  though  other 
attorneys  had  been  employed  by  Myrick  In 
matters  involving  amall  amounts,  arising  in 
the  due  course  of  business.  It  was  further 
proved  that  about  September  3,  1894,  Myrick 
and  Dawley,  representing  said  company,  en- 
tered Into  an  agreement  with  said  Ball,  by 
which  he  agreed  to  divide  up  and  extend 
the  time  of  payment  of  the  $20,000  purchase- 
money  notes  executed  by  the  company;  that 
the  notes  were  divided  Into  $10,000  notes, 
making  the  payments  $10,000  per  year  for 
five  years  from  1894;  that  in  that  agree- 
ment the  rate  of  interest  was  Increased  to  8 
per  cent.,  and  other  stipulations  made  as  to 
delaying  the  date  of  maturity;  that  all  the 
rights  contained  In  the  original  Instrument 
were  contained  In  the  second  one;  that  at 
anld  time  no  meeting  of  the  board  of  direct- 
ors was  had;  that  said  agreement  was  made 
and  signed  by  Dawley  as  president,  and 
Myrick  as  secretary,  of  the  company,  and 
bore  the  company's  seal,  and  no  notice  of  It 
was  given  to  the  board  of  directors;  that  In 
that  exteneion  there  was  Involved  $50,000, 
and  the  matter  about  which  Dawley  and 
Myrick  consulted  plaintiffs  was  part  of  the 
same  debt  It  was  further  proved  that  the 
manager's  reports  Indicate  something  near 
the  volume  of  business  done  by  the  com- 
pany up  to  1895.  The  report  for  1892  shows 
that  be  took  In  $116,669.37,  and  paid  out 
$48,118.16,  not  counting  a  20  per  cent,  divi- 
dend, every  dollar  of  which  passed  through 
the  hands  of  Myrick;  that  the  account  spoken 
of  is  a  summary  of  the  books  during  the 
year,  showing  the  debts  In  the  ordinary 
course  of  the  business.  On  September  27, 
1895,  said  Ball  caused  the  following  notice 
to  be  served  on  B.  Myrick,  viz.;  "Dallas, 
Texas,  Sept.  27,  1895.  Dallas  Ice-Factory 
and  Cold-Storage  Company,  Dallas— Gentle- 
men; In  accord  with  the  request  of  Mr. 
Chas.  J.  Bail,  of  I«8  Angeles,  California,  we 
hereby  notify  you  that,  on  account  of  de- 
fault In  the  payment  of  his  note  against  the 
company,  due  July  10,  1805.  bo  has  elected, 
and  did  elect  on  the  24th  of  September, 
1895,  to  declare  due,  according  to  the  provi- 
sions of  the  contract  between  him  and  said 
company,  his  entire  debt  against  the  Dallas 
Ice-Factory  A  Cold-Storage  Company,  now 


amounthig  to  $44»750,  payment  of  which  sum 
of  $44,760  Is  hereby  demanded.  Yours,  truly. 
T.  J.  Freeman  and  Alexander,  Clark  &  Hall, 
Attorneys  for  Chas.  J.  Ball."  On  October  14. 
1895,  said  Ball  served  the  following  paper  on 
Myrick  and  Dawley,  vis,:  "Whereas,  the 
Dallas  Ice-Factory  and  Cold-Storage  Com- 
pany is  indebted  to  the  undersigned  In  the 
sum  of  $40,916.04,  which  Indebtedness,  by 
the  election  of  the  undersigned,  has  been 
declared  due  and  payable;  and  whereas,  I, 
the  said  Chas.  J.  Ball,  the  owner  and  holder 
of  said  paper,  demand— First  the  payment 
in  full  of  all  of  said  notes,  with  accrued  In- 
terest to  date;  second.  In  the  event,  how- 
ever, that  said  Dallas  Ice-Factory  &  Cold- 
Storage  Company  desires  an  extension  of 
said  notes,  I  agree  to  grant  said  extension 
to  the  dates  now  specified  In  said  notes  only 
upon  the  following  conditions,  to  wit:  (1) 
That  the  Dallas  Ice-Factory  &  Cold-Storage 
Company  will  pay  to  myself,  and  to  my  son, 
P.  De  C.  BaU.  who  jointly  own  $32,000  of 
the  capital  stock  of  said  Dallas  Ice-Factory 
&  Cold-Ston^  Company,  a  dividend  of  10 
per  cent,  hi  cash  on  said  stock  for  the  years 
1893  and  1804.  and  a  dividend  of  6  per  cent 
In  cash  on  said  stock  for  the  year  1805, 
amountli^  in  the  aggregate  to  $8,000.  and. 
In  addition  thereto,  will  obtain  a  purchaser 
for  the  stock  now  owned  by  us.  to  wit  $32.- 
000,  at  the  rate  of  40  cents  on  the  dollar, 
payable  as  follows:  hi  In  cash,  and  the  bal- 
ance In  one.  two,  and  three  years,  equal 
payments,  secured  to  the  satisfaction  of  the 
said  Chas.  J.  Ball:  and  in  addition  thereto 
will  pay  Interest  on  said  notes  to  be  extend- 
ed at  the  rate  of  10  per  cent  per  annum. 
Instead  of  8  per  cent,  as  now  borne  by  said 
notes,  payments  to  be  made  upon  said  notes 
as  now  expressed  therein.  This  proposition 
must  be  accepted,  and  the  said  Chas.  J.  Ball 
notified  thereof  In  writing,  by  5  o'clock  p. 
m.,  this  date,  October  14.  1895.  This  In  du- 
plicate. Chas.  J.  Bali."  -Vfter  receiving 
said  notice,  Myrick  and  Dawiey,  as  repre- 
sentatives of  appellant,  called  on  appellees 
to  consult  them  about  said  matter,  and  em- 
ployed them  as  claimed  by  appellees.  The 
matter  between  Ball  and  the  appellant  was 
settled  without  suit 

The  appellant  assigns  various  errors,  but 
we  will  not  discuss  them  In  detail,  as  we 
think  there  is  only  one  controlling  question 
In  the  case,  and  that  Is.  was  the  authority  of 
Myrick  and  Dawley,  as  representatives  of 
app^ant  such  as  to  bind  the  company  to 
pay  the  fee  they  contracted  to  pay  to  plain- 
tiffs? The  great  weight  of  authority  Is  to 
the  effect  that  the  president  and  general 
manager  of  a  corporation  has  the  implied 
authority  to  employ  counsel  to  represent  it 
In  litigation  Instituted  for  or  against  the  cor- 
poration, without  special  action  of  the  board 
of  directors  authorizing  It.  Emerson,  Tal- 
pott  &  Co.  V.  Skidmore,  7  Tex.  Civ.  App.  641, 
25  S.  W.  671;  Railway  Co.  v.  James.  73  Tex. 
23.  10  &  W.  744;  1  ^lor.  Priv.  Corp.  f  586-. 
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2  Cook,  Stock,  Stockb.  A  Corp.  Law,  p.  107S, 
I  716;  Id.  p.  1088,  |  719;   4  Thomp.  Corp. 
H  4661,  4857;  1  SpeU.  Prir.  Corp.  p.  215,  I 
194;  1  Beach.  Prir.  Corp.  S  210;  Wait  t. 
Association  (N.  H.)  5  Am.  E.  &  Corp.  Bep. 
152.  note  (8.  c.  23  AtL  T7);  Colman  v.  Land 
Co.,  15  Am.  St  Eng.  Corp.  Cas.  64&'6ed;  Boone, 
Corp.  I  128;  1  Wat  Corp.  p.  449;  1  Daniel, 
Neg.  Inst  i  392;  Tied.  Neg.  Inst  1 121;  Bank 
T.  Berry  (Kan.  Snp.)  24  Lawy-  B^.  Ann.  719. 
and  note  (a.  c.  87  Pac.  131);  Walt  Asso- 
ciation (N.  H.)  14  Lawy.  Rep.  Ann.  360,  and 
note  (8.  0.  23  Atl.  77);  Trustees  v.  Connolly  I 
(Mass.)  31  N.  E.  1000;  Bank  t.  Heavy,  128 
Mass.  298;  Water  Co.  v.  Leete  (Nev.)  SO  Pac.  I 
702;  Insiirauce  Co.  t.  Oakley,  9  Paige,  496;  | 
Railroad  Co.  t.  Grove  (Kan.  Snp.)  18  Pac.  ' 
958;   Davis  v.  BaUway  Co..  22  Fed.  886;  | 
Johnson  v.  Investment  Co.  (Neb.)  64  N.  W.  i 
1100.    In  Insurance  Co.  v.  Oakley,  above.  It  ' 
Is  said:  "It  Is  a  matter  of  dally  occurrence  ; 
for  the  president  and  other  head  officers  of 
a  company  to  employ  and  retain  attorneys 
and  counselors  to  defend  suits  or  to  institnte 
legal  proceedings  In  which  the  corporation 
ia  interested,  and  I  doubt  whether  It  Is  usual  ; 
to  inquire,  where  they  are  thus  retained, 
whether  there  has  been  a  formal  resolntion  ' 
of  the  board  of  directors  authorizing  their  i 
retainer  in  the  case."    In  Water  Co.  v.  Leete, 
(Xev.)  30  Pac.  702.  the  court  said:  "In  the 
general  course  of  business  of  corporations, 
It  often  becomes  necessary  to  Institute  legal  ; 
proceedings  for  the  enforcement  of  their 
rights.    Prompt  action  Is  frequently  Indls-  | 
pensable,  and  the  delay  consequent  npon  i 
the  calling  together  of  a  board  of  directors  I 
and  the  passing  of  a  resolution  of  authorlza-  j 
tion  might  produce  damaging  results.   This  I 
suit  was  commenced  at  the  Instance  of  the 
president  of  the  plaintiff,  the  chief  executive  | 
officer  of  the  corporation.    As  such  officer,  I 
he  was  presumably  employed  to  commence  | 
suits  In  Its  name,  and  to  perform  such  acts 
jis  the  Interests  of  the  corporation  demand." 

Unless  there  was  greater  restriction  thrown 
around  Dawley  and  Myrlck  than  is  usually 
thrown  around  such  representatives  of  cor-  { 
poratlons.  or  unless  there  was  something  In  j 
the  transaction  that  would  take  It  out  of  the 
scope  of  their  authority,  either  express  or 
implied,  then  the  Judgment  of  the  court  be- 
low must  be  upheld.    There  is  nothing  In  j 
the  by-laws  that  prohibited  them  from  em-  | 
ploying  attorneys  In  the  regular  course  of  I 
business.    Under  the  by-laws,  Dawley,  aa 
president  had  direction  of  the  affairs  of  the 
company,  subject  to  the  advice  of  the  di- 
rectors.   And  the  general  manager's  duty 
was  to  take  chaise  of  all  the  business  and 
property  of  the  company,  and  control  and 
direct  all  the  labor  and  business  pertaining 
to  the  interest  and  successful  operation  of 
the  company's  business,  etc.,  "and  was  au- 
thorized to  contract  debts  for  the  necessary 
operation  of  the  business,"  without  the  or^ 
jier  of  the  board  of  directors. 

It  Is  contended  by  appellant  that  Dawley 


and  Myrlck  derived  their  authority  solely 
from  the  by-laws,  and  that  acts  done  by 
them,  not  within  the  scope  aC  the  same,  were 
not  binding  upon  the  company.  While  this 
contention  la  not  strictly  true,  yet  if  it 
should  be  conceded,  we  are  of  opinion  that 
the  employment  of  plaintiffs  as  attorneys  to 
represent  the  company  waa  an  act  witblr 
the  scope  of  the  authority  granted  both  Daw 
ley  and  Myrlck  by  the  provisions  of  the  by- 
laws. The  creation  of  the  Indebtedness  to 
Ball  waa  for  the  purpose  of  enabling  the  de- 
fendant company  to  manufacture  and  sell 
Ice,  the  business  for  which  the  corporation 
was  created.  It  was  an  indebtedness  which 
the  stockholders  of  the  company  evidently 
contemplated  should  be  met  as  It  fell  dne, 
out  of  the  profits  arising  from  the  operation 
of  the  business.  Its  payment  was  neces- 
sary for  the  successful  operation  of  the  busi- 
ness, and,  as  It  was  the  duty  of  the  man- 
ager to  receive  all  moneys  of  the  company 
and  disburse  the  same,  for  all  "expenses  of 
every  kind  connected  with  the  managemrat 
and  operation  of  the  company's  business," 
we  are  of  the  opinion  that  it  was  his  duty, 
or,  at  least  be  was  authorized,  to  pay  off 
this  Indebtedness  as  It  fell  due.  This  view 
seems  to  have  been  entertained  by  the  di- 
rectors and  officers  of  the  company,  for  the 
undisputed  facts  show  that  the  manager  did 
pay  off  over  (50,000  of  said  Indebtedness,  as 
it  fell  due,  at  times  borrowing  money  for 
the  purpose,  which  was  duly  reported  to  the 
board  of  directors  from  time  to  time,  and 
duly  ratified  and  approved.  Not  only  was 
said  amount  paid  as  stated,  but  said  man- 
ager and  the  president  Dawley,  entered  into 
a  contract  with  Ball  In  relation  to  said  In- 
debtedness, by  wlilch  the  times  of  payments 
were  extended,  and  the  amount  of  install- 
ments and  rate  of  Interest  changed,  which 
action  was  never  challenged  by  the  direct- 
ors. If  our  conclusion  that  It  was  Myrlck's 
duty  or  he  had  authority  to  pay  off  said  in- 
debtedness as  It  fell  due  Is  correct,  It  fol- 
lows that  he  had  authority  to  seek  advice 
from  plaintiffs  in  relation  thereto  and  cwn- 
tract  to  pay  them  a  fee. 

It  Is  also  contended  by  appellant  that  said 
contract  was  not  within  the  scope  of  said 
officer's  authority,  because  of  Its  unusual 
and  extraordinary  character.  We  are  un- 
able to  see  in  what  respect  the  transaction 
can  be  characterized  as  "unusual  and  ex- 
traordinary," in  the  sense  that  the  president 
and  general  manager  of  the  company  would 
not  have  authority  to  seek  advice  of  counsel 
in  relation  thereto.  It  is  true  the  amount 
Involved  was  large,  and  the  threatened  fore- 
closure was  a  proceeding  not  common,  yet 
It  was  not  such  as  might  not  have  been  an- 
ticipated and  expected  to  arise  In  the  regular 
course  of  business.  Had  Dawley  and  My- 
rlck contracted  to  sell  or  mortgage  the  cor- 
pus of  the  corporate  property  to  raise  funds 
to  pay  off  and  discharge  said  indebtedness, 
such  might  have  been  considered  unnsoal 


Digitized  by  Google 


Tex.) 


CONKLDS  T.  CITY  OF  Eh  FASO. 


879 


■and  extraordinary,  and  might  hare  afforded 
some  gronnd  for  appellant's  contention.  Bnt 
tbelr  ^ort  was  to  protect  the  projwrty  from 
proceedinsa  Ball,  which,  if  carried  cat, 
would  have  probably  lost  the  property  to 
the  compai^.  Bn^  If  the  matter  was  nn- 
nsnal  and  extraordinary,  it  doea  not  necea- 
sarOy  follow  that  such  was  not  within  the 
implied  antborlty  delegated  to  Dawley  and 
Uyrlck,  In  Bailway  Co.  t.  Mother,  5  Tex. 
OiT.  App.  87,  24  8.  W.  79,  the  court  gnotes 
with  apino-nl  from  Wood's  Law  of  Master 
■and  S^ant,  u  follows:  "While  the  nature 
■of  the  employment,  and  the  means  and  meth- 
ods nsnally  applied  In  its  prosecution,  are 
legitimate  subjects  to  consider  in  determin- 
ing whether  the  act  of  the  servant  Is  within  ; 
the  scope  of  its  employment,  yet  they  are  by  i 
no  pieans  declslre,  and  an  act  that  Is  nnu-  | 
-enal,  extraordinary,  uncommon,  entirely  nor-  \ 
■el  eTm,  may  as  equally  be  within  the  range  '■ 
of  his  Implied  authority  as  the  former." 
Wood,  Mast,  ft  S.  (2d  Ed.)  p.  584.  We  do 
not  think  it  Is  a  question  whether  the 
a,monnt  of  Ball's  claim  or  the  threatened 
prooeefflng  ^;afaut  the  company  was  un- 
usual or  extraordinary,  as  affecting  the  au- 
thority of  Dawley  and  Myrick,  but  whether 
their  act  In  seeding  advice  from  attorneys 
In  relation  to  the  <M)miHUiy'B  business  was 
so  nnnsnal  and  utraordinary  as  not  to  come 
within  the  scope  of  ibsAr  authority.  We 
taare  seen  that  the  authorities  are  to  the  ef- 
fect that  the  representatlTe  of  a  corporation 
has  ordinarily  power  to  employ  attorneys 
for  the  company  to  represrat  it  In  the  ordi- 
nary affairs  of  the  company,  and  we  are  un- 
able to  see  from  the  evidence  In  the  record 
Anything  that  would  relieve  this  case  from 
the  ordinary  role. 

An  affirmance  of  the  Judgment  does  not 
necessarily  depend  upon  the  conclusion  bere- 
tof  ore  reached,  that  Dawley  and  Myrick  act- 
ed within  the  scope  of  the  authority  d^gat- 
ed  to  them  by  virtue  of  tiie  by-laws.  The 
rule  invoked  by  appellees,  we  think.  Is  the 
■correct  one.  It  Is  expressed  in  the  ff^owlng 
language  by  Mr.  Mechem  In  his  excellent 
work  oa  Agency  (section  27<Q,  to  wit:  "It  Is 
lawful  for  the  principal  to  confer  as  much 
or  as  Uttle  authorl^  as  he  sees  fit  He  may 
impose  an  such.lawful  restrictions  and  limi- 
tations on  It  as  he  thinks  desirable,  ai^  these 
restrictionB  win  be  binding  uid  conclusive 
upon  third  persons,  who  have  notice  of  them, 
provided  the  principal  has  done  nothing  to 
waive  or  nullify  tiiem.  *  •  *  Although 
(he  agent  violates  his  InstmctioDs  or  ex- 
ceeds the  limitations  as  to  his  aqthorlty,  he 
wUl  jet  bind  lUs  principal  to  such  third  per^ 
sons,  If  h's  acts  are  within  the  scope  of  au- 
thority which  the  principal  has  caused  or 
permitted  him  to  appear  to  possess."  This 
principle  appUes  to  private  corporations  as  | 
well  as  to  infflvlduals.  The  foUowIng  an-  , 
thorttles  support  this  proposition:  Hamm  v.  ; 
Drew.  83  Tex.  77,  18  S.  W.  4  Thomp.  j 

■GoTpL  M  4628-MS8;  Beach,  Corp.  817;  John-  < 


son  V.  Investment  Co.  (Neb.)  64  N.  W.  1100; 
Merchants'  Xat.  Bank  v.  Cltizem'  Gaslight 
Co.  (MassO  8  Am.  R.  &  Corp.  Bep.  780,  note 
(a  e.  84  K.  E.  1088);  17  Am.  ft  Ibig.  Eiie. 
Law,  185.  186. 

We  think  appellant  Is  not  In  a  position  to 
claim  that  It  is  exempt  from  liability.  For 
about  five  years  prior  to  the  contract  under 
consideration  Dawley  and  Myrick  were,  re- 
spectlvdy,  prestd«it  and  manager  of  de- 
fendant company.  D^rII^:  all  that  time  the 
business  of  the  concern  In  aU  of  Its  depart- 
ments was  conducted  and  controUed  by 
these  two,  principally  by  Myrick.  Myrick 
had  the  exclusive  management  of  the  fi- 
nances of  the  company,  receiving  and  dis- 
bursing all  moneys.  He  audited  all  dalms, 
and  none  were  paid  except  upon  his  direc- 
tion. £fe  borrowed  money  dnrii^  that  pe- 
riod, as  the  company  needed  It  amounting  to 
$50,000  or  875.000,  without  the  order  of  the 
board  of  directors,  and  he  renewed  and  paid 
the  obligations  Issued  therefor  at  his  pleas- 
ure. The  stockholders  and  directors  met 
annuaUy,  and  approved  his  action  in  every 
particular.  The  directors  took  but  lltUe 
active  Interest  In  the  management  of  the 
affairs,  and  about  the  only  thing  done  by 
them,  fnrtiier  than  to  approve  the  actions  of 
Myrick  and  Dawley,  was  to  direct  the  mak- 
ing of  some  extensive  and  permanent  re- 
pairs, which  was  done  under  the  supervision 
of  these  two,  by  special  order  of  the  board 
of  directors.  We  think  the  evidence  fully 
warrants  the  Judgment,  and  It  Is  of  such  a 
nature  that  no  other  result  could  have  been 
properly  reached.   Judgment  affirmed. 


CONKLIN  Y.  CITT  OF  EL  PASO. ' 

(Ooart  of  QtiI  Appeals  of  Texas.   Dec.  1, 
1887.) 

Tbbspass  to  Trt  Titls — CoMPLAiirr. 

1.  A  complaint,  in  an  action  a  city  in  tres- 
pass to  try  title,  set  up  that  certaiD  property  was 
pnrchaBed  by  the  city  at  a  tax  safe,  which  de- 
feodaat  claimed  was  void,  and  asked  judgment 
for  the  delinquent  taxes,  if  the  sale  waa  held 
to  have  been  void.  Btid,  that  the  complaint 
did  not  allege  the  sale  was  void,  and  hence  It 
was  not  necessary  to  set  op  wherein  it  was 
void. 

2.  A  complaint  in  an  action  by  a  city,  setting 
np  that  certain  property  was  purchased  by  the 
city  at  a  tax  sale  which  defendant  claimed  was 
void,  and  asking  judgment  for  the  delinquent 
taxes  If  the  sale  was  void,  did  not  admit  that 
the  taxes  had  been  paid  by  the  aale. 

3.  Act  April  3,  1879,  providing  that  the  mayor 
shall,  upon  the  application  of  not  less  than  50 

auallfiea  electors  of  a  city,  call  an  election  upon 
le  question  as  to  whether  the  city  shall  assume 
control  of  sdtools,  and  whether  such  control 
shall  be  by  trustees  or  the  council,  together 
with  Rev.  St.  1879,  Final  Title,  S  20,  which 
provides  that  no  law  of  the  present  session 
shall  be  alTected  by  the  repealing  clanse  therein, 
and  that  laws  in  conSict  therewith  shall  be  the 
law  of  the  state  notwithstanding  the  act,  super- 
seded Rev.  St  1879,  arts.  3781,  3701,  oroviding 
that  the  council  shnll,  upon  the  apphcation  of  20 

>  Writ  of  mor  denied  by  supreme  court,  i 
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taxpayers,  call  an  electioo  upon  the  question  of 
,  aianminur  control  of  pablic  schools,  in  so  far  as 
the  method  of  assumiDK  control  of  schools  is 
concerned;  and  heuce  a  cit7  acting  ander  the 
latter  law,  after  Act  April  3,  1879,  was  passed, 
obtained  no  authority  to  control  public  schools 
or  levy  taxes  for  their  sapporL 

4.  A  party  is  not  prevented,  by  mere  lapse  of 
time,  from  questionine  the  right  of  a  city  to 
exerase  a  power  which  it  has  aHnmed  and 
asserted  withoat  authority. 

5.  A  property  owner  is  entitled  to  set  np  and 
show  want  of  authority  to  levy  a  tax  as  a 
defense  to  an  action  to  recover  it. 

6.  Charter  of  El  Paso  (8p.  Iaws  187S,  p.  442, 
I  which  provides  that  provirion  aliall  be 
made  for  a  levy  of  2  per  cent,  to  create  a  sink- 
ing fund  to  pay  bonds,  is  not  amended.  In  re- 
spect to  the  amount  of  levy  for  a  Binkiag  fond, 
by  ConaL  art.  11,  I  7,  wlii<^  provide*  for  at 
least  2  per  cent,  to  create  a  sinking  fnnd  for 
the  payment  of  the  debts  of  cities. 

7.  A  property  owner  who  seeks  equitable  re- 
lief from  an  excessive  tax  may  be  required  to 
pay  the  legal  tax  aa  a  condition  to  the  grant- 
ins  of  relief. 

5.  A  tax  levy  to  pay  Interest  on  bonds  and 
create  a  sinking  fund  for  thrir  pajrment  Is  not 
invalidated  by  the  fact  that  the  levy  is  not 
sufficient  to  provide  the  fand  necessary  to  pay 
the  bonds  at  their  maturity. 

6.  The  "existing  debt"  referred  to  in  charter 
of  El  Paso  (Sp.  Laws  1880,  p.  49,  I  87),  provid- 
ing that  necessaiT  ordinances  may  be  passed  to 
provide  for  funding  an  "existing  debt,"  is  not 
the  "debt"  referred  to  in  Const,  art.  11,  H  5-7. 
providing  that  no  "debt"  shall  be  created  by  a 
city  withont  making  certain  prorialons  for  ita 
payment  by  a  tax  levy. 

10.  Taxes  levied  by  El  Paso  to  redeem  the 
funded  indebtedness  bonda,  which  appear  to 
have  been  issued  to  settle  an  oatstanding  indebt- 
edness for  past  expenses,  are  valid,  where  the 
bonds  were  issued  under  provisions  of  charter 
of  El  Paso  (Sp.  I^WB  185b,  p.  49,  f  87),  pro- 
viding that  necessary  ordinances  may  be  passed 
to  provide  for  funding  an  existing  debt. 

11.  Since  Sayles'  Kev.  av.  St.  art  980j,  pro- 
viding that  an  ordinance  to  issue  bonds  to  pro- 
vide for  existing  debts  shall  adopt  the  act  au- 
thorizing them  and  recite  Its  caption,  baa  ref- 
erence only  to  cities  whose  charters  contain  no 
authority  to  fund  a  debt,  El  Paso,  whose  char- 
ter (Sp.  Laws  1888,  {  87)  confers  such  au- 
thority, may  iasue  bonds  to  provide  for  its 
floatiu  debt  In  the  manner  provided  In  Sayles* 
Rev.  GIv.  St.  art.  980j,  without  reciting  the 
i-nption  or  adopting  the  act. 

12.  A  tax  based  on  the  issue  of  bonds  is  not 
invalidated  by  the  fact  that  the  bonds  were  sold 
to  the  city  vhfch  issued  them  aa  an  inrest- 
m«it  for  its  sinking  fund,  which  was  required 
by  the  charter  to  be  invested  in  good  interest- 
bearing  securities. 

13.  Where  there  is  nothing  on  the  face  of  tax 
rolls  to  Indicate  what  the  hf^ures  denote  In  the 
columns  set  apart  for  the  value  of  property  and 
the  amount  of  taxes,  the  meaning  of  the  figures 
may  be  shown  by  testimony,  and  the  rolls  admit- 
ted in  evidence,  in  an  action  to  enforce  a  tax 
lien. 

14.  The  primary  meaning  of  such  fignres  wonid 

be  dollars, 

15.  Act  1895.  c.  5a  (Rev.  St  1895,  art.  52S2a 
et  aeq.).  which  allows  interest  on  taxes,  is  not 
retroactive,  so  as  to  increase  the  amount  of 
taxes  which  became  due  prior  to  its  passage. 

Hi.  Where  property  has  been  sold  for  taxes 
|)rior  to  189o,  and  the  property  owner  has  only 
the  right  to  redeom  by  paying  double  the  taxes, 
or  where  hia  right  to  redeem  has  expired,  he 
cannot  avail  himself  of  Act  1895,  c.  oa  (Kev. 
St.  1895,  art  6232a  et  seq.),  relating  to  tax  sales 
and  foreelosnre  of  tax  liens,  and  redeem  from 
such  sales,  except  on  the  terms  the  act  provides, 
where  the  limit  of  recovery  it  Sxes  la  less  than 
the  ori^nal  liability. 


On  Rehearing, 

1.  The  charter  of  E3  Paso  (Sp.  Laws  1888,  p. 
50),  providing  for  a  tax  of  1  per  cent  to  malD- 
tain  public  schools,  and  Act  1888  (Sp.  Lavrs,  p. 
43),  amending  the  charter  by  providing  for  a 
tax  of  2  per  cent  for  that  purpose,  do  not  form 
the  citr  into  an  independent  amool  district  with- 
out action  on  its  put  In  accordance  witli  the 
statute. 

2.  Bonds  issued  by  the  of  E3  Paso,  pro- 
viding for  a  sinking  fnnd  of  5  per  cent  for  their 
redemption,  are  not  rendered  invalid  by  the  ttct 
that  tbe  charter  provided  tor  2  per  cent  only, 
and  a  tax  of  6  per  cent  wonld  not  therefore,  be 
invalid  on  the  ground  alone  that  the  bonds  were 
Invalid. 

3.  It  is  not  essential,  under  the  charter  of 
El  Paso  (Sp.  Laws  1873,  1  22),  providing  for  is- 
suing bonds,  for  the  proportion  for  a  bond  iasue 
to  specify  the  purpose  for  which  the  bonda 
were  to  be  issued. 

4.  Bonds  issued  io  1887  by  the  dty  of  EH 
Paso  were  not  invalidated  because  the  pn^Mi^ 
tion  was  submitted  to  a  vote  of  the  taxpayera, 
while  the  charter  of  1873  was  in  force,  provid- 
ing that  a  pn^josition  for  a  bond  issue  should 
be  submitted  to  the  regular  voter*,  siiice  the 
constitution  of  1876  had  Interposed,  and  com- 
mitted the  vote  on  such  questions  to  the  tax- 
payers. 

Appeal  from  district  court,  Bl  Paso  coun- 
ty; O.  N.  Buckler,  Judge. 

Action  by  tbe  city  of  Bl  Paso  against  T.  H. 
Conklin  to  recover  taxes  and  Intereat  then- 
on.  Judgment  for  plaintiff.  Defendant  ap- 
peals. Modified. 

W.  M.  CoIdweU  and  M.  W.  Stanton,  for 
appellant  Millard  Patterson  and  Wyndbam 
Kemi^  for  anialleB. 

JAMBS,  C.  J.  The  original  petition  of  the 
city,  aa  stated  by  appellant,  was  to  recoTer 
of  appellant  $536.64  and  Interest,  aa  taxes 
for  tbe  years  1883  and  1894,  upon  certain 
realty.  By  the  amended  pleading,  upon 
which  the  case  went  to  trial,  plaintiff  set 
up.  In  the  nature  of  trespass  to  try  title,  that 
the  city  had  acquired  title  to  the  lands  in 
question  by  virtue  of  sales  for  taxes  for 
certain  years  due  the  city,  and  asking  for 
Judgment,  and  further  stating  that  It  was 
claimed  by  defendant  that  tbe  several  tax 
sales  were  void;  and.  In  view  of  this.  It 
was  pleaded  that,  if  It  should  so  appear,  then 
the  defendant  was  indebted  to  the  city  for 
the  taxes  for  the  years  1887.  1892. 1893,  1894, 
and  1885,  and  the  lands  subject  to  a  Hen 
therefor;  and  prayer  was  made  acconUngly. 

Certain  special  demurrers  to  the  petition- 
were  overruled  (assignments  27.  28,  29). 
The  first  of  these  Is  that  It  api>ear8  from 
the  petition  that  the  real  estate  was  assessed 
in  bulk,  which  we  find  not  to  be  the  case. 
Next,  that  the  petition  shows  that  the  prop- 
erty had  been  sold  to  tbe  city  for  taxes,  and 
did  not  show  wherein  the  sales  were  void, 
and  also  showed  that  the  taxes  had  been  dis- 
charged by  sales  of  the  property  for  plaln- 
titr.  It  Is  obvious  that  petitioner  brought 
Its  suit  In  this  form  to  enable  It  if  defend- 
ant made  no  appearance,  to  obtain  Judgment 
for  the  land.  Upon  appearance  and  answer 
It  would  hare  been  necessary  for  plaintiff  to- 
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abojr  tbe  facta  Mceanry  to  tke  Tattdl^  of 
Ita  tax  deada.  Tbe  pleading,  pnperiiy  cm- 
aidcred,  merely  anticipated  what  defease 
waa  llkelT  ta  be  interpoKd«  and  waa  dxaira 
Id  tbe  allernatlTe,  with  a  Wew  to  IJta  eaae 
taklnc  Baeb  covxae.  Plaintiff  did  not  allege 
tl»t  tile  aalea  were  void;  hence  the  potltlan 
aeed  not  atate  wfaerdn  they  wore  Told;  nor 
waa  the  petlckai,  as  dcawn,  an  admtaaloai  tbat 
the  taxes  had  been  dtaehaiged. 

Xhe  tUrtlath  and  thirty-fliat  aealgnmaita 
will  be  dlapoaad  of  by  amslderlng  tbe  aa> 
tfgmaeot  that  goea  to  the  ezlatence  of  power 
In  tbe  cltjr  of  D  Faao  aa  an  Independoit 
wOmA  ttstdct,  via.  tbe  £rat  naeignnMnt.  It 
la  tao  leagttaty  to  be  InoorporatBd  In  tUi  opbi* 
ton.  .but  its  -BttbataBae  is  that  the  power  of 
the  4Jlty  to  tax  for  school  purpasea  did  net 
edsU  bacanoe  It  aroeai^  by  mdi^otcd  erl* 
dance,  «bat  tbe  electien  held  In  April,  188% 
by  leaaon  ot  which  the  city  cDancU  aaanmad 
control,  and  haa  since  cKereised  control,  of 
the  piibllc  achooU  within -Ita  UmltB,  waa  or- 
detad  by  tbe  city  oonadl,  and  not  by  Ita 
mayor;  &nd  was  ordered  npon  the  petltVm 
of  20  taxpayen,  and  not  opoa  that  of  60 
Qualified  ctecton;  and  the  toIb  waa,  by  tlie 
resolution  of  tbe  council  orderiiig  the  «lec> 
tioBt  a  TDta  by  tbe  property  taxpayers,  snd 
exelnatre  At  the  qualified  tiectora  not  tax- 
payen; and  the  qnestl<n  submitted  at  such 
election  was  aimjily  whether  or  not  the  city 

,  abonld  asaame  control  of  tbe  public  free 
adioola  within  tta  Ibnlts.  and  not  wbettaer  It 
ahoidd  asauaae  ancb  control  and  wliethw  the 
aald  eAools  tiiould  be  under  the  contKd  of 
a  board  of  trustees  or  of  tbe  city  councU. 
Tbe  facts  velatiTc  to  anqta  election  appear  to 
be  aa  .atated  in  tbe  asalenment  It  wSI  ba 
obsened  that  tbe  dty  eannell  proceeded  In 
the  mattsr  In  aecordanee  with  articles  8781, 
8782,  Ber.  Bt  1878,  Which  appellee  eontenda 
wen  In  force  at  tbe  time  of  this  Section. 
On  Apm  3,  Itrrtt,  the  legislature  enacted  a 
law  proTldliv  for  the  acqalsltlon  by  cities 
and  towna  of  orcluidTe  control  of  tbe  public 
achools  within  their  llmlta,  dealing  with  the 
aame  subject  that  bad  preriously  been  im>- 
vlded  for  in  said  artldea  87S1  and  8782, 
which  represented  the  then  existing  law  on 
the  subject.  This  act  of  1878  provides  that 
tbe  Barer  of  tbe  town  cw  city  shall  order  tbe 
electim  upon  tbe  written  application  of  not 
less  than  60  qualified  Sectors  of  ancta  dty 
or  town,  tiie  election  to  be  by  the  qualified 
eleetora,  upon  the  question  whether  such  dty 
or  town  shall  aeqnlve  tbe  exclusive  control 
of  any  or  all  of  the  publk:  free  achools  and 
iasUtutlons  of  learning  within  its  limits,  and 
whether  the  aame  shall  be  nador  the  control 
of  a  board  of  trusteea  or  of  tbe  council  or 
board  of  aldermen.  It  wlfl  be  seen  that  this 
act  is  a  comprebenstve  one,  corers  the  entire 

^ubject  of  the  mode  and  manner  of  acquisi- 
tion by  the  dty  of  control  of  the  schools 
within  its  limits,  and  inroTldes  a  radically 
different  method  ct  procedure,  whereby  the 
dty  or  town  may  acquire  sueh  control,  froia 
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fbat  ttmetofon  prescribed.  The  twv  math- 
ods  of  proeednre  are  wholly  In  conflict  with 
each  other,  and  irrecondlabl&  One  cannot  be 
dMnrved  without  doing  Tlolaace  to  the  other. 
In  view  of  thta,  and  sectton  20  of  the  final 
title  of  the  Berised  Statutes  of  1878,  which 
reada:  "That  no  lawi^  general  or  apsclal, 
enacted  at  the  present  seaslen  of  the  legis- 
lature,  shall  be  in  any  way  affected  by  the 
repealing  danae  of  this  ttUe:  provided,  that 
any  law  passed  by  the  sixteenth  legislature. 
In  CDufilct  with  any  prorlslon  of  this  act, 
shall  be  the  law  of  the  state,  this  act  to  tbe 
contrary  notwtthBtandlng."— we  think  there 
can  be  no  donbt  that  tbe  act  of  1878  stq^ 
seded  the  two  articles  mentioned,  under 
irtildi  awftUee  undertook  tbe  contnri  of  free 
schools  within  Itsiimit*,  ao  far  as  affects  the 
■  In  wbldi  swA  control  may  bB  oc- 
qnlnd.  The  deetien  called  by  the  council, 
Inateafi  of  tbe  mayor,  and  upon  the  api^ca^^ 
tloB  <tf  20  tw^ayen.  Instead  of  60  qualified 
Totera,  tbe  election  by  taxpayen  instead  of 
by  popular  vote,  and  the  snbmlssloa  of  a 
dtSerent  ^tfpoaMion  than  the  un  directed  bi 
tbe  act  aC  1878^  ignored  every  essmtlal  pre- 
cequiaite  and  condition  necessary  to  the  ac- 
quirement by  the  dty  of  the  right  to  admin- 
ister Its  putdlc  scboola. 

Appellee  presents  the  view  that,  since  tbe 
said  act  of  1878,  there  have  been  two  diffocnt 
and  distinct  kinds  at  Independent  school  dis- 
tricts m  this  state,  and  undertakes  to  diow 
by  later  enactments  that  the  legiBlatare  haa 
Bccogniaed  this  facL  It  cites  the  act  of  1888 
(arUcte  87838,  Saylea'  Bev.  Glv.  St.).  which. 
It  will  be  seen,  authorises  tbe  city  council  of 
towns  or  dties  having  a  population  over  1,000 
ta  create  a  board  of  trustees  when  the  «on- 
trd  of  pubUe  schools  had  or  may  become 
vested  in  the  coundl.  Undear  the  act  of  1878, 
Hxe  vote  therem  provided  for  might  vest  such 
contrd  in  tiu  coundl,  and  the  law  of  1883 
provides  that,  in  any  case  where  such  control 
bad  been  or  might  thereaftw  be  acquired,  the 
ooandl.  it  It  saw  fit,  might  deteRate  it  to 
tnmtees.  We  see  imthing  in  this  to  indicate 
that  the  l^lslatnre  understood  there  waa  more  ■ 
than  one  procedure  or  method  by  wKcb  a 
town  ae  dty  mUfitt  assume  control  In  the  first 
Instonca,  We  are  of  opinion  tiut  the  poww 
can  be  conferred  upon  a  dty  only  by,  at  least, 
substantial  observance  of  tbe  steps  prescribed 
for  that  purpose,  and  where  the  essentials 
have  not  btai  observed,  as  in  this  Instance, 
the  power  Is  not  (ACalned,  and  the  power  to 
levy  ta»a  foi;  that  purpose  would  likewise 
not  exist  It  appears  that  tbe  charter  of  the 
dty  of  BU  Paso  did  not  confer  authority  to 
levy  the  tax  ncoveied  In  this  eaae  for  public 
school  purposes,  and  authority  therefor  must 
have  existed.  If  at  all,  by  its  having  com- 
plied with  tiie  general  law  envowertng  cities 
to  assume  control  of  such  schools  and  to  levy 
taxes  for  thdr  siQtport  It  serau  dear  to  us 
that  the  enactment  of  1879  controlled  dec- 
tlons  ci  Ibis  character  in  1882,  and  as  the 
oreceadlng  waa  not  had  m  conformity  with  tta 
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proTlslona,  but  contrary  tbereto,  the  aflsnmp- 
tlon  by  the  city  of  control  of  the  acbools  iru 
without  any  authority. 

The  next  question  la  whether  or  not  the  tax- 
payer, In  ft  suit  against  talm  for  such  school 
tax,  may  show  this  want  of  power  to  Impose 
the  tax.  It  la  argued  hj  appellee  that  It  has 
exercised  this  power  since  1883,  and  its  power 
now  to  do  so  cannot  be  thus  coUaterally  at- 
tacked. We  are  of  opinion  that  the  mere  aa- 
snmption  and  assertion  by  a  city  of  a  power 
not  ^Dted  to  It  gains  nothing  by  tlm& 
When  a  tax  Is  asserted,  the  taxpayer  Is  en- 
titled to  show  the  want  of  authority  to  Im- 
pose the  tax,  and,  If  the  existence  of  the  pow- 
er depends  on  certain  facts,  he  may  show 
that  such  tacts  never  existed.  We  do  not  re- 
gard this  as  a  collateral  attack  upon  the  tax, 
but  the  assertion  of  defensive  matter,  that  the 
defendant  may  properly  present.  Mr.  Gooley 
says:  "It  wUl  be  a  good  defease  to  the  snlt 
that  the  tax  for  any  reason  is  UlegaL*' 
Cooley,  Tax'n  (2d  Ed.)  p.  485.  If  he  cannot 
raise  the  qnestlon  In  a  salt  against  him  for 
the  tax.  It  iB  difficult  to  conceive  how  the 
qoestlMi  could  be  raited,  or  by  whom.  These 
views  dispose  of  the  tax  for  school  and  school 
bond  purposes. 

The  ninth,  tenth,  eleventh,  and  twelfth  a»- 
slgnments  brli^  Into  question  the  tax  levied 
to  provide  for  the  Intareat  and  sinking  fond 
for  an  Issue  of  $20,000  of  bonds.  In  1886,  for 
aewos.  We  think  It  Is  not  necessary  to  dto- 
cn«8  appellant's  propoaldons  that  the  ques- 
tion of  the  Issuance  of  these  bonds  was  sub- 
mitted to  a  vote  of  the  taxpayers,  as  provided 
In  the  constitution  of  1876,  Instead  of  the 
qualified  voters,  as  iwovlded  In  tbe  charter, 
which  was  granted  prior  to  tbe  constttutiai, 
and  that  the  purposes  fbr  which  the  bonds 
vren  to  be  Issued  should  have  been  stated  In 
connection  with  the  matter  submitted  to  a 
vot^  because  we  are  of  opinion  that  the  levy 
for  this  tax  in  every  Instance  was  greater 
than  that  allowed  for  the  purpose  by  the  dty 
charter.  We  observe  that  tor  the  year  1802 
no  levy  was  made  for  the  purpose  of  Interest 
and  sinking  fond  for  the  sewer  bonds,  and 
in  ea9h  of  the  other  yean  embraced  In  the 
recovery  In  this  case  the  amount  levied  was 
more  than  sufficient  to  pay  the  Interest  and 
provide  to  pay  2  per  cent  of  the  prindpal, 
which  was  the  amount  of  levy  fixed  by  the 
charter.  The  cbarter  (8p.  Laws  187S,  pw 
442,  I  2^  provides:  **And  when  any  bonds 
are  issued  by  the  dty  a  fnnd  shall  be  provided 
to  pay  the  interest  and  two  per  cent  per  an- 
num on  the  prtndpftl  as  a  sinking  fund  to  re- 
deem the  bonds."  An>ellee  contends,  first 
that  a  tax  to  raise  5  per  cent.  the  principal 
(what  was  the  provision  at  tbe  time  of  the  is- 
sue) is  a  tax  to  raise  2  per  cent  We  accede 
to  this  view  In  so  far  as  to  believe  that  It  the 
tax  tiiat  was  levied  had  been  2  per  ceaL,  it 
mi^t  be  collected.  But  tn  every  Instance  we 
find  it  to  have  t>een  in  excess  of  2  per  cent, 
as  autiiorlied  by  the  provision  of  tbe  diarter. 
In  respect  to  this  view  amiellee  shows  that 


these  bonds  were  voted  and  Issued  after  the 
constitution  of  1876,  which  contained  the 
provision  that  no  debt  shall  ever  be  Inciured 
in  any  manner,  by  any  city  or  county,  nnleea 
provision  Is  made  at  the  time  of  creating  the 
same  tar  levying  and  collecting  a  sufflclait  tax 
to  pay  the  Interest  thereon,  and  to  provide  at 
least  2  per  cent,  as  a  sinking  fund.  Artlde 
11.  {  7.  This,  it  Is  insisted,  operated  to  amend 
the  city's  charter  in  respect  to  the  amount  It 
was  authorized  to  levy  for  a  sinking  fond. 
We  are  not  of  that  opinion.  Suppose  the 
charter  In  question  had  been  granted  after 
1870;  would  it  be  supposed  that  the  llmitatloD 
It  places  on  the  power  to  tax  for  sinking  fnnd, 
or  rather  the  rate  It  esteMlahes  for  that  pur- 
pose, would  be  In  conflict  with  eald  section? 
We  cannot  see  wherein  the  cbarter  provision 
should  be  deemed  abrogated  or  changed  by 
said  section  of  the  constitution.  We  con- 
clude that  the  levy,  if  more  than  2  per  cent, 
was  excessive,  and  tbe  particular  tax  not  tsi- 
forceaMe.  1  Desty,  Ta^n,  p.  404.  It  this 
were  a  suit  by  the  owner  seeking  equitable 
relief  against  auch  a  tax,  it  seems  he  might 
l>e  required  to  pay  to  the  extent  of  2  per  cent 
as  a  oondltlrai  to  the  granting  of  tbe  relief 
Cooley,  Tax*n  (Sd  Bd.)  p.  430. 

The  el^teentb,  nineteenth,  and  twentieth 
assignments  concern  the  validity  of  the  tax 
levied  to  iffovlde  tor  Interest,  and  a  sInUng 
fund  to  redeon  the  Bl  Paso  funded  Indebted- 
ness bonds,  on  sevraal  grounds,  to  wit:  U) 
The  city  had  no  power  to  Issue  bonds  for  tbe 
purpose  fft  paying  Its  floating  Indebtedness; 
(2)  such  power  existed,  If  at  all,  by  force  of 
artlde  986],  Sayles*  Bev.  Glv.  Bt^  and  It  was 
not  acquired  by  sny  ordinance  or  reaolntloa 
reciting  the  caption  of  diat  act  snd  adopting 
the  same  aa  provided  in  auch  article;  and  ^ 
the  provbdmi  nude  for  Intoeet  and  shiklnK 
fund  was  for  at  least  2  pw  cent,  of  the 
amount  of  tbe  bonds  annually,  and  a  further 
sum  sufficient  to  pay  interest,  and  the  om- 
tentlon  seems  to  be  tliat  the  provision  was 
not  BUffldent  to  provide  for  these  bonds, 
which  ran  for  SO  yean.  In  the  last-named 
position  there  Is  no  force.  Bassett  t.  City  of 
El  Paso,  88  Tex.  108,  80  8.  W.  803. 

In  reference  to  tbe  other  two  grotmds,  be- 
sides the  said  article  98^  the  charter  of  Bl 
Paso  (section  87,  Act  1888;  Bp.  Laws,  p.  40) 
provided  that  the  d^  "may  pass  all  necessary 
ordinances  to  provide  for  funding  or  comprom- 
ising the  whole  or  any  part  of  the  existing 
debt  of  the  city  or  any  future  deM."  and 
tliat  "unless  otlierwise  specified,  such  debt 
shall  be  funded  or  ctunpromlsed  to  accordance 
with  the  general  laws  ot  the  state  In  force 
at  the  time  and  an^Ucahle  to  dtlee.**  Appt^ 
lant  inalste  that  the  words  "existing  debt"  of 
the  dty  were  not  Intended  to  embrace  ito 
floating  indebtedness,  bat  were  meant  in  tbe 
sense  in  whidi  the  word  **AeW  is  used  in  Qi^ 
constitution.  Appdtant  does  not  dearty  de- 
fine his  n»anlng,  but  we  Infer  that,  be  means; 
by  the  word  *4ebtf*  In  the  diartw  rtfemd 
to,  the  Bpedes  of  debt  referred  to  In  secttons 
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7  and  6  of  artlde  11  of  the  ewaUtntlon,  whlcb 
has  been  construed  to  be  one  which  cannot 
be  discharged  from  the  nrennes  of  tbe  cav 
rent  year,  and  wblch  matures  at  a  period 
which  would  make  It  a  chance  upon  tbe  city 
reTennes  for  future  jeara.  City  of  Twrell  t. 
Deesalnt,  71  Tez.  770^  9  8.  W.  B93.  It  ifl 
hardly  reasonable  to  believe  that  tbe  I^s- 
lature  used  the  words  "existing  debt"  In  that 
sense,  because  such  debts  would  presmnably 
be  alroidy  provided  for  by  an  oMlgaUon  at 
obligations  protected  by  a  sinking  fund.  Snefa 
debt  would  be  already  a  ftmded  debt  We 
therefore  think  the  leglslsture  had  In  view 
such  debts  as  wers  not  debts  In  the  sense  of 
the  said  articles  of  tbe  constitution.  It  does 
not  Appear  that  tbe  Issue  was  for  tiie  pur- 
pose of  applying  the  proceeds  to  the  then  cur- 
rent and  accruing  expense  of  the  city,  but 
the  purpose  rather  appears  to  have  been  the 
settlement  oi  an  outstanding  Indebtedness  In 
arreara  for  past  expeiuffis.  At  least,  there  Is 
nothbis  to  indicate  the  contraty. 

We  have  some  doubt  as  to  article  M6J  ap* 
plying  to  thta  eaaa  The  authority  therein 
given  a  city  is,  It  seems,  to  compromise  and 
fund  any  existing  vaUd  Indebtedness  of  the 
dty.  This  provision  seems  to  contemplate  a 
funding  of  a  debt  based  on  a  compromise 
therefor.  But,  be  this  as  It  may,  we  think 
that  Its  clause  requiring  the  moitlfm  and  , 
adoption  of  the  act  In  the  ordinance  or  reso-  i 
Intlon  has  reference  only  to  ttiose  cities  the  ' 
charters  of  which  contain  no  authority  to 
fund  a  debt  When  the  charter  confers  the 
power  and  authority  to  fund  an  existing  debt 
*1n  accordance  with  the  general  laws  of  the 
state  In  force  at  tbe  time  and  applicable  to 
cities."  we  thhik  It  may  Issue  bonds  to  pro- 
vide for  Its  floating  debt,  In  the  manner  pro- 
vided in  article  OSej,  If  the  article  applies, 
without  referring  to  such  articles  or  adopting 
it  In  terms.  It  could  only  hi  reasonably  con- 
tended that  such  reference  and  adoption  were 
necessary  to  confor  the  power  on  a  city,  but 
In  this  case  the  power  was  already  conferred 
In  the  charter.  We  hold  this  particular  tax 
valid. 

The  twenty-flrst  assignment  of  error  attacks 
the  Judgment  so  far  as  It  allows  the  recovery 
of  a  tax  based  on  t^e  issue  of  $.1,000  of  the 
artesian  water  bonds  of  the  dty.  The  facts  re- 
lating to  fills  subject  are  as  foUows:  The  dty 
became  authorize  to  Issue  sudi  bonds,  to  the 
amount  of  933«000,  and  tbe  amount  of  95,000 
thereof  had  been  taivested  fbr  the  sinking  fund  of 
the  aforesaid  EI  Paso  sewer  bonds.  It  does  not 
appear  that  the  sum  thus  obtained  from  tbe 
sewer-bond  sinking  fund  was  resorted  to  In 
bad  faith  or  misapplied,  If,  indeed,  such  con- 
duct would  have  Invalidated  the  transaction. 
Section  9&  of  the  charter  of  £3  I^so  of  1880 
made  It  the  duty  of  tbe  comptroller  to  see 
that  tbe  sinking  fund  of  the  bonds  of  Oie  dty 
Is  fnvested  In  good  faiterest-beaiing  securl- 
ties.  This.  In  effect,  makes  It  primarily  the 
duty  of  the  dty  to  do  so.  There  is  no  pre- 
tense that  the  bonds  of  the  dty  of  El  Fiao 


were  not  good  seenrltlea.  Under  the  facta 
before  us,  the  transaction  was  a  sale  and  Is- 
suance of  the  bonds,  and  we  held  the  tax  val- 
id. Blser  T.'  City  of  Ft  Worth  Ulex.  Olv. 
App.)  27  8.  W.  7S9. 

The  twenty^second,  twent£-tblrd,  and  twen- 
ty-fourth astignments  assert  that  the  tax  rolta 
were  not  properly  admitted  In  evidence,  be- 
cause, In  the  column  set  apart  for  the  values 
of  the  assessed  property,  and  fbr  the  amounts 
of  the  various  taxes,  general  and  spedal, 
tbere  was  no  dollar  mark  or  other  mark,  in  * 
connectton  with  the  figures,  to  show  vhat 
they  denoted.  There  Is  some  conflict  of  de- 
d^(m  In  this  matter.  See  Gooley,  Tax'n  (2d 
Ed.)  p.  411,  note,  where  the  cases  are  col- 
lated;  also  Anderson  v.  Post  fTeaa,  Ch.  App.) 
88  8.  W.  285.  This  being  a  suit  to  f  oredose 
a  tax  lien,  we  are  of  opinion  that  It  was  com- 
petent to  show  by  testimony,  as  was  done  in 
this  case,  the  meaning  of  the  flgures.  We 
think,  also,  that  the  primary  meaning  ta  the 
figures  would  be  dollars. 

The  thirty-third,  thirty-fourth,  and  thirty- 
fifth  assignments  refer  to  the  addition  of  In- 
terest to  tbe  taxes  of  each  year  after  becom- 
ing due.  There  Is  nothing  In  Uie  dty*s  char- 
ter, nor  In  any  statute  to  which  we  are  cited 
or  have  found,  that  allows  Interest  on  taxes, 
previous  to  tbe  act  of  1895  (chapter  6a,  art 
5232a  et  sea.).  ^«  general  statote  relating 
to  interest  appears  to  relate  only  to  debts 
arising  out  of  contract 

It  Is  contended  that  this  act  cannot  retro- 
act,  so  as  to  Increase  the  sums  due  prior  to 
Us  passage  beyond  what  the  laws  authorised 
when  the  taxes,  respectlvdy,  became  du& 
While  we  agree  wIOi  this  view,  It  would  seem 
thnt  In  cases  where  a  tax  sale  was  regular, 
and  consequently  all  the  title  the  owner  had 
left  was  a  right  within  a  certain  time  to  re- 
deem by  paying  double  the  taxes,  or  where 
in  such  a  case  the  period  for  redemption  had 
expired  and  no  right  remained  In  the  owner, 
he  would  not  be  entitled  to  the  bmeflte  of 
said  act  of  1806,  except  upon  the  terms  It 
provides.  It  Is  apparent  that  payment  of 
taxes  and  Interest  from  1885  to  1895.  at  6 
per  cent.,  would  be  less  than  the  aum  de- 
fendant would  have  been  obliged  to  pay  un- 
der the  laws  as  they  existed  at  the  time  of 
the  sales,  In  order  to  redeem  the  property.  A 
law  authorizing  a  suit  of  foreclosure  for  such 
taxes,  and  Interest  thereon,  would,  when  such 
suit  Is  brought,  reinvest  him  vrlth  a  right  to 
redeem  by  paying  the  taxes  and  Interest— a 
less  sum  than  he  was  previously  required  to 
pay  for  that  purpose.  Under  such  circum- 
stances, the  provision  of  that  act  for  the 
taxes  and  Interest  would  be.  In  effect  giving 
him  the  right  to  redeem,  or  to  regain  his  prop- 
erty, for  a  less  sum  than  the  laws  existing  at 
the  time  of  the  sale  demanded  for  redemp- 
tion. There  la  nothing  to  prevent  the  owner 
to  such  a  case  from  not  Insisting  on  the  right 
to  redeem  given  him  by  the  statute.  But  If 
he  defends,  and  seeks  to  avaU  himself  of  the 
beneflte  Qieieof,  he.  It  seems,  stuiqld  be  l^d 
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to  do  as  on  the  ternu  It  proTidM,  whoi  the 
limit  of  neomj  It  fixes  is  less  tban  the  titty 
WBM  orlfflnoUr  entitled  to.  But.  as  we  have 
foBDd  some  of  ttie  taxes  for  wUcb  the  tax 
sales  In  this  case  were  made  were  Illegal,  this 
rendered  the  sales  Toid.  Bladcw.  Tax  Titles 
{Uh  Bd^  p.  180.  Tbe  case  stands  as  if  thme 
had  bera  no  sales,  and  therefore  the  title  of 
defendant  waa  nerer  reduced  to  a  mere  right 
of  redemptlsD.  He  owed  only  such  taxes  as 
wrae  l^aUr  levied  according  to  the  laws 
then  in  fimw,  and  there  Is  no  statute,  nor  any 
reason,  for  toeceatfng  this  amount  by  adding 
interest  prior  to  the  year  1886,  when  the  act 
aothorlzlng  latereat  was  passed.  As  the  taxes 
for  that  year  wore  not  then  due,  we  think 
that  they  hue  lotaeeat. 

Tbe  &ial  aaslgnmePt  of.  ecror,  No.  86,  aa 
PBesttited,  docs  not  sfspeax  to  he  of  any  fbrce. 
The  Judgment  will  be  raf armed  so  as  to  ex* 
•dade  raomcy  of  all  taxeS'leried  In  rtference 
te  public  schools,  and  school  bends,  and  sew- 
er bonds,  and  interest  on  taxes  ^der  to  those 
«f  1806,  and  odtberwlae  afflrmM, 

Ob  Motions' tor  Behaarlng, 

(itai.  B,  ism 

Mottons  hare  been  filed  for  rehearing  by 
both  parties.  la  nttxeoea  to  Qie  taxes  ler- 
ied  ffo-  schools  and  aehool  bends,  we  see  no 
reawn  for  ohanglag  tbe  opinlra.  We  have 
not  held  that  the  act  of  VSiQ  repealed  article 
3781  of  the  Beriaed  Statutes  of  1879*  but  that 
said  act  did  change  the  mode  and  niai'*'y 
of  obtaining  control  of  schools  by  cities  and 
towns,  and  so  far  superseded  article  S781. 
This  article- may  be  la  foeee  for  other  hoe^ 
poses. 

It  Is  contended  that  Ote  legislature,  by  the 
charter  granted  the  city  of  Bl  Paso  hi  1880, 
and  tbe  amendment  thereto  in  1893,  created 
the  city  an  independent  achoel  district.  By 
the  charter  of  lfiB0  <Sp.  Laws  18S9,  p.  BO)  it 
Is  prOTided  that  "tbe  <dty  shall  have  power  by 
ordinance  annually  to  levy  and  collect  taxes 
«n  the  assessed  value  of  all  prcqiterty,  real  and 
personal,  *  *  *  to  the  amount  and*for 
tbe  purposes  spedfled  hereinafter,  as  follows, 
te  wit.  First,  taxu  not  exceeding  one  per 
cent,  of  tlie  aasessed  value  of  such  property 
for  the  purpose  of  defraying  the  current  ma- 
nicipal  expenses  and  to  pay  debts  heretofore 
contracted.  Secondly,  toua  not  exceeding 
Mie-half  of  one  per  cent.  •  •  •  Thirdly, 
taxes  not  exoeedlng  one-half  ol  one  per  cent, 
of  Um  aasessed  valna  of  suidi  pnperty  to 
Fwal'ftw^ii  the  public  free  schools."  The  above 
provlsioa  was  amended.  In  1883  fgp.  Laws 
1893,  p.  43),  as  follows:  "The  city  shall  have 
power  by  ordinance  annually  to  levy  and  col- 
lect taxes  to  the  amount  of  two  per  cent  on 
the  assessed  value  of  all  property  •  •  • 
for  the  purpose  of  defraying  Its  current  mu- 
nicipal e:^enBe8.  to  pay  debts  heretofore  oon- 
tiacted,  to  pay  Interest  on  and  create  alnk- 
Ing  funds  for  ita  bonded  debt,  to  construcE  or 
acquire  water  works,  gaa  works,  canals  and 


public  bunding^  ts  ImpruTe  its  streets  and 
make  other  permanent  and  pobUo  improve- 
ments and  for  the  support  of  Its  pubUe  free 
schools."  If  these  provlrions  were  brtd  aa 
confeiTtng  iwon  the  dty  tbe  oentrol  ot  pnb- 
llG  schools  within  its  limits,  from  1880.  tbey 
would  not  render  valid  the  taacea  levied  for 
public  acbooL  purposes  in  the  year  1887.  We 
are  of  i^lnloa  that  tbe  legUdatnze  did  wot  in- 
tend by  said  anactments  to  directly  vest  la 
the  ei^  such  control,  indepodent^  oC  the 
gentfal  law  on  the  subject,  nor  did  it  bavc 
in  Tlew  the  validation  of  tlM  proceedings  im- 
der  whkh  it  was  then  exareisti«  control  of 
its  public  Bcbools.  Sueh  an  intoitioik  would 
have  been  expressed,  and  not  left  to  Implica- 
tion or  conrtructlon.  The  dty  was  at  the 
tbne.  exwdalng  the  uontrol  of  its  sdhoola. 
which  the  legislature  no  doubt  assumed  had 
been  rightfully  obtained,  and  it  waa  i«>oa- 
bly  vBtto.  this  pteeuiaptloB  that  a  levy  far 
school  purposes  was  mentioned.  We  do  ant 
think  the  leghOatDre,  in  the  absence  of  man 
apt  laagnage.  Intended  to  make  an  exccptkm 
of  the  dty  of  Bl  Baao,  and  Sorm  It  Into  an  Ib- 
dependant  sduol  district  nolens  voiens,  nor  to 
vaUdate  an  aasomptlon  of  tibe  control  of 
Bohools  coatxary  to  law.  and  obtained  wltb- 
oat  i^erence  to  the  will  of  the  dtixau^  ta 
which  it  had  by  a  general  law,  and  by  a 
long-continued  policy,  left  the  qneatloa. 

la  referenoe  to  the  taxea  to  provide  tor  ttie 
interest  and  ■inUi^  fund  of  bonds  iaaned  te 
construct  sewers,  appdlee  has  oaUed  to  oar 
attention  the  fact  that  our  decision  of  this 
matter  waa  on  a  question  not  ralaed  hera. 
The  eleventh  aaalgnment  la  broad  enough  to 
presat  the  question  we  discussed,  but  the 
only  proposlUon  made  under  tbia  wtrignrawit 
complains  of  the  tax  on  the  ground  that  t**^ 
sinlLing  fund  provided  at  the  time  of  the  l»> 
snance  of  the  sewer  bonds  waa  Illegal  and 
void,  because  in  excess  of  the  amount  allowed 
by  the  duuter.  The  point  Is  not  made  that 
the  levy  for  the  taxes  In  question  waa  vcdd 
because  It  exceeded  the  charter  limit  The 
question  presented  by  the  proposition  is  that 
the  original  provision  for  the  sinking  fund  be- 
ing for  5  per  cent  of  the  prlndpal.  instead  of 
2  per  cent.,  rendered  the  bonds  void,  and.  b& 
cause  the.  bonds  were  for  tbia  reason  void, 
the  levy  of  the  tax  in  question  waa  void.  Ap- 
pelant is  confined  to  his  proposition,  and  we 
therefore  recognise  that  we  should  not  have 
dlqiowd  of  this  tax  upon  the  reaacms  stated 
la  the  opinion.  The  bonds  would  not  be  in- 
valid by  reason  of  an  excessive  providoa  for 
a  sinking  UaA.  We  may  state  here  that  in 
discussing  this  particular  tax  In  our  former 
opinion  our  attention  waa  not  directed  to  the 
dty's  charter  of  1889  (which  repealed  the 
charter  of  1873).  nor  to  the  amoided  durtei 
of  1893. 

None  of  the  other  objections  to  this  tax  Is 
wdl  founded.  It  waa  not  essential,  under  the 
proviskins  of  the  charter  of  1873  (section  22), 
that  the  proposition  to  issue  bonds,  sobmit- 
ted  te  a  vote,  should  spedO^^the  purpose  tor 
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which  the  bonds  were  to  be  lanwd;  and  wlMe 
the  said  charter  of  1873,  then  hi  force,  pr»- 
*  vlded  that  the  qaestlon  ahoold  be  snbrnltted 
to  tbe  roistered  Toters,  yet  Uie  co&stltntlon 
of  tS76  bad  Interposed  and  committed  the 
TOte  ffD  soeh  qnesttons  to  taxpayers.  We 
conclude,  therefore,  that  app^etfs  motion 
for  rehearing  oo  this  subject  sboold  be  grant- 
ed, and  tbe  tax  in  reference  to  sewers  held 
TUlld,  In  accordance  with  the  judgment  of 
the  district  court.  Upon  all  tbe  otber  quea- 
tlons  Involved  we  adhere  to  what  Is  said  In 
the  opinion  reniered. 


PIONEER  SAVINGS  ft  LOAN  00.  t.  KVKR- 
HEART  ft  al. 
^Coart  of  CStU  Appeals  <tf  Texaa  Jan.  28, 
18g&) 

BUIIAtXO  AsSOCTATIOIfS— PlTHBim  0!«  BTOCK— 
LlKM  ON  HOMeSrrSAD— iHPROTUBItTS. 

1.  In  the  absence  of  an  agfeemeat  to  the  ef- 
teet  tbat  a  stockholder  in  a  building  and  loan 
associatloa  may  bare  his  payments  on  stock  ap- 

elied  to  the  extinsuishment  of  his  loan  debt,  he 
as  no  legal  right  to  demand  thatsncfa  payments 
shall  be  so  applied. 

2.  A  lien  upon  a  homestend  to  secure  money 
advanced  to  enable  the  owner  of  the  homestead 
to  par  for  Inbor  and  material  used  in  tbe  erec- 
tion of  a  dwelling  house  thereon  is  within  the 
exceptions  of  Const,  art.  16,  i  50.  providing  that 
no  lien  on  the  homestead  ehall  be  Taliil,  except 
for  the  price  therefor  or  improvements  thereon. 

S.  It  is  not  neeesanry  to  toe  validity  of  a  lien 
for  money  fnmisbed  to  be  used  in  improving  a 
bontestead  that  the  money  eball  have  been  di- 
rectly expended  in  the  improvemeat.  Payment 
by  the  borrower  for  work  or  materiBls  out  of 
other  fuods.  and  reimbursing  such  funds  out  of 
the  loan  money,  is  a  sufficient  application. 

Appeal  from  district  conrt,  Dallas  coun- 
ty; Edward  Gray.  Judge. 

Action  by  the  Pioneer  Savings  ft  Loan 
Company  against  J.  H.  Everheart  and  otbem 
on  a  promissory  note,  and  for  foredosure  at 
a  lien.  Judgmeirt  for  plaintiff  on  tbe  note, 
and  against  It  on  tbe  Hen.  Plataitlfl  appeals. 
Beversed. 

Tbla  avft  ww  filed  September  28,  1805,  by 
ttie  appellant,  Pioneer  SaTlngs  ft  Loan  Com- 
pany, against  the  app^ees  Joseph  H.  Brer- 
heart  and  his  wife,  Annie  B.  Brerheart,  In 
tbe  district  court  of  Dallsa  county,  and  tor 
came  of  action  sought  to  recover  on  a  prom- 
issory note  of  date  August  1, 1800,  for  92.300, 
due  76  months  after  date,  and  payable  to  the 
National  Building,  Loan  ft  Protective  ITnloD. 
a  private  corporation  In  the  state  of  Minne- 
sota, with  a  permit  to  do  business  In  Texas, 
and  of  which  appellant  Is  the  legal  successor 
and  same  corporation  under  a  change  of 
name.  7he  note  provides  for  6  per  cent,  each 
of  interest  and  premium  pw  annum,  payable 
Ml  or  before  the  last  Saturday  of  each  month, 
and  a  failure  to  pay  either  when  due  au- 
thorized the  payee  at  its  election  to  declare 
the  principal.  Interest,  and  premium  at  once 
due;  that  December  1,  18B2,  there  was  de- 
fault In  such  payments,  and  appellant  after* 
wards  declared  the  note  due;  the  note  txa- 


tber  provided.  If  coUeeted  by  attorney  or  suit 
ta  court,  for  10  per  cent  for  attorney's  fees; 
and  there  was  an  allegatfoD  that  the  note 
had  be!«i  placed  with  attorneys,  and  tbtn 
suit  brought  App^ant  also  set  up  It  held 
a  lien  of  even  date  with  said  note,  given  by 
trust  deed  to  secure  said  note,  on  lot  2,  Mock 
133.  of  the  Dallas  Ijand  &  Loau  Company's 
addition  No.  1  to  Oak  rilfT,  In  Dallas  county. 
Tex.;  and  that  said  lien  was  created  and 
actmowle^ed  as  required  by  law  for  Im- 
proving said  lot  of  land  as  tbe  homestead  of 
the  appellees;  and  that,  after  said  contract 
was  so  entered  Into,  the  money  advanced  on 
and  represented  In  said  note  and  trust  deed 
was  used  to  pay  for  the  labor  and  matertat 
to  construct  a  residence  on  said  lot  for  the 
appellees;  and  that  M.  Hlchel,  as  contrac- 
tor, entered  Into  a  written  contract  with 
appellant  to  famish  the  labor  and  material, 
and  constmct  said  residence,  wherein  tt  was 
provided  appellees  were  first  to  advance  and 
iny  htm  $800  on  said  contract  before  appel- 
lant paid  out  any  part  of  said  f2,300;  and 
ttiat  said  M.  Michel.  In  accordance  with  said 
contracts,  dU  f  nnri^  the  labor  and  material, 
and  erect  and  eoDstmet  said  hotise,  and  was 
paid  therefor  by  appellant  otrt  of  tbe  money 
represented  by  said  note  and  trust  deed. 
Wherefore  appelant  prayed  Judgment  for  Its 
debt;  with  foreclosure  of  Its  Hen  on  said 
premises.  March  4,  18B^  appeHees  filed  an 
amended  answer  In  Uen  of  thetr  original  an- 
swer, and  set  up  a  general  demurrer;  a 
special  exception  tiiat  appellant  shows  It  is 
a  nonresident  corporation,  and  It  Is  nowhere 
'averred  It  has  a  permit  to  do  business  Id 
Texan;  a  special  exception  that  the  M.  Michel 
contract  was  not  signed  and  acknowledged 
by  appellees,  and  tt  does  not  iippear  upon 
which  of  the  two  contracts  qipellant  seeks 
to  recover,  and  the  allegations  of  appellant 
are  equivocal,  Inconsistent,  and  contradic- 
tory; a  general  denial;  and  a  special  answer 
that  the  contract  sued  upon  la  ccdorable,  and 
used  as  an  attempt  to  eonoSal  and  cover  the 
real  transaction,  which  was  a  usurious  eim- 
tract  for  the  borrowing  and  loan  of  money, 
tliat  appellant  was  not  to  famish  any  labor 
or  material  for  or  to  erect  appellees*  house, 
and  did  not  do  ai^  of  these  things,  and  that 
said  note  and  Hen  contract  only  evidenced  a 
loan  of  money.  Appellees  further  set  rr^ 
they  held  SB  rtiares  of  stock  In  appellant 
company,  on  which  they  had  paid  85  cents  a 
share  per  month  from  July,  1800,  to  Decem- 
ber 1,  1882,  and  that  said  stock  stood  as  col- 
lateral for  said  loan  of  money;  that  when 
the  loan  was  made  appellant  deducted  at- 
torney's fees,  valuation  fees,  abstract  of  title 
charges,  and  other  expenses,  amounting  to 
ySDJiO,  leaving  the  snm  of  |2,210.60  paid  over 
to  appeHees ;  that  these  Items,  and  the  stock 
dnes.  Interest,  and  premiums  paid  made  said 
contract  nsnrious;  and  that  all  such  pay- 
ments amounted  to  91,418.SB,  for  which  they 
asked  credit  Appellees  further  plead  that, 
as  the  contract  provided  tbat  In  order  to  pre- 
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pay  their  loan  app^ees  mast  pay  three 
months'  Installment  of  Interest  and  premium 
on  the  loan  In  advance,  as  well  as  for  the 
month  for  which  settlement  was  made,  the 
contract  was  usurious.  Appellees  further 
set  up  said  lot  of  land  on  which  foreclosure 
Is  asked  is  their  homestead,  and  was  when 
the  contract  herein  was  entered  Into,  and 
that  the  Hen  of  appellant  Is  fictitious  and 
pretended,  and  Is  Inhibited  by  the  constltu- 
tioD  of  Texas  from  being  fixed  on  the  home- 
stead, and  that  It  was  formulated  In  an  at- 
tempted evasion  of  the  homestead  laws  of 
.Texas  to  secure  a  debt  created  by  a  loan  of 
money  made  by  appellant  to  appellees;  that 
appellees  did  erect  such  a  house,  and  used 
flome  of  the  money  furnished  by  appellant; 
and  that  said  house  cost  $3,000,  and  was 
built  by  day  labor,  hired  by  appellees  and 
paid  for  by  them.  Annie  E.  Gverheart  set 
up  she  was  a  married  woman,  and  pleaded 
her  coverture  to  defeat  a  recovery  against 
her.  November  23,  189G,  appellant  filed  its 
first  supplemental  petition  In  reply  to  said 
answer,  and  set  up  general  and  special  ex- 
ceptions, genera]  denial,  and  the  statute  of 
limitations  of  two  and  four  years  against  the 
recovery  of  payments  on  stock  as  a  credit  on 
said  note,  and  the  usury  statute  of  limita- 
tion of  two  years  against  the  recovery  of 
usury,  and,  further,  that  appellees  having  on 
December  1,  1892,  defaulted  In  the  payment 
of  their  stock  dues,  appellant  exercised  the 
option  allowed  It  by  the  contract,  and  de- 
clared said  payments  on  stock  forfeited,  and 
that  the  proceeds  had  been  appropriated  by 
appellant  as  provided  In  said  contract.  The* 
cause  was  tried  before  a  Jury,  and  upon  the 
charge  of  the  court  and  verdict  of  the  Jury 
there  was  judgment  for  appellant  against 
J.  H.  Everheart  for  (2,462.90,  and  against 
appellant  on  Its  claim  of  lien.  From  the 
Judgment  rendered  the  plaintiff  has  ap- 
pealed. 

Morris  ft  Crow,  for  appellant.  Wm. 
ThompMD  and  W.  H.  Edwards,  for  appel- 
lees. 

FINLEY,  C.  J.  (after  stating  the  facts). 
The  charge  of  the  court  directed  the  jury  to 
return  a  verdict  for  plaintiff  against  defend- 
ant J.  H.  Everheart  for  the  sum  of  $2,4G0, 
being  the  amount  due  upon  the  note,  prin- 
cipal. Interest  and  attorney's  fees,  after  al< 
lowing  credits  for  the  amounts  paid  by  de- 
fendants as  Installments  upou  the  35  shares 
of  stock  in  the  loan  company,  and  0  per 
cent  interest  thereon  from  the  time  defend- 
ants ceased  to  make  such  payments.  It  Is 
urged  by  appellant  that  appellee  was  not 
entitled  to  have  his  stock  payments  allowed 
as  credits  upon  the  loan  note,  and  that  the 
charge  of  the  court  In  this  particular  is  er- 
roneous. At  or  about  the  time  the  arrange- 
ment was  made  for  the  money  for  which 
the  note  sued  upon  was  executed,  J.  H. 
Everheart  became  a  member  of  the  loan  as- 
sociation, toklns  85  shares  of  stock  tberelo. 


the  par  value  of  which  was  flOO  per  share. 

The  certificate  of  stock  issued  to  him  shows 
that  it  was  issued  in  consideration  of  the 
payment  of  an  admission  fee,  and  bis  per- 
formance of  all  agreements  and  full  com- 
pliance with  the  terms  and  conditions  and 
by-laws  printed  on  the  front  and  back  of 
the  certificate,  which  were  expressly  noade  a 
part  of  the  contract  The  loan  company 
bound  Itself  in  the  contract  to  pay  Everheart 
$100  per  share  upon  the  stock  at  the  end  of 
the  sixth  year  from  the  date  of  Its  Issuance; 
payable  In  the  manner  and  upon  the  terms 
and  conditions  and  by-laws  thereto  attach- 
ed, to  which  Everheart  assented.  The  by- 
laws are  not  found  in  the  record,  nor  is  the 
certificate  of  stock,  with  Indorsements,  bod- 
ily Incorporated  In  the  record.  The  material 
conditions  are  said  to  be  set  forth  in  the 
statement  of  facts,  and  they  are  as  follows: 
"(1)  Everheart  agreed  to  pay  60  cents  a 
month  on  each  share  as  a  monthly  Install- 
ment; 25  cents  a  share  for  each,  a  quarterly 
and  withdrawal  installment,— all  payable 
the  last  Saturday  of  the  month  in  which 
they  fell  dne.  (2)  A  failure  to  make  any 
of  such  stock  payments  when  due  subjected 
Everheart  to  a  fine  of  10  cents  a  share  for 
the  first  month,  20  cents  for  the  second,  aitd 
80  cents  for  the  third;  a  failure  to  pay  In- 
terest and  premium  when  due  subjected 
Everheart  to  a  fine  of  10  cents  per  $100  of 
his  debt  for  the  first  month,  20  cents  for 
the  second,  and  30  cents  for  the  third;  and 
If  all  such  payments  and  fines  were  not 
paid  within  30  days  from  the  first  delin- 
quency, the  certificate  of  stock  was  whi^ly 
to  lapse,  and  the  contract  cease  and  become 
null  and  void  as  to  any  promise  or  otdiga- 
tion  of  appellant,  and  all  payments  made  on 
the  stock  were  then  to  become  the  absolute 
property  of  appellant,  and  It  was  not  to  be 
liable  for  any  sum  under  the  certificate,— 
this  provision  subject  to  the  right  of  with- 
drawal provided  for  In  the  following  sec- 
tion: 'When  the  holder  of  this  certificate 
has  kept  it  in  force  one  year,  by  making  bis 
payments  as  required  and  provided  for,  be 
may,  at  his  election,  withdraw  the  same. 
This  Is  effected  by  his  giving  appellant  60 
days'  notice  of  his  intention  to  withdraw 
same,  and  If  the  shares  have  been  In  force 
one  year,  and  not  to  exceed  three  years,  ap- 
pellant shall  Issue  to  the  withdrawing  stock- 
holder a  certificate  calling  for  the  amount 
he  has  paid  as  monthly  and  withdrawal  In- 
Btallments,  to  fall  due  at  the  time  his  stock 
would  have  matured,  If  kept  In  force,  and  to 
draw  Interest  at  6  per  cent  per  annum,  pay- 
able semiannually.'  Each  member  of  appel- 
lant may  secure  a  loan  of  $75  per  share  by 
making  application  on  his  blanks,  but  all 
shares  must  be  In  force  three  months,  or 
have  three  months  prepaid,  before  a  loan 
can  be  obtained.  The  application  for  a 
loan,  made  on  appellant's  bUnks.  Is  part 
and  pared  of  the  contract  with  i^n>eUaat. 
No  loan  can. be  made  axe^t  to  m  oiember. 
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and  be  mux  idedge  hlB  stock  as  collateral  to 
secure  his  debt,  and  fnrtlier  secure  with  a 
lien  on  real  estate.  Negotiations  and  con- 
tracts concerning  loans  can  only  be  made 
with  the  borne  office,  and  no  agent  can  bind 
ai^^Uant  In  any  matter  or  manner  what- 
ever concemtng  loans.  Monthly  install- 
ments belong  to  the  loan  fund,  to  be  loaned 
to  members  The  withdrawal  installments 
go  flnt  to  pay  certifleatw  of  stock  with- 
drawn, and  any  balance  to  the  loan  fund. 
The  quarterly  Instalftuents  go  first  to  pay 
the  expense  of  appellant,  and  any  snrplns  to 
the  loan  fund." 

It  will  be  obserred  that  these  conditions 
give  to  the  loan  company  the  right  to  forfeit 
the  stock,  and  the  Installments  paid  thereon, 
in  case  of  default  In  the  agreed  payments, 
subject  to  the  withdrawal  proTlslon.  By 
the  latter  provision,  a  stockholder  who  has 
kept  ap  his  payments  for  a  year  is  given  the 
privilege  of  withdrawing,  and  tbe  company 
is  required  to  Issue  him  a  certificate  for  the 
amount  he  has  paid  in  as  monthly  and  with- 
drawal InstallmentB,  such  certificate  to  be 
made  payable  at  tbe  time  when  bis  stock 
would  have  matured,  and  drawing  interest 
at  0  per  cent  per  annum,  payable  semlan- 
nnally.  Sixty  days*  notice  of  the  intention 
to  withdraw  and  receive  such  certificate  is 
required  to  he  given  to  the  company  by  the 
stockholder  deslrli^  to  exercise  this  privi- 
lege;* There  Is  no  other  provision  made,  so 
far  as  appears  from  the  record  before  us, 
for  the  certificate  ht^der  to  get  back  the 
money  paid  npon  the  stock,  except  by  lieep- 
Ing  up  his  payments  through  the  six  yea^ 
when  the  stock  will  mature  and  the  holder 
may  demand  a  settlement  The  stock  In 
■luestkm  was  issued  July  8,  1890,  and  Ever* 
heart  kept  up  his  payments  to  December  1, 
1802,  when  he  defaulted,  and  paid  no  more 
after  that  date.  On  June  28,  1883,  the  loan 
company  elected  to  treat  bis  stock  and  pay- 
ments as  forfeited,  and  notified  him  of  this 
fact  by  letter,  dated  August  9,  180S.  He 
made  no  effort  to  withdraw  and  receive  cer- 
tlflcate  for  payments  made  thereon.  His 
flnt  claim  for  such  payments  seems  to  have 
been  asserted  October  8, 1895,  in  fals  answer, 
nied  herein,  demanding  that  they  be  allowed 
as  credits  upon  tbe  debt  herein  sued  for. 
In  Association  v.  Lane.  81  Tex.  869, 17  S.  W. 
77,  Association  t.  Abbott,  86  Tex.  220,  20  B. 
W.  US,  Sweeney  v.  Association  (Tex.  Civ. 
App.)  26  8.  W.  290,  and  Blakeley  t.  Associa- 
tion (Tex.  Ctv.  App.)  Id.  292,  it  Is  held  that, 
in  the  absence  of  an  agreement  to  the  effect 
that  tbe  stockholder  may  have  hto  payments 
on  stock  applied  to  the  extinguishment  of 
his  loan  debit  be  has  no  legal  right  to  de- 
mand that  Bu«h  payments  shall  be  so  ap- 
plied. In  other  words,  the  stipulations  In  the 
contract  as  disclosed  by  tlw  certificate,  by- 
laws, etc,  bave  controlling  effect  upon  the 
qoestlon.  In  the  case  of  Aisodatlon  v.  Grif- 
fin. 90  TtOL  480,  89  S.  W.  656,  it  was  held 
that  the  stocklurider  was  entitled  to  bare 


such  payments  npon  stock  applied  as  cred- 
its upon  his  loan  debt  But  in  the  Griffin 
Case  there  was  an  express  provision  In  the 
contract  providing  for  such  application  In 
case  of  foreclosure  proceedings,  and  the  de- 
cision is  clearly  based  upon  this  provision. 
The  charge  of  the  court  under  the  facts  as 
presented  to  us,  Is  erroneous. 

On  tbe  Issue  as  to  the  mortgage  lien  given 
to  secure  the  note,  the  Jury  were  Instructed 
that  If  they  believed,  from  tbe  evidence, 
that  the  contract  was  made  In  good  faith, 
nnd  with  the  Intention  that  the  loan  com- 
pnny  should  construct  or  cause  to  be  con- 
structed the  dwelling  house  upon  the  home- 
stead lot  and  that  tbe  loan  company  did 
construct  or  cause  such  house  to  be  con- 
structed, then  they  should  find"  In  favor  of 
the  Hen;  but,  If  they  believed  It  was  not  In- 
tended In  good  faith  that  tbe  loan  company 
should  construct  or  cause  the  house  to  be 
constructed,  and  that  It  was  simply  a  loan 
of  money  by  the  said  company  to  Everheart 
for  the  purpose  of  enabling  the  latter  to 
build  htm  a  house  upon  his  homestead  lot, 
and  that  the  lien  contract  was  colorable 
only,  and  Intended  to  evade  the  homestead 
exemption,  they  should  find  against  tbe  Hen. 
To  express  the  proposition  embraced  In  the 
charge  In  more  simple  terms,  It  In  effect  In- 
structed the  Jury  that,  If  money  was  loaned 
Everheart  with  which  to  build  the  house, 
the  lien  attempted  to  be  given  upon  the 
house  and  lot  to  secure  It  would  be  Invalid, 
but  If  the  company  built  tbe  house  itself,  or 
caused  It  to  be  built,  that  the  lien  would 
exist.  The  correctness  of  ttw  charge  rests 
upon  the  question  whether  a  Hen  upon  the 
homestead  may  legally  be  contracted  to  se- 
cure money  advanced  for  the  purpose  of  en- 
abling the  owner  of  the  homestead  lot  to 
pay  for  labor  and  material  to  be  used  In  the 
erection  of  a  dwelling  bouse  npon  such 
homestead  lot  Is  it  necessary  to  the  valid- 
ity of  the  lien  that  the  debt  should  exist  for 
the  very  work  and  material  which  were  put 
into  the  homestead  Improvetnents,  and  to 
the  specific  parties  furnishing  snch  work  and 
material?  It  Is  well  established,  and  not 
here  questioned,  that  tbe  husband  and  wife 
may  Incumber  the  homestead  with  a  Hen  to 
secure  payment  for  labor  and  material  put 
Into  improvements  upon  the  homestead. 
LIppencott  York,  86  T«x.  276,  24  S.  W. 
275.  Can  a  ttilrd  pnrty  advance  the  money 
to  pay  for  snch  labor  and  material,  and 
have  a  lien  directly  In  bis  favor  to  secure 
such  adrancementv 

The  constitution  exempts  the  homestead 
from  fOTced  sale,  '^except  for  tbe  purchase 
money  thereof,  or  a  part  of  snch  purchase 
money,  the  taxes  due  thereon,  or  for  work 
and  material  need  In  constructing  Improre- 
ments  thereon,"  and  provides  that  "no  mort< 
gage,  trust  deed  or  other  Hen  on  the  home- 
stead shall  ever  be  vaUd,  ncept  for  tbe  pur- 
chase money  therefor  or  Improvements 
thereon,  as  herein  provided,  whether  such 
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mortgage  or  tnwt  daftd  or  other  lien  shaU 
have  been  created  by  the  husband  alone  gir 
together  with  bis  wife."  Const,  art  16,  S 
6f>.  It  ]•  held  that  the  Um  must  be  giren 
before  the  improTemante  are  pnt  upon  the 
homestead,  in  order  to  be  valid.  UgaoBkl 
V.  Crocker,  86  Tex.  328,  24  S.  W.  278,  78a 
The  manifest  Intention  of  the  maken  of  the 
constitution  was  to  authorize  the  voluntary 
IncumlH^nce  o£  the  booMstead  for  the  pur- 
pose of  erecting  or  Improving  houses  there- 
on. A  homestead  lot  would  be  of  little  value 
ns  a  homestead,  and  would,  in  fact,  utterly 
fall  to  serve  that  purpose,  without  appro- 
priate buildings  upon  it.  Hence,  to  equip  it 
with  proper  buildings,  and  render  it  capable 
of  serving  the  ends  contemplated  by  law, 
the  owner  Is  permitted,  under  certain  re- 
strictions aa  to  the  wife  Joining  in  the  con- 
tract, to  create  a  lien  upon  the  property  for 
such  improvements.  A  lien  given  Cor  the 
value  of  Improvements  which  have  already 
been  placed  upon  the  homestead  would  not 
come  within  the  letter  or  spirit  of  the  con- 
stitution. It  would  be  merely  Incumbering 
the  bomestcad,  already  equipped  for  use  as 
Buch,  to  secure  an  existing  Indebtedness 
created  in  the  Improvement  of  the  home- 
stead. In  the  flrst  Instance,  the  owner  1* 
pwmltted  to  do  the  act  for  the  purpose  of 
putting  the  property  in  condition  to  be  used 
as  the  homestead;  In  the  second,  he  attenu>ts 
merely  to  incumber  the  homestead  already 
prepared  for  use  to  secure  a  debt  previously 
locuired  in  Improving  the  property.  It  la 
not  the  character  of  the  debt  which- author- 
izes the  creation  of  the  lien,  but  It  Is  the  ob- 
ject to  be  accomplished  in  the  giving  of  the 
lien  which  must  serve  as  the  test  of  the  va- 
lidity of  the  Hen.  As  the  owner  may  create 
the  lien  to  secure  payment  for  labor  and  ma- 
terial to  go  Into  Improvements  upon  the 
homestead,  may  he  not  five  a  Uen  upon  the 
homestead  to  secure  money  advanced  to  him 
by  another  to  pay  for  such  labor  and  mate- 
rial to  be  put  Into  such  Improvements?  It 
la  to  the  interest  of  the  owner  to  get  the  best 
material  at  the  least  price,  and  the  most 
skilled  labor  upon  the  best  terms,  and  It  may 
be  li^hly  to  his  beneflt  to  act  for  himself 
In  these  matters.  It  may  be  that  laborers 
and  material  men  are  unwilling  to  extend  bim 
credit,  and  that  he  cannot  get  the  Impi-ove- 
ments  made  without  paying  cash  for  labor 
and  material.  Must  he,  then,  be  deprived  of 
the  prlTilege  of  Biaklng  such  Improvements, 
because  the  law  will  not  permit  him  to  give 
a  Hen  upon  the  homestead  to  secure  money 
loaned  to  him  to  be  used  tor  these  objects? 
It  may  be  said  that  he  could  contract  liens 
in  favor  of  the  laborers  and  material  men, 
and  have  them  assign  socb  Uens  to  the  per- 
sons furnishing  the  money,  to  secure  Its  re- 
payment to  him.  This  .would  unquestionably 
be  legal,  and  the  assignee  could  enforce  such 
Hens  upon  the  homestead.  Why  should  the 
law  give  sanction  to  this  indirect  method,  and 
condemui  a  direct  coBtiact  lien  Id  forw  at  the 


I  persm  Camiahing  tbfc  aUDcy  I*  par  for  thm 

labor  and  material?  Im  ewdi  cue.  tte  object 
Is  to  obtain  InvCDveimnta  upon  tlw  kon^ 
stead,  and  this  must  be  aocampllsbed  by  giv- 
ing a  Uen  upon  tlte  property.  There  Is  no 
particular  form  in  which  the  U«n  is  teqvbed 
by  the  constitution  and  laws  of  tbe  state  R> 
be  given.  It  Is  the  object  te  be  acanB]^lsh- 
ed  to  whidi  the  law  Is  directed;  and  w«  tfatnk 
It  would  be  coKtrary  to  the  spirit  of  tlw  tun- 
■  stttutlon,  and  wholly  unnecessary  to  the  tf- 
fectlvanesB  of  its  wise  aAd  benign  pnrrMoBit 
protecting  tbe  homestsad  fnun  forced  aate 
and  voluntary  Incumbrances,  to  held  tiut  a 
lien  oould  not  be  dhroctly  eoMrted  upeo  tke 
bMueatead  for  the  pnipooe  of  secnrlng  mamej 
advanced  to  the  owner  to  be  nsed  to  par  for 
iabw  and  matwlal  to  go  into  ImproTeaeents 
thereon.-  When  money  i*  obtained  ttaU 
purpose,  and  applied  to  the  secunment  of 
the  object,  we  can  see  no  prlndide  ov  rcaaoa 
which  would  lnvaUdata  tte  Uen  gtm  to  ae- 
cnie  tbe  money. 

In  the  case  under  oonslderatlon.  tb«  vattu- 
tradlcted  evidence  shows  theae  facts:  a) 
The  defendants  Everheart  and  his  wife  ex- 
ecuted their  note  to  tbe  plaUitifl  loan  company 
for  $2,300,  provldiDc  for  interest  and  attor- 
ney's fees.  {1Q  At  the  time  of  tbe  eccecvtloii 
of  thla  note  the  parties  above  named  cateied 
Into  a  writteii  contract,  by  the  tensa  of 
which  the  loan  oonvany  bound  Itself  to  eraet 
a  buildlng-^weUlng  house — upon  the  home- 
stead lot  of  defendants,  and  defendants 
agreed  to  pay  therefor  the  sum  of  (2.300l 
This  contract  reelted  tbat  defendonta  had  «k- 
ecuted  their  note  for  this  sum,  and  a  lien  waa 
glv^  upon  the  lot  and  bouse  to  be  erected 
thereon  to  secure  its  payment.  The  note  re- 
ferred to  In  Uiis  contract  l»  the  note  soed  on. 
add  the  Uen  sought  to  be  foreclosed  la  aU^ed 
to  be  created  by  litis  contract  <3)  The  ob- 
ject of  die  defendants  was  to  obtain  from 
the  loan  con^Miiy  money  with  which  to  pay 
;  for  labor  atkd  material'  necessary  to  tbe  eree- 
I  tlonof  a  dwelling  bouse  opon  their  hameBtead 
I  lot  It  was  the  purpose  of  the  loan  company 
I  to  fnmMi  the  money  necessary  to  tbts  object 
I  and  It  was  fuUy  underatood  by  aU  parties 
that  a  Uen  should  be  and  was  given  upon  the 
p  property  as  security  to  tbe  loan  company. 
(4>  About  $2,100  was  paid  to  the  defendtoi 
J.  H.  Everheart,  or  upon  his  order.  In  good 
faith,  upon  the  contract  and  the  greater  poi^ 
;  tion  of  It  If  not  all.  was  by  him  paid  for 
labor  and  material  used  to  erect  a  dwelling 
upon  defendants'  homestead  lot  Upon  this 
slate  of  facts  tbe  court  should  have  diarscd 
the  Jury  that  a  Uen  existed  upon  the  property 
In  favor  of  the  plaintlGF  to  the  extent  at  the 
money  furnished  by  tbe  plalntiS,  and  which 
was  by  defendants  used  In  payment  fOr  the 
laboi-  and  material  which  wm  pat  Into  tlie 
improvements.  Loan  Co.  t.  Faacball  (Tex. 
Civ.  App.)  34  8.  W.  lOOL 

The  defendant  testified  that  sometlmeo,  dur- 
li%  the  erection  of  the  bolldlng,  be  would  pay 
bUla  for  work  and  matoAal  oat  of  tunda 
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from  bit  iNutaesat  and  would  tben  go  and 
irxw  nnm^  troa  the  agent  of  tbe  company 
ont  of  his  toaa  fund  to  relmhnrse  tilinaelf» 
and  that  tbe  oonpany  did  not  known  that  he 
erar  uaed  tW  money  In  this  way.  "Hie  moD- 
07  was  paid  oror  to  defendant,  or  on  Itit  or^ 
der,  In  sums  as  needed  dnrlns  the  erection 
of  the  bnlldlnff,  and  from  time  to  time  the 
E»roirren  of  the  bnlldlnr  waa  nported  to  the 
agent,  and  be  had  Inspections  occasionally 
made  to  see  that  tbe  bnilding  was  b^g  erect- 
ed, as  contemplated  by  tba  partlea.  We  do 
not  regard  It  ea  neeeesary  t»  the  validity  of 
the  Hen  that  every  dollar  of  the  ideotlcal 
money  fumlslied  by  tbe  lean  company  should 
have  been  directly  applied  to  paymenta  for 
labor  and  material.  It  is  not  an  eoaltable^ 
but  a  contract,  lien  aooght  to  be  enforced. 
If  the  money  was  need  by  the  defendant  in 
erecting  the  honse,  the  fact  that  he  paid 
seme  biUa  out  of  other  fnnda  tat  the  nke 
of  cooFenteooe,  and  then  reimbursed  such 
other  fimds  out  of  tbe  bnlldlng  money,  would 
show  an  application  of  aocb  bnlldlng  money 
to  the  object  mtended.  But.  If  any  of  the 
money  famUbed  by  the  oon4>any  was  ap- 
piled  to  otber  objects  than  the  improTementa 
of  the  tamneetead,  no  Ilea  would  exist  nptm 
the  homestead  In  faTor  of  the  loan  company 
to  aeenre  Its  payment.  The  judf;ment  of  the 
court  below  la  eeveraed,  and  tbe  cause  Eft- 
maadcd. 


HOLT  et  al.  t.  HUNT; 
(Court  of  ClTil  Appeals  of  Texas.   Feb.  19, 
1888.) 

Bjuraonox— C^iiw  bt  Thibd  Pabtibs— CMJut^ 
BUL  Attack— Trial— ETiDBXoa— 
Objbctions. 

1.  A  purchaser  at  execution  sale  having  no- 
tice of  so  unrecorded  deed  before  the  levy  was 
made  tnkes  subject  to  the  deed. 

2.  Where  the  objection  U  to  evidence  ns  a 
whole,  its  admissioa  is  not  error,  if  a  part  Is 
competent. 

3.  A  return  of  an  execution  Is  not  conclusive 
as  to  strangers. 

Appeal  from  district  court,  Up^hnr  county; 
J.  G.  RusseB.  Judge. 

Action  by  Holt  St  Bailey  against  Clara 
Hunt  Judgment  for  defendant,  and  plaln- 
tiffg  appeal.  AiOrmed. 

F.  8.  Eberhart,  for  appellants. 

BAIXGT,  J.  This  Is  an  action  of  trespass 
to  try  title  brought  by  appellants  against  ap* 
pellee 

Conclusions  of  Fact. 

The  conclusions  of  fact  foimd  by  the  trial 
court  are  supported  by  the  evidence,  and  the 
same  are  adopted  as  tbe  conclusions  of  this 
court  Said  conclusions  are  as  follows:  **(1) 
On  December  8,  liiOS,  the  firm  of  Holt  & 
Baltey  owned  a  Judf;ment  against  James  Hunt. 
On  December  8,  1883,  they  issued  an  execu- 
tion on  this  Judgment,  and  levied  it  on  tbe 
land  In  coutrovecv*  aoA  on  Um  *  *  *  day 


of  February,  IfiOl  the  said  bnd  ma  said  va* 
der  tUs  execution,  and  tbe  plaintiffs  became 
its  purdiasers  at  said  sale,  and  the  oonstsbla 

made,  executed,  and  delivered  to  them  a  deeA 
of  oonveyanoe  therefor  on  the  *  •  •  day 
at  February,  16M,  and  this  deed  was  duly 
registoed  on  May  18,  1886.  (2)  On  October 
2,  1893,  the  said  James  Hunt  was  Justly  In- 
debted to  tbe  defendant  In  the  sum  of  940; 
and  in  payment  of  that  debt  he  sold,  and  by 
deed  of  that  date  coaveyed,  to  the  defendant 
the  said  land  In  satisfaction  of  that  debt,  and. 
for  the  furtber  sum  of  985  In  cash.  The  ac> 
bnoMedgmetit  to  tbls  deed  failed  to  state  that 
tbe  grantor  waa  hnown  to  tbe  officer  taking 
the  acknowledgment.  Thu  deed  was  record- 
ed In  the  office  of  the  cleric  of  the  county 
court  of  Upshur  county.  Tex^  on  December 
9,  18SG.  (3)  Before  the  levy,  under  which 
trittlntiflh  purdissed,  was  made,  the  plaintiff 
Holt  was  informed  by  one  Joe  Bates  that  tbe 
said  James  Htmt  had  sold  the  land  bt  contro- 
versy to  the  defaidant,  Clara  Hunt,  and  at 
tbe  execution  sale  puUic  notice  was  glrw  tbfit 
Clara  Hunt  had  purebased  the  land  before 
tbe  levy  was  made.  (4)  Tbe  land  in  con- 
troveray  was  worth  about  950,  but  in  tbe 
trade  between  Clara  and  James  Hunt  tbe 
agreed  purchase  price  seems  to  have  been 
about  976,  and  Clara  Hunt  paid  t»  Jame*- 
Huot  the  difference  between  tbe  deM  she- 
held  against  blm  and  the  agreed  price  of  the 
land  in  money.  Plaintiffs  bought  the  land  at* 
execution  sale  for  99.  <5)  At  the  time  Clars 
Hunt  bought  the  said  land  from  James  Himt 
she  did  not  know  that  said  James  Hunt  waa. 
Indebted  to  i^lntlffs,  nor  did  she  know  that 
saJd  James  Hunt  wns  Indebted  to  others  thais 
those  whose  debts  she  paid  aa  a  port  ot  tbe- 
purchase  price  of  said  land.  (6)  James  Hunt 
was  tbe  common  source  of  title  to  both  plain- 
tiffs and  d^endant.  (7)  At  the  time  of  the 
execution  sale,  and  at  the  time  of  the  levy, 
plaintiffs  bad  notice  that  defendant  haA 
bought  the  land  from  James  Hunt" 

Conclusions  of  law. 

Clara  Hunt  being  a  bona  fide  purchaser  at' 
the  land  prior  to  the  levy  of  appellants'  execu- 
tion thereon,  and  appellants  having  notice  of 
said  purchase  prior  to  the  levy  of  the  execo* 
tlon,  said  levy  did  not  create  a  lien  superior 
to  Clara  Hunt's  claim,  though  her  deed  was 
not  recorded  at  the  time  of  said  levy.  Tbe 
appellants  objected  to  the  introduction  of  the 
testimony  of  tbe  wltnera  Bates,  which  testl- 
mony  was  as  follows:  "A  short  while  after 
the  Issuance  of  tbe  execution  In  favor  of  Holt 
&  Bailey  against  Janiies  Huut,  and  under 
which  tbe  land  here  In  controversy  was  sold, 
I  was  in  Pittsburg.  Camp  coimty,  Texas,  and- 
saw  Mr.  O.  T.  Holt  one  of  the  plaintiffs  ia 
tbls  case.  I  went  there  to  see  Holt  &  Bailey, 
and  to  get  them  to  release  the  levy  on  Jeff 
Dowell's  land.  The  constable  bad  levied  tbe 
execution  on  Dowell's  land.  Mr.  Holt  asked 
me  to  give  him  a  description  of  tbe  tract  ii> 
oontroveisy  which  waa  set  aside  to  James 
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Hunt  tai  ihe  dlvlskm  of  ttw  Bphtaim  Hnnt  ea- 
tate.  I  was  one  of  the  commlsstonera  that 
divided  said  estate,  and  had  a  plat  and  Add 
notes  to  all  of  the  sabdlTishnis.  I  gave  Mr. 
Holt  the  description  of  the  James  Hunt  land 
at  that  time,  and  the  levy  on  same  was  made 
after  that  time.  I  do  not  remember  the  date 
when  I  saw  Mr,  Holt  In  Pittsburg,  but  It  was 
several  days  after  December  8,  1893,  and  aft- 
er the  execution  In  favor  of  Holt  &  Bailey 
against  James  Hunt,  and  Introduced  in  evi- 
dence In  this  case,  had  been  In  the  hands  of 
T.  3.  Darby,  constable,  for  several  days  at 
that  time.  I  told  Mr.  Holt  that  James  Hunt 
bad  sold  the  land  here  in  controversy.  I  do 
not  remember  the  date  of  such  conversation 
with  Mr.  Holt,  but  I  know  it  was  some  time 
after  the  Issuance  of  the  execution  under 
which  Holt  &  Bailey  had  the  land  sold." 

It  Is  insisted  that  this  testimony  varies  and 
contradicts  the  sherHTs  return  on  the  execn- 
tion  under  which  the  land  In  controversy  was 
iwld,  and  that  the  same  was  not  admissible 
for  any  purpose.  The  evidence  was  directed 
to  the  Issue  whether  or  not  appellants  had  no- 
tice of  Clara  Hunt's  daim  to  the  land  before 
the  levy  of  the  execution.  If  that  part  of 
the  testimony  which  says  that  he  told  Holt 
about  Clara  Hunt's  claim  before  the  levy  of 
the  execution  could  be  considered  as  varying 
and  contradicting  the  return  of  the  sheriff  on 
the  execution,  tliere  are  other  parts  of  the 
testimony  that  was  legitimate  evidence,  and. 
as  the  objection  was  made  to  the  whole  and 
□ot  to  a  specific  part  thereof,  the  court  did 
not  err  In  admitting  It  Railway  Co.  v.  Gorm- 
ley  (Tex.  Sup.)  4S  S.  W.  877,  But  we  are  of 
the  opinion  that.  If  said  evidence  could  be 
construed  as  contradicting  or  varying  the 
sheriff's  return,  such  would  not  preclude  its 
admissibility.  It  Is  well  settled  that  a  return 
of  the  proper  officer  on  an  execution  Is  con- 
clusive upon  the  parties  to  that  proceeding. 
It  cannot  be  attacked  by  such  parties  In  a 
collaterlal  proceeding,  but,  to  vary  or  con- 
tradict it,  a  direct  proceeding  must  be  had  toe 
that  purpose  by  a  party  to  that  proceeding. 
Schneider  v.  Ferguson,  77  T«.  B72,  14  S,  W. 
154;  Flanlken  v.  Neal,  67  Tex.  631.  4  S.  W. 
212.  As  to  strangers  to  the  proceeding  In 
which  It  was  Issued,  however,  a  different  rule 
prevails.  Not  being  parties  to  the  Miglnal 
proceeding,  they  cannot  institute  a  direct  pro- 
ceeding to  change  the  return  of  the  officer. 
We  are  of  opinion  that  the  great  weight  of 
authority  Is  to  the  effect  that  the  return  of 
an  execution  Is  not  condn^ve  as  to  strangers. 
The  rule  on  this  subject  is  clearly  expressed 
by  Mr.  Freeman  In  his  excellent  work  on  Ex- 
ecutions (section  366),  as  follows:  "A  return 
may,  In  like  manner,  be  conclusive  against  a 
stranger  when  It  Is  offered  In  evidence  In  con- 
nection with  an  execution,  for  the  purpose 
of  showing  what  proceedings  were  taken  to 
devest  the  title  of  the  defendant.  A  return, 
as  long  ae  It  remains  in  force,  is  confessedly 
conduslve  on  the  parties  to  the  suit.  Its  con- 
dualve  effect  would  be  practically  destroyed 


If  strangers  were  permitted,  ai  mere  Tohm- 
teora,  to  dispute  that  which  tbe  puUea  to  the 
prooeedln^  were  estc^ped  ttom  denying. 
Hence  persons  who  had  no  Interest  In  a  re- 
turn when  It  was  made  cannot  hi^eadi  It  tor 
the  purpose  of  destroying  Its  effect  between 
the  parties.  But  a  return,  when  made,  may 
state  fiicts  which.  If  proved,  would  produce  a 
material  effect  upon  the  Interest  of  a  stranger 
to  the  writ  The  qnevtlon  then  arlstng  b 
this:  Can  such  return  be  received  u  evi- 
dence for  or  against  sncb  stranger?  and,  if 
so,  what  effect  must  be  given  to  It?  The  an- 
swers to  these  questions,  given  by  the  dlf- 
f»ent  authorities,  are  very  uniform,  and  are 
to  the  effect  that  a  return,  as  to  the  facts 
which  the  officer  was  required  to  state  in  It, 
Is  prima  fade,  but  not  condualve,  evidence 
for  or  against  a  stranger  to  the  suit.  The 
reason  why  the  return  of  an  officer  la  not  con- 
cln^ve  on  strangers,  where  their  rights  are 
sought  to  be  prejudiced  by  it.  Is  becanae,  in 
case  It  is  false,  they  have  no  remedy  by  action 
against  the  officer,  nor  have  they  any  right  to 
control,  amend,  or  vacate  the  return.  The  pur- 
chaser under  an  execntlon  is  not  bound  by  the 
return,  nor  dependent  on  It  for  title."  Thla 
principle,  we  think,  Is  recognized  In  this  state. 
In  the  case  of  King  v.  Bnasell,  40  Tex.  132, 
the  litigation  was  between  the  purdiaser  un- 
der execntlon  and  a  stranger  to  the  writ— a 
grantee  of  the  defendant  In  the  writ  before 
any  llm  had  attached.  Parol  testimony  was 
1>erniltted  to  show  that  the  recital  In  the  sher- 
iff's return  was  a  mistake.  In  Holmes  v. 
Buckner.  67  Tex.  107,  2  S.  W.  452,  the  pur- 
chaser of  land  under  execntlon  was  permitted 
to  vary  the  sheriff's  return.  The  court  quot- 
ed wl^  approval  the  following  from  Freem. 
Ei'ns,  I  341,  viz.:  "He  has  no  control  over 
the  officer,  and  therefore  is  not  prejudiced  by 
a  deficient  or  Incorrect  return,  nor  by  the 
entire  absrace  of  any  return  whatever."  See. 
also,  In  this  connection,  Schneldor  t.  Fe^n- 
son.  supra.    Judgment  affirmed. 


THOMAS  et  al.  v.  JDDT. 

(Conrt  of  aril  Appeals  of  T»a8.  Fdi.  20. 
1898.) 

JnoaxsaT  as  Evidincb— Waoserin.  Larr— Dam- 

AOBS, 

1.  A  Jadgment  In  an  action  between  T.  and  S., 
enjoining  S.  frOTfl  rentinif  or  attempting  to  col- 
lect rent  of  premises,  or  m  any  way  interfering 
with  the  premises  or  tenants,  is  admissible  ia 
an  action  between  T.  and  a  tenant,  involving 
the  right  to  rent.  In  which  the  tenant  relies  oa 
payment  to  S.,  though  knowing  at  the  time 
thereof  of  the  judgment, 

2.  Though  a  distress  warrant  is  wrongfully 
levied  on  one's  property,  yet,  if  the  property  is 
left  in  his  charge,  he  cannot  recover  for  injury 
to  it  through  his  negligence  ia  taking  care  of  It. 

Appeal  from  Dallas  county  court;  Kmneth 
force.  Judge. 

Action  by  Benjamin  S.  Judy  against  Mary 
B.  Thomas  and  others.  Judgment  for  plain- 
tiff. Defendant!  appeal.  Bevnaed. 
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Sea;,  Sea;  &  Seay,  for  appellauts.  John 
BooUunit  and  Lanch  BCcLanrln,  ba  appel- 
lee. 

BAINET,  J.  Thla  anlt  was  brought  by 
Benjamin  S.  Judy  against  Mary  B.  Thomas, 
and  C.  C.  Huffhlnes  and  J.  M.  Stratton,  her 
sureties,  to  recover  damages  alleged  to  hare 
been  occasioned  by  the  wrongful  suing  out 
of  a  distress  warrant  by  said  Mary  E.  Thom- 
as; also  for  depriving  him  of  a  room,  and 
converting  certain  personal  property  belong- 
ing  to  him.  Defendants  answered,  stating 
that  the  property  levied  upon  was  raised  up- 
on land  belonging  to  said  Mary  B.  Thomas, 
and  that  the  same  had  been  rented  by  said 
Judy,  and  that  she  was  entitled  to  the  rents 
thereof,  and  that  bfefore  said  distress  war- 
rant had  been  levied  Judy  had  removed  from 
the  rented  premises  certain  parts  of  the  crop 
raised  thereon.  Judgment  was  rendered  for 
Judy,  from  which  this  appeal  is  taken.  One 
of  the  issues  raised  was  that  Judy  had  rent- 
ed the  premises  from  one  Mrs.  Salmons,  who 
had  {MBsesslon  of  the  premlses<and  that  be 
was  not  the  tenant  of  Mrs.  Thomas,  and 
that  she  was  not  entitled  to  the  rents  for  the 
use  of  said  land,  and  therefore  the  distress 
warrant  was  illegally  and  unjustly  sued  out. 
Mrs.  Thomas  pleaded  that  said  land  belong- 
ed to  her  for  and  during  her  life;  was  set 
apart  for  her  ose  and  benefit  as  widow  of 
her  deceased  husband.  C.  E.  Thomas,  in  pro- 
ceedings of  the  county  court  of  Dallas  coun- 
ty, Tex.,  and  that  she  has  tieen  entitled  to 
the  rents,  profits,  and  usufructs  of  said  prem- 
ises ever  since,  and  that  flhe  was  entitled, 
therefore,  to  the  rents  and  profits  thereof; 
and  that  Salmons  and  his  wife  had  no  right 
or^  authority  to  rent  the  same  or  any  part 
thereof  to  plaintiff.  In  support  of  this  plea, 
she  offered  In  eridence  a  Judgment  of  the 
district  court  of  Dallas  county  rendered  In 
a  cause  wherein  she  was  plaintifT,  and  T.  B. 
Salmons  and  wife,  Mollle  A.  Salmons,  and 
Ellen  L.  Thomas,  were  defendants,  by  which 
the  said  defendants  were  "enjoined  from  en- 
tering upon  said  premises,  and  from  cutting 
or  carrying  off  any  timber  therefrom,  and 
from  renting,  or  attempting  to  rent,  said 
premises,  or  any  part  thereof,  or  collecting, 
or  attempting  to  collect,  any  rent  from  the 
tenants  on  said  premises,  or  from  demanding 
or  interfering  with  or  In  any  way  controlling 
said  premises  or  the  tenants  tbereon."  In 
connection  with  this,  appellants  offered  to 
prove  that  plaintiff,  Judy,  knew  of  this  judg- 
ment, and  agreed  to  abide  by  it.  and  to  pay 
the  rents  for  the  year  1803  to  Mary  E.  Thom- 
as. On  objection,  the  court  refused  to  per- 
mit the  Judgment  to  go  to  the  jury,  to  which 
mllng  an  exception  was  duly  taken  by  the 
defendants.  We  think  in  this  the  conrt  err- 
ed. It  Is  immaterial  that  the  contract  of 
lease  was  entered  into  between  the  plaintiff 
and  Mrs.  Salmons.  By  the  terms  of  the 
jadgment  of  the  district  court  sought  to  be 
Introduced  In  evidence,  Mrs.  Salmons  wu  I 


restrained  from  collecting  any  rents  from 
the  tenants  on  the  land,  or  in  any  way  Inter- 
fering with  Mrs.  Thomas'  right  to  control 
the  premises  and  collect  the  rents  therefrom. 
The  effect  of  this  Judgment  was  to  transfer 
such  interest  as  Mrs.  Salmons  may  have 
had  In  the  contract  of  lease  to  Mrs.  Thomas, 
and  plaintiff,  Judy,  thereby  became  the  ten- 
ant of  Mrs.  Thomas,  to  whom  he  was  re- 
quired to  attorn,  at  least  In  so  far  as  the 
payment  of  rents  was  concerned,  provided 
he  had  knowledge  of  the  said  Judgment  or  of 
Mrs.  Thomas'  right  to  the  land  before  pay- 
ment to  a  third  party.  2  Tayl.  LandL  &  Ten. 
S9  4S9-442,  and  notes;  McTeer  v.  Young  (de- 
cided by  this  court  Jan.  8,  1808)  44  S.  W. 
104.  The  Judgment  was  proper  evidence  to 
show  who  had  the  superior  right  to  the  land 
and  entitled  to  collect  the  rents  for  the  use 
thereof.  Whether  Mrs.  Salmons  was  aa< 
thorlzed  to  rent  the  premises  to  plaintiff  or 
not,  when  Mrs.  Thomas  regained  possession, 
and  acquiesced  in  plaintiff  holding  under  the 
terms  of  the  contract  so  made,  he  cannot 
claim  that  there  was  no  renting  of  the  land 
that  would  bind  him  to  pay  her  the  rent. 
Defendants  offered  to  show,  by  the  testi- 
mony of  the  constable  who  made  the  levy, 
that  the  property  levied  upon  was  left  by 
the  constable  in  the  hands  of  said  appellee, 
and  that,  if  any' property  was  lost  or  destroy- 
ed. It  was  the  fault  of  said  plaintiff.  We 
think  this  proof  should  have  been  admitted. 
It  is  insisted,  however,  by  appellee  that  such 
testimony  was  Id  contradiction  of  the  return 
of  the  officer  on  said  distress  warrant,  and 
that  such  contradiction  was  not  admissible 
under  the  law.  We  cannot  agree  to  this  con- 
tention. The  recital  in  the  return  of  the 
officer  was  that  he  had  levied  upon  the  prop- 
erty, but  nothing  is  said  therein  as  to  what 
disposition  he  made  thereof.  If,  in  fact,  the 
property  was  left  in  the  hands  of  the  plain- 
tiff, and  It  was  lost  or  destroyed  by  reason 
of  his  negligence,  then  it  was  permissible  to 
show  such  fact;  and  it  would  be  inequitable 
for  plaintiff  to  recover  damages  from  tbe  de- 
fendants, when  he  caused  the  same  to  ac- 
crue. It  is  held  by  our  courts  that  when 
property  Is  seized  under  legal  writ  and  sold, 
and  the  same  is  bought  in  by  the  defendant 
in  the  writ,  the  measure  of  damages,  in  an 
action  by  him  for  the  wrongful  seizure  of 
the  property,  "Is  not  its  market  value  at 
the  time  of  Its  seizure,  with  Interest,  but  he 
Is  entitled  to  recover  interest  on  the  value 
of  the  property  from  the  time  of  its  seizure 
to  the  time  of  such  sale,  the  amount  paid  by 
him  at  the  sale,  with  interest  thereon  from 
that  date,  and  whatever  amount,  if  any,  the 
property  may  have  depreciated  in  value 
while  It  was  withheld  from  him."  Field  v. 
Munster,  U  Tex.  Civ.  App.  341,  32  S.  W. 
417;  Id.,  89  Tex.  102,  33  S.  W.  852.  This 
rule  applies  to  this  case.  If  the  distress  war- 
rant was  wrongfully  levied  on  appellee's 
property,  and  the  same  was  left  in  his 
charsei  be  cannot  recover  for  anr  loas  that 
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•ccroed  bjr  nason  of  bla  negUgenA  In  tak- 
ing care  of  Mme.  Then  ate  several  other 
a88le:nmenti  of  error  presented,  bat  we  deem 
It  nnnecesBary  to  dlsousB  them,  as  tbe  points 
aboTe  discussed  axe  all  that  are  material,  In 
Tlew  of  tbe  erldence  tn  this  case.  Jndgmait 
rerersed,  and  cause  remanded. 

BOOKilOUT,  J.,  not  sltttaf. 


TBXA8  M.  R.  R.  T.  TA.ZLOR. 
(Onrt  «t  avU  Appeals  of  Texas.   Feb.  86, 

1S98.) 

MASTSa  AlID  SaaTAXT— NlOLiesNOB— AUOIIPIIOS 

or  Risk— 6c-  ps  op  Ehpi^tkent— 

IXSTRITCriONS, 

1.  An  ittstmetlon  defining  neglifcence  of  a 
■uster  as  a  failnie  to  ebaerre  tm  the  proteetloa 
•f  the  serrant  the  degice  ot  care  wUcn  the  elr> 

cuniBtanceB  demand  is  erroneoiis, 

2.  Such  error  is  not  cured  bj  subsequently 
stating  in  the  same  instruction  that  the  master 
was  not  an  Insnrer  of  the  serrant* s  safety,  and 
that  he  was  reqniied  to  exercise  onlj  reasonable 
and  ordtnaty  care,  taking  into  consideratioa 
the  nature  of  the  business,  and  correctly  debt* 
ing  reasooable  and  ordinary  care. 

8.  A  fireman  who  was  killed  by  reason  of 
defects  in  a  bridge,  who  knew  of  soch  defects, 
or  had  reasonable  opportanity  to  ascertain  them, 
and  eontinned  In  me  emidoyment,  asaomcd  the 
risk. 

4.  Where  a  fireman  in  defendant's  employ- 
ment was  killed  while  leaning  out  of  the  cab 
of  title  engine  to  deliver  a  postal  card  to  another 
emidoyft,  it  is  error,  in  an  action  for  Us  death, 
to  admit  evidence  of  a  custom  of  the  emplmts 
to  thus  deUver  mail  to  each  other.  It  not  being 
within  the  tcajfe  of  their  employment. 

Appeal  from  district  court,  Hunt  county; 
Howard  Templeton,  JudgCw 

Action  by  EUia  L.  Taylor  against  the  Tax- 
as  Midland  BaUrood  to  recover  for  tbe  death 
of  her  hnsband  resulting  from  defendant's 
negligence.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Tbts  Is  a  snlt  by  Ellaa  L.  Taylor,  plaintiff, 
against  the  Texas  Midland  BoUroad,  alleg- 
ing that  tbe  plaintiff  was  the  wife  of  John 
W.  Taylor,  and  that  on  December  2,  1895, 
tbe  said  John  W.  Taylor  was  In  the  employ- 
ment of  defendant  in  the  capacity  of  a  fire- 
man on  one  of  Its  locomotives  and  engines, 
and  that  said  Taylor  was  on  the  day  afore- 
said killed,  and  that  bis  death  was  the  re- 
sult of  the  negligence  of  the  defendant,  In 
that  the  track  and  bridge  where  said  Taylor 
was  killed  were  defective,  and  that  by  rea- 
son of  said  defects,  while  the  train  was  run- 
ning on  said  track  and  over  said  bridge,  said 
Taylor  was  struck  by  a  part  of  said  bridge 
and  killed;  and  plaintiff  claims  that  by  rea- 
son of  tbe  death  of  said  Taylor,  who  Is  al- 
leged to  have  been  a  strong,  active  man,  she 
was  damaged  in  tbe  sum  of  $40,000.  De- 
fendant excepted  to  plalntlCTs  pleadings  in 
its  first  amended  original  answer,  and  filed 
a  general  denial,  and  also  special  pleas,  al- 
leging contribntory  negligence  of  the  de- 
ceased in  placing  himself  In  such  a  position 
that  he  would  be  struck  by  said  bridge;  that 


he  was  negligently  leaning  out  of  tbe  cab  of 
tfae  engtae  upon  which  he  was  rldti^;  tlmt 
be  bad  provided  himself  with  an  extra  seat. 
which  Increased  the  danger.  It  was  also 
alleged  by  the  deCeadant  that  the  deossed 
knew  of  the  defects,  If  any,  alleged,  and  that 
the  danger.  If  any,  was  within  the  risk  of 
his  employment,  and  which  he  had  assumed, 
and  that  said  defects,  if  any,  were  not  tbe 
cause  of  his  injury.  Defendant  also  filed 
additional  exceptions  to  philntlff's  pleadings. 
A  trial  of  the  cause  resulted  In  a  verdict  and 
judgment  for  plalntUf  In  tiie  sum  of  9S.000. 
from  which  Judgment  the  rallrosd  cmipany 

'  hits  duly  appealed. 

I^.  C.  Alexander,  for  appelant.   O.  B.  Ran- 

'  dell,  for  appellee. 

FINLET,  C  J.  (after  stating  the  facts). 
Appellant  oomplalim  of  ttie  flrat  paragrapb 
of  the  chaj^e  of  the  court,  and  Its  fallore  b> 
give  a  ^wclal  charge  aaked,  defining  negll- 
genoe.  Tbe  paragmph  of  the  charge  refer- 
red to  is  as  follows:  "(1)  Negligence  la  tbe 
fallore  to  observe'  for  the  protection  of  an- 
other person  that  degree  of  care,  caution, 
and  vigilance  which  the  drcnmstances  Just- 
ly demand,  whereby  each  other  parson  suf- 
fers injury,  and  the  bTirdeo  of  proof  Is  on 
the  party  asserting  negligence  to  prove  it. 
Contributory  n^Ugenee  is  where  tbe  party 
wns  hlniself  guilty  of  negligence  that  con- 
trlbuted  to  or  caused  the  injury  eompUUned 
of.  It  ta  tbe  duty  of  a  railway  conqMUiy  tx> 
construct  and  keep  Us  roadway  in  such  con- 
dition that  an  employ^  of  smA  company  can 
perform  all  the  duties  required  of  him  with 
reasonable  safety;  but  the  company  does  not 
insure  his  safety.  And.  in  discharging  this 
duty,  tbe  company  must  exercise  reaaonal^ 
and  ordinary  care,  taking  Into  consideration 
the  nature  and  character  of  the  bualness, 
the  means  by  which  It  Is  carried  on,  and  the 
risks  of  the  business  to  those  employed.  A 
person  entering  Into  the  employmoit  of  a 
railway  company  assumes  the  ordinary  risks 
incident  to  the  employment,  and  la  bound  to- 
exerdse  reasonable  and  ordinary  care  In  the 
dlachai^  of  his  duties.  By  reasonable  and 
ordinary  care  Is  meant  such  care  aa  a  rea- 
sonably Vrudent  man  would  use  under  the 
circumstances."  The  special  charge  aaked 
defined  negligence  In  this  language:  "Neg- 
ligence is  the  lack  of  such  care  as  a  person 
of  ordinary  prudence  should  use  tmder  the 
particular  circumstances." 

The  exercise  of  ordinary  care  is  the  meas- 
ure of  the  duty  of  tbe  master  to  the  serv- 
ant. Railway  Oo.  v.  McCoy,  90  Tex.  ^6,  SS 
S.  W.  Sa  Ordinary  care  ia  that  degree  of 
care  which  on  ordinarily  prudent  person 
would  exercise  under  similar  circumstances. 
1  Bailey,  Pers.  InJ.  S  967;  Railway  Co.  v. 
Beatty,  73  Tex.  606,  11  S.  W.  85S.  The 
amount  of  diligence  to  be  exercised  must  be 
proportioned  to  the  necessities  and  exigen- 
cies of  tbe  occasion;  but  the  standard  or  de- 
gree of  care  required  of  tfae  master  towards 
the  servant  Is  tbe  same,  however  great  tbe 
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peril  to  which  the  serrant  la  exposed.  Rail- 
way Oo.  T.  Smith,  87  T8X.  855,  28  8.  W.  620. 
The  Jury  In  this  case  were  told  that  it  was 
the  duty  of  the  master  to  exercise  that  de- 
gree of  care,  caution,  and  vigilance  which 
the  circumstances  Justly  demanded.  The 
standard  of  care  anhmltted  to  the  Jury  was 
tb/titr  own  opinion  as  to  what  caution  and 
diligence  were  demanded  by  the  drcum stan- 
ces of  the  particular  case.  In  oth^  words, 
the  court  defined  negllgenoe  to  be  a  fallnre 
to  eserdse  tbe  care,  caution,  and  dlllgmce 
Justly  demanded  by  the  particular  cfrcum- 
Btanoes,  tawtead  of  strliig  the  standard  of 
ordinary  prudence  by  which  the  Jury  should: 
determine  wheUier  the  defendant  wm  guil- 
ty of  uBgllgeiaeo.  Tlris  was  error;  and  It 
H  Intentifled  by  Ite  farther  instruction  "that 
It  Is  the  duty  of  a  railway  company  to  con- 
struct and  ke^  its  roadwi^  in  amh  condi- 
tion that  the  employd  of  such  omipany  can 
perform  all  the  duties  required  of  him  with 
reasonable  safety,  but  the  company  does  not 
Insure  his  safe^."  BaUway  Go.  t.  Wella. 
SL  Tex.  6Se,  17  a  W.  511;  BaUway  Ca  t. 
Oonnley  (To:.  Sup.)  43  S.  W.  S77.  It  Is 
urged  by  appellee  that  the  charge  as  a  whole 
-was  not  misleadlnc  on  this  point,  but  we 
cannot  so  understand  the  charge.  There  Is 
DO  attempt  in  any  other  portion  of  the 
char^  to  state  the  rule  by  which  the  do* 
fondant's  liability  Is  to  be  tested. 

App^lant^B  counsel  requested  the  court  to 
charge  the  Jury  to  the  effect  that.  If  the 
track  and  baldge  were  defective  and  oat  of 
repair  by  reason  of  the  negligence  of  the  de- 
fendant, and  said  defects  or  lack  of  repair 
contributed  to  the  killing  of  Taylor,  but  that 
Xaylor  knew  of  said  defects  or  lack  of  re- 
pair, and  the  danger  thereof,  If  any,  or  could 
have  iuiown  of  the  same  by  the  use  of  or- 
dinary prudence,  then  plaintiff  could  not  re- 
cover. This  charge  bears  upon  the  propo- 
rtion of  assumed  risks,  beyond  such  risks 
as  are  temed  "ordinary  risks"  of  the  em- 
ployment, and  tlie  point  was  not  fully  cov- 
ered by  the  main  charge. 

In  1  BaUey,  Fers.  InJ.  U  508,  508,  511.  tlie 
mle  is  correctly  stated,  as  follows; 

*'60&  If  the  danger  is  known,  and  the  serv- 
ant chooses  to  remain,  he  assumes  the  risk, 
and  cannot  recover.  He  might  leave  If  he 
chose,  but,  choosing  to  remain,  he  cannot 
remain  at  the  risk  of  the  master.  Every 
onployer  has  a  right  to  Judge  for  himself 
how  he  wIU  carry  on  bis  business,  and 
workmen  having  knowledge  of  the  circnm- 
stonces  must  Judge  tor  themselves  whether 
they  will  alter  his  employment,  or,  having 
entered,  whether  they  wlU  remain. 

"509.  If  an  employfi  chooses  to  accept  on 
emiHoymeoit  which  requires  him  to  operate 
machinery  which  Is  defective  from  its  con- 
struction or  want  of  repair,  and  with-  knowl- 
edge of  the  facts  enters  the  service,  he  can- 
not hold  the  employer  liable  for  an  injury 
within  the  sc<^e  of  the  danger  which  both 
the  contracting  parties  contemplated  as  In- 


ddeat  to  tbe  enapleyiowt;  uid  so,  also, 
where  the  employ^,  after  he  enters  the  serv- 
ice, has  notice  of  the  defects  in  tbe  machin- 
ery he  Is  required  to  operate,  and  thereafter 
continues  in  the  same  without  any  promise 
on  the  part  of  the  enqiloyer  to  render  the 
same  less  haxwrdons,  he  assumes  the  extra 
risk,  and  must  bear  tbe  consequences;  and 
the  law  presumes  notice  of  those  perils 
which  are  open  aoA  obvlons,  and  wblcb  tbe 
employfi  has  an  opportuni^  to  ascertain." 

"511.  While  the  servant  aeaumes  the  risk 
of  his  emplo3rment,  and,  aa  a  general  rule, 
sncb  extraordinary  rlwka  as  be  may  know- 
ingly and  voluntarily  see  fit  to  encounter,  be 
does  not  stand  upon  the  same  tooting  as  tbe 
master  as  respecte  the  matter  of  care  In  In- 
qwcting  and  investigating  the  rlaks  to  which 
be  may  be  exposed.  He  has  the  right  to 
presume  the  master  will  do  his  duty  in  ttiat 
respect,  so  that,  when  directed  by  propw 
authority  to  perfnrm  certain  services,  or  to 
perfbrm  them  In  a  certain  place,  he  will  or- 
dinarily be  instlfled  in  obeying  orders^  with- 
out being  chai^eable  with  contributory  neg- 
ligence or  with  the  assumption  of  risks  In 
so  dobig.  This  proposition  Is,  however,  sub- 
ject to  the  qualification  tbat  be  must  not 
rasbly  and  deliberately  expose  himself  to 
unnecessary  and  unreasonable  risks  which 
he  knows  and  appreciates." 

See.  also,  Tuttle  v.  BaUway  Co.,  122  U.  S. 
IM,  7  Sup.  Ct  1166. 

The  court  should  have  given  a  fuller  in- 
struction applicable  to  this  phase  of  the 
case. 

The  court  should  have  excluded  the  testi- 
mony showing  tbat  It  was  the  custom  or 
usage  of  tbe  railroad  employfia  operating 
tvalns  to  deliver  from  the  trains  letters, 
mMsages.  and  packages  to  other  employes 
along  the  line.  This  evidence  did  not  show 
that  the  deceased  was  performing  a  duty  to 
liie  company  wbea  he  was  Injtuvd.  and  fur- 
nished no  test  of  the  character  of  bis  act, 
whetlwr  D^Ugent  or  not 

As  we  have  found  It  necessary  to  reverse 
the  Judgment  on  account  of  errors  In  the 
charge,  we  have  considered  other  questions 
without  regard  to  objections  raised  to  the 
manner  of  presentation.  Judgment  revers- 
ed, and  cause  remanded. 


EPPSTEIN  et  al.  t.  TH03fAS  et  al. 
ffJonrt  of  Civil  Appeala  of  Texas.  Jnne  19, 

1897.) 

IJI8TRUCTIOS8 — BXCLCSIOW  OP  ISBDB— ERROR. 

Where  one  of  three  isenea,  which  bad  been 
rmised  by  tbe  pleadinn  and  supported  by  evl- 
dence,  was  excluded  by  the  charge  from  the 
consideration  of  the  Jury,  it  was  rerer^ble  er- 
ror. 

Appeal  from  Grayson  county  court;  J.  H. 
Wood,  Judge. 

Action  by  B.  Eppsteln  and  otiiers  agalnsi 
J.  D.  Thomas  and  others  for  goods  sold. 
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Judgment  for  defendantt.  PliUntlfft  appeal 

Rerened. 

J.  D.  HalzUp  and  Galloway  &  Dnnlap,  for 
appellant*.  Beaty  &  Culver,  for  ^pelleea. 

FINLET,  J.  This  ts  a  anlt  fnstltiited  by  B. 
EppBteIn  &  Co.  against  J.  D.  Thomas  and  F. 
M.  Ttaonms  upon  an  account  for  goods  and 
merchandise  sold  and  contracted  to  be  paid 
for  In  Grayson  county.  The  suit  vas  orig- 
inally .brought  In  the  justice's  court,  and 
from  a  trial  In  that  court  an  appeal  was 
taken  to  the  county  court,  where  the  Judg- 
ment was  rendered  which  Is  asked  to  be  re- 
viewed here.  In  plaintiffs*  statement  of 
their  cause  of  action,  (1)  they  sought  a  re- 
covery against  J.  D.  Thomas  and  F.  M. 
Thomas,  as  partners  under  the  firm  name  of 
J.  D.  Thomas;  (2)  they  sought  a  recovery 
against  J.  D.  Thomas  and  P.  H.  Thomas  niF- 
on  the  ground  that  the  business  was  con- 
ducted under  the  name  of  J.  D.  Thomas,  and 
F.  M.  Thomas  held  himself  out  and  repre- 
sented that  he  was  a  partner  In  the  business; 
(S)  It  was  alternatively  pleaded  that  F.  H. 
Thomas  was  the  sole  owner  and  proprietor  j 
of  the  business,  and  that  the  goods  were  sold  , 
to  him  as  such,  and  he  promised  to  pay  for 
them.  Upon  the  trial  of  the  case  the  court 
Instructed  the  Jury  as  follows:  "The  only 
question  for  you  to  determine  Is  whether 
or  not  the  defendant  F.  M.  Thomas  was  a 
member  of  said  firm  of  J.  D.  Thomas,  and. 
If  not,  whether  he  held  himself  as  such  or 
represented  himself  as  such  to  the  public. 
If  you  find  that  be  was  such  partner,  or 
that  he  held  himself  out  to  the  public  as 
such,  or  so  represented  hlms^f  to  the  par- 
ties with  whom  be  dealt,  then  you  wlU  find 
for  the  plaintiffs  against  J.  D.  Thomas  and 
F.  M.  Thomas,  composing  the  firm  of  J.  D. 
Thomas,  and  against  each  individually.  If 
you  do  not  l>elleve  that  defendant  F.  M. 
Thomas  was  a  member  of  said  firm,  and  did 
not  so  hold  himself  out  to  the  public  and  so 
represent  himself,  then  you  will  find  for  the 
(lerendant  F.  M.  Thomas  against  the  plain- 
tiffs," etc.  This  charge  expressly  excluded 
from  the  consideration  of  the  Jury  the  Issue 
as  to  whether  F.  M.  Thomas  was  the  sole 
proprietor  of  the  business,  and'  bought  the 
goods  as  such,  and  promised  to  pay  for  them. 
This  issue,  as  above  shown,  was  presented 
hy  the  plaintiffs  in  their  statement  of  the 
ease,  and  It  was  supported  by  evidence.  The 
exclusion  of  this  Issue  from  the  considera- 
tion of  the  Jury  is  made  the  subject  of  an 
assignment  of  error  by  the  appellants.  The 
error  complained  of  was  not  a  mere  omis- 
sion to  charge  upon  a  phase  of  the  case  rais- 
i>d  by  the  pleadings  and  evidence,  but  It  was 
iin  affirmative  exclusion  from  the  considera- 
tion of  the  Jury  of  an  Important  issue  made 
by  the  pleadlrgs  and  the  evidence,  and  It 
was  material  error,  for  which  the  Judgment 
of  the  court  below  must  be  reversed.  Cham- 
blee  V.  Tarbox,  27  Tex.  147.  Reversed  and 
remanded. 


HOUSTON  ft  T.  0.  R.  CO.  v.  ARET. 
(Cbnrt  of  CItII  Appeals  of  Texas.  March  8. 

188a) 

.  EjKOTlOM  or  PASSBSOBK— n.VSTAMPBD  TlCKIT. 

Where  ticket  to  H.  sod  return  stipulates 
that,  to  be  good  for  return,  it  must  be  first  sign- 
ed and  stamped  by  company's  agent  at  H.,  and 
paBseBger  knows  of  this,  and  signing  and  stamp- 
inc  was  not  done,  and  be  did  not  asic  that  it  be, 
he  cannot  complain  of  refusal  to  accept  it  for 
passage,  thoogb  the  agent  at  ticket  office  to 
whom  be  showed  it  said  at  the  time  that  it  was 
all  right 

Ain>eal  from  district  court,  McT*nnan  coun- 
ty; Samuel  R.  Scott,  Judge. 

Action  by  BL  B.  Ajey  against  the  Howton 
ft  Ttazas  Ooitral  Railroad  Company.  Judg- 
ment for  plalBtlfl.  Defendant  aroeals.  Re- 
versed. 

Baker,  Botts,  Baker  ft  Lovett  and  Frank 
Andrews,  for  appellant  Cunningham,  Cun- 
ningham &  McCullom,  for  appellee. 

FISHER,  O.  J.  This  Is  a  suit  by  app^ee. 
Arey,  against  the  railway  company,  for  dam- 
ages alleged  to  have  bem  sustahied  by  rea- 
son of  being  removed  from  tha  appellant's 
train  at  Cypress  Station,  on  the  line  of  app^- 
lant's  road.  Verdict  and  Judgment  was  ren- 
dered In  the  court  below  in  favor  of  an>tflee 
for  $200. 

The  facts  are  as  follows:  On  or  about  ti» 
24th  of  December,  1895,  the  plaintiff  purchas- 
ed a  ticket  at  Waco^  Tex.,  to  Houston  and 
return.  This  ticket  among  other  stipula- 
tions, provided  "that  It  Is  not  good  for  return 
passage  unle»i  the  holder  Identifies  himself 
as  the  original  purchaser,  to  the  satisfaction 
of  'the  authorized  agent  of  the  Houston  & 
Texas  Central  Railway  at  point  between 
punch  marks,  on  or  before  date  cancelled  in 
margin  of  this  contract  and  when  officially 
signed  and  dated  In  Ink,  and  duly  stamped 
by  said  agent  this  ticket  shall  then  be  good 
only  one  day  after  such  date."  The  ticket 
was  sold  at  a  much  reduced  rate.  The  point 
between  the  punch  marks,  as  Indicating  the 
place  where  the  ticket  should  be  officially 
signed  and  stamped  by  the  agent  was  Eons* 
ton,  Tex.  The  appellant  traveled  to  Hous- 
ton upon  this  ticket  accompanied  by  his  wife, 
for  whom  he  had  also  purchased  a  similar 
ticket  On  December  29th  he  boarded  the 
train  at  Houston  to  return  to  Waco,  and,  aft- 
er leaving  Houston  and  before  reaching  Cy- 
press, the  ticket  was  presented  to  the  con- 
ductor, who  declined  to  honor  it  stating  as  a 
reason  therefor  that  It  had  not  been  properly 
officially  signed  and  stamped  by  the  agent 
at  Houston.  The  appellee  tben  stated  to  the 
conductor  that  he  supposed  the  ticket  was 
good,  as  he  had  been  Informed  to  that  effect 
by  the  agent  at  Houston.  But  the  conductor 
declined  to  give  him  transportation  upon  the 
ticket  and  told  him  he  must  leave  the  train 
when  It  reached  Cypress  Station.  The  ap- 
pellee declined  to  do  so,  and  Indicated  by  his 
conduct  that  he  Intended  to^remaln  .on  the 
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train.  Tbe  conductor  thereupon,  when  the 
train  reached  Cypress,  remoTed  tbe  appellee 
therefrom,  using  no  more  force  than  waa 
aeceBsarj  to  accomplish  that  pnrpoae,  which 
Is  a  fact  teatitted  to  by  the  appellee. 

The  ticket  waa  not  signed  or  stamped  hy 
tbe  agent  In  Honston,  as  tbe  stipulation  re- 
quired. Upon  this  point  the  appellee  testl- 
iled:  "I  vent  to  the  depot  of  the  Honston  & 
Texas  Central  Railway  at  Hoaston  about 
^Ten  minutes  before  train  time,  or  four  min- 
utes past  eleven  o'clock.  Phillip  Skinner 
waa  with  me  at  the  time.  When  I  bought 
the  two  tickets  at  Waco  I  signed  tbem  both 
E.  E.  Arey.  supposing  that  my  wife  would 
come  back  with  me.  While  I  waa  in  Honston 
I  received  a  telegram  from  tbe  Dennis  Manu- 
facturing Co.  telling  me  to  be  in  Waco  on 
Monday,  the  30th  day  .  of  December.  I  i»- 
membered  then  that  my  wife's  ticket  waa 
signed  B.  E.  Arey,  tbe  same  as  mine,  and  I 
waa  afraid  she  would  have  some  trouble  with 
the  ticket  when  she  went  to  return,  on  ac- 
count of  It  not  stating  whether  it  was  Mr. 
or  Mrs.;  and  when  I  went  to  tbe  ticket  otSce 
I  explained  the  rnatt^  to  the  agent,  and  how 
It  occurred,  and  asked  faim  what  I  should  do, 
or  what  my  wife  staonld  do,  In  order  to  pro- 
tect herself  on  tbe  ticket.  My  wife  was  not 
with  me  at  the  depot,  and  she  had  her  ticket 
with  her  at  her  friend's  house.  I  told  tbe 
agent  that  my  wife  was  not  going  back  with 
me  to  Waco,  and. asked  blm  what  I  should 
do,  or  what  she  should  do,  so  she  wouldn't 
have  any  trouble  with  the  ticket.  The  agent 
said  to  me,  'Tell  your  wife  to  present  her 
ticket  here,  and  mention  this  matter  to  us, 
and  we  will  fix  the  ticket  so  that  she  will 
have  no  trouble.*  I  thanked  him,  and  then 
took  my  ticket  out  of  my  pocket,  unfolded  it, 
and  passed  it  through  the  little  brass  screen 
of  the  office  window  to  the  agent.  Prior  to 
this,  the  agent  said  to  me,  'When  are  you  go- 
ing back  to  Waco,  Mr.  Arey?'  I  told  him  I 
was  going  back  on  the  next  train.  I  then 
passed  the  ticket  through  the  window  to  him. 
This  is  the  same  ticket.  It  was  only  partial- 
ly unfolded.  He  finished  opening  It  up,  turn- 
ed It  over,  looked  at  the  ticket  on  both  sides, 
returned  the  ticket  to  me,  and  says,  'Your 
ticket  Is  ail  right*  I  took  the  ticket,  and  put 
it  In  my  pocket  I  live  in  Waco.  I  have  liv- 
ed there  about  eighteen  months.  That  was 
all  be  said  about  the  ticket,  and  all  that  I 
said,  and  I  took  It  and  put  It  in  my  pocket 
I  was  standing  there  looking  In  tbe  window, 
saw  him  handling  the  ticket  and  saw  him 
hand  it  back  to  me,  and  I  saw  be  did  not 
stamp  It  nor  sign  his  name,  nor  do  any- 
thing else  to  the  ticket  It  was  then  seven 
or  eight  minutes  before  the  train  left  I 
went  out  and  got  on  the  train,  and  when  the 
conductor  came  through  I  offered  him  the 
ticket.  He  declined  to  accept  It  and  said  It 
was  defective.  At  that  time  It  was  not  sign- 
ed by  me  on  the  back.  I  had  signed  It  on  the 
face  before  leaving  Waco.  It  was  neither 
slgnedt  dated,  nor  stamped  by  tbe  agent  at 


Houston,  and  I  knew  all  these  facts  at  the 
time  and  before  I  ttoarded  tbe  train.**  He 
further  testified  that  he  did  not  ofl^  to  pay 
bis  fare  to  the  conductor,  and  testified  that  he 
had  no  money  to  paj  additional  fare,  and  he 
declined  to  pay  his  fare.  He  fuzHier  stated 
that  neither  the  conductor  nor  tbe  agent  at 
Houston  asked  him  to  sign  tbe  ticket,  nor  did 
tSky  call  upon  him  to  Identify  himself.  Aft- 
er being  put  off  at  Cypress,  he  returned  that 
night  to  Houston,  and  the  next  morning  had 
bis  ticket  properly  signed  and  stamped  by 
the  agent  there,  and  returned  to  Waco  upon 
tt,  as  evidence  of  his  right  to  transportation. 

There  Is  another  stipulation  upon  the  back 
of  the  ticket,  Immediately  following  the  one 
Quoted,  to  this  effect:  "That  I,  the  ori^nal 
purchaser,  whose  description  Is  recorded  here- 
in, hereby  agree  to  sign  my  name,  and  oth- 
erwise Identify  myself  as  such,  whenever 
called  upon  to  do  so  by  any  conductor  or 
agent  on  the  line  or  lines  over  which  Oils 
ticket  reads;  and,  on  my  failure  or  refusal 
to  do  so,  this  ticket  shall  become  therefore 
Told:  that  it  may  be  taken  up,  and  full  fare 
collected.  If  presented  at  any  time  by  an- 
other person." 

There  are  other  facts  In  the  record,  but  we 
have  set  out  all  of  Importance  that  bear  up- 
on tbe  grounds  upon  which  we  dispose  of  the 
case.  It  Is  not  pretended  but  that  the  ap- 
pellee knew  of  tbe  stipulations  requiring  the 
ticket  to  be  signed  and  stamped  at  Houston, 
before  It  would  be  good  forTetum  passage, 
and  it  is  undisputed  that  be  did  not  reiiiuest 
the  agent  to  sign  and  stamp  It,  and  he  knew 
before  be  ttoarded  the  train  that  It  bad  not 
been  stamped  and  signed.  This  was  a  valid 
stipulation,  and  it  was  a  reasonable  regulation, 
that  was  proper  to  be  imposed  by  the  appel- 
lant as  one  of  tbe  conditions  of  the  appellee's 
right  to  transportation.  From  the  undisputed 
facts  upon  this  point  It  Is  clear  that  the  neg- 
ligence of  the  appellee,  and  the  want  of  the 
exercise  of  ordinary  prudence,  In  falling  to 
request  and  have  his  ticket  signed  and  stamp- 
ed before  leaving  Houston,  waa  the  cause  of 
his  being  removed  from  tbe  train:  and  as  the 
facta  show  that  the  conductor.  In  his  conduct 
In  this  respect,  used  no  more  force  than  nec- 
essary, this  disposes  of  all  grounds  upon 
which  the  appellee.  In  any  possible  view  of 
the  case,  could  recover.  He  cannot  claim 
that  the  agent  was  negligent  In  falling  to 
stamp  the  ticket  and  sign  It  because  It  is 
clear  that  he  made  no  request  that  that 
should  be  done.  While  it  Is  true  the  agent 
by  the  information  received,  may  have  sup- 
posed that  the  appellee  was  going  to  return 
to  Waco  on  the  next  train,  still  the  duty  did 
not  arise  for  him  to  voluntarily  perform  the 
service  of  signing  and  stamping  the  ticket 
until  a  request  had  been  made  to  that  effect; 
for  if  the  agent  without  a  request  being 
made,  bad  signed  and  stamped  tbe  ticket 
and  the  appellee  bad  changed  bis  mind  and 
concluded  not  to  return  to  Waco  on  that  day, 
and  had  postponed  the  return  trlpgantil  after 
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tbc  one  d«j-  bad  e9q;ilrecl  from  the  time  It 
■bould  be  •tampod  and  slpied.  Id  which  the 
ticket  was  limited,  he  could  not  have  been 
bound  by  the  unauthorised  tlgulng  aod 
stamping  of  the  tlclcet,  and.  In  inch  a  cu^ 
be  oould  have  well  c<mteaded  tliat  the  con- 
duct of  the  agent  In  ligning  the  ticket,  with- 
out his  request,  wai  unauthorized,  and  not 
binding  upon  him.  The  appellee,  knowing 
that  this  requirement  was  neceasary,  and 
fciwwlng,  further,  that  it  bad  not  been  per- 
formed, ordinary  prudence  would  bare  te- 
-  quired  of  fain  a  request  that  the  agent  sign 
and  stamp  the  ticket,  and  thereby  perform 
s  duty  which  was  incumbent  upon  him.  after 
request  made,  in  order  that  the  at^tvlation 
would  be  compiled  with.  This  case,  on  its 
facte,  la  dlatiagnlshabte  from  the  ease  of  RaU- 
wv  Co.  r.  MortlBO  (T^  Sop.)  Ifi  a  W.  lOQSk 
and  reaffirmed  upon  this  point  In  Id.  (T«l 
<3lT.  App.)  21  a.  W.  781,  and  the  case  of  RaU- 
way  Co.  T.  Halbrook  (Tex.  CIt.  App.)  'Ja  8. 
W.  U>28,  and  tliose  there  dted.  These  caaea 
«re  to  die  effect  that  the  wrong,  mistake,  or 
negligence  of  the  ticket  agent  will  not  affect 
the  passenger's  rlgbt  to  trawvortatkm,  and 
he  can  rely  upon  the  real  contiaa  as  made; 
and  the  failure  of  duty  iq^n  the  part  of  the 
ticket  agents,  in  fumltiUng  him  the  erldedoa 
of  his  right  to  transportation,  would  not  an* 
thorlse  the  conductor,  after  recelTlng  Infw- 
mation  of  that  fact,  to  expel  him  from  tin 
train.  In  this  case  tlw  eonduBion  Is  irreslstl- 
Ue  that  the  expulsion  of  the  appellee  was  ow- 
ing to  bis  own  want  of  case  and  neclltenea, 
■and  tikis  Is  a  condtisltm  aboat  which  the 
minds  of  men  of  ordioarjr  IntdUgence  and 
prudence  would  not  differ.  Theptfore,  with 
tbis  view  of  the  case,  the  eomt  below  Aavld 
have  peremptorily  instructed  a  verdict  In  fa- 
vor of  the  appellant  TUm  being  the  sue.  It 
becomes  unneceaaary  for  us  to  pass  upon  oth- 
-er  quesUons  preaented,  as  the  result  we  seadi 
la  that  tlie  Judgment  below  sltould  be  revers- 
ed, and  Judgment  liera  rendoed  In  tamt  of 
Appellant  B^vetsed  and  rendered. 


JANES  et  at  v.  FSRD  HIOM  BBEWIXG  CO.i 
{Court  of  Civil  Appeala  of  Texaa^  Dee.  4. 
1S&70 

Wamair  Coktbacvs— Hi.B«m!(«— Paikm.  Bvi> 
naHCB— Skpaiutb  JunT  List— Co-Sdk»- 
TIBS— BJB1.BA8B— Rati  riCATiox. 

1.  Where  only  a  part  of  the  entire  terms  of  a 
■eontTRct  is  reduced  to  writing,  a  party  relying 
on  the  unwritten  portion  must  plead  thnt  It  -n-as 
emitted  from  tbe  wnting  tfamugh  fraud,  a«ci- 
4ent,  or  mistake. 

2.  Evidence  that  there  were  terms  of  a  con- 
tract made  by  parol  in  addttioD  to  those  reduced 
to  writing  la  Inadmtfmfble,  where  it  Is  not  shown 
that  they  were  omitted  from  the  writing  through 
fraud,  accident,  or  mistake. 

3.  Where  defendants  were  sued  jointly  on  a 
bond,  it  was  not  error  to  refuae  to  allow  to  each 
of  them  a  aepaiate  Jniy  list,  though  a  portion 


1  Writ  of  error  denied  bf  supreme  court. 


of  them  pleaded  that  tbey  were  released  \rx  aa 
exteuKon  of  time  to  the  principal. 

4.  Sureties  on  a  bond  conditioned  on  the  per- 
formance of  a  contract  the  principal  are 
not  discharged  by  reason  of  a  diange  in  the  con- 
tract that  was  the  result  of  an  agreement  enter- 
ed Into  bf  them  and  the  obligee  and  principal. 

6.  One  who,  on  the  strength  of  B.'s  ugnature, 
whose  name  Is  snbseqaently  erased,  signs  a 
bond  conditioned  on  uie  payment  for  goods 
•eat  to  J.,  ratifies  his  liability  on  the  Dond, 
where  tbe  obligee  exhioits  It  to  him  after  such 
erasnre,  and  he  makes  no  objection,  and  enteta 
Into  a  new  arrangement  wlierdv  xMie  goods 
aio  sent  to  J. 

Appeal  from  district  cotvt  Johnson  county; 
James  W.  Brawn,  Special  Judge 

Action  by  tbe  Ferd  H^m  Brewing  Oompany 
against  W.  T.  Janes  and  attacra.  Judgnmit 
for  plaintiff  against  certain  defmdanta,  and 
W.  T.  Janes,  J.  R.  Keating,  and  J.  Wfl* 
llama  appeaL  Affirmed. 

O.  T.  Plummor,  for  app^lants.  Houy, 
Brown  A  Fatton^  tat  SM^ellee. 

BOOEHOUT,  J.  This  suit  was  instituted 
by  the  Fexd  Helm  Brewing  Company,  a  cot- 
poratlon  dotog  buainess  in  tbe  state  of  Mis- 
souri, In  the  district  court  of  Johiuon  coun- 
ty, Tex.,  against  W.  T.  Jano^  ^bert  Wat- 
tax,  W.  T.  Tntt,  T.  H.  Griffin,  J.  R.  Keating. 
J.  T.  WiUlonu,  Cbaries  WiUlams,  Lee  Milner. 
William  .Tonos,  and  J.  S.  Williams,  upon  an 
open  acoonnt  for  beer  sold  by  the  Ferd  Helm 
Brewing  Company  to  W.  T.  Janes,  and  to 
recover  a  balance  of  f2,^.G2.  It  was  al- 
leged that  W.  T.  Janes  as  principal,  and  tbe 
other  defendants  as  sureties,  executed  and  de- 
livered to  plaintiff  a  certain  bond,  payable 
to  plaintiff,  in  tbe  «um  of  f^WO,  conditioned, 
that  If  the  said  W.  T.  Jones  should  well  and 
truly  pay  any  and  aU  sums  tor  which  lie 
might  become  Indebted  to  plaintiff  aa  the 
same  became  due,  lald  obligation  to  become 
null  and  void;  otherwise  to  remain  In  full 
force  and  effect  Said  bond  was  given  to  se- 
cure plaintiff  In  the  payment  by  Janes  to 
plaintiff  for  certain  beer  to  be  shipped,  sold, 
and  delivered  to  Janes  at  Cleburne,  Tex. 
That  idalntlfl  had  sold  and  delivered  to  said 
Janes  a  large  amount  of  beer,  and  that  the 
balance  due  It  after  giving  him  credit  for  all 
moneys  paid,  was  the  sum  of  92,203.62,  for 
which  amount  Judgment  was  prayed  against 
Janes  and  the  other  defendants  for  1^000. 
with  Interest  being  tbe  amonnt  of  said  bond. 
The  defendant  Janes  answered  by  genoal  de- 
nial; and,  secondly,  denied  some  of  the  spe- 
clfle  Items  of  the  aoeount  undar  oath;  third- 
ly, he  alleged  that  iHalntiff  ought  not  to  be 
allowed  to  recover  against  him,  because  at 
the  time  be  entered  Into  said  coatract  and 
executed  said  bond  to  j^ntlff,  plaintiff  was 
manufacturing  and  selling  beer  at  wholesale 
to  Ito  customers;  that  the  contract  was  en- 
tered Into  in  Cleburne,  Johnson  county,  Tex., 
and  that  in  said  contract  and  by  the  terms 
of  tbe  same,  plaintiff  agreed  and  bound  itself 
to  defendant  not  to  sell  any  beer  manufactur- 
ed by  It  to  any  person  m  penona  In  the  city 
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of  Cletnime,  or  to  be  sold  in  the  tity  of  Cle- 
burne, during  the  time  defendant  purchased 
said  beer  from  pUinttff,  and  to  give  the  de- 
fendant the  adnsive  right  to  sell  said  beer 
la  the  city  of  Cleburne  free  of  all  competition, 
dnrtng  the  time  It  purchased  said  beer  from 
pialRtifft  and  that  nnder  aald  agreement  de- 
fendant obligated  himself  to  use  his  best  en- 
deavors In  the  Interest  of  said  company,  and 
to  handle  no  ottier  beer  than  the  beer  manu- 
foctnred  by  plalntUf,  In  the  city  of  Cleburne, 
during  eaid  contract,  and  to  pay  plaintiff  for 
said  beer  ai  the  same  vaa  sold  by  talm;  that 
defendant  purchased  said  beer  from  plaintiff 
moitioned  In  Its  petition  under  said  contract, 
to  be  Bold  by  def  ei^ant  in  the  manner  afore- 
said In  the  city  of  Cleburne,  and  that  plaintiff 
delivered  said  beer  to  defendant  under  said 
contract  In  Jobnacoi  county,  Tex.,  to  be  sold 
by  him  In  the  manner  aforesaid,  free  of  an 
competition.  It  was  farther  allied  that  the 
contract  was  made  to  prevent  any  and  all 
competition  in  the  sale  of  beer  mannfftctured 
and  sold  by  plaintiff  to  defendant,  and  that 
the  contract  was  void.  The  defendants  Keat- 
ing and  Williams  answered  by  gmeral  excep- 
tion and  general  dmlal;  and  further  alleged 
that  when  tbey  dgned  the  bond  one  W.  J. 
Braimon  had  already  signed  the  same  as  a 
surety,  he  being  a.  scrfvent  party,  and  that 
tliey  signed  the  bond  as  snretlcs  tm  the  faith 
of  Brannon's  being  a  surety  thereon,  and  that 
after  they  signed  It  Brannon  erased  his  name, 
without  the  knowledge  or  consent  <^  these 
deficndants,  and  tliat  plaintiff  accepted  said 
bond  knowing  that  BranUMi's  name  had  been 
erased  therefrom;  that  plaintiff  did  not  notify 
them  that  Brannon's  name  had  been  wased 
from  the  bond,  and,  had  they  known  it,  they 
would  not  have  become  sureties  on  the  bond. 
They  also  adopted  the  answer  of  Janes,  set- 
ing  up  the  llleganty  of  fbe  contract  nnder 
which  ISm  beer  was  delivered.  T.  H.  Oriffln 
answered  by  general  denial;  alleged  his  surety- 
ship upon  the  bond,  and  that  after  the  ezecn- 
tion  of  said  bond,  in  the  month  of  May,  189ft, 
he  notified  plaintiff  that  he  would  no  longer 
stand  on  said  bond,  and  Instructed  plaintiff  to 
cnfOTce  collection  on  the  bond  at  once;  and 
that  thereafter  plaintiff  and  defendant  Janes 
entered  mto  a  different  contract,  extending 
the  time  of  payment,  and  changing  tlw  old 
contract,  whereby  be  was  reteased.  He  also 
set  up  the  lUegallty  of  the  contract,  and  adopt- 
ed the  answer  of  W.  T.  Janes  In  that  respect 
Egbert  Watters  answered  by  general  denial; 
tbat  be  was  surety  en  the  bond,  and  that 
when  he  signed  It  the  name  of  W.  J.  Brannon 
was  signed  thereto  as  a  surety;  that  he  signed 
the  bond  upon  the  fiilth  of  Brannon  having 
signed  the  same  as  a  surety,  and  that  Bran- 
non's name  wasafterwards  erased  without  his 
knowledge  or  consent.  Also  he  alleged  a 
clumge  IB  ae  c<mtract  e  settlement  with  W. 
T.  Janes,  and  the  making  of  a  new  contract 
between  plaintiff  and  defendant  Janes,  where- 
by be  was  released.  He  also  adopted  the  an- 
swer of  W.  T.  Jones,  setting  up  the  Illegality 
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of  the  contract.  The  cause  of  action  was  dis- 
missed as  to  waitam  Jones  and  W.  T.  Tntt. 
The  defendanto  Charles  Williams,  Lee  Mllner. 
and  J.  8.  WlUlams  failed  to  file  any  answer. 
Tlie  cause  was  tried,  with  the  aid  of  a  Jury, 
and  resulted  in  a  verdict  and  judgment  In 
favor  of  plaintiff  against  Charles  Williams, 
Lee  MUner,  J.  S.  Williams,  defendants,  for 
(2.000;  against  defendants  J.  B.  Keating  and 
J.  T.  WiUloms  for  the  sum  of  $1,610.65;  and 
against  the  defendant  W.  T.  Janes  for  the 
sum  of  $2,528.65;  and  in  favor  of  Bgt>ert 
Watters  and  T.  H.  Griffin  against  plaintiff. 
The  defendants  W.  T.  Janes,  J.  R.  Keating, 
and  J.  T.  Williams  presoited  motions  for  new 
trial,  which  being  overmlcd,  they  faave  proae- 
ented  this  appeal  to  this  court 

Appellants  assign  the  following  as  their  Ant 
assignment  of  error:  "The  conrt  erred  In  not 
allowing  the  defendant  W.  T.  Janes  to  testi- 
fy for  himself  and  bis  c<hdefaidant8,  as 
shown  by  bill  of  excQ>tlons  Nos.  1  and  2. 
Said  evidoice  was  admissible  under  the  plead- 
ings of  both  i^alntiff  and  defendants.  .The 
testimony  offered  did  not  contradict  or  vary 
the  written  agreement  signed  by  W.  T.  Janes 
and  introduced  In  evidence  by  idalntlff.  Said 
evidence  showed  that  the  contract  entaed 
Into  by  plaintiff  and  W.  T.  Janes  was  In  re- 
straint of  trade,  and  could  not  be  enforced 
against  defmdants."  upon  the  trial  the 
l^lntiff  read  in  evidence  a  written  contract 
between  the  Ferd  Helm  Brewing  Cfflnpany 
and  W.  T.  Janes,  dated  September  9,  1683. 
being  tbe  same  date  as  the  bond  sued  on. 
This  contract  showed  upon  Its  face  a  com- 
pete and  perfect  contract  In  an  respects. 
There  was  no  all^tion  In  the  pleadings  of 
any  of  the  def eodante  that  anything  was  omH- 
ted  from  the  written  contract  through  either 
aoddent,  fraud,  or  mlsteke.  After  the  Intro- 
duction of  the  written  contract  by  plaintiff, 
and  plaintiff  had  dosed  Its  testimony,  ttie  de- 
tandants  in^xned  to  prove  by  W.  T.  Janes  tiie 
facte  sntutantlMly  a*  set  forth  in  their  plead- 
ings in  reference  to  the  parol  contract.  The 
teatimcHiy  offered  mis  to  the  effect  that  the  In- 
strument In  vnAttag,  dalxd  Septonber  8,  1883, 
and  signed  by  Janes,  and  Introduced  In  evi- 
dence by  idamtlff,  WB«  not  the  full  and  com- 
plete contract  that  he  (Janes)  and  plaintiff  en- 
tered  Into  at  the  time  mentioned.  W.  T. 
Janes  tben  proposed  to  stete  what  the  con- 
tract wsB,  and,  upon  exception  made  by  plain- 
tiff that  the  evtdence  songht  to  vary  the  terms 
of  the  written  contract  Introduced  in  evi- 
dence^ the  evidence  was  excluded,  to  which 
defendante  acepted.  This  exception  Is 
made  tbe  basis  of  their  first  assignment  of 
error. 

If  the  Pendants  desired  to  show  that  the 
written  contract  did  not  embrace  tbe  entire 
terms  of  the  contract  between  plaintiff  and 
W.  T.  Janes,  they  should  have  alleged  In 
tbelr  pleadings  that  fact  and  further  al- 
leged that  It  was  omitted  either  through 
fraud,  accident  or  mistake  (Railroad  Co.  v. 
Oarrett  62  Tex.  138);  and  the  evidence  must 
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have  supported  this  sllegatlon.  The  evi- 
dence ofTered.  of  W.  T.  Janes,  did  not  show 
any  reason  why  the  facts  were  not  embraced 
in  the  written  contract  The  evidence  of- 
fered tended  to  vary  the  terms  of  the  written 
contract,  and  therefore  was  Inadmissible. 
The  court  did  not  err  In  excluding  such  evi- 
dence. Belcher  v.  Mullhall.  B7  Tex.  17; 
Lynch  v.  OrUleb,  70  Tex.  727,  8  S.  W.  615; 
Wooters  t.  Railway  Co.,  54  Tex.  2»4. 

Appellants'  second  assignment  of  error 
complains  of  the  action  of  the  trial  court  In 
refusing  to  allow  each  of  the  defendants  a 
separate  jury  list.  The  record  falls  to  show 
that  there  was  any  distinct  Issue  between 
the  dlfTerent  defendants  that  would  entitle 
them  to  separate  jury  lists.  The  court  did 
not  err  In  this  respect  Wolf  v.  Ferryman, 
82  Tex.  112.  17  S.  W.  772;  Hargrave  v. 
Vaughn,  82  Tex.  347,  18  S.  W.  695. 

Appellants*  third,  fourth,  and  fifth  asatgn- 
ments  of  error  complain  of  the  charge  of  the 
court  as  to  the  effect  of  the  erasure  of  the 
surety  Brannon's  name  from  the  bond  upon 
the  liability  of  appellants  Keating  and  Wil- 
liams, and  the  effect  upon  their  liability  of 
the  meeting  between  the  Ferd  Helm  Brew- 
ing Company's  representative  and  the  appel- 
lant Janes,  and  the  arrangement  between 
them  for  the  continuance  of  the  sale  of  beer 
by  defendant  W.  T.  Janes.   The  court  char-  : 
ged  the  Jury  that  if  they  believed  from  the  I 
evidence  "that  the  defendants  J.  T.  Williams 
and  J.  R.  Keating  entered  into  an  agreement  | 
with  the  plaintiff  and  the  defendant  W.  T.  | 
Janes,  whereby  the  original  contract  was  i 
changed,  and  by  reason  of  sucb  arrangement  : 
and  agreement  the  plaintiff  continued  to  fur-  [ 
nlsh  the  defendant  Janes  with  l>eer  under  \ 
such  arrangement  and  agreement  then  yon  \ 
are  Instructed  that  such  conduct  on  the  part  | 
of  Keating  and  Williams  would  bearatifica-  ! 
tlon  of  the  change  in  the  contract  If  In  fact  I 
there  was  a  change,  and  said  Keating  and  I 
Williams  would  not  be  discharged  from  their 
obligation  on  the  bond."   It  was  shown  that 
In  the  month  of  July,  18&4,  Ferd  Helm,  rep- 
resenting plaintiff,  was  In  the  city  of  Cle- 
burne, and  saw  Janes,  Keating,  and  Wil- 
liams in  reference  to  the  account  plaintiff 
held  against  Janes.    There  is  evidence  to 
the  effect  that  the  bond  was  then  shown 
them,  and  that  they  made  no  objection  to  it. 
Keating  and  Williams,  however,  deny  this 
fact.    They  did  make  an  arrangement  with 
Ferd  Helm  to  the  effect  that  plaintiff  should 
continue  to  sell  beer  to  the  defendant  Janes, 
and  that  he  was  to  retain  $50  per  month 
to  support  himself  and  family,  and  that  the 
rest  of  the  money  for  which  the  beer  might 
be  sold  was  to  be  paid  to  and  collected  by 
Williams,  and  sent  to  the  brewing  company, 
to  be  credited  (1)  to  the  payment  of  beer  fur- 
nished; (2)  to  payment  upon  the  old  debt. 
Under  this  agreement,  one  car  load  of  beer 
was  shipped  to  Janes,  and  Williams  collected 
certain  amounts  thereon  and  forwarded  the 
•ame  to  plaintiff.   A  second  car  load  was 


shipped  direct  to  Keating  and  Williams. 
They  turned  it  over  to  Janes,  and  made  col- 
lections from  Janes,  and  forwarded  the  same 
to  plaintiff.  The  question  as  to  whether  Wil- 
liams and  Keating  signed  the  bond  before  or 
after  the  erasure  of  Brannon's  name  was  a 
disputed  point  as  well  as  the  fact  as  to 
whether  the  bond  was  Brannon's  name  eras- 
ed was  shown  to  them  in  July,  1894.  These 
questions  were  submitted  to  the  jury,  and 
they  found  adversely  to  the  contentions  of 
appellants.  The  finding  of  the  Jury  upon 
these  issues  will  be  regarded  as  conclusivo. 
We  think  the  charge  of  the  court  complain- 
ed of  In  appellants'  third,  fourth,  and  fifth 
assignments,  stated  the  law  of  the  case  cor- 
rectly, and  that  said  assignments  are  with- 
out merit  and  are  therefore  overruled. 

Appellants'  sixth  assignment  complains  of 
the  refusal  of  the  court  to  give  special  char- 
ges requested  by  defendants  Keating  and 
Williams.  The  special  charges  requested 
embraced  several  propositions,  some  of 
which  were  presented  in  the  main  charge. 
We  do  not  think  the  conrt  erred  in  refusing 
the  charges  requested. 

Appellants'  seventh  assignment  complains 
of  the  court  for  refusing  to  grant  a  new  trial. 
It  alleges  that  the  evidence  showed  that  J. 
R.  Keating  and  J.  T.  Wllliama  signed  tbelr 
names  to  the  bond  after  Brannon  signed  his 
name  thereto,  and  that  Brannon  erased  his 
name  from  the  bond,  and  the  same  was  de- 
livered to  plaintiff  without  the  knowledge  or 
consent  of  these  defendants.  There  is  evi- 
dence In  the  record  tending  to  supimrt  this 
position  of  Keating  and  Williams;  but  there 
Is  also  evidence  that  when  Ferd  Helm  aud 
Janes,  Keating,  and  Williams  had  their  meet- 
ing In  July,  1884,  In  reference  to  Janes*  in- 
debtedness to  plaintiff,  the  bond  was  then 
exhibited  to  Keating  and  Williams.  They 
raised  no  objection  to  It  and  treated  it  as 
In  full  force,  and  made  arrangements  for  the 
payment  of  the  debt  for  which  they  werp 
liable  by  reason  of  tbelr  liability  upon  the 
bond.  These  matters  were  submitted  spe- 
cially to  the  jury,  and  they  found  these  facts 
to  be  true.  Upon  the  faith  of  the  arrange- 
ment then  made,  plaintiff  Bhlpi>ed  one  car 
load  of  beer  direct  to  Janes,  and  the  second 
ear  load  direct  to  Keating  and  Williams. 
The  jury  found,  under  a  proper  charge,  that 
they  thereby  ratified  their  liability  upon  the 
bond.  We  find  no  reversible  error  in  the  rec- 
ord before  us.  and  the  judgment  of  the  court 
below  is  therefore  affirmed. 


TURNER  V.  GROBB. 
{Court  of  Civil  Appeals  of  Texas.  Ifardi  1 

1898.) 

VAnau  E^rIDENOB— AcTioy  fob  Cohvbbsiox  op 
Notes— IsBTRDCTioss. 
1.  A  subscriber  to  stock  of  a  coiporatioa  may 
show  by  parol  that  the  sabscriptlon  was  obtain- 
ed by  frandulent  representations  and  promisee 
not  hitended  to  be  fulfilled. 
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2.  Where  a  anbsciiber  to  stock  Indorses  and 
transfers  to  the  corporation,  in  payment  of  his 
subBcriptiou,  notes  of  which  he  is  the  pajee,  he 
may  show  by  parol  that  he  was  inducfea  to  do  so 
b7  the  fraudnlent  representations  and  prontises 
of  the  company's  aeent 

S.  In  an  action  dj  the  payee  of  negotiable 
notes  against  the  indorsee  of  a  corporation,  to 
which  uaintifl  had  transferred  them,  for  their 
conversion,  on  the  groand  that  the  corporation 
obtained  them  by  frand,  and  defendant  had  no- 
tice thereof,  there  was  no  error  in  that  the 
charge  failed  to  limit  the  inqairy  as  to  notice 
to  facts  linown  to  defendant  before  the  notes 
were  indorsed  to  him;  since  he  woald  be  af- 
fected with  the  knowledge  of  facts  obtained  at 
the  time  he  became  the  owner  of  the  notes. 

4.  The  purchaser  of  a  negotiable  note  is  not 
bonnd  to  take  notice  of  facts  which  he  might 
have  learned  by  the  exercise  of  reasonable  dili- 
gence, tending  to  Impeach  the  title  of  the  seller; 
but  is  only  required  to  act  in  good  faith  under 
the  information  actually  brought  to  his  knowl- 
edge. 

Appeal  from  district  court.  Llano  county; 
W.  M.  AUlaon,  Judge. 

Action  by  F.  W.  Grobe  against  George  S. 
Turner  aiid  others.  From  a  Judgment  against 
him,  defendant  Turner  appeals.  ReTersed. 

IbSM  suit  was  brought  In  tlie  dlBtrict  court 
of  GUteBple  county  tike  19tta  day  of  January, 
iSOft,  by  the  appellee,  F.  W.  Orobe,  against 
aKieUant,  George  8.  Turner,  and  fbe  Marble 
Falls  Cotton  &  Woolen  Mills,  the  First  Na- 
tional Bank  of  Bfarble  £"8118,  George  Taylor, 
and  WUllam  Gold,  for  the  value  of  certain 
jpromlssory  notes,  alleged  to  be  the  property 
of  plaintiff,  and  converted  by  defendants. 

The  petition  shows:  That  the  Marble  Falls 
Cotton  ft  Woolen  Mills  was  a  corporation  or- 
franlsed  to  erect  cotton  and  woolen  mills  at 
Marble  Falls,  Tex.,  for  the  purpose  of  manu- 
faeturlng  cloth  and  other  goods.  Thai  plain- 
tiff was  a  farmer,  Uvlng  on  his  farm  In  Gilles- 
pie county,  Tex.,  and  had  no  knowledge  of 
the  manner  of  the  organisation  and  control  df 
corporations  such  as  the  one  In  questlcm,  and 
was,  on  account  of  IiIb  Ignorance  of  such  af- 
fairs, unable  to  protect  the  money  and  effects 
he  nUght  Invest  In  the  mill  corporation,  which 
facts  were  known  to  defendants.  That  the 
mDl  corporation  has  alwa^  been  Insolvent, 
and  unable  to  pay  debts  due  Its  promoters, 
except  by  means  of  such  moneys  and  effects 
as  It  could  fraudulentiy  obtain  from  people 
in»perlenced  In  fbe  promotion  and  manage- 
ment of  corporations.  That  defendant  Geoi^ 
Taylor  was  the  didy-authorlzed  agent  of  the 
mill  corporation  on  January  1,  1893,  and  up 
to  January  14,  1894,  and  as  such  was  man- 
aging its  business,  soliciting  and  collecting 
sabscrlptions  to  Its  capital  stock.  That  about 
the  16tb  of  July,  1892,  plaintiff,  at  the  soUd- 
tatlon  of  said  George  Taylor,  subscribed  for 
91,900  of  the  capital  stock  of  the  corporation 
upon  fraudulent  representations  then  made 
by  said  Taylor,  with  the  knowledge  and  con- 
sent of  all  the  defendants,  that  the  corpora- 
tion would  erect  a  large  cotton  and  woolen 
min  at  Marble  Falls,  at  the  cost  ot  ¥100,000, 
of  which  amount  $35,000  had  been  subscrib- 
ed by  the  people  of  Burnet  county,  and  a  like 


amount  had  been  subscribed  by  hlmsdf  <Tay' 
lor),  leaving  only  $30,000  to  be  rabscrlbed^r 
That  plaintiff  believed  the  nnwesentatlonB  to 
be  true.  It  being  material  that  $70,000  had 
been  subscribed.  That  some  time  In  the 
month  ot  April.  1805,  defendant  Taj^r,  as 
agent  of  the  mill  company,  with  the  knowl- 
edge and  consent  of  defendants,  solicited  and 
procured  plaintiff  to  increase  his  subscription 
to  the  capital  stock  of  the  company  from 
$1,600  to  $8,000.  to  be  paid  as  foUows:  16 
per  cent,  when  the  walls  of  th%  main  build- 
ing were  completed  to  the  second  story,  16 
per  eeat.  when  the  walls  were  ready  for  the 
roof,  20  p«  cent  when  the  roof  was  on,  and 
50  per  cent  when  the  machinery  was  sh^ 
ped  to  Marble  Falls,  as  evidenced  by  bill  of 
lading,  which  stipulations  were  in  tile  body 
of  the  subscription  contract  In  writing  which 
plaintiff  signed  for  60  shares  of  stock  of  the 
value  of  $50  each,  aggregating  $3,000.  That 
plaintiff  was  Induced  to  so  Increase  his  stock 
by  representations  made  by  Taylor,  agent  of 
the  company,  In  addition  to  those  previously 
made  by  him,  before  alleged,  with  the  knowl- 
edge and  nmsent  of  all  tiie  defendants,  that 
plaintiff  should  not  be  required  to  pay  any 
part  of  hts  subscription  nntll  the  last  Install- 
ment became  due  as  per  subsolption  contract, 
that  the  mlU  corporation  was  out  of  debt,  and 
that  i^InUff  should  have  employment  In  flie 
mill  as  soon  as  It  was  put  In  operation  at  $76 
per  month,  and  tiiat  the  mill  corporation 
would  be  out  of  debt  aodl  In  operation  not 
later  than  the  1st  day  of  January,  18M.  That 
said  representations  and  promises  were  made 
by  Taylor,  as  agent  as  aforesaid,  before,  at 
the  time,  and  Immediately  after  plaintiff  sign- 
ed the  subscription  contract,  and  tiiat  plain- 
tiff relied  upon  the  same,  which  were  mate- 
rial, and  that  plaintiff  had  no  means  of  then 
ascertaining  whether  they  -were  true  or  false. 
Tbat  said  representations  were  In  fact  false, 
and  were  not,  at  the  time  made.  Intended  to 
be  performed  by  the  mill  corporation  or  its 
agent.  That  on  the  25th  day  of  July,  1803, 
plaintiff  sold  his  farm  In  Gillespie  county  to 
defendant  William  Gold  for  Ave  promissory 
notes  of  said  date,  aggregating  $2,80(^  and 
about  the  8th  of  August,  1803,  defendant  Tay- 
lor, as  agent  of  the  mill  corporation,  witii 
full  knowledge  and  consent  of  all  the  defend- 
ants, frandulently  procured  plaintiff  to  de- 
liver him  all  the  said  notes.— vendor's  lien 
notes,— Taylor  falsely  and  fraudulentiy  repre- 
senting to  plaintiff  that  the  building  of  the 
company  was  completed,  and  ready  for  Ite 
machinery;  that  the  machinery  had  been 
purchased  at  a  spedal  bargain,  but  had  to  be 
paid  for  when  placed  on  the  cars,  and  that 
he  (Taylor)  was  out  collecting  all  the  money 
he  could  ge*  on  subscriptions,  and  taking 
notes  for  the  balance;  that  he  could  not  ex- 
hibit the  bill  of  lading,  as  the  ma<dilnery  had 
to  be  paid  for  before  It  was  shipped,  but  that 
It  had  been  purchased,  and  alt  arrangements 
had  been  perfected  necessary  to  put  the  mill 
In  operation  not  later  than  fbs,  1st  day  of 

Digitized  by  VjOOg IC 


900 


44  SOUTEiWESTBRN  BBPORTEB. 


(Tex. 


January,  1804,  at  which  time  plaintiff  Bhoald 
be  furnlahed  a  lucrative  position  aa  employ^ 
of  the  company  In  the  mill,  and  It  should  be 
out  of  debt.  That  such  representations  were 
made  by  Taylor,  as  agent  aforesaid,  for  the 
purpose  of  Indnclng  plaintiff  to  deliver  him 
the  said  five  promissory  notes  as  collat- 
eral security  for  plaintiff's  60  shares  of 
stock.  That  each  and  all  of  the  representa- 
tloue  were  false.  That  Taylor  knew  them 
to  be  false  at  the  time  he  made  thorn.  That 
the  machinery  had  not  been  purchased  for 
the  mill,  and  no  arrangements  had  been 
made  by  which  the  mill  would  be  put  in 
operation  by  the  1st  day  of  January,  1894, 
and  he  was  not  intending  to  give  plaintiff  lu- 
crative employment  In  the  mill.  That  the 
coi-poratlon  would  not  be  out  of  debt;  and 
that,  relying  upon  such  representationa,  and 
having  no  knowledge  or  means  of  knowledge 
as  to  the  falsity  thereof,  and  still  believing 
that  the  $70,000  had  been  subscribed  as  had 
been  represented  to  him  by  Taylor,  and  be- 
lieving that  the  corporation  would  give  him 
employment  In  the  miU  at  large  wages,  and 
that  it  would  be  out  of  debt  and  In  opera- 
tion by  January  1,  1804,  plaintiff  did  then 
and  there  consent  and  agree  to  indorse  and 
deliver  to  Taylor  three  of  the  notes  afore- 
said, last  falling  due,  and  did  deliver  him  the 
other  two  notes,  but,  as  plaintiff  supposed,  not 
indorsed,  which  notes  were  delivered  to  Tay- 
lor, as  agent  aforesaid,  under  the  following 
stipulations:  That  plaintiff  would  deliver  and 
Indorse  the  three  notes,  and  the  other  two, 
without  indorsement,  to  be  held  by  the  Mar- 
ble Falls  Cotton  &  Woolen  MiU;  the  plain- 
tiff to  Investigate  the  financial  condition  of 
the  corporation,  and  learn  whether  the  ma- 
chinery had  been  purchased  tor  the  mill  aa 
represented,  and  whether  the  mill  would  be 
put  in  operation  by  the  1st  of  January,  1894, 
and  plaintiff  glvw  the  en^doyment,  as  prom- 
ised, at  (75  per  month;  and  If,  upon  Inves- 
tigation, he  found  the  representations  and 
promises  to  be  true,  then  the  notes  should  be 
coUecled  and  the  proceeds  applied  as  fol- 
lows: That  when  the  two  notes  Calling  dne 
first  should  mature,  the  corporation  should 
send  Its  agent  to  plaintiff,  and  they  were  to 
go  together,  and  collect  the  some  from  Gold, 
and  the  proceeds  were  to  be  credited  on  plain- 
tiff's subscription,  and  the  money  applied  on 
payment  of  machinery  for  the  mill;  the  oth- 
er three'  notes  to  be  retained  by  the  corpora- 
tion as  its  property,  and  the  66  shares  ex- 
hibited to  plaintiff  to  remain  in  plaintiff's 
hands.  It  is  fortber  alleged  that  Taylor,  by 
a  trick  set  out,  got  him  to  indorse  the  two 
notes  first  falling  doe,  and  that  the  plaintiff 
did  not  know  be  was  so  indorsing,  believing 
he  was  only  indorsing  the  other  three  notes. 

The  petition  further  shows  that  on  August 
17,  1893,  there  was  a  meeting  of  the  stock- 
holders of  the  corporation  at  Marble  Falls, 
at  which  were  present  George  Taylor  and 
George  Turner,  defendants,  and  the  cashier 
of  the  defendant  bank,  the  corporation  then 


being  In  the  possession  of  the  notes,  when, 
in  the  presence  and  hearing  of  all,  plaintiff 
gave  a  detailed  statement  of  how  he  came 
into  possession  of  the  56  shares  of  stock, 
and  how  Taylor  came  Into  possession  of  the 
notes,  and  all  the  conditions  before  stated, 
and  requested  that  his  notes  be  returned  to 
him;  but,  upon  further  negotiations,  ft  was 
agreed  that  his  notes  to  the  amount  of  91.- 
500  might  be  treed  In  payment  of  hts  stock, 
he  not  waiving  his  right  to  be  employed, 
nor  his  right  to  collect  the  two  notes  first 
maturing,  still  requiring  that  the  proceeds  of 
collection  should  be  applied  to  payment  on 
machinery,  and  that  the  mill  should  be  put 
In  operation  by  the  1st  of  January,  1894;  the 
corporation  to  be' the  owner,  as  tndorser,  of 
(1,500  Interest  In  the  notes,  and  the  plaintiff 
the  remaining  $1,300,  he  then  to  vote  to  the 
amount  of  30  shares  of  stock  at  $50  per 
■hare;  all  of  which  was  then  and  there 
agreed  upon  between  plaintiff  and  Taylor, 
as  agent  aforesaid,  which  agreement  was 
then  announced  In  the  meeting,  in  the  pres- 
ence and  hearing  of  the  directors  of  the  cor- 
poration and  Its  officers,  and  of  defendants 
Turner  and  Taylor  and  the  cashier  of  the 
defendant  bank.  And  it  is  alleged  that 
thereafter  all  the  defendants  bad  full  knowl- 
edge of  the  fact  that  plaintiff  was  the  owner 
of  ¥1,800  Interest  In  the  notes,  and  that  the 
corporation  was  the  owner  of  the  remaining 
fl,C00  Interest  In  the  notes,  and  no  more, 
subject  to  the  conditions  and  the  fulfllltng 
of  the  promises  aforesaid;  and  that,  before 
j  any  of  the  notes  were  paid,  defendant  Gold 
was  fully  advised  of  all  such  facta  Non- 
performance of  the  conditions,  representa- 
tions, and  promisee  is  again  alleged,  the  mill 
not  being  put  tn  operation,  and  no  machin- 
ery having  been  purchased.  It  Is  then  al- 
leged that  George  Turner,  defendant,  acting 
as  the  owner  and  holder  of  the  notes,  and 
BO  representing  himself  to  be  to  the  payor 
of  the  notes,  defendant  Gold,  caused  them 
to  be  paid  to  the  defendant  bank  for  himself, 
the  bank  being  fully  cognizant  of  all  the 
facts  set  out,  and  knew  all  the  parties,  know- 
ing that  the  corporation  could  and  would  not 
employ  plaintiff  as  an  employ^  In  the  mill, 
and  that  It  never  would  be  put  In  <q)eration. 
Other  facts  are  alleged,  which  need  not  be 
recited  at  this  time. 

May  11,  1807,  defendant  Turner,  besides 
demurrers,  general  and  special,  and  general 
denial,  specially  denies  notice  of  the  fraud- 
ulent acts  alleged,  or  participation  therein, 
or  that  he  In  any  way  ratified  the  same: 
denied  that  he  had  any  notice  that  plaintiff 
claimed  the  notes,  or  any  Interest  therein, 
or  that  he  would  claim  that  Taylor  made 
any  false  or  fraudulent  repres^tations  to 
induce  him  (plaintiff)  to  subscribe  for  stock, 
or  part  with  the  notes,  or  that  there  were 
any  conditions  attached  to  the  delivery  of 
the  same.  He  avers  that  the  notes  were  de- 
livered without  condition,  but  were  banded 
over  In  part  payment  of  80  shares  of  stock 
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suliBcrlbed  by  plaintiff,  and  that  Taylor  turn- 
ed them  over  to  the  company,  with  the  con- 
seot  of  plaintiff;  that  at  the  time  plaintiff 
was,  and  bad  been  for  a  long  time  before, 
a  director  In  the  mill  corporation,  charged 
with  the  management  of  Us  affairs,  employ- 
ed lt&  agents,  and  prescribed  their  duties, 
had  access  to  Its  books  and  subscription  lists, 
and  knew  or  ought  to  hare  known  Its  con- 
dition, the  amount  of  stock  subscribed,  and 
knew  the  promises  and  representations  of 
Taylor  were  beyond  his  authority  aa  agent, 
and  could  not  bind  the  company;  and,  if  the 
company  was  charged  with  notice  of  the  al- 
leged false  representations  and  promises  of 
Taylor,  he  also  had  knowledge  of  the  same, 
and,  as  such  director,  knew  the  terms  upon 
which  subscriptions  were  taken,  and  the 
amount,  and  that  the  statements  and  repre- 
sentations of  Taylor  were  false;  and  that 
he  is  estopped  from  pleading  that  they  are 
fraudulent  He  specially  denies  that  Taylor 
made  any  false  representations,  and  that  the 
notes  were  procured  by  fraud;  but,  If  they 
were,  plaintiff  waived  any  right  he  may 
hare  by  reason  thereof  by  surrendering  all 
the  notes  to  the  company  in  payment  of  hla 
subscription,  and  agreed  that  defendant  Tm> 
ner  might  take  them  In  part  payment  of  his 
debt  against  the  company,  after  he  had 
learned  of  the  falsity  of  Taylor's  alleged 
statements;  that  he  did  not  rely  on  any 
false  statements,  because  his  [>osltlon  was 
such  that  he  was  charged  with  notice  of 
their  falsity,  and  that  Taylor  had  no  au- 
thority to  bind  the  company  by  them,  and, 
if  such  statements  were  false  and  mislead- 
ing, plaintiff  had  o.  better  opportunl^  than 
Turner  to  ascertain  the  fact.  He  further 
answered  that  the  company,  prior  to  August 
17,  1883,  was  Indebted  to  him  in  the  sum  of 
19,000  or  more  for  lumber  and  material  fur- 
nished under  contract  with  the  company, 
and  on  the  day  the  stockholders'  meeting 
was  held  In  the  factory  building,  at  which, 
at  plaintiff's  request  he  agreed  to  take,  and 
did  take,  all  of  the  notes  as  cash  In  part 
payment  of  said  debt,  and  released  the  com- 
imny  to  that  extent  to  enable  plaintiff  to 
vote  in  the  meeting,  plaintiff  publicly  stated 
that  Turner  had  so  agreed  that  the  notes 
might  be  so  used;  that  on  September  16, 
1883,  the  notes  were  by  the  board  of  direc- 
tors, plaintiff  being  present  and  participat- 
ing, turned  over  to  the  defendant  Turner  In 
payment  of  a  portion  of  his  debt,  In  pur- 
suance of  his  agreement  to  so  take  the  notes; 
and  he  agreed  to  take  them,  and  then  and 
there  released  the  company,  and  has  not 
looked  to  It  since  to  pay  that  portion  of  his 
debt,  to  all  of  which  plaintifF  agreed,  with 
full  knowledge  of  the  facts.  Defendant  Tur- 
ner further  pleaded  that  after  all  the  work 
on  the  mill  had  ceased,  plaintiff,  with  full 
knowledge  of  all  the  facts,  ratlSed  the  deliv- 
ery of  the  notes  to  this  defendant,  paid  one 
of  the  notes,  and  offered  to  assist  In  the  cc^- 
lectlon  of  the  other  notes,  and  set  up  no 


claim  to  any  portion  thereof,  and  never  at 
any  time  notified  this  defendant  of  his  claim 
thereto;  and  that,  relying  upon  all  the  acts, 
words,  and  acquiescence  of  plaintiff,  be  ac- 
cepted the  notes  in  payment  of  his  debt,  as 
before  stated;  that  the  mill  company  has 
since  become  Insolvent  and  plaintiff  Is  ra'^p- 
ped.  February  12,  1S95,  the  defendant  hunk 
answered  by  general  and  special  demurrers, 
setting  up  misjoinder  of  parties  and  causes 
of  action,  denial  of  plaintiff's  cause  of  ac- 
tion, except  that  as  ctrtlector  it  received  the 
money  on  the  notes,  and  turned  the  same 
over  to  defendant  Turner.  September  21, 
1896,  defendant  Gold  answered  by  general 
demurrer  and  general  denial,  and  specially 
set  up  that  all  the  notes  made  by  him  to 
plaintiff  were  by  plaintiff  indorsed  and  trans- 
ferred to  Turner;  and  thereafter  plaintiff  re- 
ceived for  Turner  from  defendant  Gold  $500 
in  payment  of  tbe  first  note,  and  delivered 
the  same  to  this  defendant;  that  the  note 
for  $600,  Indorsed  as  af(M«sald,  fell  due,  was 
presented  to  him,  and  he  paid  tbe  same  with- 
out notice  of  plalntifTs  claim,  or  of  any  con- 
ditions or  reservations  made  by  plaintiff  at 
the  time  he  indorsed  the  notes;  that  George 
Turner  has  received  all  the  money  due  on 
the  other  notes,  and  has,  for  a  valuable  con- 
sideration. Indorsed  them  to  him  <Gtold),  or 
other  persons  to  whom  he  is  bound  to  pay 
the  same;  that  defendant  Turner  induced 
him  to  pay  the  notes  by  Indemnifying  him 
against  loss,  and  asks  for  judgment  over 
against  Turner  In  case  of  recovery  against 
him.  May  11,  1807,  the  mill  company  an- 
swered by  general  demurrer,  and  adopted 
the  answer  of  Turner.  George  Taylor  did 
not  answer.  Plaintiff  filed  supplemental  pe- 
tition, general  and  eq;>eclal  demurrer  to  Tur^ 
ner's  answer  coming  after  the  general  de- 
nial, on  account  of  a  supposed  failure  to 
allege  that  plaintiff  knew  and  was  advised 
that  the  representations  mode  to  him  by 
Taylor  were  false  and  untrue,  and  that  be 
knew  be  had  been  deceived  by  Taylor,  and 
at  the  times  defendants  assert  he  acted  bs 
and  about  tbe  premises,  and,  so  acting,  estop- 
ped him  from  recovery;  a  general  draial; 
and  specially  that,  if  he  ever  was  a  director 
In  the  mill  company,  he  was  dected  without 
his  knowledge  or  cousent,  and  that  be  never 
acted  or  qualified  up  to  the  time  the  several 
frauds  complained  of  were  perpetrated  up- 
on him,  and  when  he  did  act  as  a  director 
he  had  no  knowledge  of  auch  frauds;  and 
further,  that,  If  he  assisted  In  the  collection 
of  said  notes.  It  was  In  pursuance  of  his 
agreement  to  do  so,  to  the  end  that  the  pro* 
ceeds  might  be  applied  to  the  purchase  of 
machinery  for  said  mill,  that  It  might  be 
pot  In  oE>erat]on  by  January  1,  1894,  and 
that  he  might  secure  the  promised  employ- 
ment, and  for  no  other  puriKwe,  which  was 
known  to  defendants;  further,  that  Turner 
and  Taylor  were  stockholders  and  directors 
In  the  mill  company  at  the  time  he  was  de< 
frauded.  and  knew  of  and  participated  in  the 
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frauds,  and  as  such  directors  aud  stockhold- 
ers took  advantage  of  htm,  their  creditor 
nnd  stockholder. 

By  consent  of  parties,  the  cause  was,  on 
the  19th  day  of  February,  1887,  transferred 
lo  the  district  court  of  Llano  county;  and 
it  was  further  agreed  that  whatever  Judg- 
ment might  be  rendered  against  defendants 
the  bank  and  William  Gold  should  be  exe- 
<>nted  against  George  Turner  qnly.  There 
was  a  trial,  May  term  of  Llano  county  dis- 
trict court.  The  court  overruled  Tomer's 
general  and  special  exceptions  to  plalntllTs 
petition,  except  as  to  the  averments  relating 
to  the  bank,  which  exceptions  were  sustain- 
ed as  to  the  iHink,  and  the  cause  was  dis- 
missed as  to  the  bank.  The  cause  was  sub- 
mitted to  a  Jury  on  special  Issues,  submit- 
ting only  the  liability  of  Turner,  and  there 
was  verdict  and  Judgment  for  plaintiff 
against  him  for  11,658.81,  and  he  has  ap- 
pealed. There  Is  no  brief  for  appellee. 

The  notes  given  by  Gold  to  plaintiff  are  as 
follows:  One  for  ^SOO,  due  B^tember  16, 
1888;  one  for  fOOO.  due  December  1,  1888; 
one  for  f400,  due  July  15.  1884;  one  for  fSOO, 
due  July  16,  1896;  and  one  for  fSOO,  dne 
July  16,  1886;  and  plaintiff  executed  his  In- 
dividual note  for  |200  for  four  shares  of 
stock,  due  February  — ,  1884. 

The  testimony  adduced  by  plaintiff,  sup- 
ported the  averments  of  false  representa- 
tions and  deceit  practiced  upon  him  by  Tay- 
lor, who  was  the  agent  and  business  mana- 
ger of  the  company  In  securing  his  subscrip- 
tions, and  in  procuring  the  tadorsement  of 
the  notes.  Plaintiff  testified  as  follows: 
"Was  not  much  acquainted  with  Marble 
Palls  in  1883.  Traded  there  some,  but  was 
sddom  there.  I  got  acquainted  with  Geo. 
Taylor  In  the  spring  of  1888.  He,  In  Com- 
pany with  some  other  gentlemen,  drove  up 
to  my  bouse  one  evening,  and  told  me  they 
were  out  tryhig  to  get  subserlptions  to  stock 
of  the  MarHe  Falls  Cotton  and  Woolen 
Mill.  They  talked  to  me  that  evening  and 
the  next  morning,  trying  to  get  me  to  sub- 
scribe, but  I  declined.  They  got  me  to  drive 
them  around  the  country  on  the  following 
monilng,  and  were  talking  to  me  about  the 
mill  and  its  fine  prospects,  all  the  time,  and 
Taylor  again  wanted  me  to  subscribe;  said 
they  wanted  to  raise  fMO,000;  that  he  had 
taken  935,000  worth  of  stock,  and  the  peo- 
ple of  Burnet  comity  986,000  worth,  leaving 
only  930,000  to  be  raised  from  the  pecvle  of 
Gillespie  county;  that  the  970,000  snbsnlbed 
was  on  good  men,  and  would  be  paid.  He 
wanted  me  to  take  9600,  and  said  It  should 
not  be  made  payable  at  once,  but  that  I 
should  have  time  on  It  He  got  me  to  drive 
him  around  the  country  again  that  day, 
and  promised  to  give  me  $300  of  his  paid- 
up  stock  for  so  doing.  I  told  him  that.  If 
things  were  as  he  represented,  I  would  sub- 
scribe 9600,  and  he  said  It  was  just  as  he 
represented.  I  then  signed  the  subscription 
list  for  ten  shares  of  960  each.  He  furnished 


the  team,  and  I  drove  him  around  the  coun- 
try, and  introduced  him  to  a  number  of 
people,  and  some  of  my  uel^bors  took  from 
9100  to  9600  worth  of  stock.  While  we  were 
traveling  over  the  country,  be  often  spoke  of 
how  nice  It  would  be  to  have  my  family  in 
town,  and  advised  me  to  sell  my  farm,  and 
Invest  It  in  stock  of  the  company.  I  told 
him  I  could  not  think  of  doli^  sncb  a  thing. 
In  June,  1898.  he  told  me  everything  was 
working  splendidly,  that  tactory  affairs  were 
In  good  shape,  and  that  the  mill  would  aooa 
be  completed.  He  said  he  wanted  to  em- 
Idoy  home  people  to  <^rato  the  mill,  and 
asked  me  If  I  did  not  want  to  get  employ- 
ment In  the  mill  for  myself  and  gliis.  Said 
the  factory  would  use  up  all  the  cotton  and 
wool  in  the  country,  and  they  would  need 
lots  of  help  In  the  mill.  Said  It  would  be  out 
of  debt  and  in  operation  by  January  1.  1881. 
and  again  insisted  on  my  increaaliv  my  sub- 
scription to  93,000;  He  again  Inslgted  on  my 
selling  my  farm,  and  Investing  It  in  stock  of 
the  company,  and  said  that  If  I  would  do  ft 
he  would  give  me  employment  In  the  mlU  at 
976  per  month,  and  Increase  my  wages  when 
I  gtSit  accustomed  to  the  work,  and  tbat  1 
should  not  be  called  on  for  any  money  imtfl 
the  machinery  for  the  fttctory  was  ahli^Kd. 
as  evidenced  by  bill  of  lading,  and  that  the 
factory  should  be  completed  and  out  of  debt 
by  January  l,  1884.  This  he  knew,  because 
nearly  all  of  the  9100,000  had  been  subecrlb- 
ed,  and  was  on  good  men.  I  tcdd  Um  I  could 
not  take  the  stock  unless  I  sold  my  farm; 
that  it  I  could  eell  It,  I  might  take  the  stock. 
I  afterwards  had  an  opportunity  to  sdi  It  to 
Wm.  Gold  tm  92,800,  and  T^lor  wnnted  me 
to  Invest  it  In  the  factory,  repeating  co  me  all 
hQ  had  before  said,  and  said  further  that 
he  would  make  the  contract  with  me  outside 
of  the  paper,  and  that  would  be  all  right  I 
suggested  that  part  of  the  mon^  vras  al- 
ready due  by  the  terms  of  the  subscription 
list,  and  that  I  would  not  put  my  money  into 
the  factory  at  all,  unless  I  knew  tiiat  It  was 
aU  right;  that  I  did  not  want  to  loose  It. 
He  then  told  me  that.  If  I  would  Increase  my 
subscription  to  98,000^  payment  should  be 
postponed  until  the  machinery  was  shipped, 
as  evidenced  by  bill  of  lading.  I  told  him 
that  If  he  would  agree  that  my  money  should 
be  used  ohly  for  flie  purchase  of  machinery  for 
the  factory,  and  that  I  should  have  employ- 
ment as  before  promised,  and  that  nearly 
all  the  9100;000  bad  been  subscribe^,  and 
that  the  mill  would  be  In  operation  and  out 
of  debt  by  January  1,  U84, 1  would  increase 
my  subscription  to  98,000^  I  wanted  Taylor 
to  indorse  back  of  my  name  on  the  subscrip- 
tion book.  To  be  paid  for  machinery  only.' 
and  he  refused  to  do  It  saying  other  per8<ms 
would  have  to  sign  the  same  list;  but  he 
promised  me  that  the  money  should  be  so 
used,  and  I  then  subscribed  the  93,000  In  con- 
sideration of  this  promise,  and  the  other 
facts  above  stated.  I  thai  sold  my  farm  to 
Wm.  Gold.    The  trade  was  consummated 
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July  25,  1883,  and  Taylor  came  to  my  bouse 
on  the  Stb  of  August  following,  and  told  me 
the  factory  building  was  complete,  and  that 
the  machinery  had  been  purchased  at  a  great 
bargain,  but  parties  from  whom  It  was  pur- 
chased would  not  ship  It  nntU  the  price  was 
paid,  because  of  the  low  price  at  which  It 
was  sold,  and  that  he  must  have  the  money 
to  pay  for  it  right  away,  or  lose  the  bargain. 
He  said  he  could  use  the  Gold  notes  at  the 
hank  to  raise  money  to  pay  on  the  machin- 
ery. I  told  him  I  would  not  let  the  notes  go 
that  way;  that  the  machinery  must  be  ship- 
ped, and  the  notes  applied  towards  paying 
for  it,  before  I'd  let  them  go.  He  said  he 
could  arrange  that  matter,  and  It  would  be 
all  right  anyway.  He  showed  me  two  certifi- 
cates of  stock,  one  for  flfty-slx  shares  and 
one  for  four  shares,  already  made  out  and 
signed  by  the  president  and  secretary  of  the 
company,  and  wanted  me  to  turn  over  the 
Oold  notes,  and  I  refused  to  do  it,  telling  him 
they  should  only  go  to  pay  for  machinery. 
We  agreed  that  be  should  take  the  notes  and 
bold  them,  and,  as  they  fell  due,  he  was  to 
come,  and  I  go  with  him  to  collect  them,  or 
he  send  them  to  me,  and  I  collect  them,  and 
apply  the  money  on  the  machinery  or  debts 
for  machinery,  and  he  was  to  turn  the  certifi- 
cates of  stock  over  to  me  and  I  hold  them, 
and,  If  everything  come  up  as  he  had  repre- 
sented, agreed,  and  promised,  then  the  notes 
and  money  collected,  as  collected,  should  be- 
long to  the  company,  and  the  certificates  of 
stock  should  belong  to  me.  He  handed  me 
the  certificates  of  stock,  and  I  handed  him 
the  notes.  He  said  I  should  Indorse  the 
notes,  and  I  refused  to  do  it,  and  he  then 
said  the  company  would  hare  nothing  on 
which  to  raise  money  to  buy  machinery,  and 
I  said  I  did  not  want  my  notes  used  that 
way,  but  only  to  pay  on  machinery  after  It 
was  purchased.  On  his  promise  to  hold  the 
notes,  and  use  them  only  to  pay  for  machin- 
ery for  the  factory,  1  agreed  to  Indorse  the 
last  three  notes,— the  last  maturing.  I  sat 
down  at  a  table  to  Indorse  the  notes,— he  on 
one  side  and  I  on  the  other,— and  he  would 
write  the  Indorsements  and  pass  them  to  me 
to  sign.  I  had  indorsed  two  of  the  notes, 
when  be  said:  There  is  no  use  holding  back 
on  any  of  these  notes.  You  know  you  prom- 
ised to  give  them  all  to  me,  and  now  I  have 
bought  the  machinery  and  employed  you. 
iDdorse  all  these  notes,  and  I  will  see  that 
the  money  goes  as  you  desire  It*  I  had  put 
the  first  two  notes  In  an  envelope  to  them- 
selves. When  he  said  this,  I  got  op  to  go 
Into  another  room  to  see  my  wife,  and  when 
I  came  back  he  said,  'Well,  Grobe,  It  is  all 
right  anyway;  finish  signing  these  notes.' 
I  bad  to  sign  a  note  for  $200  and  transfer 
certificate  for  four  shares  that  was  to  be  at- 
tached to  the  note.  I  paid  no  attention,  but 
signed  the  papers  that  he  passed  to  me,  with- 
out reading  them.  He  talking  to  me  all  the 
time  about  the  mill.  I  did  not  know  that  I 
had  signed  the  first  two  notes,  and  did  not 


Intend  to  Indorse  tbem,  and  did  not  know 
that  I  was  doing  it,  and  would  not  have  done 
so  had  I  known  It  Taylor  put  all  the  notes 
In  his  pocket  and  carried  them  off.  At  this 
time  Taylor  told  me  there  would  be  a  stock- 
holders' meeting  In  the  factory  building  on 
August  17th.  1  attended  this  meeting,  of 
which  Badger  was  secretary  and  U.  Collins 
assistant  Defendant  Taylor,  Manley  Turn- 
er, son  of  defendant  Geo.  Turner,  Otto  Bb- 
llng,  and  others  were  there.  Was  not  then 
acquainted  with  defendant  Turner,  but  an 
old  gentleman  was  present  who  I  after- 
wards learned  was  he.  In  this  meeting  a 
resolution  was  passed  to  the  effect  that  uo 
one  but  those  who  had  made  some  payment 
on  his  stock  should  be  entitled  to  vote, 
whereupon  I  got  up,  and.  In  the  hearing  of 
all  present  stated  that  I  had  not  paid  one 
cent  on  my  stock,  and  then  told  them  tbe 
terms  and  conditions  on  which  I  had  sub- 
scribed, as  heretofore  related.  I  stated  fully 
all  the  conditions  under  which  I  delivered 
the  Gold  notes  to  Taylor,  and  the  considera- 
tions moving  me  to  do  so.  I  did  not  men- 
tion indorsing  all  these  notes,  because  I  did 
not  know  I  had  done  so.  I  remarked  that  I 
would  take  my  notes  back,  and  quit  the 
company,  and  started  to  leave  tbe  meeting, 
when  Geo.  Taylor  and  Manley  Turner  fol- 
lowed me;  and  Manley  Turner,  in  the  pres- 
ence of  Taylor,  said  that.  If  he  had  bought 
the  notes  yesterday,  be  would  have  b^n  an 
Innocent  purchiuer,  and  they  both  began 
persuading  me  to  return  to  the  meeting,  and 
release  the  conditions  on  tbe  notee.  Manley 
Turner  told  me  that  the  company  was  all 
right  snd  what  Taylor  had  told  me  was 
true,  80  far  as  he  knew.  I  then  agreed  to  re- 
lease the  conditions  to  $1,&00  of  the  notes, 
and  Manley  Tomer  then  went  to  the  secre- 
tary, and  told  him  what  I  had  agreed,  and 
Mr.  Badger  got  up,  and  started  to  state  it 
and  the  president  stopped  him,  saying: 
'Grobe  needs  no  mouthpiece.  Let  him  state 
It'  I  then  said  I  agreed  to  what  Mr.  Badger 
said.  I  did  not  hear  all  be  said;  only  heard 
him  say  'Grobe  releases  conditions  to  $1,600 
of  the  notes,  and  that  that  amount  shall  go 
in  as  payment  on  bis  stock.*  I  thought  the 
company  was  all  right  and  what  Taylor  told 
me  was  true,  after  making  Inquiries  that  day 
of  Badger,  Manley  Turner,  and  maybe  M. 
D.  Haygood.  I  returned  to  the  Falls  again 
September  25fh  following.  I  had  collected 
tbe  first  note  from  Gold,  and  came  to  torn 
the  money  over.  I  ascertained  from  Otto 
Ebllng  that  defendant  Turner  had  the  note. 
I  went  to  Manley  Turner,  thinking  he  was 
the  man  that  had  the  note,  and  found  out 
for  the  first  time  he  was  not  defendant  Geo. 
Turner.  He  said  tbe  note  was  at  the  bank, 
and  that  It  was  his  father  who  had  it,  and 
that  his  father  was  out  of  town,  and  would 
return  the  next  day,  September  26th,  and 
would  get  the  note.  I  supposed  defendant 
Turner  was  holding  tbe  note  for  the  com- 
pany, as  I  knew  some  person  had  to  have  it 
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I  9480  at  Manley  Turner's  saloon  over 
n^ht,  and  the  next  morning  be  gave  me  bis 
receipt  for  it;  to  be  credited  on  the  note. 
The  receipt  was  for  f 480,  to  be  applied  on 
Gold  notes,  was  all  I  noticed.  Gold  paid  me 
9480  in  currency  and  |20  In  coin.  I  sent  the 
920  balance  dne  on  the  note  to  Tnmer.  but 
never  got  the  note.  Some  time  after  I  got 
notice  that  this  note-^so  the  9900  note- 
was  at  Fredericksbnrg  bank  for  collection, 
and  Gold  made  me  trouble  until  I  showed 
him  Turner's  leeelpt.  and  be  said  nothing 
more.  I  saw  Otto  Ebllng  on  September  28th, 
and  showed  htm  the  contract  of  employment 
I  had  with  Taylor,  and  be  told  me  it  was 
not  binding  oa  the  company,  and  that  I  bad 
better  have  the  directors  ratify  it,  and  told 
me  the  directors  were  to  meet  that  day  in 
the  bank.  At  the  directors*  meeti&g,  at 
which  defendants  Turner  and  Taylor  were 
pnnent,  I  presented  the  contract  of  employ- 
ment, and  also  stated  to  them  the  repre- 
sentations and  conditions  under  which  I 
parted  with  my  notes,  and  asked  tb«n  to  In- 
dorw  the  same,  which  they  did.  Then  the 
question  of  the  Gold  notes  came  up  agiUn, 
and  I  explained  what  has  transpired  con- 
cerning them,  as  heretofAre  stated.  Soon 
after  this.  I  learned  that  Taylor  had  gone, 
and  work  had  stopped.  Then  gave  CMd 
notice  not  to  pay  the  notes,  and  saw  Holland 
and  others,  and  found  out  that  defendant 
Tnm^  claimed  the  notes.  I  tried  to  get  the 
notes  back,  and  could  not  At  the  time  I 
parted  with  my  notes,  and  up  to  after  Sei^- 
tember  26tta,  I  knew  nothing  of  the  condltlim 
of  the  mill  company,  and  knew  nothing  to 
the  contrary  of  the  truth  of  Taylor's  rep- 
resentations, which  I  bdlered,  and  upon 
which  I  relied.  I  have  demanded  jmyment 
for  my  notes  from  each  of  the  defendants, 
and  they  have  refused  to  pay  me  anything. 
When  I  talked  with  the  directors  on  Sep- 
tember 26th  In  defendant  Tomer's  presence, 
they  all  seemed  to  understand  and  know 
what  representations  and  promises  l^lor 
had  made  to  me  to  get  my  notes.  None  of 
ttiem  said  anything  almnt  the  condltI<m  the 
company  was  In.  There  was  nothing  said 
or  done  that  day  with  reference  to  eztondlng 
the  time  of  completing  tbe  mill.** 

On  cross-examination,  said  witness  testlfled: 
"When  I  agreed  to  take  stock.  I  signed  writ- 
ten subscription  ap«ement.  This  was  sever- 
al weeks  before  I  turned  over  the  notes.  My 
object  In  ^vlng  my  note  for  $200  was  to  cov- 
er the  balance  of  my  subscription  not  covered 
by  the  $2,800  of  the  Gold  notes.  I  kept  up 
with  tbo  alliance  business  at  Bfarble  Falls, 
and  attended  a  great  many  meetings  there, 
but  attoided  no  cotton  and  woolen  mm  meet- 
ings prior  to  August,  1883,  but  I  had  notice 
of  and  attended  two  directors'  meeting  after 
August,— on  September  2eth  and  November 
4th.  I  had  no  private  conversation  with  de- 
ftaidante  Turner  and  Taylor  or  any  one  on 
August  ntb,  and  defendant  Turner  said  noth- 
ing about  taking  ttie  notes  as  cash,  and  there 


was  nothing  expressed  about  Turner  taking 
them  that  day.  On  November  4,  1SS3.  I  had 
a  conversation  with  Turner  atmut  the  notes, 
but  do  not  remember  who  started  the  conver- 
sation nor  what  was  said.  I  did  not  have  a 
conversation  with  Otto  Ebllng  at  the  bank  in 
Harble  Falls,  in  which  I  told  him  the  com- 
pany had  ratified  the  contract  with  reference 
to  my  employment,  and  that  everything  was 
all  right  and  that  my  subscription  went 
Taylor  and  I  did  not  go  to  the  bank  afta 
S^)tember  26th,  directors*  meeting  nor  at  any 
other  time,  and  tell  Otto  Ebllng  everything 
was  all  right  and  instruct  him  to  turn  the 
Gold  notM  over;  nor  did  I  tell  Ebllng  any- 
thing at  an  about  the  noti«,  nor  have  any 
conversation  with  him  about  them.  I  had  no 
conversation  with  Geo.  Turner,  defendant 
about  the  ratification  of  the  contract  rent- 
ing to  my  employment  at  any  t]m&  The  onr 
ly  reason  I  did  not  want  to  Indorse  the  first 
two  notes,  I  did  not  want  them  to  get  Into 
the  hands  of  any  one  who  would  press  Ur. 
Ctold;  and  the  reason  I  transferred  any  of 
the  notes,  I  thought  these  people  were  honest 
and  I  could  trust  them.  When  I  went  around 
ttie  country  with  Taylor,  I  did  not  recommend 
the  company  to  any  one.  I  only  told  them 
my  opinion  of  the  company,  and  that  I  had 
taken  stock.  On  August  17, 1893, 1  had  prox- 
ies of  nearly  every  one  In  my  neighborhood, 
and  I  voted  my  votes  and  these  proxies  to  re- 
tain Taylor  as  manager  of  the  company.  I 
assisted,  or  tried  to  assist  In  the  collection  of 
the  9500  and  9000  notes,  written  on  one  piece 
of  paper,  because  1  did  not  want  Gold  crowd- 
ed by  any  one,  and  reserved  the  right  to  col- 
lect them  for  the  same  reason.  When  t  wrote 
to  defendant  Turner  about  these  two  notes 
on  SeptembfflT  28,  1893,  I  did  not  know  he 
dalmed  them  as  bis  own.  I  wrote  to  him  be- 
cause he  was  a  director,  and  had  charge  of 
the  business  of  the  company.  I  tamed  the 
Gold  notes  over  to  the  company  as  security 
only,  and  signed  no  papers  except  them,  yrbea 
I  tnmed  them  over  to  Taylor.  At  the  direc- 
tors* meeting  of  September  20th,  I  thoaght 
Turner  was  collecting  the  Gold  notes  for  the 
company,  and  not  for  himself.  ^Hiere  was 
nothing  whatever  said  In  that  meeting  about 
the  Gold  notes.  I  don't  know  what  vras  the 
value  of  the  min  company  stock.  The  tmlj 
otter  I  heard  was  by  A.  S.  Johnson,  Septem- 
ber 26, 1803.  He  offered  100  cents  on  the  dol- 
lar In  Marble  Falls  town  lots." 

Other  testimony  tends  to  estaUlsh  the  fact 
that  plaintiff,  at  the  meeting  of  the  stock- 
holders on  August  17,  1893,  at  which  Taylor, 
Tnmer,  and  the  bank  cashier  were  present; 
gave  notice  to  all  present  of  the  manner  and 
terms  on  which  fae  Indorsed  the  notes,  and  tbe 
purposes  of  the  same,  and  that  plaintiff  final- 
ly agreed  that  91,o00  Interest  In  the  notes 
was  to  be  tiie  property  of  tbe  company,  be  rt^ 
serving  as  his  property,  the  remaining  91.300 
.  interest  therein.  George  S.  Turner,  defend- 
ant testified  as  foDows:  '1  had  no  notice 
1  whatever  that  there  were  any  conditions  at- 
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tached  to  tbe  Gold  DOtas,  nor  did  I  bare  any 
notice  that  they  were  not  unconditionally 
turned  over  to  the  company  as  payment  on 
Grobe's  subscription.  I  was  present  at  the 
stockholder's  meeting  of  August  17th,  when 
the  question  as  to  stoclcholders  voting  in  the 
meeting  came  up.  Orobe  got  up  in  the  meet- 
ing and  said  that  he  had  not  paid  one  dollar 
in  money  on  his  stock,  but  that  he  had  turned 
over  his  notes  to  the  company,  and  that,  tC 
they  could  not  be  used  as  money,  he  would 
have  nothing  further  to  do  with  the  mill  com- 
pany. Grobe  and  Taylor  then  came  to  me,- 
and  aslied  me  if  it  was  not  a  fact  that  I  had 
agreed  to  take  the  Gold  notes  as  cash,  and 
credit  the  mill  company  with  their  full  face 
value,  and  I  said  I  had,  and  I  told  them  I 
would  so  announce  to  the  meeting.  After 
having  this  talk  with  Grobe  and  Taylor,  we 
all  went  back  Into  the  meeting,  which  had 
been  at  recess  for  a  few  moments,  and  Grobe 
then  stated  to  the  meeting  that  he  had  turned 
his  notes  over  to  the  company  on  his  sub- 
scription, and  that  I  bad  agreed  to  take  them 
as  cash  on  what  the  company  was  owing  me. 
I  then  stated  that  I  had  accepted  the  notes 
at  their  face  value,  as  cash,  and  thereupon 
Grobe  was  permitted  to  cast  60  votes  In  the 
meeting.  When  I  made  the  statement  to  the 
meeting  that  I  had  agreed  to  take  the  notes. 
Grobe  was  standing  within  three  feet  of  me. 
Grobe  said  be  had  sold  his  farm  for  the 
notes,  with  the  understanding  that  they 
should  be  used  as  money.  There  was  nothing 
said  by  Grobe  in  my  hearing  about  the  notes 
being  turned  over  conditionally,  and  I  had  no 
notice  of  any  condition.  Grobe  said  nothing 
about  his  getting  employment  In  the  mill  as 
being  one  of  the  conditions  under  which  the 
notes  were  turned  over.  The  Gold  notes  and 
Grobe's  Individual  note  were  indorsed  by  8. 
E.  Holland,  president,  and  delivered  to  me,  on 
or  about  the  16th  day  of  September,  1893, 
without  any  condition,  reservation,  or  limita- 
tion. After  the  17th  of  August,  I  saw  Orobe 
no  more  until  the  2Ctb  day  of  September, 
when,  early  In  the  morning  of  that  day,  he 
paid  me  $480,  and  for  some  reason,  explained 
by  him,  be  lacked  $20  havlug  enough  money 
to  pay  the  first  note.  I  handed  him  a  receipt 
for  the  entire  $S0O,  written  by  my  son  Man- 
Icy,  and  signed  'Geo.  S.  Turner,  per  Manley.' 
Two  days  afterwards,  he  sent  me  the  $20. 
Grobe  knew  at  the  time  that  the  Gold  notes 
had  been  transferred  to  me.  He  came  to 
me,  X  think,  on  the  evening  of  the  2Sth  of 
September,  and  asked  me  if  the  Gold  notes 
had  been  turned  over  to  me,  and  I  told  him 
they  bad.  He  then  explained  to  me  why  he 
had  taken  this  stock  was  to  get  employmeat 
in  the  mill  for  the  purpose  of  moving  to  town 
to  educate  his  children,  and  stated  that  Tay- 
lor had  given  him  a  written  contract  that  he 
should  have  a  position  in  the  mill,  and  asked 
me  to  use  my  Influence  to  get  the  directors 
to  ratify  It,  and  I  told  him  I  would  do  so. 
There  was  nothing  said  whatever  about  con- 
ditions attached  to  the  Gold  notes.  Plaintiff 


never,  at  any  time,  within  my  knowledge,  ob> 
jected  to  these  notes  being  transferred  to  me, 
and  on  the  17th  day  of  August  he  publicly 
stated  that  he  consented  to  their  transfer. 
Orobe  never  at  any  time  prior  to  the  institu- 
tion of  this  suit  notified  me  of  any  conditions 
attached  to  said  notes,  or  that  he  claimed 
them,  or  any  part  of  them.  When  Grobe 
asked  me  to  assist  him  to  get  the  directors 
to  ratify  the  contract  with  reference  to  his 
employment  In  the  mill,  he  told  me  that  Otto 
Ebling  told  him  that  Taylor  had  no  authority 
to  bind  the  company  by  such  a  contract,  and 
he  had  better  have  it  ratified.  I  never  looked 
to  the  mill  company  for  the  payment  of  ¥3,- 

000  of  my  debt,  after  I  agreed  to  take  the 
Gold  notes  and  Grobe's  individual  note.  1 
had  but  little  business  dealings  with  George 
Taylor.  When  X  wanted  to  learn  anything 
about  the  mill  company,  I  always  went  to- 
Holland,  Its  president,  or  Ebling,  its  treasurer. 

1  did  not  contract  with  Taylor.  I  contractedi 
with  the  directors.  After  I  refused  to  fnr- 
nish  any  more  lumber,  the  president  of  the- 
company  told  me  that  Taylor  was  taking  sub- 
scriptions and  collecting  money  due  thereon,, 
and  I  went  to  him  to  learn  what  prospect  I 
had  to  get  the  money  for  lumber  furnished 
and  to  be  furnished,  if  I  decided  to  go  ahead 
with  the  contract,  and  It  was  then  he  told  me 
about  the  Grobe  subscription,  and  his  agree- 
ment to  turn  over  the  notes.  This  was  be- 
fore the  notes  were  secured  by  Taylor.  1 
told  him  I  would  furnish  no  more  lumber, 
unless  I  was  secured  some  way,  and  Taylor 
agreed  to  get  these  notes,  and  tuim  them  oveir 
to  me;  as  Grobe  was  going  to  sell  his  farm. 
I  saw  Holland,  president  of  the  company, 
and  he  agreed  that  the  notes  might  be  turned' 
over  to  me.  Grobe  told  me  that  Taylor  had> 
employed  him  to  solicit  subscriptions  for 
stock  of  the  mill  In  Gillespie  county,  for 
which  Taylor  had  agreed  to  allow  him  com- 
mission. I  relied  on  Taylor  turning  these- 
notes  over  as  he  promised.  My  son,  Manley, 
was  not  my  agent  when  Grobe  paid  the  $500- 
note  first  maturing.  I  simply  kept  my  papers 
in  his  business  house.  I  got  some  ootee  from 
the  company  and  some  lots  In  a  compromise- 
of  a  Judgment,  but  they  did  not  nearly  par 
me.  I  was  on  bond  of  Evans  &  Mallory, 
contractors  to  build  the  factory.  The  only 
way  the  mill  company  had  to  pay  its  debt» 
was  by  subscription  to  its  stock.  I  had  ar- 
rangements with  the  mill  company  by  which 
I  was  to  receive  the  proceeds  ot  every  kind 
from  the  subscriptions  nntll  my  indebtednesa 
was  paid." 

The  proceedings  of  the  meeting  August 
17th,  1803,  show  the  following:  "The  meet- 
ing then  considered  Mr.  Grobe's  statement  of 
how  he  came  to  take  stock  In  said  factory, 
and  discussed  the  same."  The  cashier  of  the 
First  National  Bank  of  Marble  Falls—Otto 
Ebling— testified  that  the  Gold  notes,  with 
others,  were  turned  over  to  Turner  before 
September  2a  1803,  and  that  "some  time  aft- 
er the  meeting  of  the  stockholders,  Angnst- 
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17,  1893,  Geo.  Taylor,  In  company  with  Grobe, 
told  me  in  substance  that  everything  had 
been  satisfactorily  arranged,  and  that  I  could 
now  turn  the  notes  over  to  the  company,  as 
they  belonged  to  IL"  Grobe,  in  his  rebuttal 
tcatlmony,  denies  that  he  went  to  the  bank 
with  Taylor,  as  stated  by  Ebllng.  Enough  of 
the  testimony  has  been  stated  to  explain  the 
Issues.  Other  testimony  will  be  stated  as 
questions  may  arise. 

Ike  D.  White  and  J.  O.  Cook,  for  appellant 

COLTiARD,  J.  (after  stating  the  facts). 
There  was  no  error  In  oTemillng  defendant's 
special  exceptions  to  portions  of  plaintlCfB  pe- 
tition setting  up  verbal  agreement  and  under- 
standing between  Taylor  and  plaintiff  with 
reference'  to  the  subscription  of  the  latter. 
The  assignment  questions  the  ruling  upon  the 
ground  that  parol  agreements  were  not  per- 
missible to  vary  or  qualify  the  terms  of  the 
subscription  list  in  writing,  signed  by  plafn- 
tlfr.  When  fraud  and  false  representations 
are  employed  to  secure  a  writing,  the  facts 
rest  in  parol,  and  may  be  shown  by  parol  evi- 
dence. In  such  case  the  general  mle  that 
parol  evidence  is  inadmissible  to  vary  or  con- 
tradict a  writing  does  not  apply.  Condict  v. 
Brown,  21  Tex.  422;  Rich  v.  Ferguson,  46 
Tex.  387,  389;  Rol>ertson  v.  Guerin.  SO  Tex. 
322,  323;  Routh  v.  Caron,  64  Tex.  2»2;  CJlegg 
V.  Hotel  Co.,  1  White  &  W.  Civ.  Gas.  Ot. 
App.  S  G21;  Ranger  v.  Heame,  41  Tex.  258. 
Because  of  the  same  principle,  it  was  not 
error  to  admit  in  evidence  verbal  statements 
and  representations  of  George  Taylor  in  re- 
lation to  the  transfer  or  Indorsement  of  the 
notes  by  plaintiff.  If  defendant  Turner  par- 
ticipated in  the  alleged  fraud,  be  would  have 
no  right  to  contribution  from  his  Joint  tort 
feasOTs,  and  we  do  not  see  how  he  can  com- 
plain that  the  case  was  submitted  to  the  Jury 
upon  his  liability  to  plaintiff  alone,  plaintiff 
not  complaining.  Gnlf,  C.  &.  S.  F.  Ry.  Co. 
V.  Galveston,  H.  &  8.  A.  Ry.  Co.,  83  Tex.  509, 
615,  18  S.  W.  956;  Rush  v.  Bishop,  60  Tex. 
178.  The  verdict  and  Judgment  of  the  court 
must,  however,  dfspose  of  all  the  parties  to 
the  suit  We  must  hold  that  the  court  erred 
In  the  charge  vpon  notice  as  affecting  Turner, 
the  Indorsee  of  the  notes.  The  court  char- 
ged: "Notice  exists  where  knowledge  is  act- 
ually brought  home  to  the  party  to  be  affect- 
ed by  It,  or  when  he  might,  by  the  use  of  rea- 
sonable diligence,  have  Informed  himself  of 
the  existence  of  certain  facts."  As  to  the 
purchaser  of  a  nej^otlable  note,  he  is  not  bound 
to  take  notice  of  facts  which  he  might  have 
known  by  the  exercise  of  reasonable  diligence. 
The  question  Is,  did  he  act  In  good  faith,  un- 
der the  circumstances,  considering  the  Infor- 
mation actually  brought  to  his  knowledge? 
"Mere  suspicion  that  there  may  be  a  defect 
of  title  in  its  holder,  or  knowledge  or  cir- 
cumstances which  would  excite  suspicion  as 
to  bis  title  in  the  mind  of  a  prudent  man,  is 
not  snfflclent  to  Impair  the  title  of  the  ptu^ 


chaser.  That  reanlt  will  only  follow  where 
there  has  been  bad  faith  on  his  part."  Bu- 
chanan V.  Wren.  10  Tex,  Civ.  App.  564.  572. 
30  S.  W.  1077;  CromweU  v.  Sac  Co..  96  C.  S. 
58.  There  was  reversible  error  in  the  court's 
charge  on  the  question  of  notice,  as  above 
stated.  But  there  was  no  error  in  the  court's 
charge  in  failing  to  limit  the  inquiry  as  to 
notice  to  facts  known  to  Turner  anterior  to 
the  time  the  notes  were  Indorsed  and  trans- 
ferred to  him.  He  would  be  affected  with 
the  consequences  of  his  knowledge  of  facts 
known  to  him  at  the  time  he  became  the  owner 
of  the  notes.  It  seems  the  notes  were  not  in- 
dorsed to  him  until  about  the  16th  day  of 
September,  1893,  after  the  meeting  of  the 
stockholders  on  the  17th  of  August,  at  which 
plaintiff's  testimony,  and  that  adduced  by 
him,  tends  to  show  he  gave  notice  of  the 
facts  attending  his  subscription,  aod  the  de- 
livery of  the  notes  to  Taylor,  the  agent  of  the 
company.  If  Turner  was  present  at  this 

I  meeting,  and  heard  the  statements  plaintiff 
made,  he  couM  not  claim  innocence  and  good 
faith  in  the  subsequent  purchase  of  the  notes, 
if  plaintiffs  statements  were  true.  If  Tur- 
ner so  acquired  the  notes,  he  assumed  the  con- 
sequences of  the  truth  of  the  statements  in 
thereafter  becoming  the  owner.  In  such 
case  the  notes  were  subject  to  plaintlff*B  rights 
growing  out  of  the  circumstances  stated,  as 
well  in  the  hands  of  Turner  as  of  the  com- 
pany. We  have  in  the  forgoing  dlseusseil 
every  question  It  would  be  proper  to  express 
an  opinion  upon  on  this  appeal.  Other  al- 

I  Icged  errors  as  to  the  findings  of  the  Jury,  win 
probably  not  arise  upon  another  trial.  Be- 
cause of  the  error  pointed  out  In  the  court's 
charge  upon  the  subject  of  notice  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


THAYER  et  ai.  t.  WATHEH  et  al.i 
(Court  of  Civil  Appenla  of  Texas.   Nov.  27. 

1897.) 

Railroads— JCDioi At.  Sai.b — Reobganizatios  bt 
PUKCHASERB  —  EfFBCT — FaTICB!JT  IS  BONDS — 
SECCRITIE8— COXBTROCTIOH  OT  COHTHACT. 

1.  The  bondholders  of  a  railroad  corporation, 
after  default  in  payment  of  the  interest,  en- 
tered ioto  an  agreement  to  appoint  trustees  to 
hasten  foreclosure,  purchase  the  property,  di- 
rect a  reorganisaticHi,  and  distrltrate  secoritiei 

j  of  the  company  pro  rata  amonc  the  old  bond- 
I  holders,  woo  were  to  accept  la  full  Cor  all 
claims  under  the  bonds  such  an  amount  of  the 
securities  In  the  new  company  as  should  be  pro- 
I  portioned  to  the  nunibn-  of  bonds  held  by  thnD. 
I  At  several  meetings  held  after  reorganisation, 
:  it  was  resolved  that  new  bonds  be  issued  to  be 
distributed  to  the  original  bondholders.  The 
company  finally  issaed  certificates  of  stock,  in- 
stead of  bonds,  for  distribution.  HfM,  that  the 
securities  referred  to  in  the  agreement  meant 
bonds,  and  not  certificates  of  stork. 

2.  Under  Rev.  St.  1895,  art.  4550,  which  an- 
thoiizee  the  purchasers  of  a  railroad  at  judicial 
sale  to  form  a  corporation  for  the  purpose  of 
acquiring,  owning,  m^iataining,  and  opomting 


&  Writ  of  error  denied  by  supreme  court. 
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the  road,  when  such  corporation  is  formed,  It  is 
dldtinct  from  the  cAd,  and  the  property  and 
franchisea  must  be  traosFerred  by  the  purchas- 
ers before  it  becomes  vested  with  title  thereto. 

a  Under  Rev.  St.  1885,  art.  4584e.  which  pro- 
vides that  anj  corporation  organized  to  operate 
a  railroad,  after  judicial  sale  thereof,  may  issue 
stock  and  bonds  in  the  proportion  that  they 
may  deem  advisable,  subject  to  certain  restric- 
tions, anch  corporation  may  issue  bonds  in  pay- 
ment of  the  property  and  franchises  of  the  rail- 
road acquired. 

4.  The  fact  that  the  parties  compriaing  the 
pardiasers  are  the  same  as  those  comprising  the 
new  conoratlon  is  no  bar  to  their  dMling  with 
each  other. 

Appeal  from  district  court,  DaUaa  county; 
W.  J.  J.  Smith,  Judge. 

Suit  by  ■William  P.  Thayer  and  others 
against  B.  S.  Wathem  and  others  for  the 
construction  of  a  trust  agreement,  and  for 
other  relief.  From  a  judgment  for  defend- 
ants, plaintiffs  appeal.  Affirmed. 

The  Dallas  Rapid-Transit  Railway  Com- 
pany was  a  general  railroad  corporation,  or- 
ganized under  chapter  1  of  title  84  of  the 
Uevised  Statutes  of  1879.  Its  property  and 
franchisea  were  subject  to  a  mortgage  to 
secure  $110,000  in  bonds.  The  owners  of 
said  bonds  entered  Into  the  following  agi-ee- 
ment,  viz. :  "Whereas,  the  Dallas  Rapid- 
Transit  E.  R.  Co.  gave  its  first  mortgage  or 
trust  deed  to  the  Farmers'  Loan  &  Trust 
Company,  dated  July  21,  1S90,  to  secure  Its 
(J  per  cent,  bonds,  which  bonds  are  outstand- 
ing to  the  amount  of  $110,000;  and,  where- 
as, default  has  been  made  In  the  payment  of 
the  coupon  interest  on  said  bonds  which  fell 
due  on  January  1,  1893,  and  suit  has  been 
commenced  In  the  district  court  of  Dallas 
county,  14th  judicial  district,  by  the  Farm- 
ers* Loan  &  Trust  Company,  for  the  fore- 
closure of  said  mortgage  or  trust  deed,  and 
sale  of  the  property  covered  thereby,  said 
trustee  intervening  In  the  suit  of  the  North 
Texas  National  Bank  v.  Dallas  Rapid-Trans- 
it Railroad  Co.,  and  It  has  become  neces- 
sary for  the  holders  of  said  bonds  to  enter 
into  some  agreement  and  to  co-operate  to- 
gether for  their  mutual  protection:  Now, 
therefore,  this  agreement,  made  by  and  be- 
tween each  of  the  bondholders  of  said  bonds 
as  shall  become  parties  thereto,  or  to  any 
other  instrument  of  the  same  tenor,  wltness- 
eth:  That  the  parties  hereto,  and  to  any 
other  instrument  of  the  same  tenor,  in  con- 
sideration of  the  premises  and  of  one  dollar 
($1.00)  to  each  of  them  interchangeably  paid, 
mutually  covenant  and  agree  with  each  oth- 
er as  follows:  (1)  To  consent  to  the  earliest 
practicable  sale  of  the  property  of  the  Dal- 
las Rapid-Transit  Railway  Company;  to  ap- 
point three  trustees  to  oversee  and  hasten 
the  foreclosure  and  purchase  of  said  prop- 
erty, who  shall  serve  without  compensation. 
Two  of  the  trustees  shall  be  resident  in  New 
England,  and  one  In  Dallas,  Texas,  and  the 
same  shall  be  William  F.  Thayer,  Edward  A. 
Studley,  and  B.  8.  Wathem.  Said  trustees 
■ball  bpld  their  atOce  antU  they  shall  have 


completed  the  purchase  of  said  property,  In 
trust,  nevertheless,  for  said  bondholders. 
On  the  completion  of  purchase,  they  shall 
direct  the  reorganization  of  the  company, 
and  distribute  the  securities  of  the  reorgan- 
ized concern  pro  rata  among  the  bondhold- 
ers as  hereinafter  provided  for.  (2)  To  be- 
come personally  responsible  for  the  expenses 
of  the  purchase  of  said  property  under  the 
sale,  which  expenses  shall  be  limited  to  the 
legal  charges.  (S)  To  forthwith,  on  signing 
this  agreement,  deliver  Into  the  hands  of 
said  trustees,  or  to  forward  to  such  national 
bank  as  they  shall  direct,  the  bonds  and 
coupons  held  by  each  signer,  and  all  the 
Interest  of  said  signer,  In  trust,  however,  for 
carrying  out  this  agreement.  (4)  To  pay  at 
once  Into  the  hands  of  said  trustees  an  as- 
sessment of  10  per  cent  upon  the  face  value 
of  the  bonds,  the  same  to  be  used  only  to 
meet  the  expenses  of  the  foreclosure  suit, 
and  such  other  charges  as  the  court  may 
recognize.  (6)  To  consent  to  the  canceling 
of  the  Individual  txHidholder's  interest  In 
this  agreement,  by  the  majority  of  the  other 
bondholders,  provided  said  bondholder  does 
not  deposit  his  bonds  or  assessment,  within 
the  time  to  be  prescribed  by  the  trustees— 
not  less  than  thirty  (30)  days— after  the  sign- 
ing of  this  agreement,  with  the  trustees  ap- 
pointed under  the  clauses  of  this  contract. 
(6)  To  grant  to  the  majority  of  the  bond- 
holders the  right  of  reinstating  any  bond- 
holder in  his  privileges,  if  they  shall  see  fit, 
after  bis  name  shall  have  been  canceled  by 
consent.  (7)  To  authorize  the  trustees  to 
provide  a  scheme  of  reorganization  of  the 
Dallas  Rapid-Transit  Railroad  Company  un- 
der the  laws  of  Texas,  and  to  accept  In  full 
for  all  claims  under  the  bonds  referred  to  in 
this  agreement  such  an  amount  of  securities 
in  said  new  company  as  shall  be  proportion- 
ed to  the  number  of  bonds  held  by  them. 
(8)  To  grant  unto  said  trustees  the  powers 
necessary  to  the  carrying  out  of  the  provi- 
sions of  this  agreement  under  the  conditions 
of  their  trust.  (9)  And  it  Is  provided,  fur- 
ther, by  and  between  the  aforesaid  contract- 
ing parties,  that  if  a  twndholder  shall  in 
good  faith  deposit  his  bonds,  but  shall  not 
be  able  to  meet  the  necessary .  assessment 
provided  for  In  said  agreement,  then  If  he 
shall,  within  fifteen  days  previous  to  the 
sale  of  said  property,  pay  his  assessment  to  * 
said  trustees,  he  shall  be  reinstated,  and  be 
entitled  to  all  the  privileges  accorded  to  the 
parties  under  this  agreement." 

There  was  a  decree  foreclosing  the  mort- 
gage referred  to  In  said  agreement,  and  on 
December  4,  1894,  under  said  decree,  the 
charter  rights,  franchises,  and  all  tbe  prop- 
erty of  said  company  were  sold  to  W.  F. 
Thayer.  B.  A.  Studley,  and  B.  S.  Wathem. 
as  trustees,  and  the  same  duly  conveyed  to 
them  by  deed  of  date  December  15,  1894. 
That  portion  of  the  decree  of  foreclosure 
providing  for  the  payment  of  the  purchase 
money  ia  as  follows:  "It  is  further  ordered 
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agrees  to  pay  the  same  upon  the  terms  set 
forth  therein  (Id.  {  15).  But,  aside  from 
this,  the  action  of  the  parties  after  the  pur- 
chase shows  that  the  Intention  was  that  the 
new  corporation  should  Issue  bonds,  to  ba  dis- 
tributed among  the  original  btmdholders  ac- 
cording to  their  respective  holdings.  The 
foreclosure  sale  was  made  December  4,  1894. 
On  May  14,  1893,  there  was  a  meeting  of  the 
old  bondholders,  more  than  a  two-thirds  In- 
terest being  i-epresented  (which  meeting 
iseems  to  have  been  the  first  so  held  after  the 
sale),  at  which  meeting  it  was  rt'sslred  that 
a  new  charter  be  applied  for,  and  that  there 
be  Issued  $150,000  of  bonds,  $110,000  of  which 
to  be  distributed  to  the  oilglnal  holders,  and 
tlie  balance  to  remain  In  the  treasury.  On 
July  1,  1885,  after  a  new  charter  had  been 
procured,  at  the  first  meeting  of  the  stock- 
bolders  of  the  new  company,  a  similar  reso- 
lution to  issue  bonds  was  pajBsed.  Similar 
action  was  had  at  a  special  meeting  of  the 
stockholders  on  February  26, 1886.  On  April 
22,  1886,  at  a  meeting  of  the  directors  of  the 
new  company,  there  being  some  question  as 
to  the  legality  of  the  former  meeting  author- 
izing the  issue  of  bonds,  another  meeting  of 
stockholders  was  called  for  June  24,  1886,  to 
vote  upon  the  pn^sltion  to  Issue  bonds.  No 
meedng  was  held  June  1886,  for  the  want 
of  a  quorum.  Up  to  this  time  tb«  issuance 
of  certificates  of  stock  for  distribution  bad 
not  been  mentioned,  nor  does  It  appear  that 
such  was  ever  contonplated  until  July  16, 
1S96,  when,  at  a  meeting  of  the  stockholders, 
it  was  resolved  to  inns  certificates  of  stock; 
the  meeting  having  been  Informed,  through  a 
committee,  that  tiie  issuance  of  bonds  would 
l)e  Illegal  Thus,  It  will  be  seen  that  for 
about  18  months  the  parties  to  the  trust 
agreement  contemplated  only  the  Issuance  of 
bonds,  from  wtdch  the  conclusion  follows  that 
the  [Parties,  at  the  time  of  making  the  agree- 
ment, intended  the  securities  to  be  distributed 
should  be  mortgage  bonds. 

This  brings  us  to  the  consideration  of  tiie 
power  of  the  new  coiporation  to  Issue  bonds 
for  distribution  among  the  original  bondhold- 
ers, as  cont^plated  by  the  trust  agreement 
When  the  road  was  sold  under  the  foreclosure 
decree,  and  bid  In  by  the  trustees,  they  held 
tiie  title  to  the  same  In  trust  tot  the  original 
bondholders  free  from  all  prior  Incnmbmnces, 
and  they  were  authorized  to  operate  the  road 
under  the  original  charter  (Rev.  St  1885,  art 
4649);  or  they  were  entitled  to  form  a  cor^ 
poration  for  the  purpose  of  "acquiring,  own- 
ing, maintaining,  and  operating  the  road"  so 
purchased  (Id.  art  4650).  Tbej  saw  proper  to 
adopt  the  latter  mode,  and  a  new  charter  was 
obtained  the  original  bondholders;  and  it 
la  insisted  by  appellants  that  when  said  char- 
ter was  obtained,  and  an  organlisation  had 
thereunder,  the  pnrctutsers  of  the  road  and 
■  the  stockholders  of  the  new  company  being 
the  same,  the  franchises  and  property  of  the 
old  company  vested  In  the  new.  In  support 
of  this  contention  the  cases  of  Hallway  Co. 


T.  Morris.  67  Tex.  092,  4  S.  W.  156;  RaUwar 
Co.  V.  Newell,  73  Tex.  334.  11  S.  W.  34:;. 
Railroad  Co.  v.  Shirley,  61  Tex.  125;  and 
Acres  V.  Moyne,  59  Tex.  628,— are  relied  on. 
The  effect  of  these  decislona,  as  we  onder- 
stand  them,  is  that  wWn  a  railway  and  fran- 
chises are  sold  the  corporation  Is  not  dlBSoived 
thereby,  but  "the  corporation  continues,  and 
the  purchasers  become  In  effect  new  atodc- 
holders."  This  Is  In  strict  accord  with  artlde 
4549,  Kev,  St  1886,  which  was  the  only  pro- 
vision of  our  statutes  relating  to  this  subject 
then  in  existence.  Since  then  article  4550. 
Rev.  St.  1885  (Acts  18S8,  p.  19).  has  been 
passed,  which  authorises  the  puxc^sers  and 
their  associates  to  form  a  corporation  for  the 
purpose  of  '^acqublng,  owning,  maintaining, 
and  <Q)eratii^*  the  toad  so  purchased.  Thoe 
must  have  been  some  reason  existing  in  the 
winds  of  the  l^slators  for  adding  this  new 
provision.  If  the  effect  of  a  new  charter  left 
the  pnrcbasen  In  exactly  the  same  position  as 
they  were  under  the  old,  there  wonU  be  no 
necessity  for  the  expense  and  trouble  of  pro- 
curing a  new  one.  We  ate  of  the  oplnkm 
that  the  cases  relied  on  do  not  api^y  to  article 
4660,  Rev.  St  1895.  When  a  new  diarter  Ie 
secured,  and  a  reorganisation  hod  thereunder, 
though  the  stockholders  should  consist  of  the 
purchasers,  It  is  a  different  and  distinct  cor- 
poration from  the  old  corporation,  and,  for 
the  new  company  to  become  the  owners  of 
the  prt^rty  and  franchises  of  the  old,  then- 
must  be  a  transfer  thereof  made  to  the  new. 
Carothers  v.  Alexander,  74  Tex.  809,  12  8.  W. 
4;  McLeuy  r.  Dawson,  87  Tex.  624,  29  S. 
W.  lOM. 

When  a  corporation  is  Conned  by  the  pur- 
chasers, artide  4650,  Bev.  St  1886.  does  noi 
provide  tliat  the  new  company  shall,  by  rea- 
son of  Its  charter,  become  vested  i^th  the 
rights  of  the  purchasers  In  such  franchlaw 
and  property;  but  It  does  provide,  however, 
that  the  new  c(»npany  may  acquire  the  road 
so  purchased,  and  be  entitled  to  all  the  pow- 
ers uid  privil^es  conferred  by  the  laws  of 
this  state  upon  chartered  railroads.  Thbs 
provision  (article  «S60),  by  the  use  of  the 
term  "acquiring,"  evidently  did  not  consider 
tiuit  tiie  new  company  would  be  the  owner  of 
the  franchises  and  pn^rty  of  the  old;  Cor. 
if  so,  there  la  no  need  of  the  word  "acqi^lng." 
OS  there  would  be  nothing  to  acquire.  The 
new  company  must  acquire  the  property  from 
the  purchasers  before  It  Is  vested  with  the 
title  thereto.  How  can  this  be  done?  The 
general  answer  Is:  By  any  means  that  may 
be  agreed  upon  between  the  purchasers  and 
the  new  company,  not  in  violation  of  law. 
Would  the  Issuance  of  bonds  by  the  new  com- 
pany tor  the  purpose  of  acquiring  the  fran- 
chises and  property  from  the  purchasers  be 
ui^wful?  We  think  not  The  role  repilat- 
Ing  the  Issuance  of  bonds  by  railroad  corpora- 
tions, such  as  are  under  discussion.  Is  found  tm 
chapter  14,  Rev.  St  1886.  Article  4584e  pro- 
vides: "The  purcluuers  of  said  property  who 
procure  it  clear  of  incumbrance^  or  any  corn- 
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pauy  organized  by  their  consent  to  operate 
(said  railroad  under  and  In  pursuance  of  tbe 
laws  of  this  state,  may  iasne  stock  and  bonds 
In  the  proportion  that  they  may  deem  ad- 
visable, subject  to  the  rules,  restrictions  and 
limitations  prescribed  In  articles  4581b,  45S4c 
and  4684d."  The  limitation  In  article  458b 
is  that  no  Issuance  of  boncis  or  other  evidence 
of  debt  shall  be  made,  and  secured  by  lien  or 
mortgage,  "over  and  above  the  reasonable 
value  of  said  railroad  property,"  except  when 
permitted  by  the  railroad  commlssloD,  which 
may,  upon  certain  contingencies,  "permit  said 
bonds,  together  with  the  stock  In  the  aggre- 
gate, to  be  execnted  to  an  amount  not  more 
than  fifty  per  cent  over  the  value  of  said 
property."  Article  4584d,  Rev.  St.  1895,  pro- 
vides that  the  purchaser  at  Judicial  or  othM 
sale  of  any  railroad  shall  take  the  same  free 
from  indebtedness  and  the  claims  of  stock- 
holders, and  that  'it  shall  not  be  lawful  for 
said  purchasers  or  for  any  railroad  company 
organized  hereafter  to  operate  said  railroad, 
to  issue  any  stock  in  lieu  of  tbe  old  stock,  or 
to  allow  any  compensation  therefor  in  any 
mann«  whatever,  nor  shall  all  or  any  part  of 
the  debt  to  satisfy  which  such  sale  is  made 
be  continued  or  held  as  a  claim  or  lien  on  said 
property."  The  limitation.  It  will  be  noted, 
is  upon  the  amount,  which  shall  not  exceed 
the  value  of  the  property,  except  In  certain 
contingencies,  and  the  further  limitation  as  to 
the  continuing  old  indebtedness,  as  specified  In 
article  45S4d.  The  constitution  (article  12,  S 
6)  says:  "No  corporation  shall  Issue  stock 
on*  bonds  except  for  money  paid,  labor  done, 
or  property  actually  received,  and  all  fictitious 
Increase  of  stock  or  Indebtedness  shall  be 
void,"  This  provision  allows  bonds  to  be  Is- 
sued for  property  received;  and.  If  the  new 
company  receives  the  property,  It  would  have 
the  right  to  issue  bonds  in  payment  therefor. 

Under  the  statute,  the  new  corporation  had 
the  right  to  acquire  property.  The  trustees 
held  the  road  purchased  in  truErt  for  tbe  bond- 
holders, aifd  to  secure  the  title  to  said  prop- 
erty the  new  company  bad  a  right  to  Issue 
bonds  for  the  purpose  of  acquiring  the  same. 
Railroad  Co.  v.  Dow,  19  Fed.  388.  The  trus- 
tees are  bound  only  by  the  terms  of  the  trust 
agreement,  and  the  powers  of  the  court  can- 
not be  invoked  to  require  them  to  act  contrary 
to  its  provisions.  Because  the  parties  com- 
posing both  companies  are  the  same  Is  no  bar 
to  their  dealing  with  each  other.  All  that 
the  law  requires  In  such  cases  is  that  the 
transaction  should  be  free  from  fraud  and 
i>xecnted  in  good  faith. 

The  plalntllTs  were  not  entitled  to  the  relief 
sought,  and  there  was  no  error  in  the  court 
BO  holding.  deem  It  unnecessary  to  dls- 

coss  the  action  of  the  court  in  sustaining  ex- 
ceptions to  plaintiffs'  petition,  and  dismissing 
the  foreign  executors,  who  were  parties  plain- 
tiff, on  the  ground  that  they  had  no  right  to 
S1W  in  such  capacity;  for,  If  entitled  to  sue 
tbey  were  not  entitled  to  recover  In  this  ac- 
tion.   The  judgment  is  affirmed. 


ANDKKSON  et  al.  T.  ROWLAND. 
(Coort  of  Civil  Appeals  of  Texas.   March  0, 
1898.) 

OSBDS  — COVBKAHTS  IS   KbSTBAIXT  Ot  TbADB — 

Rights  of  Bcbseqdest  Obi.stbbs 
i  — ixjdnotion. 
I  1.  An  agreement  by  the  vendor  not  to  allow 
!  the  sale  of  intoxicating  liquors  in  any  building 
I  owned  by  him  or  afterwards  conveyed,  in  the 
<  eame  block,  for  a  period  of  five  years.  Is  not 
1  such  a  restraint  of  trade  as  is  against  public 
:  policy. 

I  2.  The  gran^tees  of  one  taking  property  sub- 
ject to  a  restriction  as  to  engaging  in  a  particu- 
lar bQsinesa,  who  have  notice,  thereof,  take  no 
better  rights  than  their  grantor  had. 

8.  PlamtifC  need  not  show  damages  to  ob- 
tain an  injunction  to  enforce  a  covenant  to  re- 
frain from  engaging  in  a  particular  business. 

4.  Equity  will  grant  an  injunction  to  enforce 
a  covNtant  not  to  engage  in  a  particnlor  bnsi- 
nesB,  since  there  Is  no  adequate  remedy  mt 
law. 

Appeal  from  district  court,  McLennan 
county;  Murahall  Snrratt,  Judge. 

Suit  by  H.  K.  Bowland  against  A.  P.  An- 
;  derson  and  others  for  specific  performance. 
:  From  a  decree  granting  a  perpetual  Injunc- 
j  tion,  defendants  appeal.  Afflrnied. 
I  Wm.  W.  Evans,  for  appellants.  Herring 
I  &  Kelley,  for  appellee. 

I    FISHER,  0.  J.    "On  the  17th  day  of  De- 
I  ceraber,  1896,  J.  B.  Smith  sold  and  conveyed 
I  to  S.  K.  Rowland  a  certain  lot  in  tbe  city 
I  of  Waco,  and  in  the  deed  conveying  said 
lot  Smith  uses  the  following  language,  to 
wit:  *A8  a  further  consideration  for  this 
purchase  and  sale,  I,  tbe  said  J.  E.  Smith, 
obligate  myself  not  to  run,  or  permit  to  be 
run,  any  saloon  or  place  for  the  sale  of  malt 
or  Intoxicating  liquors,  in  any  building  now 
owned  by  me  in  the  same  block  In  which 
the  above-described  property  is  situated, 
whether  I  continue  to  own  said  property,  or 
sell  or  convey  the  same  to  other  parties,  for 
a  period  of  five  years.*    After  selling  and 
conveying  the  above  property  to  H.  K.  Row- 
land, Smith  sold  and  conveyed  unto  8.  E. 
Clauss  another  storeliouse  owned  by  him  In 
the  same  block  In  the  city  of  Waco.  The 
respective  positions  of  the  property  sold  to 
H.  K.  Rowland  and  that  sold  to  S.  E.  Clauss 
are  shown  on  a  map  on  page  19  of  the  rec- 
ord; the  one  sold  to  Rowland  being  marked 
and  designated  as  'Rowland's  Saloon,'  and 
the  one  sold  Clauss,  marked  and  designated 
'Anderson's  Saloon,'— all  the  property  sltu- 
I  ated  on  n  public  street,  near  the  depot  of 
I  the  Missouri,  Kansas  &  Texas  Railway  Com- 
I  pany.    The  evidence  showed  that  H.  L. 
I  Luedde,  who  was  acting  as  agent  for  defend- 
;  ant  S.  E.  Clauss,  knew  that  J.  B.  Smith  had 
previously  conveyed  the  storehouse  In  the 
same  block  to  H.  K.  Rowland,  and  knew  of 
the  condition,  above  recited.  In  the  deed  from 
Smith  to  Rowland.    J.  B.  Smith  conveyed 
the  property  In  question  on  the  5th  day 
March,  1897.  to  S.  E.  aauss.    S.  E.  Clf> 
rented  the  property  to  Mr.  Anderson, 
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(jlK'Ded  tip  a  saloon  In  the  property  rented 
liy  lilm,  which  was  In  the  same  block  as  tbat 
sold  by  Smith  to  UowlanU."  At  the  time 
the  conreyance  was  made  by  Smith  to  How- 
land,  and  at  the  lime  Audei-sou  opened  up 
the  saloon  In  the  same  block,  Rowland  was 
conducting  and  carrying  on  a  saloon  busi- 
ness In  the  property  purchased  by  him,  and 
before  Anderson  opened  up  bis  saloon  be 
was  notified  by  Rowland  not  to  do  so,  and 
of  Rowland's  right,  by  virtue  of  the  stipula- 
tion contained  In  the  deed  f;'um  Smith  to 
bim.  In  ISl'o,  after  Anderson  had  opened 
up  hia  saloon  business,  plaintiff  brought  this 
suit  to  enjoin  him  from  the  puitult  of  tbat 
business,  and  violating  the  covenant  con- 
tained In  the  deed  prohibiting  the  sale  of 
Uquora  In  other  buildings  In  the  same  block 
that  were  owned  by  Smith  at  the  time  that 
the  deed  to  Rowland  was  executed.  The 
-court  below  perpetuated  the  injunction,  and 
from  tbat  judgment  this  appeal  Is  taken. 
The  above  are  all  the  facts  that  are  neces- 
sary to  be  stated  and  found  by  us. 

It  la  contended  by  appellants  that  the  re- 
strictive clause  In  the  deed  from  Smith  to 
Rowland,  as  to  tbe  use  of  the  property,  Is 
void,  iiecause  It  Is  contrary  to  tbe  trust  laws 
of  this  state,  and  Is  also  contrary  to  public 
policy,  and  void  at  common  law.  In  a  case 
where  one  merchant  sold  his  business  to  an- 
■otber,  and  as  a  part  of  the  consideration 
■agreed  to  refrain  from  engaging  In  the  mer- 
cantile business  In  the  town  where  they 
were  located  for  one  year,  the  supreme  court 
held  that  the  agreement  was  valid,  and  not 
prohibited  by  the  anti-trust  statutes  of  this 
state.  Gates  v.  Ilooper  (Tex.  Sup.)  39  S.  W. 
1080.  There  is  no  substantial  dltterenee  be- 
tween the  contract  there  construed  and  the 
restrictive  clause  in  the  deed  In  Question. 
Contracts  In  total  rcstralut  of  trade  are  void, 
but,  where  tbe  restraint  Is  partial  and  re- 
strictive as  to  time  and  place,  and  reason- 
able, and  based  upon  a  consideration,  it  la 
ralid.  and  will  be  enforced.  3  Am.  &  Eng. 
Enc  Law,  8S2:  Irrigation  Co.  t.  Dawson 
(Tex.  Civ.  App.)  24  S.  W.  .570;  JefEery  v. 
Oraham,  61  Tex.  4S1.  Restraints  upon 
trade,  although  limited  as  to  time  and  place, 
may  be  of  such  magnitude  as  to  Injuriously 
affect  the  Interests  of  tbe  public,  and  for  this 
i-eason  be  contrary  to  public  policy.  Oil  Co. 
V.  Adoiie,  83  Tex.  650.  19  S.  W.  2T4.  But 
the  restrictive  covenant  contained  In  the 
deed  before  us  docs  not  relate  to  a  transac- 
tion which  affects  tbe  public  Interests,  but  It 
simply  concerns  the  private  business  of  the 
parties.  In  limiting  the  use  of  the  property 
for  a  definite  time.  It  is  a  reasonable  mea- 
eure.  n^^recd  upon  for  the  protection  of  one 
of  the  parties  to  the  contract,  relating  to 
a  matter  of  private  concern  between  them, 
which  the  puliltc  are  not  Interested  In,  based 
Mpon  a  consideration  advanced  to  the  other. 
Manufacturing  Co.  v.  Garst  (R.  I.)  ^  Am. 
St  Rep.  TS4,  and  notes  (s.  c.  28  Atl.  073); 
Angler  t.  Webt)er,  92  Am.  Doc.  741),  and 


notes;  Hodge  Sloui  (N.  T.  ^p.)  17  N.  E. 
330.  In  our  oplaloii,  tbe  ooTOUiBt  In  the 
deed  Is  legal. 

It  Is  next  contended  that  tbe  covenaiit  In 
question  contained  In  the  deed  to  plaintiff 
Is  personal  and  does  not  run  with  tbe  land 
owned  by  Smith,  for  which  reastm  It  would 
not  affect  his  subsequent  vendees.  It  Is  un- 
necessary for  us  to  decide  whethef  the  cove- 
nant Is  real  or  personal;  for,  If  we  should 
hold  It  to  be  of  the  latter  class,  tbe  plain- 
tiff, under  tbe  facts  of  this  case,  could  nev- 
ertheless maintain  his  action.  It  Is  dear, 
from  the  facts,  tbat  the  appellant  Anderson, 
before  be  opened  the  saloon  .and  engaged  In 
that  business  bt  lot  816,  and  Loedde,  tbe 
agent  of  Clauss,  In  purchasing  this  lot  from 
Smith,  knew  of  the  restrictive  clause  in  the 
deed  from  Smith  to  appellee,  Rowland,  and 
that  Its  observance  would  be  Insisted  upon. 
Purchasing  the  property  and  entering  upon 
It,  engaging  In  the  business  prohibited,  with 
notice  of  tbe  restrictive  condition  in  the  deed 
to  plaintiff,  puta  appellants  In  the  same  at- 
titude as  that  occupied  by  Smith.  If  SmitiEi 
had  violated  In  person  tbe  a«re«neBt,  the 
action  of  plaintiff  would  lie  agmlnst  him. 
The  app^ants,  wltb  notice  of  the  plaintiff's 
rights,  could  occupy  no  better  position. 
They,  under  tbe  circumstances,  would  have 
no  better  right  than  Smith. 

In  a  case  where  a  covenant  restricting  tbe 
use  of  the  laud  wn  violated,  tbe  court  of  ap- 
peals of  Xew  Yotk  aslc^:  "But  the  qnestb» 
presented  Is,  upon  the  conceded  facts,  roUiy  one 
of  individual  right,  with  which  the  question  of 
public  policy  taoB  little,  if  anything,  to  do. 
Psrtles  competent  to  contract  have  contract- 
ed,—the  one  to  sell  a  portion  of  his  land,  but 
ouly  upon  such  conditions  as  wUl  protect  him- 
self In  the  prosecution  of  business  carried  on 
upon  tbe  residue;  the  other  agreeing  to  buy 
for  a  consideration  affected  by  that  condition, 
and  enabled  to  do  so  only  by  acceding  to  It, 
and  he  therefore  Unds  himself  by  contract 
to  limit  tbe  use  of  the  land  pundiased  In  a 
parCicidar  manner.  There  seems  no  reason 
why  he  and  his  grantee,  taking  title  with  no- 
tice of  the  restriction,  should  not  be  equally 
bound.  Tbe  contract  was  good  between  the 
original  parties,  and  It  should.  In  equity,  at 
least,  bind  whoever  takes  title  with  notice  of 
such  covenant  By  reason  of  It,  tbe  vendor 
received  less  for  his  land;  and  tbe  plain  and 
expressed  Intention  of  the  parties  would  be 
defeated  If  tbe  covenant  could  not  be  esCorced 
as  well  against  a  purcbasar  with  notice  as 
against  the  orl};:lnal  covenantor.  In  order  to 
uphold  the  liability  of  the  successw  In  title, 
it  Is  not  necessary  that  tbe  covenant  sbonld 
be  oae  technically  attaching  to  and  concern- 
ing tbe  land,  and  so  running  with  tlw  title. 
It  Is  enough  that  a  purchaser  has  notice  of 
It;  the  qnestion  In  equity  being  (as  Is  said  In 
Tulk  V.  Uoxhay,  11  Beav.  671;  Id^  2  PhD. 
Oh.  774)  not  whether  the  covemmt  ran  with 
the  land,  but  w^hether  a  party  shall  be  per- 
mitted to  use  the  land  Uuwnidst^tly  with  the 
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contract  entered  Into  by  hit  vendoc,  and  with 
nottev  at  whkdi  be  parcIiMed.  Ttals  prtndple 
waa  applied  in  Tallmadge  t.  Bank,  26  N.  Y. 
196,  whare  tbe  eqatty  la  regard  ta  tbe  auumer 
9t  UDpcoTeBNOit  and  occupation  of  certain 
land  grew  out  at  a  parol  contract  nmde  by 
the  owner  wUh  tbe  parcbaser,  and  was  beld 
binding  npon  a  snbasqnent  parcbassr  with 
notice,  althMgh  hli  legal  title  was  absolute 
and  tmrestrteted.  In  Truatocs  t.  Lynch,  TO 
R  ¥.  440,  the  action  waa  broaght  to  reatraln 
the  carrying  on  of  bnalaesa  on  certain  pr«m- 
taea  ta  the  city  of  Mew  York,  of  which  the 
dafcndaat  was  owner,  apon  the  groond  tint 
tbe  praalM  were  anbject  to  a  covenant  re- 
•ervlng  tbe  property  exclosiveiy  for  dwelling 
hoosea.  The  court  bdow  held,  among  other 
ttifaigB,  that  the  coTenatrt  did  not  run  with 
the  land,  and  that  tiie  reatrletlon  agalnat  car- 
rying on  any  boalnesa  on  the  pnmlees  waa 
liable  to  conflict  with  the  pnbUc  welfare,  »d 
Iwlgnient  waa  gtrm  tor  tiie  defandant, 
on  appeal  It  waa  reversed,  and  the  arrenant 
held  to  be  blBding  apm  a  anbac^fait  grantee 
with  notice  at  weU  as  upon  the  oil^nal  cor* 
ttanter.  So  the  rastzalDt  may  be  against  the 
Bse  of  the  praaieea  for  ene  or  aaathar  par- 
tteidar  pnrpoa^  aa  that  ns  building  thowin 
'shall  be  need  Cor  tbe  sale  cf  ale,  beer,  aplrlts,' 
ate,  *or  aa  an  ion,  pntbllc  house,  or  beer  bonie' 
quarter  t.  WUUama,  L.  &.  9  Sq.  078);  and  It 
!■  aaM,  a  maa  any  covenant  not  -to  erect  a 
mm  flK  fala  own  landa.  Ultchel  t.  Reynolds 
[1  P.  Wms.  181].  Many  other  Inataneea  of 
BHrtratet  might  be  sefbned  to;  and.  where  it 
la  of  each  nature  as  conousa  tha  moia  <^ 
occupying  or  deattag  with  the  property  pnr- 
cliased  in  the  way  of  bmAness  operattoos,  er 
SToi  tile  omMoD  of  all  bualiieBS,  or  eertata 
klada  of  bnslaess,  or  tbe  erection  or  nooerec- 
tloB  of  bulldlDgs  upon  the  property,  we  aee  no 
leaaon  to  donlvt  the  validity  of  an  ^^reement, 
fair  and  vmlkt  In  other  respects,  which  secures 
that  restraAit  Indeed,  It  aeems  weU  settled 
by  authority  that  a  personal  obligation,  so  hi* 
slated  npoa  by  a  grantor  and  assumed  by  a 
grantee,  whldi  la  a  restriction  as  to  tbe  use 
ci  the  land,  may  be  enforced  In  equity  against 
the  grantee  and  sntnequent  pnrehaseri  with 
notice.  ■  Parker  t.  Ni^tlngale,  0  Allen,  Ml, 
»44;  Bnrbank  t.  PUlsbary,  4S  N.  H.  475. 
Nor  Is  It  essential  that  the  assignees  of  the 
eorensntor  should  be  named  er  referred  to. 
Morland  t.  Cook,  L.  B.  «  Bq.  292.  In  Talk 
T.  Holhay,  1  HaU  A  T.  106,  ft  was  said  that 
tbe  Jnrladlctlott  ef  the  court  In  such  cases  la 
Bot  feUered  by  the  question  whethff  tbe  CDVe< 
nant  does  or  does  not  run  with  tbe  land." 
Hodge  T.  aiean  (M.  T.  App.)  n  K  E.  837. 

Upon  Oils  subject,  the  court  in  KlrkpaMCk 
V.  Peshine,  24  N.  JT.  Bq.  233,  said:  *Tbe  ex- 
istence of  the  covenant  was  known  to  tbe  de- 
fendaats  wten  Mra  Peshine  took  her  deed, 
and  she  took  her  conveyance  subject  to  the 
reatiictlen  and  obligation  Imposed  by  It  The 
statements  M  tbe  bill  on  the  subject  of  notice 
Co  the  deftndanta  an  not  denied  or  disputed 
tr  tbe  answer.  The  agreement  between 
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llesars.  Machtn,  McClane,  and  Seesby  with 
the  eomplalnarrt  is  one  to  which  equity  will 
give  efl!ect,  as  against  a  subsecfuent  grantee 
with  notice.  It  Is  one  of  that  class  of  eases 
In  which  equity  wlU  charge  the  conscience  of 
a  grantee  of  land  with  an  ^areement  relating 
to  tbe  lend,  aKbongh  tbe  agreement  iKlttaer 
creates  an  easement  nor  runs  with  I3ie  famd. 
The  Jmlsdletlon  of  coerta  of  eqvlty  over  con- 
tracts and  eoreaeBtB  is  not  confined  to  cases 
where  an  action  at  law  can  be  mahdalned, 
but  extends  to  cases  wh«*e  an  action  at  law 
Is  not  maintainable.  Coveaanta  controIUng 
the  enjoyment  of  land,  thongh  not  binding  at 
law,  will  be  enforced  in  equity,  provided  the 
perstm  into  whose  hands  the  land  passes  has 
taken  It  wtth  notice  of  the  covenants.  Kerr, 
Inj.  530;  Sagd.  Vend.  696.  The  (juestion,* 
said  Lord  Cottenham.  in  Tulk  v.  Moxbay,  2 
PhIL  Ch.  774,  'la  not  whether  tfaecovenaot  runs 
with  the  land,  but  whether  a  party  sbail  be 
permitted  te  use  the  land  In  a  manner  tncon- 
latent  with  tbe  contract  entered  Into  by  his 
vendor,  and  wtth  notice  of  whicft  he  pur- 
chased.* 'Ueason  and  Justice,*  saM  Jjori  Jus> 
ttce  Kstebt  Bruce,  to  De  Mattos  v.  Gibson,  4 
De  Gez  ft  J.  2B2,  'seem  to  prescribe  that,  at 
lettst,  as  a  gamel  nOe,  where  a  man  by  gift 
er  purcta-ise  accfirfres  property  from  ancrther, 
wtth  kBcFWledge  ot  a  previous  contract  law- 
folly  and  fbr  a  VHlnable  consideration  made 
by  him  with  a  third  person  to  use  and  em- 
ploy tbe  property  for  a  partlcnhtr  pnrpose  In 
a  spedfled  manner,  ttae  acquirer  shall  not,  to 
the  material  damage  of  the  third  person,  In 
oppotitlon  to  the  contract  and  Inconsistently 
wtth  it  use  the  property  In  a  manner  not  al- 
lowable  to  the  giver  or  seller,*  See,  also, 
Dfetrichsen  v.  Gablmni,  2  Phfl.  Gta.  SZ;  Child 
V.  Dooglas,  Kay,  6^;  Olbert  v.  Pet^,  SS 
Barb.  488.  514;  Parker  v.  Nlgbtlneale,  6  Al- 

I  len.  341;  Tallmadce  v.  Bank,  2d  it.  T.  105; 

i  Hms  T.  Miller,  8  Paige,  25i;  Barrow  v.  Rich- 
ard, 8  Paige,  361;  Seymour  v.  McDonald,  4 
Sandf.  Ch.  602;  Brewer  v.  Marshall,  19  N.  J. 
Kq.  537." 

I  Judge  Blgelow  in  Whitney  v.  Ballway  Co., 
!  11  Gray.  359,  states  the  principle  In  this  lan- 
'  gnage:  The  more  difflcult  question,  and  the 
{  one  on  which  the  decision  of  this  case  must 
turn,  is,  to  what  extent  and  In  what  cases 
are  such  sttpulatlons  binding  on  those  who 
take  the  estate  under  tbe  grantee,  directly,  or 
by  a  derivative  title?  Upon  this  point  the 
better  opinion  would  seem  to  be  that  such 
agreements  are  valid,  and  capable  of  being 
enforced  In  equity  against  all  those  who  take 
the  estate  with  notice  of  them,  although  they 
may  not  be,  strictly  speaking;  real  covenanta, 
so  as  to  run  wltii  the  land,  or  of  a  nature  to 
create  a  technical  qualification  of  the  title 
conveyed  by  the  deed.  This  opinion  rests  on 
the  principle  that  as  in  equity  that  which 
Is  agreed  to  be  done  shall  be  considered  as 
performed,  a  purchaser  of  land,  with  notice 
of  a  right  or  interest  In  It  subsisting  in  an- 
other, is  liable  to  the  same  extent  and  in 
same  manner  as  the  person  from  whom 
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made  the  pordiase,  and  Is  bound  to  do  that 
which  his  vendor  had  agreed  to  perform. 
Therefore,  an  agreement  or  covenant,  though 
merely  personal  In  its  nature,  and  not  par- 
porting  to  bind  assignees,  will  nevertheless 
be  enforced  against  them,  unless  they  have 
a  higher  and  better  eQtUty,  as  bona  fide  pur- 
chasers  without  notice.  It  is  on  this  ground 
that  a  purchaser  of  an  estate,  taking  It  with 
notice  of  a  prior  agreement  by  the  vendor 
to  sell  It  to  another,  can  be  compelled.  In  equi- 
ty, to  convey  It  according  to  such  agreement 
In  like  manner,  by  taking  an  estate  from  a 
grantor  with  notice  of  valid  agreements  made 
by  him  with  the  former  owner  of  the  prop- 
erty concerning  the  mode  of  occupation  and 
use  of  the  estate  granted,  the  purchaser  is 
bound  In  equity  to  fulfill  such  agreements 
with  the  original  owner  because  It  would  be 
unconscientious  and  Inequitable  for  him  to 
set  aside  and  disregard  the  legal  and  valid 
acts  and  agreements  of  his  vendor  In  regard 
to  the  estate  of  which  he  had  notice  when 
be  became  Its  purdiaser.  In  this  view,  the 
precise  form-  or  nature  of  the  covenant  or 
agreement  Is  quite  immaterial.  It  is  not  es- 
sential that  it  should  run  with  the  land.  A 
personal  covenant  or  agreement  will  be  beld 
valid  and  binding  in  equity  on  a  purchaser 
taking  the  estate  with  notice.  It  Is  not  bind- 
ing on  him  merely  because  he  stands  as  an 
assignee  of  the  party  who  made  the  agree- 
ment, but  because  he  has  taken  the  estate 
with  notice  of  a  valid  agreement  concerning 
it  which  he  cannot  equitably  refuse  to  per- 
form. Sugd.  Vend.  (11th  Ed.)  734r-743;  Duke 
of  Bedford  v.  Trustees  of  British  Museum, 
2  Mylne  &  K.  552;  Brlstow  v.  Wood,  1  Colly. 
480;  Whatman  v.  Gibson,  9  Sim.  190;  Schrel- 
ber  V.  Creed,  10  Sim.  0;  Barrow  v.  Richard, 
8  Paige.  356,  3G0." 

To  the  same  effect  are  Trnstees  v.  X.7nch, 
26  Am.  Rep.  013;  Wllloughby  v.  Lawrence 
(in.  Sup.)  4  N.  E.  350;  Parker  v.  Nightingale, 
83  Am.  Dec.  832. 

The  appellants'  fourth  assignment  of  er- 
ror is  as  follows:  "The  court  erred  In  over- 
ruling defendants'  demurrer  No.  4,  to  the  ef- 
fect that  said  petition  falls  to  show  that 
plaintiff  had  no  adequate  remedy  at  law,  and 
does  not  show  that  plainUff  was  entitled  to 
any  damages,  for  which  he  has  no  remedy  at 
law."  The  meaning  of  this  assignment  is  a 
little  confusing.  But  we  will  consider  it  with 
the  12th  and  13tb  assignments,  which  are 
as  follows:  "(12)  The  court  erred  In  render- 
ing judgment  for  plaintiff  and  enjoining  de- 
fendants, because.  If  plaintiff  has  any  cause 
of  action  whatever,  it  is  against  said  Smith, 
for  failure  of  consideration,  and  he  has  a  full, 
complete,  and  adequate  remedy  at  law  and 
In  equity  therefor,  for  the  evidence  shows 
that  he  owes  a  note  for  $1,000  of  the  purchase 
money  of  the  land  bought  by  him,  and  that 
Isaac  Simmons,  the  bolder  of  said  note, 
bought  the  same  with  full  notice,  and  part  of 
■aid  note  is  past  due,  and  all  of  it  unpaid. 
(13)  The  court  erred  In  rendering  Judgment 


against  and  enjoining  defendants,  becaune 
the  evidence  shows  conclusively  that  def«Hl- 
ant  Anderson  Is  amply  solvent  and  able  to  re- 
spond in  damages,  and  plaintiff  does  not  even 
allege  otherwise,  and  the  evidence  In  no  way- 
shows  that  defendant  Luedde  is  not  able  to 
respond  in  damages."  If  It  Is  meant  by  the 
fourth  assignment,  which  is  not  accompanied 
with  propositions,  that  It  is  not  shown  that 
the  plaintiff  has  sustained  any  damages, 
therefore  no  remedy  will  tie  to  restrain  a  vio- 
lation of  the  agreement,  It  may  be  said  that 
the  petition  does.  In  effect,  allege  that  dam- 
ages will  result.to  the  plaintiff  If  Anderson  Is 
permitted  to  use  the  property  for  saloon  pur- 
poses, and  that  It  would  be  ruinous  to  bis 
business  to  permit  snch  close  competition. 
Rowhmd  testified  that:  "Mr.  Anderson  start- 
ed his  saloon  on  April  7th.  My  business  has 
gone  down  every  day  since  then."  But  an 
answer  to  all  of  this  Is  that  relief  In  equity 
by  Injunction  does  not  In  this  class  of  cases, 
depend  upon  the  existence  of  substantial  dam- 
ages. In  Klrkpatrlck  v.  Peshlne,  24  N.  J. 
Bq.  216,  It  Is  said:  "It  Is  further  insisted  by 
the  defendants  that  the  Inconvenience  to  the 
complainant  If  the  structure  complained  of 
In  the  bill  be  permitted,  will  be  but  slight, 
and  that  therefore,  this  court  ought  not  to 
Interfere,  by  its  Injunction,  to  restrain  the  de- 
fendants In  the  premises.  The  rule  on  this 
head  is  correcUy  stated  In  Kerr.  Inj.  632: 
'There  may  be  cases  in  which  the  damage  to 
arise  from  the  breach  of  the  covenant  would 
be  inappreciable,  and  In  which  the  court 
would  refuse  to  Interfere.  But  the  case  must 
be  free  from  all  possibility  of  doubt  It  must 
be  clear  that  there  Is  no  appreciable,  or  at 
all  events  no  substantial,  damage,  before  the 
court  will,  upon  the  ground  of  smallneas  of 
damage,  withhold  its  band  from  enforcing 
the  execution.  The  mere  fact  that  a  breach 
of  the  covenant  Is  Intended  Is  a  anfficlent 
ground  for  the  interference  of  the  court  by 
injunction.  A  convenantee  has  the  right  to 
have  the  actual  enjoyment  of  the  property 
modo  et  forma,  as  stipulated  for  by  him.  It 
Is  no  answer  to  say  that  the  act  complained 
of  will  Infilct  no  Injury  on  him.  or  will  be 
even  beneficial  to  htm.  It  Is  for  the  plain- 
tiff to  judge  whether  the  agreement  shall  be 
kept  as  far  as  he  is  concerned,  or  whether 
be  will  permit  it  to  be  violated.  It  Is  not 
necessary  that  he  should  show  that  any  dam- 
age has  been  done.  It  being  established  that 
the  acts  of  the  defendant  are  a  violation  of 
the  contract  the  court  will  protect  the  com- 
plainant in  the  enjoyment  of  the  right  he  has 
purchased." "  2  High,  Inj.  {  1158.  In  refer- 
ence to  the  questions  raised  in  tbe  other  two 
assignments  quoted,  it  Is  sufficient  to  refer 
to  the  opinion  In  Angler  v.  Webber,  14  Allen. 
211,  a  case  similar  to  this,  where  it  is  said. 
"For  this  violation  of  this  covenant  the  plain- 
tiff Is  entitled  to  relief  In  equity.  An  action 
at  law  will  furnish  no  adequate  remedy.  The 
damages  are,  in  their  nature,  snch  as  not  to 
be  susceptible  of  proof  or.«xact  computation. 
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and  the  Injury  caused  by  the  acts  of  the  de- 
fendants Is  a  constantly  recurring  one,  for 
which  multiplied  suits  at  law  would  afford 
but  an  Imperfect  remedy.  2  Story,  Eq.  i 
925;  2  DanleU,  Ch.  Prac.  1760;  WUIlams  v. 
Williams,  2  Swanst  253."  To  same  effect  2 
High,  Inj.  (3d  Ed.)  S9  1142-1158. 

There  Is  no  merit  In  the  eighth  and  four- 
teenth assignments  of  errors.  The  Judgment 
rendered  by  the  court  was  in  accord  with  the 
covenant  contained  In  the  deed  asserted  by 
the  plaintiff.  It  restrained  the  defendants 
from  using  for  the  prohibited  purpose  build- 
ings and  grounds  which  were  owned  by 
Smith,  when  he  sold  to  appellee,  situated  In 
the  same  bloclc  as  this  property.  This  was  In 
keeping  with  the  spirit  and  meaning  of  the 
covenant  contained  In  the  deed  executed  by 
Smith.  We  find  no  error  In  the  record,  and 
the  Judgment  Is  affirmed.  Affirmed. 

KELLEY  et  b1.  t.  KIXQ. 
(Court  of  CStU  Appeals  of  Texas.    Feb.  10, 
1898.) 

Landlord  and  Tbnaitt— Dibtbbss  Fxocibdiks*— 
BoXD — UosTS — Libs  or  Crops— 
Harmlsss  Error. 

1.  TPbere  the  date  of  a  bond  in  distress  pro- 
ceedings was  MoTember  10th,  and  the  date  of 
the  filing  as  stamped  thereon  was  Xovember 
9th,  the  date  of  filing,  in  the  absence  of  other 
eridence,  was  the  better  evidence  of  when  it  was 
necQted. 

2.  A  bond  for  distress  does  not  secure  costs. 

3.  Error  In  denying  defendant's  motion  to  re- 
quire plaintiff  to  file  a  bond  for  costs  is  harmless 
where  judgment  goes  against  defendnnt. 

4.  A  landlord  who  becomes  security  for  sup- 
plies furnished  and  money  loaned  bis  tenant  by 
anotheTf  to  enable  him  to  malce  a  crop  on  the 
rented  premises,  has  no  lieu  on  said  crop,  as 
agaiust  other  creditors  of  the  tenant,  for  the 
money  paid  as  such  sure^,  although  it  was 
otherwise  agreed  between  landlord  and  tenant 

Appeal  from  Kanfinan  county  court;  John 
Tesey,  Judge. 

Action  1^  Sam  King  against  A.  A.  Kelley, 
In  wlUcb  W.  B.  Lnmpfctn  Interrened.  Judg- 
ment tor  plaintiff.  Defendant  and  Inter- 
vener appeaL  Reversed. 

Lee  R.  Stroud  and  Eld  R.  Bumpass,  for 
appellants.  J.  S.  Woods,  for  appellee. 

RAINEY,  J.  The  appellee  brought  this 
suit  against  his  tenant,  A.  A.  Kelley,  to  re- 
cover the  sum  of  ^62.38,— a  part  of  said 
sum  alleged  to  be  due  for  rents,  and  the 
balance  alleged  to  be  advancements  made  to 
said  Kelley  to  enable  him  to  make  a  crop  on 
said  land8,~and  to  foreclose  the  landlord's 
lien  for  said  sum.  W.  E.  Lumpkin,  by  leave 
of  the  court,  intervened,  claiming  a  lien  up- 
on said  property  to  secure  a  note  executed 
by  said  Kelley  to  said  Lumpkin.  The  appel- 
lee. King,  recovered  Judgment  for  the 
amount  alleged  to  be  due,  and  for  a  fore- 
closure of  the  landlord's  Hen  for  $399.62;  and 
judgment  was  also  rendered  In  favor  of  the 


Intervener,  as  against  Kelley,  for  the  amount 
claimed  by  him,  and  foreclosing  his  mort- 
gage upon  said  property,  subject  to  ai^l- 
lee's  Hen  for  $390.62.  From  this  judgment 
the  appellants  prosecute  this  appeal. 

A  motion  was  made  by  appellants  to  quash 
the  distress  proceedings  because  the  bond 
was  dated  on  the  10th  day  of  Novembw, 
1806,  one  day  after  the  making  of  the  affi- 
davit and  the  issuance  and  levy  of  the  war- 
rant. From  the  record  we  gather  that  the 
affidavit  and  twnd  were  written  on  the  same 
piece  of  paper.  The  Jurat  of  the  officer  to 
the  affidavit  shows  that  It  was  made  on  tbe 
0th  day  of  November,  1896,  and  that  said 
affidavit  and  bond  were  filed  with  the  Justice 
of  the  peace  on  said  0th  day  of  November. 
From  this  we  think  it  clearly  appears  that 
there  was  a  mistake  in  dating  the  bond  on 
the  10th  day  of  November,  Instead  of  the 
9th.  In  either  event,  we  take  It  that  tbe 
date  of  the  filing  Is  the  best  evidence  (In 
the  absence  of  other  evidence)  as  to  when  It 
was  executed,  and  therefore  hold  that  there 
wns  no  oror  In  overruling  tbe  motion  to 
quash. 

The  court  refused  to  sustain  defendant's  mo- 
tion to  require  plaintiff  to  file  bond  as  security 
for  costs  herein,  said  motion  being  made  be- 
fore announcement  of  ready  for  trial.  Tbte 
action  of  the  court  was  error.  Under  tbe 
disposition  of  the  case,  however.  It  would 
not  be  reversible  error,  as  Judgment  went 
against  appellant  who  made  tbe  motion,  and 
no  Injury  resulted  to  him  therefrom;  bnt, 
in  view  of  another  trial  we  deem  It  proper  to 
say  that  the  bond  for  distress  In  this  case 
does  not  secure  the  costs,  as  claimed  by  ap- 
pellee. The  statute  provides  that  "when  the 
costs  are  secured  by  the  provisions  of  an  at- 
tachment or  other  bond  filed  by  the  party 
required  to  give  security  for  cost,  no  further 
security  shall  be  required."  Rev.  St  1896„ 
art.  1446.  The  bonds  in  an  attachment  or  se- 
questration proceeding  are  conditioned  for 
the  payment  of  damages  and  costs  of  suit 
The  provision  In  said  bonds  for  the  payment 
of  costs  is  not  required  In  a  bond  for  dis- 
tress warrant —the  last  bond  merely  being 
conditioned  for  the  payment  of  damages. 
We  think  the  motion  should  have  been  sus- 
tained, and  the  plaintiff  required  to  give 
t>ond  as  security  for  costs.. 

The  evidence  in  this  case  shows  that  sev- 
eral of  the  amounts  claimed  to  be  due  by- 
King  as  advancements  made  by  him  to  Kel- 
ley were  for  sums  of  money  borrowed,  and 
mules  and  other  personal  property  bought  by 
Kelley,  for  which  King  had  become  security. 
According  to  King's  testimony,  the  money 
so  borrowed  was  necessary  to  enable  Kelley 
to  make  the  crop;  and  the  mules  and  other 
property  so  bought  were  necessary  for  the 
same  purpose.  It  was  further  stated  by 
King  that,  when  he  went  Kelley's  security. 
It  was  understood  that  these  things  were 
necessary,  and  that  he  should  have  a  lien 
.  upon  the  crop  to  secure  the  aame;  and  It 
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mu  also  ibown  that  said  mougr  and  prop- 
erty -wese  deUveted  to  Bjellcjr  on  the  oMdlt 
at  Kln^,  and  tbat  Kelley  eo^A  not  tiava  ob< 
talned  said  property,  had  not  King  gone  bla 
■ccurlty.  At  tbe  time  that  tlie  diBtresa  war> 
rant  v&»  levied,  tbeae  amonnta  had  not  been 
paid,  but  were  anbaeqaently  paid  t>7  Klag. 
U  la  contended  by  appellants  that  under 
ttaeae  ^Ircnnutonces  Kln^  had  no  Ken  npon 
■aid  crop  to  ■acute  the  payment  of  aald 
amounta.  We  think  tbla  contention  la  oor- 
TOct,— at  least.  In  so  far  as  the  Intervener  1« 
eoncemed.  Tbe  llm  of  the  landlord  for 
■DoneyB,  tbe  raine  of  udmala.  tools,  proW- 
■Ions,  and  aupplles  furnished  Iqr  him  to  tbm 
tenant  to  oaable  tbe  tenant  t«  make  a  crop 
en  aald  premlaaih  ete,  la  purely  atatutory; 
and  the  statute  prorldes  that  the  lien  given 
■hall  apply  only  to  animals,  tools,  and  other 
property  furnished  by  die  landlord  to  tbe 
tenant,  and  to  the  «»op  nalfled  en  mdik  rented 
pnemlsea.  We  ttilnl^  under  tbeae  chroin- 
ataneea.  King  vaa  a  mere  surety  for  his  tear 
•Dt,  and  that  It  cannot  be  coDsldeced  that 
Sk  furnished  these  articles  In  tbe  moaner 
as  contemplated  by  the  statute.  Our  coo- 
struetioii  of  the  statute  is  that  tbe  landlord 
alone  must  fumloSi  thcae  thlnga  to  hie  teit- 
ant,  and  the  tenant  must  be  Indebted  alone 
to  the  landlord  therefor.  Of  oaurse.  If  the 
landlord  should  autbarlae  the  tenant  ta  pnr- 
iduue  supplier,  etc.,  tnm  a  third  party,  and 
tbe  aame  vete  furnlahed  by  said  party  on 
<the  fatth  of  the  landlond  paylnf  for  tbe 
same,  he  In  no  wise  looklac  te  tbe  tenant  for 
.payment,  sneh  woidd  come  "withlm  tbe  pur- 
view of  the  statute;  but  where,  as  In  this 
ease,  the  tenant  reanalna  bound  to  the  third 
party  for  tbe  debt,  the  lien  does  not  attach. 
Bngland  v.  Brinson,  1  White  &  W.  Civ.  Caa. 
Ct  AppL  I  821. 

Tbla  view  of  the  case  was  not  presented 
to  the  Jury,  although  tbe  court's  attention 
was  called  to  same  by  special  charges  re- 
quested by  appellants.  For  tbe  failure  of 
the  court  to  properly  present  tAie  matter  to 
the  Jury  la  this  particular,  the  judgment  is 
revosed,  and  tbe  cause  remanded. 


tVET  et  nx.  V.  BONDXES  et  al.i 
(Court  of  Civil  Appeals  a£  Tnuta.   Dec  4, 

Biub  or  BxoBPTnns— TKAHSMnnTs  with  Sbd>- 

VSNT. 

1.  BuliDg  OB  evideDce  will  not  be  reviewed, 
the  bill  of  exceptions  merely  nlleffing  error  in 
the  refusal  to  allow  defendant  to  teHtlty  that  a 
bundle  of  letters,  uart  of  the  cormpoadeoee  be- 
tween him  and  plaintiff,  hod  been  kwt,  there 
beiuR  no  statement  that  wttneis  would  have  tes- 
tified to  the  existence  and  loss  of  tbe  letters,  and 
the  sabstonce  thereof  not  being  diaclosed. 

2.  Rev.  St.  1805,  art  2302.  providing  that,  la 
actions  by  executors,  neither  party  can  testify 
against  the  others  to  transactions  with  testa- 
tor, unless  called  to  testify  thereto  by  the  op- 
posite party,  will  not  allow  defendant  to  teiti- 

t  Writ  of  error  dodcd  by  saprane  oiiart. 


fr  to  transactions  with  pUinttffB*  testator,  on 
introduction  by  defendant  of  deposition  of  teota- 
tor  relative  thereto,  used  on  a  former  trial. 

S.  Bill  of  ezeeptiona  most  Aav  diaracter 
of  evldenoe  exdnded  and  sabstsnce  of  deposi- 
tion  which  Is  claimed  to  aathorize  it. 

Appeal  from  district  court,  Kaufman  coan- 
ty;  J.  St.  DUlard,  Judge. 

Action  by  Georrge  B.  Boodles  and  others, 
wecutora,  against  T.  F.  Ivey  and  wife. 
Judgment  fior  plaintiffs.  Defendants  an»eal. 
Affirmed. 

HutTmaster  &  Huffmaster  and  S.  H.  Oos- 
sett,  for  appellants.  Davidson  &  Minor,  for 
oppeDees. 

riNLXnr,  0.  7.  This  la  an  action  ot  tres- 
pass to  try  title,  originally  Instituted  in  the 
district  court  of  Kaufman  county,  Secenaba 
25,  1890,  by  George  Bondlea,  now  deceased, 
against  T.  F.  Ivey,  for  280  acrea  of  Land,  a 
part  of  the  Lopes  leagije  and  labor.  At 
the  September  term,  18KJ,  of  said  court, 
George  B.  Bondlea  and  Ludan  If  inor,  imle- 
pendent  executors  of  tbe  will  of  said  George 
Bondles,  deceased,  made  themselves  partin 
plaintiff,  and  by  amended  original  petition 
filed  S^tember  26, 188S,  made  Amanda  Ivey. 
wife  of  said  T.  F.  Ivey,  a  party  defendant 
On  Uarcb  3,  U87,  defendants  filed  their 
fourth  amended  original  answer,  M  which 
they  disclaimed,  as  the^  had  theretofore 
done,  title  to  all  the  land  In  controversy  ex- 
c^t  100  acrea  In  the  souttiwert  eomar  ot  the 
Lopes  league  and  labor,  occupied  and  naed 
by  them  as  a  homeatead.  particularly  de- 
scribed by  them  by  metes  and  bounds,  and 
as  to  this  tb«y  pleaded  not  guilty;  and  for 
farther  plea  alleged  that  in  Jannary,  1877. 
defendant  T.  F.  Ivey,  at  the  special  Instance 
and  request  at  plalntUT  Oeoi^  Bondlea,  en- 
tered  Into  aald  leagne,  and  that  In  Jnly  next 
ff^owlng  they  entered  Into  an  agreement 
to  the  effect  tbat  T.  F.  Ivey  was  to  continue 
tbe  possession  of  said  league,  and  protect 
plalntlflTs  Interest  therein,  In  consMermtion 
of  the  def«danf  a  having  the  free  use  of  the 
cultivated  land  wpon  said  Imgue  end  of  such 
grass  aa  was  needed  for  his  stodc:  that  tbb 
agreement  continued  nntn  aboot  ttie  year 
1881,  at  which  time  they  entered  Into  anoth- 
er agreement,  whereby  said  Ivey  wna  to  re- 
main upon  the  land,  and  continue  to  look 
after  plalntUTs  Interest,  to  preserve  Ua  tim- 
ber, to  prevent  persons  from  cutting  grass 
without  paying  fw  same,  to  prevent  persons 
from  IncIoRing  any  part  of  plalntUTs  land  w 
putting  Improverarats  thereon,  and  to  keep 
off  squatters  and  all  other  persMis  who 
might  attempt  te  take  adverse  poaaesskm 
thereof;  that  these  aerrloes  were  to  cos- 
tlnoe  until  no  longer  needed,— fluU  Is  to  say, 
until  plaintiff  or  bis  children  should  move 
upon  said  league,  or  until  plaintiff  abonld 
sell  tbe  same,--and  that  In  consideration  ot 
said  services,  plaintiff  agreed  te  convey  to 
T.  F.  Ivey  100  acres  In  the  southwest  comer 
of  aald  league  and  labon  that  defendaat 
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fully  complied  with  laid  contract,  and  faith- 
fully performed  all  the  duties  required  of 
him  under  the  aald  contract;  that  In  Janu- 
ary, 188^  William  Bondles,  a  ton  of  plain- 
tiff, under  plalntUTs  InatructUHUi,  came  up 
and  took  poaaeaalon  of  said  lea^a  and  lal>or 
of  land,  except  the  Bald  100  acres,  and  In- 
closed 2,000  acres  thereof,  aad  controlled 
and  looked  after  said  league  and  labor  tor 
plaintiff;  that  In  Jnlj.  1884,  plaintiff  George 
Bondles  eame  to  defendant's  residence,  on 
said  100  acres,  and  walked  around  said  100 
acres,  pointing  out  and  designating  to  de- 
fendant the  tinea  and  boundaries  of  sold 
tract  which  said  plaintiff  Intended  defendant 
to  own  and  possess,  and  for  which  he  Intend- 
ed to  execute  to  defendant  a  deed,  and  did 
then  and  there.  In  consideration  of  the  serv- 
ices already  rendered  by  defendant,  make  a 
parol  sale  of  the  said  100  acres  to  defendant, 
and  promised  and  agreed  to  mal&e  defendant 
a  deed  to  said  land  when  defemdont  put  said 
100  acres  In  a  good  state  of  cultivation;  that 
defendant,  relying  on  the  faith  of  said  parol 
Bale,  promise,  and  agre«nent,  proceeded  at 
once  to  put  said  100  acres  of  land  In  a  good 
state  of  cultivation,  and  In  all  other  things 
complied  with  hla  part  of  said  parol  sale, 
and  Immediately  thereafter  procured  the 
county  surveyor,  and  had  said  100  acres  sur- 
veyed, and  the  lines  and  corners  thereof  es- 
tablished, as  designated  and  pointed  out  by 
plaintiff,  and  Immediately  took  possession 
thereof,  claiming  the  same  as  his  own,  and 
has  continued  such  possession  and  claim  to 
the  present  time;  that  at  the  time  defendant 
so  took  possession  said  land  was  worth  about 
five  dollars  per  acre,  It  being  hammock  land 
and  covered  with  brush;  that  after  the  same 
was  surveyed  oat  as  aforesaid  defendant  In- 
closed the  same  with  a  flrst-claas  post  and 
wire  fence,  and  with  much  labor  grubbed 
out  said  land,  and  converted  the  same  Into 
a  fine  and  valuable  farm,  and  with  the 
knowledge  and  consent  of  plaintiff,  and  with 
the  honest  belief  that  said  land  was  his,  de- 
fendant placed  thereon  valuable  and  lasting 
Improvements  of  the  value  of  92,321,  and  said 
place  is  now  worth  (2,820,  and  defendant  in  his 
answer  ^Kdfled  each  Item  of  improvement,  and 
stated  the  value  thereof,  representing  tliat  it 
would  be  inequitable  and  unjust  for  the  plain- 
tiff to  deprive  him  of  said  land.  On  March  2, 
1S07,  plaintiffs  Hied  their  supplemental  petition, 
oontahUng,  first  exceptions  to  defeudant's  fourth 
amended  original  answer,  reciting  that  such 
agreements  were  not  In  writing,  and  were 
void  under  the  statute  of  frauds,  and  that 
the  allegations  in  said  answer  were  uncer- 
tain, obscure,  and  Insufficient  In  every  par- 
ticular; and,  second,  setting  up  what  de- 
fendant claims  to  have  been  the  original  con- 
tract between  George  Bondles  and  defendant 
T.  F.  Ivey,  and  alleging,  in  substance,  that 
It  was  not  a  contract  of  sale,  and  that  de- 
fendant Iv^  had  repeatedly  recognized,  ad- 
mitted, and  acknowledged  that  George  Bon- 
die*  wsM  the  owner  of  said  land,  and  uettlng 


up  and  pleading  the  statutes  of  limitation  of 
two,  four,  and  ten  years.  March  8,  1887, 
the  case  was  tried  by  a  Jury,  and  a  verdict 
rendered  In  favor  of  platntUFs,  and  Judgment 
entered  In  accordance  with  the  verdict  from 
which  Judgment  the  defendants  have  appeal- 
ed to  this  court  This  Is  the  third  appeal, 
and  the  merits  of  the  case  may  be  fully 
appreciated  by  rtferenoe  to  the  reports  of 
the  former  appeals.  Sea-  81  S.  W.  2iA,  and 
3a  S.  W.  Ifi7. 

ConclQslofis  of  Fact 

(1)  Plalntlffa  proved  a  regular  chain  of  title 
from  the  state  of  Texas  down  to  George  Bon- 
dles. (2)  That  George  Bondles  died  in  Gal- 
veston county,  Tex.,  July  7,  1804,  leaving  a. 
will,  which  was  duly  probated,  and  In  which 
George  B.  Bondles  and  Luclan  Minor  were 
named  as  Independent  executors,  without 
bond,  and  that  they  had  duly  quallQed  as- 
such.  (3)  The  ^defendants  sought  to  estab- 
lish a  parol  sale  of  the  100  acres  In  question 
by  Bondles  to  Ivey,  under  which  Ivey  wafr 
placed  In  possession,  and  upon  the  faith  of 
which  he  mode  valuable  Improvements  upon 
the  land.  The  evidence  adduced  upon  the 
trial  not  only  failed  to  establish  the  parol 
sale,  but  It  conclusively  showed  that  IvQy 
went  iqion  the  land  as  the  agent  of  Bondles, 
and  that  he  was  given  the  free  use  of  the 
land  actually  occupied  by  him,  and  the  privi- 
lege of  cutting  hay,  etc..  off  the  other  portions 
of  the  tract,  as  a  consideration  for  his  serv- 
ices as  such  agent  in  watching  after  the  land, 
keeping  off  trespassers,  etc.  The  letters  from 
Ivey  to  Bondles,  some  42  In  number,  covering 
the  period  from  July  3,  1880,  to  August  11, 
1880,  show,  beyond  question,  that  such  rela- 
tion between  the  parties  continued  during  all 
that  time,  and  that  oo  sale  of  the  land  was 
made  by  Bondles  to  Ivey.  Appellants'  coun- 
sel in  their  brief,  at  page  12,  make  this  state- 
ment as  to  said  letters:  "Plaintiffs  Intro- 
duced In  rebuttal  89  letters  (In  fact  42)  writ- 
ten by  defendant  to  Oeoi^  Bondles,  between 
the  dates  July  3,  1880,  and  August  11. 1889,  In 
which  letters  defendant  Ivey  expresses  his 
gratitude  to  George  Bondles  for  the  use  of 
Bundles'  land  free  of  rent,  and  continuously 
acknowledged  that  he  held  such  lands  under 
and  In  subordination  to  George  Bondiea,  and 
continuously  begs  the  privilege  of  buying  SO 
or  100  acECB  of  land." 

Concloslons  of  Law. 

1.  It  conclusively  appeared  that  both  the 
legal  and  equitable  title  to  the  land  was  in 
the  estate  of  George  Bondles,  deceased,  and 
It  was  proper  for  the  court  to  direct  a  verdict 
for  plaintiffs.  81  S.  \V.  244,  and  39  S.  W. 
157, — decisions  on  former  appeals. 

2.  The  contention  la  made  that  the  court 
erred  In  refusing  to  permit  the  defendant  Ivey 
to  testify  "that  a  large  bundle  of  letters,  pur- 
porting to  be  from  George  Bondles,  now  de- 
ceased, to  I.  F.  Ivey,  a  part  of  the  oorte- 
qymdenee  between  hhnaalf  and  plali^  QtargB 
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Bondles,  had  been  lost  or  were  destroyed." 
We  hare  quoted  above  all  that  the  bill  of  ez- 
oeptlona  discloses  as  to  such  letters.  The  blQ 
does  not  afflrmatlrely  state  that  the  witness 
would  have  testified  to  the  existence  and  the 
loss  of  the  letters,  and  there  Is  nothing  In  the 
bill  disclosing  the  substance  of  the  letters. 
We  cannot  tell  from  the  bill  that  the  proof  of 
the  letters  would  have  benefited  appellants, 
and  under  such  a  bill  of  exceptions  we  are  not 
called  upon  to  consider  the  action  of  the  court 
tn  refusing  to  admit  the  eTldeuce.  Reddln  v. 
Smith,  65  Tex.  26;  McKay  v.  Overton,  Id. 
82;  Beekfl  t.  Odom,  70  Tex.  183,  7  S.  W.  702. 

3.  It  la  urged  that  the  court  erred  In  not 
permitting  the  defendant  Ivey  to  testify  ccm- 
cemlng  a  parol  sale  of  the  land  In  controversy 
by  the  deceased,  George  Bondles,  to  blm,  the 
said  Ivey;  it  being  made  to  appear  to  the 
court  that  the  depositions  of  said  ]Sondles 
concerning  the  matter  In  dispute  were  on  file 
among  the  papers  of  the  case,  and  that  they 
had  been  used  on  the  two  former  trials,  and 
the  defendant  proporing  to  introduce  the  said 
deposiUons  in  connection  with  his  testimony 
along  the  same  lines.  The  depositions  bad 
not  been  Introduced  by  plaintiffs.  Tbls  aa- 
algmnait  cannot  be  aastalned  for  tlieae  rea- 
aons: 

<a)  It  would  be  In  conflict  with  article  2302, 
Rev.  8t  1886,  which  reads:  "In  actions  by 
or  against  executors,  administrators  or  guard- 
tans,  In  which  Judgment  may  be  rendered  for 
or  against  them  as  such,  neither  party  shall 
be  allowed  to  testify  against  the  others  as  to 
any  transaction  with,  or  statement  by,  the 
testator,  Intestate  or  ward,  unless  called  to 
testify  thereto  by  the  opposite  party;  and  the 
provisions  of  this  article  shall  extend  to  and 
Indude  all  actions  by  or  against  the  heirs  or 
legal  representatives  of  a  decedent  arising 
out  of  any  transaction  with  such  decedent." 
In  Runnels  v.  Belden,  51  Tex.  50,  it  was  held, 
where  the  executor  had  read  the  depositions 
of  his  testator  In  evidence,  that  the  opposite 
party  might  properly  be  allowed  to  testify  In 
his  own  behalf  upon  the  matters  referred  to 
In  the  depositions.  Moore,  C.  J.,  In  deliv- 
ering the  opinion  of  the  conrt,  said:  "In 
such  case,  if  the  executor  Insists  on  putting 
the  deposition  of  his  testator  In  evidence,  It 
does  not  violate  but  accords  with  the  reason 
and  spirit  of  the  law,  and  Its  proper  construc- 
tion, to  permit  the  other  party  to  the  suit  to 
also  give  his  version  of  the  matters  between 
himself  and  the  deceased  referred  to  In  such 
deposition;  and  this  seems  to  be  the  Inter- 
pretatlon  given  elsewhere  to  similar  statutes." 
In  Simpson  v.  Brotherton,  62  Tex.  171,  re- 
ferring to  the  Runnels  Case,  above,  Willie, 
C.  J.,  said:  "In  the  case  of  Runnels  v.  Bel- 
den, 61  Tex.  48,  it  Is  held  that  when  a  party 
to  a  suit  had  t^tlfled  by  depositions,  and 
died,  and  his  executor  had  been  made  party  In 
his  place,  It  was  error  to  exclude  the  testi- 
mony of  the  other  party  on  the  trial  touching 
the  acts  and  declarations  of  the  deceased, 
about  which  the  deceased  had  testified  in  bla 


depositions.  The  strict  letter  of  the  statute 
prohibited  the  testimony;  but  as  the  dead 
plaintiff  had  been  allowed  to  speak  In  evi- 
dence, as  it  were  from  the  grave,  the  court 
said  the  llvli%  defendant  should  also  be  al- 
lowed to  testify.  This  was  an  hiterpretatlon 
of  the  statute  according  to  Its  spirit  and  Inten- 
tion, and  not  according  to  Ita  letter,  and,  giv- 
ing such  a  construction  In  the  present  In- 
stance, we  think  the  court  erred  In  not  ex- 
cluding the  testimony  of  the  wife."  It  will 
be  seen  from  these  cases  that  the  principle 
upon  which  the  evidence  was  held  admissible 
was  that  the  depositions  of  the  deceased  had 
been  put  in  evidence  his  representative, 
and  that  It  would  contravene  the  spirit  of  fair- 
ness and  Justice  to  close  the  month  of  the 
opposite  party,  under  such  circumstances.  In 
the  case  at  bar.  the  executors  had  not  intro- 
duced the  depositions  of  their  testator  upon 
this  trial,  but  the  d^endant  offered  to  Intro- 
duce them  In  connection  with  his  ovru  testi- 
mony, if  he  were  permitted  to  testify  In  the 
case.  In  other  words,  he  offered  them  only 
as  a  predicate  for  his  ovm  testimony.  We 
think  such  a  practice  would  be  contrary  to 
both  the  letter  and  the  spirit  of  our  statnte. 
We  are  cited  to  the  cases  of  CoughUn  T. 
Haeussler,  60  Mo.  126,  and  Zjeahay  v.  Bay- 
bum,  33  Ho.  App.  These  cases  seem  to 
be  based  upon  the  peculiar  phraseology  of 
the  Missouri  statute.  Levy  v.  Dvrlght,  12 
Colo.  103,  20  Pac.  12.  However  this  may  be, 
that  state  furnishes  the  only  supporting  au- 
thority to  which  we  are  cited,  and  It  does  not 
seem  to  be  In  accord  with  the  decisions  of  this 
state,  or  any  other  state,  so  far  as  we  have 
been  able  to  ascertain. 

(b)  This  assignment  must  be  overruled,  for 
the  further  reason  that  the  bill  of  exceptions 
falls  to  disclose  the  substance  of  the  deposi- 
tions of  the  deceased  testator,  and  also  falls 
to  show  what  the  character  of  Iv^y's  testi- 
mony would  have  been.  MllUken  t.  Bmoot. 
64  Tex.  171. 

4.  The  court  did  not  err  In  Instructing  tho 
Jury,  in  answer  to  Ita  Inquiry,  that  they  were 
not  authorized  to  take  Into  consideration  the 
matter  of  compensation  to  Ivey  for  services 
to  Bondles  In  arriving  at  the  amount  which 
should  be  awarded  as  rents.  The  pleadings 
and  facts  did  not  warrant  a  recovery  by  Ivey 
for  services  rendered  In  caring  for  the  land 
and  lmiHx>vements  placed  thereon.  We  find 
no  error  In  the  Judgment,  and  It  Is  therefore 
afflrmed. 


SHIFPLSTT  et  nx.  v.  ST.  LOUIS  S.  W.  RT. 
00.  OF  TEXAS. 
(Oonrt  of  (SvH  AppealB  of  T^xas.   Jan.  29. 

1898.) 

Railboah— AooiDBiTT  ON  TaAOEr-BviDsffoa  or 

NsOLtOSNOB. 

There  being  ci^ence,  from  blood  on  the 
track  and  engine,  and  the  mutilated  bodies  of 
the  children  of  tender  years,  found  near  tbe 
track,  that  they  wne  killed  by  the  train,  and 
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strack  at  a  point  on  the  track  where  one  could 
be  seen  at  night  from  the  engine  when  2(10  yards 
away;  that  there  waa  an  upgrade  for  210  feet 
before  they  were  leacbed,  on  which  the  train 
conld  have  been  stopped  in  100  feet;  and  that 
for  years  the  track  had  beat  habitnall^  used  by 
pedestrians,— it  Is  erroi  to  direct  verdict  for  de- 
fendant, though  its  engineer  and  fireman  testi- 
tied  that  they  kept  a  diligent  outlook. 

Appeal  from  district  court,  Hendenon  coun- 
ty; W.  H.  GUI,  Judge. 

Action  by  F.  A.  Shifflet  and  wife  against 
the  St  Louis  Southwestern  Railway  Ckimpany 
of  Texas.  Judgment  for  defendant  FlaintUlB 
appeaL  Bereraed. 

RlchardBon,  Watklns  &  Milter,  fiv  vpel* 
lants.  Sam  H.  West  and  ClaA  St  Bollnger, 
for  aroeUee. 

TARLTON,  aj.  F.  A.  Sblffiet  and  his  vlfe 
broni^t  this  suit  against  tbe  appellee  to  re- 
cover danuges  In  tbe  sum  of  $10,000  on  ac- 
count of  the  death  of  their  son.  Thomas  J. 
Shifflet  They  allege,  substandally,  that  on 
March  22,  1896.  their  son.  a  smaU  child,  about 
10  years  of  age,  and  whoUy  without  discretion, 
went  iipon  tbe  defendant's  railway  trade  at 
a  point  about  1%  miles  west  (tf  the  town  of 
Brownsturo,  In  Henderson  county,  at  a  place 
habitually  used  by  pedestrians,  and  that  In 
plain  Tiew  of  the  defendant's  awroacUng  train 
he  was  run  over  1^  the  train,  and  Instantly 
crushed  and  killed;  that  by  the  use  of  rea- 
sonable care  and  diligence  tbe  servants  operat- 
ing the  train  couW  have  seen  the  child  In  time 
to  have  [vevented  the  accident,  bnt  that  they 
negligently  failed  to  discover  him.  The  de- 
fendant's answer  consists  of  a  gen«al  denial 
and  a  qwdal  d^ense  to  tbe  ^ect  that  the 
deceased  ms  a  trespasser  upon  Its  track,  and 
that  he  was  guilty  of  contrlbutwy  nc^lgence. 
Tbe  acdon  of  the  court  In  peremptorily  In- 
structing the  Jury  to  return  a  verdict  for  the 
defendant  upon  the  evidence  Introduced  by  tbe 
parties  respectively  forms  the  sole  matter  for 
our  consideration.  Und^  tbe  rule  of  declsloo 
adopted  In  this  court,  if  the  course  of  legal 
evidence  'was  such  as  tended  to  support  the 
averments  of  tbe  plalntlfiTs*  petition,  it  became 
the  duty  of  the  Judge  trying  tbe  cause  to  sub- 
mit tbe  Issues  of  fact  to  tbe  Jury,  even  though, 
had  they  returned  a  verdict  against  the  de- 
fendant, be  should  have  felt  constrained  to  set 
aside  that  verdict  on  a  motion  for  new  trial. 
Fltsgerald  v.  Hart  (Tex.  Sup.)  17  S.  W.  860; 
Bowman  v.  Brewing  CX>.  (Tex.  Civ.  App.)  43 
S.  W.  808,  In  which  we  cite  McCray  v.  Rail- 
way Co.  (Tex.  Sup.)  84  S.  W.  95.  It  becomes, 
therefore,  necessary  for  us  to  advert  to  tbe 
evidence  relied  upon  the  appellants,  and 
to  the  Inferences  dedndble  thoefrcHU.  Thomas 
J.  Shifflet,  the  son  of  the  plaintiffs,  was  a 
small  a^ni  immature  child,  11  years  old.  He 
was  rslsed  on  a  fkrm,  and  waa  unfamiliar  with 
trams.  On  the  morning  of  March  22, 1886,  he 
left  his  father's  home,  two  mUes  northeast 
ftvm  Bxownsbon^  In  Henderson  county,  and 
walked  down  to  tbe  station  at  Brownsboro. 
Xbeooit  In  company  with  two  other  boys,  one 


about  9  and  the  othw  about  14  years  of  age. 
he  went  westward  on  tbe  track  of  tbe  defend- 
ant's railway  about  12  or  IB  miles,  passing 
through  and  beyond  tbe  town  of  Murchison. 
At  about  sundown  be  turned  back  toirards 
home,  and  the  three  boys  were  last  seen  going 
along  the  track  towards  Brownsboro  about 
dark.  The  night  was  cloudy,  bnt  the  moon 
was  shining  a  little.  Appellee's  regular  pas- 
senger train  going  east  passed  through  Browns- 
b<»o  about  ll:tf  at  Mght  When  the  train 
reached  l^ler,  the  end  of  the  dl^Ion,  cm 
schedule  time,  after  midnight,  the  engineer 
found  upon  biii  engine  pieces  of  human  flesh, 
blood,  and  clothing.  On  the  following  morn- 
ing, at  about  10  o'clock,  a  passenger  trahi  tit 
tbe  appellee,  also  goli^  east,  discovered  and 
picked  up  the  mutilated  remains  of  the  three 
children,  strewn  along  the  side  of  tbe  track  at 
a  point  1%  miles  west  of  Brownsboro.  This 
point  was  about  nine  miles  east  of  where  the 
children  were  last  seen  at  about  dark  on  March 
22d.  The  appellant  F.  A.  Shifflet  testified  as 
follows:  "I  saw  where  the  boys  woe  struck 
on  tbe  railroad,  and  saw  blood,  clothing,  and 
small  pieces  of  flesh  and  hair  of  each  of  the 
boys  iQSIde  the  rails,  all  together.  Hair  and 
clothing  of  each  of  the  bcqrs  were  found  on 
the  rails  and  ties  vliere  they  were  flist  struck, 
and  they  were  dragged  about  3^  or  160  yards. 
The  blood  and  corruption  was  spattered  on  the 
west  side  and  top  of  the  ties,  and  not  on  the 
east,  showing  that  they  were  draped  east. 
There  was  a  great  deal  tA  blood  along  on  the 
track  when  tbey  were  dragged.  The  pbce 
where  the  boys  were  first  struck  was  east  of  a 
small  bridge  or  culvert,  and  on  a  dump  about 
eight  feet  high.  It  was  opposite  the  whistle 
post  for  the  public  road  croe^ng.  Standing 
where  th^  were  struck,  the  track  was  an  air 
line  for  about  200  yards,  and  then  began  a 
slight  curve,  and  you  could  see  down  the  track 
300  to  350  yards  back  west,  and  you  eotild  see 
tbe  spot  where  they  were  struck  350  yards 
coming  from  tbe  west,  from  the  center  of  the 
track.  Looking  east  from  said  spot  the  road 
ran  straight  on  over  tbe  bill  There  was  a 
small  cut  west  and  tbe  road  was  sllgbfly  down 
grade  until  It  came  near  the  culvert  Just  be- 
fore it  reached  the  culvert,  about  tiiree  rails. 
It  b^an  to  rise,  and  then  went  up  grade  for 
the  length  of  seven  rails,  or  210  feet  Befora 
reaching  where  the  boys  were,  thne  was  a 
plain  open  view  in  both  directions."  The  evi- 
dence further  tended  to  show  that  there  were 
no  bushes,  grass,  or  weeds  to  obscure  the  sight 
at  the  place  in  question,  and  that  the  children 
were  struck  on  a  dump  of  ordinary  light-col- 
ored sandy  soil;  that  the  sand  l»twcen  the 
rails  was  above  tbe  cross-tlee,  and  about  as 
high  as  the  ti^  of  the  rails,  and  that  any  ob- 
ject between  the  rails  would  be  easily  seen. 
A  witness  also  testified  that  It  was  a  general 
oocnrrence  for  the  people  to  walk  up  and  down 
the  track  at  this  place;  that  It  is  the  most  con- 
venient way  to  go  back  and  forth  In  that  set- 
tiemaot;  that  audi  tnvd  has  been  going  m 
ever  since  there  was  a  raJlroad  track  Wxvte: 
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fliat  It  WM  muck  wed  bj  people  gcdag  to  the 
post  offlce  at  BnnnuborD;  that  the  track  kad 
a  footpath  wom  down  la  tbe  center  bj  pedea- 
triani;  tbat  a  peraen  Irlac  down  w  atand- 
Ing  oa  the  track  oould,  under  ordinary  oondl* 
tloDi^  and  wltb  an  ordinajQ'^  lieadUgbt,  anch  aa 
wtu  used  by  tbe  appellee'a  tzais,  be  eeen  linir 
telegiapta  poleB,  or  720  feet,  abead;  that  a 
train  ronninc  on  an  upsrade  ancb  as  that  at 
the  {dace  wb«e  the  dilldren  appeared  to  hav» 
been  flrst  strudE  could  be  ■toro«d  In  100  feet, 
the  scbedule  time  of  the  train  In  this  Inatance 
belug  from  22  to  21  miles  per  hour.  Neither 
the  engineer  nw  fireman  In  cbarfe  of  the  train 
wblct)  raacbed  Tyler  aa  abon  stated*  and  en 
the  engine  of  which  were  found  the  eridences 
of  the  unfortunate  oecurrenea,  had  way  Idea 
vrtiere  the  accident  took  place,  and  the;  both 
testified  subetantlaUy  that  in  discharge  of  thdr 
recognized  duty  they  kept  s  proper  and  o»- 
Btant  lookout,  only  occasionally,  and  Cor  a  ao- 
ment.  remoTlog  tbdr  eyea  from  tbe  front,  aa 
necessity  required  tiiem  to  do  In  lookhig  afts 
theoisine. 

Under  the  fwtsgolng  state  of  the  teatlaMmy, 
the  learned  coonael  for  appellee  concede  that. 
Inasmuch  as  deceased  wos  a  chlk)  of  tender 
age.  and.  accordb^  to  the-  jAalntlff's  testl- 
niony.  was  wtthont  dlscretloa,  the  court,  op«Hi 
the  Issue  of  contributory  negUeenec,  should 
not  have  directed  a  verdict;  but  thi^  Insist 
that)  without  r^erenee  to  the  lasne  of  con- 
tributory n^gence,  tbe  court's  action  was 
correct,  because  "there  Is  no  pvoot,  either 
direct  or  drcumstantlal,  aa  to  any  negUgoBeo 
on  tbe  port  of  tbe  appellee.  Its  ageats  or  eerv- 
ants,  causing  or  contributing  to  the  death  of 
the  deceased."  We  proceed,  thmfone,  to 
consider  the  question  thus  presented.  In  view 
of  the  record.  It  Is,  of  course,  true  that  there 
was  no  direct  evidence  Incnlpatlug  the  appel- 
lee with  negligence,  bat  It  seems  to  us  that 
the  following  language  of  Judge  Caldwell 
(Railroad  Co.  v.  Washington,  1  G.  0.  A.  2S^ 
49  Fed.  350)  Is  pertinent  In  this  eonoection: 
"One  who  klUs  another  In  secret,  when  no 
eye  sees  the  deadly  potion  administered  or  tha 
fatal  blow  Btruck,  may  be  convicted  of  mur- 
der, and  hanged,  on  circumstantial  evidence; 
and  no  reason  la  perceived  why  the  same  char- 
acter of  evidence  may  not  be  aiifflclent  to 
prove  that  a  railroad  company  killed  a  cow 
or  a  mule,  and  that  the  killing  was  the  result 
of  the  company's  negllgenceL  Some  of  the 
cattle  sued  for  were  found  very  soon  after 
they  were  killed,  on  or  near  the  railroad  track, 
and  the  Injarles  and  marks  of  violence  ap* 
peering  upon  their  bodies  were  such  as  would 
be  Inflicted  by  coming  In  contact  with  a  mov- 
ing engine  or  train  of  cars.  Th^"  Jury  may 
well  find  from  these  circumstances  that  the 
cattle  were  killed  by  the  defendant's  train. 
Whether  the  kllltng  occurred  through  the  neg- 
ligence of  the  railroad  company  Is  not  so 
easily  proved,  but  that  fact,  like  any  other, 
may  be  proved  by  circumstances.  It  Is  com- 
petent for  tbe  [daintllf,  In  such  cases,  to  abow 
that  tbe  track  where  tbe  cattle  were  killed  Is 


straight,  and  free  from  adoj  otMtnsetloD  -wUcb 
would  obscure  the  view  of  the  engineer  of  a 
train  going  In  either  direction,  and  that  by 
the  exercise  of  ordinaiy  cam  and  MHigBtM** 
the  engineer  could  have  seen  the  cattle  on  the 
track,  not  only  bi  daylight  but  tcr  tbe  aid 
of  the  headlii^  of  the  locomotive,  tai  ttie 
nighttime  alao,  In  time  to  have  avoided  tbe 
killing.'*  Bo  our  supreme  court  ts  Waab*n;;- 
ton  V.  Railway  Co.,  90  Tex.  320, 38  S.  W.  705. 
holds  that,  •Vhlle  the  naked  fact  that  an  ac- 
cident has  happened  may  be  no  evidence  of 
negligence,  yet  the  character  of  the  accident 
and  the  drcumstancea  In  proof  attending  It 
may  be  such  as  to  lead  reasonab^  to  tbe  tie- 
llef  that  witbont  negligence,  It  would  not 
have  occurred."  Hence  It  la  clear  that  ne^- 
gcnce  In  this  Instance  could  be  established  by 
drcumatantlal  erldenee,  but  la  tbe  applica- 
tion of  this  principle  It  must  be  remembered 
that  the  existence  of  each  circumstance  re- 
lied upon  in  the  chain  at  circumstances  lead- 
ing to  the  conclusion  of  negligence  mast  be 
established  by  direct  evidence;  otherwise  the 
existence  of  aa  Inculpating  eircnmstanoe 
would  rest  opm  a  presumption  drawn  from 
the  existence  of  another  circBrotstance,  and  so 
the  rule  would  be  violated  whUA  foiMds  tbe 
deducing  of  one  presumption  from  another. 
RaUway  Co.  T.  Porter,  78  Tex.  807,  U  8.  W. 
824. 

Keeping  these  principles  In  view,  fn  connec- 
tlott  with  tbe  facts  whi<di  it  was  necessary 
that  the  idalntlffs  aboold  eatablish  In  order  to 
make  out  their  ease,  we  eooMder  tbe  follow- 
ing questions:  (1)  Was  tiiere  any  evidence 
tending  to  wboxr  that  tbe  deceased  met  bis 
death  by  a  collision  wltii  a  train  of  the  ap- 
pellee? (2)  Whether  that  eoUIsIon,  If  n  oc- 
cnrred,  waa  due  to  the  negUgenee  of  the  ap- 
peUee.  We  think  the  tacts  established  by 
direct  testimony  that  tbe  mutilated  bodies  of 
tbe  three  children  were  fomid  opon  tbe  appel- 
lee'i  track  at  tbe  place  Indicated;  tluit  they 
appeared  fes  have  been  dragged  In  the  man- 
ner and  for  tbe  distance  already  stated;  thai 
th^  blood  and  clothing  were  found  opon  the 
appellee's  track;  and  that  when  the  train  In 
question  reached  Tjia,  an  hour  or  m  after  It 
passed  the  scene  of  the  catastrophe,  tbe 
pieces  «f  human  flesh,  blood,  and  clothing  as 
above  described  were  found  np<m  the  engine, 
—tended  to  show  tbst  Uie  death  of  the  clril- 
droi  was  doe  to  a  collision  with  the  appellee'a 
locomotive.  A  proper  answer  to  the  second 
qoestlon  depends  upon  whether  there  was  di- 
rect evidence  showing  dtcamstancea  which 
indlcatwd  an  abaenoe  of  due  care  on  the  part 
of  the  company's  servant's  in  the  operation 
of  the  train;  and  tbe  existnee  of  snch  doe 
care.  In  turn,  d^nda  upon  whether  tbe  com- 
pany owed  any  duty  to  the  children,  or  per- 
sons similarly  situated,  of  looking  out  for 
them.  As  we  have  seen,  there  was  direct 
evidence  tending  to  show  tbat  tbe  track  at 
the  scene  of  tbe  accident  had  been  for  yeara 
habitually  used  by  tbe  people  of  tbe  neighbor- 
hood In  going  to  and  from  Brown sboro,  to 
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Bueli  an  extent  that  thm  VM  a  footpath  In 
lU  c*Dter.  It  ■eems  to  be  settled  In  this  state 
that  a  eoDdltloa  of  this  diaracter  Imposes 
upon  the  employgs  of  the  railway  the  dntj  of 
keeping  a  proper  lookout  for  persons  on  the 
track,  and  of  using  reaaonaUc  care  and  cau- 
tion to  dlsGOTer  such  persona,  and  that  a  fail- 
ure to  use  such  caution  Is  negligence  on  the 
part  of  tlie  company.  Railway  Co.  v.  Symp- 
klns.  M  Tex.  GJ5;  Railway  Co.  t.  Hewitt,  07 
Tex.  474.  3  S.  W.  703;  Railway  Co.  t.  Wat- 
kins.  8S  Tex.  20;  Sd  S.  W.  232.  Appellee's 
counsel  readily  concede  that  in  this  Instance 
It  was  the  duty  of  the  eniploy6a  to  use  rea- 
sonable core  and  caution  to  discover  persons 
on  Its  track,  and  that  a  failure  to  nse  such 
care  vonld  be  negligence;  but  It  Is  Insisted  by 
them  that,  as  the  operatives  of  the  loctmio- 
tlve  testified  that  they  kept  an  outlook,  and 
used  every  reasonable  degree  of  care  and  can* 
tlon  to  discover  persons  upon  the  track,  there 
was  no  evidence  nuthorixlng  a  different  infer- 
ence. It  la  trae  that  these  operatives  thus 
testified,  but  their  credibility  was  for  the  Jury, 
In  view  of  the  existence  of  circumstances  es- 
tablished by  direct  evidence  tending  to  a  con- 
trary conclusion.  These  circumstances,  as 
we  have  seen.  consUtt^  In  the  facts,  which 
the  FdalDtifTs'  evidence  tended  to  establish, 
that  the  children  were  killed  on  a  dump  about 
elgbt  leet  bigh;  that  tbe  track  at  the  place 
In  Question  extended  In  a  direct  line  for  about 
2r>0  yards;  that  a  person  could  be  seen  at 
nigbt  260  yards;  that  a  train  could  be  stO[q;ied 
on  an  upgrade  In  100  feet;  that  there  was  an 
upgrade  where  tlie  children  were  struck  for 
seven  rails,  et.  210  feet;  that  the  children 
must  have  been  near  each  other  at  the  time 
they  were  Brst  struck,  and  that  their  bodies 
were  pushed  eastward  tac  many  yarda  Our 
conclusion  Is  that  the  court  errooeously  In* 
Btructed  a  verdict  (or  tbe  defendant  The 
case  of  WaebtuKton  v.  Railway  Co.,  90  Tex. 
314,  3S  S.  W.  7W,  Is  persuaaive  of  the  correct- 
ness of  this  disposition.  We  bave  discussed 
the  questions  presented  In  the  lij^t  mainly  of 
the  evldiiDce  introduced  by  the  ai^Uants. 
Hence  we  will  be  und<»stood  as  Intimating  no 
opinion  whatever  upon  the  weight  of  the  evi- 
dence In  this  case,  or  that,  bad  It  been  sub- 
mitted to  the  Jury,  their  verdict  should  or 
should  not  have  been  odierwlse.  Bevwaed 
and  remanded. 
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CoasTiTUTiOTfAi  Law— Local  Actb — PunLicRoAns 
— CossTiircTioM  or  Conbtitutiox — Titi,«  o» 
Act— Wintx  MX  Co:(vion  o»  Uoad— Costa. 

1.  Arts  22(1  Leff.  c.  M.  providing  for  tbe  cre- 
ation of  B  roiid  system  for  certain  specified  coun- 
tien.  ill  a  local  or  specinl  law. 

2.  Const,  art.  8,  i  S7,  provides  that  no  local 
or  special  law  shall  be  passed  nnlesa  notiee  of 

t  Writ  of  anw  denied  fay  tbe  sapcema  conrL 


tbe  tntoitioB  to  apply  titecefor  Is  given  ia  tiie 

locality  affected.  Coast,  art.  8,  8  9,  provides 
that  the  legislature  may  pass  local  laws  for  the 
meinteoence  of  puUic  roads  without  the  local 
notice  required  for  special  laws.  UM,  that  the 
latter  provision  (adopted  after  the  former)  is 
controlling. 

3.  Const,  art.  6,  {  0,  provldin?  the  lefriffla'ture 
may  pass  local  laws  for  tbe  "maintenance"  of 
public  roads  without  tUe  local  notice  required 
for  special  laws,  is  applicable  to  Acts  22u  Leg. 
c,  54,  which  provides  for  the  creation  as  well  as 
maintenance  of  a  road  system. 

4.  Const,  art  8,  fi  9,  authorizes  the  legislature 
to  pass  local  laws  for  the  maiotenance  of  puMic 
roads.  Const,  art.  11.  S  2,  requires  the  icfjislature 
to  provide  for  tbe  laying  out,  constniction,  and 
reimiring  of  county  roads  by  general  laws.  Hdi 
that  Inasmuch  as  section  2.  art.  11,  does  not  ex- 
pressly prohibit  what  section  8,  arL  8,  author- 
izes, the  latter  section  Is  merely  cumulative  of 
the  former. 

6.  M'  here  a  proviaion  of  a  constltatioa  express- 
es a  general  mtentiuo  to  do  a  particular  thing, 
and  another  provision  expresses  a  particular  ia- 
tention  incompatible  with  the  (reneral  intention, 
the  particular  intention  is  to  be  considered  in 
the  nature  of  an  exception. 

6.  Const  art  8,  S  56,  provides  that  the  legis- 
lature shall  not,  except  as  otherwise  provided  in 
the  constitution,  puss  local  laws  in  certain  speci- 
tied  coses,  including  laws  providing  for  the  lay- 
ing out  and  maintenance  of  roads,  and  "in  all 
other  cases  where  a  general  law  can  be  made 
applicable."  Ccnst.  art.  8,  §  9,  provides  that  the 
legislature  may  pass  local  laws  for  the  mainte- 
nance of  public  roads.  Held,  that  the  Umitap 
tions  and  requirements  of  section  56,  art.  3,  do. 
not  apply  to  or  affect  an  act  passed  under  sec- 
tion d.  art.  8.  but  operate  merdy  on  the  sub- 
jects embraced  tharela,  and  not  those  excepted 
therefrran. 

7.  It  ia  the  sole  provhice  of  the  leglslatnre- 
to  determine  whether  or  not  a  general  law  can 
be  made  applicable. 

&  Acts  Z2d  Ijeg.  c.  64.  entitled  "An  act  t*  ci«- 
ate  a  more  ei&£ient  road  system  for  [certain 
specified  counties],  authorizing  the  employment 
of  a  road  commissioner,  defining  his  duties,  pre- 
scribing penalties  for  his  failure  to  perform  his. 
duties  and  further  defining  the  powers  and  duties 
of  the  commissioners'  courts  of  said  countiea 
under  said  act,"  provides  (section  7)  that  the 
commissiouers'  court  may  work  tbe  county  con- 
victs OB  the  public  roads,  but  shall  not  pay  any 
costs  that  may  be  adjudfsed  against  such  cou- 
Ticts.  It  appears  that,  pursuant  to  constitutioD- 
ol  requiremeota,  tbe  legislature  has  provided- 
far  ntillsbig  convict  labor  on  public  roads,  and 
has  placed  eoavicta  under  control  of  the  com- 
misaioners*  court,  and  required  that  court  to  pro- 
vide tor  and  pay  the  costs  taxed  against  con- 
victs. HHH,  tbat  the  subject  of  section  7  is  em- 
braced wkUn  tbe  title  of  the  act,  as  required  by 
Const,  art  3,  8  36. 

9.  Rev.  St.  1879,  art.  3600,  provides  that, 
when  a  convict  has  satisfied  his  fine  and  costs 
by  labor  upon  tbe  public  works,  the  county 
shall  pay  tbe  officers  their  costs.  Rev.  St.  l^iL 
art  3744,  provides  that  convicts  may  be  worked 
on  public  roads  or  hired  to  individuals  or  cor* 
porntioQS.  and  that  tbe  proceeds  of  such  hiring 
shall  be  applied  to  the  payment  of  costs.  It  fur- 
ther provides  that  in  no  case  shall  counties  be 
responsible  to  officers  for  their  costs.  Held,  that 
article  3660  was  not  repealed  by  article  3744, 
so  as  to  prevent  a  county  attorney  from  recov- 
ering thereunder,  for  costs  worked  out  by  con- 
victs on  the  pnblk  roada»  In  an  action  against 
tbe  county. 

Appeal  from  district  eonrt;  Orison  eonn- 
ty;  D.  A.  Bliss,  Judge. 

Action  by  0.  H.  Smith  against  Grayson 
county.  From  a  Judgment  for  defendant^. 
Idolntur  am«aJM.  Afflmed. 
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Tbls  suit  was  brought  by  appellant  against 
appellee  November  15.  18^,— appellant  alleg- 
ins  tbat  tor  the  Teora  1800  to  1882  he  was  tbe 
daly  elected  and  qualified  coiuit7  attorney  of 
Gnyaon  coanty,  Tez^  and  tiiat  said  county 
was  Indebted  to  htm  In  the  sum  of  91,096.70 
on  account  of  costs  and  commissions  against 
parties  convicted  In  the  Justice  and  county 
courts  In  said  county,  saSd  county  having 
worked  said  convicts  on  county  roads  of  said 
county,  and  having  discharged  said  convlctB; 
tliat  the  account  was  duly  presented  to  the 
commissioners*  court  and  rejected,  and  suit 
filed  immediately  thereafter.  An  Itemtaed 
statement  of  said  account  was  atta<!hed  to 
plalntUTs  petltloi),  and  made  a  part  thereof. 
The  ai^llee  answered  by  a  general  dental, 
by  general  and  qteclal  exceptions,  and  Q>eclal- 
iy  tbat  said  county  was  not  liable  to  iqipel- 
lant  for  such  costs  and  commlssionB  on  ac- 
count of  an  act  of  the  22d  legislature  of  the 
state  of  Texas,  which  act  was  entitled  "An 
act  to  create  a  more  efficient  toad  system  for 
the  counties  of  Grayson  and  other  counties," 
etc.  It  wu  specially  provided  and  oucted 
that  lu  said  counties  the  commissioners'  court 
should  not  pay  any  costs  Uiat  might  be  ad- 
judged against  said  convicts  when  worlced 
upon  the  public  roads.  Appellee  further 
pleaded  the  statute  of  two  years'  limitation. 
Appellant  filed  a  supplemental  petition  In  an- 
swer to  defeudant's  answer,  and  alleged,  flnt, 
that  tbe  act  of  tbe  legislature  pleaded  by  ap- 
pellee is  unconstitutional  and  void.  In  so  far 
as  it  affects  appellant's  righto  to  said  costo 
and  commissions:  and  in  answer  to  that  por- 
tion of  said  answer  In  which  appellee  pleaded 
tbe  statute  of  limitations  of  two  years,  be 
alleged  tbat  said  account  was  presented  with- 
in two  years,  but  that  said  commission- 
ers* court  took  the  same  nuder  advisement, 
nod  did  not  reject  said  claim  until  on  or 
about  November  15,  1883,  when  appellaot 
Immediately  Instituted  tbJs  suit  Tills  case 
was  submitted  to  tbe  court  upon  an  agreed 
statement  of  facts,  and  the  court  rendered 
Judgment  In  favor  of  appellee,  Grayson  coun- 
ty, that  the  appellant  take  nothing  by  hts 
said  suit,  and  pay  alt  costs,  to  which  Judg- 
ment appellant  excepted,  gave  notice  of  ap- 
peal, and  has  duty  prosecuted  sanie  to  this 
court  The  court  filed  Its  conclusions  of  taw 
on  said  agreed  statement  of  facts,  to  which 
conclusions  appellant  excepted. 

The  followlQg  Is  the  agreed  statement  of 
facts:  "The  plaintiff,  C.  H.  Smith,  was  duly 
elected  county  attorney  of  Grayson  county, 
Texas,  In  November,  1890;  the  plaintiff  quali- 
fied as  such  county  attorney  in  November, 
1S90;  and  the  plaintiff  was  the  qualified  and 
acting  county  attorney  of  said  Grayson  coun- 
ty from  November.  1890,  until  November  20, 
1892.  ITiat  from  July  1,  1891,  to  Novemtwr 
20,  1892,  a  large  number  of  persons  were 
convicted  of  misdemeanors  by  plaintiff  as 
such  county  attorney,  and  worked  out  the 
fines  and  ctwts  adjudged  against  them  on  tbe 
public  roads  of  said  Orayson  county  under 


the  orders  and  dlrectlcms  of  the  commission- 
em'  court  of  said  county.  That  such  fees 
and  commissions  so  wortced  out  amounted  to 
11,098.71^  and  the  plaintiff's  account  of  same 
attached  to  his  petition  is  ooraeet  That  on 
February  10,  188B,  plahitlfl  presented  his 
claim  for  such  fees  and  commissions  so  work- 
ed out  OB  the  public  road  to  the  commlsston- 
enT  court  of  said  county  for  payment,  and 
that  his  tail  claim  was  held  under  adTiae- 
ment  until  November,  1803,  when  the  same 
was  by  the  court  rejected,  and  ndaintiff 
brought  this  suit  It  Is  further  agreed  that 
no  notice  of  the  Intention  to  ^^ly  for  sndi  a 
law  as  that  enacted  In  clu^pter  54,  Acts  22d 
Leg.,  was  ever  puMlShed  In  Grayson  conuty 
or  elsewhere,  and  that  no  attempt  was  oiade 
to  comply  with  the  provisions  of  article  3. 
§  57,  of  the  constitution,  before  said  act  was 
presented  to  and  passed  by  the  legislature." 

Galloway  A  Dnnlap  and  Hazlewood  A 
Smith,  for  appelant  Beaty  A  Culver,  for  ap- 
pellee. 

BOOEHOUT.  J.  (after  stating  the  facts). 
Appellant's  first  asslpunent  of  error  Is  as 
follows:  "The  court  erred  in  lU  first  conclu- 
sion, to  the  effect  tbat  section  7,  c  64.  of 
the  act  passed  by  tbe  22d  legislature,  creat- 
ing a  more  efficient  road  system  for  the 
county  of  Grayson,  etc.,  Is  constitutional,  be- 
cause the  same  Is  In  conflict  with  section  56. 
art  8,  of  the  constitution,  and  also  with  sec- 
tion 67,  art  8,  of  the  constttutlon."  The  first 
inquiry  that  arises  is:  Is  this  a  local  or 
special  law  7  the  words  "local  law"  and 
"special  taw,"  as  used  In  section  23,  art  16. 
of  the  state  constitution,  are  held  to  tie  syn- 
onymous terms.  Lastro  v.  State,  3  Tex.  App. 
874.  We  think,  as  nsed  In  sections  56  and 
57,  art  8,  and  section  9,  art  8,  of  the  state 
constitution,  that  they  are  synonymous 
terms.  A  law  which  only  applies  to  a  par- 
ticular locality  Is  a  local  or  special  law.  Hoi- 
ley  V.  State,  14  Tex.  App.  514.  The  caption 
of  this  statute  limits  it  to  particular  coun- 
ties therein  named.  The  legislature  that 
enacted  the  statute  treated  It  as  a  local  or 
special  law.  In  section  26,  c.  97,  of  the  Gen- 
eral Laws  passed  by  the  same  (22d)  legis- 
lature (page  154),  this  stotute  Is  called  a 
special  law.  We  think  the  statute  Is  a  local 
or  special  statute. 

It  being  a  local  or  special  law,  it  is  con- 
tended by  appellant  tbat  It  is  In  conflict  vrltb 
section  56,  art  8,  of  the  constitution,  which 
provides  that  the  legislature  shall  not  ex- 
cept as  otherwise  provided  In  this  constitu- 
tion, pass  any  local  law  authorizing  ***  *  * 
(1)  regulating  the  affairs  of  counties;  (2)  lay- 
ing out  opening,  altering  or  maintaining  of 
roads,  highways,  etc.;  (3)  creating  offices;  (4) 
regulating  the  practice  or  Jurisdiction  of.  or 
changing  of  evidence  In  any  Judicial  proceed- 
ing or  Inquiry  before  courts,  •  •  •  or 
providing  or  changing  methods  for  the  col- 
lection of  debts  or  the  enforcing  of  Jndg- 
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ments;  (C)  In  all  other  cases  wbere  a  gen- 
eral law  con  be  made  applicable."  Section 
57,  art.  3,  of  tbe  constitution,  provides  tbat 
"do  local  or  special  law  sball  be  passed  nn- 
leas  notice  of  tbe  Intention  to  apply  for  It 
shall  have  been  published  In  tbe  locality 
where  tbe  matter  or  thing  to  be  affected  may 
be  situated  •  •  •  at  leaat  twenty  days 
prior  to  the  introduction  Into  the  legislature 
of  such  bill."  No  notice  of  the  Intention  to 
apply  for  tbe  passage  of  this  statute  was 
Siren,  as  provided  by  the  above  section  of 
the  constitution.  Unless  some  other  clause 
of  tbe  constitution  makes  it  unnecessary  to 
give  tbe  notice  required  by  the  above  sec- 
tion, tbe  law  cannot  stand. 

Again,  if  tbe  law  embraces  any  of  the  mat- 
ers prohibited  by  section  56,  art.  3,  above 
quoted.  It  cannot  stand,  unless  It  Is  other- 
wise provided  by  the  constitution.  By  sec- 
tion 9,  art.  8,  of  the  constitution,  it  Is  other- 
wise provided,  that  "the  legislature  may  pass 
local  laws  for  the  maintenance  of  public 
roads  and  highways  without  the  local  notice 
required  for  local  or  special  laws."  By  this 
clause  of  the  constitution  It  is  expressly  pro- 
vided that  the  legislature  may  pass  local  or 
special  laws  for  the  maintenance  of  public 
roads  and  highways,  and  that,  too,  without 
giving  the  local  notice  required  by  section 
57,  art  8.  City  of  Dallas  v.  Western  Electric 
Co.,  83  Tex.  243,  18  S.  W.  652;  Association  v. 
Pierre's  Heirs  (Tex.  Civ.  App.)  81  S.  W.  426. 
This  clause  is  an  express  grant  of  authority 
to  the  legislature  authorizing  It  to  pass  local 
laws  without  local  notice  for  tbe  mainte- 
nance of  public  roads  and  highways.  It  was 
not  a  part  of  the  original  constitution  adopt- 
ed In  1876,  but  Is  an  amendment  to  section  9, 
art  6,  adopted  In  1880.  This  section  has 
been  amended  twice,— once  in  1883,  and 
again  In  1890;  each  time  enlarging  the  pow- 
ers conferred  upon  tbe  legislature.  It  would 
seem  that  if  there  was  any  repugnancy  (and 
we  see  none)  between  sections  Sti  and  67,  art. 
3,  and  section  9,  art.  8,  that  tbe  expression 
made  by  the  amendment  In  1890  would  con- 
troL  Railway  Co.  t.  Bambolt,  67  Tex.  656, 
4  S.  W.  856. 

It  is  Insisted,  however,  that  this  clause  of 
tbe  constitution  limits  the  purposes  for  which 
local  laws  may  be  passed  to  the  maintenance 
of  roads  already  constructed,  and  would  not 
authorize  the  passage  of  a  statute  creating  a 
road  system.  We  do  not  thlnlc  the  word 
"maintenance,"  as  used  In  this  section  of  the 
constitution,  was  intended  to  be  used  In  this 
restricted  sense.  By  the  nse  of  the  words 
"maintenance  of  public  roads  and  highways," 
the  framers  of  the  constitution  bad  reference 
to  maintaining  a  system  of  pubUe  roads  and 
highways,  which  would  Include  all  the  neces- 
sary powers  to  provide  and  keep  up  a  system 
of  highways.    Brown  v.  Graham,  68  Tex.  254. 

Again,  it  is  contoided  that  this  construction 
of  section  9,  art  8,  will  render  nugatory  sec- 
tion 2,  art  11.  which  reads:  "The  cwtstroc- 
tlon  of  Jails,  oonrt  houses  and  bridges,  and  the 


estsblisliment  of  county  poor  houses  and  farms, 
and  the  laying  out,  cunstructiou  and  repairing 
of  county  roads  shall  be  provided  for  by  gen- 
eral laws."  This  section  requires  the  legisla- 
ture to  provide  for  the  laying  out,  construction, 
and  repairing  of  county  roads  by  general  laws, 
while  section  9,  art.  8,  authorizes  the  legisla- 
ture to  pass  local  laws  for  tbe  maintenance  of 
public  roads  and  highways.  It  will  be  seen 
that  section  2,  art  11,  does  not  expressly  pro- 
hibit tbe  passage  of  local  laws  for  the  laying 
ont,  construction,  and  repairing  of  county  roads, 
while  section  9,  art.  8,  does  expressly  provide 
that  local  laws  may  be  passed  for  the  main- 
tenance of  public  roads  and  highways.  Wbra 
one  section  of  the  constitution  expresses  a  gen- 
eral Intention  to  do  a  particular  thing,  and 
another  section  expresses  a  particular  Inten- 
tion Incompatible  with  tbe  general  Intention, 
the  particular  intention  is  to  be  considered  In 
the  nature  of  an  exception.  Potter,  Dwar. 
St,  p.  273.  The  reasonable  and  fair  Import  of 
section  2,  above  quoted.  Is  that  the  legislature 
shall  provide  for  a  road  system  for  the  coun- 
ties of  the  state,  and  authorizes  it  to  be  done 
by  general  law;  and  section  9,  above  quoted, 
authorizes  the  legislature  to  make  this  provi- 
sion by  local  law.  This  authority  is  only  cum- 
ulative of  the  former.  Hallway  Co.  v.  Ram- 
bolt,  supra;  Erwln  v.  Bhinks,  60  Tex.  585. 

It  is  contended  that  the  duties  and  compen- 
sation of  county  attomvys  are  fixed  by  general 
law,  and  that  tbe  same  cannot  be  changed 
by  special  law,  and  that  secclon  56,  art  3,  of 
the  constitution  expressly  provides  that  no  lo- 
cal law  shall  be  pas^  where  a  general  law  can 
be  made  applicable.  The  authority  for  tbe 
legislature  to  pass  the  act  in  question  is  found 
In  section  9,  art.  8,  and  not  in  section  66,  art. 
3,  of  tbe  constitution,  and  hence  none  of  tbe 
prohibitions  contained  in  section  66,  art.  3,  are 
applicable  to  this  act.  It  has  been  held  that 
the  prohibitions,  limitations,  and  requirements 
contained  In  section  56,  a^t  3,  were  Intended  to 
operate  on  such  subjects  as  were  embraced 
alone  by  that  section,  and  not  rpon  such  as  are 
excepted  from  it.  City  of  Dallas  v.  Western 
Electric  Co.,  supra.  And  we  find  that  It  has 
been  held  that  where  this  prohibition  applies, 
— 1.  e.  no  local  law  sball  be  passed  where  a 
general  law  can  be  made  applicable,— it  Is  the 
sole  province  of  the  legislature  to  determine 
whether  or  not  a  general  law  can  be  made  ap- 
plicable. State  V.  Hitchcock,  1  Kan.  178;  (Sen- 
tile  V.  State,  20  Ind.  409;  State  v.  Tucker,  46 
Ind.  355;  Marks  v.  Trustees,  37  Ind.  155; 
State  V.  (bounty  C3ourt  of  Boone  Co.,  50  Mo. 
817;  Davis  v.  Games,  48  Ark..  370,  3  S.  W. 
184;  (3ooley,  Const  Llm.  {7th  Ed.)  p.  200. 

Appellant  submits  that  so  much  of  section 
7,  c  64,  Acts  22d  Leg.,  as  provides  that  the 
eommlssionera'  court  shall  not  pay  any  costs 
that  may  be  adjudged  against  convicts  work- 
ed Qpon  the  public  roads,  is  not  embraced  in 
the  title  of  the  act,  and  is  not  germane  there- 
to, and  Is  in  violation  of  sectlon'SS,  art  8,  of 
tbe  constltntion.  Tbia  section  of  the  constl- 
tntion  proTldes  that  no  UU  ahalt  contain 
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more  than  one  subject,  wblcb  shall  be  ez- 
presaed  1b  the  title;  and  If  any  subject  em- 
braced In  an  act  Is  not  expressed  In  the  title, 
such  act  shall  be  Told  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed.  The 
title  of  the  act  In  question  Is,  "An  act  to  be 
entitled  an  act  to  create  a  mere  efficient  road 
system  for  the  counties  of  Urayson,  Dallas, 
GalvestoQ,  Brown,  Comanche,  Mills,  Fannin, 
TraTia,  Hunt.  HUl,  Kaufman  and  Fayette. 
In  the  state  of  Texas,  authorizing  the  em- 
ployment of  a  road  commissioner,  deflnlng 
bis  duties,  prescribing  penalties  for  his  fail- 
ure to  perform  his  duties,  and  further  defln- 
Ing  the  powers  and  duties  of  the  commift- 
stoners*  courts  of  said  counties  under  said 
act."  Tha.t  part  of  section  7  of  said  act, 
complained  of  as  not  embraced  in  or  ger- 
mane to  the  title,  Is,  "The  commissioners' 
court  of  tbe  county  may.  In  Its  discretion, 
worh  the  county  convicts  of  safd  county  up- 
on the  public  roads,  but  it  shall  not  pay  any 
costs  that  may  be  adjudged  against  said 
convicts."  By  section  2Jk,  art  10.  of  the  con- 
stitution, the  legislature  la  required  to  malce 
provision  for  the  laying  out  and  working  of 
public  rtiads.  for  the  building  of  bridges,  and 
for  nUllzing  fines,  forfeltiu-es,  and  oonvict 
labor  to  all  these  purposes.  By  section  18, 
art.  5,  tbe  commissioners'  court  Is  given  such 
power  and  Jurisdiction  over  all  county  busi- 
ness as  Is  conferred  by  this  constitution  and 
the  taws  of  tbe  state,  or  as  may  be  hereafter 
prescribed.  Section  3,  art  16,  of  tbe  constl- 
tutloB,  requires  the  legislature  to  make  pro- 
vision whereby  parsons  convicted  of  mt»- 
demeanors  and  committed  to  county  Jails  in 
default  of  payment  of  fines  and  costs  shall 
be  required  to  discharge  such  fines  and  costs 
by  manual  labor,  under  such  regulations  as 
may  be  prescribed  by  law.  The  legislature 
did  make  provision  by  authorizing  the  com- 
missioners' coyrt  to  provide  for  the  erection 
of  wortthouses  and  establish  county  farms 
for  utilizing  the  labor  of  county  convicts, 
and  placed  the  same  under  tbe  management 
of  the  commissioners'  court  Bev.  St  ISOS, 
tit  79.  e.  9.  The  commissioners'  court  was 
also  authorized  to  put  the  county  convicts 
to  work  upon  tbe  public  roada,  bridges,  or 
other  public  works  when  their  labor  could 
not  be  utilized  in  the  county  workhouse  or 
farm.  Id.  art  8783.  By  this  act  when  tbe 
county  oonvict  bad  satisfied  his  fine  and 
costs  In  full  by  labor  In  the  workhouse  of 
upon  the  county  roads,  the  county  was  re- 
quired to  pay  the  costs  upon  a  warrant 
therefor  being  Issued  by  the  county  judge. 
Rev.  St  1879,  art  8600.  This  act  waa 
amended  in  1885,  making  tbe  county  respon- 
sible for  only  one-half  the  costs.  Rev.  St 
1895.  art  3742.  By  chapter  9,  tit  79,  Rev. 
St.  189S.  the  county  convicts  are  placed  un- 
der the  control  of  the  commissioners'  court 
The  powers  and  duties  of  that  court  required 
it  to  make  provision  for  and  pay  the  costs 
taxed  against  the  convict  By  section  7  of 
tba  acC.ln  qneattiMi  tin  powen  and  duties  «• 


so  changed  that  the  commissIonerB*  court 
shall  not  have  the  power  to  pay  any  costs 
that  may  be  adjudged  against  soch  convict. 
If  the  title  to  the  act  fairly  gives  r«as<HUible 
notice  of  Its  subject-matter,  the  act  will  be 
upheld.  The  main  snbject  of  this  act  Is  tlir 
creating  of  a  system  of  public  roads  mnA 
highways,  and  In  furtherance  of  this  pur- 
pose the  commissioners'  conrt  is  authorised. 
In  its  discretion,  to  utilize  the  labor  «f  coun- 
ty convicts,  and  the  commissioners'  court.  1b 
Its  duties  of  managing  tbe  business  of  the 
county  and  cootrolllng  tbe  convicts.  Is  pro- 
hibited from  paying  any  costs  that  mar  be 
adjudged  against  the  convict  The  terms 
employed  In  tbe  title  of  this  act  are  fairly 
Indicative  of  the  subject-matter  of  the  act 
and  fully  meet  the  requirements  of  section 
33,  art  3.  of  the  constitution.  Cooley,  Const. 
Lim.  p.  17C;  Stone  v.  Brown,  M  Tex.  S41; 
Tadlock  V.  Gccles,  20  Tex.  792;  Johnson  v. 
Martin,  75  Tex.  40,  12  8.  W.  321;  Austin  v. 
Railroad  Co.,  45  Tex.  200;  Glddings  r.  City 
of  San  Antonio,  47  Tex.  548. 

We  are  of  the  opinion  that  section  7,  c  S4, 
of  tbe  Laws  of  the  22d  Legislature  la  con- 
stitutional. This  blading  renders  it  onaec- 
eeaary  to  dlscuas  the  point  raised  in  tbe  otih- 
er  assignment  of  error.   Judgment  afflrasad. 

Additional  Oondnalws. 
(SnsL  8,  ms.) 

At  a  former  day  of  tbe  preaent  term  of  this 
court  we  rendered  an  opinion  in  the  above 
cause,  holding  that  section  7,  c.  64,  of  tbe 
Acts  of  the  22d  Legislature  was  constitutioo- 
al,  which  holding  required  an  affirmance  of 
the  Judgment  of  the  court  below,  and  reit- 
dered  It  unnecessary  to  paas  upon  appd- 
lant's  second  assignment  of  error.  Appe- 
lant now  files  a  motion  asking  us  to  file  con- 
clusions on  bis  second  assignment  of  error, 
and  states  it  Is  his  Intention  to  make  an  ap- 
plication for  a  writ  of  error  to  the  supreme 
court;  and,  as  it  may  become  important  to 
have  our  conclusions  on  the  entire  case,  we 
file  this  additional  conclusion: 

The  appellant's  second  assignment  of  «r- 
tor  reads:  *'The  court  erred  In  its  second 
conclusion,  to  the  effect  that  article  3744  of 
tbe  present  Revised  Statutes  forbids  any  re- 
covery by  plaintiff,  because  a  proper  coa- 
Btructlon  of  sold  article,  in  connection  with 
the  preceding  article  3742,  in  the  preceding 
chapter,  gives  tdalntlff  a  canae  of  action 
against  the  county  under  the  facta  of  this 
case."  The  court  of  appeala.  In  Danipler*s 
Cose,  24  Tex.  App.  601,  7  S.  W.  330,  In  pass- 
ing upon  article  3002  of  the  Revised  Stat- 
utes of  1879.  which  corresponds  with  article 
3744  of  the  present  Revised  Statutes,  used 
tbe  following  language:  "Which  article 
(3602)  and  said  amendatory  acts  (Acts  17th 
Leg.  [Called  Sess.]  p.  10,  and  Acts  20th  Leg. 
p.  11)  relate  exclusively  to  hiring  out  con- 
victs, and  have  no  ^plication  whatever  to 
ttat  cue  ot  a  fWBvlct  wlio  bu  be«B  negnlnd 


Digitized  by  Google 


B£LL  T.  STEWART. 


925 


to  WDi^  npm  %  eouiitr  farm  or  opon  the 
public  roads."  This  coDBtrnctlon  wma  «^ 
proved  In  the  case  of  GniysoQ  Co.  t.  Hay, 
-*  WiUaon,  Civ.  Caa.  Ct.  App.  538.  10  S.  W. 
■3S1.  la  the  case  before  vs  tbe  appellant 
■eeks  to  recover  for  coats  and  commissions 
worked  out  by  the  convict  upon  the  public 
road.  By  arUcle  S600  of  the  Revised  Stat- 
utes of  18T0,  vrblch  was  la  force  when  the 
idalntlff  rmdered  the  services  set  out  In  his 
petition.  It  is  provided  that,  when  the  con- 
Tict  has  satisfied  the  Am  and  coats  in  fuU 
"by  labor  In  tbe  workhouse  or  upon  tbe  pub- 
lic works  of  tbe  county,  the  county  shall 
pay  the  officers  their  costs.  We  do  not  think 
that  this  section  was  repealed  by  article  8744 
of  the  present  ZCerlsed  Statutes,  and  there- 
ton  ooncliide  that  article  3744  does  not  pre- 
vent a  roeovery  by  appellant,  and  that.  If 
section  7,  c  64,  of  the  Acts  of  the  22d  iJBgia- 
latare,  were  nnconstltutlonal,  the  appellant 
would  have  been  entitled  to  a  Judgment. 
W«  conclude  that  appellanrs  second  asalsn- 
amt  ot  error  la  well  taken. 


■EIX  r.  ffTQWABT  et  aL 
(Court  of  OtvU  Appeals  of  Tbxas.   Jan.  29, 

1808.) 

GARNIsnirKST— INTEHMKDDLBKS — pARTISB. 

After  one  has  institated  proceedings  In  gar- 
aistament,  aud  obtained  a  jadgment  against  the 
debtor,  he  has  the  right  in  such  proceedings, 
where  the  garnishee  does  not  object,  to  sue  one 
who  had  taken  defendant's  property  from  the 
famiBbee's  possesaion  an  attachment  In  a 
«ait  against  the  ociginal  debtor. 

Appeal  from  Parker  comity  court;  L  M. 
Roach,  Judge. 

Suit  by  R.  E.  Bell  against  R.  K.  Stewart 
end  others.  From  a  Judgment  dismissing 
tbe  suit  as  to  Coleman,  Lysaght  &  Co.,  plain- 
tut  appeals.  Reversed. 

Han^  &  HcKlnsey,  for  ^^pellant  A.  H. 
-Culwell,  Cor  appdleea. 

Reasons  for  Reversal. 

STEPHENS,  J.  October  5.  ISOtt,  D.  M.  Wll- 
son,  who  had  up  to  that  time  been  engaged 
In  a  mercantile  business  at  Olbtown,  Jack 
county,  Tex.,  conveyed  and  delivered  to  R. 
K.  Stewart  bis  entire  stock  of  general  mer- 
chandise, In  trust  for  the  payment  of  cer- 
tain of  his  creditors  in  the  order  named  In 
the  preferential  deed,  Including  R.  E.  Rell, 
to  whom  he  owed  something  more  than  $500, 
and  ColexDon,  Lysaght  &  Co..  to  whom  he 
-owed  ft  much  larger  sum.  Noim  of  tbe  cred- 
itors accepted  tbe  conveyance  thus  made  for 
their  benefit.  On  the  oontrary,  R.  B.  Bell 
two  days  tbereafter  filed  snlt  In  tbe  county 
court  of  Parker  county  against  Wilson,  and 
obtained  a  garnishment  writ  against  Stew- 
art, which  was  served  tbe  following  day 
(October  8th)  In  Jack  county,  where  he  re- 
sided. The  next  day  (October  9th)  Gole- 
mux,  lysaght  &  Oo»  having  sued  out  an  a^ 


tachment  against  Wilson^  caused  the  goods 
to  be  seized  by  virtue  thereof,  and  taken 
from  tbe  possession  of  Stewart,  with  full 
knowledge  of  the  garnishment.  Decern l>er 
15, 1806,  Bell  obtained  Anal  Judgment  against 
Wlteon  for  the  amount  of  his  debt,  leaving 
the  garoiahment  suit  still  undisposed  of. 
March  9;  18&7,  BeU  filed  In  the  county  court 
of  Parker  county  a  petition  stating  In  de- 
tail the  above  outlined  facUi,  and  cratalulng 
the  following  additional  allegations:  "That 
the  nld  Stew«rt  was  not  and  Is  not  Indebt- 
ed In  any  anm  to  said  Wilson,  and  was  not 
and  la  not  Uabte  vnder  and  by  reason  of  tbe 
service  of  said  writ  otherwise  than  by  virtue 
•f  his  being  In  iHiaaeasiois  of  the  elCccta  of 
Wilson  subject  thereto  as  aforesaid.  That 
by  said  seiaure  said  defendants  stripped  said 
Stewart  of  all  property  subject  to  plalntiCf's 
garnishment,  and  made  It  impossible  for  him 
to  respond  th»et(^  and  destroyed  his  lia- 
bility under  said  writ  That  after  the  seiz- 
ure of  said  property  tbe  said  Coleman,  Ly- 
BBght  &  Co.  caused  the  same  to  be  s^d  under 
an  order  of  court  and  converted  the  same 
sad  tbe  proceeds  thereof  to  their  own  use 
and  benefit,  and  thus  wboUy  derived  plain- 
tiff oC  his  remedy  for  making  his  said  debt 
That  tlse  goods,  waree,  metchnodlse,  and 
fixtures  BO  wrangfally  nslBed  and  converted 
by  sold  defendants  tn  dlaregard  of  ^aJntUE's 
rights,  were  worth  the  sum  of  11.000,  and 
the  same  would  have  been  anfllclent  to  sat- 
isfy plaintiff's  said  debt,  and  would  have 
been  subjected  thereto  by  said  garnishment 
prooeedlngs  but  Cor  the  said  wrongful  acta 
9t  detettdants.  Plaintiff  further  avers  that 
the  said  Wilson  la  actually  and  notoriously 
Insoh-ent,  and  that  plaintiff  will  be  defeated 
In  the  collactloB  of  his  said  debt  by  the  tor- 
tious acts  of  said  defendants,  unless  he  ob- 
tains relief  at  the  hands  ct  thla  court"  The 
caption  aud  introductory  past  of  this  peti- 
tion read:  "U.  E.  Bdl  vs.  R.  K.  Stewart  et 
al.  In  tbe  Cotmty  Court  Parker  County, 
Texas.  March  Term,  1807.  Now  comes 
idainUff  in  the  above-styled  cause,  and,  lean 
of  the  court  being  first  had,  files  this,  his 
first  amended  original  petlti<ni,  amending  and 
In  Ueu  of  bis  petition  later^eadlng  Cole- 
man, Lysaght  &  Co.,  filed  berdn  on  Decem- 
ber 22,  1896;  and  Car  amendment  he  aaya." 
Tbe  Indorsement  reads:  "R.  E.  Bell  vs.  B. 
K.  Stewart  et  al.  Flalntiff'a  first  amended 
original  petition.  Filed  March  9.  1807.  W. 
G.  McFall,  cut,  J.  R  Hodges,  Dep."  The 
pleading  in  Ueu  of  which  this  amended  pe- 
tition purports  to  have  been  filed  Is  not 
found 'In  the  record.  The  orl^nol  answer 
of  Coleman,  Lysaght  &  Co.  seems  to  have 
been  filed  March  22,  1807.  In  lieu  of  which 
they  filed  their  "first  amended  original  an- 
swer" June  25,  1807,  Interposing,  among 
othOT  defaises,  general  and  special  demur- 
rers to  Bell's  amended  petlthm.  July  2, 
1807,  the  case  was  tried,  when  certain  «c 
these  demurrers  were  sustained,  and  the 
snlt  dlamlased  as  to  Cf^man.  lysaght  ft  Co.. 
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but  without  pre^dlce  to  the  right  of  Belt 
to  sue  them  In  a  separate  action.  From  that 
judgment  this  appeal  Is  taken.  It  should 
be  farther  stated  that  on  that  day  the  gar- 
nishee answered,  for  the  first  time,  denying 
Indebtedness,  and  setting  up  the  facts  about 
the  deed  of  trust  and  the  seizure  of  the  goods 
under  attachment,  and  praying  the  court  to 
compel  Bell  to  make  Coleman,  I^aght  & 
Co.  parties  to  the  snlt,  and  to  look  to  them 
for  redress,  etc 

It  seems  to  be  conceded  that  on  the  au- 
thority of  Focke  T.  Blum,  82  Tex.  436,  17  B. 
W.  770,  the  petition  of  stated  a  good 
canse  of  action  against  Coleman,  L«y8aght  & 
Co.,  but  It  la  contended.  In  support  of  the 
judgment,  that  th^  could  not  bo  made 
parties  to  the  garnishment  proceeding,  which 
was  but  ancillary  to  the  original  suit,  al- 
ready disposed  of,  against  Wilson.  But  this 
view  of  the  matter  does  not  seem  to  us  to 
be  sufficiently  comprehenslTe.  Under  the 
peculiar  facts  of  this  case,  the  garnishment 
had  practically  spent  Its  force,  and  to  all 
Intettts  and  purposes  tbe  salt  was  an  origi- 
nal one  against  Coleman,  Lysaght  &  Co., 
who  had  stripped  the  gamlshmmt  process  of 
all  Its  avails.  Any  further  pursuit  bi  stat- 
utory form  of  that  remedy  would  have  been 
futile.  Harlng  taken  all  the  efFects  out  of 
the  hands  of  the  garnishee,  and  thus  Inter- 
cepted Bell's  pursuit  of  the  garnishment 
remedy,  Coleman,  I^saght  &  Co.  were  not 
In  position  to  controTert  the  right  to  Join 
them  as  parties  defendant  with  the  gar- 
nishee, if  he  did  not  object  But,  Inasmuch 
as  he  to<^  though  at  tbe  eleventh  hour, 
prayed  to  have  them  made  parties,  so  that 
the  matter  In  controversy  might  be  litigat- 
ed between  the  real  parties  at  Intermt,  It 
seons  quite  dear  to  ns  that  the  court  should 
have  proceeded  with  the  case,  all  parties  be- 
ing then  before  It.  Why  require  a  new  suit 
Involving  the  same  matter  to  be  brought  In 
the  same  court  between  the  same  parties, 
since  the  law  discourages  delay,  puts  sub- 
stance above  fwm,  and  abhors  a  multiplicity 
of  suits?  No  good  reason  Is  perceived  for 
such  a  course  of  procedure.  Our  liberal 
system  of  remedial  justice  Is  not  so  Inflex- 
ible. Howard  v.  Parks  (Tex.  Civ.  App.)  21 
8.  W.  209;  Morris  v.  Davis  (Tex.  Civ.  App.) 
81  &  W.  850.  For  the  error  In  dtemlssing 
the  suit  as  to  Coleman,  Lysaght  &  Co.,  the 
<mly  real  defendants,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


DODGE  V.  SIGNOR  et  al.  ■ 
(Co art  of  C!lvII  Appeals  of  Texas.    Jan.  20, 

1S98.) 

VSNDOB     AND     PURCHASBa  —  PUKCHASB  MOKBT 

NoTK9 — When  Matured— Limitations  of  Ao- 

TIOS»— PLBADIKG— COSPUCTIKO  EVIOBITCB. 

1.  Defendants  executed  to  plaintiff  two  notes, 
due,  rsflpectively,  in  one  and  two  years.  At  the 
same  tune  plain tUf  executed  to  defendants  a 

>  Writ  of  error  denied  by  aupreme  court. 


deed  to  tbe  land  referred  to  in  the  notes,  recittng 
the  retaining  of  a  Tender's  lien,  and  that,  on  de- 
fault In  payment  of  any  of  the  notes  when  doe. 
all  remaining  unpaid  should  mature.  Udd,  that 
tbe  notes  and  deed  constituted,  in  effect,  a  sin- 
gle instrument,  and  the  failure  to  pay  the  first 
note  nt  its  matnilty  matured  the  other. 

2.  Where  under  the  terms  of  notes,  and  a  deed 
retaining  a  vendor's  lien,  on  default  in  the  pay- 
ment of  the  note  first  due,  all  the  notes  matured, 
a  salt  bronght  on  the  notes  and  to  foreclose  the 
vendor's  tlen,  more  than  four  years  after  the 
maturity  of  the  first  note,  la  subject  to  the  plea 
of  four  years'  limitation. 

3.  As  against  the  unequivocal  testimony  of 
parties  that  they  have  never  been  residents  of 
tbe  state,  recitals  fai  a  deed  to  them,  describing 
them  as  "of  the  county  of  Hardeman,  state  of 
Texas,"  and  in  a  deed  by  them  through  their 
agents  and  attomev  in  fact,  "of  the  county  of 
Bowie,  state  of  Texas,"  do  not  make  the  cti- 
dence  conflietlttg. 

4.  A  party  cannot  take  advantage  of  evidence 
avoiding  a  statute  of  limitatlona,  unless  a  plea 
In  avoidance  la  interposed. 

Appeal  from  district  court,  Hardeman 
county;  G.  A.  Brown,  Judge. 

Action  by  6.  M.  Dodge  against  E.  H.  Sign- 
er and  another  on  notes  and  to  foreclose  a 
vendor's  lien.  Judgment  for  defendants. 
Plaintiff  appeals.  Affirmed. 

Duncan  Q.  BmlUi,  for  appellant  John  J. 
King.  B.  B.  Gffeen,  and  J.  M.  Standlee^  for 
app^ees. 

TABLTOX,  G.  J.  As  the  payee  of  two 
promissory  notes  ezecnted  by  the  appellees. 
EL  H.  and  O.  W.  Slgnor,  bearing  date  Novem- 
ber26,1888,each  In  the  princ^nl  snm  of  9800, 
and  secured  by  a  vendor's  lien  on  certain 
realty  In  Qnanah,  Tex.,  the  appellant  bronght 
this  snlt  against  tbe  makers,  the  appellees  here- 
in. Tb6  notes,  according  to  tbeir  terms,  ma- 
tured, respectively,  on  November  26,  1880, 
and  November  26, 1881.  Contemporaneously 
with  the  execution  of  the  notes  by  the  ap- 
peBeea,  the  appellant  executed  to  them  a 
deed  to  the  land  referred  to  In  the  notes,  re- 
citing the  retidnlDg  of  the  vendor's  lien,  and 
"that,  upon  default  In  the  payment  of  any 
one  of  said  notes  when  It  shall  become  dw 
and  payable  by  tba  terms  thereof,  then,  and 
In  that  event,  all  of  said  notes  remaining 
unpaid  at  the  date  of  such  default  shall  ma- 
ture and  become  due  and  payable  by  reason 
thereof."  Neither  of  the  notes  was  paid 
when  by  Its  terms  it  became  due,  the  first 
and  only  payment  of  |686  being  made  on  De- 
cember 1,  1880.  This  suit  was  Instituted  on 
September  5,  1895.  In  our  opinion,  the  trial 
court  correctly  sustained  the  plea  of  fonr 
years*  limitation,  holdli^  that  the  notes  and 
the  deed  constituted.  In  effect,  but  a  sln^e 
Instrumoit  (UcKdvaln  v.  Allen,  58  Tec  383); 
that,  so  reading  them,  the  failure  to  pay  tbe 
first  note  at  Ite  maturity,  perforce  of  the  re- 
cital In  the  deed,  matured  both  notes,  so  that 
the  cause  of  action  accrued  on  the  date  of 
the  maturity  of  the  flrst  note,  more  than 
four  years  prior  to  the  Instltntlcm  of  the  sniL 
Machine  Wortts  v.  Belgor,  64  Tex.  88.  The 
appellant's  brief  snmests  the  contention  tbat 
ttie  plea  of  limitation  should  not  avail  the 
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defendants,  because  of  their  absence  from 
the  state.  The  makers  of  the  notes  testified 
oneqnlTocally  that  they  have  never  been 
resldoita  or  cIUzmis  of  Texas.  We  find  no 
erldaice  which  tends  to  coafilet  with  their 
statements.  The  recitals  In  the  deed  from 
the  appellant  to  them  describing  them  as  "E. 
H.  Stgnor  and  G.  W.  Slgnor,  of  the  county  of 
Hardeman,  state  of  Texas,"  and  of  a  deed 
by  them  to  one  Richardson,  through  their 
"agent  and  attorney  in  fact,  J.  3.  Combs,  of 
the  county  of  Bowie,  state  of  Texas,"  do  not 
constitute  conflicting  evidence.  These  recit- 
als scarcely  justify  a  "mere  surmise"  that 
their  residence  was  elsewhere  than  as  stated 
by  them.  Railway  Co.  v.  Paber,  77  Tex.  153, 8 
S.  W.  04.  But,  If  there  was  conflicting  evi- 
dence upon  this  point,  the  appellant's  failure, 
as  In  this  Instance,  to  interpose  a  plea  In 
avoidance  of  the  statute,  would  prevent  such 
evidence  from  availing  him.  The  court  prop- 
erly withdrew  the  case  from  the  Jury.  The 
Judgment  Is  affirmed. 


OATWOOD  V.  HENDERSON  et  al. 
(Oovrt  of  Giva  Appeals  of  Texas.    Feb.  20, 
1808.) 

Hon  BBTBAD — HORTO  AOS— VaLIDITT— AUVDOH- 

1.  A  mortgage  given  on  a  homestead  Is  void 
although  the  mortfraeors  had  formed  the  Inten- 
tion and  were  makfog  preparations  to  aban- 
don it. 

2.  A  mortgage  on  a  iiomestead  cannot  become 
valid  by  a  subeeguent  abandonmeat. 

Appeal  from  district  court,  Haskell  conn^; 
Ed  J.  Hamner,  Judge. 

Trespass  to  try  title  by  O.  M.  Henderson 
&  Co.  against  C.  L.  Cay  wood  and  others. 
From  a  Judgmoit  for  plaintiffs,  defendant  Cay- 
wood  appeals.  Affirmed. 

H.  O.  McGonnell,  for  appellant.  H.  R. 
Jones,  for  appellees. 

STBPHENS,  J.  a  U.  Henderson  ft  Co. 
recovered  the  land  involved  In  this  suit  by 
virtue  of  an  execution  sale  made  In  1S»4, 
under  a  Judgment  In  their  favor,  and  against 
C  B.  Banks,  rendered  March  25,  1888.  The 
sale  was  made  by  virtue  of  an  alias  execu- 
tion issued  under  this  Judgment,  and  levied 
May  1,  1894.  This  recovery  was  resisted 
by  appellant,  who  was  In  possession  of  the 
land  both  when  the  suit  was  brought  and 
when  the  execution  was  levied,  under  a  deed 
from  G.  B.  Banks  and  his  wife.  S.  B.  Banks, 
executed  July  18,  1893,  to  R.  E.  and  W.  B. 
Sberrlll,  which,  though  in  form  a  deed,  was 
in  reality  a  mortgage,  and  which  appellant 
sought  in  rain  to  have  foreclosed.  It  having 
been  assigned  to  him. 

Appellant  assigns  several  errors  to  the 
judgment,  but  If,  at  the  date  of  the  mort- 
gage under  which  he  claims,  the  property 
was  the  homestead  of  Banks  and  wife,  and 
If  the  evidence  would  not  admit  of  a  netta- 


tlve  finding  upon  that  issue,  we  need  not  de- 
termine the  merits  of  these  several  assign- 
ments. That  Banks  and  wife  were  living 
upon  the  land  at  the  date  of  the  mortgage, 
and  had  been  for  several  years  prior  thereto, 
as  their  homestead,  was  clearly  established; 
and  that  In  the  following  month  they  left  the 
premises,  and  moved  to  New  Mexico,  was 
also  an  established  fact.  The  circumstances 
surrounding  the  parties  at  the  time  the  mort- 
gage was  executed  are  thus  stated  by  appel- 
lant's witness  R.  B.  SherrUI:  "On  July  18. 
1893.  Banks  occupied  the  premises  in  suit. 
He  was  closing  up  bis  business  affairs  pre- 
paratory to  leaving  here,  and  had  declared 
his  Intention  to  leave  here  permanently,  when 
he  and  his  wife,  8.  B.  Banks,  gave  myself 
and  brother  a  deed  to  better  secure  the  bank 
in  the  note.  It  was  understood  said  deed 
should  operate  as  a  mortgage.  Banks  and 
his  wife  left  the  premises  in  suit  shortly  aft- 
er executing  that  deed,  and  moved  away, 
and  have  remained  away  ever  since."  The 
evidence  relied  upon  by  appellees  made  the 
case  even  stronger,  if  possible.  We  see  no 
escape,  therefore,  from  the  conclusion  that, 
at  the  time  the  mortgage  was  executed,  the 
property  was,  in  fact  and  In  law,  the  home- 
stead of  Banks  and  wife,  as  they  still  occu- 
pied it  as  such,  though  they  had  formed  the 
Intention  and  were  making  preparations  to 
abandon  It  We  understand  this  to  be  tbe 
established  rule  In  this  state.  Lumpkin  v. 
Nicholson,  10  Tex.  Civ.  App.  108,  30  S.  W. 
568;  Tackaberry  v.  Bank,  85  Tex.  488,  22 
S.  W.  161,  299.  It  Is  also  the  rule  that  a 
mortgage  made  in  violation  of  the  constitu- 
tional Inbibitlon  cannot  twcome  valid  by  a 
subsequent  abandonment  of  the  homestead. 
Inge  V.  Cain,  05  Tex.  76.  Upon  these  con- 
clusions, tbe  Judgment  Is  affirmed. 


MXIiLBB  V.  KNOWLEB. 
(Court  of  ClvD  Appeals  of  Texas.    Feb.  26, 
1898.) 

Dbbds  or  Trust  —  Subbtitotioii  or  Trustbb  — 
Tbbbpass  to  Trt  Titlb  —  RacovBRT  or 
Rbnts— POSSBUSIOX— Fleadiko. 

1.  A  provisioD  in  a  deed  of  tmst  anthorising 
tbe  cestui  que  trust  "and  his  assigns"  to  ap- 
point a  BubBtitute  trustee,  in  case  the  trustee 
named  fails  to  act,  means  that  both  be  and  his 
assigns  have  such  power,  severally  and  in  suc- 
cession, and  does  not  require  them  to  join  in 
such  act 

2.  Rev.  St.  1895.  arts.  5230,  5250-5258.  pro- 
vide that,  in  trespaflfl  to  try  title,  the  claim  for 
rents  may  be  embraced  by  adding  appropriate 
allegations;  that  a  plea  of  not  guilty  is  snffi- 
dent,  unless  the  statute  of  limitations  is  relied 
on;  and  that  such  plea  shall  be  an  admission 
that  defendant  was  in  possession,  or  that  he 
claimed  title,  unless  he  states  tbe  extent  of  his 
possession  or  claim,  in  which  case  it  shall  be  an 
admission  to  such  extent  only.  Plaintiff's  peti- 
tion asserted  a  claim  of  title,  alleged  defendant's 
possession,  and  showed  the  rental  value  of  tbe 
premises.  Held,  that  the  plea  of  not  guilty, 
without  any  modification  as  to  the  extent  of  de- 
fendant's possession  or  claim  of^Utle,  admitted 
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kis  possMrioB  as  aU«sed,  and  th«i!«f<««  no  proof 
of  actual  possession  was  necessary. 

Error  from. district  court,  Tarrant  county; 
W.  D.  Harris,  Judge. 

Trespaaa  to  try  title  by  G.  O.  Knowlea 
agaliut  M.  V.  Miller.  There  were  verdict 
and  Judgment  In  favor  oC  plalntUC,  and  de- 
fendant prosecutes  omr.  Afl^med. 

lias.  R.  RobinBsn.  Aw  plaintiff  In  ccror. 

HUNTSIB,  J.  This  was  a  ault  of  trespass 
to  try  title,  bronght  by  CL  O,  Knowlee  against 
M.  V.  Miller.  Januaiy  30,  ISUO,  to  recover 
lots  18  and  Ifi.  la  bloclE  2.  WolcoU's  addition 
to  the  dty  of  Ft  Worth,  and  rents  at  the 
rats  of  $10  per  month.  The  defense  was 
the  general  denial  and  not  guilty.  The  case 
was  tried  by  a  Jury,  whose  verdlot  was  in 
favor  of  the  plaintiff.  Koowles,  for  the  lots 
In  controversy,  under  peremptory  iustruction 
of  the  court,  and  for  $SJSi  rents^  found  upon 
coDsideration  of  tbo  evidence. 

The  record  discloses  that  both  parties  de- 
mlgned  title  from  F.  M.  Marple  as  *  common 
source.  Marple  had  given  two  mortgages 
on  the  pnq>erty.  The  flist,  and  superior,  was 
given  to  Herbert  E.  Bdll,  as  trustee,  Au- 
gust 15t  1890,  to  secure  O.  S.  Bowman  in  a 
negotiable  note  for  $GiKV  payable  to  the  said 
Bowman,  due  September  1,  1805,  bearing  in- 
terest at  the  rate  of  12  per  cent  per  annum 
from  date.  This  mortgage  conterred  upon 
Ball  power  of  sale.  In  case  of  default  In  the 
payment  of  the  sum  due  at  maturity,  and 
also  provided  that.  In  case  Ball  failed  or  re- 
fused to  act,  tben  "Bowman  and  his  assigns" 
should  have  power  to  appoint  la  writing  a 
substitute  trustee,  who  should  hare  the  same 
powers  as  were  therein  conferred  upon  Ball. 
The  mortgage  slso  provided  that  any  recitals 
contained  in  the  conveyance  made  by  the 
trustee  sbould  be  prima  facie  evidence  of  the 
facts  therein  stated.  Plaintiff  Introduced  In 
evidence  a  deed  to  the  lots,  made  by  George 
K.  Williams,  as  substitute  trustee,  to  C.  O. 
Knowlea,  dated  Oetob^  7,  1893.  This  deed 
recited  the  appointment  of  said  Williams  as 
substitute  trustee  by  C.  O.  Knowles;  that 
the  note  had  matured,  and  proper  advertise- 
ments and  notices  had  been  given  of  the 
sale;  tbat  the  sale  bad  been  duly  made  by 
■aJd  Williams,  and  that  Knowles  was  the 
purchaser  at  said  sale;  and  that  lald 
Knowles  was  the  owner  and  holder  of  the 
note  by  assignment  from  Bowman  at  the 
time  Williams  was  appointed  substitute  trus- 
tee. Plnintlff  also  put  in  evidence  an  In- 
strument In  writing,  dated  S^>teinber  ft,  1SQ5, 
executed  by  C.  O.  Knowles,  reciting  that  he 
was  the  owner  and  holder  of  the  notes  and 
coupons  described  In  the  mortgage,  and  that 
Herbert  E.  Ball  had  refused  to  act  as  trus- 
tee, and  appointing  George  K.  Williams  trus- 
tee In  the  place  of  BalL  Ball  joined  In  the 
lnstrum»it,  -as  Is  stated  therein,  for  the  pur- 
pose of  attesting  his  refusal  to  act  as  trus- 
tee under  the  aforesaid  mortgage.  Knowles 
alBo  pat  tn  evidence  the  $G50  note  aforesaid,  I 


which  was  Indorsed  In  blank  by  Q.  S.  Bow- 
man. Ob  the  ISBne  of  rents,  tte  erUence  of 
Miller's  possession  is  Terjr  meager,— act  auffl- 
dent,  we  think,  to  prove  that  Miller  ma  In 
actual  posseailon  of  the  ^poty  at  tbe  date 
of  filing  this  suit,  and  untU  the  day  of  trial, 
bnt  asaply  snffldent  to  prove  that  the  rental 
value  ot  the  preailies  during  that  tlflw  was 
$6  per  montlt,  and  amounted  to  908. 

The  defendant.  Miller,  objected  to  the  in- 
troduction <jt  the  Instrament  appointing 
George  K.  Williams  aa  aubstUute  tnatee, 
and  also  to  the  introduction  of  the  traatee's 
deed  made  by  Williams  to  Knowles  <1>  upon 
the  ground  that  ttoe  deed  ef  trust  or  a«rt- 
gage  required  that  both  "Bowman  and  his 
assigns"  should  Join  In  the  appointment  of 
a  substitute  imstee,  and  that  this  appoint- 
ment, having  been  made  by  Knowlea,  the  as- 
signee, only,  was  void,  because  Bowman  did 
not  Join  therein;  and  (2)  because  ttae  deed 
made  by  WUllams  aa  trustee  was  also  void, 
for  want  of  authority  to  nuke  it  These  ob- 
jections were  overruled  by  the  district  court; 
and  its  rulings  are  assigned  as  error  here. 
We  are  of  opinion  that  the  district  court 
properly  overruled  the  objections,  and  ad- 
mitted these  InBtruments  In  evidence.  The 
language  used  to  confer  the  power  of  aii- 
polntment,  in  view  of  the  context,  must  be 
construed  to  mean  that  Bowman  and  hla  as- 
signs should  both  have  the  power,  severally 
and  In  succession,  tn  appoint  U  means  tbat 
Bowman  should  have  the  power  to  appoint 
should  be  be  the  owner  of  the  note  at  the 
time  it  became  necesfsary  to  appoint  and 
that  any  assignee  of  bis,  being  the  owner  of 
the  note,  should  bare  the  same  power  as 
Cowman,  in  the  same  emergency,  ft  con- 
fers the  power  of  appointment  upon  both, 
but  (t  does  sot  by  any  sonrt  of  construction, 
require  that  the  power  shall  be  Jointly  exe- 
cuted. It  was  evidently  tn  contemplation  of 
the  parties  b»  the  mortgage  tiiat  Bowman 
might  in  the  future  desire  to  dispose  of  the 
note  by  assignment  and  in  that  event  it  was 
SB  evidmtiy  contemplated  that  such  assignee 
alone  Eihonli  have  the  same  power  to  ap- 
point as  Bowman  had  whUe  he  owned  the 
note.  Any  other  construe tloo  mlgbt  serknu- 
ly  affect  the  B^otbbllity  and  valna  of  the 
note. 

Xt  Is  also  complained  that  the  court  erred 
in  sulnnitting  to  the  Jury  the  issue  of  rents, 
because,  It  is  insisted,  tttere  was  not  sufficient 
evidence  «f  actual  possesion  by  Miller  at 
any  particular  time,  or  foe  any  length  of 
time.  It  was  proved  by  MlUcr  that  he  made 
repairs  on  the  plaice,  and  tSiat  an  agent  of 
bis  went  to  a  tcns«t  who  woe  In  possession, 
and  procured  a  written  a^eement  aa  the 
part  of  the  tenant  to  attorn  to  Miller  aa  his 
landlord,  and  pay  him  $6  per  month  tor  the 
rent  of  the  premises;  bnt  the  record  falls 
to  disclose  when  elthw  of  these  things  oc- 
curred, or  how  long  they  centtoned.  The 
burden  of  proving  that  Miller  was  liable  tot 
rents,  and  the  amount  thereof,  was  upon  the 

Digitized  by  Google 


Tt'x,)    A.  J.  ANDERSON  ELECTRIC  CO.  v.  CLEBURNE  WATER,  ICE  &  h.  CO.  929 


plaintiff;  and,  unless  the  answer  to  tlie  mer- 
its must  be  given  tbe  effect  of  an  admissiun 
by  the  defendant  of  posseosiou  from  the 
date  of  cwumeaclng  the  suit,  the  evidence 
could  not  be  held  sufficieut  to  prove  the  ac- 
tual possesalon  ol  defeudnnt.  The  court 
chai^d  the  jury  on  the  rent  Issue  as  follows : 
"You  are  further  Instructed  to  look  to  the 
evidence,  and  from  the  sauie  deteimlne  whut 
the  i-ensonable  rental  value  of  tbe  pri^pcrty 
In  euutrorersy  has  beeu  from  the  1st  day  of 
Febi'uary,  1896,  to  the  present  time,  and 
fiud  for  the  plaintiff  a  rerdie-t  for  the  sum 
equal  to  the  said  rent  for  said  time."  Our 
statute  provides  that,  In  actions  of  trespasa 
to  try  title  to  land,  the  claim  for  rents  may 
be  embraced  by  adding  the  prt^r  all^tUais 
(Kev.  St.  1895,  art.  5250),  and  that.  In  such 
aetb>na,  It  shall  only  be  uecesaa^y  for  the  de- 
fendant to  Hie  a  plea  of  not  guilty  (Id.  art. 
525C),  unless  the  statute  of  limitations  Is  re- 
lied upon,  which  must  always  be  plead  iu 
writing  (Id.  art  5257).  Then  comes  the  fol- 
lowing article,  relating  to  the  plea  of  not 
gttUty:  "3ach  plto  or  any  other  answer  to 
tbe  merits  aball  be  an  admission  by  tlie  de- 
fendant, for  the  purpose  of  that  action,  that 
he  was  In  possession  of  the  premises  sued 
for,  or  that  he  claimed  title  tiiereto,  at  the 
time  of  commencing  the  action,  unless  he 
states  distinctly  In  his  answer  the  extent  of 
his  possession  or  claim,  In  which  case  It  shall 
be  au  admission  to  such  extent  only."  Id. 
art.  5258.  The  petition  In  this  case  alleged 
that  the  plainllff  was  seised  and  possessed 
of  the  lots  as  descrltied,  and  that  on  a  day 
named  the  defendant  entered  upon  said 
premises  and  ejected  the  plaiutlCf  therefrom, 
and  unlawfully  withholds  from  pialntlCf  the 
possession  thereof,  to  his  damage,  etc.;  that 
tbe  reasonable  rental  value  of  said  premises 
during  the  time  said  defendant  lias  bo  un- 
lawfully withheld  same  from  plaintiff  la  tbe 
aum  of  flO  per  month.  The  plea  of  net 
guilty  to  this  petition,  which  asserts  a  claim 
of  title,  of  possession,  and  of  rents,  ndmlts, 
for  the  purpose  of  the  action,  that  defeudazU 
was  in  the  possession  of  tbe  premises  sued 
for,  and  claimed  title  thereto  at  the  time  of 
c«mm8nclng  the  action.  One  of  the  pur- 
poses of  tbe  action  was  to  recover  rents. 
The  plea  of  not  gidity,  without  any  modifica- 
tion as  to  the  extent  of  defendant's  posses- 
sion or  claim  of  title,  admitted  his  actual 
possession  of  the  premises  as  described  in 
plaintiff's  petition,  and  as  sued  for;  and 
hence  no  proof  of  actual  possession  waa  nec- 
essary. It  only  remained  for  plaintiff  to 
prove  the  ralne  of  the  rents,  which  was  fully 
dortiit  If  there  were  any  reasons  why  the 
defendant  should  not  be  liable  for  the  rents, 
be  should  liave  set  them  up  in  his  answer. 
He  might  have  disclaimed  as  to  possession, 
and  limited  his  plea  of  not  guilty  to  the  is- 
sue of  title  only,  and  thus  his  answer  would 
not  have  been  an  admission  of  possession, 
but  only  an  admission  that  he  claimed  the 
title  to  the  land;  and  in  such  case  no  rents 
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could  be  recovered  without  proof  of  actual 
possession  by  the  defendant  It  seems  that 
the  learned  district  judge,  by  this  charge, 
has  given  the  statute  in  question  this  con- 
struction, for  he  only  submitted  to  the  Jury 
the  Issue  as  to  the  amount  of  the  rents,  evi- 
dently Interpreting  the  statute  to  mean  that 
the  unqualified  plea  of  not  guilty  wns  In  law 
an  admission  by  defeudnnt  that  he  had  beeu 
in  tbe  actual  possession  of  the  litiid  from  the 
commencemeu't  of  the  action  to  the  time  of 
the  trial:  and  we  tliiulc  lie  was  right  in  so 
holding  iind  charging  the  jury.  The  Judg- 
ment herein  Is  affirmed. 


A.  J.  A.XDERSON  EI^ECriHC  00.  t. 
CLEBrBNE  WATEB.  ICE  & 
lilGHTING  00. 

(Court  of  Olvil  Appeals  of  Texas.    Feb.  18, 

1898.) 

ACTIOX  OK  COXTBALT  — ASBWER  — SDrPICIBSCT— 

FATLfKi!  TO  Perform  —  BvroENOB — 
IIamioer— Inbt«l-<tioss. 

1.  In  nn  action  to  recover  the  price  of  an  elec- 
tric lif^t  plimt  alleged  to  have  been  erected 
by  ulnmtilr  for  defeudnnt.  part  of  the  auswcr 
of  defendant  ailcfred  that  "plaintiff  waa  to  wire 
in  and  furnish  the  materinl  for  tlie  COO  16  c.  p. 
lamps,  for  which  services  defendaut  was  to  re- 
ceive the  sum  paid  hy  the  persons  having  the  16 
candle  power  lanipn  wired  in,"  nnd  which  part 
of  the  contract  pkiintiff  failed  in  port  to  per- 
form. Belt},  that  the  alleKntion  in  roRflrd  to 
persons  is  not  too  vague  and  indeSiiite.  In  fall- 
mg  to  show  how  or  from  what  iMrticiUar  per- 
sons defendant  was  to  receive  said  siiiua. 

2.  Failure  of  plaintiff  to  furnish  and  wire  In 
a  certain  number  of  electric  lamps,  in  order  to 
complete  his  agreement  with  defendant  tii  erect 
an  electric  light  plant,  constitutes  a  certain  and 
correct  measure  of  damages  to  defendant  ac- 
ceptiog  the  incomplete  plant 

3.  Profits  shown  to  be  the  direct  fruits  of  con- 
tracts enterea  into  upon  the  faith  of  and  under 
the  terms  of  the  main  contract  mny  be  re- 
covered OS  damages. 

4.  In  an  action  to  recover  the  price  of  ao  elec- 
tric plant  erected  for  defendant,  the  answer  al- 
leged thnt  dcfendfint,  relying  on  the  contrart. 
entered  into  a  contrnct  with  the  city  of  C.  by 
which,  for  the  arc  lights  to  be  furnislied  to  de- 
fendant by  plaintiff,  the  city  would  pay  $1300 
per  annum,  and  that  defendant  also  made  con- 
tracts witii  dhren  and  sundry  peraons  in  C.  for 
lights,  from  which  It  would  have  derived  an  in- 
come of  $500  per  month,  and  further  allefjed 
prospective  profits  on  said  contracts  and  dam- 
a«e8  on  account  of  plaintiff's  failure  to  complete 
tbe  contract.  JBtio,  that  the  answer  alleged  a 
certain  and  correct  measure  of  damages. 

6.  A  written  coatrart  may  he  modified  by  a 
verbal  agreement,  thougb  the  contract  recites 
that  no  modificatimui  shall  be  made,  except  in 
writing, 

6.  Brldence  showing  the  circumstances  snr- 
ronnding  the  pnrtief)  nt  the  time  of  making  a 
written  contract,  and  not  tending  to  conirauct, 
add  to,  or  vary  the  same,  is  admis.4ible. 

7.  Statements  made  prior  to  the  making  of  a 
contract  sued  on,  which  contract  provided  that 
it  contained  all  die  statements  and  representa- 
tions between  the  parties,  are  inadmissible  In  eT- 
idence. 

8.  In  determining  whether  certain  arc  lights 
of  an  electric  plant  fulfill  the  contract  nnder 
wliich  they  are  famished,  it  is  not  competent 
to  introduce  evidence  comparing  tbcmi  with  arc 
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lights  at  other  places,  or  of  a  former  plant  at 
the  name  place,  eveo  when  the  character  and 
capacity  of  the  lamps,  or  the  conditions  under 
which  the  other  lights  were  operated,  are  shown 
by  the  witnesses. 

0.  Eridenoe  of  defendant's  contract  with  the 
city,  itfl  subsequent  revocation,  and  evidence  of 
other  contracts  with  individuals  to  furnish  elec- 
tric lishts,  are  admiaaible. 

10.  A  adiedule  of  proposed  charses  for  electric 
lights  fnrnished  to  customers,  wiui  which  plain- 
tiff was  in  no  way  connected,  and  to  which  he 
bad  not  consented,  was  Inadmissible  to  show 
damages. 

11.  In  an  action  on  a  contract  to  erect  an  elec- 
tric light  plant  In  which  defendant  daima  dam- 
ages for  failure  to  complete  the  satne.  an  in- 
structioD  that,  if  plaiutitf  was  prevented  from 
completing  the  contract  by  defendant's  failure 
or  refusal  to  deaignste  the  places  in  which  to 
put  the  remaining  liirhts.  then  the  jury  could  de- 
duct the  "reasonable  cost  of  putting  up  and 
wiring  in  said  remaining  arc  and  incandescent 
lights,  end  any  diminution  in  the  price  of  said 
plant,  if  there  was  any  diminution,"  is  an  in- 
struction for  a  double  recovery,  and  erroneous. 

12.  Where  the  court  makes  a  charge  to  the 
inry,  and  further  instructs  tbem  that  they  are 
to  be  governed  by  the  above  charge,  "unless 
they  find  for  the  defendant  under  the  evidence 
and  the  instruction  hereinafter  given,"  and  the 
jurr  find  for  the  defendant  ander  the  evidence 
and  the  other  instructions  given,  the  same,  if 
erroneous,  was  harmless  error. 

13.  Where  a  contract  to  erect  an  riectrlc  light 
plant  is  not  completed,  and  there  has  been  no 
delivery  and  acceptance  of  the  incomplete  plant, 
the  meaourr  of  damages  for  the  failure  to  com- 
plete is  the  difference  twtween  the  contract  price 
and  the  value  of  th.>  plant  if  completed  per 
agreement. 

14.  One  who  accepts  an  lacomplele  electric 
light  plant  from  one  who  contracted  to  fnniish 
a  complete  plant,  in  an  action  for  the  full  con- 
tract price,  IB  entitled  to  set  up  as  damages  the 
difference  between  the  value  of  the  plant  accept- 
ed nnd  the  value  of  the  plant  if  completed. 

in.  Where  a  contract  for  the  erection  of  an 
electric  plant  provides  that  on  its  completion  it 
shall  be  inspected  and  passed  upon  by  a  certain 
person,  it  is  material.  In  an  action  for  the  con- 
tract price,  to  show  that  an  effort  in  good  faith 
was  made  by  the  builder  to  secure  the  inspection 
Agreed  upon. 

Appeal  from  district  coart.  Johnson  conn- 
ty;  J.  M.  Hall,  Judge. 

Action  by  the  A.  J.  Anderson  Electric  Com- 
pnny  against  the  deburoe  Water,  Ice  & 
Lighting  Company.  Judgment  for  defend- 
ant. Plaintiff  appeala.  Reversed. 

K.  M.  Brantly  and  Davis  &  McKoy.  for  ap- 
IK'Uiint.    Itamsey  &  Bpowo,  for  iii)i)ellm>. 

BOOKHOUT,  J.  This  suit  was  brought  U 
the  district  court  of  Johnson  county,  Tex., 
against  the  appellee,  to  recover  the  contract 
price  of  an  electric  light  plant,  alleged  to 
hare  been  erected  by  the  appellant  for  ap- 
pellee under  and  by  virtue  of  a  written  con- 
tract executed  by  the  parties.  This  Is  the 
second  appeal  of  the  case.  The  opinion  up- 
on the  former  appeal  will  be  found  report- 
ed In  27  S.  W.  504.  The  statement  of  the 
case  and  the  material  parts  of  the  contract 
are  more  fully  stated  In  the  report  of  the 
case  on  the  former  appeal,  to  which  refer- 
ence Is  here  made. 

Appellant's  third  assignment  of  error  com- 
plains of  the  action  of  the  coart  In  oTerml- 


ing  plaintiff's  exception  to  that  part  of  de- 
fendant's answer  which  alt^^  that  "pta.ln- 
tiff  was  to  wire  in  and  furnish  the  material 
for  the  800  16  c.  p.  lamps,  for  vhlcb  serr- 
Ices  defendant  was  to  receive  the  sum  paid 
by  the  persons  having  the  16  candle  power 
lamps  wired  In,  and  that  for  each  light  so 
wired  In  defendant  would  have  received  the 
sum  of  $2.50  per  light;  that  plaintiff  wired 
In  only  about  200  of  the  lights:  and  that 
defendant  has  been  damaged  in  the  aum  of 
|!1,000,  which  It  would  have  received  from 
the  labor  and  work  of  wiring  In  the  other 
400  lights,  and  the  profits  thereon.  In  the 
sum  of  $1,000."  The  grounds  of  the  excep- 
tion were  that  the  allegations  were  vague 
and  Indefinite,  failing  to  show  how  or  when, 
or  from  whom  or  what  particular  persons, 
defendant  was  to  receive  said  sums,  and  that 
the  claim  is  remote,  uncertain,  and  not  the 
correct  measure  of  damoges.  By  the  terms 
of  the  contract  sued  on,  the  plaintiff  agreed 
to  furnish,  among  other  things,  000  16  candio 
power  incandescent  lamps,  wired  In.  com- 
plete. This  was  part  of  the  work  to  be  per- 
formed by  plaintiff  in  erecting  the  plant, 
and  when  furnished  and  wired  In  would  con- 
stitute a  part  of  the  plant  for  which  defend- 
ant was  to  pay  $8,000.  If  the  plaintiff  fatleA 
to  furnish  and  wire  In  these  lamps  lu  accord- 
ance with  the  terms  of  the  contract,  and  the 
defendant  accepted  the  plant  In  such  Incom- 
plete condition,  then  these  matters  present 
a  proper  basis  for  damages,  and  the  defend- 
ant was  entitled  to  have  the  same  consider- 
ed. The  pleadings  were  sufficient,  and  it  was 
not  necessary  to  set  out  all  the  names  of  the 
parties  from  whom  the  defendant  would 
have  received  the  sum  of  $2.50  each  for  said 
lamps,  had  they  been  wired  In. 

Appellant's  fourth  assignment  of  error 
complains  of  the  action  of  the  court  In  over- 
ruling plaintiff's  exceptions  to  that  part  of 
defendant's  answer,  alleging  "that  defend- 
ant, relying  upon  the  promise  and  agree- 
ment contained  in  said  contract,  and  the 
promise  of  plaintiff  and  Its  agent  and  em- 
ployes, entered  Into  a  contract  with  the  dty 
of  Cleburne,  by  the  terms  of  which,  for  the 
arc  lights  to  be  furnished  to  defendant  by 
plaintiff,  the  said  cily  would  pay  the  sum 
of  $1,800  per  annum,  and  also  that  defendant 
also  made  contracts  with  divers  and  sundry 
persons  In  Cleburne  for  lighting  their  stores 
and  private  buildings,  from  which  It  would 
have  derived  an  Income  of  $500  per  month; 
that  by  reason  of  plaintiff's  failure  to  oper- 
ate snld  plant,  or  to  Anally  complete  same, 
defendant  lost  the  value  of  all  contracts  of 
wiring  in  lights,  which  It  averred  to  be 
worth  the  sum  of  $800;  that  Its  said  con- 
tract In  the  city  of  Cleburne  had  been  abro- 
gated and  annulled  by  said  city,  and  that 
defendant  had  lost  the  tolls  and  value  of  all 
other  contracts  with  other  persons  agreeing 
to  take  lights,  and  out  of  each  It  would  have 
reasonably  realized  the  sum  of  $300  per 
month  for  12  months  fttim  September  15, 
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1893,  and  tbe' other  profits  from  the  opera- 
tion of  said  plant  over  tbe  sum  of  $3,000 
per  annum ;  and  that  by  reason  of  the  stop- 
ping of  said  worlc  defendant  had  lost  the 
valne  of  the  16  caudle  power  lights  yet  to 
be  wired  In.  In  tbe  sum  of  $1,000,  and  the 
value  of  the  materia).  In  the  sum  of  another 
$1,000,  for  which  said  various  sums  defend- 
ant asked  Judgment,"— because  said  con- 
tracts were  collateral,  and  made  after  the 
execution  of  tbe  contract  between  plaintiff 
and  defendant;  that  it  was  not  averred  that 
plaintifT  had  any  notice  of  such  contracts, 
and  that  such  claims  for  damages  were  re- 
mote, uncertain,  and  not  tbe  correct  measure 
of  damages;  and  because  said  answer  failed 
to  disclose  the  said  other  persona  with  whom 
defendant  had  so  contracted  to  furnish  such 
lights,  or  the  nature  of  said  contracts.  The 
grounds  upon  which  tbe  courts  refuse  a  re- 
covery  tor  profits  are  the  uncertainty  In  estab- 
lishing same,  and  because  of  their  uncer- 
tain and  contingent  nature.  But,  when  the 
profits  can  be  shown  as  the  direct  and  Imme- 
diate fruits  of  the  contracts  entered  Into  \ty 
and  between  the  parties,  such  damage  may 
be  recovered.  A.  J.  Anderson  Electric  Co. 
V.  Cleburne  Water,  lee  &  Lighting  Co.  (Tex. 
GlT.  App.)  27  S.  W.  504,  and  authorities  there 
cited;  Railroad  Oo.  v.  Shirley,  45  Tex.  372; 
Alamo  Mills  Co.  v.  Hercules  Iron  Works,  1 
Tex.  CiT.  App.  688.  22  S.  W.  1097;  Master- 
ton  V.  Mayor,  etc.,  7  Hill,  62.  The  pleadings 
should  set  out  the  damages  with  such  cer- 
tainty that  the  adverse  party  may  be  ap- 
prised of  the  same  and  be  prepared  to  meet 
them.  Where  a  party  seeks  to  recover  the 
profits  which  he  could  have  derived  from 
advantageous  contracts  made  upon  the  faith 
of  and  under  the  terms  of  the  main  contract, 
be  should  set  out  enough  of  their  terms  to 
show  the  damage  sustained.  The  answer 
was  sufficiently  speclQc,  and  the  court  did 
not  err  In  ovemiUug  tbe  exceptions  set  out 
In  appellant's  fourth  assignment  of  error. 

Appellant's  fifth  assignment  of  error  com- 
plains of  the  action  of  the  court  in  ovemil- 
Ing  plalntlfrs  special  exception  to  so  much 
of  defendant's  answer  as  alleged  an  agree- 
ment on  the  part  of  plaintiff  to  operate  said 
plant,  and  seeking  to  recover  damages 
against  plaintiff  by  reason  of  its  failure  to 
BO  operate  said  plant,  because  tbe  amounts 
were  vague  and  uncertain,  and  did  not  show 
whether  said  agreement  was  oral  or  written, 
and  it  appeared  from  the  said  pleading  that 
said  alleged  agreement  was  inconsistent  with 
and  contrary  to  tbe  terms  of  the  original 
written  agreement  between  the  parties,  and 
that  tbe  damages  claimed  from  the  breach  of 
said  agreement  were  remote  and  uncertain, 
and  failed  to  allege  that  defendant  used  due 
diligence  to  avoid  said  damages.  We  have 
examined  the  allegations  in  the  answer  as 
to  the  matters  complained  of  In  this  assign- 
ment,  and  we  think  the  same  are  sufficient, 
and  that  the  exceptions  were  properlr  over* 
ruled. 


Appellant's  twelfth  assignment  of  error 
complains  of  tbe  admission  of  defendant's 
witness  S.  W.  Lovelady  as  to  certain  state- 
ments made  to  said  wltnem  by  F.  M.  Hen- 
Shaw,  prior  to  tbe  time  of  tbe  execution  of 
the  written  contract  sued  upon,  with  refer- 
ence to  the  time  for  the  completion  of  the 
plant  in  question,  and  as  to  what  said  Hen- 
sbaw  understood  as  to  that  subject,  and  as 
to  what  was  stated  to  him;  also,  as  to  state- 
ments made  by  Heushaw  as  to  the  cost  of 
wiring  in  the  lights,  and  as  to  what  600  ^ 
lights  would  be  worth,  or  what  defendant 
would  get  for  them,  and  the  candle  power 
of  the  lights  to  be  furnished,  and  the  prob- 
able coat  of  operating  the  contemplated 
plant  Tbe  contract  sued  upon  Is  dated 
May  17.  1893,  and  by  its  terms  tbe  plant 
was  to  be  in  operation  within  30  days  from 
the  date  of  the  arrival  of  the  boilers,  engines, 
and  electrical  machinery,  said  machinery  to 
be  In  Cleburne,  Tex.,  not  later  than  90  days 
from  the  date  of  the  contract  The  evi- 
dence complained  of,  as  stated  in  plaintiff's 
bill  of  exceptions,  was  as  follows:  The  wit- 
ness S.  W.  Lovelady  was  asked  by  defend- 
ant's counsel  to  state  whether  or  not  the  par- 
ticular time  within  which  the  plant  should 
be  erected  was  discussed  between  himself 
and  Henshaw,  and  what  was  said,  if  any- 
thing, with  reference  to  tbe  Importitnce  or 
nonlmportance  of  having  It  ready  at  tiiat 
time;  to  which  the  witness  answered: 
"They  did  not  want  to  put  In  any  clause 
then,  and  we  were  talking  about  tbe  ninety- 
day  clause  In  the  contract,  and  we  would  not 
have  It  unless  there  was  a  specific  time; 
that  we  had  to  have  tbem  in  time  to  do  the 
fall  business;  and  W.  M.  Henshaw  under- 
stood the  Importance  of  It  as  w^I  as  I  did,— 
of  getting  in  the  plant  in  time.  That  was 
stated  to  bim,— the  importance  of  it."  This 
testimony  was  admitted  under  that  clause 
of  the  defendant's  answer  setting  up  that 
the  time  within  which  the  plant  was  to  be 
completed  was  a  material  part  of  the  con- 
tract. The  evidence  did  not  tend  to  contra- 
dict, add  to,  or  vary  the  contract  It  only 
went  to  show  the  circumstances  surround- 
ing the  parties  at  the  time  of  making  the 
contract  The  court  did  not  err  In  admitting 
it  Appellant  further  contends,  under  this 
assignment,  that  tbe  court  erred  in  admitting 
the  testimony  of  tbe  witness  Lovelady,  to 
tbe  effect  that,  prior  to  tbe  execution  of  the 
contract  sued  upon,  he  had  a  conversation 
with  Henshaw,  tbe  plaintiffs  manager,  as  to 
the  expense  of  wiring  in  the  GOO  lights,  and 
the  cost  to  plaintiff,  and  the  amount  defend- 
ant would  receive  for  the  same.  The  ex- 
ception was  that  the  statements  were  made 
prior  to  the  making  of  the  contract  sued  up- 
on, which  contract  provided  that  it  contained 
all  the  statements  and  lepresentatlons  be- 
tween the  parties,  and,  further.  It  did  not 
appear  that  Henshaw  bad  the  right  to  bind 
plaintiff  by  such  statements.  We  do  not 
tUnk  tlita  STidesce  irai  admlnlble,  and  It 
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waa  error  not  to  sustain  tko  exception!  to 
Ihe  same. 

Appcilant's  thirteenth  aaslguuiont  of  error 
reads:  "The  court  erred  in  admitting  la  be- 
half of  defendant  the  testimony  of  the  wit- 
nesses J.  C.  Morton,  C.  F.  Thomas,  a.  D.  Mo- 
berly,  J.  H.  lluckieroy,  John  IL  Boyd,  T.  H. 
Osborne,  J.  B.  Joiner,  J.  J.  Atrldge,  H.  L. 
Preston,  and  S.  W.  Lovelady,  to  the  effect 
tbey  had  observed  tlie  are  lights  of  the  phiut 
in  controversy  wliile  in  operution,  and  that 
they  were  not  as  good  as  other  arc  lights 
tJiey  liad  seen  at  other  places,  and  of  a  for^ 
mer  plant  tliat  was  at  one  time  operated  at 
Cleburne,  as  shown  by  plaintiff's  blU  of  ex- 
ception thereto."  The  ground  of  tiie  objec- 
tion to  tbia  evidence  was  tl\at  it  was  iucum- 
petent,  and  it  waa  not  shown  that  the  kind 
or  capacity  of  tlie  other  llghta  mentioned  by 
the  witnesses  waa  tlie  same  aa  the  lights  f  nr> 
oisbed  by  plaiutiiT.  and  no  proper  basis  was 
sliown  for  comparison.  The  exception  was 
overruled,  and  the  witnesses,  in  substance, 
testlfled  tliat  the  lights  furnished  by  plain- 
tiff were  not  us  good  aa  those  they  had  seen 
in  other  towns.  The  effect  of  this  evidence 
was  to  show,  by  a  comparison  of  the  arc 
Ughts  furnished  by  plaintiff  with  the  arc 
lights  of  other  towns,  tliat  the  arc  lights  in 
(luestion  did  not  come  up  to  the  contivcL 
The  character  and  capacity  of  the  lamps,  or 
tlie  conditions  imder  which  the  arc  lights  of 
the  other  towns  were  operated,  were  not 
shown  by  the  witnesses.  But,  if  this  bad 
been  shown,  evidence  of  comporlsDn  of  this 
c'liaracter  was  incompetent,  and  It  should  not 
ha.va  been  admitted.  Abb.  Tr.  Ev.  p.  307; 
Sog.  Exp.  Test  p.  86S;  Gouge  r.  Roberts,  53 
N.  Y.  610. 

AiveUuit^  ninstoeKth  a— ignment  of  error 
-complains  of  the  ruling  of  the  court  in  ad* 
mittlng  In  evidence  the  contract  between  the 
■d^endant  and  the  city  of  deburoe,  dated 
AogUBt  14,  1808,  tor  the  fumlahlng  by  de- 
■fendant  to  the  city  of  Cleburne  certain  arc 
«od  iacaodcscent  llgbts;  also,  a  resolution 
<af  the  city  council  of  Cleburne  passed  No> 
•r ember  16,  1893,  revoking  said  contract; 
^ia»,  in  admitting  In  evidence  other  con- 
tracts  pniiwrttng  to  be  made  by  defendant 
and  certain  other  parties  at  Clebnrne,  subee- 
quent  to  May  17,  ISas,  for  tbe  furnishing  by 
■the  •defendant  ^ectric  lights  to  sueh  persons. 
Thift^Tldence  was  admissible,  and  the  court 
did  Bot  «T  in  overruling  the  exceptioais  to 
«be  same. 

Ai^eUant's  twenttetta.  assignment  of  error 
■complains  of  the  action  of  the  court  in  ad* 
mittlng  the  testimoor  of  the  witnesses  Chase 
and  Lovelady,  to  tbe  effect  that  the  defend- 
ant bad  made  a  aehednle  of  proposed  charges 
for  electric  lights  that  defendant  furnished 
Its  customers,  and  In  admitting  such  sched- 
ule in  evidence.  The  grounds  of  the  excep- 
itlim  are  that  it  is  Incompetent,  Immatwlal, 
and  remote,  and  mad*  subsequent  to  the  con* 
tract  between  plaintiff  and  defendant  We 
"Jilnk  that  tbit  schedule  of  paricea  proposed  to 


be  charged  by  the  defendant  to  its  custo- 
mers, to  which  plaintiff  was  In  no  way  con- 
nected, and  to  which  plaintiff  had  not  con- 
sented, was  Incompetent  evidence,  and  ought 
not  to  have  been  admitted. 

Appellant's  twenty-second  assignment  of 
error  complains  of  the  charge  of  the  conrt 
wherein  the  jury  were  told,  in  effect  that  If 
they  believed  the  plaintiff  furnl^ed  and 
completed  the  plant  contracted  for  according 
to  till  the  terms  and  conditions  of  the  con- 
tract, save  and  except  putting  up  and  wiring 
in  a  portion  of  the  arc  and  Incandescent 
lights,  and  that  plaintiff  ttien  offered  and 
was  ready  and  willing  to  put  up  and  wire  In 
the  remainder  of  said  li^ta,  and  that  the 
defendant  failed  or  declined  to  designate  the 
places  in  which  to  put  the  said  remaining 
lights,  then  to  find  for  plaintiff  the  whole  of 
the  agreed  price  as  the  price  of  said  ma- 
chinery, "less  such  damages  as  yon  may  be- 
lieve defiHodant  has  suffered.  If  anything,  by 
reason  of  the  Ineompletlon  of  any  portion  of 
said  contract  and  also  the  reasonable  cost 
of  putting  up  and  wiring  in  said  remaining 
arc  and  Incandescent  lights,  and  any  dlmlno* 
tlon  In  the  price  of  said  plant  if  any  sncl* 
diminution  there  was,  unless  you  should  And 
tor  the  defendant  under  the  evidence  and  the 
Instructions  hereinafter  given,"  because  such 
cbai^  was  misleading  and  not  the  law  ap- 
plicable to  the  case.  This  charge  la  subject 
to  criticism.  In  telling  the  Jury  that  If  they 
find  for  plaintiff,  "they  may  deduct  the  rea- 
sonable cost  of  putting  np  and  wiring  in 
said  remaining  arc  and  incandescent  liglitR. 
and  any  diminution  In  the  price  of  said  plant 
If  there  was  any  dlmlnutloB."  The  dlmlnu* 
don  in  the  price  of  tbe  plant,  without  ex- 
planatlon,  would  include  its  diminished  valoe 
by  reason  of  tSie  lamps  not  having  been 
wired  In;  and  for  defendant's  damage  by 
reason  of  the  failure  to  wire  In  the  lampsv 
had  the  Jury  returned  a  verdict  under  this 
clause  of  the  charge,  defeudant  wonid  hare 
had  a  doable  recovery.  They  were  to  be 
govMned  by  the  above  charge,  "unless  they 
And  for  tbe  defendant  under  the  evidence 
and  the  Instructions  hereinafter  given."  Tbe 
Jury  did  find  for  defendant  under  tbe  evi- 
dence and  the  other  Instructions  given,  and 
were  not  controUed  by  the  above  ebait^; 
and,  If  the  same  was  erroneous,  tbe  wror 
was  harmless. 

We  overrnie  appelbmf  s  twwity-fonrth  a» 
algnment  of  error.  The  charge  complained 
of  therein  fairly  stated  the  law,  and  Is  la 
accord  with  tbe  opinion  of  this  court  on  a 
former  appeal  of  this  caB&   27  S.  W.  S04. 

Appellant's  twenty-flfth  asslgmnait  of  er- 
ror reads-  aa  follows:  "The  court  CTred  la 
charging  the  Jury  In  the  sixth  paragraph  of 
the  charge,  to  the  effect  that:  'If  you  [the 
Jury]  believe  that  the  contract  sued  on  has 
not  been  complied  with  by  the  plaintiff,  in 
substantial  accordance  with  the  terms  of  the 
same,  and  that  the  requlreoients  of  the  same 
have  not  been  sobstantially  kept  by.  ttaa 
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platntHr,  then  yon  vUl  coDsider,  under  the  | 
evidence,  what  damagm,  if  any,  by  reason  ot  1 
the  failure  of  plaintiff  to  comply  vtth  tta  ' 
said  contract;  and  in  considering  ihlt  ques- 
tion yon  are  Instmcted  that,  it  j^ntlff  fail- 
ed to  furnish  and  deliver  to  defendant  the 
electric  liglit  plant  In  anhatantlal  accordance 
with  the  terms,  requirements,  and  conditions 
of  Its  said  contract,  and  to  comply  with  the 
terms  of  same,  and  that  this  was  without 
any  fanlt  on  the  part  of  defendant  then  the 
defendant  would  be  entitled  to  recorer  as 
damages  from  plaintiff  the  difference^  If  any, 
lietween  the  Talne  of  the  electric  plant  con-  i 
tracted  to  be  completed.  If  the  same  had  ! 
been  completed  In  all  respet^B  In  substantial 
compliance  with  the  terms  of  the  same,  and 
the  amount  of  the  contract  price  therefor,  as 
agreed  on  and  tlxed  by  said  contract;  and  If 
yon  find  that  said  electric  light  plant  has 
not  been  completed  In  accordance  with  Hie 
contract,  and  that  by  reason  thereof  defend- 
snt  Is  entitled  to  recover  damages,  then  the 
form  of  your  Terdlct  will  be:  *'We,  the  ]uiy,  i 
find  that  the  plaintiff  la  not  entiUed  to  re- 
cover of  defoidant  tm  the  contract  and  we  ' 
find  damages  for  defendant  against  plaintiff  , 

In  the  smn  of    dollai's,*"— because  sncb 

charge  is  not  the  law  of  tlie  paste  nor  appli- 
cable. Is  a  charge  on  the  weight  of  the  evi- 
dence, la  In  conflict  with  the  prerlons  por- 
tions of  Hie  charge,  and  calculated  to  con- 
fuse and  mislead  the  jury,  to  plaintiff's 
prejodtce."  The  court  chai^^  the  5nry  as 
set  out  In  the  nbove  asslgnmmt.  The  charge 
was  based  upon  the  theory  of  the  defense 
that  the  plant  had  not  been  completed  In  ac- 
cordance with  the  terms  of  the  contract, 
uid  that  there  bad  not  been  a  delivery  and 
an  acraptiince  of  the  same  by  defendant. 
Upon  this  theory  the  charge  was  correct.  If 
the  plaintiff  failed  to  construct  the  plant  in 
BubBtantlal  compliance  with  the  terms  of 
the  contract,  and  defendant  refused  to  accept 
It  tn  Its  tncomplete  Btate.  and  by  reason  of 
plaintiff's  default  defendant  was  flamnged. 
tt  conld  recover  as  damages  the  difference 
between  the  value  of  the  plant  if  completed 
In  accordance  with  the  terms  of  the  con- 
tract and  the  price  agreed  to  be  pnid  by  the 
contract.  Lewis  ft  Co.  v.  Babeook.  63  Tex. 
68;  CarroU  v.  Welch,  26  Tex.  148.  But.  If 
there  lud  been  a  delivery  and  an  acceptance 
of  the  plant  In  an  incomplete  condition,  then 
the  measuie  of  damages  wonid  be  the  dif- 
ference hi  the  value  of  the  plsnt  actually 
confftmetefl,  and  the  value  of  the  plant  If 
constructed  In  accordance  wtth  the  terms  of 
the  contract  Stark  v.  Alford.  40  Tex.  STTi; 
Florida  Athletic  Club  v.  Hope  Ijnral>er  Co. 
(decided  by  this  court  Jan.  15,  IWK).  44  8. 
W.  10:  also,  former  appeal  of  this  onse.  27 
a.  W.  80*. 

AppellantTs  twenty-seventh  assignment  of 
error  eomplatns  of  the  seventh  paragraph  of 
the  court's  charge,  which  reads:  "Yon  are 
further  Instructed  that  the  contract  sued  on 
proTldes  that  the  electric  light  plant  In  ques- 


tion should  be  subjected  to  an  examination 
by,  and  that  the  same  should  be  subject  to 
the  approval  of,  the  electrician  of  the  Texas 
Survey  and  Sating  Bnreau.  If  the  plaintiff 
made  an  effort  tn  good  faith  to  get  the  elec- 
trician of  said  Texas  Survey  and  Bating  Bu- 
reau to  examme  said  plant  then  thla  clause 
of  the  contract  would  be  substantially  com- 
piled with;  but  If  yon  find,  from  the  evi- 
dence, that  the  plalnttfl  did  not  In  gooA  faith 
□lake  an  effort  to  secure  said  Rtamlnatlon  of 
said  electric  light  plant  by  said  electrician 
aforesaid,  and  if  yon  find  that  same  wat 
not  examined  by  said  electrician  of  the  Tex- 
as Surrey  and  Rating  Bureau,  then  yon  are 
Instructed  that  this  would  constitute  a  com- 
plete defense  to  the  action  of  the  plaintiff 
on  the  contract;  and  If  yon  so  find  you  will 
return  a  verdltrt,  as  agahut  plaintiff,  as  to 
any  recovery  on  the  contract  sued  on."  Ap- 
pellant contends  that  the  undisputed  evi- 
dence disclosed  that  plaintiff  solicited  the 
dectridan  of  the  Texas  Survey  and  Rating 
Bureau  to  Inspect  the  plant  but  that  be  re- 
fused, and  that  tt  was  Immaterial  whether 
plaintiff's  efforis  to  secure  him  to  make  the 
examination  were  made  In  good  faith  or  not 
when  it  appeared  from  the  testimony  of  said 
elertrictan  that  he  refused  to  act.  We  do 
not  ttdnk  appellant's  contention  as  to  the 
evidence  Is  borne  out  by  the  record.  The 
court  did  not  err  In  giving  the  charge  com- 
plained of. 

The  appellant  further  contends  that  the 
court  erred  In  refusing  a  special  chnrge,  re- 
quested by  tt,  to  the  effect  that  If  the  Jury 
should  find  that  defendant  notified  plaintiff 
that  It  need  not  have  the  plant  Inspected  by 
the  electrician  of  the  Texas  Survey  and  Bat- 
ing Bureau,  and  that  defendant  would  not 
consent  to  such  Inspection  unless  plaintiff 
would  enter  Into  a  further  agreement  In  ref- 
erence to  the  operation  of  the  plant:  "and  If 
you  find  that  said  electrician  of  said  survey 
and  rating  bnrenn,  on  being  requested  by 
plaintiff  to  make  said  Inspection,  failed  to 
do  so,  or  to  act,  then  and  In  either  of  these 
events  the  plaintiff  would  not  he  required  to 
have  said  plant  subjected  to  the  Inspection 
or  Approval  of  said  electrician."  The  record 
did  not  authorize  sneh  a  charge,  and  the  court 
did  not  err  in  refusing  the  same. 

We  do  not  think  there  is  any  merit  In  ap- 
pellanfa  remaining  assignments  of  error,  set 
out  In  Its  brief,  and  therefore  overrule  the 
same.  Judgment  reversed,  and  cause  re- 
manded. 


WESTERN  UNI(^  TEL.  00.  v.  OAHANM 
(OooTt  of  Civil  Appeals  of  Texas.    Dec.  18, 
1697.) 

Tblboram  —  Dblat  m  Dblivbrt  —  Dawaoes  — 

PLiAmKO  ASD  Prwop^Etidbscb. 
1.  Btfltement  made  hy  sender  of  tetefrran).  2S 
hours  after  its  transmission,  to  coiupany's  ageat 

1  "Writ  of  error  Uoiiiwl  lij-  Hiipreme  conrt. 
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&t  traniimltting  offi(M>.  on  second  notice  of  ina- 
UlUj-  to  find  the  addresBee,  tliat  it  had  been 
some  time  Bince  the  addressee  had  been  heard 
from,  and  probably  he  waa  not  where  the  mefi* 
sage  was  sent,  is  hearsay,  and  iaadmiasible,  in 
an  action  for  nondelivery,  to  contradict  the  poai- 
tive  testimony  of  addressee,  for  whose  ben^t 
was  sent  the  message  annonnoing  extreme  slcfc- 
n«n  of  hffl  father  and  re^inesting  his  presence, 
that  he  commaoicated  frequently  with  his  follts. 

2.  A  telegraph  company,  in  aa  action  for  non- 
delirery  of  message  sent  for  addressee's  benefit, 
not  only  has  the  burden  of  showing  that  its  fail- 
ure to  make  further  efforts  to  find  him  was  be- 
en 11  Be  of  statements  by  sender  at  transmitting 
office,  but  has  no  right  to  rely  on  his  statement 
merely  that  addressee  had  not  been  heard  from 
for  some  time,  and  probably  was  not  there, 
where  this  was  not  said  till,  and  was  because  of, 
second  notice  from  the  company  that  addreaiee 
could  not  be  found. 

3.  Petition  alleging  that,  if  telegram  had  been 
delivered  with  reasonable  promptness,  plaintiff 
could  and  would  have  taken  the  next  train,  and 
have  reached  his  father  some  time  before  his 
death,  and  attended  his  fnneral,  bat  that, 
through  defendant's  negligence,  the  death  and 
bnriaJ  took  place  without  plaintifTs  knowledge, 
and  that  plaintiff  bad  suffered  great  pain  and 
mental  angntsb  becanse  of  the  negligence  and 
delay  in  dellveriag  the  Megram,  and  asking 
damages,  is  sufficient,  on  general  demurrer,  to 
authorize  recovery  for  denial  to  plaintiff  of  priv* 
liege  of  being  present  at  his  father's  death  and 
burial,  and.  if  supported  by  evidence,  authorizes 
chanre  thereon. 

4.  The  presumption  from  telegram:  "Your  fa- 
ther is  very  sick.  Would  like  to  see  yon.  An- 
swer,"— that  it  was  for  the  benefit  of  the  ad- 
dressee, is  not  in  any  way  overcome  by  state- 
ment of  the  father  to  sender,  just  prior  to  the 
sending:  "Send  telegram  to  M.  [plaintiff]  to 
come  home.  I  want  to  see  him  before  I  die. 
Do  not  think  I  can  live  much  longer." 

Appeal  from  district  court,  Fannin  county; 
K.  D.  HcCIellan,  Jud|^ 

Action  by  Matt  Oahan  against  the  Weatern  ! 
Union  Telegraph  Company.   Judgment  for 
plalntifr.   Defendant  appeals.  Affirmed. 

Appellee  Instituted  this  suit  against  appel- 
lant la  the  district  court  of  Fannin  county, 
Tex.,  to  recover  damages  for  alleged  negli- 
gence on  the  p»rt  of  appellant  In  failing  to 
transmit  and  deliver  a  telegraphic  message, 
filed  with  appellant,  at  Fairfax,  Iowa,  on  Oc- 
tober 31,  1895,  and  addressed  to  appellee  at 
Honey  Grove,  Tex.,  reading:  "Your  father 
Is  very  elck.  Would  like  to  see  you.  Answer. 
[Signed]  J.  G.  Gahan."  Appellee  alleged  that, 
had  the  telegram  been  delivered  with  reason- 
able promptness,  appellee  would  have  taken 
the  next  train  for  his  father's  home,  and  could 
have  been  with  him  for  some  time  before  his 
death,  and  attended  his  funeral;  that  he  was 
deprived  of  the  privilege  of  being  with  his 
father  during  his  last  illness,  and  administer- 
ing to  his  wants.  The  petition  alleged  that 
plaintiff  (appellee)  had  suffered  great  pain, 
mental  anguish,  and  distress  of  mind  by  reason 
of  the  gross  n^llgence  and  delay  on  the  part 
of  appellant  in  the  delivery  of  said  telegram, 
and  prayed  for  damages  in  the  sum  of  $1,008. 
Ai^llant  answered  by  general  denial  and  spe- 
cial pleas,  not  necessary  to  here  set  out  A  trial 
was  bad  with  the  aid  of  a  Jury,  and  resulted 
In  a  Terdlct  and  Judgment  In  favor  of  aKKlIee 


for  $400.  Appellant's  motion  tor  new  trial 
being  overruled,  he  executed  bond,  and  bas 

appealed. 

Wllkins  &  Vinson,  for  ^pellant    Oron  & 

Gross,  for  ai^llee. 

BOOKHOtJT,  J.  (after  stating  the  facta). 
The  appellant's  first  assignment  of  error  com- 
plaiuB  of  the  ruling  of  the  court  In  excluding 
part  of  the  deposition  of  F.  F.  Benedict  as  to 
statements  made  to  bim  by  3.  Q.  Gahan,  the 
sender  of  the  message.  F.  F.  Benedict  was 
the  agent  of  appellant  at  Fairfax,  Iowa,  and 
received  the  message  from  J.  G.  Gahan  on 
October  31,  180;>.  He  received  the  message 
from  J.  G.  Gahan  at  8:25  a.  m.  on  said  day, 
and  transmitted  It  to  Honey  Grove,  Tex., 
where  It  was  received  at  9-.27  a.  m.  on  same 
day.  At  3:30  p.  m.  of  said  day  said  BenetUct 
received  a  message  from  the  operator  at  Hon- 
ey Grove,  Tex.,  to  the  effect  that  the  message 
to  Gahan  had  not  been  delivered,  and  that  the 
person  to  whom  the  message  was  addressed 
could  not  be  found.  Benedict  then  hunted  up 
the  sender,  J.  G.  Gahan,  to  get  a  better  atl- 
dress.  3.  G.  Gahan  went  to  the  house  of 
Murtha  Gahan,  came  back  In  about  15  min- 
utes, and  said  that  Slurtha  Gahan's  folks 
could  not  give  a  better  address;  that  the  last 
time  they  heard  from  Matt  he  was  going  to 
Honey  Grove  to  work  in  a  cotton  gin.  Bene- 
dict then  returned  to  tbe  office,  and  sent  a 
message  to  the  operator  at  Honey  Orore  to 
try  at  the  cotton  gin  for  Matt  Gahan.  On  tbe 
next  day.  Novwber  1,  1805,  at  10^  a.  m. 
Benedict  received  a  second  message,  to  the 
effect  that  Matt  Gahan  was  not  at  tbe  cotton 
gin,  and  tbe  message  to  blm  was  unddlTered. 
When  Benedict  received  this  message,  he  took 
It  to  J.  G.  Gahan,  and  showed  It  to  him. 
whereupon  said  J.  G.  Gahan  remarked  "that  it 
had  been  some  time  since  tbe  follts  had  heanl 
from  Matt,  and  In  all  pn^blllty  he  was  not 
at  Honey  Grove;  that  the  last  the  folks  had 
heard  from  Matt  he  was  not  at  Honey  GroTc; 
and  that  said  Gahan  said  that  he  did  not 
know  that  anything  further  could  be  done." 
Tbe8e  statements  were  objected  to  as  Irrelevant, 
immaterial,  and  hearsay,  and  that  the  state- 
ment was  not  communicated  to  defendant's 
agent  at  Honey  Grove.  The  exceptions  were 
enstalned  and  tbe  evidence  excluded. 

Appellant  ctmtends  that  this  is  a  material 
statement  by  the  sender  of  tbe  message,  and 
that  this  evidence  tended  to  show  that  ap- 
pellee did  not  communicate  with  tils  folks,  as 
he  had  testified  he  did,  and  that  there  was 
not  that  degree  of  affection  and  constant  com- 
munication between  bim  and  his  father  which 
appellee's  testimony  showed  existed.  State- 
ments made  by  the  sender  of  a  message,  such 
a  length  of  time  after  the  message  was  sent, 
as  to  tbe  frequency  of  communications  be- 
tween tbe  addressee,  for  whose  benefit  the 
message  is  sent,  and  the  addressee's  fatber. 
who  was  then  on  his  dying  bed,  are  purely 
hearsay,  and  are  inadmissible  to  ccmtradict 
tbe  positive  testimmij  of  tbe  addressee.  The 
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evidence  does  not  show  tbat  J.  G.  Gaban,  the 
sender,  was  such  an  ageut  of  the  addressee  as 
that  his  statements,  made  atter  the  message 
had  been  delivered  to  the  c(Hupanr  and  trans- 
mitted by  tt  to  Its  destiuatkm,  could  be  In- 
troduced In  evidence.  Telegraph  Co.  r.  Mc- 
Klbben  (Ind.)  14  N.  E.  898. 

But  It  Is  contended  that  the  testimony  was 
admissible  to  show  that  the  appellant  was 
not  ecpected  to  make  any  further  effort  to  de- 
liver the  message.  The  statement  was  not 
communicated  to  appellant's  agent  at  Honey 
Orove,  nor  Is  there  any  evidence  In  the  record 
that  appellant's  agent  acted  upon  the  state- 
ment. The  burden  was  upon  appellant  to 
show  that  the  statement  was  acted  upon 
by  It.  Nor  do  we  think  that  the  statements 
were  such  as  would  have  relieved  appel- 
lant bad  It  acted  upon  them.  When  J.  G.  Qa- 
lian  made  the  remarks,  he  was  Ignorant  of 
the  fact  that  Matt  Gahan  was  In  truth  at 
Money  Grove.  He  had  a  right  to  presume, 
if  Matt  was  at  Honey  Grove,  the  message 
would  have  been  delivered.  Matt  was,  in 
fact,  at  Honey  Grove.  Not  only  was  the 
statement  made  In  Ignorance  of  the  facts,  but 
appellant's  agents  were  responsible  for  the 
sender's  want  of  knowledge  of  the  facts.  The 
court  did  not  err  In  excluding  the  testimony. 
McKlbben  Case,  supra. 

Appellant's  second  assignment  of  error  com- 
plains of  the  charge  of  the  court  In  defining 
The  terms  "care"  and  "diligence,"  and  con- 
tends that  the  charge  Imposed  upon  the  tele- 
graph company  a  higher  degree  of  care  In  Its 
fCTorts  to  deliver  the  message  than  Is  required 
)iy  law,— 1,  e.  the  use  of  reasonable  care  and 
(Ullgence.  We  have  carefully  examined  the 
<-harge  of  the  court  below,  and  do  not  tblnk 
it  subject  to  the  criticism  made  In  appellant's 
second  assignment  of  error.  The  charge, 
considered  as  a  whole.  Is  a  clear  and  f^Ur 
statement  of  the  law  of  the  case. 

Appellant's  third  as8i;:nment  complains  of 
that  part  of  the  charge  referring  to  the  re- 
covery of  damages  by  plaintiff  on  account  of 
his  being  deprived  of  the  privilege  of  being 
present  at  the  death  and  burial  of  his  father, 
because  the  plaintiff  did  not  claim  any  such 
damages  In  his  petition.  The  petition  did  al- 
lege that,  If  said  telegram  had  been  delivered 
with  rensonaUe  promptness,  plaintiff  could 
iind  would  have  had  the  consolation  of  being 
with  his  father  In  his  InMt  hours;  that,  had 
said  telegram  been  so  delivered,  plaintiff  wotild 
have  taken  the  aett  train  for  bis  father's 
home,  and  would  have  been  with  bim  for 
some  time  before  bis  death,  and  att«ided  bis 
funeral,  but  that,  for  the  reason  of  the  gross 
negligence  on  the  part  of  defendant,  the 
<leath  and  burial  of  his  father  took  place  with- 
out hla  knowledge;  that  plaintiff  has  suffered 
great  pain  and  moital  angnlsb  and  distress 
of  mind  by  reason  of  the  grow  negligence  and 


delay  In  delivering  said  telegram,— and  asked 
damages  in  the  sum  of  $1,908.    The  allega- 
tions were  sufficient,  upon  a  general  demur- 
rer, to  authorize  a  recovery  of  damages  tor 
the  denial  to  plaintiff  of  the  privilege  of  be- 
ing present  at  the  death  and  burial  of  hla 
father,  and.  If  supported  by  evidence,  author- 
ized a  charge  thereon.    There  was  evidence 
to  support  the  all^atlons,  and  it  was  not  er- 
I  ror  to  submit  the  charge. 
\     The  fourth  assignment  of  error  Is:  "The 
I  court  erred  In  refusing  special  charges  1  and 
\  2,  requested  by  defendant,  In  effect  that  If  the 
;  evidence  showed  that  the  message  in  question 
was  sent  at  the  request  and  for  the  benefit 
only  of  plaintiff's  father,  and  that  the  sender 
of  the  message  did  so  at  the  request  only  of 
plaintiffs  father,  the  verdict  should  be  for 
defendant."    The  menage  read:  "Oct.  31, 
*96.  Matt  Gahan.  Honey  Grove,  Texas.  Your 
father  Is  very  sick.  Would  like  to  see  you. 
Answer.  J.  G.  Gahan."  As  stated  in  the 
case  of  Telegraph  Co.  v.  Hale,  11  Tex.  Civ. 
App.  81,  32  8.  W.  814,  the  message  upon  Its 
I  face  Indicated  that  It  was  Intended  for  the 
I  beneflt   of   the  addressee.     But  appellant 
.  claims  that  the  statements  made  by  the  father 
I  to  the  sender  of  the  message  jnst  prior  to  the 
!  sending  of  the  telegram  overcame  this  pre- 
sumption, and  show  that  the  message  waa 
sent  for  the  benefit  of  the  father  only.  The 
statements  were:  "Send  telegram  to  Matt  to 
I  cmne  home.    I  want  to  see  him  before  I  die. 
.  Do  not  think  I  can  live  much  longer."  This 
evidence  shovra  the  strong  affection  existing 
between  the  father  and  son.   It  does  not  in 
any  way  overcome  the  presumption  arising 
from  the  face  of  the  telegram  that  It  was 
sent  for  the  benefit  of  the  addressee.  The 
I  reasonable  deduction  to  be  drawn  from  the 
I  statements  Is  that  the  father,  t>elng  conscloua 
of  the  affectl<mate  regard  in  which  he  was 
held  by  bis  son,  knew  that  bis  son  would  es- 
teem it  a  privilege  to  be  present  during  his 
last  sickness  and  administer  to  his  wants. 
Independent  of  these  statements,  there  wag 
proof  that  the  feelings  existing  between  idaln- 
tlff  and  bis  father  were  good.    The  appellee 
received  the  telegram  on  November  15,  1896. 
The  court  did  not  err  In  refusing  the  charges 
requested.   Tetegra[di  Co.  v.  Hale,  supra;  .Tel- 
egraph Oa  T.  Adams.  76  Tex.  631,  12  S.  W. 
857. 

The  sixth  assignment  of  error  complains  of 
the  verdict  as  not  being  supported  by  the  evi- 
dence. The  principal  controversy  was  as  to 
whether  appellant  used  reasonable  care  and 
I  diligence  to  find  the  addressee  and  dellrer  the 
message  at  Honey  Grove.  The  evidence  was 
conflicting.  The  Jury  have  settled  the  con- 
flict. There  was  evidence  amply  sufficient  to 
support  their  verdict,  and  we  find  nothing  In 
the  record  that  would  auttawlse  oe  to  disturb 
It.   Jtidgnicnt  affirmed. 
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WATERS-PIERCE  OIL  (X).  t.  STATE. 
(Court  of  C^Til  Appeals  of  Toxns.    Mnrc^  9, 

CoHPORATio\s  —  Contracts    iir    R':sthaixt  of 
Tkadk  —  CoNSTiTUTioxAi.  Law  —  Anti  I'kcst 

HTATfTKa-lXTKllSI  ATK  C'oMMKKtfi — KVIKEXCB— 
FOKPKITrllS  OP  PKKMIT  Ttl   FORKlOy  COKPURA- 

TiON— Phiscipal  ASD  Aoent. 

1.  Aots  March  3U.  ISKR  and  April  30.  1805, 
prohibiting  combinatioiis  in  rostniiut  of  tnulc, 
were  not  obnoxious  to  the  fottrteciiili  iiiueiuluicnt 
to  the  federal  constitntiuii,  but  n-ere  proper  reg- 
iilutinus,  in  the  interest  of  the  public  welfare, 
enacted  by  virtue  of  the  police  power  of  the 
state. 

2.  A  petition  against  a  foreign  corporation, 
churginjc  In  i^eet.  that  ilefendnut  vns  eiiimxed 
in  dealing  in  oils  iu  the  Htntc.  and  had  nimle  r*>n- 
trncts  with  viirinus  nierctiuutK  within  the  Ktatc. 
and  with  other  di-alors  in  oils,  whereliy  thc.v 
agreed  to  buy  and  sell  the  oils  of  defeadnnt  ex- 
c-lusiTely,  snd  not  to  sell  sticb  oils  to  any  one 
buying;  fnmi  miy  other  coriinriition,  went  further 
than  »iitiply  to  (-liiu-i;i'  defcndunt  with  iranKi>ort- 
iog  its  oils  into  tlie  state. 

5.  Where  there  wns  evidence,  hnwever  slight, 
it  was  proiierly  left  to  tbe  conBideration  of  the 
jury. 

4.  ITie  fact  that  the  nnti  trust  Ptatiites  had  no 
application  to  transnctiona  of  inhTHtnte  cmii- 
raeree  did  not  affect  the  power  of  the  court  to 
apply  them  to  domestic  conmierce.  and  it  was 
proper,  therefore,  in  forfeiting  the  permit  of  a 
foreign  corporation,  for  violation  of  such  stat- 
ute, to  pmride  that  sncfa  forfeiture  should  not 
relate  to  mnlters  of  interatnte  coniinerce. 

5.  Tlie  grnntinfc  pf  a  permit  to  do  business,  to 
a  foreign  oorporatinn.  did  not  absolve  it  from 
responslbflity  to  the  police  power. 

B.  A  foreign  coipfiratinn  was  no  less  retpouri- 
ble  to  the  Htate  for  an  infraction  of  tbe  anti  tmst 
statutes  throiiji(h  its  agcuts,  while  performing 
their  duty  with  reforenw  to  the  businoKS  with 
which  they  were  intrnsted.  becaiifw  of  the  fact 
that  their  conduct  involved  a  criminal  responsi- 
biUty. 

7.  Where  there  wti-i  evidence  that  the  agents 
of  a  torwgn  corporation  entered  Into  combina- 
tions tai  viotstion  of  the  nntl  trust  laws,  tbe  fact 
that  reports  were  made  to  it  by  such  af^itta.  und 
that  it  accepted  tbe  benefits  of  such  ngrei'meuts, 
tended  to  connect  such  corporation  with  such 
conduct,  am  ofasige  it  with  knowledge  thereof. 

Aj^peal  from  district  court,  Travia  connty; 
R.  E.  Brooks.  Judge. 

Suit  by  the  state  against  the  Waters-Flerco 
Oil  Company  and  otliers  to  enforce  a  forfei- 
ture of  Its  right  to  do  business  In  the  state, 
for  alleged  Tiolatlons  of  the  antl  trust  laws. 
From  a  Judgment  on  a  verdict,  the  defendant 
company  appeals.  Affirmed. 

Tlie  object  of  this  suit,  the  laws  under 
which  it  Is  brought,  and  the  Issues  involved, 
are  bo  accurately  stated  In  tbe  Hdmirable 
charge  of  tbe  trial  court  that  we  set  It  out 
In  full,  as  giving  all  tbe  Information  needed 
upon  these  questions: 

"(1)  This  is  a  salt  by  the  state  of  Texas, 
as  plaintiff,  against  the  Waters-rierce  OU 
Company,  a  private  corporation,  and  E.  T. 
Hathaway,  William  Orlce,  F.  A.  Austin,  J.  W. 
Keenan,  and  Lewis  Fries,  as  defendants,  to 
cancel  the  permit  of  said  Waters-Pleree  Oil 
Company  to  do  business  In  this  state,  and  to 
enjoin  all  of  said  defendants  from  further 
^ansactlng  the  business  of  said  comiiany  in 


this  state,  on  account  of  ztn  alleged  violation 
of  tbe  laws  of  this  state  against  trusts  by 
said  company.  Its  agents  and  em[»loy^. 

"(2)  The  plaintiff  alleges  that  the  defendant 
Waters-Pleree  Oil  Company  is  a  private  cor- 
'  poratioii,  incorporated  under  the  laws  of  the 
I  state  of  Missouri,  for  the  purpose  of  dealing 
I  In  petroleum  and  Its  products,  and  in  seBiug 
;  the  same  In  the  state  of  Missouri  and  other 
,  states,  and  that  on  Juiy  6,  188D,  said  com- 
^  pany  filed  Its  articles  of  Incorporation  in  the 
secretary  of  state's  office  In  this  state,  and 
'  secured  a  permit  to  transact  its  said  business 
I  in  tbe  state  of  Texas  for  a  term  of  ten  years, 
j  as  provided  by  tlie  laws  of  this  state,  and 
,  that  since  said  date  defendant  company  has 
j  been  transacting  Its  said  business  in  this 
I  state,  and  lias  dlrlded  this  state  Into  five 
general  divisions  for  the  purpose  of  transact- 
ing Its  said  business,  and  that  the  defendants 
B.  T.  Hathaway,  F.  A.  Austin,  ^Vllllam  Grlee, 
'  J.  W.  Keenan,  and  Lewis  Fries  are  the  re- 
spective managers  of  defendant  company  in 
;  said  general  divisions  of  this  state,  and  have 
i  np)M)inted  various  local  i^nts  tbronghont 
[  this  state  for  tbe  transaction  of  its  business. 

"(3)  Plaintiff  further  alleges  that  tbe  de- 
j  fendiint  company  has  violated  the  law  of  this 
'  state  against  trusts,  by  making  and  entering 
'  Into  a  contract  with,  and  becoming  a  member 
I  of,  the  Standard  OU  Trust,  which  contract 
I  and  agreement  Is  set  ont  in  full  in  plaintlfTs 
I  petition,  and  for  ioiag  certain  other  acts  In 
connection  with  aaM  Standard-  Oil  Trast 
agreement. 

*18H)  Plaintiff  also  alleges  that  the  defend- 
ant oompasy  has  violated  the  law  of  this 
state  against  trusts  by  entering  into  a  otm- 
tract  with  the  Eagle  Refining  Company,  with 
0.  W.  Robinson,  with  J.  L.  Lewis,  and  StlU- 
weU  Bros.,  as  set  out  hi  irtalntlff*8  petition 
and  Introduced  In  evidence  before  yon. 

"{4)  riaiuUff  fnrttier  alleges  that  since  JUy 
S,  1880.  said  defendant  company  has  bees, 
and  ttlll  Is,  engaged  in  dealing  In  and  selling 
tbe  products  of  petroleum  in  this  stato.  and 
that  during  that  time  said  company  has  made, 
and  la  still  making,  through  its  agents  In 
this  state,  contracts  and  i^reements,  by  and 
between  said  company  and  other  parties  deal- 
Ing  la,  buying,  and  selling  similar  oils,  in  this 
state,  by  the  terms  of  which  agreements  said 
parties,  for  a  valuable  conslderatlMi  paid 
them  by  defendant  company,  agreed  and  con- 
tracted that  they  would  not  buy  any  ofls  from 
any  other  person  or  corpomtlon.  bnt  wtfuM 
deal  with  and  tray  and  sell  oils  obtained 
from  said  defendant  company  excluelveHy: 
that  said  company  has  ftirther  contracted 
with  certain  of  said  persons,  as  aforesaid,  for 
a  valuable  consideration,  paid  by  defendant 
company  to  said  parties,  by  the  terms  of 
which  said  parties  contracted  uid  agreed  to 
bay  from  and  sell  tbe  oils  of  defendant  com- 
pany exclusively,  and  not  to  sell  the  oils  so 
bought,  as  aforesaid,  to  any  one  buying  from, 
or  dealing  with,  any  other  person  or  corpora- 
tion dealing  in  such  oils  In  competition  with 
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said  defendant  company;  and,  furtlier,  tbat 
said  company,  since  July  6,  1880,  bftB  made 
and  entei-ed  Into  other  contractu  and  agree- 
ments, by  and  twtween  It  and  rarlons  otben 
dealing  In,  buying,  and  aelliiig  oils.  1^'  tbe 
.terms  of  wbicb  said  parties  agree  Tritb  said 
company  to  purcbase  its  said  oils,  and  to  sell 
tbe  same  to  others  desiring  to  pnnrbase  tbe 
same,  at  prices  fixed  and  established  by  it 
or  Its  agenta  and  offlceis.  The  names  and 
dates  and  contracts  abore  referred  to  are  set 
out  In  plalntitrs  petition. 

*<(B)  Plaintiff  farther  alleges  tbat  prior  to 
Jnly  6,  1880,  and  also  since  that  date,  tbe 
defendant  compilny  entered  Into  cermin  con- 
tracts in  writing,  with  certain  parties  In 
BrownsTllIe,  Tex.,  by  tbe  terms  of  whldi 
said  parties  bonnd  themselTes  to  buy  an 
ttieir  oil  from  defendant  company,  for  a  fixed 
period,  In  consideration  of  certain  rebates 
allowed  them  by  defendant  company,  and 
also  agreed  to  sell  snch  oil  at  a  price  fixed 
by  defendant  company,  and  tbat  such  con- 
tracts as  were  entered  into  prior  to  ISSn 
have  been  carried  ont  and  executed,  and  bns- 
Ineas  done  thereunder  by  said  parties  since 
that  date  to  the  present  time.  Tbe  parties 
with  whom  anld  contracts  were  made,  and 
the  terms  thereof,  are  set  ont  in  idatnUff's 
petition. 

"(6)  Plaintiff  alleges  that  all  of  said  con- 
trttcts  above  mentioned  were  made  by  the 
^nts  of  said  defendant  nunpany.  and  were 
authorized  by  It,  and  were  fnlly  ratified  and 
carried  ont  by  It  after  same  had  been  so 
made,  and  that  the  same  were  a  vlolatloB  of 
the  laws  against  trasta  of  this  state:  that 
the  prodvctB  of  petroleum  are  articles  of 
prime  necessity  to  tbe  people  of  this  state, 
and  that,  by  reason  of  said  acts  and  con- 
tracts, said  defendant  company  has  forfeited 
Its  right  to  transnct  IrasineK*!  In  this  state; 
and  prays  fOr  an  lnJUBt>tlon  prohibiting  the 
def endftnt  company,  its  ageutfl  and  employ^, 
from  farther  violating  said  stntnte,  and  for 
a  decree  eaaeellng  the  permit  of  said  com- 
pany to  do  bnslness  In  this  state. 

"(7)  The  defendants  answer  by  a  general 
denial  of  aU  Hie  allegatlonB  of  plaintiff's  pe- 
tition, and  espedtity  answer  tbat  the  Wa- 
ters-Plerce  Oil  Company  Is  the  real  defend- 
ant in  this  action,  and  that  tbe  other  parties 
named  as  defendants  are  simply  its  agents 
In  tb«  state  ot  Texas.  It  further  saytf  that 
the  state  of  Texas  is  estopped  from  cancel- 
ing defendants  permit  to  do  business  In  this 
state,  becanae  tliat  on  July  6,  1880.  through 
Its  proper  ofllcers,  and  in  pnrsnanoe  of  the 
proTlrions  of  the  law  of  this  state.  It  did. 
for  a  saAdent  and  lawful  coniMderatlon,  la- 
sue  to  said  company  a  pmnlt  to  do  business 
In  this  state  for  a  term  of  ten  yean  from 
that  date,  and  tbat  aald  permit  wax  a  valid 
and  binding  contract  between  it  and  the 
state  of  Texas. 

"(8)  D^eadant  fnrtber  pleads  that  It  is  a 
foreign  corpocaCioa  of  tbe  atate  of  Ulssonrl, 


having  Its  principal  office  In  aald  atate  of 
31lssoarl,  aihd  tliat  the  bnalaess  tranaairtad 
by  it  in  the  state  of  Texas  was  Interstate 
commerce,  and  not  subject  to  the  laws  of 
the  slate  of  Texas.   Defendant  denies  that 
it  ever  became  a  member  of,  or  a  party  to, 
ttie  Standard  Oil  Trnst  agreement,  or  that 
It  acted  with  said  trust,  or  was  controlled  by 
said  trust  In  any  way;  that  said  trust  was 
dissolved  >Iarcb  21, 1882.   Defendant  denies 
I  that  It  ever  entered  Into  any  of  the  con* 
tracts  or  agreements  with  tlie  parties  named 
I  in  plaintiff's  petition,  for  the  sale  of  Its  oils. 
;  and  tbat  If  any  each  contnuta  or  sgree- 
,  mentfl  were  entered  Into,  as  set  forth  la 
j  plaintiff's  petition,  with  any  one  represent- 
ing tbe  defendant  company,  either  as  agent, 
I  attorney,  employ^  servant,  or  otherwise. 
I  tbe  same  was  never  known  to  tbe  defendant 
company,  nor  did  It  ever  sanction  or  ratify 
such  contract,  either  directly  or  Indirectly; 
wherefore  they  pray  tbat  plaintiff  take  notii- 
'  ing  by  this  suit. 

"(0)  Uprai  tbe  law  of  the  ease,  yon  are  In- 
j  stnicted  as  follows  r   Hnder  the  laws  of  thift 
'  state,  a  trust'  Is  defined  as  follows:   A  trust 
,  Is  a  CMuUnatloa  of  c^^itaL.  skill,  or  acts,  by 
two  or  more  persons,  firms,  corporationa,  or 
assoclatlona  of  persons,  or  eltlier  two  or 
more  of  them,  for  either,  any,  or  ail  of  the 
following  purposes:  First.  To  create  or  car- 
'  ry  out  restrictions  in  trade  or  commerce,  or 
aide  to  commerce,  or  to  create  or  carry  ont 
;  restrictions  In  the  tnU  and  free  pursuit  of 
any  bUKlness  antborised  or  permitted  by  the 
laws  of  Ibis  stato.   Second.  To  Increase  or 
reduce  tbe  price  of  merchandise,  produce,  or 
commodltlee.  Third.  To  prevent  competition 
;  in  manufKctnre,  making,  traoqmrtatlon,  mle, 
'  or  purchase  of  merchandise,  pt^nce,  or 
<  commodities,  or  to  prevent  competition  In 
aids  to  oommeroe.    Fourth.  To  fix  at  any 
standard  or  flgore.  whereby  its  price  to  tbe 
public  ^laU  be  In  any  manner  controlled 
or  established,  any  article  or  commodity  or 
'  merchftBdlse,  prodnce,  or  eomme^  latonded 
for  sale,  use,  or  consumption  In  this  stato. 
Fifth.  To  make  or  enter  into  or  execute  or 
carry  out  any  contract,  obligation,  or  agt«e- 
ment  of  any  kind  or  'description,  by  which 
they  shall  hind  or  have  bound  themselTflB  not 
to  sell,  dispose  of,  or  transport  any  article 
'  or  commodity  or  artlde  of  trade,  use.  mer- 
chandise, commerce,  or  oonsnmptton  below 
a  common  standard  figure,  or  by  which  they 
idiall  agree  in  any  manner  to  keep  the  price 
of  such  article,  eommodlty,  or  transporta- 
tion at  a  fixed  or  graded  figure,  or  by  which 
they  shall  In  any  manner  establish  or  settle 
,  tbe  pi'Ice  of  any  article  or  commodity  or 
transportation,  betwe«k  tb«n  or  thenndvee 
I  and  othera,  to  preclude  a  free  and  nnrestrlct- 
.  ed  competition  among  tfaenwHves  or  otSkers 
In  tbe  sale  or  traniqwrtatlon  of  any  sncb  ar- 
ticle or  commodity,  or      which  they  shall 
agree  to  pool,  combine,  or  nnlte  any  Interest 
they  may  have  In  ctumectlon  with  tbe  nXe 
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or  transportation  of  any  such  article  or  com- 
modity, that  Its  price  might  In  any  manner 

be  aiTected. 

"(10)  Xow,  If  you  find  from  the  eTldence 
that  the  defendant  company,  acting  through 
its  duly  appointed  and  authorized  agents,  en- 
tered into  and  performed  a  contract.  In  the 
state  of  Texas,  with  any  of  the  parties  deal- 
ing In,  buying,  and  selling  oils,  as  named 
iind  set  out  In  plaintllTs  petition,  since  July 
a,  1889,  by  the  terms  of  which  contract  It 
was  agreed  that  said  parties  were  to  buy 
oil  from  the  defendant  company  excluslrely, 
for  any  speclfled  time,  and  from  no  other 
source,  In  consideration  of  rebates  allowed 
them  by  the  defendant  company,  or  for  any 
other  valuable  consideration;  or  if  you  find 
that  said  company,  so  acting  through  Its 
duly  appointed  and  authorized  agents,  since 
said  date,  made,  entered  Into,  and  carried 
out  a  contract  in  this  state  with  any  of  the  | 
persons  named  and  as  stated  In  plalntifTs 
petition,  by  the  terms  of  which  said  parties 
hound  and  obligated  themselves,  for  a  valu- 
able consideration,  to  buy  all  their  oils  from 
defendant  company,  and  not  to  buy  oils  from 
any  other  source  for  any  specified  time,  and 
not  to  sell  said  oils  so  bought  from  defendant 
company  to  any  person  handling  or  dealing 
in  oils  in  competition  with  defendant  com- 
pany; or  If  said  defendant  company,  so  act- 
ing since  said  date,  made  and  entered  Into 
nud  carried  out,  in  this  state,  a  contract  with 
nny  of  the  parties,  as  stated  and  named  in 
plaintlfTs  petition,  by  the  terms  of  which 
said  parties,  for  a  valuable  conslderiition, 
Iwund  and  obligated  themselves  to  said  com- 
pany, either  verbally  or  In  writing,  to  buy  all 
their  oils  exclusively  from  defcmlant  com- 
imny,  and  from  no  other  source,  and  tn  sell 
said  oils  BO  bought  to  other  parties  desiring 
to  purchase  the  same  at  a  prlc-e  fixed  hy  said  [ 
<-ompany's  officers  or  agents;  and  you  fur-  I 
ther  find  that  said  sales  of  oils  were  not  In-  i 
terstate  commerce,  as  tliat  Is  hereinafter  ex- 
plained to  you,  and  that  said  officers  or 
ngents,  so  acting  for  said  company  In  mak- 
ing said  contracts.  If  any  were  so  made,  were 
.ictlng  In  the  scope  of  their  employment  and 
iliity,  and  were  authorized  to  malie  such  con- 
tracts by  the  governing  officers  of  said  com- 
pany, or  that  said  governing  officers,  with 
a  knowledge  that  said  contracts  had  been 
made,  consented  to  and  ratified  or  carried 
out  the  same  after  they  were  made,— then 
you  are  instructed  that  the  defendant  would 
l>e  guilty  of  violating  the  law  against  trusts, 
of  this  state;  and,  if  you  so  find  the  facts 
to  be  as  aliove  stated,  yon  wlU  return  a  ver- 
dict for  the  plaintiff  against  the  defendant 
Waters-Pierce  Oil  Company. 

"(11)  Too  are  further  Instructed  that  a  cor- 
poration can  only  act  through  its  agents  and 
servants,  but  a  corporation  is  not  liable  for 
all  the  acts  of  its  agents  or  servants.  It  Is 
liable,  however,  for  the  acts  of  Its  agents, 
done  In  the  scope  of  their  employment  and 


agency,  and  Is  also  liable  for  the  acta  of  Itf: 
agents  which  It  has  authorized  such  agents 
to  perform,  and  It  is  also  liable  for  the  un- 
authorized acts  of  Its  agents  which  have 
been  acquiesced  In,  or  ratified  by,  the  gov- 
erning body  of  said  corporation. 

"(12)  Now,  If  you  find  from  the  evidence 
that  any  or  all  of  the  contracts  mentioned 
in  section  No.  10  of  this  charge  were  made 
and  carried  out  by  the  defendant  company, 
acting  through  ita  agents,  with  the  parties 
therein  named,  but  yon  do  not  find  that  said 
agents  were  authorized  by  the  governing 
tx)dy  of  said  coritoratlon  to  make  said  con- 
tracts, nor  that  said  contracts  were  made 
In  the  scope  of  the  duty  and  employment  of 
such  agents,  and  do  not  find  that  said  con- 
tracts, If  any  were  made,  were  known  to, 
or  acqniesced  In  or  consented  to  by,  the  gov- 
erning body  of  said  corporation,  after  being 
made  by  said  agents,  then  you  will  return  a 
verdict  for  the  defendant  company. 

"(13)  But  If  you  find  said  contracts  men- 
tioned In  section  No.  10  of  this  charge  were 
entered  into  by  the  defendant  company,  act- 
ing through  Its  agents,  and  that  said  agents 
were  acting  In  the  scope  of  their  employment 
and  agency  In  making  said  contracts,  or.  If 
said  contracts  were  not  authorized  by  the 
governing  body  of  said  corporation,  that  it 
acquiesced  in  or  consented  to  or  ratified  said 
acts,  after  knowing  the  same  bad  been  entered 
into,  then  said  defmdant  company  would  be 
liable  toe  such  acts. 

"(14)  You  are  further  instructed  that  thfa 
court  has  no  Jurisdiction  over,  and  the  laws 
of  this  state  do  not  apply  to,  interstate  com- 
merce; that  la,  to  commerce  between  the 
different  states  of  the  United  States.  Ship- 
ments of  oils  or  other  products,  made  'b^  the 
Waters-Pierce  Oil  Company  from  pomts  with- 
out this  state  to  its  agents  within  this  state, 
is  Interstate  commerce,  until  such  oils  are 
sold  by  said  company  in  the  original  pack- 
ages In  which  it  was  shipped  Into  this  state, 
and  as  such  Is  not  subject  to  the  laws  of  thi'<> 
state  regulating  the  sale  thereof;  and  If  the 
evidence  Introduced  before  you  shows  any  of 
the  contracts  set  out  in  plaintiff's  petition  were 
made  in  reference  to  Interstate  commerce,  then 
you  will  not  consider  such  contracts  further,  as 
the  laws  of  this  state  do  not  cover  such  ttans- 
actlons;  but,  on  the  other  hand.  If  the  Wat«:s- 
Plerce  Oil  CJompany  shipped  oils  from  points 
l>eyond  this  state  to  Its  agents  to  points  within 
this  state,  and,  after  their  receipt  In  this  state, 
the  same  were  sold  by  said  agents  In  this  state, 
to  parties  in  this  state,  in  broken  packages  or 
by  retail,  and  not  In  the  original  packages  In 
which  said  oils  were  shipped  Into  this  state, 
then  such  business  Is  not  interstate  commerce, 
and  Is  subject  to  the  laws  of  this  state.  You 
are  further  instructed  that,  even  though  the 
contract  may  bare  reference  to  interstate  ship- 
ments of  oils,  yet  If  the  parties  go  further,  and 
contract  that  such  ofis,  after  being  sold  by  aaid 
Waters-Pierce  Oil  Company  to  parties  ia  tUa 
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state,  shall  be  sold  by  said  parties  at  a  pilce, 
fixed  by  the  duly-autborlzed  agents  of  defend- 
ant company,  tben  you  are  informed  that  such 
dealing  with  said  oils,  after  Us  sale  to  parties 
in  this  state,  Is  not  protected  by  the  Interstate 
commerce  laws,  but  such  coDtracts,  U  made, 
are  subject  to  the  laws  of  this  state. 

"(15)  You  are  Instructed  that  the  law 
against  trusts  In  this  state  became  a  law  on 
March  30,  1B80,  and  was  amended  in  1S95, 
and  the  defendant  company  obtained  Its 
permit  to  do  business  In  this  state  <m  July 
6,  188Q.  and  all  transactions  In  evidwce  be- 
fore you,  of  date  prior  to  July  6,  1889,  are 
Immaterial  in  this  case,  except  where  such 
contracts  were  continued  and  carried  out 
subsequent  to  July  6,  1889,  and  for  the  pur- 
pose of  showing  the  course  of  dealing  of  said 
company  in  this  state,  and  such  transactions 
prior  to  July  6,  1880,  are  no  ground  for  for- 
feiture of  defendant's  permit  to  do  buslne». 

"(16)  There  has  been  certain  evidence  In- 
troduced before  you  tending  to  show  efforts 
and  inducements  offered  by  the  agents  of 
the  defendant  company  to  parties  to  handle 
oils  of  defendant  company  exclusively,  and 
tending  to  show  refusal  of  the  agents  oi  said  i 
4-ompany  to  sell  parties  handling  other  oils 
than  those  of  defendant  company,  and  of  dis- 
crimination In  prices  against  parties  hand- 
ling other  oils  than  those  of  defendant  com- 
pany, and  of  cutting  of  prices  by  defendant 
company  to  break  down  competition.  None 
of  these  things  are  unlawful,  and  was  only  , 
admitted  as  bearing  upon  the  question  of  - 
the  course  of  dealing  of  defendant  company 
in  this  state,  and  as  bearing  upon  the  ques-  i 
tlon  whether  or  not  the  defendant  company  j 
made  or  entered  Into  the  contracts,  or  any 
of  them,  as  set  out  and  mentioned  in  sec- 
lion  No.  10  herein,  and  as  to  whether  or  not 
such  contracts  or  course  of  dealing,  If  any 
such  tbere  was,  was  known  to  the  gOTemlng 
officers  of  the  defendant  company  or  was  au- 
thorized by  them. 

"(17)  There  has  been  inti-oduced  In  evi- 
dence before  you  a  certain  contract,  known  | 
as  the  'Standard  Oil  Trust  Agreement,'  and  i 
certain  evidence  tending  to  show  that  the 
defmdant  Waters-Pierce  Oil  Company  be- 
came a  member  of  and  entered  Into  said 
agreement.    You  are  Instructed  that  the  evi- 
dence Is  not  sufficient  to  show  that  defend- 
ant became  a  member  of  said  organization, 
if  at  all.  In  a  manner  that  violates  the  trust 
laws  of  this  state,  and  you  will  therefore 
disregard  all  testimony  upon  this  branch  of  1 
the  case. 

"(18)  There  has  also  been  Introduced  In 
evidence  before  you  certain  evidence  In  re- 
gard to  a  contract  made  by  the  defendant 
company  with  the  Eagle  Refining  Company, 
and  also  with  C.  W.  Robinson,  with  J.  L. 
I^wis,  and  Stlllw^l  Bros.,  In  the  state  of 
Texas,  by  which  they  purchased  the  business 
of  such  concerns.  You  are  instructed  that 
such  transactions  as  these  are  not  believed 
to  be  In  Tlf^tion  of  the  laws  of  this  states 


and  the  evidence  in  regard  to  these  transac- 
tions will  only  be  considered  by  you  as  bear- 
ing upon  the  course  of  dealing  of  defendant 
company  in  this  state. 

"(19)  The  questions  for  you  to  determine 
In  this  case  are:  First.  Were  any  of  the 
contracts  mentioned  in  section  10  of  this 
charge  made  and  entered  into  and  carried 
out  by  the  defendant  company  In  this  state 
since  July  6,  1889,  acting  through  Its  agents? 
Second.  Whether  such  agents  were  acting  In 
the  scope  of  their  authority  and  employ- 
ment in  making  such  contracts,  or,  If  not, 
whether  same  were  ratified  or  acquiesced  in 
by  defendant  company  after  they  were  so 
made.  Third.  Whether  said  contracts,  If 
any,  relate  to  Interstate  commerce  or  to  busi- 
ness within  this  state. 

"(20)  In  determining  whether  or  not  the 
agents  of  defendant  company  were  author- 
ized to  make  the  contracts  alleged,  If  any 
were  so  made,  or  whether  same  were  known 
to  or  acquiesced  In  by  defendant  company's 
governing  officers,  the  same  does  not  nec- 
essarily have  to  be  shown  by  positive  or  di- 
rect testimony,  but  may  be  shown  by  clr- 
cumstancee;  and  you  will  take  into  consid- 
eration all  the  facts  and  circumstances  In 
evidence  l>efore  you  In  determining  this  ques- 
tion. 

"(21)  You  wUl  return  a  verdict  for  the  de- 
fendants Hathaway,  Austin,  Grlce,  Keenan, 
and  Fries,  aa  they  are  only  the  agents  of 
defendant  company,  and  not  liable  In  this 
suit  If  you  find  a  verdict  for  the  plaintiff, 
you  win  say:  'We. the  Jury,  find  for  the  plain- 
tiff, the  state  of  Texas,  against  the  defend- 
ant Waters-Pierce  Oil  Company,  and  In  fa- 
vor of  the  lodlvldual  defendants,'  naming 
them.  If  you  find  for  the  defendant  com- 
pany, you  will  say:  *We,  the  Jury,  find  for 
all  the  defendants,  and  that  plaintift  take 
nothing  by  this  suit' 

"(22)  The  burden  of  proof  Is  on  the  plain- 
tiff to  show,  by  a  preponderance  of  the  eri- 
dence,  the  facts  necessary  to  entitle  It  to  re- 
cover. 

"(23)  The  Jury  are  the  exclusive  Judges  of 
the  credibility  of  the  witnesses,  the  facts 
proven,  and  the  weight  to  be  given  the  tes- 
timony, but  are  bound  to  receive  the  law 
from  the  court  and  be  governed  thereby." 

A  verdict  was  rendered  for  the  state 
against  the  Waters-Fierce  Oil  Company,  but 
against  the  state  in  favor  of  Hathaway  ^and 
the  other  defendants,  upon  which  verdict 
Judgment  was  entered,  denying  to  the  Wa- 
ters^I'ierce  Oil  (^mpany  the  right  to  do  any 
business  in  Texas,  and  revoking  and  can- 
celing Its  permit  to  do  business  in  Texas,  and 
perpetually  enjolnli^  said  company  and  its 
agents  from  doing  business  in  Texas,  but 
adding  this  provision,  by  way  of  qualifica- 
tion, viz.:  "Nothing  herein  contained  shall 
be  construed  to  in  any  way  affect  or  apply 
to  or  prohibit  said  defendant's  right  to  en- 
gage In  Interstate  commerce  within  this 
state." 

Digitized  by  Google 


940 


44  SOUTifV^ESTUHN  RBPORTBR. 


(Tm. 


John  D.  Johnon  and  Clark  A  Bollnffer. 
for  appellant  M.  H.  Crane  and  T.  A.  Fuller, 
fer  the  State. 

PtSHER,  C.  J.  (after  atattns  the  facta).  It 
Is  needless  for  us  to  «et  oat  tlie  erMence  np- 
oc  whipli  we  base  our  concluBlone  of  facte. 
RB  It  iB  sufficient  for  ns  to  state  that  we  find 
that  there  la  evidence  which  tends  to  estab- 
\\»h  the  comhlnatton  of  facts,  as  set  out  In 
the  tenth  snbdlTlslon  of-  the  charge  of  the 
court,  and  that  theee  facts  constitute  a  vio- 
lation of  tlie  aiitt  trust  laws  of  this  state; 
and  that  the  appellant,  through  Its  agentB, 
with  knowledge  of  the  facta,  ivas  connected 
with  those  transaetlonB,  and  that  there  H 
some  evidence  irtilch  snpporta  the  two  prop- 
ositions of  law,  given  In  the  snhneiiuent  por- 
tion of  the  fourteenth  snbdivlBlon  of  the 
<'1hii^,  which  takea  the  condnct  complained 
of  out  of  the  domain  of  Interstate  commerce. 
From  these  conchiBkms  we  find  that  tbe 
facts  warrant  the  jndgmrat  rendered,  and 
that  It  idiould  not  be  dlsturt»ed,  uBless  for 
Rome  legal  grounds  affecting  Its  validity. 
The  appellant  is  a  forelf^  corporation,  domi- 
ciled In  MIsBonrt,  engaged  In  tbe  huslness  of 
shlpphig  and  sellli^  oils  within  this  state, 
and  there  Is  some  evidence  which  shows  that 
it  Is  dealing  In  oils,  as  a  business,  within  this 
Btmte.  The  charge  of  the  court  snfllciently 
deflnes  what,  under  tbe  statutes  of  this  state. 
l8  an  111(^1  trust  and  eomMnntfmi:  and  we 
mar  add  that  the  first  art  upon  the  subject, 
which  went  Into  effect  March  30.  18Sy.  ex- 
empted from  Its  operation  agrlcnltural  prod- 
ucts and  Mve  stock  while  In  tbe  bands  of  the 
producer  and  nlser;  and  the  second  act, 
which  went  into  effect  April  80. 1885.  which 
was  tntended  to  repeal  the  act  of  1888  (and 
was.  In  Its  general  featurea,  much  similar 
to  that  act),  contained  the  same  exemption 
aa  to  agricultural  products  and  live  stock, 
while  lu  the  Imnda  of  tbe  ralSCT  or  producer, 
with  also  an  exemptfoo  from  Its  operation  of 
labor  organlKatlcns  created  for  the  pnrpose 
of  maintaining  a  standard  of  wages.  Both 
aefts  provide  for  a  forfeiture  of  the  charter 
of  domestic  corporations,  and  of  permit  of 
foreign  corporations  to  do  buslncsa  in  this 
state,  as  a  penalty  for  the  infraction  of  the 
provisions  of  the  statutes. 

It  Is  InslBted  that  the  statutes  In  question 
Illegally  infringe  upon  the  liberty  of  the  citi- 
zen to  contract  concerning  his  prop^y,  and 
deprive  him  of  his  property,  and  Impose  re- 
straints and  burdens  upon  It.  wltiiout  due 
process  of  law.  The  fourteenth  amendment 
to  the  constitution  of  the  United  States,  from 
which  these  rights  flow,  extends  Its  benefits 
In  these  respects  to  corporations  as  wtil  as 
persons.  Railway  Go.  t.  Beckwith,  129  V. 
8.  28.  9  Sup.  Ct.  207;  Road  C^.  v.  Sandford, 
164  U.  S.  592. 17  Sup.  Ct.  198.  But  a  consid- 
eration of  these  questions  necessartly  leads 
to  the  Inqnlry  wbether  tbe  statutes  that  «re 
assailed  arise  out  of  an  exercise  of  the  gen- 
eral police  authority  of  the  state;  for  up<»i 


a  solution  of  ttet  question  much  depends 
the  proper  answer  to  be  given  to  tbe  conten- 
tion of  apiiellant.  The  state  may,  in  the  ex- 
erclse  of  Its  police  power,  legislate  concem- 
ing  many  matters  which,  but  for  the  autbor- 
^  Ity  In  tWs  respect,  would  be  unauthorlaed. 
1  This  power—generally  stated  as  the  "polfce 
;  power  of  the  state'*— extends  to  a  variety  of 
j  subjects,  which  need  not  be  enumerated,  as 
:  It  Is  generally  admitted  that  matters  and 
I  subjects  which  affect  the  general  wMfare 
;  and  public  tnrterests  are  within  the  snpervl- 
'  slon  of  this  power.  The  court  In  the  case  of 
.  M-nnn  v.  Illinois,  94  U.  S.  124.  speaking  of 
'  this  power,  say:  "But  It  does  authorise  the- 
'  establishmout  of  laws  requiring  each  dthen 
i  to  so  conduct  himself,  and  so  use  his  own 
;  proiierty.  as  not  unnecessarily  to  Injure  an- 
!  other'a    This  is  ttie  very  essence  ot  govern- 
.  meirt,  and  has  fovnd  expression  in  13ie  niax- 
I  Im,  'Sic  utere  too  nt  allemnn  non  Isedad.* 
I  From  Hits  sovee  come  tbe  police  powers 
I  wblch.  as  was  said  by  Chief  Justice  Taney 
In  tbe  License  Cases,  5  How.  &8S,  <are  noth- 
ing more  or  less  than  the  powers  of  goTsin- 
ment.  Inherent  In  every  sovereignty;  •  •  * 
,  that  is  to  say,  «  •  *  the  power  to  govera 
men  and  things.'  Under  these  powers,  the 
government  regiOates  the  conduct  of  tts  dtl- 
;  xeos.  «ne  towards  ftMther.  and  Ibe  mantter 
,  In  which  each  shall  use  his  own  property, 
when  sBcta  remriatiens  become  neeesnry  for 
tbe  public  good."  Tbe  state  can  now,  as  be- 
I  fore,  prescribe  regulations  for  the  health, 
goed  order,  and  safety  of  so<4ety,  and  adiqit 
snob  measum  as  will  advance  its  Interests 
and  proBiwrity."   Railway  Oo.  Beckwith, 
129  IT.  S.  20,  9  Sup.  Ct.  207.  "Hw  police  pow- 
er of  the  state  is  the  authority  vested  In  tbC' 
leglsl.itnre  to  enact  aH  such  wholesome  and 
reasoiml)le  laws  *  *  *  as  tbey  may  deem 
conducive  to  public  Rood."  fttate  v.  Moore. 
104  M.  C.  714.  10  S.  E.  148.    "AU  property 
is  held  subject  to  ttie  power  of  tbe  state  t» 
regulate  or  control  its  use  to  secure  tbe  gen- 
'  eral  safety  and  the  public  wdfare.  *We 
I  think  it  Is  a  settled  principle,'  says  Chief  Xns- 
'  tice  Shaw  ta  Com.  v.  Alger.  7  Cash.  S4y  *grew- 
I  Ing  out  of  the  nature  of  well-ordered  society, 
j  that  every  iH^der  of  property,  howerer  ab- 
adnte  and  unqualtfled  may  be  his  title,  1hM» 
It  under  the  implied  liability  that  his  me 
Shan  not  be  Injurious  to  tbe  equal  enjoyment 
of  others  having  an  equal  right  to  the  enjoy- 
ment of  tlielr  property,  nor  injurious  to  the- 
rights  of  the  community.  All  property  Is  held 
subject  to  thoee  general  regulations  wblcb 
are  nec^isnry  to  the  common  good  and  gen- 
eral welfare.'  Judge  Redfleld.  In  a  passage 
I  often  cited  with  approval,  speaking  of  the 
I  police  power,  says:  'By  this  genend  police 
power  of  the  state,  persons  and  property  are 
'  subjected  to  an  kinds  of  restraints  and  bur- 
dens, in  order  to  secnre  tbe  general  comfort, 
health,  and  prosperity  of  tbe  state,  of  the 
perfect  rl^  of  tbe  legldatore  to  do  which 
no  qnestion  ever  was,  or  upon  atftnowledged 
general  prlnc^les  can  be,  made.*  Tbocpe  t. 
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Bailway  Co.,  27  Vt  140.  The  police  power. 
-M  called,  inheres  in  every  sovereigiity,  and 
is  easeutial  to  tlie  maintenance  of  public  or- 
der and  tbe  preaerTation  of  mutual  rights 
from  disturbing  conflicts."  Bertholf  r.  O'Reil- 
ly, 74  N.  Y.  521.  The  state,  in  the  exercise  of 
this  power  In  the  stiectlon  of  remedies  look' 
ing  to  the  suppression  of  evlia  harmful  to 
its  people,  may  apply  them  to  tbe  most  sar 
cred  contracts,  and  to  the  uses  of  prt^erty 
of  every  description,  not  to  the  way  of  an 
arMtrary  spoilation  or  confiscation  under  a 
capilcioos  exercise  of  the  police  power,  bat 
A  useful  regulatioB  in  the  Interest  of  the  pub- 
lie  welfare  Cooley,  Const.  I^m.  (Gth  Ed.) 
707-720. 

In  esumeratlaK  the  subjects  which  may  be 
jicted  upon  by  t3ie  state  in  the  exercise  of  its 
poUee  power,  Mr.  Tledeman,  In  his  valuable 
work  OB  LhnltatiMU  of  Police  Powera  (seo- 
tloo  96),  names  combinations  in  restraint  of 
tmis;  and  as  s«id  hi  U.  S.  Freight 
JLM'a,  106  U.  S.  32^,  17  S«p.  Gt.  552:  "Man- 
uCacturiDg  or  trading  con^MUileB  may  also 
aflbGt  prices  Jotailns  together,  in  forming 
a  trust  or  other  comblnaUou,  and  by  mak- 
ing a^eements  In  restraint  of  trade  and  com- 
DOTce,  which,  when  carried  out,  afTect  the 
interests  of  tbe  public."  This  Is  certainly  a 
Just  acknowledgment  of  the  power,  for  there 
are  few  acts  which  Individuals  may  engage 
In  that  are  nuKe  harmful  in  their  effects  up- 
•on  the  Interests  ot  the  people  generally  than 
tmats  and  combinations  concerning  the  com- 
modities useful  to  mankkid.  The  rights  of 
the  individual  must  yield  to  tbe  public  wants, 
and  his  conduct,  and  all  property  held  by 
h&m,  Is  aabject  to  the  comtrel  of  the  state,  to 
tbe  end  tbnt  be  shatt  so  demean  blniaelt  and 
use  his  ptoparty  with  as  Uttle  hurt  and  in- 
iaer  to  the  pvMic  as  possible.  As  sold  in 
Muan  V.  UllnolB,  94  U.  8. 113:  "While  power 
doss  not  ezlBt  with  the  wIk^  people  to  eon- 
tiDl  rights  that  are  paxtAj  and  exdusivdy 
private,  govemment  may  require  each  citl- 
ssa  t»  8»  oondttct  fatanselt  and  so  use  his  own 
property  as  not  unneeessarl^  ts  injure  an- 
other." Hngter  v.  Kansas.  123  U.  S.  »23,  8 
Sup.  Ct  278.  This  Is  one  of  the  inheruit 
rigbts  ot  sovereignty,  and  it  Is  as  much  In 
plaee  that  it  shall  be  exercised' when  the  pub- 
lic htfesest  requires  aa  it  is  the  duty  of  die 
stat^  by  stringeat  laws»  to  protect  society 
trom  the  depredations  ot  tbe  tUet  and  the 
ravages  ot  the  murderer.  When  it  la  onoe 
admitted  Out  a  matter  la  a  subisct  ot  police 
supervision,  the  expediency  and  wisdom  of 
tbe  means  resorted  to  we  subjects  solely  coa- 
flded  to  tlie  l^lalatlve  department  ot  the 
atate,  subject,  however,  to  limitations  impos- 
ed by  tki»  oniADlc  law  of  the  nation  In  ex- 
dadlng  from  their  jurisdiction,  for  many  pnr^ 
posss,  cwtain  mattera  of  control  soMy  re- 
served to  the  national  government;  such,  for 
instance,  as  many  of  the  matters  relating  to 
interstate  commerce.  It  Is  not  meant  by  this 
tbit  a  U^lature  may  conclusively  declare  a 
mattur  suSiJect  ts  its  police  authority,  when, 


Id  fact,  such  is  not  tbe  case,  for  that  ta  a 
question  which  tbe  courts  may  determine, 
and,  under  tbe  gulae  of  that  power,  by  a  sys- 
tem of  eonflscation  and  spoUation,  which  has 
no  place  in  our  government,  deprive  a  citlaen 
of  bis  rights:  but,  as  said  before,  when  It  is 
once  determlueii  that  the  subject  dealt  with 
really  concema  tbe  public  \velfare,  it  lies 
wholly  within  tbe  police  authority  of  the  state, 
through  Its  lawmakers,  to  determine  how 
It  shall  t>e  handled  and  dealt  with.  Railway 
Co.  V.  Mathews,  166  U.  8.  16,  17  Sup.  Ct.  243. 
By  adequate  laws,  looking  to  the  suiH^ression 
of  evil,  the  state,  through  the  exercise  of  Its 
poUce  power,  must  necessarily  restrain  the 
unbridled  license  of  the  citizen  In  bis  conduct 
and  use  of  property;  and  restraints  imposed 
in  this  way  have  sever  been  held  to  Ul^aily 
Impair  bis  liberty,  as  is  attested  from  saany 
of  the  provisions  of  tbe  Code  ot  this  state  and 
others,  and  the  oonstructlon  that  baa  been 
given  to  them.  Tbe  freedom  of  qteecb,  the 
liberty  of  person  and  life  itself,  mast  be  sur- 
rendered, when  tbe  pnlkUc  interests  and  the 
order  of  good  government  so  requires.  The 
liberty  of  the  citizen,  whicA  embraces  the 
legid  right  to  his  property  and  to  lawfully 
contract  ooneemlng  It,  stands  upon  no  higher 
ground.  In  Soon  Wag  v.  Crowley,  113^  U.  H. 
709,  S  Sup,  Ct  734,  the  court  said:  "The  ob- 
jection that  the  fourtii  section  is  void,  on  the 
ground  that  it  deprives  a  man  of  the  right  to 
work  at  all  times,  is  equally  without  force. 
However  broad  the  right  of  every  one  to  fol- 
low such  calling  and  employ  his  time  as  he 
m^  judge  most  conducive  to  his  biterests, 
it  must  he  exercised  subject  to  such  general 
roles  aa  are  adopted  by  society  for  the  com- 
mon welfare.  All  sorts  of  restrictions  are 
imposed  upon  the  actions  of  aien.  notwith- 
standing Uie  liberty  which  is  guarantied  to 
each.  It  Is  liberty  regulated  by  just  and  im- 
partial laws."  Crowley  v.  Ghristensen,  137 
U.  S.  89.  11  Sup.  Ct  13. 

The  objection  to  tbe  statutes,  that  they  de- 
prive the  owner  ol  bis  pn^erty  without  due 
process  of  law,  is  eqnaUy  untenable.  It  was 
not  tbe  design  ot  tbe  tourteentb  amendment 
ot  the  Gonstitutlon  ot  tbe  United  States  to 
Interfere  with  a  just  and  proper  eaiercise  of 
tbe  ptdlce  power  bjt  tbe  states.  Barblar  v. 
CounoUy,  lU  U.  S.  31.  &  Sup.  Ct  357;  DavU 
V.  Masaachumtts,  167  U.  &  47,  17  Sup.  Ct 
781.  And  when  we  determine,  as  we  have, 
that  the  measures  In  question  provided  by 
these  statutes  were  propor  police  regulations, 
we  went  tar  towards  eonelusively  answering 
tbe  objections  to  the  statutes,  on  the  ground 
that  they  deprive  the-  owners  of  their  pnv- 
erty  without  due  process  of  law.  If  legisla- 
tive authority  exists  to  restrain  tba  coudoct 
of  owners  in  a  particular  way  In  the  use  ot 
their  property,  deemed  injurious  to  ttie  pub- 
lic welfare,  and  tbe  legislature  having  acted 
In  tbe  manner  required  in  passing  lawa,  due 
process  of  law  exists,  In  so  far  as  It  Is  neces- 
sary to  find  legal  authority  Cor  pn^blting 
tbe  act   Legal  lestrahit  imposed  i^ion  Ote 
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use  of  property  does  not;  deprtre  the  owner  of  It 
without  due  process  of  law.  Railway  Co.  t. 
Mathews,  165  r.  S.  23,  17  Sup.  Ct.  243;  Rail- 
way Co.  T.  Humes,  115  XJ.  S.  519,  6  Sup.  Ct. 
110;  Barbler  t.  ConnoUy,  113  U.  S.  31,  5  Sup. 
Ct  357;  Walston  t.  Nevin.  128  U.  S.  682,  9 
Sup.  Ct  192;  RaUroad  Co.  t.  Glbbes,  142  U. 
S.  387,  12  Sup.  Ct  255;  Bertholf  t.  O'ReUly, 
74  N.  Y.  519;  Muffler  t.  Kansas,  123  U.  8. 
ess,  S  Sup.  Ct  273. 

In  the  caae  last  cited  the  supreme  court  In 
passing  upon  a  statute  of  Kansas,  which  In 
effect  deprived  owners  of  intoxicating  liquors 
of  their  right  to  pursue  the  avocation  of  sell- 
ing and  disposing  of  that  class  of  property, 
at  length  reviewed  this  question,  and  also 
that  aspect  of  those  statutes  which  tended  to 
Interfere  wlOi  the  liberty  of  the  citizen.  The 
conclusion  was  reached  that  the  matter  was 
the  subject  of  police  rpgnlatlon,  and  the  re- 
straints Imposed  upon  the  use  of  the  property 
In  the  prohibited  way  did  not  Illegally  affect 
the  liberty  of  the  dtlsen  or  deprive  him  of 
his  property  without  due  proeesa  of  law. 

The  statutes  here  in  question  do  not  arbi- 
trarily, by  legialatlTe  decree,  Ipso  facto  opei*- 
ate  upon  the  liberty  of  tlie  dtisen,  or  upon 
bla  proper^,  and  derive  Um  of  ttaeae  rights. 
But  It  prorides  tor  an  orderly  procedure  In 
the  courts  of  Uie  state,  with  a  rl^^t  of  the 
accused  to  be  heard  before  being  condemned. 
"The  burd«i  is  Imposed  upon  property  for 
the  public  use,  whether  It  be  for  tbe  whole 
state,  or  some  more  limited  portion  of  the 
community;  and  those  laws  provide  for  a 
mode  of  conflrmtog  or  contesting  the  charge 
tiius  imposed  In  the  ordinary  courts  of  Jus- 
tice, with  sncb  notice  to  the  person,  or  such 
proceeding  In  regard  to  the  property,  as  Is 
^n>ropriate  to  the  nature  of  the  case.  The 
judgment  In  such  proceedings  cannot  be  said 
to  deprive  tbe  owner  of  his  property  v^ttaont 
due  process  of  law."  Davidson  v.  New  Or> 
leans.  96  17.  S.  104. 

The  statutes  are  next  aasalled  upon  the 
ground  that  they  are  class  legislation,  and 
deny  to  certain  citizens  and  classes  equal 
protection  of  the  laws,  and  that  the  classifi- 
cation of  subjects  upon  whicb  the  laws 
should  bear,  and  those  who  are  exempted 
from  Its  operation,  are  purely  capricious  and 
arbitrary,  in  Uiat  ttiere  are  no  differences  In 
the  conditions  of  tbe  classes  which  would 
Justify  the  distinction  made  betvreen  them. 
Tlmefore,  for  Ibis  reason.  It  Is  contended 
that  the  statntes  are  obnoxious  to  the  four- 
teenth amendment  of  the  constitution.  That 
the  statntes  In  these  respects  are  constltu- 
lonal  has,  in  effect,  been  admitted  by  tbe 
courts  of  this  state  In  the  follo^vlng  cases: 
Association  v.  Uoucfe  (Tex.  Civ.  App.)  27  8. 
W.  606:  Id.  (Tex.  Sup.)  30  8.  W.  860;  Brew- 
ing Go.  Templeman  <Tex.  Sup.)  88  8.  W. 
27;  Fnqua  t.  Brewing  Co.  (Tex.  Sup.)  Id.  29. 

We  might  be  content  with  resting  a  dispo- 
sition of  this  question  upon  these  cases,  bnt 
the  gravity  of  the  question,  and  tbe  earnest- 
ness -with  which  the  law  is  assailed,  com- 


mands a  more  extended  consideration  of  the 
subject  Of  the  many  additional  cases 
whlcl)  may  t>e  cited,  which  by  analogy  sua 
tain  those  noticed,  are  Casualty  Co.  v.  Alll- 
twne,  90  Tex.  660,  40  8.  W.  809;  Insurance 
Co.  V.  Levy  (Tex.  Civ.  App.)  33  S.  W.  992; 
CampbeU  v.  Cook.  86  Tex.  634,  26  S.  W.  4H6: 
Railway  Co.  v.  Mackey,  127  U.  S.  209,  8  Sup. 
Ct.  1161:  RaUway  Co.  v.  Beckwlth.  120  U. 
8.  29,  9  Sup.  Ct  207;  Railway  Ca  v.  New 
York,  105  U.  8.  633, 17  Sup.  Ct.  418;  Express 
Co.  v.  Selbert.  142  U.  8.  853,  12  Sup.  Ct  250; 
Railway  Co.  v.  Humes,  115  U.  S.  512,  6 
Bup.  Ct  110;  Soon  Hlng  v.  Crowley,  113  U. 
8.  708,  5  Sup.  Ct  730;  Barbler  v.  Connolly, 
lis  U.  S.  31,  5  Sup.  Ct  357;  Crowley  v. 
Gbristensen,  187  U.  S.  89,  11  Sup.  Ct  IS; 
Hayes  v.  Missouri.  120  U.  8.  68,  7  Sop.  Ct 
8S0;  Bank  t.  Pennsylvania.  167  U.  S.  462,  17 
Sup.  Gt  829;  Railway  Co.  v.  Idathews.  165 
TJ.  8.  23, 17  Sup.  Ct  243;  PoweB  v.  Pennsyl- 
vania, 127  U.  8.  687.  8  8np.  Ot  992.  1257; 
State  V.  Hoore.  104  N.  C.  714.  10  8.  SL  14S. 

In  dlBcusBlng  the  great  mass  of  case  law 
vhlch  touches  upon  this  subject  fbose  that 
relate  to  railways  as  a  class  of  carriers  are 
sufficient  as  a  basis  for  demonstrating  oar 
Tlews.  It  is  true  that  many  of  these  cases, 
which  recognize  tbe  right  of  the  legislature 
to  classic  railways  as  a  special  sut^ect  of 
legislation,  and  Impose  duties,  burdens,  and 
restrictions  upon  them  which  are  not  Im- 
posed upon  other  carriers,  are  based  upon 
the  prindple  that  they  are  putilic  oorpora- 
I  tlons.  and  engaged  In  a  public  business,  and 
I  that,  further,  on  account  of  the  dangerous 
character  of  their  tmalness,  and  by  reaaon 
of  benefits  rectived,  tbe  power  exists  to  im- 
pose duties  and  burdens  upon  th«n  which 
are  not  lulled  to  other  carriers.  But  really, 
the  true  principle  and  doctrine  upon  whldi 
j  legislaUon  of  this  character  Is  bottomed,  as 
affecting  railways  as  a  class.  Is  that  the  pub- 
lic Interests  snd  welfare  require  that  In  tbe 
use  of  their  property  and  the  pnfonnance 
of  their  business  It  be  condncted  in  a  way 
least  harmful  to  the  public,  and  most  bene- 
ficial fliereto,  consistoit  with  the  ri^t  of 
ownership  in  the  propwty.  It  is  tbe  poMIe 
Interest  and  welfare  that  is  Involved  In  the 
business  they  carry  on  and  conduct  that  re- 
ally gives  the  state,  in  the  oerdse  of  its  po- 
lice power,  Jnrlsdictton  over  their  affaln. 
Now,  the  genonl  welfare  of  the  pecqple  is 
no  more  important  to  be  observed  In  re- 
straining and  controlling  raOways  in  thdr 
relation  to  the  commerce  of  the  country 
fiian  Is  tba  public  hiterest  to  be  snlwerved 
hy  laws  which  restrain  and  iwevent  trusts 
and  comblnatlonB  concerning  such  com- 
merce, and  which  seek  to  prevent  con^Int- 
cies  entered  Into  for  tbe  purpose  of  affecting 
the  prices  of  commodities  which  are  naefnl 
and  necessary  to  the  enjoyment  of  life.  In 
each  case,  the  Interest  of  nunUnd  requires 
that  the  selfishness  of  human  nature,  which 
seeks  alone  to  advance  Ito  individual  Inter- 
esta,  shall,  la  the  use  ctf^roperty,  and  In 

Digitized  by  Google 


rex.) 


WATBRS-FIBBGE  OIL  00.  T.  STATB. 


943 


condQCt  be  BO  far  restrained,  as  may  be  com- 
patable  with  Individual  right  and  liberty,  as 
wlU  prevent  harm  and  Injury  to  the  public. 

The  ca&ea  of  Campbell  t.  Cook,  Railway 
Co.  V.  Mackey,  Railway  Co.  v.  Mathews,  and 
Railway  Co.  t.  Beckwith,  supra,  are  instances 
of  legislation  creating  and  enforcing  regula-. 
tlons  concerning  only  railways  as  a  class  of 
tjarriers.  They  were  not  applied  to  other  car- 
riers. But  the  statutes  <^)erated  with  equal 
effect  upon  oil  railways.  In  these  cases  the 
rule  laid  down  in  Barbier  v.  Connolly,  113  U. 
S.  31,  5  Hup.  Ct.  357,  was  applied  to  the  effect 
that  "regulations  for  those  purposes  may  press 
with  more  or  less  weight  upon  one  than  u^Mn 
another,  but  they  are  designed,  not  to  Im- 
pose unequal  or  mmecessary  restrictions  npon 
one,  but  to  promote,  with  as  little  individual 
inconvenience  as  possible,  the  general  good. 
Though  In  many  respects  necessarily  special 
In  their  character,  they  do  not  furnish  just 
ground  of  complaint,  if  they  operate  alike 
upon  all  persons  and  property  under  the  same 
circamstances  and  conditions.  Class  legisla- 
tion, discriminating  against  some  and  favor- 
ing others,  la  prohibited,  but  legislation 
which,  in  carrying  out  a  public  purpose,  Is 
limited  in  Its  application,  if  within  the  sphere 
of  Its  operation  It  affects  alike  all  persons 
similarly  situated,  is  not  within  the  amend- 
ment." The  views  of  the  courts  In  these  and 
similar  cases  is  fully  illustrated  by  what  is 
said  In  Railway  Co.  v.  Mackey,  127  U.  S.  20fi, 
8  Sup.  Ct.  1161,  where  a  statute  making  rail- 
way corporations  liable  for  damages  resulting 
to  employes  by  reason  of  the  negligence  of 
their  fellow  servants  was  held  constitutional. 
"The  hazardous  character  of  the  business  of 
operating  railways  would  seem  to  call  for 
special  l^slation  with  respect  to  railroad  cor- 
porations, having  for  Its  object  the  protection 
of  their  employes  as  well  as  the  safety  of  the 
public.  The  business  of  other  corporations  Is 
not  subject  to  similar  dangers  to  their  em- 
ployes, and  no  objections,  therefore,  can  be 
made  to  the  legislation,  on  the  ground  of  its 
making  an  unjust  discrimination.  It  meets 
a  particular  necessity,  and  all  railroad  corpo- 
rations are,  without  discrimination,  made  sub- 
ject to  the  same  liabilities.  As  said  by  the 
court  below,  it  is  simply  a  question  of  legisla- 
tive discretion  whether  the  same  liabilities 
shall  be  applied  to  carriers  by  canal  and  stage 
coaches,  and  to  other  persons  and  corporations 
using  steam  in  roanufactorles."  The  legisla- 
ture, In  the  pursuit  of  Its  police  power,  in  se- 
lecting subjects  upon  which  It  shall  bear, 
cannot  capriciously  and  arbitrarily  classify 
those  subjects,  and  impose  burdens  on  some, 
and  relieve  others,  when.  In  tbe  nature  of 
things,  they  are  similarly  situated  and  no  rea- 
son could  exist  for  the  distinction.  But  view- 
ing the  subject  of  classlflcatlon  from  any 
standpoint,  if  reasons  for  the  distinction  can 
In  any  event  exist,  tbe  l^slation  must  be 
credited  with  being  founded  upon  it.  Doubt- 
lew,  tbe  eevetal  legislatures,  in  passing  stat- 
utes regulating  railways  aa  a  distinct  daaa  of 


carriers,  evidently  contemplated  that  from  the 
magnitude  of  the  service  In  which  they  were 
engaged,  and  the  relations  they  bore  to  the 
public,  and  the  injury  that  might  result  to 
the  public  welfare,  If  they  were  not  restrained, 
required  rules  and  regulations  for  their  con- 
duct which  were  not  necessary  to  be  applied 
to  other  carriers,  because,  of  their  limited  ca- 
pacity and  extent,  the  public  were  not  so 
much  concerned  with  the  conduct  of  their 
business,  and  that  they  were  not  so  situated 
as  to  seriously.  In  these  particulars,  affect  or 
injure  the  public.  It  is  not  the  duty  of  the 
state  to  discover  tbe  reasons  and  circumstan- 
ces upon  which  these  laws  may  rest,  but  tbe 
burden  is  upon  the  appellant  to  demonstrate 
that  the  classification  was  capricious  and  un- 
authorized. We  cannot  say  that  tbe  law 
upon  its  face  establishes  its  want  of  reason, 
or  that  circumstances  and  conditions  existing 
In  this  state.  In  relation  to  the  subjects  dealt 
with  In  the  acta  and  the  evils  sought  to  be 
suppressed,  did  not  authorize  the  classification 
made  in  the  statutes.  This  view  might  re- 
lieve us  of  any  duty  looking  towards  a  dis- 
covery of  reasons  which  might  have  been  in 
tbe  legislative  mind  for  tbe  distinction  and 
classification.  The  law  is  not  palpably  In 
violation  of  tbe  fourteenth  amendment  of  the 
constitution,  but  whether  it  Is  so  depends 
much  upon  tbe  facts  and  conditions  existing 
at  tbe  time  which  would  make  It  unjust  to 
discriminate  between  the  classes.  In  the  ab- 
sence of  such  facte,  showing  the  contrary, 
the  presumption  would  be  in  favor  of  its  con- 
stitutionality. State  V.  Moore  (N.  C.)  10  S. 
E.  143;  State  v.  Addlugton,  77  Mo.  117; 
Powell  V.  Penngylvanla.  127  U.  8.  685,  8  Siq>. 
Ct.  992,  1257. 

The  domestic  welfare  of  tbe  people  of  this 
state  is  within  the  keeping  of  its  legislatures, 
and  th^  are  supposed  to  best  know  their 
wants  and  necessities,  and  the  [wllcy  that 
shall  govern  its  internal  affairs,  and  tbe  rem- 
edies needful  in  the  pursuit  of  this  policy,  and 
that  are  necessary  in  order  to  extinguish  or 
prevent  evil  and  harmful  conditions,  affecting 
the  general  Interest  and  tbe  public  welfare. 
These  are  matters  political,  and  relate  to  tbe 
economic  affairs  of  government,  and  are  pe- 
culiarly within  the  knowledge  of  the  law- 
making department  thereof.  Tbe  remedies, 
therefore,  lie  within  the  legislative  province, 
and  are,  to  some  extent,  confided  to  their  dis- 
cretion and  wisdom.  Hennlngton  v.  Geoi^a, 
163  U.  S.  304,  16  Sup.  Ct.  1086;  Powell  v. 
Pennsylvania,  127  U.  S.  684,  8  Sup.  Ct.  995, 
1257.  In  this  last  case  It  Is  said:  "Every 
possible  presumption  is  In  favor  of  the  valid- 
ity of  a  statute,  and  this  continues  until  the 
contrary  Is  shown  beyond  a  rational  doubt." 

In  the  pursuit  of  this  policy,  conditions 
might  exist  which  would  justify  the  legisla- 
ture in  creating  and  providing  remedies  ade- 
quate to  suppress  the  evil,  when  applied  to 
one  class  of  subjects,  which  might  not.  In 
tb^r  opinion,  be  necessary  to  be  applied  to 
other  danes;  for  tbe  danger  to  the  pnUlc 
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welfare  from  the  pursuit  of  the  evil  by  tbe 
one  class  may  be  of  such  ma^itude,  and  Itad 
10  such  dianstroua  consequeuces,  tlint  correc- 
tive measures  are  absolutely  essential  to  the 
order  of  good  government,  and  to  tbe  repose 
iuiU  stability  of  society,  while,  upon  tbe  olber 
hand,  tbe  (lunger  lu  tbcae  respects  from  the 
.excluded  clatuies  may  be  laappreclable,  and 
the  acts  denuuueed  so  difficult  of  coiisum- 
lu&tion  at  their  hands,  in  ItijurloUK  effects 
upon  tbe  welfare  of  tbe  people,  tbat  correc- 
tive measures  are  not  necessary  to  be  applied 
to  tbcm.  Now,  combinations  and  trusts  in 
restraint  of  trade,  and  the  existence  of  mou<  p- 
4Ale%,  wbicb  place  It  witbln  the  power  of 
those  combining  to  affect  and  elevate  tbe 
prices  of  commodities  Id  use  by  the  peoples  <tf 
tbe  world  for  their  eojoymi'nt  and  necessities, 
are  harmful  to  the  welfare  of  the  public, 
wh«Dever  and  wherever  such  conditions  are 
Itermitted  to  exi«t.  With  a  knowledge  of  this 
fact  within  tb«  mind  of  the  lawnmlcers,  the 
legislature  of  this  state,  in  the  light  of  his- 
tory, and  with  a  knowledge  of  current  events, 
may,  with  much  reason,  liave  conclude<l  that 
the  danger  from  trusts  and  couiblnationa, 
which  In  their  <H>eratioD  would  lAjurioosly 
jiSect  the  pet^le,  would  be  at  the  hands  of 
tbe  buyer  and  seller  and  dealer  Id  commodi- 
ties,  and  not  at  the  bands  of  the  producers, 
lutd  tbat,  by  reason  of  tbe  generally  admittLMl 
oecesEl  ty  of  the  producers  to  readi  ly  and 
speedily  dispose  of  tbelr  products,  and  the 
difficulties  In  their  way  to  a  successful  com- 
blnatioQ,  relating  to  the  dlsposltiou  of  iheir 
products,  little.  If  any,  danger  to  the  public 
could  be  apprelieoded  from  that  source.  Tbe 
lt«lslatiiree  of  the  state  are  8UM>oBed  to  bare 
acted  In  this  matter  intelligently,  sad  with  a 
knowledge  of  tbe  coudltions  and  daoeers  con- 
fronting the  people  from  eombltutlMis  and 
ti-usts;  and  it  ref^iuhoB  little  eolightetiment  to 
.discover  that  at  the  time  these  laws  were 
passed,  aod  now.  the  disturbing  classes,  which 
were  and  now  are  so  injarlously  affecting  tbe 
IHiblic  welfare,  are  tbe  buyers,  sellers,  and 
dealers  in  tbe  articles  in  use  by  tbe  people  of 
this  state.  The  uiUirldled  Uoenae  of  these 
i-lasscs,  which  in  many  instances  was  exer< 
x-laed,  bad,  within  this  state,  as  well  aa  other 
secUoDS  of  the  country,  assumed  such  propor- 
tkms  that  the  danger  to  the  welfare  of  the 
people  was  bo  apparent  that  the  layman  as 
■well  as  the  lawgivei  conld  dlsoern  it. 

Whatever  couditloiM  mnj  exiat  elaewbere, 
loQceruInK  the  conduct  of  tbe  producing 
dlasB  In  uifectlni;.  through  comblnattoBs,  tbe 
prices  of  their  productions,  It  cannot  be  said 
to  exist  in  this  state.  If  at  all,  to  any  appre- 
ciable extent;  at  least,  not  to  snch  an  ext^t 
as  to  be  an  evil  of  such  proportions  as  to 
necessarily  require  corrective  measures  for 
its  BuppresEion.  Ail  these  facts  were  known 
to  the  legislature,  and  evidently  Influenced 
then  In  selecting  the  subjects  to  which  tbe 
law  should  apply.  Pleasy  v.  Furseson,  163 
U.  8.  {mO.  And  as  said  in  Railway  Co.  v. 
.Madcegr,  aupct:  "It  was  aisaply  a  matter  of 


legislative  discretion,  whether  tbe  same  lia- 
bilities" should  be  applied  to  the  dasaes 
which  were  exempted  from  the  opwatlon  of 
tbe  statute.  This  case  is  quoted  with  ap- 
proval by  the  recent  case  of  Railway  Co.  v. 
Mathews,  165  U.  B.  25,  17  Sop.  Ct  243.  Tbe 
conditions  of  the  classes  embraced  in  the  at-t 
and  those  excluded  are  not  altogether  sim- 
ilar, and  there  are  many  distinguishing  fea- 
tures between  the  two  which  suggest  the 
power  In  the  one  to  successfully  combine, 
and  which  deny  It  to  the  other.  The  Infant 
20  years  of  age  may  possess  tbe  mental  req- 
uisites to  contract  as  one  sul  Juris,  and  may 
as  well  understand  the  responsibilities  of 
citizenship,  and  as  capable  of  IntelUgendy 
exercising  tbe  fnnctlons  of  office  and  the 
duties  as  a  citizen,  as  an  adult  The  adult 
female  often  possesses  as  much  Intelligence 
as  man,  and  appreciates  the  rights  and  da- 
tles  of  dtizoniriiip,  and  possesses  a  knowl- 
edge of  the  affairs  of  government.  Bnt  In 
tbese  instances  a  distinctloa  is  observed  be- 
tween their  rights  on  the  one  hand,  and 
those  of  adults  and  males  on  the  otber.  But 
In  tbese  cases  tiie  power  of  the  lawmakers 
to  confer  privileges  upon  the  one  class,  and 
deny  It  to  the  other,  has  never  been  success- 
fully questioned.  But  they  are  as  saock 
within  tbe  protection  of  the  fourteenth 
amendment  to  the  constitution  as  those  of 
other  classes.  It  Is  somewhat  dlfficnlt  to 
perceive  why  mechanics,  as  a  dass  of  labor- 
ers, should  tte  entitled  to  more  privileges  and 
advantages  than  are  conferred  upon  other 
classes  of  laborers  and  servants.  But  lawi 
of  this  class,  which  provide  means  for  me- 
chanics in  tbe  ooUection  of  their  driits.  are 
not  extended  to  other  classes  of  laboren: 
and,  as  said  in  Railway  Co.  v.  Mackey.  sues 
statutes  are  not  obnoxious  t*  the  fourteenth 
amendment.  These  are  simply  haphaaard 
Illustrations  that  have  just  occwred  to  ua 
of  many  that  could  be  gtren,  showing  the 
power  of  tbe  lawmakers  to  classify  subjects 
when.  In  their  wisdom  and  discretion,  rea- 
sons therefor  may  be  suggested  to  then, 
which,  when  viewed  from  the  standpoint  of 
some  other  body  of  lawmakers,  or  of  some 
court  which  may  be  called  to  pass  upoa 
such  statutes,  may  not  be  fully  aadorstood 
or  apprei-iated. 

The  learned  counsel  for  ^ipellant.  la  tbdr 
Bwst  able  presentation  of  this  question  In 
their  brief,  contend  that  tlie  views  here  ex* 
pressed  are  opposed  to  the  case  of  Ballway 
Co.  V.  BUls.  165  U.  S.  ISO.  17  Sup.  CL  356. 
Tbat  case  does  not  conflict  with  the  views 
we  entertain  upon  this  sabjeet  It  Is  dl»- 
tlngnhdiable  upon  tbe  ground  that  there  It 
was  held  that  tbe  legislature  did  not  bare 
the  power  to  arbitrarily  and  capridonsly. 
wltliout  reason,  distinguish  between  <HassM 
simllariy  situated.  We  do  not  oppose  this 
view,  but  hold,  as  we  have  endeavored  to 
show,  that  the  dassiflcatlon  made  by  tbe  law 
in  question  was  not  of  the  cbarscm  de 
nounecd  In  the  case  cited. 
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If  the  clause  In  the  aet  of  1886,  wbldi  «z- 
empts  from  Its  operation  labor  oivanlutions 
for  tlie  purpMe  of  maintaining  their  wages, 
wouM  render  that  statute  obcoxiona  to  the 
fourteenth  amendment  to  the  constitution,— 
which  we  do  not  think  to  be  the  caaer-the 
entire  act  would  be  void,  and  could  not  op- 
erate as  a  repeal  of  the  former  law  of  1889; 
and  so  that.  If  It  should  be  determined  that 
this  latter  act  was  unconstltntional,  the  for- 
mer act  would  be  In  force,  and  would  not 
be  subject  to  the  objections  urged  against 
it,  for  the  reasons  stated  by  us  In  passing 
upon  these  obiectlons,  and  therefore  the 
state  could  maintain  a  ease  under  this  act 

In  response  to  the  first  proposition  urged 
under  the  fourth,  eighteenth,  twenty-sixth, 
and  forty-second  assignments  of  errors,  It  is 
sufflcient  to  say  that  the  petition  went  fur- 
ther than  slmpb'  charging  the  appellant  with 
transporting  and  ahlpplng  into  Texas  Its  oils, 
but.  In  effect,  chai^ied  that  It  was  engaged  In 
business  In  Texas,  In  disposing  of  oils,  and 
had  made  and  entered  Into  contracts  and 
agreements  with  various  merchants  within 
this  state,  uid  others  dealing  In  oils,  to  buy 
and  aell  the  oils  of  the  defendant  exclusive- 
ly;  and  further  agreed  not  to  sell  the  oils 
so  bought  from  the  defendant  company  to 
any  one  buying  from  or  dealing  with  any 
other  corporation  or  person  doling  in  com- 
petitive oils.  These  allegations,  in  effect  al- 
lege that  the  appellant  was  actually  engaged 
in  business  within  this  state,  and  had  made 
and  entned  Into  anch  contracts  with  refer- 
ence to  the  handling,  disposition,  and  sale  of 
oil  In  this  state  with  merchants  and  local 
dealers,  of  the  character  denounced  In  tlie 
case  of  Fuqua  v.  Brewing  Co.  (Tex.  Sup.)  88 
S.  W.  20. 

In  response  to  the  second  propMltlon  un- 
der these  assl^ments,  It  can  be  said  tliat  It 
does  not  conclusively  appear  that  any  of  the 
transactions  testified  about  by  the  witnesses, 
occurring  between  the  appellant  and  certain 
merchants  at  BrownsrlUe,  Tex.,  related  sole- 
ly to  Interstate  commerce.  There  were  some 
fiicts  testified  about  by  these  witnesses 
which  made  It  proper  for  the  Jury  to  con- 
sider what  was  the  nature  and  eCTect  of  the 
transactions  that  occurred  at  Brownsville. 
It  would  have  been  Improper  for  the  court 
to  bare  given  the  charge  requested  by  the 
appellant  upon  tills  subject  Where  there  Is 
any  evidence,  however  slight  it  may  be,  the 
court  must  leave  it  to  the  consideration  of 
the  Jury. 

The  court  bi  rendering  its  Judgment  in  ca.i- 
cellug  and  forfeiting  the  permit  of  the  appel- 
lant provided  that  it  should  not  relate  to  and 
Interfere  with  the  right  of  appellant  In  deal- 
ing in  matters  of  Intnvtate  commerce.  The 
appellant  lu  Its  third  proposition  under  these 
aMignmenis.  ramplolns  of  this  Judgment,  be- 
cause. OS  the  s^tnte  provides  for  a  forfeiture 
of  the  permit  the  court  bnd  no  power  to  ren- 
der Judgment  forfeiting  the  permit,  so  as  to 
apply  to  dealing  in  oils  locally  witliln  this 
44  8.W.-60 


Btat&  Tlie  eratottlon  is  that  as  the  statute 
required  a  forfeiture  of  the  permit  to  do 
butfnesB  In  all  respects,  the  cbnrt  had  no 
power  to  limit  that  right  in  Its  Judgment 
It  was  decided  In  the  caas  of  Fuqua  v.  Brew- 
ing Co.,  supra,  tlut  it  was  not  the  purpose 
of  these  statutes  to  undertake  In  any  way  to 
regulate  or  to  pwohlblt  transactions  ot  Inter- 
state commerce,  and  It  was  deariy  premier  ft>r 
the  court  to  give  to  the  statute  this  appHcar 
tlon.  If  the  statute  oould  be  qiplled  to  do- 
mestic commerce^  and  transactlona  occurring 
within  the  limits  of  this  statte,  the  court  could 
give  it  application,  and  its  inability  to  extend 
it  to  matters  of  interstate  conuneree  would 
not  affect  its  power  in  this  respect 

It  Is  contended  in  the  eighth  aaslgnmait  of 
error  that  It  was  not  «nnpetent  for  tS»  state 
to  Impahr  the  contrajct  autfaorlzti^  the  appel- 
lant to  do  bnshiess  In  this  state.  After  the 
act  of  1888  wait  into  effect,  the  state  grant- 
ed to  appelant  authority  to  engage  tn  its 
business  within  this  state  for  a  period  of  10 
years.  The  act  of  1888,  as  wdl  as  that  of 
1805,  provides  for  the  forfeiture  of  the  per- 
mit of  a  foreign  corporation  which  m^  vio- 
late any  of  the  provisions  of  the  statute.  Ex- 
cept where  the  foreign  corporation  Is  In  the 
employ  of  the  federal  govemmrat  or  la  en- 
gaged strictly  in  matten  of  interstate  com- 
merce, such  bodies  are  entitled  to  no  rights 
or  privileges  except  which  may  be  conferred 
upon  them  as  an  act  of  grace  by  the  state. 
MUllng  Co.  T.  Pennsylvania,  12&  U.  &  188. 
8  Sup.  Ct  737.  The  laws  of  the  state,  which 
apply  to  domestic  corporations  and  Individu- 
als, In  prohlblthig  obtain  conduct  apply  with 
equal  force  to  foreign  cotporallons.  The 
state.  In  granting  them  privilege  to  do  busi- 
ness, does  not  absolve  them  from  responsi- 
bility, and  contract  to  relieve  ttum  from  the 
operation  of  laws  which  expressly  apply  to 
them.  The  act  In  force  when  the  ai^eUant 
entered  this  state  informed  It  that  for  a  vlo- 
latlon  of  Its  terms,  the  permit  to  do  business 
here  would  be  forfeited.  This  provision  of 
the  law  was  as  much  a  part  of  the  oUlgatlon, 
and  as  binding  upon  the  af^ellant  as  If  it 
had  been  expressly  made  a  part  of  the  per- 
mit. But  there  is  another  ground  upon 
which  this  question  may  rest.  The  police 
power  of  the  state  cannot  be  bartered  away, 
and  there  exists  no  contractual  rights  which 
are  not  subject  to  Its  exercise.  Speaking  of 
police  powers.  Judge  Gooley,  in  his  work  on 
Constitutional  Limitations  (section  707).  says: 
"The  occasion  to  consider  this  subject  In  Its 
bearing  upon  the  clause  of  the  constltutlou  of 
the  United  States  which  forbids  the  states 
from  passing  any  laws  hnpatring  the  obliga- 
tion of  contracts  has  been  frequent  and  vari- 
ed, and  It  has  been  held  without  dissent  that 
this  clause  does  not  so  far  remove  from  state 
control  the  rights  and  properties,  which  de- 
pend for  their  existence  or  enforcement  upon 
contracts,  as  to  relieve  them  from  the  opera- 
tion <tf  such  general  rcf^ulations  for  the  good 
government  of  the  state  and  the  protection 
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of  the  rights  of  Indirlduals  as  may  be  deem- 
ed expedient  All  contracts  and  all  rights 
are  subject  to  this  power,  and  not  only  may 
regulations  which  affect  them  be  established 
by  the  states  but  all  such  regulations  mast 
be  subject  to  change  from  time  to  time,  as 
the  general  well-being  of  the  community  may 
require,  or  as  circumstances  may  change,  or 
as  experience  may  demonstrate  the  uucessl- 
ty."  Mugler  Kansas,  123  U.  S.  6(»,  8 
Sup,  Ot  278.  And  this  principle  Is  applica- 
ble to  diarters  of  corpomtions.  Cooley. 
Const  Lim.  t  707;  Railway  Co.  t.  ICathews, 
165  U.  B.  18-25,  17  Sup.  CL  243. 

We  cannot  agree  with  the  aroellant  that 
It  could  not  become  bound  by  the  acts  of  its 
agents  performed  In  this  state,  within  the 
scope  of  their  duty,  because  the  conduct  com- 
plained of,  for  which  the  state  la  seeking  to 
make  It  respDuslble  for  the  acts  of  Its  agents, 
InTolres  a  criminal  reBponslbUity  In  addition 
to  their  clTll  liability,  and  does  not  interpose 
any  objectioa  to  the  application  of  the  prin- 
ciples of  the  law  of  agency,  which  would 
make  the  appelant  responsible  to  the  state 
for  a  Tiolatlon  and  Infraction  of  its  laws, 
which  it  was  guilty  of  through  Its  agents, 
while  i;»erformlng  their  duty  with  reference 
to  the  business  confided  to  them.  Mechem, 
Ag.  il  745,  746;  George  T.  Gobey,  128  Mass. 
289.  The  charge  of  the  court  on  the  subject 
of  agency  was  correct.  It  did  not  trench  up- 
on the  province  of  the  jury,  and  stated  what 
we  understand  to  be  the  correct  rule  upon 
that  subject. 

In  reply  to  ihe  twenty-fourth  and  twenty- 
fifth  assignments  of  error,  we  think  there 
was  testimony  authorizing  the  instructions 
glren  by  the  court  complained  of.  There  is 
evidence  which  tends  to  show  that  such  com- 
binations and  agreements  were  entered  Into 
as  were  Tiolative  of  the  spirit  and  meaning 
of  the  anti  trust  statutes,  and  the  evidence 
shows  that  these  agreements  were  entered 
into  by  appellant  through  Its  agents,  and 
there  1b  some  testimony  which  tends  to  con- 
nect the  appellant  with  this  conduct,— that  It 
knew  of  It.  The  fact  that  reports  were  made 
to  It  by  these  agents  tends  to  establish  that 
It  had  knowledge  of  these  contracts  and  the 
violation  of  the  law  in  the  respect  complained 
of  by  the  state,  and  that  it  accepted  the  fruits 
and  l>eneflts  of  these  agreements. 

The  evidence  complained  of  in  the  twenty- 
second,  twenty-seventh,  twenty-eighth,  twen- 
ty-ninth, thirtieth,  thirty-second,  thirty-third, 
and  thlrty-flftb  assignments  of  errors  was 
admissible,  controlled,  as  it  was,  by  the 
charge  of  the  court,  which  Is  also  complained 
of.  It  tended  to  show,  as  a  circumstance 
bearing  upon  the  main  Issues  in  the  case,  the 
method  of  doing  business  In  this  state  by  the 
appellant  One  principal  reason  why  this 
testimony  was  admitted  was  for  the  purpose 
of  showing  that  the  appellant  had  knowledge 
ef  the  transactions  complained  of  by  the 
state,  that  had  some  bearing  and  relation  to 
that  question.    They  were  transacted  by  the 


trusted  agents  of  the  qppellant,and  we  cumot 
assume  that  the  appellant  did  not  haTenoticu 
of  this  conduct;  but,  as  said  before  there 
are  some  facts  which  tend  to  indicate  that  It 
did  bare  notice  and  rectived  the  benefit*  of 
the  transacttona  and  agreements  entered  into 
by  the  agents  with  the  local  merchants  of 
this  state. 

The  court  did  not  err  in  admitting  the  testi- 
mony of  witness  Dngger;  nor  did  It  err  hi 
refusing  to  admit  the  evidence  of  witness 
Grlce,  as  complained  of  In  the  thlity-fliat  and 
thirty-sixth  asdgnmenta  of  error;  nor  did  it 
err  In  ref  ualng  to  admit  the  testimony  ot  wlt- 
ne«  Pierce,  as  set  out  In  the  Uilrty-el^th  as- 
signment of  error;  nor  did  it  err  In  the  mllng 
complained  of  in  the  tiilrty-ninth  assignment 
of  error.  No  extended  discusston  Is  required 
upon  the  rulings  complained  of  by  these  as- 
signments, and  it  is  sufficient  to  say  that  we 
have  glToi  them  the  condderation  which 
their  Importance  demands,  and  we  rea^  the 
conclusion  announced. 

It  Is  further  contended,  although  Oie  question 
is  not  properly  raised,  that  the  appellant  was 
entitled  to  a  charge  to  the  effect  Oiat  the  Jury 
must  find  in  Its  favor,  unless  Its  guilt  of  the 
conduct  complained  of  was  established  be- 
yond a  reasonable  doubt  Whatever  may  be 
the  role  that  exists  in  other  jurisdictions,  we 
do  not  think  a  charge  of  that  nature  would 
have  been  applicable  in  this  case.  This  Is  a 
civil  controversy;  and,  as  has  been  previous- 
ly said  by  this  court  In  an  opinion  In  which 
a  number  of  cases  were  cited,  "In  no  contro- 
versy of  a  civil  nature  would  It  be  proper  for 
the  courts  of  this  state  to  give  such  a  charge." 
Pace  V.  Mortgage  Co.  (Tei.  Civ.  App.)  43  8. 
W.  36.  We  find  no  error  in  the  record,  and 
the  judgment  Is  affirmed.  Affirmed. 


WAGGONER  et  al.  r.  DANIELS  ct  aL 
ffSonrt  of  Qvll  Appeals  of  Texas.    Febb  19, 

1888.) 

BOUKnAHISB  —  PRBStmPTIOKS  —  SCHOOI.  L&SIM  — 
IiOCATI0N~APPKAL — HaRMLKBS  ErKOR. 

1.  Where  field  notes  called  for  nnmarked  lines 
of  sorroUDding  older  surveys,  the  position  of 
which  conid  be  actually  ascertained,  and  there 
was  no  evidence  as  to  how  the  aurvey  was  acto- 
ally  made,  it  was  presumed  that  the  anrveyor 
actually  made  the  survey  on  the  ground,  aad 
BQch  nnmarked  lines  prevailed  over  calls  for 
courses  and  distances,  in  case  of  ooofliet. 

2.  It  U  not  the  law  that  a  person,  without  re^ 
siding  on  school  land,  may  nevertheless  be  an 
actuni  settler  thereon,  provided  he  occupy  It 
*'pre[>aratory  to  and  with  Uie  bona  fide  Intnition 
of  thereafter  removing  on  and  residing  on  said 
land  as  his  home." 

8.  In  a  suit  to  recover  land  alleged  to  havt- 
been  located  for  the  benefit  of  the  school  fand. 
an  erroneous  instruction  as  to  what  constituted 
an  actual  settlement  thereon  is  reversible  error, 
since  ao  actual  settlement  was  a  condition  pre- 
cedent to  the  right  of  plaintiff  to  buy  such  laad. 
and  the  suit  was  not  maintainable  without  show- 
ing that  fact 

4.  The  ioterventlon  ot  the  state  In  a  suit  to 
recover  land  located  (or  the  benefit  of  the  school 
fund  does  not  prevent  an  «cpneous  instmctioB 
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as  to  what  constitutes  an  actual  settlement 
thereon  from  being  reversible  error,  where  the 
state  failed  to  recover,  and  defendants  were  en- 
titled to  pOBsession  of  the  land,  though  vacant, 
against  ever?  one  bat  the  state. 

Appeal  from  district  court,  Wichita  county; 
3.  A.  Templeton,  Special  Judge. 

Trespass  to  trj  title  by  T.  W.  Daniels  and 
another  against  W.  T.  Waggoner  and  an- 
other. From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.  Beversed. 

Flood,  Hughes  &  Foster,  for  appellants. 
L.  T.  Ulller  and  B.  Cobb,  for  appellees. 

6TBPHJSNS,  J.  This  salt  was  brought 
April  8,  1880,  b7  appellee  T.  W.  Daniels 
against  a^ellants  W.  T.  Waggoner  and  B.  B. 
Burnett,  to  recover  a  tract  of  308  acres  of 
land  located  In  1886  by  Tlrtue  o^  a  Confeder- 
ate certificate  for  the  benefit  of  the  common 
school  fund.  Daniels  deralgned  tlUe  from 
8.  P.  Hawkins,  who,  aa  an  alleged  actual 
settles,  purchased  the  land  from  the  state  In 
the  year  1888,  under  the  act  of  1SS7.  Appel- 
lants were  the  several  owners  of  the  Samuel 
Anderson  surrey,  patented  In  1877,  and  had 
been  In  actual  possession  of  the  land  In  con- 
troversy, as  a  part  of  that  survey,  about  five 
years,  wben  Hawkins  undertook  to  purchase 
from  the  state.  The  Samuel  Anderson  sur- 
rey was  located  In  the  first  Instance  by  3.  P. 
Elarle^  surreyor  of  the  proper  land  district, 
on  August  e,  1874.  This  location  was  office 
work,  and  the  field  notes  called  for  the  Kepp- 
ler  and  BIrers  surreys  on  the  west  and  the 
G.  T.  B.  B.  Go.  surreys  1  and  2  on  the  east 
Nearly  two  years  later  Sam  Green,  then  sur- 
reyor of  the  same  land  district,  made  out 
corrected  field  notes,  upon  which  the  land 
was  patented,  reading:  "Beginning  at  the 
S.  E.  comer  of  Wm.  Keppler's  640-acTe  sur- 
vey in  the  S.  B.  line  of  the  Wm.  M.  BIrers* 
survey;  thence  south,  1,800  was,  to  Wm. 
Keppler's  S.  B.  comer;  thence  east,  1,866 
raras,  to  west  line  of  0.  T.  B.  B.  Co.  No.  2; 
tbencegnorth.  3,670  raras,  to  N.  W.  comer  of 
C.  T.  B.  R.  Co.  surrey  No.  1;  thence  east, 
1.541  raras,  with  north  line  of  same;  thence 
north,  856  raras,  a  stake;  thence  west,  2,757 
raras,  to  aforesaid  Hirers'  east  line;  thence 
south,  ^726  raras,  with  said  line,  to  his  S.  B. 
ramer;  thence  west,  0>'K>  varas,  to  the  be- 
ginning." The  principal  difference  between 
the  corrected  and  original  work  consisted  in 
the  extension  of  the  east  and  west  calls  be- 
tween 300  and  400  raras.  Whether  this  ex- 
tension resisted  from  work  done  on  the 
ground,  or  was  tiie  result  of  a  mere  calcula- 
tion, was  a  matter  of  inference;  there  being 
no  positive  evidence  upon  that  subject.  In 
applying  the  field  notes  to  the  ground,  a  con- 
flict arises  between  these  calls  for  distance 
east  and  west  and  the  calls  for  the  C.  T.  R. 
R.  Oo.  surreys  1  and  2.  The  location  relied 
upon  by  appellee  Daniels  proceeds  upon  the 
assumption  that  the  calls  In  the  Anderson 
field  notes  for  the  0.  T.  B.  R.  Co.  surreys  1 
and  2  on  the  east  were  made  by  mistake. 


and  that  they  should,  consequently,  yield  to 
the  confiietlng  calls  for  distance.  The  bur- 
den of  proof,  therefore,  rested  upon  appellee 
Daniels  of  showing  such  mistake,  and  that. 
In  making  the  Anderson  location,  a  raconcy 
was  left  l>etween  It  and  said  C.  T.  R.  R,  Co. 
surveys  1  and  2.  Upon  this  theory  he  has 
twice  prevailed  in  the  trial  court;  the  first 
rerdlct  and  Judgment  having  l)een  reversed 
on  appeal,  because  contrary  to  the  manifest 
weight  of  the  testimony.  4  Tex.  Clr.  Aiv. 
354,  23  S.  W.  738. 

It  Is  now  Insisted,  in  support  of  the  last 
rerdlct  and  judgment,  that  the  evidence 
makes  a  different  and  stronger  case  than 
that  presented  on  the  former  appeal.  We 
are,  however,  Inclined  to  the  opinion  that, 
after  resolving  all  the  conflicts  In  the  evi- 
dence in  faror  of  the  rerdlct,  It  still  stands 
opposed  to  the  manifest  weight  of  the  tes- 
timony, in  that  we  fall  to  find  the  slightest 
preponderance  of  evidence  on  the  side  of 
the  finding  that  the  calls  for  the  surround- 
ing surreys,  rather  than  the  calls  for  dis- 
tance, were  mistaken  calls,  and  that  a  va- 
cancy existed  between  the  Anderson  and  the 
railroad  surveys.  If  the  evidence  was  equal- 
ly balanced  upon  this,  the  controlling,  issue, 
the  appellants,  defendanto  below,  were  enti- 
tled to  a  verdict.  It  was  evidently  the  pur- 
pose  of  Earle,  in  making  the  original  loca- 
tion of  the  Anderson  survey,  to  cover  all  va- 
cant land  between  the  Rivers  and  Keppler 
surveys  on  the  west  and  the  railroad  surreys 
on  the  east,  though  all  the  lines  and  corners 
of  these  snrveys  called  for  by  him  were 
open  and  unmarked  in  the  prairie.  The  same 
thing  may  reasonably  be  affirmed  of  Sam 
Green's  work  In  correcting  the  field  notes 
Not  a  single  object  called  for  by  him  could 
be  found  upon  the  ground,  except  these  open 
lines  and  corners  of  the  surrounding  sur- 
reys, and  if  he  ever  made  a  track  upon  the 
gronnd  in  measuring  the  distances,  no  trace 
of  it  could  be  found.  He  even  lengthened 
the  distances  called  for  In  the  original  field 
notes,  thereby  carrying  out  the  purpose  of 
the  original  locator  to  subordinate  the  calls 
for  distance  to  the  calls  for  the  surrounding 
surveys,  and  omitted  the  call  for  the  stake 
as  given  In  the  original  field  notes  as  the 
terminal  of  the  distance  there  called  for  east 
to  the  C.  T.  R.  R.  Co.  survey  No.  2.  The 
mere  (drcumstance  of  excess  In  quantity  Is 
too  common,  In  locations  calling  for  sur- 
rounding surveys,  to  make  out  a  case  of  mis- 
take In  such  calls,  rather  than  In  the  calls 
for  distance  and  quantity. 

But  if  this  conclusion  be  erroneous,  the 
Judgment  would  still  have  to  be  reversed,  on 
acfount  of  the  error  assigned  to  the  follow- 
ing charge:  "You  are  instructed  that  by 
the  term  'actual  settler  in  good  faith'  Is 
meant  one  who  actually  occupies  and  settles 
upon  land,  intending  to  make  It  his  home; 
and  to  constitute  one  an  actual  settler  on 
school  land,  the  person  occupying  the  same 
must  reside  on  It,  or  must  occupy  It  prepara 
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tor7  to  and  with  the  bona  flde  Intention  of 
thereafter  removing  upon  and  reaUliug  upon 
laid  land  as  his  home."  In  so  far  as  this 
chage  instructed  the  Jury  that  a  person,  with- 
out residing  on  school  land,  might,  neverthe- 
less, be  an  actual  settler  therMO,  provided 
he  occupied  It  "prepanrtorj  to  and  with  the 
bona  fide  Intention  of  thereafter  r^ovlng 
upon  and  residing  upon  said  land  as  his 
home."  it  was  at  variance  with  the  rule  laid 
down  In  the  opinion  of  our  supreme  court 
in  the  case  of  Busk  v.  Lowrle,  86  Tex.  128. 
23  S.  W.  083,  and  foUowed  by  this  court  in 
Borchers  t.  Mead  (Tex.  CIt.  App.)  43  S. 
W.  300.  and  CordUI  v.  Moore,  Id.  29&  The 
issue  thus  erroneously  submitted  was  a  ma- 
terial one,  since  appellees'  right  to  recover 
depended  both  upon  the  question  of  iMund- 
ary  and  upon  a  superior  right  to  the  land  in 
dispute;  the  appellant  being  defendants  be- 
low, In  the  actual  and  prior  poaseaslon  of  the 
land.  As  actual  settlement  was  a  condition 
precedent  to  the  right  of  Hawldns  to  pur- 
chase the  land,  the  suit  was  not  maintain- 
able without  showing  that  fact.  Metzler  v. 
Johnson  (Tex.  Civ.  App.)  20  S.  W.  1116;  Hit- 
son  V.  Glascock  (Tex.  Civ.  App.)  21  S.  W. 
710:  Baker  v.  Uillman,  77  Tex.  4fl,  13  S.  W. 
61&  The  Interv^tion  la  the  name  of  the 
state  did  not  prevent  this  error  from  being 
reversible,  since  the  state  failed  to  recover, 
and  the  appellants  were  Hkltled  to  the  pos- 
session of  the  land,  though  vacant,  against 
every  claimant  other  than  the  state. 

Very  many  other  asadgnmenta  of  error  have 
been  submitted  and  considered,  but  we 
doubt  if  any  of  them  ought  to  be  sustained. 
Upon  the  grounds  indicated,  however,  the 
judgment  Is  reversed,  and  the  caase  renumd- 
•cd  for  a  new  trlaL 


HAltRIS  V.  JOHNSON. 
■<Oovrt  Of  Appeals  of  Kentucky-    Feb.  17, 1888.) 

BlBOTHBNT — VSRDIOT. 

1.  A  verdict  which  is  not  in  accordance  with 

the  contention  of  either  party  Is  erroueoiia. 

2.  In  ejectment,  the  verdict  was  "thnt  the  line 
-between  the  plaintiff  and  defendant  shnlt  begin 
at  the  mouth  of  B.  Creek,  and  mn  straight  to  a 
white  oak  at  the  S.  W.  corner  of'  the  ten-acre 
survey  owned  by  plaintiff,"  and  the  jndttment 
was  "that  the  line  estnblisned  by  the  verdict  is 
the  true  line,"  and  "that  the  plaintiff  recover 
of  defendant  that  iwrtion  of  the  land  in  contro- 
veniy  lying  east  or  north  of  said  line."  Held, 
thnt  neither  the  verdict  nor  the  Judgment  suffi- 
ciently identified  the  land  recovered  by  the 
plaintiff. 

3.  Id  ejectment,  where  defendant  did  not  show 
adverse  possession,  an  instruction  tiiat,  if  0x6 
land  was  conveyed  by  the  owner  to  plaintiff, 
they  should  find  for  bim,  was  proper. 

Appeal  from  circuit  court.  Trigg  county; 
L.  C  Linn,  Judge. 

"Not  to  be  officially  reported." 

Action  of  ejectment  by  A.  O.  Harris  against 
U  ti.  Johnson.  From  a  Judgment  for  the 
plaintiff,  defendant  appeals.  Reversed. 

The  fcdlowlng  are  instructions  A  and  B: 
"(A)  The  court  Instructs  the  Jury  that  plain- 


tiff and  defendant  each  h(dd  under  tbe  ti- 
tle of  Andrew  Cunningham,  deceased,  and 
therefore  neither  ts  required  by  law  to  estal>- 
Ilsh  his  title  back  beyond  said  Andrew  Cun- 
ningham, provided  he  was  the  former  owner 
of  the  land  In  dispute,  and  disposed  of  same 
In  his  lifetime.  (B)  The  court  further  in- 
structs the  jury  that  if  they  believe  from  the 
evidence  that  the  land  In  controversy  was 
owned  by  Andrew  Cunningham,  and  by  him 
sold  to  W.  T.  Cunningham  in  his  lifetime, 
and  that  same  was  by  W.  T.  Cunningham 
sold  and  conveyed  to  plaintiff,  then  they 
should  And  for  plaintiff  the  land  in  contro- 
Twsy,  with  such  actual  damage  as  they  may 
from  the  evidence  believe  plaintiff  sustained 
by  defendant  cutting  timber  on  said  laikd.** 

B.  A.  Bninett.  for  ai^Ilant 

GUPFY,  J.  This  was  as  action  of  eject- 
ment Instituted  by  the  appellee  against  the 
appellant  in  tbe  Trigg  circuit  court.  It  Is 
alleged  in  the  petition  that  the  plaintiff  is 
tbe  owner  of,  and  entitled  to  tbe  possession 
of.  a  certain  tract  of  land  in  Trigg  county, 
Ky.,  on  Uttle  river  and  Blue  Spring  creek, 
purchased  by  him  from  W.  T.  Cunolngham, 
and  by  Gunnlngtiam  conveyed  to  plaintiff  by 
deed  of  date  November  23.  1SS3,  and  that 
said  tract  contains  about  12  acres,  more  or 
less,  and  was  bought  by  said  W.  T.  Cun- 
ningham from  Andrew  Cunningham,  de- 
ceased; that  the  defendant.  A.  C.  Harris.  Is 
tbe  owner  of  a  tract  of  land  containing  about 

  acres,  adjoining  plaintiff's  tract,  anO 

the  petition  also  shows  that  Harris  derived 
his  title  by  deed  through  tbe  said  Andrew 
Cunningham.  Plaintiff  says  he  filed  said  deed 
as  part  of  the  petition;  but  It  does  not  ap- 
pear to  be  filed,  but  it  does  appear  in  tbe 
bill  of  exceptions  as  having  been  read  In 
evidence.  It  is  further  alleged  In  tbe  pe- 
tition that  the  defendant  did  wrongfully, 
and  without  right,  take  possession  of  some 
five  or  six  acrea  of  the  tract  of  land  next 
to  and  adjoining  defendant's  tract,  Axd  now 
holds  same  wrongfully,  and  has  so  held  snme 

since  the  —  day  of  ;  and  defendant 

wrongfully  cut  a  large  quantity  of  valuable 
timber,  to  the  damage  of  plaintiff  in  the  sum 
of  $50;  and  plaintiff  prayed  Judgment  for 
recovery  of  said  land,  and  for  $50  damages 
for  cutting  of  said  timber.  The  defendant, 
in  his  answer,  denied  that  plaintiff  was  the 
owner  or  entitled  to  the  possession  of  the 
land,  alleged  to  contain  12  acres,  mentioned 
and  described  In  plaintift's  petition,  or  any 
part  of  same,  and  also  denied  that  plaintiff 
ever  purchased  of  W.  T.  Cunningham  said 
land,  or  that  It  was  ever  conveyed  to  plain- 
tiff, or  that  plaintiff's  deed  from  W.  T.  Cun- 
ningham covers  or  embraces  said  land.  De- 
fendant says  there  is  not  12  acres  of  said 
land,  but  only  about  8  acres;  denies  that 
said  land  was  bought  by  W.  T.  Cunningham 
of  Andrew  Cunningham,  or  that  It  was  ever 
convesred  to  blm,  or  that  said  deed  embraces 

Digitized  by  Google 


Ky.) 


VANSANT  v.  BUNYON. 


94» 


or  coTeni  said  land.  It  Is  further  alleged,  in 
substance,  that  defendant  Is  the  owner  of  a 
tract  of  land  of  ■  acrea,  including  said 
tract  of  eight  acres  described  in  plaintiff's  pe- 
tition, which  Vk'OE  part  of  the  land  owned  by 
Andrew  Cunningham, but  wasnot  disposedof 
asstatedbytbeplalutiff;  denies  that  taewrong- 
fully  or  without  right  took  possession  of 
some  five  or  six  acrea,  or  any  other  quantity, 
of  plaintiff's  tract  of  land,  or  that  he  used 
the  same  wrongfully,  or  that  he  cut  any 
timber  on  same.  It  is  further  alleged  that 
defendant  Is  the  owner  and  In  possession, 
and  has  been  for  years,  of  the  tract  of  land 
now  claimed  by  plaintiff,  and  that  he  holds 
tlQe,  and  has  been  in  the  continuous,  tmlntcr- 
rupted  adverse  possession  of  said  eight  acres 
more  than  30  years,  holding  and  claiming 
aald  land  against  all  the  worid,  etc.  The 
reply  may  be  treated  as  a  traverse  of  all  the 
affirmative  allegations  in  the  answer.  A  trial 
resulted  in  the  following  verdict:  "That  the 
line  between  the  plaintiff  and  defendant 
shall  begin  at  the  mouth  of  Blue  ^rlng 
creek,  and  run  straight  to  a  white  oak  at  the 
southwest  corner  of  the  ten-acre  survey  own- 
ed by  the  plaintiff.  We  find  no  damages  for 
timber  cut  by  defendant.  A.  W.  Thomas, 
W.  N.  Carpenter.  M.  Brandon,  a  R.  Clark. 
J.  J.  Patterson,  J.  W.  Aldrldge.  Sam  Free- 
man. A.  J.  Franklin.  W.  D.  Crute."  The 
Judgment  is  as  follows:  "It  is  therefore  or- 
dered and  adjudged  by  the  court  that  the 
line  established  by  the  verdict  is  the  true 
and  correct  line  between  plaintiff's  and  defend- 
ant's land.  It  is  further  adjudged  that  plain- 
tiff recover  of  defendant  that  portion  of  the 
land  In  controversy  lying  east  or  north  of 
said  line,  and  his  costs  herein  expended,  and 
execution  awarded."  The  defendant  moved 
to  arrest  the  Judgment  and  set  aside  the 
verdict  of  the  Jury,  and  relied  upon  the  fol- 
lowing grounds:  (1)  Because  the  verdict  is 
contrary  to  the  evidence;  (2)  because  the 
verdict  U  contrary  to  law;  (3)  because  the 
verdict  Is  contrary  to  both  law  and  evidence; 
(4)  because  the  court  failed  and  refused  to 
fully  and  properly  Instruct  the  jury  In  re- 
gard to  the  law  of  the  case;  (5)  because  the 
Jury,  in  attempting  fo  establish  the  line  be- 
tween plaintiff's  and  defendant's  land,  fixed  a 
line  not  .claimed  by  either  party,  and  a  line  up- 
on which  there  was  no  proof  offered  or  heard. 
Appellant's  motion  for  a  new  trial  having 
been  overruled,  he  prosecutes  this  appeal. 

It  seems  clear  that  the  parties  held  under 
title  derived  from  Andrew  Cunningham  to 
the  extent  they  are  entitled  to  hold  at  all; 
and,  so  far  as  tbe  evidence  In  this  record 
shows,  neither  party  has  bad  such  actual  ad- 
verse possession  of  the  land  In  dispute  as  to 
authorize  a  recovery.  It  seems  to  us  that 
the  verdict  of  the  jury  Is  not  supported  by 
sufflcieot  evidence.  The  evidence  seems  to 
establish  with  reasonable  certoluty  the  fact 
that  W.  T.  Cunningham  did  not  convey  the 
land  In  controversy;  nor  docs  It  appear  that 
the  finding  of  the  Jury  waa  In  accord  wltb 


tbe  contention  of  either  party.  It  may  be 
noted  that  there  Is  not  a  sutHclent  descrip- 
tion of  the  land  sought  to  be  recovered  by 
plaintiff;  nor  has  the  defendant  sufficiently 
described  In  his  answer  tbe  land  In  contro- 
versy. The  verdict  of  the  Jury  and  tbe 
judgment  of  the  court  do  not  sufficiently 
Identify  the  land  recovered  by  plaintiff. 

That  part  of  Instruction  A  from  the  word 
"provide"  was  not  applicable  to  this  case, 
and  should  not  have  been  given  under  the 
pleadings  and  facts  shown.  Instruction  B 
was  properly  given,  under  the  evldmce  In 
this  case.  Inasmuch  as  the  defendant  did 
not  show  actual  continaed  adverse  posses- 
sion for  15  years  prior  to  the  Institution  of 
this  suit.  Under  the  evidence,  lustructloD 
No.  3  should  have  been  given. 

For  the  reasons  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded,  wltb  directions  to  award  appel- 
lant a  new  trial,  and  to  make  their  pleadings 
conform  to  the  Code,  and  for  proceedings' 
consistent  herewith. 


VANSANT  et  si.  v.  RUNYON  et  ol. 

(Court  of  Appeals  of  Kentucky.    March  8, 

1898.) 

CoifraACT — CoNBTRucTiov — Parol  Ettdbhch, 

1.  One  agreeing  to  advance  oe^tiaUe  paper 
for  $1,000,  when  needed,  in  buymg  logB,  "and 
for  any  other  advancement  required  in  the  pur- 
chase of  logs  agreed  opon  by  the  two  parties  to 
this  contract."  etc.,  is  not  reqaired  to  fumirii 
more  than  $1,000  in  negotiable  paper,  unless 
he  chooses  to  do  so. 

2.  In  the  absence  of  fmod  or  mistake,  parol 
evidence  as  to  what  the  parties  said  before  mak- 
ing an  anamlMguoas  contract  is  inadmiasible  to 
affect  it. 

8.  One  pleading  fraud  or  mistake  must  prove 
H  before  offering  parol  evidence  to  contradict  a* 
written  contracL 

Appeal  from  clrcuft  court,  Boyd  county. 

"Not  to  be  officially  reported." 

Action  by  James  Runyon  and  anotlter 
against  R.  H.  Vnnsant  &  Co.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed. 

John  F.  Hager,  for  appellanta  Brown  & 
Brown,  for  appellees. 

PAYNTER,  J.  Hunyon  &  Jfaynard  were 
the  owners  of  a  sawmill,  and  engaged  In- 
buying  logs  and  cutting  them  Into  lumber. 
R.  H.  Vaosant  &  Co.  were  engaged  In  the- 
buslness  of  buying  and  selling  lumber.  On- 
Aprll  13,  1894,  Runyon  &  Maynard  and  It.  H.. 
Vansant  &  Co.  entered  Into  a  contract,  by 
the  terms  of  which  Runyon  &  Maynard 
agreed  to  furnish  not  less  than  250,000  nor- 
more  than  1,000,000  feet  of  lumber,  sawed  in. 
such  dimensions  as  R.  H.  Vansant  &  Co.  di- 
rected, at  prices  stipulated  In  the  contract 
R.  H.  Vansant  &  Co.  were  to  take  the  lumber 
at  times  and  under  circumstances  specified 
in  the  contract.  It  is  claimed  by  the  appel- 
lees that  R.  H.  Vansant  &  Co.  were  to  ad- 
vance all  the  money  necessary  to  buy  the 
logs  out  of  which  the  lumber  was  to  be  cut. 
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and  that,  by  mistake  In  drafting  the  written 
memorial  of  the  contract,  the  agreement  was 
not  fully  stated  therein.  The  contention  of 
the  appellants  is  that  they  did  not  agree  to 
furnish  but  90-day  negotiable  paper  for  $1,- 
000,  to  be  used  for  the  purpose  of  buying  the 
logB,  and  which  they  did  furnish.  The  appel- 
lants declined  to  furnish  their  uegotlable  pa- 
pa to  purchase  any  logs  except  for  the  fl,- 
000  mentioned.  The  appellees  brought  this 
action,  and  sought  to  recover  damages  by 
reason  of  the  fact  that  R.  H.  Vansant  ft  Co. 
refused  to  furnish  them  negotiable  paper  to 
buy  the  logs  necessary  to  enable  them  to 
comply  with  their  contract  The  alleged 
breach  of  the  contract  is  that  refusal  and 
failure  upon  the  part  of  R.  H.  Vansant  ft  ; 
Co.  to  80  furnish  the  negotiable  paper.  That 
part  of  the  eoutraet  the  construction  of 
which  la  Involved  In  this  case  reads  as  fol- 
low!, to  wit:  "The  party  of  the  first  part 
agrees  to  advance  to  the  party  of  the  second 
part,  when  needed  In  buying  logs,  their  nine- 
ty-days negotiable  paper  for  one  thousand 
dollars  (¥1,000),  the  party  of  the  second  part 
bearing  the  discount;  and  for  any  other  ad- 
vancement required  In  the  purchase  of  logs 
agreed  upon  by  the  two  parties  to  this  con- 
tract, shall  be  In  the  ninety-days  paper  of 
the  parties  of  the  second  part  under  the 
same  conditions  as  the  above  amount" 

It  will  be  observed  that  the  entire  para- 
graph relates  to  advancements,  the  purpose 
of  such  advancemeaitB  being  to  buy  logs. 
While  the  agreement  of  the  parties  In  this 
respect  could  have  been  more  accurately  and 
clearly  written,  yet,  we  think  the  Intention 
of  the  parties  can  with  certainty  be  deduced 
from  the  language  used.  Had  it  been  intend- 
ed by  the  parties  that  B.  H.  Vansant  ft  Ca 
should  furnish  all  the  money  that  was  need- 
ed for  the  purpose  of  buying  the  logs  neces- 
sary to  enable  Bunyon  &  Maynard  to  saw 
the  amount  of  lumber  which  they  had  con- 
tracted to  furnish.  It  could  have  been  stated 
In  a  few  words.  It  is  plain,  from  the  lan- 
guage nsed,  that  they  agreed  to  furnish  their 
negotiable  paper  for  $1,000,  Bunyon  ft  May- 
nard to  pay  the  discount  We  think  the  ex- 
pression, "required  In  the  purchase  of  logs," 
simply  shows  the  purpose  for  which  the  ad- 
vancement, if  made,  was  to  be  used.  It  was 
the  question  of  advancement  which  was  the 
subject  of  the  paragraph.  Negotiable  paper 
was  not  to  be  given  for  logs,  but  "for  any 
other  ndTfincement"  required  in  the  pur- 
chase of  logs.  It  Is  not  claimed  that  R.  H. 
Vansant  ft  Co.  were  to  purchase  logs,  but 
were  to  advance  money  to  Bunyon  &  May- 
nard to  enable  them  to  do  so  for  themselves. 
The  language,  "agreed  upon  by  the  two  par- 
ties to  this  action,"  shows  that  B.  H.  Van- 
sant ft  Co.  were  carefully  guarding  the  ques- 
tion of  their  liability  for  further  advance- 
ments, and  were  not  content  to  use  the  word 
"parties"  to  the  contract,  but  said  "agreed 
upon"  by  the  "two"  parties  to  the  contract 
We  are  of  the  opinion  that  the  import  of  the 


language  in  the  contract  which  we  have 
quoted  Is  that  the  question  of  advancements 
other  than  the  $1,000  was  left  aa  a  matter 
of  future  agreement  by  the  parties,  and  that 
R.  H.  Vansant  &  Co.  were  not,  under  the  con- 
tract required  to  make  them  unless  they 
chose  to  do  so.  Runyon  &  Maynard  had  the 
writing  which  evidences  the  contract  be- 
tween the  parties  In  their  possession  two 
days  after  it  was  written  before  it  was  sign- 
ed by  them.  There  is  no  evidence  to  show 
that  the  draftsman  made  a  mistake  In  the 
preparation  of  the  writing.  We  tblnk  tbe 
plaintiffs*  proof  failed  to  show  the  allied 
mistake. 

If  we  are  correct  as  to  the  meaning  of  the 
writing  which  the  parties  signed  as  the  evi- 
dence of  their  contract,  then  parol  testimony 
was  inadmissible  to  affect  it.  "When  parties 
have  deliberately  put  their  engagements  Into 
writing.  In  such  terms  aa  Import  a  legal  ob- 
ligation, without  any  uncertainty  as  to  the 
object  or  extent  of  such  engagement  it  is 
concluslrely  presumed  that  the  whole  en- 
gagement of  the  parties,  and  the  extent  and 
manner  of  their  undertaking,  was  reduced 
to  writing;  and  all  oral  testimony  of  a  pre- 
vious colloquium  between  the  parties,  or  of 
a  conversation  or  declarations  at  the  time 
when  It  was  completed,  or  afterwards,  as 
It  would  tend,  In  many  Instances,  to  substi- 
tute a  new  and  different  contract  for  the 
one  which  was  really  agreed  upon,  to  the 
prejudice,  possibly,  of  one  of  the  parties,  is 
rejected."  1  GreenL  Br.  (Lewis'  Ed.)  S  275. 
It  is  said  In  Castleman  v.  Insurance  Co.,  14 
Bush,  204:  "When  the  parol  contract  Is 
made  prior  to  the  written.  It  la  presumed  to 
have  been  absorbed  In  the  more  deliberately 
executed  written  contract  There  may  be  a 
subsequent  parol  modification  or  alteration 
of,  or  substitution  for,  tbe  written  contract; 
but  where,  as  in  this  case,  the  two  contracts 
are  entered  Into  at  the  same  time,  both  made 
with  reference  to  the  subject-matter,  and 
founded  upon  the  same  consideration,  evi- 
dence of  the  parol  contract  Is  not  admissible 
to  contradict  add  to,  or  to  vary  the  written 
stipulations."  The  principle  we  have  Just 
announced  Is  supported  by  Wight  t.  Ball- 
road  Co.,  16  B.  Mon.  4;  McEeguey  v.  Wide- 
kind,  6  Bush.  107.  There  are  other  adjudi- 
cations of  this  court  to  tbe  same  effect  The 
plaintiffs  songht  by  tbe  testimony  of  Bunyon 
to  contradict  the  writing.  Bunyon  was  tbe 
only  witness  for  tbe  plaintiffs  whose  testi- 
mony tended  to  contradict  the  writing.  The 
court  erred  In  admitting  this  testimony. 

Where  fraud  or  mistake  Is  alleged  and 
proven,  then  It  Is  proper  to  admit  testimony 
to  show  the  real  agreement  between  the  par- 
ties. It  will  not  do,  simply  ui>on  the  allegation 
of  fraud  or  mistake,  without  proof  to  estab- 
lish the  averment,  to  permit  parties  to  offer 
parol  testimony  to  contradict  the  writing 
which  purports  to  be  the  evidence  of  the 
contract  between  the  parties.  If  this  can  be 
done,  all  that  Is  necessary  for  a  party  to  do 
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who  wants  to  avoid  the  effect  of  a  writing 
ia  to  aver  fraud  or  mistake,  and  thus  open 
up  the  whole  question,  and  have  the  contract 
determined  by  parol  testimony.  The  court 
should  have  Instructed  the  Jury  to  find  for 
the  defendants  on  plaintiffs'  claim  for  dam- 
ages, as  the  breach  averred  was  appellants* 
failure  to  make  advancements  In  addition 
to  the  one  for  $1,000  with  which  to  buy  logs. 
This  view  Tenders  It  uunecessary  to  discuss 
the  other  reasons  urged  for  a  reversal.  The 
Judgment  is  reversed,  for  proceedings  con- 
sistent with  this  opinion. 


ENGLAND  v.  RAT. 

<Goart  of  Appeals  of  Kentucky.    March  0, 
1898.) 

OfTICBBS— ILLBOAL  FbBS— RSCOVBBT— FLBADlHe— 

Abatbhbkt  asd  Revitai,— Appbal— 
RBooKn—  Phbsdmftio:t. 

1.  Li  a  proceedinj;  nnder  Ky.  St.  §  1758.  to  re- 
cover back  the  amount  of  a  fee  bill  illegally 
charged,  an  averment  in  the  notice  and  motion 
that  defendaat  "collected  from  and  by  rule  of 
this  court  forced  [plaintiff's]  intestate  to  pay," 
etc.,  does  not  amount  to  an  averment  that  he 
obtained  a  judgment 

2.  A  proceeding  to  recover  back  the  amount 
of  a  fee  bill  lll^ally  charged,  being  a  separate 
proceeding  from  that  compelling  payment  there- 
of, no  revivor  in  the  name  of  tihe  administrator 
of  the  deceased  defendant  in  the  latter  proceed- 
ing  is  necessary  in  order  to  maintain  the  for- 
mer. 

8.  An  averment  in  the  notice  and  motion  in  a 
proceeding  nnder  Ky.  SL  S  1758,  to  recover  the 
amount  of  a  fee  bill  illegally  charged,  is  suffi- 
vient,  which  avers  that  the  fee  bill  did  not  com- 
port with  the  law  In  any  respect. 

4.  Where  the  rec<H^  on  appeal  from  a  Judg- 
ment quashing  an  Illegal  fee  bill,  under  Ky.  SL 
S  1758,  does  not  contain  a  copy  of  the  fee  bill, 
it  will  be  presumed  that  the  trial  court  had  the 
fee  bill  before  it  and  correctly  held  it  illegal. 

Appeal  from  circuit  court,  Marlon  county. 

"Not  to  be  officially  reported." 

Proceeding  by  L.  D.  Ray,  as  administrator 
of  the  estate  of  Harry  Bowntree,  deceased. 
Against  Edward  L.  England,  to  recover  the 
amount  of  a  fee  bill  illegally  charged.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

5.  A.  Rnssell,  for  appellant.  Charles  T. 
Ray  and  W.  J.  Lisle,  for  appellee. 

DU  BELLE.  J.  From  the  record  filed  up- 
on this  appeal  and  that  tiled  upon  a  former 
appeal,  which  has  been  placed  with  the  rec- 
ord upon  this,  it  appoars  that  appellee's  in- 
testate brought  suit  to  enforce  a  Hen  upon 
real  estate  In  Lebanon,  obtained  Judgment, 
nnd  a  sale  was  had,  at  which  Rowntree  be- 
came the  purchaser  for  the  amount  of  his 
debt.  Interest,  and  costs.  No  bond  was  tak- 
en or  money  paid,  but  the  fee  bill  of  Kng- 
land,  the  master  conmilssioner,  contained  an 
Item  of  $74,  being  2  per  cent  commission  on 
$3,700,  the  purchase  price.  Kowntree  ex- 
cepted to  the  fee  bill.  His  exceptions  were 
sustained  as  to  $2.50  of  the  bill,  and  over- 
ruled as  to  the  balance,  the  order  conclud- 
ing:   "It  Is,  therefore,  adjudged  that  said 


England  recover  of  the  plaintiff  the  costs 
by  him  expended  herein,  to  ail  of  which 
plaintiff  excepts,  and  prays  an  appeal  to  the 
court  of  appeals,  which  Is  granted."  The 
appeal  thus  taken  was  dismissed  by  thlB 
court  in  an  opinion  reported  in  82  8.  W.  744, 
upon  the  ground  that  no  Judgment  had  been 
rendered  for  any  part  of  the  account,  and  no 
Judgment  at  all  except  for  the  costs  expend- 
ed upon  the  exceptions.  A  rule  had  been  tak- 
en against  Rowntree  l>efore  the  exceptions 
were  filed,  but  It  was  never  made  absolute, 
nor  was  any  Judgment  or  order  to  pay  the 
amount  of  the  fee  bill  entered.  Upon  the 
return  of  the  case,  Rowntree's  administrator 
gave  notice  to  England,  and  entered  a  mo- 
tion against  him,  under  section  1758,  Ky. 
St..  for  a  Judgment  for  the  amount  of  the 
fee  bill,  averring  that  it  had  been  unlawful- 
ly collected,  and  that  It  contained  erroneous. 
Improper,  and  illegal  items  and  charges  for 
services  not  actually  rendered,  and  that  nei- 
ther the  fee  bill  nor  the  charges  therein 
comported  with  the  law  lu  any  respect.  The 
appellant,  defendant  to  the  motion  for  Judg- 
ment, demurred  to  the  proceedings  against 
him,  "because  not  sufficient  to  entitle  plain- 
tiff to  the  relief  sought"  The  demurrer  be- 
ing overruled,  appellant  elected  to  stand  by 
his  demurrer,  and  refused  to  plead  further, 
whereupon  Judgment  was  entered  against 
him  for  the  amount  of  the  fee  bill  and  In- 
terest, from  which  Judgment  this  appeal  Is 
prosecuted. 

It  Is  objected— First,  that  the  rights  of  the 
parties  as  to  the  fees  had  been  adjudicated 
by  the  lower  court  by  the  order  made  on 
the  exceptions  of  Rowntree  to  the  commis- 
sioner's fee  bill;  second,  that  the  averment 
in  the  notice  and  motion  shows  that  the 
commissioner  "collected  from  and  by  rule  of 
this  court  forced  his  Intestate  to  pay  $107.- 
60,"  etc.,  implying  a  Judgment  upon  the  rule, 
and  that  the  proceeding  and  Judgment  "can- 
not be  annulled  in  the  same  court  same  case, 
and  between  the  same  parties,  by  a  different 
kind  of  motion,  esi)ecia]ly  when  the  same 
question,  In  substance,  viz.  England's  right 
to  the  fees,  bad  ticcn  adjudged  on  the  excep- 
tions and  rule  as  alleged";  and,  third,  that 
the  action  has  never  been  revived  In  the 
name  of  the  administrator.  In  answer  to  the 
first  and  second  objections  it  may  be  said 
that  If  this  proceeding  by  motion  is  required 
to  be  in  the  case  In  which  tbe  fees  were 
claimed  to  have  been  earned,  then  the  opin- 
ion In  Roundtree  v.  England,  supra.  Is  de 
clslve  of  the  question,  as  the  order  there 
complained  of  was  In  that  opinion  held  not 
to  adjudicate  that  question,  and  neither  rec- 
ord shows  any  other  order  to  have  been 
made.  If,  on  the  other  hand,  the  motion  for 
judgment  is  to  be  considered  as  a  separate 
and  Independent,  though  summary,  proceed- 
ing,—which  we  consider  it— the  record  upon 
this  appeal  does  not  show  that  any  Judgment 
waseverrenderedagnlnst  Rowntree:  theaver- 
meut  that  England  ccdlected  and  by  rule  corn- 
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pelled  Rowntree  to  pa.y  the  amount  not  being 
an  averment  that  he  recovered  a  Judgment. 
Holding,  as  we  do,  that  the  motion  for  Judg- 
ment was  a  separate  procedure,  no  revivor 
In  the  name  of  the  administrator  was  neces- 
sary, and  the  notice  and  motion,  as  well  as 
a  copy  of  hia  order  of  appointment  and 
qualification,  show  his  right  to  act  in  this  ca- 
pacity. The  notice  and  motion  are  objected 
to  in  general  terms  as  not  complying  with 
the  statute.  While  the  proper  procedure  Is 
to  set  out  Id  the  notice  and  motion  the  al- 
leged Illegal  items,  we  think  the  averment 
that  the  fee  bill  did  not  comport  with  the 
law  In  any  respect  Is  sufficient.  The  fee 
bill,  as  shown  In  the  old  record,  was  cer- 
tainly erroneous,  as  Intimated  In  the  opin- 
ion delivered  thereon  by  Judge  Paynter,  and 
the  record  upon  this  appeal  does  not  contain 
any  copy  of  the  fee  bill.  We  must  therefore, 
assume  that  the  trial  conrt  had  the  fee  bill 
before  It  and  correctly  held  It  Illegal.  Judg- 
ment affirmed. 

GRINSTEAD'S  ADM'X  t.  PHfEXIX  NAT. 
BANK  OP  LEXINGTON. 

(Court  of  Appeals  of  Kentucky.  Feb.  26,  1898.) 

Pleadiso  and  Pitonp— Vaiuamce— Bank  Dsposit 
—  Acrio.v  TO  Rbc'OTBR. 

1.  In  a  salt  by  an  administratrix  esainat  a 
bank,  to  recover  a  deposit  standiag  in  the  name 
of  her  decedent,  as  DiunACcer.  the  answer  alleged 
that  the  money  was  held  by  decedent,  as  man- 
ager for  his  brother,  to  whom  the  funds  were 
due  aod  had  been  paid.  On  the  trial,  defend- 
ant's testimoDy  showed  that  the  money  be- 
longed to  a  firm,  of  which  the  brother  was  gen- 
eral manager.  Held,  the  variance  between  an- 
swer »ad  proof  was  immaterial. 

2.  An  action  cannot  be  maiatuined  against  a 
bank  by  an  administratrix,  to  recover  a  deposit 
therein  which  stood  in  her  decedent's  name  as 
manager,  when  the  money  belonged  to  another 
person  individually  or  ia  a  representative  capaci- 
ty. 

'Appeal  from  circuit  court,  Fayette  conntr. 

"Not  to  be  officially  reported." 

Action  by  A.  L.  Grlnstead's  administratrix 
against  the  Phoenix  National  Bank  of  I<ex- 
Ington  to  recover  a  deposit  of  money.  Judg- 
ment fot  defendant  Plaintiff  appeals.  Af- 
firmed. 

Z.  OibboDS  and  S.  ID.  HilU  for  aj^llailt 
Beanchamp  &  Walton,  for  appellee. 

BURNAM.  J.  This  suit  was  instituted  by 
appellant,  as  administratrix  of  A.  L.  Grin* 
stead,  to  recover  a  deposit  of  money  which 
was  standing  to  the  credit  of  her  decedent 
as  manager  on  the  books  of  defendant  at 
the  date  of  his  death,  and  which  appellee 
refused  to  pay  over  to  her.  Appellee  admits 
the  deposit,  but  alleges  that  the  money  did 
not  belong  to  decedent  In  his  Individual  ca- 
pacity, but  was  held  by  him  as  manager  of 
a  produce  business  for  his  brother,  S.  H. 
Grinstead,  to  whom  the  funds  belonged  and 
were  due,  and  that  same  had  been  paid  out 
on  blB  order.   Upon  tlie  trial  defendant  In- 


troduced testimony  conducing  to  show  that 
B.  H.  Grinstead  was  the  general  manager  of 
a  firm  engaged  in  the  produce  business  in 
North  Vernon,  Ind.;  that  his  duties  as  sncb 
manager  consisted  in  establishing  branch 
houses,  the  control  and  management  thereof, 
and  in  the  appointment  of  local  managers; 
that  he  had  established  a  branch  boose  in 
Lexington,  and  bad  appointed  his  brother, 
the  decedent,  manager;  that  he  took  his 
brother  to  the  bank,  and  opened  an  account 
In  his  name  as  mauager;  and  that  after 
the  death  of  his  brother  he  bad  appointed 
one  Sbcpard  as  manager  in  Ills  place,  and 
had  the  money  standing  to  the  credit  of  A. 
L.  Grinstead  as  manager  transferred  to  the 
credit  of  Shepard  as  manager.  The  plaintiff 
excepted  to  so  much  of  the  proof  as  con- 
duced to  show  S.  H.  Grlnstead's  connection 
with  the  Indiana  house,  and  his  duties  as 
manager,  and  also  to  the  directions  ha  liad 
given  at  the  time  of  opening  the  account  of 
A.  h.  Grinstead  as  manager  and  subsequent- 
ly thereto,  and  upon  the  conclusion  of  the 
testimony  asked  the  court  to  instruct  the 
jury— First  to  Qnd  for  plaintiff  uolen  they 
believed,  from  the  evidence,  that  the  money 
in  controversy  belonged  to  S.  H.  Grinstead; 
and,  second,  to  disregard  all  proof  In  favor 
of  defendant  unless  same  tends  to  show 
that  the  money  was  deposited  by  A.  Grin- 
stead as  manager  of  S.  H.  Grinstead,  insist- 
Ing  that  there  was  a  variance  between  the 
defendant's  answer  and  the  proof  Introduced 
to  support  It;  which  the  court  overruled,  and 
Instructed  the  Jury  to  find  for  plaintiff  un- 
less they  believed,  from  the  evidence,  that 
the  funds  deposited  in  the  bank  to  the  credit 
of  A.  Lh  Grinstead,  manager,  were  funds 
held  by  A-  L.  Grinstead  as  agent  of  S.  H. 
Grinstead,  or  that  the  funds  deposited  by 
A.  L.  Grinstead  to  the  credit  of  A.  L.  Grin- 
stead, manager,  were  funds  belonging  to  S. 
H.  Grinstead,  or  were  funds  for  which  A- 
h.  Grinstead  was  accouutable  to  S.  H.  Grin- 
stead, or  that  the  funds  were  depralted  by 
A.  L.  Grinstead  as  manager  of  any  business 
conducted  by  him  for  S.  H.  Grinstead;  and. 
If  he  did  not  so  condnct  any  such  business 
as  manager,  the  jury  should  And  for  tbe  de- 
fendant. The  trial  resulted  In  a  verdict  in 
favor  of  defendant,  and  reversal  la  asked  for 
errors  complained  of. 

The  question  In  this  case  to  be  determined 
by  the  jury  was  whether  the  funds  on  de> 
posit  to  decedent's  credit  as  manager  In  ap- 
pellee's bauE  belonged  to  htm  Individually  or 
to  his  brother,  S.  n.  Grinstead,  either  as  an 
Individual  or  in  a  representative  capacity. 
It  is  not  Important,  bo  far  as  the  rights  of 
appellant  are  concerned,  whetber  they  be- 
longed to  him  as  an  Individual,  or  as  a  repre- 
sentative of  some  one  else;  and  while  there 
Is  some  variance  between  the  pleadings  and 
the  proof,  it  was  not  material,  or  calculated 
In  any  way  to  mislead  plaintiff  to  her  preju- 
dice, and  It  conduced  to  show  the  real  facis 
of  the  transaction.  The  court  properly-  ow- 
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ruled  the  Instiiictioos  offered  by  appellant, 
and  correctly  gave  to  the  Jury  the  law  of  the 
case.   Wherefore  the  judgment  Is  afUrmed. 


TATE  T.  LOniSVILLK  BTUKDIXG  &  IjOAN 
ASS'N  OF  COVINGTON. 

(Oonrt  of  Appeals  of  Kentucky.    March  2, 
1S&8.) 

BciLniNO  Airn  Loak  Assocutionb  —  Pkrfkbbed 
Stock  Fdkd— Honet  Advancbi>  st 
D1B8OTOK— Recovkht. 
Plaintiff,  a  director  in  a  building  associa- 
tion, with  the  other  directore,  agreed,  with  par- 
tiog  who  were  to  be  elected  directors  therein, 
that,  if  the  preferred  stock  fund  was  not  intact, 
the  old  directors  should  make  it  so.    A  deficit 
waa  found  in  this  fund,  and  plaintiff  adranced 
money  to  the  company,  which  money  could  not 
be  phid  back  without  a^ain  impairing  the  fund. 
Hrld,  that  plaintiff  could  not  maintain  a  suit  to 
recover  money  so  advanced. 

Appeal  from  circuit  court,  Jefferson  county. 

"Not  to  be  offlciiUly  reported." 

Action  by  W.  B.  Tate  against  the  Louisville 
Buililing  &  Loan  ABtoclatlon  of  Covington  for 
moneys  advanced.  Judgment  for  defendant. 
Plaintiff  appeals.  Affirmed. 

Slmrall,  Bodley  &  Dotdan,  tor  appellant 
William  Jarrifl,  for  appellee, 

HAZELBIGa,  J.  This  salt  waa  brought 
by  a^llant  T^e,  agalnit  appellee  company, 
now  LoQisvUle  Bnllding  &  Loan  Association 
of  Covington,  formerly  Louisville  Building 
Trust  Company,  for  moneys  advanced  to  the 
conQMUiy  by  blm  during  the  time  he  was  an 
officer  and  direetor  In  the  company  when  op- 
erating tmder  the  old  name.  It  develops, 
however,  that.  In  order  to  save  tbe  old  com- 
pany from  financial  ruin,  the  directors,  In- 
cluding Tate,  procured  others  to  take  charge 
of  Its  affairs,  and  agreed  with  them  as  fol- 
lows: "Thia  agreement  between  the  Louis- 
ville Building  Tniat  Company  and  J.  H.  Mere- 
man,  John  CHeara,  Geo.  F.  Beach,  and  F. 
M.  McDonald*  wltnessetb:  That  tbe  said 
IxtnlsvUle  Building  Trust  Company  h:id  this 
12th  day  of  December,  1803,  elected  the  above- 
named  gentlemen  as  directors  In  the  sold  com- 
pany, and  they  have  accepted,  up(m  the  fol- 
lowing conditions,  and  each  agrees  to  carry 
oat  their  part  of  this  contract  via.:  The  com* 
pany  shall  have  an  expert  to  examine  their 
boofca.  which  shall  show  theh-  preferred  stock 
fund  to  be  Intact  else  the  old  directors  shall 
make  It  so,  and  a  majority  of  the  directors 
shall  reside  in  Covington  and  Immediate  vicin- 
ity. •  •  •  (3)  The  above-named  four  gen- 
tlemen shall  pay  two  hundred  and  fifty  ^:^60) 
dollars  cash,  and  (^oO)  fifty  dollars  per  month 
until  they  have  paid  (^500)  five  hundred  dol- 
lars. Then  they  shall  have  credit  for  ($(t50> 
six  hundred  and  fifty  dollars  on  their  common 
Rtock.  'Witness  our  hands,  this  12th  day  of 
Dec..  tS»3.  [Signed]  Louisville  Building 
Trust  Company,  by  J.  B.  Wllford,  Prest.  J. 
H.  Mcreman.  John  O'Meara,  by  J.  H.  M. 
F.  M.  McDffifiald.    Geo.  F.  Beach."   An  ex- 


pert ac-countant  did  examine  the  book  of  the 
company,  and  found  a  deficit  of  several  thou- 
sand dollars  In  the  prefei-red  stock  fund.  It  is 
conceded  that  appellant  Tate,  advanced  con- 
siderable sums  of  money  to  the  company;  but 
It  Is  also  conclusively  shown  that  those  sums 
cannot  now  be  so  paid  to  him  without  on  Im- 
pairment of  the  preferred  stock  fund.  It  Is 
therefore  Insisted  by  the  company  that  as 
Tate  Is  bound,  on  the  one  hand,  to  make  good 
the  deficit  in  this  fund,  he  cannot,  on  the 
other,  again  create  a  similar  deficit  by  with- 
drawing the  very  money  which  he  put  up  to 
make  the  fund  intact.  The  record  ]3  a  volu- 
minous one,  and  a  rather  Interesting  feature 
of  "building  and  loan"  operation  is  presented. 
A  careful  examination  of  the  case,  however, 
has  lieen  made,  and  we  do  not  see  that  It 
would  be  pn^table  to  give  a  detailed  state- 
ment of  the  facts.  The  Judgment  below  dla- 
mlsslng  the  petition  is  affirmed. 


HOOAN  V.  HOGAN. 

(Court  of  Appeals  of  Kentucky.    March  2, 
1898.) 

BoUBBTBAn— Allotuent — Evinsscs  or  Valub — 

ApI'BAL— IxnBRITANCB-BT  BaSTAHD— CLIIIIB 
OF  H0MB8TKAD  AKD  AS  UbIR. 

1.  One  exceptlnK  to  report  of  commissioners 
setting  off  to  her  ns  homestead  only  part  of  a 
tract  claimed,  on  the  ground  that  the  value  of 
the  entire  tract  did  not  exceed  $1,000,  is  entitled 
to  give  evidence  as  to  the  value, 

2.  One  complaining  of  tbe  allotment  of  part 
only  of  a  tract  as  homestead  should  appeal  from 
the  judgment  of  coofirmntion  of  the  commis- 
sioner's report,  rnd  not  petition  for  new  trial, 
and  to  vacnte  the  judgment. 

3.  A  bfistnrd  cannot  inherit  from  an  ancestor 
of  his  mother  who  survives  her. 

4.  The  claim  of  a  widow  to  homestead  Is  en- 
tirely independent  of  and  subordinate  to  her 
claim  to  ownership  of  the  property  as  heir  on 
the  ground  that  there  are  no  other  heirs,  and  the 
mere  ailotmeut  to  Ler  of  homestead  in  no  way 
adjudicates  the  question  of  right  of  her  or  an- 
other to  tbe  property  as  heir. 

Appeal  from  circuit  court,  Pendlehm  county. 
"Not  to  be  officially  reported." 
Action  by  Patrick  Hogan  against  Margaret 
Hogan.    From  a  Judgment,  defendant  appeals. 

Dismissed. 

John  IL  Fxyer  and  W.  M.  &  a  A.  Bardia. 
for  qipdlant.   0.  A.  Dangherty,  for  appellee. 

BUBNAM,  J.  On  March  25,  1805,  appellee 
filed  a  p^tloo  in  equity  In  tbe  F«ndletom  cir- 
cuit court,  alleging  that  he  was  the  owner  and 
entitled  to  tibe  lounedlate  possession  of  a  tract 
of  50  acres  of  land,  which  the  appellant  wrong- 
fully beld  the  poesessUm  of.  At  ti&  first  term 
of  the  court  thereafter,  on  tlie  11th  day  of 
April,  lSi)5,  appellant  answered,  alleging  that 
she  was  the  widow  of  Patrick  Hogan,  who  beld 
the  l^al  title  and  possession  of  the  land  hi  ques- 
tion at  the  time  of  bis  death,  and  claimed  dow- 
er; and  alleging  further  that  plaintiff  was  an 
lllegithnate  son  of  Annie  Hogan.  who  was  the 
daughter  of  her  deceased  husband  by  a  former 
marriage,  and  denying  his  title  and  right  of  poa- 

Digiiized  by  Google 


954 


44  SOUTHWBSTBBN  BBPOBTBR. 


aessloQ  of  the  land.  At  the  same  term  of  tbe 
court  plalndff  replied,  admlttli^  thai;  defend- 
ant was  entitled  to  dower,  and  alleged  that  his 
mother  had  died  subsequently  to  the  death  of 
his  grandfather,  and  that  she  was  the  only 
child  and  heir  at  law  of  his  grandfather,  Pa- 
trick Hogan,  deceased.  At  a  later  day  of  the 
same  term,  defendant  tmdered  and  was  [>ermlt- 
ted  to  flle  an  amended  answer,  setting  up  a 
finim  of  homestead,  and  alleging  that  the  land 
was  of  less  value  than  $1,000,  and  on  AprQ 
19th,  at  the  same  term,  a  motion  of  plaintiff  to 
submit  the  case  was  oTerruled,  and  defendant 
was  given  until  the  first  day  of  the  next  term 
to  answer  further.  On  the  flawing  day, 
without  setting  aside  the  order  allowing  further 
time  for  answer,  the  case  was  submitted  on  the 
question  of  d^endant's  right  to  a  homestead, 
and  an  order  entered  adjudging  that  she  was 
entitled  to  a  homestead  In  the  land,  and  direct- 
ing commissioners  to  allot  It  to  her,  and  make 
reftort  of  their  acts  at  the  next  term  of  tbe 
court.  At  tbe  next  term,  which  was  In  October, 
1886,  tbe  commissioners  Sled  thdr  report.  In 
which  they  allotted  to  defeudant  31  acres  out 
of  the  tract,  leaving  a  balance  of  18  acres  un- 
disposed of.  Exceptions  were  filed  to  the  re- 
port, because,  as  alleged— First,  tbe  entire  tract 
was  not  worth  exceeding  $1,000;  and,  seecmd, 
because  the  appellee  was  the  only  heir  at  law 
of  her  deoeaaed  husband,  who  had  died  without 
leaving  any  kin  capable  of  Inheriting,  and  that 
■he  OTvned  the  mtlre  tract  in  fee  simple.  De- 
fendant offerod  to  Introduce  proof  to  sustain 
these  exceptions,  which  the  court  refused  to 
hear,  and  entered  an  order  confirming  the  re- 
port of  allotment  of  homestead,  which  was  ex- 
cepted to,  and  an  appeal  prayed  to  this  court. 
In  the  meontUne.  on  the  10th  day  ot  June, 
1895,  defendant  filed  an  orlghial  petition  against 
appellee  to  vacate  the  Judgment  allotting  home- 
stead to  her,  alleging  that  on  account  of  her  age 
and  Inflrmltics  she  had  had  no  opportunity  to 
consultwlth  herattomeyifR'to  Inform  lilmof  the 
nature  of  her  defense,  and  Qiat  by  mistake  on 
his  part  her  real  defense  had  never  been  set 
up;  and  alleging  tliat  defendant  was  a  bastard, 
the  child  of  an  only  daughter  of  her  deceased 
husband  by  a  former  marriage,  who  had  oied 
before  her  father;  tliat  defendant  could  not  In- 
herit from  his  grandfather,  who  died  without 
leaving  any  kindred  surviving  him  capable  of 
Inheriting;  and  that  as  widow,  under  the  stat- 
ute, the  hind  bdonged  to  her  hi  fee  shi^tte. 

Ttie  petition  for  a  new  trial  and  to  vacate 
the  Judgment  confirming  the  report  of  the  com- 
missioners' allotment  of  homestead  Is  unneces- 
sary. If  defendant  desired  to  appeal  from 
the  order  of  confirmation,  the  appeal  should 
have  been  talcen  dh«ctly  hi  the  orlghial  suit 
It  was  error  on  flie  part  of  the  trial  Judge  to 
refuse  to  hear  proof  offered  defendant  as  to 
the  value  of  tbe  tract  of  land  allotted  in  deter- 
mining the  question  of  homestead,  but  the 
action  of  the  court  on  appellant's  «Ec^tlons  Is  | 
not  properly  befoie  us  on  this  a^ieal.  If  It  is  j 
true,  as  alleged,  that  appellee  is  a  bastard,  and 
hie  nutther  died  before  her  father,  he  cannot  I 


hiherlt,  as  an  Illegitimate  child  cannot  Inherit 
directly  from  the  ancestor  of  the  mother.  See 
Jackson  v.  Jackson,  78  Ky.  390.  There  bas 
been  no  judgment  of  the  lower  court  determlB- 
Ing  the  rights  of  the  appellee  to  any  portion  of 
the  land  sued  for,  as  the  right  of  the  defend- 
ant to  a  homestead  in  the  land  Is  entirely  Inde- 
pendent of  and  subordinate  to  her  claim  to  own- 
ership under  the  statute  as  heir  at  law.  Tbii 
question  has  not  been  passed  upon,  and  there 
Is  no  reason  wliy  she  should  not  be  permitted 
to  file  an  amended  answer  and  rejoinder  to  the 
reply  of  appellee  In  the  original  suit,  setting  op 
the  facts  recited  in  her  petition  for  a  new  trial, 
and  have  her  claim  to  the  land  determined  in 
tbe  original  action.  No  final  Judgment  having 
been  rendered  on  this  branch  of  the  case,  this 
appeal  has  been  prematurely  taken,  as  there  Is 
nothing  In  the  record  to  show  that  the  defendant 
has  ever  been  disturbed  in  her  possession.  For 
the  reasons  indicated,  this  appeal  wiO  bare  to 
be  dismissed. 

COTTON  T.  ORAWFOBD. 

(Oonrt  of  Appeals  of  Kentucky.   Mardi  S. 
1808.) 

Appbal— Flit  DiKOB— RaviBir. 
The  findings  of  the  chancellor,  when  rap- 
ported  by  the  evidence,  will  not  be  distttrbedl 

Appeal  from  drcuit  court,  Hatdbi  coontf. 
**Sot  to  be  officially  reported." 
Suit  by  James  SI.  Crawford  and  another 
against  W.  T.  Cotton  for  an  Injunction  re- 
straining defendant  from  engaging  in  busi- 
ness as  an  undertaker.  From  a  decree 
granting  the  injunction,  defendant  appeals. 
Affirmed. 

J.  P.  O'Meara,  J.  H.  Tanmeter,  and  J.  P. 
Hobson,  for  appellant.  Marriott  ft  Fauiest 
and  J.  D.  Irwin,  for  appellees. 

WHITE,  J.  In  November,  1S95.  the  appel- 
lant, W.  T.  Cotton,  and  appdleea,  James  31. 
and  T.  0.  Crawford,  entered  Into  a  partner- 
ship agreement  to  otmduct  the  undertaker 
business  In  BUsabethtown.  Ky.  This  part- 
nership continued  till  some  time  in  1886, 
when  the  appellees  boi^^ht  out  the  Interest 
of  appellant  in  tbe  partnership  at  the  price 
of  ¥1,700,  about  which  there  la  no  contro- 
versy. Appellees  claim  in  their  petition  that 
at  the  date  of  this  purchase  by  them  of  ait- 
pellant'B  Interest  in  the  partnmh^  business 
appellant  contracted  and  agreed  with  plain- 
dffs  not  to  engage  In  the  undertaker  busi- 
ness in  Ellzabethtown  or  vicinity  while  appel 
lees,  or  either  of  them,  should  be  engageid  In 
said  business  In  said  city.  Appellees  fur- 
ther allege  that,  in  violation  of  said  agree- 
ment appellant  baa  brought  to  Elizabeth- 
town  a  stock  of  undertakers'  goods,  and  has 
t)egun  business  there,  and  has  offered  and 
is  offering  for  sale  the  goods,  and  baa  sold 
I  some  of  said  goods,  and  Is  conducting  foner- 
j  als,  etc.,  to  appellees'  damage;  and  they 
I  pray  for  an  Injunction  preventing  appellant 
1  from  doing  business  In  or  near  Ellzabeth- 
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town  Id  TiolatloD  of  bis  a^rreement  The  ) 
answer  filed  by  appellant  admits  the  part- 
nership and  sale  by  him  to  appellees  of  hia 
share  of  the  business,  but  denies  any  sale 
of  the  "good  Trill,"  or  any  contract  not  to 
engage  in  the  same  bnslness  while  appellees 
"were  so  engaged,  or  at  all,  either  at  Eliza- 
twthtowD  or  at  aay  place  whatever.  The 
answer  does  not  deny  that  appellant  Is  en- 
gaged In  the  business  of  undertaker.  On  the 
trial  before  the  chancellor  a  Judgment  was 
rendered  enjoining  and  restraining  appellant 
from  engaging  or  carrying  on  the  business 
of  an  undertaker  by  selling  coffins,  caskets, 
or  other  imdertakers'  goods,  or  by  furnish- 
ing hearses,  so  long  as  appellees,  J.  M.  Craw- 
ford and  T.  C.  Crawford,  or  either  of  them, 
ahall  continue  to  carry  on  the  business  of 
undertakers  in  said  town.  From  that  Judg- 
ment this  appeal  is  prosecuted. 

The  only  question  that  Is  before  us  on  this 
appeal  la  whether  the  Judgment  of  the  chan- 
cellor is  supported  by  the  evidence.  _  The 
chancellor  rendered  an  opinion  in  the 'case, 
and  the  same  appears  in  the  record  as  fol- 
lows: 

"The  policy  of  the  law  is  unfavorable  to 
the  enforcement  of  contracts  that  are  la  re- 
straint of  trade,  or  that  have  a  tendency  to 
prevent  competition  in  business,  and  the 
courts  are  not  authorized  to  Interfere  in  such 
cases  by  injunction  unless  the  contract  has 
been  dearly  proven,  and  the  damages  cannot 
lie  recovered  at  law  by  reason  of  the  injury 
being  continuous.  In  this  case  the  defend- 
ant is  a  young  man.  Just  fairly  starting  In 
life,  engaged  In  a  lawful  business,  and  in  a 
place  where  it  seems  to  me.  In  ordinary 
times,  at  least,  there  should  be  competition, 
and  where  each  party  or  firm  could  make 
the  business  profitable,  especially  where  It 
Is  carried  on  In  connection  with  some  other 
like  business,  as  Is  generally  the  case  In 
towns  and  cities  of  the  size  of  Elizabeth- 
town.  But  the  authorities  are  equally  clear 
that,  where  the  contract  has  been  clearly 
shown,  the  court  Is  bound  to  grant  the  relief 
sought.  In  this  case,  the  evidence,  to  my 
mind,  largely  preponderates  In  favor  of  the 
fact  that  the  defendant  not  only  sold  his 
good  will  to  the  plaintiffs,  but  that  be  ex- 
pressly agreed  at  the  time  not  to  carry  on 
a  like  business  at  Elizabethtown  whilst  the 
plaintiffs  continue  In  such  business  in  said 
city.  There  Is  necessarily  a  conflict  in  the 
evidence  In  this  case,  as  in  all  other  cases, 
but,  considering  all  the  circumstances,  the 
fact  of  the  defendant's  going  away  with  the 
evident  intention  of  not  returning,  his  re- 
fusing an  offer  to  conduct  a  like  bnslness 
for  another  party  here,  his  express  declara- 
tion that  'there  was  not  enough  business 
here  for  two,  and  that  any  one  with  good 
reason  would  know  this,*  together  with  other 
positive  evidence  In  the  case,  force  the  con- 
viction that  the  contract  was  made  as  set 
out  in  plaintiffs'  petition.  There  is  some 
testimony  tending  to  show  that  T.  0.  Craw< 


)  ford  made  statements  to  others  that  there 
was  no  contract  made  by  defendant  not  to 
go  into  business  again.  Whilst  this  sort  of 
evidence  Is  regarded  by  the  law  as  the  weak- 
est sort  of  evidence,  and  is  denied  by  Craw- 
ford, still  I  am  satisfied  that.  If  he  made  these 
statements.— which  he  may  have  done,— he 
evidently  meant  that  there  was  no  written 
contract  to  this  effect  Most  men  have  an 
idea  that  it  takes  a  writing  to  constitute  a 
contract,  and  that  a  mere  verbal  under- 
standing is  simply  an  agreement,  and  not  a 
contract  Every  agreement  Is  a  contract, 
whether  written  or  verbal,  but  this  Is  not 
generally  understood  by  men  unaccustomed 
to  the  use  of  these  terms,  and  for  this  rea- 
son confusing  and  misleading  statements 
are  often  made  In  reference  thereto  by  men 
not  familiar  with  such  terms.  The  fact  that 
the  contract  was  a  verbal  one  does  not  pre- 
vent Its  enforcement.  It  is  not  In  the  stat- 
ute of  frauds.  On  the  whole  I  hold  that 
the  plaintiffs  have  made  out  their  case  by  a 
clear  preponderance  of  the  evidence,  and  the 
plfdntlffs'  injunction  will  be  granted  as 
prayed  for." 

This  opinion  of  the  chancellor  we  adopt,  as 
we  think  it  Is  fully  supported  by  the  proof  In 
the  case.  Finding  no  error,  the  Judgment  is 
affirmed. 

M.  V.  MONAROH  00.  t.  BANK  OF 
HARDIXSBUBO. 
(Court  of  Appeals  of  Kentneto.    March  8, 
189a) 

Action  oir  Note— AccoiuioD&Tioir  Indorssb. 
"Where  the  defense  of  a  corporation  to  an 
action  on  a  note,  made  to  and  indoraed  and  dis- 
counted by  it,  is  that  it  was  merely  an  accommo- 
dadon  indorser,  and  that  fact  was  known  to 
plaintiff,  and  that  to  so  indorse  was  beyond  its 
power,  the  proof  thereof,  to  prevail,  most  he 
clear  and  conclusive. 

Appeal  from  circuit  court,  DavleSB  coontr. 
"Not  to  be  officially  reported." 
Action  by  the  Bank  of  Hardlnsbnrg  against 
the  M.  T.  Monarch  Company  on  a  note. 
Judgmmt  for  plaintiff.   X>efendant  appeals. 
Affirmed. 

Walker  &  Slack.  LltUe  &  Little,  and  Fali^ 
lelgh  &  Straus,  for  appellant.  Cbapeze 
Wathen  and  Oeo.  W.  Jolly,  for  appellee. 

BAZELRIGO,  J.  The  note  sued  on  by 
the  appellee  bank  was  sold  to  It  by  the  ap- 
pellant company,  to  whom  It  had  been  exe- 
cuted by  the  maker,  the  Belle  of  Nelson 
Distilling  Company,  and  proceeds.of  discount 
of  the  note  placed  to  the  credit  of  the  ap- 
pellant The  defense  of  appelant  Is  that  it 
was  merely  an  accommodation  Indorser,— a 
fact  known  to  the  appellee,— and  that  to  so 
indorse  was  beyond  Its  power.  U  we  give 
full  effect  to  the  plea  of  ultra  vires,  stilt, 
the  note  being  executed  by  the  maker  to 
api>ellant,  who  IndOTsed  and  discounted  it 
In  the  usual  course  of  business,  the  proof  of 
notice  to  the  bank  of  a  fact  wholly  Incon- 
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slBtent  vritt  the  form  of  the  paper  mast  be 
cieuT  and  c(mcluslve.  This  Is  bj  ib>  means 
the  case.  On  the  contrary,  there  was  no 
dealing  directly  between  appellant  and  ap- 
pellee. One  Tbrlxton,  at  the  Instnnce  of 
appellant,  placed  the  note  with  appellee, 
and  neither  gave  nor  attempted  to  give  any 
notice  that  appellant  was  merely  an  accom- 
modation Indorser  of  the  Belle  of  Nelaon  Dis- 
tUllnK  Company.  The  avowal  as  to  what 
Clarice  wotild  prove  In  this  particular  la  in- 
deflulte  and  misatisfactory.  We  ar«  m>t  sat- 
Isfled,  at  all.  that  the  indorsement  of  the 
paper,  eren  if  made  for  accommodation,  a« 
CDDtended,  is  ultra  vires;  but  it  does  not 
appear  necessary  to  decide  tUs  point.  Tbe 
Jodcmait  is  afflrroed. 


M.  V.  MONARCH  00.  v.  BANK  OP 
ELABDIXSBURO. 

(Ooort  of  Appeals  of  Kentucky*    March  8, 
1898.) 

IwsoLVBsci— RscaiTER— Pktitiox  —  StrrricjSKCT 
— AssiONHBNT  roR  BsNBPrr  or  Ckbd- 
iTORS— HrrscT  or. 

1.  A  petition  for  a  receiver  of  a  carpor&don, 

setting  up  a  judement,  return  of  executloD  nulla 
bonn,  and  averring  that  defendant  was  fraudu- 
lently dtvertinjr  its  assets,  and  that  there  were 
unpaid  subscrtDtioDS  to  the  capital  stock  of  de- 
fendant, remalaiufc  due  from  its  owner  and 
manager,  that  defendant's  indebtedness  was 
largely  in  excess  of  its  assets,  and  that  its  own- 
er and  manager  was  disposing  of  the  sssets  on 
hand  to  his  own  use,  and  resorting  to  various 
sc-bemet  to  defeat  the  creditoim,  is  sulficieDt. 

2.  A  corporation,  after  an  action  has  been 
brought  against  it  for  the  appointment  of  a  re- 
ceiver, cannot  defeat  the  object  of  the  action  by 
makinir  a  deed  of  assignment  for  the  benefit  of 
its  creditors  generally. 

Appeal  from  circuit  court,  DavtoH  county. 

"Not  to  be  ofllclally  reported." 

Action  by  the  Bank  of  Hnrdlnsbnrg 
against  the  H.  V.  Monarch  Company  for  ap- 
polBtment  of  receiver.  Jnd^ent  for  viaSn- 
tlff.  Defendant  appeals.  Affirmed. 

Walker  &  Slack,  Little  &,  Little,  and  Falr- 
leigh  &  Straus,  for  appellant  Cbapeze 
Wat  hen  and  Geo,  W.  Jolly,  for  appellee. 

HAZBLRTGG,  J.  Appellee  bank  having 
obtained  a  judgmmit  at  law  against  the  ap- 
pellant Monarch  Company,  a  corporation, 
followed  by  a  return  of  nulla  bona,  brought 
this  action  in  equity  for  the  appointment  of 
a  receiver  to  take  charge  of  and  collect  the 
assets  of  the  insolvent  concern.  It  set  up  Its 
judgment,  and  return  of  execution,  and  aver- 
red that  M.  V,  Monarch  was  indebted  to  the 
company  In  a  large  sum.  and  was  fraudu- 
lently diverting  the  assets  of  the  company 
from  their  proper  channel,  and  placing  them 
among  the  assets  of  other  alleged  corpora- 
tions, to  defeat  the  claim  of  appellees  and 
other  creditors;  that  large  storage  fees  due 
the  Monarch  Company  were  being  used  by 
other  corporations,  and  that  there  were  un- 


paid subscriptions  to  the  capital  stock  of  the 
company  remaining  due  from  M.  V.  Mon- 
arch; tbat  the  company's  Indebtedness, 
amounting  to  more  than  half  a  mlliion  dol- 
lars, was  largely  In  excess  of  its  assets;  and 
that  M.  V.  Monarch,  as  the  owner  and  man- 
ager of  the  Monarch  Company,  was  selUn^. 
disposing  of,  and  transferring  the  wblsklea 
and  assets  on  band,  which  In  fact  beltHiged 
to  him,  tboogh  In  the  name  of  various  cor- 
porations, to  some  of  his  creditors,  and  to 
bis  own  usea,  and  was  preferring  some  of  bis 
creditors  to  others,  and  resorting  to  various 
schemes  and  devices  to  defeat  tbe  credttom 
etc.  Other  speclflc  averments  are  made  re- 
specting Monarch's  attempted  disposition  of 
assets  under  his  controL  To  defeat  the  ap- 
pointment of  a  receiver,  as  asked  for  In  the 
petition  of  appellee,  and  in  the  petition  of 
another  creditor  who  joined  In  the  action, 
the  Monarch  Company  pleaded  that,  after 
the  Institution  of  the  action.  It  made  a  deed 
of  assignment  of  all  its  property  to  J.  A. 
Lyddane  for  the  benefit  of  creditors  geoexmi- 
ly,  and  Lyddane  had  executed  bond  and  un- 
dertaken the  trust.  The  court  sustained  tfae 
motion  for  appointment  of  a  receiver,  and 
directed  that  otScer  to  take  charge  of  the  as- 
sets of  the  company.  It  la  of  this  order  that 
the  company  now  complains. 

We  are  of  opinion  that  tbe  motion  was 
properly  sustained.  The  averments  of  tlie 
petition  are  snfHcient  to  give  the  dianceUor 
JnrisdlctloD  over  the  corporation  and  Its  as- 
sets. The  Qsual  remedy  afforded  creditors  of 
corporations  having  judgments,  and  return 
of  "No  property  found,"  Is  to  apply  to  the 
chancellor  for  a  receiver,  who  shall,  under 
direction  of  the  court  take  ctiarge  of  the 
property,  and  collect  by  suit  or  otherwise, 
tbe  assets  of  the  corporation.  2  Mor.  Priv. 
Corp.  t  867;  Smith,  Bee.  p.  354.  It  cannot 
be  that  the  chancellor,  having  obtained  juris- 
diction, is  to  surrender  it  at  tbe  instance  of 
the  debtor,  who  prefers  a  different  method 
of  settling  his  alRtlrs,  and  turn  the  complain- 
ing cieditor  out  of  court  There  is  no  reason 
why  tbe  affaire  of  the  corporation  may  not 
be  fairly  settled  by  the  receiver,  who  rep- 
resents all  the  creditors,  under  the  directions 
of  the  chancellor;  and  we  peroelv*  no  rea- 
son why  the  other  corporations,  alleged  to  be 
merely  different  trade-names  of  M.  V.  Mon- 
arch, may  not  be  made  parties.  Whether 
these  averments  be  true  or  false,  there  is  no 
reason  why  a  settlement  may  not  be  had  Id 
this  suit  of  all  matters  growing  ont  of  the 
business  of  the  M.  V.  Monarch  Comitany 
and  M.  V.  Monarch,  as  well  as  the  business 
of  the  various  trade  and  corporate  names 
under  which  M.  V.  Monarch  was  trading. 
In  justice  to  all  creditors,  such  a  settlement 
Is  Inevitable.  The  averments  as  to  these 
other  corporations  are  somewhat  Indefinite, 
and  the  conrt  properly  sustained  demurren 
to  the  petition.   The  judgment  Is  afflmwd. 


Digitized  by  Google 


HEED  V.  FIDELITY  'XBUST  St  SAFETY-VAULT  CO. 


GUIiLE3T  et  al.  t.  ABNETT. 
-<Coart  of  Appeals  of  Kentucky.    Feb.  24, 1898.) 

Hf>ME8TEAI>— BaLB  BT  HdSBAXD. 

One  who  occupies  land  as  a  homestead  has 
the  power  to  sell  the  same  for  a  valuable  con- 
sideration, without  his  wife  uniting  in  the  con- 
tract of  sale. 

Appeal  from  circuit  court,  Magoffin  county. 

"Not  to  be  afflcla]l7  reported." 

Salt  hj  H.  O.  Amett  against  K.  F.  QuUett 
and  others.  From  a  Jndgcoent  for  plaintiff, 
defendants  appeal.  Afflrmed. 

W.  S.  Pryor  and  D.  D.  Snblett,  for  appel- 
lants. W.  W.  UcGulre  and  John  S.  Salyer, 
(or  appellee. 

BURXAM,  J.  rnils  salt  was  brought  toe 
the  specbflc  performance  of  a  contract  for 
the  sale  of  a  tract  of  land,  which  appellant 
seeks  to  avoid  on  the  ground  that  at  the  date 
of  Its  execution  tie  was  bo  Incapacitated  hj 
drunkenness  as  to  be  incompetent  to  trans- 
act business;  and  It  Is  further  insisted  that 
the  writing  sued  on  Is  not  sufficient  to 
transfer  the  equitable  title  of  appellant,  and 
devest  him  of  his  homestead  in  the  land 
which  It  attempts  to  convey,  on  which  he 
resided  with  his  family  at  the  date  of  Its 
execution.  The  facts  as  they  appear  in  the 
record  show  that  appellant  was  largely  In- 
debted, and  appellee,  at  bis  request,  sign- 
ed notes  for  him  as  his  surety,  aggregating 
about  $1,150;  that  afterwards  he  was  sued 
on  these  obligations,  and  compelled  to  se- 
cure the  payment  of  them  by  a  mortgage  of 
his  own  real  estate,  which  was  subsequently 
sold  under  a  decree  of  the  court  to  pay  the 
debts  of  appellant,  and  to  reimburse  appel- 
lee for  these  moneys  so  paid  by  him  appel- 
lant sold  him  the  land  in  controversy,  which 
was  of  less  Talue  than  $1,000.  The  terms  of 
the  paper  make  It  a  contract  of  sale,  and  not 
a  mortgage.  The  fact  that  appellant  occu- 
pied the  land  as  a  homestead  does  not  Inter- 
fere uritta  his  power  to  sell  and  dispose  of 
same  for  a  valuable  consideration,  without 
bis  wife  uniting  with  him,  or  impose  any  re- 
straint upon  his  right  of  alienation  thereof. 
See  Brame  t.  Craig,  12  Bush,  404.  The  only 
ijnestlon  In  the  case  Is  whether  appellant,  at 
the  time  he  signed  the  contract  sued  on,  was 
capable  of  executing  it.  While  on  this  ques- 
tion of  fact  there  Is  some  conflict  In  the  tes- 
timony, we  do  not  feel  nnthortzed  to  disturb 
the  finding  of  the  chancellor;  wherefore  the 
Judgment  Is  affirmed. 


REED  V.  FIDELITY  TRUST  &  SAFETY- 
VAULT  CO. 

{Ocnirt  of  Appeals  of  Kentucky.  Feb.  24, 1S9S.) 

TBUST  DBXD — CONSTBUcnON  —  Hrir»~Child8S:t. 

Grantor  conveyed  property  In  trust  for  hig 
daughter  M.  for  life,  the  property  nt  her  death 
to  be  deeded  to  her  children;  and  the  deed  pro- 
vided that,  if  two  of  the  daughters  of  M.  "be 
living  at  the  death  of  their  mother,  their  re- 


I  spectire  portions  of  said  estate  shall  lie  con- 
veyed to  them  for  and  during  their  natural 
lives,  for  their  sole  and  separate  use,  and  to 
their  heirs  forever."  Held,  that  the  word 
"heirs"  was  nsed  in  the  sense  of  "children,"  and 
the  trust  deed  created  a  grant  to  M.'s  daugh- 
ters for  life,  with  remainder  to  their  children, 

!  and  the  children  would  take  a  vested  remainder, 
the  fee  vesting  on  the  birth  of  the  children,  pos- 
session being  postponed  until  the  death  of  their 
mothers. 

Appeal  from  circuit  court,  JefCerson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  Fidelity  Trust  &  Safety- 
I  Vault  Company  against  J.  D.  Reed  for  si>e- 
dfic  perfc»rmance  of  a  cwtract  Judgment 
for  plaintiff.   Defendant  ai^eals.  Affirmed. 

3.  D.  Reed,  in  pro.  per.   Helm.  Bruce  & 
Helm,  for  appellee. 

HAZEXRIGG,  J.  On  ftlarch  £2,  1852.  John 
'■  McKinley,  by  deed  (tf  that  date,  conveyed  to 
Andrew  McKinley,  In  trust  for  the  grantor's 
daughter  Mrs.  Mary  Churchill,  certain  real 
property  In  Louisville,  Ky.,  and  which,  aft- 
er the  death  of  Mary,  was  to  go  to  her  chil- 
dren, undra-  certain  conditions  and  restric- 
tions to  be  noticed  presently.  At  the  time 
of  this  conTcyance,  Mrs.  Churchill  had  four 
children,  two  sons  and  two  daughters.  The 
sons,  howerer,  died  In  infancy,  and  their 
interest  passed,  first,  to  their  mother,  and 
at  her  death  to  the  two  daught^,  who  are 
Mrs.  Julia  G.  January  and  Mrs.  Mary  Moss 
Hmnphrey.  By  appropriate  proceedings,  the 
particular  property  tiUe  to  vhlch  Is  now  in- 
volved was  allotted  to  Mrs.  January.  It  Is 
admitted  that  this  allotment  precludes  any 
claim  of  titie  or  Interest  In  the  property  on 
the  part  of  Mm.  Humphrey  or  her  children; 
and  the  only  question  presented  is:  "What 
Interest,  If  any,  do  the  children  or  grand- 
children of  Mrs.  January  take  under  the 
McKInl^  deed?  In  lfiB9,  Mrs.  January  con- 
veyed the  property  In  controversy  to  the 
Louisville  Athletic  dub;  and.  the  same  ques- 
tion nov  presented  having  been  raised,  the 
club  ffled  a  suit,  to  which  Mrs.  January  and 
her  children  were  made  parties,  and  tiie  titie 
quieted,  It  being  held  that  the  deed  of  Mrs. 
January  conveyed  a  good  and  sufficient  title. 
The  dub  mortgaged  the  property  to  the  ap- 
pellee. Fidelity  Trust  ft  Safety-Vault  Com- 
pany, and  the  latter  afterwards  became  the 
purchaser  at  judicial  sale.  Thereupon  ap- 
pellee sold  a  portion  of  the  property  to  ap- 
pellant Reed,  who  now  questions  the  title 
of  the  company,  by  declining  to  carry  out 
his  contract  of  purchase.  After  providing 
that  the  trust  estate  was  to  be  enjoyed  by 
I  Mary  Ohorchlll  during  her  life,  and  that  any 
surplus  from  the  nae  of  the  estate  over  the 
expenses  of  the  said  Mary  and  her  family 
should  be  Invested  In  real  estate  tar  the 
I  benefit  of  Mary's  children,  and  constitute  a 
I  part  of  the  trust  estate,  the  grantor.  Mc- 
I  Kinley,  provided  as  follows:  "At  the  death 
j  of  said  Mary  Churchill,  should  her  children 
'  or  any  of  them  be  of  full  age,  the  said  An- 
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drew  Bliall  convey  to  such  child  or  children 
being  of  full  age  his  or  her  equal  portion  of 
all  the  property  herein  conveyed,  Including 
an  cqnal  portion  of  such  as  may  be  acquired 
by  the  trustee  by  the  accumulation  of  the 
trust  estate.  And,  if  the  said  Mary  should 
die  before  any  of  her  children  arrive  at  full 
age,  the  said  Andrew  shall  retain  the  pos- 
session and  coutrol  of  the  trust  estate,  and 
apply  the  rents  accruing  therefrom  as  here- 
inbefore directed,  until  the  children  of  the 
said  Mary  shall,  reapectively,  attain  their 
majority,  when  he  shall  convey  to  them  iiic. 
respective  and  equal  portions  of  said  estate, 
as  hereinbefore  directed.  And  If  Julia 
Churchill  and  Mary  Moss  Churchill,  daugh- 
ters of  said  Mary,  be  living  at  the  death  of 
their  mother,  their  respective  portions  of 
said  estate  shall  be  conveyed  to  them  for 
and  during  their  natural  lives  for  their  sole 
and  separate  use,  and  to  their  heirs  forever." 

The  contention  of  appellant  Is  that  Mrs. 
January  toolc  only  a  life  estate,  with  the  re- 
mainder to  such  persons  as  might  at  her 
death  be  determined  to  be  her  heirs;  and  as 
she  Is  still  living,  if  any  of  her  children 
should  die  before  her,  leaving  children,  then 
they  would  be  the  heirs  who  would  take  un- 
der the  designation  of  "heirs"  In  the  deed. 
It  Is  conceded  that,  as  the  children  of  Mrs. 
January  (now  all  adults)  have  Joined  with 
her  In  toidering  conveyance  of  the  property 
to  appellant,  no  defect  of  title  can  exist  un- 
less the  estate  In  remainder  to  the  "heirs" 
of  Mrs.  January  Is  a  contingent  one;  and  It 
tieems  clear  to  ns  that,  if  any  remainder  es- 
tate is  created  at  all  by  the  words  "to  their 
heirs  forever,"  It  Is  because  the  word  "heirs" 
Is  used  in  the  sense  of  "children."  Assum- 
ing this,  then  we  would  have  a  plain  grant 
to  Mrs.  January  for  life,  with  remainder  to 
her  children,  and  the  children  would  take  a 
vested  remainder;  the  fee  vesting  at  the  ear- 
liest possible  time  aa  the  children  came  Into 
being,  in  according  with  the  well-settled  rule, 
although  the  possession  would  be  postponed 
until  the  death  of  their  mother.  Under  this 
construction,  the  appellee  baa  perfect  title,  and 
the  chancellor  pro[>erly  held  appellant  boimd 
to  accept  It  under  his  contract.  The  con- 
tention of  appellee  goes  beyond  this,  and  it 
is  Insisted  that  Mrs.  January  took  a  fee,  and 
there  Is  no  remainder  created  at  all  under 
the  McKlnley  deed.  He  argued  that  the  sole 
purtwse  of  the  grantor  was  to  impress  the 
character  of  separate  estate  on  the  proiwrty 
given  his  grandchildren,  and  he  bad  no  pur- 
pose to  limit  or  restrict  the  fee  beyond  his 
grandchildren.  As  the  words  "heirs  forever" 
are  ordinarily  words  of  inheritance,  and  are 
descriptive  of  the  Inheritable  character  of 
the  estate  conveyed,  and  not  of  the  persons 
who  are  to  take  the  estate,  and  are  therefore 
wholly  Inappropriate  to  describe  an  estate 
for  life,  there  Is  great  plausibility  in  this 
contention.  But  It  Is  sufficient  for  the  case 
presented  to  say  that  the  title  tendered  by 
the  appellee  ia  a  good  and  perfect  one  nn- 


I  der  the  constractlon  first  dlscaased,  and  a 
i  decision  of  the  point  raised  by  appellee  Is 
unnecessary.   The  Judgment  Is  affirmed. 


BTRD  v.  ROSE. 

(Court  of  Appeals  of  Kentucky.  Feb.  26,  1896.) 

!  Afpkal— JuBisDicTioy— Bboord— Adtbbsb  Poe- 
SKSS  [OS— EviDBiroB. 

1.  The  court  of  appeals  has  jurisdiction  of  an 
appeal  from  a  judgment  for  any  amount  for  re- 
moving timber  from  land,  where  the  pleadings 

'  raise  the  issue  as  to  the  ownership  of  the  land. 

2.  The  fact  that  the  certificate  of  the  clerk 
does  not  certify  to  a  complete  transcript  is  not 
a  ground  for  a  dismissal  of  the  appeal,  where 
the  schedule  Is  incorporated  in  the  reewd,  and 
directs  a  copy  of  all  material  parts  of  the  record, 
and  the  record  appears  to  be  complete. 

3.  Plaintiff  claimed  under  a  deed  to  a  line  in 
defendant's  field,  and  it  was  not  shown  to  have 
been  marked.  Defendant  had  been  In  posses- 
sion of  bis  land  for  30  years,  and  claimed  to  a 
well-marked  Viae  on  tlie  ground.  HHd,  that  a 
verdict  that  plaintiff  had  a  possessory  title  to 

\  the  land  between  said  lines  was  erroneous. 

I    Appeal  from  drcnlt  court,  Wolfe  coonty. 
I     "Not  to  be  officially  r^rted." 
,    Action  by  W.  T.  Rose  against  O.  L.  Byrd. 
I  Judgment  for  plaintiff,  and  defendant  appeals. 
'  Reversed. 

Holt  &  Holt  and  A.  P.  Byrd.  for  appellant. 
{  John  L.  Scott  &  Son,  for  appellee. 

WHITE,  J.  The  appellee,  W.  T.  Rose, 
brought  this  action  in  the  Wolfe  drcuit  court 
against  appellant  for  damages  to  realty  by 
cutting  and  removing  timber  from  the  land, 
describing  same.  Appellant,  by  answer,  de- 
nied the  possession  or  ownership  of  appdlec 
of  the  land  described,  but  speelflcally  allegcKl 
ownership  in  himself,  as  well  as  possession, 
and  that  he  had  so  been  the  owner  and  In 
possession  for  more  than  30  years.  The  alle- 
gations of  the  answer  were  denied  by  r^y. 
With  the  issue  thus  made,  the  case  was  tried 
before  a  Jury.  The  record  shows  that  the 
court  gave  one  instruction  to  the  Jury,  who 
retired,  and  afterwards  reported  to  the  court 
they  could  not  agree.  The  court  then  gave 
to  the  jury  two  other  Instructions,  and  then 
counsel  for  apijellant  acked  to  permit  them  to 
argue  the  case,  and  the  court  refused  bo  to 
do,  and  appellant  excepted  to  the  ruling.  Tlx- 
Jury  returned  a  verdict  for  appellee  (plaintiff 
below)  for  six  dollars.  Jud^ent  was  en- 
tered thereon.  After  appellant's  motion  and 
reasons  for  new  trial  bad  been  made  and 
overruled,  he  prosecutes  this  appeal. 

Appellee  presents  for  our  consideration  a 
motion  to  dismiss  this  appeal  for  want  of  Ju- 
risdiction, the  amount  of  the  Judgment  be^n^ 
I  only  six  dollars.  We  are  of  opinion  this  court 
I  has  Jurisdiction  of  this  appeal.  The  plead- 
I  Ings  filed  herein  make  the  issue  sharp  as  to 
I  the  ownership  of  the  land.  This  Judgment. 
I  though  only  for  money,  could,  in  oar  opinion. 
I  be  pleaded  as  res  adjudlcata  as  to  this  land 
!  between  these  same  parties,  and  it  therefcwv 
I  necessarily  follows  that  tlUe  to  land  la  In- 
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Tolved  by  this  judgment,  and  in  all  such  cases 
ttaiB  court  has  jurisdiction. 

Coansel  for  appellee  Insist  that,  as  the  cer* 
tiflcate  of  the  clerk  does  not  certify  to  a  com- 
plete transcript,  this  court  should  apply  the 
rule  of  strictness  as  to  a  complete  record,  and 
dismiss  because  the  notice  Is  not  affirmatively 
shown  to  have  been  giren,  as  well  as  the 
rule  presnmlng  that  the  omitted  parts  would 
Bustf^ln  the  Judgment  of  the  lower  court  The 
whedule  Is  copied  In  the  record,  and  we  think 
it  directs  a  cc^  of  all  the  record  that  would 
be  in  any  way  material  to  a  decision  of  the 
case.  It  omits  to  direct  a  copy  of  summons, 
sabpoensfl  or  attachments  for  witnesses,  or 
orders  of  continuancer  If  such  there  be,  but 
by  its  terms  directs  copies  of  everything  else. 
From  an  examination  of  the  record  it  appears 
to  be  complete,  contains  all  the  pleadlnj^s,  mo- 
tions, exhibits  filed,  trial,  bill  of  exceptions, 
motion  for  new  trial,  judgment,  and,  In  fact, 
eTerytbIng  Oae  that  could  imperiy  be  nsed  on 
the  trial. 

The  plaintiff  failed  to  exhibit  paper  title 
mifficlent  to  entitle  him  to  recover,  but  relied 
solely  on  his  possessory  title.  As  to  pcsscs- 
sory  title  plaintiff  (appellee)  showed  that  he 
claimed  by  his  deed  to  Byrd's  line,  and  claim- 
ed that  line  to  be  Inside  of  Byrd's  field,  and  It 
was  not  shown  to  have  been  marked.  On  the 
part  of  appellant  It  was  shown  that  he  had 
been  In  possession  of  his  land  for  30  years, 
and  claimed  to  a  well-marked  line  on  the 
ground,  and  this  line  includes  the  land  in  dis- 
pute. In  view  of  this  testimony,  we  are  of 
opiidon  that  the  verdict  is  palpably  against 
the  evidence,  and  should  have  been  set  aside 
on  the  motion  for  new  trial.  For  this  error, 
the  judgment  Is  reversed,  and  cause  remand- 
ed, with  directions  to  grant  a  new  trial,  and 
for  farther  proceedings. 


SCHUSTER  V.  WHITE'S  ADM'R. 
fOnirt  of  Appeals  of  Kentucky.  Feb.  10,  1898.) 
Contracts— Rm  Judicita. 
A  recovery  on  a  contract  for  boarding  does 
not  bar  a  suit  on  ■  separate  contract  for  nursing 
and  washing  dono  for  defendant  wtiile  she  was 
boarded. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Nicholas  Schuster  against  the 
Hdminlstrator  of  the  estate  of  Matilda  White, 
deceased.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed. 

M.  L.  Harbeson  and  Wm.  Qoet>el,  for  ap- 
pellant O'Hara  &  Rouse,  for  appellee, 

PAYNTER,  J.  It  Is  averred  In  the  petition 
that  on  the  18th  day  of  January,  1892,  the 
decedent  being  then  ill,  and  needing  and  de- 
siring nursing  and  attention  necessary  for 
nn  invalid,  had  herself  conveyed  to  the  resi- 
dence of  the  plaintiff;  and  from  that  time 
forward  the  plaintiff,  at  her  special  Instance 
and  request,  for  84  weeks,  rendered  and  fur- 
nished to  ber  sncta  naming  and  attention. 


and  had  done  for  her  necessary  washing,  for  ' 
which  he  claims  $495.  She  died  In  Septem- 
ber, 1893.  In  the  fifth  paragraph  of  the  an- 
swer It  Is  averred  that  the  plaintiff  was  In- 
debted to  the  defendant,  as  administrator  of 
Mallnda  White,  In  the  sum  of  $ — —  upon 
a  note  executed  by  him  to  decedent,  upon 
wliich  the  defendant,  as  administrator,  In- 
stituted a  suit  In  the  Kenton  circuit  court 
against  the  plaintiff;  that  the  plaintiff  In 
this  action  filed  an  answer  and  set-off,  in 
which  he  alleged  that  the  decedent  was  In- 
debted to  him  at  the  time  of  her  death  in  the 
sum  of  ?217,50,  for  boarding  the  decedent 
from  .January  18,  1892,  until  her  death, 
"which  period  covers  the  same  period  cover- 
ed by  the  claim  in  this  action  for  the  said 
nursing;  attention,  and  washing,  and  is  the 
same  services  done  and  performed  by  the 
plaintiff,  and  sued  for  in  his  set-off  In  the 
former  action."  From  the  language  used  hi  the 
transcript, there Isevldeutlysomeof  the  reply 
omitted,  as  It  does  not  expressly  state  that 
the  Judgment  was  rendered  in  that  action. 
However,  the  defendant  pleads  and  relies 
upon  the  judgment  In  bar  of  plaintiff's  ac- 
tion. The  reply  to  the  fifth  paragraph  of  the 
answer,  wherein  the  plaintiff  denies  that  the 
claim  for  board  set  up  In  his  former  answer 
and  set-off,  mentioned  In  the  defendant's 
answer,  Is  the  same  service  done  or  perform- 
ed by  the  plaintiff  for  which  he  sues  In  this 
action;  'and  he  denies  that  he  sought  In  that 
action  to  recover  or  set  up  any  cause  of  ac- 
tion or  claim  for  compensation  for  attention, 
nursing,  or  washing,  or  for  any  services  per- 
formed for  the  decedent,  and  denies  that  In 
the  former  action  he  sought  to  recover  or  set 
np  any  cause  of  action  for  any  of  the  acts 
or  services  for  which  he  seeks  to  recover  In 
this  action.  The  court  appears  to  have  sus- 
tained a  demurrer  to  the  fifth  paragraph  of 
the  reply.  At  the  same  time  the  defendant 
filed  an  amended  answer,  which  was  trav- 
ersed of  record,  in  which  he  averred  that 
"the  said  demand  sued  for  by  the  plaintiff 
In  this  action  Is  a  demand  founded  In  con- 
tract, as  Is  also  the  demand  set  out  and  sued 
on  by  way  of  set-off  in  the  former  action  of 
this  defendant  against  the  plaintiff  herein, 
were  co-exlstent  and  pending  at  the  time 
when  the  said  plaintiff  herein  filed  his  plea 
of  set-off  In  said  former  action,  omitting  to 
set  up  the  cause  of  action  now  sued  on  by 
him,  and  said  plaintiff  omitted  to  prosecute 
his  cause  of  action,  wblch  be  might  and  then 
ought  to  have  done;  and  this  defendant  now 
pleads  that  the  said  cause  of  action  Is  now 
barred."  It  will  be  observed  that  It  was 
averred  In  the  answer  that  the  claim  upon 
which  plaintiff  now  seeks  to  recorer  was  liti- 
gated In  the  former  action.  The  reply  de- 
nies this  fact.  While  the  court  sustains  a 
demurrer  to  this  reply,  yet  the  defendant 
In  the  amended  answer  admits  that  It  was 
not  the  claim  In  suit  that  was  litigated  In 
the  former  action,  bat  seeks  to  defeat  a  ra- 
coTery  by  alleging  that  the  claim  litigated  In 
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the  former  action  and  the  one  apon  which 
this  action  Is  brought  "were  co-exiatent  and 
pending"  at  the  time  when  the  plaintUT  filed 
his  plea  of  set-ofC  In  the  former  action. 
When  the  plaintiff  declined  to  plead  further, 
the  court  dismissed  the  petition. 

It  Is  Insisted  that  the  pleadings  In  this  case 
show  that  the  question  was  res  adjudlcata. 
The  onl7  fact  that  Is  admitted,  outside  of 
the  pendeucy  of  the  former  suit,  is  that  the 
claim  In  suit  and  the  alleged  liability  there- 
on accrued  at  the  same  time  as  the  claim 
for  board  which  was  set  up  in  the  former 
action.  It  Is  alleged  In  the  amended  answer 
that  the  claim  for  board  was  founded  In  con- 
tract, and  that  the  claim  sued  on  In  this  ac- 
tion was  founded  In  contract.  Whether  the 
claim  for  board  grew  out  of  a  separate  and 
distinct  contract  from  the  claim  for  nursing, 
attention,  and  washing  does  not  appear.  If 
they  were  separate  and  distinct  contracts, 
it  does  not  follow  that,  because  the  one  for 
board  was  pleaded  as  a  set-oS  In  the  former 
action,  and  the  rights  adjudged  therein,  such 
Judgment  would  be  a  bar  to  the  present  ac- 
tion. If  the  alleged  liabilities  grew  out  of 
the  same  contract,  then  plaintiff's  failure  to 
assert  all  claim  to  which  he  was  entitled  un- 
der that  contract  in  the  former  action  would 
preclude  him  from  doing  so  now,  because  be 
could  not  separate  the  various  sums  for 
which  the  decedent  may  hare  been  liable 
under  that  contract,  and  malntaiiv  distinct 
actions  thereon.  If  the  decedent  was  liable 
for  board,  nursing,  washing,  and  attention 
under  one  contract,  the  plaintiff  could  not 
sue  for  the  Item  of  board  on  the  contract, 
and  then  maintain  on  action  on  the  same 
contract  for  nursing,  attention,  and  washing. 
If  the  liabilities  occurred  under  separate 
and  distinct  contracts,  there  Is  no  reason 
why  the  suit  upon  one  of  the  contracts 
would  bar  a  recovery  on  the  other.  These 
were  facts  that  can  only  be  known  and  as- 
certained either  by  amended  pleadings  or 
by  evidence  offered  on  the  trial  of  the  case. 
Freem.  Judgm.  |  24d,  we  think,  lays  down 
a  correct  rule,  to  wit:  "An  adjudication  is 
final  and  conclusive,  not  only  as  to  the  mat- 
ter actually  determined,  but  as  to  every  oth- 
er matter  which  the  parties  might  have  liU- 
gated  and  have  bad  decided  as  Incident  to 
or  essentially  connected  with  the  subject- 
matter  of  the  litigation,  and  every  matter 
coming  within  the  legitimate  purview  of  the 
original  action,  both  In  respect  to  matters  of 
claim  and  defense."  The  judgment  estops, 
not  only  as  to  every  ground  of  recovery  or 
defense  actually  presented  In  the  action,  but 
also  as  to  every  ground  which  might  or 
should  have  been  presented,  when  applied 
to  the  demand  or  claim  In  controversy. 
Therefore,  we  think.  If  the  claim  In  suit 
grew  out  of  the  same  contract  which  was 
the  basis  of  the  claim  of  set-off  In  the  for- 
mer action,  the  right  to  recover  In  this  ac- 
tion is  barred  by  the  Judgment  in  the  former 
action.  Where  a  party  has  several  causes  of 


action  against  another,  he  cannot  be  com- 
pelled to  Join  them  In  one  action  becauee 
they  are  of  such  a  character  that  tbe  lav 
would  permit  them  to  be  Joined  in  tbe  same 
action.  Therefore,  if  the  demand  in  tbe  for- 
mer suit  and  the  present  one  grew^  out  of 
separate  and  distinct  contracts,  aJthougi: 
they  might  have  been  pleaded  in  the  former 
action,  the  right  to  recover  In  this  Buit  woi:M 
not  be  barred.  We  do  not  think  the  issue- 
are  so  presented  In  tbe  pleadings  as  to  en- 
able us  to  adjudge  whether  or  not  the  claic: 
in  this  action  Is  barred  by  the  judgment  lo 
the  former  action.  Therefore  the  judgment 
Is  reversed  for  proceedings  consistent  with 
this  opliiion. 

WELCH  et  al.  v.  WELCH  et  sL 

(Court  of  Appeals  of  Kentucky,  Feb.  20,  1S9S.) 
ADMiNi8Ti(A.Tio:t— Widow's  Auawaxcb. 
Qnder  Ky.  St  I  1403,  which,  In  pEoridinc 
for  the  exemptions  of  the  widow,  descnbes  pru^ 
erty  to  be  set  ap.irt  for  her.  and  providea  that, 
when  such  is  not  on  haad.  she  is  to  have  in  lica 
thereof  other  property  or  money,  when  the  prup- 
erty  described  is  on  hand,  she  is  compelled  to 
take  it 

Appeal  from  circuit  court,  Uarlon  county. 

"Not  to  be  ofllelally  reported." 

Suit  between  E.  H,  Welch,  etc.,  against  R 
A.  Welch,  etc.  From  a  Judgment  against  B. 
R.  Welch,  he  appeals.  Affirmed. 

Ben  Spalding  and  T.  lu  saelen.  for  appel- 
lant John  UcCbord,  for  i$peUe& 

PATNTER,  J.  D.  W.  Welch  died.  leaving 
a  widow,  but  no  children.  The  widow  quali- 
fied as  the  administratrix  of  her  husband's 
estate.  Ue  left  some  personal  property,  con- 
sisting In  household  goods  and  41^  shares  of 
stock  In  the  Lebanon  RoUer-MIU  Company. 
In  lieu  of  all  exemption,  the  appraisers  set 
apart  to  the  widow  7%  shares  of  the  stock, 
par  value  of  which  was  |7D0.  Under  the 
statute,  tbe  widow  was  entitled  to  the  house- 
hold goods,  or,  at  any  rate,  most  ot  them, 
notwilhstandlng  there  were  no  children. 
The  widow,  under  section  1403,  Ky.  St.  was 
entitled  to  have  set  apart  to  her,  as  exempt 
from  distribution  and  sale,  the  same  proper- 
ty as  she  would  have  been  had  there  been 
Infant  children,  except  she  was  not  entitled 
to  provisions  which  the  statute  contemplates 
shall  be  allowed  for  the  support  of  Infant 
children  living  with  her.  This  section  of  the 
statute  particularly  describes  the  property 
which  shall  be  set  apart  to  the  widow  as  ex- 
empt from  distribution  and  sale,  and  with  as 
much  particularity  it  provides  that,  wher? 
certain  articles  are  not  on  hand,  she  Is  enti- 
tled, In  lien  of  them,  to  have  other  property 
or  mouey  set  apart  to  her  and  the  Infant 
children.  If  there  be  any  residing  wlUi  her. 
If  other  property  or  money  is  to  be  given  lo 
lieu  of  such  property  to  which  she  la  enti- 
tled, but  not  on  hand,  then  the  amount  of 
It  Is  named.  J^'or  Instance,  she  Is  entitled  t« 
two  horses,  or  <me  horse  and  one  yoke  of 

Digitized  by  Google 


DEPOSIT  BANK  v.  irJL.£MIN<;}. 


.961 


cxen;  If  not  on  band,  other  property  not  to 
exceed  In  value  flOO  for  each  work  iborse  or 
yoke  of  oxen.  When  the  property  is  on  hand 
which  the  law  directs  shall  be  set  apart  to 
the  widow,  she  is  compelled  to  take  It,  al- 
though It  be  of  much  leas  value  than  the 
amount  she  would  receive  in  the  event  it 
was  not  on  band.  To  illustrate:  Suppose 
there  were  two  boraea  on  band  of  the  value 
of  $50  eacb,  she  would  not  be  entitled  to 
the  difference  between  that  and  the  $200 
which  should  be  allowed  her  in  the  absence 
of  such  borses.  It  is  so  with  the  household 
goods  and  the  other  property  exempt  from 
distribution  and  sale.  The  administratrix 
could  not  the  houaetaold  soods,  and  cred- 
it It  to  the  wtate,  and  then  have.  In  lieu  of 
such  articles,  property  or  money  set  apart  to 
her  of  the  valae  designated  in  the  statute. 

Tbe  statute  says:  "But  In  no  case  shall 
the  appraisers  set  apart  to  either  widow  or 
child  or  children  property  or  money  in  lieu 
of  the  articles  allowed  by  law  of  greatcv 
value  in  the  aggregate  than  seven  bundled 
and  fifty  dollars."  The  statute  provides 
that  to  sustain  the  widow  and  Infant  chil- 
dren residing  with  her  for  one  year,  there 
shall  be  set  apart  a  sufficiency  of  provisions, 
includii^  bceadstuffs,— if  It  is  not  on  liand, 
then  so  much  of  the  live  stock  suitable  for 
that  purpose,  and  of  the  growing  crops,  if 
any,-HU  may  be  necessary  to  supply  the  de- 
ficiency, and,  if  not  on  hand,  other  property 
or  money  In  lieu  thereof,  not  exceeding  950. 
for  the  support  of  the  widow  and  each  In- 
fant child  living  with  her.  The  statute  al- 
so provides  that  nothing  shall  be  set  apart 
to  the  widow  for  the  support  of  infant  chil- 
dren, if  there  be  none  residing  in  the  family 
with  her.  When,  as  In  this  case,  there  are 
no  infant  children,  then  the  appraisers  do 
not  have  to  take  Into  consideration  tbe  ques- 
tlon  of  tbe  sutUciency  of  provisions  for  tbelr 
support.  It  is  manifest  from  tbe  language 
of  the  statute  that  tbe  legislature  did  not  in- 
tend that  a  fixed  sum,  to  wit,  $750,  should 
be  allowed  because  tbe  amount  to  wblcb  the 
widow  is  entitled  is  changed  by  the  fact  of 
infant  children  living  In  tbe  family  with  ber. 
Necessarily,  a  greater  sum  woald  be  allow- 
ed where  there  are  infant  children  than  in 
a  caae  where  tbe  decedent  left  only  a  widow. 
Suppose  a  case  where  there  was  none  of  tbe 
property  on  hand  which  the  widow  and  in- 
fant children  would  have  been  entitled  to 
have  had  set  apart  to  them,  and.  further, 
that  there  were  12  Infant  children  reading 
with  the  widow;  then  the  appraisers  should 
allow,  in  lieu  of  such  property  as  was  not 
on  hand,  the  amounts  fixed  in  The  statute; 
and,  if  thoy  allowed  to  the  widow  and  in- 
fant children  $50  each  in  lieu  of  provisions, 
then  tbe  total  of  such  sums  would  exceed  In 
value  $760.  In  such  case  tbe  nppralRers 
would  be  restricted  to  tbe  $750,  and  the  wid- 
ow would  be  compelled  to  accept  that 
amount.  In  this  case  the  widow  should  have 
been  required  to  take  (1)  such  personal  pnq^ 


erty  on  band  as  is  by  law  exempt  from  dis- 
tribution and  sale.  (2)  lu  lieu  of  wlutcrer 
part  thereof  aa  was  not  -on  lumd  to  vvbk-li 
she  was  entitled,  there  should  have  beeu  set 
apart  to  her  other  property  or  money  of  the 
value  as  designated  In  the  statute.  (3)  If 
there  were  not  provisions,  IhoIikMuk  bread- 
stuffs,  on  band  to  support  her  for  one  year, 
then  there  should  have  been  set  apart  to 
ber  BO  much  of  the  live  stock  suitable  for 
that  purpose,  and  of  the  growing  crop,  If 
any,  as  was  necessary  to  supply  the  defi- 
ciency, and,  if  not  on  band,  other  property 
or  money  In  lieu  thereof,  not  exceeding  $50; 
and,  as  there  wwe  no  infant  cliildren  living 
with  her,  she  was  not  entitled  to  any  allow- 
ance of  property  or  money  for  their  support 
We  do  not  think  the  appraisers  were  au> 
-tborlzed  to  set  apart  tbe  ^^.  sharesiof  roller- 
mill  stock  to  the  widow.  The  court  below 
adjudged  the  stock  should  be  sold,  and  re- 
served the  question  as  to  the  amount  to 
which  the  widow  was  entitled.  There  seems 
to  be  bnt  little  difficulty  In  ascertaining  tbe 
proper  amount  for  the  widow,  aa  the  statute 
seems  to  be  very  plain  In  prescribing  the 
property  and  money  to  which  she  is  entitled. 

It  Is  suggested  that  tbe  demurrer  should 
not  have  been  sustained  to  the  answer.  Tbe 
petition  alleges  tbe  facts  with  reference  to 
the  appraisement  of  the  roller-mill  stock  and 
the  estate,  and  there  is  filed,  as  part  of  It 
the  report  which  the  appraisers  made. 
White  tbe  answer  denies  the  allegation  that 
the  7%  shares  of  stock  were  worth  loss  than 
$750,  it  does  not  deny  the  allegations  with 
reference  to  the  value  of  the  personal  es- 
tate, as  shown  by  the  sale  bill,  nor  the  al- 
legation that  the  amount  of  the  property 
which  she  was  entitled  to  receive  was  great- 
ly less  in  value  than  the  7%  shares  of  stock. 
We  think,  as  the  pleadings  stood,  the  Jndg- 
nient  of  the  court  Is  not  erroneous,  especially 
as  tbe  court  reserved  the  question  to  make 
a  suitable  allowance  to  the  widow.  Tbe 
judgment  la  affirmed. 


DEPOSIT  BANK  OF  CARLISLE  t. 
FLEMING. 

(Oonrt  of  Appeals  of  Kentucky.   Feb.  20, 1898.) 

Banks  —  Liabilities —  Nboliobncb  or  CAnniKB. 

1.  A  loan  of  money  to  a  bank  on  the  represen- 
tations of  its  cashier  that  he  would  loan  it  out 
on  tirat  mortgage  ott  good  real  estate,  and  allow 
6  per  cent.,  must  be  considered  as  done  with 
the  full  knowledge  of  the  bank,  in  the  absence  of 
evidence  to  the  contrary,  where  the  entries  of 
all  dealing  coDceming  the  money  had  l>een  made 
both  on  the  bank's  individual  ledger  and  in  tbe 
pass  book  of  the  creditor. 

2.  A  loan  by  a  bank  of  a  certain  sum  to  per- 
sons who  were  known  by  its  cashier  to  be  m  a 
precarious  financiiil  condition,  and  with  knowl- 
edge thnt  the  loan  wsis  to  liny  losses  incurred  in 
s])eculative  eatci'prUos,  does  not  show  reason- 
able care  to  loan  such  sum  on  good  security. 

Appeal  from  cbrcnlt  oonrt,  Nicholas  county. 
"Not  to  be  officially  raported." 
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Action  hj  Ida  Fleming  against  the  Deposit 
Bank  ot  Carlisle.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Hanson  Kennedy  and  Uoas  &.  Son  for  ap- 
pellant John  P.  Norrell  and  Jolm  L  Wil- 
liamson, for  appellee. 

BTJRNAM,  J.  Appellee  alleges  that  she 
deposited  with  the  appellant  bank  $1,500,  un- 
der an  agreement  with  the  bank  that  this 
money  was  to  be  Invested  safely,  so  as  to 
yield  her  Interest  at  the  rate  of  6  per  cent, 
per  annum,  and  that  the  bank  was  to  have, 
as  compensation  for  Its  serrlces,  all  that  It 
could  make  out  of  the  money  In  excess  of  0 
per  cent;  that  this  Agreement  was  made 
with  the  cashier  of  the  bank,  with  the  ap- 
proval of  the  directors;  and  that  her  money 
was  loaned  to  persons  who  at  the  time  the  ' 
loan  was  made  were  insolvent,  which  fact 
was  known  to  the  cashier,  or  could,  by  the  | 
exercise  of  ordinary  care,  have  been  so  i 
known.  Appellant,  for  answer,  denies  that 
It  ever  entered  Into  any  agreement  with  ap- 
pellee by  which  her  money  was  to  be  invest- 
ed by  the  bank  "In  safe  security,  so  as  to 
yield  her  6  per  cent.  Interest  per  annum,"  or 
loaned  at  all  by  it;  denies  that  the  persons 
to  whom  the  money  was  loaned  were  at  the 
date  of  the  transaction  insolvent  or  known 
by  the  cashier  to  be  so;  and  denies  the  pow- 
er of  the  cashier  to  enter  into  such  an  agree- 
ment and  its  liability  thereunder.  On  the 
trial  of  the  case  In  the  lower  court,  the  Jury, 
under  a  peremptory  Instruction,  found  for 
plaintiff,  and  we  are  asked  on  this  appeal  to 
reverse  the  Judgment,  chiefly  upon  the 
ground  that  the  court  erred.  In  giving  the  per- 
emptory instruction,  and  In  the  refusal  to 
give  instructions  Nob.  2  and  3  offered  by  de- 
fendant 

By  Instruction  No.  2  the  court  was  asked 
to  say  to  the  Jury  that  unless  they  believed 
from  all  the  evidence  that  Congleton,  as 
cashier,  had  authority  from  the  defendant's 
t>oard  of  directors  to  borrow  or  use  plain- 
tiff's money,  and  to  allow  her  Q  per  cenL 
Interest  thereon,  or  that  it  was  the  custom 
or  usage  of  the  defendant  to  borrow  or  use 
money  other  than  its  capital  stock  and  regu- 
lar deposits,  and  allow  6  per  cent.  Interest 
theroon.  they  should  find  for  the  defendant; 
and  in  Instruction  No.  3  defendant  asked  the 
court  to  say  to  the  Jury  that  If  they  be- 
lieved from  all  the  evidence  that  Ck>ngleton. 
as  cashier  of  defendant  bank,  exercised  rea- 
sonable skill  and  ordinary  care  In  lending 
plaintiff's  money,  and  that  at  the  time  be 
loaned  the  same  to  the  firm  of  W.  A.  Wilson 
A  Co.  that  firm  was  solvent,  or  that  Congle- 
ton had  reason  to  believe  that  the  firm  was 
solvent,  then  they  should  find  for  the  defend- 
ant The  appellant  also  complains  of  the  ad- 
mission of  testimony  tending  to  prove  dec- 
larations made  by  the  cashier  as  to  the  11a- 
Mltty  of  the  bank  for  plalntllTs  money. 

The  facta  as  detailed      the  witnesses  ap- 


pear to  be  about  as  follows:  Appellee  had 
some  money  which  she  desired  to  make 
profitable,  and  she  authorized  her  brother 
J.  P.  Fleming  to  make  some  arrangement 
about  It  He  states  that  In  December,  1888, 
he  was  in  Carlisle,  and  went  to  see  the 
cashier  of  the  defendant  bank,  and  asked 
him  if  he  could  use  his  sister's  money;  that 
he  replied  that  he  could,  at  6  per  cent.,  and. 
in  response  to  an  Inquiry  as  to  how  it  wa^t 
to  be  used,  he  replied  that  he  would  take 
her  money,  and  use  it  in  the  same  way  that 
he  did  Mr.  Dennis*  (Mr.  Dennis  being  a 
brother-in-law  of  appellee's  brother),  whose 
money  the  bank  had  been  handling  for  a 
number  of  years,— that  Is,  that  he  would 
loan  it  on  first  mortgage  on  good  real  es- 
tate, and  allow  6  per  cent  interest;  that  he 
produced  a  package,  and  showed  to  witness 
exactly  how  be  had  loaned  the  money  of 
Mr.  Dennis;  that,  under  this  agreement,  9600 
was  Immediately  deposited  In  the  defendant 
bank;  and  that  subsequently  thereto,  at  in- 
tervals, under  the  same  arrangement,  ap- 
pellee transmitted  to  appellant  bank,  through 
the  bank  at  Flemlngsburg,  various  sums,  un- 
til her  deposits  amounted  In  the  aggregate 
to  $1,500.  This  money  was  placed  to  the 
credit  of  appellee  upon  the  books  of  the 
bank,  and,  when  loaned,  the  amount  of  the 
loan  and  the  name  of  the  borrower  were  en- 
tered on  the  credit  side  of  the  ledger,  the 
money  being  loaned  first  to  one  person,  and 
then  to  another,  until  in  October,  1892,  when 
the  whole  amount  was  loaned  to  W.  A.  Wil- 
son &  Co.  The  individual  ledger  of  the  bank 
and  the  pass  book  furnished  to  appellee 
show  that  at  intervals  of  about  six  months 
the  interest  on  these  funds  was  paid  to  ap- 
pellee by  the  bank;  and  the  proof  shows 
that  appellee  was  never  consulted  as  to  the 
use  of  her  money,  and  did  not  know  to 
whom  It  was  loaned,  or  how  It  was  secured, 
and  that  the  notes  evidencing  the  loans  were 
kept  in  the  possession  of  the  appellant;  and 
the  testimony  of  Taylor,  the  bank  clerk, 
shows  that  the  bank  during  this  Interval  of 
time  loaned  all  Its  money  at  8  t>er  cent  dis- 
count &nd  the  ledger  shows  that  only  6  per 
cent  was  put  to  the  credit  of  appellee.  The 
note  executed  by  Wilson  A  Co.  bears  8  per 
cent  interest,  and  a  suit  was  instituted  on 
this  note  In  the  name  of  appellee  by  the 
bank,  the  president  of  the  bank  acting  as  the 
attorney,  without  communicating  In  any  way 
with  appellee  In  regard  thereto,  and  with- 
out knowledge  on  her  part  of  the  existence 
of  such  an  obligation,  the  bank  apparently 
treating  same  as  its  own  property;  and  Judg- 
ment went  thereon,  on  which  execution  was 
Issued,  and  which  was  returned  "No  prop- 
erty found."  The  testimony  of  W.  A.  Wil- 
son, of  the  firm  of  W.  A.  Wilson  &  Co.,  who 
borrowed  the  money,  shows  that  the  cashier 
of  the  bank  had  been  his  financial  adviser 
for  a  number  of  years,  and  was  fully  ac- 
quainted with  his  pecuniary  condition;  that, 
at  tbe  date  of  this  loan,  be  told  the  caahter 
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tbat  he  wai  seriously  inrolred  financially, 
and  thonght  the  beet  thing  he  could  do  would 
be  to  sell  ont  and  try  to  pay  his  debts;  that 
at  that  time  he  owed  to  the  defendant  l»nk 
an  IndlTldoal  debt  of  f5>G00,  and  the  firm 
owed  It  a  debt  of  $2,000.  and  that  the  debta 
of  the  firm,  he  thought,  at  that  time  amount- 
ed to  at  least  $10,000  or  $12,000;  that  the 
cashier  Informed  him  that  he  wonld  loan 
him  Miss  Ida  Fleming's  money,  which  he 
then  had  on  deposit,  and  that  this  money 
could  be  used  to  pay  some  of  his  losses. 
And  the  testimony  shows  that  neither  of  bis 
associates  at  that  time  had  any  property 
oTcr  and  above  their  debts.  A  number  of 
witnesses  testify  that  t^e  deceased  cashier. 
Gongleton,  stated  that,  In  the  event  of  the 
fallm«  of  W.  A.  Wilson  &  Oo.  to  pay  out, 
the  bank  was  bound  to  Indemnify  appellee 
ftir  any  money  she  might  lose. 

The  charter  of  the  defendant  bank  Is  not 
filed  In  this  record,  but  we  may  assume  that 
Its  general  and  Incidental  powers  are  those 
nsually  enjoyed  by  institutions  of  this  char- 
acter, which  are  such  as  are  necessary  to 
carry  on  the  business  of  banking,  by  dls- 
coimting  and  negotiating  promissory  uotes, 
receiving  deposits,  buying  and  selling  ex- 
change, loaning  money  on  personal  security, 
etc.  Among  the  Incidental  powers  of  such 
Institutions  Is  that  of  borrowing  money  to 
loan  again,  which  Is  a  part  of  the  legitimate 
business  of  banking.  A  banker  is  a  dealer 
In  capital;  an  intermediate  party  l>etween 
the  borrower  and  the  lender.  He  borrows 
from  one  party,  and  lends  to  another,  and 
the  difference  between  the  terms  at  which 
he  borrows  and  lends  Is  the  source  and 
measure  of  his  profit  See  Curtis  v.  Leavitt, 
15  N.  Y.  166.  In  discussing  the  power  of  a 
bank  to  borrow  money,  the  supreme  court 
of  New  Tork  (15  N.  Y.  62)  says:  "Banking, 
regarded  as  a  business.  Includes  the  borrow- 
ing of  money  as  one  of  its  features  or  inci- 
dents." In  Ward  v.  Johnson,  95  III.  215,  the 
court  says:  "The  power  of  accepting  depos- 
its necessarily  implies  the  power  to  receive 
money  as  a  loan,  or  to  assign  or  mortgage 
negotiable  Instruments,  and  among  these  In- 
strumental powers  Is  the  right  to  accept  a 
customer's  money,  and  to  use  ordinary  pru- 
dence in  Investing  it"  See  3  Am.  &  Eng. 
Bnc.  Law  (2d  Ed.)  p.  824;  Harrison  v.  Smith, 
83  Mo.  210;  and  Leach  v.  Hale,  31  Iowa,  69. 

It  seems  to  ua  that  the  fact  that  all  trans- 
actkns  had  hy  the  appellant  company  with 
the  appellee  were  carefully  recorded  upon 
Its  Individual  ledger,  as  well  as  upon  the 
pass  book  furnished  to  appellee,  made  out 
by  the  officers  of  the  bank,  conclusively  es- 
tablishes that  these  transactions  were  made 
with  the  full  knowledge  and  approval  of  the 
directors  of  the  bank,  and  no  director  of  the 
bank  has  been  called  as  a  witness  to  sup- 
port the  denial  of  appellant's  answer  on  this 
point  It  Is  true  that  appellant  has  called 
a  number  of  farmers  and  neighbors  of  the 
borrowem  whose  testimony  conduces  to 


show  that,  at  the  date  of  the  loan,  the  credit 
of  this  firm  was  good,  and  that  they  were 
regarded  as  solvent;  but  this  testimony  Is 
entitled  to  small  consideration,  so  far  as 
the  llabllll?  of  appellant  In  this  action  Is 
concerned,  when  It  appears  ftom  the  uncou- 
tradleted  testimony  of  the  borrowers  of  the 
money  that,  at  the  time  the  money  was 
loaned,  they  were,  to  say  the  least,  in  a  very 
loecaiions  financial  condition,  and  that  their 
condition  was  disclosed  to  the  cashier  of 
defendant  bank  with  tiie  ntmost  candor,  and  * 
that.  In  Qie  ftice  of  this  information,  he 
loaned  tills  money  for  the  express  purpose 
of  enaUing  ttaem  to  pay  a  part  of  losses  al- 
ready Incurred  In  a  specnlatiTe  enterprise  In 
which  they  were  then  engaged.  It  would 
seem  that  throughout  this  transaction  the 
bank  treated  the  obligation  of  Wilson  &  Oo. 
as  Its  personal  property,  and  recognised  ito 
liability  to  aroellee  for  the  money  which  It 
Imd  borrowed  from  her,  with  the  accumulat- 
ed Interest  thereon;  and  we  therefore  con- 
clude that  the  court  did  not  err  In  refusing 
to  give  the  Instructions  asked  by  defendant 
or  In  Its  direction  to  the  jury  to  find  for  ap- 
pellee  Wherefore  the  judgment  Is  afilrmed. 


HADDIX  V.  BAILBY  et  nx. 
(a>urt  of  Appeals  of  Kentucky.  Feb.  26,  U98.) 
AppuL— FlHDixes  OP  CHANosLLoa— Whbk  Av- 

PIKIIID. 

Where  the  wttght  of  the  evidence  supports 
the  finding  of  the  chaocellor,  it  will  be  alSnned 
on  appeal. 

Appeal  from  circuit  court,  Breathitt  county. 

"Not  to  be  officially  reported." 

Action  by  James  8.  Bailey  and  wife  against 
Silas  B.  Haddix  to  cancel  two  deeds.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

Samuel  H.  Patrick,  for  appellant  J.  B. 
Marcnm,  for  appellees. 

BURNAM.  J.  Nelson  Salyers,  a  citisen  of 
Wolfe  county,  during  hie  last  Illness,  con- 
tracted to  buy  of  appellant  a  tract  of  land  In 
Breathitt  county  at  the  price  of  $300.  He 
paid  $225  in  live  stock  on  the  day  of  tlie  pur- 
chase, leaving  unpaid  a  balance  of  $75.  On 
the  day  of  the  trade  he  Indicated  that  he  de- 
sired the  title  to  this  property  taken  to  his 
wife  and  son,  and  that  they  should  live  to- 
gether,—evidently  desiring  to  make  some  pro- 
vision for  the  support  of  his  vrife;  and  the 
next  day  he  died,  leaving  the  balance  of  ^TH 
unpaid.  After  his  death  his  widow  and  son 
James  moved  on  the  property,  and  lived  there 
for  several  years.  Appellant  executed  a  deed 
to  the  mother  and  son  jointly,  taking  the  note 
of  the  son  for  the  unpaid  purchase  money. 
The  deed  was  never  recorded,  but  was  left  in 
the  custody  of  one  Carlo  Salyers.  The  mother 
In  the  meantime  married  her  co-plainttff, 
and  went  to  live  in  Leslie  county.  During 
her  absence,  appellant  and  her  son,  James, 
procured  the  unrecorded  deed  from  the  cnsto- 
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dian  thereof,  and  had  same  tleetroyed,  and  i 
by  coUuslon  betweiin  tlieui  a.  new  deed  was  [ 
executed  fur  the  whole  tract  to  tbe  eon.  James  : 
Salyers,  alone,  and  shortly  after  being  vested  '< 
with  the  title  he  reconveyed  the  property  by  ; 
deed  to  the  appellant  herein;  the  object  of  tbe 
transaction  Bj)piiirL>ntIy  bBlag  to  devest  Appel- 
lee of  her  interet^t  in  the  land.    Ajipellees,  by 
this  suit,  sought  a  cancellation  of  these  two 
last  deeds,  and  aaked  for  the  posaeasion  of 
one-half  tlie  tract  of  lasd,  and  for  rent  and 
damages,  which  were  adjudged  to  bev  by  tlw 
chancellor. 

The  only  questions  In  the  case  are  those  of 
the  facts  as  to  the  terns  of  the  lost  deed.  It 
seems  to  iis  that  the  weight  of  the  ertdeBce  i 
siq^Mrts  the  flxuUng  of  the  chaaceUar,  wbeve- 
tan  the  Judgment  Is  attlnaed. 


I»  Wnr  T.  HOOKBet  at 
<OMUt«tAppeab  of  Kentucky.  March  1, 1898.) 
ElxEccTiaK— Nahb  or  Paktt. 
Execirtion  Is  net  hiTaHdated  by  Ismihie  in 
the  name  a  party  bore  at  the  eomtnencemeat  eX 
the  action,  though  the  lact  that  she  thereafter 
married  a  certain  person  is  suggested  of  record. 

"Not  to  be  officially  retorted." 
Motion  by  appellee  Parthcna  Self.  Over- 
ruled. 

VoT  pilor  report  In  ca«,  see  43  a  W.  697. 

GUFPY,  J.  The  apijeJlee  Partbena  Self 
moves  the  court  to  quash  tbe  -execntloo,  re- 
turn, and  sale  tbereander  Issued  herein  (1) 
because  the  execution  was  Issued  In  the 
name  of  Partbena  Brewer,  when  the  records 
showed  the  correct  name  of  appeliee  to  be 
Parthem  Self;  (2)  because  neither  appeltee 
nor  her  attorney  had  any  knowledge  or  no- 
tice of  the  levy  made  by  the  sheriff  npon  the 
piano,  the  property  of  said  appellee,  wtitch 
was  in  appellant's  posseaaloo;  (S)  becanse 
the  piano  was  still  in  the  possession  of  ap- 
pellant at  the  time  of  the  levy  made  by  the 
vherlfT,  and  the  appellant,  though  ordered  by 
■tlie  Judgment  of  tlie  Jefferson  circuit  court 
to  return  said  property  to  appeUee,  had  not 
:at  the  time  of  said  sale  compiled  with  said 
■order  of  the  Jefferson  circuit  court;  and  be- 
cause the  appellant  bad  not  notified  appeUee 
that  her  property,  which  was  In  bis  posses- 
sion, and  which  be  had  been  ordered  by  tbe 
•court  to  return  to  bcr,  bad  been  levied  up<m 
while  same  was  in  his  possession,  and  he  al- 
lowed the  sale  of  said  property  to  proceed 
without  notice  to  appellee  or  her  counsel, 
and  allowed  and  consented  to  his  wife  be- 
coming the  purchaser  of  said  property  at 
the  sale  thereof  under  tbe  said  execution. 
It  appears  from  the  papers  flled  in  support 
of  this  motion  that  the  circuit  court  Imd  or- 
dered appellant,  De  Witt,  to  return  the  piano 
to  the  appellee  Partbena  Brewer  (now  Self) 
by  a  certain  date,  or,  upon  his  failure  to  do 
so.  that  execution  might  Issue  for  the  sum 
of  $200,  tbe  value  of  said  piano,  and  that 
tbe  Ifivy  and  sale  was  made  befcwe  tbe  re- 


turn of  the  piano  as  directed  by  tbe  court  to 
be  returned.  Partbena  Brewer  was  proper- 
ly an  a^ellee  in  this  record,  ukI  the  fact 
that  she  Intermarried  vilth  Ur.  Self,  and  tbat 
tbe  same  was  suggested  ot  record,  cannot 
bare  tite  effect  to  render  tbe  execution  void 
or  subject  to  be  quashed.  Btae  is  me  msd 
tlH  same  part>',  and  tbe  property  \n  quM- 
tion  is  tbe  same  identical  property  in  Ut^m- 
tlon  in  tbe  court  below,  as  well  In  this 
covrt;  nor  do  we  feel  anttaorlxed  to  quasta 
the  return  or  set  aside  tbe  sale.  It  •e«ma 
to  us  tbat  the  proiwrty  was  under  tbe  con- 
tnd  of  the  circuit  court,  and  subject  to  its 
order,  and  that  it  is  wholly  witbfn  the  power 
of  tbe  Jeff«r80B  circuit  court,  cbanceiy  divi- 
aion,  to  «itlier  compel  the  restttution  of  tbe 
piano  to  tbe  appeUee  or  to  enforce  payment 
of  Ita  value,  $;2&0,-wlthoat  recrard  to  tbe  sale 
under  execution,  and  make  tbe  proper  orvlers 
as  to  the  eoBts  recorared  by  appelant  against 
appeUee  as  may  be  equhaUe  and  do  Jnatlce 
■to  all  tbe  parttoB.  The  motion  of  aweUe» 
la  overmled. 


LAPP  V.  GUTXEXKUNST. 

(Court  of  Appeals  of  Kentucky.  March  1,  1S9H.) 

Anoihimo  L*HDOir:(KKS  —  EIxcatatim  roa  Ca- 
UKI — Neolioekcb. 

1.  Where  one  of  two  adjoining  landowners  baa 
built  n  cellar  wail  on.  and,  in  catie  of  some  rocks, 
projecting  over,  the  line,  he,  on  notice  tbat  tbe 
Other  Is  to  excavate,  is  bound  to  aliere  op  and 
protect  his  property,  and,  not  iuiviag  done  s«n 
cannot  recover  for  the  caving  thereof,  the  otb> 
er  havinc  used  ordiDary  care  in  excavating  and 
in  breaking  off  tbe  projecting  rocks. 

2.  One  of  two  adjoioing  Iwdowneca.  who.  en 
excavating  for  a  cellar  up  to  the  division  line, 
on  which  the  other  had  built  a  cellar  wall,  un- 
dertakes, for  compensation  from  the  other,  to 
remove  the  parts  of  the  existing  wall  projecting 
over  the  line,  in  responsible  fur  isjnry  to  tkc 
wall  arising  from  his  failure  to  protect  it  there- 
from, as  persons  of  ordinary  care,  skill,  and  pru- 
dence would  have  done  under  the  swne  dreuBa- 
stancea. 

AppcftI  from  ctrctdt  court  Jefferson  coun- 
ty. 

"Not  to  be  (rfBdfllly  reported." 

Action  by  Theodore  L^pp  against  Jacob 
Guttenbunst  Judgment  for  defendant. 
Plaintiff  appeals.  BcTersed. 

James  W.  H.  Smith  and  R.  a  Davla,  for 
appeliaat   James  C  Poston,  for  am>eUoa. 

WHITE,  J.  Tbe  appcUant,  Theodore  Lapp, 
owns  a  lot  on  the  northwest  corner  ot  llar- 
ket  and  Nineteenth  streets,  in  the  city  of 
Liouisvllle,  Ky.,  being  20  feet  wide  on  Uar- 
ket,  and  extending  120  feet  on  Nineteenth 
street  Tbe  appellee  owns  a  lot  adjt^lng 
and  west  of  appellant's,  and  sanw  aiae,  2Qx 
120  feet.  Appellant,  some  years  ago.  erected 
on  liis  lot  a  two-story  brick  stmebouae,  with 
a  cellar  S  feet  deep.  The  walla  of  tbe  cellar 
and  foundation  of  the  storehouse  were  of 
stone,  and  were  the  full  width  of  the  lot. 
and  extended  back  40  feet.  In  1883  the  ap- 
pellee btisan  to  erect  on  his  lot,  Immediataly 
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OB  the  vest  of  and  adjolnlne  tbe  lot  of  ap- 
pellant, a  brtek  bnlldiDg.  In  erecting  Ms 
bnlldfiig,  appellee  dug  a  celUur,  and  aca- 
rated  the  earth  on  his  lot  the  full  width  ot 
same,  and  for  a  greater  d^th  than  appel- 
lant had  done,  possibly  2  feet  deeper.  When 
this  earth  had  been  removed,  ft  was  discor- 
ered  that  appellant's  outside  wall  projected 
— the  rough  stone — over  the  line,  and  this  ap- 
pellee broke  off.  Immediately  following  this 
excaratfoB  hj  appellee,  the  wall  of  appellant 
cracked,  and  gave  way,  and  was  rendered 
imsafe,  so  that  appelant  took  It  down  and 
rebollt  same.  For  this  damage  to  the  wall, 
appellant  lH«ught  this  actfon  In  the  Jefferson 
plrcnlt  court,  alleging  that  appellee  was  neg^ 
ligent  In  the  cxcaTation  made,  and  In  remor- 
ing  the  earth  lower  than  appellant's  wall, 
and  In  remoTlng  the  projecting  portions  of 
the  stone  wall,  and  alleged  speelfle  damage 
in  a  snm  total  of  (1,068.  The  answer  ad- 
mitted tbe  excavation  to  a  depth  of  12  inches 
tielow  appellant's  wan,  and  denied  an  neg- 
ligence, eltlier  In  the  excavation,  or  In  re- 
moving the  projecting  stone,  or  in  any  way, 
and  denied  that  by  reason  of  any  negligence 
of  appellee,  or  of  his  employes,  or  at  all,  ap- 
pellant was  damaged  in  any  sum  whatever. 
In  a  separate  paragraph,  the  appellee  plead- 
vd  that  on  February  8,  1898.  and  before  any 
excavations  were  made  or  striking  or  ham- 
mering di»e  to  remove  the  projecting  stone, 
he  gave  appAlant  a  notice  In  writing  that 
on  the  22d  day  of  February,  1803,  he  would 
proceed  to  make  the  excavations  to  a  depth 
of  at  least  S*^  feet,  and  extending  back  72 
feet;  and  appellee  alleges  that  not  prior  to 
Mar<^  13,  1803,  did  he  proceed  to  make  tbe 
exisivatlons  referred  to  in  the  notice,  and 
aJBrmatively  pleads  that  all  the  work  was 
done  with  skilled  labor,  and  without  any 
negligence  or  carelessness  wfaatever.  Appel- 
lee admitted  removing  tbe  projecting  stone, 
which  was  done  after  the  22d  day  of  Feb- 
ruary.  and  not  before  March  13th,  and  that 
tills  was  done  In  a  careful,  prudent,  and 
skillful  manner,  and  that  appellant  promised 
and  agreed  to  pay  him  for  so  doing  the  sum 
of  f30.  and  this  he  pleads  as  a  counterclaim. 
Appellee  alleged  that,  after  the  notice  as  set 
out,  the  appellant  utterly  failed  to  do  any- 
thing to  protect  his  wall  or  building,  but  let 
it  remain  without  any  brace  or  props,  and 
that  the  same  fell  by  reason  of  the  negli- 
pent  fnlhire  to  shore  up,  and  pleaded  a 
counterclaim  for  damages  In  removing  the 
debris.  In  addition  to  tbe  ifSO  contract.  Ap- 
pellaut's  reply  denied  all  the  material  alle- 
p:atlon8  of  the  Answer,  except  tbe  notice  al- 
leged to  bare  been  given.  Upon  the  Issues 
thus  presented,  the  case  was  tried  by  a  Jury, 
who  returned  a  verdict  for  defendant  for  one 
cent.  Appellant's  reasons  and  motion  for 
new  trial  having  been  overruled,  he  apprals 
to  this  court. 
The  appellee  asked,  and  the  court  gave,  In- 


Btmction  No.  3,  as  follows:  "The  court  In- 
structs the  jury  that  plaintiff,  having  built  a 
two-story  brick  bottse  mi  the  line  between 
hta  and  the  defendant,  had  no  right  to  any 
lateral  support  from  the  property  of  defend- 
ant, and  that  defendant  had  a  right  to  ex- 
cavate and  build  to  tbe  dlvislMi  line;  that  it 
is  admitted  In  the  pleadings  that  the  defend- 
ant served  a  notice  on  the  plaintiff  aa  to  Us 
Intentions  to  excavate;  and  that  said  notice 
was  served  la  time  to  enable  plaintiff  to 
shore  up  and  protect  his  pn^rty;  and  that 
under  said  state  of  case,  it  was  the  doty  of 
plaintiff  to  shore  np  and  protect  bis  prop- 
«*ty,  and  tt  la  admitted  by  the  pleadings 
tbBt  he  failed  to  do  so.  Now,  if  the  jur^' 
believe  from  the  evidence  that  the  defend- 
ant made  the  excavations  and  did  the  strik- 
ing and  hammering  on  plaintiff's  foundation 
complained  of,  with  reasonable  and  wdlnary 
care,  and  that  the  same  was  necessary  (or 
tbe  bolldlng  of  defendant's  house,  they  must 
find  for  defendant"  To  this  Instruction  the 
plaintiff  (appellant)  objected  and  excited, 
and  tbe  alleged  error  in  giving  same  was 
made  a  ground  fior  new  trial,  and  is  strong- 
ly urged  here  by  counsel  as  error,  and  prej- 
udicial to  appellant.  We  are  of  opinion  that 
the  court  did  not  wr  In  giving  this  instruc- 
tion. It  states  the  law  deariy  and  conetos 
ly,  and  was  proper,  and  tn  accordance  with 
the  law  as  adjudged  by  this  court  in  case 
of  Krlsh  V.  Ford  (Nov.  10,  1S97)  43  S.  W.  237. 

Tlie  appellant  asked,  and  the  court  re- 
fused. Instruction  No.  10,  as  follows:  "The 
court  instructs  tbe  Jury  that  If  they  believe 
from  the  evidence  that  the  defendant  undn- 
took,  for  compensation  by  the  plaintiff,  to- 
remove  the  rock  projecting  over  his  line  in 
tbe  fotmdatlon  wall  of  plaJntiCf,  that  the  law 
made  It  defendant's  duty  to  exercise  such 
care  and  skill  in  doing  such  work,  to  pro- 
tect i^alntlfTs  wall  and  foundation  from  la- 
Jury  and  damage,  as  persons  of  ordinary 
care,  skill,  and  prudence  would  have  done 
under  the  same  clrcumstauccB;  and.  If  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant failed  to  exercise  such  care,  skill, 
and  prudence,  then  the  law  Is  for  the  plain- 
tiff, and  the  jury  will  bo  find."  Proper  ex- 
ceptions were  reserved  to  the  refusal  to  so 
Instruct,  and  the  error  was  mmie  a  reason 
for  new  trial.  We  are  of  opinion  that  this 
Instruction  numltered  10  should  have  been 
given,  and  that  the  error  In  refusing  to  so 
Instruct  was  not  remedied  by  any  instruc' 
tlon  that  was  given. 

Other  exceptions  and  objections  were  taken 
to  the  rulings  of  the  court  but  we  do  not 
deem  ft  necessary  to  notice  them  here,  as  no 
error  appears  to  the  prejudice  of  appellant 
For  tbe  error  in  refusing  to  give  to  the  Jury 
Instractlon  numb^ed  10,  the  Judgment  Is 

I  reversed,  and  cause  remanded,  with  direc- 
tions to  grant  a  new  trial,  and  for  further 

I  proceedings  consistent  with  this  opinion. 
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COMMONWEALTH  ex  rel.  BRUFF >.  BUR- 
NETT et  al. 

<Ckrart  of  Appeals  of  Kentucky.  Feb.  11,  1898.) 
Appeal — Ekkok  Waivkh— Exkcution — Hale — El- 

BMPTIOX— BhEII1KF'3  IsilBMNITt  BOND— As- 
SIONMKNT— FlEADINQ  — iKBTRUCTlOirS. 

1.  Exceptions  to  tlie  admiesion  of  testimonr 
which  are  not  relied  oo  on  motion  for  new  trial 
cannot  be  considered  on  appeal. 

2.  In  an  action  on  an  indemnity  bond  given 
a  sheriff  before  levy  of  executions,  where  plain- 
tifF  claimed  he  bad  paid  certain  amounts  on  the 
judgments  which  were  not  credited  on  the  exe- 
cutions, the  jury  should  have  been  instructed 
that,  if  plaintiff  was  entitled  to  credit  on  the 
executions  for  any  greater  saros  than  were  giv- 
en, they  should  find  for  him  for  such  amounts. 

3.  The  assignee  of  a  jtidgmenc  la  bound  by 
payments  which  ha  knows  hare  been  made 
thereon. 

4.  A  judgment  debtor  is  protected  in  making 

Jiayments  to  the  original  creditor  after  the 
udgment  has  been  assigned,  where  he  has  no 
notice  of  the  assignment. 

5.  A  Judgment  debtor  whose  pro^rty  Is  sold 
under  execution  is  not  prejudiced,  in  an  action 
by  him  on  the  sheriff's  indemnity  bond,  by  his 
having  bidden  dET  the  property  in  good  faith,  and 
without  collasion,  for  a  bank  that  had  a  mort- 
gage thereon. 

6.  It  is  the  duty  of  a  judgment  debtor  whose 
property  is  seized  on  execution  to  make  known, 
on  or  before  the  day  of  sale,  his  ciaim  that  he 
did  not  have  on  hand  the  provisions  allowed  by 
law  to  himself  and  family,  and  that  he  claimed 
a  snfflciency  of  the  property  levied  on  for  that 
purpose,  as  exempt  from  sale. 

7.  An  execution  debtor  is  not  entitled  to  have 
set  apart  to  him,  as  a  housekeeper  with  a  fami- 
ly, tobacco  in  lieu  of  provisions  not  on  hand  at 
the  time  of  the  sale  of  the  tobacco,  where  the  ex- 
ecution debts  were  created  priw  to  June  1, 
1884. 

8.  Where  property  is  seized  under  execution, 
it  is  not  incambent  on  the  execution  debtor  to 
demand  in  what  quantities  the  property  shall 
be  offered  for  sale,  and  tu  cannot  be  prejudiced 
by  failing  to  do  so. 

9.  Where  a  plea  of  payment  la  improperly 
made,  and  fssne  Is  Joined  thereon,  the  plea  ig 
cured. 

Appeal  from  drcnlt  court,  GbilsUan  county. 

"Not  to  be  offldoUy  reported." 

Acdon  by  the  commonwealth,  for  the  bene- 
at  of  J.  W.  Bruff,  etc.,  against  R.  A.  Burnett 
and  others,  to  recoTer  on  sheriff's  indemnity 
bond.  Judgment  for  defendants.  Plaintiff 
appeals.  Reversed. 

Following  are  the  instructions  mentioned  In 
the  opinion,  viz.: 

InatnicUoD  No.  8:  "The  court  further  says 
that,  if  the  property  sold  at  said  execution 
sale  was  bid  off  by  said  Bruff  for  the  Bank 
of  Hopklnsvllle  In  good  faith  and  without 
collusion  with  said  bank,  then  be  Is  not  prej- 
udlced  In  this  case  thereby."  "Refused.  Juo. 
Phelps,  Special  Judge." 

Instruction  No.  9:  "Plaintiff  Bruff  was  not 
required  under  the  statute  to  claim  hla  ex- 
emption, either  at  the  time  of  or  before  the 
sale,  and  if  defendant  sold  bis  exempted 
property  he  did  It  at  his  peril."  "Refused. 
Jno.  Phelps,  Special  Judge." 

Instruction  No.  1:  "The  court  instructs 
the  Jury  that  the  plaintiff  J.  W.  Bruff  was 
not  entitled  by  law  to  have  set  apart  to  talm, 
aa  a  housekeeper  with  a  family,  any  portion 


of  the  tobacco  sold  by  the  sheriff  under  the 
ezecutioDB  of  defendant  Burnett  against 
Bruff,  as  exempt  to  liim,  or  In  lieu  of  pro- 
visions not  on  hand,  at  the  time  of  the  sale 
of  the  tobacco;  Bald  execution  debts  having 
been  created  prior  to  June  1.  1S84."  "GIvol 
Jno.  Phelps,  Special  Judge." 

Instruction  No.  2:  "The  court  further  In- 
structs the  Jury  tliat  the  plaintiff  Bruff  was 
not  entitled  to  any  part  of  the  tobacco  levied 
on,  or  Ita  proceeds,  as  exempt  from  the  exe- 
cutions in  favor  of  defendant  B.  A.  Burnett, 
but  was  entitled  to  hogs  enough  to  supply 
his  family  with  meat  for  12  months,  which 
should  have  been  set  apart  to  him  for  that 
purpose  unless  he  had  a  sufficiency  of  othtrr 
hogs  or  live  stock  not  levied  on  for  that  pur- 
pose; but  If  they  believe,  from  the  evidence, 
that  the  60  head  of  bogs  (fatted),  sold  to 
satisfy  the  balance  of  defendant's  execution 
after  the  sale  of  the  crop  of  the  tobacco,  was 
amply  sufficient  to  have  satisfied  said  bal- 
ance, and  also  to  have  furnished  plaintiff 
with  a  sufficiency  of  meat  for  his  family  for 
12  mouths,  if  sold  separately,  or  in  smaU  lots, 
and  that  plaintiff  failed  to  demand  that  any 
portion  of  said  hogs  should  be  set  apart  to 
him  at  the  time  as  exempt  property,  or  to 
have  said  hogs  sold  In  lots,  but  consented 
that  the  whole  lot  should  be  sold  by  the 
sheriff  at  one  time.  Instead  of  smaller  lots, 
then  the  plaintiff  would  have  no  right  to  re- 
cover any  thing  of  the  defendant  for  the  faU- 
ure  of  the  sheriff  to  set  apart  a  portion  of 
said  hogs  to  plaintiff  as  exempt  property." 
"Given.    Jno.  Phelps,  Special  Judge." 

Instruction  No.  3:  "The  court  further  In- 
structs the  jury  that  the  statement  of  plain- 
tiffs in  their  petition  that  the  plaintiff  J.  W. 
Bruff  had  on  the  10th  of  January,  1886,  or  In 
March  or  April,  1886,  paid  the  defendant 
Burnett  the  executions  mentioned  in  this 
suit,  in  stack  or  rick  of  hay  at  160.00,  in  com- 
promise and  settiemeut  of  same,  being  im- 
properly set  up  and  pleaded  In  this  case,  the 
Jury,  In  making  up  their  verdict,  will  not  take 
In  any  consideration  the  testimony  offered 
and  heard  in  support  of  or  against  same,  but 
said  testimony  Is  exduded  from  their  con- 
alderaUon."  "Refused.  Jno.  Phelps,  Spe- 
cial Judge." 

Instruction  No.  5:  "If  the  Jury  believe, 
from  the  evidence,  that  said  debt  had  been 
paid  off  before  defendant  Burnett  became  the 
purchaser  thereof,  and  that  said  Burnptt 
knew  ttiat  to  be  true,  then  the  same  Is  not 
a  bona  fide  debt  in  bis  bands  against  defend- 
ant and  all  proceedings  In  his  name,  or  en 
tered  thereon,  were  and  are  null  and  void, 
and  plaintiff  Bruff  is  entitled  to  recover  here- 
in whatever  damage  he  has  sustained  by  rea- 
son of  seizure  and  sale  of  the  property  com- 
plained, not,  however,  beyond  the  amount 
claimed  by  him  In  the  petition.**  "Refused. 
Jno.  Phelps,  Special  Judge." 

A.  H.  Clark  and  Harry  Furgeson,  for  ap- 
pellant.  Fetrle  &  Downer,  tor  app^lees. 
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GUPFY,  3.  The  appellee  Burnett  caused 
two  executions  to  Issue  from  the  Trigg  cir- 
oult  court  In  favor  of  one  Q.  A.  Burke  against 
the  appellant,  Broff;  Btimett  being,  as  la 
claimed,  the  owner  of  said  executions  by 
virtue  of  assignment  from  Burke,  which  exe- 
cutions were  directed  to  the  sheriff  of  Chris- 
tian county,  and  by  said  sheriff  levied  on 
about  12,000  pounds  of  tobacco  and  60  head 
of  hogs,  as  the  property  of  said  Braff.  Be- 
fore the  sheriff  would  levy,  or  at  least  before 
he  would  sell,  he  required  of  said  Burnett 
an  Indemnifying  bond,  which  was  executed 
by  said  Burnett  with  the  other  appellees  as 
his  sureties,  and  the  said  property  was  then 
sold;  the  tobacco  at  the  price  of  $200,  and 
the  60  head  of  hogs  at  the  price  of  $90.72, 
and  purchased  by  the  Hopklusrllle  bank. 
The  appellant  Instituted  this  action  In  the 
Christian  circuit  court  on  said  bond,  alleg- 
ing that  he  was  a  housekeeper,  with  a  fam- 
ily of  eight  children,  besides  himself  and 
wife,  and  that  he  did  not  have  exceeding 
$20  worth  of  provisions  at  the  time  of  the 
sale,  and  claimed  that  he  was  entitled  to  a 
sufficiency  of  said  hogs  and  totmcco  to  make 
up  the  difference,  amounting  to  at  least  the 
sum  of  $350,  and  averred  that  said  execu- 
tion debts  bad  on  the  10th  day  of  January, 
1886,  been  fully  paid  off  and  satisfied  by  the 
said  plaintiff  to  the  said  Burnett.  Appel- 
lant prayed  for  Judgment  for  $500  damages, 
and  for  all  proper  relief.  The  answer  may 
be  treated  as  a  denial  of  all  the  affirmative 
averments  in  the  petition  tending  to  show 
a  right  to  recover.  The  answer  also  averred 
that  plaintiff  had  other  property  suitable  for 
provisions  at  ttie  time  of  the  levy  and  sale; 
that  be  had  in  his  possession  on  his  farm  at 

least  300  bushels  of  com,    bushels  of 

wheat,  and  other  hogs,  besides  the  hogs  sold, 
fat  cattle,  and  other  property  greatly  more 
than  enough  to  supply  blmsetf  and  family 
with'  one  year's  supplies;  and  denied  that 
said  debts  had  on  the  10th  of  January,  1880, 
l>eeu  fully  paid  off  or  satisfied,  by  plaintiff 
vT  any  one  else,  to  defendant  Burnett  or  any 
one  else.  The  answer  also  showed  that  the 
Bank  of  Hopkinsvllie  bad  a  mortgage  on  the 
greater  portion  of  the  property  sold,  and  by 
arrangement  between  It  and  appellant  he 
was  to  bid  the  property  in  for  the  bank, 
which  he  did  do;  and  further  averred  that 
plaintiff  set  up  no  claim  at  the  time  of  the 
levy  or  sale  to  any  exemption,  or  claimed 
that  any  of  the  hogs  or  tobacco  should  be 
set  apart  to  him  In  lieu  of  provisions  not  on 
hand,  or  claimed  any  exemption  against 
said  execution.  Plaintiff.  In  his  reply,  de- 
nied the  allegations  of  the  answer  as  to  the 
amount  of  property  he  had  on  hand,  and 
also  alleged  that  such  property  as  he  had  on 
hand  was  mortgaged  to  other  parties,  most 
of  it  being  mortgaged  long  prior  to  the  issu- 
ing of  the  executions.  It  is  alleged  In  the 
reply  that  in  IMarch  or  April,  ISSti,  plaintiff 
mold  and  delivered  to  appellee  Burnett  a 
stack  or  rick  of  hay,  worth  at  least  $55  or 


$60,  In  full  payment  and  settlement  of  any 
balance  and  amount  due  on  said  judgment, 
or  either  of  them,  and  which  hay  was  ac- 
cepted by  said  Burnett  In  full  payment  and 
settlement  of  same.  The  affirmative  alle- 
gations of  the  reply  were  denied  of  record. 
A  Jury  trial  resulted  In  a  verdict  for  defend- 
ants, and,  appellant's  motion  for  a  new  trial 
having  been  oTcmiled,  he  prosecutes  this 
appeal. 

It  seems  that  some  exceptions  were  made 
as  to  the  ruling  of  the  court  as  to  the  ad- 
mission of  testimony  during  the  trial,  but 
no  such  errors  are  relied  upon  In  the  motion 
for  a  new  trial,  and  cannot,  therefore,  be 
considered  upon  this  appeal.  Complaint  Is 
further  made  as  to  the  giving  and  refusing 
of  instructions,  and  as  to  the  sufficiency  of 
the  evidence  to  support  the  verdict,  and  also 
as  to  newly-dlscovered  evidence.  It  seems 
that  there  Is  snfflclent  evidence  to  support 
the  verdict  of  the  Jury,  and  It  does  not  suffi- 
ciently appear  that  the  newly-dlscovered 
evidence  is  sufficiently  decisive  of  the  case  to 
require  a  new  trial,  even  if  due  diligence  had 
been  used  to  discover  and  present  the  same. 

The  objections  as  to  the  instructions,  how- 
ever, present  more  serious  questions.  With- 
out discussing  in  detail  the  numerous  In- 
structions asked,  given,  or  refused,  we  deem 
it  proper  to  say  that  the  Jury  should  have 
been  instructed  to  the  effect  that,  If  appel- 
lant was  entitled  to  credit  upon  the  execu- 
tions for  any  greater  sums  than  were  given, 
the  Jury  should  find  for  him  such  sums  for 
which  he  was  entitled  to  credit  Instruction 
Xo.  5,  asked  for  by  plaintiff,  should  have 
been  given.  In  so  far  as  It  authorized  the 
Jury  to  find  for  plaintiff  If  they  believed  that 
he  had  paid  off  the  debt  before  Burnett  be- 
came the  purchaser  thereof,  and  that  said 
Burnett  knew  that  fact  to  be  true,  or  that 
payment  had  been  made  before  any  notice 
to  the  plaintiff  of  the  assignment.  Instruc- 
tion No.  8  should  have  been  given.  Instruc- 
tion No.  9  was  properly  refused,  for  the  rea- 
son that  It  was  the  duty  of  the  appellant,  on 
or  before  the  day  of  sale,  to  make  known  to 
the  officer  or  the  plaintiff  In  the  execution 
that  he  (appellant)  did  not  have  on  hand  the 
provisions  allowed  by  law  to  himself  and 
family,  and  that  he  claimed  a  sufficiency  of 
the  live  stock  suitable  for  that  purpose  as 
exempt  from  levy  and  sale.  These  facts  being 
peculiarly  within  his  own  knowledge,  and  as 
they  could  not  be  known  to  the  officer  or  the 
plaintiff  In  the  execution,  It  was  his  duty  to 
make  that  fact  known.  If  it  was  a  fact,  In 
time  to  assert  any  such  claim.  Instruction 
No.  1,  asked  by  defendant,  was  properly 
given.  It  was  not  Incumbent  upon  the 
plaintiff  to  dictate  or  demand  In  what  quan- 
tities the  property  should  be  offered  for  sale, 
and  his  failure  not  to  do  so  could  not  preju- 
dice bis  right  to  recover  In  this  action;  henre 
Instruction  No.  2,  as  presented,  should  not 
have  been  given.  Instruction  No,  3,  given 
on  motion  of  defendant,  should  not  have 
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been  glTen.  It  te  wholly  inunatcrliU  Aeth- 
er the  ides  of  paynieBt  w-aa  properly  pleaded 
or  not.  Am  defendant  Joined  Issue  thereon, 
that  question  should  have  gone  to  tlie  Jury 
upw  the  erldence  as  to  whether  or  not  the 
pica  of  payment  was  sustatned.  It  Is  maai- 
feat  that  If  ^>p^lant  had  paid  'to  Burke  the 
anMnnt  of  the  executloiM,  or  any  part  thtte- 
of,  befwe  (he  assignment  to  Burnett,  or  be- 
fore appellant  had  notice  of  any  saeh  asalgn- 
mtut,  such  payment  opeiated  as  a  discbarge 
of  his  Indebtedness^  oad,  if  there  was  u  dis- 
pute between  appeUant  and  Burnett  as  to  the 
amount  still  due  and  recoT«aUe  by  Burnett 
against  plalntitE,  any  agreement  and  settle* 
nent  made  between  them  as  to  that  amount 
vrould  be  valid  and  binding;  and,  there  being 
Mime  proof  bearing  on  these  two  questions. 
It  was  manifestly  finroneona  to  exclude  same 
from  the  consideration  of  the  Jury. 

Upon  the  return  vi  thia  canae  the  parties 
may  be  allowed  to  amend  tiielr  pleadinga, 
If  they  so  desire,  to  the  emd  tiiat  all  the  Is- 
soes  may  be  fully  inesented.  Jodginent  re- 
versed, and  cause  remanded  for  a  new  trial, 
upon  prlnclplee  oonitetent  with  tlils  oiMnlon. 

RATLITF  T.  GROOM  et  al. 

(Court  ot  Appeals  of  Kentacky.   llarch  &, 
1808.) 

MoRToioaa— Taom— LmiTinoiis. 
One  of  two  parchasers  of  land,  taking  the 
deed  in  bU  own  uame,  and  agreeing  to  bold  it 
for  the  other,  baviog  possesaiou,  until  repaid 
what  he  had  adranced  on  the  price,  is  a  mort- 
gagee, and  not  a  trustee;  and  limitations  will 
ran  agjunst  bis  claim. 

Appeal  from  circuit  court,  Caldwell  county. 

"Not  to  be  officially  reported." 

Action  by  M.  J.  Groom  and  others  against 

A.  G.  Ratllff  and  others.  Judgment  for  plaln- 
tifls,  and  defendant  Ratllff  appeals.  Affirm- 
ed. 

Thomas  H.  Hlnes  and  Thomas  O.  Fbote, 
tac  appdlant   Wm.  Marble^  for  i^ellees. 

OUFFT,  J.  B.  B.  Johnson  made  an  assign- 
ment  of  his  property  for  the  benefit  of  his 
creditors  to  J.  Groom,  who  Instituted  suit 
in  the  Caldwell  circuit  court  for  a  settlemoit 
of  the  aasigiied  estate,  and  made  the  app(d- 
lant  a  party  thereto;  ailing  that  be  avert- 
ed some  kind  of  claim  to  certain  portions  of 
the  land  Involved  in  tbe  suit,  and  calling  ba 
appellant  to  assert  his  claim.  If  any  he  had. 
The  answer  and  cross  petition  of  appellant 
substantially  alleges  that,  some  time  prior  to 
13TG,  two  ce<*taln  parcels  of  land  were  «>ld 
under  a  judgment  as  the  property  of  Thomas 

B.  Johnson,  one  of  which  was  purchased  by 
him  (Johnson),  containing  about  07  acres,  at 
the  price  of  $2,021.85,  and  the  other  piece, 
containing  54  acres,  was  purchased  by  him  at 
the  price  of  $1,850,— the  total  purchase 
amounting  to  $4,271.85,  which  was  divided 
*nto  two  equal  payments,  due  In  6  and  12 


months,  for  which  sum  tte  laSI  Johnson,  with 
appellant  and  T.  W.  Pickering,  eocecnted  aale 
bends,  wlileh  sale  was  duly  ooallrmed  1^  the 
CaldweU  circuit  court;  and  tiiat  on  the  2lst 
day  of  September,  1874,  tbe  said  Johnson  paid 
on  said  sale  bond  $1,523.33,  and  on  the 
20th  day  of  November,  1S76.  a  JudgnmH  iraa 
mdered  In  aatd  actfam,  and,  among  otbw 
things.  It  was  adjudged  that  the  resldae  of 
said  purchase  money  Is  still  whcdly  unpaid. 
"It  Is  now,  by  and  with  the  consent  of  the 
said  Thomas  S.  Johnson,  A.  O.  IbiaUf.  and 
T.  W.  Pickering,  adjudged  by  the  ooart  ttiat 
said  land  so  bought  at  said  aale  by  said 
Thomaa  8.  Johnson,  or  so  much  thereof  as 
toay  be  necessary  to  raise  said  unpaid  bal- 
ance and  costs  of  sale,  be  resold  by  said  oom- 
mlsaloner  ^llie  MarUe^  for  cadi  In  band,  at 
pnUlc  auction,  ete.,  and  irtien  fbe  parehasar 
at  such  sale  shall  pay  Hie  purdiase  men^  in 
fun  aald  commissioner  dull  convey  siUd  land 
tohlmbygoodsnd^nffidentdeed.  Aadltwas 
fnrth«  adjudged,  by  and  with  the  consent 
of  said  Thomas  S.  Johnson.  A.  6.  Ratllff,  and 
T.  W.  Pickering,  that  whatevw  sum  of 
money  that  may  be  raised  by  the  sale  of 
said  land  shall,  less  tlie  cost  of  sale  Iff  the 
commlBslonw,  he  placed  as  a  credit  on  said 
bonds  encuted  by  aald  Tbomas  Johnson, 
BatilflT,  and  PUftertaig  to  said  eommtaslona- 
as  aforesaid,  and  for  any  balance  that  may 
then  remain  unpaid  on  said  bonds.  Said 
Thomas  8.  Jc^iuon,  A.  6.  Ratllff  and  T.  W- 
Pickering  are  still  to  rraudn  bound  on  said 
bonds  until  the  same  are  fully  paid,  but  no 
execution  Is  to  Issue  <m  said  bonds  untH  tbe 
further  order  of  this  court  in  these  aettons." 
The  defendant  further  says  that,  by  Tlrtne 
of  said  consrat  Judgment,  rendered  on  the 
20th  day  of  November,  1875,  aaiS  commis- 
sioner did,  on  tbe  20th  day  of  December,  1875, 
offer  for  sale  said  two  tracts  or  lots  of 
land,  numbered  2  and  S,  finr  cadi.  la 
hand,  and  T.  W.  Pickering  and  A.  O.  iBat- 
lltt  became  the  purchasen  of  all  of  aald 
two  lots  of  land  at  the  price  of  $2,578.50,  and 
on  the  8th  day  of  January,  1876,  paid  aald 
'  commissioner  said  money,  with  interest 
thereon  to  said  last-named  date,  and  that  on 
the  27th  day  of  April,  1870,  said  commission- 
er filed  his  report  of  said  sale  in  said  con- 
solidated actions,  which  report  was  confirmed 
by  the  court  A  copy  of  tbe  said  last-named 
Judgment  and  report  of  sale  will  be  filed 
herewltti,  and  made  part  hereof,  marked  "D" 
and  "E."  The  defendant  further  says  ttiat 
upon  confirmation  of  said  last-named  report 
of  sale,  said  Willie  Marble,  master  commis- 
sioner of  said  court,  duly  made  and  acknowl- 
edged to  said  T.  W.  Pickering  and  thla  de- 
fendant for  said  two  lots  of  land  numbered 
^  and  6,  a  deed,  which  deed  waa  duly  certi- 
fied and  recorded  In  the  derk's  office  of  the 
Caldwell  county  court  A  duly-authenticat- 
ed copy  of  said  deed  will  be  filed  herewith, 
and  made  part  hereof,  marked  "P."  The  de- 
fendant further  says  that,  after  the  sale  of 
said  land,  and  on  ibe  day  of  »  be 
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(tills  defendant)  and  said  T.  W.  PlcketinK 
paid  to  this  commlssloDer  the  balance 

in  full  of  said  Thomas  B.  Johnson's  two 
bonds,  executed  by  hint  for  the  purchase 
money  of  the  said  two  lots  of  land  number- 
ed 2  and  5.  and  he  says  that  tlie  purchase 
money,  with  Interest  thereon,  when  they  paid 
tbe  same,  amounted  to  the  sum  of  $2.&S0.23, 
and  by  adding  $588,  balance  dne  on  said 
Thomas  S.  Johnson's  bond,  makes  the  sum 
of  f3,124.23,  paid  by  satd  Pickerln^r  and  this 
defendant  for  said  two  lota  of  land;  that 
said  Ptckerins  paid  $1,562.1114  one-half 
thereof,  and  this  defendant  paid  the  other 
half  of  said  imrdiase  money.  Tbe  defend- 
ant further  says  that  at  tbe  time  aaM  agreed 
or  coDsent  Judgmoit  was  rendcared,  on  the 
20th  day  of  November,  1875,  hereinbefore  re- 
ferred to,  directing  the  resale  of  said  two  lots 
of  land  numbered  '2  and  5  to  pay  the  balance 
of  die  purchase  money  therefor  after  deduct- 
ing $1,523.33,  the  amount  paid  by  the  said 
Thomas  Si  Johnson,  they  (the  said  Thomas 
S.  Johnam,  T.  W.  Pickering,  and  this  de- 
fendant) were  warm  personal  friends,  and 
have  been  for  yeant.  and  the  said  Johnson 
then  resided  on,  and  had  owned  and  resided 
on,  said  land  for  a  number  of  years,  and  said 
Pickering  and  defendant,  desiring  to  assist 
said  Jobnaoa  all  they  could  in  preventing 
him  from  losing  hts  lands  and  tbe  amount 
paid  by  him  thereon,  and  at  said  Johnson's 
urgent  request,  they  (tbe  said  Pickering  and 
defMidant)  agreed  to  and  with  said  Johnson 
that*  they  would  buy  said  lots  of  land  num- 
bered 2  and  5,  when  resold  under  said  Judg- 
ment; for  him  (said  Johnson),  and  would  pay 
the  balance  of  said  purchase  money  for  him. 
if  any  remamed  after  the  sale  of  said  lands, 
and  that  they  would  take  the  commissioner's 
deed  therefor,  and  would  hold  the  same  fn 
trust  for  Bald  Johnson  until  he  could  pay 
them  back  the  amount  they  paid  for  said 
lands,  with  6  per  cent  Interest  thereon  until 
paid,  and  that  they  were  to  hold  the  title  to 
said  land  as  a  pledge  nntll  said  Johnson 
should  pay  to  them  the  amount  that  each 
had  paid  for  said  lands;  and  be  says  that 
under  said  agreement  said  Johnson  continued 
to  reside  upon  said  lands -up  to  his  death, 

which  was  OP  the  day  of  — ,  18—. 

The  defendant  further  says  that  said  John- 
son, In  his  lifetime,  and  about  the  year  1878, 
paid  $^.45  to  the  defendant  on  said  lands, 
which  sum  is  all  that  he  ever  reccircd  from 
safd  Johnson,  or  from  any  other  person,  on 
the  said  amount  paid  by  blm  for  tbe  said 
Johnson  as  aforesaid,  which  leaves  $720.53, 
balance  due  him  from  said  Johnson  on  said 
lands,  with  Interest  thereon  at  the  rate  of 
6  per  cent  per  annnm  from  the  8th  day  of 
January,  1876,  nntll  paid.  He  flies  herewith 
his  account  properiy  proven,  against  said 
Thomas  8.  Johnson,  deceased,  who  has  no 
administrator  or  executor,  none  having  ever 
qualified,  which  balance,  with  Interest  there- 
on  np  to  the  7th  day  of  March,  1800,  amounts 
to  the  sum  of  $1,585.10,  which  account  he 
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files  herewith,  and  makes  it  a  part  hereof,, 
marked  "No.  7."  No  part  of  said  $720.55, 
with  interest  thereon,  has  been  paid.  The 
defendant  further  says  that  the  rents  and- 
use  of  said  lands  have  been  worth  more  than, 
tbe  interest  on  $832.42,  the  said  amount  paid 
him  on  said  lands  by  said  Jolmson,  and  that 
be  is  now  ready  and  wUling.  and  has  always 
been  ready  aod  willing,  to  make  said  John- 
son, or  his  heirs,  a  deed  to  said  lands,  upon 
the  payment  of  the  balance  due  him  for  the 
same.  He  says  that  he  will  make  the  deed 
to  said  lands  upon  the  payment  of  said  bal- 
ance due  him,  or  be  will  refund  the  $032.46^ 
without  interest  provided  the  [Msaesslon  of 
his  undivided  one-balf  interest  in  said  two- 
lots  of  land  is  surrendered  to  him.  The  de- 
fendant for  further  answer,  denies  that  the 
said  Ann  Kliza  Johnson  has  any  Interest 
whatever  in  this  defendant's  undivided  one- 
half  interest  in  said  two  tracts  of  laud  num- 
bered 2  and  6,  and  says  the  balance  due  him 
from  said  Johnson  on  said  land  is  a  prior  and. 
preferred  lieu  to  any  pretended  claim  which 
tbe  said  Ana  Eliza  Johnson  Is  now  sotting  up 
In  her  cross  action  herein  for  said  lands. 
Wherefore  be  prays  that  his  said  claim  may 
I>e  allowed  him,  and  that  tbe  same  may  t>e 
ordered  paid  to  him  out  of  the  proceeds  of 
tbe  sale  of  said  two  lots  of  land  numbered  2^ 
and  5,  when  sold  and  collected,  or  that  he  be 
permitted  to  refund  tbe  $932.45,  without  in- 
terest and  that  his  said  undivided  one-baU 
of  satd  two  lots  of  land  may  be  laid  off,  and 
the  possession  thereof  delivered  to  him,  and 
for  all  other  proper  relief.  Tbe  appellees- 
pleaded  the  statute  of  limitation  against  the 
claim  of  appellant,  and  tbe  case  was  submit- 
ted npon  the  pleadings,  and  the  court  below 
adjudged  In  favor  of  the  appellees. 

It  Is  the  contention  of  appellant  that  be 
held  the  title  to  tbe  land  In  contest  In  trust 
for  Thomas  S.  Johnson,  and  therefore  the  stat- 
ute of  limitation  cannot  and  does  not  apply 
to  tlie  case.  It  is  the  contention  of  appellees 
that  under  the  pleadings,  tbe  transaction  be- 
tween appellant  and  Thomas  S.  Johnson  was 
in  law  a  mortgage  to  secure  the  debt  due  to 
appellant  from  Thomas  S.  Johnson.  The 
doctrine  of  trusts,  conditional  sales,  and  mort- 
gages has  been  ai^cd  ably  and  at  length 
by  connscl  for  both  parties.  If  appellant 
held  the  title  in  trust.  It  Is  clear  that  the  stat- 
ute of  limitation  has  no  application,  and  tbe 
same  may  be  said  of  a  conditional  sale.  But 
If  appellant's  purchase  and  conveyance  of  the 
land  to  him  was  In  fact  and  In  law  a  mort- 
gage to  secure  the  debt  due  to  him  from 
Thomas  S.  Johnson,  It  Is  clear  that  his  claim 
is  barred  by  the  statute  of  limitation.  It 
seems  to  ns,  taking  as  tme  the  answer  and 
cross  petition  of  appellant,  that  his  purdiase 
and  holding  the  title  to  the  land  In '  contro- 
versy was  In  effect  a  mortgage  to  secure 
the  debt  due  to  him  from  Johnson,  and  inas- 
much as  there  Is  no  fact  stated  which  Ui  law 
suspended  the  statute  of  limitation,  or  renew- 
ed the  liability  of  Johnson  for  more  than  15 
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years,  that  the  atatute  of  Umltatloa  bars  ap- 
pellant's claim.  The  judgment  of  the  court 
tvelow  Is  therefore  affirmed. 


BASKETl?  T.  OO&IMONWBALTH. 

(Court  of  Appeals  of  Kentuckr.    March  8; 
18SS.) 

BnncniK— FaiKciPAL  and  Accissort— Isstruo- 
Tiovs— Nbw  Trial— MisCosduot 
or  Addibnce. 

1.  On  trial  for  aidioir  in  a  murder,  an  lostrne- 
Hon  that,  if  the  principal  was  suilty  of  murder, 
and  defendant  waa  present  at  the  time  and  place 
of  the  shooting,  and  willCuHj,  maliciously,  felo- 
niously, with  malice  aforethought,  and  not  tn 
his  necessary  or  apparently  necessary  self-de- 
fense, adrised  tne  principal  to  do  the  shooting, 
or  in  any  way  aided  the  principal  therein,  he 
was  guilty  of  murder,  did  not  make  defend- 
ant's guilt  dependent  wholly  on  the  KuUt  of  the 
principal. 

2.  On  a  trial  for  murder,  while  the  common- 
wealth's attorney  was  making  the  closing  argu- 
ment, one  of  the  audience  wrote  on  the  window 
glass  the  words,  "Hang  him!  Hang  him!"  In 
Targe  letters,  so  as  to  be  easily  read  by  the  jury. 
Had  that,  in  the  absence  of  evidence  that  the 
jury  was  aftected  by  the  impropriety,  a  convic- 
tion should  not  be  reT''r8ed. 

Appeal  from  circuit  court,  Muhlenberg  coim- 
ty. 

"N<^  to  be  officially  reported." 
George  Baskett  was  convicted  of  man- 
slaughter, and  he  appeals.  Affirmed. 

Wm.  H.  Yost,  for  appellant  W.  8.  Taylor, 
for  the  OommMiwealtb. 

BURNAM.  3.  Appellant  was  jtdntly  Indict- 
ed with  several  other  perBous  for  the  offenae 
of  having  willfully,  felouiously,  and  uiallc-lous- 
ly  aided  and  abetted  one  Holt  in  shooting  to 
ileath  a  police  officer  of  the  city  of  Owens- 
boro,  and  upon  a  s^Mrate  trial  was  convicted 
of  manslaughter,  and  he  prosecutes  this  ap- 
peal from  that  judgment.  The  chief  ground 
relied  on  for  reversal  Is  that  the  court  erred 
in  giving  instructions  marked  "1"  and  "2," 
as  follows;  "No.  1.  The  court  instructs  the 
Jury  that,  if  they  believe  from  the  evidence, 
to  the  exclusion  of  a  reasonable  doubt,  that 
the  defendant  Alf  Holt,  In  Daviess  county, 
before  the  finding  of  the  Indictment,  willfully, 
maliciously,  felouiously,  with  malice  afore- 
thought, and  not  In  the  necessary  or  appar- 
t<'ntly  necessary  self-defense  of  himself  or  of 
another  person,  shot  and  wounded  A.  W. 
White  upon  the  body  or  person  with  a  pistol, 
n  deadly  weapon,  loaded  with  leaden  ball  or 
balls,  or  with  ball  or  balls  of  other  bard  sub- 
stance, and  that  from  the  effects  and  as  the 
direct  result  of  said  shootiug  and  wounding 
the  said  AVhlte  died  within  less  tlian  a  year 
and  a  day  thereafter;  and  should  further  be- 
lieve from  the  evidence  to  the  exclusion  of  a 
reasonable  doubt  that  the  defendant  George 
Baskett  was  present  at  the  time  and  place 
when  and  where  said  shooting  and  wounding, 
if  any,  were  done,  did  then  and  there  in  Da- 
viess county,  before  the  finding  of  the  indict- 
ment, willfully,  mallclouBly,  feloniously,  with 


malice  aforethought,  and  not  in  his  necess&ry 
or  apparently  necessary  self-defense,  advise 
or  counsel  the  said  Holt  to  do  said  sbootlu;> 
and  wounding,  if  any,  as  afor^aid,  or  In  any 
way  aid  or  assist  the  said  Holt  In  doing  aald 
shooting  and  wounding,  if  any,  as  aforesaid, 
— they  should  then  and  In  that  event  And  the 
said  George  Baskett  guilty  as  charged  In  the 
indictment,  and  fix  his  punishment  at  con- 
finement In  the  penitentiary  for  life  or  at 
death,  in  their  discretion."  "No.  2.  The  court 
further  instructs  the  Jury  that,  if  they  bdhve 
from  the  evidence,  to  the  exclusion  of  a  rea- 
sonable doubt,  that  the  defendant  Alf  Holt. 
In  Daviess  county,  before  the  finding  of  this 
indictment,  willfully,  maliciously,  fdonloualy. 
with  malice  aforethought,  and  not  In  the  nec- 
essary or  appar^tly  necessary  self-defense 
of  himself  or  of  another  person,  or  willfully, 
feloniously,  in  sudden  heat  and  passion,  with- 
out malice,  upon  some  provocation  which  was 
reasonably  calculated  to  excite  his  passions 
beyond  his  power  of  aelf>control,  and  not  in 
the  necessary  or  apparently  necessary  self- 
defense  of  hlnuMlf  or  <tf  another  person,  shot 
and  wounded  A,  W.  White,  upon  his  body  or 
person,  with  a  pistol,  a  deadly  weapon,  loaded 
with  leaden  ball  or  balls,  or  with  ball  or  balls 
of  other  hard  substance,  and  that  from  the 
effects  and  as  the  direct  result  of  the  said 
shooting  and  wounding.  If  any,  the  said  White 
died  within  less  than  a  year  and  a  day  there- 
after; and  should  further  believe  bom  the 
evidence  to  the  exclusion  of  a  reasonable 
doubt  that  the  defendant,  George  Ba^tt. 
was  iK-esent  at  the  time  and  place  when  and 
where  said  shooting  and  wounding,  if  any, 
were  done,  and  did  then  and  there,  in  Daviess 
county,  t>efore  the  finding  of  the  Indk^tment 
wlllfuJly,  feloniously.  In  sndden  beat  and  pas- 
sion, without  malice,  upon  some  provocation 
that  was  reasonably  calculated  to  exdte  hl» 
peaslons  beyond  his  power  of  self-ccntrol.  and 
not  In  his  necessary  or  apparently  necessary 
self-defense,  advise  or  counsel  the  said  Holt 
to  do  said  shooting  and  wotmding,  if  any,  as 
aforesaid,  or  did  in  any  way  aid,  assist,  or 
abet  the  said  Holt  In  doing  said  shooting  and 
wounding.  If  any,  as  aforesaid,— tb^  should 
then,  and  In  that  event,  find  the  said  Geoi^c 
Baskett  not  guilty  as  charged  in  the  Indict- 
ment, but  guilty  of  voluntary  manslaughter, 
and  fix  his  punishment  at  confinement  In  the 
penitentiary  for  not  less  than  two  sears,  and 
not  more  than  twenty-one  years.  In  their  dis- 
cretlon."  It  Is  claimed  by  counsel  that  these 
Instructions  made  the  degree  of  defendant's 
guilt  depend  wholly  upon  the  guilt  of  Holt, 
and  authorized  the  jury  to  find  blm  guilty  of 
murder  If  Holt  was  guilty  of  murder,  and  of 
manslaughter  If  Holt  waa  guilty  of  that 
crime,  without  regard  to  his  own  acts;  and 
in  support  of  this  contention  rely  upon  the 
opinion  of  this  court  in  the  case  of  Mickey  v. 
Com.,  9  Btish,  593.  In  the  Mickey  Case  the 
jtn-y  were  told.  In  the  instruction  condeomed 
by  this  court,  that,  if  they  believed  from  the 
evidence,  to  the  exclusion  of  a  reasooaUe 
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doubt,  that  eltiier  John  Looney  or  Dan  Smith 
did  the  killing  u  charged  In  the  indictment, 
and  that  MIclcey  was  present,  or  near  enough 
to  give  assistance,  and  aided  or  abetted  or  as- 
sisted or  incited  or  advlaed  or  aicoura«:ed  the 
person  doing  the  UlUng,  they  should  find  him 
(Mickey)  guilty  as  charged  in  the  Indictment; 
the  Instnictlon  being  disapproved  because  the 
guilt  of  appellant  was  not  made  to  depend 
upon  whether  or  not  defendant  maliciously 
iiided  or  assisted  or  encouraged  the  parties 
who  did  the  killing.  It  was  also  pointed  out 
that  the  Instruction  did  not  in  unmistakable 
terms  convey  tike  Idea  that  to  convict  Mickey 
of  murder  It  was  necessary  that  the  common- 
wealth should  show  that  the  party  or  parties 
committing  the  homicide  were  actuated  by 
maltdouB  motives.  It  is  apparent  from  a  com- 
[larlson  of  the  Instructions  condemned  in  the 
Mickey  Case  with  those  given  In  the  case  at 
bar  that  the  omissions  pointed  out  in  those 
Instructions,  which  made  them  erroneous, 
have  been  carefally  supplied  in  the  Instrttc- 
tions  complained  of  In  this  case,  as  by  these 
Instructions  the  Jury  were  required,  in  order 
to  convict  defendant,  to  believe,  not  only  that 
the  party  who  committed  the  homicide  was 
actuated  by  malicious  motives,  but  they  were 
also  required  to  believe  that  the  defendant 
mallclouriy,  and  not  in  his  necessary  or  ap- 
parently necessary  self-defense,  aided  and 
abetted  the  principal  in  the  commission  of  the 
offense.  All  the  acts  necessary  to  constitute 
one  an  aider  or  abettor  of  a  homicide  cannot 
well  be  embodied  In  an  instruction  without 
being  misleading,  and  It  Is  therefore  best  sim- 
ply to  Instruct  the  Jury  that  a  party  who  ma- 
liciously and  feloniously  ai(!s  and  abets  the 
commission  of  a  homicide  is  gn  Ity.  See  Smith 
V.  Com.,  4  Ky.  Law  Rep.  353,  and  True  v. 
Com.,  00  Ky.  651,  14  S.  W.  684,  And  by  In- 
stiuctlon  No.  8  the  law  of  self-defense  as  ap- 
plicable to  tlie  facts  of  this  case  Is  given  most 
favorably  for  defendant  That  Instruction 
reads  as  follows:  "No.  8.  Although  the  Jury 
may  believe  from  the  evidence,  to  the  exclu- 
sion of  a  reasonable  doubt,  tliat  the  defen  lant 
Alf  Holt,  In  Daviess  county,  before  the  find- 
ing of  the  indictment,  willfully,  mallciou.fly, 
and  with  malk-e  aforethought,  shot  A.  W. 
White  U[K>n  bis  body  or  person  with  a  pistol, 
a  deadly  weapon,  loaded  with  leaden  balls, 
and  that  from  the  etTects  of  said  shooting  the 
said  White  .died  within  less  than  a  year  and 
a  day  thereafter;  and  should  further  believe 
from  the  evidence,  to  the  exclusion  of  a  rea- 
sonable doubt,  that  the  defendant  George  Bas- 
Itett  was  present  at  the  time  and  place  when 
and  where  said  shooting,  If  any,  was  done, 
and  did  then  and  there  In  said  county,  before 
the  finding  of  the  Indictment,  willfully,  mali- 
ciously, and  with  malice  aforethought  coun- 
sel and  advise  said  Holt  to  do  the  said  shoot- 
ing, if  any,  and  did  then  and  tliere  aid  and 
assist  him  In  doing  said  shooting,  If  any.  as 
aforesaid;  yet  if  they  should  further  believe 


from  the  evidence  that  paid  Baskett,  at  the 
time  he  gave  said  counsel  and  advise,  If  sny. 
and  at  the  time  he  gave  said  aid  and  assist- 
ance, If  any,  to  the  said  Holt,  believed,  and 
had  reasoDable  grounds  to  believe,  that  he 
was  then  In  danger  of  death  or  great  bodily 
harm  at  the  hands  of  said  White,  and  should 
further  believe  from  the  evidence  that  the 
said  Baskett  gave  said  counsel  and  advice,  if 
any,  and  rendered  said  aid  and  assistance,  if 
any,  to  the  said  Holt,  solely  to  prevent  the 
said  injury  or  apparently  impending  injury  to 
himself,  and  that  In  so  dohig  he  used  no  more 
force,  and  counseled  and  advised  the  said 
Holt  to  use  no  more  force,  and  gave  no  more 
aid  and  assistance  to  the  said  HoU,  than  ap- 
peared to  the  said  Baskett  at  the  time  to  be 
reasonably  necessary  for  that  purpose;  and 
should  further  believe  from  the  evidence  that 
there  appeared  to  the  said  Baskett  at  the  time 
no  other  safe  or  apparently  safe  means  of 
preventing  or  avoiding  the  said  Injury,  or  the 
said  apparently  Impending  injury  or  danger 
to  himself,— tliey  should  then,  and  In  that 
event,  acquit  the  said  Baskett  on  the  ground 
of  self-defense."  This  Instruction  contains  the 
law  of  self-defense,  but  it  does  not  mean,  nor 
does  the  law  of  self-defense  require,  that  a 
man  should  flee  or  run  or  forsake  his  business 
to  avoid  injury  or  dai^r  to  himself. 

The  second  ground  relied  on  for  revowd  Is 
that  the  Jury  were  overawed  and  Intimidated 
by  the  crowd  of  bystand^  in  the  court  house 
at  the  time  of  the  trial,  whose  misconduct 
was  instrumental  in  producing  the  verdict  of 
the  Jury.  The  special  act  complained  of  is 
that  while  the  commonwealth's  attorney  was 
making  the  closing  argument  before  the  Jury 
some  person  In  the  audience  wrote  in  the 
front  on  the  glass  in  the  windows  in  front  of 
the  Jury,  and  in  their  view,  the  words,  "Hang 
him!  Hang  him!"  in  large  letters,  so  as  to  be 
easily  read  across  the  room  by  the  Jury. 
While  the  aiOdaTltB  filed  In  support  of  the 
motion  for  a  new  trial  abundantly  establish 
the  fact  that  some  person  in  the  audience  was 
guilty  of  this  gross  misconduct,  it  seems  to  us 
that  there  is  no  evidence  tending  to  support 
the  contrition  of  counsel  that  the  verdict  of 
the  Jury  was  affected  or  influenced  by  this 
impropriety.  Certainly  It  would  not  do  to  hold 
that  the  anonymous  writings  of  persons  whol- 
ly unconnected  with  the  case  should  be  held 
to  be  reversible  error  except  upon  the  most 
conclusive  proof  that  they  Interfered  with 
the  deliberations  of  the  Jury,  and  substan- 
tially prejudiced  in  their  minds  the  rights  of 
defendant;  and  while  it  Is  probably  true  that 
popular  prejudice  was  unduly  exci.ed  against 
the  defendant  in  this  case  on  account  of  the 
crime  committed  by  Holt  in  a  difficulty  in 
which  he  was  Involved,  we  do  not  feel  that 
we  would  be  Justified  in  reversing  this  case 
upon  the  sole  ground  that  the  verdict  was 
flagrantly  against  the  weight  of  the  evidence. 
Wherefore  the  Judgment  Is  affirmed. 
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GORDON      LOUISVILLE  RT.  CX>. 
(Orart  of  Appeals  of  Konturky.    March  1. 
1868.) 

Btkbkt  Batuioapb— Pbksosal  titJoniBB— Nim- 

1.  PUIntUr.  whit*  <m  the  tight  aide  oC  ^ 
tractc,  waa  struck  hj  tbe  midille  part  of  a  street 

car  going  io  the  same  direction.  He  did  not 
hear  the  sound  of  the  gong,  but  his  witness- 
es, who  were  further  away,  heard  it.  and  saw 
the  headUffht  of  the  car.  The  accident  occur- 
red at  8  o^clock  in  the  eveuing,  bnt  the  street 
was  lighted  by  electricity,  so  that  one  could  Foe 
very  well.  The  pJaintin  was  never  on  the  cnr 
track  at  all.  Hrld  insn&icicnt  to  submit  the 
question  of  negligence  to  thf  jury. 

2.  In  order  to  have  the  question  of  negligence 
Kubmittod  to  the  jury,  iit;);ligence,  or  circnm- 
Ktunces  from  which  it  may  be  Inferred,  muat  be 
Khown. 

Appeal  from  circuit  court,  Jeffecaon  conntjr. 

"Not  to  be  officially  reported.*' 

Action  hj  Harry  Gordon  against  the  Lonl>- 
vllle  Railway  Company  to  recover  for  per- 
sonal injuries  sustained  through  defendant's 
negUgence.  From  a  Judgmeut  for  defend- 
ant, plaintiff  appeals.  Afflrmed. 

Samuel  S.  BUtz,  for  appellant  Kohn,  Balrd 
&  Spindle,  for  appellee. 

DU  RELLB,  J.  The  appellant  was  at* 
tempting  to  follow  a  thief,  who  had  stolen  a 
pair  of  shoes  from'hlm,  and  in  doing  so  w«it 
north  from  Chestnut  street  on  Second,  In  the 
city  of  LoulsrlUe  (baring  made  Inquiries  at 
the  corner),  to  a  point  half  way  between  an 
alley  and  Guthrie  street,  ttae  distance  be- 
twe^  tbe  alley  and  the  street  being  aboat 
1U2  feet.  He  was  walking  in  the  street,  be- 
tween the  car  track  and  the  western  side- 
walk. At  the  point  named,  be  turned  back 
towards  the  alley,  and  had  gotten  nearly  to 
it  when  he  was  struck  by  a  car  going  sotttb 
on  the  western  track.  He  states  that,  though 
he  was  going  in  the  same  direction  with  the 
car,  and  on  the  right  side  of  the  track,  he 
was  struck  on  the  right  side,  and  that  he  was 
struck  by  tbe  side  of  the  car.^he  middle 
part  of  the  car,— and  did  not  hear  the  gong 
sonnd,  though  his  witnesses,  who  were  fur- 
ther away,  heard  It  sound  for  Guthrie  street. 
The  accident  occurred  about  8  o'clock  at 
night,  and  the  Intersection  of  Guthrie  and 
Second  streets  was  lighted  by  the  electric 
lif^ht.  so  that  at  that  point  one  could  see  very 
well.  The  headlight  of  the  car  was  visible 
to  his  witnesses,  and  tbe  cTidence  Introduced 
nu  his  behalf  shows  that  he  was  never  on  the 
car  track  at  ail.  Upon  this  Issue  of  fact,  the 
trial  court  Instructed  peremptorily  for  the  de- 
fendant The  burden  of  proof  was  upon  the 
appellant  to  show  negligence,  or  clrcumstnn- 
ces  which  would  authorise  a  jury  to  infer 
negligence.  In  order  to  entitle  him  to  have 
the  question  submitted  to  the  Jury.  Hughes 
V.  Railroad  Co.,  91  Ky.  531.  5.12.  19  S.  W.  275. 
In  our  view  of  the  case,  the  fippellant  hns  al- 
together failed  to  establish  the  negligence 
which  he  atflrmed  in  his  petition,  and  the 
peremptory  Instruction  was,  therefore,  prop- 
er.  Wherefore  the  Judgment  Is  afflrmed. 


BAXTER  S  ADM'R  v.  KXOX. 
^Conrt  of  Apprnis  of  Kentucky.    March  3* 

itwa) 

lUPLIED  CONTRICTS  FOH  SbRTICBS— ISSTItrmOSS 

— Baaoa  Ccbei>— ExcEaamNiss  or  Vbr- 
ucr— HiKnasncAi.  Qoasriom. 

1.  In  an  action  for  serrices  rmdered.  a  d*- 

fective  lostructiori,  that  if  services  were  render- 
ed during  a  certain  time,  plaintiff  contd  recov- 
er the  reasotuible  worth  tliereoC  is  cured  by  a 
further  instruction  that  if  th^  were  rendered 
voluntarily,  and  without  promise  of  compensa- 
tion from  defendant,  or  expectation  by  plaiutiff 
of  compensation,  the  Jury  should  find  for  de- 
fendant. 

2.  A  hypothetical  question  may  be  baaed  on 
the  facts  testilk'J  to  by  some  witness,  thou^  it 
may  not  be  shown  with  any  degree  of  certainty 
that  the  facts  exist 

8.  Defendant  was  sued  on  account  for  14 
years'  services,  valued  at  $3,000.  Some  wit- 
nesses fixed  the  value  of  the  services  for  the 
last  5  years  at  a  much  larger  sum  than  was 
rcndwed  by  the  lury.  The  jury  gave  $2,737.50 
for  5  years.    BM  warranted  by  the  evidence. 

Appeal  from  circuit  court  Nicholas  comity. 

"Not  to  be  officially  reported." 

Action  by  C.  A.  Knox  against  Christ iarm 
Baxter's  administrator.  Judgment  for  plalzt- 
tur.    Defendant  appeals.  Aflhmed. 

Hanson  Kennedy  and  John  P.  Norrell,  for 
appellant.  J.  I.  Williamson.  J.  H.  Mlnt^iie, 
and  J.  H.  Herron,  for  appellee. 

WHITE,  J.  This  Is  the  second  appeal  of 
this  case.  The  former  opinion  was  filed 
May  31,  1805.  31  S.  W.  284.  Upon  the  re- 
turn of  the  case  the  lower  court.  In  accord- 
ance with  the  opinion,  submitted  the  Issue 
as  to  appellee's  (C.  A.  Knox's)  claim  to  a  jury, 
and  upon  the  trial  a  verdict  of  ?2,737.50 
was  returned,  and  Judgment  was  rendered 
thereon  for  appellee.  From  that  Judgment 
this  appeal  Is  prosecuted,  after  the  reasons 
and  motion  for  new  trial  had  been  overruled. 
The  reasons  urged  to  this  court  for  a  re- 
versal are  that  the  verdict  Is  flagrantly 
against  the  evidence,  errors  In  admitting 
evidence,  and  Instructions  improperly  given. 

The  court,  on  motion  of  appellee,  gave  to 
the  jury  Instruction  1,  as  follows:  *The 
court  Instructs  the  jury  that  If  they  be- 
lieve, from  the  evidence,  that  the  plaintiff, 
Christiana  A.  Knox,  worfeed  and  labored, 
nursed,  cared  for,  and  waited  on  the  do 
cedent,  Christiana  A.  Baxter,  or  did  any  of 
said  things  for  her,  for  the  period  of  five 
years  next  before  her  death,  or  any  part  of 
said  time,  they  should  find  In  fitvor  of  the 
plaintiff,  Christiana  A.  Knox,  in  such  sum 
as  they  may  believe,  from  the  evidence,  such 
services  were  reasonably  worth,  not  exceed- 
ing $3,000."  The  court,  on  motion  of  ap- 
pellant, gave  Instruction  2,  as  follows:  "If 
the  jury  believe,  from  all  the  evidence  In  the 
else,  that  the  services  rendered  by  plain- 
tiff, as  described  In  the  proof,  were  rendered 
voluntarily  and  without  any  promise  at  any 
time  from  Miss  Baxter  for  compensation 
therefor  to  plaintiff,  and  without  expectation 
on  the  part  of  plaintiff  at  the  time  she  ren- 
dered the  services  of  compensation  therefor. 
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the  Juty  will  find  tor  defcndaut."  AppeUont 
complains  of  iDstructlon  \o.  1  above,  given 
at  the  instaoce  of  appellee.  We  would  not 
approve  of  iusti-uctloa  No.  1  aa  giving  the 
law  of  the  case.  If  that  was  the  only  instruc- 
tion given  on  that  point,  but  the  omissions 
from  instruction  No.  1  are  embraced  In  in- 
struction Xo.  2,  aud  the  two  together  state 
fairly  the  law  of  the  case. 

Appellant  complains  of  the  action  of  the 
trial  court  in  permitting  appellee  to  ask  cer- 
tain hypothetical  questions  to  witnesses,  and 
insists  that  these  were  not  warranted  by  the 
proof  already  introduced.  In.  this  there  was 
no  error.  The  hypothetical  case  stated  in 
the  question  had  been  substautlally  proven 
by  gome  witness.  It  la  not  always  neces- 
sary to  prove  to  a  certainty,  or  with  any  de- 
gree of  certainty,  facta  exist,  before  the 
facta  may  be  embraced  In  hypothetical  ques- 
tions; but  it  is  sufficient  that  all  the  facts 
hypothecated  be  proven  by  some  witness. 
This,  we  think,  was  done  here. 

It  is  urged  strongly  that  the  verdict  Is  fla- 
grantly against  the  evidence,  especially  as  to 
the  amount.  It  appears  that  the  account,  as 
originally  made  out,  was  for  14  years'  serv- 
ice, and  $3,000  was  charged  therefor.  The 
Jury  gave  $2,737.50,  bebig  $1.50  per  day  for 
live  years,  as  the  verdict  shows  on  its  face. 
Appellant  himself  rend  to  the  Jury  the  aflQ- 
davU  of  appellee  as  to  the  justness  of  the 
aceomit  for  $3,000  for  14  years*  service. 
This  account  Is  made  out  In  gross,  not  by  the 
year.  The  Jury  evidently  came  to  the  con- 
clusion, as  they  might  easily  do  under  the 
proof,  that  for  the  last  five  years  the  service 
was  valuable  to  decedent,  and  quite  burden- 
some on  appellee,  and  for  this  time  they 
fixed  the  value;  and,  although  this  verdict 
appears  large,  some  of  the  witnesses  place 
the  value  of  the  service  at  a  much  larger 
s;nm.  There  Is  abundant  proof  that  sup- 
ports the  findings  of  the  Jury,  and  we  do 
not  feel  auihorlzed  to  disturb  the  verdict. 
Finding  no  error,  the  judgment  1b  affirmed. 


KUSSEIX  &  CO.  T.  KEWDI6ATB  et  al. 
<Otnirt  of  Appeals  of  Kmtncky.    March  S, 

S*lbh--Brbacb  or  Warkavtt— Notiok — Etidbxcb 
— 'AosxTs— Implied  AuTnoKiTr. 

1.  T\'here  a  warranty  provided  that  the  buyer 
Hhonld  give  notice  to  the  eellcr  of  any  defects 
found  in  the  machine  Kuld  wtiiL-h  luiKut  coasli- 
tiite  a  breach  of  such  warraiily,  complaints  not 
iiinde  until  two  years  Hfterwunla  were  not  made 
within  a  reasouatile  time,  when,  in  the  meaa- 
tiuit'.  the  buyer  hud  freqiu'uily  seen  the  resi- 
di'iit  asent  of  the  seller,  and  obtained  an  exten- 
sion of  bis  purchase  notes. 

2.  Evidence  is  iidmiMsihle  that  defendant,  who 
refused  to  pay  for  a  machine  on  the  xrouml  that 
it  would  not  work  as  warranted,  had  exi>r('sscd 
Biitisfnction  with  Hn  work  during  the  two  years 
it  had  been  run  by  him. 

3.  An  agent  to  collect  moneys  is  not  implied- 
ly aiithorizi-d  to  make  it  warranty  in  considera- 
tion of  a  pujmcut  on  a  former  coutract. 

Appeal  from  circuit  court,  Fleming  county. 
"Not  to  be  officially  reported." 


Separate  aulta  by  Hussell  &.  Co.  against  A 
C.  Newdignte  and  others.  Tlie  suits  were 
consolidated,  and  from  a  judgment  for  de- 
fendants, plaintiff  appeals.  Uevcraed. 

T.  L.  Glren  and  ^V.  G.  Deartng,  for  appel- 
lant.  John  P.  McCartnpy.  for  ai>i>el)eea. 

DU  UEULIi;  J.  The  appellant,  Russell  & 
CSo.,aa  Ohio  corporation,  brought  suit  against 
appellees  A.  C.  and  Thomas  B.  Newdigate 
upon  two  notes,  executed  in  payment  for  a 
threshing  machine,  to  foreclose  a  chattel 
mortgage  upon  the  machine,  and  also 
brought  suit  at  the  same  time  against  T.  B. 
and  Sena  M.  Newdigate  upon  a  note  given 
In  renewal  of  one  of  the  original  purchase 
Dotes.  The  suits  were  conaoUdated,  and  the 
appellees  tiled  an  answer  and  ceqnterciaim, 
averring  that  appellant  had  warranted  the 
s^iarator  to  do  flrst-class  work  and  flU  all  the 
requirements  for  which  it  was  purchased: 
that  It  failed  to  work  In  accordance  with  the 
warranty,  either  In  the  season  of  1803  or 
that  of  1804;  and  tiiat  in  1863  they  reported 
its  conditio^  to  appellant,  but  It  was  not  put 
In  condition  to  do  work  according  to  the  war- 
ranty, by  which  tallurc  they  were  damaged. 
In  a  secittMl  paragraph  they  alleged  that  one 
Brent,  an  agent  of  appellant,  in  the  fall  of 
1894  came  to  them  for  the  purpose  of  col- 
lecting the  purchase  money  on  the  notes; 
tlmt,  being  informed  by  them  of  the  condi- 
tion of  the  separator,  and  its  failure  to  work 
as  warranted,  and  that  tbey  would  not  pay 
unless  it  was  put  In  order,  he  agreed  on  be- 
lialf  of  the  company,  and  in  consideration  of 
their  making  a  payment  on  the  notes,  and  of 
the  fact  ttiat  the  machine  had  been  warrant- 
ed by  the  company,  that  it  should  be  put  in 
first-class  order  before  the  season  of  1805. 
whereupon  they  paid  $150  of  the  purchase 
money  and  executed  the  note  on  which  Sena 
M.  Newdigate  was  surety;  but  that  appel- 
lant had  failed  to  comply  with  Brent's  con- 
tract, and  tbey  were  compelled  to  discard 
the  macbine  as  worthless,  nnd  obtain  a  new 
machine  for  the  season  of  ISOj,  whereby 
tbey  were  damaged  In  the  sum  of  $500.  An 
Issue  out  of  chancery  was  ordered  to  try  the 
question  presented  by  the  answer  and  coun- 
terclaim. 

The  appellant,  tn  the  first  pai-agraph  of  Its 
reply,  denied  liavlng  made  any  warranty,  ex- 
t,*ept  the  warranty  set  out  In  the  written  con- 
tract of  sale,  and  traversed  all  the  affirma- 
tive averments  of  the  answer,  including,  not 
only  the  contract  alleged  to  have  been  made 
by  Brent,  but  his  authority  to  make  such  a 
contract.  In  the  second  paragraph  the  ap- 
pellant sets  out  the  written  contract  of  sale 
between  it  and  the  appellees,  which,  after  re- 
citing the  sale  of  the  separator  and  attach- 
ments, contained  a  warranty  as  follows: 
"The  above  articles  are  warranted  to  be  of 
good  material,  well  made,  and,  with  proper 
management,  capable  of  doing  as  good  work 
as  similar  articles  of  other  manufacturera. 
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If  Bald  machinery,  or  any  part  thereof,  shall 
fail  to  fill  thia  warranty,  written  notice  shall 
t>e  given  to  Russell  &  Company,  MassiUon, 
Ohio,  and  to  the  party  through  whom  the 
machinery  was  purchased,  stating  wherein 
It  falls  to  fill  the  warranty,  and  time,  oppor- 
tunity, and  friendly  assistance  given  to  reach 
the  machine  and  remedy  any  defects.  If  the 
defective  machinery  cannot  be  made  to  fill 
the  warranty,  It  may  be  returned  by  the  un- 
dersigned to  the  place  where  received,  and 
another  furnished  on  the  same  terms  of  war- 
ranty, or  money  and  notes  to  the  amounts 
represented  by  the  defective  machine  shall 
he  returned,  and  no  further  claim  be  made 
on  Russell  &  Company.  Cortlnued  posses- 
sion or  use  of  the  machine  for  ten  days  shall 
he  conclusive  evidence  that  the  warranty  Is 
fulfilled  to  the  full  satisfaction  of  the  under- 
signed, who  agree  thereafter  to  make  no  fur- 
ther claim  on  Russell  &  Company  under  war- 
ranty. In  case  any  casting  falls,  through 
defect  In  Its  material,  during  the  first  sea- 
son, such  defective  piece  shall  be  replaced 
without  charge,  except  freight  or  express 
charges,**  etc.  This  la  followed  by  certain 
provisions  with  regard  to  the  replacement 
of  defective  castings,  the  speed  at  which  the 
machine  was  to  be  run,  and  the  kind  of  at- 
tachments which  might  be  used  In  connec- 
tion with  It  The  second  paragraph  further 
alleged  that  the  machine  sold  was  of  good 
material,  well  made,  and,  with  proper  man- 
agement, capable  of  doing  as  good  work  as 
similar  articles  of  other  manufacturers,  and 
that  the  appellees  failed  to  give  appellant 
any  written  notice  of  any  defect  In  the  ma- 
chine, or  any  written  notice  stating  wherein 
It  was  defective,  or  time  or  opportunity  to 
reach  the  machine  and  remedy  any  defect, 
and,  further,  that  appellees  kept  the  machine 
over  10  days,  without  any  complaint,  or  no- 
tification of  any  defect  or  breach  of  the  war- 
ranty, and  that  appellant  had  fully  complied 
with  its  part  of  the  contract,  and  did  not 
consent  to  or  authorize  any  cliange  in  the 
terms  thereof. 

This  second  paragraph  was,  on  motion  of 
appellees,  stricken  from  the  record.  This 
was  clearly  erroneous.  Appellees  did  not 
have  a  right  to  purchase  the  machine,  use  It 
for  two  seasons  without  any  complaint 
whatever,  and  then  repudiate  their  agree- 
ment. Moreover,  when  we  examine  the  evi- 
dence Introduced  upon  the  hearing  of  the 
Issue  out  of  chancery,  we  find  that  A.  C. 
Newdlgate,  who  appears  to  have  been  the 
managing  man  of  the  purchasers,  and  who, 
It  Is  claimed,  was  the  principal  In  the  con- 
tract (the  others  being,  as  matter  of  fact, 
sureties),  himself  states  that  he  never  made 
any  complaint  during  the  two  seasons  In 
which  he  used  the  macbhie,  either  to  the  com- 
pany In  writing,  or  to  Its  resident  agent,  who 
lived  within  a  short  distance  of  appellee,  and 
met  him  upon  an  average  of  twice  a  week; 
that  he  asked  for  and  obtained  at  least  one 
extension  of  time  for  the  payment  of  hit 


notes,  without  making  any  compliUnt  of  the 
machine,  or  pointing  ont  any  defect  in  It; 
and  that,  during  the  two  seasons,  he  never 
notified  appellant  or  Its  agent,  at  any  time  or 
place,  that  the  machine  did  not  come  up  to 
contract.  Nothing  to  the  contrary  of  this  Is 
shown  In  the  testimony  for  appellees;  no 
authority  to  Brent  from  appellant  is  shown, 
except  to  collect  what  was  due  the  company; 
and  upon  this  showing  the  court  should  have 
given  a  peremptory  Instruction  for  appel- 
lant. Without  at  all  considering  or  deciding 
whether  the  limitation  in  the  contract  of 
warranty  which  required  notice  to  be  given 
within  10  days  after  the  machine  was  In  use 
was  a  valid  limitation,  it  is  elementary  law 
that  complaint  of  a  breach  of  warranty  must 
be  made  within  a  reasonable  time.  Even 
had  It  been  proper  to  submit  the  question  to 
the  Jury,  It  was  error  to  refuse  to  permit 
the  Introduction  of  testimony  on  behalf  of 
appellant  showing  that  appellees  had  ex- 
pressed  a  high  degree  of  satisfaction  with 
the  machine  during  both  seasons. 

Instruction  No.  1  of  the  court  is  erroneous, 
in  assuming  that  Brent  was  authorised,  as 
agent  of  the  company,  to  make  a  warranty, 
when  there  Is  no  evidence  in  the  record  that 
he  was  so  authorized. 

Assuming  that  the  evidence  upon  new  trial 
will  be  the  same,  the  various  errors  assigned 
have  been  sufiicleutly  considered.  The  Judg- 
ment is  reversed,  and  cause  remanded,  for 
further  proceedings  consistent  with  this 
opinion. 


ISENBERO  et  al.  v.  SELVAGE  et  at 
(Court  of  Appeals  of  Kentucky.    Han^  2, 
188S.) 

OlTIBS — COKTRAOT  POK  iHPROVKlf  BUTB— IXSPICtlOIt 

AND  Approval  Appoktiohmbkt 

WaRK  AKTS— Issn  A  XOB. 

1.  The  legislature  has  power  to  change  the 
tribunal  of  a  city,  which  receives  and  Inspects 
contract  work  before  payment,  after  a  contract 

Is  entered  inta 

2.  Under  Kv.  St  S  2S31,  which  anthonces  the 
general  council  of  a  city  to  make  corrections  and 
orders  in  reference  to  contracts  for  public  works 
after  the  work  is  done,  so  as  to  do  justice,  sncfa 
council  can  ratify  a  contract  which  was  in- 
spected and  accepted  by  the  dty  engioeer  (who 
had  authority  to  insp'>ct  and  accept  it  when  it 
was  entered  into),  where  the  board  of  puUic 
works,  who  are  required  by  Ky.  St.  S  2837,  to 
Inspect  and  receive  work  done  under  contracts 
for  street  Improvemrats,  had  not  acted. 

8.  The  general  councii  of  a  city,  under  Ky.  St 
{  2834,  has  authority  to  direct  apportionment 
warrants,  liens  for  which  ere  given  on  the  prop- 
erty improved,  to  he  issued  by  the  clerk  of  the 
board  of  councUmen  (who  had  authority  to  is- 
Bce  them  when  the  contract  for  the  improve- 
ments was  made),  Instead  of  the  board  of  pub- 
lic works,  who  are  required  by  Ky.  St.  |  !S3S. 
to  issue  uiem. 

Appeal  from  circuit  court,  JefTeraon  oonnty. 

"To  be  offlclally  reported." 

Action  by  0.  P.  Selvage  and  others  against 
G.  laenberg  and  others  to  enforce  the  Hen 
given  for  apportionment  warrants  upon  pnq>- 
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erty  Improved  by  contract  entered  into  with 
the  city.  From  a  Jadgment  for  plaintiffs,  de- 
fendants appeal.  Affirmed. 

M.  A.,  D.  A.  &  J.  G.  Sacba  and  L.  N.  D&a- 
iiitz,  for  appellants.   Lane  &  Burnett,  for 

appellees. 

PAYNTEU,  J.  Pursuant  to  an  ordinance 
regularly  passed,  tlie  city  of  Louisville  enter- 
ed into  a  contract  witb  Selvage,  by  which  it 
was  agreed,  for  stipulated  prices,  that  he  was 
to  improve  a  certain  part  of  Kentucky  street 
by  building  a  carriage  way.  The  appellants 
own  lots  abutting  on  Kentnclcy  street  In 
front  of  which  the  Improvement  was  to  be 
made.  The  contract  for  the  hnprovement 
was  made  In  May,  1893.  In  December,  1893, 
tlie  city  engineer  Inspected  and  received  the 
work.  This  duty  was  discharged  In  accord- 
ance with  the  requirements  of  law  In  force 
at  the  time  the  contract  was  entered  into. 
The  apportionment  warrants  were  Issued  by 
the  clerk  of  the  board  of  councllmen  under 
the  order  of  that  board  as  the  law  required, 
which  was  In  force  when  the  contract  was 
made.  The  act  of  the  general  assembly  for 
the  gOTernment  of  cities  of  the  first  class  be- 
came a  Jaw  July  1,  1S03,  a  part  of  which  are 
sections  2837,  2839,  Ky.  St.  Under  section 
2837  It  is  made  the  duty  of  the  board  of 
public  works,  Its  deputy  or  deputies,  to  In- 
spect and  receive  work  done  under  contracts 
for  an  Improvement  the  like  of  which  Sel- 
vage made.  The  owners  of  property  abut- 
ting on  the  street  where  the  Improvement  is 
made,  their  agents  and  representatives,  are 
authorized  to  appear  and  be  heard  as  to 
whether  the  improvement  has  been  made  in 
accordance  with  the  ordinance  authorizing 
the  same,  and  the  contract  therefor.  By  sec- 
tion 2839  the  board  of  public  works  are  re- 
quired to  make  out  apportionment  warrants. 
Formerly  (under  the  old  charter)  this  duty 
was  performed  by  the  clerk  of  the  board  of 
councllmen.  The  board  of  public  works  was 
In  existence  at  the  time  the  engineer  Inspected 
and  received  ibe  work  and  at  the  time  the 
apportionment  warrants  were  issued.  The 
sole  question  In  this  case  Is  whether  the  en- 
gineer was  authorized  to  Inspect  and  receive 
the  work,  and  the  board  of  councllmen  au- 
thorized to  approve  It,  and  direct  the  appor- 
tionment warrants  to  be  Issued.  The  pur- 
pose of  the  law  fn  providing  that  the  city 
engineer  should  inspect  the  work  and  receive 
It,  and  before  doing  which  to  give  notice  of 
the  time  and  place  that  be  would  do  so,  was 
principally  to  enable  the  property  owners  lia- 
ble for  the  expense  of  such  Improvement  to 
be  present  and  be  heard.  It  has  been  said 
that  the  act  of  such  engineer  was  quasi 
judicial.  The  board  of  public  works  are  now 
charged  with  the  performance  of  that  duty. 
We  think  the  legislature  had  the  authority 
to  change  the  tribunal  which  should  perform 
that  quasi  Judicial  function,  and  in  doing  ao 
did  not  Impair  the  obligation  of  the  contract 


which  had  been  made  with  Seivnge,  or  affect 
the  rights  of  the  property  owners  lujurloua- 
ly.  Neither  the  board  of  public*  works  nor 
any  deputy  of  It  Inspected  and  received  the 
work,  nor  did  such  board  Issue  the  appor- 
tionment warrants.  Section  2834,  Ky.  St, 
reads  as  follows:  «  *  raymeuts  may 
be  enforced  upon  the  property  bound  there- 
for by  proceedings  in  court;  and  no  error  in 
the  proceedings  of  the  general  council  shall 
exempt  from  payment  after  the  work  ban 
been  done  as  required  by  either  the  ordinance 
or  contract;  but  the  general  council,  or  the 
courts  In  which  salts  may  be  pending,  sball 
make  all  corrections,  rules,  and  orders  to  do 
justice  to  all  parties  concerned."  It  will  be 
observed  by  the  foregoing  section  that  the 
general  council  or  the  courts  shall  make  all 
corrections,  rules,  and  orders  to  do  justice  to 
all  parties  concerned.  The  board  of  public 
works  seems  not  to  have  acted,  but.  If  It  had, 
still  the  geueral  council  has  authority  to  cor- 
rect what  it  may  have  done,  and  also  to  make 
orders  to  the  end  that  justice  may  be  done. 
As  the  city  engineer  was  the  party  to  In- 
spect and  accept  the  work  when  the  contract 
was  made,  the  council  evidently  thought  that 
it  was  just  to  tne  contractor  and  to  the  prop- 
erty owner  that  the  city  engineer  should 
inspect  and  take  up  the  work  which  was 
executed  under  the  contract.  It  therefore 
made  an  order  which,  in  effect,  ratified  what 
the  engineer  did,  and  directed  the  apportion- 
ment warrants  to  l>e  Issued.  This  was  done 
In  the  exercise  of  the  superior  authority 
which  was  conferred  upon  It  by  the  law.  It 
was  but  Just  to  the  parties  that  such  an  order 
should  have  been  named.  The  same  section 
of  the  law  which  we  have  quoted  confers  au- 
thority upon  the  court  to  make  orders  so  as 
to  administer  Justice  to  all  concerned.  It 
would  work  an  absolute  Injustice  upon  the 
contractor.  Selvage,  should  the  court  bare 
adjudged  that  he  was  not  entitled  to  main- 
tain this  action.    The  Judgment  Is  affirmed. 


MESKEB  et  al.  v.  HcCX)intT. 
(Court  of  Appeals  of  Kentucky.  Feb.  24.  1898.) 
Malicious  Fhobboutiox— Justificatiof. 

1.  If  defendant.  In  im  action  for  malldous 
prosecation,  laid  all  the  facts  upon  which  he 
based  his  prosecution  before  a  competent  at- 
torney, and  fairly  obtnined  his  advice  that  such 
prosecution  was  legal,  and  he  acted  in  good 
faith  upon  it,  it  is  a  defense  to  the  action. 

2,  Where  one,  through  malice,  procures  a  war- 
rant for  the  arrest  of  another,  he  is  not  liable 
to  an  action  therefor,  tf  he  acted  on  reasonable 
or  probable  cause. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Antoinette  McCourt  against  Kate 
Mesker  and  others  for  malicious  prosecution. 
Judgment  for  plaintiff.  Defendants  apjteal. 
Reversed. 

Sidney  &  William  B.  Arthur,  for  appel- 
lants. T.  F.  HaUam,  Harvey  Myers,  ud 
James  D.  Ermaton,  for  app^e& 
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PAY.NTEIi.  J.  It  is  ETerred  In  the  peti- 
tion that  Kate  Mesker,  Louise  Mejers,  and 
Frank  D.  ^[eyers  conspired  and  confederat- 
■ed  together  for  the  purpose  ot  Injuring  the 
appcUee,  Antoinette  ^IcCuurt;  that  they  did, 
witliout  probable  cause,  and  maliciously, 
i!ause  to  be  issued  against  her  a  warrant  of 
arrest  by  Hon.  John  K.  Bruce,  a  commissloD> 
er  of  the  circuit  court  of  the  United  Stiitt's 
fur  the  Southern  district  of  Ohio,  ut>on  the 
ubarge  of  sendiug  through  the  mall  a  cer- 
tain lewd,  (Ascene,  and  lascivious  letter  ad- 
dressed to  Kate  Mesker;  and  In  pursuance 
of  such  conspiracy  the  appellant  Frank  D. 
Meyers  filed  with  the  commissioner  his  affi- 
darlt  upon  which  the  warrant  was  Issued, 
■and  he  aXtem'ards  had  it  executed  upon 
the  appellee,  Antoinette  McCourt,  by  arresthig 
her,  etc.  The  trial  resulted  in  a  verdict 
against  the  appellant  Kate  Mesker  for  $100, 
and  against  Frank  D.  Meyers  for  $500,  upon 
which  verdicts  Judgments  were  rendered. 

Many  questions  are  raised,  but  we  deem  It 
unnecesBary  to  consider  any  except  those 
-discussed  In  this  opinion.  The  appellant 
Kate  Mesker  did  not  procure  the  warrant  of 
■arrest,  neither  is  there  any  cTldcnce  in  this 
record  which  tends  to  show  that  she  had 
anything  whatever  to  do  with  procuring  the 
warrant.  The  appellant  Jleyers  is  her  broth- 
er-in-law, and,  without  being  requested  to 
do  so  by  Kate  Mesker,  he  made  the  affida- 
vit and  procured  the  warrant  of  arrest  for 
.Mrs.  McCourt.  It  was  even  against  her 
wishes  that  the  warrant  was  procured.  The 
«ourt  should  have  Instructed  the  Jury  to  Und 
for  her. 

It  appears  from  the  testimony  In  this  case, 
tlint  the  appellant  Meyers  cousulted  an  at- 
torney in  regard  to  the  question  of  institut- 
ing the  prosecution  against  Mrs.  McCourt. 
Be  claims  that  be  laid  all  the  facts  before 
the  attorney,  who  advised  him  that  he  could 
maintain  the  prosecution  against  her.  If  he 
laid  all  the  facts  before  a  competent  attor 
ney,  and  fairly  obtained  the  advice  of  such 
attorney  to  Institute  the  prosecution,  and  he 
acted  In  good  faith  npon  It,  It  would  l>e  a 
defense  to  the  action.  Lancaster  v.  Lnujrs- 
ton  (Ky.)  86  S.  W.  521.  The  court  failed 
to  give  to  the  Jury  an  Instruotlon  on  this 
question,  and  overruled  plaiutiff's  motion  to 
have  the  Jury  ao  Instructed.  If  Meyers, 
through  malice,  procured  the  warrant  of  ar- 
rest, stil),  if  he  had  reasonable  or  probnhle 
cause  for  doing  so,  the  plaintiff  Is  not  enti- 
tled to  recover.  Bcdnum  v.  Stowers  (Ky.) 
12  S.  W.  270.  We  think  it  proper,  on  the 
retrial  of  this  case,  for  the  court  to  Insirn*-) 
the  Jury  that,  although  Meyers  may  have 
procured  the  warraut  of  arrest  maliciously, 
yet  It  probable  cause  for  the  prosecution  ex- 
isted,—that  Is,  If  he  had  such  ground  as 
would  Induce  a  man  of  ordinary  prudence 
and  discretion  to  believe  In  the  guilt  and  to 
expect  the  conviction  of  Mrs.  McCourt,  and 
If  he  acted  In  good  faith  on  such  belief  and 


expectation,— the  Jury  should  find  for  htm. 
Faris  V.  Starke.  3  B.  Mon.  6. 

The  Judgment  Is  reversed  and  remanded 
for  a  new  trial,  and  for  proceedings  consist- 
ent with  this  opinion. 


FRANKLIN  v.  COOPER. 

(Gout  of  Appeals  of  Kentucky.    March  4, 
1898.) 

FaAUDCLniT  CostvarARca. 
Ooe  who  had  disposed  of  all  his  real  estate, 
chattels,  and  live  stock,  and  owned  no  property 

liable  to  execution,  after  process  was  servt^a  up- 
on him.  without  any  consideration  except  love 
and  affection,  assigned  to  his  son  a  tHOi}  check 
uHid  to  hiiu  for  his  interest  io  some  real  estate. 
Held  that,  as  against  an  antecedent  creditor,  ttie 
transfer  was  fraudolent  and  withont  sufficient 
consideration. 

Appeal  from  circuit  court,  Johnson  county. 

"Not  to  be  officially  reported." 

Action  by  0.  M.  Cooper  against  John  and 
Wiley  O.  Franldin.  Judgment  for  plaintiff. 
Defendant  Wiley  G.  Franklin  appeals.  Al- 
firmed, 

'  W.  H.  Vat^han,  for  appellant  B.  EL  Gon- 
ley,  for  appellee. 

BURNAH,  J.  This  action  was  Instituted 
by  plaintiff  against  defendants  John  and  W. 
G.  Franklin,  under  section  Util  of  the  Civil 
Code,  to  compel  defendant  John  Franklin  to 
pay  a  debt  for  which  plaintiff  and  he  were 
Jointly  liable,  but  which  defcnJant,  by  a  sain 
sequent  agreement,  had  assumed  to  pay,  al- 
leging that  the  defendant  John  FrankLn  anJ 
his  son,  the  defendant  W.  G.  Franklin,  had 
entered  Into  a  fraudulent  collusion  with  each 
other  to  cheat,  hinder,  and  dcby  bis  credit- 
ors, and  that  In  furtherance  of  this  fraudu- 
lent arrangement  the  father  had  transferred 
bnd,  money,  and  other  property  to  bis  sun. 
W.  G.  Fraukllu,  without  sufficient  consider- 
ation; also  alleging  that  both  father  and  sjn 
were  insolvent,  and  did  not  have  property  in 
the  state  subject  to  excL-ntion  sufficient  to 
satisfy  plaintiff's  demand,  and  that  the  col- 
lection would  be  endangfrod  by  delay  and  ob- 
taining Judgment  and  return  of  "Xo  property 
fouud."  A  general  attachment  was  sued  out, 
and  a  garnishee  writ  served  on  the  Catletts- 
burg  Xa  tlonal  Bank,  attaching  a  fund  of  $300 
deposited  to  the  credltof  W.G.Franklin. who 
executed  a  boud,  imder  section  221  of  the  Code, 
to  the  effect  that  be  would  perform  the  Judg- 
ment of  the  court,  and  the  attachment  was 
dischai^ed.  and  he  was  permitted  to  with- 
draw the  fund  attached.  The  defendants  an- 
swered, denying  every  averment  of  plalutifTs 
original  and  amended  pctltious,  and  upon  the 
trial  of  the  case  the  court  adjudged  the  de- 
fendant John  Frackliu  to  owe  the  whole  of 
the  debt,  sustiiined  tlie  attachment,  and  ad- 
Judgdl  that  defundunt  W.  G.  Franklin  pay 
the  $:t^JO  for  which  he  had  executed  l>oud  to 
the  criditor. 

A  number  of  errors  are  complained  of  on 
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tliis  appeal,  but  it  seems  to  us  tb&t  tbe  pro- 
ceedings io  the  case  have  been  in  conformity 
with  the  provlrtons  of  the  Code,  The  dei>o- 
Bitlon  of  John  Franklin  shows  that  after  the 
Institution  of  this  suit,  and  after  the  process 
was  served  upon  him,  he,  without  any  con- 
sitleratlon  except  love  and  affection,  trans- 
ferred and  assigned  to  his  son  a  $300  check 
which  had  been  paid  to  him  by  one  Mayo  for 
bis  Interest  In  some  real  estate,  and  that  be 
had  sold  and  disposed  of  all  his  real  estate^ 
chattels,  and  live  stock,  and  at  the  date  of  the 
suing  ont  of  the  attachment  owned  no  land  or 
personal  property  liable  to  ezecutlon.  The 
testimony  of  appellant,  in  our  opinion,  leaTes 
no  room  to  doubt  that  the  pretended  gift  by 
the  fatlier  to  the  son  of  the  $300  attached  was 
a  mere  device  to  put  this  fund  beyond  the 
reach  of  his  creditors,  and  to  prevent  its  be- 
ing subjected  to  the  payment  of  the  liability 
sought  to  l>e  enforced  In  this  action.  While 
there  la  a  distinction,  so  far  as  creditors  are 
concerned,  between  a  voluntary  conveyance  of 
a  debtor's  property  to  bis  children  and  such  a 
conveyance  to  strangers,  yet  It  Is  incumbent 
upon  the  donor,  even  in  the  case  of  a  vol- 
untary conveyance  to  a  child,  to  show  that  no 
actual  fraud  was  Intended,  and  that  the  gift 
was  a  reasonable  advancement  to  the  child, 
considering  the  condition  In  life  of  the  donor, 
and  that  he  bad  ample  estate  left  uuiucum- 
bered  to  pay  his  debts;  otherwise,  such  a  con- 
veyance, as  to  antecedent  creditors  of  the 
<Ionor,  Is  deemed  fraudulent.  See  Cosby  t. 
Robs,  3  J.  J.  Marsh.  290;  Lyne  v.  Bank,  5  J. 
J.  Mnrsh.  555;  Shalley  v.  Gore,  4  Dana.  4C5; 
Trimble  v.  RatcUff,  9  B.  Mon.  514;  Entlers  v. 
Williams,  1  Mete.  (Ky.)  34G;  and  Rncker  v. 
Abell.  8  B.  Mon.  S66.  An  insolvent  father 
cannot  be  permitted  to  give  away  bis  prop- 
erty to  the  Injury  of  his  creditors,  even  If  done 
with  the  ostensible  purpose  of  making  pro- 
vision for  one  of  his  children.  And  under 
the  facts  of  this  case  we  tliink  the  transfer  of 
the  $300  check  by  the  father  to  the  sun  was 
without  sufficient  consldei-atlou  to  uphold 
same.  Wherefore  the  Judgment  la  affirmed. 


LOOKNANE  v.  UNITED  STATES  SAVINGS 
&  LOAN  CO. 
(Court  of  Appeals  of  Kentucky.    March  8, 
1898.) 

Btnu>ilta  Aim  LoAyt  Associations— Cokthaots^ 
Plaob  op  Ferfqkhahcb— UfluaT. 

1.  A  resident  of  the  state  became  a  member 
of  a  Minnesota  loan  association,  and  a  borrow- 
er. Lands  in  the  state  were  mortgaged  to  se 
cure  the  loan.  The  papers  were  forwarded  to 
the  Minnesota  office,  and  from  it  the  money  was 
forwarded  to  the  borrower.  The  note  pur- 
ported to  have  been  made  In  Minnesota,  was 
payable  there,  recited  that  It  was  made  with 
reference  to  the  laws  of  Minnesota,  but  was 
usurious  under  the  laws  of  the  state.  Held,  that 
the  contract  was  to  be  performed  in  the  state, 
the  provision  to  the  contrary  being  an  attempt 
to  evade  the  usury  law. 

2.  A  borrower's  note  made  to  a  loan  associa- 
tion, October  18, 1891,  was  payable  three  y«ari 
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from  date.  December  10, 1893.  in  consideration 
of  two  months'  extra  premium  and  interest, 
the  borrower  was  allowed  to  pay  the  whole  debt. 
The  premium  paid  when  the  loan  was  obtained, 
and  subsequent  payments,  including  that  of  De- 
cember 10,  181)3,  were  largely  in  excess  of  the 
principal  and  three  years'  legal  interest.  Held, 
that  the  borrower  couid  recover,  as  usury,  all 
sums  paid  by  him  in  excess  of  reasonable  dues 
for  the  maiutenance  of  the  association  while  a 
stockholder,  the  sum  he  specially  agreed  to  pay 
ht  consideration  of  accelerated  maturity,  and 
the  principal,  with  legal  interest  to  December 
10,  1893. 

Appeal  from  circuit  court,  dark  county. 

"To  be  officially  reported." 

Suit  by  Samuel  Locknane  against  the  Unit- 
ed States  Savings  &  Loan  Company.  Judg- 
ment for  defendant,  and  plaintiff  apiteaJs. 
Reversed. 

Rodney  Haggard  and  Edward  W.  Hlnes, 
for  anndlapt  Beckner  &  Jooett,  for  aivel- 
lee. 

BURNAM,  J.  Appellant  alleges  that  on 
the  13th  day  of  October,  1891,  he  borrowed 
of  appellee  $6,000,  but.  In  order  to  procure 
the  loan,  was  compelled  to  pay  $559  as  a 
premium  thereon  In  advance,  and  that  he 
received  only  $5,433  of  the  amount  borrow- 
ed; that  subsequently,  beginning  on  the  sec- 
ond Monday  In  January,  1892,  and  ending  on 
the  second  Tuesday  In  December,  1893,  he 
paid  to  appellee  $102  each  month,  paying  in 
the  aggregate  $2,560;  that  on  the  10th  day 
of  December.  1893,  he  paid  to  appellee,  in  dis- 
charge of  hie  debt,  the  further  sum  of  $6,- 
220.80;  that  the  money  so  paid  by  blm  to 
appellee  was  largely  in  excess  of  the  sum  of 
$6,000  with  Interest  at  6  per  cent  per  an- 
num thereon  from  the  13th  day  of  October. 
1891,  to  the  lOtfa  day  of  December,  1893;  and 
that  this  excess  was  made  up  of  usury, 
which  liad  been  Illegally  exacted  from  him. 
and  which  he  seeks  to  recover.  Appellee,  by 
way  of  answer,  alleges:  That  It  is  a  Minne- 
sota corporation,  having  Its  principal  place 
of  business  at  St  Paul,  and  that  at  the  time 
of  the  loan  appellnnt  became  a  stockholder 
and  member  of  defendant  corporation,  and 
that  It  Issued  to  him  certlflcates  for  120 
shares  of  Its  capital  stock,  of  the  par  value 
of  $100  each,  which  were  delivered  to  and 
accepted  by  the  plaintiff.  That  thereafter 
he  made  application  to  the  company  for  the 
advancement  of  the  par  value  of  60  shares 
of  the  capital  stock  of  the  company  lssue<l 
to  him,  as  aforesaid,  and.  In  consideration 
of  this  advancement  agreed  to  pay  the  com- 
pany a  premium  of  50  per  cent  on  the  120 
shares  of  the  capital  stock  of  the  company, 
and  also  agreed  to  assign  the  remaining  60 
slmres  of  the  stock  as  security  for  the  pay- 
ment of  the  loan.  That  he  further  agreed 
to  secure  the  payment  of  same,  with  Inter- 
est  premium,  and  flues,  by  mortgage  upon  a 
tract  of  land  situate  In  Clark  county,  Ky. 
That  on  the  30th  day  of  October,  1891,  plain- 
tiff executed  this  note:  "St.  Paul,  Minn.,  Oc- 
tober 30, 1881.  For  value  received,  after  three 
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years  from  date,  and  before  nine  years  from 
date,  we  promise  to  pay  to  the  order  of  the 
United  States  Saving,  Loan  &  Building  Co., 
at  the  oflSce  of  its  treasurer,  St  Paul,  or  Its 
trustee  in  >Xliinea polls.  Mluu..  the  sum  of 
W.OOO,  with  luterest  at  the  rate  of  6  per 
cent  per  annum  on  the  sum  of  1(^,000.  pay- 
able monthly.  It  is  understood  that  this 
note  Is  given  for  a  loan  obtained  on  100 
shares  of  the  stock  of  the  said  United  States 
Saving.  Loan  &  BiiHding  Co.,  and  If  the  mak- 
er hereof  falls  to  make  any  monthly  pay- 
ment on  anld  stock,  or  to  pay  any  install- 
ment of  Interest  for  a  period  of  three  months 
after  the  same  Is  due,  then  the  whole 
amount  of  this  note  shall  become  due  and 
pnyable;  but  If  the  maker  hereof  shall  pay 
all  the  Installments  of  interest  which  become 
due  hereon,  and  all  the  monthly  payments 
and  fines  which  become  due  on  said  stock, 
then,  on  the  surrender  of  said  stock  by  said 
company,  this  note  shall  be  deemed  to  be 
fully  paid  and  canceled.  This  note  is  un- 
derstood to  be  made  with  reference  to  and 
under  the  laws  of  the  state  of  Minnesota." 
That,  simultaneously  with  the  execution  of 
this  note,  plaintiff  executed  and  delivered  a 
mortgage  and  an  assignment  of  the  capital 
stock  referred  to.  That  the  note,  mortgage, 
and  assignment  were  forwarded  to  the  de- 
fendant's office  in  Minnesota,  and  tbe  ad- 
vancement of  the  money  made  through  the 
office  of  the  company  in  that  state,  and  sent 
to  the  plaintiff  In  Kentucky.  That  this  loan 
was  made  upon  the  building  and  loan  asso- 
ciation plan,  in  accordance  with  and  under 
the  laws  of  the  state  of  Minnesota,  and  was 
authorized  by,  and  made  legal  and  binding 
upon  the  plaintiff  under,  those  laws.  And 
that  plaintiff  had  expressly  agreed  that  the 
contract  was  made  with  reference  to  and 
under  the  laws  of  that  state.  In  the  third 
paragniph,  appellee  alleges  that  It  entered  In- 
to an  agreement  with  plaintiff,  at  bis  special 
Instance  and  request  and  as  an  accommo- 
dation to  him,  to  enable  him  to  secure  a  re- 
lease of  the  Hen  upon  bis  property,  that  If 
plaintiff  would  pay  two  months'  extra  Intor- 
est  and  premium,  with  all  accrued  fines,  and 
surrender  his  stock  for  cancellation  at  the 
withdrawal  value  of  same,  the  defendant 
would  accept  tbe  repayment  of  the  loan  in 
advance  of  Its  maturity,  and  would  cancel 
the  mortgage  on  the  real  estate;  and  that, 
pursuant  to  this  agreement,  plaintiff  paid  the 
sum  of  $5,220.80,  in  consideration  of  which, 
and  in  accordance  with  its  agreement,  it  sur- 
rendered Its  note,  canceled  its  stock,  and  re- 
leased the  mortgage  on  his  property;  and 
pleads  an  estoppel.  By  the  fourth  paragraph 
It  relies  on  the  alleged  fact  tliat  the  aggre- 
gate of  tbe  sums  paid  by  plaintiff  is  less 
than  the  amonnt  of  the  loan  with  interest  at 
G  per  cent  up  to  the  maturity  of  the  note, 
and  pleads  same  aa  a  bar.  Plaintiff  filed  a 
general  demurrer  to  this  answer,  and  each 
paragraph  thereof,  which  was  overruled; 
and,  plalntUE  failing  to  plead  further,  the 


court  adjudged  that  the  petition  be  dismiss- 
ed, and  hence  this  appeal. 

This  court  lias  uniformly  held  in  cases  of 
domestic  building  and  loan  associations  that 
they  could  not  collect  a  higher  rate  of  In- 
terest than  6  per  cent,  and  that  clmrters  con- 
ferring such  powers  were  uncont«t)vutionnl 
(see  AssociaUon  v.  Zeller,  12  S,  W.  U40.  and 
Same  v.  Johnson.  88  Ky.  101«  10  S.  W.  787); 
and  there  can  be  no  doubt  that  the  contract 
in  this  case  is  usurious  if  it  Is  to  t>e  governed 
by  the  laws  of  this  state.  The  real  question 
to  be  determined  Is,  was  the  contract  to  be 
performed  In  Minnesota  or  In  Kentucky? 
Appellee  relies-  for  the  validity  of  the  con- 
tract upon  the  agreement  of  appellant  that 
the  money  was  to  be  paid  at  the  office  of  thi- 
treasurer  of  the  company  in  Minnesota,  aihi 
that,  by  express  agreement  of  tbe  parties, 
their  rights  thereunder  were  to  l>e  determin- 
ed by  the  laws  of  that  state;  and  It  is  al- 
leged, and  upon  demurrer  mnst  be  taken  as 
true,  that,  under  tbe  laws  of  the  state  of 
Minnesota,  the  contract  made  with  appellant 
was  a  valid  and  binding  one;  and  we  must 
therefore  look  to  the  facts  of  this  case  in  or- 
der that  we  may  Intelligently  determine 
whether  tbe  contract  was  in  reality  Intemleil 
to  be  performed  In  Minnesota  or  in  Ken- 
tucky. The  borrower  lived  in  this  statf. 
The  agreeuient  made  to  secure  the  loan  wnn 
in  this  state,  and,  to  enable  the  defendant 
to  enforce  its  contract  it  was  necessary  for 
It  to  come  into  either  the  federal  or  stat<> 
courts  of  this  state.  More  than  that  by  sec- 
tion 873  of  the  Kentucky  Statutes,  before  ai»- 
pellee  was  authorized  to  solicit  or  do  buf:i- 
nesa  in  Kentucky,  It  was  required  to  obtain 
from  tbe  secretary  of  state  a  license  so  to  do. 
to  become  domiciled  exactly  as  an  individ- 
ual would  who  had  come  for  the  purpose  of 
doing  a  like  business,  yet  retaining  his  dtl- 
zensblp  in  the  state  from  which  he  came. 
The  contract  was  in  reality  made  in  this 
state,  and  was  to  be  performed  here;  ami 
the  practical  effect  of  any  other  constmctlon 
would  be  to  destroy  the  efficacy  of  our  stat- 
utes against  usury,  as  all  that  money  lenders 
who  make  contracts  for  the  payment  of 
money  la  the  future  would  be  required  to  do, 
in  order  to  evade  these  laws,  would  be  to 
express  In  such  contracts  that  the  payment 
was  to  be  made  in  some  place  In  a  state 
wliere  no  usury  laws  exist 

The  supreme  court  of  North  Carolina,  in 
the  case  of  Meroney  v.  Association,  116  N. 
C.  882,  21  S.  E.  024,  In  discussing  this  Iden- 
tical question,  said:  "Itis  Important  tbatfor- 
elgn  capital  invested  within  our  borders  shall 
have  to  the  very  utmost  Its  Just  dues,  and 
that  It  shall  find  our  courts  ready  to  enforce 
all  Its  lawful  rights.  But  it  is  also  impor- 
tant that  the  settled  policy  of  the  state  should 
be  upheld  by  Its  courts,  and  that  schemes 
that  to  them  seem  manifestly  adopted  mere- 
ly to  evade  Its  usury  laws  shall  not  be  al- 
lowed to  bring  about  a  virtual  abrogation  of 
Iti  statutes.   If  a  fofelgn  company  or  other 
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lender  of  money  nay  establlsb  local  branch- 
-es  or  offices  In  this  state,  and,  through  Its 
agents,  BoUclt  and  take  the  applications  for 
loans  on  mort^ges  of  land  here,  to  be  sent 
to  tbe  home  office,  to  be  passed  upon  and  al- 
lowed there,  and  If  because  of  such  an  ar- 
rangement, and  the  insertion  of  a  statement 
put  In  the  note  or  mortgage  that  the  contract 
Is  solvable  In  the  foreign  jurisdiction,  and  is 
made  'with  reference  to  its  laws,*  the  courts 
of  this  state  are  required  to  enforce  such  con- 
tracts, and  decree  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  land,  that  the  foreign 
usurer  may  have  his  usury,  then,  surely,  will 
It  bare  come  t&  pass  that  It  Is  no  longer  tnie 
that  there  Is  no  cover  or  device  by  which  the 
wholesome  restraints  pnt  upon  the  money 
lender  by  our  statutes  may  escape.  •  •  * 
Now,  It  seems  very  manifest  to  us,  consider- 
ing all  the  facts  and  circumstances,  that  this 
Georgia  corporation  required  the  plaiutlfT,  a 
■citizen  and  resident  of  this  state,  to  dedare, 
)n  the  obligation  given  by  him  to  It  for  the 
money  loaned  him,  that  the  contract  was 
solvable  In  that  state,  and, was  made  with 
reference  to  its  laws,  not  because  It  was  con- 
templated by  either  of  the  parties  that  the 
money  would  be  paid  there,  or  that  the  par- 
ties would  enforce  their  respective  rights  un- 
Jer  the  contract  In  the  courts  of  that  state, 
but  because  this  money  lender  desired  to  es- 
cape the  restraints  of  the  laws  of  this  state, 
-and  by  this  formal  declaration  Inserted  In  the 
contract  compel  the  courts  of  this  state,  In  a 
snlt  for  the  foreclosure  of  the  mortgage,  to 
adjust  the  rights  of  the  parties  according  to 
the  laws  of  Georgia  and  the  decisions  of  its 
courts,  and  In  disregard  of  the  laws  of  this 
state  and  the  decisions  of  this  court,"— hold- 
ing the  contract  not  to  be  enforceable.  In 
construing  a  contract  almost  identical  with 
the  one  at  bar,  the  supreme  court  of  Texas, 
hi  the  case  of  AssDclatlon  v.  Grlffln,  39  S.  W. 
•666.  said:  "The  general  role  of  law  contend- 
ed for  by  the  loan  company,  that  a  contract 
which  Is  to  be  performed  In  a  state  other  than 
that  In  which  it  Is  made  may  reserve  Interest 
according  to  the  laws  of  either  state,  Is  too 
well  settled  to  require  discussion  or  citation 
of  authority;  bnt  the  law  looks  to  the  sub- 
stance of  the  contract,  and  will  not  tolerate 
any  contrivance  by  which  It  Is  Intended  to 
evade  the  laws  of  a  state  In  which  the  con- 
tract is  made  or  sought  to  be  enforced.  The 
fact  that  the  contract  expresses  that  the 
money  borrowed  is  to  be  paid  in  the  territory 
•of  Dakota  is  met  by  the  real  substantial  pro- 
visions for  Its  enforcement  and  the  circum- 
stances under  which  the  business  was  trans- 
acted with  such  overwhelming  force  that  we 
are  brought  to  the  conclusion,  In  so  far  as  is 
provided  by  Its  terms,  that  the  payment  of 
the  money  In  the  territory  of  Dakota  was 
simply  a  device  to  evade  the  laws  of  this 
state;  and  these  facts  are  so  manifest  from 
the  Cftce  of  the  papers  themselves  that  It 
ceases  to  be  a  question  of  fact,  bnt  becomes 
jft  mattw  of  law,  to  be  determined  ftom  the 


undisputed  evidence  that  is  thus  furnished. 
The  contract  having  been  made  with  a  view 
to  its  enforcement  in  the  state  of  Texas,  and 
not  in  the  territory  of  Dakota,  the  agreement 
expressed  In  it,  that  It  should  be  paid  In  the 
territory  of  Dakota,  was  iutended  to  enable 
the  loan  company,  by  authority  of  the  laws 
of  this  state,  to  do  business  In  Texas,  but  set 
our  laws  at  defiance  with  impunity."  The 
court  held  In  that  case  that  the  contract  in 
question  was  subject  to  the  laws  of  the  state 
of  Texas,  and,  being  usurious  according  to 
those  laws,  was  void,  with  interest  paid 
thereon.  The  same  doctrine  was  held  by 
this  court  In  the  case  of  Loan  Co.  v,  Scott, 
34  S.  W.  235,;  and  we  therefore  conclude  that 
the  contract  in  this  case  must  be  construed 
with  reference  to  the  laws  of  Kentucky,  and 
Is  usurious  to  the  extent  of  the  premium  ex- 
acted In  excess  of  the  legal  rate  of  Interest. 

The  remaining  question  to  be  considered  Is 
whether  the  subsequent  agreement  entered 
into,  by  which  appellant  was  allowed  to  an- 
ticipate the  payment  of  the  reeidue  of  his 
debt  before  Its  maturity,  Is  a  bar  to  his  right 
to  maintain  this  action  to  recover  usury;  the 
contention  of  appellee  being  that  as  appel- 
lant voluntarily  paid,  on  the  10th  day  of  De- 
cember, 1893,  $5,220.80,  in  discharge  of  his 
debt,  in  consideration  that  appellee  would  re- 
lease the  mortgage  on  the  land,  and  relieve 
him  from  liability  as  a  stockholder  In  the 
defendant  company,  the  amount  paid  In  ex- 
cess of  the  principal,  with  Interest  at  6  per 
cent.,  was  not  for  the  loan  or  forbearance  of 
the  money,  but  was  for  the  release  from  the 
contract,  and  that  he  Is  therefore  estopped 
from  maintaining  this  action.  In  order  to 
properly  determine  this  question,  we  will  ex- 
amine the  terms  of  the  original  contract 
The  promise  was  to  pay  "three  years  from 
date,  and  before  nine  years  from  date."  Ap- 
pellant therefore  bad  the  right  to  discharge 
his  debt  three  years  fi'om  the  date  of  Its 
creation,  and  could  have  done  so  at  any  time 
by  paying  the  principal  and  three  years'  le- 
gal Interest,  which  would  have  amounted  In 
the  aggregate  to  a  sum  much  less  than  he 
was  required  to  pay  almost  a  year  before  the 
date  of  Its  maturity.  Not  only  does  the  note 
give  the  appellant  the  right  to  pay  his  loan 
after  three  years,  but  the  by-laws  also  con- 
fer upon  him  the  same  right,  It  being  pro- 
vided by  section  7  of  the  article  on  loans 
"that  loans  on  real  estate  may  be  paid  at  any 
time  after  three  years  from  the  date  of  the 
mortgage,  on  such  terms  as  the  board  of  di- 
rectors may  determine;  bnt  the  mortgagee 
must  In  all  cases  give  thirty  days*  notice  of 
his  Intention  to  pay  snch  loans."  Besides, 
the  appdlant  bad  the  right  to  vritiidraw  at 
any  time  after  one  year  from  the  time  he  be- 
came a  member,  by  giving  sixty  days'  no- 
tice in  writing. 

The  consideration  expressed  In  the  writing 
for  the  consent  of  the  appellee  to  receive  the 
debt  at  the  time  payment  was  made  was  that 
appellant  should  pay  two  months'  extra  pre- 
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mium  and  Interest  When  this  was  paid,  the 
debt  Tras  made  to  mature  on  tbe  lOtb  day 
of  December,  1893,  Instead  of  at  the  time 
fixed  Id  the  original  contract;  and  appellant, 
by  this  agreement,  acQuired  the  right  to  an- 
ticipate the  payment  of  his  debt,  and  has  the 
same  right  to  recover  usury  paid  as  if  he  bad 
originally  agreed  to  repay  the  loan  on  Decem- 
ber 10,  1808,  and  has  not  been  precluded  by 
this  agreement  from  the  recovery  of  all  sums 
paid  by  him  In  excess  of  the  debt,  with  legal 
Interest  up  to  the  date  of  payment,  and  the 
reasonable  dues  necessary  for  the  mainte- 
nance of  the  organization  during  the  period 
while  he  was  connected  with  it  as  a  stock- 
holder, and  the  additional  sum  which  he  spe- 
cially agreed  to  pay  in  consideration  of  be- 
ing allowed  to  anticipate  the  payment  of  his 
debt  before  the  matdrlty  thereof.  For  the  rea- 
sons indicated,  the  Judgment  Is  reversed, 
and  the  cause  remanded  tor  proceedings  con- 
sistent herewith. 


CAMPBELL  T.  SAORAY  et  al. 
(Oonrt  of  Appeals  of  Kentneky.  Feb.  26, 18BS.) 

WltLS— CONSTHOCTION— Err*TB— IRCOM  ■ — AdMIK' 

ibtrjltou'b  Bond — Liabilitt  or  Sdrbtt. 

1.  Where  testator  appointed  bis  wife  his  ex- 
ecutrix, and  devised  to  her  one-third  of  his  es- 
tate, and  the  remainder  to  his  children,  and 
directed  that  all  his  property  remain  under  the 
control  of  the  wife,  out  of  which  she  is  to  sup- 
port and  educate  the  children,  so  long  as  they 
remain  with  her,  until  the  youngest  was  21 
years  old,  the  income  arising  from  the  property 
after  the  death  of  testator  and  before  the  ma- 
jority of  the  youDKest  child  does  not  constitute 
a  part  of  testators  estate,  and  the  surety  on 
the  bond  of  an  administrator  of  the  estate 
with  the  will  annexed  cannot  be  held  for  sach 
income  collected  and  appropriated  by  such  ad- 
mi  oistrator. 

2.  Where  the  husband  of  a  devisee  Is  appoint- 
ed administrator  with  the  will  annexed,  a  sure- 
ty on  the  husband's  bond  as  such  administra- 
tor is  not  liable  to  the  wife  for  her  distributive 
share  of  the  estate,  collected  by  her  husband  as 
such  administrator  and  not  accounted  for. 

Appeal  from  circuit  coinit,  Washington  coun- 
ty. 

"Not  to  be  officially  reported." 

Petition  by  F.  M.  Campbell  against  Mattle 
Sacray  and  others  to  be  released  as  surety  on 
an  administrator's  bond.  A  demurrer  was  sus- 
tained to  the  amended  petition,  and  petitioner 
appeals.  Reversed. 

W.  C.  McChord  and  W.  B.  fielecman,  for 
appellant 

PAYNTER,  J.  In  1874  Stomas  B.  Sacn^ 
died  testate.  Hj  the  thkd  clause  of  his  ndll 
he  directed  that,  when  his  yonngest  child  ap- 
rived  at  the  age  at  21,  his  estate  be  divided  by 
giving  to  hla  wife  on^-third  port  of  all  his  es- 
tate, or  a  child's  part  as  She  ml^t  elect  and 
the.  ronali^er  of  his  proper^  to  be  equally  di- 
vided among  his  children.  By  tiie  fourth 
clause  of  his  will  he  named  Us  ^t\S»,  A.  B. 
Sacray,  as  encntrlx  of  his  will,  and  dta-ected 
her  to  pay  hli  debts  out  of  any  property  or 
tooney  that  nUc^t  come  Into  her  bands.  The 


second  clause  of  his  will  is  as  follows,  to  wit: 
"It  is  my  will  and  AeiAre  that  all  my  property, 
both  real  and  peraonal,  remain  in  the  hands 
and  under  the  sole  control  ot  my  bdoved  wife, 
so  long  as  she  remains  a  widow,  until  my 
youngest  child  arrives  to  the  age  of  twenty- 
one  years,  out  ot  which  she  Is  to  mspgoA  and 
educate  all  my  children,  so  kmg  as  they  remain 
with  her  and  under  hn  managem^t;  and  it  is 
my  desire  that  all  my  children  remain  with 
their  mother  until  the  youngest  child  arrives 
to  the  age  (MF  twenty-one  years."  The  young- 
est child  seems  to  have  beoi  a  year  os  two- 
old  at  the  time  the  will  was  probated  In  1874. 
The  widow,  A.  B.  Sacray,  qualified  as  execu- 
trix of  the  wllL  In  1680,  as  executrix,  she 
brooght  this  suit  to  have  part  of  the  land  sold 
which  was  left  by  the  testator  to  pay  certain 
debts  which  she  had  contracted  for  the  support 
of  herself  and  children.  The  petition  seems  to 
have  been  mutilated,  and  the  parts  remaining 
and  embraced  In  the  transcript  do  not  show 
fully  the  relief  sought  by  the  petitloa,  eqpedal- 
ty  as  the  prayer  of  the  petition  does  not 
pear.  In  1891,  pending  the  suit  the  execu- 
trix resigned,  and  D.  B.  Campbell  was  ap- 
pointed administrator  of  the  estate  vrith  the 
will  annexed,  who  by  an  appn^riate  pleading 
was  permitted  to  prosecute  the  action  in  his 
name  as  administrator.  Without  any  pleading 
the  court  made  orders  looking  to  the  aettlem^t 
of  the  accounts  of  D.  B.  Campbell  as  admin- 
istrator ot  the  estate  \#lth  will  annexed  of 
Thomas  B.  Sacray,  deceued.  The  commls- 
Bloner  of  the  court  reported  and  stated  his  ac- 
counts. Bxceptlons  were  filed  to  the  reiiort 
His.  Sacray  died  In  1S91.  D.  B.  GampbeU 
died  In  1893,  and  the  action  was  not  revived 
against  his  personal  representative;  nor  does  it 
appear  that  any  one  succeeded  him  as  the  per- 
sonal r^HWoitatlve  of  the  estate  of  T.  R  Ssc- 
ray.  In  May,  1866,  the  appellant,  who  was 
the  only  surety  aa  the  bond  ot  D.  B.  Ganq>- 
bell  as  administrator,  filed  his  petition,  and 
asked  to  be  mode  a  par^  to  the  actkML  Be 
filed  an  amended  pettttcm,  to  which  the  court 
sustained  a  demurro-.  Before  he  was  made 
a  party  to  the  suit  the  oomrt  ordered  Um  to 
pay  an  Ind^nlte  amount  as  the  surety  ot  D. 
B.  Campbell,  qpcm  the  Idea  that  D.  R  Cam^ 
bell,  as  administrator,  was  Indebted  to  some 
ot  the  devisees  o(  T.  R  Sscray,  and  the  as- 
sign of  fhe  other  devisees.  This  order  was  set 
aside.  In  the  answer  which  the  aniellant 
filed  tie  oUeged,  substantially,  that  entsln  per- 
sonal ptopeety  with  which  D.  B.  Campbell, 
as  sdndnlstrator.  had  been  charged,  bekmged. 
not  to  the  estate  of  T.  B.  Sacray,  but  was  the 
Individual  property  ot  Mis.  A.  R  foccay;  that 
the  land  tat  the  right  of  which  be  was  diar- 
ged  as  administrator  was  held  by  Mra.  A.  B. 
Sacray  under  the  will  of  her  husband,  and  fliat 
she  was  oatttled  to  the  Income  therefrom;  that 
these  rents  did  not  constitute  assets  in  the 
hands  of  D.  B.  Campbdl  as  admlnbrtxator  of 
the  estate  ot  T.  R  Sacray;  ttiat  no  assets 
came  to  the  hands  ot  D.  B.  Campbell  as  ad- 
mlnlstmtor;  that  Mrs.  A.  R  Saocayi  as  execn- 
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trlx,  had  many  years  before  settled  her  ac- 
connts  as  such;  and  that  there  appeared  to  be 
no  assets  In  her  hands  as  executrix,  etc.  It 
was  further  averred  that  the  widow  of  D.  B. 
Campbell  was  one  of  the  devisees  under  the 
will  of  T.  B.  Bacray,  and  that,  If  be  should 
be  charged  with  anything  by  reason  of  his  sure- 
tyship, he  should  not  be  charged  with  her  dis- 
tributive share  of  her  father's  estate,  upon  the 
claim  that  the  husband  was  entitled  thereto, 
and  bad  expended  it  for  her  support 

If  the  allegations  of  the  ai^t^ant's  petition 
are  true,  there  should  have  been  no  Judgment 
against  him  In  this  action.  As  to  whether  the 
appellant  could  have  been  brought  before  the 
court  In  this  action  It  la  unnecesary  for  us 
to  decide,  because,  as  a  matter  of  fact,  be  be- 
came a  party  to  the  action  on  his  own  motion, 
and  asked  the  court  to  adjudge  that  he  was  not 
liable  for  the  amount  which  the  report  of  the 
commissioner  showed  that  D.  B.  Campbell 
owed  as  administrator;  that  amount  being  as- 
certained by  charging  the  administrator  with 
the  personal  property  and  rents  referred  to  in 
the  answer.  Under  the  second  clause  of  the 
will  the  real  and  personal  property  was  to  re- 
main In  the  hands  and  under  the  control  of 
the  testator's  wife  until  the  youngest  child  ar- 
ilved  at  the  age  of  21  years.  If  she  remained 
his  widow  until  that  time.  Out  of  the  prop- 
erty she  waa  to  aui^rt  and  educate  the  chil- 
dren. The  testator  gave  the  widow  chai^ 
and  control  of  llie  real  and  personal  estate  for 
the  benefit  of  heraelf  and  the  children.  She 
did  not  have  charge  and  control  of  it  aa  enco- 
triz  of  the  testator.  She  had  no  power,  aa 
audi,  to  rent  It  Neither  bad  D.  B.  Oampbell 
any  antlmlty*  as  admlnlBtrator,  to  rent  the 
land,  nor  did  the  Income  therefrom  form  part 
of  the  aseets  of  the  estate  of  T.  B.  Bacray. 
The  surety  of  an  execator  cannot  be  made  lia- 
ble for  any  other  breach  than  that  of  the  le- 
gal duOea  of  the  executor.  Vorfldd  t. 
Brand's  Ado^r,  13  Bush,  77.  The  rent  which 
It  Is  claimed  D.  B.  Campbell  collected  or  ap- 
proi^ted  accrued  on  the  land  16  ox  16  years 
after  the  death  of  the  testator.  These  were 
not  renta  due  the  testator,  and  fOrm  no  port 
of  i3ie  assets  In  the  hands  of  the  administra- 
tor. Wilson's  Guardian  t.  Unaelt's  Adm'r,  12 
Bmh,  215.  As  they  were  not  assets  wUcb 
the  admbdstrator  had  tbe  right  to  receive,  the 
surety  is  not  liable.  Smith  t.  Bland,  7  B. 
Mott.  21.  According  to  the  auctions  of  the 
petltltm,  the  personal  property  which  Mis.  A 
B.  Sacray  turned  over  to  Campbell  belonged 
to  her  Indlvldnally.  The  surety  in  bis  bond  aa 
administrator  Is  not  liable  tost  Its  ndaappro- 
piiatlon,  or  bfai  principal's  failure  to  account 
tor  ItB  proceeda.  The  surety  In  tbe  ^mh^ 
trator's  bond  dmply  obligated  htmaelt  for  the 
prlndpal'i  faithful  administration  of  the  asKte 
of  tlw  estate.  If  a  personal  r^resentatlTe  can 
seise  or  teke  hold  of  property  which  did  not 
bekoig  to  the  decedent  and  atvn^rtate  It.  re- 
gardless of  the  question  as  to  whether  It  be- 
longed to  the  eatete,  then  there  Is  no  limit  to 
the  liability  of  a  surety  in  a  bond  of  a  personal 


representative.  For  the  same  reason  tbat  the 
surety  on  the  bond  Is  not  liable  for  the  appro- 
priation of  rents,  he  la  not  liable  for  property 
which  waa  not  an  asset  of  the  estate.  If  it 
should  turn  out  that  the  appellant  as  surety 
of  D.  B.  Campbell,  Is  liable  for  the  rents  and 
personal  property,  etc.,  then,  if  the  facts  are 
as  alleged  In  the  answer  with  reference  to  tbe 
Interest  of  the  wife  of  D.  B.  Campbell,  she  be- 
ing the  devisee  under  the  will,  then  the  appel- 
lant would  not  be  liable  to  her  for  her  distribu- 
tive share.  The  court  erred  in  sustaining  a 
demurr»  to  the  petition  as  amended.  For  the 
foregoing  reasons,  the  case  is  reversed  for  pro- 
ceedings conaistait  with  this  opinion. 


IiOmSVILLB  &  T.  TURNPIKE-ROAD  00.  v. 
BOSS  et  aL 

(Oourt  of  Appeals  of  Kentucky.  Uazch  1, 1898.) 
UKUwruL  TOLL— Injunction  — Pabtibii—Cosbti- 

TOTIOITAL  lUW— VeSTRD  BIOHTS— FOLICB 

Power. 

1.  Citizens  of  a  town  may  sue  to  enjoin  a  turn- 
pike-road company  from  imposing  a  toll  which 
the  charter  of  the  company  epecially  exempts 
them  from  paying, 

2.  A  charter  of  a  tornpiice-road  company,  ex- 
empting the  eitizena  of  a  certain  town  from 
paying  toll,  glvea  them  a  Tested  right  of  which 
they  cannot  oe  deprived  by  a  subsequent  act  of 
the  general  assembly. 

3.  Such  an  act  is  not  Justified  as  an  exercise 
of  police  power. 

Appeal  from  circuit  court  Jefferson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Fred  Boss  and  others  against 
tbe  Louisville  A  Taylorsville  Tumplke-Road 
Company,  to  enjoin  the  collection  of  certain 
tolls.  Judgment  for  plaintiffs,  oi^  defend- 
ant appeals.  Affirmed. 

O'Neal  ft  Pryor  and  George  Welsslnger 
Smith,  for  appellant  Gardner  ft  Moxley,  for 
appellees. 

OUFFY,  J.  The  appellees  are  dtlzem  and 
residents  of  tbe  town  of  Jeffersontown,  .Tef- 
ferson  county,  Ky.  It  la  aubatantlally  alleg- 
ed In  the  petition  that  the  appellant,  the 
LonlsvlUe  ft  Taylorsville  Tumplke-Road 
Company,  as  originally  organized  and  estab- 
llsbed.  was  prohibited  from  erecting  a  toll- 
gate  wltbln  a  mUe  of  any  Incorporated  town; 
that  the  charter  of  the  appellant  was  dated 
In  1848;  \hat  afterwards,  In  December,  1861, 
the  chartAr  waa  amended  so  as  to  allow  a 
tollgate  within  less  than  one  mile  of  the 
town  of  Jefferaontown,  but  that  It  was  ex- 
pressly provided  In  said  act  that  the  appel* 
lant  should  not  exact  payment  of  toll  at  said 
gate  from  any  person  living  in  aald  town, 
or  within  one  mile  of  the  same  on  that  side 
of  aald  town  on  which  said  gate  was  erect- 
ed; that  afterwards  the  said  company  on 
the  24tb  of  Febmary,  18^,  procured  tbe 
passage  of  another  act  of  the  legislature  pro- 
riding  that  the  ai^tellant  might  charge  and 
collect  toll  from  tbe  actual  travel  on  said 
road,  not  exceeding  6  per  cent  on  tbe  capltel 
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stock  of  the  road.  The  second  Bection  of 
said  act  reads  as  follows:  "That  there  shall 
be  no  exemption  from  the  payment  of  toU 
for  traveling  said  road  In  favor  of  citizen  or 
citizens  of  Jeffersontown,  or  person  or  persons 
residing  therein:  Provided,  however,  that  any 
person  or  persons  living  within  the  corporata 
limits  of  said  town,  or  within  one  mile  of 
the  same,  shall  not  be  charged  or  compelled 
to  pay  toll  at  the  gate  next  to  said  town,  when 
traveling  or  hauling  a  distance  on  said  road 
not  exceeding  one  mile,  to  or  from  aald 
town."  Afterwards,  on  the  15th  of  April, 
1880,  the  appellant  procured  the  passage  of 
another  act  of  the  legislature,  which  pro- 
vides: "That  the  charter  of  said  company 
be  so  amended  that  the  said  LonlBville  & 
Taylorsvllle  Tumpike-Boad  Company  shall 
have  the  right  and  power  to  charge  and  col- 
lect toll  at  the  rates  now  fixed  by  law  from 
any  person  passing  through  any  of  its  gates, 
except  such  person  as  Is  going  to  or  from 
public  worship  on  the  Sabbath  day."  It  is 
fnrther  alleged.  In  substance,  in  the  petition, 
that  by  virtue  of  an  act  of  December  2,  1851. 
all  residents  of  the  town  of  Jeffersontown 
were  exempt  from  the  payment  of  toll  at 
the  gates  which  said  company  was  empow- 
ered to  establish  within  less  than  one  mile 
of  said  town,  and  that  said  right  or  privi- 
lege to  establish  said  gate  at  said  point  was 
In  efTect  a  contract  entered  into  by  and  be- 
tween the  residents  of  the  town  of  Jeffer- 
sontown, and  all  those  living  within  one  mile 
of  said  town  of  Jeffersontown  on  the  west 
side  thereof,  all  of  whom  were  exempt  from 
paying  toll  at  said  gate;  and  said  right  of 
exemption  became  a  vested  contract,  which 
the  general  assembly  bad  no  right  or  au- 
thority to  deprive  the  retidents  and  citizens 
thereof,  nor  had  any  power  or  authority  to 
permit  said  defendant  to  charge  any  toll 
whatever  at  said  gate  from  said  named  per- 
sons subsequent  to  the  passage  and  benefits 
of  the  said  act  of  December,  1861;  that  the 
right  was  a  continued  vested  right;  and  that 
this  plaintiff,  for  himself,  and  on  behalf  of 
those  for  whom  be  sues,  now  claims  said 
vested  contract  right  under  the  act  of  De- 
cember, 1801,  and  says  that  the  defendant 
has  no  power  or  authority  - to  charge  him, 
or  those  for  whom  be  sues,  or  any  resident  of 
Jeffersontown,  or  persons  living  within  one 
mile  of  the  western  limits  of  said  town,  any 
toll  at  said  gate.  It  Is  further  alleged,  in 
substance,  that  the  acts  of  February,  18G3. 
and  April,  1880,  were  passed  for  the  purpose 
of  vacating  or  annulling  or  changing  said 
act  of  December,  ISol,  and  that  the  general 
assembly  had  no  right  or  authority  to  pass 
said  laws  named  In  the  act  of  February, 
1865.  and  In  the  act  of  April,  ISSO,  so  as  to 
compel  this  plaintiff,  or  those  for  whom  be 
sues,  as  residents  of  said  town  of  Jefferson- 
town, or  persons  living  within  one  mile  of 
the  western  limits  of  said  town,  on  the  west 
aide  thereof,  to  pay  toll  at  said  gate  estab- 
lished on  the  west  side  of  said  town.  Zt  la 


further  alleged  that  on  or  about  the   

day  of  ,  18SQ,  a  railroad  was  extended 

from  the  city  of  Louisville  to  Lexington, 
Ky.,  known  as  the  Louisville  Southern  Rail- 
road, and  that  said  railroad  was  and  is  lo- 
cated within  less  than  one  mile  of  the  wes- 
tern limits  of  said  town  of  Jeffersontown. 
and  on  or  near  the  defendant's  turnpike 
road,  within  less  than  one  mile  of  said  wes- 
tern limits  of  said  town,  and  thereby,  in 
order  to  reach  the  said  station  of  said  Louis- 
ville Southern  Railroad,  it  became  necessary 
for  the  residents  of  said  town  of  Jefferson- 
town, and  many  of  those  persons  living  on 
the  western  side  of  said  town,  to  pass  along 
said  turnpike,  and  through  said  gate,  in  or- 
der to  reach  said  station;  and  said  turnpike 
is  the  only  available  and  the  most  conven- 
ient road  for  persons  living  In  Jeffersontown^ 
and  on  .the  western  side  thereof,  to  reach 
said  railroad  station.  It  is  also  alleged  tliat 
on  or  about  the  1st  of  September,  1S95,  ap- 
pellant, by  and  through  its  officers  and 
agents,  unlawfully  began  to  charge  and  col- 
lect toll  from  the  residents  of  said  town,  and 
from  thia  plaintiff,  and  from  persons  living 
on  the  western  side  of  said  town  and  within 
one  mile  of  said  western  limits  of  said  town, 
at  said  gate,  for  traveling  through  said  gate, 
to  said  station  and  dsewhere,  and  to  and 
from  their  homes,  and  to  and  from  J^erson- 
town;  that  said  persons,  together  with  this 
plaintiff,  and  those  for  whom  ire  sues,  were 
stopped  while  attempting  to  pass  through 
said  gate,  and  against  their  protest  were  re- 
quired to  pay  toll,  and  have  been  required 
continuously  since  said  time  ta  pay  toil  at 
said  gate.  Plaintiffs  further  allege  that  the 
defendant  (now  appellant)  has  required  said 
plaintiff  and  said  named  persons  to  stop  and 
pay  toll  at  aald  gate  for  traveling  less  than 
one  mile  on  said  road  to  and  from  aald  town, 
and  that  said  defendant  company,  by  and 
through  its  officers  and  agents,  threatens  to 
continue  In  like  manner  to  charge  and  col- 
lect toll  from  plaintiff,  and  those  for  whom 
he  sues,  and  It  will  continue  to  do  so  unless 
restrained  by  order  of  this  court.  The  plain- 
tiff further  alleges  that  he,  and  those  (or 
whom  be  sues,  have  been,  against  their  pro- 
test and  will,  required  to  pay  toll  at  said 
gate  by  the  officers  and  agents  of  the  defend- 
ant, and  for  traveling  a  less  distance  than 
one  mile  to  and  from  their  homes  on  said 
tun^)ike,  and  tliat  defendant,  by  and 
through  its  officers  and  agenta,  threatens  to 
require  plaintiff,  and  those  for  whom  he 
sues,  to  continue  to  pay  toll  in  like  manner 
in  the  future,  and  will  do  so  nnless  restrain- 
ed by  order  of  this  court;  that  aald  wrong- 
ful and  unlawful  acts  npon  the  part  of  de- 
fendant, its  officers,  etc.,  violated  aatd  act 
and  contract  of  December,  1S51',  that  no  In- 
junction has  heen  refused  by  the  court,  or 
any  circuit  Judge,  and  unless  his  InJunctlMi 
be  granted  a  multiplicity  of  suits  will  result, 
and  this  plaintiff  will  be  irreparably  dam- 
aged, and  has  no  adequate  remedy  at  law. 
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Wlierefore  It  prays— First,  that  the  defend- 
ant be  enjoined  and  restrained  from  collect- 
ing toll  at  Bald  gate,  located  on  the  west 
Bide  of  the  town  of  Jetfersontown,  within 
less  than  one  mile  of  the  western  limits 
thereof,  from  this  plaintiff,  and  from  those 
for  whom  he  snes,  or  from  persons  living 
within  one  mile  of  the  limits  of  Jefferson- 
town,  on  the  west  side  thereof,  and  pass 
through  said  gate  in  going  to  or  from  said 
town;  second,  that  said  defendant  be  or- 
dered and  required  to  move  aald  tollgate, 
and  be  restrained  and  enjoined  from  locat- 
ing an;  tollgate  within  one  mile  of  said 
town  of  JefTersontown;  third,  that  defend- 
ant be  enjoined  and  restrained  from  collect- 
ing toll  at  said  gate  from  this  plaintiff,  and 
from  those  for  whom  he  sues,  for  traveling 
on  said  road,  through  said  gate,  less  than 
one  mile. 

The  defendant  entered  a  demnrrer  to  the 
petition,  which,  after  consideration  by  the 
court,  was  overruled.  Afterwards  plaintiff 
filed  an  amended  petitlcHi,  in  which  It  Is 
claimed  that  the  original  act  of  1848,  which 
authorized  the  defendant  to  bnlld  a  turnpike 
road,  was  in  effect  a  contract  entered  Into 
by  and  between  the  residents  of  the  town  of 
Jtffersontown  and  said  defendant  company, 
and  that  said  right  or  exemption.  In  favor  of 
the  inhabitants  of  said  town  of  Jefferson- 
town  and  this  plaintiff,  became  a  vested  con- 
tract right,  which  the  general  assembly  had 
no  right,  power,  or  authority  to  amend,  al- 
ter, or  destroy  by  any  such  enactment  with- 
ont  the  consent  of  the  citizens  of  Jefferson- 
town,  and  that  the  general  assembly  of 
Kentucky  had  no  right,  power,  or  authority, 
without  the  consent  of  the  citizens  of  said 
town  and  this  plaintiff,  to  pass  the  act  allow- 
ing the  defendant  to  erect  a  gate  near  Jef- 
fersontown,  Ky.,  approved  December  2,  1881, 
nor  the  act  of  February,  1865,  nor  the  act 
of  1880;  that  each  and  all  of  said  acts  which 
sought  to  change  or' alter  the  said  act  of 
March,  1848,  and  which  attempted  to  au- 
thorize defendant  to  erect  eatd  gate  within 
less  than  one  mile  of  the  town  of  Jefferson- 
town,  were  null  and  void,  and  of  no  effect 
These  idslntlfls  dalm  said  contract  right, 
and  have  never  ceased  to  claim  same,  and 
paid  toll  at  said  gate  within  less  than  one 
mile  of  the  town  of  Jeflersontown  mider  pro- 
teat,  and  they  claim  said  contract  right  as 
superior  to  the  right  asserted  by  defendant 
under  the  act  of  December.  1861,  named  In 
the  petition;  that  the  plaintiffs  and  resldmts 
of  Jeffersontown  never  at  any  time  consent- 
ed to  the  passage  by  the  general  assembly 
of  said  last-named  acts.  It  Is  further  al- 
leged, in  substance,  that  on  or  about  the  Ist 
day  of  S^tember,  1896,  defendant,  through 
Its  oflScers  and  agents,  unlawfully  began  to 
charge  and  collect  tolls  from  the  resldentB  of 
the  town  of  Jeffersontown,  and  from  this 
plalntlfl,  and  from  persons  living  on  the 
western  side  of  said  town,  and  within  one 
mile  of  said  western  limits  on  said  road,  for 


I  traveling  through  said  gate  from  and  to  said 
town  of  Jeffersontown,  and  that  said  per- 
sons and  these  plaintiffs  were  stopped  while 
attempting  to  pass  through  eald  gate,  and 
against  their  protest  were  required,  and  have 
since  been  continuously  required.  In  like 
manner  to  stop  and  pay  toll  at  said  gate,  be- 
fore they  were  permitted  to  pass  through  the 
same;  and  In  order  to  thus  require  this 
plaintiff  to  so  continue  to  pay  toll,  said  de- 
fendant caused  a  pole  to  be  placed  across  the 
road,  which  prevented  plaintiff  from  passing 
through  said  gate.  And  plaintiffs  further 
say  that  they  cannot  pass  through  said  gate 
without  destroying  said  pole,  and  thus  pro- 
voking a  breach  of  the  peace,  and  further 
say  that  the  said  defendant  has  required 
said  named  persons  In  like  manner  to  stop 
and  pay  toll  at  said  gate  for  traveling  a  dis- 
tance less  than  one  mile  to  and  from  said 
town  on  said  road;  and  defendant,  by  and 
through  its  officers,  threatens  to  continue  In 
like  manner  to  collect  toll,  and  will  do  so  un- 
less restrained  by  order  of  this  court  It  is 
further  alleged  that  said  wrongful  acts  on 
the  part  of  said  defendant  its  officers, 
agents,  etc.,  violated  said  act  and  contract  of 
March,  1848,  and  that  said  defendant  has 
no  right  or  power  to  continue  to  collect  tolls, 
or  maintain  said  tollgates  within  less  than 
one  mile  of  said  town  of  Jeffersontown.  De- 
fendant filed  a  demnrrer  to  the  amended  pe- 
tition, which  demnrrer  was  overruled  by  the 
court 

The  answer  may  be  treated  as  a  travene 
of  all  the  averments  In  the  petition  claiming 
a  vested  right  under  any  of  the  acts  afore* 
said,  and  also  asserts  upon  behalf  of  defend- 
ant the  legality  and  validity  of  the  acts  re* 
f  erred  to,  as  well  as  the  daim  that  they  have 
a  legal  right  to  keep  the  gate  at  the  place 
set  out  In  the  petition,  and  to  collect  the  tolls 
complained  of.  The  building  of  the  railroad 
and  the  location  of  the  depot  as  alleged  in 
the  petition.  Is  admitted.  It  is  further  al- 
leged that  the  «ecttott  of  said  depot  by  the 
said  railroad  company  has  Imposed  upon  the 
defendant  a  great  bnrden,  and  Is  nsed  by  the 
plaintiffs  and  others  on  said  western  limits 
in  a  manner  and  to  an  extent  not  known  or 
contemplated  at  the  time  any  of  said  acta 
were  passed,  except  at  the  time  when  the 
said  last-named  act  waa  passed,  when  said 
railroad  depot  was  In  contemplation.  It  ad- 
mlta  the  coltectlon  of  toll,  but  denies  that 
the  odlectlon  was  illegal  or  wrongful.  It  Is 
also  denied  that  the  plaintiff  had  theretofore 
claimed  any  contract  right  of  exemption' 
from  paying  ton.  Plaintiffs  entered  a  de- 
mnrrer to  the  answer,  which  was  sustained 
by  the  court;  and,  the  defendant  declining 
to  plead  further,  It  was  adjudged  by  the 
court  that  the  siUd  defendant  be  enjoined 
and  restrained  from  collecting  from  the 
plaintiffs  In  the  petition  named  any  toll  at 
the  tollgate  of  the  defendant  situated  on  the 
western  side  of  J^ersontown,  J^erstm 
county,  Ky.,  and  within  one  mile  of  the  llm- 
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Its  ttiereot,  wben  trarellnff,  Mving,  or  pass- 
ing along  tlie  turnpike  road  of  defendant 
through  Bald  gate;  and  It  waa  farther  ad- 
judged that  the  defendant  be,  and  Ut  hereto, 
enjoined  and  directed  to  remore  aald  gate 
from  Its  pres«it  location,  to  wit,  within  one 
mile  of  the  town  of  Jettersontown,  within  10 
days;  and  said  defendant  Is  mjolned  from 
locating  a  tollgate  within  the  distance  of  one 
mile  of  the  town  of  Jefferaontown.  and  from 
collecting  toll  from  any  person  traveling  up- 
on its  tnmplke  within  one  mile  of  the  town 
limits  of  said  town.  The  judgment  furtbtt- 
proTldes  that  it  may  be  Immediately  exe- 
CDted.  To  all  of  which  defendant  objects 
and  ^cepts,  and  prays  an  appeal  to  the 
court  of  app^a,  which  was  granted,  and 
20  days  was  given  the  defendant  to  more 
the  court  of  appeals,  or  a  Judge  thereof,  for 
a  revision  of  the  order  of  Injunction,  which 
order  of  injunction  was  auq>ended  during 
the  20  daya.  On  the  14th  of  July.  1886,  It  ap- 
pears that  the  defendant  filed  the  <q»lnlon  of 
W.  S.  Pryor.  chief  Justice  of  the  court  of  ap- 
peals, modi^lng  the  injunction,  in  so  far  as 
it  required  defendant  to  remove  the  gate 
complained  of,  but  left  the  residue  of  the 
Judgment  and  Injunction  in  full  force;  and 
in  compliance  with  that  (pinion  the  Judg- 
ment was  80  modified  by  the  court 

It  Is  the  contention  of  appellant  a>  that  ap- 
pellees cannot  maintain  this  action,  because 
the  Injury  Inflicted,  or  threat«ied  tobe  Inflict- 
ed, la  common  to  the  public,  and  the  remedy  of 
appellees,  If  any,  la  by  indictment;  (2)  that  the 
authority  of  the  citizens  of  JefTmontown  to 
pass  through  the  tollgate  free  of  charge  does 
not  arise  under  a  contract  right,  but  by  vir- 
tue of  license;  (8)  even  if  the  commonwealth 
and  ap|>ellant  turnpike  company  did  make 
a  contract  by  virtue  of  the  act  of  1851,  It  Is 
subject  to  police  regulation,  and  may  be  re- 
voked or  modified;  that  the  act  of  1880  says 
that  appellant  may  collect  toll  at  any  gate; 
<4)  the  turnpike  company  has  a  right  under 
the  General  Statutes  to  charge  for  any  por- 
tion of  Its  road,  though  the  distance  be  less 
than  one  mile.  The  prohlbltloD,  If  any.  Im- 
plied In  the  General  Statutes,  refers,  not  to 
the  fraction  of  a  mfle,  but  to  the  fraction  of 
a  road.  It  seems  to  us  that  neither  of  these 
contentions  of  appellant  can  be  sustained. 
The  appellees  constitute  a  special  class,  sep- 
arate from  the  general  public;  hence  the  au- 
thorities relied  on  by  appellant  do  not  sus- 
tain its  contentions.  The  appellees  have  a 
right  to  maintain  this  action.  It  further 
seems  to  us  that  the  citizens  of  Jefferson- 
town,  and  those  llvinf*  within  the  distance 
specified  In  the  act  relied  on,  acquired  a  vest- 
ed right,  of  which  they  could  not  be  de- 
prived by  subsequent  acts  of  the  general  as- 
sembly, unless  a  proper  exercise  of  the  police 
power  of  the  state  required  the  change,  or 
the  Interest  of  the  general  public  demanded 
the  change,  neither  of  which  exists  In  the 
present  case.  Nor  Is  It  by  any  means  clear 
that  the  act  of  18S0  can  properly  be  held  as 


repealing,  or  IntMiding  to  r^iieal,  any  portion 
of  the  acts  then  In  oistuice  iwohlbltlng 
the  collection  of  toll  trom  appellees,  and 
those  tcs  whom  they  sne.  After  a  careful 
conaidmition  of  tiUs  case,  we  are  of  tnilnlon 
that  the  law  and  facta  folly  sustain  the  Jodg^ 
meut  of  the  court  below,  rendered  23d  day  of 
June,  1806^  and  said  Judgment  Is  therefore 
afflrmeda 


BTONK;  Auditor  of  FnbUc  Accounts,  v.  BOARD 
OF  TBUSTKES  OF  HOOSBS 
OF  BEFORU. 
(Gourtofj^eals  of  Kentucky.  lfax<A  4, 188&) 

ClfAIMB  AOilNBT  BT1.TS — PaTHBXT. 

The  act  of  March  21,  1890.  esUblishing 
"Honaes  of  Reform."  as  required  by  the  consu- 
tution,  appropriated  $100,000,  "out  of  any  fund 
in  the  state  treasury  sot  otherwise  appropriat- 
ed." for  Krouuda  and  bnildioKs.  Act  Uay  S. 
1897,  p.  11,  increased  the  rate  of  taxation  10 
cents  on  each-SlOO  value,  the  increase  to  be 
used  for  the  exclusive  parpose  of  paying  claims 
due  from  the  state,  whidi  had  been  audited  and 
for  wlilch  warrants  had  issued  or  should  have 
Issued.  Id.  p.  7,  provided  that  all  claims  against 
the  state  should  bear  interest  from  date  of  issue, 
and  made  It  the  auditor's  duty  to  immediately 
audit  claims  presented,  if  found  correct,  and 
issue  a  warrant  therefor,  Beld,  that  the  appro- 
priation of  the  (100,000  was  a  claim  against  the 
state  when  the  act  of  May  8,  1897,  was  passed, 
and  shonld  be  paid  oat  of  the  "general  expend* 
Iture  fund"  provided  for  thereby,  for  which 
warrants  should  have  been  issued  at  the  time 
the  act  was  approved. 

Appeal  from  circuit  court,  Franklin  coun- 
ty- 

"To  be  ofilclally  reported." 

Action  by  the  board  of  trustees  of  the 
houses  of  reform  against  Samuel  H.  Stone, 
auditor  of  public  accounts  of  the  common- 
wealth of  Kentucky.  Judgment  for  plaln- 
titt,  and  defendant  appeals.  Affirmed. 

W.  S.  Taylor,  for  appellant.  X.  L.  Edelen, 
for  appelleew 

PATNTBR.  J.  .Section  K2  of  the  constitu- 
tion reads  as  follows:  "It  shall  be  the  duty 
of  the  general  assembly  to  provide  by  law, 
as  soon  as  practicable,  for  the  establishment 
and  maintenance  of  an  Institution  or  Insti- 
tutions for  the  detention,  correction.  Instruc- 
tion and  reformation  of  alt  persons  under 
the  age  of  eighteen  years,  convicted  of  such 
felonies  and  such  misdemeanors  as  may  he 
designated  by  law.  Said  Institution  shall  be 
known  as  the  'House  of  Reform.' "  In  obe- 
dience to  the  constitutional  requirement,  the 
general  assembly  passed  an  act  to  establish 
houses  of  reform,  one  for  boys  and  one  for 
girls,  and  made  an  appropriation  of  $100,000 
therefor.  This  act  was  approved  March  21, 
1886.  The  first  section  of  the  act  Is  as  fol- 
lows: "That  there  shall  be  established  In 
this  commonwealth.  Immediately  after  the 
taking  effect  of  this  act,  two  Institutions, 
one  for  girls,  to  be  known  as  the  'House  of 
Reform  for  Girls,'  and  one  for  boys,  to  be 
known  as  the  'House  of  Reform  for  Boya,' 
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and  that  the  sum  of  one  hundred  thonsand 
dollars  be,  and  hereby  Is,  appropriated,  out 
of  any  funds  In  the  state  treasury,  not  other- 
wise appropriated,  for  the  purpose  of  pur- 
chasing grounds  and  the  erection  and  fur- 
nishing of  suitable  buildings  therefor/'  By 
an  act  approved  May  8.  1897  (Acts  189Y,  p. 
11),  the  revenue  laws  of  the  state  were 
amended  so  as  to  make  an  annual  tax  of 
62%  cents  upon  each  flOO  of  the  value  of  all 
property  directed  to  be  assessed  for  taxa- 
tion. This  act  changed  the  rate  of  taxation 
from  42H  cents  to  52)^  cents  upon  each  $100 
of  the  value  of  all  property  directed  to  be 
assessed  for  taxation.  The  act  designated 
the  purposes  for  which  the  tax  should  be 
used  and  set  apart,  "ten  cents  for  the  ex- 
clusive purpose  of  paying  claims,  and  inter- 
est thereon  due  from  the  state  of  Kentucky, 
which  bare  been  audited,  and  for  which 
warrants  have  been  Issued,  or  should  have 
been  Issued,  at  the  time  this  act  shall  have 
become  a  law."  The  general  assembly  en- 
acted another  taw,  which  was  approved  May 
8,  1897  (Acts  18»7,  p.  7),  the  first  Bection  of 
which  reads  aji  follows:  **A11  warrants  here- 
after  issued  by  the  auditor  <exc^t  as  herein- 
after provided)  for  claims  against  the  state 
of  Kentucky  shall  bear  Interest  at  the  rate 
of  Blx  per  cent  p«r  aiuii}m  from  the  date  of 
Issue  until  paid,  or  until  called  In  for  pay- 
ment by  the  treasurer,  as  hereinafter  pro- 
Tided,  and  it  shall  be  the  duty  of  tiie  au- 
ditor, when  claims  are  presented  against  the 
atate  of  Kentucky,  to  immediately  audit 
same,  and.  If  found  to  be  correct,  to  issue  a 
warrant  therefor." 

The  appropriation  of  flOO.000  for  the 
bouses  of  reform  should  be  paid  out  of  the 
"general  expenditure  fund.**  It  was  a  claim 
■against  the  state  when  the  acts  of  May  8, 
1897,  were  passed.  The  10  cents  which  was 
to  be  collected  upon  each  flOO  of  the  value 
of  all  property  was  to  be  collected  and  ap- 
plied to  the  payment  of  claims  and  interest 
due  thereon  from  the  state  of  Kentucky, 
which  had  been  audited,  and  for  which  war- 
rants had  been  Issued  or  should  have  been 
Issued  at  tbe  time  the  act  was  approved. 
Under  the  first  section  of  the  act  which  we 
have  quoted,  it  was  made  the  duty  of  the 
auditor  to  audit  all  claims  against  the  state, 
when  correct,  and  issue  warrants  therefw. 
The  provisions  of  the  act  were  not  to  "apply 
to  the  application  of  funds  provided  for  com- 
mon schools,  the  Agricultural  and  Mechan- 
ical College,  and  the  sinking  fund."  If  this 
appropriation  is  a  claim  against  the  state.  It 
necessarily  follows  that  the  auditor  should 
Issue  a  warrant  therefor.  The  state  govern- 
ment is  administered  through  officers  of  va- 
rious kinds,  etc.,  and  by  the  aid  of  her  char- 
itable and  penal  institutions.  It  Is  Just  as 
essential  to  have  charitable  and  penal  Insti- 
tutions as  It  Is  to  have  taws  and  ofllcers  to 
administer  them.  The  claim  for  the  houses 
of  reform  is  just  as  meritorious  as  the  claims 
for  salaries  for  the  asylums  and  the  peni- 


tentiaries. The  board  of  trustees  of  the 
bouses  of  reform  have  the  same  claim  npon 
the  revenues  of  ttie  state  as  the  officers  and 
the  cliarltable  and  penal  iustitutlons  have, 
or  any  one  else  who  has  a  claim  which 
should  be  paid  out  of  the  general  expendi- 
ture fund  of  the  state.  Had  there  l>een  any 
doubt  aa  to  the  meaning  of  the  words  "not 
otherwise  appropriated,"  as  used  in  the  act 
prdviding  for  the  houses  of  reform,  it  was 
removed  by  the  acts  of  May  8.  1897.  The 
auditor  should  issue  his  warrant  to  the  board 
of  trustees  of  the  houses  of  reform  for  the 
amount  authorized  the  act  The  judg- 
ment la  affirmed. 


TOWN  OF  CENTRAL  COVINGTON  T. 
WEIGHAUS  et  al. 
(Court  of  Appeals  of  Kentucky.  March 
1898.) 

HoiIiaiFAIt  COBFORA.TIOX8 — StBBBT  IVPROVEMnrtS 

— Charteb  Frotisions — Flkadino. 

1.  Qt.  Code,  i  119,  providing  that  no  "facts 
of  which  judicial  notice  is  taken,  exceptinr;:  pri- 
vate statutes,  shall  be  stated  in  a  pleading," 
does  not  require,  but  permits,  the  pleading  of 
such  statutes. 

2.  The  charter  of  a  municipal  corporation  is 
not  a  private  statute,  and  ta  not  required  to  be 
pleaded  io  any  case. 

3.  Under  an  amendment  to  a  city  charter 
providing  that  no  part  of  the  expense  of  street 
improvements  should  be  paid  by  such  corpora- 
tion, except  for  the  InteTseetion  of  streets,  such 
corporation  was  not  liable  for  the  improve- 
ment of  a  street,  for  the  benefit  of  the  owners  of 
property  fronting  thereon,  where  no  intersec- 
tion was  shown. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Weighaus  &  Bro.  against 
the  town  of  Central  Covington  and  others  for 
the  contract  price  of  certain  street  improve- 
ments. From  a  Judgment  in  favor  of  plain- 
tiffs, and  against  the  defendant  town,  for  the 
contract  price,  without  Interest,  the  town 
appeals;  plahitiaa  prayhig  a  cross  aiq;>eal  be- 
cause of  such  refusal  to  allow  interest  Re- 
versed. 

Orlando  P.  Sctmild^  for  appellant  W.  A 
Byrne,  for  appellees. 

WHITB,  J.  The  appellees,  Weighaus  & 
Bra,  were  contractors,  and  constructed,  un- 
der contract  with  appellant,  certain  Improve- 
mente  on  Russell  street  In  the  town  of  Cen- 
tral Covington,  wUch  improvements  were  or- 
dered to  be  made  at  the  cost  of  the  Roman 
Catholic  Oermui  Church,  and  after  the  work 
tiad  been  completed  the  ordinance  was  chan- 
ged BO  as  to  read  at  the  cost  of  the  lot  own- 
ers in  proportion  to  their  front  feet  front- 
ing on  the  improvement  It  appears  ttut 
before  this  contract  with  appellees,  the  tms* 
tees  of  appelant  had  made  a  contract  with 
the  church  trustees  to  do  this  woriE,  and 
that  after  doli^  some  of  it  and  after  some 
delay,  the  church  trustees  abandooed  or  ceas- 
ed to  work,  and  tliat  then  the  town  trustees 
undertook  the  work  of  Improvement  by  or 
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dlnance  or  resolution,  and  to  do  this  at  tbe 
cost  of  the  church.  Appellees  brought  this 
action  against  the  church  trustees,  and  ap- 
pellant, as  well,  in  the  Kenton  circuit  court 
That  court  rendered  Judgment  against  the 
church  property,  and  adjudged  a  lien  for  the 
cost  of  the  improTement.  Upon  appeal  to 
the  superior  court  that  Judgment  was  re- 
versed. See  abstract,  16  Ky.  Law  Rep.  446. 
That  court  In  its  opinion  adjudged  that  the 
ordinance  or  resolution  ordering  the  tmproTft- 
ment  was  not  in  compliance  with  the  chaiv 
ter  provisions  of  the  town,  and  that  the 
church  was  not  liable  by  reason  of  the  or- 
dinance, nor  by  reason  of  the  contract  made 
by  the  church  trustees  with  the  trustees  of 
the  town  of  Central  Covington,  but  expressly 
refrained  from  deciding  as  to  whether  the 
church  could  be  held  Uable  by  reason  of  ben- 
ents.  because,  as  the  court  said,  that  ques- 
tion was  not  presented  in  the  pleadings  or 
proof.  Upon  the  return  of  the  case,  the  cir- 
cuit court  dismissed  the  action  as  to  the 
church,  and  rendered  Judgment  for  the 
amount  of  the  contract  price  in  favor  of  the 
contractor,  and  against  the  town  of  Central 
'  Covington,  without  interest  From  this 
Judgment  the  town  of  Central  Covington  has 
appealed,  and  the  contractors,  Welgbaus  &. 
Bro.,  have  prayed  a  cross  appeal,  because 
the  court  refused  to  allow  interest. 

By  section  3  of  the  amendment  to  the  char- 
ter of  appellant  passed  In  1888  (see  3  Acta 
1SS7-88,  p.  176),  after  providing  how  street 
improTements  may  be  made  at  the  cost  of 
property  owners,  it  provides:  "Xo  part  of 
the  cost  or  exfKnse  of  said  improvements 
shall  be  paid  by  said  town,  or  for  any  rea- 
son be  adjudged  against  said  town  except 
the  Intersection  of  streets."  It  is  contended 
on  behalf  of  appellees  that  appellant  not 
having  pleaded  the  act  of  the  legislature 
exempting  It  from  liability.  It  Is  not  In  this 
action  entitled  to  the  benefit  of  its  provisions. 
Section  119  of  the  Civil  Code  provides:  "Nei- 
ther the  evidence  relied  on  by  a  party,  nor 
presumptions  of  law,  nor  facts  of  which 
Judicial  notice  is  taken,  excepting  private 
statutes,  shall  be  stated  In  a  pleading."  Sub- 
section 2  provides  what  shall  be  sufficient  in 
pleading  a  private  statute.  We  are  of  opin- 
ion that  section  119  of  the  Civil  Code  does 
not  declare  that  private  statutes  shall  be 
pleaded,  but  simply  says  that  such  may  be 
pleaded,  and  that  other  things  shall  not  be 
pleaded.  The  connection  in  which  the  words 
"private  statutes"  occur  Is  suggestive  that 
private  statutes  are  things  the  court  will 
take  Judicial  notice  of.  The  wording  is, 
"nor  facts  of  which  Judicial  notice  is  taken, 
excepting  private  statutes,  shall  be  stated  In 
a  pleading." 

We  are  also  of  opinion  that  the  charter  of 
the  appellant  town  is  not  a  private  act  that 
would  ever  require  specially  to  be  pleaded. 
It  is  an  act  public  in  its  very  nature,  al- 
though It  affects  only  those  within  a  given 
territory,  and  1b  therefore  In  its  operation 


purely  local.  In  the  case  of  Craycratt 
Selvage,  10  Bush,  606,  this  court  held  "that 
those  contracting  vrlth  the  city  coxmcll  were 
bound  to  take  notice  of  limitations,  not  only 
upon  Its  power,  but  also  as  to  the  mode  of 
contracting,  and  we  must  presume  thdt  ap- 
pellees knew  that  which  both  the  law  and 
their  own  security  made  it  their  duty  to 
know,  and  therefore  that  they  knew  the 
general  council  had  no  power  to  make  the 
city  Uable  to  them."  This  same  doctrine  waa 
hdd  in  Caldwell  r,  Bupert,  Id.  179. 

Applying  this  rule  of  law.  which  Is  well 
settled,  it  would  seem  Immaterial  whether 
the  charter  exempting  the  appellant  from 
the  payment  of  this  work  be  specially  plead- 
ed or  not.  The  trustees,  with  whom  appel- 
lees contracted,  derived  their  power  to  act 
at  all  from  this  charter,  and  to  show  that 
they  had  any  power  to  contract  at  all  it 
would  of  necessity  be  shown  that  they  had 
no  power  to  bind  the  municipality  for  this 
work.  This  provision  of  the  charter  Is  plain 
and  positive,  and  cannot  be  disregarded. 
The  appellant  is  not  liable  for  this  street  im- 
provement except  It  be  at  crossings,  which 
It  Is  not  shown  to  be.  This  seems  to  be  a 
hardship  on  the  contractors,  but,  as  said  In 
the  Gray  era  ft  Case,  "we  must  either  dedde 
that  a  whole  clause  of  the  charter  Is  nuga- 
tory, and  refuse  to  give  It  any  effect  what- 
ever, or  we  must  hold  that  having  power  by 
proper  proceedings  to  make  the  Improve- 
ments at  the  exclusive  cost  of  adjacent  prop- 
erty, the  general  council  could  not  bind  the 
city  to  pay  for  it" 

It  Is  said  that  If  the  appellant  cannot  be 
compelled  to  pay,  the  contractors  are  with- 
out remedy,  end  would  lose  their  work.  If 
that  be  true.  It  is  unfortunate,  but  presents 
no  reason  why  the  charter  provision  should 
be  disregarded.  It  Is  also  urged  that  to  re- 
fuse appellees  payment  for  this  work  out  of 
appellant's  funds  wonld  be  inequitable  and 
unjust;  that  it  would  allow  ben^ts  to  be  re- 
ceived without  remuneration.  Not  necessa- 
rily so.  There  may  be  others  who  have  re- 
ceived benefits  from  this  Improvement  that 
are  not  prohibited  by  law  from  paying,  to- 
whom  appellees  might  go  for  payment 
However,  this  question  Is  not  before  us,  and 
we  do  not  decide  it  There  ia  no  remedy 
as  against  the  town  of  Central  Covington. 
For  the  reasons  above,  the  Judgment  is  re- 
versed, and  cause  remanded  for  proceedings- 
consistent  herewlfli. 


DEVER  et  al.  v.  DEVER. 
(Oonrt  of  Appeals  of  Kentucky.   March  Ik 
1898.) 

JODGMSHT  AGAINST  IXTANTS— BtIDBKCE— H ISTAKB 

or  Law. 

1.  Under  Civ.  Code,  f  126,  providing  that  tll(^ 
allegatloDB  of  a  petition  against  defendants  who 
are  under  disability  other  than  coverture  mast 
be  proved,  though  not  traversed,  it  was  error 
to  render  a  Judgment  against  infant  defendant*,- 
without  the  introduction  of  any  evidence. 
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2.  Where  the  purchaser  of  certain  teal  prop- 
erty caused  the  conveyance  thereof  to  be  made 
to  his  wife,  under  the  impression  that  In  the 
erent  of  her  death  it  would  descend  to  him,  such 
mistake  did  not  entitle  him,  on  the  death  of  bis 
wife,  to  a  reformation  of  such  deed,  as  agniost 
the  children  of  himself  and  wife. 

Appeal  from  circuit  court,  Jefferson  county. 

"Not  to  be  offlclaUy  reported." 

Suit  by  James  Dever  against  Lulle  Derer 
and  others  for  the  reformation  of  a  deed. 
From  a  judgment  In  favor  of  plaintiff,  on  de- 
murrer of  certain  infaot  defendants  to  plaln- 
tUTa  petition,  such  infants  a-poeal.  Reversed. 

T.  IL  Oartmell,  tor  appellanta.  D.  M.  Bod- 
man  and  John  Btltea,  for  appellee. 

DU  BELLE,  J.  In  December,  1896,  the 
appellee,  James  Dever,  having  contracted  to 
buy  a  house  and  lot  from  the  wife  of  J.  H. 
Dunlop^  for  a  residence,  went  with  the  vendor 
to  the  office  of  the  Fidelity  Trust  &  Safety 
Vault  Company  for  the  purpose  of  having  the 
deed  executed.  Neither  of  the  parties  had  an 
attorney  present,  or  had  consulted  one.  The 
trust  company  liad  agreed  to  take  an  assign- 
ment of  the  notes  to  be  given  ton  the  deferred 
payments.  From  the  petition  and  the  answer 
of  Dunlop  and  wife  It  appeavs  that  Dunlop 
suggested  to  Dever  that  It  would  be  beat  to 
have  the  lot  conveyed  to  his  (Dover's)  wife; 
that  it  Would  be  aU  the  same,  as,  In  the  event 
of  his  (DeTer*s)  wlf^s  death,  the  property 
woidd  go  to  him  anyway;  and  that,  acting 
upon  the  suesestlon,  Dever  directed  the  deed 
to  be  made  to  his  wife,  which  was  done,  the 
agents  of  the  trust  company  preparing  the 
deed.  His  wife  having  died,  and  he  desiring 
to  sell  the  proper^,  it  was  dlsoovered  by  him 
that  he  could  not  make  title  to  the  purchaser, 
whereupon  he  brought  this  suit  making  the 
chfldren  <tf  bimseU  and  hb  wife  (four  of  whom 
wen  inCants),  Dunlop  and  wife,  and  the  trust 
oompany  parties  defoidant,  pr^ng  the  can- 
cellation oC  the  deed  and  the  execution  of  a 
oommlsslonec's  deed  to  talm  fbr  the  property. 
The  infant  defendants,  by  their  guardian  ad 
litem,  demurred  to  the  petition.  Their  demurs 
rear  was  orerruled.  and,  upm  their  decUidng 
to  plead  further,  the  court  adjudged  tbe  re- 
lief prayed  In  the  petition. 

It  was  clearly  error,  under  section  126  ot 
the  Civil  Code,  to  render  this  judgment  i^list 
the  infant  defendants  without  the  Introduction 
of  any  testimony,  and  the  record  shows  none. 
In  acdex  to  prevent  another  appeal,  we  will 
consider  the  othw  question  raised  by  the  rec- 
ord, which  Is  whethw  tbe  mistake  alleged  In 
the  petition  Is  sneh  a  mistake  as  a  court  of 
equity  can  rdlere  ag^nst. 

The  mistake  (assuming  the  averments  of  the 
petition  and  the  answer  of  the  Dunh^  to  be 
true)  was  In  supposing  that,  on  the  death  of  the 
wife,  proiierty  owned  by  her  deeccmded  to  her 
taosbsnd.  There  was  no  mistake  In  the  provi- 
sions which  were  to  be  inserted  In  the  deed. 
There  was  no  mistake  as  to  the  legal  effect  of 
tbe  deed.  8o  far  as  an;>ears  fixnn  the  aver^ 
ments,  tt  was  understood  and  intended  by  all 


parties  that  the  fee-simple  title  should  be  vest- 
ed in  the  wife.  The  mistake  was  in  supposing 
that  the  husband  would  inherit  this  fee-simple 
title  upon  her  death.  In  Pom,  Eq.  Jnr.  un- 
der the  title  "Mistakes  of  Law"  (section  811), 
Is  to  be  found  a  very  philosophical  discussion 
of  the  kinds  of  mistake  of  law  against  which 
equity  will  or  will  not  relieve.  He  divides 
them  Into  two  general  classes:  "Mistake  of 
law  nu^  be  an  Ignorance  or  error  with  respect 
to  some  general  rtiles  of  the  municipal  law 
applicable  to  all  persons,  which  regulate  hu- 
man conduct,  determine  rights  of  property,  of 
contmct,  and  the  like;  such  as  the  rules  mak- 
ing  certain  acts  criminal,  and  those  contrc^ing 
the  devolutUm,  acquisition,  and  transfer  of  es- 
tates, and  tbwe  prescribing  the  modes  of  al- 
tering into  agreements.  On  the  otlier  hand, 
the  term  may  mean  the  ignorance  or  error  of  a 
particular  person  with  respect  to  his  own  legal 
rights  and  Interests  which  are  affected  by  or 
which  result  from  a  certato  transaction  In 
which  he  engages.  This  applicatlim  of  the 
term  may  present  two  entirely  dlffer-jnt  condi- 
tions. The  person  about  to  enter  Into  the 
transaction  may  be  Ignorant  of  or  mistaken 
about  his  own  antecedent  odstlug  legal  rights 
and  interests  which  are  to  be  affected  by  what 
he  does,  although  he  correctly  apprehends  and 
fully  understands  the  l^:al  hnport  of  the  trans- 
action Itself  and  Its  true  effects  npoa  his  sup- 
posed legal  rights;  or  the  person  may  be  cor- 
rectly Informed  as  to  bis  existing  legal  rights. 
Interests,  or  relations,  and  may  be  IgWHtint  or 
mistaken  with  req»ect  to  the  legal  Import  of 
the  tramactlon  In  which  he  engages,  and  its 
legal  effect  upon  these  rights.  Interests,  or  re- 
latkms."  The  first  class— ignorance  with  re- 
spect to  general  rules  of  the  municipal  law, 
and  more  especially  with  r^ard  to  criminal 
proeecnttons— Is  tbe  diass  to  which  the  mnzlm. 
"Ignorantla  juris  non  ezcusat,"  has  Its  primary 
application;  and  as  to  that  there  Is  little  con- 
flict of  ophiion.  Bat  the  dlfUculty  arises  with 
regard  to  the  two  varieties  of  the  second  dass, 
vis.:  (a)  The  case  where  a  person  is  Ignorant 
of  his  existing  legal  rljdits.  but  understands  the 
1^1  Import  of  the  transaction  in  which  he  en- 
gages; and  (b)  the  case  of  a  persm  correctly 
Infbrmed  as  to  his  existing  legal  rl^ts,  but 
ignorant  at  mistaken  with  respect  to  the  legal 
Inqnrt  of  the  partknlar  transaction  and  Its  ef- 
fects upon  those  rlf^ts.  It  Is  cl«ir  that  the 
great  majority  of  the  casea  in  which  nUstokes 
of  law  have  been  relieved  against  belong  to 
tiie  tanner  variety,  as  In  the  case  at  a  person 
who  erroneously  supposed  he  held  only  a  life 
estate,  and  executed  a  release  thereof,  when  to 
fact  he  held  the  fee.  In  such  cases  equity  has 
frequently  relieved.  To  this  variety  belong 
the  cases  of  Lansdowne  v.  Lansdowne,  2 
Jac.  St  W.  206,  and  Cooper  v.  Phlbbs,  L.  B. 
2  H.  L.  1^,  170.  The  general  rule  Is  weD 
stated  hi  Pom.  Bq.  J<nr.  i  842:  "Whrae  a  party, 
with  knowledge  of  aH  the  matertal  facts,  and 
wifbont  any  other  special  drcumstancea  giv- 
ing rise  to  an  equity  to  his  behalf,  enters  toto 
a  transaction  affecting  bis  Interests,  rights, 
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and  liabilities,  onder  an  Ignorance  or  error  with 
respect  to  tlie  rules  of  law  coDtrolling  the  case, 
courts  win  not.  In  general,  relieve  him  from  the 
consequences  of  hla  mistake."  In  the  case 
last  mentioned.  Lord  Westbury,  one  of  the 
ablest  of  the  Bogllah  chancery  Judges,  said: 
"It  la  said,  'Ignorantla  Juris  hand  excusat;' 
but  In  that  maxim  the  word  'jus'  Is  used  In  the 
sense  of  denoting  general  law,— the  ordinary 
law  of  the  country.  But,  when  the  word  'jva' 
la  used  In  the  sense  of  denoting  a  private  right, 
that  maxim  has  no  application.  Private  rl^t 
of  ownership  ti  a  matter  of  fact  It  may  be 
the  result  also  of  matto-  of  law.  But  If  par- 
ties contract  under  a  mutual  mistake  and  mis- 
apprehension as  to  their  relative  and  respective 
rights,  the  result  la  that  that  agreement  la  lia- 
ble to  be  set  aside,  as  having  proceeded  upon 
a  common  mistake.  Now,  that  was  the  case 
with  these  parties.  The  respondents  believed 
themselves  to  be  entitled  to  the  property.  The 
petitioner  believed  that  he  was  a  stranger  to  It 
The  mistake  Is  discovered,  and  the  agreement 
cannot  stand."  See  note  to  section  842,  and 
note  1  to  section  849,  Pom.  Eq.  Jur.  The  case 
of  Underwood  v.  Brockman,  4  Dana,  309,  was 
a  case  belonging  to  the  first  subvarlety.  The 
rule  was  there  well  stated  as  follows:  "And 
If  one,  ignorant  of  a  plain  principle  of  law, 
shall,  without  any  other  motive  or  considera- 
tion than  an  erroneous  opinion  respecting  his 
legal  rights  and  obligations,  release  a  right 
pay  money,  or  undertake  to  do  any  act  what 
prhiclple  of  law  or  dictate  of  Justice  or  policy 
would  require  him  to  be  bound  as  with  a  Oor- 
dlnn  knot,  which  nothing  but  the  sword  could 
loose;"  thus  limiting  the  mistake  which  the 
court  held  could  be  relieved  against  to  a  mistake 
concerning  the  existent  rights  of  the  party 
who  eeeltB  the  relief.  See,  also,  Williams  v. 
Beazley,  8  J.  J.  Marsh-  678.  In  Fisher  v. 
May,  2  Bibb,  4C0,  a  case  of  compromise  of 
claims  tmder  adverse  titles  to  land,  It  was  said 
by  Jndge  TjOgam  "In  this  case  the  existence 
and  location  of  both  claims  must  be  presumed 
to  have  been  known  to  both  parties,  not  only 
because  they  were  of  record,  bat  because  the 
contract  Is  predicated  on  that  knowledge;  and 
whether  one  or  the  other  party  understood  the 
law  of  the  case  more  correctly  than  the  other 
cannot  be  material  to  the  validity  of  the  bar- 
gain; for.  If  it  were,  then  It  would  follow  that 
contracts  by  the  parties,  settling  thdr  own 
disputes,  would  at  least  be  made  to  stand  or 
fall  according  to  the  opinion  of  the  appellate 
court  how  the  law  would  have  determined  it." 
And  see  Kennedy  t.  Campbell,  Lltt  Sel.  Gas. 
41. 

We  have  been  referred  to  no  case  In  this  state 
In  which  Ignorance  of  a  general  rule  of  law— 
as  to  the  devolution  of  estates  and  the  llk&— has 
been  held  to  entitle  a  party  to  relief,  except 
In  the  case  of  Welch's  Adm'r  r.  Welch,  18 
Ky.  Law  Rep.  639,  decided  In  the  superior 
court  in  which  relief  was  granted  to  a  widow 
npoD  the  ground  that  when  a  policy  of  insur- 
ance was  taken  out  she  and  her  husband  errone- 
ooBly  smvoeed  ttaa^  though  taken  ont  In  the 


name  of  the  husband,  the  policy  Would  Intire 
to  her  benefit  free  from  his  debts.  We  do  not 
concur  In  the  views  expressed  In  that  case, 
and  the  midenlable  weight  of  anthralty  la 
against  the  proposition  there  set  forth.  The 
case  of  Thompson  v.  Thompson,  18  Ohio  St  83, 
was  a  case  presenting  almost  the  same  ques- 
tion aa  the  case  at  bar.  The  grantor  of  a  deed 
conveyed  land  to  his  stm-in-law,  In  considera- 
tion of  love  and  affection  for  the  grantee's 
wife,  supposing  that  "heirs"  meant  wife  aa 
well  as  children.  The  court  there  said:  "Hot 
If  he  Intended— as  we  think  be  ^d— to  Invest 
the  grantee  with  an  estate  In  fee  simple,  there 
Is  no  mistake  In  the  use  of  the  terms,  nor  the 
operation  of  the  deed.  In  this  view  the  sup- 
posed mistake  consists  In  a  mlstmderstandlng 
of  the  law  of  descents  as  applied  to  events 
which  were  contingent  at  the  time  of  making 
the  deed,  but  which  subsequently  happened, 
and  thereby  a  class  of  persons  not  contemplat- 
ed let  into  the  snccesskHL"  In  this  reasoning 
we  concur.  The  Jodgment  Is  thwefcse  re- 
versed, for  further  proceedings  consistent  bere- 
wlth. 


CITY  OF  EL  PASO  v.  OONKUN. 
(Supreme  Court  Of  Texas.    March  7,  1898.) 

UUKiaPlL  CoBPOKATIoys  —  COHTROL  OT  SCHOOLS 

— Taxation. 
Under  Const  art  11,  {  10,  providing  that 
the  legisiatnre  may  constitnte  any  city  or  town 
an  inaependent  schotd  district  and,  when  the 
citizeDB  have  a  charter  authorizing  the  dtj  aa- 
thorities  to  levy  and  collect  a  tax  for  the  sup- 
port of  a  public  school,  such  tax  may  hereafter 
be  levied  and  cc^lected,  if  at  an  election  two* 
thirds  of  the  taxpayers  shall  vote  for  such  tax, 
such  tax  mast  be  voted  before  it  can  be  levied, 
and  the  city  or  town  in  question  must  have  I^- 
itilative  authority  to  control  its  schools  before 
such  election  can  be  held. 

Application  for  writ  of  error  to  court  of 
cItU  appeals  of  Fourth  si^reine  Judicial  dis- 
trict 

Action  by  the  dty  of  El  Paso  i^alnst 
Thomas  H.  Conklln.  Application  for  writ 
of  error  to  court  of  civil  appeals  denied 
without  opinion.  On  motion  for  rehearlug. 
Overruled. 

For  opinion  In  court  of  civil  appeals,  see  44 
S.  W.  8T9. 

Millard  Patterson,  T.  J.  BeaU,  and  Wynd- 
ham  Kemp,  for  api^cant. 

GAINES,  C.  J.  As  Indicated  by  onr  re- 
fusal of  the  application  for  the  writ  of  error, 
we  think  that  tbe  court  of  civil  appeals  cor- 
rectly disposed  of  the  questions  presented 
upon  tbe  appeal.  The  opinion  of  Chief  Jus- 
tice James  ably  discusses  the  points  Involved, 
and  In  a  manner  satisfactory  to  us  In  the 
main.  We  Incline,  however,  to  the  opinion 
that  the  special  charters  of  the  city  of  El 
Paso  recognize  the  city  as  having  control  of  its 
public  free  achools,  and  that  the  effect  of  that 
recognition  is  to  confer  aacta  control  upon  the 
dty  council.   Section  10  of  article  11  of  the 
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constltntioD  provides  that  "the  legislature 
may  constltnte  any  city  or  town  a  separate 
and  independent  school  district."  It  is  to 
be  presumed  that  the  leglslatare,  when  It 
passed  the  special  charters  In  question,  Icnew 
that  the  city  bad  been  exercising  control  of 
its  schools,  and  Intended  to  authorize  It  to 
continue  to  do  so.  In  regard  to  the  effect  of 
a  legl8latiTe  recognition  of  the  -existence  of  a 
corporation,  "tbe  rule  la  that,  although  the 
organization  of  a  corporation  may  be  Irregu- 
lar In  such  a  sense  that  it  could  be  over- 
thrown In  a  direct  proceeding  by  the  state, 
yet,  where  Its  corporate  existence  has  been 
recognized  by  the  legislature,  this  will  make 
it  a  good  corporation  tor  the  purposes  of  col- 
lateral proce^ingB."  1  Tbomp.  Corp.  S  ol2. 
It  seems  to  ua  that  the  same  rule  should  ap 
ply  to  a  legislatlTe  recognition  of  a  corporate 
power.  But  the  section  of  tbe  constitution 
from  which  we  have  already  quoted  contin- 
ues as  follows:  "And  when  the  citizens  of 
any  dty  or  town  hare  a  charter  authorizing 
the  city  authorities  to  levy  and  collect  a  tax 
for  the  support  and  faaintenance  of  a  public 
institution  of  learning,  such  tax  may  here- 
after be  lerled  and  collected,  if,  at  an  elec- 
tion held  for  that  purpose,  two-thirds  of  tbe 
tax  payers  of  such  city  or  town  shall  vote 
for  such  tax."  It  results  from  this  provi- 
sion that,  before  a  tax  can  be  levied  by  any 
city  or  town  for  tbe  support  of  Its  public 
schools,  the  tax  must  first  be  voted,  and  that, 
before  an  election  can  be  had,  such  city  or 
town  must  first  have  authority  to  control  the 
schools.  When  the  tax  was  voted  in  this 
case,  such  authority  did  not  exist;  and  the 
provisions  In  the  special  charters  in  question 
cannot  be  construed  to  relate  baclc,  and  to 
give  validity  to  a  vote  not  authorized  by  the 
constitution  at  the  time  the  election  toolE 
place.  The  motkm  for  a  rebeartng  Is  over- 
ruled. 


KUQADT  V.  STATE. 
(Conrt  9t  Criminal  Appeals  of  Texas.  Uarch  2, 

1808.) 

CaiMHAL  Law— C^ONTINUANCB—TaiAL— EXCLOBIOK 

or  Spbctatoks  —  EviDcxcB  or  Vbjil-s— Cokps- 
TES'CT  or  JcBOR  —  CoHrssaiONS  —  Rehakkb  or 

1.  A  motion  for  contlnaance  on  the  groand  of 
the  absence  of  necessary  witnesses  is  properly 
overruled  where  the  evidence  of  such  witnesses 
would  have  been  Immaterial  aod  of  no  benefit  to 
defend  nnt. 

2.  Where  the  court  room  was  barely  sufficient 
for  the  witnesses  and  two  venires  of  Jurymen  on 
a  certain  occasion  during  a  criminal  trial,  it 
was  proper  for  the  court  to  exclude  mere  specta- 
tors. 

S.  Proof  that  certain  creeks,  where  deceased 
was  murdered  and  her  body  cremated,  were  in 
the  county  where  the  trial  was  had,  sufficiently 
shows  the  venue  of  the  crime,  since  it  will  not 
be  presumed  that  all  of  said  creeks  were  not 
cimtained  in  said  county. 

4.  Allowing  a  Juror  to  sit  in  a  murder  trial, 
where  he  stated  on  his  examination  that  he  bad 
expressed  an  opinion  In  a  jocular  way,  but  that 
he  could  give  defondaut  a  fftir  trial,  la  not  anor. 


where  he  was  not  chall«>nf>ed  for  cause  or  other- 
wise, and  defendant's  challenges  for  cause  were 
not  then  or  afterwards  exhausted. 

5.  Confessions  made  freely  and  voluntarily 
by  defendant,  after  the  officer  had  duly  warned 
him  that  the  statements  would  be  used  against 
him,  are  relevant  testimony. 

6.  It  Is  proper  for  the  court  to  refuse  counsel 
the  privilege  of  going  over  the  same  ground  the 
third  time  with  a  witness. 

7.  The  calling  of  defendant  a  "hyena"  by  th« 
district  attorney  in  hia  argument  Is  improper, 
but  is  not  ground  of  reversal,  where  the  remark 
was  retracted,  and  the  Jury  were  instmeted  to 
disregard  it. 

8.  A  charge,  requested  by  defendant,  that  his 
confe«;sion  binds  the  state,  who  introduced  It, 
unless  it  is  shown  to  be  untrue,  and  unless  the 
state  has  shown  the  statements  of  defendant  as 
to  how  the  killing  took  place  to  be  untrue,  tbe 
jnry  should  acquit,  is  properly  modi6ed.  by  add- 
ing thereto,  "that  sncli  fact,  like  any  other  tact, 
may  be  provcu  by  evidence  either  direct  or  elx- 
cumstantinl." 

9.  In  a  trial  for  the  murder  of  defendant's 
sister,  it  was  shown  that  bones  of  a  female 
human  body  were  found,  the  skeleton  answer- 
ing the  general  description  of  deceased;  that 
pieces  of  corset,  hairpins,  a  coil  of  hair,  hat- 
pins, and  also  iron  fastenings  answering  the  de- 
scription of  those  that  had  formerly  been  on 
deceased's  traveling  chest,  were  found  at  the 
place  where  the  btAr  was  cr«nated;  that  por- 
tions of  the  flesh  still  adhered  to  the  bones  when 
found,  showing  that  the  remains  had  been  re- 
cently cremated;  that  the  remains  were  found 
on  the  route  pursued  by  defendant  and  his  sis- 
ter on  their  wi^  to  the  railroad  station,  from 
which  the  sister  intended  to  go  to  Europe;  that 
she  was  last  seen  alive  on  Monday  in  the  com- 
pany of  defendant,  and  the  remains  were  dis- 
covered on  Hiursday;  and  that  defendant  had 
confessed  that  he  had  cremated  his  sister  at 
that  place  after  her  accidental  death,  ffrfrf.  that 
the  circumfltancefl  of  the  case,  in  connection 
with  defendant's  confession,  were  sufficient  to 
show  that  the  remains  were  those  of  defendant's 
sister,  aod  thus  establish  tbe  basis  of  the  cor- 
pus delicti,  in  compliance  with  Pen,  Code  ISOH. 
art.  6S4,  providing  that  no  person  ahall  be  con- 
victed of  homicide  unless  the  body  of  the  de- 
ceased, or  portions  of  it,  are  found  and  suffi- 
ciently identilied  to  estnblish  the  fact  of  the 
death  of  the  person  charged  to  have  been  killed. 

10.  The  remains  of  a  dead  body  were  discov- 
ered and  Identified  aa  those  of  a  person  charged 
to  have  been  killed  by  defendant.  The  defend- 
ant confessed  that  his  sister,  the  deceased,  had 
met  her  death  by  a  fall  as  she  was  attempting  to 
get  into  his  wagon;  that  the  wheel  passed  over 
her  head  and  jaw,  breaking  her  jaw,  and  that 
she  died  shortly  afterwards;  that  thereafter, 
fearing  be  would  be  accused  of  her  murder,  and 
bein^  greatly  excited,  he  carried  the  body  a 
considerable  distance,  and  cremated  it;  that  he 
secured  S200  which  she  had  in  her  possession; 
that  he  fled  under  an  assumed  name,  on  learn- 
ing that  her  remains  had  been  found;  and 
that  he  was  charged  with  the  rnnrd^.  Hie 
evidence  showed  that  their  relations  were  agree- 
flble.  and  that  he  was  at  the  time  taking  her  to 
the  depot  en  route  to  Europe;  thnt  at  that  time 
she  had  with  her  from  $400  to  $600;  that  he 
had  no  control  over  her  money  affairs;  that 
the  jaw  was  not  broken,  nor  was  there  any 
mark  of  violence  on  any  of  the  bones;  that 
shortly  after  the  cremation,  he  ate  a  lunch  with 
third  persons,  and  chntted  with  several  others 
without  appesring  excited;  that  he  gave  out 
that  his  Bister  had  gone  to  Europe;  and  that 
she  went  to  the  city  in  which  she  was  to  take 
the  steamer  accompanied  by  K.,  who  testified 
to  the  falsity  of  the  latter  statemenL  Held  suf- 
ficient to  snstain  conviction. 

Appeal  from  district  court,  Washington 
Goonty;  Bd  B.  Sinks,  Judge. 
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Charles  Kngadt  was  conrlcted  of  Dmrder 
In  the  first  degree,  and  he  appeals.  Affirmed. 

Letserlch  &  Pdder,  for  appellant  Mann 
Trice,  for  the  State. 

HURT,  P.  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  bis  punish- 
ment assessed  at  death;  hence  this  appeaL 

As  the  principal  questions  presented  In- 
Tolre  the  sufilclency  of  the  proof  as  to  the 
corpus  delicti,  we  wlU  summarize  ail  of  the 
testimonj-  bearing  on  this  subject  The  de- 
(tased,  Johanna  Kugadt,  was  an  elderly 
maiden  sister  of  appellant.  She  came  from 
California  to  lire  with  him,  at  his  home  In 
Washington  county.  In  the  year  1S93.  In  the 
spring  of  1894  she  went  toCalifomiaonavlslt 
to  her  relatives,  and  in  the  fall  of  the  same 
year  returned  to  her  brother's  (appellant's), 
where  she  continued  to  reside  until  the  time 
of  her  death.  Appellant  resided  on  a  farm 
in  Washington  county,  about  2^  or  S  miles 
west  of  the  town  of  Washington,  and  about 
18  miles  from  Brenham.  By  the  direct  route 
from  the  town  of  Washington  to  Brenham 
the  distance  is  21  miles;  going  by  Whitman, 
which  is  a  divergence  to  the  south  of  the 
direct  route  from  Washington  to  Brenham,  is 
38  miles;  and  going  from  Whitman  by  a 
still  lower  route,  called  the  "Goodwill  Road," 
and  thence  west,  back  Into  the  Washington 
and  Brenham  road.  Is  about  3^  miles  fur- 
ther. It  is  9  miles  from  Brenham  to  where 
the  road  to  Rock  Island  leaves  the  Washing- 
ton and  Brenham  road.  It  is  7^  miles  from 
Brenham  to  Kuykendall's  creek,  3  miles  frran 
Brenham  to  Mew  Year  creek,  4  miles  from 
New  Year  creek  to  Earlywlne's  gin,  7  miles 
from  New  Year  creek  to  Abner  Roberts', 
3  miles  from  Jackson  creek  to  Kugadt'a 
house,  and  13  miles  from  Brenham  to  .lack- 
son  creek.  These  distances  are  mentioned, 
as  It  Is  Important  that  they  be  stated,  be- 
cause the  witnesses  testify  as  to  the  defend- 
ant's being  at  these  various  points  at  dlfterent 
Intervals  of  time.  The  evidence  shows  that 
Miss  Johanna  Kugadt  was  possessed  of  some 
JMOO  to  $600,  which  she  had  loaned  out  In 
the  neighborhood.  Some  weeks  before  she 
intended  leaving  for  Europe,  she,  with  her 
brother  (appellant),  collected  In  this  money. 
Her  trip  to  Europe  appears  to  have  been 
contemplated  for  two  or  three  months  prior 
to  the  time  of  her  supposed  departure.  In 
August  appellant  wrote  to  one  WInkleman, 
at  Brenbam,  with  reference  to  bis  sister's  go- 
ing to  Europe,  and  desired  to  know  about 
procuring  a  ticket  from  Galveston  to  Bre- 
men; and  in  September  appellant  and  his 
sister  went  to  the  office  of  the  said  Winkle- 
man  at  Brenham  to  see  him  In  regard  to 
said  matter,  and  told  him  that  they  would 
purchase  the  ticket  from  him  from  Galves- 
ton to  Bremen.  The  letter  of  appellant  to 
Winkleman  of  August  22d  Is  contained  In 
the  record;  also  a  letter  from  appellant  to 
one  B.  H.  Peters,  at  Galveston,  of  date  Oc- 


tober 14,  189^  In  answer  to  a  letter  from 
Peters  to  appelant  From  this  letter,  it 
appears  that  appelant  desired  to  know  when 
the  steamer  Halle  wonld  arrive  and  sail,  and 
states  to  him  that  his  sister  will  go  hj  that 
steamer,  and  desires  to  know  where  his  sis- 
ter can  find  bim  on  her  arrival  at  GalTeston. 
The  proof  shows  that  Winkleman  never  saw 
Johanna  Kngadt  after  the  occasion  above 
stated,  and  never  sold  her  a  ticket  from  Gal- 
veston to  Bremen.  The  record  also  shows 
that  preparatory  to  said  trip,  appellant  and 
his  sister  procured  from  one  Henry  Ijehde  an 
emigrant's  box.  It  appears  to  have  been 
made  to  order,  and  to  have  been  constructed, 
so  far  as  the  Iron  work  was  concerned,  of 
peculiar  materials.  There  were  iron  pieces 
to  protect  or  guard  the  comers,  whl4^  were 
nailed  to  the  box,  and  also  a  number  of  iron 
hinges,  fastened  to  the  box  with  nalla.  No 
lock,  however,  was  attached  to  the  box  by 
Lehde,  but  appellant  stated  that  he  would 
put  a  lock  on  It  The  box  Itself  was  strong- 
ly made,  3H  to  4  feet  long.  2  feet  wide,  and 
1^  feet  high.  This  box  was  procured  and 
paid  for  by  appellant  on  the  ISth  of  October. 
Appellant  gave  out  to  several  wilnessea  that 
his  sister  would  leave  for  Bremen  on  Mon- 
day, the  19th  of  October,  and  that  he  would 
go  as  far  as  Galveston  with  her. 

On  Monday,  October  19th,  very  early  in 
the  morning,  appellant  driving  a  two-horso 
wagon,  containing  a  trunk  and  a  box,  ac- 
companied by  an  elderly  lady  dressed  in 
black,  was  first  seen  at  Whitman,  a  little 
country  store  about  2  miles  from  his  resi- 
dence, en  route,  as  he  stated  to  the  witnesses 
Buchanan  and  Swing,  to  Brenbam.  At  this 
point  he  got  out,  and  bought  a  bottle  of 
whisky  and  some  cigars,  and  resumed  his 
journey,  taking  the  lower,  or  "Goodwill." 
road.  Ewlng  told  him  that  was  1%  miles 
out  of  his  way.  He  remarked  that  be  was 
going  that  way  in  order  to  avoid  a  bad  place 
In  the  road.  Ewing  hallooed  to  him  that  the 
place  had  been  fixed,  but  appellant  proceed- 
ed on  his  way.  Buchanan,  who  Immedlatdy 
left,  going  towarda  his  home,  which  was  on 
the  Goodwill  road,  overtook  him  before  he 
turned  off  towards  the  Washington  and 
Brenham  road.  About  8  o'clock  Richard 
Mackey  and  George  Isaacs  met  appellant  in 
the  road,  driving  his  wagon,  with  the  be- 
fore-described lady  sitting  by  his  side,  and 
with  a  trunk  and  box  In  the  wagon.  This 
was  at  a  point  near  where  the  Rock  Island 
road  leaves  the  Brenham  and  Washington 
road.  A  Uttle  later  than  this,  Mrs.  Max 
Grelsler.  who  lives  on  the  Brenbam  and 
Washington  road  at  the  Wllborn  place,  saw 
the  defendant  and,  as  she  says,  "bis  sister," 
pass  her  house,  going  In  the  direction  of 
Brenham.  She  relates  that  they  had  a  trunk 
in  the  wagon  bed  behind  them,  and  be- 
hind the  trunk  was  a  box.  She  describes  the 
defendant  and  Johanna  Kugadt  and  says 
that  she  knew  it  was  Johanna  Kugadt. 
though  It  appears  that  she  had  never  seen 
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her  before  that  mornlnj;.  This  was  about  9 
o'clock.  Earlywine,  who  lives  on  the  Wash- 
iDgton  and  Brenham  road,  about  7  miles 
from  Brenham,  and  2  miles  west  of  Wll- 
born's,  saw  some  parties  pass  his  house  In  a 
wagon,  going  In  the  direction  of  Brenham. 
A  little  later  Prank  Wade,  another  witness, 
met  the  defendant  in  a  wagon  going  towards 
Brenham,  and  about  6  miles  from  that  point, 
with  the  same  lady,  tmnk,  and  box.  This 
was  at>out  2  miles  from  New  Year  creek, 
and  near  Abner  Roberts'  place  on  the  Bren- 
ham and  Washington  road.  This  was  the 
last  witness  who  saw  appellant  en  route  to- 
wards Brenham,  and  the  last  person  who 
saw  his  sister  in  the  wagon  with  him. 

Aboat  1  o'clock  p.  m.,  defendant  was  seen 
going  from  the  direction  of  Brenham  and 
towards  Washington.  The  first  parties  who 
testify  as  to  having  seen  him  were  Henry 
Oonntryman  and  George  Harbers.  They  tes- 
tify, In  substance,  that  they  were  in  camp 
in  New  Year  creek  bottom,  some  little  dis- 
tance from  the  road,  and  that  appellant 
stopped  his  wagon  some  160  yards  from 
where  they  were  camped,  and  walked  to- 
wards their  camp.  He  appeared  to  be  eat- 
ing something,  and  one  of  them  states  that 
he  was  eating  a  piece  of  turkey,  and  asked 
for  some  water.  He  drank  some  coffee  with 
them,  and  remained  there  some  30  or  40 
minutes,  when  he  went  back  to  his  wagon, 
and  proceeded  on  his  Journey  in  the  direc- 
tion of  WasbingtoD.  He  drove  across  a 
dump,  which  brought  him  within  40  or  50 
yards  of  one  of  the  witnesses,  and  he  states 
that  he  was  driving  towards  Washington  by 
himself,  that  he  had  a  box  or  tmnk  In  the 
wagon  with  him,  and  it  was  between  1  and 
2  o'clock  ia  the  afternoon;  that  It  was  an 
old  top  box  or  trunk.  Thomas  Harbers,  who 
was  at  Earlywlne'i  gin,  saw  him  pass  said 
point  on  his  return  about  2  o'clock  In  the 
afternoon.  No  one  was  with  him.  W.  H. 
Wade,  who  lived  8  miles  west  of  Jackson 
creek,  on  the  Washington  and  Brenham 
road,  9  miles  from  Brenham,  saw  defendant 
pass  hto  house  on  the  Monday  evening,  driv- 
ing a  wagon  by  himself,  and  that  a  box  or 
tnmk  was  In  the  wagon.  West  Baber,  the 
next  witness  who  saw  defendant  on  his  re- 
turn, met  him  about  Jackson's  creek  (the 
creek  on  which  the  body  was  subsequently 
found).  Appellant  then  appeared  to  be  very 
warm  and  thirsty,  and  gave  witness  a  dime 
to  get  him  some  water.  When  they  ap- 
proached Mrs.  Lawson's  house,  witness  went 
In  to  get  api>ellant  some  water.  Appellant 
followed  him,  and  drank  a  great  d^l  of 
water,  claiming  to  be  very  thirsty.  This  wit- 
ness noticed  blood  In  the  bed  of  the  wagon. 
He  states:  "I  overtook  Mr.  Kugadt  near  the 
creek.  He  passed  me  twice  on  the  road. 
The  first  time  I  got  the  water  for  him,  and 
the  second  time  I  stopped  to  talk  to  Sister 
Chase.  The  spots  were  In  the  bottom  of  the 
wagon,  and  on  the  right-hand  aide  of  the 
back.  I  saw  no  grease  spots.  It  was  blood." 


William  Hogan  and  Mitchell  Scurry  saw  de- 
fendant still  later  on  his  way  home.  Mitch- 
ell Scurry,  the  last  witness  who  met  him, 
states  that  he  was  going  towards  home  in 
a  wagon,  had  a  large  oral-top  trunk,  said  he 
had  taken  his  sister  to  Brenham,  and  she 
had  gone  on  to  Galveston,  that  Langbammer 
and  he  had  a  flue  time  at  Brenham,  and 
that  he  had  brought  the  trunk  back  for  Miss 
DIIL  Two  or  three  witnesses  testify  to  hav- 
ing seen  a  large  fire  above  the  road  and  in 
Jackson  creek  bottom  on  that  Monday  even- 
ing, and  one  witness  testifies  to  having  seen 
a  wagon  and  part  of  one  horse  near  the  fire, 
but  did  not  go  any  closer,  and  did  not  see 
any  man  there,  and  that  it  was  a  big  fire  In 
the  bottom.  Appellant  gave  out  after  his 
return  home,  within  the  next  day  or  two, 
that  be  had  carried  his  Bister  to  Brenham, 
and  sent  her  to  Galveston,  en  route  to  Eu- 
rope; that  he  did  not  go  with  her  to  Gal- 
veston himself,  as  he  Intended,  but  that  he 
had  placed  her  In  charge  of  Prof.  Krueger. 
Prof.  Krueger  was  introduced  as  a  witness, 
and  testified  that  he  was  not  at  Brenham  at 
the  time,  did  not  see  defendant,  nor  did  he 
go  with  Johanna  Kugadt  to  Galveston. 

On  Thursday,  the  22d  of  October,  some 
time  In  the  evening,  one  Lem  Harris  was 
hunting  hogs  In  Jackson  creek  bottom,  and 
about  400  or  500  yards  to  the  left  of  the 
Washington  and  Brenham  road,  up  the 
creek,  and  about  160  steps  from  the  creek,  in 
a  brush  heap,  he  discovered  the  charred  re- 
mnins  of  a  human  body.  He  also  narrates 
that,  going  up  the  bed  of  the  creek  to  a  point 
opposite  where  the  body  was  found,  there 
appeared  the  tracks  of  a  wagon  going  up 
to  that  point,  and  thence  returning.  This 
witness  describes  the  condition  of  the  body 
and  the  remains  on  the  Are.  He  says  he  saw 
hinges,  and  crooked  Irons,  and  a  piece  of 
dress,  hairpins,  hatpins,  and  a  piece  of  a 
corset;  and  a  coll  of  hair  was  burned  Into 
a  coal.  About  two  dozen  hairpins  were 
found  In  the  coll.  There  were  some  buttons 
and  feathers.  Here  a  number  of  articles 
were  shown  witness,  and  he  Identified  them 
as  being  the  same  as  those  found  at  the  place 
of  the  fire.  He  narrates  that  the  skeleton 
was  complete;  the  cheeks  were  burned,  but 
had  not  faUen  In;  the  skeleton  was  alto- 
gether not  cracked,  nor  anything  broken 
about  the  face  or  head,  but  some  places 
burned  to  ashes;  he  lifted  the  skeleton  up 
by  the  head.  The  backbone  seemed  to  be 
about  three  feet  long;  that  he  immediately 
went  after  one  Hogan,  and,  as  soon  as  he 
got  him,  sent  for  the  magistrate.  Witness 
also  Identified  the  lock  found  there,  and  three 
or  four  crooked  Irons,  and  two  hinges.  B, 
G.  Moore,  the  magistrate,  testified:  That  he 
came  at  the  Instance  of  Lem  Harris.  That 
the  remains  were  beside  a  log,  and  that  you 
could  see  signs  where  the  parties  had  picked 
up  logs  for  the  fire.  The  skeleton  was  per- 
fect down  to  the  kneejolnts.  The  foot  parts 
were  turned  towards  the  head.    This  wlt- 
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ness  also  Identified  binges,  nails,  Irons,  hair- 
pins, buttons,  feather,  and  lock  as  the  same 
tonnd  with  the  skeleton.  That  be  held  the 
inquest  on  the  22d  of  October,  1886.  That 
he  never  saw  Kueadt  after  that  That  Dr. 
Brewer,  whom  he  sent  for,  came  there,  but 
did  not  give  in  bis  testimony  at  that  time. 
Witness  Identified  and  counted  out  the  arti- 
cles which  were  exhibited  to  bim,  as  fol- 
lows: Twenty  nails,  three  screws,  twenty- 
four  hairpins,  one  hatpin,  three  pieces  of 
crooked  iron,  and  one  loclc.  He  said  that  be 
had  seen  boxes  bound  like  the  one  found. 
"Locks  like  the  one  produced  are  not  used 
on  trunks  and  boxes  as  a  general  rule."  Dr. 
Brewer  states  that  he  examined  the  skele- 
ton, and  "that  it  was  the  body  of  a  female. 
The  Joints  were  hard.  The  ball  and  socket 
Joints  were  not  turned  around.  The  head 
of  the  body  was  lying  southwest  I  lifted 
the  skeleton  up,  and  saw  that  all  of  the  hair, 
skin,  and  fiesh  were  burned  ofC  the  head, 
and  It  was  badly  parched.  The  head  was 
not  crushed.  It  was  perfect.  The  spinal 
column  was  not  broken.  Could  find  nothing 
on  face,  bead,  or  body  that  indicated  vio- 
lence. Fouud  the  heart  liver,  and  a  womb. 
The  frame  of  the  body  was  small."  Witness 
said:  That  be  knew  Kugadt  but  never  saw 
bim  after  the  body  was  discovered.  That 
the  place  looked  like  there  had  been  a  very 
large  fire  there.  "That  the  ribs  were  badly 
burned,  but  were  In  position.  The  legs  were 
badly  burned,  but  were  In  position.  The 
bones,  from  the  hip  to  Ihe  th^h,  were  bad- 
ly burned,  almost  to  asbes.  The  kneejolnts 
were  burned  apart  The  pelvic  bonea  were 
very  badly  burned,  not  enough  to  be  apart, 
except  the  front  part  It  was  shelled  from 
the  outside.  There  are  six  or  eight  bonra 
in  the  pelvis.  They  are  tbfi  Ischium,  ilium, 
and  coccyx.  I  can't  name  the  reste-have 
forgotten  them.  The  male  pelvis  la  not  so 
round  as  the  female.  I  cannot  mention  the 
exact  measurements  of  a  female  pelvis.  Ton 
muat  have  all  the  parts  of  the  pelvis  to  tell 
the  (Ufference  between  a  male  and  a  female 
pelvis.  I  found  all  the  pelvis  bones,  but  I 
cannot  name  them.  The  largest  bones  in  the 
body,  I  think,  are  the  pelvis  bones,— not  al- 
ways. I  found  a  womb.  The  coverings  of 
the  abdominal  cavity  are  muscular  tissue, 
three  or  four,  akin,  and  the  peritoneum.  I 
don't  remember  the  rest  Cannot  tell  the 
thickness  of  the  covering  of  the  abdominal 
cavity  in  an  average  jierson.  The  uterus 
was  cooked,  and  was  shrunk.  In  an  aver- 
age uterus,  the  weight  would  be  from  four 
to  five  ounces;  the  dimension  is  3  Inches 
long  and  1%  Inches  wide.  The  pnbes  were 
shelled  olT,  but  the  womb  was  Intact  The 
womb  was  protected  by  the  spinal  colunuL" 
Two  witnesses  testify  that  they  saw  the  re- 
mains of  a  burned  triink  near  the  house  of 
Kugadt,  some  150  or  200  yards  therefrom, 
in  a  mvlhe;  and  two  witnesses  (betides  the 
ones  previously  mentioned)  testify  that  they 
saw  the  appearances  of  blood  In  the  bed  of 


the  wagon  some  few  days  after  the  Inqoest 

was  held. 

The  testimony  shows  that,  as  soon  aa  pub- 
licity was  given  to  the  discovery  of  the  body 
(which  was  Immediately),  the  appellant  dis- 
appeared from  his  home.  He  was  sought 
for  assldnously,  but  could  not  be  found  by 
the  neighbors  or  officers.  He  was  not  to  bf 
found  at  home.  Some  three  months  after 
this,  appellant  was  arrested  at  Mapa,  Cal.. 
and  at  that  time  was  under  an  assnined 
name.  He  was  extradited,  and  brought  to 
Texas  by  D.  B.  Teague,  the  sheriff  of  Wash- 
ington county.  Teague  testified  that  he  duly 
warned  appellant  as  follows:  "I  warned 
bim  that  any  statement  he  made  to  me 
about  the  transaction  could  be  used  In  evi- 
dence against  him,  and  that  I  would  be  call- 
ed upon  In  the  case  to  testify,  and  that  he 
bad  better  not  make  any  statement  to  me 
that  would  In  the  least  criminate  him,  and 
that  he  ought  to  know  that  any  statement  he 
might  make  could  be  used  against  him  on 
the  trial.  I  also  told  him  be  could  tell  me 
anything  be  wanted  to,  but  that  everything 
he  said  could  be  used  against  bim.  I  also 
told  bim  that  *I  don't  want  you  to  t^U  me 
anything,  unless  you  do  so  freely.'  He  then 
told  me  that  he  was  glad  I  came  after  him. 
that  he  intended  to  write  to  me  to  come  after 
him,  and  that  he  was  glad  to  see  me,  and 
wanted  to  come  home  with  me.  I  never 
made  him  any  promises,  or  advised  him  what 
to  do.  He  then  went  on  and  gave  me  a  Cull 
history  of  the  whole  transaction.  He  made 
the  statement  to  me  on  the  train,  while  I  had 
bim  In  custody.  He  made  the  statement  to 
me  in  California,  and  also  In  Texas,  after  X 
had  warned  him."  He  then  totd  the  sheriff: 
That  he  saw  John  Ewing  and  Sam  Buchanan 
at  the  store  at  Whitman.  'That  he  got  as 
far  as  New  Year  creek  bottom,  about  three 
miles  east  of  Brenham,  where  he  and  hia 
sister  Btojq;>ed,  ate  lunch,  and  fed  the  borsea; 
and  when  they  were  about  ready  to  start  to 
Brenham,  he  was  picldng  up  the  fodder  left 
by  the  boraea,  avd  his  sister  attempted  to 
climb  Into  the  wagon,  and  that  she  stuped 
on  the  front  wheel,  and  the  horses  gave  a 
sudden  start,  and  she  fdl  on  the  ground, 
and  the  hind  wheel  of  the  wagon  passed 
over  her  head  and  jaw,  breaking  her  Jaw; 
and  that  be  ran  to  her,  and  asked  her  if  she 
wanted  some  water,  and  that  she  said.  In 
German,  that  she  was  badly  hurt,  and  could 
travel  no  furthv.  That  he  brought  her  some 
water,  and  he  found  blood  mnnlng  from 
her  mouth  and  nose.  That  he  then  spread 
out  a  quilt  in  the  bottom  of  the  wagon,  and 
placed  her  on  it,  and  put  a  pillow  nnder  her 
head.  He  then  wet  a  towel  with  water,  and 
put  It  on  ber  face.  He  then  started  back 
to  go  to  a  'bouse,  a  friend  of  his,  which  was 
near  by,  and  after  be  bad  driven  Into  the 
pasture  a  short  distance  from  the  public 
road,  he  noticed  that  she  was  dead.  He 
became  excited,  and  returned  to  the  road, 
and  did  not  go  to  his  friend's  bouse.  He 
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then  concluded  be  would  go  back  home.  He 
then  covered  her  up  with  a  quilt,  and  In- 
tended to  take  her  home,  but  he  became 
frightened,  for  fear  some  one  would  think 
be  had  killed  her.  That  he  went  back  to 
the  Brenham  and  Washington  road,  toward!? 
bis  home,  and  wben  he  got  to  Jackson  creek 
bottom,  he  drove  up  into  the  woods  I'rom  the 
road.  Intending  to  bury  the  body,  and  burn 
the  things.  And  after  he  liad  started  the 
fire,  he  burned  the  chest,  and  that  he  laid 
ber  down  on  the  ground.  Intending  to  leave 
ber  there;  but  he  thought  that  her  body 
might  be  rtiscoyered,  and  he  picked  her  up, 
and  threw  her  on  the  flre.  And  he  then  In- 
tended to  burn  the  trunk,  but  In  pulling  It 
out  of  the  wagon  be  fainted,  and  did  not 
know  how  long  be  laid  on  the  ground  after 
he  fainted;  but  when  he  recovered  he  was 
too  weak  to  bum  the  trunk.  He  then  got  In 
the  wagon,  drove  back  to  the  public  road, 
and,  as  he  crqssed  Jackson  creek,  West 
Baber  overtook  him.  and  Baber  gave  him 
some  water.  When  he  got  home,  he  put  the 
trunk  In  a  gully  near  the  house,  and  next 
day  burned  it."  He  further  said  that  "he 
bad  nothing  to  dig  a  place  to  bury  her  at 
New  Tear  creek  bottom;  that  he  first  thought 
he  would  burn  her  clothing,  and  leave  ber 
iMdy  there.  He  also  said  that  some  of  the 
money  she  had  was  burned.— that  he  got 
about  two  hundred  dollars.  That  was  all  he 
Bald,  so  far  as  I  remember,  about  the  money. 
He  also  said  that  William  Bynum  told  him 
he  ought  not  to  go  over  to  Dr.  Brewer's,  for 
Dr.  Brewer  was  against  him.  This  he  said 
on  Thursday,  or  perhaps  Wednesday  night. 
He  said  he  put  her  head  over  the  hind  axle 
on  the  right  side  of  the  wagon,  with  her  feet 
towards  the  seat,  and  that  the  body  was  In 
the  wagon  when  he  passed  Countryman  and 
others  at  Kuykendall  creek;  that  he  also 
went  on  the  following  Thursday  evening  to 
see  Dr.  Brewer,  but  he  was  not  at  home,  and 
Mrs.  Brewer  told  him  that  the  body  that 
was  found  on  Jackson  creek  was  the  body 
of  a  white  woman;  and  that  as  he  was  com- 
ing back  from  Brewer's  was  when  he  met 
William  Bynum,  who  is  now  dead;  and  it 
was  there  Bynum  told  him  that  Dr.  Brewer 
was  hot  against  him."  He  further  said, 
"that  when  he  left  home,  and  got  Into  the 
woods,  he  shaved  himself  with  a  shoeknife, 
while  he  waa  hiding  In  the  woods,  and  that 
when  he  was  in  California  he  changed  his 
name  to  John  Prey."  He  said  "that  he  wan- 
dered through  the  bottom  fdr  several  days; 
that  he  flualiy  reached  SoinervIUe,  and  after- 
wards went  over  to  Wilborn.  Intending  to 
take  the  train  thei-e;  that  It  was  a  flag  sta- 
tion, and  the  train  did  not  stop.  He  then 
went  to  Dallas  and  bought  a  paper,  and  saw 
that  he  was  charged  with  the  crime,  and 
that  a  reward  was  oftered  for  him.  He  then 
took  the  train  and  went  to  California." 

This  was.  In  substance,  all  the  testimony 
adduced  by  the  state. 

Appellant  shows,  on  the  cross-examination 
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of  the  witness  Dr.  Brewer,  and  also  by  Dr. 
Barton,  that  the  effect  of  a  wagon  wheel 
running  over  the  head  would  ordinarily 
cause  concussion  of  the  brain  and  hemor- 
rhage of  the  eyes,  ears,  nose,  and  mouth. 
It  Is  possible,  under  such  circumstances,  that 
a  person  might  live  a  short  time  aud  be 
able  to  speak.  Dr.  Barton  also  testified  that 
persons  might  be  overcome  on  account  of  an 
accident  happening  to  some  near  and  dear 
one,  for  the  time  being  lose  their  minds,  and 
do  ridiculous  things.  A  number  of  witness- 
es testify  to  the  kindly  relations  existing 
between  defendant  and  his  sister,  and  also 
a  number  testified  to  the  good  reputation  of 
appellant,  as  being  a  peaceable  and  law-abid- 
ing citizen.  He  also  offered  some  testimony 
to  the  effect  that  he  had  some  money  of  his 
own.  One  witness  testified  that  on  one  oc- 
casion In  September  be  paid  him  $10,  and 
saw  $7.50  paid  to  him.  Langhammer  testified 
that  about  the  Ist  ot  October  he  paid  de- 
fendant something  less  than  $50. 

Before  discussing  the  corpus  delicti,  we 
will  notice  some  other  assignments  of  error. 
Appellant  complains  that  the  court  erred  in 
refusing  to  change  the  venue  on  his  applica- 
tion. Issue  was  Jolued  upon  this  matter  be- 
fore the  court,  and  evidence  was  heard  pro 
and  con.  It  does  not  appear  to  us  that  the 
court  abused  Its  discretion  In  overruling  said 
motion,  nor  does  It  occur  to  us,  as  presented 
In  appellant's  motion  for  a  new  trial,  that 
the  court  should  have  changed  the  venue  on 
his  own  motion. 

Appellant  assigns  as  error  the  action  of  the 
court  in  overruling  his  motion  for  a  contin- 
uance, and  this  is  made  one  of  the  grounds 
of  the  motion  for  a  new  trial.  The  motion 
was  based  on  the  absence  of  a  number  of 
witnesses.  However,  appellant  only  relies 
on  the  absence  of  Mrs.  Dill  and  J.  Lenoruwitz 
of  Wnshingtou  county,  and  Jesse  I#ott  of 
Grimes  county.  By  Mrs.  Dill,  appellant  pro- 
posed to  show  that  he  superintended  her 
business  and  handled  large  sums  of  money 
for  her.  It  Is  not  shown  when  this  occurred, 
and,  as  presented,  we  do  not  regard  It  as 
material.  By  Jesse  Lott  it  was  proposed  to 
show  tliat  said  witness  paid  defendant  cer- 
tain sums  of  money  on  October  15,  1800, 
and  that  this  is  a  part  of  the  money  seen  In 
the  possession  of  the  appellant  after  the  de- 
ceased Is  alleged  to  have  been  killed.  In  an- 
swer to  this,  it  is  sufficient  to  state  that  an 
amount  of  money  is  not  shown  to  have  been 
in  the  possession  of  the  defendant  after  the 
homicide.  By  Lenorowltz  appellant  states 
that  he  expected  to  prove  that  he  passed  ap- 
pellant and  his  sister,  Johanna  Kugadt,  on 
Monday,  the  19th  of  October,  1896,  and  saw 
them  lunching  in  New  Year  creek  bottom, 
and  that  the  road  was  a  public  thoroughfare, 
and  at  a  place  not  affording  concealment  for 
a  murder.  This  testimony  coincides  with 
the  theory  of  the  state.  We  fall  to  see  how 
it  could  bare  been  of  any  benefit  to  appel- 
lant 

Digitized  by  Google 


44  SOUTHWESTERN  REPORTEK. 


(Tex. 


Aa  explained  by  the  court,  nothing  occur- 
red during  the  trial  that  would  Indicate 
that  appellant  did  not  baTe  a  fair  and  Im- 
partial trlaL  The  ezelnslon  by  the  Judge 
of  the  crowd  Is  satlBfactorlly  explained.  As 
shown  by  him,  the  court  room  was  barely 
sufficient  for  the  witnesses  and  two  Tenlres 
that  were  present  on  tbat  occasion,  and  the 
others  were  excluded  to  make  room  for 
them.  He  further  shows  tbat  there  was 
nothing  like  a  mob  present,  and  nothing  to 
Indicate  such. 

The  contention  of  appdi&nt  that  the  venue 
was  not  sufficiently  shown  Is  equally  with- 
out merit.  The  proof  shows  unequivocally 
the  location  of  New  Tear  ere^  and  Jack- 
son creek  to  be  In  Washington  county;  and 
the  murder  evidently  occurred  at  New  Teaf 
creek  bottom,  and  the  body  brought  and 
cremated  at  or  near  Jackson  creek,  ^ese 
creeks,  as  stated,  are  both  shown  to  be  In 
Washington  county;  and,  In  the  ftce  of  the 
proof.  It  will  not  be  presumed,  as  appellant 
Insists,  that  all  of  said  creeks  were  not  con- 
tained In  the  county. 

Nor  does  It  occur  to  us  that  there  la  any- 
thing in  the  objection  of  the  appellant  to 
the  Juror  Mclnlyre.  On  bla  examination  as 
a  venireman,  be  stated  to  counsel  that  he 
had  expresseis  an  opinion  about  the  case  In 
a  Jocular  way,  but  that  he  could  give  the 
defendant  a  fair  trial.  He  was  not  chal- 
lenged for  canae,  nor  otherwise,  though  de- 
fendant's challenges  were  not  then  or  after- 
wards exhausted. 

We  do  not  think  any  error  was  commit- 
ted by  the  court  in  admitting  the  testimony 
of  D.  E.  Teagne  as  to  the  confessions  made 
by  defendant  to  him.  His  testimony  shows 
that  he  duly  warned  appellant  before  he 
made  any  statements,  and  that  said  state- 
ments were  freely  and  voluntarily  made  to 
him  after  such  warning,  both  in  California 
and  in  Texas.  Nor  did  the  court  err  In 
refusing  to  penult  counsel  to  continue  to 
Interrogate  the  witness  Teagne  on  this  sub- 
ject The  explanation  to  the  bill  of  ex- 
ceptions made  by  the  court  shows  that 
counsel  traversed  the  same  ground  wllli  tb^ 
witness  twice,  and  the  court  refused  to  per- 
mit him  to  go  over  it  again.  The  witness 
did  not  state  at  any  time  to  the  defendant 
that  he  would  get  a  light  sentence  If  he 
would  make  a  confession,  but  he  did  state 
that  he  told  defendant,  after  he  had  con- 
fessed to  him,  that  If  he  testified  on  the 
trial  what  he  had  told  him  that  he  might 
get  off  with  a  life  sentence. 

It  appears  that,  during  the  argument,  the 
district  attorney  alluded  to  the  defendant 
as  a  "hyena."  On  exception,  this  remark 
was  taken  back,  and  the  court  Instructed 
the  Jury  to  disregard  the  same.  We  cannot 
regard  it  but  as  unfortunate  In  any  case 
when  an  officer  prosecuting  shall  travel  out 
of  tbe  record  to  abuse  or  vilify  a  defend- 
ant on  trial.  This  Is  not  the  first  occasion 
we  have  been  called  npon  to  animadvert  on 


the  remarks  of  the  district  attorney  (Uayn- 
ard)  who  prosecuted  this  case.  We  can- 
not refrain  from  Insisting  that  the  court  be- 
low should  take  steps  to  prevent  a  recur- 
rence of  this  character.  Such  denunciatory 
terms  should  not  be  allowed  In  any  prose-, 
cation.  But.  as  presented  here.  It  does  not 
afford  ground  for  reversal 

Appellant  excepted  to  tbe,  action  of  the 
court  In  modifying  or  adding  to  the  special 
charge  requested  by  him  on  the  confessions 
of  appellant  The  charge  requested  was  a« 
follows:  "You  are  Instructed  that  when 
the  admission  or  confession  of  a  defendant 
Is  Introduced  in  evidence  by  the  state,  then 
the  whole  of  such  admission  or  confession 
Is  to  be  taken  together,  and  the  state  is 
bound  by  them,  unless  they  are  shown  by 
the  evidence  to  be  untrue;  and,  unless  the 
state  has  shown  the  statements  of  defend- 
ant as  to  how  the  killing  took  place  to  be 
untrue,  you  should  acquit  blm."  The  court 
added  to  this  requested  Instruction  the  fol- 
lowing: "That  such  fact,  like  any  other 
fact,  may  be  proved  by  evidence,  elthv  di- 
rect or  cIrcumstantlaL"  It  occurs  to  us  that 
there  was  no  error  In  this  procedure  on  the 
part  of  the  court  The  requested  chvg(> 
was  certainly  very  liberal  to  the  defendant: 
nor  could  he  object  that  the  Jury,  lo  that 
connection,  were  told  that  the  falsity  of  the 
explanation  could  be  proved  by  direct  or  cir- 
cumstantial evidence. 

Appellant  asked  the  following  charge  to 
be  given  to  the  Jury:  "Ton  are  Instructed 
that  the  state  must  prove  with  particular 
clearness  and  certainty,  and  beyond  a  rea- 
sonable doubt  tbe  fact  of  the  death  of 
Johanna  Kugadt  and  that  her  death  waa 
caused  by  the  criminal  agency  of  Charli>s ' 
Kugadti  and  that  a  confession  of  defend- 
ant is  not  of  Itself,  a  sufficient  proof  of 
this  part  of  the  corpus  delicti."  The  court 
refused  to  give  this  chai^  and  appellant 
reserved  his  bill  of  exception.  The  four- 
teenth subdivision  of  tbe  charge  of  the 
court,  in  our  ofilnton,  effectually  covered  sit 
much  of  the  charge  requested  as  was  law 
and  iKrtlnent  to  this  case. 

Now,  With  reference  to  the  corpus  delicti, 
and  recurring  to  the  summary  of  the  facts 
heretofore  stated,  we  would  observe  that 
the  rule  of  law  Is  well  settled  that,  befon> 
a  conviction  can  be  malnt-Uned  In  any  crimi- 
nal case,  tbe  corpus  delicti  must  be  estab- 
lished. In  a  case  of  culpable  homicide,  Mr. 
Wharton  says:  'Tt  la  essential  for  a  cou- 
Tlctlon  for  any  degree  of  culpable  homicide 
—First  the  deceased  should  be  shown  to 
have  been  killed;  and,  second,  thia  killing 
should  have  been  proved  to  have  been  crim- 
inally caused.  Unless  tbe  corpus  delicti  In 
both  tbese  respects  Is  proved,  a  confession 
Is  not  by  Itself,  enouc^  to  sustain  a  con- 
viction.** Whart  Hom.  |  641.  See,  also. 
Hunter  v.  State,  84  Tex.  Or.  R.  689,  31  S.  W. 
674,  and  authorities  there  cited.  We  would 
further  observe.  In  thto  connection,  that  be- 
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fore  a  person  can  be  conTlcted  of  feloidoiu 
bomldde,  the  deatb  of  the  deceased  most 
be  shown  to  have  been  caused  by  tiie  act 
or  agency  of  snch  party;  and  Ih  this  state 
It  Is  enacted  by  statute  tiiat  "no  person  shall 
•  be  conTlcted  of  any  grade  of  homicide,  ttn- 
less  tba  body  of  tiie  deceased  or  portions  of 
It  are  found  and  snffldentty  Identified  to  es- 
tablish the  fftct  of  the  death  of  the  person 
charged  to  have  been  killed."  See  Pen.  Code 
1886,  art  664.  Nov,  It  wlU  be  noted  that, 
while  the  statute  requires  that  the  body  of 
the  deceased,  or  portions  thereof  which  are 
fonnd.  must  be  suffldentiy  Identified  to  es- 
tablish the  fact  of  tiie  death  of  the  person 
alleged  to  hare  been  killed,  yet  there  Is  no 
attempt  to  Indicate  the  character  of  testi- 
mony by  which  the  Identity  of  the  person 
la  to  be  established.  The  statute  says  that 
the  remains  must  be  sutBcIently  Identified; 
that  Is,  we  take  It,  the  stetnte  requires  tbat 
the  proof  be  of  a  legal  character.  Nowhere 
Is  it  said  tiuit  the  testimony  must  be  posl- 
tlTe.  If  It  be  drcnmstantlal,  that  Is  all 
that  Is  necessary,  If  It  suflBclently  Identifies 
the  remains  or  the  portions  thereof  fonnd  as 
those  of  the  deceased.  See  Taylor  t.  State, 
86  Tex.  9T;  Wilson  t.  Stote,  41  Tex.  820^ 
43  Tex.  472;  Brown  r.  State,  1  Tex.  Appi 
164:  Jackson  t.  State.  29  Tex.  App.  468,  16 
a.  W.  2*7;  State  Davidson,  30  Vt  877; 
HcCunoch  T.  State,  48  Ind.  109;  State  T. 
Williams.  52  N.  0.  446,  reported  In  78  Am. 
Dec.  218,  and  note  2;  at  page  253:  Campbell 
V.  People  aa.  Sup.)  42  N.  E.  12S;  State  t. 
Martin  {S.  0.)  29  8.  B.  IIS;  Webster  t.  Com., 
n  Gush.  886;  1  Blah.  Cr.  Proc.  1 1067  et  aeq. 

The  abore  cases  not  only  show  that  the  body 
or  portkms  thereof  may  be  Identified  as  that 
of  the  deceased  by  drcumstaotlal  evidence  but 
the  corpus  ddlcti  itself  may  also  be  prored  by 
this  diaracter  of  testimony.  In  Martin's  Case, 
supra,  the  proof  of  Identity  was  established  m 
very  nmdi  the  same  way  as  that  pursued  In 
the  pment  case.  Hie  body  of  tiie  deceased, 
when  found,  had  been  burned  beyond  recogni- 
tion; bnt  It  was  Identified  as  that  of  the  de- 
ceased by  the  rise,  some  buttons,  bncklea, 
pieces  of  clothing,  collar  butbsi.  and  slate  pen- 
cil,—some  of  v^lcb  were  shown  to  resemble 
articles  belonging  to  the  deceased.  In  Wil- 
liams' Case,  supra,  the  deceased  was  a  woman, 
and.  as  a  drcnmstance  to  Identify  the  charred 
remains  fbund  as  those  of  tiie  deceased,  certain 
'lialiplns  were  Introduced  In  e^enoe,  and  It  was 
proved  ttiat  she  was  In  the  habit  of  wearing 
sudi  pins.  In  McCufioch's  Case,  snpra.  It  was 
also  shown  that  the  steleton  found  was  of  the 
sex  and  stu  of  tiie  person  charged  to  bare  been 
murdered;  and  this,  to  comiectlou  with  the 
other  drcumstancn.  was  hdd  suffldrat  to  Iden- 
tify tiie  skdeton  as  that  of  the  alleged  mui^ 
^red  person.  And  the  same  method  of  Iden- 
tification was  r«urted  to  to  the  Wilson  and 
Jackson  Cases,  rapra.  Mr.  Oreenleaf  (Tolume 
8,  I  183).  on  this  subject,  uses  the  fdlowtog 
language:  "But.  though  It  Is  necessary  that 
the  body  of  tiie  deceased  be  satlsCuitorlly  Ida- 


tlfled.  It  Is  not  neceasBiy  that  tbSa  be  prored  by 
direct  And  poaltiTe  evidence,  If  the  circum- 
stances be  such  as  to  leave  no  reasonable  doubt 
of  the  tect  Wha«  only  mutilated  remains 
bave  been  found.  It  ought  to  be  dearly  and  sat- 
lafactorfly  shown  that  they  are  the  remains  of 
a  human  being,  and  of  one  answering  to  the 
sex,  age,  and  description  of  the  deceased.  The 
agency  of  the  prisoner  to  their  mutilation,  or 
to  producing  the  appearances  found  upon  them, 
ought  to  be  establiahed.  Idratiflcatirai  mi^ 
also  be  tadlitated  by  drcumstances  apparent 
to  and  about  the  remains,  such  as  the  vparel, 
articles  found  on  the  person,  and  the  contaits 
of  the  stomach,  connected  with  proof  of  the 
hablte  of  the  deceased  to  respect  to  his  food. 
OP  with  the  circumstances  immediately  iweced- 
ing  his  dissolution." 

Now,  the  first  question  tiiat  presents  Itself 
to  na  Is  Aether  or  not  the  remains,— that  Is, 
tiie  portions  at  the  skeleton  found  on  Jackson 
creek,— were  the  oody  of  Jdianna  Kugadt. 
There  Is  no  question  but  that  tiie  remains  found 
were  those  of  a  human  bdng,— of  a  female; 
the  skeOeton  answering  the  general  description 
of  Johanna  Kugadt.  This  Is  made  certoto  hy 
the  testimony  of  I^.  Brewer,  an  expert,  and 
Is  supported  by  other  evidence,  found  on  the 
ground  and  at  the  idace  where  tiie  body  was 
cremated,  to  wit,  pieces  ot  corset,  hairpins,  a 
con  of  hair,  hatpins,  and  the  Iron  fastenings, 
answering  the  descrlptlcai  of  those  that  bad 
fbrmeily  been  on  her  traveling  chest  The 
remain,  whm  found,  had  evldentiy  been  re- 
cmtly  cremated;  portions  of  the  flesh  still  ad- 
hering to  the  bones.  These  remains  were  found 
on  tin  route  pursued  \xy  defendant  and  de- 
ceased (as  she  returned  with  him)  on  thehr 
Journey  ftom  New  Tear  creek,  scmie  three  miles 
from  Braiham,  towards  thdr  home  She  was 
last  seen  alive  on  Mcaiday,  to  the  company  of 
appdlant;  and  these  remains  were  discovered. 
In  the  condition  above  stated,  on  Thursday  of 
the  same  week.  This  testimony,  in  connection 
witii  the  other  drcumstances  of  the  case,  to- 
gether with  appellant's  confession,  afforded  am- 
ple proof  that  said  remains  were  those  of  Jo- 
hanna Kugadt. 

The  remaining  question,  and  the  one  fraught 
with  tiie  most  difficulty,  b,  did  Johanna  Ku- 
gadt, the  deceased,  come  to  her  death  some 
criminal  means  or  agency,  and  was  this  crim- 
inal means  or  agency  the  act  of  ai^llantT  the 
rule  being  that  In  every  criminal  prosecution. 
hetore  a  conviction  can  be  had,  the  atate  Is 
required  to  prove  two  things:  First,  that  a 
crime  has  been  committed  (to  this  cose  the 
death  of  Johanna  Kugadt  by  srane  crlmtool 
agency);  and,  second,  that  her  death  was 
caused  by  the  penm  (appdlant)  diarged,  and 
ntme  other.  There  is  some  conflict  to  the  au- 
thorities as  to  irtiether  not  the  corpus  de- 
licti can  be  iffoved  1^  drcumstantial  evidence, 
but  the  great  weight  of  adjudicated  cases  Is  to 
favor  of  the  proposition  that  it  can  be  done. 
But  when  proof  of  this  character  is  relied  upon, 
the  evidence  should  be  clear  and  stroug,  fully 
complyliv  with  the  nde  laid  down  with  regard 
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to  the  proving  of  a  case  by  circumstantial  evi- 
dence. The  general  doctrine  Is  tiiat  extraju- 
dicial confessions,  standing  alone,  are  not  saf- 
flcient  proof  of  the  corpus  delicti;  and  tome 
of  the  cases  hold  that  the  corpus  delicti  must 
be  proved  Independently  of  confessions.  But 
we  do  not  understand  such  to  be  the  better 
doctrine.  In  ottier  words,  in  the  estaDusbment 
of  the  corpus  delicti,  the  confessions  are  not  to 
be  excluded,  but  are  to  be  taken  In  connection 
with  the  other  facts  and  drcumstances  in  evi- 
dence. See  note  8  to  case  of  State  v.  Williams, 
reported  la  78  Am.  Dec.  p.  254.  And  this 
role  Is  recognlEed  In  this  state.  See  Jackson  v. 
State,  29  Tex.  App.  458,  16  S.  W.  247.  Said 
case  quotes  with  approval  an  excerpt  taken 
from  4  Am.  &  Kng.  Enc  Law,  p.  309,  as  fol- 
lows: "A  confession  Is  sufficient.  If  there  be 
such  extrinsic  corroborative  circumstances  as 
will,  taken  In  connection  with  tbe  confession, 
produce  conviction  of  the  defendant's  guilt  In 
the  minds  of  a  Jury  beyond  a  reasonable  doubt" 
"Such  suppletoiy  evidence  need  not  be  conclu- 
sive In  Its  character.  When  a  confession  Is 
made,  and  the  circumstances  therein  related 
correspond  In  some  points  with  those  proven  to 
have  existed,  this  may  be  evidence  sufficient 
to  satisfy  a  jury  In  rendering  a  verdict  asserting 
the  gailt  of  tlie  accused.  'Full  proof  ot  the 
body  of  the  crime,  the  corpus  delicti.  Independ- 
ent^ of  the  confessions,  Is  not  required  by 
any  of  the  cases;  and  In  many  of  tiiem  slight 
corroborating  facts  were  held  sufficient.* "  3 
Am.  &  Eng.  Enc.  Law,  p.  447.  We  take  It 
that  there  can  be  no  question  that  the  prose- 
cution Is  permitted  to  prove  by  circumstantial 
evidence  the  corpus  delicti,  and  In  aid  thoeto 
use  cmfesslon  of  the  appelWt 

Now,  to  restate:  A  dead  body,  or  its  re- 
mains, having  been  discovered  and  Ideotlfled 
as  that  of  the  person  charged  to  have  beea 
slain,  the  basis  of  the  corpus  delicti  behig  thns 
fully  estabUdied,  Ibe  next  step  In  the  process, 
and  the  one  which  Is  to  oomplete  the  proof  of 
that  Indlqkensable  prellminaiy  fact,  is  to  show 
that  the  death  has  been  occasioned  by  the 
criminal  acts  or  agency  of  another  person.  See 
BnrrUl,  Olrc.  Ev.  p.  682.  Now,  as  stated  above^ 
this  proof  can  be  made  by  circumstantial  evi- 
dence. In  this  case,  the  dead  body  of  Johanna 
Kngadt,  which,  we  have  seen,  was  soffldently 
Identffied,  was  found.  Th&t  she  came  to  her 
death  by  vlol^tce,  aside  from  other  testimony 
In  the  case.  Is  suggested  by  the  fact  that,  after 
defendant  passed  Jackson  creek,  the  point 
where  the  evidence  shows  the  body  was  re- 
moved frran  the  wagon,  bfood  vras  seen  in  the 
bed  of  the  wagon.  This  would  Indicate  that 
her  deatii  was  caused  by  vkdence.  Tills,  how- 
ever, would  also  accord  with  the  theory,  set  up 
by  appellant  In  his  confession,  that  she  came 
to  her  death  by  a  violent  accident.  The  body 
itself  was  partially  consumed  by  fire.  No 
marks  of  violence  were  fonnd  thereon.  Her 
death,  however,  could  have  been  caused  by  vio- 
lence In  many  ways  without  leaving  any  marbs 
npon  the  portions  of  the  skeleton  found.  Upon 
this  point  It  Is  much  like  the  Webster  Case. 


It  will  be  remembered  that  In  the  Webster 
Case  no  marks  of  violence  were  found  on  the 
remains  of  Parkman,  nor  were  any  weapons  or 
Implemioits  found  In  the  room  In  whkb  fbe 
body  vms  consumed,  and  ahown  to  have  been 
used  In  'inflicting  Tloteasa  iq»n  Farkman.  Tbe 
fsct  tbat  Parkman  had  been  killed  by  some 
parson  other  than  himself  was  established  by 
circumstances  of  a  dlffoent  diaracter  altc^etfa- 
er.  That  the  decewd  In  this  case  came  to 
Her  death  by  vicdence  is  not  gainsaid  by  aivel- 
iant  To  give  his  voislon  of  the  matter,  be 
says:  Tliat  she  met  her  death  by  an  accident. 
That,  en  route  to  Breniiam,  they  stopped  In 
New  Tear  creek  bottom  for  lundi,  and,  when 
they  were  about  getting  ready  to  start,  sbe 
attempted  to  get  In  the  wagon.  The  team 
made  a  start  at  that  Juncture,  and  she  fen. 
The  hind  wheel  of  the  wagon  passed  over  tiet 
head  and  jaw,  breaking  htx  Jaw.  That  he  nn 
to  her,  and  asked  her  If  she  wanted  some  water. 
That  she  said  she  was  badly  hurt,  and  could 
travel  no  further.  That  he  brought  some  wa- 
ter, and  found  that  blood  was  running  from 
her  mouth  and  nose.  He  then  spread  a  quUt 
In  tbe  bottom  of  tbe  wagon,  and  placed  her  on 
It,  and  started  back  to  a  house  near  by,  and. 
after  be  had  driven  into  the  pasture  a  short 
distance,  noticed  that  she  was  dead.  That  be 
then  became  excited,  concealed  her  body  in  tbe 
wagon,  and  started  home  with  It,  and  on  tbe 
way  oemated  It  in  Jackson  creek  bottom. 
Now,  aside  from  this  confession  of  appelant, 
we  understand  the  proof  establishes  the  Identity 
of  the  remains  of  Johanna  Kugadt;  but  certain- 
ly, with  this  addenda,  this  matter,  to  wit,  tbe 
Identity  of  tbe  body  fonnd  as  being  that  of  the 
deceased,  Is  placed  beyond  controversy,  and  we 
have  also  seen  that  she  came  to  her  death  by 
violence.  Now,  the  issue  as  tendered  by  tbe 
statement  of  the  defendant— and  it  is  made  very 
sharp-4s  whether  the  deceased  received  tbe 
mortal  wound  by  the  wheel  of  the  wagon  or  by 
appellant  He  says  1?  the  "hind  wheel."  All 
other  accidents  are  ^eluded.  Tbe  question, 
therefore,  is,  did  the  defendant  kill  tbe  de- 
ceased, or  waa  she  killed  by  the  whed?  It 
will  be  noticed  in  connection  with  his  state- 
mmt,  that  as  soon  as  tbe  remains  were  dis- 
covered be  fled,  and  several  mimths  afterwards 
was  found  In  GtalifOTuIa.  When  be  stated  bow 
her  death  occurred,  he  believed  at  that  time  that 
her  remains  were  entirely  cremated,  and  that 
his  statem^t  could  not  be  gainsaid  or  dis- 
proved by  any  physical  facts  connected  with  tbe 
skdeton;  and  so  he  told  tbe  officer  that  tbe 
wheel  ran  over  her  face  and  broke  her  jaw. 
Now,  If  this  had  been  found  to  be  true  by  an 
Inspection  of  the  skeleton,  it  would  have  been 
a  circumstance  corroborative  of  him,  and  very 
stnmgly  ta  his  favor;  but  the  head  of  the 
skeletcm  was  found  Intact,  and  the  jaw  not 
broken,  nor  was  there  any  mark  of  violence 
upon  any  of  the  bones.  Mr.  Burrill  lays  down 
the  rule  that  "the  falsity  of  statements  or  ex- 
planations made  by  accused  parties,  under  ex- 
amination or  Interrogation,  is  ottm  made  more 
or  less  aw^rent  by  tbeir  intrinsic  Improbability. 
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ThlB  Is  particularly  exempUQed  In  cases  where 
causes  are  attempted  to  be  assigned  for  an  ob- 
viously violent  death,  or  where  the  accused  un- 
dertakes to  relate  the  particulars  of  the  death 
as  It  occurred  in  hla  presence."  And  he  cites 
Oreenacre's  Case,  where  accident  was  the  cause 
of  death  assigned:  "The  prisoner's  statement, 
as  made  after  his  arrest,  was  Ingenious  and 
plausible,  being  to  the  following  eOect:  That, 
while  the  deceased  was  in  his  house  one  even- 
ing, they  had  an  altercation,  and  that,  during 
the  conversation,  the  deceased  was  moving 
backwards  and  forwards  in  her  chair,  which 
was  on  the  balance;  that  he  put  his  foot  to  the 
chair,  when  she  fell  back  with  great  violence 
against  a  block  of  wood;  and  that.  Sudiug  Lie 
extinct,  he  made  up  his  mind,  in  the  alarm  of 
the  moment,  to  conceal  her  death,  and  get  rid 
of  her  remains,  which  he  effected  by  dlsmem- 
l>ering  the  body  and  seatterlnR  the  parts  aboat 
in  different  places."  See  Burrill,  Circ.  Ev.  p. 
491. 

It  was  shown  on  the  trial  that  the  death 
could  not  have  happened  In  this  accidental 
manner.  This  account  of  the  manner  of  her 
death,  shown  by  an  inspection  of  the  skull  of 
the  deceased  to  have  been  false,  we  consider 
a  very  strong  criminative  circumstance 
against  appellant,  and  goes  far  towards  de- 
stroying the  hypothesis  on  which  he  placed 
his  defense;  that  Is,  that  her  death  occurred 
by  an  accident.  In  this  connection  we  would 
also  recur  to  his  extraordinary  conduct  In 
connection  with  the  death  of  his  sister  as 
related  by  him.  He  states  that  when  It  oc- 
curred he  became  excited,  and  that  he  first 
started  with  her  remains  to  a  friend's  in  that 
vicinity,  and  that  when  he  found  she  was 
dead  he  changed  his  mind  and  concluded  to 
carry  her  remains  home.  On  the  way,  he 
again  changed  his  mind,  and  concluded  to 
cremate  her  remains,  and  ho  sought  a  se- 
cluded spot  In  order  to  accomplish  this  pur-  ■ 
pose.  This  is  all  explained  by  him  on  the 
ground  that,  when  he  found  she  was  dead, 
be  became  apprehensive  that  her  murder 
would  be  attributed  to  him.  But  It  will  be 
borne  In  mind.  In  this  connection,  that  short- 
ly after  the  time  when  the  accident  occur- 
red, according  to  his  statement,  he  approach- 
ed a  camp  In  New  Year  creek  bottom,  stop- 
ped and  chatted  with  the  persons  there,  ate 
a  piece  of  turkey,  and  drank  a  cup  of  coffee. 
No  evidences  of  undue  excitement  were  then 
apparent  to  the  witnesses.  And,  moreover, 
on  the  entire  trip  from  there  to  Jackson 
creek,  some  seven  or  eight  miles,  though  met 
by  several  witnesses,  no  Indication  of  undue 
excitement  was  apparent  to  any  of  them. 
Yet,  according  to  his  statement,  he  was  over- 
come by  the  accident  to  such  an  extent  as  to 
be  deprived  of  his  ordinary  sanity,  and  was 
rendered  apprehensive  that  her  death  would 
be  charged  to  him.  We  fail  to  comprehend, 
in  the  absence  of  a  guilty  conscience,  how 
appellant  should  have  suddenly  become  over- 
whelmed with  the  thought  that  he  would  be 
accused  of  the  murder  of  his  sister.  So  far 


as  the  testimony  Indicates,  their  relations 
were  entirely  agreeable,  and  he  was  th^ 
en  route  with  her  to  Brenham  in  order  that 
she  might  embark  for  flnrope.  Again,  It 
may  be  asked,  why  did  be  resort  to  the  con- 
cealment of  her  body?  Is  this  consistent 
with  Innocence,  or  is  it  explained  on  the 
theory  that  be  was  deprived  of  bis  reasoning 
powers  by  excitement?  The  tHMks  lay  it 
down  that  concealment.  If  not  anticipated 
beforehand,  is  one  of  the  immediate  resorts 
after  the  perpetration  of  a  crime.  "The 
murderer  feels  himself,  and  knows,  that  the 
ministers  of  Justice  will  soon  be  on  his  track. 
Some  of  his  precautions  to  baffle  or  elude 
them  have  just  been  enumerated.  Hence- 
forth, In  short,  the  whole  object  of  his  life 
Is  concealment,  either  of  bis  crime  or  of  his 
own  person.  To  attain  this,  he  will  make 
any  sacrifice.  To  hide  the  body  of  the  slain, 
he  will,  though  utterly  unused  to  manaal 
labor,  toll  for  hours  at  the  most  revolting 
drudgery,  denying  himself  rest  and  food.  To 
conceal  himself,  he  will  undergo  almost  any 
amount  of  personal  suffering.  Supposing, 
however,  this  great  object  to  be  frustrated, 
and  that  he  falls  at  last  Into  the  hands  of  his 
pursuers;  even  In  the  actual  grasp  of  the 
law,  he  does  not  lose  sight  of  his  determined 
policy.  He  assumes  the  air,  the  demeanor, 
and  the  language  of  Innocence,  resolutely 
and  perseveringiy  repels  the  charge  of  guilt, 
or  wraps  himself  up  in  Impenetrable  si- 
lence."   Burrill,  Circ.  Ev.  p.  125. 

Another  strong  circumstance,  indicative 
of  guilt,  is  made  manifest  from  this  record. 
It  was  in  evidence  that  the  deceased,  when  she 
started  for  Brenham  en  route  to  Europe,  had 
?400  to  $600  on  her  person.  Acconilng  to 
appellant's  own  confession,  he  got  at  least 
$200  of  this  money;  and  how  much  more  wo 
are  not  Informed.  Evidently  if,  amid  his 
excitement,  he  was  thoughtful  enough  to 
take  from  her  this  amount,  we  can  well  con- 
ceive that  he  took  from  her  all  her  money. 
The  motive  of  gain  Is  a  powerful  impellent 
towards  the  commission  of  crimes,  of  which 
the  records  of  the  criminal  courts  afford  am- 
ple testimony;  and  even  relationship  has  not 
been  found  a  sufficient  deterrent  against  hu- 
man greed.  Cases  have  occurred  in  which  the 
tenderest  ties  have  afforded  no  safeguards 
against  murder,  where  the  object  has  been 
gain.  See  BurrlU,  Olrc.  Ev.  pp.  30i;.  321.  Ap- 
pellant attempted  to  rebut  this  Idea  by  show- 
ing that  he  had  money  of  his  own.  But  it 
Is  remarkable  how  flimsy  the  proof  was  on 
this  line.  In  this  connection,  we  would  ob- 
serve that,  notwithstanding  the  relationship 
of  brother  and  sister  existing  between  them, 
and  she  living  at  his  house,  he  Is  not  shown 
to  have  had  any  control  over  her  finances. 
She  managed  her  money  affairs  herself. 
That  he  had  money  after  this  homicide  Is 
manifest,  for  he  had  means  with  which  to 
make  his  flight  from  Texas  to  California. 
This  circumstance  of  flight,  too.  Is  a  strong 
Incrlmlnatlve  fact  in  connection  witb  other 
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facts  In  this  case.  When  tbe  flrst  faint 
breatb  peiraded  the  neighborhood  that  the 
remains  of  a  person  had  been  fonnd  Id  Jack- 
son creek  botton  he  fled  Incontinently,  and 
In  bis  flight  disguised  blmseU  hj  sharing  hla 
whiskers.  He  was  not  contented  with  seek- 
ing some  secluded  spot  in  the  Ticlnlty,  where 
he  could  conceal  himself  until  the  excitement 
might  subside;  but  he  fled  tbe  state,  and 
secluded  himself  in  California,  and  disgnlaed 
his  identity  by  changing  his  name.  All  these 
facts  and  circumstances  do  not  agree  with 
the  accident,  as  claimed  by  bim,  throagh 
which  his  sister  lost  her  life.  We  are  not 
compelled  to  take  his  statement  as  true,  but 
we  ti7  It  according  to  tbe  known  roles  of  tes- 
timony, and  we  try  his  conduct  In  ttiat  con- 
nection with  the  known  rules  of  conduct  In 
human  experience.  It  may  be  true,  as  testl- 
fled  by  one  of  the  witnesses,  that  an  accident 
happening  to  a  near  and  dear  one  will  un- 
nerve a  person,  and  cause  bIm  to  do  some 
curious  things.  But  it  Is  a  most  extraor- 
dinary circumstance,  it  it  be  true  that  Jo- 
hanna Kugadt  met  her  death  as  related  by 
blm,  that  it  should  hare  occurred  to  him 
that  he  would  be  chsrged  with  her  murder, 
notwithstanding  the  kindly  relations  that 
hitherto  existed  between  them,~that  he 
should  at  once  set  about  destroying  her  re- 
mains. He  carried  her  body  a  considerable 
distance  along  tbe  road,  concealing  It  in  the 
wagon,  and  then  adopted  the  most  effectlre 
nnd  Inhuman  method  within  his  power  to 
entirely  destroy  all  vestige  of  her  remains. 
So  far  as  we  are  advised,  he  failed  to  Inform 
any  member  of  his  family  of  tbe  terrible  ac- 
cident that  had  befallen  his  sister,  and  gave 
out  In  the  neighborhood  that  she  had  gone  on 
her  Journey  to  Europe,  and  that  he  had 
placed  her  In  charge  of  Prof.  Kmeger,  which 
statement  was  subse<]uently  shown  to  be 
false.  In  our  opinion,  the  facts  in  proof  give 
the  lie  to  his  statement  as  to  how  her  death 
occurred.  They  are  in  accord  with  common 
experience  as  to  the  conduct  of  criminals, 
who  are  endeavoring  to  obliterate  the  foot- 
prints of  their  crimes,  and  who  are  seeking 
to  destroy  . all  evidence  of  their  guilty  agency 
in  the  transaction,  and  point  with  unerring 
certainty  to  the  appellant's  gutlL  In  other 
words,  the  facts  and  circumstances  in  proof 
are  not  only  Inconsistent  with  his  statement 
as  to  how  her  death  occurred,  but  they  are 
only  consistent  with  his  guilty  agency  in 
cauBlog  her  death;  and  ttius  they  fulfill  the 
rules  required  as  to  the  proof  at  the  homicide 
by  circumstantial  evidence. 

In  our  opinion,  the  circumstances  of  this 
case  identify  the  remains  found  as  those  of 
Johanna  Kugadt,  and  they  establish  beyond 
any  reasonable  doubt  that  the  appellant,  by 
some  means  not  disclosed  In  this  evidence, 
murdered  his  sister  while  Journeying  with 
her  to  Brenham,  under  pretense  of  sending 
her  to  Europe,  and  that  he  did  this  for  the 
purpose  of  robbing  her  of  a  few  hundred  dol- 
lars, which  she  Is  shown  to  have  had  at  that 


time.  Tbe  conrt  gave  appellant  a  fair  and 
Impartial  trial,  presenting  every  Issue  In  the 
case  arising  from  the  evidence.  The  Jury 
have  found  him  guilty  of  murder  In  the  first 
degree,  and  in  wu  opinion  tlie  evidence 
amply  sustains  tbelr  verdict  and  the  Judg- 
ment is  affirmed. 

HENDERSON,  J.,  concurs. 

DAVIDSON,  J.  I  agree  to  the  conduslon 
reached,  but  do  not  agree  to  all  the  reasoning 
of  my  brethren  on  the  question  of  corrobora- 
tion. I  believe  the  facta  snfflcient  In  this 
case. 


MAMOAN  V.  TEXAS  TRANSP.  Oat 
^urt  of  avU  Appeals  of  Texas.  Mardi  9, 

188S.) 

CoirsTBcoTioii  »  Btrebt  RA.IUHUD— iMtnrcnox 
— Pbtitiok. 
Rev.  St  1896.  art  642,  sabd.  54.  as  amend- 
ed by  Acts  2Bth  Leg.  p.  192,  aathoriced  tbe 
formation  of  private  corporations  to  build  rail- 
roads to  breweries,  etc,  and  to  condemn  land 
for  right  of  way.  The  charter  of  a  dtr 
powered  the  cUj  council  to  control  the  layuig 
of  railroad  tracks,  or  to  pnriiibit  the  same,  in 
the  streets.  Hdd  that  where  a  company  obtain- 
ed a  charter  ander  such  statute,  and  procured 
from  such  city  a  franchise  to  operate  a  railroad 
on  its  streets  between  certain  breweries  and 
the  nearest  railroad,  for  the  carriage  of  fright 
for  the  public,  In  an  action  by  the  owner  of 
abntting  property  to  enjoin  the  company  from 
ezerduDg  such  right  on  the  ground  that  the 
company  intended  to  pat  the  streets  to  a  private, 
and  not  a  public,  use,  it  was  necessary  to  apedfi- 
cally  aver  facts  which  would  negative  the  pab- 
lie  use,  snd  it  was  not  sufficient  merely  to  al- 
lege that  the  sole  purpose  of  the  company  was 
the  private  use  of  particular  persons. 

Appeal  from  district  conrt  Bexar  county; 
J.  L.  Camp,  Judge. 

Action  by  John  Mangan  against  the  Texas 
Transportation  Company  for  an  Injunction 
and  damages.  '  Prom  a  Judgment  sustaining 
exceptions  to  and  dismissing  the  petition, 
plaintiff  ^pealB.  Affirmed. 

W.  W.  Sine,  tot  appelant  Upson,  Berr 
Strom  ft  Newton,  for  qniellee. 

NBILLk  !■  The  nature  and  porpose  of  ttds 
suit  maj  b«  seen  from  plalntUTs  petition, 
which  snbstantlally  alleges:  That  the  de- 
fendant tbe  Texas  Transportation  Company, 
is  duly  Incorporated  under  Uie  laws  of  the 
state  of  Texas.  That  the  stockholdm,  offi- 
cers, and  agents  of  the  San  Antonio  Brewing 
Association  and  the  Lone  Star  Brewing  As- 
sociation procured  from  the  state  of  Texas 
the  charter  of  the  defendant  company,  Is- 
sued by  the  secretary  of  the  state  of  Texas 
on  the  27th  day  of  S^tember,  1897.  antiiorli- 
ing  It  to  boOd.  malntoln,  and  operate  a 
freight  street  railway  for  tbe  tran^ortatlw 
of  freight  In  the  dtr  of  San  Antonio,  over  the 
streets  of  said  dty,  and  the  said  stockbcdders, 

1  Writ  (tf  error  denied  by  stvrme  court. 
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officers,  and  agents  of  the  said  two  brewing 
associations  combined  and  confederated  to- 
gether to  procure  the  passage  of  an  ordinance 
by  the  city  of  San  Antonio,  authorizing  the 
said  defendant,  the  Texas '  Transportation 
Company,  to  construct  and  operate  a  line  of 
stre^  railway  for  the  carriage  of  freight, 
commencing  at  a  point  on  the  east  side  of 
Walnut  street,  opposite  its  Junction  with  Aus- 
tin street;  thence  west,  along  Austin  street, 
to  Grand  avenue;  thence,  along  Grand  ave- 
nue, to  Biver  avenue;  thence,  up  Biver  ave- 
nue, to  a  point  opposite  the  City  Brewery, 
t>etween  Grayson  and  James  street;  thence, 
across  Biver  avenue,  to  private  property; 
thence,  across  Avenue  A;  also,  from  the  in- 
tersection of  Grand  avenue  and  River  ave- 
nue; thence  west,  along  Grand  avenue,  to 
the  San  Antonio  river;  thence  across  said 
river,  on  trestle  to  be  constructed  by  the 
Texas  Transportation  Company,  on  the  south 
side  of  the  bridge  across  the  river  at  this 
point;  thence,  along  Jones  street,  to  Dallas 
street  That  such  line  shall  be  operated  aa 
an  entirety;  that  the  same  should  be  a  pub- 
lic institution  for  the  carriage  of  freight  for 
the  public  at  large,  and  the  operators  of  said 
line  should,  in  respect  to  the  operation  there- 
of, be  common  carriers  of  freight  for  liire, 
and  subject  to  the  laws  of  the  state  of  Texas 
and  the  control  of  the  Texas  Railway  Com- 
mission, reserving  in  the  city  the  right  of  ex- 
cloaiTe  control  over  such  street,  the  right  to 
direct  and  control  the  location*  construction, 
and  use  of  such  railway  tracfes;  and  that 
the  same  should  be  used  by  the  grantee  for 
the  transportation  of  its  cars  and  motors, 
propelled  by  electricity  only,  and  be  operated 
at  such  times  and  at  such  hours  as  may  be 
fixed  from  time  to  time  by  the  council; 
and  provides,  further,  that  the  said  company 
shall  pay  the  city  $500  per  annum  for  the 
privilege  of  using  such  franchise.  That  the 
plant  of  the  Lone  Star  Brewing  Company  Is 
situated  on  the  north  side  of  Grand  avenue, 
on  the  west  bantc  of  the  San  Antonio  river. 
That  the  plant  of  the  San  Antonio  Brewing 
Association  is  situated  on  the  east  bank  of 
the  San  Antonio  river,  and  west  of  Biver 
avenue.  That  the  Galveston,  Harrlsburg  & 
San  Antonio  Railway  Company,  a  private 
corporation  engaged  In  oi;>eratiDg  a  line  of 
railway  aa  a  common  carrier  at  the  date  of 
the  passage  of  said  ordinance,  and  at  this 
date,  is  operating  a  railway  through  the  dty 
of  San  AntonlOt  and  has  a  frdght  depot  at 
the  Junction  of  Austin  and  Walnut  streets 
and  Grand  avenue.  That  said  depot  is  lo- 
cated about  2,288  feet  from  the  plant  of  the 
Lone  Star  Brewing  Company,  and  about 
5,000  feet  from  the  plant  of  the  San  Antonio 
Brewing  Association.  That  the  greater  part 
of  the  product  of  said  brewing  companies  is 
shipped  by  rail  to  points  all  over  the  state  of 
Texas,  over  the  line  of  said  railway  and  its 
connecting  carriers.  That  at  present  they 
are  compdied  to  haul  their  product  by  prl- 
Tata  conTeyances.   That  while  such  mdl- 


nance  is  In  the  name  of  the  Texas  Trans- 
portation Company,  it  was  in  truth  and  in 
fact  passed  and  granted  for  the  sole  use  and 
benefit  of  said  two  brewing  associations, 
which  will  be  of  no  t^e  or  benefit  to  the  pub- 
lic. That  the  incorporation  of  the  said  de- 
fendant company  was  a  device  to  conceal  the 
true  and  real  object  and  purpose  of  the  grant. 
That  the  maintenance  and  operation  of  said 
railway,  authorized  and  permitted  by  said  or- 
dinance, will  be  on  exclusive  private  use  of 
public  streets  and  highways,  whereby  the 
public  will  be  deprived  of  the  use  of  the 
streets  mentioned  in  said  ordinance  as  public 
thoroughfares,  by  rendering  the  same  unat 
and  unsafe  for  pedestrians  to  use,  or  for  traf- 
fic generally,  and  the  said  use  by  the  said 
defendant  company  will  Inure  to  the  exciu- 
slre  benefit  of  the  said  two  brewing  associa- 
tions, and  will  absolutely  deprive  the  plain- 
tiff of  the  use  and  enjoyment  of  his  property, 
and  the  public  of  the  use  and  enjoyment  of 
said  streets  and  thoroughfares.  Tliat  if  de- 
fendant company  Is  pei-mltted  to  build  and 
oi>erate  a  freight  railway,  under  and  by  vir- 
tue of  said  franchise,  the  same  will  be  an  ap- 
propriation of  public  streets  and  thorough- 
fares to  a  private  use.  Plaintiff  Is  advised, 
and  so  charges  the  fact  to  be,  that  the  mayor 
and  the  city  council  of  the  city  of  San  An- 
tonio, in  the  enactment  of  said  ordinance,  ex- 
ceeded their  authority  in  thus  granting  to  a 
private  use  the  public  streets  and  thorough- 
fares, and  that  the  ordinance  so  enacted  is 
nnll  and  void,  and  by  appropriate  averments 
shows  that  appellant  is  the  owner  of  the 
property  abutting  on  the  street  where  said 
road  Is  to  be  operated,  and  that  the  same  will 
be  damaged  in  the  sum  of  $2,000,  and  con- 
cludes with  an  appropriate  prayer  for  relief, 
by  injunction,  against  the  construction  and 
opeitttlou  of  said  road. 

To  this  petition  defendant  Interposed  the 
following,  exceptions:  "(1)  That  plaintifTs  pe- 
tition falls  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  or  to  authorize  the  issuance 
of  a  writ  of  injunction.  (2)  It  appears  from 
plaintifTs  petition  that  the  defendant  is  duly 
incorporated  under  and  by  vlrtne  of  the  laws 
of  the  state  of  Texas,  with  power  and  author- 
ity to  construct,  maintain,  and  operate  upon 
Che  streets  of  the  city  of  San  Antonio  a  freight 
street  railway,  for  the  carriage  of  freight  for 
the  public  generally,  and  that,  in  accordance 
with  such  charter*  the  dty  of  San  Antonio  has 
granted  the  said  corporation  a  franchise  to 
construct  and  opmite  such  Hue  In  the  manner 
set  out  In  plaintUTs  petition,  and  that  said  de- 
fendant corporation  is  obliged  to  carry  fre^ht 
for  the  public  g^ierally  at  such  rates  as  may 
be  fixed  by  the  railroad  commUsloa;  that  the 
same  constitutes  a  public  corporatioa  to  carry 
on  the  bndness  of  a  common  carrier  for  the 
public  genarally.  and  no  tects  are  stated  in 
ldaintiff*8  petition  that  the  operation  of  said 
line  ot  railway  will  be  at»olutely  private.  ^ 
Because  It  appears,  from  plaintiifs  petition, 
that  tbe  jprnj/on  ot  the  orgsnlaaflon  (tf  the  de- 
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fendant  company,  and  Ita  purpose  to  carry 
freight  generally,  Is  ft  lawftil  one,  and  no  com- 
bination, conspiracy,  or  intent  on  tbe  part  of 
d^endants  can  make  It  otherwise,  and  no  tects 
are  stated  empowering  the  plaintiff  therein  to 
attack  the  said  charter  and  franchise  collater- 
ally. (6)  It  appears,  from  the  plaintlff'B  peti- 
tion, that  If  plaintiff's  property  Is  damaged  by 
reason  of  the  construction  and  operation  of  a 
line  of  freight  street  railway,  as  by  plaintiff 
complained  of,  that  he  has  a  complete  and 
adequate  remedy  at  law  In  the  recovery  of 
damages  In  an  action  of  law;  and  that  he  is 
not  entitled  to  any  equitable  relief  by  Injunc- 
tion. Wherefore  the  defendant  shows  that  the 
plaintiff  herein  is  not  entitled  to  maintain  this 
action  against  these  defendnuts,  and  defendant 
prays  the  judgment  of  the  court  of  the  soffl- 
elency  of  these  excrptions."  The  foregoing 
exceptions  were  presented  to  the  court,  and  all 
of  them  sustained,  and,  the  plaintiff  declining 
to  further  amend,  judgment  was  entered  for 
defendant  dismissing  this  suit.  From  this 
Judgment,  plaintiff  prosecutes  this  appeal. 

The  errors  assigned  are  to  the  court's  action 
in  sustfllulng  the  exceptions.  These  assign- 
ments will  all  be  considered  together.  Sub- 
division 54,  art.  042,  Rer.  St.  1895,  as  amend- 
ed by  Acts  25th  Leg.  p.  192,  authorizes  the  for- 
mation of  private  corporations  "to  build,  main- 
tain and  operate  a  line  of  railroad  to  mines, 
gins,  quanies,  manufacturing  plants,  breweries 
and  mills,  and  to  condemn  land  necessary  for 
the  right  of  way  for  such  road,  from  and  be- 
tween Biicb  mine,  gin,  quarry,  manufacturing 
plant  or  mill,  and  the  nearest  line  of  railroad. 
l(«t  DO  con>onit!on  created  under  the  provi- 
sions of  this  secMon  siiflll  have  the  power  to 
i-ondemn  iirivate-  property  until  said  corpora- 
tion shall  docljin'  Ilsclf  a  public  highway  and 
common  carrier,  thus  placing  said  road  under 
the  control  of  the  railroad  commission  of  this 
state."  The  charter  of  the  city  of  San  An- 
tonio, In  force  at  the  time  appellee  was  incor- 
porated, governing  the  construction  and  opera- 
tion of  railways  In  said  city,  confers  upon  the 
eity  council  the  following  powers: 

"Sec.  B9.  To  direct  and  control  the  laying 
nnd  construction  of  railroad  tracks,  tomo^its 
and  switches,  or  prohibit  the  same  in  the 
streets,  avenues  and  alleys,  and  location  of 
depot  grounds  within  the  city;  to  require  all 
railroad  tracks,  turnouts  and  switches  shall 
be  BO  constnicted  as  to  not  interfere  with  the 
ordinary  travel  and  u'jp  of  the  streets,  avenues 
and  alleys,  and  tliat  sufBclent  space  shall  be 
left  on  either  side  of  said  tracks  for  the  safe 
and  convenient  passage  of  teams,  carriages 
and  vehicles  and  persons;  to  require  railroad 
companies  to  keep  In  repair  the  streets,  avenues 
and  alleys  through  which  their  track  may  run, 
and  if  ordered  by  the  city  council,  to  light  the 
same,  and  to  construct  aud  keep  In  repair  suit* 
able  crossings  at  the  intersection  of  streets, 
avenues  and  alleys  and  ditches,  sewers  and 
culverts,  when  the  city  coimdl  shall  deem 
necessary  to  direct  tbe  use  and  regulate  tbe 
Q)eed  of  locomotlTe  engines  within  said  city, 


and  prevent  or  prohibit  the  use  or  running  of 
the  same  within  the  eity. 

"Sec.  100.  Exelndvely  to  prevent  control 
and  regalate  everything  connected  with  dty 
railroads  and  to  make  such  roles  and  regnlft- 
tions  (or  the  same  as  tbe  tittj  coancU  maj 
deem  necessary." 

Though  the  charter  of  the  Texas  Transpor- 
tation Company  Is  not  set  out  in  appellant's 
petition,  it  was  presumably  granted  by  virtue 
of  the  act  of  the  legislature  above  quoted.  The 
franchise  obtained  from  the  city  of  San  Anto- 
nio to  operate  a  Hue  of  railroad  upon  the 
streets  of  the  city  was  expressly  granted  for 
a  public  U9C,  and  its  acceptance  by  the  appellee 
was  necessarily  for  the  use  expressed  in  the 
grant.  There  is  an  absence  in  appellant's  peti- 
tion of  an  averment  uiat  appellee  had  "declar- 
ed Itself  a  public  highway  and  common  car- 
rier." But  as  its  acceptance  of  the  franchise 
from  the  eity  necessarily  made  It  sach  an  high- 
way and  carrier.  It  will  not  be  presumed,  from 
the  absence  of  such  allegation,  that  it  had  not 
So  declared  itself.  The  appellee  having  been 
chartered  under  an  act  of  the  legislature,  and 
obtained  from  the  city  the  right  to  construct 
and  operate  its  road  over  its  streets  for  a  pub- 
lic use.  It  is  to  be  presumed  that  the  charter 
and  franchise  were  granted  and  accepted  for 
such  use.  And  It  was  Incumbent  upon  the  ap- 
pellant to  Bpeclflcally  allege  in  his  petition,  by 
which  he  sooght  to  restrain  the  appellee  from 
exercising  a  right  granted  by  the  proper  antbor- 
Ities,  such  facts  as  would  overcome  such  pre- 
sumption, and  show  that  the  use  to  which  ap- 
pellee intended  to  put  tbe  streets  of  the  dty  was 
private  and  not  publia  The  owners  of  property 
abutting  streets  over  which  a  railway  company 
has,  from  the  proper  authorities,  obtained  a 
charter  and  franchise  to  construct  and  operate 
over  such  streets  ita  railroad  for  the  use  of  the 
public,  cannot,  by  merely  allying  that  the  only 
purpose  and  intent  of  the  company  In  the 
construction  and  operation  of  such  rtwd  is  for 
the  sole  and  private  use  of  particular  persona 
or  corporations,  enjoin  the  construction  and 
operation  of  such  road.  The  allegation  that 
It  is  solely  for  a  private  use  is  merely  a  conclu- 
sion of  the  pleader.  The  facts  whidi  wonid 
negative  the  public  use  for  which  the  charter 
and  franchise  was  granted,  and  clearly  show 
the  use  intended  is  private,  should  be  specif- 
ically averred  before  a  company  can  be  pro- 
hibited by  law  from  exercising  the  rights  grant- 
ed It  by  the  proper  autJiorlties.  "Of  the  neces- 
sity or  expediency  of  exercising  the  right  of 
eminent  d<unaln  In  the  appropriation  of  private 
property  to  public  uses,  or  the  corporate  body 
or  tribunal  upon  which  it  has  conferred  the 
power  to  determine  the  question.  Is  conclusive 
wpoa  the  courtn,  since  sudi  a  question  is  essen- 
tially political  in  its  nature  and  not  Jodicial. 
But  the  question  whether  the  specific  use  Is  a 
public  use  or  purpose,  or  of  such  use  or  purpose 
as  wUl  Justify  the  compulsory  taking  of  pri- 
vate property,  la,  perhaps,  ultimately  a  Judicial 
one,  and.  If  so,  the  courts  cannot  be  absolutely 
coDduded  by  tbe  action  or  (Linton  o£  the  legla- 
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latlTe  department  But,  If  the  leglslatiire  baa 
declared  the  use  to  be  a  public  one,  Its  judg- 
ment win  be  respected  by  the  courts,  tmlesB 
the  use  be  palpably  private,  or  the  necessity  for 
the  taking  plainly  without  reasonable  founda- 
tion. But  If  the  use  be  public,  or  If  It  be  so 
donbtftil  that  the  courts  cannot  pronounce  It  to 
be  such  as  to  justify  the.  compulsory  taking  of 
private  pn^>erty,  the  decision  of  the  legisla- 
ture, In  the  aiactment  ^ving  the  power,  that 
a  necessity  exists  to  take  tbe  property,  la  final 
and  conclaslve."  2  J>UL  Mnn.  Corp.  (4th  Ed.) 
i  600. 

The  authority  conferred  by  the  legislature 
upon  companies  to  Incorporate  for  the  pur- 
pose of  building,  maintaining,  and  operating 
a  line  of  railroad  to  breweries,  from  and  be- 
tween such  breweries  and  the  nearest  rail- 
road, and  empowering  such  companies  to 
condemn  land  necessary  for  the  right  of  way 
for  such  road,  shows  that  tbe  legislature  re- 
sumed such  a  railroad  as  a  public  use,  else 
such  authority  and  power  would  have  uev«T 
been  granted.  The  petition  of  appellant 
shows  that  appellee's  raUrond  was  chartered 
under  this  act,  and  that  It  is  about  to  con- 
struct and  operate  Its  road,  under  a  grant 
of  the  common  council  of  the  city  of  San 
Antonio,  over  and  along  certain  streets  of 
said  city,  from  and  between  certain  brew- 
eries and  the  nearest  line  of  railroad  thereto. 
If,  then.  It  be  doubtful  that  the  courts  can- 
not pronounce  It  to  be  such  use  as  to  justify 
the  compulsory  taking  of  private  property, 
the  decision  of  the  legislature.  In  the  enact- 
ment  of  the  power,  that  it  Is  for  a  public 
use.  Is  final.  An  essential  feature  of  a  pub- 
lic use  is  that  the  public  may  enjoy  Its  ben- 
efits, and,  if  It  be  an  undertaking  for  the 
performance  of  services,  command  the  serv- 
ces.  Rand.  Em.  Dom.  S  56;  Mills,  Em.  Dom. 
I  14.  It  appears,  from  the  allegations  In  ap- 
pellant's petition,  that  the  public  has  an 
equal  right  with  the  two  breweries  mention- 
ed in  the  petition  to  enjoy  the  benefits  of 
appellee's  proposed  road  and  command  its 
services.  It  may  be  true  that  the  breweries 
may  be  more  benefited  than  the  balance  of 
the  public,  and  that  but  few  persons  may. 
In  fact,  actually  enjoy  Its  benefits;  but,  If 
the  use  is  public  in  po'nt  of  law,  this  can 
make  no  difference.  Phillips  v.  Watson,  63 
Iowa,  28,  18  N.  W.  6.^9:  National  Docks  Ry. 
Oo.  T.  Central  R.  Co.,  32  N.  J.  Eg.  755;  De 
Camp  V.  Railroad  Co..  47  N.  J.  I-aw,  43; 
Railroad  Co.  v.  Porter,  43  Minn.  527,  4(t  N. 
W.  75;  Ross  v.  Davis,  97  Ind.  79;  Irrigation 
Co.  V.  Mehrtens.  97  Cal.  670.  32  Pac.  802; 
Water  Works  Co.  v.  Bird,  130  N.  Y.  249.  29 
N.  E.  246.  See  Talbot  v,  Hudson,  16  Gray, 
417.  It  ifl  said  by  Thompson  on  Corpora- 
tions (volume  4,  i  56),  that  "public  railways, 
although  owned  by  private  corporations. 
•  f  *  or  subject  to  the  public  use  only  on 
the  payment  of  fares  or  freights.  Including 
lateral  or  terminal  railways  or  side  tracks, 
laid  on  the  streets  of  a  city,  to  connect  pub- 
lic railways  with  each  other,  or  with  public 


or  private  warehouses,  or  with  malt  houses, 
manufacturing  establlshmenis  or  public 
wharves  and  landings,  though  judicial  opin- 
ion on  the  question  Is  not  uniform,  are  pub- 
lic uses  for  which  private  property  may  be 
condemned."  And  In  Lewis.  Em.  iOom.  }  171, 
it  is  said  that  there  Is  no  reason  why  lateral 
roads  should  not  be  constructed,  if  they  are 
required  to  serve  the  public,  as  occasion  re- 
quires. In  several  states  whose  statutes, 
like  ours,  authorize  the  construction  of  roads 
to  mines  and  manufacturing  establishments, 
such  statutes  have  been  upheld,  upon  the 
ground  that  the  roads,  when  constructed, 
were  charged  with  the  duties  of  common 
carriers  of  all  freight  and  passengers  offered 
for  transportation,  and  were,  therefore,  pub- 
lic highways.  New  Central  Coal  Co.  v. 
George's  Creek  Coal  Co.,  37  Md.  537;  Diet- 
rich V.  Murdock,  42  Mo.  279;  Colorado  East- 
em  R,  Co.  V.  Union  Pac.  R.  Co.,  41  Fed.  293; 
De  Camp  v.  Railroad  Co.,  47  N.  J.  Law,  43. 

The  inquiry  in  a  case  like  the  one  under 
consideration  must  necessarily  be,  what  are 
the  objects  to  be  accomplished?  If  the  an- 
swer reached  Is  that  they  are  such  as  con- 
stitute a  public  use,  then  the  question  must 
be  solved  In  favor  of  the  company  who  has 
been  granted  the  use  of  streets  for  such  pur- 
poses. The  public  use  required  need  not  be 
the  use  or  benefit  of  the  whole  public  or 
state,  or  any  large  portion  of  it  It  may  be 
for  the  Inhabitants  of  a  small  or  restricted 
locality,  but  tbe  use  or  benefit  must  be  com- 
mon, not  to  particular  individuals  or  estates. 
Ward  V.  Railroad  Co.,  119  ni.  287.  If  the 
use  is  of  so  much  benefit  or  advantage  to 
the  community,  either  directly  or  indirectly, 
that  it  cannot  be  said  to  be  wholly  private 
In  its  efTect  and  operation,  it  must  then  be 
deemed  public.  1  Wood,  Ry.  Law,  §  226. 
When  the  franchise  Is  In  Its  nature  public, 
as  the  transportation  of  freight,  and  the  ob- 
ject to  be  promoted  Is  one  that  concerns  the 
public  interests,  the  court.  In  determining 
whether  the  improvement  Is  such  a  public 
use  as  that  the  right  of  condemnation  shall 
extend  to  It,  will  not  scan  closely  the  num- 
ber of  individuals  profited  by  it.  De  Camp 
V.  Railroad  Co.,  supra.  The  petition  In  this 
case  shows  that  every  member  of  the  public 
having  occasion  to  transport  frelglit  over 
appellee's  proposed  road  may  use  the  road 
for  that  purpose,  and  of  right  may  require 
the  company  to  serve  him  in  that  respect. 
This  is  the  test  which  determines  whether 
the  use  is  public.  The  motive  of  personal 
gain  which  may  have  influenced  the  project- 
ors In  undertaking  to  construct  and  operate 
the  road  cannot  take  from  It  Its  public  char- 
acter. There  being  no  specific  alk>;;atlouB 
in  appellant's  petition  showing  that  the  use 
for  wlilch  appellee  proposes  to  make  of  a 
part  of  the  street  upon  which  his  property 
abuts  Is  private,  and  not  public,  as  Is  clearly 
Inferable  from  its  charter  and  franchise,  the 
court.  In  our  opinion,  did  not  err  in  sustain- 
ing the  exceptions  to  tlie  petition  and  dls- 
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misBing  the  suit.  Appellee's  road  not  bavlas 
been  constructed,  appellant's  claim  for  dam- 
ages baa  not  accrued.  Affirmed. 


PENDLETON  et  al.  t.  SHAW  ct  aL 
(Court  of  CUtU  Appeals  of  Texas.  March  0, 

189a) 

RbOOKDS— EtIDBNOS— PKBIUMpnOKS  —  Tkadfiiom 
— CzRTiriBD  COPIS8— Akcibrt  Doodhbnts— Ai>- 
M  IN  IftTHATOSS— SaLBB— RBOOURITT—  OomRMA- 
TIOS— POBLIO  LaXDB— BSTOPPBL. 

1.  Tfae  official  caatodfan  of  rccorda  mar  testi- 
fy that  certain  ooea  are  DUBBiDg. 

2.  Where  court  records  over  50  years  old 
were  missing,  and  papers  were  foand  relating 
to  acts  of  the  court  performed  daring  such  time, 
the  fact  that  the  records  had  once  existed,  and 
had  beeo  lost,  was  sufficiently  indicated  to 
render  admissible  evidence  of  a  tradition  among 
lawyers  and  others  that  such  records  were  miss- 
ing, and  testimony  of  the  derk  that,  when 
elected,  he  was  informed  of  sach  fact. 

3.  Indorsements  on  a  certified  copy  of  a  land 
certificate,  being  certified  as  correct  copies  of 
the  indorsements  on  the  original,  are  admissible. 

4.  There  being  produced  a  certificate  of  the 
cterk  of  court  that  a  certain  person  was  then, 
and  had  been,  administrator,  and  other  papers 
showing  that  the  conrt  recognised  him  as  such, 
it  will  be  presumed  after  60  years  that  he  had 
been  regularly  appointed  and  was  duly  acting  as 
adminlatrator. 

6.  An  administrator's  petition  for  the  sale  of 
land  found  among  other  papers  of  the  estate  in 
the  clerk's  custody,  showing  that  It  was  acted 
on  by  the  court  and  administrator,  will  be  re- 
ceived after  50  years  as  if  it  bad  been  marked 
"Filed." 

6.  Land  granted  by  the  atate  to  a  person 
and  his  heirs  inures  to  the  grantee's  estate^  as 
assets  subject  to  administration. 

7.  The  Judge's  signature  to  an  order  for  the 
■ale  of  land  of  deceased's  estate,  dating  over 
50  years  back,  coming  from  the  dkhw  cnstody, 
will  be  presumed  gennine,  though  not  found  on 
the  record. 

8.  In  an  administrator's  report  of  a  sale  of 
land,  a  description  thereof  as  one  balf  league 
of  land,  being  the  south  half  of  the  league  be- 
longing to  the  estate,  is  snffidenL 

0.  The  court's  approval  of  the  report  of  an  ad- 
ministrator's sale  Is  a  safficient  confirmation 
thereof. 

10.  To  support  an  ancient  deed  of  an  adminia- 
trator,  the  sale  will  be  presumed  to  have  been 
pTOpeny  conducted,  nothing  appearing  to  im- 
peach it. 

11.  An  administrator'a  location  of  land  to 
which  the  heirs  were  entiUed  being  invalid,  a 
snbsequent  relocation  vested  titie  thereby  ac- 
quired in  the  vendees  of  the  administrator  nnder 
the  first  location,  and  their  grantees. 

Appeal  from  district  court,  Coleman  coun- 
ty; J.  O.  Woodward,  Judge. 

Petition  by  Mary  A.  Pendleton  and  others 
against  Sarah  Louisa  Shaw  and  others.  In 
a  suit  by  H.  D.  Shaw  against  tbe  unknown 
heirs  of  Creed  T.  Pendleton  to  recover  certain 
land,  Judgment  was  given  for  plaintiff,  and 
this  petition  Is  now  filed  by  the  heirs  of  the 
estate  of  Creed  T.  Pendleton  for  a  new  trial, 
and  to  recover  tbe  land.  Prom  a  Judgment 
for  defendants,  plaintiffs  appeal.  Affirmed. 

Sims  &  Snodgrass,  R.  W.  Brown,  and  J<^ 
W.  Davis,  for  appellants.  J.  P.  Ledbetter  and 
Goodwin  A  Grlnnan,  for  aiq^lees. 


COLLARD.  J.  This  Is  an  action  by 
pellants,  the  children  and  grandchildren  of 
Creed  T.  Pendleton,  for  a  new  trial,  and  to 
recover  certain  land  described  In  the  petition, 
parts  of  the  Creed  T.  Pendleton  league  and 
labor  of  land,  situated  in  Coleman  county, 
against  the  appellees  Sarah  Louisa  Shaw,  Hi- 
ram Albert  Shaw,  and  OUvla  B.  Shaw,  under 
article  1375,  Rev.  6t  1679.  The  petition 
shows  that  on  tbe  22d  of  June,  1S93,  H.  D. 
Shaw  filed  suit  in  the  district  court  of  OtAe- 
man  county,  styled  "H.  D.  Shaw  vs.  Tbe  Un- 
known Heirs  of  Creed  T.  Pendleton,  No.  397," 
to  recover  of  tfae  tmlmown  heirs  of  Creed  T. 
Pendleton  1,598.6  acres  of  land,  situated  In 
Coleman  county,  being  a  part  of  the  Greed  T. 
Pendleton  survey;  and  on  the  8th  day  of  No- 
vember, ISM,  the  plaintiff  In  said  cause  recov- 
ered Judgment,  devesting  titie  to  the  land 
herein  sued  for  out  of  the  unknown  heira  of 
Creed  T.  Pendleton,  and  investing  titie  In  the 
plaintiff  H.  D.  Shaw.  The  land  sued  for  In 
suit  No.  397  Is  described  as  blocks  Nos.  81. 
82,  83.  88,  90,  and  01,  as  per  map  of  the  sub- 
division of  tbe  Santa  Anna  Live-Stock  &  Land 
Company's  land,  which  map  Is  recorded  in 
Volume  27.  pp.  14  and  16,  of  Coleman  County 
Deed  Records  (the  blocks  sued  for  are  i>artic- 
ularly  described).  In  which  suit  service  was 
had  upon  the  unknown  heirs  of  Creed  T. 
Pendleton  by  publication.  Tbe  petition  fur- 
ther shows  that,  since  the  rendition  of  Judg- 
ment In  cause  No.  397,  H.  D.  Shaw  has  died, 
leaving,  surviving  him,  his  widow.  Sarah 
Louisa  Shaw,  and  his  two  children,  Olivia  E. 
and  Hiram  Albert  Shaw,  the  children  being 
minors,  having  no  legal  guardians;  H.  D. 
Shaw  leaving  a  will,  which  has  been  duly 
probated,  appointing  the  widow  his  executrix. 
Defendants  answered  by  general  denial,  pleas 
of  not  guilty,  and  statutes  of  limitations  of 
three,  five,  and  ten  years,  claim  for  Improve- 
ments in  good  faith,  and  cross  bOl  In  the  na- 
ture of  trespass  to  try  titie  against  the  plain- 
tiffs. PldlnUffs  replied  to  pleas  of  limitation 
legal  disability  to  sue  and  general  denlaL  Tbe 
case  was  tried  by  the  court  without  a  Jury, 
and  Judgment  was  rendered  February  20. 
1897.  for  defendants,  tor  title  to  aU  tbe  land 
Is  contrormy. 

Findings  of  Fact 

Creed  T.  Pendleton  came  from  Virginia  to 
Texas  In  1830  or  1833,  leaving  his  VirgInU 
wife  and  children  in  that  state,  who  never 
Joined  him  In  Texas.  He  married  In  Texas  a 
Miss  Ooodnoe,  or  Goodnow,  his  Virginia 
wife  hving  at  tbe  time;  and  he  died  in 
Washington  county.  Tex..  In  1835,  his  Texas 
wife  surviving  him,  but  leaving  no  issue  by 
that  marriage.  The  testimony  does  not  show 
what  has  become  of  his  Texas  wife.  She 
left  Texas  for  Missouri  shortly  after  the 
death  of  her  husband. 

Tbe  testimony  of  O.  A.  Seward,  dert:  of  the 
county  court  of  Washington  county,  where 
the  estate  of  Creed  T.  Pendleton  waa  admlnls- 
tateA,  shom  that  ttaece  wers  00  records 
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probate  proceedings  In  the  county  protoate 
court  for  1839,  ISiO,  and  1841.  Attached  to 
Uis  depositions,  aa  "Exhibit  A,"  there  is  a  cer- 
tified cop7  of  an  order,  of  date  January  2, 
183S,  signed  by  John  P.  Coles,  juAge  of  pro- 
bate: "On  the  petltlfin  of  8.  Marsh,  adminis- 
trator of  the  estate  of  O.  T.  Pendleton,  dec'd, 
praying  a  longer  time  to  settle  said  aacces- 
slon,  the  following  order  was  issued:  'Bepub* 
Uc  of  Texaa,  Washington  County.  The  with- 
in petition  Is  granted,  and  three  months  Is 
hereby  given  the  petitioner  to  finish  and 
finally  close  the  administration  under  his 
charge.* "  The  same  witness  attaches  to  his 
depositions  certified  copies  of  a  number  of 
papers  not  filed,  but  found  among  the  papers 
of  the  estate  In  the  office  of  the  county  clerk, 
relating  to  the  aam^  aa  "Bxtalbit  B,"  aa  fol- 
lows: 

An  account  against  0.  T.  Pendleton  with 
Thomas  N.  Blakeley,  for  three  months*  board, 
sworn  to  the  12th  of  September,  1835,  before 
8.  Marsh,  "Judge  of  the  3rd  Inst."  Indorsed 
by  Thomas  Blakeley;  another  account  against 
a  T.  Pendleton,  for  (14.50.  with  J.  B.  Chance, 
for  cash,  perfume,  and  linen,  which  Is  credit- 
ed by  f30  due  Pendleton  for  schooling,  leav- 
ing balance  due  Pendleton  of  (15.50.  sworn  to 
by  Chance  the  7th  day  of  August,  1837,  as  a 
Just  and  true  account  "of  |14.50  against  Creed 
T.  Pendleton,  deceased";  a  note  of  C.  T. 
Pendleton  and  George  King,  dated  November 
29,  1834,  to  Isaac  Thomas,  for  $26.56,  credit- 
ed with  (20  schooling.  Indorsed,  "Pendleton 
note.  S20.56";  also  an  account  of  "Shubal 
Marsh.  Ad.  of  the  estate  of  Greed  T.  P^idle- 
ton,"  to  one  Miles,  for  advertising,  (10,  In- 
dorsed, "Beceived  payment  J.  W.  I.  Miles"; 
a  receipt  to  Marsh  for  (12.  in  full  for  writ- 
ing administrator's  sale,  and  (5,  for  year's 
subscription  to  Immigrant,  signed  by  Miles; 
also  a  Bwom  account,  August  28,  1835,  of  G. 
T.  Pendleton  with  S.  Seward,  for  tobacco, 
a  razor,  boarding,  sworn  to  before  8.  Marsh. 
"Judge  &:d  Instance";  then  an  account  of 
Seward  vlUi  0.  T.  Pendleton,  for  tuition  and 
paper:  then  account  of  "the  estate  of  C.  T. 
Pendleton  to  Seward,  to  balance  due  on  note, 
with  credits";  then  a  medical  bill  of  Creed 
Pendleton  to  William  P.  Smith,  Dr.,  the  items 
dated  in  June  and  August.  1835;  sworn  to 
by  Smith,  before  James  Ball,  Jr.,  "Judge  of 
the  2nd  Inst,"  Indorsed,  "Rec'd  paymebt,  by 
the  hand  of  B,  Marsh,  Esq.,  Sept.  11th.  1837. 
[Signed]  Wm.  P.  Smith."  There  are  other 
accounts  for  merchandise  against  deceased, 
sworn  to  as  cliUms  against  the  estate:  One, 
9th  September,  1837.  due  to  Shubal  Marsh, 
for  $79.73;  and  another,  due  to  one  Dr.  H.  Mc- 
Creary,  Items  dated  in  February,  March, 
April,  and  May,  1835,  sworn  to  September 
17,  1835,  indorsed,  "O.  T.  Pendleton,  with 
McCreary.  Aca  $^.46."  account  imcalnst  the 
estate  of  C.  T.  Pendleton;  also  another  pa- 
per, headed  "Inventory  of  the  Property  of 
the  Estate  of  C.  T.  Pmdleton."  The  inven- 
tory listed  various  personal  dutttela  of  de* 
ceased,  and  in  value  aggregated  91fi8w87H; 


It  is  signed.  "Nlnad  Bagsdale,  Gilbert  Crlbbs, 
Appraisers." — which  inventory  is  sworn  to  aa 
follows;  "Tfae  above  Inventory,  taken  by  S. 
Marsh  and  the  appraisers,  Bagsdale  and 
Cribbs,  made  oath  before  me  that  the  above 
appraisement  Is  Just  and  true.  August  24th, 
1835.  [Signed]  8.  Marsh,  Judge  3rd  Instance. 
[Indorsed]  Inventory  of  the  Estate  of  C.  T. 
Pendleton."  Then  follows  sworn  account 
against  the  estate  for  making  coffln,  sworn 
to  September  1,  1886;  then  a  bill  for  medic- 
al attention  by  H.  H.  Cone,  for  (7.75,  re- 
ceipted as  paid  by  Shubal  Marsh;  then  the 
following  wriUng:  "Shubal  Marsh  having 
taken  out  letten  of  administration  on  the  es- 
tate of  Creed  T.  Pendleton,  deceased,  accord- 
ing to  law,  and  having  returned  an  inventory 
of  said  estate,  he  la  therefore  hereby  ordered 
and  directed  to  make  sale  of  said  property, 
having  first  duly  advertised  the  same.  Giv- 
en under  my  hand,  this  Ist  day  of  SepL,  1835. 
[Signed]  M.  Gummings,  Judge."  Then  fol- 
lows account  of  sale  of  the  property  Inven- 
toried as  above,  dated  September  26,  1835, 
Indorsed,  "Sale  of  Property";  then  a  note  of 
deceased  to  one  Bacon  for  (10,  Indorsed, 
"Settled  Sept.  1836.  Shubal  Marsh,  Adm'r"; 
then  copy  of  "Notice"  that  Shubal  Marsh,  as 
administrator  of  the  succession  of  Greed  T. 
Pendleton,  deceased,  has  made  application  to 
"this  court"  for  final  settlement  etc.,  and  to 
be  discharged  from  the  administration.  All 
persons  interested  are  ordered  to  appear  at 
the  December  term  following,  to  show  cause 
why  his  application  should  not  be  granted. 
The  notice  la  dated  September  25,  1837,  sign- 
ed by  "John  P.  Coles,  Judge  of  Probate," 
indorsed.  "Sue.  O.  T.  Pendleton.  Applica- 
tion of  8.  Marsh  to  be  dismissed.  The  with- 
in application  continued  to  the  next  term  of 
this  court  by  order,  John  P.  Coles,  Judge  of 
Prob.,  27  Nov.,  1837."  Thai  follows  an  ac- 
count of  "Shubal  Marsh,  administrator  of  the 
estate  of  Greed  Pendleton,  to  Thos.  Sypert, 
for  locating  one  league  and  labor  of  land  In 
Robertson  eosnty,  said  Pendleton  headrlght, 
(100  in  Texas  money,  and  fifty  dollars  re- 
ceipted by  Sypert  Dec  11th,  1839."  Then 
follows  a  receipt  of  Sypert  to  Marsh  for  $36, 
and  also  for  (5,  coun^  surveyor's  fees  for 
Inspecting  the  field  notes  of  the  survey  of  the 
league  on  waters  of  Navasota.  Then  follows 
what  appears  to  be  an  account  of  the  estate 
with  the  administrator  of  amounts,  paid  out 
in  1889,  In  Texas  money,  to  pay  debts  of  the 
estate  and  expenses  amounting  to  (493, 
credited  by  (597.78,  received  from,  aale  of  one 
league  of  land  In  1639,  leavtog  a  balance  due 
the  estate  of  $104.78,  In  Texas  money,  which, 
reduced  to  good  money,  Is  stated  to  be  $17.46. 
This  account  la  not  dated  except  by  the 
month,  as  "Jnne  29th."  Of  date  November 
26,  1839,  is  a  paper  addressed  to  the  honor- 
able Judge  of  probate,  signed  by  "Shubal 
Marsh,  Adm'r,^'  stating  that  "in  compliance 
with  an  order  of  the  probate  court  of  Wash-  * 
Ington  county,  dated  Sept  term,  1839."  he 
proceeded  to  Franklin.  Bobertson  county,  and 
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Bold  to  the  highest  bidder,  W.  Y.  Mc^^Iand, 
one  half  league,  the  south  half,  belonging  to 
the  estate  of  C.  T.  Pendleton,  for  27  cents  per 
■acre,  Texas  money.  It  Is  Indorsed,  "Pradle- 
tou's  Estate,  8.  Marsh,  Adm'r."  "Sue.  G.  T. 
Pendleton,  dec'd.  Sale  of  land  of  date  Sept 
30th.  1S39.'*  Marsh,  as  administrator  of  the 
estate,  allowed  account  of  W.  Y.  McFarland, 
to  "fee  for  serrices  rendered  the  estate  In 
procuring  one  league  and  labor  of  land,  his 
headrlght,  to  be  paid  In  notes  of  the  goTem- 
ment,  for  (300.  This  account  Is  marked 
"ApproTed"  by  "Dan  I.  Toler,  Judge  of  Pro- 
bate Coart,"  and  Is  indorsed,  "Creed  T. 
Pendleton  Estate  to  W.  Y.  McFarland,  Acc. 
9300."  Then  we  And  a  written  petition  of 
Shnbal  Marsh,  administrator  of  Creed  T. 
Pendleton,  showing  that  he  has  been  unable 
until  lately  to  obtain  a  certificate  for  Pendle- 
ton's headrlght;  and  he  asks  for  six  months' 
further  time  to  have  the  certificate  located, 
and  to  sell  a  portion  of  the  land  to  pay  fees 
on  the  laud,  there  not  being  sufficient  other 
property  to  discbarge  the  same.  This  peti- 
tion Is  dated  May  '27,  and  Is  approved 
by  "Dan  I.  Toler,  Judge  of  Probate.  W.  0." 
It  la  Indorsed  as  a  paper  In  the  succession  of 
Creed  T.  Pendleton.  Then  follows  a  petition 
of  "Sbubal  Marsh,  Adm'r,"  to  the  Judge  of 
probate  In  Washington  county,  June  29,  ISiO, 
to  sell  640  acres  (or  as  much  as  will  pay  all 
debts  due  by  the  estate)  out  of  the  north 
half  of  the  league,  to  pay  debts  due  by  tlie 
e8ta).e:  then  a  paper  signed  by  "Dan  I.  Toler, 
Judge  of  Probate,"  In  the  form  of  an  order, 
at  June  term,  1840,  granting  the  prayer  to 
sell,  and  directing  sale  of  fi40  acres  of  the 
land,  "or  as  much  as  will  pay  all  the  debts 
due  by  the  aald  estate  of  said  Pendleton,  out 
•of  the  half  league  remaining,  belonging  to 
said  estate,  being  out  of  the  north  half  league, 
which  was  his  headrlght,"  etc.  Then  follows 
a  report  of  sale,  dated  at  Franklin,  August, 
1840,  by  Marsh,  the  administrator,  stating 
that  "by  virtue  of  an  order  from  Hon.  Dan 
I.  Toler,  Jndge  of  probate,  of  date  24th  day 
of  June  last,  he  proceeded  to  Franklin, 
Robertson  county,  and  on  the  first  Tuesday 
In  August,  within  the  hours  prescribed  by 
law,  be  offered  for  sale,  and  did  sell,  to  the 
highest  and  best  bidder,  at  tlie  court-house 
door,  one-linlf  league  and  labor  of  land  be- 
longing to  the  estate  of  Creed  T.  Pendleton, 
dec'd,  to  J.  D.  GiddJngs.  six  cents  per  acre. 
Franklin,  August  4th.  1840."  Indorsed  as, 
"Return  of  the  sale  of  half  league  and  labor 
of  land  In  the  succession  of  C.  T.  Pendleton." 
This  paper  Is  marked,  "Filed  In  probate  court, 
Oct.  26th.  1840":  the  file  mark  signed  by 
"Robert  Morrltt  aerk." 

Prior  to  the  foregoing,  at  the  September 
term,  183f).  of  the  probate  court  In  Wash- 
Hgton  county,  the  administrator,  Marsh,  fil- 
ed a  petition  to  the  probate  judge,  stating 
that  he  had  fully  administered  all  the  es- 
tate of  O.  T.  Pendleton  that  had  come  into 
his  hands  or  knowledge,  "which  will  appear 
by  the  account  by  talm  tbla  day  recorded. 


and  by  which  it  will  also  appear  that  he,  aa 
administrator,  has  paid  out  more  money  than 
he  haa  received;  that  many  debts  yet  re- 
main unpaid  against  the  estate,  amounting  to 
the  probable  sum  of  $600;  that  he  has  ob- 
tained from  the  board  of  land  commissioners 
of  Washington  county  a  certificate  for  one 
league  and  labor  of  land  which  he  had  lo- 
cated on  Stubs  creek,  a  branch  of  the  Nava- 
Bota,  in  Robertson  county;  and  that  this  land 
Is  the  only  property  belonging  to  said  estate 
available  as  assets  to  pay  the  debts  referred 
to.  He  therefore  prays  for  an  order  to  sell, 
upon  such  terms  as  the  court  may  direct, 
such  of  the  league  and  labor  of  land  as  will 
be  sufficient  to  pay  all  the  debts  against  the 
estate,  and  clear  the  same,  tbat  be  may  make 
final  settlement  of  the  estate.  Then  follows 
a  paper  which  has  a  great  many  marks  upon 
it,  which  is  copied  in  the  transcript  (page 
108),  to  which  we  refer.  In  the  form  of  an  or- 
der of  the  court  In  probate,  at  the  September 
term,  1839,  granting  the  order  of  sale  as 
prayed  for,  directing  the  clerk  of  the  court 
to  issue  to  the  Judge  of  probate  court  of  Rob- 
ertson county  (an  order)  to  sell  for  cash,  at 
the  court-house  door,  "one-half  of  a  lengue 
of  the  headright  league  of  Creed  T.  Pendle- 
ton, located  and  being  on  Shules  creek,  a 
branch  of  the  Mavasota,  In  said  county  of 
Robertson,  after  having  the  same  appraised, 
and  giving  legal  notice  of  said  sale."  This 
paper  la  not  signed  by  any  one,  and  It  must 
have  been  treated  as  a  useless  document 
At  the  same  term  of  the  probate  court,  Sep- 
tember term,  1839,  as  shown  by  one  of  the 
papers  copied  In  Exhibit  B,  the  following  or- 
der was  made:  "Upon  the  petition  of  Sbubal 
Marsh,  administrator  of  the  succession  of 
(}reed  T.  Pendleton,  deceased,  it  is  ordered 
that  Sbubal  Marsh,,  administrator  of  the  soc- 
cession  of  Creed  T.  Pendleton,  deceased,  do 
sell  for  cash,  at  the  court-house  door,  in 
the  county  of  Robertson  (after  having  given 
legal  notice  of  said  sale),  one  half  of  a  league 
of  land,  being  half  of  a  league  granted  to  the 
said  deceased  as  a  headright  located  and 
being  on  Sbulea  creek,  a  branch  of  the  Nava- 
Bota,  In  the  county  of  Robertson,  and  make 
due  return  to  this  court  of  his  proceedings. 
Given  under  my  hand  this  80th  day  of  Sep- 
tember, 1839,  [Signed]  Dan  I.  Toler,  Judge 
of  rtwbate."  January  2,  1838,  there  Is  an 
application  found  In  the  papers  of  Exhibit 
B,  petition  of  S.  Marsh,  administrator  of  the 
estate  of  Creed  T.  Pendleton,  showing  that 
he  has  been  unable  to  make  full  settlement 
of  the  estate,  "on  account  of  the  liabilities  of 
the  estate  exceeding  the  avalioble  funds, 
and  further  shows  that  the  landed  interests 
of  the  estate  have  not  yet  been  attended  to. 
and  cannot  until  such  time  as  the  situation 
of  the  county  and  the  lands  [laws]  upon  that 
fiubject  will  allow."  He  prays  for  further 
time  for  a  final  setUement  of  the  estate  as 
may  be  necessary  to  locate  and  procure  titles 
for  lands  due  said  estate  from  the  government. 
The  petition  1b  signed^  "S.  Marsh,  Adm'r  of 
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Bfftate  of  Greed  T.  Pendleton."  Then  the 
foUowlng:  "Republic  of  Texas,  Waahlng- 
ton  Co.  The  wltbln  petition  Is  granted,  and 
twelve  months  Is  hereby  glren  to  the  peti- 
tioner to  finish  and  finally  close  the  admin- 
istration under  bis  charge.  Given  under  my 
hand,  this  2nd  day  of  January,  1838.  John 
P.  Coles,  Judge  of  Probate." 

We  find  next.  In  Exhibit  B,  what  purports 
to  be  an  account  of  estate  of  C.  T.  Pendleton, 
with  Shubal  Marsh,  administrator,  which 
cites  vouchers  from  1  to  13,  chaining  the  es' 
tate  with  various  Items,  amounting  to  (308.- 
08,  credited  as  follows: 

By  amount  of  sale  of  property  belonsiiv 
to  0.  T.  Pendleton,  sold  Sept.  26th, 

183.->   »143  93 

John  Garley'B  note  for  two  cows  and 

calves   .■   25  00 

Cash  on  Jnmes  Coles'  note   16  00 

Asa  Hoxey's  snbsGriptiooforone  Bcholar  10  00 

Jo.  Kewman         "             "      "  10  00 

S.  Marsh               "               "       "  10  00 

Mr.  Dallas           *             ....  7  qq 

Alfred  Gee            "             two     "  20  00 

Jonas  Torner        "        balance  due..  8  00 

Thos.  B,  Brown  for  schooling   7  HO 

Wm.  Bridfie  for  Bchoolinft   2  00 

By  balance  due  on  settlement  from  J. 

B.  Chance   15  00 


$272  93 

<14)  Ijocating  fees  pd.  Sypert,  Texas 
money   $100  00 

(15)  Surveying  and  examioiDg  field 
notes   41  00 

<lti)  Government  fees,  about  forty  dol- 
Inre   40  00 

(17)  Pd.  Mr.  Miles  for  advertising. ...      12  00 

(18)  W.  T.  McParland,  fee   300  00 

(19)  J.  W.  X,  Miles,  advertising,  good 
mon^,  $10,  in  Texas  money   50  00 


In  good  money  $108  00 

Expenses  attendant  on  sales,  Ist  and 

2nd  sales   $30  00 

Administrator's  fees   40  45 

Judge's  fee  ■       5  11 

Court  fees   12  00 


Carried  down   $87  56 

Balance   $31  70 

$585  94 

The  above  account  examined  and  found  correct. 
Washington,  23  May,  1839. 

Dan  I.  Toler,  Judge  Probate. 

Sam  Luak,  Associate. 

By  sale  of  one-half  league  of  land,  In 

Texas  money,  in  1839   $597  00 

By  sale  of  H  league  and  labor  of  land 

in  1840  sold,  in  good  money   119  65 

At  rix  cents  in  good  money   143  46 

In  Probate,  August  Term,  1840.  Within  acc. 
current  of  Shul)al  Marsh,  with  estate  of  Creed  T. 
Pendleton,  has  been  examined  and  found  correct, 
and  a  balance  due  the  estate  of  thirt;f-one  and 
*Vioo  dollars,  which  he,  said  Mnrsb,  is  ordered 
to  pay  over  to  the  heirs  of  the  estate,  as  pre- 
scribe by  law,  and  the  said  Marsh  is  hereby  dis- 
ehanced  from  the  administration. 

[Signed]     Dan.  1.  Toler,  Jndge  of-  Probate. 

All  the  foregoing,  in  Exhibit  B,  Is  certified 
by  the  county  clerk  of  Washington  county 
as  a  true  copy  so  far  as  be  can  make  them, 
of  all  the  papers,  etc.,  In  the  estate  of  Greed 
T.  Pendleton,  deceased,  as  appears  from  the 
original  papers  "now  in  my  office."  "Wit- 
ness my  signature,  and  the  seal  of  said  court, 


affixed  at  office,  In  Brenbam,  this,  the  7th 
day  of  Nov.,  1806.  [Seal.]  O.  A.  Seward, 
C3erk  of  the  County  Court  of  Washington 
C3ounty." 

Defendants  also  offered  In  evidence  the 
following  certificate  of  clerk:  **The  State  of 
Texas,  County  of  Washington.  I,  Sam  Sink, 
clerk  of  county  court  In  and  for  the  county 
and  state  aforesaid,  do  hereby  certify  that 
Shubal  Marsh  was  and  la  now  the  adminis- 
trator of  the  estate  of  Creed  T.  Pendleton, 
dec'd,  and  that  be  Is  entitled  to  due  faith  and 
credit,  as  such,  from  the  records  of  my  of- 
fice. Given  under  my  hand  and  the  seal 
of  the  county  court,  at  office,  8th  day  of  Oc- 
tober. 1852.  [L.  S.]  Sam  Sink.  Clerk  O.  C. 
W.  C." 

Defendants  also  read  in  evidence,  sepa- 
rately foUowIng  instruments  in  writing,  a 
petition  as  follows:  "Republic  of  Texas, 
Washington  County.  Probate  Court,  Sep- 
tember Term,  1839.  To  Hon.  Dan  I.  Toler. 
Judge  of  Probate,  etc.:  Your  petitioner. 
Shubal  Marsh,  admhilstrator  of  the  estate  of 
Creed  T.  Pendleton,  dec'd,  respectfully  rep- 
resents unto  your  honor  that  he  has  fully  ad- 
ministered all  the  estate  of  the  said  Creed 
T.  Pendleton,  dec'd,  which  has  come  to  his 
bands  or  knowledge,  which  will  appear  by 
the  account  by  him  this  day  rendered,  and 
by  which  It  will  also  appear  that  he,  as  ad- 
ministrator, has  paid  out  more  money  than- 
he  has  received.  He  would  further  show 
that  there  are  many  debts  remaining  unpaid 
against  said  estate,  probably  amounting  to 
from  four  to  six  hundred  dollars."  The  peti- 
tion shows  that  the  administrator  liad,  after 
much  trouble  and  expense,  obtained  from 
the  board  of  laud  commissioners  of  Washing- 
ton county  a  certificate  for  one  league  and 
labor  of  land,  which  he  had  located  on  Shu- 
les  creek,  a  branch  of  the  Navasota,  in  Bob- 
ertson  county,  which  land  is  the  only  avail- 
able assets  of  the  estate  to  pay  debts  refer- 
red to.  Prayer  for  order  to  sell  so  much  of 
the  land  as  will  be  sufficient  to  pay  all  the 
debts  against  the  estate,  clear  the  same,  and 
make  final  settlement  of  the  estate  in  the 
court.    It  Is  signed,  "Shubal  Marsh,  Adm'r." 

Then  follows:  "In  Probate,  September 
Term,  1839.  Upon  the  petition  of  Shubal 
Marsh,  administrator  of  the  succession  of 
Creed  T.  Pendleton,  dec'd,  It  [is]  ordered  that 
Sbubal  Marsh,  administrator  of  the  succes- 
sion of  Creed  T.  Pendleton,  dec'd,  do  sell  for 
cash,  at  the  court-house  door,  in  the  county 
of  Robertson  (after  giving  legal  notice  of 
sale),  one-half  of  a  league  of  land,  being 
half  of  the  league  granted  to  the  said  deceas- 
ed as  a  headright  location,  and  being  on 
Stubs  creek,  a  branch  of  the  Navasota,  In 
the  county  of  Robertson,  and  make  due  re- 
turn to  this  court  of  his  proceedings  on  this 
order.  Given  under  my  hand,  this  30th  day 
of  September,  1839.  Dan  I.  Toler,  Judge  of 
Probate." 

Then:  "To  the  Honorable  Judge  of  Pro- 
bate—Sir: In  compliance  with  an  order  of 
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the  probate  conrt  of  Washln^on  connty  dat- 
ed September  term,  1839,  I  proceeded  to 
FrankllD,  Robertson  county,  and  Bold  to  the 
highest  and  best  bidder,  which  was  W.  T. 
McFarland,  one  half  leagne  of  land,  it  be- 
ing the  south  half  of  a  leagne  belonging  to 
the  estate  of  O.  T.  Pendleton,  for  the  sum  of 
twenty-seven  cents  per  acre,  Texas  money, 
Not.  26th,  1839.  [Signed]  ShuMI  Marsh, 
Adm'r." 

Then:  "Republic  of  Texas,  Washington 
County.  To  the  honorable  judge  of  probate. 
In  said  county,  June  29tta,  1840,  your  petition- 
er, Shubal  Marsh,  Adm'r  of  the  estate  of 
Creed  T.  Pendleton,  would  represent  to  your 
honor  that,  after  an  examination  of  the  ac- 
count current  of  said  estate,  I  find  there  is 
one  hundred  dollars  and  npward  due  from 
said  estate.  Therefore  your  petitioner  prays 
that  your  honor  would  grant  an  order  of  sale 
of  600  acres  of  land,  or  as  much  as  will  pay 
all  the  debts  due  from  said  estate,  out  of  the 
remaining  half  league  belonging  to  said  es- 
tate, which  is  the  north  half  of  his  headrlght 
league,  and  your  petitioner  erer  prays. 
[Signed]  Shnbal  Marsh,  Adm'r." 

"In  Probate,  June  Term,  1840.  Upon  the 
petition  of  Shubal  Marsh,  administrator  of 
Creed  T.  Pendleton,  deceased,  It  la  order- 
ed that  Shubal  Marsh,  administrator  of 
Greed  T.  Pendleton,  deceased,  do  sell  for 
cash,  at  the  court  house,  in  the  connty  of 
Robertson  fafter  giving  legal  notice  of  sale), 
six  hundred  acres  of  land,  or  as  much  as  will 
pay  all  the  debts  due  by  the  estate  of  said 
Pendleton,  out  of  the  half  league  remaining, 
b^onglDg  to  said  estate,  being  out  of  the 
north  half  league,  which  was  his  headrlght, 
and  make  due  return  to  this  court  of  his 
proceedings  on  this  order.  Qiven  under  my 
hand,  this  29th  day  of  Juoe,  1S40.  [Signed] 
Dan  I.  Toler.  Judge  of  Probate." 

"Republic  of  Texas,  Washington  County. 
By  firtue  of  the  order  from  the  Honorable 
Dan  I.  Toler,  Judge  of  probate,  under  date  of 
the  39tb  day  of  June  last  I  proceeded  by  my 
— —  to  Franklin,  Robertson  county;  and 
on  the  first  Tuesday  In  August,  within  the 
hours  prescribed  by  law,  I  offered  for  sale, 
and  did  sell,  to  the  highest  and  best  bidder, 
at  the  court-house  door,  one-half  leagne  and 
tabor  of  land  belonging  to  the  estate  of  Greed 
T.  Pendleton,  dec'd,  to  J.  D.  Glddings,  at  six 
rents  per  acre.  Franklin,  August  4th,  1840. 
{Signed]  Shubal  Marsh,  Adrn'r.** 

Extract  from  account  current: 

The  sale  of  one-half  league  of  land,  fan 
Texas  money,  la  1839,  f597.T8  $119  S5 

By  sale  one-half  league  and  labor  land 
in  1840,  sold  at  six  cents  in  good 
money   $143  46 

In  Probate.  Aug.  Term,  1840.  The  within 
acct.  current  of  Shubal  Marsh,  with  the  estate 
of  Creed  T.  Pendleton,  has  been  examined  and 
fonnd  correct,  and  a  balance  due  the  entate  of 
thirty-one  "/loo  dollars,  which  the  said  Marsh 
is  ordered  to  pay  over  to  the  heirs  of  the  estate, 
as  prescribed  by  law,  and  the  said  Marsh  is  here- 
by  dischaived  from  the  administration. 

[Signed]  Dan  L  Toler,  Jndgs  of  PxohatA, 


These  instruments  offered  In  evidence  by 
the  defendants  are  certified  by  the  clerk  of 
the  county  court  of  Washington  county,  as 
follows:  *<The  State  of  Texas,  Washington 
County.  I,  H.  M.  Lewis,  derk  of  the  conn- 
ty court  of  Washington  county,  do  hereby 
certify  that  the  foregoing  is  a  trae  copy 
from  the  original  papers  of  the  estate  of 
Creed  T.  Pendleton,  dec'd,  now  on  file  in 
said  court."  The  certificate  Is  attested  with 
the  seal  of  the  court,  and  signature  of  the 
clerk,  H.  M.  Lewis,  October  12,  1877. 

Defendants  also  read  in  evidence  the  fol- 
lowing certificate:  "Treasury  Departmoit. 
Office  of  Commissioner  of  Revenue.  Austin, 
June  14th,  1811.  This  Is  to  certify  that  S 
Marsh  has  paid  the  taxes  due  the  republic 
of  Texas,  in  full  upon  one  league  and  labor 
of  land  lying  in  the  county  of  Robertson. 
[Sgned]  B.  Lawrence,  Commissioner  of 
Revenue."  The  entire  certificate  is  then 
properly  certified  by  Andrew  J.  Baker,  com- 
missioner of  the  general  land  office  of  the 
state,  March  26,  1896.  as  a  correct  copy  of 
the  original,  together  with  the  indorsements 
thereon  then  on  file  In  his  office. 

Defendants  then  read  In  evidence  land- 
office  copy  of  the  original  field  notes  on  file 
in  the  land  office,  as  returned  by  tlie  am^ 
veyor,  approved  by  the  district  surr^or  of 
Travis  district,  of  26,000,000  square  varas 
of  land,  made  for  C.  T.  Pendleton,  de- 
ceased, by  virtue  of  headrlght  certificate  No. 
21,  Issued  by  the  board  of  land  commission- 
ers of  Washington  county  on  the  14th  of 
March,  1S39,  survey  Na  276.  In  Coleman 
connty,  which  field  notes  are  signed  by  two 
chain  carriers,  duly  certified  by  Andrew  J. 
Baker,  commissioner  of  the  general  land 
,  office  of  the  state,  February  8,  1897.  Also 
land-office  copy  made  and  certified  by  the 
commissioner  Andrew  J.  Baker,  March  2S. 
1896,  of  the  following:  "Gapt  Crosby:  Yon 
win  please  deliver  the  headrlght  certificate  of 
field  notes  of  Greed  T.  Pendleton  for  one 
league  and  labor  issued  to  me,  as  adminis- 
trator on  said  Pendleton's  estate.  [Signed] 
Shubal  Marsh,  Adm'r."  "Sept.  7th,  1852.  2 
FTle*126,  Robertson  County,  1st  aass.  Creed 
T.  Pendleton."  Also  land-office  copy  of  the 
original  certificate  Issued  by  the  board  of 
land  commissioners  of  Washington  county 
on  the  14th  day  of  March,  1839,  upon  proof 
by  Shubal  Marsh,  administrator  of  the  es- 
tate of  Creed  T.  Pendleton,  that  Creed  T. 
Pendleton  arrived  in  the  republic  In  the 
year  1835,  and  resided  In  the  county,  with 
his  family,  until  his  death,  hi  the  year  1835. 
and  that  his  heirs  were  entitled  to  one 
league  and  one  labor  of  land  upon  the  coa- 
dltlon  of 'paying  $3.50  for  each  labor  or  ir- 
rigable land,  $2.60  for  each  labor  arable  land, 
and  $1.20  for  each  labor  of  pasture  land, 
which  certificate  la  signed,  "John  P.  Coles. 
Ghf.  J.  W.  County,  Ex.  OfT.  Prest  B.  Land 
Commissioners,  and  Sam  Lusk,  Assodate." 
duly  attested  by  Robert  Merrltt,  derk  of  the 
county  court,  and  "Ex.  Off.  CUc  of  B.  Land 
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Com'rs  W.  County."  It  l8  Indorsed:  "No.  21, 
Sbubal  Marsh,  Adm'r,  Creed  T.  Pendlet<Mi, 
Dec'd.  Certlflcate  One  I>eague  and  Labor  of 
r^and.  File  126,  No.  1,  488  Robertson  Coun- 
ty, 1st  Class,  H.  R.  Certificate,  Creed  T. 
Pendleton.  I  File  488,  Travis,  I.  Class, 
L'reed  T.  Pendleton.  21.  Wash.  1st.  Reloca- 
tion of  126.  Rob.  1.  Filed  June  2lBt,  1873. 
U.  E.  E.  Kelhim,  Chief  Clerk." 

Defendants  also  read  In  evidence  the  origi- 
nal patent,  a&  i*omIng  from  them  to  the 
heirs  of  Creed  T.  Pendleton,  for  the  Ifiigue 
and  lal>or  situated  in  Coleman  raunty,  em- 
bracing the  Lmd  In  controversy,  dated  Jaa- 
iiary  9,  IHT4.  and  recordetl  In  Coleman 
county,  Ai>ril  3,  1878,  Issued  "'by  virtue  of 
headrlght  t-ei-l.  No.  21,  Issued  by  the  Iward 
of  land  commissioners  of  Washington  coun- 
ty, March  14,  1838,  for  one  league  aiid  labor 
of  land";  also  deed  by  Shubal  Marsh,  lus 
administrator  of  the  estate  of  Creed  T.  Pmi- 
dleton,  deceased,  to  \V.  Y.  McFarland,  which 
recites  as  follows:  "Know  all  men,  that 
whereas,  on  the  30th  day  of  September,  18.S9, 
tlie  hon.  probate  court  of  said  county  (Wasli- 
iagton)  ordered  that  Shubal  Marsh,  admin- 
istrator of  the  estate  of  Creed  Pendleton, 
dec'd,  should,  for  the  payment  of  the  debts 
of  said  estate  at  the  court-bouse  door  of 
Kobertson  county,  sell  to  the  highest  bidder, 
for  cash,  one-half  of  the  league  of  land  to 
which  the  said  Creed  T.  Pendleton  was  en- 
litled,  as  his  headright  for  immigrating  to 
the  country  before  the  declaration  of  inde- 
pendence, which  has  been  located  on  Stubs 
creek,  In  Robertson  county;  and  the  said 
administrator,  having  given  notice  that  said 
lialf  league  of  land  would  be  sold  for  cash  to 
the  highest  bidder  at  the  court-house  door  of 
»ald  Robertson  county.  In  the  town  of  Frank- 
lin, on  the  first  Tuesday  In  December,  1830, 
by  advertisements  pouted  up  at  the  court- 
house door  and  three  other  public  places  In 
said  Robertson  county,  and  also  by  publish- 
ing the  same  In  the  Texas  Immigrant,  a 
newspaper  published  In  the  town  of  Wash- 
ingtmi.  In  Washington  county.  It  being  the 
adjoining  county  to  Robertson,  for  thirty 
days  before  said  day  of  sale,  did  proceed,  on 
the  said  first  Tuesday  in  December,  A.  D. 
1830,  to  offer  at  public  sale,  for  cash,  at  the 
liald  court-house  door  of  Robertson  county. 
In  the  town  of  Franklin,  to  the  highest  bid- 
der, all  the  right,  title,  claim.  Interest,  and 
property  which  the  estate  of  Creed  T.  Pen- 
dleton had  In  said  half  league  of  land,  part 
of  the  headright  of  the  »aid  Pendleton,  and 
the  certificate  by  which  the  same  was  lo- 
cated being  the  western  part  of  the  said 
league  and  Litmr.  the  headright  of  said  Pen- 
dleton." It  proceeds  to  it;eite  the  oflFer  for 
wiie,  and  the  bid  of  McFarland,  27  centa 
per  acre,  the  highest  and  best  bid,  and  the 
»ale  to  Dim.  Then  follows  the  formal  con- 
veyance to  McFarland  for  $505.94,  paid  to 
the  administrator,  "the  one-half  league  of 
land  before  described,  and  the  certificate  of 
iald  Creed  T.  Pendlctm,  Thich  Is  located  on 


the  same,"  etc.    The  deed  la  signed  by  '•Shu- 
bal Marsh,  Adm'r.    LSeal.]"    It  is  witnessed 
by  "James  R.  Perkins,"  and  "Geo.  W.  Hor- 
ton,"  and  proved  for  record  by  the  subscrib- 
ing witness  Horton,  at  Brenham,  the  25th 
day  of  September,  1852,  before  W.  Hlggius. 
chief  justice  of  Washington  county.  The 
deed  Is  filed  for  record  In  Coleman  county, 
2d  day  of  April,  1878,  and  duly  recorded  in 
,  the  defd  record  on  the  3d  of  April,  1878. 
On  the  10th  day  of  September,  1840,  Shubal 
Marah,  administrator,  executed  a  deed  to  J. 
I  D.  GIddlngs  to  the  remaining  half  of  the 
league  unsold  to  pay  debts.    The  deed  re- 
cites;   "That  whereas,  an  order  and  decree 
was  duly  made  by  the  honorable,  the  probalo 
court  of  said  (Washington)  county,  to  sell  at 
imtillc  auction  for  cash,  at  the  town  of 
l-'rnnklln.  In  the  county^of  Itoliei-lson,  at  the 
June  term  of  said  court,  1840,  one-half  of  the 
headright  of  Creed  T.  Pendleton,  and  his 
labor,  which  order  was  made  upon  the  pe- 
tition of  Shubal  Marsh,  administrator  of  said 
I  estate,  for  the  purpose  of  paying  debts,  due 
;  by  said  estate  [reciting  notices  of  sale];  and 
i  whereas,  I,  the  said  Shubal  Marsh,  adminis- 
trator of  said  estate,  did  proceed  to  offer 
I  for  sale  the  said  one-half  of  said  headright, 

I  and  the  cei-tifleate  No.    issued  In  the 

:  said  county  of  Washington,  to  Shubal  Marsh, 
administrator  of  the  estate  of  Creed  T.  Pen- 
dleton, on  the  first  Tuesday  In  August,  1841). 
at  the  town  of  Franklin,  in  the  county  of 
Robertson,  In  which  the  said  land  was  sit- 
[  uated,  being  all  the  remaining  portion  of 
;  said  headright,  after  a  sale  of  one- half  league 
'  heretofore  made  by  order  of  said  court;  the 
entire  remaining  part  of  said  league  and 
labor  being  necessary  to  be  sold  to  pay  the 
debts  and  expenses  of  administration."  The 
recitations  proceed  to  show  that  the  lands 
were  bid  in  by  J.  D.  GIddings  at  $155,  and 
he  was  declared  the  purchaser.  Then  fol- 
lows the  conveyance,  in  the  name  of  "Sbubal 
Marsh,  administrator  of  the  estate  of  Creed 
T.  Pendleton,  for  the  sum  of  $156  to  him 
paid."  The  deed  Is  signed  "Shubal  Mai-sh." 
It  Is  witnessed  by  W.  Y.  McFarland  and 
James  Willie,  "proved  for  record  by  the  wit- 
ness Willie,  the  28th  Sept.,  1S52,  before  W. 
A.  Hlgglns,  chief  justice  «f  Washington 
county." 

The  field  notes  of  the  land  patented  to  the 
heirs  of  Creed  T.  Pendleton  embrace  the  land 
In  suit.  Defendants  read  In  evidence  a  letter 
of  O.  Cnwby,  commissioner  of  the  general  land 
of&ce,  to  WUUam  Miller,  Esq.,  of  Mobile,  Ala., 
of  date  the  17th  of  May,  1851,  Informing  the 
latter  "that  the  headright  certificate  No.  21, 
Issued  by  the  board  of  land  commissioners  of 
Washington  Co.  to  Creed  T.  Pendleton,  by  his 
administrator,  Shubal  Marsh,  is  a  genuine 
(dalm  against  the  govt,  of  Texas,  and  can  now 
be  located  on  any  of  the  vacant  and  unappro- 
priated public  domain  within  the  limits  of 
Texas."  "It  having  been  once  located  on  land 
prevloosly  granted  to  another  does  not  invali- 
date the  claim."   Defendants  alttd  read  In  ev- 
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Idence  deed  of  J.  D.  GiildlugB  and  W.  T. 
Farland  to  David  A^ee,  dated  September  22, 
1852,  for  express  consideration  of  $1,200,  con- 
veying all  and  singular  the  beadrlgbt  of  Creed 
T.  FeDJleton,  tbe  said  certificate  being  for  one 
league  and  labor,  No.  21,  described,  further,  as 
having  been  located  npon  an  11-league  grant, 
warranty  title  only  as  against  themselves;  deed 
duly  acknowledged  and  recorded  In  Coleman 
county,  April  5,  1878.  By  deed  of  date  Marcb 
4,  1854,  David  Ayres  conveyed  tbe  same  cer- 
tificate (expressed  consideration,  $700)  to 
James  Ekier,  of  Mobile,  reciting  conveyances 
by  Marsh,  administrator,  to  McFarland  and 
(rlddlngs,  and  their  sale  to  blm,  Ayres,  and 
that  the  certificate  had  been  by  him  withdrawn 
from  the  general  laud  office  by  consent  of  the 
commission^-,  ia  cons^iucnce  of  the  confiict 
with  an  11-league  grant,  which  deed  was  duly 
acknowledged  and  recorded  In  Coleman  connty, 
Tex.  James  E^der,  of  Mobile,  Ala.,  on  the 
26th  of  October,  1854,  by  deed,  conveyed  the 
c«tiflcate  to  David  L.  Campbell  and  Henry  B. 
Holcombe  (expressed  consideration,  $1,500). 
Snld  Holcombe  and  Campbell,  December  31, 
1855,  by  deed  duly  acknowledged  and  recorded 
in  Coleman  connty,  for  expressed  consideration 
of  $1,600,  conveyed  the  certificate  to  "WUlfam 
Willie.  Defend.intB  read  In  evidence  a  quit- 
claim conveyance  and  ratification  deed  of  one 
given  before  (date  not  statitl)  recited  to  be 
lost  by  WUUe  and  wife,  to  Pumell  L.  Ham- 
mond, dated  July  23,  1874,  for  one-third  un- 
divided interest  In  the  land  located  by  the  same 
certificate  No.  21,  duly  recorded  in  Coleman 
county,  April  13.  1878;  also  deed  dated  Jan- 
uary 1,  1877,  by  WlUlam  Willie  to  T.  T.  Tyree, 
conveying  his  title  to  two-thirds  undivided  In- 
terest in  tbe  league  and  labor  located  by  the 
said  certificate,  with  special  warranty  against 
liis  heirs  and  assigns,  duly  recorded  In  Cole- 
man county,  AprU  13,  1878;  also  general  war- 
ninty  deed,  dated  January  31.  18S2,  by  S.  Ella 
iiammond,  surviving  widow  of  P.  L.  Ham- 
mond, to  George  W.  Mahoney,  conveying  one- 
third  Interest  in  the  Pendleton  league  and 
labor,  duly  acknowledged  and  recorded  in  GcHe- 
man  county,  March  S,  1882;  also  general  war- 
ranty deed,  dated  January  26,  1883,  by  T.  T. 
Tyree  and  wife,  Elvira  Tyree,  to  George  W. 
Mahoney,  to  an  undivided  two-thirds  Interest  In 
the  same  laud;  general  warranty  deed,  dated 
December  17,  1S83,  by  George  W.  Mahoney 
and  wife  to  Santa  Anna  LIve-Stock  &  Land 
Company,  of  Coleman  county,  a  private  corpo- 
ration, conveying  the  league  and  labor,  duly 
acknowledged  and  recorded  In  Coleman  county, 
December  20,  1883;  wan-iinty  deeds  of  the 
Santa  Anna  T.ive-Stock  &  I>.uul  Company  (one 
March  11,  is;i;i,  and  the  other  April  7,  1893) 
to  H.  D.  Shaw,  conveyiug  the  Lind  In  contro- 
versy, part  of  the  league  and  lalwr  recorded  in 
Culenian  county,  March  16,  lSi)3. 

It  was  proved  th.it  Mrs.  S.  Ella  Hammond 
was  the  widow  of  P.  L.  Hammond;  that  they 
were  married  In  ISG.");  never  had  any  chiKlrcn; 
and  that  he  died  In  Alabama,  In  1875  or  1876, 
leaving  the  -widow  his  only  heir  at  law.  It 


wag  proved  that  the  fint  probate  mlnnte  rec- 
ord of  the  county  court  of  Washington  connty 
Is  of  date  In  1837,  in  Book  A,  which  conOcnes 
don-n  to  January  1^  1839;  Then  follows  Book 
B,  In  which  the  first  ordra  Is  dated  tbe  2Sth 
day  of  February,  1S4Z  There  is  a  skip  in  the 
record  of  minutes  from  January  1.  1839,  to 
Pebruary  28,  1842.  There  are  also  books 
known  as  "final  record"  of  tbe  estates.  In 
which  probate  proceedings  are  recorded  In  a 
desultory  way  for  the  years  1835,  183G,  1837, 

1838.  1839,  1840.  1841.  and  1842,  there  being 
no  regularity  In  the  dates.  There  are  no  pro- 
bate minutes  for  the  years  1836,  1839.  I&IO. 
and  1841.  The  first  order  In  minute  records  Is 
dated  January  13,  1837,  and  the  last  Decem- 
I>cr  31, 1838.  The  first  order  in  Book  B  Is  dat- 
ed February  28,  184Z 

It  was  proved  by  O.  A.  Seward,  tbe  connty 
clerk  of  Washington  county  for  six  years  past, 
before  bis  testlmuny  was  taken,  that  It  was  a 
well-known  fact,  by  the  attorneys  of  the  bar 
in  the  connty,  that  the  record  of  probate  min- 
utes of  the  county  Is  missing  for  the  years 

1839,  1840,  and  1841.  and  the  witness  was  in- 
formed when  elected  that  the  records  were 
missing.  There  are.  In  fact,  no  records  for  the 
years  stated.  There  is  no  tradition  that  tbe 
witness  Is  aware  of,  except  that  it  is  generally 
known  that  such  recoils  were  missing.  There 
is  one  order  in  Book  A  In  the  administration 
of  the  estate  of  Creed  T.  Pendleton,  which  Is 
certified  by  him.  When  public  records  are  des- 
ignated by  letters,  it  Is  usual  to  begin  with 
"A,"  as  the  first  book,  and  continue  on  alpha- 
betically. In  Book  B  the  first  final  record  Is  of 
date  January,  1839,  and  the  last  marked  "Filed 
March  3rd,  1846."  In  Book  C  final  record  tbe 
first  proceeding  recorded  Is  dated  November  21, 
1836;  and  on  page  470,  record  of  proceedings 
dated  November,  1846;  and  on  pages  474  and 
475,  proceedhigs  dated  April.  1S37.  Witness 
knows  nothing  of  bis  own  knowledge  of  any 
probate  proceedings  for  the  years  1837,  1838, 

1839,  and  1840,  except  as  stated  above;  and. 
If  any  prolwte  records  existed  other  than  what 
is  now  found,  he  has  never  seen  them.  The 
copies  he  makes  In  Exhibit  B  are  old,  ragged, 
torn,  and  blotted,  and  it  Is  nearly  Impossible  to 
show  all  the  utinutc  marks  and  blots,  tbough 
the  copies  are  as  nearly  correct  as  he  can 
m;ike  them.  D.  C.  Glddings,  who  has  resided 
In  Breubam.  Washington  county,  44  years,  and 
had  practiced  law  there  from  1852  to  1873. 
states—and  his  statements  are  true— that  J.  D. 
Giddlngs  was  his  brother,  and  resided  In  Bren- 
ham  from  1840  to  1878.  when  he  died.  Knew 
Shubal  Marsh  at  Independence,  in  Washing- 
ton county,  from  1852  to  I860;  oot  certain 
when  he  died.  He  does  not  know  what  be- 
came of  the  lost  records  for  the  years  1839. 

1840,  and  1841.  There  Is  a  belief,  he  eajs,  or 
was  at  that  time,  among  the  lawyers  of  the 
bar,  that  that  record  had  been  lost."  He  has 
made  careful  search  for  such  record  a  number 
of  times  In  the  county  dei^'s  ofiice.  and  In 
the  district  clerk's  office,  and  inquiry  at  dif- 
ferent law  offices.    Does  not  know  of  any  de- 
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atmctkm  of  aar  records.  Knova  only  one 
book  coold  be  foand.  Was  Searching  tot  dates, 
and  would  luve  been  saUsfled  bad  he  finind 
what  he  wanted  fn  any  one  of  the  books.  We 
oondDde  that,  nnder  the  drcumatances  ShowD 
by  the  testimony,  Uie  trial  Judge  waa  warrant- 
ed m  finding  that  Bhubal  MarA  mis  the  ad- 
ministrator of  the  estate  of  Creed  T.  Pendle- 
ton, deoeased,  and  that,  as  such,  he  was  ao- 
thorized  by  r«gn1ar  orders  of  the  probate  court 
of  Washington  coonty.  in  which  the  estate  was 
admlnlatered,  to  execate  the  two  deeds  In  erl- 
dence,— one  to  W.  Y.  McFarland,  for  one  half 
the  he&drlght  league  and  labor  granted  to  the 
heirs  of  Pendleton  by  the  location  of  his  cer- 
tificate In  Robertson  connty,  and  the  deed  to 
the  other  half  of  the  land  so  located  to  3.  D. 
Glddtngs,— whldi  constituted  them  the  own- 
ers of  the  oatlre  league  and  labor,  and  the  cer- 
tificate Itsdt  whoi  floated,  and  the  mesne  con- 
veyances in  erldence,  veated  the  title  to  the 
land  In  cmtrorersy  In  the  defendants. 

Opinion. 

I^ieie  was  no  error  In  admitting  the  testi- 
mony of  O.  A.  Seward,  county  clerk  of  Wash- 
ing connty,  that  "It  is  a  well-known  fact,  by 
the  attorneys  of  this  bar,  that  the  said  record 
Is  missing  for  the  years  1839,  1840.  and  1841, 
the  loss  of  which  has  caused  considerable 
trouble  to  the  attorneys  here";  and  the  tes- 
timony of  the  same  witness:  "I  was  Informed 
about  six  years  ago.  when  elected,  that  said 
records  were  missing.  I  do  not  know  of  any 
tradltlim,  except  that  it  is  generally  known 
that  said  records  were  missing."  There  were, 
in  fact,  no  such  records  In  the  office.  They 
were  missing,  and  the  witness  could  testify 
to  the  fact  His  knowledge  of  what  was 
known  to  the  members  of  the  bar  was  also 
admissible,  as  tending  to  show  that  such  rec- 
ords had  existed  and  were  lost  From  the 
nature  of  the  fact  to  be  proved  and  time  In- 
quired about  (over  55  years  ago),  the  difficulty 
of  establishing  it  by  the  testlmoi^  of  living 
witnesses  Is  apparent.  The  best  evidence  at- 
tainable would  probably  be  that  of  r^mtatlon, 
or  what  was  commonly  understood  by  thtee 
who  would  be  most  conversant  with  the  sub- 
ject. It  was  a  matter  of  public  Interest,  and 
upon  this  ground  would  be  admissible;  and 
it  would  be  more  valuable  and  reliable,  as 
coming  from  i)ersoQ8  most  Interested,  and  who 
would  be  expected  to  have  the  best  Informa- 
tion attainable  at  the  time  upon  the  subject 
Such  a  fact  could  hardly  be  established  at  all, 
unless  In  the  way  attempted  on  the  trial  of 
this  case.  1  Greenl.  Ev.  128. 

We  do  not  believe  the  court  erred  In  per- 
mitting the  teBtimony  of  tbls  same  witness  to 
go  to  the  Jury,  that  he  was  Informed,  when 
elected,  "about  six  years  ago,"  that  these 
records  were  missing,  and  tbat  It  was  gener- 
ally known  that  they  were  missing.  We  have 
Roen  that  It  was  proper  to  allow  him  to  state 
what  was  generally  known  concerning  the 
lost  records.  The  time  when  he  became 
aware  of  such  reputatlop  would  also  be 
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proper.  He  became  the  custodian  of  the  rec- 
ords, and  it  seems  reasonable  that  he  should 
be  permitted  to  state  what  he  had  learned 
concerning  some  supposed  to  be  lost  at  the 
time  he  took  charge  of  the  office.  The  fact 
did  exist  that  the  records  were  not  to  be 
found  In  the  office,  and  many  circumstances 
pointed  to  the  faet  that  the^  once  existed,  and 
had  been  lost  The  great  number  of  paperx 
found  anumg  the  papers  of  the  estate  In  tbe 
office  relating  to  the  acts  of  the  court  under 
which  the  estate  was  being  administered,  tba 
interval  of  the  three  years  during  which  sndk 
records  were  missing  aiq>ported  l^r  the  pre- 
sumption that  such  acta  would  be  legally  per- 
formed by  the  ofiteers  of  tbe  conrt  antedating 
the  deeds  of  taie  admhilatrator.  Indicate  tbe 
fact  to  be  proved;  and  It  Is  not  snrprisine 
that  there  should  be  a  truthful  tradition  of 
the  fact  which  the  custodian  of  the  recordx 
mll^t  testify  to,  as  well  as  to  the  time  when 
he  became  aware  of  it.  We  also  believe 
there  waa  no  error  In  admitting  the  testimony 
of  the  witness  Olddlngs  of  the  same  charac- 
ter. 

It  was  proper  to  admit  the  Indorsemente  on 
the  certified  land-office  copy  of  the  certificate, 
by  virtue  of  which  the  land  In  controversy 
was  located,  which  are  certified  to  be  correct 
copies  of  Indorsements  on  tbe  original  oertlfl- 
cate.  Both  parties  plaintiff  and  defendant 
dalm  the  land  located  by  virtue  of  the  cer- 
tificate, indicating  that  It  had  been  located  in 
Robertson  county,  floated,  and  relocated  again. 
Appdlante*  assignment  does  not  show  upon 
what  grounds  they  can  complain  of  the  in- 
dorsements. The  body  of  the  certiflcatp 
shows  that  it  was  issued  upon  the  api^lcation 
of  Shubel  Marsh,  administrator  of  the  estate 
of  Creed  T.  Pendleton:  and,  without  contra- 
diction, it  Is  shown  by  othw  evidence  that  It 
was  originally  located  in  Robertson  count>  . 

Appellante  insist  that  the  cotirt  committed 
error  In  permitting  defendants  to  read  In  evi- 
dence the  certified  copy  of  the  application  for 
the  sale  of  land,  as  found  among  tbe  papers 
of  tbe  estate  of  Creed  T.  Pendleton,  in  the 
county  clerk's  office  of  Washington  connty. 
dated  September  term,  1839,  and  addressi'd 
to  "Hon.  Dan  I.  Toler,  Judge  of  Probate." 
which  petition  shows  that  the  applicant  hna 
administered  the  estate  which  has  come  Into 
his  bands,  as  appeared  by  accompanying  ac- 
count, by  which  It  also  appears  that  he  has 
paid  out  more  money  than  he  has  received; 
also  stating  that  there  are  many  unpaid  debts 
against  the  estate,  probably  amounting  from 
four  to  six  hundred  dollars;  that  be  had  pro- 
cured the  certificate  for  a  league  and  labor 
of  land,  and  located  It  on  Stubs  creek,  in  Kobt^ri- 
son  county;  that  the  land  was  tbe  only  avail- 
able assets  belonging  to  the  estate;  and  pray- 
ing for  an  order  to  sell  so  much  of  tbe  land 
as  would  be  sufficient  to  pay  all  tbe  debts 
against  the  estate.  The  objections  to  the  pe- 
tition made  were  that  Marsh  was  not  at  the 
time  the  administrator  of  tbe  estate;  that  no 
land  had  been  appraised;  that  4he  peiit'-^ 
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does  not  suflldientl;  describe  tiie  land,  be- 
cause the  petftlon  does  not  show  existing 
debts  against  the  estate;  bei-ause  It  Is  not  a 
file  paper;  because  the  certificate  by  which 
the  land  was  located,  and  the  land  lt:<elf,  be- 
longed to  the  heirs  of  Creed  T.  Peadletoi^ 
and  was  not  assets  In  the  hands  of  the  ad- 
lulnlstmtor.  We  think  the  facts  In  evidence 
show  that  Marsh  was  the  administrator  of 
the  estate.  Inhere  Is  in  evidence  a  certifl- 
(■ate  of  the  clerk  of  the  court,  diitpd,  It  is  tnii', 
in  1892,  that  he  was  then  and  had  been  the 
administrator.  The  court  reoomitKed  him  as 
administrator.  He  filed  accounts  as  such, 
and  many  other  papem,  which  the  court  acted 
un,  recognizing  his  authority  as  such;  and 
after  BO  long  a  time,  with  so  many  sustaining 
circumstances,  it  should  not  be  doubted  that 
lie  was  the  legally  authorized  administrator  of 
the  estate.  The  court  had  Jurisdiction  of  the 
matter  of  administration.  It  ererclsed  Juris- 
diction over  the  estate,  as  represented 
Marsh,  the  administrator;  and  It  should  now, 
at  this  late  day,  upon  the  evidence  adduced, 
lie  presumed  that  he  had  been  regularly  ap- 
liolnted.  Bartlett  v.  Cocke.  16  Tex.  478;  Poor 
v.  Bofce,  12  Tex. 

The  petition  wss  among  the  papers  of  the 
estate,— old  tlme-w-om  papers.  In  the  custody 
of  the  clerk.  Zt  was  acted  on  by  the  conrt 
(the  action  Indorsed  thereon),  and  the 
administrator.  It  should  be  received  at  this 
time  as  if  It  had  been  marked  "Filed."  Dunn 
V.  State,  6  Tex.  541;  Holman  t.  GhevaiUler, 
14  Tex.  339;  Bggaiberger  v.  Brandenberger, 
74  Tex,  274,  H  S.  W.  1099;  Lee  v.  Wharton, 
11  T«L  71,  72;  Franklin  t.  Tleman,  62  Tex. 
\t2;  Moody  v.  Butler,  63  Tex.  212. 

The  grant  to  the  heirs  of  Creed  T.  Pendle- 
ton Inured  to  the  estate  of  deceased,  and  be- 
came assets  subject  to  administration.  hyuB 
V.  Sanford.  82  Tex.  58.  19  8.  W.  S47;  Hill  t. 
Moore.  86  Tex.  848.  19  S.  W.  102;  HIU  t. 
Kerr,  78  Tex.  218,  14  S.  W.  566;  Rogers  t. 
Kennard,  S4  Tex.  84;  Soye  v.  Maverick,  18 
Tex.  101;  Babb  v.  Carroll.  21  Tex.  705;  Land 
Co.  V.  Pendleton.  26  C.  C.  A.  608.  81  Fed.  784. 

App^lants  also  Insist  that  the  court  erred 
in  admitting  in  evidence  the  order  (rf  tlie  court 
to  sell  one-half  the  league  In  Robertson  coun- 
ty. We  believe  It  evidences  the  act  of  the 
court,  though  not  found  In  the  minutes  ui>on 
regular  recorda  The  signature  of  the  Judge 
signed  to  the  onler.  an  ancient  document, 
coming  from  the  proper  custody,  will  be  pre- 
sumed to  be  genuine. 

The  report  of  the  sale  to  W.  T.  McFarland 
Is  the  subject  of  similar  objections  to  those 
made  to  the  petition  by  assignment.  The  de- 
scription of  the  land  sold  Is  not  InaufHclent. 
On  this  questltm  we  fully  agree  with  Judge 
Pardee  in  his  opinion  In  the  case  of  Ijiind  Co. 
V.  Pendleton,  abore  cited.  Other  objections 
to  the  report  are  not  wdl  taken,  as  before 
seen,  in  answer  to  objections  to  the  petition. 

We  believe  tlie  petition  for  sale,  dated  June 
29,  1810,  was  correctly  admitted  In  evidence. 
What  has  been  said  as  to  the  admissibility  of 


the  former  petition  for  sale  is  applicable  to 
this,  and  need  not  be  r^ieated;  as  was  the 
order  of  sale  signed  by  the  probate  Judge  and 
the  rcptvt  of  sale. 

Tlie  deeds  of  the  adn^lstrator  to  McFar- 
land and  Glddlnga  were  admlssihle  in  evidence. 
These  deeds  are  set  out  In  full,  with  anthentl- 
catiMks  for  record  and  certificates  of  record. 
In  appeUanV  Mef.  to  which  we  refer. 

If  any  confirmations  of  sale  were  required 
at  the  date  of  the  sales,  the  evidence  ahowa 
conqliiance  in  approving  the  account  of  the 
adrnhdstratM'  diowlng  the  sale.  Ferguson  t. 
Templetm  (Tex.  Civ.  App.)  32  &  W.  148- 
151;  Bartlett  v.  Cocke,  15  Tex.  471.  It  U 
sufllclent  confirmation  If  the  court  reeognixed 
sales.  Robertson  v.  Johnson,  67  Tex.  6S: 
3Ioody  T.  Bntler,  62  Tex.  212;  NeOl  T.  Oody, 
26  Tex.  280.  All  reasonable  presnmptknu 
will  be  Indulged  In  favor  at  these  andeDt 
deeds,  that  everything  necenary  to  be  done 
to  perfect  the  sale  was  pn^erly  done,  it 
uotlilng  appears  to  Impeach  Its  fftfmesA. 
Mlilte  T.  Jones.  67  Tex.  63&^,  4  S.  W.  161. 
and  authorities  cited;  Bartlett  v.  Oocke,  mx- 
pra. 

There  was  no  error  In  ^dmitthig  hi  evidence 
the  mesne  conveyances  after  Uie  administra- 
tor's deeilK  down  to  defendants.  The  ooo- 
veyancM  vested  the  title  to  land  orltfnally  lo- 
cated by  the  certificate,  and  the  ccrtlflcate. 
hi  so  far  as  It  was  the  property  of  the  estate. 
In  the  vendees  of  the  admlnlstfator.  When 
the  certificate  was  floated,  It  was  the  pn^erty 
of  such  vendees,  and  thehr  vendees;  and. 
when  It  was  rdocated,  the  title  to  the  land 
acquired  thereby  vested  in  them;  and  it  was 
proper  for  the  court  to  so  find  and  raider 
Jtulgment. 

In  conclusion,  we  will  say  that  we  hare  con- 
sidered erery  assignment  of  error  presented 
In  lyipellanta*  brief,  and  find  none  of  them 
well  taken.  We  r^er  again  to  the  opinion  of 
Judge  Pardee  in  the  case  at  Land  Oo.  v.  Pen- 
dleton, as  declaring  the  law  upon  the  merits 
of  the  title  Involved  hi  this  sidt  The  law 
there  laid  dovm  Is  sound,  and  we  adopt  the 
opinion  In  so  ta.T  as  It  applies  to  tills  case. 
We  find  no  errw  in  the  Judgment  of  the  lower 
court  and  It  Is  affirmed.  Affirmed. 


CITY  OF  HILLSBORO  v.  JACKSON  et  al.i 
(Conrt  of  CMl  Appeals  of  Texas.  Feb.  16. 
1888.) 

Dbfbctivb  Strbbts  —  Pbrsokal  iNnmiBS  —  Coir- 

TBIBUTOBT  N'SOLIOISCB  — BlIRDSS  OF  PROOT-' 
iKSTSCTOTlGlfS— EARMLR83  EkIIOR — VbRDIOT. 

1.  In  an  action  against  a  city  for  personal  in- 
juries  caused  by  an  excavatioa  in  a  street,  pre- 
Tioos  knowledge  thereof  does  not  necessariiy 
show  contributory  negiigeoce. 

2.  Hie  burden  of  proving  contributory  negli- 
geuce  is  upon  defendant,  unless  It  is  established 
as  a  matter  of  law  by  the  facts  pleaded  or  tb^ 
undisputed  evldmce. 

3.  Appellant  cannot  complain  of  an  erroneous 
iustmction  when  he  requested  an  Instmction  em- 

»  Writ  of  error  denied  by  supreme  court. 
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bodying  the  same  error,  although  It  was  re- 
fused. 

4.  In  an  action  for  personal  Injuries  sustained 
Iv  the  wife  wherein  the  husband  is  joined,  a 
verdict  stating  that  the  jury  found  for  plaintiff, 
naming  the  wife,  shows  they  did  not  consider 
any  damage  as  to  the  husband. 

5.  It  ia  not  error  to  refuse  an  instruction  that 
If  plaintiff  knew  of  the  existence  of  the  ditch, 
ana  thoughtlessly  stepped  into  it,  she  could  not 
recorer,  aa  such  charge  would  hare  told  the 
iury  that  eatain  acts  constltnted  negligence. 

Appeal  from  district  court,  HIU  county; 
Hon.  J.  H.  HIU.  Judge. 

Action  by  Henrietta  V.  Jaekson  and  hus- 
band against  the  city  of  HllLsboro.  From  a 
Judgment  for  plalntUta,  defendant  appeals. 
Affirmed. 

R.  T.  Jones,  J.  T.  Williams,  W.  a  Wear, 
and  W.  C  Morrow,  for  appellant.  W.  E. 
Spell  and  Smith  &  Phillips,  for  appellees. 

JAMBS,  0.  J.  Henrietta  V.  Jackson,  joln- 
«d  by  ber  husband,  brought  this  action,  al- 
leging in  effect,  tiiat  the  city,  while  con- 
atmctlng  sewers,  bad  excavated  a  ditch 
abont  eight  feet  in  d^tta  on  West  Franklin 
street,  and  ran  and  cat  tbe  same  on  and 
across  the  said  street,  and  across  a  certain 
aidewalk,  and  that  the  dirt  from  such  ditcb 
was  tKrown  out  on  one  side  thereof,  and 
that,  on  the  night  of  plaintiff's  injury,  she. 
In  company  with  some  of  her  friendb,  went 
to  visit  an  acquaintance,  and  had  occasion, 
in  doing  so,  to  cross  said  ditch,  which  they 
did  safely,  but  with  difficulty.  After  tbe 
visit  on  their  way  back,  there  being  no  sig- 
nal light  or  other  means  taken  to  apprize 
them  of  the  presence  of  the  ditch,  or  to  af- 
ford protection,  plalntiflf  being  ignorant  of 
where  tbe  ditch  was.  It  being  a  dark  night, 
plaintiff  fell  into  tbe  ditch,  and  sustained 
serious  bodily  Injuries,  through  defendant's 
negligence  In  leaving  said  ditch  at  tbe  place 
and  In  tbe  condition  It  was.  The  answer 
was  by  demurrers,  general  denial,  and  plea 
of  contributory  negligence.  Verdict  for 
plaintiff. 

We  conclude,  as  matters  of  fact,  that  the 
evidence  was  sufficient  to  support  the  ver- 
dict as  to  the  Injuries  being  the  result  of 
defendant's  negilgence,  and  as  to  plaintiffs 
not  being  barred  from  recovering  by  con- 
tributory negligence,  and  that  tbe  verdict 
was  not  excessive.  There  was  a  general  de- 
murrer to  the  petition,  on  tbe  ground  that  it 
alleged  the  night  was  dark;  that  plaintiff 
bad  a  short  time  before  crossed  the  ditch 
with  difficulty,  thus  showing  she  knew  of 
Its  existence;  and  that  It  was  therefore  es- 
eentlal  that  It  should  have  alleged  that  she 
exercised  proper  care  at  the  time.  In  other 
words,  the  meaning  of  the  demurrer  Is  that 
said  allegations  made  a  presumptive  case  of 
negligence  against  her,  and  the  petition,  to 
he  good,  should  have  contained  allegations 
reimttlDg  this  presumption.  The  demurrer 
was  correctly  overruled.  That  plaintiff  was 
Mhown  by  the  petition  to  have  bad,  at  a 
flme  previous  to  tbe  accident,  knowledge  of 


the  existence  of  tbe  dangerous  place,  would 
not  of  Itself  have  warranted  a  court  in  di- 
recting a  verdict  against  her,  as  being  guUty 
of  contributory  negligence  at  the  time  she 
was  hurt.  This  has,  in  effect,  been  held  in 
a  number  of  cases.  City  of  Denison  v.  San- 
ford,  2  Tex.  Civ.  App.  662,  21  S.  W.  784; 
Lee  Railroad  Co.  (Tex.  Sup.)  36  S.  W.  68. 
Here  plaintiff  alleges  that  her  injury  was 
due  to  tbe  negligence  of  tbe  dty.  nierefore, 
if  her  bavlng  seen  this  excavadon  on  a  pre- 
vious occasion  did  not  necessarily  show  con- 
tributory negligence  on  ber  part  at  the  time 
of  Yker  Injury,  tbe  petition  did  not  fall  to  dis- 
close a  cause  of  action.  The  expression  In 
the  case  of  Hallway  Go.  v.  Spicker,  01  Tex. 
427,  to  which  appellant  refers,  has  been  dis- 
approved. Bailway  Co.  t.  Sbleder,  8S  Tex. 
162.  30  8.  W.  902.  And  tbe  declared  rule 
upon  the  subject,  as  we  understand  it,  Is 
that  In  order  to  place  upon  plaintiff  tbe  bur- 
den of  aonerating  himself  from  contribu- 
tory negligence,  either  by  allegation  or  proof, 
tbe  evidence  or  plaintiff's  allegations,  as  tbe 
case  may  be,  must  present  his  act  as  one 
showing  prima  facie  negligence  on  bis  part. 
In  other  words,  his  allegations  or  proof  must 
be  such,  standing  alone,  as  would  warrant  an 
instruction  that  he  bad  been  negligent  And 
this  court  has  thus  applied  the  rule.  DaJ- 
wlgh  V.  Railroad  Co.,  42  S.  W.  1000.  This 
disposes  of  the  subjects  of  tbe  second,  third, 
fourth,  tenth,  and  fourteenth  assignments. 
Appellant's  fourth  assignment  Is  not  valid 
for  tbe  further  reason  that  the  very  charge 
complained  of  bad  been  requested  by  It 
Railway  Co.  t.  Seln,  89  Tex.  63,  8S  S.  W. 
215,  55S. 

The  verdict  expressly  stating  tliat  tbe  Jury 
found  for  the  plaintiff  Henrietta  V.  Jackson 
in  the  sum  of  $2,542,  clearly  shows  that  they 
did  not  consider  any  damage  In  reference  to 
her  husband;  hence  the  clause,  "If  you  fur- 
ther believe  that  tbe  injuries,  if  any,  to  said 
Henrietta  V.  Jackson,  are  permanent,  you 
will  allow  them  such  further  damages  as 
will  reasonably  compensate  plaintiffs  for 
such  personal  Injury,"  and  likewise  the 
clause  mentioned  In  assignment  of  error  7^ 
did  not  prejudice  defendant.  There  Is  ob- 
viously no  error  shown  by  tbe  sixth  assign- 
ment. 

The  eighth  assignment  complains  of  tbe 
refusal  of  an  Instruction  to  the  effect  that  if 
plaintiff  knew  of  the  existence  of  the  ditch, 
and  "she  thoughtlessly,  and  In  an  absent- 
minded  way,  stepped  Into  It  and  this  proxi- 
mately contributed  to  ber  injury,  she  could 
not  recover.  By  this  charge  the  court  would 
have  told  the  Jury  that  certain  acts  con- 
stituted uegligence.  Tbe  same  observation 
disposes  of  the  ninth. 

Tbe  seventh  assignment  may  be  disposed 
of  by  saying  that  the  court  did  charge  tbe 
Jury  concerning  contributory  negligence,  and 
tbe  effect  thereof.  The  sixteenth  assignment 
Is  of  no  force,  nor  the  serenteentli  assign- 
ment   Affirmed.  ^ 
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(Court  of  (Svii  Appeals  of  Texas,   Feb.  16, 
189S.) 

Appbal— Rbvibw — Raii,hoai>8— Stock  — Vaudity 
— Ikjosctiox. 

1.  The  acHon  of  a  trial  coart  on  a  question 
must  be  mvoked  before  such  qtiestiou  can  be 
considered  on  appeal. 

2.  An  injunction  was  properly  granted  to  re- 
Btraln  defendants  from  selling  or  exercising  acts 
of  ownership  over  certificates  of  stock  in  a  rail- 
road corporation,  where  the  order  authorizing 
the  issue  of  the  stock  was  afterwards  revoked 
iiy  the  railroad  commission,  on  the  Rround  tbnt 
the  totnl  amount  of  stock  exceeded  the  value  of 
the  railroad  property,  which  is  prohibited  by 
Rev.  St.  1805,  art  45SiB.  and  the  stock  was  nev- 
er registered  in  the  office  of  the  secretary  of 
state  at  the  instance  of  the  railroad  commission, 
as  reqnired  by  said  article,  and  such  certifi- 
cates of  stock  were  therefore  void  nnder  article 
4581k. 

Appeal  from  district  court,  Bexar  countr; 
Robert  B.  Green,  Judge. 

Salt  b7  the  San  Antonio  &  Gulf  Shore  Rail- 
way Company  against  William  Darls  and 
others.  From  a  Judgment  In  favor  of  plain- 
tiff, defendants  appeal.  Affirmed. 

This  suit  was  brought  on  the  10th  day 
of  January,  189G,  by  the  Son  Antonio  &  Gulf 
Shore  Railway  Company,  a  corporation  duly 
incorpomted  under  the  laws  of  Texas, 
against  the  appellants  William  DaTis,  J.  C. 
Davis,  M.  T.  Davis,  M.  Davis,  J.  G.  Pry, 
J.  S.  Fry,  J.  R.  Tendlck,  James  R,  Davis, 
John  Harrington,  William  Fry,  A.  J.  Fry, 
(ieorge  Daily,  and  W.  Harrington  to  enjoin 
and  restrain  them  In  the  use  of  certain  prop- 
erty alleged  to  be  the  property  of  said  rail- 
way company,  and  for  a  mandatory  order 
requiring  said  appellants  to  deliver  the  prop- 
erty to  the  appellee,  including  Its  railroad, 
and  all  the  equipments  thereof  of  every  descrip- 
tion. As  Its  cause  of  action  plaintiff  al- 
leged: That  John  G.  Clifford  was  Its  presi- 
dent, and  as  such  was  empowered  and  au- 
thorized by  the  statute  of  this  state,  and  the 
by-laws' of  said  corporation,  and  resolutions 
of  Its  board  of  directors,  to  take  possession, 
control,  and  management  of  all  Its  property, 
and  conduct  Its  business.  It  also  alleged 
that  R.  E.  Saddler  was  the  secretary  of  the 
corporation,  and  as  such  was  the  legal  cus- 
todian of  Its  books,  stock  certificates,  corpo- 
rate seal,  charter,  and  all  papers  relating 
to  the  action  and  business  of  the  corpora- 
tion; and  that  J.  Brown  King  was  Its  treas- 
urer, and  as  such  the  legal  custodian  of  all 
moneys  and  financial  account  books  of  the 
company,  together  with  all  deeds  to  Its  prop- 
erty, bills  of  sale,  Invoices,  vouchers,  re- 
ceipts of  money,  subscriptions  to  the  stock 
of  plaintiff's  corporation,  and  all  subscrip- 
tions or  bonuses,  and  stock  and  bonus  notes 
of  plaintiff.  That  defendants,  at  the  time 
of  the  filing  of  the  petition,  had  In  their  pos- 
session all  of  plaintiff's  property,  books,  and 
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papers,  and  held  the  same  without  aathority 
from  Its  board  of  directors  or  of  law,  and 
that  It  was  their  duty  to  deliver  to  plaip- 
tiff  and  its  officers  all  of  said  property, 
books,  papers,  accounts,  etc.,  before  men- 
tioned. That  they  had  In  their  posse^uon 
$360,000  of  the  first  mortgage  bonda  of  the 
corporation  which  bod  been  duly  ececnted 
payable  to  bearer,  and  secured  by  a  first 
mortgage  upob  all  the  property  and  fran- 
chises of  the  company.  That  said  bonds 
should  be  in  the  custody  of  plaintiff's  treas- 
urer and  the  Fanners'  Loan  &  Tmat  Com- 
pany, the  trustees  who  were  the  holders  of 
said  bonds.  That  the  bonds  were  to  be  ne- 
gotiated throngh  aald  trustees,  and  tiad  been 
by  plaintiff  deposited  with,  and  left  In  the 
custody  of,  the  Farmers'  Loan  &  Trust  Com- 
pany for  and  on  account,  and  subject  to 
the  direction,  of  plaintiff  corporation,  and 
that  the  defendant  William  Davis,  at  some 
date  unknown  to  i^ntlff,  and  without  Its 
consent  or  authority,  bad  taken  said  bond* 
from  the  possession  of  said  loan  and  trcst 
company,  and  had  them  in  his  possession 
and  control,  and  refused  to  deliver  them  to 
the  plaintiff  or  its  officers  or  said  trustees. 
That,  if  said  bonds  and  ttie  stock  certifleates 
of  the  company  were  left  in  the  possession 
and  control  of  William  Davis,  or  any  of  the 
defend^ts,  th^  would  be  disposed  of  by 
them,  and  the  proceeds  and  value  thereof 
appropriated  to  their  use  and  benefit,  un- 
less restrained  by  wilt  of  Injunction.  That 
each  of  the  defendants  Is  Insolvent,  and  un- 
able to  respond  In  damages.  That  plalntllTa 
book  of  stock  certificates  has  In  It  a  larsre 
num1>er  of  stock  certificates  filled  ont  an<I 
signed  and  executed  by  the  prosldent  and 
secretary  of  the  corporation,  the  delivery  of 
which  has  never  been  authorized  by  its 
board  of  diractors,  and.  If  it  Is  left  In  the 
poBses^n  of  defendants,  the  stock  certifi- 
cates will  be  taken  ont  and  delivered,  to 
plaintiff's  Irreparable  Injury.  Upon  prvf^en- 
tatton  of  the  petition  to  the  district  Judge, 
he  ordered  the  clerk  of  his  court  to  Issue  the 
alternative  vnit  of  mandamus  prayed  for. 
and  to  Issue  notice  to  defendants  to  show 
cause  why  the  writ  of  injunction  should  not 
be  Issued.  Be  also  ordered  the  clerk  to  Is- 
sue a  restraining  order  pending  the  aetloa 
on  the  application  for  injunction  and  man- 
damus upon  the  plaintUTs  executing  the 
bond  In  the  sum  of  93,000.  Upon  a  bear 
ing  of  the  application  the  Injunction  as 
prayed  for  was,  on  the  16th  day  of  January. 
1805,  awarded  to  plaintiff.  The  decree 
awarding  the  writ  expressly  provided  that 
it  should  operate  only  against  the  defend- 
ants, tbelr  agents,  servants,  and  empIoytV. 
and  against  them  oidy  as  to  the  property, 
books,  contracts,  etc.,  which  belonged  to  thi> 
railway  company,  and  wblch  were  In  pos- 
session of  defendants  either  at  the  date  of 
the  decree  or  when  the  restraining  or«1er 
was  first  Issued.  It  also  provides  that  the 
injunction  shall  not  In  any  manner  luter- 
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fere  with  defendants,  or  deprive  them  of 
any  rights  or  prlTlleges  they  may  have  u 
ttockholders  or  officers  of  said  railway  com- 
pany, except  as  therein  provided. 

On  Jannai?  25,  1805,  plaintiff  filed  Its  first 
amended  original  petition,  by  which,  In  ad- 
dition to  the  original  defendants,  John  Scot^ 
H.  O.  Engelke,  Geoi%e  Dnllnlg,  and  J.  S.  Mc- 
Neil, were  made  parties  defendants.  After 
reiterating  the  allegations  In  Its  original  peti- 
tion. It  was  alleged  In  the  amended  one  that 
since  the  service  of  the  writ  of  Injunction  up- 
on defendants  named  hi  the  original  petition, 
that,  In  order  to  avoid  and  evade  the  Injunc- 
tion and  orders  made  for  the  enforcement 
thereof,  the  original  defendants,  togeUier 
with  John  Scott,  H.  O.  Engelke,  and  George 
Dullnlg,  for  the  purpose  of  keeping  William 
Davis  and  hip  co-defendants  in  control  of 
plalntlfTs  property,  bare  unlawfully  placed 
one  J.  S.  McNeil  in  possession  of  said  prop- 
erty, and  that  said  defendants  Engelke,  Dnll- 
nlg,  Davis,  and  Scott  are  claiming  the  right 
and  possession  thereof  through  a  certain  con- 
struction contract  made  by  plaintiff,  which 
is  attached  to  the  petition,  and  made  a  part 
thereof;  that  William  Davis  unlawfully  and 
wrongfully,  and  In  vlolatton  of  the  terms  of 
said  contract,  delivered  to  said  defendants 
Bngelke  and  Dullnlg  $230,000  of  the  com- 
pany's first  mortgage  bonds.  In  this  peti- 
tion plaintiff  prayed  that  a  mandatory  writ 
of  injunction  Issue,  enjoining  the  defendants, 
and  each  of  them,  their  servants,  agents,  and 
employes  from  in  any  manner  disposing  of, 
damaging.  Injuring,  or  In  any  wise  Incum- 
brancing said  bonds,  stock  certificates,  or 
any  other  property,  books,  or  papers  men- 
tioned or  described,  and  that  defendants,  or 
«ach  of  them,  their  servants,  agents,  or  em- 
ployfis,  are  enjoined  from  in  any  wise  inter- 
fering with  the  plaintiff,  its  oflicers,  servants, 
and  agents,  In  the  possession,  management, 
and  control  of  Its  line  of  railway,  property, 
books,  and  papers,  connected  with  the  busi- 
ness of  the  company;  and  that  said  writ  re- 
quired defendants,  and  each  of  them,  to  de- 
liver over  to  plaintiff  or  Its  officers  all  of  said 
bonds,  rolling  stock,  books,  papers,  accounts, 
and  moneys,  and  all  other  property,  books, 
and  papers  described  In  the  petition.  Upon 
this  petition  the  district  Judge  Indorsed  the 
following  flat:  "The  clerk  wlU  Issue  the  writ 
BB  herein  prayed  for,  except  as  abridged  by 
the  order  entered  herein  on  January  24,  1895, 
against  H.  O.  Engelke,  George  Dullnlg,  John 
Scott,  and  J.  S.  McNeil,  their  agents,  serv- 
ants, and  employes,  upon  plaintiff's  execut- 
ing a  bond  In  the  sum  of  $3,000;  and  In 
framing  the  writ  under  this  o^er  the  clerk 
will  follow  the  order  made  herein  on  January 
34,  1S05." 

On  the  14th  day  of  February.  1895,  the 
plaintiff  filed  Its  second  amended  original 
petition,  which,  after  reciting  the  allegations 
In  the  original  and  first  amended  original  pe- 
tition, allegus  that  the  defendiints  William 
Davis,  J.  G.  Fry,  J.  S.  Fry,  James  R.  Davis, 


William  C  Davis,  J.  C.  Davis,  Henry  Brash- 
er, James  M.  Dolan.  and  M.  T.  Davis  are  In 
possession  of  certain  shares  purporting  to  be 
capital  stock  of  the  plaintiff  corporation. 
Here  follows  a  description  of  the  shares  al- 
leged to  be  in  possession  of  each  respective 
defendant.  It  Is  then  alleged  that  such 
shares  are  Illegal,  fraudulent,  and  void;  that 
they  were  issued  In  violation  of  law,  tvithout 
plaintiff  corporation  having  received  value 
therefor,  either  In  cash  or  services;  that  the 
stock  was  Issued  wlUiout  the  authotltyor  con- 
sent of  the  board  of  directors,  but  that  said 
shares  of  stock  were  on  the  11th  day  of  Janu- 
ary, 1895,  by  the  Erectors  of  the  corporation, 
ordered  canceled;  that  said  stock  held  by  said 
defendants  has  never  been  authorized  by  the 
railway  commissioners  of  Texas,  or  by  the 
secretary  of  state;  that  the  Issue  greatly  ex- 
ceeds In  value  the  railway  property  of  said 
company,  and  that  the  stock  was  Issued  and 
delivered  to  said  defendants  in  violation  of 
an  act  of  the  legislature  of  Texas  approved 
April  8,  1892,  regulating  Uie  isauanoe  of 
stocks  and  bonds,  and  is,  therefore,  null  and 
void;  that  the  above-named  defendants  have 
caused  to  be  published  a  notice  calling  for 
a  special  meedng  of  the  stockholders  of 
plaintiff  corporation,  to  be  held  at  the  ofllce 
of  the  company  on  Saturday,  February  23, 
1895,  wherein  they  state  that  the  object  and 
purpose  of  said  special  meeting  is  to  remove 
the  present  directors  of  the  plaintiff  corpora- 
tion; that  It  is  the  object  and  purpose  of  said 
defendants  to  vote  at  the  meeting  said  illegal 
and  void  stock,  and  thereby  elect  themselves 
as  directors,  and  obtain  control  and  manage- 
ment of  the  corporation,  with  a  view  to  mis- 
using and  mismanaging  its  property  In  fran- 
chise, to  the  injury  of  the  bona  fide  stockhold- 
ers of  said  company;  that.  If  said  defend- 
ants are  allowed  to  hold  said  election  and 
vote  said  Illegal  stock,  Irreparable  Injury  will 
be  done  to  the  company's  bona  fide  Stock- 
holdors.  The  petition  prays  for  an  ancillary 
writ  of  Injunction  restraining  said  defendants 
from  voting  said  stock  at  said  special  meet- 
ing, and  from  calling  or  holding  an  election, 
or  any  meeting,  as  stockholders  of  said  com- 
pany, nnder  and  by  virtue  of  said  lUegal 
stock.  On  the  22d  day  of  February,  1805, 
upon  hearing  of  the  application  tor  the  an- 
cillary writ,  It  was  ordered  by  the  court  to 
be  issued  as  prayed  for. 

On  June  19.  1897,  the  defendants  ffled  their 
first  amended  original  answer  In  Hen  of  all 
former  pleadings.  This  answer  conti^ns  no 
exceptions  to  the  pleadings  of  plaintiff.  This 
pleading  contains  much  impertinent  and  ir- 
relevant matter.  The  substance  of  so  much 
of  It  as  Is  pertinent  is  as  follows:  It  q>eclal- 
ly  denies  that  G.  G.  GIfford  is,  or  ever  was. 
the  duly  elected  and  qualified  president  and 
general  manager  of  said  railway  company,  or 
tlmt  he  ever  at  any  time  had  legal  authority 
to  act  as  such,  or  had  any  right  to  take  pos- 
session of,  manage,  or  control  said  railroad 
or  Its  property.   It  also  denl«uthat  defend- 
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anta,  or  either  of  tbem,  bas  In  bis  or  their 
poswBBlou  said  $360,000  lo  bond!  of  tbe  com- 
pany, or  had  when  tbe  writ  of  Injunction  was 
served  on  thvm;  bnt,  on  the  contraiy,  a.ven 
that  said  bonds  were  paid  to  tbe  construction 
company,  a  jtartnersbip  composed  of  George 
Dnllnlg,  H.  O.  Engelke,  John  Ireland,  J.  C. 
Davis,  and  John  Scott,  who  received  said 
bonds  on  a  contract  to  bnlld  and  equip  said 
road,  as  compensation  for  their  services.  It 
alleges:  {!)  Tbat  tbe  defendant  William  Da- 
vis Is,  and  bas  at  all  times  been,  president  of 
said  railway  company,  and  has  never  bem 
legally  deposed,  bat  tbat  the  resolution  ap- 
pointing Clifford  president  and  manager  was 
without  authority  of  Uw.  and  void.  <2)  That 
defendants  are  In  lawful  possession  of  Uie 
majority  of  tbe  stock  of  the  company,  wbidi 
la  set  ont  In  tbe  answer  by  giving  the  num- 
ber of  tbe  certificates,  afaaras,  and  amounts 
held  1^  the  respective  defendants.  (3)  That 
said  stock  Is  valid  and  legal,  and  was  issued 
in  strict  conformity  with  law,  by  the  author- 
ity and  consent  of  the  board  of  directors  of 
the  corporation,  and  baa  never  been  cancded 
or  set  aside  by  any  legal  order,  and  tbat  all 
attempts  to  invalidate  or  cancel  the  same  on  j 
the  part  of  the  board  of  directors  are  fraudn-  { 
lent,  and  without  the  autiiorlty  of  law;  and  i 
tbat  It  Is  not  true,  aa  stated  by  plaintiff,  thit 
said  stock  la  not  authorised  by  the  railway 
commission  of  Texas  or  the  secretary  of 
state.  (4)  That  after  the  regular  organiza- 
tion of  said  company  it  compiled  with  every 
duty  Imposed  open  It  In  the  Issuing  the  bonds 
and  stock,  and  same  was  deposited  with  the 
railway  commission  of  the  state  of  Texas  In 
comformlty  of  law  as  required  and  directed 
by  the  railway  commission  In  October,  18^, 
and  tbat  said  railroad  commission  accepted 
same  as  being  in  compliance  with  law,  and 
tbe  stock  was  awarded  to  tbe  defendants 
and  other  stockholders  in  good  faith,  and  In 
accordance  with  permission  and  direction  of 
said  commission,  and  of  the  laws  of  the 
state;  and  that  said  stock  became  a  vested 
right  in  defendants,  and  Is  now  hdd  and 
owned  by  them,  and  no  act  of  said  railway 
company,  or  n^lect  or  failure  on  the  part  of 
the  railway  commission,  or  other  oflicer  of 
the  state,  or  board  of  directors,  could  Invali- 
date the  same;  and  that  any  and  all  acta  or 
atti-mpta  to  invalidate  said  atock  are  void, 
and  that  any  subsequent  acts  of  tbe  board 
of  directors  or  railroad  commission  in  ai;>- 
provlng  the  Issue  of  other  stock  than  tbat 
claimed  by  defendants  are  without  authority 
of  law,  and  founded  on  fraud,  deception,  and 
wrongful  conduct  of  said  board  of  directors. 

On  August  5,  1887,  the  plaintiff  tiled  Its 
first  8upplc»uental  petition,  which,  after  ex- 
cepting to  tbe  defendants*  first  amended 
original  answer,  substantially  avers  that  the 
shares  of  stock  claimed  by  defendants  are 
fraudulent  and  void.  In  th&t  aald  stock  was 
Issued  in  violation  of  the  statutes  of  this 
state  regulating  the  Issuance  of  stock  of  rail- 
way companies,  for  the  reasons  (1)  tbat  the 


ludders  of  said  stock  never  paid  to  plaintiff* 
oorporatlMi  the  value  of  tbe  stock,  either 
In  money  or  services;  &)  that  tbe  amount  of 
stock  Issued  was  in  excess  of  tbe  value  of 
tbe  company's  property  at  the  date  of  Its 
Issuance;  (8)  tbat  Its  Issuance  was  not  au- 
thorized by  the  Railway  Commission  of  Tex- 
as. It  is  then  specially  averred:  That  on 
the  9th  day  of  October,  18&4.  the  railway 
commission,  on  the  application  of  plaintiff, 
authorized  an  issuance  of  $360,000  In  bonds 
to  plaintiff  company,  together  with  2,850 
shares  of  stock,  bot  that  on  the  2&tb  day  of 
January,  1885,  said  shares  were  by  said 
railway  commission  revoked,  because  tbe 
same  were  Illegally  issued,  and  said  commis- 
sion, by  an  order  of  tbat  date,  authorized 
tbe  Issuance  of  otber  shares  of  stock  amount- 
ing to  $53,000  to  certain  parties,  whose 
names  are  set  out  In  said  petition.  That  the 
shares  of  stock  bo  Issued  were  duly  regis- 
tered in  the  office  of  the  secretary  of  the 
state  of  Texas,  and  each  certificate  therefor 
contains  tbe  fbllowlng  Indorsement:  "Ro- 
istered In  the  office  of  the  secretary  of  state 
by  direction  of  the  railway  commission  of 
Texas.  Austin,  Texas,  January  28,  18!^"— 
signed  by  the  secretary  of  state  in  bis  ca- 
pacity, with  the  seal  of  the  state  thereto  af- 
fixed. That  said  stock  Is  the  only  valid  and 
subsisting  stock  ever  Issued  by  the  plaintiff 
corporation,  and  the'  only  stock  of  said  com- 
pany that  was  ever  registered  with  the  sec- 
retary of  state  as  tbe  law  requlrea  That  by 
a  former  order  of  the  district  court  In  which 
this  suit  Is  pending,  all  of  the  property  of 
plaintiff  corporation  was  placed  In  the  hands 
of  Henry  Terrell,  as  the  receiver  of  plaintiff, 
on  application  of  the  defendants  in  this 
cause.  That  said  property  was  admlnlatered 
by  aald  receiver  under  orders  and  judgment 
of  said  court  until  the  11th  day  of  April, 
1890.  when  said  district  court,  on  application 
Joined  in  by  defendants,  rendered  a  decree 
of  foreclosnre,  and  a  sale  was  made  tbere- 
nnder  on  the  7th  day  of  July,  1888,  at  which 
sale  all  tbe  property,  franchises,  and  cor- 
porate rights  of  plaintiff  corporation  were 
purchased  by  Oscar  Bergstrom  as  the  trus- 
tee for  Geoi^  Didlnig  and  die  estate  of 
John  Irdand,  deceased,  for  $160,000,  one^tmrtk 
cash,  and  the  cash  paym«it  to  be  made  on 
delivery  of  deed.  That  upon  an  application 
asking  for  the  -confirmation  of  said  sale  th«> 
district  court  referred  the  same  to  the  mas- 
ter In  chancery  to  take  testimony  thereon, 
and  make  his  report  Upon  tbe  bearing  of 
the  matter  so  referred  to,  the  defendants  In 
this  cause  appeared  in  perscm  and  by  attor- 
ney, and  resisted  the  confirmation  of  said 
sale,  but  that  tbe  master  In  chancery,  after 
the  hearing,  reported  to  the  district  court 
that  the  sale  was  falriy  and  properly  made 
whereupon  said  court  entered  a  decree  con- 
firming said  sale,  and  directed  the  receiver  to 
make  to  the  purchaser  a  deed  to  the  proper^ 
so  purchased,  and  tbat  such  decree  la  sUlI 
In  force  and  effect   That  In  pursuance  of 
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said  decree,  imd  by  autliorlty  ibereof,  Oscar 
Bergstrom,  as  trustee,  was  placed  in  posses- 
sion of  all  property,  franchises,  and  corpor- 
ate rights  of  plaintiff  corporation;  the  court, 
however,  reserving  the  right  to  take  posses- 
sion of  said  property,  should  said  trustee  fail 
to  pay  the  balance  of  the  purchase  money 
when  it  became  due.  That  any  right,  title, 
or  Interest  which  defendants  ever  had  by 
virtue  of  being  stockholders  in  the  plaintiff 
(-■orporation,  or  any  power  or  authority  which 
they  ever  had  to  control  said  corporation  or 
hold  corporate  meetings,  have  passed  to  Os- 
car Bergstrom,  as  trustee,  by  virtue  of  the 
decree  confirming  the  sale  of  the  company's 
property  and  franchises  to  him.  That  de- 
fendants are  not  claiming  in  good  faith  to 
own  any  valid  or  subsisting  stock  In  the 
plaintiff  corporation,  but  their  object  and 
purpose  in  seeking  to  have  the  Injunction 
dissolved  Is  to  vote  said  illegal  and  fraudu- 
lent  stock  In  order  to  cast  a  cloud  upon  the 
title  of  said  purchaser,  and  to  prevent  the 
sale  of  securities  Issued  upon  the  faith  of 
said  property. 

On  August  6,  1807,  the  defc-udants  filed  a 
supplemental  answer,  in  which  they  demur- 
red to  plaintifTs  supplemental  petition  and 
the  pleadings  to  which  It  was  supplemen- 
tary. Besides  the  general  demurrer,  this  sup- 
plemental answer  contains  a  number  of  spe- 
cial exceptions  to  plaintlflfs  pleadings,  which 
are  not  necessary  for  us  to  state  here.  De- 
fendants, In  their  supplemental  answer,  deny 
that  the  sale  of  plaintiffs  road  was  valid,  or 
that  they  Joined  in  the  application  for  the 
sale.  They  also  deny  that  they  are  Insolvent, 
but  aver  that  they  are  ready  to  respond  to 
any  Judgment  that  plaintiff,  or  any  one  else, 
may  Justly  recover  against  them.  They  then 
make  the  following  avermunts:  ■  (1))  That  the 
voting  and  tsfiulng  of  the  stock  claimed  by 
plaintiffs  was  In  violation  of  law  of  the  state 
and  of  the  by-laws  of  the  company;  (2)  that 
the  stock  Issued  and  held  by  them  was  not, 
when  issued,  in  excess  of  the  value  of  the 
road;  (3)  that  such 'stock  was  paid  for  in 
money  and  services  or  by  other  proper 
means;  (4)  that  the  railroad  commission  had 
no  legal  power  to  revoke  their  stock,  and 
that  Its  order  of  revocation  was  without  au- 
thority of  law,  and  not  binding  upon  them; 
(5)  that  all  orders  In  the  receivership  are 
yet  subject  to  revision  In  the  cause  in  which 
It  was  granted,  not  fully  terminated.  On  the 
14th  day  of  October.  1807,  the  defendants, 
upon  the  ground  that  they  had  fully  an- 
swered all  of  the  allegations  In  plaintifTs 
pifiuliugs,  moved  the  court  to  dissolve  the 
temporary  and  ancillary  Injunction,  thereto- 
fore granted,  whereupon  the  court  held  that 
the  following  special  exceptions  contained 
In  plaintiff's  first  supplemental  pleadings  to 
defendants'  answer  were  well  taken,  viz.: 
(1)  Sftid  answer  nowhere  states  that  defend- 
ants' alleged  shares  of  stock  were  author- 
ized by  the  railway  commission  of  Texas, 
and  registered  by  the  secretary  of  state.  (2) 


Said  answer  seeks  to  attack  collaterally  the 
orders  of  the  raihvay  commission,  for  which 
reasons  the  defendants'  motions  to  dissolve 
the  injunctions  were  denied,  and,  the  de- 
fendants failing  to  further  amend  their 
pleadings.  Judgment  was  entered  In  favor 
of  plaintiff,  perpetuating  the  injunction,  from 
which  Judgment  the  defendants  have  ap- 
pealed. 

H.  U  DIgnowlty,  F«ter  Shields,  and  Clark 
ft  Gulnn,  for  appellants.  Upson,  Bergstrom 
&  Newton,  W.  W.  King,  Franklin  ft  Cobbs, 
and  Jobn  R.  Shook,  for  app^ee. 

NEILL,  J.  (after  stating  the  facts).  The 
first  assignment  of  error  is  as  follows:  "The 
court  erred  in  considering,  over  defendants' 
objection,  the  exceptions  as  presented  by 
plaintiff  in  Its  first  supplemental  petition, 
filed  August  5,  1807,  to  defendants'  plead- 
ings, before  taking  ap  defendants'  excep- 
tions to  plaintiff's  pleading."  No  bill  of  ex- 
ceptions was  taken  by  defendants  to  the 
action  of  the  court  herein  complained  of. 
I  The  only  reference  found  In  the  rotovd  to 
1  the  question  raised  by  this  assignment  is 
found  In  the  beginning  of  the  decree,  and 
It  Is  as  follows:  "Be  It  remembered,  that 
on  tills,  tlio  14ih  day  of  Octjlu^r,  ISiiT,  tin 
defendants  called  up  their  motion  to  dis- 
solve the  temporary  Injunction,  to  wit,  the 
ancillary  injunctions  granted  herein  on  the 
22d  day  of  February,  1805,  as  also  that 
granted  on  the  IGth  day  of  January,  1S05. 
whereupon  the  court,  over  the  objection  and 
exception  of  defendants,  upon  suggestion  of 
plaintiff,  elected  to  first  consider  the  excep- 
I  tions  of  plaintiff  as  set  out  In  plaintiff's  first 
I  supplemental  petition,  filed  August  5,  1897." 
'  It  Is  seen  from  this  extract  of  the  Judgment 
that  the  question  brought  before  the  court 
for  its  determination  was  whether  appel- 
lants' answer  was  sufficient  to  warrant  the 
court  In  granting  the  motion  based  thereon 
to  dissolve  the  writs  of  Injunction  thereto- 
fore Issued.  To  determine  this  question,  the 
sufliciency  of  appellants'  answer  was  before 
the  court,  and,  in  our  opinion,  the  court 
adopted  the  proper  method  of  considering 
It  By  sustaining  these  exceptions,  the  court 
merely  held  that  appellants'  answer  to  the 
merits  was  not  such  a  complete  response  to 
the  allegations  made  by  appellee  as  enti- 
tled appellants  to  a  dissolution  of  the  writs. 
This  did  not  preclude  the  appellants  from 
>  having  their  exceptions  to  appellee's  plead- 
ings taken  up  and  passed  upon  by  the  court 
and,  if  they  deemed  such  pleadings  were 
not  sufficient  to  authorize  the  Injunction, 
they  should  have  then  called  the  court's  at- 
tention to,  and  asked  it  to  consider,  the  ex- 
ceptions they  had  filed  to  such  pleadings. 
If,  then,  the  court  had  refused  to  pass  upon 
their  exceptions,  they  could,  by  excepting 
to  said  action,  have  had  It  reviewed  on  ap- 
peal. But  as  the  case  Is  presented  to  us 
now,  no  question  as  to  the  aufflciency  of 
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app(>Il<v' :j  pleadings  can  be  considered.  The 
actluu  of  a  trial  court  upon  a  question  In  a 
caso  must  be  Invoked  before  such  qaeatlon 
can  be  considered  by  an  appellate  court 

The  second  and  third  assignments  of  er- 
ror complain  of  the  court's  sustaining  the 
exceptions,  heretofore  quoted,  of  appellee  to 
appellaiHs'  answer.  It  will  be  seen  from 
our  sinicinont  of  the  case  that  it  Is  directly 
averred  by  the  appellee  that  the  shares  of 
stock  held  and  claimed  by  appellaots.  and 
by  virtue  of  which  they  claimed  to  exer- 
cise the  rlifhts  and  privileges  of  stockhold- 
ers, were  not  authorized  to  be  Issued  by 
the  railway  commission,  nor  rccistered  by 
the  secretary  of  state.  The  alleged  wrongs 
which  were  sought  by  appellee  to  be  averted 
by  Injunction  were  averred  to  flow  from 
appellee's  holding  Illegal  and  unauthorized 
stock  certificates  of  the  corporation,  and  It 
was  Incumbent  upon  appellants  to  expressly 
deny  the  illegality  of  the  shares  held  by  them. 
And  to  show  such  facts.  If  th^  existed,  as 
would  constitute  the  shares  of  stock,  whl(di  they 
held  and  claimed  conferred  upon  them  the  rights 
of  stockholders,  valid  and  legal,  In  order  to  hare 
the  Injunction  dissolved  upon  their  answer. 
The  Inference  from  their  answer  is  clear 
ihat  the  order  of  the  railway  commission 
authorizing  the  issue  of  the  shares  of  stock 
held  by  them  was  afterwards  revoked  by 
the  railway  commission  upon  the  ground 
that  the  original  order  for  Its  IsBuauce  was 
umiutborlzed,  and  not  in  compliance  with 
law.  It  is  provided  by  articio  4r)S4s:.  Rev. 
St  1805,  that  "in  no  event  shall  the  stock 
exceed  the  value  of  the  railway  property, 
and  the  correct  aggregate  amount  of  stock 
so  Issued  by  each  railway  company  shall  be 
certified  to  and  registered  in  the  office  of 
the  secretary  of  state  by  or  at  the  Instance 
of  the  railway  commission."  And  article 
■1584k,  Rev.  St  _  189o,  provides  that  "every 
certllScate  of  stock  in  any  railroad  company 
which  shall  be  made,  Issued  or  sold  with- 
out a  compliance  with  this  chapter,  shall 
be  void."  The  appellants,  in  their  answer, 
did  not  traverse  in  any  manner  appellee's 
allegation  that  the  stock  held  by  them  was 
never  registered  in  the  office  of  the  secre- 
tary of  state  on  or  at  the  instance  of  the 
railway  commission.  For  the  purpose  of  the 
exceptions  sustained  by  the  court,  this  alle- 
gation must  be  taken  as  true.  If  true,  ap- 
pellants were  only  masquerading  as  stock- 
holders of  appellee  corporation,  to  its  in- 
jury, and  are  proper  subjects  of  the  Injunc- 
tion sued  out  against  them  In  this  case. 
The  effect  of  appellants'  failure  to  traverse 
these  allegations  was  to  confess  their  truth. 
The  stock  being  confessedly  void  under 
which  they  claimed  to  exercise  the  rights 
of  stockholders,  they  had  no  right  to  the 
possession  of  appellee's  property,  or  to  inter- 
fere with  the  management  of  Its  road  or  Its 
affairs;  and,  having  failed  to  amend  their 
pleadings  so  as  to  show  that  the  actions 
complained  at  by  appellee  were  not  wrong- 


ful and  lll^al,  there  was  no  merit  In  tbe 
case  for  them  to  try,  and  tbe  court  properly 
so  held. 

As  all  the  rights  claimed  by  appellants 
were  dependent  upon  their  being  stockhold- 
ers, and  as  a  judicial  sale  had  been  made 
of  the  railroad,  the  rights  claimed  by  ap- 
pellants, If  they  ever  existed,  then  ceastnl; 
for  it  la  provided  by  article  45^  that 
"every  Judicial  sale  •  •  •  of  any  rail- 
road In  this  state  hereafter  made,  which 
shall  have  the  effect  to  discharge  the  prop- 
erty so  sold  from  liability  In  the  hands  of 
purchasers  for  claims  for  damages,  unse- 
cured debts,  or  Junior  mortgages,  against 
such  railway  company,  so  sold,  shall  have 
tbe  effect  to  annul  and  cancel  all  claims  of 
any  stockholder  therein  of  any  share  In  the 
stock  of  such  railroad."  Therefore,  If  there 
ever  was  any  merit  In  the  matters  alleged 
by  appellants  In  defense  of  appellee's  action 
which  entitled  them  to  a  trial  of  the  cause, 
It  ceased  upon  the  sale  of  the  railroad, 
which  had  the  effect  of  canceling  their 
claims  to  the  shares  of  stock  in  said  com- 
pany, and  It  would  have  been  futile  in  the 
district  court  to  have  tried  the  case  npon 
Issues  which  had  ceased  to  exist  In  our 
opinion,  there  Is  no  error  In  the  Judgment 
of  tbe  district  court  which  entitles  appel- 
lants to  have  it  reversed,  and  the  cause  re- 
manded for  trlaL  The  Judgment  la  there- 
fore affirmed. 


HILL  et  aL  t.  GRANT  et  al.t 

(Oourt  of  OlvU  Appeals  of  Texas.   Feb.  16. 

1898.) 

Administration  —  Bstatss  or  BoLDiiiia— Judo- 

MBSTS— ColXATBRAL  ATTACK— ASSiayHBins  OF 

Error  —  Qditclaim  DesDd  —  Considiution'  — 
Bona  Fidb  Pl'kcha3BR3— Pbssomptiokb — Evi- 
DBxoB  — Judicial  Notios  —  Trkspass  to  Tbt 
Title. 

1.  Act  Jan.  14,  1S41,  p.  53,  providing  that 
no  administrator  shall  be  appointed  on  me  es- 
tate of  any  volunteer  from  a  foreign  country 
who  may  have  fallen  in  the  battles  of  the  re- 
public, to  any  person  who  shall  not  show  himsdf 
entitled  to  the  same  as  next  of  Idn.  does  not 
apply  to  estates  of  soldleta  who  died  after  its 
passage, 

2.  The  jndfrments  of  a  county  court  in  the 
administratioQ  of  an  estate,  of  which  it  has 
jurisdiction,  however  erroneons,  are  not  vend, 
and  hence  cannot  be  impeached  collaterally. 

3.  Where  there  is  no  assignment  of  error 
copied  into  the  brief,  the  correctness  of  the 
court's  ruling  cannot  be  inquired  into. 

4.  Quitclaim  deeds  are  as  effective  in  con- 
veying such  title  as  the  grantors  had  to  tbe 
grantees  as  deeds  of  general  warranty. 

5.  One  claimini;  title  by  quitclaim  deed  need 
not  prove,  aliunde  the  instrument,  a  payment  of 
tbe  consideration  by  the  grantee. 

6.  A  qnitclaim  deed  conveys  only  sndi  title 
as  the  grantor  hod,  and,  where  there  is  no  con- 
sideration proved  outside  of  the  recitals  In  the 
deed,  the  grantee  cannot  be  considered  a  bona 
tide  purchaser,  as  againat  a  prior  grantee^  eveo 
if  he  had  no  notice  of  the  prior  deed. 

7.  I>eedB  will  be  presumed  to  have  been  ft- 


1  Rehearing  denied. 
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corded  in  thv  proper  county,  aoless  the  contrair 
la  Bhown. 

&  CourtB  cannot  take  pudicial  cognizance  of 
the  date  of  the  organization  of  a  count;. 

9.  Sarles*  Early  Lawa  of  Texas  if  a  work  pub- 
lished by  private  indiTiduals,  and  Is  hence  not 
admissibie  in  evidence  to  show  that  certain 
counties  were  created,  in  whole  or  in  part,  from 
another  county,  or  when  they  were  created. 

10.  In  trespass  to  try  title,  when  plaintiffs  fail 
to  make  oat  their  case,  defendants  need  not 
■how  title  in  themaeiTes. 

11.  In  trespass  to  try  title, -where  platntifls  fail 
to  make  oat  their  case,  defendants  are  entitled 
to  jndsment  forever  concludinK  all  claims  of 
plaintifTs  to  the  premises. 

12.  Where,  in  trespass  to  try  title,  plaintiffs 
fail  to  prove  title,  clauses  added  to  a  judg- 
ment that  plaintiffs  take  nothing  by  their  suit, 
etc.,  removing  cloud  and  quieting  defendants* 
title,  add  nothing  to  the  former  part  of  the 
judgment,  and  are  harmless  error. 

Error  from  district  court,  Dimmit  county; 
M.  F.  Lowe,  Judge. 

Action  by  E.  P.  HiU  and  others  against  W. 
B.  Grant  and  others  of  trespass  to  try  title 
to  land.  Judgment  for  defendants.  Plalii- 
tlffs  bring  error.  Affirmed. 

West  Sl  Cochran,  for  plalntlfh  In  error. 
James  Routledge,  Tor  defendants  In  error. 

NEILL,  J.  Plaintlira  In  error,  B.  P.  HHI, 
Presley  K.  Swing,  and  Henry  Braahear,  as 
Independent  executors  of  W.  R.  Baker,  de- 
ceased, bronght  this  suit  In  1898,  In  the  or^ 
dlnary  form  of  an  action  of  trespass  to  try 
title,  against  the  defendants  In  error,  H.  H. 
Orant  W.  E.  Grant,  and  O.  A.  Johnston,  the 
administrator  of  the  estate  of  S.  "M.  Ellis, 
deceased,  to  recover  960  acres  of  land  patent- 
ed to  Alfred  S.  Donovan,  situated  In  Dimmit 
county,  Tex.  The  defendants  answered  by 
pleas  of  not  guilty;  statutes  of  limitation  of 
three,  five,  and  ten  years:  by  plea  in  recon- 
vention, wherein  they  asserted  that  plalntitTs 
were  claiming  title  to  the  property  under  cer- 
tain probate  proceedings  in  the  county  court 
of  Harris  county,  In  the  matter  of  the  estatfl 
of  A.  S.  Donovan,  deceased,  and  certain 
deeds  emanating  from  said  proceedings, 
They  averred  that  said  probate  proceedings 
were  void  because  of  fraud  and  a  lack  of 
JuriBdlctlon  of  the  court  -wherein  they  were 
had  to  administer  on  said  estate,  and  asked 
judgment  against  idaintlffs  tfa  the  title  and 
possession  of  the  property,  and  cancelation 
of  said  probate  proceedings  and  of  the  Aeeda 
under  which  plaintiffs  claim.  The  case  was 
tried  by  the  court  without  a  jury,  and  judg- 
ment Tendered  that  plaintiffs  take  nothing 
by  their  suit  against  the  defendants  for  the 
land,  and  that  defendant  G.  A.  Johnston,  in 
hts 'capacity  as  administrator,  on  his  plea  in 
reconvention,  have  judgment  a^ust  plain- 
tiffs for  the  title  to  and  poasesslon  of  the 
land,  and  for  cancellation  of  the  probate  pro- 
ceedings and  deeds  under  which  plaintiffs 
claim.  Judgment  was  rendered  against  W. 
S.  and  H.  H.  Grant  on  their  plea  In  recon- 
vention. From  the  judgment  against  them, 
the  plaintiffs  have  sued  out  this  writ  of  er- 
ror. 


Oonduslons  of  Fact 

a)  On  the  6th  day  of  May,  1851.  there  was 
Issued  to  Alfred  S.  Donovan  the  bounty  war- 
rant for  960  acres  of  land,  by  virtue  of 
which  the  land  In  controversy  was  located. 
The  Trarrant  recites  that  "Donavan  having 
served  faithfully  and  honorably  In  the  army 
of  the  republic  of  Texas,  for  the  term  dur- 
ing the  war  from  the  IStb  day  of  April.  1836, 
until  November  13,  1837,  and  having  receiv- 
ed an  honorable  discbarge,  is  uitltled  to  9G0 
acres  bounty  land,  for  which  this  certificate 
was  Issued;  and  that  Donovan  Is  entitled 
to  hold  said  land  or  to  sell,  alienate,  convey, 
and  donate  the  same,  and  to  exercise  all 
rights  of  ownership  over  It" 

(2)  A.  S.  Donovan  was  a  volunteer  In  the 
service  of  Texas  during  Its  revolution,  from 
the  state  of  Kentucky.  He  was  a  member 
of  the  Santa  FA  expedition,  and,  while  on  a 
hunting  trip  to  supply  the  expedition  with 
game  for  food,  was  killed  by  the  Indians  on 
the  stoked  plains  In  the  northwest  corner  of 
Texas,  In  August  1841. 

(3)  The  land  In  controversy  was  patented 
to  Alfred  S.  Donovan  by  the  state  of  Texas 
on  AprU  5.  lSi2. 

(4)  The  tollowing  proceedings  In  the  pro- 
bate court  of  Harris  county,  Tex.,  were  had 
in  the  matter  of  the  eatete  of  A.  S.  Dono- 
van, deceased:  First.  An  order  made  at  ite 
June  term,  1851,  appointing  Augustus  C. 
Daws  administrator  of  the  estate  of  A.  S. 
Donovan,  deceased,  and  to  sell  at  public  auc- 
tion to  the  highest  bidder,  on  a  credit  of  12 
months,  at  the  court  house  door  of  Harris 
county.  In  accordance  with  law,  among  oth- 
er lands,  the  premises  in  controversy.  Sec- 
ond. An  order  made  at  Ite  August  term, 
1861,  which  recites  that  Daws,  as  such  ad- 
mhilBtrator,  had  filed  his  report  of  the  sale 
made  by  virtue  of  the  order  of  the  court 
rendered  at  Its  June  term,  and  that  the 
same  tmving  been  oamlned,  and  the  sale 
inquired  into,  and  It  having  appeared  that 
the  sale  was  conducted  In  all  respecte  in  ac- 
cordance with  law  and  the  order  of  the 
court,  It  was  ordered  tiiat  the  sale  be  approved, 
and  the  administrator.  Daws,  was  ordered  to 
execute  and  deliver  to  William  R.  Baker,  the 
purchaser  at  said  sale,  a  deed  to  all  of  the 
interest  of  the  estate  of  Donovan  and  the 
land  la  controversy.  (Note.  A  deed  purport- 
ing to  be  made  by  the  administrator  to  W. 
B.  Baker,  conveying  the  land  In  controversy, 
was  offered  in  evidence  by  the  plaintiffs, 
and.  upon  objection  of  defendants,  was  ex- 
cluded. No  assignment  ot  error  Is  copied 
Into  the  brief  of  plaintiffs  In  wror  to  the  re- 
jection of  this  Instrument) 

(6j  Thomas  M.  Donovan  was  the  sole  heir 
of  A.  8.  Donovan,  deceased,  and  the  defend- 
ante  showed  title  to  the  land  in  controversy 
by  mesne  conveyance  from  Thomas  M.  Don- 
ovan to  themselves. 

(6)  On  the  10th  day  of  July.  18S3,  William 
R.  Baker,  by  an  Instrument  In  the  nature  of 
a  quitelalm  deed,  remised,  released,  and  qu' 
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claimed  to  John  LctI  all  such  right,  title, 
and  Interest  as  he  had  in  certain  lands,  in- 
cluding that  In  controversy.  This  deed  was 
duly  acknowledged  upon  the  day  of  Its  exe- 
cution, and  was  filed. for  record  on  January 
20,  ISoo,  and  duly  recorded,  on  the  8th  day 
of  the  following  February,  In  the  records  of 
deeds  in  the  office  of  the  county  clerk  of 
Bexar  county,  Tex. 

(7)  On  the  11th  day  of  August,  1854,  John 
Levi  executed  to  C.  Jotimsen  a  deed  of  like 
character  to  the  one  Just  described,  by  which 
be  released  to  the  grantee  all  of  his  interest 
tn  the  land  in  controversy.  This  deed  waa 
duly  acknowledged  on  the  day  after  its  ex- 
ecution, and  on  the  20th  day  of  January, 
1855,  filed  for  record  in  the  office  of  the 
county  clerk  of  Bexar  county,  Tex.,  and  waa, 
on  the  18th  day  of  February  following,  duly 
recorded  in  the  record  of  deeds  in  said  office. 

(8)  On  the  18th  day  uf  April,  1861,  John 
T^vl,  by  his  deed  of  that  date,  conveyed  to 
William  R.  Baker  all  his  right  and  title  In 
and  to  the  land  In  controversy.  This  in- 
strument was  acknowledged  on  the  day  of 
Its  execution,  and  on  August  23,  18S1,  re- 
corded In  the  ofllce  of  the  county  clerk  of 
Dimmit  county,  Tex. 

(9)  The  land  In  controversy  Is  situated  on 
the  northeast  bank  of  the  Nueces  river, 
about  10  miles  below  and  southeast  of  the 
crossing  of  the  upper  Presidio  del  Rio  Grande 
road.  It  was  agreed  by  the  parties  that  It 
lay  on  that  side  of  the  road  situated  In  Bexar 
county,  and  that  that  portion  of  Dlnamlt 
county  in  which  the  land  is  located  was 
originally  a  part  of  Bexar  county. 

Conclusions  of  Law. 

In  view  of  subsequent  condoslons.  It  may 
be  nnnecessary  for  us  to  pass  upon  the  as- 
signments of  error  which  complain  of  the 
holding  that  the  probate  proceedings  in  the 
estate  of  Alfred  S.  Donovan  are  void,  and 
conferred  no  title  to  plaintiffs  In  error's  tes- 
tator to  the  land  In  controversy;  but  as 
there  may  be  some  question  as  to  that  part 
of  the  Judgment  In  favor  of  Ellis*  adminis- 
trator annnlUng  the  orders  of  the  probate 
court,  and  canceling  the  deed  offered  in  evi- 
dence which  purports  to  be  made  tn  pursuit 
of  said  proceedings,  we  will  bilefly  consider 
such  assignments. 

The  contention  of  the  defendants  In  error 
Is  that  the  probate  court  of  Harris  county 
did  not  have  Jurisdiction  of  the  estate  of  A. 
S.  Donovan,  deceased,  and  its  acts  and  or- 
ders thereon  are  void  because  decedent  was 
a  volunteer  soldier  from  Kentucky,  and  died 
In  a  war  of  the  republic  of  Texas,  and  that 
his  estate  was  exempt  from  administration. 
Act  Jan.  14,  1841,  p.  53,  provides  "that  no 
administrator  shall  be  appointed  on  the  es- 
tate of  any  person  who  served  In  the  Oeorgla 
battalion  or  any  other  volunteer  from  a  for- 
eign country,  who  may  have  fallen  in  the 
battles  of  the  republic,  or  otherwise  died  In 
the  limits  of  the  same,  to  any  person  who 


shall  not  show  himself  entitled  to  the  same 
as  next  of  kin  or  shall  not  produce  autbM- 
Ity  from  the  heirs  or  next  of  bin  of  such 
deceased  soldier,  authorizing  him  to  take  ad- 
ministration of  the  same."  This  act  does 
not,  In  onr  opinion,  apply  to  admlnlstratloB 
upon  the  estates  of  deceased  soldiers  who 
died  after  its  passage,  and  as  A.  S.  Donovan 
died  in  August,  1811,  the  admlnistratioii  on 
his  estate  was  not  void  by  reason  of  said 
statute.  Administration  on  his  estate  not 
being  prohibited  In  the  county  court  of  Har- 
ris county.  It  being  a  court  of  general  juris- 
diction for  matters  of  probate,  its  Judgment 
or  orders,  however  erroneous  they  may  be. 
are  not  void.  Templeton  t.  Ferguson,  86 
Tex.  47,  33  S.  W.  329;  Crawford  v.  McDon- 
ald, 88  Tex.  630,  33  S.  W.  325;  Clayton  v. 
Hurt,  88  Tex.  598,  32  S.  W.  876;  Martin  v. 
Robhison,  67  Tex.  375,  3  8.  W.  550.  Thae- 
fore  the  proceedings  cannot  be  Impeached  In 
a  collateral  action,  as  Is  attempted  in  this 
case.  Grant  v.  Hill  (Tex.  Civ.  App.)  30  8. 
W.  954.  We  are  of  the  opinion,  therefore,  that 
the  trial  court  erred  in  holding  that  the  ad- 
ministration and  proceedings  of  the  probate 
court  on  the  estate  of  Donovan  were  Illegal 
and  void. 

As  there  Is  no  assignment  of  error  copied 
Into  appellants'  brief,  we  cannot  Inquire  into 
the  correctness  of  the  court's  ruling  In  ex- 
cluding the  deed  offered  In  evidence  by  the 
plaintiffs  pmrporting .  to  have  been  made  to 
their  testator  by  Donovan's  administrator. 

There  was  no  error  in  the  trial  court's 
holding  that,  If  plaintiffs  ever  had  any  title, 
the  evidence  showed  an  outstanding  title  tO 
O.  Johmsen.  ^e  deeds  from  W.  R.  Baker 
to  John  Levi,  and  from  the  latter  to  C  Johm- 
sen, though  in  their  nature  quitclaims,  con- 
veyed all  the  title  of  the  grantors  in  the 
premises,  and  were  as  effective  in  derestliu; 
title  as  though  they  had  conveyed  the  prem- 
ises by  general  warranty.  We  know  of  no 
authority  requiring  a  party  setting  up  a  quit- 
claim deed  as  an  outstanding  title  to  prove 
aliunde  the  instrument,  a  payment  of  the 
consideration  by  the  grantee,  and  the  coon- 
sel  for  plaintiffs  In  error  have  cited  ns  to 
none,  but  admit  that  they  have  not  been 
able  to  find  an  authority  establishing  such 
a  proposition.  The  deed  from  John  Levi  to 
O.  Johmsen  was  executed  and  pn^erly  re- 
corded long  prior  to  the  execution  of  the 
deed  by  John  Levi  to.plaintlffs'  testator.  Ba- 
ker, therefore,  purchased  from  Levi  with 
constructive  notice  that  his  grantor  had  con- 
veyed all  the  title  he  bad  to  Johmsen.  Be- 
sides, as  the  deed  from  Levi  to  Baker  was 
In  itself  in  the  nature  of  a  quitclaim,  it  con- 
veying only  such  title  as  the  grantor  bad. 
and  not  the  land,  and  no  consideration  be- 
ing proved  outside  of  the  recitals  in  the 
deed.  Baker  could  not  be  regarded  as  a  bona 
fide  purchaser,  even  bad  It  been  shown  that 
he  had  no  notice  of  a  prior  conveyance  by 
his  grantor  to  Johmsen.  It  having  been 
proven  that  the  laud  In  controversy  was 
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origliuUr  situated  In  B«ur  county,  and  the 
deeds  from  Baker  to  LeTi  and  from  Levi  to 
Johmaen  being  recorded  In  said  coon^,  it 
was  Incumbent  upon  the  plaintiffs.  In  order 
to  avoid  tbe  effect  of  such  registration,  to 
ebow  tliat  Dimmit  coanty  was  organised, 
and  the  proper  place  for  the  reglstratton  at 
the  time  they  were  recorded;  the  presump- 
tion being  that  a  deed  recorded  In  the  coimty 
from  which  IMmmlt  was  created  was  right- 
fully recorded  there,  unless  the  date  of  the 
organization  of  the  latter  county  is  shown, 
for  courts  In  this  state  cannot  take  Judicial 
cognizance  of  the  date  of  the  organization 
of  a  county.  Trlmlde  Edwards  (Tex.  Sup.) 
19  S.  W.  773;  Lnmplcln  t.  Mnncey  (Tex.  Sup.) 
17  S.  W.  733;  Baker  t.  Beck  (Tex.  Sup.)  12 
S.  W.  229;  Harris  t.  Cattle  Co.  (Tex.  Sup.) 
19  S.  W.  869;  Wright  t.  Hawkins,  28  Tex. 
472.  The  extracts  from  Sayles'  Boriy  Laws 
of  Texas,  by  which  It  was  sought  to  show 
that  c«tain  counties,  Including  Dimmit, 
were  created  in  whtde  or  In  part  from  Webb 
county,  and  to  show  the  date  of  the  organ- 
ization of  Dimmit  county,  were  properly  ex- 
cluded, upon  the  grounds  that  the  book  in 
which  the  extracts  were  contained  was  pub- 
lished by  private  Individuals,  and  not  by 
authoritative  law,  and  that  the  recitals  were 
hearsay,  and  not  binding  upon  defendants. 
It  appears  from  a  reference  to  page  11,  ex- 
planatory of  volume  1,  Sayles*  Barly  Laws, 
that  the  statements  therein  made  about 
counties,  their  dates  of  organization,  etc., 
contained  in  the  addendum  to  said  book, 
were  not  preiiared  by  Mr.  Sayles*  but  by  John 
R.  Feel,  Esa-,  "who,  by  the  courtesy  of  the 
chiefs  of  the  several  state  deiwrtmeuts,  was 
permitted  to  make  a  careful  examination  of 
the  records  of  their  offices  pertaining  to 
these  matters."  Tbui  It  aiq^earg  that  the 
records  In  the  offices  of  the  several  state  de- 
partments are  better  evidence  of  the  date  of 
the  organization  of  Dimmit  county  than  the 
extracts  offered  from  said  book.  However, 
had  such  extracts  been  admitted  In  evidence, 
they  would  not  have  shown  that  Dimmit 
county  was  organized  when  the  deeds  from 
Baker  to  Levi  and  from  Levi  to  Johmaen 
were  recorded  In  Bexar  county,  or  that  the 
portion  of  tbe  county  in  whlfdi  the  land  is 
situated  was  not  a  part  of  Bexar  county 
when  Dimmit  county  was  created. 

Am  tbe  outstanding  title  in  Jobmsen  Is  a 
complete  bar  to  plaintiffs'  recovery,  the  er- 
ror of  the  court  before  bidlcated  in  the  opin- 
ion can  affect  only  that  part  of  tbe  Judg- 
ment in  favor  of  ElUs'  administrator  remov- 
ing plaintiffs*  claim  upon  the  land  as  a  cloud 
upon  said  defendants'  title,  and  quieting  said 
defendants  in  their  right  thereto.  In  view 
of  this,  tbe  error  Is  Immaterial.  When  plain- 
tiffs fall  to  make  out  their  case.  It  is  a  mat- 
ter of  no  concern  whether  tbe  defendants 
could  show  any  title  or  not  They  were  en- 
titled to  a  judgment  forever  conclusive  of 
all  claims  of  plaintiffs  to  the  premises  In  con- 
troversy.  This  would  have  been  the  effect 


of  an  entry  In  the  usual  form  that  plaintiffs 
take  nothing  by  their  suit,  etc.  The  addi- 
tions, renwving  cloud  and  anleting  said  de- 
fendants' title,  added  nothing  to  the  formw 
part  of  the  Judgment  French  v.  Olive,  67 
Tex.  401.  8  8.  W.  568.  There  is  no  error 
ass^ned  requiring  a  reversal  of  the  Judg- 
ment of  tbe  district  court  and  It  is  affirmed. 


BURROWS  et  a1.  v.  RUST  et  al.1 
(Court  of  CSvU  Appeals  of  Texas.    Feb.  23, 

1898.) 

CO!TTIK0AyCB  — PAKTITIOK  —  EVIDBKOB  —  COMPE- 
TBXCT— QUEBTIOITB  FOR  COUIIT. 

1.  Intervenen  In  partition  complied  with  the 
law  entitling  them  to  a  jury  trial,  and  the  ease 
was  placed  on  the  jury  docket.  When  it  wb« 
reached,  while  a  jury  was  preaent.  the  inter- 
veners' attorney  was  absent,  and  the  case  waa 

Eassed  until  the  next  day,  when,  such  attorney 
eing  Btill  absent,  the  jury  was  diBchaxKed. 
Afterwards,  while  the  case  was  being  tried  by 
the  court,  the  interveners'  attorney  arrived, 
and  demanded  a  jury.  Hdd,  that  it  was  error 
to  deny  a  continuance  until  the  next  term  tor 
trial  by  jury,  under  tbe  constitutional  prorlaion 
making  the  right  of  trial  by  jury  inviolate. 

2.  Evidence  that  it  was  dfstlQctly  nnderrtood 
when  tbe  deed  was  made  that  it  was  **to  conv^ 
the  same  tract  of  land  which  Is  described  and 
conveyed  in"  a  certain  other  deed  was  Incom- 
petent 

8.  In  partition,  where  tiie  evidence  as  to  the 
»ecutIon  of  a  certain  deed  entitled  it  to  be  ad- 
mitted, it  was  for  tbe  court  in  the  absence  of  a 
Jury,  to  determine  whether  the  deed. was  genu- 
ine, and  whether  the  land  in  dispute  was  the 
land  intended  to  be  conveyed  by  tbe  deed. 

4.  In  partition  of  land  In  G.  county,  where 
the  question  was  whether  land  conveyed  by  B. 
to  C.  was  the  land  embraced  in  tbe  salt,  evi- 
dence of  the  county  clerk  of  G.  county  that  tbe 
records  of  deeds  of  said  county  did  not  show 
that  B.  ever  owned  any  other  land  in  G.  coontyr 
except  that  in  dispute,  waa  admissible. 

Appeal  from  dlstrkit  court  Gillespie  coun- 
ty; W.  M.  AUIsoD.  Judge. 

Action  by  J.  Rust  and  others  against  O.  C. 
Cox  and  othera  for  partition,  <  In  which  S. 
B.  Burrows  and  Minnie  Bmrows*  bis  wlfc^ 
and  W.  N.  Bond  Intervened.  From  the  de- 
cree Interveners  8.  B.  Burrows  and  wife  ap- 
peal Reversed  and  remanded. 

B.  r.  Ballard,  for  appellants.  T.  M.  Har- 
wood,  McNeal,  Harwood  ft  Walsh,  and  J. 

T.  EstiU,  for  appdlees. 

NEILL,  J.  This  Is  the  second  appeal  in 
this  case.  Tbe  statement  of  the  nature  of 
the  suit  will  be  found  in  our  opinion  on  the 
first  appeal.  29  S.  W.  807.  Tbe  Judgment 
now  appealed  from  la  against  tbe  Interveners 
Minnie  Burrows  and  her  husband.  At  tbe 
September  term,  189tS,  of  tbe  district  court 
In  which  the  suit  was  pending,  the  Inter- 
veners Minnie  Burrows  and  her  husband,  nt 
the  proper  time,  demanded.  In  open  court, 
a  Jury,  and  deposited  the  required  Jury  fee, 
of  five  dollars.  Whereupon  tbe  cause  was 
duly  placed  upon  the  Jury  docket  for  trial, 

»  Rebenring  denied. 
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and  Trained  so  docketed  until  the  case  waa 
tried,  at  the  February  term,  1896,  when  the 
judgment  appealed  from  waa  rendered.  On 
Monday,  February  7,  1896,  the  first  day  of 
the  term  of  court,  the  attorney  for  defend- 
ants wired  from  Gonzales  to  interveners' 
counsel,  at  FioresvUle,  Tex.,  as  follows: 
"Have  arranged  to  set  cause  for  next  Sat 
urday."  This  telegram  was  received  in  the 
evening  of  the  day  of  its  date,  and  was  in 
reply  to  the  foiiowlng  message  from  inter- 
veners' counsel:  "When  can  we  set  case 
of  Rust  et  al.  vs.  Crenvelge  et  al.  in  district 
court  of  Gillespie  county?"  On  Tuesday, 
the  18th  of  P'ebruary,  1&86,  on  the  regular 
call  of  the  docket  of  the  district  court  of 
Gillespie  county,  this  cause  was  reached  and 
called  for  trial,  &  Jury  then  being  present, 
in  attendance  on  court;  but,  counsel  for 
neither  defendants  nor  Interveners  being 
present,  the  case  was  passed  until  the  next 
morning,  when,  said  attorneys  being  still  ab- 
sent, there  being  no  other  Jury  cases  for  trial, 
the  jury  waa  discharged  for  the  term,  and 
the  nonjury  docket  taken  up  and  disposed  of. 
On  Thursday  morning,  this  being  the  only 
case  on  the  docket  undisposed  of,  it  was 
again  called  for  trial,  counsel  for  plaintiffs 
and  defendants  being  present,  and  the  attor- 
ney for  Interveners  still  absent;  and  its  trial 
was  then  postponed  until  the  next  day.  On 
that  day,  which  was  Friday,  plaintiffs  and 
defendants  announced  ready  for  trial,  and 
the  court  proceeded  with  the  trial  of  the 
cause,  in  the  absence  of  interveners'  coun- 
sel, who  did  not  arrive  with  his  witnesses 
ontil  the  next  day,  which  was  the  Saturday 
referred  to  in  the  dispatch  of  defendants' 
counsel  of  February  17th,  before  quoted. 
Counsel  for  Interveners  then,  having  never 
waived  or  consented  to  the  trial  of  the  cause 
without  a  Jury,  Insisted  upon  his  right  to 
have  the  case  tried  before  a  Jury;  and  his 
demand  for  Jury  then  being  refused,  upon 
the  ground  that  the  Jury  had  been  dischar- 
ged for  the  term,  he  moved  the  court  for  a 
continuance  until  the  next  term,  in  order 
that  the  case  might  be  tried  before  a  Jury. 
This  motion  being  refused,  he  asked  to  be 
allowed  In  behalf  of  Interreners  to  take  a 
nonsuit.  This  request  was  denied  by  the 
court,  upon  the  ground  that  the  suit  In- 
volved a  partition  of  the  land  In  controversy, 
and  that,  therefore,  Interveners  were  neces- 
sary parties.  The  appellants,  who  are  the 
interveners,  assigned  the  actlcm  of  the  court 
in  denying  them  a  Jury  trial,  refusing  them 
a  continuance  or  their  right  to  take  a  non- 
suit, as  error.  The  dispatch  received  by 
appellants'  counsel  from  the  attorney  of  the 
defendants  did  not  prevent  appellants*  coun- 
sel from  reaching  Fredericksburg,  where  the 
case  was  tried,  before  the  time  when  the 
Jury  was  discharged  for  the  term,  for  the 
distance  between  FioresvUle  and  Fredericks- 
burg la  100  miles,  and  It  would  have  been  al- 
most Impossible  for  counsel  to  have  reached 
the  court  between  the  time  he  received  the 


message  and  the  time  the  Jury  were  discbar. 
ged  from  attendance.  As  a  matter  of  fact 
no  arrangement  had  been  made  to  set  the 
case  for  Saturday,  as  stated  in  the  dispatch; 
but  counsel  for  defendants  had  requested  at- 
torneys for  plaintiffs  to  have  the  case  set  for 
that  day,  and  did  not  know  tbe  arrangement 
could  not  be  effected  until  after  he  liad  wired 
counsel  for  Interveners,  u  before  stated. 

While  there  may  have  been  no  error  In  the 
trial  court's  refusing  to  permit  interveners 
to  take  a  nonsuit,  they  being  necessary  par- 
ties to  a  partition  of  the  land  in  controversy, 
we  are  of  the  opinion  that  appellants,  they 
having  fully  compiled  with  the  law  entitling 
them  to  a  Jury,  should  have  been  accorded 
a  Jury  trial,  and  that,  if  necessary  to  secure 
such  a  trial,  the  cause  should  have  been  con- 
tinued until  the  next  term.  Our  constitution 
makes  the  right  of  a  trial  by  Jury  inviolate, 
and  when  a  Jury  has  been  demanded,  and 
the  necessary  fee  deposited  within  the  prop- 
er time,  and  a  case  placed  upon  the  Jury 
docket,  it  cannot,  without  the  consent  and 
over  the  protest  of  a  party  who  has  thus  de- 
manded his  constitutional  right,  be  displaced 
from  the  Jury  docket,  and  tried  by  the  court. 
In  the  absence  of  a  Jury.  The  parties  to 
the  suit  not  having  announced  ready  for  trial 
while  the  Jury  was  in  attendance,  and  tbe 
court  not  having  required  a  trial,  the  case 
was  continued,  by  operation  of  law,  when 
the  Jury  was  discharged. 

If  the  witness  J.  H.  Cox,  whose  testimony 
Is  complained  of  In  the  second  assignment  of 
error,  was  not  a  party  to  the  suit  (and  from 
the  record  be  does  not  appear  to  be),  be  was 
not  an  incompetent  witness,  by  reason  of 
Rev.  St.  1895,  art  2302.  But  his  testimony 
wherein  be  stated  that  "it  was  distinctly  un- 
derstood and  intended  when  he  [J.  O.  P. 
Bond]  made  me  his  deed  tbat  it  was  to  con- 
vey the  same  tract  of  land  which  is  describ- 
ed and  conveyed  in  the  deed  from  Horton  to 
J.  B.  Cone,  and  by  Cone  to  Bond."  waa  In- 
competent Tbe  witnem  should  have  stated 
all  of  the  facts  and  circumstances  attending 
the  transaction,  and  from  such  facts  and 
circumstances  It  was  for  the  Jury  or  the  trial 
Judge,  In  the  a1»«ice  of  a  Jury,  to  say  what 
the  understanding  and  Intention  were.  The 
testimony  of  tbe  Witness  quoted,  though  ap- 
pearing In  the  statement  of  facts.  Is  stated 
by  the  trial  Judge,  in  tbe  bill  of  exceptions 
reserved  by  ^tpellants  to  the  testimony,  to 
have  been  excluded.  While  the  rule  is  that 
the  statement  of  facts  must  be  looked  to, 
rather  than  the  bill  of  exceptions,  to  deter- 
mine what  testimony  was  admitted,  we 
would  not  be  Inclined  to  reverse  the  Judg- 
ment of  the  district  court  on  account  of  the 
error  assigned,  because,  as  the  case  was 
tried  without  a  Jury,  the  bill  of  exceptions 
at  least  shows  that  the  testimony  complained 
of  was  not  considered  by  the  trial  Judge. 

The  question  raised  by  the  third  assign- 
ment of  error,  in  regard  to  the  admlstion  in 
evidence  of  the  deed  from  Bond  to  Cox,  was 
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ftillr  coDBiaereO,  and  ttie  vlewi  of  this  court 
announced  thereon.  In  tta  former  opiniM, 
and  It  Is  not  necessary  for  as  to  glre  It  fur- 
ther consideration.  It  la  sufficient  to  say 
that  the  evidence  as  to  the  execution  of  the 
deed  entitled  It  to  be  Introduced  In  evidence, 
and  it  was  for  the  court;  In  passing  upon 
the  facta,  in  the  absence  of  the  Jury,  to  de- 
termine whether  or  not  the  deed  was  g«iu- 
Ine,  as  well  as  to  determine,  from  all  the 
facta  and  drcumstonces  In  evidence  upon 
the  question,  whether  or  not  the  land  In 
controversy  was  the  land  purchued  by 
Cox  from  Bond,  and  Intended  to  be  conveyed 
by  the  deed. 

Upon  the  question  as  to  whether  the  land 
conveyed  by  Bond  to  Cox  Is  the  land  em- 
braced in  this  sul^  the  testimony  of  the 
county  clerk  of  GlUesple  county,  to  the  effect 
that  the  records  of  deeds  of  said  county  did 
not  show  that  Bond  ever  owned  any  other 
laud  In  Gillespie  county,  excepi  that  In  con- 
troversy, was  admissible  as  a  circumstance 
tending  to  show  It  to  be  the  same  land. 

Such  other  errora  as  ore  assigned  wIU  not 
probably  arise  upon  another  trial.  Because 
the  appellants  were  denied  the  right  of  trial 
by  jury,  the  Judgment  of  the  district  court 
is  reversed,  and  the  canae  remanded. 


McGregor  t.  si5ia.i 

(Ooart  oC  dvil  Appeals  of  Texas.    Jan.  27, 
1S98.) 

FaTMENT  OV  NoTB  —  EVIDBKOB  —  iNCONeiSTBHT 

Pliadixos. 

1.  NotwithstandiDg  possession  of  note  by 
agent  of  payee,  a  fiodlng  that.it  had  been  paid  is 
sustained  hj  conclusive  evidence  that  others 
of  the  same  series,  also  in  his  poeeeBsion,  had 
beea  paid,  h>s  declaration  that  there  was  noth- 
Ing  due  OQ  the  land  in  payment  of  which  the 
notes  had  been  ^ven,  and  the  fact  that  nothing 
was  said  about  it  for  seven  years,  and  till  after 
death  of  a  person  who  had  agreed  to  pay  it, 
and  had  ample  means  therefor. 

2.  Part  of  answer  contradictory  to  the 
amended  answer  substituted  therefor  is  not  ad- 
missible against  the  pleader. 

Appeal  from  district  court,  Fayette  county; 
H.  Teichmuller,  Judge. 

Action  by  G.  C.  McGregor  against  John 
Sima.  Jud^ent  for  defmdant.  Plalntlft  ap- 
peals. Affirmed. 

Hoore  &  Duncan,  for  appellant 

Brown  St  Lane,  for  appellee,  cited  on  the 
question  of  ccmtradlctory  defenses:  Duncan  v. 
Magette,  25  Tex.  349;  Fowler  v.  Davenport,  21 
Tex.  633;  Welden  v.  Meat  Co.,  65  Tex.  490; 
Railway  Co.  v.  Clark  (Ark.)  25  S.  W.  505;  Sin- 
clair V.  Dallen  (Tex.  Sup.)  11  S.  W.  147;  Rail- 
way Co.  V.  Whitley,  77  Tex.  130,  13  S.  W.  8B3; 
HiUebrant  v.  Booth,  7  Tex.  499. 

GARRETT,  C.  J.  The  appellant,  G.  O. 
McGrejror,  brought  this  suit  against  the  ap- 
pellee, John  Sima,  for  the  recovery  of  70  acres 


1  Writ  of  error  denied  by  sopreme  court. 


of  landt  situated  In  lAvaca  county,  mileas  the 
appellee  would  p^  $210,  which  the  acvellAnt 
alleged  was  due  as  purchase  mmey  on  tbe  land 
by  Thomas  Lay,  Jr.,  to  whom  appeUant  had 
previously  conveyed  it  «o&  under  whom  the 
appellee  claimed  title  through  mesne  convey- 
ances. For  answer  to  the  suit,  ttie  appellee 
pleaded  payment  of  the  purchase  money,  and. 
In  the  event  that  It  bad  not  been  paid,  he  <tf- 
fered  to  malce  payment  thereof.  The  suit  was 
brought  in  the  district  court  <a  lAvoca  county. 
Novembff  26,  1890,  and  the  venue  was  after^ 
wards  changed  to  Fayette  county.  There 
was  a  trial  by  Jury,  which  resulted  in  verdict 
and  Judgment  for  the  appellee.  The  land  was 
conveyed  by  the  appellant,  by  his  attorney  In 
fitct.  B,  H.  Fwdtran,  to  Thomas  Lay,  Jr..  on 
the  15tb  day  0f  December.  1S81.  The  consid- 
eration was  9900,  of  which  (100  was  paid  hi 
cash,  and  the  balance  waa  evidenced  by  four 
promissory  notes  of  said  Lay.  for  f200  each, 
payable  to  El.  H.  Pwdttan,  i^oit  for  G.  G. 
McGregor,  and  bearing  Interest  at  the  rate  of 
10  POT  cent  per  annum,  payable  annually,  or 
compounded  at  10  pa:  cent,  due  aa  Deconber 
1.  1882,  1683.  1884.  and  1885*  respectively. 
The  deed  ressred  the  vendor's  lien  to  secure 
the  inyment  of  the  notes  and  interest,  and  pro- 
vided that  In  the  event  the  notes  were  sued 
on  to  enforce  the  payment  tbereolt  all  costs, 
including  attorneys*  fees,  -were  to  be  p^d  by 
the  maker  or  his  legal  representative.  Thom- 
as Lay,  Jr.,  and  his  wife  conveyed  the  land  hi 
controversy  to  Vlncenz  Okroullc  on  June  27. 

1883.  for  $1,230.  of  which  (60  waa  In  cash, 
I  and  the  remainder  was  evidenced  by  four  notes, 
!  payable,  respectively,  on  December  1,  1883, 

1884,  1885.  and  1886,  the  due  dates  of  the  first 
three  of  these  notes  being  the  same  as  vrere 
those  of  the  last  three  of  Lay*a  notes  to  the  ap- 
pellant. Okroullc's  first  note,  doe  to  Lay  on 
December  1,  1SS3,  was  for  the  sum  of  |500. 
which  he  then  paid,  and  Lay  then  paid  to  John 
Lane,  the  agent  oi  Fordtran,  the  sum  of  $374. 
which  he  receipted  for  as  for  the  account  of 
E.  H.  Fordtran.  Soon  after  this  Lay  sold  the 
remaining  notes  he  held  against  Okroullc  to 
Edward  Knesek,  who  reserved  the  amount  that 
Lay  was  supposed  to  be  still  indebted  on  the 
McGregor  notes,  and  paid  the  balance  thereof 
in  cash.  Knesek  was  killed  by  robbers,  Oc- 
tol)er  1,  1884.  and  his  widow,  Anna  Knesek, 
qualified  as  survivor  of  the  community  estate 
of  herself  and  husband.  On  November  10, 
1S05,  Anna  Knesek  bought  the  land  from  Ok- 
roullc, surrendering,  as  part  of  the  consideration 
thereof,  the  notes  which  Okroullc  had  given  to 
Lay,  and  which  Lay  had  sold  to  Edward  Kne- 
sek. Afterwards  the  land  was  set  apart  to 
Julia  ICneaek,  a  daughter,  In  the  partition  of 
the  estate  of  Edward  Knesek.  She  and  her 
husband  conveyed  the  land  to  the  appellee, 
John  Sima,  who  had  before  that  time  married 
the  widow  of  Edward  Knesek.  About  the 
time  that  Knesek  bought  the  Okroullc  notes 
from  Lay,  he  wrote  to  Fordtran  to  ascertain 
how  nnich  was  due  by  Ijay  on  the  notes  given 
by  bim  for  the  land,  and  to  know  If  It  would 
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l)f>  iigi'eeable  to  Fordtran  It  he  would  tahe  the 
debt  upon  himself.  To  tills  letter  Fordtran 
replied  that  there  was  still  due,  and  stat- 
ed that,  ir  Knesek  wanted  to  purchase,  he 
would  sell  to  him,  and  transfer  a  full  and  com- 
plete lien  on  the  land.  The  date  of  this  let- 
ter was  December  22d,  In  reply  to  Knesek's 
of  December  20,  1883.  The  notes  remained  In 
the  possession  of  Fordtran  and  siicoeedlnf; 
agents  of  McGregor,  and  were  produced  In  evi- 
dence by  the  appellant.  Fordtran  had  been 
residing  at  Flatoala,  In  Fayette  county,  but 
moved  to  Galveston  In  1883.  It  appeared  from 
indorsements  thareon.  In  the  handwriting  of 
Fordtran,  that  the  first  note  had  been  fully 
paid  through  John  Lane;  that  the  second  note 
was  paid  to  Lane,  and  that  there  remained 
a  balance  of  only  $4  due  thereon;  and  rtpoa 
the  third  note  there  was  an  Indorsement  show- 
ing that  there  was  due  upon  It  on  December 
1.  188.t,  only  |6;  and,  upon  the  fourth  and  last, 
payment  of  interest  up  to  December  1,  1883, 
was  Indorsed,— leaving  that  note  In  full,  ^d 
$10  on  the  others,  unpaid,  a  total  of  $210,  as 
shown  by  the  indorsements.  This,  it  wOl  be 
observed,  conflicts  with  the  statement  of  Ford- 
tran made  In  his  letter  to  Knesek.  Tbcunas 
Tjay,  Sr.,  the  father  of  Thomas  T^ay.  Jr.,  had 
also  bought  land  of  McGregor,  through  Ford- 
tran, and  executed  notes  for  the  purctiase  mon- 
ey, and  they  were  also  included  in  the  above- 
mentioned  letters;  and  afterwards,  on  October 
1.1884,  the  day  Knesek  met  his  death,  he  wrote 
a  letter  to  Fordtran  that  he  had  promised  to 
pay  Mr.  Ijay's  notes.  Appellant  seeks  to  refer 
this  letter  to  the  Lay,  Jr.,  notes,  but  it  may 
ns  well  refer  to  those  of  T^y,  Sr.;  and  In  sup- 
liort  of  this  view  are  the  facts  tiiat  a  note  of 
the  latter  was  collected  from  Anna  Knesek  aft- 
er the  death  of  her  husband,  while  no  attanpt 
was  made  to  collect  the  Lay,  Jr.,  notes  of  any- 
tH)dy  until  not  long  before  this  suit  was  filed. 
No  demand  was  ever  made  ot  blm  for  payment. 
ShM^  iMfore  the  purchase  of  the  land  by 
.Vnna  Knesdc  from  Okronllc.  she,  as  tdie  tes- 
tified, met  Fordtran,  and  asked  him  If  there 
^vas  any  money  dne  on  the  land  sold  to  Lay, 
to  which  be  replied  flat  there  was  none. 

The  flnt  assignment  of  error  made  by 
the  wpeUant  is  that  the  rerdlct  of  the 
Jury  was  omtrary  to  the  facts  In  the  case. 
An  examination,  however,  of  the  record, 
shows  eereral  drcnmstances.  in  addition  to 
the  testimony  of  Anna  Knes^  concerning 
the  statement  made  by  Fordtran,  that  tend 
lo  prove  that  the  notes  luul  been  paid.  Tbe 
fact  of  the  possession  of  the  notes  remain- 
ing with  the  appellant  Is  very  much  weak- 
ened by  the  farther  fact  that  It  conclusive- 
ly appears  that  the  first  note  had  been  folly 
paid  off,  and  two  more  of  them  had  been 
practically  paid  in  folL  Knesek  had  asked 
if  he  might  assume  tbe  notes  in  December, 
1!^.  to  which  Fordtran  reidled,  offering  to 
sell  them  to  him.  Knesek  lived  after  that 
until  October  1,  1884,  and  was  shown  to 
have  had  snfilclent  means  to  bny  them,  and 
It  may  be  Inferred  from  the  evidence  that 


he  took  them  up  before  his  death;  for  after 
that  time,  for  nearly  seven  years,  nothing 
was  said  either  to  Lay,  the  maker  of  tht* 
notes,  or  to  Knesek  or  his  surviving  widow, 
about  the  payment  thereof,  and  not  until 
some  time  In  1800,  when  Faires,  who  had 
possession  of  the  notes  as  the  agent  of  Mc- 
Gregor, sought  Slma  and  demanded  paymoni 
from  him,  although  it  was  shown  th.at  FonI 
tran  knew  of  Knesek's  Intention  to  assiiutf 
payment.  From  all  the  facts  and  cireuui 
stances  detailed  In  evidence,  we  think  there 
was  sufficient  testimony  to  support  the  ver- 
dict of  the  jury. 

Upon  the  trial  below  tbe  appellant  offered 
In  evidence  a  part  of  appellee's  first  amend- 
ed original  answer,  filed  In  this  salt  Feb- 
ruary 16,  1801,  which  had  been  amended  and 
substituted  by  subsequent  pleadings,  as  fol- 
lows: "That  said  J.  Lane,  being  the  acttni; 
agent  of  plaintiff,  and  by  him  (plaintiff i. 
through  his  attorney,  B.  H.  Fordtran,  dnly 
authorized  to  act  for  him,  stated  to  said 
Okroullc  that  tbe  payment  of  $374  on  saiil 
date  (December  1,  1883)  by  said  Lay  to  J. 
Lone  entirely  relieved  said  land  of  any  ven- 
dor's lien  in  favor  of  plaintiff;  that  one  E. 
Knesek  had  bought  the  two  notes  remainin;; 
unpaid,  and  was  now  the  owner  of  the  Den 
retained  In  tbe  deed  from  plaintiff  to  said 
Lay;  that  said  Okroullc,  relying  upon  said 
statement  of  said  J.  Lane,  i»ald  the  balance 
due  on  the  other  two  notes,  the  one  that  be- 
came due  on  December  1, 1881,  and  the  one 
that  became  due  on  December  1.  188:3.  to 
Anna  Knesek,  the  surviving  widow  of  E. 
Knesek.  then  deceased,  on  the  10th  day  of 
Xovember,  A.  D.  1885,  by  selling  her  uid 
seventy  acres  of  'land,  and  deducting  from 
the  purchase  price  the  amount  due  on  all 
notes  then  outstanding  against  It;  that  on 
said  date  Anna  Knesek  had  qualified  ac- 
cording to  law  as  community  survivor  of 
tbB  community  estate  of  herself  and  her 
deceased  husband.  E.  Knesek;  that  defend- 
ant now  holds  the  estate  of  said  Okroullc  in 
said  tract  of  land  sued  tor  in  tills  action." 
On  objection  by  appellee  that  the  plea  had 
been  abandoned,  and  that  appellant  had  not 
shown  that  appellee  authorised  the  allega- 
tions to  be  made,  the  court  exduded  tbe 
same.  The  appellant  also  iHroposed  to  read 
the  part  of  the  answer  to  which  objection 
had  heen  sustained  to  Anna  Slma,  tbe  wife 
of  appellee,  and  widow  ot  Edward  Knesek, 
when  she  was  on  the  stand  as  a  witness 
in  behalf  of  the  appellee,  and  ask  her  If 
at  any  time  since  the  fUlng  of  the  salt,  and 
before  the  filing  of  the  pleading,  she  had 
communicated,  either  to  her  husband  or  his 
counsel,  tbe  facts  embraced  In  the  answer, 
she  being  the  person  whom  and  with 
whom  the  alleged  transaction  was  mode; 
and,  on  objection,  the  court  refused  to  al- 
low the  witness  to  answer  the  question. 
We  think  the  pleading  was  property  exclud- 
ed, for  the  reason  that  It  im  contradli^tory 
to  the  defense  subsequently  set  up,  and  fall:* 
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within  the  rule  of  the  statute  which  allows 
the  pleading  of  contradictory  defenses.  Rev. 
St.  180u,  art.  1^;  Duncan  t.  Magette,  25 
Tex.  249; .  Coats  t.  EUlott,  23  Tex.  012;  and 
other  authorities  cited  In  the  brief  of  ap- 
pellee. The  qnestlon  propounded  to  the 
wife  of  appellee  was  for  the  purpose  of 
sbowlng  authority  to  counsel  to  aver  the 
facts  set  out  In  the  pleading.  Admitting 
that  the  wife  could  and  did  authorize  the 
statements,  the  objection  to  the  admission 
of  the  pleading  in  ertdence  would  not  be 
obTlated  by  proof  that  she  made  them  to 
counsel  or  her  husband.  We  have  not 
deemed  it  necessary  to  decide  whether  a 
discarded  pleading,  not  signed  by  the  party 
himself,  and  not  authorized  by  him,  can  be 
used  against  blm  as  evidence  of  a  fact 
therein  stated.  It  seems  that  it  cannot  be 
so  used.  Railway  Co.  t.  MuiUlcen  (Tex.  CIt. 
App.)  32  S.  W.  1G2,  IB  referred  to  for  cita- 
tion of  authorities,  In  addition  to  thoM  cited 
in  the  brief;  and  It  may  be  questioned  if 
tb»  admission  of  the  wife  can  bind  the  hus- 
band In  a  suit  about  the  community  prop- 
erty. 

The  appellant  requested  the  court  to  in- 
struct the  Jury  that  the  statement  of  Tord- 
tran  that  there  was  nothing  due  on  the  land 
would  not  bind  the  appellant,  unless  he 
was  appellant's  agent  at  the  time  the  state- 
ment was  made.  If  there  was  testimony  to 
support  the  contention  that  Fordtran  wa^ 
not  the  agent  of  McGregor  at  the  time,  the 
Instroctlon  should  have  been  given;  but, 
from  careful  examination  of  all  the  evi- 
dence, we  are  of  the  opinion  that  there  was 
no  evidence  which  tended  to  show  that  Ford- 
tran had  at  that  time  given  up  the  agency. 
The  notes  themselves  were  made  payable  to 
E.  H.  Fordtran,  as  the  agent  of  Q.  0.  Mc- 
Gregor, and  they  remained  in  the  custody 
of  Fordtran  until  shortly  before  the  death 
of  his  brother,  William  Fordtran,  In  1888. 
when  B.  H.  Fordtran  delivered  them  to  him. 
mill  statement  was  said  to  have  been  made 
In  November,  188S,  or  more  than  two  years 
before  that  time.  There  being  no  evidence 
to  show  that  the  agency  had  ceased,  and 
everything  showing  that  It  was  still  In  ex- 
istence. It  was  not  error  to  refuse  the  In- 
structions. It  Is  unnecessary  to  pass  on  any 
■ot  the  other  assignments  of  error.  We  see 
no  error  In  the  case  for  which  the  Judg- 
ment should  be  reversed,  and  It  will  there- 
fore be  affirmed.  ACBnued. 


MISSOURI,  K.  ft  T.  RT.  00.  et  al.  v. 
WICKHAM  et  al. 

(Coart  of  Civil  Appeals  of  Texas.    March  18, 
1898.) 

EMIKBNT  DOMAIir— APPROPRlATtOK  OF  LaND— AC- 
TION roR  Damaobs— Plratiixo. 
1.  Plaintiff.  alleginfT  that  defendant  railroad 
bad  appropriated  a  part  of  his  land,  and  im- 
paired the  value  of  the  remainder,  may  prove 
title  by  limitations  without  pleading  it 


2.ThoiiRh  the  petition  did  not  allege  the  value 
of  the  land  appropriated .  nn  nllegation  in  the  an- 
swer aa  to  such  value  remedies  the  detect. 

Appeal  from  district  court,  McLennan  coun- 
ty; M.  Sorratt,  Judge. 

Action  by  Josephine  WIckham  and  husband 
against  the  Missouri,  Kansas  &  Texas  Railway 
Company  and  another.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

Clark  &  Boilnger  and  Eugene  WllUams,  for 
appellants.  Boynton  &  Boynton,  for  appel- 
lees. 

Statement  <tf  the  Nature  and  Result  oC  the 

Action. 

FISHER,  C.  J.  On  April  2S,  1800,  the  plain- 
tiffs, Josephine  WIckham  and  J.  D.  Wickham, 
her  husbfmd,  filed  their  second  amended  orig- 
inal petition.  In  Hen  of  th^r  previous  pleadlnpi 
(the  orfglnal  [wtltlon  having  been  filed  on  the 
28th  day  of  May,  1892),  dalmlng  that  tbey 
owned  about  100  feet  tnfot  on  Eleventh  street, 
running  back  105  feet,  in  Waco,  McLennan 
coimly.  Tex.;  that  the  Mtesouri.  Eanuis  ft 
Texas  Railway  Company  (hereinafter  styled 
"Railway  C<nnpany")  had  located,  and  was 
then  operatli^,  Its  main  line  of  road  on  Jack- 
soD  street,  about  200  feet  sonth  of  irialntlffs* 
property;  that  on  the  tq^oMte  side  of  Eleventh 
street  the  Waco  Electric  Railway  ft  Light 
Oompaiqr  (herelnaftw  called  the  "Light  Com- 
pany") had  Its  power  house,  for  the  purpose  of 
supplying  electric  power  ftir  (iterating  a  private 
ento^nlse  for  profit,  the  line  of  street  railway, 
and  the  system  of  electric  lights;  tiiat  upon  the 
28th  of  May,  1882.  said  Tilght  Company,  for 
Its  private  purposes,  without  any  special  ben- 
efit to  arise  therefrom  to  the  public,  desired 
said  Railway  Company  to  put  In  a  qmr,  rnn- 
nlog  from  the  main  line  of  railroad  at  or  near 
the  comer  of  Jackson  and  Thirteenth  streets  to 
said  power  house;  Out  in  leqponse  to  said  le- 
tineet  a  spur  was  constmcted  about  said  date, 
and  has  been  contlmMnnly  operated  sIium;  that 
defendants,  the  Raflway  Compaiqr  and  the 
Light  Company,  acted  leather  In  all  mattns. 
bat  constmcted  said  spnr  without  the  ecmsoit 
of  plaintiffs,  and  In  so  doing  forcibly  tore  down 
and  destroyed  a  Une  of  ffence  on  the  aontheast 
line  of  plaintiffs'  property,  of  the  value  ot  $150; 
that  the  qnir,  as  constructed  and  (iterated,  is 
immeillately  adjacent  to  and  agahut  the  south- 
east line  of  plaintiffs'  said  prc^ffty  for  a  dis- 
tance of  165  feet,  and  the  can  and  en^nes  of 
defendant  Railway  Company  extend  over  the 
swltcai,  and  an>Fopriate  a  atrip  of  plaintiffs* 
land  8  feet  wide  along  the  mtire  southeast 
line,  and  the  cars  pan  within  2  feet  of  plain- 
tiffs* tenant  bouse;  that  prior  to  the  construc- 
tion of  the  qrar  the  railway  tras  operated 
aboat  160  feet  from  the  proper^;  that  the  con- 
struction and  operation  of  the  spnr,  and  the 
manner  in  ^Icta  It  was  ctnatrocted  and  op- 
erati>d,  has  caused  plabitlffs  injiuy  by  reason 
of  vibrations,  noise,  smoke,  noxious  vapma,  and 
cinders,  and  obstmetira  of  view  and  lli^t  and 
air,  and  by  the  storing  and  placing  of  cars  on 
the  spur,  and  the  placing  of  flttlu^carB  there- 

Digiiized  by  Vj  oogle 


1024 


44  SOUTHWESTERN  BBPOBTER. 


(Tex. 


on,  and  that  the  Injuir  Is  peculiar  to  plaintiffs' 
propt'ity;  that  said  spur  was  completed  about 
the  15th  of  June,  1882,  and  has  beeu  continu- 
ously since  operating;  that  shade  trees  were 
destroyed,  and  that  the  noises  prevent  sleep  at 
night  by  the  occupants  of  the  house,  and  the 
spur  was  not  for  the  public  use,  and  as  con- 
structed Is  a  nuisance  to  plaintiffs.  Impairing 
permanently  their  right  to  the  use  and  enjoy- 
ment of  the  property,  greatly  decreasing  the 
value  thereof;  that  during  the  greater  part  of 
the  time  since  the  oonstniction  of  the  spur, 
plaintiffs  hare  occupied  a  second  house  on  the 
property,  and  have  suffered  greatly  by  the  op- 
eration of  the  spur,  by  the  tearing  away  of  the 
fence,  and  In  the  use  of  said  strip  of  land,  and 
said  annoyances  heretofore  named,  decreasing 
the  rental  received  from  the  tenant  houses, 
causing  damage  In  the  sum  of  f 1,000  to  plaln- 
tifTs.  Defendants  filed  their  first  amended  an- 
swer March  21, 1803,  and  excepted  specially  to 
plalntlfTB*  petition  because  the  same  did  not  al- 
1^  the  value  of  the  premises  before  the  In- 
Jury  nor  since,  nor  was  any  rental  value  al- 
leged before  or  after  the  Injury,  nor  do  the 
pleadings  allege  that  the  matters  complained 
of  resulted  from  lack  of  care  of  defendants,  or 
that  the  occupancy  and  operation  of  the  switch 
had  been  other  than  such  as  a  skiUf  ul  manage- 
ment would  conduct  Defendants  pleaded  spe- 
cially that  they  were  authonxed  by  their  char- 
ter and  ordinances  of  the  city  of  Waco  to  con- 
struct the  spur,  and  that  the  same  was  a 
necessary  part  of  defendant's  railway,  and  was 
constructed  and  operated,  not  upon  plaintiffs', 
but  upon  defendants',  land,  In  the  most  skillful 
and  careful  manner  known  to  men  expert  In 
such  work.  Defendants  also  specially  an- 
f<wered  that  the  premises  described  in  the  plead- 
ings as  lots  3  ^dA  4  are  located  in  a  commu- 
nity where  at  and  before  the  building  of  the 
switch  mmierous  railway  tracks  ran  along  and 
parallel  to  the  lots,  and  trains  were  constantly 
nm  every  hour  of  the  day  thereupon,  from 
which  smoke,  noise,  and  vibrations  occurredt 
as  alleged  In  plaintiffs'  petition,  and  that  the 
Influences  affecting  the  lota  since  the  switch 
was  built  are  the  same  as  before,  and  that 
thereby  no  Injury  resulted  to  plaintiffs'  prop- 
erty. The  cause  was  tried  at  the  February 
term  of  the  court,  resulting  In  a  verdict  and 
Judi^ment  for  the  plaintiffs  on  the  6th  day  of 
Febi-uary,  1S97,  In  the  sum  of  $776. 

Conchislona  of  Fact  and  Law. 

We  find  that  the  appellees  were  the  owners 
and  In  possession  of  the  property  described  In 
tholr  petition,  and  that  the  appellants,  with- 
out their  consent,  built  and  constructed  a  spur 
track  Immediately  In  front  of  and  adjoining 
thereto,  and  that  by  reason  of  that  fact,  and 
the  manner  and  use  of  that  track,  the  property 
was  hijured  and  damaged  In  an  amount  equal 
to  the  verdict  of  the  Jur^'.  And  it  is  further 
shown  that  in  constructing  tlie  track  in  ques- 
tion the  appellants  appropriated  a  strip  of 
land  3  feet  wide  by  IGO  feet  long,  which,  to- 
other with  the  balance  of  the  land  in  ques- 


tion, had  been  In  actnal  possession  of  the  ap- 
pellees for  over  10  years'  time,  under  such  cir- 
cumstances as  to  give  them  title  thereto  by 
llmltaUon.  It  Is  objected  that  tbe  right  to  thl» 
property  In  appellees  by  virtue  of  the  statute 
of  limitation  cannot  be  Insisted  upon  by  them, 
because  It  was  not  pleaded.  Appellees,  in  their 
action  for  damages  In  the  appropriation  of  the- 
atrip  of  land  In  question,  and  to  the  use  and  poe- 
sesslon  of  the  remainder  of  the  property,  were 
not  required  to  plead  their  title  thereto,  and 
they,  being  the  plahitiffs  In  tbe  case,  could 
establish  a  title  by  limitation,  without  the  ne- 
cessity of  first  pleading  It.  Reynolds  v.  Lans- 
ford,  16  Tex.  286.  The  plahitiffs  did  not  al- 
lege. In  their  petition,  the  value  of  tbe  strip  of 
land  appropriated  by  the  defendants,  nor  was 
there  any  evidence  upon  that  question.  There- 
fore It  is  contended  by  appellants  that  there 
was  error  In  submitting  that  question  to  the 
Jury,  and  In  not  sustaining  the  demurrer  to  the 
plaintiffs'  petition  for  the  failure  of  allegation 
In  this  respect  We  believe  these  objection? 
are  cured  by  the  following  averments,  which 
we  find  contained  In  tbe  defendants'  answer: 
"For  further  answer,  by  way  of  cross  bill,  If 
required,  the  defendants,  M.,  K.  &  T.  Ry.  Co.. 
not  admitting,  but  denying,  that  It  appropriat- 
ed the  land,  or  any  part  of  the  land,  of  plain- 
tiffs, yet  admits,  for  the  purpose  of  this  cross 
bill  alone,  that  the  plalntifTs  own  land  adjoin- 
ing and  near  the  land  on  which  the  switch  is 
built;  that,  If  the  allegations  of  the  plaintiffs 
that  the  land  of  the  plaintiffs  Is  appropriated 
by  defendants*  engines  and  cars  Is  true,  then 
defendant  alleges  that  said  land  Is  of  the  value 
of  $20  per  front  foot,  and.  If  defendants'  cars 
find  engines  appropriate  three  feet  thereof, 
this  defendant  here  declares  its  willingness  to 
pay  the  value  thereof,  or  sach  sum  as  the  court 
shall  determine;  but  In  this  coimectlon,  as 
well  as  In  defense  of  tbe  whole  case  as  made 
by  tbe  plaintiffs,  defendants  say  that  the  prem- 
ises of  plaintiff  are  greatly  benefited  by  such 
switch,  and  very  much  more  beneBt  peculiar  to 
plaintiffs'  premises  accrued  thereto,"  etc.  This 
plea  Is  signed  by  the  attorneys  for  the  Mis- 
souri, Kansas  &  Texas  Rsilway  Company,  a* 
well  as  for  the  Waco  Electric  Railway  &  Light 
Company.  Therefore  It  must  be  r^rded  as 
the  pleading  of  both  defendants.  This  answer 
can  be  looked  to  In  aiding  the  petition  In  Its 
failure  to  allege  the  value  of  the  strip  of  land 
in  question  (Boettler  v.  Tendlck,  73  Tex.  492. 
11  S.  W.  497),  and,  as  It  contains  an  express 
admission  as  to  the  value  thereof.  It  can  be 
considered  as  evidence  to  some  extent  which 
would  iiuthoriKe  the  submission  of  tbe  question 
of  value  to  the  Jury.  The  charge  of  the  court 
was  correct  in  submitting  the  case  to  the  Jinx. 
The  theory  of  the  case,  from  the  plaintiffs' 
RtandiK>iiit,  was  that  by  reason  of  tbe  wrongful 
appropriation  of  the  property  by  the  defend- 
ants, and  by  the  construction  and  operation  of 
the  spur  track  In  qiiestiou,  and  the  uses  to 
which  it  was  put,  and  the  manner  In  wMch  Its 
use  affected  their  property.  It  was  damaged  as 
a  whole,  by  a  depreciation  In  the  value  thereof 
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There  was  evidence  bearing  upon  these  ques- 
tions, and  it  was  proper  for  the  Jury  to  consid- 
er the  maimer  In  which  the  appellants  used  the 
•pur  track,  and  bow  It  affected  the  enjt^ment 
BJid  use  of  plaintiffs*  property,  as  having  some 
beating  iqmn  tbe  question  of  the  subsequent 
value  of  the  property.  All  of  these  facts  would 
hare  some  force  In  determining  the  difference 
between  the  market  value  of  the  pn^erty  be- 
fore the  switch  was  constructed  and  after  that 
time.  It  is  minecessary  that  we  ^ould  notice 
In  detail  all  of  the  aadgnments  of  estot,  as  the 
views  that  we  have  expressed  in  effect  dLspose 
of  them  alL  We  find  no  error  in  the  record* 
and  the  judgment  is  affirmed.  Affirmed. 


TEMPLE  NAT.  BANK  et  al.  v.  WARNER 
et  al. 

(Court  of  CivU  Appeals  of  Texaa.    March  16, 

18S8.) 

COXTRICTS  —  KbSOISSIOM  rOR  FR1.UD  —  RiOBTS  ov 
I N  TESVENBR8 — EviDaKOB— ISBTRUCTl  0S8. 

1.  In  an  action  to  vacate  a  deed  for  fraud, 
persons  who  claimed  under  defendant,  and  in- 
terveoed,  were  not  prejudiced  by  an  order  per- 
mitting the  withdrawal  of  defendant's  answer. 

2.  Where  plaintlfTs  petition,  in  an  action  to 
set  aside  a  deed,  charged  certain  interreoera, 
who  were  in  possession  of  the  property  in  ques- 
tion, with  the  reasonable  rental  value  thereof, 
there  was  no  error  iu  permitting  witnesses  to 
testify  to  the  value  of  such  property  at  the  time 
of  the  trial,  as  it  was  proper  to  ascertain  such 
value  thereof  during  all  the  time  Interveners 
^%•ere  in  possession,  in  order  to  determine  its  rea- 
sonable rental  value. 

3.  Persons  coming  into  a  case  by  intervention 
have  no  right  to  direct  how  it  shall  proceed, 
and  the  opening  and  daring,  so  far  as  they 
nre  concerned,  are  a  matter  k  discretion  on  the 
part  of  the  court 

4.  A  party  cannot  be  heard  to  complain  that 
a  certain  amount  was  incorrectly  stated  in  an 
instruction,  where  he  failed  to  call  attention  to 
it  by  a  special  instruction. 

Error  from  district  court,  Bell  coimty;  W. 
A.  Blackburn,  Judge. 

Suit  by  W.  W.  Warner  against  H.  O.  Mer- 
rick to  vacate  a  certain  deed,  on  the  ground 
of  fraud  on  the  part  of  the  grantee.  The 
Temple  National  Bank  and  another,  claiming 
under  defendant,  intervened.  There  were 
verdict  and  judgment  in  favor  of  plaintiff, 
and  Interveners  bring  error.  Affirmed. 

Harris  ft  Saunders,  for  plaintiffs  in  error. 
A.  M.  Monteith,  for  defendant  lU  error  W.  W. 
Warner. 

FISHER,  a  J.  This  suit  was  brought  by 
defendant  in  error  Warner  against  n.  C. 
Merrick,  to  recover  two  lots  of  land,  situated 
in  Temple,  Bell  county,  Tex.,  and  to  cancel 
nnd  rescind  a  certain  deed  executed  by  War- 
ner to  Merrick,  conveying  the  lota  to  the  lat- 
ter, on  account  of  certain  fraudulent  state- 
ments  and  representations  made  by  Merrick, 
and  also  to  have  said  deed,  which  was  ahso- 
Inte  In  form,  declared  a  mortgage.  The  peti- 
tion In  effect  declares  that  the  deed  was  ex- 
ecuted to  secure  the  payment  of  $1,700  due 
from  Warner  to  Merrick,  which  arrrfle  fr<mi  a 
44  S.W.-05 


transfer  by  Merrick  to  Wamor  of  a  one- 
half  Interest  In  saloon  property  and  fixtures, 
then  owned  by  Merridc,  situated  In  Temple. 
It  Is  stated  that  Merrick  was  then  the  owner 
of  the  property,  and  represented  to  Warner 
that  the  property  was  of  the  value  of  fS,400. 
and  that  there  were  no  Incumbrances  or 
liens  upon  it,  and  that  Merrick  was  not  in- 
debted. These  representations  and  state- 
ments were  made  for  the  purpose  of  inducing 
Warner  to  purcdiase  a  half  Interest  In  the' 
saloon  property  from  Merrick.  Warner,  at 
the  time,  believed  the  representations  and- 
statements  were  true»  and,  acting  upon  that 
belief,  purchased  Uie  half  interest,  and  ex- 
ecuted tiie  deed  In  question.  In  order  to  m- 
core  the  $1,700,  the  amount  he  agreed  to- 
pay  Merrick  for  the  half  Interest  in  the  sa- 
loon; and  It  la  alleged  that  these  reprcscnta' 
Uons  were  faia^  and  were  made  for  the  pur- 
pose of  mlsleadlnc  and  dec^vlng  Warner; 
that  part  of  the  saloon  property  was  Incnm- 
berad;  and  that  Mierrick  was  much  indebt- 
ed; and  that  the  property  was  not  worth  but 
about  9600.  MerriA  filed  on  answer  in  the 
case,  graerally  denylz^  the  averments  of  tlie- 
petitlon,  which  was  subseqnenUy  withdrawn 
by  Merrick,  be  at  the  time  in  effect  conceding 
that  plaintiff,  oa  against  him,  had  a  good 
cause  of  action.  The  plaintiffs  In  error,  each 
by  separate  pleas,  Intervened  In  the  case,  and 
set  up  the  fact  that  subsequoit  to  the  execu- 
tion of  the  deed  by  Warner  to  Merrick,  con- 
veying the  lots  In  question,  the  property  in 
question  had  beat  Incumbered  by  mortgages 
In  favor  of  each  to  secure  moneys  due  from 
Merrick  to  each,  respectively;  and  that  they 
bad  no  notice,  at  the  time,  that  the  deed  In 
question  was  Intended  as  a  mortgage,  nor  did 
they  have  any  notice  or  knowledge  of  the 
fraud  practiced  by  Merrick  upon  Warner. 
And  it  is  further  alleged  that  there  was  ex- 
ecuted, simultaneously  with  the  deed,  an- 
other Instrument,  wherein  It  was  agreed  that 
Merrick  should  reconvey  back  to  Warner, 
any  time  wlthhi  two  years,  tibe  property  in 
question.  If  Warner  should  pay  off  and  fully 
discharge  the  $LT0O  due  by  him,  as  the  pur- 
chase price  of  a  half  Interest  in  the  saloon; 
and  they  all^  that  this  9L700,  no  part  of  it. 
has  ever  been  paid.  To  this  Intervention^ 
plahitiff,  in  effect,  replied  by  general  denlaL 
ahd  charged  the  interveners  with  notice  off 
the  plalntitTs  rights,  as  set  up  In  his  petitioui. 
and  sought  to  recover  against  them  the  rental 
value  of  the  lots  in  question,  alleging  that 
they  had  been  in  possession  from  the  time 
that  It  was  mortgaged  to  them  by  Merrick, 
collecting  and  receiving  the  rents  therefor. 

The  cabe  was  tried  before  a  jury,  and  ver- 
dict was  rendered  to  the  effect  that  the  con- 
veyance from  Warner  to  Merrick  was  in- 
tended as  a  mortgage,  and  that  Merrick  mode 
false  and  fraudulent  representations  to  the 
plaintiff,  in  order  to  procure  its  execution, 
and  found  the  reasonable  rental  value  of  the 
property  during  the  time  It  was  In  posses 
slon  of  the  Temple  National  Bank  at  ^IfiSC, 
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and  judgment  was  rendered  npon  these  find- 
ings. Verdict  was  also  to  the  effect  that  the 
building  and  Investment  company  recover 
nothing  In  the  case.  No  verdict  and  Jodg- 
ment  were  rendered  against  It  for  any  of  the 
amount  of  rent  recovered  by  plaintiff,  but 
was  for  that  amount  rendered  against  the 
Temple  National  Bank.  There  is  evidence 
In  the  record  to  support  tbe  allegations  of 
plaintiff  upon  the  ground  of  fraud,  and  also 
establishing  that  the  deed  In  question  was 
Intended  to  be  a  mortgage:  and  there  Is  evi- 
dence which  also  justifies  tbe  verdict  of  tlie 
Jury  as  to  the  amount  of  rent  recovered. 
Tbe  evidence  shows  that  the  deed  In  quostlon, 
executed  by  Warner  to  Merrick,  was  absolute 
In  form,  and  that.  In  connection  therewith, 
there  was  executed  another  Instrument,  to 
the  effect  that  Merrick  would  within  two 
years,  upon  the  payment  to  him  of  fl,700, 
reconvey  back  to  Warner  the  lots  Id  ques- 
tion. After  these  instruments  were  executed, 
Merrick  executed  to  the  Temple  National 
Bank  a  deed  of  trust  on  the  lots  in  question, 
to  secure  it  in  a  prior  indebtedness,  due  by 
Merrick;  and  there  Is  some  testimoay  that 
the  cashier  of  the  bank,  who  procured  the  ex- 
ecution of  tbe  deed  of  trust,  had  some  knowl- 
edge of  facts  showing  that  the  deed  ex- 
ecuted by  Warner  was  Intended  as  a  mort- 
gage. The  Temple  Building  &  Investment 
Company,  after  the  deed  from  Warner  to 
Merrick  was  executed,  loaned  to  Merrick 
about  $1,200.  to  secure  which  Merrick  ex- 
ecuted in  their  favor  a  deed  of  trust  upon 
the  lots  in  question,  and  at  the  time  the  In- 
vestment company  had  no  notice  or  knowl- 
edge of  any  fraud  piacticed  upon  Wamer  by 
Merrick,  or  of  the  fact  that  the  transaction, 
as  between  them,  was  regarded  as  a  mort- 
gage. Shortly  after  the  deed  In  question  was 
axecuted,  Warner  went  into  possession  of  the 
saloon,  and  then  discovered  the  fraud  that 
bad  been  practiced  upon  him  by  Merrick. 
He  thereupon  made  a  tender  of  the  property 
back  to  Merrick,  and  asked  for  a  cancella- 
tion of  the  trade  between  them.  Merrick  de- 
clined to  do  this,  or  to  receive  back  the  prop- 
erty. Thereafter  some  creditors  of  Merrick 
insisted  upon  the  discharge  of  previous  liens 
existing  In  their  favor  against  the  saloon 
property.  Warner,  in  order  to  protect  him- 
self, satisfied  some  of  these  debts,  to  tbe  ex- 
tent of  aljout  $1,3.>0.  After  Merrick  refused 
to  receive  it  back  and  cancel  the  trade,  War- 
ner, in  order  to  protect  himself,  retained  pos- 
session of  the  property,  and  ran  the  saloon 
business  a  while,  urtO  he  flnaOy  disposed  of 
it 

It  is  unneceitsary  for  us  to  set  out  the  facts 
in  detail  which  show  that  the  deed  In  ques- 
tion was  intended  as  a  mortgage,  and  that 
Its  execution  was  procured  by  reason  of  the 
false  and  fraudulent  representations  of  Mer- 
rick; but  it  Is  sufficient  to  say  that  there  Is 
ample  evidence  in  the  record  to  support  the 
rerdlct  of  the  Jury  upon  these  questions. 

There  was  no  error  In  soBtalnlng  the  mo- 


tion questioning  the  authority  of  one  of  the 
attorneys  in  tbe  case  to  appear  for  the  de- 
fendant Merrick;  nor  was  there  error  In 
withdrawing  from  the  Jury  the  answer  of 
Merrick.  Merrick  had  tlie  right.  If  he  so  de- 
sired, to  abandon  any  defease  that  he  had 
previous  Interposed  to  the  plalntiirs  case, 
and  had  tbe  authority  to  discharge  his  atti>r- 
ney  who  bad  previously  represented  bim. 
The  affidavits  Introduced  before  the  court 
were  sufficient  authority  upon  which  to  base 
the  rulings  here  complained  of.  It  was  no 
concern  of  the  Interveners,  and  it  was  a 
matter  about  which  they  cannot  complain. 
If  Merrick  saw  fit  to  abandon  any  defense 
he  might  have  had,  it  would  not  affect  any 
right  of  the  Interveners.  They  could  and 
did  interpose  all  the  defenses  which  they 
had  the  right  to  Insist  upon.  These  views 
necessarily  dispose  of  that  branch  of  this 
question,  which  complnlns-of  the  action  of 
the  court  in  overruling  tlie  interveners*  ap- 
plication for  continuance. 

There  was  no  error  In  permitting  witnesses 
to  testify  as  to  the  present  value  of  the  lots 
In  controversy.  The  value  at  the  time  of 
the  trial,  and  during  tbe  time  tlie  property 
was  In  possession  of  tlie  Interveners,  was 
proper  to  be  ascertained.  In  order  to  deter- 
mine what  was  the  reasonable  rental  value 
of  It.  Plaintiff,  in  his  petition,  charged  the 
Interveners  with  the  reasonable  rental  value 
of  the  property;  and,  of  course,  this  could 
be  ascertained  during  the  time  of  the  pos- 
session of  the  Interveners,  up  to  the  very 
day  of  trial,  and  tbe  value  during  that  tim** 
would  have  much  bearing  upon  a  correct 
determination  of  what  was  its  reasonable 
rental  value. 

The  ruling  complained  of  In  the  fourth  as- 
signment of  error  did  not  iDjurlously  affect 
the  rights  of  the  Interveners.  Besides,  the 
interveners,  when  they  came  into  the  case, 
had  no  right  to  direct  how  it  should  proceed. 
Tbe  opening  and  conclusion,  so  far  as  they 
were  concerned,  was  a  matter  of  discretlou 
upon  the  part  of  the  trial  court;  and  it  does 
not  appear  from  any  of  the  facts  stated  in 
connection  with  Its  ruling  upon  this  ques- 
tion that  there  was  any  abuse  In  the  exer 
else  of  Its  discretion  in  this  particular. 

There  was  no  error  in  giving  the  charge 
complained  of  In  tbe  fiftii  assignment  of  er- 
ror, when  we  consider  It  in  connection  with 
tlie  whole  charge  submitted  to  the  Jury;  and 
there  was  some  testimony  upon  which  to 
base  that  charge.  If  It  was  Incorrect  as  to 
the  amount  stated,  tbe  plaintiffs  In  error 
should  have  called  the  court's  attention  to  It 
by  a  special  charge,  correcting  It  In  this  re- 
spect. Besides,  the  finding  of  the  Jury, 
the  effect  that  the  deed  was  procured  by 
fraud,  would  authorise  the  rescission  and 
cancellation  of  the  deed,  although  no  pay- 
ment was  made^  as  submitted  to  the  Jury  In 
this  charge.  If  we  could  hold  this  charge 
erroneous.  In  view  of  the  verdict  of  the  jury, 
it  wonld  not  be  reversible  error. 
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What  has  been  said  In  effect  disposes  of 
the  sixth  assignment  of  error.  Bnt  there  la 
some  testimony  in  the  record  which  author- 
ises this  charge.  If  the  court,  in  giving  this 
charge,  Incorrectly  stated  the  amount  of  pay- 
ment at  Vl,700.  it  did  not  materially  affect 
the  result,  nor  was  It  calculated  to  mislead 
the  jury  upon  the  main  -Issues  In  the  case; 
and.  If  the  charge  was  Incorrect  as  to  the 
amount.  It  should  have  been  corrected  by 
the  plaintiffs  In  error. 

We  need  not  pass  npon  loose  assignments 
of  error  which  relate  to  any  luppcMsed  right 
of  the  Temple  Building  &  Inrestment  Com- 
pany, for  the  verdict  of  the  Jury,  as  against 
them,  can  be  Bupi>orted  on  the  ground  that 
tfaey  bad  no  right  or  Interest  in  the  claim 
sued  npon  and  set  up  by  them  in  their  plea 
of  Intervention,  at  the  time  their  pleadings 
were  filed,  upon  which  they  Anally  went  to 
triaL  The  note  and  mortgage  upon  which 
the  investment  company  sued  was  trans- 
ferred by  it  to  the  Temple  National  Bank, 
and  was.  during  the  pendency  of  the  plea 
of  Intervention,  transferred  to  the  .invest- 
ment company.  The  evidence  upon  this 
point,  It  seems,  Is  undisputed;  and  the  court 
submitted  a  charge  to  the  Jury  which  In  ef- 
fect Instructed  them  to  And  against  the  In- 
vestment company  If  they  acquired  the  note 
after  the  suit  was  brought  and  plea  of  Inter- 
vention pending.  The  investment  company 
conld  not  recover  upon  the  strength  of  any 
claim  asserted  by  the  Temple  National  Bank, 
for  no  relief  was  asked  by  the  bank  upoor 
the  claim  asserted  by  the  Investment  com- 
pany; and  each  of  their  pleaa  of  Interven- 
tion tfl  separate  and  distinct,  and  It  does  not 
appear  from  any  allegations  contained  in 
either  that  they  are  in  any  way  connected. 
And  In  this  connection  It  Is  well  to  say  that 
the  verdict  and  judgment  were  correct  as 
against  the  Temple  National  Bank.  Tbere 
is  some  evidence  In  the  record  which  tends 
to  show  that  it  was  charged  with  notice  of 
the  plaintiff's  right  when  the  deed  of  trust 
was  executed  to  It  upon  the  lots  In  question 
by  Merrick;  and.  If  It  could  be  conceded 
that  It  did  not  have  notice  in  this  respect,  it 
clearly  appears  that  Its  deed  of  trust  was 
based  upon  a  pre-existing  debt,  doe  it  by 
Merrick.  Consequently,  It  could  not  be  re* 
garded  as  a  lien  bolder  for  value. 

There  Is  really  no  pleading  npon  which  to 
base  Interveners'  second  proposition  under 
their  seventh  assignment  of  error.  The 
third  proposition  raises  a  question  which  is 
really  not  presented  by  the  seventh  assign- 
ment of  error,  nor  Is  It  raised  by  the  plead- 
ings of  the  Interveners. 

The  court  gave  a  charge  upon  the  subject 
embraced  in  the  one  refused,  set  out  under 
the  eighth  assignment  of  error.  Besides,  the 
charge  refused  was.  In  effect,  upon  the 
weight  of  evidence;  and.  Id  view  of  the 
facts  In  this  case,  it  would  have  been  im- 
proper to  give  it.  Some  Instances  might  oc- 
cur In  which  the  acceptance  and  retention 


of  possession  of  property  and  use  thereof, 
after  the  discovery  of  the  fraud,  would  jus- 
tify the  court  in  instructing  the  Jury  that 
the  effect  would  be  to  waive  the  right  to  can- 
cel and  rescind  the  trade;  bnt  such  Is  not 
always  the  case,  and  the  one  in  hand  Is  a 
striking  Illustration  of  the  Impropriety  of 
giving  charges  which  In  effect  authorlae  the 
jury,  from  the  combination  of  facts  stated, 
to  conclusively  assume  that  a  waiver  has 
been  established.  Evans  v.  Ooggan,  5  Tex. 
OIv.  App.  130,  23  S.  W.  854. 

The  plaintiff.  In  bis  evidence,  to  some  ex- 
tent accounts  for  his  retaining  possession 
of  the  saloon  property,  after  he  had  discov- 
ered the  fraud,  and  after  Merrick  refused 
to  replace  him  in  his  original  position.  Or- 
dinary prudence  required  him,  under  these 
circumstances,  to  do  the  best  that  he  could 
with  the  property,  and  not  to  abandon  It, 
BO  that  It  would  go  to  waste  and  destruc- 
tion. The  jury  had  the  right  to  consider 
these  facts  In  determining  what  effect  would 
be  given  to  his  subsequent  use  and  retention 
of  possession  of  the  property;  and  really  the 
charge  of  the  court  given  upon  this  subject 
in  favor  of  the  interveners  was  stronger 
than  the  facts  and  circumstances  warranted. 

What  has  been  said  in  effect  disposes  of 
the  ninth  assignment  of  error.  It  was  prop- 
er for  the  court  to  give  the  charge  requested 
so  far  as  It  affected  the  building  and  Invest- 
ment company. 

The  findings  of  fact  and  what  we  have 
said  dispose  of  the  tenth,  eleventh,  and 
twelfth  assignments  of  error.  There  Is  a 
theory  of  the  case,  suggested  by  the  evi- 
dence, which  tends  to  show  that  plaintiff 
did  not  waive  his  right  to  rescind. 

The  thirteenth  assignment  is  too  general 
to  be  considered. 

The  cbarge  of  the  court  complained  of  In 
the  fourteenth  assignment  of  error  was  cor- 
rect as  far  as  it  went,  and,  If  the  Interveners 
desired  any  additional  Instructions  upon 
that  question,  tliey  should  have  requested  them. 
The  verdict  and  judgment  as  to  rents  were 
proper.  There  Is  evidence  which  shows  that 
the  Temple  National  Bank  was  a  party  to 
receiving  and  collecting  the  rents  upon  the 
property  In  question,  and  the  failure  of  the 
plaintiff  to  recover  against  the  Investment 
company,  which  was  also  a  party  to  tbls 
wrong,  would  not  affect  his  right  to  recover 
against  the  bank.  We  find  no  error  In  the 
record,  and  the  judgment  Is  affirmed.  Af- 
firmed. 


GRANT  et  al.  v.  HILL  et  al.i 
(Court  of  Civil  Appeals  of  Tnas.    Feb.  28, 

1898.) 

EXECCTORS  AND  Administratobs — Salbs — Rboord 
— Ubbcriptiok  ov  Propiutt — SurPI0IB!T0T. 
1.  The  "probate  minutes"  of  a  certain  county 

contained  (1)  an  order  granting  administration; 

1  Writ  of  error  deuifd  by  supreme  court. 
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an  order  tor  the  sale  of  the  headzight  cer- 
tificate ot  deceased,  and  the  land  on  which  it 
Bhonld  be  located;  (3)  an  order  confirming  the 
sale;  and  (4)  an  order  closing  the  estate.  In 
the  body  of  the  orders  the  estate  was  referred 
to  only  as  "this  estate."  Held,  that  such  orders 
were  sufficient  to  ^ow  that  title  passed  to  the 
purchaser  of  the  headrl^ht  certificate  of  Q.,  de- 
ceased, and  land  on  which  it  was  located,  at  a 
sale  by  the  administrator  of  G.'s  estate,  though 
each  order  had  at  its  head  the  names  of  from 
two  to  ten  different  estates,  including  G.'s,  and 
in  the  application  for  order  of  sale  the  name  of 
the  G.  estate  appeared  in  the  center  of  the  list 
of  estates. 

2.  The  "probate  minutes"  of  H.  county,  in  the 
matter  of  the  estate  of  Q.,  directed  the  sale 
by  the  administrator  of  the  conditional  and 
Qnconditional  headright  certificate  of  deceaaed 
issued  by  the  land  commissioners  of  H.  county, 
and  the  land  to  be  located  thereby.  The  same 
description  waa  contained  in  the  order  confirm- 
ing the  sale.  Hdd  that,  since  but  one  headright 
was  authorized  to  be  issued  to  a  person,  the  sub- 
ject-matter of  the  sale  was  samciently  identi- 
fied. 

Error  from  district  court,  Dimmit  connty; 
W.  T.  Merrlwether,  Special  Judge. 

Suit  in  the  nature  of  a  bill  ot  review  by 
W.  E.  Oraut  and  others  against  E.  P.  Hill 
and  others.  There  waa  a  decree  for  defend- 
ants, and  plaintiffs  bring  error.  Affirmed. 

This  It  a  suit  In  the  nature  of  a  bill  of  re- 
view to  re^wn  and  ret^  the  case,  In  which  a 
Judgment  was  rendered  for  defendants,  af- 
firmed by  this  court  In  Grant  r.  Hill,  80  8. 
W.  1)52.  Plaintiffs  In  that  case  (also  plabitiffs 
In  this)  allege,  in  substance,  that  certified 
copies,  purporting  to  be  copies  of  probate 
proceedings  in  Harris  county  relative  to 
the  estate  of  the  original  grantee,  Edward 
Guiton,  were  used  as  evidence  upon  tbe  trial 
of  said  case;  that  same  were  not  In  fact 
copies  of  the  probate  proceedings  of  Harris 
county,  but  were  of  entries  in  a  book  or 
books  known  as  the  "Probate  Record,"  a 
book  or  books  separate  and  distinct  from  the 
book  fti  which  tbe  court's  minutes  were  re- 
corded, known  as  the  'Probate  Minutes," 
the  entries  In  said  probate  record  not  be- 
ing signed  by  the  Judge,  and  the  book  not 
being  one  authorized  by  law  to  be  kept,  tbe 
papers,  etc..  entered  therein  were  not  pro- 
bate proceedings,  but  at  best  copies  there- 
of, and,  by  reason  of  the  false  certificate 
of  the  clerk  to  such  copies  and  the  wrongful 
use  thereof  by  defendants,  plaintiffs  were 
misled,  and  not  knowing  the  truth  of  the 
matter  at  the  time,  and  relying  on  tbe  truth 
of  the  certificate,  did  not  take  any  steps  to 
prevent  their  use  as  evidence,  and  thus  the 
judgment  was  procured  against  them;  that 
the  several  falsely  certified  copies  had  the 
effect  of  showing  a  valid  sale  by  the  admin- 
istrator of  said  estate  to  the  testator  of  de- 
fendants; and  that,  without  the  use  of  such 
copies  as  testimony,  the  result  would  be  dlf- 
ftrent  Demurrers  to  the  petition  were  over- 
ruled, but,  upon  the  bearing,  decree  was  giv- 
en In  favor  of  defendants. 

James  Routledge,  for  plaintiffs  In  error. 
West  &  Cochran,  for  defendants  in  error. 


JAMES,  O.  J.  (after  stating  the  facisi. 
The  i)etItion  seta  forth  tbe  copy  certified  to 
by  the  county  clerk  of  Harris  courty,  ta 
which  the  petition  has  reference;  and  it 
identifies  by  allegation  which  of  the  entrlf!» 
appear  In  the  minutes  proper,  viz.  tbe  order 
granting  administration,  the  order  of  sale, 
tbe  order  confirming  tbe  sale,  and  tbe  order 
closing  the  estate.  We  here  give  these  or- 
ders as  they  appear  from  tbe  petition: 

"County  Court,  April  Term,  April  2Sth, 
1851.  Est  of  Edward  Gulton.  Est.  Wm. 
H.  Grimes.  The  petition  of  Cbas.  Bowman 
for  the  administration  of  this  estate  having 
been  considered,  and  it  appearing  to  the 
court  that  legal  notice  thereof  has  been  given, 
and  no  one  appearing  to  oppose  tbe  same, 
it  Is  ordered,  adjudged,  and  decreed  by  tbe 
court  that  Charles  Bowman  be,  and  he  ia 
hereby,  appointed  administrator  of  this  es- 
tate, with  full  powers  as  such,  subject  to  tbe- 
ordera  of  tbe  court.  It  Is  also  ordered  that 
be  file  an  Inventory  of  all  the  effects  of  said 
decedent,  duly  appraised.  It  Is  also  ordered 
that  A  O.  Daws,  C.  B.  Sabin,  and  J.  Cas- 
tanle  be,  and  they  are  hereby,  appointed  to 
appraise  the  said  Inventory.  It  is  also  order- 
ed that  the  said  Bowman  file  a  bond  as  ad- 
ministrator in  double  the  value  of  the  in- 
ventory, with  security  to  be  approved  by 
the  court.  It  la  thereupon  ordered  that  let- 
ters of  administration  Issue  to  him,  as  re- 
quired by  law." 

"County  Court,  April  Term,  1851.  April 
28th.  Est  Edward  Gult(m.  Est  Wm.  H. 
Grimes.  Tbe  administrator  of  this  estate 
having  filed  bond  and  Inventory  in  this  es- 
tate, and  the  same,  having  been  examined. 
Is  hereby  approved  and  ordered  to  be  record- 
ed." 

"County  Court,  April  Term,  1851.  April  30. 
1851.  Est.  Jno.  B.  Loveridge.  Est  W.  a  Foln- 
dexter.  Est  Thos.  Bryson.  Est  PhUlip  Has- 
sett  Est  Christian  Thelman.  Est  Geo. 
Everette.  Est  Ed.  Gulton.  Est  W.  H. 
Grimes.  The  administrator  of  this  estate, 
Charles  Bowman,  having  flled  his  petition  on 
the  29th  day  of  April,  1851,  for  a  sale,  and 
the  same  having  been  duly  considered,  and 
It  appearing  proper  to  the  court  it  is  order- 
ed, adjudged,  and  decreed  by  the  court  that 
Charles  Bowman,  administrator  of  this  es- 
tate, sell  at  public  auction,  to  the  higbesi 
bidder,  on  a  credit  of  twelve  months,  at  the 
court-house  door  of  Harris  county,  on  the 
first  Tuesday  of  June,  1861.  according  to 
law,  and  after  twenty  days'  notice,  the  con- 
ditional and  unconditlonid  headright  c^ifl- 
cate  of  the  deceased  issued  by  the  board  of 
land  commissioners  of  (Harrlsburg)  Harris 
county,  and  more  fully  described  in  the  peti- 
tion for  sale,  which  is  hereby  referred  to  for 
description,  as  also  the  land  upon  which  tbe 
same  shall  be  located,  as  well  as  all  grants 
of  land  to  be  made  by  virtue  thereof  by  the 
Gov.  of  Texas  to  tbe  said  decedent  or  his- 
beirs  or  legal  r^resentaUves." 

"County  Court,  June  Tom,  1851.  June  30th». 
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tS&l.  EBt  J.  B.  Lorerldge.  Est  W.  H.  Grlmei. 
Est  Phillip  Hassett  Est  W.  G.  Polodexter. 
Est  C.  Thlleman.  Est.  Tfaos.  Bryson.  Est 
Kd.  Gulton.  Est  Geo.  Ererette.  Est.  Jno. 
E.  Jones.  The  administrator  of  this  estate 
having  filed  bis  report  of  a  sale  made  by 
virtue  of  an  order  of  tbls  court  entered  in 
tbe  matter  of  this  estate  at  the  April  term 
last  and  the  same  harlng  been  examined, 
Hnd  the  sale  Inquired  into,  and  It  appearing 
to  the  court  that  said  sale  was  conducted  In 
all  respects  according  to  law  and  the  order 
of  court,  It  Is  ordered,  adjudged,  and  decreed 
by  the  court  that  said  sale  be,  and  the  same 
is  hereby,  approved,  and  in  all  things  con- 
firmed. It  is  also  ordered,  adjudged,  and 
decreed  by  the  court  that  the  administrator 
of  this  estate  execute  and  deliver  to  Wm. 
R.  Baker,  the  purchaser  at  said  sale,  a  deed 
of  the  right  and  title  of  said  estate  in  and 
to  the  conditional  and  unconditional  head- 
right  certificate  granted  to  decedent  by  the 
board  of  land  commissioners  of  Harris  (Har- 
rlsbnrg)  county,  as  more  fully  described  In 
the  report  of  sale,  which  for  the  purpose  of 
description  Is  made  a  part  of  this  decree, 
and  referred  to  for  the  purpose,  as  also  the 
land  upon  which  the  same  has  been  or  may 
be  located,  as  well  as  for  alt  grants  of  land 
made  or  to  be  made  by  virtue  of  said  head- 
right  by  the  Govt,  of  Texas  to  the  said  de- 
■cedent  or  his  heirs  or  legal  representatives; 
And  the  said  purchaser,  William  R.  Baker, 
appearing  In  open  court  and  having  elected 
to  pay  the  amount  of  his  bid  in  cash,  it  Is 
therefore  ordered  that  the  administrator  ex- 
ecute said  deed  without  conditions  or  reser- 
TRtlons  of  lien  or  mor^^age." 

"County  Court  July  Term.  1851.  Est 
Thos.  BrysoD.  Est  J.  B.  Loverldge.  Est. 
W.  G.  PolQdexter.  Est  Ed.  Gulton.  Est 
€.  Tblelman.  Est  W.  H.  Grimes.  Est  Geo. 
Ireland.  Est  Geo.  Bverette.  Est  Phil. 
Hassett  The  administrator  of  this  estate 
tiaving  filed  his  final  account,  and  the  same 
having  been  examined,  it  Is  ordered  that  the 
same  be  approved  and  allowed.  It  is  fur- 
ther ordered  that  the  resignation  of  the  ad- 
ministrator be,  and  the  same  is  hereby,  ac* 
-copted,  and  he,  together  with  his  securities, 
4l8charged  from  further  administration  of 
said  estate." 

The  tbeoiy  and  contention  of  plaintlCTs'  pe- 
tition Is  that  eliminating  the  copies  taken 
from  the  probate  record,  the  sale  would  nec- 
essarily be  tested  by  tfle  copies  from  the  pro- 
bate minutes  alon^  and  these  were  Insuffi- 
cient to  show  that  title  passed  to  defendants' 
testator.  This  is  the  foundation  of  plain- 
tiffs' case,  and,  if  they  are  not  correct  in 
this  position,  then,  upon  their  own  showing, 
they  were  not  entitled  to  the  relief  asked. 
The  grounds  upon  which  it  Is  claimed  the 
above  orders  are  insufBcient  to  support  the 
administrator's  deed  are:  (1)  Each  order 
bas  at  its  head  or  commencement  the  names 
of  from  two  to  ten  different  estates,  and  in 
the  application  for  order  of  sale  the  name 


of  the  Edward  Gulton  estate  appears  In  the 
center  of  the  list  of  estates;  and  (2)  the  land 
is  nowhere  described  in  the  order  of  sale  or 
order  of  confirmation,  and  from  the  sajue 
no  Information  can  be  gathered  as  to  what 
land  or  certificate  was  referred  to.  The  de- 
cision in  TempletoD  v.  Ferguson,  89  Tex.  66, 
33  S.  W.  320,  is  an  answer  to  the  first  of  said 
objections,  without  further  comment  This 
being  so,  we  should  view  the  orders  as  if 
made  separately  In  the  estate  of  Edward 
Gulton.  It  directs  the  sale  of  the  conditional 
and  unconditional  headrlght  certificate  of 
Edward  Gulton,  Issued  by  the  board  of  land 
commissioners  of  (Harrisburg)  Harris  coun- 
ty, and  the  land  to  be  located  thereby.  As 
but  one  headrlght  was  authorized  to  be  is- 
sued to  a  person,  the  subject-matter  of  the 
sale  Is  identified  as  well  as  it  would  have 
been  by  a  more  detailed  description.  The 
same  description  appears  In  the  order  con- 
firming the  sale.  We  are  therefore  of  opin- 
ion that  the  orders  admitted  and  proved  to 
be  in  the  minutes  of  the  county  court  of 
Harris  county  authorized  the  conveyance  by 
the  administrator,  and  that  such  sale  did  not 
require  the  aid  of  what  may  have  appeared 
in  the  probate  record.  The  Judgment  is 
therefore  correct  upon  the  evidence,  and  It 
la  affirmed. 


BARNBb  et  al.  t.  DABBT  et  al. 

(Oonrt  of  Civil  Appeals  of  Texas.    Blarch  10, 

1898.) 

AsnOT— COKVBBBIOK— Dam&qxs  —  Anuxi— Af- 
FiRHA^tOB— Costs. 

1.  Where  parties  shipped  goods  to  another 
who  was  to  sell  them,  and  remit  the  proceeds  to 
the  consignors,  the  net  profit  to  be  applied  on  a 
pre-extstiDg  debt  owing  them  by  the  coasignee, 
the  transaction  was  not  a  purchase,  the  con- 
signee being  an  agent  merely. 

2.  Where  goods  held  by  an  agent  and  mixed 
with  his  own,  are  attached  by  the  agent's  cred- 
itors, who  know  that  part  are  so  held,  and 
whose  debt  was  not  created  on  a  belief  that  they 
were  owned  by  the  agent,  the  owners  may 
maintain  conversion,  though  after  the  attach- 
ment they  refused  to  designate  their  share  or 
demand  the  proceeds  of  the  sale  thereof. 

3.  Where  goods  illegally  attached  are  remov- 
ed to  another  place,  the  conversion  is  at  the 
time  and  place  of  uie  levy,  and  the  damages 
are  their  market  value  at  such  time  and  place. 

4.  Where,  on  appeal,  plaintiff  indicated  a  will- 
iagnesB  to  remit  any  amount  the  court  might 
then  find  them  not  entitled  to,  judgment  will  be 
affirmed  If  plaintiff  woaid  remit  the  excess 
found  to  exist  within  a  time  certain. 

5.  Wherv,  on  appeal,  judgment  was  affirmed 
on  condition  that  the  prevailing  party  would  re- 
mit a  certain  amount  If  not  the  Judgment  to 
be  reversed,  costs  will  be  taxed  In  either  event 
against  such  party. 

Appeal  from  district  court  Lampasas  coun- 
ty; John  M.  Furman,  Judge. 

Action  by  Darby  &  Gauthen  against  Barnes 
&  Manuel  for  conversion.  From  a  Judg- 
ment entered  on  a  verdict  for  plalntifls,  de- 
fendants appeal.  Modified. 
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W.  B.  Abney,  for  appellantB.  Mattbews  A 
Browning,  for  apprtlees. 

KEY,  J.  Appellees  brought  this  rait 
against  appellanta  to  recorer  damages  for 
the  seizure  and  conversion  of  certain  mer- 
chandise belonging  to  i^>pel!eeB.  The  uncon- 
troTerted  testimony  shows  that  on  the  22d 
day  of  August  ISM,  appellees  agreed  to  fur- 
nish to  one  J.  A.  Chism  a  stock  of  goods,  and 
a  bouse  in  which  to  sell  the  same,  In  the 
town  of  Bluffton,  Llano  county,  and  that 
Chlsm  was  to  sell  the  goods  as  the  agent  of 
appellees,  and  for  a  price  at  or  above  what 
the  goods  cost  appellees  delivered  at  BlufT- 
ton.  Both  of  the  appellees  testlfled  that  there 
was  no  understanding  as  to  who  was  to  have 
the  profits  on  the  goods,  but  appellee  Cauthen 
stated  that  whatevw  net  profit  might  have 
resulted  would  have  been  credited  by  appel- 
lees to  Chlsm  on  an  antecedent  debt  owing  by 
Chlsm  to  appellees;  and  (Msm  testifled  that  such 
was  his  understanding  of  the  contract.  Un- 
der this  contract,  appellees,  at  different  times, 
shipped  goods  to  Chlsm  at  Bluffton,  and  char- 
ged them  to  him  as  Rgent,  and  at  different 
times  received  remittances  from  him,  which 
they  placed  to  the  credit  of  his  agency  ac- 
count. Without  the  knowledge  or  consent  of 
appellees,  Chlsm  bought  from  other  parties 
certain  goods,  which  he  i^aced  In  the  store 
at  Bluffton,  and  mingled  with  the  goods  fur- 
nished by  appelleea  At  the  time  the  con- 
tract referred  to  was  made,  August  22,  Wdi, 
Chlsm  was  Insolvent,  and  was  indebted  to  ap- 
pellants, and  appellees  knew  of  such  in- 
solvency and  indebtedness.  On  April  26, 
1896,  appellants  brought  suit  against  Chlsm 
upon  his  debt,  and  caused  an  attachment  to 
be  Issued  and  levied  upon  tbe  entire  stock 
of  merchandise  In  the  possession  of  Chlsm. 
John  N.  Manud,  one  of  the  appellants,  testi- 
Qed  at  the  trial  of  this  case  that,  at  the  time 
he  instituted  tbe  attachment  suit  against 
Chlsm.  he  had  heard  that  appellees  had  fur- 
nished goods  to  Chlsm  for  sale  on  commission; 
and  It  was  shown  that  T.  J.  Fatten,  who  act* 
ed  as  agent  for  appellants  In  suing  out  the 
attachment,  uad  heard  that  appellees  claimed 
the  goods  that  were  levied  upon.  Soon  after 
the  attachment  was  levied,  appellees  went 
to  appellants,  claimed  the  entire  stock  of 
goods  levied  upon,  and  demanded  their  re- 
lease. Appellants  Informed  them  that  some 
of  the  goods  levied  upon  had  not  been  fur- 
nished by  appellees,  and  asked  appellees  to 
designate  the  particular  goods  claimed  by 
them.  This  appellees  offered  to  do  If  appel- 
lants would  agree  to  relpose  such  goods  as 
appellees  should  designate  and  swear  to. 
This  offer  was  not  accepted,  appellants'  stat- 
ing that,  if  appellees  would  furnish  a  list  of 
the  goods  claimed  by  them,  they  would  con- 
sider the  matter.  Appellees  did  not  furnish 
the  list,  and  It  is  not  made  to  appear  that 
they  could  have  done  so  without  going  from 
the  town  of  Lampasas  to  Bluffton,  a  distance 
•f  22  miles.    The  sheriff  removed  the  goods 


to  the  town  of  Llano,  which  removal  caused 
some  deterioration  In  their  value.  After- 
wards, appeUanta  and  Chlsm  compromlaed 
and  settled  tiie  attachment  suit;  and,  by  tike 
terms  of  the  settlement,  ^ni>elluita  agreed  to 
dellVOT  back  to  Chism  ail  the  goods  seised 
unHet  tbe  attachment  However,  before  this 
was  done,  one  of  the  app^ees  notified  Chlsm 
that  he  had  no  authority  to  receive  from  ap- 
pellants any  of  the  goods  that  belonged  to 
appellees;  and  thereupon  Chism  took  back 
only  the  goods  that  had  been  procured  by  him 
from  other  persons,  and  declined  to  rec^ve 
the  others,  stating  that  they  belonged  to  ap- 
pellees. Appellants  held  the  other  goods  a 
reasonable  time;  and,  as  appellees  did  not 
demand  them,  appellants  sold  them  for  ¥115. 
the  best  price  obtainable  In  Llano,  paid  the 
incidental  expenses,  amounting  to  (15,  and 
still  hold  $100,  the  net  proceeds  of  said  goods, 
which  has  never  been  demanded  by  appel- 
lees. There  was  a  Jury  trial,  which  result- 
ed In  a  verdict  and  Judgment  for  appdlees 
I  for  $282.96,  with  6  per  cent  interest  Dcos 
April  26,  1886. 

Under  the  2d,  8d,  and  4th  asslgnm«its 
of  error,  appellants  submit  tills  proposition: 
"When  goods  are  shipped  on  consignment, 
and  the  consignor  is  to  t>e  paid  for  them 
at  invoice  price,  all  profits  belong  to  the 
consignee,  and  such  profits,  when  invest- 
ed in  other  goods,  become  subject  to  con- 
signee's debts."  And  It  Is  claimed  that  the 
court  erred  in  refusing  special  instructions 
embodying  this  proposition  of  law.  It  may 
be  conceded  that  tbe  proposition  la  correct, 
but  there  Is  no  evidence  In  this  case  that 
would  authorize  the  charges  referred  to.  The 
nncontrov«-ted  testimony  shows  Uut  the 
goods  received  from  them  were  the  property 
of  appellees,  and  that  Chtsm^s  possession 
thereof  was  only  that  of  an  agent  While  he 
had  Iraught  other  goods,  and  placed  them  In 
the  store,  he  had  not  bought  these  goods,  and 
had  no  title  to  them. 

Under  the  10th,  15th,  7th,  and  leth  assign- 
mentci  of  error,  appellants  make  this  pn^tosl- 
tlon:  "As  the  goods  delivered  Chlsm  by  Darby 
&  Caufhen  were  to  be  paid  for  at  Invoice 
price,  and  the  profits  to  be  paid  to  Darby  & 
Cauthm  to  satisfy  a  pre-existing  debt  due 
from  Chism  to  Darby  &  Cauthen.  Chlsm  be- 
ing Insolvent,  nnd  Darby  ft  Cauthen  knowing 
this  fact,  this  rendered  the  contract  fraudulent 
and  void  as  to  the  attachment  of  Barnes  & 
Manuel,  whether  the  parties  Intended  to  de- 
fraud creditors  or  not."  This  proposition  Is 
at  variance  with  the  undisputed  facta.  Acctad- 
ing  to  all  the  testimony  bearing  upon  the  sub- 
ject, appellees  ddlvered  the  goods  to  Chlsm,  to 
be  held  and  sold  by  him  as  agrat;  and  whDe 
tbe  contract  required  him,  if  he  sold  tbe  goods, 
to  sell  them  at  or  above  invoice  prices,  It  cUd 
not  obligate  him  to  pay  for  them  at  any  price 
Chlsm  never  obligated  himself  to  pay  anything 
for  the  goods,  in  the  sense  of  paying  for  prop- 
erty bou^t.  The  obligation  resting  upon  blm 
was  to  exercise  due  diligence  to  sdl  the  goods. 
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and,  after  paying  the  necessary  expenses  Inci- 
dental to  tbe  boEdness,  he  was  to  ddlrer  to  ap- 
pellees the  money  derived  from  such  sales,  and, 
when  demanded  by  them,  return  whatever 
amount  of  goods  might  remain  unsold.  As  to 
the  goods  received  from  appellees,  be  was  not 
a  purchaser,  but  an  agwt. 

Under  tbe  5th,  eth,  8th,  11th.  13tb,  14th,  and 
I5th  assignments  of  error,  this  prq;K>8]ttoD  Is 
submitted:  "One  whose  goods  Is  intermixed 
with  those  of  an  attachment  debtor,  the  same 
being  susceptible  of  designation,  tbe  whole 
forming  a  stock  of  goods,  wares,  and  merchan- 
dise in  possession  of  the  attachment  debtor, 
cannot  recover  of  the  attachment  creditor  dam- 
ages for  th^  seizure,  without  first  designating 
the  goods  claimed  by  him."  The  court  refused 
to  give  special  instructions  embodying  the  doc- 
trine summarized  In  this  proposition;  and  It  is 
contended  in  argument  that  as  Chism  was 
In  possession  of  an  entire  stock  of  goods, 
some  articles  of  which  belonged  entirely  to 
him,  and  as  tbe  goods  claimed  by  appellees 
were  susceptible  of  designation  and  identi- 
fication by  them,  and  as  such  Identification 
could  not  be  made  by  appellants,  or  the  of- 
ficer who  made  the  levy,  and  as  app^ees 
failed  to  designate  their  property  before  tbe 
levy  was  made,  and  refused  to  do  so  atta 
It  was  made,  they  are  not  entitled  to  recover 
damages  for  its  seizure.  If  It  had  been 
shown  that  appellees  were  called  upon,  be- 
fore the  levy  was  made,  to  designate  the 
goods  belonging  to  them,  and  they  had  failed 
to  do  so,  it  may  be  that  they  could  not  main- 
tain this  suit;  but  the  testimony  does  not 
show  tliat  any  such  demand  was  made.  It 
was  not  shown  that  (&lsm  bad  any  authority 
to  Intermix  appellees'  goods  with  others  not 
belonging  to  them;  and  as  they  were  not 
called  apon,  before  the  goods  were  seized,  to 
designate  those  belonging  to  them,  and  as 
•l^ellants*  debt  against  Chism  was  not  cre- 
ated upon  the  belief  that  the  property  in 
question  bdonged  to  him,  and  as  appellants 
admit  that  they  bad  notice  that  appellees 
claimed  Uie  goods  before  the  levy  was  made, 
appellants.  In  seizing  the  goods  and  convert- 
ing them  to  their  own  use,  occnpled  no  bet- 
ter position  tlian  would  Chism,  the  debtor, 
liad  he  converted  them  to  his  joe.  Brown 
V.  Jennie,  63  Tex.  5K>;  Brooks  v.  Lowensteln 
(Tenu.  Sup.)  35  S.  W.  89;  Drake.  Attachm.  | 
199:  3  Lawson.  Rights.  Rem.  A  Prac.  1319. 

There  is  no  merit  in  the  contention  that  ap* 
pellees  should  have  demanded  the  goods  after 
they  were  taken  to  Llano,  and  the  proceeds 
of  them  after  they  were  sold;  nor  in  the  fur- 
ther contention  that  there  was  no  conversion 
until  the  goods  were  sold  at  Llano,  and  that 
their  market  value  at  the  latter  place  when 
f^tpellants  sold  them  was  the  proper  meas- 
ure of  damaees.  Under  the  circumstances 
detailed  above,  the  levy  on  appellees'  goods 
was  lUegsl;  and  therefore  It  was  a  conrer^ 
slon  of  the  property  at  the  time  and  place  the 
levy  was  made;  and  the  measure  of  damages 
waa  th»  market  value  of  the  proper^  at 


Blutfton,  when  the  goods  were  seized,  and  no 
demand  was  necessary  as  a  basis  to  recover 
damages  for  the  conversion  of  the  goods. 

Appellants  asked  an  Instruction  wblcb 
sought  to  apply  the  doctrine  that  when  there 
Is  a  continuous  account,  consisting  of  many 
items.  If  no  ^propriatlon  of  payments  is 
made  to  any  specific  Item  by  either  party, 
but  the  same  Is  credited  on  the  general  ac- 
count by  the  creditor,  such  payments  will  be 
applied  according  to  the  priority  of  time. 
In  our  opinion,  this  Instruction  was  properly 
refused.  We  do  not  think  the  doctrine  re- 
ferred to  has  any  application  to  this  case. 
According  to  the  uneontroverted  testimony, 
Chism  was  not  a  debtor,  and  appellees  were 
not  bis  creditors,  although  on  their  books 
they  charged  the  goods  placed  in  bis  hands 
to  him  as  agent,  and  credited  the  same  ac- 
count with  such  funds  as  he  remitted.  It 
was  necessary  to  do  this,  or  something  simi- 
lar, in  order  to  keep  the  business  between 
them  in  an  intelligible  condition.  The  rela- 
tion of  creditor  and  debtor  not  existing,  the 
doctrine  referred  to  has  no  application. 
Willie,  In  general  terms,  Chism  stated  that 
the  goods  mvf^ved  in  this  suit  belonged  to 
appellees,  and  appellee  Cauthen  made  the 
same  statement,  yet  on  crora-examlnation. 
when  the  details  were  Inquired  about,  Cau- 
then stated  that  Darby  &  Cauthen  did  not 
rnmish  to  Chism  32  gallons  of  coal  oil,  34 
pounds  of  cane  seed,  113  fish  hooks,  and  one- 
half  gallon  Jar  of  female  regulator,  set  forth 
En  the  petition.  According  to  tbe  averments 
in  the  petition,  these  articles  were  worth 
$11.50;  and  appellants  contoid  that,  as  Cau- 
then admitted  on  the  stand  that  these  articles 
irere  not  furnished  to  Chism  by  appdlees, 
the  verdict  is  excessive.  Under  the  testimo- 
ny,  we  do  not  think  appellees  should  recover 
Cor  these  articles;  and  it  is  probable  that  the 
Jury  did  not  Intend  to  allow  anything  for 
them,  because  the  uneontroverted  evidence  Is 
that  the  goods  described  in  the  petition  were 
at  the  time  of  the  seizure  worth  $289.00, 
while  the  verdict  Is  for  $282.95.  This,  how- 
ever, is  a  reduction  of  only  $6.6&  We  find  no 
testimony  in  the  record  which  shows  the 
value  of  the  articles  which  Cauthen  admits 
did  not  belong  to  appellees;  hence  we  cannot 
aay  that  the  Jury  deducted  the  proper  amount, 
and  that  the  remainder  was  worth  $282.96. 
However,  in  appellants*  motion  for  a  new 
trial  It  is  charged  that  the  verdict  Is  ex- 
cessive to  the  extent  of  $4.80  only.  If  this 
amount  bad  been  remitted  in  the  court  below, 
this  objection  to  the  verdict  would  have  been 
removed;  and,  as  appellees  have  Indicated  a 
willingness  to  remit  whatever  amount  this 
court  may  indicate,  we  conclude  by  saying 
that  if  within  20  days  from  this  date  they 
remit  $4-86  of  the  $280.96  allowed  them  by 
tbe  verdict,  and  the  Interest  on  said  $4.85.  the 
Judgment  will  be  affirmed;  otherwise,  it  wiD 
be  reversed  and  remanded;  and  In  eltliar 
event  the  costs  of  appeal  will  be  taxed  against 
appellees. 
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KILLBAM  T.  OA-RTER  et  al. 
(Supreme  Coart  of  Arkansu.  Feb.  19,  1898.) 
LiKiTATiONB— Action  bt  Heikr. 
Limitations  begin  to  run  against  an  action 
by  the  heira  to  recover  possession  from  an  ad- 
Terse  holder  of  a  homestead  abandoned  b^  the 
widow,  and  of  which  they  had  notice,  not  from 
the  widow's  death,  bat  from  the  time  It  was 
abandoned  by  her. 

Appeal  from  circalt  coart,  Logan  county; 
Jephtha  H.  Evans.  Judge. 

Actl6n  by  F.  J.  Carter  and  others  against 
W.  L.  KlUeam  to  recoTer  certain  realty. 
Judgment  for  plaintiffs.  Defendant  ^peals. 
Reversed. 

fF.  A.  Pettlgrew  and  J.  V.  Bourland,  for  ap- 
pellant Rowe  &  Rowe,  for  appellees. 

WOOD,  J.  JeremlaH  Carter  died  In  1863, 
seised  of  ICO  acres  of  land,  which  constitut- 
ed his  homestead.  Seveml  years  thereaft- 
er 106%  acres  of  this  land  was  sold  by  or- 
der of  the  probate  court  In  a  proceeding  to 
which  the  widow  of  Garter  and  his  heirs 
were  made  parties.  In  this  proceeding  the 
remaining  53^  acres  were  set  apart  to  the 
widow  as  dower.  Upon  this  latter  portion 
was  situate  the  mansion  house  In  which  Car- 
ter lived  at  the  time  of  his  death,  and  In 
which  she  and  the  minor  children  continued 
to  live,— she  nntil  her  death  In  1891.  and  they 
presumably  until  of  age.  The  children  had 
all  bepome  of  ase  In  1875.  The  appellant, 
KlUeam.  went  Into  possession  of  the  land  In 
controrersy  under  deeds  obtained  from  the 
purchaser  at  the  administrator's  sale.  Ap- 
pellant knew  that  his  deed  came  from  the 
purchasers  at  the  sale.  He  went  Into  posses- 
sion under  his  deeds  claiming  to  be  the  own- 
er  in  fee.  made  valuable  improvements,  paid 
the  taxes,  and  occupied  the  said  land  con- 
tinuously for  15  years,  which  the  widow  all 
this  while  knew,  yet  she  made  no  claim  to 
the  land  herselt  but  said  that  it  belonged  to 
Kllleam.  This  suit  In  ejectment  was  brought 
by  the  children  and  beirs  of  Carter  in  1893 
to  recover  of  appellant  the  106%  acres  of 
land  mentioned  snpra.  The  answer  denies 
all  material  allegations  of  the  complaint, 
and  sets  up  the  statute  of  limitations  of  sev- 
en years.  The  undisputed  facts  show  an 
abandonment  of  the  homestead  by  the  wid- 
ow, of  which  the  heirs  must  have  bad  no- 
tice. They  were  parties  to  the  suit  wherein 
the  land  In  controversy  was  sold  and  the 
widow's  dower  assigned.  They  lived,  pre- 
sumably until  of  age.  with  the  widow  on  the 
tract  adjoining.  The  youngest  lacked  only 
about  two  years  of  majority  when  appellant 
went  into  possession  under  bis  first  deed. 
Those  of  them  who  were  minors  when  he 
took  possession  under  this  deed  certainly  had 
no  right  to  suppose  or  believe  that  he  was 
holding  under  the  widow,  for  she  could  not 
Invest  another  with  any  rights  that  would  be 
adverse  to  them.  Appellant,  from  the  flrst, 
occupied  the  land  openly,  continuously,  and 


adversdy  to  all  the  world,  and  this  eontln- 
ued  for  a  period  of  about  18  years  after  the 
heirs  had  reached  their  majority  ontfl  the 
bringing  of  this  suit.  In  the  absence  of  anj 
proof  of  facts  or  circumstances  which  would 
prednde  Inquiry  or  Investigation  by  the  heirs 
into  the  nature  of  appellant's  tenure,  we 
think  the  chancier  of  his  possession  was 
such  as  to  put  them  upon  notice,  at  least 
uiwn  Inquiry,  which  would  have  led  In- 
evitably to  a  knowledge  of  the  fact  of  bis 
adverse  holding  and  the  express  recognition 
of  his  claim  of  ownership  by  the  widow. 
The  question,  then.  Is.  In  case  of  abandon- 
ment of  the  homestead  by  the  widow  and 
notice  therof  to  the  heirs,  win  the  statute  of 
limitations  b^n  to  run  against  them  before 
her  death?  We  are  aware  of  the  well-settled 
rule  that  a  remainder-man  or  reversioner  ex- 
pectant upon  nn  estate  for  life.  '^tbooRh  he 
may.  If  he  will,  take  notice  of  any  dlsseialii 
done  to  the  tenant  of  the  particular  estate,  la 
yet  not  bound  to  do  so,  but  nuiy  wait  until 
his  right  of  entry  accrues  upon  the  death  of 
the  tenant  for  life."  Kesslneer  r.  Wilson. 
53' Ark.  403.  14  S.  W.  96;  Ogden  v.  Ogden. 
60  Ark.  74.  28  S.  W.  79&  But  this  doctrine 
has  no  application,  even  by  analogy,  to  *, 
reversioner  expectant  upon  the  homestead 
rights  of  a  widow,  having  notice  of  the  ter- 
mination of  such  rights.  The  law  wisely 
grants  to  the  widow  the  privilege  of  occupy- 
ing the  homestead  so  long  as  she  desires. 
But  It  is  a  privilege  purely  personal  to  her. 
which  she  can  neither  convey  to,  nor  share 
with,  another.  She  may  enjoy  the  rents  and 
profits  only  so  long  as  she  Intends  it  as  a 
home.  Strictly  ^caking,  she  has  no  estate 
In  the  land  Itself,  but  only  the  privilege  of 
occupancy.  Alienation  by  her  confers  no 
rights,  but  It  means  alMndonm^nt  and  the 
termination  of  her  right  of  homestead.  Not 
so  with  an  estate  fi>r  Ufe.  That  teEmlnates 
only  upon  the  death  of  the  life  tenant  The 
widow  can  only  be  considered  a  tenant  for 
life  upon  condition  that  die  do  not  abandMi. 
When  ttiat  occurs  her  rights  are  forf^ted. 
and,  eo  Instanti,  the  rights  of  the  reveraioner 
accrue.  Necessarily  so,  his  rights  as  the 
owner  In  fee  are  only  temporarily  suspended 
by  reason  of  her  superior  rights,  and  when 
these  end  his  must  begin.  And  he  cannot 
postpone  the  assertion  of  them  against  an  ad- 
verse holder,  of  whose  claim  he  has  notice, 
nntil  the  widow's  death,  unless  that  should 
occur  within  seven  years  after  he  has  no- 
tice of  her  abandonment;  for  fae  should  not, 
at  most,  be  allowed  to  posQrane  the  assertion 
of  bis  rights  beyond  that  time.  Judgment  re- 
versed, and  caiue  remanded  for  new  trIaL 


JOHNSON  V.  DOOLBT. 
(Supreme  Court  of  Arkansas.    Feb.  19,  1898.) 

BiLM  AHD  Notes  — Prom  isB  to  Pat  iir  Boxds  — 

Effect. 

A  promise  in  an  instnimeot  to  pay  $1,000 
and  interest,  "payable  in  levee  bonds  of  the 
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state  of  Arkansas."  la  an  absolnte  condition  for 
parment  in  such  bonds,  so  that  the  pa7ee,  on 
the  maker's  default,  is  entitled  only  to  damages 
to  the  extent  of  the  Taloe  ot  luch  bonds,  and  not 
to  the  snm  of  money  named,  with  Interest. 

AiH?eaI  fnmi  drcult  court,  Pnlaskl  oounty; 
Jos^h  W.  MarUn,  Judge. 

Action  by  P.  C.  Dootey.  as  administrator 
of  the  estate  of  Laura  S.  Hewitt,  deceased, 
Against  S.  J.  Johnson,  as  administrator  of 
tbe  estate  of  N.  O.  Hewitt,  deceased.  From 
A  Judgment  in  favor  of  plaintiff,  defendant 
appeals.  Berersed. 

Dodge,  Johnson,  Carroll  ft  Pemberton,  for 
appellant.   P.  C.  Dooley,  In  pro.  per. 

WOOD,  J.  This  appeal  is  from  a  judg- 
ment of  the  Pulaski  circuit  court  in  favor  of 
appellee,  based  upon  the  following  instm- 
ment;  "?1,000.  Keesville,  N.  T.,  Aug.  3rd, 
1882.  On  the  first  day  of  JanuaiT,  1883,  for 
value  received,  I  promise  to  pay  Laura  S. 
Hewitt,  one  thousand  dollars,  with  Interest, 
payable  in  levee  bonds  of  the  state  of  Ar- 
kansas, at  par,  and  at  Little  Rock,  in  said 
state.  N.  G.  Hewitt."  The  case  was  tried 
by  the  court  sitting  as  a  Jury,  and  the  facts 
as  found  by  the  court  are  as  follows:  "The 
-court  finds  tbe  note  executed  August  3, 1882, 
and  due  January  1,  18^.  That  N.  G.  Hew- 
«tt  died  February  6,  1887,  and  letters  of  ad- 
mlDistratlon  were  Issued  on  his  estate  Feb- 
ruary 19, 1887.  The  claim  was  presented  in 
due  form  of  law  to  the  administrator  on  De- 
cember 15,  1888,  within  two  years  of  grant- 
ing of  letters.  That  the  levee  bonds  and 
furniture  claimed  to  have  been  accepted  un- 
der the  agreement  of  December,  1886,  were 
never.  Id  fact,  delivered  and  accepted  in 
satisfaction  of  said  note,  and  that  the  ac- 
cord was  never  consummated,  though  It 
was  agreed  upon  by  the  parties;  and  plain- 
tiff is  entitled  to  Judgment  for  $1,000,  and 
interest  at  6  per  cent,  from  August  3,  1882," 
The  court  declared  the  law  as  follows:  "The 
note  is  for  f 1,000,  with  interest  at  6  per  cent 
from  date,  with  right  of  maker  to  discharge 
in  levee  bonds  at  their  face  at  maturity. 
Not  having  been  so  discharged,  the  maker 
was  liable  for  the  amount  stated  in  money, 
and,  this  never  having  been  paid  or  settled, 
the  plalntur  is  entitled  to  Judgment  for  the 
full  amount,  and  interest  from  date,  and  Judg- 
ment ordered  accordingly." 

The  word  "payable,"  when  used  in  com- 
mercial transactions,  and  In  instruments  like 
tbe  one  Id  suit,  means  "to  be  paid,"  rather 
than  "which  may  be  paid."  Cent  Diet 
"Payable."  Both  terms,  when  used  in  sim- 
ilar instruments,  received  an  early  construc- 
tion by  this  court,  which  has  not  been  de- 
parted from  and  to  which  we  adhere.  In 
Day  V.  Lalferty,  4  Ark.  450,  the  suit  was 
In  covenant  upon  the  following  instrument: 
"$129.60.  By  the  first  of  April  next  we  prom- 
ise to  pay  Lorenzo  D.  Lafferty  one  hundred 
ud  twenty-nine  dollars  and  fifty  cents,  for 
▼aino  recelTed,  payable  In  current  Arkansaa 


Bank  notes.  Witness  our  liands  and  seals 
this  21th  December,  1810."  A  plea  of  ten- 
der was  set  up,  and  a  demurrer  was  sus- 
tained to  said  plea  by  the  lower  court,  one 
reason  being  "that  tender  was  not  made  on 
tbe  day  of  payment"  In  discussing  this, 
the  court,  through  Judge  Dickinson,  said: 
"We  consider  the  law  well  settled  that  if  a 
party  covenants  to  pay  in  specific  articles, 
he  must  meet  his  contract  at  the  time  and  in 
the  manner  specified.  Tender  cannot  be 
made  after  the  day,  unless  tbe  damages  are 
capable  of  being  reduced  to  certainty,  by 
computation;  nor  can  It  be  pretended  that 
it  is  possible  to  do  so,  in  this  Instance,  with- 
out the  taterventlon  of  a  Jury."  In  Gist  v. 
Gans,  30  Ark.  300,  Judge  English,  after  quot- 
ing the  above,  said:  "The  effect  of  this  de- 
cision Is  that  the  obligation  sued  on  was  not 
payable  In  money,  but  In  bank  notes,  the 
value  of  which  would  have  to  be  assessed  as 
damages.  In  Dlllard  v.  BJvans,  4  Ark.  170, 
the  suit  was  in  debt  on  a  note  payable  'in 
the  common  currency  of  Arkansas,'  and  it 
was  held  that  the  note  sued  on  was  not  an 
obligation  for  the  direct  payment  of  money." 
See,  also,  Hudspeth  v.  Gray,  5  Ark.  157; 
Graham  v.  Adams,  Id.  282;  Hawkins  v.  Wat- 
kins,  Id.  481;  Wallace  v.  Henry,  Id.  107; 
Sims  V.  Whltioek,  Id.  103;  Wilbum  v.  Greer. 
6  Ark.  255,  cited  Bizzell  v.  Brewer,  9  Ark. 
68.  In  the  case  of  Gregory  v.  Bewly,  S  Ark. 
318,  the  writing  sued  on  was  as  follows: 
"One  day  after  date  we  or  either  of  us  prom- 
ise to  pay  to  Hawkins  Gregory,  executor  ol 
the  estate  of  R.  T.  Banks,  deceased,  the  sum 
of  two  hundred  and  twenty-seven  dollars 
and  twenty-five  cents,  with  Interest  at  the 
rate  of  ten  per  cent,  per  annum  until  paid, 
which  may  be  discharged  In  Arkansas  mon- 
ey." In  Hoys  V.  Tuttle,  8  Ark.  124,  the 
writing  sued  on  was  a  note  In  the  ordinary 
form,  for  $40,  with  this  closing  sentence: 
"This  note  may  be  paid  in  the  currency  of 
Arkansas."  In  these  cases  it  was  held  that 
tbe  words  "may  be  discharged,"  or  "may  be 
paid,"  Imported  an  alternative  condition  in 
the  writing  by  which  the  maker  might  dis- 
charge his  obligation  for  the  payment  of 
money  at  maturity  in  the  particular  funds 
or  property  specified,  but.  If  he  failed  to  do 
so  at  maturity,  the  privilege  was  gone,  and 
the  obligation  to  pay  in  money  or  specie  be- 
came absolute.  There  Is  no  conflict  between 
these  cases  and  Day  v.  I^erty  and  other 
cases,  supra,  but  a  clear  distinction,  which 
Judge  Sebastian  recognizes  in  Gregory  v. 
Bewly,  supra,  as  follows:  "The  obligation 
here  sued  on  Is  distinguishable  from  tbe  case 
of  one  payable  primarily  in  common  curren- 
cy of  Arkansas,"— citing  DiUard  v.  Evans  and 
Hudspeth  V.  Gray,  supra.  The  obligation 
in  the  case  at  bar  was  payable  primarily  "in 
levee  bonds  of  the  state  of  Arkansas." 
There  is  nothing  in  the  record  to  show  that 
tbe  term  "payable"  In  the  obligation  sued 
on  was  used  in  any  other  than  the  sense 
In  which  that  term  is  usually  employed  in 
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ordinary  commercial  or  other  buslnesa  traiw- 
actlona.  The  common  acceptation  of  tbe 
term,  wben  so  used,  Is  "to  be  paid"  as  Indi- 
cated In  tbe  beginning  of  this  opinion,  and  It 
does  not  signify  any  alternative  condition, 
prlTllege,  or  option,  but  tbe  positive  and  ab- 
solute condition  of  payment  at  tbe  time, 
place,  and  In  the  specific  funds  named.  The 
court,  therefore,  erred  In  Its  declaration  of 
law.  We  find  no  other  error,  but  for  this 
the  Judgment  Is  reversed  and  the  cause  is 
remanded  for  new  trial. 


GIBSON  T,  BUOKNER. 
<Sapreme  Court  of  Arkansas.   Feb.  26.  1898.) 
Attor!«bt*s  LiitN— Pabtitiok. 

1.  An  allotment  of  land  in  partition  la  not  a 
recovery  thereof,  so  aa  to  entitle  an  attorney  to 
a  lien  upon  the  same  for  hia  fee,  under  Sand, 
ft  H.  Dig.  i  4225,  providing  that,  where  a  judg- 
ment ia^'the  recovery  of  real  estate,"  the  lien 
shall  be  an  interest  in  such  property  to  the  ex- 
tent thereof. 

2.  A  court  cannot  take  judicial  notice  of  its 
own  records  concerning  matters  of  the  kind  un- 
der cousideratioD  in  a  different  case  from  tliat 
being  tried. 

Appeal  from  chancery  court  Chicot  coun- 
ty; James  F.  Robinson,  Chancellor. 

Suit  by  R.  A.  Buckner  against  Josephine 
Gibson.  Deoree  in  favor  of  complainant 
Defendant  appeals.  Reversed. 

Aiv>ellee  brought  suit  against  appellant 
tm  f  125,  the  amount  of  an  alleged  fee  for 
services  rendered  appellant  as  an  attorney 
in  a  certain  suit  for  parttttoa  In  the  COilcot 
chancery  court  In  which  certain  lands  were 
allotted  her.  The  complaint  describes  the 
land  allotted  to  q^pdlant  In  the  suit  for  par- 
tition, and  alleges  that  appellee  preserved  a 
Hen  for  his  fee  In  raid  suit  on  the  margin  of 
the  record  of  the  decree  therein  rendered. 
It  concludes  with  a  prayer  for  Judjiment  in 
tiie  sum  of  f  125,  and  that  same  be  declared  a 
lien  upon  the  lands  set  apart  to  appellant  in 
the  suit  for  partition,  etc.  The  answ«  of 
appellant  admitted  tbe  employment  of  appel- 
lee by  her,  throue^  her  husband,  in  the  suit 
for  partition.  She  says  that  appellee  agreed 
to  perform  the  services  rendered  for  ^25,  and 
claims  that  said  amount  Is  what  she  owes. 
The  cause  was  submitted  upon  tbe  pleadings 
and  proof  and  the  testimony  of  B.  A.  Buck- 
ner. an  affidavit  filed  In  open  court  by  con- 
sent and  tbe  answer  of  appellant  which 
was,  by  consent  taken  as  her  deposltldn  In 
the  case,  and  tbe  court  rendered  Judgment 
for  appellee  in  the  sum  of  $125,  and  declared 
same  a  lien  upon  tbe  lauds  described  In  the 
complaint  and  ordered  same  sold  to  satisfy 
said  Judgment  This  appeal  is  from  so  much 
of  tb/e  decree  as  declares  the  attorney's  fee 
a  lien  on  the  lands  described  therein,  and 
the  order  condemning  said  lands  for  tbe  sale 
to  pay  said  so-called  lien. 

W.  B.  Streett,  tor  appellant  R.  A.  Buck- 
tier,  pro  se. 


WOOD,  J.  (Atter  statlog  the  facts).  An- 
allotment  oi  land  In  a  suit  for  pardtkn  i» 
not  a  recovery  tbereof  In  tbe  sense  of  sec- 
tion 4225,  Sand,  ft  H.  Dig.  so  as  to  entitle 
an  attorney  to  a  liea  upon  same  for  his  fee. 
In  speaking  of  this  section,  this  court  in 
Hershy  v.  Du  Tal,  47  Ark.  86.  14  a  W.  469. 
said:  "It  is  limited  to  cases  where  there  tut? 
been  an  actual  recovery,  and  cannot  be  ex- 
tended to  professional  services  which  mere- 
ly protect  an  existing  right  or  title  to  prop- 
erty." Greer  v.  Ferguson,  56  Ark.  324,  1&- 
S.  W.  966.  It  is  stated,  however,  in  brief  of 
counsel  for  appellee,  that  In  the  proceeding 
for  partition  Judgment  was  given  In  favor 
of  appellant,  and  one  Alice  Hill  against  cer- 
tain other  parties  for  the  sum  of  $233.34,  and 
that  said  Judgment  by  agreement  with  the 
parties  to  said  suit  was  paid  off  or  satisfied 
In  land,  whereby  appellant  was  allotted,  in 
satisfaction  of  her  one-half  Interest  In  said 
Judgment,  land  to  the  value  of  1116.67;  anti 
appellee  has  brought  here  by  certiorari  a 
copy  of  the  decree  and  proceedings  in  the 
suit  In  partition  which  shows  the  above  to 
be  the  facts.  Counsel  therefore  contends 
that  th&  chancellor  who  rendered  the  decree 
in  this  suit  took  Judicial  notice  of  the  decree 
In  the  partition  suit  which  he  also  rendered, 
and  that  bis  decree  In  the  salt  at  bar  de- 
daring  a  lien  on  the  lands  was  correct  Inas- 
much as  the  personal  money  Judgment  in 
favor  of  appellant  in  the  partition  suit  was 
paid  off  In  land,  and  he  dtes,  to  sustain  his 
contention.  Porter  v.  Hanson,  36  Ark.  591. 
Gonceding  that  counsel  for  appellee  is  cor- 
rect In  this,  the  Uen,  in  that  event  could  only 
be  declared  for  the  sum  of  $16.67,  and  only 
upon  the  specific  lands  which  were  set  apart 
In  satisfaction  of  that  amount  But  the 
question  Is  not  properly  before  us.  It  is  not 
presented  by  the  pleadings,  and  we  do  not 
determine  it  There  Is  nothing  to  show  thai 
the  decree  and  proceedings  in  the  suit  for 
partition  were  in  evidence  In  the  suit  at  bar, 
A  court  caimot  take  Judicial  notice  of  its 
own  records  concerning  matters  of  the  kind 
under  consideration  in  a  different  case  from 
that  being  tried.  Water  Co.  v.  Gowles.  31 
Cal.  215;  Baker  v.  Mygatt  14  Iowa,  131: 
Bank  v.  Bryant  18  Bush,  41tt;  Banks  v. 
Barnam,  61  Mo.  76l  It  Is  only  in.  the  same 
case  that  prior  proceedings  in  the  same  court 
will  be  Judicial  notice.  State  v.  Bowen,  16 
Kan.  475.  The  decree  declaring  a  lien  on 
the  lands  mentioned  in  the  complaint  for  the^ 
sum  of  $125  is  therefore  reversed,  and  dis- 
missed as  to  the  Hen  without  prejudice. 


FORDTOE  et  aL  T.  &DWARDS. 

(Supreme  Court  pf  Arkansas.    March  5,  18B8.> 

latVKT  TO  BNOiKEsa  —  Dbfictivx  BnoiKB  —  Ir- 
BTBronoiTS— AssDMmoN  OT  HiBK— OFonov 
BvtDBMca. 

1.  in  an  action  for  injuries  eansed  by  a  de^ 
fectlve  engine,  an  instruction  that  plaintiff  was 
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not  bound  to  inspect  for  "latcrnt"  defect!  !■  erro- 
neous where  the  court  on  a  former  appeal  held 
the  defects  to  be  patent. 

2.  Where  the  defect  in  an  engine  was  patent 
before  starting  on  the  trip,  the  engineer  BMam- 
ed  the  risli  iacideDt  to  its  operation  in  that  con- 
dition. 

3.  In  an  action  an  engineer  to  recorer  for 
injuries  caused  by  defective  engine,  inatructlona 
correctly  defining  piaintifFs  duty  to  use  ordinary 
care  to  discover  patent  defects  will  not  cure  an 
instruction  which,  in  charging  as  to  the  plain- 
tiff's duty  on  discovering  defects  during  the  trip, 
leaves  out  of  consideration  the  question  of  using 
ordinary  cue  to  discover  the  defects  before 
starting. 

4.  Opinions  of  witnesses  as  to  what  a  prudent 
man  would  do  under  certain  circamstances  are 
inadmissible. 

Appeal  from  circuit  court,  Jefferson  coimt7; 
John  M.  ElUott,  Judxe. 

Actton  by  C.  H.  Edwards  Bfainst  S.  W. 
Fordyce  and  others,  as  recelrers  of  the  St. 
lioais,  Arkansas  &  Texas  Hallway  Company, 
to  recover  for  personal  injuries  sustained 
through  defendants*  negligence.  Froio  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Sam  H.  West  and  J.  M.  &  J.  G.  Taylor, 
for  appellants.  N.  T.  White,  H.  King  White, 
and  W.  T.  Wooldrldge.  for  ap[»eUee. 

HUGHS^  J.  This  Is  an  appeal  from  a 
Judgment  for  appellee  In  the  sum  of  $5,000, 
against  the  appellants.  The  case  was  appeal- 
ed once  before,  and  was  reversed  and  remand- 
ed for  a  new  trial.  The  opinion  is  reported  In 
60  Ark.  438,  and  30  8.  W.  756.  The  appeUee 
was  a  locomotive  engineer  In  the  employment 
of  appellants,  and  was  Injured  by  the  derail- 
ment of  the  engine,  caused  by  striking  a 
horse.  He  alleged  In  his  complaint  that  his 
iDjury  was  caused  by  the  negligence  of  the 
appellants  In  furnishing  him  with  a  locoiso- 
tlve  the  pilot  of  which  w^as  raised  so  high 
above  the  track  that  the  locomotive  was 
dangerous  to  operate.  This  was  held  on  the 
first  consldemtlOD  here  to  be  a  patent  defect, 
to  observe  which  the  appellee  was  required 
by  law  to  use  ordinary  care.  6u  the  first 
trial,  the  circuit  court,  at  the  request  or  the 
appellee,  gave  the  Jury  the  following  instruc- 
tion, numbered  2:  "The  plaintiff  had  the 
right  to  presume  that  the  engine  furolahed 
by  the  deft^udant  was  in  good  condition,  and 
He  was  not  required  to  Inspect  the  same  for 
defects;  and  if  the  Jury  And  from  the  evi- 
dence that,  during  the  course  of  the  trip,  he 
discovered  that,  owing  to  the  use  of  an  Im- 
proper spring  under  tlic  locoaiotive,  the  same 
had  become  more  dangerous,  then,  by  re< 
maiuing  In  the  performance  of  his  duties,  he 
did  not  assume  the  Increased  risk  occasioned 
by  such  defect,  unless  the  Jury  believe  from 
the  evidence  that  the  Increased  risk  was  so 
hazardous  that  a  reasonably  prudent  man  sit- 
uated as  the  plaintiff  was  would  not  have 
continued  In  the  performance  of  his  duties." 
This  court  held  on  the  first  appeal  that  the 
Arst  part  of  this  Instruction  was  erroneous, 
In  that  It,  in  effect,  told  the  Jury  that  the 


plaintiff  was  not  required  to  take  notice  of 
obvious  defects;  while  the  law  required  that 
he  should  have  used  his  eyes,  and  have  made 
such  Inspection  as  ordinary  care  requires  of 
one  whose  duty  it  Is  to  take  notice  of  obvi- 
ous defects.  It  is,  of  course,  well  settled 
that  a  plaintiff  In  the  situation  of  the  appellee 
is  bound  to  use  ordinary  care  to  observe  pat- 
ent defects  in  machinery  he  Is  operating;  and 
If  he  falls  to  do  so,  and  is  injured  by  an  ac- 
cident resulting  from  such  defects,  he  can- 
not recover  damages  for  his  Injury,  for  he 
assumes  the  risk.  See  authorities  cited  in 
GO  Ark.  442,  30  S.  W.  758.  On  the  second 
trial  of  this  cause  the  circuit  court  gave  this 
same  Instruction  numbered  2,  with  an  amend- 
ment to  make  it  read  that  the  plaintiff  was 
not  required  to  Inspect  the  engine  for  latent 
defects.  This  interpolation  of  the  word  "la- 
tent" before  the  words  "defects"  was  clearly 
erroneous,  because  the  court  had  decided  the 
defect  complained  of  was  patent,  and  there 
was  no  question  of  a  latent  defect  In  the 
case.  It  might  be  argued  that  other  Instruc- 
tions given  cured  this  error;  but  while  there 
are  others  that  militate  against  the  Idea 
couched  in  this  one,  we  yet  think  It  was 
erroneous,  and  calculated  to  confuse  and  mis- 
lead the  Jury;  and  for  this  cause,  if  there 
were  no  other  errors,  the  case  should  be  re- 
versed. But  this  Instruction  Is  clearly  ob- 
noxious to  further  objection.  The  second  In- 
struction told  the  Jury  that  "If  the  Jury  And 
from  the  evidence  that,  during  the  course  of 
his  trip,  he  discovered  that,  owing  to  th? 
use  of  an  Improper  spring  under  the  locomo- 
tive, the  same  had  become  dangerous,  then, 
by  remaining  In  the  performance  of  his  du- 
ties, he  did  not  assume  the  Increased  risk  oc- 
casioned by  such  defect,  unless  the  Jury  be- 
lieve from  the  evidence  that  the  Increasetl 
risk  was  so  hazardous  that  a  reasonably  pru- 
dent man,  situated  as  the  plaintiff  was,  would 
not  have  continued  In  the  performance  of  his 
duties."  This  leaves  out  of  consideration  th..* 
question  whether  the  appellee  used  ordinary 
care  to  discover  the  defect  complained  of, 
before  starting  on  his  trip,  and  auttiorlzes 
them  to  find  for  the  plaintiff  if  he  discovered 
the  defect  after  he  had  started  on  his  trip, 
provided  the  danger  therefrom  was  not  so 
great  as  that  a  reasonably  prudent  man.  sit- 
uated as  the  plaintiff  was,  would  not  h^ive 
continued  In  the  performance  of  his  duties; 
and  this,  notwithstanding  there  was  a  patent 
def^t,  which  the  plaintiff  ought  to  have  dis- 
covered before  starting  on  bis  trip,  and  which 
was  the  same,  he  says,  he  discovered  only  it 
short  time  before  the  accident  which  ocn- 
sioned  the  injury  complained  of.  The  defe<:t 
was  pateht,  and  he,  under  ordinary  circum- 
stances, ought  to  have  discovered  It  before 
starting  on  his  trip;  and,  If  he  did  not,  he 
assumed  the  risk  fncldent  to  the  operation  of 
the  engine  In  that  condition,  and  the  fact  that 
he  discovered  It  afterwards  would  not  alter 
the  case.  This  second  Instruction  was  the 
basis  for  the  third,  fourth,  and  fifth  for 
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plaintiff.  It  l8  easy  to  see  how  this  might 
have  misled  the  jury.  In  the  third,  fourth, 
and  fifth  lostmctiODS  given  at  the  request  of 
the  defendant  the  court  correctly  charged  the 
law  as  to  the  duty  of  the  plaintitT  to  use 
ordinary  care  to  discover  this  patent  defect 
Bat  these  did  not  explain  or  cure  the  error 
In  the  second  Instmctlon  to  wUch  we  have 
adverted. 

In  the  trial,  the  plaintiff  Introduced,  over 
the  objection  of  the  defendant,  to  which  he 
excepted,  evidence  to  show  that  the  reason 
why  he  could  not  discover  the  defect  com- 
plained of  was  that,  at  the  time  he  took 
chaise  of  the  engine.  It  was  standing  In  a 
depression  In  the  track  of  the  railway,  so 
tbat  the  defect  would  not  appear  to  one  using 
ordinary  care  In  Inspecting  the  engine.  Tbe 
defendants'  objection  to  this  evidence  was 
that  no  allegation  Is  made  In  tbe  complaint 
as  to  this  depression,  and  none  tbat  the  plain- 
tiff was  prevented  by  It  from  discovering  the 
defect  by  tbe  use  of  ordinary  care.  Aa  this 
cause  must  be  reversed,  and  the  plaintiff  may 
amend  his  complaint  In  this  behalf,  we  ex- 
press no  opinion  as  to  this.  The  opinions  of 
witnesses  as  to  what  a  prudent  man  would 
have  done  under  tbe  circumstances  were  not 
admissible.  Tbe  court  In  tbe  sixth  Instruc- 
tion given  at  the  Instance  of  the  plaintiff, 
said:  "If  the  Jury  find  from  the  evidence 
tbat  at  the  time  plaintiff  took  charge  of  the 
engine  to  make  tbe  trip,  on  February  S,  1891, 
tbe  engine  was  standing  In  a  depression  upon 
tbe  track,  then  It  Is  a  question  of  fact  for  tlic 
jury  to  determine  whether  this  would  have 
prevented  him,  by  the  exercise  of  ordinary 
care  and  diligence,  from  discovering  the  con- 
dition of  tbe  pilot  at  that  time."  Thld  was 
held  In  Fordyce  v.  Edwards,  GO  Ark.  433,  30 
s.  w.  758,  to  be  a  question  of  fact  for  the 
jury.  For  tbe  errors  Indicated,  tbe  judg- 
ment Is  reversed,  and  the  cause  Is  remanded 
for  a  new  trial. 


WILLIAM  FARRELL  LUMBER  00.  t. 
DBSHON. 

(Supreme  Court  of  Arkansas.    March  6,  1898.) 

DbSO— Ck>VB.VANTS — NOTB— TaZBS— NSOLIOINOB. 

1.  Where  one  gives  his  note  in  payment  of 
land,  for  which  he  receives  a  deed  with  a  cov- 
enant aeainst  incumbrfiDces,  and,  at  the  time 
the  deed  was  given,  $14.01  was  doe  for  taxes, 
trhtch  the  grantee  allows  to  mature  into  an  at>- 
solnte  title  in  the  state,  aod,  in  order  to  get  ti- 
tle, has  to  pay  the  state  $151,  in  an  action  on 
tbe  note  he  is  entitled  to  set  off  $151. 

2.  When  a  covenant  in  a  deed  against  iucum- 
brances  is  broken,  by  reason  of  unpaid  taxes 
OD  the  land,  at  the  time  the  deed  was  given, 
negligence  cannot  be  imputed  to  tbe  grantee  for 
failure  to  pay  the  taxes,  and  allowing  title 
thereon  to  mature  in  the  state. 

Appeal  from  circuit  court,  Pulaski  county; 
.Toseph  W.  Martin,  Judge. 

Action  by  J.  W.  Deshon  against  the  William 
FarreU  Lumber  Company  on  a  note.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 


Appellee  broaght  suit  In  the  Pulaski  circuit 
court  tipmi  the  following  instroment  of  writing: 
"Little  Rock,  Ark.,  September  20,  1893.  Re- 
ceived of  J.  W.  Deshon,  trustee,  three  hun- 
dred and  fifty  dollars  ^350),  for  laud  In  Grant 
county,  to  be  paid  on.  or  before  two  years. 
Wm.  FarreU  Lumber  Co."  This  case  was  tried 
by  the  court,  sitting  as  a  jtiry.  The  facts  as 
found  by  tbe  court  are  as  follows:  The  note 
sued' on  ^350),  of  date  September,  1893.  was 
given  tcH!  certain  lands,  in  all  160  acres,  de- 
scribed In  deed  which  warranted  the  title  to 
tbe  defendant  company  and  against  Incum- 
brances. At  tbe  time  of  the  conveyance  the 
land  was  incumbered  by  a  lien  for  $40.  for 
attorney's  fees,  and  also  to  the  extoit  of  $4.67, 
on  one  40-acre  tract,  for  taxes,  whldi  amount 
the  defendant  paid  out  to  rede^;  also,  120 
acres  of  land  were  Incumbered  to  the  extent  ot 
$14.01,  as  estimated  by  the  court,  for  taxes, 
which  was  not  redeemed  by  defendant,  and  for 
which  defendant  afterwards  paid  the  state 
$151,  but  which,  by  the  use  of  proper  dili- 
gence on  the  part  of  defendant,  it  could  have 
redeemed  from  tax  forfeiture  for  tbe  amount 
above  stated,  of  $14.01.  There  is  due  on  the 
note  the  amount  stated  on  its  face,  $350,  less 
Incumbrances  above  set  forth,  amoimting  in  all 
to  $58.68,  leaving  balance  due  of  $291.32,  with 
Interest  at  6  per  cent,  from  date  of  note.  Sep- 
tember 20,  isas.  The  court  declared  the  law 
as  follows:  "The  defendant  Is  oitltled  to  a 
deduction,  at  the  time  of  tbe  execution  of  the 
note,  only  of  such  amount  as  It  was  then  in- 
cumbered for,  and  is  not  entitled  to  an  allow- 
ance for  the  additional  expense  It  was  put  to 
by  reason  of  Its  own  negligence  In  falling  to 
make  the  redemption  of  the  120  acres."  Tbe 
court  rendered  judgment  for  appellee  m  the 
sum  of  $291.32. 

J.  A.  Watklns,  for  appellant  Sam  S.  Wu> 
sell,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  A  cov- 
enant, In  a  deed,  against  Incumbrances,  is  one 
In  preesenti.  If  Incumbrances  exist,  the  cov- 
enant Is  broken  as  soon  as  made.  The  breach 
of  such  a  covenant  Is  "single,  entire,  and  pa>- 
fect  in  the  first  Instancy"  and  the  right  ot 
action  accrues  at  once.  Rawle,  Gov.  Tit.  K 
189,  205;  4  Kent,  Comm.  471;  Smith  v.  Jefts. 
44  N.  H.  482.  The  covenantee,  however,  is 
not  compelled  to  sue  at  once;  and,  If  he  sue 
before  he  has  been  disturbed  or  suffered  injury 
by  reason  of  the  incumbrance  (not  having  paid 
anything  to  remove  or  extinguish  It),  he  can 
only  recover  ndniinal  damages.  The  role  as 
respects  the  measure  of  damages  is  to  treat  the 
covenant  against  Incimibrances  as  a  covoiant 
of  Indemnity.  Rawle,  Cot.  Tit  {  188;  Norton 
v.  Babcock,  2  Mete.  (Mass.)  BIO.  In  cose  of 
a  breach,  the  covenantee  should  recover  the 
damages  he  may  have  sustained  tn  consequence 
thereof.  Accordingly,  where  a  covenantee  In 
a  deed  is  sued  by  the  covenantor  (who  cove- 
nants against  incumbrances)  on  a  note  given 
for  the  purchase  money  of  the  land  eonveoredt 
the  eorenantee,  If  he  ask  It  should  reoslTe 
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credit  for  such  sum  as  he  bas  had  to  pay  In 
order  to  protect  his  title,  against  any  Incum- 
brance made  or  suffered  by  tbe  covcuantor. 
See  Morris  t.  Ham,  47  Ark.  293,  1  8.  W.  B19. 
Here  the  covenant  against  Incumbrances  was 
broken  by  reason  of  a  forfeiture  for  the  non- 
payment ot  taxes  which  existed  at  the  time  of 
the  eiecntlon  of  the  deed  containing  the  coTe- 
nant.  Appellant  redeemed  one  of  the  tracts, 
but,  falling  to  redeem  the  otber,  the  title  to 
this  became  absolute  in  the  state,  and,  in  order 
to  get  title  to  this,  it  was  compelled  to  pur- 
chase twm  the  state,  paying  the  sum  of  $151. 
Negligence  cannot  be  predicated  tipon  a  failure 
by  appellant  to  redeem  from  the  tax  forfei- 
tures. True,  It  ml^t  have  done  so;  but  it 
was  under  no  duty  or  obligation  of  that  kind, 
and  Its  right  at  law  to  stand  on  Its  covenant, 
and  to  recover  damages  for  breach  of  same, 
cannot  be  affected  by  Its  failure  or  refusal  to 
perform  a  duty  which  devolved  upon  another. 
Rawle,  Cot.  Tit.  {  181;  Bark  v.  Clements,  16 
Ind.  132;  Elder  v.  True,  32  Me.  104;  Stewart 
V.  Drake,  9  N.  J.  Law,  143;  Miller  v.  Halaey, 
14  N.  J.  Law,  48.  Appellee  had  broken  his 
covenant,  and  It  was  his  duty  to  see  that  no 
Injury  resulted  to  appdiant's  title  by  reason  of 
said  breach.  The  court  therefore  erred  in  Its 
declaration  of  law,  and  In  refusing  to  allow  the 
cre^t  of  $1S1,  Instead  of  $14.01.  There  was 
no  appeal  by  appellee  from  tbe  allowance  In 
favor  of  appellant  of  the  amount  of  attorney's 
lien.  Reverse  tlie  judgment,  and  remand  tbe 
CBVw  tor  new  trial. 


BARNETT  v.  STATE. 
(Supreme  Court  of  Axkansas.  Feb.  26,  1808.) 
REMoTiMe  Mortoagbd  Propbbtt. 
Under  Sand.  &  H.  Dig.  i  1S38,  prohibiting 
tbe  removal  from  the  connty  of  any  property 
on  which  there  is  a  mortgage  lien,  it  Is  uanec- 
essary  that  the  iodictment  for  the  removal  of 
such  property  shall  show  that  the  mortgage 
was  recorded  or  filed  for  record. 

Appeal  from  circuit  court,  Independence 
county;  Richard  H.  Powell,  Judge. 

J.  D.  Bamett  was  Indicted  for  removing 
mortgaged  property.  A  demurrer  was  sus- 
tained, and  the  Indictment  dismissed,  and 
the  state  appeals.  Reversed. 

B.  B.  Klnaworthy,  Atty.  Gen.,  for  the 
State. 

BUNN,  C.  J.  This  Is  an  indictment  for  re- 
moving mortgaged  property,  and  (omitting 
formal  parts)  it  reads  as  follows:  "The  said 
J.  S.  Bamett,  on  the  1st  day  of  November, 
1896,  In  the  county  and  state  aforesaid,  then 
and  there  unlawfully,  and  with  the  intent  to 
cheat  and  defraud  one  R.  C.  Dorr,  did  re- 
move beyond  tbe  limits  of  said  county  one 
sorrel  mare,  of  the  value  of  llfty  dollars,  np- 
vn  which  the  said  R.  C.  Dorr  then  and  there 


had  a  lien  by  virtue  of  a  certain  mortgage 
with  power  of  sale,  which  mortgage  was 
duly  executed  and  acknowledged  by  said  J. 
S.  Barnett  on  the  6th  day  of  March,  1800, 
and  delivered  to  said  R.  C.  Dorr,  and  which 
was  duly  filed  in  the  office  of  the  recorder  of 
said  county,  indorsed  as  follows:  This  In- 
strument Is  to  be  filed,  but  not  recorded.  R. 
0.  D.'  And  the  said  R.  C.  Dorr  had  not  given 
his  consent  to  the  said  J.  S.  Barnett  to  re- 
move saJd  mare  from  said  county,  and  tbe 
removal  of  said  mare  from  said  county  by 
said  J.  S.  Bamett  was  done  with  the  felo- 
nious Intent  to  defeat  the  said  R.  0.  Doi'r,  tbe 
holder  of  said  lien.  In  the  collection  of  the 
debt  secured  by  said  mortgage."  To  which 
Indictment  the  defendant  Interposed  his 
demurrer  as  follows,  to  wit:  "Comes  the  de- 
fendant, and  demurs  to  the  indictment  here- 
in, and  for  cause  he  states  the  said  Indict- 
ment does  not  state  facts  sufficient  to  con- 
stitute an  offense;  therefore  he  prays  the 
Judgment  of  the  court"  The  demurrer  was 
sustained,  and  the  Indictment  was  dismissed, 
and  the  state  appeals. 

The  record  does  not  show  the  specific 
grounds  of  demurrer,  but  there  appears  to  be 
but  one  possible  ground,  and  that  Is  that  the 
allegations  of  the  indictment  do  not  show 
that  the  mortgage  was  properly  recorded  or 
filed  for  record.  In  this:  that  tbe  lodorse- 
ment  on  It,  "This  instrament  Is  to  be  filed 
but  not  recorded,"  was  not  signed  by  the 
name  of  the  mortgagee,  but  only  by  certain 
letters,  the  initial  letters  of  bis  name.  The 
statute  under  which  this  iDdlctinent  was 
found  (section  18G8,  Sand.  &  H.  Dig.)  does 
not,  expressly  or  by  Implication,  require  a 
mortgage  to  be  recorded  or  filed  for  record 
In  order  to  create  the  Hen  therein  referred 
to;  tbe  language  of  the  section  being  as  fol- 
lows: "It  shall  be  unlawful  for  any  person 
to  sell,  barter  or  exchange  or  otherwise  dis- 
pose of  or  to  remove  beyond  the  limits  of 
this,  or  the  county  in  which  a  landlord's  or 
laborer's  lien  exists,  or  In  which  a  Hen  has 
been  created  by  virtue  of  a  mortgage  or  deed 
of  trust,  any  property  of  any  kind,  char- 
acter or  description,  upon  which  a  lien  of  the 
kind  enumerated  above  exists."  This  being 
true,  it  Is  unnecessary  for  us  to  consider  the 
question  whether  or  not  the  indorsement 
may  be  sufficient  If  signed  by  the  Initial  let- 
ters of  the  mortgagee's  name  only,  since,  as 
between  the  parties  to  It,  the  mortgage  and 
the  lien  thereof  are  good,  whether  It  be  re- 
corded or  not;  and  the  statute  manifestly 
prohibits  the  mortgagor  from  removing  the 
mortgaged  property  out  of  the  county, 
whether  the  mortgage  be  of  record  or  not. 
The  court  erred,  therefore,  In  sustaining  the 
demurrer  to  the  Indictment,  and  for  this  er- 
ror Its  Judgment  is  reversed,  and  the  cause 
Is  remanded,  with  directions  to  overrule  the 
demurrer,  and  to  proceed  not  Inconsistently 
herewith. 
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HEI.T  et  al.  t.  ROBINSON  et  al. 
(Sapreme  Court  o£  ArkanaaB.    Feb.  26,  1898.) 

Ejiormm— Admissionb  ih  Plbadinos— Stidbkob 

— ElquiTT. 

Defeodants  in  ejectment  denied  the  allega- 
tlons  of  the  complaint,  and  alleged  an  agree- 
ment between  plaintiffs  and  defendantii'  intes- 
tate for  an  exchange  of  certain  lands,  under 
which  intestate  took  possession  of  a  portion  of 
the  lands  in  controversy,  and  maintained  each 
possession  adrersely  for  seven  years,  though  no 
deed  therefor  had  been  made  by  plaintifCs,  and 
prayed  specific  performance.  Plaintiffs  denied 
the  allegations  of  the  cross  complaint,  and  al- 
leged that  the  possession  of  intestate  was  under 
an  agreement  giving  him  the  use  of  the  land  in 
controversy  in  consideration  of  the  payment  of 
taxes  and  certain  improvements,  but  admitted 
that  they  had  sold  him,  and  intended  to  convey, 
a  certain  portion  of  the  lands  in  controversy. 
It  appeared  from  the  evidence  that  plaintiSs 
had  sold  such  portion  to  intestate,  add,  that 
iL  decree  fur  pialntifib  as  to  sncb  particular  tract 
waa  erroneous. 
Bunn,  C  J.,  dissenting. 

Appeal  from  LIdcoId  chancery  court;  James 
y.  Robinson,  Chancellor. 

Ejectment  by  D.  C.  Robinson  and  another 
Against  J.  S.  Helt  and  others.  On  the  filing 
of  a  cross  complaint  by  certain  of  the  de- 
fendants, who  were  administratora  of  the  es- 
tate of  James  M.  Cunolngbam,  deceased,  tbe 
i-ause  was  transferred  to  equity.  From  a  de- 
^>ree  In  favor  of  plaintiffs,  and  dismissing 
their  cross  complaint,  said  administrators  ap- 
peal. BeTersed. 

Austin  &  Taylor,  for  appellants.  D.  H. 
Roussean,  for  appellees. 

WOOD,  J.  This  suit  was  begun  In  the  cir- 
cuit court  In  ejectment  for  the  following 
lands,  to  wit:  E.  of  the  N.  W.  %  and  W. 
^,  of  the  N.  E.  ^  of  section  15.  township  8  S., 
range  8  W.,  containing  160  acres,  in  Lincoln 
county.  Ark.  An  answer  and  cross  com- 
plaint was  filed  to  the  complaint  In  eject- 
ment, and  on  motion  the  cause  was  trans- 
ferred to  equity.  After  this  an  order  was 
made  by  the  chancery  court  as  ftrilows:  "On 
this  day,  January  2, 1894,  it  Is  ordered  by  the 
chancellor  that  the  original  complaint  of 
plaintiffs,  and  the  answer  and  cross  com- 
plaint of  the  defendants  Lyman  and  Cun- 
ningham, and  the  response  of  plaintiffs  to  tbe 
said  cross  bill,  be  substituted  at  once."  On 
July  3,  1894.  appears  this  entry,  to  wit: 
"Now  is  this  day  substituted  complaint  and 
response  to  cross  bill  and  receiver's  report 
filed."  The  substituted  complaint  at  law 
set  up  that  appellees  were  the  owners  and 
entitled  to  the  posscsaion  of  the  following 
lands,  to  wit:  "The  east  half  of  the  north- 
west quarter  and  the  northeast  quarter  of 
the  soutbeiist  and  the  southwest  quarter  of 
the  northeast  quarter  of  section  fifteeen, 
township  eight  south,  of  range  eight  west, 
containing  160  acres  of  land,  in  Lincoln  coun- 
ty, Arkansas."  Tbe  "substituted  answer  and 
cross  complaint"  denied  all  tbe  material  al- 
legations of  the  complaint,  and  set  up  by  way 


of  cross  complaint  "that  Ida  G.  CunnlnsluuD 
was  the  wife  of  James  M.  Cunningham,  de- 
ceased, and  that  defendant  G.  H.  Lyman  was 
her  father;  that  said  Ida  G.  and  James  M. 
Cunningham  lived  together  as  husband  and 
wife  until  December  24,  1880,  when  said 
James  M.  died,  and  thereupon  said  IAb.  G. 
Cunningham  and  0.  H.  Lyman  qualified  as 
administrators  of  his  estate;  that  defendani 
Helt  was  in  possession  of  the  said  lands  as 
manager  for  said  Cunningham  at  the  tioie 
of  his  death,  and  claimed  no  title  to  same: 
that  on  January  14,  1878,  plaintiffs  (appel- 
lees) by  proper  deed,  for  the  consideration  of 
$160,  conveyed  to  said  J.  M..  Cunningham, 
among  other  lands,  northwest  quarter  of  oorth- 
eaat  quarter  of  section  15,  Tp.  8  S..  R.  8  W.  [a 
copy  of  the  deed  Is  exhibited];  that  said  Cun- 
ningham went  Into  immediate  posaesslon  of 
said  lands  on  said  date;  that  In  18S1  thf 
plaintiffs,  claiming  title  to  the  southwest 
quarter  of  northeast  quarter  and  east  half  of 
northwest  quarter  of  said  section,  exchanged 
the  same  with  said  James  M.  Cunningham 
for  what  Is  known  as  the  'Shackleford  Place' 
In  said  county;  that  said  plaintiffs  moved 
upon  said  Shackleford  place,  and  said  Con- 
nlngbam  took  Immediate  possession  of  the 
lands  so  exchanged  t»  him."    Tbe  croes  com- 
plaint then  proceeds  to  set  out  tbe  relation- 
ship between  appellee  £.  V.  Robinson  and 
James  M.  Cunningham,  and  recites  other  rea- 
sons and  ccmslderations  for  the  allied  ex- 
change of  lands  mentioned  supra;  and,  after 
alleging  a  compliance  with  the  stipulations  of 
the  agreement  by  Cunningham  and  tbe  rea- 
sons why  the  deeds  were  not  then  executed 
by  appellees,  and  after  alleging  the  taking  of 
Immedate  possession  under  the  agreement, 
and  the  making  of  improvemmts.  the  cross 
complalntsets  up  adversepossessIiHifor  seven 
years,  and  concludes  with  a  prayer  for  spe- 
cific performance,  quieting  of  tMe,  and  assign- 
ment of  dower.  The  response  to  the  cross  com- 
plaint dented  that  plaintiffs  (appellees),  or  ei- 
ther of  them,  ever  entered  Into  any  parol  con- 
tract of  any  Idnd  with  said  Cuimlngham  for 
the  sale  or  exchange  of  the  lands  mentluied. 
and  denied  that  he  took  possession  under  any 
such  agreement,  and  that  he  held  tbe  ad- 
verse possession  thereof,  but  alleged  that  said 
Cunningham  was  never  In  possession  except 
by  the  consent  and  agreement  of  appellee& 
It  was  admitted  that  D.  C.  Robinson  sold  to 
Cunningham  "a  portion  of  the  lands  mention- 
ed and  described  In  his  donation  deed,  but 
denied  that  any  of  tbe  lands  sued  for  were 
ever  sold  to  him  or  Intended  to  be  aoi&  to 
him."    It  was  alleged  that  plaintiff  D.  C- 
Robinson  intended  to  deed  Cunningbam  tbe 
8.  E.  Vi  of  the  N.  E.  %.  and  the  N.  H.  14  of 
the  S.  E.  Yi  of  section  15.  township  8  S.,  range 
8  W.,  instead  of  the  N.  W.  14  of  the  N.  E.  ^ 
of  said  section,  and  that  be  never  owned  tbe 
N.  E.  H  of  the  S.  W.  K  of  said  section  15. 
The  response  then  sets  up  that  Robinson,  by 
agreement  with  Cunningham,  let  bim  have 
the  land  free  from  rent  In         ttae  said  Cnn- 
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ulngham  to  pay  the  taxes  and  make  certain 
ItnproTements,  and  that  this  arrangement 
•conttaraed  ontll  1884,  when  plaintiff  went 
hECs.  and  lived  there  until  1887;  that  the 
renta  of  1886  and  1887  went  to  CnnnlDgham; 
and  that  It  was  understood  between  tbem 
that  Cunningham  should  hare  the  use  of  the 
■land  for  the  Improvementfl  he  had  put  upon 
it,  and  It  was  alleged  that  the  rents  and 
profits  were  of  greater  value  than  the  Im- 
provements. The  sutHitltuted  reply  denied 
all  the  allegatlona  of  the  substituted  re- 
sponse, and  renewed  the  prayer  of  the  cross 
complaint,  and  asked  for  general  relief.  The 
canse  was  heard  upon  the  pleadings  and  d^ 
oBltlons.  The  record  entry  of  the  decree  Is 
In  part  as  follows:  "On  this  day  this  cause 
comes  on  for  bearing  on  the  original  com- 
plaint of  the  plaintiffs  herein,  and  the  an- 
swer and  cross  complaint  of  defendants  C 

H.  Lyman  and  Ida  B.  Cunningham,  as  the 
administrators  of  the  estate  of  James  M.  Cun- 
ningham, deceased,  and  the  answer  and  re- 
sponse of  the  plaintiffs  to  the  answer  and 
cross  complaint  of  said  defendants,  and  the 
response  of  the  defendants  to  said  answer 
and  response  of  the  plaintiffs;  •  •  *  and 
the  court,  being  well  advised  as  to  what  de- 
■cree  should  be  made,  finds  that  el^tity  acres 
of  the  land  mentioned  in  the  original  com- 
plaint herein,  to  wit,  northeast  quarter  of  the 
southeast  quarter  and  southwest  quarter  of 
«iortheast  quarter  of  section  15,  Tp.  8  south, 
R.  8  west,  was  donated  from  the  state  of 
Arkansas  on  the  23d  day  of  August,  1875, 
by  plaintiff  D.  0.  Robinson,  and  east  half  of 
the  northwest  quarter  of  section  15,  Tp.  8 
S..  R.  8  W.,  containing  80  acres,  was  deeded 
'by  the  said  3.  M.  Cunningham  on  the  14th 
day  of  January,  1878,  for  a  valuable  consld- 
oratloD,  to  the  plaintiff  D.  C.  Robinson  and 
Ilia  wife,  Eugenia  V.,  In  entirety;  and  that 
neither  of  the  plaintiffs,  jointly  or  severally, 
ever  entered  into  any  agreement  written  or 
 ,  whereby  they  agree  with  the  said  Cun- 
ningham In  his  lifetime  to  convey  said  lands, 
■or  any  iK»tion  thereof,  to  said  Cunningham, 
tn  exchange  for  other  lands;  and  the  allega- 
tions in  the  answer  and  cross  complaint  of 
the  defendants  herein  are  not  sustained  by 
the  proof  herein;  and  there  Is  no  equity  in 
the  said  answer  and  cross  complaint,  and 
the  same  is  hereby  dismissed.  And  the  court 
further  finds  that  the  plaintiffs  are  entitled 
to  recover  possession  of  the  lands  herein  de- 
scribed. •  •  •  It  Is  therefore  ordered,  ad- 
judged, considered,  and  decreed  by  the  court 
herein  that  t*ie  plaintiffs  have  and  recover 
the  possesion  of  the  lands  mentioned  and  de- 
scribed In  the  original  complaint,"  etc. 

Notwithstanding  the  record  entry  on  page 

I,  first  number  of  the  transcript,  showing  a 
complaint  tn  which  the  lands  are  described 
a«  the  E.  %  of  the  N.  W.  Vi  and  the  W.  % 
of  the  N.  E.  section  15,  township  8  S., 
range  8  W.,  we  are  of  the  opinion  that  the  "sub- 
stituted complaint,"*  as  shown  by  record  en- 
iTj  page  1  of  the  transcript,  second  number. 


was  treated  by  the  court  below  as  the  orig- 
inal complaint,  and  that  the  lands  as  therein 
described,  to  wit,  the  K.  H  of  the  N.  W.  %, 
and  the  N.  B.  %  of  the  3.  E.  and  the  S.  W. 
^  of  the  X.  B.  ^  of  section  15,  township  8 
S.,  of  range  8  W.,  are  the  only  lands  In  con- 
troversy In  this  suit.  These  are  the  lands, 
and  only  lands,  put  In  issue  by  the  "snbstl- 
tnted  answer  and  cross  complaint,"  which 
recites  that  they  (defendants)  "deny  that 
D.  C.  Robinson  and  Eugenia  V.  Robinson  are 
the  owners  and  entitled  to  the  immediate 
possession  of  the  east  half  of  the  northwest 
quarter  of  section  fifteen,  township  eight 
south,  of  range  eight  west,  or  that  they  are 
the  owners  of  and  entitled  to  the  Immediate 
possession  of  the  southwest  quarter  of  the 
northeast  quarter  and  the  northeast  quar- 
ter of  the  southeast  quarter  of  section  15, 
Tp.  eight  south,  of  range  eight  west,"— being 
the  same  lands  as  described  in  the  substitut- 
ed complaint.  Counsel  for  appellees,  In  his 
brief,  states;  "It  Is  true  that  a  mistake  was 
made  In  the  original  complaint  as  to  the  de- 
scription of  forty  acres  of  the  land,  but  the 
substituted  complaint  and  the  response  de- 
scribes the  land  correctly,  and  the  same  Is  In 
the  decree."  The  land  which  the  court  finds 
,ln  Its  decree  that  appellees  are  entitled  to 
the  immediate  possession  of  Is  specifically 
described  as  set  out  In  the  substituted  com- 
plaint supra,  and  It  Is  the  land  as  thus  de- 
scribed which  the  court  evidently  Intended 
to  decree  to  appellees.  The  fact  that  the 
original  complaint  of  plaintiffs,  and  the  an- 
swer and  cross  complaint  of  the  defendants, 
and  the  response  of  plaintiffs  to  the  said 
cross  bin  "were  ordered  by  the  court"  to  be 
substituted  at  once,  shows  that  these  papers 
had  been  lost  or  destroyed,  and  the  substi- 
tuted complaint,  answer,  and  cross  complaint 
and  response  thereto,  and  the  reply,  etc., 
then  became  In  fact  the  only  pleadings  In 
the  cause.  The  Issue  was  made  by  these, 
and  It  appears  from  these  that  the  N.  W.  ^ 
of  the  N.  EL  %  of  section  15,  township  8  S., 
of  range  8  W.,  was  abandoned.  This  Is 
also  obvious  from  the  concession  made  by 
counsel  for  appellees  in  his  brief,  and  ap- 
pears conclusively  from  the  description  of 
the  lands  as  set  forth  specifically  In  the  find- 
ings of  the  court  In  Its  decree.  Was  the 
decree  correct?  The  evidence  la  conflicting, 
and  under  the  rule  that  "a  chancellor's  find- 
ing will  not  be  dlBturt>ed  unless  the  prepon- 
derance of  the  evidence  against  it  be  rea- 
sonably clear"  (Gaty  v.  Holcomb,  44  Ark. 
216),  we  cannot  say  that  the  chancellor  erred 
In  finding  that  there  was  no  agreement 
whereby  appellees  agreed  with  Cunningham 
In  his  lifetime  to  convey  said  lands,  or  any 
portion  thereof,  to  the  said  J.  M.  Cunning- 
ham, in  exchange  for  other  lands.  "And  the 
court  did  not  err  In  dismissing  the  answer 
and  cross  complaint  of  appellants,  and  in  re- 
fusing specific  performance  as  to  the  south- 
west quarter  of  the  northeast  quarter  and 
east  half  of  the  northwest  quarter  of  section 
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Afteen,  Tp.  eight  amitb,  ranse  8  west,  and 
as  to  this  tbe  det-ree  !■  affirmed.  But  as  to 
the  nortlieast  quarter  ot  the  southeast  quai^ 
ter  of  said  section  there  Is  nothing  In  tne 
pleadings  or  proof  to  lustlfy  the  court  In  de- 
creeing this  to  appellees.  The  answer  de- 
nies appellees*  title  to,  and  the  right  to  the 
immediate  possession  of,  this  as  well  as  the 
other  tracts.  The  bringing  of  the  suit  for 
the  possession  of  tlils  tract  Is  an  acluiowl- 
edgment  by  the  (appellees)  plaintUIs.  that 
defendants  (appelhuits)  were  In  possession 
of  same.  Tiie  aiuwer  and  cross  complaint 
set  up  an  alleged  agreement  by  which  the 
northeast  quarter  of  the  southeast  quarter 
of  section  16,  supra,  was  to  be  exchanged 
with  Cunningham  for  other  lands,  and  that 
Cunnli^^m  went  Into  the  possession  ot  this 
tract,  as  well  as  the  others  mentioned  in  the 
eonqtlaint,  und^  this  agreement,  and  com- 
menced to  improve  and  cnltlrate  the  same. 
It  then  seta  up  the  seven-Tears  statute  of 
limitation  to  this  as  well  as  the  other  tracts, 
and  It  concludes  with  a  prayer  for  specific 
performance,  and  for  quieting  title  In  appel- 
lants. The  response  to  the  answer  and 
cross  complaint,  after  denying  any  agree- 
ment for  the  exchange  of  lands  mentioned 
in  the  complaint  and  the  taking  of  posses- 
sion of  same  by  Cunningham  In  pursuance 
thereof,  admits  that  D.  C.  Robinson  sold  to 
Cunningham  a  portion  of  the  lands  mention- 
ed and  described  In  his  donation  deed,  bul 
denies  that  any  of  the  lands  sued  for  in  this 
action  were  ever  sold  or  Intended  to  be  sold 
to  Cunningham.  The  response  then  denies 
adverse  possession,  and  sets  up  that  Cun- 
ningham was  never  In  possession,  except  by 
the  consent  and  agreement  of  Robinson  and 
wife;  that  he  (Robinson)  and  Cunningham 
had  each  made  donations  from  the  state  of 
Arkansas  of  tracts  of  land,  and  that.  In  or- 
der to  throw  their  respective  tracts  Into  a 
square  body,  he  bought  certain  tracts  from 
Cunningham  and  Cunningham  bought  cer- 
tain tracts  from  him;  that  the  lands  he  In- 
tended to  deed  to  Cunningham  was  the 
southeast  quarter  of  the  northeast  quarter 
and  the  northeast  quarter  of  the  southeast 
quarter  of  section  15,  Tp.  8  south,  range 
eight  west,  but  that  through  mistake  Cun- 
ningham Inserted  the  northwest  quarter  of 
the  northeast  quarter  of  said  section,  etc., 
instead,  and  that  he  never  owned  the  north- 
east quarter  of  the  southwest  quarter  of  sec- 
tion 15,  Tp.  8  south,  range  8  west,  and  does 
not  know  how  It  came  to  be  Inserted,"  etc. 

It  will  be  observed  that  the  allegations  In 
the  response  to  the  answer  and  cross  com- 
plaint are  conflicting  and  contradictory  in 
this:  that  In  one  place  it  denies  "that  any 
of  the  lands  sued  for  In  this  action  were 
ever  sold  or  intended  to  be  sold  to  Cun- 
ningham," and  then  later  on  It  alleges  that 
the  S.  E.  %  of  the  N.  E.  14  and  the  N.  E. 
^  of  the  S.  B.  %  of  section  IS,  township 
8  S.,  rai^e  8  W.,  were  intended  to  be  deeded 
to  Cunningham,  Instead  of  other  lands.  The 


N.  B.  ^  of  tbe  S.  Ek  U  of  said  section.  It 
appears  from  the  all^dons  of  the  anbsti- 
tuted  complaint  and  answer,  was  aued  for 
In  this  action.  Notwithetanding  these  con- 
flicting statements  In  the  response  to  the  an- 
swer and  cross  complaint,  the  uncontradict- 
ed proof  of  D.  C.  Robinson  Is  that  he  sold 
to  J.  M.  Cimnlngham  the  N.  XL  U  of  the  S.  E. 
%  of  section  15  In  township  8  si,  range  S  W.; 
and,  although  he  testifies  that  the  land  for 
which  he  brought  suit  Included  tbe  N.  W.  % 
of  tbe  N.  B.  %  of  above  section,  townsbip. 
and  range,  tbe  court,  from  tbe  allegations  ot 
tbe  substituted  complaint  and  answer  there- 
to, evidently  concluded  otberwlse,  and  coun- 
sel for  ivpellees  himself  aays  tbe  landa  az« 
correctly  deacribed  In  the  substituted  com- 
plaint and  response.  This  being  true,  tbere 
Is  nothing  wbatevu  in  tbe  record  to  suiqiKirt 
the  decree  of  tbe  Chancellor  as  to  the  N.  E. 
^  of  tbe  &  B.  U  of  section  15,  township  8  S., 
range  8  W,;  but,  on  the  contrary  tbe  proof 
by  ^tpellee  Robinson  is  that  said  tract  was 
sold  to  Cunningham.  That  bdng  ttie  case, 
be  should  be  decreed  tbe  owner  ttaraeof ,  and 
the  title  thereto  under  the  prayra  of  tbe  cross 
complaint  should  be  quieted  In  him.  ^e 
decree  astotheN.  E.^oftbeS.B.^  sec- 
tion 15,  townsbip  8  S.,  range  8  W.,  is  there- 
fore revwsed,  and  remanded^  with  directions 
to  the  lower  court  to  enter  a  decree  In  ac- 
cordance with  this  opinkHi. 

BUNN,  a  J.,  dissents.  BATTL4  J.,  ab- 
sent, not  participating. 


TRIMBLE  V.  THIMBLE. 
(Supreme  Court  of  Arkansas.   Feb.  26.  1898.) 

OlVOaOS— ABAVDOSHIXT. 

Id  a  suit  for  divorce  It  appeared  that  plain- 
tiff huBband,  in  August,  18Si,  refused  to  allow 
his  BtepsoD  to  live  with  him,  and  his  wife  re- 
fused to  live  with  Um  as  bis  wife,  but  remained 
iQ  tlie  house,  saying  she  intended  to  give  her 
husband  time  to  couaider  the  matter,  aod  that, 
if  he  did  not  let  her  bod  come  back,  she  waa  go- 
ing to  leave  herself.  She  requested  others  to 
effect  a  reconciliation,  but,  the  husband  contin- 
uiDg  to  refuse  to  allow  his  stepson  to  live  with 
him,  she  left  his  house  the  following  September. 
Bcld,  that  no  abandonment  was  shown  until 
September,  lSd4. 

Appesl  from  drcnlt  conr^  Baxte  eonnty; 
James  8.  Thomas,  Judge. 

Suit  by  John  N.  Trimble  against  BUnbetb 
A*  TrlmUb  Decree  for  complainant,  and  de> 
fendant  appeals.  Reveiaed. 

Williams  &  Bradshaw,  for  appellant  M.  N. 
Dyer  and  W.  8.  A  Farrar  L.  McCatai,  ftor  ap- 
pellee. 

RIDDICK,  J.  This  Is  a  suit  for  dlvorcft 
brought  by  John  N.  Trimble  against  bis  wlte, 
Ellzat)eth  A.  Trimble.  It  was  commenced  on  tbe 
6th  day  ttf  August,  1805,  and  tbe  ground  iqnn 
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vUcb  tbe  dlTOToe  is  sought  Is  willful  abandon- 
ment for  over  one  year.  Tbe  parties  were 
married  in  1891.  They  were  both  past  middle 
age,  and  each  ot  them  had  been  previously 
married.  In  Jiily,  Uiere  was  a  disagree- 
ment between  them  orer  the  fact  that  the  ap- 
pellee. Trimble,  refused  to  allow  Lee  Wag- 
goner, a  son  of  Mrs.  Trimble  by  her  former 
huslKuid,  to  reside  longer  at  appellee's  home. 
This  conduct  on  the  part  of  Trimble  caused 
strained  relations  between  himself  and  wife. 
He  testified  that,  from  that  time  until  she  left, 
she  refused  to  live  with  him  as  his  wife,  and 
refused  to  eat  at  the  table  with  him.  But  she 
did  not  abandon  hia  dwelling  until  in  Septem- 
ber afterwards.  Now,  If  we  should  concede, 
as  contended  by  counsel  for  appellant,  that  a 
wife  could  in  law  abandon  her  husband  while 
at  the  same  time  remaining  an  inmate  of  his 
home,  still  the  evidence  here  does  not  make  out 
a  case  ot  that  kind.  Certainly,  when  a  hus- 
band and  wife  dwell  in  a  mutual  home,  there 
Is  a  strong  presumption  that  they  are  living  to- 
gether as  husband  and  wife,  and  it  should  re- 
quire very  clear  and  convincing  evidence  to 
overcome  such  pr^umption  and  show  an  aban- 
donment under  such  circumstances.  But  Mrs. 
Trimble  says  she  did  not  abandon  appellee 
until  the  10th  day  of  September,  18£>1,  and  the 
testimony  of  appellee's  own  witness  tends  to 
support  this  statement.  These  witnesses  say 
that  Mrs.  Trimble  told  them  of  the  dlsagree- 
Dient  between  herself  and  her  husband,  and 
asked  them  to  effect  a  reconciliation,  but  stated 
that  she  did  not  see  bow  she  could  live  apart 
from  her  son,  who  was  then  about  15  years 
old.  Another  witness  introduced  by  Trimble 
testified  that  Mrs.  Trimble  stated  to  him  that 
"she  intended  to  give  Mr.  Trimble  ample  time 
to  study  about  making  Lee  leave,  and  that,  If 
he  did  not  let  him  come  back,  she  was  going 
to  leave  herself."  But  this  evidence  does  not 
show  that  Mrs.  Trimble  had  abandoned  her 
husband.  It  only  shows  that  she  was  contem- 
plating such  a  step.  It  tends  to  show  that  she 
had  made  up  her  mind  to  leave  unless  her  son 
was  allowed  to  return,  but  that  she  remained 
for  a  while  with  tbe  hope  that  her  husband 
would  relent  and  permit  him  to  return.  Find- 
ing at  length  that  he  would  not  recede  from  his 
position,  she  finally,  on  the  10th  day  of  Sep- 
tember, 18M,  abandoned  him  and  his  home; 
and  this  action  was  commenced  within  less 
than  a  year  afterwards.  The  general  rule  Is 
tlmt  the  cause  fflf  action  must  be  complete  be- 
fore suit  Is  commenced.  2  Nds.  Dir.  ft  Sep. 
S  734. 

Without  expres^g  au  opinion  uiwn  the  mer- 
its of  the  controversy,  we  hold  that  this  action 
was  prematurely  brought.  The  decree  of  the 
cii-cuit  court  granting  a  divorce  is  therefore  re- 
versed, and  the  suit  dismissed,  but  without 
prejudice  to  a  further  action.  The  court  did 
not  err  in  refusing  the  application  of  the  wife 
for  a  divorce,  for  her  charges  of  misconduct 
against  her  husband  were  not  suflBclently  estab- 
lished by  the  evidence,  but  we  direct  that  the 
dismissal  as  to  ner  be  also  without  prejudice. 
44  8.W.-Ga 


GAI.LAGHER  et  al.  v.  JOHNSON  (two  caws). 

(Su[)reme  Court  of  Arkansas.    March  5,  1SU8.) 

Tax*tiok—Coli30tion— Notice— Pbooi'  aw  Pub- 
lication— IfEWSPAPEaS — ASVBRSB 
Possession. 

1.  tinder  overdue  tax  act  of  March  12,  1881, 
which  provides  that  the  clerk  of  court  shall 
cause  a  copy  of  the  order  for  publication  of  no- 
tice of  pendency  of  the  proceediuga  to  be  pub- 
lished in  some  newspaper  in  the  county,  but 
does  not  regulate  the  manner  of  making  proof 
of  such  publication,  such  proof  is  resnlated  by 
Mansf.  Dig.  435G,  4359,  which  relate  gener- 
ally to  the  publication  of  legnl  notices  in  news- 
papers, and  the  proof  of  such  publication,  and 
which  were  in  existence  at  the  passage  of  the 
overdue  tax  act,  and  in  terms  apply  to  publica- 
tiona  then  and  thereafter  to  be  required. 

2.  Under  Mansf.  Dig.  §  4356,  providing  that 
legal  publications  shall  be  published  in  some 
daily  or  weekly  newspaper  prmted  in  the  coun- 
ty where  the  proceeding  is  pending  or  the  sub* 
ject  of  the  proceeding  is  situated,  nrovided  there' 
be  a  newspaper  there,  having  a  bona  Sde  circu- 
lation therein,  which  shall  have  been  regularly 

Sublished  in  said  county  for  one  month  next 
efore  the  date  of  the  first  publication  of  the 
advertisement;  and  section  4350,  providing  that 
the  affidavit  of  any  editor,  etc.,  of  any  newspa- 
per aathorized  by  the  act  to  publish  legal  adver- 
tisements, that  a  legal  advertisement  has  been 
published  in  his  paper  tor  the  length  of  time 
and  number  of  insertions  It  has  been  publish- 
ed, with  a  printed  copy  of  such  adverusement 
appended  thereto,  sutwcribed,  etc.,  is  evidence 
of  the  publication  thereof  as  therein  set  forth, 
—an  affidavit  of  publication  which  failed  to- 
state  that  the  paper  in  which  the  notice  wae 

ftublished  was  a  paper  of  bona  fide  circniatioa 
n  the  county  for  one  month  next  before  the 
first  insertion  of  the  notice  is  fatally  defective 

3.  Adverse  possession  cannot  confer  title,  a> 
against  the  reversioners,  during  the  lifetime  of 
the  tenant  for  liCs. 

Appeals  from  elrcnlt  eonrt  Monroe  coun- 
ty; James  8.  Thomas,  Judge. 

Action  by  James  Gallagher  and  others 
against  Josepb  Johnson  In  ejectment  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Rerersed. 

Petition  by  Joseph  Johnson  against  James 
Gallagher  and  others  to  require  the  making 
of  a  tax  deed.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed. 

K.  A.  &  J.  R.  Parker,  for  appellantB.  Man- 
ning &  Lee,  for  appeUees. 

BUNN,  O.  J.  This  (3,259)  Is  a  suit  in  eject- 
ment, to  recover  the  E.  %  of  N.  W.  %  of  sec- 
tion 34,  township  1  S„  range  2  W.,  in  Mon- 
roe county,  alleged  to  be  wrongfully  held  by^ 
the  defendant  for  one  year  next  past,  and  dam- 
ages in  the  sum  of  f — ■ —  for  unlawful  deten- 
tion. The  cause  was  determined  In  favor  of 
defendant,  and  plainUfifs  appealed.  (The  two 
cases  are  heard  together,  as  they  involve  In  part 
the  same  questions.) 

It  appears  that  Ambrose  Gallagher,  the 
son  of  Patrick  Gallagher,  and  the  brother  of 
appellants  James  Gallagher  and  MoUte  Wall, 
and  uncle  of  appellant  Kate  Wall,  and  broth- 
er, also,  of  Augustus  Gallagher  (who  Is  not 
a  party  to  this  suit),  died  In  1873,  without  Is- 
sue, unmarried,  and  intestate,  and  owning 
the  land  in  controversy.    On  the  death  ot 
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Ambrose  Gallagher  as  stated,  the  father, 
Patrick  GaUagher,  by  operation  of  our  stat- 
utes of  descents  and  distribution,  became  the 
owner  of  a  life  estate  In  the  lands  In  contro- 
versy, and,  as  such  life  tenant,  took  pooses- 
slon  of  the  same.  In  1882  an  orerdue  tax 
Bntt,  Involving  the  lands  in  controversy,  was 
Instituted  In  the  clrcnlt  court  of  Monroe 
county,  on  the  equity  side  of  the  docket,  and 
final  decree  was  rendered  In  this  proceeding, 
under  which  the  lands  In  controversy  were 
sold  by  the  commissioner  of  that  court,  on 
the  2l8t  March,  1884,  and  one  Parker  C. 
Ewan  became  the  purchaser  thereof,  and  re- 
cf  ived  his  certificate  as  such,  which  in  April 
following  be  assigned  and  transferred  to  the 
defendant,  Joseph  Johnson.  The  averments 
of  the  overdue  tax  bill,  among  others,  were 
to  the  effect  that  the  lands  In  controversy 
had  been  forfeited  to  the  state  for  the  non- 
payment of  the  taxes  of  1877,  when  in  truth 
and  in  fact  the  forfeiture  of  one  of  the  two 
40-acre  tracts  was  for  the  nonpayment  of  the 
taxes  of  that  year,  but  the  forfeiture  of  the 
-other  40-acre  tract  was  for  the  nonpayment 
■of  the  taxes  of  1875,  and  It  la  alleged,  and 
not  denied,'  that  the  rate  of  taxation  for  the 
year  1875  was  somewhat  greater  than  for 
the  year  1877.  On  the  19th  January,  1885, 
Patrick  Gallagher,  by  quitclaim  deed,  sold 
his  Interest  In  the  lands  to  one  Montgomery; 
and  the  latter  s<^d  his  interest  thus  acquired 
to  said  Parker  O.  Bwan  on  the  28th  January, 
1885,  by  quitclaim  deed;  and  on  the  21st 
April,  1891,  Ewan  bargained  and  sold  to  de- 
fendant, Johnson,  for  the  consideration  of 
.$250,  his  interest  In  the  lands,  and  on  the 
15th  day  of  December  following  made  falm 
a  qnltclaim  deed  accordingly.  In  the  mean- 
time defendant,  Johnson,  as  we  infer  (for 
the  date  la  not  stated),  after  the  two  years' 
time  for  redemption  had  expired,  went  Into 
poflfleaslon  under  his  certificate  of  purchase 
at  overdue  tax  sale,  assigned  to  him  by 
Ewan  as  aforesaid,  and  had  continued  to 
hold  possession  up  to  the  determination  of 
this  suit  in  the  court  below,  and  presumably 
still  la  In  possession.  He  avers  bis  posses- 
Blon  to  be  adverse  to  the  plaintiffs,  setting  up 
the  several  periods  of  peaceable  ajid  adverse 
possession,  of  two,  five,  and  seven  years,  aa 
-defenses,  as  wcU  as  bis  title  acquired  by 
purchase  as  aforesaid. 

The  contentions  of  plaintiffs  were:  That 
Ewan  was  the  agent  of  both  Patrick  Gal* 
lagher,  the  life  tenant,  and  of  Kate  Wall,  one 
of  the  reversioners  and  plaintiffs,  at  the  time 
of  the  overdue  tax  purchase,  and  therefore 
could  not  lawfully  purchase  In  opposition  to 
either.  That,  Ewan  having  purchased  the 
life  tenancy  of  Patrick  Gallagher  before  the 
expiration  of  the  period  of  redemption  from 
the  overdue  tax  sale,  he  then  stood  In  the 
place  of  Patrick  Gallagher,  and  that,  oc- 
cupying this  attitude,  It  was  his  duty  to  re- 
deem the  lands,  under  the  statute.  That 
the  overdue  tax  sale  was  null  and  void,  l>e- 
cause  there  was  no  sufficient  proof  of  publica- 


tion of  the  notice  of  the  pendency  of  the 
bill.  In  this:  that  the  affiant  failed  to  state 
that  his  paper,  in  which  said  notice  was  pul>- 
llsbed,  was  a  paper  of  bona  fide  circulation 
in  the  county  for  the  period  of  one  month 
next  before  the  first  insertion  of  said  notice 
therein.  That  said  overdue  tax  proceedings 
were  null  and  void,  also,  because  the  com- 
plaint stated  that  the  lands  bad  been  for- 
feited to  the  state  for  the  nonpayment  of 
the  taxes  of  1877,  when  the  decree  of  for- 
feiture and  sale  was  partly  for  the  forfeiture 
of  that  year  and  partly  for  the  year  1875, 
as  stated. 

The  statute  -providing  for  the  publication 
of  the  notice  of  the  pendency  of  the  action  In 
overdue  tax  proceedings  reads  as  follows,  to 
wit;  "The  clerk  of  said  court  shall  at  once 
[after  making  and  entering  of  record  the  ot^ 
der  of  publication]  cause  a  copy  of  said  or- 
der to  be  published  for  two  Insertions  In 
some  newspaper  published  In  the  county; 
and  If  there  la  no  newspaper  published  in  the 
county,  he  shall  cause  a  copy  of  said  order 
to  be  posted  at  the  door  of  the  court  house 
of  the  county,  or  of  the  room  In  which  the 
court  is  held;  and  such  publication  shall  t>e 
taken  to  be  notice  to  all  the  world  of  the 
contents  of  the  complaint,  filed  as  aforesaid, 
and  of  the  proceedings  had  under  it."  Thir 
act  was  part  of  the  overdue  tax  act.  ap- 
proved March  12.  1S8L  Nothing  Is  said  in 
the  act  as  to  the  manner  of  making  proof  of 
this  publication. 

The  act  regulating  generally  the  publication 
of  legal  notices  in  newspapers,  and  the  pro(tf  of 
such  publication,  which  was  In  force  at  the 
time,  is  contained  In  Mansf.  Dig.  S9  4356-4363. 
inclusive,  and.  so  far  as  material  In  this  dlacns- 
sion,  ts  contained  in  sections  4350  and  4359. 
which  read  as  follows,  to  wit: 

"Sec.  4356.  When  a  1^1  publlcattoa  of  any 
character  is  required  by  existing  or  future 
laws,  or  the  order  of  any  court,  or  the  provi- 
sions oi  any  deed  of  trust,  mortgage  or  other 
agreement,  or  by  any  state,  county,  district. 
townsUp  or  municipal  officer,  to  be  made  by 
advertisement  In  a  new^aper  printed  In  this 
state,  It  sliall  be  published  in  some  daUy  or 
weekly  newspaper  printed  in  the  county  where 
the  suit  or  proceeding  Is  pending  or  where  the 
land,  property  or  subject  of  the  proceeding;  or 
publication  Is  situated:  provided,  there  be  any 
newspaper  printed  in  the  county  haring  a  bona 
fide  circulation  therein,  which  shall  have  been 
regularly  pubUshed  In  said  county  for  the  pe- 
riod of  one  mcHith  next  bef^  the  date  of  the 
first  publication  of  said  advertisement** 

"Sec.  4350.  The  affidavit  of  any  editor,  pub- 
lisher or  propriety,  or  the  principal  accountant 
of  any  newspaper  authorized  by  this  act  to 
puUIsh  legal  advertisements,  to  the  effect  that 
a  legal  advertisement  has  l>een  published  in 
his  paper  tot  the  length  of  time  and  number  of 
Insertions  It  has  been  published,  with  a  prtnted 
copy  of  such  advertisement  appended  thereto^ 
subscribed  before  any  officer  of  this  state  ai^ 
thorlzed  to  administer  oaths,  shall  be  the  evi- 
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<ience  of  the  publication  therectf  as  th»eln  set 
forth.  *  • 

It  flhonld  be  obaerred  tb^  tbe  prorUlons  of 
these  sectloai,  whldt  were  approred  Febrnarr 
15,  1876.  are  In  no  wise  x^iealed,  modlfled,  oc 
changed  by  the  proTlsIons  of  the  overdue  tax 
act,  except  tai  the  matter  oC  publication  when 
there  la  no  newspaper  In  the  county,  and  that, 
also,  as  has  been  stated,  tbe  latter  act  does  not 
purport  to  regolate  the  manner  of  making  proof 
of  publication.  We  therefore  conclude  that 
the  proof  of  publication  of  the  notice  of  the 
pendiency  of  the  overdue  tax  proceeding  should 
tiave  been  made  fn  accordance  with  the  re- 
quirements of  the  general  statute  on  the  eab- 
Ject,  which  in  terms  la  an  act  regulating  the 
pubilcatlcm  of  legal  notices  required  to  be  pub> 
Ibhed  under  odstlng  laws  and  also  under  fi^ 
tare  laws. 

This  being  settled,  It  rematais  for  us  to  ascer- 
tain If  the  proof  of  publlcatlrai  In  this  instance 
was  sufficient  to  ^ve  the  court  Jurisdiction  In 
the  overdue  tax  proceeding.  In  Lusk  v.  Par- 
lEln^  48  Aik.  238,  2  S.  W.  847,  It  was  held  by 
this  court  that  "no  presumption  can  be  Indulged 
In  favor  ct  the  legality  of  the  notice  of  an  or- 
der of  the  county  court  for  calling  in  county 
-warrants.  It  Is  an  order  which  seeks  to  c<m- 
dude  the  rights  of  the  parties  by  publication 
«r  construcUve  service,  and  a  strict  compli- 
ance with  tbe  requirements  ot  the  statute  most 
be  shown."  That  was  a  case  ot  caning  In 
county  warrants  for  reissoe  or  cancellation  un- 
der a  q»eclal  statute  enacted  for  that  purpose; 
but  the  case  Is  not  eSBentlally  different  In  prin- 
<4ple  from  the  <sie  now  under  consideration, 
for  the  Older  In  this  case,  and  the  decree  to 
follow,  constitute  a  proceeding  which  seeks  to 
«mdude  the  owner  In  respect  In  tbe  forfeiture 
and  sale  of  his  lands  tor  tin  noiQKiymeDt  of 
taxes.  Bee,  also,  Clarke  v.  Strong,  13  Ark.  491. 
In  GibD^  V.  Crawford,  61  Ark.  84.  9  S.  W. 
309,  It  was  held  hy  this  court  that  the  proof  of 
pubUcatim  was  insufficient  where  It  failed  to 
show,  among  other  things,  that  tbe  newspaper 
in  which  the  notice  had  been  published  had  a 
txma  fide  drculatlon  In  the  county  and  bad 
been  published  in  the  county  one  month  next 
preceding  the  first  insertion,  and  that  '*the  stat- 
otes  regoflating  the  puWlcfltlon  of  legal  adver- 
tisements obviously  intended  that  this  fturt 
should  be  sworn  to  fn  the  affidavit  required  to 
be  made.  Proof  of  than  is  a  necessary  part 
of  proof  of  pnMcatlon.  Without  ft,  any  affi- 
davit made  would  be  a  nullity,  and  foil  to  be 
the  evidence  ttie  statutes  declare  It  shall  be." 
It  was  hdd  Iff  this  court  in  Cross  v.  Wilson, 
9B  Atk.  312, 12  S.  W.  676,  as  expressed  fn  the 
^^buB,  that,  where  the  affidavit  failed  to  state 
the  facts  which  cCTsHtuted  the  newspaper  a 
petper  In  whlcb  legal  notices  could  be  published, 
It  was  fatally  defective.  Upon  these  authorities, 
we  hold  that  the  overdue  tax  sale  to  Elwan 
was  null  and  void,  the  court  not  having  ac- 
quired jurisdiction  to  decree  the  same. 

This  leaves  only  tiie  trnestlon  of  adverse  pos- 
session of  the  defendant  to  be  disposed  of. 
Having  dimlnated  tbe  overdue  tax  sale  tram 


the  case,  any  advose  bedding  under  any  other 
title,  color  of  tlUe,  or  by  mere  possesslou,  can  be 
effectual  only  against  the  life  tenant  entitled 
to  tbe  possession;  for  until  his  death  the  re- 
versltmers  have  no  right  of  action,  and  until 
then  the  statutes  of  limitation  do  not  begin  to 
run  against  thooi,  and  this  suit  was  instituted 
soon  after  the  death  of  the  life  tenant,  Patrick 
Gallagher.  This  makes  It  unnecessary  to  dis- 
pose of  the  other  questions  raised  by  appellants. 

Case  No.  3,3S8  Is  an  equity  case,  to  require 
tbe  making  of  the  overdue  tax  deed  cm  the  cer- 
tificate <tf  purchase  assigned  to  defendant  1^ 
Ewan  as  aforesaid,  the  same  shown  to  have 
been  lost  Deed  decreed,  and  appeal  ttierefrom 
taken  by  an>ellantB.  This  deed  falls  with  the 
decl^n  herein  annulling  the  overdue  tax  pro- 
ceeding and  8al&  The  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings In  accordance  with  the  opinion  berdn. 

BATTLE,  jr.,  not  participating. 


STATE  T.  BOYCK. 

(Supreme  Coort  of  Arkansas.    Feb.  26,  1898.) 

Petit  Lahcenv — Indictment  —  DESCRiprioif  or 
HOVBT  Stoi-bw. 

1.  Though  Sand.  &  H.  Dig.  $  1694,  defioea 
larceny  as  "the  felouioas  stealing"  ol^  the  per- 
sonal property  of  anotber,  it  was  not  necessary, 
onder  section  1699,  making  petit  larceny  a  mis- 
demeanor, to  charge  that  the  taking,  etc.,  was 
"feloniously"  done,  in  an  indictment  for  petit 
larceny;  and  an  allegation  that  defendant  ^'un- 
lawfully did  steal,"  etc.,  was  sufficient. 

2.  Uuder  Sand.  &  U.  Dig.  {  1717,  providing 
that  it  shall  not  be  necessary  to  particularly 
describe,  In  an  indictment  for  larceny  of  mon- 
ey, the  kind  of  money  taken,  a  general  descrip- 
tion of  the  moQ^  charged  to  have  been  stolen 
was  sufficient 

Appeal  from  circuit  court.  Independence 
county;  Richard  H.  Powell,  Judge. 

Toe  Boyce  was  Indicted  for  petit  larceny. 
From  an  order  sustaining  defendant's  demur- 
rer to  the  indictment,  the  state  appeals.  Be- 
versed. 

B.  B.  Elnsworthy,  Atty.  Gen.,  for  the  State. 

aUOHBS.  J.  Appellee  was  Indicted  at  tbe 
spring  term,  1896,  of  the  Independence  dr- 
eult  court  for  petit  larceny.  The  Indictment, 
omitting  the  caption,  reads  as  follows:  -  "The 
grand  jury  of  Independence  cibun^,  in  the 
name  and  by  the  authority  ct  the  state  of 
Arkansas,  accuse  Joe  sioyoe  of  tbe  crime  of 
larceny,  committed  as  follows.  vlfL:  That 
said  Joe  Boyce,  on  the  first  day  of  October, 
1891^  in  the  county  and  state  aforesaid,  then 
and  there  being,  $3  In  the  gold  and  silver  coin 
and  paper  currency  of  the  United  States  of 
America,  and  of  the  value  of  93,  and  of  the 
property  of  one  Marshall  Sogers,  then  and 
there  being  found,  unlawfully  did  steal,  take, 
and  carry  away,  against  the  peace  imd  digni- 
ty of  the  state  of  Arkansas."  Appellee  filed 
a  demurrer  to  said  Indictment,  which  demur- 
rer, omitting  the  caption,  reads  as  follows: 
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"Xow  cornea  the  defendant,  and  demurs  to 
the  Indictment  herein,  and  for  cause  he  says 
said  Indlctmeut  does  not  state  facts  sufficient 
to  constitute  an  offense;  therefore  he  prays 
Jndgment."  Tha  conrt  sustained  said  demur- 
rer to  said  Indictment,  to  which  ruling  of  the 
court  appellant  excepted,  and  prayed  an  ap- 
peal to  the  supreme  court,  which  appeal  was 
granted  by  the  attorney  general,  after  ex- 
amining the  transcript  In  said  case. 

The  indictment  In  this  case  charges  only 
petit  larccuy,  which  Is  only  a  misdemeanor; 
the  Tolue  of  the  money  stolen  being  stated  at 
leas  than  |10.  Sand.  &  H.  Dig.  f  1699.  It 
was  therefore  unnecessary  to  charge  that  the 
taking,  etc.,  was  feloniously  done.  It  Is  true 
that  the  definition  of  larceny,  according  to  our 
statute.  Is  as  follows:  *liarceny  Is  the  feloni- 
ous stealing,  taking  and  carrying,  riding  or 
drt^ng  away,  the  personal  property  of  an- 
other." Sand,  ft  H.  Dig.  |  1694.  Siaca  the 
passage  of  tills  statute,  a  distlnctloit  has  been 
made  between  grand  and  petit  larceny.  See 
Act  HanA  22. 1881,  p.  144.  The  word  "steal" 
has  a  uniform  signification,  and  In  common 
as  well  as  legal  parlance  means  "the  f  donlons 
taking  and  carrying  away  of  the  personal 
goods  of  anotiier."  State  ▼.  Chambers,  2  O. 
Greene,  311.  "Theft"  Is  a  popjilar  name  for 
larceny.  People  Donohue.  M  N.  Y.  442. 
See  Sklpworth  t.  State,  S  Tex.  App.  138.  The 
Indictment  chaiges  that  the  defendant  "un- 
lawfully did  steal."  etc.  This  la  si^dent. 
The  general  description  of  the  money  charged 
te  have  been  stolen  Is  sufficient,  under  section 
1717,  Sand.  &  H.  Dig.  (Act  1898).  Bereraed, 
with  directlona  to  oremile  the  demurrer. 


HARTLEY  T.  HABTLEY. 
fSnpreme  Conrt  of  MissoTiri,  Dirfgion  TXtK  2. 
March  1, 1898.) 
Eqciti— Appeal—  FiwDrwos. 
Finding  in  equity  suit  on  oral  testimony 
wUl  be  disturbed  only  vbere  there  has  been 
manifest  disreganl  of  evidence. 

Appeal  from  circolt  court,  Audzaln  county; 
B.  M.  Hughes.  Judge. 

Suit  by  Benjamin  Hartley  against  Leslie  O. 
Hartley.  Judgment  lor  defendant  Plaintiff 
appeals.  Affirmed. 

W.  W.  Fry,  fOr  appellant  Geo.  Robertson, 
for  respondent 

BURfJESS,  J.  Tbl9  Is  an  equitable  proceed- 
ing by  the  father  against  his  bod,  Instituted  In 
the  circuit  court  oC  Audrain  county  for  an  ac- 
counting and  Judgment  for  whatever  sum  may 
be  found  due  plaintiff  as  the  result  The  trial 
resulted  In  a  Judgment  for  defendant,  and 
plaiDtiff  appealed. 

Plaintiff  alleges  In  his  petition  that  defend- 
ant converted  to  bis  own  use  moneys  and  notes 
belonging  to  him  amounting  to  $3,7&4.G5,  and 
that  in  1892  he  gave  to  plaintiff  a  dueblll  for 
V750  for  a  portion  of  said  indebtedness*  which 


defendant  thereafter  took  postsesslon  of  to  keep 
for  him  npon  the  promise  that  he  (defendant) 
would  take  care  of  him  during  his  lifetime; 
and  that  afterwards,  in  August  1892,  he  drove 
plaintiff  from  his  lunne,  and  baa  since  failed  to 
aUKKirt  and  care  for  him.  It  was  also  avmed 
In  the  petition  that  In  April,  1891,  phdntiff  was 
the  owner  of  lot  9,  and  the  west  half  of  lot  2, 
block  1,  in  BawUng'a  addltton  to  the  dty  of 
Mexico,  worth  fGOO;  and  at  that  date  defoid- 
ant  represented  to  plaintiff  that  he  desired  to 
purchase  lot  No.  16  of  Sparks*  additicm  to  said 
city,  and  proposed  that  If  plahitiB  wtnild 
conr^  to  defendant  pbUntlff's  said  real  estate, 
so  be  eould  raise  money  upon  it  to  aid  him  to 
purdiasliv  said  lot  No.  16,  defendant  would 
have  said  lot  No.  16  conveyed  to  plaintiff  and 
defendant  Jointly;  that  plaintiff,  relying  iqion- 
said  representation,  agreed  to  and  did  conToy 
said  pn^rty  to  defendant  in  consideration  of 
$000,  which  defendant  afterwards  sold  to  one 
Tucker  for  $800,  and  oo  the  IBth  day  of  AprU, 
ISOl,  purchased  said  tot  No.  16,  and  took  a 
deed  to  the  same  to  his  own  name,  instead  of' 
the  platotlflTs,  which  fact  platotlff  did  not  dis- 
cover until  shortly  before  the  in^tntion  pf  this 
sidt  Defendant,  by  answer,  denied  tint  he 
converted  to  his  own  use  any  of  the  notes  or 
moneys  of  plaintiff,  or  any  of  platotiff's  prop- 
erty; doiled  that  he  owed  platotlff  anything: 
and  averred  that  be  had  accounted  to  platodff, 
and  tiiat  in  April.  1892.  he  and  plaintiff  bad  a 
full  settlement  of  all  transacttoos  between 
them,  and  that  defoidant  at  that  time  gave 
platotlff  a  note  for  tiie  balance  due  hbn,  whldi 
has  been  paid.  The  answer  also  denied  general- 
ly all  other  allegations  to  the  petition.  In  1885 
plaintiff  owned  a  farm  to  Audrato  county,  con-  . 
Blstlng  of  160  acres,  upon  which  be  lived  with 
his  family.  He  was  the  fatha  of  Ave  chll- 
dren,— three  daughters  and  two  sons.  One  of 
the  sons  Is  the  defendant  to  this  salt  The  oth- 
er son's  name  was  William.  Platotiff  was 
twice  married,  and  William  was  the  only  child 
by  the  last  wife.  Plaintiff  being  Indebted  to 
bis  daughters  and  his  son  Leslie  for  property 
of  theirs  which  he  had  theretofore  used,  in 
1865  he  deeded  to  them  the  farm  to  payment 
of  tiiat  tndebtedncsa  At  the  time  platotiff 
moved  to  Slexlco,  Mo.,  he  claims  to  have  bad 
about  $3,0(K),  but  it  appears  from  the  testlmcmy 
that  this  was  an  overestimate,  and  that  he  did 
not  have  more  than  $1,000,  the  principal  part 
of  which  he  Invested  in  real  estote  In  that  dty* 
'VVilUam  Hartley's  mother  died  some  time  prior 
to  1800,  leaving  as  her  separate  property  about 
$000  or  $G50  in  money,  which  the  platotlff  ap- 
propriated to  bis  own  use.  During  that  year 
William  demanded  of  his  father  this  money. 
His  father  was  unable  to  pay  It  and  at  his  re- 
quest defendant  paid  the  amount  ($650)  to  Wil- 
liam, and  took  a  deed  from  plaintiff  to  a  piece  of 
real  property  in  Mexico  worth  about  $500,  which 
plaintiff  then  owned.  Plaintiff  testified  to  the 
execution  and  delivery  to  him  by  defendant  of 
the  dueblll  for  $750,  as  alleged  to  the  petition, 
and  that  he  had  delivered  the  dueblll  to  d^end- 
i  ant  at  his  request,  upon  the  promise  of  d^end- 
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ant  to  take  care  of  him  dnrlng  his  nataral  life; 
but  tn  all  Important  matters  he  was  eontra- 
aicted  by  defendant,  and  especially  with  respect 
to  the  execution  of  the  duebill,  and  the  pnrchase 
of  the  lot  In  Mexico,  which  plaintiff  claimed 
that  defendant  bonght  for  them  Jointly.  De- 
fendant testified  that  he  never  at  any  time  ex- 
ecuted to  plalntff  a  duebill  for  $750,  but  that 
at  one  time  when  plaintiff  left  his  home,  and 
refused  to  longer  live  with  'him,  he  executed  to 
him  his  note  for  $75,  which  he  afterwards  paid, 
and  that  he  had  accounted  to  his  father  for 
every  cent  that  he  had  ever  received  for  him 
from  any  and  all  sources. 

This  case  belongs  to  that  class  in  which  this 
court,  as  a  rule,  defers  very  much  to  the  find- 
ing and  conclusions  reached  by  the  trial  court 
In  SneD  t.  Harrison,  83  Mo.  661,  It  was  hdd 
bi  equity  cases,  whore  the  evldoice  Is  oral,  the 
finding  ot  the  cbancellw  will  be  dtferred  to  by 
the  supreme  court  unless  he  has  manifestly  dis- 
regarded the  evidence.  Sharpe  v.  McPlke,  62 
Mo.  300;  Hodges  v.  Blade.  76  Mo.  S37;  Boyle 
V.  Jones.  78  Mo.  403;  Broughton  t.  Brand.  94 
Mo.  169, 7  S.  W.  119;  Brsktne  v.  Loewenstein. 
82  Mo.  302;  Hard  r.  Foster.  96  Mo.  297,  U 
8.  W.  760;  Benne  t.  Scbnecko,  100  Ma  2S1, 
13  S.  W.  S2.  While  the  rule  thus  announced 
is  not  an  absolnte  one,  it  Is  usually  adhered  to, 
and  departed  from  tmly  In  case  the  condosion 
roLChed  Is  manifestly  enroieoiis;  and  the  facts 
disclosed  by  tbe  record  in  the  cue  at  bar  fnr- 
fllsh  DO  esceptloa  to  that  general  nil&  In 
Beach.  Mod.  Eq.  Prac.  |  978,  It  la  said,  "FlDd- 
Inga  <k  fact  in  an  equity  case  will  not  be  set 
aside  on  appeal  tmleas  dearly  In  conflict  with 
the  w^tat  of  the  evidence  npcm  which  they 
were  made."  The  only  direct  evidence  ad- 
duced on  the  trial  was  very  conflicting,  bnt  the 
trial  court  was  aflwded  an  tqipwtanlty  whldi 
we  are  not  of  meeting  the  witnesses  foce  to 
foce,  and  of  obser^ng  their  demeanor  wblle 
testUybig,  thus  oiabUng  him  Oie  better  to  de- 
termine their  trntbfnlness,  and  the  ird^t  to 
whldi  t^lr  testimony  was  entitled,  and,  he 
faaving  found  In  fiavor  of  defendant,  we  are  in- 
clined to  defer  to  that  flnding.  We  according- 
ly affirm  the  Jadgment. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  COD- 
«ar. 


STATE  ex  rri.  ZIEOENHEIN.  Collector  of 
Bevenne,  v.  BABR. 

(Supmne  Court  of  Missouri,  Division  No.  2. 
Veh.  1,  1898.) 

JuDOMsar— Tazatiov—Kbbob  ik  ZTuh— Uikob's 
Estate. 

1.  Under  Rev.  St.  1^9,  8  2113,  providing.  In- 
ter alia,  that  no  judgment  shall  be  affected  by 
anj  mistake  in  the  name  of  the  party  if  his 
proper  name  has  been  once  rightly  stated  in  any 
■of  the  pleadings,  a  defendant  who  is  misnamed 
in  the  petition,  but  who  appears  in  liis  right 
name,  and  makes  defense  on  the  merits,  Is 
boand  by  the  judgment. 

2.  In  an  action  against  a  curator  for  taxes  as- 
aessed  against  him  on  property  in  his  possession 


Iselonging  to  the  ward,  under  Hev.  St.  1889,  { 
7626,  which  provides  that  all  actions  for  taxes 
shall  be  prosecuted  against  the  person  named 
in  the  tax  bill,  a  mistake  in  spelling  his  name 
in  the  tax  bill  will  not  affect  the  validity  of  the 
judgment  entered  in  the  action. 

8.  Rev.  St.  1889,  §  763L  reanlring  each  person 
to  make  a  statement  of  all  taxable  property 
owned  or  under  the  care  or  managemant  of 
such  person,  a  curator  of  a  minor's  estate,  who 
has  possession  thereof,  subject  to  the  control 
of  the  probate  court,  under  section  6297,  Is  the 
proper  party  to  list  such  estate  and  pay  the 
taxes. 

Appeal  from  8t  Lonls  drcult  court;  James 
a  Withrow,  Jndge. 

Suit  by  the  state,  on  relation  of  Henry 
ZiegenheItt,  collector  of  revenue  for  the  city 
of  St  Louis,  against  William  B.  Barr,  to  re- 
cover for  ta.xes  assessed  against  him  as 
curator,  on  property  belonging  to  his  ward. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

J.  D.  Johnson,  for  appellant  EL  0.  Slevln, 
for  respondent 

OANTT,  P.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  circuit  court  of  the  dty  of 
St  Lonis  by  William  B.  Barr,  the  curator 
of  the  estate  of  Benton  Brant  a  minor.  By 
mistake  Ur.  Burr's  name  was  written  Wil- 
liam EL  Barr,  Instead  of  Burr,  In  the  petition, 
but  the  process  was  duly  serred  upon  Mr. 
Burr,  and  be  speared  and  answered.  The 
certified  tax  bill  contained  the  same  error 
In  the  name  of  the  curator,  but  Indicated  the 
person  as  curator  of  Benton  Brant;  and  the 
defendant  In  bis  answer,  disclosed  that  he 
was  In  fact  curator  of  said  Benton  Brant 
and  continiied  to  be  such  until  after  the 
taxes  sued  for  were  levied  and  had  become 
due,  to  wit  September  16»  1889.  The  mis- 
aomer  of  the  defendant  after  dne  service 
upon  him,  and  after  a  trial  upon  the  merits, 
Is  effectually  cured  by  our  statute  ot  Jeofafles. 
HaTing  appeared  by  bis  rl^t  name,  and 
made  his  defense  on  die  merits,  the  defend-, 
ant  Is  bound  by  the  Judgment  Parry  v. 
Woodson,  33  Mo.  348;  Kronskl  T.  Railway 
Co.,  77  Mo.  870;  Chamberlain  t.  Blodgett 
96  Mo.  463. 10  S.  W.  44;  Ber.  St  1889,  |  2113. 

2.  The  action  Is  prosecuted  against  the 
curator  for  the  taxes  assessed  against  hlm 
on  the  property,  $16,800,  In  his  hands  be- 
longing to  his  ward,  Benton  Brant  for  the 
year  1889.  Section  7626,  Ber.  St  Mo.  1880, 
provides  that  personal  taxes  assessed  on  and 
after  June  1,  1887,  shall  constitute  a  debt 
for  which  a  personal  Judgment  may  be  re- 
covered in  the  circuit  courts  of  this  state 
against  the  party  assessed  with  said  taxes. 
**A11  actions  commenced  under  this  law  shall 
be  prosecuted  *  *  •  against  the  p^son 
or  persons  named  In  the  tax  bill  and  said 
taxes  shall  be  set  forth  la  a  tax  bill  of  said 
personal  back  taxes  duly  authenticated  by 
a  certificate  of  the  collector  and  filed  with 
the  petition,*'  etc  Accompanying  the  peti- 
tion in  this  case  was  the  following  certified 
taxblU: 
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Learned  counsd  now  Intista  that,  because 
of  the  error  In  the  name  of  the  cnrator,  Mr. 
Burr,  In  the  tax  bill,  causing  It  to  read  Barr, 
the  Judgment  cannot  be  sustained.  The  trial 
court  evidently  found  there  was  a  mistake 
In  the  RpelUng  of  the  name  of  the  cnrator. 
Indeed,  there  was  ample  In  his  answer  to 
Justify  the  court  In  so  finding,  and,  having 
so  found,  the  case  was  properly  prosecuted 
against  him  by  his  correct  name.  He  was 
the  person  named  in  the  tax  bill,  notwith- 
standing the  misprision  of  the  copyist. 
mere  mistake  In  a  letter  In  a  name,  where 
the  correct  parties  are  before  the  court,  no 
longer  affects  the  Talidlty  of  a  Judicial  pro- 
ceeding. 

3.  The  substantial  point  raised  on  this  ap- 
peal Is  the  right  of  the  state  to  assess  and 
levy  the  taxes  upon  the  property  of  a  minor 
against  his  curator  In  possession  thereof. 
Vt'e  cannot  find  that  this  question  has  ever 
been  determined  by  this  court,  though  It  is 
not  a  new  one  In  other  states.  It  1b  conced- 
ed by  the  learned  counsel  for  defendant  that 
it  Is  competent  for  the  legislature,  by  proper 
enactment,  to  require  taxes  to  be  assessed 
against  a  curator  in  charge  of  a  minor's  es- 
tate, and  make  It  a  personal  charge  against 
him;  but  he  Insists  that  our  legislature  has 
not  done  so-  By  secti<m  7531  the  asseasor 
or  his  deputies  are  required,  between  the  ist 
days  of  June  and  January,  "to  call  at  the  of- 
fice, place  of  doing  business  or  residence  of 
each  person  required  to  list  property  and 
require  such  person  to  make  a  correct  state- 
ment of  all  taxable  property  owned  by  waeb 
person,  or  under  the  care,  charge  or  man- 
agement of  such  person,"  and  the  permm 
listing  the  property  shall  enter  a  true  and 
correct  statement  of  such  property  in  a  print- 
ed or  written  blank,  prepared  for  that  pur- 
pose, and  sign  and  swear  to  It  Elsewhere 
It  Is  provided  that  from  these  lists,  so  made, 
the  assessor's  book  Is  made  op.  Sections 
7653.  7564.  A  curator,  under  oar  statutes, 
has  the  possession  of  the  estate  of  bis  ward, 
both  real  and  personal,  subject  to  the  super- 
intending control  of  the  probate  court  Sec- 
tion 5297,  Rev.  St  1889.  It  Is  bis  duty  to 
represent  his  ward  In  all  legal  proceedings. 
That  "the  care  aM  management  of  the 
ward's  estate,"  conferred  by  the  statute,  is 
sadh  "care,  charge,  and  management"  of  die 
estate  as  is  contemplated  by  the  revenae 
law,  we  think,  cannot  be  disputed,  and  is 
such  as  makes  it  incumbent  upon  him  to  list 
It  to  the  assessor.  If  listed  by  and  assessed 
to  the  curator,  It  Is  his  personal  duty  to  pay 
the  taxes  out  of  the  moneys  In  his  hands  as 
curator.  The  fact  that  curator  Is  not 
the  absolute  owner  of  Ihe  property  is  no  ob- 
jection. The  statute  upon  Its  face  dearly 
Indicates  that  a  curator  or  other  trustee  shall 
list  not  only  that  which  he  owns  m  his  own 
right  but  that  over  which  he  has  "the  care, 
chaige.  or  management"  There  can  be  no 
reason  why  a  minor's  estate  should  not  bear 
its  equal  portion  of  taxation,  so  up- 
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propriate.  tben,  to  list  It,  and  see  tbat  It  Is 
not  exorbitantly  assessed,  and  who  so  prop- 
er to  pay  the  tax,  when  assessedi  as  bis  cura- 
tor? When  It  Is  conceded  diat  a  minor*9 
estate  Is  liable  to  taxation.  It  Is  apparent 
that,  either  directly  or  Indirectly,  the  curator 
must  furnish  the  fands  to  pay  it,  as  he  has 
charge  of  all  the  estate  of  the  minor.  This 
question  arose  In  Payson  t.  Tufts,  13  Mass. 
493,  In  1816,  and  It  was  held  that  a  guardian 
of  minors  was  liable  to  be  taxed  personally 
for  the  property  of  his  wards  In  his  posses- 
sion, and  the  same  remedies  existed  against 
him  on  his  default  for  their  taxes  as  upon 
his  own  estate.  Baldwin  v.  FItchburg  Par- 
ish, 8  Pick.  494.  No  question  of  domicile  or 
of  difference  In  residence  arises  upon  this 
record.  We  have  the  naked  proposition  of  a 
curator  in  charge  of  his  ward's  estate;  an 
assessment  against  the  curator  for  the  taxes 
on  that  estate;  no  claim  that  the  ward  has 
ever  paid  it,  or  that  the  property  was  liable 
to  taxation  In  any  other  coimty.  We  hold 
it  was  the  evident  intention  of  the  legislature 
to  require  the  curator  to  list  the  property, 
and  the  assessor  "to  assess  It  against  the 
curator,  and  the  curator's  duty  to  pay  It,  and 
that  the  action  was  properly  brought  against 
the  curator.  The  Judjrroent  Is  affirmed,  with 
directions  to  correct  the  name  of  the  defend- 
ant In  the  proceedings,  so  as  to  make  it  con- 
form to  his  true  name,  Burr. 

SHERWOOD  and  BURGESS.  JJ.,  concur. 


BUTLER  COUNTY       BOATMEN'S  BANK. 
(Supreme  0>art  of  Missouri.  Division  No.  1. 
Feb.  23,  1898.) 

CODMTIBS— FUMDINO  BONDB— DEPOSIT  WITH  BaVK 

—  AuTHOiuTY  or  Financial  Aqbnt  —  Notigb 
OP  Limitation— Declaration  of  Law. 

1.  The  declaration  of  law  given  at  defendant's 
request,  in  a  trial  by  court,  that  "under  the 
pleadings  and  evidence  in  the  case  the  plaintiff 
is  not  entitled  to  recover."  does  not  involve  any 
finding  of  fact  against  plaintiff. 

2.  A  hank,  wit£  knowledge  of  the  order  of  the 
county  court  for  Issue  of  bonds  to  refund  certain 
old  bonds,  appointing  the  county  treasurer  as 
financial  agent,  defining  and  limiting  his  au- 
thority to  making  a  contract  with  W.  for  the 
sale  of  the  bonds,  or  exchange  thereof  for  the 
old  bonds,  to  receiving  the  bonds  from  the  coun- 
ty clerk  and  having  them  registered  and  deliv- 
ered to  said  bank,  and  defining  the  authority 
amd  duty  of  the  hank  to  deliver  the  bonds  to  W. 
on  payment  to  it,  for  the  county,  of  the  par 
value  thereof  In  money  or  the  old  bonds,  tftad 
directing  that,  if  any  cash  is  paid,  it  shall  apply 
some  to  payment  of  the  old  bonds  when  later 
presented,  is  responsible  to  the  county  for  the 
cosh  if,  Instead  of  keeping  It  for  the  old  bonds, 
or  turning  it  over  to  the  county,  it  paid  it  on  the 
check  of  the  treasurer,  who  applied  same  to 
payment  of  his  official  defalcations,  or  other 
obligations. 

3.  A  county  court,  being  authorized  by  statute, 
in  funding  bonds,  to  appoint  a  financial  agent 
with  authority  to  perform  any  or  all  duties  in 
connection  therewith  exrept  that  of  issuing 
the  bonds,  one  dealing  with  such  agent  should 
not  be  charged  with  limitations  on  his  authority, 
imposed  by  the  county  court  in  the  exercise  of 
Its  discretion. 


Appeal  from  St  Louis  circuit  court 
Action  by  Butler  county  against  the  Boat- 
men's   Bank.   Judgment    for  defendant 
Plaintiff  appeals.  Reversed. 

W.  B.  Renfro  and  E.  R.  Lentz,  for  appel- 
lant Boyle,  Priest  8e  Lehmann,  for  respond- 
ent 

MACFARLANB,  P.  J.  This  Is  an  action 
to  recover  a  balance  of  $6,722.50,  alleged  to 
be  due  the  county  of  Butler  from  defend- 
ant, a  savings  bank,  on  account  of  a  special 
deposit  therein  of  the  sum  of  $30,933  cash. 
The  petition  charges.  In  substance,  that  on 
the  1st  day  of  March,  1890,  the  plaintiff  de- 
posited with  tlie  defendoJit  $30,000  of  Its  new 

5  per  cent  funding  bonds,  with  instructions 
la  writing  to  the  defendant,  among  other 
things,  to  deliver  them  to  Wemse  &  Dleck- 
man  for  their  face  value  In  cash,  and  to  aS- 
ply  the  cash  so  to  be  received  to  the  pay- 
ment of  certain  6  per  cent,  bonds  which 
were  ou  that  day  said  to  have  been  due  and 
payable  at  the  defendant  banl(.  The  petition 
further  says  that  the  defendant  did  deliver 
said  bonds  to  Wernse  &  DIeckman,  and  did 
receive  therefor  $30,000;  and,  further,  that 
the  defendant  has  wholly  failed,  neglected, 
and  refused  to  apply  the  whole  of  said  $30,- 
000  to  the  payment  of  said  6  per  cent  bonds; 
and  that  the  defendant  has  wholly  failed, 
neglected,  and  refused  to  account  to  plaintiff 
for  the  amount  which  It  so  failed  to  pay  for 
said  6  per  cent  bonds;  and  plaintiff  asks 
Judgment  for  said  balance.  There  is  a  sec- 
ond count  In  the  petition,  but  no  claim  Is 
now  made  under  It  The  answer  Is  a  general 
denial  and  a  plea  of  payment  The  reply 
Is  a  denial  of  new  matter. 

It  appears  from  the  evldebce  that  on  the 
8th  day  of  Februai-y,  1890,  the  county  court 
of  Butler  county,  pursuaut  to  previous  steps 
regularly  taken,  made  and  entered  of  record 
an  order  for  funding  some  of  its  outstand- 
ing 0  per  cent,  bonds,  and  for  the  issuance  of 
$30,000  new  bonds,  bearing  5  per  cent.  Inter- 
est. The  order,  after  providing  for  issuing, 
signing,  and  registering  the  new  bonds,  ap- 
pointed Martin  Ferguson,  county  treasurer, 
as  fiuancini  agent  of  the  county,  and  gave 
him  specific  authority  to  enter  Into  a  con- 
tract on  behalf  of  the  county  with  Wernse 

6  DIeckman,  of  St  Louis,  to  furnish  the 
$30,000  necessary  to  redeem  the  old  bonds. 
The  terms  of  the  Instructions  to  the  said 
Ferguson  as  financial  agent  required  him  to 
deliver  the  new  bonds  to  defendant  to  be 
delivered  by  It  to  Wemse  &  Dieckman  "up- 
on paymt'ut  to  salu  bank,  for  said  coun- 
ty, of  the  par  value  thereof.  In  money  or  an 
equivalent,  or  any  proportional  amount 
thereof,  of  the  old  six  per  cent  bonds,  to 
take  up  and  retire  which  these  bonds  are  Is- 
sued. The  county  of  Butler  Is  further  to  de- 
posit In  the  said  bank  $1,000  In  cash,  ttal» 
being  the  amount  of  accrued  Interest  on  the 
old  bonds  at  the  date  on  which  they  are  de- 
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Glared  to  be  due  and  payable,  to  wit,  March 
1,  1890."  The  order  further  proTided  that 
the  deposit  of  Bald  bonds  by  Ferguson  should 
be  accompanied  with  the  following  letter  of 
Instruction  to  defendant:  "Cashier  Boat- 
men's SarlDgs  Bank,  St  Louis,  Mo.— Dear 
Sir:  We  hand  you  herewith  sixty  bonds  of 
five  hundred  dollars  each.  Issued  by  Butler 
comity,  Missouri,  bearing  Are  per  cent  Inter- 
est; also  fl.OOO  cash.  You  will  please  deliv- 
er said  bonds  to  Wernse  and  Dleckman,  or 
their  order,  In  such  amounts  as  they  may 
elect,  in  exchange  for  an  equal  amount  of 
the  six  per  cent,  bonds  of  the  said  county, 
described  In  the  call  hereto  attached,  or  for 
their  face  value  in  cash.  The  $1,000.00  you 
win  pleafie  use  In  paying  the  Interest  accrued 
to  March  1,  1800,  on  the  said  six  per  cent 
bonds,  as  presented  by  the  said  Wernse  and 
Dleckman.  In  case  of  any  cash  being  paid 
yon,  yon  will  please  apply  It  to  the  payment 
of  the  said  six  per  cent  bonds  when  later 
they  are  presented.  Cancel  the  six  per  c^t 
bonds  as  they  are  received,  and,  when  you 
have  the  entire  $30,000.00,  express  them  as 
valuable  papers  to  the  clerk  of  this  coun- 
ty. The  said  Wernse  and  Dleckman  will 
pay  you  for  your  services.  E.  C.  Lacks, 
Presiding  Judge  of  Butler  County  Court 
Attest:  W.  B.  Adams,  County  Court  Clerk." 
On  the  20th  day  of  February,  ISOO,  said  coun- 
ty court  made  tbe  following  additional  or- 
der: "County  Compromise  Bonds  Signed. 
In  compliance  wttb  the  order  of  the  county 
court,  made  on  the  Sth  day  of  February,  A. 
D.  ISOO,  which  order  Is  now  complied  with 
by  the  presiding  Judge,  B.  G.  Lacks,  and  the 
clerk,  W.  B.  Adams,  signing  sixty  (60)  five 
per  cent,  compromise  bonds  of  five  hundred 
dollars  each,  witli  thirty  (30)  Interest  cou- 
pons thereto  attached,  and  dated  March  1, 
A.  D.  1890,  made  payable  March  1,  1920,  or 
at  any  time  after  ten  years,  at  tbe  option  of 
the  county  of  Butler.  And  It  is  now  ordered 
that  the  clerk  of  the  county  court  of  Butler 
county,  Missouri,  deliver  the  aaid  bonds  to 
the  county  treasurer,  Martin  Fei^son,  and 
take  his  receipt  for  tbe  same."  The  bonds 
and  a  certified  copy  of  these  orders  were  de- 
livered to  Ferguson.  On  tbe  1st  day  of 
March,  ISDO,  tbe  bonds  were  delivered  to  tbe 
cashier  of  defendant  bank  at  Its  place  of 
business  in  St  Louis.  Whether  or  not  the 
orders  of  tbe  county  court  and  the  letter  of 
instruction  were  delivered  or  shown  to  de- 
fendant's cashier  is  a  disputed  Question. 
The  cashier  claims  that  neither  was  done. 
On  receipt  of  the  bonds  the  cashier  pre- 
pared and  Ferguson  signed  the  following  let- 
ter: "Poplar  Blufl;,  Mo.,  March,  1800.  Boat- 
men's Bank,  St  Louis,  Mo.:  As  will  be  seen 
from  the  advertisement  hereto  attached  (cut 
from  Globe-Democrat  to-day's  issue),  Butler 
county.  Mo.,  has, 'called'  $30,000  of  Its  out- 
standing six  per  cent  5—20  year  'Compro- 
mise* bonds  (Xos,  and  denominations  as  per 
Bald  advertisement),  payable  at  your  bank 
March  lat,  ISOO,  with  the  Interest  from  Oct 


Ist  18S9,  to  said  date,  and  it  has  been  agreed 
between  this  county  and  Messrs.  Wernse  & 
Dleckman,  of  your  city,  that  on  presentatJun 
by  tbem  at  your  counter  of  said  'called* 
bonds  they  are  to  receive  in  exchange  for 
same  an  equal  amount  (say  thirty  thousand 
dollars)  of  five  per  cent  lC>--30  year,  Butler 
county,  Mo.,  funding  bonds,  together  with  in- 
terest on  the  sold  six  per  cent  '(Compromise' 
bonds  from  October  Ist  1889,  to  March  1st, 
1890;  but  should  Wernse  &  Dleckman  de- 
posit with  you  this  day,  to  the  credit  of  said 
county,  the  total  sum  of  $30,(NX),  yon  are 
to  deliver  to  them  the  $30,000  of  five  per  cent, 
bonds  above  described,  which  we  herewith 
deliver  to  you,— say  60  bonds,  $500  each,  Nos. 
1-^,  Inclusive,- and  you  are  hereby  author- 
ized to  pay  said  six  per  cent  bonds  aa  pre- 
sented, whether  by  Wernse  &  Dleckman  or 
other  persons,  face  value,  together  with  In- 
terest at  alx  per  cent  from  Oct  1st  1SS9,  to 
March  1st,  1890,  and  charge  these  payments 
to  said  county  as  made,  and  when  alt  six  per 
cent  bonds  ($30,000)  shall  have  come  into 
your  possession  under  this  arrangement, 
you  will  cancel  and  send  them  by  express, 
marked  'Valuable  Papers,'  addressed  to  the 
clerk  of  this  county,  at  Poplar  Bluff,  ilo^ 
unless  in  meantime  I  should  Instruct  yon  dif- 
ferently concerning  their  return.  [Signed] 
Martin  Ferguson,  County  Treasurer  of  But- 
ler County."  The  advertisement  referred  to 
In  the  letter  la  as  followa:  "To  Butler  Coun- 
ty (Mo.)  Bondholders:  Notice  is  hereby  giv- 
en that  Butler  county  (Mo.)  5—20  year  6  per 
cent,  funding  bonds  Nos.  293,  294,  295,  296, 
808,  800,  810, 812,  for-$l,OOaOO  each;  Xos.  313 
to  342,  InclnsiTe,  for  $S0O  each;  and  Nos.  353 
to  ^S,  inclutive,  for  $100.00  each,— are  call- 
ed, and  hereby  declared  due  and  payaMe. 
and  wilt  be  paid  at  the  Boatmen's  Saringe 
Bank,  St  Lonia,  Mo.  (where  they  are  pay- 
able by  their  terms),  on  March  1,  1800,  and 
that  Intmst  will  ceaae  on  that  day.  By 
order  of  the  county  court  Martin  Ferguson. 
Treasurer  of  Butler  County,  Mo."  The  cash- 
ier thereupon  delivered  to  Ferguson  the  fol- 
lowing letter:  "St  Louis,  March  1st,  1890. 
Butler  County,  Mo.— Mr.  Bfartln  Ferguson, 
Treasurer— Dear  Sir:  I  hereby  acknowledse 
receipt  per  Tour  own  hand,  of  your  letter  to 
us  of  to-day,  together  with  the  $30,000  five 
per  cent  funding  iMuds  therein  descrilyed, 
which,  under  your  ln8tructl<HW.  we  have  de- 
Uvered  to  Messrs.  Wernse  &  Dleckmtn.  up- 
on payment  to  us  by  them  of  $30,033,  which 
we  have  placed  to  your  credit  on  our  books. 
We  note  your  Instructions  concerning  jiay- 
ment  of  the  $30,000  'called*  six  per  cent 
bonds,  and  same  shall  hare  due  attention. 
Have  already  paid  to-day  about  ten  thou- 
sand didlars  worth,  report  of  which  will  be 
made  by  bookkeeper  In  due  course.  Very 
truly,  [fflgned]  Wm.  H.  Tlunnson.  Cashin-." 

Whelhw  or  not  defendant's  cashier  saw.  the 
orders  of  the  county  court  or  retained  them 
in  his  posseiislon,  the  evidence,  as  has  been 
said,  is  conflicting.    He  admits  that  some 
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oaper  was  shown  him,  but  says  be  refused 
to  accept  the  bonds  under  the  Instructions 
therein  given,  and  hence  he  prepared  the  one 
signed  by  Ferguson.  Ferguson  and  another 
witness  testify  that  the  orders  were  shown 
to  the  cashier.  As  appears  by  Thomson's 
letter  of  March  1,  1890,  the  sum  of  $30,933 
was  on  tiiat  date  paid  by  W«iue  &  Dleck- 
man,  and  the  amount  was  placed  to  the 
«redlt  of  Ferguson,  as  treasurer  of  Butler 
county,  on  the  books  of  the  bank.  It  ai>- 
pears  from  the  evidence  that  Ferguson  for 
several  years  had  been  holding  the  office  of 
treasurer  of  Butler  county,  and  during  the 
time  had  k^t  an  account,  as  treasurer,  with 
defendant;  that  the  public  money  of  the 
county  had  been  deposited  In  the  bank,  and 
drawn  out  on  his  checb  signed  officially.  A 
balance  of  about  $1,100  stood  to  his  credit 
on  the  books  of  the  bank  when  this  deposit 
was  made.  During  the  year  1891  defendant 
paid,  In  principal  and  Interest,  out  of  money 
deposited  to  the  credit  of  Ferguson,  bonds  to 
the  amount  of  about  $23,000  or  $24,000. 
These  were  paid  without  a  check  from  Fer- 
guson, or  further  authority  than  was  given 
by  the  letter  of  Instruction.  The  term  of 
Ferguson  as  treasurer  expired  January  1, 
1891.  In  the  meantime  defendant  had  paid 
his  checks,  which  bad  reduced  his  account  to 
at>out  $4,000.  A  settlement  of  his  accounts 
as  treasurer  showed  he  was  Indebted  on  cer- 
tain of  his  accounts.  Information  of  this 
fact  seems  to  have  come  to  the  knowledge 
of  the  defendant,  and  thereafter  It  refused  to 
pay  his  checks  unless  they  were  made  paya- 
ble to  his  successor  In  office.  On  such  checks 
It  paid  the  balance  standing  to  the  credit  of 
Ferguson.  At  the  conclusion  of  all  the  evi- 
dence, the  court,  at  request  of  defendant,  de- 
clared "the  law  to  be  that  under  the  plead- 
ings and  evidence  the  verdict  should  be  for 
the  defendant"  From  a  Judgment  for  de- 
fendant, plaintiff  appealed. 

1.  A  jury  was  waived,  and  the  Issues  of 
fact  were  submitted  to  the  judge,  who,  In 
that  respect,  performed  the  duties  of  a  Jury. 
In  such  case  the  finding  of  facts  by  the 
Judge  Is  as  conclusive  upon  the  appellate 
court  as  the  verdict  of  a  Jury,  and  will  not 
be  reviewed.  But  In  such  a  trial  either  par- 
ty has  the  right  to  have  the  Judge  declare 
the  theory  of  law  by  which  he  Is  governed  In 
reaching  the  conclusion  of  fact  This  Is 
•done  in  the  form  of  declarations  of  law, 
which  are  analogous  to  Instructions  given  to 
Juries,  and  which  are  subject  to  review  by 
the  appellate  court  in  like  manner  and  with 
like  effect.  A  demurrer  to  the  evidence  in  a 
jury  trial  invokes  a  conclusion  of  law,  and 
admlt.(t  all  the  facts  the  evidence  tends  to 
prove,  and  every  inference  that  can  be  rea- 
sonably and  logically  drawn  from  the  evi- 
dence. The  declaration  of  law  given  at  the 
request  of  defendant  must  be  treated  as  In 
the  nature  of  a  demurrer  to  the  evidence,  and 
n»t  as  a  conclusion  of  fact  drawn  from  con- 
flicting evidence.  Whether  or  not  defendant 


had  notice  of  the  temn  of  the  orders  of  the 
county  court  and  of  the  scope  of  the  author- 
ity of  Ferguson  was  a  question  of  fact  upon 
which  there  was  a  conflict  in  the  evidence, 
and,  under  the  form  of  the  declaration  of 
law  given,  the  court  evidently  held  as  a  le- 
gal proposition  that  such  knowledge  was 
ImmateriaL  With  our  knowledge  of  the 
common  practice.  It  would  be  tmfalr  to  the 
trial  court  and  unjust  to  plaintiff  to  hold  that 
the  court  by  this  declaration,  found  as  a  fact 
that  defendant  had  no  knowledge  of  the  said 
order  and  authority,  and  thus  to  conclude 
plaintiff  on  that  question.  The  court  does 
not  declare  a  conclusion  of  fact,  or  of  law 
and  fact  but  a  legal  contusion  '*that  under 
the  pleadings  and  evideince  In  the  case  the 
plahitiff  Is  not  entitled  to  recover."  This  is 
a  declaration  of  law,  given  by  the  court;  and 
not  a  finding  of  fact  by  the  Judge  sitting  as  a 
Jury. 

2.  The  question,  then.  Is  whether  or  not  If 
defendant  had  knowledge  of  the  orders  of 
the  county  court  which  the  evidence  un- 
doubtedly tended  to  prove,  it  could  be  held 
liable  to  the  county  for  the  part  of  the  pro- 
ceeds of  the  bonds  which  it  paid  on  the 
check  of  Ferguson  as  treasurer,  and  which 
he  applied  to  the  payment  of  his  official  de- 
falcations, or  other  obligations.  The  order 
of  the  county  court  recites  very  specifically 
that  the  bonds  were  Issued  for  the  purpose 
of  funding  certain  old  bonds  of  the  county. 
It  appoints  Martin  Ferguson,  county  treas- 
urer, as  financial  agent  of  the  county,  and 
deflJies  and  limits  his  authority  to  making  a 
contract  with  Wernse  and  Dleckman  for  the 
sale  or  exchange  of  the  bonds,  to  receiving 
the  bonds  from  the  county  clerk,  and  having 
them  registered,  and  delivering  them  to  de- 
fendant By  Its  order  and  letter  of  instruc- 
tions the  authority  and  duty  of  defendant  are 
particularly  defined.  The  bonds  are  "to  be 
delivered  to  Wemse  and  Dleckman,  or  their 
orders,  upon  payment  to  said  bank,  for  said 
county,  of  the  par  value  thereof  in  money, 
or  an  equivalent  or  any  proportional  amount 
thereof,  of  the  old  six  per  cent  bonds."  The 
Instructions  then  direct:  "In  case  of  any 
cash  being  paid  you,  you  will  please  apply 
It  to  the  payment  of  said  six  per  cent,  bonds, 
when  later  they  are  presented.  Cancel  the 
six  per  cent  bonds  as  they  are  received,  and, 
when  you  have  the  entire  $30,000,  express 
them  as  valuable  papers  to  the  clerk  of  this 
county.  The  said  Wemse  and  Dleckman 
will  pay  you  for  your  services."  These  In- 
structions are  clear  and  explicit  and  could 
not  have  been  misunderstood.  The  limita- 
tions on  Ferguson's  authority  are  likewise 
clearly  defined.  All  authority  to  transfer 
the  bonds,  and  to  keep  and  pay  out  the  mon- 
ey Is  vested  in  defendant  bank  alone.  In  pur- 
suance of  these  Instructions  defendant  re- 
ceived the  bonds,  collected  their  par  value 
In  money,  and  transferred  them  to  Wernse 
&  Dleckman.  The  order  expressly  directs 
that  these  acts  should  be  done  "for  salf' 
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comtj."  VvteaOaat  ilMrefote  received  and 
held  flw  money  for  the  connty.  and  Its  duty 
wiui  to  "apply  It  to  the  payment  of  said  six 
per  cent  bonds  when  later  presented."  In 
these  drcumstances  the  relation  between  the 
county  and  defendant  cannot  be  regarded  as 
that  of  creditor  and  debtor,  which  Is  created 
by  a  general  deposit  of  money  In  a  bank.  On 
the  contrary,  defendant  occupied  to  the  conn- 
ty  the  relation  of  trustee,  and  held  the  money 
as  a  trust  fund,  which  could  only  be  applied 

,  to  the  payment  of  the  old  bonds  mentioned. 
In  such  case  the  law  Is  well  settled  that  a 
misapplication  of  the  funds  would  constitute 
a  breach  of  the  trust,  and  the  trustee  would 
become  answerable  for  all  losses  occasioned 
thereby.  Judy  r.  Bank,  81  Mo.  404;  UUey 
T.  Tolfree,  77  Mo.  807;  People  T.  Bank.  96 
N.  T.  36:  LIbby  t.  Hopkins,  U.  S.  303; 
Sims  T.  Trust  Go.  (N.  Y.  App.;  Nov.  23,  1SS6) 

'  9  N.  E.  O05:  Bank  t.  O'Hare,  U9  Ul.  646.  10 
N.  B.  360:  Goz  T.  Prentice,  3  Maule  &  8.  344; 
BoUes.  Banks,  f  171;  Howard  t.  Bank,  80 
Ey.  406;  Van  Alen  t.  Bank,  B2  N.  Y.  4. 
The  case  of  Judy  t.  Bank,  supra,  seems  to 
be  directly  In  point  In  that  case  Clark,  as 
agent  for  Judy,  deposited  ¥2,500  with  the 
bank.  The  certificate  of  deposit  reads:  "For 
account  of  John  P.  Clark.  To  pay  off  deed 
of  trust  on  John  A.  Judy's  land  in  favor  of 
Dyion,  |2,50a**  At  that  time  the  mortgage 
was  not  due.  The  money  was  placed  to  the 
general  credit  of  Clark,  who  bad  an  account 
with  the  bank.  Before  the  maturity  of  the 
mortgage  debt  Ouk  drew  out  the  money  on 
his  own  check,  and  an^roprlated  It  to  his 
own  use.  It  was  hdd  tH&t  the  payment  of 
the  money  to  Clark  was  a  breach  of  trust 
and  the  bank  was  liable  to  Judy  for  the  loss. 
"In  Cox  T.  Prentice,  supra,  the  principle  Is 
asserted  by  T^ord  EUenborough  aa  clear  and 
unquestionable  that  an  agent  who  received 
money  from  his  prlndpal  Is  liable  as  long  as 
he  stands  in  his  original  situation,  and  until 
there  has  been  a  change  of  circumstances  by 
bis  having  paid  the  money  to  his  principal, 
or  done  something  equivalent  to  It."  "So  In 
Turnpike  Co.  V.  Watson,  1  Bawle,  330,  it  Is 
held  that  an  agent  of  a  corporation  who  has 
received  money  for  its  use  cannot  In  an  ac- 
tion for  money  had  and  received,  brought 
a^Uttst  hUn  by  the  corporation,  prove  by 
way  of  set-off  that  he  has  paid  the  debts  of 
^e  corporation,  without  showing  a  special 
authority.  The  principle  clearly  asserted  is 
that  an  agent  cannot  pay  off  any  debt  with 
a  fund  Intrusted  to  him  for  another  purpose. 
The  legitimate  Inference  to  be  drawn  from 
the  cases  cited  Is  that  the  bank  having  re- 
ceived the  money  from  the  state  for  the  spe- 
cial purpose  of  paying  the  principal  and  In- 
terest of  the  debt  contracted,  or  money  loan- 
ed for  constructing  the  Illinois  and  Michigan 
Canal,  cannot  divert  It  from  Its  legitimate 
object  to  the  prejudice  of  the  holders  of  Uie 
coupons  Issued  on  the  credit  of  the  fund,  by 
applying  It  to  a  balance  against  the  state." 
These  quotations  are  from  a  review  of  cases 


by  Bodgers,  J.,  In  Bank     MacalcBter,  9  Pa. 

St  475. 

If  the  iMDds  were  received  by  defendant  witb 
knowledge  of  the  duties  the  county  expected  It 
to  perform  bi  respect  thereto,  it  became  bound 
by  Instructions  unless  th^  were  modified  or 
changed  by  the  court  Itself.  After  receiving 
the  money,  It  had  no  rl^t  to  violate  the  hi- 
Btractlons  of  Its  prindpaL  If  It  was  unwilling 
to  follow  the  Instructions  of  the  court  It  should 
have  declined  to  accept  the  bonds  or  their  pro- 
ceeds. The  order  of  the  court  limits  the  au- 
thority of  Ferguson,  as  financial  agent  to 
spedflc  duties,  and  these  aided  before  the  duties 
of  defendant  commenced.  He  had  no  author- 
ity, as  such  agent  to  bind  the  county  to  new 
conditions,  whldi  gave  him  control  of  the  funds, 
and  made  defmdant  a  mere  depository  ai^ 
agent  to  him;  Indeed,  be  had  no  authority  to 
modify  the  duties  of  defendant  In  any  respect 
Nor  did  his  oflldal  portion  as  treasurer  add 
anything  to  his  anOorlty.  The  duty  of  coun- 
ty treasurer  Is  prescribed  by  law.  He  la  In- 
vested by  law  with  no  authority  In  respect  to 
funding  the  Indebtedness  of  a  county.  This 
duty  Is  taitmsted  to  the  county  courts,  which 
have  power,  however,  to  emfdoy  a  financial 
agent  to  assist  tiiem.  Rev.  8t  18S9,  {  837. 
The  treasurer,  as  such,  or  as  financial  agent 
of  the  county,  had  no  authority  to  modify, 
amend,  or  reschid  the  orders  <a  the  court  The 
arrangement  therefore,  betwerai  Ferguson  and 
fbe  cashier  of  defendant  by  ■wbl<Si  the  money 
was  deposited  to  the  credit  of  the  former  as 
treasurer,  and  by  whteb  defendant  was  to  deal 
with  and  account  to  the  treasurer.  Instead  of  the 
county,  was  without  authority,  and  did  not  Und 
the  county.  This  conduslon  Is  reached  on  the 
assumptkn  that  the  cashier  was  advised  of  the 
duties  the  county  required  of  him.  and  of  tiie 
limitations  upcm  Fugnson's  authtnlty.  It  fol- 
lows that  the  declaration  of  law  In  the  nature 
of  a  demurrer  to  the  evidence  sboold  have  been 
denied. 

3.  This  conduslon  Is  not  affected  by  the  fftct 
that  Ferguson  had  for  three  years  k^t  hla  ac- 
count as  treasurer  with  defendant  had  deposit- 
ed the  public  money  of  tbe  county  with  It., 
and  had  paid  It  out  on  his  own  checks,  thou^ 
all  these  acts  were  done  with  the  knowledge 
and  with  the  apparent  aoqulescoiee  of  the  coun- 
ty court  At  the  date  of  and  pre^us  to  this 
transaction  the  county  court  was  not  required 
by  law  to  select  the  depository  of  the  general 
public  money  of  the  county,  and  had  no  con- 
ttoA  of  the  treasurer  In  respect  to  his  manage- 
ment of  it  On  a  general  deposit  of  Qie  county 
money,  tiie  bank  became  a  debtor  of  the  treas- 
urer, and  not  of  the  county.  State  v.  Moore, 
74  Mo.  418;  State  v.  Powell,  67  Ma  385.  The 
money  raised  for  the  purpose  at  funding  the 
Indebtedness  of  the  county  became  a  special 
fund,  which  the  county  court  Itself  had  no  au- 
thority to  divert  from  the  purpose  for  whldi 
It  was  created.  Its  preservation  and  applica- 
tion were  under  the  exchislve  contral  of  the 
county  court  The  court,  undo-  its  genwa! 
statutory  powers,  betog  authorised  to  appoint 
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a  financial  agent  to  aaslat  it  In  Its  duties,  had 
the  dght  to  Impose  sudi  lixnltAUon  on.  hli  au- 
thority as  U  saw  fit.  There  la  nothtaiff  In  IUb 
transaction,  or  In  the  ineTlons  deallngB  of  the 
oonmty  wlOi  ilRfwidant,  that  estops  It  to  assert 
the  limitation  (tf  Fei^iUHin'B  anthority. 

4.  Os  the  other  hand,  plalntur  insists  that, 
thoui^  defendant  had  no  actual  knowledge  of 
the  orders  of  the  coanty  conrt,  or  of  the  scope 
of  Pagnson's  anthority,  still  it  waa  Chargeable 
with  conatructiTe  notice  of  such  orders,  and  is 
conduBlTely  bonnd  thoel^.  The  principle  Is 
well  setOedt  it  Is  true,  that  persons  dealing 
with  oflScos  of  a  cotmty,  whose  powers  are 
limited  and  defined  by  law,  are  bonnd  to  take 
notice  of  the  extent  of  their  authority.  Stur- 
geon T.  Hanqiiton,  88  Mo.  213,  and  cases  dted. 
But  Ihe  most  am^  authraity  Is  given  by  statute 
to  13ie  county  courts  In  the  matter  of  funding 
the  bonded  Indebtedness  of  the  county.  Th^ 
are  authorised  to  issue  new  bonds  of  the  county, 
bearing  a  lower  rate  of  interest,  to  sdl  them 
for  cash,  and  apply  the  proceeds  to  paying  those 
outstanding.  Th^  have  the  power  to  a^Kdnt 
a  special  agent  to  perform  any  or  all  of  these 
duties  exc^t  tibat  of  Issuing  tiie  bonds.  The 
authority  to  do  erety  act  essential  to  Uie  sale 
of  the  bonds,  the  preservation  and  safe  keeping 
of  the  proceeds,  and  paying  the  old  bonds,  are 
necessarily  implied.  It  would  be  wholly  Im- 
prsctlcal  to  require  a  separate  order  of  the 
court  for  each  act  that  might  be  necessary  to 
accomplish  the  general  result  Hence  the  wis- 
dom and  necessity  of  the  poww  to  appoint  an 
agent,  and  Invest  him  with  authority  to  carry 
out  the  details.  The  county  court  had  the 
power,  then,  to  appoint  Ferguscm  flnanolal 
agent,  and  Invest  him  with  authority,  had  it 
seen  fit.  not  only  to  sdl  the  new  bonds,  but 
to  preserve  the  proceeds,  and  use  them  in  pay* 
ment  of  the  old  bonds.  It  seems  that  there 
ought  to  be  no  doubt  tiiat.  had  such  au- 
thority been  givoi  Ferguson,  be  would  have 
also  necessarily  have  bad  the  Implied  authority 
to  deposit  the  money  in  a  bank  or  other  safe 
depository,  and  direct  the  payment  of  the  bonds 
as  they  wae  presented.  Defendant,  then,  when 
it  had  the  transaction  with  Ferguson,  was 
only  chargeable  with  notice  of  such  limitations 
on  his  authority  as  the  statute  imposed  i^n 
the  county  court  He  should  not  be  charged 
witti  notice  of  details  which  the  law  left  to  the 
discretion  of  the  court  These  discretionary 
powers  the  statute  authorized  the  court  to  dele- 
gate to  an  agent,  and,  if  defendant  had  no 
knowledge  of  the  limitations  on  Fei^uson's  au^ 
thority,  and  was  justified  by  the  acts  of  the 
court  in  believing  that  he  had  full  anthority  to 
act  In  behalf  of  the  county.  It  was  Justified  In 
dealing  with  him,  and  In  paying  out  the  money 
vaAer  his  direction.  It  had  the  right  to  pre* 
sums  that  Ferguson  would  make  proper  and 
lawful  use  of  it  The  evidence  shows  that 
Ferguson  was  in  fact  appointed  financial  agent 
•f  the  county.  The  wder  designated  him  as 
treasurer.  The  evidence  shows  further  that  the 
bonds,  aftor  their  execution,  were  delivered  to 
him,  that  he  bad  them  registered,  that  he  con- 


tracted their  sale,  and  had  them  in  bis  posses- 
sion when  be  went  to  the  bank  of  defendant. 
It  appears  further  that  the  money  waa  paid 
im  the  same  day.  In  these  drctfmatanoes,  and 
without  fnrtber  htformation,  the  bank  had  the 
right  to  assume  that  Ferguson  was  the  financial 
agent  of  the  county  tot  the  purpose  of  com- 
pleting the  business  In  hand.  A  deposit  oX  toe 
bonds  by  Ferguson,  with  directions  to  the  bank 
to  recdve  the  money  for  which  they  had  been 
already  sold  by  him,  and  apply  the  proceeds  to 
the  payment  of  the  old  bonds  as  they  might 
thereafter  be  presented,  were  aU  acts  and  hi- 
structiau  wlthlu  the  apparent  scope  of  his  au- 
thority. A  prindpal  Is  bound  to  a  third  parir. 
who  deals  with  his  agent  accordhig  to  the  ap- 
parent scope  of  the  agent* s  authority.  May  v. 
Truat  Co.,  138  Mo.  282,  39  S.  W.  782;  Sparks 
V.  Transfer  Co.,  104  Mo.  640,  15  S.  W.  417. 

6.  It  appears  from  the  evidence  that,  with- 
in four  ^lys  after  the  deposit  was  made, 
Ferguson  wrote  Mr.  Thomson,  cashier  of  de- 
fendant the  following  letter:  "Please  pay 
off  bond  No.  811,  of  one  thousand  dollars, 
and  two  months'  Interest  on  the  same,  as 
this  bond  has  been  called  at  the  November 
term  of  court,  and  Interest  only  runs  for  Oc- 
tober and  November."  At  that  time  It  ap- 
pears that  Fergnson,  as  treasurer,  had  to 
his  credit  in  defendant's  bank,  of  the  general 
money  of  the  county,  enough  to  pay  this 
bond  and  interest  without  resortli^  to  the 
sjwcial  fund.  The  bond  was  paid  by  defend- 
ant as  requested,  and  the  amount  was  char- 
ged to  the  account  of  defendant  as  treasurer. 
Defendant  asks  that  this  payment  be  credit- 
ed to  the  bond  account  Counsel  for  the 
county  insists  that  the  bank  had  knowledge 
that  this  bond  was  not  one  of  those  It  had 
the  right  to  pay,  and  that,  therefore,  the 
money  used  in  paying  It  was  misappropri- 
ated, and  the  defendant  should  be  held  ac- 
countable to  the  county  therefor,  though  de- 
fendant may  have  believed,  or  had  reason  to 
believe,  that  it  represented  Ferguson  alone. 
As  has  been  said,  no  one,  not  even  the  county 
court  had  the  right  to  divert  the  money  from 
the  purpose  for  which  It  was  raised.  But 
the  question  here  is  whether  the  bank  was  the 
mere  assistant  of  Ferguson  or  was  the  agent 
of  the  county.  If  it  was  appointed  by  direc- 
tion of  the  county  court  and  knew  that  tt 
received  Ite  authority  from  that  source.  It 
ought  to  account  for  the  loss.  But  If  de- 
fendant acc^ted  the  trust  as  the  mere  as- 
sistant of  Ferguson,  having  reason  to  be- 
lieve that  he  was  vested  with  fnll  authority 
to  direct  the  payment  of  the  money,  then 
there  would  be  no  such  privity  between  him 
and  the  county  as  would  make  lUm  answer^ 
able  to  it  for  money  paid  under  the  direction 
of  Fergnson.  The  act  In  such  case  would  be 
the  act  of  Ferguson,  the  agent  of  the  county, 
and  not  of  defendant  the  assistant  or  sub- 
agent  of  Ferguson.  "Where,  by  usage  of 
trade  or  otherwise,  a  subagent  Is  employed 
with  the  express  or  Implied  consent  of  the 
principal,  the  subagent  will  be  responsible 
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directly  to  the  principal,  since  a  privity,  nn- 
der  such  circumstances,  exists  between 
tbem;"  but  "when  no  privity  exists  between 
the  subagent  and  tbe  principal  the  snbagent 
is  merely  a  subaltern  of  the  primary  agent, 
and  as  such  is  directly  responsible  to  tbe  lat- 
ter." 1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  083; 
BIssell  V.  Rodin,  34  Mo.  63.  The  liability  of 
defendant  depends,  therefore,  upon  the  fact 
that  it  bad  notice  that  the  county  intrusted 
it  with  the  duty  of  paying  out  tbe  money. 

6.  The  evidence  shows  that  at  the  termina- 
tion of  Ferguson's  term  as  treasurer  he  was 
In  default  on  certain  of  his  accounts  of 
which  the  evidence  tends  to  prove  that  de- 
fendant had  notice.  At  that  time  he  bad 
three  or  four  thousand  dollars  to  his  credit 
In  defendant  bank.  If  defendant's  cashier 
knew  that  tbe  $30,033  had  been  raised  for 
the  purpose  of  funding  the  county  debt  then 
defendant  was  bound  to  know  that  the  mon- 
ey could  not  be  used  for  any  other  purpose. 
In  such  clrcumstnnces  It  should  have  re- 
quired instructions  from  the  county  couct,  or 
returned  the  money  to  the  county.  It  la 
clear  that  defendant  Intended,  and  supposed 
it  was  doing  so,  but  tbe  mlslake  it  made  was 
in  treating  the  treasurer  ex  officio  as  the 
general  fiscal  agent  of  the  county,  and  In 
supposing  that  a  return  of  this  trust  fund  to 
tbe  treasurer,  who  succeeded  Ferguson,  was 
equivalent  to  returning  It  to  tbe  county.  In 
fact  the  law  gives  tbe  treasurer  no  more  au- 
thority or  control  over  this  money  than  it 
gives  any  other  officer  or  citizen,  for  that 
matter.  But  if  the  money,  when  paid  to  the 
treasurer  did  In  fact  come  under  the  control 
of  the  county  court  that  body  had  no  more 
authority  to  apply  it  to  the  settlement  of 
Ferguson's  account  than  It  had  to  misapply 
It  in  any  other  manner.  It  Is  sufficient  to 
say,  In  conclusion,  that  the  liability  of  de- 
fendant depends  upon  the  conclusion  of  facts 
about  which  the  evidence  ia  conflicting.  The 
court  therefore  committed  error  In  sustain' 
Ing  defendant's  demurrer  to  the  evidence. 
The  Judgment  Is  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

PER  CURIAM.  The  foregoing  opinion 
prepared  by  our  late  associate,  MACFAR- 
LANE,  P.  J.,  having  been  duly  considered,  Is 
adopted  as  the  opinion  Af  the  court  and,  in 
accordance  therewith,  the  Judgment  of  the 
clrcQlt  court  Is  revened,  and  the  cause  re- 
manded for  new  Mai. 

BRACE,  P.  J.t  and  ROBINSON  and  WIL- 
LIAMS,  JJ.,  concnrrinc. 

GAZIER  T.  HINGHBT. 
(Supreme  Conrt  of  Mtsaourl,  Diviston  Now  1. 
March  8,  1808.) 

DOWaa— AssiOiniBHT— ESTOrPBIr-BBCOKSABT  Evi- 

DicKOE— HaARSAT— Afpkai^Fkbbl-hptioks. 
1.  Where  a  witness  stated  that  all  the  Infor- 
matitm  he  had  in  regard  to  the  contents  of  au  in- 


strument was  derived  from  what  anothei  had 
told  him.  his  testimony  as  to  such  contents  was 
properly  excluded  as  hearsay. 

2.  In  an  action  for  assignmeat  of  dower,  after 
evidence  has  been  introduced  tending  to  prove 
that  tbe  original  deed  in  plaintiff's  husband's 
chain  of  title  had  never  been  in  her  pooaession, 
certified  copies  of  the  record  of  such  deeda  are 
admissible  to  prove  the  husband's  title. 

3.  Where  several  parcels  of  land  in  which  a 
widow  has  a  ri^bt  of  dower  are  all  held  by  tbe 
same  person,  it  is  proper  to  assign  her  dower  oat 
of  only  one  of  the  parcels. 

4.  In  an  action  for  assignmmt  of  dower, 
where  the  abstract  on  appeal  is  silent  it  wUl  be 
presumed  tliat  the  court  before  whom  the  case 
was  tried  without  a  jni^  took  into  coniideratiott 
the  question  of  taxes  in  assigning  tbe  dower 
and  assessing  damages. 

5.  Where  a  man  left  Us  wife,  and,  witboot 
being  divorced  from  her,  lived  with  another  wo- 
man as  his  wife,  for  many  years,  the  wife,  by 
consenting  thereto,  was  not  estopped,  on  his 
death,  from  asserting  her  right  of  dower  in  his 
pn^rty. 

Appeal  from  circuit  court  Ray  county;  B. 
J.  Broaddos,  Judge. 

Action  by  Juliette  C.  Cazler  against  Patrick 
Hlnchey.  Judgment  tar  plaintiff.  Defendant 
appeala  Affirmed. 

F.  6.  ElUs,  for  appelant  H.  T.  Hemdon 
and  W.  G.  Cochran,  for  respondent 

BRACE,  P.  J.  This  is  an  action  fbr  assign- 
ment of  dow^  in  2061,^  acres  of  laud  In  Clin- 
ton county,  brought  In  tbe  circiJt  court  of  that 
county,  and  thence  taken  by  change  of  venue 
to  the  circuit  court  of  Ray  county.  From  the 
Judgment  of  the  circuit  court  of  Ray  county 
assigning  plalntllf  dower  in  said  land,  and  for 
damages,  the  defendant  appeals. 

Tbe  common  soin-ce  of  title  Is  James  Cazler. 
who  died  In  the  year  1801.  Tbe  plaintiff  and 
James  Cazler  were  married  in  Kentucky  on  the 
27th  of  May  in  the  year  1839,  and  thereafter 
lived  together  as  man  and  wife  for  sevexal 
years,  and  until  tbe  breaking  out  (tf  tbe  war 
with  Mexico,  when  he  enlisted  as  a  soldier,  and 
thereafter  never  returned  to  bla  wife  and  bis 
children  by  her  bom  of  the  marriage,  then  liv- 
ing In  the  state  of  Illinois.  They  were  never 
divorced.  In  1S49,  wben  Cazler  was  next 
heard  of,  he  was  living  in  Iowa,  with  a  woman 
whom  he  dalmed  to  have  married  in  Missouri 
about  a  year  before  that  time,  and  whose  name 
prior  thereto  was  Elhtabeth  Oyler.  Upon  hear- 
ing that  her  husband  was  living  near  Council 
Bluffs,  Iowa,  the  plaintiff,  about  the  year 
1851.  with  their  children,  went  to  his  place  in 
Iowa,  but,  finding  this  condition  of  affairs,  re- 
turned with  her  children  to  the  state  of  Illinois, 
where  she  has  since  continued  to  reside.  In 
1856,  Cazler  and  wife  No.  2  moved  to  Missouri, 
and  be  acquired  title  to  part  of  the  lands  in 
controversy  during  that  year,  and  to  the  re- 
mainder in  tbe  years  1857  and  1859,  and  there- 
after remained  In  possesf^Ion  of  the  same  until 
by  mesne  conveyances  from  him  his  title  to 
the  land  passed  to  tbe  defendant  under  which 
he  claims,  and  Is  now  In  possession.  After 
Cazler  had  conveyed  the  premises,  and  In  the 
year  1866,  he  left  the  state.  During  all  tbe 
time  be  resided  In  Clinton  county  he  lived  with 
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wlte  No.  2.  Sbe  Joined  with  him  in  the  deeds 
of  conreyance,  and  they  conducted  themselres 
In  all  respects  as  man  and  wife.  She  died  in 
March,  1891.  Cazler  died  in  Idaho  la  October, 
1891,  and  this  suit  was  commenced  on  the  19th 
of  July,  1893.  By  the  Jodgment  of  the  court 
C7H  acres  of  the  land  was  assigned  to  the 
plaintiff  as  hex  dower,  and  damages  for  the  de- 
tention thereof  since  the  Institution  of  the  suit, 
assessed  at  the  sum  of  $165,  were  adjudged  In 
her  favor.  The  errors  insisted  upon  In  this 
court  for  reversal  are  the  exclusion  of  the  dep- 
osition of  William  Oyler,  the  admission  of 
copies  of  the  deeds  of  conveyance  in  Cazier's 
chain  of  title  In  evidence,  the  assignment  of  the 
whole  dower  in  a  single  tract  of  land,  and  that 
no  deduction  for  taxes  was  made  by  the  com- 
niisslonerB  In  assigning  the  dower. 

1.  Wlillam  Oyler  was  a  son  of  Elizabeth,  wife 
No.  2,  by  a  former  marriage,  and  was  between 
five  and  nine  years  of  age  when  plaintiff  visited 
her  husband's  place  In  Iowa,  and  found  him 
and  the  mother  of  witness  living  together  as 
husband  and  wife.  The  substance  of  hla  depo- 
sition Is  that  at  that  time  there  was  some  sort 
of  an  agreement  made  between  plaintiff  and 
James  Cazier  by  which  he  was  "to  give  her 
so  much  of  the  property,  some  money,  and  she 
was  to  never  come  back  to  him";  that  some 
writing  was  drawn  at  the  time  by  a  Mr.  Dal- 
rimple,  who  he  thinks  was  a  justice  of  the 
peace;  that  he  saw  this  writing  afterwards, 
In  Missouri,  In  the  year  1^;  that  aU  the  hi- 
formatlon  he  had  in  regard  to  its  contents  was 
derived  from  what  his  mother  told  him.  It  Is 
quite  too  plain  for  argument  that  the  court 
committed  no  error  In  rejecting  this  evidence, 
which  was  purely  hearsay  in  character,  and 
did  not  tend  to  prove  the  execution  of  such  an 
instrument  In  writing  as  could  have  the  effect 
of  barring  the  plaintiff's  right  of  dower,  or  of 
such  conduct  upon  her  part  as  would  estop  her 
from  asserting  It 

2.  The  court  committed  no  error  In  admitting 
certified  copies  of  the  record  of  the  deeds  In 
Cazier's  chain  of  title  after  evidence  tending  to 
prove  that  the  originals  were  not,  and  never 
bad  been.  In  plaintiff's  possession,  had  been 
first  introduced,  as  was  done  in  this  case. 
While  a  widow  suing  for  dower  Is  not  held  to 
strict  proof  of  her  husband's  title,  as  she  Is  not 
the  keeper  of  his  title  papers,  and  while  proof 
of  possession  of  the  husband  under  claim  of 
title  during  the  marriage,  and  proof  of  pos- 
session of  the  defendant  under  the  husband, 
when  suit  Is  brought.  Is  prima  facie  sufficient 
evidence  of  the  husband's  seisin  and  the  wid- 
ow's right  to  dower  upon  the  death  of  the  hus- 
band (Gentry  v.  Garth,  10  Mo.  226;  Scrib. 
Dower  [2d  Ed.]  p.  212,  §  19  et  seq.),  phUntlff'a 
proof  in  this  case  went  further,  showing  title 
in  her  husband  during  the  marriage,  possesion 
of  the  husband  under  that  title,  his  subsequent 
conveyances  of  the  premises,  in  which  she  did 
not  Join,  the  acquisition  of  the  title  thus  con- 
veyed by  the  defendant,  his  possession  of  the 
premises  unda  that  title  at  the  time  suit  was 
brongbt,  and  tbe  death  of  ba  husband;  thus 


completely  making  out  her  case  beyond  a  cavil 
or  a  doubt. 

3.  In  support  of  the  third  assignment  of  er- 
ror the  case  of  Thomas  v.  Hesse,  34  Mo.  13, 
Is  cited.  In  that  case  it  was  held  that,  where 
several  parcels  of  land  In  which  a  widow  had 
a  right  of  dower  were  held  by  different  persons, 
her  dower  should  be  assigned  In  each  parcel 
separately.  In  this  ease,  however,  all  the  land 
was  held  by  the  same  person,  and  there  was  no 
reason  or  necessity  for  assigning  dower  In  each 
parcel.  Tbe  commissioners  did  right  In  assign- 
ing It  all  together. 

4.  We  find  nothing  In  the  abstract  to  Indicate 
that  the  commissioners  In  assigning  the  dower 
were  not  governed  by  the  principles  laid  down 
in  Bannels  v.  University,  96  Mo.  226,  9  S.  W. 
569,  which  Is  cited  in  support  of  the  fourth  as- 
signment of  error,  or  that  the  court  before 
whom  the  case  was  tried  without  a  Jury  did 
not  take  Into  consideration  the  question  of 
tases,  if  any  such  there  was  in  the  case.  In  the 
assessment  of  damages.  Counsel  for  appel- 
lant contend  In  their  at^^ument  that  under  the 
circumstances  of  the  case  the  plaintiff  should 
be  estop[>ed  from  asserting  her  right  to  dower, 
but  upon  no  known  principle  of  law  can  this  be 
done;  and,  finding  no  error  In  the  trial  of  the 
case  affecting  the  merits,  the  judgment  of  tbe 
clrcnit  court  Is  affirmed. 


FDU^RTON  T.  FORDTCE  et  al. 
(Supreme  Conrt  of  Missouri,  Division  1. 
Nov.  3,  1897.) 
CxKRiERa  —  Neolioencb  —  Pbrsosal  In/urtks  — 
Damaobs— Excess  I  VE!<  ESS  of  Verdict— Eipert 
Testimost — CoSDDCT  or  Trial  —  Instbdotions 
— Appeal — Review. 

1.  la  granting  leave  to  plaintiff,  over  defend- 
ant's objection,  to  introduce  physicians  api>oint- 
ed  by  the  court  on  the  suggestion  of  the  su- 
preme court  and  at  defendant's  request,  for  the 
purpose  of  examining  plaintiff's  mjaries,  the 
conrt  said,  in  the  presence  of  the  jnry:  "The  su- 
preme court  has  indicated  in  this  case  that  it 
would  like  to  have  this  court  appoint  a  com- 
mission. I  have  done  so  in  response  to  that, 
nod  I  will  permit  the  commission  to  testify." 
Held,  that  the  remarks  were  not  improper. 

2.  Allowing  plaintiff,  after  defendant  had 
rested,  and  over  his  objection,  to  introduce  as 
witnesses  a  committee  of  physicians  appointed 
by  the  conrt  at  defendant's  request  to  examine 
plaintiff's  injuries,  is  not  an  abuse  of  discretion 
as  to  the  order  of  admitting  testimony. 

3.  If  both  defendaut,  at  whose  request  a  com- 
mission of  physicians  has  been  appointed  by 
the  court  to  examine  plaintiff's  injuries,  and 
plaintiff,  refnse  to  call  inch  physicians,  the  conrt 
has  the  right  so  to  do. 

4.  A  physician  appointed  by  the  conrt  aa  one 
of  a  committee  to  examine  plaintiff's  injuries,  is 
not  necessarily  biased  because  of  a  former  ex- 
amination of  such  injnries  at  the  request  of 
plaintiff. 

5.  Where  the  witness,  a  physician  appointed 
hy  the  court  to  examine  plaintiff's  injuries,  stat- 
ed that  be  had,  previous  to  his  appointment, 
made  an  examination  of  said  injuries  at  plain- 
tiff's request,  and  was  then  allowed  to  testify 
without  objection  by  defendant,  defendant  can- 
not urge  on  appeal  that  the  witness  was,  for 
that  reason,  biased. 

0.  When  07  the  bieaidng  of  a  plank  in  a  sta- 
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tioa  pUtfonn,  a  hole  oiz  fMt  long  and  eight 
Indiea  wide  was  made,  which,  thoagh  it  could 
be  n>t>aiTed  in  a  few  minutes,  waa  left  four 
da^s  unmended  and  UDguarded,  the  railroad 
company  was  guilty  of  neffligence,  as  a  matter 
of  Inw,  88  B^lnst  a  passenger  injured  thereby, 

7.  The  jniT  may  consider  the  professitHial 
learning,  skiU,  and  experience  of  expert  physi- 
cians, and  whether  the  opinions  expressed  by 
them  are  flupported  or  refuted  by  other  testi- 
mony in  the  cause. 

8.  The  qoalification  of  an  expert  to  testify 
cannot  be  raised  by  an  instruction  directing 
the  jury  as  to  the  weight  to  be  given  such  evi- 
dence, 

9.  A  sufficient  basis  for  the  opinion  of  an  ex- 
pert is  established  when  the  evidence  "tends" 
to  prove  all  the  flwts  on  which  the  opinion  is  hy- 
pothecated. 

10.  An  instruction  that,  if  the  Jui7  found  plain- 
tiff suffered  physical  injury,  they  might,  in  es- 
timating the  damages,  "take  into  consideration 
and  account  •  «  •  bis  bodily  and  mental 
pain,  if  jou  brieve  from  the  evidence  such  is 
the  fact,"  while  sot  entirely  clear,  must  be  con- 
stnted  as  limiting  the  jury  to  the  allowance  of 
damages  for  sncii  paiu  as  plaintiff  actually  suf- 
fered. 

11.  While  an  injured  person  should  use  ordi- 
natr  and  reasonable  care  to  prevent  an  aggra- 
vation of  his  injury,  be  is  not  required  to  take 
"proper  and  immediate  steps"  to  have  his  condi- 
tion improved,  in  order  to  recover  damages 
therefor. 

12.  A  verdict  for  $13,R00  doea  not  show  con- 
clusively passion,  prejudice,  or  sympathy  of  the 
jury,  where  plaintiff  suffered  from  Incontinence 
of  urine,  permanent  and  progressive  injury  of 
the  spine,  msomnla,  impairment  of  memory,  loss 
of  eerual  powers,  and  bemla,  all  of  which  was 
caused  by  the  injury  complained  of. 

13.  An  appellate  court  has  no  power  to  inter- 
fere with  ue  result  of  a  trial  tor  the  sole  rea- 
son that  the  verdict  appears  to  be  larger  than 
is  Justified  by  the  evidence. 

Appeal  from  circuit  court,  Scott  county; 
H.  O.  CBryan,  Special  Jodge. 

ActloD  by  James  U.  FuUerton  against  8. 
W.  Fordyce  and  others,  recelTers  of  the  St. 
Louis,  Arkansas  &  Texas  Railway  Compa- 
ny. From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Affirmed. 

Sam  H.  West  and  W.  H.  Miller,  for  appel- 
lants.   Wilson  Cramer,  for  respondent. 

MACFARLANE,  J.  ThlB  la  an  action  to 
recover  damages  on  account  of  personal  Inju- 
ries received  by  plaintiff  tbroagb  falling  Into 
a  hole  In  the  platform  of  defendant  at  Its 
station  at  New  Madrid,  Mo.  The  ground  of 
ibe  action  Is  negligence  in  not  maintaining 
the  platform  In  a  reasonably  safe  condition, 
by  reason  of  which,  on  leaving  a  train  at 
said  station  upon  which  be  was  a  passen* 
get,  plaintiff  fell  Into  a  bole,  and  was  in- 
jured. The  answer  was.  In  substance,  a  gen- 
eral denial,  and  a  plea  of  contributory  neg- 
ligence. The  evidence  tended  to  prove  the 
negligence  cbarged,  and  tbe  Injuries  sus- 
tained thereby.  The  trial  resulted  In  a  ver- 
dict and  Judgment  for  plaintiff  for  $13,500, 
from  which  defendants  appealed. 

This  la  the  second  appeal.  The  result  of 
the  first  will  be  found  reported  In  121  Mo. 
7,  25  S.  W.  587.  A  number  of  questions  dis- 
posed of  on  tbe  first  appeal  have  been  re- 
ai^ed,  bnt  on  these  questions  we  see  no  rea- 


son for  changing  tbe  rlews  expressed  on  the 
former  hearing,  and  will  not  recooaider 
them.  After  tbe  case  had  been  remanded. 
In  pursuance  of  a  snggestlon  of  this  court, 
defendants  applied  to  the  circuit  court  for  the 
appointment  of  a  commission  of  competent 
and  disinterested  physicians  to  make  a  phys- 
ical examination  of  plaintiff  with  a  view  of 
ascertaining  tbe  character  and  extent  of  his 
Injuries.  In  compliance  with  tbe  applica- 
tion, tbe  court  appointed  Drs.  Harris.  Tom- 
llnson,  and  Fraser  to  make  the  examina- 
tion. Dr.  Harris  declining  to  act,  an  exam- 
ination was  made  by  the  other  two.  In  tbe 
trial  tbe  parties  examined,  as  expert  wit- 
nesses, physicians  called  by  themselves,  re- 
spectively, but  neither  party  called  as  wit- 
nesses those  who  had  made  an  examination 
of  plaintiff,  under  tbe  order  of  the  court,  un- 
til after  defendant  had  closed  bis  defense. 
At  this  stage  of  the  proceedings  plaintiff 
was  allowed,  over  defendants'  exception,  to 
Introduce  and  examine  these  witnesses.  In 
granting  the  leave  the  court  remarked  In  the 
presence  of  the  Jury:  "The  supreme  court 
has  Indicated  In  this  case  that  it  would  like 
to  have  this  court  appoint  a  commission.  I 
have  done  so  In  response  to  that,  and  I  will 
permit  tbe  commission  to  testify."  Defend- 
ants now  Insist  that  the  court  committed 
prejudicial  error  In  permitting  plaintiff  to  ex- 
amine these  witnesses  out  of  their  regular  or- 
der, and  that  the  remarks  of  tbe  court  made 
In  the  presence  ct  the  Jnry  were  Improper 
and  preJudldaL 

There  was  no  reversible  error  In  permit- 
ting plaintiff  to  examine  these  witnesses 
out  of  their  regular  order.  The  circuit  court 
have  a  very  broad  discretion  In  regard  to 
the  order  of  admitting  testimony,  and  their 
discretion  will  not  be  Interfered  with  unless 
It  clearly  appears  to  have  been  abused. 
There  was  no  abuse  of  discretion  In  this  In- 
stance. These  witnesses  bad  made  a  physi- 
cal examination  of  plaintiff,  uoder  an  order 
of  court,  with  a  view  of  ascertaining  the 
character  and  effect  of  his  Injuries.  They 
were  appointed  at  the  request  of  the  defend- 
ants, who  neglected  to  use  them  as  witness- 
es. In  the  circumstances  the  court  properiy 
allowed  plaintiff  to  Introduce  tbem  after  de- 
fendants had  declined  to  do  so.  By  the 
course  adopted  defendants  secured  the  ad- 
vantage of  a  cross-examination  of  witnesses 
who  bad  ascertained  facts  under  an  order  of 
court  made  .at  their  request,  and  they  have 
no  just  ground  to  complain.  Neither  does 
it  appear  that  the  remarks  of  the  court  on 
admitting  the  testimony  could  have  been 
prejudicial.  The  commission  was  appointed 
by  an  order  of  court,  which  was  a  matter  of 
public  record.  Tbe  appointment  was  made 
at  the  request  of  defendants  for  the  pur- 
pose of  eliciting  the  truth  and  In  further- 
ance of  Justice.  The  information  given  by 
the  court  went  no  further  than  to  advise  the 
Jury  that  the  wltnessn  had  made  a  physical 
ezamlnatlMi  of  plaintiff  by  Its  dlrectton,— 
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■a,  fact  which  either  party  had  the  right  to 
elicit  from  the  witnesses  themselves.  Sure- 
ly, defendants,  at  whose  request  the  commis- 
sion was  appointed,  should  not  complain  of 
the  information  the  jnry  Incidentally  acquir- 
ed from  the  remarks  of  the  court.  Parties 
calling  for  such  an  examination  must  take 
the  chances  of  the  results.  The  experts  who 
made  the  examination  became  the  witnesses 
of  the  court,  rather  than  of  the  parties  to 
the  action;  and,  if  the  parties  refused  to 
call  them,  the  court  bad  the  right  to  do  so. 
In  which  case  greater  credit  would  bare 
been  given  them  than  was  given  by  the  re- 
marks complained  of. 

2.  It  appears  that  Dr.  Praser,  a  member 
of  the  commission,  had,  at  the  request  of 
plaintiff,  previously  made  an  examination  of 
bis  Injuries.  It  is  insisted  that  the  doctor 
could  not.  In  the  circumstances,  have  been 
wholly  nnblased  and  disinterested.  We  do 
not  think  the  conclusion  necessarily  follows. 
We  must  assume  that  the  court  was  advised 
of  the  character,  professional  standing,  and 
learning  of  Dr.  Praser,  and  was  satlsded  with 
Ills  qualifications  to  make  the  examination, 
and  that  he  would  honestly  and  fairly  testify 
to  the  results.  But,  aside  from  that,  it  was 
not  shown  that  the  court  was  Informed  at 
the  time  the  commission  was  appomted  that 
Dr.  Fraser  had  any  knowledge  of  plaintiff's 
Injuries.  The  witness,  before  detailing  the 
result  of  his  examination.  Informed  the  par- 
ties that  he  had  previously  made  a  physical 
exajninatlon  of  plaintiff,  and  no  objection 
was  then  or  afterwards  made  by  defendants 
to  his  qualification.  In  the  circumstances  we 
must  hold  that  defendants  waived  all  objec- 
tion to  the  qualifications  of  the  witness  to 
make  a  fair  and  unbiased  examination.  They 
took  their  chances  on  the  result  of  the  ex- 
amination, and  cannot  be  allowed  to  elect  to 
accept  It  if  favorable  and  exclude  It  If  un- 
favorable. In  paragraph  &  of  the  opinion  in 
this  case  on  the  former  appeal  It  Is  held  that, 
under  the  undisputed  evidence  In  the  case, 
there  was  no  reversible  error  In  the  third  In- 
struction. The  same  Instruction  was  given 
-on  the  retrial.  Defendants  still  Insist  that 
the  Instruction  Is  erroneous,  In  that  It  as- 
sumes, as  a  matter  of  law,  that  the  hole  in 
the  platform  was  unsafe  and  dangerous,  a'Dd 
In  that  it  did  not  allow  them  a  reasonable 
time  in  which  to  make  repairs.  They  say 
that  the  opinion  Is  In  confilct  with  one  con- 
demned In  the  case  of  James  v.  Railway  Co., 
107  Mo.  485,  18  S.  W.  31,  in  which  It  was 
held  to  faave  been  a  question  for  the  jury  to 
determine  whether  it  was  negligence  on  the 
part  of  a  railway  compauy  to  construct  and 
maintain  a  station  platform  of  planks  hav- 
ing auger  holes  through  them  from  l'^  to  2 
Inches  In  diameter.  In  this  case  defendants* 
agent  In  charge  of  the  station,  and  other  of 
its  employes,  testified  that  the  hole  In  the 
platform  was  six  feet  long  and  eight  inches 
wide,  and  that  It  was  made  by  themselves.  In 
-moving  heavy  freight,  four  days  before  the 


accident  The  difference  In  the  facts  under 
which  the  respective  Instructions  were  given 
is  manifest.  The  facts  In  this  case  stand 
virtually  admitted  by  the  evidence  of  de- 
fendants' employes,  and  are  disputed  by  no 
witness.  The  simple  question,  then,  is  wheth- 
er defendants  were  guilty  of  negligence,  as 
a  matter  of  law.  In  leaving,  for  four  days, 
unguarded  and  unllgbtcd,  a  hole,  of  the 
character  described.  In  their  station  plat- 
form, which  was  about  four  feet  above  the 
ground,  and  over  which  passengers  were  re- 
quired to  pass  on  leaving  trains.  We  thought 
so  on  the  first  hearing,  and  we  are  stilt  of  the 
same  opinion.  Defendants  owed  to  the  pul>- 
Uc  the  duty  of  keeping  their  platform  in  a 
reasonably  safe  condition.  A  failure  to  per- 
form this  duty  waa  negligence.  That  the 
duty  waa  not  performed  stands  virtually  ad- 
mitted. It  was  said  In  the  James  Case,  su- 
pra, that  the  court  could  not  assume  "that 
It  Is  negligence  to  permit  a  hole  to  remain 
In  a  railroad  station  platform."  The  deci- 
sion must  be  interpreted  in  the  light  of  the 
facts  upon  which  It  was  rendered.  The  "hole" 
the  court  had  in  mind  was  made  with  an 
auger,  and  was  only  from  1^^  to  2  Inches  in 
diameter,  while  the  "hole"  the  court  had  in 
mind  In  this  case  was  8  Inches  wide  and  ii 
feet  long.  Under  the  facts  In  the  former 
case  it  was  questionable  whether  the  platform 
waa  not  In  a  reasonably  safe  condition  for 
the  uses  to  which  it  was  ordinarily  applied: 
in  the  case  at  bar  the  dangerous  condition  of 
the  platform  Is  apparent  to  any  reasonable 
mind.  Defendants  were  undoubtedly^entltled 
to  a  reasonable  time  In  which  to  repair  the 
platform  and  put  It  In  a  reasonably  safe 
condition.  What  would  be  a  reasonable  time 
In  any  case  will  depend  upon  the  character 
of  the  required  work.  Defendants*  agents 
caused  the  defect,  and  knew  of  its  existence 
for  at  least  four  days  before  the  accident. 
This  was  ample  time  In  which  to  have  made 
the  trifling  repairs  necessary.  The  defect 
was  dangerous,  and  threatened  every  passen- 
ger who  left  the  train,  and  due  care  required 
at  least  some  kind  of  warning  to  them  of 
the  danger.  None  whatever  was  given, 
though  the  train,  upon  which  plaintiff  was  a 
passenger,  arrived  In  the  nighttime.  In  the 
circumstances  the  negligence  of  defendants 
could  property  have  been  declared  as  a  mat- 
ter of  law. 

3.  A  number  of  physicians  were  examined 
as  experts,  who  gave  to  the  jury  their  opin- 
ion as  to  the  character,  effect,  and  permanen- 
cy of  plaintiff's  injuries.  In  respect  to  the 
weight  to  be  given  their  evidence  the  court 
Instructed  the  jury  as  follows:  "With  re- 
spect to  export  testimony,  or.  In  other  words, 
the  opinion  of  the  doctors,  you  may  take  Into 
consideration  whether  such  opinions  are  sup- 
ported or  refuted  by  other  testimony  In  the 
cause.  You  may  also  take  into  considera- 
tion the  professional  learning,  skill,  ability, 
and  experience  of  such  experts."  Counsel 
makes  this  Instruction  a  basis  for  the  argu- 
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ment  of  BeveraJ  propositions  of  law  In  respect 
to  the  admissibility  of  expert  testimony,  and 
the  necessary  quallfleatlons  of  a  witness  to 
testify  OS  au  expoit  The  competency  of  the 
witnesses  to  testify  as  experts  was  a  ques- 
tion for  the  court  to  decide.  The  weight  to 
be  given  to  their  testimony  was  to  be  dete^ 
mined  by  the  Jury.  If,  after  an  examina- 
tion, defendants  were  of  the  opinion  that  a 
witness  was  not  shown  to  be  competent  to 
testify  as  an  expert,  objection  should  have 
been  made  to  his  competency  at  the  time,  and 
all  the  evidence  given  In  support  of  his  qual- 
ification should  have  been  preserved,  in  or- 
der that  the  appellate  court  could  pass  ni>on 
the  exception.  The  aualiflcatlon  of  such  wltr 
ness  cannot  be  raised  by  an  Instruction  di- 
recting the  Jory  as  to  the  weight  to  be  given 
SDCh  evidence^  It  is  argued  that  In  no  case 
should  expert  or  opinion  -  testimony  be  re- 
ceived except  it  be  based  npon  facts  clearly 
proved.  The  legal  proposition  here  asserted 
applies  only  to  hypothetical  questions  put  to 
an  expert  witness,  based  upon  the  evldoice. 
Even  In  such  case  It  Is  not  essential  that  the 
facts  be  clearly  established.  A  sufficient 
basis  for  the  opinion  of  an  expert  is  estab- 
lished when  the  evidence  tends  to  prove  all 
the  facts  upon  which  the  opinion  Is  hypoth- 
ecated. Russ  V.  Railway  Co.,  112  Mo.  48, 
20  S.  W.  472.  It  may  be  agreed  that  the  evi- 
dence of  experts  would  be  entitled  to  much 
greater  weight,  and  the  result  of  trials  would 
be  much  more  satisfactory,  If  the  witnesses 
were  disinterested  and  unbiased,  as  well  as 
learned  and  skillful;  but  the  same  may  be 
said  of  any  other  wltsessea  If  they  would  all 
speak  the  unqualified  and  unbiased  truth. 
Justice  would  seldom  fall.  But  witnesses, 
whether  they  testify  to  facts  or  give  their 
opinions  as  experts,  are  not  always  unbiased 
or  truthful,  and  the  jury  must  determine  the 
weight  to  be  given  to  their  evidence.  Counsel 
say,  and  correctly,  that  expert  testimony  Is 
admitted  as  a  necessity,  and  should  always 
be  received  and  considered  with  great  cau- 
tion. It  Is  nowhere  shown  that  the  evidence 
Introduced  on  this  trial  was  not  competent. 
The  witnesses  were  all,  bo  far  as  appears, 
respectable  pbysteians,  and  the  subject  was 
one  which  properly  called  for  the  testimony 
of  experts.  Such  witnesses  were  called  and 
examined  by  both  parties,  without  objection, 
and,  as  heretofore  said,  there  is  no  basis  for 
the  objection  to  their  competency.  If  defend- 
ants thought  the  Jury  should  have  been  cau- 
tioned in  respect  to  the  weight  to  be  given 
to  the  testimony,  they  should  hare  asked  an 
additional  instruction.  In  civil  cases  courts 
are  not  required  to  give  instructions  unless 
requested.  We  find  no  error  in  the  instruc- 
tion complained  of. 

4.  Defendants  insist  with  much  earnest- 
ness that  the  court  committed  error  in  the 
instructions  given  to  the  Jury  in  respect  to 
the  measure  of  damages.  It  Is  said  that  the 
fourth  Instruction  assumes  that  the  plalntlfl 
suffered  physical  pain  and  Inconvenience 


and  mental  anguish  from  his  Injuries.  The 
instruction  requires  the  Jury  to  find  that 
plaintiff  suffered  physical  injuries  from  fall- 
ing into  the  hole  In  tbe. platform.  The  al- 
lowance of  any  damages  Is  made  to  depend 
open  those  facts.  The  Jury  was  further  in- 
structed that  in  estimating  the  damages, 
"Ton  may  take  into  consideration  and  ac- 
count *  *  *  his  bodily  and  mental  pain, 
if  you  believe  from  the  evidence  such  is  thte 
fact"  It  must  be  agreed  that  the  role  thus 
given  for  the  guidance  of  the  Jury  is  not  en- 
tirely clear,  but  the  Jury  must  have  under- 
stood from  it  that  they  could  only  allow 
damages  for  such  pain,  physical  and  men- 
tal, as  plaintiff  actually  suffered.  Bnt,  If 
plaintiff  was  Injured,  as  charged,  wbicb  fact 
the  Jury  was  required  to  find,  there  would 
be  no  reversible  error  In  the  Instroctlon, 
though  physical  and  mental  pain,  as  a  re- 
sult, was  assumed.  FoJn  is  the  natoral  re- 
sult of  such  Injuries  as  the  evidence  tends 
to  prove  plaintiff  suffered,  and  may  fairly 
be  assomed  to  follow  as  a  necessary  conse- 
quence. 

S.  Defendants  requested  the  court  to  in- 
struct the  Jury  that.  In  order  for  plaintiff 
"to  recover  any  damages  in  this  cause  for 
permanent  Injury  or  permanent  mental  suf- 
fering or  physical  pain  he  must  show  that 
he  took  proper  and  Immediate  steps  to  have 
his  condition  Improved,  and  did  all  that  a 
prudent  and  careful  person  would  have  done 
to  have  tils  injuries  cured,  and  himself  re- 
stored to  good  condition  of  health."  The 
court  refused  to  give  this  instruction,  anS 
correctly.  An  injured  person  should  use  rea- 
sonable care  to  prevent  an  aggravation  of 
his  injuries,  and  will  not  be  allowed  to  re- 
cover compensation  for  such  as  could  have 
been  avoided  by  the  exercise  of  such  care 
and  prudence.  Aggravation  of  injuries  by 
subsequent  negligent  conduct  on  the  part  of 
plaintiff  may  be  considered  by  the  Jury  in 
mitigation  of  damages.  Bnt  to  require  one 
who  has  been  injured  to  take  proper  and 
immediate  steps  to  prevent  future  conse- 
quences Is  demanding  of  him  a  degree  of 
care  and  an  infallibility  of  Judgment  which 
the  most  skillful  physldan  does  not  possess. 
The  law  requires  nothing  so  unreasonable. 
The  court,  on  its  own  motion,  Instructed  the 
Jury  on  this  question  as  follows:  "If  yon 
believe  from  the  evidence  that  his  Injuries 
have  been  aggravated,  and  his  pain  and  suf< 
fering  enhanced,  by  his  own  imprudence, 
or  want  of  ordinary  care,  then  for  such  in- 
crease of  pain,  or  for  such  aggravation  of 
injury,  he  cannot  recover."  This  instruc- 
tion declares  the  correct  principle  of  law  as 
far  as  It  goes.  If  defendants  had  wished  to 
have  the  Jury  instructed  in  respect  to  the 
duty  of  plaintiff  in  the  matter  of  caring  for 
his  injuries,  a  proper  instruction  should 
have  been  requested.  The  duty  of  plaintiff 
can,  however,  be  very  easily  inferred  from 
the  instruction  given. 

&  We  have  considered  the  evidence  and 
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the  iDstractlons  on  the  question  of  damages 
very  carefully,  In  view  of  the  large  amount 
of  the  verdict,  In  order  to  see  if  anything 
appeared  therefrom  to  indicate  that  the  ver- 
dict was  the  result  of  passion  or  prejudice. 
The  evidence  shows  that  the  Injuries  were 
not;  at  first,  regarded  as  being  serious,  but 
that  the  condition  of  plaintiff  has  continued 
to  grow  worse,  tmtil,  according  to  the  evi- 
dence of  some  of  the  physicians  who  exam- 
ined him,  and  that  of  plaintiff  himself,  he 
suffers  from  Incontinence  of  urine.  Injury  of 
the  spine,  insomnia,  impairment  of  memory, 
loss  of  sexnal  powers,  and  hernia.  The  evi- 
dence tends  also  to  prove  that  plaintiff's 
physical  and  mental  condition  Is  the  result 
of  the  Injury  complained  of,  and  that  the 
injury  to  the  spine  is  permanent  and  pro- 
Kresslve.  If  the  facts  testlfted  to  were  be- 
lieved by  the  jury,  and  If  the  opinions  of  the 
expert  witnesses  were  accepted  as  correct, — 
and  these  were  matters  for  the  jury  to  deter- 
mine,—then  we  cannot  say  that  the  amount 
of  the  verdict  shows  conclusively  that  it  was 
the  result  of  passion,  prejudice,  or  sympathy 
of  the  jury.  This  is  the  second  verdict  on 
substantially  the  same  evidence.  The  first 
was  for  $15,000.  Each  of  the  verdicts  was 
approved  by  the  trial  court,  and  this  court 
has  no  power  to  interfere  with  the  result  of 
the  trial  for  the  reason  alone  that  the  verdict 
appears  to  us  to  be  larger  tlian  Is  justified 
by  the  evidence.  The  Judgment  Is  therefore 
affirmed.   All  concur. 


AMERICAN  NAT.  BANK  OF  AUSTIN  T. 

CBUGEB  et  al. 
(Court  of  OMl  Appeals  ot  Texas.  March  23, 
1886.) 

BiLi.8  AND  Notes— FuAunDLS!(T  Riprbsbhtatiokb 
—Liability  of  Paktim— Fraud— Plbawsgb. 

1.  Where  one  agrees  to  procure  the  note  of  a 
third  person  in  settlement  of  a  debt,  and  after- 
wards procures  it  by  fraudulent  representations, 
and  the  creditor  accepts  the  same  .in  settlement 
of  snch  liabfllty  without  IcDOwledge  of  such  rep- 
reReotntionfl,  it  is  not  chargeable  therewith. 

2.  Parol  evidence  is  admissible  to  show  that 
a  note  was  obtnioed  by  fraud,  no  matter  how 
certain  it  is  on  its  face. 

3.  Where  defendant  In  un  action  on  a  note 
pleads  frand  and  misrepresentation  by  the 
agents  of  the  payee  in  obtaining  the  note,  the 
names  of  snch  agents  shonid  be  disclosed. 

Appeal  from  district  court,  McLennan  coun- 
ty; Sam  R.  Scott,  Judge. 

Action  by  the  American  National  Bank  of 
Austin  against  P.  B.  Cruger  and  others  to  re- 
coyer  on  a  promissory  note.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed. 

For  opinion  of  supreme  court  on  certified 
questions,  see  44  S.  W.  278. 

Eugene  Williams,  tor  appellant.  Boynton  ft 

Boynton,  for  appellees. 

FISHER,  0.  3.    At  a  former  day  of  tnls 
term,  we  certified  to  the  supreme  court  In  this 
case  certain  questions  to  be  answered.  In 
the  certificate  we  In  effect  stated  the  Issues  In 
44S.W.-67 


the  case,  and  to  the  oplnicn  of  the  supreme 
court  upon  th^  questions  reference  Is  made, 
as  well  as  to  what  was  said  1^  that  court  In 
answer  to  the  questions  certified.  '  In  addition 
to  tliat  statement,  we  will  also  state  that  ap- 
pellee Miss  Fannie  Cruger  pleaded  that  the  ap- 
pellant had  levied  a  writ  of  attachment  upon 
certain  property  in  the  dty  of  Waco,  and 
which  It  In  this  suit  desired  to  have  foreclosed. 
She  pleaded—and  there  Is  also  evidence  estat>- 
llsblng  the  fact— that  the  property  was  her 
homestead,  and  not  subject  to  forced  sale. 
The  jury  below  did  not  pass  upon  this  ques- 
tion, because  they  found  generally  In  favor  of 
Miss  Fannie  Cruger  on  the  Issue  of  fraud  in 
procuring  her  signature  to  the  note,  which  was 
submitted  to  them  by  the  charge  of  the  court. 
The  supreme  court,  in  auswerlng  tbe  questions 
certified,  In  effect  held  that  tbe  representations 
In  part  made  to  Miss  Oruger  were  of  sucb  a 
character  tending  to  show  fraud  as  would  au- 
thorize the  submission  of  that  question  to  the 
jury;  and  they  further  In  effect  held  that  If 
the  parties  that  made  tbe  fraudulent  repn>- 
sentatlons  were  not  the  agents  of  tbe  appel- 
lant at  that  time  in  procuring  tbe  note,  but 
were  the  agents  of  1',  B.  Cruger,  then  it  would 
not  be  boimd  by  the  fraud  perpetrated  by 
these  parties  in  profuring  the  note.  The  evi- 
dence in  this  case  clearly  shows  that  the  ban): 
was  not  a  party  to  that  fraud,  and  never  had 
any  knowledge  of  It  until  the  answer  was  filed 
by  Miss  Fannie  Cruger  in  this  case,  and  that 
the  parties  who  procured  the  note  by  the  false 
representations  made  to  Miss  Cruger  were  not 
the  agents  of  tbe  bank,  but  were  acting  In  be- 
half of  P.  B.  Cruger,  and  they  had  no  author- 
ity from  the  bank  to  procure  the  note  from 
Miss  Cruger.  Such  being  the  facts,  the  views 
of  the  supreme  court  upon  this  question  nec- 
essarily lead  to  the  result  of  holdlt^  that  the 
charge  given  by  the  court  on  the  question  of 
agency  was  erroneous. 

Appellant  complains  that  the  parol  evidence 
offered  In  the  case  tending  to  show  that  the 
note  was  procured  by  fraud  violates  the  princi- 
ple that  parol  testimony  is  not  admissible  to 
vary  or  contradict  the  terms  of  an  unambigu- 
ous written  contract.  That  principle  has  no 
application  In  a  case  of  this  character.  All 
wrlttai  contracts,  however  certain  they  may 
appear  upon  their  face,  are  subject  to  be  at- 
tacked on  the  ground  of  fraud.  But,  in  pass- 
liig  upon  this  question,  we  desire  to  say  that 
if,  upon  another  trial,  the  evidence  of  agency 
of  tbe  parties  who  made  the  representations 
or  participation  by  the  bank  in  that  fraud  is 
of  no  stronger  character  than  that  shown  by 
the  record  in  this  case,  no  Issue  relating  to 
these  questions  and  that  of  fraud  should  be 
submitted  to  the  Jury. 

The  appellant  addressed  a  special  demurrer 
to  the  petition,  because  It  did  not  disclose  the 
names  of  the  parties,  tbe  supposed  agents  of 
the  bank,  who  perpetrated  the  fraud  upon  Miss 
Cruger.  This  error  In  the  pleadini^  should 
have  been  corrected,  and  doubtless  will  be  up- 
on  another  trlaL 
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In  passing  upon  the  homestead  Issue  raised 
In  the  case,  we  express  the  opinion  that  the 
facts  show  that  Miss  Fannie  Cruger  was,  In 
legal  effect,*  the  haid  of  a  family,  and  was  en- 
titled to  the  homestead  exemption  aUowed  by 
the  constitution.  Wolfe  v.  Buckley,  62  Tex. 
«48;  Barry  v.  Hale,  2  Tex.  Civ.  App.  60!>.  21 
S.  W.  7S3.  Tills  fact,  iih  well  ii»  to  what 
property  the  cXfinption  would  cxtt'iid,  'will  ^ 
dmilitlcssi  U'  submitted  to  tlie  jury  upon  an- 
other trial.  The  Judgment  will  be  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 


TEIXAS  A  P.  RT.  00.  t.  PUBCIi:LL  et  aL 
(Supreme  Oourt  of  Texas.   March  21, 1888.) 

RSTlBir  OS  APPBAL— FlNUirfaS  —  PRBSOHrTION- 
CARHIKIIS— CO.NTRAOT— Jddqhbnt. 

1.  In  the  ahsence  of  a  statement  of  facts,  ex- 
ceptions to  findings  of  fact  caoaot  be  consid- 
ered. 

2.  In  the  absence  of  exceptions,  the  court's 
findings  of  fact  are  conclusive  upon  the  issues 
determined. 

3.  It  will  be  presumed  in  support  of  a  judg- 
ment that  every  issue  of  fact  made  by  the  plead- 
ings, and  not  determined  io  the  court's  findings^ 
has  been  found  in  favor  of  the  prevaiiiog  party. 

4.  In  au  action  to  rec  over  damages  for  a 
breach  of  contract  to  ship  cattle,  made  with  the 
aseut  of  a  connecting  railroad,  who  is  alleged 
to  have  been  defendant's  agent  as  welt,  where 
the  court  falls  to  find  any  agency  or  contract, 
no  recovery  can  be  had. 

6.  Where  no  other  proper  jndKment  could  have 
lieen  rendered  under  the  allegations  or  evidence, 
the  judgment  will  not  be  set  aside,  although  a 
wrong  reason  is  given  therefor. 

Eiror  to  eonrt  of  ctvll  appeals  of  Second  su- 
preme Judldal  district. 

Action  by  W.  L.  Puree!  against  tbe  Texas 
&  Pacific  Ilallway  Company  and  anoOier. 
FrcfflQ  a  Judgment  of  the  court  of  dril  appeals 
(43  S.  W.  836)  reversing  a  Judgment  in  favor  of 
both  defemlimts,  and  reudei'lng  Jadgmeut 
HgaliiHt  defendant  tbe  Texas  &  Pat-lflc  Railway 
Company,  the  latter  brings  error.  Reversed. 

Bldwell  St  Stennis,  for  plaintiff  hi  error. 
Woodruff  &  McCauley,  for  defendant  In  error 
Purcell.  L.  W.  Campbell,  for  defendant  In 
error  Texas  Cent.  R.  Co. 

OAINES,  0.  J.  This  suit  was  brought  by  the 
defendant  In  error  Purcdl  against  the  plaintiff 
lu  error  and  the  Texas  Central  Railroad  Com- 
pany to  recover  damages  for  breach  of  a  con- 
tract to  ship  cattle.  The  case  wan  tried  with- 
out a  jury,  and  resulted  In  a  judgment  tor  tbe 
defendants.  The  plaintiff  appealed,  and  the 
court  of  dril  appeals  affirmed  the  judgment  as 
to  the  Tecas  Centr.il  Company,  but  reversed 
as  to  the  plaintiff  In  error,  and  rendered  Judg- 
ment against  It.  The  petition  of  the  plaintiff 
alleged,  in  substance,  that  the  defendant  cor- 
porations were  common  carriers  operating  con- 
necting lines  of  railroad  between  Hlco,  Tex., 
on  the  Texas  Central,  and  Midland  on  the 
Texas  &  Paclflc,  and  that  they  shared  in  the 
profits  of  such  continuous  transportation;  that 
one  Robert  Bell  was  the  agent  of  both  defend- 


ants at  Hlco  for  contracting  for  carriage  over 
the  two  lines  of  railroad;  and  that  as  such 
agent  he  entered  into  a  vertial  contract  with 
the  plaintiff  to  transport  for  him  223  bead 
of  cattle  from  Hleo  to  Midland,  so  aa  to  reodi 
the  point  of  destinatl<m  "before  the  beginning 
of  the  15th  day  of  February,  1897."  It  was 
allied  also,  in  substance,  that  the  defendants 
refused  to  comply  with  their  contract,  and  spe- 
cific averments  of  the  damages  for  the  breach 
were  made.  Before  the  trial  a  pleading  was 
filed  by  plaintiff  In  the  nature  of  an  amend- 
ment to  his  original  petition,  tint  which  is 
styled  a  supplemental  petition.  It  reiterates 
the  allegations  of  the  original  petition.  wTth 
some  additional  averments,  which,  it  seems  to 
us,  do  not  vary  Its  effect  except,  perhaps,  in 
the  respect  that  In  the  latter  pleading  it  is 
alleged  that  the  defendants  failed  as  well  a* 
refused  to  carry  out  the  contract.  At  all 
events,  the  plaintiff's  pleadings  place  bis  case 
distinctly  upon  a  contract  entered  Into  by  an 
agent  or  agents  representing  both  defendants, 
and  upon  their  failure  or  refusal  to  perform 
tbe  obligation  on  their  part.  The  defendant 
the  Texas  &  Paclflc  Railway  Company  filed 
a  general  denial,  and  also  denied  Bpeciflcally 
that  the  persons  alleged  to  have  been  Its  agents 
were  ever  in  fact  such.  The  pleadings  of  the 
defendant  the  Texas  Central  Railroad  Com- 
pany need  not  be  noticed,  since  no  writ  of  er- 
ror has  been  applied  for  to  the  judgment  of 
the  court  of  dvU  appeals  affirming  the  judg- 
ment In  Its  favor. 

There  la  no  statement  of  facts  in  the  record, 
but  the  conclusions  of  law  and  ttact  of  the 
trial  Judge  are  ahown.  The  Ju^nnent  of  thi- 
dlstrict  court  should  therefore  stand.  imles>  it 
appear  from  the  conclusions  of  fact  that  It  w.i-i 
erroneously  rendered.  There  are  exceptions 
to  the  court's  conclusions  of  law  and  to  cer- 
tain of  its  findhigs  of  fact,  but  the  latter  can- 
not be  consldCTed  in  the  alfseuce  of  a  state- 
ment of  facta.  There  was  no  exce]>t!on  od 
the  groimd  that  the  court  failed  to  find  upon 
any  Issue  of  'fact,  nor  could  such  exception,  if 
taken,  be  considered  upon  the  record  befurv 
us.  It  follows  that  the  court's  findings  of 
fact  must  be  deemed  conclualve  upon  the  is- 
sues so  determined;  and,  since  it  devolves  up- 
on the  party  complaining  of  the  Ju^rment  to 
show  error,  it  also  follows  that  It  must  be  pre- 
stmied  In  support  of  the  judgment  that  every 
Issue  of  fact  made  by  the  pleadings,  and  not 
determined  In  the  court's  findings,  has  been 
found  In  the  defendant's  favor. 

We  set  out  tbe  conclusions  of  fact  in  full: 
"(1)  Plahitlff  did,  on  the  14th  day  of  February, 
between  the  hours  of  10  and  12  o'clock  a.  m.. 
tender  to  tbe  defendant  the  Texas  C«itr.il 
Railway  Co.,  at  Hlco,  Texas,  223  head  of  cat- 
tle for  shipment  to  Midland.  Texas,  and  that 
the  said  cattle  were  loaded  into  5  cars  by  one 
o'clock  p.  m.  of  the  same  day,  and  were  trans- 
ported by  the  same  defendant  to  Claco,  Texas, 
where  they  arrived  at  between  10  and  11 
o'clock  of  the  same  p.  m.,  and  when  and 
where  they  were  tendered  to  the  defendant  the 
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Texas  &  Pacific  Railway  Company  for  slilp- 
ment  on  Its  own  Ilue  of  road.  (2)  Plaintiff  did 
ask  a  tbrougli  bill  of  lading  through  to  Mid- 
land, Texas,  from  Hlco,  Texas,  at  the  time  he 
delivered  the  said  cattle  to  said  defendant,  the 
Texas  Central  Railway  Company,  which  was 
refused  by  the  same  railway  company  for  the 
reason  that  they  had  been  specially  notified 
by  the  defendant  the  Texas  &  I^clflc  Railway 
Company  not  to  receive  the  same  for  shipment 
to  Midland  at  that  time  because  the  state 
quarantine  roles  and  regulations  would  pre- 
vent It,  the  Texas  &  Pacific  Railway  Company, 
from  transporting  the  said  stoclc  across  the 
quarantine  line  (which  Is  situated  between  Cls- 
00  and  Midland,  Texas),  after  midnight  of  Feb- 
ruary 14,  1897.  (3)  The  distance  from  mco, 
Texas,  to  Cisco,  Texas,  Is  70  miles,  and  the 
distance  from  Cisco.  Texas,  to  the  east  bound- 
ary line  of  Mitchell  county,  Texas,  where 
the  said  quarantine  line  crosses  the  Texas 
&  Pacific  Railroad,  Is  about  102  miles,  and  to 
Midland,  Texas,  from  said  Hico,  Texas,  over 
the  said  Texas  Central  Railroad  to  Cisco,  and 
ova  the  Texas  &  Pacific  Railroad  to  Midland 
from  Cisco,  Texas,  Is  a  distance  of  280  miles. 
(4)  The  schedule  time  for  freight  trains  over 
the  Texas  Central  Railroad  from  Hlco,  Texas, 
to  Cisco,  Texas,  is  12  miles  per  hour,  and  over 
the  Texas  &  Pacific  Rabruad  from  Cisco  to 
.Uldland,  Texas,  Is  15  miles  per  hoar.  (6)  ihat 
oD  Sunday  there  Is  bnt  one  regular  freight 
train  run  over  the  Texas  Central  Railroad 
fmn  Hlco  to  Cisco,  and  that  its  regular  sched- 
ule time  tor  leaving  Hico  for  Cisco  Is  20  min- 
utes past  3  o'clock  p.  m.,  and  that  on  the 
said  14th  day  of  February,  ISOT,  the  said 
train  did  leave  Hlco  with  plalntUTs  said  6 
cam  of  catue  bUIed  for  Cisco  40  minutes  past 
:j  o'clock  p^  m.,  and  arrived  at  Cisco  Just  40 
minutes  la^  than  Its  regular  schedule  time 
for  arriving  there.  (6)  That  the  aald  Texas  & 
Padflc  RaBway  Company  did  thai  refuse  to 
transport  the  aald  cattle  to  Midland,  Texas, 
and  asidgned  as  Its  reason  for  soch  refusal 
that  It  could  not  get  the  cattle  to  Midland  and 
across  the  said  quarantine  line  before  the  be- 
ginning ot  the  IStta  day  of  February,  1887, 
when,  by  reason  of  the  rules  and  regulations  of 
the  livestock  sanitary  commission  and  the 
laws  of  Texas,  It  would  become  and  be  nnlaw- 
fnl  for  It  to  transport  the  said  cattle  to  BUd- 
land,  and  across  said  qnaranthie  Un&*  (7) 
The  said  Texas  A  Fadfic  Railway  Company 
did  then  and  there  agree  and  consent  to  trans- 
port said  cattle  as  fiir  as  it  oonld  lawfully 
transput  same,  or  to  carry  the  safd  cattle  to 
Roacoe.  Texas,  which  Is  the  last  station  on  the 
Texas  &  Padfic  Railroad  south  and  east  of  the 
said  quarantine  line,  bnt  did  refuse  to  aoc^ 
same  for  transportation  beyond  or  across  said 
line.  (B)  That  by  the  use  of  reasonable  dili- 
gence the  said  defendants  could  have  gotten 
the  sbM  cattle  across  the  said  quarantine  line 
by  8  o'ctock  a.  m.  of  the  16th  day  of  February, 
1807,  and  to  Midland,  Texas,  by  8  o'dock 
p.  m.  of  the  same  day,  and  not  mudi,  If  any, 
sooner.   0)  FlaintltC  was  damaged  in  the  sum 


of  (882,  or  $4  per  head,  difference  in  market 
value  at  Midland  and  at  Hico,  by  reason  of 
the  fact  of  not  being  able  to  get  his  said  stock 
to  Midland,  and  across  the  aald  quarantine 
line." 

The  court  failed  to  find  that  any  agency  or 
contract  as  alleged  In  the  petition  was  estal>- 
Usbed  by  the  evidence.  On  the  contrary,  It  is 
found  in  the  second  conclusion  of  fact  that 
the  agent  of  the  Texas  Central  Company  at 
Hico  refused  to  give  a  through  bill  of  lading, 
tiecause  that  company  bad  been  requested  by 
Its  co-defendant  not  to  execute  such  a  bUL 
The  findings  therefore  do  not  show  any  liabil- 
ity under  the  statute  or  otherwise,  nor  any 
contract  whatever  on  part  of  the  Texas  &  Pa- 
cific Company.  They  show  a  refusal  on  part 
of  the  latter  to  receive  and  transport  the  cattle 
from  Cisco  to  Midland,  and  for  this  refusal  it 
may  have  been  liable;  but  these  facts  are  no- 
where alleged  In  the  petltloa  It  Is  clear  that 
the  plaintiff  was  not  entitled  to  recover  upon 
state  of  facts  alleged,  although  they  may  have 
been  proved  upon  the  trial.  It  may  be  that 
the  trial  Judge  gave  a  wrong  reason  for  Judg- 
ment, bnt  If,  tmder  the  allegations  and  evl> 
dence,  no  other  proper  Judgment  could  have 
been  rmdered,  It  should  not  be  set  aside.  We 
are  therefwe  of  the  opimon  that  the  Judgment 
of  the  court  of  civil  appeals  whleb  reversed  the 
Judgment  of  the  district  court  should  be  Itsdf 
reversed,  and  that  the  JwUcment  of  the  district 
court  should  be  affirmed.   It  Is  so  oidoed. 


JOSKB  V.  IRVINB. 

(Supreme  Court  of  Texas.  March. 21, 1808.) 

Falsi  Imprisomiiskt— Bvidb!ICB  —  Scrricisiicr— 
Trial— QuKsnoKB  for  Jvrt. 

1.  A  policeman  testified:  "I.made  the  affidavit 
against  I.  The  warrant  issued  on  the  ground  of 
suspicious  character.  Under  the  city  ordinance, 
we  have  a  right  to  do  so  during  investigation.*' 
HM  no  evidence  of  the  existence  of  an  ordinance 
authorizing  the  arrest  of  aufspicious  characters. 

2.  The  opinion  of  a  policeman  as  to  his  au- 
thority in  mailing  an  arrest  does  not  establish 
the  existence  of  an  ordinance  conferring  such 
authority. 

3.  The  court  should  direct  a  verdict  for  de- 
fendant where  plaintifTa  evidence  is  so  weak 
that  it  only  arouses  a  mere  surmise  or  suspicion 
of  the  existence  of  the  facts  which  be  seeks  to 
establish. 

4.  Tlie  fact  that  a  merchant  requested  a  n>- 
1  iceman  to  trace  his  goods  for  which  his  ae- 
liveryman  had  failed  tc  account,  and  had  threat- 
ened to  make  an  affidavit  against  the  delivery- 
man,  is  not  sufficient  to  authorize  the  submission 
of  the  question  to  *:he  Jury  whether  the  mer- 
chant requested  or  directed  an  arrest,  without 
any  warrant  or  complaint  filed,  made  by  the 
officer  immediately  after  he  had  a  talk  with 
the  merchant 

Error  to  court  of  clTii  appeals  of  Fonrtb 
supFMne  Judicial  district 

Action  1^  James  F.  Irviiie  against  Alex- 
ander Joske  for  false  Imprisonment  Judg- 
ment for  plaintiff,  and  defendant  appealed 
to  the  court  of  civil  appeals,  which  affirmed 
tbe  Judgment  (43  8.  W.  278).  and  defendant 
brings  error  to  the  supreme  court.  Reversed. 
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Franklin  ft  Oobbs,  for  plaintiff  In  wror, 
0.  K.  Breneman,  tor  d^endant  In  eirw. 

DENKAN.  J.  Joe  Staely.  an  officer  of 
the  city  of  San  Aatonlo,  arrested  James  Ir- 
Tlne  without  a  warrant,  and  confined  him 
nearly  24  hours  in  the  city  prison.  Irrlne 
sued  Alexander  Joeke  to  recover  damages, 
claiming  that  snob  arrest  was  unlawful  and 
directed  by  him.  The  arrest  was  not  sought 
to  be  Justified  under  any  statute  or  charter 
proTision,  but  under  a  city  ordinance  author- 
izing the  arrest  of  suspicious  characters 
without  warrant  The  trial  court  having  in- 
structed the  jury  that  the  arrest  waa  unlaw- 
ful, verdict  and  Judgment  were  for  plaintiff 
for  $250,  which  having  been  affirmed  by  the 
court  of  civil  appeals,  Joske  has  brought  the 
case  to  this  court  upon  writ  of  error. 

Said  charge  is  assigned  as  error.  The 
court  of  civil  appeals  overruled  the  assign- 
ment on  the  ground  that  the  city  charter 
did  not  authorize  the  council  to  pass  such  an 
ordinance.  We  were  inclined  to  hold  other- 
wise at  the  time  of  granting  the  application 
for  writ  of  enwr  but  do  not  feel  called  up* 
on  to  determine  the  question,  for  the  reason 
that  we  do  not  consider  there  is  any  evidence 
In  the  record  of  the  existence  of  such  an 
ordinance.  The  only  testimony  on  the  sub- 
ject Is  that  of  Shely,  as  follows:  "I  made 
the  affidavit  against  Irvine.  The  warrant  is- 
sued on  the  ground  of  suspicious  character. 
Under  the  city  ordinance  we  have  a  right  to 
do  80  during  investigation.  *  *  *  I  have 
a  right,  as  an  officer  acting  in  the  discharge 
9f  his  duty,  to  arrest  noybody  whom  I  think 
has  committed  an  ofi^ense  against  the  state 
or  city.  I  thought  this  man  had  committed 
an  offense  from  his  own  actions.  I  did  not 
see  him  commit  any  offense.  I  had  authority 
to  arrest  Mr.  Irvine,  and  take  him  to  the  city 
Jail  and  confine  blm  there,  without  a  war- 
rant and  without  any  complaint  against  blm. 
I  made  complaint  against  him  the  next 
morning.  I  couldn't  make  it  until  the  next 
morning,  because  the  recorder  was  not 
there."  His  evidence  further  shows  that  he 
arrested  Irvine  in  the  evening,  but  did  not 
make  the  affidavit  until  the  next  morning. 

We  construe  the  first  portion  of  his  tes- 
timony above  quoted  as  tending  only  to  es- 
tablish an  ordinance  authorizing  the  making 
of  an  affidavit  against  one  as  a  suspicious 
character  In  order  to  hold  him  during  an  in- 
vestigation of  his  case.  It  does  not  tend  to 
show  the  existence  of  an  ordinance  authoriz- 
ing A  person's  arrest  without  a  warrant  on 
the  ground  that  the  officer  considers  him  a 
suspicious  character.  The  latter  portion  of 
his  testimony,  above  quoted.  Is  merely  the 
opinion  of  the  ofllcer  as  to  bis  authority,  and 
does  not  purport  to  state  even  the  substance 
of  an  ordinance.  It  does  not  even  appear  to 
have  been  baaed  upon  an  ordinance.  It  may 
have  been  his  construction  of  the  statutes 
and  charter  authorizing  the  city  officers  to 
arreat  without  warrant  In  certain  cases.  The 


existence  and  contents  of  the  ordinance  wen 
facts  to  be  established  by  proof.  The  proof 
did  not  bear  upon  those  issues,  bnt,  assum- 
ing them  to  be  established,  Shely  merely 
gave  bis  opinion  as  to  the  authority  confer- 
red nptm  him  thereby.  This  was  only  hii 
opinion  upon  a  question  of  law.  Sncfa  aa 
opinion  could  not  establish  the  fact— the  or- 
dinance—upon which  it  was  based.  Since 
there  was  no  evidence  of  an  ordinance  Justi- 
fying the  arrest  without  warrant,  and  since  It 
cannot  be  Justified  either  under  the  general 
statutes  or  any  provision  of  the  city  charter, 
the  trial  court  did  not  err  in  giving  said 
charge.  We  are  therefore  of  opinion  tbat  the 
record  shows  that  plaintiff's  arrest  wu  ub- 
lawful. 

But  more  must  be  shown  to  hold  Joake  lia- 
ble therefor.  Upon  this  subject  the  court 
charged  the  Jury:  "If  you  believe  from  the 
testimony  that  the  defendant,  Alexander 
Joske,  requested  or  directed  the  officer  Joe 
Shely  to  arrest  and  confine  said  plaintiff  in 
Jail,  then  you  are  instructed  that  plaintiff  Is 
entitled  to  recover  of  defendant,  Joske." 
Joske,  by  proper  assignment,  urges  that  the' 
giving  of  this  charge  was  error,  fw  the  rea- 
son that  there  was  no  evidence  tending  to 
show  that  he  "requested  or  directed"  the  ar- 
rest. Irvine  was  driving  a  delivery  wagoa 
for  Joske  Bros.,  of  which  Alexander  Joske 
was  a  member,  and  in  the  performance  of  his 
duties  started  out  with  a  number  of  pack- 
ages for  delivery  to  various  customers  of  the 
firm  in  the  city  of  San  Antonio.  He  return- 
ed at  night,  and  informed  the  stableman  thai 
some  of  the  packages,  the  value  of  which 
seems  to  have  been  about  $30,  had  been  sto- 
len from  bis  wagon,  and  then,  without  In- 
forming Joske,  went  to  hts  room.  Very  wwn 
afterwords  Alexander  Joske  and  the  stable- 
man appeared  at  the  room,  and  from  that 
time  Irvine's  version  of  Joske's  connection 
with  bis  arrest,  as  given  on  hia  direct  ex- 
amination, la  as  follows:  "Mr.  Joske  called 
out,  did  I  live  there;  called  out  my  name. 
Jim  Irvine.  I  answered,  'Yea,  sir;*  and  he 
Jumped  up,  and  In  a  very  angry  way  asked 
what  I  did  with  those  goods  snd  what  I  bad 
done  with  the  money,  i  said,  'Mr.  Joeke,  I 
lost  them.'  Ue  asked  me  where,  and  I  told 
him  where  tbey  had  been  stolen  from  my 
wagon.  I  don't  know  whether  he  believed 
my  statement  or  not  but  any  way  he  went 
off,  and  came  back  with  two  police  offlt-ers. 
and  they  questioned  me  regarding  the  pack- 
ages which  had  been  lost  and  1  told  them 
all  I  knew  about  it;  that  tbey  had  been  lost 
or  stolen  out  of  the  wagon,  and  told  tbem 
the  place.  Some  of  the  police  otHcers  said. 
'You  had  better  come  along  with  us."  Cap- 
tain Roberts  asked  me  to  go  along,  and  I  did 
sa  I  bad  my  coat  on,  and  we  went  to  the 
stable,  and  Mr.  Joske  asked  the  stableman 
what  was  my  condition  when  I  came  In.  and 
he  said,  'He  was  drunk.*  Mr.  Joske  als^'' 
requested  Captain  Roberts  to  ask  the  stable- 
man as  to  my  conditlDn  when  1  came  In,  and 
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the  man  answered  that  I  waa  drunk.  I  told 
blm  that  I  was  not  Then  he  took  me  to  thfc 
■tore,  and  went  Inside,  and  looked  over  this 
delivery  sheet  Then  we  went  outside  the 
store  again,  and  Mr.  Joeke  and  the  officers 
had  a  talk,  and  then  Frank  Roberts,  captain 
of  the  police,  told  me  I  could  go;  and  In  the 
meantime  Mr.  Joske  said,  'You  come  to  my 
office  In  the  morning,  but  don't  take  your 
horse  and  wagon  along.'  He  discharged  me 
right  there.  I  said,  'All  right.'  So  I  went 
home,  and  the  next  morning  I  showed  up  at 
the  office  at  hie  request  I  had  some  change 
of  theirs  that  I  had  out  the  day  before.  I 
went  up  to  the  shipping  derk,  who  waa  the 
man  I  did  my  business  with,  and  I  balanced 
up  my  account  with  the  exception  of  $3  that 
the  house  owed  me  for  work,  which  I  retaln- 
edj  Then  I  waited  tlU  Mr.  Joske  came,  and 
he  called  me  Into  his  office,  and  said:  'Tell 
me  what  you  did  with  those  goods,  and  I 
will  make  It  as  easy  for  you  as  possible;  I 
won't  hurt  you,'— or  words  to  that  effect 
Well,  of  course  it  made  me  feel  right  angry 
with  Mr.  Joske  to  think  I  had  stolen  the 
goods.  I  answered;  'Good  Lord,  Mr.  Joske, 
you  don't  think  for  a  moment  I  stole  those 
goods,  do  you?*  He  said:  'What  did  you  do 
with  them?  What  was  done  with  the  mon- 
ey?'  I  said:  "They  were  stolen  out  of  my 
wagon;  that  is  all  I  can  tell  yon  about  It* 
Then  be  went  to  the  shipping  clerk,  and  ask- 
ed: 'Has  this  man  any  C.  U.  D.  money?* 
And  the  clerk  said:  'Yes,  sir;  he  has  got 
three  dollars.'  Then  he  didn't  say  another 
word,  but  was  very  angry,  and  Jumped  to 
the  telephone,  and  rang  np  police  headquar- 
ters, and  said:  'Send  an  officer  here  at  once.* 
I  waited  till  the  officer  came,  and  when  he 
did  come  Mr.  Joske  met  him,  and  talked 
with  him,  and  then  called  me  over  to  one 
side,  and,  with  the  officer,  he  asked  me  about 
those  goods  being  lost  and  I  told  him  Just 
what  I  hare  already  said.— that  they  were 
stolen  out  of  my  wagon.  Then  the  officer 
said:  'Mr.  Joslie  says  you  have  three  dol- 
lars of  bis  money.'  I  said  that  I  had  re- 
tained three  dollars  for  wages  which  he  owed 
me.  He  said  I  ought  to  pay  Mr.  Joske  that 
money,  and  I  said  I  would  not  do  so  until 
the  law  compelled  me,  because  Mr.  Joske 
had  discharged  me  the  night  before  without 
allowing  me  to  make  any  explanation,  or  set- 
tle up  with  him  for  the  goods  lost  or  stolen, 
and  that  I  Intended  to  keep  the  money.  He 
then  told  me  there  was  a  law  compelling  me 
to  pay  It  and  that  I  had  better  pay  It.  I 
said  that  at  that  rate  1  would  pay  him.  but 
that  I  didn't  have  enough  in  my  pocket  to 
pay  him  then,  but  that  I  coiild  get  it  in  two 
minutes;  that  I  could  go  to  my  room  and 
get  it  He  took  me  along,  and  we  went  In 
his  buggy,  and  as  we  were  going  along  I 
noticed  that  it  was  about  twelve  o'clock,  and 
I  thought  my  boarding  house  was  nearest  to 
the  store,— nearer  than  my  room,— and  I 
would  go  there.  I  was  pretty  sure  I  could 
catch  the  man  I  roomed  with,  and  that  would 


save  my  going  to  my  mom,  and  we  did  so, 
and  I  asked  him  for  a  couple  of  dollars,  and 
be  let  me  have  It  and  we  came  back  to 
Joske's,— Detective  Shely  and  myself,— and 
Mr.  Shely  remarked  to  Mr.  Joske  that  'this 
man  didn't  go  to  his  room  for  the  money, 
but  went  to  another  man  for  It'  'Well,'  he 
says,  'I  will  make  an  affidavit  against  him, 
anyhow.'  They  talked  together  a  little 
while,  and  I  stayed  In  Mr.  Shely's  buggy, 
and  he  came  back  and  I  said,  'What  Is  it?' 
And  Mr,  Shely  said,  'You  have  got  to  go 
with  me;  you  have  got  to  go  to  JalL*  They 
put  me  in  Jail,  and  kept  me  there  all  that 
evening  and  until  ten  o'clock  the  next  morn- 
ing." Joe  Shely,  witness  for  defendant, 
Joske,  testified  aa  to  the  circumstances  at- 
tending the  arrest  as  follows:  "I  was  as- 
sistant city  detective  at  that  time.  ♦  •  • 
I  was  called  to  Mr.  Joske's  store,  •  •  • 
and  found  Mr.  Joske  and  Mr,  Irvine  arguing 
and  contending  in  a  very  boisterous  way. 
Mr.  Irvine  seemed  to  be  angry.  I  had  a 
conversation  with  him  and  Mr.  Joske,  In 
which  Mr.  Joske  desired  Irvine  to  tell  him 
what  he  bad  done  with  certain  goods  that 
he,  bad  taken  out  the  day  previous,  and  he 
refused  to  give  an  accounting,  and  seemed  to 
be  In  various  ways  very  aggressive  towards 
Mr.  Joske.  When  I  came  up  and  commenced 
to  talk  to  him  he  addressed  me  in  the  same 
manner,  *  *  *  I  told  htm  that  he  couldn't 
abuse  me;  that  I  proposed  to  have  him  give 
an  account  of  these  things.  He  said  he  didn't 
have  to.  I  told  him  he  might  have  to,  and 
then  I  told  him  who  I  was.  He  may  not 
have  known  at  the  time  that  I  was  an  offi- 
cer. •  *  •  Well,  be  studied  a  little  bit 
and  then  there  was  something  said  about  the 
three  dollars  of  Mr.  Joske's  money.  I  ask- 
ed him  what  right  he  had  to  appropriate  that 
money  to  his  own  use.  He  said  he  was  going 
to  keep  It  until  Mr.  Joske  paid  him  for  his 
work.  •  •  I  asked  him  what  he  had 
done  with  the  money,  and  be  said  he  had  It 
in  his  room  on  Blam  street  and  I  asked  him 
to  go  up  there  with  me.  He  got  In  the  bug- 
gy with  me,  and  we  went  around  to  the 
Menger,  around  the  corner  of  Crockett  and 
Alamo  Plaza.  •  •  *  Irvine  was  not  ar- 
rested then.  He  went  with  me  voluntarily 
to  get  Mr.  Joske's  money.  We  went  around 
there,  and  Irvine  got  out  and  went  Into  a 
restaurant  I  got  out  of  the  buggy  and  fol- 
lowed him.  I  saw  him  talking  to  a  man, 
and  presently  he  came  out  I  saw  him  and 
the  man  together,  and  the  man  passed  him 
something;  and  he  came  out  and  got  Into 
the  bufTffy  with  me,  and  we  started  back  to 
go  up  Blum  street  and  be  said  we  would  go 
on  back.  I  said,  'Well,  let's  go  up  to  your 
room.'  He  said,  'No;  that  he  had  the  mon- 
ey.' I  said,  'You  said  you  had  the  money  at 
your  room,'  'Well,'  he  says,  *I  have  got  the 
money  now  to  give  to  him.'  I  then  told  him 
that  I  wanted  to  know  what  he  had  done 
with  those  goods,  or  give  an  account  of  the 
things  he  had  the  evening  before.   He  said 
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he  didn't  bare  to.  I  told  him  that  he  would 
have  to  fire  an  account  of  those  things  or 
go  to  bii  room,  or  that  I  would  arrest  him, 
and  for  him  to  take  his  choice.  I  txAd  him 
that  I  wanted  an  explanation;  that  I  de- 
manded It  as  an  officer;  and  he  positively  re- 
fused to  give  an  explanation;  and  I  drove 
back  to  Mr.  Joske's.  and  called  Mr.  Joske 
out,  and  told  him  that  I  was  going  to  put 
Irvine  In  Jail.  I  brought  htm  down,  and 
put  bim  In  Jail,  and  made  an  affidavit  against 
him.  In  the  first  place,  before  I  went  away 
from  there,  Irvine  challenged  me  to  arrest 
him.  That  was  In  the  store,  In  the  presence 
of  Mr.  Joske  and  some  of  his  clerks.  He 
i-ballenged  me  to  arrest  him,  and  defied  me 
to  do  it  I  told  him  I  didn't  want  to  arrest 
him,  and  Mr.  Joske  said  be  did  not  want 
to  have  him  arrested  at  all,  but  what  be 
wanted  was  an  explanation  or  some  satisfac- 
tion as  to  where  his  goods  had  gMie  to,  and 
when  I  came  back  there  Mr.  Joske  never  ad- 
vised me  to  arrest  him  or  anything  of  that 
kind.  I  did  it  on  my  own  responsibility.  I 
told  Irvine  that  I  was  an  officer  In  the  dis- 
cbarge of  my  duty,  and  tbat  Mr.  Joske  bad 
Jnst  turned  the  case  over  to  me,  and  It  was 
my  duty  to  Investigate  It,  and  tbat  I  want- 
ed him  to  tell  me  all  about  It  He  refused 
positively  to  do  so,  and  defied  me  to  arrest 
him  and  put  him  in  Jail.  I  took  him  down, 
and  advised  with  Capt  Druse,  my  chief. 
The  captain  advised  me  to  go  ahead,  and 
whatever  I  did  he  knew  would  be  right  He 
said,  'You  are  acquainted  with  the  case,  and 
you  know  the  law  and  yon  know  your  busi- 
ness.' When  I  drove  back  to  Mr.  Joske's 
I  called  him  out  He  did  not  direct  me  to  at^ 
rest  Irvine  in  any  way  at  all.  Mr.  Joske 
bad  nothing  at  all  to  do  with  the  arrest  of 
the  man;  never  advised  me  to  arrest  him; 
Jnst  turned  the  case  over  to  me,  and  wanted 
It  Investigated.  *  *  *  I  eonld  get  from 
Irvine  no  explanation  whatever  In  reference 
to  the  goods  until  after  I  put  blm  In  Jail. 
After  he  had  been  In  jail  a  while  he  sent  for 
me,  and  told  me  where  he  was  playing 
cards,— where  he  got  drunk,— and  I  went  up 
there  and  got  Information.  I  found  out 
where  the  articles  were  lost.  He  told  me 
that  he  had  been  drunk,  aud  everything,  and 
they  corroborated  what  be  had  told  me  after 
he  had  been  In  Jail  three  or  four  hours.  The 
next  morning  after  I  came  back,  I  went  be- 
fore the  recorder  and  had  the  case  dlsmfss- 
od."  Frank  Roberts,  captain  of  police,  testi- 
fied for.  defendant  that  when  be  was  Investi- 
gating the  case  on  the  evening  the  goods 
were  lost  as  detailed  In  Irvine's  testimony 
above,  "Joske  did  not  In  any  way  direct  me 
to  arrest  or  Imprison  said  Irvine;  in  fact 
be  told  me  not  to  do  so.  •  •  •  By  all 
sorts  of  examlnatlou  I  tried  to  ascertain 
from  hfm  the  whereabouts  of  the  missing 
property,  and  threatened  to  put  him  In  Jail 
if  he  did  not  tell:  but  from  bis  dazed  con- 
dition, and  from  his  actions,  1  became  satis- 
fled  that  he  did  not  know  where  the  goods 


were."  Alexander  Joske  testified  In  Us  own 
behslf  to  all  the  circumstances  connected 
with  the  several  transactions  referred  to  In 
the  testimony  above^  his  testimony  agree- 
ing substantlaUy  with  tbat  of  Capt  Rob- 
erts and  Sbely.  He  also  testified  that  be  had 
no  Intention  ot  having  Irvine  arrested,  and 
told  both  Roberts  and  Shely  that  he  did  not 
wish  to  have  blm  arrested,  but  that  he  mere- 
ly sent  for  them  In  order  to  have  tbem^  as 
officers,  trace  up  and  recover  his  property. 
He  also  denied  that  he  made  the  remark  tes- 
tified to  by  Irvine,  to  the  effect  that  he  was 
going  to  file  a  comphUnt  against  Irvine.  He 
further  testified  that  he  never  recovered  the 
goods,  and  that  he  did  not  go  to  the  police 
court  W.  O.  Hilgers,  whom  we  understand 
to  have  been  an  employ^  of  Joske  Bros.,  tes- 
tified as  to  the  conversation  between  Shely 
and  Joske,  as  Shely  was  about  to  leave  the 
store  the  last  time,  as  follows:  "Mr.  Joske 
said:  'I  don't  want  anything  to  do  with  the 
arrest  I  Just  want  my  goods  that  belongetl 
to  me.  I  positively  do  not  want  anything 
to  do  with  the  arrest'  **  The  above  is  all  the 
testimony  that  we  understand  is  material  to 
the  question  under  conslderatl<m. 

The  question  for  our  determination  may 
be  stated  thus:  Is  It  a  legitimate  inference 
from  this  testimony  that  Joske  "requested 
or  directed"  the  arrest?  or,  in  other  words, 
should  the  trial  court  have  instructed  the 
Jury  that  they  could  not  so  find  therefrom  > 
If  so,  It  Is  our  duty  to  set  aside  the  verdict: 
if  not  have  no  power  to  do  so.  It  is  im- 
portant before  proceeding  to  an  examina- 
tton  of  the  evidence,  to  determine  the  nde  of 
law  by  which  the  trial  court  should  have 
been  governed  In  deciding  whether  he  would 
so  instruct;  for  we  are  governed  by  the  same 
rule  In  passing  upon  the  question  above  stat- 
ed. In  1870,  Bailer,  J.,  laid  down  the  since 
much  quoted  and  often  misunderstood  propo- 
sition that  "whether  there  be  any  evidence 
Is  a  question  for  the  Judge;  whether  suffi- 
cl«it  evidence,  Is  for  the  Jury."  Company  of 
Carpenters  v.  Hayward,  1  Doug.  875.  The 
correctness  of  this  proposition  Is  generally 
admitted,  but  great  difficulty  has  been  expe- 
rienced In  determining  the  exact  legal  mean- 
ing of  the  phrase  "any  evIdeuceL"  In  1868. 
Willis,  J.,  in  Ryder  v.  Wombwell.  L.  R.  4 
Excb.  32,  said:  "It  was  formerly  considered 
necessary  In  all  cases  to  leave  the  qnestkin 
to  the  Jury  if  there  was  any  evidence,  even 
a  scintilla.  In  support  of  the  case;  but  it  Is 
now  settled  that  the  question  for  the  Judge 
(subject  of  course,  to  review)  is,  as  stated  by 
Maule,  J.,  in  Jewell  v.  Parr,  13  C.  R  916. 
not  whetlier  there  is  literally  no  evidence, 
but  whether  there  is  none  that  ought  reason- 
ably to  satisfy  the  Jury  that  the  fact  sought 
to  be  proved  Is  established;"  and  held  that 
plaintiff  could  not  recover  of  a  minor  for  a 
goblet  valued  at  £15,  and  a  pair  of  tHuameot- 
al  stud  buttons  valued  at  £25.  the  former  be- 
ing, within  the  knowledge  of  plalntlft  at  time 
of  sale.  Intended  by  the  minor  as  a  present 
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to  a  third  person,  there  belog  no  evidence 
offered  plalDttit  that  such  articles  were 
aecessarlea  In  the  particular  case,  and  set 
aside  the  verdict  and  Judgment  In  favor  ot 
plaintiff  and  entered  a  nonsuit  In  Witt- 
Kowsky  V.  Wasson,  71  N.  C.  454,  the  court, 
in  speaking  of  the  meaning  ot  the  phrase 
"any  evidence,"  say:  "Did  it  mean  the  slight- 
est scintilla  of  evidence,  or  such  only  as  that 
from  wbich  a  jury  might  reasonably  infer 
the  existence  of  the  alleged  fact?  The  latter 
view  has  been  adopted  in  this  state  and  in 
England,  and,  bo  far  as  my  researches  have 
extended,  In  other  states  generally."  In  Hy- 
att V.  Johnston,  81  Pa.  St.  200,  It  Is  said: 
*'Since  the  scintilla  doctrine  has  been  explod- 
ed, both  In  England  and  In  this  country,  the 
preliminary  question  of  law  for  the  court  is, 
not  whether  there  is  literally  no  evidence, 
or  a  mere  scintilla,  but  whether  there  is  any 
that  ought  reasonably  to  satisfy  the  Jury 
that  the  fact  sought  to  be  proved  is  estab- 
lished. If  there  Is  evidence  from  which  the 
Jury  can  properly  find  the  question  for  the 
party  on  whom  the  burden  of  proof  rests, 
it  should  be  submitted:  If  not,  It  should  be 
withdrawn  from  the  jury."  In  Baulec  v. 
RaUroad  Co.,  58  N.  Y.  35G,  the  court  said, 
quoting  from  Toomey  v.  Railway  Ck>.,  3  C  B, 
(N.  S.)  148,  that  "It  Is  not  enough  to  authorize 
ihe  submission  of  a  question,  as  one  of  fact, 
to  a  Jury,  that  there  Is  'some  evidence.'  A 
scintilla  of  evidence,  or  a  mere  surmise  that 
there  may  have  been  negligence  on  the  part 
of  the  defendants,  would  not  justify  the 
Judge  In  leaving  the  case  to  the  Jury";  and 
held  that  a  single  act  of  casual  neglect, 
though  admissible  as  evidence,  as  held  by 
this  court  in  Cunningham  v.  Railway  Co.,  88 
Tex.  B84,  81  S.  W.  629,  was  not  sufficient  to 
authorize  a  Jury  to  find  that  an  employ^  was 
incompetent,  and  that  the  retention  of  such 
employ^  In  Its  service,^ after  having  Inves- 
tigated the  facts  connected  with  such  act, 
would  not  authorize  a  finding  that  the  com- 
pany was  guilty  of  negligence  In  continuing 
to  employ  him. 

This  court  In  Lee  v.  Railway  Co.,  89  Tex. 
r)88,  36  8.  W.  65,  said:  "To  authorize  the 
r^ourt  to  take  the  question  from  the  Jury,  the 
evidence  must  be  of  such  a  character  that 
there  is  no  room  for  ordinary  minds  to  differ 
as  to  the  conclusion  to  be  drawn  from  it." 
In  Mynning  v.  Railroad  Co.,  64  Mich.  93,  81 
N.  W.  147,  the  rule  Is  stated  thus:  "If  the  cir- 
cumstances are  such  that  reasonable  minds 
might  draw  different  conclusions  respecting 
the  plalntlCTs  fault,  he  Is  entitled  to  go  to 
the  Jury  upon  the  facts.  The  Judge  takes 
the  case  from  the  Jury  only  when  It  Is  sus- 
ceptible of  but  one  Just  opinion."  The  su- 
preme court  of  the  United  States  have  ap- 
proved the  rule  announced  In  Ryder  v. 
Wombwell,  supra.  Railway  Co.  v.  Munson, 
14  Wall.  442;  Commissioners  v.  Clark,  84  U. 
a  278;  Griggs  v.  Houston,  104  U.  S.  553. 

From  a  careful  examination  of  the  cases* 
It  appears  (1)  that  It  Is  the  duty  of  the  court 


to  Instruct  a  verdict,  though  there  be  slight 
testimony,  If  Its  probative  force  be  so  weak 
that  it  Mily  raises  a  mere  surmise  or  8U»- 
plclon  of  the  existence  of  the  fact  sought  to 
be  established,  such  testimony,  in  legal  con- 
templation, falling  short  of  being  "any  evi- 
dence"; and  (2)  that  it  is  the  duty  of  the 
court  to  determine  whether  the  testimony 
has  more  than  that  degree  of  probative  force. 
If  it  so  determines,  the  law  presumes  that 
the  Jury  could  not  "reasonably  Infer  the  ex- 
istence of  the  alleged  fact,"  and  "that  there 
is  no  room  for  ordinary  minds  to  differ  as  to 
the  conclusion  to  be  drawn  from  It"  The 
broad  and  wise  policy  of  the  law,  formed  In 
and  descending  to  us  through  the  crucibles  of 
time,  does  not  [>ermlt  the  citizen  to  be  de- 
prived of  his  property,  his  liberty,  or  his  life 
upon  mere  surmise  or  suspicion,  and  pla- 
ces upon  a  trained  Judiciary  the  grave  re- 
sponsibility of  determining  as  a  question  of 
law  whether  the  testimony  establishes  more. 
"There  Is,  no  doubt  a  possibility,  In  all  cases 
where  the  Judges  have  to  determine  whether 
there  Is  evidence  on  which  the  Jury  may  rea- 
sonably find  a  fact,  that  the  judges  may  dif- 
fer in  opinion,  and  It  is  possible  that  the 
majority  may  be  wrong.  Indeed,  whenever 
a  decision  of  the  court  below  on  such  a  point 
is  reversed,  the  majority  must  have  been  so 
either  In  the  court  above  or  the  court  below. 
This  is  an  Infirmity  which  must  affect  all 
tribunals."    Ryder  v.  Wombwell,  supra. 

We  are,  then,  called  upon  to  determine 
whether  the  testimony  in  this  case  does  more 
than  to  create  a  mere  surmise  or  suspicion 
that  Joske  "requested  or  directed"  Irvine's 
arrest  We  think  it  does  not  if  It  can  be 
said  to  go  that  far.  It  shows  clearly  that 
Joske  was  urging  the  officers  to  ferret  out 
and  recover,  if  possible,  his  goods,  which  Ir- 
vine had  received  and  had  not  returned,  and 
that  both  he  and  the  officers  were  endeavor- 
ing to  ascertain  from  Irvine  the  circumstan- 
ces attending  their  loss,  so  that  they  might 
be  traced.  This  Joske  had  a  dear  legal  right 
to  do,  and  we  are  of  oplDl<m  that  from  the 
mere  exercise  of  this  right  the  law  will  not 
permit  the  Inference  to  be  drawn  that  he 
"requested  or  directed"  the  arrest  though  It 
be  conceded  that  but  for  its  exercise  the  ar- 
rest would  never  have  been  made.  It  would 
be  against  reason  to  hold  that  the  mere  fact 
that  a  citizen  has  called  upon  the  officer  of 
the  law  to  search  for  and  recover  his  lost  or 
stolen  property  will  authorize  the  Inference 
that  he  "requested  or  directed"  the  arrest 
sut>sequently  made.  Newell,  Mai.  Pros.  p. 
108,  8  7,  and  authorities  cited;  Tayl.  Er.  S 
118,  and  authorities  cited.  The  evidence 
would  probably  justify  a  finding  that  the  ar- 
rest was  made  In  Joske's  presence,  though 
it  would  be  difficult  to  conclude  therefrom 
that  Shely  did  not  fully  determine  upon  and 
la  legal  contemplaticm  make  the  arrest  at  the 
time  Irvine  refused  to  go  to  his  room,  or  give 
any  explanatiw  as  to  the  circumstances  un- 
der which  the  goods  were  lost   It  would  be 
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&  gTBYB  question  whether  any  statement 
made  bj  Irvine  after  that  time  would  be  ad- 
missible against  him  If  on  trial  for  a  criminal 
offense.  But  If  It  be  conceded  that  the  er- 
idence  warrants  the  Inference  that  the  arrest 
was  not  made  until  the;  returned  to  the 
store,  and  Sbely  had  the  conversation  with 
Joeke,  still  we  are  of  opinion  that  nothing  is 
shown  to  have  occurred  there  that  would 
warrant  the  Inference  that  Joske  "requested 
or  directed"  Shely  to  make  the  arrest.  The 
conversation,  as  detailed  by  Shely,  Joske,  and 
Htlgers,  shows  the  contrary,  and  that  Shely 
made  the  arrest  on  his  own  reKponslbUity, 
against  Joske's  request;  and  it  is  difficult  to 
perceive  Just  bow  Joske  could  have  pre- 
vented the  arrest  at  that  time  if  be  had  seen 
fit  to  go  beyond  the  exercise  of  his  clear  legal 
right  to  remain  passive.  But,  if  It  be  con- 
ceded that  the  Jury  had  the  right  to  lay  out 
of  the  case  the  testimony  of  all  these  witness- 
es, then  we  are  left  without  Information  as 
to  the  conversation,  except  that  Irvine  says 
that  Joske  said,  "I  will  make  an  affidavit 
against  him  anyhow."  We  are  of  the  opinion 
that  this  remark  does  not  tend  to  show  that 
Joske  "requested  or  directed"  Shely  to  then 
make  the  arrest,  but,  on  the  contrary,  If  tak- 
en as  true,  It  indicates  a  purpose  on  Joske's 
part  to  proceed  in  the  mode  prescribed  by 
law,  by  making  an  affidavit,  and  thus  placing 
the  matter  before  the  courts.  If  this  pur- 
pose had  been  carried  out,  this  suit  for  an 
Illegal  arrest  could  not  have  been  maintain- 
ed, though  one  for  malicious  prosecution  may 
have  been,  under  certain  circumstances  not 
necessary  to  mention  here.  Mullen  v.  Brown. 
138  Mass.  114.  Would  the  mere  fact  that 
Shely  made  the  arrest  Immediately  after 
leaving  Jotjke  warrant  the  conclusion  that  the 
latter  "requested  or  directed"  him  to  make 
It?  We  think  not.  The  whole  case  shows 
that  Joske  was  presf-lng  both  the  officers  and 
Irvine  to  aid  him  in  the  recovery  of  his 
goods.  This  he  had  the  legal  right  to  do. 
There  are  no  clrcumstflnces-tending  to  show 
any  collusion  between  Joske  and  the  officers, 
or  that  he  had  or  attempted  to  exercise  any 
authority  or  control  over  them  in  the  per- 
formance of  what  they  supposed  to  be  their 
duties,  or  that  he,  while  ostensibly  trying  to 
recover  his  goods,  was  covertly  seeking  to 
procure  Irvine's  arrest.  There  Is  no  direct 
testimony  that  Joske  "requested  or  directed" 
the  arrest,  and  we  are  of  the  opinion  that 
such  fact  cannot  be  reasonably  Inferred  from 
the  circumstances.  "An  Inference  Is  a  de- 
duction which  the  reason  of  the  jury  makes 
from  the  facts  proved."  1  Rice,  Ev.  S  36. 
If  the  jury  cannot  reasonably  make  the  de- 
duction, the  law  does  not  authorize  It.  Upon 
the  whole  case,  we  are  of  oplnlrai  that  the 
probative  force  of  the  testimony  does  not  go 
beyond  the  point  of  creating  a  mere  surmise 
or  suspicion  that  Joske  "requested  or  di- 
rected" the  arrest,  and  that,  therefore,  under 
the  principles  above  discussed,  there  Is  not, 
is  legal  contemplationf  "any  evidence*  of 


that  fact.  It  nmlts  tiiat  It  waa  error  for 
the  court  to  give  the  cba^  complained  of, 
for  which  tiie  jadgments  of  the  cmirt  of  drli 
appeals  and  the  trial  court  will  b«  reveracd, 
and  the  cause  remanded. 


TEXAS  *  N.  O.  B.  OO.  T.  STFAN. 

(Supreme  Court  of  Texas.  March  14, 1898.) 
Triu.  bt  Jcst— OoiffirrnmoNAi.  Law. 
Rev.  St  ISBS.  arL  1029a.  reqnking  a  conrt 
of  civil  appeals  to  indicate  to  an  a^eUee  the 
amount  which  :t  deems  a  judgment  to  be  ex- 
cessive where  it  is  not  reversible  on  other 
groQDds.  and  to  affirm  the  jadgtoent  on  the 
tiling  of  a  remittitur,  is  not  repugnant  to 
CousL  art.  1,  i  15,  providing  that  "the  li^t  of 
trial  by  jury  shall  remain  inviolate." 

Error  to  conrt  ot  civil  appeals  (tf  First 
supreme  Judicial  district. 

Action  by  Cbmrles  £.  Syfan  against  tbe 
Texas  &  New  Orleans  Railroad  Company  to 
recover  for  personal  Injuries.  Judgm^t  for 
plaintiff,  and  defendant  appealed  to  the 
court  of  tivll  appeals,  which  afflrmetl  the 
Judgment  on  flllng  of  a  remittitur  (43  S.  W. 
551),  and  defendant  brings  error  to  the  su- 
preme court-  Affirmed. 

Baker,  Botts,  Baker  ft  Lovett,  for  plaintiff 
in  error.  Schwander  &  Buffington  and  W. 
C.  Oliver,  for  defendant  In  error. 

BROWN,  J.  The  defendant  in  error  was 
riding  In  a  vehicle  drawn  by  one  horse 
along  a  private  way  in  the  city  of  Houston, 
near  to  which  the  plaintiff  In  error  had  con- 
structed and  waa  operating  and  using  a 
switch  track  to  and  from  a  compress  nearby. 
An  engine  and  tender  belonging  to  the  rail- 
road company,  and  being  operated  by  Its  em- 
ployes at  the  time,  was  being  moved  along 
the  switch  track  when  It  came  up  behind 
Syfan,  and,  when  opposite  to  him,  the  en- 
gineer or  fireman  on  the  engine  opened  the 
steamcock  of  the  locomotive,  so  as  to  allow 
tbe  steam  to  escape,  and  to  fall  upon  and 
around  the  horse  of  Syfan.  which  caused  tbe 
horse  to  take  fright  and  run  away,  throw- 
ing the  defendant  in  error  from  the  vehicle, 
thereby  Inflicting  upon  him  serious  bodily  in- 
juries. The  person  who  turned  on  the  steam 
saw  Syfan,  and  knew  that  the  steam  was 
liable  to  alarm  the  horse  and  cause  It  to 
run,  and  thereby  might  cause  Injury  to  the 
occupant  of  the  vehicle.  Syfan  sued  the 
railroad  company  for  damages,  and  npon 
trial  before  a  jury  a  verdict  was  rendered 
for  $5,561.  The  court  of  civil  appeals  held 
that  the  vei'dlct  of  the  Jury  was  excessive 
in  the  sum  9t  $2,061,  and  suggested  that,  if 
the  appellee  would  remit  that  sum  within 
the  time  stated,  tbe  Judgment  would  be  af- 
firmed; otherwise,  It  would  be  reversed  and 
remanded.  The  remittitur  was  entered,  and 
the  Judgment  affirmed  for  the  sum  of  $3,500. 

This  writ  of  error  was  granted  because  we 
were  inclined  to  the  opinion  that  the  court 
of  civil  appeals  had  no  power  In  causes  like 
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this  to  Bvssest  a  remittitur  of  the  excess  of 
a  renUct  as  a  condition  of  affirmance,  and, 
opoD  sncb  remittitur  being  filed,  to  affirm 
tiie  Judgment,  instead  of  reversing  and  re- 
manding for  tbe  error  of  excessive  amount 
^niat  is  the  only  question  that  we  think  it 
necessary  to  discuss  In  this  case.  We  con- 
cur In  tbe  opinion  of  the  court  of  civil  ap- 
peals upon  the  other  questions  presented  In 
the  application,  except  that  we  do  not  ap* 
prove  of  the  intimation  that  the  allegations 
•of  tbe  amended  petition  set  up  a  new  cause 
of  action,  but  that  court  correctly  held  that 
the  question  of  limitation  raised  under  that 
pleading  was  not  before  the  court. 

The  rule  of  practice  established  tbe  for- 
mer decisions  of  our  supreme  court  In  ac- 
tions for  damages  where  the  measure  of  re- 
covery Is  not  fixed  by  law  is,  when  a  ver- 
dict has  been  found  to  be  excessive  in 
amount,  tbe  court  cannot  permit  tbe  plaintiff 
to  cure  the  error  of  excess  by  a  remittitur, 
and  thereby  avoid  a  new  trial,  but  the  Judg- 
ment must  be  set  aside,  and  a  new  trial 
awarded.  Thomas  v.  Womock,  13  Tex.  584; 
Heldenhelmer  v.  Sclilett,  63  Tex.  394;  Rail- 
way Co.  V.  Wiikea,  S8  Tex.  617,  5  S.  W.  491; 
Railway  Co.  v.  Coon,  69  Tex.  730,  7  S.  W. 
492;  Kaufman  v.  Armstrong,  74  Tex.  65, 
11  S.  W.  1048;  Nunnally  v.  Taliaferro,  82 
Tex.  286,  18  S.  W.  149;  HoskluH  v.  HuUng, 
4  Tex.  Law  Rev.  183.  In  the  case  of  Thom- 
as V.  Womack,  above  cited,  the  court,  after 
reviewing  a  number  of  cases  In  which  the 
plaintiff  bad  been  permitted  to  enter  a  re- 
mittitur of  the  excess  of  the  verdict,  said: 
"But  the  present  Is  a  very  different  case. 
Here  the  law  furnishes  no  other  criterion  by 
which  to  measure  the  damages  which  may 
be  given  than  tbe  discretion  and  sense  of 
right  and  Justice  of  the  Jury,  and  reserves  to 
tbe  court  no  other  control  over  the  verdict 
than  to  grant  a  new  trial  where  the  dam- 
ages are  so  excessive  as  to  bear  tbe  evi- 
dent Impress  of  prejudice,  passion,  gross 
Ignorance,  or  corruption.  In  coses  where 
there  Is  no  certain  measure  of  damages  (it 
bos  been  said),  the  court  will  not  substitute 
Its  own  sense  of  what  would  be  the  proper 
amount  of  the  verdict,  and  will  not  set  aside 
a  verdict  for  excessive  damages  unless  there 
is  reason  to  believe  that  ttis  Jury  were  ac- 
tuated by  passion  or  by  some  undue  Influ- 
-ence  pervertinK  the  Judgment  No  more  will 
the  court  substitute  its  sense  of  what  would 
be  the  proper  amount  of  tbe  verdict  where 
it  is  so  excessive  as  to  warrant  tbe  belief 
that  the  Jury  have  been  misled  either  by 
passion,  prejudice,  or  Ignorance,  but  will  set 
the  verdict  aside  altogether,  and  grant  a 
new  trial;  for  to  permit  the  verdict  to  be 
reduced  to  an  amount  which  the  court  might 
think  reasonable  in  such  a  case  would  be  to 
flubstltute  the  opinion  of  the  Judge  for  the 
verdict  of  the  Jury,  and  In  effect  to  deny 
the  aggrieved  party  the  right  to  a  trial  by 
an  Impartial  Jury."  The  doctrine  bere  de- 
clared by  our  supreme  court  is  supported  by 


some  of  the  American  courts,  of  which  we 
cite  the  following:  Railway  Co.  v.  Harper. 
70  Ga.  119;  Rodney  v.  Railroad  Co.,  127  Mo. 
676,  28  S.  W.  887,  and  30  S.  W.  150;  VInal 
V.  Core,  18  W.  Va.  1.  The  weight  of  author- 
ity sustains  a  doctrine  contrary  to  that  here- 
tofore asserted  by  our  courts,  and  accords  to 
the  court  trying  the  case  the  discretion  to 
suggest  a  remittitur  of  a  stated  amount  as 
a  condition  upon  which  a  motion  for  new 
trial  will  be  overruled  or  a  Judgment  affirm- 
ed, when  there  is  no  other  error,  and  the 
court  finds  that  the  verdict  of  the  Jury  Is  for 
an  excessive  amount  and  that  upon  the 

i  plaintiff's  accepting  the  terms  and  entering 
the  remittitur,  the  court  may  overrule  the 
motion  for  rehearing  or  affirm  the  Judgment 
the  error  being  cured  by  the  remittitur.  Duf- 
fy V.  City  of  Dubuque,  63  Iowa,  171.  18  N. 

I  W.  00();  Hamilton  v.  Railway  Co.,  17  Mont. 

I  334,  42  Pac.  860,  and  43  Pac.  713;  Potter  v. 

I  Railway  Co..  22  Wis.  015;  Baker  v.  City  of 

'  Madison,  62  Wis.  137,  22  N.  W.  141,  583; 

j  Pratt  V.  Press  Co.,  35  Minn.  251,  28  N.  W. 

I  708;  Broquet  v.  Tripp,  36  Kan.  700,  14  Pac. 

,  227;  Holmes  v.  Jones,  121  N.  T.  461,  24  N.  E. 
701:  Branch  v.  Bass,  5  Sneed,  306;  Mill  Go. 
V.  GUlen,  100  HI.  62;  Belt  v.  Lawes,  12  Q. 
B.  Div.  356.  In  none  of  the  cases  upon  ei- 
ther side  of  this  question  have  we  found  ref- 
erence to  any  statute  upon  the  subject,  nor 
has  the  decision  In  any  case  been  placed  dls- 
tineUy  upon  any  constitutional  provision  ex- 
cept In  one  case  hereinafter  cited.  Those 
courts  which  deny  the  power  put  their  deci- 
sions upon  tbe  ground  that  the  law  does  not 
authorize  tbe  court  to  ascertain  the  amount 
for  which  Judgment  shall  be  rendered  In 

i  such  cases.  The  basis  of  all  sucb  decisions 
is  best  stated  In  Railway  Co.  v.  Harper,  70 
Oa.,  on  page  129,  In  this  language:  "As 
suggested  In  the  case  from  3  Sandford's  Re- 
ports [Diblln  V.  Murphy,  3  Sacdf.  10],  tbe 
course  pursued  here  might  be  desirable,  be- 
cause It  would  relieve  the  parties  from  tbe 
expense  and  delay  of  a  new  trial.  Tbe  an- 
swer to  such  a  suggestion  Is  that  neither  the 
venerable  sages  of  the  common  law  nor  the 
wisdom  of  the  legislature  deemed  It  prudent 
or  safe  to  confide  this  power  to  the  Judge. 
Without  such  authority,  he  has  no  Jurisdic- 
tion or  power  to  pass  upon  or  determine 
questions  which  the  law  refers  to  the  en- 
lightened conscience  of  impartial  Jurors,  and 
with  which  he  Is  forbidden  to  Interfere,  ex- 
cept where  the  finding  leads  him  to  suspect 
or  authorizes  him  to  infer  that  the  verdict 
la  the  result  of  undue  bias  or  prejudice." 
The  courts  which  sustain  the  exercise  of 
such  power  seem  to  rest  It  upon  the  inherent 
power  of  the  court  to  set  the  verdict  aside, 
and  grant  a  new  trial,  from  which  the  con- 
clusion Is  drawn  that  within  the  greater 
power  to  entirely  destroy  the  verdict,  there 
exists  the  authority  to  preserve  It  In  part 
by  a  voluntary  reduction  of  tbe  amount  by 
the  act  of  the  plaintiff. 
The  rule  of  practice  stated  In  Thomas  v. 
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Womack  was  followed  by  oar  supreme  court  In 
rabaequent  cases,  ami  became  so  tboronghly 
eatabllshed  as  part  of  oar  procedure  tbat  tbe 
legislature,  in  18D3,  enacted  a  law  which  la 
embrfted  In  the  Kevlsed  Statates  of  1895,  In 
tbe  foUowlog  article:  "1029a.  Id  aU  drtl  cases 
DOW  petkUng,  or  that  may  hereafter  be  appeal- 
ed to  any  court  of  civil  appeals  of  this  state, 
and  such  court  Bhall  be  of  tbe  pinion  tbat  the 
verdict  and  Judgment  of  the  trial  court  la  ez< 
cesfilTe  and  for  that  reason  only  said  caose 
slMiild  be  reversed,  then  It  shall  be  the  duty  of 
HQch  court  of  cini  appeals  to  Indicate  to  the 
party  in  whose  favor  aucb  judgment  was  ren- 
dered, or  his  attorneys  of  record,  the  amount  • 
of  the  excess  of  such  verdict  and  Judgment 
and  aald  court  shall,  at  the  same  time,  Indicate 
to  such  party,  or  his  attorney,  within  what  time 
he  may  flle  a  remittitur  of  such  excess,  and  If 
such  remittitur  shall  be  so  filed,  then  the  court 
!tha)l  reform  and  afllrm  such  Judgment  In  ac- 
<.-urdance  therewith;  and  If  not  filed  as  In- 
dicated, then  to  be  reversed."  The  language 
of  this  article  Is  amply  sutttdent  to  sustain  the 
action  of  tbe  court  of  civil  appeals  In  the  pres- 
ent case,  and  to  empower  those  courts  to  set 
aside  verdicts  found  to  be  excessive  in  cases 
of  this  fdiaracter  for  the  aame  reasons  as  In 
other  cases:  that  Is,  when  "such  court  shall  be 
of  opinion  that  the  verdict  and  Judgment  of 
the  trial  court  is  excessive."  This  article  was 
doubtless  intended  to  have,  and  clearly  does 
have,  tbe  effect  to  abrogate  the  rales  establish- 
ed by  the  former  decisions  of  this  court  upon 
the  question  under  discussion,  at  least  so  tar 
as  applicable  to  tiie  courts  of  civil  appeala 

It  is  earnestly  contended  that  article  lOQQa 
of  the  Revised  Statutes  of  1895.  if  held  to  be 
ai»pllc8ble  to  this  class  of  cases,  deprives  the 
defendant  of  a  trial  by  Jury,  and  thnrefore  vio- 
lates section  15  of  article  1  of  the  constitution 
of  the  state,  which  declares  that  "the  right  of 
trial  by  Jtiry  shall  remain  Inviolate."  This 
question  was  presented  to  and  decided  by  the 
supreme  court  of  the  United  States  adversely 
to  tbe  contention  of  tbe  plaintifr  In  error  in  the 
case  of  Cattle  Co.  v.  Mann.  130  IT.  S.  68, 
9  Sup.  Gt  458.  That  court  stated  the  pohit  at 
Issue  thus:  "The  precise  contention  Is  that  to 
make  the  decision  of  the  motion  for  a  new 
trial  depend  upon  a  remission  of  part  of  the 
verdict  is,  in  effect,  a  re-examlnatlon  by  the 
court  in  a  mode  not  known  at  the  common  law, 
of  facts  tried  by  the  jury,  and  therefore  was  a 
violation  of  tbe  seventh  amendment  of  the 
constitution."  The  court  announces  the  deci- 
sion upon  this  question  In  the  following  lan- 
guage, quoted  from  Railroad  Co.  v.  Herbert, 
110  U.  S.  642,  6  Sup.  Ct.  590:  "The  exaction 
as  a  condition  of  refusing  a  new  trial  tbat  the 
plaintiff  should  remit  a  portion  of  the  amount 
awarded  by  the  verdict  was  a  matter  within  the 
itlscretlon  of  the  court.  It  held  that  the  amount 
found  was  excessive,  but  tbat  no  error  had 
been  committed  on  the  trial.  In  requiring  the 
remission  of  what  was  deemed  excessive,  It 
did  nothing  more  than  require  the  relinquish- 
ment of  so  much  of  the  damages  as.  In  Its  opin- 


ion, the  Jury  had  Improperly  awarded.  The 
corrected  verdict  could  therefore  be  properly 
allowed  to  stand.  •  •  «  The  ^actlce  which 
this  comt  ajjiproved  in  it^Hi-ft^i  Col  t.  iterbert 
Is  sustained  by  sound  reason,  and  does  not  ta 
any  Just  sense  Impair  tbe  conatltntlonal  rl^t 
of  trial  by  Jury.  It  cannot  be  disputed  that  tbe 
court  Is  within  the  limits  of  its  authority  when 
it  sets  aitide  the  verdict  of  a  Jury,  and  grants 
a  new  trial,  where  damages  are  palpably  or 
outrageously  excessive.  But.  In  considering 
whether  a  new  trial  sbonld  be  granted  upon 
that  ground,  the  court  necessarily  determines 
In  Its  own  mind  whether  a  verdict  for  a  given 
•  amount  would  he  liable  to  the  objection  that  It 
was  excessive.  The  authwlty  of  the  court  to- 
determine  whether  the  damages  are  excessive 
Implies  authority  to  determine  when  they  are 
not  of  that  character.  To  Indicate,  before  pass- 
ing upon  the  motion  for  a  new  trial,  Its  opinion 
that  the  damages  are  excessive,  and  to  reqalre 
a  plaintiff  to  submit  to  a  new  trial,  unless,  by 
remitting  a  part  of  tbe  verdict,  be  removes 
that  objection,  certainly  does  not  deifflTe  the 
defendant  of  any  right,  or  give  him  any  cause 
for  complaint** 

If  It  was  a  part  of  the  coostltatioaal  rigbt 
of  trial  by  Jury  that  a  verdict  rendered  in  a 
case  of  this  character  should  be  treated  as  an 
entirety,  and  either  be  set  aside  as  a  whole  or 
as  a  whole  made  the  basis  of  the  Judgment, 
then  the  contention  of  tbe  plaintiff  In  error  that 
the  act  of  the  legislature  la  violative  of  tbe  con- 
stitution would  ba  sound.  But  we  think  that 
the  reasoning  of  the  supreme  court  of  tbe  Unit- 
ed States  qnoted  above  Is  amply  snfDdent  as  an 
answer  to  this  proposition.  It  was  the  ri(^t 
of  the  railroad  company  to  have  the  court  of 
civil  appeals  determine  whether  or  not  tbe  ver- 
dict of  the  Jury  was  excessive  In  amount  but. 
to  determine  that  question,  the  court  must  first 
artlve  at  a  conclusion  as  to  what  sum  would  be 
held  to  be  reasonable  If  it  had  been  assessed 
by  the  Jury,  before  It  could  determine  that  the- 
verdict  was  excessive  In  amount;  and  the  court. 
In  concluding  that  $3,600  would  be  conglderwJ 
a  reasonable  sum  If  It  had  been  assessed  hi  fa- 
vor of  tbe  plaintiff,  neceaaarfly  determined  that 
the  verdict  of  the  Jury  was  excessive  in  the 
sum  of  $2,061.  Tbe  vice  In  the  verdict  con- 
sisted In  the  excess  which  constituted  the  only 
ground  for  Interfering  with  the  Judgment  Tbe 
remittitur  ellmhiated  the  OEcess.  and  pnrged 
the  verdict  of  the  vice.  leaving  no  ground  for 
reversing  the  Judsinent. 

The  claim  of  tbe  plaintiff  In  error  is  that 
the  inquiry  of  the  court  of  civil  appeals  Intfr 
tbe  finding  made  by  the  jury  was  legal  and 
correct  to  the  extrat  of  ascertaining  the  ex- 
cess In  tbe  verdict,  but  having  Inquired  Into 
this  matter,  and  having  determined  what  sum 
might  properly  have  been  adjudged  against 
it  under  the  evidence,  the  court  must  stop 
there,  and  reverse  the  Judgment  and  re- 
mand the  cause,  to  have  another  Jtiry  deter- 
mine the  very  question  which  the  court  of 
civil  appeals  bad  decided  in  order  to  arrive 
at  the  conclusion  upon  which  alone  tbe  Jndg 
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ment  could  be  disturbed.  The  93,^  was 
the  proper  part  of  the  verdict  of  the  Jury 
whlcb  tried  the  case.  The  Judgment,  there- 
fore, of  the  court  of  cItII  appeals,  was  en- 
tered, not  upon  Its  own  flndli^,  but  upon  tbe 
Terdlct  of  the  Jory.  after  tt  had  been  purged 
by  the  remittitur  of  the  error  arising  out  of 
Impn^er  influences  supposed  to  have  affect- 
ed tbe  minds  of  tbe  Jurors  In  arriving  at  the 
amount  of  tbe  Terdlct. 

The  railroad  company  cannot  complain  that 
tbe  court  Invaded  tbe  province  of  tbe  Jury, 
because  It  was  done  at  Its  request.  It  can- 
not complain  that  $3,600  Is  not  a  reasonaMe 
sum  to  be  assessed  against  1^  for  npon  that 
depends  the  right  of  reversal.  There  b^g  no 
other  error.  It  was  not  nnjust  to  the  railroad 
company  to  affirm  tbe  Judgment  for  so  much 
aa  has  been  found  to  be  reasonably  due  from 
it  to  the  plaintiff.  We  think  that  the  legis- 
lature bad  full  power  to  change  tbe  roles  of 
practice  npon  this  question,  as  upon  any  oth- 
er connected  with  tiie  trial  of  causes  In  the 
courts  of  this  atate,  and  that  tbe  law  In  no 
way  violates  the  constitutional  right  of  trial 
by  Jury,  nor  does  It  In  any  way  deprive  the 
parties  to  such  proceedings  of  any  constitu- 
tional right  In  connection  with  such  Jury  tri- 
al. We  find  no  error  in  the  Judgment  oi  the 
court  of  <dvll  appeals,  and  tbe  same  Is  there- 
fore affirmed. 


rjULP.  a  &  a.  P.  RY.  CO.  T.  JOHNSON  et  al. 

(Supreme  Conrt  oC  Texas.    March  21,  1898.) 

IxjUBiBS  TO  Minor— Dam  AO  es—Harhlbss  Bkros 
— Inrtkuctionb. 

1.  An  inBtruction,  in  eo  action  against  a  rail- 
road for  personal  injuries,  which  authorised  the 
Jury  to  nnd  for  a  minor  damages  that  might 
accrue  from  his  impaired  capacity  to  earn 
money  from  the  date  of  his  injury,  is  errone- 
ous, when  the  evidence  showed  be  had  a  moth- 
er living,  under  whose  control  he  was. 

2.  If  it  does  not  appear  from  tbe  record  It- 
self that  an  error  was  harmless,  the  Judgment 
based  upon  such  error  must  be  reversed. 

3.  An  InstmcHon  that  if,  by  the  use  of  ordi- 
nary care,  tbe  employes  of  defendant  could 
have  seen  plaintiff  in  time  to  have  prevented  the 
injui7  complained  of,  and  failed  throogh  care- 
lessness, their  failure  to  do  so  was  negligence, 
is  erroneons,  if  there  was  no  evidence  that  the 
employes  conid  have  discovered  plaintiff  in  time 
to  prevent  tbe  injury. 

4.  Where  two  actions  brought  for  injuries  to 
a  minor— one  bv  the  mother  for  loss  of  services, 
and  the  other  by  her  on  behalf  of  tbe  minor- 
are  consolidated,  and  verdict  rendered  for  both 
mother  and  minor,  if,  on  appeal,  tbe  verdict  for 
tbe  minor  is  reversed  because  be  has  no  grounds 
of  recovery,  the  verdict  for  the  mother  must  be 
reversed  also. 

Error  to  court  vt  dvU  aiqteala  of  Tblrd  su- 
preme judicial  district 

Two  actlouft— by  Alice  Johnson,  as  mother  of 
Injured,  against  the  Gulf,  Colorado  A  Santa 
Ballway  Company,  and  by  Alice  Johnscm, 
as  next  friend,  and  «i  behalf  at  Bogers  John- 
son, ber  minor  sm,  against  same  defmdant— 
for  personal  Injuries  to  said  minor.  The  cases 
were  consolidated  and  tried  t<^her,  and  Judg- 
ments were  rendered  for  plaJntlfls,  whlcb  were 


affirmed  by  the  court  of  civil  appeals  {42  S.  W. 
Sm,  and  43  8.  W.  583).  from  which  defendant 
l»lDgs  error.  Keversed. 

J.  W.  Terry  and  Gbas.  K.  Lee,  for  plaintiff 
in  eiTor.  Moffett  &  Anderson  and  Montelth 
Hl  Funuan,  Cor  defendants  In  error. 

BBOWN,  J.  On  the  2001  day  of  June,  1805. 
Alice  Jtdinsott  filed  a  petition  In  the  district 
court  of  Bell  coimty  against  the  Gulf,  Colorado 
ft  Santa  Ffi  Ballway  Company,  in  which  she 
sought  to  recover  of  the  railroad  company 
damages  for  injuries  alleged  to  have  been  In- 
flicted vpoa  her  minor  son,  Rogers  Johnson, 
who  was  alleged  to  have  been  six  years  old 
when  injured.  It  was  alleged  that  by  reason 
of  the  Injuries  the  son  lost  one  foot,  which 
disabled  him  few  labor.  The  petition  set  up 
the  particular  acts  of  negligence  which  caused 
the  injury  in  the  following  language:  "That 
the  car  of  defendant  which  caused  the  said  In- 
Ju^  bad  been  backed  with  great  rapidity  by 
the  defendant's  engine,  and  was  thai  cut  loose 
from  the  engine  without  any  person  to  contrcd 
the  same,  and  was  run  Into  tbe  said  crossing 
with  great  force  and  rapidity,  without  any 
kind  of  warning  whatever,  dther  by  ringing  a 
bell,  sounding  a  whlHtle,  or  otherwise;  that 
tile  employes  of  tbe  defendant  who  were  op- 
erating said  engine  and  can  were  wholly  Inex- 
perienced; that  they  were  without  dElU;  that 
they  were  careless  and'  ne^lgent,  and  w^ 
known  to  defendant,  Its  officers  and  agents,  Lo 
be  such  at  the  time  and  prior  to  the  time  when 
the  said  accident  occurred.**  The  injury  was 
alleged  to  have  occurred  at  a  crossdng  on  the 
defendant's  railroad  In  the  town  of  Temple. 
On  tbe  same  day  Alice  Johnson,  as  next  friend 
of  Bogers  Johnson,  her  minor  son,  filed  a  peti- 
tion In  the  same  court,  seeking  to  recover 
against  the  defendant,  on  behalf  of  the  minor, 
damages  for  the  same  Injury,  and  In  that  peti- 
tion the  allegations  of  n^Igence  were  prac- 
tically the  same  as  in  the  petition  In  the  sidt 
of  Alice  Johnson  In  her  own  right.  At  tbe 
suggestion  of  the  defendant  tbe  two  suits  were 
consolidated  and  tried  togetbor.  Yo^ct  and 
Judgmoit  were  rendered  hi  fovor  of  Alice  John- 
son for  $2,000  and  hi  favrar  of  Rogers  Johnson 
for  $5,000,  which,  t^n  appeal,  were  affirmed 
by  the  court  of  dvll.  appeals  for  the  Third  su- 
preme JodI<^l  district. 

As  a  guide  In  determining  the  amount  of  the 
verdict  for  Rogers  Johns(m,  the  trial  Judge 
gave  the  following  diarge  to  tbe  Jury:  "If 
you  find  for  plaintiff  Rogers  Jt^mson,  say  so 
by  your  verdict,  and  assess  his  damages  at  such 
an  amount  aa  the  proof  shows  he  sustained; 
and  yoti  are  authc^zed  to  take  Into  considera- 
tion such  mental  and  physical  pain  and  suffer- 
mg,  and  the  nature,  extent,  and  probable  dura- 
ticiD  of  the  Injury,  and  his  hupalred  conditi(ni 
cr  capacity  to  earn  money  or  puisne  an  occu- 
pation." The  proof  showed  that  Bogers  John- 
son, at  tbe  time  of  the  injury,  was  10  years  old. 
The  diai^  authorized  the  Juiy  to  find  in  his 
favor  damages  that  might  accrue  from  his  Im- 
paired conditUm  or  capacity  to  earn  money  or 
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ponnie  u  occupation,  from  tbe  date  of  bJji  In- 
jury; that  is,  during  hla  minority  as  well  as 
thereafter.  Ttiia  was  clearly  ernmeous,  tot 
the  winae  had  no  ilght  to  such  recovery,  as 
the  evidence  showed  that  be  had  a  mother 
then  llring.  under  wtioBe  control  he  was.  The 
charge  being  erroneous,  It  Is  presumed  to  have 
been  Injurious  to  tbe  interests  of  the  defmd- 
ant,  and  "in  such  case  tlie  duty  does  not  de- 
volve upon  the  party  complaining  to  show  that 
be  was  thereby  Injured,  but  upon  him  in 
whose  favor  the  verdict  was  returned  to  show 
that  the  complaining  party  was  not  prejudiced 
by  the  error."  Railway  Co.  v.  Greenlee,  t>2 
Tex.  Kmerson  t.  MiUs,  83  Tex.  IS 
a  W.  806. 

The  trial  court  also  gave  the  followhig 
cbnr^  upon  the  measure  of  damages  in  the 
case  of  Alice  Johnson:  "But,  if  you  should 
find  that  the  son  was  Injured  as  alleged,  and 
by  and  on  account  of  tbe  negligence  of  the  de- 
fendant's employ^  as  alleged  in  her  petition, 
without  any  contributory  ne;;llgence  either  on 
lier  part  or  that  of  her  said  son,  then  you  will 
llud  In  her  favor,  and  assess  her  damages  sim- 
ply at  the  value  of  the  services  of  the  boy  to 
lier  from  the  time  of  his  injuries  to  the  time  he 
^liall  have  arrived  at  the  age  of  21  years;  and 
in  making  this  estimate  you  must  be  governed 
by  the  testimony  ami  your  own  Judgment,  com- 
mon sense,  and  di^-rction.  If  you  find  for  de- 
fradant,  say  so  by  your  verdict"  The  court 
of  civil  appeals,  in  passing  upon  the  error  as- 
signed on  the  first  charge  quoted,  says:  "We 
must  assume  that  the  Jury  who  tried  this  case 
were  men  of  ordinary  inteiilgenoe,  and,  such 
being  the  case,  we  must  impute  to  them  ordi- 
nary ability  of  discrimination.  The  court,  in 
effect,  t^ls  the  Jury  that  during  the  period  of 
minority  of  Hogers  Johnson  his  mother  was 
entitled  to  the  value  of  hit  services,  and  when 
Lbey  were  authorized  to  consider  bis  Impaired 
condition  and  capacity  to  earn  a  living  on 
that  branch  of  the  ease  wherein  tils  mother 
sought  to  recover  damages  for  him  the  jury 
must  have  tmderstood,  as  men  of  ordinary  In- 
telligence, that  the  impaired  capacity  to  pursue 
an  occupatltm  or  to  earn  a  livhig  did  not  em- 
brace the  period  of  time  which  they  were  Just 
told  tbe  motht>r  In  her  own  right  could  recover 
for."  If  we  admit  the  soundness  of  this  po- 
sition, it  affords  no  certain  ground  upon  which 
to  base  the  conclusion  tliat  the  jury  did  not  In 
fact  allow  to  Rogers  JolmsMi  CMnpensatton  toe 
his  inability  to  labor  and  to  pursue  any  occu- 
pation during  bis  minority.  It  is  not  enough 
that  the  records  show  that  the  Jury  ought  not 
to  have  allowed  cranpensation  to  both  mother 
and  sou  for  the  same  time,  or  tliat  they  might 
not  have  done  so;  bat  It  must  appear  affirma- 
tively that  the  erroneous  charge  did  not  lead 
the  Jury  to  give  compensation  to  each  of  them 
for  the  disability  during  minority.  In  order 
to  reach  the  conclusion  with  any  degree  of  cer- 
tainty that  the  Jury  did  not  follow  the  errone- 
ous charge  of  the  coiut  in  assenlng  tbe  dam- 
ages in  favor  of  Rogers  Johnson,  we  most  not 
only  credit  them  with  being  men  €t  ordinary 


mielllgence,  bat  we  must  assume  that  from 
their  own  knowledge  of  the  law  and  a  mspexioT 
discrlminatiOTi,  they  placed  a  "T"'ty*<4y  upon 
the  right  ot  Sogers  Johnsm  which  waa  not 
expressed  In  the  charge  of  the  court  and  could 
only  be  arrived  at  by  Implication  arising  npfm 
another  charge  api^lcable  to  the  ri^te  at  the 
mother  alone.  It  Is  poselUe— we  donbt,  1k>w- 
ever,  It  is  probable,  and  we  feel  sure  that  It  is 
not  at  all  certain—that  the  jury  did  disregard 
the  charge  of  the  court,  and  find  such  a  ver- 
dict 88  the  law  required  of  them  under  the 
facta  of  the  case;  but  uncertainty  with  regard 
to  their  action  is  fatal  to  this  judgmrat 
When  a  positive  error  has  been  committed,  the 
court  cannot  oiter  Into  q>eculation  as  to  what 
conclusions  tbe  jury  may  bare  arrived  at  in 
order  to  avoid  tbe  force  and  effect  of  sn^  error 
upon  a  verdict;  and  more  eq>ecially  is  this  true 
in  a  case  like  the  present,  where  the  law  In  a 
large  measiuie  commits  to  the  common  sense 
and  sound  discretiw  the  jury  the  amount  to 
be  assessed.  But  in  such  a  case  tbe  rule  laid 
down  in  the  cases  above  cited  must  be  enforced, 
and,  if  it  does  not  appear  from  the  record  that 
tbe  error  was  harmless,  the  Judgment  based 
upon  such  error  must  be  reversed.  The  dis- 
trict court  erred  in  giving  the  charge  com- 
plained of,  and  the  court  of  dvil  appeals  erred 
in  overruling  the  assignment  based  theretHL 

The  trial  Judge  gave  to  the  Jury  the  following 
charge:  "If,  boweror,  you  lidleve  the  plain- 
till,  the  boy,  was  on  said  crossing.  If  a  croop 
]Dg,  as  alleged,  and  employfis  of  defendant  by 
tbe  use  of  ordinary  care  coidd  have  discovered 
him  In  time  to  have  prevented  the  Injury,  and 
failed  by  reason  of  their  carelessness  and  want 
of  proper  care  to  do  so,  and  that  no  injury 
would  have  resulted  had  said  employte  used 
the  means  !n  their  power  to  prevent  it.  then  It 
was  their  duty  to  prevent  the  Injury,  and  their 
failure  to  do  so  was  negligence."  Tbe  Issue 
presented  by  this  charge  la,  could  the  employes 
of  the  defendant  by  the  use  of  ordinary  care 
have  discovered  the  boy  In  time  to  prevent  the 
Injury,  and  did  they  by  want  ot  proper  care 
fail  to  discover  him.  and  If  they  bad  used  prop- 
er care  to  discover  him.  and  had  made  use  of 
tbe  meana  In  their  power  to  prevent  the  injury, 
would  it  have  occurred?  The  objection  to  this 
charge  is  that  there  waa  no  evidence  b^ore 
the  Jury  which  toided  to  prove  tliat  the  em- 
ployes could  have  discovered  Rogers  Johnson 
npcm  tbe  crossing  in  time  to  E««rent  the  Injury 
by  any  means  In  their  power.  We  have  care- 
fully examined  the  statement  of  facts,  and  find 
no  evidence  which  tends  to  establish  tbe  prop- 
osition that  defendants  servants  who  were 
operating  tbe  cars  by  which  tbe  Injury  was 
produced  either  saw  Rogers  Johnson  before 
tbe  injury  occurred  or  tliat  they  could  have 
seen  blm  If  they  bad  exercised  ordinary  care  In 
tbe  discharge  of  their  duties.  Besides,  we  do 
not  find  any  allegation  In  the  petition  which 
sets  up  this  ground  of  negligence.  It  was, 
therefore,  error  for  the  court  to  give  the  change 
to  tbe  Jury.  Tbe  chaise  last  quoted  to  tbe 
only  one  that  submits  to  tbe  ]u^  any  ground 
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of  recoreiy  as  against  the  defraidant,  and,  as 
the  recorery  of  Mn.  Alice  Jotanson  depoida 
upon  the  right  of  Bogers  Johnson  to  recover, 
the  reversal  of  the  judgment  In  fala  favor  upon 
this  ground  must  necessarily  result  In  a  reversal 
of  the  Judgment  la  favor  of  his  mother. 

It  Is  likewise  complained  by  the  plaintiff  hi 
error  that  the  court.  In  stating  the  Issues  pre- 
sented by  the  pleading,  stated  that  the  petition 
alleged  that  the  defendant's  servants  were  In- 
competent and  careless,  there  being  no  evidence 
of  this  fact  We  do  not  consider  that  this  con- 
stitutes reversible  error  In  this  instance,  but  It 
Is  not  proper  for  the  court,  In  making  a  state- 
ment of  the  case,  to  present  any  Issue  unless  it 
Is  set  up  In  the  pleadings,  and  evidence  tend- 
ing to  establish  It  has  been  Introduced  to  tbe 
jury.  For  the  errors  Indicated,  the  Judgments 
of  the  district  court  and  of  the  court  of  dvU 
appeals  are  reversed,  and  the  cause  remanded. 


PBESIDIO  COUNTY  v.  CITY  NAT.  BANK 
OF  PADU0AH.1 
(Conrt  of  OivQ  Appeals  of  Texas.    Felk  16, 

X898.) 

ArPSAL— COHCLDBIONS  OF  F*0T— COOSTT  BoiIDS— 

VaIiIDITt— Estoppel — Statutss — Km- 

AOTMBHT— JiTDOH  BUT. 

1.  In  the  absoice  of  a  statement  of  facts,  the 
findings  of  fact  of  the  trial  judge  will  be  adopt- 
ed as  the  conclusions  of  fact  on  appeal. 

2.  Const,  art  11,  {  7,  provides  that  do  county 
shall  incur  any  debt  without  roakins  provision 
for  the  interest  and  a  sinking  fund.  Sayles' 
Rev.  Civ.  St.  art  986a,  {  2,  requires  the  commis- 
sioners' court  to  levy  a  tax  to  pay  the  interest 
and  create  a  sinking  fund  for  the  redemption  of 
bonds  issued  for  the  erection  of  a  conrt  house. 
Held  that  the  legislative  provision  having?  fully 
Dset  the  constitutional  requirement  the  failure 
of  the  commissioners'  court  to  comply  therewith 
does  not  render  the  bonds  invalid. 

8.  A  county  is  estopped  to  assert  the  invalidi- 
ty of  bonds  issued  for  the  erection  of  its  court 
house,  in  the  hands  of  bona  fide  holders,  because 
of  the  removal  of  the  county  seat  in  violation  of 
a  legislative  act  where  the  courts  have  been 
held  at  the  new  county  seat  and  all  the  business 
in  the  county  has  l>een  transacted  there  for  more 
than  12  years,  and  the  legislature  has  recognized 
it,  though  indirectly,  as  the  legal  county  seat 

4.  In  an  action  on  bonds  issued  by  a  county 
for  the  erection  of  a  court  house,  a  defense 
based  on  the  illegal  removal  of  the  county  seat  is 
a  collaternl  attack  on  the  validity  of  such  re- 
moval, and  cnuQOt  be  entertained. 

6.  The  fact  that  a  law  passed  at  a  special  ses- 
sion of  the  legislature  did  not  relate  to  any  sub- 
ject mentioned  in  the  proclamation  of  the  gov* 
ernor  convening  the  legislature,  and  was  not 
called  to  its  attention  in  any  message,  cannot 
be  shown  by  the  proclamation  and  the  Jonmals 
of  the  two  houses,  so  as  to  render  the  law  inval- 
id. 

6.  The  fact  that  a  judgment  against  a  county 
improperly  provided  for  the  issuance  of  execu- 
tion against  It  does  not  affect  its  validity. 

Appesl  from  district  court,  Presidio  coun- 
ty; 0.  N.  Bucklra-,  Judge. 

Action  1^  the  City  National  Bank  of  Pa- 
docah  against  the  txHinty  of  Presidio.  From 
a  Jodgmoit  for  plaintiff,  defendant  appeals. 
Affirmed. 


>  Writ  of  error  denied  1^  supreme  court. 


Floyd  McOown,  W.  W.  Tam^,  and  P.  H. 
Clarke,  f<«>  ^pellianL  Millard  Patterson,  for 

appellee. 

FLY,  J.  The  City  National  Bank  of  Padu- 
cah,  Ky.,  sued  the  county  of  Presidio,  to  re- 
cover of  It  the  sum  of  $5,760  alleged  to  be 
due  as  Interest  on  certain  bonds  issued  by 
the  county  to  build  a  court  bouse.  A  trial 
resulted  In  a  Judgment  for  the  plaintiff,  who 
is  appellee  In  this  court  There  Is  no  state- 
ment of  facts,  and  It  follows  that  the  find- 
ings (A  facts  of  the  trial  judge  must  be 
adopted  as  the  conclnslons  of  fact  of  this 
court 

The  first,  second,  and  ninth  assignments 
present  as  error  the  action  of  the  court  in 
overruling  the  general  demurrer  and  special 
exceptions,  which  attacked  the  petition  on 
the  ground  that  it  failed  to  allege  that  any 
sinking  fund  or  Interest  was  provided  for  as 
required  by  article  11,  {  7,  of  the  state  con- 
stitution. In  a  recent  case  Involving  the 
same  question,  the  supreme  court  has  held 
that  the  constitutional  requirement  is  folly 
met  by  the  legislative  provision  for  a  sink- 
ing fund  and  the  Interest  on  county  bonds, 
and  that  failure  upon  the  part  of  the  com- 
missioners' conrt  to  make  such  provision  did 
not  render  the  bonds  Invalid.  It  f<^lows  thnt 
it  was  not  necessary  to  allege  In  the  petition 
that  a  law  of  Texas  providing  for  the  sink- 
ing fund  and  Interest  had  been  passed  by 
the  legislature.  Mitchell  Co.  v.  City  Nat. 
Bank  of  Paducnh  (Tex.  Sup.)  43  S.  W.  880, 

The  fifteenth  assignment  of  error  raises  the 
question  of  the  Illegality  of  the  bonds  be- 
cause they  were  Issued  for  the  purpose  of 
building  a  court  house  at  Marfa  at  a  time 
when  the  county  had  a  court  house  at  Ft  Da- 
vis, the  legal  county  seat  and  from  which  the^ 
county  seat  had  never  be«i  legally  removed. 
It  may  be  assumed  that  the  evidence  showed 
that  the  county  seat  was  legally  located  at 
Ft  Davis  and  that  the  removal  from  that 
place  to  Marfa  was  Illegal,  because  the  prop- 
osition for  removal  was  not  sanctioned  by 
two-thirds  of  the  voters  of  Presidio  county. 
The  removal  to  Marfa  took  place  In  188S,  and 
since  that  time  the  district  conrt  has  regular- 
ly met  and  performed  the  functions  commit- 
ted to  It  by  the  state,  the  probate  conrt  has 
performed  Its  business,  the  commissioners* 
conrt  has  regularly  met  there  and  levied 
taxes  and  attended  to  the  other  business  of 
the  county,  the  deeds  and  mortgages  bare 
been  recorded,  and.  In  fact,  all  the  bnslnesa 
of  the  county  bos  been  performed  there- 
Canses  have  l)een  tried  In  the  district  court 
at  Marfa,  and  appealed  to  the  supreme  court 
— some  In  which  the  question  of  the  legality 
of  the  removal  was  directly  Involved,— ond 
the  supreme  court  has  entertained  jurisdic- 
tion. Carutbers  v.  Harnett,  87  Tex.  128,  2 
S,  W.  523;  Caruthers  v.  State,  67  Tex.  132.  2 
S,  W..91.  In  1887  the  legislature  of  Texas 
formed  out  of  territory  belonging  to  Presidio 
county  additional  counties,  among  the  num- 
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ber  being  the  county  of  Jeff  Davis,  In  which 
was  situated  Ft  Darla.  Acts  1887,  pp.  20. 
27.  Again,  In  1889,  the  l^lslature.  in  an 
amendment  to  the  acts  creating  firewater, 
Bucbel,  Folej,  and  Jeff  Davla  conntJes,  stated 
in  the  eme^encT  clause  that  "In  the  crea- 
tion of  the  countlea  of  Brewster  and  Jeff  Da- 
Tls,  and  fixing  tbelr  boundaries,  they  were 
placed  within  less  than  twelve  miles  of  Mar- 
Ca,  the  county  seat  of  Presidio  county," 
which  Is  an  indirect  rect^ltion  of  the  fact 
that  Marfa  was  the  legal  county  seat  In 
view  of  all  these  facts,  we  are  of  the  opinion 
that  appellant  should  not  be  heard  to  ques- 
tion the  validity  of  bonds  ont  of  whose  pro- 
ceeds the  court  bouse  it  has  been  using  for 
the  last  10  years  was  built 

The  removal  to  Marfa  was  not  In  violation 
of  any  constitutional  provision,  because  the 
constitution  (article  9,  ^  2)  places  no  limita- 
tion upon  removals  of  county  seats,  except 
that  no  county  seat  within  Ave  miles  of  the 
geographical  center  of  a  county  shall  be  re- 
moved except  by  a  vote  of  two-tbirds  of  the 
voters.  The  legislature  Is  clothed  with  full 
power  to  pass  laws  cuveriog  the  question.  It 
was,  therefore,  a  legislative  provision  that 
was  violated  by  the  removal  to  Marfa,  and 
the  violation  was  not  only  acquiesced  In  by 
the  people  of  the  county,  but  by  the  courts 
of  the  state,  and  was  ratified  by  the  legisla- 
ture. Had  there  been  a  speedy  challenge  by 
the  state,  or  any  one  Interested,  a  different 
•■a»e  woulu  liave  been  presented,  perhaps,  but 
It  is  too  late  now  to  assail  the  very  existence 
of  a  county  that  has  been  so  long  recognized 
for  all  purposes  appertaining  to  county  gov- 
frnment  As  said  in  Ashley  v.  Board,  8  C. 
r.  A.  455.  60  Fed.  55,  "the  public  interests 
have  been  adjusted  to  the  actual  condition  of 
things,  and  private  Interests  have  become 
settled  upon  ibe  foundations  which  local  au- 
thority has  laid,  with  the  consent  of  the 
state,  whose  business  it  was  to  Interfere  and 
prevent  the  mischief.  If  any  such  were  fear- 
ed. It  Is  a  matter  peculiarly  within  the 
province  and  duty  of  the  state  to  watch  over 
HQd  prevent  the  development  of  political 
growths  which  are  liltely  to  be  prejudicial  to 
the  public  interests.  When  It  does  not  in- 
terfere, private  individuals  are  Justified  In 
nsBuming  that  there  Is  nothing  obnoxious  In 
the  organization,  and  that  they  may  treat 
with  it  in  the  character  it  has  assumed." 
Shall  it  be  held  that  persons  ignorant  of 
imy  Illegality  In  the  selection  of  a  county 
seat,  who  in  the  ordinary  course  of  trade  In 
the  opeo  market  pay  value  in  good  faith  for 
the  bouds  of  a  county  that  Is  recognized  as 
a  subdivision  of  the  state,  whose  county  seat 
Is  recognized  by  different  branches  of  the 
state  govemmeDt  and  the  Inhabitants,  shall 
have  his  rights  disregarded,  his  debts  repu- 
diated, and  his  property  destroyed,  because 
there  has  been  some  violation  of  law  in  the 
selection  of  such  county  seat  of  which  be 
hag  no  knowledcre,  and  about  which  he  was 
not  in  any  manner  put  upon  Inquiry?  Siich 


a  doctrine  would  be  snbrnslTe  of  principles 
of  good  faltb.  and  public  policy  demands  that 
the  power  of  a  county  to  refuse  payment  of 
its  debts  on  snch  giotmds  should  not  be  tol- 
nated.  It  would  be  dangmns  and  wron^ 
to  permit  a  county,  for  the  pnipose  of  eradr 
ing  payment  of  money  uwd  in  erecting  a 
building  that  forms  a  sbdter  Cor  Its  officers, 
to  atta<^  the  validity  ct  its  own  esJatence. 

But  it  is  insisted  that  the  cases  of  Garatli- 
ers  V.  Harnett  and  Camthera  v.  Stat^  alMve 
cited,  do  sustain  such  doctrine;  bnt  no  sudi 
deduction  can  be  legitimately  drawn  from 
those  cases.  The  decisions  were  rendered  In 
1886,  shortly  after  the  removal  occurred.  In 
the  first  case  Camthera,  the  county  treaauz^ 
er  of  Presidio  county,  had  sued  Harnett 
the  county  judge,  and  two  commlssionen, 
and  asked  an  Injunction  to  restrain  them 
from  removing  blm  from  office,  and  also 
prayed  that  they  be  required  to  remove  the 
county  seat  back  to  Ft  Davis.  The  district 
court  sitting  at  Marfa,  held  that  he  had  no 
cause  of  action,  and  the  supreme  court  af- 
firmed the  Judgment.  After  settling  every 
point  that  was  raised  In  the  case,  or  necessary 
or  proper  to  a  decision  of  the  case,  it  is 
said:  "It  does  not  follow,  from  this,  bow- 
ever,  when  a  right  involving  pecuniary  inter- 
est not  originating  in  the  election.  Is  as- 
serted, that  no  inquiry  can  be  made  as  to 
the  legality  of  an  election  when  it  is  set 
up  to  defeat  such  a  right.  In  snch  case, 
when  there  Is  no  controversy  as  to  the  vote 
cast  and  the  effect  of  that  vote  Is  to  be  de- 
termined as  a  matter  of  law,  there  can  be  no 
objection  to  considering  it  whatever  may  be 
the  form  of  action,  and  to  giving  to  the  vote 
cast  in  favor  of  or  against  a  given  meas- 
ure its  proper  and  legitimate  legal  effect" 
This  language  was  not  called  for  In  the  de- 
cision of  the  case,  and  was  purely  obiter. 
And  yet.  If  it  had  been,  very  different  cir- 
cumstances surrounded  that  case  from  those 
connected  with  this.  That  was  before  any 
reo^itlon  of  the  county  seat  by  the  state, 
and  before  the  rights  of  innocent  parties  had 
grown  np  under  the  state  of  affairs  then 
existing.  In  the  case  of  Camthera  v.  State 
it  was  in  effect  held  that  there  had  been  no 
legal  removal,  and  that  Camthers  was  not 
guilty  of  official  mlscMiduct  In  not  r^ov- 
Ing  his  office  of  county  treasurer  from  Ft 
Davis  to  Marfa.  Both  of  those  propositions 
were  doubtless  sound,  and  yet  they  do  not 
militate  against  the  principles  hereinbefore 
stated.  As  said  by  the  supreme  court  of 
Michigan:  "If  this  question  hod  been  rais- 
ed immediately,  we  are  not  prepared  to  say 
that  it  would  have  been  altogether  free  from 
difSculty.  But  Inasmuch  as  the  arrange- 
ment there  Indicated  had  been  acted  upon 
for  10  years  before  the  recent  legisiation. 
and  had  been  recognized  as  valid  by  oil  par- 
ties Interested,  it  cannot  now  be  disturbed. 
Even  In  private  associations,  the  acta  of  par- 
ties  interested  may  often  estop  them  from 
relying  on  legal  objections  which  ml^t  have 
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availed  them  If  not  waived.  But  In  pubUc 
affairs,  where  the  people  hare  or^nlzed 
them  selves,  under  color  of  law,  Into  the  or- 
fllnary  municipal  bodies,  and  have  gone  od. 
year  after  year,  raising  taxes,  making  Im- 
provementi,  and  exercising  tbeir  usual  fran- 
chises, their  rights  are  properly  regarded  as 
depending  quite  as  much  on  acquiescence  as 
on  the  regularity  of  tbeir  origin,  and  no  ex 
post  facto  Inquiry  can  be  permitted  to  un- 
tie their  corporate  existence.  Whatever  may 
he  the  rights  of  Individuals  before  such  gen- 
eral acQulescence,  the  corporate  standing  of 
the  community  can  be  no  longer  open  to 
'inestlcm."   People  t.  Maynard,  15  Mich.  4ft3. 

If  there  Is  no  county  seat  In  IVesldlo  coun- 
ty, as  cmtended  by  appellant,  then  there  Is 
no  organized  county  there,  and  every  will 
probated  and  every  estate  administered  Is 
illegal  and  void,  taxes  have  been  unlawfully 
assessed,  levied,  and  collected,  property 
rights  have  been  unlawfully  disturbed,  and 
the  stamp  of  nullity  is  placed  on  every  act 
of  the  county  government  since  1886.  This 
would  create  a  lamentable,  state  of  affairs, 
nnd  evils  of  the  most  serious  character  would 
result  Speaking  to  the  question  of  stat« 
sanction  to  the  regularity  of  the  organization 
of  a  county,  through  Its  executive  and  legls* 
latlve  department.  It  was.  said  by  the  su- 
preme court  of  the  United  States:  "When 
both  of  these  departments  give  notice  to  the 
world  that  a  county  within  the  territorial 
limits  has  bem  duly  organized  and  exists, 
with  full  power  of  contracting,  can  It  be  that 
n  purchaser  cannot  In  open  market  safely 
purchase  the  securities  of  that  county? 
Does  the  duty  rest  on  him  to  traverse  the 
limits  of  the  county,  and  make  personal  in- 
fipectlon  of  the  number  of  Inhabitants?  If 
any  wrong  has  been  done  to  the  county 
through  the  want  of  attention  on  the  part  of 
the  state  authorities,  equity  would  suggest 
that  the  state  should  bear  the  burden,  and 
not  cast  It  upon  an  Innocent  party,  resid- 
ing far  from  the  state,  and  acting  In  reli- 
ance upon  what  it  has  done."  Comanche  Co. 
V.  Lewis,  133  U.  S.  198.  10  Sup.  Ct.  280.  As 
to  acts  of  the  legislature  being  sufHcIent  recog- 
nition, we  again  dte  Ashley  v.  Board. 

The  district  Judge  found  "that  the  plaintiff 
became  and  is  the  owner  and  holder  of 
aald  bonds  (with  their  coupons),  having  paid 
value  for  same  in  the  regular  course  of  busi- 
ness In  open  market  without  notice  of  any 
defect  in  the  same."  The  bonds  are  payable 
to  bearer,  and  recite  that  they  were  Issued 
for  the  erection  of  a  court  honse.  Under  a 
similar  state  of  fact^  the  supreme  court 
said:  "If  a  purchaser  were  hound  to  in- 
fjulre  into  the  existence  of  the  facts  which 
empowered  the  court  to  Issue  bonds  to  build 
a  court  house,  and  to  know  that  the  county 
had  no  court  house.  In  view  of  the  recitals 
upon  the  face  of  the  obligations  be  was 
bound  to  look  no  further.  He  had  the  right 
to  rely  upon  the  truth  of  such  recitals,  and, 
having  pnld  value  for  the  bonds  without  ac- 


tual knowledge  of  their  Illegality,  the  county 
would  be  estopped  to  set  up  that  they  were 
not  Issued  for  the  purpose  toe  which  they 
purported  to  ha  Issued."  Nolan  Co.  v.  State. 
83  Tex.  183.  17  S.  W.  823.  That  language 
is  the  righteous  answer  to  ttie  demands  of 
Justice,  honesty,  and  good  faith.  That  the 
defense  offered  by  the  county  was  a  collat- 
eral, and  not  a  direct,  .i^tack  on  the  valldltr 
of  the  removal  of  the  county  seat,  we  think. 
Is  clear:  and  there  Is  good  authority  to  the 
effect  that,  *1f  the  constitution  had  expressly 
declared  the  requirements  and  the  method  to 
be  pursued,  the  fact  would  remain  Uiat  the 
organization  which  the  county  had  taken  on 
under  color  of  the  statute,  and  In  the  form 
of  which  It  acted  without  question  by  the 
state,  could  not  be  attacked  collaterally." 
Cooley,  Const  Llm.  254;  City  of  St  Louis 
V.  Shields.  62  Ua  247;  Ashley  t.  Board, 
above  cited. 

The  acts  of  1881  and  1884,  In  ndatloa  to 
the  Issuance  of  bonda  by  counties  for  the 
erection  of  court  houses,  as  amended  by  the 
act  of  1885  (Sayles*  Bev.  GIv.  St  1880,  arts. 
066a-886d),  fnmlsbed  authority  for  the  Issu- 
ance of  the  boids.  It  Is  insisted  that  the 
act  of  1SS4,  having  been  passed  at  a  special 
session,  and  being  in  connection  with  a  sub- 
ject not  mentioned  in  the  proclamation  con- 
vening the  legislature,  and  not  being  called 
to  their  attention  In  a  message,  was  null  and 
void.  To  show  Its  nullity,  the  proclamation 
of  the  governor  and  Journals  of  the  two 
houses  were  introdnced  In  evidence,  which 
showed  that  the  subject  was  not  mentioned 
therein.  A  statute  cannot  be  Invalidated  by 
such  means.    Williams  v.  Taylor,  88  Tex. 

€67. 10  s.  w.  isa 

The  Judgment  Improperly  provides  for  the 
Issuance  of  execution  against  the  county  for 
the  debt,  but  this  la  not  capable  of  being  car- 
ried Into  effect,  and  does  not  affect  the  va* 
lidlty  of  the  Judgment  That  p(ntion  of  the 
Judgment  will,  however,  be  stricken  out, 
and  the  Judgment  aa  amended,  will  be  af- 
flrmed. 

NBILli.  J.,  entered  his  dlaqualUlcmtlon.  and 
did  not  sit  In  this  cause. 


FROST  et  al.  v.  FOOTE  et  a!. 

(Court  of  Civil  Appeals  of  Texas.    March  0, 
1898.) 

Breach  op  Coxtract  —  Liq(iit)atbd  Dahaoes  — 

TbIAL— iNHTK  CCri  ON  S— Al>PI.tOABtI/- 
ITT  TO  EVIDKIfOB. 

1.  In  an  action  for  faflure  to  deliver  a  cer- 
tain number  of  cattle,  of  specified  ages  and 
grades,  according  to  contract,  plaintiffs  may  re- 
cover the  whole  of  the  liquidated  damattes  pro- 
vided for,  reRardless  of  the  fact  that  part  of 
the  cattle  tendered  met  the  requirements  of  the 
contract,  where  defendants  refused  to  let  plain- 
tiffs have  any  of  the  cattle  unless  they  took  all. 

2.  It  1b  error  to  instruct  a  jury  to  find  n  reason- 
able attorney's  fee  where  there  Is  no  evidence  as 
to  what  would  be  a  reasonable  feeu 
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Appeal  from  Bant  onmty  court;  W.  H. 
Bftgadale,  Judge. 

Action  by  Foote  St  Bill  against  Froat  ft 
Lawflon  and  others.  From  a  judgment  for 
plaintiffs,  defendants  Frost  &  Lawson  appeaL 
Affirmed,  on  coodltlon  that  idaintlffs  remit  a 
certain  part  of  the  Judgment;  otlierwlae,  r»- 
versed  and  remanded. 

B.  Q.  Erana,  Montrose  &  Clark  and  Ben- 
nett A  'Hiomton.  for  appellants.  Sam  D. 
Stinson  and  Neyland  &  Neylaud,  for  appel- 
lees. 

FLY,  J.  This  ratt  was  hwtltated  by  ap- 
pellees to  recover  the  sum  of  f3U0  advanced 
by  them  on  a  contract  whereby  appellants 
agreed  to  deliver  a  certain  number  of  cattle, 
of  certain  agea  and  grades,  and  the  sum  of 
$a00  liquidated  damages  for  a  failure  to  de- 
liver the  cattle.  A  bond  fbr  the  faithful 
performance  of  tbe  contract  was  given  by 
Frost  &  HUl.  In  the  snm  of  9000^  with  B.  L. 
Frost  and  A.  B.  Patterson  as  sureties,  and 
the  latter  were  mcluded  In  tbe  suit  The 
Iwnd  provided  for  the  payment  of  all  dam- 
ages, costs,  and  attorney's  f^  resulting  from 
a  breach  of  the  contract  The  Jury  retuni- 
ed  a  verdict  for  902S,  91  of  which  was  re- 
mitted by  appellees. 

The  rules  require  that  asaJgnments  of  error 
shall  be  copied  Into  the  briefs  of  appellants, 
and  all  assignments  not  ao  celled,  and  ac- 
companied with  their  appropriate  pmpoai- 
tlons  and  statements,  shall  be  regarded  as 
abandoned.  There  was  an  attend  to  copy 
Into  Qie  brief  of  aniellants  but  me  assign- 
ment of  error,  and  only  a  portion  of  that 
was  copied.  There  Is  not  a  proposition  In 
the  brief.  We  have,  however,  considered  the 
point  raised  by  the  first  assignment,  a  por- 
tion of  which  Is  copied  Into  tbe  brief,  and 
conclude  that  there  was  no  error  In  tbe 
charge  which  permitted  the  Jury  to  And  for 
the  whole  of  tbe  liquidated  damages,  with- 
out referrace  to  the  fact  that  a  portion  of 
the  catile  met  the  requirements  of  the  con- 
tract Had  appellants  offered  to  deliver  those 
cattle  that  satisfied  tbe  contract  demands, 
there  would  be  force  In  the  assignment;  but 
this  was  not  done.  Tbe  uncontradicted  evi- 
dence was  to  the  effect  that  appellants  re- 
fust^  to  let  appellees  have  any  of  the  cattle 
unless  they  would  take  alL  The  proof  sbow- 
Ing  that  a  part  of  the  cattle  did  not  comply 
with  the  contract  the  action  of  appellants 
made  It  Impossible  for  appellees  to  take  the 
whole  of  the  cattle. 

The  bond  does  not  fix  the  amount  of  tbe 
attorney's  fees  to  be  allowed  in  case  of  a 
breach  of  the  contract,  and  the  Jury  were 
Instrncted  to  find  a  reasonable  fee;  but  there 
Is  no  testimony  as  to  what  would  be  a  rea- 
sonable fee,  and,  consequently,  there  was  no 
basis  for  the  finding  for  a  fee.  This  error  fs 
not  presented  by  appellants,  but,  being  of  a 
fundamental  character,  will  be  noticed  by 
this  court  Tbe  Judgment  is  also  for  ¥i!24. 


not  only  against  On  principal,  but  also 
against  tbe  sureties,  wbo  bad  only  boond 
themselves  In  tiM  anm  of  (600.  This  error  la 
also  fundamental.  The  prlndpal  and  intex- 
est  of  the  two  d^ms  amounted  to  9574^  and 
It  Is  evident  therefore,  that  the  jwj  placed 
the  attorney's  te»  at  9B0.  Both  of  the  cnors 
mentioned  can  be  cured  by  a  remittitur,  and. 
In  case  that  la  done  within  15  days,  the  Judg- 
ment will  be  affirmed;  otherwise.  It  will  be 
reversed,  and  tbe  cause  remanded. 


GALVESTON,  R  ft  S.  A.  BT.  C90.  T, 
JACKSON. 

(Court  of  avil  Appeals  of  Texas.    Uaich  2, 
1888.) 

Trllii— l!i8VBOonox»— AppuOABii.nT— ConcuB- 
aiao  NseuQaxoB— FBbLow  Scbvaxts. 

1.  In  an  action  agalns't  a  raOroad  company 
for  iDjiiriee  inflicted  on  plaintiff  hy  defendant's 
fireman,  wbo  sprang  from  his  engine  under  ap- 
prehension  of  danger,  and  struck  against  plain- 
tiff, where  the  daim  was  predicated  on  falltire  of 
the  engineer  to  obey  a  '*8top"  signfU.  and  the 
action  of  tbe  fireman,  which  was  saperioduced 
thereby,  and  it  was  not  alleged  or  proven  that 
tbe  fireman  would  have  been  frii^hteaed  hy  m 
**8low"  sicnal,  it  was  error  to  give  an  instruc- 
tion which  allowed  the  jury  to  find  for  plaintiff, 
tn  case  there  wss  failure  to  ot>ey  a  "slow"  sig- 
nal. 

2.  Where  the  negligence  of  a  railroad  com- 
pany in  failing  to  have  sufficient  brakes  on  its 
train  is  a  concurring  cause  of  an  injury  with 
the  failure  of  a  flagman  to  give  a  "slow"  signal, 
the  company  is  liaUe,  though  the  flagman  was  a 
fdlow  servant  of  the  persw  injured. 

Appeal  from  district  court  Bexar  conntj; 
J.  L.  Camp,  Judge. 

Action  by  Solomon  Jackson  against  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

Upson.  Bergstrom  &  Xewton,  for  appellant. 
J.  D.  Martin,  T.  M.  WatUngton,  and  J.  A. 
Buckler,  for  appellee. 

FLT.  J.  This  l8  a  snit  for  damages  result- 
ing from  personal  injuries  Inflicted  tipon  ap- 
pellee by  a  fireman  of  appellant  who  sprang 
from  a  train  under  apprehension  of  danjrer. 
and  struck  appellee.  This  is  a  second  ap- 
peal, and  reference  Is  made  to  the  decision 
of  this  court  and  the  supreme  court  for  a  full 
statement  of  the  pleadings  and  nature  of 
tbe  suit  87  &  W.  780,  and  90  Tex.  372,  3S 
S.  W.  745. 

The  second  asstennxent  of  error,  wliich 
complains  of  the  first  subdivision  of  the 
charge.  Is  well  taken.  The  charge  com- 
plained of  Is  as  follows:  "If  you  find  from 
tbe  testimony  that  at  tbe  time  plaintiff  was 
Injured  the  section  boss  sent  a  flagman  fOT- 
ward  to  signal  said  tndn  to  stop  or  alow 
up  (and  signaled  said  train  bimself  to  stop 
or  slow  up),  and  that  said  signals,  if  any, 
were  given  In  time  for  said  train  to  have 
stopped  or  lessened  Its  speed  before  It  reach- 
ed the  place  where  tbe  plaintiff  was  stand- 
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ing,  and  tbat  the  enflneer  In  charge  of  said 
train  aaw  said  slf^als.  If  any  (and  failed  to 
obey  them),  at,  haTing  seen  them,  was  im- 
aide  to  stop  said  train  or  lessen  Its  speed 
before  It  reached  the  place  where  plaintiff 
was  standing,  on  account  of  there  not  being 
a  saffldent  number  of  brakes  on  the  train, 
should  70a  And  there  were  not  a  sufficient 
nnmbor  to  enable  those  In  charge  of  said 
train  to  stop  it,  or  check  the  rate  of  speed 
of  said  train,  should  you  find  Its  speed  was 
not  checked,  with  ordinary  promptness,  and 
that  such  failure,  If  any,  was  n^Ugence, 
and  that  such  negligence,  if  any,  was  the 
direct  and  proximate  cause  of  plalntlfTs  In- 
Jury;  and  you  further  find  that  the  fireman 
of  said  train  saw  said  signals,  and  that  the 
engines  in  charge  of  said  train  was  unable 
to  stop  said  train  or  check  its  speed;  and 
yon  fnrthw  find  that  said  fireman,  under 
all  the  drcunurtances  and  surroundings,  had 
msoiuble  grounds  for  beUerlng,  and  did 
actually  bdier^  that  he  was  In  Imminent 
dangw  of  losing  his  life  or  receiving  great 
bodily  Injury,  If  he  remained  upon  said  en- 
gine, and  BO  believing  he  Jumped  from  said 
engine,  and.  In  so  doing,  fell  or  was  thrown 
against  plaintiff,  and  that  thereby  plaintiff 
was  Injured;  and  you  further  find  that  plain- 
tiff hlmsdf  was  not  guilty  of  any  negligence 
which  caused  or  contributed  to  his  Injury,— 
then  you  will  find  for  plaintiff."  It  was  al- 
leged In  the  petition  that  while  appellee  Was 
'^Forking  on  the  track  of  the  defendant 
aforesaid,  and  white  he  was  under  the  con- 
trol of  the  said  Dally  as  the  section  boss, 
and  whUe  he  and  the  others  who  were  there 
woAlng  with  him,  in  the  repair  of  said 
track,  said  freight  train  was  expected  to 
so<ni  pass  over  the  fuirt  of  the  road  or  track 
upon  which  they  were  making  the  repairs, 
and,  knowing  It  would  soon  pass  over  the 
same,  the  said  section  boss.  Dally,  sent  a 
flagman  in  the  direction  of  said  expected 
train,  with  InstructionB  to  signal  it  to  stop 
before  ft  reached  the  place  at  which  said 
work  was  being  done,  and  that  said  Sag- 
man  did  signal  said  train  in  time  for  it  to 
stop,  before  it  reached  tiie  piace  where  the 
plalirtlff  was  standing,  and  where  the  said 
reiwlrs  were  being  made  upon  said  track, 
but  through  the  negligence  and  gross  care- 
lessness of  the  engineer  in  charge  of  the  en- 
gine upon  said  train,  who  refused  to  obey 
said  signal  to  stop,  or  failed  to  see  It  through 
Inattention  to  his  duties,  and  said  train  did 
not  stop  or  lessen  its  speed,  until  It  had 
reached  the  place  where  the  plaintiff  was 
standing,  which  place  it  reached  a  great 
rata  of  speed,  to  wit.  twenty-five  miles  an 
hour,  and  that  as  it  approached  said  place 
the  said  boss,  Daily,  seeing  It  was  not  going 
to  stop,  blmself  again  signaled  the  said 
train  to  stop,  seeing  all  which  signals,  and 
knowing  the  track  was  being  repaired  at 
said  point,  the  said  fireman,  McCormlck,  had 
reasonable  grounds  for  believing  that  said 
track  was  not  In  condition  for  the  train 
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to  pass  over  It,  and  that  it  was  out  of  re- 
pair, and  that  some  of  the  rails  were  out  of 
place  and  off  the  track,  and  actually  be- 
lieved, and  liad  reasonable  grounds  for  be- 
lieving, that  it  would  be  dangerous  for  bim 
to  remain  upon  the  engine  any  -longer,  and 
that  the  only  way  for  him  to  escape  the 
danger  he  regarded  as  imminent  was  to  im- 
mediately Jump  firom  the  train,  which  he 
did.  Just  as  said  train  was  iiassing  where 
plaintiff  was  standing,  and  In  doing  so  Jump- 
ed upon  and  against  the  plaintiff,  as  stated 
In  the  first  count  of  the  amended  petition, 
and  injured  him  as  therein  stated,  from 
which  Injury  he  suffered  the  damages  there- 
in stated."  It  will  be  seen  that  the  dalm 
for  damages  Is  predicated  on  the  faUure  to 
obey  a  stop  signal,  and  the  consequent  ac- 
tion of  McCormlck,  the  fireman,  which  waa 
superinduced  thereby.  There  was  no  Issue 
as  to  a  faUure  to  obey  a  signal  to  run  slow 
raised  by  the  pleadings,  and  It  should  not 
have  been  presented  by  the  charge.  The 
evidence  Indicates  that.  If  a  Mow  lOgnal  had 
beoi  given,  the  fireman  would  not  have  been 
alanned,  and  would  not  tutve  left  the  engine. 
It  was  not  allied  nor  proven  that  he  would 
have  been  frigbtoied  by  a  slow  slgnaL  The 
negligence  of  appelant  In  failing  to  have 
sufficient  brakes  on  the  train  was  at  least  a 
concurring  cause  with  the  faflure  of  the 
flagman  to  give  the  slow  dgnal,  and  In  such 
case  ^pdlant  would  be  liable,  even  though 
the  flagman  was  a  fellow  servant  of  appel- 
lee. Eames  v.  Bailway  Oo.,  6S  Tex.  664; 
Seale  v.  Bailway  Oo.,  66  Tex.  277;  Oonxales 
r.  City  of  Galveston,  84  Tex.  1, 10  8.  W.  284; 
Bailway  Co.  v.  Sweeney,  6  Tex.  Oiv.  App.  173, 
24  8.  W.  947.  For  ttie  error  In  Oe  charge  the 
Judgmoit  la  reversed,  and  the  cause  re- 
manded. 


WILLIAMS  et  al.  r.  THOMAS  et  al. 
(Court  of  Oirn  Appeals  of  l^zas.    March  2S, 

1898.) 

PBUOBipnvB  Rights— DsKDs—DESCRiPTioir— 
Bdtfigibrot. 

A  deed  to  the  W.  %  of  the  W.  N.  Morris 
640  acres  is  Insofflcient  on  which  to  base  a  claim 
by  adverse  Dossession  to  the  W.  ^  of  the  W, 
IT.  Morris  6w  acres. 

Appeal  from  district  court,  Dallas  county;. 
Edward  Gray,  Judge. 

Suit  by  Mack  Williams  against  W.  H, 
Thomas  and  W.  F.  Olark  In  trespass  to  try 
title.  From  a  judgment  for  plaintiff,  de- 
fendant Clark  appealed,  and,  by  consent,  the 
Judgment  Is  aCBrmed.  From  a  Judgment  for 
defendant  Thomas,  plaintiff  appeals.  Re- 
versed. 

This  suit  was  originally  Instituted  on  the 
10th  day  of  April,  1^6,  and  prosecuted  by 
amended  petition,  filed  October  8,  1896,  by 
Mack  Williams  against  W.  H.  Thomas  and 
W.  P.  Clark,  in  fcHrm  of  trespass  to  try  title 
for  840  acres  of  land,  patented  to  W.  IT.  Mor^ 
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rlB,  March  26,  1863.  May  13,  1806,  defend- 
ant W.  H.  Thomas  amended,  disclaiming  all 
the  land  sued  for  except  the  W.  ^  of  the 
survey  of  640  acres,  to  the  suit  for  which 
he  demurred,  filed  plea  of  not  guilty,  and 
title  by  limitation  of  three,  five,  and  ten 
years,  and  claim  for  valuable  Improvements, 
itemizing  the  same.  He  also  Impleaded  his 
warrantor,  J.  H.  Cole.  February  15,  1897. 
defendant  Clark  amended  his  original  an- 
swer, filed  June  1,  1896,  and  his  second 
amended  original  answer,  filed  November  27, 
1896,  disclaiming  all  the  land  except  the  E. 
%  of  the  survey,  to  the  suit  for  which  he 
demurs,  and  pleads  not  guilty,  and  the 
three,  five,  and  ten  years  statutes  of  limita- 
tions, and  limitation  of  two  and  four  years' 
title  to  the  bounty  warrant,  by  virtue  of 
which  the  survey  was  located,  and  claims 
compensation  for  valuable  Improvements. 
Cole  answered  by  general  denial.  PlalntJfC, 
October  24,  1896,  filed  supplemental  petition, 
setting  up  that  the  land  was  patented  to  W. 
U.  Morris  the  26th  day  of  March,  1863;  that 
he  died  July  13,  1884,  leaving  his  daughter, 
Xancy  Williams,  his  only  heir;  that,  prior  to 
the  death  of  W.  U.  Morris,  the  heir,  Nancy 
Williams,  had  intermarried  with  P.  J.  Wil- 
liams, which  marriage  relation  continued 
untU  the  22d  day  of  October,  1887,  at  which 
time  P.  J.  Williams  died;  that  there  was 
bom  to  said  Nancy,  in  said  wedlock,  one  son, 
an  only  child,  the  plaintiff;  and  that  Nancy 
Williams  died  in  1893.  There  was  a  trial  on 
the  24th  day  of  February,  1897.  The  court 
Instructed  the  Jury  to  find  a  verdict  for 
plalntlfC  against  defendant  Clark  for  the  B. 
%  of  the  land  sued  for,  and  In  favor  of  W. 
H.  Thomas  for  the  W.  %  of  the  survey. 
Such  verdict  was  returned,  and  Judgment 
was  rendered  pursuant  thereto,  for  plaintiff 
against  Clark  for  the  E.  and  for  Thomas 
against  plaintiff.  Mack  Williams,  for  the  W. 

of  the  640  acres  of  land  sued  for.  De- 
fendant Clark  appealed  and  assigned  errors, 
bnt  on  February  24, 1898,  Clark,  by  his  attor- 
neys, makes  known  to  the  court  that  all  the 
points  at  Issue  between  him  and  plaintiff 
below.  Mack  Williams,  have  been  fully  set* 
tied,  and  he  agrees  that  the  judgment 
against  him  rendered  in  the  court  below  for 
the  R.  %  of  the  Morris  survey  be  affirmed; 
and  Mack  WUlIams,  appellee,  as  to  Clark, 
has  moved  the  court  to  affirm  the  Judgment 
as  to  Clark,  as  agreed  by  him.  The  motion 
win  be  granted,  and  the  Judgment  of  the 
lower  court  In  favor  of  Mack  Williams 
against  Clark  is  affirmed. 

Mack  Williams  has  also  appealed  from  the 
Judgment  against  him  In  favor  of  W.  H. 
Thomas,  and  assigned  errors. 

Morris  &  Crow,  for  appellant  W.  F.  Clark. 
■Geoi'  A.  TUterlngton.  for  ^»pdlant  Mack  WU- 
lIams.  R.  D.  Ooughanour,  for  appellee  W.  H. 

Thomas. 

COLLARD,  J.  (after  stating  the  facts). 
The  appeal  of  WlUlune  against  Thomas  is 


mainly  upon  the  ground  that  the  court  erred 
In  instructing  the  Jnry  to  find  for  Thomas 
as  to  the  W.  %  of  the  d4<Hicre  surrer-  The 
proof  fails  to  support  the  pleas  of  three  and 
ten  years*  limitation,  pleaded  by  Thomas. 
He  exhibited  no  title  from  the  soverelgnt> 
of  the  soil,  and,  though  his  possession  ma? 
have  been  for  the  full  period  of  ten  yean 
prior  to  suit,  the  statute  was  not  put  in 
motion  under  such  possesion  until  October 
22,  1887,  at  which  time  plaintiff's  mother  be- 
came a  widow  by  the  death  of  her  busband. 
P.  J,  Williams,  this  suit  having  been  brong&t 
April  10,  1896.  The  Thomas  posseaslon  be- 
gan In  188S,  and  W.  U.  Morris  died  July  13. 
1884,  so  that  the  statute  did  not  run  against 
him  before  his  death.  His  daughter,  Mrs. 
Nancy  Williams,  was  a  married  woman,  wife 
of  P.  J.  Williams,  at  that  time.  The  suffi- 
ciency of  the  proof  to  sustain  the  plea  of 
five  years  Is,  then,  the  only  question  for  ua 
to  decide  at  this  time.  The  deed  on  which 
the  plea  rests  Is  a  tax  deed,  exeented  by  C. 
B.  Gillespie,  tax  collector  of  Dallas  county, 
to  John  £L  Cole,  of  date  the  6th  day  of  May. 
1884.  duly  authenticated  for  record  tbe  26th 
of  May,  1884,  filed  for  record  In  the  office  of 
the  county  clerk  of  Dallas  county,  where  tbe 
land  lies,  and  duly  recorded  In  Uie  deed  n^*- 
ords  of  the  county.  May  31, 1884.  This  deed 
described  the  land  conveyed  as  *Ue  follow- 
ing described  tracts  or  parcel  of  land,  viz. 
situated  In  the  county  of  Dallas,  state  oi 
Texas,  and  being  the  W.  %  of  the  W.  N.  Mor- 
ris 640-acre  survey,  and  being  the  remainder 
of  said  survey  not  paid  on  by  W.  £L  Hall." 
The  land  In  controversy  Is  the  W.  H  of  thp 
W.  U.  Morris  &10  acres,  situated  In  Dallas 
county.  W.  N.  Morris  and  W.  U.  Morris  are 
not  identical  names  of  the  same  person. 
BatUe  V.  Quedry,  58  Tex.  114;  Golden  v.  Pat- 
terson, 56  Tex.  628;  Crumbley  v.  Busse  (Tex. 
Civ.  App.)  32  S.  W.  440;  Clark  v.  Klrby  (Tex. 
Civ.  App.)  25  S.  W.  1096.  The  question  Is  not 
one  of  idem  sonans,  bnt  one  at  identity.  Tbe 
record  of  the  deed  conveying  the  W.  K  of  the 
W.  N.  Morris  survey  would  not  constitute  »» 
ace  of  claim  to  the  W.  %  of  the  W.  U.  Morris 
survey.  The  deed,  to  be  good  as  supporting 
the  plea  of  five  years'  limitation,  must,  by  its 
own  terms,  convey  the  land  claimed,  and  it 
cannot  be  aided  by  parol.  The  deed  read  in 
evidence  by  Thomas  Is  not,  tested  by  Its  owq 
terms,  a  deed  to  any  part  of  the  W.  tf.  Monis 
survey,  and  does  not  8nN>o<rt  tbe  plea  under  the 
five-years  statute  of  llmltatlcm.  Wofford  v. 
McKlnna,  23  Tex.  36;  Clark  v.  Klrby  (Tex. 
Civ.  App.)  25  S.  W.  1097;  Brokel  v.  McKech- 
nle,  69  Tex.  32,  6  S.  W.  623;  Murphy  t.  Wdd- 
er,  68  Trac.  Because  of  the  errtn-  In  ttie 

charge  of  the  court  directing  the  Jury  to  re- 
turn a  venUct  for  defendant  Thomas,  the  Judg- 
ment should  be  reversed,  but,  because  of  other 
Issues  not  determined.  It  would  not  be  proper 
to  reform  or  render  Judgment.  It  Is  ordered 
that  the  Judgment  of  the  lower  court  be  re- 
versed, and  the  cause  remanded.  Reversed  and 
remanded. 
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WESTERN  UNION  TEL.  00.  t.  MITOTm.T.. 
<Coart  of  CHtU  Apiwals  of  Texai.   March  23, 
1888.) 

APPBAL — ^DlBHlBSAL  Ot  C1.OSE. 

A  demarrer  to  the  petition  was  sustained, 
and  the  cause  dtsinissed  on  plaintltCB  declining 
to  amend.  This  Judgment  was  rerened  "by  the 
court  of  cirO  appeals.  On  a  subsequent  appeal 
the  excepti(ms  to  the  petition  were  certified  to 
the  supreme  cocrt,  which  held  them  to  be  well 
taken.  Edd,  that  the  court  of  ciril  appeals 
wonld  not  dismiss  the  cause  because  of  uie  de- 
cision of  the  suprane  court,  where  the  defect 
In  the  petition  was  amendable. 

Appeal  from  district  CQort,  Hays  county; 
H.  Teiclimaeller,  Judge. 
'  Action  by  W.  F.  UltcbeU  against  the 
Western  TTnion  Telegraph  Company.  There 
was  a  judgment  for  plaintifF,  and  defendant 
appeals.  Beversed. 

John  A.  Oreen,  Sr.,  Hutchison  &  Franklin, 
and  John  A.  Green,  Jr.,  for  appellant.  L.  H. 
Browne  and  Brown  &  Prltchett,  for  appellee. 

KEY,  J.  This  is  the  third  appeal  In  this 
case.  Our  former  decisions  reported  in  24 
8.  W.  550,  and  33  S.  W.  1016,  disclose  the 
nature  of  the  case.  At  the  last  trial  In  the 
district  court  the  plaintiff,  Mitchell,  obtained 
a  Terdlct  and  Judgment  for  $0,100.68,  and 
the  defendant  has  appealed.  On  this  ap- 
peal this  court  concluded  to  certify  three 
questions  to  the  supreme  court  for  decision; 
and  the  opinltm  of  that  court  on  the  ques- 
tions referred  to  will  be  found  tn  44  S.  W. 
274.  That  opinion  holds  that  the  trial  court 
erred  in  not  sustaining  appellant's  special  ex- 
ception to  appellee's  peUtlou,  "because  It  is 
not  allied  Uiereln  when,  where,  and  In 
what  manner  he  could  have  arranged  to  get 
water  for  his  cattle,  and  thereby  avoided  tbe 
injuries  complained  or';  and  it  also  holds 
that  the  court  erred  in  charging  the  Jury  that 
delivery  of  the  telegram  to  the  plaintiff's 
wife,  at  his  place  of  residence,  during  his 
absence,  would,  in  contemplation  of  law, 
have  been  a  delivery  to  him.  The  other  ques- 
tion certified  was  decided  against  appellant 
but  the  decision  on  the  two  points  referred 
to  will  require  a  reversal  of  the  case.  Many 
of  tbe  other  questions  presented  on  this  ap- 
peal were  decided  against  appellant  on  one 
or  botb  of  tbe  former  appeals,  and,  except 
as  to  tbe  point  hereafter  adverted  to,  we  ad- 
here to  our  former  decisions.  We  shall  not, 
In  this  opinion,  discuss  In  detail  the  numer- 
ous questions  presented  in  appellant's  brief, 
but  content  ourselves  with  the  announce- 
ment that,  except  as  to  the  two  points  de- 
cided In  its  favor  by  the  supreme  court,  we 
do  not  think  reversible  error  is  shown. 

Since  the  decision  of  the  supreme  court  on 
the  questions  certified,  appellant  has  filed  in 
this  court  a  motion,  asking  that  the  Judg- 
ment appealed  from  be  reversed,  and  that 
thecause  be  dismissed.  This  latter  request  Is 
based  upon  the  following  facts:  Upon  the 
first  trial  12i6  district  court  sustained  a  gen- 


eral demurrer  and  several  special  exceptions 
to  the  plaintiff's  petition,  Including  the  one 
which  the  supreme  court  holds  was  well  tak- 
en. The  plaintiff  then  filed  a  trial  amend- 
ment, and,  as  thus  amended,  the  court  sus- 
tained the  same  exceptions  to  the  petition. 
The  plaintiff  then  declined  to  further  amend, 
whereupon  the  court  dismissed  his  cause, 
and  he  appealed  to  this  court.  On  that  ap- 
peal we  held  that  the  petition  was  not  ob- 
noxious to  any  of  the  exceptions  made  to 
it,  and  reversed  and  remanded  the  cause. 
On  the  last  trial  the  court  below  followed  the 
decision  of  this  court,  and  overruled  all  the 
exceptions  to  the  petition,  including  the  one 
which  the  supreme  court  holds  should  have 
been  sustained.  Accepting,  as  we  do,  the 
decision  of  tbe  supreme  court  as  the  law  of 
the  case  on  the  question  referred  to.  It  fol- 
lows that  we  committed  an  error  wben  we 
reversed  the  judgment  which  dismissed  the 
case;  and,  because  of  such  error,  counsel  for 
appellant  contend  that  we  should  now,  at 
a  subsequent  term  of  court,  enter  a  Judg- 
ment dismissing  the  plaintiff's  cause.  No 
authority  has  been  cited  in  support  of  this 
contention,  and  It  Is  not  believed  that  any 
can  be  found.  There  Is  nothing  to  Indicate 
that  appellee's  failure  to  further  amend  his 
petition  was  for  any  other  reason  than  a 
bona  fide  belief  on  the  part  of  his  counsel 
that  it  was  sufllclent,  and  not  subject  to  the 
objections  urged  against  It.  On  the  con- 
trary, the  fact  that  this  court  held  the  peti- 
tion to  be  sufficient  Is  evidence,  to  our 
minds,  that  the  refusal  to  amend  was  not 
captious,  but  rested  upon  a  sincere  belief 
that  the  pleading  was  sufficient.  Then  why 
should  we  dismiss  the  case  now,  and  cut 
the  plaintiff  off  from  all  opportunity  to 
amend  and  cure  a  defect  easily  remedied 
by  amendment?  It  Is  true  that  he  took  the 
risk  on  the  first  appeal  of  having  the  judg- 
ment dismissing  his  cause  affirmed.  But 
It  was  not  affirmed,  and  he  was  granted  a 
new  trial;  and  the  motion  now  under  con- 
sideration In  effect  asks  this  court  to  set 
aside  its  Judgment  of  reversal  rendered  at  a 
former  term,  and  to  affirm  the  judgment  of 
illsmissal,  which  was  then  erroneously  set 
aside.  True,  the  motion  does  not  request 
us  to  formally  vacate  the  former  judgment 
of  this  court,  and  formally  affirm  the  judg- 
ment of  dismissal;  but  It  does  request  us  to 
enter  an  order  dismissing  the  plaintiff's  suit 
because  this  court  ought  to  have  affirmed 
the  Judgment  of  dismissal.  Even  if  we 
have  tbe  power  to  grant  a  motion  the  ob- 
ject of  which  is  to  nullify  a  judgment  ren- 
dered by  this  court  at  a  former  term,  we  do 
not  feel  disposed  to  exercise  It  In  this  in- 
stance, because,  considered  on  its  merits, 
we  do  not  t>el[eve  the  motion  shows  a  suffi- 
cient reason  for  the  dismissal  by  this  court 
of  plaintiff's  cause  of  action.  For  the  rea- 
sons given,  the  judgment  will  be  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 


Digitized  by  Google 


1076 


SOUTHWESTERN  REFORTEB. 


CTex. 


SIMPSON  et  al.  r.  JOHNSON. 
(Ooort  of  Oiril  Appeals  of  Tbzas.    March  23, 

18U8.) 

^■BPABS  TO  TbT  TITLI  —  DBID  BT  SlXBOUTORS — 

Names  Idem  Sonami  — DBsCKimoM  is  Dbbd  — 
StATUTBS  OV  LiIHITlTIOX — Adtbrbi  PoSSBSStOX 
— SORPRtaB— iKPROTXMSNTt. 

L  Under  LawE  1893,  c.  79,  TalMatlD?  all  sales 
of  real  estate  theretofore  made  hj  execatora  in 
pafBuance  of  willa  admitted  to  probate  in  oth- 
er states,  a  deed  so  made  in  another  state,  in 
1883,  was  not  obnozioas  to  the  objectlim  mat 
sDch  executors  had  not  Qnalified  under  tha  lo- 
cal law. 

2.  Hie  name*  "Hilbnm,"  "Hcdbein.''  and 
"Holburn"  are  not  Idem  sonana. 

3.  Deeds  attempting,  but  unsnccessfully,  to 
describe  the  land  thereby  conveyed  by  the  name 
of  the  surrey  thereof,  and  not  containlDg  snffi- 
dent  description,  independent  of  such  name,  to 
establish  an  identity  between  such  land  and  the 
land  in  controTersy,  together  with  parol  testi- 
mony in  aid  of  such  attempted  description,  were 
property  excluded  in  an  action  in  whfch  the  title 
waa  fn  lasne,  as  the  admission  thereof  would 
have  bem.  in  effect,  the  estabUshment  ot  such 
convCTaoces  by  parol  testimony. 

4.  There  can  be  no  assertion  of  adrerse  pos- 
aeaaion  in  connection  with  deeds  which  do  not 
describe  the  land  in  controTeray. 

5.  Where  defendants  had  no  plea  setting  out 
by  metes  and  bounds  the  particular  160  acres 
to  which  they  claimed  to  be  entitled  by  adverse 
poBsesuon,  the  court  could  not,  in  treq>aBs  to 
try  title,  carre  from  a  larger  tract  in  contro- 
versy 160  acres  in  HvAt  favor. 

6.  There  was  no  error  in  refnalng  to  permit 
defendants  to  withdraw  their  announcement  of 
ready  for  trial,  and  to  continue  the  case,  on  the 
ground  of  snrpriBe  br  the  exclusion  of  certain 
evidence,  where  nen  evidence  was  properly 
excluded. 

7.  Defendants,  who  were  in  possession  of  the 
land  In  controversy  under  deeds  void  for  want 
of  description,  were  not  entitled  to  payment  for 
their  improvements  thereon,  as  they  wm  not 
possessors  in  good  faith. 

Aifpeal  bom  dtetrlet  conrt,  SIciLainan  oomity; 
John  L.  Dyer,  S^^edal  Judge. 

Tkeapaas  to  try  title  by  Hn^  M.  JdhnnoD 
agafnat  W.  31.  Simpson  and  othen.  From  a 
Judgment  In  favor  of  plaintiff,  defendants  ap- 
peaL  Afflrmed. 

Herring  &  Kdley,  for  appellants.  I*  C. 
Alexander,  Jas.  I.  Moore,  and  Chaa.  A.  Jen- 
nings, for  anipeUee. 

FISHER,  G.  J.  This  Is  a  suit  by  appellee. 
Johnson,  In  trespass  to  try  title,  to  recover  the 
Robert  Holbein  surr^  of  320  acres  of  laud, 
located  In  McLennan  county.  Mrs.  Dwyer, 
formerly  Bonner,  and  her  husband,  made  them- 
tfelres  parties  defendant  to  the  suit,  and  al- 
leged, In  substance,  that  appellant  Simpson 
was  their  tenant.  They  also  brought  Id  one  J. 
L.  Sears,  and  sought  to  recover  against  him  on 
the  covenauta  of  warranty  in  a  deed  executed 
by  Sears  to  Fellows,  under  whom  Mrs.  Dwyer 
holds,  the  case  was  tried  before  the  court,  and 
Judgment  resulted  in  favor  of  the  plaintiff  for 
the  land  sued  for,  and  that  the  defendants  take 
nothing  on  their  warranty  against  Sears. 
The  plalntUTs  title  Is  as  follows:  Patent  to 
the  land  In  question  from  the  r^ubllc  of  Texas 
to  Robert  Holbein  dated  August  80^  Ism. 


This  land  Is  described  as  "320  acres  of  land  in 
MUam  county,  on  Hog  creek,  a  ftHrk  of  the 
Bosque,  about  20  miles  from  the  village  of 
Waco,  beginning  at  the  northwest  comer  of  the 
survey  made  for  F.  Thompson,  and  the  north- 
east comer  of  this  survey,  from  which  a  pecan 
marked  'J*  bears  north,  S3  west,  60  vrs.; 
thence  south,  cK)  east,  220  vrs.,  to  Hog  creek; 
1,344  vrs.  to  the  southeast  comer  of  this  snr^ 
vey;  tbence  south,  00  west,  1,344  vrs.,  to  the 
southwest  comer  of  this  survey  In  prairie; 
thence  north,  30  west,  1344  vrs.  to  northwest 
comer;  thence  north,  60  east,  1,220  vrs.;  cross 
the  creek  1,344  vrs.,  to  the  beginning."  The 
patent  was  recorded  In  McLennan  county  the 
11th  of  November,  1870.  A  power  of  attomey. 
from  Robert  Holbein  to  E.  Smith  Merrltt.  dat- 
ed the  31st  of  July,  1845.  to  sell  and  transfer 
320  acres  of  land,  and  to  locate  and  patent  the 
6ame»  being  the  land  to  which  Holbein  was  en- 
titled as  a  headrlght.  Also  a  deed  of  same  date 
from  said  Holbein  to  Merrltt  for  a  ocotidoa- 
tlon  of  $320,  conveying  to  him  said  Hotbein's 
headrlj^t  of  320  acres  to  which  he  was  en- 
titled as  a  citlsen  under  the  laws  of  Texas,  to 
take  and  receive  patent,  etc.  These  papers 
were  recorded  In  McLennan  county  the  3d  of 
January,  1S60.  A  genoal  powor  of  attomey 
from  B.  Smith  Merrltt  to  P.  O.  Merrltt  to  sell 
and  convey  the  land,  executed  the  Btb  of  An- 
gust.  1868,  recorded  in  McLeman  comrly  the 
Bd  of  January.  1860.  Warranty  deed  tram  EL 
&  Merrltt,  by  P.  G,  Merritt,  attomey,  to  W.  W. 
Leband.  for  the  land  In  controversy.  Deed 
from  W.  W.  Leband  or  Leiand  to  William 
Wilkeson,  of  the  state  of  New  fork,  dated  Jan- 
uary 6,  1860.  A  certified  copy  of  the  last  wHt 
of  WlUlam  Wilkeson,  dated  the  22d  of  April, 
1882,  devising  his  estate,  real  and  personal,  to 
his  executors,  John  Wilkeson,  Chaiies  F. 
Swan,  and  Henry  Ware  Sprague,  and  the  sur- 
vivors of  than,  in  trust  to  divide  bis  estate 
among  certain  legatees,  among  which  waa  one 
share  to  his  nephew.  Hugh  Johnson,  and  also 
to  conv^  portion  of  the  estate  In  settlement  of 
the  shares  going  to  the  legatees,  and  that  their 
actltoi  should  be  finaL  Swan  failed  to  qualify 
as  executor.  The  otb^  two  executors  duly 
qualified,  and  the  will  was  probated  In  Erie 
county,  N.  Y..  on  the  ISth  day  of  December. 
1882.  No  bond  was  required  of  the  executors, 
and  the  wHl  was  filed  for  record  In  McLennan 
county  on  the  17th  of  April,  1895.  Tbese  ex- 
ecutors neva*  qualified  In  Texas.  A  deed  from 
John  Wilkeson  and  Henry  Ware  Sprague,  as 
executors  of  the  will  of  William  Wilkeson. 
conveying  the  land  In  controversy  to  Hug^  M. 
Johnson  on  the  IStb  of  December.  1883,  which 
was  recorded  in  McLoman  county  on  the  14tb 
of  January,  1884. 

Defendants  Introduced  In  evidence  a  deed  of 
date  the  3d  of  August  ISBO,  executed  by  Jacob 
Gross,  assessor  and  ctAlector  of  taxes  for  Milam 
county,  to  C.  M.  Hubby.  This  deed,  in  effect, 
recited  that  by  assessment  made  In  confOnulty 
with  law,  there  was  due  and  owing  the  state  of 
Texas  and  county  of  Milam  from  Robert  Hol- 
burn the  sum  of  I--—  and  twenty-fwr 
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«enta,  assessed  as  taxes  for  the  year  ISW 
upon  the  taxable  proper^  of  said  Robert  Hot- 
burn;  then  proceeded  to  state  that  Robert 
Holbam  failed  and  refused  to  pay  tbe  taxes 
required  by  law,  and  tbat  Jacob  Gross,  as  as- 
sessor and  collector  of  Milam  county,  did,  on 
the  17th  of  June,  1850,  by  Tlrtne  of  tbe  tax 
list,  levy  upon  tbe  following  prop«-ty  of  said 
Robert  Holbam;  then  proceeds  and  substan- 
tially describes  tbe  same  land  as  that  set  out 
And  described  In  the  patent  heretofore  stated, 
but  there  Is  no  statement  to  the  effect  that 
this  was  tbe  Robert  Bl&Ibeln  survey,  and  states 
that  advertisements  were  posted  as  required, 
and  that  the  land  was,  on  the  3d  of  August, 
put  up  and  sold  at  public  auction,  and  atructE 
off  to  Oaleb  M.  Hubby,  he  being  me  highest 
and  best  bidder,  and  conveys  to  the  said  Hubby 
all  the  right,  title,  and  interest  therein  of  the 
said  Robert  Holbura  This  deed  was  duly  ac- 
knowledged by  Jacob  Gross  In  his  official  ca- 
pacity, and  flled  for  record  In  Milam  county 
«n  the  13th  of  June,  1862,  and  flled  for  record 
on  the  5tb  of  May,  1S66,  In  McLennan  county. 
A  general  warranty  deed  from  J.  L.  Sears  to 
'V^'illtam  Fellows,  dated  October  13,  180G,  and 
recorded  in  McLennan  county  on  the  14th  of 
Xovember,  1806,  conveying  "the  following  de- 
scribed land  In  McLennan  county,  to  wit:  Be- 
ing tbe  headrlgbt  originally  granted  to  Robert 
Hilbom,  and  containing  320  acres,  on  the  wa- 
ter of  Hog  creek,  sold  to  J.  0.  Johnson  by  O. 
M.  Hubby  June  30,  1S5S;  and  for  a  more  par- 
ticular description,  reference  Is  here  made  to 
the  records  of  said  McLennan  county.  Book  H, 
]Hlge  701.'" 

There  Is  some  evidence  In  tbe  record  bearing 
upon  the  question  of  limitation,  tendhig  to  show 
possession  and  paymrat  of  taxes,  and  there  is 
some  evidence  bearing  nptm  the  question  of 
Improvements  In  good  faith;  all  of  which  It  la 
unnecessary  for  us  to  set  out,  or  base  any  con- 
■dualons  upon.  In  view  of  the  disposition  we 
make  of  the  questions  raised  hi  the  case. 

The  first  assignment  of  error  complains  of 
the  ruUi^  of  the  conrt  In  admitting  In  evl- 
■dence  the  deed  executed  by  tbe  two  execu- 
tors of  the  will  of  William  Wilkeson,  de- 
ceased, to  appellee,  Johnson.  These  objec- 
tions are  to  the  eCCect— First.  Tbat  the  ex- 
ecutors had  never  qualified  under  tbe  laws 
of  the  state  of  Texas;  therefore  had  no  au- 
thority to  convey  lands  situated  here.  Sec- 
ond. That  a  conveyance  could  only  be  exe- 
cnted  by  all  three  of  the  executors  named 
in  the  wllL  The  last  ground  of  objection, 
though  assigned,  was  not  preserved  In  the 
bill  of  exceptions,  and  we  will  not  pass  up- 
on this  objection.  Tbe  first  objection  can 
be  answered  by  a  reference  to  the  healing 
act,  passed  by  the  23d  legislature  In  1888 
<page  102).i  We  think  the  conveyance  In 
-question  comes  wltbin  the  meaning  and  pur- 
Tiew  of  that  act. 

Tbe  second  assignment  of  error  complains 
•of  the  refnsal  of  the  court  to  admit  certain 


I  taws  1893.  c.  79. 


deeds  In  evidence,  and  parol  evidence  tend- 
ing to  aid  the  description  contained  In  these 
deeds.  The  first  of  these  deeds  was  from 
C.  M.  Hubby  to  J.  0.  Johnson,  executed  the 
30th  of  June,  1868,  conveying  "a  certain  tract 
or  parcel  of  land  of  320  acres,  situated  on  the 
waters  of  Hog  creek,  the  headrlgbt  origi- 
nally granted  to  Robert  Hllburn,  and  sold 
by  assessor  and  collector,  Jacob  Gross,  of 
Milam  county,  for  taxes  for  tbe  years  1848 
and  1819,  and  purchased  by  me;  and  for  a 
more  particular  description  reference  is  made 
to  files  In  proper  office."  This  deed  was  re- 
corded in  McLennan  connty  on  the  14tb  of 
February,  1809,  In  Book  H,  pages  701  and 
702,  of  McLennan  Connty  Deed  Records. 
The  other  deeds  which  were  offered  and  ex- 
cluded contained  virtually  tbe  same  descrip- 
tion. Tbe  parol  testimony  which  was  offer- 
ed and  excluded  was  to  the  effect  that  the 
Robert  Holbein  surrey  was  also  known  as 
the  Robert  Hllburn  survey,  and  tbat  there 
was  only  one  survey  of  that  name  located 
on  Hog  creek,  McLennan  county.  It  Is  in- 
sisted tbat  the  names  Hllburn  and  Holbein 
and  Holbum  are  Idem  sonans,  and,  such  be- 
ing the  case,  the  similarity  of  names  would 
Idraitify  tbe  survey  described  in  these  deeds 
as  the  survey  in  controversy.  We  have  care- 
fully examined  many  authorities  upon  the 
question  of  Idem  sonans,  but  It  is  unnec- 
essary for  ns  to  refer  to  them  here,  as  up- 
on this  question,  as  well  as  many  others, 
there  Is  much  confilct  of  authority.  But 
after  mature  consideration,  we  are  prepared 
to  agree  with  tbe  views  of  tbe  trial  court 
upon  this  question,  and  hold  tbat  tbe  names 
are  not  Idem  sonans.  Independent  of  the 
identity  of  tbe  survey  by  name,  there  is  not 
sufficient  description  contained  In  these  deeds 
to  establish  an  identity  between  tbe  land 
there  described  and  that  in  controversy. 
The  broad  reference  made  to  "tbe  files  In 
the  proper  office"  which  Is  contained  In  the 
deed  from  Hubby  to  Johnson  Is  too  general. 
The  deed  therein  referred  to  was  the  one 
executed  by  Gross  as  collector  of  taxes  of 
Mllam  county,  and  it  is  attempted  to  be  de- 
scribed as  a  deed  wherein  the  Robert  Hll- 
burn survey  was  sold  for  tbe  taxes  for  the 
years  1848  and  1819.  In  fact,  tbe  deed  exe- 
cuted by  Gross  was  only  for  the  taxes  due 
for  tbe  year  1840,  and  he  sold  It  for  the 
taxes  due  by  Robert  Holbnrn.  Independ- 
ent of  the  deed  executed  by  Gross,  which 
was  admitted  In  evidence,  aU  of  the  deeds 
which  were  excluded  do  not  in  any  manner 
Identify  the  land  In  question,  unless  we 
would  hold  that  Robert  Hllburn  was  the 
same  as  Robert  Holbein.  This  we  cannot 
do.  Therefore  it  Is  not  a  proper  case  In 
which  the  court  could  have  admitted  ex- 
trinsic evidence  to  aid  an  Imperfect  descrip- 
tion. Here  is  a  total  absence  and  want  of 
description.  The  testimony  which  was  of- 
fered for  the  purpose  of  aiding  the  deeds  In 
this  respect  would  have  established  a  de- 
scription, Independent  of  what  was  contaln- 
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ed  In  the  deeds.  In  other  words,  It  would 
hare  been,  In  effect,  permitting  these  par- 
ties by  parol  testimony  to  hare  established 
and  proven  deeds  and  conreyances  to  the 
land  In  question.  While  there  may  hare 
been  descriptive  matter  In  the  deed  from  the 
collector,  Gross,  Independent  of  the  name  of 
the  surrey,  to  have  Identified  the  land  In 
controversy,  still  this  description  Is  not  kept 
up  or  continued  in  the  other  deeds,  and,  such 
being  the  case,  the  defendants  have  failed  to 
connect  themselves  with  the  deed  executed 
by  the  collector.  Gross. 

It  is  complained  that  the  Court  erred  in  not 
sustaining  the  appellants'  pleas  of  three  and 
five  years'  limitation.  The  possession  as- 
serted by  them  was  under  deeds  which  we 
have  Just  held  were  properly  excluded  for 
the  reason  that  they  did  not  describe  the 
land  in  controversy.  Such  being  the  case, 
of  course  there  could  be  no  assertion  of  right 
In  connection  with  these  deeds  under  the 
three  and  dve  years'  statutes  of  limitation. 

It  Is  next  contended  that  the  court  erred 
In  not  sustaining  appellants'  plea  of  10  years* 
limitation.  The  deeds  under  which  they 
held  possession,  failing  to  describe  the  land, 
would  only  authorize  them  to  recover  under 
this  plea,  if  at  all,  160  acres.  There  Is  some 
evidence  In  the  record  tending  to  show  that 
the  appellants  had  been  In  actual  possession 
of  a  few  acres  of  the  land  In  controversy  for 
10  years  or  over;  still  they  had  no  plea  un- 
der which  the  court  could  have  decreed  to 
them  100  acres  of  the  land  In  controversy. 
We  might  assume  it  to  be  a  correct  princi- 
ple that  actual  adverse  possession  of  less 
than  160  acres  of  a  larger  tract  would  give 
such  naked  possessor  the  right  to  the  full 
quantity  conferred  upon  bim  by  the  statute; 
but  where  he  seeks  to  recover  the  160  acres 
allowed  by  the  statute,  which  Is  a  part  of  a 
lai^r  survey,  he  should,  In  his  plea  upon 
that  question,  set  out  by  metes  and  bounds 
the  particular  160  acres  to  which  he  may  be 
entitled;  otherwise  the  court  could  not  en- 
ter a  decree  carving  from  the  larger  tract 
160  acres  in  his  favor. 

In  the  appellants'  seventh  assignment  of 
error  they  contend  that  the  deed  from  the 
tax  collector,  Gross,  to  O.  M.  Hubby  was  a 
superior  outstaudlng  legal  title,  and  that  for 
that  reason  the  plaintiff  should  not  have  re- 
covered. The  contention  Is  that,  while  there 
la  no  evidence  In  the  record  showing  the  ex- 
istence of  the  prerequisites  required  by  law 
in  order  to  a  valid  sale  by  a  collector  of  tax- 
es, the  antiquity  of  the  deed  in  question 
would  carry  with  It  the  presumption  of  the 
existence  of  all  things  necessary  to  a  valid 
sale  by  the  collector.  We  need  not  pass  up- 
on this  view  of  the  question,  because  the 
deed  upon  its  face  shows  that  the  collector 
levied  upon  and  sold  the  land  for  the  taxes 
due  by  one  Robert  Holburn,  who  In  no  wise 
Is  shown  to  be  connected  with  the  title  to 
the  land  In  qoestlon,  or  ever  owned  the  sur- 
vey In  omtroTer^.   Robert  Holbein  vas  tbe 


owner  of  the  survey,  and.  If  any  taxes  were 
due  upon  It,  It  was  from  him;  but  the  deed 
from  Gross  does  not  recite  that  he  was  doe 
any  taxes,  or  that  the  land  was  sold  for 
taxes  due  by  him,  but  from  one  Robert  Hot 
burn.  We  have  held  that  these  two  names 
are  not  idem  so  nans.  The  collector  bad  no 
power  to  levy  upon  and  seize  the  property 
of  Robert  Holbein  and  sell  it  for  tbe  taxes 
due  by  one  Robert  Holburn. 

The  appellants,  in  their  ninth  assignment 
of  error,  complain  of  the  refusal  of  the  court 
to  permit  them  to  witfidraw  their  announce- 
ment of  ready  for  trial,  and  continue  the 
case,  on  the  ground  that  they  were  surprised 
at  the  ruling  of  the  court  In  excludlnsr  their 
deeds,  and  In  refusing  to  permit  parol  evi- 
dence Identifying  the  land  In  question. 
There  was  no  error  In  this  ruling.  The  court 
properly  excluded  the  deeds,  and  properly 
held  that  the  description  could  not  be  aided 
by  extrinsic  evidence.  That  part  of  tbe  tes- 
timony by  which  they  desired  to  aid  the  de- 
scription in  the  deed  from  Sears  to  Fellows, 
upon  which  tbey  sought  to  recover  for  the 
breach  of  warranty,  was  really  testified  to 
by  Sears;  but  the  court  properly  hdd  that 
no  Judgment  could  be  rendered  against  Sears 
for  a  breacb  of  the  warranty  contained  in 
his  deed  to  Fellows,  because  Sears  did  not, 
by  that  deed,  convey  the  land  In  controTersy. 
but  conveyed  tbe  Robert  Hilbum  survey. 
What  Is  here  said  in  effect  diqmses  of  tbe 
question  raised  In  the  eighth  asBignment  of 
error. 

It  Is  farther  contended  that  the  appellants- 
were  entitled  to  pay  for  the  improvements, 
as  there  Is  some  testimony,  so  it  Is  contend- 
ed, tending  to  show  that  they  were  possess- 
ors In  good  faith  of  the  land  in  question. 
All  the  Improvements  that  were  pat  upon 
the  land  were  placed  there  at  a  time  when 
the  appellants  and  those  under  whom  they 
claim  held  under  the  deeds  which  we  have 
shown  to  be  void  for  want  of  description. 
The  courts  have  gone  very  far  in  extending 
relief  of  this  character  to  those  In  possession 
of  land,  but  we  understand  the  role  now  to 
be  to  the  effect  that  one  holding  under  a 
deed  void  upon  its  face  Is  not  entitled  to  the 
protection  accorded  to  a  possessor  in  good 
faith. 

The  appellants,  on  page  33  of  their  brief, 
have  presented  what  they  term  an  addi- 
tional proposition  under  tbe  seventh  assign- 
ment of  error.  There  Is  nothing  whatever 
contained  In  tbe  seventh  assignment  of  errxx 
that  in  any  wise  touches  upon  the  questlOD 
embraced  In  this  proposition.  Furthermore, 
there  is  no  bill  of  exception  in  the  record 
raising  this  question,  and  It  does  not  seem 
to  have  been  called  to  the  attention  of  the 
trial  court.  It  does  not  relate  to  an  error 
fundamental  In  character,  and  one  which 
could  not  have  been  waived  by  the  appel- 
lants on  the  trial  below.  We  find  no  error 
In  the  record,  and  the  Judgment  Is  alltrmed. 
Affirmed. 
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OWENS  T.  HEIDBREDER. 
(CoDrt  of  DtU  Appeals  of  Texas.    March  23. 
1888.) 

Mbchikicb*  LiBBS— Uobtoaoks— Prioxitt— Jds«- 
KBKT— Ria  Jddioata. 

1.  One  pnrchaaing  land  nnder  foredoenre  of 
mechajiics*  liens  la  anbroKated  to  the  rights  of 
the  lieoors,  under  Ber.  St  ISM.  art.  3801,  to 
hare  the  improvements  contribnted  by  them  scdd 
to  pay  their  claims,  as  against  a  mortgagee  not 
a  partT  to  the  foreclosure. 

2.  Where  a  mortgagee  and  mechanic's  lienor 
have  each  purchased  the  same  land  by  separate 
foreclosares  of  their  liens,  and  the  lienor's  right, 
nnder  Ber.  St.  1885,  art  3301,  to  have  the 
improvements  contributed  bv  him  sold  to  par 
his  claim,  cannot  be  enforced  without  injury  to 
the  property  or  becaase  they  cannot  be  identi- 
fied, the  land  should  be  resold,  and  the  proceeds 
prorated  according  to  the  interests  and  the  value 
of  the  security  of  each. 

3.  A  judgment  by  the  mortgagee  against  the 
lienor  obtamed  in  the  United  States  circuit  court 
in  an  action  at  law  for  poaseasion  of  the  lahd 
does  not  affect  the  lienor's  right  to  assert  his 
lien,  though  his  anawer  prayed  for  its  enforce- 
ment, and  he  was  denied  such  relief  on  the 
ground  that  It  could  be  granted  only  by  a  court 
of  equity. 

Appeal  fivm  dlatrlct  court,  Dallas  oounl7; 
ICdward  Gray.  Judge. 

Action  by  George  W.  Owens  against  Qeoi^ 
Heldbreder  to  establish  a  Uen  upon  certain 
land.  Judgment  for  defendant  and  plalntUf 
appeala  Beversed. 

.  QwtgQ  W.  Owois,  the  appellant,  brought  this 
suit  Jmu  16,  1806,  and  amended  his  original 
petmon  February  26,  188T,  against  Geo^  Zi. 
Heldbreder,  w>ellee.  It  is  >hoini  peti- 
tion that  J.  S.  Hetherington  and  ^Ham  A. 
NasoD,  oomporiitf  the  firm  of  Hetherington  & 
Nason,  contracted  with  the  Crystal  loe  Com- 
pany, a  Gorporatltm,  whereby  the  firm,  at  the 
special  Instance  and  request  of  the  Crystal  Ice 
Company,  sold  and  ddlvered  certain  articles  of 
machinery,  tools,  tubes,  pipes,  robber  goods, 
KUpidles,  and  other  things,  all  sbo^  by  Itan- 
ized  accoimt  annnced,  marked  "Exhibit  A," 
und  made  a  part  of  the  petition,  which  were 
used  by  the  Crystal  Ice  Company  In  the  re- 
pair and  construction  of  Its  plant  And  ma- 
(!binery,  bnlldlngs,  fixtures,  and  Improvements 
on  lot  of  land  In  the  town  of  Oak  Cliff.  In  Dal- 
las conn^,  which  lot  Is  described  by  metes 
and  bonnda.  That  the  contract  nnder  which 
the  materials  were  to  be  fundslwd  was  not 
written,  but  tiney  were  furnished  at  dates  nam- 
ed, the  first  Item  March  1,  1881.  and  the  last 
June  7,  1884,  and  there  were  due  on  the  same 
St  the  last  date,  so  creating  a  liability  on 
the  part  of  the  ka  company  to  pay  the  funddi- 
«n,  Hetherington  &  Xason,  the  said  sum, 
which  tt  agreed  to  pay.  That  the  material  so 
famished  was  used  by  ihe  ke  company  Im- 
pnnre  a  one-story  Iron  plate  building,  a  faU 
[dant  of  machinery  for  the  manufacture  of  loe. 
'mat  on  July  6,  1881,  ^tbolngton  A  Nasoi 
dtdlvered  to  the  coanty  derk  of  DalUs  coun- 
ty a  correct  Itemized  account  of  the  materials 
so  furnished,  verified  by  affidavit  as  required 


by  law,  and  caused  Qie  same  to  be  recwded  as 
required  by  law,  thus  acquiring  a  material 
man's  lien  upon  the  lot  and  Improrements 
thereon.  That  the  mon^  due  thereon  Is  stUl 
unpaid,  and  the  Ice  conqtany  refuses  to  pay  the 
same  or  any  part  fhere<rf.  T2iat  July  7,  1881, 
Hetherington  ft  Nason  filed  suit  on  the  ac- 
count and  to  foredoee  their  Uea  against  the  Ice 
company  In  the  district  court  of  DaUas  coun- 
ty m  cause  Ho.  18,225,  and  on  thdr  application 
a  receiver  vnu  q^olnted,  who  qnaMed  and 
took  charge  of  the  property,  the  court  having 
Jurisdiction  of  the  parties  and  subject-matter 
of  the  suit  That  the  Ice  company  also  re- 
ceived from  George  W.  Owins  certain  artfdes, 
lnmb»,  doors,  windows,  putty,  nails,  glass, 
lodks,  wire,  wood,  and  hardware,  all  It^nlzed 
In  BxhlUt  B,  attached  to  the  petition  and  made 
a  part  of  the  same,  at  the  prices  named  there* 
In,  for  the  purpose  of  repalrhig  and  perfecting 
the  Ice  plant  The  first  Item  fai  the  account 
was  furnished  March  1,  1884,  and  the  last 
June  IB,  1881,  upon  which  Is  still  doe,  after 
allowing  all  credits,  $417.27.  That  the  mate- 
rials so  famished  were  used  in  the  construc- 
tion of  necessary  repairs  on  the  same  building. 
Ttat  this  account  agiUnat  the  ice  company  was 
filed  with  the  county  clerk  of  Dallas  county  the 
11th  day  of  July,  1881,  du^  Terifled,  and  was 
duly  recorded,  as  required  by  law,  to  fix  the 
material  man'a  ll«n  on  the  lot  and  hnprove- 
menta  to  aecnre  the  payment  whereby  Owens 
acquired  a  material  man's  ll«i  on  the  lot  and 
improvements  thereon.  That  July  12,  18M, 
Owens  sued  the  Ice  company  by  Intervention 
in  suit  No.  13,226,  on  said  account  and  to 
fbreekme  his  Ren.  Anothor  account  at  $214.68, 
of  Brlggs,  Toung  A  Co.,  Is  also  set  up  against 
the  ice  company,  shown  by  arermeDta  to  con- 
stitute a  material  man's  Hen  on  the  same  lot 
and  Improvements,  verified,  filed,  and  register^ 
ed,  fixing  the  lien,  aa  shown  In  ExhIUt  C,  the 
first  item  of  which  was  furnished  June  27, 
18M.  That  Briggs,  Young  ft  Co.  also  Interven- 
ed in  suit  No.  1^225  to  recover  on  their  account 
and  to  foreclose  th^  Hen.  That  on  October 
23,  1884,  tin  court  In  which  the  suit  was  pend- 
mg  rmdered  Judgment  for  all  tiie  claimants, 
establlsbtaig  their  respecHre  accounts  against 
the  ice  company,  and  foreclosing  all  their  liens 
on  the  property,  as  they  each  had  prayed,  and 
ordered  the  receiver  to  aell  the  lot,  the  build- 
ing, and  the  Improvementa,  madilneiy,  and  all 
things  connected  with  the  plant,  as  well  aa  all 
accounts  and  notes  unpaid  and  due  the  com- 
pany, and  on  November  16,  1884,  at  public 
sale,  after  advertising,  as  required  by  law,  be- 
fore the  court  honse  door  In  Dallaa  coanty,  to 
the  highest  Udder,  tor  cash,  and  to  report  his 
actiui  to  the  court  directing  the  proceeds  of 
the  sale  to  be  applied,  first  to  payment  of  court 
costs,  compensation  of  the  receiver  and  special 
master,  as  allowed  by  the  court,  and  then  te 
otiier  debts  as  named.  That  the  prop^ty  was 
sold  by  the  receiver  as  directed  by  the  Judg- 
ment Xovonber  16.  1884.  at  which  George  W. 
Owens  became  the  purchaser,  for  11,000^ 
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whlcli  he  paid,  and  the  sale  waf  afterwaida 

wnflrmed  by  the  court,  and  the  receiver,  pnr- 
toant  thereto,  executed  and  delivered  to  Owens, 
December  3, 18M,  a  deed  to  the  property,— tlie 
lot  of  land,  toge^htx  with  the  tmlldlngs,  oat- 
bonses,  ImproTements,  machinery,  apparatus, 
tools,  etc^  Bltuated  on  and  pertaining  to  the 
land  described  In  the  decree  of  foreclosure. 
That  the  $1,000  paid  bj  Owens  was  consamed 
In  the  payment  of  coats  of  suit  and  the  (800 
reoelver'a  certlflcates  preferred  in  the  Judg- 
ment, and  not  a  dollar  was  paid  of  the  91.000 
towardii  the  satisfaction  of  the  Ilea  debts  es- 
tablished, which  are  still  due  and  unpaid. 
That  on  ae  13tb  day  of  January,  18M,  the  loe 
company  executed  to  Its  order  three  promissory 
notes  for  $2,000,  $2,500,  and  $1,600.  respectire- 
ly,  due  In  one,  two,  and  three  years,  bearing  8 
per  cent.  Interest,  payable  semiannually,  pro- 
viding that,  upon  failure  to  pay  the  Interest, 
the  holder  to  declare  all  the  notes  due.  and. 
to  secure  tbe  notes,  executed  and  ddlvered  a 
Aved  of  trufit  on  the  lot  of  land  and  Improve- 
ments tlieii  on  the  same,  and  on  any  additional 
Improvements  that  mlglit  be  added  thereto; 
and  afterwards  the  lL*e  company  Indorsed  tbe 
notes  in  blank,  and  delivered  them  to  George 
L.  Heldbreder.  defendant,  who  thereby  be- 
came the  owner  of  the  same.  Tbat  tbe  deed 
of  trust  was  duly  recorded  In  Dallas  county, 
Jantuiy  18,  1804.  That  default  was  made  lo 
the  payment  of  Interest  on  the  notes,  and  Jan- 
uary 13.  1895,  defendant  declared  all  the  notes 
due,  and  H.  A.  Haeussler,  the  trustee  named  in 
the  deed  of  trust,  refusing  to  act  under  its  pro- 
visions, defendant,  as  provided  in  the  deed  of 
trust,  appointed  F.  M.  Etheridge  substitute 
frnstee,  and  on  the  7th  of  May,  1805,  after 
advertising  the  lot  of  land  and  the  Ice  j^nt, 
as  required  by  the  trust  deed,  sold  the  same, 
as  provided  In  the  deed  of  trust,  to  the  highest 
bidder,  for  casb,  and  defendant  became  the 
purchaser,  and  now  asserts  title  to  tbe  projf 
ert7  tlHough  the  deed  of  trust  Tbat  tbe  lot, 
without  tbe  Improvements,  Is  worth  $75.  Tbe 
ImpEovements  on  tbe  land  when  the  deed  oC 
trust  was  eancnted  are  mrtb  $1,000.  and  the 
Inqnevenienta  added  by  the  material  men  al< 
leady  named  are  worth  $1,900.  Tbat  the  new 
Improvements  were  so  Interwoven  with  the 
old  as  to  be  Incapable  of  separation,  without  ir- 
reparable taijnry  to  the  i^remlses.  That  the 
claims  of  Hetberlngton  &  Nason,  Owens,  and 
Brlggs,  Toung  ft  Co.  aggregate  $1,107.85.  and 
are  In  full  force,  and  have  never  been  paid  or 
satisfied,  and  Owens  has  never  been  reimburs- 
ed the  $1,000  be  bid  and  paid  at  his  purchase, 
and  to  tbe  extent  of  $1,000  be  IB  subrogated  to 
tbe  rights  of  blmsdf,  Hettaeringtrai  &  Naacm, 
and  Brlggs,  Toung  &  Co.,  as  lloiholders  on 
the  new  hnprovements  added  by  than  to  the 
lot  and  the  Ice  plant,  and  that  he  bas  a  sn- 
perior  and  prior  lien  to  tbat  of  defendant  ac- 
qnhred  imder  tbe  deed  of  trust  on  the  new  Im- 
provemmts  and  repairs  added  by  ttue  material 
furnished  by  the  material  men  atbresald,  $417.- 
27,  plalntlfTs  claim,  and  $^000  bid  and  paid  by 


Um  at  the  foreclosure  sale  That  tbe  Crystal 
Ice  Company  Is  a  defunct  corporation.  Insolvent, 
and  has  no  Interest  or  right  In  the  suit  Th&t 
on  the  23d  day  of  May,  1S95,  George  R.  Held- 
breder brought  suit  against  plaintiff,  Owens,  In 
the  United  States  circuit  court  for  the  Xorth- 
em  district  of  Texas,  at  Dallas,  on  the  law 
docket  of  the  court,  his  action  of  trespass  to 
try  title  and  damages,  seeking  to  recover  the 
premises  herein,  and  damages  for  removing  cer- 
tain of  the  houses,  fixtures,  and  machtneiy 
from  tbe  premises,  the  court  having  jurisdic- 
tion of  the  parties  and  subject-matter,  bat 
wltbout  Jurisdiction  to  adjudicate  the  rights  of 
this  plaintiff  based  on  his  Uen  on  the  i^perty. 
which  could  have  been  only  on  the  equl^r  dock- 
et of  the  court  That  In  tbe  suit,  in  addition  to 
tbe  lot  Heldbreder  sought  to  recover  of  this 
plaintiff  value  of  property  charged  to  have  been 
removed  from  the  premises  and  converted  by 
this  plaintiff,  describing  tbe  property.  George 
Owens  answered  the  suit  and  on  the  trial. 
June  4,  1895,  Heldbreder  recovered  of  Owens 
Judgment  for  the  premises,  and  $500  damages 
for  the  fixtures  and  property  removed  from  the 
premises  and  converted.  Writ  of  error  was 
sued  out  by  this  plaintiff  on  said  Judgment  to 
the  United  States  circuit  court  of  appeals  for 
tbe  Fifth  circuit  at  New  Orleans,  La,  where, 
on  the  28th  day  of  January,  1807,  the  Judgment 
was  affirmed  f24  O.  C.  A.  302,  78  Fed.  837). 
and  afterwards  a  mandate  was  returned  to  tbe 
trial  court  and  on  the  23d  day  of  Fetooary, 
189T,  writ  of  possesion  and  «Eecutlon  were  is- 
sued on  tbe  Judgment  and  plaintiff  was  tweed 
to  surrender  the  premises  and  pay  the  dam- 
ages adjudeed  against  him  about  tbe  25tb  dsy 
of  February,  1807,  to  George  L.  Heldteeder. 
That  part  of  tbe  material  furnished  by  the 
aforenamed  material  mm  llenholders  entered 
Into  the  building  and  fixtures  removed  from 
tbe  premises,  and  defendant  has  reeejved  tbe 
benellt  of  the  same.  Prayer  for  decree  In  plain- 
tiff's favor,  estabUsbing  bis  Ifen  as  wapeska  to 
that  of  defendant,  to  tbe  extent  of  $417.27. 
and  the  $1,000  on  tbe  new  improvemcmta  on 
the  lot  and  ice  plant  added  after  January  13. 
1804,  by  the  matwlal  famished  by  Oie  lien- 
holders,  foreclosure  of  his  lien  oo  the  new  im- 
provements, and  tbat  same  be  ordered  sold 
and  removed,  and  tbat  If  this  cannot  be  done 
wltbont  injury  to  tbe  property,  tiie  court  ascer- 
tain the  relative  value  of  the  naked  lot  the  old 
lnqjRnrements  thereon,  January  13,  1804,  and 
tbe  new  Improvements  added  tbereafter,  and 
order  sale  of  tbe  property,  and  tbe  pnoeeds 
distributed  pro  rata  between  plaintiff  and  de- 
fendant according  to  their  relative  rl^ia,  as 
before  shown. 

^Idbreder  aiuwered  by  demurrers  and 
plea  of  res  adjndlcata  by  the  Judgment  of 
the  federal  court  and  that  In  the  former 
suit  plaintiff  set  up  substantially  all  bis 
rights  now  pleaded,- praying  aflSrmatlve  re- 
lief, as  now  sought  and  also  bia  title  ^  puz^ 
chase  under  the  mortgage  or  deed  of  trust 
as  superior  to  that  of  the  plaintiff,  and  that 
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there  was  ao  necessity  for  the  tmproTements 
made  by  the  materials  famlsbecl  by  the  par- 
tlee  under  whose  Uens  the  plaintiff  claims. 

Plaintiff,  by  supplemental  petition  filed 
March  1, 1897,  demurred  generally  to  defend- 
ant's answer,  and  specially  to  the  plea  of 
res  adjudicata  by  federal  coort  judgment, 
which,  sitting  as  a  court  of  law,  had  no  Ju- 
risdiction to  adjudicate  plaintiffs  superior 
equities  to  the  Improvements  contributed  by 
him  and  his  co-Uenors,  as  material  men;  and 
in  reply  to  the  plea  of  res  adjudicuta  an- 
swered that  the  suit  by  defendant  In  the 
federal  court  was  oo'  the  law  docket  of  the 
'Conrt,  and  that  the  judgment  rendered  could 
not  be  a  bar  to  the  present  suit,  because  the 
federal  court,  sitting  as  a  court  of  law,  was 
without  jurisdiction  to  determine  the  matters 
at  Issue  In  the  present  suit.  There  was  a 
Jury  trial,  and  the  court  directed  the  Jury 
to  return  a  verdict  for  defendant,  on  the 
ground  that  the  judgment  of  the  federal 
court  had  determined  ail  the  issues  Involved 
In  this  suit.  The  jury  returned  a  verdict 
for  defendant,  as  directed  by  the  court, 
March  ^,  1897,  upon  which  Judgment  was 
rendered  for  defendant,  from  which  plain- 
tiff has  appealed,  and  assigned  errors. 

Findings  of  Fact. 

We  And  the  facts,  as  proved  in  the  court 
below,  as  follows:  It  was  agreed  by  both 
parties; 

(1)  Thiit  on  the  13th  day  of  January,  1804, 
the  Crystal  It--e  Company,  a  corporntlou,  duly 
executed  Its  three  certain  promissory  notes 
of  that  date  In  the  sums  of  $2,000,  $2,500,  and 
$1,500,  respectively,  due  and  payable  to  the 
order  of  Itself,  on  the  13th  day  of  January, 
1805,  189G,  and  1897.  bearing  Interest  from 
date  at  8  per  cent,  per  annum,  payable  semi- 
annually on  the  13th  days  of  January  and 
July  in  every  year,  evidenced  by  interest 
coupons  attached  to  the  notes,  such  notes 
-and  coupons  to  bear  interest  from  maturity 
At  the  rate  of  10  per  cent,  per  annum.  Bach 
of  the  notes  stipulated  that,  upon  default  in 
the  payment  of  any  Interest  coupon  at  Its 
maturity,  the  principal  expressed  in  the  note 
should,  at  the  option  of  the  holder,  become 
due  and  payable  without  form  or  notice,  and 
if  the  notes  should  not  be  paid  at  maturity, 
and  should  be  placed  In  the  bands  of  an  at- 
torney for  collection,  10  per  cent,  additional 
should  be  collected  as  attorney's  fees. 

(2)  Each  note  was  by  the  Crystal  Ice  Com- 
pany on  January  13.  1894,  duly  In  writing 
indorsed  in  blank  and  delivered  to  dcfend- 
juit  herein,  who  then  and  there.  In  considera- 
tion thereof,  paid  the  Crystal  Ice  Company 
the  sum  of  $0,000. 

On  Jauuary  13,  1S04,  the  Crystal  Ice 
"Company  did  legally  and  duly,  to  secure  the 
payment  of  the  three  notes,  execute  and  de- 
liver to  one  U.  A.  Uaeussler,  as  trustee,  its 
certain  deed  of  trust  In  writing  of  that  day. 
A  copy  whereof  Is  hereto  attached  and 


marked  "Exhibit  A,"  and  made  a  part  here* 
of.  Said  deed  of  trust  was  duly  filed  for  rec- 
ord in  the  office  of  the  county  clerk  of  said 
Dallas  county  on  the  13th  day  of  January, 

1894,  and  was  duly  recorded  on  the  15th  day 
of  January,  1894. 

(4)  Default  was  made  in  the  payment  of 
the  Interest  coupons  attached  to  each  of  the 
three  notes,  maturing  on  January  13,  1895, 
and  the  defendant  herein,  being  the  owner 
and  holder  of  the  notes,  elected  to  and  did 
declare  all  of  the  notes  due  and  pay  able,  and 
thereupon  placed  the  same  In  the  hands  of 
F.  M.  Etherldge,  an  attorney  at  law,  tor  col- 
lection. 

(5)  On  and  subscQuent  to  January  13, 1895. 
the  said  H.  A.  Haeussler  was  absent  from 
Dallas  county,  being  a  resident  of  the  state 
of  Missouri,  and  he  duly.  In  writing,  on  the 
17th  day  of  January,  1895,  and  thereafter, 
refused  to  act  as  trustee,  under  the  deed  of 
trust 

(6)  After  the  default  in  the  pnyment  of  the 
interest  coupons  due  January  13,  1805,  and 
subsequent  to  the  refusal  of  Haeussler  to 
act  as  trustee,  and  on,  to  wit  January  17, 

1895,  defendant  herein,  being  the  legal  owner 
and  holder  of  the  said  notes,  duly  In  writ- 
ing, and  In  accordance  with  the  terms  of  the 

!  said  deed  of  trust,  appointed  F.  M.  Ether- 
1  idge,  a  resident  citizen  of  Dallas  county, 
i  Tex.,  substitute  trustee  In  said  deed  of  trust, 
i  In  place  of  said  Haeussler,  and  thereupon  the 
said  defendant  herein  duly  requested  said 
Etherldge,  as  such  substitute  trustee,  to  pro- 
ceed to  the  execution  of  said  deed  of  trust 

(7)  Thereafter,  on  May  7,  1895,  said  F.  M. 
Etherldge,  as  such  substitute  trustee,  having 
duly  and  legally  given  the  required  notice  of 
such  sale,  did  on  the  7th  day  of  May,  1895, 
duly  and  legally  sell  to  defendant  herein  all 
the  property  described  In  plaintiffs  petition, 
and  did  on  said  day  duly  convey  the  same 
to  the  said  defendant  by  deed  of  that  date, 
which  deed  was  duly  filed  for  record  on  the 
10th  day  of  May,  1895. 

(8)  On  July  7,  1894,  Hetherlngton  &  Xason 
instituted  suit  In  the  district  court  of  the 
Forty-Fourth  Judicial  district  of  the  state  of 
Texas  against  the  said  Crystal  Ice  Company 
for  the  recovery  of  $475.85,  alleged  to  be  due 
for  balance  of  account  for  goods,  wares,  and 
merchandise,  the  first  Item  of  which  account 
was  sold  on  March  1.  1891,  and  the  last  item 
on  June  7,  1894,  said  account  being  attached 
to  plaintlfTs  petition  In  said  suit  and  said 
suit  was  numtiered  and  entitled  cn  the  dock- 
et of  said  district  court  as  follows:  ""So.  13.- 
.225.    Hetherington  &  Nason  vs.  Crystal  Ice 

i  Company."  It  was  alleged  In  -said  petition 
I  thflt  the  goods  charged  In  said  account  were 
!  used  by  said  Crystal  Ice  Company  either  in 
the  construction  or  necessary  repairs  of  its 
plant  and  that  on  July  6,  1894.  a  complete 
Itemized  statement  of  said  account  support* 
ed  by  affidavit  was  duly  filed  and  recorded 
In  accordance  with  the  requirements  of  law. 
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In  order  to  fix  a  mechanlc't  lien,  and  said 
petition  Bought  a  foreclosnre  of  the  aBserted 
mechanic's  Hen,  and  prayed  the  appointment 
of  a  receiver.  The  said  Crystal  Ice  Com- 
pany was,  throughout  all  the  proceedings 
had  In  safd  cause,  the  sole  defendant. 

(9)  On  said  July  7,  18M,  the  said  district 
court  passed  a  decree  In  said  cause  No.  13,- 
225,  appointing  one  H.  F.  Ewlng  receiver  of 
all  the  properties  of  said  Crystal  Ice  Com- 
pany, and  the  said  Ewlng  duly  qualified  as 
Buch  receiver  on  the  9th  day  of  July,  1894, 
who  afterwards  resigned,  and  one  C.  H. 
Boyce  was  appointed  In  said  suit  receiver 
of  Bald  Crystal  Ice  Company,  and  he  duly 

qualified  as  such  on  tbe  day  of     -  ■, 

1884. 

(10)  O.  W.  Owens,  the  plaintiff  herein,  on 
July  12,  1894,  filed  In  said  district  court  In 
said  cause  No.  13,225  his  petition  of  Interven- 
tion, asking  a  recovery  for  $417.27,  balance 
of  account  for  lumber  sold  and  delivered  to 
said  Crystal  Ice  Company,  the  first  Item 
whereof  accrued  on  March  1,  1894,  and  the 
last  Item  on  June  18,  1894,  and  alleging  a 
compliance  with  the  requirements  of  the  law 
In  fixing  a  mechanic's  lien  upon  the  property 
of  said  Crystal  Ice  Company. 

(11)  On  July  14,  1894,  Brlggs,  Young  &  Go. 
filed  In  said  district  court,  In  said  cause  No. 
13,22S,  their  petition  of  Intervention  to  re- 
cover $214.63  balance  on  account  for  goods 
sold  and  delivered  said  Crystal  Ice  Company, 
the  first  Item  whereof  accrued  on  April  13, 
1894,  and  tbe  last  one  on  June  27,  1894,  al- 
leging a  compliance  with  tbe  law  In  fixing 
mechanics'  liens. 

(12)  The  liens  of  aU  of  said  parties,  to  wit, 
Hettaerlngton  &  Nason,  George  W.  Owens, 
and  Brlggs,  Young  &  Co.,  were  all  duly  filed 
and  recorded  according  to  law  for  fixing 
mechanics'  liens,  as  shown  1^  the  certificate 
of  tbe  clerk  on  back  of  same;  and  It  Is  ad- 
mitted the  material  set  out  In  said  accounts 
was  furnished  the  Crystal  Ice  Company,  as 
ther^n  stated,  and  used  In  the  repair  of  said 
Ice  plant. 

(13)  On  October  23, 1894,  said  district  court 
In  said  cause  No.  13,225  rendered  a  final  de- 
cree, giving  all  of  said  parties  Judgment  for 
the  amount  of  their  claim,  and  foreclosing 
said  mechanic's  Hen  upon  all  tbe  properties 
of  said  Crystal  lee  Company,  after  the  final 
report  of  tbe  master  In  chancery  on  same. 
A  copy  of  said  decree  Is  hereto  attached  and 
marked  "Exhibit  B,"  and  made  a  part  here- 
of; also  tbe  report  of  the  master  In  chancery 
Is  hereto  attached  and  marked  "Exhibit  C" 
and  made  a  part  hereof. 

(14)  On  Nrfvember  16,  189i,  C.  H.  Boyce, 
the  then  qualified  and  acting  receiver  la 
said  cause  No.  13,226.  nnder  order  of  the 
court,  sold  said  property,  described  In  plaln- 
tlfTa  petition  herein,  to  the  plaintiff,  George 
W.  Owens,  for  tbe  sum  of  $1,000. 

(15)  Thereafter,  on,  to  wit,  the  day 

of   1  18^^  the  Bald  district  court  duly 


confirmed  the  said  sale  by  said  C  H.  Boroe, 
receiver,  to  the  said  George  W.  Owen*,  and 
ordered  the  said  Boyce  to  convey  the  nIA 
property  to  the  said  George  W.  Owens. 

(16)  Tbereaf t^,  on,  to  wit,  the  3d  dej  of 
December,  1891,  the  said  Boyce  did,  bj  hla 
deed  of  that  date,  convey  tbe  said  propeitr 
to  the  said  Owens. 

(17)  That  the  receiver's  certiflcates  laaued 
for  $800,  this  and  aU  costs  In  said  cause  No. 
13,225  consumed  the  amount  paid  by  said 
Owens  for  said  property. 

(18)  Either  party  may,  subject  to  legal  ob- 
jections, read  In  evidence  tbe  original  of  any 
paper  or  proceedings  had  In  said  cause  No. 
13.225  In  said  district  court 

<19)  This  cause  shall  be  tried  upon  the 
facts  recited  herein,  together  with  any  such 
additional  evidence  as  either  of  Bald  parties 
may  offer  material  to  tbe  issues. 

The  foregoing  statement  of  agreed  facts 
was  duly  signed  by  the  attoma^  tm  tbe 
parties,  plaintiff  and  defendant 

The  final  Judgment  in  tbe  cause  of  Hetber- 
Ington  &  Nason  against  Crystal  Ice  Compa- 
ny, No.  13,226,  referred  to  In  the  fpregolng 
agreed  statement  of  facts  as  Btxhlbit  B. 
awarded  to  each  of  said  parties  Judgment 
for  the  amount  sued  for  against  tbe  Crrstal 
Ice  Company,  and  foreclosed  tbelr  me^ 
cbanlc'B  or  material  man's  Ileus  on  both  tbe- 
lot  of  land  and  tbe  improvements  thereon, 
and  directed  the  receiver  to  sell  tbe  said 
property  at  pnbllc  Bale,  after  advertising 
same,  as  required  by  law  for  sales  nnder 
executloii,  before  tbe  court  house  door.  In 
Dallas  Connty,  Tex.,  to  the  highest  bidder 
for  cash,  and  report  the  same  to  the  court 
for  confirmation,  the  proceeds  to  be  applied 
as  follows:  (1)  To  pay  all  unpaid  court 
costs,  compensation  to  the  receiver  and  spe- 
cial master  to  be  allowed  by  tbe  court,  and 
certain  claims  for  labor  and  supplies  con- 
tracted for  by  the  receiver  while  operating 
the  lee  plant,  aggregating  $188.81.  (2)  To 
pay  receiver's  certificates  amounting  to  the 
sum  of  $800,  for  tunda  borrowed  by  the  re- 
ceiver to  operate  tbe  Ice  plant.  (S)  To  pay 
Hetherlngton  &  Nason,  George  W.  Owens, 
and  Brigga,  Young  &  Co.  Oielr  claims  In  full, 
or,  If  not  sufficient  to  do  so,  to  pay  them 
pro  rata.  (4)  To  pay  any  balance,  pro  rata, 
among  tbe  ofher  creditors  who  bad  inter- 
vened in  said  suit  and  established  their 
claims,  and  any  further  balance  to  go  to  tbe 
Crystal  Ice  Company. 

Tbe  amount  of  the  money  Judgment  In  te- 
vor  of  Hetherlngton  &  Nason  against  the 
Crystal  Ice  Company  was  $476;  in  favor  of 
G.  W.  Owens  was  $417.27;  In  favor  of 
Briggs,  Young  ft  Co.  was  $214.63,— aU  bear- 
ing Interest  from  date  of  Judgment  at  6  per 
cent  per  annum.  The  deed  of  trust  from 
the  Crystal  Ice  Company  to  Herman  A.  Haeoss- 
ler,  trustee,  of  date  January  13,  ISM.  re- 
ferred to  In  the  agreed  statonent  of  facts 
as  Exhibit  A,  was  aecated  and  d^vered  on 
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sftJd  day,  and  by  its  terms  secured  the  pay- 
ment ot  the  three  notes  of  that  date,  set  forth 
and  described  In  said  agreed  statement  of 
facts,  by  a  Uen  on  the  said  lot  of  land  de- 
scribed in  plaintiff's  petition,  and  aU  Im- 
provements then  on  said  lot,  and  ail  the  Im- 
proTements  to  be  afterwards  added.  It  was 
shown  that  the  lot  of  land  on  which  the  Ice 
factory  property  Is  situated,  as  a  naked  lot, 
Is  worth  from  $75  to  $100. 

The  testimony  oilered  by  plaintiff  tended 
to  show  that  in  18M,  before  the  Crystal  Ice 
Company  began  Its  repairs,  the  houses,  fix- 
tures, and  machinery  and  the  lot  of  land 
were  worth  $400  to  $500,  and  It  could  not 
have  been  operated  until  It  was  repaired; 
also  that  the  repairs  made  of  the  material 
famished  by  the  before-named  material  men 
aggregate  la  amount  to  $1,900,  caused  the 
bouses  and  machinery  to  lose  their  Identity, 
and  very  little  of  the  material  so  furnished 
can  be  picked  out  and  separated  from  the 
rest  of  the  material  that  make  up  the  houses 
and  machinery;  that  material  so  furnished 
for  the  repairs  was  worth  about  30  per  cent 
less  than  when  attached  to  the  plant.  The 
entire  houses  and  machinery,  without  the  lot, 
are  worth  about  $2,500  to  $3,000.  Of  the 
$1,900  worth  of  material  furnished  by  the 
said  material  men,  $1,107.87  remains  unpaid, 
and  It  Is  now  Impossible  to  Identify  It  from 
the  original  houses  and  machinery.  The 
material  men  ftimlshed  the  material,  as  al- 
leged in  plaintiff's  petition,  and  It  went  into 
Improvements  of  the  plant 

Defendant  read  In  evidence  a  petition  In 
the  ordinary  form  of  trespass  to  try  title, 
wherein  the  defendant  herein,  as  plaintiff, 
Kued  the  plaintiff  herein,  as  defendant  in 
the  United  States  circuit  court  for  the  North- 
em  district  of  Texas  at  Dallas,  allying  the 
residence  of  Heidbreder  to  be  In  St  Louis, 
Mo.,  and  that  of  the  defendant  Owens,  to  be 
In  Dallas  county,  Tei.,  and  set  forth  therein 
his  (Heldbreder'H)  right  to  recover  the  land 
described  In  the  petition  of  plaintiff  herein, 
together  with  all  Improvements  thereon,  as 
described  In  the  petition  of  plaintiff  herein, 
and,  In  addition,  damages  for  the  value  of 
certain  machinery  and  fixtures  charged  by 
defendant  herein  to  have  been  removed  from 
said  premises  by  Owens  while  In  possession 
of  the  same,  which  petition  was  filed  In  the 
federal  court  on  January  1,  1806,  Indorsed, 
"Plaintiff's  First-Amended  Original  Peti- 
tion." Also  the  answer  filed  by  Owens  in 
said  suit,  to  which  were  attached  Exhibits 
A,  B,  and  C,  describing  the  material,  and  be- 
ing exact  copies  of  the  exhibits  attached  to 
plaintiff's  petition  In  this  suit.  Without  the 
exhibits,  the  answer  first  shows  that  It  is 
filed  In  lieu  of  the  original  amwer  filed  Jan- 
uary 21,  1896;  next  a  general  demurrer; 
n^t  ft  genera]  denial  and  plea  of  not  guilty; 
and  then  a  special  answer,  as  ft^ows:  "And 
for  special  plea  defendant  says  that  Heth- 
erlngtoB  &  Nason,  a  firm  composed  of  John  S. 


Hetherington  and  Wm.  A.  Nason,  contracted 
with  the  Crystal  Ice  Company,  a  corporatloa 
In  Texas,  whereby  said  Hetherington  &  Na- 
son,  at  the  special  instance  and  request  of 
said  Crystal  Ice  Company,  stdd  and  deliv- 
ered It  certain  articles  of  machinery,  tools, 
pipes,  mbber  goods,  supplies,  and  other 
things,  all  as  shown  In  the  Itemized  state- 
ment of  the  account  hereto  annexed  marked 
'Exhibit  A,'  and  made  a  part  hereof,  and 
used  by  said  Crystal  Ice  Company  In  the  re- 
pair and  construction  of  Its  plant  of  machin- 
ery, buildings,  fixtures,  and  Improvements 
located  on  the  tract  of  land*descrlbed  In  plain- 
tiff's petition  herein;  that  there  was  no  writ- 
ten contract  between  said  parties  for  said 
materials,  and  the  first  Item  was  furnished 
March  1,  1894,  and  the  last  Item  June  7. 
1894;  and,  allowing  credits  as  shown  In  said 
Exhibit  A,  there  was  on  said  last-mentioned 
date  due  on  said  account  $475,  whereby  said 
Crystal  Ice  Company  became  liable  to  Heth- 
erington &  Nason  In  said  sum,  and  prom- 
ised and  agreed  to  pay  same.  That  the  ma- 
terial described  In  said  account  was  used  to 
Improve  a  one-story  Iron-plate  building,  a 
full  plant  of  machinery  for  the  manufacture 
of  Ice,  with  euglnes,  hollers,  evaporators,, 
freezing  apparatus,  and  other  equipments 
situated  on  said  lot  of  land.    That  on  July 

6,  1S94,  Hetherington  Sc  Nason  delivered  to 
the  county  clerk  of  Dallas  county  a  true  and 
correct  Itemized  account  of  the  said  material 
so  furnished,  duly  verified  by  affidavit,  as 
required  by  law,  and  caused  the  same  to  be 
recorded  as  required  by  law,  whereby  Heth- 
erington &  Nason  acquired  a  material  man's 
lien  upon  said  lot  of  land  and  the  Improve- 
ments thereon;  and  that  said  sum  Is  still 
due  and  unpaid,  and  said  Crystal  Ice  Com- 
pany, thoo^  often  requested,  has  failed  and 
refused,  and  still  falls  and  refuses,  to  p^ 
the  same  or  any  part  thereof.    That  on  July 

7,  1894,  Hetherington  &  Nason  filed  suit  on 
said  account  and  to  foreclose  their  said  Hen 
on  said  lot  and  Improvements  against  the 
Crystal  Ice  Company,  In  the  44th  judicial 
district  of  Texas,  In  and  for  Dallas  county, 
cause  No.  13,225,  and  on  their  application  a 
receiver  was  appointed  who  qualified  and 
took  charge  of  said  property.  That  said 
court  had  jurisdiction  of  the  parties  and  sub- 
ject-matter. That  the  Crystal  Ice  Company, 
in  order  to  repair  and  perfect  Its  plant  of 
houses  and  machinery  necessary  to  the  con- 
duct of  Its  business  in  the  manufncture  and 
sale  of  Ice,  bonght  and  received  of  George 
W.  Owens  certain  articles,  consisting  of  lum- 
ber, doors,  windows,  putty,  nails,  glass, 
locks,  wire,  wood,  and  hardware,  all  as  shown 
in  the  Itemized  statement  marked  'Bxhlblt 
B,'  and  hereto  attached,  as  part  hereof,  at 
the  stipulated  prices  therein  shown.  That 
the  first  item  of  said  account  was  furnished 
March  1.  1894,  and  the  last  Item  June  18, 
1894;  and,  after  allowing  all  just  and  law- 
fnl  offsets,  payments,  and  credits,  there  is  a 
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balanca  doe  tbereon  of  $417.27,  which  Is  atlU 
dm  and  unpaid;  and  that  said  materiaiB 
were  used  In  the  construction  and  necessary 
repairs  9t  the  one-stor^  tnm-idate  bnlldingt 
a  full  idant  of  madilnery  for  the  mannfftc- 
tun  of  lee,  with  engines,  botlera,  evapora- 
tors,  and  freezing  apparatus,  and  ottw  things 
altnated  on  said  lot  of  land.  That  there  was 
no  written  contract  between  George  W.  Ow- 
ens  and  the  said  Crystal  Ice  Company  for 
the  purchase  of  said  material,  and  that  on 
the  11th  dajr  of  July,  iSM,  said  Owens  filed 
with  the  county  clerk  of  C«llaa  county,  Tex- 
as, a  correct  and  oomplete  Itemised  statement 
of  said  account,  rexlfled  1^  aflSdarlt,  as  re- 
quired by  law,  which  was  duly  recorded  as 
required  by  law  In  said  county  cleA's  office, 
whereby  said  Owais  acquired  a  material 
man's  lien  on  said  lot  of  land  and  the  Im- 
provements thereon,  to  secure  the  payment 
of  said  sum  of  m<mey.  That  on  July  12, 
1884,  Oeorfce  W.  Owens  sued  said  Crystal  Ice 
Company  by  Intervention  In  satd  suit  No.  13,* 
225,  Hetherlngton  &  Nafion  vs.  Crystal  Ice 
Company,  on  said  account,  and  to  foreclose 
Its  said  lien  on  said  lot  of  land  and  the  im- 
provemoFtB  there<m.  That;  in  order  for  the 
Crystal  Ice  Company  to  repair  and  perfL>ct 
Its  plant  of  houses  and  machinery,  Brlggs, 
Young  &  Co.,  a  firm  composed  of  C  H. 
Brtggs,  J.  W.  Young,  and  J.  P.  Helnts,  at  Its 
special  Instsnce  and  request,  sold  and  deliv- 
ered It  the  goods,  wares,  and  material  speci- 
fied tn  the  account  hoeto  attached  marked 
'Exhibit  C*  and  made  a  part  hereof,  at  the 
prices  therein  shown,  which  are  Just  and 
reasonable,  and  aggregating  the  sum  of  ¥214.- 
68,  used  in  the  improvement  and  repair  of 
said  Ice  plant,  and  that  all  Just  and  lawful 
offsets,  payments,  and  credits  hare  been  al- 
lowed, and  said  sum  is  still  doe  and  unpaid. 
That  the  first  Item  of  said  material  was  fur- 
nished April  13,  1884,  and  the  last  Item  June 
27,  ISM,  and  there  was  no  written  contract 
tor  the  sale  and  delivery  of  the  same;  and 
on  July  1,  1884,  Brlggs,  Young  ft  Co.  filed 
with  the  county  clerk  of  Dallas  county,  Texas, 
an  Itemised  statement  of  said  material,  duly 
verified  by  affidavit,  and  which  waa  recorded 
m  said  clerk's  office,  all  as  required  by  law, 
and  said  material  was  used  to  repair  and 
improve  one  partly  two-story  tee  factory 
building,  Ice  house,  and  boiler  house,  and  loe 
plant  therein;  also  one  one^tmr  office  frame 
building,  all  situated  on  the  said  lot  of  land 
described  in  the  plaintiff's  petltimi;  wherry 
Brlggs,  Young  ft  Co.  acquired  a  material 
man's  lira  on  said  lot  of  land,  buildings,  and 
machinery  superior  to  all  othw  Hens,  except 
co-ordinate  mechanics'  Hens  thereon,  to  se- 
cure said  sum  of  money.  That  July  14, 16^ 
Briggs.  Young  ft  Co.  sued  said  Crystal  Ice 
Company  by  Intervention  In  said  suit  No.  18,- 
225,  Hetherlngton  ft  Nsscm  vs.  Crystal  Ice 
Company,  on  said  account,  and  to  foreclose 
its  stUd  lien  on  said  lot  of  land  and  the  im- 
provements thereon.    That  Oct<Aer  23,  1884, 


said  district  court,  In  ssld  cause  No,  1S,S25. 
rendered  Its  final  decree,  avrardlng  each  of 
said  parties  Judgment  for  the  amovnt  of 
their  claims,  respectively,  against  the  said 
Crystal  Ice  Company,  with  foredosnre  of 
said  mechanics'  liens  on  all  of  the  proper^  of 
said  Crystal  Ice  Company,  including  the  real 
estate  asd  tiie  Improvemrate  thereon,  and 
ordered  the  recover,  in  fdiarge  of  the  pn^erty 
under  the  courfs  vpolntment;  to  s^  the 
same.  Including  the  real  estate,  with  tke  Ice 
factory  building  and  all  other  bidldlngs^  ont- 
houses,  improvements,  machinery,  appantos, 
toola,  and  everything  in  any  wise  ctmueeted 
therewith  or  ai^rtalnlng  thereto,  aU  ac- 
counts and  notes  unpaid  and  due  to  the  Crys- 
tal Ice  Company,  and  one  ice  wagon  at  Cle- 
burne, Texas,  <»i  November  16,  1881,  at  pub- 
lic sale,  after  advertising  as  required  by  law 
for  sales  under  executlcm.  before  tlie  conrt 
house  door  In  Dallas  county,  Texas,  to  tbe 
highest  bidder  for  cash,  and  r^wrt  his  actkm 
to  the  court,  subject  to  Its  confirmation,  the 
proceeds  to  be  applied  as  follows:  Sixst. 
To  pay  all  unpaid  court  coats;  to  pay  a  com- 
pensation to  the  receiver  and  Qedal  maater. 
to  be  allowed  hy  the  court,  and  certain  debts 
for  labor  and  supplies  furnished  the  receiv- 
er In  operating  the  plant,  aggregatli^  the 
sum  of  9138.81.  Sectmd.  To  pay  receiver's 
certificates  Issued  under  ordos  of  the  coim 
to  raise  money  to  pay  Interest,  $480,  on  the 
debt  under  whldi  plaintiff  her^  now 
clalms  title,  to  raise  fund  to  operate  said  Ice 
plant,  all  amounting  to  the  sum  <tf  9800.  and 
Interest,  to  the  exclusion  of  all  other  daims. 
Third.  To  pay  Hetheringtcm  ft  Nason,  George 
W.  Owens,  and  Brlggs,  Young  ft  Go.  the 
amount  of  their  claims,  as  hereinbefore  net 
out,  or,  if  there  be  not  stifflcient  money  to 
pay  them  all,  to  pay  them  pro  rata,  share 
and  share  alike,  according  to  the  amount  ot 
tibeir  respectiTe  claims.  Fourth.  To  pay  any 
balance  pro  rata  to  the  general  creditors  of 
the  Crystal  Ice  Company  that  appeared  and 
set  up  their  claims  by  Intervoi^n  in  said 
suit,  and  as  in  satd  decree  shovm.  and  any 
balance  to  be  paid  to  the  Crystal  Ice  Com- 
pany. That  said  prc^rty  was  sold  the 
receive,  as  directed  In  said  Jodgmmt  on 
November  16,  1881,  and  at  the  sale  Oeorse 
W.  Owms  became  the  purchaser  for  $1,000. 
which  he  paid,  and  said  sale  was  aftorwards 
ocmflrmed  by  the  court;  and  deed  ordered  to 
be  made  to  said  Owens,  and.  tat  pursuance  of 
said  sale  and  orOex  ot  confirmanoe,  C  H. 
Boyce,  receiver  of  said  Crystel  Ice  OiHnpany. 
by  deed  duly  executed  and  delivoed,  and  of 
date  December  8,  1884,  conveyed  to  George 
W.  OwNis  the  foUowlng  described  pn^erty 
of  said  Costal  Ice  Company,  to  wit:  The 
lot  of  land  described  in  plalntUTs  petitlMk. 
together  with  all  buildings,  outhouses^  Un- 
provements,  machinery,  apparatus,  toola,  etc, 
situated  on,  pertaining  tas  w  in  any  manner 
connected  with,  the  said  tract  of  bud,  and 
as  described  In  said  decree  of  foreclosure. 
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That  the  $1,000  so  paid  by  George  W.  Owens 
was  consumed  in  the  paym«it  of  the  costs 
of  suit  and  the  $800  receiver's  certificates, 
and  not  a  dollar  was  paid  out  of  said  |1,000 
towards  the  satisfaction  of  said  claims  of 
Hetherington  &  Nason,  George  W.  Owens, 
defendant  herein,  and  Brtggs,  Young  &  Co., 
which  are  still  due  and  unpaid,  and  in  no 
way  canceled  and  satisfied.  That  the  plain- 
tiff herein,  Geo.  L.  Heidbreder,  on  July  7, 
1894,  was  in  the  poesession,  and  had  the 
charge  and  control,  of  the  properties  of  the 
said  Crystal  Ice  Company,  and,  as  defendant 
believes  and  avers,  liad  accepted  a  transfer 
of  said  property  in  satisfaction  of  the  debt 
secured  by  mortgage  on  said  property  under 
which  he  now  claims  herein.  That  the  said 
George  L.  Heidbreder  was  fully  advised  and 
notified  of  the  pendency  of  said  suit  No.  13,- 
225,  Hetherington  &  Nason  vs.  Crystal  Ice 
Company,  and  was  requested  to  Join  therein, 
and  set  up  and  protect  whatever  rights  or 
Interest  he  had  in  and  to  said  pr<^rt7,  so 
that  all  matters  arising  upon  conflicting  liens 
of  said  property  conld  be  therein  set  up  and 
adjudicated,  and  be  declined  and  refused  to 
become  a  party  to  said  suit  for  said  puriwse 
or  any  purpose.  That  the  lot  of  land  de- 
scribed In  plaintiff's  petition,  taken  by  itself 
as  a  naked  lot,  and  without  regard  to  the 
Improv^^ts  there<m,  is  of  the  value  of  $100. 
The  Ice  plant,  embracing  engines,  boilers, 
pumps,  pipes,  belting,  shafts,  pulleys,  smoke- 
stacks, and  all  the  machlnoTi  Implemaits, 
apparatus,  tools,  and  all  other  things  belMig- 
Ing  thereto  and  on  said  premises  May  7, 1885, 
and  there  now,  are  of  the  value  of  $1,500. 
Tbe  dwelling  house .  thereon  was  removed 
prior  to  May  7,  1896.  and  was  of  the  value 
of  $60.  That  (he  smokestadKs  of  tbe  value 
of  $25.  one  pump  of  the  value  of  $1!},  three  or 
four  ice  hooks  of  the  value  of  $10,  were  all 
removed  from  said  premises  prior  to  liaj  7, 
1886.  That  plaintiff  never  owned  or  had  any 
interest  in  the  pr(H>erty  so  removed,  and  that 
it  was  not  on  said  premises  when  plaintiff 
obtained  title  through  trustee's  deed  to 
same  by  sale  under  this  mortgage.  That  the 
debt  of  George  W.  Owens  against  the  Crys- 
tal Ice  Company  of  $417.27,  and  of  Hether- 
ington &,  Nason,  Bri^^  Young  &  Co.,  se- 
cured by  mechanic's  lien  on  said  property, 
have  never  been  paid  or  satisfied,  and  said 
Owens  has  never  been  repaid  or  reimbursed 
the  $1,000  he  bid  for  said  prt^rty  at  said 
sale,  and  that  he  Is  subrogated  to  the  right  of 
himself,  Hetherington  &  Nason,  Briggs, 
Young  &  Co.,  by  reason  of  his  purchase  of 
same  under  their  foreclosure  sale.  Where- 
fore he  says  he  has  title  to  all  of  said  prop- 
erty, and  Is  entitled  to  the  possessicm  of  the 
same,  or,  If  he  is  not  allowed  to  hold  the  lot 
of  land,  then  he  says  he  has  title  to  the 
bouse  and  machinery  on  said  premises,  and 
is  entitled  to  remove  the  same;  or,  if  this  re- 
lief is  denied  him,  then  he  prays  In  the  alter- 
native that  he  has  a  prior  and  superior  llcn 
on  said  pn^rty  to  that  ctf  the  plaintiff,  and  I 


that  his  said  Hen  is  still  In  full  force  and 
effect,  as  against  the  plaintiff  herein,  to  the 
amount  of  said  debt  of  $417.27,  and  his  bid 
of  $1,000  at  his  purchase  under  said  fore- 
closure sale,  with  bis  interest  In  the  same, 
—all  of  which  defendant  is  ready  to  verify^ 
and  puts  himself  upon  the  country.  Where- 
fore he  prays  Judgment  for  title  and  posses- 
sion of  said  land,  and  the  houses,  machinery, 
and  all  improvements  thereon;  or.  If  be  is 
denied  a  recovery  of  the  land,  then  he  prays 
that  he  be  awarded  the  houses,  machinery, 
and  all  improvements  thereon,  and  be  allowed 
to  pay  plaintiff  the  value  of  the  lot  of  land, 
else  that  he  be  allowed  a  reasonable  time  in 
which  to  remove  the  houses,  machinery,  and 
Improvements  from  said  premises;  or,  if  this 
relief  Is  denied  him,  then  he  prays  that  this 
cause  be  removed  to  the  equity  docket  of  this 
court,  and  that  all  matters  between  plaintiff 
and  defendant,  as  affecting  the  priority  of 
their  respective  liens  on  said  property,  be 
adjudicated  and  setUed,  and  that  the  lien  of 
defendant  for  $417.27  and  $1,000  be  declared 
superior  to  the  lien  of  the  plaintiff  on  said  lot 
of  land,  houses,  and  machinery,  and,  as  to 
so  much  of  said  $1,000  as  went  to  pay  re- 
ceiver's cntlflcates  issued  to  pay  Interest  on 
the  debt  against  the  Crystal  Ice  C<Mnpany. 
that  defendant  be  subn^ted  to  the  rights  of 
plaintiff,  and  have  f<H«closure  of  his  lieu  on 
said  lot  of  land;  for  costs,  and  ail  general 
and  special  relief,  in  law  and  equity,  to  which 
defendant  is  entitled  under  the  facts.  R.  M. 
Clark,  Morris  &  Crow,  Attorneys  for  I>efend- 
ant"  The  foregoing  has  the  fcdlowlng  in- 
dOTsements,  to  wit:  "No.  10,067.  George  L. 
Heidbreder  vs.  Greorge  W.  Owens.  Defend- 
ant's first-Amended  Original  Answer.  Filed 
June  1st,  1886.  J.  H.  Tlnks,  CSerk,  by  Ohai. 
H.  Lednum,  Deputy." 

Also  the  charge  of  the  court  In  said  cause: 
"Gentlemen  of  the  Jury:  This  Is  a  case  be- 
tween the  plaintiff,  Gewge  L.  Heidbreder,  and 
the  defendimt,  George  W.  Owens,  for  the  pos- 
session of  a  piece  of  ground,  with  an  Ice  fac- 
tory ttiere(»i.  In  the  city  of  Oak  Cliff.  The 
principal  part  of  the  case  Is  a  question  of  law, 
as  under  the  admission  of  both  sides,  and  tbe 
testimony  taken.  It  Is  a  question  of  law  as  to 
who  had  a  prior  Ueu  on  that  property.  The  con- 
tention ol  plaintiff  Is  that  he  had  a  mortgage 
upon  the  lot  and  buildings,  and  that  sutise- 
qucntly  it  was  repaired,  and  the  defendant 
claims  to  have  furnished  part  of  the  material 
that  went  Into  the  improvement  of  the  build- 
ings and  repalrhjg  of  the  plant,— not  building 
a  building,  or  finishing  a  plant  already  under 
way,  but  to  repair  the  old  building,  somewhat 
dilapidated.  The  court  holds  that  tbe  party 
furnishing  tbe  material  that  went  In  the  repair 
of  that  building  has  a  lien  under  the  laws  ot 
Texas,  It  is  not  for  a  moment  denied  that  It  Is 
a  lien,  but  the  question— the  important  ques- 
tion—Is that  If  the  property,  not  bringii^ 
enough  at  the  sale  of  foreclosure  to  pay  both  tbe 
m<Hrtgage  and  the  lien,  then  tbe  contention 
arises,  who  baa  the  first  lien  iipon  the  prop- 
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«rt7?  Under  the  laws  of  Texas,  and  the  de- 
cisions which  have  been  read  In  your  hearing, 
the  coart  Is  of  the  opinion,  as  I  have  expressed 
serial  times,  that  the  mortgage  given  Txpaa 
the  land  and  finished  bnUding  as  It  stood  for 
repairs,  put  upon  It,  Is  a  prior  lien  to  the  lien 
of  the  material  man,  the  defendant  In  this 
case,  and  that  the  contentlui  between  them,  as 
r^rds  possession  of  this  proper^,  depends 
upon  these  two  liens,  the  J1117  must  find  for  the 
plaintiff.  The  qneetl<»i,  however,  the  court 
will  leave  to  the  Jury  to  be  established  by  the 
testimony  that  this  being  the  plalntlfTs  prop- 
erty, and  the  defendant  has  had  charge  of  it, 
yon  wQl  say  by  your  verdict  what  damage,  if 
any,  has  occurred  to  the  property  during  the 
time  it  was  in  his  liands.  You  will  also  say 
what  rent,  if  any,  la  Jturtly  dne  to  the  plaintiff 
from  the  defendant  from  the  time  which  he 
held  it  From  the  testimony,  what  was  the 
rental  value  of  the  property?  Not  tmly  what 
was  It  renting  toe,  Intt  what  could  It  have  been 
rented  for?'  If  for  nothing,  then  no  neat  la 
entitled  to  be  recovered,  it  it  could  be  rmted 
for  any  sum,  then  the  plaintiff  is  entitled  to  re- 
eover  for  that  sum.  These  are  the  only  two 
qoestloDs  you  will  find  from  the  evidence: 
First,  what  damage  has  been  done  to  the  prop- 
erty while  In  the  hands  of  defendant;  and, 
second,  what  was  the  rental  value  while  It  was 
in  the  hands  of  the  defendant" 

Also  verdict  of  the  jury  and  judgment  ot  the 
-court  In  that  case,  which  are  In  favor  of  plain- 
tiff, Greorge  L.  Heldbreder,  against  d^endant, 
■George  W.  Owens,  for  title  and  possession  of 
the  land  sued  for,  and  the  sum  of  $500  damages, 
and  against  Heldbreder  on  his  claim  for  rent 
Also  the  notes  of  the  company  to  its  own  order, 
indorsed  to  defendant;  the  deed  of  trust  made 
by  the  company  to  secure  the  notes;  the  re- 
fusal of  the  trustee  to  act;  the  appointment 
of  the  substitute;  the  trustee's  deed  to  defend- 
ant; and  all  papers  ui>on  which  defendant  re- 
lied for  title  to  the  premises,  Included  in  tht 
agreed  statement  of  facts,  above  set  forth; 
and  defendant  further  proved  that  the  consider- 
ation paid  by  him  at  the  trustee's  sate  was 
18,000. 

Plaintiff  read  In  evidence  the  opinion  of  the 
circuit  court  of  appeals  for  the  Fifth  circuit  at 
New  Orleans,  La.,  wherein  judgment  of  the 
circuit  court  of  the  United  States  for  the  North- 
em  distiict  ot  Texas  at  Dallas  was  affirmed.. 
The  d&te  ot  that  judgment  was  January  26, 
1897.  The  opinlOT  of  the  cc«rt  of  appeals  la  by 
Judge  McCormick,  and  Is  as  follows:  "Geo. 
L.  Heldbreder,  the  defendant  In  error,  brought 
-on  January  31,  1896,  the  Texas  statutory  ac- 
tion of  trespass  to  try  title  against  Geo.  W. 
Owens,  the  plaintiff  In  error,  to  try  title  to  the 
premises  described  In  the  pleadings,  and  for 
damages  claimed.  On  JanuaiT  13.  18W.  the 
premises  were  the  property  of  the  Crystal  Ice 
Company,  and  consisted  of  a  lot  of  ground, 
with  the  proper  structures  thereon,  to  consti- 
tute a  plant  for  the  manufacture  ot  Ice,  for 
which  purpose  the  plant  had  been  operated  by 
a  former  owner,  but  the  operation  had  been 


dlscontlnoed  for  a  time.  To  discharge  an  in- 
cumbrance on  the  property,  and  to  pat  the 
plant  In  operatltm,  the  Crystal  Ice  Company 
desired  to  borrow  fA,O0O  on  It,  negotiated  with 
Qie  d^imdant  in  error,  and  oMnined  tlie  nKHKy. 
giving  therefor  tti  cotton  notes,  maturing  at 
different  dates,  and  a  deed  of  troat  od  the 
premises  to  secure  these  notes.  Default  was 
made  tn  the  payment  of  the  notes,  and  tlie 
trustee  duly  sold  the  property.  The  defendant 
In  emw  purchased  at  the  sate,  and  recelTed  Us 
conveyance.  May  7,  1S96.  After  Jannaxr  U, 
1884,  the  Crystal  Ice  Ccmipany  procured  mate- 
rials and  the  labor  of  mechanics  from  the  plain- 
tiff in  mot  and  others  in  repairing  its  plant 
and  maUi%  an  inconstderabte  addition  to 
one  of  the  slruetures,  on  the  acoouats,  for 
which  unpaid  balances  were  dne  In  July,  18M. 
These  were  duly  find  as  liens  under  tbe  stai- 
uto  by  tbe  respective  parties.  Suit  thereon 
was  entered  in  one  of  the  state  coorts.  Sue- 
cessive  receivers  were  apptrinted  in  that  salt. 
It  proceeded  to  judgment  foreclosing  the  Hens, 
to  satisfy  which  the  property  was  duly  bM 
by  the  receiver,  purchased  by  the  plaintiff  In 
wror,  and  ddtv«red  Into  his  poBBcnslon  as  such 
purchaser.  The  defendant  in  env  was  not 
a  party  to  these  procedings.  On  Maj  28, 18U6. 
the  defendant  below,  the  plaintiff  In  enor  here, 
filed  tills  motion:  'Now  comes  the  defendant 
in  tbe  above-entitled  and  numbered  cafne.  and. 
referring  to  his  first-amended  original  answer 
filed  herein  on  the  iBt  dsy  of  June.  1886. 
adopts  same,  and  makes  It  a  part  ot  this  mo- 
tion, and  shows  to  the  court  that  there  are  b- 
Boea,  to  be  submitted  and  determined  in  this 
cause,  that  require  that  It  riundd  be  transferred 
to  the  equity  docket  .Wberefoie  d^6ndant 
prays  the  court  to  transfer  this  cause  to  the 
equity  docket,  and  that  the  plaintiff  be  «i- 
jolned  from  further  prosecuting  this  suit  on  the 
law  docket  until  issues  in  equity  have  been 
fully  settled  and  determined,  and  will  ever 
pray.'  This  answer,  referred  to  in  this  mo- 
tion, presente  (1)  a  general  demurrer;  (2)  gen- 
eral denial:  (3)  plea  of  not  gidlty;  after  "^ch 
the  acqulsitirai  of  the  liens,  and  tbe  proceeding 
to  enforce  them,  and  the  result  of  that  proceed- 
ing, are  set  out  in  the  answer.  Then  tbe  answer 
concludes  thus:  'Wherefore  he  says  he  has 
title  to  all  said  property,  and  Is  entitled  to  the 
posResslon  of  the  same;  or,  if  he  is  not  alloweil 
to  hold  the  lot  of  land,  then  he  says  he  has 
title  to  the  house  and  machinery  on  said  prem- 
ises, and  Is  entitled  to  remove  the  same;  or, 
if  this  relief  is  denied  him.  then  he  prays  In  tbe 
alternative  tliat  he  has  a  prior  and  superior 
lien  on  said  property  to  that  of  plaintiff,  and 
that  his  said  Uen  is  still  in  full  force  and  effect 
as  against  the  plaintiff  herein,  to  tbe  amount  of 
said  debt  of  (417.27,  and  his  bid  of  at 
his  purchase  nnder  said  foreclosure  sale,  with 
his  Interest  on  the  same,— all  ot  which  the  de- 
fendant is  ready  to  verify,  and  puts  himself 
upon  the  country.  Wherefore  he  prays  Jndg- 
meat  for  title  and  possession  of  the  land,  and 
tbe  bouses,  machinery,  and  all  Imimvements 
thetem;  or,  It  he  is  denied  a  recovety  of  the 
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land,  tben  he  pnya  that  he  be  awarded  the 
houses,  machinery,  and  all  improTementa  there- 
on, and  be  allowed  to  pay  plaintiff  the  value 
of  Uie  lot  of  land;  also  that  he  be  allowed  a 
reasonable  time  In  which  to  remove  the  bouses, 
machinery,  and  Improvementfi  from  said  prem- 
ises; or.  If  this  relief  Is  denied  him,  then  he 
prays  that  this  cause  be  removed  to  the  equity 
-docket  of  this  court,  and  that  all  matters  be- 
tween plaintiff  and  defendant,  as  affecting 
the  priority  of  their  respective  liens  on  said 
property,  be  adjudicated  and  settled,  and  that 
the  lien  of  defendant  for  $117^  and  $1,000  be 
declared  superior  to  the  lien  of  the  plaintiff  on 
said  lot  of  land,  houses,  and  macblnery,and  aa  to 
so  much  of  said  $1,000  aa  went  to  pay  receiv- 
er's certificates  Issded  to  pay  Interest  on  the 
•debt  of  plaintiff  against  the  Crystal  Ice  Com- 
pany; that  the  defendant  be  subrogated  to  the 
rights  of  plaintiff,  and  have  foreclosure  of  his 
Hen  on  said  lot  of  land,  for  costs,  and  all  geu- 
•eral  and  special  relief.  In  law  or  In  equity,  to 
which  defendant  Is  entitled  under  the  facts.' 
The  first  assignment  of  error  Is  that  the  court 
erred  in  refusing  to  transfer  this  cause  to  tbe 
equity  docket  If,  Instead  of  an  action  of 
trespass  to  try  title,  the  suit  had  beeu  In  eq- 
uity to  foreclose  a  lien  upon  the  premises,  the 
defendant  In  the  bill  could  not  have  had  af- 
'firmatlTe  relief  without  asking  the  same  by  a 
cross  bill.  We  said  in  Wood  v.  Collhis,  8  O. 
G.  A.  525,  60  Fed.  142,  that  the  rule  appeared 
to  be  wedl  established  that  In  order  to  entitle  a 
defendant  In  equity  to  affirmative  relief,  he 
should  file  a  cross  bill,  which  should  be  regu- 
larly served,  put  at  Issue  and  heard  as  any 
original  bfll,  citing  Ford  v.  Douglas,  6  How. 
143-167;  Railroad  Co.  v.  Bradleya,  10  WaU. 
299;  White  t.  Bower,  48  Fed.  186;  and  quot- 
ing from  Railroad  Co.  v.  Bradleys,  supra: 
TarHes  defendant  are  as  necessary  to  cross 
bills  88  to  original  bills,  and  their  appearance 
In  both  cases  Is  enforced  by  process  in  the  same 
manner.'  The  distinction  between  actions  at 
law  and  suits  in  equity  in  United  States  courts 
la  not  one  of  form  merely,  but  of  vital  sub- 
fTtance.  An  action  of  trespass  to  try  title.  In 
the  statutcar  form  of  Texas,  cannot  be  con- 
verted into  a  suit  In  equity  by  the  answer  ot  a 
defendant.  Plaintiff  below  brought  a  purely 
legal  action.  If  the  defendant  had  equitable 
rights,  which  he  Is  entitled  to  enforce  against 
the  plaintiff  below,  he  had  a  clear,  adequate 
course  of  procedure  to  arrest  or  stay  tbe  action 
at  law,  until  his  equities  could  be  adjudged  by 
the  circuit  court.  He  omitted  to  do  this,  and 
will  not  be  beard  to  m^e  that  the  court  erred 
in  refusing  what  the  court  would  have  erred  to 
grant.  The  other  assignments  of  error  become 
Immaterial.  The  objections  taken  to  the  rul- 
ing of  tbe  court  in  reference  to  admitting  and 
rejecting  testimony  are  fully  answered  by  the 
view  here  presented  of  the  case  as  It  stood  In 
the  circuit  court  We  do  not  feel  called  upon 
or  Jtistifled  In  this  case  to  express  any  view 
with  reference  1e  the  relation  of  the  liens  claim- 
ed by  the  plaintiff  In  error.  It  li  snflUHent  to 
say,  as  we  have  already  said,  that  his  pleading 


in  the  drcolt  court  dae»  not  presoit  that  ques- 
tion. The  Judgment  at  tbe  circuit  court  Is 
therefore  affirmed." 

B.  M.  Clark  and  Morris  &  Crow,  for  a^q^- 
lant   Henry  ft  Crawford,  for  appellee. 

COIiLARD,  J.  (after  stating  tbe  facta). 
We  do  not  believe  that  the  fore^osure  of  the 
liens,  and  the  purchase  thereunder,  so  mer- 
ged the  equitable  rights  of  the  lienors  Into 
a  legal  tltie  as  to  destroy  those  equities,  and 
reader  them  unavailing  In  the  suit  by  plain- 
tiff against  defendant;  but  such  equities,  iu 
our  opinion,  Inured  to  and  remained  In  the 
tltie  acquired  by  tbe  plaintiff  by  his  pur- 
chase at  the  sale  made  under  the  foreclo- 
sure. By  his  purchase,  plaintiff  was  subro- 
gated to  tbe  superior  rights  of  the  lienors, 
which  became  a  part  of  his  title,  and  could 
be  enforced  against  the  defendant  a  pur- 
chaser under  a  mortgage  or  deed  of  trust 
upou  the  land,  and  the  old  improvements 
upon  the  same.  Plaintiff's  rights,  by  his 
purchase,  were  to  have  the  improvements 
contributed  by  the  material  men  sold  to  pay 
the  debts  so  created,  and  such  rights  are  su- 
perior to  the  rights  of  the  mortgagee's  prior 
lien  upon  tbe  land,  the  old  Improvements, 
and  the  Improvements  thereafter  made.  The 
precedence  of  these  liens  was  not  destroyed 
by  the  purchase  and  the  sale  made.  If  the 
interest  of  the  purchaser  require  it  equity 
would,  in  his  favor,  as  against  an  Interven- 
ing title  In  the  hands  of  one  not  a  party  to 
the  foreclosure,  keep  the  Hens  and  the  debt 
alive.  Defendant  was  not  a  party  to  the 
foreclosure,  and  was  not  affected  thereby, 
but  his  mortgage  was  Inferior  to  tbe  extent 
of  the  new  Improvements,  and  equity  would 
affect  his  purchase,  subordinating  bis  title 
to  that  of  plaintiff,  Just  as  his  mortgage  was 
subordinate  to  the  material  men's  liens  on 
the  Improvements  made  by  the  material  fuV- 
nished  by  them.  Jemlson  v.  Halbert  47  Tex. 
190;  Sllliman  T.  Gammage,  55  Tex.  368,  et 
seq.;  Pitman  v.  Henry,  50  Tex.  364;  Carter 
r.  Attoway,  46  Tex.  111.  The  enforcement 
of  the  Hen  of  the  material  man  would  not 
affect  the  prior  mortgage  aa  to  the  lot  and 
Improvements  thereon  at  tbe  date  of  the 
mortgage,  but  such  liens  were  superior  to 
tbe  mortgage  as  to  the  new  improvements 
made  by  the  material  furnished.  Rev.  8t 
1879.  art  8171;  Rev.  St  lSft5.  art.  3301;  As- 
sociation V.  Clark  (Tex.  Civ.  App.)  83  S.  W. 
881;  King  v.  Brown,  80  Tex.  276,  16  S.  W. 
39;  Pierce  v.  Moreman,  &i  Tex,  596,  20  S. 
W.  821;  Bradford  v.  Knowles,  86  Tex.  605, 
25  S.  W.  1117;  Slocum  v.  Caldwell  {Ky.>  IS 
S.  W.  l<m;  PhU.  Mecb.  Liens,  S  238;  Evans 
r.  Borcbard,  8  Tex.  OIt.  App.  276,  28  S.  W. 
258. 

If  n  be  true  that  the  new  Improvements 
cannot  be  removed  from  the  premises  wlth- 
ont  Injury  to  the  property,  or  because  of 
some  other  reason,  as  Impossible  of  Identity, 
then  tbe  proper  rule  Is  to  resell  the  whole  of 
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the  property,  and  prorate  tbe  prooeeda  ac- 
cording to  tbe  Intereata  of  the  partlea,— the 
valne  of  the  security  of  each.  Phil.  Me^ 
Liens,  11 237,  238;  BTana  T.  Borchord,  8  Tex. 
OlT.  App.  276.  28  S.  W.  25& 

Tbe  lodgment  of  the  federal  coart  did  not 
affect  tbe  right  (tf  plaintiff  to  establish  tbe 
suprarlority  of  bis  lien  In  this  salt-  That  was 
a  salt  on  the  law  side  of  the  docket,  and  tbe 
equities  of  the  partiea  could  not  have  been 
adjusted  therein.  No  equity  Jurisdiction  was 
Invoked,  and  no  equity  was  adjudicated. 
This  Is  deaiiy  shown  by  tbe  opinion  of  the 
drccdt  court  of  appeals,  where  the  case  was 
taken  by  writ  of  error. 

We  understand  i^ppellee  to  contend  that 
plaintUTs  title  under  tbe  foreclosure  pro- 
ceedings waa  a  l^al  title  only;  that  his 
equities  were  satisfied  as  to  all  tbe  world  by 
bis  purchase;  and  thKt  he  had  no  other  than 
a  legal  rigbt,  which  was  necesnrily  adjudi- 
cated In  the  suit  In  the  federal  court.  We 
do  not  beliere  plaintiff's  rights  were  merely 
l^al,  as  before  seen,  and  therefore  the  Judg- 
ment of  the  federal  court  is  not  res  adjudi- 
cate of  the  equities  now  sought  to  be  en- 
forced In  OUs  salt  The  plaintiff  befow  came 
Into  tbe  state  court  with  alleged  equities 
against  defendant,  wfilch  be  asked  to  baTe 
enforced,  which  he  has  tbe  right  to  enforce, 
and  wblch  hare  not  before  been  adjudicated, 
or  In  suit  In  a  JuiMlction  that  bad  the  pow- 
er to  decree  them  or  pass  upon  them.  Tbe 
court  below  erred  In  charging  tbe  Jury  to  re- 
turn a  Terdlct  fordefendant,  upon  tbe  ground 
that  tbe  matters  in  controrersy  bad  been  de- 
termined In  the  former  suit  between  the  par- 
ties In  tbe  district  court  of  the  United  Btatea. 
Because  of  this  error  the  Judgment  of  the 
lower  court  Is  reversed,  and  tbe  cause  re- 
manded. Reversed  and  remanded. 


CRAWFORD  V.  STATE. 

(Oonrt  of  Crimiaal  Appeals  of  Texas.  UanA 

16,  189S.) 

Chimikai.  Law— Statbmsnts  or  Pacts— Diu- 

8BH0K. 

1.  Instrument  Dot  approved  hj  the  trial  judge 
cannot  be  considered  as  statement  of  facts. 

2.  Failure  of  defendant  to  attempt  to  proctm 
statement  of  facts  till  9  daja  after  adjourn- 
ment of  court  and  28  days  after  denial  of  new 
trial,  is  lack  of  dUlgmce  which  will  not  be  ex- 
cused. 

On  rehearing.  Denied. 

For  former  report,  see  44  S.  W.  IfiO. 

Martin  &  Flanary.  for  appellant.  W.  W. 
Wallhig  and  Mann  Trlc^  for  the  State. 

HURT,  P.  3.  At  a  former  day  of  this  term 
tbe  Jud^ent  In  this  case  wss  sfflrmed,  and  it 
now  comes  before  us  on  motion  for  rehearing. 
In  passbv  upon  the  ai^eal  we  did  not  consid- 
er tbe  statement  of  facts.  Counsel  (Or  ai^- 
lant  made  a  motion  for  a  rehearing  with  tiie 
view  of  obtaining  the  opinion  of  this  court 


upon  the  merits  of  tbe  ease  in  tlie  U^t  of  the 
statement  of  factiL  What  purports  to  be  a 
statement  of  facts,  as  stated  in  tbe  cnlgtaial 
opinion,  was  not  approved  by  the  trial  Judge; 
and  hence  cannot  be  considered.  If  appe- 
lant vsed  all  reasmatde  lUllgence  to  obtain  a 
statement  of  facts,  and  failed  to  do  so,  still  we 
could  not  oonsidw  this  statanoit,  because  not 
approved  by  the  Judge.  We  would,  £berefM«, 
have  to  reverse  tbe  Judgment,  because  appel- 
lant bad  tbe  right  to  have  bis  case  conddoed 
In  oonneetkm  with  tbe  statement  of  facta.  The 
question,  thneCore,  presented  to  us.  is  irtwtber 
or  not  sudi  dQlgence  was  used  hy  appdlant 
or  his  oonnsel  as  meets  tbe  requImnaUs  ot 
tbe  law.  The  motion  for  new  trial  was  over- 
nded  <m  tbe  26th  of  September.  1807.  Oonrt 
adjonmed  on  the  Bth  of  October.  1807.  Ko 
attempt  was  made  by  oounsd  for  appelant  to 
procure  a  statement  of  the  facts  untU  tbe  9th 
day  after  the  adjournment  of  court.  We  have, 
therefore,  about  28  days  in  which  no  effort  was 
made  to  obtain  a  statement  of  the  taett.  Tliis 
cannot  be  considered  diligence.  ISw  statute 
requires  that  appellant  use  all  reasonable  dili- 
gence to  procure  the  statement  of  fkcts,  and 
have  the  same  filed  In  time;  and  that  the  ten- 
ure to  file  tbe  same  wltbtn  the  time  la  not 
due  to  the  laches  or  fault  of  the  appdhmt  or 
his  attorney,  but  that  sodi  fhDure  Is  tbe  re- 
sult of  causes  beyond  bis  cratroL  Bee  arti- 
cle 1882,  Rev.  St,  180S.  The  motion  Cor  re- 
hearing Is  oramlea. 


WILLIAMSON  T.  STAm 

(OoDrt  of  Criminal  Appeals  of  Tncas.  SiarA 
16.  1896.) 

CaiHiKAL  Law— SumoiBKOT  o*  SnnaxcK 

On  con0ictiiu  testimony  as  to  defendant's 
illegal  sale,  the  reputation  for  truth  and  vermei- 
ty  of  the  state's  witness  beinc  attacked*  and 
defendant  having  testified  tliat  he  did  not  make 
tbe  sale,  verdict  ot  guilty  cannot  be  dis curbed. 

Appeal  from  Hunt  county  court;  W.  B. 
Ragsdale,  Judge. 

Fayette  Williamson  apiwala  from  convic- 
tion. Affirmed. 

W.  W.  Walling  and  Kann  Trice,  for  the 

State. 

HBNDBRSON,  J.  Oonvletkm  tat  vloUt- 
Ing  local  option  law.  Tbe  evidence  for  tbe 
state  Is  positive  and  direct  that  appelant 
sold  tbe  whisky  as  alleged  in  tihe  Indictment. 
The  general  reputation  for  tmtti  and  Terac- 
ity  of  the  witness  for  tbe  atato  wu  attack- 
ed by  the  defense  testimony.  Dsfnidant 
tesUfled  in  his  own  behalf  that  he  did  not 
sell  the  whisky  as  alleged.  This  made  the 
issue  sharp  as  to  tbe  main  fact  in  the  case, 
to  wit,  the  sale  of  the  Intoxicating  Uqnor. 
The  Jury  decided  In  favor  of  the  evidence  for 
the  Btete^  and  this  court  is  not  anthorind 
to  disturb  thdr  verdict.  The  Judgment  Is 
affirmed. 
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BUTLER  T.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.  March 
16,  1898.) 

CaiHiiTAL  Law— CoNTiSDiso*— Absent  WiTNBBS. 

1.  A  motion  to  continae  a  criminal  case  on 
accoimt  of  a  material  witness  being  out  oC  tlie 
state,  without  showing  diligence  to  procure  his 
attendance  or  to  secure  his  deitositioQ  before 
leaving  the  state,  is  insufficient. 

2.  A  motion  for  a  continuance  on  the  ground 
that  an  absent  witness  would  testify  that  he 
was  present  at  the  assaalt  and  that  defendant 
only  acted  in  self-d^ense.  Is  insalDcient,  since 
the  statement  is  a  conclutiioa  of  law. 

Appeal  from  district  court,  Tyler  comity; 
Stepben  P.  West,  Judge. 

Tom  Butler  was  convicted  of  an  assault 
wltb  Intent  to  murder,  and  be  appeala  Af- 
firmed. 

W.  W.  Walling  ud  Mann  Trice,  tor  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  assaalt  with  Intent  to  murder,  and 
his  punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  two  years;  bence 
this  appeal. 

Appellant  made  a  motion  to  contlniie  the 
case  on  account  of  the  absence  of  one  Will 
Gray.  The  application  shows  no  diligence  on 
the  part  of  the  appellant  to  procure  the  attend- 
ance of  this  witness.  We  are  not  Informed 
when  the  subpoena  was  Issued  for  said  witness, 
nor  when  the  same  was  returned.  It  appears 
from  the  application  that  the  witness  was 
absent  from  the  state,  but,  for  aught  that  we 
know,  proper  diligence  would  have  procured 
the  attendance  of  this  witness,  or,  by  diligence, 
his  absence  from  the  state  would  have  been 
ascertained  In  time  and  his  depositions  could 
have  been  secured.  Defendant  says  that  be 
expects  to  prove  by  said  witness  that  be  was 
present  when  the  alleged  assault  was  commit- 
ted,  and  that  defendant  only  acted  In  his  nec- 
essary self-defense.  This  Is  not  the  statement 
of  any  fact  that  said  witness  would  testify  to, 
but  Is  a  conclusion.  The  law  requires  appel- 
lant not  only  to  state  the  facts  which  he  ex- 
pects to  prove  by  an  absent  witness,  but  It 
must  be  shown  that  such  facts  are  material  to 
his  defense.  If  the  facts  had  been  stated  in 
this  case  that  the  witness  would  testify  to, 
thc^  might  not  support  the  conclusion  stated 
in  the  ^plication.  This  court,  as  weU  as  the 
lower  court.  Is  to  pass  on  the  facts  stated, 
and  to  judge  of  thdr  materiality;  and,  unless 
they  are  stated,  there  Is  no  predicate  upon 
which  t3ie  court  can  base  a  correct  Judgment 
as  to  the  materiality  of  the  facts.  We  have 
examined  the  record  In  this  case,  and  It  does 
not  occur  to  ua  that  the  conrt  should  have  char- 
ged on  aggravated  assault.  Under  the  testl- 
nxny  of  the  state's  witnesses,  it  was  an  as- 
BBOlt  with  Intent  to  murder.  The  testimony 
of  the  defendant  himself.  If  It  was'  to  be  be- 
Itered.  established  a  case  of  self-defense.  The 
court  gave  the  two  theories  in  the  charge  to 
the  Jury,  and  this  was  raflOdent  In  upgA- 
44S.W.-6» 


lant's  motion  for  a  new  trial  a  number  of  affl- 
davits  were  presented  pro  and  con  on  the  ques- 
tion of  venue.  The  court  overruled  the  mo- 
tion predicated  on  the  allegation  that  no  venue 
had  been  proved,  and  the  affidavits  support 
the  conclusion  reached  by  the  court.  Besides 
tills,  the  statement  of  facts  contains  proof  of 
venue.  There  Is  no  error  In  the  record,  and 
the  judgment  Is  afilrmed. 


LONGORIA  et  al.  v.  STATB. 
(Oonrt  of  Criminal  Appeals  of  Texas.  March 
16,  1808.) 
Cbimisal  Law— Judgbibnt— Appbal. 

1.  A  Judgment  entered  upon  a  verdict  convict- 
ing defendant  of  a  felony  which  does  not  show, 
as  required  by  Code  Or.  Proc.  art  831,  subds.  9; 
10,  that  the  court  adjudged  defendant  guilty, 
and  that  he  be  punished  as  determined  by  the 
joiT,  is  defective,  and  not  final. 

2.  No  appeal  lies  from  a  judgment  wbieh  i» 
not  final. 

AiH»eal  from  district  court,  Crockett  oonnty; 
J.  W.  Tlmmlns,  Judge. 

Otemlo  Longoria  and  Pedro  Ramone  were 
convicted  of  horse  theft,  and  aj^eaL  Appeal 
dismissed. 

W.  W.  WalUng  and  Mann  Trice,  for  the  State. 

HURT,  P.  J.  Appellants  were  convicted  of 
horse  theft,  and  given  two  years  each  In  the 
penitentiary;  hence  this  appeal. 

The  Judgment  as  found  hi  the  record  Is  in- 
complete, and  we  suppose  It  Is  correctly  copied 
In  the  transcript  as  the  case  has  been  submit- 
ted for  decision.  The  defect  in  the  judgment 
consists  in  the  omission  to  enter  the  Judgment 
of  the  court  upon  the  verdict  as  returned 
the  Jury.  After  setting  out  the  usual  formal 
parts  of  the  Judgment,  It  recites  that  the  ver- 
I  diet  was  received  by  the  court,  "and  is  here 
I  now  entered  upon  the  minutes  of  the  court,  to 
i  wit:  'We,  the  jury,  And  the  defendants,  Ote- 
mlo Longoria  and  Pedro  Ramone,  guilty  as 
charged  in  the  Indlctm^t;  and  we  assess  the 
punishment  of  each  at  two  years'  confinement 
In  the  penitentiary.  John  Martin,  Foreman  of 
the  Jury.'  "  This  ends  the  Judgment.  It  will 
be  observed  that  the  ninth  and  tenth  'requisites 
of  article  881.  Code  Cr.  Proc  1895,  which  de- 
,  fines  the  essential  elements  of  a  Judgment,  are 
omitted.  These  are  essential  matters,  and 
the  judgment  cannot  be  complete  In  a  felony 
case  without  their  observance:  The  act  of 
the  25th  le^slatnre  with  reference  to  presump- 
tions by  this  court  where  the  judgment  falls 
to  record  the  Impaneling  of  the  Jury  and  plea 
of  the  defendant,  etc.,  did  not  provide  for  any 
presun^tions  In  favor  of  a  judgment,  wherein 
there  was  a  failure  to  ent»  such  Judgment 
upon  the  verdict.  Because  a  final  iudgment, 
as  required  by  article  831,  Code  Cr.  Proc  1895, 
is  not  Incorporated  In  the  record,  the  appeal  hi 
dismissed. 

For  anthorltles,  see  WUlson's  New  Cr.  St, 
note  1  to  article  831,  Code  Cr.  Proc^  and  note 
t  to  article  872,  Id. 
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SMITH  T.  STATE. 
<Oottrt  of  Criminul  Appeals  of  Texas.  Marcb 
16,  1898.) 
CiuiaxAL  Lav— Appbal— lUviBW. 

1.  In  the  abaence  of  a  Btatement  of  f  aet^  the 
mling  of  the  court  on  the  admlBslon  of  eridence 
caDQOt  be  reTlewed. 

2.  The  refnssJ  of  the  court  to  give  requested 
iDBtrnctions  cannot  be  reriewed  in  the  absence 
of  a  statement  of  facts. 

S.  The  sufBciency  of  the  CTidence  to  support 
a  conviction  cannot  be  reriewed  where  there  la 
DO  statement  of  facts. 

Appeal  from  Palo  Pinto  county  court;  W- 
B.  Newbrough,  Judge. 

Jeff  Smith  was  convicted  of  Tlolating  the 
local  option  law,  and  appeals.  Afflrmed. 

W.  W.  Walling  and  Mann  Tric^  tot  the 
Btato^ 

DAVIDSON,  J.  Appellant  waa  conTlcted 
of  a  TlolBtion  of  the  local  option  law.  There 
an  no  bills  of  exceptions  nor  statement  of 
facts  In  the  record.  The  complaint  and  In- 
formation are  In  the  usnal  form,  snch  as 
this  court  bave  repeatedly  held  to  be  snffl- 
dent  The  other  grounds  of  the  motion  for 
a  new  trial  relate  to  the  action  of  the  court 
In  admitting  tosUmony,  and  refndng  to 
the  special  charge  asked  by  appellant,  and 
the  snffldency  of  the  evidence  to  support  the 
conviction.  In  the  iU)sence  of  the  statement 
of  facts,  these  matters  cannot  be  nviewed. 
The  Judgment  Is  affirmed. 


SMrm  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Mardi 

16,  1888.) 

Appsa]>-Bstsbw— Nbcbbsitt  of  Exceptioks. 

1.  A  niling  m  evidence  wUl  not  be  reviewed 
where  no  exception  was  takm  on  the  triaL 

2.  Where  no  exceptim  was  reserved  to  re- 
marks of  the  prosecntbiff  attorney*  error  cannot 
be  based  thereon  on  at^teaL 

Appeal  from  Palo  Pinto  county  court;  W. 
K.  Newbrougb,  Judge. 

Jeff  Smith  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Afflrmed. 

W.  W.  Walling  and-  Bfann  Trice,  for  the 
.State. 

DAVIDSON,  J.  This  record  does  not  con- 
tain a  statement  of  the  facts  nor  bUla  of  ex- 
ception. There  are  no  asBignments  of  error 
in  the  record,  and -none  of  the  grounds  of 
the  motion  for  new  trial  are  well  taken. 
The  first  ground  relates  to  the  sufflctency  of 
the  evidence  to  support  the  conviction,  and 
the  second  ground  refers  to  the  action  of 
the  court  in  refusing  to  permit  the  witness 
Sanderson  to  testify  that  he  opected  to  get 
whislty  when  he  called  upon  defendant  for 
■^Peruna."   There  was  no  bill  reserved  to 


this  action  of  the  court.  If  It  In  fact  occm> 
red.  The  third  ground  assigns  as  error  the 
remarks  of  the  prosecuting  attorney.  No 
bill  of  exceptions  was  reserved  to  said  re- 
marks, and,  as  presented,  we  cannot  con- 
sider some.   The  Judgment  is  afBrmed. 


McLEOD  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  March 
16,  1898.) 

Chimiital  Law— LooalOptiox— Hbllixo  Whibkt. 

One  who  sells  whisky  to  a  person  who  bnja 
it  for  another  violates  the  local  option  law. 

Appeal  from  Erath  coontjr  court;  Ttainnaa  R 
King,  Judge. 

Jim  McLeod  waa  convicted  of  Illegal  nie  of 
liquor,  and  appeals.  Affirmed. 

McC&ln  &  Danid,  for  aroellant  W.  W. 
Walling  and  Mann  Trice,  for  the  State. 

DAVIDSON.  J.  Appellant  was  convicted  of 
a  violation  of  the  local  option  taw,  and  appaHa. 
The  only  witness  In  the  case  testified  that 
he  bought  the  whisky  from  defendant;  that 
he  bought  it  for  oae  Clark,  a  brakanan  on  the 
railroad,  and  not  for  hlmsdf.  It  Is  contended 
that  this  is  not  a  sale  to  the  prosecntli^  wit- 
ness, within  the  coDtemplAtloD  of  the  local  op- 
tion statute.  TUs  identical  question  anse  In 
the  case  of  Bruce  v.  State  (decided  at  present 
term)  44  S.  W.  862,  and  Jt  was  there  decided 
advwsdy  to  appellant's  oontentlim.  See  said 
case  and  dted  anthoriUea,  The  judgment  k 
affirmed. 


ItEWAIiL^  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  March 

16,  1888.) 
Criminal  Law— Rbvibw. 
In  the  absence  of  a  statement  of  facts.  th« 
snfficiency  of  the  evidence  to  sustain  a  convic- 
tion cannot  be  reviewed. 

Appeal  from  Ellis  county  court;  J.  C. 
Smith,  Judge. 

S.  Lewallen  was  convicted  of  disturbing 
the  peace,  and  appeals.  Affirmed. 

W.  W.  WaUing  and  Mann  Trice,  for  the 
State. 

HENDEBSON,  J.  Appellant  was  convict- 
ed of  disturbing  the  peace,  and  appeals. 
There  were  no  exceptions  reserved  to  the 
action  of  the  court  during  the  trial,  and  the 
statemeat  of  the  facts  is  not  btfm  no.  The 
only  ground  of  the  motion  for  a  new  trial 
is  based  upon  the  sufficiency  of  the  evidence 
to  support  the  convlctltm,  and,  in  the  ab- 
sence of  the  statement  of  facts,  we  cannot 
rsTise  this  question.  The  Jud|pn«it  la  af- 
firmed. 
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BENSON  T.  STATE. 

iConrt  ot  Oiminal  Appeals  ot  Texas.  Mardi 

16.  ISdS.) 

On  motions  tw ,  rehearing  and  to  reform 
tbe  Judgment  oVerrnled. 
For  former  report,  see  44  &  W.  167. 

A.  K.  Swan,  for  appellant  W.  W.  Walling 
and  Mann  Trice,  for  the  State. 

HENDEStSON,  J.  At  a  former  day  of  tbls 
term  the  Judgment  In  tbla  cause  was  af- 
firmed. We  have  carefully  reviewed  the 
irrounds  of  the  motion  for  rehearfsg,  and  see 
no  reason  to  change  the  views  heretofwe 
expressed.  Appellant  Insists  In  his  motion 
that  the  court  erred  In  holding  that  his  plea 
setting  up  the  disqualification  of  the  trial 
Judge  was  lusufiQdent  We  do  not  under- 
stand how  a  Judge  could  he  disqualified  In 
a  case  which  had  no  existence  until  months 
Buhsequent  to  his  election  and  qualification. 
The  proof  In  this  regard  discloses  that  the 
alleged  violation  of  the  local  option  law 
occurred  long  subsequent  to  the  election  and 
qualification  of  the  trial  Judge.  A  motion 
Is  also  made  to  reform  the  Judgment  of  this 
court  in  regard  to  that  portion  of  It  which 
adjudges  appellant  and  his  sureties  respon- 
sible for  the  costs  accrued  In  this  court  The 
main  feature  of  the  contention  seems  to  be 
based  upon  the  proposition  that  the  recog- 
nizance on  appeal  is  but  an  obligation  re- 
el ulring  the  appearance  of  the  appellant  in 
tlie  trial  court  pending  the  appeal;  and  we 
are  cited  to  several  provislone  of  the  Code 
of  Criminal  Procedure  to  sustain  said  propo- 
sition. Appellant  baa  evidently  overlooked 
article  1063,  Rev.  Civ.  St.  1895.  That  por- 
rlon  which  pertains  to  the  question  at  Issue 
le  as  follows:  "In  every  state  case  of  a 
less  grade  than  felony,  In  which  an  appeal 
is  taken  to  the  court  of  criminal  appeals,  and 
the  Judgment  of  the  lower  court  Is  affirmed 
against  the  defendant,  all  fees  due  the  clerk 
of  said  court  In  said  case  shall  be  adjudged 
against  the  defendant  and  his  sureties  on 
his  recognizance,  for  which  execution  shall 
issue  as  In  other  cases  on  appeal  to  the 
court  of  criminal  appeals,"  etc.  This  would 
seem  to  answer  appellant's  proposition  with- 
out any  argument  See,  also,  Arbuthnot  v. 
State.  43  S.  W.  1024.  The  motion  for  re- 
hearing Is  overruled,  and  the  motion  to  re- 
form the  Judgment  Is  dented. 


TALBUTT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  March 
le,  1888.) 
OoouvAnoii  Tax— Ihtbkstatb  Cohicbsos. 

A  tax  on  the  occupation  of  canvassing  tor 
the  sale  ot  llghtDing  rods  for  the  manufacturer, 
whose  place  of  bueinesB  was  in  another  state, 
was  a  tax  on  interstate  commerce,  and  there- 
fore void. 


Appeal  fn»n  Gn^scm  county  court;  J.  H. 
Wood,  Judge. 

J.  H.  Talbutt  was  convicted  hi  the  county 
court  of  pursuing  the  occupation  of  a  can- 
vasser for  the  sale  of  lightning  rqtls  without 
paying  the  tax,  and  appeals.  Rerereed. 

Haslewood  &  Smith,  tot  appelant  W.  W. 
Walling  and  Mann  Trice,  for  the  State. 

DAVIDSON,  J,  The  offense  was  commit- 
ted In  January,  1898.  Tbe  punlshmoit  was 
assessed  at  a  fine  of  f  isa  The  evidence  shows 
that  tike  appellant  \n»  represaiting  Cole  Bros., 
who  resided  In  Oreencastle.  Putnam  county. 
Ind.,  and  who  carried  on  their  hudness  at  that 
place.  Cole  Bros,  have  not  and  never  have 
bad.  a  place  of  business  within  the  limits'  of 
the  state  of  Texas,  and  appellant  Is  their  agent 
and  representative  soliciting  orders  for  the  pla- 
cing of  lightning  rods  on  houses  In  Grayson 
county,  and  vtbm  the  orders  are  secured  they 
are  sent  to  the  place  of  buslaesa  of  Cole  Bros, 
at  Greencastie.  Ind.  Lightning  rods  were 
then  made  in  obedience  to  said  orders.  ahlpi>ed 
to  Texas,  and,  when  required  to  do  so,  appel- 
lant assisted  In  placing  these  lightning  rods  at 
the  places  desired  by  the  purchasers.  For  this 
he  collected  the  money  for  the  sale,  or  took 
notes,  as  the  case  might  be.  Without  going 
Into  any  discussion  of  the  matter  further  than 
heretofore,  we  hold  t^iat  the  conviction  was  er- 
roneous. This  seems,  under  the  decisions  of 
the  supreme  court  of  the  United  States,  to  be 
a  tax  upon  interstate  commerce.  See  Ex  parte 
Holman,  86  Tex.  Cr.  R.  255,  36  S.  W.  441; 
Brennan  v.  City  of  TItusvllIe,  153  II.  S.  280. 
14  Sup.  Ct  829;  Asher  v.  Texas,  128  U.  S.  129; 
8  Stip.  Ct.  1;  Corson  v.  Maryland,  120  U.  S. 
502,  7  Sup.  Ot  655;  Bobbins  v.  Taxing  Dlst.. 
120  U.  S.  489,  7  Sup.  Ct  692.  The  Judgment 
iB  reversed,  and  the  cause  remanded. 


NICHOI^T.  8TATBL 

(Oourt  of  Criminal  Appeals  ot  Texas.  Mardi 

16.  1888.)  . 

OaiMiKAt,  tiAW  — PiBsiifO  FoKoan  ImrauHBim— 
FOSMBR  AOQUirril/— VAR11.ITCB— Znbtbuo- 
VlOKfl— C1BOUHSTI.IITIAI.  EtIDBNCB. 

1.  An  acquittal  on  a  chai^  ot  posing  a 
forged  note  will  not  bar  a  suosequent  prosecu- 
tion on  a  dlffierent  note,  althoogfa  used  In  the 
same  transaction  with  the  former  note. 

2.  A  variance  between  name  set  out  in  the  in- 
dictment and  that  In  the  note  alleged  to  be 
forged  is  immaterial,  where  the  Jury  are  in- 
strncted  to  acquit  if  tn^  found  a  variance,  and 
the  proof  showed  that  the  uame  was  fictltlons 
in  aiur  event 

3.  In  a  proaecation  for  passing  a  forged  in- 
strument It  is  error  to  refuse  to  give  an  In- 
straction  on  circnmstantial  evidence,  where  all 
the  evidence  of  defendant's  knowledge  that  tike 
instrnmoit  was  f<»rged  was  circumstantial. 

Appeal  from  district  court  Oooke  county; 
D.  B.  Barrett  Judge. 

M.  E.  Nichols  was  convicted  of  passing  a 
forged  Instrument,  and  appeals.  Beversed. 
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Culp,  Qiddlngs  &  Glddlngs,  for  Appellant. 
W.  W.  WalUug  and  Mann  Trice,  for  the 
State. 

HUBT,  ^.  J.  Appellant  was  convicted  of 
passing  as  tme  an  alleged  forged  Instru- 
ment In  writing,  and  his  pnnlsbment  as- 
sessed at  two  years'  confinement  In  the 
penitentiary;  hence  this  appeal. 

Appellant  filed  a  plea  setting  up  former 
acquittal,  and  alleged  that  It  was  the  same 
transaction  for  which  he  was  being  prose- 
cuted In  this  case.  On  motion,  this  was 
stricken  out,  and  appellant  reserved  his 
exceptions.  The  acquittal,  as  sliown  by  the 
proceeding,  was  upon  an  entirely  different 
note  from  that  set  up  In  this  prosecution, 
and  the  court  did  not  err  in  striking  out  the 
plea.  The  other  note  upon  which  appeliaat 
was  acquitted,  it  Is  true,  was  deposited  with 
the  prosecutor  as  security  In  the  same 
transaction  as  the  note  upon  which  this 
prosecution  is  based,  and  was  security  for 
the  same  debt  But  the  note  itself  was  a 
distinct  and  different  note,  and  the  passing 
of  said  note,  though  at  the  same  time  and 
In  the  same  transaction,  was  not  suscepti- 
ble of  proof,  as  being  the  same  act  as  the 
passing  or  uttering  of  the  note  upon  which 
this  Indictment  Is  predicated.  The  other 
note  may  have  been  a  genuine  note,  not  a 
forgery.  His  acquittal  aa  to  that  transao- 
aon  could  not  operate  as  a  bar  to  a  proseco- 
tlon  In  the  present  case. 

Appellant  insisted  that  theile  was  a  vari- 
ance between  the  proof  and  the  allegation 
as  to  the  name  signed  to  the  alleged  forged 
note.  Appellant  claimed  that  It  was  De- 
long,  and  the  Indictment  stated  the  name 
Deb(mg.  Appellant  testified  that  the  party's 
name,  as  signed  to  it,  was  Delong,  and  not 
Dehong.  Whatever  there  was  in  this  ques- 
tion of  variance,  appellant  had  the  full  bene- 
fit of  this  testimony  In  the  charge  of  the 
court,  as  the  Jury  were  Instructed,  If  they 
believed  the  name  set-out  In  the  Indictment 
was  Henry  Delong,  and  not  Henry  Dehoog,  to 
acquit  the  defendant.  As  appellant  Insists 
that  the  name  .signed  to  said  note  Is  Delong, 
It  might  be  well  that  a  new  indictment  be 
presented,  with  a  count  setting  up  the  name 
as  Henry  Delong,  as  It  appears  the  note 
may  be  read  either  Henry  Dehong  or  Henry 
Delong.  In  either  event,  the  proof  of  the 
state  tends  to  show  that  the  signer  of  said 
note  was  a  fictitious  person. 

On  the  trial  of  the  ease  appellant  request- 
ed the  court  to  give  a  special  Instruction 
presented  by  blm  on  circumstantial  evi- 
dence. The  court  refused  this  charge,  and 
stated  as  a  reason  therefor  "that  he  did  not 
tlilnk  the  case  required  a  charge  on  circum- 
stantial evidence;  and  because  the  case  was 
closed,  the  Jury  Instructed,  and  retired  to 
consider  of  their  verdict  about  4  o'clock  p. 


m.,  on  Decranber  21st,  and  the  requested 
charge  was  presented  at  9  o'clock  a.  m.  on 
December  22d,  while  the  Jury  were  still  de- 
liberating upon  the  case."  The  court's  charge 
contained  no  charge  on  circumstantial  evi- 
dence. This  failure  and  refusal  of  the  court 
to  charge  on  circumstantial  evidence  was 
brought  forward  In  appellant's  motion  for  a 
new  trial.  This  brings  up  the  question 
whether  or  not  the  evidence  was  such  as  to 
require  a  charge  on  circumstantial  evidenct;. 
It  Is  nrged  on  the  part  of  the  state  that  the 
act  of  passing  the  alleged  foiged  instrument 
was  proven  by  direct  and  positive  testimony, 
and  although  the  forgery  of  said  instrument, 
and  that  appellant  knew  when  he  passed  It 
that  It  was  forged,  was  proven  by  circum- 
stantial testimony,  this  did  not  constitute  the 
case  one  of  circumstantial  evidence  alone. 
It  may  be  conceded  that  the  case  is  not 
one  consisting  of  circumstantial  evidence 
alone;  nevertheless  It  occurs  to  us  that  the 
gravamen  or  gist  of  the  offense  here  doe* 
consist  of  circumstances.  Indeed*  the  main 
inculpatory  facts  are  proved  by  dream- 
stantial  evidence.  In  the  offense  of  passing 
a  forged  instrument,  an  essential  U^redient 
thereof  Is  that  such  instrument  was  forged, 
and  that  the  atterer  knew  that  It  was  mt  the 
time  he  passed  It  The  mere  passing  of  an 
Instrument  amounts  to  nothing  unless  the 
other  essential  elements  be  established,  to 
wit,  the  forgery  and  the  knowledge  on  the 
part  of  the  utterer.  These  are  the  main 
or  essential  facts  to  be  proved,  and.  where 
they  are  established  alone  by  circnmstan- 
tlal  evidence,  a  charge  on  that  subject  when 
requested,  should  be  given,  and  a  failure  to 
charge,  when  properly  excepted  to,  wlU 
constitute  error.  We  are  aware  of  the  rule, 
and  we  adhere  to  the  same,  that  when  the 
main  act  constituting  the  gravamen  of  the 
offense  Is  proved  by  direct  testimony,  and 
the  Intent  merely  with  which  the  act  was 
done  Is  proven  by  circumstantial  evidence, 
a  charge  on  circumstantial  evidence  will  not 
be  absolutely  necessary;  but  this  case  does 
not  come  within  that  mle.  Here,  as  stated 
above,  the  essential  elements  constituting 
the  offense  charged  was  not  the  mere  pass- 
ing of  an  Instrument,  but  the  passing  of  a 
forged  Instrument  with  knowledge  on  the 
part  of  the  utterer  at  that  time  that  It  was 
a  forgery.  This,  as  stated  above,  was  the 
gist  of  the  offense.  The  passing  of  the 
same,  though  proved  by  direct  testimony, 
did  not  relieve  the  case  of  being  one  Involv- 
ing circumstantial  evidence,  where  all  the 
other  proof  was  established  by  that  char- 
acter of  testimony,  and.  In  onr  opinion,  the 
court  should  have  given  the  requested 
charge.  It  is  not  necessary  here  to  discuss 
other  assignments.  For  the  errors  pointed 
out  the  Judgmrat  Is  reversed,  and  the  cause 
remanded. 
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BARTON  T.  STATB. 
<Gourt  of  CrimiDal  Appeals  of  Texas.  Marcli 
16,  1S98.) 

Criuihai,  Law — MisnsMEANORS— Vckdict— Ar- 
PBiL— Reoord—  Cbktioiubi. 

1.  Code  Or.  Proc.  1S95,  art.  744,  requiring  the 
Awemen  of  juries  to  sign  the  verdicts  in  felony 
cases,  does  not  apply  to  misdemeanors,  and  in 
Euch  cases  failure  of  a  foreman  to  sign  such 
a  verdict  will  not  vitiate  it. 

2.  When  the  record  on  appeal,  in  a  prosecn- 
tion  tor  a  misdemeanor,  snows  that  the  ver- 
dict of  conviction  was  signed  by  the  foreman, 
certiorari  will  not  lie,  on  a  motion  for  teargu- 
ment.  to  bring  np  a  new  transcript  showing  that 
said  verdict  was  not  signed. 

Appeal  from  HOI  county  court;  W.  C.  Mor- 
row, Judge. 

Motion  for  a  rehearing  and  for  a  writ  of  cer- 
tiorari to  bring  up  a  new  transcript  Refused. 

For  fimuer  opinion,  see  43  S.  W.  967. 

B.  J.  Mlsenhelmer,  tax  appellant  W.  W, 
Walling  and  Mann  Trice,  for  the  State. 

HlTBi;  P.  J.  AppeOant  was  convicted  of 
Tlolatlng  the  local  option  law,  and  it  a  former 
day  of  this  term  the  jodgment  of  the  lower 
court  was  affirmed.  The  case  sow  comes  be- 
fore ns  on  ■  motkm  for  rehearing  and  certio- 
rari,—the  latter  to  bring  up  a  new  tnuucrlpt 
containing  the  oris^nal  roidlct  of  the  Jnry;  the 
defendant  claiming  that  said  verdict  Is  not 
eigned  by  the  foreman  of  the  Jary.  It  malces 
no  dUf  ermce  whether  said  terdlct  was  signed 
or  not  See  MorUm  t.  State,  8  Tex.  App.  610. 
When  the  decision  In  that  case  was  rendered 
thexe  was  no  statute  requiring  the  verdict 
In  a  felony  case  to  be  signed,  ^ce  that  time, 
however,  a  statnte  has  been  passed  requiring 
the  foreman  to  a^  the  verdict  In  a  felony 
case.  See  Code  Gr.  Froe.  1895,  art  744.  But 
there  is  no  such  provision  In  regard  to  mlsde- 
meancKS.  '  Of  conrse.  It  would  be  a  better  prac* 
tloe  to  have  the  verdict  signed  1^  the  foreman, 
and  It  is  generally  done,  but  the  failure  to  do 
this  would  not  vitiate  the  verdict  We  would 
ttutiux  remark  that  the  record  on  file  In  this 
case  shows  that  tiie  verdlict  was  signed;  and 
the  ^n^lcatloa  for  certiorari,  even  If  It  should 
be  conceded  thst  the  vcodlct  In  a  misdemeanor 
case  should  be  signed  tij  the  foreman.  Is  not 
snfflclent,  In  our  opbilon,  to  raise  this  question. 
Tlie  motkm  for  rehearing  and  certiorari  is  re- 
fused and  overruled. 


REED  V.  STATE!. 
(Court  of  Criminal  Appeals  of  Texas.  Mardi 

la  1898.) 

iHTOXtOATnco  LiquoRs— LooAL  Option— Sals. 
Defendant,  at  the  request  of  a  friend  who 
gave  him  50  cents,  purchased  three  pint  bottles 
of  whisky,  giving  the  friend  one  and  retaining 
the  other  two.  Defendant  had  no  interest  in 
the  whisky  prior  to  the  purchase.  Bold  insoffi- 
cient  to  constitute  a  safe  which  would  render 
defendant  liable  under  the  local  option  law. 

On  rehearing.  Reversed. 

For  former  opinion,  see  44  S.  W.  833. 


DAVIDSON,  J.  Appellant  was  convicted 
for  violating  the  local  option  law,  and,  on  a 
formCT  day  of  the  present  term,  the  Judg- 
ment was  affirmed,  without  considering  the 
statement  of  facts.  As  stated  In  the  former 
opinion,  the  court  adjourned  on  the  Ist  of 
October,  1886.  and  the  statement  of  facts 
was  not  flled  until  January  19,  1898.  By  a 
certlflcate  of  the  clerk  It  Is  now  made  to  ap- 
pear that  said  record  was  incorrect;  that  In 
fact  the  statement  of  facts  was  flled  in  term 
time.  How  such  mistakes  can  occur  Is  pass- 
ing strange.  We  hare  two  certtfleates  now 
before  us  from  the  clerk  of  said  court,  show- 
ing said  statement  of  facts  filed  on  two 
different  dates,  15  months  apart  It  has 
been  agreed,  however,  by  the  assistant  at- 
torney general,  that  the  case  may  be  tried 
upon  this  motion  for  rehearing  on  the  latter 
certificate,  and  we  will  therefore  consider 
the  statement  of  facts  and  grant  the  re- 
hearing. 

Several  grotinds  are  urged  for  a  reversal 
of  the  Judgment  but  only  one  of  said 
grounds  will  be  noticed,  to  wit  the  alleged 
insufficiency  of  the  evidence  to  support  the 
Judgment  The  testimony.  In  substance,  dis- 
closes that  appellant  a  resident  of  Hill 
county,  attended  a  reunion  of  the  "Old  Set- 
tlers," in  Johnson  county.  Upon  reaching 
the  grounds  where  those  people  were  as- 
sembled, a  friend  of  his  by  the  name  of 
Moore  approached,  and  asked  him  If  he  had 
something  to  drink.  Being  Informed  that 
he  had  not  be  was  requested  by  Moore  to 
secure  some  whisky,  and  for  this  purpose 
gave  him  50  cents.  The  appellant  approach- 
ed a  wagon  where  It  seems  whisky  was  kept 
for  sale,  and  purchased  three  pint  bottles, 
giving  one  bottle  to  Moore  and  retaining  the 
other  two.  This  Is,  in  substance,  the  tes- 
timony. There  are  qnlte  a  number  of  other 
circumstances,  but  they  do  not  change  the 
material  facts.  For  Instance,  when  appel- 
lant secured  the  whisky  he  placed  Moore's 
bottle  under  a  seat  In  a  "hack,"  In  accord- 
ance with  the  previous  agreement  with 
Moore,  and  after  being  arrested  appellant 
took  all  three  of  the  bottles  of  whisky  some 
distance  from  the  picnic  grounds,  and  se- 
creted them  In  the  corner  of  a  fence.  While 
these  were  suspicious  circumstances,  and 
not  in  exact  accord  with  the  strict  sense  of 
propriety,  yet  these  actions  are  accounted 
for  on  the  ground  that  local  option  was  In 
force,  and  he  did  not  care  to  get  into  trouble 
himself  or  bring  trouble  upon  anybody  else. 
However  this  may  be,  the  fact  remains  no- 
contradicted  that  the  whisky  appellant  se- 
cured for  Moore  was  with  Moore's  money, 
and  from  the  stranger,  and  was  not  sold 
to  ^loore  by  the  appellant.  This  does  not 
constitute  a  sale  by  appellant  to  Moore.  See 
Key  V.  State  (Tex.  Cr.  App.)  38  S.  W.  773. 
It  was  not  attempted  to  be  shown  tliat  ap- 
pellant bad  any  interest  In  the  whisky  pur- 
chased prior  to  the  time  of  said  purchase, 
or  that  he  was  working  In  the  interest   
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the  owner  of  the  whisky  In  bringing  about 
the  sale.  In  fact  he  seemed  to  be  a  stranger 
to  the  party  from  whom  he  purchased  It 
As  the  record  Is  presented  to  us,  the  evi- 
dence does  not  support  the  conviction.  The 
motion  for  rehearing  Is  granted,  and  the 
judgment  1b  reversed,  and  the  cause  remand- 
ed. 


PIPER  T.  STATE. 
(Uoort  of  Oriminal  Appeals  of  l^szas.  Mardi  23, 

CaiMiKAL  Law~Ehror— Statkhbnt  of  Fact. 
Statement  of  facts  Sled  after  adjournment 
ot  court,  without  an  order  entered  for  that 
pupose^  cannot  be  conildered. 

Appeal  from  Bills  county  court;  J.  G.  Smith, 
Jud^ 

Mart  Piper  was  convicted  of  violating  the 
local  optkm  law,  and  antealed.  Affirmed. 

Tom  Whipple,  for  appellant  W.  W.  Wal- 
ling and  Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  aKteala. 
The  statement  of  tacts,  being  filed  after  the 
adjounmient  of  court,  without  an  order  enter- 
ed for  that  purpose,  cannot  he  considered. 
Tlie  only  error  assigned  Is  based  upon  the  in- 
sufficiency of  the  evidence  to  sui^port  the  con- 
viction. Without  the  statement  of  f^cts,  this 
cannot  be  oonsldered,  and  the  lodgment  la 
■fflrmed. 


HA  WES  V.  STATE. 
(Court  of  Crimiual  Appeals  of  Texas.  March 
^.  1S98.) 
Amsa.vi.tbd  Assault— Evidbhos. 
In  a  prosecntion  for  aggravated  assault, 
testimony  of  prosecutrix  that  defendiaDt  put 
his  hsnda  on  her  private  parts,  without  her  con- 
sent in  the  absence  of  evidence  showing  that 
any  sense  of  shame  or  constraint  was  prmlnced 
on  her  by  what  was  done,  is  Insufficient  to 
support  a  verdict  of  conviction. 

Appeal  from  DaUas  county  court;  Kenneth 

Foree,  Judge. 

Simpson  Hawes  was  convicted  of  aggravated 
assault  ftnd  appealed.  Reversed. 

W.  W.  Walling  and  Mann  Trice,  for  the 

State. 

HENDERSON,  J.  Appellant  was  convicted 
of  an  aggravated  assault  and  his  punishment 
assessed  at- a  fine  of  $150;  hence  this  appeal. 

The  cbaitre  In  the  Indictment  Is  In  the  usual 
form;  and  the  averment  constituting  an  ag- 
gravated assault  is  tiie  diaige  that  Simpson 
Hawee,  the  appellant,  was  an  adult  mal^  and 
the  iKOBecutrlx,  Dora  Lents,  was  tlien  and 
there  a  female.  The  conviction,  we  presume, 
was  secured  on  the  ground  that  the  assault 
was  an  indecent  assanlt— that  Is,  an  assanlt 
by  a  male  person  handling  or  fondling  the  pri- 
vate parts  of  a  female,  without  her  consent- 
thus  producing  a  sense  of  shame  or  constraint 


We  bhve  examined  the  record  carefully,  and. 
while  the  prosecutrix  testified  that  appellant 
put  his  band  m  her  privates  without  her  coo- 
sent  yet  her  testimony,  in  connection  with 
the  surrounding  facts  and  circumstances,  is 
hardly  consistent  with  the  Idea  that  she  did 
not  consent  to  what  was  done.  At  any  rate, 
there  is  absolutely  no  testimony  in  the  reoorA 
showing  that  any  sense  of  shame  or  oonstratot 
was  produced  on  her  by  what  was  done. 
In  our  opinion,  the  e video oe  should  show  this 
feature  of  the  case  In  an  assault  of  this  dur- 
acter.  Because,  In  our  opinion,  the  evidence 
does  not  support  the  verdict  the  Jodsmeot  to 
reversed,  and  the  cause  remanded. 


GHEATUAM  v.  STATB. 
<Oourt  9t  OHmlnal  Appeals  of  Texas.  Maieb 

2S,  isaa) 

GamiNAX.  Law— BvviBW. 
Where  no  sentence  has  been  prononnced 
the  conviction  cannot  be  reviewed. 

.^>eal  from  dlatrlct  orar^  Oaaa  conntj;  J. 
If.  Tilbot,  Jndge. 

Wea  Oteatham  was  convicted  at  cattle 
theft  and  appeals.   Appeal  dismissed. 

W.  W.  Walling  and  Mann  Trice,  for  the 

State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  cattle  theft  and  his  punishment  assesaed 
at  confinement  In  the  penitentiary  (or  a 
term  of  three  years;  hence  this  appeal. 

The  assistant  attorney  general  moves  to 
dismiss  the  appeal  because  of  the  want  of  s 
sentence.  An  examination  of  the  record  dis- 
closes the  fact  that  If  a  sentence  was  pro- 
nounced against  the  appellant  the  cleric  has 
omitted  it  and  the  transcript  is  before  ns 
without  such  sentence.  This  Is  necessary, 
under  our  statute,  to  attach  the  JurisdictloD 
of  this  court  and  for  the  want  of  said  sen- 
tence the  appeal  la  dismissed.  The  motion 
is  sustained,  and  the  appeal  la  dismissed- 


Bx  parte  LTITLKFIELD. 
(Gonrt  of  Orfaninal  Appeals  of  Texas.  March 

25, 1888.) 

TlVBB— DnOBAKSB  BT  OoKnKBiinre. 

TTnder  Rev.  St  ISOQ,  art  3737,  providins 
that  a  convict  who,  from  sickness,  is  unable  to 
do  manual  labor,  shall  nol  be  required  to  work, 
but  shall  remain  In  Jail  n&tU  his  fine  is  di»> 
charged,  at  the  rate  of  one  dollar  a  day,  the  time 
during  which  defendant  was  sick  and  allowed 
to  remain  at  home  cannot  be  credited  In  pay- 
ment of  his  fine. 

Appeal  from  Oonzalei  county  otmrt;  W. 
W.  Glass,  Judge. 

A  writ  of  habeas  corpus  was  granted  to 
Lewis  Llttlefield,  who  had  been  convicted  of 
theft  On  the  hearing  of  the  writ,  relator 
was  remanded  to  custody,  and  be  appeals. 
Affirmed. 
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AtkinBon  &  Abernetliy,  for  an>elUnt  W. 
W.  Walling  and  Mann  Trice,  tot  the  State. 

HURT,  P.  J.  Relator  was  coQricted  of 
theft  under  the  value  of  $50,  and  bis  punish- 
ment assessed  at  10  days'  Imprisonment  in 
the  county  jail  and  a  fine  of  $50.  The  costs 
aaoauted  to  ¥73.60;  or  a  total  of  fine  and 
costs,  $123.60.  The  conTlctlon  occurred  on 
the  16th  of  February,  1807.  On  the  3d  of 
January,  1898,  relator  applied  for  and  ob- 
tained a  writ  of  habeas  corpus  from  the 
count;  Judge  of  Gonzales  county,  and  on  the 
hearing  of  said  writ  was  remanded  to  cus- 
tody. Relator  avers  that  he  Is  too  poor  to 
pay  the  fine  and  costs,  Is  In  bad  health,  and 
nnable  to  work  to  pay  the  same,  and  that 
he  has  not  been  offered  an  opportunity  by 
the  commissioners'  court  to  discharge  said 
fine  and  costs.  The  evidence  adduced  on  tbe 
trial  shows  or  discloses  that  appellant  has 
worked  in  all  18  days  towards  discharging 
the  fine  and  costs;  that  he  then  became  sick, 
and  was  permitted  by  the  county  superin- 
tendent to  go  home,  and  that  he  remained  at 
home,  and  while  at  home  wrote  to  the  coun- 
ty judge  to  the  effect  that  he  was  sick,  and 
obtained  his  permission  to  remain  at  home 
until  he  recovered.  On  the  22d  of  Novem- 
ber, 1897,  he  was  arrested  under  a  capias 
proQne,  placed  In  jail,  and  on  the  3d  of  Jan- 
uary, 1898,  resorted  to  the  writ  ct  habeas 
corpus  for  his  discharge. 

Article  8787,  Rer.  St.  1895,  provides:  *'A 
convict,  who  from  age,  disease  or  other  dis- 
ability, physical  or  mental,  is  unable  to  do 
manual  labor,  shall  not  be  required  to  work, 
but  shall  remain  In  jail  until  his  term  of 
Imprisonment  la  ended,  or  until  the  fine  and 
costs  adjudged  against  him  are  discharged, 
at  the  rate  of  one  dollar  for  each  day  of 
such  confinement  in  jail."  This  is  the  stat- 
ute under  which  the  relator  seeks  his  dis- 
charge. The  evidence  does  not  disclose  that 
he  was  confined  in  Jail,  while  sick,  a  suffi- 
cient length  of  time  to  discharge  the  fine  and 
costs.  It  does  show,  however,  sickness  for 
a  sufficient  length  of  time,  and  shows  con- 
clusively that  he  was  not  in  Jail,  but  at 
home.  Now,  to  be  entitled  to  one  dollar  per 
day  when  sick,  he  must  be  in  jail,  and  he 
must  show  that  he  was  sick  and  In  Jail,  In 
order  ta  obtain  the  benefit  of  the  provisions 
of  the  statute  quoted.  This  he  did  not  show, 
nor  does  the  record  show  It  The  judgment 
tfl  affirmed. 


Bx  parte  BARFI£U>. 
(Oonrt  of  Oriminal  Appeals  ttf  Texas.  March 
2S,  1888.) 
Habeas  Coapus. 

Where  relator  perfected  an  appeal  from 
hi*  conviction,  he  has  no  right  to  a  writ  of  ha- 
beas corpus,  ivtiere  all  questions  raised  on  his 
application  can  be  decided  on  his  appeal. 

Appeal  from  district  court,  San  Saba  county; 
W.  M.  Allison.  Judge. 


L.  M.  Barfleld  was  convicted  of  altering  the 
mark  of  a  hog  with  intent  to  defraud,  and  ap- 
plied for  a  writ  ot  habeas  corpus.  From  a 
Judgment  teiatag  the  writ,  i^tor  appeals. 

Affirmed. 

M.  Fulton,  for  appellant.  W.  W.  Walling 
and  Mann  Trice.      the  State. 

HURT,  P.  J.  Relator  was  tiled  and  coik> 
Ticted  for  alterhig  the  marie  of  a  hog,  with  In- 
tent to  defraud.  There  were  two  counts  in  the 
indictment,— one  charging  that  the  bog  belong- 
ed to  R.  W.  Barton;  the  other,  that  the  owner 
was  unknown.  Tbe  jury  returned  Into  court 
the  following  venllct:  "We,  the  jury,  find  the 
defendant  guilty  as  charged  In  the  Indictment, 
and  assess  his  punishment  at  two  years  in  the 
penitentiary."  The  Judge  corrected  this  rer- 
dlct,  so  as  to  make  tt  read  as  follows:  "We, 
the  jury,  find  the  defendant  guilty  as  charged 
in  the  second  count  in  tbe  Indictment,  and  ss- 
sesB  the  punishment  at  two  years'  confinement 
in  the  penitentiary."  When  the  correctkm 
was  made,  the  court  lequested  the  clerk  to  read 
the  verdict,  as  coirected,  to  the  jury,  which 
was  done;  and  the?  wore  asked.  "Is  that  your 
verdict  gentlemei?"  The  jury  answered  In 
the  affirmative.  The  punishment  assessed  In 
the  ease  was  two  years  In  the  penitentiary. 
The  relator  appealed  to  this  court,  and  we  have 
the  record  before  us.  After  the  appeal  was 
perfected,  relator  applied  to  the  ^strict  court 
oT  San  Saba  county  for  a  writ  of  habeas  corpm. 
which  was  granted;  and  upon  a  trial  he  was 
remanded  to  the  custody  ot  the  officer,  team 
which  judgment  and  order  he  appeals  to  tills 
court  Bdator  has  no  right  to  the  writ  of 
habeas  coipus  under  snch  a  state  of  focts.  Bv- 
oything  complained  of  by  him  In  his  applica- 
tion tot  the  writ  can  be  urged  on  his  appeal. 
The  judgment  of  the  court  below  Is  affirmed. 


SLOAN  et  al.  v.  STATE. 
(Court  of  Criminal  Appeals  ot  Texas.  Mardi 
16,  1898.) 
Bail  Bond — Validitt. 
A  bail  bond  executed  February  22,  1897, 
regniring  defendant's  appearance  before  the  dia- 
trict  court  to  be  held  .^l^ril  12,  187,  la  a  nnl- 
Uty. 

Appeal  from  district  court,  Hardeman  county; 
O.  A.  Brown,  Judge. 

Proceedhigs  agatost  B.  M.  Sloan  and  others 
as  soreUes  on  a  forfeited  ball  bond.  From  a 
judgment  agatant  them,  the  suredss  appeal.  Re- 
versed. 

B.  E.  Green  and  J.  M.  Standlee,  for  appel- 
lants. W.  W.  Walling  and  Mann  Trice,  tot 
the  State. 

DAVIDSON.  J.  This  is  an  appeal  from  a 
Judgment  final  on  a  forfeited  ball  bond.  The 
bond  was  executed  on  February  22,  1897,  by 
Robs  Sloan,  as  principal,  with  four  sureties, 
requiring  said  Sloan  to  appear  before  the  dls- 
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trict  court  of  Hardeman  comty  to  be  held 
April  12,  187.  The  point  waa  made  below 
that  it  required  the  presence  of  said  Boss 
Sloan  at  an  Impossible  date  and  term  of  tue 
court.  This  was  oTemiled  by  the  trial  court, 
and  Judgment  final  was  rendered-  This  ruling 
waa  made  a  ground  of  the  motion  for  a  new 
trial,  and  Is  assigned  as  error  here.  The  point 
Is  well  taken,  and  the  state  confesses  error. 
Under  the  unbroken  line  of  decisions  In  this 
state,  the  Judgment  must  be  reversed.  See 
Mackey  v.  State  (Tex.  Or.  App.)  40  S.  W.  982, 
and  authorities  there  cited.  The  judgment  la 
reversed,  and  the  proaecotJon  ordered  dismissed. 


LEWALLEN  STATE. 
(Oourt  of  Orimiuai  Appeals  of  Texas.  March 
16,  180&) 

CBIIIIKA.L  Law — APFBAL — RsTIBW. 

Where  the  record  does  not  contain  the  ev- 
idence, it  will  be  presumed  that  the  conviction 
waa  proper. 

Appeal  from  Ellis  county  court;  J.  C. 
Smith,  Judge. 

S.  Lewallen  was  convicted  of  assault,  and 
he  appeals.  Affirmed. 

W.  W.  Walling  and  Mann  Trice,  for  the  State. 

HENDERSON,  J.  Appellant  waa  convict- 
ed of  an  assault,  and  his  punlihm«it  assess- 
ed at  a  fine  of  $16.  There  are  no  assign- 
ments of  error  in  the  record,  and  the  only 
ground  of  the  motion  foe  a  new  trial  Is 
based  upon  the  want  of  sufficient  testimony 
to  support  the  conviction.  The  record  does 
not  contain  the  testimony  adduced  on  the 
trial  below,  and,  In  the  absence  of  said  evi- 
dence, we  will  presume  that  the  conviction 
waa  correct,  The  judgment  Is  affirmed. 


WITHBBSPOON  V.  STATE. 
(Oonrt  of  CMminal  Appeals  of  Texas.  March 
16^188&)  ' 

ImOZIOATINO  LIQ70KS— ILLBOAI.  BaLBB— BriDBTtOI. 

Evidence  that  defendant  sold  whisky  with- 
out a  license  several  times  during  the  year  1896 
ta  not  sufficient  to  show  such  sales  subsequent 
to  levy  of  occupation  taxes  (February  10,  i896>, 
as  allef^  by  the  indictment,  and  thus  made  an 
element  in  tae  offense  as  to  the  amount  of  pun- 
ishment. 

On  rehearing.  Reversed. 

For  former  opinlooi,  see  44  S.  W.  164. 

Russell  &  Callaway,  for  appellant  W.  W. 
Walling  and  Mann  Trice,  for  the  Stalje. 

DAVIDSON,  J.  The  judgment  In  this  case 
was  affirmed  at  a  former  day  of  this  term.  A 
motion  Cor  rehearing  has  been  ffied,  calling  our 
attention  to  the  fact  that  the  evidence  does  not 
show  wfth  sufficient  certainty  that  the  offense 
was  shown  to  have  occurred  subaequent  to  the 
levy  by  the  county  commissioners*  court  ot 
occupatitm  taxes  tm  the  year  1806.  Said  coun- 


ty commissioners'  conrt  levied  a  tax  iqpon  oe- 

cupatlons  for  the  year  1806  on  tlie  10th  day  ot 
February,  1806.  The  evidence  shows  that 
appellant  sold  whisky  without  Uoeaue  aevwal 
Umes  during  the  year  1806.  Further  dun 
this,  there  is  no  Identification  of  any  sale  made 
by  him.  Whether  it  occurred  prior  to  the  10th 
day  of  February,  1896,  or  snbsequoit.  Is  noc 
shown.  Nor  was  any  evidence  Introduced  to 
show  that  for  the  year  1885  said  commission- 
ers* court  had  levied  ocoipation  taxes.  These 
several  sales  referred  to  by  the  witness  mar. 
and  could,  have  occurred  prior  to  the  lOQi  ot 
February,  the  time  of  the  levy  of  said  occupa- 
tion taxes.  If  so,  under  this  record,  there 
could  have  been  no  violation  of  the  law.  The 
Indictment  alleges  that  the  occupation  taxes 
had  been  levied,  thus  constituting  It  an  ele- 
ment in  the  offense  as  to  the  amotmt  of  pun- 
ishment We  are  not  authorized  to  Indulge  the 
presumption  against  the  defendant  tiiat  the 
sales  occurred  subsequent  to  Felmiary,  1806. 
The  proof  could  have  been  made  by  the  witness- 
es who  testified  on  the  trial.  It  occurs  to  ns 
that  this  Is  fatal  to  the  conviction.  See  Pette- 
way  V.  State,  36  Tex.  Cr.  R.  97,  36  8.  W.  646: 
ZolDcolter  v.  State  (Tex.  Cr.  App.)  43  S.  W. 
992.  The  motion  for  r^earing  is  granted,  and 
the  judgment  Is  reversed,  and  the  cause  re- 
manded. 


TODD  V.  STATE. 

(Oourt  of  Oiminal  Appeals  of  Texas.  March 
16.  1888.) 

HOUICIDB— SbLF-DbFIKSE— TsSTHOCTION'^RBIf  AKES 

OF  DisTRioT  Attorkbt— Bill  of  EIxobfttoss. 

1.  Bill  of  exceptions  to  refusal  to  give  a  r«- 
qnested  charge  on  manBlanghter,  Insed  no  a 
certain  ground,  does  not  allow  consfdermtlon  of 
the  question  whether  there  were  other  grounds 
caliine  for  a  charge  on  mauslaugbter. 

2.  One  is  not  justified  in  killing  a  relative  of 
his  wife,  between  whom  and  said  wife  there 
hag  been  shown  no  illicit  relations,  merely  be- 
cause he  took  her  away,  though  he  th«et^  un- 
lawfully interfned  to  cause  her  to  leave  her  hus- 
band. 

8.  Complaint  cannot  be  made  of  diarge  that 
It  is  "not  enough  that  the  party  killing  another 

believe  himself  in  danger  from  the  person  kill- 
ed, unless  the  facts  were  such  that  the  jury,  in 
the  light  of  all  the  facts  and  drcnmstanccs 
known  to  the  slayer,  or  believed  by  him  to  b» 
true,  can  say  that  he  had  reasonable  ground 
for  such  belief." 

4.  There  is  notlring  prejndi^I  in  snggestion 
of  diatrict  attorney  aa  to  the  facility  with  which 
the  **hip-pocket"  movement  is  resorted  to  by 
those  charged  with  homicide,  aad,  in  connection 
therewith,  reaching  for  his  own  hip  pocket,  and 
pulling  therefrom  a  ping  of  tobacco. 

Appeal  from  district  court,  Itlmestooe 
county;  L.  B.  Cobb,  Judge. 

Tom  Todd  appeals  trom  convlcUon  of  mur- 
der. Affirmed. 

W.  W.  Walling  and  Mann  Trlce^  Ux  the 

Stote. 

HENDERSON,  J.  Appelluit  vras  Mmvlct- 
ed  ot  murder  In  the  second  d^ree,  and  hia 
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pmildmifflit  auesaed  at  conflnement  In  tbe 
penitentiary  Cor  a  term  of  two  Team;  bence 
tills  appeal. 

Appellant  asked  tbe  court  to  give  the  jury 
-«  charge  on  manslaughter.  Tbe  court  re- 
fused to  give  such  charge,  and  appellant  con- 
tends that,  Inasmuch  as  the  erldenee  In- 
TolTed  the  feature  at  maiialaugbter,  and  the 
^ort  failed  to  chaise  on  that  phase,  that 
the  charge  requested  should  hare  been  glv- 
en.  Tbe  requested  charge  predicated  man- 
slaughter solely  on  tbe  ground  that  appel- 
lant's passitm  was  aroused  or  excited  be- 
caiue  Clarence  Reynolds,  the  deceased,  made 
an  assault  upon  him,  producing  fear  or  ter- 
ror by  means  of  weapons.  This  feature  of 
the  case  was  given  by  the  court  in  the  charge 
on  self-defense,  and  It  was  required  by  the 
-evidence  Introduced  by  appellant.  We  do 
not  understand  appellant  to  having  except^ 
«d,  either  by  bill  or  In  the  motion  tot  a  new 
trial,  to  the  failure  of  the  court  to  give  a 
charge  predicated  upon  manslaughter  on 
any  other  ground  than  that  contained  In  said 
bill  of  exc^ttlons  referred  to  above;  the  rule 
being,  under  the  late  acts  of  the  legislature 
■on  this  subject,  that  before  the  defendant 
can  avail  himself  of  the  failure  of  the  court 
to  give  a  charge  on  a  phase  of  the  case,  or 
for  the  refusal  of  the  court  to  give  a  request- 
ed charge,  this  matter  must  be  presented 
either  by  blU  of  exceptions  taken  at  the 
time,  or  brought  forward  In  the  motion  for  a 
new  trial,  and  then  it  must  appear  that  the 
action  of  the  court  was  prejudicial  to  the  ap* 
pellant  So,  if  It  be  conceded  that  there 
were  other  phases  of  the  case  which  may 
have  called  for  a  charge  on  manslaughter, 
yet  ^p^Iant  Is  not  In  a  condition  to  avail 
talmself  therraf . 

We  do  not  think  the  charge  of  tbe  court  on 
-self-defense  Is  subject  to  the  criticism  of  ap- 
•pellant  as  presented  In  his  bill  of  exceptlona 
We  do  not  consider  the  charge  piecemeal, 
but  as  a  whole;  and,  so  considered,  In  our 
opinion  It  properly  presented  appellant's  self- 
defoise  theory  to  tbe  Jury.  Even  that  par- 
tloD  complained  of  gave  the  defendant  the 
Iteneflt  of  a  correct  legal  principle;  that  Is, 
appelant  was  not  authorized  to  slay  de- 
ceased unless  he  slew  him  In  good  faith,  to 
protect  bis  own  life,  or  his  person  from  se- 
rious bodily  Injury;  and  the  o>urt,  in  the 
charge,  fully  authorized  appellant  to  act  on 
the  appearance  of  danger.  Tbe  charge  In 
this  respect  Is  very  favorable  to  the  defend- 
ant for  the  court  Instructed  the  Jury,  even 
If  deceased  had  no  knife  or  other  means  of 
Inflicting  Injury  upon  defendant  yet.  If  the 
Jury  believed,  under  the  evidence,  that  the 
defendant  reasonably  tbougfat  that  the  de- 
ceased was  then  in  tbe  act  of  assaulting  and 
attacking  him,  so  as  to  endanger  his  life, 
or  cause  bim  serious  bodily  hijniy,  and  that 
It  was  necessary  for  him  to  shoot  deceased 
to  protect  himself  from  such  danger,  then 
to  find  him  not  guilty.  This  adequately  pre- 
sented the  very  defense  relied  on  by  sibi- 


lant and  gave  him  tbe  full  benefit  of  the 
appearance  of  danger. 

Nor,  as  we  view  It,  did  the  court  commit 
any  error  In  telling  the  Jury,  If  they  believed 
defendant  killed  deceased  only  because  the 
latter  took  away  bis  wife,  that  the  law  did 
not  Justify  blm  in  such  killing.  Tbe  circum- 
stances of  this  case  show  no  UUcIt  relations 
between  deceased  and  the  wife  of  appellant; 
and,  while  they  may  show  some  unlawful 
Interference  (deceased  being  a  relative  of  ap- 
pellant's wife)  to  cause  her  to  separate  from 
her  husband,  yet  this  Interference  was  not 
of  such  a  character  as  to  Justify  appellant 
In  taking  the  lite  of  the  deceased. 

The  suggestknn  In  the  charge  of  Ibe  court 
that  It  Is  "not  enough  that  the  party  killing 
another  believe  himself  In  danger  from  the 
person  killed,  unless  the  tacts  were  such 
that  the  Jury,  In  the  light  of  all  tbe  facts 
and  circumstances  known  to  tbe  slayer,  or 
believed  by  him  to  he  true,  can  say  that  he 
had  reasonable  ground  for  such  belief,"  an- 
nounced a  correct  legal  principle,  and  did 
not  deprive  the  defendant  of  the  right  to 
have  the  Jury  view  the  homicide  from  his 
standpoint  On  tbe  contrary,  It  Is  predi- 
cated on  the  Idea  that  the  facts  and  circum- 
stances were  to  be  viewed  by  the  Jury  from 
the  standpoint  of  sppellant  at  the  time; 

We  do  not  believe  that  the  rauarks  of  the 
district  attorney  complained  of  were  of  sucb 
a  character  as  requires  a  reversal  of  this 
case.  The  suggestion  by  him  as  to  the  facil- 
ity with  which  the  "hip-pocket"  movement 
is  resorted  to  by  those  charged  with  homi- 
cide, and  hi  that  c(mnectlon  reacUng  for  bis 
own  hip  pocket  as  If  to  draw  a  wespon,  and, 
instead  fliereof,  pulling  therefrom  a  plug  of 
tobacco,  it  occurs  to  us  was  mtbec  humor- 
ous than  otherwise,  and  certainly  not  of  a 
character  to  pr^udlce  appelant  And,  more- 
over, his  assertion  that  there  was  no  knife 
or  rock  found  near  the  body  of  Hie  deceased 
seems  to  be  nthet  a  deduction  from  the  evi- 
dence than  an  assertion  by  him  that  the 
evidence  showed  sucb  facts.  At  any  rate, 
we  fafl  to  see  In  these  matters  such  Indi- 
cation of  unfairness  as  required  tbe  lower 
court  to  grant  a  new  trial,  especially  when 
no  charge  was  asked  instructing  the  Jury  to 
disregard  these  matters.  No  errw  appear- 
ing in  the  record,  the  Judgment  is  affirmed. 


OAOIiB  V.  STATE. 
(C!onrt  of  Oimlnal  Appeals  of  Texas.  March 
28,  189&) 

Fabsino  Forgbu  Ihbtbcukkt  — Tndiotmkkt  — Rs 

LBASINO  LANDLORD'a  LlKK. 

1.  That  the  instniment  was  for^d  is  sofB- 
ciently  alleged  in  an  indictment  chai^ne  the 
passing  of  "a  forged  iDStrument  in  writing  to 
the  tenor  following." 

2.  Under  Pen.  Code  1895,  art.  530,  declaring 

Siiltj  of  forgery  one  who  makes  a  false  writ* 
g  purporting  to  be  the  act  of  another,  so  that 
it  woold.  if  true,  have  "created.  Increased,  di- 
minished, discharged  or  defeated  a  peeniuary 
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obtintion  or  *  *  *  have  affected  property," 
8D  rndictment  charging  the  pauing  to  F.  of  a 
forged  uutrnment  purporting  to  be  rigned  by 
S.,  and  releasing  in  favor  of  F.  the  landlord's 
lien  of  S.  on  the  crop  of  C  to  be  grown  on  the 
farm  of  S.,  must  make  extrinsic  STermeuts  to 
■how  the  instrument  a  subject  of  ttataj. 

8.  It  is  not  necessary  tliat  an  Indictment  diar- 
ging  the  forgery  of  an  Instrument  purporting  to 
be  a  landlord's  lien  on  the  tenant's  crop  allege 
the  crop  is  growing  at  the  time,  as  a  landlord's 
lien  may  be  on  a  crop  to  be  grown. 

Appeal  from  district  court,  NaTano  coonty; 
L.  B.  Cobb,  Judge. 

Len  CasAe  appeals  from  a  conTictloii.  Be- 
versed. 

Stone  &  Lee,  for  appellant  W.  W.  Walling 
and  Mann  Trice,  for  the  State. 

HEXDEBSON,  J.  Appellant  was  coDTlct- 
ed  of  uttering  a  forged  instrument  in  writing, 
and  his  punishment  assessed  at  cooflnement  in 
the  penltmitlary  for  a  term  of  two  years;  hence 
this  appeal. 

Appellant  made  a  motion  to  qua  ah  the  Indict- 
ment which  was  ovemiled,  and  be  assigns  this 
action  of  the  court  as  envt.  The  charging 
part  of  the  indictment  is  as  foUowa:  That  Len 
Oagle  "did  willCuIiy,  knowingly,  and  trandn- 
lently  pass  as  true  to  Fred  Flemhig  a  fwged 
instrument  In  writing  to  the  tenor  following: 
'Ofllce  of  Fred  Fleming.  Corslcana,  Texas, 
Feb.  18th,  189S.  Know  all  men  by  these  pres- 
ents, that  I  hereby  release  my  landlord's  lien 
In  favor  of  Fred  Fleming  on  Ist  6  bales  of 
cotton  of  the  crop  of  Len  Cagle  to  be  grown 

on  60  acres  of  my  farm,  part  of  the  smv 

vey.  In  the  year  189S,  situated  15  miles  S.  from 
Corslcana,  Nayarro  Co.,  Texas.  A.  M.  Swlnk,' 
—which  said  Instrument  In  writing  the  said 
Len  Cagle  then  and  there  knew  to  be  forged, 
and  did  then  and  there  so  pass  the  same  as  true, 
with  intoit  to  injure  and  defraud  Fred  Flem- 
ing," etc.  The  grounds  alleged  in  the  mo- 
tion to  qnasb  were:  Because  It  Is  not  dis- 
tinctly alleged  that  said  instrument  was  a 
forged  Instnunent,  and  because  it  fails  to  show 
liow  or  in  what  manner  Fred  Fleming,  to 
whom  it  is  alleged  said  instrument  was  passed, 
(■ould  have  been  defrauded.  In  our  opinion, 
tlie  first  of  these  grounds  Is  not  well  taken. 
Appellant's  second  proposition  Involves  the 
question  whether  or  not  the  Instroment  on  Its 
face,  without  any  extrinsic  averments,  Imports 
a  pecuniary  obligation.  Our  statute  (Pen. 
Code  1805,  art.  ^0)  on  this  subject  reads  as 
follows:  "He  is  guilty  of  fo^ery  who,  with- 
out lawful  authority,  and  with  Intent  to  In- 
jure or  defraud,  shall  make  a  false  Instrument 
In  writing,  purporting  to  be  the  act  of  an- 
other, in  such  manner  that  the  false  Instrument 
so  made  would  (if  the  same  were  true)  have 
created.  Increased,  diminished,  discharged  or 
defeated  any  pecuniary  obligation,  or  wonid 
liave  tninsferred,  or  In  any  manner  tiave  aftect- 
ed  any  properly  whatever."  This  statute  Is 
comprehensive  In  Its  tmos,  and  Is  unlike  the 
statutes  of  some  of  the  other  states  which  name 
particular  icinds  of  instruments.  Some  diver* 
slty  of  opinion  has  existed  both  at  common 


law  and  under  statutes  as  to  whether  certain 
InalnuneDtB— as  money  orders— were  aoeh  on 
tb^  face  as  to  be  the  basis  of  an  accusatloa 
for  forgery  without  any  extrinsic  averments. 
A  promissory  note,  an  order  for  mon^  cx 
goods,  a  check  or  dmft,  where-sndi  instnunaois 
are  plain  on  their  face,  It  is  nniveiBaliy  held 
require  no  extrinsic  averments,  as  they  need 
DO  explanation,  and  show  witbout  explanation 
a  pecuniary  obllgatlcm.  But  sometimes,  where 
the  instrument  Is  not  clear  on  Its  face,  or  is  am- 
biguous in  its  terms,  explanatory  avermmts 
are  required.  Various  Ulustratlous  are  given 
on  this  subject  in  Blsh.  St.  Crimes,  K  328,  330. 
Our  own  court  follows  the' authorities,  which 
give  a  liberal  interpretation  In  construing  tbese 
Instruments;  and  our  decl^ons  tudd  that  on  an 
order  tor  money  or  goods,  where  the  Inatru- 
ment  can  by  reasonable  Intoidment  be  con- 
strued as  an  order  on  Its  face.  It  is  not  neces- 
sary to  use  extrinsic  averments  either  to  show 
the  relation  between  the  parties  or  any  auttur- 
ity  to  draw  the  order.  See  Hendricks  v.  State. 
26  Tex.  App.  176,  9  .S.  W.  555,  557.  On  the 
other  hand,  where  the  instrument  does  not 
clearly  Import  a  pecuniary  obligation,  but  re- 
quires extrindc  proof  in  order  to  show  that  it 
is  such.  It  Is  held  that  the  extrinsic  averments 
must  be  made.  See  Kl"g  v.  State,  27  Tex. 
App.  567,  11  S.  W.  525;  Simms  v.  State,  32 
Tex.  Cr.  B.  277,  22  S.  W.  876;  Womble  v. 
State  (decided  at  present  term)  44  S.  W.  827; 
Dand  v.  State,  84  Tex.  Cr.  R.  460,  31  S.  W. 
376.  Some  confusion  may  have  arisen  as  to 
the  character  of  pleading  In  which  these  ex- 
trinsic averments  must  be  made.  In  some  of 
the  cases  they  are  called  innuendo  averments. 
But  this  Is  not  accurate,  tor  an  innuendo  aver- 
ment cannot  enlai^  or  point  out  the  effect  of 
language  beyond  Its  natural  and  common  mean- 
ing In  its  usual  acceptation,  it  being  Intended 
merely  to  explain  or  make  clear  the  ose  of 
terms  In  the  paper  Itself;  while  extrindc  aver- 
ments are  such  addltl<mal  allegations  as  show 
a  writing,  otherwise  Incomplete,  to  be  such  as. 
In  connection  with  other  allegatloos,  is  an  In- 
strument which  will  create.  Increase,  <^imtniah, 
discharge,  or  defeat  a  pecuniary  obligation. 
An  Instrument  which  Is  invalid  In  Its  terms,— 
that  Is,  does  not  in  any  manner  create.  Increase, 
diminish,  discharge,  or  defeat  a  pecuniary  ob- 
ligation,—may,  by  the  use  of  extrinsic  aver- 
ments, be  the  basis  of  forgery.  Bnt  if  It  Is 
such  a  charact^  as  that  extrinsic  averments 
wUI  not  help  It  at  all,  then  It  win  not  be  the 
basis  of  ftHTgery.  "It  is  a  general  rule  that 
any  writing  of  such  form  as  to  be  the  means  of 
defrauding  another  may  be  the  subject  oT 
forgery,  or  alteration  in  the  nature  of  foiigery. 
But  such  Instrument,  to  be  the  subject  of  in- 
dictment for  forgery,  must  be  valid,  if  genuine, 
for  the  purposes  Intended,  or,  if  void,  or  invalid 
on  its  face,  and  It  cannot  be  made  good  by 
averment,  the  crime  of  forgery  cannot  be  pred- 
icated upon  It  The  general  rule  that  tbe  false 
making  of  an  Instrument  void  on  its  face  Is  not 
forgery  has  the  limitation  that,  where  the  In- 
strument does  not  appear  to  bare  any  legal 
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valicUty,  or  show  tbat  another  might  hare  been 
Injured  by  it,  but  that  extrinsic  facta  existed 
hy  which  the  holder  of  the  paper  might  be  aUe 
to  defraud  another,  then  the  offense  la  com- 
plete, and  an  Indictment  ftrerrlng  the  existence 
of  the  extrinsic  facts  will  be  supported."  See 
8  Am.  &  Eng.  Enc.  Law,  pp.  478.  479.  It 
mar  be  considered  a  safe  test,  If  the  Instru- 
ment Is  such  on  Its  face  that  It  Imports  an  ob- 
ligation In  regard  to  money  or  property,  and 
will  afford  the  basis  of  a  cItII  action  without 
resorting  to  extrinsic  testimony,  then  a  charge 
of  foi^ry  can  be  based  thereon  without  any 
extrinsic  aTerments.  If  the  Instrument  is  not 
of  that  charact^,  but  by  the  aid  of  extrinsic 
averments  does  create  an  obligation  or  liabil- 
ity with  ref  raence  to  money  or  prt^ierty,  then, 
by  the  aid  of  such  extrinsic  averments.  It  can 
be  made  the  subject  of  ft^gery.  Under  this 
role  It  la  apparent  that  a  prcHnissory  note,  a 
check,  draft,  or  order  for  money,  plain  and  mi- 
ambiguous  In  Its  terms,  is  the  subject  of  for- 
gery without  any  extrlmdc  averments.  If  the 
meaning  of  the  paper  Itself  Is  not  dear,  but  of 
doubtful  impwt,  then  It  may  be  given  point  by 
an  Innuendo,  and  hi  auch  case  no  extrinsic 
averment  would  be  neceaaaiy.  or,  it  may  re- 
quire both.  however,  the  paper  Is  not  one 
of  tbe  ordinary  Instruments  used  In  commer- 
cial transactions,  but  la  contractual  in  form, 
and  depoids  on  extrinsic  f&cts  to  create  a  lia- 
bility, then  It  would  appear  that  such  extrinsic 
facts  must  be  averred  in  the  Indictment. 

Now,  the  instrament  in  questlcm,  as  shown 
by  the  evidence,  appears  to  be  a  release  by 
Urs.  A  M.  Swhik  of  her  landlord's  lien  as 
against  Len  Cagle,  her  tenant,  on  60  acres  of 
land.  In  favor  of  one  Fred  Fleming,  who^  on 
the  faith  of  such  release  ot  the  lien  on  bales 
of  cotton  to  be  grown  m  said  60  acres  of  land, 
paid  to  said  Cagle  |186.  AH  tbese  facts,  It 
appear^  bad  to  be  proven;  tbat  la,  fbe  transac- 
tion had  to  be  mode  manlfeBt  to  the  Jury  by 
evidence  (tf  the  relation  of  tlie  parUes,  and  bow 
the  contract  came  to  be  made,  the  oonsldera- 
tion  therefia,  etc.  This,  we  take  it^  had  to  be 
daw  in  order  to  show  that,  If  the  instrument 
had  been  tme.  It  created,  or,  mi»e  aocnrate^ 
speakUig,  dladuu-ged  to  that  extesA,  or  trans- 
ferred to  that  extent,  a  pecmilaiy  obUgatkm. 
If  Mm  Swink  had  not  beoi  tbe  landlord  or 
lessor  <tf  Len  Cagle,  and  no  relation  of  tiiat 
scfft  existed  between  them,  then  the  executloa 
of  the  instrument  in  her  name,  It  It  had  bem 
ber  genuine  act.  would  not  have  released  any 
existing  obUgaUon.  So,  in  the  nature  of  things, 
It  was  necessary  for  the  state  to  soon  the  re- 
latlm  of  landlord  anil  tenant  between  Oa^e 
and  Urs.  Swink,  before  there  could  exist  the 
basis  of  a  forgery  of  a  release  by  ber  of  the 
landlord's  Vea  in  fhvor  cl  Ptemln^  And  what 
la  necessary  to  be  provoi  under  otv  system  ot 
procedure  most  be  allseed.  Bee  Code  Gr. 
Pxoc.  1806,  art  440.  We  aocnrUngly  bold 
that  tbe  indictment  was  defective,  because  It 
iOd  sot,  Iqr  extrlnaic  averments,  show  the  re- 
latlMi  at  the  parttes  so  aa  to  make  It  appear 
«kat  the  release  by  Mrs.  Swink  was  the  release 


of  an  existing  contractual  lien  for  rents  against 
Len  Cagle.  See  Dixon  r.  State,  81  Ala.  61,  1 
South.  69;  State  r.  Humphreys,  10  Humph. 
442;  State  v.  Martin,  9  Humph.  55;  Shannon 
V.  State,  109  Ind.  407,  10  N.  B.  87;  People  v. 
Wright,  9  Wend.  183;  Com.  v.  Hinds,  101 
Mass.  209.  Dixon's  Case,  supra,  was  much 
like  this  case;  the  Instrument  declared  on  be- 
ing the  relinquishment  of  a  landlord's  lien. 
The  Instrument  was  set  out  without  any  ex- 
trinsic averments.  We  quote  from  the  opin- 
ion of  the  court  as  follows:  "The  instrument 
or  paper,  the  subject  of  the  forgery  charged  In 
this  case,  does  not,  by  anything  It  asseris.  Indi- 
cate that  Roberts,  whose  name  Is  alleged  to 
have  been  forged,  had  any  interest  whatever  In 
the  'patch  cotton'  motioned  therein.  Hence,, 
on  the  face  of  the  instrument.  It  does  not  ap- 
pear tbat  any  right  ch-  Interest  In  property  Is 
or  purports  to  be  affected.  To  authorize  an 
Indictment  for  forgery,  tbe  bistroment  must 
cither  appear  on  Its  face  to  be,  or  be  In  fact, 
one  which,  If  true,  would  possess  some  legal* 
validity;  or.  In  other  words,  must  be  legally 
capable  of  effecting  a  fraud.'  There-  being 
nothing  In  the  paper,  as  we  have  shown,  to  In- 
dicate tbat  Roberta  was  In  any  way  connected 
In  Interest  with  the  'patch  cotton,'  It  required 
the  avermoit  of  an  extrinsic  fact— the  fact  that 
he  was  landlord  having  an  interest  or  lieu— to 
show  that  his  property  Interest  was  or  would 
be  affected.  'If  a  writing  is  so  incMnpIete  In 
form  as  to  leave  an  apparent  uncertain^  in 
law  whether  It  Is  valid  or  not,  a  simple  chai^ 
of  forging  it  fraudulently,  etc,  ttoes  not  show 
an  offense;  but  the  Indictment  must  set  out 
such  extrinsic  facts  as  will  enable  the  court  to 
see  tbat.  If  it  were  genuine.  It  would  be  valid.* 
2  Blsh.  Cr.  Law  (7th  Ed.)  S  545;  State  v. 
Humphreys,  10  Humph,  442."  Tbe  contri- 
tion that  the  indictment  should  have  allied 
that  the  cotton  was  then  growhtgr  we  do  not 
believe  Is  well  taken.  In  other  words,  we 
hold  that  it  was  perfectly  competent  for  tbe 
landlord  to  take  a  lien  on  the  crop  <m  the  r^tal 
of  the  premises,  and  before  any  crop  was 
planted,  and  the  lien  will  attach  whenever  the 
crop  Is  In  esse.  The  etatute  creates  such  Hen, 
and  we  believe  It  is  compi'tent  for  the  landlord 
to  transfer  or  release  such  Hen. 

It  Is  not  necessary  to  discuss  the  other  ques- 
tions raised;  but.  because  the  Indictment  is  de- 
fective, the  Judgment  la  reversed,  and  the  itros- 
ecutlon  ordered  dismissed. 

DAVIS  T.  STATE. 
(Coort  of  Criminal  A^^s  of  Texas.  March  23, 

ROBSKRT  —  EVIDBNOI  —  OOXOOCT  OT  TXIAZ.  — Rs- 

Minxs  or  pROSEOUTiNe  ArroaRBT— Nsw 

Tkixl — ^Absbkt  Witnbsseb. 

1.  Suing  out  process  for  witnesses  14  days 
after  one  is  arrested  under  indictmeat  and  3 
days  before  the  case  Is  set  for  trial,  is  not  suffi- 
cient dliigence  for  contionance  for  their  abeenee. 

2.  Error  cannot  be  predicated  of  permitting 
the  state  to  introduce  testimony  of  witoesB  aft- 
er testimony  was  closed,  the  court  haviog  then 
stated,  if  he  arrived  before  case  was  dosed,  the 
state  could  Introduce  hfm,  and  his  testimoiv 

Digitized  by  Google 


1100 


44  SO  UTU WBSTBRN  BEPOBTBB 


(Tex. 


haviog  been  given  before  the  argnmeDt  closed. 

S.  It  is  not  sndi  a  reference  to  defendanfi 
fallnre  to  testify  as  will  require  reversal,  for 
the  county  attorney,  after  stating  that  tliey 
bad  proved  defendant  had  a  gun,  but  did  cot 
know  in  what  mndhole  he  threw  it,  to  say,  "Ue 
knows  what  he  did  with  it,  and  he  fails  to  show 
what  became  of  it." 

4.  Statement  of  the  state's  counsel  to  the  jury, 
in  connection  with  his  discussion  of  the  case 
on  the  facts,  that  defendant's  guilt  is  beyond 
all  question,  cannot  be  complained  of. 

5.  There  is  no  error  in  allowing  the  jury,  If 
they  believe  the  eridence  tends  to  show  defend- 
ant committed  other  robberies  at  about  the  same 
time  and  place  as  the  commission  of  that  with 
which  he  was  charged,  to  use  this  testimony  for 
the  purpose  of  identifying  him  as  the  perpetra- 
tor of  the  robbery  for  which  he  was  being  tried. 

Appeal  from  district  court,  Ellla  county; 
J.  E.  DiUard,  Judge. 

K  B.  Davlfl  appeals  from  a  coDTlctloii. 
Afflrmect. 

W.  W.  Walllnc  and  Mann  Trice,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  robbery,  and  his  punishment  assessed 
at  confliiement  In  the  penitentiary  for  a 
term  of  17  years,  and  appeals. 

Appellant  assigns  as  error  the  action  of  the 
court  In  OTemiifng  his  motion  for  a  contin- 
uance. The  application  was  based  on  the 
absence  of  three  witnesses,  to  wit,  Pete 
rayne,  a  resident  of  Fannin  coanly;  Mrs. 
Williams,  a  resident  of  Nararro  county;  and 
Tere  or  TefT  Bartonman,  alleged  to  be  a 
transient  person,  bat  wbo,  when  last  heard 
from,  resided  in  Condcana,  Navarro  county. 
Appellant  was  arrested  ander  this  Indict- 
ment on  the  7tta  of  January.  The  process  In 
this  case  for  said  witnesses  was  not  sued 
out  until  the  ^th  of  January,  ^st  three  days 
before  the  case  was  set  for  triaL  This  was 
not  aufflcient  diligence.  It  appears  that  the 
witness  Payne  was  merely  a  character  wit- 
ness, and  appellant  introduced  a  number  of 
fluch  witnesses,  and  it  is  shown  that  the  tes- 
timony of  this  witness  was  not  of  a  material 
character.  It  does  not  appear  that  appel- 
lant, Id  reserrlng  his  bill  of  exceptions,  com- 
plains of  the  absence  of  Mrs.  Williams,  al- 
though It  would  i^>pear  that,  If  the  testi- 
mony of  the  witness  Bartonman  Is  material, 
Mrs.  Williams'  testimony  was  equally  ma- 
terial. Appellant  proposed  to  prove  the  same 
fact  by  each  of  said  witnesses,  to  wit  that 
on  the  day  of  the  robbery  he  was  at  Cor^ 
sicana,  some  25  miles  distant  from  the  place 
of  the  allied  robbery,  and  could  not  have 
been  present  there.  Oertainly,  If  Mrs.  Wil- 
liams lived  at  Ciorsicana,  and  appellant  could 
have  est^Ushed  the  fact  that  he  ate  dinner 
at  her  boarding  house  on  the  22d  of  Decem- 
ber, 1807,  the  attendance  of  said  witness 
could  have  been  procured.  Singularly  enough, 
she  appears  to  tiave  dropped  entirely  out  of 
the  case,  but  great  stress  is  laid  on  the  ab- 
sence of  the  witness  Bartonman,  who  Is  al- 
leged to  be  a  transient  person,  and  whose 
'^ct  whereabouts  cannot  be  located.  The 
fomstances  under  which  Bartonman  may 


have  seen  defendant  In  Corsicana  on  the  22d 
of  December  are  not  stated  In  the  applica- 
tion, but  merely  the  fact  that  appellant  ex- 
pects to  prove  that  said  witness  saw  defend- 
ant in  Corsicana  on  the  22d  of  December. 
1897,  and  that  in  truth  and  In  fact  appellant 
was  there  at  that  time.  If  this  witness 
Bartonman  exists  In  flesh  and  blood.~whlch 
is  exceedingly  doubtful,— the  appllcatlondoes 
not  disclose  any  reasonable  expectation  that 
he  can  ever  be  procured;  and,  had  he  been 
present  and  testlfled  to  the  alibi  for  the  ap- 
pellant, we  take  it.  In  the  face  of  the  tes- 
timony In  this  case,  the  jury  would  bare 
given  no  credence  to  his  story. 

We  see  no  error  in  the  action  of  the  court 
in  permitting  the  state  to  Introduce  the  wit- 
ness  Bud  Corder  at  the  time  some  was  done. 
This  was  before  the  argument  was  closed, 
and  It  appears  that  at  the  time  the  testi- 
mony was  closed  the  state  was  still  looking 
for  this  witness  to  come  In,  and  the  court 
stated,  If  said  witness  reached  the  court  be- 
fore the  case  was  closed,  the  state  would  be 
permitted  to  Introduce  him. 

In  the  argument  of  the  case  the  county  at- 
torney made  use  of  the  following  remarks: 
"We  showed  you  how  he  had  gone  from  the 
place  of  the  robbery.  We  proved  that  he 
had  a  Wincfhester.  We  showed  that  he  had 
traveled  that  road  by  finding  and  Identifying 
the  scabbard  in  which  he  had  his  Winches- 
ter. We  do  not  know  In  what  mndhole  he 
threw  bis  gun.  He  knows  what  he  did  with 
It,  and  he  falls  to  show  what  became  of  It" 
Def^idant  reserved  a  bill  of  exceptions  to 
the  use  of  said  language  on  the  following 
ground:  "That  d^endant  had  not  testUled 
In  the  case,  and  said  remain  vras  a  direct 
reference  to  the  defuidant's  failure  to  tes- 
tify in  bis  own  behalf."  The  statute  In  this 
regard  has  been  strictly  construed  by  thl» 
court,  and  on  more  than  one  occasion  we 
have  reversed  cases  because  of  a  reference 
by  the  prosecution  in  the  argument  of  the 
case  to  the  fSUure  of  a  defendant  to  testi- 
fy, but  In  such  case  there  was  no  difficulty 
In  perceiving  tbe  reference.  It  wlU  not  be 
contended  In  this  case  that  the  state,  1^  the 
use  of  the  lai^u^^  imputed  to  the  prosecu- 
tion, directly  anlmadrarted  on  aj^teUant's 
failure  to  testify;  bat  It  Is  urged  that  this 
is  the  InferMice  to  be  drawn  from  the  use  of 
the  language  emptoyed.  Now,  we  are  not 
Informed  by  any  evidence  what  became  of 
the  gun  which  app^Oant  Is  shown  to  have 
had  when  he  committed  the  alleged  robbery. 
The  prosecution  inferred  that  It  may  have 
been  thrown  away  on  the  route  traveled  by 
appellant  from  the  place  of  the  robbery  to 
Ennis.  We  might,  from  the  record  tn  this 
case,  perhaps  with  more  reason  infer  that 
he  did  not  throw  his  gnn  away  at  alU  for  evi- 
dently the  track  of  bis  flight  was  searched 
for  all  evidences  connected  with  the  robb«y, 
and  the  gun  was  not  found.  It  Is  a  more 
reasonable  presumption  to  Infer  that  be 
brought  his  gun  Into  Ennis,  and  left  It  with 
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some  one  there.  The  saggestlons  from  tbe 
remarks  attrlbnted  to  the  proBecutlon  merely 
called  on  appellant,  from  the  ease  made  by 
tbe  state,  to  account  for  the  disposition  of 
tbe  gun;  and  we  do  not  take  it  to  be  an 
allusion  to  the  failure  of  tbe  appellant  him- 
self to  testify.  What  we  have  said  above 
disposes  of  appellant's  bill  of  exceptions  to 
the  remarks  of  the  prosecution  with  refer- 
ence to  tbe  failure  of  the  appellant  to  show 
that  be  bad  a  boisc  at  the  wagon  yard.  Ap- 
pellant also  objected  to  the  state's  counsel 
stating  to  the  Jury  in  his  argument  that  the 
defendant's  guUt  is  beyond  all  question. 
We  take  it  that  this  was  in  connection  with 
his  discnssion  of  tbe  case  upon  the  facts, 
find  not  the  expression  of  a  mere  opinion  or 
belief  on  tbe  part  of  the  prosecution. 

Tbe  court's  charge  on  circumstantial  evi- 
dence was  a  proper  charge,  and  there  was 
no  occasion  to  give  the  special  requested 
charge  on  the  same  subject. 

The  charge  of  the  court  with  reference  to 
the  proof  concerning  other  rooberies,  which 
the  testimony  on  the  part  of  the  state  tended 
to  show  were  committed  by  him  on  the 
same  day  of  the  robbery  charged  in  tbls 
case.  Is  not  subject  to  the  criticism  made  by 
appellant  in  his  motion  for  a  new  trial.  The 
charge  of  the  court  is  not  upon  the  weight 
of  the  testimony,  but  the  Jury  were  express- 
ly instructed  that,  If  there  was  no  evidence 
before  them  tending  to  show  that  defendant 
may  have  been  guilty  of  other  robberies  than 
the  one  charged  in  the  Indictment,  then  they 
should  only  consider  such  evidence  as  clr- 
cnmstances,  along  with  all  the  other  evi- 
dence In  tbe  case,  to  determine  the  Intent 
and  Identity  of  the  appelant  in  the  particu- 
lar case  on  trial,  and  that  they  could  not 
convict  defendant,  If  they  could  convict  him 
at  all,  for  any  other  robbery  than  the  one 
for  which  he  was  on  trial.  A  number  of  oth- 
er robberies  were  Introduced  in  evidence, 
and  the  proof  on  the  part  of  tbe  state  tend- 
ed to  show  that  appellant  committed  them 
at  the  same  time  and  place,  and' about  tbe 
same  time  he  committed  tbe  robbery  in 
question.  All  this  testimony  was  admissi- 
ble for  the  purpose  Indicated  in  the  court's 
charge,  and,  in  our  opinion,  tbe  court  prop- 
erly guarded  the  purposes  for  which  the 
Jury  could  consider  such  testimony,  and  In 
BO  doing  avoided  charging  upon  tbe  weight 
of  tbe  testimony.  He  did  not  tell  them, 
even,  that  the  testimony  tended  to  show  that 
appellant  committed  such  other  robberies, 
but  left  it  to  them  to  say  whether  or  not 
said  testimony  tended  to  show  that  fact, 
and,  if  they  should  believe  that  such  was 
the  case,  that  then  they  could  use  the  testi- 
mony for  the  purpose  of  identifying  appel- 
lant as  the  perpetrator  of  the  robbery  for 
which  he  was  then  on  trial.  We  have  ex- 
amined the  record  carefully,  and  find  no 
error  requiring  a  reversal  of  this  case.  The 
evidence  amply  supports  the  conviction,  and 
Uie  Jndpnent  Is  affirmed. 


MONK  V.  STATE. 
(Oourt  of  Criminal  Apponlf!  of  Tesns.  Mnrch  23, 

liAHCBNT— HA.RHLZSS  £RSOa — BtLL  OF  EIXCBP> 

tiox8— clrcuhstantlal  evidbkob 
— Inbtsuctioss. 

1.  Bill  of  exceptions  complaining  of  the  pros- 
ecuting attorney  beinz  allowed  to  ask  a  question 
of  defendant's  wife,  being  refused  because  "no 
such  question  was  asked  by  the  county  attor- 
ney," and  there  being  no  undertaking  to  prove 
it  up,  cannot  be  considered. 

2.  Bill  of  exceptions  complaining  of  defend- 
ant's not  being  allowed  to  answer  a  Question,  to 
be  sufficient,  must  state  what  he  would  have  an- 
swered. 

3.  Bill  of  exceptions  alleging  that  a  witness 
was  permitted  to  testify  to  statements  made  to 
him  by  Q.  in  regard  to  an  agreement  by  him 
nnd  defendant  to  steal  the  horse,  with  the 
theft  of  which  defendant  was  charged,  is  insuf- 
ficient, It  not  being  stated  what  the  declarationt 
were. 

4.  Brror  cannot  be  predicated  of  allowing  the 
prosecuting  attorney  to  ask  defendant's  wife  a 
question  where  the  answer  was  beneficial  to  de- 
fendant. 

6.  Want  of  exact  {.ertainty  in  tbe  Identification 
of  defendant  aa  the  thief,  witness  testifying 
that  he  had  not  seen  him  since  the  theft,  five 
years  before,  but  that  he  believed  him  the  same 
man,  does  not  call  for  instructions  as  to  cir- 
cumstantial testimony. 

Appeal  from  district  court,  Bosque  connty; 
J.  M.  Hall,  JnOge. 

John  Monk  appeals  from  a  conviction.  Af- 
firmed. 

W.  W.  Walling  and  Mann  Trice,  for  tbe 

State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
horse  theft,  and  appeals. 

The  first  bill  of  exceptions  contained  In 
the  record  was  reserved  to  the  action  of  the 
court  permitting  the  county  attorney  to  ask 
a  question  of  the  defendant's  wife.  Tbe 
court  refused  this  bill,  because  "no  snch 
question  was  asked  by  tbe  county  attorney." 
The  defendant  did  not  undertake  to  prove 
up  his  bill,  and,  as  jffeseated,  we  cannot  ow- 
slder  the  same. 

The  second  bill  of  exceptions  shows  that 
the  county  attorney  bad  asked  the  defend- 
ant, while  testifying  In  bis  own  behalf.  If 
be  did  not  tell  Ike  Looney,  after  his  arrest, 
that  be  was  the  John  Monk  who  was  In 
trouble  In  Dallas  county.  Defendant  was 
then  asked  by  his  own  counsel  "if  he  did  not 
come  clear  of  his  Dallas  trouble."  The 
county  attorney  objected.  Tbe  answer  of 
the  witness  Is  not  stated  in  the  bill  of  excep- 
tions, and  we  are  not  Informed  what  bis  an- 
swer would  have  been.  We  cannot  supply 
defects  in  bills  of  exception. 

The  third  bill  of  exceptions  is  not  approved 
by  the  Judge;  and,  were  it  approved.  It  Is 
too  indefinite  to  be  considered.  It  alleges 
that  the  witness  Parks  was  permitted  to  tes- 
tify to  statements  and  declarations  made  to 
him  by  Marshal  Outhrle  In  regard  to  an 
agreement  entered  into  between  himself  and 
John  Uonk.  to  steal  tbe  Asbley  Moore  horse 
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In  Marcb,  1892.  Wliat  those  statements  and 
declarations  were  Is  not  stated. 

BUI  of  exceptions  No.  4  recites  tbat  while 
the  defendant's  wife  was  on  the  stand,  te&- 
tlfTing  in  behalf  of  her  husband,  the  county 
ftttomey,  on  cross-examination,  asked  ber  if 
Abe  bad  ever  heard  her  hnsband  speak  of 
iwlng  In  trouble  In  Dallas  county,  or  being 
up  in  Bosque  county  In  1892.  The  ground  of 
•objection  was  "that  this  matter  hod  not  been 
drawn  out  on  ber  direct  examination,  she 
being  the  wife  of  the  defendant"  The  court 
approTed  this  bill,  with  the  following  expla- 
nation: "That  the  county  attorney  only  ask- 
■ed  the  witness  where  her  husband  moved 
■£iom,  and  where  she  was  going  to,  and 
counsel  for  defendant  had  asked  her  if  they 
■did  not  pass  tiirough  Bosqne  on  tiiat  trip. 
The  question  raised  In  the  bill  wax  not  an- 
■swered,  nor  did  the  court  OTerrule  the  objec- 
tions.** Appellant  accepted  the  bill  with  this 
.qualification,  and  It  shows  no  error.  The 
witness  did  not  answer  the  question. 

Bill  No.  5  was  rwrred  to  the  action  of 
-tiie  court  permitting  the  county  Attorney  to 
jisk  defendant's  wife  if  she  ever  heard  her 
husband  speak  of  being  In  Bosque  county  In 
1802.  The  same  objection  was  urged  to  this 
.action  of  the  court  as  In  the  former  bill,  and 
the  court  approres  this  bUl,  with  the  state- 
ment that  the  witness  answered  that  she 
never  had.  As  presented,  no  error  Is  shown. 
The  answer  was  beneficial  tp  the  defendant 
She  was  not  required  to  testify  to  any  fact 
against  blm. 

Several  special  Instructions  were  requested 
by  appellant  and  refiued  by  the  court  We 
-deem  It  unnecessary  to  go  into  a  discussion 
of  these  churges.  The  court  gave  in  his  gen- 
eral charge  the  matters  set  out  In  tha  special 
charges  as  far  as  necessary,  and  was  not 
required  to  repeat  the  law  In  different  lan- 
guage. 

It  Is  urged  that  the  court  erred  In  falling 
to  charge  ttie  law  applicable  to  clrcumstan- 
tlal  evidence.  This  Is  not  a  case  dependent 
wholly  upon  circumstantial  evidence.  The 
evidence  Is  positive  as  to  the  taking  of  the 
horse.  The  party  who  took  the  horse  went 
into  the  lot,  put  a  rope  around  its  neck,  and 
was  leading  it  ofF,  when  the  officers,  who 
were  watching  for  the  thief,  undertook  to 
make  an  arrest  The  party  fled,  and  the  offi- 
cers fired  upon  him  twice.  There  were  two 
parties  at  tte  lot— the  thief  and  a  compan- 
k>n.  The  companton  was  standing  Just  out- 
side the  lot  at  the  time  the  borse  was  taken. 
The  taking  In  the  case  of  Oieft  is  tlie  matat 
fact  and  In  this  case  It  was  not  dedncible 
from  drcnmstances,  but  testified  to  positive- 
ly and  directly.  See  Taylor  v.  State.  27  Tex. 
App.  403.  11  S.  W.  402;  OroweU  v.  State,  24 
Tex.  App.  404.  «  S.  W.  ai& 

As  to  the  identic  of  the  defendant  being 
the  party  who  took  the  horse,  tbB  testimony 
Is  not  circumstantial.  The  accomplice  testi- 
fied that  he  went  with  John  Monk,  According 
to  a  previous  arrangement  between  them, 


to  take  the  horse  In  question;  that  be  noO- 
fled  the  officers  of  the  fact  that  the  defend- 
ant proposed  taking  the  horse,  and.  In  afr 
cordance  with  this  Information,  the  officers 
were  at  the  lot  for  the  purpose  of  making 
the  arrest  This  witness  testified,  further, 
that  this  transaction  occurred  in  March,  1892, 
and  that  the  defendant  escaped  that  nigbt 
and  he  had  not  seen  him  since  until  after 
his  arrest  which  occurred  some  five  years 
after  the  taking;  but  while  he  would  not 
be  positive  that  defendant  was  the  same 
man,  yet  he  stated,  as  he  believed,  that  be 
was,  and  was  very  decided  In  his  opinion  to 
that  effect  sb  were  two  or  three  of  the  other 
witnesses.  This  want  of  exact  certainty  in 
regard  to  the  identification  would  not  make 
this  a  case  of  circumstantial  evidence^  It 
would  go  rather  to  the  weight  of  the  testi- 
mony. The  court  did  not  therefore,  err  In 
falling  to  apply  the  law  of  circumstantial 
evidence.   The  judgment  is  affirmed. 


ORR  V.  STATE. 

(Oonrt  of  Oriminal  Appeals  of  Texas.  March 
26,  189a) 

LlCBKSB— LBTTINO  WaoOS  TOK  HiBX. 

One  engaged  in  running  what  Is  called  ■ 

"move  wagon/'  moving  furniture  tor  hire,  or 
so  much  per  load,  or  by  the  job,  alwaya  driving 
the  wagon  and  ioading  and  noloading  it  liim- 
self,  or  with  such  assistance  as  be  might  em- 
ploy, does  not  let  his  wagon  for  hire,  within 
the  meaning  of  article  5049,  sobd.  31,  Acta  SSth 
Leg.,  roquiriug  a  license  from  one  who  lets  a 
wagon  for  hire,  not  connected  with  a  llverr  or 
feed  stable. 

Appeal  from  Tarrant  county  court;  George 
W.  Armstrong,  Judge. 

J.  H.  Orr  was  convicted  of  letting  for  hire 
a  wagon  without  first  obtaining  a  license, 
and  be  appeals.  Reversed. 

Bowlin  A  Scott  for  appellant  W.  W. 
Walling  and  Mann  Trice,  for  the  State. 

DATIDBON,  J.  Appellant  was  charged  on- 
der  an  act  of  the  1st  Colled  Session  of  the 
25th  Legislature  (page  68,  art  6048,  subd. 
81),  with  letting  for  hire  a  wagon  not  ooa* 
nected  with  a  livery  or  teed  stably  without 
first  obtaining  a  license^  The  parttcnlsr  por- 
tion of  the  law  under  which  the  Information 
was  drawn  is  as  follows:  *'Subd.  81.  From 
every  livery  or  feed  stable,  thirty  cents  for 
each  stall,  and  thirty  cents  for  each  ha<^ 
buggy,  or  ottier  vehifde,  and  /torn  mvtrji 
hack,  buggy  t  dray,  toagon^  or  other  oeUels 
let  for  hire  not  connected  with  a  Hvery,  feed 
or  tale  ttdbte,  ttno  doJZm.**  We  ham  ital- 
icised a  portton  of  flie  above  snbdlrislon,  be- 
cause it  Is  xanSat  Qiat  particular  putkm  ct 
sold  subdivision  that  defendant  was  Inform- 
ed ^nlnst  In  order  to  sustain  the  con^e- 
tlon.  the  veblde  "let  for  hire"  most  not  be 
connected  wltb  a  livery,  feed,  or  sale  stable, 
and  It  Is  a  sine  qua  uon  to  this  omvlction 
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that  the  vehicle  should  be  "let  for  hire."  Un- 
til tblB  has  been  shown,  the  party  on  trial 
should  be  acquitted.  The  evidence  Is  un< 
disputed,  and  practically  the  same  for  the 
state  and  the  defendant,  "that  the  defend- 
ant was  engaged  In  running  what  Is  called 
a  'move  wagon,'  and  has  been  so  engaged 
for  several  years.  He  follows  the  business 
mentioned  In  the  city  of  Ft  Worth,  Tarrant 
<K>unty,  Texas.  The  wagon  he  uses  Is  a 
large  one,  drawn  by  two  horses,  with  a 
frame  for  body  or  bed  suitable  for  holding 
household  and  kitchen  furniture.  He  moves 
such  furniture  In  the  city  of  Ft  Worth  for 
hire,  for  any  person  who  desires  to  employ 
him,  always  driving  the  wagon  and  moving 
and  unloading  it  himself,  or  with  such  as< 
sistance  as  he  may  employ.  He  never  hires 
his  wagon  out  to  any  other  person."  This 
Is  the  testimony  of  the  witness  Gray  for  the 
state.  The  deputy  tax  collector  of  Tarrant 
county,  Arnold,  also  testified  for  the  state 
that  appellant  drove  his  team  and  loaded 
and  unloaded  the  wagon  himself;  and  he 
says,  "I  never  knew  him  to  let  his  wagon  for 
bit  e  himself."  The  defendant  testified  in 
bis  own  behalf  that  he  drove  the  wagou  him- 
self to  move  household  furniture  from  one 
house  to  another,  and  charged  so  much  a 
load,  or  so  much  for  the  Job.  'T  never  hire 
my  wagon  to  any  other  person,  but  always 
drive  It  myself.  I  only  used  the  one  wagou 
for  my  business."  It  was  agreed  on  the 
trial  that  defendant  had  not  paid  an  occu- 
pation tax,  nor  had  he  secured  a  license. 
Under  these  facts  it  Is  evident  that  the  de- 
fendant  has  never  let  his  wagon  for  hire. 
As  before  stated,  in  order  to  render  a  party 
guilty  for  a  violation  of  the  section  quoted, 
it  must  be  showu  that  he  "let  for  hire"  some 
vehicle  mentioned  In  the  statute.  As  this 
has  not  been  done,  no  violation  of  the  law  is 
shown,  and  the  defendant  should  have  been 
acquitted  In  the  court  below  under  the  facts 
stated.  The  Judgment  is  reversed,  and  the 
cause  remanded. 


SANDERSON  v.  STATE. 
(Court  of  Oriminal  Appeals  of  Texas.  March 
16,  1898.) 
Crihinal  Law— IiisTRacTio.*(s. 
An  Instmctloii  anthoililng  the  jury  to  find 
defendant  guilty  op  admissions  made  by  his 
counsel  In  argument  is  erroneoua. 

Appeal  from  Wilbarger  county  court;  James 
R.  Tolbert  Judge. 

J.  W.  Sanderson  was  convicted  of  carry- 
ing on  or  about  bis  person  a  pistol,  and  ap- 
peals. Reversed. 

D.  R.  Britt  and  Frank  P.  McGhee,  for  ap- 
pellant W.  W.  Walling  and  Maun  Trice, 
for  the  Stata 

HURT,  P.  J.  Apfkellant  was  convicted  of 
carrying  on  and  about  his  person  a  pistol, 
and  appeals. 


The  court  charged  the  jury  In  the  follow- 
ing language:  "Gentlemen  of  the  Jury; 
The  defendant  having  admitted  that  he  car- 
ried the  pistol,  and  having,  as  a  matter  of 
law,  failed  to  justify  It,  you  will  find  him 
guilty,  and  assess  his  punishment  at  a  fine 
of  not  less  than  $25  nor  more  than  $100."  A 
bin  of  exceptions  was  reserved  to  this 
charge.  The  court  qualified  the  bill  by  stat- 
ing: "The  defendant's  counsel,  D.  R.  Britt 
In  his  plea  and  argument  admitted  that  de- 
feudant  bad  the  pistol,  and  defendant  was 
present  at  the  time."  The  charge  was  di- 
rectly upon  the  weight  of  the  evidence,  and 
Instructed  the  jury,  because  defendant  had 
not  justified  having  the  pistol,  they  would 
convict  This  charge  assumes — First,  that 
the  defendant  carried  the  pistol  In  violation 
of  law;  second,  It  places  the  burden  upon 
the  defendant  to  Justify  such  unlawful  car- 
rying. It  would  be  a  very  dangerous  prec- 
edent to  authorize  a  Jury  to  convict  a  de- 
fendant for  any  admissions  that  might  be 
made  by  his  counsel  in  argument  The  Judg- 
ment Is  reversed,  and  the  cause  remanded. 


WILLIAMS  T.  STATHL 
(Conrt  of  Odmina)  Appeals  of  Texas.  Hareb 
2S,  188&) 

TBBrr-^SVBBAKOS —  IVBTRIJOnOllS— ClSOniSTAN- 

TiAL.  EvjLPSNCE — Objrotioiis. 

1.  A  refusal  of  a  severance  is  not  error  where 
the  case  against  the  co-defendant  is  dismissed, 
and  he  Is  permitted  to  testify  en  accused's  be- 
half. 

2.  Defendant  was  accused  of  stealing  cat- 
tle, which  he  sold.  He  went  with  the  pur- 
chaser upon  the  accustomed  range,  and  drove 
them  up,  and  delivered  them.  Be  daimed 
that  he  bought  them  from  strangers  previous 
to  taking  them.  BM,  that  a  failure  to  charge 
in  regard  to  the  law  of  drcomstantial  evidence 
was  not  error. 

3.  An  objection  that  the  conrt  failed  to  charge 
"all  the  law  applicable  to  the  case,"  will  not  be 
considered. 

Mppeal  from  district  oonrt,  Rains  county; 
Howard  Templeton,  Judge. 

A.  F.  Wllllama  was  eonvlcted  of  theft;  and 
appeals.  Affirmed. 

McMahan  &  Bodes  snd  Bennett  ft  Thorn- 
ton, for  appellant.  W.  W.  Walling  and  Mann 

Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  ot 
the  theft  of  cattle,  and  his  punishment  assess- 
ed at  confinement  in  the  penitentiary  for  a 
term  of  two  years;  hence  this  appeal. 

Appellant  reserved  a  bill  of  exceptions  to  the 
action  of  the  court  overruling  his  motion  for  a 
severance.  Said  motion  Is  not  contained  In  the 
record,  and  the  blil  of  exceptions  as  signed  by 
the  court  with  the  explanation  "that  the  cases 
against  Dungan  were  dismissed,  and  he  was 
tendered  to  defendant  as  a  witness,  and  tes- 
tified In  his  behalf."  dlmlnates  this  question 
from  the  record;  for,  with  the  cases  against 
Dungan  dismissed,  and  his  testimony  for  — 
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deCemdant,  tbere  eouM  1>e  no  poesibte  etror 
In  Tefuslng  the  sereraDce.  In  fact,  Uiere  was 
notbing  to  weva. 

It  Is  uEffed  bere,  also,  tlut  tlie  court  erred 
In  Calling  to  charge  the  fary  In  regard  to  the 
law  of  drcimuitantlal  evidence.  We  do  not 
think  M>.  The  evidence  for  the  state  shows  Uiat 
the  defendant  sold  the  animals,  went  with 
the  parchaser  upon  the  accnstomed  rai^  and 
drore  them  np,  and  delivered  them.  This  Is 
the  actual  taking  presented  to  us  1^  the  testi- 
mony. It  Is  true  that  appellant  claims  to  have 
purchased  the  animals  from  a  stranger  pre- 
vious to  this  taking.  This  was  his  defensive 
tiieory;  bat  as  to  the  actual  taking  the  proof 
la  as  above  Indicated.  We  do  not  think  the 
court  cmnmltted  any  error  in  talUng  to  dia^ 
the  law  of  drcomatantlal  evidence. 

It  is  also  contended  the  court  erred  In  fall- 
ing to  chaiice  "all  the  law  applIcaUe  to  Ihe 
Qtse."  This  is  too  goeraL  It  points  out  no 
deflect,  and  did  not  call  the  trial  coords  atten- 
tion to  any  weakness  In  the  charge.  We  think 
the  evidence  Is  amply  sufficient  to  jostify  ttila 
verdict,  and  the  Jw^;ment  Is  affirmed. 


BARPIKIiD  T.  STATE. 

(Coort  of  Criminal  Appeals  of  Texas.  Mardi 

25.  1808.) 

OaiHliru.  Liw^lNnicTMBNT— VsRDtOT— Altsb- 
iMo  Hark  ok  Hoes— Kblont. 

1.  In  a  prosecution  for  alterias  the  mark  on 
hogs,  the  indictment  contained  two  counta,— > 
the  drat  alleging  that  the  hogs  belonged  to  a 
certain  peracKi,  end  the  aecond  that  the  owner 
traa  nnKnown  to  the  grand  jury.  The  jury 
returned  a  verdict  finding  the  defendant  guilty 
under  the  first  count,  and  the  court  corrected 
it,  and  applied  it  to  the  aecond  count.  It  was 
then  read  to  the  jury,  and  they  were  asked 
If  it  was  their  verdict,  and  they  responded  in 
Oie  affirmative,  to  which  no  objection  was 
made.    Hdd  no  error. 

2.  The  punishment  for  altering  the  mark  on 
a  hog  ia  a  felony,  without  regard  to  the  value 
of  the  hog. 

Henderson,  J.,  dissenting. 

Appeal  from  district  court,  San  Saba  county. 
L.  M.  Barfleld  was  convicted  of  altering  tiie 
mark  on  hogs,  and  w>eals.  Affirmed. 

M.  Fulton,  for  appellant.  W.  W.  Walling 
and  Mann  Trice,  for  the  State. 

HURT,  P.  J.  Conviction  for  altering  the 
mark  on  hogs.  The  Indictment  ctmtalns  two 
connta  The  first  alleges  that  the  hogs  bektng- 
ed  to  B.  W.  Barton,  and  the  second  allies  that 
the  owner  of  the  hogs  was  unknown  to  the 
grand  Juiy.  The  state  elected  to  proceed  upon 
the  secimd  count  Under  the  facts  of  this  case, 
this  was  not  required;  for  It  Is  well  settled  that; 
as  the  transaction  was  the  same,  and  there  be- 
ing doubt  as  to  whether  Barton  was  the  omier 
of  fbe  hogs,  or  whether  the  owner  was  un- 
known, both  counts  conld  bare  been  submitted 
to  the  Jury,  and  a  goieral  verdict  would  have 
been  snffldent  The  object  of  Inserting  differ- 
ent counts  Is  to  meet  doubtful  facts,  and  the 


state  Is  not  required  to  dect  npm  wbiA  oonnt 
to  proaeeut&  Of  cotuse^  where  It  b  dear  that 
<»e  count  la  established  so  far  as  this  matter 
of  ownership  Is  concerned,  it  would  be  proper 
to  prosecute  on  said  count.  It  is  Insisted  tbai 
the  grand  Jury  did  not  use  luoper  dlUgoice 
to  ascertain  who  owned  the  hogs.  We  have 
carefully  read  the  statement  of  facta,  and  are 
of  opinltMi  that  reasonable  diligence  was  used 
to  asiTTtaln  to  whom  the  hogs  belonged.  The 
court  fully  Instructed  the  Jury  upon  this  sub- 
ject The  Jury  returned  a  verdict  flndlns  tlie 
defendont  guflty  under  the  first  camA.  The 
court  C(BTected  Qie  verdict,  and  fqwiied  It 
to  Oie  second  count.  It  was  Hien  read  to  the 
Jury,  and  they  were  asked  if  tt  was  their  ver- 
dict, and  they  responded  In  the  affirmative. 
Thfae  was  no  objection  to  Ods  svooeedlng  at 
fhB  time.  We  find  no  error  in  this  matter. 
We  adhere  to  our  opinion  in  tbe  case  of  Bar- 
field  T.  State,  43  S.  W.  338,  that  the  pion^di- 
ment  fiir  altering  the  mark  on  a  hog,  since  the 
laat  act  ma  passed,  la  a  fdooy,  wlthont  r^ard 
to  the  value  of  the  hog.  A  great  maiiy  vedal 
Instmctions  were  requested  bf  the  appellant 
We  have  carefully  enunlned  all  of  fliem.  and 
believe  the  court  committed  no  error  In  refus- 
ing such  charges,  as  the  court  submitted  all  the 
issues  falriy  and  Cavorably  to  the  defendant 
We  liare  found  no  error  In  this  record,  and 
the  Jui^ment  is  affirmed. 

HENDKBSON,  J.  I  dissent  from  the  view 
of  the  court  on  the  question  of  ponlshmenL 
See  my  opinkm  In  the  case  of  Barfldd  t.  State- 
(dedded  at  lyier  term,        43  &  W.  833. 


BUBBAOB  V.  STATE. 
(Court  of  Criminal  Apprals  of  Texas-  Mardi  23, 

AaoajLVATSD  Absault — iMtrruuiTrioxs — Wbioht  of 
EviDSNOs— SaLv^DaFBmsL 

1.  An  inatruction  predicated  on  the  testlmoDT, 
to  acquit  if  defendant  threw  a  missile  at  prose- 
cutor to  ward  off  violence,  and  thereupon  prose- 
cutor tried  to  get  a  missile  lo  renew  hts  at- 
tack, and  defendant  struck  tilm  to  protect  him- 
self, was  not  on  the  weight  of  the  evidence. 

2.  The  inatruction  did  not  deprive  defeodant 
of  the  benefit  of  apparent  danger,  when  taken 
ia  connection  with  other  parts  of  the  charge 
instructing  the  jury  to  consider  all  the  sur- 
roundings as  they  reasonably  appeared  to  de- 
fendant in  determining  whether  he  assailed 
prosecutor  in  aelt-defeuse,  and  to  acquit  it  be 
acted  in  self-defense. 

3.  It  IB  not  error  to  refuse  an  instractfon 
where  the  charge  as  given  sufficiently  covers 
the  case. 

Uotion  tor  reheating.  Granted. 
For  prior  report,  see  44  8.  W.  lOB. 

Cunningham  ft  Adama,  fbr  appdlant  W. 
W.  Walling  and  Mann  Trice,  for  the  State. 

HBNDBRSOy,  J.  Tbe  Judgment  in  this 
case  was  reversed,  and  the  cause  ronanded,  at 
a  former  day  of  this  tmn,  becaiue  the  record 
was  held  to  be  Imrafflcfcut  on  tiie  substltntion 
of  tbe  lost  mdlcbnent  Hie  assistant  attorney 
general  made  a  motion  for  rehearing  and  oer- 
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tkml  to  perfect  tlie  lecort  in  fhit  respect 
Tbe  Witt  WM  granted,  end  the  recrad  lime  been 
perfected,  and  the  caw  nor  comes  before  vm 
tm  dlqnstllon  on  the  merits  of  lite  iqtpeaL  We 
bold  that  the  court  did  not  err  In  snbstltatliig 
the  loet  Indictment,  and  In  oremiUng  mpgsir' 
tamf  8  motkm  In  aneat  of  Judement  predicated 
on  ttiat  gnnmd. 

Appellant  excepted  to  the  following  charge 
of  the  court  and  to  the  refneal  of  the  court  to 
tfTe  bis  q>^al  imtmctlon:  "If  you  find  from 
the  erldoice  that  the  said  Bosadl  Kirby  u- 
eanlted  one  John  Henry  or  this  defendant,  and 
you  farther  find  from  an  the  erldenee  before 
yoa  Id  this  case  that  at  soch  time  defendant 
threw  a  tflaas  toenlntor  at  said  Klrby  soldr 
for  the  purpose  of  warding  off  the  Tl(toice  of- 
fered br  aald  Bnssell  Klrby  to  this  defendant 
or  John  Henry,  and  yon  find  that  thereupon 
Klrby  endeaTored  to  extract  a  aplke  from  the 
railway  track,  or  to  gather  other  mlasUe  wtth 
which  to  renew  the  attack  upon  deftndant, 
and  thereupon  the  defendant,  In  order  to  pro- 
tect himself  from  such  further  attack,  hurled 
the  itick  and  Inflicted  the  Injury  upon  said 
Kirl^,  or  if  you  have  a  reasonable  doubt  as  to 
whether  or  not  the  defendant  so  acted  In  the  de- 
fense of  himself  or  said  Henry,  you  shoold 
acqmt  the  defendant,"-^  whieta  charge  ttae 
defftndant  excited  for  Oie  reasras:  "(1)  That 
the  same  la  not  wananted  by  the  evidence  In 
charging  the  Jury  that  they  nnut  beUere  that 
Klrby  endeaTored  to  extract  a  spike  from  the 
raUrood;  ^  becanse  the  defense  Is  not  charged 
In  an  afllimatlTC  nuumex;  <3)  because  the  oonrt 
failed  to  charge  apparent  danger  to  defaidant; 
(4)  because  the  same  falls  to  tdl  tiie  Jury  that 
defendant  had  the  right  to  chase  Klrby  as  long 
aa  danger  was  ^iparent;  (S)  because  the  court 
failed  to  tell  the  Jury  In  OUa  part  of  the  charge 
that  the  facts  as  they  appeared  to  defaodant 
most  be  Ylewod  by  the  Jury  from  the  stand- 
point of  the  defendant;  and  defendant,  to  Ilea 
thereof,  requested  the  following  special  charge 
No.  1:  *It  the  Jury  beUere  from  the  testl- 
muy  to  this  case  Uiat  daffendant,  Carl  Bnrrage, 
assanlted  BusseQ  Ktoby  with  a  stick,  bnt  at 
•the  time  he  did  so  be  had  reasonable  grounds 
for  ffeaitog  an  nnhiwfol  attoek  upon  Ua  person, 
or  If  he  had  reaaonaUe  grounds  for  fearing  an 
unlawful  attack  would  be  made  upon  the  per- 
son of  John  Henzy  at  the  tlme^  tben,  and  In 
that  even^  the  defoidant  would  not  be  guilty, 
and  the  Jury  should  acquit  the  defendant,  and 
the  evidence  on  these  points  must  be  looked  to 
ficom  the  standpototttf  defendant"  Thecharge 
of  the  court  presraited  a  phase  of  the  case  pred- 
icated i^on  the  testimony,  and  we  do  not  be- 
lieve it  was  a  charge  np<m  the  weli^t  of  evi- 
dence nor,  when  we  take  the  entire  charge  ta 
tbe  court  Is  tt  subject  to  tbe  criticism  titat  the 
charge  to  question  deinlved  appellant  of  the 
benefit  of  apparent  danger.  In  another  por- 
tkm  of  tbe  charge  the  Jnry  were  distbictly  told 
that,  to  passing  upon  the  question  of  whether 
or  not  the  assault  if  made  by  appellant,  was  to 
bis  a^-dtfens^  tiie  Jury  should  take  toto  con- 
sfderatton  an  of  the  surromidlngs  as  ttiey  rea* 
44S.W.— TO 


noably  appeared  to  the  defendant  at  the  time 
tbe  violence  was  used.  The  court  gave  a  gen- 
eral charge  on  the  subject  of  self-defense,  and 
anttHWiaed  the  Jury  to  acquit  appellant  If,  fraoo 
the  evidence,  tiiey  bdleved  Oat  be  acted  In  his 
neeeasBiy  self -defense,  or  thst  of  otbraa,  against 
the  aasault  aald  Bnssell  Klrby,  and  that  he 
did  not  use  greater  force  than  was  necessary, 
thai  to  Bcqnlt  hfan;  and  he  alao  gave  tiie 
charge  above  quoted,  which  was  excepted  to. 
We  believe  said  charges  snffldently  covered  the 
case,  and  that  the  requested  charge  of  tbe  ap- 
pellant was  not  required. 

The  court's  charge,  presenting  the  Issue  to  the 
Jnry  of  an  aggravated  asaault  we  think  was 
property  presorted  on'the  evidoice  adduced  by 
the  state,  and  It  does  not  occur  to  us  that  It 
was  a  charge  upon  the  vretf^  of  the  evidence; 
nor  did  it  derive  appellant,  whm  we  review 
the  charge  as  a  whole,  of  the  right  to  follow  up 
said  difficulty,  if  he  was  Jnstlfled  to  the  odglnal 
assault  until  he  was  secure  from  any  further 
assault  the  prosecutor.  It  occurs  to  u& 
from  a  review  of  the  record  to  this  case,  that 
tbe  appelant,  and  those  acting  with  him,  were 
the  aggressors,  and  broufdit  on  this  difficulty, 
and  we  fall  to  rae  bow  the  Jury  could  have 
acted  othorwlse  than  tiwy  OiA.  According  to 
tb»  evidence,  a^ieUant  was  at  least  gnUty  of 
an  aggravated  assault  and  tbe  punishment  as- 
sessed 1^  them  was,  if  Judged  by  toe  Injury  to- 
flicted  on  the  prosecutor,  eineedtogly  light. 
The  motion  for  rehearing  is  granted,  and  the 
Judgment  affirmed. 


HART  V.  STATB. 
(Oonrt  of  Criminal  A^^Us  of  Texas.  Mardi  28. 

Cbiicinai.  Law— Appbal—Exobptionb— Ikdioi^ 
mbnt— hohioidb— evidbncb— inbtruotiona 

1.  The  action  of  the  trial  court  in  oTerrollng 
an  application  for  continuance  of  a  criminal  case 
wili  not  be  revised  on  appeal,  where  toe  appUea- 
tion  Is  not  incorporated  In  the  record,  and  no 
exception  hai  been  reserved. 

2.  If  it  appears  on  tbe  face  of  an  Indictment 
that  it  wae  the  act  of  the  grand  jury  of  the 
proper  county,  It  is  not  necessary  that  it  should 
state  that  the  grand  jurors  were  sworn. 

3.  The  admi8si<Hi  of  evidence  to  a  erloilnal 
case  will  not  be  reviewed  to  the  absenee  of  an 
exception. 

4.  where.  In  the  trial  of  one  indicted  for  mur- 
der, there  is  no  evidence  suggesting  that  the 
killing  was  done  under  drcumatances  that  would 
warrant  a  verdict  of  manslaughter,  the  failure 
to  charge  the  law  of  manalaugnter  is  not  error. 

Appeal  from  district  court,  IBUIs  oonnty; 
J.  E.  Dlllard.  Jndg& 

Burnett  Hart  was  convicted  of  murder  in 
tbe  second  degree,  and  appealed.  Affirmed. 

Wm.  H.  Atwen  and  D.  M.  Haaon,  for  ap- 
pellant W.  W.  Walltog  and  Uann  Trice, 
for  the  State. 

DAYXDSOIC,  J.  Appeltant  was  convicted 
of  murder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  confinement  to  the  pen- 
itentiary for  a  term  of  80  years;  hence  this 
appeal. 
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He  assigns  as  error  the  action  of  tbe  court 
oremiUag  Us  application  for  a  contlnuanoe. 
This  matter  cannot  be  reyiaed,  (or  two  rea- 
sons: First,  tbe  application  is  not  Incorpor- 
ated In  tbe  record;  and,  second,  there  was 
no  exception  reserved  to  the  action  of  tbe 
court  overt-uUng  it  It  Is  unnecessary  to 
cite  authorities  upon  this  proposition.  It  has 
been  long  settled  in  Texas  that  the  action 
of  tbe  court  overruling  an  application  for  a 
contlQuance  will  not  be  revised  In  the  ab- 
sence of  a  bill  of  exceptions. 

Appellant  moved  to  quash  the  Indictment, 
and  assigns  error  upon  'the  action  of  tbe 
coart  refusing  to  sustain  it  The  grounds 
of  tbe  motion  are:  First,  it  does  not  appear 
from  the  face  of  the  indictment  that  It  was 
fOnnd  or  returned  by  a  grand  Jury  of  Ellia 
county,  selected,  organized,  and  Impaneled 
for  Bucb  county;  second,  it  does  not  appear 
from  tbe  face  of  tbe  Indictment  to  be  pre* 
Rented  into  court;  third,  there  is  nothing  In 
said  Indictment  to  show  that  any  duly  ae- 
lected,  organized,  and  Impaneled  grand  jury 
of  Ellis  county  presented  the  same  into  any 
district  court  under  which  they  were  im- 
paneled, selected,  and  organized.  Tbe  por- 
tion of  tbe  Indictment  criticised  reads  as  fol- 
lows: "In  the  name  and  by  tbe  authorl^ 
of  the  state  of  Texas:  The  grand  jurors  for 
the  county  of  Ellis,  state  aforesaid,  organ- 
ized as  such  at  the  May  term,  A.  D.  1697, 
of  tbe  district  court  (or  said  county,  upon 
tbefr  oaths  in  said  court  present  that  Bur- 
nett Hart  on  or  about  the  5th  day  of  May, 
1897,"  etc.  Under  our  Code  it  is  not  nec- 
essary that  the  Indictment  should  state  that 
the  grand  jurors  were  sworn.  It  is  suffi- 
cient if  it  appears  from  the  (ace  of  the  in- 
dlctmoit  that  It  was  the  act  of  the  grand 
Jury  of  tbe  proper  county;  and  this  fully  aiH 
pears  from  the  face  of  that  portion  of  tbe 
indictment  above  quoted.  Tbe  record  shows 
tbat  tbe  Indictment  was  duly  presented  by 
tbe  grand  Jury  In  open  court,  which  action 
was  entered  upon  tbe  minutes  of  the  court 
and  the  indictment  Itself  charges  afOrma- 
tlTely  tbat  the  grand  Jurors  for  Ellis  county, 
organized  at  the  May  term  o(  the  district 
court  of  said  county,  upon  their  oaths  did 
present  this  indictment  charging  Burnett 
Hart  with  this  offense  into  said  district  court 
See  Cbevarrlo  v.  State,  17  Tex.  App.  390; 
Vanvlckle  v.  State,  22  Tex.  App.  625,  2  S. 
W.  642.  We  tbinl£  this  Indictment  Is  suffi- 
cient In  this  respect.  See,  also,  WlUson,  New 
Cr.  St  Tex.  art  430,  and  Code  Cr.  Proc.  18, 
§  2,  note  1.  for  collated  authorities. 

The  court's  charge  with  refraence  to  alibi 
Is  In  strict  accord  wltti  tbe  milvoken  line  of 
decisions  In  this  state.  The  charge  as  glvoi 
Is  In  the  usual  form,  and  such  as  bare  been 
heretofore  approved. 

The  supposed  error  of  the  court  admitting 
certain  evidence  of  the  witnesses  Long  and 
Baugh  will  not  be  revised,  because  excep- 
tion was  not  reserved  to  such  action  of  the 
court 


Nor  did  tbe  court  or  In  fallinx  to  chai^ 
the  lav  of  manslaughter.  There  Is  no  evi- 
dence suggesting  this  grade  of  homicide. 
The  substance  of  tbe  testimony  in  regard 
to  the  iLilllng  Is  as  follows:  The  defendant 
and  tbe  deceased  were  sweethearts,  and  had 
some  difficulty  prior  to  the  homicide^  This 
seems  to  have  occurred  about  8:30  or  U 
o'(^tt  at  night.  These  mattws  weare  ad- 
Justed  between  them.  About  10-30  o'clock 
the  same  night  all  tbe  witnesses  except  one 
left  tbe  bouse  where  tbe  defendant  shot  de- 
ceased. This  house  was  occupied  by  tlie  de- 
ceased and  Hattie  Long.  Hattie  Long  re- 
tired for  tbe  nlgbt  Shortly  afterwards  the 
deceased  went  to  bed,  and  In  tbe  same  bed 
with  Hattie  liong.  The  defendant  sat  down 
on  ^e  bed  on  the  same  side  on  which  the 
deceased  was  lying.  When  tbe  difficulty  be- 
tween the  defendant  and  the  deceased  bad 
ceased,  she  placed  her  pistol  at  the  foot  of 
the  bed,  under  tbe  bedclothlng.  The  witness 
Long  went  to  sleep,  and  was  awakened  by 
a  pistol  shot  She  looked  up,  saw  de~ 
fendant  get  up  from  his  position  near  the 
foot  of  tbe  bed,  and  go  to  the  bead  of  the 
bed,  and  shoot  the  deceased  again.  He  then 
laid  the  pistol  on  the  dresser,  and  remarked. 
"I  can  now  go."  liie  prerious  difflculty  oc- 
curred over  a  demand  from  the  deceased  to 
appellant  to  leave  her  premises.  He  was 
also  avoiding  arrest  for  some  minor  violation 
of  the  law,  and  had  threatened  Injury  to  tlie 
deceased.  He  fled  the  state,  and  was  ar- 
rested in,  and  extradited  from,  the  state  of 
Mississippi.  A  day  or  two  after  the  homi- 
cide be  made  a  atatem^it  to  one  of  the 
witnesses  detailing  tbe  killing,  and  the  par- 
ticulars of  it  In  this  he  stated  that  be  shot 
the  deceased  under  the  left  eye  when  she 
vras  sitting  up  In  bed,  and  then  went  to  tbe 
head  of  the  bed,  and  shot  her  In  the  fore- 
head, glTlng  some  other  facts  connected  witli 
the  killing.  There  is  no  evidence  in  the  rec- 
ord from  any  witness  indicating  any  "ade- 
quate cause."  In  effect,  the  testimony  sug- 
gested a  ddiberate  killing,  and  one  which 
would  have  supported  a  conviction  for  mur- 
der in  tbe  first  degree.  The  trial  seems  to 
have  beeaa  fair  and  legal  and  the  verdict  a 
mild  one.   The  judgment  Is  affirmed. 


BELCHER  T.  STAm 
(Court  ot  Criminal  Appeals  of  Texas.  Mardi 
25,  1888.) 
StITUTB— TlHB  OF  TAKI!tO  BmcT. 
Act  ai^roved  March  3,  1897,  required  the 
criminal  court  of  appeals  to  preBume  that  veooe 
was  proven,  in  the  alwence  of  any  inae  nude 
in  the  court  below  upon  that  question,  but 
did  not  have  an  emergency  clause  putuns  it 
into  effect  at  once.    Bad,  It  took  effect  as  an 
ordinary  law,  AncDSt  21,  1897,  90  days  after 
the  ieglBlatnre  adjooroed,  and  did  not  amly 
to  an  appeal  from  a  coDvEctfon  on  June  1,  laBi. 

On  rehearing.  Reversed. 

For  former  <H»fnloii,  see  44  S.  W.  61S. 
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Sam*l  H.  Olaytoii,  tor  appellant  W.  W. 
Wallli^r  and  Mann  Trice,  for  tbe  State. 

HBNDSBSON,  J.  This  case  was  affirmed 
At  a  former  day  of  the  term,  and  now  come* 
before  us  on  motion  for  rehearing.  Tbe 
principal  question  made  on  motion  for  re- 
hearing is  that  the  record  fails  to  show  any 
proof  of  venue.  It  appears  that  an  assign- 
ment was  made  to  this  effect,  but  no  stress 
was  laid  on  the  ^ame  originally,  and  tbe 
4iuestIon  was  neither  Investigated  nor  dis- 
CQBsed.  The  indictment  was  presented  on 
tbe  80tb  of  April.  1897,  and  charges  that  tbe 
offense  was  committed  on  the  Sth  of  Janu- 
ary, 1897.  The  trial  was  on  June  1.  1897. 
The  contention  here  Is  that  tbe  law  of  the 
26tb  leglBlatqre,  requiring  this  court  to  pre- 
sume that  tbe  venue  was  proven,  in  the  ab 
sence  of  any  Issue  made  in  the  court  below 
on  that  question,  which  act  was  approved 
March  8,  1807  (see  Laws  25th  Leg.  p.  11). 
did  not  go  into  effect  until  August  21,  1807, 
-90  days  after  tbe  adjournment  of  the  legis- 
lature, and  that  conaequentiy  said  law  does 
sot  control  this  matter.  We  have  examined 
the  statement  of  facts  carefully,  and  it  does 
not  show  that  tbe  venue  was  proven,  fio.  If 
It  be  true  that  said  law  bad  not  gone  into 
effect  at  the  time  of  the  trial  of  this  case 
^d  when  the  record  was  made  up,  It  must 
be  reversed.  Tbe  act  in  question  contains 
the  emergency  clause,  dispensing  with  tbe 
reading  of  the  bill  In  tbe  house  on  three  sev- 
■eral  days,  under  section  S2,  art.  8,  of  tbe 
constitution;  but  does  not  contain  tbe  clause 
putting  said  act  into  effect  at  once,  under 
section  30  of  said  article  8.  So  we  take  it 
that  the  act  on  Its  face  shows  that  it  only 
took  effect  as  ordinary  bills;  that  is,  00  days 
after  tiie  adjournment  of  the  legislature.  If 
there  were  any  doubt  upon  this  question 
{which  tbere  Is  not)  from  the  verbiage  of  tbe 
act  itself,  by  reference  to  House  Journal,  p. 
109^  It  wlU  bo  seen  that  the  bill  orlginaUy 
contained  a  clause  putting  It  Into  Immedi- 
ate operation,  but  that  this  on  motion  was 
«trlcken  out  We  hold  tiiat  tbe  case  having 
been  tried  before  tbe  law  of  the  25th  legis- 
lature went  Into  effect  authorizing  this  court 
40  presume,  In  tbe  absence  of  any  question, 
that  the  venue  had  been  proven,  and  the 
•case  having  been  tried  and  the  record  made 
up  under  the  law  as  it  stood  aforetime,  It 
must  be  governed  by  tbe  previous  law  and 
decisions  on  that  subject.  See  Clark  v.  State 
(Tex.  Cr.  ^p.)  30  S.  W.  M3.  The  motion  for 
rehearing  Is  accMdingly  granted,  and  tbe  Judg- 
■mukt  If  rerersed,  and  tbe  cause  remanded. 


WILLIAMSON  V.  STATE. 
■(CVinrt  of  Criminal  Appeals  of  Texas.  Uarch 
16,  1898.) 
BuKeuaT-OAT  Bf». 
A  portable  box,  4  feet  high  on  one  side 
And  IS  inches  on  tiie  opposite  aide,  14  feet  long, 


and  6  feet  wide,  used  to  hold  oats  in,  is  not 
a  honsfc  within  the  contem^tion  of  the  sta^ 

nte  6f  DurglazT. 

Appeal  from  district  court  Wilbargw 
county;  Q.  A.  Brown,  Judge. 

H.  B.  Williamson  was  convicted  of  bar- 
glaiy,  and  appeals.  Reversed. 

Frank  P.  McGhee,  for  appelant  W.  W. 
WaUlng  and  Mann  Trlc^  for  the  Stata 

DAYID80M,  J.  Appellant  was  convicted 
of  bnrglnry,  and  eroeali. 

The  Indictment  Is  In  the  usnri  form,  and 
contains  two  counta.  The  first  charges  a 
burglary  at  night,  and  the  second  In  the  day^ 
time.  There  are  several  questions  presented 
by  the  record,  bat  onder  the  view  we  take 
of  the  case,  It  Is  not  necessary  to  discuss  anj 
of  them,  except  the  Insufficiency  of  the  testi- 
mony to  support  tbe  Judgment  conviction. 
Tbe  testimony  is  very  brief,  uid  shows  with- 
out ccntradlctlon  that  the  "house"  alleged 
to  have  beeh  burglaifeed  was  described  as 
follows:  "What  is  commonly  known  as  a 
'header  box'  herein  described.  •  •  •  The 
header  box  is  the  kind  usually  used  in  con- 
nection with  the  harvester  to  hold  heads  In, 
and  the  grain  heads  cut  off  are  conveyed  to 
a  place  where  the  grain  Is  stacked  or  thresh- 
ed as  It  Is  cut,  and  this  particnlar  box  was 
t^ut  200  yards  from  where  the  oats  had 
been  threshed.  The  box  was  constructed  of 
lumber,  and  the  sides,  mds,  and  bottom  were 
closed,  and  substantially  Joined  together." 
It  was  covered  with  a  wagon  Aeet  secure- 
ly fastcaied,  so  that  the  oats  could  not  be 
taken  from  tbe  box  without  in  some  way 
forcibly  removing  the  cover.  "By  actual 
measurement  the  box  was  four  feet  high  on 
one  side  and  eighteen  inches  on  tbe  t^po- 
site  side,  with  ends  sloping  from  one  side  to 
the  other;  was  sloping  as  such  boxes  usuat 
ly  are.  It  was  fourteen  feet  kmg  and  six 
feet  wide,  and  held  about  150  or  200  bnshels 
of  threshed  oats."  Tbe  question  here  is,  was 
this  a  *%ouse,"  within  contemplation  of  the 
statute  of  burglary.  We  are  of  opinion  that 
It  was  not  It  Is  true  that  It  had  four  sides, 
and  was  covered  over,  but  It  was  nerer^ 
thelesB  a  box,  and  not  a  bouse.  All  boxes 
which  contain  goods— shoes,  groceries,  etc.— 
for  sUpment '  would  be  bousei  If  this  box 
Is  held  to  be  one.  Tbe  evidence  excludes  tbe 
Idea  of  permanency  of  location  or  fixedness 
of  place  In  regard  to  this  house.  It  was 
portal.ie,  and  made  for  the  express  puntose 
of  being  carried  from  place  to  place  for  the 
purpoee  of  holding  the  heads  cut  from  grdln, 
or  of  grain  aftw  it  was  threshed;  and  was 
not  used,  or  intended  to  be  used.  In  any  way  <x 
tor  any  purpose  connected  with  a  habitation,  or 
other  purposes  for  which  houses  are  OTdlnarlly 
used.  Some  of  onr  cases  have  gone  to  a  con- 
slderaUe  extent  in  holding  certain  diaracter  ctf 
structures  houses,  but  In  all  such  It  will  be 
found  that  they  were  fixtures.  See  Anderson 
V.  State,  17  Tex.  App.  806;  BIgham  v.  State, 
31  Tex.  Or.  R.  2M,  20  S.  W.  577;  Willis  T. 
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State,  33  Tex.  Cr.  R.  108.  25  S.  W.  1119.  We 
would  not  be  understood  as  hdiding  that  ^It  Is 
absolutely  necesaaiy  that  the  structure,  la  or- 
der to  be  considered  a  bouse,  should  be  fixed 
to  the  soil,  or  that  because  It  is  portable  It 
would  not  be  c<»isidered  a  house.  But  we  do 
hold,  under  the  proof  in  this  case,  that  this  was 
not  a  house,  but  a  mere  box,  constituting  a 
part  of  the  outfit  for  the  thresher.  The  Judg- 
ment Is  reversed,  and  the  cause  remanded. 


PA.RRELL  v.  STATE. 

(Oourt  of  Criminal  Appeals  at  Texas.  March 
23.  ISOS.) 

BOBBBRT-'IltDtCTICBJfT— TARIAKOB, 

Ad  iDdictment  which  charges  a  robberr 
hj  assault  and  Tioleoce  is  sustuined  by  evi- 
dence of  a  robbery  by  the  use  of  firearms. 

On  motion  for  rehearing.  Oveiyuled- 

For  former  opinion,  see  44  S.  W.  612. 

J.  M.  Gll>8on,  for  appellant  W.  W.  Wal- 
ling and  Maun  Trice,  for  the  State. 

HENDERSON,  J.  Conviction  for  robbery. 
This  case  was  affirmed  at  a  former  day  of 
this  term,  and  Is  now  before  us  on  motion 
tor  rehearing.  Essentially  the  same  ques- 
tions are  raised  here  which  were  raised  in 
the  case  originally.  Appellant  still  insists 
that,  the  Indictment  merely  charging  rob- 
l>ery  by  assault  and  by  violence,  and  not  by 
the  use  of  firearms,  the  testimony  Bhowing 
the  use  of  firearms  in  the  commission  of  the 
robbery  was  not  admissible,  and.  Inasmuch 
aa  the  evidence  maizes  It  appear  that  the  sole 
violence  used  in  the  commission  of  the  rob- 
bery was  the  use  of  firearms,  there  is  a  com- 
plete variance  between  the  indictment  and 
the  evidence,  and  the  state's  case  cannot  be 
sustained.  We  cannot  agree  to  this  conten- 
tion, and  a  reference  to  the  authorities  cited 
does  not  sustain  the  appellant's  posltloa  If 
It  be  conceded  that,  had  the  Indictment 
charged  a  robbery  by  the  use  of  firearms, 
the  conrlctton  could  not  be  sustained,  unless 
the  state  proved  the  use  of  a  firearm,  it  would 
not  necessarily  follow  that  where  the  state, 
aa  In  this  case,  alleged  the  commission  of 
the  robbery  by  assault  and  by  violence,  and 
proved  that  the  assault  was  made  with  fire- 
arms, the  conviction  could  not  be  sustained. 
In  the  first  case  put,  the  pleader  would  have 
described  by  a  distinct  averment  the  manner 
in  which  the  robl>ery  was  perpetrated.  This 
would,  doubtless,  be  considered  as  essen- 
tially descriptive  of  the  offense  and  would 
have  to  be  proven.  Besides,  a  different  char- 
acter of  punishment  Is  affixed  to  said  of- 
fense. In  the  latter  case,  the  assault  and 
violence  is  described  by  general  averments, 
and  would  include  robbery  committed  by  ev- 
ery character  of  assault  and  violence,  and 
It  would  be  no  variance  in  such  case  to  show 
that  the  assault  was  made  by  a  gun  or  pis- 
tol, and  that  tills  was  the  character  of  vio- 
lence used.   Of  conrae^  In  sacb  case,  the 


court  would  not  be  authorized  to  charge  a 
punishment  affixed  to  the  uae  of  flicarmB. 
but  a  defendant  could  scarcely  be  heard  to 
complain  that  the  court  charged  the  poniab- 
ment  affixed  to  a  robbery  committed  by  as- 
sault and  violence.  This  was  a  less  punish- 
ment. There  would  t>e  no  variance  in  sncb 
case,  because  tlie  use  of  the  pistol  or  gun 
would  be  consistent  with  the  assault  char- 
ged, and  the  evidence  would  be  admlssIMe 
und«'  such  indictment  This  Is  unlike  the 
distinction  between  a  case  of  theft  aoder  a 
general  charge  of  theft  and  theft  commit- 
ted from  the  person.  In  such  case  it  baa 
been  beld  that,  under  the  general  charge  of 
theft  there  could  not  be  a  conTlctlon  where 
the  proof  shewed  that  the  theft  was  from 
the  person.  This  Is  obvious  f^om  tbe  fact 
that,  under  tbe  charge  of  theft  from  tbe  per- 
son, a  defendant  would  have  a  right  to  an 
Instruction  on  a  less  amount  of  punishment 
than  on  a  charge  of  theft  generally.  On  the 
other  hand,  where  tbe  indictment  charge* 
theft  from  the  person,  this  is  an  aUegatlaft 
descriptive  of  the  offense,  and  tbe  cbarge 
must  be  made  out  as  alleged.  Tbe  decisions 
on  this  subject  support  the  theory  of  tbe 
state  with  reference  to  the  Indictment  In  tbia 
case.  To  further  Ulnstrate,  take  tbe  case  of 
an  assault  with  Intent  to  murder.  Under  a 
general  cha^  of  assault  with  Intent  to 
murder,  any  means  can  be  proven  by  which 
the  assault  was  made;  but  if  the  indlctm^t 
state  the  means  used,  such  allegations  be> 
come  averments  dewrlptlve  of  the  offense, 
and  must  be  proven.  There  Is  nothing  in  the 
certified  copies  with  reference  to  newly-dl»- 
covered  evidence  wblch  hare  been  agreed  to- 
as  a  part  of  tbe  record  In  tbts  case,  to  have 
auttiorised  tbe  court  to  grant  a  new  trial. 
We  see  no  reason  to  change  our  holding  on 
this  subject  and  tbe  motion  for  rebearlns. 
Is  ovemUed. 


Ex  parte  SNYDER. 
(Court  of  Criminal  Appeals  of  Texas.  Uarcb- 
25,  1898.) 
Habbas  Coarcs— appbai.— Rbcord^ 
In  habeas  eorpas  proceedings,  an  appeal 
from  an  order  remanding  relator  to  custody 
will  be  dismissed,  unless  the  record  affinuatire- 
ly  shows  that  relator  is  in  conflnemenL 

Appeal  from  Johnson  county  court;  F.  E. 
Adams,  Judge. 

Habeas  corpus  by  William  Snyder.  From  an 
order  remanding  him  to  custody,  relator  ap- 
peals. Dismissed. 

R.  a  Phillips,  for  relator.  W.  W.  Wailing 
and  Mann  Trice,  for  tbe  State. 

DAVIDSON,  J.    Relator  was  convicted  ta 
the  city  court  of  Cleburne,  under  an  ordinance 
of  that  city,  for  being  drunk  In  a  public  place. 
He  applied  for  and  obtained  a  writ  of  luit>eas 
I  corpus  from  the  county  Judge  of  Johnson  coun- 
1  ty,  who,  upon  the  hearing  of  said  wil^  remaod- 
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ed  him  to  custody,  and  this  appeal  is  prose- 
cuted from  said  orda.' 

Motion  18  made  by  the  assistant  attomer  gen- 
eral to  dismiss  the  appeal  because  the  record 
does  not  show  the  relator  to  be  In  custody. 
Before  a  party  can  resort  to  the  writ  of  habeas 
corpus,  he  must  be  confined  In  JaU  or  restrained 
of  hie  liberty,  and,  where  he  has  been  re- 
manded upon  the  hearing  of  the  writ  to  the 
coatody  of  the  officer,  the  tact  that  he  la  In  con- 
finement must  afflrmatlTcHy  appear  of  record  In 
this  court  This  Is  not  shown  by  this  record, 
and  we  have  In  addition  some  evidence  In  the 
form  of  an  aflldavit  that  said  relator  Is  at 
large.  It  has  been  (ailed  to  our  attention  ser- 
eral  times  recently  on  appeal,  hi  cases  of  this 
character,  that  the  parties  were  not  con- 
fined In  jail  pending  their  appeal.  This  is  a 
fraud,  or  an  attempted  fraud,  upon  the  juris- 
diction of  tills  court  and  may  call  for  strin- 
gent measuns  or  action  on  our  part  We  do 
not  imdfflstand  how  the  writ  of  habeas  corpus 
can  be  resorted  to  where  the  party  \b  not  re- 
strained of  hlB  liberty,  and,  if  restrained  In  the 
first  Instance,  why  officers  permit  such  parties 
to  go  at  large  in  disobedience  to  tiie  orders  of 
the  remanding  court  Nor  do  we  understand 
why  It  Is  that  attorneys  will  prosecute  appeals 
from  Judgments  of  this  character  when  Ibeir 
clients  are  not  confined  In  Jail  or  restrained  of 
their  llberQr.  Hie  motion  to  dlamlss  the  ap- 
peal Is  sustained,  and  the  appeal  la  accordbig- 
ly  dismissed. 


SHEEGOG  T.  state: 
<CoBrt  ot  Okimlnal  Appeals  of  Texas.  March 
28,  189a) 
Orimikai.  Law— Appbai — Nonos. 

After  a  record  la  filed  in  the  conrt  of  crim- 
inal appeals,  the  trial  court  losea  all  Jurisdiction 
to  perform  any  act  pendioff  the  appeal,  except 
to  substitute  lost  or  destroyed  papers;  and  a 
Judgment  nunc  pro  tunc  entered  by  the  trial 
court  after  said  time,  sbowing  that  the  notice 
of  appeal  was  glren  therein,  cannot  be  consid- 
ered on  appeal. 

Appeal  from  Montagoe  coimty  conrt;  P.  P. 
Dunford,  Judge. 

R.  W.  Sheegog  was  convicted  of  Ubel,  and 
appeals.  Dismissed. 

Hadewood  &  Smith,  for  appellant.  W.  W. 
Walling  and  Mann  Trice,  for  tiie  State. 

HEXDBRSON,  3.  Appellant  was  eonrlct- 
ed  of  llbeL  Motion  Is  made  by  the  aaslst- 
ant  attorney  general  to  dismiss  the  appeal 
becanse  the  record  does  not  contain  a  notice 
of  appeaL  An  inspection  of  the  record 
shows  this  to  be  true.  Since  flie  ffilng  of 
the  record  and  motion  to  dismiss  appeal,  ap- 
pellant secured  the  entry  on  the  minutes 
of  the  trial  court  of  a  Judgment  nunc  pro 
tunc,  showing  that  notice  of  appeal  waa 
given  In  the  court  below.  We  cannot  con- 
alder  the  notice  as  contained  In  said  Judg- 
ment nunc  pro  tunc.  After  a  record  is  filed 
In  this  court,  the  trial  court  bas  lost  all 


Jurisdiction  to  make  entries  or  to  perform 
any  act  In  connection  with  tiie  case  pending 
said  appeal  except  to  substitute  lost  or  de- 
stroyed papers.  Bee  Lewis  t.  State,  34  Tex. 
Or.  B.  126,29  8.W.384,774,an&90S.W.  231; 
Tonngman  t.  State  (Tex.  Cr.  App.)  48  S.  W. 
510;  Qnarles  r.  State  (Tex.  Cr.  App.)  39  8. 
W.  dOS.  The  motion  to  dismiss  the  appeal 
must  be  snstidned,  and  it  Is  so  ordered.  Ap- 
peal  dismissed. 


COOPER  T.  KTATB. 

(Court  of  CHminal  Appeals  of  Texas.  March 
25,  1888.) 

Criuikai.  Law  — CoNTiiruAnca  — Appuoatioh— 
New  Triai^Misookouct  or  Just— Lae- 
OSNT— SurpioisNOT  ov  Btidsiigb. 

1.  An  application  by  defendant  for  a  con- 
tinuance on  the  groand  of  absence  of  two  wit- 
nesses stated  that  by  them  he  expected  '*to  prove 
his  whereabouts  from  about  2  o  clock  until  dusk 
on  the  day  he  la  alleged  in  the  indictment  here- 
in to  hare  stolen  the  hog;  and  said  witnesses 
are  material."    Hetd  too  general. 

2.  On  prosecution  for  theft  of  a  hog,  O.  testi- 
fiM  that  defendant  killed  the  hog  of  B.,  as  al- 
leged; and  B.  testified  that  he  did  not  authorize 
the  taking  of  the  hog  by  defendant  O.  testified 
to  facts  which  migbt  constitute  him  an  accom- 

[>lice;  and  his  waa  the  only  direct  testimony 
n  regard  to  the  taking.  The  question  as  to 
whether  he  was  an  accomplice  waa  submitted 
to  the  jury.  BeUr  that  the  evidence  supported 
a  conriction. 

Appeal  from  district  court,  Sabine  cotmly; 
Tom  O.  Davis,  Judge. 

William  Cooper  was  convicted  of  theft  of  a 
bog,  and  appeals.  Affirmed. 

W.  W.  Wallhig  and  Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
hog  theft  and  prosecutes  an  appeal. 

When  the  case  was  called  toe  trial,  he  sought 
to  continue  the  case  on  account  of  the  absence 
of  Jerry  Williams,  whose  residence  was  un- 
known, and  Ida  Cooper,  who  resided  in  Sabine 
county.  By  tliese  witnesses  he  e^>ected  "to 
prove  his  whereabouts  from  about  two  o'dlock 
until  dusk  on  the  day  he  Is  alleged  in  the  indict- 
ment herein  to  have  stolen  the  hog;  and  said 
witnesses  are  material  to  bis  defense."  This 
Is  all  that  is  said  In  the  application  in  regard  to 
the  evidence  of  the  alleged  absent  witnesses. 
It  will  be  noted  that  these  statements  are  as 
general  as  they  could  possibly  be  mode.  It  is 
not  stated  where  defendant  was,  nor  Is  the  idea 
excluded  or  sought  to  be  excluded  that  he  waa 
present  at  the  time  and  place  where  the  hog 
was  stolen,  and  that  he  was  the  person  who 
comnfitted  the  theft.  General  statements  of 
this  nature  are  not  sufficient. 

Appellant  demurred  to  the  sufficiency  of  the 
evidence,  and  also  contends  In  the  motion  for  a 
new  trial  that  said  testimony  is  Insufflcioit.  It 
Is  shown  by  the  ^tness  Oliver  that  appelant 
billed  the  hog  of  Bennett  alleged.  Thta  fact 
is  not  controverted;  and  Bennett  testified  that 
he  did  not  authorize  the  takhig  of  hog  by  appel- 
lant The  witness  Oliver  testified  to  facts  which 

Digitized  by  Google 


1110 


44  BOUTHWSSTBBN  IlEPOBT£iB. 


an. 


mlgbt  constlttite  him  an  accomplice,  though  he 
seeks  to  exclude  the  idea  that  he  was.  Bis  Is 
the  only  direct  testimony  In  regard  to  the  tak- 
ing. The  question  as  to  whether  he  was  an 
accomplice  was  submitted  to  the  }ury,  and,  un- 
der the  facts,  they  were  Justlfled  In  finding  ei- 
ther way;  that  Is,  that  he  was  or  was  not  an 
accomplice.  We  think  the  court  acted  cor- 
rectly In  OTerrullng  the  demurrer,  as  well  as  the 
ground  of  the  motion  for  a  i^ew  trial  that  the 
testimony  was  insufficient  to  support  the  con- 
viction. In  regard  to  the  sufficiency  of  the  evi- 
dence, it  may  be  stated  further  that  the  state- 
ment of  facts  discloses  that  defendant  and  011- 
Ter  and  Williams  were  present  at  the  defend- 
ant's house  when  the  hog  was  kiUed.  Oliver  tes- 
ti&ed  that  the  hog  was-  marked  in  Bennett's 
mark;  that  defendant  killed  it,  and  Williams 
assisted  in  cleaning  IL  After  It  was  cleaned, 
defendant  gave  some  of  the  meat  to  Williams 
and  the  witness,  claiming  at  that  time  that  he 
had  bought  the  hog  from  Bennett,  or  had  his  per- 
mission to  kill  it  It  was  shown  by  other  testi- 
mony that  the  hog  cleaned  at  the  point  Indicat- 
ed by  Oliver  had  the  same  color  of  hair  as  that 
testified  to  by  Oliver.  Defendant  denied  killing 
the  hog  when  questioned  by  several  witnesses 
who  testified  In  the  case.  He  further  denied 
having  any  fresh  hog  meat.  This  was  found  to 
be  false,  as  meat  was  found  In  his  house  cov- 
ered up  in  a  barrd.  He  denied  any  knowledge 
as  to  bow  the  meat  came  there.  The  court 
submitted  the  question  to  the  Jury  as  to  wheth- 
er or  not  tbe  witness  was  an  accomplice.  We 
think  this  testimony,  la  ooonectlou  with  the 
other  facts  in  evidence,  iM  nifflcteDt  to  support 
the  conviction. 

The  motion  for  a  new  trial  urges  the  mis«HL- 
duet  of  the  jury.  The  affidavit  of  W.  T.  Mc- 
Danlel  was  ffied  In  support  of  the  motion. 
McDanlel  states  that  J.  J.  Love,  one  of  tbe 
Jurymen,  told  him  that  Juryman  A.  H.  Mar- 
tin said  to  the  Jury,  before  they  had  consid- 
ered of  their  verdict,  that  he  (Martin)  had 
known  the  defendant  all  his  life,  and  that  be 
had  known  defendant  to  be  a  thief;  and  he 
further  states  that  be  had  a  conversation  with 
another  meml>er  of  the  Jury,  one  D.  K.  David- 
son, in  which  said  Davidson  informed  affiant 
that  said  Juiyman  Martin  made  the  same  re- 
mark to  him,  but  he  amid  not  remember  the 
exact  worda.  This  Is  all  the  evidence,  by  affi- 
davit or  otherwise.  In  regard  to  this  matter. 
Neither  Love,  Martin,  nor  Davidson  made  affi- 
davit, nor  were  fhey  sent  for  to  testify  In  re- 
gard to  ttiJs  matter.  This  Is  hearsay  testimony 
of  the  purest  type,  and,  as  presented,  aCCords 
no  groimd  for  revision  by  this  court  If  such 
statement  actually  occurred,  these  different  Ju- 
rors should  have  been  t>efore  the  court,  or 
some  satisfactory  reason  given  why  they  were 
not  To  set  aside  the  verdict  of  the  Jury  on 
mere  loose  statements  of  this  character  would 
soon  render  the  trial  of  cases  a  farce.  There 
was  no  error  In  this  matter.  As  presented  to 
us,  the  record  contains  no  error  requiring  a  re- 
versal of  the  Judgment,  and  It  Is  accordingly  af- 
firmed. 


HAKBOLT  et      v.  STATE. 
(Court  ot  Oimlnal  Appeals  of  Texas.  Marck 
25.  1898.) 

Crimivaj,  Law— Vbkub— Appul— BxcBmoM— 
Okdbr  Ndko  Pro  Toro— Bail  Boxd 

— SdrBTIBS— JUDOMBST. 

1.  Where  no  exception  Is  taken  to  an  order 
of  conrt  changing  the  venue  of  a  criminal  cause, 
the  appellate  court  is  not  called  upon  to  consid- 
er any  error  in  tbe  proceedings. 
-  2.  Defendant  was  indicted  for  murder  at  the 
May  term  of  court,  at  which  term  an  ordu'  wa» 
made  directing  a  special  term  Joiy  Ist  which 
order  the  clerk  failed  to  properly  enter  on  tb« 
minutes.  On  tbe  conveniog  of  conrt  at  said 
special  term,  au  order  was  made  changinc  the 
venue  to  anotlier  connty.  On  September  2.0th, 
defendant  executed  a  ball  bond,  and  was  rdeai- 
ed  from  custody.  Defendant  failing  to  appear 
at  his  trial,  his  bond  was  forfeited,  end  judf;^ 
ment  entered  against  him  and  his  sureties.  The 
sureties  moved  to  set  aside  the  judgm^it,  oo 
the  ground  of  the  failure  to  enter  on  the  minotefl 
of  court  the  order  for  the  special  term.  BM, 
that  the  county  attorney  was  properly  permit- 
ted to  introduce  a  certified  copy  of  the  entry 
nunc  pro  tunc,  of  an  order  of  tbe  district  fwurt 
showing  that  said  order  directing  the  boldinK 
of  the  special  term  had  been  legally  entered,  and 
that  said  certified  copy  cured  any  defects  in 
said  proceedings. 

8.  Under  Saylea'  Rev.  C!v.  St  art.  1128b  et 
seq.,  providing  for  notice  to  all  parties  haring 
causes  in  court  that  such  causes  will  be  called 
for  trial  at  the  special  term  to  be  convoied 
thereafter,  the  sureties  on  a  defendant's  bail 
bond  cannot  complain  of  lack  of  notiee  of  the 
entry  of  an  order  nunc  pro  tunc,  directing  the 
holding  of  said  «>ecial  term,  or  that  they  were 
prejudiced  thereby,  when  at  said  speciu  term 
a  change  of  venue  was  ordered,  and  the  bsD 
bond  was  executed  afterwards. 

4.  Where  the  venue  is  changed,  the  defend- 
ant being  in  custody,  a  bail  bond  taken  by  the 
sheriff  of  the  county  from  wUch  the  change  of 
veoue  is  taken  is  a  nullity,  and  a  Jodpnent 
based  thereon  is  void. 

Appeal  from  district  mat,  Hardeman 
county;  O.  A.  Brown,  Judge. 

Proceedings  by  the  state  of  Texas  against 
Jim  Harbolt  and  otiiers  to  forfeit  a  ball 
bond.  The  bond  was  forfeited^  and  judg- 
ment altered  ttaereon  against  defendant  and 
his  sureties.  Defendants  uppeaL  Berersed. 

Plemmons  &  Veale  and  M.  M.  Hanklns, 
for  appellants.  W.  W.  Walling  and  Ifann 
Trlc^  for  tbe  Statb 

This  Is  an  appeal  from  a  Judgment  in 
favor  of  the  state  of  Texas,  for  $750  and 
all  costs,  against  Jim  Harbolt,  as  princi- 
pal, and  Sam  Isaacs  and  W.  O.  Isaacs,  as 
sureties,  on  a  forfeited  ball  bond.  Harbolt 
was  indicted  by  the  grand  Jury  of  Hemphill 
county,  at  the  May  term,  1886,  for  the  mur- 
der of  Tom  McQee.  At  the  same  term  of 
court,  an  order  was  made  by  the  district 
Judge  of  said  county  directing  that  a  special 
term  of  said  court  be  held  In  said  county  oo 
the  Ist  day  of  July,  189Q.  On  the  conven- 
ing of  the  court  at  said  special  term,  an  or- 
der was  made  and  entered  by  the  court  up- 
on its  own  motion,  for  reasons  stated  there- 
in, changing  the  yeaue  of  said  cause  to 
Hardeman  county,  TejL,  tor  trial.   It  seems 
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that  no  exception  was  taken  to  tbe  order  of 
tlie  conrt  changing  the  venue  of  said  cause. 
Therefore  we  are  not  called  upon  to  consider 
any  error  the  court  may  have  made  In  chan- 
ging the  venue,  or  any  Irregularities  or  In- 
formalities In  the  proceedings.  Bowden  t. 
State,  12  Tex.  App.  24«;  Krebs  t.  State.  S 
Tex.  App,  1.  On  September  10,  18i>5,  tbe 
appellant  Harbolt,  as  principal,  and  the  oth- 
er appellants,  as  sureties,  executed  a  bail 
bond,  the  subject-matter  of  this  suit,  which 
bond  was  approved  by  the  sheriff  of  Hemp- 
liUI  county,  and  said  Harbolt  released  from 
custody.  On  tbe  convening  of  the  October 
term  of  the  district  court  of  Hardeman  coun- 
ty, the  case  against  Harbolt  w^  regularly 
called  for  trial;  and,  the  defendant  falling 
to  appear,  his  bond  was  duly  forfeited,  and 
Judgment  nisi  entered  against  blm  and  his 
sureties,  and  scire  facias  ordered  to  Issue. ' 
At  the  ensuing  April  term,  1806,  the  appel- 
lants Sam  Isaacs  and  W.  G.  Isaacs  appeared 
before  that  court,  and,  by  plea  In  abatement, 
moved  the  court  to  set  aside  tbe  Judgment 
nisi,  on  the  ground  that  the  district  court  of 
Hemphill  county  had  failed  to  properly  en- 
ter upon  the  minute  of  said  court  the  order 
directing  said  special  term  to  be  held  on 
July  1,  1895,  in  accordance  with  the  require- 
ments of  Sayles*  Eev.  Civ.  St  art  1128b  et  eeq. 
In  answer  to  this,  the  county  attorney  filed, 
under  leave  of  the  district  court  of  Harde- 
man county,  a  certified  copy  of  the  entry 
nunc  pro  tunc  of  an  order  of  the  district 
court  of  HempliiU  county,  showing  that  said 
order  was  entered  In  accordance  with  the  re- 
quirements of  the  statute.  This  order  was 
entered  November  18,  18d5,  and  from  said 
last  order  it  appears  that  the  former  pro- 
ceedings were  regular,  the  only  defect  being 
the  failure  of  the  clerk  to  perform  tbe  min- 
isterial duty  of  properly  entering  the  same 
at  length  upon  the  minutes  of  tbe  court,  at 
the  time  tbe  order  tor  said  sipedal  term  was 
made. 

We  think  there  was  no  error  committed  by 
the  district  court  of  Hardeman  county  in  per- 
mitting this  copy  to  be  introduced  In  evi- 
dence, and  that  it  cured  any  defects  or  ir- 
regularities in  said  proceedings  caused  by 
the  failure  of  the  clerk  of  tbe  district  court 
of  Hemphill  county  to  enter  the  order  of 
tbe  court  for  said  special  term,  and  the  no- 
tices and  sheriff's  return  on  same,  In  the 
first  instance,  Cummlngs  t.  State  (Tex.  Or. 
App.)  36  S.  W.  979;  Vance  T.  State,  34  Tex. 
Cr.  R.  396,  80  S.  W.  792. 

The  district  court  of  Hardeman  county  had 
Jurisdiction  of  the  subject-matter  of  the  case 
against  appellant  Harbolt  except  as  to  the 
venue,  and  the  record  as  amended  shows  that 
the  case  was  properly  pending  before  the  dis- 
trict court  of  Hardeman  county  when  tbe  for- 
feiture was  taken;  hence,  If  the  ball  bond  In 
this  case  Is  a  valid  one,  and  will  support  a 
judgment  the  Judgment  of  said  conrt  la  cor- 


rect It  was  not  necessary  to  give  ^pellants 
notice  of  the  entry  nunc  pro  tunc  of  tBe  or- 
ders in  the  district  court  of  Hemphill  county. 
Appellant  Harbolfs  case  was,  as  shown  by 
the  record,  but  one  of  many  cases  to  be  tried 
at  the  special  term.  The  main  object  of  the 
provisions  of  Sayies'  Bev.  Civ.  St  art  1128b 
et  seq.,  is  to  give  all  parUes  having  causes 
pending  in  court  notice  that  such  cases  as 
are  stated  In  the  notices  provldeQ  by  law 
will  be  called  for  trial  at  the  special  term 
to  convene  thereafter:  and  as  appellant  Har- 
bolt executed  bis  appearance  bond  after  the 
adjournment  of  said  special  term,  condition- 
ed for  his  appearance  before  the  district  court 
of  Hardeman  county,  neither  he  nor  his  anre- 
ties  can  complain  of  lack  of  notice,  nor  that 
they  were  in  any  manner  prejudiced  thereby. 
Besides,  the  record  shows  that  Harbolt  was 
before  the  district  court  of  Hemphill  coun- 
ty in  person  at  its  special  term,  when  the  or- 
der was  ratered  changing  the  Tenne  of  his 
case. 

Holding,  then,  as  we  do,  that  the  case 
against  said  Harbolt  was  properly  pending 
against  him  In  the  district  court  of  Harde- 
man county  for  trial,  the  question  arises, 
could  tbe  sheriff  of  Hemphill  county  legally 
take  and  approve  the  bond  of  said  Harbolt 
to  appear  before  the  district  court  of  Harde- 
man county,  as  was  done  in  this  case?  The 
case,  to  aU  Intents  and  purposes,  connected 
with  the  trial  thereof,  and  the  custody  of  the 
defendant  Harbolt  having  passed  Into  the 
custody  of  the  district  court  of  Hardeman 
county  by  the  change  of  venue,  the  sheriff 
of  Hemphill  county  had  no  authority  in  the 
matter,  further  than  might  be  necessary  to 
comply  with  the  order  of  the  district  court 
of  Hemphill  county,  and  "remove  him  to  the 
said  county  of  Hardeman,  and  deliver  bim 
to  the  custody  of  the  sheriff  of  Hardeman 
county  before  the  next  succeeding  term  of 
the  district  conrt  of  said  Hardeman  county." 
Code  Civ.  Proc.  arts.  G24-C27.  The  sheriff 
had  no  authority,  under  the  law,  to  take  a 
ball  bond  of  appellant  Harbolt  as  his  au- 
thority was  limited  to  keeping  said  appel- 
lant In  custody,  and  removing  him  to  Harde- 
man county,  as  directed  by  the  order  of  the 
court  The  ball  l>oud  In  question  was,  In 
our  opinion,  a  nullity,  and  could  not  form 
the  basis  of  a  valid  Judgment;  hence  the 
Judgment  nisi  and  final  Judgment  based 
thereon  are  void.  We  are  therefore  obliged 
to  reverse  the  judgment  of  the  court  below, 
and  dlr^t  that  the  case  be  dismissed,  and  It 
la  accordingly  so  ordered. 

DAVIDSON,  J.  The  above  was  written 
by  W.  W.  Walling,  Esq.,  acting  assistant  at- 
torney general,  as  tbe  state's  brl^,  and  we 
believe  It  clearly  and  forcibly  enunciates  the 
law  applicable  to  the  queauona  raised  on  ap- 
peal. We  therefore  adopt  It  as  fbe  opinion 
of  ttala  court 
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CAMPBELL  T.  OTATIB. 

(Court  of  Criminal  Appeals  of  Texas.  March 

16,  1898.) 

Ckimimal  Api-sal—Rkvikw— Lost  iNDiCTMisrr— 

SCDSTITUTIOK. 

1.  Dental  of  a  continuance  because  of  ab- 
sence of  witnessee  cannot  be  reTised  where  the 
record  does  not  contain  a  statement  of  the  facts. 

2.  A  bill  of  exceptions  showed  that,  after  con- 
Ttction,  a  motion  for  a  new  trial  was  made,  on 
the  tround  that  there  was  no  such  indictment 
M  was  contemplated  bjr  law.  An  inTesUication 
■bowed  tbat  the  indictment  bad  been  lost  subse- 
<^uent  to  the  trial.  The  court  sustained  a  mo- 
tion by  the  district  attorney  to  substitute  the 
lost  indictment;  and  defendant  objected,  be- 
cause there  was  no  lueh  notice  j^Ten  him  "as 
Is  contemplated  by  law."  Bd4,  t&it  the  bill  did 
not  show  any  error. 

Appeal  from  district  court,  Grimes  county; 
J.  M.  Smither,  Judge. 

John  Campbell  was  convicted  of  assault 
with  intent  to  murder,  and  appeals.  Af- 
firmed. 

W.  W.  Walling  and  Manu  Trice,  for  tlie 
State. 

HUBT,  P.  3.  Appellant  was  convicted  of 
assault  with  Intent  to  murder.  When  the 
case  vas  called  for  trial,  appelant  present- 
ed a  motion  tar  a  continuance,  alleging  the 
absence  of  several  witnesses.  To  the  over^ 
ruling  of  this  application  a  bill  of  exceptions 
was  reserved.  Without  discussing  the  mer- 
its of  the  question  suggested  by  the  bill, 
we  bold  there  Is  no  error  as  the  matter  Is 
presented,  because  the  testimony  may  have 
been  wholly  ImmaterlaL  The  record  does 
not  contain  a  statement  of  the  facts,  and, 
without  the  testimony,  we  are  unable  to  say 
that  the  absent  evidence  was  material,  or 
would  have  had  any  bearing  upon  the  case 
at  alL 

A  bill  of  exceptions  was  reserved  to  the 
action  of  the  court  permitting  the  district  at- 
torney to  substitute  the  original  Indictment, 
shown  to  have  been  lost  Taking  the  state- 
ments of  the  bill  of  aceptlons,  we  And  that, 
after  the  conviction,  a  motion  for  a  new  trial 
was  made,  upon  the  ground  that  there  was 
no  such  indictment  In  the  case  as  was  con- 
templated by  law;  whereupon  an  investiga- 
tion disclosed  the  fact  that  the  Indictment 
had  been  lost  subsequent  to  the  trlaL  When 
the  matter  was  called  to  the  attention  of  the 
court  by  appellant's  motion,  the  district  at- 
torney at  once  moved  to  substitute  the  lost 
Indictment.  This  was  granted,  and  the  sub- 
stitution occurred.  Appellant  obje^d,  be- 
cause there  was  no  such  notice  given  Um 
"as  Is  contemplated  by  law."  The  charac- 
ter of  notice  given  Is  not  mentioned  In  the 
bill.  The  reason  assigned  by  appellant  is  a 
conclusion,  and  not  a  statement  of  the  facts 
with  reference  to  the  matter.  If  the  proper 
notice  was  not  In  fact  given.  It  should  have 
been  made  to  affirmatively  appear  to  this 
court,  80  that  we  could  intelligently  revise 


the  supposed  enw.  As  tbe  matter  Is  pre- 
sented by  the  bOl,  we  are  of  opinion  that  no 
mor  is  shown.   The  judgment  Is  afDrmed. 


LOUISVILLE  &  N.  R,  CO.  v.  WAHD-S 
ADM'R 

(Court  of  Appeals  of  Kentucky.    Feb.  25,  1S0&.) 

Railboads — CKOssixa  Accidrnts — Nbolioexcb — 
DSATH — Mkasurb  or  Damages. 

1.  It  is  tbe  duty  of  a  railroad  company  to  use 
reasonaUe  caie  and  give  proper  signals  on  the 
approach  of  Its  trains,  in  passing  through  a  pop- 
ulated portion  of  a  city. 

2.  The  measure  of  damages  for  personal  in- 
juries resulting  In  death  is  not  the  value  of  de- 
cedent's power  to  labor,  but  the  value  of  his 
power  to  earn  mon^. 

3.  Punitive  damages  may  be  awarded  for  the 
groes  negligence  of  a  railroad  company  or  of  its 
employte  resulting  in  the  death  of  plaintilTs  in- 
testate. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty- 

"Not  to  be  officlnlly  reported." 

Action  by  Patrick  Ward,  administrator  of 
Hary  Ward,  deceased,  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Prom 
a  judgment  for  plalntlfl.  defendant  appeals. 
Reversed. 

B.  D.  WarSeld.  LytUeton  Cooke,  and  H.  W. 
Bruce,  for  appellant  George  Welsslnger 
Smith  and  O'Neal  &  Pryor,  for  appelleei 

OUFPT,  X  This  action  was  Instltnted  by 
Patrick  Ward,  admlnlstratw  of  Mary  Ward, 
against  the  d^endant  (now  appeUant),  seek- 
ing to  recover  damages  In  the  sum  of  $20,- 
000  for  tbe  alleged  killing  of  said  Mary  Waid 
by  tbe  defendant,  its  agents  and  servants. 
It  is  substantially  alleged  in  the  petition  that 
on  the  19tb  day  of  June,  18&4,  the  defendant 
and  Its  servants  and  agents  had  under  tbelr 
control,  and  were  operating,  a  train  of  cars, 
propelled  by  steam,  over  and  along  Ninth 
street,  a  public  street  In  the  dty  of  Lonia- 
ville,  Ky.  Plaintiff  says  that  Oak  street  Is 
a  public  street  In  said  city,  and  intorsecte 
with  Ninth  street  at  a  place  wha«  said 
city  Is  thickly  InhaUted.  The  defendant,  its 
agenU  and  servants,  by  their  gross  negli- 
gence In  operating  and  managing  said  train, 
and  by  their  gross  negligence  in  running 
said  train  at  a  high  and  dangerous  rate  of 
speed  over  said  Ninth  street,  and  across  Oak 
street,  and  by  their  negligence  In  falling  to 
have  at  said  time  a  watchman  or  lookout  at 
the  intersection  of  said  streets  with  said  rail- 
road, at  which  point  there  Is  a  public  cross- 
ing, over  which,  both  during  the  day  and 
night,  many  persons  and  vehicles  are  con- 
stantly passing  to  and  fro,  aU  of  which  was 
known  to  the  defendant,  and  by  their  gross 
negligence  In  falling  to  have  at  said  public 
crossing  electric  gongs  or  othor  precautions 
for  the  protection  of  p^nons,  and  by  their 
gross  negligence  In  falling  to  have  gates  at 
said  crossing  at  the  time  of  said  Injuries, 
then  and  there  wrongfully  and  negligently 
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can  Bald  train  against  and  orer  plalntUTs  In- 
teetate,  Mary  Ward,  who  was  lawfully  crosa- 
■fng  said  Ninth  street,  over  or  near  said  pub- 
illc  CTOSsInE,  whereby,  without  fault  upon  her 
part,  she  was  violently  thrown  to  the  gronnd, 
and  died  almost  immediately  from  the  ef- 
fects thereof,  all  to  the  damage  of  decedent^! 
estate  In  the  sum  of  ^,000.  The  answer  In 
substance  denies  that  on  the  night  of  June 
19,  18&4,  It  or  Its  serrants  or  agents  had  un- 
der their  control  or  were  operating  a  train 
ot  cars,  propelled  by  steam,  over  and  along 
Ninth  Btreet,  and  denies  that  Ninth  street, 
between  Oak  street  and  Kentucky  street,  Is  a 
publlc'street  in  the  city  of  LoulsTiUe,  or  that 
Oak  street  Intersects  Nbith  street  In  said  city. 
It  Is  also  denied  that  at  said  time  its  agents 
■or  servants  were  guilty  of  gross  negligence, 
or  any  n^llgence,  In  running  said  train  at  a 
bigh  or  dangerous  rate  of  speed,  or  any 
«peed,  orer  Ninth  Btreet  or  any  other  street, 
or  that  by  its  negligence  in  falling  to  have 
a.t  said  time  a  watchman  or  lookout  at  the 
intersection  of  Oak  street  or  other  place  at 
which  there  fs  a  public  crossing,  over  which 
during  both  day  and  night  many  persons  or 
vehicles  are  constantly  passing;  denies  that 
all  of  which  was  known  to  the  defendant. 
Defendant  also  denies  any  negligence  on  ac- 
count of  failure  to  use,  as  a  precaution,  elec- 
tric gongs  for  the  protection  of  persons  at 
the  point  where  Oak  street  crosses  its  track 
or  otherwise;  denies  that  aald  Mary  Ward 
was  rightfully  or  otherwise  crossing  said 
Ninth  street,  or  without  fault  upon  her  part 
fell  or  otherwise  was  thrown  to  the  ground, 
or  died  Immediately,  or  died  at  all  by  or 
through  any  negligence  whatever  on  the  part 
of  defendant,  its  agents  and  servants.  It 
also  dented  that  her  estate  had  been  dam- 
aged by  it  In  any  sum.  In  the  second  para- 
graph it  la  In  substance  alleged  that  the 
said  Mary  Ward  lost  her  life  while  tres- 
passing upon  defendant's  private  property, 
and  not  at  or  upon  any  public  street  or  pub- 
lic crossing;  and  that  she  lost  her  life  wholly 
and  entirely  by  and  through  her  own  reck- 
leasness,  negligence,  and  carelessness  In  step- 
ping upon  defendant's  track  Immediately  In 
front  of  Its  approaching  engine,  and  withont 
taking  any  heed  or  precaution  whatever  for 
her  own  safety,  notwithstanding  the  bell  on 
the  engine  which  struck  her  was  ringing  at 
and  before  the  time  she  was  struck;  and 
that,  but  for  her  negligence  and  carelessness, 
the  accident  by  which  she  lost  her  life  would 
not  have  occurred.  The  reply  Is  a  traverse 
of  all  the  affirmative  averments  of  the  an- 
swer. PlaintlflC's  motion  to  flie  an  amended 
petition  was  overruled  on  October  16,  1S94, 
and  on  the  20tb  of  February,  1896,  the  par- 
ties went  to  trial,  which  resulted  In  a  verdict 
and  judgment  In  favor  of  plaintiff  for  f 1,800. 
The  appellant  afterwards  moved  for  a  new 
trial.  The  substance  of  the  grounds  relied 
on  Is  as  follows:  "(1)  Because  the  verdict 
of  the  jury  Is  not  suBtalned  by  sufficient  evl- 
■dence,  and  Js  contrary  to  law.  (2)  The  court 


erred  in  giving  Instructions  numbered  1  and 
2,  prepared  and  given  by  the  court  on  Its  own 
motion.  (3)  The  court  erred  In  giving  In- 
struction prepared  and  offered  on  bebaif  of 
plaintiff  In  respect  to  the  measure  of  dam- 
ages, numbered  and  designated  as  'S'.  (4) 
The  court  erred  In  'Overrnllng  the  Inatructlcms 
offered  on  behalf  of  defendant,  which  were 
respectively  designated  as  'A,'  'B,'  *0,*  *D,' 
•B,'  'P,*  'Q,'  *H,'  and  %•  OS)  The  court  erred 
In  overrollng  defendant's  motion  made  at  the 
close  of  the  evidence  on  behalf  of  plaintiff 
to  Instruct  the  jury  peremptorily  to  find  for 
defendant.  (6)  The  court  erred  In  overruling 
defendant's  motion,  made  at  the  close  of  all 
the  evidence,  to  Instruct  the  jury  peremp- 
torily to  find  for  jflefendant.  <7)  The  court 
erred  in  overruling  defendant's  motion  to  dis- 
charge the  jury  from  fnrther  consideration 
of  the  case  made  on  the  23d  of  February, 
1895."  Appellant's  motion  for  a  new  trial 
having  been  overmled,  It  prosecntes  this  ap- 
peal. 

All  the  grounds  relied  on  for  a  new  trial 
were  properly  overruled,  except  the  third, 
which  is  as  follows:  "Because  the  court 
erred  In  giving  Instruction  prepared  and  of- 
fered on  behalf  of  plaintiff  In  respect  to  the 
measure  of  damages,  and  which  Instruction 
was  numbered  and  designated  as  '6.'  **  The 
Instructions  asked  for  by  defendant  were 
prc^rly  overruled.  The  decisions  cited  by 
appellant  have  no  application  to  a  case  like 
the  one  at  bar.  In  a  city,  and  In  the  midst  , 
of  a  populated  portion  of  the  city,  as  is 
shown  to  be  by  the  proof  In  this  case.  It  Is  the 
duty  of  the  defendant  to  use  reasonable  care 
to  prevent  Injury  to  persons  upon  or  cross- 
ing the  tracks  of  Its  road.  It  was  clearly  the 
duty  of  the  appellant  to  use  reasonable  care, 
and  to  give  proper  signals  of  the  approach 
of  its  trains  when  approaching  a  locality  like 
the  one  In  which  this  accident  occurred;  and 
It  was  the  province  of  the  jury  to  And  from 
the  evidence  whether  or  not  the  defendant 
used  "proper  care  to  prevent  the  accident,  and 
also  to  what  extent.  If  at  all,  decedent  was 
guilty  of  contributory  negligence. 

Instruction  No.  6  reads  as  follows:  "If  the 
jury  shall  find  for  the  plaintltr.  they  should 
assess  his  damages  In  such  snm  as  will  fair- 
ly compensate  for  the  destruction  of  the  life 
of  said  Mary  Ward,  In  which  they  may  con- 
sider and  estimate  the  value  of  her  power  to 
labor;  and.  If  the  jury  shall  believe  from  the 
evidence  that  the  negligence  whereby  the 
life  of  said  Mary  Ward  was  destroyed  was 
gross,  then  the  jury  shall  give,  in  addition  to 
compensatory  damages,  as  above,  such  puni- 
tive or  exemplary  damages  as  they  may 
think  proper,  under  all  the  facts  In  the  case, 
the  whole  award  not  to  exceed  the  sum  of 
twenty  thousand  dollars.  If  the  Jury  shall 
find  for  the  defendant  they  shall  say  so.  and 
no  more."  Under  the  foregoing  Instruction, 
the  jury  were  authorized  to  find  damages  In 
such  sum  as  will  fairly  compensate  for  the 
destruction  of  the  life  of  said  decedent,  and 
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tbej  an  told  they  may  c<Hislder  and  esti- 
mate the  Talue  ol  her  power  of  labor.  The 
true  criterion  of  damages  la  the  power  of 
decedent  to  earn  money,  and  the  Jury  Bhoald 
hare  been  ao  Instmcted.  We  do  not  think 
that  the  criticism  of  the  instruction  made  by 
appellant,  that  It  assnmed  that  decedent  vaa 
killed  by  the  negligence  of  the  defendant,  Is 
fully  sustained;  but  It  would  have  been  bet- 
ter to  have  expressed  the  Idea  of  gross  negli- 
gence In  ancb  manner  as  to  exclude  any  such 
criticism.  It  Is  a  well-settled  rule  of  law 
In  this  state  that.  If  decedent  was  killed  by 
the  gross  negligence  of  the  defendant  punl- 
tlTe  or  exemplary  damages  might  be  award- 
ed; hence  the  Instruction  to  that  etTect  was 
not  erroneous.  Yor  the  error  of  the  Instruc- 
tion Indicated,  the  Judgment  Is  reversed,  and 
cause  remanded  for  a  new  trial,  upon  prln- 
ctjflea  consistent  with  this  opinion. 


EUIGOBBTT  et  al.  T.  ST.  LOtTIS  ICE  MAN- 
DFAOTDBINO  &  STOBAGE  CO. 
(Snprane  Court  of  Mlssoorl,  Dividon  No.  2. 
March  16,  18B&) 

UAHI— OOVTBUTT  TOI  STOKAOB  DiIRIH0  '■OlOBBD 

Baisoir  ^VAtinrer. 

Plaintiffs  employed  defendaat  to  store  ^ame 
during  the  "closed  season,"  which  they  had  on 
hand  at  the  commencement  of  such  "closed  sea- 
son," intending  to  withdraw  It  when  the  **op«i 
season"  returned.  Htid,  that  defendants  con- 
tract to  preserre  the  name,  and  to  restore  It, 
was  void,  and  plaintiff  could  not  recover  for  Its 
breach,  under  Rer.  St.  1888.  SS  3901.  3902,  pro- 
hibitiug  the  killing  of  such  game  at  certain 
times  of  the  year,  and  making  It  a  misdemeanor 
for  any  person  to  have  in  hia  possession  any  of 
the  game  specified  daring  the  closed  season. 

Appeal  from  St  Louis  circuit  court 
Action  by  John  E.  Haggerty  and  others 
against  the  St  Louis  Ice  Manufacturing  & 
Storage  Company  for  breach  of  contract  tor 
the  storage  of  certain  game.  From  a  Judg- 
ment for  defendant,  plalntiffa  appeal.  Af- 
firmed. 

R.  H.  Kern,  for  appellanta.  Henry  E, 
Mills,  tor  respondent 

SHBBWOOD,  J.  The  business  of  plain- 
tlfEB,  resident  In  St  Lonia,  was  ttiat  of  deal- 
ers In  game,  while  the  defendant  corporsr 
tlon  was  engaged  In  that  city  In  the  bosineas 
of  "cold  storage,"  which  embraced  the  stor- 
ing and  preserTation  of  produce  and  game  of 
an  kinda  Plaintiffs,  dnrli^  what  is  known  as 
the  "op«i  season,"  were  accustomed  to  buy 
and  sell  tbedifferent  kinds  of  -game,and,wben 
what  is  known  ss  the  "closed  season"  was 
about  to  arrive,  were  in  the  habit  of  storing 
such  game  as  remained  on  their  hands  until 
such  time  as  the  "open  season"  ai;ain  return- 
ed, when  they  would  resume  their  eratwUle 
pnAtbited  business.  So  It  was  that  in  the 
year  1892,  between  the  15th  of  NorembOT  and 
the  26th  of  December,  ttie  defendant  corpora- 
tion made  plaintlffB  an  offer  to  carefully 
store  and  preseive  the  same  in  a  cold,  frosen 


condition  for  such  time  as  plaintiffs  mt8;bt 
store  the  same  with  It  and  to  restore  the 
same  to  plaintiffs  in  as  good  conditioa  as 
when  received  trom  plaintiffs.  This  offer 
was  based  upon  the  consideration  of  the  p*y- 
ment  of  so  much  per  pound  tox  such  storage. 
Plaintiffs  desiring  that  such  game  be  so  kepi 
and  preserved,  and  intending  that  sucb  same 
should  be  stored  with  defendant  corporattoa 
during  the  "dosed  season,"  and  withdrawing 
it  when  the  "open  season"  should  re  torn,  ac- 
cepted the  offer  aforesaid,  and  on  the  18tb 
of  November,  1892,  stored  with  defendant  a 
large  quantity  of  game,  to  be  withdrawn 
from  defendant's  custody  when  and  st  such 
times  as  the  law  would  i>ermlt  plaintiffs  to 
dispose  of  the  same.  At  the  time  of  its  be- 
ing thus  stored  the  game  was  In  good  condi- 
tion. On  November  18,  1883,  defendant 
presented  to  plaintiffs  a  bill  for  such  storage, 
amounting,  etc..  which  plaintiffs  paid.  Tbere- 
npon  plaintiffs  proceeded  to  remove  sucb 
game  from  the  cold-storage  rooms  of  defend- 
ant, and  in  doing  so  discovered  that  defend- 
ant had  failed  to  preserve  such  game  In  a 
cold  and  frozen  condition,  whereby  the  same 
became  rotten  and  worthless,  and  was  aot 
In  good  condition,  as  when  delivered  to  de- 
fendant For  this  breach  of  contract  dam- 
ages in  the  sum  of  fT.OOO  were  demanded, 
and,  being  refused,  this  suit  was  brought 
This  is  the  substance  of  the  first  count  In 
the  petition;  the  second  count  is  like  unto  it 
Defendant  demurred  to  the  first  count  on 
these  grounds:  "Now  comes  defendant  and 
demurs  to  the  first  count  of  {daintiffs*  sec- 
ond amended  petition,  for  the  reason  that  it 
does  not  state  a  cause  of  action  against  de- 
fendant and  because  It  does  show  afflrma- 
tlvely  that  plaintiffs  endeavored  to  make  with 
defendant  a  contract  for  the  storage  of  game 
during  the  period  of  the  year  when  the  pos- 
s^lon  of  such  game  was  pnAlblted  by  law, 
and  that  the  alleged  contract  was  unlawful, 
and  In  violation  of  a  penal  statute  of  the 
state  of  Missouri,  and  nonenforceable,  and 
because  It  appears  that  at  plaintiffs'  request 
said  game  was  carried  cm  plaintlfb'  account 
during  the  season  of  1803,  prohibited  by 
law."  The  trial  court  adjudged  the  petition 
Insufficient  In  law.  and,  plaintiffs  declining  to 
plead  further,  final  Judgment  was  rendered; 
hence  this  appeaL 

Section  8901.  Rev.  St  1889,  prohibits  the 
killing  of  certain  game  at  certain  times  of 
the  year.  Sectlcu  3902,  Rev.  St  1889,  makes 
It  a  mlsdemeanw  for  any  person  to  **par- 
chose,  liave  in  bis  possession  or  sell  any  of 
the  game  birds  or  animals  q>eclfled  In  the 
next  preceding  section,  or  any  fresh  pieces 
or  parts  of  said  animals,  during  the  season 
when  the  catching  and  kUlli^  of  same  b 
protiiblted,  or  shall  pondiase,  have  In  posses 
sl<m  or  sell  any  of  the  game  birds  or  ani- 
mals caught  or  killed  contnry  to  the  pgovt- 
BloDB  of  said  secUons."  As  shown  by  the 
very  Interesting  and  exhaustive  (pinion  vi 
Mr.  Justice  White  In  Geer  v.  Ck»nnecdcut  161 
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n.  S.  618,  16  Sup.  Ct  600:  "From  the  earU- 
est  tradltloiu,  the  right  to  reduce  animals 
tens  naturse  to  posaesalon  has  heen  subject 
to  the  control  of  the  lawglTing  power."  The 
exercise  of  this  power  has  been  deflnU^y 
traced  back,  even  as  far  as  the  time  of  So- 
lon, who  forbade  the  Athenians  to  kJll  game; 
and  In  France,  aa  early  as  the  Salic  law, 
the  right  to  reduce  a  part  of  the  common 
property  In  game  Into  possession,  and  con- 
sequent ownership,  was  regulated  by  law. 
Such  regulations  prevailed  In  every  country 
in  continental  Europe  and  in  England.  Treat- 
ing of  this  subject,  Blackstone  says:  "There 
still  remains  another  species  of  prerogative 
property,  founded  upon  a  very  different  prin- 
ciple from  any  that  have  been  mentioned  be- 
fore,—the  proper^  of  such  animals,  feree  na- 
turse, as  are  known  by  the  denomination  of 
'game,*  with  the  right  of  pursuing,  taking, 
and  destroying  them;  which  la  vested  In  the 
king  alone,  and  from  him  derived  to  such  of 
hia  subjects  as  have  received  the  grants  of  a 
chase,  a  park,  a  free  warren,  or  free  fishery. 
*  ♦  *  In  the  first  place,  then,  we  have  al- 
i-eady  shown,  and  Indeed  it  cannot  be  de- 
nied, that  by  the  law  of  nature  every  man, 
from  the  prince  to  the  peasant,  has  an  equal 
right  of  pursuing  and  taking  to  his  own  use 
all  such  creatures  as  are  feree  naturse,  and 
therefore  the  property  of  nobody,  but  liable 
to  be  seized  by  the  first  occupant,  and  so  held 
by  the  Imperial  law  even  so  late  as  Justin- 
ian's time.  *  •  •  But  it  follows,  from  the 
very  end  and  constitution  of  society,  that 
this  natural  right,  as  well  as  many  others 
belonging  to  a  man  aa  an  individual,  may  be 
restrained  by^positlve  laws  enacted  for  rea- 
sons of  state  or  for  the  supposed  benefit  of 
the  community."  2  HI.  Comm.  410.  This 
prerogative  of  the  king,  as  an  attribute  of 
government,  recognized  and  enforced  by  the 
common  law  of  England  by  appropriate,  and 
oftentimes  by  severe,  penalties  and  forfei- 
tures, was  vested  in  the  colonial  governments 
of  this  country,  and  when  these  governments 
threw  off  the  yoke  of  the  mother  country  that 
right  of  sovereignty  passed  to  and  was  vest- 
ed in  the  respective  states.  This  sovereign 
attribute  and  power,  as  existent  in  the  states 
of  this  Union,  has  often  been  exercised  by 
them  by  passage  of  laws  in  the  most  of  these 
states  for  the  protection  and  preservation  of 
game,  and  it  seems  never  to  have  been  called 
in  question.  Numerous  adjudications  attest 
this  fact.  In  such  cases  the  common  own- 
ership of  game,  which  otherwise  would  re- 
main in  the  body  of  the  people,  is  lodged  in 
the  state,  to  be  exercised,  like  all  other  gov- 
ernmental powers  In  the  state  In  Its  sover- 
eign capacity,  in  trust  for  the  benefit  of  the 
people,  and  subject,  of  course,  to  such  regu- 
lations and  restrictions  aa  the  sovereign  pow- 
er may  see  fit  to  impose.  Such  regulations 
appropriately  fall  within  the  domain  of  the 
police  power  of  the  state.  In  Ex  parte  Mal- 
er,  108  Cal.  476,  S7  Pac.  402,  It  is  said:  "The 
wild  game  within  a  state  belongs  to  the  peo- 


ple in  their  collective  sovereign  capacity.  It 
Is  not  the  subject  of  private  ownership,  ex- 
cept in  so  far  as  the  people  may  elect  to 
make  it  so;  and  they  may,  if  they  see  lit, 
absolutely  prohibit  the  taking  of  it,  or  traffic 
or  commerce  in  It,  If  it  Is  deemed  necessary 
for  the  protection  or  preservation  of  the  pub- 
lic good."  Expressing  the  same  view,  it  Is 
said  by  the  supreme  court  of  Minnesota: 
"We  take  It  to  be  the  correct  doctrine  in  this 
country  that  the  ownership  of  wild  animals, 
so  far  as  they  are  capable  of  ownership,  Is 
in  the  state,  not  as  a  proprietor,  but  In  Its 
sovereign  capacity,  as  the  representative  and 
for  the  benefit  of  all  its  people  in  common." 
State  V.  Rodman,  68  Minn.  898,  69  N.  W. 
1098.  In  Magner  v.  People.  87  lU.  S20,  in 
passing  up<m  the  subject  now  under  consid- 
eration. It  Is  said:  "Stated  In  other  language, 
to  hunt  and  kill  game  is  a  boon  or  privilege, 
granted  either  expressly  or  Impliedly  by  the 
sovereign  authori^,— not  a  right  Inherent  in 
each  individual,— and  consequently  nothing  Is 
taken  away  from  the  Individual  when  be  is 
denied  the  privilege,  at  stated  seasons,  of 
hunting  and  killing  game.  It  Is,  perhaps, 
accurate  to  say  that  the  ownership  of  the 
sovereign  authority  Is  In  trust  for  all  the 
people  of  the  state,  and  hence,  by  Implica- 
tion, It  Is  the  duty  of  the  legislature  to  enact 
such  laws  as  will  best  preserve  the  subject 
of  the  trust,  and  secure  its  beneficial  use  In 
the  future  to  the  people  of  the  state.  But, 
in  any  view,  the  question  of  individual  en- 
joyment is  one  of  public  policy,  and  not  of 
private  right"  This  right  al  the  states  to 
provide  and  enforce  regulations  respecting 
the  protection  and  preservation  of  game  has 
received  frequent  recognition  at  the  hands  of 
the  supreme  court  of  the  United  States. 
Thus,  in  McCready  v.  Virginia,  94  U.  S.  395, 
the  power  of  the  state  of  Vli^inla  to  prohib- 
it citizens  of  other  states  from  planting  oys- 
ters within  the  tide  waters  of  that  state  was 
upheld  by  this  court  In  Manchester  v.  Mas- 
sachusetts, 139  U.  S.  240,  11  Sup.  Ct  659,  the 
authority  of  the  state  of  Massachusetts  to 
control  and  regulate  the  catching  of  fieh 
within  the  baya  of  that  state  was  also  main- 
tained. See,  also,  Geer  v.  Ck>nnectlcut  su- 
pra, and  State  v.  Farrell,  23  Mo.  App.  176, 
and  cases  cited;  State  v.  Lewis  (Ind.  Sup.) 
33  N.  E.  1024.  A  statute  of  New  York  pro- 
hibited the  killing  or  having  In  possession 
game  birds  of  the  kinds  specified,  after  the 
1st  of  March  (Laws  1871,  pp.  1071,  1677.  c. 
721,  Si  7,  8^  33).  and  touching  this  statute  the 
court  of  appeals  of  that  state  observed:  "It 
is  admitted  In  this  case  that  the  defendant 
had  possession  of  game  after  the  1st  of 
March,  and  the  fact  alleged,  that  It  was  either 
killed  within  the  lawful  period  or  brought 
from  another  state  where  the  killing  was 
lawful,  constitutes  no  defense.  The  penalty 
is  denounced  against  the  selling  <x  possession 
after  that  time,  irrespective  of  the  time  or 
place  of  killing.  The  additional  fact  alleged, 
that  the  defendant  bad  invented  a  procew 
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ot  keeploK  ?ame  from  one  lawful  period  to 
another,  is  not  provided  for  In  tbe  act,  and 
Is  immaterial."  And  the  validity  of  the  stat- 
ute was  upheld.  Phelps  v.  Bacey,  00  N.  T. 
10.  That  case  Is  directly  In  point,  and  fully 
sustains  the  action  of  the  trial  court  In  ad- 
judging tbe  petition  insufficient  Plaintiffs 
In  their  petition,  when  speaking  of  their  puiv 
pose  In  preserving  such  game,  say,  in  sub- 
stance, that  they  Intended  that  said  game 
should  be  stored  with  defendant  corporation 
during  the  "closed  season,"  and  withdrawn 
upon  return  of  the  "open  season."  Tbe  of- 
fense prohibited  by  section  S902  Is  a  misde- 
meanor, and  In  sucb  case  tbe  Intention  of 
the  misdemeanant  cuts  no  figure  in  tbe  case, 
since  In  that  class  of  crimes  intention  con- 
stitutes no  dement  of  the  offense.  It  is  tbe 
act  done,  and  that  alone,  which  violates  the 
law,  and  the  motive  which  prompts  the  vio- 
lation Is  altogether  dehors  the  crime  com- 
mitted. This  point  is  illustrated  by  vari- 
ous adjudications  respecting  tbe  sale  of  llq- 
oors  to  minora  and  tbe  marriage  of  mi- 
nora, supposing  the  parties  In  each  case  to 
be  of  age,  etc.  1  Whart  Cr.  Law  (9tb 
Ed.)  pp.  35,  113,  115,  H  23a,  88,  and  cases 
cited;  Howell  v.  Stewart,  54  Mo.  loc.  cit. 
404.  In  this  case  the  statute  makes  no  ex- 
ceptions to  the  rigid  rule  which  it  prescribes. 
Tbe  acts  therein  mentioned  are  uncondition- 
ally and  absolutely  forbidden,  and  this  is  so 
because  the  legislature  doubtless  thought 
that  the  beat  way  of  accompUsbing  the  re- 
sult they  desired  and  tbe  only  means  of  at- 
taining it.  They  therefore  resorted  to  arbi- 
trary prohibition.  Had  scienter  been  requir- 
ed by  the  statute,  its  very  object  would  have 
been  defeated,  as  scienter  would  be  in  the 
majority  of  Instances  impossible  of  proof.  1 
WharL  Cr.  Law  (9th  Ed.)  p.  117,  g  88.  It 
was  to  prevent  the  easy  evasions  of  the  stat- 
ute that  the  law  wa»  passed  iu  Its  present 
shape;  and  on  this  ground  it  Is  analoKOus 
to  statutes  prohibiting  the  manufacture  or 
sale  of  oleomargarine.  State  v.  Bookstruck, 
136  Mo.  335,  38  S.  W.  317,  and  It  Is  the  only 
ground  upon  which  such  enactments  can  be 
upheld.  The  end  being  granted,  to  wit,  the 
power  of  the  legislature  to  enact  a  law  for 
the  protection  and  preservation  of  game,  the 
means  to  effectuate  that  end.  to  wit,  the 
authority  to  prevent  the  law  thus  passed 
from  being  evaded,  by  prohibiting  and  mak- 
ing penal  the  possession  of  game  after  a  cer- 
tain period,  follows  as  an  Indubitable  corol- 
lary. Ex  parte  Marmaduke,  91  Mo.  loc.  ctt. 
202,  4  S.  W.  91,  and  cases  cited.  Recurring 
to  tbe  petition,  It  shows  on  Its  face  that 
plaintiffs  contracted  with  defendant  corpora- 
tion for  the  commission  of  a  misdemeanor. 
It  Is  true  the  offense  la  but  malum  prohibit- 
um, but  the  consequences  are  tbe  same  as  If 
the  act  were  malum  in  se,  since  In  principle 
there  Is  nothing  which  should  cause  the  re- 
sult to  differ  In  the  former  case  from  the 
latter.  The  law  will  not  stultify  Itself  by 
promoting  on  the  one  hand  what  It  prohib- 


its on  the  otber,  and  will  tor  this  reason 
leave  the  parties  to  this  suit  where  It  finds 
them,  unsanctioned  by  Its  favor,  and  unaid- 
ed by  its  paxxm.  Kltcben  t.  Greoiabanm,  61 
Mo.  110.  "nierefore  tbe  doctrine  announced 
In  Spra^e  v.  Rooney,  104  Ho.  380.  16  S.  W. 
505,  overruling  tbe  fcMiner  declsira  In  same 
case  in  which  was  a  dissent,  applies  here, 
and  hoice  Judgment  affirmed.   All  ccmcur. 


CHANCE  V.  NORRIS. 
(Suprane  Court  of  Missouri,  Division  No.  2. 
March  15. 

Failurb  to  Assbbt  Claim— Howbstbap. 

The  grantee  of  a  Judgment  debtor  cannot 
hold  the  land  as  exempt  against  purchaser  at  s 
sale  on  execotion  issued  on  said  judgment,  who 
has  received  a  sheriff's  deed,  meray  because 
such  debtor  was  the  head  of  a  family,  and  own- 
ed  DO  otber  property  when  he  conveyed  it,  and 
the  land  was  worth  less  than  the  exemptions  se- 
cured to  him  by  Rev.  8L  1886.  {  4907.  where  he 
did  not.  at  the  time  of  the  levy,  or  on  the  day  of 
Bsle,  select  the  land  as  exempt,  and  no  aaim 
of  homestead  or  other  apedlfic  exemption  Is  as- 
serted. 

Appeal  from  circuit  court  Boone  comity: 
John  A.  Hockaday,  Judge. 

Ejectment  by  Addle  Chance  against  Par- 
tbenla  Nonia.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

H.  S.  Booth,  for  appellant.  Joe  B.  Cnpp; 
for  respondent 

GANTT,  P.  J.  This  Is  an  action  of  eject- 
ment for  two  lots,— 11  and  12,  in  block  5,  In 
the  original  town  of  Centralii^  Boone  coun- 
ty. The  petition  is  In  tbe  usual  statutory 
form,  and  the  answer  Is  a  general  dralal: 
and  defendant  further  states  tbat  long  prior 
to  June  15,  1894,  defendant  purchased  said 
property  from  Q.  B.  Shock,  for  value  re- 
ceived, and  the  same  was  conveyed  to  her 
by  warranty  deed,  which  deed  was  put  of 
record  on  the  same  date,  and  defendant  has 
been  In  possession  ever  since.  Defendant, 
further  answering,  says  that  at  the  tinae  she 
bought  said  lots,  and  long  ^or  thereto,  th^ 
were,  under  tbe  exemption  statute  of  the 
state,  exempt  from  execution  and  sale  for 
the  debts  of  said  Shock,  be  being  then,  as 
now,  the  head  of  a  family;  and  that  the  ex- 
ecution sale  and  attempted  conveyance  of 
said  lots  by  sherltTs  deed  to  plaintiff  passed 
no  title  to  said  lots,  and  that  defendant  is 
the  legal  owner,  and  entitled  to  possession 
of  same.  Tbe  reply  was  a  general  denial 
There  was  judgment  for  plaintiff,  and  de- 
fendant appeals. 

No  Instructloiu  were  asked  or  given.  No 
exceptions  to  evidence  were  taken  or  saved. 
The  evidence  disclosed  that  one  O.  E.  Shock 
became  the  owner  of  the  Iota  In  suit  by 
deed  from  J.  M.  Shock  dated  November  1, 
1883,  and  recorded  November  3,  1883;  that 
on  April  22,  1892.  J.  A.  Chance  obtained 
Judgment  against  said  O.  E.  Shock  In  a  Jus- 
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tice  i!oiirt:  that  execntlott  lamed  returnable 
In  90  daTB,  and  was  duly  returned  July  22, 
1892,  "No  property  found  In  Boone  county 
whereof  to  make  levy  of  eald  writ;"  tbat  a 
transcript  of  tbe  Judgment,  duly  certified, 
was  filed  for  record  In  the  clerk's  office,  and 
recorded  February  2,  IB&i;  that  O.  B.  Shock 
and  wife  conveyed  said  lotB  to  defendant  by 
deed  dated  and  recorded  March  19,  1894; 
that  on  May  11,  1894,  an  execution  duly  Is- 
sued from  the  office  of  circuit  clerk  of  Boone 
county,  these  lots  were  levied  upon,  and  sold 
to  satisfy  the  judgment  Neither  at  the  time 
of  the  levy  nor  the  day  of  sale  did  Shock  se- 
lect these  lots  as  exempt.  The  defendant  does 
not  plead  that  Shock  made  any  claim  of  ex- 
emption at  the  time  of  the  levy,  nor  that  the 
officer  failed  to  notify  him  of  his  rights.  The 
theory  of  the  defendant  Is  that  the  lots  were 
exempt  simply  because  Shock  owned  no  other 
property  when  be  sold  them  to  her,  and  they 
were  worth  only  $100  less  than  the  exemp- 
tions secured  to  him  by  our  statutes.  Rev. 
St  1889,  (  4907.  No  claim  of  homestead  or 
other  specific  exemption  Is  asserted.  It  is 
settled  law  In  this  state  that  a  sheriff's  deed 
cannot  be  set  aside  on  the  ground  that  prop- 
erty might  have  been  exempted  if  It  had 
been  claimed,  but  was  not;  nor  because  the 
officer  failed  to  notify  defendant  of  his  ex- 
emptions. Paddock  T.  Lance,  04  Mo.  283,  6 
S.  W.  241;  Flnley  v.  Barker,  110  Mo.  408,  20 
&  W.  177.  In  this  case  the  debtor  had  no 
Interest  in  the  property  at  the  time  of  tbe 
levy  and  aale.  Tbe  Judgment  was  unqnes- 
tlonaUy  for  the  right  party,  and  Is  affirmed. 

BUBOBSS  and  SHERWOOD,  JJ^  concur. 


VON  DE  VELD  et  al.  t.  JTJDT  et  al. 
(Sapreme  Oourt  of  Hisflonri,  Dirlrion  No.  2. 
Dee.  T,  1897.) 

Wills—  TBSTAHSKTAinr  Capaoitt— Incompitinct 
— Phmomptiox  of  CoBTiNuiTT  —  Burdbh  or 
Proop — Verdict — Immiterial  Erbos — AoHls* 
SIOHS— Etipbitob. 

1.  Testsmentary  capacity  is  to  be  determined 
by  the  state  of  testator's  mind  at  the  very  time 
the  will  was  made. 

2.  ThoDgb  evidence  of  prior  and  subsequent 
ocpurreocea  is  admissible  to  shed  light  on  the 
question  of  testator's  mental  facnmes  and  of 
hi!i  bodily  health  on  the  day  of  the  will's  axecu- 
tion.  jet  such  evidence  cannot  otherwise  be  re- 
);arded. 

3.  Where  the  allefred  incompetency  of  testa- 
tor precedins  tbe  will's  exeention  arose  from  im- 
becility produced  by  the  violence  of  disease,  and 
the  inordinate  use  of  drugs,  coupled  with  tbe 
increasing  infirmities  of  age,  no  presnmption  of 
continuity  fiows  from  such  temporary  canse. 

4.  Where  there  is  shown  a  chronic  imbecility 
preceding  the  execution  of  a  will,  its  continuity 
ts  presumed,  and  the  proponents  of  the  will 
must  prove  an  interval  of  competency. 

5.  Where  the  evidence  shows  that,  at  tbe 
time  the  will  was  executed,  testator  was  of 
sound  and  disposins  mind  and  memory,  and 
gave  exhibition  of  such  fseulties  at  the  time 
and  by  the  diapositlOB  of  his  property  hi  the 
instmment  itself,  a  demurrer  to  contestant's 
evidence  should  be  sustained. 


6.  Where  the  verdict  is  clearly  for  the  right 
party,  erroneous  Instructions  are  not  ground  for 

reversal, 

7.  Where  the  verdict  la  clearly  for  the  right 
party,  error  in  rejecting  evidence  relating  to 
an  immaterial  issue  is  not  ground  for  reversal. 

8.  A  proponeot  of  a  will  admitted  that  testa- 
tor was  "ud  and  feeble,  and  that  she  did  not 
consider  him  competent  to  do  husinesa,  and  his 
mind  was  not  what  it  once  was."  Hm  not  aa 
admission  of  testamentary  incapacity. 

9.  A  proponent  of  a  will  had  admitted  that 
testator  "was  not  capable  of  making  a  will  at 
all  times."  BHd  not  admissible  in  evidence  in 
a  will  contest,  it  not  aivearlog  that  testator 
waa  not  entirely  competent  at  the  time  the  will 
was  made. 

Appeal  from  circuit  court  Case  county; 
James  H.  Lay,  Judge. 

Action  by  Catherine  L.  Von  De  Veld  and 
others  against  Oscar  M.  Judy  and  others 
to  set  aside  the  will  of  Besln  S.  Judy,  de- 
celised.  From  a  Judgment  In  favor  of  pro- 
ponents, contestants  appeal.  Affirmed. 

Klnley,  Carskadon  &  Klnley  and  Noah  H. 
Olvan,  for  appellants.  A.  U  Barney  and  B, 
T.  Bailey,  tm  retpoodenta. 

SHERWOOD,  J.  This  cause  originated  In 
a  contest  over  the  will  of  Resin  S.  Judy,  who 
died  in  Colorado  on  the  2l8t  day  of  Novem- 
ber, 1898,  at  the  age  of  88  years.  The  con- 
testants. In  their  petition,  claimed:  "First 
That  at  the  time  of  Its  sxecutlon,  the  said 
Resin  S.  Judy  was  not  of  sound  ajid  dispos- 
ing mind  and  memory,  and  was,  by  reason 
of  bis  mental  infirmities,  Incapable  of  devis- 
ing bis  property."  Another  ground  of  con- 
test was  undue  Infiuence,  but  this,  at  the 
trial,  was  abandoned  and  KQHressly  with- 
drawn. The  Jury  found  a  verdict  In  favor 
of  proponents. 

The  will  in  controversy  was  executed  on 
tbe  27th  day  of  September,  1893.  A  former 
will  had  been  executed  by  Judy  in  the  fall 
of  1891.  It  had  been  written  by  Zlck.  in 
wblch  D.  D.  Farmer  and  A.  J.  Flntor  were 
named  as  executors.  In  only  four  respects 
did  the  present  will  diffa  from  the  former 
(me:  First  the  testator,  In  the  place  of  the 
executors  named  in  the  former  will,  substi- 
tuted those  of  James  T.  Bnmey  and  H.  Y. 
Hurst;  secondly.  In  the  Zlck  will.  Mrs.  Bel- 
cher, a  daughter  of  Judy's,  was  to  receive 
one-third  of  tbe  personal  property,  which  In 
the  present  will  was  reduced  to  one-fifth: 
third.  In  tbe  Zlck  will,  Annie  Amett,  a  grand 
daughter  of  Judy's,  one  of  the  contestants, 
was  to  have  received  by  the  first  will  one- 
third  of  what  her  mother  would  have  receiv- 
ed if  living,  while  in  the  last  It  was  changed 
to  one-half;  fourth.  In  the  last  will,  James 
T.  Bumey,  who  wrote  the  will,  added  a  par- 
agraph construing  certain  bequeste  which 
had  preceded  this  paragraph,  defining  the  in- 
terests of  Aramlnta  Daniel,  deceased,  John 
Judy,  deceased,  and  Terrissa  Clark,  deceased. 
It  Is  disclosed  by  the  evidence  that  Judy  had 
moved  to  Cass  county  In  1664.  He  was  a 
farmer,  was  remarkable,  even  up  to  the 
time  of  hia  death,  for  his  strong  will  power, 
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and,  In  diBposlUon,  was  decidedly  contrary. 
He  was  a  mao  of  prominence  In  his  county, 
having  been  elected  sheriff  ot  the  coanty  for 
two  terms,  and  was  sheriff  of  that  coanty 
at  the  close  of  the  war.  In  hia  chosen  avo- 
cation, he  had  accnmalated  quite  a  fortune 
for  one  encaged  In  farming,  being  possessed 
at  the  time  of  Us  death  of  money  and  per- 
sonal property  to  the  amount  of  about  $40,- 
000,  and  owned  some  900  acres  of  real  es- 
tate, and  town  lota  estimated  as  worth  520,- 
000.  These  values  had,  however,  for  the 
moat  part.  Increased  from  small  beginnings 
prior  to  the  calamitous  year  of  1802.  His 
wife  died  in  1800,  from  which  period,  up  to 
the  time  of  his  own  decease,  he  lived  on  his 
old  homestead  farm,  in  Big  Greek  township. 
In  the  north  part  of  Cass  county,  with  the 
exception  of  a  few  months  spent  In  boarding 
at  Flnter's,  at  the  Mers  Hotel,  at  Brown's, 
Wo(ddEldge'8,  and  In  Ctdorado. 

There  were  only  two  real  contestanta  of  the 
wU,  Mie  of  these  Mrs.  Catherine  Ton  De  Veid, 
dans^ter  of  Judy,  who  was  only  given  t^*  the 
wlU  her  note  for  $681,  held  by  her  father,  and 
$00,  whldi  was  prectaely  the  prvrialim  made 
for  her  in  the  first  ^I.  The  otha-  actnal. con- 
testant was  Mrs.  Amett,  the  mute  ■  grand- 
dau^ter  of  Judy,  whose  portion,  as  ahxady 
mentloiKd,  had  been  Increased  by  the  last  win 
from  one-thM  to  <n»-tialf.  Judy  had  been 
very  sick  on  several  occasions  from  1888  to 
1800  and  sabseqnently,  but  no  question  is 
raised  aa  to  hli  capacl^  to  execute  the  will 
drawn  by  Zlck,  In  1891.  The  recod  does  not 
dlscloae  a  slni^  Instance  where^  In  making  a 
contract  or  trade,  Judy  was  not  fully  able  to 
bold  falB  own  against  any  one.  Owl^  to 
Judy's  age  and  feebleness  and  emsequent  In- 
ability to  get  about,  fbr  some  live  yean  he  had 
been  compelled  to  empk^  an  ageat  to  attend 
to  bis  business,  aa  he  bad  notes  owing  to  Um 
in  six  or  eight  towndUps,  and  he  alao  owned 
land  Id  four  or  five  townships.  First  one  Wal- 
den  was  employed  as  agent,  but,  tn  eonse- 
quwce  of  Judy's  falling  oat  and  having  litiga- 
tion with  him,  Fhiter  was  emidoyed;  and  as 
Judy  was  making  pKparatkms  to  go  to  Colo- 
rado where  he  had  previously  been  on  a  visit, 
and  where  he  had  a  daughter  living,  Mrs.  Bel- 
cher, he  was  desirouB  at  having  a  settlnnait 
with  Finter  before  his  departure.  Accordingly, 
he  told  Barney  about  the  24th  or  25th  of  Sep- 
1  ember  that  he  wished  him  to  aatist  In  making 
the  settl«nent  with  Flntrar.  This  Bumey  did, 
going  with  Jnfty  to  Pleasant  HDl  to  do  so,  on 
the  26th  of  September,  mi  wblcli  date  and  at 
which  place  the  settlonent  was  made  viQi 
Finter.  Judy  was  assisting  Bumey  In  going 
over  Items,  figures,  ete.,  involved  In  that  settle- 
ment, and  Judy  seemed  to  understand  the  mat- 
ters, and,  as  far  as  Bumey  could  see,  Judy  a>d 
understand  ttiem.  When  speaking  of  wanting 
to  tate  his  bufanesB  out  of  Flnter's  liands  a  day 
or  two  before  the  settlemoit  was  made,  Judy 
remarked  to  Bumey:  *'l  think  Finter  Is  an 
h(»est  man,  bat  there  Is  no  business  about 
him."   "He  was  very  emphatic  about  that," 


Bumey  says.  Upon  completion  the  settle- 
ment, the  buslnees  was  taken  out  of  Plater's 
hands  by  Judy,  Just  as  he  sakl  he  intended  to 
do.  Among  other  reasons  Judy  gave  at  the 
time  he  tcdd  Bnrney  he  wished  blm  to  assist  him 
in  making  a  settlement  with  Ftnter  were  that 
tbe  latter  bad  In  his  absence  settled  with  Dr. 
Cundiff,  and  paid  him  a  large  amount  more 
than  he  believed  he  (Judy)  owed  him;  and  then 
Finter  paid  Gundlff  In  cash,  when  Cimdlff 
owed  Judy  a  note,  and  the  payment  should 
have  been  by  simply  crediting  tbe  amount 
dalmed  by  Cundlfl  on  the  note.  At  the  time 
tbe  settlement  was  made,  at  the  Citizens'  Bank 
at  Pleasant  HIU.  a  settlement  which  oc<n:?)led 
about  half  a  day,  Judy  also  c(nnplained  abomt 
a  charge  which  Finter  bad  made  for  money 
paid  Zlck,  160,  which  was  for  lnformati<m 
furnished  about  a  certain  mortgage  on  certain 
land,  which  Judy  said  shooM  not  have  been 
paid  Zlck,  Inasmuch  as  the  latter  had  been  as- 
sisting Finter  In  collecting  bis  money,  and  had 
been  paid  fttr  It  At  the  time  Judy  had  spok- 
en to  Bumey  about  taking  hla  bariness  out  of 
Flnter's  bands,  etc.,  he  also  mentioned  to  Um 
about  wlshhig  to  make  a  change  in  his  wtU; 
that  he  vranted  to  change  executors;  that 
Finter  was  no  business  man.  The  next  day 
after  tbe  settlemmt  was  made  at  neaaant 
Hill,  Judy,  who  bad  returned  from  that  place 
with  Bum^,  came  down  In  tbe  morning  oC 
September  the  27th,  sent  and  bad  his  cM  will 
brought  to  him,  and  txM  Bmosj  be  wanted  it 
changed.  Thereupon  Judy  proceeded  to  tell 
Bumey  the  substance  of  It  as  he  remembered 
it,  and  how  and  In  what  respects  he  wanted 
the  chsnges  made,  giving  reasons  tbovticff.  He 
first  said  be  wanted  the  executors  dumged. 
He  mentioned  no  reaam  why  he  wanted  D.  D. 
Farmer  displaced,  but  he  pive  as  a  reaaon  why 
he  wanted  FIntw  dtaplaced  that  "Finter  was 
not  enou^  of  a  buriness  man  to  attend  to  tbe 
business,"— ft  fact  which  was  abundantly  estab- 
lished by  Uie  evidence,  aa  It  appeared  that 
Finter  had  to  employ  Zlck  to  do  the  budnes!) 
of  Agent  tat  him.  Tlien  Judy  asked  Bumey 
If  he  would  act  as  executor,  and  Burner  re- 
plied that  be  would  If  be  would  name  some 
person  who  was  Interested  In  the  estate  who 
would  act  with  him.  Upon  tUa,  Judy  talked 
about  Hurst;  matloned  him;  asked  if  It  was 
necessary  to  have  Hurst's  consent  first  to  act: 
and  cm  behig  tcdd  it  was  tot,  and  that  wltneas 
was  satlsfled  Hucst  would  act,  he  dien  said.  If 
Bumey  would  act  with  Hurst,  be  would  put 
them  both  in.  Hurst  was  not  presoit  at  this, 
nor  any  of  tiie  hdn  of  Judy.  Savhig  arranged 
about  who  should  be  the  fficecutors,  Judy  then 
proceeded  to  name  his  h^;  that  Is,  the  chll- 
dm  and  grandchildren,  and  one  great-grand- 
child, bat  he  did  not  know  tbe  Christian  name 
of  the  great-grandchild.  This  child  lived  in 
Ivansaa,  and  its  mother  was  named  Bdle 
Judy,  lis  given  name  ynm  blank  In  tiw  former 
will.  Judy  never  saw  It,  and  did  not  remem- 
ber its  name.  Judy  mentioned  all  the  heirs. 
Including  this  great-grandcUld,  but  could  not 
remember  the  given  name  a£  the  lattra*.  Wlt- 
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oess  said  there  were  four  ctaangee  made  from- 
tbe  will  written  by  Zlck,  in  1881.  Tiie  first 
was  in  regard  to  the  executors,  aa  already 
stated.  The  next  two  changes  in  tiie  old  will 
were  these:  The  former*  will  gave  Mrs.  Bei- 
cber  160  acres  of  land  and  oue-tbird  of  the  per- 
sonal property  when  divided.  He  changed 
the  Ziclc  wili  in  this  respect,  bo  as  to  give  Mrs. 
Belcher  <aie-flCtb  Instead  of  one-third  of  the 
personal  property.  He  said  he  thought  one- 
tbird  would  be  too  much,  and  me-flfth  would 
be  nearer  right.  The  third  change  was  in  re- 
gard to  Mis,  Arnett,  the  mute.  In  the  former 
will  she  was  to  receive  one-third  of  what  her 
mother  would  bare  received.  The  reasui  for 
changing  the  will  in  respect  to  Mrs.  Arnett 
was  that  she  was  more  helpless,  and  needed 
more  than  any  ot  the  other  grandchlldrra.  He 
ga.ve  aa  a  reason  for  putting  Mrs.  Amett's  In- 
terest In  trust  that  It  was  that  way  before,  and 
said  Newt.  Arnett  (her  husband)  had  run 
through  witb  what  he  bad  before,  and  he 
didn't  want  him  to  have  charge  what  Annie 
KOt.  The  fourth  was  that  clause  saying  what 
is  meant  by  what  John  J.  Judy  and  Araminta 
Daniel  and  Terrissa  Clark  would  receive  as 
helis  if  llTlng.  That  was  changed  so  as  to  say 
what  would  be  left  after  taking  out  the  spe- 
cific bequests  glTcai  to  otbtts  before  that 
Leaving  out  this  and  the  other  three  changes 
heretofore  mentioned,  the  win  was  the  same 
ns  the  oaa  written  by  Zlck  In  1891.  There 
was  no  duu^  made  In  regard  to  Mrs.  Yon  De 
V'^  nor  was  tbero  any  change  made  tai  tlie 
bequests  to  any  ot  the  other  heirs,  except  as 
heretofore  marttoned.  He  said,  at  the  time 
the  will  was  written,  that  Von  De  Veld  was 
the  worst  enemy,  and  bad  been  the  worst  en- 
emy, he  had  ever  bad.  He  also  said  to  wlt- 
oeB^  "Yon  ivobal^  think  I  ought  to  give  my 
dangtator  mne  ai^how/'  but  then  said  Mis. 
Von  De  Veld  took  his  part  In  it  aU  the  way 
throngb,  Wltnesi  found  the  Von  De  Veld  and 
Arnett  notes  with  the  papers.  Judy  told  wit- 
ness that  be  had  lost  bis  notes,  and  accused 
Vim  De  Vdd  ot  tftklns  aame  tax  the  parpoM  of 
getting  his  will.  Judy  talked  a  while,— quite 
a  while,— and  told  witness  what  changes  he  de- 
sired made;  and  tli^  were  pat  on  the  margin 
of  the  Zick  will,  and,  after  tbey  had  talked 
tboEougb^  about  the  matter,  witness  under>- 
atood  what  Judy  wanted.  The  latter  wait 
away,  and  came  back  In  the  aftaaaoon,  aftor 
it  had  be«i  copied.  Ete  talked  anx  his  busi- 
ness In  a  general  way,  at  that  time.  The  will 
was  then  signed  by  Judy,  and  attested  by  the 
snbacriblng  wltneasa.  Ju^  made  this  re- 
quest of  Bumgr,  tbat  "nottilng  should  be 
known  about  the  provlsloaa  of  the  wilL"  Tbla 
iMiag  Oxme,  the  reccdlectlw  of  Bnm^  Is  that 
Judy  took  the  will,  pot  It  into  the  <^llee' 
store,  where  there  woe  a  munber  ot  wane 
papers,  and  with  a  match  set  the  papers  afire. 
A  list  oC  Judy's  notsa  was  made  out  the  fbl- 
lowing  dfty  after  the  will  was  executed,  at  the 
law  office  of  witness.  Judy  was  iweaent  neariy 
.ill  the  time,  and  was  looking  after  It.  Just  to 
see  bow  it  came  out.  and  bow  much  he  did  own. 


He  did  not  do  any  of  the  writing.  He  was 
consulted  about  some  things  when  witness  and 
Woddridge  did  not  understand  it  Among 
other  things,  where  two  notes  were  drawn  for 
the  same  amount,  he  told  Wooldrldge  that  only 
one  was  due;  and  the  other  ought  to  be  return- 
ed. He  said  It  had  been  paid.  Judy  under- 
stood and  exi^Ined  questions  which  he  was 
ccmsulted  about  When  Judy  came  back  from 
.Colorado,  it  was  on  the  21st  of  September, 
ISea  He  went  there  on  August  9, 1S9S.  He 
found  that  Mrs.  Arnett  bad  been  given  some 
assistance  by  the  county  court  and  he  felt 
sorry  about  it  It  grieved  blm  to  think  that  a 
man  who  had  been  sheriff  of  the  county,  and  of 
his  standing,  sbould  have  the  county  support 
bis  grandchild.  He  said  he  was  going  to  fix 
her  a  house,  and  pioposed  to  flx  up  one  of  his 
houses  tar  bar,  but  «be  didn't  want  to  live  In 
it  Shortly  after  tbn  will  was  written,  on  two 
different  occasions,  Judy  said  to  Bnmey,  "I 
understand  that  Von  De  V^  Is  going  to  try 
to  break  my  will,  because  I  am  crazy,"  and 
laughed.  Judy  then  said  to  witness:  "Which 
do  you  think  is  the  craziest,  Von  De  Veld  or 
me?"   Judy  then  laughed  again. 

In  the  latter  part  of  October,  1883,  Judy 
wished  to  see  about  bis  taxes.  So,  be  went 
to  see  Henry  Smith,  who  waa  the  collector 
of  Big  Creek  township.  In  which  he  and 
Judy  had  lived  for  many  yean.  He  was  36 
years  old,  and  had  known  Judy  nearly  all 
his  life.  He  came  In  town  (bat  day  after  his 
tax  books,  and  Judy  happened  to  meet  him 
near  the  court  bouse  In  HarrisonTUle.  Judy 
hallooed  to  him,  and  said:  "Henry*  I  want 
to  see  yon.  They  were  then  ^part  about  the 
distance  of  the  width  of  a  street.  Coming 
up  to  blm,  Judy  told  him  be  wanted  to  find 
out  bow  mucb  bis  taxes  wwe  In  Onek 
township,  and  Smith  told  him  he  would  look 
it  up  so  soon  as  he  attended  to  another  mat- 
tw;  but  meanwhile  Judy  bad  gotten  Max- 
well to  look  up  tiie  matter  tat  him.  But  In 
that  conTemtlMi  Ju<^  ranarked  to  Smith 
tbat  his  taxes  in  the  various  townships  were 
something  over  9600;  that  he  wanted  to  see 
Dick  Wooldrldge,  bis  gTandatm  by  marriage, 
who  bad  been  appointed  by  Judy  as  bis  at- 
torney In  fact  on  the  28th  of  S^tember, 
1803.  Judy  thm  uked  Smith  to  "come  some 
Saturday  befon  fin  first  of  January,  and 
get  the  taxes,  as  he  did  not  want  to  pay  any 
penalty."  Judy  also  remarked  to  Smith  tbat 
his  taxes  In  the  township  aforesaid  were 
higher  than  they  bad  ever  be«t  ^ore,  and 
this  Smith  says  was  true.  Judy  then  went 
into  Cjflaij  GOerk  Hazwdl's  (fflce,  and  said 
he  wanted  to  see  what  bis  taxes  were;  said 
he  would  make  a  calculation,  as  he  wanted 
to  settle  with  Smith  either  that  day  or  pret- 
ty soon.  Maxwell  then  asked  Judy  about 
blB  land  in  Big  Greek  township,  the  section 
It  was  In;  whereupon  Judy  proceeded  from 
memory  to  give  the  section,  township,  and 
range  of  the  land  In  that  township.  Judy 
also  stated  to  Maxwell  that  he  had  some 
land  In  two  other  townships,  Polk  and  Pleas- 
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ant  Hill,  which  embraced  two  towiuhlpa 
and  two  ranges,  amoiinUng  in  ail  to  abont 
800  acres,  and  Judy  gave  the  sections,  town- 
ships, and  ranges,  and  also  the  nomben  of 
the  lots  be  had  In  Pleasant  HiU;  and  Max- 
well, on  examination  of  the  tax  books,  found 
Judy's  description,  based  on  memory  alone, 
absolutely  correct,  according  to  the  books. 
On  ascertaining  the  amount  of  his  personal 
taxes  In  Big  Creek  township,  the  place  of 
his  residence,  Judy  said  he  thought  his  taxes 
were  pretty  high.  Altet  getting  through 
this  buaineBs,  a  general  conversatloD  oisued  be- 
tween  the  parUes,  Judy  asking  Maxwell  how  he 
liked  these  "Cleveland  times."  It  Is  In  evi- 
dence, also,  that,  when  taxes  were  collected 
from  Judy,  he  always  knew  the  description 
of  his  land,  and  could  give  that  description 
from  memory.  A  few  days  subsequent  to 
these  conversations  with  Smith  and  Max- 
well, Judy  made  his  second  trip  to  Colorado, 
to  wit,  on  the  7th  day  ot  November,  1893, 
reaching  there  on  the  9th  of  that  month,— 
a  trip  which  he  had  had  In  contemplation 
for  some  weeks  previous.  These  trlpB  to  Col- 
orado were  made,  it  seema,  by  Judy  when 
alone,  both  going  and  returning;  his  return 
to  Missouri  occurring  on  the  21st  day  of  Sep- 
tember, 1S83,  just  six  days  prior  to  the  exe- 
cution of  the  last  will.  On  his  arrival  at 
Mrs.  Belcher's,  his  widowed  daughter'a  bouse, 
In  Colorado,  he  wrote  the  following  letter: 
"Colorado  Springs,  Nov.  9th,  1893.  Mr.  R.  S. 
and  Annie  Wooldridge— Dear  Grandchildren: 
I  arrived  here  yesterday,  and  found  not  very 
well,  but  able  to  be  up  and  about.  I  was  not 
well  yesterday  myself,  but  as  usual  to-day. 
Everything  looks  bright  The  Sections  has 
gone  right,— New  York  and  all  the  principal 
states.  You  see  that  Dictator,  T  am  Grover 
Clev^and,'  has  lived  to  see  tliat  Wall  street 
and  him  can't  run  the  whole  United  States. 
Please,  when  you  get  this,  let  me  hear  from 
you.  Everything  come  all  right  but  my 
trunk,  and  X  have  no  clothes;  see  to  It,  and 
oblige,  as  ever  yours,  B.  S.  Judy."  At  that 
place  Judy  died,  on  the  2l8t  day  of  Novem- 
ber, 1S03,  aged  88  yean. 

Pro  and  con  the  will,  over  100  witnesses 
testified  In  the  cause.  There  was  abundant 
testimony  of  the  most  cogent  character,  and 
by  numerous  witnesses,  showing,  iMth  by 
the  facts  related  and  the  opinions  of  wit- 
nesses based  thereon,  that  in  every  respect 
Judy  waa  fully  capable  of  holding  his  own 
In  making  contracts,  in  which  It  seems  he 
Invariably  got  the  best  end  of  the  bargain, 
and  that  he  was  undoubtedly  competent  to 
make  a  wilt  It  is  true,  the  record  discloses 
a  competition  of  evidence  on  the  point  wheth- 
er Judy  was  of  sufficient  mental  capacity  to 
make  a  will;  yet  much  of  the  testimony  In- 
troduced by  the  contestants  was  of  a  char- 
acter not  at  all  calculated  to  favorably  im- 
press the  Impartial  mind  with  a  very  great 
or  abiding  sense  of  its  probative  force.  Of 
this  sort  was  testimony  to  the  effect  that 
Judy  waa  filthy  In  Us  person  and  hablta, 


exposed  his  poson  befora  a  lady,  was  tor- 
getful  of  cAA  MooAb,  falling  in  memory^ 
made  frequent  repetitions  In  his  conTcrsa- 
tlon,  got  lost,  etc,  of  all  which  It  may  be  a&ld 
that  much  of  the  testimony  on  the  particular 
topics  just  mentioned  was  based  on  remarks- 
made  and  acte  done  while  Judy  was  under 
the  influence  of  fev^  dnq^s,  great  physical 
weakness  arising  from  long-continued  sick- 
ness; add  to  this,  (eetdeness  hiddait  to  great 
age,  combined  with  the  other  causes  men- 
tioned, and  impaired  eyesight.  And,  aa  to- 
the  two  or  three  Instances  where  he  wa» 
lost,  it  was  shown  that  he  knew  he  was  lost, 
so  stated,  had  never  been  to  the  places  he 
was  seeking  but  once  or  twice  before^  and, 
as  soon  as  the  places  were  pointed  out  to 
blm,  he  went  at  once  to  them.  But  cvoi  if 
the  testimony  on  behalf  of  the  contestants- 
were  much  stronger  than  It  Is,— much  strong- 
er. Indeed,  than  that  of  the  pn^nents  of  the 
will,— still  that  would  not  be  decisive  of  this- 
case,  and  for  these  reasons:  In  the  flrat 
place,  the  sin^e  Issue  tendered  by  the  con- 
testants of  the  will  was,  as  heretofore  stat- 
ed: "That,  at  the  time  of  its  execution,  the 
said  Besin  S.  Judy  was  not  of  sound  and 
disposing  mind  and  memwy,  and  was,  by 
reason  of  his  mental  luflrmltles.  Incapable 
of  devising  his  proi^eetj"  On  this  charge, 
by  their  general  denial,  the  prt^nents  of 
the  will  Joined  tssua  Althougli,  when  a 
charge  of  insanity  or  Imbecility  la  made 
against  a  testator,  evidence  is  competent  to 
show  the  condition  of  his  mind  \<mg  prior  to, 
and  closely  approaching,  the  time  of  the 
will's  execution,  as  well  as  the  condition  of 
his  mind  shortly  subsequent  to  such  execu- 
tion, yet  the  purpose  of  such  prior  and  sub- 
sequent testimony  Is  only  to  Indicate  the 
stete  of  his  mind  at  the  very  time  the  lo- 
cution of  the  wtU  took  place.  That  la  the 
true  time  to  try  his  mind.  The  fact  of  com- 
petency is  to  be  decided  by  the  state  of  the 
testator's  mind  at  the  time  the  will  was 
made,  and,  although  evidence  Ii  always  ad- 
missible of  prior  and  subsequent  occurrences 
as  tending  to  shed  light  on  the  question  of 
the  state  of  his  mental  faculties  and  of  his 
tHKllly  health  on  the  day  ot  the  will's  execu- 
tion, yet  such  evidence  Is  only  receivable  for 
that  purpose  alone,  and  Is  not  otherwise  to  be 
regarded.  Saxon  v.  Whltaker,  30  Ala.  237; 
Harrison  v.  Rowan,  8  Wash.  0.  C  688,  Fed. 
Cas.  Na  6,141;  and  other  cases  dted  In  that 
first  mentloiied. 

The  circumstances  already  related  show 
with  very  convincing  clearness  that  Judy, 
when  the  factum  occurred,  was  of  sound 
and  disposing  mind  and  memory.  As  clean 
a  bill  of  mental  health  Is  not  ordlnarDy  fur- 
nished in  wUl  contests  as  this  record  af- 
fords. There  were  no  *^undIngB  to  folly" 
exhibited  by  the  testator  on  the  all-important 
day  upon  which  the  contest  In  this  case  cen- 
ters. The  will  "waa  a  rational  act,  rational- 
ly done."  Even  Dr.  CondU^  who  tock  din- 
ner with  Jtidj,  at  Wooldridge's,  ab  a«  37di 
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day  of  September,  an  hour  or  two  before  the 
will  was  formally  signed  and  attested,  and 
Seamed  to  be  very  pregnant  of  the  theory, 
which  he  pertinaciously  asserted,  that  Judy 
wds  mentally  unfit  to  make  a  will,  could 
not,  and  did  not  attempt  to,  deny  that  Judy 
spoke  to  blm  Intelligently  of  his  trip  to  Col- 
orado, ajB  to  whetlier  it  had  benefited  him  or 
not,  and  about  his  contemplated  return  to 
Colorado.  So  that  the  competency  ot  Judy 
on  the  day  In  question  stands  conceded  and 
unlm[>eacbed. 

Now,  if  the  alleged  incompetency  of  Judy 
arose  from  Imbecility  produced  by  the  vio- 
lence of  disease,  the  inordinate  use  of  drugs, 
coupled  with  the  increasing  infirmities  and 
feebleness  of  age,  still,  no  presumption  of 
continuity  would  flow  from  such  temporary 
cause.  1  Greenl.  Et.  (14th  Ed.)  6  42;  2 
Greenl.  Ev.  (  6S9;  State  v.  Lowe,  Q&  Mo., 
loc.  dt  570  et  seq.,  5  S.  W.  880,  and  cases 
cited.  And  it  seems  that  when  Judy  "threw 
physic  to  the  dogs,''  and  went  unattended  to 
Colorado,  and  returned,  he  bad  regained.  If, 
Indeed,  be  had  ever  lost,  that  mental  aptitude 
for  business  and  that  indomitable  will  which 
had  been  his  wonted  characteristics,  and  ex- 
hibited them  prior  to  and  on  the  very  day 
the  litigated  will  was  made.  But  If  we  take 
it  that  the  evidence  had  established  that, 
prior  to  that  day,  Judy  was  afflicted  with 
chronic  Imbecility,  then  continuity  of  such 
Imbecility  would  be  presumed,  and  the  bur- 
den of  proving  an  interval  of  competency,  or 
a  "Incid  interval,"  as  It  is  termed  in  cases  of 
Insanity,  would  bare  rested  on  proponents. 
Hee  above  authorities.  But  In  this  case  there 
was  abundant  evidence,  as  heretofore  noted, 
to  establish  such  interval  of  competency  on 
the  27th  day  of  September,  18^,  and  there 
was,  touching  this  vital  and  pivotal  date,  no 
••vldence  to  the  contrary.  ■  So  that  whatever 
burden  was  cast  on  the  proponents  of  the 
will,  if  there  was  any  such  burden,  was 
fully  met  by  them  by  the  adduction  of  evi- 
dence of  the  character  stated.  A  Very  af- 
fecting Instance  and  illustration  of  the  pow- 
er of  such  evidence  to  rehabilitate  even  an 
Insane  person  with  the  attributes  of  mental 
soundness  Is  afforded  in  the  case  of  Cart- 
wright  V.  Cartwright,  1  Philllm.  Ecc.  90. 
There  the  testatrix  had  been  afflicted  In  ear- 
ly life  with  mental  disorder,  Afterwards  she 
was  supposed  to  be  perfectly  recovered,  and 
for  some  years  conducted  an  establishment 
of  her  own,  Just  as  If  in  all  respects  ration- 
al. But  subsequently,  for  several  months 
prior  to  the  execution  of  her  will,  her  habit 
and  condition  of  body,  together  with  her 
manner,  were  clearly  Indicative  of  some  of 
the  worst  symptoms  of  Insanity,  and  so  con- 
tinued after  the  factum  occurred.  It  seems 
her  physician  had  forbidden  her  nnrses  and 
attendants  to  permit  her  to  read  and  write, 
as  it  might  disturb  her  head,  and  this  order 
was  for  some  time  obeyed.  Becoming  very 
clamorous,  however,  for  writing  materials, 
the  physician  at  length  permitted  her  to  have 
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them.  So  soon  as  she  was  furnished  themr 
and  her  hands,  which  had  been  constantly 
tied,  were  unloosed,  she  sat  down  at  her 
bureau,  desiring  her  nurse  and  servant  to 
leave  her  alone  while  she  wrote.  They  ac- 
cordingly retired  to  an  adjoining  room,  from 
which  they  watched  her.  At  first  she  wrote 
on  several  pieces  of  paper,  got  up  in  a  wild 
and  furious  manner,  tore  the  papers,  and 
committed  them  to  the  flames.  After  doing 
this,  she  walked  up  and  down  the  room  in  a 
very  disordered  way  for  some  time,  and,  mut- 
tering to  herself,  wrote  the  will.  Inquiring 
the  day  of  the  month,  an  almanac  was  given 
her,  and  the  date  pointed  out  Calling  then 
for  a  candle  to  seal  the  paper,  she  was  giv- 
en one,  which  she  used  for  that  purpose,  al- 
though theretofore  she  had  not  been  trusted 
with  a  candle,  her  attendants  t>elng  forced 
to  hold  it  at  a  distance  while  she  read  the 
papers.  One  of  the  witnesses  to'  the  above 
transaction  deposed  that.  In  her  opinion,  the 
testatrix  had  not  then  sufflcient  capacity  to 
nnderstand  what  she  did.  and  that,  while 
she  was  occupied  in  writing  the  instrument 
upward  of  an  hour,  she  exhibited  both  in 
manner  and  gestures  many  Indications  of 
Insanity;  the  will,  however,  being  written 
In  a  remarkably  fair  hand,  without  blot  or 
mistake,  being  a  proper  and  natnral  will, 
conforming  to  what  her  affections  were 
shown  to  be  at  that  time,  and  her  executors 
and  trustees  very  discreetly  appointed.  Two 
months  thereafter,  in  a  conversation  with 
the  mother  of  the  parties  named  as  bene- 
ficiaries in  the  instrument,  the  testatrix  men- 
tioned the  making  of  the  will,  ordered  her 
servant  to  bring  It,  and  thm  delivered  It  to 
the  mother,  remarking  that  it  needed  no  wit- 
nesses since  the  estate  was  all  personal.  This 
Instrument  vras  pronounced  to  be  the  legal 
will  of  the  testatrix.  This  sentence  was  af- 
firmed on  appeal.  The  eminent  Judge  (Sir 
William  Wynne)  who  delivered  the  opinion 
in  the  court  of  first  Instance,  after  remarking 
that  the  court  did  not  depend  on  the  opinions 
of  the  witnesses,  but  on  the  facts  to  which 
they  deposed,  observed:  "The  strongest  -and 
best  proof  that  can  arise  as  to  a  lucid  Inter- 
val Is  that  which  crises  from  the  act  itself 
of  making  the  will.  That  I  look  upon  as  the 
thing  to  be  first  examined,  and  if  it  can  be- 
proved  and  established  that  it  Is  a  rational* 
act,  rationally  done,  the  whole  case  is  proved. 
What  can  you  do  more  to  establish  the  act? 
*  *  *  Her^  is  a  rational  act,  rationally 
done.  In  my  apprehension,  where  you  are 
able  completely  to  establish  that,  the  law 
does  not  require  yen  to  go  further."  This 
rase,  as  wHl  readily  be  perceived,  goes  much 
further  than  we  are  required  to  go  In  the 
case  at  bar;  but  it  shows  the  strong  ten- 
dency of  the  courts  to  uphold  the  will  of  a 
testator  when  made  conformably  to  his  wish- 
es, who  at  the  time  of  the  act  done,  what- 
ever may  have  been  his  Immediate  anteced- 
ents, was  of  sound  and  disposing  mind  and 
memory,  and  gave  exhibition  of  such  facul- 
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ties  at  the  time,  and  by  the  dlqmdtUmi  of 
his  property  In  the  InBtniment  Itselt  Un- 
der this  view,  and  Inasmuch  aa  the  eridence 
Bhowa  without  contradiction  that  Judy,  on 
the  day  he  executed  hla  wfll,  poasesac^d  the 
necessary  testamentary  cai^ty,  we  hold 
that  the  dnnurrer  to  the  evidence  by  the 
proponents  should  have  prer^ed. 

As  to  the  Instmctlona,  speakta^  of  them 
in  a  general  way,  they  seem  in  the  main 
to  have  been  correct;  bat  It  Is  nnnecesaary 
to  scan  them  narrowly,  InasmwA  as  the  ver- 
dict Is  so  clearly  for  the  right  party  that  It 
Is  wholly  Immaterial  even  If  mot  did  occur 
In  them,  aa  It  should  not  be  permitted  to 
change  the  announced  result  This  haa  oftm 
been  so  decided  by  this  and  other  courts. 
Fitzgerald  r.  Barker.  9S  Uo.  «G1,  10  S.  W. 
45;  McFarland  T.  Helm,  127  Mo.  827,  29  S. 
W.  1080;  Greer  t.  Bank.  128  Ma  BS9.  80  S. 
W.  319:  Vogg  T.  Ballway  Go.  (Mo.  Sup.)  36 
S.  W.  M6;  Fox  T.  Wlndes,  127  Mo.  S13.  80 
a  W.  323;  Brabst  T.  Brock,  10  Wall.  610; 
Osborne  t.  Mo^an.  137  Mass.  1.  The  same 
line  of  remark  qtpllea  to  errora  allied  to 
have  occurred  In  rejecting  evidence  offered 
by  OMiteatants,  since  none  of  that  evldenee 
thus  rejected  reUted  to  anythliv  done  on  the 
day  of  the  factum. 

The  only  point  now  remaining  for  dis- 
cussion Is  whether  the  testimony  of  the  al- 
leged admlsdons  of  Mrs.  Belcher,  one  of  the 
iwoponents  of  the  will,  or  who,  at  least  was 
associated  with  that  side  of  the  ease,  though 
she  made  default  should  have  been  admit- 
ted In  evidence  against  the  proponents.  Such 
alleged  admissions  wen  the  following:  "She 
tiiought  the  old  man  old  and  feeble,  and  she 
did  not  consider  him  competent  to  do  busi- 
ness, and  nls  mind  was  not  what  It  was 
once:  or  something  to  that  effect"  l^ls 
admission  was  offered  to  be  proved  by  W. 
A.  Smith.  The  other  alleged  admission  was 
offered  to  be  proved  HUdebtand.  "She 
said  that  he  [testator]  waa.not  capable  of 
making  a  win  at  all  times."  There  are  an- 
thorlUes  in  this  state  to  the  csffect  that  such 
Admissions  are  competoit  evidence.  Bnt  on 
the  other  hand,  there  la  much  authority  ra 
the  contrary,  and  perhaps  the  gr»t  pre- 
ponderance of  the  autluvltles  la  oMiosed  to 
the  view  asserted  in  the  early  case  of  Arm- 
strong V.  Farrar,  8  Mo.  e&7.  See  Underh. 
Bv.  I  67,  and  cases  cited;  Freem.  Co-Ten. 
{2d  Ed.)  p.  m  I  100;  8  Am.  &  Eng.  Bna 
Law,  343;  11  Am.  &  Eng.  Euc.  Law,  1S7; 
Thompson  v.  Thompson,  13  Ohio  St  366; 
■O'Connor  v.  Madison  (MIchJ  57  N.  W.  107; 
i  Greenl.  Ev.  (14th  Ed.)  |  174.  But  be  this 
:a8  It  may,  It  Is  unnecessary  to  rule  the 
tpolnt  and  for  these  reasons:  The  admission 
that  Smith  stood  ready  to  establish  did  not 
go  to  the  capacity  of  Judy  to  make  a  will, 
but  to  his  competency  to  make  a  contract, 
and  our  decisions  all  show  that  a  man  may 
be  entlroly  competent  aa  to  the  former  whOe 
Incompetent  as  to  the  latter.  The  admission 
offered  to  be  proved  by  nildebrand  assrated. 


not  that  Judy  was  Incompetent  to  make  a 
win,  bnt  that  he  was  not  so  capable  ''at  aU 
times**;  non  constat  bnt  that  he  was  entire- 
ly competent  at  the  time  the  wfll  in  aues- 
tlon  was  made.  Adding  these  views.  It  re- 
sults that  the  Judgment  should  be  affirmed. 
AS  concur. 


OBNTRAL  COAL  &  COKE  CO.  v.  NIE- 
M£¥£R  LUMBER  CO. 
(Sapreme  Court  of  Arkansas.    March  12,  1396.) 

AQKXCT— EVIDRN'CB— NOTICB. 

In  an  action  for  the  price  of  ties  (dalmed 
to  have  been  sold  to  L.,  an  alleged  agent  of 
defendant  company,  plaintiff  testified  tiiat  be 
was  informed  bj  the  president  of  defendant 
that  L.  was  its  agent  for  the  purchase  of  ties, 
which  statement  was  denied.  Hdd,  that  evi- 
dence that,  prior  to  the  sale,  another  agent  of 
defendant  had  mailed,  postage  prepaid,  printed 
circulars  to  plaintiff,  showii^  that  L.  was  an 
independent  contractor  for  ties  to  be  furnished 
defendant  was  admissible  to  show  notice  by 
plalntltr  of  the  rdatlon  between  L  and  defend- 
ant oompany. 

Appeal  from  circuit  court,  VXUbc  county;  Ru- 
fns  D.  Heam,  Judge. 

Suit  by  the  Niemeyer  Lumber  Oompanv 
against  the  Central  Coal  &  Coke  Company. 
From  a  judgment  fca  plabitifl,  defendant  ap- 
peals.   Reversed.  ' 

Hudgtos  &  Estes  and  Scott  &  Jones,  tot  ap- 
pellant  L.  A  Byrne,  for  appellee. 

BUNN,  C.  J.  This  is  a  suit  by  tbe  plaintiff, 
the  Niemeyer  Lumber  Company,  against  the 
defendant,  the  Central  Coal  &  Coke  Company, 
for  the  smn  of  $690,  the  price  of  a  lot  of  cross- 
ties.  The  defendant  anwered,  denying  that  the 
plaintiff  had  ever  sold  and  delivered  to  It  any 
cross-ties  as  alleged,  and  also  that  It  owed  plain- 
tiff said  sum,  or  any  other  sum.  Trial  and 
Judgment  for  plaintiff  for  said  sum,  and  isilber- 
est  at  6  per  cent  per  annum  from  the  20th 
Mardi,  1^1,  and  defoidant  vpealed. 

The  only  material  question  In  this  ease  Is 
one  of  fact  irtiether  or  not  the  tlea  -were  sold 
to  defendant  or  to  Ito  agent  and  the  refusal  of 
the  trial  conrt  to  admit  oertahi  testhntmy  oO'er- 
ed  tij  defendant  bearing  upon  that  queatlcm. 
TbB  testlmoDy  of  A.  J.  Klemeyer,  oa  the  part 
of  the  plaintiff,  was  to  the  effect  that  witness 
ms  the  president  of  the  idalntlff  company  dur- 
hig  the  years  1883,  ISM.  and  1896,  and.  nUle 
acting  as  sudi  In  the  management  of  Its  biul- 
nesSt  be  casually  met  the  manager  of  the  de- 
fmdant  company,  one  W.  L.  Whltaker,  on  the 
streets  of  tbe  dty  of  St  Louis,  and  proposed 
to  sell  his  company  a  lot  of  cross-ties  which  the 
plaintiff  had  tor  sale  akmg  the  Sbreveport 
Branch  of  the  Cotton  Belt  Ballroad  In  Arkan- 
ua  and  Louisiana;  that  Whltaker  informed 
him  that  one  H.  L.  Lantes,  of  New  LewisvIIle. 
Ark.,  was  the  agent  of  or  re^ceented  his  com- 
pany In  that  locaUty,  and  reCsred  him  (Kle- 
meyet)  to  him  (the  said  Landes);  that  bnt  few 
words  were  spoken  between  them,  and  that  be 
did  not  ^etend  to  rememba  the  language  used 
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Whltaker  on  the  occaslao,  btrt  from  what 
he  said  he  was  impressed  wlOi  the  Idea  that  he 
represented  Landes  as  the  agent  of  his  com- 
pany tor  the  purchase  of  cross-ties  In  that  lo- 
cality. Whltak^s  testimony  was  to  the  rame 
effect,  as  to  the  meeting  and  the  nature  thereof; 
Tmt,  as  to  what  was  said  by  blm,  he  denies  that 
be  rquesented  Landes  to  be  the  agmt  of  Us 
company,  bnt  that,  on  the  contrary,  he  told 
Nlemeyer  that  be  conld  not  purchase  bis  cross- 
ties;  becanse  be,  on  the  part  of  his  company, 
had  ottered  Into  a  written  contract  theretofore 
with  Landes,  obligating  It  not  to  paichase  any 
cross-ties  in  that  localltr  except  from  lAxides. 
The  written  contract  was  exhibited  with  the 
testimony  of  one  Weatherby,  a  witmss  Cor  tbe 
defendant,  and  identified  by  talm.  This  con- 
tract ifhows,  not  that  Landes  was  the  agent  of 
or  remesented  the  defendant  company,  bnt 
that  he  <lAndes)  bad  tboeby  agreed  with  Qie 
defendant  company  "that  lie  would,  within  one 
year  from  tiie  Ist  November,  iSOS,  the  date 
tbereot  fomidi  and  deliver  to  it  lEiO,000  oak 
cross-ties  on  said  branch  road,  free  of  all  liens 
and  incmnlnances,— the  dellyety  to  be  made  at 
the  rate  of  12,{S00  per  month,  and  subject  to  In- 
spection,—and  to  famish  receipts  In  fun  from 
the  timber  owners,  hanlers,  and  tie  makoia 
with  whom  lAndes  should  contract,  and  said 
rece^tts  to  be  fnmlshed  on  or  before  the  aoth 
of  each  month,  and  to  show  ijayment  In  fall  for 
all  labor  performed  or  material  for  all  ties  de- 
llT^ed  during  the  precedliv  month.'*  Then 
follows  the  prices  to  be  paid  for  the  ties,  and 
when  to  be  paid.  The  cross-ties  jnircbased  of 
Landes,  to  be  delivered  to  tbe  d^iendant  com- 
pany, for  the  month  of  February,  18M,  which 
Inctnded  the  ties  for  which  this  salt  was 
brought,  were  pnrdiased  by  landes,  and  prop- 
er receipts  obtained  therefor  him  from  the 
owners,  as  be  reported  to  Whltaker  by  letter 
dated  March  13,  1884;  bat  Whltaker  declin- 
ed to  Iionor  his  draft  at  the  time  fOr  the  price 
tbereof,  because  Landes  had  not  sent  him  or  his 
company  the  receipts  as  provided  in  the  con- 
tract and,  without  ttie  draft  bdng  paid.  Landes 
was  not  able  or  did  not  pay  for  the  cross-ties 
be  had  purchased  from  the  owners  thereof. 
Tliereapcat  Landes  wait  to  St  Louis,  and  de- 
livered the  receipts  of  the  Nlem^yo-  Lumber 
Company,  dated,  "Waldo,  Ark.,  Feby<  28, 
18M,"  and  of  otoers.  This  was  oa  Bfarch  27, 
1804^  and  Whltaker  appears  thai  to  have  paid 
Landes  fbr  the  February  estimate.  Xjandes, 
from  some  cause,  failed  to  pay  Nlemeyer  & 
Ga,  notwithstanding  Its  releases,  ete.,  and  this 
suit  was  brought  to  charge  the  defendant  com- 
pany wfOi  the  amount. 

Nioueyer  and  WhltaJcer  were  the  only  wit- 
nesses to  their  conversation  on  tbe  streets  of 
St.  Louis  concerning  this  matter,  and  they  dif- 
fer widely  as  to  their  verslcms  of  It  The  de- 
fendant offered  to  prove  by  a  competent  witness 
—the  said  Weatherby,  who  was  Its  timber  a  sent 
In  the  locality  named— that  on  several  occa- 
sions during  the  months  of  January  and  Feb- 
ruary, 1894,  he  had  mailed,  postage  prepaid, 
printed  drcnlars  to  the  plaintiff  company  at 


Waldo,  Ark.,  which  showed  the  nature  of  the 
contract  between  defeaidant  and  Landes,  and 
the  relation  existing  betwe«i  them.  landes 
sa^  that  to  the  best  of  his  reodlectlon  he  pur- 
chased the  ties  from  plaintiff  about  January, 
18M.  The  object  of  the  testimony  offered  was 
to  show  that  plaintiff  had  notice  of  the  nature 
of  tiie  contract  between  defendant  and  landes 
beft>re  It  sold  the  ties  to  the  latter.  This,  we 
think,  was  germane  to  Ibe  issue  InviAved,  and 
should  have  been  admitted,  as  throwing  light 
upon  the  question,  concerning  which  the  testi- 
mony was  quite  Indefinite  and  uncertain,  to  say 
the  most  of  It.  If  tbe  plahitifl  bad  notice,  be- 
fore It  sold  to  Landes,  that  he  was  purchasing 
really  on  his  own  account  or  had  such  In- 
formation as  to  put  it  on  Inquiry  as  to  that  fact 
the  giving  oC  such  notice  to  It  was  certainly 
material,  unda*  the  clreumstanoes  of  this  cas^ 
since  the  evidence  of  landes'  alleged  agency 
was  Bomewhat  uncertain,  according  to  Mle- 
meyer's  own  tratbnony.  There  were  no  excep- 
tions to  the  Inatmctions  which  are  properly  be- 
fore us,  and  the  objection  to  the  manner  by 
which  tiie  jury  finally  made  up  their  verdict 
under  the  direction  of  tbe  court  need  not  be 
here  discussed.  For  tbe  refusal  of  the  court 
to  admit  tbe  testimony  <^ered,  tbe  judgment 
is  reversed,  and  tbe  cause  remanded,  with  di- 
rection to  proceed  not  Inconsistently  herewith. 


ST.  L0UI8,  L  M.  ft  B.  BT.  00.  v.  FERGU- 
SON. 

(Supreme  Oonit  of  Arkansas.    March  12, 1898.) 

IlTJURT  TO  EmPLOTB. 

Plaintlfl,  an  experienced  employe  of  a  rail- 
road company,  on  f^ing  to  be  paid  at  the  pay 
car,  according  to  directions,  knowing  that  the 
turntable  on  which  the  car  stood  was  about  to 
more,  seized  the  railinga  on  the  platform  of 
the  car;  and  an  employs  getting  off  the  car 
accidentally  etruck  plaintifTs  arm  so  as  to  loose 
his  hold,  and  caase  him  to  step  back,  catching 
and  mashing  his  foot  between  the  rail  of  the 
slow-moving  turiftable  and  the  rail  of  the  track. 
It  appeared  that  plaintiff  was  not  compelled  to 
go  on  the  car  while  on  the  turntable  for  his 
pay  by  fear  of  any  penalty  for  failure  to  do 
BO,  since  he  would  have  been  paid  elsewhere 
before  the  car  left  the  station.  Beid,  that  the 
company  was  not  guilty  of  negligence  in  fail- 
ing to  nave  a  safe  place  for  its  employes  to 
work. 

Appeal  from  circuit  court,  Miller  county; 
Bufua  D.  Beam,  Judge. 

Action  by  Dan  S.  Fergusm  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Oompany.  From  a  judgm^t  tor  plaintiff,  de- 
fendant ajv^als.   Reversed  and  dismissed. 

Dodge  &  Johnson,  for  appellant  Scott  & 
Jones,  tor  ai^eliee. 

HUGHES,  J.  Tbe  appellee  was  an  em- 
ployA  in  tbe  car  department  of  the  apitellant 
at  Texarkana.  Ark.,  and  was  Injured  by  hav- 
ing his  foot  masbed  between  the  rail  of  a  turn- 
table and  the  rail  of  the  railway,  as  he  was 
attempting  to  board  a  pay  car.  which  had 
been  placed  on  the  turntable  pre^aratoiy  to 
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being  turned  and  resuming  Its  waj  nortta  oo 
the  nUroad  track.  The  an^eUee  cbarges  In 
hhs  complaint  that  he  was  Injured  tbrough  the 
ne^lgence  of  the  appelant  In  falling  to  taaTe 
a  safe  place  In  which  to  pay  Its  empltqrte;  that 
be  was  Invited  by  the  ai^eUant  to  go  upon 
the  pay  car,  while  m  the  tumimble^  to  receive 
ills  pay;  and  that  while  attempting  to  go  upon 
tlie  car  he  seized  the  ralllnga  <m  each  aide  of 
the  car.  and  that  as  be  pnt  his  foot  on  a  step, 
for  the  purpose  of  going  upon  tbe  car,  some  one 
of  the  employ^  going  on  or  off  the  car  atmck 
hto  arm,  and  broke  his  hold  upoo  the  step,  and 
as  he  stepped  back  bis  foot  vas  caught  be- 
tween the  rail  of  the  tumtable  and  aererdy 
maahed,  etc.  Tbe  answer  of  the  appellant  de- 
nied nejdlgence,  charged  that  plaintiff  assnm- 
ed  the  risk  of  injury  In  going  upcn  tbe  car,  and 
that  be  was  guilty  (tf  contrlbutixy  neglig^M». 
Ver^  and  Judgment  for  appellee,  and  ap- 
peal to  this  court  by  appellant  The  erWence 
allows  that  tbe  employes  were  being  paid  off, 
on  the  pay  car,  while  It  was  on  tbe  turntable 
and  that  this  bad  been  customary;  that  tbe 
alienee  had  been  In  tbe  serrlce  of  the  railway 
Mmvany  at  Tezarkana  for  15  mmtlia  befbre 
the  accident,  and  that  he  was  a  man  49  years 
of  age,  and  waa  ezperi«iced,  and  familiar  with 
tbe  custom  of  paying  anpl^yte  in  that  way, 
and  liad  been  for  IS  mootbs;  tbat  be  bad  gone 
there  to  be  paid,  bdng  directed  to  do  so 
his  foreman;  that  there  were  many  em- 
ployfie  crowding  on  and  off  the  car  to  receive 
their  pay  as  their  names  were  called,  which 
was  custmnary.  When  fbe  app^ee's  name 
was  called,  be  made  an  attempt  to  go  xmfoa  tbe 
pay  car  by  seizing  the  raliinga,  and  that  at  the 
time  there  were  persuu  cot  tbe  idatform  hra- 
ryiog  off,  and,  by  iMune  one  ^khig  hla  arm, 
his  hsM  upon  tbe  ralUngs  waa  teoken,  which 
caused  him  to  step  back,  and  as  he  did  so  his 
foot  was  caught  and  maahed  between  the  rail 
of  the  tumtable  and  the  rail  of  tbe  track. 
Tbe  turntable  was  moving  slowly  at  the  time 
Ilia  foot  was  caught,  anil.  If  not  moving  at  the 
time  he  started  to  go  upon  the  car,  It  was  at 
that  Instant  about  to  move  round,  and  it  ap- 
pears that  tbe  appellee  understood  thla  The 
proof  tends  to  show  that  the  car  was  moving, 
as  be  first  attempted  to  board  It  If  he  liad 
used  ordinary  care,  he  would  hare  known  this, 
and  he  is  chargeable  with  knowledge  of  it 
The  danger  of  attempting  to  board  tbe  car, 
under  the  drcnmstanccs,  if  there  was  any,  was 
such  that  one  using  ordinary  care  coifld  have 
known;  and  as  It  appears  tbat  tbe  appellee, 
knowing  the  turntable  waa  moving,  or  that  It 
was  just  about  to  move,  at  the  time  lie  first 
started  to  make  tbe  attempt  to  board  It,  he  as- 
sumed the  risk  of  Injury  from  such  attempt 
It  Is  not  apparent  tbat  there  was  any  negli- 
gence upon  tbe  part  of  the  railway  company, 
and,  if  be  was  injured  through  the  n^lgcnce 
of  any  one,  it  was  either  through  his  own  want 
of  ordinary  care,  or  tbe  act  of  a  fellow  serv- 
ant, in  striking  his  arms  and  breaking  bis  hold 
upon  tbe  railings.  In  either  event  tbe  com- 
pany was  not  liable.    lie  was  not  Impelled  to 


attMupt  to  go  tqwn  tlie  car,  while  oo  tbe  turn- 
table, by  tbe  fear  of  any  penalty  for  failure  to 
do  BO,  or  fear  of  tiie  loss  of  any  right,  as  the 
evidence  abowa  be  could  and  would  have  bea 
paid  elsewhere  began  tbe  car  left  Texarkana. 
Reversed  and  dismissed. 


WINCHESTER  et  at  t.  BRTANT  et  aL 
(Supreme  Coart  of  Arkansas.    March  12,  1S86.) 

Replbvis— Provisce  op  Jcrt  —  IXTEaVBBTlOSr — 
IXSTRCCTfOSS— PBKKATCBI  JODOMKHT. 

1.  It  was  within  the  exdnslTe  province  of  the 
Jury  to  determine  the  truth  of  the  evidence 
where  it  was  conflitijng. 

2.  In  an  action  to  recover  certain  staves  and 
cord  wood  alleged  to  have  been  wrongfully  cut 
on  plaintifb*  land,  in  wlueh  action  the  state 
intervened,  daimiag  tluit  they  were  cnt  on  land 
to  which  it  had  tlB^  inatmctioDB  tliat,  if  any 

{tart  of  the  staves  were  cnt  from  land  belong- 
Dg  to  the  Btate,  and  in  such  catting  defendants 
were  trespassers,  they  could  not  find  aach 
staves  to  be  the  proper^  of  either  plaintiffs  or 
defendants,  were  properly  refused,  where  plain- 
tiffs and  defendants  had  elected  to  try  first 
the  issnes  joined  twtween  them,  and  afterwards 
the  right  of  the  state. 

3.  Where  it  appeared,  on  sach  trial,  that 
either  plaintiffs,  defendants,  or  tbe  state  were 
entitled  to  the  property  in  question,  and  the 
jury  fMind  that  plaintiffs  were  not.  it  remained 
to  aet»mlne  whether  the  state  was  entitled  to 
it,  and  therefore  a  judgment  for  defendants,  oo 
the  verdict  in  their  favor  as  against  plaintiffs, 
before  snch  right  of  the  state  was  determined, 
was  erroneous,  because  premature. 

Appeal  from  circuit  court,  Columbia  coun- 
ty; Charles  W.  Smith,  Judge. 

Action  by  E.  H.  Winchester  and  others 
against  L.  R.  Bryant  and  others.  From  a 
Judgment  on  a  verdict  In  favor  of  defend- 
ants, plaitttlffB  appeal.   Judgment  vacated. 

Jesse  B.  Moore,  for  appellants.  W.  IX 
Jameson,  Smead  A  Powell,  and  Glaughan  ft 
Sifford,  for  appellees. 

BATTLB,  J.  This  action  was  iHun^t  by 
E.  H.  Winchester  and  others  against  L.  R. 
Bryant  and  others,  to  the  TJnilon  drcnlt  court, 
to  recov^  the  possession  of  30,000  staves,  of 
tbe  estimated  value  of  f 1,200,  and  of  iS  cords 
of  wood,  of  the  estimated  value  of  $22.50. 
Plaintiffs  alleged  In  their  complaint  tbat 
these  staves  and  cord  wood  were  wrongfully 
cut  and  made  by  the  defendants  from  trees 
standing  and  growing  on  tbelr  (];^latlffs') 
lands,  to  wit,  sections  21,  27.  28,  34,  35.  and 
S.  H  of  section  26,  in  township  19  &,  in 
range  10  W.,  in  Union  county,  in  this  state, 
and  that  the  defendanto  have  possession  of 
and  bold  the  stares  and  cord  wood  without 
right 

The  defendanto  L.  B.  Bryant  and  Henry 
Knox  answered,  and  denied  tbe  ownership 
and  right  of  possession  of  plaintiffs  to  the 
staves  and  cord  wood,  that  their  co-defend- 
ants had  any  Interest  in  tbe  same,  and  tbat 
they  were  cut  on  sections  21,  22,  27,  and  2S, 
in  township  10  S.,  In  range  10  W.  They 
alleged  the  value  of  tbe  s^yes  to  be  $1,800, 
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and  of  the  cord  wood  to  be  $37.50,  and  that 
they  were  cut  on  the  N.  W.  ^  of  section  26, 
In  township  19  S..  In  range  10  W.,— the  lands 
of  T.  P.  Poole,— and  are  their  property. 
They  further  alleged  that  they  were  entitled 
to  the  possession  of  the  same,  and  were 
wrongfully  deprived  of  It  by  this  suit,  and 
asked  for  the  return  thereof,  or  the  ralue  as 
stated,  and  for  $500  as  damages. 

The  action  was  transferred,  on  application 
for  change  of  venue,  to  the  Coinmbla  circuit 
court. 

K  H.  Learning,  "deputy  timber  Inspector 
of  district  No.  1,  composed  of  the  counties  of 
Bradley,  Union,  and  others,"  filed  in  the  ac- 
tion what  he  called  an  Interplea,  and  alleged 
therein  that  27,000  staves,  or  other  large 
number,  and  15  cords  of  wood,  in  contro- 
versy, were  unlawfully  cut  and  made  by  the 
defendants  from  trees  standing  and  grow- 
ing on  the  N.  W.  U  of  section  26,  In  township 
19  S.,  In  range  10  W.,  In  the  county  of  Un- 
ion, and  that  the  land,  at  the  time  the  trees 
growing  and  standing  thereon  were  cut,  was 
the  property  of  the  state  of  Arkansas,  and 
that  the  staves  and  cord  wood  belonged  to 
the  same  owner,  and  asked  that  Judgment 
be  rendered  In  favor  of  the  state  for  the 
-same. 

Upon  the  filing  of  this  "Interplea"  the  de- 
fendants asked  that  the  "cause  proceed  to 
trial  upon  the  Issues  to  be  Joined  between 
the  Interpleader  and  defendants,"  and  the 
plalntlffB,  objecting,  asked  that  it  proceed  to 
trial  "upon  the  issues  Joined  between  the 
plaintiffs  and  defendants,"  and.  the  defend- 
ants consenting,  the  court  ordered  that  it  so 
proceed;  and  the  latter  issnea,  and  no  oth- 
■ers,  were  tried  by  a  Jury. 

The  plaintiffs  adduced  evidence  In  the  trial 
tending  to  prove  that  the  staves  and  cord 
wood  belonged  to  them,  and  the  value  th«e- 
«f.  and  that  they  were  entitled  to  the  pos- 
session of  the  same. 

On  the  other  band,  the  defendants  adduced 
evidence  tending  to  show  that  the  staves 
And  cord  wood  were  cut  and  made  from 
trees  on  the  N.  W.  %  of  section  26.  In  town- 
ship 19  8.,  In  range  10  W.,  and  no  part  of 
It  was  cut  on  plaintiffs'  land;  that  the  N.  W. 
^  of  section  26  formerly  belonged  to  Pete 
Foole.  and  was  forfeited  by  him  to  the  state, 
at  the  time  the  timber  was  cut  thereon,  for 
more  than  two  years,  on  account  of  the  non- 
payment of  taxes;  that  Poole  sold  the  tim- 
ber on  this  land  to  the  defendants,  and 
agreed  with  them  to  redeem  It;  that  In  pur- 
suance of  the  authority  given  them,  and  the 
«ale  by  Poole,  they  cat  the  staves  and  cord 
wood;  and  that,  some  time  after  the  same 
were  cut  and  hauled  away,  Poole  purchased 
■or  redeemed  the  N.  W.  14  of  section  26  from 
the  state  under  the  act  of  the  general  as- 
sembly entitled  "An  act  to  authorize  the  re- 
demption of  lands  so}d  for  taxes  after  they 
bave  been  deeded  to  the  state,"  approved  April 
■9,  1891.  and  the  acta  amendatory  thereof. 

InBtmctions  were  given  by  the  court  to 


the  Jury,  at  the  instance  of  plaintiffs,  and 
at  the  Instance  of.  the'  defendants  over  the 
objections  of  the  plaintiffs,  and  were  asked 
for  by  the  plaintiffs  and  refused  by  the 
court  We  consider  It  necessary  to  set  out 
only  the  Instructions  which  were  refused, 
and  only  two  of  those.    They  are  as  follows: 

"f2)  The  Jury  are  instructed  that  if  they 
believe,  from  the  evidence,  that  any  part  of 
the  staves  In  controversy  were  cut  from  the 
lands  which  then  belonged  to  the  state  of 
Arkansas,  and  that  the  defendants  were  tres- 
passers In  such  cutting,  then  they  cannot 
find  such  staves  to  be  the  property  of  either 
party  to  this  trial." 

"(5)  The  court  instructs  the  Jury  that  If 
they  find,  from  tbe  evidence,  that  the  defend- 
ants were  trespassers  on  the  said  N.  W.  % 
of  section  26,  and  that  tbe  title  of  said  land 
was  in  tbe  state  of  Arkansas,  and  that  the 
defendants  so  entered  [on  said  quarter  sec- 
tion] and  cut  any  part  of  the  staves  In  con- 
troversy from  said  land,  and  that  the  state 
has  Interpleaded  In  this  suit  for  such  staves, 
then  the  Jury  cannot  find  the  title  of  snch 
part  of  said  staves  In  favor  of  either  plain- 
tiffs or  defendants." 

The  jury  returned  the  following  verdict; 
"We,  the  jury,  find  for  the  defendants  Hen- 
ry Knox  and  L.  R.  Bryant  27,000  of  the 
staves  in  controversy,  of  the  value  of  f35 
per  thousand,  of  tbe  aggregate  value  of  $ffr6, 
with  Interest  thereon  at  6  per  cent  per  an- 
num from  December  22,  1894;  also,  15  cords 
of  wood  In  controversy,  of  the  value  of  |1.60 
per  cord,  of  the  aggregate  value  of  $22.50, 
with  Interest  at  6  per  cent,  from  December 
23,  1894." 

A  Judgment  was  rendered  in  favor  of  the 
defendants,  Knox  and  Bryant  against  the 
plaintiffs,  for  the  27,000  staves.  If  to  be  had, 
and.  If  not  for  the  sum  of  $697.60,  and  6  per 
cent  per  annum  Interest  thereon  from  the 
22d  of  December,  1894.  This  judgment  was 
rendered  subject  to  the  right  of  the  state  of 
Arkansas,  and  was  exceptad  to  by  the  plain- 
tiffs, and  was  stayed  for  60  days. 

Plaintiffs,  after  filing  motion  for  a  new 
trial,  which  was  overruled,  and  a  bill  of  ex- 
ceptions, appealed. 

Appellants  earnestly  Insist  that  the  ver- 
dict was  contrary  to  the  evidence.  The  tes- 
timony produced  by  the  appellants  and  that 
Introduced  by  the  appellees  were  In  Irrecon- 
cilable conflict  If  the  latter  be  true,  appel- 
lants were  not  entitled  to  the  staves  or  cord 
wood.  It  was  within  the  exclusive  province 
of  the  Jury  to  determine  the  truth  of  the 
evidence.  We  cannot  set  aside  their  verdict 
because  we  may  be  of  the  opinion  that  they 
erred  In  so  determining.  As  against  appel- 
lants, it  was  sustained  by  evidence,  except 
as  to  the  interest  and  as  to  them  should  not 
be  set  aside  as  to  the  right  to  the  Btavea 
and  cord  wood  and  the  value  thereof. 

The  circuit  court  did  not  err  In  refusing  the 
Instructions  asked  for  by  the  appellants. 
The  state  of  Arkansas  was  virtually  and  in 
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eflCect  made  and  recognised  u  &  put?  to  i 
the  action,  and  Mff****^  the  property  In  con- 
troveny  l>7  virtue  of  ber  litle  to  tbe  land  on 
whlcb  tbe  itaveB  and  cord  wood  were  cut 
Aj^pellants  and  appellees  elected  to  try  tbe 
Issues  joined  by  tbem  first,  and  tben  tbe 
rlffbt  of  tbe  -state  to  tbe  property.  Tbe  Jury 
tried  tbe  Issues  as  tbey  w«e  presented  to 
them,  and  fonnd  against  the  appellants. 
Harlng  elected  to  try  the  Issues  in  the  order 
and  manner  tbey  were,  appellants  have  no 
rl^t  to  comjilaln  that  they  were  so  tried. 

According  to  tbe  evidence  one  of  tbe  three 
parties  to  tbe  action,  the  plaintiffs,  defend- 
ants, or  state,  were  entitled  to  tbe  property. 
The  Jury  found  that  appellants  were  not 
Their  verdict  to  that  atent  Is  sustained  by 
evidence.  The  only  other  question  to  deter- 
mine was,  was  the  state  entitled  to  It?  If 
It  was  not  then,  according  to  the  verdict 
the  appellees  were  entitled  to  a  Judgment 
for  the  property.  But  the  court  erred  In 
rendering  judgment  In  fnvor  of  tbe  appdleea 
for  the  pn^mrty  before  the  state's  right  to 
the  same  was  detnmlned.  Until  tben,  it 
could  not  be  adjudged,  and  It  did  not  ap- 
pear, that  tbe  appellees  were  entitled  to  the 
judgment  As  to  whether  the  state  or  ap- 
pellees were  entitled  to  tbe  property  or  Its 
possession  was  not  decided.  Tbe  judgment 
upon  the  verdict  should  have  hem  snsp«nded 
until  tbe  state's  right  should  be  detennlned, 
and  tben  rradered  accordingly. 

Tbe  appellees  are  not  entitled,  under  any 
drcumstuces,  to  a  Judgment  against  appd- 
lonts  fOT  Interest  on  tbe  value  of  the  staves 
and  cord  wood  from  the  22d  of  December, 
1894,  as  they  were  not  taken  from  their  pos- 
session until  the  24th  of  December.  1894. 

The  Judgment  is  set  aside,  and  the  cause  to 
remanded,  with  Instructions  to  tbe  court  to 
proceed  in  accordance  with  this  opinion. 


FERGUSON  T.  WILLIAMS. 
(Supreme  Court  of  Arkansas.    March  12, 1808.) 

HUSBAKD  AND  WlFB  —  LlABILlTT  tOM  WlVS'B 

ANTiKUpnAL  Debts. 
A  hasband  la  liable  for  the  antauptlal 
debts  of  his  wife. 

Appeal  from  circuit  court,  Washington 
counts;  Edward  S.  McDanlel,  Judge. 

Action  by  James  A.  Ferguson  against  O. 
J.  Williams.  From  a  judgment  dismissing 
his  complaint  on  demurrer,  plaintiff  appeals. 
Reversed. 

T.  U.  Gunter,  tor  appellant 

RIDDICK,  J.  The  only  question  In  this 
case  Is  whether  a  husband  Is  liable  for  tbe 
antenuptial  debt  of  his  wife.  The  circuit 
court  before  the  decision  of  this  court  in 
Kles  V.  Toung,  64  Ark.  — ,  42  8.  W.  OBO. 
held  that  the  husband  was  not  liable,  sus- 
tained a  demurrer  to  the  compliant  on  that 
ground,  and  dismissed  the  action.  The  ques- 


I  lion  having  been  determined  tbe  oth«  way. 
In  above^nendoned  case,  tbe  Ju^^ment  to  re- 
versed, and  cause  remanded,  with  an  order 
to  overrule  tbe  demnrrw. 


HOWARD  T.  MANNING. 
(Sapreme  Court  of  Arkansas.    March  12. 
1898.) 

SXKOUTORS  AITS  ADHnnsTRATOBS— ACCWUKTIXa — 
iKTBRBST. 

It  was  error  to  arbitrarily  charge  an  ad- 
mioistrator,  In  audftinK  ills  account,  with  inter- 
est at  10  per  cent,  on  all  moneys  received  by  him 
from  10  days  after  receipt  thereof,  without  any 
investigation  as  to  whetner  ft  was  leaaonable 
to  do  so. 

Appeal  from  circuit  court  Tell  county; 
Jeremiah  8.  Wallace.  Judge. 

J.  H.  Howard,  as  administrator  of  the  es- 
tate of  Richard  Hood,  deceased.  Sled  his  sec- 
ond annual  settlement  In  the  probate  court 
to  which  M.  G.  Manning  filed  exceptions, 
which,  being  oTemiled,  and  the  account  con- 
firmed, said  Manning  appealed  to  the  circuit 
court  From  a  judgment  confirming  the  re- 
port of  an  auditor  to  whom  said  account  was 
referred  the  administrator  appeals.  Revers- 
ed. 

J.  il.  I^ker  and  Ros^  Hemingway  &  Rose, 
for  appellant   M.  J.  Uaunlng,  tor  aro«Uee. 

HUGHES,  J.  Tbe  appellant  as  adminis- 
trator ta  Che  estate  of  Richard  Hood,  de- 
ceased, filed  bis  second  annual  settlement 
of  said  estate  In  tbe  probate  court  of  Yeil 
county.  Tbe  appellee  filed  ezceptioms  tb»e- 
to,  which  were  by  the  court  overruled,  and 
the  account  was  confirmed  by  tbe  probate 
court  Manning  appealed  to  the  circuit 
court  After  hearing  part  of  Ibe  evidence  In 
the  case,  the  circuit  court  referred  the  ac- 
count to  an  auditor  to  be  stated,  with  direc- 
tions to  charge  the  admlnistiator  with  10 
per  cent,  per  annum  Interrat  upon  all  mon- 
eys received  by  him  as  administrator,  com- 
mencing 10  days  after  its  receipt  to  com- 
pute tbe  Interest  and  to  credit  tbe  adminis- 
trator with  interest  at  the  some  rate  on  all 
sums  paid  out  by  him  trom  tiw  time  the 
same  was  paid  out.  The  auditor  maOs  tbe 
statement  accordingly,  charging  and  credit- 
ing Interest  as  dtarected,  and  made  bis  report 
to  the  court  which  was  approved  and  con- 
firmed by  the  court  overrnllng  oU  excep- 
tions thereto,  ezc^t  one  Item  of  f24.  Tbe 
appellant  excepted  to  tbe  order  refenliMS  the 
account  to  an  auditor,  and  to  the  directlw 
to  tbe  auditor  to  charge  interest  as  afore- 
said, and  bis  exceptions  were  overruled.  He 
also  filed  exceptions  to  many  Itms  In  the 
auditor's  report  among  them  an  exception  to 
charging  tbe  Intwest  aa  charged  as  afore- 
said. Tbe  court  overruled  tbe  exertions  t* 
tbe  r^rt  except  aa  to  tbe  iton  of  and 
directed  tbe  auditor  to  restate  the  account 
leaving  out  said  Item,  which  was  done  ae- 
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cwdini^,  and  the  court  therenpim  ftpproved 
and  conflrmed  the  said  report,  to  wblch  the 
administrator  excepted,  and  appealed  to  tills 
court 

Unch  evidence  seems  to  hare  been  heard 
by  the  auditor  In  statUig  the  account,  and 
by  the  court  in  considering  the  exceptions  to 
his  report,  but  none  of  It  is  preserved  in  a 
bill  of  exceptions,  and  tve  cannot  know  what 
it  was.  Zt  Is  not  presmted  for  our  consid- 
eration. But  the  order  of  the  court  in  re> 
gard  to  the  Interest  appears  In  the  record, 
and  Is  a  part  of  it  The  question  Is  pre- 
sented, therefore,  whether  tha«  Is  error  in 
this  order,  and  in  confirming  the  auditor's 
report  In  charging  Interest  at  the  rate  and 
for  the'  time  as  charged  In  accordance  vrlth 
the  directions  of  said  order.  It  seems  that 
rhis  order  directing  the  auditor  to  charge  in- 
lerest  at  tlie  rate  of  10  per  cent  per  umnm 
from  10  d^s  after  the  occurring  of  each 
Item  of  the  account  was  made  In  limine, 
without  Investigation,  and  was  arbitrary; 
and  that  the  auditor  was  left  no  power  or 
discretion  In  the  premises  to  do  otherwise 
than  ob^  the  direction  of  the  order,  re- 
gardless of  what  might  appear  If  he  had 
been  pwmitted  to  ascertain  by  evidence 
whether  it  was  just  and  equitable  to  so 
charge  the  interest  at  the  highest  conven- 
tional rate  teom  the  time  the  order  directed 
talm  to  compute  it  Sand,  ft  H.  Dig.  pro- 
vides: 

"Sec.  103.  If,  on  the  return  of  any  tn- 
Tentory,>or  at  any  other  time.  It  shall  ap- 
pear to  the  satisfaction  of  the  court  thiat 
there  Is  a  surplus  of  mon^  In  the'  hands  of 
any  executor  or  administrator  that  will  not 
shortly  be  required  for  the  expenses  of  ad- 
ministration or  the  payment  of  debts,  such 
court  shall  have  discretionary  power  to  or- 
der the  executor  or  administrator  to  lend  out 
such  money  on  such  time  and  such  security 
as  may  be  approved  by  the  court. 

"Sec  101.  All  Interest  received  by  execu- 
tors and  administrators  shall  be  assets  in 
their  hands;  and  If  they  lend  the  money  of 
the  deceased  or  use  It  for  their  private  pur- 
poses, they  shall  be  charged  with  interest 
thereon  for  the  use  of  the  estate. 

•'Sec.  106.  The  court  shall  exercise  equi- 
table control  in  making  executors  and  ad- 
ministrators accountable  for  Interest  accru- 
ing to  the  estate  on  account  of  money  loaned 
by  them  belonging  to  the  estate,  or  other- 
wise, and  for  that  purpose  may  talte  testi- 
mony or  examine  the  executor  or  adminis- 
trator on  oath." 

The  probate  court  has  the  same  power  and 
discretion  to  compound  Interest  as  to  fidu- 
ciaries under  the  supervision  of  the  court  as 
a  chancellor  has.  Price  v.  Peterson,  38  Arl£. 
49i.  The  Missouri  statute  making  executors 
and  administrators  liable  for  Interest,  and 
in  regard  to  the  discretionary  power  of  the 
court  In  fixing  the  rate,  etc..  Is,  If  not  ex- 
actly, substantially,  the  same  as  that  above 
quoted.   The  supreme  court  of  Missouri,  In 


a  well-considered  opinion,  in  Cruce  v.  Croce, 
81  Mo.  683,  says:  "In  HoUister  t.  Barkley. 
U  N.  H.  511,  Chief  Justice  Parker  remarks: 
*Such  interest  Is  allowed  In  equity  as  Is  just 
and  reasonable.  N.  ¥.  Gh.  Bules,  79.  And 
it  is  Just  and  reasonable  to  allow  Interest 
on  all  sums  which  are  due  and  payable,  or 
from  the  time  there  should  be  a  rest  In  the 
accounts.'  *  *  *  A  trustee  Is  accountable 
for  all  Interest  or  profltii  actually  received 
by  him  from  the  trust  fund,  whether  used  In 
his  inlvate  business  or  otherwise  employed 
by  him.  *  *  •  He  Is,  at  all  events,  ac- 
countable tor  such  Intemt  or  profits  as  he 
might  have  obtained  by  the  exercise  of  rea- 
sonable skill  and  eiEertton  in  the  manage- 
ment of  the  fund,  whenever  the  character  of 
his  trust  or  the  relation  which  he  holds  to 
the  fund  requires  him  to  make  It  productive. 
In  all  such  cases  he  Is,  at  least,  accoimtable 
for  such  gains  and  profits,  although  the  ac- 
tual gains  and  prt^ts  may  be  less.  The  bur- 
den of  accounting  for  the  actual  gains  and 
profits  rests  on  the  trustee.  Perry,  Trusts, 
I  471;  Jones  v.  Vocall,  15  Bear.  888.  If  he 
falls  or  refuses  to  furnish  evidence  of  them, 
he  Invites  the  rule  which  shsll  most  nearly 
approximate  his  actual  gains,  and  leaves  no 
advantage  or  benefit  to  him  by  reason  of 
bis  silence.  Where  a  trustee  uses  In  his  pri- 
vate business  the  trust  fund,  he  is  prima 
facie  liable,  at  least  for  the  legal  rate  of 
Interest  for  the  use  of  money.  Jones  t. 
Foxalt  Id.;  Rocke  v.  Hart,  U  Ves.  58;  Wil- 
liams r.  Powell,  15  Beav.  461.  By  legal 
rate,  I  allude  to  that  rate  which  the  law 
attributes  to  contracts  in  the  absence  of  stip- 
ulation upon  the  subject  Where  It  appears 
in  proof  that  a  higher  rate  could  easily  be 
obtained,  the  trustee  should  be  accountable 
for  anch  higher  rate,  always,  of  course, 
within  the  rates  permitted  by  law."  Cruce 
V.  Cruce,  Si  Mo.  685;  Frost  v.  Winston,  32 
Mo.  488.  It  is  said  In  Cruce  v.  Cruce.  81 
Mo.  683,  that  lUe  practice  in  equity  In  char- 
ging trustees  with  Interest  Is  unfortunately 
by  no  means  uniform;  that  "there  never  was 
an  absolute  rule  governing  the  rate  of  Inter- 
est or  the  liability  to  pay  compound  Inter- 
est" Barney  v.  Sanders,  16  How.  542;  Fox 
V.  Wilcocks,  1  Bin.  IM;  Hook  v.  Payne,  14 
Wall.  252.  If  an  administrator  negligently 
permits  funds  of  the  estate  to  lie  Idle,  In- 
stead of  applying  them  to  the  payment  of 
debts  or  other  liabilities  of  the  estate,  or, 
where  that  cannot  be  done.  Investing  them 
safely,  so  as  to  yield  Interest  for  the  estate, 
he  Is  liable  to  be  charged  with  Interest  at 
the  usual  rate,  or  at  such  rate  as  be  might 
by  reasonable  skill  and  diligence,  have  ob- 
tained, commencing  from  the  time  when  the 
payment  ought  to  have  been  made.  Woer- 
ner.  Am.  Adm'n,  cases  cited  section  611. 
An  administrator  collecting  money  for  an 
estate  should  report  the  same  to  the  probate 
court  as  early  as  practicable,  that  the  court 
may  order  It  loaned  out  If  it  will  not  shortly 
be  needed  to  pay  expenses  of  adminlstratlcHi 
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or  debts  of  tbe  estate.  It  was  error  to  chsrg* 
the  admlolstrator  arbitrarily  wltb  Interest 
at  10  per  cent,  the  bisbest  legal  rate,  from 
10  days  after  It  was  received  by  bim,  with- 
out it  appeared  upon  Investigation  that  it 
waa  Jost  and  reasonabte  to  do  so;  and  for 
this  error  the  Judgment  herein  must  be  re- 
versed, and  remanded  for  a  new  trial  aa  to 
the  order  pertaining  to  tatereat.  In  accord- 
ance wltb  the  principle  herein  laid  down. 
As  to  other  matters  than  the  Interest  char- 
gets,  the  case  mast  be  afllnned,  a>  there  was 
mnch  erldence  taken  In  regard  to  fliem  which 
la  not  presented  by  bill  of  ezc^tlona,  and 
we  must,  therefore,  preBnine  that  aa  to  these 
tlie  Judgment  of  the  conrt  la  coirect  AlBrm- 
ed  aa  to  all  matters  except  the  otisr  direct- 
ing the  auditor  to  charge  Interest  at  10  per 
cent,  per  annnm  on  all  sums  received  by  him 
from  the  date  of  their  receipt  and  the  con- 
firming of  the  auditor's  r^rt  as  to  this,  as 
to  which  the  judgment  Is  reversed,  and  the 
cause  Is  remanded  for  a  new  trial. 


BL<ASS  et  al.  v.  ERBEn. 

(Supreme  Court  of  Arkansas.    March  12. 

1888.) 

£xBHPTioNB— Time  op  AMSRTiKa  Claim. 

The  claim  of  exemption  of  property  or  mon- 
ey seized  under  garoiahment  may  be  asserted 
after  rendition  of  judgment  against  the  gar- 
nishee. 

Appeal  from  circuit  court,  Pulaski  county; 
Joseph  W.  Martin.  Judge. 

Action  by  Gus  Blass  &  Co.  against  Sarah 
Brber,  commenced  In  Justice's  court.  In 
which  there  was  a  Judgment  for  plaintiffs 
against  defendant,  and  also  against  A.  Ixif- 
ton,  as  garnishee.  Defendant  appealed  to 
the  circuit  court  from  a  Judgment  disallow- 
ing In  part  her  claim  of  exemption  at  the 
debt  involved  In  the  garnishment.  From  a 
Judgment  allowing  the  exemption  claimed, 
plaintiffs  appeal.  Affirmed. 

W.  T.  Tucker,  for  arodlanta.  Fulk  ft  Folk, 
for  appdlee. 

BUNN,  C  J.  This  la  a  controversy  over 
ft  claim  of  exemption  of  a  debt  involved  In 
a  garnishment  proceeding,  begun  in  one  of 
the  Justice  of  the  peace  courts  of  Pulaakl 
county,  where  the  claim  of  exemption  was 
disallowed  In  part,  and,  on  appeal  to  the 
Second  division  of  the  circuit  court,  was 
there  allowed,  from  wblcb  Judgment  of  al- 
lowance the  plaintiffs  In  garnishment  took 
the  appeal  to  this  court  Gus  Blasa  ft  Co., 
In  said  Justice  court,  recovered  Judgment 
against  Mrs.  Sarah  Erber.  Afterwards  the 
plaintiffs  filed  tbelr  complain^  and  thereon 
their  allegations  and  Interrogaterles,  against 
one  A.  Lofton,  aa  garnishee,  alleging  that  he 
was  owing  or  had  money  in  Ids  bands  be- 
longing to  Sarah  Erber,  amounting  to  the 
sum  of  |100;  and  Interrogatories  according- 


ly were  propounded.  The  writ  of  gamlah- 
ment  was  Issued  and  served,  and  made  re- 
turnable on  the  20th  April,  1S8G.  On  the 
15th  April,  1896,  Lofton,  by  his  attorney,  an- 
swered that  he  had  funds  In  his  haods  t*e- 
longlng  to  Sarah  Erber,  amounting  to  the 
sum  of  9100.  Sarah  Erber  gave  notice  that 
she  would  file  her  schedule  and  claim  of  ex- 
emption against  this  debt  on  Oie  20th  April, 
the  return  day  of  the  gamisbmeBt;  and  on 
that  day  accordingly  filed  her  schedule; 
claiming  the  f  100  as  exempt,  and  thereupon 
supersedeas  was  issued  on  that  di^.  The 
notice  bears  no  date,  as  we  can  see  from  the 
record,  but  presumably  It  was  witbin  proper 
time.  On  the  same  d^  (the  20th  April),  Mrs. 
A.  Lofton  answered  for  A.  Lofton,  the  gar- 
nishee, that  he  waa  Indebted  to  the  defend- 
ant, Sarah  Erber,  In  the  sum  of  $239;  and 
thereupon  the  court  rendered  Judgment 
against  the  garnishee  for  the  sum  of  $85.80 
In  favor  of  the  plaintiffs,  Gus  Blass  &  Co.. 
which  was  less  than  the  balance  of  the  ^39, 
aftOT  deducting  the  f  100  exemption  thereto- 
fore allowed  tbe  defendant,  and  a  aupera^- 
deas  was  granted  tor  9148  In  faw  of  de- 
fendant On  tbe  6th  day  of  May,  1806.  the 
defendant  filed  a  second  schedule,  In  which 
she  stated  and  claimed  ttie  |239,  admitted  to 
be  owing  her  by  the  garnishee;  but  the 
court  refused  to  issue  snpersedeas  on  this 
schedule  and  claim,  and  defendant  appealed 
to  the  circuit  court,  where  her  claim  was  al- 
lowed, and  plahitUte  appealed  to  tills  court,  as 
stated. 

All  questions  of  notice  of  filing  schedule 
and  clalih  of  exemption  were  waived  by 
plaintUTs'  appearance  and  contesting  same. 
:^wn  T.  Don^rhey,  46  Ai^  401;  Garrett  v. 
Wade,  Id.  493.  The  same  may  be  said  of 
the  objection  to  tbe  affidavit  for  an>eaL 
Elder  v.  Crabtree,  5B  Arte  1T7,  20  S.  W.  817. 
The  schedule  and  claim  of  eswmptloo  are  in 
due  form,  the  record  Bhowing  the  Judgment 
was  for  a  debt  on  contract,  and  tbe  only 
question  therefore  left  for  our  consideni- 
tiim  Is:  Waa  the  claim  of  exemption  avail- 
able, being  filed  after  tiie  rendition  of  the 
Judgment  against  the  garnishee,  and  thus 
fixing  the  funds  of  defendant  In  his  hands? 
Thla  is  a  mooted  question,  being  determined 
In  some  Jurisdictions  apparently  as  against 
the  validity  of  tiie  claim,  but  In  othera  In  fa- 
vor  of  It  The  latter  is  the  doctrine  of  the 
text-boi^  snd  doubtless  la  snHwrted  by  ttie 
weight  of  authority.  At  all  erats,  It  Is 
the  doctiine  of  this  court  as  announced  In 
Robinson  v.  Swearlngen,  55  Ark.  %  17  S.  W. 
365,  where  this  court  uses  the  following  lan- 
guage OB  the  subject:  *'A8  to  neentlons,  it 
Is  established  that  the  ^m  [of  eittmptlon] 
may  be  asserted  at  any  time  before  aale; 
and  we  think  It  apparent  that  no  dIstlBctlon 
was  lubended  or  made,  either  In  the  coastl- 
tntlon  or  statute,  betweeu  ordinary  »ecu- 
tlona,  *other  process,'  and  attachmmta  not 
specific,  as  to  the  right  ftf  tbe  claimant  to 
assert  his'  claim.   A  Judgment  sustalidng  aa 
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attacbment,  and  ordering  the  attached  prop- 
«rty  sold,  follows  an  Inquiry  quite  apart 
from  the  defendant's  claim  of  exemption, 
and  la  concIusWc  only  as  to  matters  InTolved 
In  the  Inquiry.  We  do  not  mean  that  the 
-claim  of  exemption  may  not  be  set  op  and 
-determined  prior  to  or  along  with  the  issue 
upon  the  attachment,  but  simply  that  an  or- 
dinary determination  of  the  latter  does  not 
Include  the  former.  There  1b  nothing  in  the 
record  by  which  It  appears  that  the  court 
inquired  Into  or  adjudged  the  defendant's 
-claim  of  homestead  in  the  order  of  sale,  and 
we  can  indulge  no  presumption  to  that  ef- 
fect. There  being  no  adjudication  of  this 
right,  the  defendant  was  at  liberty  to  assert 
it  in  a  manner  provided  by  statute  at  any 
time  before  sale,  whereupon  It  becomes  the 
duty  of  the  clerk  to  issue  the  supersedeas." 
That  was  a  case  of  property  taken  under  an 
order  of  attachment,  and  on  final  hearing  or- 
dered sold  to  pay  the  debt  adjudged  against 
the  defendant;  but,  by  strict  analogy,  tlie 
Tule  in  case  of  property  seized  under  garnish- 
ment proceedings  Is  necessarily  the  same,  as 
to  the  time  within  which  the  exemption 
•claims  may  be  asserted;  the  equity  of  the 
role  being  stronger  in  the  case  of  gamlsb- 
-ment,  where  the  defendant  Is  not  made  a 
<purty,  than  in  an  attachment,  where  he  la  a 
necessary  party,  and  Is  always  made  such. 
Our  attention  has  been  called  to  the  deci- 
sion In  the  case  of  Randolph  t.  Little,  62  Ala. 
896,  In  support  of  the  opposite  doctrine;  but, 
<m  careful  Inspection,  it  will  appear  that  the 
dissenting  opinion  in  Webb  v.  Edwards,  46 
Ala.  17,  upon  which  Randolph  t.  Little  is  ex- 
ipressly  based,  was  to  the  effect  that  evi- 
dences of  Indebtedness  owing  by  a  garnishee 
'to  the  defendant  In  Judgment,  and  other 
•choses  ta  action,  were  not  the  aubject  of  ex- 
■empUon  under  the  peculiar  statutes  of  Ala- 
bama. The  question  of  time  when  the  claim 
should  be  filed  was  not  discussed,  and  does 
not  appear  to  have  been  relied  on.  How- 
•vret  that  may  be,  the  rule  we  have  adopt- 
ed, and  the  true  rule,  la  that  until  the  money 
•or  the  proceeds  of  the  property  have  been 
veld  actually  to  the  plaintiff,  and  thus  ap- 
propriated towards  the  satisfaction  of  the 
Judgment,  the  defendant  has  a  right  to  as- 
sert his  claim  of  exemption;  but  the  money 
adjudged  to  be  In  the  bands  of  or  owing  by 
the  garnishee,  or  the  proceeds  of  the  prop- 
«rty  in  his  hands,  when  once  paid  to  the 
plaintiff  towards  the  satisfaction  of  his  Judg- 
ment, cannot  be  recalled  at  the  Instance  of 
the  defendant.  Affirmed. 


HEMOBANDUH  BBdSIONS. 


BREWER  T.  HUBBS  et  al.  (two  cases). 
BREWER  T.  FOWLER.  (Ooort  of  Appeals  of 
Kentucky,  March  5.  1898.)  Appeal  from  cir- 
cuit court,  Hardin  county.  "Not  to  be  oflBcifllly 
reported.'    Action  by  John  Q.  Brewer  against 


Samuel  T.  Hubbs  and  others,  and  by  Stella 
Hnbbs  and  Pearl  Hubbs  against  John  Q.  Brew- 
er, and  by  Bettie  Fowler  against  John  Q.  Brew- 
er. Judgment  in  all  the  cases  against  Brewer, 
and  he  appeals.  Reversed.  Marriott  &  Fan- 
rest,  for  appellants.  S.  H.  Bash,  3.  P.  Hobson. 
Pairleigh  &  Strauss.  H.  L.  Stith,  and  J.  D.  Ir- 
win, for  appellees. 

GUFFY,  J.  By  consent  these  three  appeals 
are  heard  together,  and  in  fact  seem  to  be  ap- 
peals taken  from  judgments  in  three  distinct  ac- 
tions, which  seem  to  have  been  consolidated  in 
the  court  below.  On  the  21st  of  June,  18B3. 
the  appellaat.  Brewer,  Instituted  his  action  In 
the  Hnrdin  circuit  court  against  Samnel  Hubbs, 
William  Brown,  Charles  Dugan,  and  James  Me- 
MilHn.  It  is  sabstantially  alleged  in  the  peti- 
tion that  appellant  was  the  husband  of  Nannie 
Brewer,  who  died  shortly  before,  not  owing 
debts  of  any  kind,  and  that  the  defendants  Wil- 
liam Brown,  Obarles  Dugan,  and  James  McMil- 
lin,  had  executed  their  notes  for  sundry  sums 
of  money  to  the  said  Nannie  Brewer,  and  that 
the  said  defendants  and  Samnel  Hubbs  had  con- 
spired and  confederated  together,  and  procured 
said  notes  from  his  said  wife,  and  fraudulently 
obtained  a  transfer  of  them,  and  fraudulently 
obtained  possession  of  the  notes;  and  plaintiff 
claimed  that,  as  surviving  hnsband,  he  (Brew- 
er) was  the  owner  of  and  entitled  to  the  Imme- 
diate pDssesston  of  said  notes,  and  prayed  judg- 
ment for  the  recovery  of  same,  ana  for  a  judg- 
ment that  lie  was  the  owner  thereof,  and  aake<l 
that  defendants  be  enjoined  and  restrained  from 
transferring  said  notes,  or  In  any  wise  destroy- 
ing or  mutilating  them,  and  that  McMHlln  be 
enjoined  and  restrained  from  paying  to  either 
of  his  co-defendants  the  notes  executed  by  him. 
Afterwards  an  amended  petititm  was  filed  in 
which  Susan  Hubbs,  Stella  Hubbs,  Pearl 
Hubbs,  Mary  Hains,  and  Annie  Hatfield  were 
made  parties,  and  the  allegation  made  that 
plaintiff  was  informed  that  Uiey  were  claiming 
some  interest  in  said  notes,  and  also  claimed 
that  Samuel  Hubbs  had  in  his  possession  one 
gold  watch  and  chain,  which  plaintiff  was  en- 
titled to  the  possession  of.  After  defense  had 
been  made  and  proof  taken.  In  which  the  fraud- 
ulent assignment  of  the  notes  and  a  denial  of 

ElaintifiPs  right  or  title  to  any  of  the  property 
ad  been  made,  the  case  was  submitted.  The 
court  adjudged  that  plaintiff  take  nothing,  and 
that  his  petition  be  dismissed,  from  which  Judg- 
ment the  appellant,  Brewer,  prosecuted  an  ap- 
peal to  this  court  which  reversed  that  judg- 
ment, and  decided  that  appellant  was  entitled 
to  the  rdief  sought  In  his  petition.  At  the  Feb- 
ruary term,  1896,  of  the  Hardin  circuit  court, 
the  following  judgment  was  rendered  in  pursu- 
ance to  the  mandate  of  this  court,  to  wit:  "It  Ik 
now  adjudged  by  the  court  that  the  plaintiff 
recover  of  the  defendants  the  note  for  $350  on 
James  McMillin,  named  in  the  petition)  and  al- 
so note  on  William  Brown,  therein  mentioned. 

for  S  ;  and  also  note  on  Charles  Dugau 

for  9  ;  and  also  watch  and  chain  therein 

named,  and  the  same  is  adjudged  to  be  the 
property  of  plaintiff;  and  the  assignment  or  in- 
dorsement of  said  notes  by  Nannie  Brewer  to 
defendants  is  lield  for  naught.  It  is  further  ad- 
judged that  plaintiff  recover  of  defendants  his 
costs  herein,  and  that  defendants,  James  JIcMil- 
Hn,  William  Brown,  and  Charles  Dugan  piiy 
the  amount  of  the  above  notes,  owing  by  thpin. 
respectively,  on  or  before  the  16th  day  of  this 
term,  and  that  Samnel  Hubbs  deliver  to  him 
said  chain  on  or  before  said  day,  or  satd  parties 
will  on  that  day  show  cause  why  they  should 
not  be  compelled  to  do  so."  The  response  to 
that  rule  was,  in  effect,  an  attempt  upon  the 
part  of  the  defendants  to  retry  the  original 
issue.  It  further  appears  that  Mary  Harris 
and  Allen  Harris,  her  husband,  Annie  Hat- 
field and  George  Hatfield,  her  husband,  Prank 
G.  Brown,  Lilly  McMillin  and  J.  H.  McMil- 
lin. her  husband,  and  Benchie  Fowler  Leak 
were  permitted  to.  file  a  petition  asserting  a 
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claim  to  part  or  all  of  Baid  property  In  contest. 
It  also  appears  that  Stella  Hubbs  and  Pearl 
Hnbbs  Institnted  suit  in  the  nature  of  a  pe^ 
tion  for  a  new  trial  ^n  the  original  action  afore- 
said, assertiDE  a  right  to  a  part  of  the  property 
in  contest,  which,  after  being  defended  and  liti- 

f ated,  was  sustained,  and  a  new  trial  ordered, 
t  farther  appears  that  Bettie  Fowler  instituted 
her  snit  against  appellant,  Brewer,  for  the  ben- 
efit of  Stella  Kubbs,  Pearl  Hubbs,  and  Mnrj 
Harris,  in  which  It  was  claimed  that  appellant, 
Brewer,  had  executed  certain  notes  to  his  wife, 
Nannie  Brewer,  which  had  been  assigned  to  the 
said  Bettie  Fowler  for  the  benefit  of  the  said 
Stella  and  Pearl  Hubbs  and  Mary  Harris,  and 
she  sought  to  recover  judgment  thereon,  which 
was  defended  by  the  appellant.  Brewer,  in  which 
He  denied  any  and  all  right,  title,  or  claim  of 
Bettie  Fowler,  or  persons  for  whose  benefit  she 
was  suing,  in  and  to  either  of  the  notes,  claim- 
ing the  same  as  sarvlTing  husband  of  the  said 
Nannie  Brewer,  and  contested  the  Talidibr  of 
any  assignment  or  transfer  that  might  have 
been  made,  if  any,  by  her.  It  seems  that  on 
the  27th  of  Jane,  lw6,  the  court  below  rendered 
the  following  judgment:  "These  consolidated 
actions  being  snbmitted  on  the  pleadings,  ex- 
hibits, and  proof,  and  the  record  of  action  4,349, 
equity,  of  Bettie  Fowler  v.  John  Q.  Brewer,  be- 
ing read  as  part  of  their  records,  and  the  court 
being  sufficiently  advised,  it  is  now  adjudged 
that  the  plaintiff  John  Q.  Brewer's  petition  in 
action  4,073  be  dismissed  as  to  defendant;  as 
to  Stella  and  Pearl  Hubbs,  they  are  adjudged 
to  be  the  owners  of  two-thirds  of  the  McMillin 
note,  referred  to  in  their  petition,  and  also  the 
watch  and  chain  in  controversy;  and  that  they 
recover  of  John  Q.  Brewer  their  costs  herein, 
and  may  have  execution.  It  ia  further  adjudg- 
ed that  the  rule  heretofore  awarded  against  de- 
fendant S.  T.  Hubba  be  now  discharged,  and  the 
order  directing  him  to  pay  two-thirds  of  the 
McMUlin  note  to  the  receiver.be  set  aside  and 
held  for  naaght."  To  all  of  which  appellant, 
Brewer,  excepted,  and  prayed  an  appeal  to  this 
court,  which  was  granted,  and  executed  super- 
sedeas bond.  In  the  case  of  Bettie  Fowler  v. 
John  Q.  Brewer  the  court  rendered  the  follow- 
ing jnosnent:  *1his  action  being  submitted  on 
the  pleadings,  exhibits,  and  proof,  and  the  court, 
being  sufiiciently  advised,  ordered  that  all  the 
exceptions  to  the  depositions  are  overruled,  to 
whicn  defendant,  Brewer,  excepts;  and  it  Is 
now  adjudged  by  the  court  that  Bettie  Fowler 
recover  of  John  U.  Brewer  $85,  with  interest 
from  October  12,  iBSO,  and  also  tbe  further  sum 
of  $195,  with  interest  from  May  16,  1893,  and 
her  costs  herein,  and  may  have  execation." 
etc.  To  which  defendant,  Brewer,  excepted, 
and  prayed  an  appeal  to  this  court,  which  was 
granted.  A  considerable  amount  of  testimony 
was  taken  in  this  case,  and  a  very  large  por- 
tion of  which  was  entirely  incompetent,  but  we 
deem  it  unnecessary  to  rule  upon  the  various 
exceptions  filed.  Practically  the  same  questions 
are  mvolved  in  this  case  that  were  passed  upon 
in  the  original  ainteal  of  Brewer  t.  Hobbs  et  al, 
The  opinion  In  that  ease  was  relied  on  by  the 
appellant  in  bar  of  the  other  proceedings  taken 
against  him  in  these  various  suits;  but,  as  some 
of  the  parties  were  infants  and  some  married 
women,  it  is  not  necessary  to  determine  in  this 
case  to  what  extent  the  former  decision  is  a  bar 
to  the  orders  and  judgments  songfat  or  obtained 
In  these  actions,  from  which  thoe  appeals  are 
taken. 

Counsel  on  each  side  have  at  great  length  and 
with  signal  ability  argued  in  support  of  their 
various  contentions,  and  cited  numerous  author- 
ities, which  it  is  wholly  unnecessary  to  discuss 
or  review.  It  is  earnestly  contended  for  appel- 
lees that  the  writing  filed  and  relied  on  in  the 
former  suit,  and  repeatedly  copied  in  these  pro- 
ceedings, created  in  Nannie  Brewer  a  separate 
estate  in  and  to  the  property  in  contest.  With- 
out entering  into  an  extended  discussion  of  the 
facte  and  circumstences  developed  in  the  evi- 


dence, suffice  it  to  say  that  the  so-called  omi- 
tract  did  not  in  law  or  equity  create  in  the  de- 
cedent, Nannie  Brewer,  any  separate  estate  in 
or  to  any  of  the  property  in  contest  in  these 
several  suits.  The  legal  title  to  tiie  Mveral 
notes,  as  well  as  the  watch  and  chain,  was  Test- 
ed in  the  appellant.  Brewer,  at  the  thooe  and  be- 
fore the  alleged  transfer  or  disposition  of  same 
by  Mrs.  Brewer;  and,  inasmuch  as  she  had 
no  title  to  the  property,  she  could  not  invest  any 
other  with  any  title  thereto.    The  evi- 

dence in  tnis  case  conduces  to  show  that  the 
eouities,  as  well  as  the  law,  are  with  the  appel- 
lant. It  results,  therefore,  that  all  the  judg- 
mente  appealed  from  in  this  case  are  erroneoo*. 
and  the  same  are  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  suit  of 
Bettie  Fowler  v.  Brewer;  and  also  the  judg- 
ment diamiasing  the  original  snit  of  John  Q. 
Brewer  t.  Hubbs  et  al.  is  rerersed,  and  cause 
remanded,  with  directions  to  render  jndsment 
in  his  favor  for  the  notes  and  proper^  In  con- 
test In  that  suit.  The  judgment  rendned  June 
27,  1896tin  the  suit  styled  "John  Q.  Brewer  v. 
Samuel  Hubbs  et  al."  is  also  reversed.  It  is 
manifest  that  tiie  appellant.  Brewer,  was  en- 
titled, as  surviving  husband,  to  all  the  personal 
property,  money,  notes,  and  choses  in  action  in 
contest  in  any  or  all  of  these  several  snits,  and 
the  judgmente  appealed  from  are  teversed,  as 
before  stated,  uid  the  sereral  causes  temanded, 
tor  proceedlsfs  consistent  herewith. 


cm  OP  RIOHHOKD  t.  GIBSON  (two 
cases).  (Court  of  Appeals  of  Kentneky.  ICardi 
4,  18SB.)  Appeals  from  efrenit  court,  Madieon- 
countT.  "Not  to  be  offidally  reported."  Ac- 
tions by  the  city  of  Bicfamond,— one  against  EIl- 
len  v.  Gibson,  and  the  other  against  John  B. 
Gibson.  Jadraienta  for  defendants,  and  plafn- 
tiff  appeals.  Reversed.  A.  B.  Bumam,  P.  H. 
Sullivan,  and  W.  S.  Pryor,  for  appellant.  J.  A. 
Sullivan,  for  appellees. 

PAYNTEB,  J.  The  land  is  liable  for  mnnic- 
ipal  tax.  Board  t.  Barick  (Ky.;  Dec.  2,  1897) 
^  8.  W.  460.  If  it  is  made  to  appear  on  the~ 
return  of  this  case  that  the  personnel  of  board 
of  conncilmen  was  the  same  when  the  nnnc  pro 
tunc  order  was  made  as  when  levy  was  voted, 
the  collection  of  the  tax  for  the  year  1891  should 
be  enforced.  The  judgment  is  reversed  for  pnt- 
ceedings  consistent  with  this  opinion.  BUB- 
NAMTJ-.  not  sitting. 


OOLTJMBIA  FINANdB  &  TBUST  CO.  t. 
ELDEB'S  BX'R.  (Court  of  Appeals  of  Ken- 
tucky. Feb.  1,  1898.)  Appeal  from  circnit 
court,  Marion  county.  "'Not  to  be  officially  re- 
ported." Action  by  Teresa  ESder,  execotrfz  of 
B.  D.  Elder,  against  B.  F.  Mattingly  and  otii- 
ers.  Judgment  against  B.  F.  Hatungly,  and 
the  Columbia  Finance  &  Trust  Company  ap- 
peals. Rerersed.  Bichards,  Bsskln  &  Ronald, 
for  appellant. 

WHITE.  J.  This  case  is  Identical  with  the 
case  of  Mattingly  v.  Elder  (decided  Jan.  18y 
1898)  44  S.  W.  216.  The  opinion  therein  ia  ap- 
proved, and  is  necessarily  conclusive  of  this 
case.  In  fact,  there  is  but  one  case,  with  two 
records.    Judgment  reversed. 


COTNE  et  al.  v.  MADEN  et  al.  (Court  of 
Appeals  of  Kentucky.  Jan.  6,  1898.)  Appeal 
from  circuit  court.  Bell  county.  "Not  to  be 
officiaUy  rqwrted.''  Actions  by  M.  F.  Waldi 
and  Ben  Maden  against  Joseph  Coyne  and  oth- 
ers. Actions  consolidated.  Judgment  for  plain- 
tiffs, and  defendante  appeal.  Affirmed.  D.  B. 
Logan,  for  appellant  Coyne.  Weller  &  Hays, 
for  appellee  Walsh. 

GUFFY,  J.  This  appeal  is  prosecated  lij  the 
appellante  from  Judgmente  of  the  Bell  circuit 
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conrt,  rendered  in  the  consolidated  actions  ot  M. 
F.  Walsh  and  Ben  Maden  against  the  appel- 
lants. The  cotttroTerBj  as  to  Maden  has  been 
settled  b7  the  parties.  The  appellee,  M.  F. 
Walsh,  Institnted  tius  anit  against  the  appel- 
lants, seeking  to  recover  someming  in  excess  of 
$800  for  work  upon  the  hog  Mountain  Branch 
of  the  LoaisTille  &  Nashville  Bailroad,  under 
a  contract  made  hj  him  with  appellant  Coyue; 
Cojne  being  the  original  contractor.  The  sub- 
stance of  the  defense  is  that  all  the  work  done 
and  performed  by  Walsh  ander  hia  contract 
aforesaid  was  to  be  estimated  by  the  engineer 
of  the  railroad  company,  and  paid  for  according 
to  his  estimate;  and  appellants  arer  that  the 
estimate  was  so  made,  and  the  amount  not  only 

$ald  for  in  full,  but  overpaid  to  the  extent  of 
 .    The  contention  of  appellee,  however, 

is  that  a  number  of  items  in  his  account  wer« 
not  specified  in  the  contract,  and  that  he  did 
sn^  woric  by  the  direction  of  the  engineer,  and 
for  which  be  was  to  be  paid  extra,  and  also  that 
a  part  of  the  work  performed  was  not  paid  for 
at  the  price  which  he  was  entitled  to  receive  for 
it.  Upon  final  hearing  the  court  adjudged  that 
appdlee  was  entitled  to  recover  $1Q0  for  work, 
etc.,  la  a  gnarry,  $112  for  dowel  pins,  and  $15 
for  removing  cofferdam,  and  rejected  the  resi- 
due of  appellee's  claim,  and  adjudged  a  Ilea 
upon  the  railroad  to  secure  the  payment  of  said 
judgment,  and  adjudged  a  sale  of  the  same. 
Walsh  has  also  taken  a  cross  appeal,  and  in- 
sists that  he  should  hare  been  adjndged  a  lar- 
ger  sum.  The  proof  is  voluminous,  and  it  is 
deemed  unnecessary  to  even  state  the  substance 
tiiereof.  It  is  the  contention  of  appellants  that 
the  contract  and  pleadings  as  originally  filed  do 
not  anthorize  any  recovery,  even  U  the  proof 
sustains  the  appellee's  claim;  but  It  is  fur- 
ther contended  that  the  proof  is  Insufficient  to 
attstafn  the  claim,  even  if  the  pleadings  author- 
ise it.  Appellee's  contention  is  that,  if  the  origi- 
nal petition  and  contract  did  not  anthorize  the 
recovery,  yet  the  amended  petition,  filed  to  con- 
form to  the  proof,  was  properly  sllowed  to  be 
filed,  and  that  it,  when  filed,  authorized  the 
judgment  The  ap[>ellants  insist  that  the 
amended  petition  set  up  a  new  cause  of  action, 
and  the  court  erred  in  allowing  the  same  to  be 
filed.  Under  the  original  pleadings  and  proof 
in  the  case,  we  are  not  Inclined  to  hold  that 
the  court  was  guilty  of  an  abuse  of  discretion  in 
lowing  the  amendment  to  be  filed.  It  seems 
to  us  that  the  proof  sustains  the  judgment  of 
$112  for  dowel  pins  and  $15  for  removing  the 
cofferdam.  But  we  are  of  the  opinion  that  the 
appellee  Walsh  failed  to  show  a  right  to  re- 
cover anything  for  work  on  the  quarry.  So 
much  of  the  judgment  allowing  any  part  of  the 
$150  claim  for  such  work  is  reversed,  but  the 
judgment  for  $112  and  for  the  $15  ia  affirmed, 
as  is  also  the  judgment  allowing  a  lien  upon  the 
property  in  question  and  adjudging  a  sale  there- 
of. The  judgment  on  the  cross  appeal  is  affirm- 
ed, and  the  cause  remanded  for  proceedings 
consistent  herewith.  No  more  than  one-half  of 
the  cost  of  this  transcript  shall  be  taxed  against 
appellee  Walah. 


HENDERSON  NAT.  BANK  v.  CITY  OP 
HENDERSON.  (Oonrt  of  Appeals  of  Ken- 
toclqr.  Jane  22,  1897.)  Appeal  from  circuit 
conrt,  Henderson  county.  "Not  to  be  officially 
reported."  Action  by  the  city  of  Henderson 
against  the  Henderson  National  Bank.  Judg- 
OLent  tur  plaintiff.  Defendant  appeals.  Af- 
firmed. 

PAYNTER,  J.  The  allegations  contained  in 
the  petition,  that  the  city  had  not,  by  ordinance 
or  (rtherwise,  assessed  or  authorized  the  assess- 
ment or  c(d]ection  of  the  taxes  in  question,  are 
withdrawn  by  a  writing  presented  to  the  courL 
By  the  authority  of  the  opinion  of  this  court 
(ii'livered  March  24,  1897  (39  S.  W.  1030),  in 
what  are  known  as  the  "Bank-Tax  Cases,"  this 
case  is  affirmed. 


MYERS  et  al.  v.  SKINNER.  (Court  of  Ap- 
peals of  Kentncky.  Feb.  16,  1896.)  Appeal 
from  circuit  conrt  Hardin  county.  "Not  to  be 
officially  reported."  Action  by  0.  A.  Myers  and 
another  against  M.  Skinner.  From  a  judgment 
for  defendant,  plaintiffs  appeal.  Affirmed. 
James  Montgomery  ana  GL  H.  Noggle,  for  appel- 
lants. Sprigg  &  Chelf,  for  appellee. 

HAZELRIGO,  J.  Under  proper  instructions 
the  question  was  submitted  to  a  jury  whether 
the  appellants,  as  contended  by  them,  did  in 
fact  decline  an  offor  to  deliver  to  the  appellee 
the  floor-barrel  hoops  of  the  kind  called  for  in 
the  written  contract  sued  on,  and  whether  the 
appellee  properly  refused  to  receive  them  be- 
cause the  hoops  were  not  up  to  the  contract. 
These  were  purely  questions  of  fact.  It  was 
not  improper  to  permit  to  be  read  the  circulars 
distributed  among  appellants'  hands,  or  given 
to  them.  TTie  iustructiona  confined  the  jury  to 
the  written  contract  defining  the  character  of 
the  hoops  to  be  furmshed.    Nor  was  it  incom- 

eetent  for  appellee  to  state  what  amount  he 
ad  realized  from  the  sale  of  the  hoops  whicli 
he  had  rec«ved.  We  have  exnminpa  all  the 
objections  to  testimony  urged,  and  find  no  er- 
ror. Judgment  affirmed. 


WIiaON  T.  COMMONWEALTH.  (Court  of 
Appeals  of  Eentucl^.  Jan.  22.  1898.)  Appeal 
from  circuit  court.  Barren  county.  "Not  to  be 
officially  reported."  Worth  Wilson  was  con- 
victed of  barn-burning,  and  appeals.  Reversed. 
W.  L.  Porter,  Herman  Morris,  and  D.  R.  Carr, 
for  appellant.  W.  S.  Taylor.  Atty.  Gen.,  and 
John  Sandtdge,  for  the  State. 

DU  KEIXE,  J.  Substantially  the  same  evi- 
dence was  introdnced  upon  the  trial  of  this  in- 
dlctuLent  for  bam-buming  as  was  Introduced 
in  the  case  ot  Pedigo  v.  Oom.  (this  day  decided) 
44  S.  W.  143,  and  in  addition  thereto  certain 
evidence  of  an  admission  by  appellant  that  be 
was  present  at  the  burning,  which  was  testified 
to  as  being  in  the  nature  of  a  confession.  The 
main  qnestions  presented  for  decision  in  this 
case  are  practically  the  same  as  those  preseut- 
ed  in  the  case  referred  to,  and  for  the  rea- 
sons stated  in  the  opinion  in  that  case  the  judg- 
ment in  this  case  is  also  reversed,  and  the  case 
remanded,  with  directions  to  award  the  appel- 
lant a  new  trial,  and  for  farther  j^ooeedinga 
consistent  with  this  opinion. 


STATE  V.  PHARIS  et  al.  (Supreme  Court 
of  Missouri.  Division  No.  2.  Feb.  1,  1S98.} 
Appeal  from  circuit  conrt,  Bates  countr;  Wil- 
liam Page,  Special  Judge.  O.  F.  Pfaans  and 
Thomas  H.  Pharis  were  convicted  of  fetoniotis 
assault,  and  appeal.  Affirmed.  W.  O.  Jackson, 
for  appeilanta.  The  Attorney  General  and  Sam. 
B.  Jeffries,  for  the  State. 

BURGESS.  J.  Hie  defendants  were  indicted 
in  the  circuit  court  of  Bates  county  for  felonious 
assault  upon  one  A.  S.  Milhom;  the  indictment 
charging  the  assault  to  have  been  committed 
by  (jhanes  F.  Pharis  with  a  large  scale  weight, 
of  the  weight  of  two  pounds,  which  was  den 
and  there  a  deadly  weapon,  and  that  his  co- 
defendant  Hiomaa  H.  Pharis,  was  tiien  and 
there  present  aiding  and  abetting  in  said  as- 
sault. Defendants  were  found  guilty  by  a  juiTt 
and  their  punishment  fixed  at  a  fine  of  $100 
each.  After  unsuccessful  motions  for  a  new 
trial  and  in  arrest  of  Jnd^ent  defendants  ap- 
pealed. No  bill  of  exceptions  was  filed  in  this 
cause.  The  defendants  are  not  represented  in 
this  court  There  being  no  error  apparent  of 
record,  we  can  bat  affirm  the  jodgmwit.  It  la 
so  ordered.  GANTT,  P.  J.,  and  SHESIWOOD, 
J.,  concur. 


Ex  parte  ANDERSON.  (Ojurt  of  Criminal 
Appeals  of  Texas.   March  25,  1898.)  Appeal 
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from  dislrirt  court.  Dallas  county;  Charles  F. 
Clinr.  Jiidfi«-  Application  of  Denaia  Anderaon, 
on  writ  of  habeas  corpus,  tat  a  reduction  of  bail. 
Granted.  Kiibt.  B.  Seay  and  Geo.  G  Cole,  for 
Appellant.  W.  W.  Walling  and  Mann  Trice, 
for  the  State. 

HENDERSON,  J.  This  is  a  proceeding  on 
writ  of  habeas  corpus.  On  the  hearing  the  judge 
below,  instead  of  decreasing  the  amount  of  bail 
as  anked  by  relator,  which  had  previously  been 
fixed  Bt  11,600,  increased  it  to  |2,500.  We  have 
examined  the  record,  and  in  our  opiuion  the 
applioaot  is  entitled  to  a  reduction  of  bail.  We 
accordingly  fix  the  amoont  of  bail  at  the  sum  of 
$500.  In  view  of  another  trial  of  the  case,  we 
refrain  from  a  discussion  of  the  facts.  The 
judgment  is  accordingly  reversed,  and  the  cause 
remanded,  and  the  sheriff  Is  authorised  to  take 
bail  of  said  rriator  in  nid  aum  of  (500.  condi- 
tioned MM  the  law  requires. 


BATE^IAN  V.  STATE.  (Court  of  CHmlnal  Ap- 
peals of  Texas.  Feb.  9,  18U8.)  Appeal  from 
Clay  county  court;  Emuiett  Patton,  Judge. 
William  Batemau  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.  Affirmed.  L. 
C.  Barrett,  for  a^iellant  Mann  Trice,  tor  the 
State. 

DAVIDSON.  J.  This  is  a  companion  case  to 
cause  No.  1,377,  Bateman  v.  State  (just  de- 
cided) 44  S.  W.  200.  The  questions  raised  in 
this  case  are  discufised  in  the  opinion  in  snid 
case,  and  for  the  reasons  there  stated  the  Judg- 
ment in  this  case  is  affirmed. 


CROCKETT  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  March  2,  1898.)  Appeal 
from  district  court,  Ellis  county;  J.  K  Dillard, 
Judge.  Jim  Crockett,  alias  Oeorge  Dixon,  was 
convicted  of  theft,  and  he  appeals.  Affirmed. 
Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
the  theft  of  property  over  the  value  of  $50,  and 
his  punishment  assessed  at  confin^ent  in  the 
penitentiary  for  a  term  of  six  years;  hence  this 
appeal.  The  record  contains  u«ther  a  statement 
of  the  facts,  bill  of  exceptions,  nor  assignment 
of  error.  No  complaint  is  made  of  the  indict- 
ment, and,  testing  the  charge  of  the  court  \a 
the  indictment,  we  find  no  error  therein.  U 
there  be  any  error,  it  la  not  objected  to  in  mo- 
tion for  a  new  trial  or  bill  <rf  exceptions.  The 
Judgment  la  affirmed. 


HORNER  V.  STATE.  (Court  of  Criminal  Ap. 
peals  of  Texas.  Feb.  9, 1898^  Appeal  from  dis- 
trict court,  Harris  county;  E.  D.  Caviu.  Judge. 
R.  B.  Horner  appeals  from  a  conviction.  Af- 
firmed.  Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
theft  of  property  over  the  value  of  $50.  and  giv- 
en two  years  in  the  penitentiary.  The  state- 
ment of  facts  is  not  incorporated  in  the  record, 
nor  any  bills  of  exception  reserved  during  the 
trial.  There  is  nothing  in  the  record  requiring 
any  discussion.  The-  Judgment  is  affirmed. 


PARKER  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Feb,  9,  181*8,)  Appeal  from 
district  court,  Harris  county;  R  D.  Cavin, 
Judge.  Cas.  Parlcer  was  convicted  of  an  aa* 
sault  with  intent  to  murder,  and  appeals.  Af- 
firmed,   Mann  Trice,  for  the  State. 

HURT,  P.  J,  Appellant  was  convicted  of 
assault  with  intent  to  murder.  A  reversal  is 
sought  bccnuse  of  the  insuffioieuCT  of  the  evi- 
dence to  support  the  conviction.  The  statement 
of  facta  is  not  incon>orated  in  the  record*  The 
Judgment  is  affirmed. 


PAYNE  V.  STATE.    (Court  of  Criminal  Ap- 

Sals  of  Texas.  Feb.  28,  1S98.)  Appeal  from 
llahan  county  court;  J.  B.  Thomas,  Judge. 
Bunyon  Payne  was  convicted  of  theft,  and  ap- 
peals.  Affirmed.   Mann  Trice,  for  the  State. 

DA\1DSON,  J.  Appellant  was  convicted  of 
theft  of  property  under  the  value  of  $50,  and 
appeals.  The  only  contention  made  here  is  that 
the  evidence  is  insufficient  to  snpport  the  con- 
viction. We  are  of  (pinion  that  it  la  sufllcient, 
and  the  Judgment  ia  affirmed. 


RAT  V.  STATE.  (Court  of  Criminal  Appeala 
of  Texas.  Feb.  16.  1898.)  Appeal  from  Erath 
county  court;  Thomas  B.  Ejng,  Judge.  Claude 
Ray  was  convicted  of  theft,  and  he  appeals. 
Reversed.  J.  E.  Sanders,  for  appellant.  Mann 
Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  eonvicted  of 
theft  of  a  couple  of  onndles  of  oats,  and  ap- 
peals. We  have  careftilly  examined  the  state- 
ment of  facta  incorporated  in  the  record,  and 
are  of  opinion  that  titte  testimony  is  not  suffi- 
cient to  sustain  this  ctmviction.  It  is  possible 
that  the  oats  fed  by  these  boys  on  their  "  'pos- 
sum hunting  expedition,"  the  night  the  owner 
ia  said  to  have  lost  his  oats,  may  nave  belonged 
to  said  alleged  owner.  This  is  not  made  reason- 
ably to  appear  by  the  statement  of  facts.  Hie 
state  fails  in  the  record  before  us  to  make  out 
a  case  which  would  support  the  conviction,  and 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 


REBSB  T.  STATE.  (Court  of  Olminal  Ap- 
peals of  Texas.  Feb.  A,  1888.)  Appnl  from 
district  court,  Bexar  county;  R.  B.  Green. 
Judge.  L.  P.  Reese,  alias  Ed  Burke,  was  con- 
victed of  bnrglary,  and  he  appeals.  Affirmed. 
Mann  Trice,  for  the  State. 

DAVIDSON,  J.  App^ant  was  convicted  of 
burglary,  and  his  punishment  assessed  at  con- 
finement in  the  penitentiary  for  a  term  of  six 
years;  hence  this  appeal.  Thi>rc  is  no  state- 
ment of  facts  or  bill  of  exceptions  in  the  record, 
nor  are  any  errora  assigned.  We  have  exam- 
ined the  indictment  and  charge  of  the  court, 
and  they  are  in  accwd  with  the  rules  of  law. 
Tne  Judgment  is  affirmed. 


TURNER  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  March  2.  1898.)  Appeal  from 
Tarrant  county  court;  Oeorge  W.  Armstrong, 
Judge.  Oiarles  Turner  was  convicted  of  carry- 
ing a  pistol  on  and  about  his  person,  and  he  ap- 

Seals.    Affirmed.    W.  D.  W^dliams  and  Tbeo- 
ore  Mack,  for  appellant.  Jaa.  W.  Swayne  and 
Mann  Trice,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
carrying  on  and  about  his  person  a  pistol,  and 
appeals.  When  the  case  wna  called  for  trial 
in  the  county  court  of  Xeiriant  county,  appellant 
filed  a  plea  of  former  conviction,  setting  up  the 
fact  that  he  had  previously  been  convicted  of 
this  identical  oftense  in  the  city  court  of  Ft. 
Worth,  under  an  ordinance  of  that  city.  The  or- 
dinance was  made  a  part  of  the  plea,  and  covers 
the  identical  matters  set  forth  in  the  article  of 
the  Penal  Code  defiaiog  the  offense  of  carrying 
pistols  and  assessing  the  punishment  therefor. 
'Xlie  prosecution  in  the  city  court  was  under 
an  ordinance  of  the  city,  was  carried  on  in  the 
name  of  the  city  of  h't.  Worth,  and  was  for  a 
violation  of  said  city  ordinance.  The  prosecu- 
tion in  this  case  was  for  a  violation  of  the  state 
law.  The  court  sustained  the  demurrer  to  the 
plea  of  former  eoaviction,  and  the  defendant 
excepted.  This  is  the  only  question  presented 
for  revision.  The  same  question,  but  in  a  differ- 
ent form,  came  up  in  the  recent  case  of  Ex 
parte  F&gg  (Tex.  Or.  App.)  44  S.  W.  294;  and, 
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in  view  of  the  fact  that  the  qncstions  involved 
were  thoroughly  disoussed  io  that  case,  we 
deem  it  annecessary  to  enter  into  a'  further  dis- 
cussion of  same.  See  Jii^  parte  Fage,  supra; 
Leach  v.  State,  36  Tex.  Cr.  K.  248,  36  S.  W. 
471;  and  Coombs  v.  State  (decided  at  the  pren- 
ent  term  of  court)  44  S.  W,  8M.  The  judgment 
is  affirmed. 


WRIGHT  T,  STATE.   <Conrt  of  Criminal  Ap- 

Jeals  of  Texas.  Feb.  16.  1898.)  Appeal  from 
ohnson  county  court;  F.  E.  Adams,  Judge. 
Warren  Wright  waa  convicted  of  violating  the 
local  ojitloD  Mw,  and  he  appeals.  Reversed. 
Potndexter  ft  Padelford,  for  appellant.  Mann 
Trice,  for  the  State. 

DAVIDSON,  J.  Conviction  for  violating  the 
local  option  law.  This  is  a  companion  case  to 
cause  No.  1,516,  Wright  v.  State  Qust  decided) 
44  S.  W.  618.  The  same  questicoi  is  raised  in 
this  case  as  in  that.  For  the  reasons  indicated 
in  cause  No.  I,5l6,  supra,  this  judgmmt  ia  re- 
versed, and  the  cause  remanded. 


BO  WEN  V.  PRTOR  et  al.i  (Coiirt  of  Ovil 
Ai^eals  of  Texas.  Nov.  6,  1897.)  Error  from 
diHtrict  court,  Hill  county;  J.  M.  Hall,  Judge, 
Suit  by  R,  D.  Bowen  against  William  M.  Pryor 
and  others  in  trespass  to  try  title.  Judgment 
for  defendanta,  and  plaintifiE  brings  error.  Af- 
firmed. Leake  &  Henry,  Frank  Reeves,  and 
Jeff  Word,  for  plaintiff  in  error.  Tarlton  & 
Morrow,  for  defendants  in  error, 

FINLEZ,  01 3.  The  brief  of  counsel  for  plain- 
tiff in  error  states  the  case  and  the  facts 

E roved  in  a  manner  which  has  been  accepted 
y  oppofiing  counsel,  and  we  here  adopt  it.  Be- 
fore proceeding  to  a  statemeut  of  this  case,  we 
wUI  say  that  it  is  a  companion  case  to  that 
of  Bowen  v.  Kirklandjnow  in  this  court)  44  S. 
W.  189.  The  only  difference  in  the  two  cases 
is  that  in  the  Kirklnnd  Case  he  was  the  imme- 
^ate  vendee  from  Mary  P.  Halhert  and  hus- 
band, while  in  this  the  defendants  Pryor  and 
Martin  were  purchasers  from  the  immediate 
vendees  of  Mary  P.  Halbert  and  husband, 
'nils  is  a  suit  of  trespass  to  tr^  title,  brought 
hy  plaintiff  In  error  in  the  district  court  of 
Hill  county,  on  June  9.  1894,  against  the  de- 
fendants in  error  W.  M.  Pryor  and  J.  D.  Mar^ 
tin,  for  the  recovery  of  an  undivided  one-half  in- 
terest in  a  tract  of  109  acres  of  land  in  Hill 
county,  patented  to  John  E  Cravens  and  John 
G,  Gooch,  assiKnees  of  Mary  Barker,  on  Octo- 
ber 14,  1S71.  Defendant  W.  M.  Pryor  filed 
original  answer  and  plea  making  warrantor  de- 
fendant September  1,  1894.  pleading  general 
demurrer,  and  alleging  that  he  owned  the  tract 
of  land  described  in  Exhibit  A,  attached  to  his 
answer,  which  is  a  portion  of  the  land  described 
in  plaintifTs  petition,  and  as  to  said  land  he 
pleaded'general  denial  and  not  guilty.  He  also 
further  alleged  that  he  purchased  said  land 
from  S.  Lewallen  and  wife,  R.  A.  Lewallen. 
and  paid  them  »25  per  acre  therefor,  and,  in 
the  event  of  a  judgment  a»iinBt  him,  he  prayed 
for  judgment  over  against  Lewallen  on  his  war- 
ranty. Defendant  J.  D.  Martin  filed  original  an- 
swer and  plea  making  warrantor  defendant 
September  3,  1894.  pleading  general  demurrer, 
and  alleging  that  he  owns  the  tract  of  land  de- 
scribed in  Exhibit  A.  attached  to  his  answer, 
which  is  a  part  of  the  land  described  in  plain- 
tiffs petition,  and  as  to  said  land  he  pleaded 
general  denial  and  not  guilty.  He  also  alleged 
that  he  purchased  said  land  from  E.  T.  Lawler 
and  wife,  Kate  Lawler,  and  paid  them  there- 
for ^25  per  acre,  and.  in  the  event  of  a  judgment 
against  him,  lie  prayed  for  judgment  over 
against  Lawler  on  his  warranty.  On  March  19, 
1895,  defendant  Pryor  filed  his  first  amended 
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original  answer,  pleading.  In  addition  to  the  de- 
fenses set  up  in  his  original  answer,  the  three, 
five,  and  ten  years*  statute  of  limitation,  and  set- 
ting up  claim  for  improvements  made  in  good 
faiUi.  He  also  pleaded  that  among  fhe  muni- 
ments of  his  title  is  a  general  warranty  deed 
from  H.  A.  and  MolHe  P,  Halbert  for  the  tract 
of  land  claimed  by  him.  He  prayed  that  said 
H.  A.  and  M.  P.  Halbert  be  made  parties,  and, 
in  case  of  his  eviction,  for  a  judgment  against 
them  on  their  warranty.  On  March  19,  1895, 
defendant  Martin  filed  his  first  amended  oriei- 
nal  answer,  in  substance  the  same  as  Pryor's 
amended  answer.  He  also  alleged  that  among 
his  muniments  of  title  is  ageneral  warranty 
deed  from  H.  A.  and  MolUe  P.  Halbert  for  the 
land  claimed  by  him,  and  prayed  that  they  be 
made  parties  defendant,  and,  in  case  of  hia  evic- 
tion, tnat  he  have  judgment  over  against  them 
on  uieir  warranty.  September  26,  1895,  plain- 
tiff filed  his  first  supplemental  petition,  ally- 
ing: That  in  April.  1,880,  Eari  E.  Cravens,  a 
minor,  dquirted  this  life  In  Dallas  county,  Tex.» 
where  she  then  resided,  leaving  an  estate.  That 
on  September  20,  1880,  George  P.  Alford  was 
appointed  by  the  county  court  of  said  Dallas 
county  administrator  of  the  estate  of  said  Earl 
EL  Cravens,  and  duly  qualified  as  such.  That 
on  February  28,  18(«2,  M.  P.  Fortson,  the  av^ 
ter  and  only  heir  of  said  Earl  E.  Cravens,  joined 
by  her  husband,  B.  F.  Fortaen.  filed  her  petition 
in  said  county  court  in  said  adminiBtranon,  al- 
leging that  there  waa  no  necessity  for  adminis- 
tration, that  it  waa  invalid  and  void,  and  pray- 
ing that  said  administration  be  dismissed  and 
declared  invalid  and  void,  and  that  the  appoint- 
ment of  said  Alford  as  administrator  thereof 
be  set  aside  and  he  removed  therefrom,  that 
all  bis  acts  therein  he  declared  null  and  void,, 
and  that  said  administration  cease.  That  on 
May  16, 1882,  aaid  petition  came  on  for  hearing, 
and,  after  hearing  the  evidence  and  argument 
of  connsel,  said  county  court  took  its  decision 
under  advisement,  and  on  May  22,  1882,  ren- 
dered its  judgment  that  aaid  administration  on 
aaid  Earl  E.  Cravens*  estate  was  a  nullity: 
that  all  the  acts  and  orders  of  said  court,  and 
all  the  acts  of  said  administrator  in  said  ad- 
ministration, were  null  and  void;  that  the  ap- 
pointment of  said  Alford  as  such  administrator 
be  revoked,  canceled,  set  aside,  and  annulled; 
and  that  all  acts  done  by  him  as  administrator 
be  declared  null  and  void.  From  said  judgment 
said  Alford  appealed  to  the  district  court  of 
Dallas  county,  and  said  cause  came  on  to  be 
heard  in  said  court  on  December  12,  1883,  and. 
B.  F.  Fortaon  having  died,  said  cause  proceeded 
in  the  name  of  Mary  P.  Fortson  alone,  and  said 
court  rendered  its  judgment  in  favor  of  said 
Alford,  and  decreed  that  said  Mary  P.  Fortson 
take  nothing  by  her  said  suit  That  said  Mary 
P.  Fortson  appealed  from  said  judgment  to  the 
supreme  cour^  which  on  December  5,  1884,  re- 
versed said  judgment,  and  remanded  the  cause 
back  to  the  district  court  for  further  proceedings. 
62  Tex.  576.  Said  Mary  P.  Fortson  having  in- 
termarried with  H.  A.  Halbert,  said  cause  there- 
after proceeded  in  the  name  of  Mary  P.  Hal- 
bert et  al.,  and  on  April  6,  1886.  said  cause 
coming  on  to  be  h«ird,  said  district  court  ad- 
judged that  the  county  court  of  Dallas  county 
did  not  have  jurisdiction  to  grant  administra- 
tion on  the  estate  of  said  Earl  E.  Cravens  to 
said  Alford,  and  that  all  bis  acts  as  such  ad- 
ministrator were  null  and  v<^d;  that  be  he  re- 
moved, and  his  appointment  as  such  adminis- 
trator be  revoked,  set  aside,  and  held  for  naught. 
Said  Alford  appealed  from  said  judgment  to 
the  supreme  court,  and  the  supreme  court,  on 
June  18,  1889,  reversed  the  judgment  of  said 
district  court,  and  dismissed  the  cause  of  the 
said  plaintiffs  Halbert,  and  adjudged  that  said 
administration  was  a  valid  one.  and  ordered  said 
judgment  certified  to  the  district  court  for  ob- 
servance. 12  S.  W.  75.  That  aaid  cause,  undei 
the  deci^on  of  the  supreme  court,  came  on  to  bf 
heard  in  the  district  court  on  February  15, 1880 
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and  said  court  adjudged  that  said  ptaiotiffs  take 
nothing  by  their  suit,  that  the  said  administra- 
tion be  sustained,  and  that  said  judgment  be 
certified  to  the  county  court  of  Dallas  county, 
with  instructions  to  proceed  in  said  administra- 
tion. That  said  county  court  did  proceed  in  said 
administration,  and  that  plaintiff  owns  the 
property  sued  for  by  Tirtne  of  an  order  of  sale 
thereof  by  said  county  court,  a  sale  of  the  same 
by  said  admiuiBtrator  to  plaintiff,  a  confirma- 
tion of  said  sale  by  said  court,  and  a  deed  of 
conTeyance  by  said  administrator  to  him  under 
■aid  orders,  all  of  which  was  done  since  Feb- 
ruary 15,  1890;  said  property  being  owned  by 
said  Earl  E.  Cravens  in  her  lifetime,  and  belong- 
ing to  her  estate  after  death,  till  owned  by 
plaintiff  as  above  stated.  Th&t  said  defendants 
claim  to  own  said  property  under  and  through 
mesne  conveyances  from  Marr  P.  Halbert,  the 
only  heir  and  sister  of  Earl  E.  Crayens,  J(^ed 
by  her  husband,  H.  A.  Halbert.  The  defendants 
Lewallen  and  Lawler  failed  to  answer.  On 
September  26,  181)5,  said  H.  A.  and  MoUie  P. 
HallKrt  filed  their  original  answer,  in  which 
they  admit  the  conreyance  of  the  land  described 
in  the  defendants*  pleas  by  them,  as  alleged 
by  the  defendants,  and  th^  adopted  the  plead- 
ings of  said  defendants.  They  also  in  said  an- 
swer attacked  the  validity  of  the  administra- 
tion on  Earl  K  Cravens*  estate,  and  the  sale  by 
the  adminietrator  to  plaintiff  of  said  land,  for 
fraud.  The  plaintiff,  to  all  that  part  of  said 
answer  attacking  the  administration  and  sale, 
excepted,  by  supplemental  petition  filed  thereto, 
on  September  30,  1895.  On  March  4,  1896, 
trial  was  bad  before  a  jury,  and  the  court 
charged  them  to  find  for  uie  defendants  under 
their  plea  of  five-years  statute  of  limitation, 
which  they  did,  and  judgment  thereupon  was 
rendered  for  defendants.  Plaintiff  filed  motion 
for  new  trial,  which  was  overruled,  to  which 
plaintiff  in  open  conrt  excepted  and  gave  notice 
of  appeal.  Plaintiff,  cm  Febrnary  2,  1897,  filed 
his  petition  and  bond  for  writ  of  error,  and 
brings  the  case  to  this  conrt  on  writ  of  error. 

Statement  of  Material  Facts  Proven.  (1) 
Plaintiff  proved  that  the  109  acres  of  land  de- 
scribed in  his  peUtkm,  for  an  undivided  one- 
half  of  which  he  sues,  was  patented  to  John  E. 
Cravens  and  John  G-.  Gooch,  assignees  of  Mary 
Barker,   on  October  14,   1871.     (2)  Plaintiff 

Eid  by  certified  copy  of  decree  of  partition 
te  county  court  of  Anderson  county,  in  the 
nistration  of  the  estate  of  John  E.  Cra- 
rens,  between  Mary  P.  Fortson  (formerly  Mary 
P.  Cravens)  joined  by  her  husband,  B.  F. 
Fortson,  and  Earl  K  Cravens,  that  this  land 
was  decreed  to  Earl  E.  Cravens.  Said  decree  is 
dated  July  12,  1879.  &)  That  John  E  Cra- 
vens and  wife,  Mary  B.  Cravens,  died  prior  to 
1S70,— the  former  intestate,  the  latter  leaving 
a  will,  naming  Earl  E.  Cravens  and  M.  P. 
Fortson  her  devisees.  That  said  Earl  E.  Cravens 
and  M.  P.  Fortson  were  the  children  and  sole 
heirs  of  said  John  E.  Cravens  and  wife.  That 
Ebiri  E.  Oiavens  died  a  minor,  and  Intestate  and 
unmarried.  In  1880,  in  Dallas  county,  and  Mol- 
lie  P,  Fortson  had  since  become  a  widow,  and 
intermarried  with  H.  A.  Halbert.  (4)  Plaintiff 
proved  that  on  September  20,  1880,  George  F. 
Alford  was  appointed  administrator  of  the  es- 
tate of  Earl  E.  Cravens  by  the  county  court  of 
Diillaa  county,  and  qualified  as  such  September 
28.  1880.  (5)  That  Alford,  as  administrator  of 
said  estate,  in  an  exhibit  of  the  condition  of  said 
estate  filed  in  said  county  court  on  January  24, 
1^3.  reported  the  following  claims  as  allowed 
ter  mm  against  said  estate,  viz.:  Claim  of  T.  J. 
WiUiams,  allowed  November  10,  ISSa  for  $200; 
claim  of  Dr.  J.  A.  McKee,  allowed  .Tanuary  2, 
1882,  for  $38.52;  clntm  of  J.  W.  Gulick,  allow- 
ed February  1,  1882,  for  $27;  claim  of  A.  M. 
Henkie,  allowed  December  31,  1881.  for  $9.75. 
And  he  also  showed  by  said  exhibit  an  es- 
tablinhed  Indebtedness  against  said  estate  of 
$2.KKii.,'iti;  alfo  proved  that  said  county  court, 
OP  February  27,  ISSH,  approved  said  exhibiL 


(6)  That  on  February  27.  1893.  said  conrt  at- 
dered  a^d  administrator  to  sdl  the  nndirided 
one-half  of  the  109  acres  described  fn  ^aintMTs 

petition,  and  which  one-half  is  herein  sned  for 
by  plaintiff.  That  on  November  11,  1893,  said 
court  confirmed  the  sale  made  by  said  adminis- 
trator to  plaintifl  of  said  undivided  one-half  of 
said  109  acres.  (7)  Plaintiff  then  gave  in  evi- 
dence the  deed  made  by  said  administrator  to 
him  for  said  land  under  said  order, — deed  dated 
November  13,  18^  (8)  Plaintiff  then  gave  in 
evidence  a  "brief  statement"  by  the  derk  of 
the  county  court  of  Anderson  county,  Tex^  un- 
der his  hand  and  seal  of  office,  of  the  decree  and 
proceedings  of  said  county  court  in  the  partition 
of  the  estate  of  John  E.  Cravens,  between  the 
heirs  of  said  Cravens,  giving  date  of  said  de- 
cree. July  21,  1879;  Mollie  P.  Fortson,  joined 
by  her  husband,  B.  F.  Forston.  Earl  E.  Cra- 
vens, and  George  F.  Alford,  administrator  of 
the  estate  of  John  E,  Cravens,  being  the  parties 
to  said  partition,  and  showing  that  said  undivid- 
ed one-half  of  said  109  acres  herein  sued  for 
was  decreed  to  Eari  E.  Cravens,— said  "brief 
statement"  dated  March  11.  1895,  and  filed  for 
record  and  recorded  in  Hill  county  March  14. 
1895.  (9)  Defendant  Martin  gave  In  evidence 
deed  from  E.  T.  and  Kate  Lawler  to  him.  d^ 
sifrned,  acknowledged,  and  dated  November  22, 
1888,  and  duly  reccwded  in  Hill  county  Novem- 
ber 22, 1888,  conveying  to  him  the  13>A  acres  de- 
scribed in  his  answer  and  dahn  by  him.  (10) 
Defendant  Martin  also  gave  in  evidence  a  deed 
from  James  A.  Lawler  to  E.  T.  Lawler,  dated 
May  21,  1887,  duly  recorded  hi  Hill  coonty  May 
21,  1887,  conveying  to  K  T.  Lawler  his  (J.  A. 
Lawler's)  interest  in  said  13^  acres  of  land.  (11) 
Defendant  Pryor  gave  in  evidence  deed,  duly 
signed  and  acknowledged,  from  J.  W.  Watson 
and  wife  to  L.  Lewallen,  dated  October  20, 

1887,  duly  recorded  in  Hill  county  February  13. 

1888,  conveying  to  said  Lewallen  the  95^  acres 
described  in  his  answer  and  claimed  by  him. 

SI  2)  Hie  defendant  Pryor  also  gave  fn  evidence 
eed,  duly  signed  and  acknowledged,  by  L. 
Lewallen  and  wife  to  him,  dated  June  30,  1892. 
and  duly  recorded  in  Hill  county  September 
19, 1892,  conveying  to  him  the  said  acres. 
(13)  Both  defendants  proved  that  they,  and 
each  of  them,  and  those  under  whom  they  claim- 
ed, had  had  actual,  peaceable,  adverse  poBse!»- 
sion  of  their  respective  tracts  of  land,  cultivat- 
ing, using,  and  enjoying  the  same  regularly,  and 
di^y  paying  all  taxes  thereon,  and  claiming 
their  respective  tracts  of  land  under  deed  and 
deeds  duly  registered  for  more  than  five  years 
before  the  institution  of  this  smt  by  plaintiff: 
and  each  defendant  testified  that  at  the  time 
he  purchased  his  said  tract  of  land  he  bellered 
be  was  getting  a  good  title  thereto. 

Conclusions  of  Law.  The  only  question  pre- 
sented for  our  decision  arises  upon  the  third  as- 
signment of  error,  which  is  as  follows:  **nie 
district  court  erred  In  sustaining  the  objeetioiis 
of  the  defendants  to  the  introduction  in  evidence 
^  plaintiff  of  tbe  following  instmmmls.  Tic.: 
Q)  Certified  copy  of  a  petitlMi  filed  by  BAary  P. 
Fortson,  joined  by  her  nnsband,  B.  F.  Fortsmi, 
In  the  coun^  court  of  Dallas  county,  on  Feb- 
ruary 28,  1SS2,  in  the  estate  of  Earl  E.  Cra- 
vens, praying  that  the  administration  on  said 
estate  be  dismissed,  tiiat  the  appointment  of 
G^orse  F.  Alford  as  administrator  be  set  aside 
and  be  removed,  and  that  ail  his  acts  aa  such 
administrator  be  declared  null  and  vt^  (2> 
Certified  copy  of  the  judgment  of  said  county 
court  on  said  petition,  dated  May  22,  1882,  de> 
creeine  that  said  administration  was  a  nullity; 
that  all  orders,  etc.,  of  said  county  court,  and 
all  acts  of  said  administrator  in  said  adminis- 
tration were  null  and  void.  etc.  (3)  Certified 
copy  of  appeal  bond  given  by  said  Alford,  ap- 

fiealing  said  matter  to  the  district  court  of  Dal- 
as  county,  dated,  filed,  and  approved  Jnue  2, 
1882.  (4)  Certified  copy  of  the  judgment  of 
said  district  court  on  said  appeal,  dated  De- 
cember 12,  1883,  in  which  it  is  shown  that.  B. 
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F.  Fortson  having  died,  aaid  caase  proceeded  \a 
the  name  of  Mary  P.  Fortaon  alone,  In  which 
Jndsment  was  reodered  in  favor  of  said  Alford 
and  established  the  validttr  of  said  administra- 
tion. (5)  Certified  copy  of  appeal  bond  given 
by  Mary  P.  Fortson,  appealing  said  cause  to  the 
supreme  court,  filed  and  approved  December  29, 
1883.  (6)  Certified  copy  of  the  judgment  of  the 
supreme  court,  dated  December  6,  l88i,  revers- 
ing said  judgment  of  the  district  court,  aod  re- 
manding the  cause  back  for  farther  Moceedl&gs 
in  accordance  with  the  opii^on  of  the  court  on 
said  appeal.  (7)  Certified  copy  of  the  judgment 
•  of  the  district  court  (said  Ma^  P.  Fortson  hav- 
ing intermairied  with  H.  A.  Halbert,  the  cause 
proceeded  in  the  name  of  Mary  P.  Halbert  et 
al.),  dated  April  6,  1886,  adjudging  that  the 
county  court  of  Dallas  county  did  not  have 
jurismction  to  grant  said  administration,  and 
declaring  the  same  null  and  void.  (Si  Certified 
copy  of  the  appeal  bond  given  by  said  Alford, 
appealing  said  cause  to  the  supreme  court,  ap- 
proved and  filed  May  18,  1886.  <9)  Certified 
copy  of  the  judgment  of  the  supreme  court  on 
aaid  appeal,  dated  June  18,  1889,  reversing  said 
judgment  of  the  district  court,  and  dismissing 
said  cause  of  M.  P.  and  H.  A.  Halbert,  and  or^ 
dering  said  judgment  certified  below  for  ob- 
servance. (10)  The  certified  copy  of  the  man- 
date of  the  supreme  court  on  said  judgment  to 
the  district  court,  ordering  it  to  observe  the 
judgment  of  said  court,  dated  August  1^  1889, 
filed  in  the  district  court  August  17. 188D.  (11) 
The  certified  copy  of  the  judgment  of  the  dis- 
trict court  in  said  cause,  dated  February  15, 
1890,  decreeing  that  aaid  Halberts  take  nothing 
by  their  said  suit,  that  said  administration  be 
sustained,  and  that  the  judgment  be  certified 
to  the  county  court  of  Dallas  countjr  with  In- 
structions to  proceed  in  said  administration. 
(12)  Deed  from  H.  A.  Halbert  and  wife,  Mary 
P.  Halbert,  to  B.  T.  Lawler  and  J.  A.  Lawler, 
dated  November  30.  1886,  recorded  in  Hill  coun- 
ty December  13,  1886,  conveying  the  13%  acres 
of  land  described  in  defendant  Martin's  answer. 
0.3)^Deed  from  H.  A.  Halbert  and  wife,  Mary 
Kp.  Halbert,  to  3.  W.  Watson,  dated  November 


80,  1886,  recorded  in  Hill  county  January  7, 
1887,  conveyine  the  9S%  acres  described  in  de- 
fendant Pryor's  answer,  and  refusing  to  pe^ 
mit  plaintiff  to  use  the  same  in  evidence.  All 
of  which  is  shown  in  plaintiff's  bill  of  ezceiH 
tions  No.  3,  because  it  was  admissible  for  plain- 
tiff to  reply  to  defendants*  plea  of  the  statute  of 
limitations  to  prove  that,  from  18S2  continuous- 
ly to  1890,  litigation  as  to  the  life,  validity,  and 
existence  of  said  administration  was  pend- 
ing; the  defendants  being  purchasers  through 
mesne  conveyances  from  Uie  heir,  Mary  P.  Hal- 
bert, during  the  pendencj;  of  said  litigation." 
Our  views  upon  the  prt^ioaltion  here  urged  have 
been  fully  expressed  In  the  comiAinion  case  of 
Bowen  v.  Kirhland  (this  day  decided)  supra. 
For  the  reasons  there  stated,  this  assignment  of 
error  must  be  overruled,  and  the  judgment  of 
the  court  below  affirmed.    Judgment  affirmed. 


LOOMIS  v.  CITY  OF  EL  PASO.  EL  PASO 
BUILDING  &  LOAN  ASS'N  v.  SAME,  KEL- 
LY et  al.  V.  SAME  (0)urt  of  C^ivil  Appeals  of 
Texas.  March  2,  1896.)  Appeals  from  district 
court,  El  Paso  county;  0.  N.  Buckler,  Judge. 
Three  actioosr-one  by  the  city  of  £3  Paso 
against  A.  M.  Loomlg.  one  by  the  same  plaintiff 
against  the  El  Paso  Building  &  Loan  Associa- 
tion, and  one  by  the  same  plaintiff  against  Dan 
Kelly  and  others.  Ibere  was  a  judgment  in 
each  case  in  favor  of  plaintiff,  and  defendants 
appealed.  Beformed  and  affirmed,  W.  M. 
Coldwell  and  M.  W.  Stanton,  for  appellants. 
Millard  Patterson  and  Wyndham  Kemp,  for  ap- 
pellee. 

FLY,  J,  The  points  raised  in  the  above 
causes  were  fnlj^  investigated  and  disposled  of 
in  the  case  of  (SonUin  v.  Olty  of  H  Paso  (de- 
cided by  this  court  at  the  present  term)  44  S. 
W.  870;  and,  following  that  decision,  each  of 
the  Judgments  of  the  district  court  in  the  abovo- 
named  causes  will  be  reformed,  so  as  to  exclude 
all  taxes  levied  in  reference  to  public  schools 
and  school  bonds  and  interest  on  all  taxes  prior 
to  those  of  18Wf,  and,  as  reformed,  will  be  af- 
firmed. 


End  of  Oases  is  Vol.  44. 
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ABANDONMENT. 

Of  appeal,  lee  "Appeal  and  Error." 
Of  award,  see  "Arbitration  and  Awaid." 
Of  faomeBtead,  see  "Homestead." 

ABATEMENT. 

Of  nuIsaDce.   see   "Munldpal  Corporations"; 
"Nuisance." 


ABATEMENT  AND  REVIVAL. 

The  objection  of  a  former  suit  pendtnf;  is  re- 
moved by  a  dismisHal  of  mtih  avut.  where  the 
second  action  wan  not  brought  for  vexations 
purposes.— Wilson  v.  Millikcn  (Ky.)  *S<SO. 

An  action  for  libel  survives  on  death  of  plain- 
tiff, under  Act  May  4,  1895.— Hoii»ton  Print- 
iag  Go.  T.  Dement  (Tex.  Civ.  App.)  u5S. 

No  revivor  is  necessary  in  the  name  of  the  ad- 
mintstrator  of  the  deceased  defendant,  in  an  ac- 
tion to  recover  the  amount  of  a  fee  bill,  so  as  to 
enable  the  administrator  to  maintain  a  proceed- 
ing to  recover  the  amonnt  paid  back  as  illegal- 
ly charged.— England  v.  Ray  (Ky.)  951. 

An  action  pending  in  a  federal  court  may  be 
pleaded  in  abatement  of  a  subsequent  action 
between  the  same  parties  in  the  state  court 
within  the  same  dintrict.  —  Wilson'  v.  Milliken 
(Ky.)iS(W. 

ABSENCE. 

Of  witnesseB  as  gmnnd  for  continuance  In  dvil 

actions,  see  "Continnanee." 
 in  criminal  pnwecationi,   see  "Criminal 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
"Fixtures";  "Improvements." 

ACCIDENT. 

At  railroad  crotti^ings.  ttef  "Uailroads." 
Injury  to  Bervant,  see  "Master  and  Servant." 

ACCOMPLICES. 

Testimony,  see  "Burglary";   "Criminal  Law"; 
"Larceny." 

ACCORD  AND  SATISFACTION. 

See  "Payment";  "Release." 

ACCOUNT. 

Accounting  by  administrator,  see  "Executors  and 
Administrators." 


ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions." 
Bar  by  former  adjudication,  see  "Judgment." 
Breach  of  covenant,  see  "Covenants. 
44  8.W.-72 


By  or  agflinBt  perticu'ar  classes  of  parties,  see 
"AsMgnDients";  "Assignments  for  Benefit  of 
Creditors";  "Carriers";  "Corporations";  "Coan- 
ties";  "Executors  and  Administrators";  "In- 
fants"; "Mast^  and  Servant";  "Municipal 
Corporations";  "Receivers";  "States." 
Cancellation  of  written  inatnmient,  see  "Cancel- 
lation of  Instruments." 
Conversion  of  personal  property, 'see  "Trover  and 

Coovenuon." 
Oountnclalm.  see  "Set-Off  and  Connterclttim." 
Criminal  prosecutions,  see  "Criminal  Law." 
Klectioo  of  remedy,  see  "Election  of  Remedies." 
Establishment  and  enforcement  of  ri^t  of  ex- 
emption, see  "Exemptions." 
—  of  homestead,  see  "£bniefltead." 

 of  trust,  see  "Tmsts." 

 of  will,  see  "Wills." 

Foreclosure  of  mortgage,  see  "Mortgages." 
Jurisdiction  of  courts,  see  "Courts." 
Lacties,  see  "Equi^. 

Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 

Mulicious  actions,  see  "Malicious  Prom^ctition." 
Nondelivery  of  message,  see  "Telegraph«  ami 

Telephones," 
Notice  of  pendency  of  action,  see  "T^is  I'eiidens." 
On  award,  seo  "Arbitration  and  Award." 
On  bail  bond,  see  "Bail." 

On  bond  of  clerk  of  court,  see  "Clerks  of  Court." 
On  contract,  see  "Contracts." 
On  county  treasurer's  bond,  see  "Counties." 
Ob  insurance  pdicy,  see  "Insurance." 
Particular  causes  or  grounds  of  action,  see  "As- 
Bilult   and    Battery";     "Bills   and  Notes"; 
"Death" :   "False  Impriwonnient" :  "Forcible 
Entrj' and  Detainer" ;  "Fraud";  "Insurance": 
"Libel  and  Slander";  "Malicious  Prosecution"; 
"Trespass";  "Trover  uid  Conver^n";  "Work 
and  Labor." 
Particular   fOrnw   of   action,   aee  "Detinue"; 
l^ectment";  "Replevin";  "Trespaas  to  Try 

 of  special  relief,  see  "Divorce";  "Injunc- 
tion." 

Particular  proceedings  in  actions,  see  "Continu- 
ance"; "Costs";  "Damngew";  "Depowltinns": 
"Dismissal  and  Nonsuit":  "Evidence";  "Exe- 
cution"; "Judgment";  "Judicial  Sales";  "Ju- 
ry"; "Pleading";  "Process";  "Trial";  "Ven- 
ue." 

  remedies  in  or  incident  to  actions,  see  "At- 

tachuieut";    "Bail";    "(jomishment";  "Re- 
oeivers" ;  "Se<)ueBtration." 
I\'ii<lfuc}'  of  action,  seo  "Almteinent  and  Reviv- 

til";  "Lis  Pendens." 
Prioe  of  land,  see  "Vendor  and  Purchaser." 
Rc^imTy  iif  payment,  see  "Pnyuieiit." 
Kc'furmation  of  written  in>ttninH>nt,  sec  "Rcfor- 

nintiou  of  lustninietits." 
Review  of  proceedings,  see  "Appeal  and  Brmr"; 

"New  Trial." 
Reviviil.  see  "Abatement  aud  Revival." 
Set-off,  aee  "Set-Off  and  Countercliiim." 
Setting  aside  assignment  for  benefit  of  crcdilorH, 

nee  "Assignments  for  Benefit  of  Crotiitorti." 
Stay  of  proceedings,  see  "Appeal  and  Error." 
Suits  in  equity,  see  "Equity." 
Survival,  see  "Abatement  and  Revival." 
Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main." 

To  recover  subscriptions,  see  "Snbscriptions." 
 tax,  see  "Taxation." 
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To  set  aside  shpritTs  de«d,  see  "Execution." 

To  upttle  trust,       "ABsijmments  for  Benefit  «f 

CroditorB." 
Wrongful  attacbmeDt,  see  "Attachment." 

Where  the  city  was  only  liable  at  commoD  law 
for  the  estahliRbment  of  a  nnisutice,  and  its  of< 
ficers  were  liable  to  punltlTe  as  well  as  compeo- 
eatoTj  daniflses  for  the  erection  of  a  pestbonse, 
held,  that  the  two  causes  of  action  conld  not 
be  joinnl.— Clayton  t.  City  of  Henderson  (Kj.) 
607. 

Prosecutions  hj  municipal  corporations  for  the 
recovery  of  fines  are  ciTil  actions.— Oty  of  Gal- 
latin T.  Tarwater  (Mo.)  750. 

Tbough  tinder  the  agreeniont  the  irrautee  of 
land  had  10  yearn  in  which  to  elect  to  pay 
for  or  reoonvey  the  same,  an  action  may  be 
maintained  before  the  expiration  of  10  years, 
where  the  grantee  claims  the  title  sbaolntely.— 
Condit  T.  Uazwell  (Mo.)  4«T. 

Action  on  note  not  due  except  for  deftralt  In 
interest  Add  not  iwematurely  brought  where  con- 
pona  were  doe  at  the  time.— Gieen  r.  Scottish- 
American  Morts.  Go.  (Tex.  CXv.  .Mv-)  319. 

ADEQUATE  REMEDY  AT  LAW. 

See  "Injanctkn." 

ADJOINING  LANDOWNERS. 

See,  also,  "Boundaries." 

Bight  of  adjoining  landowner  on  excavation 
by  one  of  a  cellar  determined.— Lapp  t.  Gnt- 
teokuDst  (Ky.)  861. 

ADMINISTRATION. 

Of  i-statc  of  decedent,  see  "Bxeenbm  and  Ad- 
mliilntrHtors." 

ADMISSIONS. 

Am  eridt'uce  io  Criminal  proaecutkuw,  we  "(Mm- 

inai  I^w." 

ADOPTION. 

Under  1  Wag.  St.  p.  2B6, 1 1.  a  deed  of  adop- 
tion Is  Tfllid,  though  not  consented  to  by  the 
child's  Qntoral  parents.  —  Clarlcson  t.  Hatton 
(Mo.)  761. 


ADULTERATION. 


An  indictment  charging  the  nuinufactnre  and 
sale  of  ndnltcrated  Sour,  but  not  stating  that 
the  substance  nnod  in  the  adulteration  was  in- 
jurious to  hcnlth,  will  be  reeardfd  as  brought 
under  Pen.  Code  arts.  430,  432,  rather  thnn 

under  article  41i7.— Dorsey  v.  State  (Tex.  Cr. 
A  pp.)  514. 

An  indictment  under  Pen.  Cod«<  1895.  arts. 
4.10,  4;{2,  should  state  the  particular  substance 
with  which,  and  the  manner  in  which,  the  article 
of  food  charged  to  have  been  manufactured  or 
sold  was  adulterated.— Dorsey  v.  State  (Tex. 
Cr.  App.)  614. 

Pen.  Code  1895.  arts.  430,  432.  held  invalid, 
in  not  naming  the  particular  foods,  the  adulter^ 
ation  of  which  was  thereby  prohibited,  or 
which  were  required  to  be  labeled.— Doraey  t. 
State  (Tex.  Or.  App.)  514. 

ADULTERY. 

A  letter  written  by  accused  ktJd  material.— 
Powell  T.  Stote  (Tex.  Cr.  App.)  504. 

Evidence  corroborating  an  accomplice  hdd 
sufficient  to  sustain  a  conviction. — ^Powell  t. 
State  (Tex.  Cr.  App.)  501. 


ADVERSE  POSSESSION. 

See,  also,  "Easements";  "Biectmene*;  *Trt»- 
pass  to  Try  Title." 

Adverse  poBsesslon  cannot  confer  title  against 
reversioners,  during  life  of  tenant  for  lif& — Gal- 
lagher V.  Johnson  (Ark.)  1041. 

A  verdict  that  plaintifT  had  a  possessory  title 
to  land  against  the  evidence.~Byrd  v.  Rtme 
(Ky.)  958. 

An  Instruction  that  it  was  Impossible  to  define 
adverse  possession  held  error.— Preston  t.  Hil- 
bum  (Tex.  Civ.  App.)  698. 

An  instrucUoh  to  find  for  plaintiffs,  If  they 
had  shown  prima  facie  that  toey  had  held  ad- 
verse possession,  etc.,  AfW  erroneous,  as  ignor- 
ing any  evidence  tc  rebut  the  prima  facie  c&sf. 
—Preston  v.  HUburn  fTex.  Qv.  App.)  698. 

Testimony  that  the  land  in  salt  was  generally 
known  to  be  the  land  of  claimant,  offered  to 
show  that  a  claim  of  adverse  possession  was  no- 
torious, was  properly  excluded. — Preston  v.  Hil- 
bum  (Tex.  Civ.  App.)  698. 

Notice  of  the  tenant's  adverse  possession  must 
be  bronght  hmne  to  the  landlord  before  tlie  stat- 
ute will  begin  to  run  in  favor  of  tenant.— Hintae 
T.  Krabbensehfinidt  (Tex.  Civ.  App.)  38. 

A  fence  which  the  owner  attempts  to  keep  In 
repair  constltnte^  an  actual  inclosnre.  for  the 
purposes  of  adverse  possession,  thoogb  a  plank 
IB  sometimes  off.  or  a  panel  down. — Hillman  v. 
White  (Ky.)  IIL 

A  tenant  cannot  hold  possession  derived  from 
bis  landlord,  and  contest  his  title  to  tiie  land.— 
Hintze  t.  Krabbenschmidt  (T«c  GIt.  App.)  3ft. 

The  entry  on  wild  land  and  cutting  of  timber 
from  it  by  one  who  holds  a  title  bond  therefor 
constitute  such  possession  as  will  prevent  the 
lapse  of  time  from  barring  his  equitable  title. — 
Blakeley  v.  Eitman  Ooal  Oo.  (Ky.)  447. 

Fencing  property  included  in  a  street  as  plat- 
ted by  the  city  for  more  than  20  years  indicates 
that  It  is  hdd  adversely  to  the  city.— Town  of 
Morristown  v.  C^ain  (Tenn.  C7h.  App.)  471. 

A  description  in  a  deed  Add  insuffident  aa  a 
basis  for  adverse  possession.  —  Williama  t. 
Thomas  (Tex.  CSv.  App.)  1073. 

There  can  be  no  adverse  possession  under 
deeds  which  do  not  describe  the  land  in  con- 
troversy.—Simpson  ▼.  J<riinBon  (Tex.  Civ.  App.) 
1076. 

A  deed  which  has  a  defective  description  is  in- 
sufficient on  which  to  base  title  by  limilatiou. — 
Newton  V.  Alexander  (Tex.  Civ.  App.)  -116. 

Adverse  poseession  for  15  years  g^ves  legal 
title  to  reni  estate,  sufficient  to  maintain  an  ac- 
tion of  trespass.— Pollock  v.  Maysville  &  &  8. 
K.  Co.  (Ky.)  359. 

ADVICE  OF  COUNSEL 

See  "Malicious  Prosecution." 

AFFIDAVITS. 

See  **I>q)oritlonB.'' 

For  attftdunent,  see  ''Attachment" 

For  Beqnestiatton,  see  "Sequestration.** 

AGENCY. 

See   "Brokers";    "Pacton";    "PrindiMl  an4 
Agent" 

AGGRAVATED  ASSAULT. 

See  "Assault  and  Batteiy." 
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AGREEMENT. 

See  "Gontractf." 

ALIMONY. 

See  "Divorce." 

ALLOTMENT. 

Of  homestead,  see  "Homestead.'* 

ALLOWANCE. 

To  amignee  for  benefit  of  cpoditors,  aee  "AfwiRn- 

nipnts  for  Benefit  of  Creditors." 
To  c-omnuBsloner  in  cbancerr,  see  "Equity." 
To  widow,  see  "Executors  and  Administrators." 

AMENDMENT 

Of  affidavit  for  attachment,  see  "Attachment" 
Of  jodRment  Id  criminal  cases,  see  "Criminal 
Law." 

Of  pleading,  see  "Pleading." 

AMOUNT  IN  CONTROVERSY. 

■  Jurisdiction,  see  "Courts." 

 on  appeal,  aee  "Appeal  and  Error.'* 

ANIMALS. 

Tianqmrtatkui,  see  "Carrien." 

ANSWER. 

See  "Pleading." 

APPEAL  AND  ERROR. 

See,  also,  "Habeas  Corpus";  "New  TrloL'* 
Appellate  jurisdiction  of  particular  oonrts,  see 
^•Courte,'' 
Costs,  see  "Costs." 
RecoKnizonces  on  ai^teal,  see  "Ball." 
Review  of  criminal  prosecutions,  see  "Criminal 
Law";  "Homicide.^ 

The  surety  in  a  note  for  the  price  of  land  maj 
prosecute  an  appeal  from  a  judgment  denying 
a  credit  on  the  note  for  a  deficiency  in  the  land. 
—Logan's  Adm'r  v.  Bryant  (Ky.)  435. 

A  mortgage  creditor  of  an  assigned  estate  may 
prosecute  an  appeal  from  a  judgment  affectine 
the  unincumbered  property  when  the  mortgaged 
woperty  is  iosufficient  to  satisfy  his  debt,— 
Cblumbta  Finance  &  Trust  Co.  t.  Morgan  (Kj.) 
389;  Mattingly's  Trttstee  t.  Same,  Id. 

Where  the  court  of  civil  appeals  reversed  a 
Jndgmeut  dismissing  the  cause,  and  the  su- 
preme court  reversed  the  court  of  civil  appeals, 
Md,  that  the  latter  court  would  not  dismiss  the 
cause.  —  Western  Union  Tel.  Co.  v.  Mitchell 
<Tex.  Civ.  App.)  1075. 

An  Immaterial  difference  between  the  facts 
as  found  by  the  court  of  appeals  and  as  stated 
by  the  supreme  court  \dd  not  ground  for  re- 
hearing.—  City  of  San  Antonio  v.  Grandjcan 
<Tex.  Sup.)  4i6. 

A  bond  superseding  a  judgment  in  so  far  as 
it  adjudges  the  lien  of  appellee  superior  to  that 
of  appellant  does  not  bind  the  obligorH  to  satis- 
fy toe  personal  judgment  in  favor  of  appellee. 
—Gilbert  V.  Bambercer  (Ky.)  421. 

On  appeal  and  filing  of  saperRedeas  bond  and 
an  order  for  stay,  the  court  cannot  issue  a  writ 
of  assistance,  pending  aimeal,  to  compel  defend- 
ant to  perform  a  nart  of  tne  judgment.— State  ex 
rd.  Grand  Ave.  By.  Co.  t.  Wood  pio.)  225. 

Appeal  from  an  order  granting  a  new  trial 
Aew  to  stay  such  new  trial,  though  no  recog- 


niznnt>c  had  been  giren.-  State  ex  rel.  Pattou 
V.  Gates  (Mo.)  7;i9. 

Right  of  party  on  abandonment  of  appeal  per- 
fected on  a  supersedeas  bond  to  sue  out  a  writ 
of  error  within  12  months  determined. — Scot- 
tish Union  &  National  Ins.  Co.  v.  Oancey  (Tex. 
Sup.)  482. 

Effect  of  pendency  of  a  second  proceeding  in 
error,  where  an  appeal  perfected  on  Kuperae- 
deiin  bond  has  been  abandoned,  determintnl  on 
application  of  defendant  in  error  for  afflrmance 
on  certificate.— Scottish  Union  Sc  National  Ins. 
Co.  V.  Clancey  (Tex.  Sup.)  482. 

Where  plea  in  reconvention  sufficient  to  (rive 
the  cnurt  of  civil  appeals  jurisdiction  ia  aban- 
<loned  below,  the  jnHsdiction  is  lost.— Housten, 
E.  &  W.  T.  Ry.  Go.  r.  Perkins  (Tex.  Civ.  Appl 
547. 

An  order  of  reference  to  a  commissioner  for 
the  settlement  of  un  assigned  estate,  in  a  suit 
brought  for  that  purpose,  is  a  final  order,  from 
which  an  appeal  may  be  prosecuted.— Mattlngly 
V.  Elder  (Ky.)  215. 

Whether  there  is  any  evidence  to  support  an 
issue  is  a  question  of  law,  and  the  decision  of 
the  court  of  civil  appeals  thereon  is  hence  re- 
viewable by  the  supreme  court.— Choate  v.  San 
Antonio  &  A.  P.  Ry.  Co.  CTex.  Sup.)  69. 

When  the  court  of  civil  appeals  reverses  a 
judgment  because  the  verdict  is  against  the  ev- 
idence, its  decision  does  not  settle  the  case,  and 
hence  a  writ  of  error  will  not  lie  thereto  fr<Hn 
the  supreme  court. — Choate  v.  San  Antonio  Sb 
A.  P.  Ry.  Cb.  (Tex.  Sup.)  68. 

An  action  for  trespaaa  for  cutting  timber,  in 
which  the  defendant,  though  denying  plaintiffs 
title,  does  not  assert  title  in  himself,  does  not 
involve  the  title,  so  as  to  give  jurisdiction  of  an 

Kpeal  from  a  judgment  for  less  than  f  100.— 
.nder  v.  Lard  (Ky.)  138. 

Hie  issuing  of  process  within  80  days  after 
judgment  is  not  a  condition  precedent  to  an  ap- 
peal from  an  inferior  court  to  the  circuit  court. 
—Brown  t.  Bennett  (Ky.)  85. 

A  party  may  cause  a  writ  of  error  to  be  dis- 
missed for  fsilare  to  serve  notice  thereof  requir- 
ed by  Rev.  St.  1889,  §  2290,  though  he  has  filed 
a  brief.— Guy  v.  Mayes  (Mo.)  253. 

A  conrt  of  civil  appeals  has  no  jurisdiction 
where  the  appeal  bond  is  not  filed  within  the 
tfaue  prescribed  by  Rev.  St.  1895,  art.  1387.— 
SoniEer  t.  Burke  (Tex.  Oy.  App.)  871. 

PresentAilon  mnd  reaerrktlou  of  cro'Uids 
of  review. 

Objections  not  made  below  cannot  be  urged 
on  appeal.— Sewell  v.  Draughn  (Tenn.  Ch.  App.) 
210;  Smith  t.  Olsen  (Tex.  Civ.  App.)  874. 

Where  a  mortgagee  has  not  claimed  that  the 
mortgagor's  equity  of  redemption  is  extinguished, 
he  cannot  urge  that  contention  on  appeal.— Long 
V.  Long  (Mo.)  341. 

To  be  reviewed  on  appeal.  Inadmissible  evi- 
dence must  be  objected  to  in  the  lower  murt.— 
Edwards  v,  Stewart  (Mo.)  320. 

An  objectioii  that  there  was  a  misjoinder  of 
parties  Seld  too  late  when  not  raised  below. — 
Green  v.  Scottish-Anierican  Mortg.  Co.  (Tex 
Civ.  App.)  319. 

Where  grounds  of  objection  to  a  question  are 
not  set  fortb,  error  cnunot  be  urged  on  appeal. 
— Witherspoon  v.  State  (Tex.  Cr.  App.)  164. 

The  action  of  the  trial  court  on  a  question  in 
a  case  must  be  invoked  before  such  question 
ean  be  considered  on  appeal.— Davis  v.  San  An- 
tonio &  G.  S.  1^.  Co.  (Tex.  Civ.  App.)  1012. 

Where  a  witness  stated  facts  which  might 
go  to  show  bias,  and  was  thon  allowed  to  tes- 
tify without  objection  from  defentiant,  it  can- 
not be  urged  on  appral  that  the  witness  was 
biased.— Fnllerton  t.  Fordyce  (Mo.)  1063. 
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Plaintiff  heU  not  entitled  to  arfe.  on  appeal, 
that  the  facts  entitled  him  to  a  recoren'  on  a 
ground  not  rdied  on  la  th«  trial  court.— UoUman 
T.  LaoKe  (Mo.)  752. 

A  xnrnisbee.  who  submitted  the  matter  to  the 

<-onrt  without  objection.  couW  not  urge  on  ap- 
peal defects  in  the  atBdavit  for  icnrnishmcnt.  ur 
m  the  Rheriff'B  return  of  the  writ. — S<'inMh»'inier 
T.  Flanagan  (Tex.  CIt.  App.)  30. 

And  although  defenuant  rralevled  the  claim 
under  Rev.  St  l^S,  art  22S,  he  oonid  not  com- 
plain of  Burh  defect!  for  the  first  time  on  ap- 
^al.— Seinsheimer  t.  Flanagan  (Tex.  Civ.  App.) 

Where  land  was  fwld  under  execatlon  mubject 
to  a  life  estate,  and  in  a  proceeding  by  the 
purchaner  under  Kj.  8L  I  lv8&.  to  recover  poa- 
Resslon  the  life  tenant  claimed  also  the  remain- 
der in  fee  by  purchase  from  the  remiUnder-man. 
nhe  cannot  make  thp  f>t>JpctIon  on  appeal  for  the 
Rnt  time  that  plaintiff  could  not  maintain  the 
proceeding  Itefore  the  termination  of  the  life 
estate.— Smith  t.  Hall  (Ky.)  125. 

Wh«e  no  exception  was  reserred  to  remarks 
of  the  proaecQtiug  attoni»,  error  cannot  be 
based  thereon  on  appeaL— wnlth  r.  State  <Tez. 
Cr.  App.)  109a 

A  rtilinft  on  evidence  will  not  be  reviewed, 
where  no  exception  wai  tafcm  on  the  trial. — 
Smith  V.  State  (Tex.  Cr.  App.)  lOOa 

ISrrors  not  aHflifcned  as  ground  (or  new  trial 
will  be  reparded  as  waiTed.— Bailey  v.  IjOniHTille 
&  N.  R,  Co.  (Ky.>  105:  Ijouisville  &  N.  R.  Co. 
V.  Henry  (Ky.)  428;  Commonwealth  v.  Burnett 
(Ky.)  im. 

The  safflcicncy  of  the  evidence  cannot  be  con- 
sidered. In  the  almence  of  a  motitm  for  a  new 
trial.— Brown  v.  Bennett  (Ky.)  86. 

In  a  raw  tried  oy  the  court  a  motion  for  new 
triol  hrlfl  i)tH-ox»nry  to  raise  the  qnestim  of  the 
RnWicii'm-j-  of  the  ^dence.— Albin  Co.  v.  BS- 
1ing<>r  iK.v.1  (VW 

The  assifriimt'iit  an  ground  for  new  trial  that 
the  court  errt'd  in  ftniuting  instrnetlonti  "offered 
hy  dpfciidniit"  is  not  HUlHcient  to  authorize  the 
ri'view  i»f  hMtriK-tiouM  iriven  by  the  court  on  its 
nwn  mot'ou.— Hailey  v.  LouisTille  &  N.  B.  Co. 
(Ky.)  KKi. 

Beaovd  wad  pvoeeedlMca  aot  Im  raeord. 

Hrhl.  ihtit  a  rulinjt  rejiH-tiii);  eyidence  offered 
to  niwt  nn  objection  to  the  ndinissimi  of  other 
cvideiKt'  (iiiild  Iic  coiiHidcrt'd,  ttuiuirh  tho  bill 
of  exceptions  failed  to  state  the  grouticl  of  the 
<»lijef>ti<ui  to  the  introduction  of  snch  I'vidcnce.— 
Bailey  v.  (Mttenden  (Tex.  CMv.  App.)  4(»4. 

T'nrter  1  Rev.  St.  1880.  S  2253.  the  n>citala 
in  the  alwfrnrt  made  by  appellant  of  facts  itho^vn 
I)V  the  U'cord  nwvl  not  be  uuthcnticnted.— Mc- 
lionnlii  V.  Hoover  (Mo.)  334;  Dougliisa  v.  Same, 
Id.;  Brown- Dcsnoyers  Shoe  Co.  v.  Same,  Id. 

A  rejected  pleadinp  not  made  part  of  the  rec- 
ord by  bill  of  pxccptiona  cannot  be  considered, 
thoiiRO  copied  by  the  derk. — Rnsson  v.  Metcalf 
(Ky.r423. 

Where  bill  of  exeeptionB  was  uot  filed  until 
two  months  after  the  adjournment  of  the  court, 
the  cB«e  cannot  considered  on  nnpenl. — Ger- 
stenkorn  v.  F.tate  (Tex.  Cr.  App.)  .MKi. 

Where  the  utatempnt  of  facts  is  not  in  the 
record,  the  question  whether  the  judgment  is 
siinpiirtcd  bv  the  testimony  cannot  lie  consid- 
,.nM].— Williiims  v.  Wtate  (Tex.  Cr.  App.)  R'JO. 

All  objection  that  administration  is  void  be- 
cause uot  VK'KUn  until  1."  ycnra  after  decedent's 
death  cannot  lie  considcrwl  where  the  ri'cord 
ihies  not  show  when  niiministration  was  com- 
nieuct'i).— Htnte  T.  Kauco'a  Heirs  (Tex.  Civ. 
.^pp.)  527. 


A  bill  of  exceptions  wQI  not  be  strickra  out 
because  too  volumiuons. — Ralveston,  H.  &  S. 
A.  Ry.  Go.  T.  Eaten  (Tex.  Civ.  App.)  S62. 

An  exertion  to  an  allegation  in  a  pleading 
not  in  the  record  will  not  be  considered,  al- 
though the  alle^tion  ia  contained  in  another 
pleading  in  the  record.— Oalveston.  H.  &  S.  A. 
Ry.  Co.  V.  Elaten  (Tex.  Civ.  Aw>.)  5«2. 

Bills  of  exception  taken  at  a  term  snbsequenr 
to  that  at  which  the  alibied  erroneous  motions 
were  made  win  not  be  coniudered.— Oalveatim. 
H.  &  S.  A.  Ry.  Co.  v.  Eaten  (Tex.  Oir.  App.) 

502. 

The  statement  of  facts.  tfaons4i  too  long,  will 
not  be  stricken  out,  especially  when  the  brietii 
remove  the  neceaalty  of  examming  the  reconl.— 
Galveston,  H.  &  S.  A.  Ry.  Oo.  v.  Eaten  (Tex. 
Civ.  App.)  562. 

Thst  a  receiver  hsd  been  disohariced  must  ap- 
pear by  the  record,  and  not  by  decisions  in  other 
cases  cited  in  the  brief.— Houston  &  T.  0.  H. 
Co.  V.  Bath  (Tex.  Civ.  App.)  595. 

Bill  of  exceptions  must  show  character  of  evi- 
dence excluded.  —  Ivey  v.  Bondies  (Tex.  OSv. 
App.)  91(k 

In  the  absence  of  a  statement  of  facta,  ex- 
ceptionn  to  findings  of  fact  cannot  be  consider- 
ed.—Texas  &  P.  lly.  Oo.  V.  Pnrcell  (Tex.  Sup.) 
1058. 

In  the  absence  of  exceptions,  the  court's  find- 
ings of  fact  are  conclusive  upon  the  toanea  de- 
termined.—Texas  &  P.  By.  0>.  T.  Pnrcdl  (Tex. 

Sup.)  1058. 

Where  there  is  no  statement  of  facta,  fiodintrs 
of  the  trial  judge  will  be  adopted  on  apiteal.— 
Presidio  County  T.  Caty  Nat.  Bank  (Tex.  Qt. 
App.)  1069. 

FaUure  of  the  clerk  to  certify  to  a  complete 
transcript  Acid  no  ground  for  dismissing  the  ap- 
peaI.~Byrd  v.  Rose  (Ky.)  958. 

Right  to  dismiss  on  motion  for  failure  to  file 
tranacript  in  due  time  Md  waived. — Welch  v. 
National  C:ta8h-Regi8ter  Co.  (Ky.)  mO. 

Motion  to  strike  out  a  statement  of  facts  on 
the  ground  of  prolixity  will  be  overruled  when- 
the  stuteuient  is  made  by  the  judge.- Triplett 
V.  Morria  (Tex.  Civ.  App.)  684. 

Errors  in  an  answer  cannot  be  considemi 
where  the  statement  of  facta  miuglea  the  an- 
swer nith  another  answer, — ^Bamett  t.  Honston 

(Tex.  Ov.  App.)  (189. 

A  mere  memorandum  of  the  derk  to  the  effect 
that  the  direction  of  process  was  changed  after 
he  issued  it  ennnot  be  conndered  as  a  part  of 
the  record.— Brown  v.  Bennett  (Ky.)  85. 

An  appeal  will  not  be  dismissed  for  failnre 
to  file  the  transcript  In  time,  where  no  moHon  is 
made  therefor  in  qien  court  before  the  case  is 
submitted.— Bail^  T.  iMuisville  &  X.  B.  Co. 

(Ky.)  105. 

That  a  statement  of  facts  cootaius  no  proof 
as  to  damages  hrid  not  to  justify  a  refusal  t<> 
consider  assignment  of  errors  which  droiivml 
plaintiff  of  nominal  damages.— Davia  t.  Texas 

&  P.  By.  Co.  rCex.  Snp.)  S22. 

Refusal  to  allow  defendant  to  testify  that  cer- 
tain letters  had  b«^cn  lost  will  not  be  reviewed, 
■where  there  is  no  stntcmeut  that  he  would  hare 
testified  to  the  loss,  and  the  absence  thereof  is 
not  shown.— Ivey  v.  Bimilies  (Tex.  dv.  Aw-i 
916. 

AaalcaBMHt  of  exrora. 

An  aasignment  that  the  court  erred  in  not 

sustaining  suei^^ial  exceptions  will  not  be  consid- 
ered where  tne  appellant's  brief  does  not  contain 
a  statement  of  the  pleading  to  which  the  excep 
Hons  were  addressed.— D'Arrigo  v.  Texas  i'roti 
uce  Co.  (Tex.  Civ.  Ai>p.)  5SX. 
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Errors  muBt  bt*  upccificfilly  asBi^ed,  and  ac- 
wmpanipd  with  thoir  Hppnipriate  propositioas 
iind  statements.— D' A  rriso  v.  Texai  Prodoce 
Ck>.  {Tex,  Civ.  App.)  531. 

AssiKnmeDt  of  error  that  tbt>  findiuK  is  con- 
trary to  the  preponderaDce  of  the  evideDce.  and 
is  without  erldenre  to  support  it,  held  too  cen- 
eral.— Cnllen  t.  Emgard  (Tex.  Cir.  App.)  538. 

Where  there  is  no  assignment  of  error  copied 
Into  the  brief,  the  correotness  of  the  ruling  eau- 
not  be  inquired  into.— Hill  v.  Grant  (Tex.  Cir. 

App.)  loie. 

An  assignment  of  error  is  not  bad  because 
reasons  urged  in  its  support  are  untenaUe.— 
Erackeoridge  v.  Clarldge  (Tex.  Sup.)  819. 

Where  an  erroneous  charge  led  to  the  Terdiot, 
error  should  be  assigned  to  the  charge,  and  not 
to  the  Terdict.— Darii  Texas  &  P.  R7.  Co. 
(Tex.  8Qp.>  8Si2. 

In  order  to  have  a  question  raised  by  the 
pleadings  reviewed  on  appeal,  it  must  be  pre- 
served by  an  atwigsment  of  error,  unless  it  is 
fundamental.~Bean  v.  City  of  Brownwood  Cl^x. 
CSV.  App.)  878. 

Assignment  of  error  Iteld  snfficient,  though  it 
does  not  state  the  ground  on  which  the  particu- 
lar ruling  complained  of  is  ernneoua— Moline 
Flow  Co.  T.  Mathews  (Tex.  Civ.  App.)  69U. 

Assignments  of  error  reserved  by  exceptions 
"No.  1  to  No.  0,  Includve,"  Md  too  general, 
where  the  exceptions  involved  different  phases 
of  tike  testimony.— Frost  r.  Mascm  (Tex.  Civ. 
App.)  58. 

Tlie  decision  on  a  former  appeal  is  the  law  of 
the  case.— Louisville  &  N.  R.  Ca  v.  Survant 
(Ky.)  88;  Schmetier  v.  Louisville  &  N.  K.  Co. 
tKy.)  385. 

The  dedsion  of  the  snpreme  court  on  a  former 
appeal  Is  conclusive  with  the  court  of  civil  ai)- 
peals  as  to  the  law  applicable  to  the  same  state 
of  facts.— Stokes  v.  Mustain  (Tex.  Civ.  App.) 

An  instruction  that  plaintiff  was  not  bound 
to  inspect  for  "latent"  defects  Md  error  where 
the  court  on  a  former  appeal  held  the  defects  to 
be  "patent."— Fordyce  v.  Edwards  (Ark.) 

Discretion  of  tlie  court  in  taxing  costs  kdd  not 
abused.— Bdwards  t.  Stewart  (Mo.)  32& 

In  an  equity  case,  the  court,  on  aroeal,  will 
consider  only  the  competent  evidence.— Wicks  v. 
Dean  (Ky.)  3©7. 

One  at  whose  request  improper  instructions 
are  given  cannot  cumplain  thereof.— O'Rourke  v. 
Undell  By.  Co.  (Mo.)  254. 

^—  Pr«  amm  ptlo  ma. 

A  conrt  havmg  overruled  a  motion  to  exclude 
all  of  certain  depositions,  portions  of  whldi  were 
competent,  it  will  be  presumed  that  the  court 
considered  only  the  competent  portlona.- Wicks 
V.  Dean  (Ky.)  397. 

Every  presumption  will  be  raised  to  support 
Judgment  of  probate  court  In  administration  of 
estate.— State  v.  Zauco's  Heirs  (Tex.  Civ.  App.) 
627. 

Where  the  record  affirmatively  shows  that  the 
special  judge  took  Oie  oath  "prescribed  by  law." 
it  will  be  presumed  that  be  took  the  oath  pre- 
scribed hr  the  constitution.— D'Arrigo  v.  Texas 
Produce  Co.  (Tex.  Glv.  App.)  531. 

Where  a  Judgment  fails  to  include  one  of  the 
defendants  to  the  action,  it  will  be  presutned 
that  it  was  dismissed  as  to  him.— Smith  v.  Wil- 
son (Tex.  Cir.  App.)  556. 

On  appeal  in  action  for  dower,  it  will  be  pre- 
sumed that  the  court  considered  the  question  of 
taxes,  in  assigning  dower  and  assessing  dam- 
ugee,  where  the  abstract  is  silent. — Casier  v. 
Hinchey  (Ho.)  1052. 


It  will  be  presumed,  io  support  of  a  judgment, 
that  eveiT  issue  of  fiiet  made  by  the  pleadings, 
and  not  determined  io  the  court's  fiitdiugs,  has 
been  found  in  favor  of  the  prevailing  party. — 
Texas  &  P.  Ry.  Co.  v,  Purcell  (Tex.  Sup.)  1058. 

Where  the  record  on  appeal  from  a  judgment 
quashing  an  illegal  fee  bill  does  not  contain  a 
copy  of  the  bill,  it  will  be  presumed  that  the 
trial  court  had  the  bill  before  it,  and  correctly 
held  it  illegal.- England  v.  Ray  (Ky.)  951. 

Ibere  being  no  findings  of  fact  in  the  record, 
the  appellate  court  must  assume  that  a  certain 
point  in  issue,  on  which  the  evldonce  is  con- 
flicting, was  found  in  favor  of  the  suceessfui 

Karty.- City  Drug  Store  v.  Scottish  ITqIoii  ft 
[ationaJ  Ins.  Cb.  (Tex.  Civ.  App.)  21. 

It  was  presumed  from  the  record  that  the 
question  of  the  garnishee's  indebtedness  whn 
submitted  to  the  court  orally,  and  that  the  evi- 
dence justified  a  finding  of  indebtedness,-- 
Seinsheimer  v.  If'Unagan  (Tex.  Civ.  App.)  30. 

Presumption,  In  action  against  indorser  of 
note,  that  one  volantarily  appearing  after  in- 
dorser's  death  was  a  duly-authorized  administra- 
tor.—Williams  V.  Planters'  ft  Mechanics'  Nat. 
Bank  (Tex.  Civ.  App.)  617. 

Where  the  record  does  not  show  that  the 
court,  in  an  order  of  sale,  inquired  into  a  claim 
of  homestead,  the  appellate  court  will  not  pre- 
sume an  adjudication  thereof. — Bunch  v.  Keith 
(Ark.)  452. 

It  is  presumed  that  findings  of  fact  were  based 
on  competent  and  sufficient  evidence,,  where  the 
evidence  is  not  in  the  record. — Gaines  v.  Waters 
(Ark.)  353. 

— —  Qnostlaiu  of  tmet,  Terdlots,  ud  flmd- 
iscs. 

Onst.  art.  1,  {|  15,  and  article  5,  I  6,  and  Bev. 
St  1896,  art.  996,  construed,  and  hdd,  that  the 
conrt  of  civil  appeah*  has  do  power  to  conclu- 
sively determine  the  facts  on  conflicting  evl- 
dence,  the  question  being  for  die  jury.— Choate 
T.  San  Antonio  ft  A.  P.  By.  Co.  (Tex,  Sup.)  68. 

The  appellate  court  cannot  refuse  to  examine 
the  evidence  because  the  judgment  of  the  trial 
court  in  correcting  a  deed  is  presumed  correct.— 
Parker  v.  Vanhooaer  (Mo.)  728. 

The  witnesses  in  support  of  a  claim  against  a 
decedent's  estate  being  impeached,  and  the  cir- 
cumstances discrediting  the  claim,  the  finding  of 
the  trial  court  against  the  claim  will  not  be  dis- 
turbed.—Sic  Neeley  v.  Blair's  Adm'r  (Ky.)  (Kil. 

Findings  in  equity  on  oral  testimony  will  l>e 
disturbed  only  when  there  has  been  a  msnifest 
disregard  of  the  .evidence. — Hartley  v.  Hartley 
(Mo.)  1044. 

An  appellate  court  has  no  power  to  interfere 
with  the  result  of  a  trial  for  the  sole  reason 
that  the  verdict  appears  to  be  larger  than  is  jus- 
tified by  the  evidence. — Fnlierton  v.  Fordyce 
(Mo.)  1053. 

Where  conflicting  evidence,  in  an  action  for 
damages,  is  sufficient  on  behalf  of  plaintiff  to 
make  out  a  prima  fade  case  of  negligence 
against  defendant,  the  judgment  will  not  be  dis- 
turbed on  appeal.— Texarkana  &  Ft.  S.  Ry.  Co. 
V.  Hartford  Ins.  Co.  (Tex.  Civ.  App.)  533. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed.— Temple  Grocer  Oo.  v.  Sullivan  (Tex. 
Civ.  App.)  401. 

The  truth  of  conflicting  evidence  is  for  the 
jury.— Winchester  v.  Bryant  (Ark.)  1124. 

That  a  verdict  is  against  a  preponderance  of 
evidence  is  no  ground  for  reversal.— Texas  ft  P. 
Uy.  Co.  V.  Randle  (Tex.  Civ.  App.)  603. 

The  verdict  of  a  jury  wilt  not  be  set  aside  aa 
against  the  evidence  unless  flagrantly  so,  es- 
pecially whore  two  juries  have  found  the  same 
way.— Cily  of  Henderson  v,  Bnrke  {J^.)  422; 
Seibert's  Assignee  v.  Ragsdele  (Ky.) 
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The  rale  that  the  Jadrment  will  not  be  re- 
reniod  nnlpRR  flaicrantir  againfft  the  erideDce 
does  Dot  8pi)ly  in  an  equity  catie.— Mar's  Adm'r 
V.  Burns  (Ky.)  83. 

Findiaca  of  fact  br  the  court  in  a  law  case 
wQI  not  t>e  disturbed  unless  flnKrantly  against 
the  weight  of  the  evidence. — Beall  v.  Cook  (Ky.) 
417:  Kaha  t.  Rogers  &  Pottinger  Jewelry  &  Op- 
tical Co.  (Ky.)  431. 

A  finding  on  conflicting  evidence  will  not  be 
disturbed. — Rogers  t.  G.illo\vay  Fcmiile  Cullt'ge 
fArk.)  454;  Atlauin  v.  Allen-West  ComoiissiuQ 
Co.  (Ark.)  4iXi;  Kdly  T.  Howard  (Tex.  Civ. 
App.)  540. 

"niiere  evidence  auprwrta  the  finding  of  the 
chancellor,  it  will  be  affirmed. — Cotton  v.  Craw- 
ford (Ky.)         Haddix     Bailey  (Ky.)  D63. 

■Whether  a  college  was  located  in  a  town,  or 
outside  of  it.  hM  a  question  of  fart,  on  which 
the  trial  court's  flndlnff  would  not  be  disturbed. 
—Hogera  t.  Galloway  Female  CUIese  (Ark.) 
454. 

A  question  of  fact  having  been  twice  fonnd  for 
plaintiff  on  conflicting  evidence,  the  chancellor's 
tinijing  will  not  be  distarbed.--^lone  t.  Grider 
(Ky.)  3S4. 

Findings  of  a  trial  judge  on  gucstrons  of  fact 
are  entitled  to  the  same  consideration  as  the 
verdict  of  a  Jurr.— State  t.  Gulf,  a  &  S.  F.  By. 
Co.  (Tex.  ClT.  App.)  542. 

Harmless 

In  a  prosecution  for  theft,  evidence  of  many 
other  unusual  articles  found  in  defendant's 
room,  which  were  not  claimed  to  have  been 
stoles,  hrld  harmless  error,  where  the  court 
charged  the  jury  not  to  consider  such  evidence. 
—Thomson  v.  State  (Tex.  Cr.  App.)  837. 

A  refusal  to  set  aside  an  order  overruling  a 
motion  for  a  new  trial  will  not  be  reviewed 
where  no  injury  is  shown.— WlUiama  v.  Plant- 
ers'  &  Mechanics'  Nat.  Bank  (Tex.  KHr.  App.) 
(117. 

CHauAps  added  to  a  Judgment  for  nlalntiffs  In 

trespass  to  try  title,  quieting  defendant's  title, 
add  nothing  to  the  judgment,  and  are  harmless 
error.— Hill  v.  Grant  (Tex.  CSv.  App.)  1016. 

Appellant  caiiuot  complain  of  an  error  commit- 
ted in  his  favor.  —  First  Nat.  Bank  v.  Bouth 
(Tex.  Civ.  App.)  44. 

If  a  judgment  is  correct,  it  will  not  be  re- 
versed bcciiuse  the  court  below  based  it  on  incar- 
rcct  reaaona.— Estey  t.  Fishei:  (Tex,  Civ.  App.) 
.V>5. 

Failure  to  answer  some  special  issues  keid  ao 
ground  for  reversal  where  they  were  immaterial. 
— Missouri.  K.  &  T.  By.  Co.  of  Texas  t.  Ferch 

(Tux.  Civ.  App.)  317. 

Defendant  cannot  complain  of  ao  error  in  al- 
lowiofc  interest  where  he  has  been  allowed  cred- 
its greater  in  amount  to  which  he  was  not  en- 
titled.—Slack  v.  First  Nat  Bank  (Ky.)  354. 

Where  Improper  evidence  is  admitted,  and 
afterwards,  on  motion,  strickeo  from  the  record, 
the  error  is  cured. — Matthews  v.  Missouri  Pac. 
Uy.  Co.  (Mo.)  802. 

Error  in  denying  defendant's  motion  to  re- 
quire plaintiff  to  file  a  hund  for  cnstH  is  barm- 
less,  where  judgment  piies  agninat  dtffeudant— 
Kelley  t.  Kmg  (Tex.  Civ.  App.)  915. 

Where  no  othi>r  proper  judgment  conld  have 
been  renderi'd  under  the  allegations  or  evidence, 
the  judgment  will  not  be  Bi't  aside,  althongh  a 
wrong  reason  is  given  therefor. — Texas  &  P. 
By.  Co.  V.  Purcell  (Tex.  Sup.)  10.->8. 

.\u  error  will  not  be  hi]d  haruiloss.  unless  it 
aflirmntively  uppenrs  so  from  the  reenrd,-  <iulf, 
C.  &.  S.  F.  Ity.  Co.  V.  Johnsdu  (Tex.  Sup.)  1007. 


The  court  will  not  reverse  for  an  error  of  a 
little  over  93  a  judgment  for  $121.6&— Fergu- 
son T.  Moore  (Ky.)  113. 

An  instruction  leaving  to  the  jury  a  question 
of  fact  already  detennined  by  uncontradicted 
evidence  is  not  reversible  error. — Denison  &  P. 
S.  Ry.  Co.  T.  Schols  (Tex.  Civ.  App.)  StSO. 

It  is  harmless  to  instruct  the  jury  that  the 
burden  of  proof  of  ownership  is  on  one  having 
IMssesidon  of  the  property,  where  he  assumes 
the  burden  on  the  trial,  or  where  the  jury  are 
required  to  find  certain  facts  in  order  to  defeat 
his  claim.— Howards  v.  Stewart  (Mo.)  32& 

Where  the  facts  are  undisputed,  an  erroneous 
instmctton  as  to  the  burden  of  proof  is  harmless. 
— I'ontiac  Shoe  Hfe.  Oo.  t.  Hamilton  (Tex.  Civ. 
App.)  405. 

Where  the  verdict  is  clearly  ri^ht.  erroneous 
instructions  are  not  ground  for  reversal. — Von 
de  Veld  v.  Judy  (Mo.)  1117. 

An  erroneous  refusal  to  give  instructions  re- 
quested by  plaintiff  ArU  immaterial  because  of 
a  verdict  for  defendant.— Seibert's  Assisnee  t. 
Ragsdale  (Ky.)  053. 

Errors  in  instructions  held  harmless.  In  view 
of  the  issues  and  the  evidence.- Texas  &  N.  O. 
R.  Ca  V.  Black  (Tex.  dv.  App.)  673. 

Omission  to  give  an  express  charge  on  the 
burden  of  proof  hM  harmlesa,  under  the  cir- 
cumstances.—Hintae  T.  KnbbeDschmidt  (Tex. 
Civ.  App.)  38. 

Refusal  of  a  special  Instruction  included  In 
the  general  instructions  Is  not  ground  for  re- 
versal.— Frost  v.  Mason  (Tex.  OEv.  App.)  53. 

In  a  suit  to  recover  land  alleged  to  have  been 
located  for  the  benefit  of  the  school  fund,  an 
erroneous  instruction  as  to  what  constituted  an 
actual  settlement  held  reversible  error.— Wag- 
goner V.  Daniel  (Tex.  Civ.'  App.)  &4€. 

Tbe  Intervention  of  the  state  In  a  suit  to  re- 
cover laud  located  tor  the  benefit  of  the  school 
fund  held  not  to  prevent  an  erroneous  instruction 
as  to  what  constitutes  an  actual  settlement 
Uiereon  from  being  reversible  error. — Wag- 
goner T.  Daniels  (Tex.  Uir.  App.)  946. 

The  admission  of  incompetent  testimony  in  a 
suit  in  equity  is  not  reversible  error,  where, 
by  rejecting  iL  the  conclusion  of  fact  will  not 
be  changed.— Green  v.  Ditsch  (Mo.)  799. 

Where  the  proof  shows  a  public  road,  and 
the  accused  admits  he  obstructed  it,  but  seeks 
to  Justify,  the  admission  of  an  unidentified  rec- 
ord estaolishinKthe  road  Md  harmless.- Rob- 
inson T.  State  iCTex.  Cr.  App.)  609. 

Where  damaim  would  have  been  aa  great  if 
referred  to  proper  evidence  admitted,  as  to  im- 
proper, the  admission  of  the  latter  was  not 
prcjndictal.— OalTeston,  H.  &  8.  A.  By.  Co. 
Eaten  (TeX.  Civ.  App.)  562. 

Evidence  Add  to  show  no  such  proof  of  waivet 
nf  conditions  of  ^licy  as  to  render  harmless 
erroneous  submission  of  other  evidence  of  wai- 
ver.—Phmuix  Ins.  Co.  V.  Flemming  (Ark.)  464. 

Where  the  verdict  is  deariy  rig^t,  error  in 
rejecting  evidence  as  to  an  immaterial  issue  Is 
not  ground  for  reTeraaK— Von  de  Veld  t.  Judy 
(Mo.)  1U7. 

The  admission  of  Imninterlal  evidence  AeM 
Tvithout  prejudice  to  appellant.  —  Anderson  ft 
Nelson  Distilling  Co.  v.  Hair  (Ky.)  60S. 

The  admission  of  certain  testimony  was  harm- 
less where  toe  jury  was  instructed  not  to  consid- 
er it  except  for  the  purpose  of  contradicting  « 
witnesa.— Cincinnati,  N.  O.  &  T.  P.  By.  Oo.  v. 
Dickerson's  Adm'r  (Ky.)  90. 

An  error  in  admitting  certain  evidence  wns 
harmless  where  the  instructions  based  the  right 
of  recovery  upon  a  different  issue—Buckley  v. 
IViard  of  (jouncilmen  of  City  of  Frankfort  (Ky.) 

m. 
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Where,  If  certain  testimoDr  had  been  ezclnd- 
edf  tbe  jmy  would  bare  reached  the  Bame  con- 
clnsioQ,  its  admission  Is  harmless.— Schulse  v. 
Jalonlck  (Tex.  CIt.  App.)  S80. 

EiTor  in  the  admission  ot  parol  evidence  of  a 
matter  Included  in  a  writing  was  harmless,  where 
«ueh  evidence  was  to  the  same  effect  as  the  wtit- 
Bichardson  r.  Overleese  (Tex.  Civ.  App.) 

Pennltting  one  to  testify  as  to  the  terms  of  a 
sale  is  harmless  where  the  bill  of  sale  la  after- 
wards read  in  evidence.— Sanger  t,  Thomasson 
(Tex.  Civ.  App.)  408. 

The  admission  of  improper  evidence  is  harm- 
less where  the  same  fact  is  shown  by  proper  ev- 
idence.—Hintae  KrabbeoBchmidt  (Tex.  Git. 
App.)  38. 

A  party  is  not  harmed  by  the  rejection  of  ev- 
idence  subsequently   adnutted.  —  Hollmau  t. 

r^ange  (Mo.)  752. 

Where  the  factH  to  be  proved  by  the  evidence 
objected  to  are  otherwise  proved,  such  objection 
wlU  not  be  considered. — Gay  t.  Pemberton  (Tex. 
Civ.  App.)  4(M>. 

Decision. 

Where  the  appellate  court  is  left  In  nncertalnty 
by  the  indefinite  findings  concerning  material  is- 
snes.  the  case  will  be  remanded  for  another  trial. 
—Williams  v.  Deevers  (Tex.  Civ.  App.)  587. 

Where  the  facts  are  undisputed,  the  appellate 
court  can  declare  the  law  as  apiilicd  thereto,  and 
render  Judgment  thereon.— Parrish  v.  Frey  (Tex. 
Qt.  App.)  ^ 

Where  a  new  trial  is  properly  granted  on  any 
of  the  reasons  Rsaigued.  the  judgment  will  be 
dffirmed. — Hoepper  v.  Southern  Hotel  Co.  (Mo.) 
257. 

Onler  setting  aside  verdict  because  of  misiead- 
ing  instructions  sustained.- Hoepper  v.  Southon 
Hotel  Co.  (Mo.)  257. 

Where,  on  appeal,  plaintiffs  indicated  a  will- 
ingness to  remit,  judgment  was  affirmed  on  re^ 
mittitur.— Barnes  v.  Darby  (Tex.  Civ.  App.) 
1029. 

If  a  judgment  in  favor  of  a  minor  suing  for 
injuries  is  reversed,  a  judgment  for  his  mother, 
suing  for  loss  of  services,  must  also  be  reversed, 
both  actions  having  been  consolidated,  and  tried 
together.— Gulf,  G.  &  B.  W.  By.  Oo.  v.  Johnson 
CTex.  Sup.)  1067. 

The  conrt  of  civil  appeals  may  reverse  a  judg- 
ment and  remand  die  cause  when  it  is  of  the 
opinion  tliat  tho  verdict  is  against  a  great  pre- 
ponderance of  the  evidence.— Choate  v.  San  An- 
tonio ft  A.  P.  By.  Oa  (Tex.  Snp.)  60. 


-APPLICATION- 

Of  payment,  see  "Payment" 
  on  stock  in  building  association,  see  "Build- 
ing and  Loan  Associations." 

APPOINTMENT. 

Of  receiver,  see  "Beceiv«i.*' 

APPROPRIATION. 

Of  land  by  ndlroad,  aee  "Bminmt  Domain.** 

ARBITRATION  AND  AWARD. 

A  contract  which  makes  a  certain  person  a 
final  arbitrator  of  all  disputes  that  moy  arise 
under  it  cannot  onst  tbe  court  of  Jurisdiction.— 
Florida  Athletic  Club  v.  Hnpe  Immber  Co.  (Tex. 
Olv.  'App.)  10. 

Where  the  parties  have  proceeded  under  an  ar- 
bitration  clause  so  worded  as  to  oust  the  courts 


of  Jurisdiction,  suit  must  be  brought  on  the 
award,  and  not  on  the  contract.~Florida  Ath- 
letic Clab  V.  Hope  Lumber  Co.  (Tex.  Civ.  App.) 
10. 

On  appeal  from  a  judgment  of  the  probate 
conrt,  entered  on  an  award,  the  circuit  court 
may  take  evidence  as  to  the  agreement  for  sub- 
mission and  as  to  the  order  tor  submission. — 
Blanton  v.  Littell  (Ark.)  71t>. 

Parties  may  abandon  an  award  made  for  them 
by  arbitrators.— Blanton  v.  Littell  (Ark.)  716. 

Besubmisidon  oi  the  matters  in  controversy 
heJd  an  abandonment  of  the  award.— Blanton 
V.  Littell  (Ark.)  71G. 

ARGUMENT  OF  COUNSEL 

See  '^Criminal  Law." 

ARREST. 

See,  also,  "Bail";  "False  Imprisonment";  "Ma- 
licious Prosecntion." 

A  policeman,  in  arreKtinc  one  v/hu  is  drunk 
and_  disorderly,  has  the  ri»;ht  to  use  such  force 

as  is  necessary  for  that  purpose,  but  no  more. 
— Finnell  v.  Bohannon  (Ky.)  94. 

An  instruction  chiefly  predicated  on  the  idea 
ttmt  defendant  had  the  right  to  use  force  in  ar- 
resting plaintiff  only  when  it  became  necossnry 
to  i-ei>el  assault  made  upon  him  by  plaintiff  is 
erroneous.— Fin  nell  v.  Bohannon  (Ky.)  94. 

A  statute  fixing  the  liability  of  a  policemnn 
and  his  t>ondsmen  for  nn  unnecessary  or  cruel 
beating  in  making  an  arrest  is  merely  declar- 
atory of  the  common  law.— Finiioll  v.  Bohan- 
non (Ky.)  94. 

In  an  action  against  a  policeman  for  the  un- 
necessary beating  of  defendant  in  arresting  him. 
it  is  not  competent  for  plaintiff  to  prove  that 
there  was  great  disorder  in  town  on  the  day  of 
the  alleged  assault. — Finnell  v.  Bohannon  (Ky.) 
01. 

ARREST  OF  JUDGMENT. 

In  civil  actions,  see  "Judgment." 

In  criminal  prosecutions,  see  "Criminal  Law." 

ARSON. 

It  was  error  to  permit  a  witness  to  testify 

that,  just  before  tbe  bnrning  charged,  some 
one  other  than  defendant  hnd  borrowed  matches 
from  her:  it  not  being  sufficiently  shown  that 
defendant  was  with  the  person  in  qaestion,  and 
no  conspiracy  being  charged. — Pedlgo  r.  Com- 
monwealth (Ky.)  143. 

ASSAULT  AND  BATTERY. 

Aasault  by  raUroad  coDducttHr,  see  "Carriers," 

Conviction  of  aggravated  assault  held  sustain- 
ed by  the  evidence. —Gstes  v.  State  (Tex.  Or. 
App.)  838. 

Instruction  asked  by  defendant  <m  trial  for 
aggravated  assault  Md  improperly  denied.— 
Shields  V.  State  CTex.  Cr.  App.)  844. 

A  conviction  of  aggravated  assault  cannot  be 
supported  by  testimony  that  defendant  handled 
the  private  parts  of  a  female,  without  showing 
that  any  sense  of  shame  or  constraint  was  pro- 
duced on  her  by  such  acts. — Hawes  v.  State 
(Tex.  Cr.  App.)  101*4. 

An  instruction  held  not  to  deprive  defendant  of 
the  benefit  of  apparent  danger.  —  Burrage  v. 
State  (Tex.  Or.  App.)  1101. 

On  trial  for  assault,  testimony  aa  to  assaolta 
made  on  others  at  the  same  time  Add  admissi- 
ble.—McCray  T.  State  (Tex.  Ct.  Afip.)  17a 
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The  elemeat  of  reasonable  appearaoce  of  per- 
aoDsl  injury  to  dcfcntdant.  and  reasonable  ap- 
pearance that  prospoutor  had  not  abandoned  the 
difficulty,  should  Ik*  iricludf^l  In  cbarses  as  to 
self-defense  in  assault  »nd  battivr.— Burrafe  t. 
State  (Tex.  Or.  App.>  l»i9. 

An  assniilt  cannot  be  made  by  threats.— Cox 
V.  State  <rex.  Cr.  App.)  157. 

A  judgment  of  divorce  on  the  ground  of  as- 
sault is  inndniiKKinle  to  prove  an  aasaalt. — Duna- 
ftain  V.  State  (Tex.  Cr.  App.t  148. 

Defendant  faarinx  admitted  by  bis  answer  that 
he  ahot  plniutifT,  aod  plt-iidcd  ttelf-defense,  the 
burden  waa  on  him,  and  he  wna  entitled  to  the 
i-onclusion  of  the  arsnment  to  the  jury. — Philliits 
V.  Mann  (Ky.)  379. 

A  renliet  for  plaintiff  for  an  awanlt  committed 
1)7  defendant  by  abootioK  and  woundlDfc  bim  was 
ngalDst  the  evidence,  it  beiug  conelnsively  shown 
that  plaintiff,  nithuut  provoeHtion,  first  assaulted 
defendant  with  clubs  and  stones.-— PhlUlM  T. 
Mann  (Ky.)  37U. 

ASSESSMENT. 

For  public  improvements,  aee  "Munidpat  CorpcK 
ratioits." 

ASSETS. 

Of  d4>m1entii'  estates,  see  "Exccatot*  and  Ad- 

miniMtmlHrs." 

ASSIGNMENTS. 

For  iMtieHt  of  crwlitom.  see  "Assiininients  fnr 

Itenefit  of  IVtHlIttirs." 
Vmmi  iiH  to  c-mlitors,  see  "Pniudulrat  Conv^-- 

an»vH." 

Of  error,  see  "Araieai  and  Krror." 

To  hold  an  asHifnior  of  a  nonne};')ti>ilile  note 
linhle.  the  maker  must  be  purniied  t(i  iimolvency. 
— Kdnrewood  DiHtilling  Co.  v.  Nowland  (Ky.)  364. 

Where  the  afsijcnee  of  a  cimtrnct,  with  the 
Implied  consent  of  the  perwtu  for  whom  the 
work  was  to  l»e  dune,  has  e.xccnled  the  work, 
whirh  has  Iteeu  nccepted,  he  is  entitled  to  the 
contract  price.— B*-aIl  v.  Ooolc  (Ky.)  417. 

\  judgment  in  the  name  of  the  asaimior  of  a 
chtme  in  action  hrtd  proper,  where  the  asnlgnee 
had  HO  identifitnl  himself  with  the  litigation  aa 
to  be  conehuled  thereto.— Glereland  v.  Helden- 
helmer  (Te:i.  (^Iv.  App.)  551. 

The  awnicnee  of  a  judEmeol  is  bound  by  pay- 
ments whieh  he  knowK  nave  been  made  tliere- 
oD. — Commonwealth  v  Burnett  (Ky.)  OOti. 

A  judfnnent  debtor  is  protected  in  makine 
paymentH  to  the  on^inal  creditor  after  the 
judgment  has  l>een  assigned,  where  he  has  no 
notice  of  the  aHslgnment.  —  Commonwealth  t. 
Burnett  (Ky.)  mi. 

The  Rsxiffiimeut  of  ti  title  bond  pa88e«)  the  as- 
siffnor'H  etjiiitiible  interest,  aa  afcainHt  a  cred- 
itor whcwe  debt  wan  created  and  attachment 
levied  after  the  awiignmcnt;  preference,  as 
between  eqnltieH  ntherwlse  eonal,  beiuK  given 
to  the  oldest.— Helm  t.  Sapp  (Ky.)  107. 

Where  the  nsHignor  of  a  note,  with  knowl- 
edge of  the  fact  that  the  greater  part  of  the 
note  is  usury,  cotH-enlf*  that  fact  fnmi  the  as- 
signee, the  assignee  may  hold  the  aasignor  w'th- 
niit  suing  the  luiytH-. — Wilcoxon  v.  Morse  (Ky.) 
142. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

WTiere  the  asaiRiiee  has  acted  aa  npecial  com- 
missioner in  selling  the  assigned  estate  to  nat- 
isfy  liens  thereon,  iie  is  entitled  out  of  the  pro- 


ceeds to  the  fees  allowed  by  law  therefor. — 
Columbia  Finance  &  Trust  Co.  r.  Morgan  (Ky-) 
:18D;  Mattingly's  Trustee  v.  Same.  Id. 

Where  the  assigned  estate  is  incumbered  to  Its 
full  value  at  the  time  of  the  asiugnment.  and 
suits  are  then  pending  to  enforce  the  liens,  the 
astiignee  cannot  have  the  proceeds  of  the  propei^ 
ty  applied  to  the  payment  of  costs  incurred  by 
bim  for  attorney's  fees,  or  in  a  snit  to  settle 
his  trust.— ColutnUa  Finance  A  Trust  Go.  v. 
Morgan  (Ky.)  380;  Mattingly's  Trustee  T.  Same. 
Id. 

Hie  assignor  is  not  entitled  to  have  his  ex- 
emptions, in  lieu  of  breadstuffs  and  animal  food 
not  on  hand  at  the  date  of  the  assignment,  set 
apart  to  him  oat  of  the  iHvceeds  of  a  crop  whieh 
was  pitched  after  the  assignmenL — C?olumhia 
Finance  &  Trust  Co.  v.  Morgan  (Ky.)  388;  AUt- 
tingl)*'s  Trustee     Same.  Id. 

The  assvuor  has  no  power  to  ezecnte  a  um- 
gage  on  a  growing  crop  pitched  on  the  land  as- 
signed for  creditors  snbaeonent  to  the  date  of 
the  assignment. — OolumUa  Finance  &  Trust  Co^ 
T.  Morgan  (Ky.)  388;  Mattingly's  IVustee 
Same,  Id. 

An  assignor  is  entitled  to  proceeds  of  com  on 
hand  at  the  date  of  assignment,  in  lieu  of  ex- 
enipt  property  not  on  hand.— Columbia  Finance 
&  Trust  Co.  T.  Morgan  (Ky.)  iS28;  Mattingly  t. 

Same,  Id. 

It  is  error  to  render  Judgment  against  the 
assignee  individually  where  he  is  sued  as  as- 
signee only.— MatHngly  v.  WUIet  (Ky.)  37a 

Ky.  St.  I  06.  which  authorizes  a  suit  to  be 
tevtugbt  by  a  creditor  or  creditors  in  tiie  circuit 
court.  Instead  of  in  the  county  court,  for  the  set- 
tlement of  an  assigned  estate,  only  where  the 
iilaiutifFs  represent  as  much  as  mie-fourth  of  the 
liabilities,  is  constitutional.— Mattingly  t.  Elder 
dvv.)  ai5. 

The  pendency  of  an  action  bf  creditors  to  re- 
cover judgment  on  their  claims  is  not  a  bar  to  an 
action  by  them  to  settle  the  estate  ot  the  de- 
fendant, who  has  made  an  assignment  fttr  the 
benefit  of  creditors— Mattinglr  t.  Elder  (K>.> 
216. 

The  ftet  that  the  imferred  creditor  haa  aur- 
rendoTPd  to  the  assignee  the  property  transfer- 
red to  him.  and  that  the  asugnee  has  proceeded 
to  diB|ioM>  of  it  for  the  Iwnefit  of  all  the  cred- 
itora,  constitutes  a  complete  defense  to  an  ac- 
tion by  a  creditor  to  recover  the  property,  and 
to  have  the  transfer  declared  to  operate  as  an 
assignment  —  Hall's  Assignees  T.  Rothchild 
(Ky.)  108. 

In  a  suit  by  the  assignee  for  the  settlement 
of  the  trust  estate,  a  lieuholder  cannot  complain 
of  the  payment  out  of  the  lien  fund  of  coats 
less  in  amount  than  would  neceitsarQy  have 
been  incurred  if  he  had  foreclosed  his  lien  in  an 
independent  action. — Farmers'  &  Traders'  Bank 
V.  Norton's  Assignee  (Ky.)  428. 

A  sale  of  property  by  the  assignee  to  the  as- 
Hignor,  to  be  paid  for  out  of  pronerty  set  apart 
to  the  asdgnor  as  exempt,  is  Tafid,  aa  the  con* 
tract  does  not  relate  to  the  trust  estate. — Stmp- 
win  V.  Greenwell  (Ky.)  433. 

A  deed  of  assignment  directing  the  assignee  to 
"dlKpose  of  the  same  (all  the  property]  as  pro- 
vided by  law"  Is  not  void  as  directing  a  sale  at 
•public  auction  of  the  ehoses  in  action. — Adams  t. 
.\llra-Wpst  Oimmission  Co.  (Ark.)  462. 

Where  money  held  by  one  partner  aa  guardian 
was  knowingly  appropriated  by  the  firm,  the 
ward  was  lawfully  preferred  in  a  firm  assifni- 
ment.— Adams  t.  Allen-West  Oommisuon  Co. 
(Ark.)  462. 

A  deed  of  assignment  for  the  benefit  of  cred- 
itors is  not  rendered  void  by  reason  of  the  fact 
that  the  debtor  may  have  previously  made  a 
preferential  transfer:  and.  in  order  to  entitle  a 
crcilitur  to  maintain  aa  uctimi  (o  set  aside  such 
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transfer,  h(>  miiRt  nlletj^  that  the  ii8idini«e  has, 
upon  demand,  n^ftiaed  to  tnAtltutp  the  iiPceHsary 
proceedings  therefor.— UaU'a  AHBlgnpeii  v.Kotli- 
«hUd  (Kr.)  108. 

An  ttllowancc  to  an  assignee  will  not  lie  dU- 
tHfU-d  aa  exceusivp  where  not  so  lari^re  as  to 
show  an  abuHe  of  discretion  on  the  part  of  the 
'ohaueellor.  who  is  pecaliarly  fitted  to  determine 
4iich  quostiODB.— Cltixens'  Nat.  Bank  r.  Callo- 
way {Kj.)  IM. 

ASSOCIATIONS. 

flee  "Building  and  Loan  AssociatioM.'* 
Mutual  benefit  iDsamncc  astMoiations,  see  "lu- 
anrance." 

ASSUMPTION. 

Of  risk,  see  "Master  and  Servant." 

ATTACHMENT. 

See,  also,  "Exet'utitm";   "BxemptionR" ;  "Gai^ 
nishment" ;  "Sequestration." 

Evidence  ktld  insufficient  to  overthrow  claim 
■of  son  in  BttBChment  that  part  of  property,  at- 
tached aa  that  of  hla  fiithet  belonged  to  him. 
—Bowling's  Adm'z  v.  Davis  (Ky.)  643. 

Where  claimant  rebonded  property  attached, 
■and  a  portion  of  it  was  found  to  belong  to  him 
and  a  portion  to  defendant  in  attachment,  the 
bond  should  be  discharged  only  to  the  extent  of 
the  property  adjudged  to  claimant. — ^Bowling's 
Adm'x  V.  Davis  (Ky.)  843. 

The  amendment  of  an  affidavit  for  an  attach- 
ment made  by  an  attorney,  so  as  to  show  the 
right  of  the  attorney  to  make  the  affidavit,  can- 
not affect  the  title  acquired  by  a  purchaser  after 
the  attachment  was  Issned,  but  prior  to  the 
amradment— Nortbeni  Lake  Ice  Oo.  T.  On*  (Ky.) 
218. 

Where  plaintiff  had  attached  goods  which  de- 
fendant had  sold  to  a  third  person  after  buying 
from  plaintiff  on  credit,  statements  made  by  de- 
fendant In  the  absence  of  the  purchaser  held  ad- 
missible to  contradict  defendant,  and  alfecting 
his  credibility.— D'Arrigo  t.  Texaa  Produce  Co. 
(Tex.  Civ.  App.)  531. 

Where  plaintiff  had  attached  property  sold  by 
defendant,  and  in  a  third  person'f)  possession, 
statements  made  by  defendant  before  the  sale 
Md  admisBiUe  on  the  isaue  of  fraudulent  Intent 
of  defendant. — D'Arrigo  v.  Texas  Produce  Ca 
(Tex.  Civ.  App.)  531. 

On  trial  of  right  of  property,  1\etd,  that  there 
was  such  change  of  possesKion  a»  vested  title  In 
the  holder  of  an  unreconled  chattel  mortgage. — 
Adams  v.  Powell  (Tex.  Civ.  App.)  547. 

Right  of  chattel  mortgagee  obtainiDg  possession 
■of  property  to  maintain  statutory  claim  therefor 
detcrmiuca.— Adams  v.  Powell  (Tex.  Civ.  App.) 

■547, 

A  petition  for  wrnugful  attachment  includes  in- 
terest, which  need  not  be  specified  as  an  item  of 
damages. — Ellis  v.  Hudson  (Tex.  Civ.  App.)  550. 

Where  a  charge  in  an  action  for  wrongful  at- 
tachment did  not  restrict  the  jury  in  finding  the 
value  of  the  goods  to  their  value  at  the  place  of 
tteizare,  defendants  should  have  asked  a  special 
charge,  in  order  for  it  to  be  available  error  on 
■appeal.— Ellis  v,  Hudson  (Tex.  Civ.  App.)  650. 

Where  all  the  evidence  as  to  the  value  of  goods 
wrongfully  attached  had  reference  to  their  value 
where  the  levy  was  made,  it  is  immaterial  that 
the  Jury  were  not  restricted  to  the  value  at  such 
place.— KlIiK  v.  Huilnon  (Tex.  Civ.  App.)  5.50. 

The  tiling  of  nn  amended  petition  setting  up  a 
new  cause  of  action  hihi  to  discharge  a  writ  of  at- 
tachment sued  out  under  the  original  petition. — 
Boyd  r.  BevUlc  (Tex.  Sup.)  287. 


In  an  action  for  conversion  by  attachment,  the 
burden  is  on  plaintiff  to  show  ownership  of  the 
property  at  the  time  of  levy.— Sanger  v.  Thom- 
asson  n^ex.  Cir.  App.)  408. 

An  affidavit  for  an  attachment  on  behalf  of  a 

corporation  must,  woen  verified  by  an  attorney 
for  the  corporation,  show  the  abxence  ftoit^  the 
cuttu^  of  the  officer  or  agent  who  would  be  re- 
guired  to  verify  it  if  in  the  county.— Northern 
Lake  Ice  Co.  v.  Orr  (Ky.)  210. 

ATTORNEY  AND  CLIENT. 

Advice  of  counsel,  see  "Malicious  ProBectition." 
Attorneys  as  public  officers,  see  "District  and 
Prosecuting  Attorneys." 

An  allotment  fai  a  snit  for  partition  is  not  a 
recovery  thereof,  in  the  sense  of  Sand.  A  H. 
Dig.  I  4225,  80  as  to  entitle  an  attorney  to  a 
lien  npon  the  same  for  hia  fee.— Giboou  t.  Bnck- 
ner  (Irk.)  10»4. 

AUTHORITY. 

Of  agent  see  "Principal  and  Agent.'* 

Of  corporate  manager,  see  "CozporatiouB." 

AWARD. 

See  "AiUtiation  and  Award." 

BAIL. 

Where  monev  deposited  to  Indemnify  a  surety 
on  a  bail  bond  was  sought  to  be  subjected  to 
garnishment  bccauae  the  bond  was  a  nullity. 
Rcld,  that  the  bord  could  not  thm  be  eollateru- 
ly  attacked.— HUker  v.  Hennessy  (Mo.)  794. 

A  recognizance  not  reciting  the  offense  for 
which  appellant  was  convicted  is  insufficient. 
—Hall  V.  State  (Tex.  Or.  App.)  838. 

A  recogniaance  reciting  the  name  of  no  person 
as  chained  with  the  offense  is  fatally  defective. 
— Oox  V.  State  (Tex.  Cr.  App.)  838. 

A  recognisance  which  stated  the  definition  of 
the  offense  contained  in  the  statute  held  good. — 
CoUins  T.  State  (Tex.  Cr.  App.)  848. 

A  bail  bond  executed  February  22,  1897.  re- 
quiring defendant's  appearance  oefore  the  dis- 
trict to  be  held  April  12,  187,  is  a  nullity.— Sloan 
V.  State  (Tex.  Cr.  App.)  1095. 

A  bail  bond,  approved  by  the  sheriff  of  a 
county  from  which  a  change  of  venue  had  been 
ordered  in  the  case,  is  a  nullity,  and  a  judgment 
based  thereon  is  void.— Harbolt  t.  State  flex. 
Cr.  App.)  Ilia 

Under  Sayles'  Rev.  Civ.  St.  art  1128b  et  seq. 
providing  for  notices  of  calling  cases  for  trial 
at  special  term,  sureties  on  a  defendant's  bail 
bond  cannot  complain  of  the  entry  of  an  order, 
nunc  pro  tunc,  directing  the  holding  of  luiid  spe- 
cial term,  when  at  »aid  special  term  a  change 
of  venue  was  ordered,  and  the  bail  bond  was 
executed  afterwards.- Harbolt  v.  State  (Tex. 
Cr.  App.)  1110. 

The  surety  in  a  forfeited  bond  is  entitled  to  re- 
imbursement out  of  indemnity  given  him  by  the 
principal,  to  the  extent  of  attorney's  fees  incur- 
red by  him  in  good  faith  in  obtaining  a  reminMiou 
from  the  governor. — Kills  v.  N'orman  (Ky.)  420. 

Recognizance  describing  offense  as  "unlawful- 
ly carrying  pist(rf"  Md  not  to  set  out  offense  un- 
der the  statute.— Ross  v.  State  (Tex.  Cr.  App.) 

An  appeal  will  be  dismissed  where  the  recog- 
ulzonce  does  not  state  both  the  offense  charged 
and  the  offense  of  which  deffudant  was  convict- 
ed.—Stewart  V.  State  iTex.  Cr.  App.)  513. 

A  recognizance  binding  appellant  to  appear 
before  the  "court  of  appeals"  is  fabUly  defective. 
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—Nix  T.  State  (Tex.  Cr.  App.)  161;  McRay  t. 
State.  Id. 

A  recofrnizance  is  fatally  defective  where  it 
does  not  oame  the  taretieo,  or  set  out  the  amount 
required,  or  require  ampellant  to  aUde  the  ]ud£- 
meat  OD  appeal,  or  recite  the  conTietion,  and  it 
is  not  signed.— Teague  t.  State  (Tex.  Cr.  App.) 
290. 

A  r(>cosiuzance  recitioe  the  offense  as  **un- 
lawfnlly  rartyinK  a  pistol '  is  Insufflrlent.— Ross 
State  (Tex.  Cr.  App.)  492. 

Where  inreties  in  a  bail  bond,  after  remis- 
sion of  a  forfeitiirp,  fail,  without  pxouse,  to  in- 
terpose it  as  a  defense  to  a  procfcdinf;  on  the 
forifeiture,  they  cannot,  after  judgment,  deprive 
the  cleric  and  commonwealth's  attorney  of  thi<Ir 
commissions.— Williams  t.  Sheibonme  (Kjr.) 
110. 

Id  a  proceedioK  to  set  aside  a  judement  on  a 
bail  bond.  Ifld.  that  the  pFosecntitiic  attorney  was 
properly  permitted  to  introtluce  a  certified  cony 
of  the  entry,  nunc  pro  tunc,  at  an  nder  sbowinit 
that  an  order  directing  the  holding  of  a  special 
term  was  iepally  entered.— Haibolt  t.  State  (Tex. 
Cr.  App.)  1110. 

BAILMENT. 

See,  also.  "Carriera";  "Piedgea." 

Owner  of  boildine  In  whidi  goods  are  stored 
to  secure  debt  to  him  hr!d  not  liable  for  their 
losR  by  tire  n-ilhout  his  fault. — Oomeil  Mte.  Co. 
y.  Jjoiiisville  Steam  &  Electric  Motor  Power 
Oo.  (Ky.)  iSS'i. 

BANKRUPTCY. 

See  "Asrignmenta  for  Benefit  of  Creditors." 

BANKS  AND  BANKING. 

Indorsement  by  cashier  of  a  note  Md  to  be 
in  the  usual  course  of  business,  and  to  transfer 
the  legal  title.— Arnold  t.  Swrauon  (Tex.  CSt. 
App.)  §70. 

Agreement  with  a  bank,  on  representations  of 
its  cfishier,  hetd  to  hnve  been  done  with  full 
knowledfre  of  the  bank.— Deposit  Bank  of  Oar- 
lisle  T.  Fleming  (Ky.)  9G1. 

A  loan  by  a  bank  of  a  certain  snm  on  deposit, 
to  persona  known  to  be  in  a  preearimis  finnncial 
condition,  held  not  to  show  reasonable  care  to 
loan  snch  sum  on  good  security.—Deposit  Bank 
of  CJnriiale     Remhig  (Ky.)  9(J1. 

In  the  absence  of  any  agreement  or  custom,  a 
bank  transmitting  a  note  for  collection  to  annth- 
er  bank  is  responsible  for  its  default  to  the  de- 
positor.—Sdmrnacher  T.  Trent  (Tnc  Oiv.  App.) 
4G0. 

The  bank  to  which  a  note  has  been  sent  for 
collection  by  another  bank  nt  request  of  the  de- 
positor is  tile  agent  of  the  depositor. — Schumacher 
T.  Trent  (Tex.  Civ.  App.)  400. 

A  county  depositary  having  notice  of  limita- 
tions on  the  authority  of  the  county  treasurer, 
held  liable  for  a  fund  which  it  permitted  him  to 
check  out.— Butler  Connty  t.  Boatmen's  Bank 
(Mo.)  1047. 

BAR. 

Of  action  by  former  adjodication,  see  "Judg- 
ment." 

  by  limitation,  see  "Limitation  of  Actions." 

Of  prosecution,  see  "Criminal  Law." 

BASTARDS. 

Right  of  bastard  to  inherit  from  ancestor  of 
mother,  who  sniTiTi<fl  her,  determined.— ilogan 
T.  Hogan  iKy.)  953. 


BATTERY. 

See  "Assault  and  Battar." 

BEST  AND  SECONDARY  EVIDENCE. 

See  "BTUcuce." 


BETTERMENTS. 

See  "Ejectment" 

BETTING. 

See  <*Gaming.'* 


BILL  OF  EXCEPTIONS. 

See  "Appeal  and  Brror";  "CMndnal  Law." 


BILL  OF  EXCHANGL 

See  "BiDi  and  Notes." 


BILLS  AND  NOTES. 

Assignment  of  notes,  see  "Assignments.** 

Where  a  bill  of  exchange  is  drawn  by  an  agent 
in  his  own  name  on  the  principal,  the  indebted- 
ness of  the  principal  to  me  payee  constitntes  a 
sufficient  conakieration  to  bind  the  agent — Citi- 
zens' Bank  of  Dyersborg,  Temu,  T.  MlUet  (Ky.) 
306. 

A  note  which  is  payable  on  or  before  a  date 
named  Is  not  due  untu  the  time  named  for  pay- 
ment— Brainerd  v.  Bute  (Tex.  Civ.  App.)  575. 

A  promise  in  an  instrument  to  pay  $1,000  and 
Interest,  "payable  in  levee  bonds  of  the  state  of 
Arkansas,''  is  an  absolute  condition  for  pay- 
ment in  such  bonds.— Johnson  v.  Dooley  (Ark.> 
1032. 

Hie  acceptance  and  retention  of  a  note  of  a 
third  person  in  settlement  of  a  debt  olthon^ 
obtained  through  the  traad  of  the  debtor's 
agent,  will  not  charge  the  creditor,  if  anknown. 
— Ameiiean  Nat.  Bank  t.  Onger  (Tex.  CSt. 
App.)  1057. 

Ker.  St.  1895.  art.  815.  rdatiog  to  protest  of 
notes,  is  not  limited  to  those  originating  in  trans- 
actions between  merchants.— Williama  t.  Plant- 
ers' &  Mechanics'  Nat.  Bank  (Tex.  GIt.  App.) 


Bicltta  and  liabilities  «m  ladonemeat  or 
transfer. 

An  indorser  Md  released  by  failure  of  plain- 
tiff to  sue  for  payment  at  first  term  of  court. — 
Smith  T.  Ojeriiolm  (Tex.  Civ.  App.)  41. 

Sight  of  indorser  of  note  secured  by  trust  deed 
to  compel  holder  to  enforce  the  security  deter- 
mined.—Williams  V.  Planters'  &  Mechanics'  Nat 
Bank  (Tex.  Civ.  App.)  617. 

Right  of  Indorser  to  have  amount  of  accept- 
ances securing  indorsed  note  credited  on  the  notC' 
determined.— Willinms  r.  Planters'  ft  Mechoniea' 
Nat.  Bank  (T^  Cir.  App.)  617. 

That  one  bought  a  note  from  the  payee,  under 
blank  indorsement,  and  that  it  was  held  by  her 
husband,  who  was  one  of  the  makers  of  the  note, 
as  her  agent,  does  not  affect  a  purchaser  of  the 
note  from  her  with  notice  of  its  failure  of  consid- 
ers tiou.— Brainerd  T.  Bute  (Tex.  Civ.  App.)  575. 

Before  the  defense  of  failure  of  considemtioD 
can  be  set  op  against  an  indoiaee  who  has  sued 
on  the  note,  it  miist  be  shown  that  he  received 
it  with  notice  of  circomstances  impeaching  its 
validity.— Graham  t,  Lawrence  OTex.  Qv.  App.» 
558. 

Purchaser  of  note  Arid  not  boimd  to  take  no- 
tice of  facts,  which  be  might  bare  leamed  bf- 
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reasonable  diligence,  Impeachbig  the  title  of  the 
■eller.-^Tunier  t.  Grobe  (Tex.  Oir.  App.)  898. 

Porcbaaer  of  note  held  affected,  ap  to  tlie  time 
he  became  the  owner  thereof,  with  Knowledge  of 
^cta  showing  fraud  in  obtaining  tbe  note.— 
Tomer  v.  Grobe  (Tex.  Civ.  App.)  898. 

In  regard  to  setting  op  equities  against  a  note 
in  the  hands  of  a  bona  fide  purchaser,  it  is  im- 
msterifll  that  the  suit  is  in  equity. — ^Borgess  Inv. 
Oo.  T.  Vette  (Mo.)  754, 

A  transferee  before  maturity  !b  presumed  to 
hare  taken  in  good  faith.— Borgess  Im.  Co.  t. 
Vette  (Mo.)  764. 

A  mere  suspicion  that  a  note  is  without  consid- 
eration  does  not  put  a  prospectiTe  purchaser  on 
inquiry.— Borgess  Inv.  Co.  t.  Vette  (Mo.)  764. 

AotlOBB. 

One  indorsing  and  discounting  a  note  must 
prove  defense  that  h^  was  the  accommodation 
mdorser  by  clear  and  concIuBlve  evidence.— M. 
V.  Monardi  C^>.  T.  Bank  of  Hardinsburg  (Ky.) 
955. 

HefnsaJ  of  instruction  htid  to  justly  sn  order 
netting  aside  the  verdict. — Hurt  v.  Ford  (Mo.) 
228. 

Where  the  only  evidence  of  plaintiff's  title  to 
the  bill  sued  on  is  a  blank  indorsement  by  the 
payee,  plalntiflF  must,  if  his  ownership  be  de- 
nied by  answer,  fill  the  blank  with  words  of 
assignment  to  himself,  in  order  to  show  a  prima 
facie  right  to  recover. — Barret  v.  E^.  Pitt  Nat. 
Bank  (Ky.)  97. 

It  is  incumbent  on  defendant  to  show  tbnt 
payments  claimed  as  a  credit  were  made  on  the 
note  sued  on.— Wiute's  Adm'r  v.  White's  Adm'r 
(Ky.)  83. 

In  an  action  against  maker  and  indorser  of  a 
note  secured  by  vendor's  lien,  deed  from  the 
maker  and  indorser  releasing  part  of  the  prop- 
erty secored  a  Uen  held  admissible.— Smith  v. 
Ojerhohn  (Tex.  Oir.  App.)  41. 

Indorsement  In  blank  by  payee,  and  possesdon 
by  plaintiff  make  a  prima  fade  case  of  his  title 
to  notes.— Long  v.  Long  (Mo.)  341. 

A  petition  on  a  bill  which  alleges  that  It  was 
indorsed  in  writing  by  M.  is  good,  thou^  the 
bill  filed  shows  that  tbe  name  of  M.  was  in- 
dorsed by  C.  as  hia  agent,  as  It  will  be  presumed, 
if  necessary,  that  the  authority  of  Q  to  sign  was 
in  writing.— Slack  v.  First  Nat.  Bank  (Ky.)  354. 

Where  the  words  "No  protest"  are  written  on 
the  Cace  of  a  bill  sued  on.  it  is  not  necessary  for 
plaintiff  to  speeificalh[  aver  a  wHlver  of  protest. 
—Citizens'  Bank  of  Dyersborg,  Tenn.,  t.  Millet 
(Ky.)  366. 

Ciomplaint  in  action  on  note  against  indorger 
kdd  to  sufficiently  allege  protest.— Williams^r. 
Planters'  &  Mechanics'^  Nat  Bank  (Tex.  Civ. 
App.)  617. 

In  alleging  fraud  in  obtaining  a  note  by  the 

fiayee's  agents,  their  names  should  be  disclosed 
n  the  answer. — American  Nat.  Bank  t.  Gruger 
(Tex.  Civ.  App.)  1057. 

Agreement  supported  by  valuable  consideration 
after  note  becomes  due  for  its  eztensiou  held  a 
bar  to  an  action  on  the  note  within  tbe  time  of 
the  extension.— Fisher  v.  Stevens  (Mo.)  769. 

Evidence  heid  to  snstain  a  finding  that  the  note 
sued  on  had  been  paid.— McGregor  t.  Sima  CTex. 
Clr.  App.)  1021. 

BOARD  OF  HEALTH. 

See  *'HeaIth";  **Unnicipal  Corporations.** 

BONA  FIDE  PURCHASERS. 

See  "BUlH  and  Notes';   "Chattel  Mortgages"; 
"Fraudulent  Conveyances";  "Mortgtiges." 


BONDS. 

See  **Reca8»(sances." 

Action  on  bond  of  clerk  of  court,  see  "(Tlerks  of 

Court" 

 on  county  treasurer's  bond,  see  "Counties." 

Assignment  of  title  bond,  see  "Asrignments." 

BaUlnnds,  see  "Bail." 

For  distress,  see  "Landlord  and  Tenant" 

In  attachment  see  "Attachment" 

Municipal  bonds,  see  "Municipal  Corporations." 

On  appeal,  see  "Appeal  and  Error." 

Snreties  on  bonds,  see  "Piindpal  and  Surety.** 

BOUNDARIES. 

Unmarked  lines  of  surrounding  <M.er  surveys 
ftefil  to  prevail  over  calls  for  conraea  and  db- 

tances  in  case  of  con  fiict— Waggoner  v.  Dani^ 
(Tex.  Civ.  App.)  946. 

Evidence  recited  held  not  to  snstain  the  judg- 
ment fixing  a  dividing  line. — Samuels  t.  Simmons 
(Ky.)  396. 

BREACH  OF  THE  PEACE 

See.  also,  "Disturbance  of  Public  Assemblage." 

Instructions,  in  a  prosecution  for  cursing  un- 
der circumstances  calculated  to  provoke  a  breach 
of  the  peace,  conridered. — Christmas  v.  State 
(Tex.  Cr.  App.)  175. 

Infltructionp  in  prosecution  for  cursing  undn* 
circumstances  calculated  to  provoke  a  breach  of 
the  peace  considered,  and  held  not  error. — Wat- 
kins  V.  SUte  (Tex.  Cr.  App.)  507. 

The  fact  that  the  injured  party  cursed  accused 
before  accused  cursed  him  held  not  a  defense  to 
a  prosecution  for  cursing  under  drcnmatances 
calculated  to  provoke  a  breach  of  the  peace.— 
Christmas  T.  State  (Tex.  Civ.  App.)  17o;  Wat- 
kina  T.  Same  (Tex.  Or.  App.)  607. 

Testimony  that  the  curing  of  a  participant 
was  the  cause  of  a  fight  is  not  a  conclusioa  of 
the  witness.— Brock  v.  State  (Tex.  Cr.  App.)  516. 

The  cursing  of  a  participant  immediately  pre- 
ceding the  fight  is  admiflsiole  as  part  of  the  res 
gestae.—Brock  v.  State  (Tex.  Cr.  App.)  616. 

The  assembling  of  people  in  a  public  school 
house  to  rehearse  for  a  public  entertainment  does 
not  change  the  public  character  of  the  place.— 
Brock  V.  State  (Tex.  Cr.  App.)  516. 

Where  all  the  evidence  showed  that  an  assem- 
bly was  orderly,  the  submission  of  an  issue  on 
that  point  waa  properly  refused. — Brock  r.  State 
(Tex.  Cr.  App.)  516. 

In  a  prosecution  for  breach  of  ttie  peace,  tes- 
timony hdd  prejudicial  to  defendant— McCul- 
lough  V.  State  (Tex.  O.  App.)  517. 

BRIEFS. 

On  appeal,  aee  "AH>eal  and  Error.** 

BROKERS. 

See.  also,  "Factors.** 

Where  person  procured  to  purchase  land  was 
unwilling  to  buy  because  of  defect  In  titie,  and 
no  contract  of  purchase  was  nutde,  the  broker, 
in  an  action  to  recover  commissions,  must  show 
the  pxistence  of  the  defect— Brauenridge  T. 
Cloridge  (Tex.  Sup.)  819. 

A  contract  to  find  a  purchaser  of  land  is  not 
performed  by  procuring  one  who  merely  takes  an 
option  thereon.— Brackentidge  Claiidge  (Tex. 
Sup.)  810. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Payment  of  consideration  for  acceleration  of 
maturity  held  not  to  estop  borrower  from  recov* 
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vriug,  as  uBorr.  pajmenta  in  exceM  of  stic-b 
<-onHideratioo,  dues,  prlnciiml.  and  leeal  inter- 
est.—Lockuaoe  T.  United  Savinga  &  Loan  Ca 
<Kj.)  »77. 

Stookbnliler  Id  bulldinfr  and  loan  aasodation 
i-aiiiiot  hare  payment  on  ntoc^  applied  to  hia  loan 
In  the  BlMen<-e  ot  agreement— Pioneer  Saying*  & 
I^uan  Co.  V.  Kverheurt  (Tex.  CIt.  App.>  88.1. 

BURDEN  OF  PROOF. 

In  dvi]  actiona,  aee  "Evidence." 

In  criminal  prosecutions,  see  "Criminal  T^w.** 


BURGLARY. 

A  charge  on  princlpala  was  proper  where  a 
witness  testified  that  be  saw  defendant  watcbinji 
the  bnrglarited  house,  when  he  thought  he  saw 
another  inside.— Young  t.  State  (Tex.  Cr.  App.) 
835. 

Where  the  eiitir  most  bare  been  br  force,  a 
deSnition  of  the  force  reqnlred  to  constitute  an 
entr;  was  unnecesaarr.— Voanit  T.  State  (Tex. 
Cr.  App.)  835. 

Erldettce  Md  innnffident  to  sustain  ooutIc- 
tion.— Daggett  t.  State  (Tex.  Cr.  App.)  842. 

Where  an  emptor^  had  exclusire  posBeaskm  of 
proper^  aituatea  eiirfat  mUea  from  the  owner's 
rewtlence.  an  indictment  for  bnrKfaur  cannot  al- 
lege possession  in  tbe  owner.— Daggett  t.  State 
iTex.  Cr.  App.)  8*2. 

A  charge  on  acmnMiee  testimony  ia  pioperl.T 
directed  to  ibMt  of  a  wltneaa  wbu  receivea  tbe 
Htulen  gooda.— Young  t.  State  (Tex.  Or.  Aiip.) 


A  portable  box,  used  to  keen  oats  in,  cannot  be 
the  subject  of  bunclary.— Williamson  t.  State 
(Tex.  Cr.  App.)  110-|. 

Where  the  atorehouae  entered  was  partnership 
property,  Md,  that  tbe  indictment  niflldentlr 
uegativeil  the  conKent  of  tbe  firnv — Smith  t. 
State  (Tex.  Cr.  App.)  521. 

The  oharaotpr  of  force  required  to  make  day- 
time or  nighttime  burglary  is  tbe  same. — Dag- 
gett T.  State  iTex.  Cr.  App.)  14a 

Ownership  of  property  owned  Jointly  may  be 
alleged  to  be  in  either  owno-.— Daggett  T.  State 
<Tex.  Cr.  App.)  148. 

One  entitled  to  a  part  of  the  increase  in  fowls 
In  a  burglarized  chicken  house  ia  not  a  co-owner 
in  the  fowls.— Dancett  t.  State  (Tex.  O.  A[h».) 
14a 

A  person's  poasesaion  of  barglariaed  pnmerty 
Md  to  be  that  of  a  servant.— Daggett  r.  State 
<Tpx.  Cr.  14a 


CANCELLATION  OF  INSTRUMENTS. 

Where  one  aska  tor  a  resciKsion  of  a  trade  of 
land,  and  to  be  reinstated  to  the  land  conveyed 
by  him.  he  must  restore  the  other  party  to  his 
original  posseasion.— Paol  T.  (Thenauit  ^£ex.  Civ. 
App.)  082. 

Allegatious  that  land  was  worthless  are  sup- 
ported by  evidence  that  there  waa  no  snch  land 
Id  existence.— PanI  t.  Cbenanlt  (Tex.  (Sr.  App.) 

t}S2. 

Where  petition  charged  certain  interveners  in 
possession  with  rents,  tbe  value  of  the  protierty 
at  tbe  time  of  the  trial  was  properly  shown.- 
Temple  Nat.  Bank  t.  Warner  (Tex.  dw.  App.) 
1025. 

The  burden  is  on  one  who  neeks  to  set  aside  a 
deed  from  a  wife  to  her  hitHhand  for  fraud  or 
undue  influence. — Wicks  v.  Doan  (Ky.)  397. 

Plaintiff  having  accepted  a  conveyance  to  a 
part  of  the  land  emtimeed  in  the  deed  from  her 
mother,  which  she  seeka  to  net  aside,  she  cannot 


have  tbe  rrtiet  soni^t  without  reinvesting'  tbe 
defradant  with  title  thereto.— Wicka  t.  Dean 
(Ky.)  397. 

CARNAL  KNOWLEDGE 

See  "Rape.** 

CARRIERS. 

Oarslace  af  gooiM  mud  Uve  atook. 

Petition  in  action  against  carrier  for  failure 
to  deliver  goods  safely  Md  to  contain  allegatious 
as  to  value  and  statement  of  facts,  so  that  the 
valne  need  not  be  proved  under  Civ.  Coie,  1 12ti. 
unless  trareraed.— ^erebants*  Dispatch  Tnnsp. 
Oo.  V.  HtwUns  (Ey.)  362. 

Transportation  from  one  pcrint  In  a  state  to 
another,  for  delivery  to  another  carrier  for  trans- 
portation out  of  the  state,  is  interstate  com- 
merce.—State  V.  Gulf,  C.  ft  8.  F.  Ry.  Co.  (Tex. 
Civ.  App.)  542. 

Carrier  contracting  against  liubiljty  for  loss 
from  fire  must  show  It  was  not  caused  lur  nerii- 
gence.— Houston  ft  T.  C  R.  Co.  v.  Batii  (Tei. 
Civ.  App.)  585. 

Where  receiver  assumes  posttession  after  sale 
and  expiration  of  time  for  delivery  to  pur- 
chaser as  agent  of  the  purchaser,  tbe  latter  is 
liaUe  for  tlamagea  to  diipper  occurring  during 
tbe  time.— HonBtm  ft  T.  (j.  R.  Oo.  v.  Bath  fTex. 
(It.  App.)  605. 

Rev.  St.  ISOG.  arts.  331b.  331b,  making  «m- 
necting  carrier  liable  for  injury  on  line  of  initial 
carrier,  hdd  constitutional.— Texas  &  P.  Ry.  Co. 
V.  Randle  (Tex.  Gv.  Am>.)  003. 

Evidence  Md  to  show  such  acquiescence  in 
and  action  oo  a  contract  for  throngh  carriage  as 
would  render  carrier  liable  for  injuries  done  on 
tine  of  Initial  carrier.— Texas  ft  P.  Ry.  Co.  v. 
Randle  (Tex.  Civ.  App.)  «03. 

In  an  action  against  railroad  company  for  in- 
juries to  mare  in  fuiii,  while  in  transit,  evidence 
of  value  of  colt  kfid  too  remote.— Texaa  ft  P.  Ry. 
Co.  T.  Randle  (Tex.  Civ.  Ant.)  608. 

In  action  for  injuries  to  mare  in  transit,  evi- 
dence of  unaccepted  offer  Md  Inadmissible  on 
tbe  question  of  value. — Texas  ft  P.  Ry.  Go.  v. 
Randle  (Tex.  Civ.  App.)  003. 

Contract  of  local  agent  for  cars  held  within 
the  scooe  of  bis  authority,  and  binding  on  th«' 
railroad  company.-^alvnton.  H.  ft  S.  A.  Ry. 
Co.  V.  Thon^pson  (Tex-  Glv.  App.)  S. 

Measure  of  damages  oo  failure  to  furnish  can 
for  shipment  of  stock  determined. — Galveston. 
H.  ft  S.  A.  Ry.  Co.  v.  Thompson  (Tex.  Civ. 

App.)  a 

Where  a  contract  for  shipment  of  stock  pro- 
vided for  notice  to  agsot,  an  instmctlon.  In  ac- 
tion for  damages  for  failure  to  furnish  tbe  cars 

required.  Ignoring  the  qucfition  of  notice,  was 
error.  —  Galveston.  H.  ft  8.  A.  Ry.  Co.  v. 
Thompson  (Tex.  Civ.  App.)  a 

What  is  H  reamoitble  time  within  which  to 
furnish  cars  for  transportation  of  live  stock,  with- 
in Rev.  St.  1895.  arte.  4494,  4496,  is  Air  the 
Davis  v.  Texas  ft  P.  I^.  Co.  (Tnc.  8np.i 

Where  no  agency  or  contract  is  found  by  the 
court,  in  an  action  for  the  breach  of  a  contract 
to  sbip  cattle  made  with  an  alleged  i^ent  of  the 
railroad,  no  recovery  can  be  had. — Texas  &  P. 
Ry.  Co.  v.  Purceli  (Tex.  Sap.)  l(6&r 

Oanrlac*  of  pa— ngarm. 

Where  a  person  had  stepped  on  the  lower 
step  of  a  car  to  enter  it  as  n  passenger,  be  was 
entitled  to  the  protection  of  a  passenger. — Barth 
V.  Kansas  City  £1.  Ry.  Co.  (Mo.)  T7a 

Tn  an  action  for  death  resulting  from  an  al- 
leged insoflicient  railing  on  tiie  platform  of  an 
elevated  nllroad,  ktid,  that  pbQntifl  waa  not 
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bound  to  diow  how  snch  railingB  wero  errctpd 
hr  otber  companiM  like  defeudaut.— Barth  v. 
il^iiHui  City  EUBy.  Oo.  (Mo.)  77a 

In  an  acUon  for  death  by  reHoo  of  deceased 
being  canied  over  the  edge  of  a  platfonn  of  an 
elevated  railroad,  held,  that  the  qaeadoQ  of  de- 
fendant's QCKligeuce  in  not  extending  the  plat- 
form railing  nenrer  the  rara  was  a  qaestion  for 
die  jniT.— Barth  t.  Kansas  Ci^  Bl.  Bj.  Co. 
(Mo.)  778. 

Plaintiff  cannot  recover  for  her  miatreatmetit 
by  white  passengers  in  the  coach  set  apart  for 
colored  paHengers,  unless  the  c<}nductor  permit- 
ted the  white  passengers  to  enter  the  coach, 
or,  knowing  of  their  presence  there,  pemiittnl 
them  to  remain.— Baiter  t.  Loalaville  &  N.  R. 
Go.  (Ky.)  106. 

A  passenger  wbo  liad  left  the  train  and  the 
depot  platform,  and  was  on  the  track,  going  to 
her  residence,  had  i-eased  to  be  a  passenger. — 
St.  I.K>ni8.  I.  M.  &  S.  Ry.  Ca  t.  Beecfaer  (Ark.) 

715. 

Evidence  held  to  shuw  plaintiff  opasseuger  on 
defendant's  train.— St.  Ijouis  S.  W.  Ry.  Co.  of 
Texas  v.  Franklin  (Tex.  Civ.  App.)  701. 

Carrier  is  liable  to  passenger  for  injaries  in- 
flicted by  its  servant,  in  whatever  rapacity  he 
may  be  employed.— St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v.  Franklin  ('lex.  Civ.  App.)  701. 

A  railroad  company  held  not  IlaUe  for  eject- 
ing a  dmuken  passenger,  who  wandered  on  the 
track  and  was  run  over. — Brown's  Adm'r  v. 
LouisviUe  &  N-  R.  Co.  (Ky.)  648. 

Expulsion  of  passenger  on  failure  to  liave  re- 
turn ticket  stamped,  as  required  by  its  condi- 
tions, Apfd  not  gronnd  of  action  for  damages. — 
HouHtm  &  T.  C.  R.  Oo.  T.  Arey  (Tex.  Civ. 
App.)  804. 

In  action  by  ]>a8Keiiger  against  railroad  com- 
pany  for  assault   by   coudiictor,   provoked  by 
plaintiff,  the  btmlea  is  on  defendant  to  nhow  that 
conductor  used  no  more  force  than  was  neces- 
St.  Louis  8.  W.  Ry.  Co.  t.  Berger  (Ark.) 

In  an  action  against  railway  company  for  dam- 
a|;es  for  an  assault  by  conductor,  held  not  preju- 
dicial to  leave  the  jury  to  determine  whether  the 
conductor  used  more  force  than  was  necessary 
in  repelling  the  original  assault  on  him.— St. 
Louis  S.  W.  Ry.  Co.  v.  Berger  (Ark.)  809. 

Evidence  tliat,  some  time  before  plaintiff  was 
injured  by  falling  into  a  YuAe  in  defendant's  pas- 
senger platform,  there  were  other  boles  in  the 
platform,  to  which  the  attouticm  of  defendant's 
station  agent  was  called,  is  iundmitutible. — Louis- 
ville &  N.  It.  Co.  V.  Henry  il\.v.)  428. 

A  shipper  of  stock,  given  a  drsh  to  accompany 
the  same,  hffd  a  pasKeiiger  entitled  to  recover  for 
injuries  through  nwligeuce.— :^t.  IjouIs  S.  W. 
By.  Co.  T.  Nelson  (Tex.  Civ.  App.)  17a 

A  train  may  be  started  without  waidng  for  a 
passenger  to  be  aetted,  nnlesa  there  is  some  spe- 
cial reason  to  the  contrary. — Lonimrllle  &  N.  R. 
Co.  V.  Hale  (Ky.)  213. 

When,  by  the  breaking  of  a  plank  in  a  station 
platform,  a  hole  was  made  which  could  be  re- 
paired in  a  few  minutes,  but  was  left  four  days 
unmended,  held,  that  the  railroad  mmDany  was 
guilty  of  negligence.— Pullerton  v.  Koruyce  (Mo.) 
1053. 

A  railroad  company  is  not  bound  to  use  the 
highest  degree  of  care  that  n  prudent  man  would 
exercise,  except  as  to  its  passengers. — St,  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Beecher  (Ark.)  715. 

Where  a  common  carrier  has  furnished  a  com- 

rtent  physician  to  attend  on  injured  pasaengers, 
is  not  liable  for  his  malpractice. — Galveston, 
H.  &  8.  A.  Ky.  Co.  t.  Scott  f^ex.  Civ.  Ant.)  589. 


CARRYING  WEAPONS. 

See  "Weapong," 

CATTLE. 

Transportation,  see  "Carriers.*' 

CAUSE  OF  ACTION. 

Joinder,  see  "Action." 

CERTIFICATION. 

Of  transcript  on  appeal,  see  "Appeal  and  Brror." 

CERTIORARI. 

To  justice  of  the  peace,  see  "Justices  of  the 

Peace." 

CHALLENGE. 

To  Jnror,  see ''Criminal  l<aw";  "Jury." 

CHAMPERTY  AND  MAINTENANCE. 

A  purchase  of  land  without  knowledge  of  hos- 
tile po9t.ieH<<i(>n  and  a  dispute  an  to  boundaries  is 
not  cbampertouH.  —  Sewell  v.  Draughn  (Tenn. 
Ch.  Ap|i.)  210. 


CHANCERY. 


See  "Equity."* 


CHANGE  OF  VENUE.  . 

See  "Venue." 

CHARGE. 

To  jury  in  civil  actions,  see  "Trial." 

CHATTEL  MORTGAGES. 

See,  also.  "Fraudulent  Conveyances." 

Under  Bev.  St  1805.  art.  3328,  a  chattel 
mortgagee  can  record  his  mortgage  in  the  coun- 
ty where  the  mortgagor  resides,  or  in  that  in 
which  the  property  u  situated.  —  Oxslieer  v. 

M'att  (Tex.  Sup.)  67. 

An  unrecorded  mortgage  cannot  affect  a  pur- 
diaser  for  value,  who  has  acquired  title  without 
notice  of  its  existence.— Weldi  r.  National  Cash- 
Register  Co.  (Ky.)  124. 

A  contract  for  the  anle  of  personal  property, 
whereby  it  is  agreed  that  the  title  sliall  remain 
in  the  seller  until  the  price  is  paid  in  full,  la 
only  n  mortgage,— Welcli  v.  National  Cash-Reg- 
ister Co.  (Ky.)  124. 

An  indic-Iiiicnl  under  section  1K<{8.  Sand,  & 
H.  Dig.,  for  removing  mortgaged  property,  need 
not  show  that  the  mortgage  was  recoided  or 
filed  for  record.— Bamett  ▼.  State  (Ark.)  1037. 

That  defendant  sold  mortgaged  property  be- 
cause of  family  necessity  held  no  defense.— Brigga 
V.  State  (Tex.  Cr.  App.)  491. 

That  mortgagor  informed  purchaser  tltat  prop- 
erty was  mortgaged  Md  no  defense  at  law  in 
prosecution  for  fraadulent  disposition  thereof. — 
Briggs  V.  State  (Tex.  Cr.  App.)  401. 

The  fact  that  the  mortgagees  consented  to  a 
sale  of  part  of  the  property  to  pay  a  prior  Den 
will  not  waive  their  lien  on  the  other  property 
covered  thereby.— Walhoefer  T.  Hobgofid  (Tex. 

Civ.  App.)  5<;(f. 

WtllingneBS  of  the  mortgagees  to  authorize  a 
sale  of  mortgaged  property-  will  not,  without 
consent,  give  a  right  to  sell.— Walhoefer  t.  Hob- 
good  (Tex.  CIt.  App.)  S66b 
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A  mortgagee  of  londter  MU  to  have  oo  such 
poMesrioQ  as  obviated  Decemit^  of  other  notice 
to  one  porcbasing  from  mortxaC0''~~Bukk  of 
Black  Rock  v.  Decker  (Ark.)  220. 

An  iQstnictioD  that  plaintiff  might  recover  at- 
torner's  fees  for  taking  poaiieanon  of  morticaged 
property  if  he  bad  prooable  cauae  to  believe 
that  mortgagor  was  about  to  remove  the  name 
from  the  county  held  error  where  the  affidavit 
for  sequestration  only  alleged  that  plaiutiCF  frnr- 
Pd  defendant  would  remove  the  pxoperty  fruiu 
the  county.— McMillan  T.  Moon  flex.  Civ.  Ami.) 
414. 

CHILD. 

Sei'"Adoirtion";  "Infanta";  "Parent  and  CSiild." 

CHOSE  IN  ACTION. 

ABsigniuent,  see  "Aaaignments." 

CITIES. 

See  "Mnnldpal  CorporatioDt." 

CLAIM  AND  DELIVERY. 

See  "Bepte^" 

CLAIMS. 

Against  eonntiea,  aee  "Countica." 

CLERKS  OF  COURTS. 

Hie  want  of  an  order  to  pay  excess  fees  to 
the  connty,  as  ascertained  from  the  report  of  a 
cli-rk  of  eourt,  as  required  by  Rev.  St.  1879,  } 
mi'M,  hrld  no  bar  to  an  action  on  his  bond 
where  he  made  a  false  report.— State  ex  rel. 
Callaway  County  t.  Henderson  (Mo.)  737. 

CLIENTS. 

See  "Attorn^  and  GHent*' 

COLLATERAL  ATTACK. 

See  "JudgmeaL" 

COLLATERAL  SECURITY. 

See  "Pledge*,'* 

COLLATERAL  UNDERTAKING. 

See  "Franda,  Statute  of';  "Guaranty - 

COLLECTION. 

By  bank,  see  **Bank8  and  BanUng." 
Of  taxes,  see  "luxation." 

COLLISION. 

Between  street  cars,  see  "Street  Railroads.** 

COMBINATIONS. 

Restraint  of  trade,  see  "Monopolies.'* 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers?' 

Tax  on  occnpation  of  canvasser  for  nonresi- 
dent manufacturer  held  a  tax  on  intetstute  com- 
merce.—Talbutt  V.  State  (Tex,  Cr.  AppJ  lOQL 


COMMISSIONERS. 

Allowance  to  commissioner  in  chancery,  see 

"I*liuity." 

COMMISSION  MERCHANTS. 

See  "Factors." 

COMMISSIONS. 

Of  broker,  see  "Brokers." 
()t  receiver,  aee  "Receivera." 

COMMON  CARRIERS. 

See  "Oarriers." 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wifb" 

COMPENSATION. 

Of  board  of  health,  sec  "Connties.'* 

Of  broker,  nee  "Brokers." 

Of  sheriff,  see  "SberilEi  and  Gonstablea.** 

COMPETENCY. 

Of  witness,  see  "Wttneeaes." 

COMPLAINT. 

See  "Pleading." 

In  criminal  prosecntions,  aee  "CHmlnat  Tjiw": 
"Indictment  and  Information." 

COMPROMISE  AND  SEHLEMENT. 

See  "Payment";  "Seleaae.** 

COMPUTATION. 

Of  period  ot  limitation,  see  "Umftatkn  of  Ac- 
tions." 

CONCEALED  WEAPONS. 

See  "Weapons.** 

CONDEMNATION. 

Taking  proper^  for  pnbUe  nse,  see  "Bminent 
Domaln'*;^mBhw«rs"P'"  " 


'Baflnads." 


CONFESSION. 

As   evidence   In  criminal   prosecntlona,  see 

"Criminal  Law." 

CONFIDENTIAL  REUTIONS. 

Disclosure  of  coounnnicatlona,  see  "Witnesses." 

CONFIRMATION. 

Of  administrator's  sale,  see  *^!xecutois  and  Ad- 
ministrators." 


CONSIGNMENT. 


See  "Factors.** 


CONSTABLES. 

See  "Sheriffs  and  Conatobtea.** 
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CONSTITUTIONAL  UW. 

Provisions  relating  to  particnlar  subjects,  see 
"Assignmeuta  for  Beoefit  of  Creditors";  "Oar- 
riera";  "Corporations";  "OouDties";  "Oourts"; 
"Criminal  taw";  "Dralna";  "Eminent  Do- 
main"; "Homestead":  "Monopolies":  "Mn- 
niciniU  Corporations" ;  "Public  Lands"; 
"Schools  and  School  Diatricts";  "Statutes." 

Const,  art  3.  9  57,  provides  that  no  local  law 
shall  be  mEtacd  without  giving  notice  in  their  lo- 
«»llty.  Const,  art.  8,  f  9,  proTldea  that  local 
laws  for  maintenance  of  pnUic  roads  may  be 
imased  without  such  notice.  Held  latter  section 
ta  controllioit. — Smith  t.  Grayson  County  (Tex. 
Civ.  App.)  tel. 

Const  art  3,  {  56,  protubits  passage  of  special 
lawa  for  maintenance  of  public  roads,  and  in  nil 
other  cases  where  general  -law  Is  not  api>licabie, 
except  as  otherwise  provided  in  ttie  constitution. 
Const,  art  8,  I  9,  authorlzca  paasage  of  local 
laws  for  maintenance  of  public  roads.  Held,  that 
requirements  of  section  56,  art  3,  do  uot  apply 
to  or  affect  an  act  passed  pursuant  to  wction  9, 
art  8.— Smith  t.  Grayson  County  (Tex.  Or. 
App.)  9ZL. 

It  Is  the  sole  prorince  of  lefflslatnre  to  deter- 
mine whether  or  not  a  general  law  can  be  made 
applicable.— Smith  t.  Grayson  County  (Tex.  Civ. 
App.)  921. 

Particular  Intention  expressed  in  constitution 
comratible  with  general  intention  expressed  in 
another  providon  is  to  be  conaldered  In  the  ua- 
tore  of  an  exception  to  lattOT.— Smith  v.  Grayson 
Connty  (Tex.  Civ.  App.)  921. 

Const,  art.  8.  S  9,  authorizes  paasage  of  local 
laws  for  mnintennnce  of  public  roaila.  Const, 
art  11,  S  2,  requires  the  legislature  to  provi;le 
for  laying  out  and  coontruclion  of  connty  roads 
eeneral  laws.  ,Held  authority  under  former 
aectiou  cumulative  of  latter.— Smith  v.  Grayson 
Connty  (Tex.  Civ.  Aw».)  921. 

A  turnpike  company's  charter  exempting  cit- 
izens of  a  certain  town  from  paying  toll  gives 
them  a  vested  right.— Louisville  &  '£,  Turnpike- 
Road  Co.  V.  Boss  (Ky.)  081. 

The  right  of  citizens  to  exemptions  from  toll 
<itnnot  be  devested  aa  an  exercise  of  the  police 
power.— LonisriUe  &  T.  Tnrnpike-Boad  On.  v. 
Boas  (Ky.)  981. 

T^ie  law  of  distress  is  not  contrary  to  the  fed- 
(>ral  and  state  constitutions,  as  depnving  the  ten- 
ant of  his  property  without  due  process  of  law, 
even  thnagn  it  denies  to  him  a  jury  trial. — Gar- 
nett  V.  Jcuuiitgs  (Ky.)  382. 

Under  Const  art  11,  municipal  courts  can  be 
created  only  under  charters,  ara  form  no  part  of 
the  judldal  power  of  the  state.— Coombs  t.  State 
4Tex.  Cr.  App.)  864. 

Under  Const.  1876.  art.  5,  5  1,  the  legislature 
cannot  invest  municipal  courts  with  Jurituliction 
to  try  violations  of  the  penal  law.— Coombs 
State  &ex.  Cr.  App.)  f^. 

Granting  to  ciiies,  towns,  and  villages  a  por- 
tion of  the  county  road  tax  collected  therein  ncld 
in  violation  of  Cfonst.  art  4,  |  4fi.  —State  ex  rel. 
Town  of  Kirkwood  v.  County  Court  of  St.  Louis 
County  (Mo.)  734. 


CONSTRUCTION. 

Of  constitutional  provision,  see  "Constitutional 

Law." 

Of  contract,  see  "ContracU"|   'Trauds,  Stat- 
ute of." 
Of  deed,  see  "Deeds." 
Of  insnrance  contract  see  "Iii.surunL-e." 
Of  lease,  see  "Landlord  and  Tenant" 
Of  will,  aee  "Willa." 


CONTINUANCE. 

la  criminal  prosecutions,  see  "Criminal  I^w." 

A  continuance,  where  there  was  no  contro- 
versy about  the  facta,  la  properly  reused. — 
Green  v.  Johnson  (Tex.  Civ.  App.)  6. 

A  continuance  should  have  been  granted  on 
account  of  the  absence  of  a  material  witness, 
for  whom  a  subpcena  had  been  issued  as  aoon' 
as  practicable  after  learning  of  his  testimony.— 
Reid  T.  Farmers*  &  Shippers*  Tobacco  Ware- 
house (Ky.)  124. 

Continuance  for  absence  of  witnesses  AWd 
properly  denied.— MatUiews  T.  Hlssoarl  Pa&  By. 
Co.  (Mo.)  802. 

Where  defcndaflt  took  deposition  of  plaintiff, 
under  Rev.  St.  1889.  S  8920,  he  is  not  entitlelf  to 
continuance,  where  it  cannot  be  fbund  at  the  time 
of  trial,  if  i^nintiff  is  present.— Matthews  v.  MIs- 

aouri  Pac.  Ry.  Co.  (Mo.)  802. 

To  allow  trial  by  jury  hdd  improperiy  refused. 
-Burrows  v.  Rust  (Tex.  Civ.  App.)  1019. 

Refusal  to  allow  defendants  to  withdraw  their 
announcement  of  ready  for  trial,  and  continue 
the  case  on  the  ground  of  surprise  by  exclniaioB 
of  eridence,  held  proper.— Se^^scri  t.  Johnson 
(Tex.  Civ.  App.)  1070. 

A  motion  for  continuance  In  an  eqtUty  case  was 
properly  overruled  where  no  reason  was  shown 
why  the  absent  testimony  could  not  have  been 
had  and  filed  before  the  case  was  called  tax  triaL 
— Mattingly  v.  Willet  (Ky.)  376. 

CONTINUING  GUARANTY. 

See  "Guaranty." 

CONTRACTS. 

Agreements  witliin  statute  of  frauds,  see 
"Frauds,  Statute  of." 

Assignment  see  "AsHignuionts." 

Cancellation,  see  "Cancellation  of  Instruments." 

Damages  for  breach,  see  "Damages." 

For  services,  see  "Work  and  Labor.** 

Liquidated  damages,  aee  "Damages." 

Of  particular  classas  of  parties,  see  "(^rrieni" ; 
"Corporations";  "Counties**:  "Husband  and 
Wife**;  "Municipal  Corporations." 

Operation  and  effect  of  custonu  or  usages,  see 
"Customs  and  Usages.*' 

  of  gaming  laws,  see  "Gaming." 

Parol  or  extrmsic  evidence,  see  "Evidence." 

Particular  classes  of  express  contracts,  see 
"Bailment**:  "Bnis  and  Notes":  "Cove- 
nants'*; "Guaranty":  "Insurance*  :  "land- 
lord and  Tenant*';  "Master  and  Servant": 
"Principal  and  Surety";  "Sales";  "Subscrip- 
tions.** 

Beformatfon,  see  '^formation  of  Instru- 
ments." 

Specific  performance,  see  "Si>ecific  Perform- 
ance.'* 

Submission  to  arbitration,  see  "Arbitration  and 
Award." 

A  written  contract  may  be  modified  by  a  ver- 
bal Rgreemciit  thciiigh  it  recites  that  all  modi- 
fications miiKt  be  mn'le  in  writing. — A,  j.  Ander- 
son Electric  Co.  V.  Cleburne  Water,  Ice  A  Light- 
ing Co.  (Tex.  dv.  Aiip.)  029. 

Plaintiff  may  recover  the  whole  of  Ilquidatod 
dnmagos  on  failure  to  deliver  cattle  of  8i>ecified 
grades,  though  part  of  those  tendered  met  the 
requirements  of  the  contract,  where  defendants 
refused  to  let  plaintiff  have  any,  unless  all. — 
Frost  V.  Fonte  (Tex.  Civ.  App.)  1071. 

Where  a  water  company  fnrniuhed  a  city  with 
unwholesome  water,  and  ignored  repeated  re- 
moiiRtnincex.  fti-ld  not  iin  abnsp  of  discretion  to 
refuse  to  extend  the  time  of  performance  of  itM 
agn>ement  upon  its  offering  to  comply  therewith, 
alter  suit  was  brought  to  forftit  the  franchlMe.— 
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Palpfltine  Water  &  Powvr  Go.  City  of  Pnln- 
tine  (Tex.  So^.)  814. 

B«««laltes  ana  -naiattr. 

Contract  for  Btorage  of  jnime  during  cltwd 
KflfMNi  inTalid,  under  Rev.  St.  I88&.  (ft  3iM)l, 
:tlM)2.--HaKKert7  v.  St.  Imuw  Kt-  MaDufacturing 
it  StoniRe  Co.  (Mo.)  1114. 

A  covt>iiaDt  b}'  a  frmiitor  not  to  allow  the  sale 
of  intuxi<«tiDK  liqiKirH  in  the  aame  Uock  hrMoot 
void  an  tn  ri'strnint  nf  imde. — Andenioo  t.  Row- 
land iTei.  Civ.  Aiiii.»  !tll. 

Where  part  of  »n  oiilin>  contrart  for  the  sale 
of  land  w  thf  iiMirract  i»  void  in  loto.— 
Raruer  Ottle  Co.  t.  tkilfunl  iTvx.  Civ.  App.) 
410. 

A  moreiwiun  oiatle  to  imrtiex  hj  the  gorem- 
ment,  on  a  valuable  ntiixiilfrHtioii,  kH4  a  eou- 
traet,  whether  or  not  the  riffhtH  «0(|uired  there- 
under are  alienable.— WeMer  t.  I^niliert  (Tex. 

Sup.) 

Coa«trneti«m  aad  •pentiom. 

Contrart  by  dinTtom  In  bnildinit  ai>MH*iRtiiiii  to 
make  good  aetieit  in  Htock  fimd  rouKtmed.— Tate 
T.  LoiOsTlUe  BuiklliiK  &  Loan  Am'u  (Ky.)  U53. 

A  contract  for  the  nale  of  the  material  In  an 
old  bridRP  was  of  the  material  aa  it  atood  in  the 
bridfie,  and  the  aellerH  were  not  bound  to  re- 
move it  to  au  attwitHlble  place.  —  Buckley 
Board  of  CouncHuien  of  Citr  ot  Frankfort  (Ky.) 
130. 

A  contrnct  to  advniice  $1.0(K>  In  negotiable  iia- 
)H-r.  and  to  ninlie  utlier  advanced  agree<l  upon  Ite- 
tw«'ii  the  two  iiartieu.  hrtti  not  a  retiuiremeut  to 
advance  mon-  than  the  $1,<NNI. — Vantiiint  v.  Rmi- 
yon  (Ky.)  ft4». 

Contract  reciting  that  it  wan  made  with  ref- 
erence to  the  laws  of  a  foreign  associatioii's 
domicile  hrlil  intended  to  be  performed  in  the 
atate  in  which  the  l)4)rrower  waa  domicileil.— 
Looknane  t.  United  States  Savinga  &  IJoau  Co. 
(Ky.)  977. 

Where  contract  for  payment  of  money  provides 
that  on  fvrtain  contiiigenrieH  the  time  of  pay- 
ment Hhall  be  extended,  the  eztenainn  in  preaum- 
ed  to  be  for  a  n>Hiuinnble  time.— Merrill  v.  Syiiert 

(Ark.)  4(t2. 

A  contract  lietween  defendant  and  an  employfi 
to  furninh  mcilicnl  aervicea  hthi  not  bimlingaa  to 
a  thinl  iferHiui  wlio  n>ndera  the  ai'rvicea.— Tlioiu- 
aa  Mfg.  Co.  v.  Prnthi-r  (Ark.)  218. 

Aatioaa. 

Where  contrart  [rorideB  for  in»i>ection  of  the 
work  by  a  certain  person,  in  action  for  price 
plaintiff  must  ahow  effort  made  to  aocnre  the  in- 
spectioD. — A.  J.  Andenion  Electric  Co.  v.  Clc- 
hnme  Wat»,  Ice  &  laghtlng  Co.  4Tpx.  Qt. 
App.)  929. 

In  action  on  contract,  anawer  nlleging  nonper- 
formance lirlfl  ten  vasiie  am!  inHefliiite. — -V.  J, 
Anderson  Electric  Co,  v.  Clelmnie  Water.  Ice  ft 
Lighting  Co.  (Tex.  Civ.  Aop.)  O'JJI. 

Admiasihility  of  evidence  in  action  to  recover 
on  contract,  where  defendant  pleads  partial  mm- 
pcrformanfc,  ilctcnnined,— A.  J.  Anderson  Elec- 
tric ('o.  V.  Cli'hnrne  Water,  Ice  &  Lighting  Co. 
(Tex.  Civ.  Aiip.)  yat. 

One  relying  on  the  tmwritten  iiart  of  a  eon- 
tract  must  |)Ii-ii<l  that  it  was  omitted  from  the 
written  part  through  fniuil,  accident,  or  mia- 
take.— Janes  v.  Kerd  Ileim  Brewing  Co.  (Tex. 
Civ.  App.)  mi 

It  i«  error  to  admit  evidence  showing  a  waiver 
of  the  terms  of  a  written  conlmct  whtn  no  al- 
legations thereof  have  been  made.  —  I»ve  v. 
Hempe  (Tex.  Civ.  App.)  081. 

The  fact  tlmt  one  from  n'hom  a  note  ia  obtain- 
ed nudmtood  it  was  to  be  naeil  for  an  ille^a] 
purpose  wUl  not  prevent  her  pleading  fruiidntent 
representations  in  obtaining  the  aame. — Ameri- 
can Nat  Bank  t.  Gruger  (Tex.  Sup.)  :!78, 


CONTRADICTION. 

Of  witness,  see  "Witnesses." 

CONTRIBUTION. 

Between  Joint  tort  feoBors.  see  "Torts.** 
IVimiaes  to  contribute,  see  "SubsciliitioDS.*' 

CONTRIBUTORY  NEGLIGENCE. 

Ree  "Master  and  Servant";   "Municipal  Gor- 
IMratiuns";   "Negligence")  "Railroads." 

CONVERSION. 

Wrongful  converaiou  of  pt-nwnal  property,  see 
"Trover  and  Conversion." 


CONVEYANCES. 

By  or  to  particular  classes  of  partiea,  see  **Ex- 
m'utors  and  Administrators";  "Uusbaud  and 

Wife." 

 sheriffs,  see  "Execution." 

Corporate  property,  see  "Corporations.** 

In  fraud  of  creditors,  see  ''Fraudulent  Conrey- 

ances." 
In  trust,  see  "IWsts." 

Of  particular  aperies  of  property,  see  "Ease- 
ments": "Homestead";  "Public  I^inds"; 
"Waters  and  Water  Conrxes," 

Of  imrtnenthip  property,  see  "Partnership." 

INrticular  classes,  see  "Assignmcnta";  "A*~ 
signmeota  for  Benefit  of  Oeditora";  **Chattel 
Mortgages";  "I>eeds":  "Mortgages";  "Sales"; 
"Vendor  and  I*urchaser." 

CONVICTS. 

The  act  of  May  3.  1880,  pnividing  for  the  hir- 
ing of  couTicta  to  work  outside  the  penitentiary 
walls,  and  for  the  apiHiintment  of  an  inspe<>tor 
of  such  convicts,  did  not  authorize  the  appoint- 
ment of  an  inaiiector  of  convicts  employed  by 
cnntmotors  in  the  mnstructiiHi  of  a  btiineh  pen- 
itentiary under  contract  with  the  state,  sucb 
work  being  done  under  the  supervision  of  a 
commissioner.-- I^CHi  v.  Mason  &  Ford  Co.  (Ky.i 
135. 

Where  convicts  were  employed  by  plaintiffs  as 
contractors  in  the  construction  of  a  branch  pen- 
itentiary under  contract  with  the  state,  an  or- 
der, made  by  th"  penitentiary  commissioners 
after  the  work  was  almost  completed,  directing 
that  defendant  be  paid  aa  inspector  ot  such  con- 
victs from  the  beginning  of  said  work,  did  not 
bind  plaintiffs  to  way  such  compensation.— Lo^oa 
T.  MaaiHi  A  Fovd  Co.  (Ky.)  135. 

CORPORATIONS. 

Particular  classes,  see  "Banks  and  Banking"; 
"Building  and  Iioan  Aasociationa":  "[nsnr- 
ance" ;  "Municipal  Corporations" :  "Rail- 
roads"; "Street  Railroads";  "Telegraphs 
and  Telephones";  'Turnpikes  and  Toil  Roads." 

yuo  warranto,  see  "Quo  Warranto." 

Where  a  stockholder  haa  paid  his  snbacriptiuD 
by  B  transfer  of  land,  the  mere  fact  that  the  land 
has  turned  out  to  he  of  leas  value  than  was 
agreed  up«Mi  dnea  not  render  him  liable  to  a  cmi- 
itor  who  consented  to  the  transaction. — John  It. 
Proctor  Laud  Co.  v.  Oooke  (Ky.)  3ttl. 

Where  a  stockholder  haa  paid  his  subscription 
In  full  by  a  transfer  of  laud  which  turns  out  lo 
be  of  less  value  than  was  agreed  upon,  he  can 
in  no  event  be  made  liable  to  creditors  on  his 
.Hubscrii)tion  until  the  land  haa  been  exhausted. — 
.lohn  R.  Proctor  Land  C!o.  v.  CJooke  (Ky.)  :m. 

To  hold  a  corporation  liable  on  its  contract  to 
pay  or  guarantor  dividends  on  tbe  stock  of  aa- 
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other  corporation,  the  pctitloD  mnat  speolfically 
set  out  tne  proTisions  of  the  charter  aiithorlz- 
ing  sacb  a  contract,  as  one  corporation  cannot 
osnallr  acqaire  or  gaaranty  stock  in  another 
GtaiioaniticnL  —  Blu>rar  t.  MlddleBboro  Tovu  & 
Lalidi  Od.  (E7.)  448. 

The  allegadOD  that  defendant  corporation  Ib 
the  snccessor  of  another  corporation,  and  as- 
anmed  all  ita  liabilities,  and  is  liable  for  the 
obligation  of  Baid  corporation  sued  on,  is  not 
Boffictent  to  charge  defendant,  being  bat  the 
Btatnneiit  of  legal  cdnclusions.— lihorer  t.  Mid- 
dIesboTo  Town  &  Lands  Co.  (KyO  44& 

An  officer  of  a  corporation  has  no  power  to 
mortgage  its  property,  except  under  authority 
of  its  board  of  directors.— Mason  &  Ford  Oo.  t. 
Metcalfe  Mfg.  Co.  (Ky.)  629. 

Under  Const.  187S.  art  12,  {  8,  and  Bev. 
St.  1889,  i§  2499,  2S17,  2519,  assignees  taking 
stock  issued  as  tally  paid  ap,  with  knowledge 
that  it  waa  issued  in  payment  of  worthless 
property,  are  liable  to  bona  fide  creditors,  al- 
thoogb  there  waa  no  actual  fraudulent  intent  In 
lamiinff  It— Van  dere  t.  Berkey  (Bfo.)  748. 

Manager  of  corporation  liM  authorized  to  em- 
ploy counsel  to  adTise  as  to  enforcement  of  lien 
ftKainat  corporation. — Dallas  Ice-Factory  &  Cold 
Storage  Co.     Crawford  (Tex.  Civ.  App.)  876. 

Grant  of  permit  to  foreittn  corporation  to  do 
bn^neaa  doe*  not  absolre  it  from  rem>onsibilidr  to 
the  p(diee  power^Waters-Pierce  CM  Co.  t.  State 
(Tex.  OIt.  Am.)  986. 

COSTS. 

Where  Judgment  on  appeal  is  giren  mnitting 
an  exceoB,  costs  will  be  taxed  aaninst  the  pre- 
vails party.— Baraea  t.  Darby  (Tex.  CIt.  App.) 

One  cannot  be  required  to  ^re  security  for 
costs  as  condition  of  prosecuting  salt  to  con- 
test will.— Cash  T.  Lust  (Mo.)  724. 

Gotta  np  to  the  date  of  an  admission  in  an 
amended  answer  of  part  of  plaintifTs  claim  were 
rightly  charged  to  defendant,  and  costs  there- 
after to  plaintiff.— Williams  V.  devtiand  (Tex. 
CiT.  App.^  689. 

Under  Pen.  Code  1895,  art.  1076.  the  motion 
to  retax  costs  must  be  served  on  the  witnesses 
to  be  affected.— Stewart  t.  State  (Tex.  Or.  App.) 
&06. 

Under  Qv.  Gbde,  {  98,  where  a  petition  to 
which  defendant  failed  to  demur  is  held  to  be 
insnfflcient  on  appeal,  defendant  is  liable  for  all 
costs  resulting  from  hia  failure  to  demnr.  - 
Combs  T.  Pridemore  (Ey.)  107. 


CO-TENANCY. 

Bee  "Tenancy  in  Common." 


COUNTERCLAIM. 

See  "Set-Off  and  Connterdaim." 


COUNTERFEITING, 

See  "Forgery.'* 

COUNTIES. 

Gounty  attorn^s,  see  "District  and  Proeecutinff 
Attorneys." 

Estoppel  to  assert  invalidity  of  bonds,  see 
"Estoppel." 

A  sum  of  money  promised  a  contractor  by 
connty  commissioners  Arid  not  recoverable,  be- 
cause of  Const,  art.  S,  {  53,  declaring  that  no 
connty  can  grant  extra  compensation  ta  a  pub- 
lic contractor  after  the  contract  has  been  j/er- 
44  S.W.— 73 


formed  In  whole  or  to  part— Sfholhy  County  v. 
Gibson  (Tex.  Ov.  App.>  ,102. 

The  creditor  whose  claim  against  the  county  is 
payable  out  of  the  connty  levy  is  not  entitled  to 
10  per  cent,  damages  for  tbe  sheriffs  failure  to 
pay.— Combs  v.  Crawford  (Ky.)  358. 

The  fact  that  a  contract  involves  an  ex- 
penditure in  excess  of  the  revenue  provided  for 
the  year  does  not  render  it  void  aa  the  creation 
of  an  indebtedness  in  excess  of  such  revenue 
where  tbe  available  assets  on  hand  are  sufllcient 
to  reduce  the  amount  so  as  to  bring  it  within 
the  levy  made.— Field  v.  Stroube  <Ky.)  363. 

The  surplus  remaining  after  tbe  object  of  a 
levy  has  been  accomplished  must  be  beated  as 
a  part  of  the  general  funds  of  the  county,  and 
available  for  gen«^  connty  purposes,  notvrith- 
standing  Const.  |  180,  forbidding  the  diversion 
of  taxes  from  the  purposes  ftnr  which  th^  wer» 
levied.— Field  t.  Stroube  (Ey.)  363. 

While  an  order  appointing  commissioners  to 
make  a  contract  for  tine  building  of  a  court  house 
ought  to  nrovide  for  a  ratification  of  the  contract 
the  court,  yet,  as  the  omiadon  of  snch  a  pro* 
vision  may  be  supplied  by  an  amendment  of  the 
order,  it  does  not  authorize  an  injunction  pn- 
petuaily  enjoining  the  commisrioners  from  pro- 
ceeding with  the  work.— Field  v.  Stroube  (at.) 
363. 

Under  Ey.  St  i  2055,  the  discretion  of  the 
county  court  as  to  the  compensation  b>  be  ailow^ 
ed  the  local  board  of  health  may  be  contn^led.— 
Stephens  v.  Allen  (Ey.)  386. 

Tbe  county  of  Kenton  is  liable  to  a  member  of 
the  local  board  of  health  for  the  county  for  hie 
services  outride  tiie  city  of  Oovlngton,  and  It  la 
proper  to  sue  the  fiscal  court  therefbr.— Ste- 
vens V.  Allen  (Ey.)  SS6. 

A  petition  for  the  breadi  of  a  bond  for  failure 

of  a  treasurer  to  pay  ovra  moneys,  as  required  by 
law,  need  not  ailc^  that  a  warrant  was  drawn 
authorizing  him  so  to  do.— Hickory  County  v.  Fu- 
gate  (aioT789. 

A  petition  Md  to  state  a  single  cause  of  action 
on  a  treasurer's  bond,  though  It  assigned  distinct 
breaches  of  its  condltionB,  —  BQekory  Connty  t. 

Fugate  (Mo.)  789. 

The  anthority  to  bring  an  action  on  a  county 
treasurer's  bond  in  behalf  of  the  county  need 
not  affirmatively  appear  on  the  face  of  the  peti- 
tlon.— Hickory  Connty  v.  Fugate  <Mo.)  789. 

Bonds  of  county  not  invalid  becaose  the 
commissioners*  court  did  not  comply  with  the 
constituttonal  reqair«nent,  where  it  was  folly 
met  by  a  lepslaave  provlrion.— Presi^  Connty 
V.  City  Nat  Bank  (Tex.  Civ.  App.)  1069. 

Defense  to  an  action  on  court-house  bonds, 
based  on  illegal  r«nova]  of  county  seat,  raises 
collateral  issue,  and  cannot  be  entertained.- 
Presidio  County  r.  City  Nat  Bank  (Tex.  dir. 
App.)  1069. 

Const,  art  S,  S  28,  authorizing  the  commission- 
era'  court,  under  authority  of  law,  to  fix  the 
terms  of  the  county  court.  Is  sdf-«xecnting.— 
Hughes  V.  Doyle  (Tex.  Sup.)  64. 

Bev.  St  1889,  S  3175,  requiring  the  connty 
treasurer  to  make  settlement  at  the  end  of  his 
term,  or,  in  case  of  ^Is  death,  his  executors  or 
administrators,  a]n>lieB  whether  he  Aiea  in  office 
or  after  his  term  exirires.— Oiark  Oonntr  v.  Hay- 
man  (Mo.)  237. 

It  is  not  necessary,  to  maintain  an  action  on 
a  treasurer's  bond,  that  an  order  should  be  is- 
sued  requiring  him  to  tarn  over  moneys  to  his 
successor. — Clark  Ounty  v.  Hayman  (Mo.)  237. 

In  an  action  on  a  treasurer's  bond,  the  admia* 
sion  of  a  settlement  made  bf  his  executors  is 
not  reversible  error.— Oark  Oaunty  t.  Hurnun 
(Mo.)  237. 

Book  entries  of  a  treasurer,  showing  amount 
received  by  him,  eoa  be  zefated  only  by  erldoiee 
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of  Itwfal  diabarM>iiientii  or  miatnke. — Clark 
Oonntr  t.  Hayman  (Mo.)  237. 

A  report  of  ex^iertB,  who  examtned  a  defaalt- 
lug  treasurer's  books,  ia  not  Gooclusire  as  to  the 
amount  of  the  defalcation.  —  Qarlc  Ooanty  t. 
Harmau  (Mo.)  237. 

Counties  are  not  liable  tot  injuries  resulting 
tnm  the  negligence  of  their  officers  unless  made 
•0  statute.— Oranse  t.  Harris  County  (Tex. 
GIt.  App.)  616. 

Rer.  St.  art.  3741.  does  not  impose  any  Un- 
bUJty  on  a  county  for  acts  of  a  county  officer 
Imposing  labor  or  work  on  a  county  conrict,  en- 
dangering bis  life.— Oause  t.  Harris  Connty 
CTex.  Ot.  App.)  616. 

COUNTY  SEAT. 

See  "Clonnties." 

COURTS. 

Clerks,  see  "Clerks  of  Courts." 
Jndgee,  see  "Judups." 

Review  of  decisions,  see  "Appeal  snd  Error." 

Rev.  St.  ]896.  art.  1012.  fixing  the  satarleH 
of  stenogrsptierfi.  doos  not  nutboriKe  payment 
without  aponipriation.  as  Const,  art.  8,  I  6,  pro- 
hibits the  drawing  of  money  from  the  (reuxnry 
without  BDedfic  ^propriation8.-^ckle  t.  Kin- 
ley  (Tex.  Sajf.)  480. 

A  court  having  JarisdicHon  to  issue  an 
junction  has  Jurisdiction  of  a  plea  in  reconren- 
tion  in  the  same  suit,  notwithstanding  it  would 
not  have  jurisdiction  of  the  amonut  otherwise. 
—Smith  T.  Wilson  (Tex.  Cir.  App.)  556. 

The  court  of  one  state  has  not  the  power  to 
eompd  the  cancelation  of  a  deed  of  land  in  an- 
other state.— Panl  t.  Chenanlt  (Tex.  CIt.  App.) 
682. 

In  order  to  give  a  decision  as  to  the  construc- 
tion of  a  statute  the  force  of  stare  decisis,  the 
construction  should  be  direct  inToWed  in  the 
ease  decided.— St  Louis.  O.      ft  a  Ry.  Ok 
Fowler  (Mo.)  77L 

A  state  court  bar  Jnriadiction  of  s  suit  to 
forfeit  a  corporate  franchise,  when  brought  be- 
fore the  appointment  of  a  receiver  by  federal 
court.— Palestine  "Water  &  Power  Co.  t.  (3ty  of 
Palestine  (Tex.  Sup.)  814. 

Courts  of  coMeral  oriKiaal  Juladiotloa. 

District  court  has  Jurisdiction  in  an  action  on 
a  note  for  less  tha.n  $500  where  the  petition  asks 
for  a  lien  on  real  estate.— Oreen  t.  Scottish- 
American  Mortg.  Co.  (Tex.  CSr.  Ai^.)  319. 

The  district  court  has  excla^ve  jurisdiction 
of  a  suit  for  damages  for  wrongful  levy  of  an 
execution  from  a  justice  where  the  amount 
claimed  exceeds  ¥2jX). — Ostrom  McCloskey 
(Tex.  Civ.  App.)  307. 

The  district  court  hns  jurisdiction  of  a  suit 
to  foreclose  a  vendor's  hen.— Taylor  t.  Fryar 
(Tex.  av.  App.)  183. 

Oenrts  of  limited  or  inf  arior  Jmrisdle* 

tion. 

The  city  court  of  the  city  of  Dallas  has  no 
jurisdiction  to  try  violiitions  of  the  Penal  Code. 
—Crowley  v.  Qty  of  Dallas  (Tex.  Cr.  App.)  865. 

An  action  held  within  the  jurisdiction  of  tiie 
.county  court,  and  that  tiie  decision  of  ttie  court 
of  cirtl  appeals  was  final  thereon. — Smith  v. 

Wilson  (Tex.  Sup.)  672. 

'Courts  of  appellato  Jurisdiction. 

Hie  court  of  appeals  has  jurisdiction  of  an 
appeal  from  a  judgment  for  any  amount  for  re- 
Aioring  timber  from  land,  where  the  pleadings 
raise  the  issue  as  to  the  ownership  of  the  land. 
-Byrd  v.  Bose  (Ky.)  958. 


Where  the  issae  Is  whether  plaintiff  has  mn 
easement  In  defendant's  land,  the  tide  to  real 
estate  is  involred.  so  that  an  appeal  lies  to  Uie 
supreme  court.— Baiter  t.  Sqnier  (Mo.)  792. 

Title  to  real  estate  lield  not  involred,  so  as  to 
give  the  supreme  court  jurisdiction  by  manda- 
mus to  compel  levy  of  taxes  to  pay  sum  award- 
ed relator  in  condemnation. — State  ex  rel.  Sayera 
V.  School  Dist  No.  1,  Township  28,  Range  20. 
in  Greene  County  (Mo.)  7^. 

An  aiq>eal  from  a  proceeding  to  restrain  the 
opening  of  a  highway  held  to  involve  title  to  land, 
and  to  Me  to  the  supreme  court. — Baubie  v.  Oss- 
man  (Mo.)  338. 

Kxpresaion  of  a  "doubt"  by  a  judge  of  the 
court  of  appeals  as  to  whether  the  ctmelnsioo 
reached  in  the  case  harmonized  with  a  former 
(H)inion  of  the  supreme  court  field  not  a  com- 
pliance with  Const,  fi  6,  of  the  amendments,  so 
as  to  give  jurisdiction  to  the  supreme  court. — 
SnUth  V.  Missouri  Pac.  Ry.  Co.  (Mo.)  718. 

An  application  to  compel  the  mayor  and  coun- 
cil of  a  city  to  confirm  a  contract  for  pavins  heU 
not  of  such  tmoortaoce  that  it  would  be  entt'r- 
tained  as  an  orwnat  vase  hy  the  supreme  court. 
—State  ex  reL  Parker^Wasblngton  Co.  r.  Jones 
(Mo.)  224. 

COVENANTS. 

In  action  on  covenant  of  warranty  it  is  no 
defense  that  pln^ntiifs  used  timber  on  the  land 
before  they  were  dispossessed.— Seibert  t.  Berg- 
man (Tex.  av.  App.»  872. 

It  is  no  defense  to  action  on  covenant  of  war- 
ranty that  plaintiffs  might  have  compromised 
the  suit  enforcing  the  incumbrance. — Seibert  v. 
Bergman  (Tex.  Civ.  App.)  872. 

Liability  of  grantees  of  land  given  in  exchsng** 
in  action  for  breach  of  covenant  against  incum- 
branceSj  because  they  were  not  aUe  to  redeem 
by  paying  off  the  incumbrance,  determined.— 
Selbert  t.  Bergman  (Tiex.  Oiv.  Ap^)  872. 

A  grantee  in  a  deed  containing  a  covenant 
ngninst  taxes  may  allow  taxes  on  land  at  time 
deed  was  given  to  mature  in  title,  and  recover 
what  he  was  compelled  to  pay  to  buy  in  the 
Htie.  — William  Farrell  Lumber  Go.  v.  Deshon 
(Ark.)  1036. 

Negligence  cannot  be  imputed  to  grantee,  in 
a  deed  covenanting  against  incumbrances  to 
land,  for  failing  to  pay  taxes,  a  lien  on  the  land, 
and  allowing  tfUe  to  mature  thereon  in  the  state. 
—William  Farrell  Lumber  Co.  r.  Dedion  (Aric.) 
1086. 

COVERTURE. 

See  "Hnaband  and  Wite." 


CREDIBILITY. 

Of  witness,  see  "Witnesses." 


CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Fraudulent  Conveyances." 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CRIMINAL  LAW. 

Bail,  see  "Bail." 
Convicts,  see  "Convicts." 
Fines,  see  "Fines." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Lien  on  criminal's  estate  to  person  injured  by 
crime,  see  "tiamiahment." 

Obstruction  of  highway,  see  "Highways." 
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Particnlar  offenses,  see  "Adolteration";  "Adul- 
tery"; "Arson";  "Assftult  and  Battery"; 
"Breach  of  the  Peace";  "Borglarr";  "Dis- 
orderly House";  "Disturbance  of  Public  As- 
semblage"; "Drnnkards";  "False  Pretenses"; 
"Forgery";  "Gaming" ;  "Homicide" ;  "In- 
cest" ;  "Intoxicating  Liquors" ;  "Larceny" ; 
"Libel  and  Slander^':  "Rape";  "Robbery"; 
"TrespaM";  "Weapons." 

T*risons,  see  "PrisonaJ" 

Prosecuting  ofBcers,  see  "District  and  Prosecut- 
ing Attorney!." 

RemoTal  of  mortgaged  dtattels,  see  "Chattel 
Mortgages." 

YMatlonB  of  municipal  ordinances,  see  "Munici- 
pal CoiporationB." 

The  appellant  alone  in  a  crlminnl  case  has 
power  to  withdraw  an  appeal.— Wnrtelsky  v. 
State  <Tm.  O.  App.)  510. 

The  legislature  is  prohibited  by  Const,  art  5. 
S  12.  requiring  all  prosecutions  to  be  in  the 
name  of  the  state,  from  conferring  authority  on 
a  city  to  make  a  state  offense  also  a  city  offense, 
-which  can  be  prosecnted  In  a  dty  court  as  against 
Its  ordioances.— Bz  parte  Fagg  (Tex.  Cr.  App.) 
294. 

Under  Const,  art.  5.  SS  16,  19.  and  Code  Cr. 
Proc.  189G.  arts.  91,  90,  a  prosecution  for  keep- 
ing a  gaming  table  and  bank  for  the  purpose  of 
gaming,  can  be  bad  only  in  the  county  court, 
Rince  part  of  the  punishment  ta  imprisonment  in 
the  county  jail.— Ex  parte  Fagg  (Tex.  Cr.  App.) 

An  accused  caanot  be  acquitted  of  the  crime 
charged  because  the  proof  showed  a  graver 
rrime  than  that  charffed  in  the  indictment.— 
Farrell  v.  State  (Tex.  Cr.  App.)  512. 

To  substitute  a  lost  indictment,  as  provided  for 
by  Code  Or.  Proc.  ISflo.  art.  470,  there  must  be 
an  order  of  court  entered  of  record. — Burrage 
V.  State  (Tex.  Cr.  App.)  169. 

A  refusal  of  a  severance  is  not  error  where 
the  case  against  the  mniefendant  is  dismissed.— 
"Williams     State  (Tex.  Cr.  App.)  1108. 

A  complaint  is  a  necessBry  reqnldte  to  a 
ecution  by  information.— Robinson  v.  State  (Tex. 
Cr.  App.)  S45. 

When  one  gives  whisky  to  another  on  elec- 
tion day,  the  receiver  is  not  an  accomplice.— 
Keith  T.  State  (Tex.  Cr.  App.)  847. 

Where  verdict  assesses  punishment  of  a  fe- 
male at  confinement  in  the  state  reformatory, 
though  the  law  excludes  females  therefrom,  a 
jndement  for  confinement  in  the  penitentiary  is 
valid.— Ex  parte  Matthews  (Tex.  Cr.  App.)  153. 

A  judgment  on  conviction  of  a  felony  which 
does  not  show,  as  retpiired  by  Code  Cr,  Proc. 
art.  831,  §!  9,  10,  that  the  court  adjudged  de- 
fendant guilty,  and  that  he  be  punished  as  de- 
termined by  the  jury,  is  defective,  and  not  final. 
— liongoria  v.  State  (Tex.  Cr.  App.)  1089. 

A  Judgment  may  be  amended  during  the 
term  by  a  proper  motion  therefor, — Collina  v. 
Slate  CTex.  Cr.  App,)  846. 

The  violation  of  law  must  be  shown  to  liave  oc- 
curred before  the  presentment  of  the  indiet- 
nent.— Hardy  t.  State  (Tex.  Or.  App.)  173. 

Intmtion  to  not  Ti<date  the  law  is  no  excuse 
(or  a  violation.— Olopton  r.  State  (Tex.  Cr.  Avp.} 
173, 

Altering  tiie  mark  of  a  hog  is  felony,  without 
regard  to  its  value.— Barfield  v.  State  (Tex.  Cr. 
App.)  1104. 

Tevmer  J«opavdr. 

A  Jndsment  to  pay  a  fine,  entered  as  by  con- 
fession in  defendant's  absence,  held  not  a  prior 
conviction,  though  she  paid  the  fine.— Ballowe  v. 
Commonwealth  (Ky.)  tf40. 

Bvidence  Md  hisuflSclent  to  show  a  prior  con- 
Tictionr-Ballowe  t.  Commonwealth  (Sj.)  648. 


An  acquittal  of  slandering  P.  held  not  a  bar 
to  the  charge  of  slandering  M.  on  the  same  oc- 
casion, where  the  language  set  up  in  the  two  in- 
dictments was  entirely  diEEerent. — Collins  v. 
State  (Tex,  Cr.  App,)  846. 

Acquittal  on  a  charge  of  passing  a  forged  note 
will  not  bar  a  subsequent  prosecution  on  a  dif- 
ferent note,  although  used  in  the  same  transac- 
tion.—Nichols  V.  State  (Tex.  Cr.  App.)  1091. 

Conriotion  on  prosecution  for  sale  of  liauor, 
where  there  is  evidence  of  two  sales,  held  a 
bar  to  a  subsequent  prosecution  tot  either  sale. 
— Deshazo  v.  State  (Ark.)  453. 

Evidenoe. 

Testimony  as  to  trailing  by  a  bloodhound  is 
inadmissible  where  it  does  not  appear  that  the 
dog  has  been  trained  or  tested. — Pedigo  v.  Com- 
monwealth (Ky.)  143, 

On  a  trial  for  barn-buming,  a  statement  of 
a  witness  that  her  husband  had  referred  to  de- 
fendant as  "a  baro-bumer"  was  inadmissible.— 
Pedigo  V.  Commonwealth  (Ky.)  143. 

Evidence  that  accused  is  gntlty  of  a  crime  for 
which  he  is  not  being  tried  is  admissible.— Bal- 
lowe V.  Commonwealth  (Ky.)  646. 

Testimony  as  to  conduct  of  prosecutrix  before 
the  alleged  offense  held  inadmiwlble.— KUpatrick 
V.  State  (Tex.  Cr.  App.)  830. 

Evidence  that  defendant,  charged  with  at- 
tempting to  pass  a  forged  instrument,  was  by 
"common  reputation"  re^rded  as  of  unsound 
mind,  Jteld  inadmissible^Womble  v.  State  (Tex. 
Cr.  App.)  827. 

Any  statements  by  a  purchaser  after  warn- 
ing held  relevant— Willis  v.  State  (Ter.  Cr. 
App.)  826. 

Any  statement  a  person  makes  about  his  case 
after  he  has  been  duly  warned  by  the  officer 
is  legitimate  testimony.— Willis  v.  State  (Tex. 
Cr,  App.)  826. 

Confessions  made  voluntarily  by  defendant 
after  being  warned  by  the  oflScer  are  relevant 
testimony.— Kugadt  v.  State  (Tex.  Cr.  App.)  989, 

An  assault  cannot  be  proved  by  declarations 
of  a  witness  who  on  the  trial  denies  the  assault. 
— Dunagtiin  v.  State  (Tex.  Cr.  App.)  148. 

Confessions  of  bnrglair  are  admisalUe  whore 
the  stolen  property  was  found  pursuant  thereto. 
—Daggett  V.  State  (Tex.  Cr.  App.)  148. 

Evidence  of  attack  by  defendant  while  in  jail, 
on  the  sheriff,  hcM  admissible.- Russell  v.  State 
(Tex.  Cr.  App,)  j59. 

Statemeuta  by  defendant  while  In  jail,  to  an 
attorney,  in  the  presence  of  the  sheriff,  after 
being  warned,  may  he  shown. — Russell  v.  State 
(Tex.  Ct.  App.)  159. 

What  a  co-conspirator  said  as  to  past  events, 
for  the  purpose  of  aiding  the  capture  of  defend- 
ant, is  not  admissible  against  him. — ^McKeuue 
V.  State  (Tex,  Cr.  App,)  106. 

It  is  proper  to  admit,  in  behalf  of  the  state, 
testimooy  of  one  who  had  been  separately  indict- 
ed for  the  same  offense.— State  v.  Stewart  (Mo.) 
240. 

Evidence  of  threats  is  no(  inadmissible  because 
they  had  been  received  fai  another  prosecntlon 
wherein  defendant  was  acquitted.  —  State  v. 
Rapp  (Mo.)  270. 

A  coHhier  of  a  bank  held  competent  to  tes- 
tify as  an  expert  on  trial  for  passing  forged 
checks.— Riley  v.  State  (Tex.  Or.  App.)  498. 

The  burden  of  proof  was  on  defendant  to 
show  by  preponderance  of  evidence  that  he  was 
insane."Riley  v.  State  (Tex.  Cr.  App.)  498. 

An  extract  from  a  medical  book  written  by 
one  not  a  vitness  in  the  case  is  inadmissible. — 
Wright  T.  State  (Tex.  Cr.  App.)  513. 
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A  coDTirtioD  ma;  be  had  upon  the  uncorrobo- 
rated eridence  ot  an  accomplice.— State  r.  Black 
<Mo.)  340. 

Evidence  corrobomtins  that  of  accomplice 
most  coanect  defendant  with  the  commission 
nt  the  crime,  indwendently  of  the  testimony  of 
the  aroompUce.— Ghamben  t.  State  (Tex.  Cr. 
App.)  495. 

Time  •£  trial  bmA  eomtlmiuuioe. 

Continoance  hecaoae  of  absence  of  wttneea 
Md  properly  denied.— Oerstenkoni  t.  State  (Tex. 
Cr.  App.)  603;  Cooper  t.  Same  (Tex.  Cr.  App.) 

1100. 

A  continnance  hecanBe  of  the  abeence  of  a 
witness  held  proper);?  refused  for  want  of  dil- 
teence.— Tanner  T.  State  (Tex.  Cr.  App.)  489; 
Btitlfr  T.  Same  (Tex.  Cr.  App.)  lOw;  Davis 
T.  Same  <Tex.  Cr.  App.)  1099. 

Continuance  for  absence  of  a  witness  Md  prop- 
erly denied,  on  the  ground  that  his  teatimonr 
wonld  be  immaterial.— Greenwood  t.  State  fTez. 
Cr.  App.)  177;  Kngadt  T.  Same  (Tex.  Or.  App.) 
989. 

A  continnance  because  of  absent  witness  Md 
properly  denied,  where  his  erldence  would  be 
inadmisaible.- Bntler  T.  State  fTsx.  Oc.  Ami.) 
1069. 

BTideace  of  which  defendant  knew  b^ore  tfie 
trial  is  not  newly  dlscoTered,  tbouxh  he  fai:ed 
to  InfOTm  his  coanael  thereof.— Tanner  t.  State 
CTuc.  Or.  App.)  4SeL 

Trial. 

Where  a  court  room  was  barely  sufficient  for 
the  witnesses  and  two  rei^res,  Md  proper  for 
the  court  to  ezdade  mere  spectators.- Kngadt 
r.  State  iTex.  Cr.  App.)  969. 

For  a  indge  to  remark  aa  to  his  knowledae  of 
a  fact  In  Usue  is  enta.— Beneon  t.  State  (Tex. 
Cr.  Aw-)  16S> 

The  state  can  comment  on  the  snspicious  ac- 
tions and  condoct  of  the  defendant  durinK  his 
trial.— Thomaon  T.  State  fTez.  Cr.  App.)  837. 

Statement  of  prosecuting  attorney  to  jmy  that 
defendant's  guilt  Is  beyond  question  Md  not 
ground  for  reTersal.— Daris  t.  State  (Tex.  Cr. 
App.)  1090. 

Arguments  of  proaecntlng  attorney  as  to  de- 
fendant's failure  to  testil^  htld  not  ground  for 
reversal.— Dayto  t.  State  (Tex.  Or.  App.)  1099. 

Argument  of  prosecuting  attorney  Md  not 
ground  for  rerenaL— Todd  t.  Slate  (Tex.  Cr. 

App.)  1006. 

An  attorney  has  a  right  to  comment  upon  evi- 
dence in  the  record.— WitfaerqKWD  t.  State  (Tez. 
Or.  App.)  164. 

The  officer  in  charse  should  not  permit  the  jury 
to  go  Into  a  saloon  while  deliberaang.— Darter  v. 
State  (Tez.  Cr.  App.)  860. 

While  the  jury  are  deliberating,  the  officer 
in  charge  should  not  permit  a  juror  to  separate 
from  the  others  in  company  with  a  witness  in 
the  case.— Darter  r.  State  fTez.  Cr.  App.)  850. 

An  affidavit  by  a  juryman  that  another  jur?-- 
man  told  him  that  a  third  juryman  had  stated, 
before  the  vertlict  had  been  determined,  that  he 
knew  defendant  was  a  thief,  was  hearsay  evi- 
dence, and  insufflcieu):  to  show  ndsoonduct— Coop- 
er T.  State  (Tex.  Or.  App.)  1100. 

Holding  a  imy  for  four  days  In  order  to  ob- 
tain a  verdict  had  not  cmw.— Stato  T.  Bose  (Mo.) 
329. 

Where  indictment  charged  burglary  in  the  sec- 
ond degree  and  larceny,  a  verdict  finding  de- 
fendant "guilty  as  charged"  AeU  void  for  oncer- 
tainty.-^tate  v.  Howe  (Mo.)  266. 

A  conviction  cannot  stand  where  indictment 
charges  distinct  offenses,  and  the  verdict  does 
not  show  on  which  count  it  is  fonnded. — State 
T.  KarlowaU  (Mo.)  244 


The  law  authorises  a  cvmnlatlTe  eentenee. 
where  defendant  has  been  convicted  of  a  feliniy 
in  some  other  coanty  or  at  some  former  tprm  of 
court.- MUIer  t.  State  <Tez.  Ct.  A«>.)  162. 

The  fact  that  defendant's  counsel  was  not 
(KVsent  at  the  time  of  sentence  Md  immaterial, 
onder  the  fkcta.— MUler  t.  State  CTex.  O.  AniL> 
162. 

Certified  copies  of  a  previous  conviction,  which 
are  to  be  used  as  evideDce  on  which  to  base  a 
cumulative  sentetice,  need  not  be  introdaoed  be- 
fore the  jury.— Miller  r.  State  (Tex.  Cr.  A^> 
162. 

A  verdict  of  conviction  of  a  miademeaiior  need 
not  be  signed  by  the  foreman  of  the  Jnry. — Bnr- 
t<Mi  T.  State  (Tex.  Or.  App.)  1003. 

Where  an  indictroent  tor  altering  mark  orr 
bogs  contained  two  counts,  and  the  jury  returned 
a  verdict  at  guilty  under  the  firat  count,  and  the- 
judge  corrected  it,  and  applied  it  to  second  onmt. 
and  it  was  then  rend  to  the  jury,  who  said  it  was 
their  verdict  to  which  no  objection  was  made,  it 
n-as  not  error.— Barfield  v.  State  (Tez.  Cr.  A.pp.t 
I  1104. 

It  is  proper  for  the  court  to  refuse  eonnsd 
I  the  privilege  of  going  over  the  same  sroond 
I  with  a  witness  the  third  time.— Kngadt  t.  State 
I  CTex.  O.  App.)  980. 

No  predicate  need  be  laid  for  evidence  of  a 
I  confession.— Willis  v.  State  (Tez.  Cr.  App.)  826. 

Allowing  state  to  introduce  witnesses  after 
testimony  has  doeed  Md  no  ground  for  reversal. 
—Davis  V.  State  (Tez.  Cr.  App.)  1099. 

It  is  not  error  to  allow  witness  reeaBed  by 
try  to  repeat  former  evidence.  —  dayton  t. 
Itate  (Tex.  Cr.  App.)  16B. 

It  Is  not  error  to  permit  the  state  to  recall  a 
witness.— Darter  v.  State  ^^x.  Or.  Avp.}  8B0l 

An  accused  should  point  Out  sndi  evidence  aa 
he  claims  was  imxffoperiy  admitted. — State  t. 
Turley  (Mo.)  267. 

—  iHVtnMtlMW. 

A  refusal  of  a  spedal  charge  on  testimony  of 
an  accomplice  is  not  error,  where  the  charge 
given  on  sncb  testimony  is  sufficient. — ^Powell 
V.  State  (Tez.  Cr.  App.)  504. 

It  is  not  error  to  refuse  an  InBtroction  the 
converse  of  one  already  given.— Stratton  t. 
State  (Tex.  C^.  App.)  506. 

Special  instructions  not  more  definite  tiian 
the  one  given  Md  properly  refused.— Strattott 

V.  State  (Tez.  Cr.  App.)  606. 

It  is  not  error  to  refuse  special  instructions, 
which  ate  aufficiently  embodied  in  those  aiveu  by 
the  court.— Christinas  v.  State  (Tex.  Asn.^ 
175;  Chambers  t.  Same  (Tex.  Cr.  App.)  405: 
Riley  v.  Same  (Tez.  Or.  App.^  498;  Darter  t. 
Same  (Tez.  Cr.  App.)  860;  Burrage  t.  SauH" 
(Tez.  Cr.  App.)  1104. 

An  instruction  singling  ont  evidence,  and 
baaing  defense  thereon,  la  properly  refused.— 
Stratton  v.  SUte  (Tez.  Cr.  App.)  606. 

Instruction  as  to  effect  of  partial  insanity  held 
proper.— Riley  v.  State  (Tez.  Cr.  App.)  498. 

Defendant  cannot  comolain  of  inatiiicti<Ht 
that,  if  be  was  so  intoxicated  as  to  be  unable 
to  form  a  criminal  intent,  he  should  be  acquit- 
ted.—Riley  T.  State  (Tez.  Cr.  App.)  498. 

A  certain  Instruction  in  a  prosecution  for  lar- 
ceny  Aeltf  not  to  deprive  defendant  of  the  ben- 
efit of  a  doubt— Tanner  v.  State  (Tex.  Or.  App.> 

48ft. 

An  instruction  that  defendant  ahoold  be  ac- 
quitted if  the  jury  had  a  reasonable  doubt  Aefaf 

correct.— State  v.  Black  (Mo.)  34a 

An  instruction  that  Bight  raisespresomption 
of  guilt  Md  erroneous.— State  T.  Hopper  (Ma> 
272. 
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Inttnictioiis  on  reosoDable  doubt  httd  not  mls- 
leadlns.— State  t.  Dancan  (Mo.)  263. 

It  is  not  error  to  use  the  word  **felDtilotia"  or 
"felODioiulT"  in  bq  iDBtructioo,  without  defloinK 
it— State  T.  Barton  (Mo.)  239. 

It  ifl  not  error  to  fail  to  inBtruct  on  lesser 
grades  ot  assault,  in  a  prosecution  tor  asaanlt 
with  intent  to  kill,  where  tlie  evidence  shows  de- 
fendant jniUty  as  charged  or  innooent— State 
Barton  (Mo.)  289. 

Instruction  hHd  not  erroneons,  as  assumine  the 
fact  in  Issue.— Benson  t.  State  (Tex.  Gr.  App.) 
167. 

It  is  error  in  n  prosecution  for  disturbing  reli- 
gious woreliip  to  aasume,  in  an  instmction  on  the 
question  of  willful  intent,  that  the  acta  complain- 
ed of  were  evil  or  unlawful,  where  there  is  testi- 
monr  on  behalf  of  accused  to  the  contrary. — 
Hurvey  V.  State  (Tex.  Or.  App.>  151. 

An  iDstruction  on  trial  for  theft  ktid  errooe- 
ons,  as  assnmiog  facts  and  as  charging  on  the 
weight  of  evidence.— SidUman  v.  State  Q^cx.  Cr. 
App.)  140. 

It  is  proper  to  reread  a  charge  as  corrected.— 
Da^tt  V.  State  (Tex.  Or.  App.)  148. 

Instructions  contrary  to  the  evidence  Jidd 
properly  refused.- State  v.  Duncan  (Mo.)  263. 

It  is  error  to  refuse  to  give  an  instruction  on 
circiitastantial  evidence,  where  all  the  evidence 
of  the  gist  of  the  offense  is  circumstantial.- 
Nichols  V.  State  (Tex,  Cr.  App.)  1091, 

Allowing  the  jury,  if  they  believe  defendant 
conunitted  other  robberies  at  or  about  the  same 
time,  to  consider  the  matter  as  identifying  him 
as  perpetrator  of  rohberv  under  consideration, 
i»M  proper.— Davis  v.  State  (Tex.  Or.  App.)  1099. 

Evidence  ^eld  not  to  cull  for  Inatructian  on  cir- 
•cumBtantinl  evidence.— Monk  v.  State  (Tex.  Cr. 
Aiip.)  1101. 

An  instruction  authorizing  the  jury  to  find  de- 
fendant guilty  <m  admissionfl  made  by  his  coun- 
sel in  argument  is  erroneous.- Sandemon  v.  State 
<Tex.  Cr.  App.)  1103. 

An  InBtmction  KHd  to  be  not  on  the  weight  of 
the  evidence.— Burrage  v.  State  (Tex.  Cr.  App.) 
1104. 

Oalling  defendant  a  "hyena"  by  the  district  at- 
torney held  improper,  but  not  ground  of  rever- 
sal, where  the  jury  were  instructed  to  disregard 
it.— Kugadt  T.  State  (Tex.  Cr.  App.)  9S9, 

Charge  as  to  confessions  given  at  request  of 
defendant  hdd  properly  modified  by  adding  that 
the  untruthfulness  of  defendant's  confession 
couid  be  proved  by  either  direct  or  circumstan- 
tial evidence.— Kngadt  t.  State  (Tex.  Or.  App.) 

sen. 

A  charge  aa  to  pcsseasion  of  recently  stolen 
^property  acM  bad  as  on  the  weight  of  evidence. 
— Hopperwood  t.  btate  (Tex.  Or.  App.)  841. 

A  diarge  that  the  Jary  thonld  consider  the  In- 
terest ana  apparent  bias  of  the  witnesses  is  er- 
mneouB.— Daggett  t.  State  (Tex.  O.  App.)  8^. 

A  charge  to  the  jury  to  consider  the  intelli- 
gence, interest,  and  apparent  bias  of  witnesses 
Is  on  the  weight  of  the  testimony.— Daggett  v. 
State  (Tex.  t>.  App.)  84:i. 

An  Instruction  as  to  credibility  of  conflicting 
witnesses  Arid  on  the  weight  of  evidence- 
Shields  T.  State  (Tex.  Cr.  App^)  844. 

Hdd,  that  the  evidence  justified  a  charge  that. 
If  the  jury  believed  the  confession  was  freely 
made  by  defendant  after  he  had  been  warned 
by  the  officer,  they  should  consider  it;  other- 
wise, to  disregard  it— Willis  v.  State  (Tex.  Cr. 
App.)  826. 

Instruction  as  to  the  weight  to  be  given  a  con- 
fession Md  proper.— Willw  T.  State  (Tex.  Cr. 
App.)  826. 


A  request  tar  {nstructions,  tinder  Code  Cr. 
Proe.  189B.  art  71U,  mast  be  in  wrldng.— Mur- 
r^  T.  State  (Tex.  Or.  App.)  880. 

Failure  to  follr  fnstmet  tiie  jiiry  moat  tie  spe- 
cifically objected  to.— State  t.  Ban>  (Mo.)  270. 

BCotitons  for  ilow  trial  amd  in  arrest. 

Newly-discovered  evidence  that  the  prosecut- 
ing witness  bet  a  suit  of  clothes  that  defendant 
would  be  convicted  is  no  ground  for  a  new  trial. 
—Reed  v.  State  (Tex.  Cr.  App.)  833. 

Motion  for  a  new  trial  because  of  misconduct 
of  jury,  based  on  hearsay  evidence,  was  properly 
rftused.— Cooper  v.  State  (Tex.  Cr.  App.)  1109. 

Granting  of  new  trial  in  criminal  case  Is 
largely  mthin  discretion  of  the  court.— State  t. 
Rose  (Mo.)  829. 

Where  defendant  pleads  to  the  indictment,  he 
cannot,  od  motion  In  arrest,  object  that  it  wa» 
not  properly  transferred  from  the  criminal  dis- 
trict court  to  the  county  court— Bonner  v.  State 
(Tex.  Cr.  App.)  172. 

Appeal  and  error. 

One.  desiring  to  appeal  held  not  excused  from 
seeing  that  the  judge  makes  the  order  and  that 
the  clerk  enters  It— Bonner  v.  State  Ctex.  Cr. 
App.)  172. 

A  conviction  will  be  reversed  where  defendant 
was  not  arraigned. — State  v.  Hopper  (Mo.)  272. 

After  record  is  filed  in  court  of  criminal  ap- 
peals, a  judgment  none  pro  tunc  by  trial  court 
showing  notice  of  appeal _siven  cannot  be  consld- 
ered.^heegog  v.  State  (Tex.  Cr.  Ami.)  1109. 

When  the  record  shows  that  a  verdict  of  con- 
viction of  a  misdemeanor  was  signed  by  the 
foreman,  certiorari  will  not  lie,  on  a  motion  for 
reargument  to  bring  up  a  new  transcript,  show- 
iog  that  said  verdict  Tf&a  not  signed.— Barton 
V.  State  (Tex.  Cr.  App.)  1098. 

^—  Jnrisdlotlon  and  ri^ht  of  reriew. 

Under  Rev.  St  1889,  SS  4289,  4290,  allowing 
the  state  -  to  ^meal  when  the  indictment  is 
quashed,  does  not  permit  such  an  appeal  on  the 
^ashin^  of  aa  infiinnation. — State  v.  CUhict 

Under  said  statute,  the  state  can  appeal  only 
from  a  court  having  jurisdiction  to  proceed  to 
the  trial  for  the  offense  chafed.— State  t.  Otia- 
per  (Mo.)  264. 

Rev.  St.  1889,  f8  4289,  4290,  authorixlng  the 
state  to  appeal  from  the  quashing  of  an  Indict- 
ment, does  not  include  the  right  to  appeal  from 
the  qoashing  of  an  intormatioiL— State  t.  Oarr 
Ofo.)  776. 

Rev.  St.  1889,  fi  4062,  providing  that  the  trial 
on  any  information  shall  be  governed  by  the  law 
and  practice  applicable  to  trials  on  indictment 
(or  misdemeanor,  relates  to  trials,  and  not  to 

frocesB  of  appeal  or  error.— State  v.  Carr  (Mo.) 
76. 

The  state  has  no  right  to  sue  ont  a  writ  of 
error,  except  where  by  statute  expressly  confer- 
red.—State  V.  Oarr  (Mo.)  776. 

Rev.  St.  1889,  |  4290,  giving  a  right  to  the 
state  to  appeal  where  an  indictment  is  quashed, 
does  not  include  the  right  to  appeal  from  the 
quashing  of  an  information.— State  t.  Cornelius 
(Mo.)  717. 

The  state  can  only  sue  out  writs  of  «ror  In 
cases  in  which  appeals  He  on  behalf  of  the  state, 
under  Rev.  St.  1889.  f  4292.— State  v.  Cornelius 
(Mo.)  717. 

No  appeal  lies  from  a  judgment  which  is  not 
final.— Longoria  v.  State  (Tex.  Cr.  App.)  1089. 

— —  PrMemtatl(»L    and    MserratioB  mt 
Rovnda  of  review. 

An  objection  to  a  charge  on  provoking  diffi- 
culty cannot  be  first  raised  on  appeal.— Darter 
T.  State  (Tex.  Or.  App.)  850. 
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Remflrks  of  the  prosecuting  attorD«T,  oot  ob- 
jected to  dnrinr  tbe  trial.  Md  erroneoDiIr  in- 
cluded in  the  hill  of  exceptions,  and  ahonfd  be 
treated  on  appeal  m  it  without  the  approral  of 
tlie  court^Anderaon  t.  State  (lex.  Cr.  App.) 
824. 

Objection  that  a  term  naed  In  an  initnictfon 
waa  noc  defined  cannot  be  firat  nrged  on  appeal. 
— 9tate  T.  Rose  (Mo.)  329. 

An  objection  that  the  court  failed  to  dsKtgt  "all 
the  law  araiUcable  to  the  case"  viU  not  be  con- 
sidered.—WiUiaoM  T.  State  (Tex.  Cr.  App.)  1108. 

Failure  to  initruct  on  a  question  cannot  he 
considered  on  appeal,  where  no  exception  waa 
tatien  in  the  conrt  below. — State  t.  Barton  (Mo.) 
288. 

Rxcpptlona  filed  after  adjournment  ot  term 
will  not  be  connidered.— HfKinnejr  t.  State 
(Tex.  Or.  Ani.)  tiKt. 

The  verdict  will  not  be  disturbed  because  ot 
remarks  of  the  district  attorney,  where  they 
were  not  of  a  character  to  injure  defendant, 
and  no  charge  waa  asked  omcemina  them* — 
Greenwood  t.  State  (Tex.  Cr.  Aw-)  177. 

Objections  to  atatemeuts  of  prosecuting  attor- 
ns, not  raised  at  the  time,  cannot  be  considered 
on  appeal.— (>awford  v.  State  (I'ez.  Cr.  App.) 
150. 

RuliuKB  not  mentioned  in  the  moti<m  for  a  new 
trial  are  waived.— State  v.  Whitescll  (Mo.)  332. 

Where  an  exception  has  not  been  reserved  to 
i-rideiice,  it  will  not  be  reviewed  on  appeaL — 
Hart  T.  State  <Tex.  Cr.  App.)  1105. 

lo  the  absence  of  an  exception,  error  in  chan- 

guff  venae  will  not  be  considen-d  on  appeal. — 
artxdt  v.  State  (Tex.  Or.  App.)  1110. 

Where  proof  that  an  act  waa  committed  on 
another  day  than  that  diarged  ia  auch  surprise 
as  to  warrant  a  continuance,  the  accused 
should  ask  for  the  continuance,  and,  if  re- 
fuaed,  set  forth  the  facta  of  his  defenae  in 
order  to  aratl  himself,  m  appeal,  ot  the  entnr. 
In  retnatna  a  continuance.— Loveleaa  t.  State 
(Ite.  O.  App.)  5US. 

^—  Beoord  ami  prooeedlaca  not  im  ne- 

ord. 

An  appeal  from  a  jodgment  quashins  an  in- 
dictment cannot  be  oiniBidered  where  the  motion 
to  quash  la  not  made  part  of  the  record.— State  v. 
Wilhoit  (Mo.)  718. 

Copying  a  motion  to  quash  In  the  transcript 
will  not  make  it  part  of  the  record,  in  the  ab- 
sence of  a  bill  ot  exceptions.— State  v.  Wilhoit 
(Mo.)  Tia 

The  refusal  of  a  continuance  will  not  be  review- 
ed, when  the  application  ia  not  incorporated  in  the 
reond,  and  no  exception  baa  been  reserved.— Hart 
V.  State  (Tex.  Cr.^ppO  1105. 

Instrument  referred  to  in  the  statement  sifmed 
by  the  judge,  and  directed  to  be  copied  therein, 
will  not  l>e  deemed  a  part  of  the  record.— Tyrell 
T.  State  (Tex.  Cr.  App.)  169. 

An  order  denying  a  new  trial  on  the  ground 
of  newly-discovered  evidence  cannot  be  review- 
ed where  the  record  does  not  contain  the  evi- 
dence.—Page  V.  State  (Tex.  Cr.  App.)  518. 

An  error,  based  on  insufficiency  of  evidence  to 
Atipnort  conviction,  the  statement  of  facts  behig 
filed  after  adjournment  of  court,  without  an  oi^ 
der  entered  for  that  purpose,  cannot  be  conaid- 
«ed.— T.  State  (Tez.  Or.  i^p.)  1004. 

A  statement  of  facts  filed  more  than  a  year 
after  the  adjournment  of  the  term  of  court  can- 
not be  considered. — Reed  v.  State  (Tex.  O. 
App.)  833. 

Statements  of  fact,  not  filed  until  12  days  aft- 
er adjournment  of  term,  cannot  be  cmaidered. — 
Swain     State  (Tex.  Or.  App.)  174. 


FaDure  to  procure  statement  of  facts  natir 
nine  dan  after  adjoamment  heU  lack  at  dOI- 
genee.— GtawfiHd  t.  State  (Tex.  Cr.  AppJ)  108S. 

Bvtdence  Md  to  show  due  AUgenee  In  im- 
curing  statement  of  facts  on  appeaL — ^Wii^t  t. 
State  flex.  O.  App.)  151. 

Defendant  Md  not  to  have  used  diligence  Id 
procuring  a  statement  of  facts. — Monk  t.  State 
(Tex.  O.  App.)  168. 

Moti(Hi  to  strike  out  statement  of  facta  de- 
nied.—SUelda  T.  State         Cr.  App.)  S44. 

Statement  of  facta  held  no  part  of  the  record. 
— Oaatleilian  r.  State  (Tex.  Cr.  App.)  828. 

A  statement  of  facts  in  the  record,  bearing; 
no  file  mark,  cannot  be  considered.— Geraten- 
kom  V.  SUte  (Tez.  Cr.  App.)  501. 

Instrument  not  approved  jndge  camfot  be- 
considered  as  statement  of  fact8.--Orawford  t. 
State  (Tex.  Cr.  Afip.)  1068. 

A  conviction  for  Tiolatiag  the  local  <q>tion  law 
cannot  be  auatained  when  tbe  statement  of  facta 
doea  not  ahow  that  the  law  was  In  force.— John- 
son T.  State         Or.  App.)  834. 

An  omission  in  an  agreed  statement  of  facta 
cannot  lie  cured  by  reference  to  the  coaifs 
churse.— Treue  v.  State  (Tex.  Cr.  App.)  829; 
Johnson  v.  Same  (T«.  Cr.  App.)  83i. 

The  refusal  of  the  court  to  give  a  speoal 
dxargg  cannot  be  reviewed,  in  the  absence  of  a 
statement  of  facta. — Lee  v.  State  (Tex.  O.  App.> 
835;  Smith  v.  Same  (Tex.  Cr.  Aro  )  1090. 

In  the  absence  of  a  statement  of  facta,  the 
BufDcimcy  of  the  evidence  cannot  be  reviewed. — 
Edwards  v.  State  (Tex.  Cr.  App.)  203;  Lewal- 
len  V.  Same  (Tex.  Cr.  App.)  1000;  Smith  v. 
Same  (Tex.  O.  App.)  1090. 

An  assignment  of  emi,  in  that  the  verdict  is 
contrary  to  the  law  and  the  evidence,  cannot 
be  reviewed,  in  the  abeence  of  statement  of  facta 
or  bill  of  excwjtions. — Williams  v.  State  {Tex. 
Cr.  App.)  201. 

In  the  absoice  ot  a  statement  ot  facta,  the 
mling  ot  the  court  on  the  admiadon  of  the  evi- 
dence cannot  be  reviewed.— Lee  State  CTex. 
Cr.  App.)  835;  Smith  v.  Same  (Tex.  Cr.  App.> 
1000. 

Motion  for  rehearing  denied  when  there  was 
no  statement  of  facts  proved  and  filed  by  the 
judge.— Moss  V.  State  (Tex.  O.  App.)  832. 

Denial  of  motion  for  new  trial  cannot  be  re- 
viewed, in  the  absence  of  statement  of  facts. — 
Lee  V.  State  (Tex.  Cr.  App.)  835. 

Denial  of  continuance  for  absent  witDessea  can- 
not be  reviewed,  in  the  absence  of  a  BtatenwDt  of 
facts.— Canqtbell  v.  State  0^ex.  Or.  App.)  1112. 

Where  statement  of  facta  canmit  be  consider- 
ed, admission  of  evidence  cannot  be  reviewed.- 
Oawford  v.  State  (Tex.  Or.  App.)  16a 

The  court  has  no  power  In  a  criminal  case  to 
extend  to  a  day  in  vacation  the  time  for  filing  a 
bill  of  exceptions,  but  the  extension,  if  beyond 
the  term,  must  be  to  a  day  in  the  succeeding 
term.— Adkina  t.  Commonwealth  (Ky.)  132. 

Bills  of  exception  which  bear  file  marks  dat- 
ed after  the  aajonminent  ot  the  conrt  cannot 
be  considered.— Geratenkom  t.  State  (Tex.  Cr. 
App.)  501. 

On  a  motion  to  retax  the  coate  in  a  criminal 
case,  the  evidence  should  be  embodied  in  the 
bill  of  exceptions,  to  be  available  on  appeal. — 
Stewart  v.  State  (Tex.  Cr.  App.)  505. 

An  asaignment  that  a  continuance  was  Im- 
properiy  denied  will  not  be  considered,  where 
there  is  no  bill  of  exceptions.— KilpatHck  t. 
State  (Tfex,  Or.  App.)  830. 

Complaint  that  defendant  was  not  allowed  to 
make  certain  proof  cannot  bt  considered  In  tb* 
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abMDcr  of  a  bill  of  exceptions.— Bridget  T. 
State  (Tm.  Cr.  App.)  500. 

Bill  of  exceptions  to  refwal  to  t^re  a  requested 

cluir^  on  a  certain  gronnd  doen  not  allmv  con> 
sideration  of  qoestion  whether  cbarse  was  proper 
on  other  grounds.— Todd  t.  State  (Tex.  Cr.  App.) 
1096. 

Bill  of  exceptions,  alleging  that  a  witness  was 
allowed  to  tPHtifj-  as  tn  certain  declarationB,  ia 
insnfhcient,  where  the  (leciarationa  are  not  stat- 
ed.—Monk  T.  State  (Tex.  Cr.  App.)  1101. 

Bill  of  exceptions,  complaining  of  refusal  to 
ask  question,  must  state  the  probable  answer. — 
Monk  V.  State  (Tex.  Cr.  App.)  1101. 

Bill  of  exctijtions  to  evidence,  refused  because 
no  such  question  was  asked,  cannot  be  considered, 
where  there  was  no  attempt  to  prove  the  fact  al- 
leged.—Monk  T.  State  (Tex.  Cr.  App.)  1101. 

Bm  of  exceptions  shoi^'ing,  after  motion  for 
new  trial.  snbatitutioD  of  lost  indictment,  held 
to  show  no  error.— Campbell  t.  State  (Tex.  Cr. 
App.)  1112. 

Where  challenge  tor  cause  was  ovcmiled,  but 
the  bill  of  exceptions  does  not  show  that  the 
juror  was  .lenred,  it  cannot  be  reriewed.— Lee  t. 
State  (Tex.  Or.  App.)  885. 

Where  the  bill  of  exceptions  fails  to  show 
that  a  jury  of  talesmen  was  summoned  when 
tbe  regular  jury  drawn  by  the  jury  commiaaioa- 
en  were  in  attendance,  it  will  be  presumed  on 
appeal  that  the  impanelment  was  lawfnl. — 
Spragne     State  (Tex.  Cr.  App.)  837. 

An  exception  to  questions  not  considered 
where  the  bill  of  exceptions  did  not  show  that 
they  were  aaswered.-^eith  r.  State  (Tex.  O. 
App.)  848. 

  BeTlew. 

Where  the  evidence  is  in  conflict,  but  is  suffi- 
cient to  support  the  verdict  of  tie  jury,  the 
verdict  will  not  be  disturbed  on  appeal.— Far- 
reil  T.  State  (Tex.  Cr.  App.)  512. 

A  conviction  on  conflicting  evidence  will  not 
be  disturbed.— State  v.  Barton  (M^239;  Tyrell 
T.  State  (Tex.  Cr.  App.)  518;  Williamson  v. 
Same  (Tex.  Cr.  App.)  lOSB. 

Where  the  record  does  not  contain  tbe  evi- 
dence, it  will  be  presumecl  that  the  conviction 
was  proper.- Ijewalleu  t.  State  (Tex.  Cr.  App.) 
1096. 

In  the  absence  of  a  statement  of  facta  or  bill 
of  exceptions  in  the  record,  it  will  be  presumed 
that  the  prosecutrix,  in  n  prosecution  for  rape 
by  force,  resorted  to  all  reaistanre  required  by 
the  statute.— Holioway  t.  State  (Tex.  Cr.  App.) 
825. 

Where  inadmissible  evidence  is  received,  it 
is  ground  for  reversal,  unless  tbe  competent 
testimony  is  conclusive.  —  Kilpatrick  T.  State 
(Tex.  O.  App.)  830. 

"Error  in  admitting  a  confession  wrongfully  in- 
duced Mtl  harmless,  under  the  instructions.— 
Bruce  v.  State  (Tex.  Cr.  App.)  852. 

AVithdrawing  evidence  from  the  jury  held  to 
core  error  in  its  admission. — Darter  t.  State 
<Tex.  Cr.  App.)  850. 

Eirror  in  admitting  incompetent  evidence  tbat 
there  had  been  a  prior  conviction  held  harm- 
less, where  defendant  introduced  no  evidence  of 
such  conviction.- Bruce  T.  State  (Tex.  O.  App.) 
8S2. 

Error  In  allowing  nrosecnting  attorney  to  ask 
defendant's  wife  a  question  is  harmless,  where 
ber  ansn-er  was  beneficial  to  defendant — Monk 
V.  State  (Tex.  Cr.  App.)  1101. 

Giving  an  instrnctioti  to  which  there  Is  no  evi- 
dence applicable  hrld  not  prejudicial  error.— State 
T.  Bow  (Mo.)  32a 

In  a  prosecution  for  larceny  It  was  harmless 
to  assume  in  sn  instruction  tbat  defeudant  took 


the  property,  where  the  only  defense  was  that 
defendant  took  it  for  tiie  purpose  of  retomlng 
it  to  the  prosecutor.— Tanner  v.  State  (T«. 
Cr.  App.)  480. 

It  was  harmless  error  to  admit  testimony  of 
statements  by  defendant  after  he  was  arrested, 
and  without  warning,  where  It  corresponds  with 
his  testimony  on  the  trial.— Roller  t.  State  fDex. 

Or.  App.)  496. 

It  is  harmless  error  it  refuse  to  submit  a  plea 
of  former  conviction,  where  there  is  no  testi- 
mony to  support  it- Benson  t.  State  (Tex.  Ce. 
App.)  168. 

Error  in  admitting  evidence  that  prosecuting 
witness  was  furnished  money  to  boy  alcohol, 
in  a  prosecution  for  Tlolatlng  tbe  locnl  option 
laws,  held  harmless.— Morris  t.  State  (Tex.  Cr. 

App.)  510. 

Statements  by  prosecuting  attorney  held  prej- 
udicial to  defendant.— Morrison  v.  State  (Tex. 
Cr.  App.)  511. 

Where  no  sentence  has  been  pronounced  a  con- 
viction cannot  be  reviewed.— Cheatham  v.  State 
(Tex.  Or.  Ajn».)  lOM. 

CROSS-EXAMINATION. 

See  "Witnesses." 

CROSSINGS. 

Accidents  at,  see  "Railroads." 

CUSTOMS  AND  USAGES. 

A  cnstom,  to  modify  a  rule  of  law,  must  be 
general,  as  to  a  particnlar-  trade  or  business, 
and  80  well  established  tbat  any  one  dealioir 
in  that  trade  is  presumed  to  know  it.— Schuma- 
cher T.  Trent  (Tex.  Civ.  App.)  460. 

DAMAGES. 

Compensatitm  for  property  taken  for  public  nsor 

see  "Eminent  nomain." 
For  death  by  wrongful  act,  see  "Death." 
For  wrongful  attachment,  see  "Attachment" 

Where  a  contract  not  to  do  certain  advertis- 
ing, providing  for  liquidated  damages,  was  bro* 
ken,  hddj  that  more  than  nominal  damages  were 
recoverable.— May  v.  Crawford  (Mo.)  260. 

An  injured  person  need  not  take  "proper  and 
In-imediate  steps"  to  have  his  condition  improT- 
ed,  in  order  to  recover  damages  therefor.— Fnl- 
lerton  t.  Fordyce  ^o.)  1053. 

In  an  action  to  recover  danragea  for  the  de- 
struction of  an  advertisinK  board,  plaintiff  can- 
not recover  for  future  profits,  if  he  allowed  the 
board  to  remnia  down,  when  be  mght  Iiave  re- 
placed it.— Ludlow  V.  StefTeo  (Ky.)  119. 

Measvre  of  d«m»g«a-JaJwrto»  t*  the  par- 
son. 

Measure  of  damages  in  action  for  injuries  by 
defective  sidewalk  determined.— Chilton  t.  City 
of  St  Joseph  (Mo.)  766. 

—  Br«Mh  of  oomteset. 

In  action  for  breach  of  contract  to  deliver 
goodA.  tbe  measure  of  damages  is  the  difference 
between  the  contract  price  nod  the  market  val- 
ue at  the  place  of  delivery .—Steinlein  v.  S.  Blais- 
deli,  Jr..  Co.  tTex.  Civ.  App.)  'JUM. 

Coid  and  suffering  held  not  the  natural  and 
proximate  results  of  a  breach  of  a  contract  to 
ship  household  goods. — St  X»uis  S.  W.  Ry.  Oo. 
of  Texas  v.  May  (Fex.  Civ.  App.)  408. 

Answer  in  action  to  recover  price  of  electric 
plant,  alleging  failure  to  complete  contract,  held 
to  set  up  a  certain  end  correct  measure  of  dam- 
ages.—A.  J.  Anderson  £lectric  Ot.  v.  Cleburne 
Water,  Ice  &  Lighting  Co.  (Tex.  Qt.  App.)  028. 
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InstructioD  In  action  to  recover  on  contract, 
where  defendant  pleads  partial  nonperformance, 
Md  erroneous,  as  allowing  double  recovery.— A. 
J.  Anderson  Klectric  Oo.  v.  Cleburne  Water,  Ice 
&  Lighting  Co.  (Tex.  Civ.  App.)  929. 

One  who  accepts  electric  light  plant  held  en- 
titled as  damflfces  to  the  difference  between  the 
value  as  accepted  and  the  value  of  the  plant  if 
completed.— A.  J.  Aoderaon  Electric  Oo.  v.  De- 
bume  Water,  Ice  &  Ughting  Oo.  (Tex.  Civ. 
App.)  929. 

Where  a  contract  to  erect  an  electric  plant  ii 
not  complete,  and  there  has  been  no  deliver;,  the 
measure  of  damans  is  the  difference  between  the 
contract  price  nnd  the  value  if  completed.— A.  J, 
Anderson  Electric  Co.  v.  Cleburne  Water,  Ice  & 
Lifting  Co.  (Tex.  Civ.  App.)  929. 

Exoeaalve  dunagea. 

A  verdict  for  $3,000  damages  for  injnries 
diminishing  the  laboring  capacity  of  one  who 
usually  earned  $40  or  $50  per  month,  hdd  not 
excessive.— Galveston,  H.  &  S.  A.  Ry.  Go.  t. 
Eaten  (Jez.  Civ.  App.)  662. 

A  verdict  for  $1,000  for  serious  injuries  which 
deprived  plaintiff  of  her  meana  of  livelihood  is 
not  M  excessive  aa  to  indicate  prejodice.— City 
of  mnderaoB  t.  Burke  (K7.)  4iZi. 

A  verdict  for  $700  for  negligence  In  delivering 
a  telegram  announcing  the  death  of  plaintiff's 
brother,  whereby  plaintiff  was  unable  to  attend 
at  the  funeral,  is  not  excessive. — Western  Union 
Tel.  Oo.  V.  TbompBOn  (Tex.  Civ.  App.)  402. 

A  verdict  for  $3,333  for  a  broken  leg  kdd  not 
excessive.— Ohiiton  v.  City  of  St  Joseph  (Mo.) 

A  verdict  for  $13,500  for  peraonal  injuries 
not  to  condnsiveiy  show  nassion,  prejudice,  or 
sympathy.— FoUertOD  v.  Fbrdyce  (Mo.)  1053. 

Fleadlas,  evldenoe,  and  auaaament. 

In  an  action  to  recover  damages  for  the  de* 
struction  of  an  advertising  board,  it  was  error 
to  give  an  instruction  permitting  a  recovery  for 
damages  sustained  by  the  loss  of  rents,  this  ele- 
ment of  damage  not  bting  pleaded.— lAidlow  t. 
Steflen  (Ky.)  lid. 

As  the  board  was  erected  on  defendant's  land. 
In  possession  of  plaintiff  as  subtenant,  and 
plaintiff  was  permitted  to  show  advertising  con- 
tracts for  one  year,  defendant  should  have  been 
permitted  to  show  that  the  original  lease  termi- 
Dated  two  monHis  after  tiie  board  was  cut 
down.— Ludlow  r.  BtefEen  (Ky.)  119. 

In  action  for  breach  of  contract  for  sale  of  cot- 
ton to  be  delivered  at  W.,  held  error  to  admit 
evidence  of  price  at  different  places,  in  the  ab- 
sence of  evidence  that  it  had  no  market  value  at 
W.— Steinlein  t.  S.  Blalsdell,  Jr.,  Co.  (Tex.  dr. 
App.)  200. 

A  verdict  as  to  the  value  of  servicQS  sued  for 
held  sustained  br  the  evidence.— Baxter's  Adm'r 
V.  Knox  (Ky.)  972. 

Where  the  court,  after  refusing  to  order  an  ex- 
amination of  plaintiff's  pnson  by  medical  ex- 
perts, allowed  such  an  examination  by  an  ex- 
pert witness  for  plaintiff  on  cross-examination, 
and  all  the  evidence  showed  that  there  was  no 
real  dispute  about  the  condition  of  the  injured 
ankle,  uiere  was  no  abuse  of  discretion  in  re- 
fusing a  further  examination.  —  Belt  Electric 
Line  Co.  v.  Allen  (Ky.)  89. 

An  examination  of  plaintiff's  person  by  med- 
ical experts  should,  on  defendant's  motion,  be 
(mlered  and  had  under  the  direction  of  the 
court,  if  it  soeint  that  the  ends  of  justice  will 
be  thereby  better  subserved.- Belt  Electric  lAne 
Oo.  T.  Allen  (Ky.)  89. 

An  Instruction  which  allows  tiie  jury  to  find 
punitive  damages  which  nre  not  authorized  by 
the  facts  in  a  case  is  erroneous.— Ijouiaville  & 
M.  R.  Go.  T.  Sander's  Adm'r  (Ky.)  (M4. 


An  instnictlon  in  regnrd  to  damages  for  a 
physical  injury  held  to  limit  the  jury  to  the  al- 
lowance of  damages  for  such  pain  aa  plaintiff 
actually  suffered.— Fullerton  v.  Fordyce  (M0.1 
1(K>3. 

DEATH. 

An  Instruction  which  allowed  the  Jnry  to  find 
damages  for  the  mental  and  physi<»l  aufferinr 
of  deceased  is  erroneous,  in  an  action  for  dam- 
ages  for  his  death. — Louisville  &  X.  B.  Co.  v. 
Sander's  Adm'r  (Ky.)  044. 

Plaintiff  cannot  recover  (or  mental  anguidh. 
grief,  or  sorrow  which  she  suffered  by  the  losi.4 
of  her  husband.— Barth  Kansas  Qty  13.  By. 
Go.  (Mo.)  778. 

Instruction  limiting  the  damages  for  death  by 
wrongful  act  to  the  mere  present  moner  1o«m 
which  plaintiff  had  snffered  Mi  properly  re- 
fused.—Barth  T.  Kansas  City  El.  By.  Co.  (Mo.t 
778. 

Pimitive  damages  may  be  awarded  fpcv^* 
ne^lgence  causing  death.— Louisville  4c  N".  R. 
Co.  T.  Ward's  Adm'r  (Ky.)  1112. 

Measure  of  damage*  for  peraonal  Injoriea  te- 
solting  in  death  Ir  not  the  value  of  deG«4ent> 
power  to  labw,  but  the  value  of  his  power  to  cam 
money.— Louisville  &  X.  B.  Go.  T.  Ward's  Ailm'r 
(Ky.)  1112. 

DECEDENTS. 

Estates,  see  "Executors  nnd  Administrafon.** 
Testimony  as  to  transactions  with  penons  rinre 
deceased,  see  "Witnesses." 

DECEIT. 

Bee  "Fraud." 

DECISION. 

On  amieal,  see  ** Appeal  and  Error.** 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence.** 

DEDICATION. 

Evidence  irld  insufficient  to  show  common-law 
dedication.— Baker  v.  Squier  (Ho.)  792. 

Evident^  krltl  InKuffii'ient  to  show  dedication 
of  land  for  a  stm^.-  City  of  Morristown  w,  Oaia 
(Tenn.  Ch.  Am-)  471. 

DEEDS. 

Bj  executw,  see  "Executors  and  Admlnlstia- 
tors." 

By  sheriffs,  sec  "Execution." 

Cancellation,  see  '"CancpUation  of  Instruineotii," 

I^oiH>el  by  deed,  se..'  "Estoupel." 

In  fraud  ol  creditors,  see  "Fraudulent  Convey- 
ances." 

In  trust,  see  "Trusts." 

Of  homestead,  see  "Homestead.** 

Of  public  lands,  see  "Public  Lands." 

Of  trust,  see  "Assignments  for  Benefit  of  Cn*l- 
itors";  "Mortgages." 

Parol  or  extrinsic  evidence,  see  "Evidence." 

Reformation,  see  "Reformation  of  Instruments." 

Reservation  of  right  of  way,  see  "Easements.** 

Under  Rev.  St.  1855,  p.  355.  c.  32,  |  5.  the 
remainder  limited  by  a  deed  to  one  and  hid 
I  "bodily  heirs"  does  not  vest  in  a  child  subse- 
quently adopted  by  the  grantee  under  1  Wag. 
SL  p.  25C,  g  3.— ClarksoQ  v.  Hatton  (Mo.)  7«1. 

In  a  deed  the  word  "heirs"  was  construed  as 
"children."  and  the  deed  was  AWd  to  create  a 
grant  to  daughters  for  life,  with  vested  reuuia- 
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^er  to  their  children.— Heed  T.  fidelity  Trust  & 
Safety-Vaalt  Co.  (Ky.)  957. 

It  la  for  the  conrt,  in  the  absence  of  a  jnr;, 
to  determine  whether  laod  in  dispute  was  in- 
tended to  be  convered  by  a  deed  admitted  in 
•evidence.— Borrows  t.  Bast  (Tex.  (St.  App.) 
1019. 

In  determining  whether  property  conveyed  by 
A  deed  was  land  in  a  certain  connty,  endence 
that  grantor  only  owned  a  certain  tract  in  snch 
■county  held  admissible.— Burrows  v.  Rust  (Tes. 
Civ.  App.)  1019. 

One  daiming  title  by  quitclaim  deed  is  not  re- 
•quired  to  prove  oatside  the  instmment  the  pay- 
ment of  the  consideration  by  the  grantor.— Hill 
V.  Grant  (Tex.  CSv.  App.)  1016. 

Quitclaim  deeds  are  as  effective  in  conveying 
nnch  title  as  the  grantors  had  to  the  nantees  as 
-deeds  of  general  warranty.— Hill  v.  Orant  (Tex. 

•Civ.  App.)  1018, 

Deeds  will  be  presumed  to  have  been  recorded 
in  the  proper  county.— Hill  v.  Grant  (Tex.  Civ. 
App.)  1016. 

A  deed  to  land,  bought  under  a  will  providing 
-that  the  land  shall  be  purchased  for  the  use  of 
M.  during  his  life,  conveys  only  a  life  estate, 
where  the  deed  recites  the  will. — Morris  v.  Ed- 
dins  (Tex.  Civ.  App.)  203. 

By  virtue  of  express  provision  of  Ky.  St.  | 
'2063,  a  deed  to  a  deceased  person,  irtien  accept- 
«d  his  children,  vests  in  them  the  title  that 
would  have  vesteo  in  the  grantee  if  living.- 
Northern  Lake  Ice  Go.  r.  Orr  (E^.)  216. 

A  clause  in  a  deed  conveying  property  to  a 
party  and  the  "heirs  of  his  body  vosts  a  life 
«Btate  In  the  grantee,  with  remainder  in  fee 
to  the  hehn  of  his  oody,  under  Uev.  SL  1880, 
I  8830.— Hunter  v.  Patterson  (Mo.)  2S0. 

General  words  In  the  habendum  cannot  con- 
trol q)edal- words  of  limitation  in  the  grant  or 
gemises  of  a  deed.— Hunter  v.  Patterson  (Mo.) 

A  deed  by  a  husband  of  the  title  purchased 
by  him  at  administrator's  sale  passed  nothing, 
where  he  acquired  no  title  at  snch  sale,  even 
though  the  land  was  commnnl^  property  of 
himself  and  wife.— O'Connor  v.  Vineyard  rlex. 
Sup.)  485. 

DEFAMATION. 

See  "Libel  and  Slander.'" 

DEFAULT. 

Judgment  hr,  eee  "Judgmmt." 

DEFECTS. 

In  machinery  or  vpUanees,  see  "Maater  and 

Swant";  ^'Nerfigenee." 
In  leading,  see  "Pleading." 

DEMURRER. 

See  "Pleading." 

DEPOSITARIES. 

See  "Banks  and  Banking." 

DEPOSITIONS. 

49ee,  also,  "Witnesses." 

Admissibility  of  depositions  illegally  taken,  as 
admissions  of  the  piirties,  determined.— Galves- 
ton, H.  &  S.  A.  By.  Ckt.  v.  Thnnpson  (T6x.  Oiv. 
App.)  & 


Ex  parte  depositions  of  plaintiff  taken  by  de- 
fendant held  admissible  to  attack  testimony  by 
plaintiff  at  the  trial.— Galveston,  H.  &  a  A.  By. 
Co.  V.  Thompson  (Tex.  Civ.  App.)  8. 

DEPOSITS. 

See  "Banks  and  Banking." 

DESCENT  AND  DISTRIBUTION. 

See^  also,  "Ezeeutora  and  Adminiatraton." 
Inheritance  by  bestatdi,  aee  "Bastafds." 

TIm  provision  giving  to  the  widow  one-half 
the  surplus  personalty  of  the  deceased  husband 
applies,  whether  he  leaves  issue  or  not,  and  can- 
not be  reconciled  with  a  previous  statute  giv- 
ing her  one-third  where  he  leaves  issue,  and 
one-half  wlwre  he  leaves  no  Isaua.- Hoakins  t. 
Orabtree'a  Adm'r  (Ky.)  434. 

DETINUE. 

In  an  action  to  recover  a  piano  which  disap- 
peared from  the  store  of  plaintiff,  the  court 
should  have  instructed  the  jury  that  if  the  piano 
was  sold  by  a  duly-authorized  employ^,  who 
failed  to  report  the  sale,  the  plaintiff  parted  with 
the  title,  and  cannot  recover.— MUler  T.  PhiUlpa 
&  Crew  Co.  (Ky.)  430. 


See  "Wills.* 


DEVISES. 


DIRECTING  VERDICT. 

See  "Trial." 

DISCHARGE. 

From  indebtedness,  see  "Reipase." 
 liability  aa  surety,  pee  "Principal  and  Sure- 
ty." 

Of  attadmtent;  see  "Attadiment" 

DISCONTINUANCL 

Of  aetion,  see  "Dismissal  and  Nousait.'* 

DISCRETION  OF  COURT. 

Beview  on  appeal,  see  "Appeal  and  Biror." 

DISMISSAL 

On  appeal,  see  "Appeal  snd  Error." 

DISMISSAL  AND  NONSUIT. 

Motion  for  reinstatement  of  case  is  propeHy  de- 
nied, where  dismissal  was  due  to  plaintiff's  in- 
excusable neglect — Schlnta  v.  Home  (Tex.  Oiv. 
App.)  680. 

Where  the  sustaining  of  an  exception  to  an 
item  reduces  the  ,:laim  below  the  amount  within 
the  jurisdiction  of  the  court,  a  dismiasal  is  ^p- 
er.  —  Hammond  T.  Lamar  County  (Tex.  Oiv. 
App.)  179. 

It  is  not  error  to  permit  an  intervener  to  prose- 
cute bis  petition  ia  intervention  after  plaintiff 
has  dismissed  hia  rause  of  action.— Texarkana  & 
Ft.  S.  Ry.  Oo,  v.  Hartford  Ina.  Co.  (Tex.  Civ. 
App.)  533. 

Dismissal  of  the  action  by  plaintiff  will  not 
affect  a  plea  of  reconvention  filed  by  defendant. 
—Smith  T.  Wilaon  (Tex.  Civ.  Aw.)  566. 

DISORDERLY  CONDUCT. 

See  "Breach  of  the  Peace";  "Disturi>anQa  <tf 
Public  Assemblage." 
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DISORDERLY  HOUSE. 

In  a  proseoatioQ  for  keeping  a  dlsorilerly 
bouse.  It  ia  Dot  error  to  permit  teatimony  of  ita 
reputation  Cor  two  or  three  yeara  prerioiis  to 
the  allcKPd  offenae,  where  defendant  waa  the 
owner  aurioff  all  that  time.— Spragna  t.  State 
a'«.  Cr.  App.)  83T. 

Kridence  of  the  general  reputation  of  the 
honae  and  Ita  Inmatn  is  admissible  in  a  prose- 
cution for  keepiog  a  dtsordt'rlj  hou»e. — Sprague 
V.  State  (Tel.  Or.  App.)  837. 

An  information  for  keeping  a  diaordetir  honae 
need  not  name  the  house  or  the  lot  on  wUch  it  ia 
altnated.— Spragne  t.  State  (Tex.  Oe.  App.)  837. 

Owner  of  building  Md  guilty,  though  there  ia 
no  actual  lease  or  rental  to  the  Inmate*.— Strat- 
ton  T.  State  (Tex.  Cr.  App.)  506. 

DISQUALIFICATION. 

Of  judge,  aee  "Judges." 

DISTRESS. 

Tot  rent,  aee  *Tandlord  and  Tenant** 

DISTRICT  AND  PROSECUTINQ  AT- 
TORNEYS. 

The  county  attorney  ia  not  entitled  to  any  per 
centum  of  an  amount  tliat  mar  be  recorered  oit 
a  forfeited  recngniznnce  or  bail  bond. — Williams 
V.  Shelboame  (K>.)  110. 

DISTURBANCE  OF  PUBLIC  ASSEM- 
BUGE. 

An  instruction  aa  to  dlatnrbance  of  reli^us 
meeting  hrid  properly  denied.— Freeman  t.  State 
<Tex.  Cr.  App.)  ITft 

On  prosecnti<m  for  dlaturUng  reUgi<Hia  wot- 
ship,  defendant  cannot  show  that  person  con- 
ducting it  waa  inaane.— Freeman  t.  State  <Tez. 

O.  App.)  170. 

Though  a  diHturbance  occurred  in  a  church, 
there  la  no  error  in  stating  that  the  congrega- 
Uon  waa  nrotected  aa  long  as  it  was  on  the 
ground.^ETeema>i  t.  State  (Tex.  O.  App.)  170. 

Swearing  mnat  be  in  a  manner  calculated  te 
disturb  the  public  assemblage. — Yoong  t.  State 
(Tex.  Cr.  App.)  607. 

Instructions  reviewed.— Young  t.  State  (Tex. 
Cr.  App.)  507. 

Evidence  Md  sufficient  to  support  conviction. 
—Young  V.  State  (Tex.  Or.  App.)  507. 

DITCHES. 

See  "I^ins^;  "EmineDt  Domain.** 

DIVORCE. 

Where,  In  addition  to  the  testimony  of  a  co- 
respondent in  a  divorce  suit,  admitting  his 
r;uilt,  there  is  testimony  of  numerous  other  wit- 
ncHses  aa  to  facta  and  circumstances  which 
leave  no  reasonable  doubt  of  his  guilt  the 
charge  of  adultery  mnat  be  regarded  aa  eatab- 
Ilafac^— Beeler  v.  Beder  (Ky.)  136. 

To  establish  a  condonation  by  the  husband, 
it  most  appear  that  he  restored  the  wife  to  her 
marital  rights,  having  full  knowledge  of  the 
o£ren8e.~Beeler  v.  Beeler  (Ky.)  136. 

While  a  Judgment  of  divorce  cannot  be  re- 
versed, the  court  may  consider  the  entire  case 
for  the  purpose  of  determining  whether  alimony 
has  bpcn  properly  allowed.— Beder  t.  Beder 
(Ky.)  136. 


The  plaintiff  was  not  entitled  to  alimony- 
where  the  evidence  failed  to  sapport  ha- 
grounds  of  divorce,  and  showed  that  she  hatd 
abandoned  defendant  withont  canae:  defrad- 
ant  being  an  old  man,  having  no  trade  <jx  pro' 
feiwioD,  and  owning  Itat  little  property. — Gar- 
rett V.  Garrett  (Ky.)  112. 

Plaintiff  having  taken  frcoB  defendant!  farm. 

without  his  consent,  certain  property,  of  great- 
er value  than  the  amount  allowed  her  aa  ali- 
mony, her  claim  for  alimony  must  be  treated 
HB  satisfied.— Garrett  v.  Garrett  {Kj.)  112. 

Defendant  having  agreed  to  a  judgment  mak- 
ing plaintiff  a  certain  allowance  as  alimony, 
and  paid  a  fee  to  her  attorney,  the  court  should 
not  have  disturbed  tbat  judgment,  thou^  the 
evidence  did  not  show  she  waa  «ititled  to  ali- 
mony.— Garrett  v.  Garrett  (Kj.)  112. 

Evidence  in  ault  for  divorce  considered,  and 
krM  not  to  show  abandonment. — THmbJe  v. 
Trimble  (Ark.)  1040. 

DONATIONS. 

See  "Gifts." 

DOWER. 

The  light  to  devise  property  ia  subject  to  the- 
ri^t  of  dowar.— Ully  v.  llenke  (Mo!)  790. 

It  ia  prc^MT  to  asrign  widow's  dower  out  of 
one  paicd,  when  all  the  parcels  are  held  by 
same  person.— Caxier  v.  Hinchey  (Mo.)  1062. 

A  woman  is  not  estopped  from  aaserting  dow- 
er where  the  husband  left  her,  and  lived  with 
another  woman  as  his  wif^  to  which  she  cm- 
sented.~<:Bzier  v.  Hinchey  (Mo.)  10S2. 

DRAINS. 

See,  ako.  "Brntawnt  Domain.** 

A  petttton  for  a  di^,  under  Sand.  &  H.  Dte. 
t  1204,  hOd  suffident  to  authorise  its  estaUiA- 
moit.— CMbbs  v.  Benedict  (Ark.)  707. 

Act  April  28,  1891,  rdating  to  pubUc  ditdiea. 
is  not  unoonstltational. — Cribfas  T.  Benedict 
(Ark.)  707. 

DRUGGISTS. 

See  "Intcoieatlng  Uqaora.** 

DRUNKARDS. 

One  who  is  charged  with  being  drunk  In  a- 
public  place  cannot  require  an  instmction  de- 
fining '^drunkenness. "-Stewart  v.  State  (Tex. 

Cr.  App.)  506. 

Drunkenness  can  be  proved  by  the  opinions  of 
witneaaea.— Stewart  v.  State  (Tex.  Or.  App.)  BOB. 

DUE  PROCESS  OF  LAW. 

See  'X>nutftatioaal  Law." 

DUPLICITY. 

In  faodlctment,  see  "Indlctmoit  and  Information." 

EASEMENTS. 

A  right  of  way  in  fee  mur  be  reserved  with- 
out the  use  of  words  of  Inhnitance.-'Beinlein 
V.  Johns  (Ky.)  128. 

A  right  of  wuy  granted  In  conaid»ation  of 
the  relinquishment  of  another  ri^t  of  way. 
which  tvas  in  fee,  will  be  presumed  to  be  also 
in  fee.— Bdnl^n  v.  Johns  (liy.)  128. 

A  fence  which  changed  an  established  path- 
way fkom  its  original  course  Add  an  obtrncttou 
-Calvert  v.  Weddle  (Ky.)  e4& 

Digiiized  by  Google 


INDEX. 


1168 


The  rii^t  of  iray  of  a  railroad  eompaiv  la  ex- 
tinguished by  IB  years'  advene  pome aai on  byjm- 
mlier.— PoUodc  t.  MayaviUe  ft  B.  8.  R.  0». 

359. 

EJECTION. 

Of  paaaengers,  see  "Garriera." 

EJECTMENT. 

See,  also,  "Trespass  to  Try  Title." 

Where  a  deed  from  the  truRtces  of  a  town 
shows  that  the  land  waa  dedicated,  hut  there 
i»  nothing  to  ahow  by  whom  or  how  It  was  ded- 
ieated.  the  deed  will  not  ajipport  ejectment.— 
Hillman  v.  White  (Ky.)  111. 

It  was  error  to  render  jadgmnit  for  plaintiff 
in  ejectment  where  there  wna  no  effort  to  show 
on  the  trial  that  he  had  either  paper  or  poaaea- 
flory  title  to  the  land.— Lewis  t.  Miles  (Ey.) 
120. 

In  ejectment  a^lnst  a  tax  parchaser.  where 
plaintiff  claims  title  acquired  by  adrenie  poH- 
session  since  the  tax  sale,  he  nee<1  not  file  the 
RffldaTlt  provided  for  iu  Sand.  &  II.  Dig.  9  2r)95. 
to  show  that  the  taxes,  etc.,  had  been  tpndcred 
and  refused. — McCrary  t.  Joyner  (Ark.)  79. 

A  petition  alleging  that  plaintiff  is  the  owner 
of  a  deacribed  tract  of  land,  and  that  it  is 
wrongfully  withheld  by  defendant.  Rtates  a 
cause  of  actiOD,  though  it  is  also  alleged  plain* 
tiff  sold  the  l«id  to  defendant  by  parol  con- 
tract—WUiiama  T.  Watson  (Ky.)  424. 

A  Terdict  in  ejectment,  and  judftment  entered 
thereon,  held  not  sufficient  to  identify  the  land 
recovered  by  the  plaintiff. — Harris  v.  Johnson 
(Ky.)  948. 

Instructions  construed.— Harris  t.  Johnson 
(Ky.)  94S. 

In  ejectment  based  on  foreclosure,  equitable 
defense  that  there  had  been  a  valid  extension  of 
the  note,  of  which  the  parchaser  had  notice,  held 
not  inconsistent  with  the  general  denial.— Fish- 
er V.  Stevens  (Mo.)  '(69. 

Bvldence  held  insufficient  to  sustain  judgment 
for  plaintiff.— Helt  v.  Kobinson  (Ark.)  1038. 

A  cucceasfut  plaintiff,  not  having  paid  the  bet- 
terment jndgment,  cannot  recover  possession, 
thon^  the  uiree  years  for  enfordng  the  lien 
had  elapaed.— Doogiaaa  t.  Sharp  (Ark.)  221. 


ELECTION  OF  REMEDIES. 

A  mortgagee  who  has  a  right  to  depend  on  a 
legal  or  an  equitable  title  cannot  be  deprived  of 
Buch  right  of  election.— Long  t.  Long  (Mo.)  341. 

ELECTIONS. 

Local  option  dection.  aee  "Intoxicating  Liquors." 

EMINENT  DOMAIN. 

In  action  for  injuries  by  construction  of 
railroad,  a  witness  acquainted  with  the  mar- 
ket value  before  and  after  may  testify  aa  to 

the  difference  therein.— Denison  &  P.  S.  By.  Co. 
V.  Schol«  (Tex.  Qv.  App.)  560. 

Evidence  as  to  value  of  land  cut  Into  lots, 
and  the  value  of  lots  in  the  ncij^hliorhood,  hild 
admissible  in  an  action  for  injuries  by  rnilroml. 
-Denison  &  F.  S.  Ky.  Co.  t.  Schola  (Tex.  Civ. 
App.)  5«0. 

Where  a  railroad  pays  into  court  the  amonut 
awarded  by  commifisioners  for  the  laud  appro- 
priated, a  Buhaeoueut  asseKsment  of  damages 
by  a  jury  shoula  not  include  interest  on  the 
amount  so  deposited.— St.  I^ula,  O.  H.  &  C 
By-  Co.  T.  Fowler  (UoJ  771. 


The  Talne  of  re^denee  or  bnrineas  lota  on  Ino- 
proved  streets  Is  not  admissible  in  proving  the- 
value  of  a  tract  of  unimproved  land.— St.  LouiSr 
O.  H.  &  0.  By.  Co.  V.  Fowler  (Mo.)  771. 

The  damages  and  benefits  to  remaining  land- 
after  appropriation  of  a  railway  right  of  way 
should  be  estimated  according  to  the  con<li- 
tion  of  things  and  the  righta  of  the  parties  aa 
they  exist  at  the  trial.— St  Louis,  O.  H.  &  a 
Ry.  Co.  V.  Fowler  (Mo.)  771. 

In  assessing  damages  caused  by  a  railroad 
right  of  way  to  the  remaining  land,  which  la 
Buttable  for  mannfacturing  purposes,  the  switch- 
ing facilities  required  by  statute  to  be  main- 
tained  are  properly  considered  aa  a  benefit.— St. 
Louis,  O.  Pf.  &  a  Ry.  Co.  v.  Fowler  (Mo.)  771. 

Deeds  to  lots  showing  the  consideration  there- 
for held  properly  received  in  rebuttal  of  testimo- 
ny aa  to  the  amount  the  lota  were  Bold  for. — 
St  Louis,  O.  H.  &  C.  By.  Oo.  t.  Fowler  (Mo.> 


An  Instruction  as  to  the  weight  to  be  given 
testimony  aa  to  the  value  of  land  heid  not  er- 
roneoQS.- St  Louis,  O.  B.  St  C  By.  Co.  v. 
Fowler  (Mo.)  771. 

An  erroneona  inatmetlon  kdd  to  he  remedied 
by  other  inatructiona.— St  Louis,  O.  H.  &  0. 
By.  Co.  T.  Fowler  (Mo.)  771. 

Admissions  by  one  co-tenant  aa  to  the  value 
of  land  held  to  nind  the  other,  under  a  stipula- 
tion in  a  proceeding  condemning  a  railroad  right 
of  way.— St  Louw,  O.  H.  &  a  Ry.  Co.  v. 
Powler  (Mo.)  771. 

In  an  action  for  land  appropriated  by  railroad., 
plaintiff  may  prove  title  by  limitationB  without 
pleading  it.— Missouri,  K.  &  T.  By.  Co.  t.  Wick- 
ham  (Tex.  CSv.  App.)  1023. 

That  the  owner  of  land  was  a  married  woman 
did  not  entitle  her  to  a  different  notice  from  that 
to  other  owners^Baubie  v.  Osaman  (Mo.)< 

The  criterion  of  recoT«7  for  lite  taking  of  land' 
by  a  railroad  company  Is  tiie  actual  value  of  the 
ground  taken,  together  with  the  diminution  in 
value  of  what  remaina.— Pollock  T.  MayariUe  ft 

B.  S.  R.  Co.  (Ky.)  359. 

Sand.  &  H.  Dig.  {|  1204,  120S,  providing  for 
assessments  in  proportion  to  benefits  for  the  con- 
struction of  a  putnlc  ditch,  are  not  unconstitU'- 
tional,  as  taking  property  without  compenBatton. 
— Gribbs  V.  Benedict  (Ark.)  707. 

Sand.  &  H.  Dig.  $  1205,  providing  for  an  as- 
seasment  of  lands  benefited  by  the  construction 
of  a  ditch  in  proportion  to  the  benefits  received, 
does  not  violate  the  constitutional  requirementa 
of  equality  and  uniformity.- Cribbs  T.  Bene- 
dict CArfc.)  707. 

EMPLOYES. 

See  "Master  and  Servant" 

EQUITY. 

Equitable  relief  against  excessive  tax,  see  "Taxa- 
tion." 

 against  mOTtgage,  see  "Mortgagea." 

Particular  subjects  of  equitable  jurisdiction  and 
equitable  remedies,  see  "Cancellation  of  In- 
struments"; "Fraudulent  Conveyances":  "In- 
junction": *'Fartition" ;  "Receivers";  "Refor- 
mation of  Inatmmenbi";  "Spedfie  Perform- 
ance"; '•TmetB." 

Power  of  chancery  court  to  vpoint  tax  collector, 
aee  "Taxation." 

In  an  action  agnlnat  a  railroad  company  to 
subject  to  plaintiff's  claim  the  profits  made  on 
buBineaa  coming  to  it  over  a  certain  Une^  ita 
liability  having  wen  determined,  the  court  may. 
upon  me  filing  of  an  affidavit  Bhowing  tiiat  an- 
otbet  company,      purchaser  from  it,  nerved 
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the  profit*  and  defended  the  suit  In  defendant's 

name,  rnmpcl  snch  company  to  pny  over  to 

ElaintifT  the  profita  in  queetiOD. — Schmidt  t. 
.ouisville.  C.  &  U  Rf.  Go.  (Ky.)  130. 

An  allowance  to  a  commiaaioDer  will  not  be 
distnrbed  aa  excesslTe  where  it  in  not  so  Ur^e 
ai  to  show  an  abuse  of  diiioretilon.— Ottisois' 
Nat  Bank  t.  Calloway  (Kj.)  lOL 

The  chancellor  dl«J  not  abime  his  discretion 
In  refusinfc  to  transfer  to  the  ordinary  docket 
an  action  for  the  settlement  of  the  estate  of  a 
decedent  for  the  trial  of  exceptions  to  the  re* 
port  of  a  cominissioDer  allowing  certain  elalnia. 
— Brann  t.  Brann  (Ky.)  424. 

Hie  chani>ellor'B  action  in  refuninjc  to  trans- 
fer an  equitable  action  to  the  ordinary  dock- 
et for  the  trial  of  a  question  of  fact  will  not  be 
tlixiurbed  ualexs  there  has  hv<?n  a  palpAltle 
alnise  of  lUscretioD. — Brann  t.  Brann  (l£y.)  4^ 

Action  hy  co-tenants  for  partition  of  lands 
held  as  tenants  in  common,  on  a  baKis  not  axfcrt- 
ed  during  the  50  years  of  their  uossest>ion.  does 
nul  embrace  a  stale  demand. — Welder  r.  Lam- 
lutn  iTex.  Hup.)  281. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Error";  "Criminal  Ijiw." 

ESTABLISHMENT. 

Of  tmundaries,  see  "Booodarles.'* 
Of  drains,  see  "Drains." 

ESTATES. 

See  "Life  Estates." 
Crented  by  will,  see  •  Wills." 
Decedents  estates,  see  "Executors  and  Admin- 
istrators." 

Tenancy  in  common,  we  "Tenancy  in  Comnum," 

ESTOPPEL 

By  Judgment,  see  "Judgment." 
To  assert  dower,  see  "Dower." 
To  invoke  statute  of  frauds,  see  "Prsuds,  Stnt- 
ate  of." 

A  wife  held  not  estopped  t>y  her  acts  in  sei'lt- 
ing  the  sale  of  a  homextead  from  denying  Its 
validity,  where  she  did  not  acknowledge  the 
deed.— Hum  v.  Wells  (Tex.  Civ.  App.)  33. 

Where  the  buyer  ntnted  that  the  property  was 
satiBfactory.  and  thereupon  the  iteller  paid  his 
vendor  for  the  same,  hdd,  that  the  buyer  was 
not  estopped  to  afterwards  assert  that  the 
property  was  deficient  in  quality.— Florida  Ath- 
letic dab  T.  Hope  Lnmber  Oo.  (Tex.  Civ.  Aim.) 
10. 

Where  grantor  indodes  public  lands  fn  his 
deed,  he  is  estopped  to  deny  that  he  undertook 
to  convey  them.— Hynea  v.  Packard  (Tez.  (Xr. 
App.)  648. 

An  owner  does  not  waive  his  right  to  com- 
pensation hy  failing  to  object  when  a  railroad  is 
constructed  on  his  land.---San  Antonio  &  A,  P. 
By.  Co.  V.  Hunnicutt  (Tex.  Civ.  App.)  535. 

One  who  had  taken  a  prominent  part  in  get- 
ting up  a  subscription  hdd  estopped  to  allege 
that  certain  subscriptions  were  not  bona  fide. — 
Rogers  v.  Galloway  Female  College  (Ark.)  454. 

Failure  to  record  a  will  as  reqnired  by  stat- 
ute does  not  estop  devisees  of  land  from  claim- 
ing title  thereto,  as  against  parties  claiming 
nnder  a  tax  judgment  void  because  rendered 
against  testator  after  his  death.— Wolf  t.  Brown 
(M0J733. 

Grantor  in  trust  de'id  hdd  estopped  to  claim 
that  the  sale  was  made  in  a  wrong  county, 
where  he  was  present,  and  enconraged  the  sale. 
—Chandler  t.  Peters  CCex.  Qiv.  App.)  867. 


A  dty  is  not  estopi>ed  to  assert  Its  riffat  to 
liave  a  franchise  granted  to  a  corporation  to 
maintain  waterworks  forfeited  because  it  sub- 
mitted proposition  of  city  ownership  of  water- 
works  t«  Totm.— Palestuie  Water  s  Power  Co. 
V.  City  of  Palestine  iXex.  Sup.)  814. 

County  held  estopped  to  assert  invalidity  of 
court  house  bonds  on  accotmt  of  ill^l  renwval  of 
county  seat.— Presidio  County  v.  City  Nat.  Bank 
(Tex.  Civ.  App.)  1069. 

One  is  not  estopped  to  assert  an  interest  in 
land  thst  was  not  attempted  to  he  sold  at  a  jn- 
didal  sale  for  taxes,  by  accepting  the  sojmlus 
proceeds  of  sale.— Hartmann  t.  Homslv  (Mo.) 

A  mortgagee  held  estopped  to  a— trt  tiiat  the 
equity  of  redenvtioB  had  eailbed^Loilg  t.  Lodc 
(Mo.)  341. 

The  payor  of  a  note  who  induced  the  h<^er  to 

Eiurdiase  It  is  estotved  to  make  any  defense  ex- 
iting at  Ae  date  of  the  purchase.— Mix  t.  Fidd- 
ly Trust  &  Safety- Vault  Co.  (Ky.)  393. 

A  title  acquired  after  the  execution  of  an  in- 
strument to  "convey"  the  land  Md  to  inure  to 
the  grantee's  benefit.— tJarrelt  v.  McClain  (Tex. 
Civ.  App.)  47. 

EVIDENCE. 

See,  also,  "Depositions";  "Witnesses." 
Admissibility  of  evidence  under  pleading,  see 
"Pleading." 

As  to  particular  facts  or  Issues,  see  "Adverse 
Possession";  "Boundaries";  "Dnmagea" ; 
"Fraudulent  Conveyances." 

I>efense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions." 

In  nnrticulnr  civil  acthma  or  proceedings,  see 
"Ejectment";  "Fraud";  "Libel  and  Slan- 
der": "TrcBpnas." 

  criiuinnl    prosecutions,    see  "Adultery"; 

"Arson";  "Assault  nud  Battery";  "Breach  of 
the  Peace";  "Bureiary":  "Criminal  Law"; 
"Disorderly  nonse  ;  "Disturbance  of  PnUic 
Assemblage";  "False  Pretenses";  "Forgwy"; 
"Homicide" ;  "Incest^:  "Intioicating  Liq- 
uors"; "Larceny";  ''Rape'';  "Rohhery^; 
"Weapons." 

Xewly-discovered  evidence  as  ground  for  new 
trial  in  civil  action,  see  "New  Trial." 

 in   criminal    prosecution,    see  "Criminal 

Law." 

Of  dedication,  see  "Dedication." 
Of  probable  cause,  see  "Mallcions  Prosecution." 
Probate  proceedings,  see  "Wills." 
Reception  at  trial,  see  "Criminal  Law";  "Trial" 
Review  on  appeal  in  dvil  actions,  see  "Appeal 
and  Error.' 

  in   criminal   prosecutions,   see  "Criminal 

Law." 

Terdict  or  findings  contrary  to  evidence,  see 
"New  Trial." 

Admissibility  of  evidence  to  show  value  of 
building  destroyed  by  fire  determined. — Matthews 
V.  Missouri  Pac.  By.  Co.  (Mo.)  802. 

A  party  is  not  precluded  from  giving  testi- 
mony different  from  that  which  he  gave  on  a 
former  trial.— LonisTillc  &  N.  R.  Co.  v.  Miller 
(Ky.)  119. 

Testimony  as  to  an  admission  made  by  plain- 
tiff  as  a  witness  on  a  former  trial  is  compe- 
tent as  substantive  testimony,  and  it  is  error 
to  instruct  the  jury  that  it  can  be  considered 
only  for  the  purpose  of  contradicting  plaintiff. — 
Louisville  &  N.  R.  Co.  v.  MUIer  (Ky.)  119. 

Evidence  as  to  what  plaintiff  was  offered  for 
his  land  before  defendant  maintained  a  nui- 
sance Arid  inadmissible  to  show  impairment  In 
value.— Brennan  v.  Oorsicana  Cotton-Oil  Co. 
CCex.  Civ.  App.)  588. 

Evidence  concerning  an  issne  not  raised  1^ 
the  pleadinga  la  inadmi88ihle.--SehnlM  T.  Jakm- 
Ick  (TexT^T.  App.)  68O1 
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Evidence  held  insufficient  to  sustain  finding.— 
Heidenheimer  t.  Tannenbitum  (Tex.  Cir.  App.) 
67. 

Eridence  held  admisBible  to  show  that  the 
srantor  in  a  deed  was  acting  as  a  trustee. — 
Whatley  t.  Oslesby  (Itex.  CIt.  App.)  44. 

It  is  error  to  compel  a  transferee  of  a  ware- 
house receipt,  suing  one  obtaining  the  property, 
to  state  whether  he  intends  to  hold  the  ware- 
housemen liable.— Friedman  t.  Peters  (Tes. 
Civ.  App.)  572. 

Testimony  of  notary  hdd  admissible  to  sup- 
ply omissions  In  protest  as  to  demand  and  no- 
tice.—Williams  V.  Planters'  ft  Mechanics'  Nat. 
Bank  (Tex.  Qt.  App.)  617. 

Statements  by  sender  of  telegram  that  ad- 
dressee had  not  been  heard  from  for  some 
time  held  Inadmissible,  in  an  action  for  nonde- 
llrery,  to  contradict  testimony  of  addressee. — 
Western  Union  Tel.  Co.  v.  tiahan  (T'ex.  Qt. 
App.)  933. 

Hiere  being  evidence  indicating  that  certain 
ancient  court  records  had  been  lost,  evidence  of 
a  tradition  that  they  were  missing,  and  testi- 
mony of  the  clerk  that  he  was  told  when  elect- 
ed that  they  were  missing,  is  admissible. — Pen- 
dleton V.  Shaw  (Tex.  Civ.  App^  1(K>2. 

Jndlei«l  notioe. 

The  coort  does  not Judicially  notice  that  pop 
ate  is  intoxicating.— Bamea  t.  State  (Tex.  Gt. 
App.)  401. 

The  supreme  court  takes  notice  that  tax  sales 
for  taxes  of  1872  made  in  1878  are  inTalid.— 
Allen  T.  Swoope  (Ark.)  78. 

ConrtB  do  not  take  judicial  notice  of  the  date 
of  the  organization  of  a  county.— Hill  v.  Grant 
(Tex.  av.  App.)  1016. 

A  court  cannot  take  jadidal  notice  of  its  own 
records  concerning  matters  of  the  kind  under  con- 
sideration in  a  oifierent  case  from  that  being 
tried.— Gibson  v.  Backner  (Ark.)  1084. 

PreautptlA&a. 

In  absence  of  proof  to  tiie  contrary  it  will 
be  presumed  that  a  person  was  a  citisen.— State 
T.  Zanco's  Heirs  (Tex.  Or.  App.)  527. 

Bvrdea  of  proof. 

One  who  asserts  an  agreement  avoiding  the 
effect  of  certain  nets  has  the  burden  of  proving 
the  same.— Florida  Athletic  Olub  T.  Hope  Lum- 
ber Co.  (Tex.  Civ.  App.)  10. 

In  an  action  against  a  policeman  for  the  un- 
necessary and  cruel  beating  of  plaintiff  In  ar- 
resting him,  the  bnrd«i  is  on  plaintiff,  though 
defendant  admits  the  beating.^FinneU  t.  Bo- 
hannon  (Ky.)  04. 

The  burden  is  on  defendant  who  seeks  dam- 
ages for  wrongful  seaueBtratioD  to  prove  that 
the  grounds  for  suing  out  the  writ  did  not  exist. 
—McMillan  v.  Moon  (Tex.  Qv.  App.)  414. 

Bost  ud  aeeondBn  orldoBoe. 

Where  proper  foundation  has  been  laid,  letter- 
press copies  are  competent  as  secondary  evidence. 
— Seibert's  Assignee  v.  Ragadale  (Ky.)  653. 

Testimony  as  to  contents  of  letter  hdd  in- 
admissiUe  without  proper  foundation  laid.— 
Pnghe  T.  Ooleman  (l^x.  Civ.  App.)  676. 

Though  the  proper  foundation  had  been  laid 
for  the  introduction  of  secondary  evidence,  held 
not  error  to  exclude  It,  if  not  tending  to  prove  the 
facta  in  Issue.— Stibert's  Assignee  t.  Ragsdale 
(Ky.)  653. 

Secondary  evidence  of  a  suit  the  record  of 
which  might  have  been  produced  was  inadmisii- 
ble.— Beattyville  Coal  Co.  v.  Hosklns  (Ky.)  363. 

Secondary  evidence  of  the  contents  of  a  notice 
pablished  by  defendants  to  the  effect  that  an- 
other was  not  their  agent  was  not  admissible, 


the  absence  of  the  notice  not  being  acconiiiril 
for.— Beattyville  Coal  Co.  v.  Hoskins  (Ky.)  yOo. 

In  an  action  for  delay  in  delivering  a  mcnsnge. 
secondary  evidence  of  the  message  is  admissible 
without  notice  having  been  giTen  the  company 
to  produce  the  original.- western  Union  Td. 
Co.  T.  Thompson  CTex.  Civ.  App.)  402. 

In  an  action  for  delay  In  delivering  a  tele- 
gram, cfHiies  of  the  telegram  delivered  to  plain- 
tiff are  admissible  as  secondary  evidence. — West- 
ern Union  Tel.  Co.  v.  ThcHnpson  (Tex.  (3v.  App.i 
402. 

Deolaratlosa  and  admlsriona. 

Evidence  of  declarations  of  deceased,  and  of 
the  general  nndwstanding  In  the  commanlty. 
hdd  admissible  on  tbe  questions  of  Identity  and 
heirRhip. — Hintxe  v.  Krabbensehmldt  n^ex.  CHt. 

App.)  3a 

Plaintiff  having  proved  that  defendant  ob- 
tained a  patent  on  the  land  in  contest  afta  ^e 
date  of  the  deed  purporting  to  have  been  execut- 
ed by  plaintiff's  testator,  defendant's  declarations 
to  the  surveyor  as  to  wl^  he  obtained  the  patent 
were  admissible  In  hii  behalf.— Eve's  Bi'r  v.  Say- 
lor  (Ky.)  355. 

HeavMy. 

Evidence  Md  properly  excluded  as  hearsay.— 
(hazier  t.  Hinch^  iMo.)  1062. 

Hearsay  evidence  Is  not  admissible  to  ewTobo- 
rate  witnesses.— Newton  t.  Alexander  (Tex,  Ov. 
App.)  416.  - 

Doovmentmry  eTldenoe. 

Certified  copy  of  a  chattel  mortgage,  show- 
ing the  original  on  deposit  with  coanty  clerk, 
hM  admissible.— Oxsheer  t.  Watt  (Tex.  Sup.) 
07. 

A  letter  offered  in  erldrace  htid  raflicientiy 
Identified.— Powdl  t.  State  CT».  Cr.  App.)  501. 

An  aceoont  book,  properly  identified.  Md  ad- 
mlBsible.— Borgess  Inv.  Co.  v.  Vette  (Mo.)  754. 

Deed  filed  in  office  in  Mexico  held  an  archive, 
so  as  to  render  proof  by  examined  copy  proper.— 
De  la  Garza  v.  Macmanus  (Tex.  Civ.  App.)  704. 

Where  a  copy  of  a  deed  Is  certified  to  by  the 
official  custodian  in  one  state,  without  any  seal 
to  his  certificate,  its  admission  In  another  state 
as  evideoce  was  error.— Pan!  v.  Cbenanlt  (Tex. 
CiT.  App.)  682. 

A  receipt  30  years  old,  coming  from  the  file  of 
a  court  in  which  it  had  been  introdnoed  in  evi- 
dence, is  competent  evidence. — Colmore  t.  Med- 
lenka  (Tex.  Civ.  App.)  676. 

Part  of  an  answer  ecmtradictory  to  an  amend- 
ed answer  hdd  inadmissible  against  the  pleader. 
—McGregor  v.  Sima  (Tex.  Civ.  Ah?.)  1(521. 

Saylea'  Early  Laws  of  Texas  is  a  private 
worlL  and  hence  not  admissible  in  eriuence. — 
HUl  V.  Grant  (Tex.  Qv.  App.)  1016. 

Indorsements  on  a  certified  copy  of  a  land 
certificate,  being  certified  as  correct  copies  of 
the  indorsements  on  the  original,  are  admissi- 
ble.—Pendleton  V.  Shaw  CTex.  Civ.  App.)  1002. 

In  action  for  dower,  certified  copies  of  record 
of  deeds  are  admissible  to  prove  husband's  titie. 
when  the  wife  never  had  originals  in  her  posses- 
aiou.— Cozier  v.  Hinchey  (Mo.)  1052. 

Recitals  in  deed  hdd  admissible  on  the  question 
of  the  value  of  the  [uroperty  conveyed. — Kichard- 
son  V.  Overieese  (Tex.  Civ.  Aw.)  306. 

Defendant  may  read  to  the  Jory  a  paper  pur- 
porting to  have  been  executed  by  plaintiffs  tes- 
tator, the  genuineness  of  which  is  in  issue,  and 
submit  it  to  them  for  inspectiou  and  comparison 
with  papers  admitted  to  be  genoine.- Eve  i  Ex'r 
T.  Saylor  (Ky.)  355. 

The  pleadings  are  admissible  to  show  that  an 
error  in  a  judgment  was  due  to  clerical  mis- 
^i^on.— Bailey  t.  Crittenden  (Tex.  Civ.  A.pp.) 
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Parol  evldamoe. 

Plaintiff  cannot  recover  damace*  for  breach 
of  an  oral  aisrpomeiit  alleged  to  have  been  made 
by  defendant  at  the  time  of  a  written  contract, 
parol  eTldcnce  not  being  conipeteDt  to  vary  or 
add  to  the  writing.— Sutton  t.  Kentucky  Lum- 
ber Co.  (Ky.)  86. 

Parol  evidence  lidd  adtnisttiblf  to  show  that  an 
aokaowledjcment  was  executed  on  a  day  other 
than  that  shown  on  its  face.— MerrU)  t.  Sypert 
(Ark.)  462. 

Parol  evidence  is  inailniiitsible  to  show  that 
a  deed,  absolute  in  form,  was  intended  merely 
to  Bccure  a  debt.— Munford  v.  Green's  Adm'r 
(Ky.)  419. 

Parol  eridence  Mii  inadmttsible  to  affect  a  , 
written  contract.— Vanaant  t.  Bnnyon  <Ky.)  i 
040. 

One  pleadinK  fraud  or  mistake  must  prove  it 
before  offering  parol  evidence  to  contradict  a  | 
written  contract.— Vantant  v.  Bunyon  (Ky.)  i 
949.  I 

Statements  made  prior  to  niaking  of  contract, 

f>rovidinK  that  it  contains  all  re^reaentitionH  be- 
ween  the  parties,  are  inadmlBSible  in  evidence. 
— A.  J.  Anderson  Electric  Oo.  t.  Cleburm*  Wa- 
ter, Ice  &  Lighting  Co.  (Tex.  CIt.  Ap|).>  9'-'0. 

Evidence  showing  cIrcumstanceK  nt  time  of 
making  written  coiitract,  not  contradicting  or 
varying  the  same,  krtd  admissiUe.—A.  J.  Ander- 
aon  Electric  Oo.  v.  Cleburne  Water.  Ice  & 
Lighting  Co.  (Tex.  CIt.  App.)  929. 

Parol  evidence  held  admisRlbJe  to  show  that 
subscription  to  corporate  stock  was  obtained  l>y 
fraud.— Turner  v.  Grohe  {Tex.  Civ.  App.l  S'JS. 

Parts  of  a  parol  contract  which  were  omit- 
ted when  the  contract  was  re<lnced  to  writing 
are  inadmissible,  where  not  omitted  thmiigb 
fraud,  accident,  or  mistake.— Jnnes  v.  Perd 
Hcim  Brewing  Co.  (Tex.  Dv.  App.)  ^6. 

The  meaning  of  figures  in  the  column  of  a 
tax  roll  set  apart  for  values  may  be  shown  by 
testimony,  and  the  rolls  admitted  in  evidence. 
— Conklin  v.  aty  of  El  Paso  (Tex.  Qt.  App.) 
.S79. 

Evidence  as  to  inteot  and  nnderatanding  aa  to 

B-operty  conveyed  fay  deed  AcM  inadmiwdUe. — 
urroWB  v.  Boat  (I^x.  Civ.  App.)  1019. 

Where  deeds  failed  to  pn^rly  describe  the  land 
conveyed,  parol  evidence  held  inadmiasihle  to  es- 
tablish the  same.— Simpson  v.  Johnmii  (Tex.  Civ. 
App.)  1076. 

Parol  evidence  to  vary  the  legal  import  of  a 
writing  hfid  inadmissime.  Rector  t.  Bemas- 
ehinaXArk.)  222. 

Parol  evidence  Is  Inadmisidble  to  dtow  that  a 
delivery  of  a  note  was  conditional.— Hurt  v.  Ford 

(Mo.)  228. 

Procetding  of  a  city  council  amonnting  to  ap- 

Kroval  of  bond  for  liquor  license  may  he  shown 
y  parol.— Decherd  v.  Drewrey  (Ark.)  351. 

Parol  evidence  is  not  competent  to  show  that 
the  payee  of  a  bill  drawn  by  an  agent  in  his  own 
name  upon  his  principal  agree<l  to  look  to  the 
princins)  alone  for  payment. — Citizens'  Bank  of 
Dyersbnrg.  Tenn.,  v.  Millet  (Ky.)  'Miti. 

All  written  instruments  are  subject  to  attack 
on  the  ground  of  fraud,  no  inattn  how  eertiiin 
they  are  on  their  face. — American  Nat  Bank  v. 
Oruger  ata.  Civ,  Am.)  1067. 

Oidmlom  aridouce. 

Opinions  of  witnesses  that  defendants  acted 
towards  the  land  as  a  reasonable  man  would 
towards  his  own  land,  and  indicated  thst  they 
claimed  the  land  as  their  own,  are  not  admissi- 
ble.—  HintBe  v.  Krabbenachmidt  (Tex.  Civ. 
App.)  38. 

Mere  opinion  of  counsel  that  there  was  de- 
fect in  title  is  not  competent  proof  thereof. — 
Brackenrldge  t.  Claridge  (Tex.  Sup.)  819. 


Opinions  of  witneaaea  aa  to  what  a  prudent 
man  would  do  under  certain  drcumatancea  are 
Inadmissible. — Fordyce  v.  Edwards  (Ark.)  1034. 

Opinion  of  a  witness  aa  to  whether  one  could 
be  Identified  at  the  distance  at  wbiA  proaoea- 
tor  claimed  he  saw  defendant  htU  inadmiariUe, 

where  the  circtmistances  on  which  it  was  baaed 
were  not  shown  to  be  the  same  aa  in  the  case 
at  bar.— Pridmore  v.  State  (Tex.  Cr.  Ah>-)  177. 

A  sufficient  bans  for  tiie  opinion  of  an  expert 
is  established  wuen  the  evidence  "tends*'^  to 
prove  all  the  facts  on  which  the  oi^on  is  hy- 
pothecated.- Pnllarton  t.  Fozdyce  (Ho.)  106S. 

The  jury  may  consider  the  professional  learn- 
ing, skUl,  ability,  and  experience  of  experts,  and 
whether  the  opinions  expressed  by  them  are 
supported  or  refuted  by  other  testimonr. — Fnl- 
lerton  t.  Fordyce  (Mo.)  1063. 

The  qualification  of  expert  witnesses  caiinot 
be  raised  by  an  instruction  directing  tne  juty  &s 
to  the  weight  to  be  given  sn^  evidrace. — Fal- 
lerton  v.  Fordyce  (Mo.)  1053. 

A  hypothetical  qucstiwi  may  be  baaed  on  actx 
testified  to,  thon^  ther  are  not  establlsheil  con- 
clusively.—Baxter's  Afun'r  T.  Knox  (Ky.)  972. 

EXCEPTIONS. 

Reservation  of  exceptions  in  lower  court,  Mc 
"Appeal  and  Error  :  "Criminal  I^aw." 

EXCEPTIONS,  BILL  OF. 

See  "Appeal  and  Error." 

EXCESSIVE  DAMAGES. 

See  "Damages." 

EXCISE. 

Regulation  of  traffic  in  IntoxicatlDff  Bqnara,  see 

"Tntoxicnting  Liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homicide." 

EXECUTION. 

See.  also.  "Attachment":  "Judidal  Sales." 
Exemptions,  see  "Exemptions";  "Homestead." 

Where  one  holds  two  judgments,  and  causes 
separate  executions  to  be  issued  and  illegally 
levied  on  property  of  a  third  person,  each  levy 
constitutes  a  separate  cause  of  action. — Carson 
V.  McCormick  Harvesting  Mach.  Co.  (Tex.  CIt. 
App.)  406. 

Execution  in  the  name  plaintiff  bore  at  com- 
mencement of  the  suit  held  not  invalid,  though 
her  marriage  was  suggested  of  record. — De  Witt 
v.  Moore  (Ky.)  964. 

Strangers  to  a  proceeding  in  which  an  exe- 
cution la  issued  may  collaterally  assail  a  re- 
turn thereon.— Holt  v.  Hunt  (Tex.  CLr.  AaoA 
889. 

Under  Rev.  St.  1889.  S  489.5.  a  party  is  not 
bound  by  an  execution  issued  by  the  clerk  with- 
out anthorlty,  though  it  is  the  derk's  custom  to 
80  issue  them.— Davis  t.  McC^ann  (Ma)  7^ 

Where  execution  on  a  judgment  for  witness 
fees  faaa  not  been  i»ued  to  the  county  in  wluch 
judgment  was  rendered,  levy  of  executk>n  to  an- 
other county  will  be  enjdned.— Norwood  t.  Ori- 
ent Ins.  Oo.  (Tex.  Qv.  Ak>.)  188. 

A  range  levy  under  Rev.  St  1895,  art  2360, 
cannot  be  made  on  stock  in  an  inclosure  of 
1,280  acres.— Lindsey  v.  Cope  (Tex.  Sap.)  276. 

Injunction  restraining  execntioQ  kdd  prcm^ly 
^used.— Anders  t.  Spalding  (Tex.  (^r.  Afp.) 
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A  sale  tor  $6  of  land  worth  SI  .500  is  odcod- 
scionable.— Davis  t.  McUann  (Mo.)  795. 

A  iheriff  selling  under  execution  must  protect 
the  Interests  of  bodi  parties,  and  Bvold  a  sacri- 
fice.—Da-ris  r.  HcCann  (Mo.)  796. 

Where  the  property  of  a  defendant  mentall? 
incapable  of  attending  to  his  hosinesB  affairs 
has  been  sold  nnder  execntion  at  a  groBsl^  inade- 
-  qnate  price,  the  court  ehonld  allow  the  propertr 
to  be  redeemed.— Humpich  t.  Dralie  (Ky.)  632. 

A  conwlaint  in  an  action  to  set  aside  a  sher- 
ilFs  deed  insufficient— Kearney  t.  Boeck- 
.ler  (BCo.)  721. 

Where  land  fa  sold  on  execution  issued  on  an 
erroneous  bnt  not  void  judgment  the  error 
cannot  avail  the  purchaser  of  land  from  the 
debtor,  as  against  pnrchafier  under  execution. 
— Kocke  V.  Sterling  (Tex.  Civ.  App.)  611. 

The  rule  that  only  the  court  which  rendered  a 
judgment  has  jurisdiction  to  grant  an  injunction 
to  stay  proceedings  thereon  has  no  application 
where  the  execntion  defendant  seeks  an  injunc- 
tion to  restrain  an  alleged  trespass  on  property 
sold  under  the  execution.— Humpich  v,  Drake 
(Ky.)  632. 

The  u«>raisal  and  sale,  in  the  aggr^te,  of  sep- 
■  arate  cfty  lots,  renders  the  sale  void.— Humpich 
T.  Drake  (Ky.)  632. 

An  execution  sale  is  void  where  the  indorse- 
ment of  the  levy  and  retnm  on  the  execntion.  and 
the  advertisement  of  the  sale,  do  not  sufficiently 
describe  the  pn^>erty.— Humpich  v.  Drake  (Ky.) 
«32. 

Where  property  is  seised  under  execution,  it 
is  not  incombent  on  the  debtor  to  say  in  what 
quantities  it  shall  be  offered  for  sale. — Oom- 
monwealth  v.  Burnett  (Ky.)  966. 

The  grantee  of  an  unrecorded  deed  has  a 
1>etter  title  than  a  purchaser  under  an  execu- 
tion having  notice  of  the  deed  before  the  levy 
was  made.— Holt  v.  Hunt  (Tex.  Civ.  App.)  889. 

EXECUTORS  AND  ADMINISTRATORS. 

See,  also,  "Wills." 

Act  Jan.  14,  1841,  p.  53,  providing  that  no 
administrator  shall  be  appointed  on  the  estate 
of  any  volunteer  from  a  foreign  country  who 
may  have  fallen  In  the  battles  of  the  republic, 
-C0lwtmed.~HiU  v.  Grrnt  (Tex.  Gv.  App.)  1016. 

A  certificate  of  the  clerk  that  a  certain  party 
was  administrator,  and  other  papers  showing 
that  the  court  recognized  him  as  such,  being 
produced,  he  will  l>e  presumed,  after  60  years, 
to  have  been  regularly  appointed.- Pendleton  v. 
Shaw  (Tex.  Civ.  App.)  1002. 

Certificate  for  headright  issued  under  Act  Feb. 
'  9, 1850,  became  assets  in  hands  of  administrator. 
—State  V.  Zanco's  Heirs  (Tex.  Civ.  App.)  527. 

Land  granted  by  the  state  to  a  party  and  bis 
heirs  inures  to  the  grantee's  estate  as  assets. — 
Pendleton  v.  Shaw  (lex.  Ov.  App.)  1002. 

An  administrator's  location  of  land  for  the 
heirs  being  invalid,  a  subsequent  relocation  vest- 
-ed  the  title  thereby  acquired  in  the  adminis- 
trator's vendees  and  their  grantees.— Pendleton 
v.  Shaw  (Tex.  Qv.  App.)  1002. 

A  widow  Is  compelled  to  accept  the  property 
proviiJed  by  Ky.  St.  {  1403.  aa  exemptions,  if  it  is 
in  existence.— Welch  v.  Welch  (Ky.)  9tX). 

A  sale  under  a  trust  deed  not  filed  as  a  claim 
against  the  estate  of  deceased  grantor  within 
one  year,  as  provided  by  Act  1840,  Arid  to  con- 
vey no  title  as  against  grantor's  heirs.— Wil- 
son T.  Harris  (Tex.  Sup.)  65. 

An  admintHtrator  is  entitled  to  be  reimbursed 
for  taxes  paid  him  on  land,  the  pnrchase  of 
iwhich  by  .his  intestate  was  EcscIudeOi  and  also 


for  money  paid  by  him  In  redeeming  said  land 
from  a  tax  sale.— Howie  v.  Anderson  (Ky.)  487; 
Anderson  v.  Ray's  Adm'r,  Id. 

Where  husband  of  devisee  is  appi^ted  ad- 
miiUatrator  with  the  will  annexed,  the  surety 
on  his  bond  htid  not  liable  to  the  wife  for  her 
share  collected  by  the  admioistrator,  and  not 
accounted  for.— Campbell  v.  aacray  (Ky.)  080. 

Arbitrary  charge  of  10  per  cent,  interest  against 
an  administrator  from  10  days  after  receipt  of 
certain  moneys,  without  investieation,  ftfW  onrea- 
fionable.— Howard  v.  Manning  (Ark.)  1126. 

An  administrator  has  no  power  to  bargain  with 
an  attorney  to  give  him  an  interest  in  the  es- 
tate for  his  servkes.— Kyan  t.  Craig  (Ark.)  846. 

So  appeal  lies  from  an  order  confirming'  a  set- 
tlement of  an  administrator,  where  no  writtep 
exceptions  were  filed,  aud  therefore  a  bill  in 
chancery  lies  to  review  errors  therein. — Turlev's 
Adm'r  T.  Barnes  (Ky.)  446;  Tnrley  v.  Same,  Id. 

Probate  minutes  of  a  county  htti  to  show  a 
sale  of  headright  certifii-ate  of  decedent.— (}rant 
V.  HUl  (Tex.  Civ.  App.)  1027. 

Aotlons. 

The  defendant  in  an  action  brought  by  an  ad- 
ministrator in  his  own  right  in  a  county  other 
than  that  in  which  he  is  qualified  cannot  plead 
as  a  set-off  the  amount  due  him  as  a  credit- 
or of  the  decedent's  estate,  as  that  would  be  a 
violation  of  the  statute  providing  that  an  ac- 
tion to  settle  or  distribute  the  estate  of  a  de- 
ceased person  must  be  brought  in  the  county 
in  which  the  personal  representative  was  qvall- 
Ged.— Hurst  v.  Hamilton  (Ky.)  432. 

Qen.  St  c.  31,  §  19.  giving  a  rif^t  of  action  to 
tlie  distributee  against  the  administrator  for  bis 
share  of  the  personalty,  does  not  apply  to  a  trust 
fund  created  by  the  sale  of  land  by  the  adminis- 
trator ^with  the  will  annexed,  the  proceeds  of 
which  he  is  directed  by  the  will  to  oistribute. — 
McR(n>erts  v.  Cameal  (Ey.)  442. 

Where  an  administrator  surrenders  a  note 
payable  to  his  intestnte  in  return  for  a  note 
of  third  persons,  he  can  sue  said  thinl  pctbous 
in  his  capacity  as  admioistrator.  though  he  was 
not  authorized  to  accept  the  note  in  piyment — 
Braiucrd  v.  Bute  (Tox.  Civ.  App.)  5i5. 

In  action  SKainst  the  maker  of  a  note  and 
administrator  of  indoraer,  the  administrator 
cannot  object  to  juilKinent  bfcause  it  was 
against  both  as  principals.— Williams  v.  Plant- 
ers* &  Mechanics'  Nat.  Bank  (Tex.  GIv.  Am.) 
617. 

An  administrator  cannot  recover  a  deposit  in 
a  bank  standing  in  a  decedent's  name  as  man- 
afrer,  and  belonglnK  to  another  individual.— 
Grinstead's  Adm'x  T.  Phoenix  Nat  Bank  (Ky.) 

952. 

Sales.  ; 

An  administrator's  sale  of  land  to  pay  debts 
ordered  and  made  I't  yonrs  after  the  first  ad- 
ministrator had  qualified,  held  not  void  under 
the  probate  law  of  1840.  which  remove<l  the 
five-years  limitation  on  the  fluration  of  the  es- 
tate.— Moody  V,  LooBcan  (Tex.  Civ.  App.)  621. 

An  administrator's  sale  of  a  headright  cer- 
tificate, as  well  as  of  the  land  on  which  it 
seemed  to  have  been  located,  oonstmed  as  to 
what  it  pasfied  to  the  purchaser. — Moody  v. 
looKAu  (Tex.  Civ.  App.)  621. 

Where  a  grantor  has  a  vendor's  lien,  his  estate 
has  no  right  in  the  land  itself  which  is  the  sub- 
ject of  sale  to  pay  debts. — O'Connor  v.  Vineyard 
(Tex.  Sup.)  485. 

The  court's  approval  of  the  report  of  sn  ad- 
ministrator's s^  is  a  sufficient  confirmation 
thereof.— Pendleton  T.  Shaw  (Tex.  Qv.  App.) 

1002. 

To  support  an  ancient  deed  of  an  administra- 
tor, the  sale  will  be  presumed  to  have  been 
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properir  condncted.— Pendletcm  t.  Shaw  CI^x. 
CiT.  App.)  lOO:;. 

A  description  in  an  adminlntrator'a  report  of  a 
■ale  of  land  as  the  aonth  half  of  the  leamie  be- 
lonsiQg  to  the  estate  keid  saffidoiL— Pendleton 
T.  Shaw  (Tex.  Civ.  App.)  1002. 

Under  Laws  1893,  c.  79.  validating  aalea  by  for> 
vifm  executors,  a  deed  made  in  another  state  in 
18S3  Acid  valid,  though  executor  had  not  Quali- 
fied under  local  law.—Slmpflon  t.  J(Anson  CTex. 
CiT.  App.)  1U76. 

EXEMPTIONS. 

See.  also,  "Hcmwstead.** 

From  assesstnenti  for  street  fanproTements,  Bee 
"Municipal  Corporations." 

Of  assifmor  for  bf^nefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors." 

Of  widow,  see  "Executors  and  Administratom." 

A  checlc  for  a  pension  is  exempt  in  the  hands 
of  the  pensioner. — Falkenburg  t.  Johnson  (Kj.) 
80. 

It  is  the  duty  of  a  debtor  whose  property  is 
•etaed  on  ezecation  to  make  known  hia  «kfm 
of  exemptlos.— CimimoBweAlth  t.  Burnett  (Ky.) 
966. 

An  ttecution  debtor  is  not  entitled  to  have  set 
apart  to  him.  a*  a  hooaekeeper  with  a  family, 
tobacco  in  lien  of  proriaions  not  on  hand  at 
the  time  of  sale  of  tobacco  on  execatlon.— Qmu- 
monwealth  t.  Bnnwtt  (Ky.)  966. 

Claim  for  ncemptlons  m»j  be  allowed  aftw 
Judfcment  against  garnishee.  —  Bhus  t.  Erber 
(Ark.)  1128. 

Evidence  hHd  not  to  show  that  money  left  by 
defendant  in  garnishment  with  his  emplt^er  was 
left  knowingly,  so  as  to  render  it  sohiect  to 

rin^hment— Ohildreas  t.  Franki  (Tn.  Qv. 
pp.)  86a  . 

Evidence  explaining  why  defendant  failed 
to  draw  a  Iwlance  in  hands  of  his  employer  held 
material  to  the  Isane  as  to  whether  he  left  it 
there  Tolnntailiy.  ao  as  to  snbiect  it  to  gar- 
nishment—Childress  T.  Franks  (Tex.  CiT.  App.) 
868L 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence." 

In  criminal  prosecution,  see  "Criminal  Xaw." 

EXPRESS  TRUSTS. 

Set  "Trusts." 

EXPULSION. 

Of  passengers,  see  "Carriers." 

FACTORS. 

Where  the  buyers  of  goods  mid  by  a  factor  have 
tigreed  to  pay  the  principal  a  certain  bonus  to  be 
released  from  the  contract,  the  factor  is  entitled  to 
a  lien  for  bis  eommlssiona  on  this  bonus  in  the 
tiands  of  the  buyer.— Lafterty  t.  Hall  Biobl  &  Co. 
(Ky.)  420. 

Evidence  held  safficient  to  show  that  advance- 
ments made  by  factors  were  made  to  their  prin- 
cipal, a  corporation,  and  not  to  the  president  of  the 
corporation  aa  receiver  of  another  company.— 
Lefferty     Hall  Bros.  &  Co.  (Ky.)  42a 

FALSE  IMPRISONMENT. 

See,  also,  "Malicious  Prosecution." 

Evidence  that  defendant  had  directed  an  arrest 
held  80  weak  as  not  to  authorize  a  submiBston  of 
a  niBe  to  the  jury.— Joske  t.  Irrine  (Tex,  Sap.) 


Where  a  sberiif  rearrests  one  discharged  from 
custody  on  habeas  corpus  by  county  judge  who 
had  no  jurisdiction  to  fcrant  such  dincharee.  fae 
is  not  liable  fOr  OUse  imprisonment.— Letcher  t. 
Crandell  (Tex.  Ckr.  Ahm  397. 

FALSE  prete::ses. 

An  Indictment  for  ftaudnlentiy  obtaining  invip- 
erty  under  a  promise  to  pay  cash  tiierefor  helS 
But&cient.— State  v.  Wilson  (Mo.)  722. 

Concluding  words  In  an  indictment  for  fraud- 
ulently obtaining  jmasessioQ  of  property  h^d 
mere  surplusage. — State  v.  Wilaoa  (Mo.)  722. 

In  a  prosecution  for  obtaining  property  under 
an  agreement  to  pay  cash  theri^or,  prosecutor 
may  testify  that  the  sale  was  for  cash,  althonrii 
the  billhead  suted  that  aU  billa  must  be  p^d 
at  a  certain  time  with  another.— State  t.  WQwm 
(Mo.)  722. 

In  a  proeecution  for  fraudulentiy  obtmininc 
property  under  a  promise  to  pay  cash  therefor, 
evidence  that  others  who  agreed  to  furnish  tbe 
defendant  money  failed  to  do  so  is  properiiy  ex* 

daded.— Sute  v.  Wilson  (Ma)  722. 

In  a  prosecution  for  fraudulently  oMalninc 
property  under  an  agreement  to  pay  cash  tiiere- 
for, endence  of  contemporaneow  pnrrhnf 
and  the  failures  to  pay  others  ia  admlMfUaw— 
State  T.  WUson  (Mo.)  722. 

Evidence  that  defendant  intended  to  tender  a 
worthless  check  in  paym^t  of  the  prcmmy  JkeM 
properly  excluded.— State  v.  Wilson  (Mo.)  722. 

Proof  of  other  attempts  to  procure  goods  by 
falae  pretenses  Md  admisriMe  to  show  Intent.— ^ 
State  T.  Tmiej  (Mo.)  367. 

An  indictment  for  obtaining  property  by  false 
pretenses  M4  not  insufficient,  as  filing  to  show 
a  feloDious  intent  to  defraud. — State  t.  Torley 
(Mo.)  267. 

An  indictment  for  making  false  pretenses  to  a 
corporation  need  not  allege  that  the  pretenaes 
were  made  to  a  oerson  connected  with  ft — State 
T.  Tnrley  (ICo.)  267. 

An  accnaed  obtaining  goods  of  a  credit  cleilt 
of  a  corporation  kM  to  nave  obtained  goods  from- 
the  ooipc»ation.-4tato  t.  Torl^  (Moi)  287. 

FEES. 

Of  asrignee  for  benefit  of  creditors,  see  **Aadgn- 
ments  for  Benefit  «l  Onilton." 

FELLOW  SERVANTS. 

See  "Master  and  Servant" 


FENCES. 

Obstruction  €t  casements,  see  "Easements." 


FILING. 

Statement  of  facts  on  appeal  In  criminal  prose- 
cutions, see  "Criminal  Law." 
Transcript  on  appeal,  see  "Appeal  and  Brrw.** 

FINDINGS. 

Review  on  M>peal,  see  "Appeal  and  Enw.** 


FINES. 

Under  Rev.  St  1895,  art  3737.  allowing  days 
spent  in  jail  when  too  rick  to  work  to  be  credited 
in  payment  of  a  convict's  fine,  held,  that  days 
when  defendant  was  ^ck  at  his  tiome  cannot  be  so 
credited.— Bx  parte  Littlefield  CTex.  Or.  Aim.) 
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FIRES. 

See  "ArKm.** 

Caosed  by  (veratlon  of  railroad,  see  "Rallnada." 

FIXTURES. 

In  detertnininc  whether  a  sawmill  is  a  part 
of  the  realty,  the  mauner  of  annexation,  and 
it<t  adaptation  to  the  use  to  wbivli  the  realty  is 
appropriated,  are  to  be  conMidered.— Markle  T. 
Stnckhouae  (Ark.t  SOU. 

FOOD, 

Adulteration  as  a  public  offense,  see  "Adultora- 
tion." 

FORCIBLE  ENTRY  AND  DETAINER. 

In  forcible  entry  and  detainer,  tlic  title  to  im- 
provements ererted  by  the  lease  rannot  be  deter- 
mined.—Meyer  T.  O'Dell  (Tex.  Civ.  App.)  545. 


FORECLOSURE. 

See  "Mortgages." 

FOREIGN  ADMINISTRATION. 

See  "ExecntoEB  and  AdmlDistratota." 

FOREIGN  CORPORATIONS. 

See  "Corpoiaticais.'' 

FORFEITURES. 

Bail  bondR,  see  "Bail." 

Right  of  way.  see  "Railroads." 

Waiver  of  forfeiture  of  policy,  see  "IiMiira&ce." 

FORGERY. 

Where  indictment  alleged  that  the  forged  dieck 
wa!i  paiiMHi  on  L.,  the  uiRhi(>r  of  n  tuink,  evidroce 
that  it  wax  patwd  on  another  offlccf  of  the  bank 
was  insaffleient  to  convict.— 11  iley  v.  State  (Tei. 
Cr.  App.)  408. 

'U^ere  defemlant  was  convicted  of  passing  a 
forjred  instrument,  but  not  of  fowery,  error  in  nd- 
mitting  evideiirp  as  to  siftnature  wa«  haruil<>sa. — 
Riley  v.  State  (Tex.  Cr.  App.)  498. 

On  trial  for  passing  a  forged  inatrameut  tbe  in- 
tent to  defmiiif  nml  not  be  an  luteut  to  defraud 
any  particular  pt^raon. — Rilej'  v.  State  (Tex.  Cr. 
App.)  408. 

AJmtwiliility  of  evideniv  uti  trial  fur  pusHinR 
fur^'pd  checks  dett'miineil.— Riley  T.  State  CTex. 

(>.  App.)  4ya 

An  indictment  for  fttteniptinc  ta  pass  a  forged 
instrument  hrhi  insnffii'ii'nt.  because  of  failure 
to  explain  by  innuendoes  the  worda  naed  in,  and 
(he  object  of.  the  forged  order.— Wombie  v. 
State  rrex.  (>.  .\pp.) 

An  instruction  h<I'l  harmless  error.— Lncas  T. 

State  (Tfx.  Cr.  App.i  S2.S. 

An  indictment  for  forgery  hri'l  sufficient. — ^Lu- 
cas V.  State  (Tex.  Cr.  App.)  82.*>, 

Indictment  under  Pea.  Code  ISO.'S.  art.  530. 
for  iMissing  a  forgetl  release  of  a  landloni's  lien, 
must  make  extrinsic  arenuenta  that  tbe  instni- 
nicnt  was  n  Biibjeet  of  forgery. — Cagle  v.  State 
iTc-x.  Cr.  App.)  1097. 

Indictment  hWd  to  aafGciently  allege  that  tbe  in- 
strument was  forged. — Cagle  v.  State  (Tex.  Cr. 

.vpp.)  urn. 

An  indictnieot  charging  forgery  of  an  instru- 
ment pniporting  to  be  a  laudlurd  s  lien  on  crops 
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need  not  allege  that  tbe  crops  are  growing. — 
Cagle  V.  State  (Tex.  Cr.  App.)  HtQl. 

A  varLmce  between  the  name  in  the  indictment 
and  in  tbe  note  alleged  to  be  forged  is  immnterial, 
where  the  jury  were  instmrtcd  to  aetiuit  if  th^ 
found  a  variance,  and  the  proof  diowed  that  tbe 
name  was  fictitious  in  any  event. — Nidiola  v. 
State  (Tex.  Cr.  App.)  1091. 

Indictment  hdd  safficieut.— State  v.  KarlowKkl 
(Mo.)  244. 

Indictment  AtM  insuflieient.  —  State  t.  CThinn 
(Mo.)  245. 

There  waa  a  variance  where  the  indictment  nl- 
i  leged  that  defendant  forged  a  postal  money  or- 
der, and  the  proof  showed  that  he  forged  the 
!  name  of  the  payee  to  the  receipt  on  snid  order. — 
I  Pierce  V.  State  (Tox.  Cr.  App.)  2!»2. 

i  An  indictment  for  forging  a  l'"ited  States 
postal  money  order  held  not  to  aulhciently  show 
the  sutuitantia]  parts  of  the  order. — Pierce  v. 
State  (Tex.  Cr.  App.)  202. 

Admissibility  of  eviilence  on  prosecution  for 
forgery  biife<l  on  t'omparison  of  handwritinjr  ile- 
termined.~RiIey  v.  State  (Tex.  Cr.  App.)  406. 

FORllAER  ADJUDICATION. 

See  "Judgment." 


FORMER  JEOPARDY. 

See  "Criminal  Law." 


FORMER  SUIT  PENDING. 

See  "Abatement  and  RevivaL" 


FORNICATION. 

See  "Incest" 

FRAUD. 

S«»e.  also,  "False  Pretenses";  "Fraudulent  Con- 
veyances," 

In  action  tor  fraud  in  aale  of  worthUisK  machin- 
ery, cost  of  iJQtting  it  in  pliitv  hrlit  a  pro|>er  ele- 
ment of  damsges.— Oiatham  Madtinery  Co.  v. 
Smith  (Tex.  Civ.  App.)  592. 

.\  letter  expressing  an  opinion  as  to  a  prospec- 
tive buyer's  solvency  hrhl  insufflcient  to  render  the 
writer  liable  for  misreiiresentations. — Friedman  v. 
Peters  (Tex.  Civ.  App.)  7u2. 

Where  the  person  to  whom  the  presidenf  thu.« 
sold  stock  baa,  as  director,  also  sigiuil  the  pul>- 
liahed  statement  nOieil  on.  Ilie  bunleu  is  on  on(> 
for  whom  he  acted  as  agent  in  making  tbe  pur- 
chase to  show  that  such  agent  did  not  liave  kno\vl- 
etief  of  the  falsity  of  the  statenieni,  in  order  T<i 
liolil  the  president  liable.— Wnni  v,  Trimble  (Ky.l 
4,-10. 

AA'lwre  the  presiilent  of  a  tiank  sells  stiK*k  )k>- 
longing  to  him,  referring  to  a  publtslied  stati-ment 
over  his  signature  as  tn  the  roiiiHtion  of  the  luink. 
be  is  liable  to  the  purcbnm,  in  an  action  for  de- 
ceit, if  the  atatpment  la  false.— Ward  v.  Trimbb> 
(Ky.) 

The  ac;-e|ptancc  and  retention  of  a  note  t>f  a 
third  party  in  seltleiuent  of  a  ilclit.  allhmigb  ol»- 
taineil  through  fraud  of  the  ilebtor's  agent,  will 
not  clijirge  the  creditor  if  uiikuonn,— .\merican 
Nat.  Bank  v.  Cniger  (Tex.  Sup.)  278. 

In  action  for  fraud  In  sale  of  a  gin  which 
would  not  operate,  the  co»t  of  other  machinery 
which  could  be  used  with  other  gins  hihl  not 
au  element  of  damage.— (;htitliam  Machinery  C.'o. 
V.  Snnth  (Tex.  Civ.  App.}  502. 
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44  S0UTUWE8TBBN  REPOHTEB. 


FRAUDS.  STATUTE  OF.  j 

niiero  tlipre  was  an  aetniil  openinir  and  dedi- 
pHtion  of  a  pasnway  aiider  a  parol  contract. 
Bod  an  actu»i  tiner  tlicrcof  for  eight  yeai*.  iind 
a  certain  othiT  riRht  of  way  wa«  rfUmiuiHhed  in  , 
conwderntion  thereof,  thcrp  wan  aiich  a  part 
perfominiirc  of  the  parol  contract  as  tn  lake  it 
out  of  tiw  dtatutc— Beiolein  v.  .Toims  iKy.)  12**.  | 

An  oral  contract  for  the  renting  of  land  to  be 
cnltiTated  in  tobacco  was  not  wilhiu  the  statute 
of  frauds,  where  the  eontract  was  one  whicb 
iifed  not  neccsmirily  extrnd  over  m  year. — Bor- 
den T.  Lucaa  iKy.)  86.  I 

A  contract  hiM  capable  of  performance  with-  ! 
in  one  year,  and  hence  not  withio  the  statute. —  ' 
Ifintzo  T.  Krabbenschniidt  <T«'x.  Civ.  App.i  38.  ' 

Contract  construed,  and  hrtil  to  be  one  for  i 
the  en\f  of  Innd.  iiiid  within  the  statute,  unless 
In  writing. — ZaDtlcrMm  t.  SulliTan  (Tex.  Sup.) 

A  mentorandum  hdd  too  indefinite  to  consti- 
tute a  contract  for  vnle  of  land,  within  the  ' 
Ktatute.— Zanderson  v.  Sullivan  (Tex.  Sup.)  484. 

To  be  available  in  an  action  to  establish  and 
enforce  a  trust  in  land,  the  Htatute  of  frauds 
miiMt  be  pleaded.— Coodit  v.  Maxwell  (Mo.) 
467. 

Facts  Md  sufficient  part  performance  of  a 
TOrbnl  contract  to  estop  both  parties  from  in- 
voking the  statute  of  fraud*,  -(ireen  t.  Ditsch 
(Mo.)  799. 

A  promise  to  save  a  surety  of  a  note  harmless 
is  within  the  statute.— Hurt  v.  Ford  (Mo.)  :i28. 

Tlio  defense  of  the  statute  is  raised  by  a  gen- 
eral denial  in  replication  to  anxwer  setting  out 
a  contract  within  the  statuto.— Hurt  v.  Ford 
(Mo.)  228. 

A  verbal  promise  of  a  vendor  who  assumed 
mortgage  as  part  of  purchase  price  ArW  not  with- 
in the  statute.— Beltd  v.  Dobbin  (Tex.  Civ.  App.l 
2J)0. 

The  verbal  promise  to  debtor  to  pay  his  debts 
in  consiiU- ration  of  a  bDl  of  sale  of  property, 
wliich  recites  that  the  promisors  will  pay  the 
Iiriiiiils(f'H  debts,  la  binding  as  to  a  creditor  not 
privy  thereto.— Oay  T.  Pemberton  (Tex.  CSr. 
App.)  400. 

FRAUDULENT  CONVEYANCES. 

A  eonvt'ynnce  by  a  son  to  bis  motlier  of  his 
rcmniniler  interest  in  land,  in  which  she  held 
the  lifp  estate,  hiitl,  oa  the  evidcn<-e,  not  to  be 
frnntlulent.— Sniilli  v.  Hall  (Ky.)  125. 

The  findinir  of  the  chancellor  that  the  assign- 
ment of  a  title  bond  by  a  dehtor  was  In  g<»id 
faith  hdd  on  the  evidence  to  be  correct.— Helm 
T.  Sapp  (Ky.)  107. 

To  the  extent  that  a  mortgage  parchnsed  by 
the  wife  of  an  Insolvent  debtor  was  purchased 
with  the  husband's  money,  his  orwlitors  may  en- 
force the  lien,  but  their  lien  i«  only  of  equal 
dignity  with  the  lien  of  the  wife  for  the  balance 
of  the  mortgage  debt.— Fi)lk4<nburg  t.  Johnson 
(Ky.)  80. 

A  transfnr  of  property  by  the  husband  to  the 
wife,  to  the  extent  llmt  it  is  in  consideration  of 
extra  PorviceB  pcrfftrnied  by  tlie  wife  for  the 
huslmnd  in  ctKildng  for  Ills  nlred  bands,  is  sup- 
ported by  a  valuable  conHideration,  and,  to  that 
extent,  vnlici  us  to  creditors. — E^kenburg  v. 
Johnson  (Ky.)  80. 

A  check  for  a  pension  1>eing  exempt  in  the 
hands  of  the  peiijiioner.  its  tnuisfer  by  him  to 
his  wife  as  her  separate  estate  in  valid  as 
against  his  creditors.— Falkcnburg  t.  Johnson 
<Ky.)  80. 

Where  the  part  of  conflicting  evidence  which 
the  jury  must  have  believed,  to  hold  a  chattel 


mortgii^n'  fraudulent,  showed  a  |uirticipatioa 
in  the  fraud,  nn  instruction  not  giving  the  di»- 
tinctien  Itetween  knowledge  of  and  participatioB 
in  fraud  is  not  erroneous.- Frost  v.  Mason  (Tex. 
Civ.  App.)  63. 

Where  the  mortgagee  is  shown  to  be  the  trus- 
tee of  the  mortgagor  for  the  residuary  int'-rt-st. 
a  finding  that  the  mortgage  was  vol  I  bee  iiis«  of 
agreement  to  purchase  at  a  reduced  pri<'4-  !-td 
sustained  by  the  evidence.— Frost  t.  Mason 
(Tex.  Civ.  App.)  53. 

Where  one  instruction  charged  that  knowl- 
edge and  participation  in  the  fraud  of  the  mort- 
gagor were  necessary  to  avoid  the  mortgage, 
and  another  charged  that  knowledge  alone  was 
sufficient,  the  mortgneee  cannot  complain. — 
Frost  V.  Mason  (Tex.  Civ.  App.)  53. 

Evidence  kHd  sufficient  to  show  knowletlge  of 
the  frandolent  intent  of  the  mortgagor  by  the 
agent  of  mortgagees.— Frost  t.  Mason  (Tex. 
Civ.  App.)  58. 

The  burden  of  proving  a  fraudaient  sale  by 
his  debtor  la  on  an  attaching  creditor  who  al- 
leges such  fact — Kills  T.  Hadson  C'^ex.  Civ. 
App.)  550. 

It  la  not  the  Mj  of  a  bnyer,  who  knows  that 
the  seller  Is  indebted  to  a  third  person,  to  see 
that  the  proceeds  of  the  sale  are  used  in  paying 
such  third  person.— ESlis  t.  Hudson  (Tex.  CIt. 

App.)  550. 

The  burden  of  establishing  the  hivaUditr  of 
a  mortgage  held  oa  the  creditor,  and  not  on  the 
purcliaRer  at  mortgage  sale.— Koaminsky  t. 
Walter  <Tex.  Civ.  App.)  540. 

Conveyance  by  partner  on  division  of  firm 
assets  of  his  share  to  pay  debt  due  his  wife 
AWd  not  fraiidalent  as  to  creditors. — Bonds  t. 
Eagle  &  Phoenix  Mfg.  Oo.  (Tex.  Qt.  App.)  539. 

Where  an  insolvent,  after  process  is  served 
on  him,  assigns  his  son  a  check  without  valu- 
able consideration,  the  trannfer,  aa  against  an 
antecedent  creditor*  is  fxandnleDt.- Franklin  t. 
Cooper  (Kj.)  976. 

A  certain  instruction  Add  erroneous,  as  placing 
too  great  a  buiden  of  proof  on  the  purchaser  un- 
der a  sale  alleged  to  be  fraudulent.— Sanger  t. 
Thomasson  (Tex.  Civ.  App.)  408. 

A  bona  Bde  porchaser  may  make  a  valkl  sale 
to  a  third  person,  thongh  the  latter  had  knowl- 
edge of  fraudulent  intent  by  the  seller.— Sanger 
T.  TbomasBon  (fex.  CMt.  Aip.)  408. 

Evidence  redted  held  saffldent  to  show  that 

the  sale  of  a  stock  of  goods  and  the  assignment 
of  the  notes  executed  therefor  were  fraudulent. 
— Edgewood  Distilling  CJo.  v.  Nowland  (Ky.)  3t>4. 

Mortgage  to  creditor  held  void  as  to  other  cred- 
itors, as  an  intent  to  hinder  and  delay.— McDon- 
ald T.  Hoover  (Mo.)  334;  Donglssa  v.  Same,  Id.; 
Krovrn-Desuoyers  Shoe  Co.  v.  Same,  Id. 

An  instruction  to  find  against  InterpleBder  If 
he  imrtldpated  in  defendant's  fraud  had  proper. 
— I-ilwards  v.  Stewart  (Mo.)  326. 

An  instmction  held  erroneous  which  left  out 
the  question  of  good  faith  of  a  conveyance  elaim- 
ihI  to  be  fra ud men t— Edwards  t.  Stewart  iMo.) 

:i2(i. 

FREIGHT. 

See  "Clarrieta." 

GAME. 

Contract  tot  storage  of  game,  see  "Contrscts.** 

GAMING. 

A  finding  that  an  ambignoas  written  eon* 
tract  of  sue  was  not  a  gambling  contract  hfU 
supported  by  the  evidence.— Uevclaad  v.  Hei- 
denheimer  cr*^x.  Civ.  App.)  551. 
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A  bam  nsed  for  feeding  stock  Is  not  an  oat- 
liOQse  where  people  resort,  so  as  to  sustain  a 
conrlction  for  plarlog  cards  therein.— Stockton 
State  (Tex.  Gr.  App.)  809. 

GARNISHMENT. 

A  plaintiff  idd  entttted  to  proceed  againat  one 
taking  by  attaclimeDt  defendant's  property  in 
the  ganusbee's  possessioii,  wLtliout  bringing  a 
acparate  action.-— Bell  T.  Stewart  (Tex.  G.r. 
App.)  925. 

Stntutory  lipn  given  on  criminal's  estate  to 
the  person  injured  by  the  crime  held  not  en- 
forceable by  garnmhmi?nt  before  conviction. — 
Holker  v.  Hennessy  (Mo.) 

Money  deposited  by  a  prisoner  to  indemnify 
a  surety  on  his  bail  bond  held  not  subject  to  gar- 
nlsbment.— Holker  v.  HenneMy  fMo.)  791. 

Oamishnient  under  attachment,  In  an  action 
nn  a  note  before  maturity  thereof,  hdd  valid. — 
Taylor  v.  Fryar  (l"ex.  Civ.  App.)  183. 

The  gamiBhee  is  not  bound  to  inquire  into  the 
regniarity  of  the  proceedings  on  wbidi  the  order 
of  attachment  was  issued. — Blincoe  ▼.  Head 
(Ey.)  374. 

Where  a  debtor  repleries  the  claim  garnished, 
a  summary  Judgment  may  be  rendered  on  the 
replevin  bond,  under  Ser.  St.  1805,  art 
Seinsheimer  t.  Flanagan  (Tex.  Cir.  App.)  80. 

Where  a  debtor  replevies  the  claim  garnished, 
and  judgment  goes  against  the  garnlsbee,  the 
^moant  for  which  the  obligors  on  the  replevin 
bond  are  liable  is  the  full  amount  held  subject 
to  the  writ. — Seinsheimer  t.  Flanagan  (Tex.  Qt. 
App.)  30. 

Where  a  debtor  replevied  the  claim  garnished, 
and  the  money  was  paid  to  him,  he  was  estop- 
ped to  daim  that  the  indebtedness  was  not  ow- 
ing to  him.— Seinsheimer  t.  Flanagan  (Tex.  Civ. 
App.^  SO. 

The  debtors  and  the  bnreties  on  their  replevin 
bond  cannot  complain  that  a  personal  judgment 
was  rendered  against  the  garnishee,  and  execu- 
tion awarded  thereon,  though  the  debt  bad  been 
replevied  by  them.  —  Seindieimer  t.  Flanagan 
(Tex.  Civ.  App.)  80. 

And  they  cannot  complain  that  the  judgment 
failed  to  provide  that  pasnuent  tlui-eof  by  the 

garnishee  should  operate  as  a  satixfaction  of 
le  claim  against  Urn.— Selnshdmer  v.  Flana- 
gan (Tex.  Civ.  App.)  80. 

Nor  that  the  original  creditor  of  the  gar- 
nishee, whfi  assigned  his  claim  to  the  debton, 
was  not  made  n  party,  and  the  respective  rights 
of  such  creditor  nnd  iixe  debtors  adjudicated  so 
as  to  protect  tlie  garnishee. — Seinsheimer  v. 
Flanagan  (Tex.  Civ.  Ai>p.>  30. 


GENERAL  LAWS. 


«ce  "Statutes." 


GIFTS. 


A  book  of  accounts,  though  not  per  se  evl- 
denoe  of  indebtedness,  may  be  the  subject  of  a 
gift,  and  may  be  recovered  as  such. — Jones* 
Adm'r  T.  Howe  (Ey.)  126. 

GOOD  FAITH. 

Of  pnrduser,  see  "S^ndulent  Conveyances.** 

GRAND  JURY. 

See  'Indictment  and  Information.'* 

GRANTS. 

-Of  public  lauds,  see  "Paolic  Lands." 


GUARANTY. 

Requirement  of  statute  of  frauds,  see  "Frauds, 
Statute  of." 

Evidence  held  sufficient  to  submit  to  the  jury 
the  Question  whether  the  writer  of  a  letter  of 
guaranty  had  notice  that  bis  guaran^  was  ac- 
cented.—Friedman  V.  Peters  C^ex.  Civ.  App.) 
572. 

A  writer  of  a  letter  of  guaranty  has  auffi- 
dent  notice  of  its  acceptance  where  be  is 
informed  within  a  reasonable  time  that  the 
guarantee  has  acted  nnon  it.^Friedman  t.  Pe- 
ters (Tex.  Dv.  App.)  572. 

A  verdict  for  a  guarantor  of  the  price  of 
goods  licld  not  to  be  supported  by  the  evidenca 
—Friedman  v.  Peters  (Tex.  Civ.  App.)  572. 

A  letter  guarantying  the  payment  of  an  at^ 
count  held  to  contain  a  continuing  guaranty. — 
Friedman  v.  Peters  (Tex.  Civ.  App.)  572. 

A  oonq>laint  to  recover  on  a  guaranty  Add  not 
to  state  a  cause  of  action  against  the  guaranton. 
B3.  H.  Chase  &  Co.  v.  Oox  (Ark.)  Za. 

HABEAS  CORPUS. 

To  justify  appeal  after  remand  in  habeas  cor- 
pus, petitioner  mast  be  placed  in  confiiiement. 
—Ex  parte  Talbutt  (Tex.  Cr.  App.)  832. 

An  Bppetii  from  an  order  ranandmg  relator  to 
costo^  will  be  diamissed,  unless  the  record  af- 
iinnativd)-  shows  that  relator  is  in  confinement. 
—Ex  parte  Snyder  (Tex.  Cr.  App.)  1108. 

Where  relator  perfected  an  appeal  from  the 
conviction,  be  has  no  right  to  a  writ  where  all 
questions  can  be  decided  on  his  appeal.— Ex  parte 

Barfield  (Tex.  Cr.  App.)  1095. 

A  county  judge  has  no  power  to  discharge  from 
custody  on  habeas  corpus  a  person  charged  with 
a  felony,  tbe  county  court  having  no  Jurisdic- 
tion over  the  same.- Letcher  ▼.  Grandell  (Tex. 

Civ.  App.)  107. 

HARMLESS  ERROR. 

See  "Appeal  and  Error";  "Criminal  Law.** 

HEALTH. 

Adulteration  as  a  public  offense,  see  "Adaltera- 
tion." 

A  resolution  of  a  board  of  health  that  certain 
property  is  a  nuisance  is  not  a  judicial  deter^ 
mination  of  that  question.— Gaines  t.  Waters 

(Ark.)  353. 

A  resolution  of  a  board  of  health  that  certain 
property  is  a  nuisance  docs  not  make  it  one  in 
fact.— Gaines  v.  Waters  (Ark.)  353. 

HEARSAY  EVIDENCE. 

See  "Evidence." 

In  prosecution  toe  homicide,  see  "Homicide." 

HIGHWAYS. 

See,  also,  "Private  Beads";   "Turnpikes  and 
ToU  Roads." 

One  who  has  obstructed  a  highway  cannot 
Justify  on  the  ground  that  an  adjoimng  land- 
owner has  encroached  on  the  highway  to  the 
same  extent.— Hobinson  t.  Ktate  (Tex.  Cr.  App.) 
609. 

The  fact  that  a  part  of  the  Us^way  ob- 
structed by  an  adjoining  landowner  was  not 

used  as  such  held  not  a  defense  to  a  prosecu- 
tion for  obstructing  the  road.— Robinaon  F. 
State  CTex.  Cr.  App.)  5U9.  ^  . 
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^^'Il<>^e  rtfiidfmnatioD  proccfvlinipi  under  the  | 
n)nil  law  of  1ST7  were  fintsho*]  after  the  re-  i 
viniiHi  «f  187W  took  effect,  they  were  proixrly  ■ 
futitiiiiied  under  the  law  of  1877.— BauUe  T.  Ohm- 
man  (Mo.)  338. 

HIRING. 

Of  <-uiiTict,  Ke  "ConviclB." 

HOMESTEAD. 

See.  aim,  "Excmptioiu.** 

The  dertifcnntion  sf  n  particular  place  aa  a  busi- 
tieiM  honicKti^ul  ifi  binding  on  the  wife,  and  pre- 
vetitM  th(>  uKscrtinii  of  another  place  as  such 
hom(>ttti>i)d  an  tiRaiunt  thini  parties  who  acted 
uitou  the  former  !ii  jutoi  faith.— Farriiib  T.  Frey 
(Tex.  (It.  A^i.) 

One  haviDfi  fiereral  placed  of  busfneaa  can  only 
claim  one  as  a  buiuQetui  homestead. — Parriah  t. 
Fn-y  (Tex.  CIt.  App.t  322. 

\\nierc  a  wife  did  not  acknowledjre  the  deed 
to  a  homestead,  her  title  was  not  forfeited  by  the 
fact  that  aftw  removing  from  the  property  she 
was  dirorced,  and  aftern'ards  mame«l  another 
man.— Hubs  t.  Wells  iTex.  Civ.  App.)  33. 

Eridenee  hHd  to  show  aliandonment— Fot-ke 
r.  Rterliufc  (Tex.  ClT.  App.)  611. 

Kvidenee  hHd  to  support  a  finding  that  the 
land  in  eontroTersy  was  not  a  homestead. — 
Henrr  r.  Oirnus  (.'hristi  Nat.  Bank  (Tex.  Civ. 
Anp.)  rA». 

Evidence  of  abandcmment  before  execution  of 
trust  deed  hlil  adniifMible,  without  pleadiuK.  in 
an  action  to  fareclose.  to  show  that  the  nrem- 
taeii  wc-p  not  a  itart  nt  the  homestead.— Ilenry 
T.  Corpus  diristi  Nat.  Bank  (Tex.  Cir.  App.) 

aw. 

Under  CoiiHt.  1874.  and  the  statutes,  the  fail- 
ure to  claim  a  homextead  Itefore  the  land  con- 
stituting it  is  comlemnefl  to  be  sold  to  pay  a 
de))t  is  no  wntvcr  of  such  claim.— Biinch  t. 
Keith  (Ark.l  4r>->. 

A  widow  with  whom  a  married  ditu^hter  is 
livinK  htlit  not  a  housekeeper  with  a  family, 
within  the  niennine  of  the  honu^stend  law. — 
I<ouisTiIle  ltuiik!»K  ('o.  t.  Anderson  (Ky.)  (t3(I. 

Land  ad^foiniufi  the  owner's  residence,  which 
had  iHim  ini)troTed  and  rented  out,  hrld  siit)- 
ji'ct  to  levy  »m  execution. — Williams  T.  CHeve- 
Iniid  (Tex.  Civ.  App.l  IWl*. 

Lien  on  honie»teHd  to  Rpcure  money  advanced 
for  imiirovempnt«  had  valid,  within  ('oii«t.  iirt, 
l(i.  8  f"**. — I*ioncer  Savinicfi  &  Loan  Go.  T.  Ever- 
heart  (Tex.  Civ.  App.)  885. 

Snhseqiient  abandonment  will  not  validate  u 
void  morticnffe  on  honieittead. — Caywood  v.  Hen- 
derson (Tex.  Civ.  App.)  SI27. 

The  iiilciition  to  abandon  a  homestead  will 
not  validiiii'  ii  inortstiKc  fciven  thereon. — Ciiy- 
wood  V.  lietiderKon  (Tex.  Civ.  App.)  i)27. 

Alliitnieiit  of  homestead  to  widow  in  no  wny 
iidjudicales  the  quesiiun  of  her  right  us  heir. 
— Ilotjau  v.  Hdgan  (Ky.)  OTiS. 

One  complaining  of  allotment  of  iiart  only 
of  a  tract  should  apiienl,  and  not  petition  for  a 
new  trial.— Ilogan  v.  Hogan  (Ky.)  Uo3. 

One  who  occupies  laud  as  a  houiestead  can 
sell  the  HHine  without  his  wife  iiiiliinK  in  the 
contruet.— (lullett  v.  Arnelt  (Ky.)  !).")T. 

Grniitec  of  .iiidgnM'iit  liehlDr  cnnniit  hald  laud 
as  ext'iiipt  against  imrcluisers  at  stite  on  execution, 
Ijei-aiwe  such  dcltidr  was  the  head  of  a  f.imily, 
where  the  houiesi(",id  hiid  not  been  set  off  to  him. 
—Chance  v.  Xorris  (Mo.)  IIH!. 

In  nL'tion  by  wife  to  recover  homestead,  proof 
of  voluntary  abaudonmeut  by  her  is  inndniiHsi- 
l)Ie  without  siH'cial  plea.— Husii  T,  Wells  (Tex. 
Gv.  App.)  33. 


I    One  excepting  to  report  setting  off  part  of  tract 
I  as  a  homestead,  on  the  gr«>und  that  the  «itire 
'  tract  did  not  exceed  «1,0(>0,  <*au  give  evidence  as 
to  Talue.— Hogan  t.  Hogan  (Kr.)  953. 


HOMICIDE. 

Hie  amount  of  force  to  be  used  in  effecting  an 
arrest  is  what  reasonably  apttears  necessaiy  to 
the  officer.— State  v.  Rose  (Mo.)  329. 

An  instruction  that,  even  though  defendant 
was  near  the  place  where  the  homicido  was  com- 
mitted, yet  the  jury  could  not  convict  anless  he 
fired  the  shot,  hrld  properly  refused,  as  not  stat- 
ing the  law.— State  v.  Stewart  (Mo.)  240. 

Mnrdor. 

Where  one  deliberateir  or  iMCTieditatriy  kills 
a  mere  trespawer  on  hi>  propnty.  be  la  gnilty  of 
mnrder.— State  t.  Taylor  (Mo.>  78B. 

Evidence  hid  sufficient  to  jostil^  a  verdict  of 
murder  in  the  aeconil  degree. — State  t.  TstIot 

(Mo.)  78ii. 

Homicide  comraitteil  by  a  shot  intentionally 
firf?d  into  a  private  residence  is  murder  In  the 
first  or  second  degre?. — Russell  t.  State  fTex. 
Cr.  App.)  Iu9. 

Evidence  Md  to  warrant  an  instmetion  for 
mnrder  in  the  second  dergee,— State  t.  Silk 
(Mo.)  794. 

MmnslaMghteg 

Where  toe  owner  of  a  dwelling  boose  kills  a 
mere  trespasser  in  a  heat  of  passion  aroused  by 
the  entry,  the  killing  is  manslaughter.— State  v. 
Taylor  (Mo.)  785. 

Facts  hrld  to  constitute  manslaughter  in  the 
fourth  degree,  as  defined  by  Rer.  SL  1889,  f 
3477.— State  v.  Rose  (JIo.)  aSSt. 

Exrasable  or  instlflable  homicide. 

Evidence  hM  to  show  justifiable  bomicide.— 
Sims  T.  State  (Tex.  Cr.  Apn.)  522. 

One  is  not  justified  in  killing  relative  of  wife, 
though  bo  indnced  her  to  leave  him.— Todd  v. 
State  (Tex.  Cr.  App.)  109& 

Where  decenfied  found  defendant  stealing  his 
com.  and  assaulted  him.  hHd.  ihnt  defeinlaul 
was  not  entitled  to  kill  deceased. — State  v.  Stew- 
art (Mo.)  -240. 

If  the  right  of  aelf-defense  otherwise  exists,  it 
is  immaterial  that  defendant  entered  into  the 
difficulty  voluntarily.— State  v.  Rapp  iMo.)  271). 

The  owner  of  a  dwelling  house  cannot  kill  a 
tresijaaser.  unlens  necessary  to  pre\-ent  the  4i>m- 
mission  of  a  felony. — State  v.  Taylo>  (Mo.)  7S\ 

Indlotment. 

Indictment  held  sufficient.- State  v.  Silk  (Mo.t 
704. 

An  indictment  for  assault  with  intent  to  kill 
hrld  sufficient— btate  v.  Barton  (Mo.)  239. 

Erldeaoe. 

Threars  of  dtveased.  immediately  l>eforo  the 
difficulty,  hrld  improperly  excluded  from  the  jurv. 
— Sttite  V.  Hopper  (Mo.)  272. 

Where  defendants  are  tried  joiutly  for  as- 
s)nilt  \\it\t  intent  to  kill,  thrt>ats  made  by  one 
should  be  disreearded  as  to  the  other.— State  v. 
llapp  (Mo.)  27(). 

Threats  by  defendant  against  prosecutor,  com- 
municated by  third  pcrson-i.  and  testifieil  to  by 
him,  are  hearsay.— .State  v.  Rapp  (Mo.l  270. 

Statements  of  defendant  hfld  inadmissible  as 
part  of  the  res  gestw.— Brown  v.  State  (Tex.  Cr. 
App.)  174. 

Defendant  who,  without  warrant,  at  the  in- 
stance of  the  munthai.  broke  into  deceasetl's 
house,  and  shot  deceased,  cannot  show  that  she 
was  living  with  a  negro.— Rnssell  t.  State  fXei. 
Cr.  App.)  159.  I 
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BTidencc  of  an  assault  on  another  part;,  not 
material  to  the  case,  Arfd  erroneoua.— -Morriaon 
T.  State  (Ter.  Cr.  App.)  511. 

In  a  prosecution  for  mnrder,  for  killlnfc  a 
mao  cnught  in  adultery  with  defendant's  wife, 
it  is  error  to  allow  evidence  that  the  wife  tes- 
tified for  the  state  on  the  hearing  for  bail,  to 
convey  the  impre«8ion  that  they  were  not  hus- 
band and  wife. — MorriaoD  r.  State  (Tes.  Cr. 
App.)  511. 

It  is  not  error  to  admit  all  that  oocurred  at  a 
con  versa  tion  2l)  minutes  before  the  homicide, 
where  the  conversatioD  was  the  oriinn  of  the 
difficulty.— Stanley  t.  State  (Tex.  Cr.  App.) 
AI9. 

Adniisaibllity  of  evidenoe  determined.— Sims 
T.  State  (Tex.  Cr.  App.)  522. 

It  waa  proper  to  show  that  deceased  was 
peaceable  and  inoffensive,  after  defendant  had 
introduced  testimony  of  threats.— Sims  v.  State 
(Tex.  Or.  App.)  522. 

Hie  particnlars  of  deceased'a  reputation  as 
beinic  a  danKeroua  man  are  inadmissible.— Dar- 
ter T.  State  (Tex.  Cr.  App.)  850. 

What  one  anid  and  did  when  arrested  for 
tnnrder  is  adinfnMihle  as  a  part  of  the  res 
gestie.— I>nrter  v.  State  (Tex.  Cr.  App.)  850. 

Proof  that  certain  creeks  where  a  murder  oc- 
curred were  iu  the  county  where  the  trial  waa 
had  hrld  sufficient  to  show  the  venue.— Kuj^dt 
T.  State  (Tex.  Cr.  App.)  1)8». 

The  clrcnmstances  of  the  case  in  connection 
with  defendant's  confession  hdd  to  establish 
the  corpna  delicti,  in  compliance  with  Pen.  Code 
1895,  art.  654.— Kufiadt  t.  State  (Tex.  Cr.  App.) 

989. 

The  evidence  in  connection  with  the  confoa- 
sion  of  defendant  held  to  show,  ioeyond  a  reason- 
able doubt,  that  deceased  met  her  death  by  the 
criminal  acts  of  defeodaat— Kujcadt  t.  State 
CTex.  Cr.  App.)  989. 

EMdeoce  considered,  and  held  sufficient  to  sus- 
tain a  verdict  of  murder  in  the  first  degree.— 
State  T.  Black  (Mo.)  340. 

TriaL 

Instruction  an  to  self-defense  krld  erroneous. — 
State  V.  Hopper  fMo.)  272. 

A  charge  on  circumstantial  evidence  hefd  not 
required.— Russell  v.  State  (Tex.  Cr.  App.)  159. 

Instruction  on  the  theory  of  self-defense  hrld 
rafficient.— Roller  v.  State  (Tex.  Cr.  Ai^.)  49<i. 

Instruction  that  accused  had  a  right  to  pur- 
sue deceased,  if  attacked  by  him.  and  continue 
to  stioot  until  he  believed  himself  out  of  dan- 
ger, h^d  sufficient.— Stanley  v.  State  (Tex.  Cr. 

Aop.)  519. 

It  is  not  error  to  fail  to  charge  as  to  the  pre- 
aomption  arising  from  the  use  of  deadly  weap- 
ons by  deceased,  where  an  instruction  is  giv- 
en that,  if  accused  was  attacked  by  deceased, 
he  mignt  kill  him  in  self-defeuse. — Stanley  v. 
State  (Tex.  O.  Anp.l  519. 

Instructions  reviewed. — Sims  v.  State  (Tex. 
Cr.  App.)  522. 

Instruction  as  to  presumption  arising  fmni 
use  of  pistol  hdd  proper. — State  v.  Bilk  (Mo.)  7l>4. 

An  instruction  on  a  trial  for  aiding  in  a  mur- 
der krtd  not  to  make  defendant's  guilt  dependent 
wholly  on  the  guilt  of  the  principal. — Baakett  v. 
Comnumweslth  (Ky.)  970. 

Charge  as  to  right  to  kill  in  self-defense  held 
proper.— Todd  v.  Slate  (Tex.  Cr.  App.)  1000. 

Where  there  is  no  evidence  of  manslaughter, 
failure  to  charge  the  law  of  inanslnugbter  is  not 
error.- Hart  v.  State  (Tex.  Cr.  Api».)  1105. 

Pallnre  to  define  "beat  of  passion,"  in  an  in- 
structiout  hdd  not  error.— State  t.  Rose  (Mo.) 


Refusal  to  require  tbe  state  to  produce  all 
the  eyewitnesses  of  a  homicide  Jirld  not  error. — 
Darter  r.  State  (Tex.  Or.  App.)  85t>. 

Viewing  the  locus  in  quo  of  the  homicide  by 
the  jury  while  deliberating  hHil  ground  for  new 
trial.— Darter  v.  State  (Tex.  Cr.  App.)  850. 

Appaal  and  error. 

It  in  harmless  to  overrule  a  single  objection 
to  evidence  of  threats,  where  other  abundant 
testimony  of  the  same  character  has  been  ad- 
mlttPtl  without. olijection.— -State  v.  Rapp  (Mo.) 
270. 

Where  testimony  as  to  dqfeased's  character 
for  honesty  was  stricken  out  on  motion,  no  er- 
ror was  shown.— Sims  v.  State  (Tex.  Cr.  App.) 
522. 

In  the  absence  of  evidence  that  the  jury  was 
affected  by  one  of  the  audience  writing  on  the 
window  the  M-onls  "Hang  him,"  the  judgment 
was  not  reversed. — Baskott  v.  Commonwealth 
(Ky.)  970. 

Where  all  the  evidence  tended  to  show  an  ac- 
tual killing  by  defendant  when  stealing  corn, 
an  instruction  on  manslaughter  was  unwar- 
ranted, but  not  prejudicial,  as  defendant  was 
convicted  of  murder.- State  t.  Black  (Mo.)  84a 

HOTELS. 

See  "Innke^>eti." 

HOUSEBREAKINQ. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See,  also,  "Adultery";  "DiToirc";  "Dower." 
Omv^ancea  between,  see  "Fraudulent  Convey- 
ances." 

A  huHband  is  liable  for  the  antenimtisl  debts  of 
his  wife.— Ferguson  v.  WiUiams  (Ark.)  1121!. 

The  wife,  her  husband  joining  her,  can  convey 
her  property  to  a  third  person,  with  the  under- 
standing that  that  person-  is  to  convey  it  to  the 
husband,  and  the  conveyance  thus  made  to  the 
husband  is  valid.— Wicks  v.  Dean  (Ky.)  397. 

Where  the  consideration  for  a  transfer  of 
judgments  was  a  conveyance  of  community  es- 
tate, the  husband  cannot  devest  the  heirs  of  the 
^•ife  of  their  interest  in  such  judgmentK  by  frfft. 
— McClure  v.  Bryant  (Tex.  Civ.  App.)  3. 

A  note  executed  by  a  married  woman  for  the 
amount  which  the  payee  had  paid  as  surety  for 
her  husband  was  not  binding  on  her.  and  there- 
fore a  note  executed  by  her  iu  lien  thereof  was 
without  consideration  and  unenforceable,  though 
execiitetl  fubaequent  to  a  Judgment  giving  her 
the  rights  and  powers  of  a  feme  sole.— Kussell 
V.  Rice  (Kv.)  IIO. 

The  fact  that  the  payee,  in  accepting  the  note 
of  the  wife,  voluntarily  released  the  husband, 
did  not  make  the  note  binding  on  her. — Russell 
V.  Rice  (Ky.)  110. 

Community  e«tate  of  the  surviving  wife  hrtd 
subject  to  administration,  so  that  the  title  to 
the  wife's  one-half  passed  at  administrator's 
sale.— Moody  t.  Looscan  (Tex.  Olv.  A|ip.)  GZi. 

A  sale  under  a  judgment  on  a  note  given  by 
a  husband  for  the  price  of  land  purchased  by 
him  passes  whatever  community  interest  the 
wife  has  in  the  land.— (MImore  v.  Medlenka 
(Tex.  CSV.  App.)  eiti. 

Where  a  husband  as  community  survivor  con- 
verted th,'  proceeds  of  the  homestead  to  h\n  own 
use,  the  children  might  recover  one-half  of  the 
proceeds,  with  interest  from  date  of  sale. — Rich- 
ardson V.  Overleese  (Tex.  CSv.  .\pp.)  308. 

Where  a  rammunity  survivor  who  had  given 
bond  filetl  an  additional  inventory,  ^aud  no  new 
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bond  waa  required,  as  additional  bond  giTen  by 
him  was  Toid,  and  did  not  release  the  luretiefl 
on  the  first  bond.— fiichardacm  t.  Orerleese  (Tex. 
dr.  App.)  3oa 

List  of  claims  agahiflt  a  communitr  estate  hrld 
not  admissible  to  aliow  the  existence  oC  claims, 
—Richardson  t.  Overleese  (Tex.  Civ.  App.)  308. 

One  who  wishes  to  establish  a  charge  on 
lands  for  a  icimbnrsement  of  commnnit;  fands 
expended  tn  their  aoqniHition  has  the  burden  of 
provine  such  expenditure.— Welder  t.  Lambert 
(Tex.  Snp.)  281. 

EridcQce  htld  to  show  that  a  certain  note  was 
the  separate  property  of  a  married  woman.— 
Clark  T.  Oullcn  (Tenn.  Ch.  App.)  204. 

Where  a  note,  the  separate  property  of  a  wife, 
pledged  as  collateral  for  a  husband's  debt,  was 
converted  by  pledgee,  the  wife  coald  maintain  a 
bill  to  bold  pledgee  liable  for  the  value  of  the 
note.— Clark  v.  L\illen  (Tenn.  Ch.  App.)  204. 

A  married  woman  may  mortgage  her  separate 
estate  for  her  own  debt— Blakemore  t.  Blake- 
more  (Ky.)  96. 

Land  conveyed  by  heln  to  a  wife  In  consid- 
eration of  the  relense  of  the  claim  she  has  as 
sole  legatee  against  the  estate  of  the  ancestor 
la  her  separate  estate. — O'Connor  v.  Vineyard 
(Tex.  Sup.)  485. 

Where  the  orii^in  of  the  title  precedes  the  mar- 
riage, land  acquired  during  the  marriage  Is  the 
separate  property  of  the  spouRe  in  whom  the 
title  originates,— Welder  r.  Lambert  (Tex,  Sup.) 
281. 

Under  the  Spanish  law,  propMiT  held  by  ^- 
ther  spouse  before  marriage  remaina  the  sepa- 
ra>te  property  of  such  consort,  and  the  sutns  of 
tiie  property  is  to  be  determined  by  the  origin 
of  the  tide.— Welder  v.  Lambert  (Tex.  8vp.) 

HYPOTHETICAL  QUESTIONS. 

See  "Bvidence." 


IDEM  SONANS. 

Names,  see  "Names.*** 


ILLEGITIMATE  CHILDREN. 

See  "Baatarda.** 


IMPEACHMENT. 

Of  witness,  aee  "Witnesses." 


IMPLIED  CONTRACTS. 

See  "Work  and  Labor." 

IMPRISONMENT. 

See  "Bail";   "False  ImpxiKmmenlf*;  "Habeas 

Corpus." 

IMPROVEMENTS. 

Allovaiice  or  recovery   of  compensation,  see 

"ICjiTtmcnt";  '"Trfspnss  to  Try  Title." 
Tiiens,  Koe  "Mechanics'  Liens." 

The  value  of  improvements  made  on  land 
should  be  estimated  at  the  time  of  tbe  acooont- 
lUK.  and  not  when  made.— Condit  t.  Maxwell 
(Mo.)  467. 

INCEST. 

The  prosecuting  witness  held  sufficiently  cor- 
roborated when  defendant  testifies  he  might 
have  had  connoctioa  with  her  in  his  sleep. — 
Boles  T.  State  (Tex.  Or.  App.)  517. 


Evidence  by  phy^ian  who  attended  praaecn- 
trix  that  her  child  resembled  defendant  keU  In- 
admissible.—Kll  pa  trick  T.  State  (Tex.  O.  App.) 
830. 

INCOMPETENT  PERSONS. 

See  *'XBBane  PerMoe";  "SpeDdthiUts.** 

INDEMNITY. 

See"Bafl";  "Gnaranty." 

INDICTMENT  AND  INFORMATION. 

Adulteration  <^  food,  see  "Adulteration." 

Particular  oflenses,  see  "Burglary";  "Disor- 
derly House";  "False  Pretenses";  "Ftargefy"; 
"Homicide" ;  "Intoxicating  Liqaors" ;  "Lar- 
ceny"; "Libel  and  Slander'^  "Robbery." 

Removal  of  mortgaged  propertr,  aee  "Chatty 
Mortgages." 

An  Indictment  chargiog  an  offense  in  the  din- 
jQDCtive  ia  bad.— Ganterberry  v.  State  (Tex. 
Ct.  App.)  522, 

It  is  too  late  to  object  to  dupUdty  in  an  in- 
dictment after  verdict.— State  t.  Wilson  Qlo.\ 

722. 

Where  the  first  count  of  an  indictment  allegenc 
that  it  was  presented  to  the  district  court  of  N. 
county,  the  allegatioa  need  not  be  repeated  in 
subsequent  counts.— Andenon  v.  State  (Tex.  O. 

App.)  824. 

An  allegation  that  an  offense  was  committed 
on  or  about  a  certain  day  keld  safficient.— Keith 
T.  State  (Tex.  Cr.  App.)  S49. 

It  is  not  necessary  tbat  it  appear  on  the  face 
of  an  incUctment  that  the  stand  jnrora  were 
•worn.- Hait  t.  Sutc  (Tex.       App.)  1105. 

A  count  la  not  double  if  it  charges  two  of- 
fenses, where  it  charges  but  one  anffidently. — 
State  V.  Knock  (Mo.)  235. 

Abandonment  of  first  connt  of  indictment  hrid 
not  to  prevent  reference  to  it  in  the  second 
connt  as  to  recital  of  stand  Jonns.— State  t. 
Knock  (Mo.>  235. 

The  state  was  not  required  to  elect  whether 
it  proceed  on  a  connt  charging  convernon  of 

money  held  by  defendant  as  b»ilee  or  on  a  count 
charging  defendant  with  fraudulently'  taldnK  the 
money  from  pronecutor. — Greenwood  v.  State 
(Tex.  Cr.  App.)  177. 

Where  it  was  unnecessary  to  set  ont  different 
state  of  facts  in  support  of  counts,  an  election 
is  unnecessary,— Brown  v.  State  (Tex.  Cr.  A.pp.\ 

176. 

Oomplaint  supporting  an  information  need  not 
be  made  by  officer. — Lindley  v.  State  (Tex.  C>. 
App.)  IGii. 

Since  it  Is  immaterial  whether  the  indictment 
be  signed,  the  county  attorney  can  ngn  it  in 
name  of  foreman  of  grand  jury.— Witneraiioon 
T.  State  (Tex.  Gr.  App^  164. 

An  Indictment  which  charges  two  offenses  in 
different  counts  held  not  duplicitoos. — ^Wither- 
spoon  T.  State  (Tex.  Or.  App.)  164^ 

INDORSEMENT. 

Of  bill  of  ezchanse  or  promisHKy  note,  see  "Bills 
and  Notes." 

INFANTS. 

See,  also,  "Adoption";  "Parent  and  CHiild." 

Where,  in  an  action  to  divide  land  amon^  in- 
fanta, a  sale  was  ordered  without  any  appli- 
cation therefor,  nnd  without  any  such  showing 
as  the  law  requires,  and  when  all  the  neces- 
sary parties  were  not  before  the  court,  the 
Jndgn^t  of  sale,  and  the  order  confirming  the 
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sal^  were  prttperiy  eet  udde  u  T<^d.— In- 
Snm  T.  WllsoD  (Ky.)  42a 

A  minor  Is  not  endtled  to  a  verdict  for  danutKifi 
Accnuiig  (lurinff  his  minoritr  if  he  has  a  motiier 
liTing  under  whose  chaijre  he  ia—Galf,  C.  St  S. 
F.  Ry.  Co.      JtdiDiwii  (Tex.  Sup.)  1067. 

TTiider  Qt.  Code,  i  126,  it  ia  error  to  render 
judjcttirat  against  an  infant  defendant  vithoat 
intrudoction  of  eridence.— Dever  t.  Derer  (Ky.) 

INFORMATION. 

Criminal  aocnsatlon,  see  "Indictment  and  Infor- 
matioD." 

INJUNCTION. 

Against  execution,  see  "Kxecntion." 

It  is  unnecessary  to  cite  sureties  on  an  In- 

j' unction  bond  to  answer  a  plea  of  reconvention 
n  order  to  render  Judgment  against  them  for 
damages  canted  by  the  injunction. — Smith  v, 
WUson  (Tex.  Clr.  Am.)  666. 

Injunction  will  not  issue  against  the  publica- 
tion of  the  result  of  a  local  option  election,  since 
the 'Statute  points  oui  a  dift*Tont  remedy  for 
contestintr  the  same.— Ex  parte  Mayes  (Tex.  Cr. 
App.)  83L 

Equity  will  grant  an  injunction  to  enforce  a 
poTenant  not  to  engage  in  a  particular  business, 
since  there  is  no  adequate  remedy  at  law.— An- 
derson T.  Rowland  (Tex.  Civ.  App.)  911. 

Plaintiff  need  show  damages  to  obtain  an  in- 
jnnction  to  enforce  a  covenant  to  refrain  from 
engaging  in  a  particular  business. — ^Anderson 
T.  Rowland  (Tex.  Ciy.  App.)  911. 

Citizens  of  a  town  held  entitled  to  sue  to  enjoin 
a  turnpike-road  company  from  imposing  unlaw- 
ful toll.— LonlBTtUe  ft  T.  Tamplke-Road  Co.  t. 
Boss  CEyJ  981. 

An  injoBCtion  lieid  properly  granted  to  restrain 
the  sale  or  voting  of  railroaa  stock  which  was 
▼oid,  under  Rev.^t  1895,  arts.  4584g,  45S11E.— 
Davis  V.  San  Antonio  ft  Q.  8.  Ry.  Oo.  (Tex.  Qv. 
App.)  1012. 

INNKEEPERS. 

Tilt'  common-law  lien  of  an  innkeeper  to  sociirc 
hiti  imy  tor  keeping  guests  does  not  secure  an 
account  due  hiui  for  board  under  a  special  con- 
iract.— Reed  v.  Teneyck  (Ky.)  'JSH. 

INSANE  PERSONS. 

Under  Kj.  St.  f  257,  a  petition,  in  the  name  of 
an  insane  asylum,  to  recover  the  board  of  a  pa- 
tient, which  follows  the  language  of  the  stat- 
ute as  to  the  estate  owned  by  the  patient,  is 
good  on  demurrer,  though  the  proceeding  ought 
to  hare  lieen  In  rem.  and  not  at  law.~<]entral 
Kentucky  Asylum  t.  Penick  (Ky.)  92. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors." 
Conveyances  by  insolvent  debtor,  see  "Fraudu- 
lent Oonv^ances." 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial." 

In  criminal  prosecutions,  see  "Orlmlnal  Law.** 

In  prosecution  for  homldde,  see  "Homicide." 

INSURANCE. 

A  mortgagee  Md  to  have  such  an  Interest  In 
the  property  as  wonld  entitle  him  to  collect  in- 
surance money.— Pan  Handle  Nat  Bank  v.  Se- 
cnrity  Co.  (Tex.  On.  App.)  15. 


Whm  policies  are  made  payable  to  a  mort- 
gagee, the  owner  and  the  insurer  cannot,  with- 
out the  mortgagee's  oonsont,  make  any  change 
in  the  policies  that  will  affect  its  rights.— Pan 
Handle  Nat.  Bank  t.  Security  Co.  (Tex.  Civ. 
App.)  US. 

Where  the  jrolicica  were  made  payable  to  n 
mortgagee  as  his  interest  might  upiiear,  hchl, 
that  a  sale  of  the  property  by  the  owner  without 
the  m(»tgagee'8  consent  did  not  forfeit  the  mort- 
gagee's right  to  enforce  the  policy.— Pan  Handle 
Nat  Bank  v.  Security  Co.  (Tex.  Civ.  App.)  13. 

An  allegation  that  a  clauKe  set  out  at  length 
was  attached  and  made  a  part  of  the  insurance 
policy  is  a  sufficient  allegation  that  the  clause 
constituted  a  part  thereof. — City  Drug  Store  v. 
Scottish  Union  ft  National  Ins.  Co.  iTex.  Civ. 
App.)  21. 

In  an  action  on  a  liCe  insurance  policy  pay- 
able to  creditor  as  his  intereat  may  appear, 
the  burden  is  on  administratrix  to  show  to  what 
extent  the  debt  has  been  paid. — Andrews  v. 
Union  Cent  Life  Ins.  Co.  (Tex.  Civ.  App.)  CIO. 

Where  a  life  policy  is  payable  to  a  creditor, 
the  fact  that  the  probate  court  set  aside  a  cer- 
tain portion  of  its  proceeds  to  the  widow  con- 
fers no  right  on  her,  superior  to  that  of  the 
creditor.— Andrews  r.  Union  Cent.  Lite  Ins. 
Co.  (Tex.  ClT.  App.)  610. 

The  insurer  cannot  escape  liability  on  the 
ground  that  its  agent  signed  the  name  of  the 

insured  to  the  application,  provided  he  did  so 
by  authority  of  the  insured.— Prudential  Ins. 
Co.  of  America  r.  Cummins'  Adm'r  (Ky.)  431. 

Where  a  policy  is  payable  to  the  i>er3«nal  rep- 
resentative of  the  insured,  the  fact  that  the 
premiums  are  paid  by  one  who  has  no  insurable 
mterest.  under  the  belief  that  the  inKiirance  Is 
for  his  benefit,  ilovs  not  render  the  policy  void. 
— Prudential  ln«.  Co,  of  America  t.  Cummins* 
Adm'r  (Ky.)  431. 

Waiver  of  proof  of  Iohs  under  conflicting  evi- 
dence hdd  a  question  for  the  Jury. — Phoenix  Ins. 
Co.  T.  Minner  (Ark.)  75. 

Tlie  ooBtrAot  In  sener»l> 

Where  a  paper  attached  to  the  policy,  aud  de- 
scribing the  goods  insured,  ni.ikes  the  policy 
subject  to  a  clause  attached  thereto,  such  clause 
is  a  part  of  the  contract,  and  constitutes  a  war- 
ranty.—City  Druj  Store  v.  Scottish  Union  &  Na- 
tional Ins.  Oo.  (Tex.  Civ.  App.)  21. 

The  same  rules  of  law  apply  in  the  construc- 
tion of  insurance  contracts  as  in  contracts  In 
general.— City  Drug  Store  v.  Scottish  Union  & 
National  Ins.  Co.  (Tex.  Civ.  App.)  21. 

Insurance  policy  construed,  and  hdd  not  to 
cover  personal  property  in  a  building  other  tlum 
that  described  in  the  policy.— British  America 
AsBur.  Co.  V.  Miller  (Tex.  Sup.)  60. 

Benzine  In  hotHos  for  doansiiig  iiuq>()!M's 
heid  included  in  terms  "drugs  ami  chcmicala," 
in  written  portion  of  fire  Dolicy.— I'htrnix  lux. 
Co.  T.  Flcmining  (Ark.)  4d4. 

Written  portion  of  a  polirr  controls  the 
printed  portion.— Phoenix  Ins.  Oo.  v.  Klemming 
(Ark.)  464. 

The  contract  is  complete  when  the  policy  is 
issued,  and  an  application  signed  thereafter 
drtos  not  relate  back  and  become  a  part  of  the 
origmal  contract  unless  there  is  a  considera- 
tion for  such  subsequent  act— Fire  Ass'n  of 
I^iladelpbia  t.  Bynum  CTez.  Dv.  App.)  579. 

Estoppel   or  walnr  of  rlsht  to  «Told 
policy. 

Kxaniination  of  books  of  insured  after  knowl- 
edge that  fireworks  had  lK>en  k^t  In  vifdntion 
of  conditions  of  policy  hfhl  not  a  waiver  of  for- 
feiture.—Phoenix  Ins.  Co.  V.  Flcmmlng  (Ark.) 
404* 
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AUccnHoiM  In  tht*  petition  A'M  not  to  plmd 
1  w.T-vfT  "f  n  forfritiire  <»r  nil  iti^iiriUifT  p>>li'T. 
— Ciiy  Dnitr  Store  t.  S<-otTish  I'uion  &  NatiDiml 
luit.  (>).  <Tfx.  OiT.  Aiip.(  21. 

An  (■xiiiiiiiiittiitn  nt  tlu>  iiisnnil  iini1<*r  ostb  will 

um  ('•iiislitiitf  ii  waiver  nf  a  fn/frimr**,  when  the 
iV.i-y  i-xpri'ssly  pruvi-li-i  lh;it  it  !»h;iU  not  bt> 
iflr!  tri  lid  s  >.--(  'iiv  Unii:  Stun'  v,  Scutt isb  I'tiioD 
&  Niitiorml  Ins.  Co.  (Tex.  Civ.  App.)  21. 

WlH're  till'  [K>licj.  atnl  a  wpanue  aerecnient 
tiiiiltT  wliii-li  tho  appniisctneDt  wart  nia«)e.  pni- 
riili-il  that  the  nppniiM-iiiont  Dlvmhl  ni>t  w  a 
waiver  ^i^  iiiiy  f<)rffitiirc,  the  iti-iiirer  by  enter- 
intr  into  siLch  npprjiisfiiieiit  did  not  waive  a  for- 
feiture.—City  Driifc  Stitre  v.  Si-i>tr;sh  Union  & 
Nutioaal  liin.  Co.  (Tex.  Civ.  App.i  'J\. 

Forfeiture  of  pnIi<->-  for  viohiiion  of  f<Hitliiiow 
ktlH  not  Wiitviii.— l*li<rnix  Ina.  Co.  t.  Flem- 
mitiF  (Ark.l  H'A. 

A  mWrepresentation  of  a  fiiet  exisiiim  at 
the  flate  of  a  poliey  is  waivt^t  l)y  the  tMnipany, 
if  its  asetit.  not  iM-hifC  in  colltwion  with  the 
insnrerl.  knows  th«>  faet.— Fire  Ass'n  of 

Philadelphia  v.  Brnum  iTex.  Civ.  App.l  579. 

Mntnml  benefit  Insnramcs. 

Where  u  ni<>iii)>er  of  a  fraternal  insuranee 
eouii  iiny  wait  exi>elle«I  bwaiiM*  of  excvKxive 
dritikiii'.;.  in  aeconlanee  with  the  iH>liv^,  it  ia  iui- 
niateri.'l  tlini  lit  wn.-.  iniiine  at  the  time  of  Lis 
exjiiiU  1  11.— Kei[  |  1-  v,  WiKxIliiea  of  the  World 
(Tex.  Civ.  (;ss. 

The  kiiowlcfitre  by  a  benefit  company  of  a 
meiiilier's  exei-.-sive  drinkiuK.  hinu  prior  to  the 
time  he  was  expelti-tl  Iherefur,  Jim-s  nut  eslup 
the  eoiiipany  to  set  up  the  faet  of  expnision, 
where  the  certificnte  pniviclwl  that  it  HhmiliJ  bp- 
eiiine  vnid  if  tin*  Imhler  ilrank  to  exeess.— Kenii>e 
V.  Woudmen  of  the  Wurld  (Tex.  l^v.  App.)  ii>9i. 

INTEREST. 

See,  iiIho,  "Uanry." 

An  insuranee  ronipanr  whirh  has  been  anbro- 
Knted  to  the  riRhtH  of  ioaured.  tiy  payment  of 
the  loss  and  aRstt;ninent  of  insured's  rlcht  of  ne- 
tiiiii  fur  dnmafies,  is  entitled  tn  iiiterent  on  tlie 
aniuniit  of  loss  paid  from  tlie  time  of  pnynient. 
— Textirkana  &  Ft.  S.  Ky.  (."0.  v.  Hartford  Ina. 
Co.  (Tox.  Cir.  App.)  533, 

A  street-railroad  comnanv.  rontraetiuj;  to  pay 
for  paving  between  the  rails,  must  jiay  only  the 
Ipcnl  rate  of  interest  on  baljini-e  due.— Honston 
City  St.  Ry.  Co.  t.  Storrie  (Tcs.  Civ.  App.l 

Interest  on  interest  eonpons  altaehe<l  to  trust 
'l<  eii  AW'/  not  eoltfctihte  after  a  sale  -if  pniiM'rty 
III!  ler  the  deed.— I»np  v.  Long  (Mo.)  341, 

INTERSTATE  COMMERCE. 

See  "CaiTiers";  "Commerce." 
Tax  oil  i-anvnss4'rH  for  ni>nn'«iident  nianufacttirer, 
see  ■■Ciiuiinerei'." 

INTERVENTION. 

After  disniissiil  of  cause,  sec  "DiHmiK»aI  and 

Neiisiiit." 

By  thini  jiersou  in  attachment,  see  "Attach- 
ment." 

INTOXICATING  LIQUORS. 

Evidence  held  to  show  that  bond  aoeompanying 
petition  for  li<|iior  lieeiise  was  approved  by  the 
conntil.— I)»vlippd  v,  Drewroy  (Ark.)  351. 

C'liinty  hil'l  subjpet  to  the  [imhiliirion  law, 
thoiiirli  there  was  no  iirnclamatKiii  of  the  resnlt 
of  tlio  seeimd  eieilion  cniilinninc  pndiihition.- 
Deokor  v.  State  iTex.  Cr.  App.)  845. 


I  Evidence  Md  Insufficient  to  entitle  petitionen 
to  niandamuti  coni|H'Ilinc  the  einnDaisxionfT^* 
e<kurt  to  onler  a  l<M-ai  uptiuo  Section. — Ad«raj«  t. 
Kelley  (Tex.  Civ.  Api>.)  .llS. 

Rev.  St.  188».  is  tsm.  3802.  3R93.  reqnirinff  ..f 

^  liqnor  sellers  an  oelh  not  to  adulterate  the 
nors.  Bpiily  to  drujjftwts  selline  liqaor  on  a. 
physician's  pres<-ri|ition. — 8tate  v.  Sommeni  iM.o.1 
797. 

'  Failure  of  the  commissioners'  conrt  to  des:^- 
nate  in  their  notice  the  particular  house  wbcn- 
a  liK^I  option  election  was  to  be  held,  aa  itn- 
vided  by  Rev.  St.  I8U5.  art  33Stk  did  not  is- 
validate  the  election.— Ex  parte  Maye*  CXex.  Cr. 
App.)  Kin. 

The  Aict  that  an  officer  scted  at  m  local  option 
{election  nnder  tbe  misnomer  of  "manaiter  of  th*- 
'  eieetton.**  instead  of  "presiding  officer.*"  k'H  not 
tu  render  the  ele<-non  subject  to  collateral  at- 
,  tack.— Ex  parte  Mayes  (Tex.  Cr.  App.)  831. 

The  legality  of  an  de<-lion  cannot  be  qoes- 
tioned  in  a  prosecntion  for  jrivinjr'away  l:qu>>rA 
at  aneb  elections.— Anderaon  v.  State  (Tex.  O. 
,  Ap^)  W». 

1     Act  April  21.  1SS8.  pennitting  Greenup  t-oan- 
,  ty  to  collect  a  liquor  license,  was  repeale<l  Ity 
the  charter  of  cities  of  the  sixth  class,  fixing 
the  liquor  license  in  anch  cities, — Bergmeyer 
I  Greenup  County  (Ky.)  82. 

The  term  "xale"  in  the  local  option  law  h»» 
I  referenc**  to  an  actual  sale  to  one  buying  at 
'  the  (tinnter.  whether  or  not  he  purchase  ma 
I  agent.— Bruce  t.  State  iTex.  Cr.  App.)  852. 

Criminal  proaeeatlcnu. 

An  indictment  for  riolsiing  tbe  local  <^>tioa 
law  hrld  not  defective,  because  it  erroneon^y  al- 
lefres  that  the  judge's  orticr  prohibited  sales  alwo- 
lutely.— Bateman  v.  State  (Tex.  Cr.  Ajh).!  2it(>. 

That  a  noointoxicating  compound  had  been 
sold  for  whisky  in  defendant's  county  is  unma- 
terial,  where  it  is  not  shown  to  l>e  the  same  sol<i 
to  prosecutor.— Satterfield  t.  State  (Tex.  Cr. 
App.l  21)1, 

i'ossefision  by  defenilunt  of  internal  revenue 
license  is  to  be  considered,  in  determining  hia 
Kuilt  on  Indictment  for  illegal  sale.— Barnes  t. 
State  iTpx.  Cr.  App.)  4»1. 

Conviction  fur  violating  loi-al  option  law 
must  show  that  tbo  law  was  in  force  when  thf 
sale  was  made— Scott  v.  State  (Tex.  Cr.  .\pi».) 
4!t5. 

The  identity  and  fact  of  agency  of  one  who 
unliiwfully  sold  liquors  in  defendant's  place  of 
buKiiiess,  in  his  Bhseoce,  must  be  shown  in  or- 
der to  eimvict  defendant.  —  Gerstenkom  t. 
Stale  iTex.  Cr.  App.)  501. 

The  fact  th-tt  there  are  two  indictiueDts 
against  accused  for  selling  liquor  on  different 
dates  to  the  same  party  hrld  not  to  alter  the 
nile  that  the  proaecution  is  not  required  to 
|irove  the  offense  was  committed  on  the  day  al- 
leged in  the  iudictmeut. — Loveb^  t.  State 
t'i  ex.  O.  App.)  508. 

The  prosecntion  is  not  required  to  prove  that 
liqnor  was  sold  on  the  day  alleged  in  the  in- 
dictment.—Loveless  V.  State  (Tex.  Cr.  App.) 

To  sustain  a  conviction  for  violating  the  local 
oiition  law,  there  must  be  proof  that  it  was  in 
force  at  the  time  aud  place  where  the  ofTeuse 
was  alleged  to  have  occurred, — Wartelsky  v. 
State  (Tex.  Cr.  App.)  510. 

One  who,  as  an  act  of  accommodation,  obtain- 
ed liquor  for  the  prosecuting  witness  from  a 
third  person,  but  had  no  interest  in  tbe  price 
paid  tnerefor,  hrld  not  gnilty  of  Tlolating  the 
local  option  law.— Trene  v.  State  (TVx.  Cr.  App.) 
S-Jl). 

Where  defendant  ordt'Pwl  beer  from  one  out- 
side the  county,  to  be  kept  by  4iim,  and  deliv* 
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-ered  to  the  pnrrhaRer  as  called  for.  he  did  not 
sell  the  beer  within  the  couiitj^. — Newbury  ▼. 
State  (Tex.  Cr.  App.)  MH. 

Indictment  for  givinft  iiwfly  whisky  on  election 
dsiy.  that  the  offense  was  committed  on  or  nbimt 
a  certain  election  day,  hrUt  sufficiently  definite. 
—Keith  V.  State  (Tex.  Or.  App.)  847. 

It  is  no  defense  to  a  prosecution  for  Riviu^ 
away  whisky  on  election  day  that  it  waa  not  done 
with  intent  to  influence  a  vote.— Keith  v.  State 
iTex.  Cr.  App.)  frl7. 

It  is  no  defense  to  a  prosecution  for  giving 
ftway  whixky  on  election  day  that  the  (river  liiil 
not  oM-n  the  whisky,— Keith  t.  State  (Tex.  (>. 
App.)  H47. 

One  sclliiuc  whisky  to  a  person  bnyiiiK  it  for 
another  violateti  the  local  option  taw.— Mrr.*od 
T.  State  (Tex,  Cr.  App.)  1000. 

The  sale  of  liquors  to  H.  is  no  bar  to  a  jtrose- 
4;ution  for  a  siile  lo  C.  made  at  the  same  time. — 
Benson  v.  State  fi'ex.  Cr,  App.)  108- 

It  is  no  defense  that  defendant  charKetl  with 
selling  llqnor  without  a  licenst-  M'as  only  an 
aKont.— Witberspoou  t.  Slate  (Tex,  Cr.  App-) 
104. 

To  sustain  eonviction  of  violating  local  option 
law,  the  record  must  show  that  it  was  in  force  in 
the  territOTy.— Tvrell  y.  State  (Tex.  Or.  App.) 
159. 

  E-rldenee. 

Admissibility  of  evidence  on  prosecution  for  il- 
legal sale  determined.— Benson  t.  State  (Tex. 
Or.  App.)  1U3. 

In  prosecution  for  a  violation  of  local  option 
law.  the  state  could  prove  that  the  liquor  waa 
iotoxlcating.— Benson  v.  State  (Tex.  Cr.  App.) 
167. 

Evidence  held  insufflclent  to  show  that  defend- 
ant sold  liquors  subsequent  to  levy  of  occupa- 
tion taxes.— Witherspoon  v.  State  (Tex.  Cr.App.) 
IWKt. 

Kvidence  held  insnffldent  to  stistein  a  convic- 
tion for  violating  the  local  option  law. — Reed  v. 
State  (Tex.  Cr.  App.)  1098. 

Kridence  lirld  Insnfficient  to  prove  a  sale  of 
whisky  by  defendant.— Johnson  v.  State  (Tex. 
Cr.  App.)  834. 

Kvidence  held  insufficient  to  show  violation  of 
local  option.— Moss  v.  State  (Tex.  Cr.  App.) 
833. 

Evidence  that  defendant  had  posted  up  in  bi» 
place  of  business  a  United  States  internal  reve- 
nue license  is  relevant  in  a  prosecution  for  vio- 
lating the  local  option  law.— Treue  v.  State  (Tex. 
Cr.  App.)  829. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  testimony  that  the  lifiuor  procured 
by  the  prosecuting  witness  was  drank  while  he 
was  not  present  held  admissible. — Morris  v. 
State  (Tex.  Cr.  App.)  510. 

Evidence  that  the  prosecnting  witness  was 
furnished  money,  with  which  bo  bought  alcohol 
from  the  accused,  hilti  admissible  in  a  prosecu- 
tion for  violating  the  local  option  law.— Morris 
V.  State  (Tex,  Cr.  App,)  510: 

In  a  prosecution  tor  illegal  liquor  selling,  tes- 
timony .showing  the  procurement  by  defendant 
of  L'liited  Staie.s  liquor  licenae  is  admissible. — 
Gcrstunkorn  v.  State  (Tex.  Or.  App.)  503. 

Evidence  held  sufGcient  to  instruct  on  the  the- 
itty  that  whisky  was  sold  in  defendant's  place 
of  business  either  with  his  express  or  implied 
toHsent.— Gerstenkorn  v.  State  (Te.\.  Cr.  App.) 
501. 

A  certified  copy  by  a  third  person  of  the  in- 
ternal revenue  license  records  is  com^tcnt 
evidence  to  idiow  the  issuance  of  a  particular 
license  included  therein.— Gerstenkorn  v.  State 
(Tex.  Cr.  App.)  501. 


On  prosecution  for  selling  liquors  in  Febru- 
ary, evidence  that  in  the  following  Septembo 
whisky  was  found  in  defendant's  place  of 
business  was  inndniissible. — Castleman  v.  State 
(Tex.  Cr.  App.)  494. 

Where  defendant  was  compelled  on  cross-ex- 
amination to  testify  that  he  had  taken  ont  n 
United  States  revenue  license,  it  w.-js  not  er- 
ror to  refuse  to  admit  him  to  explain  the  cir- 
cumstances under  which  he  had  taken  it  out. 
,  -Barnes  v.  State  (Tex.  Cr.  App.)  491. 

Where  information  charges  illegal  sale  to  one 
person,  evidence  of  a  sale  to  another  is  in- 
sufficient.—Pne  V.  State  (Tex.  Cr.  App.)  493. 

  TriaL 

An  Instruction  hM  not  based  on  the  pviilence. 
—Witherspoon  t.  State  (Tex.  Cr.  App.)  IfU. 

Defendant's  instruction,  whicli  could  not  af- 
fect him  favoratjly,  was  T»roi>er!y  refused, — 
\\'ither»poon  v.  State  (Tex.  Cr.  App.)  104. 

Instruction  defining  the  offense  in  pfo^ecution 
for  giving  away  whisky  on  election  day  hrld 
not  erroneous.— Keith  v.  State  (Tex.  Cr.  App.) 
847. 

Where  there  is  conflicting  evidence  whether 
certain  liquor  is  intoxicating,  instrnctlon  defin- 
i  ing  what  constitutes  intoxicating  liquors  held  er- 
roneous,—Decker  V.  State  (Tex.  O.  App.)  845, 

A  charge  that  local  option  was  in  force  held 
proper.- Newbury  v.  State  (Tex.  Cr.  App.)  843. 

Where  there  is  evidence  that  defendant  had 
a  revenue  license  to  sell  "malt  liguors."  it  waa 
error  to  charge  that  he  had  a  license  for  the 
sale  of  "intoxicating"  liquors.— Barnes  T.  State 
(Tex.  Cr.  Apn.)  491. 

JOINDER. 

Causes  of  action,  see  "Action." 

JOINT  TENANCY. 

See  "Tenan<g'  in  Common." 

JUDGES. 

See,  also.  "Courts." 

In  an  action  against  a  county  Judge  to  re- 
cover d.nmagefl  for  his  negligence  in  accepting 
an  insiiffloient  bond,  defendant  cannot  object  to 
the  admission  as  evidence  of  the  record  showing 
the  approval  of  the  bond,  on  the  ground  that 
the  record  was  not  signed  by  him  as  required 
by  the  statute, — Farley  v.  Lewis  (Ky.)  114. 

County  judge  hchi  not  disqualified  by  interest 
to  try  a  suit  brought  by  him,  as  nominal  plain- 
tiff, for  the  use  of  the  county.—McInnes  v. 
Wallace  (Tex.  Civ.  App.)  537. 

Under  Act  Dec.  29.  1849  (Hart.  Dig.  art. 
330),  where  the  chief  justice  of  the  county  court 
was  a  creditor  of  the  estate,  he  was  disqnali* 
fied  to  act  in  a  proceeding  to  sell  land  thereof. 
—Moody  V.  Looscan  (Tex.  Civ.  App.)  (i21. 

On  a  jH-osecution  for  violating  the  local  option 
1  law,  a  judge  is  not  disqualified  by  renson  of  pre- 
vious public  statements  and  actions  concerning 
such  law.— Bateman  v.  State  (Tex.  Cr.  App.) 
290. 

A  police  judge  whose  court  Is  one  of  special 
and  limited  jurisdiction  acts  without  jurisdiction 
in  issuing  an  ii-ttachnient  without  the  affidavit  or 
bond  required  by  the  statute,  and  is  liable  to  the 
defendant  therefor,  especially  where  he  is  both 
judge  and  clerk,  and  tlierefore  acts  also  as  a 
ministerial  officer.— Blincoe  v.  Head  (Kj'.)  374. 

Where  suggestion  of  disqualification  in  a  crim- 
inal case  involves  issue  of  fact,  defendant  should 
have  opportunit7  tc  sustain  his  allegation, 
though  the  Judge  knows  he  is  not  disqualified. — 
Benson  v.  State  (Tex.  Cr.  App.)  li>7. 
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Evidence  held  insufficient  to  slinw  disqnalifica- 
tioD  ot  jadge.— Benson  t.  State  (Tex.  Or.  App.) 


JUDGMENT. 

In  criminal  proaeciitlom.  we  "Criminal  Law." 

Review,  see  "Appeal  and  Error." 

Sahw  under  Jadgments,  see  "Jodiclal  Sales." 

Oonstitntionalitj  of  an  act  fixing  time  for  hold- 
ing court  cannot  lie  Questioned,  after  verdict, 
ter  motion  in  arrest  of  judgment. — Browning  r. 
Powers  (Mo.)  22i. 

A  motion  to  set  aside  a  default  Jadgment  may 
be  miide  nt  an;  time  dnring  the  term  at  which 
the  juilirniont  is  rendere<1.  —  Hlglesborger  t. 
Bailey  (Ivy.)  118. 

As  the  error  in  renderinft  judprment  for  • 
larger  amount  thnn  the  pteadiiitiB  authorize  Is 
correctihle  by  mutiim  in  the  cape  in  whioh  the 
judgment  was  rendered,  it  constitnten  no  de- 
fense to  the  surety  in  a  Imnd  eze<-nted  to  per- 
form the  iudgment.— Rei'1  v.  Farmers*  &  Ship- 
pers' Tobacco  Warehouse  (Ky.)  12i. 

A  jndgmeDt  against  one  joint  obligor  on  a 
note  does  not  work  a  merger  of  the  cause  of 
action  against  the  others,  under  the  statute.— 
Brainerd  v.  Bute  (Tex.  Civ.  App.)  575. 

Where  n  nonresident  is  served  in  a  foreign 
state  with  notice  of  suit  and  cop:r  of  petition, 
the  court  cannot,  on  failure  to  nppear,  render 
judgment  against  him. — .^ndrewt*  v.  Union 
CSent.  Life  Ins.  Co.  (Tex.  Civ.  App.)  610. 

Where,  In  action  against  married  woman, 
there  was  nothing  in  the  pleadings  to  apprise 
the  court  of  such  fact,  and  slie  did  not  appear, 
a  jutlirment  against  her  was  not  void.— I*  ocke 
V.  Sterling  (Tex   Civ.  App.)  611. 

A  judgnieiit  rendered  by  the  court  of  civil 
appeals  against  a  surety  on  an  appeal  bond, 
who  had  been  released  by  Bpi>elliint's  alteration 
of  the  bond,  was  not  abNnlutely  void,  since  the 
court  had  jurisdiction.— Rowlctt  r.  Williamson 
(Tex.  av.  App.)  624. 

Where  defendant  in  an  erroneous  judgment 
learned  of  the  judgment  during  the  term  at 
which  it  was  rendered,  but  did  not  apply  to  the 
court  for  relief  during  such  term,  he  could  not 
afterwards  enjoin  its  execution. — Rowlett  t. 
Williamson  (Tei.  CSv.  App.)  624. 

Ad  averment  In  the  notice  and  motion,  in  a 
proceeding  to  recover  a  fee  bill  illegally  char- 
ged, hrld  not  to  amount  to  an  arerment  that 
defendant  had  obtained  a  judgment  therefOr  in 
a  previons  proceeding.— E^Iand  t.  Bay  (Ky.) 
951. 

A  county  court  may  set  aside  the  order  enter- 
ed at  a  former  term  admitting  a  will  to  pro- 
bate, where  all  the  devisees  thereunder  and 
heirs  at  law  consent  thereto. — Louisvilte  &  X.  R. 
Co.  V.  Sander's  Adni  r  IKy.)  644. 

A  judgment  framed  in  accordance  with  the 
allegations  in  a  pleadinir,  but  varying  from  the 
verdict,  hrl'l  valid.— Williams  v.  Cileveland  (Tex. 
Civ.  App.)  ttSl*. 

ProcetHling  to  set  aside  a  judgment  cannot  be 
maintained  by  one  whose  rights  are  not  affect- 
ed by  the  judgmenL— McOhee  v.  Romatka  (Tex. 
Civ.  App.)  700. 

The  finding  of  a  court  under  Rev.  St.  1RS9, 
S  977.  as  to  recnlarity  of  city  organisuilion,  held 
to  make  the  order  entered  thereon  a  judgment 
—State  ex  rel-  Crew  v.  Fleming  (Mo.)  758. 

Validity  of  jiidgnient  against  county  not  af- 
fected by  improperly  directing  execution  against 
it.— Presidio  Coimty  v.  City  Nat.  Bank  (Tex. 
Civ.  App.)  nmt. 

The  judge's  signature  to  an  order  over  50 
years  old  will  be  presumed  genuine.— Pendleton 
T.  Shaw  (Tex.  Civ.  Ai^.)  1002. 


Judgments  of  the  county  court  in  the  adminis' 
tratioD  of  eo  estate  of  which  it  hn<  jurisdiction 
cannot  be  collaterally  attacked.— Uiu  t.  Grant 
(Tex.  av.  App.)  1016. 

In  action  on  collateral  note,  the  court  can 
render  judgment  for  the  amount  of  the  debt,  in- 
stead of  the  full  amount  of  the  note.— Green  v. 
Scottish-American  Mortg.  Co.  (Tex.  Or.  App.> 

319. 

Judgment  Of  county  court  in  proceediugs  to 
open  a  highway  held  not  open  to  collaterai  at- 
tack in  injunction  to  restrain  such  opening.— 
Bauble  T.  Ossman  (Mo.)  338. 

The  teniia  of  a  judgment  cannot  be  raried  by 
parol  testimony  in  a  coUatovl  suit.— Long  r. 
Long  (Mo.)  a41. 

Where  judgment  has  been  rendered  against  de- 
fendant for  want  of  verification  of  his  answer, 
he  Is  entitled  to  have  the  judgment  set  aside  upon 
a  showing  ttmt  his  failure  to  attend  court  to 
verify  his  answer  was  due  to  his  reliance  on  a 
written  agreement  to  submit  the  matter  in  con- 
troversy to  arbitrators.- Perry  v.  Fisher  (Ky.) 
37S. 

Where  the  titles  of  plaintiff  and  defemlant 
have  a  common  source,  plaintiff's  title,  being  su- 
perior in  point  of  time,  should  prevail.— Slone  v. 

Grider  (Ky.)  3S4. 

A  judgment  htJd  sufficient,  though  there  was  a 
I  clenrai  error  in  writing  plaintiffs'  names. — Bailey 
V.  Crittenden  (Tex.  Qr.  App.)  4W. 

A  petition  containing  an  averment  that  the 
note  sued  on  was  executed  by  defendant  Md  in- 
sufticent  to  sustain  judgment  by  default. — ^Bam- 
sey  V.  Drennnn  (Tex.  Civ.  App.)  587. 

A  jndfiment  by  default  eutered  on  a  petition 
not  good  on  general  demurrer  may  be  set  aside  on 
motion  during  the  term,  although  the  motion  wan 
not  filed  within  two  days  after  entry  of  judg- 
ment.—Ishmel  V.  Potts  (Tex.  Civ.  App.)  615. 

A  petition  not  good  on  general  demurrer  will 
not  support  a  judgment  tv  defonlL — Ishmel  v. 
,  Potts  CTex.  OLy.  App.)  615. 

Bes  Judicata* 

Where  plaintiff  recovers  against  a  telephone- 
company  for  erecting  its  line  in  street  by  au- 
thority of  the  state,  the  judgment  is  res  judi- 
cata in  a  subsequent  action  to  recover  as  fbr  a 
continning  nni<»iH-e. — Brown  v.  Sovthwestem 
Telegraph  &  Telephone  Co.  (Tex.  Civ.  App.)  59. 

A  judgment  empowering  a  married  woman  to 
trade  in  her  own  name,  rendered  in  a  pro- 
ceeding in  which  creditors  resisted  the  relief 
sought,  does  not  preclude  the  creditors  from 
attacking  the  validity  of  a  transfer  previously 
made  by  the  husband  to  the  wife. — Falkenbnrg' 
V.  Johnson  (Ky.)  SO. 

An  assignee  of  a  chose  !u  action  hrld  to  hare 
so  identified  himself  with  the  litigation  as  to  be 
concluded  thereby. — □eveland  v.  Heidenbeimer 
(Tex.  Civ.  App.)  551. 

A  judgment  of  nonsuit  does  not  bar  a  sub- 
sequent action  on  the  same  cause. — Brainerd  v> 
Bute  (I'ex.  Civ.  App.)  575. 

Recovery  for  boarding  held  not  a  bar  to  a  re- 
covery for  narsing  done  at  the  same  time  under 
a  separate  contract. — Schuster  v.  White's  Adm'r 
(Ky.)  959. 

Jiid^niient  held  not  reK  judicata  in  a  subse- 
quent action,  where  different  parties  were  in- 
volved.—I^uisville  Trust  do.  V.  Mnddox  (Kv.i 
632. 

A  judgmait  In  a  court  of  law  hdd  not  to  pre- 
clude a  defendant  from  thereafter  aRserang 
equitable  rights. — Owens  v.  Heldbreder  (Tex. 
Civ.  App.)  1079. 

A  defendant  misnamed  In  the  petition,  who 
appears  by  his  right  name,  and  makes  defense 
on  the  merits,  is  bound  by  the  judgment,  under 
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ReT.  St.  18S9,  i  21l3.-State  ex  rel.  Ziegeuheiu 
T.  Barr  (Mo.)  1045. 

Dismissal  "without  prejudice"  does  not  bar  a 
snbseqneat  action  on  the  same  groonda. — hons 
V.  Long  (Mo.)  341. 

A  plea  of  former  adjudication  is  not  sustained 
by  a  Hhowing  that  plaintifE  diBcontlnned  a  former 
action  for  the  same  cauBe  when  the  jurr  under 
ft  peremptorr  instruction  was  about  to  find  for 
defendant— Weingartner  t.  Miuoori  Lumber  & 
Mining  Co.  (Ky.yS56. 

Where  the  title  to  property  wu  determined  in 
a  claim  suit  from  vnich  no  appeal  was  taken, 
the  same  question  cannot  be  raised  in  a  sijbse- 
qaent  action.— Carson  t.  MeOormick  Hurestlng 
Mach.  Co.  (Tex.  Civ.  App.)  406. 

A  judgment  against  one  of  two  persons,  in  an 
action  for  negligence,  is  not  conclusive  as  to 
defendants'  rights  Inter  ae. — O'Rourke  T.  Lin- 
dell  By.  Go.  (Mo.)  254. 

JUDICIAL  NOTICE. 

See  "JDridence." 

JUDICIAL  SALES. 

The  oommisBioner  Is  not  entitled  to  compen- 
fiation  for  extra  services  in  preparing  and  mail- 
ing advertisementa  of  a  sale,  for  making  which 
be  has  been  allowed  the  fee  prescribed  by  stat- 
nte.— Wathen  v.  England  (Ky.)  92. 

The  comndssioner  if  not  entitled  to  compen- 
Afltion  for  work  done  after  making;  a  sale  of 
property,  in  the  absence  of  anythmg  to  show 
of  what  it  consisted,  except  that  be  "was  in 
court."— Wathen  v.  England  (Ky.)  92. 

A  technical  irregularity  in  an  order  appoint- 
ing a  DOnresident  attorney  will  not  affect  the 

{iurc!haaer*B  title.— R.  A.  RoUnson's  Bona  t.  Co- 
nmbla  Finance  ft  Tnut  Ca  (Ky.)  6S1. 

JURISDICTION. 

See  ''Appeal  and  Brror";  "Oonrts";  "Criminal 
Law.'' 

JURY. 

It  fa  not  error,  after  certain  jurors  have  dis- 
qualified themselves,  to  require  defendant  in  a 
criminal  case  to  select  a  jury  from  those  re- 
maining.—Thomson  V.  State  (Tex.  Cr.  App.)  837. 

When  a  jury  has  not  been  drawn  for  the 
term,  it  is  competent  to  order  the  sheriff  to  sum- 
mon a  jury  for  the  week.— Thomson  t.  State 
(Tex.  Cr.  App.)  837. 

Where  defendant  had  not  challenged  a  Juror 
for  cause  or  otherwise,  held  not  error  to  allow 
the  juror  to  act- Kngadt  T.  State  (Tex.  Cr. 
App.)  989. 

One  is  entitled  only  to  the  unmber  of  chal- 
lenges allowed  by  law  at  the  time  of  the  trial.— 
Edmonson  v.  State  (Tex.  Cr.  App.)  154. 

Miscondact  of  a  sheriff  in  sommoning  jurors 
cannot  be  reached  by  a  motion  for  continuance, 
but  is  ground  of  a  challenge  to  array,  under 
Code  Cr.  Proc.  1879,  art  624.— Bateman  v.  State 
(Tex.  Cr.  App.)  290. 

Where  one  of  the  jury  failed  to  answer,  and 

another  waa  selected,  and.  on  the  first  one's  re- 
turn, the  one  last  selected  was  discharged,  held 
there  waa  no  error.— Edwards  v.  State  (Tex.  Cr. 
App.)  293. 

Where  the  foreclosure  of  a  trust  deed  la  of  eq- 
uitable cognizance,  a  jury  trial  cannot  be  de- 
manded, under  Rev.  St.  1889,  8S  2131,  2132.- 
Long  V.  Long  (Mo.)  341. 

A  demand  for  a  jury  trial  was  held  to  have 
come  too  late. — Western  Uniua  TeL  Co,  r. 
Thompson  flex.  Civ.  Ajw.)  402. 


Rev.  St.  1895,  art.  1021)n.  authorizing  the  af- 
firmance of  an  excessive  Jutlsment  npon  the 
filing  of  a  remittitur,  ftrirf  not  to  impair  the  right 
of  trial  by  jura'.— Texas  ft  N.  O.  R.  Co.  v.  Syfan 
(Tex.  Sup.)  Id64. 

JUSTICES  OF  THE  PEACE. 

Petition  for  certiorari  to  justice  of  the  peace 
hdd  to  nifficlently  show  that  eatn  of  judgment 
by  justice  was  an  Injustice  to  petitioner.- Parlin 
ft  Orendorff  Co.  t.  B^ows  (Tex.  Civ.  App.)  683. 

Petition  for  certiorari  to  justice  of  the  peace 
Md  to  sufficiently  set  out  the  names  of  the  par- 
ties.—Parlin  &  Orendorff  Co.  t.  Bellows  (Tex. 
Civ.  App.)  G93. 

Petitioner  hdd  not  guilty  of  laches,  so  as  to 
bar  remedy  by  certiorari.— Parlin  ft  Orendorff 
Co.  T.  BeUowB  (Tex.  CIt.  App.)  S8& 

JUSTIFIABLE  HOMICIDE. 

See  "Homicide." 

LACHES. 

See  "Equity"!  "Justices  of  the  Peace";  "New 
Trial"'  "T<«-hi 


^Trusts. 


LANDLORD  AND  TENANT. 

Advene  possession  by  tenant,  tee  "Adverse  Pos- 
session.^' 

Under  Rev.  St.  1895,  arts.  3235,  3261,  the 
lessor  of  a  vacant  lot  has  no  lien  on  improve- 
ments erected  thereon  by  the  tenant.— Meyer  v. 
O'Dell  (Tex.  Civ.  App.)  545. 

Where  the  mortgagor  had  permission  from 
the  landlord  and  the  mortgagees  to  sell  part  of 
the  mortgaged  property  to  discharge  the  land- 
lord's lien,  such  lien  was  released  to  the  extent 
of  the  amount  sold. — ^Walhoefer  ▼.  Hobgood 
(Tex.  av.  App.)  566, 

In  action  to  recover  rent,  where  tenant  relies 
on  payment  to  a  third  person,  Judgment  en- 
joinmg  such  third  person  from  collecting  the 
rent  held  admiBBible.—ThomaB  v.  Jndy  (Tex.  Civ. 
App.)  890. 

Though  a  distress  warrant  is  wrongfully  lev- 
ied, yet  if  the  distrained  property  is  left  in  ten- 
ant's charfte,  be  cannot  recover  for  injury  to  it 
through  his  own  negligence. — Thomas  v.  Judy 
(Tex.  av.  App.)  890. 

A  bond  for  distress  does  not  secure  costs.— 
KeUey  v.  King  (Tex.  Civ.  App.)  915. 

A  landlord  held  not  entitled  to  a  lien,  as 
against  creditors,  for  sums  paid  by  the  landlord, 
as  surety  on  the  tenant's  account,  for  supplies 
fliid  money  loaned.— Kelley  v.  King  (Tex,  Civ. 
App.)  915. 

The  date  of  the  filing  of  a  bond  in  distress 

Eroceedings  hrld  to  control  the  date  of  the 
ond,  on  the  question  when  the  bond  was  exe- 
cuted.—Kelley  T.  King  (Tex.  Civ.  App.)  915. 

Where  the  lessor  and  lessee  had  mlaunderatood 
each  other  as  to  the  property  leased,  the  lessee 
had  the  right  to  abandon  the  lease.— Colston  t. 
Louisville  Trust  Co.  (Ky.)  377. 

To  authorize  the  recovery  of  double  damages 
for  a  distress  for  rent  not  due,  the  petition  must 
recite  the  statute.— Garnett  v.  Jennings  (Ky.) 
382.  e    ^  / 

Hie  landlord  is  entitled  to  nothing  for  gather- 
ing his  share  of  the  crop  if  it  was  through  his 
fault  that  the  tenant  failed  to  gather  It. — Garnett 
V.  Jennings  (Ky.)  382. 

Conditions  of  lease  construed.— Bector  t.  Ber- 
naschtna  (Ark.)  222. 
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A  dUitresH  warrant  \n  "iiiijuxtlr,"  nnil  uot  "illt^ 
Kallj-,"  8ue<l  out.  n-bpro  it  is  for  nil  Hninunt  lartre- 
ly  in  excesM  of  the  sum  due,— Md'eer  v.  Young 
<Tex.  Civ.  App.)  1»4. 

UNDS. 

Hee  "Public  Lands.  " 

LARCENY. 

See,  also,  "False  Pretensee":  "Rolilwry." 

Property  left  in  owner's  room  duriuK  his  ab- 
sence in  another  state  remains  in  his*  eon- 
Htnu-tive  posseHsiuQ. — Webb  v.  State  (Tei.  Cr. 
App.)  408. 

A  cbHr^e,  in  a  prosecution  for  theft,  that 
the  jury  must  believe,  beyond  a  reaeonable 
doubt,  that  the  defendant  nloue,  or  with  oth- 
em,  took  the  property.  i»  xiiflicieut  in  reicard  to 
the  takitix.— Rmfth  t.  State  (Tex.  Cr.  App.) 

r>ao. 

In  a  proBt>eutioti  for  theft,  property  alleiced  to 
have  bw-n  stolm  Is  estimated  at  toe  market  value. 
—Smith  V.  State  (Ti>z.  Cr.  App.)  520. 

One  who  had  the  custody  of  an  animal  held 
not  to  be  a  special  owner,  so  aa  to  vitiate  an  in- 
dictment charging  defendant  with  the  taking 
from  the  poKBOssiun  of  another, — Willis  v. 
State  (Tex.  Cr.  App.)  8l»(i. 

Kvidence  hrhl  to  sbow  possexsiou,  as  chnrged 
in  the  indictment.— Willis  v.  State  (Tex.  Cr. 
App.)  tm. 

In  an  action  for  larceny  of  moQey,  a  general 
description  ia  sufficient- State  t.  Boyce  (Ark.) 

Indictment  for  petit  liirceuy  held  suffleient, 
though  it  did  nut  charge  that  the  taking  waH  "fe- 
loniously" done.— State  T.  Boyce  (Ark.)  104.S. 

Failure  to  instruct  rMpecting  tircumsttintial 
evidence  held  not  error.- WUIiams  t.  State  (Tex. 
Cr.  App.)  1103. 

Evidence  on  prosecution  for  theft  of  hog  ht-itl 
to  support  conviction.— Ciooppr  v.  State  (Tex.  Cr. 
App.)  1109. 

Testimony  of  an  accomplice  that  defciiduut 
stoic  an  article  held  suffieiently  corroborated.  - - 
Tave  T.  State  (Tex.  Cr.  App.)  178. 

One  is  not  an  accxMUpUce  where,  immediately 
after  another  has  stolen  an  article,  he  steali*  a 
similar  article  himself.— l^ve  t.  State  (Tex.  Cr. 
App.)  im 

Sufficiency  of  charge,  on  explanation  as  to 
poB-session  of  stolen  property,  connidercd. — Clay- 
ton V.  State  (Tex.  Cr.  App.)  105. 

Instructiou  that  it  must  be  shown  that  ac- 
cuBcd  was  guilty  of  the  original  taking,  and  that 
no  Hubseqnent  connection  with  the  pro^rty 
woukl  make  him  guilty,  heid  proi>erly  denied. — 
Wright  V.  State  (Tex.  O.  App.)  101. 

Evidence  held  to  sufficiently  nninect  defendant 
with  the  original  tsKing.— Wright  t.  State  fres. 
Cr.  App.)  ITtl, 

Aitniixsibility  of  evidence  detemiinod. — Wright 
V.  State  (Tex.  Cr.  App.)  l."il. 

Evidence  as  to  acts  of  defendant,  a  month  aft- 
er the  alleged  offense,  hild  inadmissible.— Spill- 
man  V.  State  fPex.  Cr.  App.t  150. 


UW  OF  THE  CASE. 

See  "Appeal  and  Error." 

LEASES. 

See  ''Landlord  and  Tenant" 


LEVY. 

Of  execution,  see  "Execution." 
Of  taxes,  see  "Taxation." 


LIBEL  AND  SUNDER. 

Sur\-iviil  of  action  for  libel,  see  "Abatement  and 

Revival." 

An  indictment  for  libel  Md  insufficient,  under 
Pen.  Code  1S>5,  art.  727,  as  not  conveying  the 
idea  of  one  or  more  specific  grounds  therein 
meniiuned.— Byrd  v.  State  (Tex.  O.  App.)  521. 

The  whole  of  a  paper  containing  an  alleged 
liliel  hrhl  admissible  to  show  the  animtia  of  de- 
fendant.—Byrd  V.  State  (Tex.  O.  App.)  521. 

One  to  whom  <-aii8e  of  action  for  libd  sor- 
rlves  niny  recover  for  mental  anguish  of  de- 
feased.— Houston  Printing  Co.  t.  Dement  (Tex. 
Civ.  App.)  5.18. 

Verdict  of  $1,000  for  libel  charging  horse 
theft  is  not  exeetwive. — Honxttm  Printing  Co.  v. 
Dement  (Tex.  Civ.  Apn.)  5.18. 

A  schedule  of  bnildings  fumishod  by  an  agent 
to  his  principal  in  the  course  of  his  dnticK  is  a 
privileged  communication.— Scbuize  v,  Jalunii-k 
(Tex.  Civ.  App.)  580. 

Evidence  that  the  publisher  of  a  libel,  who 
charged  a  violation  of  the  local  option  laws, 
was  informed  thereof  by  his  agent  in  hb 
line  of  duty.  Is  a<1niissible  to  mitisnte  the  dam- 
ages.—Schulze  T.  Jakmick  H^ex.  Civ.  App.)  580. 

la  an  action  for  a  liltel  that  plaintiff  ran  ■ 
"blind  tiger"  in  his  building,  the  general  re- 
pute'to  that  effect  is  ndniissible  in  mitigation  uf 
damages.— Schnlze  r.  Jalonick  (Tex.  Civ.  App.t 
580. 

The  publication  by  defenilant  of  another  libel  in 
no  wise  oonne<'ted  nith  the  one  at  issue.  Is  imoa- 
terial.— Schulze  v.  Jalonick  (Tex.  Civ.  App.)  5l<ti. 

The  publication  itself  is  the  best  evidence  of 
a  libel.— Schulze  v.  .Talonick  (Tex.  dv.  Apn.> 
580. 

Evidence  that  def?udant.  on  other  oocaKitm^ 
besides  the  one  alleged  in  the  indictiucnt  for 
slander,  made  simitar  statements  to  others,  A'W 
admissible.— Collins  r.  State  <Tex.  Cr.  App.) 
846. 

In  a  prosecution  for  slander,  where  the  mean- 
ing of  the  Inii^unge  used  was  manifest.  A«M  not 
error  to  permit  the  witness  to  whom  it  was  ut- 
tered to  state  what  he  understood  defendant  i-i 
mean  thereby.— Oillina  t.  State  tTex,  Cr.  App.l 
840. 

It  is  not  error  in  a  prosecution  for  slander 
to  charge  that  the  law  presumes  the  cha»tity 
of  everj-  woman.— Cblllns  v.  State  (Tex.  Cr. 
App.)  846. 

On  a  trial  for  slandering  M..  held  not  error  to 
reject  evidence  of  P.'s  reputation,  which  was  in- 
cidentally involved  in  the  wonls  uttered. — O*'- 
lins  T.  State  (Tex.  Cr.  App.)  846. 

Under  an  indictment  which  alleged  that  the 
slanderous  language  was  uttered  to  B.  and  di- 
vers other  persons  not  named,  it  need  nut  be 
proven  that  any  one  other  than  B.  waa  preicent 
ut  the  time  of  the  publication.— Collins  t.  State 
(Tex.  Cr.  App.)  SW. 

LICENSES. 

Liquor  licenses,  see  "Intoxicating  Liquors." 

One  running  a  "move  wagon"  himself,  en- 
gaged ill  moring  furniture  from  house  to  bonse. 
was  hrhl  not  to  let  a  wagon  for  hire,  snbjectmc 
him  to  payment  of  a  license  under  article  5<Vt9, 
fiuUL  31.  Acts  '25th  I^.— Orr  t.  State  (Tex.  Cr. 
App.)  UO'2. 
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An  onler  levying  an  occiiiintion  tax  hvltl  suffi- 
cient, without  spedfrlng  the  different  oeciipii- 
tions  taxed.— Witberspuou  t.  State  (Tex.  Cr. 
App.)  104. 

LIENS. 

Attornej's  iien  for  fees,  aee  "Attorney  and 
Client." 

Mechnnicfl'  iien«.  see  "Mechanics'  Liens." 

Mortgage  liens,  see  "MortgaRea." 

Of  factor  for  commiiwion,  see  "Fat'tors." 

Of  hotelkeepers,  see  "Innkeepers." 

On  criminal's  estate  to  perMMi  injured  by  crime. 

see  "Uamishnient." 
On  homestead  for  ImprovementB,  Bee  "Ilonw'- 

stead." 

Vendors*  liens,  see  "Vendor  and  Purchaser." 
Waiver  of  lien  on  personalty,  see  "Chattel  Mort- 

LIFE  ESTATES. 

It  is  the  duty  of  a  life  tenant  to  keep  down 
the  interest  on  an  incnmbrance. — Parriah  v. 
Ross  (Ky.)  134. 

The  costs  of  a  life  tenant,  incurred  in  a  litiga- 
tion over  her  interest,  c-auiiot  be  paid  out  of  the 
body  of  the  estate,  but  must  be  |inid  out  of  the 
Income. — Bates  v.  Rider  [Ky.)  WStt. 

Where  a  life  tenant  conveys  land  to  another, 
the  grantee  takes  an  estate  limited  by  the  life 
of  Ym  grantor.— Morris  t.  Eddios  (Tex.  Civ.  App.) 
203. 

LIMITATION  OF  ACTIONS. 

See.  also,  "Adverse  Possession.'* 

The  statute  prescribins  the  limitation  of  ac- 
tions for  the  recovery  of  real  estate  applies  b.v 
analogy  to  actions  to  supply  lost  deeds  to  real 
estate. — Brandenburg  t.  McQuire  (Ky.)  96. 

Tlie  rule  that,  where  the  legal  title  to  land 
held  by  a  tru»tpe  is  barred  by  limitations,  the 
eqnitable  interests  will  also  be  defeated,  though 
the  cestui  que  trust  is  an  infant,  applies,  though 
the  person  vho  holds  the  land  is  a  constructive 
trustee,  by  reason  of  having  purchased  from 
the  actual  trustee,  with  knowledge  of  his  viola- 
tion of  the  trust.— Willson  T,  Ijoulsvllle  Trust 
Co.  (Ky.)  121. 

An  amended  petition,  by  which  sevcnil  plain- 
tiffs were  omitted,  hrld  not  to  cuustitute  a  new 
action,  which  would  Invoke  the  statute  of  lini- 
itntiooa.- Triplett  v.  Morris  (Tex.  Civ.  App.) 
fl84. 

A  will  directing  the  executor  to  sell  lands,  and 
distribute  the  prnrceds  among  testator's  chil- 
dren, does  not  give  a  naked  power  to  sell,  but 
creates  a  trust,  and  therefore  the  statute  of 
limitations  does  not  apply  to  an  action  to  com- 
pel the  administrator  with  the  will  annexed  to 

Sny  the  money  received  by  him  for  the  land.— 
[cRoberts  v.  CarneiU  (Ky.)  442. 

Defense  of  deficiency  in  acreage  in  action  for 

grice  is  not  barred  by  the  fact  that  limitatlouH 
are  run  agniuKt  prosecution  of  claim  for  de- 
ficiency.—Hynes  V.  I'ackard  (Tex.  Civ.  App.) 
548. 

Where  the  failure  to  pay  the  porchase-mouey 
note  rti-st  falling  due  matured  the  otlicrs.  a 
complaint  on  all  the  notes,  brouglit  more  than 
four  years  after  such  failure,  is  subject  to  the 
four-years  statute.— Dodge  Signor  iTex.  Civ. 
App.)  im. 

That  the  debt  is  barred  by  limitutions  may  not 
prevent  the  foreclosure  of  the  security. — Long  v. 
Long  (Mo.)  Ml. 

One  who  subsequent  to  a  written  lease  became 
B  [partner  with  the  lessees,  but  did  not  agree  in 
writing  to  pay  the  rent,  was  uot  bound  on  a 
written  lease  within  the  statute  of  limitations. — 
Cfdston  T.  Louisville  Trust  Co.  (Ky.)  377. 


<    The  four-years  statute  kiiit  nut  to  apply  to  n 

:  petitinn  to  recover  laud  sold  under  a  trust  sale. 
,  oo  the  ground  that  the  deed  made  by  the  trustee 
'  WHS  void. — Chandler  v.  Peters  (Tex.  C3v.  App.) 
i  8ti7. 

I  Action  against  purchaser  of  Innd  assuming  as 
uart  of  the  consideration  a  mortgage  thereon  is 
barred  after  two  years.— Beitcl  v.  Dobbin  (Tex. 
av.  App.)  21*0. 

Rev,  St.  1889,  S  (J7S4.  allowing  a  year  in  which 
to  bring  another  action  after  a  nonsuit,  is  an  ad- 
dition to  time  allowed  by  other  sections  of  the 
limitation  law.— Long  v.  Long  (Mo.)  341. 

Compntation  of  period  of  limitation. 

The  richt  of  action  to  supply  ii  lost  deed  ac- 
crues upon  the  destmctioQ  or  mutilation  of 
the  dwd  or  writing  sought  to  be  supplied,  and 
the  statute  commences  to  run  from  such  de- 
struction, or  as  soon  as  the  loss  is  discovered,  or 
can  b.v  the  exercise  of  rcasonnlilc  diligence  bi- 
discovered. — Brandenburg  v.  Mctiuire  (Ky.)  i36, 

Tlie  statute  does  not  commence  to  run  against 
a  cause  of  action  on  an  implied  covenant  against 
incumbrances  nntil  a  sale  under  judicial  pro- 
ceedings foreclosing  the  incumbraiice.~Seibert 
V.  Bergman  (Tex.  Sup.)  63. 

Where  plaintiff  bjr  a  supplenu'Utal  petition 
asserts  a  different  title  to  a  piano  which  has 
been  In  the  adverse  possession  of  defendant, 
limitations  run  until  the  filing  of  the  supple- 
mental petition.— Estey  v.  Fisher  fTex.  CIt. 
App.)  555. 

The  statute  hel4  not  a  bar  where  the  suit  was 
commenced  in  time,  though  an  amended  petition 
was  filed  after  the  statute  had  run. — Long  v. 
Long  (Mo.)  341. 

The  statutoiT  limitations  as  to  trust  deeds  is 
not  shortened  hy  a  subrogation  of  the  creditor's 
rights.— Long  v.  Long  (Mo.)  341. 

Ignorance  of  the  invalidity  of  a  contract  held 
not  to  toll  the  statute,  as  to  recovering  back  pay- 
ments that  had  been  made  on  the  contract— 
Kayner  Clattie  Co.  v.  Bedford  (Tex.  av.  App.) 
410. 

Limitations  begin  to  run,  agsinst  the  right  to 
recover  money  paid  under  a  void  contract,  from 
the  time  of  payment.— Rayner  Cattle  Co.  v.  Beil- 
ford  (Tex.  Civ.  App.)  410. 

Right  of  action  by  heirs  against  adverse  holder 
of  homestead  abiindtmed  by  widow,  of  which 
they  have  notice,  accrues  when  abandoned,  and 
not  at  widow's  death.- Killeam  Carter  (Ark.) 
1032. 

Limitations  do  not  begin  to  run  against  right 
to  sue  on  cnvennnts  of  warranty  against  incum- 
brances nnt'l  the  land  is  sold  under  the  Jtldg- 
ment  enforcing  the  mc  umbra  nee. —Seiliert  v. 
Bergman  (Tex.  Civ.  App.)  872. 

IJmitatioiis  do  not  begin  to  run  against  a  re- 
mainder-mnn  to  deprive  him  of  title,  in  favor  of 
the  grantee  of  a  life  tenant,  until  the  death  of 
the  tenant. — Morris  v.  l<^ldins  iTex,  Civ,  App.) 
203. 

Action  by  heir  to  remove  administrator  kHd 
not  to  prevent  running  of  statute  as  against  ad- 
ministrator in  faviir  of  grantee  of  heir  of  certain 
land  of  dccetient.— Bowen  v.  Kirkland  (Tex.  Civ, 
App.)  181 ». 

A  promise  by  defendant,  who  had  received 
property  by  devise  from  her  father,  to  pay  a 
debt  of  her  father  evidenced  by  note,  being 
muile  within  the  statutory  period,  had  the  effect 
to  ixtrnd  the  period  nf  limitation. — Blakemore 
V,  Hhikemore  (Ky.)  90. 

Pleading  and  evldenoe. 

The  defendant  cannot  avail  himself  of  the 
statute  of  limitation  by  demurrer,  where  the 
petition  does  not  show  that  the  statute  might 
not  be  avoided.— BrAndenbnrg  t.  McUuire  (Ky.) 
90. 
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Erery  fact  necessaij  to  abow  IlmitatiODS  miiBt 
beproTed.— Barnett  t.  Bonston  (Tex.  CIt.  App.) 


Defendants  caonot  claim  the  benefit  of  the 
statute  applicable  to  suretiea  unless  they  allege 
facts  showing  thdr  anretrshlp.— Bouon  t. 
Mctcalr  (Ky.)  423. 

A  party  cannot  take  advantase  of  eTidence 
aToidinK  the  Btatnte,  unless  a  plea  In  avoidanc-e 
is  interposed,— Dodge  t.  Signor  (Tex.  Civ.  App.) 

LIQUIDATED  DAMAGES. 

For  breach  of  contract,  see  "Contracts.'* 


LIQUORS. 

See  "Intozicnting  Liquors." 


LIS  PENDENS. 

Action  by  heir  to  remove  administrator  la  not 
lis  pendens  as  to  a  purchaser  of  decedent's  land 
from  tbe  heir.— Bowen  t.  Kirkland  (lex.  Qt. 
App.)  189. 

LIVE  STOCK. 

8m  ^^rrlers":  "RaUroada." 

LOAN  COMPANIES. 

See  "BUls  and  Notes";  "Bnflding  and  Loan  As- 
aodatioas.'* 

LOCAL  LAWS. 

Ree  "Conatitntional  Law";  ''Statntea.'* 


LOCAL  OPTION. 

See  "Intoxicating  Liquors." 

LUNATICS. 

ee  "Insane  Persons." 


MALICIOUS  PROSECUTION. 

SeOf  also,  "False  Imprisonment" 

Advice  of  counsel,  fairiy  obtained,  and  acted 
on  in  good  faith,  held  a  d^enae.— Mesker  t.  Mc- 
Court  (Ky.)  975. 

One  maliciously  procuring  warrant  for  arreat 
of  another  held  not  liable  to  an  action  therefor, 
if  he  acted  on  probable  cause.— Mesker  t.  Mc- 
Oourt  (Ky.)  975. 

Probable  cause  is  a  question  of  law,  and  should 
not  be  submitted  to  the  jury,  but  only  tbe  exist- 
ence of  the  facts  on  which  the  plea  is  based.— 
Alexander  v.  Reid  (Ky.)  211. 

It  was  error  to  permit  tbe  attorney  in  his 
statement  to  the  jury  to  read  the  indictment  as 
evidence.— Alexamler  v.  Reid  (Ky.)  211. 

Where  plaintiff  was  prosecuted  for  falsely 
swearing  that  a  check  signed  by  him  In  blank 
bad  been  changed  to  a  note,  it  was  error  to  ad- 
mit testimony  as  to  plaintiff's  habit  of  using  the 
word  "note"  for  "cheek"  or  "check"  for  "note." 
-Alexander  t.  Reid  (Ky.)  211. 

HMdence  recited  held  to  show  probable  cause. 
-Alexander  t.  Reid  (Ky.)  211. 

MALPRACTICE 

LlabiUtr  of  carrier  for  malpraetloe  of  ^lystdan, 
see  "Carriera." 


MANDAMUS. 

Mandamus  will  not  Issue  to  compel  the  coun- 
ty Huperintendent  to  approve  a  salary  voncher. 
when  no  appeal  has  been  taken  to  the  staie  ^o- 
porintendeiit. — Plammer  T.  Gholson  (Tex.  Civ, 
App.)  1. 

Mandamus  JiHd  property  dented  where  the  re- 
lator, in  legal  contemplation,  was  left  In  na 
worse  position  without  the  writ  than  be  wonld 
be  should  It  lasne.— Arkansas  Bnildinc  &  Loan 
Ass'n  T.  Madden  CFez.  Sup.)  823. 


MANSUUGHTER. 

See  "Homidde." 


MARRIAGE. 

See  ••Dlvowe.*' 


MARRIED  WOMEN. 

See  "Husband  and  Wife." 


MASTER  AND  SERVANT. 

See,  also,  "Work  and  Labor." 

Master's  liability  for  IbJuxt  to  aemnt. 

Where  plaintiff  was  Injured  by  being  accident- 
ally pushed  off  the  steps  of  the  pay  car  of  de- 
fendant company  while  going  to  be  paid,  hdd, 
that  tbe  iramnany  was  not  Eiwty  of  negl^noe.— 
St.  Louis,  L  M.  &  &  Rj.  Go.  T.  FeisuaiHi  (AA.) 
1123. 

Where  the  n^llgence  of  the  master  Is  a  con- 
curring cause  of  an  injury  with  tbe  negUgence 
of  a  fellow  serrant.  the  maater  is  UaUe. — Ual- 
veston,  H.  A:  S.  A.  Ry.  13o.  r.  Jadmon  (T^  Or. 

App.)  1072. 

Ijiability  of  master  for  defects  in  machinery 
determined.  —  Hoepper  t.  Southern  Hotel  Co. 
(Mo.)  257. 

Where  a  company  sold  property  to  another. 
lM>th  remaining  for  a  time  in  possesion,  both 
were  lialtte  for  an  injury  to  empIoy& — San  An- 
tonio Waterworks  Co.  v.  White  (Tex.  Or.  Am.) 
181. 

Liability  of  master  to  employ^  does  not  cesae 
where  tbe  work  is  done  for  a  third  person,  the 
employ^  not  knowiugof  the  change.— MiSbaori, 
K.  &  T.  Ry.  Oo.  of  Texaa  t.  Ferch  (Tex.  dr. 
App.)  817. 

Negligence  of  fellow  servant  concurring  with 
defective  apnliancea  keld  oo  Aefeaae  to  injory  to 
employ^. — Missouri,  K.  &  T.  Ky.  Co.  of  l^xas 
Ferch  (Tex.  Qv.  App.)  317. 

An  employfi  charged  with  the  duty  to  Inspect 
an  engjne  hdd  a  vice  principal.— Sfimiati,  K,  & 
T.  Ry.  Oo.  of  Texas  v.  Fmh  (Tex.  Olr.  App.1 
817. 

—  OontrilratorT    BeslicneA    »mA  mm- 
avmptloii  of  risk. 

A  brakeman  who  made  a  coupling  by  placing 
the  bar  on  bis  knee,  and  who  allowed  It  to  re- 
main there  until  the  car  was  pushed  three  fe*^ 
was  not  negligent,  as  a  matter  of  law.— TexM« 
&  P.  Ry.  Co.  V.  McCoy  (Tex.  Civ.  App.)  25. 

It  being  the  duty  of  a  railroad  company  to 
use  ordinary  care  to  furnish  a  reasonably  safe 
track,  a  brakeman  has  a  right  to  assume  that 
such  duty  has  been  performed, — Texas  &  P.  Ry, 
Co.  V.  McCoy  (Tex.  Civ.  App.)  25. 

The  fact  that  a  brakeman  knew  thut  a  side 
track  was  soft,  and  that  such  condition  was  pro- 
ductive of  low  joints,  waa  not  conclusive  evi- 
dence that  he  knew-  of  a  specific  low  joint.— 
^xas  &  F.  Ry.  Co.  t.  HcCoy  (Tex.  (St.  App.) 
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A  servant  who  remamH  in  the  employment 
-without  objection  assumes  the  risk  of  known 
defects.— Texas  M.  R.  R.  v.  Taylor  (Tex.  (St. 

App.)  892. 

Where  the  def<>ct  in  an  cQffine  which  caused 
the  injuries  was  patent,  thp  eneineer  Afld  to 
have  astjutae'l  the  risk  by  stavtinp  on  the  trip. — 
I-'ordyce  v.  Edwards  (Ark.)  1034. 

-—  Aotions. 

An  instruction  Md  inapplicable  to  the  issues 
made  by  the  pleadings  ana  evidonce,  in  an  action 
for  injuries  to  a  servant. — Galveston,  H.  &  S. 
A,  By.  Oo.  V.  Jackson  (Tex.  Oiv.  App.)  1072. 

An  erroneous  instruction  as  to  the  definition 
of  ''negligence"  held  not  cured  by  other  portions 
of  the  charge  which  were  correct,— Texas  M.  B. 
R.  T.  Taylor  (Tex.  Ov.  App.)  tfl)2. 

An  instruction  held  not  objectionable,  when 
construed  with  the  other  instructions,  as  impos- 
ing on  the  master  the  absolute  obligation  to  fur- 
nish reasonably  safe  appliances. — Texas  &  N. 
O.  R.  Oo.  V.  Black  (Tex.  Civ.  App.)  673. 

An  instruction  held  not  to  make  it  the  absolute 
do^  of  the  master  to  provide  safe  appliances 
and  keep  them  in  proper  r^tair^Xexas  &  N.  O. 
R.  Oo.  V.  Black  (fex.  Civ.  App.)  678. 

An  instruction  which  fails  to  charge  as  to 
plaintiff's  daty  to  use  ordinary  care  to  discover 
patent  defects  hettt  not  cured  by  instructions  de> 
fining  plaintifpB  daty  to  use  rach  care.— Fordyce 
T.  Bdwards  (Ark.)  1034. 

Etridenee  that  the  secretary  of  a  conipnny,  hav- 
ing power  to  employ  servants,  toM  an  injured 
person  to  have  n-itliiug  to  do  with  lawyers,  held 
madmissible  to  prove  the  party  an  employ^.— 
San  Antonio  Waterworks  Co.  t.  White  CTex. 
C\y.  App.)  181. 

Where  deceased  was  killed  while  engaged  in 
an  act  outside  the  scope  of  Ms  employiuent, 
evidence  that  such  act  was  customary  is  er- 
roneously admitted. — Texas  M,  K.  R.  t.  Taylor 
(Tex.  Civ.  App.)  8U2. 

A  Terdict  for  injuries  to  employ^  htid  not  un- 
snpported  by  the  erldenee.— Lonlsrille  &  N.  R. 
Go.  V.  Sander's  Adm'r  (Ky.)  644. 

MATURITY. 

Of  note,  see  '3nis  and  Notes." 

MEASURE  OF  DAMAGES. 

See  "Damages." 

MEASURES. 

See  "Weights  and  Measnres." 

MECHANICS'  LIENS. 

B«td,  that  the  proceeds  of  the  sale  of  land 
should  be  paid  pro  rata  lietween  a  mortgagee 
and  mechanic'n  lienor.  -Owt-ns  v.  Heiribreder 
(Tex.  Civ.  App.)  1079. 

Street  railroads  are  subject  to  lien,  nnder  2 
Rev.  St  1889,  §  6741.— Koken  Iron  Works  t. 
Bobberson  Ave.  Ry.  Co.  {Uo.)  200. 

Plaintiffs  right  to  judgment  ia  not  affected  by 
the  fact  of  a  prior  juugiiicnt  and  sale  of  the 
property  in  favor  of  a  different  lien  creditor. — 
Koken  Iron  Works  t.  Boblwrson  Ave.  "Bj.  Co. 
(Mo.)  260. 

Lien  krlil  not  lost  on  the  ground  that  the  date 
»f  the  itrniH  of  the  nc<-onnt  were  not  suf!)ciently 
stuted.~Kfiken  Iron  Works  v.  Robhemoii  Ave. 
Ry.  Oo.  tMo.)  269. 

MEMORANDA. 

Reqnlrffliient  bj  itatute  of  frauda,  see  "Frauds, 
Statute  of."  ™, 


MENTAL  SUFFERING. 

See  "Death";    "Libel  and  Blander";  'Tele- 
graphi  and  Telephones." 

MERGER. 

Of  cause  of  action,  see  "Judgment.'* 

MESSAGES. 

Failure  to  deliTer.  see  "Telegraphs  and  Tdi- 
phones." 

MINORS. 

Bee  "Infants";  "Parent  and  Child.** 

MISREPRESENTATION. 

See  "False  Pietensea":  "Frand." 

MISTAKE. 

As  ground  for  reforming  instmment,  aee  "BeCor- 
mndon  of  Instruments." 

MODIFICATION. 

Of  oontraet,  see  "Contracts." 

MONOPOLIES. 

Acts  March  SO,  1880.  and  April  SO.  1895,  pro- 
hibiting combinations  in  restntint  of  trade,  hrld 
not  a  violation  of  Const.  \i.  S.  Amend.  14.— Wa- 
tm-Pierce  Oil  Oo.  v.  State  (Tex.  C^It.  App.) 
936. 

TilvMpnce  in  action  for  violation  of  antitrust 
law  hrld  Biifficient  to  connect  corporation  there- 
with.—Waters-Pierce  Oil  Co.  V.  State  (Tox.  Civ. 
App.)  936. 

Foreign  corporation  hdd  no  less  responsible 
for  infractiou  of  antitruPt  law  by  its  agent  be- 
cause in  BO  doing  the  agent's  acts  involved  a 
criminal  responRibility. — Waters-Pierce  Oil  Co. 
V.  State  (Tex.  Civ.  App.)  906. 

Sufficiency  of  petition  against  foreign  corpora- 
tion charging  contracts  in  restraint  of  trade. 
In  violation  of  statute,  reviewed.— Waters-Pierce 
Oil  Co.  V.  State  (Tex.  dr.  App.)  936. 

That  antitmst  Statutes  have  no  arolication 

to  interstate  commerce  held  not  to  affect  the 
power  of  the  court  to  apply  tbeoi  to  domestic 
commerce,  so  as  to  forfeit  permit  of  foreign  cor- 

fioration  for  violation  thereof.— Waters-Pierce 
)a  Oou  T.  State  aex.  Civ.  App.)  930. 


MORTGAGES. 

See,  also.  "Fraudulent  Conveyances." 

Of  homestead,  see  "Homestead," 

Personal  property,  see  "Chattel  Mortgages." 

A  purchaser  under  exfcutlon  against  a  mort- 
gagor cannot  recover  the  premises  from  the 
mortgagee  rightfully  in  poRsessioo.  until  the 
mortgage  debt  is  mid.— Morrell  v.  Kelly-Cood- 
fellow  Shoe  Co.  (Tex.  Civ.  .*.pp.)  27. 

A  coart  of  equity  will  grant  relief  agiiinat  a 
mortgage  executed  nnder  a  mutual  mistnlce  of 
the  parties  as  to  their  rights  and  liabilities. — 
Blakemore  v.  Blukemore  (Ky.)  06. 

Where  a  resulting  trust  is  declared  in  land 
which  the  grantee  has  mortgaged  with  an- 
other tract  to  an  iunorent  mnrtgngce,  the  Intti-r 
tract  will  be  sold  first  for  the  satisfaction 
of  the  mortgage. — Condit  v.  Maxwell  (Mo.)  407. 

One  who  has  created  a  lien  on  land  cannot,  by 
Bubsequently  creating  a  contingent  remainder, 
postpone  the  right  of  the  Uenholder  to  foreclose 
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ii'ui  lieu  until  the  death  of  the  life  tenant  and  the 
aKc-ertainmpnt  of  the  continfcent  remaindfr-man. 
— B.  A.  Rohinfion'8  Soni  T.  Odumbia  Finance  & 
Trnst  Oov  (Ky.)  031. 

Rishta  of  purchaiier  under  a  truHtiH^'s  aale 
detenninrd.  —  Barnett  f.  Uuu«lon  (Tex.  Civ. 
Apii.)  (iS!). 

The  dOHeription  of  thnt  which  a  trust  deed  is 
sivcH  to  Ktvnro  no  "citiiiiis  in  Ihe  hnndo  of"  P. 
iiKHitist  ih(>  irrtiiitoi-H  in  siiflicient.— Uarnett  T. 
IIuiiHtHn  (Tex.  Civ.  Aiip.)  tWU. 

A  mortfCRfre  lien  upon  a  ntroet  railn>ad  held 
mipcrior  tii  thai  of  a  oity  wittsciinoiilly  atxiuircd 
under  oontmot  for  paTiiiK.—  lit'""!")!  City  St.  Ry. 
t'o.  V.  Storrie  (T»'x.  Civ.  Aw>.)  tSHS. 

A  U  im  fiilc  piin-liimcr  Ix-forp  maturity  of  a 
noti*  siK-iiroii  \iy  trust  t\ftt\  tiiki-ti  the  apcurity 
frci-  fnini  cliiiotn. — Borficxx  Iht.  Co.  t.  Vt»tte 
(Mo.l  7."V4. 

PurchusiT  at  nioriKiiKc  xnle,  kuowini:  thiit 
the  note  had  beeit  exleinli'd.  lnN  to  acquire  no 
title.— l'i»her      8tPTeM»  (Mo.)  7(t!»- 

Act  lH.S!t.  priivfdiutr  for  sale  iiiidcr  a  triwt  dwd 
in  tlif  county  iu  wh'n-h  the  land  was  situated, 
hrhl  not  to  apply  to  n  sak>  made  liefore  the  net 
wns  panti'd.— tTinniiler  t.  IVtera  (Tex.  (3v. 

App.>  mi. 

A  Kale  under  a  tniMt  deed  in  a  rounty  other 
Than  that  p«)%'id»'d  for  in  the  diK'd  h'N  void. — 
Chiiiidler  t.  Peters  (Tex.  Cir.  App.t  w;7. 

One  of  two  pnrrhasem  of  land,  taking  the  deed 
in  hi.«  owu  name,  and  nRreeinft  to  hold  it  for 
the  other  until  repaid  what  he  advanced,  is  a 
mortptijcee.— Katliff  t.  Groom  (Ky.)  9(18. 

Lialiility  of  purohnfer  nssuminit  inoriKaKP  to 
mortKasee  de ter mined.— Beitel  v.  Dobbin  (Te.\. 
Civ.  App.!  JtHJ. 

Purchaoer  of  proi)erty  HHsumiuR  payment  of 
two  niortKntrea  cnnnot  purcliase  at  fureclnsiin' 
under  the  prior  one,  and  cliiim  an  npnnst  the 
second. — Beitel  t.  I>ohbin  (Tex.  ('iv,  App.i  ^(9. 

■Wliere  a  trust  deed  proviiieR  for  sale  at  eimrt 
houae  in  a  certain  cimnty,  a  wale  at  a  court  liouse 
in  a  different  county  it  invalid. — Beitel  T.  Uolt- 
hln  (Tex.  Civ.  Ai)p.)  2U1). 

MOTIONS. 

Arrest  of  Judfcment  in  ciril  actiona,  aee  "Jndfi- 
nient.V 

Kor  new  trial  in  civil  ai'tion.  aee  "New  Trial." 

  in   criminal   prowentiona.    bh'  ••frlininrtl 

Law." 

In  arri-Kt  of  jadRiuent,  aee  "Criminal  Jjaw." 

MUNICIPAL  CORPORATIONS. 

aino.  "('ountiea";  "Behools  and  Keliwil  I>Ib- 
tricts";  "Townfl." 
Creation  of  municipal  eourln.  Kee  "Consiituii->nnI 
r*nw." 

.TuriMlietion  i>f  Cfiiirts.  we  "Conrlis." 
StrtH't  railroiiiiB.  see  '  dtm't  Itnilronda." 

A  city  hiltl  to  have  exerciticd  the  power  con- 
ferred on  it  to  collect  assessmeuts  by  euit, 
wliere  it  by  onlinance  nuthorized  the  city  nttur- 
ney  to  brine  «nit  whenever  he  inii;ht  deem  it  ad- 
visable.— Hcmii-!on  v.  City  of  (Jalveston  (Tex. 
Civ,  App.i 

The  establishment  of  a  pecthonso  by  city  of- 
ticinlit  within  prohibited  territory  lirld  not  ultra 
vin-s.  in  the  sense  that  no  liabiJitj'  was  imiHtsed 
on  (he  city  therefor. — Clayton  v.  City  of  Hen- 
ilernon  (Ky.)  (JtJT. 

A  city  has  a  right  to  prohibit  dnmkennesH, 
when  so  nuthorixiil  l»y  its  charter.— City  of  (ial- 
latiD  V,  Tarwater  (Mo.)  7r»(>. 

A  complaint  for  drunkenness  may  chnr^e  of- 
fensea  of  the  same  elasH  conjunctively  where  by 


onlinance  they  are  pnoisbable  dlsjoncUTely.— 
City  of  Oallatin  v.  Tarwater  fMo.)  ".TO. 

Where  information  and  complaint  by  a  ciiy 
for  drunkenne«a  describes  the  ofTenw  in  the  Ian- 
xnafw  of  the  ordinance,  it  is  sufficient. — City  m 
(■allatin  v.  Tanvater  (Mo.)  TSO. 

Under  Rev.  St.  1805.  arts.  383.  419.  705.  a 
city  may  maintain  suit  to  forf^t  a  franchise 
ttrnnted  by  it  to  a  waiter  company  to  muintnhi 
and  operate  waterworks,  without  makine  thi- 
state  a  partv  to  the  su-t. — Palestine  Water  A.- 
Power Co.  V.  City  of  Palestine  (Tex.  Sup.)  814. 

A  city  conned  cannot  pass  an  ordinance  puo- 
ishiuK  an  act  which  is  made  an  offenae  by  stat- 
nte.—Ballard  v.  Uty  of  Dsllaa  (Tex.  Cr.  App.t 

A  city  council  cannot  leftally  create  ordinances 
covering  the  xame  acts,  and  inflictioK  the  same 
punishment  therefor,  as  provided  by  the  Penal 
Code.— Crowley  r.  City  of  Dallas  (Tex.  Cr.  App.> 

The  mere  asaamption  and  aattertioo  by  a  city 
of  a  power  not  frranted  to  it  Rains  nothinjr  by 
lapse  of  lime.— Oonklln  v.  City  of  El  Paso  (Tex. 
Civ.  App.)  879. 

The  legislature  has  power  to  ehanice  the  tri- 
bunal of  a  city,  which  receives  and  invpecta  con- 
tract work  before  payment,  after  a  contract  is 
entered  intfk— laenberit  t.  Selvage  (Ky.)  974. 

Tender  f^and.  &  H.  Dig.  §{  5132.  5203,  the  city 
council  has  authority  to  confer  power  on  the 
Ixianl  of  health  to  abate  uuisjinces  dangerous  tt> 
heidth. — (taines  v.  Waters  <Ark.)  353. 

Where  the  required  number  of  freeholders 
have  remonstrated  against  the  annexation  <>f 
new  territory,  a  judgment  refuRlng  to  make  the 
proiKised  uunexntion  will  not  be  distnrbed  when- 
the  territorj-  in  miestion  consists  largely  of  farm- 
ing landa.  whicli  will  not  be  benefited,  unless 
there  b  a  reasonably  dear  showing  that  the  want 
of  the  territory  will  hurt  the  town.— Town  of 
WilliamstowD  v.  Matthews  <Ky.)  387. 

Evidence  Mil  insufficient  to  show  the  exist- 
ence of  a  certain  city  ordinance.— Joske  v.  Ir- 
vine (Tex.  Sup.)  105». 

Oflloera. 

Mayors  of  cities  of  the  second  class  electe-i 
in  Noveml>er,  181)8.  were  e!(H-twl  for  a  term  of 
only  two  years;  and  therefore  Ky.  St.  S  SITU, 
pntviding  for  the  electiuu  <)f  mayors  of  sncli 
cities  In  NovemlN-r,  IKU'S,  is  vnlid. — ^Duncan  v. 
Kimrall  (Ky.)  lia 

Act  1SS(t.  prohibiting  the  locntion  of  a  p*.'st- 
hoiise  within  certain  liiiiits.  and  imi>osing  a  lia- 
bility on  any  otbcer  of  any  city  or  town  who 
shall  violate  pruvisinus  of  the  act.  keld  not  to 
api>ly  to  le;risl«tive  oHicern  of  the  dty. — Clayton 
V.  I'ity  of  Henderson  {Ky.)  Wl. 

Act  18St>.  imposing  a  liability  on  any  person 
who  fhall  in  any  wine  aid  or  abet  the  location 
of  a  pv'wthnuse  within  certain  limits,  hrld  not  to 
apply  to  the  surety  of  the  t)esthoHse  keeper. — 
Chiytoii  V.  City  of  Henderson  (Ky.)  fM!7. 

An  opinion  of  an  olhcer  as  to  his  autliority  Mi{ 
not  to  tdiow  the  existence  of  a  dty  unUnance 
conA-rring  it.— Joske  v.  Irvine  (Tex.  Sa^)  lOSQ. 

Pnbllo  improTeBteBta. 

ICntry  of  a  judgment  for  atrw't  improve- 
ments in  a  book  of  the  city  collector  hHil  mit  « 
condition  jirecedent  to  liability  for  the  assess- 
ment.—Beunison  V.  City  of  (lalveston  (Tex. 
Civ.  App.)  013. 

A  itetitiou  to  collect  an  as-*easment  hild  to 
™iflcienlly  allege  that  the  city  collector  had 
itivcn  the  required  3U  days'  notice  to  the  owner. 
— lieuuison  V,  City  of  Galveston  {Tex.  Civ.  App.i 
(il3. 

Statutes  authorizing  the  imposition  of  special 
assessments  for  street  improvements  are  ooosti- 
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tDtioDal.— Houston  City  St.  Ry.  Co.  t.  Storrie 
(Tex.  CiT.  App.)  693. 

A  street  rallroHd  is  not  property  "abutting*'  on 
a  street,  within  a  city  cnnrter  aiitliorizing  sb- 
sessmentB  upon  such  property. — Houston  City 
St.  Ry.  Co.  T.  Storrie  (Tex.  Civ.  App.)  693. 

A  lien  upon  a  street  railroad  for  paving  be- 
tween the  rails  held  valid,  though  the  company 
also  owned  lots  abutting  the  street,  that  were 
assessed.— Houston  City  St.  By.  Co.  t.  Storrie 
(Tex.  Or.  App.)  <>03. 

A  dty  held  to  have  equitably  assigned  its 
elahn  against  a  street-railroad  company  for  pav- 
iog.— Houston  City  St.  Ry.  Co.  v.  Storrie  (Tex. 
Civ.  App.)  693. 

The  general  coaui^l  of  a  city,  under  Ky.  St.  i 
2834,  may  direct  the  apportionment  warrants 
for  public  improvements  to  be  issued  by  the 
<-lcrk  of  the  board  of  councilmen.  instead  of  the 
Imwrd  of  public  works.  —  iBenberg  v.  Selvage 
(Ky.)  D74. 

"She  guieral  council  of  a  city  may,  under  i^. 
St  f  2B34,  ratify  a  contract  approved  by  the 
city  mgineer,  Instead  of  the  board  of  public 
works.— Ksenbers     Selvage  (Ky.)  974. 

A  city  held  not  liable  for  paving  of  a  street 
where  there  was  no  intersection  shown.— Town 
of  Central  Oorlngton  t.  Weighaus  (Kj.)  985. 

A  cit^  having  the  authority  to  contract  for  a 
street  imprpvement,  but  no  authority  to  make 
it  a  charge  on  abutting  property,  is  liable  to  the 
ronlractor  for  the  cost  of  the  work.— City  of  Lou- 
isville T.  McNanghten  (Ky.)  380;  McNaughten 
T.  Ijonisrille  Industrial  School  of  Reform,  Id. 

Kxemptlon  frmn  taxation  does  not  Include  ex- 
emption from  assessments  for  street  improve- 
ments.— C5ty  of  I^ouisville  v.  ileXaughten  (Ky.) 
380;  McXaughten  v,  Louisville  Industrial  School 
uf  Reform.  Id. 

The  property  of  a  school  of  reform,  which  is 
practically  one  of  the  agents  of  the  state,  is  not 
subject  to  assessment  for  street  improvemeDts, 
as  one  government  agency  cannot  be  required  to 
pay  for  the  support  of  another.— CSty  of  Louis- 
ville V.  McNaughten  (Ky.)  380;  McNaughten  v. 
Louisville  Indnstrial  School  of  Reform,  Id. 

Hie  fact  that  such  an  institution  is  largelr 
suppOTted  by  the  city  In  which  it  is  located  Is  al- 
Ko  sufficient  to  exempt  its  mroperty  from  special 
'assessments  by  the  city.— <Sty  of  Louisville  v. 
Mc-Xflughten  (Ky.)  380;  McNaughten  t.  Louis- 
vllle  Industrial  School  of  Reform,  Id. 

Torts. 

A  dty  is  liable  for  injuries  resulting  from  per- 
uiitting  pipes  to  be  piled  in  the  street  in  such 
manner  and  for  snut  time  as  to  be  a  danger- 
ous obatructioQ.— City  of  Henderson  v.  Burke 
(Ky.)  422. 

One  who  voluntarily  walks  on  pipes  in  the 
street  when  he  knows,  or  might  by  the  exer- 
cise of  ordinary  care  know,  that  it  is  danger- 
ous to  do  BO,  is  negligent— CSty  of  Henderson  v. 
Burke  (Ky.)  422. 

Where  the  statute  prohibiting  the  erection  of 
a  pesthouse  within  certain  territory  did  not  make 
the  corporation  liable,  held,  that  the  city  re- 
mained liable  as  at  common  law  for  establish- 
inif  a  nuisance. — Clayton  v.  City  of  Henderson 
(Ky.)  667. 

A  member  of  a  church,  injured  by  condition 
of  sidewalk  In  front  of  the  church,  held  not  pre- 
cluded from  suing  city  for  damages. — Chilton  v. 
City  of  St  Joseph  (Mo.)  766. 

One  passing  over  danperous  sidewalk,  know- 
ing sucn  fact,  in  a  prudent  manner,  can  recover 
for  iniuriefl  received.— Chilton  t.  (3ity  of  St. 
Joseph  (Mo.)  766. 

Previous  knowledge  of  an  excavation  in  a  ! 
ftreet  which  caused  the  injuries  does  not  neces- 
M  t}.\V.— 70 


sarily  show  contributory  negligence. — CSty  of 
Hillshoro  V.  Jackson  (Tex.  Civ.  App.)  1010. 

Flsoal   BMUutseKe&t,   pnbllo   debt,  and 
taxation. 

Under  Const,  f  167,  the  submission  to  the 
voters  of  the  question  of  the  creation  of  an  in- 
debtedness by  a  city  must  be  at  a  regular  elec- 
tion.—City  of  Ashland  v.  Culbertson  (Ky.)  441. 

A  majority  of  the  votes  oatt  is  suffldent  to 
carry  such  a  proposition.— Oty  of  Ashland  v. 
Culbertson  (Ky.)  441. 

Where  the  indebtedness  of  a  city  at  the  time 
of  the  adoption  of  the  constitution  exceeded 
the  limit  prescribed  thereby,  it  matters  not  how 
great  the  excess,  the  city  may,  so  long  as  that 
excess  continues,  increase  its  indebtedness  to 
the  extent  of  2  per  cent  on  the  value  of  the 
taxable  property  in  the  city.— City  of  Ashland 
T.  Culbertson  (Ky.)  441. 

In  determining  whether  the  "Indebtedness"' 
created  by  the  issuing  bonds  by  a  dty  will 
exceed  the  limit  prescribed  by  the  constitution, 
only  the  face  of  the  bonds,  and  not  future  in- 
terest,  is  to  be  estimated.'—Gity  of  Ashland  v. 
Culbertson  (Ky.)  441. 

Issuance  of  tmnds  uoder  Act  1887,  c.  3,  to  pay 
for  subscriptions  to  railroad  stock,  held  not  a 
loan  of  credit  of  a  clbr.— CI&.  of  Johnson  City  t. 
Caiuleston,  C.  &  a  K.  Oo.  (Tenn.  Sup.)  670. 

Recital  in  municipal  bonds  held  not  to  estop- 
the  city  from  denying  any  facts  therein  recited 
which  the  dty  was  not  required  to  ascertain  and 
determine.— City  of  Johnson  01^  t.  Charleston, 
C.  &  C.  R.  Co.  (Tenn.  Sup.)  670. 

A  city  which  assumes  control  of  schools  by  the 
method  provided  under  Rev.  St  1879.  arts. 
3781.  3782,  after  the  act  of  April  3,  1879,  be- 
came law,  obtains  no  power  to  control  the 
schools,  or  levy  a  tax  to  support  them. — Conk.- 
lin  V.  City  of  BJ  Paso  (Tex.  Civ.  App.)  879. 

A  tax  to  pay  city  bonds  is  not  invalidated  by 
the  fact  that  the  city  purchased  the  bonds  as 
an  investment  for  Its  sinking  debt. — Conklln  v. 
City  of  Bl  Paso  (Tex.  Civ.  App.)  879. 

Bonds  issued  by  the  city  of  Bi  Paso  under 
the  charter  act  of  1889  (Sp.  Laws,  S  37).  for  the 
purpose  of  settling  outstanding  indebtedness  for 
post  expenses,  heU  valid.— Conklin  v.  City  of 
El  Paso  (Tex.  Qv.  App.)  879. 

Bonds  issued  by  proposition  submitted  to  tax- 
payers, while  the  charter  of  El  Paso  of  1873,. 
committing  such  proposition  to  the  registered 
voters,  was  in  force,  hdd  valid,  since  the  consti- 
tution of  1879  had  committed  the  vote  on  such 

Juestions  to  taxpayers. — Conklin  v.  City  of  BI 
'aso  (Tex.  Civ.  App.)  879. 

Const  art  11,  f  7,  providing  for  a  sinking 
fund  of  at  least  2  per  cent,  to  pay  the  debts  or 
a  city,  held  pot  to  amend  charter  of  P3  Paso  (Sp. 
Laws  1873,  S  22),  providing  for  a  levy  of  2  per' 
cent.,  to  provide  a  sinking  fund  to  pay  bonds,— 
Conklin  v.  City  of  El  Paso  (Tex.  Civ.  App.)  879. 

Held  not  necessary  to  Incorporate  the  pro- 
visions of  Sayles'  Rev.  Civ.  St  art  086j,  in  a- 
resolution  of  the  council  of  El  Paso,  passed  un- 
der the  charter  ^p.  Laws  1889)  8  87,  to  fund  am 
existing  debt.— Conklin  t.  City  of  El  Paso  (Tex. 
Oir.  App.)  879. 

Taxes  levied  under  the  charter  of  El  Paso  to 
redeem  funded  indebtedness  bonds  held  valid. — 
Conklin  v.  City  of  El  Paso  (Tex.  Civ.  App.)  879. 

Where  the  issue  of  bonds  provided  for  a  S 
per  cent,  sinking  fund,  they  were  not  invalid 
because  the  charter  of  the  city  orovided  for 
but  2  per  cent.— Conklin  v.  City  of  El  Paso  (Tex. 
Qv.  App.)  879. 

I  MURDER. 

See  "Homicide." 
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MUTUAL  BENEFIT  SOCIETIES. 

See  "InBiiTance." 

NAMES. 

Certain  names  Md  not  Idem  Bonana. — Shnpson 
T.  JohnMa  (Tex.  Civ.  Ap^)  1076. 

NEGLIGENCE. 

See.  also,  ••Bailment";  "Carriers":  "Counties"; 
"Death";  "Master  and  Servant  ;  "Manidpal 
Oorporattone";  "Railroads";-  "Street  Rall- 
roftos";  "Telegraphs  and  Telephonea";  "Tarn- 
pikea  and  Toll  Roads." 

Measure  of  damages,  see  "Damages." 

An  Instnictlon  that,  if  plaintiff's  negligence 
contributed  to  the  injury,  he  could  not  recover, 
was  not  misleading,  as  against  defendant, 
where  there  was  no  question  that  plaintiGTs  neg- 
ligence, if  any,  was  the  proximate  canse.— Tex- 
as &  P.  Ry.  Co.  v.  McCoy  (Tex.  Civ.  App.)  25. 

An  instruction  defining  negligence  as  a  fail- 
nre  to  observe,  for  the  protectloa  of  another 
person,  the  degree  of  care  which  the  drcmnstan- 
ces  justly  demand,  is  erroneons.— Texas  M.  R. 
B.  T.  Taylor  (Tex.  Civ.  App.)  »92. 

In  order  to  hare  the  qnestion  Of  negligence 
submitted  to  the  jury,  negligeQce,  or  circum- 
stances from  which  it  may  be  hiferred.  must  be 
shown.— Gordon  v.  Louisville  Ry.  Co.  (Ky.)  972. 

A  distiller,  knowing  that  an  Internal  revenue 
officer  was  required  to  daily  inspect  the  prem- 
ises, held  bound  to  keep  them  in  a  reasonably 
safe  condition.— Ajiderson  &  Nelson  DistfUing 
Co.  V.  Hair  (Ky.)  658. 

An  instruction  that  defendant  was  bonnd  to 
keen  his  premises  "in  sate  and  suitable  order" 
h^d  erroneons.  as  making  defmdant  an  abso- 
lute insurer.— Andnson  &  Nelson  Distilling  Oo. 
T.  Hair  (Ky.)  668. 

A  United  States  revenue  storekeeper  on  dut7 
at  a  private  distillen^  held  not  a  trespassor.— An- 
derson &  Ndson  Distillhig  Co.  v.  Hair  (Ky.) 
658.  ^ 

Where  plaintiff  came  down  a  stairway  into  a 
darkened  room,  and  fell  through  a  temporary 
opening  near  the  foot  of  the  stairs,  held  that  the 
question  of  contribnton-  negligence  was  for  the 
jury.— Anderson  &  Nelson  Distilling  Co.  v. 
Hair  (Ky.)  658. 

A  diarge  that  ordinary  care  is  such  as  a  pru- 
dent person  ezerdses  under  the  same  or  similar 
drcumstances  held  not  objectionable.— Texas  ft 
N.  O.  R.  Co.  T.  Black  (Tfex.  Civ.  App.)  673. 

Proximate  cause  fs  the  direct  cause,  without 
which  the  injuries  would  not  have  occurred.— 
Texas  &  N.  O.  R.  Oo.  t.  Black  (Tex.  Or.  App.) 
673. 

-  An  instruction  that,  the  leas  the  sense  of 
sight  could  be  used  when  entering  a  place  of 
danger,  the  greater  was  the  duty  to  use  the 
sense  of  hearing,  is  on  the  weight  of  the  evi- 
dence.—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Eaten 
(Tex.  (Xr.  App.)  562. 

Where  the  court  sufficiently  charges  on  con- 
tributory negligence,  it  need  not  repeat  the 
charge  as  an  exception  to  charges  on  other 
phases  of  the  case.— Gal vpston,  H.  &  S.  A.  Ry. 
Co.  V.  Eaten  (Tex.  dv.  App.)  5li2. 

The  liability  of  the  owner  of  dangerous  ma- 
chinery for  injuries  to  a  person  lawfully  on  the 
premises  is  detennined,  not  by  the  tatter's  lack 
4>t  experience,  but  by  his  incapacity  to  appre- 
jdate  the  danger.- San  Antonio  Watnworks  Co. 
y.  White  (Tex.  Qv.  App.)  181. 

The  burden  of  proving  the  incapacity  of  a  par- 
ty injured  by  dangerous  machinery  to  appreciate 
the  danger  la  on  such  party,  unless  he  is  so 
young  aa  to  be  conclndvely  presomed  Incapable. 


—San  Antonio  Waterworks  Co.  r.  White  (Tex. 
atv.  App.)  181. 

The  burden  of  proving  coatribnti^  ne^igencc 
is  upon  defendant  Jnless  it  i«  established  as  a 
matter  of  law  bv  the  facts  pleaded  or  the  aDdi>- 
puted  evidence.— City  of  HiUsboro  r.  Jackson 
(Tex.  Civ.  App.)  1010. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

As  ground  for  new  trial  In  civil  action,  see  **New 

Trial." 

 in  criminal   nrosecntiona,   see  "Criaolnal 

Law." 

NEWSPAPERS. 

Under  Mansf.  Dig.  SS  4356,  43S9,  an  affidavit 
of  publication  which  failed  to  state  that  the 
paper  was  one  of  bona  fide  circulation  in  the 
county  for  one  month  before  first  insertion  is 
defective.— Gallagher  v,  Johnson  (Ark.)  1041. 

NEW  TRIAL 

In  criminal  prosecutions,  see  "Grlminal  Law." 

A  motion  for  new  trial  becaose  the  rerdict  is 
contrary  "to  tlie  first  paragraph  of  the  court's 
charge,  and  the  evidence  sm>portinK  the  same." 
is  too  general.— First  Nat  ^nk  v.  South  (Tei. 
Civ.  App.)  44. 

A  new  trial  will  not  be  granted  on  the  groosd 

of  newly-discovered  evidence,  where  no  reason 
Is  shown  why  the  evidence  could  not  have  bt^n 
discovered  before  the  trial,  and  it  Is,  besides, 
merely  cumulative.— Hillman  v.  White  (Ky.t 
111. 

Newly-discovered  evidence  which  is  merely 
cumulative,  or  which  only  tends  to  discredit  or 
impeach  an  opposing  witness,  or  which  could 
have  been  had  on  the  trial  by  the  exercise  of 
ordinal  diligence,  does  not  authorize  a  new 
trial.— Louisville  &  X.  R.  Co.  Tinkham's 
Adm'x  (Ky.)  439. 

New  tnai  Arid  properly  denied  where  there 
was  no  previous  effort  made  to  obtain  the  al- 
leged newly-discovered  evidence.  —  State  t. 
Zanco's  Heirs  (Tex.  Civ.  App.)  527. 

Where  a  motion  for  new  trial  cannot  be  heard 
because  of  the  exidration  of  the  term  of  the 
jodxe,  a  new  trial  should  be  granted.— St  Fran- 
dsMIll  Go. T.  Sugg (^o.)  249. 

Laches  in  bringing  a  motion  tor  new  trial  to 
hearing  cannot  be  charged  up  against  the  mov- 
ing parties,  when  they  are  minors. — St  Frands 
MUl  Co.  V.  Sugg  (Mo.)  249. 

A  motion  for  a  new  trial  is  continued  from 
term  to  term,  without  motion  ft>r  that  puipose.- 
St  Franda  MUl  Go.  t.  Sugg  (Mo.)  aW. 

The  issue  of  execution  will  not  warrant  the  in- 
ference that  a  motion  for  new  trial  has  been 
overruled.— St.  Franda  Mill  Co.  v.  Sugg  ^o.) 
247. 

NOMINAL  DAMAGES. 

See  "Damages." 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes.** 

NOTICE. 

See  "Lis  Pendens."  . 
Of  appeal,  see  "Appeal  and  Brror." 
Of  assigniuHit,  see  "Assignments." 
Publication  hi  offidal  newspapers,  see  "Newspa- 
pers." 
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NUISANCE. 

See,  Oao,  "Health";  "Mnnfe^  Corpontiont." 

TesdmooT  that  ftdiacent  property  had  de- 
preciated 30  per  cent,  by  teaaon  of  a  ntiisance 
keid  admissible. — Brmnan  t.  CorBirans  CattoD- 
Oil  Co.  (Tex.  Qt.  App.)  588. 

A  telephone  line  erected  by  oon«ent  of  an- 
thorltles  held  not  a  continuing  naisance.— Browu 
T.  Southwestern  Telegraph  &  Telephone  Go. 
(Tex.  Olv.  App.)  59. 

A  f harge  that  one  mattttaining  a  nntsaoce  is 
not  liable  by  reason  of  the  condition  of  other 
property  AeW  not  error,  where  there  was  evi- 
dence that  adjoining  property  was  kept  in  an 
offensiTe  condition. — Breunan  t.  Coraiwia  Cot- 
ton-Oil Co.  (T^x.  (Xr.  App.)  588. 

Evidence  of  the  changed  condition  of  property 
adjacent  to  that  of  plaintifl,  due  to  a  nniaance, 
hdd  admissible.— BreanaD  t.  Gonlcana  Ootton- 
Oil  Co.  (Tex.  Or.  App.)  588. 

PBSTRUCTIONS. 

Of  easement  see  "Basements." 
Of  hl^way,  lee  "WghvajM." 

OCCUPATION. 

Taxation  <tf  occupations,  aee  "Lloensea." 

OFFICERS. 

Collectors  of  taxes,  see  "Taxation," 

Mandamus,  see  "Mandamus." 

Particular  classes,  see  "Banks  and  Banking'*; 
"Clerks  of  Courts";  "Corporationa";  "Coun- 
tirs";  "District  and  Prosecuting  Attorneys"; 
"Municipal  Corporations";  "RecelTers";  "Reg- 
isters of  Deeds";  "Schools  and  School  Dis- 
tricts"; "Sheriffs  and  Constables";  "Towns." 

Quo  warranto,  aee  "Quo  Warranto." 

Where  incombent  has  been  adjudged  a  lana- 
tic.  notice  to  him  In  order  to  dedare  vacancy  in 
office  is  unnecessary.— Bowen  t.  Long  (Ky.) 
<V47. 

In  a  proceeding  to  recover  the  amount  of  a 
fee  bill  Illegally  charged,  the  notice  and  mo- 
tion are  sufficient  which  aver  that  the  fee 
bill  did  not  comport  with  the  law  in  any  re- 
spect.—Bm^nd  T.  Ray  (Ky.)  951. 

One  dealfaig  with  the  financial  agent  appointed 
by  a  county  court  in  funding  bonds  neld  not 
charged  with  limitations  on  his  authority.— But- 
ler Goonty  v.  Boatmen's  Bank  (Mo.)  1047. 

OPINION  EVIDENCE. 

See  *«BTidenctt." 

ORAL  AGREEMENTS. 

See  "Frauds,  SUtute  of." 

ORDERS. 

Appealability,  see  "Appeal  and  Error." 

ORDINANCES. 

Mnnldpal  ordinances,  see  "Municipal  Corpora- 
tiont.^' 

PARENT  AND  CHILD. 

See,  alBO.  "Adoption";  "Infants." 

On  an  accounting  between  children  and  the 
surviving  parent,  Aela,  that  the  parent  was  not  en- 
titled to  credit  for  sopportlng  the  children.— 
BlchaxdK>tt  t.  Overlpese  (Tex.  Qr.  App>)  S08. 


PAROL  AGREEMENTS. 

See  "Frands,  Statute  of." 

PAROL  EVIDENCE. 

In  dvfl  actions,  see  "lOTldence." 

PARTIES. 

Death  ground  for  abatement,  see  "Abatement 

aud  Revival." 
Person*  affected  by  estoppel,  see  "Estoppel." 

  concluded  by  jodgm«it,  tee  "Judgment." 

Right  of  appeal,  see  "Appeal  and  Error." 
Rights  and  liabilities  as  to  costs,  see  "Costa." 

Owner  of  land  on  which  Is  a  trnst  deed  held 

firoper  party  to  sue  to  recover  for  fire  set  by 
ocomottve,  though  note  was  paid  by  sale  of 
pi-emises  before  ludgment  was  rendered.— Mat- 
thews v.  MfavonriPac.  By.  Co.  (Mo.)  802. 

In  action  to  vacate  deed,  Intenreners  claiming 
undfr  defendant  not  prejudiced  by  order  al- 
lowing withdrawal  of  defendant's  answer.- 
Temple  Nat  Bank  t.  Warner  (T«.  Civ.  App.) 

loss. 

PARTITION. 

Though  commissioners  in  partition  set  apart 
to  the  nuaband  all  the  land  which  belonged  to 
him  and  his  wife,  it  did  not  yest  the  latle  in 
bim.— O'Connor  v.  Vineyard  (Tex.  Sup.)  485. 

A  parol  partition  of  land,  followed  by  15  years' 
adverse  possession  of  the  respective  shares,  op- 
erates as  a  bar  to  the  clalui  of  one  of  the  ori^nal 
owners  upon  the  other  for  a  share  so  occupied, 
or  wilt  suffice  to  maintain  an  acticm  to  recover 
possession.— Slone  r.  Otider  (Ky.)  384. 

PARTNERSHIP. 

A  surviving  partner,  having  an  equitable  lien 
on  firm  assets,  can  authorize  a  creditor  to  apply 
I  for  the  application  of  firm  property  to  discharge 
firm  debts.— Lory's  Bstate  t.  Atdkenhold  (Tex. 
Civ.  App.)  46. 

Where  a  surviving  partner,  with  knowledge  of 
a  creditor,  turned  over  partnership  property 
to  the  deceased  partner's  administrator,  it  was 
Md  pot  a  waiver  of  the  right  to  compel  an  ap- 
plication of  the  proper^  to  firm  debts.— I^evy^s 
Estate  V.  Archenhold  (Tex.  Civ.  App.)  46. 

A  partner  cannot,  by  setting  off  against  a 

debt  to  the  firm  his  Individual  debt  to  tlie  firm 
debtor,  without  the  knowledge  of  the  latter,  or 
of  the  other  partner,  eitinguiah  such  debt  to 
the  firm. — Witherington  v.  Huntsman  (Ark.)  74. 

Belief  will  not  be  granted  to  a  maker  of  a 
note  executed  on  a  settlemeht  of  partnership 
accounts,  on  the  grounds  of  mistake,  unless  the 
evidence  of  the  mistake  Is  clear.— Mattlngly  f. 
Elder's  Ex'x  (Ey.)  139, 

Findings  construed,  and  kdd  to  mean  that  an 
appropriation  of  money  held  by  one  partner  as 
guardian  became  a  partnersbh)  debt  to  the 
ward.— Adams  v.  Allen-West  (commission  Oo. 
(Ark.)  402. 

One  partner  cannot,  without  an  agreement, 
charge  another  with  interest  on  money  advanced 
to  the  firm. — Seibert's  Assignee  v.  Ragsdale  (Ky.) 
653. 

A  conveyance  by  one  partner  topay  firm  debts 
held  valid.- Bamett  r.  Houston  fl%x.  Oiv.  Ain.) 
689.  ^ 

A  conveyance  of  partnership  lands,  havli^  in 
the  body  only  the  individual  name  of  one  part- 
ner, held  valid.— Bamett  v.  Houston  (Tex.  Civ. 
App.)  689. 

A  partner's  death  does  not  defeat  the  power 
of  sale  In  a  trust  deed  to  partnership  land.— Bar- 
nett  T.  Houston  (Tex.  av.  App.)  iiSd. 
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A  partner  has  no  ri;;ht  to  interest  on  the  bal- 
AQCe  from  time  to  time  in  the  partnership  ac- 
eoants  before  a  Keneral  ftottlement  or  dissolution. 
— Seibert'a  ARsiKnee  t.  KuKBdale  (Kj.)  ti53. 

PART  PERFORMANCE. 

See  "Fraads,  Statute  of." 

PASSENGERS. 

Set  *^iriers";  "Street  Raflroada.** 

PATENTS. 

Ta  pnblie  lands,  lee  "Public  lAsda. 

PAYMENT. 

Application  of  puncmt  on  atodc  In  building  asso- 
ciation, see  "BuUding  and  Loan  Asaociations." 

No  reply  to  a  plea  of  payment  in  an  action  on 
■□  account  is  necessary  where  the  petition  al- 
teses  that  no  part  of  the  acconnt  has  been  paid. 
— Ermert  t.  Diets  (Ky.)  138. 

Where  the  sureties  in  a  forfeited  bail  bond, 
after  remission  of  the  forfeiture,  Toluntarily 
pay  a  judgment  thereon,  they  cannot  recover 
any  part  of  the  amount  from  officers  to  whom  it 
has  been  paid  as  statntory  coromiBsiimB. — Wil- 
liams T.  Shelboume  (Ky.)  110. 

Payments  made  by  eontmcton  for  conTfet  la- 
bor as  compensation  to  an  tuneetor  of  cfrnvicts. 
under  a  miatas-e  as  to  their  legal  obligation  to 
pay,  and  under  a  mistake  of  fact  as  to  the  ap- 
pointment  of  BUch  inapector  by  pr<^r  authwity, 
may  be  recovored. — I^on  t.  Maacm  &  Ford  Co. 
(Ky.)  130. 

Payments  made  by  a  deeedent  should  be  cred- 
ited on  a  cloim  against  his  mtate,  in  the  ab- 
sence of  a  showing  of  any  other  transaction 
between  the  parties  on  which  the  paymepts 
could  have  been  made. — Brann  T.  Brann  (Ky.) 
424. 

The  payment  of  a  liijuor  license  nnder  pro- 
test to  aroid  the  penalties  of  the  statute  Is  not 
such  a  Toluotary  payment  as  will  preclude  its 
recovery.— Bergmcyer  v.  Greenup  County  (Ky.) 
82. 

The  application  by  a  receiver  of  a  payment 
in  accordance  with  the  direction  of  the  debtor 
will  not  be  disturbed  after  the  receiver's  death 
on  the  ground  of  mistake  of  the  debtor  in  the 
direction.  In  the  absence  of  clear  and  convincing 

f proof  of  such  mistake.— May's  Adm'r  v.  Burns 
Ky.)  83. 

PENITENTIARIES. 

See  "Convicts";  "Prisons." 

PERSONAL  INJURIES. 

Bee  "Assault  and  jlattery";  "Carriers";  "Dam- 
ages": "Death":  "Master  and  Servant";  "Mu- 
nicipal Corporationa";  "Negligence";  "Rail- 
roads." 


PETITION, 


See  "Pleading." 


PHYSICIANS  AND  SURGEONS. 

Liability  of  carrier  for  malpractice  of  pb.vi$iciHii, 
see  "Carriers." 

PLEADING. 

Damafres,  see  "Damages." 

In  action  on  note,  see  "Bills  and  Notes," 

In  ejectment,  see  "Ejectuient." 


In  proceedings  to  estaUish  ditch,  see  "Drains." 
Statute  of  frauds,  see  "Frands,  Statnte  of." 
 of  Umitations,  see  "LimitntloD  of  AetloiiB." 

Where  plaintiff  alleged  that  defendants  were 
liable  for  negligence  othn-  t>ecanse  be  was  an 
nnploy^,  or  because  he  was  incapaUe  of  apprp- 
ciating  danger,  held,  that  he  could  proce^  on 
both  counts.— San  Antonio  WaterwortiS  Co.  v. 
White  (Tex.  Civ.  App.)  181. 

It  is  not  necessary  for  an  msorance  company 
to  attach  a  written  assifrnment  of  friaintUTs 
right  of  action  for  damages,  as  an  exhibit, 
where  it  is  set  out  in  effect,  and  the  ptftidoD 
sets  out  the  policy,  and  alleges  liability  and 
payment  of  loss.— I'exarkana  &  Ft.  S,  Ry.  Col 
V.  Hartford  Ins.  Go.  (Tex.  Ov.  App.)  633. 

It  is  not  error  for  interveners  to  file  a  joint 
supplemental  petition  in  reply  to  defendant's 
answer,  where  the  matter  contained  in  the 
petition  is  common  to  all  of  them. — ^Xexarkana 
&  Ft.  S.  By.  Co.  T.  Hartford  Iul  Od.  (Tex. 
Civ.  App.)  &B. 

An  insnranee  oompai^,  as  teterrener,  may 
make  allegations  of  the  pUdntif's  petition  set- 
ting forth  acts  of  negligence  in  causing  a  fire, 
that  plaintiff  is  a  corporation  and  owned  the 
property,  part  of  its  petition  of  intervention,  by 
way  of  reference,  inhere  it  seeks  to  recover  the 
amonnt  of  insurance  paid,  as  damagea. — Tex- 
arkana  &  Ft.  S.  Ry.  Co.  t.  Hartford  Ins.  Co. 
(Tex.  Civ.  App.)  588. 

There  is  no  r^dlcation  to  a  plea  of  former  ac- 
tion pending  bat  nul  tld  record.— Wllaon  t.  Hfll- 
iken  (Ky.)  660. 

The  admismon  of  evidence  and  the  in8truction8 
to  the  jury  under  a  pleading  to  whi<^  a  demurrer 
has  been  sustained  recalls  the  ruling  on  such  de- 
murrer.—Gay  T.  Pemberton  (Tex.  Uv.  Apiiu)  400. 

Petltloii  or  oomplalnt. 

Petition  heid  insufficient,  as  pleading  a  con- 
clusion.— Western  Union  Tel.  Co.  t.  Sffitidiell 
(Tex.  Sup.)  274. 

Hie  court,  in  deb^minlng  the  sufficiency  of  a 
petition,  cannot  look  b^ond  it  to  any  exhibits, 
or  beyond  the  demurrer,  for  a  reason  why  it 
should  be  sustained.— HwhcHT  County  Fn- 
gate  (Mo.)  780. 

A  petition  to  enforce  a  lien  for  lumber  sold  rot 
the  erection  of  a  building  need  not  attach  the 
plaUM  and  specifications,  where  they  are  in  de- 
fendant's possession.— Florida  Athletic  Olnb  t. 
H<9e  Lumber  Co.  (Tez.  OLy.  App.)  10. 

An  flilegstlon  In  a  complaint  for  personal 
injuries  that  the  injured  party  was  a  man  of 
family,  all  his  earnings  going  to  th^  sap- 
port,  if)  immaterial. — Galveston,  H.  &  S.  A.  Ry- 
Co.  T.  Eaten  (Tex.  av.  App.)  562. 

In  an  action  under  Ky.  St  |  257,  to  recover 
the  board  of  a  patient  In  an  Insane  aaylnm.  ex- 
ceptions found  In  distinct  sections  of  the  stat- 
ute, to  the  effect  that  certain  insane  persons  are 
to  be  deemed  paupers,  are  matters  of  defense, 
and  need  not  be  negatived  by  j^ntifL— Central 
Kentucky  Asylum  t.  Peniek  (Ky.)  dSL 

Plea  or  amnror. 

The  pleas  of  non  est  factum  and  no  considera- 
tion are  Inconsistent,  and  defmdant  ahonld  be^ 
required  to  elect,  where  both  are  set  npu — Brann 

V.  Brann  (Ky.)  424. 

Objection  to  a  petition  containing  a  false 
avermeut  of  the  amoont  claimed,  to  confer  ju- 
risdiction can  only  be  taken  m  a  ,^en  and 
proof.— Walhoefer  t.  Hobgood  (Tex.  CiT.  App.) 

500. 

The  court  did  not  abuse  its  discretion  in  re- 
fusing to  permit  one  of  two  jcdnt  defendants  to 
file  a  separate  answer  after  the  trial  had  b^nti. 
— .Spurr  r.  Batcbelor  (Ky.)  213. 

An  aduiission  that  defendant  had  no  objec- 
tion to  having  policiefi  made  jwyable  to  nlaint^r 
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and  fliat  defendant  had  agreed  to  carry  insur- 
ance for  plalntifTs  indemnity,  did  not  admit  that 
policies  were  payable  to  plaintiEE. — Pan  Handle 
Nat.  Bank  v.  Secnrity  Co.  (Tex.  CIt,  App.)  15. 

I>eaawr«r. 

The  statins  of  evidential  matters  in  a  petitios 
held  not  groimd  of  demnrrer.— Hickory  uouaty 
V.  Fugate  (Mo.)  789. 

Where  a  demtirrer  is  sustained  to  a  com^int, 
a  demurrer  by  plaintiff  to  defendant's  answer 
to  the  Gomplamt  should  not  then  be  considered. 
— E.  H.  Chase  ft  Oo.  t.  Cox  (Ark.)  222. 

JimktmAmvmtm, 

Amendment  setting  up  facts  wliich  the  attor- 
ney knew  to  be  false  hcU  to  violate  the  si^rit  of 
rule  61  in  regard  to  false  statements  in  Readings. 
—Boyd  T.  Beville  (Tex.  Sup.)  287. 

Wliere  surety  paid  a  note,  and  sued  the  priii- 
4-ipal  for  Indemni^,  Add,  that  he  mi^t  amend  the 
(petition  by  setting  op  payment  of  attorney's  fees 
provided  for  In  the  note.— Boyd  t.  BerUle  (Tex. 

Sup.)  287. 

Where  amended  petition  does  not  show  that 
it  was  filed  within  the  statutory  time,  tlie  court 
will  take  judicial  notice  that  the  original  peti- 
tion was  so  filed.— Barth  v.  Kansas  Dty  El.  By. 
Co.  (Mo.)  778. 

Amendment  of  complaint  in  action  against 
sheriff  for  conversion  held  not  to  state  a  new 
i^nuse  of  actlcm.— Herring  v.  Patten  (Tex.  Civ. 
App.)  60. 

A  party  pleading  a  fact  held  not  entitled  to 
aimend  on  a  second  trial,  denying  such  fact. — 
Lilly  T.  Menke  (Mo.)  730. 

An  amendment  of  petition,  being  a  reaffirma- 
tion of  the  cause  of  action  set  qp.  Add  properly 
denied.— First  Nat.  Bank  v.  Cash  (Cy-)  381. 

Uotloiis. 

A  motion  to  strike  out  portions  of  a  pleading 
Hboold  clearly  indicate  the  defective  parts.~ 
State  ex  tel.  Crow  v.  Flnuiug  (Mo.)  758. 

A  motion  for  judgment  uon  obstante  veredicto 
<.>onsidered  as  motion  for  judgment  on  the  plead- 
ings, when  mled  on  after  verdict  set  aside. — 
Hurt  V.  Ford  (Mo.)  228. 

A  motion  for  jndgment  on  the  pleadings  after 
verdict  set  aside  must  be  determined  by  the  rec- 
ord.—Hurt  V.  Ford  (Mo.)  228. 

Isnwa,  proof,  and  TAxiASoe. 

Here  is  no  Bubstantial  variance  where  the  les- 
sor alleges  a  sum  due  for  rent,  and  the  proof 
shows  a  rental  at  so  mncfa  per  acre,  whidi 
amounts  to  the  sum  sued  Cor.— Roherson  v.  GUI 
(Tex.  av.  App.)  326. 

Bdd  no  variance  between  answer  and  evi- 
dence. —  GrinHtead'a  Adm'x  v.  Phoenix  Xat. 
Bank  (Ky.)  952. 

Where  the  petition  alleged  that  plointiflfs 
damages  arose  from  a  ne^igent  crushine  of 
his  foot,  hetd,  that  he  eonld  not  show  daninges 
resulting  from  a  permanent  stricture  of  the 
bowels.— Galveston,  H.  &  S.  A.  By.  Co.  v. 
Scott  (Tex.  Civ.  App.)  589. 

Waiver  of  def  eet«. 

A  petition  defective  for  the  lack  of  an  allega- 
tion held  aided  by  such  allMation  in  the  answer. 
—Missouri,  K.  &  T.  By.  Go.  t,  Wickham  CTex. 
Ov.  App.)  1023. 

Though  the  petition  in  an  action  to  fix  a  di- 
viding line  was  defective  for  want  of  a  sufficient 
description,  t^e  defect  was  cured  by  the  subse- 
quent pleadings.— Samuels  v.  Simmons  (Ky.)  395. 

Where  a  plea  of  payment  is  improperly  made, 
and  iahue  is  joined  therein,  the  plea  is  cured.— 
Commonwealth  v.  Burnett  (Ky.)  966. 

In  an  action  by  a  mortgagee  against  a  mortga- 
iCor  for  insurance  money,  failure  of  the  petition 
to  allege  that  the  money  had  been  collected  by 


defendant  was  cured  by  an  admission  in  the  an- 
swer that  defendant  had  done  so.~Pan  Handle 
Nat  Bank  t.  Security  Co.  <Tez.  CIt.  A«p.)  IB. 

PLEDGES. 

A  pledgor  hdd  entitled  to  recover  in  his  own 

name.— Houston  City  St  By.  Co.  v.  Storrie  fTex. 
Civ.  App.)  693.  , 

A  transfer  of  a  bonded  warehouse  receipt 
for  whisky  places  it  beyond  the  tranaferror'n 
control,  without  giving  notice  to  the  warehouw- 
men.— Friedman  v.  Peters  (Tex.  Civ.  App.) 
572. 

Linbili^  of  idedgee  of  note  as  collateral  for 
fftiliire  to  collect  the  same  at  maturity  deter- 
mined.—Clark  V.  Collen  (Tenn.  Ctt.  App^)  201. 

Where,  by  fraud  of  the  pledgee,  a  note,'  when 
renewed,  was  so  changed  as  to  pledge  stock  be- 
longing to  the  surety  as  security  for  other  indebt- 
edness of  the  principal,  as  well  as  for  the  note 
sued  on,  the  stock  cannot  be  to  secure  such 
other  indebtedoeas.- Haldeman  v.  German  Secu- 
rity Bank  (Ky.)  383. 

A  pledge  of  stock  by  a  stranger  to  secure  a 
debt  past  due,  without  any  promise  on  the  part  of 
the  pledgee  to  forbear,  is  without  consideration. 
—Haldeman  v.  (German  Security  Bank  (Ky.)  3^. 

POLICY. 

Of  insurance,  see  "InBurance." 

POSSESSION. 

See  "Adverse  Possession." 

PRACTICE. 

In  equity,  see  "filqaity." 

Particular  moceedings  In  actions,  see  "Abate- 
ment and  Revival":  "Continuance";  "Costs"; 
"Damages" ;  "DepositicHis" ;  "Dismissal  and 
Nonsuit';  "Divorce":  "Evidence":  "Execu- 
tion"; "Judicial  Sales";  "Jmy";  "Spleoding"; 
"Trial";  "Venue." 

 remedies  in  or  incident  to  actions,  see  "Cnr- 

nishment";  "Receivers." 

Procedure  in  criminal  pitnecutions,  see  "Bail"; 
"Criminal  Iiaw." 

FroaeeutioD  of  actions  fai  general,  see  "Action." 

PREJUDICE. 

Ground  for  reversal,  see  "Appeal  and  Btrtw"; 
"Criminal  Law." 

PREMIUMS. 

For  Insurance,  see  **InanrBnce." 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence." 
On  appeal  in  civil  actions,  see  "Appeal  and  Er- 
ror.' 

  in   criminal  prosecutions,   see  "CriminnI 

Law." 

PRINCIPAL  AND  AGENT. 

See.  also.  "Attorney  and  Client";  "Brok^s"; 

"Factors." 

Authority  of  railroad  agent,  see  "Carriers." 
Bank  as  agent  at  depositors,  see  "Banks  and 
Banking.*^ 

Where  goods  were  shipped  to  be  sold  by  the 
consignee,  and  the  proceeds  remitted  to  the 
consignor,  there  was  no  sale,  the  consignee  be- 
ing an  agent  merely.— Barnes  v.  Darby  (Tex. 
Civ.  App.)  102». 
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On  an  Issne  a*  to  whethw  li.  was  authorised 
to  condact  baslneas  as  the  agent  of  defendantB, 
■o  as  to  charge  them  for  goods  purchased  bj  him 
on  their  account,  evidence  that  d^endants  daim- 
ed  an  acconnt  tor  goods  sold  by  L.  a«  thdr 
agent  is  admissible.— BeattyTiUe  Coal  C9o.  t.  Hos- 
Una  <K7.)  S63. 

A  principal  retaining  a  note  proeored  its 
agent  through  fraud  is  bound  therelv,  although 
unauthorised  and  nnknown.  —  Amwteaa  Nat 
Bank  t.  Onger  (Tex.  Sup.)  278. 

Where  plaintiff  sought  to  charge  defendants 
for  goods  purchased  on  their  account  b;  one 
assuming  to  act  as  their  agent,  the  declarations 
of  third  persons  to  iriaiatlfl  tending  to  show  the 
alleged  agency  was  hearsay  and  inadnuasible.— 
BeettyTUIe  Coal  Co.  v.  HosUns  (Ky.)  363. 

In  an  action  to  hold  defradant  for  ties  sold 
to  its  alleged  agent.  *eM,  that  eridence  ttiat  let- 
tora  were  written  to  plaintUT  if  another  agent 
of  defendant,  showing  that  the  alleged  agent  was 
really  buying  on  his  own  account,  waa  admissi- 
ble.—Central  Coal  dc  Coke  Co.  t.  Niemeyer  Lum- 
ber Co.  <Ark.)  1122. 

A  principal  who  accepted  the  proceeda  of  an 
mauthorfaed  sale  of  his  proper^  waa  Md  to 
bare  ratified  the  aale.— GlTena  t.  Cord  (Ky.)  860. 

Whne  a  principal  directed  his  agent  to  give 
certain  notice  to  another,  and  the  agent  failed 
to  do  so,  the  other  was  not  charged  with  such 
notice.— Givens  v.  Cord  (Ky.)  665. 

Pared  eridence  is  inadmissible  to  show  that  a 
rontract  made  in  tbo  name  of  the  principal,  and 
signed  in  his  name  by  anothw  as  agent,  was  a 
contract  of  the  latter.— Brackenrldge  t,  daiidge 
CTez.  Sup.)  818l 

Where  agency  was  disclosed  before  any  oSet 
of  purchase  of  land  from  principal  was  made, 
and  subsequent  dealings  were  had  with  the  lat- 
ter, the  agent  Is  not  liable  to  broker  for  com- 
mtsaioni.  thougb  he  had  claimed  that  the  land 
was  his  own.— Brackenridge  t.  CSaridge  (Tex. 
Sap.)  810. 

An  agent  to  collect  mooeya  la  not  impliedly 
authorised  to  make  a  warranty.— Bnssell  &  Co. 
T.  Newdigate  (Ky.)  973. 

An  undisclosed  principal  la  not  liable  for  a 
mortgage  debt,  where  the  agent  takes  a  deed  to 
the  land  in  his  own  name,  subject  to  the  mort- 
gage, which  he  assumen  and  agrees  to  pay. — 
Sanger  t.  Warren  (Tex.  Sup.)  477. 

Notice  of  repudiation  of  contract  for  purcbase 
of  land  given  vendor's  agent  Arid  notice  to  the 
vendor.--Pnghe  t.  Coleman  (Tex.  CSt.  App.) 
Q76. 

The  fact  that  an  insurance  agent  gave  private 
information  sent  to  him  by  his  principal  to  the 
public  is  not  binding  on  the  principal,  so  aa  to 
make  him  responsiUe  as  for  tibel. — Bchnlae  r. 
.Talonick  (Tex.  Ciy.  App.)  580. 

Evidence  of  a  general  custom  of  engineers  to 
t^mi^oy  assistants  is  inadmissible  to  prove  the  au- 
thority of  aa  en^neer  In  a  particalar  caae.— San 
.\ntonio  Watervmrka  Oo.  t.  White  (Tex.  Or. 
App.)  181. 

Evidence  that  a  party  applying  for  hdp  was 
referred  to  the  engineer,  and  that  the  latter's 
predecessor  had  employed  help,  is  admissible  to 
show  the  enfldneer's  authority.  —  San  Antonio 
Waterworks  Co.  v.  White  (Tex.  CIt.  Aj^.)  18L 

PRINCIPAL  fiND  SURETY- 

Liability  on  bail  bond,  see  "Bail." 
Belease  of  joint  sureties,  see  "Rdease." 

Where  ezecation  is  issued,  and  is  levied  on 
property  sufficient  to  satisfy  the  Judgment,  the 
voluntary  release  of  the  lien  by  plaintiff  will  dis- 
chaive  the  surety  in  a  bond  executed  to  perform 
the  judgment,  toongh  plaintiff  might  have  lott- 


ed to  the  surety  without  iaauing  executioD. — 
Retd  T.  Parmeti^  ft  Shippen*  Tobacco  Ware- 
house (Sj.)  124. 

An  answer  by  VL,  jrieading  that  he  waa  surety 
merely,  Is  not  good,  in  the  absence  of  an  alle- 
gation that  C'b  authority  waa  not  in  writing.— 
Slack  V.  Pint  Nat.  Bank  (Ky.)  354. 

A  petiti<m  by  a  surety  who  paid  a  note  and 
procured  a  transfln  theraof  to  bimiielf  baaed 
on  an  implied  contract  of  the  prindpal  to  in- 
demnify him,  and  not  on  Ote  note  as  a  contract 
belonging  to  plaintiff.- Bord  t.  Betille  n^ex. 
Sup.)  287. 

Sureties  liable  for  the  performance  of  a.  con- 
tract are  not  rdeased  by  a  change  in  the  con- 
tract, caused  by  an  agreement  made  by  than. 
—Jane*  v.  Fera  Helm  Brewing  Oo.  flVx.  Civ. 
App.)  80S. 

A  surety  on  a  bond  liable  for  goods  sent  to  the 
principal,  making  arrangement  for  tbe  aendlDg 
of  more  goods  after  he  knew  a  co-surety  was 
released,  held  to  ratifr  his  liability.— Janes  v. 
Ferd  Helm  Brewing  Co.  (Tex.  Civ.  App.)  896. 

In  conversion,  where  plalntilf  aAa  merely  a 
specified  sum  actual  damages,  interest  from  the 
conversion  la  not  recoverable.— Sanger  T.  Thom- 
aaaon  (Tex.  (Xv.  App.)  408. 

The  maiket  value  of  stock  of  goods  ia  its  value 
in  bulk  at  the  time  and  place  converted,  allowing 
a  reasonable  time  to  aeSl  for  caah. — ^Temple  Gro* 
cer  Co.  V.  Sullivan  (T^.  Civ.  Ak>.)  401. 

Where  there  was  a  fraudulent  combination  be- 
tween a  debt<«,  hia  trustee,  and  preferred  cred- 
itors to  appn^niate  goods,  the  fraudulent  coover- 
stoo  thereof  by  sacn  trustee  Is  the  act  of  all. — 
Blalock  T.  JoMph  BowUng  Ca  (Tex.  Civ.  App.> 
30S. 

PRISONS. 

Under  Act  May  3, 18S0,  providing  that  It  shaU 
be  competent  for  a  majority  of  the  penitentiary 
commis^oners  to  act,  "if  ail  cannot  be  present 
and  participate,"  the  action  of  a  moe  majority 
is  not  valid,  in  the  absence  of  anything  to  show 
thnt  all  could  not  be  preaent.-~Lyon  r.  Mason 
&  Ford  Go.  (Ky.)  185. 

PRIVATE  ROADS. 

RigfaU  of  way.  aee  "Easements." 

The  statute  idves  the  owner  of  a  coal  mine 
no  right  to  the  estaUishment  of  a  nwd  to  m 
IM>iut  on  the  railroad  at  which  there  is  no  eatah- 
lished  depot. — Kamcs  v.  Drake  (Ky.)  444. 

In  a  proceeding  to  establish  such  a  road  the 
jurisdictional  facts  most  be  stated  in  the  order 
ag^nting  viewera.— -Kamea  T.  Drake  (Ky.l 

A  court  has  no  power  to  authorize  the  appli- 
cant to  construct  a  railway  over  tbe  road  es- 
tablished, unless  his  proposal  to  do  so  appears 
in  the  order  appointing  viewers.— Kamea  v. 
Drake  (Ky.)  444. 

Under  Gen.  St  c.  04,  art  1,  |  43,  providing 
for  appeals  from  dedaitma  of  county  courts  in 
regard  to  the  establlahment  of  roads,  an  ap- 
peal lies  from  an  order  denying  an  application 
under  section  45  to  establish  a  road,  though 
that  section  follows  the  section  giving  the  right 
of  appeal.— Kamea  t.  Drake  (Ky.)  444. 

PRIVILEGED  COMMUNICATIONS. 

See  "Libel  and  Slander." 

Dlsdosnre  by  witness,  see  "Witnesses.'* 

PROBABLE  CAUSE. 

For  prosecution,  aee  "Malicious  Prosecution.'* 
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PROCESS. 

On  appei),  we  "Appeal  and  Brror.** 

A  retain  of  avrice  "by  deliTering  to  the  within 
named  defendants  in  person  a  true  copy  of  this 
writ"  ia  fatally  defective  in  not  aliowiii^deUTerT 
to  "each^  defendant.  —  Chamblee  t.  fiufsmitii 
(Tex.  CIt.  App.)  016. 

PROHIBITION. 

Of  traffic  Id  intoxicating  fiqaon,  see  "Intozicat- 
.  iag  Liignora," 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROPERTY. 

Pep,  slso,  "Fixtnres." 

Adrpfse  possesfiion,  see  "Adrerae  PossessioD." 
Dedication  to  pnblk:  one,  see  "Dedication." 
miking  for  pnolic  ase,  see  "Eminent  Domain.** 

Under  the  Spanish  law,  a  fixed  contract 
is  property.— Welder  t.  Lambert  (Tex.  Sup.) 

PROSECUTING  ATTORNEYS. 

See  "District  and  Proseeating  Atton^B." 

PROXIMATE  CAUSE. 

See  "Negligence." 

PUBLICATION. 

In  offldal  newspapers,  see  "Newspapers." 
Of  libel,  see  "Libel  and  Slander." 

PUBLIC  IMPROVEMENTS. 

See  "Municipal  Corporations." 

PUBLIC  LANDS. 

Deed  conveying  certain  land,  reciting  the 
number  of  certificate  under  which  it  .waa  lo- 
cated, prior  to  the  location,  h(4d  to  convey 
only  an  equitable  title.— Flash  T.  Hemdon  (Tex. 
av.  App.)  60S. 

Where  one  holding  certificate  conveyed  an 
equitable  title  to  the  land  located  thereunder, 
and  on  receiving  patent  conveyed  the  land  to 
another,  the  lemil  title  wns  vested  in  such  oth- 
er.—Flash  V.  Hemdon  (Tex.  Civ.  App.)  608. 

Though  a  surrey  waa  not  filed  within  the  time 
required  by  law,  it  was  valid,  and  therefore  a 
subsequent  survey  and  patent  to  another  were 
TOld,  though  issued  before  the  former  survey 
was  carried  into  grant — Miracle  t.  Amett  (Ky.) 
641. 

A  deed  cosveying  unapiffopriated  public  school 
lands  is  void,  where  the  title  thereto  is  in  the 
state,  and  the  grantor  has  acquired  no  claim  un- 
der the  law.— Rayner  Cattle  Ob.  T.  Bedford  (Tex. 
Civ.  App.)  410. 

It  is  not  the  law  that  one  may  be  an  actual 
settler  on  sohwl  landhJ  withont  residing  thereon. 
— Waggoner  v.  Daniels  (Tex.  Civ.  AppO  946. 

The  fact  that  the  Inntls  were  located  under 
"Confederate  (-ertificntes"  does  not  make  title 
thereto  invalid.— BmclEenridge  r.  (laridge  (Tex. 
Snp.)  819. 

Act  Feb.  8,  18T5,  validiiting  a  void  grant  of 
land  in  1835,  hdd  to  confer  no  title  as  ngnlnst 
an  actual  settler  under  ('r<nst.  1Sti9,  art.  10.— 
WiltiamB  v.  League  (Tex.  Civ.  App.)  570. 


Grantee  of  a  void  gruit  of  land  Issued  after 
land  offices  were  closed  November  13,  188S, 
hag  not  entitled  to  the  land  under  Act  Feb.  8. 
1875.  where  another  person  had  in  1874  located 
thereon. — Williams  v.  Txague  (Tex.  Civ.  App.) 
570. 

Lands  under  a  void  grant  issued  November 
20.  1835,  after  Knd  offices  were  dosed,  Arfd 
not  "titled  land,"  within  the  meaning  of  the 
ccmstitution  and  statntes.— Williams  r.  League 
(Tex.  av.  App.)  67a 

PUBLIC  ROADS. 

See  "Highways." 

PUBLIC  SCHOOLS. 

See  "Mimiclpal  Corporations";   "Sdiools  and 
School  Districts." 


PUBLIC  USE. 


Dedrcation  of  property,  see  "Dedication." 
Taking  property  for  public  use,  see  "£ndnent  Do- 
main." 


PUNISHMENT. 

Fines,  see  "Fines." 

PUNITIVE  DAMAGES. 

See  "DeatlL" 

QUANTUM  MERUIT. 

Bee  "Work  and  Labor." 


QUITCLAIM. 


See  "Deeds." 


QUO  WARRANTO. 

An  action  of  quo'  warranto  lies  to  qneadon 
the  right  of  a  ci^  to  extend  ita  territorial  lim- 
its—State ex  rel.  Crow  v.  Fleming  (Mo.)  768. 

Judgment  of  a  court  allowing  a  town  to  be  in- 
corporated as  a  city  may  be  invalidated  by  an 
action  of  quo  warranto.— State  ex  rd.  Grow  t. 
Fleming  (Mo.)  75a 

Qao  warranto  for  nsnrplng  the  powers  of  n 
corporation  ia  properly  brou^t  against  the  of- 
ficers of  such  corporation  as  individuals.— State 
ex  rel.  Onw  t.  Ffeming  (Mo.)  768. 

RAILROADS. 

See,  also,  "Carriers";  "Street  Bailroada." 

A  right  of  way  granted  to  a  railroad  conqmny 
is  forfeited  by  a  delay  of  34  rears  before  con- 
structing the  road.— Pollock  t.  Maysvllle  &  B.  S. 
B.  Co.  (Ky.)  358. 

An  agreement  bondholden  of  a  corpora- 
tion to  accept  securities  from  a  reorganized 
company  in  lieu  thereof  held  to  mean  bonds  of 
such  company,— Thayer  v.  Watbem  (Tex.  Civ. 
App.)  906. 

A  corporation  ori^nized  to  operate  a  railroad 

purchased  at  judicial  sale  may  issue  bonds  In 
paymeat  of  the  purchase  price,  tinder  Rev.  St. 
1805,  art.  4584e.— Thayer  v.  Wathem  (Tei.  Gv. 
App.)  906. 

When  a  railroad  is  sold  at  judicial  sale,  and 
the  purchasers  reorganize,  there  must  be  a 
transfer  of  the  property  by  them  to  the  new 
corporation,  under  Kev.  St  18t>5,  art  4650.— 
Thayer  v.  Wathem  (Tex.  Civ.  App.)  906. 

In  anch  case,  the  fact  that  the  parties  com- 
prising the  purchasers  are  the  same  as  those 
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compriBinff  the  new  corporation  is  no  bar  to 
their  dealing  with  each  other.  —  Thaler 
Wathem  CTer.  iXv.  App.)  906. 

A  railroad  coodemnitifc  land  most  pay  the 
fall  value  at  the  time  of  trial.— San  Antonio  & 
A.  P.  Ry.  Co.  V.  nunnicutt  (Tex.  Civ.  App.)  535. 

A  raUroad  coDdemnins  land  suitable  for  town 
lots  doeH  not  compensate  the  owner  by  paying 
its  ralne  for  agrieulture.— San  Antonio  &  A. 
P.  Ry.  Co.  T.  Hunnicntt  fTex.  CIt.  Ak>.)  635. 

rnder  Rev.  St.  1895,  art.  1400,  earnings  of  a 
railroad  operated  by  a  receiver  htJd  not  charge- 
able with  money  paid  to  discharge  liens,  or  for 
permanent  improvements,  taz^  franchises,  in- 
surance premiums,  or  interest  on  mortgage 
bonds.— Randolph  t.  Farmers'  Loan  &  Ttust  Co. 
{Tex.  8np.)  7a 

Nor  for  money  nald  on  receiver's  certificates, 
the  ppoopedR  of  wnich  were  paid  for  the  benefit 
of  mortgage  creditors. — Randoljdi  t.  Farmers' 
Loan  &  Trust  Co.  (Tex,  Snp.)  70. 

Nor  tor  the  fee  of  the  special  commissioner 
who  conducted  a  foreclosure  sale.— Randolph  t. 
Farmers'  Loan  &  Trust  Co.  CTex.  Sup.)  70. 

I^oceeds  of  Insurance  taken  out  by  ttie  re- 
ceiver are  not  esmlngs.  within  such  statute. — 
Randolph  V.  Farmers  hcmn  &.  Trust  Co.  (Tex. 
Sup.)  70. 

Plaintiff  ooal  company  cannot  complain  of  the 
action  of  defendant  railroad  company  in  cut- 
ting loose  from  its  track  a  switch  to  plaintifTs 
mine,  connected  with  defendant's  track  under  a 
contract  expressly  reserving  to  defendant  the 
right  to  sever  the  connection  at  any  time. — 
Oueen  City  Coul  Co.  v.  loaisTiUe  &  N.  R.  Co. 
<Ky.)  103. 

Opnatlttn. 

Where  the  trainmen  see  a  trespasser  on  the 
track  in  front  of  the  train,  It  is  their  duty  to 
give  timely  warning  of  the  danger,  and  if  nec- 
«s8ary  and  practicable  to  slackeo  speed  and 
stop  the  train.— Ixiuisville  &  X.  R.  Co.  v.  Tink- 
ham's  Adm'i  (Ky.)  430. 

Where  the  engineer  saw  a  trespasser  on  the 
track  600  yards  ahead  of  the  engine,  and  nei- 
ther gave  the  usual  signal  nor  made  any  effort 
to  stop  the  train  until  within  100  yanls.  the 
4]uestion  of  negligence  was  for  the  jury.— Lou- 
isville &  N.  R.  Co.  V.  Tinkham's  Adm'z  (Ky.) 
438. 

A  child  two  years  and  seven  months  old, 
though  having  no  right  to  be  on  a  railroad  track, 
Is  not  in  law  a  trotipasHer,  so  far  as  regards  the 
duty  of  the  trainmen  to  keep  a  lookout. — Cin- 
cinnati, N  O.  &  T.  P.  Ry.  Co.  v.  Dirkprson's 
Adm'r  (Ky.)  99. 

Instruction  on  liability  for  iujnries  to  stock  on 
track  kfid  not  on  the  weight  of  evidence.— Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Slinkard  (Tel. 
Civ.  App.)  35. 

Evidence  in  action  for  killing  children  on  the 
track  htld  sufficient  to  eo  to  the  jury. — Sbifflet 
V,  St.  Louis  S.  W.  Hy.  Co.  CVex.  Civ.  App.)  918. 

Plaintiff  injured  on  track  held  guilty  of  con- 
tributory negligence.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  V.  Martin  fTex.  Civ.  App.)  7U3. 

  Aeoldents  at  OTOsainss. 

It  is  not  incunihent  on  trainmen  to  give  a  sig- 
nal or  slacken  speed  on  the  approach  of  a  train 
to  a  private  cro-*s:ng.— Louisville  &  N.  R.  Co.  v, 
Survant  (Ky.)  88. 

The  failure  of  plaintifE,  as  she  traveled  in  an 
open  bugg>-  in  a  high  wind,  for  300  or  400  yards, 

{>aralle]  with  a  railroad  track,  to  look  along  the 
ine  of  the  railroad  before  attempting  to  cross, 
was  uegiipeiifc  directly  contributing  to  the 
fright  of  her  hnr^f  after  she  had  crossed  the 
track.— I^uitsvUlti  ik.  ti.  R.  Co.  v.  Survant  (Ky.) 


The  failure  to  give  a  signal  of  the  approach  of 
a  train  to  a  public  crossing  was  not  the  proxi- 
mate cause  of  the  fright  of  plaintiff's  horse  after 
she  bsd  crossetl  the  track  at  a  private  crossing 
a  mile  distant.- Louiaville  &  N.  R.  Go.  t.  Sur- 
vant (Ky.)  88. 

A  person  who  stopped  some  distance  fn)m, 
and.  after  looking  and  listening  for  a  train, 
drove  upon,  a  crossing,  was  oot  guilty  of  con- 
tributory negligmee.— Oalvesttm,  H.  A  S.  A. 
Vty.  Co.  T.  Eaten  (Xex.  Civ.  App.)  362. 

An  instruction  that,  if  the  jury  do  not  be- 
lieve the  company  negligent,  they  will  find  for 
the  latter,  does  not  place  the  burden  of  proving. 
negligence  on  it.— Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Eaten  (Tex.  av.  App.)  502. 

A  railroad  company  most  use  ordinary  care 
to  avoid  injury  to  travelers  on  a  poblic  road 
crossing  its  track.— Galveston,  H.  &  S.  A.  By. 
Co.  T.  Eaten  (Tex.  CIt.  ^p^)  562. 

Evidence  as  to  the  speed  of  a  train  is  admis- 
sible as  part  of  the  res  gestae,  on  the  question 
of  n^ligence,  where  plaintiff  was  struck  by 
the  train  at  a  crossing. — Galveston,  H.  &  S.  A. 
Ry.  Oo.  V.  Eaten  (lex.  Civ.  App.)  502. 

Evidence  Md  to  sustain  a  finding  that  a  rail- 
road company  was  negligent  in  permitting 
weeds  to  grow  along  its  track  so  as  to  obfrtmct 
the  view  of  passing  cars  from  an  intersecting 
rood.— Galveston,  H.  &  S.  A.  Ry.  Co.  r.  Eaten 
(Tex.  Ov.  App.)  5tK. 

Evidence  htiii  to  sustain  a  finding  that  a  road 
crossing  a  railroud  was  a  public  one.— Galves- 
ton. H.  &  S.  A.  Ry.  Co.  T.  Eaten  (Tex.  Ov. 
App.)  562. 

Evidence  that  when  trains  approached  a  cer- 
.  tain  crossing  they  usually  gave  the  statutory 
I  signals  is  admisstble  to  show  the  duty  to  give 
tnem  at  that  crossing. — Galveston,  H.  &  S.  A. 
'  Ry.  Co.  V.  Eaten  (Tex.  Civ.  App.)  562. 

Where  a  train,  carrying  no  headlight  and 
without  signaling,  about  dark  approached  a 
crossing,  where  tail  weeds  obscut^d  the  view 
from  the  road,  and  struck  a  passing  wagon,  the 
jury  might  flna  that  the  riJlroad's  negligeDce 
was  the  proximate  cause  of  the  accident. — Gal- 
veston. H.  &  S.  A.  Hy.  Oo.  T.  Eaten  (Tex.  CSv. 
App.)  562. 

WTiere  an  injury  to  one  crossing  a  railroad 
track  was  caused  by  an  opening  in  the  track, 
wtiicb  had  existed  for  snch  length  of  time  that 
the  com|«ny  might,  by  the  exercise  of  ordinary 
care,  have  known  of  its  existence,  the  coimiany 
was  liable. — Louisville  &  N.  K.  Co.  v.  Smith 
(Ky.)  385. 

It  was  not  necessary  for  plaintiff  to  allege  in 
lits  petition  tiiat  he  waa  using  ordinary  care  in 
driving.— Louisville  &  X.  B.  Co.  v.  Smith  (Ky.i 
386. 

It  Is  the  duty  of  a  railroad  ccnnpaay  to  use  rea- 
sonable care,  and  to  give  proper  signals  on  the 
approach  of  its  trainn.  in  passing  through  a  ]M)p- 
alated  portion  of  a  city.~IjouisviHe  &  N.  R.  Co. 
V.  Ward's  Adm'r  (Ky.)  1112. 

  Fir«s. 

Admissibility  of  evidence  in  action  to  rcf^jvi-r 
for  fire  set  by  locomotive  detcrmintni. — Mat- 
thews T.  Missouri  Pac.  Ry.  Co.  (Mo.)  802. 

Contributoi^'  negligence  of  owner  short  of 
fraud  hrld  no  defense  to  an  action,  under  Itev. 
St.  1889.  §  2015.  for  fire  set  by  locomotive.— 
ilatthewB  V.  Missouri  Pac.  Ry.  Co.  (Mo.)  Sirj. 

Measure  of  damages  for  destruction  of  buidl- 
ing  by  fire  is  the  value  at  the  time  of  the  de- 
struction.—Matthews  T.  Missouri  Pac  Ry.  Co. 
iMo.)  802. 

Railroad  company  hel4  liable  to  owner  for 
value  of  i>roperty  destroyed  by  fire,  though  the 
owner  collected  insurance  thereon.— Matthews 
T.  Misuouri  Puc.  Ry.  Co.  (MoJ  &XL 
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RAPE. 

On  trial  tor  rape  of  a  diild  under  the  age  of 
coaaent,  eridence  that  [vosecntriz  bad  had  inter- 
conrae  with  another  peraon  than  defendant  hdd 
Inadmiaaible.— State  t.  Whltesell  (Ho.)  832. 

Thondi  one  nae  force,  he  may  be  oonTicted, 
under  Act  April  8,  1885.— State  t.  Knock  (Mo.) 
235. 

Letter  to  defendant  from  mother  of  proBecnting 
witness,  offering  to  hush  np  the  matter  for  a 
■consideration,  hud  inadmiaaible.— State  t.  Knock 
<Mo.)  236. 

Evidence  as  to  character  of  prosecutrix,  un- 
der Act  April  8.  1895,  held  inadmissible,  it  not 
beiug  shown  to  hare  reference  to  the  time  prior 
to  the  offense.— State  v.  Knock  (Mo.)  235. 

The  giving  and  refusal  of  certain  instructionB 
hild  error.— Cox  v.  State  (Tex.  Cr.  App.)  1C7. 

Prosecutrix's  narration  of  defendant's  attempt 
to  rape  her  is  admissible  to  rebut  tentimonr  that 
she  had  said  no  such  attempt  had  ever  been 
made.— Cox  v.  State  (Tex.  Cr.  App.)  157. 

Evidence  Mi  inanfficient  to  sustain  conTictloD. 
—Edmonson  T.  State  (Tex.  Cr.  App.)  154. 

It  la  harmless  error  to  charge  tliat  penetration 
conid  be  proTed  by  either  positive  or  circum- 
stantial eiidenoe,  where  the  proof  ia  poaitiTe.— 
Belcher  v.  State  fDex.  Cr.  App.)  519. 

Statute  reQuiring  indictment  to  charge  that 
the  proaecutrix  was  not  the  wife  of  defendant 
applies  onl7  where  the  woman  is  mentally  un- 
sound, or  where  she  is  under  15  years  of  age. — 
Belcher  T.  State  (I'ez.  Or.  App.)  519. 

REAL-ESTATE  AGENTS. 

See  "Broken.*'  - 

RECEIVERS. 

A  court  of  equity  has  jurisdiction  to  appoint  a 
receiver  at  any  stage  of  the  proceedings  when- 
ever the  facts  authorize  the  appointment,  though 
a  former  applicatloD  baa  been  overruled.— Colum- 
bia Finance  &  Trust  Co.  v.  Morgan  (Ky.)  389; 
Mattlngly's  Trustee  v.  Same,  Id. 

A  party  foreclosing  assessment  lien  hcid  en* 
titled  to  an  order  of  sale,  though  in  the  mean- 
time the  property  had  been  sold  by  receiver  un- 
der foreclosure  of  another  lien  in  another  court, 
the  receiverslup  being  closed.— Uoaston  City  St. 
By.  Co.  v.  Storrie  (Tex.  Oiv.  App.)  tS93. 

A  receiver  appointed  by  federal  court  is  not  a 
necessary  party  to  a  suit  in  state  court  to  for- 
feit a  corporate  franchise. — Palestine  Water  & 
Power  Co.  t.  Oty  of  Palestine  (Tex.  Sup.)  814. 

After  action  brought  for  appointment  of  re* 
-celrer  of  corporation,  it  cannot  make  assign- 
mmt  for  the  oenefit  of  eredItors.>-M;  V.  Mon- 
arch Oo.  T.  Bank  of  Hardinsbni^  (Ky.)  956. 

Petition  for  receiver  of  a  corporation  Md  to 
state  sufficient  grounds  therefor.— M.  V.  Mon- 
arch Co.  V.  Bank  of  Hardinsburg  (Ky.)  950. 

A  receiver,  in  order  to  maintain  an  action, 
must  set  out  in  his  petition  so  much  of  the  pro- 
ceedings aa  will  show  that  his  appointment  is 
legaI.-^hoKer  t.  MiddleslMiro  Town  &  Lands 
Oo.  (Ky.)  448. 

Bill  for  appointment  of  receiver  kdd  to  state 
no  ground  therefor.— Qty  Nat.  Bank  t.  Dnn- 
ham  (Tex.  Civ.  App.)  fior>. 

A  contract  with  a  receiver  of  a  railroad  com- 
pany to  furnish  .rars  at  a  particular  time  and 

§lace  hdd  within  the  scope  of  his  authority. — 
an  Antonio  &  A.  P.  By.  Co.  t.  Bamett  (Tez. 
Civ.  App.)  20. 

In  an  action  against  a  railroad  compnny  for 
breach  of  contract  with  a  recpivcr.  he  is  not  a 
Jieceasary  party  aftor  the  rL'Cfivership  has  been 
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closed.— San  Antonio. ft  A.  P.  I^.  Oa-  V.  Bar- 
nett  (Tex.  OIt.  App.)  20. 

Under  Ky.  St.  |  1740.  provldinff  for  a  com- 
miaslon  to  the  receiver  "for  receiving  and  pay- 
ing out  money  under  an  order  of  court,"  the 
fact  that  bonds  are  made  payable  to  a  receiver 
does  not  entitle  him  to  a  commission,  where  he 
does  not  in  fact  recdve  the  mon^.— Wathen 
V.  England  (Ky.)  92. 


RECOGNIZANCES. 

See,  also,  "Bail." 

On  appeal,  see  "Appeal  and  Error.** 

On  appeal  from  a  conviction  of  violating  the  1»- 
cal  option  law,  the  recognisance  mnst  state  that 
the  result  of  the  election  had  been  pubUshed. — 
Landers  t.  State  (Tex.  Or.  App.)  161. 


RECORDS. 

See,  also,  "Deeds." 

Of  chattel  mortgages,  see  "Chatty  Mortgages." 
On  appeal  in  dvU  acUons,  see  "Appeal  and  Er- 

ror.^*^ 

 in  criminal  prosecutions,  see  "Crimlsal 

Law." 

A  paper  Indorsed  thereon  as  having  been  act- 
ed on  by  the  court  will  be  received  after  60 
years  aa  marked  "Filed."— Pendleton  t.  ^av 
(Tex.  Civ.  App.)  1002. 

The  cnstodian  of  records  may  testify  that  cer- 
tain ones  are  missing.— Pendleton  v.  Sbaw  (Tex, 
Qv.  App.)  1002. 

The  word  "Off,"  written  in  a  court  docket 
for  next  term  under  entry  showing  the  filing  of 
a  motion  for  a  new  trial,  is  not  an  entry  overrul- 
ing  it.— St  Francis  Mill  Co.  v.  Sugg  (Mo.)  247. 

■Record  entry  nunc  pro  tunc  can  only  be  made 
when  based  on  tome  writing  in  a  cause.- St 
Francis  HUl  Co,  T.  Bngg  (Ma)  247. 

REDEMPTION. 

From  execution,  pte  "iilzecntion.** 

REFERENCE. 

See  "Arbitration  afld  Award." 


REFORMATION  OF  INSTRUMENTS. 

Beformation  of  deed  for  mistake  of  law  re- 
fused.—Dever  T.  Dever  (Ky.)  98S. 

Evidence  held  insufficient  to  show  a  mutual 
mistake,  in  that  the  parties  intended  the  deed  to 
convey  a  life  interest  rather  than  a  fee. — Park- 
er V.  Vanhoozer  (Mo.)  7'28. 

The  burden  of  proving  a  mistake  In  a  writ- 
ten instrument  is  upon  the  party  asserting  it- 
Parker  V.  Vanhooser  (Mo.)  728. 

Where  a  grantor  inadvertently  Included  land 
not  intended  by  either  party  to  be  conveyed, 
the  court  may  reform  the  deed  so  as  to  include 
only  such  land  as  was  Intended  to  be  conveyed. 
—Elder  T.  First  Mat  Bank  (Tex.  Sup.)  fS2. 

The  claim  that  a  certain  provision  was  omit- 
ted from  a  contract  by  mistake  was  not  sup- 
ported by  the  evidence  where  the  circumstance* 
were  such  at  the  time  that  the  matter  could 
not  have  been  within  the  contemplation  of  the 
partieB. — ^Buckley  t.  Board  of  OonncUmeD  of 
of  Frankfort  (Ky.)  139. 

REFRESHING  MEMORY. 

See  "Witnesses." 
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REGISTERS  OF  DEEDS. 

Liability  of  coQDtr  clerk  for  failing  to  prop- 
erty leciater  filtiw  of  a  chattel  mortsaKe,  to  one 
misled^  tnch  nllnre,  dctwiniiied.— Morton  t. 
Smith  f^x.  OiT.  App.)  688. 

REHEARING. 

See  "New  Trial." 

On  appeal,  aee  "Appeal  and  Bmr.** 

REINSTATEMENT. 

Of  eanae,  lee  "Dlamissal  and  NoDmit** 


RELEASE. 

See,  alK>.  'TaymenL" 

Of  Indoran.  see  "Kite  and  Notes.** 

Of  Boretj,  aee  "Prindpal  and  Suretgr.** 

By  agreement,  one  iabkt  anrety  may  be  » 
leased  withont  rdewiog  the  other*.— RlchardMm 
T.  Overieeee  CTex.  Qt.  App.)  308. 

On  the  question  whether  the  release  of 
amounts  oTecpaid  for  rent  in  prerloaa  years  by 
the  leasee  was  for  a  Talnable  conrideration,  the 
lessor  can  gire  in  eridence  the  tdrcomstances  on- 
der  which  a  sabseqiient  tease  was  made.— Bober- 
son  T.  Gill  (Tex.  Ctv.  App.)  826. 

A  release  of  damages  for  breach  of  contract 
made  withont  ronaideration  Mi  not  to  preelude 
recovery  of  damageii. — San  Antonio  s  A.  P. 
Ry.  Co.  T.  Bamett  (T<>z.  Cir.  Am^-)  20. 

REMAND. 

On  appeal,  see  **.^HMal  and  Error." 

REMITTITUR. 

On  aiveal,  see  "Appeal  and  Bmr." 

RENT- 

Bee  "Landlord  and  Tenant."* 

REPLEVIA. 

See,  also.  "Detinne." 

By  d^tor  of  daim  garnished,  see  "Gamiah- 
ment" 

Defendant's  ezceptiona  to  verdict,  because  not 
showing  separate  value  of  the  artides  replevied, 
held  Dot  to  avail  him  on  motion  In  arrest  of 
jndgment,  where  there  was  no  evidence  of  such 
separate  yalue.— Byrne  v.  Lynn  (Tex.  OIt.  App.) 
311,  544. 

Where  seiuurate  Talae  of  articles  replevied  ia 
not  shown,  it  is  not  necessary  that  the  judg- 
ment fix  such  value.— Byrne  t.  Lynn  (Tex.  Civ. 
App.)  311.  544. 

Where  there  was  no  evidence  of  separate  value 
of  the  property  replevied,  a  verdict  was  not  in- 
Hnffirient  because  it -did  not  find  such  separate 
value.— Byrne  v.  Lynn  (Tex.  Civ.  App.)  311,  544. 

Where  a  third  person  Intervenes,  daiming  the 
propwty,  an  instruction  that  the  jury  could  not 
find  the  property  that  of  dther  plaintiff  or  de- 
fendant was  erroneous,  where  parties  had  agreed 
to  first  determine  that  issue,  and  afterwards  the 
right  of  the  third  party.— Winchester  t.  Bryant 
(Ark.)  1124. 

Where,  in  replevin,  a  third  party  intervenes, 
and  the  jury  find  the  property  not  that  of  plain- 
tiff, judgment  for  defendant  should  not  be  ren- 


dered nntU  the  Issue  as  to  Uw  ttird  party  is  de- 
termhied.- Wlndiester  t.  Bryant  (Aik)  1124. 

Where  a  judgment  is  rendered  for  the  return 
of  cattle,  and  not  for  any  money  demand 
against  defendant  if  they  cannot  be  found,  the 
jury  need  not  find  the  value  of  each  one  of  the 
herd.— IJTe  Oak  Ranch  Co.  t,  tnyii.—  (Tex. 
Civ.  App.)  08S. 

RESCISSION. 

Cancellation  of  written  instrmnent,  see  "Cancel- 
lation of  Instroments." 
Of  contract  ot  sale,  see  "Sales." 

RES  GEST>E. 

Evidence  in  wosecution  for  homidde,  see  "Homi- 
dde." 

RES  JUDICATA. 

See  "Judgment." 

RESTRAINT  OF  TRADE 

Trusts  and^otbcr  etmibinatlons,  see  "Monopolies.'* 

RESULTING  TRUSTS. 

8ee"Ttiuta." 

RETURN. 

Of  serrice,  see  "Process.** 

REVENUE. 

See '■TUatlon.'* 

REVIEW. 

See  ^'Appeal  and  Error*';  "Criminal  Law.** 

REVIVAL 

See  "Abatemmt  and  Berival.'* 

RIGHT  OF  WAY. 

See  "Basements";  "Bmlnent  Dcmaln";  *^fi- 
roads." 

RISKS  OF  EMPLOYMENT. 

See  "Master  and  Snvant." 

ROADS. 

See  "HigbwayiT*;  "Prlrate  Roads";  *^ni|dkes 
and  ToU  Roads." 

ROBBERY. 

One  diarged  with  taking  f  10  in  tSlrer  may  be 
convicted  on  proof  that  fie  took  a  less  sum. — 
Jones  T.  State  (Tex.  Cr.  A^)  162. 

An  indictment  charging  a  robbery  liy  aasaolt 
and  violence  is  snatained  by  evidence  of  a  rob- 
bery by  the  Dse  of  firearms.— Farrdl  v.  State 
(Tex.  Cr.  App.)  1108. 

It  is  not  error,  in  a  prosecution  for  simple 
robbery,  to  snbmit  to  the  jniy  a  robbesy  with- 
out the  use  of  firearms,  though  tlie  proof  abova 
that  firearms  were  used. — Farreu  t.  State 
(Tex.  Cr.  App.)  612. 

RULE  IN  SHELLEY'S  CASE. 

See  "Wnta." 
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SALES. 

See,  aiRo,  "FrauduIeDt  ConTeyancn";  *^endor 

and  Purchaser." 
B7  administraton,  see  "Bbcecotors  and  Adrolnia- 

tratOTS." 

Of  intoxicatiag  Uqaon,  see  "Intoxleatlng  IA<f 
uors." 

On  execution,  see  "Execation." 

On  fiiredomire  oi  mortgage,  see  "MortgageB.** 

On  Older  or  Judgment  of  court,  lee  '%radldal 

Sales." 
Tax  sates,  aee  "Taxation." 

Eridence  held  inaafficient  to  justil^  resdsdoB 
of  contract  of  sale  by  seller.— Steinleln  v.  8. 
Blaiadell,  Jr.,  Co.  (Tex.  Cit.  App.)  200. 

Offer  to  return  consideration  paid  on  goods  ob- 
tained hy  fraud  made  on  filing  petition  against 
aaaJgnee  of  fraudulent  debtor  Add  sofficient— 
Blaiock  T.  Jos^h  Bowling  Go.  CTex.  Cir.  App.) 
305. 

On  a  sale  hr  samples,  the  burden  is  on  the 
seller  to  show  that  the  goods  correspond  with 
the  sample,  and  that  the  buyer  accepted  them.— 
Pontiac  Shoe  Co.  t.  Hamilton  (Tex.  Civ. 

App.)  406. 

Sales  by  sample  contemplate  an  Inspection  by 
the  buyer,  and  a  warranty  that  the  goods  are  the 
quality  of  the  samples.— Pontiac  Shoe  Mfg.  Oo. 
T.  Hamilton  (Tex.  av.  App.)  406. 

Where  the  purchaser  returns  goods  as  soon 
as  he  discorers  that  they  are  not  of  the  quality 
bought,  there  is  no  acceptance.— Pontiac  Shoe 
Mfg.  do.  T.  Hamilton  ^Tex.  &f.  Apg.)  405. 

Where  nothing  remains  to  be  done  to  identify 
the  property  or  prepare  it  for  delivery,  the  sale  is 
complete.— Sanger  t.  Thomaason  ^ex.  Qv.  App.) 
408. 

Transfer  of  part  of  a  stock  of  merchandise  to 
the  creditor's  agent  held  to  constitute  a  valid 
sale,  as  against  attaching  creditors. — ^Triplett  v. 
Morris  05x.  Civ.  App.)  684. 

A  contract  by  a  merchant  to  sell  goods  on 
fwmmission  at  a  price  fixed  by  the  manufactmrer 
htld  a  contract  of  sale,  where  the  merchant 

fnarantiea  p»ment  —  Williams  t.  Drummond 
obacco  Oo.  (Tex.  Or,  App.)  186. 

Evidence  Is  admissible  that  defendant,  who 
refused  to  pay  for  a  machine  on  the  ground  that 
it  did  not  work  as  warranted,  had  expressed 
satisfaction  during  the  two  years  it  had  been 
mn  .— Bussell  &  Co.  T.  Newdlgate  (Ky.)  973. 

Where  a  warranty  provided  that  the  buyer 
should  give  notice  to  the  seller  of  any  defects 
which  might  constitute  a  breach  of  such  war- 
ranty, complaints  not  made  until  two  years 
afterwards  held  not  made  within  a  reasonable 
time.— KuBsell  &  Co.  v.  Newdigate  (Ky.)  973. 

A  buyer  hdd  not  entitled  to  object  that  bills 
of  lading  were  not  made  ont  in  the  seller's 
name,  where  th^  were  indorsed  to  the  buyer. 
—Cleveland  v.  Heidenheimer  (Tex.  Civ.  App.) 
551. 

Delivery  with  an  opportunity  to  inspect,  and 
acceptance,  precludes  the  right  to  complain  of 
visible  defects.— Florida  Athletic  Olnb  t.  Bope 
Lumber  Co.  CTex.  Civ.  App.)  10. 

Evidence  hHd  irrelevant  on  a  question  wheth- 
er property  delivered  under  the  contract  came 
up  to  the  required  quality.— Florida  Athletic 
Club  V.  Hope  Lumber  Co.  (Tex.  Civ.  App.)  10. 

It  is  otherwise,  however,  if  there  be  an  agree- 
ment between  the  parties  that  the  question 
whether  the  quality  of  the  property  comes  up 
to  the  requirements  shall  be  settled  after  deiiv- 
ery.- Florida  Athletic  Club  v.  Hope  Lumber 
Co.  (Tex.  av.  App.)  10. 

Measure  of  damages  stated  where  the  seller 
delivers  property  not  of  the  quality  stipulated 


for.— Florida  Athletic  Club  v.  Hope  lumber  Co. 
(Tex.  Civ.  App.)  10. 

The  fact  that  the  buyer  Is  induced  to  accept 
the  property  by  stress  of  time,  and  inability  to 
procure  other  property,  does  not  relieve  him 
from  the  legal  effect  of  accepting  it.— Florida 
Athletic  Clnb  t.  Hope  Lumber  Co.  C^ez.  Civ. 
App.)  10. 

Where  Insolvent  obtains  goods  on  credit  by 
fraud,  and  conveys  his  sfock  to  a  trustee  for 
certain  creditMs,  the  sdler,  on  disaffirming  the 
sale,  cannot  hold  such  creditors  liable  for  con- 
vemion,  on  the  theoir  that  the  trustee  was  their 
agent.— Blalock  t.  Joseph  Bowling  Oo,  (Tex. 
Cir.  App.)  806. 

SATISFACTION. 

See  'Taymen^';  ''Beleaae.'* 

SCHOOL  UNDS. 

See  "Public  Lands." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See,  also,  "Municipal  Corporations." 

Under  C!onst.  art.  11,  I  10,  a  city  must  have 
legislative  authority  to  control  its  schools  before 
an  election  had  to  determine  as  to  the  levy  of  a 
tax  for  the  support  thereof.— City  of  EI  Paso  v. 
Conklin  ^x.  Bap.)  088. 

Act  AprU  8.  1879  <Rev.  St  1879,  Final  Title. 
§  20),  held  to  have  changed  the  method  of  obtain- 
ing control  of  free  schools,  formally  provided 
under  Bev.  St.  1879.  arts.  37S1,  3782.— Conklm 
V.  City  of  El  Paso  (Tex.  Civ.  App.)  879. 

Charter  of  El  Paso  (Sp.  Laws,  p.  60)  and  Act 
1893  (Sp.  Laws,  p.  43)  Md  not  to  create  an  in- 
dependent school  district,  nor  validate  the  ille- 
gal assumption  of  control  of  schools. — Conklin 
v.  City  of  Ea  Paso  (Tex.  av.  App.)  879. 

Charter  of  city  construed,  and  hdd,  that  the 
board  of  school  trustees  had  power  to  fix  salary 
of  superintendent  of  schools,  and  order  pay- 
ment thereof.— Board  of  School  Tmatees  t. 
City  of  Sherman  (Tex.  C&v;  App.)  615. 

A  reversal  by  the  snperintendent  of  pnbllc  in- 
struction of  an  order  of  the  county  superintend- 
ent removing  a  trustee  from  office  renders  the 
action  of  the  county  superintendent  void,  and 
rentores  the  trustee  to  all  his  rights. — Stephens 
T.  Marrs  (Ky.)  102. 

A  letter  from  the  snperintendent  of  public 
instruction  showing  that,  as  a  result  of  his  con- 
sideration of  an  appeal  from  the  decision  of 
the  county  snperintendent  removing  a  tmstee, 
the  papers  were  returned  to  the  county  super- 
intendent with  directions  to  grant  a  new  trial, 
is  sufficient  to  show  a  reversal  of  the  decision. 
-Stephens  t.  Marra  (Ey.)  102. 

SECONDARY  EVIDENCE 

See  "Evidence." 

SECURITY. 

For  ODSta,  see  "Ooats." 

SELF-DEFENSE. 

See  "Homicide." 

SENTENCE. 

See  "Oriminal  Law." 

SEPARATE  ESTATE. 

See  "Husband  and  Wife." 
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SEQUESTRATION. 

An  nflidaTit  for  Bequeatzation  flufficientlj  wtB 
uut  the  raJue  of  property  sought  to  be  seized 
where  the  debt  due  was  the  odIj  amouDt  men- 
tioued,  and  the  value  of  the  property  is  alleged 
to  be  the  amount  "above  Rot  forth."— McMilun 
T.  Moon  (Tex.  Cir.  App.)  414. 

It  was  error  to  instmct  that  defendant. could 
not  recover  for  wrongful  sequestration  if  plain- 
tiff bad  probable  cause  to  fear  that  the  property 
would  be  removed  from  the  county,  where  the 
allegation  in  the  aflQdavit  was  that  the  mort- 
gagee feaied  mortgagor  would  bo  remove  the 
^|^>ert7.— UcMlUan  t.  Moon  (Ttfx.  GIt.  App.) 

SERVANTS. 

See  "Master  and  Serrant.'* 

SERVICE. 

Of  motion  to  retax  costs,  see  "Costa," 

i}f  notice  of  appeal,  eev  "Appeal  and  Brror.** 

Ot  DrocesB,  see  "Process." 

SERVICES. 

See  "Work  and  Labor." 

SET-OFF  AND  COUNTERCLAIM. 

Defendant  cannot  plead,  as  a  set-off  to  the 
price  of  goods,  a  debt  due  to  him  by  C.  to  whom 
be  gave  the  order  for  the  goods,  where  he  had  no- 
tice before  receiving  the  goods  that  they  be- 
longed to  plaintiff,  and  not  to  CL— Weingartser  t. 
Missouri  Lumber  &  Mining  Oo.  (Ky.)  855. 

In  an  action  of  trespass  baaed  on  the  bare  pos- 
session of  plaintiff,  in  which  defendant  asserts 
title  in  Umseir,  a  claim  by  d^eodant  for  the 
damage  to  the  land  durhig  phlntiff'i  poasenlon  is 
pleadat>le  as  a  counterclaun.— StlHweH  t.  Duncan 
(Ky.)  357. 

Usurious  interest  paid  on  a  note  to  a  national 
banlc  cannot  be  set  off  against  the  principal  of 
the  note.~-Comanche  Nat.  Bank  t.  tfahner 
(Tex.  Civ.  App.)  413. 

In  an  action  on  a  supersedeas  hand,  the  sore- 
ty  may  plead  as  a  counterclaim  an  amount 
paid  by  the  principal  in  discharge  of  a  certain 
incumbrance  on  land,  to  the  extent  that  plain- 
tiff was  bound,  as  life  tenant,  to  discharge  the 
incumbrance;  the  bond  sued  on  hnving  been 
executpd  In  a  m\t  involvine  plaintiff'n  titlo  to 
the  land  in  question.— Parr Uh  v.  Ross  (Ky.)  134. 

SETTLEMENT. 

See  "Payment";  "Release." 

By  administrator,  see  "Execnton  and  Adminis- 
trators." 

Of  estate  aasisoed  for  creditors,  see  "Asslgn- 
menti  for  Benefit  of  Creditors." 

SHERIFFS  AND  CONSTABLES. 

Petition  in  action  against  sheriff  for  selling 
land  for  taxes  where  the  owner  thereof  had  suf- 
ficient personalty  to  pay  the  debt  f.eUI  to  state 
no  cause  of  action.— Commonwealth  v.  Morton 

(Ky.)  ti47. 

In  conversion  against  a  sheriff  for  the  value 
of  goods  seized  under  attachments  of  two  sep- 
arate creditors,  it  is  not  necessary  to  prove  a 
seizure  under  both  writs,  vhen  plaintiff  only 
alleged  the  seizure  under  one.— Triplett  v.  Mor- 
ris (Tex.  Civ.  App.)  ti84. 

A  sheriff  baring  more  than  four  prisoners  is 
entitled  to  only  oU  vents  a  day  for  supjport 


of  each,  under  Code  Or.  Proc.  18^  art.  1097. 
—Hammond  v.  Lamsr  County  (Tex.  Cir.  App.) 
170. 

In  an  acdon  against  a  constable  for  n^i- 
gence  in  failing  to  serve  writs  of  gamiahment, 
the  burden  is  on  the  officer  to  show  insolvency  of 
parniaheea.- Taylor  v.  Fiymr  (.Tex.  CiT.  App.) 
1S3. 

In  an  action  on  an  indemnity  bond,  plaintiff 
was  held  entitled  to  iDstractions  that,  if  he  had 
made  more  payments  on  the  judgment  thao  ap- 
peared by  credits,  tfaereon.  the  jury  should  find 
for  him  such  amounts. — O>mmonwealtta  t.  Bur- 
nett (Ky.)  066. 

A  judgment  debtor  hdd  not  prejudiced,  in  an 
action  on  an  indemnity  bond,  by  his  having  bid- 
den off  the  property  in  good  faith  for  a  mortga- 
gee.—Commonwealth  T.  Burnett  (Ky.)  06U. 

SIGNALS. 

At  raDroad  crossingn,  see  "Raitroadt.** 

SUNDER. 

See  "Ubd  tnd  Slander." 

SPECIAL  ASSESSMENT. 

See  "Monidpal  Gtvporatlons." 

SPECIAL  UWS. 

See  ■XtonBtitntionBl  IaV*;  '^Statntea.'* 

SPECIFIC  PERFORMANCE 

Where  defendant  in  trespass  to  try  title  set 
up  rights  under  a  contract,  and  plaintiff  claim- 
ed damages  for  breach  of  snch  contract,  equity 
would  award  plaintiff  such  damages,  on  vestinff 
title  in  defendant,  although  thcgr  were  barred  by 
limitationB.~San  Antonio  &  A.  P.  Br.  Oo.  t. 
Gurley  (Tex.  Qt.  App.)  865. 

A  payment  of  such  damages  will  be  reQuired 
as  a  condition  precedent  to  the  vestinfc  of  tifle 
in  defendant.— San  Antonio  &  A.  P.  By.  Co.  r. 
Ourley  (Tex.  Qt.  App.)  S6B. 

SPENDTHRIFTS. 

AdmiaslbiUty  of  eridenee  to  estahllsh  spend- 
thrift tmrt  determined.  —  Herring  t.  Patten 

(Tex.  Cir.  App.)  60. 

Will  construed  and  Md  to  create  a  spendthrift 
trust  under  which  neither  the  property  nor  the 
income  thereof  was  liable  for  the  debts  of  the 
beneficiary  .—Herring  v.  Patten  (Tex,  Civ.  App.) 

no. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Litiuora." 


STALE  DEMAND. 


See  "Bquity.* 


STARE  DECISIS. 


See  •'Conrtfc" 


STATEMENT. 


Of  tactn  on  appeal  in  dril  actions,  tee  "Appeal 
and  Error." 

 in  arim^l  pnwecutiooBt   see  "Oiiuioal 

Lav." 
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STATES. 

Courts,  see  "CoartB." 

Right  of  state  to  appear  in  criminal  proaeentioiis, 
see  "Criminal  Law. ' 

The  appropriation  for  "Houses  of  Reform"  by 
Act  March  21,  1806.  held  to  be  a  claim,  wlthiu 
the  mefluing  of  Act  May  8,  1897,  payable  by  the 
auditor  out  of  the  "general  expenditure  fund." 
a«  required  by  Act  May  8,  18U7.— Stone  t. 
Board  of  Trusteea  of  Housea  of  Keform  CE7-) 

Where  the  state  Btiea,  it  Is  But^«ct  to  the 
same  rules  as  other  litigants. — State  T.  Zanco'B 
HelTB  (Tex.  Cit.  App.)  527. 

STATUTE  OF  FRAUDS. 

See  "K'nndfl,  Statute  ot" 

STATUTE  OF  LIMITATIONS. 

See  "lamltatkm  of  Actfami." 

STATUTES. 

Proviaioos  relatiuK  to  particular  suWecta,  see 
"AlHitement  and  RevlTal";  "Admtion^':  "Adnl- 
terntion";  "Appeal  and  Error*';  "Bills  and 
Notes";  "Carriers";  "Chattel  Mortgages"; 
"Clerks  of  Coort";  "Coste";  "Counties"; 
"Coorta";  "Criminal  I^aw";  "Deeds"; 
"Drafan";  "Eminent  Domain";  "Bzecntion"; 
"Bxecotors  and  Admlnistratoni";  "Hi^ways"; 
"Homicide";  "Infants";  "Intoxicating  Lia- 
oors";  "Jury";  "Landlord  and  Tenant";  "Li- 
bel and  Slander";  "Mechanics'  Liens";  "Mo- 
nopolies"; "MMTtgages";  "Municipal  Coroora- 
tious" ;  "Public  Lands" ;  "Rape  ;  "Schools 
and  School  Diatricta";  "TaxatiMi";  "Weights 
and  Measnrea." 

Acts  1886,  prohibiting  the  location  of  a  pest- 
house  within  the  limits  "of  any  incorporated 
city,"  kdd  inconsistent  with  Act  1893,  proriding 
for  the  governmcut  of  citiea  of  the  tiiird  daaa, 
and  hence  not  repealed  thereby.— Ctayton  r.  CSty 
of  Henderson  <Ky.)  667. 

Act  March  21,  l&tO,  f  26,  declaring  a  vote  of 

the  majority  of  city  council  necesRary  to  pass  an 
ordinance,  held  not  to  repeal  Act  March  6,  1870, 
requiring  a  two-thirds  vote  for  a  street  improve- 
ment.— City  of  Coriiigton  t.  SDllivan.(Ky.)  630. 

In  the  absence  of  proof  of  the  law  of  another 

state,  the  presumption  is  that  the  law  there  Is 
the  same  as  in  the  state  where  the  case  Is  tried. 
—Paul  T.  Chenault  (Tex.  Ot.  App,)  682. 

A  statute  whicn  applies  to  all  cities  in  the 
state  of  a  certain  class  is  a  general  law. — State 
ex  rel.  Oow  t.  Fleming  (Mo.)  708. 


Law  passed  at  special  session  cannot  be  in- 
validated by  showing  by  proclamation  and  jour- 
nals of  legislature  that  it  did  not  relate  to  any 
subject  mentioned  in  the  proclamation  or  any 
message.— Presidio  County  v.  Qty  Nat.  Bank 
(Tex.  CiT.TApp.)  1060. 

Act  approved  March  3,  1897,  not  having  an 
emergency  clause  putting  it  into  effect  at  once, 
krld  to  take  effect  Aogust  21,  lfe97,  90  days  aft- 
er the  legislature  adjourned,  and  not  to  apply 
to  an  Biveal  from  a  cmviction  on  June  1,  lw7. 
— Bdcher  v.  State  (l^x.  Or.  App.)  1106. 

Charter  of  a  city  is  not  a  private  statute,  and 
need  not  be  pleaded.— Town  of  Central  CJoviog- 
ton  V.  Weighaus  (Ky.)  985. 

Under  Ciy.  Code,  §  119,  private  statutes  may 
be  pleaded.— Town  of  Central  Covington  v. 
Weighaus  (Ky.)  086. 

Cognate  statotes,  though  not  in  pari  materia, 
may  be  referred  to,  to  determine  the  legis- 
lative intent.— State  v.  Summers  (Mo.)  797. 

Rev.  St.  1889,  |S  8890,  3892.  3893,  not  being 
within  the  purview  of  Ijaws  1879,  p.  166,  or  of 
Laws  1S81,  p.  ISO,  were  not  impliedly  r^waled 
thereby.— 4tate  v.  Smnmers  (Ho.)  797. 

Rev.  St  1889.  »  3890,  3892,  8S93,  relating  to 
the  adulteration  of  spirituous  liquors,  are  in  pari 
materia  with  Rev.  St.  1889,  cc.  56,  88,  relating 
to  dramshops  aod  druggists.— State  v.  Summers 
(Mo.)  797. 

Acts  22d  Leg.  e.  54,  I  7,  hM  embraced  within 
title  of  the  act.— Smith  v.  Grayson  Connty 
(Tex.  av.  App.)  921. 

Acta  22d  Leg.  »■.  M.  urm-'tlinff  'i>»"  ii  -  ' 

system  In  certain  coantles,  held  a  local  or  spe- 
cial law.— Smith  v.  Grayson  Connty  (Tex.  (St. 
App.)  821. 

OsDSt.  art.  8,  S  9.  providing  that  legislature 
may  pass  local  laws  for  niaiuteuHMce  uf  public 
roads,  applies  to  an  net  providing  for  creation 
of  a  road  system. — ESmith  Grayson  County 
(Tex.  Gv.  App.)  921. 

■  Rev.  St.  1879,  art.  3600,  requires  the  coun^ 
to  pay  an  ofBcer  the  costs,  where  a  convict  has 
satisfied  them  by  labor  on  public  work.  Rev. 
St.  1895,  art  3744,  provides  for  the  hiring  out 
of  convicts,  and  application  of  proceeds  of  hir- 
ing to  payment  of  costs,  but  also  provides  that 
the  conn^  shall  not  be  responsible  to  the  oflB- 
cers  therefor.  Held,  artiele  3744  does  not  re- 
peal article  3600,  so  as  to  prevent  an  officer 
from  recovering  the  costs  uiereunder.— Smith 
V.  Grayson  Oonnty  fTex.  Qv.  App.)  921. 

A  provision  regulating  the  wife's  interest  in 
the  deceased  husband's  personal  estate  is  ger- 
mane to  the  title  of  husband  and  wife.— Hos- 
kius  V.  Crabtree's  Adm'r  (Ky.)  434. 


UNITED  STATES. 

CONSTITLTION. 

Art.  4.  S  2   707 

Amend.  14    603 

REVISED  STATUTES. 
§  4747    4» 

ARKANSAS. 

CONSTITUTION'  1874. 

Art.  2.  §  22   707 

Art.  9    452 


STATUTES  CONSTRUED. 

MANSFIELD'S  DIGEST. 
SS  4366,  4369  1041 
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CRIMINAL  CODE. 

I  43  *.   04 

I  282   13:i 

GENERAL  STATUTES 
1888. 

Ch.  27,  art.  2.  |  7  .1.-8 

Ch.  31.  i  19  442 

Ch.  71,  art.  1,  H  1.  2,  4. .  tKt 
Ch.  94,  art  1,  II  ^  46. .  444 

REVISED  STATUTES  18«7. 
Ch.  102.  S  3.  siihReofi.  7.  8. 
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STATL'TKS  1894. 

«  84    108 

96   215 

257    92, 

U  97a  1067    44r> 

1403    960' 

1689    12C 

1740    92 

1758    951 

fl910,  1911   108 

2055    880 

2003    210 
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3290    067 
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1887.  pp.  7,  11  9P4 
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CONSTITUTION  1876. 
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REVISED  8TATUTBS  1855. 
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REVISED  STATUTES  1879. 
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REVISED  STATUTES  18S8. 
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Page  256.  H  1,  3  761 

LAWS. 

1877.  p.  393    3.38 

1879.  p.  165   71>7 

1881,  p.  130    797 

1891.  p.  70    739 

IhOl,  p.  104.  t  3216   789 
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1895.  p.  91    739 
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CONSTITUTION  1869. 
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Art^  10.  f  6  571 

CONSTITUTION  1876. 

Art.  1.  f  19   603 

Art  5,  i  1   t©4 

Art.  8,  5  6   480 

Art.  11    854 

CONSTITUTION  1895. 

Art.  1.  §  15  09,  1064 

Art.  3,  8  3o  921 


Art.  3,  f  S3   303 

Art.  3,  H  ■56.  57   921 

Art.  5,  5  6   69 

Art.  6,  I  8   183 

Art.  5,  I  12   204 

Art.  5.  S  10  inr.  39* 
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Art.  624    290 
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Art.  1007    179 
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Art.  727   521 

Art.  1076    506 
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REVISED  STATUTES  1879. 
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Art.  3000    921 
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Art.  304    41 

Art.  315   617 

Arts.  331a.  331b  00:i 

Art.  333    414 
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Arts.  4684g.  4684k  1012 

Art.  642.  Bnbd.  54.  Amend- 
ed by  Laws  1897.  p.  192  908 

Art.  705    815 

Art  996   69,  672 
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Art.  1029a  1064 

Art.  1098   18:; 

Art.  1129   537 

Art.  1194.  sQbds.  14.  23. .  19S 

Art.  1204    41 

Art.  1269   592 

Art.  1387    871 

Art.  1490    70 

Arts.  1056.  2227  .^IS 
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Art.  3349   60S 

Art.  3384.   Amendea  by 

Laws  1897,  p.  2S5  529 
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Art.  3398    529 
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Art.  4661    67 
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STATUTES. 

Art.  986a,  {  2  1069 
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Art.  11286  et  seq  1110 

Art.  2248    690 

CITY  CHARTERS. 
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49.  5  87   880 

El  Paao.  Ulwb  1^,  p.  50. 
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1840.  Probate  Law  621 

1840.  Probate  Practice  ...  66 

1841,  p.  63  1016 

1849,  Dec.    29.  Probate 
Law    621 

1850,  Feb.  9.  Land  Grants  527 
1873.  p.  442,  I  22.  M  Pa- 
so Oltr  Charter   880 

1876.  p.  81  Sm  671 


1879,  p.  76    879,  880 

1876,  p.  36,   S§  128-130. 

Oalveston  City' Charter..  613 

1883,  p.  112  616 

1889,  p.  49,  S  87.  El  Paso 

City  Charter   880 

1889,  p.  50.  El  Pnao  City 

Charter.    Amended  by 

Laws  1893,  p.  43   880 

1889.  p.  141  936 

1889,  p.  143   867 

1891.  ch.  54.  8  7   921 

180.?.  p.  43    889 

1893.  ch.  79  1076 

1895,  p.  112  930 

189^),  p.  143    658 

1895,  ch.  5a  880 

1897,  p.  5  .513 

1897,  p.  11  1106 

1897,  p.  17  825 

1897,   p.    68,   art.  5049. 

subd.  31  1102 

1897,  p.  117   8 

189T.  p.  192  998 

1897.  p.  235    629 


STAY. 

Of  proceedings  on  appeal,  see  "Appeal  and  Er- 
ror." 

STOCK. 

See  "Bailding  and  Loan  Asaociatiooi";  "Oorpo- 
rations." 

STOCKHOLDERS. 

In  bnUdlnsr  association,  see  "Bnlldtng  and  Loan 

Associations." 
Of  Goiporationfl,  see  "COTporattona." 

STREET  RAILROADS. 

See,  also,   "Manidpal   Gorporations";  "Bail- 
roads." 

Instruction  in  ao  action  by  a  passenger  In- 
jured ia  collision  between  street  cars  consider- 
ed.—O'Eourke  T.  Undell  Ry.  Oo.  (Mo.)  254. 

A  street-raDroad  company,  agreeiu  to  pay 
for  paving  between  tne  raHs,  cannot  object  that 
the  law  authorizing  assessments  against  abut- 
ting owners  (or  paTing  the  other  portions  of 
the  street  is  inraJid.— Honston  City  St  Ry.  Co. 
V.  Storrie  (Tex.  dr.  App.)  693. 

Street  railroads  constructed  under  Rev.  St. 
1S95,  art.  642,  sabd.  54,  as  amended  by  Acts 
:*5th  Leg.  p.  192,  and  by  consent  of  city  conndl, 
will  not  be  enjoined  at  suit  of  abutting  owner, 
as  constmcted  for  private  use,  unless  complaint 
specifically  avers  facts  negativing  public  use.— 
Mangan  T.  Texas  Tr^iapb  Go.  (Tex.  CUt.  App.) 
998. 

Evidence  In  an  action  for  Injuries  on  track 
Juld  insufficient  to  submit  the  question  of  neg- 
ligence to  the  jury.— Oordon  v.  Louisville  Ry. 
G6.  (Ey.)  972L 

SUBMISSION. 

To  flrUtration,  see  "Arbitration  and  Award.** 


SUBROGATION. 

See,  also,  "Mechanics'  Liens." 

A  person  paying  the  lien  of  a  litigant  at  a 
void  judicial  sale  AeU  entitled  to  be  subrogated 
to  the  rights  of  such  litigant.— Weakley'a  Ex'r 
V.  DavU*  Ex'r  (Ky.)  687. 

A  beneSdary  under  a  second  trust  deed,  who 
purchases  creditw's  interest  in  a  first  trust  deed. 


and  also  the  interest  of  a  purchaser  under  an 
invalid  sale  thereunder,  Is  subrogated  to  all  the 
rights  and  remedies  of  the  creditor.— Long  t. 
Long  (Mo.)  341. 

One  purchasing  land  under  foreclosure  of  me- 
dianics'  liens  had  subrogated  to  the  ri^ts  of 
tiie  Henors  as  against  the  morteagee.— Owens  t. 
HeldbcedCT  (To.  Olr.  App.)  10m 

SUBSCRIPTIONS. 

To  corporations,  see  "Corporations.** 

Where  a  subscriber  proposed  to  be  one  of 
four  to  give  ?2,600  each,  and  the  fourth  sub- 
scriber had  an  understanding  with  third  per- 
sons that  they  were  to  make  up  a  part  of  his 
subscription  for  him,  &eU  that,  the  beneficiary 
being  without  fraud,  the  fourth  aulwcription 
was  valid.— Rogers  t.  Galloway  Female  Col- 
lege (Ark.)  454. 

Where  a  subscription  has  been  accepted  and 
acted  on,  subscribers'  liability  cannot  be  af- 
fected by  notes  made  for  the  subscription,  and 
containing  conditions  not  authorized  by  the 
beneficiary. — Rogers  v.  Galioway  Female  Col- 
lege (Ark.)  454. 

Where  a  subscription  list  for  the  location  of 
a  denominational  college  was  accepted  by  is 
church,  held,  that  the  college,  when  incorporat- 
ed, could  sue  to  recover  the  subscriptions. — 
Rogers  t.  Galloway  Female  College  '  (Ark.) 
454. 

Where  a  subscription  list  lacked  an  amount 
necessary  to  bind  subscribers,  and  certain  per* 
SODS  guarantied  the  balunce,  held,  that  sub- 
scribers could  not  object  that  the  guarantors 
also  paid  a  subscription  which  proved  to  have 
been  unauthorized. — Rogers  v.  Galloway  Fe- 
male College  (Ark.)  454. 

Where  subscriptions  had  been  presented  to 
the  representatives  of  a  college,  conditioned 
on  the  location  of  the  college  at  a  certain  point, 
held,  that  tbe  location  of  the  college  in  accord- 
ance therewith  wa-i  a  valuable  consideration 
for  the  BubscriptionB.— Rogers  t.  Galloway  Fe- 
male College  (Ark.)  464. 

Where  the  beneficiary  of  a  subscription  list 
was  required  to  locate  the  college  in  a  town 
which  was  in  pan  outside  its  corporate  Ilmlta, 
hdd,  that  the  college  need  not  be  located  Inside 
the  corporate  limits.— Rogers  r.  Galloway  Fe- 
male College  (Ark.)  454. 

SUIT. 

See  "Action."  ■ 
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SUNDAY. 

AdmliwiMlItT  of  erldeore  on  trial  for  Tiolntion 
of  Sunday  law  dPtermined.  —  Brown  t.  Static 
O^x.  Ct.  App.)  ITtf. 

SUPERSEDEAS. 

Bonds  tm  appfU  wc  "A^^l  and  EiRor.*' 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURVEYS. 

Bee  "PuWic  Land*." 


SURVIVORSHIP. 

Bee  "Hnitend  and  Wife." 


SWINDLING. 

See  "False  Pretenaes." 


TAXATION. 

See,  alao,  "Licenses." 
Covenant  against  taxes,  see  "CoTenants.** 
Hnnldiial  texes,  see  "Manidpal  Coiporatlons.*' 
Of  nonresident  manubetnrer.  see  "Oommerce." 

Where  a  petition  to  set  aside  a  tax  Jadgment 
and  deeds  does  not  arer  possession  br  defend- 
snts,  a  judgment  for  posBession  is  erroneous.— 
Wolf     Brown  (^o.)  733. 

A  pvrdiaaer  of  property,  which  is  suhaeqnent- 
ly  assessed  tor  taxes  of  omitted  jmis  previous 
to  the  time  of  the  purchase,  takes  sudl  proper- 
ty subject  thereto.— State  ex  rri.  Lehner  t.  Ful- 
lerton  (Mo.)  741. 

Limitations  do  not  ran  affsinst  taxes  assess- 
ed for  omitted  years  antU  after  they  become  de- 
linquent, under  Ber.  St.  1888,  S  7602.— State  ex 
rel.  I^hner  T.  Pnllerton  (Mo.)  741. 

Statements  made  by  the  assessor  htkt  hearsay. 
—State  ex  rel.  Lehner  t.  Fullerton  (Mo.)  741. 

The  one  resisting  the  collection  of  a  tax  most 
Kbow  the  irregularities  in  the  proceedings.— 
State  ex  rd.  Lehner  t.  FuUerton  (Mo.)  741. 

Proof  of  publication  of  notices  under  the  over- 
due tax  act  of  March  J2.  1881,  is  regulated  by 
Mansf.  Dig.  U  4356,  4359.  relatinjg;  generally  to 
1^1  °*'~^^''''   '  ^*  Johnson  (Ark.) 

A  mistake  in  the  spelling  of  a  person's  name 
in  tbe  tax  bill  will  not  affect  the  judgment, 
where  the  proper  party  is  before  the  court. — 
State  ex  ref.  Ziegenhein  v.  Barr  (Mo.)  1045. 

The  curator  o*.  the  estate  is  the  proper  person 
to  list  minors'  property,  and  pay  the  taxes 
thereon.~State  ex  rel.  Ziegenhein  t.  Barr  (Mo.) 
1045. 

Act  1895,  c.  5a  (Rev.  St  1895,  art  6232a  et 
seq.),  held  not  retroactive,  so  as  to  increase  the 
amount  of  taxos  due  prior  to  its  paaSHge.— Conk- 
lin  V.  City  of  El  Paso  (Tex.  Civ.  App.)  870. 

A  property  owner  may  be  required  to  pay  the 
legal  tax  before  being  granted  equitable  relief 
agiiinst  an  excessive  tax.— C^>nklin  r.  City  of  Kl 
I'aao  (Tex.  Civ.  App.)  879. 

A  taxpayer  is  entitled  to  show  want  of  au- 
thority to  levy  a  tax  as  a  defense  to  an  artion 
to  recover  it. — Cunklin  v.  CSty  of  El  Paso  CTex. 
Civ.  App.)  879. 

A  taxpayer  whose  property  has  been  sold  for 
taxes  due  prior  to  Act  18!)5,  c  Sa  (Rev.  St 
1895,  art  523;fa  et  seq.),  may  avail  himself 
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of  tbe  bcDC&tK  of  Kaid  act  on  the  terms  it  nro- 
vides.->Conklln  t.  City  of  £1  PSao  (Tex.  Civ. 
App.)87». 

A  tax  to  provide  a  riinking  fund  for  the  pay- 
ment of  bonds  is  not  illegal  because  the  tax  was 
not  sufficient  to  the  bonds  at  maturity.— 
Conklin  v.  City  of  El  Paso  (Tex.  Qv.  App.)  879. 

The  primary  meaning  of  tignrea  in  tlie  col- 
nmna  ot  tax  rolls  set  apart  fbr  vaines  htU  to  be 
dollars,  where  there  was  nothing  to  show  what 
they  donated.— Omklin  v.  City  of  El  Paao  (Tex. 
Civ.  App.)  879. 

'1\'here  a  tax  sale  is  void,  the  owner  is  only  lis* 
ble  for  taxes  doe  under  the  laws  in  force  at 
the  time  the  taxes  became  due. — (jonklin  t.  City 
of  £3  Paso  (Tex.  Qv.  App.)  879. 

A  tax  levy  in  part  for  a  lawful  and  In  part 
for  an  nnlawfnl  pmposp  hild  not  necoasariiy 
▼old  In  toto.— Nalle  ▼.  C^ty  of  Austin  (Tex. 
Sup.)  66. 

Where  a  tax  is  In  part  legal  and  In  part  it- 
legal,  and  is  capable  of  apportionment  tbe 
court  will  give  Judgment  for  that  part  thereof 
which  might  lawfully  be  levied.— Nalle  City 
of  Austin  (Tex.  Sup.)  66. 

A  purchaser  at  tax  sale  of  a  mortgagor's  eq- 
uity in  an  undivided  bterest  prior  to  partition 
and  foreclosure,  not  being  made  a  par^  there- 
to, can  redeem  the  interest  aa  it  stood  before 
snch  praceedinga.— Allen  t.  Bwempt  (Aik.)  IK 

A  court  of  chancery  has  no  power  to  amxrint 
a  tax  collector.— Orand  Rapids  Schotd-Fiimi- 
ture  Co.  V.  Trustees  of  School  Dist.  No.  29. 
Pike  County  (Ky.)  98. 

The  fact  Uiat.  when  whisky  is  released  from 
lx>nd,  certain  county  bonds,  for  which  a  local 
tax  was  levied  on  the  whisky  while  in  bond, 
have  been  satisfied  by  taxes  collected  from  oth- 
er property,  does  not  exempt  the  whislty  from 
the  tax.— Watben  v.  Young  (Ky.)  115. 


TAXATION  OF  COSTS. 

See  "Costs." 


TELEGRAPHS  AND  TELEPHONES. 

Claim  that,  if  telegram  had  not  been  delayed, 
the  funeral  of  plaintifPs  wife  would  have  been 
postponed  until  his  arrival.  Arid  not  speculative, 
80  as  to  make  damages  for  delay  too  remote. — 
Roach  V.  Jones  (Tex.  Qv.  App.)  677. 

Husband  held  entitled  to  recover  for  roental 
anguish  caused  by  delay  of  telegram,  whereby 
he  could  not  attend  his  wife's  funeral. — Boach 
V.  Jones  (Tex.  Civ.  App.)  677. 

It  is  error  to  charge  that,  if  addressee  of  tele- 
gram is  absent  a  delivery  to  his  wife  would  be 
a  delivery  to  hlm^Westem  Union  TeL.  Oo.  r. 
MitcheU  (Tex.  Sup.)  274. 

It  is  permissible  tor  one  to  testify  that  if  a 
telegram  to  her  hnst)and  liad  been  ddivered  to 
her,  abe  would  have  sent  it  to  her  husband.— 
Western  Union  Tel.  Go.  t.  Mltcfaeil  (T».  Sim.) 
274. 

Admissibility  of  evktenee  in  action  for  nonde- 
livery of  message  determined. — Western  Union 
Tel.  Co.  V.  Gahan  (Tex.  Qy,  App.)  933. 

Complaint  in  action  for  failure  to  deliver  tele- 
gram held  sufficient  to  authorise  recovery  tor 
injuries,  in  that  plaintiff  was  prevented  from 
attending  the  death  and  burial  of  his  father.— 
Western  Union  Tel.  Oo.  t.  Oahan  (Tex.  Qt. 
App.)  933. 

Evidence  held  insufficient  to  overthrow  pre- 
sumption that  telegram  was  for  the  benefit  of 
the  addressee. — Western  Union  Tri.  Goi.  t.  Ga- 
han (Tex.  Or.  App.)  1330. 
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Hie  plea  of  lihcrum  tenemeDtum  is  aviiilnblc 
to  an  actioii  of  treapam  quara  daumim  fre^t.— 
StiUweU  T.  Duucan  (fCy.)  3S7. 

In  an  action  to  recover  damaKCfi  for  the  de- 
strnctloD  of  an  advertisinff  board,  defendant 
sbonld  have  been  permitted  to  file  an  answer 
admittinf?  that  be  rat  down  tbe  board,  bat  de- 
nyine  thnt  he  destroyed  it.— Lndlnw  r.  StefEen 
(Ky.T  119. 

TRESPASS  TO  TRY  TITLE, 

See,  also,  "Ejectment" 

Kvidencc  held  to  show  that  deed  nu<1t>i'  wbidi 
plaintiff  clitimed  was  genuine. — De  la  (mrza  t. 
Mncmanus  (Tox.  Civ.  App.)  704. 

Defendants  In  trespass  to  try  title  cannot 
BTflil  themselveg  of  nay  benefit  of  a  deed  from 
one  of  plnintiffs,  who  are  teniintg  in  common, 
tn  n  third  penioD.  without  connectiiiR  them- 
selves with  Huch  title.  —  Hintze  v.  Krabben- 
whmidt  (Tex.  Civ.  App.)  38. 

PlaiutifTa  title  is  sufficiently  shown  where  he 
proves  thnt  defendant  went  into  poaacBsion  ax 
a  tenant  of  his  ancestor,  and  retained  such  poa- 
sfBsion.—Hintxe  v.  Krabbenachmldt  (Tex.  Ctv. 

App.(  38.  • 

Trespasft  to  try  title  cannot  be  maintained  by 
one  in  his  own  name  for  the  use  of  another. — 
Smith  V.  Olsen  (Tex.  Civ.  App.)  S74. 

A  complaint  which  alleges  that  defendant 
rlnims  a  tax  snie  was  void,  and  which  nsks 
judcment  for  the  tax  If  It  is  so  held,  does  not 
alh'Ke  a  void  tax  sale,  nor  admit  that  the  tax 
wuH  paid  by  tbe  sale  alleged.— Conkl  in  v.  (Sty  of 
El  Paso  (Tex.  Qv.  App.)  879. 

Under  Rev.  St.  1895.  arts.  5250,  5250-5258. 
a  plea  of  not  guilty  hfUt  to  admit  defendant's 
actual  iHwspflfiion.— Miller  v.  Knowles  (Tex.  Civ. 
App.)  927. 

Where  the  point  in  issue  was  whether  a  con- 
veyance was  for  fl  valuable  considcnition,  ad- 
mission of  hearsay  evidence  that  a  considera- 
tion was  paid  was  prejudicial  error.— Flash  v. 
Homdon  (Tex.  Ov.  App.)  608. 

Where  defendants  had  not  set  out  the  partlcn- 
lar  tract  which  they  claimed  by  adverse  posses- 
sion,  the  court  cannot  carve  the  same  from  a 
larger  tract.— Simpson  v.  Johnson  (Tex.  Ctv. 
I  App.)  107(i. 

1  Where  plaintiffs  fall  to  make  out  their  case. 
I  dcfendanta  are  entitled  to  a  judgment  forever 
I  concIutlinB  oH  claims  of  plaintiffs  to  the  prem- 
■  iaes.— Hill  v.  Grant  (Tex.  Civ.  App.)  101(J. 

I  When  plaintiffs  fail  to  mnke  ont  their  case, 
dofenduiils  need  not  sbow  title  in  themselves. — 
Hill  V.  CIront  (Tex.  (5v.  App.)  lOHi. 

Where  defendant  in  tresnaes  to  try  title  sets 
up  rlehts  under  a  contract  for  a  sale  of  th" 
land,  plaintiff  may  recnver  damages  for  breach 
of  the  contract.— San  Antonio  &  A.  P.  By.  Co. 
V.  Uurley  (Tex.  CSv.  App.)  8(>5. 

Defendants  in  possession  under  void  deeds  hf  lil 
not  eiititlcii  to  payiiiPiit  fur  impmvrinents.— 
SiiiLi)stm  V.  JolniRon  (Tex.  Civ.  .\pp.)  1(»7(!. 

Defeiiiiauts  in  trespass  to  try  title  cannot  re- 
cover for   improvement.'*,   where  they  entered 
To    the  jH-rmn.    see    "Assault   and    Battery";  I  "   oon tract  providing  that   they  might 

"False  impris-nment."  ^     y  .  I  oec.ipv  the  land  in  eonsideration  of  any  improve- 

mi-nls  they  niiuht  place  upon  if.  —  Umtze  v. 
Krabbentichmidt  (Tex.  Civ.  .Vpp.)  38. 


A  tdegraph  company  hrtd  not  liable  for  anr 
lety  eansed  oy  failnre  to  properly  transmit  mes- 
sage.— Akard  v.  Western  Union  Tel.  Co.  (Tex. 
Civ.  App.)  538. 

TENANCY  IN  COMMON. 

All  the  tenants  in  common  need  not  join  In 
an  action  to  recover  the  laud,  as  against  one 
holding  wlthont  title.  —  Hintze  T.  Krabben- 
achmldt (Tex.  Civ.  App.)  38. 

TENANTS. 

See  "Uindlord  and  Tenant." 

TESTAMENTARY  CAPACITY. 

See  ••Wills." 

THEFT. 

See  "Larceny.** 

THREATS.  I 

See  "Assault  and  Battery." 
As  evidence  In  prosecution  for  homidde,  see 
"Rinnicide." 

TITLE, 

See  "Advene  Fosaessloii." 
Covenants  of  title,  see  "Covpnants." 

TOLLS. 

Toll  roads,  see  "Tanipikea  and  Toll  Roads.** 

TORTS. 

Causing  deatl   see  "Death." 
Measure  of  d  uagea.  see  "Damagea.** 
Of  cities,  see  'Munldpel  Corporations.** 
Particular  torts,  see  " Assanlt  and  Battery" ; 

"False  Imprisonment":  "'Forcible  Entry  and 

Detainer";  "Fraud";  "Malicious  Prosecution" ; 

"Negligence";  "Nuisance";  "Trover  and  Con- 

veraion." 

There  can  bft  no  contribution  between  J&nt 
wrongdoera.  where  the  person  who  seeks  to 
compel  contribution  knew,  or  must  be  presum- 
ed to  have  known,  that  the  act  was  unlawful. — 
Sutton  V.  Morris  (Ky.)  127. 

TOWNS. 

The  term  "town  secretary"  is  synonymous 
with  "town  clerk." — (Jrifiiti  t.  Tuwn  of  Corydou 
(Ky.)  629. 

TRADE. 

Contracts  in  restraint  of,  see  "Monopolies^** 

TRANSCRIPTS. 

On  appeal,  see  "Appeal  and  Error";  "Criminal 
Law." 

TRESPASS. 

Injiirien  to  trespn sser  on   ni ilroad  track,  see 
"Itailronds." 


ipri.'- 

One  carrying  timber  off  the  land  of  another, 
though  purchased  in  gon,}  fjiith  of  one  to  whom 
the  premises  had  been  sublet  without  consent  of 
the  owner,  held  ttuilty  of  criminal  trespass. — 
Lindley  v.  State  (Tex.  Or.  App.l  l(r», 

A  deed  was  not  admissible  in  evidence  to  sup- 
port defendaufs  right  of  entry  where  the  gran- 
tor's title  was  In  issue,  and  there  was  no  coniiic- 
tent  eviitenoe  to  support  it. — Pollock  v.  Maysville 
&  B.  S.  It.  Co.  (l\y.)  ari». 
44  S.W.— 70 


TRIAL 

See,  also.  "Continaance";  "New  Trial";  **^'it- 

nesses."  , 
Demand  for  jury  trial,  see  ".Tnry." 
or  right  to  proi>erty  levied  on,  see  "Attachment." 
Trespass  to  try  title  to  real  property,  see  "Tres- 

pusB  to  Try  Title."  *^ 
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DiH'iiiiii:  nod  cloBing  of  trial  was  a  matter 
iifii  f.nii-.'nMn(t  peraons  interreniiiR  in  the  aptiuii. 
— Ti'ni[>l»j  Xftt.  Bank  t.  Warner  (Tex.  CW.  App.) 
1023. 

Failure  to  call  attention  to  incorrect  Htatenient 
of  anioiiut  in  issue  in  iustrm'tion  h<id  a  n-aiv- 
iT.— Teiiipi*-  N'aL  Bank  v.  Warner  (Tex.  Civ. 
App.)  lOtt. 

Remarka  of  the  court  relative  to  the  rention  for 
[>emiitt!nK  oertnin  witnexses  to  testify  hN  not 
inipropLT.— Fullerton  v.  Fordjce  (Mo.(  lU'hI. 

Wlierp  both  defendant,  at  whose  riiiiK'Rt 
pliysicitiiiR  linre  been  appointed  br  the  court  to 
exnniinp  [ilniuttff'tt  injuries,  and  plaintiff,  rt'Tiise 
to  caW  siirh  phynici'nns,  the  court  has  the  riKht 
to  do  so.— FiiUerton  v.  Fordyce  (Mo.)  IOTkJ. 

ReftiRBl  of  a  separnlo  jury  list  to  defendants 

inintly  aned  un  a  boud  hiN  not  error.— Jaii(>s  v. 
>rd  Heiui  Brewing  Co.  (Tex.  Gy.  App.)  8!W. 

Where  om-  teKlified  unequirucally  that  he  waa 
a  mmrt'sMfnt  of  the  state,  the  fact  that  rec-itals 
in  d)>t>d!«  nientiomnJ  him  as  a  n.*sident  did  lUJt 
make  the  eTldence  conBic'ing.— Dodge  v.  Sisnor 
iTex.  Civ.  Ajip.)  920. 

It  is  not  error  to  refuse  to  file  findings  of 
fact  and  conclusions  of  law  where  the  trial 
was  dcluj-ed  by  the  party  requeKtiufr  the  find- 
ings  until  it  was  too  late  to  file  them  duriuR  the 
term— Texarkana  &  ft.  S.  Ry.  Co.  v.  Hart- 
ford Ins.  Co.  (lex.  Civ.  App.)  533. 

A  request,  more  than  20  days  after  order 
chanjrioff  venue,  that  the  court  tile  conclu- 
sions of  law  and  fact,  comes  too  late.— Wil- 
iianis  V.  Planters'  &  Mechanics'  Nat.  Bank 
(Tex.  Civ.  App.)  tJ17. 

Refusal  to  order  a  view  of  a  road,  defects  in 
which  were  allefced  to  have  causi><i  accident. 
AWd  protier.— Henderson  &  Corydoa  Gravel-Road 
Co.  T.  Cosby  (Ky.)  (!3tt. 

A  request  to  the  court  tryinx  a  case  without 
a  jury  to  state  conclusions  of  law  separately 
from  those  of  fftot  should  be  made  within  time 
allowed  for  motion  for  new  trial. — Albin  Co,  v. 
Kllinger  (Ky.)  6."i5. 

Appellant  cannot  be  deprived  of  his  right  to 
conclusions  of  law  and  fn<'t  bi-t-anse  of  alleged 
lack  of  time  of  the  trial  judge  to  prepare  them. 
—I.ove  T.  Rempe  (Tex.  Civ.  App.)  liSl. 

Reception  of  eTidenoe. 

The  ndtiiissioQ  of  evidence  is  not  error  if  a 
part  of  it  is  admissible,  where  the  objection  is 
to  the  whple.— Holt  v.  Hunt  (Tex.  Civ.  App.) 
889. 

Allowing  plaintiff  to  Introduce  witnesses,  aft- 
er defendiiiit  had  rested,  but  not  for  the  ptirpose 
of  giving  rebuttal  testimony,  hriti  not  an  abuse 
of  iliscretion. — Fullertca  v.  Fordyee  (Mo.)  105.'l, 

^\"liere  a  part  of  testimony  objected  to  as  ii 
whole  iK  admissible,  it  is  not  error  to  overrule 
the  objection.  —  Schulxe  v.  Jalonick  (Tex.  Civ. 
App.l 

Where  testimony  had  been  admitted  without 
objection,  on  uu  issue  not  raised  by  the  plead- 
ings, hda,  that  the  court  shouhl  exclude  it  on 
tuoiiou  after  the  evidence  was  closed.— (Jalves- 
ton,  H.  &  S.  A.  Ry.  Co.  v.  Scott  (Tex.  Civ. 
App.)  u89. 

Irrelevant  testimony  must  be  objected  to  when 
first  iutrcKluccd,  or  the  right  will  be  waived.— 
.State  T.  Rapp  (Mo.)  270. 

Where  a  qaestion  was  asked  alHiut  an  entire 
conversation,  part  of  which  was  irrelevant,  but 
the  witness  confined  himself  to  the  relevant  por- 
tion, overruling  an  objection  to  the  answer  was 
not  error.— Paal  v.  (;henaalt  (Tex.  Civ.  Apii.) 
t«2. 

All  evidence  on  the  subject  of  inteui  is  entitled 
to  be  considered  bpr  the  jury,  although  the  person 
whose  intent  is  mrolved  teatiiies. — Edwards  v. 
"''^ewart  (Mo.)  32((. 


A  motion  to  exclude  all  the  testimony  of  a 
witneia  Is  properly  overroled  where  some  part  of 
it  is  competent. — Wicks  v.  X>eau  <Ky.)  397. 

Tskiag  ease  or  qMstlon  froan  iuy. 

Where  plaintifTs  evidence  onlv  aronses  a  anr- 
mise  or  suspicion.  Uie  case  should  be  taken 
from  the  jury. — Joske  v.  Irvine  (Tex.  Snp.) 
10.- II. 

lu  an  action  for  death  by  wrongful  act,  hd'l 
that  a  demurrer  to  the  evidence  was  properly 
overruled.— Barth  T.  Kansas  City  El.  Bj.  Oo. 
(Mo.)  778. 

A  demurrer  to  evidence  admits  every  fact 
which  the  jury  might  infer  from  the  evidence 
if  it  were  before  them. — Barth  v.  Kansas  City 
Ei,  Ry.  Co.  (Mo.)  778. 

Where  there  is  any  evidence  sustaining  plain- 
tiff's case,  it  shmdd  be  submitted  to  the  jary. — 
Wafers-Pierce  UU  Co.  v.  State  (Tex.  Qt.  App.i 

lutFmotloma. 

A  declaration  of  law  in  a  trial  by  the  court, 
that,  under  the  pleadings  and  evidence,  plain- 
tiff is  not  entitled  to  recover,  does  not  involve 
a  finding  Of  fact  against  plaintiff.— Bntler  Coun- 
ty v.  Boatmen's  Bank  (Mo.)  1047. 

Appellant  cannot  complain  of  an  erroneous  in- 
struction when  he  requested  an  instruction  em- 
bodying the  same  error,  although  it  was  refused. 
—City  of  IlillsbOTo  v.  Jackson  (Tex.  Civ.  App-) 

101  n. 

An  Instruction  hrlt,  properly  refused,  as  a 
cliarge  nn  the  evidence.— City  of  Hillsboro  v. 
.lackaon  (Tex.  Civ.  App.)  lOlO. 

An  instruction  to  find  a  reasonable  attorney's 
fee  held  error,  where  there  is  no  eTtdence  as  to 
what  would  be  such  fee.— Frost  t.  Foote  (Tex. 

Civ.  App.)  1071. 

An  iiistntctinn  not  based  on  evidence  is  er- 
roneous.—(Jnlf.  C.  &  S.  F.  Ry.  Co.  V.  Johnson 
(Tex-.  Sup.)  10t!7. 

In  a  civil  action,  where  an  unsound  principle 
of  law  has  been  incorporated  in  a  requested 
instruction,  it  is  not  error  to  fail  to  give  a 
correct  instruction  of  the  court's  own  motion. 
—Barth  v.  Kansas  aty  m.  Ry.  Co.  (Mo.)  77a 

Where  the  essential  dements  of  the  damages 
for  the  death  by  wrongful  act  are  given  to  the 
jury  for  the  [daintiff  In  the  language  of  the 
statute,  its  generality  doea  not  constitute  re- 
versible error.- Barth  t.  Kansas  Gtj  ES.  Ry. 
Co.  (Mo.)  778. 

Where  instruction  is  too  general,  more  specific 
instrnctions  should  be  requested. — Matthews  v. 
Missouri  Pac.  By.  Oo.  (Mo.)  802. 

An  instruction  excluding  from  the  jury  one 
of  the  issues  raised  by  the  pleading  and  suit- 
ported  by  evidence  is  reversible  error. — Kpp- 
stein  v.  Thouma  C^ex.  Civ.  App.)  803. 

It  is  error  to  submit  to  the  jury  a  question  of 
waiver  where  there  was  no  evidence  to  sustain 
it.— Phoenix  Ins.  Co.  v.  Fleuimiug  (Ark.)  464. 

A  verbal  limitation  on  the  purpoae  for  which 
certain  testimony  was  admitted,  Md  snflSdent 
without  repeutiiig  it  in  the  written  instructions. 
— D'Arrigo  r.  TexM  Prodnce  Co.  (Tex.  Civ. 
App.)  S31. 

A  charge  that  a  buyer's  refusal  to  pay  a 
draft  is  a  repudiation  of  the  contract  of  sale 
hi-ld  on  the  weight  of  the  evidence. — Cleveland 
V.  Heidenheimer  (Tex.  Civ.  App.)  551. 

It  is  unnecessary  to  define  "prep<Hiderance  of 
evidence.''— Oalreston.  H.  &  a.  A,  By.  Oo.  v. 
Eaten  (Tex.  Civ.  App.)  5(12. 

When  a  general  charge  is  sufficient,  scpii- 
rate  charges,  collectively  tending  to  confuse  the 
jury,  though  separately  unobjectionable,  were 
I)ropetiy  refused.— ^Jalveston  H.  &  S.  A.  Ry. 
Co.  T.  Eaten  (Tex.  av.  App.)  ^2. 
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InstruGlion  iu  au  action  hy  a  drover  nsninat  n  ' 
carrier  for  injury  on  passage  held  not  to  inrnde 
the  province  of  the  jurj'.— St.  I..onIa  S.  W.  Ry. 
Co.  T.  Nelson  (Tex.  Civ.  App.)  170. 

An  instruction  Md  erroueotis,  as  not  bnscd  on 
the  eTldence. — LouisTllle  &  S.  R.  Co.  y.  Sander's 
Adm'r  (Ky.)  644. 

An  instrnction  kehl  erroneous  which  charged 
that  deceased  was  at  work  under  orders  of  de- 
fendant's foreman,  where  the  ploadine  and  proof 
make  an  iaane  on  that  Question. — LoulsTille  & 
N.  B.  Co.  T.  Sander's  Adm'r  iKy.)  014. 

An  instmction  that  the  jury  were  the  Judi^es 
as  to  credibility  of  witnesses  and  weight  of  tes- 
timony hvld  erroneous,  aa  suggesting  a  conflict 
of  the  evidence  or  a  suspidoD  of  witness'  ve- 
racity.— Anderson  &  Nelson  Dit<titIinK  Co.  T. 
Hair  (Ky.)  658.' 

Inatmctions  for  defendnnt  held  properly  re- 
fused, where  issue  was  presented  by  instmc- 
tioiis  for  plaintiff.— St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v.  Franklin  (Tex.  Civ.  App.)  701. 

An  erroneous  instruction  is  not  cured  by  a  cor- 
rect instruction  afterwards  f;iven,  as  it  cannot  be 
said  which  influenced  the  jury.— St.  Louis,  L  M. 
&  3.  Ry.  Co.  V.  Beecher  (Ark.)  715. 

An  instruction  that  the  jury  must  be  "satis- 
fied" of  interpleader's  ownership  is  not  erroneous 
where  the  latter  part  of  the  instruction  states 
that  their  belief  is  all  that  is  required. — EUwards 
T.  Stewart  (Mo.)  328. 

Where  a  requested  instruction  merely  con- 
tains a  general  principle  not  applicable  to  the 
case,  the  court  need  not  give  a  correct  instruction 
on  the  subject. — Sanger  v.  Thomasson  (Tex.  C3v. 
App.)  408. 

It  is  proi>er  to  refuse  a  special  charge  where 
the  general  charge  covers  the  same  qnestions.— 
Newton  T.  Alexander  (Tex,  Qv.  App.)  416. 

Where  the  uncontradicted  evidence  showed  a 
certain  custom,  it  was  error  to  rharge  that  the 
jury  should  consider  it  "if  such  is  proved."— 
Galveston,  II.  &  S.  A.  Ey.  Oo.  T.  Thompson 
(Tex.  Civ.  App.)  8. 

An  instruction  held  not  on  the  weight  of  evi- 
dence.—Ilintze  v.  Krabbenschiiiidt  (Tex.  Civ. 
App.)  38. 

A  party  cannot  complain  that  a  iiri)i>er  charge 
was  not  full  enough,  unless  he  asked  for  a  spe- 
cial charge  supplying  the  deficiency. — Ilintze  T. 
Kmbbenschmfdt  (Tex.  Civ.  App.)  38. 

It  is  error,  in  an  action  against  a  policeman 
for  the  unnecessary  beating  of  plaintiff,  to  call 
the  jury's  attention,  in  the  instructions,  to  the 
fact  that  defendant  admitted  that  he  struck 
plaintiff  with  his  billy;  the  admission  being 
coupled  with  other  statements  excustng  the 
striking.— Fmnell  v.  Bohannon  (Ky.)  94. 

Plaintiff  cannot  complain  of  the  modification 
of  an  instruction  after  the  argument  was  com- 
pleted, where  the  change  was  suggested  by 
connsel  for  plaintiff  while  making  his  argument, 
and  the  court  called  the  jury's  attention  to 
the  change  when  made.—Bailey  v,  Louisville 
&  \.  R.  Co.  (Ky.)  105. 

Wliere  the  evidence  conclusively  showed  that 
a  gift  was  made  and  completed,  an  instruction 
assuming  that  such  was  the  fact  wax  not  preju- 
dicial.— Jones*  Adm'r  v,  Moore  (Ky.)  120. 

Verdict. 

In  an  action  where  plaintiff's  hu.aliand  is  join- 
ed, a  verdict  finding  for  plaintiff  alone  held  to 
show  that  the  jury  considered  only  her  damages. 
— (!ity  of  Hillsbyro  v.  Juekson  (Tex.  Civ.  App.) 
1010. 

A  rerdict  of  the  jury  not  in  npcordnnee  with 
the  contention  of  either  party  AfM  erroneous. — 
Harris  r.  Johnson  (Ky.)  iHS. 


TRIAL  OF  RIGHT  OF  PROPERTY. 

Claim  by  third  person,  see  "Attnehment." 

TROVER  AND  CONVERSION. 

Wrongful  attachment,  see  "Attachment.'' 

Where  there  is  judgment  for  plaintiff  in  action 
for  conversion  of  note  on  payment  of  judgment, 
the  note  becomes  defendant's  property.--Clark 
T.  CJullen  (Tenn.  Ch.  App.)  204. 

One  who  receives  goods  In  settlement  of  the 
claims  of  several  creditors  can  recover,  in  con- 
version, an  amount  proportionate  to  the  amount 
of  the  indebtedness  of  the  creditors  he  was  an- 
thoriaed  to  act  for.— Trinlett  v.  Morris  (Tex.  Civ. 
App.) -684. 

Suit  for  the  value  of  goods  converted  while  hi 
the  possession  of  an  agent  may  be  maintained  ei- 
ther by  him  alone  or  with  his  principals  joined. 
— Triplett  T.  Morris  (Tex.  CiT.  App.)  «&4. 

Creditors  accepting  payment  of  debt  from  a 
trustee  held  not  liable  by  the  fact  that  he  con- 
verted certain  goods  obtained  by  his  assignor 
by  fraud.— Blnlocfc  t.  Joseph  Bowling  Co.  (Tex. 
Qv.  App.)  305. 

Where  evidence  shows  a  third  party  had  in- 
terest in  the  property  converted,  n  submission 
as  though  plaintiff  ownetl  the  whole  proper^- 
hcUl  error.—nerriu;  t.  Patten  (Tex.  Cfv.  App.) 
60. 

■\Vhere  one's  goods,  mixed  with  others,  are 
wrongfully  attached,  the  owner  may  maintain 
conversion,  though  after  the  levy  he  refused  tn 
designate  his  goods  or  demand  the  proceeds  of 
the  sale. — Barnes  v.  Darby  fTex.  Civ.  App.) 
1020. 

When  goods  illegally  attached  are  removed  to 
another  place,  the  damages  are  their  market 
value  at  the  time  and  place  of  levy.- Barnes  t. 
Darby  (Tex.  Civ.  App.)  1029. 

Holder  of  collateral  held  liable  for  conversiou 
of  the  same  on  failure  to  return  on  demand  after 
payment  of  prineinal  debt.  —  Clark  r.  Cullen 
(Tenn.  Ob.  App.)  204, 

In  action  for  conTersion  of  note,  the  measure 
of  damage  is  the  amount  unpaid,  with  interest. 
—Clark  T.  CuUen  (Tenn.  Ch.  App.)  204. 

TRUSTEE  PROCESS. 

See  "Garnishment." 

TRUSTS. 

Combinations  to  monopolise  trade,  see  "Monopo- 
lies." 

Conveyances  in  trust  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors." 
Siiondthrift  trusts,  see  "Spendthrifts." 
TVnst  deeds,  sec  "Mortgages." 

Where  the  legal  owner  of  judgments  in  which 
others  bad  an  equitable  interest  satisfies  the 
judgments  in  consideration  of  a  conveyance  of 
realty  to  him.  a  trust  results  in  favor  of  the 
equitable  owners,  to  the  extent  of  their  interest. 
— MeClure  v.  Bryant  (Tex.  Civ.  App.)  3. 

A  purchaser  of  a  trustee  having  power  to  sell 
need  not  see  that  the  price  is  properly  applied. 
— Whatley  v.  Oglesby  (Tex.  Civ.  App.)  44. 

Where  the  grantor  In  a  trust  dcd  has  united 
with  the  trustee  in  a  conveyance,  with  war- 
ranty, of  a  part  of  the  trust  estate,  in  violation 
of  the  trust,  the  beneficiaries  are  estopped  to 
rocovpt  the  land  thus  conveyed,  where  the  pro- 
ceeds have  bLi-n  used  in  redeeming  from  execu- 
tion sale  other  land,  of  greater  value,  donated 
by  the  grantor,  they  l)eing  liable  on  the  war- 
ranty of  the  donor. — Willson  t.  Louisville  Trust 
Co.  (Ky.)  m. 
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A  trustee  Arfrf  to  have  aothority  to  convey 
land.— Whntley  v.  Ofclesby  (Tex.  CSv.  App.t  44. 

A.  grantor  of  an  absolate  conveyance  may  by 
pared  create  a  tmrt  In  favor  of  a  stnuisw  to  the 
deedv-^mett  v.  Honaton  (Tex.  Civ.  App.)  OSO. 

A  tmstoe  nt  an  express  trust  cannot  aogaire  the 
eqnitable  title  by  liniitatioDS.— Ramett  t.  Hoas- 
ton  (Ter.  Civ.  App.)  «S9. 

A  trustee  of  an  implied  trust  recognises  the 
trust  by  signiDg  a  trust  deed,  though  his  name  is 
not  in  the  body  of  it.— Baruett  T.  Houston  (Tex. 
ay.  App.)  M». 

Refusal  to  charge  that  proof  of  a  p«ri)I  trust 
must  be  clear  and  satisfactory  wns  proper. — 
Bamett  t.  Houston  (Tex.  Civ.  App.t  (t89. 

The  identical  proceeds  of  a  sale  of  the  trust 
property  to  n  purchaser,  with  kiiowleiiRe,  can  be 
followiti  by  the  beneficiary  into  the  hands  of  the 
trustee.— Itone  v.  Taylor  (Tex.  CAv.  App.)  326. 

Where  a  legatee  of  a  deceased  vendor's 
claim  for  purchaae  money  took  a  conveyance 
of  the  land  in  satisfaction  of  her  demand 
against  the  purchaser,  who  owned  the  fee, 
held,  that  she  did  not  take  the  conveyance  in 
trust  for  the  estate.— 0'0>nnor  t.  vineyard 
(Tex.  Sup.)  485. 

Where  the  consideration  was  paid  by  third 
persons,  the  grantee  of  land  holds  the  same  in 
trust  for  such  persons.  —  Omdit  t.  Maxwell 
(Mo.)  467. 

A  trustee  is  not  entitled  to  credit  for  a  fee 

fiaid  to  nn  attorney  who  was  at  the  time  great- 
y  in  debt  to  the  trust  f  und.— McRoberts  v.  Ciir- 
ueal  (Ky.)  44'^. 

While  the  purclwse  by  a  trustee  of  the  in- 
terest of  his  cestnis  que  trustent  is  regnrded 
with  disfavor,  lachea  will  bar  the  right  to  re- 
lief.—McRoberts  v.  Gameal  (Ky.)  442, 

The  only  effect  of  the  Inches  of  the  cestuis 
que  trustent  in  delaying  to  bring  an  action  to 
compel  the  trustee  to  account  is  upon  the  com- 
putation of  interest.— XI elloberts  v.  Corneal 
fKy.)  442. 

A  trustee  id  liable  for  his  nttorney's  misap- 
propriation of  the  trust  funds,  where  his  neg- 
ligence made  the  misappropriation  possible. — 
McRobcts  V.  Carneal  i&y.}  442. 

A  provision  authorizing  the  cestui  que  trust 
and  nis  aBsigiis  to  appoint  a  substitute  trustee 
held  to  eniiiuwer  both  the  bcneticiary  and  his 
assigns  seviTally  and  in  succession  to  appoint. 
—Miller  v.  Knowles  (Tex.  Civ.  App.)  927. 

A  trust  could  not  be  enforced  after  24  years 
from  the  time  it  had  boon  n'pudiated. — McClure 
T.  Bryant  (TeX.  Civ.  App.)  3. 

Plaintiffs  in  an  action  to  enforce  a  trust  in 
land  held  not  cnilly  of  laches.— ^ndlt  t.  Max- 
well (Mo.)  40T. 

TURNPIKES  AND  TOLL  ROADS. 

See,  also,  "Constitutional  Law." 

An  instruction  that  it  was  the  duty  of  a  gravel- 
road  company  to  keep  the  road  in  such  repair  that 
all  ordinary  vohiclos  could  pass  over  it  with 
safety  by  tlie  use  of  ordinary  care  held  proper. — 
Henderson  &  <'orydon  Gravel  Road  Cki.  v. 
(30Bby  (Ky.)  G39. 

Where  a  gravel  road  was  not  in  a  safe  condi- 
tion, the  coinpnny  was  not  relieved  because  plain- 
tiff's horse  bt'cnme  friphioncd  and  caused  the  ac- 
cident.— lloiiiierson  &  Corydon  Gravel  Road  Co. 
V.  Cosby  (ilich.)  G.39. 

Where  defendant  denied  that  its  road  was  un- 
safe, lield.  that  it  was  not  entitled  to  an  in- 
struction as  to  notice  of  unsafe  condition  neces- 
sary to  make  It  liable.— Henderson  &  Oorydon 
'travel  Koad  Co.  v.  Cosby  (Ky.)  6S9. 


UNDUE  INFLUENCE. 

See  "WIUs." 

UNLAWFUL  DETAINER. 

See  "FoTdU^  Entry  and  DeUiner." 

USAGES. 

,  See  "Cnstoms  and  Usages." 

USURY. 

See,  also,  "Building  and  Loan  Assodations." 

WTiere  the  provision  of  a  note  for  the  pay- 
ment of  8  per  cent,  interest  'hintil  piud"  was 
valid  when  the  note  was  executed,  a  subse- 
quent modification  of  the  contract,  so  as  to  pro- 
vide for  the  payment  of  7  per  cent,  semiannnallr, 
was  valid,  though  the  rate  thus  provided  tat 
was  in  exce«iH  of  that  then  allowed  fir  law.— Mix 
T.  FUeUty  Trust  &  Safety-Vanlt  Oo.  (Ky.)  388. 

As  the  statute  provides  for  the  forfeiture  of 
bU  interest  where  usury  is  taken,  interest  should 
be  allowed  ouW  from  the  date  of  the  jadsmeut, 
and  not  from  the  maturits'  Of  the  Inll.— SlaClE  v. 
First  Not.  Bank  (Ky.)  354. 

In  an  action  by  a  natioital  bank  on  a  bQl  of  ex- 
change, the  defendant  cannot  recover,  by  way  of 
counteKlalm,  double  tlie  amount  of  usurious  in- 
terest paid.— Slack  V.  If^rst  Nat.  Bank  (Ky.)  3&L 

Law  of  state  in  which  interest  in  a  note  is 
made  payable  held  to  govern  the  validitr  of  the 
interest.- Long  v.  Long  (Mo.)  34L 

VARIANCE. 

Between  pleading  and  proof  in  civil  actions,  see 
"Pleading." 

VENDOR  AND  PURCHASER. 

See.  also.  "CHiattel  Mortgages";  "Execution"; 
"Frandnlent    Gonveyanoei?';  "Mortgages"; 

"Sales." 

Purchaser  at  tax  sale,  see  •'Taxation." 
Requirement  by  statute  of  frauds,  see  Trands, 

Statute  of." 

Specific  p^formance  of  contract,  see  "Speone 

Paformance." 

A  testator  devised  land  of  which  he  was  in 
possession  under  n  title  to  G..  B.,  and  "W.,  and 
G.  conveyed  his  interest  to  R.  asm  W.  Tne 
title  bond  held  by  the  testator  was  then  as- 
signed by  W.  to  R.  Held,  that  the  aarignment 
passed  W.'s  eqnitable  interest.- Helm  t.  Sapp 
(Ky.)  107. 

Where  a  tenant  in  common  agreed  to  give 
an  attorney  one-half  of  land  if  he  sbonid  recover 
it,  and  gave  him  a  deed  therefor,  bnt  the  attor- 
ney performed  the  contract,  and  the  other  ten- 
ants never  signed  it.  the  grantor's  title  was  not 
devested  by  the  deed.— Hintse  T.  Krabben- 
Bchmidt  (Tex.  Civ.  App.)  38. 

One  purchasing  land  by  a  quitclaim  deed 
takes  title  subject  to  outstandmg  equities.— 
Condit  V.  Maxwell  (Mo.)  467. 

Where  title  to  part  of  land  conveyed  fails, 
tlie  price  should  be  computed  on  the  basis 
the  price  per  acre  for  which  the  land  was  sold. 
— Hynes  v.  Packard  (Tex.  Oiv.  App.)  548. 

Evidence  hrld  act  to  be  sufficient  to  estab- 
lish a  sate  to  0.,  as  against  testimony  as  to 
written  memoranda  made  by  witnesses  from 
conrt  records,  afterwards  destroyed  by  fire, 
showing  a  anle  to  R,— Howie  v.  Anderson  (Ky.) 
437;  Aiidcr^jou  v.  Ray's  Ailm'r,  Id. 
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Wliere  the  mortgagee  transferred  the  note,  and 
Afterwards  satisfied  the  mortgage,  the  satia- 
factlon  was  invalid,  and  a  autweiiaent  purcliaaer 
■of  the  land  was  not  protected  aa  wUnat  the 
transferee  of  the  note.— SorgcH  Idt.  Go,  t.  Vette 
<Mo.)  754, 

It  was  Add  that  the  heirs  of  a  deceased  co- 
purchaser  eonld  not  claim  the  land  without  rec- 
ognizing the  cQuity  the  anrrivin^  purchaser  had 
acquired  by  hiiTing  paid  the  price.— Gulmore  t. 
Medlenka  CT^z.  Civ.  App.)  676. 

A  deed  and  pardiase-moner  notes  given  for  a 
loan  fceld  to  constitute.im  effect,  a  ainele  instru- 
ment, BO  that  the  failure  to  pay  the  first  note 
at  maturity  matured  the  others,  as  provided 
the  deed.— Dodge  t.  Signer  (Hex.  Otr.  Appj 

The  grantees  of  one  taking  property  subject 
to  a  restriction  as  to  engaging  in  a  particular 
buBiuess,  who  have  notice  thereof,  take  no 
better  rights  than  their  grantor  had. — Ander- 
son V.  Howland  (Tei.  Civ.  App.)  911. 

Evidence  offered  by  plaintiff's  counsel  for  the 
benefit  of  a  purchaser  pendente  lite  from  plain- 
tiff is  not  admissible.^nuth  t.  Olsen  (Tex.  Civ. 
App,)  874. 

A  purchaser  pendente  lite  does  not  become  a 
party,  and  cannot  object  to  or  impeach  evi- 
dence.—Smith  V.  Olsen  (Tex.  av.  App.)  874. 

A  grantee  in  a  quitclaim  deed  held  not  a 
bona  fide  purchaser  as  against  a  prior  grantee. — 
Hill  T.  Grant  (Tex.  Oiv.  App.)  1016. 

The  fact  that  the  vendee  is  insolvent,  and  is 
threatening,  by  bad  husbandry,  to  injure  the 
land,  so  as  to  Impair  the  vendor's  security,  is 
sufficient  to  authorize  the  appointment  of  a  re- 
ceiver.—Golumbia  Finance  &  Trust  Go,  v.  Mor- 
gan (Ky.)  389;  Mattingly's  Trustee  v.  Same,  Id. 

It  constitates  no  defense  to  an  action  on 
notes  executed  for  the  price  of  land  that  plain- 
tiff violated  an  agreement  to  allow  defendant  to 
.'<cll  the  land  in  separate  lots,  and  to  release  his 
lien  on  each  lot  as  sold,  there  being  no  consider- 
ation for  the  agreement.  —  Turner  t.  FormerB* 
Bank  of  Kentucky  (Ky.)  210. 

Purchaser  coald  not  claim  any  abatement  of 
the  price  of  the  land  actually  sold  and  convey- 
■ed  to  him,  by  reason  of  failure  of  title  to  other 
land  not  in  fact  sold,  though  inadvertently  con- 
veyed.—Elder  V.  First  Nat.  Bank  (Tex.  Sup.) 
62. 

There  is  no  implied  covenant  in  a  contract  of 
sale  that  the  title  will  be  such  as  the  grantee 
may  be  willing  to  accept,  or  his  attorney  pro- 
nounce marketable.— Green  v.  Ditsch  (Mo.)  799. 

Bemedies  of  Tendwr. 

Where  judgment  was  taken  on  notes  given 
for  the  price,  the  vendor  lost  any  right  to  re- 
scind, and  the  purchaser  became  the  legal  own- 
er.—McClure  T.  Bryant  (Tex.  Civ.  App.)  3. 

Where,  In  an  action  for  price,  vendee  claimed 
that  vendor  had  no  title,  a  charge  malung  the 
-*liie8tion  of  title  depend  on  what  vendee  aseer- 
t:)ined,  and  not  on  actual  facts,  is  error. — Pughe 
T.  Coleman  fTei.  Civ.  App.)  576. 

In  action  tor  price  of  land  under  contract, 
where  contract  was  not  denied,  plaintiff  need 
not  show  ail  the  facts  as  to  such  contract. — 
Fughe  V.  CJoIeman  (Tex.  Civ.  App.)  S76. 

In  action  for  price  of  land,  on  issue  of  false 
representations  ok  to  title,  defendant  cannot 
flhow  statements  that  vendor  was  a  land  shark. 
—Pughe  V.  (Juleman  (Tex.  Civ.  App.)  576. 

In  action  agamst  vendee  to  recover  posses- 
sdon  or  the  price,  the  burden  is  on  defendant  to 
show  that  vendor  had  no  title. — Pughe  v.  Cole- 
man (Tex.  Civ.  App.)  576. 

Where  the  vendor  represented  the  boundary 
as  containing  about  40  acres,  whpn  in  fact  it 
contained  not  more  than  IT  acres,  the  pur- 


chaser was  entitled  to  a  credit  on  the  price  for 
the  d^ciency,  estimated  at  the  contract  price. 
—Logan's  Adm'r  v,  Bryant  (Ky.)  435. 

Vendee  in  possession  cannot  resist  payment  of 
price  because  of  defective  title,  where  vendor  is 
not  inaolTeiit  nw  a  nonresideut.— Foster  T. 
I^ons  (E^.)  626. 

— «  Vendor's  lien. 

A  llenholder  in  possession  cannot  t>e  ousted 
without  payment  of  the  lien.— Garrett  v.  Mc- 
Cloin  (Tex.  Giv.  App.)  47. 

A  vendor's  lien  existing  against  separate 
tracts  owned  by  different  persons  could  not  b^ 
apportioned,  where  one  of  audi  persons  was  not 
a  party^Murrell  t.  KeUy-Ooodfellow  Shoe  Go. 
(Tex.  Oiv.  App.)  27. 

A  vendor's  Uen  could  not  be  apportioned,  as 
between  different  tracts  held  by  different  per- 
sons, in  the  absence  of  evidence  as  to  the  re- 
spective valnes  of  the  tracts.— Mnrrell  v.  Kelly- 
Goodfellow  Shoe  Co.  (Tel.  Oiv.  App.)  27, 

A  vendor's  lien  note  mar  be  filed  for  attor- 
ney's fees. — Green  v.  Johnson  (Tex,  CIr.  App.) 
6. 

A  vendor  has  a  lien  for  the  interest  agreed 
to  be  paid  on  the  purchase  money.— Green  v. 
Johnson  (Tex.  Civ.  App.)  6. 

A  vendee's  homestead  claim  held  subject  to 
vendor's  lien  for  the  purchase  price.— Ozeen 
V.  Johnson  (Tex.  Oiv.  App.)  6. 

Where  notes  ^ven  for  price  of  land  are  own- 
ed by  different  persons,  they  can  enforce  vendor's 
lien  therefor  in  one  action.— Foster  v.  Lyons 
(Ky.)  625. 

Vendor's  lien  not  reserved  In  deed  held  not 
lost,  where  purchaser  conveyed  to  third  per- 
sons, and  thereafter  took  reconveyance,  where 
it  is  not  alleged  that  the  purchases  were  for  a 
valuable  consideration,— Seibert  v,  Bergman 
(Tex.  Civ.  App.)  872. 

A  sawmill  erected  by  vendee  as  a  fixture  on 
realty  purchased  held  subject  to  vendor's  lien* 
for  price  of  the  land.— Markle  v.  Btockhonse 
(Ark.)  80a 

Levy  of  attachment  on  land  aflfeeted  hdd  not 
a  waiver  of  a  vendor's  Iten.— Taykn:  v.  Fryar 
(Tex.  av.  App.)  183. 

VENUE. 

Order  changing  venue  will  not  be  dlitorbed  In 

the  absence  of  the  evidence  on  which  It  was 
based.— Williams  v.  Planters'  &  Mechanics* 
Nat  Bank  (Tex.  Civ.  App.)  617. 

A  court  to  which  venue  has  been  changed 
cannot  remand  the  case  where  the  record  shows 
order  for  change  made  hj  the  court — Williams 
V.  Planters'  &  Mechanics'  Nat  Bank  (Tex. 
Civ.  App.)  617. 

Continuance  without  urging  disposition  of 
plea  of  privilege  hdd  an  abandonment  thereof.- 
Chatham  Macninezy  Oo.  v.  Smith  (Tex,  Civ. 
App.)  592. 

Plaintiff  sued  F.  and  G.  in  the  Christian  cir^ 
cuit  court  claiming  an  interest  in  a  crop  of 
tobacco  shipped  by  F.  to  G.,  on  which  G. 
claimed  a  lien  as  warehouseman,  the  prayer 
being  for  the  appointment  of  a  receiver.  F. 
resided  in  Logan  county,  and  was  served  with 
process  there,  and  G.  resided  in  Christian  conn- 

S,  and  was  served  with  process  there.  BeM, 
at  the  Christian  circuit  court  had  Jurisdiction. 
—Ferguson  v.  Moore  (Ky.)  113, 

A  co-defendant  cannot  sever  a  suit  so  as 
to  be  sued  in  the  county  of  his  residence,  where 
the  other  defendant  is  a  resident  of  the  coun^ 
wherem  the  suit  is  brought, — ^Wolhoefbr  v. 
Hobgood  (Tex.  Civ.  App.)  566. 

A  suit  on  a  twnd  superseding  a  judgment 
recovered  for  the  uae  of  a  county  must  be 
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broaght  in  the  county  of  the  obligee's  residence. 
— Mclnne*  ▼.  Wallace  (Tex.  Cir.  App.)  537. 

A  mit  on  the  bond  mperaedinR  a  Jodnnent 
most  be  brotiKht  in  the  conntj  of  the  obngee's 
reridence,  thonKh  the  contract  on  which  the 
jndRment  was  recovered  allowed  defendant  to 
be  eued  ont  of  hin  coun^.— Mclnnes  t.  Wallace 
fTex.  Civ.  App.)  537. 

A  plea  to  the  jurifxliction  beciiuse  an  actiDn 
was  Dmnght  in  the  wn>nj(  comity  in  waived  whpn 
filod  after  answer,  with  general  deuinl  and  gen- 
iTiil  dcniurrer  aud  cuitliiiuaiice. — (Julf.  C.  &  S. 
K.  Uy.  Co.  V.  Poster  (Tex.  Civ.  App.)  108. 

Orowing  treoii  are  land,  within  Rev.  St.  18%, 
art,  11D4.  subd.  14,  providing  that  eaita  (or  dnui- 
ages  to  land  muKt  be-  bronght  in  the  couuty 
where  they  iie.— «ul(.  O.  &  S.  P.  By.  Co.  t. 
Foster  (Tex.  Qt.  App.)  108. 

The  statute  fixing  the  venue  of  certain  ac- 
tions coiitprs  a  priviloge  whlrh  may  W  waived. 
—Gulf.  0.  &  S.  T.  Ry.  Co.  t.  Foster  iTex.  Qv. 
App.)  19& 

VERDICT. 

In  dvll  actions,  ma  "Trial." 
In  criminal  prosecutions,  see  "Criiuinal  Law." 
Review  on  appeiil  in  civil  actions,  see  "Appeal 
and  Error." 

- —  in   criminal    prosoruHons,    see  "Oriminal 

VESTED  RIGHTS. 

See  "Constitntinnal  Law." 

VICE  PRINCIPALS. 

Bet  "Master  and  Servant" 

WAGERS. 

See  "Oaminff." 

WAIVER. 

See  "Estoppe]." 

Of  defects  in  pirnding,  see  "Pleading." 

Of  errors  on  uppe.il,  see  "Appeal  and  Error,** 

Of  forfeitnre  of  policy,  see  "Insaranoe," 

WARRANT. 

IMstreai  warrant,  see  "Ijandlord  and  Tenant" 

WARRANTY. 

See  "Covenants";  "Sales." 

WATERS  AND  WATER  COURSES. 

See,  also,  "Drains." 

A  grant  with  the  seacoast  for  Its  exterior 
boundary  carries  uo  title  to  lands  under  water 
beyond  the  const  line.— Ilynea  t,  Packard  (lex. 
Qv.  App.)  W8. 

WAYS. 

See  "Private  Roads." 

Private  rights  of  way.  see  "Easements." 

Pablie  ways,  see  "Higliways." 

WEAPONS. 

Evidence  HpH  Knflicient  to  sustain  a  con- 
vlctifm  for  carrying  Inass  kDOcklea. — Harlan 
V.  State  rrex.  Op.  App.)  503. 

One  suniiaoiied  to  the  aid  of  a  peace  officer, 
in  aearchiiin  for  alloRod  robbers,  is  entitled  to 
carry  n  pistol,  although  the  affidavit  as  to 
the  robbery  made  hy  hfm  Is  false.— King  t. 
State  iTex.  (Jr.  App.)  ull. 


I  If  one  summoned  by  a  peace  officer,  to  a:ti 
I  him,  goes  about  his  own  business,  he  is  not  *^ati- 
I  tied  to  carry  a  pistol.— King  t.  State  (Tex.  Or. 
'  App.)  611. 

I    Rudely  displaying  and  firing  a jdatol  at  or  near 
a  private  house  by  a  police  officer  Jutd  a  nii!>- 
'  demeanor.— Knaaelt  t.  State  (Tex.  &.  App.)  159. 

Even  if  ii  person  baa  a  right  to  carry  a  pistol  at 
his  place  tif  business,  that  does  not  justify  him 
in  carrying  it  in  other  {daces  where  be  may  go 
■HI  buxiiteKS.— t'lopton  t.  State  (Tex.  Gr.  App.T 
173. 

Defendant  on  trial  for  carrying  a  pistol  can- 
not be  aslied  if  he  hud  not  on  another  occasion 
been  charged  with  a  like  offense.— Bain  t.  State 
(Tex.  Or.  App.) 

WEIGHTS  AND  MEASURES. 

Rev.  St.  1879,  art.  4085.  and  Rev.  St  19B5, 
art.  4rW)8.  held  not  to  prevent  a  private  weigh- 
mastcr,  by  oral  request  of  the  owner,  from 
weighing  cotton.- Smith  t.  Wilson  (Tex.  CSv. 
App.)  SM. 

WIDOWS. 

Allotment  of  homestead,  tee  "Homestead." 
,  Allowance,  see  ''Exe<-utirs  and  Administrators." 
Dower,  see  "Dower." 

WIFE. 

See  "Uushand  and  Wife." 

WILLS. 

Creation  of  spendthrift  trust,  see  "Spendthrifts." 

Failure  to  record  a  wiU  devising  lands,  as  re- 
quired by  Rev.  8t  1889,  f  SS&d,  does  not  vali- 
date the  title  of  one  clalmiDg  1^  mesne  convey- 
ance under  a  tax  Jndgm«it.  Told  because  ren- 
dered against  testator  after  his  death.— Wdf  v. 
Brown  (Mo.)  733. 

Evidence  on  issue  of  testamentary  capadty 
held  insufficient  to  take  Ae  case  to  the  jury.— 
Cash  T.  Loat  (Mo.)  724. 

Evidence  lield  insufficient  to  show  undue  tn- 
fluence.-^sh  t.  Lost  (Mo.)  724 

Where  the  temporary  incompetencr  of  testa- 
tor was  shown,  arising  from  disease  and  use  of 
drugs,  held,  tbat  there  was  no  presumption  of 
continuity.— Von  de  Veld  v.  Judy  (Mo.)  1117. 

Where  the  evidence  showed  that  testator  was 
of  sound  and  disposing  mind  and  memory  at  the 
time  the  will  was  executed,  fteM,  that  a  demur- 
rer to  contestant's  evidence  should  have  been 
sustained.— Von  de  Veld  v.  Judy  (Mo.)  1117. 

Where  testator's  chronic  imbecilitv  was 
shown,  hrtd,  that  proponents  of  the  will  mu:<' 
prove  a  Incid  IntervaJ. — Von  de  Veld  t.  Jndy 
(Mo.)  1117. 

Testamentary  capacity  is  to  be  determined  by 
the  state  of  testator's  mind  at  the  very  time 
the  will  was  made.— Von  de  Veld  v.  Judy  (Mo.) 
1117. 

Evidence  of  occurrences  nrior  and  subsequent 
to  the  execution  of  the  will  hrU.  admlasiUe  fi>r 
the  sole  purpose  of  showing  the  state  of  testa- 
tor's mental  faculties  and  bodi^  health  on  the 
day  of  the  will's  execution.- Von  de  Veld  v. 
Judy  (Mo.)  1117. 

An  admission  made  by  proponent  lield  not  an 
aditiiRsion  of  testamentary  incapacity. — Von  de 
Veld  V.  Judy  (Mo.)  1117. 

An  admission  by  proponent  that  testator  "was 
not  capable  of  making  a  will  at  all  times"  kd-! 
not  admissible  in  evidence,  it  not  appearing  that 
testator  was  not  entirely  competent  when  (he 
will  was  executed.— Von  de  Veld  t.  Judy  (Mo.) 
1117. 
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aiiux  the  rale  in  Shelley's  Case  is  one  of  law, 
iiimI  not  of  intPiiHon,  eTulenop  of  the  expresH  in- 
ti*atIon  of  the  testator  to  devise  ouJy  a  life  estntc 
is  iiiadmiffiiible.--Browii  v.  Brynnt  CTex.  Civ. 
App.)  399. 

Comstrnotion. 

Will  construed,  and  devisoe  held  to  take  a  fee, 
defeasible  ooly  in  the  event  of  her  death  without 
issae.— LonisrlUe  Trnst  Co.  t.  Maddox  (Ky.) 
6S2. 

Will  con!!trued.  and  httd.  that  income  arising; 
from  property  before  majority  of  youngest 
child  did  not  constitute  a  part  of  the  estate  for 
which  the  administnilor  Tvnn  liable  on  his  bond. 
—Campbell  V.  Sarray  (Ky.)  080. 

Under  a  will  devising  the  share  of  testator's 
tlaughter  in  his  estate  to  her  brother,  "to  rent, 
flell,  put  flt  interest,  and  to  receive  and  manaice 
her  Interest"  for  the  sole  benefit  of  her  and  her 
children,  the  trustee  had  the  power,  the  daughter 
uniting  in  the  deed,  to  sell  and  convey  a  part 
of  the  land  devised.— Cox  v.  Fant  (ivy.)  117. 

Under  a  devise  over^  on  death  of  a  remainder- 
niati  without  issue,  the  remainder-men  living  at 
the  termination  of  th&  life  estate  talce  the  abso- 
lute  fee,  the  proviso  having  reference  to  a  dy- 
ing before 'the  remainder  takes  effect.— Lee  v. 
Mumford  (Ky.)  91. 

Two  remainder-men  held  each  entitled  to  a  fee 
in  one-fourth  of  testator's  estate,  where  the  will 
gave  the  widow  a  life  estate  to  the  whole  and 
she  elected  to  take  dower  in  a  half. — Lilly  v. 
Mcnke  (Mo.)  73a 

A  clause  which  provides  that  land  shall  be 
purchased  for  >I.  for  his  use  dnrinjc  his  life,  to 
descend  on  his  death  to  others,  hHd  to  create 
only  a  life  estate.— Morris  v.  Eddins  (Tex.  Civ. 
App.)  203. 

Under  the  rule  in  Shelley's  Oase,  a  devise  to 
one  for  life,  with  remainder  in  fee  simple  to  his 
heirs,  passes  a  fee  simple  to  the  legatee.— Brown 
T.  Bryant  (Tex.  Civ.  App.) 


WITNESSES. 

See.  also,  "Depositions";  "Evidence." 

Al»oucc  as  ground  for  continuance  in  dvil  ac- 
tions, see  "Continuiiuce." 

  in    criminal    prosecution,    see  "Criminal 

Law." 

Competeoo^. 

While  a  witness  cannot  testify  for  himself  an 
to  transactions  with  persons  since  deceased, 
he  may  contradict  the  testimony  of  other  wit- 
nessfs  as  to  statements  made  by  him  to  them  as 
to  such  transactions. — Brann  t.  Brann  <Ky.) 
424. 

A  party  held  to  have  waired  the  incompe- 
tency of  a  witness  to  testify  to  traQsiiclionR  with 
a  deeenRed  pernon  by  taking  his  deposition, 
tbonch  it  was  not  used  on  the  trial. — Bovgess  Inv. 
Co.  V.  ^'efte  (Mo.)  754. 

Under  Rev.  St.  1889.  5  8918.  pI«intifE  Is  an 
incompetent  witness  to  testify  as  to  dealings  be- 
tween himself  and  defendant's  deceased  agent. 
— ^Hollmnn  v.  Lange  fMo.)  lii'l. 

A  defendant  hrld  not  to  waive  an  nlijection  to 
the  ronipetency  of  n  witness,  where  she  made  no 
olijection  to  his  examination  by  a  co-defendant. 
— Hollman  v.  Lange  (Mo.)  762. 

The  grantee  being  dead,  the  grantor  cannot 
te^itify  as  to  the  transactions  leading  up  to  the 
4'xeGntion  of  the  deed.— Parker  t.  VanhiMizer 
4  Mo.)  728. 

A  partner  may  testify  against  his  dead  part- 
ner's hf'ir.  suing  the  purchaser  of  the  6rra  lands 
nt  a  tnistee's  sale,  as  he  is  Jot  a  party,  within 
Sayles'  Civ.  St.  urt.  Bamett  t.  Houston 

<Tex.  Civ.  Ai.i>.)  <*<SD. 


Statements  of  party  to  action  to  his  attorney, 
heard  by  emplo.v&  of  such  attorn^,  held  not 
privileged.— Slorton       Smith  (Tex.  Civ.  App.) 

(18^. 

Defendant  cannot  testify  to  transactions 
With  plaintiff's  testator,  on  introduction  by  de- 
fendant of  deiH>si:iun  of  testator  used  on  a 
former  triol.—Ivey  v.  Bondiea  (Itei,  Civ.  App.) 
916. 

An  agent  of  plaintiff  cannot  testify  to  a  trans- 
action with  defendant's  ancestor,  under  Rev. 
St.  1889,  S  8818.— Green  v.  Dltsch  (Mo.)  T99. 

A  physician  appointed  by  the  court  to  examine 
plaintiff's  injuries  Add  not  necessarily  biased  be- 
cause of  a  former  examination  at  the  request  of 
plaintiff.--BMllcrtOD  v.  Fordyce  (5Io.)  1(553. 

In  an  action  to  set  aside  a  deed  from  wife  to 
husliand,  the  husband  is  competent  to  testify  as 
to  the  extent  to  which  he  administered  mor- 
phine to  his  wife,  since  dead,  and  its  effect  on 
her:  plaintiff  having  testified  m  relation  thereto. 
—Wicks  V.  Dean  (Ky.)  397. 

In  an  action  to  set  aside  a  deed  from  wife  to 
husband,  the  husband  is  competent  to  testify, 
though  the  wife  is  dead,  that  fae  had  money  when 
married,  and  continued  to  make  money  there- 
after, and  had  lived  economically  and  saved  hU 
money. — Wicks  v.  Dean  (Ky.)  397. 

An  attorney  Is  eomnetent  to  testify  as  to  the 
condition  of  his  client  s  mind,  when  she  instruct- 
ed him  to  prepare  certain  deeds.— Wicks  v.  Dean 
(Ky.)  397. 

On  an  issue  as  to  the  genuineness  of  a  paper 
purporting  to  have  beeu  executed  hy  plaintiff's 
testator,  defendant  was  a  competent  witness  to 
prove  that  he  first  saw  the  paper  in  testator's 
ottice  at  a  certain  timer-Eve's  Ex'r  t.  Saylor 
(Ky.)  333. 

An  accomplice  is  competent  to  testify  on  the 
separate  trial  of  the  other  for  murder.— State  t. 
Black  (Mo.)  340. 

Where  a  trustee  sues  for  conversion  of  the 
trust  estate,  and  the  bene&ciaries  are  made 
parties  by  defendant,  Jield,  they  could  not  be 
asked,  as  witnesses,  to  testify  as  to  transac- 
tions with  or  statements  by  the  deceased  gran- 
tor of  the  trust.- Herring  v.  Fatten  (Tex.  Civ. 
App.)  50. 

Ezanlnatloii. 

Where  a  witness  testified  that  a  horse  con- 
verted was  worth  only  $.S00.  he  could  lie  asked 
on  cross-examination  if  he  bad  not  sold  it  for 
?4.'50.- Herring  v.  Patten  (Tex.  Civ,  App.)  50. 

Extent  of  cross-examination  determined. — 
Stevenson  v.  Commonwealth  (Ky.)  034. 

Witness,  who  testified  to  good  character,  can* 
not  l)e  asked  as  to  charges  against  defendant 
brought  to  his  notice  after  the  alleged  crime  in 
^ue.— Hopperwood  v.  State  (Tex.  Cr.  App.) 

It  is  proi)er  to  prove  by  defendant,  a  witnesn 
on  his  own  behalf,  on  cross-examination,  that,  he 
had  theretofore  been  sent  to  the  reformatory. — 
McCray  v.  State  (Tex.  Cr.  App.)  170. 

W)iero  the  court  interrogates  a  witness,  the 
same  rules  as  to  form  of  questions  apply  as 
when  they  are  naked  by  counsel.— Hf^perwood 
V.  State  (Tex.  Cr.  App.)  841. 

On  trial  for  passing  forged  checks,  witness 
can  use  a  copy  thereof  to  refresh  his  memory. 

—Riley  r.  State  (Tex.  Or.  App.)  498. 

Credibility,  intpeaohmeiit,  uid  ooutra- 
diction. 

A  judgment  of  conviction  of  petty  theft,  ren- 
dered eight  years  before  witness  testified.  AWrf 
iiiadmissibte  for  purpose  of  Impeachment. — 
Herring  v.  Patten  (Tex.  Civ,  App.)  50. 

Affidavit  of  witness  that  he  believed  a  fire 
was  caused  by  a  passing  engine  hptl  iuadmissi- 
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ble  to  iiiii>each  hifi  evidence  that  he  did  not 
know  the  pniiM>.— IIoiiRtnn  &  T.  Q  B.  Co.  t. 
Batb  Ot^x.  CIt.  Api>.l  rm. 

Evidencp  of  convertintioDs  of  wltaeasei  held 
ndmidsihle  aa  froing  to  his  credit. — Sims  t. 
State  (Tex.  Cr.  App.)  522. 

A  witneu  jcivii^  evidence  tending  to  prore 
an  alibi  by  showing  defendant  was  at  home 
all  night  can  be  impeached  by  evidence  that 
she  had  Htated  that  defendant  was  away  from 
home  on  the  night  of  the  theft— Smith  t.  State 
iTpx,  Cr.  App.)  S2U. 

Prosectition  may  show  on  cross-examination 
that  a  witness  had  been  prevlonsly  convicted  of 
a  felony.— Stanley  v.  State  (Tex.  Cr.  App.)  519. 

Evidence  for  defendant,  contradicting  what 

Klaintiff's  witness  had  said  on  cross-examination, 
ctd  adniiKBibJe,— Glasgow  v.  Hemhree  (Tex.  Civ. 
App.)  *JTy. 

The  Btate  may  prove  by  a  defendant  who 
takes  the  stand  in  his  own  behalf  that  he  is 
then  Bnder  indi<'tment  for  perjury.— Bruce  t. 
SUte  (Tex.  Cr.  App.t  852. 

Where  a  state's  witness  testified  adversely  to 
the  state,  impeaching  testimony  was  hcM  prop- 
er, though  the  pros4'cution  hod  been  told  that 
the  witness  would  ustiTy  adversely. — Young  v. 
State  (Tex.  Cr.  App.i  f<io. 


Testimony  by  others  than  the  prosecntrix  as 
to  her  character  kdd  incompetent  for  the  pnr- 
iNise  of  impeachmmt. — Mcwur  r.  State  ^ex. 
Cr.  App.)  170. 

Where  the  state  impeaches  the  testimony  of 
its  witness  by  showing  that  he  had  prevwiaiy 
testified  otherwise,  accused  may  show  state- 
ments in  accord  with  the  testimony. — Keith  t. 
State  (Tex.  Cr.  App.)  84». 

The  state  canno!  put  a  witness  on  the  stand 
for  the  purpose  of  laying  a  predicate  for  hia  im- 
peachmnt.— Keith  t.  State         Ot.  App.)  849. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Uechanica'' 
Ijiens." 

An  instruction  that,  if  services  were  render- 
ed, plaintiff  could  recover  their  reasonable 
vtUue,  is  cured  by  an  instruction  that,  if  they 
were  rendered  roluntnrliy.  plaintiff  could  not 
recover.— Baxter's  Adm'r  v.  ^nox  (Ky.)  Vt'2. 

WRITS. 

Of  error,  see  "Appeal  and  Error";  "Criminal 
Law." 

Particular  writs,  see  ''Attachment*';  "Execu- 
tion"; "Habi'DB  Corpna";  ''Mandamos";  "Pro- 
cess." 
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